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ACCOUNT- 
when  receivable  in  eridenee,  57;  bow 
residiiary  legatee  to  proceed  for, 
293 
Action— 

waiver  of  treapaas,  80 
Action,  firm  qf— 

tat  overplus  of  distren,  189 
AccumHlatiotu — 
disposition  of  under  TheUiuaon'a  Act, 
302 
Adminittratort — 

See  Exteutort  and  Adminittratort 
Adminittralion — 
joint,  259 ;  of  will  of  wife  of  coa- 
Ticted  felon,  260 
Affidavit — 

form  of,  in  saggestion,  98, 128 
Agent— 

See  Principal  taut  Agent 
Agreement— 
what  is,  172 
Amendment — 

of  plea  of  not  guilty  by  atatate,  56 
Animatt — 
liability  of  owner  of  a  boll  for  da- 
mage by,  158 
Annuity — 

constmction  of  gift  of,  22 
Appointment — 
power  of,  138 ;  wbat  a  valid  ooder  • 
power,  302 
Apportionment — 

oif  renta  under  a  devise,  302 
Apprentice — 
may  leave  service  for  abandonment 
«f  master  of  one  of  three  trades, 
52;  dismissal  of,  81;  settlement 
of.  92 
Arbitration — 
mward,  160;  application  to  set  aside 
mwaid  when  to  be  made,  297 
Attttt— 

marshalling  of,  67 
AMiignie— 

of  a  lease  with  covenants,  188 
Attignment — 
for  beotfit  of  crediton,  ezecntioii  of, 
23 
Atntrance,  Life — 
trust  to  keep  op  policies  of,  not  with- 
in Thellusson's  Act,  263 
Attorney  and  Solicitor — 
privi^ge  of,  7 ;  rights  of  to  produc- 
tion of  papers  on  taxation,  21 ;  bill 
of, 42;  overcharges  by,  45;  forged 
writ  of  summons,  75 ;  purchase  of 
dient's  property,  87 ;  Buber's  case, 
142 ;  taxation  of  bill  of  costs  of, 
149 ;  may  intanere  for  inbnt,  176 ; 
delivery  of  aigned  bill  to  provisional 
committeeman,  232;   liability  of 
for   vrrongful    commitment,  244; 
fees  of  in  prosecutions,  260 ;  evi- 
dence of  as  to  warrant  of  sale  by 
clients  disallowed,  263;   solicitor 
•od  agent,  taxation  of  bill  of,  273 ; 
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for   misrepresentations   by,  287; 
IRivileged  communication,  288 
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authority  of,  63 
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30;  fixtures  pass  to  equitable  mort- 


ga(^,  44 ;  arrest  of  bankrupt  after 
abjudication,  44 ;  certificate,  when 
granted,  55 ;  of  insolvent  upon 
debt  in  his  schedule,  53 ;  proof  of, 
on  bond  held  for  security  of  debt, 
55,  56 ;  warrant  of  attorney,  when 
void  against,  90;  construction  of 
sec  1{^,  100;  seamen's  wages, 
proof  for,  66 ;  of  an  insolvent,  66 ; 
right  to  begin,  133;  payment  to 
bankrupt  immediately  before  bank- 
ruptcy, 133;  proof  for  railway  calls, 
133 ;  lunatic  bankrupt,  134  ;  arrest 
of  bankrupt,  134;  discharge  of 
bankrupt,  148;  deed  of  arran^e- 
qient  under  sec.  224,  construction 
of,  158;  right  to  stop  m  tramitu, 
160  ;  bankrupt  trustee  proving 
against  his  own  estate  for  trust- 
fund,  190;  summoning  trader,  191; 
seizure  by  assignee  of  goods  of  un- 
certificated bankrupt,  216;  proof 
by  wife  on  husband's  estate,  216 ; 
commissioners  must  certify  both 
truth  and  fulness  of  discovery,  232; 
rules  as  to  sales  in,  234 ;  execution 
on  joint  judgment  agunst  husband 
and  wife,  246 ;  construction  of  sees. 
125  and  161,  257;  crediton  may 
vote  by  attorney,  259;  disputing 
adjoduation,  269 ;  jurisdiction  over 
official  assignee,  269 ;  where  bank- 
rupt has  alnconded,  practice,  295 ; 
proof  of  forged  acceptances,  303 ; 
to  what  certificate  entitled,  303 
Bill  oj^  exchange — 

foreign,  evidence  of  process  of,  17;  by 
joint  stock  company,  25 ;  given  for 
s  bet,  plea  of,  26 ;  pleading  issoably 
on,  95 ;  agreement  between  drawer 
and  acceptor  for  cancellatioo,  127. 
See  Promittory  Note 
BUI  of  Lading— 

ooDStraetion  of,  212 
BUI  of  Sate— 

validity  of,  5 
Bottomry — 

when  Mod  attadies  to  vesael,  43 
Bridget — 

liabiUty  of  for  tend  tax,  144 
Broker — 

variance  in  bought  and  lold  notes, 
264 

CALLS- 
action  for,  146.    See  Joint  Stock 
Companiet 
Cdrriert— 
liability   of  >»Iway    compsiues  as, 
125,  223,  271 ;  liabilities  of,  222 
Certiorari — 
sufficiency  of  affidavit  for,  84 ;  costs 
of,  105 ;  costs  of  in  rate  appeal, 
106 
Charity- 
breach  of  trust,  lOI ;  payment  of 
dividends  to,  161 ;  appointment  of 
trustees,  173 ;  form  of  application 
for,  195 ;  bequest  for  restoration  of 
Jews  void,   196;    construction  of 
scheme  for  management  of,   12 ; 
jurisdiction  of  Court  as  to  gram- 
mar-school,   36  ;    application    of 
surplus  funds,  274;  appointment 
of  trustees  of  sect  to  which  testa- 
tor belonged,  296 
Church- 
parishioner  entitled  to  oppose  faculty 
for  repewing  of,  191 
CAmtcA  Rate— 
distress  for,  iarisdiction  of  justices 
in,  94;  minority  of  vestry  may 
make,  279 
Clttimt— 
See  Practice,  Equity 


Coalt— 

custom  to  measure  invalid,  258 
Cornnuttiontrt,  Local — 

powers  of,  122 
Commitment — 

under  Small  Debts  Act,  244 
Common — 

right  of  pleading,  140 
Compotition  Deed — 

validity  of,  37 
Condition  Precedent — 

what  is,  233 
Conditiont  iff  Sale — 
construction  of,  61 ;  recovery  of  de- 
posit on,  106.     See  Vendor  and 
Purchater 
Contolidalion  Actf— 
Lands  Clauses  Act,  2,  16 ;  compen- 
sation to  landowners,  73 ;   special 
damage,  74 ;  consequential  injury, 
compensation  for,  85;  assessment 
of  compensation  by  justices,  93; 
costs  of  compensation,  165.    See 
Joint  Stock  Companiet 
Conniracy — 

indictment  for,  72,  105 
Contract — 
joint,  what  is,  40 ;  sale  for  net  cash, 
77;  unpaid  vendor,  bankruptcy, 
124;  guarantee,  105,  125;  for 
article  to  be  of  a  particular  descrip- 
tion, 145 ;  by  wife  of  lunatie,  145 ; 
sale  of  sampK  148 ;  bought  and 
sold  notes,  148 ;  condition  prece- 
dent delivery,  179;  delivery,  212 ; 
specific  performance,  229;  goods 
sold,  bought  and  sold  notes  of, 
264 ;  enforcement  of  against  com- 
pany for  compensation,  thoogh  no 
damage  done,  267 ;  maide  by  secre- 
tary of  a  company  when  not  bind- 
ing, 269 ;  enforcement  of  against 
railway  company  to  take  land,  301 
Contriiutery — 

See  Winding  up 
Coniiertion — 

of  real  estate  into  personalty,  909 
OMweyance~— 

voluntary,  126 
Conmclion — 
informal  under  Registration  of  De- 
signs Act,  106 ;  enforcement  alter 
appeal,  147;    removal   of,   152; 
under  Master  and  Servants'  Act. 
169 ;  under  Game  Act,  170 
Copyhold- 
it  included  under  word    "estate." 
101;   heriot  and   quit  rent,  pre- 
sumption as  to,  121 ;   evidence  of 
entries  in  stewiird's  book,  132 
Copyright- 
in  contributions  to  a  periodical,  48 ; 
of  foreign  author,  110 
Copyright  qf  Detignt— 
tor  straw  hats,  83;  registration  of, 
104 ;  informal  conviction,  105 
Coroner— 
allegation  of  manslaughter  in  inquisi- 
tion, 91 
Corporation — 
recognisances  by.  8;  bye-law,  162; 
void  election,  163 
Coelt— 
payment  into  court,  3 ;  of  party  con- 
ducting his  own  opposition  to  a 
motion,   11 ;    of  wrongly  setting 
down  short  claim,  15 ;  forinfringe- 
ment  of  patent,  20;   security  for 
from  foreigner,  SO ;  of  fflonifamii* 
to    Sessions,    83;    under  County 
Courts  Act  on  demurrer,  95 ;  tax- 
ation of,  where  several  defendants, 
99;  in  charity  suit,  101;   of  cer- 
tiorari, 105 ;  affidavit  of  increase. 
106;  of  certiorari  in  rating  ap- 
peal, 106;  on  misjoinder  of  parties 


to  suit,  119;  agreement  to  pay^ 
143 ;  taxation  of,  149 ;  of  remova 
of  order  of  Sessions,  152 ;  on  dis- 
tributable issue.  164;  under  Lands- 
Clauses  Act,  165 ;  upon  a  cove- 
nant to  indemnify,  188 ;  security 
for,  192  ;  of  tenant  for  life  of  pro- 
perty taken  under  an  Improve- 
ment Act,  198;  secnritv  for,  223; 
investment  under  Railway  Act» 
241 ;  judge  in  chambers  may  order 
under  13th  sec  13  &  14  Vict.  c. 
61,  246;  of  daim  for  appoint- 
ment of  receiver,  293;  where 
issues  of  law  and  fact,  294 

Countel — 
practice  as  to  defending  prisonerst 
10 ;  notes  of  on  brief  admitted,  37 ; 
separate,  iboold  appear  for  inbnt^ 
293 

County  Courtt — 
execution,  landlord's  claim,  16;  jnria- 
diction  of  Superior  Coorta  as  to 
costs  under  sec  ziii.  41 ;  action  for 
tolls  in,  54,  63;  interpleader,  duty 
of  judge  in,  55;  jurisdiction  of 
judge,  62;  when  judge  entitled  to 
notice  of  action,  62 ;  costs,  65 ; 
costs  under  sec  11  of  Extension 
Act,  95 ;  writ  of  trial  directed  to 
judge,  97;  form  of  affidavit  in 
su^estion,  98, 128, 143;  excess  of 
jurisdiction,  127;  arbitrator 
pointed  by,  cannot  administer  'j^ 
oath,  136 ;  inritdietion  where  ti"" 
is  alleged,  141;  prohibitioo,  146, 
170;  tnigeation,  158 ;  when  title 
in  question,  170;  prohibition  for 
suing  for  malicious  prosecutiooa, 
189 ;  appeal  Itoa,  201 ;  practice 
of  Court  on,  201;  appeal  a* 
to  agreement  stamp,  231;  com- 
mitment without  summons,  244 1 
judge  in  chamben  may  order  cost*.  - 
246 ;  notice  of  action  to  derks  and 
baiiilb,  260;  jufisdietion  of  jod^ 
of  in  insolvency,  270;  writ  of  tnal 
cannot  be  directed  to,  285 

Covenant — 
in  a  lease,  51 ;  to  point  a  boose,  56  ; 
not  to  carry  on  trade,  117;  coa- 
struction  of  in  lease,  156 ;  legality 
of,  107  ;  construction  of,  172, 183; 
to  indemnify,  1^  condition  pc»- 
oedent,  whatis,233 

Creditor' t  Deed- 
execution  of,  23 

Creditor' t  Suit- 
mho  may  sue,  119 

Cyiminal  Law — 
costs  of  prosecntioa,  7 ;  reward  for 
apprehending  offenders,  8 ;  coonael 
will  not  defend  uninstmcted  by  aa 
■ttomey,  10;  conspiracy  to  toiae 
wages  indictable,  31 ;  indictment 
for  a  conspiracy,  72,  105 ;  allega- 
tion of  msnslanghter  in  oorooer** 
inquisition,  91 ;  removal  by  cerMe- 
ran',  105;  larceny,  bailment,  13S; 
stating  proseentor's  name,  135; 
using  depositions  in  cross-examina- 
tion, 135;  averment  of  mateiiality 
in  peijury,  135;  perjury  before 
County  Court  ariiitntor,  136; 
what  is  a  counting-house,  136; 
deposition  of  witness  absent  ttota 
illness,  136;  evidence  of  guilty 
knowledge  of  recmring,  136 ;  night 
poaching,  description  of  loeut  in 
quo,  IZib;  deposition  of  absent 
witness,  152 ;  indictment  for  aid- 
ing prisoner  to  escape,  182 ;  aban- 
donment of  illegitimate  child,  192 ; 
practice  under  14  Vict,  c  19,  223  j 
prosecutions— attorneys'  fees,  260 ; 
doverasubjectof  ]atceny,261 ;  in- 
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ducement  to  confiBiskm,  what  ia, 
280;   roDTietioa  for  ananlt  bus 
(abteqaent  indictment  for  felony, 
280 
CHtlom— 
to  measure  coals  InTtlid,  258 

DAMAGES,  MEASURE  OF— 
defect  discovered   after  delivery  of 
goods,  124;  for  injury  by  a  bull  in 
the  public  way,  158 

Debtor  and  Creditor — 
validity  of  composition  deed,_  37; 
assignment  for  benefit  of  crediton, 
155 ;  assignment  of  assurance 
policy,  18?;  fraud  by  voluntary 
conveyance,  211;  assignment  to 
creditors,  218 

Deed- 
obtained  by  misrepresentation  and 
concealirent,  when  void,32 ;  coun- 
terpart of,  when  admissible,  64; 
erasnre  in,  effect  of,  74 ;  misnMner 
in,  78;  immoral  consideration, 
149 ;  oonstniction  of  words  "  legal 
representatives"  in,  231 

ZXrwe— 
meaning  of  word  "estate"  in,  81 

JMteovtry— 
of  immoral  consideration  for  deed, 
149 

Diiorderlj/  Hotat — 
penalties  for  keeping,  203 

Dttlrest — 
practice  of,  where  goods  taken  in 
execution  by  the  County  Coort, 
16;  landlord  need  not  state 
amount  for  which  he  claims,  S3; 
of  farm  prodnce  to  be  consumed 
on  premises,  80 ;  of  madiinery,  96 

Domieiie— 

where  it  is,  173 

EASEMENT— 

effect  of  interruption  of  enjoyment 
of  for  less  than  a  year,  154 ;  user 
of  must  be  once  a  year  to  save  the 
statute,  203 
Ejectment— 
writ  of  restitution  after  reversal  of 
judgment,  49;  omission  of  signa- 
ture to  notice,  51 

Equitable  Mortgage— 

what  is.  70 
Error,  Writ  of— 

power  of  Court  to  arrest  judgment 
on  bad  oonstmctlon  of  an  indict- 
ment, 182 
Bttate— 

meaning  of  term  in  will,  81 
Etidtttee— 

by  Parliamentary  Agents,  7;  of  pro- 
test of  foreign  biU,  17 ;  of  decla- 
rations of  pUintiff  at  time  of  sup- 
plying goods,  20 ;  admissibility  of 
agreement  between  two  railways, 
31 ;  of  diverting  watercourse,  40 ; 
entry  by  lunatic  dark,  45;  of  Nia 
Prins  Record,  56;  of  aeoonnt,  57 ; 
by  oonoterpwt  of  a  deed  admis- 
sible, 64  ;  of  interested  party  under 
Lord  Denman's  Act,  97;  verbal 
acknowledgment  of  payment  of 
principal  or  interest  sufficient  to 
take  case  out  of  stet.  108 ;  search 
necessary  for  lost  deed,  126;  of 
parcels  by  entr^  in  steward's  book, 
132;  parol  evidence  of  sale  ad- 
mitted through  bought  and  sold 
nntes,  148 ;  deposition  of  absent 
witness,  152;  steward's  accounts, 
entry  charging  himself,  154 ;  of 
tcieHter,  iSS ;  census  paper,  1 72 ; 
of  trading,  172;  under  plea  of 
iStatnte  of  Limitations,  199;  of 
alteration  in  a  will,  252 ;  interested 
pirty  who  is,  261;  of  solicitor  as 
to  consent  to  sale  by  clients  dis- 
allowi'd,  263 ;  of  a  nuisance,  290 ; 
surveyor's  plans  and  estimates  not 
privileged  documents,  307.  See 
VVitneit 
Ercift— 

•itficer  may  stop  private  vdiide,  192 
Ejcecvlion — 

disi^harge  of  insolvent  prisoner,  50 
Exrctttnrt  and  AdminietrtUon — 

powers  of,  5;  devastavit  by,  67; 
wh»n  necessary  paitiea,  120;  ad- 
ministration to  gnardian  of  ille- 
Kitiniata  minor  executor,  172; 
de  tioiiittum,  vesting  interMt,172; 
testator's  unsettled  accounts,  231 
E.rt  cniory  detiit— 

w!;at  is,  4 


FINES  &  RECOVERIES  ACT— 
practice  as  to,  2 ;  where  cheirograph 
destroyed,  64 
Foreelomrt— 

See  Mortgage 
FVoiid — 
what  is,  by  misrepresentation  and 
concealment,  so  as  to  avoid  a  deed, 
32;    in   composition    deed,    37; 
voluntary  conveyance,  211 
Freehold- 
Hint  words  pass  in  a  will,  44 

GAME- 

conviction,  when  bad,  170 
Guarantee — 
construction  of,  105, 125 

HABEAS  CORPUS— 

motion  for,  where  made,  43 ;  for  dis- 
cbarge of  insolvent,  309 
Highvtay — 

limited  dedication,  91 ;  right  of  over- 
seers to  take  sand  on  sea-shore  for 
repair  of,  300 
Hmband  and  Wife — 

liabilities  of,  7 ;  of  husband  for  ex- 
penses of  wife's  funeral,  41;  lia- 
Dility  of  lunatic  husband  for  ne- 
cessaries supplied  to  wife,  145 ; 
right  to  wife's  savings,  204  ;  re- 
lease of  wife's  debt  oy  husband, 
229 ;  where  wife  may  join  husband 
for  damages,  243;  execution  on 
joint  judgment  agaiAst,  246;  eqni' 
table  mortgage  by,  274 

IMPROVEMENT  ACT— 
construction  of  a  local,  122 

IneloeureAet — 
construction  of,  140;  title  to  quar- 
ries nnder  lands  inclosed,  185 

Indictment — 
for  nuisance,  39;  form  of  for  assist- 
ing prisoners  to  escape,  182 

Iiffant- 
liability  of  for  calls,  248 ;  petition  by, 
282;  appointment    of  mother  as 
guardian,    282;   must   appear  by 
separate  counsel,  293 

Imunetion — 
Dreach  of,  proceedings  against  com- 
pany for,  23 ;  against  trustees  for 
catting  timber,  176,  193;  against 
a  partner  not  to  use  certain  dies, 
198 ;  to  remove  nuisance,  248 

Intoheneg — 
opposition,  6 ;  contracting  debts,  6 ; 
payments,  neglect  of,  6 ;  accom- 
modation biu,  contracting  debt 
without  probable  means  of  pay- 
ment, 44 ;  discharge  of  insolvent 
prisoner,  50 ;  proof  of  bond  held 
as  security,  56;  bankruptcy  of 
insolvent,  100;  friendly  arrest, 
112;  form  of  petition,  134; 
joint  conusor  of  lands,  134; 
costs  of  opposition,  148 ;  descrip- 
tion of  creditor  in  schedule, 
167;  misconduct  of  assignee,  171; 
judgment  debt  in  schedule,  190; 
bail  not  opposed  by  affidavit,  191 ; 
action  of  tort  broanht  by  insolvent, 
191 ;  discharge  by  judge  in  cham- 
bers, 216;  description  of  residence 
and  place  of  busmess,  235 ;  omis- 
sion of  a  christian  name  in  a  peti- 
tion, 235 ;  wilful  omission  of  debts 
from  schedule,  235;  prisoner  for 
contempt  in  Chancery,  discharge 
of,  249 ;  liability  of  creditors'  as- 
signee for  messengers'  fees,  254; 
jurisdiction  of  judges  of  County 
Courts  in,  270 ;  discbarKe  of  debtor 
in  execution  by  plointin,  effect  of, 
278;  privilege  of  attorneys,  279; 
ofattomeys  clerks,  279;  purchase 
for  value  of  an  equitable  fund,  282 ; 
false  representations  by  solicitor, 
client  not  responsible  for,  287 ; 
counsel  must  open  case  of  fraud, 
2H7 ;  can  Court  discharge  a  trustee 
under  contempt  for  oreach  of 
trust  ?  28)4 :  diwharge  under  Irish 
Act  bars  debts  in  England,  295;  as 
to  debts  in  France  and  service  on 
French  creditors,  295;  discharge 
of  insolvent  after  twelve  months' 
imprisonment,  303 ;  refusal  to 
file  schedule,  303  ;  setting  aside 
half  pay,  304 ;  discharge  as  to  all 
but  excepted  debts,  309 ;  discbarge 
ad  interim,  312;  petition  after 
petition  for  protection,  312;  da- 
mages in  action  for  seduction,  312; 
allowance  of  costs  of  opposition, 


312;  amending  description  of  bul, 
312 

Inmranee,  Marine — 
constructive   total    loss,    18.      See 
Marine  Intwranee. 

JOINT  STOCK  COMPANIES—, 
Lands  CUnses  Act,  2,  16,  21,  39, 59, 
60;  recognizances  by,  8;  con- 
sbmcting  railway  in  bol  of  a  navi- 
gable river,  16 ;  irqnnction  against 
refiued,  21 ;  when  contract  broken, 
proceedings  thereon,  23;  liability 
of  bill  of  exchange,  25 ;  admissi- 
bility of  lease  of  a  railway,  31 ; 
construction  of  such  lease,  31 ; 
consequential  damage  by  obstruct- 
ing water,  39 ;  application  of  funds 
to  obtaining  an  Act,  46;  action 
ogainst  on  award  of  compensation, 
50,  59,  60;  meaning  of  term  "de- 
viation," 59;  effect  of  notice  to 
take  land,  59 ;  meaning  of  sec.  15, 
59 ;  action  for  calls,  declaration  in, 
131,  may  prove  calls  against  bank- 
rupt's estate,  133;  i»lls  payable 
by  instalments,  146;  shares  not 
'  within  Mortmain  Act,  175;  shares 
in  a  banking  company  chargeable 
with  judgments,  197;  liability  of 
trustees  for  calls,  206 ;  power  of 
directors  to  borrow  money,  232; 
delivery  of  attorney's  signed  bill  to 
provisional  committee,  232;  costs 
.  of  investment  under  Railway  Act, 
241;  infant's  liability  for  calls, 
248 ;  advertisement  of  merely  to 
make  calls,  25G;  agreement  of 
secretary  when  not  bmdingi  269 ; 
liability  of  a  transferor  for  calls, 
271 ;  execution  on  property  of  in 
hands  of  a  receiver,  298 ;  where 
judge  a  shareholder  in,  305 ;  calls, 
liability  for,  306 

Judge — 
should  not  be  a  witness,  260 

Judgment — 
void  against  creditors,  90 ;  when  a 
char!;e  in  priority,  119 

Jurisdiction — 
of  Court  of  Equity,  297 

Jury— 

practice  when  irregularity  in  number 
of,  65 

Juilicet  of  the  Peace — 
protection  of,  8;  jurisdiction  of  in 
city  of  York,  68;  jurisdiction  of, 
nnder  Recovery  of  "Tenements  Act, 
84 ;  consequential  damage,  85 ; 
assessment  of  compensation  to 
railway  company,  93;  jurisdiction 
of,  in  distress  for  churchrate,  94  ; 
jurisdiction  under  Local  Improve- 
ment Act,  164 ;  jurisdiction  of,  in 
Game  Acts,  170 

L.ANDLORD  AND  TENANT  :— 

Re-entry  for  non-payment  of  rates, 
51, 56 ;  landlord  need  not  state  the 
amount  for  which  he  distrains,  53 ; 
covenant  to  paint  not  continuous. 
5G;  distress  of  farm  produce  agreed 
to  be  consumed  on  the  premises, 
80;  recovery  of  tenement  before 
justices,  84 ;  distraining  machi- 
nery, 97 ;  covenant  in  lease, 
117;  may  distrain  on  tenant  at 
will,  145 ;  alteration  of  tenancy, 
145;  fiotioe  by  mortgagee  to  tenant, 
155;  covenant  not  to  use  house 
for  business,  172 ;  agreement  not 
to  sell  straw  produced,  181 ;  ex- 
cessive distress,  189 ;  right  of  as- 
signee of  mortgage  to  anteredent 
rents,  205;  precedent  conditions 
in  lease,  233 
Land)  Clautee  Act— 

decisions  on,  2,  16, 21 
Land  Tax— 

liability  of  bridge   tolls  for.   144 ; 
waterworks  not  liable  to,  284 
Ideate — 

covenant  in,  117;  construction  of 
covenant  in,  156;  reservation  of 
rent  by,  183;  covenant  to  repair — 
assignee,  188;  conditions — prece- 
dent, 233 
Legacy— 

claim   for  affidavit    of    insufficient 

assetf,  293 
Legacy  Duly — 

payable  bv  officer  in  her  Majesty's 
service  dying  in  East  Indies,  28 
Libel— 

privileged   communications  to  jus- 
tices of  the  peace,  8 ;  plea  of  justi- 


fication. 124,  166;  estoppel,  166; 
what  sufficient  justification,  236; 
newspaper  criticism — malice,  247 

LimttatioM,  Statutee  <j/"— 
how  far  will  run  against  •  deed  ob* 
tained  by  misrepresentation  and 
concealment,  ^;  what  sufficient 
acknowledgment  to  take  case  ont 
of,  61 ;  will  affect  simple  contract 
crediton  as  if  specialty  crediton, 
when,  67 ;  verbal  acknowledgment 
of  payment  of  principal  or  interest 
sufficient  to  exempt  from,  108; 
mortgagor  and  mortgagee,  115 ;  as 
to  nonpayment  of  heriot  and  quit- 
rent,  121 ;  effect  of  interruption  for 
less  than  a  year,  154 ;  where  two 
writs  issued  to  save  statute,  199  ; 
snbseanent  promise,  201 ;  construc- 
tion of  ,  as  applicable  to  a  mortgagee 
221 ;  does  not  run  uunst  a  testa- 
mentary guardian,  249 ;  evidence 
to  take  account  ont  of,  288 ;  renewal 
of  notes  does  not  take  debt  out  of, 
310 

Literary  Inetitutiont— 
liability  to  poor-rate,  75 

London,  City  qf— 
jurisdiction  of  small  debt  courts,  77 

Lord  Tenterden'f  Act- 
evidence  nnder,  108 

Lunatie — 
marriage  contract  by.  10;  liability  of 
lunatic  husband,  for  goods  sup- 
plied to  wife,  145  ;  appearance  by 
solicitor  for,  241 ;  allowance  ont  of 
surplus  income,  305 

Lunatic  Pauper — 
order  for  costs  of  maintenance,  74  ; 
costs  of  removal,  Gilbert's  Unions, 
91 ;  property  of  lunatic  criminal, 
106;  order  of  maintenance  on  a 
single  parish  incorporated,  142; 
no  appeal  w)ere  chargeable  to 
county,  155 

MAGI8TRATE- 

See  Jtutiee  qfthe  Peace 
Mttndamui — 
to  Dean  of  Rochester,  73;  to  Sessions, 
cr.stsof,  83;  to  complete  railway, 
92  ;    for   election    of    clerk    to 
guardians,  140 ;  to  corporation  in 
a  void  elation,  163 
Manor — 

right  of,  on  sea-shore,  300 
Manilauphter — 

allegation  of,  91 
Marine  Iniuranee— 
perils    bv   sea,    82  ;   authority   of 
masten  to  pledge  ships,  255 ;  to 
bonow  money,  257 ;  calculation  of 
partial  or  total  loss,  242 
Marriage — 

nullity  of  by  fraud,  235 
Married  Women — 

revenionarv  interest  of,  2 
Matter  and  Servant — 
oonspiracjr    by   workmen   to   raise 
wages,  indictable,  31;  apprentice 
may  quit  service,  when,  52 ;  com- 
mitment for  leaving  service,  form 
of,  169 
Medical  Practitioner — 
being   an    uncertificated   bankrupt 
cannot  recover,  26 
Minet — 
of   Dean  Forest,    powers  of  com- 
missioners of,  139 
Mimomer — 

in  deed,  782 
Money  had  and  received — 

when  it  will  lie,  65 
Mortgage — 
by  railway  companies  not  within 
Mortmain  Act,  175;  foreclosure 
claim,  175;  right  of  assignee  to 
antecedent  rents,  205 ;  practice  on 
foteclosare,208;  title  of  mortgagee 
not  barred  by  Limitation  Act,  221 ; 
foreclosure  daim,  241;  right  to 
redeem  after  twenty  yean,  115; 
account  against  mortgagee,  115; 
of  reversionary  interest  in  stock 
foreclosure,  151 ;  notice  by  mort- 
gagee to  tenant,  155 ;  equitable,  by 
husband  and  wife,  274 
Mortauin — 

■hares  in  companies  not  within,  175 
Municipal  Corporation — 
election  of  alderman,  43;  voting 
papen,  description  on,  71 ;  com- 
pensation to  town  cleric,  130 ;  ap- 
pointment of  trustees  of  charity, 
173;  actions  under  for  penalties. 
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192;  inTalid  cuttom  to  meunre 
eoik,  aae.    Saa  CorprntMnu 

msi  PRiua- 

piactioea^  M 


—Ml— it  far,  by  -mnmicSlS'/  to» 
jointaoalnct,M:  biiAfamungfa,  ^ 
lOS;  what  k  ^phnte,  290 


OVTLAWftY— 
owr  to  i<m»m . 
tcnalof,  282 


I  pMcfiee  in,  107 ;  I*- 


•^ 


fiopccty.  of  loatie  «riininil. 


PABTNB88HIP- 

OMrt  iriU  not  Mottew  M<a  of,  11 ; 
MixMati«r,  7»;  what liMt,  155; 
iripattiiiaaHuaw  miHlii«t«inp^ 
IW}  chum  bf  pMrtpei*,  24S 
PHrfUton— 
ofamuior  ■aMMMt  luiiwiti  in  corn- 
ami.  238 
Pattnt— 
iiifiriiigeiiMataf,  InU»  eMia  tar,  Mt 
inMofaiMBto^  131|  ti|fat  «o  n- 
Ti^,228 
Pmrimg  mmd  LifUkufAet'^ 

eonatmetioii  ot  lU 
PagtmiU — 
BBder  ibirMt  marbe  raeovcndbMk, 
•6  * 

Car  Imbic  dimOirir  bow^  203 

daathof,  tatoBmAmt^ltv^aaBm, 
67 


L  of  axcBBn|a  ftf  tt  bai,  26  j  te 
BctioB  tar  £v«rtiag  %atvooorai^' 
40;  deehMtkm  fcr  anMaira  di»- 
•tnH,  63]  aoeoid  aad  ntisbetkai, 
biri  plea  of,  54;  in  abatement,  74; 
jmw  darrtm  eoutinaance,  82; 
{■uhlT,  95:  dadaration  in  an 
action  for  ealU.  131 ;  lii^afaMi- 
man,  140;  far  tnwana  taa  burfe, 
166;  plan  of  jartiflcalioa  -and 
aatopaal.  166 :  pailiaa,  W,nSkt9D ; 
mi4mnder.  119  {  axoaptiona  for 
icandal,  161 ;  tiaapaaa,  rislit  of 
«»,  198;  badonpt'a  oartificate, 
SXe;  caranaat  br  kmee,  23B; 
payment  of  money  into  cooit,  248 ; 
traiarM,  244 :  aTnrmaat  and  venae, 
272;  receipt  m ainiiwaliiiaof  d»- 
,310 


PmatfrattMmn 
Jwrtiiietian  «f,  96 


raar  Uw  Baani,  jaMMia*  of,  9B I 
lemoval  after  raaideMa  with  it«p- 
mother,  61 ;  Innatie  aadar  by  Jas- 
tjeet  of  a  ctty,  62 

£^»tei)fea(— bywrriiiffottaaefeMrlc 
of  distriet  obarcb,  74;  by  apprau' 
ticeibip,  92 

Peer.»«<r-liabaty  a<  litwary  in<H- 
tatientto,  75 

BiM^Ma  —  abaoee  of  bntbaad 
abroad,  a  breach  of  vetidenee, 
when,  90 ;  retidenee  btalcan  by 
relief,  90;  br  order  of  reoMval.  ^ 

Jfptal    waarfeaww  te  bew,  170 

Ovirtitii  wtuiag  property  of  Inndtte 
criminal,  106  I 

Oawrfiaai    aleetiaa  of  dark  to,  MO 
Power — 

ezeidie  of,  302 
Praeliet,  Common  Lme— 

nnder  Tmatee  Act,  25, 49;  Macnd- 
ment,  40;  motkn  <br  Aaira* 
eof^pK*,  43;  writ  of  imllutiuu  in 
eje^en^  49;  wenri^  for  ooMa 
from  fereicper,  90;  dMuurn  of 
ineolTentpriiotnr,  fiO;  omiiuoaof 
rignatnie  to  notkia  in  ejectment, 
51;  declaration  far  MecMdirtran, 
53 ;  pleaof  accord  and  aatirfiutian, 
54 ;  amendment  of  plea,  56;  per- 
mitting  Areah  evidenee  rfker  caae 
'doeed,  61 ;  inecalaritT  in  nnmber 
of  jnry,  65;  ai  to  diichar(e  of  ari> 
aoner  on  death  of  plaintifT,  67; 
Jodfment  as  in  caae  afaoooaiit, 
77 ;  waiver  of  tort  to  bring  moaey 
had  and  receired,  80;  jilBlai  of 
oo-phintif,  80;  esato  ofdeaiailrer 
nnder  Connty  Courts  Act.  95; 
writ  of  trial  to  Connty  Conrt  joiWe, 
97  :  death  of  one  of  the  partiee, 
98 ;  form  of  affiderit  in  snggestion, 
98 ;  taxatioa  of  ooeta,  99;  m  eiror 


to  rereree  outlawry,  107 ;  order  to 
elect  batwaea  two  aetiaas  far  same 
cause,  141 ;  affidavit  to  enlsr^ 
peremptory  andestaldag,  156 ;  dis- 
tribukMelisaa,  164;  jodgmeat  ai 
in  case  af  lamiiiit,  170;  iasuaa 
raised  in  action  on  eootnact,  179 ; 

fayawnt  af  ueney  nadir  award, 
84;  seooiity  far  eoats  in  action 
far  panaMaa.  192;  pieadiaK  ri(ht 
of  my,  190;  aarsiea  af  writ  of 

lawry,  202;  pkaa of  jwstOeation  to 
•  libel,  236;  plaadiag  payment  of 
Boaey  Mo  oonrt,  843;  venae, 
272;  caati  iibaia  imam  of  bw  a»d 

PmeUet.'Bmdlf^ 
ooati,  3,  II ;  of  eoaaael  fai  drfsnoe  of 
prboncn,  10;  of  Coort  of  Chan- 
cery as  to  continaiBg  tiade  of  part- 
nership, II ;  as  to  coats  of  party 
condnctinc  hit  own  opposition,  11; 
as  to  cam  nnder  Turner's  Act,  15; 
\a  l»iu<  atfflin  uadnst  (brsCT  soli- 
ettor,  21 ;  admitfing  ooanaal's  notes 
on  brief.  37;  in  trying  validity  of 
a  will,  37;  taking  an  aoaount,  45, 
57 ;  uto  eUms,  15;  aflidavits  In, 
58;  setting  down  as  short,  SO; 
prayer  to  ancoont,  70;  revivor, 
70;  exceptions  for  insoCdeney, 
70;  patUas,  87, 119,  190;  disci»' 
Kan  of  Heater,  88;  nedal  cam 
■adarTtonei's  Act,  80:  amenrd- 
ment  of  dahn,  114 ;  ml^ioitadar, 
119  ;  daim  eiders,  120;  powerof 
Coatt  to  lire  rdief  at  neariog, 
laO;  oaderTrutee  Act,  139.  190, 
'  162;  eseepCons,  ifsndel.  161 ;  in- 
tedoeatary  aapHcattone  on  daims, 
162;  eatoppM.  166 ;  on foasdoenre 
daim,  175;  appearance  for  infants, 
176 ;  appDoatton  for  rapdntment 
of  diarity  tmataee,  196 ;  affidavit 
ofplaintioin  adaia,  196;  exoap- 
tions  to  Master's  eattiAcate,  196 ; 
in  injunction,  196 ;  nnder  Trintea 
Aet.2Br;iafan!dasare,28e;  dis- 
Bolving  eammon  iqioMlian,  817; 
Jemasam  forwent  oTpaitiea,  218; 
leave  to  amend  68th  order,  219; 
aait  by  ebims,  star  of  decree,  220; 
eompromiee  of  suit,  220 ;  seeuriQr 
(or  oosia,  223;  plisding  iirimlbn 
of  anodier  soft.  224 ;  motion  to 
cBsdmige  prisaiier,  229;  spedflc 
perfiiimaiice,  229 ;  appeintaient  of 
nedver  In  iafanf  s  estate,  231 ; 
12th  General  Order  of  2nd  of  Nev. 
■  hijuiictWn,  230 ;  refaiencp,  240 ; 
abaBonAv  detaidant.  Zll;  ap- 
neaianae lor  lunatic,  241;  costaof 
lavaatment  nnder  Bailway  Act. 
241 ;  ddm  by  partner,  212;  leave 
to  file  daim,  242;  ddm  forfore- 
doenra,  241 ;  injanetioato  remove 
ndsaaee,  248;  prisoner  for  con- 
■  ddm,  290; 
scrT)eeefwr(t.2Sl;  aqaitable 


ProluMtUm— 
to  Cooatr  Caut,94.   8«  Om>i$ 
OmrU 
Promitiorf  Net*— 
oonsidention  for,  144;  wbatisMI, 
172:  set  oifand  award  aad  satis- 
faction by,  289;  reodptiadiesbeite 
aCSlfl.    amMittitfMxdUmt* 

QUAKTBB  BBBOOH— 
jnweerfaMfeta,  147;  leiBoval  of  order 
of.  152;  aM>eal  againrt  eitar  of 
mnovd,  170 
Qko  IFarrafif  o-~- 
to  try  vaUdity  of  dectioa  1o  defk  to 
guardians,  149 

RAILWAY  COMPANira— 
mortgagw  and  sherm  hi  not  witUn 
Mortmain  Act,  175;  anginaer  mede 
agent  of,  179 ;  raong  of  brandi 
Hnes,  180;  ipedfic  pelfbtaanue, 
210;  lieUUtiM  aa  auriata,  223; 
Mtiag  ct,  71;  fi^  of  aeiiMi 
sgdnst  by  laadowner,  73;  com- 
pensation by,  73  ;  damage  by  ob- 
stmcting  way,  74;  aisiirtemer  to 
oomplele  after  Moiration  of  eom- 
pohory  pow«i%  02;  aasaamsent  of 
eampenaation  by  jaatioea,  93 ;  lia- 
bilitrfor  fatjaryto  post  eflieessT- 
vant^  IS3:  liability  aa  carriers, 
125;  pntdng  calls  apiatt  bank- 
mpTi  ealata.  133;  siaaJsaiiir  to 
oonatnad;  153;  wikm.  wS  Ua  for 
not eeapistini^  154;  uasmiantsja 
leese  to,  157 ;  pnrnham  of  daitty 
lands.  161;  uiiaaUautiuaaf  peivata 
Act,  184 ;  oomfaaaatioa  aad  eosia, 
165;  agreeneatfor  nimpaiisaltai 
anfarae^  tbnagh  no  damage  done, 
267;  when  amMBcnt  of  aecretery 
not  Vinding,  269 ;  iqimctioata  M- 


eqnitd>la,252;  promisaaryBatai.  289 
flxTiiaiiaf 

Seei>eer 
JiWfwsmf — 

of  real  eetate.  construction  alt  290 
Bhttif- 

mlabr.aS 
ahippwff 

RMtatnr  Aets,  161;  UnluisMMairf  oa 

^Sdrsale,  161 ;  liaUHty oT  ea^go 
for  bottoauy  bond.  285 

by  snspidon  orMony,  66 
Spit^ie  Pttformmttt^ 
punbam  from  client  by  aaoHokr.  87 

S(tmf 
oa  ooanftsrpait  of  deed,  praof  of.  6* ; 
deed  of  settlement— appeal   ' 
oommisdonem,  128 ; 
note,  172;    agreeoM 
afaaabool,231 


4ABa%e.  16^8.6 

ae  *  40  Gea.  1^0.98..-. 
7aaa.4,c64,B.S3>..... 
^•.28..... 


rtfaesd,275{  i 
crty  of  la 


cation  eaieoperty  of  la  handeof 
receiver,  2A ;  oontract  to  pardiaee 
land  aet  reqaired  enifarced,  301 : 
liable  far  damana  not  permitted 
by  Aet.  30»t  eoatMCk  with  for 
wnvayaafa  of  asrvaat.  ?04;  ille- 
gal preaeedinga  of  wreeteca  <na 
gsooad  for  rafMag  papaeat  of 
edk,  306.  Saa  MM  abet  Cam- 
jNBdM^  ijUkdi-Cttftait  JLett 

«f  railwayih  71  i  oaata  of  «si<toiaii 
ia.  106;  for  renair  of  na  erall. 
UB;  of  braoeh  linea  of  rdlway. 
18e;«hamicd  waAi.  182;  vali- 
dity rf  rate.  8X 
IfeaHTshifs 

whatfa.1 


temp^  249  (  partiee  to  ddm, 
service  of  imt.  251;  eoaitab 
off.  252;  Itond  ia  coort  bdondngts 
a  married  womaa,  274;  sabaututed 
aervieeofrab|Nena,275;  mtostop 
onkr  on  a  foad  by  Jndi^ent  cre- 
ditor. 281k  petition  by  infanta. 
282;  suAoeney  of  answer,  282; 
who*  sought  to  make  mother  guar- 
dian, 282  ;  on  non-appearance  of 
pbintiff  in  daim,  2Bat;  in  ddm  for 
appointment  of  new  trustees,  283 ; 
wnt  of  trial  cannot  be  seat  to  the 
Coonbr  Conrte,  285;  pleading  by 
ooe  or  eeveral  perties  interested. 
290:  statement  of  ooansd  on eflbet 
of  deeds,  293;  defect  in  supple- 
mentel  bill,  defendant  not  being  a 
party,  293;  affidavit  of  insufficient 
assets  ia  ddm  for  a  legacy,  293; 
execution  agdnst  property  in  hands 
of  reedver,  298;  daims— for  iU' 
qidrinx  into  trusti  of  a  will,  293 , 
costs  of  in  appointment  of  a  re- 
ceiver, 293;  infants  must  be  pro- 
tected by  eeperate  counsel,  293; 
leave  of  Court  to  fife,  309 ;  Trus- 
tee Aet— service  of  petition  nnder, 
308 

PrtteriplioH— 
nssr  mastbeonoeaycar,  203;  right 
to  lights,  246 

Principal  mtd  Aftni — 
wben^egeat  ma)r  sue  ss  principd, 
27;  when  enpneer  of  a  company 
constituted  an  agent,  179;  saooey 
received  by,  202 


fraetiee  af,  22;  to  Inbnfs  mtalsa. 
2S1 ;  oosts  ef  daim  for  appoint- 
awnt  of,  293 ;  eaecntiea  oa  pia- 
perty  in  hands  o^  298 
Srcenf— 
in  lull  of  an  denamd^  ona*  of  piaof 
oCSIO 
Reeeyatxeaese — 

names  of  iasliemoa,  91 
Jboeesre  or  7>a«aM«fa— 

JadadMttOB  of  Jaatiessk  84 
JbffidTafisa  qTAd^ne— 


194 

86S 

7 

8 

9Geo.4.e.3I,'s.27.. 
2ASWm.4,e.71,a.S....~  246 

Sft4WaL4.c74    2 

o,Ut  38 

5ft6WaL4,e.62.aIi8l.l!.*      8 

1  Vict e. 26. At  -  tn 

l&3VIc(.a.ll^a.M m 

3»4Yiet.e.77 ~    36 

•  ft7Via».fc86»a.l ~  fO. 

•  VIat«.ia^ 21 

a.tO,m.ll,t* m 

eft9Vlet.a.l09 7 

UftUVIet.«.106.a.41   ....  90 

13  ft  U  Vick.  e.  61.  s.  13 MC 

effect  of  reped  oC  72 ;  eaaatoMtiN 

of.  102:  eaadimttwi  at  a  bed, 
122 
Stoppagt  fa  TVaaiWa 

Aufssffaa— 
when  ivheed,  77;  form  o<  affidarit, 
98, 128, 143.    See  Cbaaiy  Char* 

TAXATKW  Of  tXWrs- 

SeeCbffr 
TVaaaf  fa  OnaaMW— 

partitian  of  manor  anunc  991 
TmantJkrLif*— 

bK»l».18X196 


trust  to  keep  op  peHaim  of 
not  within,   263;     ~ 


rSSim 


SeaCopprigU^ 
Ktmmuli,  Pomr — 

8eei>o«r 
SaUCkarw*— 
Extinguishment  of  by   iobseqisent 
eenveyano^  226 
Xtpltvbt— 
af  BMdiinery  distrainad,  96 1  avowry 
for  tithe  reat-charge.  106;  what 
facts  will  soalaio  avowry.  tZi 
Setiitnet,  BriacA  ^— 

See  Poor 
Rnerobmart)  tfUtrmt—' 
of  marrieawoaian,  2 

SALE  OF  OFFICB— 

coveaantfar.  107 
Aals^pe— 

right  to  where  two  saU  of  advors,  204 
Bcmooit  yaMi^— 

Tsssoval  of  master  of,  73 
Arire>Siei«r— 

form  vt,  91 
Am  Short— 

Righta  of  manor  on,  300 
Setnom  Quarter — 

costs  of  aKmAnnit  to,  83;  affidavit 
of  service  of  notice  for  certiorari, 
84 ;  cost  of  eerftorwri,  106 


d 
308;   pot- 
tioas^  applications  e(  amim,  908 

i^htafataaaatimUfataaat^  178. 
193 

of,n 


at  tba  term  ia  a  Tmn- 
pflMAa^lb 
SbvaCbr*— 

gee  Mawitipml  Oitpuatimm 
IVaaf— 

laaaauidbn  oi;  80 
Iraslce^f— 
paymaaftfasto  eonrt  nnder,  25;  affi- 
davit 49;  pnxaedings under,  207: 
order  under  ceanot  be  lude  in 
petMoa,  when,  231;  power  to 
apooiat  under  aec.  K,  241;  ap- 
pomtmeet  of  new  truataee,  251. 
Bee  ProMet  (.KquUp) 

appsiatniBat  ef  new.  under  Thistee 
Act,  71;  tmndbrcf  etookto.  71; 
bieMsh  ef  trust.  118;  suit  by, 
under  aew  Act,  118;  breach  of, 
119:  liabiUtiee  o<;  interest  to  he 
paid  by,  196;  for  caUs  in  aoom- 
pany.  806;  voder  traMao  Act, 
207 ;  liability  for  contribotitw, 
224 ;  power  to  appoint  under  32nd 
tec.  of  Trustee  Act,  241 ;  nneqnd 
division  of  esUte  t>y,  247 ;  trsta- 
■watary  guardian,  liable  as,  249; 
wbsa  Court  will  appoint.  251; 
ddm  for  appointment  of  new  prao- 
tiea,aata,  283;  bill  by,  to  recover 
trust  fond,  290;  indemnity  fond 
by,  how  applied,  294.  See  Tmtm 
JUt 
Tmiut'eAet— 
piactioe  under,  15 
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XV 


Dirnpiier— 
eonstmctioD  of  the  term  "  town"  in, 
IS 

Pi«r*— 
nnder  snignment  of  a  life  mmaraace 
policy,  187 

Vtnaor  mid  PurekttHr — 
omatractioa  of  conditions  of  nle, 
61 ;  oonreyance  by  troitees,  207 ; 
wnini  Court  will  not  force  title  on 
inircluaer,  240 ;  evidence  of  loU- 
dtor  at  to  conaent  to  nle  by  hie 
clients  disallowed,  2S3;  particiilan 
and  conditions  of  sale,  excess  of 
•rerage,  277:  purchase  of  rarer, 
sion  mm  an  insolTent,  282 ;  effect 
of  description  of  parcds  in  a  plan 
annexed  to  conyeyanee,  288;  pur- 
chase and  promoters  of  a  poblic 
nndertalnng,  288 ;  enforcement  of 
contract  by  company  to  take  land, 
301.    See  Condttimu  nf  Salt 

validity  of  proceedings  of,  225 
VolwUary  Comtyt»e* — 
fraud  on  creditors,  211 ;  secret  settle* 
ment  on  marriage,  1^ 
WarrmUu— 

iinpUed^24S 
Warrant  tf  Attontjt— 
execution  on  against  hnsbaod  and 
wifi^24iS 


Wait*— 

ploughing  up  rabbit-wanen  is  not, 
20 ;  by  tenant  for  life  of  ornamental 
timbn-,   176;  by  tenant  for  life, 
183,193 
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right  of  owners  of  land  to  running 
streams,  79 
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action  for  direrting,  pleading  and 
evidence  in,  40 
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construction  of,  I,  22,  87,  89,  lOI, 
104,  IM,  123,  137.  178.  196.  207. 
208, 209,  217,  220,  230.  231.  239. 
292, 294, 309 ;  ezecutoiT  devise,  4 ; 
chaige  for  payment  of  diebts,  6 ;  on 
ciit  of  an  annnity,  22 ;  validity  of, 
how  heir-at-law  may  try,  37 ;  con- 
struction of  Wills  Aot,  s.  28,  44; 
are  copyholds  included  nnder 
"estate,'^  101 ;  resichiary  bequest, 
101 }  conditional  limitation  in,  104 ; 
contingent  Inacies,  114 ;  Thellns- 
son's  Act,  114 :  construction  of 
word  "business,*'  123;  Mortmab 
Act,  137 ;  power  of  appointment. 
138 ;  administration  to  guardian  of 
illegitimate  minor  executor,  172; 
as  to  domicile,  173 ;  dying  without 
leavingissne,  195;  as  to  real  estate, 
207;  contribution,  208;  "all  my 


estate  and  effects,"  209;  next  of 
kin,  217 ;  abatement  of  legacy, 
218;  preotoTf  words,  230;  elec- 
tion, 239 ;  vesting  of  trust  property, 
239 ;  power  of  sale  of  devisee  of 
tnislee,  240;  unequal  division  by 
trustee,  247 ;  evidence  of  alteration 
in,  252 ;  joint  administration,  259 ; 
of  wife  of  convicted  felon.  260; 
signatnra  at  the  foot  or  end,  what 
is,  271 ;  are  sureties  ehaneable 
by,  275;  to  fnliU  trusts  ofmar- 
nace  settlement,  280;  revocation 
of  devise,  282;  conditun  and  for- 
feiture for  joiiung  Roman  Catholic 
establishment,  JMS ;  survivorship 
vesting  on,  283 ;  interest  on  legacy 
charged  on  land,  283;  breach  of 
trust,  satisfaction,  292;  appropria- 
tion of  residue,  292;  proceeding 
by  residuary  legatee,  293;  daim 
for  payment  of  legaejr,  293 ;  appli- 
cation of  an  indemmty  fniu],  294; 
Mtingniefament  of  rent  -  chuge 
crested  by  will,  296 ;  appointment 
of'diartty  trustees  under,  296; 
conversion  of  real  estate  into  per- 
sonalty, 309 
WiNDUra-op  :— 
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on  oontribatoriea,  117;  for  debts, 
117;  for  eosts,  151;   liability 


to,  58 ;  when  wrongly  made,  240 
ContriiHioriet — 
aUottees,  1.  14,  59,  237,  261; 
transferors,  1, 14, 57, 113 ;  direc- 
tors, 14,  tf;  devisres,  24;  ex- 
ecutors, 47,  M ;  provisional  com- 
mittee. 59, 175,209 ;  compromise 
with,  89 ;  calls  on,  117. 151 ;  by 
paymentafler  scheme  alMmdoned, 
137;  by  acceptance  of  shares, 
138 

amt— 

of  former  suit,  71 ;  petition  dis- 
missed, 88;  UabiUtyto,  58 
fyrtidUMon— 
of  Court  under.  23;  of  Master,  47; 
dubs  within  the  Act,  219 
LiabUitiei— 
for  acts  of  provisional  committee, 
88 
Praeliet — 
advertisements,  57 ;  Court  will  not 
stay  prooeedhigs  in  a  suit,  219 ; 
discharge  of  order,  240 ;  change 
of  Biarter,  251 ;  proof  of  debta, 
251 ;  leave  to  appeal  after  time 
expired,  251 ;  creditors  may  in- 
spect documents,  88 ;  sectmd  re- 
hearing, 137 
WUntu— 
judge  should  not  be^  260;  iubpcena, 
7.    SeelMifme* 
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KNMHT  BROCfc'S  CDUKT. 


THE    REPORTS. 
vzoa-caAvo8x>XiOS  xwxobt 

SXITOB'S  COVBT. 

RcpocMdbr  0>o.  8.  Aiuinnr„EML  afths  Kiddl*  Ttnpl*, 
JB«nMar>at-I«ir. 

Frtdi^:,  Feb.  14. 
Moimiso!;  t.  Hoppe. 
Will— Coratruclitm— Property— Beat  ttiate. 
Seal  tttale  held  to  be  included  in  the  word  "pro- 
perty," although  the  tettalor  rtferred  to  the  in- 
come arinngfiom  hit  property  under  the  iermt 
-'  dividendt^'^  and  "  interett." 
Samnel  Kulcman,  by  bis  -nriU,  dated  the  I9th  day 
oTApril,  1820,  after  appointing  execnton  and  tnuteea 
of  hu  irill,  prooeedea  as  follows: — "It  is  my  will 
that  my  dear  wife  hare  for  her  own  use  dturin);  her 
aatanl  life  400/.  per  annnm,  arising  from  stock  in 
the  5  and  4  per  cents  standing  in  my  name,  and  at 
her  death  to  cease,  and  the  principal  to  be  added  to 
my  ottier  property,  and  to  be  divided  equally,  share 
and  share  alike,  to  each  of  my  three  danghtera,  Mrs. 
Martha  King,  Mrs.  George  Biggs,  and   Mrs.  £. 
Toawill;  and  I  give  to  each  of  them  60/.  per  annum, 
ansing  out  of  the  stock  in  the  funds,  the  interest 
aiiaing  out  of  all  my  property.    Now,  I  wish  it  to  be 
so  onderstood,  that  the  property   so   left   to  my 
dang hters  be  secured  to  them,  that  their  husbands 
shau  have  no  power  whatever  to  control,  or  constrain, 
or  sell,  or  mortgage,  any  part  of  the  property  left  to 
each  of  my  daughters,  or  apply  it  to  any  other  use  ; 
bat  that  toe  executors  see  the  dividends  received  by 
them  ai!d  paid  to  my  daughters  regularly.    And  in 
case  of  the  death  of  either  of  them,  and  at  the  death 
of  each  of  their  husbands,  then  to  be  left  in  trust 
for  their  children,  and,  at  the  age  of  twenty-one, 
to    have   share    and    share    alike   if   more   than 
one   child  be  living.    And  I  wish  to  give  to  the 
Misaionary   Society,  for  spreading  the  Gospel   at 
home  in  the  villages  round  about  London,  10/.;  and 
also  10/.  to  the  Bible  Society,  and  5/.  to  the  Society 
for  the  Relief  of  the  Widows  of  Miniiten,  bold  at 
Spa-fields  Chapel,  and  5/.  to  the  school  of  Spa-fields 
Chapel.     As  there  will  be  a  considerable  residue, 
viz.  canal  shares,  of  the  annuities  of  Mr.  J.  Lidley 
and  Mr.  Gascoigoe,  and  thej.thsre  stock  from  the 
Gqmtable  and  Amicable  Society,  which,  and  all 
other  remaining  property,  to  be  consolidated  and 
lud  out  in  the  pnblir  funds,  or  in  the  most  secure 
and  profitable  way  possible,  to  increase  the  property; 
and  at  the  death  of  Mrs.  Kirkman,  to  be  divided, 
tiaie  and  share  alike,  to  each  of  my  daughters,  and. 
-at  their  death  to  each  surviving  child  or  children, 
share  and  share  alike,  to  be  so  secured  as  they  shdl 
not  be  at  liberty  to  dispose  of  it,  or  to  alienate  the 
property  from  them  or  their  children.    Mind  this ! 
that  their  husbands  shall  have  no  power  to  dispose 
of  the  property  left  to  each  of  my  daughters,  Mrs. 
M.  King,  Mrs.  Selina  G.  Biggs,  and  Mrs.  Elizabeth 
Toswil],  either  by  annuity,  mortgage,  or  anything 
dse;  the  interest  to  be  received  by  them  through 
their  trustees." 

The  question  arising  in  this  suit  iras,  whether 
some  real  estate,  of  which  the  testator  was  seised  at 
the  time  of  making  his  will,  passed  under  the  will, 
or  descended  to  the  testator's  co-heiresses  at  law,  as 
undisposed  of  by  the  will. 

Wood,  Caimi,  Frith,  Ifalint,  and  T^ntlmin,  for 
parties  interested  under  the  will,  contended  that  the 
real  estate  was  included  in  the  terms  used  by  the 
testator,  and  cited  Doe  den.  Walt  v.  Langlandi, 
14  East,  378 ;  Doe  dem.  Morgan  v.  Morgan,  6  Bam. 
4  Cres.  512;  Saumarez  v.  Saumarez,  4  Myl.  &Cr. 
331 ;  TAe  Midland  Countiet  Railway  Company  v. 
Ottain,  1  Coll.  74 ;  Ford  v.  Ford,  6  Hare,  486;  and 
Warner  v.  Warner,  16  Law.  T.  320. 

R.  Palmer  and  Selwyn,  for  the  co-heiresses  of 
the  testator,  cited  Doe  dem.  Bunnuy.  Rout,  7  Taunt. 
79 ;  and  Sandermn  v.  Dobton,  1  Ex.  141. 
The  Altomeg-General  uadFooie,  for  the  trustees. 
Brett,  for  another  party. 

The  Vice-Ch  ASCKLLOR  said  he  should  have  sent 
this  case  to  a  court  of  law,  if  either  of  the  parties 
had  desired  it.  Neither  of  the  parties,  however,  had 
desired  itj  but,  on  the  contrary,  they  had  all  agreed 
in  reqnestiog  him  to  decide  it ;  and  it  was  not  neces- 
sary that  he  should  decline  doing  so.  The  question 
was,  whether  the  word  "  property,"  as  it  occurred 
DO  less  than  eight  times  in  the  will,  or,  as  used  in  any 
one  or  more  of  those  times,  was  to  be  construed  in 
its  ordinary,  correct,  and  proper  sense,  or  otherwise. 
The  burden  laid  on  those,  who  said  that  it  was  not 
to  be  construed  in  the  ordinary,  correct,  and  proper 
sense,  to  shew  that  it  was  not.  In  Us  Honour's 
opinion  those  parties  hod  not  discharged  themselves 
of  that  burden.  The  only  argument  he  thought 
colourable,  ably  as  the  case  had  been  argued  on 
bodi  rides,  was,  that  the  testator  had  expressed  him- 
sdf  here  and  there  in  the  words  "dividends"  and 
"  interest,"  when  he  meant  income.    TtiaA,  how- 
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iwt',  was  nbt  sofficittit  in  liis  opinion  to  warrant  the' 
|Coart  to' depart. from  the  ordmary  meaning  of  the 
words  ntM,  and  partienlariy  when  it  was  impossible' 
for  any  person  reading  this  'will  to  suppose  that  the 
testator  intended  to  4ie  intestate  as  to  any  portfon 
of  his  property.  ' 

Lane  t.  Greek. 

Will—Conttruetiein. 

A  tettator  gate  100/.  apiece  to  the  four  tone  nf 

A.  B.  by  her  former  hutband.    The  only  ittue  if 

A.  B.'e  former  marriage  vat  three  tont  and  a 

daughter: 
Held,  that  thete  three  tone  and  a  daughter  took 

400/. 

Henry  Wright,  the  testator  in  this  cause,  bv  his 
will  dated  the  30th  of  June.  1846,  gave  "  100/. 
apiece  to  the  four  sons  of  Amy  Hazell,  wife  of 
Hazell,  of  Chorley,  near  Wallingford,  by  her  former 
husband."  The  testator  died  on  the  Ist  of  July, 
1846.  From  the  Master's  report  in  the  cause  it  ap- 
peared that  Amy  Hazell  was  married  hut  once  before 
the  marriage  to  Hazell,  and  that  of  the  first  mar- 
riage the  issue  was  three  sons  and  one  daughter,  and 
that  these  children  were  living  at  the  date  of  the 
testator's  will  and  death.  The  Master  reported  that 
these  three  sons  and  one  daughter  were  the  persons 
intended  in  the  will  of  the  testator  by  the  descrip- 
tion of  "  the  four  sons,  &c."  'The  cause  now  came 
on  upon  further  dh-ections. 

Wilcock,  for  the  pUuntiff. 

Headlam  and  E.  G.  White,  for  some  of  Mrs. 
HazelFs  children,  relied  upon  the  case  of  Lord 
Seltey  v.  Lord  Lake,  1  Bea.  146. 

Bagthawe,  Wintlanley,  Biehner,  and  Riley  ap- 
peared for  oth^r  parties  in  the  cause. 

The  Ticb-Chancellor  said  that  he  thought  it 
impossible  to 'say  that  the  testator  did  not  intend  to 
give  400/. ;  and  as  there  was  no  disptite  as  to  the 
parties  intended,  he  thought  on  this  particular  will 
the  three  sons  and  daughter  of  Mrs.  Hazell  should 
take  the  400/. 


letter  of  appMeatlon;  and  ibimded'bn  tkepronectoB^ 
'Evidence  Is  here  that^  the  appUcaait  saw  the  pro> 

r!tas,  and  be  most  be  aasomedto  have'applfed'on 
foothig of  that'doeuinent,  which  authbnses.the 
ineoiring  of  expenses  of  plans  and  other  matters. 
yfith  respect  to  Memdtlay'i  case,  there  was  an 
order  to  wind  up  a  formed  company.  It  was  a  com* 
pany  incorportted,  holding  the  certificate  of  tlfei 
Boaird  of  Trade,  and  having  a  deed  of  settlement^ 
aAd  Messrs.  Maudslay  were  allottees  who  did  not 
accept  shares.  Here,  however,  there  is  not  a  fbrmed 
company  in  any  sense  whatever.  It  was  an  abortive 
stiheme,  and  in  all  other  matters  different  fiom  that 
Of-Mandslsy.  Nothing  Anther  need  be  said  of 
earmichaeri  case,  than  tfakt  it  is  one  of  a  provincial 
oomioltteeman,  and  not  appHbable  on  this'pisiwtt 
oc«atiOn.  Matthhe't  ease  ^vemed  this,  where  he- 
was  held  liable  mtless  then  was  any  fraud.  The- 
House  of  Lords  have  held  that  if  there  be  no  liabilitjr 
at  law,  the  Winding-up  Acts  have  not  the  effect 
of  creating  a  liability,  and  that  is  the  whole  extent 
of  the  decision.  Counsel  also  cited  and  observed 
on  Parbery'i  case,  and  Woolmer  v.  Tolty,  4  Rail- 
way Cases,  713. 

'The  Vice  Chancbixor  during  the  argnments 
asked  whether  the  present  case  was  governed  by  that 
mysterious  case  which  every  one  who  spoke  of  or . 
alluded  to,  whether  sincerely  or  insincerely  be  could 
not  say,  professed  not  to  understand ;  and  at  the  dose 
observed  that  where  Courts  had  been  contradicting 
each  other  for  years,  this  Court  could  do  no  other- 
wise than  follow  the  last  decision.  As  this  case  if  de- 
cided in  &vour  of  the  official  manager  must  directly 
contravene  the  principle  laid  down  by  Lord  Cran- 
wolth,  a  course  which  his  Honour  was  not  in  any 
degree  disposed  to  pursue,  he  should  order  the  name 
of  the  appellant  to  be  removed.  The  costs  must  be 
paid  out  of  the  estate. 


Monday,  March  24. 
JSr  parte  Hirschkl,  re  The  Bsiorton,  Lewes, 
AND  Tonbridob  Wells  Railwat  Compant. 
Joint-Stock  Companiei  Winding-up  Aete— 
Contributory— Allottee. 
An  allottee  of  tharet  in  a  company,  by  the  pro- 
ipeetui  of  which  it  vat  ttated  that  power  wat  given 
to  the  committee  to  apply  the  fundt  m  payment 
itf  expeiua  incurred  m  iti  formation,  ifc,  wat 
Beld,  not  to  be  a  contributory  qf  the  company. 

This  was  a  motion  on  behalf  of  &»-.  Daniel 
Hirschel,  by  way  of  appeal  from  the  decision  of 
Master  Home,  whereby  Mr.  Hirschel  had  been 
placed  on  the  list  of  contributories  of  the  above- 
named  company,  in  respect  of  ten  shares.  The 
company  was  provisionally  registered  in  September, 
1845,  and  in  the  prospectus  issued,  the  following 
passages  occurred: — 

"  Until  an  Act  of  Parliament  shall  be  obtained, 
the  afiairs  of  this  company  will  be  under  the  control 
of  the  committee  of  management  for  the  time  being, 
to  whom  power  is  given  to  allot  the  shares,  and  to 
apply  the  funds  of  the  company  in  payment  of  all 
the  expenses  incurred  in  its  formation,  and  in  the 
preparation  of  the  plans  and  sections  to  be  sub- 
mitted to  Parliament.  Power  will  be  applied  for  in 
the  Act,  and  in  the  meantime  is  hereby  given  to  the 
committee  of  management,  as  above,  to  raise  any 
additional  capital,  to  abandon  any  part  of  the  line,  to 
make  branch  lines,  or  enter  into  an^  arrangements 
vrith  any  other  company  or  companies,  and  also  to 
nominate  the  first  directors  of  the  companv." 

On  the  7th  of  October,  1845,  Mr.  Hirsdiel  vrrote 
a  letter  of  application  for  ten  shares,  in  the  form  re- 
quired by  the  company.  On  the  10th  of  October, 
1845,  the  allotment  committee  was  appointed,  and 
they  met  on  several  occasions,  and  on  the  17th  of 
November  ten  shares  were  allotted  to  Mr.  Hirschel. 
but  no  deposit  was  paid  by  him.  It  was  contested 
in  the  Abater's  ofiice  whether  Mr.  Hirsdiel  ever 
received  the  letter  of  allotment ;  hot  on  the  appeal 
the  het  that  be  had  received  it  was  admitted. 

Malha  and  Southgate  appeared  in  support  of  the 
motion,  and  said  that  at  the  time  of  the  ^otment 
the  scheme  bad  been  virtually  abandoned. 

The  Vicb-Chancellor  called  upon  the  counsel 
fo^  the  official  manager  to  distinguish  the  present 
paffi  from  those  recently  before  Lord  Cranwortii. 
.  Btcon  and  Daniel  for  the  official  manager. — ^The 
letwr  of  application  for  shares  was  founded  on  the 
prospectus,  and  the  latter,  therefore,  formed  part  of 
the  contract.  As  by  the  terms  of  the  prospectus 
authority  was'given  to  incur  expenses,  this  gentleman, 
bv  his  application,  entered  into  a  contract  to  bear 
his  proportion  of  such  expenses.  He  is  not  now  at 
libertj  to  say  that  he  is  not  liable.  This  case  is  dis- 
tinguubable  from  Cappet'e  case,  Maudtlay't  case, 
and  Carmichaeft  case.  In  Capper' t  case  the  letter 
of  allotment  was  conditional,  that  condition  was  not 
agreed  to,  and  there  was,  therefore,  no  accepted  con- 
tract. Here  there  was  an  acceptance  by  the  receipt 
of  the  letter  of  allotment,  sent  in  pursuance  of  tiie 


Tuetday,  March  25. 
£rpar/e  Croxton,  re  The  Odmdle  Unws 

Bbewino  Company. 
Joint-Stock  Cempaniet  Winding-up  Act* — 
Gmtributory. 
T%e  tran^eror  qf  tharet  in  a  company  had  beem 
f  laced  by  the  Matter  on  the  litt  qf  eontributoriei 
in  retpecl  of  the  tharet  up  to  the  day  qf  transfer  ,■ 
but,  upon  appeal,  the  Court 
Held,  upon  the  eonttruetion  qf  the  deed  qftettle- 
meat,  that  the  trantferor  y>at  not  a  eontrtbulory. 
This  was  a  notion  on  behalf  of  Mr.  George  Cr«x> 
ton,  diat  the  decision  of  the   Master  (Richards) 
charged  with  the  winding  up  of  the  above-namea' 
company  made  on  the  13th  day  of  March  instant, 
whereby  the  name  of  the  said  George  Crozton  was 
placed  or  directed  to  remain  on  the  list  or  addenda 
to  the  list  of  propnetois  or  contributories  of  the  said 
company,  in  respect  of  twenty-five  shares  of  25/. 
each,  nntil  the  21st  day  of  October,  1842,  might  be 
reversed,  and  that  the  name  of  the  said  George 
Croxton  might  be  struck  out  of  the  list  of  proprie- 
tors or  contributories  of  the  said  company,  or  that 
the  said  decision  might  be  varied. 

The  Master  inserted  the  name  of  George  Croxton 
on  the  list  of  contributories,  class  1,  as  a  shareholder 
who  had  signed  the  deed  and  paid  on  his  shares  in 
full  in  respect  of  twenty-five  shares  of  20/.  each,  as 
liable  in  respect  of  those  shares  to  the  10th  October, 
1842 ;  and  on  the  same  day  the  Master  put  the  name 
of  Charles  Frederick  Yorka  on  the  list  of  contribu- 
tories, class  4,  as  a  transferee  of  the  same  shares  as 
liable  from  the  10th  day  of  October,  1842. 

The  company's  deed  of  settlement,  dated  the  29th 
day  of  September,  1836,  contained  provisions  for  the 
transfer  of  shares  and  the  registration  of  such  trans- 
fers, which  had  been  duly  complied  with  upon  Mr. ' 
Croxton's  transferring  the  shares  in  question  to  Mr. 
Yorke  on  the  10th  of  October,  1842.  The  deed  also 
contained  the  following  clauses : — 

"  13.  That  no  member  of  the  said  company,  his, 
her,  or  their  executors  oradministntors,  shall  in  any 
case  or  event  (as  between  himself,  herself,  and  them- 
selves, and  the  other  members  thereof)  be  answer- 
able or  liable  for  or  in  respect  of  any  debts,  odls, 
or  demands  upon  the  said  company,  after  he,  she,  or 
they  shall  have  ceased  to  be  a  member  or  members 
of,  er  to  have  a  share  or  interest  in  the  capital  stock 
of  the  said  company  in  his,  her,  or  their  own  ri^t ' 
or  rights,  or  by  representation,  save  only  and  except 
for  and  in  respect  of  any  sum  or  sums  which  he, 
she,  or  they  shall  or  may  be  liable  to  pay  by  reason 
of  any  forfeiture,  penalty,  or  misconduct  under 
tome  clause  or  provision  in  these  presents  con- 
tained." 

"  34.  That  from  and  immediately  after  any  such 
transfer  or  assignment,  as  last  aforesaid,  shall  be 
made  of  any  shue  or  shares,  the  former  or  last  pro- 
prietor thereof  shall  thenceforth  be  for  ever  acquitted 
and  discharged  of  and  from  all  covenants,  agree- 
ments, regulations,  obligations,  and  liabilities  what- 
soever, under  or  by  virtue  of  these  presents,  for  or 
in  respect  of  the  share  or  shares  which  shall  have 
been  by  him,  or  her,  or  them,  so  assigned  or  trans- 
ferred, save  only  in  respect  of  any  penalty,  forfature. 
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or  liaUUh,  tAich  sImU  bAve  Ixen 

coned  bf  mm,  her,  or  (bem«  in  regard  thereto.' 

/.  Parker  and  HitUyp  Clarke,  in  anpport  of  the 
motion,  cited  Bx  parte  Salter,  14  Jar.  966 ;  and 
Sandereon't  aae,  3  De  G.  &  Sma.  66. 

Bacon  and  Roxburgh  for  theoffidid  manacer. 

The  Vicb-Chanobllok'  laid  he  thoWhtk  and 
probably  the  Master  thoaght,  that,  independeatlr  of 
the  34Ui  clause,  there  wai  no  qnestion  at  idl  in 
the  case.  The  language  of  the  deed  was  clear,  inde- 
pendently of  that  claow.  Then  upon  the  construc- 
tion of  the  34th  clause,  if  penons  would  use  sodi 
language  as  was  used  here,  it  could  not  be  matter  of 
sorprise  that  different  minds  should  ditfer  in  their 
interpretation  of  it.  It  sg  happened  that  the  inter- 
pretation his  Honour  put  upon  it  was  not  that  which 
the  Master  had  put  upon  it.  As  his  Honour  read 
the  deed,  the  34th  clause  ought  to  be  construed  in 
accordance  with  the  13th,  and  so  as  not  to  contradict 
the  13th.  The  term  "  liability,"  in  the  34th  claow, 
he  thought,  ought  to  be  coBstroed  with  r^grenoe  to 
the  13th  clause,  and  with  refesence  to  the  words 
"penalty"  and  "forfeiture"  which  preceded  it  in 
tiie  34th  clause.  He  thought,  therefore,  this  gen- 
tleman's name  could  not  stand  on  the  list.  Ha.  did 
not  wonder  that  there  should  be  a  difference  of 
opinion  upon  words  so  azpresaed.  The  costs 
ooma  out  of  the  estate. 

Wedneedag,  March  26. 

HOBBT  V.  C0U.DI8. 

^ne*  and  Seeoveriee  Act — itarrUi  MHWMm— 
Betertioiuerg  imtereit. 
Where  a  married  teomtm  ie  enUtled  to  m  portimt  to 
t*  raited  out  of  real  eekUe  at  a  Jutwre  period, 
m  deed  eaeeuied  by  her  and  her  kuebemd  and  the 
Other  partite  entitled  to  the  eetate,  end  aeknetp- 
ledged  by  her  under  theZtfi  Wm.  4,  e.  7*,  will 
not  bar  her  intereet. 
Semble,  that  her  intereet  eotdd  not  hate  been 
barred  by  fine  before  the  ttatute. 
By  indentures  dated  nspecthrdy  the  2nd  and  3rd 
days  of  March,  1427,  certain  real  estate  in  the  parish 
of  Brfsrd,  in  the  connty  of  BewtoiJ,  and  elanwhere, 
was  settled  and  assured  to  the  use  of  Thomas  Eckley 
and  William  Hobby,  their  hdrs  and  asawna,  upon 
trust  a»  to  the  prendaaa  situate  at  Byfor^  by  nle, 
mortfaga,  demise,  lease,  or  other  disposition,  of  a 
sufficient  part  or  parts  thereof,  or  by  all  or  any  one 
or  more  of  the  said  means,  to  raise  any  sum  or 
sums  of  money,  for  the  pnpose  of  paying  the 
costs,  charges,  and  expenses,  of  aad  incident  to 
proparing  and  executing  the  said  indenture,  and 
brying  the  fine  therein  mentioned,  and  the  costs  in- 
cident to  the  execution  of  the  said  trusts,  and  next 
the  mortgage  and  interest  thenoD  thareiB  mentioned, 
and  subject  to  the  said  trusts  upon  trust  out  of  the 
rents,  issues,  and  aannal  profits  of  the  said  pieraiaes 
in  the  parish  of  Byford,  to  pa^  and  keep  down  the 
iaterest  on  the  said  mortgage,  and  the  mterest  on 
aey  mortgage  to  be  created  under  the  trusts  afore- 
said, and  subject  thereto,  to  pay  and  permit  Jane 
Hobby,  the  wife  of  Riehurd  Hobby  the  elder,  since 
deceased,  to  receive  and  t^ce  the  rents,  issues,  and 
annual  profits  of  tlM  same  premises  daring  her  na- 
tural life  for  her  separate  use,  withont  power  of  anti- 
cipation ;  and  after  her  decease,  then  by  mortgage, 
sale,  demise,  lease,  or  other  disporition  of  a  sufficient 
part  or  parts  of  die  same  hereditaments  and  pre- 
mises, or  by  aU  the  said  ways  and  means,  to  lery 
and  raise,  or  borrow,  and  take  up  at  niterest,  any 
sum  or  sums  of  money  which  the  trustees 
or  trustee  mi(^t  think  proper  for  the  purpose  of 
paying,  and  aeeordnigly  to  pay  when  and  so  soon  as 
Thomas  Bythell  Hobby  and  Kichard  Hobby  should 
both  attain  the  age  of  twenty-one  years,  or  die,  or 
one  of  them  shoi3d  attain  the  said  age  and  the  other 
of  them  die  under  that  age,  tiie  sum  of  25(U.  to  Mary 
Am  Hobby  (afterwards  Mary  Ann  Hughes),  ho- 
executors  or  administrators,  subject  to  a  gift  over  to 
Sarah  Ann  Hobby  in  case  the  said  Mary  ^n  Hughes 
should  die  under  the  age  of  twenty-one  years  with- 
out having  been  married,  and  the  sura  of  250/.  to 
the  said  Saiah  Ann  Hobby,  her  executors  or  admi- 
nistrators, subject  to  a  ^  over  to  Mary  Ann 
Hughes,  &c.,  and  in  case  there  should  thereafter  be 
any  cUldreo  of  the  said  Jane  Hobby  by  her  said 
husband,  then  also  tha  asm  of  200/.  for  such  fature 
child  or  children,  &c.  and  subject  to  the  trusta  afore- 
said, upon  trust  as  to  part  of  the  said  hereditaments 
in  the  parish  of  Byford,  for  the  said  Richard  Hobby, 
his  heirs  and  assigns,  and  as  to  the  other  parts  of 
the  said  hereditaments,  for  Thomas  Bytfaell  Hobby. 
And  by  the  said  indenture,  similar  tmsta  were  de- 
clared as  to  the  other  hereditaments,  and  the  trustees 
were  empowend  to  decrease  the  amount  of  the 
daughters'  portiensi  and  also,  at  the  request  of  Jane 
Hobby,  dnrinijr  bar  lifey  to  sell  or  convey  in  exehange 
the  said  hereditaments,  add  they  were  directed  to  lay 
out  the  money  to  arise  by  such  sale  in  the  purohaie 
of  other  lands  to  be  vested  in  the  trustees  upon  the 
trusts  to  which  the  lands  sold  were  then  subject. 
The  trustees,  on  the  1st  of  February,  1832,  sold  a 
large  portion  of  the  lands  for  3,050/.  and  after  dis- 
charging the  mortgage  debt  existing  on   the  said 


laada,  the  sua  of  1.250/.  the  Naidaa  of  tha  par- 

ohaae-money  waa  paid  by  the  tnisteea  to  Francia 
Collins,  the  attorney  of  Riohaid  Hobby,  the  elder, 
and  Jane  Hobby,  r^n  his  undertaldng  to  place 
out   the   same   on   security.    This   sum  waa  not 
invested    by   Collins,    and    by    an    order    made 
in     this     cause     on     the     28th     of    February, 
1837,    Collins    was    ordered    to    pay   into  court 
500/.  admitted  by  him  to  be  in  his  possession,  and 
tins  sum  having  been  pidd  in  by  him,  was  laid  out  in 
tiie  purchase  of  550/.  19s.  4d.  Bank  Three  per  Cent. 
Annuities.     In    February,    1840,    Collins  became 
bankrupt.    By  a  decree  made  on  the  23rd  of  Novem- 
ber, 1841,  Collins  and  the  two  trustees  were  declared 
iointlv  and  severally  liable  for  the  1,250/.  and  certnn 
inquiries  were  directed  to  be  made  by  the  Master. 
Ridiard  Hobby,  the  elder,  died  on  the   28th   of 
January,  1842,  without  having  any  child  bom  sub- 
sequently to  tiie  date  of  the  settlement.    Ridiard 
Hobby,  Thomas  BytheU  Hobbv,  Mary  Ann  Hughea, 
and  Sarah  Aim  Hobby,  tha  only  children  who  lived 
to  attain  the  aae  of  twenbr-one  years,  attained  that 
age  in  or  previously  to  1843.    Sarah  Ann  Hobby 
died  in  March,  1843,  and  her  mother,  Jane  Hobby, 
took  out  letters  of  administration  of  her  estate.  The 
remainder  of  the  hereditaments  were  sold  in  January 
I84&,  and  the  proceeds  were  divided  between  Jane 
Hobby   aad   her  children   in   certain  agiead  pro- 
portions.     On   tha    I4tii   of  June,    1845,    Mary 
Ann  Hughes  was  married  to  Edwin  Hoghea.    Then 
being  no  probability  of  obtaining  any  forther  son 
from  CoUins's  estate,  or  tnm  eitMr  of  the  tnistaes, 
one  of  whom  had  taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  Jane  Hobby,  Richaad  Hobby,  Thomas 
Bythell  Hobby,  Edwin  Hughes,  and  Mai^  Ann  his 
wife,  by  an  indenture  dated  tha  I2th  day  of  Febru- 
ary,  1851,  and  duly  acknowledged  by  Mary  Am 
Hughes,  in  pramanoe  of  the  Act  lor  the  abolition  of 
fines  and  raooveries,  &c.  respectively  assigned,  rs- 
leased,  and  disposed  of  the  sum  of  728/.  lis.  lid. 
Bank  Three  per  Cart.  Annuities  (to  which  sum  the 
550/.  19s.  4d.  had  by  subsequent  investments  been 
increased),  and  95/.  9s.  6d.  cash  to  Robert  Higgins 
and  John  Fbilpotts,  upon  tmst,  after  pajrment  of 
costs,  to  divide  the  same  in  certain,  proportions.    A 
petition  waa  now  presented  by  Jane  Hobby,  the 
tenant  for  life,  Richard  Hobby,  Thomas  BytheU 
Hobby,  Edwin  Hughes,  and  Msry  Ann  his  wife, 
RobcD^  Higpns  uu  John  Fhilpotts,  praying  that 
after  taxation  and  payment  of  costs,  tlis  resune  of 
tha  sum  of  728/.  lis.  Ud.  stock  might  be  paid  to  R. 
Higgins  and  J.  Fhilpotts,  as  such  trustees,  and  that 
all  nuther   proceedings   in   the   causes  might  be 
stayed. 

Winttanley,  in  support  of  the  petiiion,  said  that 
Mrs.  Hughea  coidd  dispose  of  her  revsrsionarT 
interest  in  this  sum,  it  being  subject  to  be  laid  out 
in  land.  He  cited  Goodrich  v.  Shadbolt,  Free,  in 
Ch.  333;  May  v.  Roper,  4  Sim.  360;  Forbee  v. 
Adame,  9  Sim.  468 ;  and  the  Fmes  and  Recoveries 
Act  (3  &  4  Wm.  4,  c.  74),  ss.  1  and  77. 

The  Vick-Chancbllor  said  that  it  might  be 
assumed  that  tha  statute  did  not  narrow  the  right  j 
that  is,  that  a  married  woman  might  bar  or  convey 
in  aU  cases  in  which  she  could  bar  or  convey  by  fine 
before  the  statute. 

Winetanley  contended  that  by  a  fine  a  married 
woman  could  bar  a  reversionary  interest  in  land,  but 
if  not,  the  statute  of  3  &  4  Wm.  4,  c.  74,  bad  ex- 
tended the  power,  for,  by  the  77th  section,  she  was 
enabled  to  dispose  of  any  estate  in  any  lands,  or  any 
moneys  subject  to  be  invested  in  the  pnrchsse  of 
lands.  He  referred  also  to  the  8  &  9  Vict,  a  106, 
ss.  6  and  7, 

The  Vicb-Cbancillou  said,  that  ss  he  under- 
stood it,  this  was  a  sum  charged  on  land,  in  which 
the  wife  had  a  reversionary  interest,  and  he  con- 
sidered that  she  was  unable  to  deal  with  it.  He 
must  tlierefore  refiise  tlie  prayer  of  the  petition, 
His  Hononr  added  that  the  point  was  not  new  to 
him ;  he  bad  often  considered  it,  and  was  cleariy  of 
that  opinion.  _____ 

▼.  o.  utttB  'OBAarwoskTK'B  cmniT. 

Beported  by  W.  H.  Bainm,  Kmj.  of  Liaoola's-iaaL, 
Barristcr.st-Law. 

Jan.  31,  Feb.  23, 25,  27.  oiuf  March  22. 

SoDTH  Stapfokbshibk  Railway  Compant 

V.  Hall. 

Irgurioutly  affected— Landt  Claueee  OoneoUdation 
Act,  ISa— Injunction. 

A  railway  company,  qfter  their  vorkt  had  been 
completed,  reeeiced  a  notice  from  ownen  in  fee  qf 
land  in  the  neighbourhood  y  the  railway,  that  by 
the  execution  of  the  workt,  certain  landt  were 
damaged  and  injurUmtly  tweeted,  and  demanded 
compeneation  to  the  amount  of  550/.  and  that  un- 
hit  luch  eum  wot  paid  by  the  company  within 
twenty-one  dme  {according  to  the  ttrme  of  the 
6Sth  teetion  qflhe  Lande  Claueee  Cantolidation 
Act),  the  company  were  required  to  eummon  a 
jury  to  ateeee  the  amount  of  compeneation.  The 
company  immediately  fled  their  bill  for  an  in- 
jemtlion  to  rtitrain  the  lartdownere  from  further 


proeeedinge  under  their  notice— denyieeff  that  ameh 
lande  were  injuriouely  affected.  An  ex  parte  m- 
junetion  had  been  granted.  On  motion  to  die. 
eohe  the  timmeMea,  it  teat 
Held,  that  whether  the  landowner  woe  or  eeaa  net 
entitled  to  compeneation  woe  a  purely  If  gat  jfoea- 
tion,  and  that  there  eeae  nothing  in  tha  matte  of 
the  landownere  to  preclude  them  froem  jrieims 
•tubiM*  iifmre  a  jury  qf  their  right  to  aotpwi 

flON. 

This  was  a  motion  to  dissolve  an  ex  parte  injunc- 
tion which  had  been  obtained  by  the  railway  cob- 
puiy  to  restrain  tiie  defendants.  Hall,  Bobinsm, 
and  Knight,  fipom  taking  any  proceedings  . 
the  company  under  a  notice  hereafter  nventioasi 

The  bill  waa  filed  by  the  railway  company,  uUi  . 
after  setting  forth  the  principal  parts  of   tl^  Aen  t( 
Parliament  under  which  the  railway  ocMtnpaoy  « 
constituted  and  regulated,  stated  that,  by  the  fib 
section  of  the  Lands  Clauses  ConsoIidatioB  Act  it 
waa  enacted  "that  if  any  party  shall  be  entittodtoiy 
compensation  in  respect  of  any  lands  or  any  aitaat 
therein,  which  shall  nave  been  taken  for  or  ii^jnfioaAr 
tSeOiei  by  the  execution  of  the  worka,  and  far 
whidi  the  promoters  of  the  undertakm^  diall  oat 
have  made  satisfaction  under  the  piovisionB  ot  ttr 
Act  now  stating,  or  the  special  Act,  or  any  Act  is- 
coiporated  therewith,    and    if    the    compenaataoa 
claimed  in  such  case  shall  exceed  tho  stun  of  241 
such  party  mar  have  the  same  settled  either  byaiii)- 
tration  or  by  the  verdict  of  a  jury,  as  he  shall  tkist 
fit;  and  if  the  party  entitled,  as  aforesaid,  dean  ts 
have  such  compensation  settlied  by  a  jury,  it  sUI  b 
lawfol  for  him  to  give  notice  in  writuiK  of  sock  tt 
derire  to  the  promoters  of  the  undertudng,  statiif 
sudi  particulars  as  aforesaid,  and  unleaa  die  praao- 
ters  of  the  undertaking  be  willing  to  paj  the  anna* 
of  compensation  so  dumad,  and  entv  into  awiiBa 
agreement   for  tiiat  purpose,    they    shall  siAb 
twei^-ana  days  after  the  receipt  of  sodi  nc(i« 
issue  their  warrant  to  the  sheriff,  to  sanunoa  a  pt^ 
for  settling  same  in  manner  in  the  now  statiKiii 
provided,  and  in  default  thereof  tlley  diall  be  Wt 
to  pay  to  the  party  so  entitled  as  a^ataai,  tb 
amount  of  the  compensation  so  claimed,  sad  Ike 
same  may  be  recovered  by  him,  with  cotix,  bysefia 
in  any  of  tiie  superior  courts."     That  thy  pn- 
ceeded    to    make     aad    constmct     tha   tAtt 
andworksasby  said  Acts  authorised  tobensdcvM 
constructed  aocording  to  same  Acts  o€  ttdmaett 
and  pursuant  to  theiwovisions  in  that  beMflhwh 
contained.  ThatbytbeplansandsectiaaiodtveBM 
by  plaintiilii,  as  steited  in  said  first  Act  o^^^ 
ment,  it  appeared  that  the  railwvy  tiier^  uiats- 
ised  to  be  made  and  constructed  was  intaM  A 
cross  a  certain  road  or  way  leading  from  Ha  <ilhp 
of  Streetbay,  situate  in  the  parishes  of  St.  Vsiaa, 
tichfield,  and  Whittington,  or  one  of  them,  in  the 
county  of  Stafford,  to   a  certain  farm-hmie  at 
lands  called  Hill  Cottage  Farm,  situate  in  said  sew- 
ral  parishes  of  St.  Michael,  Lichfield,  and  Whi^Bf- 
ton,  respectively  in  said  county,  on  a  level  and  aeMt! 
at  right  angles.      That  plaintiffs    had  nude  oil 
railway  across  such  road  or  way  pursuant  to  oii 
Act  and  within  the  limits  of  deviation  diewn  by  to 
deposited  plan  therein  referred  to,  and  that  » 
railway  as  actually  made  and  constmeted  by  ^>>>>- 
tiffs  aqd  its  situation  with  reference  to  said  tw  at 
way  and  said  village,  and  said  farm-house  and  lands, 
called  Hill  Cottage  Farm  respectively,  was  shwo 
upon  the  plan  to  the  bill  annexed,  and  paitiaiinT 
described.    That  defendants.  Hall,  Robinson,  ui 
Knight,  therein  particularly  described,  were  inteieiMl 
in,  and  they  allege  that  they  are  the  ownen  in  &< 
according  to  the  custom  of  the  manor  of  LoncdM, 
in  the  county  of  Stafford  aforesaid,  of  said  win- 
house  and  hinds,  called  Hill  Cottage  Farm  with  thek 
appurtenances  aforesaid.     That  the  distance  froa 
s<dd  Hill  Cottage  Farm-bouse  to  the  boundszy  Bv 
on  the  south  side  of  said  railway  as  constnutt^ 
at  the  nearest  point  was  about  710  feet,'  and  thatw 
part   of  said   farm-house  and  lands,    called  SO 
Cottage  Farm,  or  of  the  appurtenances  theretb  be- 
longing, hath  been  ixSaem  or  used,  or  waa  requiiedfv 
the  purpose  of  the  said  railway  and  works  by  mm 
first-mentioned  Act,  or  by  either  of  the   otbor  01 
plaintiffs'  Aots  of  Parliament,  authorised  to  be  oa- 
stmcted,  or  for  the  execution  of  such  works,  or,  n 
fact,  and  that  no  part  ofeuchfarm-houee  and  /«* 
Jtad  been  or  wat  injuriouely  affected  by  the  eo»- 
etruction  of  the  laid  railway  and  worke,  orbylki 
execution  qf  the  laid  workt,  aceordinifto  the  tret 
intent   and   meaning    of  taid  Railway!  Cbaaa 
Coniolidation  Act,  1845,  and  the  Lande  Cbaua 
Coniolidtttion  Act,  1845.  or  either  of  them ;  and  esia 
Hall,  Robinson,  and  Knight  were  not,  nor  was  <"■ 
was  any  or  either  of  them  entitled  to  any  eomp<a*<- 
tlon  in  respect  of  said  fbrm-house  and  lands  calin 
Hill  Cottage  Farm,  or  of  their  or  his  interest  therein. 
But  nevertheless  said  Hall,  Robinson,  and  Kni^t, 
on  12th  December,  1850,  served  or  caused  to  be 
served  on  plaintiffs  a  notice  in  writing  dated  tix 
2nd  of  same  month,  which  notice  was  in  the  follov- 
ing  words:— "To  the  South  Staffordshire  Hail*^ 
Company. — ^Whereas,  in  exercise  of  the  powers  coo- 
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talned  in  the  Acts  of  FirrHsment  relating  to  the 
South  StaSiordshire  Railwa;  Company,  yon,  the  said 
company,  have  by  execution  of  the  works  of  and 
belonging  to  the  said  railway  damaged  and  injn- 
riooaly  affected  certain  lands  called  Hill  Cottase 
Panni  sitnate  in  the  parishes  of  Whittington  and  at. 
Slichael,  both  in  the  connty  of  Stafibra.  Now  we, 
the  nndeTsigned  John  Hall,  'William  Robinson,  and 
Joseph  Kmght,  being  the  owners  in  fee,  according 
to  the  custom  of  the  manor  of  London,  in  tiie 
connty  of  Staiibrd,  of  the  said  lands  (which  are  copy- 
hold') ,  do  hereby,  in  imrsiiance  of  the  ststntes  in  that 
case  made  and  proriaed,  give  yon  notice  that  we  re- 
qmre  yon  to  pay  ns  compensation  in  respect  of  the 
Bsdd  lands,  -which  yon  have  damaged  and  uynrionsly 
affected  as  aforesaid,  and  in  respect  of  our  interest 
therein,  and  that  the  araonnt  or  our  claim  for  com- 
pensation, by  reason  of  the  premises,  is  550/.  And, 
further,  take  notice,  tliat  muesa  yon,  the  said  com- 
pany, are  willing  to  pay  to  ns  the  amoimt  of  the 
compensation  so  claimed,  and  shall  enter  into  a 
written  agreement  for  that  prarpose  within  twenty- 
one  days  after  the  receipt  by  yon  of  this  notice,  then 
it  is  oar  desire  that  the  amount  of  the  compensation 
to  be  paid  to  ns  b^  yon,  by  reason  of  your  haying 
damaged  and  injnrionsly  anlMsted  the  said  lands  as 
afbreaaid,  shall  be  settled  by  a  special  jury,  according 
to  the  provisions  contained  in  the  Act  or  Acts  of 
Au^ument  in  that  case  made  and  prorided;  and  if 
yon,  the  said  company,  fldl  to  pay  the  said  sum 
of  55W.  or  to  enter  into  sura  agreement  as 
aforesud,  then  and  in  ;tlwt  caae  we  do  heroby 
request  and  require  ^on,  within  twenty-one  days 
after  the  receipt  of  this  notiee,  to  issae  yonr  war- 
rant to  the  snerifF  of  Staffordshire,  or  otiter  proper 
officer,  to  snmmon  a  special  jury  for  settling  the 
amonnt  of  the  said  compensation  as  is  in  the  said 
Act  or  Acts  directed  and  provided.  'Witness  onr 
hands, "  Ac.  That  said  nsu»'waa  accompanied  by 
a  letter,  dated  12th  Deoembar,  18S&,  and  written  and 

S'  ^ed'  by   George  Birch,  jnn.  the  solicitor  of  said 
ril,  Robinson,  and  Knight,  and  addressed  to  the 
secretsiy  of  the  South  Staffbrdshir^  Railway  Com- 
pany   as    follows :  —  "  Lichfield,   IZth  December, 
1B50.     Bii^— Booth's  trustees  and  the  Sooth  Staflbrd- 
shire  Railway  Company^— Serewith  you'  will  reeeiiw 
notice  of  the  amonnt  ormy  dieBti^  olaim  for  d>mag» 
sustained  by  the  South  Staflbnlshire  ^Mlway  Com- 
psBy  havfaig  crossed  the  only  approach  to  their  ihrm 
on  the  level.     This  claim  is  made  witiiont  prqudice 
to  and  independently  of  my  i^ibnts'  right  to  have  the 
crossing  made  as  convement  as  a  level  crossing  is 
capable  of  being  made.    Tie  cirief  objeetions  to  the 
croeang  in  its  present  state  are,  that  the  cottage 
where  the  gatekeeper  rcsidea-is  too  far  distant  ftom 
the  gate,  sih]  commands  a  very  indifferent  view  of 
the  lln*  and  the  approach  of  the  trains,  and  that  wiUi 
the  present  gates,  which,  when  opened,  do  not  ex- 
tend aeross  the  line,  the  driving  oiP  cattle  and  other 
stock  to  or  from  the  tarm  is  attended  with  gmt  risk 
both  to  the  occnpier  and  the  railway  company.  Your 
obedient  servant  (signed),  Geone  Bircn,  jun.    To 
the  Secretary  of  the  Saatk  Stanbrdshire  Railway 
Company." 

Hie  bill  then  u;  pi  mil}  charged  that  no  damage 
orinjnry  whatever  had  bieen  done  by  the  construc- 
tion of  the  railway  and  worics  to  defimdants'  said 
lands  or  right  or  easement  appurtenant  thereto — 
and  that  a  jury  nmmumed  or  qfbraaid  wonld  tumt 
tto  power  or  aulhority  to  determine  or  entertain 
the  preliminary  qnettton,  whether  taid-  dtfendantf 
were  or  were  not  entitled  to  any  cempenmtian  in 
ra^eel  of  the  premieet.  The  bill  then  prayed  for 
an  mjunction  to  restrain  the  dcftodants  fh)m  rarther 
proceedings  under  the  notice,  or  from  taking  any 
proceedings  under  the  Lands  CUnses  Consolidation 
Acttbr  settling  the  amomit  of  compensation.  Affi- 
davits had  been  filed  in  support  of  these  statements 
in  the  bill  upon  which  the  eT  parte  iivjunction  had 
been  obtained.  Affidavits  had  also  been  filed  on  the 
^Jtof  the  defendants,  which  raised  the  issue  as  to 
WMttier  damage  or  injury  to  the  defendants'  Und 
had  been  done,  and  as  to  the  amount  of  compen- 

</«.  Par*«r  and  Willeoch,  in  support  of  the 
Jjonon  to  dissolve  the  injunction,  contended  that 
they  was  a  remedy  at  law.  If  the  defendants  had 
teeelved  no  damage,  tile  jnrv  mi^t  find  that  tiiere 
WMno  damage.  Ttiat  tiie  question  onglit  by  some 
jneaaa  to  be  put  in  a  course  of  adjudication  Wore  a 
ponnaon  Law  tribunal,  and  that  tiie  order  for  the  in- 
^mction  ought  to  have  been  accompanied  by  some 
JoectiOB  to  that  eflfecti  That  here  there  was  a 
vommon  Law  right,  and  a  Court  of  Equity  had  no 
power  to  takeaway  a  legal  right,  and  Uiat  the  com- 
•non  h)junction  to  stay  any  execution  on  the  judg- 
ment would  have  answ^ed  all  the  purposes  of 
justice.  ^    ^ 

■Bf<*W/and  Speed,  in  support  of  the  injunction, 
^Btendedthi^tlie  principle  on  which  equity  inter- 
'■J'  to  restrain  parties  from  improperly  exercising 
*  "^montLaw  right  was  clearly  laid  down  in  BlaJte- 
""•Jfv.  Olamorgan»h(re  Canal  Company,  I  My.  & 
*•  154,  and  that  the  Lord  Chancellor  Cottanham 
"M  oeeided  Sntithft  case  on  that  principle.    They 


observed  that  here  tiie  railway  had  been  long  com- 
pleted, and  that  no  application  had  been  made  by 
the  defendants  for  compensation  during  the  progress 
of  the  works.  That  they  had  stood  by  and  not  com- 
plained of  the  company  till  the  railway  was  com- 
Jileted,  and  that  thereby  they  had  been  guilty  of 
ttchet.  That  the  defendants  had  not  attempted  to 
shew  that  the  company  had  done  anything  that  was 
wrong  or  beyond  the  powers  given  them  by  their  Act 
of  Parliament.  That  this  case  was  identical  with 
Smiih'i  case,  and  was  distinguishable  from  Galtk^a 
caae,  in  which  the  present  Lord  Chancellor  had 
given  a  contrary  decision,  as  that  was  a  case  where 
the  works  were  in  progress,  and  not  like  these, 
which  had  been  completed. 

Parker,  in  reply,  said  that  the  Railway  Acts 
mnst  be  construed  strictly  against  companies,  and 
liberally  in  favour  of  an  inaividnal.  That  the  sheriff 
was  the  party  intrusted  by  the  Legislature  to  deter- 
mine the  question  at  law  as  to  compensation  or  not. 
'The  cases  cit»l  and  commented  upon  at  great 
length  were  Cowling  v.  Great  Northern  RaUway 
Company,  14  Jnr.  128;  Reg.  v.  The  Baitem  Coun- 
ties Railway  Company,  2  Q.B.  Rep.  347 :  Reg.  v. 
Lancatler  Railway  Company,  6  Q.B.  Rep.  159; 
Cougil  V.  London  'and  Blaeiwall  RaUway  .Com- 
pany, 5  Mann.  &  Gr.  219 ;  Smith  v.  London  and 
North-Wetlem  Railway  Company,  1  Hall  &  Tw. 
364;  S.  C.  1  Macn.  &  G.  216;  Harmon  v.  Jonet, 
lCr.&Ph.299;  East  and  Wett  India  Dock  Company 
V.  Oattke,  MS.  judgment  befbre  Lord  Truro ;  Pimm 
V.  Uniboa,  2  Hi.  653;  Thickneaer.  Lancatler  Hail- 
way  Company,  4  Mees.  &  W.  472,  492  xHutton  v. 
South-Wettem  Railway  Company,  7  Hare,  279; 
East  and  Weet  India  Dock  Company  v.  Patterson, 
14  Law  T.  ,369 ;  and  the  several  clauses  of  the  loads 
Clauses  Consolidation  Act. 

JITDGMERT. 
Saturday,  Starch  22.— The  'Vice-Chancellob, 
»fter  stating  the  general  facts  of  the  caae  and  the 
nature  of  the  motion,  said, — The  plaintiffs  contended 
that  the  defendants'  property  was  not  injuriously 
affected  within  the  meaning  of  the  68th  sectiuii  of 
the  Lands  Clauses  Consolidation  Act.  The  injunc- 
tion had  been  granted  on  the  authority  of  the  deci- 
sion of  Lord  Cotteaham  in  the  case  of  TAeLoniInn  and 
North-IVettem Railway  Company  v.  Smith.  Tliat 
wasa  decision  of  the  late  Ixwd  Chancellor  on  appc:)!, 
and  upon  the  application  being  inadc  in  tliiii  case,  he 
(the  'Vice-Chsncellor)  had  acted  upon  it  without 
very  attentivdy  considering  whether,  if  the  question 
had  been  originally  before  him,  he  should  have  coma 
to  the  same  conclusion.  In  the  old  state  of 
the  bw  before  the  statute  in  question,  a  party 
claiming  compensation  for  iijjaries  or  damage 
to  his  property  from  the  ezendse  of  the  powers 
given  by  Parliament  in  such  cases,  applied  fbr 
a  mandamus  to  compel  the  company  to  take  steps 
to  summon,  a  jury,  and  upon  that  application  the 
right  of  the  party  to  compensation  under  the  Act 
was  judicially  determined,  and  the  mandamus  was 
issued  or  refused  according  to  the  circumstances. 
Under  the  Lands  Clauses  Consolidation  Act,  the 
Older  of  proceeding  was  changed.  A  person  clum- 
ing  paymient  or  compensation  might  fix  hia  own 
amount,  and  the  company  must,  in  twenty-one  days, 
either  pay  the  amount  so  fixed,  or  summon  a  jury 
to  assess  the  true  amount.  If  the  company  sum- 
moned the  jury,  and  the  amount  was  assessed,  they 
might  leave  the  person  to  bring  his  action  for  that 
amonnt,  when  the  question  of  his  right  to  any  com- 
pensation might  be  tried,  or  if  they  £clined  to  sum- 
'mon  a  jury  he  might  brin^  his  action  for  the  amount, 
according  to  his  own  estimate,  and  then  the  right 
'was  tried  at'onoe.  There  is  no  mistaking  the  grounds 
upon  whidi  Lord  Cotienham  proceeded  in  Smith's 
case.  Alterinantioning  the  supposed  InconTcnience 
which  might  result  in  the  old  state  of  the  law.  Lord 
Cottenham  proceeded  thus:-r"So  stood  the  law. 
llien  comes  an  Act  of  Parliament,  which,  for  the 
purpose  of  correcting  that  supposed  evil,  creates  a 
much  greater  one,  by  depriving  the  company  of  the 
means  of  ascertaining  the  question  of  right  befoie 
they  go  to  the  sheritTs  jury  to  assess  the  amonnt  of 
compensation.  That  circumstaace  algna,  if  it  were 
not  within  the  genatal  jurisdiction  of  the  Court, 
would  be  quite  sufficient  to  justify  the  interposition 
of  this  Court,  because  it  would  notbejftst  to.  permit 
a  party  to  be  involred  in  that  sort  of  htigation  with- 
out first  ascertaining  whether  the  right  claimed 
existed  as  between  the  party  and  the  compaoy  ugajnsl-. 
whom  the  claim  is  made."  Now,  with  the  most 
profound  respect  for  ev^rvthinit  that  fell  from  that' 
most  eminent  judge,  be  (the  'Vice-Chancellor)  could 
not  agree  in  that  reasoning.  The  change  in  the  state 
of  the  law  might  be  unwise,  but  it  was  the  Act  of 
the  Legislature.  The  Legislature  painted  out  the 
steps  which  should  be  taken,  and  what  right 
had  this  Court  to  say  that  the  party  should 
not 


in  such  a  case.    In  this  view  he  was  emboldened  by 
the  late  caae  of  East  and  West  India  RaUway  Cbn^ 
pony  V.  Gattke,  before  the  present  Lord  Chancellor, 
who  had  discharged  an  injunction  gnmted  by  'Vice- 
Chancellor  Wigram,  on  the  authority  of  the  case, 
before  Lord  Cottenham.    He  admitted  the  force  of 
the  reasoning  in  Gattk^i  case ;  and  the  only  thing 
he  could  venture  to  dissent  from  was  the  existence 
in  principle  of  the  distinction  which   the  present 
Lord  Chancellor  had  drawn  in  his  judgment  between 
that  case  and  Smith's  caae.    I  think  there  is  no 
distinction  in  the  circumstances  whether  what  has 
been  done  by  a  railway  company  is  a  public  wrong 
or  a  private  injury.     However,  whether  there  was 
any  such  distinction  or  not,  there  was  nothing  in  the 
case  now  before  him  to  exclude  the  authority   (rf 
Gattke' s  caae.    In  that  case  the  defendant  made  a 
claim  against  the  company  for  the  sum  of  4802.  as 
compensation  due  to  aim  for  damage  and  injury 
alleged  to  have  been  sustained  in  consequence  of  the 
dust  and  dirt  occasioned  by  the  company  having 
damaged  his  goods,  and  by  reason  of  his  custumen 
lukring  been  compielled,  by  the  obstructions  occa- 
sioned by  the  company's  works,  to  quit  the  aide  of 
the  road  on  which  the  defendant's  shop  was  situated 
and  to  pass  on  the  opposite  side,  by  reason  wfaareoC 
he  alleged,  that  dunng  several  weeks  he  had  sus- 
taineil   great   loss   in   his   trade,   and    had  been 
injuriously  affected  and  iqjured  by  the   company 
having    stopped   up    a    lane   or    passage,    ailong 
which    he    was    entitied     to    a    right    of    way, 
to  an  entrance  at  the  back  of  his  premiass.    Ihe 
present  Lord  Chancellor,  in  his  judgment,  says—"  If 
the  Legislature  has  made  it  the  du^  of  the  oompaay 
to  issue  the  precept  to  compel  payment  of  the  com- 
pensation in  tiie  event  of  the  plaintiff  being  foniid 
entitied  to  the  performance  of  that  duty,  that  cannot 
operate  as  an  admission  on  the  part  of  the  company,    . 
who  have  no  discretion  after  the  compensation  jury 
shall  have  decided  that  he  has  sustained  dama^  far 
which  he  is  entitied  to  be  compensated,  the  nlsimant 
is  to  enforce  payment  by  a  formal  proceeding  for  that 
purpose,— which  used  to  be  by  a  mandamus ;  and  if 
the  jury  had  no  jurisdiction  to  decide  upon  the  right, 
it  followed  that  that  question  of  the  right  might  be 
raised  upon  the  return  to  the  mandamus.    But  since 
the'decuion  of  Cougil  v.  Tlu  London  and  Blackwall 
Railway  Company,  5  Mann,  and  6.  219^  and  WU- 
liams  V.  Jones,  13  Mees.  and  W.  628,  it  seems  the 
remedy  of  the  daimant  is  by  action  upon  tiie  judg- 
ment,'  and  he  dissolved  the  injunction  granted  by 
'Vice-Chancellor  'Wipom  in  that  case.    I  think  tiija 
decision  completely  m  point,  and  I  must  dissolve  the 
injunction  wnich  I  granted  upon  the  authority  of 
SmiUfs  case  in  the  present  one. 

Injunction  dissolved,  but  vitAout  eoslt. 


®omnioii  ftalD  €taurt». 


oeosx  or  qtrawara  saorox. 

Bsported  by  Asxx  Birrusiox  and  Paui,  f  iawstt, . 
Baqn.  Barri>t«n-a(-Ira«. 

Jan.  31  and  Feb.  22. 
RCMBKI.OW  r.  'Whau.ky. 
Costs— Payment  into  Court— Rule  T.  T.  1  Viet. 
In  an  action  of  debt  for  work  and  labour,  the  de- 
fendant pleaded  except  as  to  10/.  nunquam  inde- 
Ditatns ;  aa  to  the  excepted  10/.  payment  qf  101,  U. 
into  court!  with  a  further  plea  of  payment  as  to 
another  and  different  \0l.  parcel.  See.   The  plain- 
ts took  out  the  10/.  paid  into  court,  in  satisfac- 
tion <^the  causes  inaction  to  which  it  was  pleaded, 
and  joined  issue  e»  the  two  other  pleas..    Tie  de- 
fendant failed  upon  the  plea  of  the  general  issue, 
but  succeeded  upon  Iks  plea  <jf  payment,  md 
became  entitled  to  the  general  costs  qfthe  cause  .- 
Held,  that  the  plaintiff  was  entitled  to  all  his  costt 
as  to  such  causes  y  action  in  respect  qf  which 
the  money  was  paid  into  court,  up  to  the  time  t^ 
the  replication  to  the  plea  of  payment  into  court, 
including  the  costs  qfsuch  replication. 
This  was  a  role  obtained  by  the  plaintiff,  caUng-' 
upon  the  defendant  to  shew  cause  why  the  Master 
should  not  review  his  taxation  of  the  costs  herein. 
The  action  was  in  debt  upon  a  surgeon's  bill,  with 
one  count  only  for  work  and  labour  done,  and  goods 
sold  and  delivered.    The  defendant  pleaded,  I.  (ex- 
cept as  to  10/.  parcel,  &c.)  utmguam  indebitatus; 
^.^As  to  10/,  (other  and  different  parcel,  &c.  from 
tliat  before  excepted),  payment ;  and,  3.  As  to  the 
si^cepied  10/.  payment  into  court  of  10/.  Is.  in  satis- 
Csc^ibn  ',o{  all  causes  of  action  in  respect  of  the  said 
Simv'qf  IQI.  and  all  damages  sustained  by  its  non- 
payment. ,  The  plaintiff  took  issue  on  the  first  plea, 
traversed  the  payment  alleged  in  the  second  plea, 
upon  which'  traverse  the  defendant  joined  issue,  and. 


„    ._, ,._.       as  to  the  tHM  plea,  the  plaintiff  replied  that  he 

assert  the  legal  right  which   the   Act   gave   accepted  and  t^k  out  of  court  the  money  so  paid  in. 


him.  [The  'Vice-Ciianoellor  then  read  at  leagtlTthe  I  in  satisfiiction  df^e  causes  of  action  in  tiie  plea  men- 
68th  section.]  The  case  had  been  likened  tolthe  relief  tioned,  and  praVe^  judgment  for  his  costs  aud^chaiges 
given  by  this  Court  against  penalties ;  but  the  cases   in  that  behalf.     ' ,  ^ 

were  not  analogous.  It  was  rather  making  than  ad-  At  the  trial  the  matter  was  referred  to  an  arbi- 
ministering  the  law  to  restrain  the  legal  proceeding   trator,  who  found  fdY  the  plaintiff  as  to  the  first 
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ianie,  tiz.  tiat  the  defendant  was  indebted  to  a  larger 


amount  than  lOi.  that  is  to  say,  to  the  amount  of 
201.  and  al  to  the  second  issue  be  found  for  the  de- 
fendant. The  Master  taxed  the  defendant  all  his 
costs  of  the  action  except  those  incnrred  in  respect 
of  the  first  issue,  and  he  taxed  the  plaintiff  his  coirts 
upon  the  first  issue  only.  The  plaintiff  claimed  to 
have  also  the  costs  of  the  cause  up  to  the  time  of 
the  payment  of  the  money  into  court ;  but  this  claim 
the  Master  disallowed,  ana  thereupon  the  present  rule 
was  obtained. 

G.  R.  Clarkt  shewed  cause. 
Prtntiee  in  support  of  the  rule. 
The  matter  is  so  fiilly  discussed  in  the  judgment 
of  the  Court  that  it  is  unnecessary  to  set  out  the 
aiKuments.  The  Rule  T.  T.  1  Vict. ;  Harrimn  v. 
Watt,  4  D.  &  L.  519;  mi  AT  Lam  ^.  PhUtipt,  7 
C.B.  817,  were  referred  to.  Cur.  adv.  vult. 

JUDGMB2JT. 
Satvrday,  Feb.  22.— Pattesos,  J.  deliTercd  the 
judgment  of  the  Court.— This  was  an  action  for  work 
and  labour  done,  &c.    The  defendant  pleaded,  as  to 
all  but  lOZ.  never  indebted ;  secondly,  as  to  another 
and  different  sum  of  10^  payment;  thirdly,  as  to 
the  10/.  excepted  in  the  first  plea,   payment  into 
court  of  10/.  Is.  and  that  be  never  was  indebted  to 
the  plaintiff  in  more  than  10/.  in  respect  of  the  said 
sum  of  10/.  and  that  the  plaintiff  had  not  sustained 
greater  damages  than  Is.    In  respect  of  the  non- 
payment  of  that  10/.  the  plaintiff  replied,  joining 
issue  on  the  plea  of  never  indebted,  and  traversing 
the  plea  of  payment ;  and  as  to  the  plea  of  payment 
into  court,  accepted  the  sum  paid  in,  and  prayed 
judgment  for  the  costs  in  that  respect    At  the  trial 
a  verdict  was  found  for  the  plaintiff  on  the  plea  of 
never  indebted  to  the  extent  of  10/.  beyond  the  sum 
paid  into  court,  and  for  the  defendant  on  the  plea  of 
payment.    The  Master,  on  taxation,  has  allowed  the 
•  oefendaot  all  the  costs  of  the  mit,  deducting  only 
the  plaintiff's  costs  as  to  the  issue   on  the  plea  of 
never  indebted.    In  so  doing  he  has  followed  the 
last  decision  in  this  Court,  though  there  have  been 
one  or  two  former  decisions  the  other  way.    A  rule 
niti  was  obtained  for  reviewing  this  taxation  by 
disallowing  the  defendant    all    his    costs    anterior 
to  the  plea  of  payment  of  money  into  court,  so 
far  as  relate   to    the  causes  of  action   to  which 
the  plea  was  pleaded,  and  allowing  the  plaintiff  all 
Jiis  costs  as  to  such  causes  of  action  up  to  that  time, 
.riodnding  the  costs  of  the  replication  to  tlie  plea  of 
■-IWfinent  into  court.    The  question  turns  on  tlierule 
.    of 'Trinity  Term,  1  Vict,  which  is  this:  "The  plain- 
tiff, .after  the  delivery  of  a  plea  of  payment  into 
cpiut,  shall  be  at  liberty  to  reply  to  the  same  by 
aceepfinc  the  sum  so  paid  into  court  in  fall  salisfac- 
-  tion,.aii9.discharge  of  the  cause  of  action  in  retpect 
<^  nhieh  U  bai  been  paid  in,  and  be  shall  b«  at 
Uberty  in  that  case  to  tax  bis  costs  of  suit,  and  in 
case  of  .nonpayment  thereof  within  forty-eight  hours, 
to  ngnjadgmcDt  for  the  costs  of  suit  so  taxed,  orttie 
plaintiff  noij  reply  that  he  has  sustained  damages,  or 
that  the  defendant  was  and  is  indebted  to  him  to  a 
greater  amount  than  the  said  sum ;  and  in  the  event 
of  an  issue  thereon  being  found  for  the  defendant, 
ibe  defendant  shall  be  entitled  to  judgment  and  his 
costs  of  suit."     By  the  language  of  this  rule,  it  is 
plain  that  it  contemplates  payment  into  court  either 
m  respect  of  the  whole  causes  of  action,  or  in  respect 
of  the  amount  directed  by  the  Conrt ;  and  in  either 
case  it  gives  the  plaintiff  his  costs  of  suit,  if  he  accept 
tiie  money  so  paid  into  court  in  discharge.    It  is 
equally  clear,  it  gives  the  defendant  his  costs  of  suit 
only  where  the  plaintiff  replies  damages,  or  a  debt  to 
•  greater  amount,  and  there  is  an  issue  thereon,  that 
la  on  such  allegation  of  a  greater  amount  of  debt. 
In  tlie  present  case|there  is  no  such  issue;  therefore  it 
Is  not  within  the  words  of  the  latter  part  of  the  rule ; 
but  it  is  within  the  words  of  the  earlier  part  of  the 
rule,  because  the  plaintiff  has  accepted  the  money  in 
'    discharge  of  the  cause  of  action  in  respect  of  which 
it  was  paid  into  conrt.  To  such  a  plea  as  the  present 
the  pluntiff  could  not  reply  a  greater  amount  of 
d^t,  since  it  is  impossible  for  a  person  to  be  in- 
debted   in    more   than    10/.    in   respect   of  10/. 
The  defendant  by  adopting  this  form  of  plea  has  in- 
sulated his  defence  to  one  part  of  the  declaration 
&t>m  the  re.<it,  and  so  prevented  the  raising  such  an 
issue  as  would  bring  the  case  within  the  latter  part 
of  the  Toia  if  found  for  him,  or  give  him  the  costs  of 
'  the  suit.    If  he  had  pleaded  to  the  whole  declaration 
i  payment  into  court  of  10/.   Is.  and  no  debt  ultra 
that,  he  would  have  driven  the  plaintiff  either  to 
accept  that  sum    in  discharge    of   the    causes    of 
action,  or  to  have  replied  a  debt  ultra,  and  to  have 
incurred  the  ri«k  of  having  to  pay  all  the  costs  of 
suit  if  he  had  failed  on  that  issue.    Hera  the  de- 
fendant could  not  so  plead,  because  he  was  indebted 
at  one  time  in  a  greater  amount  than  the  sum  paid 
into  conrt,  and  was  obliged  to  plead  as  he  did  to  get 
rid  of  that  greater  amount  by  a  plea  of  payment, 
which  coold  not  be  joined  with  a  plea  of  payment 
into  conrt  upon  the  whole  declaration.    It  comes  to 


the  plaintiff  to  the  alternative  of  accepting  in  dis-  Bl.  358 ;  Goring  v.  Howard,  16  Sim.  395 


cha^e  of  his  whole  demand  whatever  sum  the  de- 1  Robtnion,  2  Mer.  363.  Ctar.  ado.  imW 

fendant  chooses  to  pay  into  court,  or  to  proceed  for  JTTSOHENT. 

more  at  the  risk  of  the  costs  of  the  snit.  If,  bow-  Friday,  Deetmber  6.— Lord  CAirpBKi.1..  _  CJ., 
ever,  the  original  debt  is  larger  than  the  sum  the  delivered  the  judgment  of  the  Court.  This  was 
defendant  chooses  to  pay  into  court  as  the  balance,  a  special  verdict  upon  the  constroctioii  of  a  win, 
and  thus  he  is  obliged  to  plead  an  affirmative  plea, '  and  we  are  of  opinion  that  the  lessors  of  the 
and  he  pleads  to  r^oce  the  original  debt,  he  neces-  |  plaintiff  are  entitied  to  our  judgment.  First,  we 
sarily  insolates  the  sum  so  paid  in  from  the  residue  have  to  examine  their  claims  to  one-twelfth  of  the 
of  the  declaration,  and  so  entitles  the  plaintiff  to  freehold  property  contained  in  the  devise  to  Biixa- 
accept  that  in  discharge  of  the  cause  of  action  beth  Mana  DoUey.  This  depends  upon  the  liiinls- 
in  respect  of  which  it  is  paid  into  court,  and  tion  over,  in  case  all  the  children  of  Klizabeth 
to  receive  all  the  costs  thereon.  The  authorities  Maria  Dolley  should  die  under  the  ages  specaficd.  g 
are  quite  in  accordance  with  this  view.  Harriton  v.  if  she  should  have  none.  If  valid,  in  the  eresti 
Watt,  4  D.  &  L.  519,  is  identical  with  the  present  which  have  happened,  this  would  vest  one-third  ia 
case  in  all  points ;  Goodee  v.  Goldsmith,  2  M.  &  Anne  Dolley,  and,  on  her  death,  die  twelfth  daiaaed 
W.  202,  is  to  the  same  effect.  M'Lean  v.  PhUlip*,  in  Mrs.  Evers  (late  Mary  Anne  r>dUey),  aat 
7  C.  B.  817,  proceeds  on  the  very  distinction  above  !  of  the  lessors  of  the  plaintiff.  On  the  part  of 
pointed  out,  though  it  was  not  expressly  noticed  by  I  the  defendant  who  claims  under  the  eldest  son  of 
the  Court,  for  there  the  money  was  pleaded  to  the  '  the  heir  at  law  of  the  testator,  it  is  first  contended, 
whole  declaration,  and  the  replication  claimed  that  the  limitation  is  void,  because  it  coold  only  tab 
damages  ultra.  Neither  is  the  distinction  so  frivol-  effect  by  way  of  executory  devise,  and  that  tke 
ous  a  one,  in  reference  to  the  present  rule  of  Court, 
as  at  first  sight  might,  perhaps,  be  thought.  Sup- 
pose to  a  decUuation  for  goods  sold  and  delivered, 
and  for  work  and  labour,  the  defendant  pleads  pay- 

ment  into  conrt  as  to  the  goods  sold  and  delivered, , „ 

and  never  indebted  as  to  the  work  and  labour,  the  j  Court  on  this  very  will  in  Doe  dtm.  Dolley  t-  Ward, 
plaintiff  accepts  the  money  paid  in  discharge  of  the  9  A.  &  £.  582.  The  subsequent  limitatum,  then- 
acconnt  for  goods  sold  and  proceeds  to  trial  as  to  I  fore,  could  only  have  taken  effect  by  way  of  ezeco- 
the  work  and  labour  and  fails;  it  seems  clear  he  j  tory  devise;  and  as  the  gift  over  waa  upon  the  desthrf 
would,  under  that  rule  of  court,  be  entitled  to  the  |  the  children  of  Elizabeth  Maria,  if  a  son  or 


executory  devise  would  be  bad,  as  being  too  i 
If  Elizabeth  Maria  had  died,  leaving  children,  tim 
objection  would  have  been  U^ ;  for  npon  her  death 
the  property  would  have  vested  in  them  as  tenasti 
in  common  in  fee,  according  to  the  decison  of  tia$ 


costs  as  to  the  goods  sold  and  delivered.  But  sup- 
pose the  defendant  paid  that  sum  into  court  as  to 
the  whole,  and  the  plaintiff  had  gone  on  for  the 
larger  sum  and  failed,  he  would  be  within  the  mean- 
ing of  the  latter  part  of  the  rule.  Whether  it  would 
be  right  or  not  to  alter  the  rule,  so  as  to  give  the 
plaintiff  costs  up  to  the  time  of  payment  into  court. 


under  the  age  of  twenty-three,  or  if  a  dan^trr  or 
daughters  under  the  age  of  twenty-one,  this  would 
have  been  contrary  to  ibe  rules  a|unst  perpetuities, 
and  void.  But  in  the  event  which  happoied,  the 
contingent  remainder  to  the  children  of  Hiia/ietJi 
Maria  never  took  effect,  die  never  having  had  a 
child ;  and  the  question  is,  whether  in  this  erent  toe 


where  it  appears  plain  he  was  right  in  bringing  the  |  subsequent  limitation  might  not  take  effect  ass  ana- 
action,  it  is  not  for  us  to  determine;  but  as  the  rule  !  tingent  remainder,  sopiKNrted  by  the  life  etatt^ 
now  stands,  we  are  of  opinion  such  a  case  as  the  Elizabeth  Maria,  and  vesting  immedistely  on  uib 
present  is  not  within  the  latter  part  of  the  rule,  determination  of  that  life  estate.  Although,  whoe  a 
though  it  is  within  the  former,  and  the  taxation  must  j  fee  is  given  by  a  vested  limitation,  a  mmjanHirnfea 
be  reviewed.  It  is  not  contended  that  the  defendant  i  it  must  be  an  executory  devise  ;  and  if  it  "•^ 
is  entitled  to  costs  subsequent  to  the  payment  into  remote,  this  and  all  subsequent  remainders  are  tcu, 
court,  Independently  of  that  rule.    The  rule  must  be   if  a  fee  be  limited  in  contingraicy,  and  the  estate  M 


made  absolute. 


Rule  abtolute. 


Nov.  19  and  Dec.  6. 

Doe  dem.  Evers  et  Ux.  v.  Challis  and  Anotheb. 
Will — Remoteneti — Executory  deviee. 

A  tntator  devised  his  estate  to  his  daughter  JB.for 
life,  and  after  her  decease  to  such  <)fker  children 
who  should  live  to  a  prescribed  age,  their  re- 
spective heirs  and  assigns,  Sep. ;  and  in  east  all 
E.'s  children  should  die  within  the  prescribed 
age,  or  in  case  she  had  none,  then  the  testator 
gave  the  estate  to  A.,'B.,  and  C.for  their  respective 
lives,  and  upon  their  decease  he  gave  the  share  of 
such  qf  them  so  dying  unto  his  children  nho 
should  lite  to  a  prescribed  age.  And  in  case  of 
the  death  of  A.,  B.,  or  C.  without  leaving  a  child 
u>ho  should  live  to  attain  the  prescribed  age,  he 
gave  the  share  of  the  one  so  dying  to  the  child  or 
children  qf  the  others  who  should  live  to  attain 


given  over  upon  a  contingency  divesti^  the  fee :  if 
the  fee  so  limited  never  vests,  the  fire  over  takes 
effect  as  a  contingent  remainder.  "The  estate 
may  be  devised  over  in  either  of  the  two  events, 
and  in  one  event  the  derise  may  operate  as  aoon- 
tingent  remainder,  in  the  other  as  an  execattsy 
devise."  This  is  the  language  of  Bayky,  ]■  m 
Doe  dem.  Herbert  v.  Selby,  2  R  &  C. 926. if*" 
which  seems  to  us  to  govern  the  present.  There, 
the  testator  devised  freehold  property  "  to  my  son 
George  for  life,  and  after  his  decease  unto  all  and 
every  the  child  and  children  of  my  son  George,  and 
their  heirs  for  ever,  as  tenants  in  common ;  but  if  my 
son  George  should  die  without  issue,  or  leavingissiie, 
and  such  child  or  children  should  die  before  attaimnf 
the  age  of  twenty-one,  or  without  lawfiil  issue,  then 
I  devise  the  same  estates  to  my  son  Thonas 
and  my  daughter  Ann,  and  my  son-in-law,  ■Wilnam 
Duke,  and   their   heirs   for   ever,    as   tenants  m 


their  parents  respectively,  and  if  only  one  iff  A  _ 
B.,  and  C.  should  leave  issue  that  lived  fo  the  pre- 
scribed age,  then  he  gave  the  whole  to  that  issue : 

E.,  A.,  B.  and  C.  all  survived  the  testator.  E.  died 
nener  having  had  a  child.  A.  survived  E.  and 
died  never  having  had  a  child.  B.  died  leaving 
seven  children,  all  of  whom  attained  the  pre- 
scribed ages:  C.  had  two  children  who  attained 
the  prescribed  ages  in  his  lifetime  : 

HeU,  that  the  limitation  subsequent  to  the  death 
of  Elisabeth  without  issue  took  efect  by  way  of 
contingent  remainder  supported  by  her  lye  estate, 
and  vesting  immediately  on  its  determination,  and 
that  upon  the  death  qf  A.  without  issue,  each  of 
the  children  qf  C.  took  one-twefflh  qf  the  pro- 


perty originally  devised  to  E. 

This  


this,  therefore,  that  whenever  the  only  question  in-  DuMeld,  1  Dow.  &  CI.  268;  Newman  v.  Newman, 
tended  to  be  raised  by  the  pleadings  is  as  to  the  10  Sim.  51 ;  Blaqrove  v.  Hancock,  16  Sim.  371 ; 
amount  of  the  original  debt,  the  defendant  can  put  i  PrPC'or  T.  The  Bishop  of  Bath  and  Wells,  2  H. 


the  proscribed  age,  as  taking  in  equal  shares  fiom   common."   Now,  if  George  had  died  leaving  diildroi. 

"   ■  *   ■      the  fee  would  immediately  have  vested  in  tMm, 

and  the  limitation  over  to  Thomas,  Ann,  ana  Wil- 
liam Duke,  could  onlv  have  taken  effect  as  an  exe- 
cutory devise.  But  tlie  Court  of  K.  B.  cleariy  held, 
that  as  George  died  without  havins  had  a  cfaiU,  the 
limitation  over  was  to  be  construed  as  a  contiiigeot 
remainder.  The  question  arose  from  George, m™ 
lifetime,  having  suflered  a  recovery.  In  the  event 
which  happened,  if  the  limitation  in  fevour  of 
Thomas,  Ann,  and  William  was  to  be  taken  as  a 
contingent  remainder,  it  waa  barred  by  the  recovery; 
bat  if  as  an  executory  devise,  it  was  not.  Bayley,  J- 
presiding  in  this  court,  in  the  absence  of  Abbott,  CjJ. 
said,  "  If  George  had  left  a  child,  a  determinable  fte 
would  have  vested  in  that  child,  and  then  the  devise 
over  could  only  have  operated  as  an  *'*'''^^ 
devise ;  but  Geoive  having  died  without  having  had 
a  child,  the  first  fee  never  vested,  and  the  remaindw 
over  continued  a  contingent  remainder."  Hota)yd,J- 
and  littledale,  J.  fully  concurred,  and  the  conse- 
quence followol  that  the  remainder  over  to  Thomsi, 
Ann,  and  William  Duke,  continued  to  be  a  con- 
tingent remainder,  and  was  barred  by  the  recovOT, 
which  destroyed  the  particular  estate,  and  left  >t 
without  support.  It  nos  been  remarked,  that  u» 
Doe  dem.  Herbert  v.  Selby,  instead  of  saying  nw 
limitation  was  a  contingent  remainder  in  one  we™ 
and  an  executory  devise  in  the  other,  it  would  be 
more  accurate  to  say  that  there  were  two  alteraatiW 
remainders  in  fee,  one  of  which  was  contingent,  sno 
was  subject  to  an  executory  limitation  in  favour  « 
the  same  person,  who  would  have  been  the  object  ot 
the  alternative  remainder.  But,  whatever  n>sy_  ''* 
the  technical  language  in  which  the  limitatwns 
should  be  describ^,  it  was  decided  that  if  the  fil* 
contingent  remainder  never  vested,  the  second  ^'^''f 
tion  would  take  effect  as  a  contingent  remain*'- 
This  decision,  which  is  founded  on  prior  authontm 


is  was  a  special  verdict  found  npon  an  action  of 
ejectment  tried  before  Coleridge  J.  at  the  sittings 
for  London  after  Michaelmas  Term  1849.  It  is  un- 
necessary to  set  out  the  fects,  which  appear  fully  in 
the  judgment. 

Malins  argued  for  the  pluntiff.  Peacock  for  the 
defendants. 

The  following  authorities  were  cited : — Doe  dem. 
Dolley  V.  Ward,  9  A.  &  E.  582.  Doe  dem.  Herbert 
V.  Selby,  2  B.  &  C.  926 ;  Loddington  v.  A'irne,  3 
Lev.  431  i  Ginger  v.  While,  WiUes,  348 ;  Goodright 
V.  Dunham,  Doug.  251;  Maintain  v.  Taylor,  2  Russ. 
&M.  416;  2  Jarman  on  Wills,  702;  Gulliver  v. 
Wicket,  1  Wils.  C.C.  105;    Meadows  v.  Parry, 

1  Ves.  &  B.  124  ;  Murraj;  v.  Jones,  2  Ves.  &  B.  313 ; 
Mackinnon  v.  Sewell,  5  Sim.  78;  Wilson  v.  Mount, 

2  Beav.  397 ;  Cole  v.  Sewell,  2  H.  L.  186 ;  Festing 
V.  Alien,  12  M.  &  W.  279,  Lewis  on  Perpetuities, 
170;  Bullv.  Pritchard,  1  Rnss.  213;  Duffietdv, 
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and  has  nerer  been  questioned,  seems  to  ns  quite 
soffident  to  shew  that,  in  construing  the  will  of 
Thomas  DoUej,  the  limitation  of  the  piopertr  left  to 
Elizabeth  Maria,  after  her  children,  is  to  he  con- 
sidered as  taking  effect  as  a  contingent  remunder. 
Another  objection  made  was,  upon  the  langnage  of 
the  remainder  over,  "  nnto  the  child  or  chudren,  if 
any,  of  my  said  son  and  two  danghters,"  which  is 
onljr,  in  express  words,  "^n  case  of  the  death  of  my 
son  or  either  of  my  said  two  daughters,  without 
leaviiwa  child,  if  a  son,  that  shall  hre  to  attain  the 
age  oftwenty-three,  or,  if  a  daughter,  who  shall  live 
to  attain  the  age  of  twenty-one  years,"  without  say- 
icg,  with  respect  to  his  daughter  Ann  DoIIey,  "if 
ihe  has  none ;"  the  argument  being,  that  as  Ann 
sever  had  a  child,  the  contingency  has  not  arisen  on 
which  her  share  was  devised  to  the  children  of  John 
DoUey.  Bat  we  consider  it  quite  clear  from  the  tes- 
tator's language,  that  he  intended  this  remainder  to 
take  effect  upon  his  daughter  Ann  having  no  chil- 
dren,  in  like  manner  as  upon  her  having  children, 
and  dying  without  leaving  childien  who  should  live 
to  the  required  age.  -  There  is  a  long  string  of  cases 
in  support  of  the  doctrine,  that  if  there  be  a  ^ft  over 
on  B  class  dying  within  a  particular  age,  it  takes 
eSect  if  that  class  never  comes  into  ezistenoe.    I 
consider  it  sufficient  to  mention  the  first  of  them, 
which  has  often  been  acted  upon,  Jonei  v.  Wett- 
eomb,  1  £q.  Cas.  Abr.  245,  where  a  testator  be- 
quea^ied  a  term  of  years  to  his  wife  for  life,  and 
after  her  death  to  the  child  withTwhich  she  was  then 
encHntt,  he  believing  she  was  then  enctinie,  and  if 
such  child  should  die  before  attaining  the  age  of 
twenty-one,  then  one- third  to  his  wife,  and  the  other 
two-thirds  to  other  persons ;  the  wife  vnis  not  m- 
eemte,  but  Lord  Hardwicke  and  the  Court  of  K. 
B.  held  that  the  bequests  over  took  effect.    The  les- 
sors of  the  plaintiff  likewise  claiming  one-twelfth  of 
the  freehold  property  devised  by  the  testator  to  his 
daughter  Ann  DoUey,  it  was  admitted  that  this  claim 
was  not  liable  to  any  objection  which  was  not  urged 
against  the  former.    Therefore  our  judgment  will  be 
in  fayonr  of  the  lessors  of  the  plaintiff,  for  botf^tbe 
twelfths  which  are  claimed. 

Judgnuntfor  the  plaM\f. 


covKT  or  ooaxMOir  bbitch. 

Bsported  by  Jons  TnoKrsos  and  Dutixi.  Tbokas  £T.urs, 
Esqrt.  Barristen-at-Law. 

Friday,  Vm.  IS. 
Nkwnham  v.  Stevensok  and  Wood. 
J^vudulent prrferenee — "Ju»  ftrtii" — 
Mudireetion. 
Hoodi,  (At  proptrty  of  S.  a  tradtr,  teere  seized  by 
the  theriff  under  fi.  fh.  and  by  him  auigned  to 
plaiatiff,  by  a  bill  of  sale,  on  the  2Ut  qjf  June, 
1849,  under  a  judgment fmaided  on  a  warrant  of 
attorney,  given  by  S.  to  plaintiff  in  the  preceding 
February.    The  goodt  remmned  on  the  premisei 
oeeupiedby  S.  till  the  lUh  <tf  September  follow- 
ing, when  plaintiff  look  poestision  <ifthem,  and 
S.  gttttted  the  house.  On  the  5th  of  October,  whilst 
pUmliff  was  in  possession  nf  the  goods,  the  de- 
Jendants  distrained.    On  the  8th  8.  filed  a  peti- 
tion m  bankruptcy,  and  on  the  23rd  assignees 
were  duly  appointed.    7%e  assignees  never  inter- 
ftred  with  or  demanded  the  goods,  but  they  com- 
menced an  action  of  trover  against  ptaiiUifffor 
the  conversion  of  the  goods. 
Jn  an  action  on  the  ease  brought  by  the  plaintiff 
against  the  defendants  for  excessive  distress.  See. 
the  leamedjudge  directed  the  jury  that,  "  if  the 
warrant  (ff  attorney  was  given  voluntarily  by  8. 
to  the  plaint^  for  the  purpose  of  securing  the 
plaintiff,  while  the  rest  of  the  creditors  would  be 
umseevred,  it  was  a  fraudulent  transaction  and 
void,  and  that  m  such  case  the  bill  of  sale  would 
eonvey  no  properly  to  the  plaintiff,  «"t°  would 
not  be  the  owner  of  the  good*  and  could  notmain- 
tain  the  action :" 
Held,  a  misdireetion. 

Held,  also,  that  the  defendants  being  wrong-doers 
could  not,  m  such  a  state  of  facts,  set  up  the  title 
of  the  assignees  as  a  d^enee  to  the  action. 
The  Acts  and  arguments  in  this  case  are  fully  set 
ont  and  reviewed  in  the  judgment. 

E.  James,  Q.C.  Phipson,  and  Prentice,  shewed 
cause. 
Byles,  Seijt.  Gray,  and  Pashley,  in  reply. 
The  following  authorities  were  cited  in  the  course 
of  the  argument:— Iifeite  v.  Lot f day,  4  M.  &  G. 
972;  Tope  v.  Hockin,  7  B.  &  Cr.  101;  Rows  v. 
iliiiet,6M.  &  W.  747;  Horlock  v.  Tollemache,  5 
Scott,  N.  R.  329 ;  Docker  r.  Hasler,  10  Moore,  210 ; 
MvtrUt  T.  Wells,  2  H.  &  6r.  269;  Ex  parte 
Philpott,  I  De  Gex,  346;  Oswald  y.  Thomp- 
son, 17  L.  J.  235,  Ei. ;  Ex  parte  Norton,  1  De 
Gex.  504;  Ross  v.  Clifton,  11  A.  &  E.  631; 
Hall  ▼.  Wallace,  7  M.  &  W.  353;  Sutler 
Y.  Hobson,  5  Scott,  798;  Hardmanr.  Wilcock,  9 
Bing.  382.  Contra  .—11  Geo.  2,  c.  9 ;  Marshall  v. 
Barkworth,  4  B.  &  Ad.  508 ;  7  &  8  Vict.  c.  96,  s.  41 ; 
Webb  T.  For,  7  T.  R.  391 ;    Winterbom  t.  Morgan, 


11  East;  Fneleft.  Down,  1  B.  &F.  44;  Nelsonv 
Cherry,  8  Bimr.  316;  Branscombe  v.  Bridges,  1  Be 
&  Cr.  145;  SHtith  r.  (Joodwin,  4  B.  &  Ad.  418; 
f^sen  T.  Chambers,  9  M.  &  W.  465 ;  Giles  v.  Graver, 
6  Bligh.  N.  C.  453 ;  Story  tm  Bailments,  109;  2  Saun- 
ders, 47  E. ;  The  Bailiffs,  S(c.  ofDunwich  T.  Sterry, 
1  B.  &  Ad.  831 ;  Savigny's  Treatise,  29. 

Thursday,  .Fei.  20.— The  Court  this  day  deli- 
Tered 

JUDSMBirr. 

Jsiivis,  C.J. — This  was  an  action  on  the  case,  in 
which  the  declaration  contained  four  counts — first, 
for  distraining  for  more  rent  than  was  due ;  second, 
for  ezcessive  distress;  third,  for  selling  within 
five  days;  fourth,  for  selling  the  goods  for  Ie« 
than  they  were  reasonably  worth.  Then  there 
was  a  count  in  trover.  The  defendants  pleaded  not 
guilty  by  statute,  and  to  the  count  in  trover  pleaded 
not  possessed.  At  the  trial  the  plaintiff  abandoned 
the  two  last  counts.  The  goods  distrained  had  been 
the  propertjr  of  Saunders,  a  trader,  and  were  seized 
by  the  sheriff  of  Surrey,  and  by  him  assigned  to  the 
plaintiff  by  a  bill  of  sale,  on  the  2Ist  of  June,  1849, 
under  a  judgment  founded  on  a  warrant  o(  attorney 

?'Ten  by  Saunders  to  the  plaintiff  in  the  month  of 
ebmary  preceding.  After  tne  assignment,  the  goods 
remained  on  the  premises  occupied  Dy  Saunders ;  but 
on  the  11th  of  September  the  plaintiff  took  posses- 
sion of  the  goods,  and  Saunders  and  his  &mily  left 
the  house.  On  the  5th  of  October,  while  the  plain- 
tiff was  in  the  possession  of  the  goods,  the  distress  was 
put  in,  and  on  the  8th  of  the  same  month  Saunders 
filed  a  petition  in  bankruptcy,  on  which  he  was 
decUred  a  bankrupt,  and  on  the  23rd  assignees 
were  appointed.  It  was  not  proved  at  the  trial 
that  the  assignees  had  interfered  with  or  de- 
manded the  goods  of  the  plaintiff ;  they  had  not 
ratified  the  act  of  the  defendant,  but  they  had  com- 
menced an  action  of  trover  against  the  plaintiff  for 
the  conversion  of  the  goods.  For  the  defendants,  it 
was  contended  that  the  execution  was  a  fraudulent 
preference  and  an  act  of  bankruptcy ;  that  the  pro- 
perty passed  to  the  assignees,  and  that  the  plaintiff 
could  not  recover.  To  this  it  was  answered  the  jus 
tertii  could  not,  under  the  circumstances,  be  set  up ; 
at  all  events,  the  plaintiff  being  in  possession,  might 
maintain  the  action.  In  the  summing-up,  the  Lord 
Chief  Justice  told  the  jury,  that  if  the  warrant  of 
attorney  was  given  voluntarily  on  the  part  of 
Saunders  for  the  purpose  of  securing  the  plaintiff  in 
the  event  of  a  bankruptcy,  while  the  rest  of  the 
creditors  would  be  unsecured,  it  was  a  fraudulent 
transaction  and  void,  and  in  such  case  the  bill  of  sale 
would  confer  no  property  on  the  plaintiff,  who  would 
not  be  the  owner  of  the  goods,  and  could  not  main- 
tain the  action.  The  jury  found  the  warrant  of  at- 
torney was  given  by  Saunders  as  a  fraudulent  pre- 
ference of  the  plaintiff  over  the  other  creditors,  in 
contemplation  of  bankruptcy.  Upon  this  finding  a 
verdict  was  entered  for  the  defendants.  In  Michael- 
mas Term,  my  brother  Byles  obtained  a  rule  niti  for 
a  new  trial  on  the  ground  of  misdirection,  which  was 
discussed  in  the  same  Term,  and  we  have  taken  time 
to  consider  our  judgment  that  we  might  examine  the 
authorities  which  were  cited,  and  be  enabled,  by 
reference  to  the  notes  of  the  evidence,  and  summing 
up,  to  ascertain  correctly  the  tacts  which  raise  the 
point,  and  the  manner  in  which  those  facts  were 
left  to  the  jury.  It  is  unnecessary  to  consider  whether 
the  direction  of  the  learned  judge  was  confined  to  the 
iraudulent  preference  strictly  so  called,  or  was  in- 
tended also  to  comprehend  a  transaction  intendeid 
only  to  protect  the  goods  against  the  creditors,  but 
to  pass  no  property  to  the  plaintiff;  because  the 
jury  found  the  warrant  of  attorney  was  a  fraudulent 
preference,  and  on  that  finding  the  verdict  was  en- 
tered. On  the  facts  proved,  and  on  this  finding  of 
the  jury,  we  are  of  opinion  the  verdict  ought  not  to 
have  been  entered  for  the  defendants;  that  the 
learned  judge  misdirected  the  jury,  and  that 
the  rule  for  a  new  trial  must  be  made  absolute. 
It  is  not  necessary  to  determine  whether  the 
bare  possession  of  a  mere  wrong-doer  will, 
as  against  another  mere  wrong-doer,  entitle 
the  former  to  maintain  trover  or  tresjiass,  nor  need 
we  on  the  present  occasion  advert  to  the  distinction 
in  this  respect  between  trespass  and  trover  recog- 
nised by  the  civil  law,  and  noticed  in  some  cases. 
Here  the  finding  of  the  jury  imports  that  Saunders 
intended  the  property  to  pass,  and  the  plaintiff  to  be 
preferred  to  others.  The  plaintiff  must  take  the 
property  in  the  goods,  and,  if  no  bankmptey  had 
intervened,  he  would  have  been  an  indefeasible 
owner  in  possession  of  the  goods,  and  might  have 
maintained  an  action.  The  effect  of  the  bank- 
ruptcy, and  the  irsudnlent  preference,  is  not  to  put 
the  goods  in  the  same  situanon  as  if  the  goods  and 
execution  had  passed  to  the  assignees,  so  as  to  vest 
them  at  once  bv  the  bankruptcy  in  the  assignees, 
independently  ot  election  on  their  part ;  but  by  the 
transfer,  which  is  a  fraudulent  preference,  the  pro- 
perty vests  in  the  transferee,  subject  to  be  divested 
by  the  assignees,  and  the  title  b^  that  transfer  is 
perfect,  except  so  far  as  it  is  avoided  by  the  assig- 
nees.   The  assignees  in  this  case  were  not  proved  to 


have  done  anything  to  affect  the  plaintiff's  title 
They  had  not  demanded  the  goods  of  the  plaintiff, 
they  had  not  even  ratified  the  defendant's  act 
before  the  commencement  of  the  action  of  trover, 
which  may  be  abandoned  at  any  time,  and 
which,  as  soon  as  the  goods  came  into  pos- 
session of  the  defendant,  lawfiilly  could  not,  without 
more,  be  taken  to  be  the  election  on  the  part  of  the 
assignees  to  avoid  the  transfer.  We  need  not,  there- 
fore, consider  the  question  which  might  have  arisen 
had  the  assignees  interfered:  ontil  thev  do  inter- 
fere the  plaintiff,  without  doubt,  was  nimself  not 
only  in  possession,  but  the  owner  of  the  goods,  and 
the  defendants,  being  n-rong  doers,  cannot  set  up  the 
title  of  the  assignees.  The  plaintiff  was  in  actual 
possession ;  that  is,  prima  facie  evidence  of  pro- 
perty. The  case  of  the  defendants  is,  that  the 
plaintifrs  property  was  acquired  by  a  transfer  from 
the  bankrupt,  which  the  assignees,  and  they  only, 
had  a  right  to  question.  They  do  not  shew  that 
they  have  qnestioncd  it.  The  plaintiff  had  the  sole 
property,  and  ought  to  keep  the  goods  against  all 
others.  The  cases  of  Leake  v.  Loveday,  4  M.  &  G. 
972,  and  Hardman  v.  Willcock,  9  Bing.  382,  in  » 
note,  were  relied  on  in  the  argument  for  the 
defendant.  In  Leake  v.  Loveday,  the  plaintiff' 
brought  trover  for  goods  not  in  his  actual  possession 
at  the  time  of  the  conversion.  It  was  therefore  ne- 
cessary for  him  to  shew  a  title,  which  he  did  bjr 
shewing  that  at  the  time  the  goods  were  his.  In 
answer  to  this  case,  the  defendant  proved  that  the 
goods,  at  the  time  of  the  conversion,  were,  with  the 
consent  of  the  plaintiff,  the  true  owner  thereof,  in 
the  order  and  disposition  of  a  person  who  had  com- 
mitted an  act  of  bankruptcy,  and  against  whom  a 
commission  had  issued ;  and  that  the  title  which  the 
plaintiff  once  had  was  at  an  end ;  and  the  consent  of 
the  plaintiff,  together  with  the  bankruptcy,  trans- 
ferred the  property  and  right  of  possession  of  the 
assignees  as  effectually  as  if  the  plaintiff  had  sold  and 
delivered  the  goods  to  the  bankrupt ;  in  vrhich  case, 
whether  the  assignees  claimed  the  goods  or  neglected 
to  do  so,  the  goods  would  be  thdrs,  and  not  the 
plaintiff's.  There  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt ;  here  they  were  trans- 
ferred from  the  bankrupt  by  fraudulent  preference. 
The  distinction  is  obvious,  and  that  case,  when  pro- 
perly understood,  ought  not  to  govern  the  pre-  ' 
sent  case.  In  Hall  v.  Wallace,  7  M.  &  W.  {supra), 
the  plaintiff  had  no  property  in  the  goods,  special 
or  otherwise;  they  had  been  removed  1^  collu- 
sion between  him  and  the  insolvent,  to  wliom 
they  had  belonged ;  they  had  been  sold  by  an  auc- 
tioneer employed  by  the  plaintiff,  and  on  an  action 
for  money  nad  and  received,  the  assignees  interfered. 
The  jury  found  the  plaintiff's  possession  arose  out  of 
flraud  concocted  between  him  and  the  insolvent  to 
defeat  the  other  creditors.  The  principal  question 
was  whether  the  auctioneer  was  bound  to  account  to 
the  plaintiff;  but  the  Conrt  held,  inasmuch  as  the 
insolvent  could  not  have  brought  the  action  against 
the  auctioneer,  so  neither  could  the  plaintiff  who 
got  possesrion  by  fraud  between  him  and  the  insol- 
vent. It  becomes  unnecessair  to  express  any  opinion 
on  the  other  point  discussed  during  the  argument, 
namely,  whether  the  assignees  could  impeach  the 
act  of  bankruptcy.  For  these  reasons  we  are  of 
opinion  that  the  nde  for  a  new  trial  should  be  made 
absolute.  Rule  absolute. 

.   oovAT  or  BxoRa<tiras. 

Beported  by  Faisnicc  Binmr  and  C.  J.  B.  HnisUR, 
Bsqrs.  Barristen-at-Law. 

Feb.  12  and  13. 
Doe  dem.  Jones  v.  Hughes. 
A  will  contained  the  following  clause:  "I subset 
and  make  liable  all  my  real  and  personal  estate, 
with  the  payment  of  my  just  debts,  fiineral,  and 
testamentary  expenses,  and  charges   attendant 
thereon,  the  legacy  hereinqfter  by  me  bequeathed, 
and  subject  thereto,  and  to  the  payment  Ihereiff! 
I  give  and  devise  the  rents  and  profits  of  all  amd 
singular  my  messuages,  tenements,  farms,  and 
lands  {except  my  Bala  houses)  to  my  wife  "  and  it 
appointed  her    sole    executrix   and   residuary 
legatee : 
Held,  that  such  charge  on  the  real  estate  for  pay- 
ment of  debts.  Ice.  did  not  give  the  executrix  an 
implied  power  qfsale  or  mortgage. 
In  this  case  an  qectment  had  been  brought  by  the 
lessor  of  the  plaintiff  to  recover  from  the  defendant, 
who  was  the  tenant  in  possession,  certain  houses  at 
Bala.    The  action  was  tried  at  Dolgelley,  at  the  last 
Summer  Assizes,  before  Talfourd,  J.  when  a  verdict 
was  returned  for  the  lessor  of  the  plaintiff,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit.    In 
Michaelmas  term  Beavan  obtained  a  rule  nisi  to 
enter  a  nonsuit,  or  for  a  new  trial. 

Welsby  and  V.  Richards  now  shewed  cause.  It 
appeared  that  the  plaintiff  claimed'  as  heir-at-law  of 
the  testator,  Evan  Hughes.  The  defendant  was  the 
widow  and  executrix  of  Evan  Hughes,  and  cUdmed 
in  her  character  of  executrix,  not  as  devisee.  The 
will  was  in  the  foUovring  terms :   "  I  subject  and 
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inak*  litbls  all  mj  iwl  aad  penotul  eitate,  with  tha 
pfment  of  my  jiigtdebta.fiiiiM«l«ndte!it»m(iit»ry  ex- 
peniettandcharges  atteaidant  thereon,  thel^ficyhere- 
aftei  by  me  bequeathed  and  subject  thereto,  and  to 
the  payment  thereof;  I  give  and  deviae  the  rents  and 
vronts  of  all  and  singular  my  messuages,  tenemants, 
tuuB,  and  lands  (except  my  Bala  houses),  sitnate  in 
the  parish  of  IJamyUiii  and  Llanydl,  unto  my  dear 
1li£9,  Ann  Hughes,  for  and  during  the  term  of  her 
natunl  life,  and  that  my  said  wife  has  a  power  to 
charge  one-half  of  the  Talue  of  my  Llanfyllin  pro- 
perty, and  to  be  at  her  own  disposal ;  and,  after  her 
oeoeaae,  I  give  and  devise  my  messuages  called 
Brynmoer,  Bryndn,  and  Eu  Bach,  unto  my  relation, 
Hugh  Hoghes,  his  heirs  and  assigns  for  ever.  I  give 
and  devise,  after  my  wife^s  decease,  all  and 
ffpy'.'  otiux  the  forms,  tenements,  messuages, 
•nd  lands  sitnate  in  the  parish  of  Uanycil  and  Llan- 
fyllin unto  my  friends  and  relations,  Robert  Jones 
wad  Cadwalader  Jones,  their  heirs  and  asaipis,  for 
erer.  I  give  and  bequeath  onto  my  friend  Edward 
Bowlands  5/.  for  making  this  my  will."  The  rest  of 
liis  property  he  devised  and  bequeathed  to  his  wife, 
to  De  at  her  disposal,  and  appointed  her  sole  ezecu- 
ttiz  of  his  will ;  and  she,  under  legal  advice,  pro- 
ceeded to  mortgage  the  Bala  prop«^.  The  q<ies- 
tion  was,  wliether  the  charge  of  debts,  funeral  and 
testamentary  expenses,  gave  to  the  executrix  a  power 
<rf  appointment  for  the  purpose  of  meeting  those 
charges,  or,  in  other  words,  whether  the  ex- 
ecntrix  had  a  power  which  enabled  her,  for 
Oio  pivpose  of  paying  the  debts,  &c.  to  pass 
the  legal  estate  to  her  nominee,  who  would 
be  in  effect  a  devisee  under  the  provisions  of 
tte  win.  The  difficulty  on  the  part  of  the  executrix 
ms,  that  no  estate  was  given  to  her  by  the  wiQ. 
2P0«reIIon  Devises,  667;  Forbtt  v.  Peaeatk,  li 
M.  &  W.  630  S.&;  11  Sim.  152,  and.  12.  Sim.  528, 
Nl:  Amm. 3  Dyer.  371  b,  pL  3;  Jium.  2  I^onard, 
2t(yi  27G;  inter's Abrids. tit.  "Deviae;"  TuUtm. 
r.  Byde,  2  Sim.  &  S.  238;  Ward  v.  Dnon,  II 
Sfau  160;  1  Sue.  on  Powezs,  133, 13«.  n.  7;  Cater 
T.  QotSa,  1  CoQ.  644;  1  Wms.  Bxors.  511;  £«•• 
ihmm  V.  WUUhirt,  4  Maddox.  44 ;  Patttm  v.  Jloa- 
OaU,  1  Jae.  &  WaL  189;  Sham  v.  JBorror,  1  Keens, 
659,  wen  cited.  In  all  these  cases  thote  was  a 
devise  and  appointment,  or  an  express  directiott 
•nd  devise  to  selL  It  will  be  found  that,  witboot 
•xoeption,  the  words  "to  be  sold"  occnr  in  all  the 
caaescited;  that  in  3  Dyaria certainly  thestoongest. 
The  lapl  estate  d«sf««ils  to  tha  heiT-at-bnr,  and 
there  IS  no  power  to  amoint  arising  f^om  a 
mere  charge.  Thara>  may  oa  a  power  by  in^ 
pUotfion  in  tha  executor;  beoauae  it  is  hia.  dnty 
to  administer,  bnt  he  can  only  d»it.thn»^&£aiiit 
ofB^fpity. 

Tmlm$im,  Btatmt,  aad  If.  LUyd,  in  sannst 
If  tins  rule  is  not  abselate,  real  estate  can  oaly  be 
made  chargeable  bf  a  snitineqwfy.  laaftct,  tha 
dafandant  is  a  devisee  nndar  tiis  wiU,  and  if  in  such 
cases  it  were  necessary  to  raaorttoaCoart  of  Eqaity, 
it  WDuM  generally  renilt  that  tha  whole  eatate  would 
be  exhausted  in  costs,  whilst  thadabta.  Sue.  semaiaed 
Unsatisfied.  A  charge  of  debta  on  tha  property  ia 
etfoivalent  to  adirection  to  sdl  tha paopeity  for  tlie 
payment  ofdebts.  The  mode  of  egcprsasioB  is  of  no 
consequence,  if  it  can  be  seen  that  the  intsotiaa  of 
tha  testator  was  that  his  debts  should  be  paid.  Tba 
Btat  3  &  4  Wm.  4,  c.  104,  renders  freehold  and 
oopyholdestatesassetsforthepaymentofdebts.  The 
Legislature  intended  tiiat  enactment  to  operate  as  a 
devise  for  their  payment,  and  in  such  acase  as  this 
there  is  no  occasion  for  a  suit  in  ecjoi^-  [Aldba- 
SON,  B. — How  can  the  jury  ascertam  if  the  personal 
estate  has  been  exhsasted  without  a  suit  in  equity  ?] 
If  die  testator  had  fixed  the  mode  of  deaUng  with  his 
estate^  that  is  all  that  is  requisite.  Th»  question  is 
this,  whether  the  testator  is  to  make  amogemoits 
tar  liquidating  hb  debts,  or  leloetant  parties  ss«  to 
be  compelled  to  do  so  by  a  suit  in  eqni^.  [Pabks. 
Bv— Tou  mean,  that  if  there  is  an  express  power  to 
Ban,  the  purchaser  is  not  bound  to  inanira  about  the 
debts  owing?]  In  the  charge  of  debts,  &c.  the 
tsitator  has  plaeed  the  realty  in  the  same  category 
M  tbe  personalty,  shewing  that  he  intended  that 
ttey  should  both  be  subject  to  the  same  powers. 
'Wnen  it  appears  on  the  face  of  a  will  that  there  is 
no  trost  commensnrate  witii  the  power  vested,  that 
power  may  be  executed  by  the  executor.  JUillward 
T.  Ubore,  Seville,  72,  the  same  case  as  reported 
iljiMi.3  Dyer,  371 ;  BUioU  v.  litrrmun,  3  Bamard- 
iston,  78 :  BaU  v.  Harru,  4  Myl.  &  Cr.  264 ;  Dalto* 
T. ^rweii,  6  Mad.  9;  Blagrove  v.  Blagroet,  4  Ex. ; 
<^tr^it  V.  Futirooke,  19  Law  J.  65,  CL  ;  Williamt 
T.  CMUy,  3  Ves.  545;  Mmaingy.  Spooner,  S.  V. 
117 ;  Banpoed  v.  Oglandtr,  8  Vea.  124 ;  Ntwmm 
r.  Jtkmtom,  1  Ves.  44,  were  dted. 

Cur.  adv.  mil. 

JtTDOICEBT. 
Friday,    Feb.     14.— Fames,    B.    after    going 


Ann  Hnghas,  it  U  moeoeesarr  to  detarmi>e.  It'  with  fnnenl  and  testaa^^anr  axpmses,  wfaicii «ae 
appsared  pretty  dear  that  ttero  was  not^  so  that  so  immediata  purpoae,  srtuoh  could  not  be  loos 
SeBalahOBses  passed  in  fee  to  the  lessor  of  the|  delved,  that  it  mast  be  implud  that  be  mevitthe 
plsintiS    The  question  is  whether  the  executrix  to 


the  will,  wfaoaniears  tohavebseninwaatof  moosy 
for  the  purpose  of  paying  the  debts  and  pecuniary 
and  testamentary  expenses  of  the  testator,  had  aright 
to  sdl  or  mortgage  Ijbe  Bala  hotoes  for  the  purpose 
of  raising  the  money.  She  took  advice  upon  the 
subject,  and  in  order  to  save  the  expense  of  an  equity 
sui^  t^  property  bmng  very  smaU,  she  took  upon 
herself  to  mortgage  tlw  property  to  a  third  pereon, 
who  advanced  the  money.  Xhe  question  is  wnether, 
under  the  will,  she  had  any  right  to  do  so.  In  the 
course  of  the  argument  many  of  the  cases  upon  this 
subject  were  brought  before  us,  and  it  was  con- 
tended on  the  part  of  the  executrix  that  the  effect  of 
a  charge  on  the  real  estate  with  debts  was  to  nve  her 
an  implied  povrer  of  sale ;  bat  on  looking  urongh 
those  cases,  it  is  perfsdly  clear  that  there  is  no  one 
case  that  goes  to  the  extent  of  that  proposition. 
There  is  a  class  of  cases  which  shews  that  if  the  real 
estate  were  devised  to  trustees  charged  with  the 
debts  of  the  testator,  that  those  chargsa  iapose  on 
the  trustees  &e  trust  of  raising,  money  to  pay  tiiose 
debts,  and  the  estate  being  given  to  them,  they  can, 
through  the  means  of  their  estate,  raise  money  for 
the  payment  of  those  ddits.  There  is  another  dasa 
of  casss,  of  which  several  were  dted;  the  last  is 
Fiirbt$  V.  Psaeoei,  11  M.  &  W.  630,  winch  decides 
that  if  it  appear,  from  tha  whole  purview  of  the  wiH, 
that  the  tsststor  means  hia  real  estate  to  be  sold,  aad 
the  prooeeda  of  that  real  estate  to  be  disbibntsd 
for  the  purpose  for  which  it  is  given,  which  tba  exe- 
cutOB  alone  by  law  could  pertov,  tbeo,  th^  there 
is  an  implied  authority — an  implied  power— given  by 
the  will  to  sen  tha  as^ta,  and  tiiat  the  exacatoa  who 
is  to  distribute  the  money  is  the  proper  person  to 
sen  it.  Several  cases  were  dted  which  confirm  that 
preposition.  And,  upon  looking  to  these  cases,  there 
nnot  a  single  case  or  a  siogla  sntharity  iriiicb  says 
that  the  simple  chargeof  theestate,  with  the  payment 
of  debts,  does  mors  than  make  a  charge  upon  the  estate 
m  the  hands  of  the  devisee  if  Hie  estate  is  devised, 
in  the  hands  of  tha  hai«-at-1aw  if  the  eatata  deroteea 
by  the  law  of  inheritance  upon  tha  heir-at-law.  The 
only  aothorities  wiuch  had  the  aspect  ot  oonstitQtiac 
the  execntor,  or  giving  the  exeentor  ot  execiilrix  an 
implied  powor  to  sell,  was  the  dtctem  of  Tice-Chaa- 
cellor  Shadwell  io  the  case  of  Farbm  v.  Peatoek, 
twice  before  him,  and  also  before  the  Court  of 
Ex. ;  and  in  one  of  those  oaaes,  in  12  Suaaa'a 
Cases  in  Chancery,  the  Vios-Chanoellcr  of  Ea^aad 
is  reported  to  have  said,  "  If  a  testator  oharges  his 
real  estate  with  the  payment  of  his  debts,  that, 
prrmi  yiictr,  gives  his  exaeutor  power  to  sell  the 
estate,  and  to  give  a  good  discharge  for  the  pochase- 
money ;  that  was  aU  that  I  decided  on  the  argnment 
of  the  demarrer."  If  that  is  correctly  reported,  it 
would  imply  that  tba  Vice-ChaaceOor  was  of  opinion 
that  a  simple  charge  ofdebts  without  more— witfaoat 
any  terms  in  the  will  iadicatmg  such  aa  intaBtio&  on 
the  part  of  the  testator,  was  an  implied  aathoeity 
given  to  tha  execntor  to  seU,  that  would  be  asalitary 
anttiarity,  becanse  there  ia  none  other  to  be  foond 
thatgoes  to  the  same  extant.  But  the  Vice-Chan- 
cellor  is  merdy  stating  what  he  had  stated  before. 
The  first  time  the  case  of  Forbtt  v.  Ptataek  was 
before  him,  the  propodtion  he  is  there  repotted  to 
have  stated,  in  the  11  Simons,  is  quits  distinct  from 
this:  thcate  it  is  perfectly  deer  that  he  gave  his 
opinion  upon  the  supposition  that  the  will  in  that 
case  authorised  the  me  of  the  property ;  that  the 
testator  meant  it  to  be  sold ;  and  that  the  execntor 
was  the  proper  person  to  carry  that  intention  into 
effect ;  ud  Iw  cites,  in  givinf[  bis  judgment,  a  case  of 
Ward  V.  Bewon,  before  him,  which  was  to  that 
effect.  "SeU  all  off,  both  the  real  and  personal  pro- 
perty, and  divide  the  produce  between  my  wifo, 
Muy  Ann  Ward,  and  my  sons  and  Hanghters,  each 
to  share  alike.  The  law  gives  the  house  atTodding- 
ton  to  the  youngest  son;  out  it  is  my  will  to  sellaU. 
I  appoint  Mr.  Bobert  Ward,  my  brother,  and  my 
wUs,  Mary  Ann  Weed,  my  executors."  That  was 
the  whole  of  the  win,  and  he  held,  in  that  case,  there 
was  dearly  a  piwer  to  sell,  which  must  be  executed 
by  the  executors;  aad  so  upon  the  purview  of  tba 
whole  will,  in  Farbat.  Ptaeotk,  he  was  of  the  same 
opinion,  and  that  was  the  opinion  which  tha  Court  of 
EGc  on  the  case  sent  to  them,  also  entertained.  That 
was  the  law  on  the  subject.  When  the  case  was  ha. 
fore  Vice-Chanoellar  Bruce,  be  expressly  giarded 
himself  from  saying  that  be  decided  the  efleot  of  a 
simpto  charge  of  the  estate  woald  amount  to  a  power 
to  sell :  in  net,  there  is  no  case  that  gpea  to  that 
extent.  The  only  doobt  that  we  entertuned  in  our 
nrinds  waa,  whether  there  was  enough  enablini  us 
to  say  that  the  testator  meant  his  estate  should  be 
sold  for  the  same  purpose — it  was  not  that  ha  sob- 
jectad  his  real  estate  merdy  to  the  payment  of  his 
through' the  foots  of  the  case  and  reading  the! just  debts,  but  his  faneral  and  testamantary  ex- 
wiO.— There  is  no  doubt  the  Bala  houses,  not  penses,  and  charges  attendant  thereon,  "  and  tha 
bdng  devised  by  the  will  to  any  devisee,  passed  i  legacies  hereinafter  b^  me  bequeathed,"  subjecting 
to  the  heir-at-law;  whether  there  waa  a  remainder '  it  to  a  charge  of  legaaes.  He  clearly  ^vea no  power 
of  the  Bala  houiea  after  tiie  death  of  the  wife, '  of  sale ;  but  it  wae  snneeted,  charipng  the  estate 


executrix  to  selL  Now  we  hare  cnnHidpred  tbaaa 
eases,  and  we  have  found  no  aathorit^  for  aook  a 
proposition.  As  to  the  exception  in  this  also,  "  ex- 
cept my  Bala  bcnses,"  which  be  does  not  wish  t» 
devise,  it  might  be  said  t6  be  his  intention  that  the 
Bala  houaaa  should  be  sold,  although,  perfaape,  not 
tha  other  pioperty,  for  the  purpose  of  paying  the 
testamentary  expenaae  and  charges,  just  as  if  he  had 
made  an  appointment  of  the  Bda  booses  to  be  sold 
for  that  purpose,  and  as  if  he  hsd  given  a  power  ta 
the  executor  for  that  purpoee.  But  wa  are  of  Iranian 
that  this  really  carries  the  case  no  tar&et ;  it  istif 
subjects  tba  estate  in  tha  hand  of  the  heir-at-law  ts 
a  charge  for  faneral  and  testamantary  expenaae,  aad 
the  chaqgea  fUtatAjng  the  proof  of  the  will,  wUck 
the  execntrix  musten&nce  tiuough  the  medium  of  a 
court  of  equity,  and  tharefbie  we  think  in  thu  cass 
the  execntrix  had  no  power  to  seU  or  mortgage  that 
estate.  Sfas  was  led  into  a  mistake  by  the  adTioe  she 
has  received  for  the  purpose  of  avoiding  an  equity 
suit.  It  is  not  within  the  prindple  of  any  of  tha 
cases,  in  which  it  has  been  held  that  there  is  an  im- 
plied power  of  sale  and  an  implied  power  of  mott- 
gsge  Dy  the  wilt.  We  have  peifectly  satisfied  oar- 
seWes  on  that  bead,  and  therefore  tha  reeoU  is  dis 
rule  in  this  case  lanst  be  discharged. 

AioaaaoM,  B-r-The  strongest  case  waa  tiiacsss 
in  Dyer,  where  tha  testator  appointed  lands  for  tha 
payment  of  his  debts ;  here  ha  baa  only  chargsl 
them,  but  he  baa  not  sail  for  what  pnrpoea.  Ia 
Dyer  it  waa  an  appoiataant  of  a-particalar  eatate  ia 
general  for  payment  of  debts;  in  this  caae  it  is  a 
gewral  charge  on  all  the  landa  with  tha  sxoeptiaB  of 
p«frt>inU»  land,— for  whatpnrposa  those  lands  wae 
excepted  nobody  knows.  Rule  Otehmrytd. 


Bspettsd  by  Vtno  Cm  Kioiui.Bki.  of  the  IBM* 
"  Tonpla,  Bai(irt«r«t-I«v. 

*  Tkunday,  ifareh  6. 

(BsCnre  Mr.  Cniaeiierinner  Phillips.) 
Re  RuBixa  P.  Brainb. 
Qppost/ion — A4ii>»med  hearmg. 
A  creditor  reeeiving  due  nottee  iff  the  iearinf  </mt 
intoltent,  and  not  appearing  to  oppott  witil  an 
adjourned  hearing,  it  not  entitled  to  oppott. 
This  was  an  adjourned  hearing.    Several  of  tie 
creditors  oppoaed,  aad  aaongat  the  rest  one  nssMd 
Cooper,  who  had  net  appeared  upon  the  first  hesriBg. 
Cooke,  tat  thtt  insolvaet,  ohjeetad  to  his  opfo- 
sition. 

Ifr.  Coopar  add,  Oat  bdng  unsraH  at  tiie  oii^Hl' 

faearteg,  and  b^ng  informed  that  there  coeld  ant  be 

a  final  adindkation,  as  there  were  imperfect  ssrrisss, 

he  had  reaarvad  his  oppcaition  for  to^lay. 

Mr.  Commissianer  FaiLLipadiaaUowed  tbeoppe- 


Mtmiag.  Manh  17. 

(BeCsre  Mr.  Caaasssioesr  Lav.) 

Bt  Bdvako  HaNKT  Tatu». 

Cdniraating  deitt  without  reatanable  eaptctalimu 

^pagtntnt—Dekti  in  TVodr. 
Dtiit/br  good*  in  trait  may  be  eontraeted  milhmri 

rononeilt  or  prokabtt  exveetationt  qfpmpmmi. 

This  inaalveotwas  a  papaihangsr  and  giaa»-uidlsi, 
redding  at  HoUoway.  llie  aggregate  aasonnt  of  Us 
debts  was  234i.  The  dsbts,  with  oomidaiatiaa,  nmo, 
1861.  His  inselveney  was  ocoasiaaed  by  leasss  by 
contracts  and-  illness.  Ha  was  opposed  by  Ifr. 
Alfred  Godett,  ^aas  merchant,  Soho-sqnam,  npaa 
the  grannd  that  hia  debt,  aau>nnting  to  63/.  4i.  8d. 
for  goods  ia  trade  supplied  in  1866,  was  contiacted 
witboot  reasenaUe  and  probable  expectations  of  paf- 
msnt.  Tba  insolvent  took  a  place  of  bvaineas  m 
Holloway,  not  being  dssr  of  debt  at  tha  tiaae^  sod 
he  carried  on  his  trade  for  nine  months,  dorh^ 
wUch  be  had  goods  from  the  opposing  oreditDr  to 
the  amount  of  63/.  which  he  sold  for  7bl.  bnt  didast 
par  him  any  tfasag. 

the  CooBT  remanded  the  insolvent  far  ai|^ 
calendar  ssenths,  for  conteaeting  the  debt  witiiont 
reeeooaUe  or  prdiable  expeolafion  of  payment. 

FK>1!BCnOK  CASE, 
lie  William  Hill  Powell. 
Semble,  that  negleettng  to  make  pagmente  m  ttntmtl 
tothetermitfthepropotalmaieupanthegraml- 
ing  ofthtfinti  order,  it  a  contempt  qf  Court,  cf 
which  the  Court  mag  alwagi  take  notice. 
Whenapropotalitmade,  the  Court  wiU  be  guidai 
kg  cireumiiancet  in  granting  or  witkhotding  tha 
final  order,  but  it  ditapprotet  of  withholdimg  the 
fin^  order. 

'ThisinsolveDtwaaamsssenger  of  the  court.  He 
made  a  liberal  proposal  for  the  pavmentof  bu  debti^ 
which  was  aooededto  by  almost  ul  the  creditors.  A 
point  was  moated  aa  to  whether  the  final  ordar 
should  be  granted  at  once,  or  the  protsetion  leucwed 
from  time  to  tims,  as  the  parent*  were  maia.  ae> 
cording  to  the  onUnary  practioe. 
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Mr.  Qto.  lAtni,  the  intolnnfs  attorney,  men- 
&>ned  to  the  Court  the  inoonraiienoe  renilting  to 
■n  inaoWent  from  withholding  his  final  ordtr  in  dna 
□oiune.  Tlie  offioen  of  the  Coontr  Courti  leized 
the  property  of  the  insolvent  in  execution,  which 
irent  in  due  coorse,  a*  the  proteotinf  order  was  no 
bar  to  an  action  for  the  recoveiT  of  adebt  This  led 
bo  the  practical  absindity  of  maUnK  a  man  par  parti- 
cular debts  in  his  schedule  by  instalments  at  tde  same 
time  that  they  weie  making  payments  by  instahnenta 
to  the  creditors  generally  inserted  in  their  schedules. 
The  creditors  who  resorted  to  proceedings  in  the 
County  Courts  for  the  recore^  of  their  own  debts  in 
the  schedule  obtained  a  preferenoe  orer  those  cre- 
ditors who  did  not  resort  to  legal  proceedings.  If 
all  the  creditors  took  proceedings  under  thMe  dr- 
cnmstancee,  it  was  clear  that  the  protection  of  the 
inaolTent  statutes  would  be  a  nullity,  which  he  sub- 
mitted the  Court  had  the  power  to  prevent,  and  was 
bound  to  prevent,  by  carrying  out  the  provisions  of 
the  Act,  and  granting  in  due  course  the  final  order. 

Mt.  Commissioner  Law  expressed  his  disapproval 
of  the  system  into  which  they  had  bllen  of  not 
sraating  the  final  order,  a  syrtem  into  whidi  they 
had  fiallen  in  consequence  of  the  defective  state  of  the 
Act  in  reference  to  the  enfocement  of  these  pro- 
posals if  they  were  not  acted  upon  after  the  final 
Older  was  obtained.  His  present  impression  was, 
that  disobedience  to  the  order  of  the  Court 
for  the  payment  of  an  instalment  becoming  doe 
under  a  proposal  after  the  granting  of  the  final  order 
oonditioDal  upon  these  payments  beinc  made,  was  a 
contempt  of  Court,  and  might  be  dealt  with  accord- 
ingly. In  this  case  he  did  not  see  the  usual  nason 
for  withholding  tlie  final  order,  for  the  insolvent 
b^ng  an  officer  of  the  court,  if  the  payments  ware 
not  made,  his  own  income  would  vanidi  at  once. 
Th»  final  order  might  therefore  be  nanted,  and  the 
piopoaal  wtU  be  part  of  the  final  order. 

Th*fi»al  order  mu  granttd. 

'tin ml  9au.j^^ 

COURT  OF  COMMON  BENCH. 
Bepocted  br  W.  J.  Miroun,  Eh.  of  the  Iniwr  Tenmls, 

sirrnros  rs  ixtsnov  aitbb  idchabuub 

TBEM. 

Saturday,  Dee.  14,  1850. 

(Before  Chief-Justice  Jbrvis.) 

FiBBMONOKRS'  COMTANV  R.  DiHSDALB. 

Sobp.  du.  tecum— £i«<iBic« — Privilege — Seeondary 
evideite^—PrceeetUnge  t»  ParUameni— Agent — 
amtewuntt^AdmiuiiiHi^ 
lff<m  attorney  appeart  in  obedience  to  a  subpoena 
duces  tecum,  and  oijettt  that  he  hold*  the  deed 
which  he  i*  lubpeauud  to  prodttee/or  a  client, 
teeondary  evidence  ef  the  deed  w  admiteible, 
though  it  it  not  proved  that  euch  client  otjecie, 
or  that  he  hat  had  notice  to  produce. 
A.  and  B.  appeared  in  Parliament  ae  the  agents 
for  the  prometert  of  a  BiO;  the  proeeedingt  re- 
lulted  in  an  Act  hetngmade: 
Held,  that  tiatemente  made  by  A.  and  B.  for  the 
furpoiet  t^  the  BUI,  were  admiteible  againet  the 
pnmotere,  withoutjitrtherproqfi)f  authority  to 
aetfor  tueh  promoter*. 

On  the  trial  of  this  cause,  a  deed  was  called  for  on 
behalf  of  tiw  plaintiff,  and  an  attorney  appeared  to  a 
lubpmna  duces  tecum,  but  ob.jected  to  produce  it  on 
the  ground  that  he  waa  holding  it  for  a  client,  and 
that  he  had  not  the  authority  of  his  client  for  the 
ptodoetioB.  Secondary  evidoioe  was  then  tendered. 
Orowder,  Q.C.  objected  to  its  reception.  It  did 
not  appear  that  the  dient  had  any  objection  to  its 
prodoctioiv  or  that  he  had  receirea  notice  that  it  was 
wasted ;  the  |»ivilega  was  that  of  the  client,  not  of 
the  attorney,  and  the  ^plaintiff  should,  therefore, 
have  given  the  client  notice,  and  should  have  shewn 
Us  dustnt  to  its  production. 

Sir  P.  Theeiger,  coattk.  The  refusal  of  the 
attorney  to  prodooe  it  is  sufficient ;  he  says  that  he 
holds  it  for  the  cUent,  and  be  is  not,  tlierefore, 
enlilled  to  produce  it  wi&out  the  expieaa  authority 
of  bis  dient.  A  similar  case  occurred  before 
Arke,  B.  and  secondary  evidence  was  admitted. 

Jbbvis,  C.J.— I  think  it  must  be  snffidcnt  to 
shew  the  refusal  of  the  attorney.  The  attorney, 
when  ssrved  with  the  sobpoeaa,  may  not  have  men- 
ticoed  Us  client  to  the  plaintiff,  and  the  plaintiff, 
.  suppesing  that  the  attorney  holds  for  himself,  may 
this  be  turned  round  at  the  trial,  because  he  had 
given  no  notice  to  a  person  of  whom  be  probably 
nsver  before  heard.  It  would  be  very  difficult  to 
obviate  the  objection  if  valid.  I  think  secondary 
evideDce  is  admissible.  Evidence  admitted. 

It  appeared  that  the  defendants  were  the  pro- 
moteis  of  a  Bill  in  Parliament,  which  was  carried 
^nnih  and  resulted  in  an  Act.  Statements  made 
by  Mesan.  Dyson  and  Hall,  the  parliamentary 
>|tBts,  when  appearing  for  the  promoters,  were  now 
tendered  in  evidence  for  the  plaintifib. 
Crowder,  Q.C.  objected.    The  statement*  of  Dy- 


son and  Hall  were  not  admissible  against  the  de- 
fendants, without  shewing  that  they  were  authorised 
to  act  for  them. 

Jbbvis,  C.  J.— Is  it  not  like  the  attorney  on  the 
reoord  in  an  action  ? 

Sir  F.  Theeiger  and  Hill,  Q.C.  contii.— From  the 
beginning  to  the  end  of  the  proceedings  in  Fariia- 
ment,  Meesn.  Dyson  and  Hall  appoired  as  the 
agento  for  the  promoters,  they  conducted  all  the  pro- 
ceedings, and  the  Act  was  made.  Surely  the  pro- 
moters cannot  now  npudiato  the  anthority  of  Messrs. 
Dyson  and  Hall  to  act  for  and  to  bind  tluBm. 

Crowder,  Q.C. — Suppoong  an  attorney  has  carried 
on  an  action.  If  it  afterwards  becomes  necessary  to 
prove  his  acts  or  his  dedarationa  against  his  apparent 
client,  it  is  not  snffident  to  shew  that  he  is  the  at- 
torney upon  the  record.  It  may  have  been  a  volun- 
tary act  on  his  part,  without  any  retainer  or  authe- 
rity  firom  the  party  for  whom  he  appears.  Besides, 
some  of  the  defendants  may  have  become  promoters 
at  the  last  meeting,  alter  the  statements  now  ten- 
dered were  made. 

Jektis,  C.  J. — ^The  statements  bein^  made  in  the 
course  of  proceedings  which  resulted  m  an  Act  of 
BsrUament  subsequently  adopted  by  all  the  defend- 
ants, they  sre,  in  my  opinion,  admissible  against 
them  withont  further  proof  of  authority.  I  under- 
stand tiia  statements  to  be  of  such  matters  oniv  as 
(he  agents  would  make  for  the  purposes  of  the  Bill ; 
thev  must  be  dearly  within  the  scope  of  their 
anthoritv.  Evidence  admitted. 

Sir  F.  Theeiger,  U.  D.  Hill,  Q.C,  Channell. 
Serjt  and  BovUl,  for  the  planitiffs. 

Oowdsr.  Q.  C,  B.  Jamee,  Q.  C,  Allen,  Sent 
Skinner,  BramweU,  Hindmarth,  and  /.  Brown,  tar 
the  defendants.  ^^ 

Friday,  Deeewtber  20,  1850. 
De  Obdcht  v.  BanrsaBa. 
Hueband  and  wife — Separation— UaUlUy. 
Ifhveband  and  wife  are  living  (giart,  the  hueband 
ie  liable  far  neeeetarin.  unleee  he  makee  her  an 
adequate  allowanee,  coneidering  hie  otin  meane 
and  irfi  t'Mwifawtsi 
Semble,  a  letter  to  the  wife  directing  her  to  get  in 
and  tend  aUttqf  her  debt*,  that  tome  arrange- 
ment might  be  made  reepeeting  them,  dote  not, 
if  tueh  allowanee  teas  adeguate,  render  him 
liabU. 
A»d  temble,  he  it  not  liable,  though,  ofter  tueh 
letter  he  did  not,  during  the  remaimng   three 
'  montht,  remit  any  further  dividende  of  the  pro- 
perty, which  wae  tetiled  to  her  leparate  ute. 
The  action  waa  in  attumptit  on  the  common  oooat* 
for  goods  sold,  and  on  an  account  stated.  The  deCsnd- 
ai^leaded  the  general  issoe. 

The  plaintiff  waa  a  tradesman  living  at  St.  Heller's, 
in  Jersey,  and  the  defendant  was  superintendent  of 
the  London  and  North-Weatem  Railway.  It  ap- 
peared tiiat  the  defendant,  who  was  formerly  an 
officer  in  the  Engineers,  married  in  1822. 10,000/. 
Consols  bong  settied  to  the  separate  use  of  Us  wife ; 
that  afterwards  a  Anther  sum  of  S,000{.  stock  was 
left  by  win  to  the  separate  use  of  his  wife, 
vrith  a  remainder  in  a  further  sum  of  1,0001. 
subject  to  a  life  estate;  that  in  1842  tiie  defendant 
became  embarrassed,  and  that  it  waa  then  arranged 
that  his  wife  and  children  shoald  leave  him  a  Lon- 
don and  go  to  live  in  Jeisey ;  they  did  so,  and  re- 
mained thete  till  May  1847,  they  then  came  to  Lon- 
don and  steyed  with  the  defendant  till  November 
1847,  the  wife  and  three  diildren  then  returned  to 
Jersey,  where  they  remained  till  June  1848,  when 
they  finally  returned  to  England ;  the  defendant  was, 
dunng  all  tfiis  time,  holding  the  situation  of  super- 
intendent, at  a  salary  of  800/.  a  year,  and  the  duties 
of  the  place  prevented  him  from  living  out  of  Eng- 
land; he  had  remitted  to  his  wife  at  diffenot  times 
sums  of  money  amounting  in  the  whole  to  600/.  a 
year,  being  equal  to  the  proceeds  of  her  own  pro- 
perty. Some  letten  were  read  from  the  defendant 
to  his  wife,  in  whidh  be  addressed  her  a&ctionately 
and  ur^  her  to  rejoin  him  in  London.  One  of 
those  letters  was  dated  March  1848,  and  pressed  her 
to  send  him  a  list  of  the  debts  owing  in  Jeney  and 
elsewhere,  that  he  might  see  what  arrangement  could 
be  made  respecting  them.  After  that  letter  no  further 
dividend  was  sent  to  the  defendant's  wife.  This 
action  was  brought  for  necessaries  supplied  to  the 
defendant's  wife  and  children  between  January  1847 
and  May  1817,  and  between  November  1847  and 
June  1848;  the  letter  ot  March  1848,  was  not  com- 
municated to  the  plaintiff. 

Jervis,  CJ.  in  addressing  the  jury  said, — This 
case  presents  some  difficulties  in  law,  though  the 
facts  are  dearly  ascertained.    It  is  a  question  en- 
tirely of  prindpal  and  agent    The  general  presump- 
tion is  that  the  wife  is  the  agent  for  the  husband,  but  j 
if  you  tX3  of  opinion  that,  at  the  time  when  the ' 
credit  was  given  circumstances  existed  whidi  rebut ' 
the  presumption  of  agency,  you  will  find  a  ver-  ! 
diet    for    the    defmdant.      You    must    consider  | 
whether,  at  the  very  time  of  the  contrart,  there  i 
was  any  presumed  agency  existing,  for  nothing  that 
happeMO  after  that  period  could  in  any  way  vary  \ 


theitata  of  things.  It  is  dear  that  at  tiut  time  Oa 
wife  was  living  aput  firom  bar  husband.  She  wddU. 
then,  primi  faeii,  be  preeamad  to  have  autho- 
rity to  find  him ;  but  that  presumption  might  be  re- 
butted by  the  feet  of  his  having  given  her  an  ade- 
quate allowaace,  taking  into  consideration  his  meana 
and  dreumstaneea.  Now  she  waa  livtug  at  Jersey, 
reiwrted  to  bea  dieap  place,  and  hsdeOO/.  a  year, 
which  was  remitted  to  her.  He  had  800/.  a  year 
salary,  so  incumbered  that  he  could  ssaicely  call 
10/.  a  year  his  own.  I  shall  lea*e  to  you  fheas  two 
questions: — Fiist,  were  they  living  seiiarately  2 
Secondly,  if  they  were,  did  the  defSsnaJant  maka  har- 
an  adequate  aUomuioe?  If  these  oocatiaoa  •!» 
answered  in  the  affirmatiTe,  I  shall  laen  direct  »• 
verdict  for  the  dafendant,  with  leave  for  the  plaintiff 
to  move  to  enter  a  verdict  for  himself,  on  the  passage 
contained  in  the  letter  of  Blarch  1848,  and  on  the 
fact  of  no  dividends  being  sent  to  the  wife  after  the 
d^e  of  that  letter.  It  mar  turn  out  that  that  letter 
will  alter  the  dsfendaat^sliithility  as  to  thevAoleor 
as  to  a  part  or  not  at  alL 

The  jory  fooad  that  thay  were  fifing  apart,  and 
the  allowance  was  sirfSdent. 

Verdict  for  the  defendant. 

OuatneU,  Seqt  and  H.  Hill,  for  the  ptaintiiE. 

Bplet,  Sajt  aad  Qromptan,  for  the  dnfandant. 


ff ircvit  Sfyoitt. 

OXFORD  CIHCUIT. 
Bsported  by  3.  S.  Sins,  Bsq.  BarrMsr4t-£aw. 

WORCESTER  SPRING  ASSIZES. 
Mondm,  March  10. 
(BtCsre  Mr.  Justioe  Tai.vodbj>.) 
Rbs.  «.  GABONBa. 
Clss<»  ofpr«teution~-Jndietment  under  itatuta 
9if9Viet.e.VB,t.\1. 
AnindietmiatunderHwilatuie&S(9  Vict.  c.l09^ 
which  enact*  that  eveey  perton  who,  byfirmd  or 
unlawful  device,  or  ill  practice,  m  fuiqmv  *t- 
eardt,  ice.  "  ehall  win  from  any  other  nereon-emy 
mm  qf  money  or  viduaUe  thing,  ihallbe  deemed 
guilty  qf  obtainimg  tueh  money  or  valuable  iUnq- 
from  tueh  othar  ptreon  by  afalte  pretence,  with 
intent  to  cheat  or  d^aud  euch  perton  V  tha- 
tame,   and   being   eonaided   thertqf,   thaU  bt. 
pumihed  mecardinglft,"  ie,  within  the  meaning  <if 
the  ttatutti  Geo.  4,  e.  S4,  r.23,  which  empowers 
the  Cemrt  to  order  the  autt  qf  protMution*  im^ 
indictment*  (intsr  alia)  fbr  "  knowingly  and  d*. 
lipmidly  obtainimf  my  property  by  fait  pir*- 
tente*. 

The  indiotasent  contained  dgbt  counts.  Of  the. 
first  six,  some  aUsged  that  the  prisoner,  wiA  aaa- 
Jamaa  Bristoa,  and  another  parson  unknown,  oaa- 
snind  to  cheat  and  defiaad  Robert  Hopkins,  and 
did  aetoilly  cheat  and  de&aud  him  of  the  sam  of 
five  pouads,  setting  out  the  overt  acts  in  various 
ways,  «ll»Ei'»g  them  to  be  the  inducing  Hopldna  to 
play  at  diveta  gaasea  of  cards,  and  using  packed 
cards.  Othsrs  of  the  six  counia  alleged  the  oon^ 
spiiaev  to  be  to  defaaud  Chariea  Royrton,  and  the. 
actually  rhcating  and  defirauding  bim  of  twenty 
pounds,  by  similar  means.  The  seventh  and  eudhta 
counts  were  framed  under  the  statute  8  &  9  Vict. 
c.  109,  s.  17,  and  icapactivaly  charged  the  prisoner 
wiA  having  won  trata  Hopkioa  the  sum  of  five 
unds,  and  fiom  Royston  the  sum  of  twenty  paaada, 
means  of  unbvrfnl  devices,  to  wit,  by  paoking- 
and  ananging  the  cards. 

The  jury  having  returned  a  gsoaral  verdict.  Cft 
guilty, 

Huddletton,  for  the  proaecntioa.  made  an  ap-^ 
jdication  to  the  leaned  judge  that  the  costs  of  the 
proaacutioB  should  be  taxed,  aad  allowed  by  the. 
officer  of  tiie  court 

Taltoubo,  J.  observed  that  the  Court  bad  no 
power  to  grant  the  ooato  of  a  prosecution  for  oon- 
spiracy. 

Huddleeton  begged  to  call  his  lordship  s  attention 
to  the  huagnace  tf  the  17th  seetion  of  tiie  statato 
8&9Vietcri09.  That  section  anaeto  "that  aracp 
person  who  thai]  by  any  trwai  or  unlawful  devi^ 
or  ill  practice  in  plaThig  at  or  widi  cards,  dice-t^ka^ 
or  other  game,  or  in  Bearing  a  ^art  in  tiie  stakes^ 
wagen,  or  adventnrea,  or  in  betting  on  Uie  sides  or. 
handa  of  tiiem  that  do  pky,  or  in  wagering  on  the 
event  of  any  gaoM,  spoit,  pastime,  or  exerds^  WIB 
from  any  other  pOTSon  to  himself,  or  any  other  (r 
others,  i^  sum  of  money  or  valuable  thing,  sfaall  he 
deemed  guilty  of  obtainiiig  such  money  or  vduable 
thing  from  such  other  penon  by  a  nlae  preteaee 
with  intent  to  cheat  or  defraud  each  personofthe 
same,  and  being  convictsd  thereof  shall  be  punished 
aceoidingiy."  Now  the  statute  7  Geo.  4,  c.  64,  «. 
23,  whidi  enumemted  the  particular  description  at 
misdemasnors  in  which  power  is  confeired  on  the. 
Coart  to  aUow  the  ooato  of  prosecntions,  exuready 
for  "  knowingly  and  SmbeaMf 
any  property  by  fUse  preteooes.  He 
submitted  that  tfab  inoictmsnt  was  in  substance  an 
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indietment  for  obteining  property,  namely,  money, 
hf  false  pretences,  and  was  conaeiinenflT  •  prosecu- 
tion in  which  the  prosecutor  was  entitled  to  costa. 

TjU.rociu>,  J.  said  lie  felt  tliat  tins  was  a  case  in 
wiiidi  be  ought  to  allow  costs,  if  be  had  the  power. 
He  woidd  consult  Mr.  Justice  Fatteeon  (who  had 
left  Worcester)  and  intimate  the  result  at  Stafford. 

At  the  sitting  of  the  Court  at  Stafford  on  the  12th 
of  Much, 

Talfoubd,  J.  said, — I  hare  consulted  my  learned 
brofiier  Mr.  Jiutice  Pattesonwitb  respect  to  the  case 
of  John  Fredericlc  Gardner,  tried  at  Worcester  on 
Saturday  last,  and  he  is  of  opinion  with  roe  that  the 
two  last  counts  of  the  indictment  did  in  fikct  amount 
to  a  charge  of  obtaining  money  by  Mse  pretences, 
and  that  I  have  therefore  power  to  order  costs  in 
this  ease,  which  I  a'M»>rdingIy  do.  I  should  much 
regret  if  I  had  not  had  the  power. 


STAFFORDSHIRE  SPRING  ASSIZES. 

nvrtdttff,  March  13. 

(Before  Mr.  Justice  TALrouRD.) 

Reo.  e.  DuNKiNO  and  Another. 

Stioard  for   MHgenet    in    tht   apprthetuion   of 

Hfenden—Siatate  1  Geo.  4,  c.  64,  t.  28. 
A  perton  rttiiing  in  a  hOHit  broken  into  by  bur- 
glare,  and  who,  by  fattening  them  m  a  room, 
detain*  them  there  until  attielance  it  obtained, 
and  the  capture  of  the  offendertefeeted,  it  within 
the  mtamng  of  the  ttatute  7  Geo.  4,  e.  64,  i.  28, 
which  enablet  the  Court  to  order  pavment,  by 
way  ^f  eompentation,  to  any  perton  who  appeart 
to  have  been  active  in  the  apprehentton  cf 
■afendert. 

^niomas  Dunning  and  Thomas  Woolman,  pleaded 
guilty  to  an  indictment  charging  them  with  bur- 
^arionsly  breaking  and  entering  the  dwelling-house 
of  Elizabeth  Holmes,  on  the  27th  of  January,  1851, 
at  the  parish  of  Bushall,  and  stealing  therein  one 
aoTereign-balance  and  case,  one  jacket,  and  other 
articles,  the  property  of  A^lUam  Holmes;  and 
therein  also  assaulting,  with  hitent  to  murder,  the 
said  William  Holmes. 

Vaaghan,  who  appeared  for  the  prosecution, 
appUed  to  the  Court  to  award  William  Holmm  some 
recompense  under  the  pecoliar  drcnmstances  of  the 
case.  It  appeared  from  the  depositions  that  about 
two  o'clock  on  the  night  of  the  above  day  the  pri- 
soners broke  into  the  house  of  the  prosecutrix,  who 
is  a  farmer,  living  at  a  hamlet  called  the  Butts,  in 
the  above  parish,  by  cutting  six  panes  of  glass 
out  of  the  kitchen  window.  When  they  had 
got  in  they-  collected  into  a  bundle  all  the  pro- 
perty they  thought  worth  removing  in  the  lower 
part  of  the  house,  and  drank  two  or  three 
bottles  of  elder  wine  and  a  quantity  of  beer. 
Tbey  then  took  up,  the  one  a  constable's  Etas',  which 
bdcmged  to  William  Holmes,  the  brother-in-law  of 
the  prosecutrix,  and  the  other  prisoner  took  the  iron- 
bar  of  one  of  the  windows,  and  proceeded  up  stairs 
to  y^lliam  Holmes's  bed-room,  and,  in  the  dark, 
becan  to  strike  at  hiai  while  be  lay  asleep,  and  then 
inflicted  three  severe  wounds  on  the  head.  He  got 
up,  stnu^led  with  them,  wrested  his  staft'  from  the 
one,  and  struck  about  right  and  left,  and  got  outside 
the  door,  and  shut  it,  keeping  the  prisoners  inside, 
and  shouting  aloud  for  assistance.  One  of  his  nieces 
ran  out  and  Drought  in  some  of  the  neighbours,  and 
they  all  then  went  into  the  room  where  Uie  prisoners 
were  detained,  and  there  they  were  found  lying  on  the 
jtronnd  quite  drunk.  Theywere,  of  course,  secured. 
The  wounds  inflicted  on  William  Holmes  were  so 
very  severe  that  they  produced  concussion  of  the 
bram,  and  altogether  so  injured  him  that  he  was  not 
able  to  leave  bis  bed  till  yesterday,  when  he  was 
brou{^t  here,  and  it  was  probable  he  would  never 
reoovBT.  He  had  been  obliged  to  have  medical  and 
surgical  attendance  ever  since  the  event,  and  he 
could  ill  aflbrd  the  expense. 

TAirocaD,  J. — The  circumstances  under  which 
nie  statute  (a)  enabling  the  Court  to  order  payment 
by  way  of  compensation,  are  where  any  person  shall 


(«)  7  Geo.  4, 0.  «4,  s.  28,  which, "  for  the  better  remimeni- 
uon  of  penoDi  who  hafe  been  aotive  in  the  apprehension  o( 
certain  offenders,"  enact*  "  That  wha«  any  person  ahsll 
Mipear  to  any  Court  of  Oyer  and  Terminer,  gaol  delivery, 
so.  to  have  been  active  in  or  toward  the  apprehension  of 
any  person  charired  with  mnrder,  or  with  relonionilj  and 
maUeinuly  shooting  at  or  attempting  to  diacharge  any 
kind  of  loaded  flrearnu  at  any  other  person,  or  with  atab- 


on  the  person  or  with  araon,  or  with  hone'  atealing,  bnDock 
ateaUng,  or  sheep  steaUng,  or  with  befaig  accessory  before 
the  liMt  to  any  of  the  offences  aforesaid,  or  with  receiving 
any  stolen  property  knowing  the  same  to  have  been  stolen : 
every  aneh  Court  is  hereby  snthorised  and  empowered  in 
any  of  the  caaes  aforesaid,  to  order  the  aheriff  of  the 
ooonty  in  which  the  offence  shall  have  been  committed,  to 
PVto  the  person  or  persons  who  shall  appear  to  the 
Oonrt  tohave  been  aotive  in  or  towards  the  apprehension 
^aay  person  charged  with  any  of  the  said  oSences,  mob 
a«m  or  soma  of  money  as  to  the  Conrt  ahall  seem  reason- 
able and  snfflcient  to  compensate  anch  person  or  persons 
for  his,  her,  or  their  expenses,  exertions,  and  loss  of  time 
in  or  towards  snch  apprehensian,"  &c. 


appear  to  hsrebeen  active  in  the  apprefaeiaion  of 
ofienders.    Is  this  a  case  within  the  statute  ? 

VoMghan  called  attention  to  the  fact  that  it  Was 
by  the  presence  of  mind  and  activity  of  Holmes  in 
closing  the  door  upon  the  prisoners,  and  keeping 
them  there  until  assistance  came,  their  apprehension 
was  effected. 

After  referring  to  the  Act  of  Parliament,  the 
learned  JunoE  said  he  was  of  opinion  that  by  giving 
a  liberal  interpretation  to  the  lanmiage  of  the  statute 
the  present  case  was  brought  \rithin  it,  and  be  ac- 
cordingly ordered  the  sum  of  10/.  to  be  handed  to 
William  Holmes. 


COURT  OF  PLEAS,  DURHAM. 

•  (Before  Baron  Rolpb.) 

Kbaskbt  and  Another  r.  The  Sunobrlaicd 

Marine  Insurance  Compant. 

Reeognizancei  by  a  corporation— Practice. 

Semble,  that  a  corporation  cannot  appear  by  the 

directort  to  enter  into  recognizance!,  but  ihould 

appoint  an  attorney,  under  the  common  teal,  to 

appear  and  enter  into  reeognizancei  for  it. 

'This  was  an  action  of  debt  on  a  policy  of  insur- 
ance, at  the  Durham  Spring  Assizes,  I8S0,  before 
Rolfe,  B.  when  a  verdict  was  found  for  the 
plaintiff's,  for  315/.  the  amount  claimed.  The  de- 
claration contained  a  special  count  on  the  policy,  and 
a  common  count  for  money  paid,  and  an  account 
stated. 

The  defendants,  who  were  a  registered  company, 
being  dissatisfled  with  the  verdict,  resolved  to  apply 
to  the  Court  of  Ex.  for  a  new  trial,  and  pursuant  to 
the  requirements  of  the  23  &  24  sees,  of  2  'Vict.  c. 
16,  "  An  Act  for  Improving  the  Practice  and  Pro- 
ceedings of  the  Conrt  of  Pleas  of  the  County 
Palatine  of  Durham,  and  Sadberge,"  entered  into  a 
recognizance  in  600/.  with  two  sureties,  the  condition 
of  which  after  stating  the  trial  and  verdict,  and  the 
intention  of  defendants  to  apply  to  the  Conrt  of  Ex. 
for  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  granted,  or  a  verdict  entered  for  the  defendants, 
was  in  these  words,  "  If,  therefore,  the  Sunderland 
Marine  Insurance  Company  do  make  and  prosecute 
such  application  as  aforesaid,  or  do  satisfy  and  pay, 
if  such  application  shall  be  refused,  the  debt, 
damages,  and  costs  adjudged,  and  to  be  adjadged,  in 
consequence  of  the  verdict,  and  all  costs  and  damages 
to  be  awarded  for  the  delaying  of  execution,  then 
this  recognizance  to  be  void,  or  else  to  remain  in  full 
force  and  virtue." 

The  directors,  at  a  meeting,  affixed  the  common 
seal  of  the  company  (which  had  the  name  of  the 
company  on  it),  and  two  of  the  directors  signed 
their  names  opposite  the  seal,  with  the  word,  "Di- 
rectors," and  the  two  sureties  signed  under  them. 
The  two  directors,  and  the  sureties,  then  acknow- 
ledged the  recognizance  before  a  justice  of  the  court, 
and  the  recognizance  was  filed  in  court,  and  notice 
thereof  given  to  the  pluntiffs. 

At  the  next  Conrt  of  Pleas  the  plaintiffs  obtained 
a  rule  to  set  aside  this  recognizance,  unless  cause 
shewn  before  any  of  the  judges  at  Westminster, 
pursuant  to  sec.  14  of  the  above-mentioned  Act. 

The  grounds  on  which  this  rule  was  obtained 
were: — 

1st.  That  the  defendants  were  not  empowered  by 
any  statute  to  appear  by  their  directors  before  the 
justice  who  took  the  recognizance,  and  enter  into  the 
said  recognizance ;  and  that,  consequentiv,  such 
recognizance  was  not  bindin;;  on  the  defendants  as 
a  company  or  individually. 

2nd.  That  it  did  not  appear  from,  neither  was  it 
alleged  by,  the  recognizance,  that  J.  C.  and  R.  C. 
who  signed  the  said  recognizance  as  "  directors " 
only,  were  at  the  time  the  said  recognizance  was 
entered  into  the  duly  appointed  directors  of  the  said 
company,  and  that  they  appeared  for  and  entered 
into  such  recognizance  by  and  with  the  authority 
and  on  behalf  of  the  defendants. 

3rd.  That  the  recognizance  being  conditioned  for 
the  payment  of  money  and  under  seal,  it  ought  to 
have  been  impressed  with  the  stamp  duty  impressed 
on  bonds. 

4th.  On  the  argument  a  fourth  objection  was 
raised,  viz.  that  the  rerognizanre  was  so  framed, 
that,  obtaining  a  rule  nisi  on  the  lOth  April,  Ather- 
ton  appeared  at  Chambers  before  Rolfe,  B. 
to  shew  cause,  when  the  learned  baron  adjourned 
the  argument  for  fourteen  days,  observing,  that  it 
was  proper  the  defendant  should  have  an  opportunitv 
to  apply  for  a  new  trial.  On  the  19th  April 
Knowlet  applied  to  the  Court  of  Ex.  for,  and 
obtained  a  role,  to  shew  cause  why  a  new  trial  should 
not  be  had,  or  why  judgment  on  the  first  count 
should  not  be  arrested,  and  why  the  verdict  on  the 
second  count  should  not  be  entered  for  the  de- 
fendants. 

On  the  9tli  May  Aiherton  shewed  cau<e  to  the 
rule  to  set  aside  the  recognizance,  and  argned — Ist. 
That  the  judge  conld  not  set  aside  the  recognizance, 
but  the  rule  should  have  been  for  leave  to  sign  judg- 
ment. 2nd.  That  the  plaintiHs  should  have  sign^ 
judgment  at  their  peril.    3rd.  That  the  joining  of 


the  corporation  was  surpluMffe,  the 
being  good  without  their  being  partiee.  (ZMren  v. 
Dixon,  2  B.  &  P.  443;  and  iTeene  r.  DearOam,  8 
East,  298.)  4th.  That  the  corporation  bad  execoM 
the  recognizance  in  the  mode  pointed  out  by  their 
deed  of  settlement  for  their  entering  into  contiacts. 
5.  That  no  stamp  is  necessary.  (Lopez  ■r.  JDe  TVste/, 
8  Taunt.  712.)  6th.  That  the  condition  fa  in  tiie 
words  required  by  the  Act  of  Pariiament,  aood  thai 
obtaining  a  rule  ntri  satisfies  the  condition,  aid  re- 
ferred to  Haworth  v.  Omerod,  6  Q.  B.  300. 

On  the  18th  May  Rolfe,  B.  ifischarged  the  rttie 
with  costs,  on  the  ground  ihtt  if  the  recognizance 
was  bad  the  plaintiffs  should  have  signed  jndgmest 
regardless  of  the  recognizance,  but  intimated  aa  opi- 
nion that  the  recognizance  was  improperly  entered 
into,  and  that  the  company  should  have  appointed 
an  attorney,  as  suggested  in  Cwrtie  r.  The  Kent 
Water  Workt  Company,  7  B.  &  C.  331.  to  appear 
and  enter  into  the  recognizance  for  them  ;  for  tney, 
being  a  corporation,  could  not  appear  rather  in  pet- 
son  or  by  their  directors. 

The  defendants  afterwards  brought  a  writ  of  ezm 
in  the  Q.  B.  and,  to  stay  execution  on  the  judgment, 
to  enter  into  another  recognizance,  which  tiiey 
did  by  appointing  an  attorney  (by  power  of  attorney 
under  the  common  seal  of  tiie  company,  signed  by 
two  directors  and  duly  stamped)  to  appear  in  Oe 
conrt  or  before  a^  justice  thereof,  and  for  and  oa 
behalf  of  the]  company,  with  two  sureties,  to  cuts 
into  a  recognizance  which  was  accordingly  done  in 
the  following  form,  and  no  objection  was  taken  to 
it:— 

"The  Sunderland  Marine  Insurance  Company, by 
Thus.  Bum,  tiie  solicitor,  their  attorney  in  that  be- 
half, duly  nominated  and  appointed  under  the  com- 
mon seal  of  the  said  Sunderland  Marine  Insurance 
Company,  and  you  J.  T.  and  R.  F.  in  your  own 
proper  person,  do  severally  acknowledge  to  owe 
unto  Matthew  Kearney  and  Robert  Noonan,  the 
sum  of  794/.  2s.  4d.  upon  condition  that  the  Sun- 
derland Marine  Insurance  Company  prosecute  their 
writ  of  error  with  efllect,  and,  if  judgment  be  af- 
firmed, shall  satisfy  and  pay  the  debt,  damages,  and 
costs  recovered,  together  with  such  costs  and  da- 
mages as  shall  be  awarded  by  occasion  of  tiie  deby 
of  execution ;  and  if  the  said  Sunderland  Marine 
Insurance  Company  shall  fail  to  do  so,  you  J.  T. 
and  R.  F.  undertake  to  do  it  for  them. 

"  Taken  and  acknowledged, "  &c.     Not  signed. 


ir(«(  Vivft/m. 

COURT  OF  QUEEN'S  BENCH. 

Beported  by  "Vf.  St.  Laon  Baamow,  Esq.  Bsuistsr. 

at-L«w. 

HILASY  TBBIC. 

Jan.  21,  24,  and  25. 

(Before  the  full  Court.) 

LffrLE,  Clerk,  v.  Loan  'ViscotiNT  Clbmbkis.  _ 

Libel— Protection  ofjuttice  in  the  ereeution  qfhii 
office — Hit  acting  bonS  fide,  a  quettion  for  the 
jury— Notice  of  action— Abeenee  qf  maHee— Pri- 
vileged eommunicalion. 

A.  T.  a  married  woman,  went  before  ajnatiettfue 
peace,  and  charged  L.  who  wat  a  clerk  in  half 
orders,  and  one  of  the  curatet  of  the  pariihit 
which  thejuttice  retided,  with  having  committed 
an  anault  upon  her,  with  intent,  S(C.  7Se  jm/im 
toot  down  her  ttaiemeni  in  hit  oim  handwriting, 
in  the  form  of  a  declaration,  timilar  to,  but  net 
precitely  in  the  form  pretcribed  by  the  ttat.  5  ir  • 
Wm.  4,  c.  62.  ».  18,  and  tehedule,  which,  hmiv 
been  tigned  and  acknowledged  by  A.  T.  he  lignei 
and  inclosed  in  an  envelope,  and  gave  it  to  her  fa 
give  to  the  rural  dean,  which  the  or  her  huiband 
accordingly  did.  It  wat  proved  that  the  rural 
dean  had  told  A.  T.  and  her  husband  to  go  befiirt 
the  nearest  magiitrate  and  make  her  atatemeni, 
and  that  before  they  had  done  to,  he  (the  rura 
dean)  had  requested  thejuttice  to  act  aa  he  had 
done,  in  order  that  a  written  statement  <^  the 
charge  might  be  submitted,  if  necetsary,  to  the 
bithop.  L.  having  brought  an  actum  <f  UM 
againtt  the  juttice  for  the  fiublication  of  /«» 
declaration,  without  having  given  him  a  monlns 
notice  qf  action,  or  laying  the  venue  in  the  county 
in  which  the  act  was  done,  or  proving  the  cause 
of  action  to  have  arisen  within  six  months,  the 
learned  judge  told  the  jury,  that  though  tht 
defendant  might  have  had  jurisdiction  to  take  the 
declaration,  the  publication  qf  it  waa  a  per- 
fectly distinct  matter,  and  that  he  had  no  right 
to  publish  it,  and  had  acted  illegilly  in  that 
respect,  and  wat  responsible  to  the  plaint^  in 
damages :  and  only  lyt  it  to  the  jury  to  say  whe- 
ther the  declaration  was  a  libel,  and  whether  the 
defendant  had  published  it  : 

Held,  upon  a  bill  of  exceptions,  that  he  ougU, 
under  the  circumstances,  to  have  left  it  to  the 
jury  to  say  whether  the  defendant  bonfi  fide  be- 
lieved he  wat  acting  in  hit  capacity  and  within 
hit  jurisdiction  as  a  magistrate  in  the  disehaiV* 
qf  hi*  duty  I  and,  secondly,  to  have  told  them  that 
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ifhtiid  what  h*  did  boni  fide,  and  wUhna 
maHee,  he  wu  froteeted  from  Kability  to  tike 

Ssetptiotu. — The  deehntion,  wtach  was  in  case, 
ttld  contained  Atc  oomits,  stilted,  in  the  first  connt, 
tiut  file  pluntiffwu  a  clerk  in  holy  orders  of  tlie 
United  Chorch  uf  England  and  Ireland,  and  was 
onployed  and  officiatM  as  curate  in  the  parish  of 
Clcxme,  in  the  Connty  of  Leitrim,  and  that  the  de- 
fcndant  was  a  jnstiee  of  the  peace  for  the  said  county; 
that  a  charge  was  preferred  before  the  defendant 
«•  snch  justice  by  one  Anne  Thompson  against  the 
plamtiff,  charging  the  plaintHTwith  haring  assaulted 
Mr.  with  intent,  &c.  and  ^thot  the  said  A.  T.  then 
«nd  (here  made  a  deposition  before  the  defendant  in 
-wuport  of  tlie  charge,  bnt  tiiat  no  indictment  or 
■oaer  crimnial  proceedings  had  been  institated 
against  the  plaintiff  in  lespieet  thereof,  and  that  the 
■ame  had  still  remained  undecided;  and  that  ibe 
defendant,  maliciously  intending  to!  injore  the 
-plaintiff  as  such  clerk,  whilst  the  subject  of  nid 
■chaise  was  undecided,  falsely  and  malicioosly,  and 
not  Ml  the  execution  or  discharge  of  the  defendant's 
daty  as  justice  of  the  peace,  or  of  any  official  duty, 
and  without  any  reasonable  or  prolMble  cause,  did 
publish,  of  and  concerning  the  plaintiff  as  such  clerk, 
tec  and  of  and  oonaerning  said  charge,  a  certain 
&Iae,  scandalons,  malidous,  and  defkmatory  Ubel, 
pnrpiaiting  to  be  the  deposition  of  Anne  Thompson, 
setting  oat,  with  jnuendeea,  Ae  charge  made  by 
Aone  Thompaan,  which  commenoed  as  followa: — 
"  County  of  Leitrim,  to  wit.— I,  Anne  Thompson,  of 
Clooncumber,  in  said  county,  and  in  the  parish  of 
Cloone,  do  solemnly  and  sincerely  declare,"  &c.  and 
condnded  in  the  following  form : — "  And  I  make 
the  mbore  declaration,  conscientiously  beUering  the 
none  to  be  true.  Taken  and  acknowledired  befbre 
me  at  Lough  Rynn,  in  said  connty,  tjiis  I2th  day  of 
March,  IBSe.  "  CLnnNTs,  J.  P." 

"  AwKK  Thowpsow." 

The    count  also  averred  special  damage  to  the 
plaUfUff.    In  tbe  second  conrit  the  document  con- 
tFi»"»«C  the  alleged  libel  was  described  as  a  "  deda- 
ration,"  and  not  as  a  deposition ;  the  third  connt 
was     similar,     but     omitting    the     averment    of 
HiB    absence   of  reasonable   or   probable    cause; 
fta     fourth     count     averred     that    the     defend- 
ant  pretended    and   alleged   that    a   charge   was 
pnbrred  before  him  as  a  justice  of  the  pi  :i  r.  :iti<I 
Uot  he  published  a  certain  Bbel,  Ac.  purporting  to 
lie  the  declaration  of  Anne  Thompson .  &e.  and  of 
■ndetmoeming  the  sud  ^pretended  charge.     In  the 
fffih  count,  which  was  similar  to  the  preredinp,  it 
was  alleged  that  defendant  was  in  the  Imbit  of  acting 
as  a  justice  of  the  peace.    The  defendant  having 
rieaded  the  general  iasne,  the  case  was  tried  before 
ae  Ldtd  CUef-Justioe  at  the  Nisi  Prins  sittings  of 
^m  Court  after  last  Michaelmas  Term.    The  Rev. 
^jAcar  Hyde,  the  rural  dr:in  of  thp  digtrirt  in  wlnrfi 
Ae  jdaintiff  officiated,  proved  thnt  he  imt!  received 
(he  ori|;inal  document  containini;  tlie  alleged  lilid 
frou  either  Anne  Thompson  or  lior  husband  James 
'niompson;  that  it  was  in  the  defendant'!!  hniid- 
writiag;  that  he  had  apitripcd  tlio  j>(aintift'  of  iia 
contents  tfaron^h  the  Rev.  Mr.  Hogg,  his  btotiier 
curate.    Tlie  witness  also  stated  tbat  it  was  in  his 
capacity  of  rural  dean  that  he  had  received  the  do- 
eament,  wfaidi  was  handed  to  Inm  in  an  envelope, 
Imt  whether  sealed  or  not  he  could  not  recoUeet, 
MtdOiatif  there  was  any  address  on  It,  it  was  in  llie 
defendant's  handwriting;   that  he  gave  it  to  Mr. 
Hogg  that  he  might  shew  it  to  tile  plaintiff's  rertor; 
tiiat,  in  consequence  of  a  written  application  from 
&e  plamtiff,   he   had   ||iven    him    the   copy    now 
produced;    that   the  witness   never  gave  a  copy, 
aiotpt  the    one    mentioned ;    tiiat    the    charges 
eoBMned  in  the  declaration,  were  intmded  te  have 
heen  made  the  subject  of  a  complaint  to  the  bishop 
of  the  diocese  in  which  the  pluntiff  officiated,  but 
wen  not,  in  consequence  of  the  plaintiff  having  re- 
rigned  his  cuncy;  that,  in  consequence  of  what 
James  Thompson,  and  his  wife,  Anne  Thompson, 
had  stated  to  him,  he  (witness)  had  suggested  to 
them  to  go  before  the  nearest  magistrate,  without 
naming  one ;  that  two  days  after  that  he  received 
the  doenmeiit  from  them  (the  Thompsons) ;  that 
larevions  to  the  taking  the  declaration  he  had  a  verbal 
ODOimnnicafion  on  tiie  subject  with  Loid  Clements, 
in  which  he  suggested  to  him  (Lord  C.)  to  take  it 
himself— first,  as  the  character  of  a  dergvman  was 
involved ;  and,  secondly,  as  he  did  not  wish  to  tres- 
IMi  on  the  bishop's  time  without  having  some^ing 
•tronger  to  go  upon  than  a  mere  verbal  statement ; 
^Batme  document  was  all  in  Lord Clements's  hand- 
'*iiting,  and  none  of  it  in  that  of  his  clerk ;  tbst  the 
iHion  assigned  by  the  plaintiff  fbr  wishing  for  a  copy 
xrf  K,  was  to  shew  it  to  the  bishop.     The  witness 
'*Im  stated  that  he  never  knew  of  any  misnnder- 
Aaading  between  the  plaintiff  and  the  defendant, 
■ad  that  he   shewed  the   document  to  another 
ivm  dean,  and   to  tiie  senior  clergyman  of  the 
moose,  fbr  tiieh-  advice,  and  that  he  believed  thattiie 
'nnal  dean  was  the  proper  channel  through  wUefa  a 
epmplaint  should  be  laid  before  the  bishop.    The 
"«v.  Mr.   Hogg,  who    was    prodiKed    on    (he 
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part  of  (he  phinliff,  stated  the  defendant  wis 
a  parishioner  of  Cloone;  that  he  knew  of  ao 
diflerence  between  him  and  the  plaintiff;  and 
that  tiie  latter  expressed  an  anxiety  to  have  the 
contents  of  the  doeumeat  submitted  to  the  bishop, 
"nie  defendant's  counsel  called  on  the  Lord  Chief 
Justice  to  nonsuit  the  plaintiff,  or  direct  a  verdict 
for  the  defendant,  on  the  ground  that  no  notice  of 
action  had  been  given  to  the  defendant,  thon(^  it 
appeared  that  he  was  a  justice  of  the  peace,  and  had 
done  the  act  complained  of  in  his  capacity  as  such 
justice,  and  also  that  for  the  same  reason  the  venne 
should  have  been  laid  in  Leitrim.  The  learned 
Chief  Justice  refhsed  to  nonsuit  the  plaintiff,  but,  the 
defendant  having  closed  his  case  without  offering 
any  evidence,  told  the  jury  that  in  U«  opinion  the 
document  was  libellous  and  defamatory,  and  that 
the  publication  of  it  by  the  defendant  was  not  on  a 
justifiable  occasion;  and  that,  althoagh  tiie  de- 
fendant might  hare  had,  as  a  magistrate,  jurisdietion 
to  tAe  Ae  declaration  and  to  decide  the  case,  or  to 
take  informations,  yet  that  tiie  act  of  pubhoation 
was  perfecfly  distinct  from  the  taking  of  the  deco- 
ration, and  that  the  defendant  had  notigfattopnbliah 
it;  and  that,  in  so  doing,  he  went  plainly  and 
distlncfly  beyond  his  province,  and  acted  iUegallv ; 
and  that  his  conduct  being  illegal  in  that  reapect,  he 
was  responsible  in  damages  to  the  plaintiff,  and  left 
to  (he  jury  to  say,  first,  whether  the  declaration  was 
a  nbd ;  and,  secondly,  whether  it  was  pablished  by 
the  defendant. 

The  defendant's  counsel  excepted  to  his  lordship, 
on  the  grounds  that  he  ought  to  have  nonsuited  the 
plaintiff  for  the  reasons  above  stated ;  that  he  ought 
to  have  told  tiie  jury  l^t  the  act  of  the  defendant 
was  privileged,  under  the  ciroamstanoes ;  and  that, 
though  the  publication  was  the  act  of  the  defendant, 
yet  uiat  they  ought  to  find  agahist  the  plaintiff  if 
they  believed  that  it  was  done  bv  the  defendant 
(oaia  flde  in  the  execution  of  his  duty  as  a  magis- 
trats.  There  having  been  a  verdict  fgr  the  plaintiff 
for  200{.  damages,  the  case  now  (Januaiy  2l8t)  cam* 
on  for  argument  upon  the  above  exceptiens. 

Hoj/et  (with  whom  was  iTOonaffh,  Q.C.)  in  sup- 
port of  the  exceptions.    The  defendant  was  entitled 
to  a  month's  notice  of  action,  and  to  have  had  the 
vnar  laid  in  the  county  of  Leitrim,  aad  evidence 
traght  to  have  been  given  by  tin  plaintiff  that  the 
act  complained  of  hM  been  done  witiiin  six  months 
before  the  commencement  of  tte  aotion.  (12  &  13 
Tict.  c.  16,  ss.  8,  9,  10,  &  12.)   The  defendant  acted 
in  the  transaction  as  a  magistate  in  the  discharge 
of  his  duty.    It  was  part  of  the  duty  of  the  defend- 
ant, pursuant  to  the  &  ft  6  Wm.  4,  c.  62,  which  was 
passed  to  prevent  the  taking  nmecessary  oaths,  to 
take  "declarations,"    and  it  vronld    have  been  a 
breadi  of  duty  to  have  refused.  The  18th  section  of 
the  5  &  6  Wra.  4,  c.  62,  provides  that  "  whereas  it 
may  be  necessary  and  proper  in  many  oases   not 
heieiu  specified,  to  require  confirmaticai  of  written 
instruments,  or  allegstions,  or  proof  of  debts,  or  of 
the  execution  of  deeds  or  other  maltert,"  it  shall 
"and  may  be  lawful  fbr  any  justice  of  the  peace,  &c. 
to  take  the  declaiatioa  of  any  person  voluntarily 
making  the  same  before  him  in  the  form  of  the  sche- 
dule to  this  Act  annexed."    And  it  is  enacted  that 
any  penon  wilfhlly  making  a  false  dedaration  shall 
be  deemed  guilty  of  a  misdemeanour.    It  was  also 
the  duty  of  the  defendant  to  deliver  the  dedacation 
to  the  person  making.    If  he  had  letained  it,  the 
purpose  of  die  Act  wonM  hove  been  defeated  ;  for 
instanee,  it  is  the  pnctice  for  vendors  of  property  to 
nuke  solemn  dedsratisns  about  ii>eambaancea  :  at 
vrhat  sse  vroaM  tiiese  he  if  the  magistrate  had  the 
power  to  detain  them  ?    The  defendant  in  deliver- 
mg  tiie  document  to  the  party,  iiowever,  used  the  ut- 
most caution  to  piewul  its  contents  being  known 
to    any    one    except     the    paitiet    nakiag    the 
inquiry.    [Champton,  /. — Brit  where  was  the  de- 
fendant's jorisdiotion  to  take  the  dedaration  at  all  ?] 
The  18tb  section  ef  the  Act  of  5  ft  6  Woa.  4.  eas- 
pewered  him,  aad  where  powen  are  latnstad  to  a 
public  officer  it  is  inoambeat  on  him  to  act.    The 
bishop  might  have  objected  to  exhibit  crimind  arti- 
cles agidastthe  plaintiff  natS  sooMthiag  masvfkan  a 
mere  verbal  statement  appeared.   But  a  magistrate  is 
witUnthe  protection  of  the  statute  if  he  bond  fide  be- 
lieves himself  to  be  acting  in  the  exercise  of  bis  duty. 
[MoOBK,  J. — May  not  (he  words  "other  matters," 
m  the  I8di  section,  mean  natten  of  a  similar  kind 
to  tirase  previously   enumerated  ?1     The   enaatia^; 
danse  is  saffidently  aztendve.     [Paaanr,  J. — Has 
tiie  jnstne  a  right  to  take  a  dedatation  in  a  ease 
where  he  can  institnle  a  jndidal  proeaeding ;  as,  far 
example,  where  he  aright  have  taken  the  infenna- 
tsens  of  this  woman  aipiast  the  plaintiff  far  the  cri- 
minal offence  ?]    Assuming  the  offenoe  to  have  been 
both  aa  eodesiastiail  and  a  dvil  one,  the  eodesias- 
(aeol  lemedy  may  have  been  selected;  the  case  woald 
hare  been  different  had  it  been  a  charge  of  fdony. 
If  the  defimdant  acted  bor^  fide  on  a  mistaken  view 
nf  the  law,  it  proves  it  to  be  the  very  ease  in  which 
notice  of  aotion  oaght  to  bane  beeaf>iven.     {Birdy. 
IhmettM,  2  Chitty,  459 ;  Beeciuy  w.  Side;  9  B.  & 
€.  896,  per  L«rf  Tenterden ;  C—k*  v.  dtritt,  10 


BiBg.l9;  AfJ/twer  T.  Phrr^  1 M.  ft  W.  628.  p« 
Loid  Abiager;  RtUld  v.  8coU,  2  Scott's,  N.R.  6U; 
Hughei  v.  BackUnd.  pa-  Relie,  B.  15  M.  ft  Wl 
346 :  in  Wedge  v.  BerieUy.  6  Ad.  &  Ell.  667.) 
Lord  Denaian  says — "  If  the  plaintiff  meant  to  say 
that  the  defendant  acted  in  the  execution  of  hii  offioa 
oeloorably,  or  to  disdiaige  an  old  grudge,  or  nthea 
wise,  in  had  ftith,  he  should  have  required  tiia 
leurned  jodge  to  have  pat  the  questioo  of  iaaa 
fidai  to  the  jnry;"  and  in  nie  same  ca«i 
littledale,  J.  s^a,  "  Whether  the  defendant  is  en- 
titled to  a  verdict  on  the  merits,  and  whether  he  is 
entitled  to  Botioe,  ase  'vary  diSerent  inquiries.  If  ha 
had  notice,  and  the  merits  were  against  him,  ha 
might  tender  amends."  {Horn  t.  2nti>raioraa;^ 
3  Ex.  346.)  The  Lard  Chief  Joitice  in  this  case 
told  tiiejarr  in  his  charge,  that  tiie  defendant  might 
hare  been  right  in  reaeivioff  the  declaration,  tho^^ 
answerable  for  the  pnblicatien  of  it.  [BLACKBUun, 
C.  J.— What  I  t»ld  the  wry  was,  that  whatavar 
might  base  been  the  jnrisaiotMn  of  the  magistrate 
in  acrimiaal  case,  he  certainly  had  no  right  te  maka 
Umself  aacillary  to  the  pnUicatiaa  of  such.]  Xha 
case  of  TheobaU  v.  (kiekmore,  1  B.  ft  Aid.  227. 
Aews  that  the  whale  laoseedina  aaaat  he  takea  •• 
one  tianaactian.  [Moout,  J.— -Suppose  a  complaiot 
mads  before  a  magiatMte  in  respect  of  an  indintahla 
offiaoce,  and  an  inMnnation  is  takeo,  would  he  ba 
wanaated  in  aialfiac  tins  the  awdinm  of  srsaM 
agsinst  the  party .']  No ;  but  the  question  fbr  th* 
jary  hare  ww,  wtethar  tiie  <iefendant  acted  iaai 
>U«— and  did  he  bdieve  Hbet  be  was  acting  in  th* 
execution  of  his  dkity.  [liooaa.  Jf.— I  msrsly  ^ 
a  esse  wheae  a  ssagialrato  is  jostified  in  taking  la- 
formationa,  hot  xaiitea  ao  iaapaoper  uss  of  tbonj^ 
[CaAMProN,  J. — Assnsaiac  the  esse  to  be  ssia  at 
privileged  oaaunnnicatiaik,  there  ore  certain  note 
wiiich  a  man  may  do,  sn  A  aa  making  a  speech  im. 
Ite  House  of  Commons,  lint  if  he  publish  it  ha 
hecooaes  responsiUa.  Had  thedefenoaat  seatthi* 
dedaration  to  the  aditcr  tt  a  newspaper,  ]m 
oould  not  possibly  have  justifisd  tlie  Act.]  lit 
this  esse  the  pubUealion  was  a  part  of  tiut 
oiiginal  tmnsantinn,  and  therefore  the  t — 
ticn  should  be  left  to  the  jnry  as  to  the  character  in 
iriiioh  it  wss  done ;  the  question  of  the  publication 
haring  bean  privileged  was  likewise  a  question  for 
the  jury.  (Imte'w.  iTnij/,  1  Saund.  131,  a.)  In  fair- 
man  T.  .feat,  5  B.  &  Ahl.  (AT,  it  was  held  that  evi- 
dence was  admissible  ta  slicw  that  the  party  believed 
the  frets  ta  he  tree.  I  Weathertlon  v.  Hawkiut, 
IT.  R.  110;  DmmuM  y.  Bi<iqt:,  1  Camp.  2C9,  in 
note:  ChiU  v.  Afleel.  9B.  &C.  4a';;  IVyatl  t. 
Core,  Holfs  N.  P.  2*9.)  [Crampton,  J.— This 
anestton  was  considered  in  Stack  v.  Holmes,  1  Fox 
ft  Sm.  28,  in  this  Court] 

CmrleUm  aad  JTarMgr,  <tX:.  in  sanMit  of  the 
vcrdiot — ^The  fact  of  a  jastice  af  the  peaee  being  a 
wrong-doer  doss  notantiiile  him  to  notice  of  aelioB. 
Foriastanos,  if  an  action  is  hcoagfat  against  a  msfia. 
trate  for  tlie  tendoleBt  aenovd  of  prDpectf  te  aaaiA 
a  dialS'Bsa,  he  is  not  entitled  te  notice.  TheqaestisB 
osss  is  iidii^hw  he  is  acting  in  the  ezacatian 


of  his  daty.  In  actions  aaainst  a  justioe  a  dimiatti 
may  oriaeasto  thelawortaefeets.  The  esses  cited 
for  the  dsfsndant  are  of  the  latter  class.  Thqr 
admit  tlie  existence  of  authority  in  tiie  magistesttb 
while  they  dispate  the  tacts  on  tMassnmsd  exialeaoB 
of  which  the  exsreise  of  that  anthoDty  is  based. 
((TeNerv.  7We.9S.  364.)  In  this  esse  there  sn 
tero  parallel  qrnestiaas  dosely  appreaimatia|.  bat 
aar  meeting,  aoe  for  the  Coort,  the  other  far  Ike 
jury.  The  first  is  a  ^estioa  of  law  whetlier  the 
aet  conqdained  of  besis  sooh  a  Isgsl  nsemhlanoe  to 
the  line  of  the  wingistwte's  dnty  as  to  afford  a  paa- 
SBBHrtion  tbst  fas  kemi  fide  hebeved  he  was  acting 
within  the  scope  of  hasduty.  Tlie  seoond  is  a  qnea- 
tion  of  kmUifidee  in  fact;  what  Jeremy  Bea&ssa 
cslls  a  psychological  fiKt,  and  is  a  qaestion  for  the 
nry.  By  the  20th  ssetisn  of  tiie  statute  12  ft  13 
Vict,  c  v9,  a  iiistislislii  is  boond  M  Mtaia  evetjr 
infetmalion  to  Ite  elsrit  of  the  Petty  Ssssions. 
[CnAHPTON,  J.— If  the  defendant  had  traasnutted 
tiie  dedaration  te  the  Potty  Sessioiu  he  woald  haw 
taken  a  nost  affective  way  of  fiviag  it  pafaiicitgr.]  It 
was  not  an  inforaiation  takea  in  the  msnaarpsa- 
scribed  by  the  statate,aad  the  magislnte  not  ha«iqg 
pursued  the  coarse  pesaerifaed  by  law.  oaaaet  ami 
rely  on  his  being  a  luagisliate  to  protect  him.  Ao- 
oording  to  the  iaterpratalisn  of  the  words  "ether 
matters  "in  the  18  sec  of  the  5  ft  6  Wm.  4,  c.  tt, 
the  defendant's  coanssl,  or  any  person  whatevor. 
may  tender  to  a  magistrate  any  Btatement,  whether 
it  be  alibd,  a  alaader.  or  hlssphcmy,  if  bs  hnngsit 
to  him  as  a  dedaration ;  hut  the  stttate  ealy  lae- 
vides  for  the  sobstitntiao  of  dselamtioBS  wheie  pie- 
vionsly  oaths  oiigiit  have  bssa  taken  (Afstss^y  T. 
Barlley,  3  Camn.  2M)),  aad  also  in  cases  of  tamo 
proceedings  of  raraign  coaris.  The  words  "otter 
■oatters  "  mean  other  matters  tfmdem  mmtW,  ssch 
as  the  execotioa  of  deeds,  &c  ;-tbe  defendant  aoted 
at  the  saggeatioa  of  a  third  person,  who  pat  hisain 
motiaa,  aad  who  haid  no  right  to  do  so;  to  tekeit 
most  strongly  for  the  defendant,  thatto  listaa  ta  the 
I  compUnt,  andtotakeitdonmiawxitiDg  wBswitUn 
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{be  wope  of  his  datjr— that  does  not  give  him  pro- 
fectioD ;  actmg  in  the  apparent  loope  of  his  dut]r  be 
took  thu  information,  not  in  the  shape  of  an  infor- 
mation, hot  as  a  dedaration.  Now  the  ex  parte  pub- 
lieation  of  a  charge,  no  matter  how  regoliuly  taken, 
ia  UbeUons.  (Rex  r.  Lt*.  ft  Esp.  123;  Duncan  v. 
TkwaHei,  3  B.  and  C.  556.)  U  a  third  person,  as 
tite  proprietor  of  a  newspaper,  having  reoeiTed  a 
copy  conld  natiuatify  tb»  niblication,  how  could  a 
niapitrate?  Why  shooU  be  be  justified  in  doing 
that  wluch  no  other  member  of  the  community  could 
be  justified  in  doing?  Can,  then,  it  be  said  that  where 
•  juMioe  has  proceeded  irregularly  his  publication  of 
we  matter,  of  the  diaiacter  of  wUch  there  can  be  no 
doubt,  it  having  been  found  by  the  jury,  can  be  jus- 
tified? The  rnult  of  tlie  oasea  which  havA  been 
dted  on  the  questkm  of  notice  is,  that  where 
tiie  magistrate  has  acted  in  the  scope  of  his 
jurisdiction,  but  has  exceeded  it  in  some  dronm- 
■tances  of  time  and  piece,  then  it  becomes  a  question 
of  himajUitt  (Hmghety.  BuekUmd.  15  it.  &.W.  353, 
per  Poltoefc,  C.B.) ;  but  no  oaaa  is  shewn  in  which 
notice  was  required,  where,  as  here,  not  one  single 
step  was  taken  in  the  direction  of  duty.  Upon  the 
question  of  privilege,  fairmaa  v.  /«s(,  5  B.  &  Aid. 
m2,  is  disttngoishable ;  the  complaint  there  was 
madeteMftbfo  toaquiiter  who  bad  the  power  of 
redressing  it,  though  not  by  a  judicial  proceeding. 
[PuuiN,  J.— Here  the  rural  dean  directs  the  parties 
to  go  before  the  magistrate,  and  he  communicates 
iritfa  the  uiaglstrate>  stating  tiiat  he  wishes  the  deda- 
ration to  be  taken,  in  order  that  he  might  act  on  it, 
if  necessary,  and  then  he  inclosed  it  in  an  envelope 
to  the  rural  dean;  if  lis  does  that  ionS/idt,  is  it  not 

Slvileged  ?  Can  it  be  said  that  the  defendant  is 
veMed  of  a  personal  inteeest  in  the  good  conduct 
of  tlMiuiiisterofhia  paiiah?  ||CaAMPTON,  J.— Or 
■nppoae  the  magistiate  had  seoeived  the  dedaration, 
and  wishtag  that  the  diarge  against  the  party  should 
be  investiptsd,  as,  if  the  charge  was  true,  the  person 
would  be  very  unfit  indeed  to  continue  as  mmister 
of  the  parish  ?]  There  was  not  the  slightest  evi- 
deuce  of  anything  of  the  kind  here ;  there  was  no 
evidence  of  Lioid  Clements  having  acted  ;iui 
parishionCT;  he  never  songlit  to  investigate  tfao 
complaint ;  he  never  asked  the  Irishop  or  rural  dean 
to  investigate  it;  the  rural  dean  asked  him  to  take 
Oia  declaistion,  and,  after  he  took  it,  he  never  made 
any  investigation  on  the  subject.  R.  v.  Beare,  1  Ld. 
Bay.  416ri^aM  «.  Are,  Holt'a  N.P.  299,  are  dis- 
tingidahable.  The  true  test  of  aprivilcged  oommu-- 
nication  is,  that  it  is  a  communication  to  be  put  to 
aome  use ;  but  this  communication  was  put  to  no 
use.  Blagg  v.  Sttirt,  10  Q.B.  899,  and  i^.  in  £x. 
Ch.  906,  and  I  Taylor  on  Bvid.  39, 40,  were  also 
dted. 

WDonouffA,  Q.C.  in  reply.— In  Wtdgt  y.  Berii- 
le|r,6A.ftE.  669,  Colen<lg«,J.'say8  "The distinction 
is  clear  between  that  whiefa  amounts  to  a  defence, 
and  that  which  entitles  to  notice."  lUie  the  de- 
fendant was  admittedly  a  justice  of  the  peace  for  tlie 
county,  and  had  juiisdiatMm.  and  it  is  conceded  that 
he  might  have  taken  an  inlramation  on  oath ;  he  was 

Sbed  to  as  a  magistrate^  he  did  not  volunteer,  he 
nly  assumed  to  act  as  a  justice  of  the  peace,  and 
eved  be  bad  jurisdiction  to  act  aa  he  was  called 
onto  do.  Admitting  that  in  the  entire  of  that  act 
Us  taking  tiie  declaration,  and  returning  it  in  an  eo- 
vdope,  he  was  not  entiiely  wammted,  that  is  prs- 
dady  the  state  of  things  entitling  him  to  notice  of 
an  action ;  the  acta  be  did  ware  not  alien  to  bis 
jurisdiction,  nor  done  dhtno  Mtutv.  (Wedge v. 
BtrMey,  6  A.  &  E.  669;  Haeelduu  v.  Orote,  12 
L.  J.,  N.8.  10,  H.C.)  If  a  magistrate  were  a  per- 
fect lawyer  he  wouU  not  require  notice  at  all.  ft  is 
where  a  man  acting  bondjUe  transcends  his  autho- 
rity, that  he  is  entitled  to  notice,  in  order  that  he 
may  have  an  opportunity  of  making  amends.  (Co* 
T.  iteid,  per  Patteson,  J..  13  Jur.  563.)  If  the 
plaintiir  seek  to  rehr  on  the  ground  that  the  magis- 
trate acted  BO  illegally  as  to  disentitle  him  to  notice, 
be  ought  to  have  caused  this  question  to  be  pat  to 
tbejury.  The  question  of  ioMl  >daf  is  for  the  jurv. 
The  case  suggested  of  a  magistrate  rescuing  his  goods 
under  a  disbtas  is  not  ia  point,  for  in  fueh  case  he 


there  says,— "In  general,  an  action  lias  for  the 
malidoua  publication  of  statements,  which  are  folse 
in  foct,  and  iiqurions  to  the  character  of  another 
(within  the  well-known  limita  as  to  verbal  slander), 
and  the  law  considers  such  publicstion  as  malicious, 
unleas  it  is  ftirly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  ooodnct  of  his  affiun  in  matters 
where  his  interoat  ia  concerned.  In  such  cassa  the 
occasion  prevents  the  inference  of  malice,  which  the 
law  draws  from  nnanthorised  commnnlcatioaa,  and 
alfords  a  qualified  defence,  depending  upon  the 
absence  of  actual  malice ;  Vfmrlg  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly  mads, 
such  communications  are  protected  for  the  common 
convenience  and  welfare  of  society;  and  the  law  has 
not  restricted  the  right  to  make  them  within  any 
narrow  limits."  Those  abstract  propontiona  are 
universally  true.  No  one  was  produced  to  shew  that 
the  defendant  ever  spoke  to  any  one  on  the  subject, 
and  he  indoeed  the  declaration  in  an  envelcqw  to 
the  person  who  requested  him  to  take  iL  [Blaok- 
BDUNE,  C.J. — If  you  were  justified  in  sending  the 
communication  to  the  rural  dean,  you  are  not  an- 
swerable for  what  he  afterwards  did.  Cramp- 
TON,  J.  —  It  is  to  be  remarked  that  Lord 
Clements  communicated  the  focts  only  to 
those  who  knew  them  before.]  The  case  of 
Re  The  Vetn  <ff  Ywk,iK.tt  E. 35, and  1  Black. 
Com.  by  Staph,  shew  the  authority  of  the  biahop  to 
act  in  such  cases.  The  resident  rural  dean  requested 
the  defeoduit  to  act.  In  Padmore  v.  Latarenee, 
11  A.  &  E.  382,  the  Court  adopts  the  rnlinf  in 
Toogoodv.  Spyrin^,  holding  that  persons  who  institute 
complaints  on  subjects  in  which  they  are  intemtad 
are  privileged.  (WHgkt  v.  WoodgmU,  2 Or.  H.  & 
R.  miWard  v.  Jolly,  6  C.  &  P.  499;  IMnm  v, 
(Troew,  4Esp.  193;  Woodward  y.  Lntier,  6  C  &. 
P.  548.)  [Moore,  J.— In  the  case  dted  by  Hr. 
Martlev  from  1  Q.B.  Rep.  (Blaagt.  Stirt),  Baron 
Parke  left  the  question  of  iona  fidet  to  the  jury.] 
In  the  present  case  Lord  Clements  was  no  volunteer. 
The  onlv  fault  of  which  he  has  been  guilty  is,  that 
he  acted  with  the  delicacy  of  a  gentleman,  and  in  a 
manner  befitting  his  station.  Cur.  oAr.  ntW. 

JDSOMBNT. 
Satwrday,  Jim.  25.— Bij^ckbdenb,  C. J.— A»  iiie 
timo  approacbea  for  serving  notice  of  a  new  trial, 
I  take  this  opportunity  of  stating,  that  in  the  case 
of  IMtle  V.  Lord  Clement*,  the  Court  are  unani- 
mously of  opinion  that  there  ought  to  be  a  new  trial; 
they  think  that  I  ought  to  have  left  it  to  the  inrv  to 
say  whether  Lord  Clements  did  tond  fide  bebeve 
that  he  was  acting  in  his  eapadty,  and  within  his 
jurisdiction  as  a  magistrate,  in  the  disohar|e  of  hia 
duty ;  and,  secondly,  that  I  ought  to  have  mformed 
the  jury  that  if  he  did,  what  h*  did  bond  fide 
and  without  malice  was  protected  from  liability.  It 
is  not  necessary  to  enter  more  into  detail,  but  if  the 
case  goes  again  to  a  jury,  that  is  the  direction  in 
substance  and  in  letter  which  I  shaU  give. 

Venire  de 


priaaner  who  waa  unable  to  emptor  <>■>■  •  l>at  t 
thought  the  caae  different  as  rmrdad  an  attorae 
A  case  occurred  at  the  Special  Comnoisaiaa  in  CIs: 
mal.  before  himself  and  the  Lord  Chief  Joatice  (Jiq 
V.  Cody),  in  which  an  attorney  had  been  paid  i 
certain  services,  and  refused  to  act  farther  witlm 
reonvinf  fiirther  remunoalion;  the  Chief  Jostig 
and  himself  were  of  opinion  that  they  had  no  pan 
to  compel  him  to  do  ao,  but  they  celled  upon  Ht 
nolastoa  to  defend  the  prisoners,  and  be  conseatei 
to  do  so  without  the  aisistanm  of  am  attorney;  tad. 
afleraaaUaadefattoa  as  ever  he  (the  Chief  Bsni 
had  heaid  iu  a  court  of  justice,  the  priaoncf*  em 
convicted. 

Matmeetan  said  he  entertained  a  B^eet  respectfa 
Mr.  Roleston.  but  he  dissented  from  the  pTo/atf 
of  the  course  taken  by  him.  Perrin,  J.  hiil  a- 
pressed  a  decided  opinion  tiiat  oouoael  oughtaKB 
act  without  an  attorney. 

Pioorr,  C.B.  said  ha  oouU  not  oompd  csastl 
toaeti  he  could  do  no  mora  than  appeal  to  the  IOC 
offoaUagoftbeBar. 

Mwrpay  (solicitor)  having  eonaented  to  sets 
attorney  tor  the  prisoner,  itaemeeAan  ooascatel  B 
act  as  oonnasl. 


does  not  sssume  to  act  magi«teriallr.  Preetige  v. 
Woodman.  9  B.  &  C.  12;  and  WelUrr.  Take,  9  E. 
363>  are  against  the  pfaunti£  Briggi  v.  Evelyn, 
2  H.  Bladtst  114,  shews  that  the  pnaumption  is  in 
favour  of  the  justice  having  acted  magisterially;  in 
the  eases  in  vrhieh  notice  was  held  not  to  be  requi- 
site, the  acta  of  the  justice  were  deatitute  of  autho- 
ritv,  both  in  law  and  feet.  (Cahereon  v.  IfiMoa, 
2  M.  &  R.  200;  Briyge  y.  Baelyn,  2  H.  Blackst. 
114,  a;  BaUmger  *.  FerrU,  1  M.  &  W.  629; 
Baghm  v.  BmeUand,  15  U.  &  W.  351;  Bird  v. 
Oamsleii,  2  Chilty,  461;  Tkeoiald  v.  Criekmore,  1 
B.  &  Aid.  227:  Malamey  v.  BarlUy,  3  Camp. 
211.}  IfaBce  has  been  negatived  by  the  only 
two  wUneesea  who  wan  produced.  On  the 
qneation  of  privilege^  the  rule  as  to  privileged 
communicatians,  as  laid  down  by  Parke,  B.  in 
nofoad  T.  Bpyrtng,  1  Cr.  M.  &  R.  193.  u  now 
-aaivarsaUy  adopted;  ifithasbeeninanyway  modi- 
IM,  it  has  been  extoided,  not  limited,    titke,  B. 


DOWN. 

CBOWN    OODKT. 

Chief  Baron  Pioorr  took  his  seat  in  the  Crown 
Court  at  half-past  nine  o'doek. 

MOBT  or  THE  CODBT  TO  ASSION  COURSW,  TO 
DEPSMD  A  PMIIONSB. 

Rko.  e.  Andbbw  Fooabtt. 
In  this  case  the  prisoner  was  charged  with  the 
murder  of  his  wife,  Margery  Fogarty,  by  adminis- 
tering to  her  a  dose  of  atsenic,  at  Kilked,  on  the 
26th  July,  1850. 

PiooTT,  C.B.  after  conferring  with  the  Crowa 
Solidtor,  addressed  Mr.  Macmeehaa,  and  rei^aested 
that  he  would  undertake  the  defence  of  the  prisoner, 
who  was  unable  to  employ  attorney  or  couniMl. 

Maemeehan  replied  that  he  had  no  objection  per- 
sonally to  act,  but  there  was  a  feeling  and  opinion 
existing  on  the  subject  among  the  Bar  wluch  com- 
pdled  him  to  beg  that  his  lordship  would  excuse  him 
for  decUniog. 

After  some  oonfereooe  among  the  maoibers  of  tha 
Bar. 

Sir  Tkoma*  Staple;  Q.C.  rose  and  addressed  the 
Court — He  said  that  on  the  part  at  the  Bar  he 
thoui^t  it  right  to  state  that  there  was  a  feeling 
among  them  m  which  he  quite  concurred,  that  no 
counsel  could,  with  propriety,  undertake  the  defence 
of  a  prisoner  without  recdving  instructions  from  an 
attorney.  He  also  had  to  say,  not  on  the  part  of 
Mr.  Maemeehan,  but  on  the  part  of  the  Bar,  tlsstin 
every  case  in  which  counsel  was  assigned,  the  Crown 
should  pay  him  a  fee;  up  to  a  very  recent  period  it 
was  a  rule  to  do  so. 

PiooTT,  C.B.  said  he  could  make  no  rale  upon 
the  subject  of  payment  of  comuds*  fee  in  sndi  eases; 
but  he  would  certainly  recommend  that  it  should  be 
paid  by  the  Crown,  and  it  was  his  own  opinion  that 
Uie  fee  ought  to  be  paid.  With  respect  to  the  aa- 
signment  of  counad  and  attorney  for  a  priaoaer.  it 
was  his  opinion  that  a  judge  might  with  propriety 
call  on  a  barrister  to  give  his  bonofary  ssrvioss  toa 


%nmo  <nuuroa&&o»*s  emmt. 

Bsportsd  by  BicaABS  Oacmm  Wauroaa,  Af.  elte 
Inasr  Tample,  Barrlitsr-at  lew. 

lfarcA12M^IS. 
Ellu  ».  BOWIIAX. 
laitMilily    Meniage  eontraet—Uame  to  tr/fmt 

(ffa  dteeaied  hmatie  to  eonirmet  marrwyi 
noufA  a  pereon  met  found  buuitie  from  tfnl 
antecedent  to  a  atarriage  contracted  tylmai 
a  eon,  tke  itene  qftkat  marriajfe,  kad  ev^o 
esfof*  detieed  to  the  Umatie  and  Ue  eUlio,mt 
UMimat*  eluld,t*tCoart  wUt  noldeaii^ 
the  validity  tf  each  marriage  mtkmt  m  ma 
directed  to  try  the  fact. 
This  was  an  appeal  from  an  order  of  &  KiAr  of 
the  Rolls,  directing  an  issue  to  txf  wkckr  i  Xr. 
Bailey  Biid  waa,  wi  the  year  1818,  at  tbtiaeof  Ui 
matnsf*,  •  person  of  sound  mind,   ntoderm 
made  in  July  1850^  and  the  appeal  am  s^nidk- 
cauae  tha  issue  stands  for  trial  at  ti*  prosstaaini 
for  Norfolk.    Tbefetberof  Mr.lU  msasidi- 
teat  and  survevor  at  Norwidu    Be  fid  ia  UU, 
and  beqaeathed  eonadciable  property  It  tn<m  f<* 
the  benefit  of  liiswid9wand  their  aelj  a»,iaiia 
the  event  of  the  so*  dying  witbont  isstcttai  fcr 
the  benefit  of  hia  sister,  the  plaioliff,  Mn.  BBl 
The  son  had  been  of  weak  intellect  from  ts  cil 
age  ia  consequence  of  imptoprr  treatment  dum^  b 
iUneast  and  the  teatator  ia  hia  will  igat  Anchcai 
with  respect  to  the  allowanoes  he  waa  to  receive  f> 
bis  maintnnanoB.    In  1818^  with  Qie  oooKat  td 
approbation  of  liis  mother,  he  macried  one  i>H 
FuUer,  and  he  had  a  sou,  the  issue  of  thatmsimft 
in  1819>  but  before  the  birth  of  the  chiU  the  pUd 
obtained  a  commisainn  of  lunacy,  and  the  jorr  i^ 
the  said  Bailey  Bird  .to  be  of  ansound  auodb 
twenty  |rears  previous  to  tlie  marriage.    The  filial 
of  the  jurr  was  confirmed,  and  cooamittees  of  tki 
ana 


person   were  duly  apoointed,  bat » 

prooeedinn  were  taken  to  annul  the  msniaie  be- 
cause the  Court  refused  to  permit  them  to  be  unfa- 
taken  at  tha  expeaae  of  the  lunatic's  estate,  uvU^ 
plaintiff  was  not  in  acoadition  to  undertske  them  it 
her  own.  In  1825  the  wife  of  tlie  lunatio  died;  ^ 
1843  he  died  himaeU,  and  in  1815  hia  son  died,  tftv 
having  made  a  will  id  which  he  dispooed  of  il  U> 
propeirt]r  in  fevour  of  the  family  of  William  BsuUiT- 
Under  these  ciicumataocea  the  suit  was  institatel  m 
1847  aninst  the  trustees  aud  agwnat  Bauldiy.  tlK 
plaintiff  claiming  under  the  will  of  her  father,  oo  tbe 
ground  that  Bauey  Bird  being  an  idiot  and  iDafHt 
of  cootzacting  marriage,  and  the  issue  of  such  n''- 
risge  being  illegitimate,  she  was  entitled  to  the  ei^it 
of  the  property  bequeathed  by  the  will  of  tbeftthA 
and  the  son  of  Bailey  Bird  had  no  right  to  aub 
any  disposition  in.  fevour  of  Bauldry.  The  UssW 
of  the  Rolls  thought  it  was  one  of  those  cases  tbil 
the  Court  never  disposed  of  without  the  interrentifli 
of  a  jnnr,  and  ha  nude  the  order,  against  which  tlK 
phuntifl^  appealed,  on  the  ground  that  there  n^ 
abundant  evidence  to  justify  a  decree  without  sack 
intermediate  proceeding. 

Jamei  Parker,  Miller,  and  Selteyn,  for  theapped 
dted  Baaa*  v.  Blood,  3  Bro.  P.C.  632;  Clarir. 
C{eri,3Vernon,414;  Attorney 'Genertay.Panttir, 
3  Bro.  C.  C.  440:  Ball  v.  Warren,  9  Yes.  S»; 
McAdam  v.  Walker,  1  Dow.  177;  Pietering  t. 
Higgineon,  27  Aug.  1807,  Q,B. ;  Browamt  '• 
PMrse,  2  PhiUim.  59;  Short  v.  Lee,  464.  ^ 

Bolt,  Ooodeve,  and  Barrett,  contra,  cited  I  Boiri 
Abridgment,  340.  c.  8  and  10.  aqd  SST,  Boa. 
Bastiwd;  Uargreave's  Coke  Littleton,  88;  SttM*<* 
Martoa;  Serueeon  v.  Sealey,  2Atk.  iXZi-UXtm^- 
Oonyere,  4  Ex.  Jtep.  .18;  the  PorimMltM  <*»> 
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THE  LAW  TIJSffiff, 

11 

LORD   CHANCELLOR'S   COURT. 

LORD   CHANCtLUOR'S^  COURT. 

LORD   CHANCELLOR'S   COURT. 

HafgBil'tEecl.Caiw;  Parttr  t.  Ptrttr;  Let'/ 
cuet,  ToL  2.382;  Leggaty.  CtBrin,  MilwBrd'i 
IrUh  Eccl.  Cases,  397. 

The  LoKD  Chancbllob.— The  bill  is  filed  by 
Mn.  Ellis  for  the  purpose  of  establishing  the  wiU 
of  Bailey  Bird  the  elder,  unia  which  (made  in 
1814)  the  plaintiff  was  entitled  in  remainder  to  the 
moper^  thereby  derised,  the  dense  being  first  to 
Bailey  Bird  the  younger,  and  to  his  diildren,  be  not 
having  any  child  at  the  date  of  the  will.    He  was 
married  in  1819,  and  there  was  a  son  the  nndonbted 
issue  of  that  marriage,  who  died  in  1843,  having 
made  a  will  of  this  property  in  favour  of  William 
Baaldry.  He  and  other  parties  interested  were  made 
defendants   to    the  bill.    The  main   qnestion   is, 
srhether  this  last  testator,  the  son  of  Bailey  Bird  the 
younger,  was  legidmate ;  for  if  he  was  not,  his  will 
was  CM  no  efieot  against  the  plaintiff's  title ;  and  that 
question  again  depends  on  the  &ct  whether  Bailey 
Bird,   his  father,  was  of  sufficiently  sound  mind  to 
<ontr>ct  marriage  at  the  time  at  which  the  marriage 
de  Jaclo  took  place.    The  plaintiff  alleges  that  he 
had  not  at  that  time  capacity  to  contract  marria^ ; 
and  she  relies  on  the  net  that  under  a  commission 
of' lunacy  issued  soon  after  the  alleged  marriage  the 
iufy  found  Bailey  Bird  to  have  been  of  unsound 
mind  then  and  for  twenty  years  ^ireceding.     It  was, 
however,  argiied  onbelialf  ofBanldry,  the  appellant, 
that  Mrs.  Ellis  could  not  be  now  heard  to  impeach 
the  validity  cfthe.marnage,  she  Mw>s  aasented  to 
it  aMhe  time,  or  at  all  events  having  acquiesced.    I 
have  made  myself  perfectly  acquainted  with  every 
point  irk  the  affidavits,  but  I  will  not  now  state  the 
mipressions  made  by    them  on  mv  mind,  as  the 
matter  is  to  undergo  further  inqoinroy  my  affirming 
the  order  of  the  >faster  of  the  Rdb.    It  was  argued 
that  the-Court  ought,  if  possible,  to^**  eCfeot  toths 
marriage  after  so  long  a  tfan%  partumlarlf  after  the 
alleged  aeiiuiescence  of  the  person  lAo  now  rnipeiiehes 
the  validity  uf  it.    I  cannot  admit  that  there  was 


Iff  having  tht  eaiefiMy  diteuued,  will  not,  on  thf 
dSmhargi  «n  apptal  qf  tht  order  made  agaimC 
him,  be  alloitedhit  cotit  in  the  Court  below. 
In  tills  case  an  order  had  been  made  bythe  Master 
of  the  Rolls  Cor  an  injiuiction  restraining  (Ue  defend- 
anf  from  restricting  his  copartner,  the  plklnttff,  in 
the  enjoyment  of  his  partnership  rights  according  to 
the  terms  of  the  partnership  articles.    The  plaintiff 
and  defmdant  are  partners  as  brewers,  maltsters, 
and  wine  and  spirit  merchants  at  Romsey,  Hants ; 
the  defendant  having  brought  the  capital  into  the 
business,  afterwards  sought  to  exclude  the  plaintiff 
from  participation  in  its  management    The  injunc- 
tion granted  by  the  Master  of  the  Bolls  having  been 
systraiatically  disregarded   bf  the  defendant,  the 
plaintiff  gave  •  notice  of  motion  before  the  Master 
of  the  Bolls  for  the  appointment  of  a  receiver  and 
manager  of  the  copartnership  business,  and  that  the 
defendant  might  stand  committed  for  breach  of  the 
iqjmu^n.  Imt  motion  having  stood  over  for  some 
time  at  the  defendant's  request,  and  on  his  promise 
to  act  in  strict  regard  to  the  partnership  articles,  but 
none  of  such  promises  having   been  kept,  notice 
waa    given     to    the    defendant    that    the    motion 
would    be    brought  on   the   8th   of  May,    1850. 
Instead  of  instructing  counsel,  as  he  had  done  on 
the  previous  motion  for  an  injunction,  the  defendant 
appeu«d  in  person,  but  without  offering  any  affidavit 
in  answer  to  the  affidavits  on  which  the  plaintiff's 
motion  was  founded.    The  plaintiff's  counsel  then 
waiinsd  that  part  of  the  notice  of  motion  which  asked 
for  the  commitment  of  the  defendant  for  breach  of 
the  injunction,  and  an  order  was  made  for  the  ap- 
pointment of  a  receiver  and  manager  of  the  partner- 
ship.   The  defendant  moved  by  way  of  appeal  to 
discharge  that  cvder. 

Uoyd  and  S.  Clarke  supported  the  appeal 
motion,  and  contended  that  it  was  contrajj  to  the 
practice  of  the  Court  to  gnnt  a  manager  of  a  pait- 
neivbip  business  except  with  a  view  to  winding  it  up. 


any  acquiescence  on  the  part  of  the  pWntjff.  She  |  and  as'inoidental  to  a'dissolution,  and  that  in  order 
had  no  notice  of  the  intended  marriage  until  the  27th  to  ground  an  application  for  a  receiver  in  partnership 
of  June,  1819,  and  it  took  place  on  the  7th  July  j  matters  there  must  be  an  absolute  exclusion  of  the 
afterwords.  She  obtained,  as  soon  as  possible,  a.  plaintiff  from  the  partnership  concern.  They  read 
commission,  and  the  party  was  found  to  be  of  un-  |  theaMavits  on  which  the  order  had  been  made,  and 
•ound  mind,  and  the  care  of  him  was  taken  fivm  the  !  dted  Oliver  v.  Hamilton,  2  Anstruther,  453 ;  Walere 
wife,  the  natural  person  to  be  appointed  committee.  |  v.  Tayler,  V>  Vas.  13  s  Harrison  v.  Armitage,  4 
The  onlji  reason  tiiat  can  be  assigned  for  that  a,  that  |  Mad.  143 ;  Goodman  v.  Whitcomb,  1  Jac.  &  Walk. 


the  marriage  waa  not  considered  valid.  It  fhithBr 
appeals  that  the  pkintiff  was  in  poor  circumstances, 
and  unable  to  prosecute  a  suit  (o  set  th^jnairiage 
auda..  She  applied  to  the  Court,  asking  that  the  ex- 
penses of  a  suit  for  that  purpose  should  be  smpitlied 
out  of  Bailey  Bird's  estate ;  but  the  MastM'  to  whom 
that  matter  was  referred  reported  that  it  waa 
Us  opinion  that  it  was  not  expedient  to  charge  such 
expenses  on  the  lunatic's  estate.  Tb4t  npoM  of  the 
Master  is  not  inconsistent  with  an  opinMM  <m  hi* 
part  that  the  marriage  was  invsiild.  The  plaintiff 
hfd  no  funds  and  was  not  then  able  to  question  the 
validity  of  the  marriage.  She  epald  not  do  raon 
than  sae  did  at  the  time;  and  certainly  there  is  no 
gjood  ground  to  iniier  her  acquiescence  in  th*  mu- 
riage;  after  the  general  finding  of  tmsothidness  tfaa 
onus  of  proving  a  lucid  interval  at  the  time  of  the 
marriage  Ilea  on  the  party  who  now  asserted  such 
ladd  interval  Another  inference  of  aeqaieeoence 
was  that  the  plaintiff  had  written  a  letter  to  the  son 
of  Bailey  Bird  fBauldry's  testator),  cidKng  him  her 
"  Dear  Cousin,  and  asking  him  for  peconiaiT  asstet- 
ance.  That  was  very  natural.  There  is  no  Mason 
at  aO,  nor  w:as  there  ever  any  reason,  ts  doubt  that 
he  was  the  offspring  of  Baiky  Bird  by  the  alleged 
mstriagc.  There  u  no  imputation  of  any  impro- 
priety on  the  mother,  and  no  doubt  this  person  was 
their  diild.  There  is  no  act  of  acquiescence  on  tue 
part  of  the  plaintiff  to  preclude  her  now  from  ques- 
tioning the  legitimacv  of  this  person,  by- whose  will 
tlie  property  to  which  she  is  entitled,  if  he  was  ille- 
^timate,  is  given  away  from  her.  Shfe'  has  still  a 
light  to  question  the  sanity  of  tb*  father,  and  tlie 
vaUcBty  of  his  marriage.  After  some  observations 
in  refersnce  .to  arguments  urged  on  him  by 
Bauldry's  counsel  to  the  effect  that  even  if  the  mar- 
riage waa  not  vaKd,  still  he  ought  to  constma  the  will 
of  Bailey  Bird  the  elder  so  as  to  give  e6fect  to  bis 
intention  therein  expressed  in  favour  of  the  issue  of 
his  ion  whether  legitimate  or  not,  ssid  that  the  law 
was  opposed  to  such  a  construction,  and  would  not 
give  the  property  to  illegitimate  o&pring  unless  dis- 
tinctly designated.         ___ 

J9fe.  7m<i9.18SO. 
Hall  t).  Hall. 
PartMrtk^  —  Continuiug    trade— Reeeiter    an 

maaagtr—Oott*. 
ne  Court  w^lt  not,  by  the  appoinlment  i)f  a  re- 
eeiter or  a  receiver  and  manager,  take  the  con- 
duet  of  a  eonlintiing  partnerihip  trade  into  itt 
tm  Mamdt  for  the  ptirpoie  qf  being  carried  on. 
^  partfi  teho  lo  eondneti  hit  tppoittion  to  a  mo- 
/wvjfer  a  rteefver  {eondtutbtg  it  in  ptrton)  that 
|l«  fiutiuu,  involved  in  the  appKealion,  and  the 
aniiiifttiei  upon  it  have  not  ieim  argued,  through 
meh  partial  iugltet,  to  takt  the  ordinarp 


589:  MtrthttUr.  Colman,  2  Jac.  &  Walk.  266; 
Smith  y.  Jamet,  4  Beav.  583;  Sichardi  r.  Daviei, 
2  Boss.  &  Myl.  347. 

JBoea*  and  Welford,  supported  the  order,  and 
cited  and  referred  to  Coiut  v.  Harrie,  Turner  & 
Boss.  496;  Goodman  v.  Whitcomb,  supra;  Walt- 
warih  V.  Holt,  4  Myl.  &  Cr.  G.15;  Wilsony.  Green- 
wood, 1  Swans.  471;  Richardson  v.  Hastings,  2 
Baa.  323;  Fairihome  v.  Western,  4  Hare,  329; 
England  ».  Cnrlinq,  8  Beav.  129;  Malcolm  v. 
Mmtgomary.  2  Molioy,  531 ;  Bowman  v.  Bell,  14 
Sias.  392;  Thomas  v.  Daties,  11  Bea.  29;  Danl. 
Chan.  Prac.I6I2,n., 

ZJoMliiaiepliF.   

JTTDGHKST. 

The  Lord  Chanckllob. — Upon  the  best  con- 
nderation  I  can  give  this  case,  I  think  the  order  that 
has  been  made  cannot  be  supported.  It  does  not 
appear  to  me  to  be  consistent  with  the  course  of 
autiiority  that  has  prevailed  in  the  Courts,  and  1  am 
not  anrpnsed  at  that  when  my  attention  is  directed  to 
the  extreme  difficulty  which  must  result  from  the 

firoaecntion  of  such  an  order  under  circumstances 
ike  tha  present.  It  is  extremely  unfortunate  for  the 
Conta  where  applications  are  made  which  depend 
npoo  oartain  principles  of  law  upon  which  the  juris- 
diction of  the  Court  is  found,  that  persons  who  are 
totally  inoonpetent  of  bringing  before  the  Court 
what  has  bean  the  state  of  the  authorities  to  shew 
how  they  apply  to  the  circumstances  of  the  case 
should  attempt  to  conduct  their  own  business,  they 
are  wholly  incapable  of  doing  justice  to  their  own 
case,  or  of  calling  the  attention  of  the  Court  to  the 
iiialwiBl  circnmstancei.  In  this  case  it  appears  there 
waa  a  motion  made  for  an  injunction  and  receiver,  or 
lather,  in  the  first  instance,  for  an  injunction,  and 
aftanrards  a  motion,  to  commit  for  a  breach  of  that 
injunction,  and  for  the  appointment  of  a  receiver. 
It  does  not  verr  distinctly  appear  as  to  what  passed. 
I  think,  in  reference  to  the  granting  of  the  injunc- 
tion, beyond  this,  that  the  allegation  on  the  part  of 
the  plaintiff  was  not  satisfsctonly  answered,  on  the 
part  of  the  defendant,  to  the  satisfaction  of  the  Master 
of  tha  Bolls,  that  the  defendant  had  not  observed 
but  had  violated  some  of  the  articles  of  co-partner- 
ship, and  he  was  enjoined  sgainst  the  continuance  of 
that  breach  of  the  articles  with  which  he  was 
charged,  so  far  as  it  was  suy |K>sed  to  be  made  out 
Ab  to  the  propriety  of  that  mjunctioo,  neither  as  to 
drcnmstances  onoier  wUch  it  vras  granted,  nor  as 
to  its  partioular  terms,  I  do  not  think  the  Court 
hat  at  pnaent  anything  to  do.  I  do  not  think  that 
qoettioD  is  at  all  before  the  Court  I  will  therefore 
aMBma  for  the  purpose  of  Uie  present  motion  that 
the  innmetion  was  properly  granted,  and  that  if  it 
was  disobeyed  there  was  a  known  remedy  which  it 
was  open  to  the  parties  to  obtain  agunat  the  party 


10  disobeying,  but  that  could  not  give  any  power 
acC3nling  to  the  practice  of  the  Court,  to  abandon 
'that  remedy,  and  to  substitute  another  remedy  of  a 
totally  different  nature.    I  therefore  cannot  conceive 
that  u  a  party  is  not  prepared  to  ask  for  a  commit* 
ment  for  a  breach  of  an  injunction,  he  can  then  adc 
to  substitute  the  appointment  of  a  receiver  and  ma- 
nager.   The  rights  to  those  difirent  remedies  are 
essentiaHy  distinct,  depeodingnpon  totally  different 
grounds  and  circumstances.  The  motion,  I  consider, 
vras  made  before  the  Master  of  the  Rolls  for  a 
receiver  and  manager,  and  upon  that  occasion,  in  all 
probability,  the  case  was  opened  on  the  part  of  the 
daintiC  presenting  to  the  mind  of  the  Master  of  the 
Rolls  certain  brea«ies  of  tlie  articles  of  co-partner- 
ship of  such  a  nature  as  might,  ormigiit  not  furnish 
a  ^und  for  the  plaintiff  to  pray  a  dissolution.    I 
think  it  is  extremely  probable  (though  not  likely  to 
be  so  intended)  from  the  result  that  the  Master  of 
the  Rolls'  attention  waa  directed  to  those  acts  of 
alleged  misconduct  on  the  part  of  the  defendant,  and 
that  it  was  sssumed  the  plaintiff  was  seddag  for  a 
dissolution  of  the  partnership  upon  tliose  grounds, 
and  that  the  distinction  between  the  iqjunction  for 
breach  of  the  articles  of  eopartnerahip,  and  the  ap- 
pointment of  a  receiver  anrt  manager,  vrith  a  view  to 
dissolution,  was  not  presented  to  the  mind  of  the 
Master  of  the  Rolls.    The  defondant  was  incompe- 
tent to  do  it,  and  the  plaintiff's  object  and  the  object 
of  his  counsel,  was  to  call  the  attention  of  the  Master 
of  the  Rolls  to  a  totally  diffiarent  view  of  the  case. 
I  cannot  conceive  that  if  the  attention  of  the  Master 
of  the  Rolls  had  been  called  to  the  state  of  the  record 
and  to  the  application  of  the  general  principles  which 
had  prevailed  in  the  appointment  of  receivers  or 
managers,  I  cannot  but  conceive,  tlom  my  knowledge 
of  the  extreme  care  and  accnraeyof  that  learned  judge, 
that  if  he  had  intended  to  overrule  any  of  the  pre- 
vious decisions,  he  would  have  stated  distinctly  hia 
intention  so  to  do,  and  have  stated  ample  grounds 
to  justify  the  condnsion  to  which  he  came;    but 
no&iiw  appears  to  have  fkllen  from  him  tending  to 
shew  that  his  lordship  at  fiiat  time  intended  or  con- 
templated introducing  any  decision  in  the  sUgbtest 
degree  inconristent  with  what  had  been  the  prenons 
course  of  authority  of  tin  Court    It  now  standa 
that  this  is  a  bill,  not  brought  Ibr  a  dissolution  of  a 
partnership  in  iridch  the  plaintiff  complains  that  the 
articles  of  the  partnership  have  not  been  observed, 
he  does  not  make  that  oomplaint  the  fbondation  of 
hia  prayer  that  he  Ynay  be  relieved  ftort  the  patteer- 
ship,  but,   on  the   contrary,  ^liis  sole  otgoct  is  to 
establish    the    partnership    and    to   |enforoe    ita 
being    carried'  on    according    to   its   terms.     It 
is,   therefore,    not    a   case    vrhich    at    all    falls 
within  that  class  of  decisions  where  it  is  in  the 
election  of  a  party  who  complains  of  a  breach  of  the 
artides  of  the  partnership  who  does  elect  to  mdce 
that  complaint  the  foundation  of  the  prayer  for  dis- 
solution, and  the  general  principle  appears  to  be  re- 
sulting from  all  the  authorities,  at  ii»  as  I  can  col- 
lect, that  the  breaches  of  the  articles  of  partnership 
are  not  necessarily  the  fbmichtion  of  a  oissolntioB  j 
but  when  those  breaohee  are  of  such  a  nature  at  to 
shew  tiiat  a  partnership  cannot  be  carried  on  for  the 
benefit  of  the  parties  acoordhig  to  the  original  in- 
tention as  apparent  from  tiie  articles,  inasmuch  la 
one  side  has  put  on  end  to  tiie  partnership  according 
to  the  original  agreement  and  articles  in  that  ease^ 
the  other  party  may  be  relieved  firom  the  partnership, 
although  uiere  is  no  express  proviaioa  toat  the  part- 
nership should  determine  upon  the  breach  of  either 
of  those  complaints  or  of  any  others.    It  is,  there- 
fore,  upon  the  ground  that  virtnally  the  parties  have 
determined  the  partnership,  or  at  least  that  one  hat, 
as  iiur  as  be  is  concerned,  wiAdrawn  himself  firom 
the  partnership  aocording  to  the  aitidet,  and  that 
the  other,  by  reason  of  such  oondaot,  oloiiu  to  be 
relieved  or  prays  a  diesolntion,  and,  thstefoie,  in 
every  case  it  must  be  looked  to  to  tee  when  com- 
plaints are  made  of  breachea  of  the  artides,  with 
what  riew  the  complaint  is  urged,  whether  it  ia 
urged  with  a  view  of  making  that  eomplaint  tha 
foundation  of  ditsofaition,  er  tlie  foundation  of  a 
decree  enfordng  or  carrying  on  the  partnership  ac- 
cording to  the  original  terms,  and  preventing  by 
E  roper   means   those    breaehes    recurring    which 
ave    before  happened   by  reaaon    of   the  ooa- 
dnct    of    one    of    the    parties.      Now,    in    tUi 
case,    the    party    pniys    the     establishment    of 
the  partnenhip  aceonUng  to   ita   terms,    namdy, 
specific  performance  of  tiie  artides  of  agteement. 
Well,  in  the  course  of  that  he  findt  it  neoeasary  to 
move  for  an  interim  injunctian,  and  he  ahews  rea- 
sonable grounds  to  inilaence  the  discretion  of  the 
Master  of  the  Rolls  that  it  ia  proper  for  hit  lafaty  to 
secure,  as  &r  as  can  be  secured  nnder  the  anthmi^ 
of  the  Court  the  partnenhip  being  oanied  on  until 
the  hearing  according  to  the  artides.    We  ^t  aa 
injunction ;  by-and-^rek  he  it  dissatisfied  with  tha 
then  state  of  thing*,  notwithstanding  that  iajuBstioB» 
and  he  then  oomet  and  prays  for  a  raceivar.    Now, 
was  his  suit  in  tuch  a  form— had  he  pwatnttd  hit 
oomplaint  in  such  a  manner — at  to  entitle  him  to 
ask  for  that  particular  raUef?    Wese  the  aeta  whieh 
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b*  ku  aade  t&e  fomdilkm  of  Ua  rapBEaflon  of 
meh  s  Mtaa  as  to  ihew  that  when  the  Marine  euae 
on  it  would  be  nafatorr  Cor  the  Conrti  to  decree  a 
apedfic  perfiimuBce  of  the  aitielea  aocordinc  tathe 
vatftt  of  the  biB,  which  mast  be  the  ftrnnaation  of 
thatieiief?  Haa  be  ihewn  that  the  acta  that  had 
occoncd  were  of  inch  a  natme  ai  that,  although  at 
the  time  he  rnaented  his  bin.  and  bamed  the  prays 
of  Us  UO,  Ins  olqect  waato  eatablidi  the  paitner- 
ship,  yet  Uf  nmoa  of  the  ooodnct  of  the  defendant 
cmre  ^  state  of  things  had  altered,  the  pertDenbip 
no  lonfcr  could  be  canied  on  with  reaaonable  ad- 
Tantage  to  him,  aoGocdiag  to  the  osiginal  tcnn? 
Why,  ha  might  bsra  amended  his  bill,  and  adapted 
his  payer  to  any  state  of  orcnmstances  which  would 
iuatify  any  vamtion  he  might  be  advised  to  aiake; 
but  with  the  prayer  standing  for  a  specific  perfona- 
anoe,  or,  in  other  words,  for  the  estebUshment  and 
oontiaoance  of  tiia  partnership,  he  comes  and 
asks  fer  a  leeeiasr  and  manager  to  be  ap- 
pointed. Now,  hanag  attended  to  the  Tsrioos 
caaea  whidi  hawa  been  dtcd,  they  appear  to  ne  to 
beaU  oneway,  down  to  the  Ten  last  ease  that  has 
been  lafand  to,  of  SmtUJk  r.  Jama,  and  I  find  bat 
one  oaae  in  whidi  any  etpisssitin  is  at  all  etpnTocal, 
aa  fir  aa  I  can  jadge.  I  do  not  mean  to  say  yon 
may  not  extract  a  sentence  from  some  of  the  cases, 
or  moie  than  a  santOKC^  whidi,  taken  apart  from  the 
context  and  aanaideNd  in  the  abatraet.  and  without 
referanoe  to  the  aaUeet  natter  to  which  they  weae 
iililiassail.  it  might  be  pneaJhletofbondadoBbtupon 
it{  ImA  '■''■■If  tl>*  eontezt  in  all  the  cases,  and 
amtymg,  as  it  is  proper  it  shoald  be,  what  Erik  firsm 
the  Court,  as  ccnstraed  and  as  made  intriligiMe  by 
that  context,  I  do  not  see  that  there  is  any  doubt 
mnniag  through  the  esses ;  and,  without  inrestigat- 
ing  ^  par^cnlar  mentaof  Anatrather's  Bepoita,  yon 
do  find  theee  that  laid  dawn  by  the  Coart  which 
■rems  to  me  to  be  coaaJatent  with  all  the  subsequent 
aitffaority,.and  if  yon  g»  throagh  thoae  osees,  theae 
is  Botoae,aa  it  appears  to  ase^  that  at  all  impngna 
the  ganasal  doctrine,  which  I  coaoeire  to  be  dear, 
that  whaae  it  ia  not  the  object  of  the  aait  to  obtain  a 
disanlntioa  of  partnesship,  bvt,  on  the  contrary,  to 
it,  that  it  ia  not  acoording  to  the  prarfine 


prerlded.  Tbeeaseitsdf  wasaueedSvaadertfa- 
otdinary  one,  the  racvrer  laeie  had  a  snnple  daly 
to  perfann,  you  may  eonaidar  him  merely  as  miwia- 
tarial;  be  waa  to  reoeiTe  all  that  the  perseos  paid  fat 
thdr  entrance  to  the  theativ,  and  to  aaply  it  accord,' 
lag  to  a  eertain  apedfic  ariangemeat  noit  the  partiea 
had  beion  dimctBd  that  he  waa  to  do  anta  the  hear- 
ing of  the  cause.  The  oaae  appems  to  me  to  be 
very  distin^uishahle  in  its  drcnmstanosa,  and  tsUng 
the  expnaann  which  ia  here  need  aa  appBedlotfae 
reeeirer,  and  leoeiTer  only,  it  doea  not  beeoaie  appli- 
cable to  this  case.  I  can  readilr  coned  re  a  eaae 
where  the  aiere  qneation  ia  of  receipt, 
aa  in  the  ease  of  Om*l  t.  BarrU,  the  sH 
were,  that  of  allowBncea  to  be  leueited  by 
tiea,  withoot  the  interpoaitioa  of  a  rteant  that 
wooM  not  be  applied  to  their  proper  puipuees, 
fliat  in  truth  at  the  hearinrof  the  eaae  mere  wo«dd 
be  a  {•ilnre  of  justice  by  the  acts  which  took  ^aee 
in  the  meea  time.  It  seems  ta  me  that  tiiat  eaae  is 
not  to  be  taken  as  an  autimrit^  at  all  iwonsistfut 
witii  the  genaat  course  of  dedaona  that  bad  before 
prerailed.  Then,  if  I  am  oonect  in  tiie  ooadnsion 
to  which  I  hate  oome,  by  the  rule  and  piaetioe 
of  this  Court,  a  reedter  or  manager  b  only  granted 
where  it  ia  auxiliary  to  tiie  olqeet  of  dlsaiduliou. 
1  do  not  go  into  soy  possBile  caaes  whidi 


of  the  Court  to  grant  ia  the  coarse  of  that  niit  the 
appointment  af  the manacsr and neaixer.    Thetwo 


caass  thatappaared  to  base  some  expRasioaa  in  them 
which  seem  to  be  broarabla  to  the  Plaintiff's  riew 
of  the  turn,  wan   GsodbMB  v.   WMtttomi  and 
Widrnm   y.    Crssaawisd      I  hare  reraariLed  apoa 
both   these,  that  aith  rsspact  to  the  oae,  what 
&lk  from  Lord  Eldon  in  the  eariiar  eaae,  with 
tefeamoe  to  the  sal^ieet   aiatter,   clearly  meant 
that    a  party   might   ao   miacandnct  himaelf  by 
eialudiBg  hie  Mlow  partnsr  from  a  proper  partirifa 
tiea  ia  the  maoacsment  of  the  boainaaa  as  might 
funiahagroandfordissolatioai  but  that  is  stated  in 
the  eomrse  of  ohisrrations  all  directed  with  lafereace 
to  the  ytinciple  that  a  raoeivcv  and  mansgsr  was  to 
be  appoioted  in  reference  to  dissolotioa,  and  than 
hanag  the  mind  directed  to  the  subject  of  daaaolution. 
AaMiagst  the  causes  of  tlie  dissolutioa  ia  the  excludon 
by  one  pertner  of  the  other.     Coedaiaar.  WkiU- 
eamt,  whieh  is  the  lost  of  the  cases,  is  periectly  plain 
aad  iatelligiblc.    It  shews  that  Lord  Eldon  bad  not 
ak  ail  altered  liis  view  upon  the  matter,  and  had 
ahwtiaiitly  removed  any  doubt  or  ambiguity  as  to 
the   Bwaning    of   the  ri^nression    to  be  foimd  in 
1  Saan'd  ii^^J^'t^    'i-'"'  -—^  '^  iVahaortk  t.  Holt 
aapaaia  to  be  a  paeuliar  ease ;  bnt  the  pomt  that 
tharaaroaa 008  0(8 vary distinGt nature.    Thepart- 
naohip  there  hod  oeasad  to  be  carried  on ;  it  waa 
qnila  olmoa%  &ob  the  bet  that  it  could  not  be 
canied  em,  the  eaueani  waa  iaaolrent;  the  partiea 
isaea  midi»poasd  to  raise  uaj  capital,  and  the  pro- 
perty of  the  portnenhip  waa  likely  to  be  lest,  aa  ap- 
pears upon  ue  peooasdiags  between  the  periodof 
theiBotioaaodthe  bearing  lost  to  all  parties^  unless 
thaCooKhadinterfaredtoBiusartsit;  and  although 
Oe  biU  had  not  the  word  '^djasolntion"  in  it,  yet  it 
waa  plain  that  it  waa  the  sbjaet  and  necesaair  effect 
of  tMtbilltopat  anendtotheooncami  and  then- 
feve  it  stood  apoa  praeisely  the  same  bans  ss  if  the 
biH   had   been   filed  exdusirdy  for  the   purpose 
of  dtssolutioa,   and  tho  winding  up  of  the  con 
oasa.    In  the  caaa  of  Cooef  t.  Jtarrit,  which  is  the 
only  case  that  introdaeaa  any  Bmbigiiity,  there  is 
carteialy  an  aapeassion,  in  page  525  of  the  report, 
that  would  saeaa  foaourabla  to  the  plaintiff:  it  says, 
"  Iha  sseet  proariasnt  {Mint  on  whieh  the  Court 
aota  ia  appointing  a  seetiver  of  a  partnership  con- 
cam  ia  the  dmmetance  af  one  partner  baring  taken 
opon  himaelf  the  power  to  exslude  another  partner 
fiwm  Ua  full  share  of  the  maoKement  of  the  part- 
aarship,  as  he  who  assiuacs  that  power  himself  en- 
joys."   Now,  the  reodvar  that  was  asked  for  in  that 
aaae  was  a  reodrcr  who,  it  is  to  be  justly  observed, 
was  whdly  naeonnected  with  tin  maoegement :  he 
was  to  recdve,  either  the  rent  under  a  lease  if  the 
pasties  thought  fit  to  adopt  that  lease,  or  the  admis- 
sisn  aaouey  taken  at  the  entrance  of  the  theatre, 
sappeaog  theleesewas  repudiated  or  not  acted  upon, 
aad  he  waa  to  apply  it  according  to  certain  tarms 
irhich  the  parties  t 


and  prorisiona  wh 


parties  themselves  bad 


ariaak  but  act  acoonfing  to  the  doctrine  whieh  haa 
been  laid  down— a  doctrine,  I  appieheud,  that  ha- 
limgs  to  all  Courts,  namely,  ttat  yon  aAera  to  ptia- 
dide,  and  apply  that  prindple  to  new  caaea,  so  aa  to 
give  effect  to  it  in  the  beat  poasible  way.    Itiapoa- 
aible  that  theae  might  be  s  eaae  arise  where  a  party 
waasaooodoctingbinsdf  aatha^  nnlesa  a  aaaaffsr 
waa  appointed  in  the  meantime,  the  coBcarami^ 
be  deatroyed.    Well,  the  Court  woaU  no  doubt  ap- 
ply the  prindple  that  had  before  properly  prevailed 
ta  audi  a  eaae,  bnt  in  die  preaent  eaae  it  sppeai  s  tiiat 
there  ia  a  partner  apinat  whom  iuautteaty  ia  not 
duBged,    who  haa  orou^  in  the  whole  of  Ote 
capital,  who.  it  is  soggestad,  is  not  peifeetly  ooos- 
petent  to  anawer  for  any  money  that  may  coan  to 
hia  hands,  aappoaing  he  is  in  &e  habit  of  receiving 
money,  asuipears  tobe  thecase.    It  ia  said  that  ha 
has  applied  a  part  to  hia   own  purposes.    Well, 
how  fiiir  had  he  a  right  so  to  do,  whetiicr  he  had  ad- 
vanced any  sum  of  money  on  sooount  of  tfia  partner- 
ship, and  that  he  rcimbnrsed  himaelf  out  of  thoee 
moneys  does  not  appear.    There  may  be  a  variety  of 
dnmnstancea  that  may  aeooont  for  that;  but  in  the 
sheenee  of  all  explanation,  I  simply  have  this  eaae 
before  me  here  of  a  person  who  is  under  the  parfl  of 
so  injunction  aninst  the  misapplieation  of  the  (inids, 
againat  whom  thsi'e  ia  no  motion  to  eommit  fer  a 
breach  of  that  iqjnnctioa,  who  is  not  shewn  to  be  so 
dnmmitanced  as  to  make  any   such   uittifciiime 
essentiid  ta  the  security  of  the  perties  pendmg  the 
heariag  af  Uie  cause  until  its  bearing.    It  seems  to 
me,  therefore,  that  no  dmirastsace  in  this  eaae 
warrants  a  departure  from  what  I  conceive  to  be  the 
aatabliahed  prindple  of  the   Court  now,  that  the 
geacral  jurisdiction  is  auxiliary  in  graating  a  reasivar 
and  """'B"  to  a  dissolution,  I  concave  to  be  dear. 
In  the  present  case  it  appears  to  ma  that  what  is 
;  said  is  oonect,  that  by  grntin^  a  monagei  in  tn^ 
instead  of  doiqg  that  whidt  is  die  only  object  af 
granting  a  receiver  or  manager,  it  is  duati  active  of 
It.    It  seems  to  me  perfectly  impoesible  that  this 
eonoem  could  be  carried  on  with  that  advantage 
wbidi  both  parties  have  a  ri^t  to  expect ;  it  ahoiai 
be  carried  on  until  tiia  hearing,  when  it  is  expected 
tiiot  tlie  parlnerahip  should  continue.    It  seeme  to 
me  impossible  that  the  appointment  of  a  reoaifar 
ooald  be  made  witt  any  substantial  benefit.    I  esr- 
tainly  cannot  adopt  the  view  whicb  one  of  the  teareed 
connad  has  preaented  to  me  of  that  qualified  sort  of 
management  wUdi  is  to  leave  the  parties  m  troth  to 
manage  for  themselvea  under  the  snpervisiaB  of  a 
manager,  I  do  not  understand  13»t.    It  appean  to 
me  tlut  interference  with  the  manager  in  any  sub- 
stantial decree  would  be  a  contempt  of  the  Court, 
pimiahable  jnst  as  modi  as  a  breach  of  the  injuue- 
tion.    Now  there  ore  articles  necessary  to  be  pnr- 
diaaed,  and  there  is  a  trade  to  be  carried  on  wnich 
requires  skill.    This  gentleman,  the  manager — the 
conductor  of  the  concern,  it  seems  to  me,  cannot  by 
possibility  conduct  it  in  such  a  manner  as  to  preaerve 
it  entire  and  substantial  for  the  benefit  of  the  pert- 
ners,  after  the  hearing  of  the  cause,  supposing  a  de- 
cree shall  be  made  to  carry  it  on.    It  is  that  kind  of 
business  that  I  think  cannot  be  so  carried  on,  sod  it 
does  not  appear  to  me  that  anything  has  been  done 
whieh  will  necessarily  prevent  the  partnership  being 
carried  on  if  a  decree  be  made  fin-  that  purpose  as 
prayed  by  the  plaintiff  at  the   hearing.     I  think, 
therefore,  from  the  drcrfhistanoe  that  the  attention 
of  the  Matter  of  the  Rolls  was  not  called  to  the  state 
of  the  record,  and  to  the  prayer  of  the  Bill  beiag 
exdusiTely,  or  for  the  main  part,  directed  to  the 
establishment  of  the  partnership,  and  to  the  carry- 
ing it  on ;  and  that  the  act  impatol  to  the  defendant 
is  by  no  means  destrnctive  of  the  partnership  ia 
the   sense  that   a  decree  would    be    svuilable   for 
carrying   it  on   by    reason    of   his    intermediate 
arts,  it  does  not  appear  to  me  there  wen  any  snfi 


cieat  pouds  kid  beftta  tiie  Haater  oftihe  Bd^ 
hia  aUeutma  had  Doaa  lallpd  to  them,  to  wsnsaft 
the  order  that  is  now  complained  of.  Itfaink,thase. 
fore,  that  the  sypeal  must  he  alloiied,aadtt>oid» 
of  tiie  Coort  balow  must  be  dw  hsi  ged, 

£W.— Yoor  lordsUp  wfll  make  tha  ordar  Ait 
should  have  been  aaide  in  tiie  court  biiua  iifaaj 
the  motion  with  ceata. 
JtsesB.— No ;  his  haittip  haa  not  said  ikoL 
The  Loan  Chakcelua. — I  have  iiiiMJilawd  tM 
point;  and  I  do  not  think  the  defendaat  shoald  haie 
anyooatk  There  is  bat  one  ground  fi»  it.  Idoaot 
thfaikihe  perties  hare  a  right,  at  the  peril  of  their 
opponents,  to  oone  into ooort  totally  iiinsipsnil  Is 
oceaaion  expense  for  wast  of  the  Comt  beinp  nS  ia 
poas».mkm  of  &e  proper  materials.  I  Omk  mch 
partiea  must  oooe  at  thdr  periL  There  sre  sda- 
qnata  meana  for  their  protection ;  andif  theyduoas 
to  rely  upon  tiieir  own  efbrts.  be  it  so :  tfaeCemteS 
aid  them  to  the  ntasoat  of  ita  po<rer,  bat  that,  Kks 
another  specaktianB,  ia  not  to  be  saade  atothv 
peopte's  expense.  I  thereiaie  think,  if  a  psrty  pM 
his  opponent  to  expense  far  want  of  the  Ciait 
having  before  it  Oat  assistaooe  withoat  wUehjaMics 
cannot  be  safely  aduiliiistriiMl,  he  should  do  tkrtst 
the  peril  of  oosts,  and  dieief ore  &e  oiipmi  mstiaa 
shoald  hsm  been  nfnsed  without  costs. 


oovms. 

Bepostsdhr'.  lUoisuT,  Bn.  oTtha  faaseta^kk 

Bsiiittsi  at  Tar. 

TVesday,  /aa.  14. 
Wiuju  s.  Cbildb. 

Omiit    Utmovl  tfmtuttr—Estnitt  vfSKMSm 
♦y  frsisfiai    i/aiisdiffiea    fii>aatrlim 

^  diorfcr  «^  (to  9SM  (if  .darif,  n>  lAr  iMI  year 
^  the  nffn  </  JOng  Siwari  VI.  etHtmlmii 
wen  grwKtid  to  lafpart  m  grama  ^''  ' 

iMikm.  ta  ie  kept  h  ear  mmttr  t 
fit  1838  a  sdleaM  wmiHUtdJar  ttt  ■ 
Iff  ilk*  tnut.  mtd  asMi  trmHtm  wtntf^iKkit 
ant  UwmtproMed  "tkat  tlUlrmlmikmU 
Hare  mUkaritt  from  timt  ia  Umt,  ^no-  sost 
freuMfe  OS  tier  tlmiU,  m  tAtii  diiiiiliia,  aitl 
Me  eartreise  aad  tatettiam  ^  ikt  fmmt  md 
irmti*  rtpotd  as  Ukam,  detmjmt  it  mmtOt 
matter,  S(e.fram  <0le«."    Tin  i 


^briimi  the  matttr  (appotnUiia  jmrmamj/ 
Me  preatiiaas  Jar  that  jmrjMiai)  m  tppsrhr^ 
ta  iff  wad  Mmitlf  or  txpian  km  saoAid, 


preatiiaas  ftr  tikat  pmrpom)  m  »pp«i  '■*» 

ieftad  kiwut^  or  explai*  Ha  ssodad.^ 

wftkimt  iasWaliaf  aa  tafiry  ia  Mi  *'".'■'* 


reaannf  ik'm  if  a  tauhtUoa  <a»jmaidiaft« 
cserease,  as  thi$  itaiai,  t^iktirmao^)^''' 
that  rmokdiam  was  Mf  ttwfomii 
HtU,  thai  ttrjrrsaifiea  m  iko  ae/kMi 
iSd  no(  os<«r  en  Mr  Iraateeaaa  orWnry  jMNT 

to  diamim,  Jrte  from  the  (oadrW  q^Ms  Cba< 
eeiikdtiem 


wkic*kaditiikSt»eeeAema:  awfMa<MriNS> 

tort  were  aa(  Me  enfy  omT  atooioto  fodfas*  Mr 

sa^icnacy  oftAe  jrsandi  V'raameai. 

Beid,  alio,  that  ike  ward  "  irwde,"  Uaf  «vr- 

aided  to  ike  word  "  power*,"  wmaHmmiemm 

(M*d  for  mme  pmrpate,  aad  tkat  weeM  <■' 

parfoee  ofkeepiaf  ta  oiew  that  it  waaa  tnatfir 

tteeaeeiMoatfwIueklheCoariwmprm^: 

aad  that  it  had  the  iffttt  <if  reetrittimt  <**  i^T 

■seen ray  whiek  might  etkerwiee  ia  fiae»  ItUr 

word"dieeretioa,'^   2V /nij«e«e ■«•  i ■* "a" 

from  eVhrttny  M«  rasaMioa^r  Me  rssMssf  V 

tke  matter.  .  _^ 

This  waa  a  motion  made  on  behalf  of  the  piaiBm 

that  the  defendants  nagfat  be  restiainad  from  tskkg 

any  proceedingi  for  the  purpose  of  enfcrcing  a  nv> 

Intion  by  tha  traatees  of  the  gnmmar-sdwol  of  UiC 

Edward  VI.  in  the  boroagfa  of  Ludlow,  aade  aaW 

16th  January,  1850,  wheeby  it  waa  raaolvad  IM 
the  plaintiff  shoald  be  removed  from  the  oCsaef  die 
said  master.  The  bill  prayed  for  a dedeiatianttit 
the  reaolution  was  inmlid,  and  that  the  phsrf" 
might  be  quieted  ia  his  possession  of  the  eCesd 
master,  to  which  Im  waa  appointed  ia  the  y<v 
1838. 

The  school,  which  was  originally  folded  laa 
endowed  by  King  Edward  VI.  and  the  maaaguM^ 
of  it.  and  of  die  property  held  in  ttnat  for  it,  w, 
before  the  year  1848,  become  the  snbiect  of«- 
ferences  of  opinion  and  litiaation  ;  bnt  by  aa  oros 
dated  the  2nd  of  August,  1848,  and  made  by  the 
Lord  Chancdior,  on  an  information  filed  by  the 
Attomey-Genend  against  the  corporation  of  Ladlo* 
and  others,  a  scheme  for  the  regulation  of  the 
grammar-school  in  question,  and  certain  otharchan- 
ties,  was  settled;  and  by  the  14th  regulation  of  thit 
scheme,  it  was  provided  as  follows: — "Hiat  ma 
trustees  shall  have  authority  from  tisae  to  tine, 
upon  such  grounds  as  they  shall,  at  their 
discretion,  ia  the  due  exerdse  of  the  peosrs 
and  trusts  reposed  in  them,  deem  jaat,  f"*^ 
time  to  time  to  remove  the  master,  ush«,  <^ 
sny  sdditional  master  or  masters,  or  either  ef  tkaa^ 
fh>m  tiieir  or  his  offloes  or  office  in  manner  ^^ar- 
mentioned,  that  is  to  say,  tb^  on  the  i      ' 
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mtitiag,  ngnedby  threeofi]M«niittM«tlaMt,  te 
secntaiy  of  the  tnuteea  ifaaU  aU  •  meetiBg  of  the 
tniatees  j  a  notice  ia  imtinf  to  be  gnr«i  w  «aot  to 
«aoh  of  the  tnutees  siz  dwi  bdbn  the  holdsig  of 
tatii  meeting;  and  ia  nicb  notice  shall  be  stided, 
that  at  the  said  meeting  it  is  intended  to  propose 
the  lemoval  from  the  office  of  master,  usher,  or  ad- 
ditional master  or  masters,  persons  whose  names 
■hall  be  in  the  said  notice ;  and  that  at  the  same 
Baeeting  there  shall  be  preiMnit  not  less  tiian  two- 
IliiTda  of  (he  tnutees  for  the  time  being  j  and  tiiat 
•t  the  said  meeting  a  resolntiaD  shall  be  proposed 
by  one  and  seconded  by  another  of  the  tnutees,  for 
4£e  remoTal  of  sodi  master,  nsher,  or  additional 
maater  or  masters;  and  that  if  the  same  be eairisd 
hy  at  least  two-thirds  of  tiie  tnistees  so  present  &e 
tame  shall  be  entered  npon  the  minntes  of  the  tras- 
teea  and  Bigned  br  saoh  of  them  as  vote  for  theaaid 
xesolotion  ;  and  ihati  the  resololion  sh^  at  a  sab- 
sequent  meeting  oft  h  (croatees  odled  by  sockaotioe 
aa  last  befoie-mentiai  .c,aad  which  notiae  sat  forth 
the  former  resolution,  sod  with  aa  intnral  of  one 
calwndar  month  at  least,  whereat  the  same  propor- 
tioa  of  tnutees  at  least  shall  be  piessnt  as  is  reqtmed 
to  be  present  at  the  first  meeting,  be  confirmed  by 
two-thirds  of  the  tnistees  then  present,  the  said 
master,  nsher,  or  additional  master  or  maaters,  shall 
be  considered  as  if  removed,  as  on  the  day  of  the 
second  meeting;  and  his  office  slall  be  ncaot  on 
and  from  that  day,  provided  that  such  resolution  sod 
oeBflrmation  thereof,  as  aforesaid,  together  with  the 
groonda  of  such  removal,  shaH  be  enterad  and 
preaerved  npon  the  ""'""trt  and  nraceedinn  of  the 
said  tnistees." 

On  tiie  8th  of  Jannaiy,  1850,  three  of  the  tnistees 
rigaed  a  requisition  addressed  to  the  secretin  of  the 
trustees,  rmuiring  him  to  call  a  meeting  for  Wednes- 
day, the  16di  day  of  January  then  next,  at  which 
meeting  it  was  intended  to  propose  the  lemoival  of 
the  Ker.  Arthur  Willis,  the  pUntiff  in  the  ensa, 
from  his  offioe  of  master  of  the  school.    Onthessme 
day  the  seeretsry  gave  notiee  ot  the  intended  awet- 
iag.    Aooordingly  the  meeting  was  hdd  on  the  16di 
day  of  Janxiary;  fifteen  troslees  wen  pcesant;  sad 
after  reading  tiie  reqaisition  and  notice,  rsadiag  sn 
oderof  tfae  Gth  of  Angnst^  1849,  and  tiie  repast  of 
the  grammar-schaal  oommittse,  •  lesoiatis*  tot  the 
lemoTal  of  Ur.  Willis  ma  aiorad  by  oae  trsstae, 
and  aeconded  by  anofher,  and  then  esrtsin  tnutees, 
— fonrteen  in  number,— acting,  as  ther  a^f,  in  their 
diserglion,  sad  in  the  dne  ezmse  and  eaeention  of 
the  i^owers  and  trusts  reposed  in  tliem,  reaotred  tiiat 
lb.  WilUs  be  removed  from  bis  office ;  sad  they  did 
xemove  him,  and  signed  their  naaieto  snoh  resoln- 
tipn  J  and  thejr  subjoined  a  statement  «f  the  greoBCb 
orisnoh  removal,  whidi  watesix  in  nassbsr  j  and  it 
was  ordered  that  a  spedal  meeliag  of  trustees  should 
he  oOBveaed  for  Weduesday,  the  SOth  of  Febraary 
ttaa  not,  at  eleven  o'elodcio  the  faienoon,  for  the 
pvpose  of  submitting  the  fioregoing  nsotaiioo  for 
•onfirmation.    A  meeting  was  aeosrdingly  held  on 
tiiatday.    Itwssstated&attheBsv.ArtimrAiraiis, 
^master  of  the  gramaiar-achool,  and  Mr.  John 
wiUIanu,  -die  odier  of  the  giamssar-sehocd,  seveislly 
Sfltended  and  were  hand,— that  the  resohtfioo  of  the 
Ifith  ef  Jssinary  was  read,  and  then  that,  npon  the 
notion  of  one  trustee,  seconded  by  enethar,  the 
landerrigned  trustees,  being  not  less  than  two4hirds 
of  the  trustees  present  at  the  meeting,  and  sUsging 
that  they  had  beard  the  Ber.  Arthur  Willto  an  the 
■iMed^  and  had   duly  coasideied  the  premises, 
did  in  their  diseretion  and  in  tiie  eacereise  and  «x- 
eentioB  of  the  powers  snd  trusts  leposed  in  then, 
deeaait  just  to  adopt  tkt  rasokrtion,  and  they  ao- 
mrdlnglj  resolved  that  aeMa(rfntion  be  coafirmed. 
The  plaintiff  feeling  himself  aggrievad  by  tiiese  pro- 
oeedbigs  on  the  part  of  the  trustees,  filed  his  MU  to 
lesbain  them,  and  thereby  alleged  that  some  of  tlu 
trustees  were  holders  of  removeeble  Isases,   and 
Jthers  were  members  of  the  oorpontion,  and  that 
tae  oompromise  which  had  been  entered  into  (after 
sn  faiformation  had  been  filed  respecting  the  charity 
uods  which  bad  become  intemnaed  witii  those  of 
me  corporation),  and  wWdi  had  been  carried  oat  by 
W«  9  &  10  Vict,  c  18,  and  the  scheme  subsequently 
"tt^  Vy  the  Court  was  lees  lavonraUe  to  them  and 
to  the  corporation  than  the  terms  Oiiginally  pro- 
posed, and  that  the  plaintiff  having  cxnted  himself 
m  ftvonr  of  tfae  charity,  had  incnired  the  dispfeasnre 
OTtite  trustees,  because  the  income  of  the  property 
(V  the  corporation  had  becomeezhaasted  ia  mdemai- 
Mng  the  charity,  and  the  expenses  of  the  corpora- 
tton  bad  to  be  met  by  a  borood>-nte.    The  biU  also 
steted  that  the  trustees  were  further  annoyed  by  tlie 
plaintiff's  interfering  to  prevent  the  sale  of  a  psirt  of 
u^  charity  property  called  Ashford  estate  the  pbon- 
tiff  conceiving  that  it  was  about  to  be  add  at  an 
^dervalne,  and  having  written  to  the  Bishop  of 
Hereford  to  withhold  his  consent  sad  allow  the 
plaintiff,  OS  an  ol^ect  of  the  charibr,  to  be  heard 
s^inst  the  sale.    The  bill  tiien  aU^  that  the 
vnstees  had  concocted  a  plan  to  remove  the  plaintiff 
from  his  offioe.    The  bill  than  ststed  certain  rssoln- 
tions  of  the  tnistees  psssed  on  the  6th  of  Aiwwt, 
i84%  whereby  it  was  resolved  that  every  oom^sint 


Aa  disoiplfai*,  cader,  ar  aoaduot  ef  the 
school  Com  the  master  or  asher  to  mek  o&m  should 
in  BO  case  be  made  in  the  presenee  or  bearing  of  aay 
soholsr;  and  that  the  play-ground  attaehed  tothe 
school-room  should  be  thrown  open  to  all  the  boys 
faalf-as-haor  before  the  school  eommenoed  in  the 
mOTning  and  kept  open  till  the  saho<d  dosed  in  Hat 
eveoiDg.  A  oopy  at  tkese  tesolutiaos  was  smt  to 
the  plaBtiff,  who  lepUad  that  Huf  iatohtA  aiaMeis 
of  discipline  net  within  the  scope  of  the  nles 
sod  orders  contemplated  by  tbs  scheme,  and 
preferred  a  complaint  against  tiie  usher  for  in- 
competency and  neglect  of  doty  in  absenting  him- 
self from  the  sdiool.  The  bill  then  set  out 
various  matters  uid  resolutions  of  the  trustees, 
sod  partionlarly  a  reference  by  them  to  the  ptm- 
mar  sohod.  ooaimittae,  of  the  whole  question  of 
tl»adiool,  witii  instmotions  to  report  tliereon,  and 
the  subsequent  meetings  and  resolutions  to  remove 
the  phdntfff,  on  the  (pounds,  as  eirtered  on  the 
minutes,  of  his  exdndmg  the  town  boys  from  &e 
school-room  and  play-giound,  his  bossders  having 
access  thoeto ;  seeondiv,  oompelliag  the  town  boys 
to  remain  in  the  street,  oy  reason  of  the  sdwol  doers 
not  being  open  at  a  proper  time  before  saimol  faoms, 
thereby  exposing  tinm  to  the  weather;  thirdfy, 
ponisbing  nevarudess  Ae  town  boys  if  not  in  school 
at  the  proper  time;  fourthly,  blaming  the  ndier  be- 
fore the  boys;  fifthly,  the  oontinnaBee  in  offieeof 
the  plaintiff  would  destroy  tiie  school ;  and,  nxthly, 
because  the  refusal  to  comjdy  vdtii  the  rule  and 
order  was  aa  infringement  thereof  and  of  the 
sdieme;  and  as  he  had  endeavoared  to  iatimidsite 
thetrastaes  by  a  threat,  they  had  no  hope  that  the 
rules  for  tfae  management  of  tiie  school  would  be 
brought  into  operation  under  his  masteiriiip,  if  per- 
son^ distartefhl  to  himself  or  incsnsistent  with 
his  intensts.  The  bill  denied  the  facts  stated  in  the 
gnrands  to  be  true,  and  thaiKsd  that  eertun  of  the 
trustees  had  said  it  was  naoessary  io  pit  rid  of  Urn, 
and  that  they  had  endaavonsed  to  get  up  efaawes 
sgaiast  him,  and  that  sosae  of  fliem  admitted  that 
tiiey  were  ignorant  of  tin  diargss  piefeiied  against 
him,  bat  had  come  to  the  meeting  witii  a  detarmiBa- 
tion  long  previouriy  fmrmed  to  remove  him ;  and  it 
pr^ed  an  iqioBCtion  to  restrain  the  trusteesCrom 
enfondng  the  resolution  as  to  removal,  and  from 
taking  any  frntfaer  steps  in  the  aotion  of  ajeetment 
whidi  they  had  brought  to  ohtslii  possession  of  the 
sdmol-howw  md  -premises.  The  plsiBtiff  moved  for 
an  injonctianaoeoRlingiy,  udddi  bow  eame  on  tobe 
aigued. 

jymtr  and  KessA«e,  fnr  tiie  molion,  rated 
Aminter  r.  The  Oarporaiian  af  CMfptHkam,  14 
Yes.  245 ;  Be  PhUUmf$  Ckmrity,  9  Jur.  969;  Jis 
Remington  Behoai,  10  Jur.  5U. 

LlovdaaA  Lawht,  cantrip  dted  OUMewv.  J^Xi**, 
2  T.  ft  C.  C.  C.  M2 ;  GUaeatty.  tana,  S  Ph.  810 ; 
Perrtiey  r.  Hobion,  2  Fh.  265;  Tile  Atioram- 
Getterof  v.  The  CorponctUm  ofLiMaw,  2  Ph.OM; 
The  AUomey- General  v.  MUUUetm,  2  Ves.  sen. 
328;  JZdsn  t.  Fimttr,  2  P.  W.  325 ;  J>MHto*  v. 
Bwnl,  1  Ld.  Baym.  5;  lUa.t.  The  CorpartMim rf 
Imwich,  2  lid.  Baym.  1S2  ;  8t.  Jokifa  CMem  T. 
ttddinoton,  1  Burr.  158, 199;  Jlsr  T.  3%«  JBM» 
(^BlV,  2  T.  R.  290 ;  Beg-r.  The  AarUaj^fon  Beheol 
6  Q.  B.  Rep.  682;  fTJWstoa  v.  The  Dum  and 
Chapter  qf  BodkeaUr,  7  Burr.  5S2;  Jie  Brixton 
School,  II  Jur.  tei ;  Bag  ft  case,  11  ftep.  986, 986 ; 
B»  Tht  Ludlow  CharitUe,  2  Myl.  <c  Or.  316 ;  Re 
PkillMi  Charity,  9  Jar.  959;  AaarT.  OcsMa,  8 
T.  R.  209;  Doe  dim.  Barl  tf  Tlumtt  T.  OaHham, 
I'Biag.  357. 

Turner,  in  reply,  cited  ArehMd  v.  T%»  Com- 
misHonere  qf  Charitatle  Beg*ettt  for  IreUmd,  2 
H.  L.  Cas.  460. 

He  Mastkb  of  tiie  Rolls. — The  plaintiff  in  this 
case  compisins  of  his  removal  from  the  office  of 
schoolmaster ;  he  admits  that  the  trustees  of  the 
charity,  if  they  act  in  the  due  exeralse  and  discretion 
of  ths  powers  and  trusts  reposed  in  them,  mid  in  the 
manner  mthoiised  by  the  regulstion,  have  a  right  to 
lemove  the  schoolmaster,  and  that  they  have  even  a 
discretionary  ]>ower,  when  it  is  exercised,  after  doe 
oonsideratian,  and  itfter  making  themselves  duly  ac- 
quainted with  tiie  facts  npon  whidi  they  act  But 
he  denies  that  they  have  any  right  to  removeflie 
master  arUtrarily  and  capneionaly ;  and  he  insists 
that  in  this  case  they  have  acted  inegnlarly,  wittout 
proper  inquiry,  ana  unjnstiy,  and^  that  they  have 
done  him  an  injury,  for  which  he  is  entitied  to  re- 
dress in  this  Court.  The  tmstees,  on  tfae  other 
hand,  insist,  that  they  have  a  right  to  remove  the 
master  for  any  reasons  whatever  which'seem  good  to 
thonselvas;  that  they  are  not  answerable  to  this 
Conrt  for  tin  mode  in  which  they  have  thought  fit  to 
eiereiae  their  discretion ;  and  they  further  contend, 
tiiat  if  they  are  bound  to  answer,  or  are  in  any  way 
accountable  for  the  exercise  of  tiieir  diseretion,  they 
are  ready  to  shew  they  have  proceeded  regularly  and 
jmtly,  and  Iiave  removed  the  master  for  good  and 
soffident  reasons.  The  first,  and  perhaps  tiie  only 
question  material  to  be  considered  at  tnis  time  is, 
whetiier  under  the  scheme  established  in  this  case, 
the  trastees  have  an  arbitrary  and  nncontroilsfale 


aothortty  to  dismiss  the  master  for  any  caaae  itiMk 
they  may  tiiink  fit  to  assign.  It  is  contended  on 
their  bdialf,  that  the  decision  is  final  and  subject  to 
no  appeal.  As  an  autiiority  for  this  the  Darunfftom 
Behiol  esse,  in  the  Court  of  Q.  B.  is  relied  upon. 
In  that  case  there  was  power  for  tfae  govemon  to 
remove  the  master,  uid  appoint  another  accordinr 
to  their  sound  discreticm,  and  upon  those  words  ft 
was  held  tiut  the  tmstees  mi^t  remove  tiie  master 
as  tiwy  pleased,  and  that  their  discretion  was  not  to 
be  restricted  by  any  opinion  which  tiie  Court  might 
form  of  the  reasons  on  which  they  mi^t  have  been 
induced  to  exert  it.  When  the  Darlmgion  School 
ease  waa  brought  under  the  notice  of  his  Honour 
Tioe-Chanedlor  Knight  Bruce,  [in  the  Fremingto» 
School  case,  he  did  not  think  that  it  applied. 
In  that  Fitmmgion  School  case,  by  the  will  of  the 
founder,  the  trustees  were  empowered  to  displace  the 
master  upon  any  neglect  or  misbehavloiir  of  the 
master,  or  other  just  cause  of  which  they,  or  the 
greater  number  of  them,  should  agree  upon  and 
think  fit  to  iSs]dace  such  master  and  place  another 
there.  His  Hooeur  did  not  think  the  principles  on 
whidi  the  Dtrtingion  School  case  was  dedded  were 
appficable  to  such  a  case  as  that,  but  held  that  the 
Ooort  was  to  consider  whether  there  was  neglect 
misbehsvionr,  or  other  just  cause.  It  was  not 
enough  for  tlwm  to  say  that  there  was  some  cause 
or  some  reason  which  tiiey  might  agree  upon,  and 
thiidc  fit  to  displace  the  Master.  In  the  esse  now 
mider  coBsideration  the  power  of  the  tmstees  is  not, 
as  in  tte  Dariimgton  School  case,  "  to  remove  ac^ 
cording  to  their  sound  discretion ; "  or,  as  in  the 
Premmgton  case,  "for  such  just  cause  as  they  might 
agree  upon  and  think  fit  to  displace  him,"  but  tiie 
power  has  reference  to  "such  grounds  as  they  shall, 
IB  their  discretion  in  the  due  exercise  and  execution 
of  the  powers  and  trusts  reposed  in  them,  deem 
just"  If  tiie  grounds  ware  to  be  "such  as  they,  in 
their  diseretion,  should  deem  just,"  irithont  more. 
or  if  they  were  merely  to  exercise  the  power,  it 
might  be  difflenit  to  distinguish  this  froig  tfae  2tor- 
M^foM  School  ease;  but  neie,  that  which  is  to  be 
done  ta  to  be  in  tiie  execution,  not  merdy  of  tiie 
powers,  but  of  tfae  powers  and  trusts  reposed  in 
them.  The  powers  waicfa  are  given  in  such  a  case 
aa  this,  like  all  powns  to  be  exerdsed  for  the  beoeiit 
of  ethers,  or  for  purposes  which  ate  more  or  less 
public,  mnstin  one  sense  be  deemed  to  be  held  in 
trast.  There  are,  indeed,  very  many  powers  in  that 
sense  held  to  be  trusts  whidi  cannot  be  enforced  or 
eontroBed  in  tids Conrt;  but  here  is  a  power  defined 
by  this  Court  itself  for  the  purpose  of  carrying  into 
execution  a  charitable  trust ;  and  it  must,  I  think, 
be  considered  that  tiie  word  "trasts"  was  added  to 
the'werd"povrer"  for  some  purpose;  thatis,forthe 
patpoee  of  keeping  in  view  tiiat  it  was  a  trust,  for 
the  execution  of  whidi  the  Court  was  providinjr; 
and  the  employment  of  the  word  "trusts,  espedaUy 
when  ooBsioered  with  reference  to  the  direction  of 
the  leseiied  statement  of  the  grounds  of  removd 
appears  to  me  to  have  the  aCfect  of  restricting  the 
laige  meaning  which  might  otherwise  be  given  to 
the  word  "msention"  eontained  in  the  oidering 
part  of  the  clause.  Considaring  that  the  tmstees 
sre  not  the  only  and  Miscdute  judges  of  flie  soffi" 
ciency  of  the  grounds  of  removal  upon  which  they  have 
acted,  and  that  they  sie  subject  to  tfae  jurisdiction 
and  control  of  tfais  Court,  witfa  execution  of  tiia 
trusts  reposed  in  them,  it  becomes  necessary  to  in- 
quire into  tfae  manner  in  which  they  have  acted  in 
the  present  esse.  "Hie  plaintiff  alleges  that  the 
power  of  tiie  trustees  has  oeen  corraptiy  exercised, 
or  at  least  that  there  has  been  an  undue  exerdae  <d 
tfae  discretion  which  they  had.  A  great  many  affi- 
davits have  been  filed;  they  contain  much  Incbnais- 
tent  evidence,  and  it  seems  to  me,  that  some,  at 
least,  of  the  trastees  manifested  an  euer  desire  to 
find  occasion  to  remove  tiie  plaintiff.  It,  upon  a  foir 
invMtigation  of  the  focts,  and  after  lust  means  of 
explanation  and  defonce  had  been  afibfded,  it  had 
appeared  that  the  employment  of  tiie  plaintiff  had 
become  prejudiqal  to  the  school,  tfae  tmstees  would 
have  been  fully  justified  in  removing  him.  On  tiie 
merits,  however,  I  find  it  very  difficalt  to  form  a 
conclusive  opinion  of  the  tmth  or  fslsehood  of 
many  of  tfae  allet^ons  whicfa  are  stated.  But,  after 
reading  the  affidavits,  I  observe  that  some  differenced 
having  arisen  between  the  master  and  the  nsher, 
the  tnistees  not  tronbling  themselves  to  promote 
any  means  of  conciliation  or  atljustment,  seem  to 
have  been  disposed  to  impute  the  principal  foult  to 
the  plaintiff;  and,  instead  of  institating  an  inqufry 
in  his  presence,  which  might  have  afforded  him  the 
means  of  explanation  and  defence,  they,  without  his 
knowledge,  commenced  proceedings  against  him  by 
refenring  tiie  matter  to  the  school  committee  to 
consider  the  case.  The  school  committee  proceeded 
to  investigate  the  case  in  his  absence  and  without  his 
knowledge,  and  reported  against  him.  The  report 
was  not  communicated  to  him,  but  the  trustees  met,' 
as  they  say,  considered  the  report,  and  in  his  ab- 
sence, ana  without  hearing  him,  they  confirmed  the 
report,  and  resolved  to  remove  him;  and  stated  the 
grounds  and  reasons  for  suCh  his  removaL   The 

Digitized  by  V^OOQIC 


u 


THE  LAW  TIMES. 


[VoL  17.-^Ko.  418. 


ROLLS   COURT. 


V.  e.  Kmetrr  bruct*  court. 


V.   C   KMOHT   BRUCt't   COURT. 


tmatees  hanng  thus  committed  themaeWee  vithont 
hearing  the  ptrtf  affected  by  their  resolution ;  haT- 
ing  thus  condemned  the  plaintiS'  unheard — ordered 
another  meetjor  to  be  summoned  for  Wednesday, 
the  20th  day  of  February  then  next,  «t  elereo  o'clock 
in  the  fbrenoon,  for  the  purpose  of  submitting  the 
foregoing  resolutions  for  confirmation.  The  trustees 
did  not  even  then  think  it  necessary  to  communicate 
the  proceedings  to  the  plaintiGT,  but  the  plaintiff 
haTing  by  some  means,  not,  I  think,  explained, 
Iwoome  acouainted  vrith  tbo  proceedings  on  the 
"SBtk  of  February,  two  days  before  the  appointed 
meetiog  for  the  20th,  trrote  to  the  trustees  a 
letter,  which  ought,  I  think,  to  have  induced  them 
to  pause,  and  to  consider  whether  they  were  proceed- 
ing with  due  caution  and  justly,  "the  only  effect 
which  it  seems  to  hare  bod  upon  them  was  to  induce 
them  at  twelve  o'clock  on  the  day  of  the  meeting  to 
inform  him  that  they  had  received  his  letter,  and 
were  ready  to  hear  what  he  had  to  say  on  the 
subject  of  it.  He  did  accordingly  attend,  and  said 
what  he  could  or  thought  of  under  such  dreum- 
stanoes;  and,  after  so  hearing  him,  asking  him,  I 
think,  whether  he  had  anything  further  to  say,  and 
receiving  an  answer  (which  might  well  be)  that  he 
had  not, — under  those  circumstances,  and  without 
any  other  hearing  or  inquiry  in  his  presence,  they 
oonfirmed  the  former  resolotion  to  remove  bim,  and 
this  confirmation  was  signed  by  the  same  fourteen 
trustees  who  had  signed  the  resolution  of  January, 
and  so  previously  committed  themselves  to  the  con. 
chisions  and  to  the  reasons.  Care  was  taken  to 
obterve  the  mere  forms  reouired  by  the  I4th  regula- 
tion about  that.  I  own  inat  it  appears  to  me  per- 
fectly dear  that  Mr.  Willis  hod  no  proper  opportu- 
nity afforded  him  of  defending  himself— no  sufficient 
means  of  explanation — no  means  of  proving  his 
defence  if  he  bad  any.  The  evidence  which  is  Mfore 
me  does  not  enable  me  to  determine  whether  Mr. 
Willis  had  •  good  defence  or  not ;  and  it  is  a  most 
serious  misfortune  to  the  wel&re  of  this  school  that 
a  matter  of  such  importance  should  remain  in  sus- 
pense. I  think,  upon  their  own  shewing,  the  trus- 
tees hare  taken  upon  themselves  to  remove  Mr. 
Willis  without  giving  him  a  proper  hearing,  and  the 
&cts  which  are  disposed  in  the  affidavits,  though 
not  such  as  to  enable  me  to  come  to  a  saHsfactory 
conclusion,  are,  at  least,  such  as  to  make  it  not  im- 
probable that  Mr.  Willis  may  be  able  to  shew  that 
be  ought  not  to  have  been  removed.  Therefore  I 
am  of  opinion  that  the  injunction  must  be  granted  to 
lestiain  the  defendants  from  enforcing  the  resolution 
of  the  16th  of  January,  confirmed  on  the  20th  of 
Febmary.  I  wish  only  to  add  that  I  do  not  mean  to 
aay  anything  that  can  really  determine  the  right  or 
propriety  of  conduct  between  these  parties ;  and 
although  I  tlunk  they  are  not  entitled  to  proceed 
upon  the  footing  of  this  resnlution,  I  do  not  mean  to 
insinuate  in  any  way  that  tbey  are  not  entitled  to 
have  a  proper  investigation  into  these  or  any  other 
/  grounds  of  removal,  and  proceed  in  a  just  manner 
^  upon  them.  

VXOm-OBAVOXXil.OS  XirxOBT 
KKUam'B  COITKT. 

'  Xsported  by  Qio.  8.  Ai.unm,  Baq.  of  tin  Middle  Temple, 

B«niitor.at-Lftw. 

iTareh  24  oiui  29. 
Sx  parte  Robinsok,  re  Tub  Rotal  Bank  op 

A17STBAI.IA. 

Joimt-Stoek  Otrnpamet  Winding-up  Aett — 

Coniributory. 

A.  B.  IMe  director  ef  a  banking  company,  took 


twenty  ekaret  a*  a  qualifieationfor  hit  office,  and 
ttgnea  the  deed  in  rtipect  of  them:  he  ifter- 
loardi,  in  purtuance  of  a  reaolution  by  the  di- 


rector; tigned  a  letter  agreeing  to  take  IWtharet 

more,  and  he  gave  a  promittory  note  for  1,0001. 

in  retpect  ttfthete  tharet,  payable  within  fow 

yean.    T7te  IQO  thareneere  not  allotted,  norteai 

the  deed  executed  by  A.  B.  in  retpect  qf  them. 

Sntriet  vert  made  in  A.  B.'t  account  in  the  bank 
•iooktqfthe  dhidendt,  tee.  on  account  of  thete 

100  tharet,  but  the  promittory  note  when  due  u>at 

not  ditchargtd  by  A.  3.  : 
.Jleld,  thai  A.  B,  wot  a   contributory  for  120 

tharet. 

This  was  a  motion  on  behalf  of  Mr.  AnOiony 
'George  Robinson,  that  the  decision  of  Master 
Richards,  dated  the  25th  of  February  hut,  whereby 
-ihe  name  of  the  said  A.  G.  Robinson  was  retained 
on  the  list  of  coutribntories  of  the  above-named 
eompany  for  120sharea,  as executorof  Joseph Phdps 
Robinson,  deceased,  might  be  reversed,  or  varied, 
and  that  the  name  of  the  said  A.  G.  Robinson  might 
be  ofdered  to  stand  on  the  said  list  as  such  executor 
•■  iforesud  for  twenty  share*  only.  Mr.  J.  P. 
Bolnnaon,  who  was  a  director  of  the  company,  took 
twanty  ihioes  as  a  qualification  for  the  oflice,  and  in 
nipact  of  these  ahara  paid  the  deposit  and  signed 
the  deed  of  settlement.  At  a  meeting  of  the  bank, 
bald  on  the  7ib  of  Angnst,  1840,  the  question  having 
bMB  dtaeoMed  wheUinr  the  bwk  was  vfoa  a  luffi- 


dently  bioad  basii  to  carry  on  the  extensiTe  business 
which  ought  reasonably  to  be  expected  in  the  course 
of  a  few  years,  the  directors  agreed  among  them- 
selves to  fulfil  their  original  promise  at  the  formation 
of  &e  bank,  by  rendoing  themselves  responsible, 
to  take  eitho:  by  themselves  or  through  their  friends 
a  number  of  shares  within  a  certain  period.  It  vraa 
then  agreed,  for  the  security  of  the  bank,  that  a 
letter  to  tiie  following  effect  be  taken  from  such  di- 
rectors as  agreed  to  take  this  responsibility,  and  the 
following  gentlemen  signed  tlie  letter  to  the  amount 
against  such  name : — 

"  To  the  Directors  of  the  Royal  Bank  of  Australia. 
"  Royal  Bank  of  Australia, 

"  liondon,  7th  August,  1840, 
"  2,  Moorgate-street 

"Gentlemen, — ^In  reference  to  the  five  hundred 
shares  in  the  Royal  Bank  of  Australia,  which  I  aipeed 
to  take,  in  ojider  to  extend  and  secure  the  basis  on 
which  the  establishment  shall  be  placed,  I  hereby 
bind  myself,  at  such  time  or  times  within  four  yean 
from  the  date  of  the  deed  of  settlement  as  shall  be 
convenienttome,  to  pay  the  deposits  and  calls  on  the 
said  shares,  with  interest  thereon,  at  5  per  cent,  from 
the  time  appointed  A>rthe  payment  of  nie  same,  until 
such  calls  and  deposits  shall  oe  paid  by  me. 

"  I  am.  Gentlemen,  your  most  ohdt.  servant." 

Thomas  Meux   500    John  W.  Sutherland  500 

Alexander  Codcbum  100    William  P.  Crawford  200 

John  Connell 500    Joseph  P.  Robinson  100 

George  Webster. .. .  50O 

Another  letter,  addressed  by  Mr.  J.  P.  Robinson 
to  the  directors,  was  as  follows : — 

"Royal  Bank  of  Australia,  2,  Moorgats-street, 
London,  7th  August,  1840. 

"Gentlemen, — In  reference  to  the  one  hundred 
shares  in  the  Royal  Bank  of  Australia,  whidi  I 
agreed  to  take,  in  order  to  extend  and  secure  the 
iMsis  on  which  the  establishment  shall  bo  placed,  I 
hereby  bind  myself,  at  auch  time  or  times  within 
four  years  from  the  date  of  the  deed  of  settlement  as 
shall  be  convenient  to  me,  to  pay  the  deposits  and 
calls  on  the  said  sliaies,  vntfa  interest  thcoeon,  at  5 
per  cent,  from  the  time  appointed  for  the  payment  of 
the  same  until  such  calls  and  deposits  shall  be  paid 
by  me.  "  I  am,  &c. 

"  Jos.  ROBIMSON. 

"To  the  IHrectora  of  the  Royal  Bank 
of  Australia." 

Mr.  J.  P.  Robinson  accordingly  gave  a  promissory 
note  fbr  1,0001.  being  lOt.  a  share  on  account  of  the 
100  shares.  In  the  beginning  of  the  year  1842,  Mr. 
J.  P.  Robinson,  went  to  Sydney,  where  he  remained 
until  his  death,  which  took  place  in  1848.  In  1847 
the  promissorv  note  was  sent  out  to  tSi.  Boyd,  the 
manager  of  the  bank  at  Sjdney,  but  Mr.  J.  P. 
Robinson  was  not  in  a  position  to  dischMrge  it.  In 
the  ledger  of  the  bank,  entries  were  made  in  Mr. 
J.  P.  Robinson's  account  of  dividends  on  the  100 
shares,  and  of  the  1,000/.  promissory  note,  and  the 
interest  thereon. 

R.  Palmer  (with  whom  was  Caimt)  contended 
that  Mr.  J.  P.  Robinson's  executors  were  not  liable 
to  be  placed  on  the  list  In  respect  of  the  100  shares, 
as  these  dtares  were  not  allotted,  nor  was  the  deed 
•xecnted  in  respect  of  them.  Hedted  GoutAumitrt 
case  (before  die  liord  Chancellor'). 

The  Vice-Cban-ckllor  (without  hearing  Jfa/mt 
and  Daniel  for  the  official  manager)  said,  that  the 
Master  had  treated  the  100  shares  on  the  same  foot- 
ing as  the  twenty  shares.  His  Honour  could  not 
see  how  he  oonld  have  done  otherwise.  He  thouf^ht 
it  a  very  dear  case,  and  most  refuse  the  motion 
with  costs.  ___ 

Saturday,  ifarch  29. 
£rparfeHoi,uB,  reTHE  North  op  England 

Joint-Stock  Banking  Company. 
Joint-Stock  Companiet  Winding-up  Acti — Con- 
tributory— TVan^eror  ^tharet. 
A.  B.  the  holdtr  of  tharet  in  a  banking  company, 
tranrferred  them  to  C.  D.  in  January,  1847. 
Previout  to  thii  the  balance-theett  efthe  accounit 
up  to  thtHott  iif  the  yean  1845  and  1846  theved 
eontiderable  profitinr  thoteyeart.  On  the  6th 
Iff  March,  1847,  the  bank  tutpended  paument, 
and  the  company  wot  qflerwardt  ordered  to  be 
wound  up.  The  perton  who  had  prepared  the 
balance-theett  ttated  in  an  <fffidamt  that  in  fact 
there  had  been  lottet  in  the  yean  1845  and  1846. 
The  Matter  rrfuted  to  put  A.  B.  on  the  Utt  at  a 
contributory  in  retpect  qf  lottet  up  to  the  date  qf 
tranter  ,■  and  on  appetd,  the  Court  affirmed 
thit  dteition. 

This  motion  vraa  made  on  behalf  of  the  official 
managers  of  the  North  of  Bngland  Joint  Stock 
Banking  Compuiy,  and  was,  that  the  decision  of 
Master  Farrer,  whereby  he,  on  the  7th  of  Mardi 
inst.  exdnded  the  name  of  Thomas  Holme  from  the 
list  of  the  contributoriea  of  the  company  as  a  contri. 
butoiT  liable  to  contribute  to  the  losses  (if  any)  sas- 
tained  by  the  said  company  up  to  the  21at  day  of 
January,  1847,  or  other  the  penod  of  bis  ceaaing  to 
be  the  holder  of  fbrty-eight  aharea  of  lOW.  «adi 
might  be  reversed,  and  (hat  the  name  of  the  said 


Thomas  Holme  might  be  inaeited  in  the  aaid  list  of 
contributoriea  aa  a  contributory  liable  to  contribote 
to  the  losses  (if  any)  sustained  by  the  compur  vp 
to  the  2l8t  of  January,  1847,  or  other  the  period  M 
his  ceasing  to  he  the  holder  of  forty-eight  duu«s  of 
100/.  each  in  the  said  company. 

The  circumstances  of  the  case  will  appear  firom  the 
following  jud^ent  of  the  Master: — 

"  Application  of  the  official  managers  to   indoda 
Thomas  Holme  as  liable  to  losses  under  the  26th 
article  of  the  deed  of  settlement.    Thonus  HoUae 
signed  the  deed  of  settlement  in  respect  of  shares 
amounting  to  thirty,  and  subsequently  he  >oqnired 
eighteen  other  shares.    On   the  21st  of  JanoaiT. 
1M7,  he  transferred  these  forty-eight  shares  to  Marr 
Aitcfainaon,baTing'receiTed  dividends  orprofits  vhidi 
became   payable   up   to   that  day.    The   sum   ci 
255/.  14s.  has  been  paid   by  Mrs.  Aitdilnaon   on 
account  of  the  calls  made  under  this  reference,  and 
Samuel  Hedley,  by  his  affidavit,  sweara  '  that  be  has 
been  informed  and  believes  that  Mary  AitchinMB  ii 
totally  unable  to  make  any   further  payment   no 
account  of  the  sud  calls  or  dther  of  them.*     Under 
these  drcnmstances  the  official  manager  applies  to 
indnde  the  traoaferor,  Thomas  Holme,  as  liable  to 
losses  under  the  proviso  in  the  26th  article  of  the 
deed,  '  that  nothing  in  this  artide  contained  shaB 
extend  or  he  eonstroed  to  extend  to  release  the  pre- 
vious  holder  of  shares  so  forfeited  or  transferred  as 
aforesaid  from  his  proportion  of  the  losses,  Haaj, 
sustained  by  the  company,  up  to  the  period  of  his 
ceasing  to  be  such  holder  as  aforesaid.      In  Ham- 
thorn' t  case  he  was  induded  in  the  Hxt  as  liable  in 
respect  of  lones,  if  anjr,  sustained  by  the  company 
up  to  the  period  of  his  oeasing  to  be  a  holdo'^  « 
shares,  but  in  the  present  case  Mr.  Holme  naats 
being  included  at  all,  upon  the  ground  that  at  tfcs 
time  ne  ceased  to  bis  a  shareholder  tbe  comiaiiy 
had   not   incurred   any   losses;     and   in   sspport 
of  that  proposition  he  relies  upon  the  reports  of  the 
directors,  and   mainly   upon   two   balance-sheets. 
One  is  for  the  year  ending  the  3Ut  of  December, 
1845,  by  which  it  is  made  to  appear  that  there  was 
profit  for  that  year  amountiogto  9,773/.  Is.  I  Id.  out 
of  whidi  a  iialf-year's  dividend,  amooatiof  to 
3,732/.  148.  3d.  was  paid.     The  other  is  for  the 
jear  ending  the  31  st  of  December,  1846,  by  which 
It  is  made  to  appear  that  there  vraa  a  profit  for  that 
Tcwr  amoanting  to  I3,42i;.  10s.  4i.  tmtaf  wMoh  a 
half-yeai's  dividend,  amounting  also  to  3,732/.  14s.  3a. 
was  paid.    Messrs.  Holme  and  Dees  have  fikd  a 
joint   affidavit.     It  is  argaad  on  behalf  of  lb. 
Holme  that  these  balance-sheets  ate  by  the  taraa 
of  the  deed  of  aettlemeiiit  oonclusive  as  to  the  state 
of  the  afiairs  of  the  hank  at  the  oondnston  of  tke 
years  1845  and  1846.    Tbe  official  manager  inasts 
that  the;  ai«  not  condnstTe,  and  that  he  has  a  ri|^ 
to  shew  that  in  fact  the  coaapany  on  and  prior  ts 
the  21st  of  January,  1847.  bad  incurred  ««iy  heavy 
losses,  and  for  that  purpose  he  has  filad'  anaffidair^ 
sworn  by  Samoel  Hedley,  wboy  at  the  opening  <■ 
the  bank,  was  appointed  cashier,  in  Mardi  1835  me- 
eeeded  to  the  office  of  manager,  and  in  l^T^^ 
became  managinc  director,  and  so  contmoad  nnm 
the  stoppage  oif  the  bank,  or  till  the  order  of  nfa^ 
enoe  to  me^  and  is  now  empioyed  by  the  official 
mana^  as  a  clerk  in  aasisBn^  them  in  winding 
up  this  company's  affairs.    This  person,  who,  ul 
understand,  prepared  the  two  balance-sheets  •'■'^ 
I  have  referred  to,  now  bv  his  affidavit  states  that  n 
thetraihb<d  be«n  tdM  In  1846  and  1M6itwoiU 
have  appeared  that  the  buik  had  at  tiiat  time  it- 
curred  enormous  losses,  and  that,  therefore,  the  re* 
presentations  so  made  were  in  substance  folse.  Hist 
may  he  so ;  but  for  tbe  purpose  of  the  present  appb- 
oation  I  shall  give  so  much  weight  to  the  h»)tace- 
sheets  which  he  prepared,  as  to  consider  that  Mr 
Holme  has  prima  facie  shewn  that  no  losses  had 
been  sustained  when  he  ceased  to  be  a  sharehcUett 
and  therefore  I  shall  not  include  him  in  tbe  ^J^ 
contributories,  subject  of  coune  to  the  right  of  as 
official  managers  to  applv  again  when  they  may  be  m 
a  situation  to  shew  that  losses  in  foct  bad  been  sus- 
tained on  tbe  21st  January,  1847 ;  but  to  establish 
that  result  it  will  be  necessary  to  do  much  more  than 
file  an   affidavit   sworn   by  the  aforesaid  Samuel 
Hedley.— J.  W.  P.— 28th  January,  1851." 

The  26th  and  45th  clauses  of  the  deed  of  settle- 
ment, and  to  which  reference  was  made  in  the  argu- 
ment, were  as  follow:. — 26.  Whenever,  by  Wf 
means  whatsoever,  anv  shares  shall  become  setoMff 
forfeited,  or  shall  be  duly  and  effectually  transferred 
to  a  new  holder,  then,  and  in  such  case,  and  not 
before,  the  responsibility  of  the  previous  holder,  ss 
a  member  of  the  company  in  respect  of  such 
shares,  shall  (so  far  as  the  law  will  in  that  be. 
half  allow)  cease  and  determine,  and  such  pnnoul 
holder  shall  be  exonerated  and  releaaol  fiom 
all  subsequent  daims,  demands,  and  <>^U(^^*| 
in  respect  of  the  same  shuea,  and  from  |aU  tntun 
obaervance  and  performance  of  the  ^"^"^^ 
condttiona,  stipulaDons,  and  agreements  in  the  dsea 
of  aettlsment,  contained  in  respect  of  ti>*  *^V 
ahsies,  provided,  nevertheless,  Uiat nothi^m^tltf 
artide  contained  shall  extend,  or  be  conatnwa  t> 
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i'*?"^'  *"  release  the  prerions  hoMer  of  shares  so 
orfeited  or  transferred,  as  aforesaid,  bom  his  pro- 
>ortion  of  the  losses  (if  any)  susbdnei)  by  the  oom- 
>any  up  to  the  period  of  his  ceasing  to  be  such 
lolder.  as  aforesaid.  -15.  At  ereij  half-yearly  general 
aoeting  of  th.e  company,  the  directors  shaU  exhibit 
o  the  aharefaoldera  assembled  snch  a  balance-sheet 
a  they  are  re«iaired  to  prepare  by  the  69th  article  of 
ihese  presents  ,  and  sach  a  statement  of  the  probable 
akiuoant  of  tbe  losses  to  be  apprehended  from  the 
subusting  accounts  and  engagements  of,  or  with,  the 
companjr,  and  generally  of  the  state  and  progress  of 
the  kffaira  of  the  company  up  to  the  30th  day  of 
June  sod  the  31st  day  of  December  immediately 
preceding  imch  meeting,  as  the  directors  shall  deem 
««P«lient  for  the  interest  of  the  company  to  be  made 
pnblic  ;  and  every  such  balance-sheet  shaH  be  bind- 
ingf  and  conclusive  on  all  the  shareholders,  their 
executors,  admioistrators,  and  assignees,  unless  some 
error  shall  be  discovered  therein,  respectively,  before 
the  next  half-yearly  general  meeting,  and,  in  that 
case,  such  error  only  shall  be  rectified. 
^Baeon  and  J.  V.  'Prior,  in  support  of  the  motion, 
referredto  the  definition  of  the  word  "  contributory," 
in  the  Winding-up  Act,  1848,  and  cited  Bawthom'i 
aue.  1  DeG.  &Sma.  571;  1  Mee.  &  Gard.  49;  and 
GoutAwaite't  case  (before  the  Lord  Chancellor). 

The  Vice-chancellor  said  that  if  he  put  Mr. 
Holme  a  nanae  on  the  list,  he  should  be  saying  that 
what  the  shareholders  had  done  was  not  condusive 
upon  them  as  between  themselves  and  Mr.  Hohne. 

iJacon.— But  Mr.  Holme  was  a  shareholder  at  the 
tamo  these  representations  of  the  accounts  were  made, 
and,  therefore,  he  should  bear  the  consequences. 

•^-  V-  Prior  said  that  if  these  balance-sheets  were 
to  be  conclusive,  it  wonM  appear  that  all  the 
enormous  losses  of  this  bank  had  occurred  between 
the  last  acconnt  and  March,  1847.  Notwithstanding 
the  state  of  the  bank's  afifairs,  it  was  quite  consistent 
that  a  profit  might  have  been  made  in  the  particular 
years.     (Oldaier  v.  Lavenitr,  6  Km.  239.) 

The  Vice-Chanckllor  (without  hearing  S.  Pal- 
mer tad  Bates  for  Mr.  Holme),  said  that  this  gen- 
tleman was  not  liable  for  any  loss  incurred  after  he 
ceased  to  ba  a  shareholder,  and  Ws  Honour  conceived 
that  the  mere  posstbilitv  that  there  might  have  been 
a  loss  lostained  befbre  fae  ceased  to  be  a  shareholder 
did  not  give  a  right  to  })lace  his  name  on  the  list. 
He  waa  ot  opinion  that  it  must  be  proved  of  such 
persons  and  aoch  drcnmstances,  that  there  had  been 
« toss  sustained  before  the  periAd  in  Question.    Mr. 
Prior  had  sensibly  observed  that  it  was  almost  an 
Urasistible  inference,  from  the  nature  of  the  evi- 
dence,  that  there  must  have  been  such  losses  at  that 

C'od,  by  the  stoppage  which  occurred  and  the 
mtsbte  wieek  they  appeared  to  have  made  of  it. 
That  tiiere  would  be  more  force  in  that,  his  Honour 
thought,  bat  for  the  circumstance  he  was  about  to 
mention  i  that  between  these  disputants  for  the  pre- 
sent purpose,  the  balance-sheet  lipmediately  before, 
and  the  balanoe-sheet  immedist^  after,  the  time 
Mr.  Holme  ceased  to  be  a  proprietor,  most  be  taken 
to  be  conclusive,— that  was  between  these  disputants 
for  the  pnsent  purpose.  He  «mld not ssythat in 
hm  opinion  s  ease  had  been  diewn  for  Mr.  Holme's 
name  being  put  on  the  list.  He  agreed  vrith  the 
Master  m  pying  no  attention  to  Mr.  Hedley's 
affidavit.    1  he  motion  must  bo  refused  witk  costs. 


Tkurtdajf,  Feb.  30. 
Waldbon  «.  SUIPKB. 
Practice—Short  eUum—Cotti. 
A  claim  which  hat  been  improper^  certified  at  a 
tkort  claim,  teill  be  ordered  to  be  reetared  to  it* 
place  in  the  general  paper,  if,  when  it  eomee  on 
to  be  heard  it  appeart  that  it  will  take  time,  and 
the  party  so  setting  it  down  as  a  short  claim,  will 
be  ordered  to  pay  the  costs  qfihe  day. 
Bethell   {Rogers   with   him)  appeued   for   the 
plaintiff  on  the  hearing  of  a  claim  which  had  been 
set  down  as  a  short  dum.    It  was  filed  by  an  equit- 
able mortgagee  by  deposit  of  titie  deeds.    It  con- 
tained all^ations  that  he  had  intrusted  the  defend- 
ant with  a  deed,  which  it  was  allwed  was  wanted  to 
be  inspected  by  a  party  who  was  disposed  to  pay  off 
the  plaintiff's  mortgage— and  alleged,  tiiat  by  his  set- 
ting up  a  fraudulent  representation,  evidence  of  the 
mortgage  deed  had  been  lost  to  the  plaintiff;  and  it 
nused  other  questions. 

The  claim  had  been  set  down  as  a  short  claim  on 
the  certificate  of  the  plaintiff's  counsel,  in  the  usuid 
way. 

Stuart  {Shapter  with  him).  Cor  the  defendant, 
contended  that  the  Court  had  heard  quite  sufficient 
of  the  nature  of  the  case,  as  made  by  the  claim,  to 
know  that  the  hearing  of  this  claim  must  necessarily 
take  time.  The  facts  were  contradicted,  and  much 
argument  must  necessarily  be  resorted  to  by  all 
parties.  He  thraefore  urged  that  it  should  not  now 
be  heard  as  a  short  claim,  and  asked  for  the  costs  of 
the  day. 

Giffard  and  T.  Wood  for  other  parties. 
The  Vick-Chamcellob. — ^Ihis  evidently  cannot 
be  what  is  considered  as  a  short  claim  or  cause,  and 
the  course  must  be  followed  in  this  as  in  causes 
which  are  improperly  set  down  as  short  causes.  He 
therefore  directed  the  claim  to  be  restored  to  the 
general  paper,  and  ordered  the  defendant  to  pay  to 
the  plaintiff  the  costs  of  the  day. 
See  Hills  v.  Treacher,  16  Law  T.  457. 


▼.  o.  XAm  aaLMarwrnmnwu  oouitv. 

Bsported  by  W.  H.  Bsnnn,  Baa.  «f  Unsda*»4aa. 

Friday,  Jan.  10. 

Staplkto:^  v.  Stapleton. 
Practice— Special  case  under  recent  Act— Signa- 

ture  qf  Counsel, 
ne  Signature  of  counsel  to  the  drtfl  of  a  spe- 

dal  case  intended  to  be  argued  under  the  Act 

13  *  U  Vict.  e.  35    (Wr.    Oeorgt    Tuma's 

Act),  a  sufficient. 

Ftemina  applied  to  the  Court  that  a  special  case 
which  had  been  settled  under  Mr.  G^ige  Turner's 
Act  as  above,  might  be  filed  witti  the  Clerk  of 
BecOTds  and  Writs.  He  had  signed  the  draft,  as  he 
vonld  havo  done  the  draft  of  a  bill,  but  the  officers 
were  desirous  of  ascertaining  the  opinion  of  the  Court 
whether  the  engrossment  also  should  not  be  signed 
by  counsel.  The  section  of  the  Act  is  as  follows : 
oec.  10.  "And  be  it  enacted  that  every  such 
•pecld  case  shall  be  signed  by  counsel  for  all  parties, 
uu  shall  be  filed  in  the  same  manner  as  bills  are 
Hed,  and  that  the  defendants  may  appear  thereto  in 
the  ssaie  manner  as  defendants  appear  to  bills;  and 
that  no  defendant  shall  be  required  to  take  an  office 
•^PI  .of  ■  spedal  case,  but  an  office  copy  thereof 
shj^be  taken  by  the  plaintiff." 

The  Vick-Chancej,lor  considered  that  the  sig- 
■>*«>»  of  connsel  to  the  draft,  in  the  same  way  as 
to  »  draft  bill,  was  sufficient,  and  ordered  the  en- 
POBsmant  of  the  special  case  to  be  filed  by  the 
P'otw  officer.  


Canuon  lata)  Gonrtf. 
oovax  or  Qnaavs  bbvob. 

Bepotted  by  Adah  BiiTu»fuir  and  Paul  FxaraUi 
Baqrs.  Banisters«t-Lsw. 

Xov.  22,  1850;  Jan.  18,  1851. 
Reg.  ».  Cottle  and  Another. 
Turnpike  Acta —"  Town" —Construction  of  statute. 
Under  a  Turnpike  Act  prohiliting  the  erection  of  a 
toU-house  in  any  "town,"  the  word  "town"  is 
rightly  defined  as  an  inhabited  place  where  i/it 
dwelling-houses  are  contiguous,  not  necessarily 
touching  each  other,  but  so  reasonably  near  that 
the  inhabitants  may  be  said  to  be  living  together. 
A  local  Act  of  Parliament,  which  was  to  remain  is 
force  for  thirty-one  years,  prohibited  turnpike 
trustees  from  "  continuing  or  erecting  any  turn- 
pike or  toll-gate  across  the  roads  in  the  towns  qf 
of  T.  and  W.  or  in  any  other  town  through  or 
into  which  the   said   roads  might  pass  or  be 
made;" 
Held,  that  these  words  were  not  to  be  limited  to 
the  "  towns,"  as  they  were  at  the  passing  qf  the 
Act,  but  that  it  Was  unlawful  for  the  trustees  to 
erect  a  toll-house  in  any  part  qf  the  road  which, 
by  the  increase  i^  buildings,  had  become  part  y 
the  town  qf  T.  since  the  passing  qfihe  Act. 
This  was  an  indictment  against  two  of  the  trustees 
of  the  Taunton  roads,  for  obstructing  a  highway  by 
the  erection  of  a  toll-bouse  in  the  town  of  Taunton. 
The  defendants  pleaded  "  not  guilty,"  and  the  ques- 
tion was,  whether  under  the  powers  given  to  them 
by  stat.  3  &  4  Vict  c.  xzxvi.   (an  Act  for  more 
effectually  repairing  several  roads  leading  from  the 
town  of  Taunton,  &c.)  the  defendants  were  justified 
in  erecting  the  toll-house  at  tiie  part  of  the  road  at 
whidi  they  had  erected  it.  Bysec.  27of  thestatute,  it  is 
enacted ' '  that  it  shall  not  he  lawfulfor  the  said  trustees 
to  continue  or  erect  any  tompike  or  toll-gate  across 
the  said  roads  in  the  towns  of  Taunton  and  Welling- 
ton, or  in  any  other  town  through  or  into  which  the 
said  roads  may  pass  or  be  made ;  nor  to  apply,  es> 
tend,  or  appropriate  any  of  the  tolls  hereby  granted, 
or  any  of  the  moneys  raised  by  virtue  of  the  said  re- 
dted  Acts,  &c.  or  to  be  raised,  &c.  in  repairing  or 
amending  any  part  of  the  said  turnpike-roads  in  any 
town  or  place  which  is  or  shall  be  paved  or  repaired 
by  anv  commissioners  or  trustees  for  executing  any 
local  Act  of  Parliament."    It  was  admitted  that  at 
the  time  of  the  passing  of  the  Act  (1840),  the  spot  at 
which  the  toll-house  had  been  erected  waa  not  in 
the  town  of  Tauuton,  but  since  that  time  there  had 
been  a  large  number  of  houses  built  in  the  outskirts 
of  the  old  town,  by  reason  of  which,  it  was  con- 
tended for  the  prosecution,  that  the  spot  in  question 
was,  at  the  time  of  the  erection  of  the  toll-house, 
within  the  "  town  "  of  Taunton,  according  to  the 
meaning  of  that  word  in  sec.  27  of  the  statute. 

The  indictment  was  tried  before  Mr.  Gurney,  Q.C. 
at  the  Lent  Assises,  1 850,  for  the  county  of  Somerset. 
The  jury  hsd  had  a  view  of  the  spol^  snd  the  ques- 


tion was  left  to  them  whether  it  was  witiiin  the 
"town"  of  Taunton.  The  laanied judge  directed 
them,  that  by  the  word  "town"  must  be  understood 
an  inhabited  pisce  where  the  dwellings  are  contign- 
ons,  so  that  the  ooenpsnts  may  be  tdcen  to  be  linag 
together;  that  it  was  not  necessary  that  the  houses 
should  touch  each  other ;  that  it  was  sufficient  if  they 
were  so  reasonably  near  that  the  inhabitants  might 
be  said  to  dwell  together.  A  verdict  was  found  for 
the  Crown,  but  leave  reserved  to  the  defendants  to 
move  to  enter  the  verdict  for  themselves,  if  the  pro- 
hibition in  sec.  27  ought  to  be  lisaited  to  roads  which 
were  in  the  town  of  Tkunton  at  the  time  of  the  pass- 
ing of  the  statute.  In  the  ensuing  term  a  rule  nisi 
was  obtained  accordingly  to  enter  the  verdict  for  the 
defendants ;  or  for  a  new  trial  upon  the  grounds  of 
nisdirectioo,  snd  that  the  verdict  was  sgaiastthe 
evidence. 

The  misdirection  complained  of  was,  that  the 
learned  judge  did  not  suffideatily  make  it  a  part  of 
the  definition  of  the  word  "town,"  thai  there  must 
be  a  continuous  mass  of  buildings,  and  a  oontinuons 
occupation.  Elliott  r.  The  South  JMvon  Sailwaif 
Company,  2  Exdi.  725,  was  dted  and  oonuncntea 
on,  but 

Lord  CAMrBBU.,  C.J.  said, — Substantially  the 
matter  was  left  to  the  jury  in  the  veiy  way  in  whid> 
it  is  contended  that  it  oujght  to  have  been  left. 
There  was  certainly  no  misdirection. 

Crowder,  Butt,  and  FUzherbert  shewed  cause. — 
The  verdict  on«ht  to  stand  for  the  Crown.  The 
words  in  sec.  27  shew  that  the  future  as  well  as  the 
present  state  of  things  was  oootemplBted.  The 
trustees  are  forbidden  to  "  continue  "  or  "  to  erect," 
and  that  not  only  in  the  towns  of  TauntonBsnd 
Wellington,  but  in  any  other  town  through  or  into 
which  the  said  roads  may  pass  or  be  made,  then 
being  at  the  time  when  the  Act  passed  no  othei 
town  through  or  into  which  the  rosd  in  qoestioil 
passed,  bat  the  possibility  of  the  formation  of  some 
new  town  being  antidpated-by  the  Legislature.  The 
lut  words  of  the  section  speak  of  "  any|  place  which 
is  or  shall  be  paved  "  by  local  commissioners.  The 
stune  rule  of  good  policy  is  applicable  to  both  present 
and  future.  The  object  of  the  statute  was  to  provide 
for  the  varying  wants  of  the  inhabitants.  If  the 
place  were  actually  to  cease  to  be  town  in  one  direc- 
tion by  the  removal  of  houses,  &c.  there  a  toll-house 
misht  be  erected  ;  but  if  it  grow  extensively  like  a 
Urge  manufacturing  district  iu  another,  there  an 
existing  toll-houso  must  not  be  continued.  By  sec. 
32,  the  Act  is  to  continue  in  foroe  for  thirty-eoe 
years,  a  period  in  which  most  extensive  ohsBBes  of 
occupation  mav  take  place.  (Hammond  v.  Brewer, 
1  Burr.  376;  Reg.  v.  Fisher,  8  C.  &  P.  612.) 

Kittfflake,  Serjt.  Moody,  and  M.  Smith,  in  sup- 
port of  the  rule. — The  word  "  town"  must  be  taksa 
to  be  used  in  tlie  same  sense  throughout  the  Aot. 
In  sec.  14,  it  is  recited,  that  there  are  saveial  tniB- 
pike  or  toU-liouses  belonging  to  the  said  turnpike- 
roads,  in  and  near  the  town  of  Taunton,  which  it 
may  be  convenient  to  discontinue  as  toll  or  collect- 
ing hou.ses.     Xlicre  the   word   "  town "  must  be 
limited  to  tliat  which  was  tlie  town  of  Taunton  at 
the  time  of  tlie  passing  of  the  Act.    Hie  same  sec- 
tion gives  power  to  sell  the  then  existing  toll-houses, 
but  no  power  to  dispose  of  any  thereafter  to  be 
erected,  which  surely  would  have  been  given,  if  any 
thereafter  to  be  erected  could  become  unlawful  by 
reason  of  the  town  being  extended  to  them.    The 
benefits  and  grievances  as  th^  existed  at  the  time 
of  the  passing  of  the  statute  were  before  the  eyes  of 
the  fivmers,  and  they  were  legislating  for  a  state  of 
things  which  they  could  see  and  know,  not  far  mat- 
ters of  which  they  could  then  know  nothing.    If  • 
growing  town  had  been   in   their   contemplation, 
words  plainly  future  would  have  been  used,  and  they 
would  not  have  confined  the  operation  of  the  Act  to 
a  period  of  thirty-one  years,  within  which  no  very 
violent  changes  were  likely  to  happen.    The  woiM 
in  sec.  27,  "any  other  town,"  may  applv  to  Mine- 
head,  or  Milverton,  or  other  toirns  whicn  are  men- 
tioueid  in  sec.  2  of  the  Act,  for  there  are  other  roads 
regulated  by   the  Act  which  do  extend  to  othar 
then  exikting  towns.    The  Act  provides  powers  for 
borrowing  money  and  for  mortgaging  the  tolls :  it 
would  he  unjust  to  the  lenders  to  require  them,  in 
looking  at  their  security,  to  consider  any  other  state 
of  things  than  that  whidi  existed  when  the  Act  was 
passed.     [They  cited  many  of  the  former  local  Acts 
of  the  town  of  Taunton,  but  as  these  are  either  re- 
pealed or  relate  to  different  matters,  they  reaUy  throw 
no  light  on  the  question.]  Cur.  adv.  vuU. 

Saturday,  Jan.  18.— Lord  Campbbu.,  C.J.  deli* 
vared  the  judgment  of  the  Court: — In  this  esse 
baring  expressed  our  approbation  of  the  directioD  of 
the  learned  judge  to  the  jury  respecting  what  oadit 
to  be  considered  the  limit  of  the  town  Tithinjue 
mesning  of  the  Act  of  Parliament  on  which  the  in* 
dictment  is  founded,  we  took  time  to  consider  the 
point  upon  which  leave  was  reserved  to  enter  the 
verdict  for  the  defendant,  namely,  whether  the  pro- 
hibition to  coiitinne  any  tumpilw-gate  across  roads 
in  the  town  of  Taunton  applies  tothe  town  as  it 
was  on  the  19th  of  May,  1840,  when  the  Act  ] 
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4)r  u  it  might  be  at  uiftSme  during  tbe  tUrtr-one 
yanrs  far  wiiich  the  Act  wu  to  be  in  force.  We 
fadweome  to  the  oooelMion  tfart  tiie  latter  is  tte 
Jwt  eotutmction.  Whatarer  ineoBreaieiue  miri*^ 
mIm  from  BOthonsiBg  the  cnetioii  of  a  tom^De 
■ate  in  a  place  which,  when  the  Act  paMed,  had 
Maa  ia  the  ooanbT,  and  before  ihe  Act  expired  had 
beeome  oeariy  in  (lie  centre  of  a  great  town;  if 
tlMre  had  been  a  dear  enactment  to  that  eflact  w 
matt  hare  been  booad  b^  it.  Bat  lookiag  to  tin 
llgaagn  Iiere  employed,  we  tlnink  ihe  LwUeton 
eaotenqilatBd  the  prabable  increaee  of  TWonton 
witUn  a  period  longer  than  tiiat  gamaaBy  aa- 
fbr  a  generation  of  tlie  fenman  race, 
intended  that  iti  Inhabitanta  aa  it  a- 
riHmld  be  eunpt  ikom  <i>e  aanojr- 
■Bce  of  a  tompike-gate  catting  off  tiie  free  in- 
tneoane  Iwlwueu  neighi>oarv  in  the  aaaae  stveet. 
The  words  are—"  It  smII  itot  be  lawM  for  tiM  aaid 
tMMteei  to  ooBtinBe  or  erect  any  tomptka-gate  aeron 
the  aid  toadi  in  tiie  town*  of  Tanntoa  and  WeWng- 
ton,  or  in  any  other  town  thraoafa  or  into  wliidi  the 
arid  read*  may  pan  or  be  made."  The  wliole  stnu- 
tee  of  the  eiaose  ia  proepeotire.  Wliat  i<  to  be 
town  mnat  be  tiie  tame  aa  to  thecontinaiag  aa  to  tiie 
erecting  of  tlie  gate;  and  if  a  new  gate  is  to  lie 
(Mated  in  the  year  1870,  the  tnuteet  are  earaW  di> 
neted  to  eonelder  whether  the  road  is  the*  wKhin 
the  Hiaita  of  tlie  town  of  Taanton,  not  whether  it 
wai  thirty  years  before.  This  coBstraotion  is  fmti- 
lied  by  ttierefrrence  to  "  any  other  town  throagh  or 
iato  wMeh  the  said  roads  may  pass,"  meant,  pro- 
bablr,  to  protect  the  inhabMants  of  any  new  town 
wUea  mint  sprint;  vp  within  tin  strict  while  the 
Act  ahoola  be  in  force.  We  are  therefore  of  opinion 
nat  ihe  learned  jndge  was  bonnd  to  lea*e  tiie  qnea- 
tkm  to  the  jury  whether,  when  the  indictment  was 
fimnd,  the  gate  stood  across  a  toad  whi<A  was  to  be 
caBBideied  at  that  time  ia  the  town  of  T^ontoa.  We 
haire  Hkewlse  to  dispose  of  tiie  application  for  a  new 
tM,  on  the  gronnd  that  the  verdiat  in  thaaflbma- 
<h«  was  contrary  to  the  eridenoe.  Had  the  verdict 
been  Ae  other  way,  we  shonld  have,  by  no  iMans 
diaapprsTed  of  it ;  bat  ooosideTing  that,  after  ifrs  anex 
eepnonable  direction  of  the  learned  jodge,  it  turned 
CB  a  pore  qaestion  offset,  to  be  decided  by  twelre 
MBtlemen  who  had  had  a  Tiew  of  the  locality,  and  that 
they  may  liave  come  to  the  proper  oondusloB,  we 
thhak  the  Terdiet  ought notto  oe distorbed,  and  &e 
nlaforanew  triidmnstbediadkarged. 

^^_^       /cme  oiMAtffyea. 

Feb.  I  awl  22. 
AmkAHAM  e.  Thb  Ombat  Novmsair  Raiiwat 

CoMPAirr. 
Stat,  ate  9  Viet.  e.  20,  #.  IS— Obfraeftasraovri^ttMe 

Wrer — Pwrehne  vf  the  nit. 
A  aa  aetUtH  on  the  can  hy  the  ovner  i^fveiitU 
tunigatmg  a  navigabte  river  agtanrt  a  raUvmy 
eompanyjor  filling  aji  and  obttrueling  part  <if  the 
ted  Iff  the  river,  to  aito  prevent  the  water  JHm 
fiMring  in  it*  aeeuttomed  ehannel  in  <a  ample  a 
maimer  at  it  otherwiee  tvould  have  done,  and  for 
eonteouent  ii^urg  to  the  plaintyf,  the  difendmttt 
pleaded  that  they  had  done  the  thingi  complained 
^  wider  and  by  virtue  of  their  Special  Railway 
Act  and  the  Landt  Cleutei  and  Jtailway  CHauiei 
VOMolidalion  Actt,  which  were  incorporated 
therewith  I  that  the  part  qf  the  river  obilrueted 
mat  among  the  landt  delineated  itpon  the  plant 
and  tectiont  and  boott  of  rrferenee  depotited 
with  the  clerk  of  the  peace  i  that  they  entered, 
tce.Jbr  the  jmrpott  (ffeonttrueting  the  railway, 
ma  not  otherwite :  and  that  it  wot  neeetiary  to 
ttnitraet  the  railway  in  the  manner  complained 
ilf.ke.i 
Held,  that  it  wot  neither  ntcettaryfor  the  dffend- 
mut  to  allege  in  theplea,  nor  to  prove  at  the  trial 
that  they  had  taken  the  remtitite  tiept  to  veet  in 
themiehet  the  toil  and  bed  of  the  river  upon  which 
Me  oittruetion  wai  erected. 
BM,  alto,  that  under  tee.  16  tfHat.  8^9  Vict. 
e.  20,  a  railway  may  be  conttrticted  upon  the  bed 
vfa  navigable  river,  to  at  to  interfere  to  tome  ex- 
Unt  with  the  flow  of  the  river  and  with  the  navi- 
gation, although  under  that  tection  a  railway 
company  hat  no  power  wholly  to  alter  the  eourte 
o^saeA  a  river. 

This  was  an  action  upon  the  case  for  obstrneting 
the  nayigation  of  the  navigable  river  Ovae,  whereby 
the  plaintiff  was  damnific.  The  action  had  been 
directed  by  an  order  of  the  Yioe-ChanceUor  of  Eng- 
land, and  s^>eciBl  damage  to  the  plaintiff  was,  by  his 
order,  admitted.  At  the  trial  before  Alderaon,  B. 
at  the  Summer  assizes,  1850,  the  defendants  had  a 
verAct.  Subsequently  a  mle  niti  was  obtained  for 
a  new  trial  upon  the  gronnd  of  misdireedtion,  or  for 
judgment  mm  obttante  veredicto.  The  facts  and 
pleadings  inSciently  appear  in  the  judgment  of 
theComrt. 

WMt  shewed  canse. 

VMttlley  and  Wortledge  in  support  of  the  mle. 

Cw.  adv.  vult. 

JXTDOKBHT. 

Saturday,  Feb.  22.— Pattbsow,  J.  delivered  the 


fndgmentof  the Coart.— TVs waa  an  action  ontbe 
case,  by  the  ownera  of  cnitiia  vesaeU  navigating  the 
river  Onse,  and  the  aaeead  eoant  of  the  dedantion 
charged  the  defradaotawith  filing  ap  and  obstmct- 
iagpart  of  the  lied  of  tiie  river,  penahig  bade  the 
water,  and  ptavenifaig  it  Cram  flowing  ia  ita  ascaa- 
tomed  diaimel  and  oonraeia  so  ample  a  manner  as 
it  etiierwiae  would  have  done,  and  preventing  the 
plaintiff  from  passing  along  and  navigating  that 
part  of  the  river.  The  defrndanta  pleaded 
that  tiiey  had  done  the  things  complained 
of,  under  a  apedal  Act  for  aaaUng  their  railway, 
under  the  Laada  Claaaee  [aad  the  iRailway  Claaaes 
Consolidation  Ada;  that  the  plana  and  boohs  of 
refarenoe  aare  deaoattad  with  ^  dak  of  a>e  peace ; 
that  the  psiiaf  the  bed  of  the  river  wUdi  ww  ob- 
stracted  was  amon^  the  lands  ddiiteated  in  the 
plans  and  described  m  the  booin  of  refrreaee;  and 
that  the  defrndaots  did,  far  tha  Barpoae  of  making 
and  oanstmethig  tlie  railway  ia  the  aaid  Act  men- 
tioned, and  ondCT  and  by  virtae  of  the  provisiona  of 
the  said  Acts  of  Paiiiament  therewith  ineonxnated, 
and  not  otiMiiriae,  eater  opon  the  add  part  of  the  bed 
fo  the  liver,  and  make  and  oonstmct  part  of  the  aaid 
railway  tbereen,  the  aaaie  being  aeoeaaary  (iw  tha 
porpoae  of  makhig  the  railway.  Aie  plaintiff  repKad 
dt  at^uri^  apon  which  issna  was  joined.  UpoaAe 
trial,  it  waa  contended  for  the  pUntiff,  that 


the 
delandaats,  ander  this  plea,  wan  boond  not  only  h> 
shew  that  that  part  of  the  rivar  ohstraeted  waa  de- 
lineated and  described  in  the  plans  and  boaka  of 
raferenoe,  and  waa  aaedisr  the  nsceessry  eoBatrae- 
tion  of  the  railway,  bn^  also  that  all  the  notksss  te- 
quired  by  the  Act  for  the  pardiase  of  each  part  of 
nie  rtver  from  Ae  owaera  «f  the  bed  of  it  hadbeoi 
given,  aad  all  other  things  done  which  were  laqni- 
site  to  vest  that  part  M  the  bed  of  the  river  in 
the  eoapany.  The  learned  judge  told  tiie  j«y 
tiart  the  allegation  in  the  plea  did  not  make 
such  proof  neosssary,  aad  they  found  for  the 
defenunta.  A  mle  niti  for  a  new  trial  has 
been  obtained  tnpon  tiie  ground  of  misdireotion  in 
tiiia  respect,  and  also  for  jodnnent  aoa  obttante 
veredicto,  on  the  ground  that  u  the  judge  was  ririit 
in  bis  conatnotion  of  the  plea,  the  plea  is  bad  for 
the  want  of  an  aUegstion  that  those  various  acta  had 
been  done  wliicfa  it  had  bean  indsted  ought  to  have 
been  proved  at  the  tiid;  and,  ftnther,  upon  the 
ground  that  none  of  the  Act*  of  FariiameDt  antho- 
rised  tiM  company  to  eoBStmet  tlieir  railway  upon 
the  bed  of  the  navigable  part  of  a  river.  This  rale 
has  been  arrned  bobra  us,  and,  i^n  considerBtien, 
we  are  of  ojnnioa  that  tiie  learned  judge  was  light  in 
the  ooasfraetion  wUefa  be  put  vpon  the  plea,  aad, 
therefore,  thatthereisaogrpimdforgraimngsnew 
trial.  Witii  respect  to  the  judgment  noa  obttante 
veredicto,  we  are  at  opinion,  that  as  aadnst  the 
plaintiff  in  this  action,  wnohad  no  interest  m  (he  soil 
of  the  bed  of  the  river,  but  had  only  the  right  of 
passing  along  a  navigable  highway  common  to  all 
the  Queen's  subjects,  it  was  not  necessary  for  tbe 
defbttdanta  to  aver  or  prove  that  they  had  taken  &e 
proper  steps  to  vest  in  them  tbe  ownership  ef  the 
bed  of  theriver.  If  tiiey  were  enti&d  by  Act  of 
Parliamentto  convert  a  portion  of  a  nayigibie  river 
Into  a  railway,  aad  so  to  obstnict  and  do  away  with  a 
portion  of  the  navigable  channd,  it  cannot  be 
material  to  the  public  at  laise,  or  to  those 
persons  who  were  in  the  habit  of  narigating 
that  portion,  wlietherthe  ownership  of  the  bed  of  tiie 
river  in  that  portion  has  been  effectoally  transferred, 
or  whetlier  any  body  is  entitied  to  compensation  in 
respect  of  such  ownership,  or  haa  or  has  not  been 
satistied.  The  remaining  question  is,  whether  the 
defendants  were  anthorised  oy  any  Act  of  Pariiament 
to  eonstract  their  railway  upon  the  bed  of  the  navig- 
able part  of  the  river.  He  Act  on  which  the  de- 
fendants rely  is  the  stat.  8  &  9  Vict.  c.  20,  s.  16, 
the  Railway  Clauses  Consolidation  Act,  wUdi  pro- 
vides "Tbat  for  the  purpose  of  oonstmcting  the 
railway  tbey  may  make  or  eonstmct  in,  upon,  across, 
under,  or  over,  any  lands,  or  any  streets,  hills, 
valleys,  roads,  railroads,  or  tramroads,  rivers,  canals, 
brooks,  stream,  or  other  waters  within  tiie  lands 
described  in  the  said  plans  or  mentioned  in  the  said 
books  of  refsrence  or  any  correction  thereof,  such 
temporary  or  permanent  inclined  planes,  tunnels, 
embankments,  aquedacts,  bridges,  roads,  ways,  pas- 
sages, conduits,  drains,  piers,  arches,  cuttings,  and 
fences  as  they  think  proper."  Tbey  have  here  con- 
stmeted  an  embankment  and  a  road  in  and  upon  the 
river  descritied  in  the  plan  and  mentioned  in  the 
books  of  reference.  The  word  "  rivers "  is  here 
used  without  any  qualification;  it  wonldseem,  there- 
fore, to  include  navigable  rivers  as  well  as  rivers  not 
navigable,  especially  as  the  word  "  roads,"  here  also 
used,  plainly  includes  hi|(hways  along  which 
the  public  have  as  extensive  a  right  of  pas- 
sage as  they  have  alom;  navigable  rivers.  Other 
provisions  are  introduced  into  the  Act  as  to  the  mode 
of  using  roads,  but  none  as  t»  the  mode  of  using 
navigable  rivers.  Whether  such  provisions  were 
intentionally  omitted,  and  if  so,  for  what  reason  we 
cannot  tell ;  but  we  cannot  see  that  such  omission 
justifies  us  in  qualifying  the  meaning  of  the  word 


**  river"  in  thia  tlaase,  cr,  in  effect.  mAAing  Iha  aiah 
"  not  navisable,"  which  are  not  to  be    taaatd  m  de 
dane  itsdf.    Tlie  dans   and   boolcs    of   lefacau 
woaU  be  before  theXegialatarewhnn  tbe  meeUAct 
for  eonstnetiiig  tills  raSway  was  paaaed,  aadalthoHi 
it  nw  be  tme,  aa  vraa  sanested,  that    aio   particaisr 
iafividnal  felt  so  aracfa  interest  fai  oppoeinK  the  Ail 
by  reason  of  the  insertion   of  a   portaon    of  thea 
nav%able  liversin  saoh  plans  aad  boolcs  aa  to  naia 
it  asnbjeot  of  contioveny  daring  tha  praptreas  at  fit 
Aet,  yet  we  an  not  aaiiaiilid  in  wapipttaiag  that  tht 
Legidatare  overlooka  saoh  iasertioa,  or  in  fiiiiffsn 
the  uiiuiatloB  of  the  plaia  woids  which  tiie  Laagisia. 
tore  naa  employed.    A  sufaseqaent  pert  ot  the  das* 
in  qneatfam  was  relied  upon  by  the  plaintxlT  miai 
provides  that  the  ooonany  "may  altar  tiie  ooatseaf 
any  rivets  not  navigable  within  such    Isnda  for  (t* 
puipose  of  eonstraothic  and  maintaining    toaadi 
Midges,  passages,  or  otiier  vmrks  a>ver  err  nndar  tis 
same,  aiid  divert  oraltsr  as  weUtempoiaTO J- aa  pcsma- 
nentiytheoomseof  any  sadi  rivers," tbat  ia,  ^tives 
not  navigdiie,"  in  ordw  the  more    oonveiiisud) 
to  cartT  the  same  over,  or  ander,  or  by  tbe  sideaT 
the  railway,  as  thOT  may  tiiink  proper/*     AnditaBS 
aifued  that  the  Legislstare  matmkadjr  JistaoAidt* 
confine  tha  jxnrer  of  diverting  and  aUerxng  tbaooon 
of  rivets  to  thoae  which  are  not  naTinble,  whiik 
would  be  entiiely  fhntrated,  if  tiie  word. '*  nvwi^ 'a 
the  prior  part  of  the  dame  were  held  to  iadadi 
navigable  rivet*;  since  the  langnags  xiaed  in  tta 
prior  part  is  so  comprehensive  aa  to  indode  Ar 
power  of  ditettiiig  and  alteiing  the  courae  of  tivns 
there  aMntioned.    Bat  we  think  tint  tiiia  naiaag 
ia  not  sound.    Tbe  prior  part  of  the  cfauiae  fm 
oaly  tim  power  of  couslfaeUug  piers    in  or  ^os 
rivets  within  the  lands  described  in  the  aaid  |iha* 
or  mentioned  in  the  aaid  books  of  reference;  ystw 
tiiink  not  so  as  to  enable  the  company  to  Mit» 
alter  tbe  entire  eoune  of  such  rivers,  or  to  ohMt 
tbe  whole  navigatioit  of  them,  being  navifafals;  (■ 
we  cannot  sopposethatthe  Legislatiue  woaU  poaK 
saeh  lands  to  be  inchided  in  the  plana  and  boiabrf 
reference  as  would  enable  the  company  so  to  ifirot 
or  titer  the  entire  course  of  navigable  liren,  or  to 
obatract  the  entire  navigation  of  tiiein.     Bst  tte 
latter  part  of  the  dause,  which  does  apply  to  mA 
entire  diversion  or  alteration  in  the  contse  of  a  tiw, 
is  expretdy  conAned    to    those  whiefa  sre  nat 
navlnble:    the    one    ooatemplatc*    th*    4>I'^ 
piiaoon    of   part   of   a    river    to    tke   van  of 
nie   rdlway,    laaviog  the  readne  of  it  ^^ . 
nsoal   eontse,  and  &•  navigation  <(  that  Tcnoia' 
unimpeded  where  It  is  a    navigriila  inet;  te 
other   oontemidate*  the  entire  diventoa  tt  wo 
vrfaole  course.    The  electing  anything  in  a  nan- 
gable  river  or  upon  a  highway  which  weaM  be  a 
nidsanostf  not  authoriaed  by  the  Act  of  FadaaMalt 
cannot  by  any  reasoaaUaoonslmctloB  of  iaagaacete 
considered  as  a  diveiting  or  altering  tha  conise  tf  ma 
river  or  highway.    No  doubt  such  an  eraetfam  ina 
navUiiMe  nver  by  preventing  the  water  from  flowiag 
at  aR  along  the  site  of  tiie  erection  would  "  {"""J 
the  water  of  the  river  from  flowing  in  its  aoeastoeud 
channd  and  coarse  in  n  ample  a  manner  as  it  otbir- 
wise  would  have  donOj    which  is  the  langu^  used 
in  this   declamtlDn,  but  whicfa  is  a  very^  dilleieat 
thing  from  diverting  or  altering  the  coarse  at  As 
river  within  the  meanhig  of  the  stat.  8  &  9  Vict,  c  20. 
For  these  lessons  we  are  of  opinion  that  the  plea 
olqscted  to  is  snfBdent,  and  tiiat  the  rule  wiiich  bti 
heea  obtabed  matt  be  ditdHind.    Tbme  yut  a 
cross  rule  for  a  new  trial  obtuaed  by  thedefendaats, 
as  regarded  the  grievances  oomplained  of  Id  the  fint 
count  of  the  dedaiation,  which  was  for  obstracting 
a  road  leading  to  tiie  river.    This  mle  was  giantea 
upon  the  ground  of  the  verdict  fbr  tbe  plaintiff  being 
against  the  evMenoe.    It  has  not  been  ai^ed,  b<it 
aa  the  counsel  for  tbe  defenilaDts  in  signing  tbe  etiier 
mle  said  tliat  they  did  not  object  to  a  new  trial  fBoe> 
rally,  and  as  the  counsd  for  the  plaintiff  vrisb  ror  a 
new  trial,  we  know  not  wiiether  they  intend  to  diew 
canse  against  tbe  defendants'  rule  for  a  new  trial  or 
not. 

It  was  intimated  to  the  Court  that  neither  petty, 
was  now  desirons  of  a  new  trial. 

By  the  Coimr.  Rule  ditcharged. 

Saturday,  Feb.  15. 
Woodcock  v.  Pbitchard  and  Another. 
Rxecution—Diitrat  for  rent— Landlord^ t  claim- 
Wearing  apparel  and  implementt   qf  trade— 
Omnty  (^urt*  Act. 
The  wearing  apparel  and  implementt  of  trade  qf* 
debtor  to  the  value  hi.  are  protected  from  teizurt 
under  an  execution  ittued  out  qfa  County  Court, 
by  t.  96  qf  the  County  Court t  Act;   but  if  the 
landlord  givet  to  the  bailiff  a  written   notice 
claiming  arreart   of  rent  under  tee.  107,  _'** 
bailiff  may  diiirain  tuch  wearing  apparel  or  vn- 
plementi  of  trade  to  tati^y  the  rent. 
This  was  an  action  of  trespass.    The  declaration 
stated  that  the  defendants,  on  the  Utb  of  September, 
1849,  seized  certaun  goods,  to  wit,  a  bedstead,  sbn- 
board,  pillows,  &c.  of  the  value  of  &/.  the  same  bang 
the  beddiog  of  tbe  plaintiff  and  his  frmily,  ami  tbe 
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imfiemeiilM  of  his  tndtt  wrfmuwrttd  and  disposed 
of  the  same,  Ac. 

The  defendanto  pleaded,  1st,  ICot  nilty;  2ndly, 
That  the  goods  ware  not  th«  fBodi  of  the  plaintiff ; 
Srdly,  That  the  goods  was  Hsed  aOer  the  passinK 
of  me  County  Courts  Ae^  and  nndar  that  Act,  and 
that  no   notice  of  sctien  was  gfrea;   4thly,  That 
before  the  serirare  of  the  goods  a  pUiint  was  levied 
hf  one  Steword  ansnst  Yfooieedk  (the  plaintiff) 
in  ttie  Whitaefaapd  Coonty  Conik  for  the  sum  of 
11.  198. ;  that  Stewsrd  iiauunaieJ  judgment  fur  that 
■am  and  costs;  that  the snas  issaieisd  was  ordered 
by  that  Cemrttobepaidst  therateof  8s.  per  month; 
tliat  Woodcock  did  not  pay  aerotdfaig  to  the  order 
of  ike    Court,    wherenpoa,    after    default   made, 
the  deik  of  the  oomt,  at  the  reqasst  of  Steward, 
iaacwd  aji.ja.  snd  a  wsiiast  of  asaeotion  directed 
to  the  bailifib  of  the  said  eootti  fartiiwith  to  mako 
aixi  levy  the  amount  apes  the  goods  of  the  plaintiff, 
emept  the  wearing  apparel  and  beddiag  of  the  plain- 
tiff and  his  fcmily,  and  the  tools  aad  implements  of 
hia  trade,  if  any,  to  theTatoe  of  H.;  that  he  had  no 
goods    in   the  Whitecfca^  distriet,   whereupon  a 
wamnt  issued  into  ttie  diBtriefr  of  Lambeth  County 
Coar^  and  was  there  executed ;  and  mder  the  said 
warrant  tbe  goods  and  Uiatltils  of  the  plaintiff  found 
in  his  apartments  were  seized,  {(>r  the  purpose  of 
larjinf  tibe  moneys  ao  tMientsd  to  be  levied  by  the 
warrant  of  execntion;   that   the  landlady  of   the 
apartments  gare  notiee  to  the  bailifi  of  her  claim 
for  >4a.  as  sneara  of  rant;  and  that  they  distrained 
as  w^  the  amonnt  of  rent  as  the  debt  and  costs  I 
nnder  the  writ,  and  took  the  ^oods  in  the  declaration 
mentioned,  as  a  Jistiess  (spsorfVing  tbe  goods  exactly 
as  they  were  speeiiied  in  the  oeaamtion')  for  rent, 
and  afterwards   sold  the  same,  as  tbey  were  not 
repleried.     The  pbintiif  took  ismes  on  the  other 
pleas,  and  demnrred  to   the  last.     The  question 
raised   on   this   deunuiei    was,  wheUier   a   bailiff 
execnting  the  process  of  a  Coanty  Court  for  debt  and 
coBtB,    and  on  whom   notice  <rf   a  okiiin  for  rent 
by    a    londloid   is   serred,    can    make   a   general 
Isvy    on    the    bedding   and    implements    of    the 
faaoe  of  the  debtor  ander  tlie  valne  of  5/.  paying 
tbersoot  the  rent  owing  by  tiie  debtor  to  his  land- 
lord.   The  96th  section  of  the  Connty  Court  Act 
(9  &  10  Vict.  e.  »),  proTidea  "that  every  bailiff 
eseeoting  aoy  proooss  isning  out  of  the  County 
Conrt  against  the  goods  and  lAattels  of  any  person, 
may,  by  virtne  thereof,  seise  any  goods  snd  chattels 
of  snch  person,  except  tbe  wearing  apparel  and  bed- 
4Hng  of  aach  person  aad  his  family,  and  the  tools  and 
instmments  of  his  trade  to  flie  Tslae  of  5/.  which 
Shan  to  that  extent  be  protected  fham  seizure."  The 
107th  section  sotiierisea  the  laniUerd,  by  any  vrriting 
nader  iss  hand,  or  the  band  of  bis  agent,  to  be  de- 
Uycnd  to  the  officer  making  the  lery  (the  writing 
stating  ths  terms  of  tite  lioHiag  and  tbe  rent  payable 
for  tile  same)  to  dsim  any  rent  than  dne  to  him,  not 
exceeding  the  tent  of  fear  weeks,  where  the  tene- 
msitt  is  let  by  the  work;  and  in  oaae  of  the  claim 
being  so  made,  the  ofioer  making  the  lovy  shall  dis- 
tiain  as  wdl  for  the  amonnt  of  the  rent  so  claimed 
and  the  eosts  of  aneb  additional  distress  as  for  the 
aasoant  of  money  snd  eosts  for  which  the  warrant  of 
exeention  issued  nndsr  this  Act,  snd  the  costs  of  the 
sale. 

The  ease  was  srgned  bcfme  ^tteson,  Coleridge, 
Wuditman,  and  Erie,  J3. 

Hait,  in  support  of  flie  Jeaaurwr.  Can  the  cxe- 
calion  ereditor  and  the  bailiff  of  the.County  Court 
compel  the  landlord  to  take  the  debtor's  wearing 
appnci  and  impIameBts  of  trade  ?  Was  it  the  in- 
tention of  the  statute  to  aire  them  ay  such  power  ? 
OMriy  not.  Section  96  oxpnssly  protects  those 
aitides  from  seixora  nnder  an  execution;  and 
when  seoti<m  107  gires  power  to  the  bailiff  to 
distrain  for  the  landjord's  rant,  the  subject 
matter  of  the  section  is  eonfined  to  the  goods 
liable  to  be  taken  in  execatioa ;  and  that  excludes 
the  implements  of  trade  and  waaring  apparel. 
[CountDGX,  J. — Bat  the  tenant  may  replevy  the 
goods  seized  ss  a  distress  for  the  rent ;  and  he  can- 
not replevy  those  taken  in  exeention.]  Both  are  in 
the  nature  of  an  execution,  as  appears  by  the  use  of 
the  words  "  additional  distress.  If  that  were  not 
so,  the  greatest  eonfiision  would  follow ;  because  all 
the  other  provisions  of  tbe  Act  relating  to  the  sale 
and  appraisement  of  the  goods  expressly  apply  to 
goods  taken  in  exeention."  [Coleridge,  J. — 
The  law  had  already  provided  for  goods  dis- 
trained.] Then  there  must  be  one  appraisement  under 
s.  106,  of  the  Coanty  Courts  Act,  of  goods  taken  in 
execution,  and  a  separate  appraisement  under  the 
statnte  of  Anne,  of  goods  distrained  for  rent. 
[WiGHTM AN,  J. — If  the  tenairt  replevied,  the  bailiff 
would  return  the  exoeptad  articles,  and  sell  the 
others.]  [Colekiogs,  J. — How  does  tbe  tenant 
suffer?  If  the  landlord  came  in  peisonally,  he  might 
take  the  exempted  articles.  The  officer  becomes  the 
bailiff  of  the  landlord  for  one  purpose,  but  he  is  the 
officer  of  the  Court  for  the  other .1  The  statute  13 
&  14  Vict.  c.  61,  s.  20,  requires  the  landlord  to  be 
pidd  out  of  the  moneys  raised  by  the  execution. 
[WlSRTMAN,  J. — ^Bnt  that  statute  passed  after  this 


seizure  took  place,  and  is  not  retrospective.]  Pal- 
grave  v.  Windham,  1  Stra.  214,  was  referred  to. 

Hannen,  contra,  was  not  called  upon. 

Coleridge,  J.  (o) — We  are  all  of  opinion  that 
the  plea  is  good,  for  the  reasons  indicated  during 
the  argument.  Judymunt  for  defendants. 


cotnzT  OF  co»inio>r  SEirca. 

Reported  by  Johs  TnoMPSox  and  Di.xiEi.  Tbomas  Evuib, 
Eaqra.  Barnsters-at-Law. 

Tlmrsday,  Feh.  20. 
Geralopolo  v.  Wieler. 
Foreign  bill — Evidence  ofprotetts. 
Foreign    bills  were   protested  for    non-  payment 
{Dec.  10),  and  afterwards  (Dec.  11),  the  plaintiff 
paid  them,  supra  protest,  for  honour  of  the  second 
indorsers.     On  the  same  day  {Dee.  11)  the  pro- 
tests for  non-payment  and  acts  of  honour  were 
drawn  up  from  the  notarial  registry,  and  sent  by 
post  to  Moscow  : 
Held,  that  duplicates  (made  after  action  brought) 
of  the  entries  in  the  notarial  registry  af  the  pro- 
tests for  non-payment,  and  of  the  acts  of  honour, 
were  admissible  in  evidence    as  originals,   and 
equivalent  in  all  respects  to  the  duplicates  sent  to 
Moscow. 
The  case  q/'Vandewall  v.  Tyrrell,  Moo.  Sc  M.  87, 
examined,  and  the  true  ground  of  the  decision 
stated. 

Assumpsit. — The  first  count  stated  that  on  the 
7th  of  August,  old  style,  one  Jean  Petcheniff,  at 
Odessa,  in  Ruiisio,  drew  a  bill  of  e,\cliange  on  the 
defendant  for  260/.  payable  three  months  after  date 
to  the  order  of  Messrs.  Birba,  Freres ;  that  the  de- 
fendant accepted  the  bill,  and  FratelU  Birba  in- 
dorsed it  to  Seigiiiori  Fratclli  Birba,  of  Moscow,  who 
indorsed  it  to  J.  T.  Fericks,  who  indorsed  it  to  Giles 
Loder,  who  then  by  procuration  indorsed  it  to  the 
London  and  Westminster  Bank,  who  presented  it 
when  due,  on  the  10th  of  December,  1849,  for  pay- 
ment ;  that  payment  was  refused,  and  the  bill  pro- 
tested for  nonpayment  on  the  said  10th  of  December, 
iat9;  that  on  the  lUh  of  December,  1849,  the 
plaintiff  appeared  before  the  notary  public,  and  de- 
clared that  he  would  pay  the  bill  under  protest  for 
tbe  honour  of  the  second  indorsers,  and  that  he  paid 
it  accordingly. 

The  second  plea  denied  that  the  bill  was  protested, 
and  the  third  denied  the  payment  under  protest. 
On  those  pleas  issue  was  joined. 

The  second  count  was  on  n  bill  for  220/.  In 
other  respects,  that  count  and  the  pleadings  on  it 
were  to  the  same  effect  as  the  first  count  and  the 
pleadings  on  it. 

At  the  trial  before  Matile,  J.  at  the  sittings  after 
last  Hilary  Term,  it  appeared  that  the  bills  had  been 
duly  presented  and  protested  for  non-payment  on 
the  10th  of  December;  and  that  on  the  llth  they 
were  respectively  paid  by  tbe  plaintiff  through  a 
notary  under  protest  for  the  honour  of  the  second 
indorsers.  The  protests  were  regularly  drawn  up, 
and  were  forwarded  by  post  on  the  llth  of  December, 
addressed  to  the  second  indorsers  st  Moscow.  These 
protests  were  not  produced  at  the  trial,  but  secondary 
evidence  was  given  of  their  contents,  and  also  of 
the  acts  of  honour  for  the  bills ;  and  duphcates  of 
them,  drawn  up  by  the  notaries  from  their  books  in 
March  and  April  last,  after  the  commencement  of 
the  action  and  before  the  trial.  A  verdict  was  found 
for  the  plaintiff  for  495/.  with  general  leave  to  the 
defendant  to  move  for  a  nonsuit  or  verdict  for  the 
defendant. 
A  rule  nisi  was  accordingly  obtained. 
Friday,  Jan.  17. — Channell,  Serjt.  ond  Bovill, 
shewed  cause ;  and  Byles,  Serjt.  argued  in  support 
of  the  rule. 

Authorities  cited  : — Vandewall  v.  Tyrrell,  Moo. 
&  M.  87 ;  Goostrey  v.  Mead,  Bull.N.  P.  271  ;  Orr  v. 
Maginnis,  7  East,  .^O ;  1  Selw.  N.  P.  380,  381,  1 1th 
edit. ;  Chit,  on  Bills,  404,  477,  and  cases  there  cited ; 
Bavlev  on  Bills,  202,  last  edit. ;  Beawes  Lex  Merc. 
Bills,  pi.  .34,  60 ;  Marias,  87,  126  :  Thompson  on 
Bills,  495  (Scotch).  Cur.  adv.  milt. 

JUDGMENT. 
Maule,  J.  after  stating  the  pleodings  as  above, 
proceeded  as  follows : — Two  points  were  insisted  on 
on  behalf  of  the  defendant:  first,  that  there  was  no 
primary  evidence  of  the  protest;  and,  secondly,  that 
secondary  evidence  was  not  admissible.  As  to  the 
first  point  it  was  argued  for  the  plaintiff  on  showing 
cause  that  neither  of  the  protests  produced  were 
original  instruments,  and  that  when  the  fact  recorded 
in  the  protest  had  taken  place,  and  had  been  duly 
entered  by  the  notary  in  his  book  at  the  time  of  the 
transaction  it  was  sufficient  if  the  formal  protest  was 
drawn  up  afterwards,  even  although  after  action 
brought.  For  this  several  authorities  were  cited 
and  the  known  course  of  practice  relied  on.  On  the 
part  of  the  defendant  it  was  not  denied  that  such  was 
the  general  rule,  but  it  was  contended  that  this  rule 
was  liable    to   exception  in  the  ease  of   payment 


(a)  Patt«floii,  J.  had  gone  to  chambers. 


supra  protest  for  tlie  honour  of  the  drawer  of  ttie- 
bill,  in  which  case  it  was  insisted  that  it  was  not 
sufficient  that  the  facts  recorded  in  the  protest  should 
have  taken  place,  but  tliat  a  formal  instrument  of 
])rotest  must  be  drawn  up  or  extended  before  the 
payment  for  honom-,  and  consequently  that  tlie  alle- 
gation that  the  bills  were  continued  and  paid  under 
protest  was  not  proved,  inasmuch  as  the  protest 
must  be  understood  to  mean  such  protest  as  would 
give  a  right  of  action  to  the  person  praying  for- 
honour.      The  authority  on  which  the  defendant 
reUed  in  support  of  the  necessity  of  extending  the 
protest  before  payment  was  that  of  Vandewall  v. 
Tyrrell,  which  has   sometimes  been  considered  as 
supporting  the  doctrine  contended  for  by  the  de- 
fendant.   That  case  as  reported  was  an  action  of 
assumpsit  for  money  paid  by  the  plaintiffs  to  the  use 
of  the  defendant ;   the  defendant,  who  resided  in 
Jamaica,  drew  four  bills  dated  the  9th  of  September, 
1824  for  1500/.  on  Willis  and  Company  in  London. 
at  nine  months  after  sight ;  the  bills  were  duly  ac- 
cepted, but  were  dishonoured  and  noted  for  non- 
payment,  at  the  time  they  became  due,  the  30th  of 
July,    1825;    the   plaintiti's  at  the  request   of   tbe 
acceptors  paid  the  bills  for  the  honour  of  the  drawer 
on  the  8th  of  August,  1825,  and  gave  notice  to  the- 
defendant  the  first  foreign  post.     In  May,  1826,  tho 
notary  public  was  instructed  to  protest  the  bill  for- 
non-payment,  which  ho  did ;  the  protest  purported 
to  have  been  made  before  tlie  jayment,  and  in  form, 
stated,  that  the  "  plaintiffs  were  ready  to  pay  for  the 
honour  of  tie  drawer;"  ho  stated  that  the  custom  was 
to  protest  formally  before  the  payment.     The  chief 
justice  said,  "  the  plaintiffs  must  be  nonsuited ;  tbey 
sue  on  the  custom  of  merchants ;  that  custom  clearly 
is  that  a  formal  protest  should  be  made  before  pay- 
ment is  made  for  the  honour  of  any  party  to  tbe^ 
bill." — Nonsuit.    This  report  being  short  and  some- 
what obscure,  the  Court  took  time  to  consider  its 
authority,  and  requested  the  parties  to  obtain  fur- 
ther information  respecting  it.     We  Imve  since  been, 
furnished  with  a  brief,  which  one  of  the  counsel  in 
the  cause  held  at  the  triol,  and  this  has  thrown  much' 
light  on  the  question.    It  appears  from  the  brief  and 
the  notes  of  counsel  that  the  bills  in  question  in  that 
case  were  duly  presented  and  noted  on  the  30th  of 
July,  1825,  the  day  they  fell  due ;  that  the  plaintiff 
paid  tbe  amount  of  the  bills  to  the  holder  on  the  8th 
of  August.    The  payment  was  made  by  the  clerk  of 
the  plaintiffs,  no  notary  being  present,  and  nothing 
as  far  as  appeared  being  said  by  the  clerk  when  he 
made  the  payment  to  the  holder  as  to  paying  for  the 
honour  of  any  person.    There  was  undoubtedly  no. 
intervention  of  a  notary  with  regard  to  the  paymmt 
until  May,  1826,  when  the  plaintiff  applied  to  the 
notary,  who  had  protested  the  bills  for  the  hoMnv 
who  then  drew  up  acts  of  honour  on  the  same  pufta^ 
as  the  original  protests  for  non-payment :  the  protaatfr. 
for  non-payment  were  in  the  usual  form,  and  stated 
that  the  notary,  on  the  30th  of  July,  1825,  presented 
the  billsto  the  acceptor,  whorefused  payment;  the  acta 
of  honour  were  not  dated,  but  followed  the  signature 
of  the  notary  to  the  protests  for  non-jiayment,  and 
were  in  these  terms :  "  Afterwards,  before  me,  the 
said  notary  and  witnesses,  appeared  Messrs.  Vande- 
wall and  Tippler,  of  London,  merchants,  and  de- 
clared that  they  were  ready  and  willing  to  p»y  the- 
bill  of  exchange  before  protested,  under  protest  fer- 
tile honour  and  upon  the  account  of  Joseph  Tyrrell, 
Esq.,  the  drawer  of  the  said  bill;  holding,  nevertho. 
less,  the  said  Joseph  Tyrrell  and  the  acceptor  of  the 
said  bill,  and  all  others  concerned,  always  bound  and 
obliged  to  them,  the  said  appearers,  for  the  reim- 
bursement in  due  form  of  law,  and  according  to  the- 
custom  of  merchants,  qnod  attestor,  signed  by  the 
notary."   The  notary  stated  in  evidence,  according  t»- 
tho  notes  of  counsel  at  the  trial,  that  when  a  pay- 
ment is  made  for  the  honour  of  the  drawer,  the  pro- 
test is  mode  before  payment.    The  same  note  re^nre- 
sents  Lord  Tenterden  as  saying—"  You  must  recover- 
by  the  custom  of  merchants ;  you  have  not  complied 
with  it  by  protesting  your  bills  before  payment,"  and, 
thereupon,  the  plaintiff  wos  nonsuited.     It  appears, 
therefore,  that  in  this  case  the  plaintiff  paid  the  bills 
on  the  8th  of  August,  1825,  without  declaring  to  the 
notary,  or  otherwise,  that  he  paid  for  the  honour  of 
the  drawer,  and  attempted  to  remedy  tliat  omission 
by  procuring  an  act  of  honour  to  be  drawn  up  nino 
months  after  the  fact  recorded  by  the  notary  in  that 
document;  that  is,  the  declaration  by  the  plaintiffs,  of 
their  readiness  and  willingness  to  pay  to  the  honour 
of  the  drawer,  never  having  actually  taken  place. 
Now,  it  is  a  part  of  the  mercantile  law  respecting 
payments  for  honour  that  they  must  be  preceded  or 
accompanied  by  a  declaration,  made  in  the  presence 
of  the  notary  for  whose  honour  he  pays  the  bill, 
which  should  be  recorded'by  the  notary,  either  on 
the  protest,  or  on  a  separate  instrument.     Beawes, 
on  Bills  of  Exchange,  placit.  57;  ond  Marius,  129. 
It  would,  indeed,  be  contrary  to  the  general  iirinciple 
of  law  and  justice  if  a  person  who  made  a  payment,  or 
did  an  act  simply  without  limit  or  qualification,  conld 
afterwards,  by  a  subsequent  declaration,  limiting  or 
qualifying  its  effect,  affect  the  rights  of  others:  no  per- 
son, therefore,  paying  money  simply  to  the  holder  of  a 
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bin  eould,  by  the  general  nUtt  of  kw,  by  a  mibw- 
qoent  deelaiation  cause  a  payment  so  made  to 
aHume  the  character  of  a  payment  for  honour.  The 
cnitom  of  merchants  requires  the  declaration  which 
is  to  qualify  the  payment  to  be  made  in  the  presence 
of  a  notary.  In  the  case  of  Vandeteall  i.  T)prrtll 
there  was  a  substantial  omission  of  the  declairation 
in  die  presence  of  the  notary,  which  is  necessary  to 
xire  the  payment  the  qiuJity  of  a  payment  for 
honour,  and  not  merely  an  omission  to  draw  up  a 
formal  statement  of  such  declaration,  and  this  sub- 
stantial omission  was  a  dear  ground  of  nonsuit,  and 
the  (?eH«ion  mny be  TOKtuineoon  thst  jroBttd.  But 
it  also  Kiiprars  that  it  actually  ]inic<tilrd  on  that 
ground.  The  formal  protest  wliicU  Lord  Teuterden, 
as  reported  in  Moody  and  Malkin,  says,  should  be 
made  before  payment  for  honour,  and  the  protesting 
the  bills  before  payment,  mentioned  in  the  note  of 
counsel  of  wliat  Lord  Tcnterdcn  said,  "  you  have 
not  complied  with  it,  by  protesting  your  bill  before 
payment,"  are  to  be  understood  not  of  the  protest 
for  non-payment,  or  not  of  that  alone,  but  either  of 
the  protest  and  declaration  before  the  notary  that  the 
payment  is  for  honour  together,  or  of  that  declara- 
tion alone.  In  the  report  in  Moody  and  Malkin  the 
reporters  seem  to  have  considered  the  protest  for 
non-payment  and  the  act  of  honour  as  one  instru- 
ment, vhich  they  might  naturally  do,  as  they  were 
on  the  same  paper  ;  and  it  was  the  plaintiff 's  interest 
to  treat  the  protest  and  act  of  honour  as  one  instru- 
ment. The  language  of  the  reporters  is:— "The 
protest  purported  to  have  been  made  before  the  pay- 
ment, and  m  form  asserted  that  the  plaiutiflij  were 
ready  to  pay  for  the  honour  of  the  drawer."  Now, 
the  protj'st  for  non-payment  bore  date  the  30th  of 
July,  1825,  long  before  tlie  payment,  and  it  is  in  the 
act  of  honour,  and  not  in  the  protest  for  non-pay- 
ment, that  the  assertion  of  readmess  and  willingness 
to  pay  is  contained.  The  reporters,  therefore,  in 
speaking  of  the  protest,  must  mean  cither  the  in- 
atmment  itself  or  the  act  of  honour  alone.  In 
rither  case  the  word  "protest,"  as  used  by 
tiiem,  must  comprehend  the  instrument  which 
contains  the  assertion  of  readiness  and  willing- 
ness to  pay;  and  Lord  Tcntenlen,  in  speaking 
of  a  formal  protest,  must  be  understood  as  speak- 
ing of  such  formal  declaration  before  a  notary  as  is 
before  mentioned.  Lord  Tenterden  is  represented 
ia  the  note  of  counsel  to  have  said, — "You  have  not 
complied  with  the  custom  of  merchants,  by  protest- 
ing your  bill  in  time."  This  seems  to  point  to  an 
onussion  of  somethiug  which,  according  to  tlic  usual 
OBurse,  the  plaintiffs  would  have  to  do,  and  is  more 
properly  applicable  to  the  omission  of  the  notarial 
dedaistion  which  they  ought  to  have  made  before 
payment,  than  to  any  omission  of  dj  awing  up  the 
protest  for  non-payment,  supposing  sucji  omission 
to  have  taken  place.  Protesting  the  bill  for  non- 
payment was  a  thing  to  be  done,  not  by  the  plaintiff 
on  the  8th  of  August,  but  by  the  holder  on  the  30th 
of  July.  It  is  no  where  stated  in  express  terms  at 
what  time  the  protest  for  non-payment  in  the  ca."e 
of  Vandevall  v.  Tyrrell  was  drawn  up  or  extended. 
There  is  no  doubt  the  bills  were  protested  for  non- 
Miyment  on  the  30thof  July,  the  day  they  became 
due,  and  probably  the  protest  was  drawn  up  before 
the  payment,  for  it  appears  that  the  payment  w.is 
made  on  the  8th  of  August,  in  order  to  prevent  the 
bills  being  sent  to  Jamaica  under  protest  by  tlia 
packet  which  sailed  on  the  9th.  The  brief  for  the 
plaintiff  states  that  tlie  bills,  on  being  dishonoured, 
were  regularly  protested  by  the  holder  and  indorsee, 
Mr.  Simon  Taylor,  of  London,  for  non-pavment, 
and  the  hills  of  exchange  and  protests  were  as  fol- 
low :  then  it  sets  out  the  bills  and  protests  for  non- 
payment, and  it  afterwards  states— "The  parties 
appUed  to  the  notary  who  had  originally  protested 
the  bills  to  prepare  the  extension  of  the  act  of 
honour,  and  he  prepared  it  on  the  same  sheet  of 
paper  as  the  original  protest."  There  seems  no 
<k>ubt,  from  these  circumstances,  that  the  protests 
for  non-payment  had  been  extended  before  payment, 
and  were,  on  tho  Wt!.  of  Aiijusf,  in  the  lii,i.iW  of  the 
bolder,  8imon  Tsyhir,  who  was  about  to  send  them 
ts  Jamaica  the  next  day.  We  have  minutely  ex- 
amined this  case,  because  it  has  sometimes  been  re- 
fand  to  as  affording  the  high  authority  of  Lord 
Tenterden  to  a  proposition  which  introduoes  an  in- 
oonTenient  and  anomalous  exception  to  the  general 
role  _  with  respect  to  notarial  instruments — that  a 
duplicate  made  out  from  the  original  or  protocol  in 
the  notarial  book  is  equivalent  to  the  oruiual  made 
out  at  the  time  of  the  entey  in  the  book.  It  ap- 
poaif  on  this  examination  that  that  case  decides 
only,  and  in  conformity  with  the  general  Uw,  that  a 
stmeqaent  declaration  cannot  qualify  a  previous 
ao^  but  that  in  order  to  have  sndi  effect  the  decla- 
ntioamnst  precede  or  accompany  the  act,  in  con- 
formjttf  wuli  the  law  of  merchanto,  and  in  cases  of 
Pynwt  for  honour  the  declaration  most  be  form> 
ally  m*d«  befcre  the  notary.  There  ia.  therefore, 
■tothing  in  that  decision  which  establishes  any  «• 
ceptieo  to  the  general  mle,  or  prerenta  its  appli- 
eicuin  to  the  present  casa,  and  we  are  of  opnuon 
tliot  Uw  bills  having  bewi  in  &ct  doly  protested,  and 


a  declaration  that  payment  waa  asade  for 
duly  made  before  notaries,  and  these  beta  recorded 
in  the  usual  vray  in  the  notarial  repstry  before  pay- 
ment, the  duplicates  produced  at  uie  bial  wefe  ori- 
ginals, and  equivalent  in  all  respects  to  the  dupli- 
cate which  was  sent  to  Moscow,  and  that  it  was  not 
necessary  to  prove  the  contents  of  the  last-men- 
tioned duplicate.  Taking  this  view  of  the  qnestian 
raised  in  argument,  it  becomes  nnneoesaary  to  drter- 
mine  the  second  question,  wliether  the  conteitta  of 
the  protest  forwarded  to  Moscow  might  be  proved 
by  secondary  evidence,  inasmuch  as  in  whatever 
way  that  qnc?tion  would  be  decided,  our  determi- 
nation of  the  first  question  would  entitle  tlie 
plaintiil  to  have  the  rule  discharged. 

Jiule  diteiarptd. 


coxTKT  or  xxcHZQtraa. 

Beported  by  FirDssicK  Bailxt  and  C.  J.  B.  HaaiSLB. 
Esqr*.  BMTi*t«r».<t-Lur. 

FriJajf,  Xot.  22, 1850. 

ReIMER   and   an   OTHBBr.   RlXGEOT-E. 

Ituurance — Comlruetire    total  ton — Xew    THof. 
A  cargo  of  com  con$igned  to  ptrton*  at  Hull  wai 
inmredfor  the  voyagt.  Tht  Tf$$el  containing  tie 
corn  u-tu  alrandtd  on  the  coast  of  Noncay,  and 
the  corn  was  coniequently  told  ai  damaged  com. 
In  an  action  on  the  policy  claiming  for  a  total  loa, 
the  judge  left  it  to  the  jury  to  tag  whether,  with 
proper  and  reasonable  care,  the  com  might  not 
kace  been  brought  to  Hnll  in  tht  ttate  of  com 
though  dama'/eii,  and  told  at  tueh.—that  \f  it 
might,  there  hail  not  been  a  total  lott : 
Held,  that  such  direction  wat  right. 
Held  alto,  that  if  the  expense  of  bringing  the  com 
to  Hull  had  e.rceeded  the  amount  it  would  fetch 
there,  it  amounted  to  a  total  lott. 
This  was  an  action  on  a  policy  of  insurance,  (fum- 
ing for  total  loss.     It  was  tried  at  York  at  the  last 
a:!sizes,  before  .\1di'r8on.  B.  when  a  verdict  was  found 
for  the  defendant.    A  rule  nut  for  a  new  trial,  on 
the  ground  of  miiditection,  was  subsequently  ob- 
tained, against  which  cause  was  now  shewn  by 

Walton,  Q.C.  (Hoggint,  Q.C.  with  him).— The 
question  in  this  <  use  is,  whether  there  bos  been  a 
partial  loss  or  a  total  constructive  loss.  The  vessel 
contained  a  cargo  of  com,  which  was  to  be  brought 
over  to  Hull,  and  she  was  insured  for  that  voyage. 
Tlie  vessel,  however,  was  stramled  on  the  coast  of 
Norway,  where  a  survey  was  made  of  it  at  a  small 
village.  The  cargo  of  corn  was  found  greatly 
damaged,  and  could  not.  without  being  kiln-dried, 
be  brought  on  to  Hull.  The  captain  therefore  sold 
it  for  582/.  Witnesses  were  called,  who  stated  that, 
in  their  opinion,  a  prudent  uninsured  owner  would 
have  sold  there. 

Pabke,  B.— The  rule  was  granted  on  the  point 
whether  the  same  principle  applies  to  goods  as  to 
vessels. 

Ifatson. — Tho  ressel  was  perfectly  capable  of 
carrying  the  care)  to  Hull.  The  question  at  the 
trial  was.  whether  the  com  could  have  been  brought 
to  Hull  in  the  sint.i  of  com.  The  meaning  of  total 
loss  is  explained  in  Labone  v,  Hallon,  19  L.  J. 
101.  C.B. ;  linuj  V.  Salvador,  1  N.  C.  52C ;  Mou 
V.  Smith,  19  L.  ,T.228,  C.B. 

Pabke,  I!. — The  meaning  of  total  loss  is  "of  no 
use  or  value  to  the  plaintiff." 

Walton. — The  jury  found  that  by  application  of 
reasonable  means  it  would  have  arrived  as  a  cargo  of 
merchantable  corn.  There  never  was  a  total  loss, 
and  there  could  not.  therefore,  have  been  an  aban- 
donment. {Thompton  v.  Royal  Rxchange  Com- 
pany, IG  Bast. ;  Arnold  on  Insurance,  p.  I12I ; 
Freeman  v.  East-India  Company,  5  B.  &  Al.  617; 
Anderton  v.  Wallace,  2  M.  &  Set.  240.)  This  was 
always  a  partial  loss  only, 

Willet  ( Unthank  with  him)  contra. — The  gneetion 
intended  to  he  discussed  on  the  rule  was,  whether 
the  com  might  have  been  brought  as  a  merchantable 
article  to  England  by  tho  application  of  reasonable 
care,  and  at  a  reasonable  cost.  The  question  to  be 
discussed  is  the  difference  between  this  case  and 
lA^orce  v.  Haddon.  There  was  no  notice  of  aban- 
donment in  this  case,  whereas  in  that  there  was. 
The  plaintiff  contends  that  he  falls  within  the  third 
point  in  Roux  v.  Salvador.  Tlie  jury  should  have 
taken  into  their  consideration  all  the  expenses. 

Parke,  B. — I. do  not  see  that  a  notice  of  aban- 
donment makes  any  difference. 

Willet,  contrk.-^The  question  then  is,  whether 
this  is  a  constructive  total  loss,  and  it  should  have 
been  so  left  to  the  jury.  Cur.  adv.  mlt. 

JUDGMENT. 
Wtdnetday,  Feb.  26.— Aloerson,  B.— This  was 
a  new  trial  argned  at  considerable  length  before  us. 
It  was  tried  before  me  last  Spring  Assizes  at  York, 
and  the  question  which  was  argued  here  vras, 
whether  or  not  I  had  omitted  to  leave  the  point  to 
the  jury  which  was  material  to  the  issue  which  ought 
to  Uve  been  determined.  It  was  an  action  on  a 
policy  of  insurance,  and  the  question  before  the 
Court  was,  whether  the  plaintiff  made  out  that  he 
was  entitled  to  recover  as  for  a  total  loss.    It  vras  an 


npoa  paia :-  and  in  tke  eonne  tt  im 
voyage  the  vessel  sustained  considenble  dimsgr  by 
sea,  and  in  conaeqasnoa  tiienof  was  otdiged  to  pat 
into  a  port  in  Norway,  and  the  cargo  of  ton  on 
boari,  being  partially  damaged,  was  tdum  one  fir  tke 
purpose  of  oiahling  tiie  parties  to  repair  the  sUf^ 
and  to   continne    the    voyage.      WWien  the    con 
was  taken  oat,  it  appeared  &at  it  had  snatajaed 
eonsiderahle  sea  damage.    The  question  bcfate  fte 
Court  at  Nisi  Prios,  mainly,  vras,  whether  or  lot 
thia  loss  was  a  total  or  average  loss,  becanse,  is  ooa- 
seqnence  of  the  memorandum  usoaBy  oontsiiiedia 
all  pofides  of  insurance  with  respect  to  com,  tf 
there  he  only  an  average  loss  die  parties  cannot  rr- 
cover  at  all  upon  it,  hut  if  it  be  a  total  loes  tkry  cb. 
The  question,  therefore,  aroae,  whether  diis  was  or 
waa  not  a  total  loss:  if  the  damage  sustained  by  th 
com  in  the  coarse  of  the  sea  voyage  be  sneh  as  to  be 
properly  left  to  the  jury  whether  itwassochas,  ifOe 
Toyage  had  been  continued,  the  com  would  hai« 
arrived   in   Bngland,  at  the  port  oif  Hull,  ia  s 
state  in  wliich  it  vrould  have  been  com  or  rab- 
bisb,  so  to  speak.     That    point   was  left  to  tht 
jory.  and  detormined  in  favonr  of  the  defcsidast ; 
tiiat  is  to  say,  that   it  waa  in   snch  a  state  cf 
damacF,  but  that  with  proper  and  reasonable  ene 
it    mignt  have  been   brought  home  and  soU  st 
damaged  com  when  it  arrival  at  Hull ;  in  short,  thit 
it  was  a  mere  average  loss,  if  that  waa  fiie  pcnit- 
Bot  there  was  another  point  made  at   Nia  nis^ 
which  was,  whether  or  not  it  was  a  total  loss  in  cais 
a  party,  if  uninsured,  wonld  exactly  have  condacted 
himself  as  a  reasonable  man  in  the  way  in  whidi  tts 
plaintifb  have  conducted  themselves ;  that  is  (o  By, 
selling   the  com    and   receiving   tbe   money,  in-' 
stead    of   patting    themselves     to    the    eipSBse 
of  bringing  it  home  in  a  damaged   state.     Nov, 
I  at  that  time  was  of  opinion,  and  am  so  still, 
and  I  believe  tiie  Cawit  entirely  concur  wil]i  me  ia 
it,  that  that  was  not  the  proper  view  of  the  ease  ta 
be  left  to  the  jury  at  all.  but  that  the  real  qaesdga 
to  be  left  must   have  been  whether  or  not  fiie 
com  vras  in  that  state,  that,  if  brought  home,  it 
eould  not  have  been  sold  for  an  amount  exceed^ 
the  expense  of  bringing  it  home.    If  that  weie  a 
point  which  could  properly  have  been  made,  sad 
eould  have  been  properly  determined  in  fivaor  of 
the  plaintiff,  it  would  have  been,  in  the  opinion  of 
myself  and  of  the  Couit,  a  total  loss,  and  mat  ques- 
tion, if  it  had  been  made  at  the  tiiil,  oaght  aa- 
douhtedly  to  have  been  left  to  the  ynj.    I  wu 
aaxious,  thereibae,  that  the  Court  di(mM  see  whe- 
ther or  not  it  hod  been  made  a  point  at  Oie  tod 
before  us,  and  for  thst  purpose  we  asked  Hr.  Vst- 
son  to  fbrnish  us  with  the  shortfaand-writei't  Bdlit 
of  the  trial  that  took  Mace  before  me  stToik,tB 
order  that  my  brothers  Parfce  (md  FlaCt  nughthsve 
an  opportunity  of  seeing  and  heading  all  that  lodt 
place  at  the  trial,  in  order  that  Qtej  (not  myself) 
migU  determine  whether  the  point  ati  beea  Oiade 
at  all.    Undoubtedly,  if  it  had  been  made  it  «as  art 
left  to  the  jury,  as  it  ought  to  have  been ;  hut  I  mast 
Say,  if  the  point  had  b«n  made  at  the  trial,  I  AoaU 
bare  determined  it  precisely  in  the  same  maimer  n 
the  Court  now  propose  to  determfaie  it,  namely,  bjr 
saying  that  it  would  have  been  a  clear  total  loss  in 
ease  the  corn,  if  brought  to  Cngland,  would  not  have 
sold  for  the  expense  of  bringing  It  ftom  tJie  port  in 
Norway  to  HuU  for  the  porpose  of  being  sold.  Thereis 
no  doubt  about  thst.  It  did  so  happen  that  in  summiu 
up  that  point  occurred  to  my  mind,  and  I  suntited 
to  the  jury  what  my  opinion  was  on  that  point   I 
did  not  leave  it  to  the  jory,  but  stndioiuly  sab- 
tracted  it  from  them,  and  they  did  not   pass  any 
judgment  on  it^  consequently,  diere  ought  to  have 
been  a  hew  trial  if  the  point  had  been  made.    Bat 
in  trath  (t  was  not  made  at  all,  nor  could  it  have 
been  made  eonsistetttly  with  the  fticis  which  woe 
proved,  for  the  expense  of  bringing  the  com  flrbm 
Norway  (o  HiUI  did  not  exceed  ISO/,  and  the  tSSaf 
price  of  the  com  in  Norway  did  amount'  to  traai 
500/.  to  600f.    The  foct  was,  in  real  tmth  the  pomt 
was  not  made,  becanse  the  facts  did  not  warrant  the 
learned  counsel  who  led  the  cause  in  making  it.  Hy 
brothers,  who  have  read  the  case,  and  looked  at  the 
shorthand-writers'  notes  of  the  trial,  are  of  opinion 
that  the  point  really  was  not  made  at  all,  and,  con- 
sequently, though,  in  delivering  judgment,  we  thhik 
it  right  to  express  what  our  opinion  is  upon  tilie  law 
of  the  subject,  there  must  be  no  new  trial,  on  tte 
ground  that  the  point  was  not  made  at  all,  and  thero- 
fore  it  was  not  left  to  the  jury,  and  the  reason  why 
it  was  not  left  was,  that  the  facts  of  ^e  case  did  not 
warrant  the  counsel  in  making  it.    Consequently, 
the  mle  will  be  discharged.         Rnle  ditchargid. 
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I         m  eate  t»f  eompotUian — Prineipal  creditor  be- 

[eoaiiHa  teeurity  for  eompouHding  deHor—Valu- 
mg  pUdge. 
Alhough  a  creditor  it  not  paid  the  amount  of  a 
I  eompotition  entered  into  viith  hit  compounding 

I  debtor,  he  leilt  not  be  remitted  to  hit  original 

I  debt,  in  cote  qf  the  bonltruptcy  of  hit  debtor,  {/ 

I  kt  kimteff  wat  teeurity  for  payment  of  the  com- 

i  potttion  to  the  other  eroditort,  and  if  bg  hit  con- 

i  duel  in  the  trantaetion  it  may  be  fairly  inferred 

i  that  ht  induced  the  other  ereditort  to  enter  into 

I  He  eompotition ;  in  tuch  cate  hit  proof  vill  be 

coiUinea  to  the  balance  <^the  original  debt,  after 
[  deducting  the  amount  qf  the  eompotition.    Jfht 

I  hold  a  tecurity,  he  will  be  allowed  to  place  a  value 

I  M  it  and  deduct  it  from  the  mm  for  which  he  it 

mUitUd  to  prove:  and  \f  he  hold  back  any  part  of 
hi*  debt  at  the  time  qf  the  eompotition,  which  he 
it  auitequently  paid,  it  will  be  deductedfrom  hi* 


Thii  caie  wu  argued  by  Levy,  tot  Kearney,  a 
creditor,  who  ■ought  to  be  remitted  to  his  original 
debt,  io  ooosequence  of  not  being  paid  a  composition 
entered  iato  with  the  bankrupt.  He  sought  also  to' 
bare  a  Talue  put  on  a  policy  of  insurance  which  he 
held,  to  have  that  value  deducted  from  his  debt,  and 
to  proTe  for  the  difference.  Tn  support  of  the  right 
to  revert  to  the  original  debt  under  such  circum- 
ttaocei,  Rr  parte  Vere,  1  Rose,  281 ;  Ex  parte 
Wood,  2  Dea.  &  C.  508;  and  £x  parte  Baleion, 
I  Mont.  D.  &  D.  were  cited.  As  to  the  right  of  a 
creditor  valuing  his  pledge,  De  Gex's  BanL  Prac. 
195.  and  cases  there  collected,  were  cited. 

Walth,  for  the  assignee,  opposed  the  proof,  on  the 

Sound  that  the  claimant  haa  by  his  conduct  induced 
e  other  creditors  to  enter  into  the  composition ; 
that  he  had  not  disclosed  to  them  that  he  held  a 
security ;  and  that  having  himself  become  security 
for  the  composition  of  the  compounding  debtor,  and 
having  assumed  her  debt,  his  right  to  prove  for  the 
coinposition  was  gone.     He  also  contended  that  the 
poUoy  of  insurance,  which  he  held  as  a  plrdi^e, 
shoDld  be  brought  in,  end  sold  for  the  benefit  of  the 
estate;  and  the  claimant,  if  entitled  to  pro%'e  nt  all, 
it  should  only  be  for  the  balance,  after  deducting  tlie 
coinposition.  To  sustain  these  propositions,  Richard 
r.  Leert,  6  Adol.  &  E.  469;  Cullingvorth  v.  LlovJ. 
SBeav.  385 ;  McKenzie  v.  HcKemle,  16  Ves. ;  nnd 
Ctwper  V.  Green,  7  Mee.  &  W,  were  cited.    Tlie 
fitcts  sufficiently  appear  in  the  able 
JUDOMBNT. 
Hr.  Commissioner  Macan. — Iff  fhe  matter  of 
Uvr  Kearney,  who  had  been  a  i>ridaw  lady,  trading 
inwaterfocd,  Mr.  James  Kearney  has  put  forward 
a  proof  for  547<.  which  appears  to  have  been  founded 
vpoo  a  loan  of  400/.  ongiaally  advanced   to   the 
Makmpt  fai  1845,  and  a  sum  of  207/.  composed  of 
mill  iadoned  by  Mr.  Keamev  for  the  bankrupt's 
use,  and  snbseqnentW  paid   Dy  him.    These  two 
nuos,  amounting  to  607i.  from  which  the  claimant 
nndeztakes  to  deduct  60/.  the  value  upon  which  he 
hi*  put  upon  a  policy  of  insurance  for  600/.  upon 
the  baokrmpt's  life,  wbicb^  it  was  stated,  he  liolds  as 
*  security,    constitute  his  present  claim  of  547/. 
The  caee  has  been  argued  before  me  by  counsel  for 
tiie  claimant  and  counsel  for  the  general  crediton j 
•ad  as  it  involves  some  very  nios  questions  of  law,  I 
laive  taken  the  trouble  of  looking  into  various  auUio- 
rities  besides  those  cited,  before  giving  my  judgment, 
and  I  was  unable  to  find  a  case  precisely  analogons 
to  the  present.    It  appears  that  some  time  after  the 
death  of  Mrs.  Kearney  shusband,  Mr.  JamesKeamey, 
her  brother-in-law  and  the  present  cUumant.  ad- 
vaooed  her  a  sum  of  400/.  to  enable  her  to  carry  on 
hei  hosiness;  and  in  the  month  of  October,  1845,  he 
obtiiaed  m  judgment  for  that  amount  agwnst  her. 
The  b^nce,  consisting  of  the  bill  of  exchange  re- 
Anad  to,  haa  not  been  ol^ected  to  by  the  assignee, 
and,  therefore,  no  question  arises  with  regard  to  their 
•mount,  as  it  appears  that  the  indorsement  and  pay* 
inant  of  them  by  Mr.  James  Kearney  took  place  some 
tine  anbseqaent  to  the  deed  of  composition,  to  which 
I  am  abont  to  refer.  The  circnmstances  connected  with 
the  advance  of  the  400/.  by  Mr.  Keamev  to  the 
hanknpt  were  highly  creditable  to  him.    The  entry 
in  his  ledger  stated  that  the  money  was  advanc     id 
loan  to  pay  Messrs.  Taylor,  of  Liverpool,  a  debt 
which  no  doubt  the^  were  pressing.    And  if  subse- 
quent events  render  it  impossible,  in  my  opinion,  in 
pant  of  law,  to  permit  Mr.  Kearney  to  prove  for  his 
origiiial  debt,  I  regret  it,  because  I  can  duly  appro- 
data  the  motives  that  induced  him  to  come  forward 
and  aid  the  widow  of  his  brother,  and  enable  her, 
after  her  husband's  death,  to  continue  business,  for 
the  support  of  herself  and  her  &mily.    It  appeared 
^  the  400/.  had  been  advanced  in  June,  1845,  and 
mt  •  policy  of  insurance  for  600/.  effected  on  the 
hie  of  the  bankrupt,  was   about   the   same  time 
•Migned  to  Mr.  Kearney  as  a  further  security  for  the 
unnoe,  betides  a  boad  and  vrarrant  of  attorney. 
Art  I  think  I  am  watmnted  in  saying  that  the  policy 
of  imnnaitoe  was  effected  originally  for  a  purpose 
whouy  hrrespective  of  the  advance  of  the  money.    U 
1^  now  before  me,  and  bears  date  in  February ;  and 
the  aMiiniaent  was  not  until  the  end  of  June  follow. 


ing.  The  assignment  does  not  appear  on  the  ttee  of  the  creditor  also  releases  the  pledge  which  he  holds, 
it  to  be  given  as  a  collateral  security,  but  purports  that  he  loses  his  right  to  retain  a  written  instrument 
to  be  a  sale  of  the  policy,  accompanied  by  aoondi- |  deposited  with  him  by  thedebtor  asasecurityforthe 
tion,  that  the  premiums  were  to  be  paidby  the  bank-  debt.  Whilst  I  fully  concur  in  this  doctrine  •■  • 
nipt  herself,  who,  in  jioint  of  fact,  did  pay  them  up  general  rule,  I  do  not  think  it  applies  to  this  case, 
to  the  time  of  bankruptcv,  these  payments  amount-  The  policy  of  insurance  appears  to  have  been  some- 
ing  to  a  sum  exceeding  120/.  It  appears  that  about  thing  beyond  a  mere  collateral  security  for  the  ad- 
the  month  of  November,  1848,  the  bankrupt  became  vance  made  to  Mr.  Kearney.  The  bankrupt's  de- 
embarrassed  in  her  cirrnmstances,  and  she  proposed  position,  upon  which  the  assignee  relied,  stated  that 
a  composition  of  10s.  in  the  pound  to  her  creditors,  she  was  to  [keep  up  the  premium,  the  amount  of 
to  be  secured  by  composition  bills  in  this  way— her  which  was  equivalent  to  the  interest  of  the 
own  bills  for  the  first  instalment  of  2s.  6d.  and  her  400/.  at  5  per  cent. ;  and  that  when  Mr.  Kear- 


drafts  on  Mr.  James  Kearney  for  the  remaining  in- 
stalment of  7s.  6d.  in  the  pound,  at  eight  and  twelve 
months ;  and  the  conilition  of  the  deed  was,  in  con- 
sideration of  such  composition  notes  or  bills,  being 
banded  to  the  creditors,  they  should  take  and  re- 
ceive the  same  in  full  iwyment  of  their  respective 
debts;   and  that,  upon  payment  of  said   bills  and 
notes  or  cash,  the  bankrupt  should  be  released  from 
all  claims  on  the  part  of  said  creditors;   and,  in 
point  of  fact,  all  the  creditors  were  actually  paid  the 
composition  in  full,  except  Mr.  James  Kearney  himself, 
who,  it  appeared,  never  w.-\s  paid  anything  on  fftot  of 
said  composition  iu  ea!.h  or  otherwise,  and  never  ap- 
plied for  payment.     I  have,  as  I  stated,  looked  into 
many  authorities;  hut  I  conUl  not  find  a  case  in  all 
respects  similar  to  this.     Here  we  have  Mr.  Kearney 
the  principal  creditor  under  the  composition  deed, 
and  who  was  the  first  to  sign  it,  actually  securing 
the  composition  to  all  the  other  creditors  by  his  own 
acceptances,  whilst  the  condition  of  the  deed  was, 
that  all  the  creditors,  upon  being  handed  up  these 
composition  bills,  should  receive  them  in  full  satis- 
faction of  their  respective  debts.     The  arrangement, 
therefore,  on  the  face  of  it,  as  far  as  regards  Mr. 
James   Kearney,  is  perfectly  absurd.     It  enjoins  an 
impossibility ;  and  the  law  never  requires  the  per- 
formance of  things  impossible.     Here  we  have  Mr. 
James  Kearney   assuming   the  debts  of  his    com- 
pounding debtor  by  giving  his  acceptances  to  pay 
them,  and  how  could  he  be  handed  up  his  own  ac- 
ceptances to  pay  himself  the  composition  on  his  400/, 
which  was  the  sum  set  down  opposite  his  name  in 
the  schedule  of  creditors,  and  which  was  the  amount 
undoubtedly  lent  by  him  to  the  bankrupt  in  June 
18-15  ?     He  was  not  handed  his  own  acceptances  to 
pay  himself, — the  proceeding  would  have  been  too 
•bsurd,— nor  was  he  made  any  payment  on  foot  of 
the  composition.     It  was  then  very  strongly  con- 
tended for  by  his  counsel  that  inasmuch  as  no  pay- 
ment had  been  made  on  foot  of  the  composition,  he 
was  now  remitteil  to  his  original  proof;  that  he  had 
a  right  to  i)rovo  for  the  whole  of  his  400/. ;  and  that, 
by  a  well-known  rule  in  bankruptcy,  he  had  a  right 
to  put  a  value  on  the  security  held,  deduct  it  from 
his    debt,    and    then    retain    the    security  for   his 
own    benefit.       As    a  general   rule,    these   princi- 
iles  were,  no  doubt,  well  established  in  bankruptcy. 
f  a  debtor  enter  into  a  composition,  and  make  de- 
fault in  the  payment  of  it  before  bankruptcy  ensues, 
the  creditor  is  remitted  to  his  original  proof;  and  if 
a  creditor  hold  a  pledge,  he  is  entitled  to  either  put 
a  value  on  it,  deduct  that  value  from  his  claim,  and 
prove  for  the  balance,  or  else  have  it  brought  in  and 
sold  for  the  benctit  of  the  estate,  and  take  his  divi- 
dend on  whatever  it  may  produce.   But  it  was  power- 
fully urged  by  counsel  for  tJie  assignee,  that  the 
drcumatances  of  the  preseilt  case  and  the  conduct 
of  the  claimant  were  such  as  to  disentitle  trim  firom 
the  benefit  of  the  application  of  those  rules ;  that 
in  the  first  place,  when  entering  into  the  composition 
with  the  bankrupt  along  with  the  other  creditors,  he 
had  not  informed  them  that  he  held  the  policy  of 
insurance  as  a  pledge,  and  that  upon  a  composition 
between  a  debtor  and  his  creditors,  a  creditor  could 
not  ostensibly  accept  a  composition  and  sign  the 
deed  which  expressed  his  acceptance  of  the  terms, 
and  at  the  same  time  stipulate  for  and  secure  to 
himself  a  peculiar  advantage  which  was  not  expressed 
in  the  deed  ;  that  a  creditor  holding  a  security  for 
his  debt  might  stipulate  to  have  the  benefit  of  it  to 
the  amount  of  the  composition  offered  bv  a  debtor 
to  his  creditors,  but  that  he  must  hold  himself  en- 
tirely aloof  from  the  other  creditors,  or  distinctly 
communicate  with  tbem  on  the  subject  if  he  at  aU 
acts  in  concert  with  them.    The  case  of  ChiUing- 
worth  V.  Lloyd,  in  2  Beav. — a  most  important  one — 
has  been  cited  in  support  of  this  doctrine ;  and  it 
was  argued  that,  inasmuch  as  Mr.  Kearney  had  not 
oommanicated  the  fact  to  the  other  creditors  of  his 
holding  the  policy  of  insurance,  he  should  deliver 
it  np  for  the  benefit  of  the  general  creditors,  and  be 
content  to  take  bis  dividend  on  whatever  |it  might 
produce ;  whilst  on  the  part  of  Mr.  Kearney  it  was 
contended  that  he  had  a  right  to  put  a  value  on  it, 
deduct  that  value  from  his  original  debt,  and  prove 
for  the  balance.   Whilst  I  adimt  to  the  fVilIest  extent 
the  principle  laid  dovm  in  Chillingworth  v.  Lloyd,  I 
do  not  think  it  applies  in  this  ease.    The  ease  of 
Cowper  V.  Green,  7  Mee.  &  W.  was  also  relied  on 
to  shew  that  the  creditor  bad  a  right  to  give  up  the 
pledge  to  be  sold  fbr  the  benefit  of  tiie  creditors. 
The  doctrine  rastained  by  that  case  is  ;to  the  effect 
that  by  the  release  of  a  debt  by  a  oompoiitibn  deed. 


ney   was   paid   his   debt,    the    insurance   was   to 
be  a  provision  for  her  children  after  her  deaih.   Tie 
distinction  between  the  present  case  and  that  of 
Chillingworth  ▼.  Lloyd,  in  3  Beavan,  where  the 
security  was  a  mortgage,  is  quite  apparent,    He 
assignment  of  the  policy  of  insurance  is  nothing  more 
than  a  contract,  from  which  the  creditor  is  to  derive 
a  benefit  if  the  security  fail.    It  is  dear,  that  if  Mr. 
Kearney  be  now  bound  to  give  up  tbe  policy  of 
insurance,  he  would  have  been  bound  to  have  given 
it  up  at  the  time  of  the  coinposition.     I  do  not  think 
he  was  bound  to  give  it  up  then,  and  that  be  is  not 
bound  to  give  it  up  now,  but  that  he  is  entitled  to 
put  a  value  on  it  and  deduct  that  value  from  tbe 
amount  which  he  is  entitled  to  prove  for.     With 
regard  to  the  second  point  in  the  case,  namely,  the 
right  to  revert  to  his  original  debt,  which  had  been 
contended  for  by   claimant's  counsel,  I  must  take 
leave  to  dissent  from  it.     I  admit,  as  a  general  rule, 
that  where  a  composition  is  entered  into,  and  that 
default  is  made  before  the  bankruptcy  of  the  com- 
pounding debtor,  the  creditor  is  entitled  to  revert  to 
his  oi'igiual  debt,  but  that  rule  does  not  apply  in  the 
present  cise,  and   I   think   the  arguments  of  the 
assignee's  counsel  on  that  point  and  the  cases  cited 
by  him  are  unanswerable.  The  case  of  McKenzie  v. 
McKenzie,  16  Ves.  is  perfectly  applicable  in  my 
opinion.     Hero  wo  find  Mr.  Kearney,  who  was  by 
far  the  heaviest  creditor,  the  first  to  sign  tbe  deed, 
thereby  holding  out  an   inducement  to  the  other 
creditors  to  sign  it ;  we  have  him  next,  as   I  have 
already  observed,  becoming  security  for  payment  of 
the  composition,  and  putting  himself  in  the  place  of 
the  compounding  debtor,  and  under  these  circum- 
stances, although  he  has  never  been  paid  the  composi- 
tion, and  indeed  never  sought  payment  of  it,  I  do  not 
think  the  general  rule  applies  to  him,  but  that,  on 
the  contrary,  his  right  to  prove  for  it  has  been  lost. 
Besides  the  cases  cited  by  counsel  for  the  assignee,  I 
have,    in  looking  into  the  authorities,    discovered 
another  case,  which  completelv  sustains  this  view ;  it 
is  that  of  Good  v.   Cheeaeman,  2  Adol.  &  E.  328. 
There,  a  debtor  being  unable  to  meet  the  demands 
of  his  creditors,  they  signed  an  agreement,  which  was 
assented  to  by  the  debtor — to  accept  payment  by  his 
covenanting  to  pay  two-thirds  of  his  annual  income 
to  a  trustee  of  their  nomination,  and  give  a  warrant  of 
attorney  as  collateral  security.     The  creditors  never 
nominated  a  trustee,  and  the  agreement  was  never 
acted  on,  and  one  of  the  creditors  brought  an  action 
against  the  debtor    for  his   demand.     The  debtor 
appeared    to    have    been    always    willing    to  per- 
form   bis  port    of  the    engagement;    and  in  that 
case    it    was    held    that  the    agreement,    although 
not    properly     on     record    and     satisfaction,    was 
still    a    great    defence    on    the     general    issue, 
as    it   constitated  a   valid  new  contract  between 
the   creditors  and  the   debtor    capable    6f  being 
immediately  enfotced;    and    the    consideration  m 
which  to  each  creditor  was  the  forbearance  of  the 
rest;  and  that  a  creditor  shall  not  bring  an  action 
where  others  have  been  induced  to  join  him  in  • 
composition  widi  the  debtor,  each  party  giving  the 
rest  reason  to  bcHeve  that  in  consequence  of  fodt 
engagement  his  demand  will  not  be  enforced.    In 
such  case  ^era  is  in  point  of  fact  and  in  point  of 
law  a  new  agreement  substituted  fbr  the  original 
contract  with  the  debtor,  the  considention  to  each 
creditor  being  the  engagement  of  the  others  not  to 
press.    1  think,  on  the  whole  of  this  case,  that  the 
claimant  having  by  hit  actsevidently  induced  the  other 
creditors  toenterintothecompocition,  and  having  thea 
become secority  for  the  paymentof  ithiinself,r«ia«nd 
it  an  impossibility,  accordinf  to  the  very  terms  of  the 
deed,  that  he  shonid  pajr  himself  by  lus  own  ■oeepfc' 
ances,  he  is  now  prednded  firom  'proving  fbr  the 
amount  of  that  composition,  and  that  his  proof  must 
be  restnuned  to  die  oalanoe  after  dedncting  the  eom*   . 
position.     It  was  contended,  on  first  opening  the 
case,  that  his  right  to  prove  for  any  portion  of  tbe 
400/.  was  gone,  but  that  position  was,  I  tUnk,  vtarf 
property  given  np.    Iliere  is,  however,  another  item 
which  must  go  in  redaction  of  his  proof;  it  is  thi>-r- 
and  as  tlM»e  is  »n  important  principle  involved  in  It, 
I  could  not  pass  it  over,  although  it  was  not  alludea 
to,  or  reliea  upon  by  connsel  fbr  tiie  asdgnee.    I 
found,  on  reading  over  the  bankrupf  i  depotitioiv 
that,  since  the  oompoaition,  she  paid  Mr.  June* 
Kearney  a  ram  of  35/.  in  fitll,  which  was  dne  to 
him  at  the  time  of  the  composition,  btit  vraS  not 
taken  into  aooonnt  then.    It  eaanot  be  Mrmittnl  to 
any  ereditarto  keep  back  apart  of  bis  demand  whOi 
entering  into  a  compolilMm  with  hit  debtor,  mf 
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•Ilerwatds  he  paid  that  demand  in  falL  I  ca^ot 
ptnnit  it  to  appear  that  there  was  a  shilling  more  due 
to  Mr.  E^eamey  at  the  tin^  of  the  composition  than 
fbe  mm  set  oppodte  to  his  name  in  the  composition 
deed,  and  he  ma<<t  now  deduct  that  35/.  from  his 
ftoat.  Let  Mr.  Kearney  be  at  Hberty  to  proTe  for 
tbe  balance  of  bis  original  debt  after  dedncting  the 
•nxnmt  of  tbe  composition,  and  from  this  must  be 
deducted  the  35{.  and  tbe  value  set  upon  tbe  policy 
of  insonmce  which  he  is  allowed  to  retain  for  his 
own  benefit ;  he  will  of  course  prove  also  for  the 
•mount  of  tbe  bills  paid  by  him  for  the  bankrupt's 
us  long  subsequent  to  toe  composition;  either 
uitr  it  of  comae  at  liberty  to  appeal  to  the  Lord 
rhaticellor  from  this  decision.  It  was  intimated 
oat  no  appeal  would  be  taken. 


viKBmotMiTrva  v\ 

Bqportsd  by  Dr.  Wusnova,  of  Doeian*  Ooaaon. 

Monday,  Monk  W. 
In  the  goods  of  Rev.  8.  Wbhs. 

!nds  ease  is  a^n  reported,  beeanse  Hie  leaned 
Jodge  has  come  to  a  conclnsUm  diSarent  to  that 
wiien  it  was  first  before  him. 

On  a  Csrmer  occasion  (nmrik,  p.  412),  tlie  Coart 
WW  moved  to  giant  admimstiaeon,  wifli  Oie  win 
nnexed,  of  the  goods  lefl  nnadnfoistered,  to 
tte  next  of  kin  of  the  widow,  the  execotrix  and 
nddnai;  legatee  (who  had  died,  having  left  a  will, 
Imt  ^pomting  no  execntor  or  retidMry  legatee)  of  the 
ttf^nia  testator,  aU  the  effects  of  sue*  executrix 
n^Of  m  the  archdeaconry  of  Totnes ;  and  tbe  nn- 
umnustered  estate  of  the  original  testator,  consisting 
«rhis  eqmtable  interest,  as  surviving  tmstee,  of 
npt  of  a  sam|of  money,  being  in  tiie  Fnnds,  and, 
Bhcrelore,  bona  nolabiHi. 

The  Court  rctjected  tbe  mofion,  nyiiu  ft  could  not 
owt  the  next  of  kin,  Mrs.  W.  {the  wiifow),  and  the 
.moaWx  and  residotrv  legatee  as  repreaentmg  tbe 
WWnd  testator  through  the  Totoea  gnnt 

Jauur  now  renewed  the  motion.  The  will  of 
mn.  W.  having  been  rightly  proved  in  the  Arch- 
teconry  Court  at  Totnes,  cannot  be  transmitted  to 
flu  Court ;  and  the  persons  to  whom  administration, 
y™  ™g  "ill  annexed,  has  been  granted,  cannot 
tteMOTe  become  her  personal  representatives  by  iti 
'jnHtcntty.  The  other  coarse  open  to  Ute  parties 
htererted  in  the  fund  songht  to  be  dealt  with  under 
ttfa  admmistration,  is  to  jqjn  in  nominating  some 
penon  to  take  administration  with  the  will  annexed, 
"""•o  *^  ,^  '""^  *"  question.  That  oourse,  how- 
wer,  would  be  very  inconvenient  and  expensive.  It 
"  ■.I'de  in  the  Registry  of  tbe  Court  not  to  gnat 
fdimnistTation  limited  toaoor/JMiof  a  ram  standing 
Jn  the  n«me  of  a  trustee  in  the  BankofBnghnd. 
Almwt  all  tbe  persons  beneficially  entitled  to  share 
to  file  fund  have  consented  to  (he  grant  as  prayed. 
It  appears  that  it  has  been  tbe  practice  hi  the 
Segistry  to  permit  such  grants  under  similar  dicum- 
Manoee  without  objection.  Several  instances  were 
mentioned. 

ffir  H.  Jenvkb  Fust.— I  am  disposed  to  make 
VBasBimt,  It  being  for  the  benefit  of  the  parties  in- 
teested,  and  in  accordance  with  the  ordimry  piac- 
Oee  in  tbe  Registry,  as  ia  shewn  by  the  cases 
•ddoced. 

COURT  OF  QUEEN'S  BENCH. 

■*"•'*  by  W.J.  lUn)U«a,Esq.  ofllMlnaerTemnla, 
Banistsr  »t  Law. 

Bonsaa  nr  londoit  aftbb  mr-my  thbil 

^  ,     FHdm^,  Fii.  21. 
(Before  Lord  Campbbu,  CJ.) 

NbWBAU,  ».  WtLKlNS. 

■^  •^T""  '"^"/'^  <'I'»*V*V  «  Ptttnt.  and 
jmitni:  ' 

*T": "  •~<'*  i^patmU  ton  afbmed,  was  a4. 

J'^^J^pl'StifH, trOU eo2t,r *  •  •'*' 
'*™>to^— 7»e  mrtptr  eewM  is  to  prodnet  tmeh 

rtnord  ^Ur  tktjrial,  wtd  not  b^t  vtnUet. 

-f'^^."*c^°»  on  the  caa.  Ibr  {nfriagiDg  a 
yMmt,  and  a  verdict,  aflSiniag  tiM  vJUityrtf  tlw 
*t<(Bt,wasjnveofortiiepkMar. 
_ yrtsoii,  Q.C.  for  the  piaiatie^  then  tendereda 
»BBat»4  of  a  fprnwr  tnal.  inwMoh  tiw  pateot  was 
■toaed.m  order  to  obtain  fertiis  pfau^to«Ue 
oMteaBderSfte  W«i.<  c.  83t  »,a.  •^™"  """^ 
Jli^T*2i3-C.  obj«*ed  to  Its  reception  after 
S&JUr**  *"-»'•«»  pre.  inevide«oe 

Sh-  F.  Tketigtr,  dC.  for  the  yUoliff,  tmd.  timt 
"Aey  did  not  wish  to  pngodioe  tke  defooJant't  case 
V  proving  daring  tke  trial  tkat  tke  question  had 
been  previously  tried,  and  the  validity  of  the  patent  I 


!  previouslyaffirmed,  and  fliey  had  therefore  postponed 

I  tbe  proof  of  it  till  after  verdict. 

I  Lord  Campbell,  C.J. — Tbe  defendant  bas  bad 
tbe  advantage  of  not  being  prejudiced  by  proof  of 
tbe  previous  trial,  during  the  present  trial,  and  it 
would  now  be  most  ungradoos  to  object  to  its  recep- 
tion. 

3i.  Chamben,  Q.C.  still  pressed  tbe  objection, 
relying  upon  the  words  of  the  statute,  which  were 
as  follow : — "  That  if  any  action  at  law,  or  any  suit 
in  equity  for  an  account,  shall  be  brought  in  respect 
of  any  alleged  infringement  of  sncb  Tetters  patent 
heretofore  or  hereafter  granted,  or  any  icire  faeioM 
to  repeal  such  letters  patent,  and  if  a  verdict  shall 
pass  for  the  patentee  or  his  assigns,  or  if  a  final 
decree  or  deoetal  order  shall  be  made  for  him  or 
them  upon  tbe  merits  of  the  suit,  it  shall  be  lawful 
for  the  judge  before  whom  such  action  shall  be  tried 
to  certify  on  the  record,  or  the  jodge  who  shall 
make  sudi  decree  or  order  to  give  a  certificate  under 
bis  hand,  that  the  validity  of  tbe  patent  came  in 
qoestion  before  him,  which  record  or  certificate 
being  given  in  evidence  in  any  other  suit  or  action 
whatever  touching  such  patent,  if  a  verdict  shall 
pass,  or  decree  or  decretal  order  be  made,  in 
favour  of  such  patentee  or  bis  assigns,  he  or  they 
shall  receive  treble  costs  in  such  suit  or  action,  to  be 
taxed  at  three  times  tbe  taxed  costs,  unless  the 
judge  making  such  second  or  other  decree  or  order, 
or  trying  sucn  second  or  other  action,  shall  certify 
that  be  ought  not  to  have  such  treble  costs."  This 
clearly  contemplated  that  the  evidence  should  be 
given  on  tbe  trial  and  before  verdict. 

Lord  Campbell,  C.  J. — I  shall  admit  tbe  evidence, 
and  it  appean  to  me  that  the  proper  course  has  been 
puraued.  The  defendant's  case  ought  not  to  be  pre- 
judiced by  tbe  admission  of  tbe  evidence  upon  the 
trial ;  bat  it  oaglit  to  be  proved  subsequently,  as 
this  baa  been.  EviJenee  admilleii. 

Sir  P.  T%m9tr,  Q.C.,  TTatam,  aC,  WAittr, 
and  DraiMii,  for  the  pUintiflf. 

Tbe  SoUeitor-Gaural,  M.  Chamben,  Q.C.  and 
Bmdmank,  for  tbe  dafeiidant. 

COURT  OF  COMMON  BENCH. 

Brrmres  nr  londoit  afteb  hilaby  tebk. 

Uondm,  Feb.  17. 

(Before  Jervis,  C.J.) 

SlLTBBLOCK  V.  ISTtK. 

fvi^Mce— Z>>e<ar«(ioiw. 
i>Kia>«<tsm  vtait  bf  the  plmntif  at  ihetinut^ 

impplyinp  go»d»  are  adnatiibtt  Jor  Um,  to  prove 

that  he  then  hnem  of  the  exietenee  <^  a  dormant 

partner  in  the  butmeti/or  tehieh  the  good*  mere 

eapplied,  and  that  he  woe  retymg  oa  He  credit. 
Batriee  in  the  ptmntife  ihop-boote  mere  mimutted 

Jar  the  tame  purpoee. 

This  waa  aa  aelioa  for  goods  sold,  and  for  work 
aad  labour. 

The  plaiatiff  waa  •  printer,  and  had  for  some  liaae 
priated  tbe  Literarp  Gatette  (at  its  preprietort. 
He  had  made  tbe  ooatraet  wHh  Jerdan,  one  of  die 
proprieton ;  and  a  partnership  between  bias  and  the 
present  defendant  was  proved,  the  defendant  having 
been  a  dormant  partner. 

Bple*,  Serjt.  (for  tbe  phuntiff)  aaked  a  witness 
ealled  by  him,  whether  the  plaintiff  said  aaytUag 
to  him  ••  to  tbe  proprieton  of  tbe  Oaxette. 

C*mmeU,  Seajt.  objected.  The  pbuntiS' could  not 
give  eridenoe  of  his  own  statements.  He  could  not 
make  evidence  fbr  himself. 

BpUe,  Seijt.— The  gist  of  the  action  was,  whether 
tiie  plaintiff  gave  credit  to  Jerdan  only,  or  to  all 
the  proprietera.  For  that  purpose,  it  was  necessary 
to  shew  that  the  plaintiff  knew  that  tbe  defendant 
was  tiien  a  partner.  How  oonld  that  be  done  but 
by  ebewing  that  tbe  plaintiff  said  that  be  was  a 
partner? 

Jbbvib,  C.J. — For  that  purpose  the  evidence  is,  I 
tUnk,  admissible ;  but  for  that  purpose  only.  Yon 
cannot  uae  U  to  shew  tbe  part  of  a  partnerslup. 

Evidenee  admitted. 

Entries  in  the  plaintiff's  trade  books  were  also 
admitted  for  the  same  purpose. 

JMet,  Serjt.  and  JUdpnard  for  the  pUintiff. 

ChamneU,  SMJt.  and  Phipion  for  tbe  defendant. 

Timredap,  Feb.  20. 

(Before  Jkrtib,  C  J.) 

Stanbpikld  e.  Layton. 

Baninpt—JVader. 

A  farmer  had  a  room  m  Air  hemiefor  teliiag  fioar 

andpark  i 
Held,  that  if  there  mm  a  tontiamas  bapiug  and 
eetting  otherwise  than  at  a  farmer,  he  mat  liaile 
at  a  trader  to  the  bankrupt  lawt. 
Alitsr,  if  he  maretp  to  traded  it  the  prodmte  ^  kit 
farm* 

This  was  a  foigaed  issue  to  try  tbe  right  to  some 
property.  The  pbuntifls  were  tbe  assignees  of  a 
banknipt  named  Clark,  and  the  defendant  held  under 
a  bill  m  sale.  Clark  was  a  former,  and  kept  also  a 
shop  or  room  in  his  house  for  tbe  sale  of  flour  and 
pofk.  Tbe  principal  point  in  dispute  was*  wbetber 
Clark  was  a  trader  or  not 


Knomlet,  Q.C.  for  tbe  defendant,  in  aiVliiasin^tk 
i  jury,  contended  that  to  constitute  Um  a  trader  wttkin 
tile  bankrupt  laws,  be  must  get  his  Uvinr  by  taadiag. 
(Rx  parte  Patterton,  re  Bryant,   1   Rmc,   40»!) 
Where  a  man  sold  stone  which  vras  duglivm  his  oim 
'  land,  it  was  held  insufficient  to  make  him  a  trader 
(£x  parte   Gallimore,  2  Roae.  424.)     In  this  cms 
'  the  farm  waa  the  chief  source  of  piroSt,  and  wis 
;  chiefly  used  to  supply  the  fonn-bbonrera. 
]     Jervis,  C.J.  (to  the  jury.) — To   uoiistitate  a 
trading,  there  must  be  a  buying  and  aelUng,  nots 
:  single  act,  but  a  continuing  buying  and  aeWng;  erm 
'  one  act  will  do,  if  there  is  an  intention  to  eontiBae 
it.    As  a  farmer  be  cannot  be  made  a  banknipt,  bat 
as  a  dealer  in  goods  be  may;   tiie  deaUiw  must  not 
be  with  the  form  produce  only.    If  I  feed  pip  or 
cows  by  means  of  my  farm,  and  then  sell  them,  1  it 
not  thus  become  a  trader ;  but  if  I  buy  mSk  mi 
retail  it,  I  do  become  a  tiader.    If  a  person  bajn 
I  horses  uid  sells  them  again,  and  bas  the  intentioaof 
I  continuing  to  buy  and  sen,  be  is  a  trader.    So  ben, 
if  Claik  bought  and  sold  flour,  and  eitber  contiBssl 
or  intended  to  continue  to  buy  and  Bell  it,  he  ii  t 
trader,  whether  be  so  retailea  ft  in  exdaB|e  fir 
money  or  goods.    But,  on  tbe  other  hand,  if  hi 
merely  sold  his  own  flour,  wbetber  he  reeeiveili 
exchange  for  it  money  or  goods,  ft  ia  not  sgfidHi 
to  make  him  a  trader.    Is  there,  tiien,  in  tins  can  s 
buying  and  selling  of  goods  by  Clark  otiienrise  fla 
ss  a  former  ?     If  so,  Clark  was  a  tzader,  sad  jn 
will  find  a  verdict  for  tbe  plaintiC 

1^r^ef/ir»ertsMjf. 
Bylei,  Serjt  and  H.  BiB,  for  tiie  plamtiff. 
Knomlet,  Q.C.  and  Vamtinmm.  for  tbe  c'  ' 

irtel 

BOLLS  COURT. 
Balloted  by  W.  Sr.  laan  BaaoaaiaE.  1^. 


Mandap.  Dee.  2.  I8S0. 

SWEWUW  B.  Cow  AN. 

iniamttian — Plenphinp  op  rahUt  ■aiii  vatCc. 
The  atomgkmf  apipa  tenant  of  land iticttd  mtk 
rabbilt,  it  not  matte,  mhtrt  the  land  hm  neither 
been  tpeeiJSeaIfy  demited  m  a  raUtf  wentK  *r 
it  not  a  marren  bp  charter  or  preterimtiat. 
In  this  case  it  was  aeaght  by  the  piaintif  to  eea* 
tinve,  uBtil  the  bearing  m  tbe  etase,  aa  attaOiaa 
which  had  been  obtaiiwd  to  ieshai>  tiie  Meotet 
froaa  breaking  op  a  certain  portion  aftfat  pcemiai  la 
tbe  Ull  menliODad,  whicb  had  been  kBownsadased 
•a  a  labbst-WBina.    The  peculiar  focU  o(  the  gbn 
appear  sulBriaatty  ftoss  tbe  judgmaHtof  tbeCoait. 

The  Master  of  tbe  Rolls.— Tlie  iajuactiaB  Ii 
this  case  waa  obtained  to  leatiain  the  defeodant  nl 
bis  workmen,  &c.  and  each  of  thena,  from  cattfa^af 
a  portion  of  tbe  demised  preiuisca,  known  as  W 
reobit-warrea ;  and  the  case  which  bas  been  aafe 
by  tbe  bill  appears  to  be  this : — Thoous  Cbmi 
bmng  entitled  to  a  lease  of  tbe  lands  nadatkew 
of  Unrry,  on  tiie  29th  July,  183S,  made  a  aaMea* 
to  tbe  defondant  for  18  years,  at  tbe  rent  of  6W.  1  |«ar. 
Iliere  were  309  acres  contained  in  the  demised  biid^ 
bring  along  the  shore  of  Lough  Foyle.  <^  which  thi 
bill  alleges  that  190  bad  never  beoi  bri^en  a^  M 
remained  a  rabbU  warren,  consistini  of  smsDnolH 
and  long  pass.  The  valne  of  rabbat  wanea  !■ 
materially  decreased,  and,  since  tbe  potato  Ml84 
as  sandy,  unbroken  ground,  is  oonsidend  the  bcsit) 
avoid  the  diaease, — although  tiie  groniid  of  the  ds> 
fendant  is  light,  it  is  alleged  that  persoiu  were  fonl 
who  were  disposed  to  pay  4i.  an  acre  (or  it.  Tks 
bill  then  cfaaiiges  that,  exdusive  of  the  cnltivatsd 
ground,  the  tenant  was  about  to  plough  v  A* 
rabbit  warren,  thus  ""'""r  ft  no  longer  av^tut  tct 
the  usual  purposes  towhidi  tiiis  part  of  tbe  land  lal 
been  appbed;  and  that  tbe  removing  tike  nUk 
holea  would  cause  tbe  sand  to  be  loosened,  and  drift 
over  on  tbe  anble  pound.  That  is  tiie  short  ontfiae 
of  the  bill.  The  defendant,  in  his  answer,  deniti 
that  two-thirds  of  the  lands  have  been  joei  ftar  tha 
purposes  of  a  rabbit  warren;  and  be  abo  stats 
that  he  has  used  the  fbrm  under  the  eye  of  tbs 
plaintiff,  bringing  as  much  of  it  into  cnltivstion  sa 
possible,  and  be  denies  that  any  portion  of  ft  b* 
been  let  to  him  as  a  rabbit  warren ;  and  tbe  leaB 
supports  this  new  of  tbe  case.  Tbe  plaintJiTa  vie* 
of  tne  case  assumes  tbe  law  to  be,  that  tbe  plon^iiiif 
up  of  a  rabbit  warren  constitutes  waste  at  commi* 
law;  and  if  this  assumption  is  not  warranted,  flM 
the  plaintifi*s  whole  case  is  at  end.  In  22  Tmrs 
Abndgmeot,  433,  tit.  "Waste,"  which,  as  br  « 
RoUe  goes,  is  a  translation  of  that  author,  tf» 
stating  what  is  waste,  the  plougMog  up  of  a  labUI 
warren  is  considered  not  be  waste,  unless  It  is  • 
warren  by  charter  or  prescription.  The  same  pio- 
posidon  is  laid  down  in  other  idiridgments,  and  80- 
graves,  in  bis  note  to  Coke  on  Littleton,  S3a,  noteqi 
states,  that  ualess  there  is  a  warren  by  dMUter  « 
prescription,  tlie  ploughing  up  of  land  stocked  «iu 
conies  would  not  amount  to  waste.    I  do  not  neas 
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to  SBT  tiut  ifs  person  leww*  rabbit  warren,  u  sndi. 
the  iesse*  comd  divcvt  it  to  U17  otli«r  purpoMj 
bat  thmt  is  not  the  qoestion  before  the  Court.  The 
«•••  does  not  apiieu  a  pUin  one  at  law  in  fnoia  of 
the  plaintiff;  and  the  rule  laid  down  by  Lord  Cot- 
tenbwn,  in  Steveiu  t.  Ktatmg,  2  PhiU.  333,  ought 
to  b«  followed,  nameljr,  thatanioji^iction  onght  not 
to  bo  oontiaoisd  untU  the  hearinc,  if  it  is  at  all 
likMy  that  the  plaintiff's  title  is  without  foundation; 
for  tLe  adopting  any  other  course  might  be  inflicting 
an  irrepamole  uynry  on  a  defendant  The  injunc- 
tion, therefore,  must  be  refused. 


COURT  OF  EXCHEQUER. 

srrmrGs  at  nisi  pairs  aftbb  hilabttesm. 

Saturitty.  Feb.  8. 
(Before  Pioot,  C.B.) 
Obk  and  Baooot,  Assignees  of  Praor, 
'  c.  MvaoocK. 
,    Stoppage  in  transitu — Banirtaicy — TVover. 
If.   and  oliert,  ditiUlen,  rending  in  Seotlaad, 
having  told  twelve  punckeoni  of  vhitky  to  P. 
eaho  retfdtd  at  Newty,  ut  Ireland,  they  bonded 
the  wiueky  w  tht  Qfueeti  iloret  at  Ifewry,  in 
their  oum  nanue,  giving  to  P.  a  delivery  order  to 
the  exeiee  etorekeeper,  and  an  imioiee;  P.  from 
time  to  time,  loot  eight  of  Ike  pwuheom  out  of 
th»  bonded  toareiouee,  but  Mt  uuehency  haeau 
ieeome  known  to  the  die  filler*,  they  etopped  the 
delipery  of  ike  other  four  punekeone  and  eold 
them  to  the  defendant/  P.  having  become  a 
hankmjft: 
Beta,  oa  the  authority  0/  Haig  v.  Wallaoe  (2  Hud- 
eom  Sc  JOrooitfe  Sep.  671),  that  the  right  to  ttop 
in  tranaita  tea*  gone,  and  that  troeer  by  the 
aeaigneea  <4  P.  lay  to  reeoetrfrotn  Ike  d^endant 
the  value  vthefiur  punekeone  eold  to  htm. 
This  waa  an  action  of  trorer,  brought  by  the  as- 
iirnrnn  of  one  Puidy,  a  baaimipt,  to  recover  the 
TUne  of  four  puncheons  of  whisky,  which  had  been 
•oU  to  Furdy  by  certain  Scotch  distillers.    It  ap- 
peared from  ttie  evidence  that  the  firms  of  Meniies 
aad   Co.   of  Edinburgh,  and  Stewart  and  Co.  of 
Paialey,  sold  twelve  puncheons  of  whisky  to  Purdy, 
who  resided  at  Newry.    This  whisky  was  sent  from 
Scotland,  and  bonded  in  Newr^  anaer  the  Bonded 
Warebousing  Acts  in  the  distillers'  names,  and  a 
iaUyeacy  or&r  and  invcdce  were  given  to  Purdy, 
idM),  £rom   time  to  time,  drew  out  eight  of  the 
Boncheons  from  the  bonded  stores ;  but  upon  his 
maolTeqcy  having  become  known  to  the  distillers, 
they  stopped  the  delivery  of  the  other  four  pnn- 
eheoof,  and  sold  them  to  the  defendant,  and  now 
the  aSMgnees  of  Purdy,  who  had  become  a  bsnk- 
mpt,  brought  the  present  action  to  recover  the  value 
of  the  fonr  puncoeoQs  which  had  been  so  sold  to 
the  defendant    Upon  this  state  of  facts, 

WDonough,  Q.C.  and  Xfpy  called  on  (be  Lord 
Chief  Baron  to  direct  a  vmiiot  for  the  defendant, 
eoateadiay  thBt,iBaemuchas  the  whisky  was  bonded 
in  the  distiller's  name,  be  therefore  was  still 
liable  to  the  Crown  fur  the  duty,  A  cliear  distinction 
aztstad  batsreen  a  bonded  store,  and  the  store  of  a 
wharfincer  used  by  a  vendee,  and  the  right  to 
stop  tiie  whisky  ta  trantitm  upon  the  insolvency  of 
the  pmcbasar  existed  at  any  tune  up  to  the  moment 
that  he  paid  the  du^,  and  the  wlusky  came  to  his 
hand*.    (iTEwan  v.  Smith,  13  Jur.  2C5.) 

mtegibbon.  Q.C.  apd  $.  D.  FitxferM,  Q.C 
for  the  plaintiffs,  argued  that  the  dehvery  order  to 
the  Excise  Storekeeper  so  ehanged  the  possession 
and  ownership,  that  the  right  to  stop  w  trantUu  was 
tone ;  and  that  upon  the  bankruptcy  of  Purd_y  the 
ligfat  to  the  whiwy  became  vesteid  in  the  plaintiffs 
M  his  assignees.  (,Oroker  y.  Iiawder,9  J.  It. R,2\i 
Saig  ▼.  WaUace,  5  Had.  &  Br.  671.) 

Pmot,  C.B.  said,  that  thoofh  at  flrst  be  had  in> 
cUned  to  the  opinion  that  the  n^t  to  itop  in  tran- 
eitu  exkted,  yei  on  the  aothcrity  of  Baig  v.  Wat' 
laee.  2  Hud.  &.  Br.  671,  be  was  bound  to  tell  the 
jvry  to  find  for  the  plaintiffs,  leading  it  to  the  defend- 
ant to  raise  the  question  before  a  &>urt  of  Error. 

The  defendant's  counsel  then  tendered  a  bill  of 
woeptions  to  his  lordship's  charge. 

Verdict  for  the  plaintiffk, 


COURT  OP  CHANCERY. 
I  BeportMl  by  J.  B.  O'FuxiejJC,  Esq.  Barristar.aS-Iaw. 

Nov.  5  and  6, 1850. 

I  Hare  and  Others  v.  Cork  and  Bamdon 

Railway  Company. 

I        Itattway  company  taking  potteuion  of  land  irre- 
gularlff—No  ii^unetion  where  the  eiretmutancet 

I  eilowjuitiee  to  be  done  without  public  detriment. 

I         Where  a  railway  company,  huteadof  obierving  the 
mode  pretcribed  by  the  Landt  Claueet  Contoli' 

'  dation  Act  (8  Vict.  e.  18),  to  obtain  poteetiion 

ef  land,  the  amount  ^  compentation  for  which 
M  diipuled,  enter  into  pottettion,  and  toy  theu 
had  the  content  q^  the  ownerf  tolicilor,  on  bill 

i  filed  for  an  injunetion,  to  rettrain  the  progreu  of 

I  the  worki,  the  defindanit  file  an  antwer,  which 

VO&.  XvtX.  We.  «1». 


it  verified  by  an  affidaeit  qf  tke  tolieitor  for  the 
company,  ttating  variout  negoeiationt  and  cou- 
veriotiott*  witk  the  ownert'  tolieitor,  who  filed 
an  ^ffidatit  in  reply,  contradicting  theie  itate- 
mentt.  On  the  ityuaction  being  moved  for, 
Beld,  the  affidavit  verifying  tke  antwer  being  tm- 
necettary,  autkoritedtke  affidavit  in  reply  to  be 
uted,  but  the  eotit  of  neither  thould  be  allowed 
on  taxation.  And,  although  in  tirictnett  the 
itgunclion  thould  go,  yet  at  great  public  injury 
would  retult  from  ttopping  the  workt,  without 
corretponding  benefit  to  the  plaintiffi,  the  better 
count  wot,  to  tag, — no  rule,  the  company  at 
once  to  obtain  the  finding  <^f  a  jury,  and  to  pay 
all  the  eoite  fairly  incurred. 
This  was  a  motion  to  restaain  the  defendants 
firom  proceeding  with  the  Cork  and  Bandon  Railway 
under  the  following  droamstanoe*. 

Certain  land,  smtable  for  building-ground,  in  the 
neighbourhood  of  Cork  dty,  was  the  subject  of  ne- 
gocution  between  the'plaintiffs  and  the  Cork  and 
Bandon  Railway  Companv.  The  company  did  not 
proceed  under  the  Act  to  have  the  amount  of  com- 
pensation, which  was  disputed,  duljr  assessed  by  a 
jnrv,  but  relied  upon  some  negociation  between  the 
SQUdtor  of  the  plaintiffs  and  of  the  company,  which 
the  company  treated  as  giving  a  consent  to  enter  the 
land,  and  accordingly  they  made  cuttings,  which  the 
bill  was  now  filed  to  prevent  being  proceeded  with. 
On  the  8th  of  March,  1850,  the  plaintiffs'  solicitor 
ftindshed  an  abstract  of  the  title,  but  no  steps  were 
taken  by  Uie  company  until  the  Sth  of  July,  when  a 
notice  was  served,  offering  64^  as  the  valne  of  the 
land.    The  plaintifl^  claimed  1,600/.  and  the  com- 

5 any  having  entered  on  the  land  on  the  22nd  of 
uly,  the  bul  for  injunction  was  filed  on  the  7th  of 
September.  The  defendants,  by  their  answer,  relied 
on  consent  and  acquiescence,  and  the  defendants' 
solicitor  mode  an  affidavit  verifying  the  answer, 
stating  that  the  solicitor  for  the  plaintiffs  consented 
to  allow  the  company  into  possession,  in  consider- 
ation of  the  solicitor  tor  the  company  expediting  pro- 
ceedings, to  ascertain  the  amount  to  be  paid  to  the 
plaintiffs.  This  affidavit  was  replied  to  bv  the 
solicitor  for  the  plaintiiEi,  who  contradirtea  the 
details  of  conversations  in  the  aiEdavit  of  the  com- 
pany's solicitor. 

T\ie  motion  being  opened  by  /.  D.  Fitzgerald, 
QC.  with  whom  was  Morrison,  for  the  pliuntiffs, 
and  on  proceeding  to  state  the  answering  affidavit, 

Coppjatger,  Q.C.  with  Green,  Q.C.  for  the  railway 
company,  contended,  no  answering  affidavit  could 
be  used.  {Sock  t.  Mathewt,  2  Oe  Gex  &  S.  227] 
Norway  y.  Rowe.l^y a.  144.)  They  did  not  seek 
to  rely  on  the  affidavit  filed  with  the  answer,  which 
was  med  because  the  defendants'  answer,  being  that 
of  a  corporation,  and  not  on  oath,  appeared  to  re- 
quire verification. 

Fitzgerald,  Q.C.— Tlie  defendants  do  not  rely  on 
thair  affidavit,  because  it  is  displaced  by  our  answer- 
iiw  affidavit.  That  snch  an  affidavit  might  be  used 
when  no  title  is  disputed  appears  fVom  Gibton  v. 
Nichol,  6  Beav.  422 ;  Madox  v.  Veeveri,  5  Bear. 
S03.  It  is  where  title  is  in  dispute  the  rule  applies 
that  affidavits  filed  after  answer  cannot  be  used. 
(Jfoiuon  V.  Jenningt,  2  Hare,  030.) 

The  Lord  Cbakcbllor.— When  an  alBdavKb 
filed  to  verify  an  answer,  is  it  not  an  admission  of 
the  party's  willingnsu  to  allow  the  case  to  be  dis- 
posed of  on  affidavits?  I  do  not  know  any  case  like 
this.    I  think  the  affidavit  may  be  used. 

Fitt^eraU,  Q.C.— We  are  clearly  entitled  ta  this 
injunction.  This  case  is  within  the  Lands  Clauses 
Consolidation  Act,  section  21.  There  should  have 
been  the  verdict  of  the  jury  as  painted  out  by  sees. 
38  and  39.  Another  course  may  have  been  open  to 
the  company,  vis.  power  to  enter  on  the  land  before 
the  amount  of  compensation  is  decided  by  lodpng 
money  in  the  bank,  and  giving  the  bond  prescnbed 
by  the  85th  sec ;  but  then  the  full  amount  claimed 
should  be  U>dged.  (Willey  v.  The  South  Eattem 
Railway  Company,  6  Railway  Cases,  100;  The 
River  Dun  Navigation  Company  v.  The  North 
Midland  Railway  Company,  1  Railway  Cases,  153; 
Fi-ewin  v.  Lewit,  4  Myl.  &  Cr.  254 ;  Lee  v.  Milner, 
2  Y.  ft  Col.  618;  Gray  v.  The  Liverpool  and  Bury 
Rtalway  Company.  10  Jurist,  364.) 

Green,  Q.C.  and  Ooppinger,  Q.C.  coatii.— The 
company  have  availed  themselves  of  one  of  the  modes 
pointed  oat  b^  the  Act.  There  is  a  provision  in  the 
Act  that  arbitntion  may  be  resorted  to.  Here  it 
wooU  be  imposuble  to  comply  with  the  SStii  section, 
aa  the  plaintiffil  never  informed  us  how  much  they 
daimed,  and  we  had  the  lands  valued  by  a  magistrate 
conveisaat  with  valniiig  land,  who  valued  them  to 
64/.  These  baa  beeo  aeonieacence  on  the  part  of 
the  plaintift ;  and  the  defendants  went  into  posses- 
iion  with  the  consent  of  the  plaintiffs,  throu^  their 
•oliaitor. 

Morriton,  for  the  plaintiffs,  replied. — It  has  bean 
truly  observed  in  one  of  the  esses  on  this  subject — 
"  There  are  two  arguments  invariably  adduced  by 
these  conpaaias:  if  tiie  plamliff  comes  to  the  Court 
complaining  of  an  injury  at  the  commencement,  it  is 
said  that  the  damage  is  trifling,  and  the  actioa  frivo- 


lous and  vexations]  if  he.  waits  imtil  it  »t"^i.  g^ 
graver  shape,  it  ia  said  he  has  aoi^uiesced,  uid  is 
therefore  precluded  from  complaiwng."  In  the 
present  case  there  is  no  contuoed  aoquiescenca, 
{Inaocenl  v.  The  North  Midland  Railway  Com- 
pany, I  Railway  Case*,  2^  ;  The  Proprietort  of 
the  Northern  Bridge  v.  ne  London  and  South' 
ampton  Railway  Company,  1  Railway  Case*,  653] 
Barnard  v.  Wallit.  2  Railway  Cases,  186.)  Expres* 
authority  to  consent  should  appear.  ( ^ood  v.  Led- 
bitter,  ISMee.  &  Wels.  8380 

The  Lord  Cu  ancrixor. — In  this  case  the  ownw* 
of  the  land  taken  by  the  railway  company  are  enti' 
tied  to  compensation,  and  the  company  having  tuletl 
to  comply  with  the  provisioDa  of  the  Act,  and  en- 
tered into  posscsaioiu  stand  at  present  in  the  con. 
dition  of  persons  dealing  with  the  moiierty  of  others 
without  aaj  title,  and  the  plaiatins  nave  a  right  to 
the  interposition  of  this  Coiut,  to  say  they  anould 
not  proceed  fiurtherwithont  making  compenaation.  In 
strictness,  therefore,  the  injunction  should  go.  I  do 
not  consider  then  h««  esi«ted  such  delaf  on  tba 
part  of  the  plalnKIn  as  amounts  to  acquiescence;  but 
the  defendant*  also  rdy  on  the  consent  whidi  has 
been  given.  No  doubt,  if  this  was  established,  thera 
might  be  considered  enough  to  prevent  the  iqinne* 
tion  issuing  1  but  it  lay  upon  the  parties  reljring 
on  cooeent  in  this  causey  when  some  of  the  partief 
an  abroad,  to  shew  a  daar  and  definite  consent.  I 
do  not  think  the  compaay  have  taken  the  proper 
steps  presented  by  the  Act  to  get  possession  if  this 
land.  The  valuation  vras  not  in  oomplianee  wijji 
the  Act ;  I  must  therefore  treat  it  ae  made  for  tbeit 
own  iniiormation  aierely.  k  appears  pretty  plain 
that  the  eoBi|iaii]r  were  not  disposed  to  go  before  a 
jary  if  they  coold  possibly  avoid  doing  so.  The 
solicitor  of  the  company  seemed  to  think  he  sboiUc 
be  required  by  the  plaintiSa  to  go  before  a  jury ;  but 
this  is  net  so.  There  is  conaideisble  discrepancy  ia 
the  details  of  eonvenation  given  by  the  respactiv* 
solidton^  and  when  this  is  so,  the  Court  will  not  act 
on  them.  If  I  granted  this  iqjanction,  I  should  bf 
doing  great  niMhief  to  the  compsusr  withoat  any 
omresponding  beneftt  to  the  plaintiirs,  by  stopping 
grrat  public  works.  All  the  plaintiSk  seek  ia  com. 
pensation  for  the  iiyurT  to  thiaiT  pooaad.  Thard^ 
not  suffer  any  loss  by  the  works  gmog  foiwand.  The 
laad  is  laloahla  far  building-pound,  aad  the  evi- 
denoe  can  ba  given  of  this,  although  the  raiiw^r  ia 
made.  I  therefore  do  net  think  I  ought  to  grant  tb* 
iaioBCtion  ander  the  drcnmstaocss  of  this  cais^ 
when  a  great  publis  ii«ury  would  result  on  the  pa* 
hand,  without  any  coneaponding  benefit  ,on  the 
other.  I  shall  therefore  adopt  a  middle  course,  mi 
say,— oo  rule  in  this  motion :  the  railway  oompany 
umiertaking  at  once  to  issue  thdr  warrant  for  a  jotv 
to  assess  daoMgas;  plaintiOi  accepting  notioes,  aoa 
the  ooiapaav,  havmg  bees  in  the  wrong,  to  pay  the 
costs  wbicb  uvebeen  inoorred,  but  not  the  costs  of 
tba  conversations  batwesa  the  respective  solicitonv 
or  thair  affidavits,  whidi  have  been  irregular  on  both 
sides,  and  neither  party  oaght  to  be  visited  with 
thenk  ,. 

Friday,  Ftb.  7. 
WoaaAU.  and  Win  e.  Warrs. 
Practice— New  tolieitor — Right  <ff former  toUeitmt 
to  have  the  ifaper*  in  the  eaute  produced  at  the 
taration  qfhii  eutt. 
The  tolieitor  in  a  caaie  gam  the  papert  to  a  third 
party  to  draw  the  billofcotti;  the  tolicilor  died, 
and  the  tolieitor  to  whom  the  conduct  qfth*  eama 
wat  then  given  obtainedihe  papert  from  the  third 
party,  without  paying  the  eotIt  due  to  thtfirit 
tolieitor,  or  mMng  any  agreement  with  hit  per- 
tonal  repretenlative  : 
Held,  that  by  oautt  petition  or  bill  wat  the  proper 
mode  of  proceeding  againtt  tke  new  tolieitor  t» 
cancel  Mm  to  produce  the  deedt  and  papert  for 
the  purpott  qf  allowing  tht  eottt  qfthefiret  lolir 
eitor  to  be  taxed,  and  that  he  wat  bound  to  pro- 
duce them. 
Seroble,  the  tame  retail  might  haee  been  Effected 
bv  a  motion  in  the  caute. 

This  was  a  cause  petition,  and  prsjred  that  the 
respondent  .should  deliver  to  the  petitioners  aU  the 
documents  and  papers  he  had  received  from  a  peraosi 
named  John  iCaUy,  in  order  to  enable  the  petltionon 
to  have  such  costs  prepared  for  taxation,  the  petf> 
tioners  undertaking  to  return  tiiem  within  a  week 
after  taxation,  and  the  petitioners  undertaking  t» 

Sijr  the  sum  of  7<.  10s.  paid  b^  the  respondent  to 
ellv.  It  appeared  that  the  wife  of  the  petitioner 
had  Daen  the  widow  and  administratrix  of  a  soltdtor 
named  Bevan,  who  died  in  the  veer  1848,  and  te 
whom  in  his  lifetims  a  sum  of  1,511/.  12s.  lid.  had 
become  due  for  costs  and  advances  in  his  capadty 
as  solidtor  for  the  plaintiff  in  a  cause  of  TwHil  T. 
RuettU,  and  that  the  estate  about  wlueh  tliet  eoit 
was  conversant  was  the  sole  fund  for  the  payr 
nent  of  the  petitioner's  demand.  It  also  appeaie4 
that  Bevan,  pssvioualy  to  his  death,  bad  giw 
the  prindpal  portion  of  his  papers  in  that  caose 
to  a  person  named  Kelly  to  draw  a  bill  of  the  costs 
faicuned  in  carrying  on  the  cause ;  that  at  the  death 
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of  Beraa  a  lolkitor  named  Carte  vas  appointed 
■oHotor;  tliat  the  reapondent White,  acting  as  his 
agent,  had  cot  tlie  papen  from  KeUf  and  jnid  tiim  a 
snm  of  7<.  10s.  which  ue  latter  daimed  as  being  dne  to 
him  for  drawing  the  bi&  of  costs ;  that  Carte  was 
only  oontinned  one  month  as  the  solicitor  of  Tnt- 
liiU,  when  he  was  changed,  and  the  respondent  ap- 
pointed. The  petition  stated  the  daUver;  of  the 
papers  by  Kelly  to  White  to  hare  been  made  with- 
out the  knowledge  or  aathority  ^  Mrs.  Beaten  (now 
Mrs.  Wonan).  That  on  the  9tfa  of  Deeember,  1850, 
the  petitioDen  tendered  to  White  the  II.  lOi.  and 
imud  a  notice,  requiring  him  to  prodnce  the  papers 
for  the  ose  of  tlie  petitioners  in  the  preparation  md 
OB  the  taxation  of  the  costs,  and  undertakinKto  pay 
sodi  other  costs  as  shoald  be  legally  doe.  To  uus 
notioeno  reply  waa  given.  The  affidavit  in  reply 
•tated  fliat  the  papers  were  got  firom  the  pUntin  in 
the  exdieqaer  snit,  and  not  irom  Mrs.  Bevan. 

Oru/iVm,  Q.  C.  with  W.  SmUk,  fisr  the  peti- 
tioneis. — The  respondent  holds  these  papers  in  trust 
fw  the  petitioner,  whose  agent  Kelly  was ;  he  had 
no  anthoiity  to  give  them  np. 

Joikua  Clarie  and  W.Brertto»,  oontriL— A  peti- 
tion cannot  be  sustained  except  in  eases  in  which  a 
bill  wpold  lie,  and  if  a  plaintiirin  a  cause  hand  over 
tha  papers  to  a  second  solicitor  there  is  no  founda- 
tion for  contending  that  the  first  solidtor  could  main- 
tain a  bill  for  the  purpose  of  getting  Ae  papers  for 
the  taxation  of  his  costs.  [The  Lord  Chanccllok. 
•—Is  there  any  case  to  shew  that  the  solicitor  can 
withhold  deeds  sod  not  produce  diera  on  the  taxa- 
tion ?  I  admit  he  need  not  part  with  tiie  poeseesbn 
of  them.]  They  cited  Molttwortk  v.  BoHnt,  2  Jon. 
&  C.  3ro,  per  Sogden;  JTsttop  t. Mttet^,  3  Myl.  & 
Cr.  159;  AtUltdft  v.  RutMfft,  2  Ir.  Ex.  Bep.  290; 
Baawes  on  Coats,  213. 

The  Lord  Chakcbliob.— If  Bevan  had  even  given 
np  the  papers  to  Tnthill  I  apprehend  the  latter  could 
not  keqitbem  as  sgatnst  his  solicitor  requiring  them 
for  the  porpose  of  taxation;  and  if  IHitluU  had  given 
them  to  the  respondent,  the  latter  could  not  be 
placed  in  a  better  podlion  than  Tnthill  himadf  bad 
been,  (nrhnf  v.  Howard,  2  Sdi.  and  Lef.  115.)  His 
lien  as  a  solicitor,  and  his  right  to  oppose  the  intro- 
dndion  of  them  for  taxation,  are  diwrent  tiiincs. 

W.  SmUh  replied. 

The  LoBD  CaAMCBLioB.— I  do  not  loiow  if  a  bin 
was  ever  filed  in  sucha  case  aa  this ;  but  I  see  no  objec- 
tion resting  on  anjr  sufficient  ground.  It  is  sobstan- 
liallT  for  the  secunty  of  a  specific  chattel.  There  is 
not  in  this  oaae  any  remedy  arising  ttom  tht  relation 
of  solidtor  and  client,  nor  could  any  relief  be  had  at 
law;  whe&er  rdief  might  not  be  had  upon  motion  in 
the  cause  is  another  question.  It  appears  that  Bevan 
waa  the  solidtor  of  a  person  named  Tutfaill  in  a 
cause  in  the  Bquit^  Ex.(a)  when  the  costs  wera 
bicnned ;  it  is  the  right  of  the  soHdtor  to  secure  to 
Unself  die  payment  of  his  demand,  and  here  is  a 
fond  against  which  he  had  a  Hen,  and  which  was 
available  to  him;  bodies,  and  the  right  of  the  per- 
sonal representative  is  identical  with  the  rights  of  his 
intestate.  Tutiiill,  the  plaintiff,  then  emplovs  the 
respondent,  a  person  named  Kelly  being  then  in 
possession  of  the  papns  connected  with  the  cause, 
and  which  were  the  papers  of  the  first  soUdtor  aaif 
W»flPBdal  property  :  these  papers  were transfened 
to  White;  It  is  not  clear  through  what  means  he  got 
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ten  days  ddirer  to  the  petitionen  all  docnmenta  and 
papers,  &e.  whidi  he  reorived  from  Jotu  Kdly,  to 
enable  the  petitioneis  to  have  tiieir  costs  prepaured 
for  taxation,  and  to  vondi  tiie  same  on  taxation. 
The  petitioning  solidtor  undertaking  to  return  tiie 
same  within  ten  days  after  Oie  same  dtall  be  taxed. 
The  71.  lOs.  to  be  set  off  against  the  costs  of  this 
petition,  and  let  there  be  no  further  costs. 


possession  of  them,  but  it  is  pUin,  as  has  been 
alleged,  they  were  in  the  hands  of  Kelly,  and  that 
they  were  got  from  him  on  payment  of  7t.  lOs. ;  but 
there  is  no  antliority  for  asserting  tiiere  was  any- 
tiiing  like  malafidt$.  KeUy,  at  the  time  he  handed 
the  papers  to  Carte  and  White,  waa  the  went  of 
Bevan,  and  he  held  them  subject  to  the  same 
lien  Bevan  had  upon  them  at  the  time  of 
his  death.  The  Question  then  is,  what  is 
&e  position  of  a  solidtor  parting  irith  the  papers 
in  a  cause  in  the  absence  of  any  special  agreement  ? 
I  asked  for  such,  but  no  evidence  of  any  ureement 
was  shewn  between  Mis.  Bevan  aasl  Gate  and 
White.  It  is  the  ease  of  a  soUdtor  in  a  cause,  hav- 
ing costo  due  to  him  in  i^  and  being  changed  he 
abandons  his  lien  upon  the  papers;  but  it  is  a  dif- 
ferent  thing  whether  he  thereby  loses  his  right  to 
have  those  papers  produced  for  the  purpose  of  taxa- 
tion. If  Tuthill  would  be  bound  at  the  histanc^'of 
Mn.  Bevan  to  produce  tiiese  papers,  and  if  that 
light  also  existed  in  Mrs.  Bevan,  it  cannot  be  taken 
gray  by  any  transfer,  and  that  rirtt  still  remains 
radmg  on  the  papers  in  the  hands  of  Carte  er  of 
White,  sod  the  petitioners  have  no  means  of  making 
these  costs  available  but  bv  the  production  of  the 
deeds  and  papen.  The  rule  appears  to  me  to  be, 
tliat  hi  the  absence  of  any  agreement,  there  is  an 
implied  understanding  on  the  part  of  the  person  ob- 
taining possession  of  the  papers  to  produce  them  for 
taxation.  It  is  not  pretended  that  Mr.  White  was 
employed  to  carry  on  the  suit,  or  to  realize  these 
costs,  nor  is  it  said  tiiat  he  has  any  lien;  but  he  »ys 
he  has  no  aecurity  for  the  costs  due  to  him.  Mr. 
White's  lights  sre  not  disturbed  by  anything  that 
has  taken  place  here.    Let  Kdmnnd  Wliite  within 
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0t«ltS    CtMtt. 

BOUbB  COVBT. 

Bspocied  by  J.  Macatoat,  Sm.  of  U>s  laasr  Tsopla, 

Mimdag,  Ftt.  25. 
POTTSR  e.  BAKxm. 
AnituUpfor  life,  or  perpelMol—ConHmeUom. 
A  ttttalor  gm*  A.B.  on  amtmlff  iff  50f.  a  year, 
"for  htr  end  her  three  ekUdrtn,"  and  ^/ler  ktr 
deeeaie,  direefed  "  the  money  to  be  paid  to  each 
t^  them  at  they  attained  the  ape  <tf  21  yeart,  M 
ff'  eUher  of  them  thould  die,  to  be  paid  to  the 
eurvitor.       Tlie  annuity  htninp  been  held  to  be  a 
charge  on  tht  ttttatot'i  real  ettatt,  a  pieition 
oflerMiardt  arose  at  to  iti  daratitm  at  regarded 
the  three  children  : 
Held,  that  the  gift  vat  a  jnft  ef  to  much  money,  at 
would,  if  ittvetted,  produce  an  annuity  of  50/.  a 
year,  md  nol  a  mere  annuity  tf  50f.  a  year 
during  the  livet  tf  the  children,  and  a  turn  luffl- 
dent  to  produce  lueh  an  annuity  wat  directed  to 
be  raited  out  of  the  real  ettate. 
The  question  in  this  case  arose  upon  the  consirae- 
tion  of  the  will  of  the  late  William  Hawkins,  dated 
the  nth  of  April,  1822,  whereby  he  directed  his 
executors,  as  soon  aa  possible  after  his  deoesae,  to 
let  his  freehold  house,  called  tlie  Red  Lion,  in  Psrlia- 
ment-street,  Westminster,  atthdr  option  for  21  or 
31  years,  "which  tiiey  might  be  able  in  proportion 
to  gist  the  most  money  for."     He  tiien  left  to  Us 
executors  "all  the  money  arisinc  firom  good-will, 
fixtures,  plate,  china,  glass,  and  all  other  effects 
producing  from  his  said  freehold,  and  after  all  his  just 
dabte   were  paid,   tiien   his   executors  to  pot  the 
money    into    the    ftmds   at   the   beat   advantage 
for     those  whom   he    should    hereafter   name?' 
After   making   several    dispodtions,    the   testator 
then  gave  "to  Elizabeth  Luckhnrst,  of  No.   20. 
Brook-stieet,  Lambeth,  Ml.  per  year,  for  abe  and 
her  three  children,  and  after  her  dsoeaae  the  money 
shall  be  paid  to  each  of  them  sS  they  attahi  tiie  am 
of  one.and-twenty ;  but  if  dther  of  tiiem  die,  to  5e 
paid  to  tiie  survivor.    In  tlie  next  plaee  I  give  all 
my  remaining  property  to  Mary  Ann  Ballard,  what- 
ever it  might 'produce  dtiier  from  the  rent  of  tlie 
bouse  or  mon^  in  the  fnnds ;  and  siie  shall  remain 
in  the  house  tiU  it  is  let,  and  aftec  one  year  I  wMi 
the  house  to  be  sold  to  the  best  bidder,  and  the 
money  to  be  put  in  the  funds,  and[Mary  Ann  Bal- 
lard to  reodve  the  produce  of  it,  and  tin  money 
after  her  decease  to  be  divided  among  her  four 
children,  or  any  more  siie  may  have  in  myUfietime, 
share  and  share  alike  as  they  come  to  the  age  of 
twenty-one."  The  testator  died  on  the  10th  January, 
1823,  leaving  Elizabeth  Lndchnrst  and  her  tiiree 
children  then  surviving.  Elizaiieth  Luckhnrst  after- 
wards msnied  the  plaintiff  John  Potter,  and  on  the 
6th  of  August,  1848.    By  indentures  of  assignment, 
of  May,  1844,  and  November,  1849,  Henry  Scarth 
became  entitled  to  the  interest  of  the  tiiree  children 
under  the  will  of  the  testator.    A  suit  had  been  in- 
stituted for  the  administration    of  tJie  teabitor's 
estate,  and  it  waa  dedared  on  appeal  reverting  tiie 
decision  bdow  that  tlie  annuities,  tec,  were,  by  the 
terms  of  the  will,  charged  on  the  testator^s  frediold 
estate.    A  petition  waa  now  presented  by  H«iry 
Scarth,  the  purchaser  of  the  shaiea  of  the  three 
children,  praying  that  a  snm  sufficient  to  produce  an 
annuity  of  SOI.  a-year  might  be  raised  and  pdd  to 
him  out  of  the  real  estate,  or  secured  to  him  as 
directed  by  the  will,  and  insisting  that  the  an- 
nuity was  a  penetnal  annuity,  and  not  merely  an 
annuity  for  the  lives  pf  the  three  ehfldren. 

Turner,  Selwyn,  uid  Wahffieli,  for  the  petitioner, 
contended  that  the  annuity  was  perpetual,  and  that 
when  the  testator  had  wished  to  give  a  mere  annuity 
for  life,  as  in  the  case  of  his  daughter  l^Iary  Ann 
WisehMrt.  he  had  done  so  in  proper  terms.  Then 
the  word  "  money"  ms  used  aU  through  the  will  to 
designate  eorput  and  not  income;  and  there  was  no 
reason  why  it  should  not  do  so  here.  They  dted 
Robinton  v.  Hunt,  4  Beav.  450 ;  Stokei  r.  Heron, 
I2a.sndFfai.  161,3 Ir.Eq. Rep.  163;  Vateir.Mad. 
dan,  16  Sim.  613 ;  Blewitt  T.  Soberfi,  10  Sim.  491 ; 
1  Cr.  and  Ph.  274 ;  RawKngt  v.  Jetmingt,  13  Ves. 
45 ;  Ridgway  v.  Ifankittrick,  1  Dr.  &  Waft  84 ; 
Philippt  V.  Chamberlaine,  4  Ves.  51. 
S.  AtUnton  for  the  plaintiff,  John  Potter. 
X/oyd  fbr  the  trustees  of  the  will. 
Soupell  and  Falletf  fbr  die  residuary legateea,  hi. 
sisted  thatjn  the  dause  giving  the  annuitv  of  501.  to 
Elizabeth  Luckhnrst  and  her  three  children,  and 


after  her  decease  direeting  "themoner"  tobeasid 
to  each  of  tiiem  aa  they  attained  twenty-one.  The 
word  "money"  meant  merely  the  50f.  n-yesr;  tlat 
is,  tlie  income,  not  the  eorvut,  out  of  wliieh  it  ii 
paid ;  and  that  it  waa  mendy  a  lib  annoity  of  SH. 
Tb^dted  fntenv.ira(Uua«,2Y.  andCCa 
372;  HedgttT.  Harpur,  9  Beav.  479. 

Tlie  MABTBa  of  the  Roixa  said  tbe  ease  nsi 
one  in  whidi  diSerent  persons  would  probably  eone 
to  different  oondusiaas,  and  even  thoae  who  suste 
come  to  the  ssme  eondusion  might  do  so  far  af- 
ferent reasons.    The  testator  had  made  hia  will  k  a 


very  informal  manner,  and  though  it  waa  not  nn 
easy  to  constme,  what  he  intended  waa  dear.  Ha 
lordship  then  eommented  on  the  dilforent  clsnsu  of 
the  will,  and  said  the  whole  question  here  tarns  m 
the  meaning  of  the  word  "  money,"  which  it  m 
argned  on  the  one  band  was  only  5W.  •  jtartotSk, 
and  on  the  other  that  it  must  be  hdd  to  ncaatks 
eorjmt,  orthefnndprodudngttieaniHsitT.  Movths 
money  was  money  ansingftam  tiie  sale  of  the  pnpsrtf, 
and  to  be  inveated  aooording  to  the  directions  of  m 
will ;  and,  on  the  whole,  his  lordship  waa  of  opisni 
that  tbe  testator  meant  the  money  wfaich  ha  M 
intended  to  be  invested  to  prodaee  the  an— Hy. 

Monday,  ITerc*  10. 
Far  e.  Far. 
Bteeiotr— Action  at  lam—8herif^WrU  ffjLJk. 
—ti^mietian— Application  in  a  eamm  by  aptnm 
■of  a  party  to  it. 
A  neeiter  wat  i^fpobUed  on  the  appHeatitneflU 
plaintif  ooer  soaw  property,  tfltrwthieh  afLft. 
wat  itSued  agamtt  tme  iff  the  ttnamto.    Them- 
rif  levied  imd  told,  and  oat  ef  thaprotetdtre- 
tained ti*  months  rtnt/br  tm*  faawsrrf  sal^,s 
larger  turn  btina  alleged  to  b*  dm*.    TUtiam 
wat  elaimtd  by  thi  rscsiasr.  The  plainfjf  elan 
ing  to  be  the  landlord,  demanded  prnfrfal  ef  tbt 
r«U/rom  tht  therj^,  and  am  tht  ihn-jf  niipm' 
ing  it,  bromghl  hit  action  an  the  ease  agtimi  m 
tttriftorecootrU.    The  s*sry  afpHiilttht 
Court  in  the  aboot  eaase,  thtmgi  ma  partyttit, 
to eoaqwl Ihtplaint^ to  rflnsaWaas  MsadiM^ 
he,  the  tharitr,  contenting  la  pay  tht  isatyials 
cearf .    Motion  rffiutd  witt  eoste. 
Thia  was  a  motion  to  stay  aa  aoliaa  at  law  oi 
payment  into  oooit  of  the  moaey  aoaght  to  be  le- 
covered  in  tiie  action.    It  appeared  tlM  ia  t)M  erne 
of  Newman  v.  Tttylor,  wkicn  wsa  sa  acfioa  stlsw, 
judgment  waa  obtained  apinst  Jassss  IMtr,  ■ 
tenant  of  certain  property  to  which  Jaha  ny,  Iha 
plaintiff  (a  tiiia  eaaae,  daiasstobasatidad;  aadw 
dia  29th  of  Aagaat,  1810,  Bjt.>.  Ws  lammtmd 
lodged  with  dMshariff  of  Surrey.   ThsshsnffMl* 
a  levy  under  die  writ,  and  after  lasililai  fcr  tha 
eTpenses  inoured,  paid  over  die  snai  at  «i.  9s.  U. 
toNewman,  the  phuntiff  at  law,  retsiina| SU.  tha 
amonnt  of  six  ■sonths'  rent  dne  to  dm  landorl.  On 
dw  26th  of  October,  John  Stokea,  the  reodrtr  ia 
tile  oaase,  who  bad  been  aspointed  on  anspi&a* 
tioD  to  the  Court  by  the  fdaintiff,  John  Fiy,  gsie 
the  sheriff  notice  that  ha  cWssed  the  money  •• 
aiver.    The  plaintiff  having  also  lisawaiiwl  As 
rent  bom  the  shanff,  and  the  sheriff  not  uaiiphlaft 
broaght  an  action  at  law  agaiaat  tha  shvff  Is 
eooMl  payment;  whereapon  the  Aeriff  ttfikt  t* 
tUsCoeit  in  the  above  caaae,  to  vrtiiohheassia 
party,  to  coaspel  die  plaintiff  to  diaoo 
action,  he,  tha  sbsriff,  dMag  to  pay  the 

BIdtrttm,  tot  the  motion. 

TWner  and  HaU,  eombA,  said  dio  aetisa  ass 
brouhtwainst  die  sheriff  becaasa  hehadpsidoMr 
4M.  to.  6d.  to  Nswisan,  dMogh  he  had  aotiea  ftsm 
the  jdaintiff,  Mr.  Fry,  who  had  got  a  receivsreas 
die  property,  that  tha  sum  of  115/.  waa  das  fe  isaL 
and,  moreover,  the  sheriff  had  sold  valaalile  laaiisiri 
(which,  by  the  custom  of  diecoaatry,  went  with  tht 
form)  for  a  few  shilUnn.  The  action  ^^Mt  ikt 
sheriff  waa,  then,  (or  UDdaiy  and  iUegally  uinaHsg 
tlie  writ.  The  plsintiff  took  possesdun  in  Jaaaan, 
1850,  of  the  (hrm,  and  paid  tbe  tenant  for  laa 
manure^  whidi,  thsrefor%  sroald  be  his  own  |M. 
party,  and  now  a  stranger,  not  a  party  to  tha  casisi 
comes  and  appUea  to  the  Court  in  tbe  canse  to  rs* 
strain  the  plamtiff  from  bringing  liia  actaan.  Ihsy 
dted  Boct  v.  Coat,  2  Ph.  «01,  as  ap|%ii«  to  ths 


Blderlon,  in  reply,  said  tbe  caae  of  Roeh  v.  CM 
did  not  apply  to  tiua  case.  If  tha  receiver  woddwiA- 
draw  his  notice  hb  dient  waa  willing  to  defend  ths 
actionatlaw.  Itvraaahardcsae.forMr.I^.haviagget 
arecdver,  then  brings  an  action  to  compel  ths  sheriff 
to  do  that  which,  by  obtaining  the  receiver,  he  had 
deprived  the  sheriff  of  doing  without  a  contempt  of 
court. 

The  Master  of  the  RoLLa.— The  sheriff  is  a 
stranger  to  tlie  caaae,  and  a^  to  be  protected  against 
therecdver,  who,  being  served,  does  not  appear 
here.  It  appeara  tbe  shoiff  has  not  served  say  body 
in  tlie  canse,  but  asks  to  be  protected  sgaiast  the 
reodver,  to  whom  he  must  pay  the  money  or  be 
guilty  of  a  contempt  I  cannot  grant  the  motioo, 
but  must  refuse  it  with  costs. 
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Thurtday,  Dee.  i. 
Re  Ths  Norwich  Yasn  Company. 
Juriadictiott  totder  the  Windmg-t^  AeU. 
■A  elttitm  earned  <mbita  creditor  itfbre  the  Matter 
under  an  order /or  tending  tw  a  eomfumy  teat  by 
hine  diealloieed,  aid  <m  appeal,  the  validity  of  the 
debt  being  qneetioned,  it  urat  hetd,  that  the  Court 
had  jttritdietion  to  direet  an  action  at  late  to  try 
the  validity,  notteithtlanding  the  poteen  omen  to 
the  Cowrt  and  to  the  Matter*  tinder  the  Winding- 
up  A.etr. 

In  this  CMB  tbe  East  of  Eogluid  Bank  were  oedi- 
°ton  of  th»  Nonrich  Yam  Company  to  the  amount  of 
-35,755i.  2s.  Sd.  The  Company  waa  established  in 
1833,  Mtd  in  1847  ceased  to  ttade.  Therhad  kept 
■tbmr  aocoants  first  with  the  Norfolk  and  Norwich 
J<nnt-StocV  Bank,  and  afterwards  with  tbe  East  of 
"RnglMid,  into  which  the  former  had  merged.  In 
1B47, '  tbey  bad  orerdrawn  their  aoeoant  to  the 
above  •moon^  aad  as  they  had  dnwn.upon  tbe 
'bank  in  an  iofonnal  manner,  and  not  atnctly  in 
•aeeovdjince  with  their  fartoeiuiip  deed,  aa  objection 
waa  laiaad  as  to  tba  validity  of  tba  debt  before  the 
Maator  to  whom  the  case  Md  been  referred  under 
•an  order  to  wind  up  made  in  1849,  and  tbe  Master 
waa  of  opinion  that  the  debt  ought  to  be  established 
■at  law,  aiid  he  disallowed  the  daim.  From  this  de- 
cSaion  the  bank  appealed,  and  the  point  raised  was  as 
to  the  jariadietion  of  the  Comrt  under  the  A^ndiag- 
'vnt'Acta  to  send  a  eaae  to  law,  it  being  contended 
that  the  Ck>nrt  was  itadf  bound  to  decide  on  the 
'Validity  of  tbe  daim. 

BeiheH,  it.  Pabmer,  and  Cote,  for  the  offidal  ma. 
nacer,  eontanded  thattiie  Masters  had  fuU  powers,  and 
were  boond  to  decide  on  all  matter*  coming  before 
them  under  the  IK^dinc-up  Act,  which  gave  them 
power*  that  a  court  of  law  did  not  posaeu.  More> 
over,  tbe  commoa  law  right  to  bring  an  action  waa 
taken  awa^  by  the  78th  section  of  the  12  &  13  Vict, 
c  108,  which  enacts  that  no  action  or  suit  shall  be 
oommenoed  or  prooeeded  with  against  the  company, 
b«t  after  pioof  of  debt.  It  was  therefore  necessary 
to  have  a  dedskm  in  this  court  first.  They  dted 
JTIaaMisii  V.  The  Utueereat  Bahage  Company, 
3  Ex.  10. 

Soineli  and  JBarft  tot  the  oflSdal  managers  of  the 

Yam  Company. 

JValpole  for  certain  shareholders  of  the  company. 

TVriMr,   for  the  directors  of  the  company,  re- 

ferced  to  7/U  Oerman  Mining  Company,  14  Jnr. 

a74.  < 

The  MASTBa  of  the  Bous.— If  it  wu  my 
VmiMttn  doty,  aa  is  alteged.  to  five  my  opinion  on 
tVe  qjwartiwi  of  law  ndsed  in  thu  eaae.  Imaattake 
aoaae  tiane  to  consider  of  it ;  but  if,  aa  I  think, — and 
way  opiaioB  is  net  altered  by  the  very  ingenions  argu- 
■wnt  put  to  me — it  ia  my  duty,  and  it  is  within  my 
province  to  obtain  the  asaislance  of  a  court  of  law 
war  tbe  dateratinatioa  of  the  legal  question  which  is 
in  issue  between  these  parties,  there  i*  no  reason 
why  I  should  now  abstain  from  giving  my  opinion. 
In  the  admiaistration  of  assets  by  this  Court  among 
lanl  creditors  where  the  debt  appears  to  tite  Court 
to  oe  nleaiiy  due,  to  be  founded  on  fact  satisfactorily 
psoved,  sod  nnm  lepl  principles  fully  recognised 
and  eataMished,  it  is  by  no  means  neoasary,  nor  is 
it  the  psadioe  or  duty  of  .this  Court,  to  send  the  ere- 
ditor  to  prove  his  debt  at  law.  The  Court,  having 
the  cae*  properly  befnre  it,  properly  under  it*  consi- 
deratioD  in  the  administiatian  of  assets,  and  having, 
aa  I  think  tliere  can  be  no  doubt,  jurisdiction  to 
determine  the  question  of  dd>t  or  no  debt,  does  so 
without  unnecessarily  patting  tbe  parties  to  the 
additloBal  expense  el  a  trial  at  law,  and  in  this  way 
debte  to  a  vast  amount,  far  exceeding  the  notion  en- 
tertained OD  the  subject  by  thosewho  have  not  given 
themselves  tbe  trouble  to  obtain  tbe  necessary  infor> 
I  are  constantly  being  proved,  and  being  satiS' 


lied  wittiont  the  parties  ever  being  sent  to  a  court  of 
law  on  tb*  sahieet.    But  if  tbe  i 


suit  in  which  the 
pwreeJiug*  tahe  place  depends  wholly  for  il»  vaHdity 
on  tbe  lecrd  qnsstion  of  debt  or  no  deb<^  and  the 
parties  intsirastcd  to  resist  the  daim  desire  that  tbe 
matter  should  be  tried  st  law,  I  Oiink  I  scarcely  re> 
eoUeetan  iastaoce  in  which  the  Court  has  rdbsed 
it4  and  if  the  question  of  debt  or  no  debt  against  the 
«RMe  or  party  sought  to  be  charged  depends  upon  a 
MBiber  M  eircamstances,  some  of  them  of  a  compli- 
cated nature,  and  affected  by  tbe  nsagea  af  trade— 
jAMted  bv  the  power*  which  may  or  may  not  be 
Ivgally  iaadent  to  trading  partnenhips  particulariy 
or  peeuliarly  constitatad;  and,  moreover,  if  the  nlti- 
BMte  result  depends  upon  the  decision  of  several 
questioMs  invcdving  point*  of  law,  some  of  them  not 
waDaetUed,  I  emonve  that  althougb  the  validity  of 
the  whole  proceeding  does  not  depmid  on  tbe  parti- 
Adar  daim,  yet  if  those  interested  in  lesistiDg  the 
daim  desire  to  have  the  question  tried  at  law, 
this  Court  ouriit  not  to  deprive  them  of  their  prtaMf 
JMt  right  to  have  the  question  so  decided.  Now, 
von  the  eondderation  of  the  preeent  ease,  I  am 
Ooatf  of  opinion  that  there  are  p<dnts  of  intricacy, 
<P>estiaDS  of  nicety  in  point  of  law,  questioos  which 
to  IM,  at  least,  on  the  oondderation  of  tbe  questions 
that  have  been  decided,  do  not  appear  to  liave  been 


perfactly  decided.    There  are  cirenmstances  which  '  Bowser  became  bankrupt.    A  bill  waa  filed  by  the 

indnoe  me  to  think  I  ought  not  to  deprive  those  who ' # /-•»— i—  a« s — ^  t» -_ji.-_ 

redst  the  claim  of  that  which  I  conceive  to  be  their 
right,  vii.  to  bare  the  legal  question  decided  by  a 
ImX  tribanaL  It  appears  to  me,  to  use  the  words 
ofVice-Chancellor  Knight  Bruce,  more  proper  to  be 
tried  at  law  than  it  is  to  be  decided  here.  But  no 
doubt,  if  the  jurisdiction  of  the  Court  is  ousted  by 
the  puticidar  providons  of  this  Act  of  Parliament 
then,  however  inconvenient,  however  likely  to  lead 
to  some  mistake  or  some  misunderstanding,  however 
hard  on  the  party  to  be  deprived  of  that  jurisdiction 
to  which  the  snoject  properly  belongs,  it  would  be 
for  me  to  perform,  to  the  best  of  my  ability,  the  duty 
caat  upon  me;  and  I  ought  to  do  so.  Now,  I  have 
consideied  the  Act  of  Parliament  with  this  view ; 
but  it  is  nothing  more  than  a  proceeding  for  the 
administration  of  assets  under  partlcnlar  drcnm- 
stanoes,  and  I  am  most  deariy  or  opinion  that  there 
is  nothing  in  this  Act  of  FkrUament  to  deprive  Qte 
Court  ofavailuig  itself  of  any  means  by  which  it 
can  get  the  assiitence  necessary  to  lead  to  a  just  and 
satiwtctory  condnsion  of  the  case.  I  think  I  had  it 
once  proaed  on  me,  that  the  Solidtors'  Act  waa  an 
Act  of  such  a  nature  that  I  could  not  get  assistance 
from  a  Court  of  Law;  but  the  Court  is  not  to  be 
deprived  of  any  mean*  which  the  law  allows  it  to  get 
the  best  asdstance  it  can  have.  I  say  nothing  about 
the  argument  whidi  was  urged  warmly  respecting 
the  inconvenience  of  handing  a  thmg  from  one  court 
to  anodier ;  it  is  for  the  Legislature  to  connder  that. 
I  say  nothing  about  that  part  of  the  argument,  well 
and  wannly  nned  too,  as  to  sending  the  snitor 
from  one  jurudiction  to  another,  and  there 
not  being  a  jurisdiction  in  any  one  place  to 
have  a  complete  decision  of  the  question,  that 
is  also  for  uie  LegisUtnre.  I  believe,  if  I  may 
be  allowed  to  express  a  private  opinion,  that 
ranch  may  be  done  to  lessen  tbe  inconvenience 
on  that  subject.  Those  who  have  to  deal  with  it 
will  find  not  so  much  difficulty  in  the  court  as  in 
the  habit  of  the  country  in  havmg  puticuhur  juris- 
dictions allotted  to  particular  cases,  which  arise  be- 
tween .'parties.  That  we  have  nothing  to  do  with 
here.  I  have  only  my  duty  perform,  which  is  to 
consider  whether  under  the  consideration  of  this 
Act  of  Pariiament,  though  the  legislature  has  given 
to  the  Master  jurisdiction  and  power  which  he  had 
not  before,  ana  in  this  particular  ease  has  limited 
him  to  the  consent  of  the  parties,  it  baa  tied  down 
tbe  Court  in  the  manner  contended  for ;  and  I  can- 
not agree  with  the  argument  at  to  the  Master's  act- 
ing under  the  Older  of  reference  which  proceeds 
from  tlia  Court.  T  beg  leave  to  say  it  is  a  great  satis- 
faction to  Uie  Master  that  the  order  of  reference  does 
proceed  from  the  Court,  and  that  it  is  the  jurisdic- 
tion of  the  Court  which  is  ezerdsed ;  and  when  the 
Master  acts  on  tiiis  he  acts  as  assistant  to,  and  in 
aid  of  ,  the  Court,  and  leaves  the  matter  altogether  in 
the  discretion  of  the  Court  in  tbejiroper  exercise  of 
its  jurisdirtion;  and  I  am  of  opinion  that  in  the 
exerdae  of  its  jurisdiction  I  bare  a  right  to  concede 
to  the  partiea  that  which  they  ask,  and  that  which  I 
want  for  my  own  asdstance,  the  determination  of  a 
Court  of  Law  on  the  qoestion  of  debt  or  no  debt  in 
this  case.  I  wish  to  do  it  in  a  way  most  likely  to 
contribute  to  complete  justice  bdng  done  between 
the  parties  here.  If  they  desire  to  appeal  from  the 
opinion  I  have  now  expressed  I  must  do  it  sdversely, 
that  they  may  not  be  prevented  from  having  an 
»VpeeL  
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Bepoiiad  by  Oao.  8.  Ai.unin,  Bsq.  of  the  Iliddla  Tsmpla, 
BanMerHrt-Lnr. 


Tneiday,  Not.  12, 1850. 

GOBB  *.  HAaBI*. 

Partite — Creditort. 
An  attignmtnt  teat  made  hy  W.  S.firthe  benefit 
t(f  hit  creditort,  but  by  the  deed  protition  teat 
made  for  the  payment  nf  a  lien  qf  H.  One 
iruttee  died,  and  the  other  (J.  B.)  became  banh. 
r^t.  A  creditor  t^  W.  8.  filed  a  bill  againtt 
J.  B.  hit  attiftteee,  and  H.  tp  let  aiide  the  died  : 
Held,  that  it  teat  neeeetary  that  one  or  more  iff  the 
eredUor*  who  had  executed  the  deed  teat  or  teere 
a  ntcntary  parly  or  neeeetary  partiei  to  the 
ttdt. 

By  a  deed  dated  the  20th  of  April,  1841,  and  made 
between  William  Saunders,  of  the  first  part,  Charies 
Gore  and  John  Bowser,  stated  to  be  two  of  tbe 
creditors  of  William  Saunders,  of  the  second  part, 
and  dl  the  other  creditors  of  William  Saunders  who 
should  execute  tiie  deed,  of  the  third  part,  William 
Saunders  assigned  and  conveyed  all  his  property  to 
Charies  Gk)re  and  John  Bowser,  npon  trust  to  con- 
vert the  same  into  money,  and  then  first  to  pay  Mr. 
Harria  a  sum  of  money  in  respect  of  a  lien  on  some 
part  of  the  property,  and  afterwards  to  divide  the 
reddne  ratealbly  among  the  creditors.  The  sdd 
Charles  Gore,  who  was  a  creditor,  never  executed 
the  deed,  and  died  on  the  21st  of  April,  1841.   John 


executors  of  Charles  Gore  against  Bowser,  and  his 
assignees,  and  afterward*  a  supplemental  bill  was 
filed  against  Harris,  and  it  was  coarged,  among  other 
things,  that  the  sum  proposed  to  be  paid  to  Mr. 
Harris  would  very  nearly  exhaust  the  produce  of  tbe 
property;  that  Harris  had  no  lien,  and  that  he  had 
acted  improperly  with  reference  to  the  preparation 
of  the  deed ;  ana  the  bill  pnyed  thatthe  deed  might 
be  declared  void,  and  that  Mr.  Harris  might  pay  the 
costs  of  the  suit.  By  his  answer,  Mr.  Hams  sub- 
mitted that  the  creditors  who  had  executed  the  deed 
ought  to  be  made  parties ;  and  upon  this  objection 
the  cause  was  set  down. 

Htutell  and  Speed,  for  Mr.  Harris,  dted,  in  sup- 
port of  the  objection,  Netelan  v.  Lord  Egmont, 
4  Sim.  585 ;  S  Sim.  130 ;  Poire//  v.  Wright,  7  Bea. 
444;  and  Smart  v.  Braditoet,  7  Bea.  500. 

Stoaniton  and  Moton,  for  the  plaintifis,  contended 
that  tbe  creditors  were  snfficiently  represented  by 
Bowser  and  bis  asdgnees,  and  that  Harris,  though 
not  strictly  a  creditor,  was  interested  in  supporting 
the  deed.  Beddes  this,  the  large  interest  which 
Harris  took  tmder  the  deed  rendered  it  to  be  the 
interest  of  tbe  creditors  that  tiie  deed  should  be  set 
aside. 

The  VicB-CHAKCELLoa  sdd  that  this  was  a  bill 
to  set  adde  a  deed  made  for  the  benefit  of  creditors. 
One  of  the  trustees  was  dead,  and  the  other  was 
bankrupt.  Mr.  Harris  could  not,  he  thought,  be 
taken  into  condderation  in  this  respect,  as  be  had 
not  executed  the  deed  as  a  creditor.  He  thought 
that  the  creditors,  or  some  or  one  of  them,  on^t  to 
be  parties  or  a  party  to  tbe  suit,  though  he  did  not 
say  how  many.  lie  could  concdve  a  case  in  which 
one  creditor  would  be  better  than  any  other  number. 
The  creditors  mus^  however,  be  substantially  repre- 
sented. On  prindple,  and  on  authority,  he  con- 
ddered  that  in  a  case  hke  the  present  the  creditors 
should  be  represented.  He  should,  therefore,  declare 
that  one  or  more  creditor  or  creditors  was  or  were  a 
necessary  party  or  necessary  parties,  and  reserve  the 
costs.  ___ 

Not.  12  and  13,  1850. 

Attobnbt-Ginbbai.  v.  The  Great  Nobthbbn 

Railway  Company. 

Injtmction —  Seqtiettration. 

An  injtmction  teat  granted  againtt  a  rattteay  com- 
pany tehen  their  railway  wat  in  courte  of  forma- 
tion to  reetrain  them  from  further  interfering 
leitha  certain  road,  mdfrom  eontfrueting  the 
teorht  ef  their  railway,  whereby  the  road  thottld 
be  obttrtuted,  impeded,  or  rendered  leu  tecure, 
tfc.  or  whereby  carriaget  or  pattenger*  thoutd 
be  tendered  or  prttentedfrom  patting.  Ice.  The 
company  q/terwarde  laid  their  permanent  railt 
over  thit  road  on  the  level,  and  by  the  direction 
qf  the  Railway  CommiteUmert  erected  gatet 
acrott  the  road  for  greater  eecurity,  and  teith 
the  lanetion  qfthe  Commiteiotieri  opened  the  line 


Jbr  public  traffic  : 
Held.  (■       • 


.  that  the  company  had  brohen  theii^unctiont 
end  the  Court  directed  a  lequettration  to  iitue 
againtt  them,  and  rtftued  to  lutpend  the  ittuing 
0/  the  procett  ttntil  an  appeal  from  the  order  for 
a  eegueetrttlion  had  been  heard. 
This  suit  was  instituted  npon  the  rdation  of  Mr. 
Chapman,  a  solidtor  at  Biggleswade  (see  ante,  15 
Law  T.  362),  and  an  injunction  was  granted  on  the 
2nd  of  May,  to  reetrain  the  company,  "  their  agenti^ 
workmen,  and  servants,  from  farther  interfering  with 
the  turnpike  road  leading  from  tbe  entrance  of  tbe 
London  rood,  at  the  south-eastern  dde  of  the  town 
of  Biggleswade,  dong  a  road  called  Crab-lane,  to 
the  end  of  Sun-street,  in  the  same  town,  being  part 
of  the  high  road  from  London  to  York,  and  mm 
construcnng  the  works  of  the  Great  Northern  Rail- 
way whereby  the  same  road  should  be  obstructed, 
impeded,  or  rendered  less  secure  or  safe  for  the 
passing  and  repassing  of  carriages  and  passengers 
thereon  than  the  same  was  when  first  interfered  with 
by  the  company,  or  whereby  carriwes  or  passenger* 
ibould  be  hindered  or  prevented  from  pasdng  and 
repaanng  in  the  same  way  u  they  had  been  aole  to 
do  theretofore." 

JSacon  and  /.  T.  HamOion  Sttmphreye  taoni 
for  a  sequestration  against  the  company  for  a  breach 
of  this  iqjanction,  the  company  having  hud  their 
permanent  nil*  over  the  road  on  the  level,  erected 
gates  acroM  the  road,  and  opened  their  railway  for 
public  traffic 

Wigram,  Malint,  and  Dmuon  appeared  for  the 
company,  and  contended  that  there  had  been  no 
breach  of  the  iqionction.  The  company  had  applied 
to  the  railway  oommisdoners  for  tbeu-  certificate  as 
required  by  the  Act  of  Parliament,  and  in  the  mean- 
time they  had  tsJien  the  best  steps  in  their  power  to 
prevent  the  danger  apprehended  from  tiie  railway 
crosnng  this  road  on  Bie  levd.  The  injunction  re- 
ferred onlr  to  such  an  obstruction  as  would  render 
the  road  impassable  or  dangerous  to  the  jrablic 
The  railway  oommissioners  had  required,  for  the 
safety  of  the  poblic,  the  erection  of  the  g^es  across 
the  road  whicb  were  now  complained  of.    The  com- 
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misnoners  of  the  roads  had  concnrred  in  the  acts  of 
the  company,  and  Bfr.  Chapman  waa  almost  the  only 
penon  vfao  compUoned  of  what  had  been  done. 

Tuetday,  Nov.  12.  —  The  Vice-Chancbllor 
aaid  that  the  motion  on  the  part  of  the  informant 
and  plaintiff  which  he  had  to  dispoie  of  in  the  pre- 
sent case  was  made  on  two  notices,  one  dated  the 
Slat  of  July  last,  and  the  other  dated  on  the  29th  of 
October  following,  and  asked  that  a  sequestration 
might  issue  agunst  the  company  on  the  ground  of 
alleged  contempt.  The  first  question  raised  by  it 
was,  whether  a  Dreach  of  the  ininnction  granted  in 
the  cause  in  May  last  had  been  wilfolly  committed  by 
them ;  as  to  which  it  might  be  at  once  stated  to  be 
perfectly  clear  that,  if  the  injunction  had  been 
broken  by  them,  it  bad  been  broken  wilfully— that 
is  to  say,  with  direct  and  full  notice  of  it  and  in  dis- 
regard— perhaps  it  might  be  said  in  defiance — of 
the  plaintiff's  warnings  and  remonstrances.  That 
both  on  the  29th  of  October  and  on  the  3l8t  of  July 
last  the  company  by  their  agents  or  serrants  were 
obttrocting  or  impeding  the  tompike-road  called 
Crab-lane,  and  if  not  rendering  it  less  secure  or 
Mfe  for  the  passing  and  repassing  of  carriages  and 
passengers  on  it  than  it  was  when  first  interfered 
with  by  the  company,  were  at  least  hindering  or  pre- 
TentiiH;  cairiages  or  passengers  ftom  passing  and 
npassing  in  the  same  manner  as  &ey  had  theretofore 
beien  able  to  pose  and  repass  was  a  matter  tree  from 
donbt,  and  a  continuance  of  the  sameoourse  ever  since 
miaht  be  inferred.  But,  nevertheless,  the  defendants 
Iiad  contended  that  the  iqjnnction  had  not  been 
woken,  their  groonds  for  that  contention  being,  that, 
aa  they  said,  the  injunction  was  not  mandatory,  as 
^Btingiiislied  &om  what  was  merely  prohibitory, — 
mat  their  tails,  laid,  in  fact,  on  the  turnpike  road  in 
question,  and  crossing  it,  were  so  laid,  and  did  cross 
it  when  die  injunction  waa  granted,  and  before  that, 
whatever  might  be  the  state  of  things  when  notice  of 
the  motion  on  whidi  the  injunction  waa  gnuited  was 

Siven ;  and  that  the  actual  interference  and  intended 
ealing  with  the  turnpike  road,  which  the  informa- 
tion and  bill  attributed  to  the  company,  were 
different  in  purpose,  different  io  oMect,  different  in 
manner,  (ran  any  actual  or  intended  doling  with  it, 
which  the  informant  and  plaintiif  dleged  to  be  in 
breach  of  the  injunction.  The  defendants  relied 
also  on  certain  proceedings  by  and  before  the  Rail- 
v«y  Commissioners,  who  were  represented  to  have 
directed  or  sanctioned  the  creation  of  certain  gates 
oomplained  of,  which  gates,  it  had  been  said,  were 
essential  or  material  for  the  protection  of  the  lives 
and  limbs  of  men  and  cattle,  aa  the  railway  in  its 
actual  state,  whether  by  right  or  wrong,  crossed  tlie 
turnpike-road  on  a  level.  Whether  vae  iiyiuiction 
in  substance  and  effect  contained  anything  manda- 
tory as  distinenished  from  what  was  prohibitory 
maiely,  he  did  pot  think  it  necessary  to  decide,  and 
bedeoiioed  stating  any  opinion;  nor  need  he  say 
whether  the  informant  and  plaintiff  was  entitled,  on 
ftis  motion,  to  refer  to  the  state  of  things  which  ex- 
isted when  the  notice  of  motion  was  given  upon 
which  the  iqjunction  was  granted,  as  distiBgaished 
from  the  state  of  things  existing  when  it  was  actually 
nanted;  for  when  it  waa  granted  the  rails  were,  as 
Bis  Honour  nnderstood  the  frets,  used  only  for  pur- 
p«MS  oonnectad  with  the  construction  of  the  iwlway 
and  not  for  the  conveyance  of  passengers  or  goods, — 
not  for  wbi^  in  the  language  of  the  business,  was 
oaSed  "trame ;"  but  tlie  rauway  having  been  opened 
fi>r  public  use  in  Augnst  of  the  present  year,  the 
oompany  had  sinoe  employed  the  rails  in  Question 
for  purposes  exceeding,  and  in  a  aeose  differing 
from,  those  for  which  they  previously  employed 
them;  and -it  was,  be  thought,  clear  that  obstruction 
w  impediment  t«  the  free  use  of  the  turnpike-road  was 
thue  caused  to  s  gieater  extent— an  extent  materially 
greater  than  at  the  time  of  granting  the  injunction, 
and,  in  a  sense,  differmtly,  aad  this  independently 
of  the  gates, — that  waa  to  say,  aa  the  case  would  be. 
even  if  those  gates  were  removed.  But  the  gates, 
however  neoeasary  or  valuable  they  might  be— and 
very  likely  they  were— for  the  purpose  of  protecting 
life  and  limb  against  the  proceedings  and  conduct  of 
the  company  and  their  agents,  did,  as  it  appeared  to 
Mm,  in  the  saaae  in  which  pbinly  ^e  words 
"obstructed,"  "impeded,"  and  "hindered."  were 
oaed  in  the  ininnotien,  obstmct  the  turnpike  road  in 
9ieatian,— did  create,  in  the  clearest  aad  most  direct 
manner,  such  aa  impediment  and  hindrance  as  the 
injonctioo,  whichever  way  considered,  had  plainly 
forbidden;  and  thoae  gates,  at  least,  were  certainly 
within  the  cognizance  of  the  Court  on  the  present 
oocaaion,  and  would  be  so  were  the  motion  of  the 
29tb  of  October  out  of  the  case.  If  it  were  said,  as 
it  had  been,  that  the  effect  of  removing  the  gates 
would  be  to  create  a  state  of  general  danger,  the 
answer  was  that  the  railway  ought  to  bo  stopped, 
inasmuch  as  it  wss  passing  lUegdly  across  a  road, 
the  lights  over  which  it  was  the  office  of  this  suit  to 
OToteot.  With  respect  to  the  argament  grounded  on , 
the  language  of  the  information  and  btU,  it  might  i 
possibly,  though  it  did  not  in  his  opinion,  furnish  a 
reason  for  varying  the  injunction;  but  upon  the' 
question  whether  the  ity  unction  bad  been  broken,  it ' 


seemed  to  him  to  have  no  place.  Hie  injunction 
prohibited  not  merely  obstruction  of  any  particular 
kind,  not  obstraction  with  any  psorticalar  object 
merely,  but  obstruction  and  impediment.  A  man 
had  a  rirht  of  way;  his  neighbour  obstructed  it 
wrongfully,  and  this  for  a  pnrpose  dedared,  and  in  a 
particubr  manner,  the  purpose  and  manner  being 
as  to  the  person  entitled  to  the  right  of  way  of 
secondary  or  immaterial  consideration,  the  mere 
obstruction  being  that  about  which  he  cared,  and 
was  concerned,  not  becaure  it  was  with  this  view  or 
that,  or  in  one  form  or  another,  but  becaiue  it  waa 
an  obstruction.  Thereupon  he  obtained  an  injunc- 
tion, not  against  an  obstruction  actoated  or  shaped 
thus  or  thus,  but  a^nst  obstruction.  Upon  this  the 
amessor,  finding  it  convenient  to  interfere  illegally 
with  the  right  of  way  for  some  otiier  pnrposes,  to 
obstruct  it  wrongfiitty  for  some  other  object,  and  to 
create  a  wroogftu  obstraction  in  a  new  shape,  did  it, 
and  then  insisted  that,  b^  the  change  of  sbiu>e  and 
purpose,  he  was  clear  of'^  the  injunotioo.  This  vras 
an  attempted  view  of  the  law  iriiich  waa  not  wboHy 
perhaps  new;  but  whether  new  or  old,  was  one 
which  certainly  his  Honour  must  decline  adopting. 
With  respect  to  the  Railway  Commissioners,  his 
assumed  that  they  sanctioned  the  opening  of  the 
railway  in  August  for  public  use,  and  did  so  upon 
the  condition  that  the  defendants  should  erect  the 
gates  already  mentioned.  But  if  the  Commissioners 
could,  by  any  order  or  act  of  theirs,  hav»  rendCTed 
the  defradants*  present  use  of  the  turnpike  road,  or 
mode  of  dealing  with  it,  ftwfiiil,  against  the  rights  or 
interests  which  it  was  the  obJMt  of  tins  suit  to 
protect,  they  had  not  been  proved  to  have  dbne 
so,  or  to  have  professed  or  intended  to  do  so. 
His  impresson  wss,  that  the  case  before  him  waa 
not  in  the  least  degree  affected  by  any  thing  that 
they  appeared  to  have  done.  Giving  no  o^nion, 
tlierefore,  as  to  the  extent  of  their  powers,  he 
thought  that  the  part  of  the  case  concerning  tiiem 
mi|;fat  be  dismissed  from  consideration.  It  appeared 
plain  to  him  that  Hbe  company  had  broken  me  in- 
junction in  letter  and  in  spirit ;  that  they  had  dona 
so  contemptuously,  and  that  they  must  be  taken  as 
still  pursuing  the  same  course.  Then  oame  the 
question  what,  if  any  thing,  the  Court  ought  to  do 
in  consequence,  because  it  did  not  necessarily  fellow 
that  the  process  asked  must  issue.  It  was  upon  tlie 
defendants,  however,  to  make  a  case  to  exempt 
them  from  it ;  and,  perhaps,  if  Hiey  had  shewn  thor 
proceedings  not  to  be  plamly  and  dearly  illegal— 4ie 
meant  illegal,  independently  of  any  question  of  con- 
tempt— or  had  satisfied  the  Court  that  the  iiqunctien 
ought  not  to  have  been  granted  at  all,  or  ought  to 
be  dissolved,  dischaiged,  or  pnt  into  a  shape  more 
favourable  to  them  than  it  was,  or  had  st^ed  tiMt 
they  had  appealed  firom  it,  or  from  the  orda  graoiiiig 
it,  or  intended  to  do  so,  he  mi^t  have  decGned  or 
delayed  allowing  the  process  to  go.  But  none  of 
these  things  had  they  done.  On  the  contrary,  his 
belief  was  strengthened  of  the  utter  impropriety, 
without  any  reference  to  the  injunction  or  this  tm, 
at  the  sets  alleged  to  be  also  a  contempt  of  this 
Court.  His  opinion  was  more  fixed  that  the  in- 
junction, instead  of  gohig  too  for,  did  not  go  fur 
enoagb,  and  that  it  was  one  of  which  the  company 
could  not  justly  complain.  Considering  their  con- 
duct to  be  at  once  contemptuous  and  otherwise 
illegal— to  be  wrongfiil  as  against  the  plaintiff  indi- 
vidually— wron^ul  as  against  her  Majesty's  subjects 
at  large,  and,  indeed,  «  bad — he  had  almost  said 
scanddons — example,  whatever  amount  of  incon- 
venience might  result  from  acting  against  the  com- 
pany on  this  occasion,  he  thought  it  right  to  deal 
with  them  aacordiiig  to  their  merita.  The  o*naa- 
queues  might  posriwy  be  to  stop  the  railway.  He 
answered  again,  tiiat  it  ought  to  be  stopped,  for  it 
passed  where  it  did,  by  wrong.  The  directors  of  the 
cominny,  their  agents  and  servants,  could  not  on 
this  motion  be  committed  to  prison ;  but  what  could 
be  done,  should  by  him  be  done,  to  repress  this 
daring  invasion  of  public  and  private  rights— an  in 


quenee  of  a  breach  of  that  injunction.    He  had  not 
heard  any  irgnraents  that  induced  him,  aa  ftr  as  hii 
judgment  waa  canoemed,  to  doubt  the  pmniitti  of 
that  iDJnnetton.    The  real  question  appeared  to  tiia 
to  be  one  to  whidi  he  addrnaed  himwlf  in  disposi» 
of  the  matter  as  to  the  breech  of  the  injuBClioB;  and 
the  argument  to  vrhieh  be  had  adverted  waa  this :  a 
right  m  way  was  the  anbjeet  of  wrongfU  interfsreim 
and  unlawful  obatniction,  and  thereupon  »  Court  gf 
Equity  interfered  by  injunction  to  reatrain  obttne- 
tion,  not  obstruction  of  any  particular  kind,  for  that 
would  make  aggression  and  litigation  endheas;  hit 
obatniction,  npon  which  the  aggressor  iihanged  Ibi 
comae,  and  addressed  himself  to  an  obafarudisa 
eqaally  wrong,  equally  lawless,  and  said  ttat  he  m 
entitled  to  do  vriiat  he  bad  done,  and  that  the  in- 
junction ongfat  to  be  varied  in  order  to  be  pbeed  ii 
a  shape  which  should   protect   the  plaoatiff  only 
from  one  mode   of   obstraction,    lening   the  it- 
fendants  at  liberty  to  exercise  an  endless  vanty 
of   oppression.      To   ttat   argument  hia    Hsi»» 
dedned  to   accede.     He  was    of    opinion  dal 
the  injunction  had  moat  plainly  been  brohen.    He 
had  heard  everything    wat  ability  oooM  ing^  kt 
beBevad,    in   support  of    the  present  motaoa  far 
delaying  the  iasne  of  the  process  of  siKiiaiitisllw; 
behad  neardnothingin  (hvoorof  it.  If  it  wastes 
it  mat  be  done  by  some  other  hnisAotion  than  Ul 
He  thought  this  a  caae  in  which  not  msady  At 
pnUic  Interest,  represented  bytfae  Attmiey-OaanI 
on  this  record,  not  metdy  the  private  intrisstaf  As 
plaintiff,  but  the  interests  of  all  theOaeeo's  uatjutl 
at  huge,  were  canoemed.    It  was  a  matter  is  ^nUk, 
in  Irisopinioa,  tii^open  eonae  of  jnsliae  waadaisi 
There  waa  no  reason  for  the  Courrs  intarfavse,  ■ 
his  jxidgmant,  whatever  might  be  the  aDsnolif 
inconvenienoe  sustained  by  the  oompaaj.     As  lis 
informant  and  phdntiff  was  willing  to  wmhitabittst 
the  proeesa  sbonM  not  be  exeented  for  tea  dan  ^ 
should  refaie  this  motbn  wilfa  coats. 

ntudag,  April  1. 
Mr  parte  HAMan,  iw  Th>  St.  Qmowma^Smim. 
Fackit  Coufant. 
Joint-ttoek  Compemiet  Windin^ap  Jtlt- 
Coatributory. 
A,,  tke  holder  qf  tome  tkaret  in  a  Joint  iluttim 
pony,  by  hi*  mil,  devind  kti  real  esMr  It  A, 
and  made  C.  hit  execntar,  and  died  sa  18M.    £, 
for  tome  ptart  tjler  A.'t   death,' rtttitid  lit 
dividendt  on  the  thare*.    The  cemptMiwmm- 
dered  U  be  woundup,  and  C.'t  wamweifalat 
the  Htt  qf  eontrOutoriee.    It  haeiai Immimw 
tented  by  C.  that  A.'t  pertonal  <aM(  W IM 
duty  adminittertd,  the  Matter  put  B'tamtm 
tie  Net  ef  eomtribateriei  at  the  detiete^A.  K 
iM«  admitted  that  aU  the  debttduefrom  lit  em- 
pony  at  the  time  qfA.'t  death  had  been  MffU 
in  a  regular  manner  out  qf  the  aeeett  ^Utttih 


dSSHi- 


that  B.,  aedtviue,  wot  not  BaUe  ott  tea- 

tributory. 

James  Hamer  was  a  hdder  of  tweuly  •five  diirn 
in  tiie  above-mentioaed  company.  By  the  dssd  of 
settiement  of  the  company,  dated  Deoemher  iH 
1833,  it  was  declared  that  the  company  abooM  eoa- 
tinue  for  ninety-nine  years,  and  that  the  sltarshaUn 
should  be  entitled  to  the  profits,  and  KsAle  ts  tke 
losses,  in  proportion  to  their  shares,  James  ITiw, 
hj  his  win,  gave  and  devised  aU  his  real  cslatsta 
his  wife  fbr  her  life,  and,  after  her  dearth,  unto  Us 
daughter,  the  vrife  of  Joshua  Rawdon,  her  heirs,  arf 
assigns  for  ever;  with  a  direction  that  hia  dasghtv. 
her  heirs,  and  assigns,  should,  after  tiie  deceusof 
his  wife,  pay  one-half  of  the  profits  thereof  to  bsi «» 
James  Hamer  dnring  his  life.  The  testator  sypuiutrf 
hiswifeand  daughter  his  executrixes,  ThetestaHrdM 
in  October,  1838,  and  his  will  was  proved  by  UscRse- 
trixes.  For  some  years  after  the  death  of  die  lustsW 
Mrs,  Hamer  received  the  dividends  dedared  eaibt 
i  shares.  The  names  of  Mn,  Hamer  and  Mr.  aadlfn. 


vasion  mamtsined,  moreover,  in  open  defiance  of  I  Rawdon  were  put  on  the  list  of  contribatoriea  by 


Master  charged  with  the  winding  np  of  the  ( 
as  the  personal  representatives  of  Mr.  Haner,  wa 
testator.    Mrs.  Hamer  died  in  April  1890,  SM  is 
August  in  that  year  an  aiBdavit  was  fifed  by  Mki 


all  law,  authority,  and  order.  The  sequestration 
must  issue. 

Wtdneedav,  Not.  13.  —  Wigram,  iMinr,  and 

/><niton,  on  behalf  of  the  company,  moved  that  the. . , ,  ,    ,  _ 

proceedings  under  the  order  of  sequestration  might  and  Mrs.  Rawdon,  shewing  that  tiie  personal 
be  suspended  until  the  appeal  from  that  order,  notice 'of  the  testator,  Mr.  Hamer,  had  been  exhavted. 
of  which  had  been  given,  should  be  disposed  of.  The  :  The  Master  having  placed  the  names  of  Mr.  sal 
issuing  of  the  sequestration  would  be  attended  by  Mre.  Rawden  and  Hr.  James  Hamer,  the  son,  «a 
very  great  inconvenience  to  the  public,  and  posaiMy  j  the  list  of  contiributoiie*  as  the  devisees  of  the  tasta- 
the  Court  of  Appeal  might  take  a  different  view  from  I  tor,  this  was  a  motion  by  way  of  app^  tmn  US' 

that  of  his  Honour.     They  referred  to  the  53rd  '  •    ■  ■         -  •    • -n  .  . 

section  of  the  Lands  Clauses  Consolidation  Act,  and 
dted  the  case  of  the  ManeAetter  and  Sheffield  Kail- 
way  Company,  where  an  order  for  a  sequestration 
had  been  suspended. 

The  Vice-Chascbllo«  (without  calling  on 
Walter,  Bacon,  and  /.  T.  IT.  Humphreyt,  who 
appeared  for  the  informant  and  pfauntifT)  said  that 


decision.  It  was  admitted  by  the  official 
that  there  was  not  then  due  any  debt  of  the  < 
wUdi  was  due  at  the  death  of  the  testator,  and  (hat 
an  the  liabilities,  in  respect  vrhereof  oootribnttoos 
were  then  sought,  had  been  incurred  by  the  osmpaay 
after  the  decease  of  the  testator, 
Malini  and  Huntpkreyt,  in  supportof  the  metkm, 
^.  ,  referred  to  3  Wm,  &  Mvy,  c,  14,  and  dted  ITshaa 

the  injunction  in  question  was  granted  after  argn-  ,  v.  JTubley,  7  Bsst,  128 ;  and  Farley  r.  Briant.  SAd. 

ment  m  May  last,  and  had  never  been  sought  to  be  !  &  EH.  839,  wMeh  were  cases  under  that  statute,  aa* 

discharged  or  varied  until  after  flie  making  of  an  ,  also  referred  to  tiie  statutes  1  Wm.  4.  c.  47,  aodlha 

order  m  November  for  proceu  of  contempt  in  conse-  3  &  4  Wm.  4,  c.  104. 
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V.   C.  KNtQMT  BRUCPt   COURT. 

V.  e.  LORD   CRANWORTH't   COURT. 

V.  C.   LORD  CRANWORTH^   COURT. 

Baeom  and  /.  V,  Prior,  tttr  the  compaoy,  dted 
Mer—  V.  ntelur,  5  Hare.  79. 

The   Vio-Chahcbliar  (without  emlling  for  * 

reply)  said  he  thought  it  licht  to  asimnethat  neither 

tne  debt*  nor  the  liaUHtMi  wliidi  mbiisted  at  the 

iiiB«  of  the  testator's  death,  now  existed,  and  also 

that  tbey  had  been  disofaaitted,  not  by  payments 

made  by  any  panon  in  Ute  efaaiBcter  of  surety  (for 

tf  that  wme  so  Uiey  might  be  considered  as  in  a  sense 

■tiU  sdive),  bnt  thit  they  had  been  discharged  in  the 

illgwliii    and  ordinary  way  out  of  the  fdnds  whlrh 

■sptiiu  regnlariy,  property,  and  primarily  applicable  to 

fiufar  payment.    The  liahUity  now  in  qoMtion  coald 

■ot  taa^e  beea  established  in  ao  action.    The  whole 

(OMitioa  arose  npon  the  statute  law— the  1  &  2 

^m.  4,  c.  47,  the  3  &  4  Wm.  4,  c.  I»4,  and  the 

Joint-Stock  Companies  Winding-ap   Acts— which 

alone  gave  rise  to  the  equitv  wUdi  might  arise. 

He    aaTB   no   opinion  how  me   esse  would  hare 

-atoodif  Oe  Babiiity  in  qnettion  eeold  have  been 

.aitabHabed  in  a  coart  of  law,  or  oonld  hare  been 

property  made  the  snhject  of  an  action.     The 

^aiaalion  was  one  of  intmial  liability,  that  was, 

of  eontribntion.     It  was  not  a  qoestion  whetber 

the  devisees  ware  or  wire  not  lisUe  to  any  pro- 

■  ramllngn  bv  a   creditor  of  the  company  as  sach 

araditar.     The  testator  died  so  long  ago  as  1838, 

J  lAlch  the  aroentrizes  for  the  time  being  had 

1  admiltrri  as  faoldera  or  proprietors  of  the  shares 

'  in  qauuliuu,  probably  inlheir  representattre  ehaiac- 

'  tar,  bat  stfll  as  proprietors.  Besides  this,  for  yesrs 

afteiaaida  the  company  was  treated  as  solvent— -that 

was,  aa  having  mere  tban-snffieient  sssets  for  the 

aayBCBt  of  tfanr  debts;  forprafits  had  been  received 

syihe  emcatrli  for  toe  time  being  from  time  to 

"Ifaae  for  years  after  the  testator's  death.    It  was 

.gAar  this  Icnivth  of  time,  and  this  coorse  of  pro- 

aeading,  tbat  tlie  memhers  of  the  company  who  thus 

dealt  with  the  eceealrix,  came  forward  and  stated 

'ttat  the  devisees  (wito  had  no  control  over  the 

'  ibaies,  and  had  received  no  benefit  whatever  arising 

from   them,  as  they  were  personal  estate),   were 

liable.     Hislluuoui'was  Of  Ofiaion  that  it  was  not 

•Cara-ooort  of  CMpdty,  at  tiiefar  instance,  to  establish 

•DCh  a  liiAQity.    It  was  o^  upon  equitable  con- 

•eidemtions,  properiy  bdoaging  to  soch  a  case,  that  a 

MU  oonld  have  been  ''Med,  and,  if  it  had  been,  it 

Ewoold  probably  have  been  disioissed.    He  was  of 

opinion  that  tbe  appdlaats  eeoM  not  be  placed,  in 

'■■■etsr  of  aerisees,  on  the  list  as  contribu- 

All  parties  most  have  their  costs  ont  of  the 

..    -His  HonoaT' added  that  he  doubted  very 

t  •whetber  the  groimd  npon  which  be  pat  his 

indgment  bad  been  submitted  to  the  attention  of  the 

▼.«.  X>aa»    CBAWOB.TK'S    OOUKT. 

AportMl  kr  W.  H.  Bansr,  liiH.«fMaialiif»iaB, 
Baiiister«t>Ia«. 

3f<iivM7,18,(md29. 
)(iToa>u.aad  Uz.  a.  Coaa. 
!  Act  (11  4<  12  'Viet.  e.  ge^-rPoymrK  mlo 
court  tmdtr. 
p  trmttet  of  a  ttltttmunt  paid  into  eouri 
<sasd(r  Ae  Trurtet  Act,  a  nm  ofl66l.  19>.  lid. 
aviUeA  was  M«  prodmte  of  one-eigMh  part  tfa 
■mm  ^ttook,  wkiek  tloek.m  thedtaih  of  A.  B. 
■war  diaMe/e  aaMN^  etrfoia  partiet,  to  one- 
•etoMA  ofteUeh  tin  pittnttt*  «>if*  «"» tnttfled  .• 
Sanible,  t/ItU  Mi*  «>oaM  Aaoe  teen  a  hrtaeh  nf 
*mft  on  Ike  p*rt  of  the  irmtee  if  the  partitt'httd 
<n9tgioen  him  on  anihorHj/,  ejmreit  or  implied, 
4o  toll  Ihettoek,    The  inmtee  had  not  paid  into 
eomrttt  email  ttmn/fll.  7*.  doing  the  one-eighth 
Of  a  dividend  in  theetooi  to  vhieh  plaintiff  woe 
•aleo  entitled: 
Mold,  that  a/lhongk  Irmteee  were  iomd  topofrinto 
court  the  whole  of  the  truetfmnd,  yet,  ai  the  reten- 
•  Hon  qfthiiemaUium  wa*  not  made  the  ground  qf 
oomplaimtaaainttlhe  truetee,  nor  wot  the  quee- 
diaa  raised  Sy  the  MU,  ike  plainer t  Wl  -muet  be 
■disadwi'if. 

"His  was  a  blU  filed  to  have  it  dedared  that-ttie 
daisBdsot  Cobb,  ti>e  -surviving  trostee  of  a  marriage 
■BtOement,  was  boand  to-ieiHsoe  a  sum  of  187/.  lOs. 
H.  par  seals,  (being  die  'pWntifrs'Wife's  one-eighth 
aiisse  of  a  sum  ef  l.tOM.  Ke  stock)  sold  ont  by  him, 
-and  to  payihe  share  of  die  dividends  dne;  that  it 
•aigfat  be  decreed  that  he  should  repfaioe  that  amount 
of  <stook,  and  transfer  that  stock  when  purchased 
toiOa  pteintift,  and  that  the  trustee  might  pay  the 
aatli.  On  tiie  death  of  one  Chsries  Dixon,  in 
Oetsber  IMS,  the  sum  ef  l.SOO/.  stock  became 
disidble  and  transfeiable  in  one-ehhth  shares,  to 
one  lof -which  the  phdntiff  andhis  wife  were  entitled, 
mdasom  of  stock  was  a  portion  of  a  stQI  larger  sum 
vaHact^otbe-trasts  of  the-settlement.  A  good  deal 
atf  aotmpeiideaee  took  plaoe  after  the  death  of 
ZNnm  as  -to'Mie  best  mode  of  satisfying  dl  parties 
bdeieaud  ander  the  settlement,  and  a  letter  was 
^wiiltan  by  the  pbinMft'  soUcitar  (who  was  also 
beneficially  interested  :in  the  trust  funds)  to  one 
«( the  defendants,  a  sorviviag  ezectttor  Of  Mrs. 


Dixon,  in  the  following  terms :— "  S  Dec.  1848. 
Sir,  —  I  am  surprised  that  I  have  not  heard 
from  you  respectingthe  distribution  of  the  fund 
under  Mr.  Charles  Dixon's  will.  As  the  transfer 
books  close  on  the  I3th  instant,  I  hope  no  further 
delay  may  occur  in  tellinp  out  the  itoek,  and  I  shall  be 
glad  to  hear  iVom  you  m  a  da^  or  two."  All  the 
other  parties  entitled,  were  willing  that  the  stock 
should  be  sold  ont,  and  the  proceeds  divided  amongst 
them.  In  January  1849,  the  defendant  Cobb  ac- 
cordingly sold  out  the  stock,  which  produced  1,3352. 
I9s.  cash,  and  received  a  sum  261.  los.  lOd.  as  a  divi- 
dend due  thereon.  All  the  parties  entitled  to  the  other 
seven-eighths  had  been  paid  their  respective  shares, 
and  had  accepted  the  proceeds  of  the  stock  in  satiafisc- 
tion  of  their  daims.  As  difficultieahad  arisen  as  to  the 
title  of  the  plaintiff's  wife  to  the  one-eighth  share, 
who  derived  it  under  a  power  in  a  will  made  by  a 
married  woman,  the  defendant,  on  the  22nd  of  Jan- 
nary,  1849,  paid  to  the  Aocoontant-General,  under  the 
?rovi«ona  of  the  Trustee  Act  (as  above),  the  sum  of 
66/.  19s.  lid.  being  one-eighth  of  the  stock  to 
which  the  plaintifis  claimed  to  be  entitled;  and 
tiierafore,  the  defendant's  solicitor  wrote  to  the 
plainttffs'  solicitor  informing  him  of  that  bet  The 
trostee  did  not  deduct  some  legacy-duty  which  he 
aliened  by  his  answer  was  payable  m  respect  of  this 
fimd,  nor  did  he  deduct  anythiiu  in  respect  of  coats 
or  expenses,  but  he  retained  in  his  hands  \l.  7s.  4d. 
the  one-eighth  of  die  dividend  which  he  admitted  he 
held  in  bis  hands  in  trust  for  the  plaintjffs  if  en- 
titled. 
The  cause  now  came  on  to  be  heard. 
Bethel!  and  Cole  iot  the  plaintiffs,  contended  that 
the  plaintiffs  being  clearly  entitled  to  receive  the  one- 
eighth  share  of  the  trust  fond,  it  should  have  been 
transferred  to  them  at  once,  without  any  sale  or  pay- 
ment into  court ;  that  the  realizatioo  of  the  stock 
without  the  plaintifls'  express  consent  was  clearly 
improper;  and  also  that  the  trustee  was  not  dis- 
chaiiged,  as  he  had  notin  &ct  paid  in  tiie  wholeof  tlie 
trust  fund,  but  bad  retained  a  part. 

Bolt  and  WtUeoci  for  the  defendant,  ni^  that 
the  trustee  bad  a  clear  right- to  pay  into  Court,  undo- 
the  Trustee  Act,  any  trust  fund,  whether  there  was  a 
donbtfol  title  to  it  or  not,  and  thus  relieve  himself  of 
all  responsibility;  that  what  had  been  done  by  the 
trustee  in  the  present  case,  had  been  done  with  the 
ooosent,  exprMsed  or  implied,  of  the  plaintiffi^  and 
they  could  not  now  be  heard  against  that.airaoge- 
ment. 

Bethetl,  in  r^dy.— As  to  the  fsct  of  a  bBl  being 
filed,  and  not  a  potion  under  the  Trustee  Act,  said 
that  if  it  had  been  by  petition,  all  parties  interested 
in  tiie  whole  fund  most  have  been  served,  and  thus 
created  unnecessary  expense ;  that  it  could  not  be 
sdd  the  fund  had  been  paid  into  Court  under  the 
Act,  when  it  truth  it  was  no  part  of  the  fond  itself, 
but  its  prooeeds  which  had  been  paid  in,  and  which 
was  not  warranted  by  the  Act;  and  that  what  was 
p^d  in  was  so  paid  in  in  a  wanton  way,  and  not  the 
whole  amoimt  to  which  the  plaintifla  were  entitled ; 
that  although  small  the  amount,  the  principle  that  a 
trustee  must  not  deal  with  a  trust  fond  as  he  likes, 
must  prevul.  The  fund  now  in  Court  being  lost,  is 
unproductive,  whereas  if  it  had  been  the  share  of 
stock  it  would  have  produced  jts  dividend. 

Several  cases  were  cited;  the  principal  ones  were 
Knight  v.  Cawthom,  1  De  Gex  &  Sm.  714 ;  Dome 
V.  Dame,  4  Hare,  369;  WUeou  v.  Wibon.  15  Sim. 
487 ;  Eno  v.  Eno,  6  Hare,  171. 
At  the  close  of  the  argument. 
The  YicE-CaANCBU.oa  said,  he  thoupbt  with 
Ijord  T«"g^»l»  that  although  much  mischief  might 
possibly  ensue  firom  the  Act,  yet  that  a  trustee  was 
entitled  to  come  in  under  the  Act,  and  pay  aqy  trust 
fund  into  Court  He  said,  in  the  present  case,  no 
doubt  the  plaintiffii  were  entitled,  unless  the  surviving 
trustee  had  done  some  act  to  discharge  himself.  The 
defendant  savs  he  discharged  himself  by  selling  out 
the  stock  and  paying  in  uie  sliare  of  the  prooeeds 
under  the  Act  of  Parliament,  but  he  was  clearly  not 
justifi^  in  converting  the  stock  into  money,  unless 
be  was  authorised  by  the  correspondence.  Now,  if 
in  the  correspondence  there  is  such  authority,  the 
plaintiff  must  iisil  in  his  dum ;  and  if  no  authority 
there  was  great  force  in  the  aigument  that  a  trustee 
must  pay  in  the  fimd  itself,  and  not  a  part.  He  said 
he  would  read  the  pleadings  and  correspondence,  uid 

defer  his  judgment. 

TUDOHBin'. 
Bttturdag,  March  29.-1116  Vice-Chance  llok. 
— The  question  is,  Whether  a  trustee  was  justified  in 
payine  into  Court  under  the  Trustee  Relief  Act 
10  &  II  Vict.  c.  96,  a  sum  of  money  the  produce  of 
187{.  lOs.  Consols.  The  grounds  upon  which  it  was 
contended  that  such  payment  was  imiiroper  were 
three :  first  that  there  was  no  difficidty  in  the  ease, 
the  plaintiff  being  plainly  and  simply  entitled  to  the 
fund,  and  in  a  condition  to  receive  it;  secondly, 
that  the  Consols  ought  to  have  been  transferred  and 
not  sold,  the  plainw  beioz  entitled  to  the  fund  in 
'specie ;  and  lastly,  that  flie  trustee  was  not  dis- 
cnanied,  inasmuch  as  he  had  not  in  tuA  p^d  in  the 
whote  trust  fond,  but  had  omitted  to  pay  In  -•  sum 


of  I/.  7s.  a  proportion  of  the  dividend  he  had  re- 
ceived before  the  sale  of  the  stock,  which  was  a  part 
of  a  larger  sum  in  which  other  persons  were  in- 
terested. Now  he,  the  Vice-Chancellor,  must  hold, 
upon  the  construction  of  the  Act  that  the  question 
whether  there  was  or  was  not  any  difficulty  in  the 
execution  of  the  trust,  was  not  a  point  open  to  any 
ceetui  que  trutt  to  take,  and  that  a  trustee  having 
fonds  in  his  hands  wss  at  liberty  to  pay  them  into 
court  if  he  were  so  minded.  Upon  the  second  point 
which  was  a  question  of  foct  whether  the  trustee 
was  aothorised  to  sell  die  stock  or  not,  he  was'of 
opinion,  upon  the  evidence,  that  the  trustee  had  an 
implied  aothority  to  do  so,  upon  which  he  was  Aurly 
justified  in  acting  ;  and  upon  the  third  point,  whether 
tlie  payment  was  defective  by  the  omission  of  tdbe 
dividend,  his  lordship  said  that  that  might  be  so  if 
that  had  been  the  ground  of  the  dispute  between 
the  parties  on  the  smject  of  the  dispute.  A  trasiee 
papng  funds  into  court  was  bound  to  pay  in  the 
whole,  aad  not  retain  a  small  sum  which  tM  portlea 
might  have  no  means  of  recovariag ;  bat  in  the  pie- 
sent  case  the  attmtion  of  the  denodaat  had  not 
been  called  to  Uiis  point  and  it  was  mt  a  pofait 
raised  by  the  bill.  If  this  oomplaint  had  been 
made,  the  trustee  would  have  been  bound  to  remove 
the  objection  by  paying  in  the  remainder  of  the 
toad  at  his  own  expense;  but  the  Udgalion  bod 
arisen  en  a  difiarent  ground.  He  was  of  opinlen 
that  the  omission  of  the  U.  7s.  was  not  a  dronm- 
staoce  for  which  the  trustee  should  be  ohargeaUe  in 
this  suit  and  be  ouMt 

Bittmet  the  NVwiM  tottl. 


firmntu6n  &a)D  Courto. 

'  '•  ■' 

oovxT  or  Qusaii's  sairoB. 

Rsported  by  Asax  Btmistoir  and  Paul  SiXMMO, 
Biqn.  Buiistets-at-Lsw. 

TVetdoy,  Jan.  21. 

HaLFOKD  «. '  CAnaON's  COALBKOOK,  &c.'Rau.- 

WAT  CouPAtnr. 
LiaUHfy  tf  Joint  Stock  Company  upon  a  bill  tf 
exckanqe  accepted  by  direetort—Fbrm  qfaceept- 
ance-^itat.  7*8  Vict.  c.  110,  ».  45. 
A  bill  of  exchange  drawn  upon  a  Joint'Slock  Com- 
pony  in  itt  corporate  name,  accepted  by  two  di- 
reemre  at "  dSreetort  qf  the  company  appointed 
to  accept  thi*  bill,"  ana  bearing  upon  it  the  cor- 
porate teal  and  alio  the  eounteritgnalure  of  iAe 
tetreiary,  it  eufficiently  accepted  under  7  if  9 
Vict.  c.  110,  ».  v>,  to  bind  the  eompwty.  _ 

Aetumptit  on  a  hUl  of  exchange  for  Wit.  dmrn 
by  the  plaintiff  upon  and  accepted  by  the  defendtnia, 
payable  three  months  after  date. 

i>/ra— That  the  defendants  did  not  accept.  Istoe 
diereon. 

The  deftadants  were  a  joint-stock  company,  com- 
pletely r^tered  under  the  7  &  8  Vict.  c.  110,  and 
the  bul  of  exchange  upon  which  the  action  waa 
brought  was  drawn  upon  the  company  by  its  ooi'po- 
rate  name,  and  was  thus  accepted :  — "  Accepted, 
John  Barfaam  and  Edmund  Korcott,  directon  of 
Cameron's  ISteam  Coal  and  Swansea  and  Lou^fhor 
Railway  Coinpanv,  appointed  to  accept  thii  btU." 
The  common  seal  of  the  company,  having  its  cor- 
porate name  inscribed  upon  it,  was  also  affixed  to 
the  bill,  and  the  name  of  the  secretary  was  couAter- 
signed.  Mr.  Baifaam  and  Mr.  Noroott  were  two  of 
tlw  directors  of  the  company. 

At  the  trial  before  £&le,  J.  it  was  ohjected'that 
this  acceptance  was  not  binding  upon  the  compuiy 
under  7  &  8  Vict.  c.  110,  s.  45,  which  requires  that 
all  bills  of  excbsnge  shall  be  accepted  by  and  in  the 
names  of  two  of  die  directors  of  the  company  6o 
whose  behalf  they  are  accepted,  and  ihall  by  eueh 
direciort  be  expreued  to  be  accepted  by  them  on 
behalf  of  euch  company.  The  learned  judge  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit 
on  this  objection,  and  the  plaintiff  had  a  verdict  for 
2037. 

Thurtday,  Jan.  16.— M.  Smith  moved  accord- 
ingly. "The  acceptance  docs  not  expreii  that  ifia 
on  behalf  of  the  company,  although  that  may  be 
inferred.  A  rule  on  the  same  point  has  been  granted 
in  the  Court  of  Ex.  in  a  case  of  Edwardt  v.  Th* 
tame  Company  (a) ;  and  the  cases  which  have  re- 
quired so  much  strictness  in  the  fonn  of  attestatioa 
to  a  warrant  of  attorney  also  apply  to  the  present 
case.  "The  bill  is  properly  witnessed  by  the  secre- 
tary;  but  that  is  m  compliance  with  a  provision  of 
the  statute,  which  is  cumulative. 

Cur.  adv.  tuU. 
JtTDQMEST. 
Lord  Camtobli,,  C.J.— We  have  taken  inae  to 
consider  the  motion  for  a  new  trial  to  set  a«de  the 
veidict  for  the  plaintiff  in  this  case.  Having  had  an 
opportunity  of  inspecting  the  bill  of  exchange,  On 
winch  the  action  is  brought  and  having  attentively 
■  the  form  of  the  acceptances  with  the  re- 


Btions  of  the  Act  of  Parliament  upon  which  the 


(a)  Since  discharged. 
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QUEEN'S   BENCH. 


QUEEN'S   BENCH. 


QUEEN'S   BENCH. 


objection  is  founded,  we  are  of  opinion  that  no  mle 
ougbt  to  be  gianted.    However  unreasonable  the 


objection  may  be,  and  whatever  facility  to  fraud  the  payment  thereof,  contrary  to  the  form  of  the 
might  ariso  from  giving  efiect  to  it,  stUl  it  must '  statate  in  such  case  made,  ana  there  never  ires  any 
{nevail  if  the  bill  be  not  accepted  substantially  as  '  other  value  or  consideration  for  the  acceptance 
the  Lezislature  fau  directed.  Although  there  are '  of  Uie  said  bills,  or  of  either  of  them,  &c. ; 
no  words  of  nullification,  the  meaning  of  the  enact-  '  and  tiie  plaintiff,  before  and  at  the  seveiml 
<nent  must  be  talcen  to  be  that  companies  of  &e  ;  timet  when  he  made  the  said  several  bills,  and  when 


by  the  defendant  in  consideration  of  the  said  sum  of ;  alleged  agreemoit,  and  the  evidence  was,  tiiat  tlie 
1001.  so  won  by  betting  as  aforesaid,  and  to  secure  '  defendant  having  lost  the  money  at  bkzaid,  Booeptad 


and  gave  him  a  bill  of  excbaose  for  the  mmoaat  oa 
the  23rd  of  July,  1833,  and  altegad  tliat  he  indoned 
the  bill  to  Knight ;  that  in  the  month  of  Decenber 
following,  the  defendant  reqneited  him  to  take  a 
promissory  note  at  six  months'  date  •■  •  ntii&e. 
tion   for   and   in   sabstitntioo  of  the    biU.     The 


description  therein  mentioned  shall  only  be  liable  as 
acceptors  of  a  bill  of  exchange  where  the  bill  has 
{leen  accepted  by  and  in  the  names  of  two  directors 
of  the  company  on  whose  behalf  it  is  accepted,  uid 
expressing  that  it  is  accepted  by  them  on  behalf  of 
.each  company.  But  we  think  there  is  no  necessity 
for  the  very  words  and  syllables  here  mentioned  to 
be  written  by  the  two  directors  on  the  laee  of  the 
bill.  Aocotoing  to  Dr.  Johnson,  the  meaning  of  the 
words  "  to  express  "  is,  "  to  represent  in  words ;  to 
exhibit  by  langnage;  to  shew  or  make  known  in  any 
manner.  Now,  do  not  the  two  directors  who  have 
accepted  these  bills  represent  in  words,  exhibit  by 
language,  shew  and  make  known  that  the  bills  are 
accepted  by  them  as  directors  on  behalf  of  the  com- 
pany ?  The  bills  ate  drawn  on  the  company  by  its 
ooniorate  name;  they  are  sealed  with  the  corporate 
aeal,  having  the  corporate  name  of  the  company  dr- 
«um8cribea ;  and  they  are  countersigned  by  the 
jecretary  of  the  company,  who  so  describes  himself. 
Then  the  two  directors  write  on  the  bill  "  accepted," 
aign  their  names  under  that  word,  and  add  "  Di- 
Tectots  of  Cameron's  Coalbrook  Steam  Coal 
and  Swansea  and  Longhor  Railway  Company, 
appointed  to  accept  this  bill.  Can  there  bo 
V>T  reasonable  donbt  that  this  bill  is  by  such 
directors  expressed  to  be  accepted  by  them  on  behalf 
of  that  company  ?  By  whom  are  they  represented  to 
be  appointed  to  accept  the  bill  ?  Unquestional>Iy  by 
the  company  who  are  the  drawers.  Do  not  the 
directors  repreaant  that  they  act  under  that  appoint- 
ment? Is  not  this  a  representation  by  them  that  the 
bin  is  accepted  by  them  on  behalf  of  the  company  ? 
We  shooM  not  have  considered  it  necessary  to  say  so 
modi  on  this  sobject  had  we  not  been  informed  that 
another  Court,  in  a  similar  case,  had  granted  a  role 
to  shew  cause  why  the  verdict  should  not  be  set 
wjiie.  We  entertain  the  most  sincere  respect  for 
the  doubts  of  that  Coart,  but  nono  of  us  entertaining 
'  anj  donbt  onisdves,  we  think  we  cannot  with  pro- 
priety grant  a  rule  which  might,  for  a  oonsidenble 
time,  prevent  the  phuntlff  from  enforcing  payment  OT 
a  just  demand.  Stut  refund. 

Hat  ».  Atmno. 
SUl  qf  exehmge—Ilkgat  eoiuiieralion—Pkadmg 

— Evidence. 
Tat  eOutUona  titl  (^exchange  m  on  actio*  by 
mater  agahut  acceptor,  the  dtfendant  pleaded  m 
eubeloHce  thai  he  had  toet  lOOf.  to  A.  by  betting 
on  «  hune-raee,  and  that  the  bill  of  exchange 
declared  on  wo*  afterward*,  at  the  regvett  of  A. 
j/tvem  and  accepted  by  the  dtfendant  m  cotuiiera. 
■tUm  qfthe  eaidtumqflOOI.  m  won,  and  to  tecttre 
ihe  payment  thererf,  and  that  the  plaint^  lott 
the  biU  wt'M  notice.  7%e  evidence  wot  that  the 
till  wot  given  in  renewal  of  a  former  one,  dit- 
honoured  at  maturity,  which  had  been  given  in 
eoniideratiOH  qf  the  lott  bet : 
Held,  that  there  wae'no  variance,  and  that,  notwilh- 
ttmding  the  omittionfrom  the  plea  qfany  mention 
of  the  intermediate  bill,  the  dtfendant  wat  entitled 
fo  a  verdict  \f  the  Jury  thought  that  the  bet  wat 
a  contideratton  that  mmed  the  defendant  to  ac- 
cept the  bill  declared  on. 

Attumptit.—TyM  declaration  contained  three 
counts :  the  first  on  a  bill  of  exchange  for  5(V.  at 
four  months  after  dote,  drawn  by  the  plaintiff  and 
accepted  by  the  defendant;  the  second,  on  a  like 
bill  for  Ml.  at  six  months;  the  third,  on  an  ac- 
oonnt  stated. 

Third  plea.—ThtX  before  the  acceptance  of  the 
Mveral  bills  in  the  first  and  second  counts  men- 
tioned, or  either  of  them,  and  before  stating  the 
account  in  the  last  count  mentioned,  to  wit, 
certain  persons  whose  names  respectively  are 
to  the  defendant  wholly  .unknown,  were  abont 
.to  game  at  a  certain  game,  to  wit,  a  game  of 
hone-radng,  that  is  to  sn,  bv  racing  divers  horses, 
to  wit,  a  horse  named  Snrnlice,  fcnd  divers  other 
horses,  and  the  defendant  tuen  betted  lOOf.  against 
IW.  with  J.  D.  M.  A.  that  one  of  the  persons,  C. 
who  was  about  to  game  the  said  game  with  the  said 
liorse  named  Surplice,  would  not  win  the  said  game 
-with  the  said  horse ;  and  the  said  J.  D.  M.  A.  then 
betted  \0I.  against  lOOf.  with  the  said  defendant, 
that  the  said  person  would  win  the  said  game  with 
the  said  horse  named  Surplice,  and  the  said  game 
was  afterwards  and  before,  &c.  to  wit,  &c.  gamed, 
.and  the  s^  person  then  won  the  said  game  with 
the  said  horse  named  Surplice,  and  the  said 
J.  D.  M.  A.  then,  by  betting  on  the  tide  of  tbe  said 
person,  then  won  of  the  defendant  the  said  sum  of 
1001.  so  betted  as  aforesaid;  and  tbe  said  bills  of 
cxdiange,  in  the  first  and  second  counts  respectively 
mentionnd,  were  afterwards,  to  wit,  on,  &c.  at  the 
-jvqoert  of  the  said  3.  D.  M.  A.  given  and  accepted 


the  defendant  accepted  the  same,  had  notice  of  the  '  promissoiy  note  on  which  the  action  ms  bronght 


premises  in  this  plea  aforesaid,  and  took  the  said 
bills  of  the  defendant  with  stich  notice;  and  the 
defendant  farther  says,  that  tbe  accoimt  in  the  last 
count  mentioned  was  afterwards,  to  wit,  &c. 
stated  of  and  concerning  the  moneys  alleged  to  be 
due  on  the  said  bills  of  exchange  in  the  said  first 
and  second  counts  respectively  mentioned,  and  of 
or  concerning  no  other  money  or  cause;  and  the 
s^d  sum  of  money  in  tbe  last  count  mentioned 
was  and  is  the  amount  of  the  said  several  bills,  and 
no  other  money. — Verification. 
Replication^— lie  tmaria. 
At  the  trial,  before  Brie,  J.  in  Hilary  Term,  1850, 
it  was  proved  for  tbe  defendant  that  the  defendant 
lost  100^.  to  J.  D.  M.  A.  by  betting  against  the  horse 
called  Surplice,  at  the  Derby  Stakes,  in  the  year 
IS48 ;  that  at  tiie  request  of  J.  D.  M.  A.  and  in  pay- 
ment of  the  bet  of  1002.  so  lost,  the  defendant  ac- 
cepted a  bill  of  100/.  at  a  month,  drawn  upon  him  by 
the  pimntiff;  that  the  bill  was  dishonoured;  and 
that  aft«wards  the  plwntiff  drew  upon  the  defendant, 
and  tbe  defendant  accepted  the  bills  declared  as  in 
renewal  of  tbe  dishonomped  bill.  Thereupon  it  vras 
objected,  on  behalf  of  the  plaintiff,  that  the  plea  was 
not  proved,  inasmuch  as  the  bills  appeared  to  have 
been  given,  not  in  consideration  of  the  bet  lost,  but 
of  the  hill  that  had  not  been  honoured ;  and  that,  to 
admit  the  defence,  tbe  plea  should  have  set  out  tbe 
bets  relative  to  the  intermediate  bill  (Boulter  v. 
Coghlan,  1  Bin.  N.  C.  096).  The  learned  judge 
overruled  the  objections,  reserving  leave  to  the  plain  • 
tiff  to  move,  if  necessary,  that  a  verdict  be  entered 
for  him ;  and  to  the  defendant  to  amend,  if  neces- 
sary ;  and  he  left  it  to  the  jury  t^  say  whether  Uie 
bills  declared  on  had  been  made  in  consideration  of 
flie  bet.  Verdict  was  found  Ibr  the  defendant ;  and, 
snbseqoently,  a  rule  niti  was  obtained  for  entering  a 
verdict  for  the  defendant,  pursuant  to  leave,  or,  if 
necessary,  for  judgment  aon  obttante  veredicto,  on 
the  ground  that  the  8  &  d  Vict.  c.  109,  doe<  flot  ex- 
pressly avoid  securitiea  given  for  a  gaming  debt. 
Against  the  rule  cause  was  now  shewn'oy 

M.  Chambert,  Q.C.  and  Keenc—Tbe  plea  was 
proved.  The  question  was  one  of  fact  for  the  jury, 
and  their  finding  will  not  be  disturbed.  It  is  as- 
sumed on  the  ouier  dde  that,  because  the  bills  de- 
dared  on  were  given  after  tha  lOOi.  bill  had  been 
dishonoured,  they  were  given  in  consideration  of 
that  '.bill  only ;  bat  if  they  were  given  in  considera- 
tion of  the  bet  and  of  that  bill,  and  that  was  shewn, 
the  plea  was  proved.  It  is  dear,  on  the  evidence^ 
that  thev  may  have  been  so  given ;  the  verdict  shews 
that  in  tiie  opinion  of  tbe  jury  they  were  so  given. 
The  case  of  Boulter  v.  Coghlan  does  not  apply. 
The  issue  &en  was  whether  tbe  note  bad  been  given 
in  pursuance  of  a  certain  apedfic  agreement,  and  it 
was  dear  that  it  was  not.  The  question  in  this  case 
was  whether  the  lost  bet  was  a  consideration  that 
moved  the  defendant  to  accept  these  bills.  That 
case  was  before  the  5  &  6  Wm.  4,  c.  41 ;  and  under 
the  statute  of  Anne  a  note  i^n  for  a  gaming  con- 
sideration was  absolutely  vmd,  even  in  the  hands  of 
an  innocent  bolder.  At  present  notioe  of  the  tainted 
origin  must  concur  with  the  taint  to  avoid  a  bill 
lAvenfor  a  gaming  connderation ;  and,  therefore, 
9ie  Court  will  not  either  require  that  intermediate 
transactions  be  fiilly  set  ont,  or  be  liberal  in  allow- 
ing amendment.  [The  rest  of  the  argument  is 
rendered  unnecessary  by  the  judgment.] 

Walton,  Q.C.  and  Jamet,  Q.C.  contra.— The  case 
of  Boulter  v.  Coghlan  was  well  dedded,  and  applies 
to  this.  The  illq^ity  relied  on  must  be  traned  in 
the  plea  from  its  origin  to  the  title  of  the  plaintiff. 
That  the  transaction  set  out  in  the  plea,  and  proved 
in  evidence,  is  practically  one  and  the  same,  b  not 
enon^.  (David  r.  Prteee,  13  L.  J.  Q.B.  88.)  The 
plaintiff  ought  not  to  be  called  on  to  defend  the 
parity  of  a  bill  which  the  plea  does  not  mention. 
[The  rest  of  the  argument  is  xmnecessary.1 

Qir.  adv.  vult. 
JUDOHBKT. 

liord  Campbell,  C.J. — We  are  of  opinion  the 
verdict  for  the  defendant  on  the  last  plea  ought  not 
to  be  disturbed,  as  all  the  material  allegations  in 
this  plea  were  proved.  The  plaintiff^s  counsd  rested 
their  otjection  on  tbe  authority  of  Boulter  v. 
OoghUm,  1  Scott,  588.  We  entirely  approve  of  that 
deosion.  There  the  plea,  after  stating  the  loss  of 
the  monev  at  play,  went  on  to  allege,  "the  said 
money  being  so  lost  it  was  agreed  betireen  the  parties 
the  payment  thereof  should  be  secured  by  the  pro- 
missoi7  note  of  the  defendant,  to  be  by  him  made ; " 
and  in  pursuance  of  that  agreement  the  defendant 
made  the  promissory  note  on  which  the  action  was 
brought.  The  replication  denied  that  the  promissory 
note  was  made  by  the  defiendant  in  pursuance  of  the 


was    maius    and   ddivered   to   him,    and    Ka^ 
indorsed  the  note  to  the  plaintiC  Lord  Chief  JaslMa 
Tindal,  with    the  other   judge*  of  tba  C.P.  wy 
properly  hdd  the  plea  not  proved,  for  tha  note  had 
not  been  made  in  purtuaiioe  of  tbe  agreement  ■ '     ' 
in  the  plea,  but  in  pnrsnaace  of  anoUwr  ai 
between  the  parties.    In  the  present  (»ae,  I 
the  plea,  after  stating  the  loes  of  lOOf .  goes  ta  ts 
allege  that  the  two  bills  of  exduoga  on  which  tbe 
action  is  brought  were  given  and  aoeeptad  by  tiie 
defendant  in  ooniideratien  of  tiie  aid  anm  of  HM.  to 
lost  by  betting  as  aforesaid,  and  to  aeeore  Oa  p^- 
ment  thereon  the  replication  de  u^wrid  pots  Oit 
in  issue,  but  this  allegation  was  proved ;  the  Ub 
were  given  in  omsideiation  of  this  lOQt.  to  Ititbr 
betting,  and  secured  to  the  plaintiff  bT  thMi.    TUi 
was,  at  all  events,  part  of  the  ooniidentira.    IV 
plea  adds  that  then  was  no  other  oonaidaatiaa  fm 
theaccaptancy;  butthisisannnneceaaary  tlViptiwi, 
not  requiring  tobe  proved:  aod  if  wearetoimdaitaad 
theywere'nvenon  thefirstuUoflOM.  likenrisaaaaeia- 
siderationtbrtheacceptaaoe,  the  plea  ia  not  dijpiuitl 
and  becomes  a  bar  to  the  actioo,  as  the  bills  oa  wUA 
the  action  is  brought  are  nullified  if  auay  part  of  the 
consideration  was  illegal.    As  tha  law  noir  Itmh, 
the  illegality  of  the  oontideration  wooM  be  no  sMasr 
to  a  holds'  for  a  bond  fie  eoniidwtion,  bat  tkt 
plea  goea  on  to  allege,  what  was  distioctiy  moved, 
that  the  plaintiff,  before  and  at  the  sevosl  tiaai 
when  the  payments  vrere  made  and  accepted,  htd 
notice  of  the  premises  afore«id,  and  took  Ae  wiH 
bills  from  the  oefsiidant  with  the  said  notice.    W* 
have  therefore  come  to  the  eondiMJnn,  that  ia  tkil 
case  there  b  ndther  defideaey  of  proof  nar  iniia, 
and  tbe  application  to  anead  the  riaa  is  naaaoM. 
sary.    An  exception  waa  taken  to  toe  vahdi^  of  Iks 
plea,  on  the  gronnd  that   the  atatate  8  &  9  Tlet. 
c.  109,  does  not  expressly  avoid  aecoities  gitaa  te 
gamins  debts.    But  tbe  statate  5  &  6  Wm.  4,  a  41. 
s.  1,  does  enact  sodi  aecority  sbalt  be  Jsssssd  to 
have  been  made  fear  an  illegal  iiuiisidiaalioai  aad 
thereupon  void,  exeept  in  the  hands  of  a  beiUfid* 
holder  for  valoe.    Therefon,  the  lab  ■ntkedv- 
diarged.  iWidtetayed; 

Saturday,  Feb.  it. 
Elliott  ».  Clattok. 
Uncertificated  Battrupt—PerMual  liloar  V  • 
medical  praetUiemer. 
A  general  medical  pracHtioner,  being  an 
caled  bankrumt,  but,  by  the  atmilamce  <f^ 
enabled  to  obtain  medicinte  oa  credit,  wdssW 
continue  carrying  on  hi*  tattaet*,  eaaasi  rttafcr 
for  hi*  attenJaneei  and  mtdieine,  ^kitauipm 
tnleifert,  and  refuire  payment  to  be  imw  » 
them. 

Debt.— The  dedaiation  stated,  thatOie  dAatat, 
on  the  28ti>  day  of  January,  A.D.  IKO,  <ns  iadlMM 
to  the  plaintiff  in  23/.  3t.  6d.  for  tiie  wnk.  cm 
dlligeoce,  aad  attendance  of  the  |dtdntifflv  >" 
before  that  time  performed  and  bestowed  tss 
surgeon  and  apotheory  for  the  said  defendant,  a» 
at  his  request,  in  and  abaat  the  beating  tad  gp^l 
the  defendant  and  diveia  other  peraoas  of  ana 
diseases,  &c ;  and  alto  for  divoa  aMdidaei  ad 
other  neeesssry  things  bv  tbe  plaintiff  bsfow  tnti 
time  found  and  "provided,  adiniuistiwed,  djiww»' 
and  applied  on  those  occasions  for  the  iubmim, 
and  at  his  request;  aad  for  money  foand  to  kea> 
from  the  defendant  to  the  plaintiff  on  an  amoi 
then  stated  between  them. 

4M  P/e«.— As  to  the  leaidae  of  tiie  debt  in  As 
dedaration  mentioned,  that  heretofore  and  *""  t* 
passing  of  the  said  Act  of  Pariiainent  beninbefonB 

the  second  plea  mentioned,  to  wit,  on  tiie  saatSut 
day  of  November,  A.D.  1845.  hereinbefor*  in  as 
second  plea  mentioned,  the  plaintiff  was  a  saigl* 
and  apothecary,  teader.  dealer,  and  chapman,  tads 
trader  witUa  aad  •o^eet  to  the  itatates  tb(o9 
force  concerning  bankiapta;  aad  that  thepw^' 
before  the  aocmiiig  of  the  said  reddae  of  the  dwt  m 
tbe  dedaration  moitioned,  duly  filed  the  said  deotia- 
tion  in  writing  berdnbefore  in  the  second  pba  osa- 
tioned  in  manner  and  form  aa  in  the  said  second  pM 
is  alleged;  and  that  thereupon,  and  before  Oeae- 
cniing  of  the  said  residue  of  the  debt  m  tiie  deoti*- 
tion  mentioned,  the  plaintiff  became  and  ***  * 
bankrupt  [setting  ont  the  prooeedineh  &e.  ia  haok- 
roptcy]  i  and  that  after  the  commencement  f^y^i 
said  sm^  aad  after  theaccming  of  tbe  said  loddne  n 
the  debt  in  the  dedaration  mentioDed,  to  wi^oft 
&C.  the  said  Joaeph  Callow,  as  toch  itnim 
assignee  as  aforesaid,  required  the  defendant  te  PV 
to  him  the  taidretidne  of  the  debt  in  the  deJaialioB 
mentioned.  ^^ 

Jbyfieafioa    io  the  fimih  pte».~Tiiit  n* 
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said  work,  care,   diligence,  and  attendance  of  the 
plaintiff  by  him  performed  and  bestowed  as  a  surgeon 
and  apothecary  for  the  defendant,  as  in  the  declara- 
tion mentioned,  so  fitr  as  the  same  relate  to  the  said  \ 
residae  of  the  said  debt,  were,  and  erety  part  of  the  : 
same  was,  merely  the  personal  labour  of  ue  plaintiff ! 
in  that  behalf,  performed  and  bestowed  after  the 
filing  by  the  plamtiff  of  the  said  declaration  tiiat  he 
was  unable  to  meet  his  engagements,  and  after  be 
had  become  and  was  a  banltrupt  as  in  the  said  fourth 
piaa  mentioned,  and  were  and  erery  part  of  the  same 
Was  then  done,  performed,  giren,  and  bestowed  in 
and  for  the  necessary  nresent  maintenance,  support, 
and  livefihood  of  Ae  plaintiff  and  his  family.    That 
the  nid  medidnes  and  other  necessary  things  by  the 
plaintiff  found,  provided,  administored,  delivered,  and 
applied  for  the  defendut  as  in  the  said  declaration 
mentioned,  tec.  were  and  every  mat  of  the  same  vras 
fooni,  provided,  administeret^  delivered,  and  applied  I 
by  the  plaintiff  as  sndi  surgeon  and  apothecary  as  ' 
aKKMaid  after  he  had  become  and  was  a  bankrnpt,  I 
aod  then  were  and  every  part  of  the  same  was  pur- 
chased and  obtained  by  the  plaintiff  from,  by,  and 
out  of  the  earnings  and  profits  of  his  professional 
labour  done  and  performed  after  he  had  oecome  and 
was  a  bankrupt,  and  not  otherwise,  and  that  the  said 
medkines  ana  other  necessary  thinn  were  and  every 
port  of  the  same  was  then  greatly  incmsed  in  value 
and  price  by  the  personal  labour  of  the  plaintiff  in 
preparing,  mixing,  compounding,  and  administering 
the  same,  and  that  the  said  medicines  and  other 
neoeasary  things  were,  and  every  part  of  the  same, 
was  then  found,  prorided,  administered,  delivered, 
and  applied  by  the  phtintiff  in  and  for  the  necessary 
pteseot  maintenance,  support,  and  livelihood  of  the 
lilaintiffand  bis  family,  and  as  •  part  of  and  inci- 
deatal  and  necessary  to  his  sud  penonal  labour,  and 
in  order  that  he  might  perform  the  said  personal 
labour    in    the    most    advantageous    manner   for 
the      necessary     present     maintenance,    support, 
and  liTeHbood  of  the  plaintiff  and  his  fomily,  &c. 
And  that  the  said  residue  of  tbe  soU  debt  due  and 
payable  from  the  defendant  to  the  plaintiff  in  respect 
of  the  said  work,  care,  diUgenoe,  and  attendance  of 
the  plaintiff,  and  in  respect  of  the  said  medicines  and 
other  necessary  things  by  the  pUntiff  found,  pro- 
Tided,  administered,  delivered,  and  apidied  fbr  the 
dafendant,  and  in  respect  of  the  said  account  stated 
by  and  between  the  phuntiff  and  defendant,  was  not 
.more  than  sufficient  for  the  necessary  maintenance, 
support,  and  tirelihood  of  the  plaintiff  and  his  family . 
JifFe^uier.— That  the  said  work,  care,  diligence, 
lai  attendance  of  the  plaintiff  in  the  said  replication 
tte'unmetf,'  were  not,  nor  was  siiy  riarf  'of  ne  same, 
nsnly  the  personal  labour  of  the  plaintiff  performed 
or  bestowed  in  manner  and  form  as  in  the  said  re- 
plication is  alleged,  norwerenorvraaany  partof  the 
sane  done,  performed,  given,  or  bestowed  in  or  for 
.tte  necessary  present  maintenance,  support,  orlive- 
UMMid  of  the  plaintiff  or  his  fomilv,  nor  were  the 
•sid  medidnes  and  other  necessary  things  in  the  said 
replication  dsentioned,  nor  was  any  port  of  the  same 
purchased  or  obtained  by  tlie  plaintiff  from,  bv,  or 
oat  ef  the  earnings  or  profits  of  his  personal  labour 
ikne  or  performed  in  manner  and  rorm  as  in  the 
said  lepHintion  ft  alleged,  nor  were  the  said  medi- 
cines and  ether  necessary  titinn,  nor  was  any  part  of 
the  same,  foRind,  provided,  administered,  deUvered, 
«r  applied  by  tlie  plaintiff  in  or  for  the  necessary 
pwoeut  maintenance,  support,  or  livelihood  of  the 
plaintiff  or  his  iamil^,  or  as  a  part  of,  or  incidentai, 
or  nrnssaiy  to  his  said  personal  labour,  or  in  order 
tliat  be  might  perform  the  said  personal  labour  in 
tiie  moot  advantageous  manner,  &c. 

At  the  trial  it  appeared  that  the  plaintiff,  though 
'  on  anoertifiaited  bankrupt,  bad  been  enabled  to  oon- 
tiane  the  practice  of  his  profesrion  by  the  aid  of 
fiienda,  one  of  whom  had  bought  in  for  him  his 
stock  of  medidnes.  He  had  attended  ihe  defendant 
■s  a  general  medical  practitioner,  and  supplied  him 
with  the  neoessarymedidnei.  The  greatest  part  of  the 
plointiS'a  bill  was  for  medicines ;  out  it|,was  proved 
that  the  intrinsic  value  of  the  dnqp  was  very  triiliog, 
their  value  depending  prindpally  upon  the  personal 
■kiU  of  liim  who  administered  them.  It  was  ob- 
ieded,  first,  that  the  repliaation  was  not  prored; 
aeeondly,  that  it  was  bad  in  arrest  of  judgment.  A 
▼eidiet  was  found  for  the  plaintiff,  damages  222. 17s. 
aubject  to  a  motion  upon  those  points.  A  rule  niti 
,  liad  aoaordmgly  befn  obtafaied  to  enter  the  verdiet 
Air  the  deftndgnt,  o«  arrest  tiie  judgment. 

TkmrttUif,  Dee.  b.— Fraud*  shewed  cause.— The 
replieation  u  proved.  The  sale  of  the  medidnes  is 
to  blended  with  the  mere  personal  skill  and  labour, 
fliat  tiiey  cannot  be  severeu,  and  the  plaintiff  is  enti- 
tlad  to  recover  for  both.  [EaLK,  J. — An  uncertifi- 
cated bankrupt  isentitledtobispeisonaleamings;  and 
tiatdoas  notmeon personal labourmtrely;  beeausea 
painter  who  produced  a  picture  worth  100  gmneas, 
tfaoudi  the  materials  aiight  be  worth  only  a  shilling, 
would  be  entitled  to  reomve  that  money.  Patte- 
•etr.  J. — I  see  no  evidence  that  the  meudnes  were 
pwebased  out  of  his  personal  earnings.]  They  could 
nat  be  porchased  in  any  other  way.  It  cannot  be 
•iU  that  the  earnings  were  obtained  by  a  resale  of 
the  nadicines  at  a  profit.    In  tnih,  die  diarge  for 


medicines  is  only  a  mode  of  charging  for  the  personal : 
attendance.    Because  one-twentieth  part  of  tne  value  j 
arises  from  the  drugs  themselves,  the  assignees  claim  I 
the  whole,  although  nineteen-twentieths  arise  exdu-  | 
sively  from  the  personal  labour.    That  they  are  not  i 
entitled  to  do,  and  the  replication  is  proved,  and 
affords  an  answer  to  theplea  of  bankruptcy.  (SiUv.  { 
Otborne,  1  Esp.  140;  Svant  v.  Brown,  I  Esp.  169 ; 
Bectham  v.  Drake,  13  Jurist,  928.)    In  Crifton  v. 
Poole,  1  B.  &  Ad.  568,  the  work  for  which  the 
plaintiff  Bou^t  to  recover  was  not  his  personal  labour 
at  all  i  it  was  done  by  others  whom  he  employed. 

Bramwell,  contra. — The  Court  will  not  extend 
this  privikge  of  an  uncertificated  bankrupt  further 
than  the  cases  have  already  carried  it.     [Eblb,  J. — 
T  do  not  think  that  the  inclination  of  tne  House  of 
Lords  in  Beeiham  v.  Drake  was  to  limit  it.]    It 
was  not  favoured  in  WilUanu  v.  Chambert,  10  Q.B, 
Rep.  337;  and  in  Crqffon  v.  Poole,  the  plaintiff  was 
nonsuited.    [Wiohtmam,  J.— What  would  be  the 
dedaration  by  the  assignees?]   For  work  and  bd>our 
and  materials.    [Erle,  J.— Then,  upon  imeral  de- 
murrer, would  uere  not  be  judgment  for  the  de- 
fondant  ?]    Not  so ;  it  would  be  good,  at  all  events, 
as  to  the  materials ;  and  if  the  bankrupt  chooses  to 
mix  up  the  sale  of  goods  with  his  personal  labour, 
he  loses  the  right  to  all.     rWioBTMAN,  J.— Then  | 
a  carpenter  cannot  recover,  oecause  he  uses  nails  in , 
his  work.]    Not  if  he  buys  and  sells.    rEaLS,  J.—  j 
Bat  the  sculptor  who  buys  a  shilling's  worth  of  | 
marble,  and  mokes  a  valuable  statue,  would  be  able  | 
to  recover,  at  all  events,  if  he  made  it  to  order ;  : 
perhain,  if  he  made  it  to  sell,  and  sold  it,  the  pro-  \ 
ceeds  wotdd  pass  to  the  assignees.].    Can  it  depend  ; 
upon  whether  the  thing  is  made  to  order  or  upon  I 
speculation  ?    The  only  definite  and  intelligible  rule 
is  to  confine  the  privilege  to  mere  personiu  labour. 
This,  therefore,  is  a  bad  replication,  and  every  alle- 
gation ought  to  be  proved.    It  is  not  proved  that  the 
medidnes  were  purchased  out  of  the  plaintiff's  per- 
sonal earnings,  nor  that  the  accoant  stated  vras  in 
respect  of  tiie  personal  labour,  for  no  account  stated 
waa  proved.   (He  also  referred  to  Hemty  v.  Stevent, 
3  Boa.  &  P.  565.)  Cur.  «fo.  wit. 

CoLKUDea,  J.— This  wu  ai^ed  before  my  bro- 
thcn  Wightman  and  Erie,  and  myself.(a)  It  was  a 
motion  to  enter  the  verdict  fbr  the  defendant,  or  to 
arrest  the  judgment.  The  action  was  for  work  and 
labour  as  a  surgeon  and  apothecary,  and  for  goods 
sold  and  delivered,  and  on  an  acooqnt  stated.  The 
plea  was  the  bankruptcy  of  the  plaintiiii  and  that  the 
goods  were  claimed  oy  the  assignees :  NpUc^ion,  in 
effect,  that  the  labour  was  the  personal  labour  of  the 
phuntiff  bestowed  after  the  bankruptcy,  and  done  for 
the  necessary  support  of  the  plaintiff  u>d  his  family, 
and  ii»  goods  ana  medidnes  were  purchased  out  of 
the  proceeds  of  the  plaintiff's  personal  labour,  and 
increased  in  value  by  the  plaintifi^s  personal  labour 
and  skill.  The  rejoinder  traversed  that  the  labour 
was  the  personal  labour  of  plaintiff  bestowed 
after  tiie  bankruptcy,  and  that  the  goods  and  medi- 
dnes were  purchased  out  of  the  proceeds  of  the  par- 
somd  labour  as  alleged  in  the  replication.  It  was 
prosed  that  the  plaintiff  was  ageneral  medical  prac- 
titioner, and  had  failed  and  become  insolvent,  and 
was  an  uncertificated  bankrupt,  but  by  some  arrange- 
ment with  a  friend,  who  baa  purchased  his  stock  of 
medidnes,  he  continued  in  possession  of  credit, 
carrying  on  his  business  as  Wore,  and  was  sup- 
plied with  fresh  medidnes  and  credit  from  ocoasioitBl 
sources.  Under  these  drcnmstanoes  the  debt  was 
contracted.  The  plaintiff  attended  tiie  defondant, 
giving  him  the  beneftt!of  his  skill,  and  furnishing  the 
me^dnes  which  he  thought  neoeasary.  We  have 
considered  this  case,  and  ore  of  opinion  that  the  repli- 
cation was  not  proved.  In  Crt^tom  v.  Poole, 
1  B.  &  Ad.  568,  the  plaintiff  was  an  uncertificated 
bankrupt.  His  busiiMSS  was  that  of  a  furniture 
broker :  the  debt  was  oontraoted  in  the  removal  of 
the  defenduif  s  goods,  and  to  do  this,  the  plaintiff 
had  procured  vans,  supplied  bottle  cases  and  crates, 
and  employed  assistants  in  packing,  unpacking,  and 
remoring  the  goods.  Some  fiimiture  he  deoned  and 
repaired,  and  found  the  necessary  materials  for  those 
purposes.  The  Court,  held  this  was  not  a  demand 
for  mere  personal  labour.  Tiie  plaintiff  was,  in  sub- 
stance, carrying  on  his  bndaess,  and  the  proceeds 
passed  to  the  sssignees.  So  it  ^ipears  to  as  here : 
in  substance  the  plaintiff  was  aayixiif  on  his  busi- 
ness as  a  medical  practitioner;  he  is  m  possession  of 
his  original  stock  of  medidnes  on  credit,  and  he  pro- 
cures more  upon  credit,  aod  with  these  and  his  per- 
sonal skiU  he  is  pursuing  his  occupation  for  profit. 
It  wonld  be  to  carry  the  prindple  laid  down  in  Silk 
V.  Otborne,  hi  beyond  what  is  reasonable  to  apply  it 
to  a  case  like  the  present. 

Rule  lAeolute  to  enter  the  terdiel  /or  th» 
defendant.    ___ 

Saturitt^.Fei.22. 

ScBMALz  *.  Amr. 

Prineiful  and  afent—Ckarter'parti/—UeHtUf  «/ 

a/en4  and  nndieeloeed  prine^falr-VaHanet. 


(a)  PattsaOD,  J.  heard  part  of  th*  argument  only. 


A  perion  contracting  at  agent  for  an  unknovn  <m<< 
URiuiined  principal  it  not  precluded  from  luing 
ae  principal  himielf,  unleet  it  appear  that  the 
other  party  to  the  contract  relied  on  the  eharae- 
ter  of  the  plaintiff  a»  agent  only,  and  would  not 
have  contracted  Kith  Mm  a*  principal  tf  he  had 
known  him  to  to  be. 

By  the  term  qf  a  charter-parly  made  between  the 
drfendant  at  owner  of  a  thip,  and  the  plaintiff  ae 
agent  for  an  unknown  and  uunamed  principal,  it 
wai  agreed  that  the  defendant  ihould  take  on 
board  a  certain  cargo,  l(C.  One  qf  the  «f  nw/o- 
tion*  wai  in  theie  wordt . — "  Thi*  charter  ieinff 
concluded  on  behalf  (^another  party,  it  i»  agreed 
that  all   retpontibiltty  on  the  part  qf  8.  the 

5>leintiff,  ceate  at  toon  at  the  cargo  it  thipped." 
H  an  action  m  the  charter-party  by  the  plaint^ 

at  principal/or  not  taking  the  cargo  on  board,  it 

wai  proved  that  the  plaintiff  wai  thi  real  prk^ 

eipal: 
Beld,  thai  the  dtfendatU  wai  entitled  to  lu*  a§ 

prineipal. 

Aitumpiit  on  a  charter-party. 

The  declaration  stated  the  instrument  as  "  a  CMr- 
tam  charter-party  of  aSreigfatment  then  made  be- 
tween the  defendant,  therein  described  as  the  owner 
of  the  good  ship  or  vessel  called,  &c.  of  the  one  part, 
and  thepUdntiff,  merchant,  and  freighter,  of  the  other 
part."  Breach,"tbataIthoughtheplaintiffhadalway8, 
from  the  time  of  making  thcaoid  agreement,  been  ready 
and  wilUng  to  load,  according  to  the  terms  of  and  in 
the  manner  spedfied  by  the  sud  charter-party,  a  com- 
plete cargo  of  large  steam  cools,  not  exceeding  vrhat 
the  sud  ship  comd  reasonably  stow  and  carry,  over 
and  above  her  tackle,  &c.  at  any  spout  not  above 
Howden,  or  from  so  near  to  any  safe  spout  not  above 
Howden  as  the  sud  ship  could  safely  get,  of  wUdi 
the  defendant  had  notice ;  yet  the  defendant  did  not 
sail  or  proceed  with  allconvenient  speed,  or  at  anytime 
after  tne  making  of  the  said  agreement  and  ohsrter- 
party  u  aforesaid  to  any  safe  spout  not  above,  at,  or 
near  Howden,  as  aforesaid,"  lie 

Ut  Plea. — Non  auunmnt. 

On  the  trial,  b>fore  Wi^tman,  J.  at  the  New- 
castle Summer  Aniies  in  1850, the  followiiu:  "me- 
morandum for  charter,"  signed  by  the  defendants 
was  pnt  in :— "  Newcastle-upon-Tyne,  23nl  day  of 
July,  1849.  It  is  this  day  mutually  agreed  betwean 
ib.  6.  Avery,  owner  of  the  good  ship  or  vernal 
called,  &c.  now  in  the  Tyne,  on  the  one  part,  and 
6.  Sdimalx  and  Co.  merdiants,  as  agents  at  the 
freighter,  of  the  other  part,  that  the  said  ship  bdnc 
tight,  &e.  shall,  with  all  convenient  ipeed,  tail  ana 
proceed  to  a  safe  spout  not  above  Howden,  or  so 
near  thereunto  as  she  may  safely  get,  and  there  load 
frvm  the  agents  of  the  saia  freighter,  in  regular  tarti, 
a  complete  cargo  of  large  steam-coal,  not  exceeding 
what  she  can  reasonably  stow  and  carry,  over  aM 
above  her  tackle,  Ac ;  and  being  so  loaded,  shall 
therewith  proceed  to  Swinemund^  and  deliver  the 
same  to  the  said  freighter,  or  his  assigns,  on  being 
paid  freight  at  and  after  the  rate  of,"  &c.  Anonc 
other  stipulations,  it  contained  the  foUowing: — "  Thw 
charter  being  oondnded  on  behalf  of  another  party, 
it  is  agreed  that  all  responsibility  on  the  part  of 
G.  Schmalx  and  Co.  cease  as  soon  as  the  cargo  is 
shipped."  The  cUuse  in  italics  appeared  in  apiinted 
form  of  charter,  which  was  used  oy  the  phuntiff  and 
his  partners,  and,  it  was  said,  was,  in  the  present  in- 
stance, inadvertently  omitted  to  be  struck  out ;  and 
evidence  was  given,  that  in  a  oonveitation  between 
the  defendant  and  the  partner  of  the  plaintiff,  the 
latter  had  stated  that  the  plaintiff,  was  really  inte- 
rested, and  that  it  was  a  speculation  of  his  own.  It 
was  objected,  for  the  defendant,  that  there  wat  • 
variance  between  the  charter-party  as  declared  1900 
and  as  given  in  evidence.  The  learned  judge  in- 
clined to  the  opinion  that  the  plamtiff  was  ooaduded 
by  the  terms  of  the  charter-party  from  saying  that 
he  waa  not  agent,  and  that  me  endenoe  altered  tlie 
written  contract.  A  verdict  was  entered  for  the  de- 
fendant on  the  first  issue,  and  for  the  plaintiff  on 
the  second  and  third  issues,  leave  bdiw  reserved  to 
move  to  enter  a  verdict  for  the  pluntiff  for  bl.  Wo. 
damages.  In  the  following  Micfiaelmas  Term  a  rule 
nisi  was  granted  aocordingly,  against  whieh  canse 
was  shewn  (Nov.  6)  by 

Walton,  Q.C.  and  Unihani.  The  contact  In 
this  case  remained  executory  at  the  time  of  actioa 
brought:  and  therefore  the  plaintiff,  who  bad 
entered  into  it  as  agent,  was  not  entitled  to  sue  as 
prindpal.  Humble  v.  Hunter,  12  Q.B.  310  j 
Bickerton  v.  BurreU,  5  M.  &  S.  286.  It  may  be 
that  the  defendant  would  have  refused  to  deal  witii 
the  plaintiff  as  principal.— that  he  was  willing  to  deal 
vrith  any  one  whom  he  did  not  know,  but  aOMdntely 
unwilling  to  deal  with  the  plaintiff  whom  he  dia 
know,  further,  there  was  no  mutuality  between  the 
plaintiff  and  the  defendant;  fbr  an  action  for  not 
loading  a  cargo  would  not  have  lain  against  Qt^ 

{ilaintiff:  and,  if  the  cargo  had  been  shipped,  tke 
iabilityof  Schmalx  &  Co.  would  have  been  asd«> 
ded.  rWiOBTMAN,  J.— Schmalx  was  the  prindpaL] 
His  written  statement  in  the  contract  is,  that  be  was 
not  the  prindpal:  and  be  cannot  be  permitted  to 
contndlct  this.    This  case  is  governed  by  JenUm* 
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.QUEEN'S.  BENCH. 


T.  Mmiehiium,  18  L.  J.  Q.B.  274.  [Pattbson.  J. 
.  — In  thatcase  thare  wia  not  any  bindiag  oontoact; 
in  this  tbereiwas  a  oontnujt,  at  all  «*aiita  oinding  on 
the  defendant  until  the  ship  waa  loaded.  It  cannot 
tiare  been  meant  that,  after  the  loading  of  the  ship, 
there  sboold  he  do  cooiract  with  any  one.]  The 
QOBtract  was  with  the  anknown  pandpal,  who  was 
not  to  be  Schmalz ;  the  latter  was  only  bound  to 
disclose  liim  if  he  ^  not  come  forward. 

Kaouln,  Q.C.  and  UdM,  contra.   This  objection 
Oo^t  to  have  been  taken  to  the  reception  of  the 
endenoe  that  the  plaintiff  was  tlie  princijial ;  as  was 
done  in  Humble  t.  Hunitr,  12  Q.B.  310 ;  bat  in  fact 
.parole  evidence  is  always  necessary  for  shewing  that 
the  party  sbed  is  the  party  who  made  tiia  contract, 
andisbooadbyit     THimumT.  X«<icr,  11  A.&E. 
509.       In  the  case  of  Bieterton  v.  BurrM,   the 
,  Mntiact  had  been  signed  by  ttie  a^at,  the  pUuntiff, 
itot  the  principal  by  name,  and  so  is  distingnishiAle ; 
*  .lw#dee.  in  Rayntry.  Grote,  the  agent  was  held  en- 
titled to  sne  in  his  own  name  for  non-acceptance  of 
goods  on  a  contract  which  contained  the  name  of  the 
principal.  If  a  man  state  himself  to  be  an  agent,  but 
nas  not  in  fact  a  principal,  he  is  in  law  himsdf  the 
•yrindpal,  bothin  renect  ofliability  to  be  sued  and 
ability  to  sue.     Baillen  t.  Hodgtoa,  4  Taun.  575 ; 
>dJ4i*o>i'<r.  Gaadauqui;  Attttur.  Amiltr,  2  Esp. 
,493;  noBuouy.  I^vtt^orl,  2  Smith,  L.  C.  223; 
-jThey  also  cited  Higgim  t.  Ssrnor,  8  M.  &  W. 
634;  /Sows  T.  A>mi,S  B.  &  Ad.  389;  and  Jmimi 
.  ,▼.  MUelmion.  Cur.  adv.  vult. 

.A-crossmle  had  been  obtained  for  entering  the 
■iVKdictfor  the  defendant  on  the  second  issue,  on  the 
.ifiovai  that  the  averment  of  the  pUintifTs  readiness 
rto  load  at  any.  spout  not  above  Howden,  &c.  bad  not 
ibaen  pnived,  {naaninoh  as  no  particular  spoat  within 
■  tbeliaits  fixed  by  the  diarter>party  had  been  therein 
.named  for  the  defendant  to  proceed  to  and  lead,  and 
;<it  waa  not  shewn  that  the  puintiff  was  ready  to  load 
,mbaaf  safe  spout.  It  Iiad,  however,  appesied  that 
.-4]ie  plaintiff  nad  named  to  the  drfendant,  and  had 
.b^.ready  to  load  at  the  B.  spout  within  these 
Hmits,  which  was  a  safe  one.  Against  tlie  rule  eaose 
was  shewn  by 

Knowlet,  Q.C..and  UdalL—The  plaintiff  was 
-tmiy-  to  lo^  ata  safe  ^pont  within  the  terms  of  the 
,«harter.  He  was  not  bound  to  be  Teady  at  every 
ivSafo  spout  within  the  limits.  •  ' 

UiMaiii,  oontrii,  cited  Matthtm  v.  Lmetht,  19 
X.J.Bx.364. 

.WiBHTifAN  J.— Theevidenoeisthathewasready 
>to  load  at  one  spout,  and  tliat  meets  your  traverse. 
^How  manyspoots  was  be  to  name?  Not  ready  to 
lload  at  any,  means  ready  toload  at  none.  Must  he 
•iSbaiv.aa  offer  to  load  at  averv  one. 

Pahteson,  J.— You  read  "any "as  if  it  ware 
.•«^«ra»y." 

WioBTHAM,  J.— Or  "  alL" 

fiytheCooBT.—  RtUe  dueHarfftd. 

Wtdnuiay,  Fei.  26.— The  judgment  of  the  Court 
,IM8  now  delivered  on  the  first  rule  by 

Patiuon,  J.— This  wasan  action  of  osramMit  on 
^dla(te^•party,  notnndar  seal,  against  the  defend- 
'.ant,  a  ship  owno:,  for  not  talcing  a  cargo  on  board 
,  •ooording  to  the  charter-party.  The  anestion  raised 
,«ntbeplaaaf  turn  asniiiwnt  is,  whether  the  action 
jmU  lie  at  the  suit  of  the  present  plaintiff.  The 
.'4lhazter-party  in  terms  states  that  it  is  made  by 
-fiehmalz  and, Co.  the  plaintiff,  as  agents  for  the 
-fteighter,  and  then  states  the  terms  lof  the  contract, 
•aad  concludes  with  these  words,  "  this  charter-party 
-being  concluded  on  behalf  of  another  party,  it  is 
.■•greed  that  all  responsibility  on  the  part  of  Schmalz 
-ud  Co.  ceases  as  soon  as  the  cargo  is  shipped." 
nChe  declaration  treats  the  charter-party  as  made 
ibatween  the  plaintiffs  and  the  defendmt  without 
jaaentioning  the  character  of  the  plaintiffs  as  agents, 
-and  without  any  refeienoe  to  the  concluding  clause, 
^thereby  treating  the  |>Iaintiffs  as  principals  in  tiie 
.eontract.  At  the  trial  it  was  poved  that  the  plain- 
,iiffs  were,  in  point  of  fiset,  the  real  freighters.  No 
■objeotion  was  taken  to  the  admisriUUty  of  the  evi- 
ilenoe  by  which  that  fact  was  established,  but  at  the 
jdoae  of  the  pUintiffi'  oase  it  was  objected  that  they 
.ware  concluded  by  the  terms  of  the  charter-party, 
4Dd  fixed  with  the  character  ef  agents,  so  that  they 
joonld  sue  only  in  that  «haiaater,and  consequently  that 
there  was  a  variance  between  the  declaration  and 
.&e  proof.  A  verdict  was  found  for  the  defendant, 
.arithlftertyto  enter  the  verdict  for  the  plaintiff  for 
■v.  2s.  6d.  whioh  was  the  agreed  damage,  if  the  Court 
4hoBld  be  of  opinion  that  be  was  entitled  to  sne  as 
.jciacipal,  notwithstanding  the  terms  of  the  charter- 
jiarty,.and  a  rule  nisi  was  obtained  so  to  enter  it. 
nWe  are  of  opinion  that  the  role  mnst  be  made  abso- 
ilate.  It  is  conceded  if  there  had  been  a  third  par^, 
Arho.ans  the  real  freighter,  such  third  partv  might 
iliave  sued,  although  his  name  was  not  disclosed  in 
tile  charter-party ;  hot  the  question  is,  whether  the 
.■plaiatiffcan  fill  both  characters  of  agent  and  prin- 
.aips^  or  rather,  whether  he  can  repudiate  that  of 
agent  and  adopt  that  of  imndpal,  both  characters 
4Mia{  referred  to  in  the  charter-party,  but  the  name 
•^4&  principal  not  being  tberam  mentioned.  The 
aasoa  principally  relied  upon  for  the  defendant  were 
fiiektflon  v.  Burrtll,  5  M.  &  8.  3S3,  and  Saprur  r. 


GnU,  15  U.  &  W.  359.  in  both  which  cases  the  sup. 
posed  principal  was  named  in  the  instrument  of 
oenbnct;  also  the  case  of  Humble  v.  Hunter,  12 
Q.B.  310.  In  the  eaae  of  Biekerton  v.  Burrell,  the 
plaintiff,  an  the  face  of  the  contract,  professed  to 
enter  into  it  as  agent  for  C.  Richardson ;  at  the  trial 
C.  Richardson  was  called  to  prove  that  her  name 
was  used  without  her  knowlec^,  and  that  she  had 
nothing  to  do  with  the  contract.  Lord  EUenborqugh 
rsfiued  to  receive  tlie  evidence,  and  nonsuited  ^e 
plaintiff.  A  nile  nisi  to  set  aside  the  nonsnit  was 
obtained,  but  en  argument  was  discharged,  on  tiie 
ground  that  a  person  who  has  exhibited  himself  as 
aocnt  for  another  whom  he  names,  cannot  at  once 
threw  off  Aat  cbaiaeter  and  pat  himself  forward  as 
principal  withoot  any  oommanication  or  notice  to 
the  other  party.  All  the  judges  relied  on  the  want 
of  such  notice,  which  seems  to  have  been  the  chief 
ground  of  the  decision,  for  the^  considered  that  the 
defendant  was  thereby  placed  in  gn»t  difficulty,  as 
he  had  oontmoted  in  pomt  of  law  with  C.  Richard- 
son, and  not  with  the  plaintiff,  and  m^ht  have  no 
means  of  asosrtaining  or  even  conjecturing  that  she 
was  not  the  real  party.  The  soundness  of  that 
groaad  of  daciaioo  was  somewhat  doabted  in 
the  late  -«a«e  of  Boyner  t.  Orott.  There  the 
plaintiff  oontncted  as  a^entfor  Johnson,  hot  was, 
in  truth,  Umsdf  Hxi  prmdpal.  He  sued  the  de- 
fmdant  for  not  accepting  and  paying  for  the  goods : 
the  defendant  had  accepted  and  paid  for  a  great  part 
of  the  goods  sold,  and  knew  before  he  refosed  the 
residue  that  the  plaintiff  was  the  .|«al  prinemal ;  and 
so  the  case  was  diatingiiiAable^iom'tMt  ot  Bicker- 
■Um  v.  Burrtll,  on  the  very  ground  on  which  the 
deeision  proceeded,  and  the  pluntiff  was  held  to  be 
entitled  to  sue.  The  ease  of  HtuHble  v.  HmUtr 
was  an  action  by  Grace  Humble  on  a  eharter-party, 
aigned  by  her  son  J.  C.  Humble,  in  whidi  he  was 
'described  as  the  "owner  of  the  good  diip  or  vessel 
called  the  Amu"  then  the  son  was  called  at  the 
|rial,  and  afterobjeetion  taken  to  his  admisriUlity, 
.proved  that  he  executed  as  agent  for  the  plaintiff, 
.and  the  plaintiff  had  a  ver^et.  The  Court,  however, 
granted  a  new  Mai  on  the  ground  tiiat  it  was  not 
competent  for  a  third  party  to  come  in  and  daim  to 
be  the  principal,  and  so  contradict  the  express  state- 
ment of  the  contract  itMlf.  The  case  tamed  npQn 
tiie  foam  of  the  contract,  for  it  was  eonosded  thstif 
the  words  "  owner  of  the  good  ship,"  &c.  had  been 
omitted,  the  plaintiff  migbt  have  soed  on  shewing 
that  she  was  the  real  owner,  aad  that  the  son  iras 
bar  agent  only.  9nch  evideoee  would  not  have  con- 
tradided  tiie  oaatcaet,  but  would  only  have  let  in 
a  third  party  who  was  really  interested,  in  con- 
formity with  the  current  of  autiiorities  in  oases  of 
eontrarta^aeonted  by  ageata  in  their  own  names. 
The  qaae  of  JenUn*  v.  Hntekuutm,  18  L.J.  274, 
Q.>B.  was  also  oitad  for  the  defendant;  but  it  pro- 
ceeded on  a  idlffeTent  grooqd,  and  is  not  applicable 
to  the  preaei)t  question.  Then  the  defendant  was 
sought  to  b»<duuged  ae  principal  on  a  charter-party 
axecnted  by -him,  on  the  fooe  of  it,  as  agent  for 
Bwnes;  hebad,'in  Irath,  no  anthority  from  Barnes, 
not  was  he  hiaiseK  intesested  at  all,  and  the  Conrt 
held  that  he  shedd  not  be  sued  as  principal  witbont 
shewingihat  lie  -laally  was  so.  A  distinction  was 
takenon  the  argument  in  the  present  ease  by  the 
defimdant's  eoimsel  -between  an  executed  and  an 
executory  contract,  andit  was  stated  that,  whatever 
be  the  rule  in  the  former  class  ef  cases,  where  tiie 
defendant  has  received  4he  benefit  of  the  contract, 
as  it  is  probably  immaterial  to  him  whom  he  pays,  yet 
that  in  the  latter  class  tiie  defendant  cannot  pro- 
perty be  held  answerable  to  B.  having  expressly  con- 
tracted with  A.  and  a  passage  in  the  judgment  oflfae 
Conrt  in  Aqmer  v.  Grote,  was  much  relied  on, 
which  is  this:  "If,  indeed,  the  contract  had  been 
wholly  unperformed,  end  one  which  the  plaintiff,  by 
merely  proving  himself -to  be  the  real.pnncipal,  was 
seekii^  to  enforce,  the  question  might  admit  of  some 
doubt.  In  many  cases,  such  ss,  for  instance,  the 
case  it  oontvacts  in  which  the  skill  or  the  solvency 
of  the  person  who  is  named  as  tlie  pnndpal  may  be 
considered  as  a  material  ingredient  in  the  con- 
tract, it  is  dear  that  the  agent  cannot  then 
shew  himself  to  be  the  real  prindpal,  and  sne 
in  his  own  name ;  and  it  may  be  fairly  urged  that 
this,  in  all  exeeatory  coNlracts,  if  wholly  unper- 
formed, or  if  partly  performed,  without  the  know- 
ledge of  who  is  the  real  prindpal,  may  bethe  general 
rale."  With  this  passage  we  entirdy  agree ;  but  it 
is  plam  that  it  is  appli<M)le  only  to  cases  where  the 
supposed  prindpal  is  named  in  the  contract ;  if  be 
be  not  named,  it  is  impossible  that  the  other  party 
can  have  been  in  any  way  induced  to  eater  into  tte 
contract  by  any  of  the  reasons  suggested.  In  the 
present  case,  the  name  of  the  supposed  freighter  not 
being  inserted,  no  inducement  to  enter  into  the  eon- 
tract  from  the  supposed  solvency  of  tiie  freighter  can 
be  surmised.  Any  one  who  could  prove  himself  to 
have  been  the  real  freighter  and  pnndpal,  whether 
solvent  or  not,  eaight,  most  nnqu^ioiudily,  have 
been  sued  on  tliis  ohaster-party.  The  defendant 
oannot  bare  beea  in  aaf  way  pcajudleed  in  respect 
of  a^  sapposed  aslianoe  apon  t£e  selveaoy  of  the 
frdgbt«r,  since  tba  frsifbter  is  admitted  to  .bare 


been  unknown  to  him,  and  he  did  not  tiiiak  i 
necessary  to  inquire  who  lie  was.  It  !■«  indeed,  pa. 
sible  that  he  might  have  been  contented  to  tak»<B 
freighter  as  prindpal,  provided  it  was  xkot:  the  posn: 
plaintit^  and  he  may  have  relied  on  the  terai  a 
tlie  charter-party  indicating  that  tbio  plaintiff  aa 
an  agfflit  only,  being  willing  to  accept  of  ■> 
one  else,  be  be  who  be  mi^t,  as  priaaai 
After  all,  therefore,  the  question  »  redaoed  to  dt 
whetiier  we  are  to  assume  that  the  defeiulant  did  a 
rely  on  the  character  of  the  pkintiS*  sis  agiwt  sab. 
and    would    not   have  contracted     with     iiim  a 

Erindpal,  if  he  had  known  him  to  be  ao,  and  ant 
ly  it  down  as  a  broad  rule  that  a  person  ocmiimtm 
as  agent  for  a  known  and  nnnamed  prisuapslitfa^ 
doded  from  saying,  "I  am  myself  the  prindpd' 
Doubtless  his  saying  so  does  in  some  meaaait  at- 
tradict  the  written  contract,  espedally  the  mafllafic 
danse,  which  says,  "  this  charter-party  henig  tm- 
doded  on  behalf  of  another  party,  •  Ac."  tat  &Be 
was  no  such  other  party.    It  mav  be  that  the  pMaif 
entered  into  the  charter-party  for  aome  other  |«t 
who  had  not  absolately  anthoniied  him  to  doa>,ad 
afterwards  declined  taking  it;  or  it  may  be  thatk 
intendedoitiiBaUytobetlwptiacipal-  Ii>aither«R 
.the  charter-party  woaM  lie,  atrictly  spnalriag,  taUm- 
dieted,  yettne  defendant  does  not  appear  tob*^ 
judiced,  for  as  he  was  regardless  who  ttais  realfieatkr 
was,  it  should  seem  that  he  trusted  far  his  faai^a 
his  lien  on  the  cargo.    But  there  is  no  oootiadidiM 
of  the  diarter-party  if  the  plaintiff  can  be  tonUmi 
as  filling  two  cnaracters,  namely,  thoae  of  agcalal 
principal.    A   man  cannot,  in  strict   prooncty  d 
speech,.be  said  to  be  an  agent  to  hiaiarif;  W  b> 
ooatract  of  this  ^scripticni  we  see  no  aiwarti^ii 
saying  he  might  fill  both  cfaacacters  ;  tiiat  heaaill 
oontnct,  as  agent  for  the  frajghter,  whaeiti  tia 
freighter  might  turn  oot  to-be,  and  miriit  stiDaift 
tlie  character  of  freighter  himself  if  liadioae.   Itee 
is  nothing  in  the  aiKument  that  the  party's  icsraai- 
bility  is  expressly  pade  to  oease  "as  ioanasife 
cargo  is  sliipped,    for  that  limitation  niaialysnia 
only  to  the  cfaaiaeter  of  agent,  and  beiag  tkefld 
prindpal,  his  responsibility  would  anqaolindUr 
continue  after  the  cargo  was  shipped.   On  the  nhk 
we  are  of  opinion  that  .this  rale  mait  be  mit 
absolate.  


ojsvmv  o 

B«p0xt«d>hy  Faaaaamx  Buiar  aad  C-JVli,BBSBi^ 
JfaV*.  BasaM«r»at-I«v. 

Saturdni,  Fib.  15. 
Xbk  ArroaNBT'CaNaBAi.  •.XAznk 
Legacy  duty— Domicile  ((feffietr  ia  OfBadAtn 

CbtHipaay'*  fsraiee. 
A  captain  Mtrviag  <»ea*  qfher  Mmtiift  iifiaaili 
IB  the  Mail  bdiu  died  <A«re  MssMc,  Jot^ 
Ms  ptrtonal  titaie.tiiuate  there.    Ma  uUm, 
who  VMU  aim  rnident  m  the  Bmt I»dim,tmklt 
letters  of  admimitration  to  hit  eetale  i^Oafn- 
per  Indian  court,  collected  and  aifciiaiifcuil  «> 
there,  and  inveeted  thereeidue  in  btHafitU* 
bmnfit  nf  hereelf  and  the  neiit  t^ kin.  Oair 
rtlum  toSuatandthe  took  out  teUereefniaiin 
tration  in  the  Prerogatite  Court  ^  diaitrhni 
ia  order  to  recover  92/.  arreart  ^  payimUm 
inteitattle.eitale  by  the  WarOffiee: 
Held,  by  Pabks  and  ALDBBSON,jBfi.  Mai  tfx'- 
minittratrix  muet  account  for  and  fig/  irysv 
duty  upon  the  eetate  admi)u»terai  as  lit  Aa 
Intuei,  at  well  at  upon  that  -portiom  adswaaiiw* 
.ta  thie  country,  (a) 

In  this  case  the  usual  rule  had  been  obtaaid  bf 
Crompton,  cidling  on  the  adminitratrix  to  asooitf. 
/.  B.Alcock  now  shewed  canse. — The  satta  " 
the  intestate  was  administered  and  appvprisMdia 
the  Kast  Indies.  [Oonqi/oa.— jle  was  notistk 
service  of  the  East-India  Company.  Pabo,  B.- 
No.  That  makes  the  difference.  Aldkbson,  &7 
He  was  serving  in  the  East  Indies,  and  diedwitti 
the  territory  of  the  East-India  Coiapany.]  ¥<>' 
The  admidistration  was  taken  out  here  for  tiie  nk 
purpose  of  obtaining  the  errears  from  the  War  Ob*- 
[Faakx,  B.— It  is  immaterial  where  tbe  toot^ 
administiratioo.  The  question  is,  where  the  hadaB 
mas  domiciled  at  the  time  of  his  death.  1  nna* 
that  mnst  be  now  considered  as  settled  siaoe  tie 
case  of  Thornton.}  We  contrad  that  this  ti^ 
being  the  estate  of  a  p«son  dying  in  ladis,  >* 
which  was  situate  in  that  country,  admiaistcndMo 
completely  appropriated  there,  and  broogfattotlai 
coantry  not  by  the  administratrix  f  u^  aonmiatt- 
triz,  but  as  one  of  persons  beneficudly  entitled^ 
not  liable  to  the  duties  imposed  upon  legadeasal 
shares  of  residue  under  the  36  Geo.  3,  c.  A 
[Pabws,  B.— Was  not  the  rule  finally  aettted  B« 
case  in  the  House  of  Lords  that  waa  twice  sqw 
—the  case  of  Thornton  v.  The  AAeocate-Gtaerdn 
There  is  a  case  exactly  similar  to  tins.  [Pxaai^ 
— Then  it  musthave  one  of  tiie  eari^  eases.]  Istaa 
come  to  that  presently.    [Fabkx,  B.— Of  M*' 

(a)  Tbed«>uigs,itwmbaobMrTCd,di&nftDB't)i^ 
the    Honn  af  Iiotds,  ia  Jttormy  Osawiat 


Digitized  by 


Google 


Apkl  13,  18SI.] 


THE  LAW  TIMES. 


29 


EXCHBpWUt. 


CXCMEQUCR. 


EKeHCQUtt!^_ 


ibe  earlier  cues  faare  been  orarrakd.]  The  fint 
one  is  the  case  of  tioffmi  y.  Pahiie,  1  My.  &  Cr. 
59.  [Parks,  B. — Sorelr  all  those  cases  are  orer- 
raled.J  I  do  not  beUere  there  is  one  of  them  orer- 
niled.  [Aldbkson,  B. — If  the  case  in  t^  Hous 
of  Lords  is  to  be  regarded  as  Ihe  ruling  case,  ymi 
nmst  diatinj^b  tUs  (ma  that.  Pabxe,  B. — ^Xbe 
Eonse  of  Lords  took  the  advice  of  the  judges,  and 
tile  judges  gave  their  unanimous  opinions.]  I  am 
smre  of  tfaat>  but  I  do  not  oonaider  that  it  was 
decided  in  that  case  that  the  question  of  domicile 
ma  to  be  the  rule  in  all  cases.  [Paakb,  B. — I 
tlj^olc  nofliing  was  more  settled  than  that  point.]  A 
one  approved  by  Lord  Cottenham  is  on  all  tows 
with  this— /ac/bow  t.  Forbet,  2  Tyr.  354 ;  2  Cr.  8c 
Jer.  t82.  [Pabks,  B. — You  do  not  contend  that 
in  this  case  an  officer  in  her  Majesty's  service  going 
to  liw  East  Indies  in  kis  character  of  oficer  a»|iuree 
•  domicile  there?]  I  believe  tt  has  been  decided 
that  a  Queen's  oAcer  cannot  acqoiie  a  domidie  in 
India  for  the  distribution  of  an  estate  [Fakuc,  B. 
— And  a  Company's  officer  does.],  but  I  do  not 
know  that  it  follows  that  the  same  domicile  apriies 
for  the  payment  of  legacy  duty  ?  [ALDiasoN,  B. — 
Yes.  How  doyondistrngoishitbom  rAouMOw'f  case? 
nere  the  rule  laid  down  distinctly  is,  that  if  a 
party  be  domiciled  in  England,  &e  accoanting  is  to 
take  place  in  England  as  to  property  even  in  Rnasia 
or  Austria,  or  any  othn  country,  provided  it  be 
lierBonal  property.]  That  case  is  merely  the  con- 
vene of  Se  EtBiH.  [Aldxbjk>n,  B. — ^The  quesdon 
IS,  where  is  the  donuole  now  of  this  person?  If 
jva  make  this  nenon  out  to  be  domiciled  in  Eog- 
laad,  T^onuotft  case  does  applj;.  Pakks,  B,— 
It  is  the  converse  of  the  proposition  in  Thomtoa'i 
case.  It  was  there  held  that  if  he  was  domiciled 
abroad,  his  personal  property  is  not  liable.  Does  it 
not  foUow  that  the  converse  of  the  proposition  is 
tme?  In  the  case  of  Re  Swia  there  was  domidie 
in  England  and  property  abroad.]  In  Jackton  v, 
FOrbti,  the  testator  was  a  native  of  Scotland,  and 
was  at  the  time  of  his  death  seised  and  possessed  of 
some  real  estate  in  the  East  Indies,  and  was  tlso 
pooaeased  of  considerable  personal  estate  and  effects, 
all  of  which,  at  the  time  of  lus  death,  were  also  in 
India.  His  executors  were  also  tliere,  proved  the 
win  there,  and  remitted  home  the  estate.  [Parke, 
B. — The  case  of  Jaeiton  v.  Forbet  came  before  the 
Coort  of  Ex.  but  before  they  had  got  the 
aarect  role.]  Bat  they  do  not  ovenmle  it.  In  that 
case  there  was  no  dispute  as  to  the  domidie.  It 
was  pofectly  well  known  there  that  the  testator 
was  a  Ouen's  officer.  In  the  argument  it  is  stated, 
"  There  is  liere  no  dispate  about  an  Indian  domi- 
die, or  an  English  domicile,  acquired  by  a  residence 
in  India.  Munro  v.  Dougtai,  5  Madd.  379,  shews 
fliata  Scotchman  may  acqtura  a  domicile  by  a  local 
nddence  in  the  East-India  Company's  service  so 
as  to  make  the  Englidi  Law  of  distributions  prevail 
over  the  Scotch  law,  bat  that  u  because  India  is 
juluect  to  English  law.  /it  t/tie  cau  Ihere  can  be  no 
Imaan  domicile,  but  the  damicilium  originit  only." 
ZIm  note  says,  "the  testator  was  in  the  King's 
service."  This  extract  jhews  that  the  question  of 
donidle  was  clearly  brought  before  the  Court  there, 
tmi  that  the  testator  was  a  King's  officer,  and  the 
Coort  of  Ex.  held  that  legacy  duty  was  not 
(liable.  "This  case  has  been  aigued  before  us  by 
f™"t"' ;  we  have  considered  it,  and  are  of  opinion 
ihat  the  duties,  &c.  were  uol  chargeable  in  respect  of 
aoy  of  the  I«aciea,  annuities,  and  shares  of  residue 
lt«,jpa.thtt«l  bv  the  testator's  will  and  codidl."  Per 
I/mdhnrat,  J.  Bayley,  }.  Vaughan,  J.  Holland 
JrAJiKJt,  B. — The  judges  give  it  as  their  opinion 
niat  the  question  entirely  turns  upon  the  donucUe. 
AxniRsoN,  B. — Wherever  the  domiciln  is  at  the 
time,  there  the  daty  is  payable  if  there  be  a  duty 
Parks.  B. — Lord  Tindal,  C.  J.  in  delivering  the 
opinion  of  the  judges,  says,  "and  as  to  the  argu- 
meBta  at  your  loraship's  i>ar  on  the  part  of  the 
Cnmn,  that  the  proper  distinction  was,  whether  the 
4ittte  was  administered  by  a  person  in  a  representa- 
tive character  in  this  country,  and  that  in  case  of 
fadi  administering  the  legacy  duty  was  payable,  we 
th^  it  is  a  sufficient  answer  thereto  that  the 
fialnlity  to  legacy  duty  does  not  depend  on 
the  act  of  the  executor  in  proving  the  will 
in  this  oonntry,  or  upon  his  administering  here; 
the  question,  as  it  appears  to  us,  not  bdng 
srbethiBr  there  be  administiation  in  England  or  not; 
Imt  whether  the  will  and  legacy  are  a  will  and 
legacT  within  the  meaning  of  the  statute  imposing 
Uw  4aty."  Aldbrson,  B.— The  Lord  Chancellor, 
» the  oourae  of  the  arguments  in  the  case  of  Thornton 
V.  Tim  Advocate-General,  says :  "  I  consider  that  in 
an  these  cases  domicile  was  the  basis  of  the  whole 
jndgment ;  the  only  question  was  the  effect  of  the 
other  circumstances  upon  the  rule  of  domidie."  We 
had  better  consider  when  the  domicile  was.  Do 
JOB  dispute  that  it  was  in  Rngiand  ?  Then  shew  as 
any  «tiier  oircomataBees  which  are  to  take  this  case 
ont  of  the  rale  of  dosaidle.]  The  death,  adminis- 
batioB,  and  approfnatioB  abread  are  the  droam- 
atanoes  wiiiek  take  it  oat  of  the  rule.  [Aj.dirson, 
So'SMwkatlietqrsiB  the  iiadgmeot.    The  Lord 


ChaneeDor :  "  I  apprehend  that  that  is  an  cntira 
mistake;  that  persoaal  property  in  England  foUows 
the  law  of  the  demidle,  ana  that  it  is  predady  the 
saeae  as  if  the  personal  property  had  been  in  India 
at  the  time  of  testator's  death."  Now,  take  the 
converse  of  that.  If  the  domicile  is  in  England  and 
the  property  in  ladia,  and  if  the  property  goes  to  the 
domidls,  and  not  the  domidie  to  the  piopsriy,  then 
the  Indian  property  comes  to  England  with  the 
English  demicSe,  as  the  English  property  would  go 
to  India  with  an  Indian  domicile.]  In  the  appeal 
in  Jaekton  v.  Forbet,  nom.  Aitomey-Oeutral  v. 
Jackton,  8  Bligh,  N.8.  15;  2  CL  &  Fin.  48, 
the  case  was  folly  argued  again  by  the  Solicitor. 
General  (afterwards  Lord  Cottenham)  on  tiie  pastnf 
tha  Crown.  The  Ciown  pressed  it  on  the  oroand  of 
administration,  and  said  the  Estate  had  seen  ad- 
ministered in  England,  and,  therefore^  the  do^  was 
payable.  But  the  Lend  Chancellor  reoommeaded 
the  Hoaae  to  affirm  the  decision  of  the  Coait  of  Ex. 
whidi  iras  done.  Therefore  the  ease  of  tha  AUtrmty, 
Oeiitral  v.  Jaekton,  comes  as  the  decision  of  toe 
Hoosa  of  Lords ;  and  in  that  case  the  domidie  was 
dearly  British,  the  testator  being  a  Queen's  sSser. 
Ha  was  in  precisely  the  same  position  as  tlus  in- 
testate;  and  unless  the  decision  of  the  House  of 
Loids  be  overruled  by  this  Court,  that  case  is  bind- 
ing. The  only  distinction  between  that  oaae  and  the 
present  is,  that  there  all  the  property  was  in  India, 
whilst  in  this  a  portion  was  in  this  country.  There 
is  DO  other  distinction  between  them.  The  next 
case  is  AmoU  v.  Arnold,  2  M.  &  C.  256.  [Alobb- 
aoN,  B^— Lord  Cottenham  says:  "When  the  Act 
spa^  of  '  any  will  of  any  person,'  and  af  the 
legacies  being  payable  out  of  the  penoaal  estate,  it 
most,  I  think,  be  considered  as  speaking  of  penoaa 
and  wills,  and  person^  estates  in  this  oountry."] 
Precisely ;  and  in  tins  case  ndtherone  northe  other 
is  here.  [Aldbbson,  B. — Then  yon  must  add  to 
that  the  number  of  opinions  delivered  by  noble  lotds 
in  the  House  of  Lords,  shewing  that  the  peraonal 
estate  is  always  where  a  person  is  donioiled  in  poiat 
of  law.  If  a  man  is  doiniciled  in  this  country,  the 
estate  is  in  this  oonntry  in  point  of  law,  thonrii  in 
ftet  it  is  a  debt  due  from  a  person  in  India.  Talcs 
Ike  two  oaaee  toother,  the  dicta  together,  tliat  seems 
to  be.  tlie  decision  at  which  the  House  of  Lords 
arrived;  and  what  Lord  Campbell  says  is:  "The 
trath  is,  my  lords,  that  the  doctrine  of  domioiU 
has  sprang  op  in  this  coontry  very  leoendy, 
and  tlwt  neither  the  Legislature  nor  the  judges, 
UBtil  within  a  bw  yean,  thought  much  of  it ;  bnt  it 
is  a  very  convenient  doctrine.  It  it  bow  wiell  na- 
dersteod,  aod  I  think  that  it  sidvcs  tiie  difficulty 
wMfa  whidi  this  ease  was  sunonnded.]  In  the  same 
ease.  Lord  Lyndharst,  speaking  of  the  same  doc- 
Mne  of  domicile,  says  thiat  it  has  never  beaa  quar. 
rriled  with,  and  is  a  known  prindple  of  oor  law. 
[Parkx,  B. — Unluckily  we  have  not,  in  Jadeim  v. 
Forbet,  the  reasons  of  the  Court.  I  have  always 
nadentood,  since  that  last  case  in  the  House  of 
Lords,  that  domidie  was  the  rule.]  It  may  be, 
wbere  the  other  facts  and  drcanitanoes  do  not-take  it 
oat  of  the  rule,  as  Lord  Lyndbntst  obaecvedin  TkoM' 
ton  V.  The  Adtocate-Gaural ;  but  here  tlie  death, 
administration,  and  appropriation  abroad  take  this 
case  out  of  the  rule  of  domioile.  In  Arnold  v. 
Arnold,  wiiich  was  decided  subsequently  to  Jaekton 
V.  FOrbu,  it  is  stated, — "George  Arnold,  a  lien- 
tenant-oolonel  in  the  East- India  Company's  asrviae, 
beiag  possessed  of  a  iarge  personal  estate,  aitnate 
partly  in  England,  but  prindpally  in  the  East  ladies, 
wiiere  he  and  his  family  then  resided,  by  his  will 
bequeathed  legadcs  to  a  large  amooat.  The  estate 
was  administned  and  appropriated  in  India  by 
executors  rendent  there.  A  bill  was  filed  here 
for  the  administration  of  the  estate,  and  the  Stamp 
Office,  as  usual,  claimed  tiie  duty.  The  point  was 
dedded  on  petltioD,  the  petitioners  beiag  the  (Mn- 
tiffs  to  the  bill,  and  their  argomsnt  was,  that  the 
question  must  be  decided  by  domicUe.  The  SolidtoT' 
General  (Sir  E.  RoUe)  said :  "The  propaation  that 
the  domidie  of  the  party  from  whom  the  property 
comes  detenaines  whether  the  legacy-dnty  shall  be 
payable  or  not  is  entirely  new,  and  not  only  unsup- 
ported by  authority,  but  directly  opposed  to  it. 
There  is  no  fiMndation  in  law  for  holding  what  has 
been  assumed  throarboat  the  argumeot  on  the  other 
side,  that  a  native  Eagliahman  may  have  a  doaicile 
in  the  East  Indies  dutinet  from  and  adrene  to  a 
domidie  in  England."  [Parke,  B.— In  the  case  of 
Jackton  v.  Forbet,  where  did  the  Court  assume  the 
domicile  to  be  ?    Cromplon. — In  the  one  set  of  ra- 

Krts  domidie  was  not  mentioned ;  it  is  stated  that 
was  a  King's  officer  in  both,  and  in  that  oaae  and 
in  tlie  other  case  of  Arnold  v.  Arnold,  it  was  said 
expraasly  by  the  Bolidtor-Gcneral  that  the  Crown 
did  not  put  it  on  the  qaeation  of  domidie.  Pabkb, 
B.— They  assumed  that  he  had  a  fiweign  domicile.] 
No.  They  knew  that  he  had  a  Britiah  dasniwie. 
[Parke,  B.— In  Mr.  Jnstioe  WiUians's  book  he 
considers  that,  in  Jackton  v.  Forbet,  the  testator 
having  been  bom  in  Scotland,  and  having  resided 
and  died  in  India,  therefore  the  domicile  was  in 
India.]    He  being  a  King's  officer.    [PAkks,  B,>- 


Thatistrue;  buttkaydidaotadva^tp tl^taicwnj 
stance,  or  dse  they  would  have  overruled  Uie  case  pf 
R»  Ewim.']  That  case  was  dedded  o.'^  the  ground 
that  everytUag  was  in  England  except  the  sitnatidn 
of  tha  property.  Lord  Brougham,  m  g.inng  judg- 
meat  in  Tho  Allomey- General  r.  JacktOn,  refmp 
the  hoMe  to  Tyrwbitf  a  Report.  [Ai.deb.son.  B. 
-i-It  is  dew  diat  tka  judges  aanuned.  Li  The 
Attomes-Oentral  v.  Forbet,  that  the  t«,'t^ 
was  domiciled  in  India.  When  yon  ask  v'bat 
the  dedaion  in  point  of  law  is,  you  must  stand  up  on 
the  ««""f  facts  upon  wbidi  the  dapsioa  w*it 
sopposed  to  be  iouDded.  Parke.  B.  —  Yo« 
must  look  ta  the  ratio  decidendi.  Ai.dbb80M» 
B.— ^  thm  mad*  «  miitakf  in  the  case  of  Th* 
Atfornej/.Getieral  v.  Forbes,  in  supposing  tliat  th« 
domicile  was  in  India,  that  has  iiotliing  to  do  with 
the  ijuestion.]  Lord  Lyndhurst,  who  was  Chan- 
cellor, in  the  case  of  Advocate- General  v.  Thornton, 
was  Chief  Baron  of  the  Court  of  Ex.  when  Jaekton 
V.  Forbes  came  before  him  with  a  British  domicile, 
and  it  cannot  now  be  said  that  he  did  not  know  in 
the  House  of  Lords  that  the  case  of  Jacisony. 
Forhes  was  one  of  a  British  domicile.  He  was  Chkf 
Baron  of  the  Ex.  in  the  decision.  [Aldebson,  B. 
—I  am  not  sure  that  it  necessarily  follows  th»t 
he  knew  that  Colin  Anderson's  domicile  was  not  in 
India.]  It  was  stated  in  the  argument,  and  both 
sides  agreed,  that  there  was  no  dispute  as  to  the 
domicile  being  British.  This  was  clesriy  under-: 
stood ;  and  Lord  Brougham,  in  moving  the  judgment 
ef  the  House  in  the  appeal,  refers  their  lordaliipa  to 
Tyrwhitt's  Reports,  which  fully  report  the  fact  of  the 
testator  being  a  King's  officer,  and  therefore  havina 
the  domicilium  originis.  In  Arnold  v.  Arnold 
Lord  Cottenham  says :  "  The  fact  reUed  upon  ar 
subjecting  the  Icgades  to  the  duty  is,  that  the  pro- 
perty was  remitted  from  India  to  England,  and 
administered  by  tlie  executors  in  this  country.  This 
was  an  unnecessary  proceeding.  It  may  be  said,  m- 
deed,  to  be  by  mere  accident  that  such  a  course  was 
adopted ;  for  it  is  obnous  that  the  executor  in  India 
having  paid  all  the  debts  in  India,  and  the  executors 
in  England  having  paid  all  the  debts  in  this  country, 
the  former  might,  according  to  all  the  authorities, 
have  avoided  the  question  by  remitting  the  legades 
direct  to  each  legatee,  or,  instead  of  allowing  them 
to  pass  through  the  hands  of  the  personal  representa- 
tive in  this  country,  might  have  remitted  them  to  as 
Scent  of  his  own,  with  directions  to  pay  over  th» 
money  to  the  persons  entitled.  When  the  Act 
speaks  of  any  will  of  any  person,  and  of  the  legadee 
being  payable  out  of  the  personal  estate,  it  must,  I 
think,  be  considered  as  speaking  of  persons,  and 
sills,  and  personal  estates  in  tliis  country,  that 
being  the  limit  of  the  sphere  of  the  anaot- 
ment.  It  is  clearly  not  applicable  to  the 
J-',:i-^t  Iiulios.  It  is  applicable  to  tliis  country." 
[Aldbbson,  B.'^Wbnredoss  it  appear  in  iite  nmotf 
of  tha  ivpaal  in  The  Attomty-Oentral  r,  Fmbui,- 
that  kewaa  an  officer  in  the  King's  aervioe?]  U. 
8  Bligb,  N.S.  51.  ]Ai.D«aBON.  B.— Not  in  <3«>*t- 
V.  fSuHi^.  It  does  Bot  appear  to  h«va  been  /ob- 
served.]  Na,  ^tut  Lord  Lyodbtint  msnreasptip 
both  SMOB,  and  it  mnat  hwe  been  wdl  knora. 
[AuiBBsoN.  B.— They  moat  have  imaged  tbat4jl 
the  oases  were  Indian  domiciles.  Then,  in  f^mm 
the  aaaa  of  a  foieiciier  with  property  in  EqglaM.  It 
implieathat  they  tnooght  Colin  Aadanoa  woe,  Mr 
the  porpase  of  the  BMBnent,  a  foreigner,  and  t^ 
only  quastion  was.  whether  his  property  beiac  in. 
England  made  a  diffswpcc.]  Bnt  the  <Kt  of  ti» 
beiag  ia  the  King's  service  was  well  koawR. 
[Pabcx,  B.— I  do  not  think  they  adverted  to.th«t 
drcniostance.]  Not  ia  thededsion  in  TA*  Advop^tr 
General  v.  rAoiMoa,  I  admit,  because  in  CI.  &  Fin. 
they  did  BOtmMrtion  it.  [Pakkk,  B.— They  seemed 
to  have  sopposed  that  as  he  resided  in  India  at  the 
time,  be  waa  domiciled  in  India,  not  adverting  to 
the  airenmataiMe  that  mere  residence  does  not  give 
a  donidle.  They  do  not  appear  to  have  adverted  to 
the  drcuBistance  that  he  was  a  King's  officer ;  they 
assumed,  that,  as  he  resided  abroad,  he  was  domi~ 
died.  If  you  assame  thus  much,  that  is  clearly  the 
ground  on  whieh  it  is  to  be  reconciled  with  the  judg- 
ment in  the  House  of  Lords,  in  Thomtoti  v.  The 
Adtioeate-Oeneral,  and  the  approbation  given  to 
tiiat  caae  is  upon  the  supposition  that  residence  and 
domidie  were  tha  eame  thing.]  The  approbation  of 
Lord  Cottenbasn  in  Arnold  v.  Arnold,  is  not  given, 
en  that  g^oonl.  [.\ldkkson',  B. — I  think  it  is  so.3 
Mo  I  for  Lord  Cottenham  was  himself  present  in  the 
case,  Hgning  it  for  the  Crown.  [Parke,  B. — Th^ 
never  appear  to  have  argued  that  he  was  still  domi- 
dled  in  tadia,  though  living  in  England.  Aloeb- 
aoir,  B.— In  Arnold  v.  Arnold,  Lord  Cottenham^ 
put  the  case  of  a  Briti>li-born  subject  in  the  serviop 
of  the  East-India  Campany's  service,  dying  ia  Ipdil^ 
as  equivalent  to  the  caae  of  Colin  Anaerion,  in  the- 
jUlomty-Oe—ral  r.  Forbet,  and,  pattiiig  tfiHn 
together,  how  can  you  doabt  the  Lord  CottHtega 
though  Cohn  AndcMon  was  a  Company's  sOMrM 
All  tha  reports  af  the  (Me  vt  Jackton  w.  Ftrkm.  mi 
fiUgh's  report  af  tite  Attoruty-General  v.  Jacimm, 
Mat*  diitinctif  tlMtt  Ae  tottltar  wM  •  Kioc'faMM. 
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[PAmnt,  B.— Tllejr  dU  not  adrert  to  tbe  dnnm- 
stance  that  ibete  a  a  diatiiiction  between  a  Com* 
pan/s  officer  and  a  King's  officer,  retiding  and  dying 
in  the  East  Indies.  They  did  not  adyert  to  it.  Tbej 
took  it  for  granted  that  tiiere  was  no  distinction. 
Ther   assumed   that   becaoae   he  resided  he  was 
domiciled.    Aldibson,  B. — Snnxning  the  judges 
were  to  gire  their  opinion  upon  a  sappoaed  state  of 
the  law  as  not  altered  by  a  general  or  specific  statute, 
and  bad  not  adteMed  to  that  statute  at  all,  and  had, 
given  their  iodgniant  establishing  a  giren  prindple, 
the  mtio  deciaendi  being  dear,  if  you  point  out 
afterwards  that  if  ther  had  adverted  to  that  statute 
tbegr  would  have  deciaed  otherwise,  does  that  make 
tbtu  decision  on  the  grounik  upon  which  ther  put 
it,  wrong  in  principle  ;    Would  it  not  be  quotable  in 
a  case  if  the  statute  did  not  ap|dy,  just  as  well,  eren 
tiiough  it  were  a  wrong   daciaion?     Lord  Chief 
Barons  are  not  inbllible  on  a  sul^Jeot  of  &ct.    All 
the  judges  are  supposed  to  knoer  the  statute  law, 
wUditheydonot]    Bat  it  is  dear  that  Lord  Cot- 
tednm  was  perfectly  oonvarsant  with  every  (act. 
rA.Ll>BBSON,  B.— He  supnoaed  that  Tke  AHorntf- 
Otmerml  r.  Jaehom  was  uka  in  all  respects  to  the 
ease  of  Arnold  r.  Arnold.    That  was  the  case  of  a 
Companv's  officer.     He  does  not  say  that  the  dis- 
tinetam  between  a  Company's  officer  and  an  officer 
i»ibe  Queen's  service,  is  utterly  unimportant    If 
lie  had,  it  would  have  been  very  mndi  in  your 
bvonr.]      It  is  quite  evident  that  be  considered 
it  so.     [Aldbrson,  B. — Both  those  cases  pro- 
ceeded on  the  ground  of  domicile,  and  that  alone.] 
The  Reports  state  otherwise.   [Auubson,  B.— Do 
{«a  snimose  everybody  raads  ever  report  ?    I  have 
a.  ft  Fin.'s  Rc^x>rt,  where  it  is  not  mcotioDed. 
Piuun,  B.— It  is  dear  that  Lord  Lyndhuist,  when 
nfaning  to  those  casea,  supposes  that  the  persons 
wen  doaiidled  in  the  East  Indies.     He  says  "it 
baa  been  decided  in  the  case  of  British  subjects 
domioBed  in  India."    They  have  assumed  that,  be- 
oanse  he  was  resUing  there,  lie  wss  domidlad  there] . 
They  have  not  adverted  to  the  circumstance  that  hs 
went  there  for  a  teasporary  purpose.    [Pakkb,  B.— 
After  several  oonflicting  cases  they  have  laid  down  a 
priadple  which  is  very  intelligible,  and  that  is  the 
principle  adopted  in  the  case  of  Tkomton  v.  Ti» 
Aitofte-Oemeral.—vMtaeiy,  that  personal  property 
Boat  be  administered  acooiding  to  the  law  of  the 
oooatry  where  the  possessor  dies  domidled  (the  old 
rafewas,  that  it  was  governed  by  the  law  of  snc- 
eeasion),  and  goea  to  the  person  who  would  be 
titled.    His  will  must  be  made  according  to  the  law 
of  the ooontry  where  be  was  domiciled;  and,  there- 
fore,'in  that  case  of  Bamett,  which  waa  before  the 
delegates,  of  whom  I  was  one,  it  was  held  that  a 
wiU  made  in  Lisbon,  in  the  Enriish  form,  thosgh 
hiteqJtd  to  pass  property  in  the  EogUsh  fimds,  must 
be  made  before  five  witnesses,  aooording  to  Oe  law 
in  lisbon,  where  he  had  been  domfeOBd,  «>d  bad 
abjured  tiie  Protestant  religion,  and  bring  domiciled 
in  Usbon,  though  he  fully  intended  to  return  to 
England,  he  made  his  will,  and  the  ddepOes  held 
that  that  will  was  void,  not  bring  made  aooording  to 
die  law  of  the  domicile,  and  that  all  queslioiis  re- 
•peeling  the  penooal  property  of  the  deoeased  were 
govaned  by  the  law  of  the  domieile.    Now,  after 
soiBe  conflicting  decisions,  the  Courts  have  arrived 
at  the  same  condnsion  with  regard  to  the  ooostmc- 
tion  of  this  statute.    As  to  the  personal  estate  of  a 
aanon  deceased,  it  foUowa  hia  domicile.    Here  you 
BBva  the  ananimoos  opinion  of  the  judges  in  the 
easeof  TleaMoiiv.  TheAdvoeate-Oeneral.]  I  agree 
it  is  in  the  converse  of  the  eaae,  not  in  tiiia  psrtiralar 
caae.    [Paku,  B.— The  pondple  bid  down  there 
and  adopted  by  all  the  jutes,  and  an  the  learned  lords 
—Lord  Lyndhuist,  Lord  Broagfaam,  and  Lord  Camp- 
boD— is,  that  the  law  of  domieUe  governs  the  question 
aa  to  whether  personal  property  fa  or  is  not  subject 
to  Isgacy  dut^.    If  it  is  the  personal  propertv  of  a 
person  who  dies  domiciled  m  England  it  is  Hsble  to 
duty.]    You  cannot  leave  71*  Attomqf-Gentrai  v. 
JtdtMn  out  of  your  oonaideialion.    [Pabkb,  B.— It 
is  evident  that  the  judges  never  adverted  to  the  dis- 
tinotion  between  a  person  residing  in  India  at  the 
time  of  his  death,  uid  domiciled  in  India.    After- 
wards, when  the  subject  vras  more  fiUy  considered, 
tba  House  of  Lords  gave  judgment  upon  that  with 
the  aasistaoee  of  the  iodges  all  concurring,  and  you 
wiU  see  that  it  lays  down  tlie  great  piincipte  tint 
MBSooal  property  follows  the  domicile.  Consequently 
it  aftcts  all  the  personal  property  of  a  person  domi- 
cOedinEnglandatthe  timeof  his  death,  wherever 
that  property  is.  It  haf  never  been  applied  to  the  case 
of  aa  alien  domiciled  in  Bnijand.    In  Mr.  Justice 
Williams's  book  be  considers  that  the  kst  caae  in 
the  House  of  Lords  settles  the  point.    Aldbbsom, 
B.— We  should  have  no  fixed  law  at  all  if  we  were  to 
adopt  your  prindple  of  deciding  cases.] 
jvvauxm. 
Pabu,  B.  (without  calling  on  the  other  side.)— I 
«oarider  the  prindple  has  been  settled,  and  I  think 
definitivdy  settled  by  the  Houae of  Lords  in  thecase 
«f  ThowuOH  T.  nt  Aincatt-Oaurat.    There  had 
baa  several  caaes  oonflictiiig  before.    There  were 
Mas*  casea  before  the  caae  oTiw  Bmim,  whidimade 


the  duty  dgiend  upon  the  asset*  bring  recrived  in 
England.  In  re  JBiem  the  doctrine  was  first  broached 
that  the  true  criterion  whether  the  parties  were 
liable  to  legacy-duty  was,  whether  the  testator  was 
domicQed  in  England,  and  that  is  tbe  rule  adopted 
by  the  judges  in  giving  their  opinion  upon  the  case, 
snd  all  their  lordships.  Lord  Lyndhnrst,  Lord 
Brongbam,  and  Lord  Campbell,  put  it  upon  that 
great  prindple,  that  personal  property  is  considered 
as  bring  in  the  place  where  the  owner  of  it  is  domi- 
ciled at  the  time  of  his  death.  It  is  said  that  if  we 
act  wfoa  this  decision  in  the  House  of  Lords  we 
overnile  another  dedsion  in  the  House  of  Lords  in 
the  case  of  Tke  Attonuy-General  v.  Jaekton,  at 
the  case  of  2^  Attorney-General  v.  Forbet.  It  is 
quite  true  diat  if  in  the  case  of  Tke  Attomef- Gene- 
ral y.  Jaeieon  it  had  been  hdd  that  at  the  time  of 
the  death  of  the  testator  he  was  domiciled  in  England 
those  cases  would  be  overruled.  But  it  is  per- 
fectly dear  that  they,  proceeded  in  that  case 
wUAtU  aiterting  to  the  distinction  between  resi- 
dence and  domicile.  If  you  look  at  the  reports  of 
thoae  cases,  nod  the  opinions  afterwards  given  on 
those  cases  in  the  House  of  Lords,  it  is  dear  that 
they  proceeded  upon  the  assumption  that  because 
the  testator  retided  in  India  at  the  time  of  his  death, 
he  was  there  domieiled.  Tlie  difference  between  a 
person  redding  abroad  as  an  officer  in  her  Majesty's 
forces,  and  rending  abroad  as  an  officer  in  the  East 
India  Company's  serrice,  toot  aerer  pointed  oat. 
The  case  at  Tke  Attorney-General  v.  Jaekton  it  in 
trutk  to  eoniidtrtd,  and  is  but  another  case  foHing 
vrithin  the  same  rule,  and  yon  must  treat  it  as  bring 
domidled  in  India.  The  English  statute  not  ex- 
tending to  property  in  India,  his  property  was  ex- 
empt from  legacy  duty.  Treat  the  case  of  Tke 
Attomey-Gtfiral  v.  Jaekton  as  it  waa  treated  by 
the  Houae  of  Lords  in  giving  judgment  in  the  case 
of  Tke  Advocate- General  v.  Tkomton,  and  it  is 
exactly  within  the  same  prindple.  The  distinction 
pressed  upon  ns  waa  never  presented.  The  ra<to 
ibeuiauii  fells  exactly  within  the  same  principle  as 
Tkomton  v.  Tke  Advocate-General.  This  gives 
a  ven  intelligible  rule,  though  no  doubt  there  seems 
a  difficulty  in  applying  it,  because  it  is  rather  difficult 
to  determine  in  some  cases  where  a  person's  domicile 
wss  at  tiM  time  of  bis  death.  There  are  no  means 
of  determining  in  every  case,  but  sometimes  it  is 
perfectly  dear.  This  is  a  case  which  Mr.  Aicock  has 
very  properly  not  argued,  that  the  intiatate's  domi- 
dle  was  in  the  East  Indies.  If  a  natural-bom  sub- 
ject, domiciled  in  Engjand  before  he  goes  abroad, 
enters  into  the  aerrice  of  the  Queen,  and  goes  abroad 
at  the  Queen's  command  into  foreign  servioe,  it  is 
clear  that  hia  original  domicile  has  notparted  with 
him.  He  goes  for  a  temporary  purpose,  and  is  sup- 
posed to  be  there  for  a  time,  not  to  fix  his  permanent 
abode  ^road.  TUs  officer  wss  no  doubt  domiciled 
in  England,  and  that  brim  so,  according  to  the  pUin, 
intelligible  rule  of  law  laid  down  by  the  House  of 
Lords,  this  is  a  case  in  which  the  Crown  is  entitled 
tothednties. 

Aldkbson,  B. — I  am  entirely  of  the  same  opinion. 
It  is  quite  clear  that  the  case  of  Tke  Attorney- 
General  v.  Ario,  and  the  case  ofAmtMv.  Arnold, 
were  supposed  to  beby  Lord  Cottenbam  identical  cases 
in  their  circumstanoes.  It  is  now  said,  that  in  the  case 
of  Tke  Attorney  General  v.  J>brbet,  the  party  was  a 
British  subject,  one  of  the  Queen's  officers,  residing 
in  India  at  the  time  of  hia  death.  If  so,  he  was 
certainly  not  domidled.  Tk*  Attomey-Gentral  v. 
Foriet  upon  Tthe  feels  was  decided  wrong ;  but  the 
rule  of  law  laid  down  in  the  case  of  Tke  Attomey- 
Gmural  v.  Foriet  was  right,  because  the  mle  of 
law  [laid  down  waa  upon  tk*  tufifotilion  tkat  tk* 
party  wat  domiciled  m  India,  and  that  the  legacy 
duty  in  that  caae  could  not  attach  upon  property, 
whidi  was  situated  in  England  at  the  time,  because 
they  said  there  that  the  property  in  England  followed 
the  domidle,  or  the  residence  of  the  party  in  India. 
At  ^at  time  it  was  sunposed  to  be  in  India,  and 
though  it  was  in  feet  in  Endand  legacy  duty  was  not 
payable.  In  the  case  of  Arnold  v.  Arnold  in  like 
manner,  legacy  dutjr  was  not  payable,  and  that  was  a 
right  dedskm  both  in  point  of  law  and  fact.  There 
tba  domicile  was  in  India,  he  bring  a  company's 
officer  at  the  time  of  his  residence  tboe.  Therefore, 
when  Lord  Cottenbam .  determined  the  case  of  the 
Attorney-General  v.  Jaekton,  and  the  caae  of  Ar- 
nold V.  Arnold  to  be  the  same,  it  it  mate  dear  k* 
proetedtd  on  tke  tappotilion  tkat  m  ketk  eatet  tk* 
domieU*  teat  in  India,  and  not  in  England.  Then 
we  have  the  aathorityof  the  House  of  Lords  in  the 
esse  of  Tkomton  v.  Tie  Advoeate-Gtneral,  and  all 
the  judges  first  and  tbeir  lordships  unanimously  after- 
wmds  in  so  many  words  say  that  the  domidle  governs. 
That  is  the  prindple  that  where  a  man  is  domiciled 
there  is  the  peisonal  property  also.  Now  apply  that 
caae.  This  person  was  domidled  in  England ;  his 
personal  property  it  is  true,  his  local  debts  are  debts 
paid  in  India,  but  the  personal  property  foUowing 
nis  domidle  is  to  be  treated  as  being  in  England  at 
tfietimeof  hia  death.  He  was  in  England  in  point 
of  law,  though  he  was  in  India  in  point  of  fact,  be- 
cause bis  domicile  was  in  England,  though  his  per- 


aoar  was  in  India.  His  penenal  property,  though  ir 
Indian  was  legally  in  England  also.  Then  the  law  of 
leipu7  daty  applies  to  the  property  of  all  perwos 
hemg  Engnah  people,  and  the  legacy  duty  must  be 
paid.  It  seems  to  me  therefore  that  the  prindple  is 
the  case  of  T^toauon  v.  3V  Adeoeate-Genertl 
deariy  governs  the  case.  I  cannot  distinguish  them. 
_  RtUe  abtahttt. 


Vio-CaAvonioB  Ensar  Bauoa's  Oonar,  nfcitsd  ty 

O.  8.  AiurvTT,  Bsq.  Bwristerat  Jmw. 

OousT  or  BunavRCT,  Lovnoa,  reported  bj  JoD  i. 

VoHSLUiQCB,  Biq.  Barn«t«r.*t-Ijaw. 

Corat  or  EiXKBURCT,  Dnauir,  reported  by  J.  Iiivi, 

Esq.  Bsrristar.at-I««. 

COUBT  OF  BANKRUmnr,  BA8IN6HAIX- 
8TREET. 
Wtdnaday,  April  2. 
(Before  Mr.  Commissioner  FoNBi.ARttt>x.) 
Si  parte  BTrcs,  re  Bttdb. 
Cbiufi/ioaaf  etrtifieate. 
Wkere  tke  bankrupt,  immediately  prerioat  It  Or 
fiat,  ditpoted  ef  goodt  for  bittt  ttkiek  tvptarti 
to  be  frauduletU,  but  it  wot  not  ettailitked  tial 
tke  bankrupt  wat  a  partti  to   tke  fraud,  Ike 
eertUieatt  uiat  tutpendedfor  two  fean,-  M tie 
condition  wat  annexed,  "tkat  if  tke  iankrat 
ikould  pay  to  kit  etttle  tke  value  iff  tk*  bSk 
previout  to  Ike  eertj^ieafe  becoming  due,  kettifU 
tken  apply  for  an  immediate  etrl^Seale." 
The  fiat  issued  in  1843 ;  immediatdr  previoas  t> 
thatdate  the  bankrupt  disposed  of  gomis  to  s  ooa- 
siderable  amount  to  one  Ewards,  and   in  payment 
for  the  same  he  took  bills  of  exchuige  drawn  or  one 
Hart  on  Ewards.    The  bills  were  mshonoorad.   It 
appeared  that,  at  the  time  of  tiiis  transaction,  Hsit 
was  an  uncertificatBd  bankrupt,  and   Ewards  has 
never  been  heard  of. 
The  bankrupt  now  applied  (or  his  certificate. 
iMcat  (counsd)  fiir  the  assignees,  and 
Parry  (counsel)  for  certain  crediton  reading  is 
the  country.    This  bss  been  a  (Hodnlent  dispodtion 
of  the  estate  in  contemplation  of  bankmptry.   IV 
bills  appear  to  be  merdy  concocted  by  the  bank- 
rupt and  others  (br  the   purpose  of  ddmfiag  tbe 
creditors.    It  has  not  been  shewn  that  such  a  per- 
son as  Ewards  ever  existed. 

Lewit  (solidtor)  (br  the  bankmpt— It  hss  net 
been  shewn  that  the  bankrupt  was  privy  to  say  Amd 
in  the  making  of  the  bills;  he  may  have  beoad^ 
crived  himself  in  the  transaction  eoopiained  of. 


The  CoxtnssioNEB,  in  giving  JiMigiamt,  ■■'■ir 
other  remarks,  said,  a  gross  fraud  has  eridnttybestt 
committed  in  the  concoction  of  these  biSs;  brt 
though  it  is  not  proved  that  the  bankrupt  was  a  paitt 
to  it,  yet  it  is  qnite  dear  that  at  a  tiaaewboiht 
ought  to  have  been  particnlariy  vigilant,  and  deslng 
with  a  person  whom  he  had  good  reason  to  dattua^ 
he  waa  guilty  of  such  gross  ud  eulpaUe  oe^goM 
in  parting  with  goods  virtually  tbe  propertya  Ua 
creditors,  as  amounts  as  nearly  as  possiMe  to  a 


fiaudnlcnt  making  away  with  property;  on  flat 
ground  I  shall  require  bim  to  miake  lepsraUoo. 
That  whidi  has  been  afforded  by  his  brother,  the 
other  bankrupt,— the  payment  of  a  hundred  poand^ 
— is  by  no  means  sufficient.  I  shall  suspend  Sohiaiea 
Byfns^s  certificate  for  two  years,  unless  in  tbe  mesa- 
time  he  restores  to  his  creditors  that  which  hasbeea 
so  improperly  abstracted  from  them,  the  amennt  ef 
the  two  bills  drawn  by  Hart  and  purporting  to  have 
been  accepted  by  Edwards  or  Ewaids.  In  the  enst 
of  audi  payment  he  may  apply  for  an  iiiiiiiwBsts 
certificate.  ___^ 

Tketday,  April  S. 

(Before  Mr.  Commissioner  Holrotd.) 

Re  RoBtNSOM. 

Ditekarpe  1^  bankrupt  from  cuttody — Praeiiee. 
Tke  proper  lime  for  Ike  bankrupl't  appUealimfir 

kit  ditekarge  from  cuttody  it  ^fler  Ike  ekmei, 

unlett  all  partiet  content. 

The  banknipt,  who  was  in  custody  under  aa  exe. 
cntion,  appUed  for  his  release.  Asagnnes  vren  net 
yetdioaen. 

HiUeary  (solidtor)  for  bankrupt. 

Lueat,  contriL 

Mr.  Commissioner  Holbotd. — Tbe  object  (rftbs 
statute  in  giving  the  Court  power  to  disdia^p  a 
bankrupt  (rom  custodj  is  to  enable  him  to  assist  tas 
assignees  in  discovering  and  getting  in  the  estate. 
The  Court  is,  therefore,  not  in  a  podtion  to  decide  as 
to  the  discharge  till  after  the  choice,  unless  all  parties 
consent.  Let  the  applicatioii  stand  over  till  asagoses 
have  been  diosen. 


LIVERPOOL  BANKRUPTCY  COUBT. 

Wtdntaday,  March  26. 

(Before  Mr.  Commiasioner  Stbtbn80N.) 

Re  HiooiNSON. 

Practice— JuritdicHon  qf  Otmmitiioner—Sae.  307 

— Renewed  application  for  certificate. 
A  eomtmtUmtr  appointid  in  Ik*  placed  afbrmir 
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N»i  nttu*. 


commitiiomtr  htujiarMietUm  to  tutertain  all  op- ' 
pHealimu  otfr  vhiek  hit  predecet$ort  had  any  \ 
mUhorUj/i  and,  Ihtrrfore,  tchert  a  etrtifieale  had 
leen  rffiutd  tf/ltr  hearing  by  the  former  eommti- 
rioner,  the  iwio  eomnuMiotur  is  competent  to  hear 
a  reneved  application  for  a  certificate. 
But  held,  alto,  that  the  With  tectton  of  the  Bank- 
ruptcy Law   Oontolidation  Act,  tpeeUying  the 
eatet  in  which  tuch  renewed  application  might 
he  made,  hat  repealed  the  pnmtioni  tffb  sc  6 
Viet.  e.  122,  relating  to  tueh  renewed  appliea- 
tttna,  and  contequently  that  the  Court  hat  no 
juritdietion  to  entertain   any  tueh  application 
under  Hreumttancet  not  tpecified  in  the  Bank- 
ruptcy Law  Contolidation  Act. 
Tma  was  an  application  for  a  rehearing  in  the  case 
of  Mr.  Jonathan  Higginson,  whose  certificate  was 
altogetlier  refiued  some  time  ago  by  Mr.  Serjeant 


The  •pplicatkm  for  s  rehearing  of  the  question  of 
certificate  was  made  on  the  ground  that  the  certifi- 
cate bad  been  refused  in  consequence  of  the  ab- 
sence of  certun  evidence  which  the  bankrupt  at  that 
time  could  not  brine  forward,  bat  which  he  was  now 
in  a  position  to  adduce.  His  Honour  having  heard 
die  arguments,  took  time  to  consider,  and  uis  day 
daUTered 

Jin)GMKST. 

Hr.  Commiarioner  Stevbmson. — This  is  a  petition 
by  &e  bankrupt,  praying  that  a  sitting  may  be  ap- 
pointed for  the  allowance  of  his  certificate.  ThisaUow- 
anee  has  already  been  refused  by  my  predecessor,  Mr. 
Saqt.  Lodlow,  and  it  is  to  be  obsenred  that  a  memo- 
landnm  of  such  refusal,  nnder  his  hand,  is  on  the 
file  of  die  proceedings  in  this  Court.  The  grounds 
of  sadt  rerasal  are  not  mentioned  in  the  memoran- 
dnm,  but  in  this  petition  certun  grounds  are  stated, 
whidi,  it  is  alleged,  are  those  upon  which  this  certifi- 
eate  was  refused.  The  petition  also  states  that  cer- 
tain bets,  which  were  not  in  evidence  before  my 
piedeceasor,  and  which  in  consequence  thereof  he 
refnaed  to  take  into  consideration,  were  material 
and  generally  in  iavour  of  the  petitioner's  applica- 
tion, and  if  they  had  been  fully  before  and  explained 
to  mT  predecessor,  the  petitioner  believes  tiiat  he 
would  not  have  refused  the  certificate,  and  that  diese 
(acta  ate  such  as  to  warrant  his  renewing  his  applica- 
tion for  hia  certificate.  The  drcumstances  of  the 
erigiiial  application  for  this  certificate  having  been 
heud  before  my  predecessor  seemed  to  me  at  first  to 
involve  some  difficulty  as  to  my  power  of  entertain- 
ing tlua  application,  for  want  of  jurisdiction  on  that 
pwrnd  alone,  conceiving  that  it  was  open  to  the 
odlactiim  that,  by  so  doing,  I  should  b9  sitting,  as  it 
wtH,  on  appeal  from  his  judgment.  It  has,  how. 
•vtr.  been  nr^ed,  that  the  net  of  my  appointment 
totUadistrict  in  the  room  of  my  predecessor  would  be 
to  pva  ne  jurisdiction  to  entertain  this,  as  well  as 
•WTOther  application  over  whidi  he  had  any  an- 
uori^,  and  to  as  full  an  extent  as  he  could  have 
oooe  had  be  remained  the  commissioner  of  this  dis- 
W^  and,  in  {act,  to  deal  with  this  case  as  if  I  were 
PcrsoDally  representing  him ;  and  after  consideration 
I  am  inclined  to  take  this  view  of  the  case,  althoogh 
Icannot  but  feel  that  it  is  subject  to  great  doubt. 
But  supposing  this  view  to  be  correct,  the  applica- 
bon  is  still  open  to  the  question  of  want  of  junsdic- 
Bon  upon  oOer  grounds,  which  have  been  raised  in 
opposition  to  this  petition.  These  grounds  are.  that 
application  can  onlir  be  made  under  the  recent  Bank- 
n^tey  I«w  Consolidation  Act,  and  in  cases  provided 
for  by  the  207th  section— that  is,  when  the  Court 
«°«11  see  good  and  sufficient  cause  to  believe  that  the 
nfnal  of  a  certificate  has  been  obtained  by  false 
evidence,  or  by  reason  of  any  improper  suppression 
of  cvidaice,  or  otherwise  fraudulently  obtained, 
ytwof  which  cases,  it  is  contended,  occur  in  the 
pnsmt  instance,  and  of  whidi  there  can  be  no 
doobt,  nor,  indeed,  was  any  pressed  on  behalf 
Of  the  petitioner  j  but  it  is  contended  on  his  behalf 
uat  the  original  hearing  of  the  certificate  having 
bean  nnder  a  former  Act  (5  &  6  Vict  c.  122), 
then  in  force,  the  authoritv  to  deal  with  this  sppU- 
Mtkm  wonld  be  nnder  the  jurisdiction  conferred  by 
uat  Act,  and  which  still  remains  for  this  purpose. 
Mwe  first  ^]ace,  with  regard  to  such  jurisdiction 
Ifnng  aothonty  to  rehear  a  matter  of  this  descrip- 
ton,  very  great  doubts  have  always  been  entertained 
whether  the  Commissioners  of  Bankruptcy  have  any 
meh  aathority,  and  I  am  under  the  impression  that 
■t  is  the  general  opinion  of  the  Commissioners  that 
ttey  have  no  such  |X>wer.  In  the  case  of  Ex  parte 
Burnt,  mentioned  in  the  argument,  and  reported  in 
the  sixth  volnme  of  the  Law  Times,  it  appears  that 
Segeut  Gonlbnm  considered  he  had  no  such  au- 
tbnity,  although  he  referred  to  a  case  in  which, 
onder  very  special  circnmstances,  a  rehearing  was 
panted.  But  it  has  been  shewn  that  my  prede- 
eeiaor  in  one  instance  where  he  has  refused  a  cer- 
tmcate  has  granted  a  rehearing,  and  subsequently 
Mowed  the  certificate,  and  that  was  sUted  in  the 
oonrse  of  the  argument ;  and  even  in  this  case  he 
wnsidered  that  be  was  not  precluded  at  some  future 
time  from  rehearing  the  case.  Admitting  that  this 
appUeition  micht  have  been  entertained  ander  the 


former  Act,  the  question  stiU  remains  whether 
the  former  jurisdiction  of  the  Court  can  nowj 
be  exercised  in  this  instance.  Now,  unless  there 
are  any  words  in  the  Consolidation  Act  by  which 
this  turisdictinn  has  been  expressly  reserved,  I  appre- 
hend it  is  quite  dear  that  all  such  jurisdiction  has 
been  repealed  by  that  Act  The  first  section,  which 
repeals  the  former  Acts,  and  which  has  been  re- 
ferred to  on  this  subject,  contains  only  this  excep- 
tion, which  comes  home  as  bearing  on  this  point, 
viz.  "except  so  far  as  may  be  necessary  for  the 
pnrpoae  of  supporting  any  proceedings  taken,  or  to 
be  taken,  under  and  after  the  commencement  of 
this  Act  by  any  trading,  &c.  or  other  proceeding  in 
bankruptcy  before  the  commencement  of  this  Act" 
Now,  it  appears  to  me  quite  impossible  to  hold  that 
this  word  proceeding,"  used  in  either  part  of  the 
sentence,  can  have  any  reference  to  an  application  of 
the  present  description ;  and,  besides,  it  would  not 
be  a  proceeding  taken,  or  to  be  taken,  under  the 
Consolidation  Act  which  directs  that  all  proceediiws 
in  bankruptcy  depending  at  the  commencement  of  the 
Act  should  lie  proceeded  with  and  brought  to  a  con- 
clusion under  the  provisions  of  that  Act,  and  which 
shews,  I  apprehend,  the  intention  of  the  Legislature  to 
be  dearly,  that  any  S^plication  of  an^  kind  whatever 
can  only  be  made  under  the  jurisdiction  conferred 
by  this  consolidated  Act.  Tlierefore,  in  whatever 
view  the  question  of  jurisdiction  may  be  taken,  in 
this  case  it  appears  to  me  that  I  have  no  authority  to 
entertain  this  application,  and  I  am  bound,  therefore, 
to  dismiss  this  petition,  which  I  do  quite  irrespec- 
tive of  any  merits  of  the  case,  and  solely  for  want  of 
jurisdiction.  _^____ 

Sin  9rfii<. 

COURT  OF  QUEEN'S  BENCH. 

Beportsd  by  W.  J.  MnciLva,  Esq.  of  the  Inner  Templa, 
Buriater-at-Law. 

BTITIITGS  AT  'WESTMrNSTEB  AFTBB  HltABT 
TEBM. 

Friday,  fib.  7. 
(Before  Lord  Campbeli.,  C  J.) 
Rbo.  v.  Hbwitt  and  Otbkrs. 
Contpiracy — Combination — Workmen. 
The  Philanthropic  Society  of  Coopert  wot  formed 
in  order  to  relieve  ilt  memiert  when  tick,  and  to 
provide  for  their  funeralt.    One  if  their  membert 
wat  fined  by  them  for  working  in  a  yard  where 
tteam  machinery  wat  uted,  and  upon  nonpay- 
ment of  the  fine  they  acted  in  tuch  a  way  at  to 
pretent  himfrom  obtaining  work : 
Held,  an  illefiul  combination  and  contpiracy. 

This  was  an  indictment  for  a  combination  by 
workmen,  contrary  to  6  Geo.  4,  c.  129,  and  for  a 
conspiracy. 

It  appeared  that  all  the  defendants  were  members 
of  a  club  or  sodetv,  called  "The  Philanthropic 
Society  of  Coopers.  It  was  a  benefit  society. 
Hewitt  was  the  president  and  Jack  was  the  secre- 
tary. The  sodety  had  an  acting  member  in  every 
cooper's  yard.  A  man  named  Charles  Evans  was  a 
member  of  the  sodety.  He  was  working  in  Mr. 
Turner's  yard,  hut,  with  the  permission  of  Mr. 
Turner,  he  did  four  days'  work  li  the  steam  mills  of 
Messrs.  Rosenberg  and  Montgomery,  where  steam 
machinenr  was  extensively  employed  for  making 
casks.  When  this  came  to  the  knowledge  of  the 
committee  of  the  sodety,  they  inflicted  a  fine  of  102. 
payable  by  instalments,  upon  Evans,  for  working  in 
a  yard  where  steam  machinery  was  employed.  Evana 
refused  to  pay,  and  the  other  men  in  Mr.  Turner's 
yard  then  left  their  work  and  refused  to  return 
while  Evans  was  employed.  Brans  was,  in  conse- 
quence, thrown  out  of  work.  Each  man  who  left 
Tumei's  yard  on  account  of  Evans  was  paid  nine 
shillings  for  his  loss  of  time,  by  the  committee. 
The  fine  was  imposed  in  accordance  vrith  the  rules 
of  the  sodetv. 

Wilkint,  Serjt  in  addiesnng  the  jury  for  the  de- 
fendants, contended  that  the  defendants  were  mem- 
bers of  a  sodety  which  they  believed  to  be  for  thdr 
benefit.  They  made  certain  rules  and  imposed  fines 
for  the  breach  of  them.  The  ofience  charged  was  con- 
spiring to  do  an  unlawful  act,  but  it  was  not  an  un- 
lawfulactto  impose  a'fine  upon  a  member  of  the 
society  for  breach  of  one  of  the  rules  of  the  sodfty, 
unless  the  mies  were  unlawful  in  themsdves,  or  were 
made  for  an  unlawful  purpose.  Tlie  object  of  the 
defendants  was  to  teach  Evans  that  he  had  departed 
from  his  dutv  to  the  sodety,  and  that  he  had  broken 
its  rules.  The  object  of  the  Act  of  Fariiament  was 
to  protect  the  masters  flnm  the  combinations  of  the 
men ;  but  here  the  masters  did  not  complain,  and  it 
was,  therefore,  difficult  to  imagine  that  the  statute 
had  been  violated. 

Lord  Campbell,  C.J.  (to  the  jury). — It  appears 
to  me  that  this  is  one  of  the  most  important  cases 
ever  brought  before  a  British  jury,  and  npon  its  re- 
sult must  depend  very  ranch  the  prosperity  of  the 
manufsctureis  and  the  good  of  the  operatives.  But 
let  it  he  clearly  nnderstood  that,  whatever  may  be 
the  tesolt  of  this  case,  such  societies  ss  the  prMcnt 


arenot  in  any  way  Qlegal.  The  Pbtlanthropie  So- 
ciety is,  according  to  its  miss,  a  most  lawful  and 
a  moat  benefidaf  institntkm ;  the  object  of  it  is  to 
take  care  of  its  members  when  sick,  and  to  provides 
decent  fbneral  for  them  when  they  are  called  away, 
but  it  cannot  he  permitted  that,  under  the  guise  of 
such  laudable  objects,  the  members  shall  enter  into 
a  combination  or  conspiracy  to  ii^re  others.  By 
law  every  man's  labonr  ia  his  own  property,  and  he 
may  make  what  bargain  he  pleases  for  his  own  em- 
ployment; not  only  so — masten  or  men  may  aaso- 
date  together ;  but  they  must  not,  by  their  associa- 
tion, violate  the  law ;  they  must  not  injure  their 
neighbour ;  tiiey  must  not  do  thst  which  may  pnjn- 
dice  another  man.  The  men  may  take  caie  not  to 
enter  into  engagements  of  which  they  do  not  ap>. 
prove,  but  they  moat  not  prevent  snother  froiai' 
doing  so.  If  this  were  permuted,  not  only  would 
the  manufacturen  of  the  land  be  injured,  but  it  would 
lead  to  the  most  melancholycoiiseqaencesto  the  work- 
ing classes.  No  doubt  the  defenumts  may  have  been 
under  a  delusion  that  they  were  doing  what  tiler 
were  entitied  to  do,  but  they  must  be  instructed  that 
the  law  must  be  obeyed,  and  that  they  cannot  bft' 
permitted  to  iiijue  their  ndghbonrs  in  carrying  out 
that  which  ther  may  eonmder  to  be  a  proteolion  to 
themsdves.  It  has  been  stated  by  the  witnsifcs, 
that  a  fine  follows  a  man  all  over  London  and  all 
over  England.  This  shews  the  powers  of  the  sodety. 
Let  them  have  their  rules,  and  let  them  act  under 
them ;  but  if  they  are  to  fine  for  some  nondescript 
offence,  and  that  fine  is  to'  follow  a  man  all  over 
England,— if  the  man  is  always  to  go  about  with  that 
brand  upon  him.  it  becomes  the  more  important 
that  judges  and  juries  should  see  that  such  aodetie* 
do  not  infringe  the  law.  The  payment  to  the  men 
of  the  9s.  each  for  tiieir  loss  of  tinie  was  taken  ftoat' 
the  funds  of  the  society,  and  was  a  dear  pervania* 
of  its  objects.  Verdict— OuUtu. 

Lord  Campbell,  C.  J.— This  is  a  case  in  whidi  it 
is  right  to  pass  judgment  at  once.  The  ofience  is  a 
moat  serious  one,  and,  if  allowed  to  pass  with  im- 
pnnity,  would  bring  ndn  npon  the  trade  sad  nsan- 
factnres  of  thia  oonntry,  rad  would  involve  in  its 
ruin  the  workmen,  npon  whom  the  prosperity  of  tiliis 
country  msinly  depends.  It  dearty  appears  that  tUs 
charitable  instittttion,  departing  nrom  its  hndsbln 
purpose,  was  applied  to,  to  prevent  one  of  its  mem- 
bers from  exercising  his  free  will,  snd  employing  iiu 
industry  in  a  way  wmdi  he  thought  most  to  bis  ad- 
vantage. It  is  clear  that  the  president  sectelasy, 
and  committee  resolved  that  Evana  should  D» 
punished  for  having  gone  to  work  at  the  steam  mills; 
that  they  unlawfully  imposed  on  him  a  fine  tat  soi 
doing,  and  that  thev  proceeded  by  unlawful  means  to 
induce  him  to  pay  that  fine.  This  is  an  offence  wliidt 
the  law  must  punish,  and  I  hope  it  will  be  known  to 
all  these  societies,  that  while  uiey  will  be  protected 
by  the  law  when  actiiig  lawfiilly,  the  law  will  pnaish 
them  when  they  interfere  with  the  free  will  siMl  th» 
exercise  of  the  indnstry  of  their  members.  It  is  so 
offence  for  whidi  they  must  be  severdy  punished. 

The  defendants  were  then  sentenced  to 
terms  of  imprisonment 

The  SoHcitor-Oeneral,  B.  Jamet,  Q.C.  and  Anf- 
dietton,  for  tiie  proaeention. 

M.  Chamhtrt,  Q,C.  Wilkint,  Setjt  snd  Wmrrm, 
for  the  severd  defcmdants. 

COURT  OF  COMMON  BENCH. 

SITTINaS  IN  LONDOir  AFTXS  HILABT  XBUf. 

Mtuday,  Fth.  24. 

(Before  Jektis,  C.J.) 

The  West  London  Railway  Compant  e.  Tar 

London     and    Noeth  •  WxsTxaN    Railwat 

Company. 

Evidence— Agrttmenli — Copy—Admittiont—Ai. 

mittibtlity — Covtuant — Conttruetion. 
By  agreement  the  Wttt  London  Railway  wat  to  eretr 
the  Oreat  Wetter*  Railwm  on  certain  termt ;  the. 
Wett  London  Company  demited  their  railway, 
with  "  all  their  rightt,  powert,  and  privilegetm 
relation  thereto,"  to  the  North-Wetter*  RtSlway 
Company.  In  covenant  againtt  the  latt-mtu- 
Honed  eonaany  on  the  Itate  for  not  ^SMently 
working  the  tm*  I 
Held,  that  the  agreement  uat  admittible  againtt 

the  drfendantt. 
Qiuere,  whetheracopyijftueh  agreement,  admitted 
to   be  a   correct   copy,   it   admittible  urithoui 
accounting  for  the  non-production  qf  the  ori- 
ginal. 
Semble,  a  eotenant  in  a  lease  qf  a  railway,  that 
the  leitea  would,  "  at  their  own  erpente,  during 
the  continuance  qfthe  leate,  effidently  work"  tit 
railway,  and  that  they  would   account  to  tht 
lettort  for  one-fourth  of  the  grott  reeeiptt  i» 
retpect  nf'pattengeri,  goodt,"  lcc.it  a  covenant 
to  work  tht  line  for  pattengert  at  well  at  goodt  .■ 
Qnsere,  at  to  the  printer  meature  tf  damageifor 
breach  qftueh  covenant. 

This  was  an  action  of  covenant  on  a  lease.  The 
lease  was  put  in,  and  the  copy  of  an  agreement  be- 
tween the  West  London  Railway  Company  and  die 
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Qnat  WeMam  Baibray  Company  was  tbea  ten-  I     Imt  rtprettniation  qnd  cortcealmeul  art  precite 
dared.  {     in  Ihtir  charoettr. 

Bglm,  Sent  for  the  plamtiffi,  contended  that  it .  Mtkmtgh  length  of  time  be  no  bar  to/rauH,  yet  it 
vaa  adiaiMfliln  withont  pradodng  or  Rising  notice  to       it  a  etrcamw^oiiee  to  be  taken  into  comideration 
pnidaoe  tbe  original  agtcament.     The  defendants       iy  tJk*  Court  injfomung  ilt  judgment 
kadadn "     • 


tbe  original  agtcament.  The  defendants 
had  admittnil  that  it  wat  a  comet  oopjr  of  the  origi- 
■ai,  which  was  nifficient  to  make  it  evidence  in 
SUttem  T.  Pooley.  The  defendant  had  verbally 
mAtwatt^  l]ie  coBtenta  of  a  deed,  and  such  verbal 
idaiiiMinnii  wen^ld  sufficient  to  prove  the  contents 
«tA»  dead,  as  primary  evidence ;  here  the  defend- 
aatl,  in  writing,  admit  tbe  contents  of  the  deed. 
TIhw admit  that  this  is  a  ooneet  copy  of  the  contents; 
aoaly,  it  most  be  equally  admiasiole  with  the  verbal 


Jkbvis,  CJ.— It  is  a  very  doabtinl  point;  yon 
had  better  prodacetiie  original,  if  poaaibls. 

The  ati^mal  was  then  {nodooad  and  tendered  in 
mMmot  i  it  oontaiocd^the  terns  and  conditions  on 
mbiA  the  West  LoodMi  Bailw^  was  to  cross  the 
Gnat  Western  RaUway. 

8b  F.  Tkfiger  ol^eetad  to  its  reception.  The 
4itedaiits  have  no  notioe  of  the  agreement.  It 
OMaot  be  evidenoe  against  then. 

Bui**,  Seqt.— Tbe  railway  is  by  tbe  leese  demised 
ts  tbe  defendants,  with  "  all  their  ri^ts,  powers, 
tmk  pavilages  in  relatioa  therato ;"  the  defendants 
W  tlMirfaii  sssignnei  of  tbe  agreement. 

JlBTis,  C  J.— Tbsfe  most  be  in  this  case  a  qnas- 
tfoB  of  daiaage,  and  for  that  porpoae  it  will  be  im- 
i  to  ascertain  what  were  the  righta  of  tbe  de- 
I  im  passing  over  the  Great  Western  Railway. 
Bvidenet  mdmitled. 

"Dm  covenant  on  whidi  the  action  was  brought  ran 
aa  ioUovs :— "  That  the  London  and  Bimundiam 
Bailwi  CoasiMny"  (called  sabseqoantly  theLon- 
4aa  a^  Nottb- Western  BaUway  Company)  "shall, 
aS  tiMSr  own  expense,  daring  the  continuance  of  this 
leasee  sAciently  woric  and  repair  the  railway  and 
vnks  hereby  demised,  and  mdemnify  the  West 
faaidon  Bailwsy  Company  against  all  liabilities,  loss, 
ckaqea,  and  expanses,  daims  and  demuids,  whether 
iaeoned  or  sastainfd  in  oonseqaenoe  of  any  want  of 
«pair,  or  in  eonsaqneooe  of  not  working,  or  in  any 
■■nntr  connected  wiA  tbe  working  m  tbe  same 
■itaay  and  works ;"  and  it  was  also  agreed  to  carry 
t»  tbe  credit  of  the  West  London  lUilway  Company 
am  fcuitfa  of  the  gross  receipts  in  respect  of  "  pas- 


magn,  mods,"  &e. 

^fittt  Derjt.  < 


.  contended  that  tbe  proper  conatiuc* 
tiea'af  dais  oonnant  wask  that  the  defendants  should 
MIy  work  tbe  line  tat  pasaangwn  as  well  as  goods, 
i  it  was  not  now  open  for  die  oonveyanee  of 


,  Tkmifr,  Q.C.  ooolrii,  urged  that  as  there 

■e  pssawiyw  traffic  before  tbe  leaae,  the  defend- 

I  were  not  hound  to  carry  paasangeis  now.    The 

required  them  to  do  bo  more  than  was 

J  by  the  idaintiffs  before  Ranting  the  lease.    It 

wna  Bke  a  lease  between  landlord  ud  tenant  The 
I  were  bound  only  to  keep  in  repair,  not  to 
mprovesaenta.  Hera  tbe  defendants  were  at 
to  carry  peaaennrs;  bgt  were  not  bound 
to  do  so.  If  they  elected  to  earry  pasaengers 
tbay  naat  pay  one-foortit  of  tiie  ptooeeds  to  the 
l^auitiSs.  The  definition  of  tbe  word  "  efficiraitly," 
*M  tbe  point  upon  wfaicb  tbe  coastmotion  of  the 
covenant  would  torn.  What  was  tbe  definition  ? 
Jbbvis,  CJ.— "  With.effect." 
Sir  P.  Tkeiiger.  Q.C.— No  doobt,  tiie  defendants 
most  work  tbe  line  with  effect,  or,  in  other  words, 
nith  profit  and  advantage. 

Jbbvis,  C.J.— I  shaU  tdl  tbe  jury,  that  as  the 
raflway  is  cuustruded  for  both  psmaiacri  and  goods, 
iiotii  paasangan  and  goods  ought  to  Se  carried.  It 
ia  Bke  a  lease  of  two  bininwari,  one  of  them  can- 
Hot  be  given  up. 

Sic  f.  Thmifr,  Q.C.— Tbe  defendants  cannot 
convenientlv  carry  bodi  pasaengers  and  goods.    It 
ia»  single  line. 
Jbbvu,  C  J.— I  must  stiU  hold  that  they  are 


I  by  the  covenant  to  do  so,  and  they  cannot 
«tt«rwisa  "efficiently  work"  the  line. 

It  waa  sobaeqnently  anranced  tiiat  a  verdict  should 
1m  taken  by  consent,  and  that  the  construction  of 
tiia  oovanant  and  the  astesament  of  damages  should 
be  left  to  tbe  Court. 

Byfm,  Seijt,  £.  Jamet,  Q.&  and  Atplaad,  for 
fliepIaintiSs. 

8d  V.  Titii0tr.  Ckmtmia,  Scrit.  and  BotiU,  for 
ftn  drfnnrlsnti 


.    Barorladliy  W.H.BBnrsr,Biq.Bairisl«r4(-I«w. 

Zn/jr  awl  ilM.  1,1850. 

flUXAasTR  bivtirc  or  DonoLAs,  and  Othsrs, 

Appellants;  Kibxpatmck,  Hespondent. 

Vmd—Pttaiing—8iUina  atide  detdtfor 

mi»rtpre$iHtatiom  ni  eanemiment. 

Ottit  wUt  not  ie  set  atidt  ^fUr  tHirty-Mfen  and 

■  -tmrt^  mint  years^am  tktir  daim,  on  the  grownd* 

Vmurt$r*itmta&an  and  ametalmtnt.  tmien  tie 

t  in  ti*  flttuUmgt  and  proqfo/Jraudu- 


andthitit 
eontonani  both' to  thelatc  qf  England  and  Scot- 
iand. 
Semble. — 7%at  where  a  partfi  eomtnunicatei  the 
4^ec<  nf  one  of  tvio  opiniont  /riven  by  leparate 
comuel — with/mldinfl  the  one  which  ie  oppoted  to 
Me  own  interett  in  the  tubject  matter  of  the  eate, 
it  it  both  mierepretenltttion  and  concealment. 
A  emgeetwral  eetimate  of  what  may  be  the  value 

of  an  eitateienot  a  mierepreeentation. 
Coneealment,  to  be  fraudulent  and  material,  muet 
be  a  eoueealment  qf  tomelhing  that  the  party 
eoneealing  wae  bound  to  ditelote. 
7S«  reatone  and  argmnente  of  a  peer  on  advieing 
the  Houee  to  a  particular  judgment  to  be  given, 
may  be  continued  from  one  day  to  another. 
This  appeal  waa  against  several  interiocnfors  of 
the  Lord  Ordinary  and  first  division  of  the  Court  of 
Session  in  Scotland ;  by  one  of  which  the  Court  had 
reduced,  or  set  aside,  two  several  deeds  of  assifpution 
executed  so  far  back  as  the  years  1798  and  1800,  in 
favour  of  the  late  Walter  Irving  esq.  the  one  thereof 
by  his  sister,  Mrs.  Ann  Burn,  and  her  husband,  and 
the  other  by  three  other  sisters,  vix.  Miss  Irvine, 
Mrs.  Wardrobe,  and  Mrs.  Kirkpatrick.    No  objec- 
tion had  ever  been  taken  by  any  of  the  parties  to  the 
deeds,  altboufh  they  lived  for  many  years  after  the 
deeds  were  executed.    But  the  respondent  alleging 
himself  to  be  the  representative  of  Mrs.  Bum,  Miss 
Irvine,  and  Mrs.  Kirkpatrick  long  after  their  deaths 
and  after  the  death  of  Mrs.  Wardrobe,  the  other 
sister,  and  of  Mr.  Walter  Irvine  himself,  in  whose 
ftvour  the  deeds  were  Kvanted,  and  also  long  after 
all  persons  who  could  have  given  evidence  as  to  the 
transaction  were  dead,  proceeded  to  bring  his  action 
in  the  Conrt  of  Session  in  the  month  of  October, 
1837,  just  then  forty  years— the  period  when  the  long 
prescription  of  the  law  of  S»tland  «ras  on  the  point 
of  expiring. 
The  case  was  argued  at  great  length  by 
Sir  Fitzroy  Kelly  and  Anderton  for  the  appel- 
lants. 

The  Lord  Advocate,  Jame*  Parker,  and  Salt  for 
tbe  respondents. 

[The  length  of  the  judgment  preclndea  any  note  of 
the  arguments  being  given,  but  the  facts  of  the  case, 
and'the  general  effect  of  the  arguments  are  so  fiilly 
stated  in  the  most  elaborate  speech  of  Lord 
Brougham,  in  moving  the  reversal  of  the  orders  of 
the  Courts  below,  setting  aside  the  deeds,  that  it 
is  the  less  necessary  to  give  them  in  detail.] 
JUDGMKfT. 
Lord  Brodoham. — This  case,  my  lords,  brings 
before  your  lordships  for  decision  the  merits  of  an 
interiocutor  of  the  Court  of  Session  in  Scotland  re- 
ducing two  deeds  of  assignment,  or,  as  it  is  called  in 
Scotluid.  "  assignation,"  one  made  in  1798  and  the 
other  in  1800,  Mtween  two  parties,  one  of  whom  is 
Walter  Irvine,  the  father  of  the  present  appelbmt. 
Lady  William  Douglas,  and  tbe  others  of  whom  are 
the  four  sisters  of  Walter  Irvine— Mrs.  Bom,  Miss 
Irvine,  Mrs.  Wardrobe,  and  Mrs.  Kirkpatrick,  for- 
merly the  Misses  Irvine,  and  their  representatives. 
And  it  is  painful  in  the  very  outset  of  the  remarks 
which  T  am  about  to  submit  to  your  lordships  to  ob- 
serve, that  we  are  here  deciding  upon  the  validity  of 
two  deeds,  made  by  and  in  favour  of  parties  none  of 
whom  are  here  present,  their  interests  being  only 
represented  by  their  heiis  and  representatives,  for 
the  parties  themselves  have  long  smce  gone  to  their 
graves.  The  last  of  them  died  in  1829,  others  of 
them  in  1824,  1825,  or  1826,  I  think ;  and  the  first 
observation  which  I  have  to  make  to  your  lordships 
will  rest  upon  that  circumstance.  My  lords,  the 
deeds  were  sought  to  be  reduced  by  proceedings 
commenced  at  periods  of  thirty-seven  years  and  thirty- 
nine  years  respectively,  from  the  dates  of  those  in- 
stmments  brought  under  reduction.  Those  two  in- 
struments or  assignations  consisted  of  a  family 
arrangement  (upon  which  I  shall  say  a  word 
presently)  between  Walter  Irvine,  the  brother, 
he  and  Christopher  being  the  survivors  of  three 
brothers,  Charles  being  dcad|  and  his  four  sisters 
(three  of  whom  were  then  the  unmarried  sisters,  the 
Misses  Irvine),  of  whom  Mrs.  Bum  was  one.  Miss 
Irvine  another,  Mrs.  Wardrobe  the  third,  and  Mrs. 
Kirkpatrick  the  fourth.  My  lords,  a  large  estate  in 
Tobago  had  belonged  to  one  of  the  brothers,  Cbarka 
Irvine,  who  died  long  before  the  commencement 
of  the  suit,  a  considerable  time  before  the  execution 
of  tbe  second,  and  a  little  while  before  the  execution 
of  the  fint  of  these  deeds.  He  died  in  1798;  and 
questions  of  a  complicated  nature  arose  immediately 
after  the  death  of  Charles  Irvine  respecting  the  suc- 
cession to  his  property,  for  there  were  mortgages 
upon  it  to  a  considerable  amount  with  other  claims, 
lliere  was  a  lunatic,  a  Miss  Leith,  who  had  interests 
or  a  claim,  as  it  is  called,  on  the  estate,  and  there 
waa  Walter  Irvine,  the  heir-at-law  to  the  real  estate, 
sod  who,  by  tlie  law  of  Tobago,  if  Charles  was 
understood  to  be  tfaeie  domiciled,  had  a  claim  also  to 


a  share  of  the   personalty.     There  was   likewise 
Christopher,  who  had  a  claim  past  all  doubt  to  Im 
share,  being  the  agent  of  tbe  estate  living  in  the 
island,  and,  I  believe,  domidled  there,  though  that 
is   immateiiaL     Charles  Irvine,  the  deceased,  tD 
whom  Walter  succeeded  as  heir.at-law,  was  domi. 
ciled,  as  it  appears,  though  that  is  not  admitted,  bat 
he  rather  appears  to  have  been  for  six  years,  namely, 
from  1792  to  1798,  resident  in  Scotland,  being  a 
native  of  that  country,  whither  he  had   retniwd 
from  Tabago,  and  where,  without  ever  returning  to 
Tobago,  he  died.   At  the  late  period  to  whidi  I  have 
alloded,  namely,  thirty-seven  years  after   the  bst 
of  the  deeds,  and  thiiiy-nine  years  after  the  frst 
bad  been  executed,  proceedings  were  commenced  in 
the    coort  in   Scotland,   out   of  whicb  tlie  jadg. 
ment   arose,    which   is   the   subject    of  the  p»- 
sent  considemtion.     Proceedinn  were  commeanf 
by  an    action   of  reduction    of  these  two  deads, 
upon  the  ground  of  misrepreaentation    by  Walter 
to  his  sisters,   the  Misses   Irvine,  or   of   fiando. 
lent    concealment  of  focts  within    his   knowledp 
from  their  knowledge,  or  both  fraudulent  miscpre- 
sentation  and  fkwidnlent  concealment,  whidi  pastiB 
doubt  if  sufficiently  averred  on  the  pleadings,  si^  if 
sufficiently   proved   in   evidence  would  have  bea 
enough  to  have  called  upon  the  Court  to  reduce  > 
set  aside  the  deeds.    Tbe  object  of  this  nrrangegiat 
was,  on  the  part  of  Walter,  to  obtain  from  his  aslan 
the  surrender  of  their  right  to  thar  abate  of  liie 
personalty  of  Charles  thdr  deceased  brother,  and  tte 
question,  and  the  only  questton,  is,  as  I  h^  stated, 
whether  in  order  to  obtain  this  benefit  far  himseif  he 
fraudulently    misrepresented    or  fraudulently  ooo- 
cealed  matters  to  induce  his  sisters  to  enter  into  tint 
arrangement,  and  whether  such  misrepresentation  or 
concealment,  or  both,  operated  upon  them  and  gxra 
rise  to  their  executing  the  two  deeds  in  question. 
And  here  I  must  stop  to  remove  out  of  the  cause  thi< 
which  has  not  been  dwelt  upon  except  as  a  topic  ia 
urgument  occasionally,  but  which  I  consider,  in  &» 
circumstances  of  the  case,  to  have  little  or  no  phce, 
namely,  that  this  is  in  the  nature  of  a  bnHy  snan|e- 
ment — for  I  conceive  that   a   funily  amngenest 
between  parties  who  were  treating  really  at  siW 
length  as  these  were,  who  were  not  upon  good  tarns, 
at  least  two  of  the  sisters  were  not  upon  good  tems 
with  their  brother  Walter,  has  little  or  no  pboe^  and 
above  all  where  fraud  is  alleged.    That,  therelbie,  I 
remove  out  of  the  cause.  But,  my  lords,  I  oowoome 
to  a  consideration  of  the  manner  in  which  the  Cmnt 
dealt  with  the  case  upon  the  pleadings.    It  appealed 
to  their  lordships,  after  argument,  that  them  was 
sufficient  ground  for  directing  an  issue  and  saxfing 
it  to  be  tried  by  a  jury,  and  firoB  that  dectsjan,  or 
ftom  the  decision  and  the  shape  of  die  vettict  no 
appeal  lies  any  more  than  the  motjoo  for  a  new  tnil 
wfaidi  was  subsequently  made  and  refused,  thenftite 
we  have  nothing  judicially  to  do  with  that.    Never- 
theless it  is  difficult  for  me  in  consideriDg  this  esse, 
and  casting  my  eye  back  upon  the  course  of  the  &• 
cussion  on  either  side  at  the  bar,  it  is  difficult  for  me 
so  regarding  what  has   passed,  and  legaidiug  tbe 
evidence,  the  mass  of  whu;h  I  now  have  under  my 
hand   to   avoid   expressing    one  word    of   reesC 
that  snch  a  course  was  taken ;  for   here   are  Be- 
tween nine  and  ten  hundred  closely  printed  qoits 
pages  of  correspondence  submitted  to  a  jury,  who 
through  that  maxe  were  to  find  their  way,  who  by 
examining  tbe  pieces  whereof  that  mass  coDsim 
were  to  make  up  their  mitads,  and  who,  as  the  lesolt 
of  that  painful  and  hardly  practicable  examinatiaaa 
that  laborious  and  hardly  possible  inquiry,  were  ti 
give  their  opinion  upon  the  matter  of  fact  snbmitted 
to  their  consideration  by  the  issues  sent  to  them  to 
try.    I  had  much  rather  that  tiie  opinion  of  the 
Court  itself  had  been  taken  upon  the  subject  than  Oat 
it  should  have  been  sent  to  be  tried  by  a  jury.    It  is 
now  too  late  to  wish  for  that  which  did  not  tikt 
place.     That  which  we  are  now  dealing  vrith  is  not 
how  the  Court  thought  fit  to  den]  with  the  case  litat 
at  the  trial,  and  next  on  motion  for  a  new  trial,  as 
with  neither  the  trial  nor  the  motion  for  a  new  tritL 
have  your  lordships  anything  to  do,  but   tbe  indc- 
ment  which  they  finally  pronounced  setting  theoeeos 
aside, — and  first,  having  a  word  to  say  with  respect 
to  the  time  which  has  elapsed ;  I  know  not,  howirre^ 
that  it  may  not  be  more  convenient  that   I  shooM 
commence  vrith  what  I  have  to  offer  upon  the  frame 
of  the  issues,  and  upon  the  forms  of  ike  pleaffiiM. 
There  were  two  deeds  numbered  54  and  55  in  OB 
process,  or,  as  I  see,  they  are  called  Nos.  57  and  58 
in  my  copy  of  the  pleadings.    I  know  not  why,  but  in 
this  they  are  called  54  and  55,  being  Mra.'  Bura^ 
deed,  and  'iiCat  Irvine's,  Mrs.  Wardrobe'a,  and  Mif> 
Kirkpatrick's  deed  respectivelv.      These  deeds  wo* 
the  subject  matter  of  the  two  issnes,  and  the  ianes 
ate  oonodved  in  tbe  same  terms,  the  material  tibinc 
to  consider  being  whether  Walter  Irvine  did  obtain 
(it  is  not  even  said  "  did  or  did  not,"  so  as  to  mak* 
it  grammatical),  the  deeds  in  question,  Nos.  M  and 
55,  by  fraudulent  misrepresentation,   or  fraudulent 
concealment,  from  his  sisters.    Beyond  dl  manner 
of  doubt  this  is  an  improper  Ibrm  of  issue.     It  It 
improper  for  more  ieas«03  than  one,  cadi  of  wUA 
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woold  be  enongb  to  rapport  its  condemiution.  It 
it  improper  to  coaple  together  two  not  neceuaril7 
[  coaneeted  or  eren  dependent  israes.  It  is  higMjr 
,  Improper.  iUo|ical,  ud  in  every  reipect  miacliieroiu 
to  pat  •  question  on  two  separste  matters,  to  one  of 
,  wUch  an  affirmatiTe  answer  might  be  returned,  and 
,  'to  tlie  other  •  negative.  It  is  asking  a  jurjr  to  answer 
,     a  doable  qoestion,  to  one  parcel  of  which  they  might 

a"jea,    and  toaoother,  "nay,"  contiwy  to  every 
either  of  ezamiaioga  witness  or  of  interrogating 
ajoiy.    Batit  is  improper  on  another  Bccoant,  and 
moat  essentially  and  for  paramonnt  reason  improper, 
■when  yoQ  consider  that  you  are  not  asking  the  ques- 
tioii,  la  in  the  case  of  a  witness  of  one  indtviduBl  bat 
of  twelve,  six  of  whom  mig:ht  say  that  the  deed  was 
obt^ned  by  fraudulent  misrepreecntation,  and  the 
other  six  that  it  was  obtuned  by  fraudnlent  conceal- 
ment    They  altogether,  the  whole  twelve,  might 
join  in  giving  that  verdict  which  alone  they  gave, 
making  no  distinction,  effecting  no  separation,  re- 
faring  to  no  diversity  between  the  two  matters,  but 
a  general  verdict  for  the  pursuer— meaning  against 
the  deed — not  even  answenng  the  question  put,  net 
even  saying  that  it  was  Stndulently  obtained,  and 
without  saying  in  what  way,  but  a  general  verdict  for 
-the  parsner.loivinf  theCourt  to  gather,  and  I  believe 
this  is  not  inconsistent  with  the  loose  and  slovenly 
pnctice  of  that  Court,  that  it  was  meant  to  answer 
the  question  put  to  the  jury  in  the  affirmattve  geoe- 
nlly.   How,  then,  can  we  gay  that  we  have  a  verdict 
It  aU  upon  such  an  issue  sent  to  a  jury,  and  such  a 
general  verdict  letumed?    I  have  no  security.    I 
•cannot  tell;  I  do  not  mean  to  say  that  the  &Hlt  of 
the  issue  might  not  have  been  cured  by  the  verdict 
of  the  jury.     X  do  not  mean  to  say  that  if  the  jury 
had  letorned  a  verdict  in  answer  to  these  two  ques- 
tions they  might  not  have  fspt  rid  of  the  evU  of  the 
duplicity  of  these  two  questions,  for  they  might  have 
said  if  they  had  chosen,   "we  spedaUy  find"  so 
and  so :  then  it  must  have  been  unanimous,  and  that 
would  have  taken  away  all  risk  of  there  being  no 
verdict  at  all  which  exists  in  the  present  case.   They 
might  have  said,  "we  find  that  there  was  fraudulent 
misrepresentation,  and  that  the  deed  was  obtained 
by  that,  but  we  do  not  find  that  there  was  fraudulent 
ooncealment;"  or  they  might  have  said,  "  there  was 
frtodulent  concealment,  but  we  do  not  a»j  there  was 
baudnlent  misrepresentation;"  or  they  might  have 
said,  "there  was  ooth  fraudnlent  misrepraaentation 
and  fnudulent  concealment,"  or  they  might  have 
said  there  was  neither.    Therefore  they  might,  by  a 
apodal  finding,  have  cured  the  radical  defect  of  the 
qoestian  put  to  them  ;  and  why,  let  me  ask,  did  the 
most  able  and  learned  judge  who  tried  the  cauae  not 

nhis  direction  to  the  jury  so  to  find  ?  If  be  bad 
so,  I  am  far  from  meaning  to  tar  ^at  bewould 
^u.^  '"^j"?  difficulty  iuthe  praseni  case,  bat 
at  least  he  would  have  taken  away  from  the  court 
below,  and  from  your  hirdahips'  deling  vrith  what 
waj  done  in  the  court  below,  the  first  of  the  great 
anncnitifs  whuh  meets  ua  and  obstmcta our  progress 
fa  ^eavoarioff  to  see  our  way  throiwh  this  case. 
He  did  not  so  tliink  fit  to  do,  and  a  geooal  verdict 
was  thas  retomed.  A  motion  for  a  new  trial  was 
msdefc  it  was  refiised,  and  that  oouldnotbe  appealed 
*om.  Judgment  was  then  passed  for  the  parsosr 
accoriing  to  the  verdict,  as  tt»e  Court  deemed  it  and 
J'^^"^Ai  "^  Jad^pnent  was  to  rednoe  the 
deeds,  and  that  u  the  judgment  and  decree  now 
o^^ipeat  My  lords,  the  next  obeervatioo  which 
I,h«ve  to  mak«  is  perhaps  stiU  more  material  with  a 
vw_  to  the  ultimata  dedsion  of  the  caoae.  The 
verdict  bdng  general,  not  finding  whether  it  was 
miarepreqentatton  or  concealinent,  or  both:  but 
oidy  n^atarmg  that  it  was  neitherTit  was  for  one  or 
oOfr  of  those  reasons,  or  both,  I  cannot  tell  whkih, 
ai^  cannot  pretend  to  say  which,  that  the  jury 
loBiid  for  the  pursuer),  what  positioB  do  we  now  find 
ounclvea  in  ?  And  what  poaition  were  theCourt  in. 
ttough  they  do  not  seem  to  have  been  aware  of  it  ? 
NotwiOstanding  the  trial  ordered,  natwitfastandiiK 
the  trial  had,  notwithstanding  the  verdict  pro- 
nonneed,  and  notwithataading  the  rafuaal  to  have  a 
new  investigation,  no  valid  iudgment  could  pass 
upon  this  reoord  nnleas  there  was  in  the  record 
tam^  to  support  the  judgment.  The  verdict  is 
•only  aocahrr  to  the  working  out,  as  U  were,  of  the 
purpose  of  the  record.  Then  we  are  refemd  to  the 
mmmras  and  ooadaaoandeneek  and  whatever  else  on 
tbepart  of  the  pursuer  U  said  ts  be  hU  recorded 
Matementof  buowncaae.  Well,  but  suppoea  this, 
whjdi  is  poaeable,  which  might  have  happened  in 
uus  case,  and  maf  happen  in  uy  other  ease  of  the 
*^  sort  m  which  this  doable  mode  of  framing 
mesis  adopted,  rappoae  one  of  the  two  matters 
were  w^  rad  Talidlr  aliegadapoatha  record,  ao  that 
U  tto  finding  had  been  npea  that  there  would 
nam  been  no  doubt  that  jadgmast  would  have 
PM»ed  upon  it.  Soppoee  the  otW  mattar  wen  ao 
KtfiMrtk  nixm  tlia  raooid  that  if  a  verdict  had  passed 
opraiL  no  iwdmaot  oonld  validly  lava  bsaDsap. 
Bivtod  by  tbatfiodhm:  hne  is  a  poHtioa  w«  are  b. 
*tU  aa^iwaa  niiaiepi  eseiil  a  I  iun  to  have  htsB  daly 
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sufficient  specification,  or,  which  comes  to  the  same 
thing,  that  it  was  concealment  of  that  which  the 
party  had  no  obligation  of  any  sort,  either  in  law  or 
equity,  to  reveal,  and  suppose  the  jury  had  found 
npon  the  misrepresentation  in  the  affirmative,  judg- 
ment, beyond  all  doubt,  vroold  have  passed  upon 
that  finding.  But  then  suppose  they  had  found  only 
npon  the  reoord,  which  vras  invalidly  set  forth,  it  is 
equally  dear  that  no  judgment  could  have  passed 
validly  upon  it.  Well,  then,  where  are  we?  We  have  a 
verdict,  and  we  cannot  say  whether  it  was  upon  the 
misrepresentation,  which  verdict,  if  it  had  been  upon 
that,  would  have  supported  the  judgment ;  or  whether 
it  ms  for  concealment,  which,  by  the  case  I  am 
patting,  the  hvpothesis  I  am  making,  wonld  not 
have  supported  the  judgment.  Then  how  is  the 
Court  validly  or  safely  to  pronounce  a  judgment  .* 
It  is  oontendiBd  by  the  sppelUnts  that  in  tlut  case 
the  only  judgment  fit  to  be  pronounced  woald  be  of 
an  aitohnlor  to  aasoil  the  defenders,  called  into 
court  upon  such  a  record,  and  chaned  only  npon 
such  a  verdict  frtim  the  conclusions  of  the  summons. 
I  have  considered  this  point  with  great  attention, 
and  I  have  been  referred  to  a  great  number  of  cases 
to  shew  that  this  is  the  common  mode  of  pleading 
in  Scotland.  But  upon  looking  into  those  cases, 
which  I  have  attentively  considered,  onp  difficulty 
occurred  to  me  in  all  of  them.  For  anght  I  know 
the  difficulty  was  cured  in  the  mode  wmch  I  have 
described  as  that  which  might  have  been  adopted 
here,  namely,  by  finding  specially ;  I  cannot  teU,  and 
I  have  asked  in  vain  for  a  copy  of  any  book  in  which 
any  of  those  cases  could  be  traced.  Mr.  Lefevre 
was  kind  enough  to  look  this  morning,  at  my  desire, 
after  I  had  read  the  cases  yesterday  morning,  and  he 
can  find  no  book  whatever  in  which  we  see  the  result 
of  such  trials.  At  all  events,  those  cases  (putting 
that  circumstance  entirely  aside)  were  given  to  me 
with  another  view,  not  with  a  view  to  the  ultimate 
effect  of  those  cases,  but  with  a  view  to  shew  that  here 
the  ordinary  course  of  pleading  had  been  porsued,  and 
that  it  is  the  ordinary  course  of  pleading  I  think 
is  sufficiently  proved.  I  think  it  is  mala  praxii.  I 
hope  and  trust  that  it  is  a  mala  praxit  which  will 
be  no  longer  followed,  and  I  take  leave  most  respect- 
frilly,  but  most  eoinestly,  to  press  npon  the  attention 
of  their  lordships  in  the  court  below  the  propriety 
of  turning  over  a  new  leaf,  and  adopting  a  new  and  a 
more  sensible,  and  ntional,  and  logical  practice.  I 
should  have  been  in  very  great  diffi^ty  indeed  upon 
this  subject,  if  I  had  been  of  opinion  that  misrepre- 
sentation was  validly  set  forth,  and  concealment  not 
competently  set  fortti,  or  that  misrepresentation  was 
incompetently  set  forth,  and  that  concealment  was 
validly  set  forth.  I  should  have  been,  upon  the 
shape  of  this  rerord,  and  its  posture,  in  a  most  pain- 
frU  predicament.  I  should  then  have  had  to  go  into  the 
learning  of  those  cases  which  were  so  much  discussed 
here  some  six  years  ago,  I  mean  in  Mr.  O'Cinoell's 
case  in  the  case  of  the  writ  of  error,  in  which  your 
lordships  decided  sontrary  to  my  opinion,  contrary 
to  the  opinion  of  the  great  majority  of  the  jadgea, 
contrary  to  the  opinion  of  my  noble  and  learned 
frnend.  Lord  Lyndhunt,  with  whom,  by  the  way,  I 
have  consulted  and  considered  those  points  in  the 
present  case,  and  who  entirely  agrees  with  me  in 
opinion  upon  them.  We  were  clearly  of  opinion 
that  that  case  was  wrongly  decided,  but  we  bowed, 
as  we  were  bound  to  do,  to  the  majority  of  your  lord- 
ships, who  decided  in  &vour  of  the  writ  of  error  of 
the  plaintiff  in  error,  and  that  decision  was  only  dis- 
puted bv  me  on  the  ground  of  precedent  and  prac- 
tice. Your  lordships,  admitting  the  precedent  and 
practice,  held  it  to  be  mala  praxii,  and  that  it  was 
fit  to  be  reformed.  But  the  rule  to  be  collected  in 
that  esse  is  that  in  criminal  eases,  contrary  to  the 
opinion  of  Lord  Mansfield,  obiter,  more  or  less  cer- 
tainly, but  a  dictum  deserving  of  the  greatest  con- 
sidention,  and  entitled  to  the  most  profound  respect, 
iHU  only  a  diehtm,  not  a  decision  of  his  lordship, 
that  the  rule  is  the  same  in  criminal  as  in  civil  cases; 
I  never  doubted,  Lord  Lyndhurst  never  doubted,  the 
majority  of  the  judges  never  doubted  that  it  vras  so 
in  a  civil  suit.  If  there  are  several  counts,  one  of 
which  is  bad,  and  the  others  are  good,  and  there  is  a 
general  findioj;  far  the  plaintiff  upon  the  whole,  you 
cannot  apportion  the  damages  between  the  two ;  yon 
cannot  say  how  much  is  meant  to  apply  to  the  good 
and  how  much  to  the  bad ;  and  therefore  the  whole 
is  bad,  and  there  is  judgment  non  obitante  veredicto. 
But  now  that  is  the  rule  applied  to  criminal  cases  as 
wellasdvil.  The  rale,  therefore,  ia  genera]  that  there 
can  be  no  judgment  u|ion  a  verdict  ao  taken,  either  in  a 
civil  case  or  in  a  criminal  case,  for  the  reaaon  which 
applies  to  this  case.  I  have  aaid  that  it  gives  me 
grrat  satisfaction,  after  the  most  anxious  attention 
which  I  have  given  to  this  cause,  and  to  all  the  par- 
ticolan  of  iL  which  I  shall  now  shortly  go  into,  that 
I  am  not  reduced  to  the  necessity  of  deciding  npon 
that  ground,  which  might  probably  be  enough  to 
support  the  jadgsaent  of  reversal  which  I  am  about 
to  move  your  lordships  to  pronounce,  bat  there  are. 
injny  opinion,  other  groimds  on  which  ibat  judg- 
jneot  wul  be  sopfiortedi  and.  first,  mv  lords,  I  wSl 
again  advott  to  the  tana  wUch  hat  here  dapaed. 


^  Thirty-aeven  years  after  the  one  deed  vras  made,  and 
,  thirty-nine  years  after  the  other,  an  impeadiment  by 
I  this  action  upon  the  allegation  of  fraud,  is  brought 
against  those  iostmments,  and  that  firaud  is  imputed 
to  a  ^ntleman  hitherto  always  supposed,  as  is  said 
(but  it  is  immaterial,  I  mnst  assume  it  to  be  so),  to 
be  of  fair  and  respectable  character,  and  his  nearest 
relatioiis  are  now  to  defend  his  memonN  and  deOInd 
theb  own  rights  against  that  fool  iSlpntation  of 
fmud.  of  the  worst  description,  for  it  was  taking  an 
nnfiiir  and  fraudulent  advantage  of  his  neatest  re- 
lations, whom  he  was  rather  bound  in  honour  to 
protect  than  entitled  to  deceive.  My  lords,  no  time 
will  run  as  a  Common  Law  limitation  against  fraud  ; 
that  must  be  on  all  hands  admitted.  No  time,  say 
the  Scoteh  lawyen.  can  be  talwn  as  a  bar  to  aa 
action  of  redaction  like  this,  unless  time  and  ae> 
quiescence  be  spedaUy  deaded.  A  party  meaning, 
say  they,  to  avail  himself  of  the  topic  of  time,  must 
do  it  by  a  plea,  and  must  ei^r  succeed  altogether, 
or,  I  suppose,  they  mean  to  add,  bil  altogether.  I 
cannot  go  so  frir  as  that ;  I  too  say,  that  no  time  vrill 
run  to  protect  and  screen  frnud.  I  too  say,  tliat  a' 
Court  of  Equity  vrill  overleap  the  barrier  of  time  to 
get  at  the  fraudulent  parties  and  tJieir  deeds,  and  to 
undo  those  deeds,  and  to  prevent  any  one,  whether 
accomplice  or  innocent,  from  profltiiig  by  the  froits 
of  fraud.  I  too  say,  therefore,  that  the  length  of 
time  which  has  elapsed  is  not  a  bar  to  this  salt. 
Bat  that  it  should  not  enter  into  our  oonsideratioB. 
that  it  is  to  be  wholly  dismissed ;  that  as  a  sugges* 
tion,  it  is  to  have  no  effect  npon  us  in  mouknng, 
as  it  were,  in  influencing  the  frame  of  n^iMl 
in  which  we  shall  be  when  we  are  to  consider 
the  rest  of  the  case,  either  as  a  jnry  upon  tW' 
facts,  or  as  judges  upon  the  law ;  to  that  pro* 
pontion  I  cannot  assent.  The  parties  are  aB 
dead  long  and  long  ago.  The  party  aeeoiad, 
Walter  Irrine,  died  nine  yean  before  the  aotian  waa 
commenced ;  of  the  other  parties  vriio  survived,  the 
latest  died  four  yean  before  the  action  was  oob»> 
menced,  and  all  their  agenta  and  men  of  bnsiaeta 
are  in  their  graves.  Every  one  who,  by  parol  teBti< 
mony,  could  have  shed  any  light  npon  this  traatao- 
tion,  has  gone.  The  action  is  broaght  thirty-seveR 
and  thirty-nine  yeare  after  the  fraud  is  alleged  to 
have  been  committed,  and  forty-six  and  feity-eigU 
yean  after  that  fraud  is  allegea  to  have  beea  com- 
mitted, the  first  trial  by  a  jury  t^es  {dace,  and  tba 
matter  of  fact  of  the  fraud  is  to  be  aubmitted  to  that 
jury :  am  I  not  to  teke  into  aoeount  this  griaroo* 
injury  to  the  party  diar^ed  ?  I  do  not  mean  to  the 
memory  of  Walter  Irvine,  and  the  feelings  of  hi* 
surviving  family,  bat  to  the  parties  charged,  and 
sought  to  be  ousted  of  their  property  under  tbote 
deeds.  Am  I  to  dismiss  that  entirely  from  my  eoo- 
sideration,  and  to  deal  drily  with  all  the  iaeto  and  all 
the  law  of  this  case  exactly  as  if  it  had  happaaad 
three  or  four  yean  before  tlw  action  waa  broaght,  or 
perhaps  as  many  months  ?  I  cannot  go  that  length ; 
on  the  contrary.  I  hold  that  it  is  most  i         '  ' 


I  fearlessly  lay  down  thk  to  be  the  law  of  Sootlaod, 
as  wen  as  of  England-^at  in  such  drenmstaiioes  of 
lying  by,  if  there  be  no  explanation,  if  there  be  bo 
satisfactory  account  of  it.  and  that  the  party  he** 
and  his  advison  are  well  aware  of  that  to|Me  is  clear, 
for  they,  in  their  summona,  set  fortii  a  reason  to 
excuse  it,  which  is  no  reason  at  all.  that,  ootil  the 
Chancery  suit  was  decided,  which  I  <Hd  not  i' 
of  finally  till  1833,  theyconld  net  bring  the  i 
Why  could  not  they  ?  lley  did  not  choose,  bi 
they  did  not  know  exactly  whether  it  woold  be  vrottia 
their  while ;  but  that  is  not  a  reason  to  eseaae  tba 
delay ;  it  is  not  even  a  topic  of  argament.  I  aay  I 
lay  down  this  feariessly  as  the  law  of  ttasoootry 
and  of  Scotland,  and  of  every  country  having  ao  aa> 
lightened  and  rational,  and  I  may  say  adviliied, 
system  of  jurisprudence,  that  in  aooh  a  case  aa  tfaii 
toe  party  must  be  held  to  the  very  stinted  proof  m 
regard  to  the  &cts;  but  that  is  not  aU.  but  thai 
aim  in  regard  to  the  pleading,  to  the  shaping  of  the 
action,  which  is  his  own  choioe.  though  he  caonot 
choose  the  fkcts.  he  shall  be  held  most  ricoreasly  to 
the  principles  of  strict  logical  pleading.  It  is  a  ease 
in  which  I  would  hold  him  as  tight  as  if  it  were  a 
question  of  an  indictment  for  pequry,  and  assign- 
mentt  of  peijury  were  required  niat  A.  B.  did  frdtohr 
swear,  whereas,  in  truth  and  in  feet,  so  and  se.  A 
is  a  case  in  which,  as  Lord  Mansfield  onee  said  when 
similarly  drcumstanced,  though  not  in  respect  of 
thne  or  of  fraud,  "  I  vrould  hold  the  party  to  the 
ticking  of  a  <  and  the  dotting  of  an  4  m  his  pleadiags/' 
Unfortunately,  my  lords,  this  doe*  not  apnear  te 
have  been  the  view  taken  of  it  by  the  learned  judfaa 
in  the  Court  below.  The  Lord  PiesideBt,  who  en- 
tirely disapproved  of  the  verdict,  and  who  akae  of 
the  four  judges  proooonced  a  very  poaitivei  e)aar» 
and  nnhraitating  opinion  one  way,  reliea  very  raueh 
and  largely  upon  the  point  of  time.  Lord  Maekeniie 
alone  of  the  other  three,  makes  any  alhmoa  to  il^  - 
and  he  aaya,  "  delay  ia  lesa  material  in  this  < 


Iweauae  the  evidence  is  dooamentary,  and  MfiriB 
teripla  mtmel,  and  tiierefore  this  objection  ia  of  a* 

S&  farce."    It  might  have  ocenmd  to  hit  Uad* 
p,  as  it  does  to  me,  that  It  might  have  been  mi 
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wboUy  docomentarjr,  if  Uie  action  bad  been  broochC  '  n  and  $o,  and  then  lomething  were  (ot  forth  which  ]  Bora,  which  (tandt  upon  a  tepanta  groand.    Win 


three  or  four  rean  after  the  alleged  fraud  was  com' 
mitted.    Lord  Follerton  lays  nothing  of  time  at 
an,   thoagfa   the   Lord   President   seems   to  have 
thoiijsht  it  to  be  entireW  dedaiTe ;  at  least  tlie  Lord 
President  says  it  is  sae&  that  it  wonld  be  nothing 
bot  a  severe  ecioiinal  infliction,  and  it  is  a  point 
wUdi  Lord  Maekeniie  himself  thinks  it  tight  to 
deal  with,    "niis  is  wfaat  they  say  upon  tlie  time, 
then  i   npon  the   case  itself.   Lord  Jeffreys   says 
.  there  is  a  great  hardship.    Bat  of   what    kind? 
On  account  of  the  magnitnde  of  the  snms  and  ibe 
Kpntation  and  character  involTed?    But  he  does 
not  make  the  least  mention  of  the  greatest  hardship 
of  all,  namely,  the  lapse  of  seven  or  eight  and  thirty 
years.    These  learned  |adge«,  I  most  say,  tbougb  it 
IS  not  now  material,  it  la  comfortable  to  think  of  it 
in  the  conclusion  at  i^ch  I  have  arrived,  and  to 
which  I  wish  yoor  lordships  to  come, — one  of  them. 
Lord  Mackensie,  savs,  "  Looking  at  it  ^toeethar,  I 
cannot  say  the  verdict  is  grossly  wrong:  I  do  not 
say  if  I  had  been  on  the  jury  I  would  have  given  the 
tame  verdict,  but  I  cannot  say  they  are  jnrossljr 
wrong."    He  adds.  Lord  Fulleiton  says,  '"niere  is 
no  dmibt  that  the  ease  in  evidence  is  mudi  weaker 
than  the  case  averred  npon  the  record,  and  he  goes 
chiefly  on  the  concealment,  making  little  reference  to 
the  other  point."  Lord  Jeffrey  says,  "on  all  grounds 
there  is  great  room  for  diveraityof  opinion.  TbaConrt 
might  differ  firom  the  Jury,  but  that  is  not  enough." 
Tmq  he  sums  up :  "  I  rather  think  that  the  impres- 
sion on  my  minn  is,  that  the  anangements  were  not 
bUj  obtained."    These  tUngs  go  entirely  to  the 
ments  of  the  case.    In  point  of  foct  w«  are  only 
npon  the  record ;  at  the  same  time  I  feel  gnat  com- 
tort  and  satis&ction  in  lookio(|  over  the  mass  of  evi- 
dence, and  looking  at  these  opmions  of  die  judges  in 
feeling  pertiectly  clear,  that  if  I  had  been  in  the 
Court  bidow  I  should  have  *jpeed  with  the  clear 
opinion  of  the  learned  Lord  President  difiering,  I 
vrill  not  say  bom  the  very  clear  opinion,  bnt  from  the 
Tety  hesitating  and  hardly  perfectly  formed  opiiiion 
of  the  other  three  jodges,  who  dissent,  and  only  dit- 
lent  so  &r,  without  pledging  themselves  to  any  dif- 
fevmce  upon  the  merits,  as  to  say  that  they  do  not 
tUnk  the  jury  were  so  dearly  what  they  call  groesly 
wrong  as  would  jattif|r  sending  it  again  for  trial. 
We  now  therefore  some,  my  lords,  to  the  leeoid, 
npoo  which  every  thing  turns,  and  as  your  lordships 
Mt  npon  some  very  important  bnsiiiess  at  five  o'dodc, 
uid  I  shall  not  be  able  by  that  time  to  finish  what  I 
have  to  add  to  my  statement,  which  I  thought  it 
ven  material  to  make  fully  npon  the  law  of  the  case 
berore  proceeding  to  what  mnst  be  the  ground  of  the 
motion,  with  wUch  I  am  about  to  oonelnde  for  a 
lovarsal,  I  think  that  the  mote  convenient  course 
vroahl  be  tbat  I  should  finish  any  observations  to- 
morrow rather  than  to-day.    Therefore,  if  it  is  your 
lordships' pleasure,  wewiuoondnde  the  consideration 
of  this  ease  to-moirow ;  the  ease  is  one  of  great 
aazietv,  and  it  is  very  fitting  therefore  that  I  shonld 
state  the  conclusion  at  whidiV  have  arrived.    If  I 
•honld  not  to-mocrow  be  able  to  move  the  judgment, 
I  banre,  in  esse  of  acd^nt,  annonnoed  the  condn- 
•ion  to  whidi  I  have  come,  as  I  did  in  that  very  ease 
of  X«M  T.  Ini$tt,  the  inquiry  having  lasted  twenty- 
iive  day*  before  me.    I  would  not  expose  the  parties 
to  the  expense  and  delay  of  a  rehearing  when  it  had 
anived  at  the  last  stage.    I  shall  thereiore  conclude 
my  observations  to-monow,  either  at  the  nttiag  of 
the  Court  or  at  the  dose  of  the  Coort,  wUobever  is 
most  convenient  to  the  parties,  takinjf  a  course  of 
which  we  have  many  examples.  Lord  Eldon  in  die 
Boritayh  caae  and  others.    Lord  Eldon  has  re- 
peatedly broken  off  in  the  middle  of  a  jodgmeot 
Furtier  eotuidtretion  pottpoued. 
Priday,AMg.  2, 1850.— Lord  Bkodobam.— I  had 
yesterday  gone  through  the  two  important  points  of 
the  lapse  of  time,  and  the  state  of  the  pleadingt,  and 
it  remains  for  me  to  apply  the  prtadple  which 
I  then  laid   down  to  wa»  particiilar  case,  and 
to   this   paiticnlar  record,     when   I   stated   my 
opinion  with  respect  to  llie  record,  the  doable 
qneation   involved  in   the   issue,   anil   the  single 
finffing  fbr  the  purauer  upon  the  whole  matter,  I 
might  have  illustrated  it,  as  one  or   two  special 
piraders  with  whom  I  have  bad  oommunication  upon 
the  subject  have  illustrated  tt,  by  applying  to  it  the 
lilies  of  pleading  here.   Suppose  an  action  u  brought 
npon  a  bond,  and  th«  defendant,  in  order  to  escape 
Irom  the  obligation  of  his  bond,  sneeially  pleads  this, 
that  it  was  obtained  from  him  by  the  obligee,  the 
plamtiff,  by  means  of  firaodnlent  misrepresentation 
or   fiandnleot  concealment     Suppose   fraudulent 
Bdsrepreaentation  is  the  ground  or  one  special  plea, 
and  fiaodttlent  concealment  of  another;  and  snp- 
pose  the  firaudulent  misrepresmtation   is  stated 
validly  and  nnolgectionably— firandulent  misrapre- 
■entation  inasmodi  as  so  and  so  was  said  or  repre- 
■anted  by  the  obligee  contrary  to  the  troth,  and 
aontrary  to  his  knowledge  of  what  the  trnth  was,— if 
the  veMict  were  npon  that  count,  no  question  it 
wo«U  stand  for  the  defendant.    But  suppose  there 
mi*  another  eoont  setting  forth,  aa  an  exeose  fbr  the 
Bonpaynant,  fraadulent  esooealment,  inasmadi  as 


amounted  to  no  fraudulent  concealment,  dther  be-  !  I  have  gone  through  those  dilforent  headi,  I  iliS 
cause  there  was  no  duty  to  disclose  it,  or  because  have  exhausted  the  case.  Now,  mitu  respect  to  tk 
the  statement  was  felo  dt  tt,  and  shewed  in  itself  |  statements  in  the  fifth,  sixth,  and  seventh  artida  it 


that  there  was  no  fraadulent  concealment, — past  all 
doubt,  no  verdict  could  stand  on  that  count  Then, 
suppose  a  verdict  were  given  npon  both  counts,  with- 
out distinction,  and  the  judgment  were  entered  up 
npon  that  veitlict  generally,  without  distinguishing 
on  which  of  the  two,  or  whether  upon  both,  only 
negativing  that  it  was  upon  neither,  that  would  be  this 
ease.  Well,  then,  past  all  doubt,  upon  a  writ  of  error 
thatcould  not  stand.  Thentheqnestionwouldbe,  whe- 
ther to  give  judgment  for  the  pluntiff  in  consequence 
of  the  Mdness  of  the  verdict  and  the  judgment,  or 
to  award  a  repleader,  or  to  award  a  vtnire  dt  neeo. 
A  repleader  could  not  be  awarded,  because  it  would 
be  in  favour  of  the  party  who  had  made  tlie  first 


tiie  condescendence,  if  yon  take  the  memorial  wiaei 
is  given  in  page  41  of  thie  appellant's  case,  it  is  fosai 
that  the  statement  in  article  S  of  the  oondeamiHiaae 
is  not  contrary  to  the  fikst,  when  ounpled  with  «W 
the  memorial  disdoses,  which  is  to  be  takeoMi 
communication  made  by  Walter  Irvine,  anl  M 
only  as  a  oommanication  in  potat  of  fret  made,  b« 
as  a  communication  set  forth  upon  the  pleadiiiptr 
have  been  made,  and  forming  part  and  parcel,  Oen. 
fore,  of  the  alleged  misrepresentation.  Then  cans 
the  condeaoendence  article  6,  wheteia  it  is  Hid  da 
Walter  Irvine  stated  himsdf  on  oath  in  the  Coatrf 
Chancery  in  a  proceeding  in  Chancery,  the  moctpit 
debt,  as  in  1797,  amounting  to  30,000/.  ortiiBrir, 


fault  in  the  pleading,  and  it  would  be  contrary  to  all   and  that  by  the  fhial  report  by  the  Master  of  Q» 


rules  of  pleadiM  to  award  a  repleader.  A  repleader 
is  exdnded.  Vnirt  d»  tuivo  oould  not  be  awarded, 
because  it  mnst  b«  npon  the  same  record  and  the 
same  issue,  and  aoa  eonttat  that  the  jury  would  not 
return  the  same  verdict^  for  yon  have  no  means  of 
compelling  the  jury  to  sepsnto  the  one  f^m  the 
other  of  3>e  issues  and  to  return  a  special  verdict 
Consequently  tiiere  mnst  be  in  that  case  judgment 
for  the  plaintiff,  that  is  to  say,  judgment  against  the 
plea — that  is  to  say,  judgment  against  the  defence 
resting  upon  the  ground  of  fraudulent  misrepre- 
sentation or  fraudulent  concealment  Now  thatia 
just  the  case  here,  except  that  here  it  is  the  defendant, 
there  it  is  the  plaintiff ;  because  here  it  is  the  defend- 
ant who  is  claimiog  the  benefit  of  that  role,  there  it 
would  be  the  plaintiff  claiming  the  benefit  of  that  rule 
as  against  the  plea  in  justification  of  nonpayment 
However,  I  have  stated  ahready  that  it  is  most  satis- 
factory to  me  not  to  find  that  it  is  necessary  to  decide 
the  cause  upon  that  point  also.  I  have  stated  enough 
with  respect  to  the  time.  1  have  stated  the  prindple  to 
be,  of  which  there  is  no  question,  that  the  mere  lapse 
of  time  is  no  bar  in  case  of  fraud.  That  time,  for 
aoght  I  know,  may,  according  to  the  Scotch  rides, 
have  been  necessary  to  be  pleaded  and  it  is  not 
pleaded.    That  it  is  in   the  nature  of  a  plea  of 


eery,  it  was  subaequently  asoertained  "that  it <• 
22.000/.  with  interest  on  20,00W."      Now,  I  U 
afterwards  have  ooeasion  to  refer  to  the  asmoml  a 
page  42  of  this  case,  whieUi  part  of  the  ifitwiiit 
for  the  punoer  and  against  the  defender;  I  dd 
have  to  deal  with  it  separately  immediately,  tia^ 
fore  I  need  not  enter  ftarther  into  it  now  tku » 
state,  npon  the  whole  these,  two  articles  (tkefU 
and   sixth).    When   you   take  the    stateoot  ■ 
page  41  and  the  statement  on  page  42  togetbs,  tiif 
do  not  set  forth,  in  my  opinloo,  with  any  diiliKt' 
ness  whatever,  if  at  all,  the  charge  of  aHar^ 
sentatioii.     Then  we  come  to  the  aereath  snide 
which  I  most  s^  is   a  very  extraunlinatr  m, 
and  calls  for  an  expression  st  lent  of  astuuiriiiaai 
on  the  part  of  the  judge  who  considers  it,  .msSKt- 
ing  the  importance  of  the  matter  with  which  nai 
dealing,  and  the  absolute  neoesrity  of  some  d«r  oi 
intelBgible  and  oooaistent  specification.   "TYtmi 
Walter  Irrine  as  having,  or  pretending,  right  to  dt 
said  moitgafe  debt,  was  found  by  the  M  Uatr 
to  have  received  payment  of  the  whole  at  Oat  i^ 
both  the  prindpal  and  hiterest  out  of  the  olita  i 
the  said  John  Ldth,  being  the  prodnce  of  the  oU 
and  new  Grange  plantation  prior  to  1819."  Medea 
years  after  the  deed  in  quertion,  and  lie  a  to  k 
,  he  is  to  be  dtsqed  iridi  I 


m  tbe  nature  of  a  . 
aoquieaceoce,  or  homologation,  as  it  is  called,  with  I  diarged  with  presdenoe, 
acqniescenoe,  that  is  not  pleaded.  Bnt  although  no 
bar,  either  here  or  in  Scotland,  although  it  may  by 
the  Scotch  rules  be  necessary  for  the  party  to  plead 
it  in  order  to  avwl  himself  of  it  as  an  answer  to  the 
action,  it  is  still  most  material/  not  only  fer  the 
jorv,  and,  upon  tbe  new  trial,  for  the  judges, 
with  which  we  have  nothing  to  do,  npon  tiie 
question  of  fact,  but  it  is  most  material  npon 
toe  question  of  pleading  also ;  and,  as  Lord  Muis- 

field  said,  in  the  case  that  I  referred  to  yesterday, 

using  the  expression,  it  is  a  case  in  which,  upon  the   That  it  what  he  is  expeoled  to  hava  hal  %  tae- 
record  I  would  hold  thejparty  to  the  ticking  of  a  f   knowledge  of  in  the  year  1798,  wiien  he  oUund 


foreknowledge,  forsooth  in  the  jmr  17S8  with  k- 
spect  to  one,  and  in  the  year  1800  with  leepect  to 
the  other— 21  yean  and  19  years  impe Jtlwfr-of rtet 
was  to  be  the  ptodooe  of  tbe  eropia  thst  nrr 
regaho'  establisked  and  imifiirst  onllnalim.  amdr 
that  ofa  West  Indian  estate,  where  tfceeeae  BO  tons. 
does,  wherstheraare  no  earthqaate^  vhere  theie 
are  no  ehangea  of  weather,  whan  eiardu^i  ii  •• 
regular  and  mechanical  as  etock-wok,  ai  if,*  *^* 
farm  in  Norfslk,  or  a  fum  in  the  **  -  '  ~'^' 


or  the  dotting  of  an  t.    With  these  views  let  us  now 
look  at  this  caase,  and  I  must  say  that  it  does  not, 
upon  the  best  oonoideration  which  I  have  been  able 
togive  to  it,  appear  to  me  to  be  at  all  necessary  to 
hold  the  party  to  that  rigorous  doseness ;  it  noes 
not  appear  to  me  to  be  at  all  neoessair,  in  order  to 
support  the  judgment  which  I  am  amut  to  move 
your  lordships  to  pronounce,  to  appeal  to  (he  length 
of  time  which  has  ehuised,  the  decease  of  all  die 
parties,  tbe  decease  or  all  their  agento,  and  of  all 
persons  connected  with  it,  for  even  that  de  rtctnti, 
this  record  would  not  have  been  suffident,  according 
to  any  doaeness  and  strictness    of   procednre  to 
whidi  the  party  might  have  been  held.    What  I 
have  to  state  resolves  itself  into  five  heads :  first, 
the  general  allej;ations  contuned  in  the  fifth,  sixth, 
and  seventh  articles  of  the  Condescendence,  but  into 
which  I  need  not  enter  so  much  at  large,  because  I 
shall  afterwards  have  to  deal  with  the  same  subject 
matte:  under  the  other  heads ;  secondly,  with  respect 
to  the  mortgage  debt  on  this  estate ;  thirdly,  with 
respect  to  the  misrepresentation,— end  hitherto  I  am 
npon  fraudulent  misrepresentation, — the  charge  that 
Walter  Irvine  represented  himself  as  having  given 
1,200/.  to  Christopher,  whereas  he  gave  also  a  bond 
releasing   a   debt;    fourthly,    the    correspondence 
which  took  place  with  one  of  his  listen  with  respect 
to  tiie  opinion  of  Sir  Arthur  Figot  (then  Mr.  Pigot) 
and  of  Mr.  Brown,  an  attorney,  also  stated  as  a  mis- 
representation, partlya  misrepresentation  andpartlya 
concealment— a  ooniDealment  of  the  27th  of  Apnl, 
when  he  wrote  after  having  had  Mr.  Pigof  s  opinion, 
which  differed  from  Mr.  Brown's,  and  he  gave  Mr. 
Brawn's  and  not  Mr.  Pigof  s — a  misrepresentation, 
therefore^  but  a  concealment,  in  as  fu-  as  having  set 
Mr.  Bniwn  right  upon  the  point  of  there  Ming 
sisten  as  well  as  brothen,  be  did  not,  when  be 
had  set  him  right  communicate  that  tact    Also  the 
conoealment  that  took  place  with  respect  to  the 
transaction  between  Christopher  and  himself.    That 
transaction  nves  rise  to  the  two  statement^ — tint, the 
allegation  of  misrepresentation,  as  if  he  had  sidd  he 
had  given  1,200/.  whereas  he  gave  1,200/.  platibe  re- 
lease of  the  debt  due ;  and,  secondly,  the  oonoad- 


the  one  deed,  and  in  die  year  180O  when  he  obtained 

the  other.  However,  I  dwell  not  npon  thai,  becagn 

of  eoune  the  present  respondent  does  aot  neaa  to 

say  that  It  it  apon  that  extraordinary  riataaeiit  he 

depends.    And  let  me  add  another  tUag  ai&i*- 

spect  to  dieeardetsncss  with  wliich  thess  fkfUap 

are  framed.    One  woaM  hava  thought  that  if  pa 

wanl»d  to  diatge  parties  with  a  gross  taai,  1» 

ought  to  have  been  a  little  more  carefnL     Whstii 

yon  think  of  people  who  actealiy  aivcr  in  thor  laa- 

mons  that  the  cssae  of  LtUk  t.  JH*aie  wss  onieJ 

by  appeal  to  the  Hoaae  of  Lord*,  and  dedM  hf 

the  House  of  L<*ds  on  the  SOth  of  March.  18S> 

Nodihig  of  the  kind.     No  appeal  iraa  nude,  tier 

ought  to  have  known  that ;  tney  ongfat  to  hate  is- 

formed  themsdvea  of  that ;  when  diey  efasigel  thcr 

fellow   Christiaiis,   thair  fellow  men,    with  (laa 

fiands,  they  ought  to  take  a  Uttie  tronbk  to  » 

what  they  are  about,   and  espedally    when  ^ 

rely    apon   the   Chuioerv   proceedings    as   thor 

excuse,  and  say  that  until  the  Chautcery  case  <* 

over,  tiiey  did  not  choose  to  faring  thii  actiaa,> 

could   not  bring  it  or  were  prevented,   which  ii 

not  true ;  they  were  not  prevented,   they  Sd  vt 

choose  to  bring  it  tUI  it  was  an  over;  theywaoKdte 

see  what  they  were  to  gain  by  it,  andhownabk. 

There  was  an  appeal,  no  doabt,  in  tiie  OiBaeaT 

Court    I  suffered  under  that  appeal  for  twaatf^ 

days.    That  was  an  appeal,  Mt  not   an  tpfti 

carried,  as  the  sumaaons  indiatiasUy  seta  forth,  ii  B 

many  words  from  the  Court  of  Chancery  to  thr 

House  of  Lords,  and  decided  in  the  Howe  of  Lo^ 

on  die  SOth  of  March.  183S.    No  such  thi^;  * 

never  came  near  as;  there  waa  no  appeal ;  it  mass 

appeal  from  Sir  Joha  Leach,  as  Master  of  the  BollS> 

to  me,  as  Lord  Chaacdlor,  and  I  dedded  it  oa  the 

SOdi  of  March,  183S.    Ne  donbt  aboot  that;  ai 

that  is  die  knowledge  I  have  of  this  ease,  and  aUch 

has  helped  me  not  a  Kttla  in  goiag  throagh  it    Ul 

lords,  I  de  not  mean  to  say  that  goes  to  the  qumtiw 

with  whidi  we  are  now  dealing,  Irat  I  giv«  it  in  {M- 

ing,  to  shew  tiie  neat  and  calpaMe  caiule— uss  am 

remisaiiets  wUw  teeest  to  Imve  presided  over  the 

wlMle  of  tliis  extraoedinarT  cue,—*  ease,  of  aS 


meat  of  what  he  actually  did  give  to  Christopher  fbr  othen,  wiiece  time  is  material. — acase,  of  aUotiiani 
his  share  of  the  personalty.  Lasdy,  in  the  fifth  requiring  the  greatest  can  and  the  araat  delibenle 
place,  we  come  to  the  deeid  of  assignation  to  Mrs. '  and  caMOot  dronmapeetioa.     I  now  oome  to  ^ 
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ncond  bead,  which  it  the  maiiigraaiid  of  tkednrge 
of  miarepreaentatioB.  Tluiti(inBHide6of  theoon* 
lesoendeno^  to  whidi  I  harealiwdy  refecTsd,  when 
Walter  Xrwine  is  Bud,  in  oerteia  praceedin(|i  in  the 
Court  of  Chaacaj,  no  donbt  it  wm  bi«  bnniiMf,  to 
tiave  stated,  m  repieaeating  Charlw  Irriiiek  his 
S>rother>  deoeand,  themoitageddebtdae«t30,0(M(. 
or  thereby.  Now,  aiion  Hm  I  wonld  nmaric,  that 
if  it  was  intended  to  cbMrge,  as  it  ia,  wilfol  miarapre- 
sentation  of  the  mortgage  debU  the  obrions  oonne 
^vas  not  to  insinuate  or  leave  room  for  inference, 
firom  circumitances  menly,  bnt  directljr  to  aver 
'that  he.  Walter  Irvine,  repreaented  one  tlunf ,  when 
be  at  that  time,  and  lo  representing,  knew  another 
tbinc  to  be  the  iact ;  tliat  he  knanr  the  raise  to  be 
tiiis  when  be  repreaented  it  to  be  that  j  or  that  ha 
represented  it  as  rae  thing  while  he  knew  it  to  be 


another  tbing.    This  is  not  dooet  but  things  are 
stated  from  which  it  may  be  galhared  inferentially 
that    hia  repraaentatioa  was  inomiect.    Now,  this 
is  the  very  highest  that  we  can  pat  the  averments 
a^    namely,   tliat  things  are  stated  from  which 
it   ma^   be  gathered   that  Walter   Irvine's  repre- 
.aentationa    were    incorrect,   and  incorrect   to   his 
own    knowledge.    But   when    we   talce   all   these 
accounts  together  the;  do  not  even  amount  to  this, 
for  they  end  in  averments  which  are  quite  destructive 
of  the  lallegation  of  misrepresentation.    The  allega. 
tion,  taken  altogether,  is  self-deatmctire  as  an  allega- 
tion of  misrepresentation,  jost  as  if  one  were  to  sav, 
"  You  j^Mtend  to  rate  .the  valae  at  1,000/.  when  it  is 
in  fact  tirice  500/.  and  so  you  deceive."  Bnt  a  state- 
ment that  a  thing  is  1,000/.  does  not  deceive  persons 
when  70a  aver,  as  the  ground  of  that  deception  and 
misrepresentation,  when  instead  of  1,000/.  it  is  twice 
500/.     That  is  self-destnictrre  as  an  averment  of 
ousrepresentation.    Najr,  in  most  cases  there  wss 
DO  representation,  bat  only  an  estimate,  coqjectutal, 
which  of  necessity  nndsrvi  termini  was  coinectural. 
Mow  look  at  article  G,  and  compare  that  article  with 
the  memorial ;  there  the  mortgage  debt  is  attested 
Xo  have  been  stated  at  30,000/.  whereas  the  report 
of  the  Master  found  it  to  be  22,841/.    Compare  that 
with  the  memorial  at  page  42.    "  It  sisy  be  further 
necessary  to  observe," — now  this  is  just  asmuch  parcel 
-of  the   alleged  misrepresentation  as  if  it  haa  been 
contained  in  the  summons  or  the  condescendence, 
because  it  is  imported  into  it  by  way  of  reference. 
Walter  Irvine  is  condescended  upon  as  having  made 
atepresentstion  by  means  of  this  memorial— "  It 
nwy  be  fortfier  necessary  to  observe  in  resard  to  the 
debt  doe   from    the  satats   of  ttLr.  Leith  to  Mr. 
Irvine,  thmi  the  aocoaata  of  his  intramissiolis  are  not 
yet  finally  setlletl,  nor  Is  it  ezpectsd  they  will  but  in 
the  Cosrt  of  Cliancery ;"  which  proved  too  true,  and 
they  were  not  finally  settled  till  the  80th  of  Match, 
1833.    The  balance  due  to  Mr.  Irvine  was  snniosed 
by  himself  to  be  37,000/.  or  38,000/. ;  and  from  the 
before-mentioned  transaction  entersd  into  between 
Mr.  Christopher  Irvine  and  tlie  attomqy  0^  General 
Leith,  it  win  have  been   observed  the  apptsisa- 
ment    of    the   estate   of  Old    Grange  amounted 
to   31,026/.    14s.   4d.   and    that    estate   was   de- 
'Uvered    over    in    due    form    to    Mr.   Irvine   in 
part  of  his  debt.    Now  let  ns  look  at  article  28,  in 
page  18.     These  aflairs  having  not  been  acoanted, 
Walter  Irvine,  on  the  29th  day  of  Jaaaaiy,  1800, 
wrote  a  letter  to  his  siitcrs,  Mrs.  Kirkpstriiik  and 
Miss  Irvine.    This  is  the  letter  on  which  reliance  is 
placed,  as  shewing  misrepresentation,  in  which  he 
thus  mentionB  the  settlement  he  bad  made  with  his 
sister,  Mn.  Barn,  and  his  brothei,  Christopher.    I 
do  not  go  upon  that,  becaase  that  oomai  under  the 
other   bead— under  the  head   of  conceilment— at 
which  I  have  not  yet  arrived;  but  the  following  is 
stated  as  the  representation.    In  this  letter,  says 
the   condescendence^   he,  Walter,   mentioned   the 
mortpge  upon  the  property  in  these  terms.    Now 
hers  IS  the  representation,  the  inconsistency  of  w^ch, 
with  tile  ftct  to  his  knowledge,  is  to  be  the  ground 
of  impeachment.    We  will  suppose  the  Grange  debt 
«ill  to  be  from  15,000/.  to  20,000/. ;  call  it  18,000/. 
Can  any  man  who  knows  the  meaning  of  woids,  who 
a  ever  so  little  scouainted  with  the  force  of  language, 
whether  technical  or  in  common  parlance,  fancy 
for  a  moment  that  this  is  a  representation  ?    It  is  an 
ettioitte,  and  a  very  conjectuial  eatieute,  and  an 
gtunate  which  leaves  a  large  margin  for  coqjectnre. 
He  does  not  tay  it  is  15,000/. ;  he  does  not  say  it  is 
18,000/.;  he  does  not  ray  it  is  20,000/. ;  but  be  says 
4t  II  from  15,000/.  to  20,000/.    CaU  it  splitting  the 
dnfoence,  and  inaccurately  splitting  the  difiarence, 
18,M0/. :  and  how  doea  be  prdace  it  i  Not,  it  is  so ; 
not,  I  tdl  you  it  is  so:  not,  I  represent  it  as  being  so. 
we  win  suppose  the  Grange  debt.    Can  any  thing  be 
more  manifest  than  that  that  is  any  thing  rather  than 
•  murepresentation?  It  is  actually  saying,  "Put  it  at 
M  much :  I  do  not  know  what  it  is,  hut  I  will  take 
It  to  be  so  much ;  it  is  from  15,000/.  to  20,000/. ; 
nppouit  to  be  18,000/."    Then  it  goes  on  in  ar- 
ticle 29,  which  also  refers  to  it— "  And  U  regard  to 
the  Gnoge  debt."    The  first  part  of  this  article  re- 
Istea  to  the  transaction  with  Christopher,  which  I  re- 
Mrre  for  the  next  head  of  my  argument  i  but  this  is  the 
f*rttlist!Mfcntetbis  representation:  "Aadinrs- 


gMdto  the  Grsmre  debt  instead  of  18,000/.  tt 
estimated  by  Walter  Irrine  himself,  indidally  on 
oath,  within  eighteen  months  of  the  tune  whoi  he 
wrote  this  letter,  at  30,000/."    WeU,  he  might  hsve 
been  quite  ri^t  at  the  one  time  in  estimating  it  at 
18,000/.  and  at  the  other  at  30,000/.  and  a  man's 
estimate  at  different  times,  varying  from  the  one  to 
the  other  date,  is  not  proof  that  he  made  a  de  faeto 
representation  at  the  one  time,  and  that  he  it  faeto 
knew  it  at  that  time,  for  he  may  have  known  it  quite 
differently  when  in  the  Court  of  Chancery  he  cane 
to  swear  to  it.    The  result,  then,  by  these  state- 
ments, so  tsken  together,  and  which  are  made  as 
averments   of  misrepresentation,  is  this: — Walter 
Irvine  estimated  the  debt  at  18,000/.;  he  claimed 
30,000/. :  he  flilly  and  distinctly  stated  to  his  sisters 
that  Mr.  Leith  or  his  agent,  set  it  at  17,622/.  in  the 
year  1792 :  he  as  fiilly  stated  to  them  that  Charles 
Irvine  believed  it  to  be  between  37,000/.  and  38,000/. ; 
that  is  in  the  statement  of  the  pursuer  that  he  said 
so;  he  himself,  in  hia  answer  in  Chancery,  set  it 
at  30,000/.  and  dumed  that  sum,  bat  in  that  Chan- 
cery suit  nearly  forty  years  after  the  arrangement 
with  his  meters,  the  amount  was  found  to  be  iQ,841/. 
at  which  sum  on  the  final  hearing  of  the  appeal,  I, 
and  not  the  House  of  Lords,  determined  it,  and 
decreed  accordingly.    This  is  somewhat  leas  of  a 
misrepresentation,  therefore,  than  the  case  which  1 
put  of  the  1,000/.  and  twice  500/. ;  it  is  rather  as  if 
the  charge  of  misrepresentation  were  stating  the 
1,000/.  when  the  real  value  was'  500/. ;  for  it  is  aa 
allegirtioii  that  Walter  Irvine  had  given  in  the  sum 
of  37,000/.  or  38,000/.  instead  of  22,841/.  or  some 
14,000/.  or  1^000/.  more  againit  himsdf  than  it  really 
was,  or  than  be  could  know  it  to  be,  unless  he  were 
gifted  with  a  foreknowledge  of  my  decree,  made 
nearly  forty  years  after  his  alleged  miixepresentation, 
and  nine  years  after  he  had  gone  to  his  grave.  As  to 
what  he  is  averred  in  article  28  to  have  said  in  his 
letter  of  the  29th  of  January,  1800,  it  is  pbinly 
not  an  averment  that  he  made  any  representation  i^ 
all  for  the  reasons  I  have  already  given  in  dealing 
with  that   conjectural   statement,   that  conjectural 
estimate,    and   nothing  else,     llirdly,  the  other 
charge  of  misrepresentation  is,  that  Walter  Irvine 
represented  himself  as  having  given  1,200/.  to  Chris- 
topher in  his  transaction  or  accounts  with  that  bro- 
ther, and  this  is  to  found  in  article  28,  at  p.  16. 
Now  let  us  see  how  that  is  set  forth.    It  signifles 
nothing ;'  what  was  the  fact  ?  but  let  us  see  how  it  is 
set  iMtn: — "I  think  it  necessary  to  inform  you," — 
now  tUs  is  a  letter  giving  an  account  after  these 
events  of  tiieir  having  happened — "  I  think  it  neces- 
sary to  inform  you,  the  settlement  I  made  with  Mn. 
Burn  stands  thus :  100/.  a  year  annuity  to  be  paid 
on  the  joint  lives  of  her  and  her  husband  in  lien  of 
her  rights;  to  our  brother  Christopher  I  psid" — 
not  I  have  bargained  for  or  bought  it,  but  "  I  paid 
12,000/.  twelve  months  after  he  made  the  assignment. 
As  for  Mrs.  Wardrobe,  I  never  gave  berafkrtUng." 
But  ons^t  not  this  to  have  been  set  fbrth  thus  :  that 
he  hacTsaid — "  1*0  our  brother  Christopher  I  paid 
12,000/.  and  no  more,  as  a  consideration  for  his 
share .'"    It  is  not  so  set  forth ;  it  is  set  forth—"  To 
our  brother  Christopher   I   piud    12,000/.  twelve 
iqonths  after  he  made  the  assignment."    He  is  not 
there  alleged  to  have  given  the  terms  of  his  bargain 
with  Christopher;  he  is  not  talking  of  the  terms  of 
the  bargain ;  he  is  saying  nothing  about  the  terms 
of  the  bargain ;  he  is  stating  the  facts,  that  twelve 
months  after,  that  bargain,  whatever  that  bargain 
was,  whidi  he  does  not  say  a  word  of,  he  psid 
12,000/.  to  this  brother,  which  is  not  denied  to  havq 
been  the  truth ;  but  in  the  other  parts  of  the  sum- 
mons and  condescendence,  it  is,  in  fiict,  stated  to 
have  been  the  truth :  therefore  that  really  and  truly 
goes  for  nothing.    Next  come  we  to  the  grave  and 
neater  charge  of  concealment.  Now,  the  case  stands 
Ulus  :  —  Christopher  owed  Walter  mon« ;  it  is  not 
ascertained  how  much ;  it  is  called  5,000/.  or  6,000/. 
bat  that  clearly  means  currency;  )tis2,000/.or3,000/. 
cash.    Christopher  and  he  appear  to  have  been,  and 
they  are  stated — I  am  taking  it  only  fnxa  the  plead- 
ings ;  of  coarse,  I  cannot  travel  out  of  them — to  have 
been  upon  very  cordial  and  amicable  terms,  to  have 
lived  upon  the  footing  of  affection  in  which  brothers 
ought  and  generally  do  live ;  there  seems  to  hsve 
been  little  or  none  of  that  affection  towards  the  sis- 
ters.    Christopher  having  claims  upon  the  person- 
altv ,  he ,  Wslter.Tiargains  with  him  fbr  giving  no  those 
olaims  to  him,  Waltor ;  and  as  to  the  bargain  there  is 
some  little  doubt  upon  even  the  pleadings,  and  I 
cannot  go  into  the  evidence,  whether  that  debt  was 
ever  meant  to  have  been  exacted  from  his  brother 
Christopher ;  bat  be  that  as  it  mav,  assume  that  on 
the  pleadings  it  is  stated  that  he  did  owe  him  money, 
though  that,  like  evenrthing  else,  is  set  forth  rather 
inferentially  than  de  faeto,  as  it  ought  to  be  in  such 
a  case, — assuming  that  he  owed  Walter  money,  and 
that  Walter  released  that  debt,  and  gave  him  1,200/. 
besides,  and  diat  there  was  added— Tor  that  is  also 
stated  in  the  pleadings— that  he  pressed  upon  him 
delicately,  calling  it  a  condition  of  the  bargain,  200/. 
a-year  for  his  Un,  and  lOOf.  a-year  for  his  surviving 
widow  shouUl  he  pre-decease  her,  that  that  was 


added  *»  mm  fratiai  these  was  pciribly  a  tttda 
pieasuie,  bat  at  all  events  there  is  the  transaction  aa 
It  stands  between  them.  Now  the  charge  of  oonoaal- 
ment  is  this  (and  we  are  now  apan  oonocslment)* 
that  he  did  not  tell  the  whole  of  this  transacdoa 
with  his  brother  Christopher  to  his  sisters,  that  he 
kepttfaeminigooranoeof  it:  and  it  is  also  set  far& 
that  Christopher,  what  is  called,  aided  him  in  that 
concealment  j  it  is  distinctly  stated  tliat  they  arranged 
to  conceal  the  transactioa  firom  the  sisters,  and  the 
two  brothers  acted  upon  this  arran^ment.  Christo- 
pher aided  his  brother  Walter  in  misrepresenting  the 
nature  of  the  settlement  between  them,  and  advised 
his  sisters  to  trust  themselves  in  Walter's  luuids,  and 
to  confide  in  his  generosity.    Now,  when  a  person  is 
set  fcrth  as  sa  aooompUoe  in  a  fraud  as  scceaorr 
to,  and  sharing  in,  the  commission  of  a  tKoa 
against  his   sisters,  one    expeela   to   see   it   set 
fbrth   how   he    shared.     The   concealment   of  s 
transaction  is  intelligible,  bat  that  the  other  party 
aids  in  the  concealment  is  a  most  vwie  and  in- 
definite and  ansatisfactory  averment.    It  is  not  said 
how  or  in  wh^  way,  but  at  all  events  this  is  the 
averment,  that  the  transaction  with  Christopher  by 
which  W^ter  became  entitled  to  Christophers  share 
apon  the  payment  of  1,200/.  and  releasing  a  debt, 
was  not  communicated  by  him,  Walter,  to  his  rister, 
Mrs.  Bum,  ortohissistar,Miss  Irvine,  or  to  the  other 
two  sisters,  Mrs.  Wardrobe  and  Mrs.  Kirkpatrick,  at 
the  time  or  beAve  the  time  when  he  obtuned  from 
them  the  two  deeds,  from  Mn.  Bum  the  one,  and 
from  iba  other  sisten  the  other :  and  it  is  said  that 
keeping  them  in  igooraooe  of  the  value  of  what  hs 
was  getting  from  them,  for  the  argument  is  by  war 
of  inference  only  that  Christopher's  share  was  worth 
no  more  than  theirs,  and  that  if  Christopher's  shaie 
was  worth  the  debt  and  the  1,200/.  their  share  must 
have  been  worth  the  debt  and  1,200/.    It  is  not 
denied  that  he  told  them  of  the  1.200/.— that  is  ad- 
mitted,— but  it  is  sud  as  one  of  the  charges  that  he 
did  not  tell  them  of  the  release  of  the  debt,  that  he 
concealed  therefore  a  part  of  the  transaction.    A 
concealment  to  be  material  must  be  a  concealment 
of  something  that  the  party  concealing  was  bound 
to  tdL    It  is  perfectly  evident  that  if  I  go  and  bar- 
gain to  buy  a  property  with  A.  B.  and  if  the  person 
with  whom  I  barpin,  the  owner  of  the  property,  has 
before  tliat  had  an  offer  of  1,000/.  when  he  asks  me 
1,500/.  and,  to  pat  it  stronger,  if  be  bad  hawked  it 
in  every  part  of  the  land-market  into  which  he  could 
find  access,  and  has  found  no  person  to  oflbr  him 
more  than  1,500/.  and  he  asks  me  2,000/.  I  hsve  no 
right,  if  I  give  him  the  2,000/.  to  bring  him  into  a 
Court  of  Equity  as  having  deceived  me  on  the  value 
of  that  property  by  having  ftiled  to  inform  me  that 
othera  had  onlyoffsredhimfor  it  1,500/.;  that  he  had 
tried  to  get  a  better  price  for  it  and  had  friled  to  get 
a  better  price  for  it;  and   that  yet  he  made  me 

Ey  2,000/.  for  what  he  himseu  ought  .to  have 
lown  he  had  never  been  able  to  get  above 
1,500/.  for.  It  is  a  mode  of  estimating  the 
value  of  the  property  which  lie  has  taken  him- 
self; it  is  a  mode  of  estimating  the  value  of  the  pro- 
perty which  does  not  bind  him  and  doea  not  benefit 
me.  It  might  be  his  perfect  right  to  make  me  pay 
2,00(1/.  for  wliat  he  had  not  been  able  to  get  1,500/. 
He  had  no  duty  whatever  either  at  law  or 
morally  to  tell  me  what  he  had  done.  His  conceal- 
ment of  what  he  had  done— his  withholding  from  ma 
the  knowledge  of  what  he  had  done— is  no  argument, 
even  much  less,  is  no  ground,  of  eqiiitable  relief 
against  him  for  a  fraudulent  concealment.  It  must 
be  a  concealment  of  something  which  he  was  bound 
to  dbclose.  And  Walter  Irvine,  past  all  possibilitj- 
of  doubt,  was  not  bound  to  disclose  what  had  taken 
place  between  him  and  his  brother  Christopher- 
Bot  observe  I  am  patting  the  case  lower  than  the 
bet,  because  the  fa^,  as  set  forth  in  the  record,  ia 
this  1  that  the  brother  did  not  stand  in  the  same  rela- 
tion towards  Walter  Irvine  in  which  the  sisten  stood. 
The  brother's  bargain  with  Walter  was  made  np 
partly  of  a  claim  of  right,  and  partly  of  the  favour 
and  Doiwty  of  Walter.  Walter  was  so  fond  of  his 
brother  that  he  not  only  at  once  released  the  debt, 
and  gave  him  1,200/.  whether  it  was  worth  that  or 
not;  but  he  pressed  upon  him  ;  he  insisted  noon  it, 
says  the  averment  in  the  condescendence;  he  in- 
sisted upon  his  taking  200/.  a  year  for  himself,  aad 
100/.  for  his  widow,  should  his  wife  survive  him— all 
owing  to  kindness  and  favour  towards  that  brother 
Christopher.  Did  the  sisters  stand  in  the  same 
position?  Was  what  passed  between  Walter  and 
Chriatoi^er  any  rule  for  what  should  mu  between 
Walter  and  them  ?  No  such  thing.  What  passed 
between  Walter  and  Christopher  stands  upon  its 
own  footing,  and  is  totally^  independent  of,  and 
necessarily  unconnected  with,  what  was  pass- 
ing between  Waiter  and  his  sisten.  Therefbre, 
I  say  that  this  is  a  concealment  of  that  whidi  the 
party  was  not  bound  to  tell,  it  amounts  to  absolatdy 
nothing  whatever  material  that  is  alleged  thus  to 
have  been  concealed.  I  should  say  that  it  ought  to 
have  been  set  forth  a  great  deal  more  parficularty, 
even  if  it  had  been  ao,  than  it  is  in  the  13th,  14th, 
15th,  16th.  and  17th  articles.    But  not  a  word  of 
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all  this,  observe,  appean  opon  tlie  sammons.    Now 
the  summons  onght  to  contain  that  which  the  con- 
descendence specifies  more  minnteljr,  but  here  tliere 
is  no  generality  irhaterer  under  which  this  can  come 
except  the  general  charge  of  fraudulent  concealment. 
It  should  have  been  set  forth  that  certain  things 
passed  between  Walter  and  Christopher,  which  be 
was  bound  to  communicate  to  his  sisters,  and  did 
not  communicate  to  them,  and  the  not  communi- 
cating of  which  was  fraudnlent.    The  statement  is 
not  by  any  means  so,  but  it  is  far  more  precise  than 
that  of  misrepresentation,  with  which  I  have  dealt. 
lict  us  take  that  statement,  therefore ;  let  us  pntit'as 
high  as  we  can ;  and,  admitting  it  to  be  validly  al- 
leged, let  us  see  whether,  when  taken  altogether,  it 
amounts  to  a  concealment  not  only  of  that  which 
was  material  as  tending  to  the  price  of  the  deeds, 
tbe  making  of  the  deeds  with  his  sisters,  but  whether 
it  is  a  concealment  of  something  which  they  had  a 
right  from  him  to  know,  and  his  withholding  of  which 
amounted  to  concealment  fraadolently  done.   In  the 
fourth  place,  I  come  to  particle  23,  on  page  17,  and 
which  amounts  to  this,  that  Walter  had  oeen  con- 
sulting with  Mr.  Pigot,  afterwards  Sir  Arthur  Kgot, 
who  "advised  him  that  the  personal  property.de- 
Bcended  to  the  nearest  of  kin,  brothers  and  sisters," 
that  is,  not  to  Walter  himself,  provided  the  party  was 
domioled  in  Scotland.    Hiss  Margaret  Irvine  had 
applied   to   Walter   for   some   information   as  to 
Charles's  succession,  in  which  she  and  her  sisters 
Uiought  they  must  have  an  inta«st,  and  requested 
leave  to  wait  on  her  brother  respecting  this  business. 
Walter,  on  the  27th  of  April,  returned  the  foUow- 
jnjf  answer: — "Mr.  Irvine  begs  leave  to  acquaint 
IGss    Irvine    that    all    persons    who    had    claims 
on  the  estate  of  the  late  Charles  Irvine,  were  by 
public  advertisement  directed  to  lodge  them  with 
Mr.  Charles  Stewart,  W.  S.  which  he  deemed  snffi- 
dent  notification,  but  for  her  more  immediate  satis- 
faction he  begs  leave  to  transmit  a  mngnfih  of  an 
opinion  he  omy  received  yester^y  nK>m  an  eminent 
solicitor  in  London.    "The  whole  of  the  nal  estate 
descends  to  the  heir-at-law,  who  is  his  next  eldest 
brother,  if  he  died  without  issue,  and  no  will  and 
the  personal  estate  equally  divided  amongst  his  bro- 
thers.'.','   I  have  yet  to  lou-n  that  a  person  receiving 
an  opinion  from  an  attorney  or  counsel  is  bound  to 

?ive  that  opinion,  and  to  give  the  case  upon  which 
hat  opinion  was  taken ;  for  that  is  applied  here  by 
the  usual  mode  of  pleading  followed  m  this  extra- 
ordinary case  by  inference  and  insinnation,  and  not 
directly  s  it  is  implied  that  he  ought  to  have  given 
the  case,  as  well  as  the  opinion.  Mr.  Irvine,  that  is 
Walter,  does  not  vouch  for  this  (pinion  being  the 
law.  There  is  no  verv  great  misrepresentation  even 
of  the  law.  Those  who  think  themselves  aggrieved 
ni->y  have  their  recourse  how  they  may.  "  Ifyon  are 
dissatisfied  with  Mr.  Brown's  opmion,  whom  I  have 
consulted,  yon  who  have  not  seen  my  ease,  and  wliich 
case  I  do  not  choose  to  shew  yon,  and  which  I  am 
not  bound  to  shew  yon ;  if  yon  choose  to  do  so,  get 
another  opinion— a  better  opinion;  do  not  take 
mine,  for  I  do  not  vonch  for  its  being  the  law,  and  I 
tell  you  nothini;  of  the  facts  upon  which  it  is  given." 
The  opinion  without  the  case  certainly,  or  the  case 
without  the  opinion  is  not  worth  much,  but  a  man  is 
not  bound  to  tell  his  case  any  more  than  he  is  bound 
to  give  the  opinion.  He  says  "  I  will  not  tell  you. 
I  will  not  vonch  for  its  being  law,  and  the  case  I  will 
not  shew  yon  at  all.  Those  who  think  themselves 
aggrieved  may  have  their  recoone  how  fliey  may." 
That  is  to  soy,  "  Yon  know  there  are  sisters  as  well 
as  brothers ;  go  and  tell  tbe  facts,  and  get  as  many 
more  opinions  as  you  choose  of  the  counsel  yon  like 
best.  In  the  mean  time  Mr.  Irvine,"  that  is 
Walter,  "  does  not  consider  himself  answerable 
in  any  sfai^  further  than  to  secure  his  own 
.  rights."  Beally  I  think  any  thing  less  Uke  a 
precise  averment  of  misrepresentation,  even  as 
fiur  as  we  have  gone,  I  have  hardly  ever  seen. 
Bat  now  the  chugeis  partly  insinuated  and  partly 
stated,  and  it  is  this,  that  he  had  consulted 
Mr.  Pigot,  and  toU  Mr.  Pigot  there  were  sisters 
H  well  as  brotheia;  that  he  had  consulted  Mr. 
Brown,  or  got  an  opinion  from  Mr.  Brown,  who 
only  knew  of  tbe  brotliers,  and  not  that  there  were 
nstersj  and  therefore  it  is  inferred  (this  is  only  in- 
ferential, it  is  not  stated)  that  Mr.  Brown  had  been 
told  by  him  that  there  were  no  sisters,  but  only  bro- 
thers ;  and  it  is  inferred  that  he  tells  the  opinion  of 
Mr.  Brown,  which  does  not  mention  sisters,  and 
that  he  does  not  tell  the  opinion  of  Mr.  Puot,  which 
mentions  brothers  and  sisters.  That  is  the  charge. 
Ilierefore  the  gist  of  this  charge  is,  that  he  repre- 
sented the  law  to  be  beneficial,  a  division  to  bro- 
thers and  not  to  sisters,  having  got  that  law  from 
a  lawyer  who  did  not  know  that  there  were  any 
sisters,  and  who,  if  he  had  known  that  there  were 
listen,  would  have  sud,  as  Mr.  Pigot  did,  that  it 
must  be  divided  between  brothers  and  sisters,  and 
that  he  did  not  tell  the  whole  of  Mr.  Pigof  s  opi- 
nion, but  only  Mr.  Brown's.  Now  as  it  stands,  and 
without  more,  I  do  not  think  there  is  snfficient  to 
wanant  the  charge.  But  be  that  aa  it  nay,  it  is 
completdy  contradicted,  because  we  are  to  conple 


with    the    averments    in    article    23    the  state-  My  lords,  T  come,  therefore,  to  the  condnsian  liat, 

ment    in    the    memorial   to  which     we   are   re-  upon  this  record,  no  judgment  can  pass  to  sostasi 

ferred  at  page  42,  namely,  the  second  page  of  tbe  these  charges.    I  come  to  this  other  conclusion,  thit 

memorial.     "  If  Mr.  Charles  Irvine,"  now  this  is  judgment  of  abtolvitor  must  be  immediately  passed. 


Walter's  representations   to   the   ladies,  "  If  Mr. 

Charles  Irvine  is  considered  to  hare  died  domiciled 

Scotland,     then     his     personal     estate    will 


divide  betwixt  his  youngest  brother,  the  said  Chris- 
toplifr  Irvine,  and  Marp;aret,  Eleonora,  Isabella,  and 
Ann  Irvine,  his  four  sisters ;  but  should  Mr.  Irvine 
be  considered  a  West  Indian,  or  not  to  have  been 
domiciled  in  Scotland,  then  Mr.  Walter  Irvine,  tbe 
heir,  will  also  come  in  for  a  share  of  the  personal 
estate,  and  which,  so  far  as  had  been  learned,  vrUl 
consist  of  all  crops  off  the  ground  in  Tobago,  in  the 
storehouses  there,  or  on  its  way  to  Britain,  all  debts 
due  in  the  said  isUmd  or  elsevrhere,  by  bond,  mort- 
gage, or  otherwise,  to  the  estate,"  together  with  all 
the  other  circumstances ;  and  he  sets  forth  a  great 
number  of  rarticnlars  of  very  valuable  property.  Is 
that  concealing  what  the  law  was,  that  the  sisters 
were  entitled  as  well  as  the  brothers  ?  On  the  con- 
trary, it  states  it  most  folly  and  most  correctly.  It 
states  it  upon  the  supposition  of  Charles  having  died 
domiciled  in  Tobago,  which  Walter,  for  his  own 
interest,  always  oontnided  he  had ;  it  also  states  it 
upon  the  supposition  of  the  hct,  in  my  opinion, 
contrary  to  Walter's  opinion,  that  he  had  died  domi- 
ciled for  the  last  six  years,  from  1792  to  1798,  in  his 
own  country,  Scotland;  and  it  states  that  in  the 
one  case  he,  Walter,  would  share  in  tbe  personalty 
as  heir-at-law,  and  that  in  the  otlier  case  he  would 
be  excluded,  and  the  sisters,  wiUi  the  yonn^ 
brother,  would  take.  That  is  just  the  Tenr  thmg 
which  Mr.  Pigof  s  opinion  told  him,  which  he  is 
charged  with  concealing,  and  which  Mr.  Brown's 
opinion  did  not  tell  him,  and  which  he  is  charged 
nth  giving  them  as  a  misrepresentation.  The 
memorial  to  which  we  are  referred,  a*  parcel  of  flie 
representation,  states  tiie  very  thing  which  ^ey  say  he 
onght  to  have  stated.  But  niat  is  not  M,  nor  nearly 
all,  for  there  is  what  puts  this  part  of  the  case  out  ot 
court  more  signally  than  the  rest,  In  order  that 
the  misrepresentation  or  the  concealment  (I  care  not 
which,  this  charge  is  made  up  of  bofli),  may  be  of 
any  avail  whatever,  it  must  be  doltu  elanu  locum 
eantractui,  it  must  inure  to  the  date  of  the  contract. 
If  one  party  misrepresents  or  conceals,  however 
frsndulently,  however  wrongly,  and  howeverwicfcedly, 
to  another  with  whom  he  is  treating,  and  if  ttat 
other,  notwithstanding^  the  misrepresentation,  As- 
covers  the  truth,  notwithstanding  the  concealment, 
gets  at  the  fact  concealed  before  he  signs  the  con- 
tract, the  misrepreeratation  and  the  concealment 
go  for  just  absolutely  nothing,  because  it  must  be 
doltu  clanu'Jocum  eoniractui.  It  is  of  no  avail  if  the 
party  has,  in  whatever  way,  became  acquainted  with 
the  truth  at  the  time,  bnt  mneh  more  so  if  he  shews 
that  he  has  become  acquainted  ^with  it  in  the  very 
deed  which  is  said  to  have  been  obtained  from  him 
by  the  party  misrepresenting  or  conceding.  Now, 
this  very  deed  (I  need  not  raid  it)  contains  a  distinct 
statement  both  of  tbe  one  and  the  otiier  of  the 
sisters  having  clumed  ouoft  txteuton  daihe,  and 
next  of  kin  to  Charles  Irvine,  in  Scotland,  at  Edin- 
burgh, on  the  supposition  of  his  having  died  domi- 
ciled in  Scotland.  There  is  an  end,  therefore,  en- 
tirely of  this  head  of  misrepresentation  or  con- 
cealment. Hitherto  I  have  been  deaKng  with  tiie 
deed  No.  55;  it  is  called  58  in  one  case  and  55  in 
the  other.  I  have  been  dealing  with  the  question  as 
regards  the  Misses  Irvine.  We  now  come  to  that 
with  respect  to  Mrs.  Bums,  which  need  not  detain 
us  so  long.  The  misrepresentation  there  is  in 
article  19.  "The  first  of  his  sisters  with  whom 
Walter  Irvine  affected  a  settlement  was  Mrs. 
Bums,  who  had  married  a  dernrman.  Tleae 
people  appear  to  have  placed  imphcit  confidence 
in  Walter  Irvine  and  his  agent  Mr.  Stenart. 
Mrs.  Bums  "—here  is'  the  allegation  of  Walter's 
fhiudulent  misrepresentation  to  Mrs.  Boms,  and 
concealment  partly.  "  Mrs.  Bums  having  applied 
to  Mr.  Stenart  for  information  as  to  the  personal 
succession,  Mr.  Stenart,  on  the  6tii  of  June, 
17%,  wrote  to  her  a  letter,  in  which  he  represented 
it  as  nncertain  whether  the  personal  estate  irould  be 
equal  to  pay  the  debts  affecting  it.  This  appears  to 
have  been  the  only  informatioB  fbmished  to  these 
simple-hearted  people  before  they  agreed  to  assign 
over  their  rights  to  Walter  Irvine.'  Then  comes 
the  offer  made  by  Walter.  Is  this  a  misrepresenta- 
tion of  Walter  Irvine,  or  a  concealment  of  Walter 
Irvine?  It  is  a  concealment  of  Mr.  Stenart,  and 
they  attempt  to  bolster  up  that  by  the  immediatdy 
preceding  article  18,  saying,  that  he  did  not  tell  Mr. 
Stenart  the  whole.  He  was  not  boond  to  tell  Mr. 
Stenart  the  whole,  if  he  did  not  choose.  But  it 
ought  to  have  been  alleged  that  Walter  Irnne  had 
by  his  agent  misropresented,  and  that  he  had  told 
his  agent  so  to  misrepresent ;  for  as  fraud  is  never  to 
be  presumed  against  a  man,  much  less  is  the  mis- 
representation of  his  agent  to  be  set  down  to  tiie 
debit  of  his  account  as  fraodoiently  misrepresenting 
himself.  Nothing  can  be  more  clear  than  that  that 
fifth  and  last  head  of  this  case  k  qoite  ansappottd. 


assoilzing  the  defenders  fivm  tbe  condnsion^  of  i&e 

summons :  and  I  have  great  satisfaction  in  thinkiBt 

that,  besides  the  argument  which  I  have  fadd  npn 

the  lapse  of  time,  that  besides  Hie  topics  to  win 

I  have  had  reconrse  upon  the  frame  of  the  record, 

and  upon   the  f^wne   of  the  issue,    it    bang  b- 

necessary  to  dedde  the   question    of    tfae  cODJott 

verdict,  that  is,  the  conjunct  issue  and  tbe  ver&t 

for  the  pursuer,  wMiout  specifying  irhether  conoes!- 

ment  or  misrepresentation,  because  I  am  of  opimse 

that  there  is  neither  an   allegation   of   misrcfn- 

sentation  nor  of  concealment,  and   that  qaesta 

could  only  have  arben  if  tiiere  had  been  a.  valid  iBb- 

gation  of  the  one,  and  an  insnffident  aMfgafew  of 

the  other,  but  there  being  ndtfaer  <ui  allggstita  el 

the  one  nor  of  tbe  other,  oif  coarse  in  that  ease  fte 

question  of  the  pleading  it  is  now  mmeoeasBry  todol 

with  or  dispose  of,  it  gives  me  great  samhdia, 

upon  looking  anxiously  into  the  opinions  vlit 

leomsd  judges,  three  of  whom  expressed  s  ray 

doubting  and  hesitatinc  opinion  in   favonr  of  dt 

verdict  of  the  jury,  thelbakh  of  whom  expnasaii 

clear,  dellberata,  aiad,  in  my  opinion,   a  wd-os- 

sidered   and  a  well-reasoned  opinion  sgaiait  (k 

verdict  of  the  jury.    It  gives  me  nnspnakable  asfr 

£tction  that  I  do  not  disposeof  tiiis  case  without  faBOf 

not  only  well  weired  those  learned  and  eiihoati 

opinions,  bnt  having  gone  into  the  mass  at  tit  m- 

denoe  itself.    If  I  had  been  sitting  hi  the  CoortMn 

I  should  have  differed  ttom  tbe  majority  of  tier 

lordships,  and  have  agreed  witii  tiie  learned  preadesi 

in  being  utterly  dissatisfied  with  the  verdict.   Bit 

that  it  IS  not  now  for  yon  or  for  me  to  eotaiia;  1 

go  upon  the  gronnds  wladi  I  have  abeady  lUii, 

and  itis  fbr  me  to  add  that,  in  my  opimoo,  theiii 

fkme  and  reputation  as  an  hoiteat  man  of  Wdfer 

Irvine  has  paased  through  this  ordeal,  and  is  is 

my  deliberate  and  nnhesuaWi^  opinion  whoBy  b- 

tsinished. 

InterloetUor*  reverted.  D^iudtrt  Mhr 
ateoitiied  from  the  eeaefawum  qftke  an- 
monr,  vilheoett  below,  exeept  as  to  eoisis 
4^  the  proeeedmgt. 


0«Htts  ffsactlb 


sxvoB'B  corm. 

Beparud  by  Oao.  B.  AiLnrr.  Bsq.  of  tks  KUa1«^>s>^ 
BaiTister-at-lAV, 

Baturdag,  Dee.  14. 
iteTHE  GtoniiANCRSsm  Fkzb  Ounus 

School. 

Sir  Samuel  RomUly't  Aet—S  ir  *  »^-  «•  "v 

Where  ordert  have  been  made  on  a  pelUit*  utmr 

Sir  Samuel  BomiUt^t  Act  for  ike   sisssff  I 

of  a  lehool, 

Bemble,   that   the  JurhHeHo*  ftf  the  OxftJ^ 

been   wufftetmtly   flieed  to  atlom  tif  a  fimt^ 

wider  tlut  Act  md  the  S  Ir  4  FM-  e-  ^ 

a*  to  the  ditmittal  (if  a  matter  qf  Me  leM 

trithout  obtaiitimt  the  Altorutg-OmttrattmSI' 

eate. 

The  Court  hatnoi  am/  iKtereMaa tmder  fie  3  T < 

Viet.  e.  77,    see.   19  to  r^fiat  a  detbrtHm, 

where  the  ditmittal  i^  the  matter  it  regulr. 

This  was  the  petition  of  the  Vicar  of  Otimt- 

chesfer,  in  the  county  of   Hnntingdon,  fnjif* 

declaration  by  the  Court  that  Mr.   lUdiard  Os^ 

had  been  duly  dismissed  and  removed  frsn  w 

mastership  of  the  Godmandiester  Free  Qf^ 

School,  and  had  ceased  to  be  the  master  tfaoo'. 

Hie  petition  was  presented  nnder  the  3  &  4  Viat J. 

77,  by  tiie  19th  section  of  whldi  provision  wss  siHe 

for^ecovering  in  a  smnmary  way  befbre  jssttes  n 

the  peace,  premises,  &c    bdonging    to   gmasv 

schools,  on  die  production  of  an  tn^er  of  me  Coat 

of  Cfaanoery  declaring  socfa  master  to  bave  Ix* 

duly  dismissed,  or  to  have  ceased  to  lie  natf  . 

The  school  was  eitabUshed  by  charter  of  ()■•■ 

Blizabeth.      Mr.  Qaont  was  appointed  Hie  heal- 

master  of  the  school  in  tiw  month  of  Jannsry,  IW, 

and  he  held  tbe  office  nnta  the  Slst  of  Jdy  b^ 

On  tbe  21st  of  March  last  the  governors  reaotmd  to 

.remove  Mr.  Gaimt  &«m  the  mastership  tt  ?° 

school,  in  conseqneooe  of  his  permanent  is^^*?^ 

to  discharge  the  duties  of    master,  and  direrty 

thattbiee  months'  notice  to  vacate  tiie  mastHSsiP 

and  leave  tiie  school-house  and  premises.  Mr.GMst 

having  refused  to  vacate  the  mastership  or  to  PM 

up  possessian  of  the  adtool-bonse  and  pmrises,  at 

present  petition  was  presented.      The  petitioa^ 

headed   "  In  tin  matter  of  tbe  aduxd,  9b  Bsofi 

BomiUy's  Act  and  3  dc  4  Vict  c.  77,"  but  Ae 

Attorney-General's  sanction  bad  not  bass  obtsiDtl) 

and  Uiere  was  only  one  pelilluiaii. 

Xmyoa,  in  sapport  of  tiieiiadtiea,«id  ifaatftt 
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QUEIN'S   BCMBH. 


fiuds  of  Use  gcfaool  allowed  of.  a  salary  of  24/.  only  that  it  aboold  not  be  obtained  audsr  an  iarae  dtvitmit 
to  the   master,  which  was  increased  by  Tolantary  ee/non. 


■ohscriptions.  The  matter  had  formeriy  been  before 
tlie  Court  under  Sir  Samuel  Romilly's  Act,  and 
orders  bad  been  made  for  the  management  of  it.  The 
Xxird  CbanecUor's  secretary  bad,  under  these  dr- 
cnmstances,  considered  that  the  Attoraey.Generaf  s 
certificate  was  not  now  necessary  to  bring  the  case 
under  that  Act. 

Xhe  ViCB-CHANCKL),aK  said  that  he  supposed 
that  the  jurisdiction  of  the  Court  had  been  suffi- 
deotlT  fixed  by  the  former  orders. 

Terrell,  for  MnlGaunt,  stated  that  aD  that  was 
■deed  was,  that  a  retiiinc  pension  should  be  giren  on 
•eooont  of  his  long  aemces.  The  18th  section  of 
tite  3  &  4  Tict  c  77,  gam  the  power  In  certain 
eases  to  assign  a  retirin|;  pension. 

fiayna.  in  nglf.  said  that  tlie  letiring  pension 
vw,  loader  that  section,  to  be  ^ren,  '*  provided  that 
tiiere  shall  nunain  suffioent  means  to  aroTide  for  th^ 
"ffi-imt  pecfennanoe  of  the  datias  wnich  belong  to 
ti^  ofioe  from  which  such  master  shall  be  removed." 
Vb  letiriag  penaioo  arald  be  girea  in  the  piesent 
4M^  M  the  nttda  were  so  small. 

iSe  Vi«B-C«ANCsu.Da  considered  that  he  had 
.aadiicratioointliecasck  hot  that  he  mnst  make  the 
wriarHinn 


AxDMarvfl  ^Tatbs. 
Coumetti  uotee—iVmg  cffidmUt. 
Wktrt  motm  t^f  an  ammfement  apftar  os  cotm- 
tefe  tr^/i,  wAiek  all  agree,  the  Court  will  act 
S^tfOi  tiem,  tUtktnifk  na  taimUe  qf  Ike  arrange- 
wmt  MM*  made  in  the  regUtrar'teaoh. 
Where  a  time  hat  been  appointed  fir  fiHng  nggi- 
Jatiti,  primi  ttaie  Uuaeiled  iMer  the  time  mtut 
ie  rveeted,  though  the  Court  hat  a  diteretion  to 
admit  them  m  eate/aUurt  (tfjuttiee  or  great  in- 
— wiWaiiee  matMie  oeeaiomed  by  ihar  rejee- 
Horn. 

A  petition  ia  &Sa  canae  fiw  the  appointment  of  a 
gaaraisn  of  infants,  and  of  a  receiver  of  their  pro- 
Mi^,  «Mae«D  to  be  heaid on  Monday,  the  18th  of 
Jtowiliyiv  Kben  it  waa  ananged  that  ail  the  affi-. 
dsrits  shoold  be  filed  on  or  before  the  following 
Xbataday,  Nov.  21,  and  .that  &»  petition  sboaU 
•tand  over.  Of  this  arrangement  aa  to  affidavits  no 
appeared  in  the  registrar's  book,  bat  the 
on  the  baeft  of  the  connsd  on  both  aides 
agreed  in  shewing  that  this  arrangement  had  been 
3Mde.  AfidantiOB  both  sides  wen  filed  after  the 
3blt,mA  en  tiie  petitiom  cemia«  oti  agam  to  be 
hmri,  the  i|aeation  was  diacaeaad  whMdier  these 
aMamto  auriit  heaaed. 

Haltai  and  C.  U.  RoupeU,  for  the  petitk»en, 
WlSiiilnl  in  fcvonr  of  the  affidwita  being  ased. 
W^irraaiaod  Sehej/n,  tat  the  leapondenfa,  argued 

AwTM*  for  aaodMr  (Mty. 

Xhe  ViOM^OatLKomvustk  aaad  that  he  hadooaima- 
BwaNd  with  Lord  Cwwiwertb.  who  was  of  opioioD 
«ilfaUBtlMit  he  iboaldMt  upon  the  notes  of  oomi- 
•el,  which  all  agreed,  notwithstancSng  the  amission 
in  the  regisliai's  botdc.  As  to  the  adasission  of  the 
eSdavits,  yrani /b«<«  afideviu  filed  aOer  the  ap- 
psinla4>taM  mat  be  rejected.    That  was  ooasistcnt 


Malint  and  Saich,  for  the  deviseo,  objected  to  the 

Eaint  being  tried  in  an  action,  contenaing  that  the 
cir-at-law  was  only  entitled  to  have  an  issue  deri- 
eavil  vel  non,  if  he  were  entitled  at  all  to  any 
farther  investigation  after  a  verdict  found  again^ 
him. 

The  Vicb-Chancrllob. — It  most  appear  in  the 
decree  that  the  heir-at-law  elects  to  bring  an  eject- 
ment rather  than  an  issue  dentavit  vel  non,  lam 
of  opinion  that  he  is  entitled  to  have  snc^  an  action 
rather  than  an  issue,  especiiJly  aeoording  to  the 
modem  coarse  of  decision. 


ffnumon  tUto  Conrtg. 


fitii&atalsaBdiMMiiee  ef  tke  Ceivt  If  it  waa 
ijiinl  tofiJeaffldavae after  tfaetitae  apiwinted,  u- 
MsatiMahoaUhave  been  made  to  the  Court  for 
leave  to  do  so.  Lord  Cranworth  also  agieed  with 
We  Heaeor.  that  tlMCoort  had  adiscratiBn  to  admit 
)haaa<sii|i,  in  oaae  a  Wlare  of  jaatice  wore  likely 
to  oeear  by  reason  of  tiieir  rejection,  or  gnat  iaoen- 
«nisBce  wooU  ansae.  Be  iboald  have  pnrsued 
that  (owis  if  sach  a  case  ware  sImwd,  bnt  he  con- 
MsMdthatitwaidd  be  waU  for  raatioe  that  these 
•Marits  ahsald  he  ineoted,  and.  aooordingly,  he 
Wiscted  Jl  die  ^Bdants  filed  after  the  21st  of  No- 
Ifobpt.  He  wonld  not  direct  them  to  be  taken  off 
the  file,  as  Uier  might  be  aasAd  hereafter. 

IVvrass  asked  for  iM  oestt,  but 

The  Vis».C«Mfcau«a  said  «iat  he  aheidd  n- 


Anoidariafariing  it  tetheHaster  to  appoint  a 
~      "1  was  then  BMda. 


Mtmday,  Dee.  16,  ISiO. 
fiaoTZ  V.  Youxo. 
BMhUetmpum.  . 
S%»  hekf-mUime  it  entitled  to  eleet  whether  the 
validity  ef  the  will  ihall  ie  tried  iu  mtane  nf  an 
mttitm  qfgeitment,  mr  oa  assae  devMavit  vel  non. 
In  thia  eaae  an  aotion  had  been  brooght  by  the 
'    tliie«VTlviagdafisseintrast,for 


the  win.  for  the  porpoee  of  trring  Ae 
er  a  win.  Oe  saaie  baioigditpDted  by  the  heir- 
Thafosmof  the  aation  waa foriMncy  had 
▲  *srd>el  waa  band  ia  fovoiir  of  the 


■<wiai»—a  an  appliaaliimbrthehair.at.lawfor  a 
MtHM  oTlU  aetioawBS  lafassdfcjrtbeCenftof 

aiwiiriB^ffglwir  sad  Aaaiet,  far  ths  heir  at  .law. 

adeht  be  diiaated  in  be 

^=Waw,-«lKMriat4aw 
at>Mr,  apd  dssMag 


oovKT  oi>  Qvaaars  vmrnom., 

Baported  by  Adak  BiiiLSsiuy  utd  VtVh  PAantL, 
Bsqn.  Bwristan^tJiaw. 

Jwf  21,  amf  22,  1850,  and  Feb.  22,  18S1. 
HAi.Ai.nni  c.  HoDoaoN. 
OompoiUion  deed— Pleading— Releate—Pi-aud. 
To  mt  action  of  indebitatna  assumpsit  the  diffend- 
anit  pleaded  a  releate,  to  which  theplaintig'  re- 
plied that  it  wat  obtained  from  Am  6y  fraud, 
eotin,  tfe.  of  the  d^fendantt  and  othert  in  eoUu- 
tion  with  them,  ft  appeared  that  the  plaintif 
had  made  it  a  eondiHon  of  hie  executing  a  eom- 
poeitiom  deed  between  the  de/endantt  and  their 
eredUort,  that  he  thould  hate  a  fraudulent  pre- 
ference over  the  other  ereditort,  and  the  fraud 
relied  upon,  at  that  under  the  inducement  of 
wUeh  he  eaeeutedthe  deed,  wat  afaleerepreeent- 
ation  bg  the  dffendanti,  that  he  wat  the  only 
favoured  creditor,  whereat  tome  othert  had  alto 
been  improperly  preferred  .- 

Held,  bf  Ooieridge  and  EHe,  JJ.  (Wightman,  J. 
disaenttonte),  that  the  deftndantt  upon  thit  ittue 
were  entitled  to  the  verdict. 

In  an  action  againtt  the  maker  of  a  promittory  note 
the  drfendantt  pleaded  that  theg  had  accepted 
certain  UUe  drawn  bg  the  plaiaitif,  pagable  to 
Ut  order,  that  the  t^fendantt  compounded  with 
their  eredUort  bg  deed,  giving  to  the  plaint^  a 
fraudulent  preference  t  that  the  pkdnt^  executed 
the  reloate,  that  it  became  hit  duty  to  take  up 
the  biile,  that  he  neglected  to  do  to,  and  that  the 
holdert  then  threatened  to  cue  the  dffhtdontt, 
and  that,  ta  oensidsrs^uia  e^Me  piaintift  taHno 
up  the  bilie,  the  dcfendanti  made  the  promiioorg 
note,  and  that  there  wat  no  other  eomeideration 
for  their  mdUng  it.    THe  pImntifrepKed  de  in- 


feld,  that  the  other  allegalione  in  the  plea  being 
proved,  the  averment  ef  the  plaintfft  duty  to 
provide  for  the  bill  wat  alto  proved,  and  that 
the  plamtif  could   not  eet  im  hit  own  fraud 
which  accompanied  hit  execution  ^  the  releate, 
to  prove  ite  imvalidilu,  or  to  exonerate  himttif 
from  the  obligation  ofttUng  up  the  billt. 
This  was  an  aotion  of  aitumpiit.    The  deduc- 
tion contained  five  coanta ;  the  first,  aeeoad,  third, 
and  foortli  apon  piomiaory  aotea  made  by  the  de- 
feadanta;  mo  fifth,  a  eonuaon  count  fivgooda  sold 
and  ddivared.     Tliere  were  several  pleas  to  the 
varioas  aoantt.    At  the  trial  before  Witditoum,  J. 
at  liveipool,  at  the  Bommer  Aanses  1849,  the  ver- 
dict waa  foand  for  the  plamtiff,  leave  being  raaarved 
to  the  defendants  to  move  to  enter  the  vcrdiet  for 
thentatlves  apon  the  fifth  fSen,  whieh  was  pleaded  to 
the  last  eoiint  of  Ae  declaration,  and  alao  upon  the 
aeventh  plea,  wUdi  was  pleaded  to  the  fint  foor 
ooonts. 

In  the  following  Term  a  tale  niti  was  obtained 
aoeoordinriy,  against  irhidi 

June  iSmd  and  23rd,  l»0.^1tartin,  Oomling, 
and  Atherlon,  abewed  caase. 

Knowlee,  Additon,  and  H.  Hill,  argoad  in  sup- 
port of  the  role. 
The  fiaets  and  aignmoita  safficiently  an>ssr  from 


the  iodgasenta. 

The  toUowiog  aothoritiaa  were  eited :  Walton  ▼. 
Earl  cf  CharlemoHt,  18  L.J.  Q.B.  65  j  Chapman  v. 
Black,  2  B.  &  A.  588;  Hawley  v.  Beverley,  6  M.  & 
6r.  221;  Howden  v.  Haiah,  11  A.  &  E.  1033; 
Pendlebury  v.  Walker,  4  You.  &  C.  424 ;  Higgini 
▼.  Pittt,  18  LJ.  Bx.  488;  Xsivrtd^e  v.  DorvUle, 
S  B.  &  A.  117;  Stephmt  v.  WUkinton,  2  B.  &  Ad. 
320;  Jonet  v.  Jonee,  6  M.-<e  W.  88;  Bx  parte 
Hall,  1  Deac.  Bank.  Ca.  171 ;  JMMaa  v.  Hughee, 
5  Bing.  460 ;  aeager  v.  BilUngton,  5  Car.  ft  P.  456; 
Holmerr.  Viner,  I  Esp.  132;  Stilk  v.  Myrick,  2 
Caaap.  317 ;  Davidion  v.  MeOragor,  8  M.  &  W. 
755;  Doe  v.  Roitrle,  2  B.  &  A.  367;  Jfooav. 
Ditehbum,  2  C.  M.  &  E.  720,  s;  Spencer  v.  Hand. 
In,  4  M.  &  Gr.  420 ;  Blone  v.  Compton,  5  Bing. 
N.C.  142;  PUtrowT.PiUrow^tAtmotpherieRaS. 
way  Oempany,  S  C.  B.  440;  S6uray  v.  Mann,  17 
hJ.  Bk.  256;  Bailton  v.  Mathewt,  10  Clk.  & 
Ka.  B34.  Cur.  adv.  vult. 


(a)  8m  ^  MoHer  iiiniiiKiflliigs  in  this  matter,  Srav*  v. 


.SPULBU. 


Saturday,  Feb.  K.— The  Conrt(«)  being  Avided 
in  opinion  upon  one  point,  delivered  their  judgawots 
terialim. 

Wightman,  J.  This  was  an  application  by  the 
defendants,  pursuant  to  leave  rcterved  at  the  trial,  to 
enter  a  verdict  for  them  upon  the  issues  taken  on 
the  liftii  and  seveDtb  pleas.  The  fifth  pita  was 
pleaded  to  the  last  count  of  the  dedanttim,  which 
was  indebiltttut  attumpril  for  goods  s<dd  and  ddiv- 
ered,  money  lent,  money  paid,  interest,  and  on  an 
account  stated.  Tl>e  plea  stated  a  release  after  the 
accruing  of  the  cause  of  action.  The  plaintiff  re- 
plied to  the  fifth  plea.tlKi^  tiw  release  was  had  and 
obtained  from  him  the  Dlsintin  fay  the  tttmA,  covin, 
and  misrepHMOtation  of  the  defendoata  and  others 
in  ooUnsion  with  him ;  to  whidu  the  defendants  re- 
joined a  denial  ^>at  the  releate  waa  obtained  by 
ftsai,  covin,  and  misrepnseotatien,  as  sJleged.  It 
appeared  by  the  evidence  that  the  defendants,  being 
indebted  to  several  persons,  and  amongst  otiMrs  to 
the  plaintiff,  whose  debt  amounted  to  9871.  7s.  pro- 
posed a  composition  of  6s.  8d.  in  the  poond,  which 
waa  agreed  to  by  the  majority  of  the  creditors,  in 
company,  but  the  plaintiff,  whowas  not  present  when 
the  OS.  8d.  was  agreed  to  at  that  meeting,  lefosed  to 
conear  anless  he  was  paid  13a.  4d.  in  the  ponnd,  on 
part  of  hiadebt,  and  the  other  part  was  paid  infUl; 
and  on  receiving  notes  for  the  amount  agreed  on, 
and  the  positive  assurance  of  the  defoadaat  that  no 
otW  creditor  than  himself  was  prefoired,  and  that 
no  one  else  was  to  have  a  futhing  beyond  6a.  8d.  in 
the  ponnd,  he  signed  the  release  for  hit  whole  debt. 
The  aisanuioe  by  the  defendant  that  no  other  credi- 
tor was  pnfened  was  antroe,  as  there  was  no  doubt 
bnt  that  he  preferred  other  peraens  besides  the 
plaintiff.  It  was  contended  for  the  deiandants  that 
altboogh  the  plaintiff  was  induced  to  accept  a  com- 
position of  13s.  4d.  in  part  of  his  debt,  and  to  sign 
a  release  upon  the  credit,  he  gave  to^the  represstrta- 
tion  and  asstuanee  of  the  defendants  that  no  other 
creditors  had  any  preference,  and  this  representation 
and  assurance  were  false,  still,  tfaatas  he  himself,  by 
taking  more  than  6s.  8d.  in  the  poond,  had  been 
goilty  of  a  fraad  on  the  other  creditors,  he  was  not 
at  liberty  to  set  op  the  ^od  of  theJAefeadanta  prac- 
tised on  him,  aa  an  answer  to  the  teleaas  whiahhe 
had  given  to  him,  relying  oa  such  fake  repseseato- 
'tion.  There  is  no  doubt  bnt  that  the  phdntiff  was 
induced  by  this  folse  representation  of  the  defoadants 
to  ezecDte  tiie  retease ;  and  it  appeeurs  to  me  that  it 
is  BO  answer  upon  this  issue  to  shew  that  the  plain- 
tiff himself  had  also  contracted  for  preference.'  in 
fraud,  not  of  the  defendants,  bat  of  the  other  cre- 
ditors. It  must  not  be  forgotten  that  in  this  case 
the  defendants  are  seeking  to  take  the  benefit  of  a 
deed  obtained  firom  the  phuntiff  by  their  own  false- 
hood and  miSEepresentstion.  There  is  no  detdrt  of 
the  bonafidet  at  the  original  debts,  and  &e  prefer- 
ences are  not  frauds  on  the  defendants,  but  on  the 
creditors;  and  it  would  be  too  much,  as  it  seems 
to  me,  to  allow  the  defendants  to  eat  up  a  counter- 
fraud  by  them  and  the  plaintiff,  by  which  they  de- 
ceived other  penons,  as  an  answer  to  the  diaige  of 
fraud  pradised  by  the  defendants  on  the  plaintiff,  or 
rather  as  an  estoppel  on  him  on  this  issue  from  set- 
ting up  that  fraudulent  reineseataQDn,  whioli  would 
have  the  effect  of  depriving  him  of  part  of  his  ori- 
ginal right  Suppose  the  defendanta  had  iwoined, 
specially,  admitmig  that  the  releese  was  ootaiBed 
from  the  plaintiff  by  folsehood  and  misrepresenta- 
tion, bnt  alleging,  as  an  answer,  that  they  and  the 
otliers  in  the  same  traaaaction  had  cemmittad  an- 
other fraud  on  other  persons,  creditors  of  the  de- 
fendants, would  such  a  rejoinder  have  been  good  i 
I  think  not;  and  no  one  can,  if  be  has  obtained  the 
deed  by  felsehood  and  misrepiesentation,  take  any 
benefit  under  it.  because  he  and  the  peraon  upon 
whom  he  practised  the  folsehood  and  nusaepreseBta- 
tion  were  also  engaged  together  at  the  aaaie  tisse  in 
snother  fraud  upon  other  persons.  I  rsgiet  that  I 
diSier  on  this  occasion  in  (minion  from  my  brathers 
Coleridge  and  Erie ;  bnt  1  am  of  opinion,  in  the 
present  case,  that  the  release  ia  wholly  void  for 
fraud  aa  to  both  or  either  of  the  parties  to  it  who 
wrae  cognizant  of  this  fraud;  and  that  upon  this 
evidence  all  the  creditors  were  remitted  to  their 
original  rights,  notwithstanding  the  apeemenW  and 
that  the  defendants  can  take  no  benefit  under  it,  but 
ttiat  the  present  verdict  on  the  fifth  plea  ought  to 
stand.  With  respect  to  the  seventh  plea,  that  was 
pleaded  to  the  second,  third,  and  fourth  oounts  of 
the  declaration  on  three  promissory  notes,  dated  re- 
spectively the  1st  of  October,  1847;  the  plea,  in 
sobstsnoe,  slated  that  the  defendanta  were  indebted 
to  the  idiuntiff  in  9892.  7a.  and  had  accepted  four 
bills  of  exchsnge  for  the  amount  thereof,  drawn  by 
tlie  plaintiff,  and  which  were  payable  to  his  order; 
that  the  defendanta  compounded  with  their  ere- 
ditwa,  and  the  plaintiff  agreed  to  a  composition, 
receiving  a  pseferenoe  over  other  creditors  and  cze- 
ooted  the  release:  that  it  was  his  duty  to  take  up  the 
four  biUa  of  exchange,  and  he  neglected  to  do  ao^  and 
the  holders  of  the  bills  threatened  to  sue  the  daund- 


(a)  WUoh  had  oonslstad  6f  ColRidge,  Bile,  and  Wight- 
saD,  44, 
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tiie  dcfendmnto  had  Dot  pud  him  the  additional  ram 
agreed  ou  by  way  of  uiefarmce,  and  fliere  i»  gtrongtt 
reaion  fat  holding  tMt  the  tdease  coold  not  be  in. 
validated  by  leaaon  of  the  disappaintment  in  tiie 
belief  that  no  otiier  creditor  had  Men  equally  lac- 
MMftil  in  defianding  thereet  With  reepect  to  the 
pleadiDci  on  the  aerenlfa  inne,  I  agree  with  my  bio- 
theis  Wightman  and  Coleridge,  that  the  Teidiet 
should  be  entered  for  the  defraidant. 

CoLniiDOB,  J.— The  fint  question  arises  on  the 
njoindor  to  the  replication  to  the  fifth  f>Iea.    To 
tiiat  plea,  whidi  is  of  a  release  by  the  plaintiff,  be 
replied,  that  the  release  wax  obtained  mm  him  by 
fraud,  covin,  anil  misrepresentation  of  the  defendant 
and  others  in  collusion  with  him,  and  the  rejoinder 
tiateiscs  this.    On  the  part  of  the  plaintiff  it  is  con- 
tended that  the  simple  issue  is,  whether  the  defend- 
ant and  others  in  net  procured  the  ezecntion  of  the 
release  entirely  or  in  part  by  means  of  any  fraud  or 
misiepiesentation  as  alleged.    If  be  is  right  in  so 
construing  the  issne,  the  facts  certainly  wamnt  his 
applying  to  have  the  verdict  entered  for  him ;  for  it 
is  dear  the  defendant  induced  the  plaintiff  to  exe- 
cute the  rdease,  merely  by  assuring  him  that  the 
other  crediton  had  no  preference  given  to  them ; 
and  whatever  concurring  motives  uiere  may  have 
been,  be  would  not  bnt  for  this  assurance  have  ex- 
ecuted the  release.    His  assurance  related  to  a  fact 
which  was  entirely  within  his  knowledge,  and  it  was 
untrue.    But  on  Gie  part  of  the  defendant  it  is  con- 
tended  that  this   is    too   narrow   a   view  of  the 
issue,   or  rather  that    as    the    plaintiff  was  him- 
self,   in    the    transaction     of    the    composition 
and   the   release,    guilty   of  fraud    in  respect  of 
the  other  compounding  creditors  by  stipulating  for  a 
preference  to  himself,  he  is  not  at  liberty  to  insist 
on  fraud  at  the  same  time  practised  on  himself,  nor, 
indMd,  to  say  it  is  an^  flrand  which  induced  him  to 
enter  into  the  composition ;  and,  afkera  good  doit  of 
hesitation,  I  have  arrived  at  this  condnsion.    The 
plaintiff  in  this  case  had  entered  into  an  arrange- 
ment for  compounding  his  chum  on  the  defendant, 
which  is  fraudulent  as  respects  die  other  creditors. 
He  has  received  the  composition  notes,  and  has  exe- 
cuted the  release,  but  he  now  resorts  to  his  original 
demand,  and  is  thereupon  met  by  a  plea  of  the  re- 
lease.   PrimI  facie  the  release  is  an  answer  to  the 
action,  because,  to  allow  the  plaintiff  now  to  recover 
for  the  whole  original  demand,  would  be  a  flnud  on 
the  other  creditors  who  had  come  into  the  compon- 
tion  on  the  faith  of  the  plaintiff  being  a  party  to  it. 
But  the  plaintiff  replies  that  the  release  was  obtained 
from  him  by  the  misrepresentation  of  the  defendant, 
and  others  in  collusion  with  him^  and  this  being 
denied  by  the  rejoinder,  the  only  question  seems  to 
be,  whether  he  is  estopped  from  proving  his  allega- 
tion, if  trae  in  htA,  because  he  and  the  defendant 
have,  in  the  same  transaction,  concurred  in  a  fraud 
on  the  other  creditors.    As  far  as  regards  the  par- 
ticular misrepresentation,  the  plaintiff  was  innocent. 
If  he  had  stipulated  for  no  preference  to  himsdf,  it 
would  have  been  perfectly  innocent  in  him,  land- 
able  indeed,  to  stipulate   that   no  other  creditors 
should   have  a  prdSsrenoe,  and  a  breach   by  the 
defendant  of  rach  stipulation  would  dearly  have 
avoided  the  release,  and  remitted  the  pWntiff  to  his 
original  rights.    But  be  has  stipulated  for  and  has 
obtained  a  preference  for  himself,  which,  for  the 
reason  I  have  stated,  will  not  vitiate  the  release  as 
af^nst  himself,  as  it  appears  to  me  that  the  having 
given  a  preference  to  others  also  vras  no  fraud  on  the 
plaintiff.    The  mere  misrepresentation  by  the  de- 
fendant of  a  tuck  not  material  to  the  plaintifT  would 
not  sustain  the  issue,  and  the  only  way  in  whidi  the 
misrepresentation  could  be  material  to  the  plaintiff 
would  be,  inasmuch  as  the  defendants  must  be  ren- 
dered less  able  to  carry  into  execotion  the  fraudulent 
preference  to  himself,  by  having  bound  themsdves 


anti,  who,  in  order  to  induce  the  plaintiff  to  take 
up  the  bUls,  gave  the  other  promissory  notes  in 
the  second,  tiiinl,  and  fourth  counts  mennoned,  and 
on  no  other  oonsidetatioo  whatsoever.   The  pluntiff 
replied  <{«iivtiri4  abimu  tali  caastf,  and  the  ques- 
tion is,',  whether  die  plea  was  proved.    There  can  be 
no  doubt  that  the  plaintiff  ought  to  have  provided 
for  the  fbnr  billa,  and  that,  as  between  him  and  the 
deCsiidants,  it  was  his  duty  to  take  thea  up ;  that 
the  onlj  conmderation  fw  the  promissory  notes  men- 
tioned m  the  second,  third,  and  fourth  counts,  was 
the  performance  of  that  which  had  been  previously 
a^raed  upon,  namely,  the  acceptance  of  the  oompo- 
sition  and  the  execnUon  of  the  deed.    This  he  was 
bound  to  do.    Upon  this  part  of  the  case  the  qnes 
tion  that  arose  on  the  ottier  plea  does  not  arise.    It 
was  said  there  was  no  strict  legal  duty  cast  on  him  to 
take  up  the  four  bills  if  there  was  a  fraudulent  pre- 
ference, which  made  the  composition  void ;  but  there 
is  nothing  in  the  plea  which  shews  that  the  compo- 
sition was  void  as  between  the  plaintiff  and  the  de- 
fendants, the  only  fraud  shewn  being  the  plaintiCT 
own  innsting  on  the  preference  of  hlmadf.    If  it  is 
not  void  as  against  him,  it  appears  to  us  to  be  clear 
there  vras  no  sufficient  consideration  for  the  giving 
of  the  notes,  and  that  he  oug^  to  have  protected 
tiie  defendants  from  the  consequences  of  liability  on 
those  bills.    On  this  part  of  the  case  my  brotWs 
Coleridge  and  Erie  agree  with  me,  though  I  have 
the  misiortmie  to  differ  from  (hem  on  the  other.  On 
this  part  of  the  case,  therefore,  I  think  that  the  rale 
should  be  absolute  for  entering  the  verdict  for  the 
defendants  on  the  issue  on  the  seventh  plea,  but  my 
opinion  is  it  should  be  discharged  as  to  entering  the 
verdict  for  the  defendants  on  the  issues  on  the  flfih 
plea;  althoBgh>  in  conse<^uenoe  of  the  opinion  of  my 
orothers  bdag  in  opposition  to  anine,  ^  rule  will 
be  absolute  for  entering  the  verdict  on  the  fifth  plea 
also. 

Erlb,  J.— With  respect  to  the  ftfth  plea,  I  take 
the  fects  to  be  as  stated  bv  my  brother  Wightman, 
who  tried  the  cause,  and  hare  oome  to  the  condu- 
sion  that  the  verdict  ought  to  be  entered  for  the  de- 
fendant. The  plaintiff,  by  entering  into  the  compo- 
sition deed  with  the  other  creditors,  contracted  a 
duty  ^towards  them  to  release  the  defendant  from 
his  debt.  Each  creditor  consents  to  lose  part  of 
his  debt  in  consideration  of  the  others  doing  the 
same ;  and  each  may  be  considered  to  stipulste  with 
the  others  for  a  release  from  them  to  the  defendants 
in  consideration  of  the  release  by  him.  Where  any 
creditor,  in  fraud  of  an  agreement  to  socept  a  com- 
'  -position,  stipulates  for  a  preference  to  himself,  his 
stipulation  is  altogether  void  ;  not  only  can  he  take 
no  advantage  firom  it,  but  he  is  also  to  lose  the  benefit 
of  the  composition.  The  requirement  of  good  fhith 
amongst  tha  creditors,  and  the  preventing  of  gain  by 
agisements  in  fraud  for  preference,  have  been  uni- 
formly maintained  by  a  series  of  esses  firom  Leiettter 
▼.  ilose,  4  East,  372,  to  Hmedn  v.  Hoigh,  1 1  A.  &  E. 
1033 :  and  Bradthaw  v.  Bradtlune,  9  M.  &  W.  29. 
Here,  the  plaintiff  having  received  a  oompoiition,  and 
the  value  of  the  preference,  which  was  a  fraud  upon 
the  other  creditors,  is  seeking  to  gain  a  further  ex- 
clusive advantage  to  himself,  alsn  in  fraud  of  them, 
by  sidng  for  the  balance  of  his  original  debt,  after 
•Uowing  for  the  composition  as  the  value  of  the  pre- 
ference, bnt  daimstoavoidhisrelc«se,on  the  ground 
that  he  was  induced  by  the  defendant  to  believe  he 
alone  was  fnodolently  preferred,  whereas  some  other 
creditors  have  also  obtained  some  unjust  advantage. 
'  Those  are  the  fasts  on  which  he  relies  to  support  ue 
ftepUcation,  that  the  release  was  obtained  by  the 
'  fraad  of  the  defendant;  bnt  the  deed  is  not  to  be 
avoided  on  the  ground  of  fraudulent  misrepresenta- 
°  'tioa,'tuilesa  the  matter  misrepresented  was  amate- 
-    rial  inducement  to  the  executbn  of  the  deed, — in 

■  other  words,  where  the  matter  was  really  such  as,  in   ^ ,  ^  

the  case  of  a  simple  contract,  would  be  a  substantial  j  to  act  similarly  to  others ;  but*  he  had  no  right  to 
consideration  for  the  contract.    Here  the  misrepre-  {  have  the   preference  carried  into   execution,  and 

'    aentation  relied  on  is  not  of  this  nature.    The  «x-  ;  therefore  he  is  not  in  law  prejudiced  by  the  failure 

'    dnsion  of  others  from  the  preference  is  no  direct   in  n^iti  to  it.    The  whole  considoation  for  the 

advantage  to  the  plaintiff;   the  whole  stipulation  for  I  release  is  the  fraudulent   preference  promised  to 

'    preference  bring  fraud  on  the  part  of  the  phuntiff  himself  and  withbolden  firom  the  other  creditors. 

■  towards  the  other  creditors,  no  part  can  be  legally  I  He  cannot  allege  the  former  as  a  fHnd  on  himself  to 
'    relied  on  by  him  as  forming  a  material  inducement ;  vitiate  the  release,  for  in  that  he  is  parrfcrarcWmiNiV, 

for  Us  stipiilation,  it  couki  not  form  any  part  of  the  and  the  latter  is  so  mixed  up  with  it,  denving  all  the 
"  legal  consideration.  Also  as  in  a  composition  deed,  {  materiality  from  it,  that  the  same  dinbility  seems 
■  the  prindpal  parties  to  the  stipulation  for  the  release  :  to  exist  as  to  him.  If  I  am  right  in  this,  the  de- 
•are  the  creditors  who  mutually  contract  each  with  i  fendants  might  avail  themselves  of  the  answer  by  a 
4he  rest  of  the  body,  any  misrepresentation  of  the  simple  traverse,  and  there  need  be  no  special  re- 
.<lebtqr  to  any  one  of  the  creditors  cannot  be  relied  on  joinder.    I  have  come  to  the  condnsion,  therefore. 


iitai  orimjkir  reffuUiimf  or  eamtronimg  tiin- 
Kef  or  mtmmgtmmtitftMi  poor,  sr  f Ac  imrnmal 
^workhoum,  or  forjuMmt  mud  rs»frsHn 
vetfrysMs  or  pariApffieirt  im  tit  Jtsctsiyy 
their  dutiee  at  tuehs  *»i  mt€h  oritrt,  wkt 
inued,  nftroede  *tt  m/st  eoo^Hetimg  with  Urn 
pretioiuh  wiadt  <y  local  atMoritiao  wider  p». 
tieularAel*,amdammla^raltaeoif/littm§wiU 
Mess  afttriMrd»  made  if  tkote  amUtrakt,  m 
fwmumea  ef  ntk  Aelt.  T%t  Poor-Laa  Ami 
ha*  not,  kmtner,  amtioritp  to  etmngt,  tH  emit, 
or  pat  am  tad  to.tkt  ttatatorp  relatiom  n  wW 
file  autlkoriliee  and  tfletr*  cmeaHtmUd  ty  s  p». 
tieularJetttamdto  oat  amotktr,  nor  loamttmi 
tubttamtial  aUtratkm  ef  the  wtathimtry  atimi  A 
heal  Act  tfraaied  fiir  tk*  adrntimHratam  if  Ik 

A  local  Aetfbr  the  foaermmmU  tfthepm  mi 
nuamgemeai  of  tie  mariimmta   ef  a  fmvit. 


by  that  one  as  a  material  inducement  for  the 
stipulation  with  the  others.  The  debtor  only 
receives  the  advantage  which  the  creditors  con- 
tract with  each  other  to  grant  to  him ;  the  rest 
of  the  creditors  have  made  the  grant  which 
the  plaintiff  contracted  for;  they  have  been  no 
•parties  to  any  fraud,  and  the  plaintiff  does  not  prove 
■the  iasae,  that  the  deed  which  operates  between  him 
-and  iliera,  as  well  ns  between  him  and  the  debtor, 
was  obtained  by  fVand,  by  shewing  he  was  deceived 
'by  the  debtor,  and  would  not  have  executed  the  deed 
if  he  had  not  been  sa  deceived.  I  take  it  to  be 
dear  that  he  could  not  hav?  avoided  the  lelesse  if 


that  the  rule  for  entering  the  verdict  on  the  fifth 
plea  must  be  made  absolute.  On  the  other  point, 
on  the  issue  raised  on  the  seventh  plea,  we  are  all 
agreed.  I  do  not  think  it  necessary  to  add  anything 
to  the  reasons  assigned  by  my  brother  Wightman. 
Bmle  aieolute. 

Satwrdajf,  Feb.  22. 

Rbo.  v.  Tbb  Poor  Law  Boakd. 

Ordere  ofPoor-lMW  Board— Regulatiem  t^ieort- 

komet— Local  Act—Jwitdietioa  b^  bMod—St. 

Gilee  mad  St.  Otorge  Bloomehny  Local  Act. 

The  Poor-Law  Board  hae  eathority  bp  lam  to 


conferred  o»  Ike  voetrp  Ike 
limg  power,  and  prooidedfmr  the  uiiBTsa  tt 
Ike  Ael  bp  a  bodp  ^  diraetora  im  islii'fci 
Hem  to  tke  vettrp.  Tka  Ati  mito  eat^mti  m 
Ike  vmtrp  tke  power  ^  aapaimtmnf.  ff  as. 
pemntm,  and  ^  rtaiotal  ef  terUam  efiemt  ti 
name,  logelkmr  mitk  tmek,  mmd  at  SMag  <(1» 
officer*,  ageate,  ttraamtt,  amd  partaae  as  flq 
ikouldlkimk  proper,  ne  pmor-lmw  beard,  If 
am  order  addreteed  to  tke  mreetmrt,  ssifti— . 
amd  ckarckwardemt  amd  tmrtttrt  ordeni,  H 
artieU  66,  tke  aettrp  la  appoint  to  Ike  latnl 
officen  named  im  artiele  K  of  tke  snfar,  iosf 
for  tke  greater  part  tke  tamte  witk  tktmatt- 
Honed  m  Me  heal  ael,  amd  sis*  ««e*  swiWisft 
and  eervamie  at  tke  dirtettra,  wUk  Ut  €t^■ 
tent  nf  Ike  poor-law  board,  atigkt  deem  acea. 
larpfor  Ike  ^fieient  performanee  of  Ike  **» 
of  any  of  tke  laid  offhet.  Tke  order  dm,  If 
article  88,  entpoa-eredike  dirteimn,  at  Mr  dm- 
crttion,  to  eaipendfroat  tkt  ditekarge  if  Imw 
ker  dmiiee  amp  natter,  mtalrom,  lekwkwdw, 
tekoolauttram,  or  medieal  efpietr,  aad  iaiwK/ 
any  euek  eatpeneion  tofbrthmitk  report  IM  mm. 
together  wilk  tkt  eamia  tkertif,  tt  Ike  ptirJm 
board: 

Held,  Ikal  arlielet  66  smI  88  operated  ti  Mm^  It 
tke  direclorepowertetitferredbptkeltetlJtIm 
Ike  veihy,  amd  tkat  lotkeerttnleftkwe^ 
elet  Ike  order  of  the  poor-law  ieerd  met  bed, 
and  matt  be  fuatktd,  ^^ 

Tke  order  alto  eont^mederdmmdrtflelwaifir^ 

Ike  wtanaeememlef  tke  poor,  the  gnertmm  w 

Ike  workkoate,  and  Ike  atddaaee  ni  "^Jf. 

Ike  vetlrpmen  and  pariikogletn  in  ea^ittmtk 

proniioni  of  the  heal  Aete : 
Held,  that  in  reepeH  qf  all  tmek  arier$  ati  reft- 

laliont  Ike  order  awe  good. 

This  was  a  rale  calling  on  tlM  Foor-lnr  Boart  to 
shew  cause  why  a  vrrit  of  cerMsrari  shoold  not  iw 
to  remove  into  tUs  court  aa  order  made  by  then  on 
the  2Ist  of  November,  1850,  relating  to  the  maaait- 
ment  of  the  workhouse  of  St.  OilaaaadStGsocr. 
Bloomsbury.  _u,i_ta 

The  order  contmned  vary  many  artides  '■■■'''jjT? 
the  management  of  the  poor;  but  Aosa  apoa  «Mm 
the  decision  turned  are  sat  oat  intks  jodgment  TM 
objection  to  the  order  was,  that  it  vras  moaaatfest 
with  a  local  Act  of  Parhament;  11  Gea.  i.  c  l«.u« 
conseqnentiy  an  excess  of  aothority  on  the  !•■<<>■ 
the  Poor-law  Board.  , 

Tkurtdav,  Jam.  30.  — The  BtHeUtr-Gwad, 
(Sir  A.  Coekbarn),  Cromptam.  sad  TW^Ns, 
shewed  cause. 

Sir  P.  Kellp  and  Cowlimf,  oonti^ 

The  following  authorities  were  referred  tor-«-^- 
AlUlonefield  Union,  II  Ad.  «B.  US;  Av.Hi<- 
bom  Union,  C  Q.B.  78;  Re  81.  Panerat,  6  hi- f 
E.  1;  Re  Wkiieckapel Union.  Ot. 3i ;  R.t.»^ 
1,3  0.6.342.  Chr.sd».««tt. 

JVDQMEST.  -__j 

CoLKRiDGi,  J.— This  was  »  rule  fbr  a  «•*•]'' 
to  remove  into  this  court  aa  order  of  the  '"'tSr 
Commissioners  of  the  21st  of  Novembsr,  I»* 
directed  to  the  governors  and  directors  of  tke  poor 
of  the  united  parishes  of  St  Giles-in-the-finUt  w» 
St.  George,  Bloomsbury,  and  the  churchwsrM" 
and  the  overseers  of  the  said  mntad  parishss.  ws 
have  considered  the  case,  and  are  of  opinion  that  ■ 
one  respect  the  order,  whioh  embraces  a  great  MM- 
ber  of  particulars,  transoands  the  powers  ve^ei « 
the  commissionera,  and  therefore  that  the  raw 
most  be  made  absolate.  These  parishes  ««• 
governed,  as  regards  the  relief  of  the  focr, 
by  tiie  local  Act,  Se  11  Geo.  4,  e.  10,  until  the  p«» 
ing  of  the  Poor  Iaw  Amendment  Act,  the  4»» 
Win.4,c76.  Soon  after  the  passing  of  thsKst*. 
this  Court  had  occasion  to  consider  whether  "^ 
pUed,  and  to  what  extimt,  to  parishes  whicb  aen 
previously  under  the  government  of  local  Acto.  TJ" 
dscuBon  then  ooms  to  wiU  be  feond  to  fen»"-r: 
prindple  which  is  to  govern  the  present  case.  Is" 
principle  u  this,— that  the  Legislatnre  taMdi  » 
provide  far  UBifwmity  hi  the  mode  of  «»»■"■•  5J1 
reUering  the  poor  tkranchoirt  the  n«dM>^'* 
this  purposs  ths  fnmwis»nws  havsajsiisffl'"" 
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which  attaehM  etwy  whore,  mi  it  not  oorted  by 
the  operation  of  Moj  load  itatnte.    He  anthoritie* 
eonititated  by  ■ucb  itatnie  mnit  act  in  fntnre  in 
mil>ordination  to  tlie  comminioneTa,  and  the  mles 
made  firom  time  to  time  by  tlie  latter  wonld  orerrule 
aoy  oonflictinK  rale*  prerionsljr  made  hj  the  former; 
nor  can  the  former  make  anjr  binding  roles  for  the 
intaie,  bat  nnder  the  aaodion  of  the  latter.    The 
commiisioners,  however,  cannot  put  an  end  to,  set 
aside,  or  alter  the  relation*  inter  ««  of  the  tool  an- 
thorities,  to  adopt  the  words  oJF  the  jndgment  pro- 
nonnoed  in  the  case  of  R.  r.  81.  Panerat,  6  A.  &  E. 
9,  which  has  ever  since  been  considered  a  leading 
case  on  this  point.    The  local  anthraiiies  may  i>e 
"  guided  and  controlled,"  bnt  the  management  of 
the  poor  cannot  be  taken  from  them.    This  oon- 
clnsion  was  arriTed  at  by  a  carefUi  examination  of 
the  danse*  of  the  Act,  uid  may  be  considered  set- 
tled law.  Such  being  the  law,  we  have  now  to  apply 
the  principle  to  the  difTerent  particnlars  of  the  pre- 
sent order,  which  an  objected  to.  Whatever  merely 
regnlates  or  controls  the  relief  or  management  of  the 
poor  or  the  government  of  the  workhoose,  or  merely 
cnides  or  controls  the  vestry  and  parish  officers,  wiU 
be  within  the  ^ower  of  the  commissioners;  bnt  any 
particnlars  which  substantially  alter  the  machinerv 
provided  by  the  local  Act  for  ite  administration  will 
be  beyond  it.    We  think  the  articles  66  and  88  of 
this  order  fall  within  the  latter  predicament.    The 
former  commences  a  section  which  is  entitled  "  ap- 
pointment of  oifloers,"  and  by  it  "  the  vestrjrmen  of 
the  joint  vestry  shall  appoint"  to  certain  offices 
named,  "  and  also  such  assistants  and  servants  as 
they  or  the  directors,  with  the  consent  of  the  Poor- 
Law  Board,  may  deem  necessary  for  the  efficient  per- 
formanceof the  datiesof  anyof  thesaidoffices."  Bythe 
latter  "  the  directors  may  at  their  discretion  suspend 
tcom  the  discharge  of  his  or  her  duties  any  master, 
matron,  schoolmaster,  or  schoolmistress,  or  medical 
officer,  and  shall  in  case  of  every  such  suspension 
forthwith  report  the  same,  together  with  the  causa 
thereof,  to  the  poor-law  board."    The  effect  of  this 
is,  with  regard  to  the  appointments,  to  make  the 
directors  at  least  co-ordinate  with,  if  not  to  place 
them  over,  the  vesbrymen :  for  the  vestrymen  most 
appoint,  even  against  their  own  judgment  if  the 
directors,  with  the  consent  of  the  poor-law  board, 
require  it.    With  regard  to  suspension  from  the  dis- 
charge of  duties,  a  general  discretion  is  placed  in  the 
directors,  and  the  vestrymen  have  no  voice  in  the 
matter.      Now,  by  section  51  of  the  Local  Act  the 
power  of  appointment,  suspension,  and  removal  6f 
tlK'elScers  named  in  article  66  of  the  order  "  together 
with  snch  and  so  many  other  officers,  agents,  ser- 
yints,  and  persons,  as  they  think  proper,"  is  plarad 
in  the  vnbymen  :    the  directors  themselves  are  a 
body,  which,  by  section  63,  the  vestrymen  are  to 
elect  annually ;  and  by  section  72  they  are  to  exercise 
all  the  powers  and  authorities  relating  to  the  relief, 
maintenance,   and  employment  of  the  poor  which 
the  church  wardeas  and  overseers,  <n  guaraians  of  the 
poor,  are  or  shall  be  by  law  authoriMd  to  exercise. 
The  vestrymen,  then,  weretobethe  superior  control- 
ling power,  and  nnder  them  the  dhvctori  were  the  ex- 
ecutive body.    We  have  not  to  consider  whether  it 
would  be  expedient  to  vest  in  this  body  such  powers 
as  are  sought  to  be  given  to  them  by  the  articles  in 
question.     Bnt  it  is  clear  tiie  Act  has  not  been  law- 
fhlly  obeyed  by  a  transfer  of  the  ordinary  powers  of 
the  vestrymen  to  the  directors.    This  disposes  of  the 
present  rule.      With  regard  to  the  other  articles  ob- 
jected to,  we  have  considered  them  and  are  of  opinion 
some  of  them  do  not  conflict  with  tlie  provisions  of 
the  Local  Act,  and  some  do,  but  only  on  such  mat- 
ters as   the    4    and  !>  William  4   has  placed   in 
them  the  power  of  the  commissioners  by  the  IStb 
section,  that  is,  orders  or  regnlations  for  the  manage- 
ment of  the  poor,  or  the  government  of  the  work- 
house, or  the  guidance  and  control  of  guardians, 
vestrymen,  and  parish  officers.     These  are  matters 
in  which  the  commissioners  an  authorised  to  act, 
even  if  in  so  doing  they  interfere  with  the  provisions 
of  the  existing  law.     The  rule,  therefon,  will  be 
made  absolute  to  the  extent  named. 

Ruleaholule  aeeordingljf. 

LAnrBBscB  r.  Tub  Great  Nobtrebn  Railway 

COMPANT. 

OnuegtieiUial  danuffe — ComtrueHon  of  JtaUteay — 
Dttmmhijf  up  flood  watert— Award. 

A  raiboay  eompanpjor  thtmrpou  (^  eontlrueting 
tktir  hne  agrnd  to  pvrehtue  certain  land  qf  A. 
and  it  wa*  referred  to  an  arbitrator  to  determine 
thefriee  to  be  paid  by  the  company  fvr  the  land 
parchawd,  and  alto  the  amomt  of  compentation 
to  be  paid  for  injmy  done  to  the  remainder  of 
A.'t  estate  by  eeveranee  or  otheneiee,  and  alto  to 
iireetvhaibridget,arehet,euliierti,  Sfe.  thould 
be  made  over  or  wider  the  railway  on  the  pre- 
mlt$$.  The  arbitrator  awarded  a  large  mm  qf 
money  to  be  paid  to  A.  Afterwardt  tome  qf  the 
lands  qf  A,tn  the  oeatpatton  of  a  tenant,  were 
^^wrtd  by  an  oeerfiow  cf  flood  watert,  occa- 
tmied  by  the  eonttruetion  of  the  railway  without 
iMsotf  itficient  openbtftjitr  the  pottage  qf  the 


water  wider  a  part  qf  the  Hne  whiek  patted  over 
land  a4)oining  the  Imd  qf  A. 
Held,  1.  That  the  tenant'i  eaute  qf  action  wot  not 
barred  by  the  award.  2.  That  although  the 
railway  wat  eonttrueled  according  to  the  require' 
mentt  qf  the  Act  cf  Parliament,  to  that  the 
company  could  not  mae  been  compelled  by  man- 
damns  to  eonttruet  any  other  pattaget  for  the 
water  than  had  been  constructed,  yet  that  eir- 
eumttance  wat  not  enough  to  deprhe  the  plain- 
tiff qf  a  right  qf  action  for  the  h^ury  whtch  ha 
had  tuttained. 

Case  for  consequential  damage.  The  first  count 
charged  that  the  plaintiff  wat  possessed  of  three 
closes  adjoining  to  certain  low  lands,  over  which  the 
flood  waters  of  the  river  Don  had  been  accustomed 
to  flow;  and  that  the  defendants  had  constructed  a 
certain  bank  without  sufficient  water  way,  whereby 
theplaintifi's  land  was  flooded. 

The  second  count  charged  that  the  plaintiff's  land 
had  been  protected  from  the  flood  waters,  which 
spread  themselves  over  the  low  lands  by  a  flood-bank 
erected  by  drainage  commissioners  for  that  purpose ; 
that  the  defendants  bythe  construction  of  the  railway 
prevented  the  waters  from  flowing  over  tho  low 
lands,  and  cut  the  flood-bank,  whereby  the  water 
flowed  upon  the  plaintiff's  land. 

To  this  declaration  there  were  numerous  pleas, 
four  of  which  were  added  at  the  assizes,  and  set  up 
an  agreement  of  reference  between  the  company 
and  Sir  W.  B.  Cooke,  the  owner  of  the  land  now 
occupied  by  the  plaintiff,  and  other  land  adjoioing 
thereto,  and  an  award  in  pursuance  thereof,  as  an 
answer  to  the  present  action.  It  appeared  tliat  the 
company  had  given  notice  to  Sir  W.  B.  Cooke  of 
their  intention  to  purchase  a  portion  of  his  lands ; 
and  it  was  referred  to  the  arbitrator  to  determine 
not  only  the  price  to  be  paid  by  the  company  for  the 
land  purchased,  bnt  also  the  amount  to  be  paid  for 
injury  done  to  the  remainder  of  his  estate  by  sever- 
ance or  odierwise.  The  arbitrator  was  also  to  deter- 
mine the  description  and  dimensions,  &c.  of  the 
bridges,  culverts,  and  arches  to  be  made  over  or 
under  the  railway  upon  the  premises.  The  award 
was  made,  Uie  amount  awarded  paid,  and  the  direc- 
tioDt  of  the  award  as  to  the  construction  of  the  rail- 
way obeyed.  The  district  in  which  the  plaintiff's 
land  was  situate,  was  placed  nnder  drainage  com- 
missioners by  a  local  Act,  7  &  8  Geo.  4,  c.  xciv. ; 
and  they  had  constructed  a  bank,  called  Bentley 

Sqqd-bank,  which  protected  the  plaintiff's  land 
im  the  flood-waters  of  the  river  Don,  which  spread 
themselves  over  the  low  lands  of  the  district.  The 
defendant't  railway  between  Ooncaster  and  Ferry- 
bridge was  made  over  those  low  lands,  and  crossed 
the  6ent1ey-bank ;  and  it  appeared  that  the  effect  of 
making  the  railway  liad  been  to  dam  up  the  flood- 
waters  on  one  side  of  it,  so  that  they  had  forced  tlieir 
way  through  and  over  the  Bentley-bank,  and  so 
flowed  over  the  plaintiff's  land.  The  plaintiff's  com- 
plaint, therefore,  was,  that  sufficient  water-way  had 
not  been  left  nnder  the  railway  on  the  opposite  side 
of  the  Bentiey-bank  to  that  upon  which  Sir  W.  B. 
Conke's  land  wat  situate. 

The  substantial  defence  was,  first,  that  the  com- 
pany had  left  as  much  water-way  as  they  were  re- 
quired to  leave  by  their  Act  of  Parliament,  and  the 
plans  which  had  received  the  sanction  of  the  Legis- 
lature; and  secondly,  that,  at  all  events,  the  injury 
sustained  by  the  pudntiff  was  one  of  the  matters 
previously  referred  to  arbitration,  and  that  the  plain- 
tiff's claim  was  barred  by  the  award. 

At  the  trial,  a  verdict  was  fonnd  for  the  pUuntiff 
on  all  ttie  issues,  wi^li  60f.  damages  on  the  first,  and 
10/.  on  the  second  count ;  bnt  leave  wat  reserved  to 
the  defendant!  to  move  to  enter  the  verdict  for  them. 
A  rule  having  been  obtained  accordingly, 

Hugh  Hill  and  Parrer  shewed  cause  on  Friday, 
Feb.  f. 

Knowlet,  Watton,  and  Hall,  contrii. 

The  following  authoritiea  were  referred  to :  Sher- 
rati  V.  1%e  North  Stqfordthire  Railway  Company, 
2  Ph.  475;  5  Railw.  Cat.  165;  £ee  v.  Milner,  2 
M.  &  W.  824;  2  You.  &  C.  611;  TAichutt  v. 
The  Lancailer  Canal  Company,  4  M.  &  W.  472 ; 
Clegg  v.  Deardtn,  17  L.  J.  233,  Q.B.;  Reg.  v. 
ne  l^edt  and  Selby  Railway  Company,  3  Ad.  & 
Ell.  6a3 ;  Dunn  v.  Murray,  9  B.  &  C.  780;  Hodioll 
V.  Staltebrass,  11  Ad.  &  £11.  301. 

Cur.  adv.  vult. 

JUDGMENT. 

Patteson,  J. — ^The  plaintiff  has  a  lease  of  certain 
lands  under  Sir  Wm.  B.  Cooke,  and  he  brings  the 
action  for  injury  done  to  his  lands  by  their  Ixing 
flooded,  as  he  alleges,  by  the  fault  of  the  defendants. 
In  oonstruetiDg  their  railwaj  across  the  lands  of 
other  persons,  without  leaving  sufficient  openings 
for  the  passage  of  the  flood-waters  of  the  river  Don. 
The  defendants  pleaded,  that  before  the  plaintifT 
had  any  of  the  lands  now  in  his  occupation,  they 
gave  notice  to  Sir  Wm.  B.  Cooke  to  purchase 
certain  lands,  and,  amongst  them,  those  of  the 
plaintiff;  and  it  was  referred  to  an  arbitrator 
to  fix  the  amount  of  the  purchase-money  and  com- 
pensation for  iiyury  to  the  remainder  of  the  estate  of 


Sir  Wm.  Cooke  by  leveranoe  or  othenrit*.  and  to 
determine  what  bridges,  archet,  cnlvertt,  Ac  thoaU 
be  made;  that  he  awarded  7.990/.  and  directed  wbtft 
thould  be  constructed;  tiiat  the  money  waa  paid, 
and  the  works  directed  were  done.  The  main  point 
in  the  case  it,  whether  that  compensation  relatea 
only  to  all  damage  known  or  contingent  at  the  tima 
of  the  award,  by  reason  of  the  conatmction  of  tlia 
rtUway  on  the  lands  purchased  of  Sir  Wm.  Cook* 
and  to  o^er  damage  ariting  firom  the  conttructioil 
of  the  railwav  at  other  places,  whidi  wat,  ipp*- 
rently,  capable  of  being  estimated,  and  some  of 
wU(£wat  estimated;  or  whether  it  embraces  alto 
all  contingent  and  postible  damages  which  may 
arite  afterwardt  by  Uie  workt  of  the  company,  at 
other  pUces,  and  which  could  neither  be  foreteen 
nor  be  guessed  at  bv  the  arbitrator  ?  a  proposition 
so  startling,  that  we  slionid  expect  tome  provision  to 
be  pointed  out  to  that  effect  either  in  the  general 
Acta  relating  to  rmlwaya,  or  the  tpedal  Act  nnder 
which  the  (mrticolar  railway  wat  made;  or  in  tho 
instrument  of  reference.  We  have  examined  all 
these,  and  are  not  only  unable  to  find  any  such  ex- 
press  provision,  but  any  clause  whatever  which  can 
fairly  have  any  tuch  inteipretatien  put  on  it.  We 
are  thowfore  clearly  of  opudon,  that  the  compen- 
sation must  be  taken  in  the  restricted  tente  which  ia 
contended  for  by  the  plaintiff.  Bnt  it  it  contended 
by  the  defendants,  that  they  have  constructed  their 
railway  according  to  the  praviaions  in  their  spe- 
cial Act,  the  9  &  10  Vict  c.  xvii.  (local  and  per- 
sonal), and  are  not  liable  for  any  consequences  that 
may  follow,  producing  damage  to  the  plaintiff.  The 
railway  passes  across  the  low  lands  adjoining  the 
river  Don,  over  which  the  flood-waters  or  that  river 
used  to  spread  themselves.  Those  low  lands  were  tep«- 
rated  from  the  pUintiff's  lands  by  a  bank  oonttmcted 
under  certain  drainage  Acts,  and  which  protected 
the  pIuntilTs  land  from  flood.  By  the  constroctioii 
of  the  defendant's  railway  without  su^cient  open- 
ings, those  flood-waters  could  not  spread  tbem> 
selves  as  formerly,  and  were  penned  up  and  flowed 
over  the  banks,  and  on  to  the  plaintiff's  land. 
PrimS  facie,  this  would  give  the  plaintiff  a  cause  of 
action.  The  question  is,  whether  the  company  were 
protected  by  their  Act?  Now,  the  162nd  section 
obliges  them  to  make  openings  where  the  railway 
crosses  any  public  drain,  embankment  or  woru 
made  in  any  drainage  district,  but  is  silent  as  to  flood- 
waters.  Tiie  163nl  section  obliges  them  to  make 
openings  for  flood-waters  in  another  district  in  ano- 
ther county,  where  the  railway  company  have  bought 
land.  On  the  principle,  thoefore,  that  exprtssto 
uniut  est  exelutio  alteriut,  it  should  seem,  certainly, 
that  BO  far  as  any  remedy,  by  nunufamiit  or  other- 
wise, to  compel  them  to  midce  openings  for  the  flood- 
waters  in  the  Don  district  should  be  attempted  to  be 
enforced,  the  Act  would  not  warrant  it.  The  oom> 
pany  may  have  been  at  liberty  under  the  Act  to 
construct  tlieir  railway  across  the  low  lands  in  the 
manner  the^  have  done,  but  it  does  not  follow,  in 
case  an  unforeseen  injury  arises  to  any  one  (torn  the 
mode  in  which  they  construct  it,  that  thev  are  not 
liable  to  an  action.  It  was,  indeed,  helo,  in  the 
case  in  4  B.  &  Adol.  30  {Rex.  v.  Pease),  that  where 
an  Act  of  Parliament  authorised  the  making  of  s 
railway,  parallel  and  very  near  to  a  highway,  the 
company  were  not  answerable  for  injury  sustained 
in  consequence  of  horses  passing  along  the  highway 
being  frightened.  But  then  the  proximity  to  the 
highway  being  expressly  authorited  by  the  Act,  and 
the  railway  being  used  in  a  proper  and  ordinary 
manner,  it  was  impossible  to  hold  the  company 
responsible  without,  in  effect,  repealing  the  Act  of 
Parliament.  Here,  the  company  might,  by  exe- 
cuting their  works  with  proper  caution,  have  avoided 
the  injury  which  the  plaintiff  sustained,  and  we 
think  the  want  of  such  caution  is  sufficient  to  tuitain 
the  action.  The  injury  in  the  leoond  connt  it  ex- 
pressly found  by  the  jury,  therefore  the  rule  to  enter 
the  verdict  for  the  defendant  must  be  discharged. 
___       Bute  ^charged. 

Tuetday,  April  15. 
Reg.  r.  Gauland. 
Indictment  for  nuitanee— Evidence.     ■ 
Indictment  for  burning  arsenic,  whereby  noitome 
and  unwholesome  smells  did  arise,  so  that  the  air 
was  greatly  corrupted.   Evidence  that  cattle  and 
treet  in  the  neighbourhood  were  poisoned  by  the 
particlei  of  while  arsenic  which  fill  on  the  gtwtud 
from  the  noisome  vapour  : 
Held,  admissible,  though  the  white  arsenic  ilie^ 
wat  free  from  smell. 

Indictment  for  nuisance,  charging  that  the  de- 
fendant did  burn  and  melt  crude  arsenic  for  the  par- 
pose  of  making  arsenic,  whereby  divers  noisome  and 
unwholesome  smells  did  thence  arise,  ao  that  the  air 
was  greatly  corrupted  and  infected  ad  eomanme 
noeumentum. 

At  the  trial,  which  took  place  before  Martin,  B. 
at  the  last  Cornwall  Assises,  it  appeared  that  the 
defendant  was  the  proprietor  of  an  aiaenic  mannfiM}- 
tory ;  that  tho  vapour  produced  by  burning  metalUe 
tnenie  was  offeimve  to  the  trndl;  and  that  particlei 
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of  the  white  arsenic  were  carried  off  in  the  raponr, 
and  deposited  on  the  adjoining  lands.  The  effect 
was  to  poison  the  cattle  and  the  trees,  and  evidence 
was  offerol  and  received,  after  objection  made,  that 
smretsl  of  the  cattle  of  the  prosecutor,  which  had 
0©en  tnmed  upon  the  adjoining  pasture,  had  actually 

A  verdict  was  found  for  the  down. 

Omvdfr  now  moved  for  a  new  trial,  on  the  gronnd 
that  fto  evidence  of  injnry  to  the  prosecutor's  cattle 
««l  trees  was  madmisdble.  because  irrelevant.  That 
fcjinry  proceeded  from  the  deposited  particles  of 
while  arsenic,  and  had  no  tendency  to  prove  that 
tlie  aff  was  corrupted  by  unwholesome  smells,  which 
was  the  only  charge  in  the  indictment. 
«ifJ!l5'A''^''.''H  C.J.— Even  giving  to  the  in- 
octment  tte  limited  construction  contended  for,  it 
uimposBble  to  say  that  evidence  of  the  particular 
•5<* 'n.™o  do«th  of  the  cattle  and  the  trees  was 
Mt  admudble  for  the  purpose  of  shewing  what  waa 
the  qMlityofthevaponn,  which  emitted  the  offen- 
sive odonn,  proved  by  the  witnesses. 

Pattbsok,  WiaaTMAN,   and   Erl«,  JJ.  con- 
•«"'«'•  Rttltrtftittd. 

Wednetday.  April  16. 
Paul  v.  Cox. 
Pleading  -  Varianee—Evidaue. 
"«''««•  ontheean  fitr  dherting  a  ttrtam  of 
mttr  theplamltffalltgtd  that  kt  wot  poamed 
tf  a  garden  near  to  a  ttream  qftcater,  and  that  a 
irreatpart  qf  the  water  qf  the  ttream  ought  of 
'JEhLi"  'T?  T*.  ^^  «"'<*•  '""'O'  "^  through  a 
ST^T^'Sr:.**'*.*^''  "^  •"'0  '*«  garden^ 
2!fi%^!S''2r  '**  P^'mot  if  irrigating  the 
tw«  f«*r«?r.  Upon  a  general  traverte  of  the 
^M'tteged,  if  appeared  that  the  plainHffviae 
entitled  tunee  a-year  at  the  proper  timet  for  irri- 
gatmg  tut  garden,  to  erect  a  dam  by  meant  of 
wkieh  the  valer  of  the  natural  ttream,  referred 
jom  the  declaration,  teat  forced  artificially 
tlMmgh  a  gutter  hole,  into  and  over  theplal/^i/rt 


•    Ji'*^  "f  P^*Wprmed  the  right  at  aUeged 
m  the  declaration. 

^/^  5^  <iectoro/io»  it  wat  charged  that  the 
Mfendant  had  wrongfully  putted  down  a  certain 
tfmi,  */oiM>,  and  toil  which  had  been  put  and 
Mwf  m  the  taid  ttream  for  the  purpote  ^  divert- 
iw  th*  water  thereqf  into  the  taid  gutter-hole, 

**^i  VIT^''  '^i^^tmumt,  that  thit  wat  tugficient 
««J  that  tt  wat  unnecettary  to  thow  by  whom  the 
dam.  See.  were  erected. 

rThja  was  an  action  upon  the  case  for  injoriiur  the 
1^  s  enioyment  of  certain  water  by  divStine 
^l*e  decUmtion  aUeced  that  the  pUintiff  waS 
Pg^^^'*"  of  a  garden  and  dose,  with  the  appntten- 
■Bon,  near  to  a  certain  stream  of  vrater  running  and 
flowim  by  the  side  of  the  said  garden  and  close,  and 
mt  long  befare  and  until  the  committing  of  the 
gwjnoes,  &c.,  a  grert  purt  of  the  watMv&c,  was 
•eoMomd  of  nght  to  ran  and  flow,  and  stOl  of 
t^  ought  to  run  and  flow  unto,  into,  and  through  a 
eertom  guttor-hole  on,  to,  unto,  into,  and  over  the 
nrdra  and  doee  of  the  plaintiff  for  the  purpose  of 
Sn^^  *f  M"!  thereof,  &c.  The  declaration 
kuegea  aa  the  wrongful  act  complained  of  that  the 
•Mmaiit  wrongfully  polled  down  and  dertroyed  a 
•?■?■  """.»*««>«.  and  «oa,  &c.,  which  had  been 
Waoed  m,  and  were  then  standing,  and  being  across. 
ttejMd  st^a  for  the  purpose  of  diverting  the 
«Mer  therefrom  unto  and  into  the  said  gutto-bole, 
ftc,  by  meus  of  which  the  plaintiff  lost  the  enjov- 
■sent  of  the  water,  4c. 

Tkethnd  plea  was  a  general  traverse  of  the  right 
oatooj,  bemg  in  substance  that  the  water  ought  not 
y  "g?*  to  "TO  nm  and  flowed  unto,  faito.  and 
ttnragh  the  said  gntter-hole,  over  the  said  garden, 
fte.  in  manner  and  form,  &c. 

At  Ae  trial  before  flie  Lord  Chief  Baron,  at  the 
i*^J«"*^e  county  of  Devon.  It  was  proved 
aactbe  piamtiff  bad  a  nght  twice  a  year— at  the 
wper  bmeafor  inch  inTgaaon,-toerect  a  dam,  &c. 
ud  by  Oat  means  to  force  tiievrater  of  the  natural 
weam  throogh  the  gutter-hole  on  to  his  garden.  &c. 
tothe  purpose  of  irrigating  the  same.  It  was, 
naicjupuu,  objected  by  the  defendant  tiiat  there  was 
•  wnance  between  the  right  claimed  and  the  right 
jKomd.  and  that;  therefore  the  defendant  waa  en- 
^ed  to  the  verdict.  The  learned  judge  reserved  to 
SMiMiBodant  leave  to  move  to  enter  the  verdict  on 
(taplea.  and  die  plaintiff  had  a  verdict  upon  the 


^Ai/<  now  moved  to  enter  tte  verdict  for  the  de- 
Mdut  aocordingly  upon  the  third  plea.  The  ridit 
dataad  AouM  have  been  a  right  to  divert  the  water 
Wdbrigato  the  land.  The  right  claimed  in  tins 
H— "  •  >*»»  to  the  natoral  flow  of  the  water  at  all 
••»••.  and  WW  diiproved  by  the  eridence  that  the 
^m^jma  oaly  antitiad  to  an  artificial  divermon, 
1M4  to  that  only  at  slated  times. 
_  Ixird  Campuu,,  C.  J.  —  tlie  plaintiff  only 
I  •  right  to  a  great  put  of  the  water.  Hesays 
T  about  «th«r  •  utnd  oru  aitificU  ooone. 


It  is  certainly  not  stated  as  a  claim  to  the  natural 
flow  of  the  water,  nor  can  it  substantially  mean 
any  such  thing.  In  nearly  all  cases  of  a  daim  to 
the  enjoyment  of  water,  the  water  in  respect  of 
which  the  claim  is  made  is  got  by  artificial  means, 
yet  neither  prindple  nor  precedent  require  that  the 
meant  of  getting  the  water  should  be  stated.  The 
right  is  to  the  water ;  the  rest  is  all  evidence.  The 
second  objection  is,  that  the  right  is  improperly 
claimed  for  all  times  in  the  year,  but  I  tbinlc  that  is 
not  so.  The  real  meaning  of  the  decbuation  is  diat 
the  plaintiff  was  entitled  at  the  times  at  which 
the  water  was  wanted  for  the  purposes  of  irrigation, 
and  the  right  at  such  times  was  proved. 

FAm80N,WiaHTUAN.  and  Kblb,  JJ.  concmred. 

Butt,  then  moved  to  arrest  the  judgment,  upon 
the  gronnd  that  the  declaration  charging  an  obstruc- 
tion to  the  plaintiff's  right,  by  puUing  down  and 
removing  "a  dam,  &c  standing  and  being  across 
the  stream,"  &c.  did  not  shew  by  whom  the  dam, 
&c  had  been  erected,  whetiier  by  the  plaintiff,  by 
the  defendant  himself,  or  by  a  stranger.  If  the 
dam,  &c.  were  put  thereby  the  defendant,  he  might 
remove  them ;  if  by  a  stnnger,  the  plaintiff  could 
not  complain  of  thor  removal. 

Lord  Campbeli.,  C.J. — By  whomsoever  they 
were  placed  there,  if  they  were  there  for  the  purpose 
of  the  plaintiff  enjoying  his  right,  and  the  removal  of 
them  hindered  the  enjoyment  of  his  ri^hte  by  the 
plaintiff,  the  defendant  is  shevm  to  be  liable  to  this 
action. 

By  the  CouKT,  Arie  r^fiued. 

BUUIMBSS  OF  THE  VTUKK. 
Twnfey,  April  15. 

Wmewoava  «.  Tn  Quxm  or  Brinr.— Okmitra  moved 
ibr  a  rale  for  a  pndubitioa  to  the  Lord  Ifayor'i  Coait,  to 
prsvant  *b^  flather  proaMdiaga  in  that  Oomt  in  the 
abore-meationed  sauH.  l«t.  Hurt  Contt  had  no  jnriadie- 
tion  over  a  foreisn  potantate  for  an  act  done  in  ur  •ore- 
reign  cspaoity.  Snd.  The  money  attached  wa*  the  pnbUo 
money  or  the  Government  of  Spapi.  StUa  mm. 

OxiL  e.  FLaroHam. — Bmm4U  nored  to  set  aside  a  etrHo- 
rati  wfaidi  had  iaaaed  for  &•  removal  at  the  oaue  out  of 
aConntrOoait,  aad that  the ptaiatilTaksald  pay  the  ooeti 
inonnad  in  the  Coaaty  Oanrt.  (Jbao  v.  Amuf,  B.  &  0. 
U8.)  Cmr.  adv.  vmU. 

Bvisa  e.  Oaoaoi.— Z>»<aa«  movad  to  enter  the  verdict 
n>r  the  defendant.  It  wai  an  aetian  on  Oe  ease  for  ditam- 
datfoasi  asd  the  question  wai  whether  the  penon  who 
had  anwintad  the  plaiatiirwas  at  the  time  of  tfae  appoint- 
ment the  law&lpatKn  of  the  peipetaal  caraoy,  in  respect 
of  which  the  dami  aroee.  Ernie  miti. 

WiaenreTOV  v.  Euum.  —  Maenamara  shewed  caase 
■gainst  a  mle  to  reeoind  an  order  of  BCanle,  J.  ordering  a 
writ  of  restitatkn  to  inne. — Srajr  ooatra. 

_  Cfcr.  mit.  mit. 

WUmttey,  ApM  M. 

Jit  Kamioi  sa  Hiaaa  e.  Tn  Qvaaii  ot  Focrusu. 
— *•  P.  Tkfigtr  moved  for  a  proUbition  to  the  Lord 
Mayor  to  reetrain  him  from  proceediiig  in  this  oanse  in  the 
Iiord  Hayor'a  Conrt,  npon  the  groimd  that  the  defendant, 
in  her  eorereicn  eapaeity,  was  sot  aawnaUe  to  the  jnris- 
diction  of  that  Ooort.  But*  Sitt. 

Dot  itm.  Fxucaa  v.  Eraa.— Xaawlw  stored,  panasat 
to  leave  leaaiied,  to  enter  the  verdict  for  the  plaiatiir. 
The  qoee^on  was,  whether  payment  of  interest  by  a 
mortnaor  to  a  moTtngee  wonid  prevent  the  operation  of 
the  Stanite  of  TiimitaHone  in  fimnr  of  a  tenant  (flie  de- 
fendant) who  has  ooonpied  for  aura  than  twenty  yean 
*ithoat  nrfkigreat,  having  bean  let  tatopoaseasion  shortly 
before  the  mortgage  bythe  mortoagor.  (State.  S  A  4 
Wm.  4,  0.17,  a.  J;  7  Wm.*!  and  ITict.  c.lSs  Dee  v. 
WUUanu,  5  A.  &  B.  181  i  Dot  dm.  Oaniiif  v.  Carttr. 
9Q.B.  MS.  SuUniti. 

Oonas  V.  Oianuw,— X,  Jamu  (who  was  to  nroart  of 
the  rale)  eoosanling,  Smlt  <iiril>nruiii< 

B»o.  e.  Ovnat—nt  AMmrm;  Otnirml  (who  waa  to 
■hew  eaose)  eoneeBting, 

„     Jtato  aitolmlt/or  a  ■«*  trial  *po»  fa$meiU  ^attft. 

I>TB0V  V.  Willis. — ^Hwif/VqrxnoTed  for  a  new  trial  npon 
lAdavita.  J2iil#  mm 

Lon  and  Onna  r.  Brcxaif.— Mm,  Seijt.  moved  fer  a 
new  trial  apon  the  (lamd  that  flte  verdict  was  againet  the 
eridenee.  BtOtmti. 

SiavawaiOHY  v.  AamrmiLa.  ~ BooUl  ahewad  oanae. 
Watton  end  Mttielnnt  in  rapport  of  the  rale. 

_  Oar.  ado.  vuU. 

Soi  dtm.  BLunmr  r.  BauL.— Okemell,  BeHt.  atored 
for  a  new  trial  npon  the  gronnd  of  miadtreetion.  The 
Oovntiioa^  that  the  ease  was  net  distiannUiabU  Ana 
Z>(w  V.  Ot/ln,  4  A.  &  B.  80»,  and  thare  wu  tterefora 

«...  ^e  rmla. 

Bum  v.  Tbb  iMwwm  m  ITonw-WasTaait  RiiuriT 
OovpArr.— If.  Ckamtan,  Btadtrtoa,  and  BraamoM  ahawed 
CCBM.  The  .^ttnwy-OmMvi,  rwk,  aad  OieUt  ia  ntppoTt 
of  the  rate.  Argamaat  a^foanud. 

oomtT  or  oemnnr  Bawoa. 

Bepottad  by  Jonr  Tnoanov  and  DanaL  TnoHia  Btixs, 
Esqre.  Barristera^rt-Law. 

KA8TBB  TBBIC. 
Tuetday,  April  15. 
(Before  Jsavia,  C.J.,  Ckbsswsll,  Wiuiams, 
and  Talpoukd.  JJ.) 
LccAs  r.  Bbalb. 
Contract,  joint  or  teeeral—NonniU— 
Amendment. 
L.  contracted  with  B.  in  eontideration  qfpityment 
qf  1,7901.  arrtart  qf  i^ary  due  to  L.  and  othert 
compoting  the  orehetira  qf  tka  Boyat  Italian 
Ogera.  that  he  and  they  would  perform  to  the  end 
qf  the  teatou,  and  he  ligned  an  underUMnff  to 


that  effect  "in  the  name  qf  the  gentlemen  qf  He 
orehettra."    Suiteouentlu  L.  brought  an  aetim 
on  the  undertaking  he  had  given  {which  had  ha 
"approved"  and  tigned  by  the  d^endwU],a 
which  he  taught  to  recover  the  1.280/.  and  at  At 
trial  wat  nontuiled  : 
Held,  on  motion  to  tet  atide  the  nontuit,  that  lb 
contract  being  made  by  L.  on  behaff  of  ttitn 
whUtt  he  tued  atone,  the  nontuit  wat  right. 
Where  a  plaintiff  deelinet  leave  to  amatd  ttUt 
trial,  becaute  the  judge  had  ejtpretted  a  ttru$ 
opinion  that  he  thimld  be  nontui/ed.  the  (Wf 
ictV  not  grant  a  new  trial  on  that  groitnd. 
This  eanse  was  tried  before  Jervis,  C  J.  in  Vest- 
minster,  at  the  sittings  after  last  Term,  when  the 
plaintiff  was  nonsuited. 

Keating,  Q.C.  now  moved  for  a  mle  cslliaf  od 
the  plaintiff  to  shew  cause  why  the  nonsait  dniU 
not  be  set  aude,  and  a  new  trial  had,  on  thepnuid 
that  the  plaintiff  ought  not  to  have  beoi  ivxaiiltd. 
It  was  an  action  of  attumptit  broiq^t  by  the  pbm- 
tiff  on  behalf  of  himself  and  the  ouier  membtn  of 
the  orcbestn  of  the  Boyal  Italian  Opesa,  Coregt- 
garden,  against  the  defendant,  fonnorly  kaee  if 
that  theatre,  and  afterwards  manager  onderDeli- 
fidd,  who  since  became  bankrupt,  to  recovetsneui 
of  salary  due  to  the  ordiestra,  and  far  which,  it  as 
contended,  the  defendant  had  made  himself  nqna- 
aible.    The  following  were  the  &cts  under  whicb  tbe 
daim  arose: — ^The  plaintiff  and  other  membenof 
the  orchestra  not  having  their  aalaiiea  regulailr  (aid, 
became  desirous  of  securing  some  guarantee  far  the 
payment  of  the  arrears  due  to  them;  aodaatheSb 
Jaly,  1849.  Madame  Grisi.Mr.  Costs,  SignorUmo^ 
and  the  other  prindpal  artittei  of  tiiewtshliihnMnt 
having  conaented  to  forego  their  daims  until thaesl 
of  the  season,  in  order  that  the  members  of  the 
orchestra  might  have  the  benefit  of  sadi  aacriSee; 
the  memben  of  the  ordiesta  thereapra  pkdpd 
themselves  to  contiiiae  their  service*,  provaleil  Ae 
defendant  vrould  guarantee  payment  of  I,280f.  129. 
the  arrears  of  salary  then  due.    An  agreement  ts 
this  effect  was  drawn  up  and  signed  by  the  pbintifr 
"  in  the  name  of  the  gentlmnen  of  the  orcfaesta;" 
and  thereupon  another  paper  was  dnwn  op  bj  ok 
Fenn,  the  tareaanrer  of  the  eatahhduncnt,  la  wUch 
the  above  propoation  was  latifiad.  aad  sqined  by 
him.    This  not  satisfying  the  plaintiff  and  the  other 
memben  of  the  orcbBstra,  me  dafcirisnf  was  re- 
quired to  signify  his  acceptance  of  tiie  proposal, 
which  he  did  by  writing  his  name  acnas  the  paper, 
aa  follows,  "  Ap^Dvedby  me,  T.F.  Scale."  iVise 
two  ptfon  formed  the  j^ieemeat  on  wUch  Oe 
plaintiff  sued.    The  orchestra  having  compbedwitb 
their  nndertaldng  by  perfonning  thai  doiies  to  the 
end  of  the  season,  called  on  the  dtfaaUnt  to  fulfil 
his  part  of  the  contiart,  but  he  replied  thst  he  hsd 
only  contracted  aa  the  agent  of  Oelafidd.  and  that  he 
had  pablidy  notified  by  placards  posted  in  the  dimtn 
that  hewonid  not  make  himself  penonsUy  liable.  The 
plaintiff,  on  behalf  of  the  whole  body  of  paformen  ia 
the  orcheatza,  then  bnraght  thb  present  actioo. 
At  the  trial  the  jury  found  that  thia  was  not  a  bm< 

Sroposal  but  an  agreement;  and  &t  Uud  Chief 
ustioe  nonauited  &  plaintiff,  on  tha  groand  tkat 
this  wasa  joint  and  nota  sevraal  oontiaet,  aad thit 
being  so  the  plaintiff  was  not  entiOed  tosue  on  be- 
ll^ of  the  otoer  members  of  the  ordiestra.  I1u> 
was  a  misdirection.  It  waa  contended  for  tiie  pbia- 
tiff  at  the  trial,  that  Locaa  being  tiie  agent  of  the 
entire  orchestra  could  sue  alone  fbr  Ott  beneit  of 
the  whole.  Also  that  Locas  raiU/  being  tkseia- 
tiacting  party,  it  did  not  signify  fat  whose  ose  be 
contracted ;  he  waa  entitled  to  sue  becanae  be  «<• 
the  party  contrscting.  Cleaily  if  tbe  eimtiact  net 
under  seal  he  woidd  be  the  proper  party  to  mt. 
[jEBVia,  C.  J.— Would  an  actum  lie  against  Laca 
if  any  of  the  orchestra  should  refuse  to  play?  Tea 
must  go  that  length  or  your  aigument  has  no  heat.] 
I  submit  this  is  a  case  like  itetealfe  v.  Bytcr^' 
6  M.  &  Sdw.  75.  [Juvis.  C.  J.— Yoo  aunt  Mt 
forget  tivtt  here  the  plaintiff  signod  mi  bdialf  <rf<>{e 
gentlemen  of  the  orchestra.]  He  Bgned  si  tlxit 
trustee.  [Crksswbu..  J.  —  Of  irimt  ?]  Of  the 
fund.  [CaisswELi.,  J. — Is  that  so?  WastbereoT 
agreement  to  pay  to  him?]  No.  A  question  ate 
ariaes  whether  Lucas  vra*  ao^  at  all  events,  eotillM 
to  sue  for  his  own  narticalar  sham.  [Jebtis,C.J. 
— Yonwwra  offered  to  amend  wlten  that  point  ••> 
raised  at  the  trial.]  We  thought  it  nnneeeessiy  to 
amend  after  the  Court  had  expimmid  so  ainn|  m 
opinion  that  this  was  not  a  aeveial  ooiM^ 
[Jbktis,  CJ. — You  said  yon  ooold  not  proceed  is 
Chancery  till  you  had  triad  a  Coaamon  Law  Coart; 
and  that  yon  came  to  this  court  expreaaly  to  try  the 
queation  whether  one  party  conld  ane  on  sack  • 
contract  on  behalf  of  the  whole.]  It  ia  naosessiy  ia 
determining  this  point  to  conaider  the  natan  <■ 
interaat  whidi  the  parties  have.  Here  deariy  tae 
inteieat  is  sevetaL  [CutaawBLL,  J.  —  Yon  at 
nensnited :  and  yon  piodaoe  a  record  ia  *1>>'^?^ 
evidence  does  not  prove  your  oaae.  Whatfloaad 
flten  nan  theae  be  for  coming  hava  ?]  I  taUt  it 
this  cannot  be  constiaad  a  awtract  byliacM  u 
tnuteea  fin  the  othaa,  it  is,  at  all  orenta,  «*a>  • 
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contract  u  entifles  the  plaintiFTto  sue  for  the  amonnt 
due  to  himself  personally  for  serrices  in  tbe 
orcbcstre. 

Ckssswell,  J. — There  seems  to  na  no  groand 
whatever  far  diatorbing  this  nonsiiit.  The  contract 
was  clearly  made  by  the  plaintiff  on  behalf  of 
others.    I  think,  therefore,    he  was   rightly  non- 

Wtttwi. 

■Williams,  J. — I  am  of  the  same  opinion. — There 
ia  no  donbt  tiie  nonsuit  was  right.  It  would  be  a 
source  of  great  inconvenience  if  we  granted  a  new 
trial  in  oaees  where  a  party  dedined  to  amend, 
because  the  judge  entertained  a  strong  opinion  that 
the  plaintiff  oognt  to  be  nonsnited. 

TALFovao,  J. — I  entirely  agree  with  my  leuned 
Drothon. 

JsKTis,  C.J.  having  tried  the  came,  gave  no  judg- 
ment in  the  imtter.        Sule  rfftued. 

Widnaiay,  April  16. 
Ambbose  v.  Kerkison. 
Hutband  and  iri/e. 
The  plaint^  paid  for  the  ftmaral  of  tin  dffendanfi 
mffe,  the  de/endimt  nut  hit  v)\fe  by  eotaent  lived 
leparate  far  many  year*  More  her  death,  and  it 
did  not  appear  that  the  defendant  eould  have 
eomnmnieated  uith  the  hntSand  brfore  thefune- 
rml: 
Held,  that  he  woe  entitled  to  reeoter  the  eapeniet 
paid  for  a  decent  Jkneral  from  the  hutbana. 
Dett,  for  money  paid  by  tne  plaintiff  for  the  use 
of  the  defendant.    The  defendant  paid  12^.  into 
oomt. 

At  the  trial,  before   Parke,   B.   at   the  Essex 
rtiwiinn.    it  appeaved  tiiat   the  plaintiff  sought  to 
reeover  the  money  paid  by  him  for  the  fonenl  of  the 
defendant's  wife;  that  the  defendant  and  his  wife 
had  lived  separate  by  consent  for  many  years  before 
her  death ;  that  she  bad  a  separate  estate  vested  in 
tniateea  for  her  benefit ;  uid  diat  the  plaintiff  was 
acquainted  and  distantly  oonnacted  by  marriage  with 
the  defendant's  wife.    The  wife,  dnring  the  separa- 
tion, lived  principally  in  Essex,  but,  in  January  1850, 
had  removed  to  Camberwell,  where  she  died.  During 
her  Ufetims  she  had  expressed  a  wish  to  be  bmied 
fai  Bsaez.    After  her  death  a  Ur.  Gale,  her  solicitor, 
wrote  to  the  plaintiff  and  informed  him  of  i^  vriiere- 
upon  the  plaintiff  came  to  London  and  employed  an 
imdertaker  to  provide  a  coffin  and  take  the  body  to 
the  Baatem  Counties  Railway  station,  from  whuiee 
it  was  emweyed  to  the  plaee  yibatt  the  dofcasod  had 
ezpiMeed  her  desire  to  be  boned,  and  interred.  The 
dareadant  resided  at  the  time  of  Ms  wife's  death  in 
Vortgflc ;  and  as  the  plaintiff  was  not  aware  of  his 
aUreH,  the  defendant   was  not  informed  of  the 
faienl  antil  it  had  taken  place.    When  the  plaintiff 
■whed  to  the  defendant  for  paymsnt  of  the  expenses, 
the  defendant  agreed  to  pay  those  incurred  in  Lon- 
don, Imt  objected  to  pay  tme  further  expense  of  in- 
terring tiie  body  in  I&sex.    Tetdict  for  the  plaintiff 
for  127.  I2a. 

M.  Chambere  moved  for  a  new  trial  on  the  ground 
of  miadireetion.  The  plaintiff  might  have  communi- 
cated with  the  defenduit  through  the  medium  of  the 
vif^s  trustees,  and  he  was  boand  to  do  so  before 
incurring  the  expenses.  The  atmost  that  the  de- 
fendant was  bound  to  provide  was  a  decent  funeral, 
and  the  payment  into  Court  was  sufficient  for  that 
perpase.    "The  extra  chargas  oonseqoait  upon  eon- 

rig  the  body  into  Essex  are  not  properly  charge- 
opon  the  defendant.  The  judge  told  the  jury 
that  me  burial  in  Essex  was  suitable  and  proper, 
eonsidning  the  atuation  of  the  parties  and  the  wife's 
wishes.  If  that  direction  is  correct,  the  defendant 
daas  not  object  to  the  efasrgas.  lie  present  case 
difcn  from  Jenkint  v.  Tueher,  1  H.  Bla.  90,  as 
^<n  the  huiiisad  vrent  abroad  leaving  his  wife 
behind  him  with  ttte  usual  authority  to  contract  ne- 
•sssaiy  expenses,  and  she  died  dnnng  his  absence; 
BOa  then  was  a  sepsnation  by  aoaaant,  with  a  sapa 
sttsastatoof  tfaewife. 

JxEvis,  C.  J. — I  am  of  opinion  tint  (here  shonld 
Be  no  role  in  this  case.  It  is  admitted  that  if  there 
**  alagsl  liability  on  the  defendant,  no  question 
■■Mss  as  to  the  amonnt  for  which  he  is  liable.  We 
aiaaet  discassing,  therefore,  whether  the  defiendant 
>■  aiiisfar  mose  than  the  mere  decent  fuaeral  of 
his  wife.  If  ao,  the  simple  question  is  whether  a 
°°*OBid  is  liable  fbr  the  decent  ftineral  of  his  wife, 
^oe  can  be  BO  qaestion  that  if  an  undertaker  had 
^frptarily  boned  a  deceased  penon,  Ait  person's 
■■■^n'  with  assets  is  primarily  liable  to  the 
^™friaker  fur  die  expenses  withont  any  specific 
*°obBet,  sad  that  the  undertaker  may  recover  them 
asm  him.  How  is  that  obligadon  founded  ?  Be- 
nmt  thaia  is  a  doty  imposed  on  the  executor,  hav- 
~V '2'^'''  aommon  deeenn  aad  the  public  health, 
^yensiB  the  last  offioss  (or  the  deeeased.  For 
"■■■am  reason  that  the  law  cssts  this  doty  upon 
^"[•'J'ur,  I  think,  the  same  duty  is  imposed  a|»n 
^"■fiSBd  of  a  dseaaeed  wife  to  pay  the  expenses 
wiierfansssl  wUhsal any  sasriflc  contract  with  the 
^S??**"  psevides  it.  If,  then,  sn  nndeitaker  is 
?|~*~»  to  reeerer  sosh  swsenses.  I  can  see  no  dif- 
"'*■>'■  between  the  man  who  has  undertaken  this 


daty  on  behalf  of  the  husband  and  employed  an- 
other person  to  conduct  the  funeral  and  an  under- 
taker who  incurs  the  expenses  by  virtue  of  his  nwn 
original  employment,  because  the  undertaker  does 
not  do  all  the  duty  himself;  he  has  to  employ  dif- 
ferent men,  and  he  pays  one  for  doing  this  thing 
and  another  for  doing  that.  I  therefore  think,  on 
reason  supported  by  ^e  decision  of  Jenkius  v. 
Ticker,  that  a  rule  shonld  be  refiised. 

The  rest  of  the  Court  concurred,  and  adopted  the 
authority  of  Jenkin*  v.  Thicker,  although,  as  Cress- 
well,  J.  said,  there  are  one  or  two  observations  in 
that  case  that  might  be  objected  to. 

Rule  refuted. 

Busnreas  of  thb  week. 

TVcjuioy,  April  1 5. 

The  judges  who  mt  thii  t«im  are  Jerris,  O.J.  CresencU, 
Wmianu,  and  Talfonrd,  JJ. 

Tua  Warn  LovDOir  Eailwat  CoKrxirr  r.  Tke  Los- 
DOjr  AKB  NoBiH-WasTiax  RiitWAT  CoirPAirT,— B»'m, 
Serjt.  {Atpland  with  him)j  moved  for  a  rule  nUi  ivny  a 
writ  of  inquiry  should  not  issue  to  asseaa  the  damftfres  on 
the  6th  iMue  in  this  owe.  The  cause  was  tried  h'^Fore 
J«rTis,  O.J.  in  London,  Verdiot  for  the  plaintiff  o::  the 
6tb  iasne.  The  action  wu  brought  by  the  pUuhli  >  to 
recover  damsf^es  for  the  alleged  hrvach  of  a  coT(?nuat  in 
the  lease  of  the  West  London  line  to  the  London  and 
North- Western  Kne,  whereby  the  defendants  bound  them- 
selvea  **  efficiently  to  work  and  repair  the  railway  and  the 
works  thereby  demised,  and  to  indemnify  the  West  London 
Railway  ConuMDy  against  any  liability  for  want  of  the 
effioiant  workuigand  repairing  of  their  railway,  pur<unnt 
to  the  oovenant."  It  appeared  that  the  West  L<>n<l<)n 
Bailway  was  formed  for  conveying  passengers  and  u''  'ods 
from  Kensmgton  to  a  station  on  the  London  and  North- 
Western  Kne,  called  Harlston.«reen,  before  the  Oroat 
Weatem  Company  had  obtained  their  Act,  and  the  West 
London  Company  being  thereby  entitled  to  priority,  the 
Great  Western  (kHnpaoy  were  obliged  to  bind  thrm~t<lres 
to  wait  for  the  trains  of  the  West  London  Company,  ^vlicn 
required  to  do  so.  AAerwards  the  West  London  Compiiny 
demised  their  line,  with  all  their  right*  and  pririlegcs,  iu- 
elnding  the  right  to  stop  the  trains  of  the  Great  Western 
Conroa3iy,totne  London  and  North- Western  Company,  upon 
T«eerring  00,0002.  in  cash,  and  security  for  the  pajmont  of 
120,0002.  and  also  of  one-quarter  of  the  ^ross  receipts  f  (lie 
London  and  North- Weatem  Company,  m  respect  of  passen. 
gera,  gpoda,  and  other  things  oonveyed  by  the  former  rail- 
way. Theplai]itii&,  however,  complained  that  no  aoonor  wae 
thia  agreement  elTeoted  thaoi  the  defendants,  insteadof  effi- 
ciently working  the  West  London  line  pursuant  to  their 
BtreemsDt,  oaased  altogether  to  run  passenger  trains,  and 
uat  evan  with  respect  to  the  carriage  of  goods,  instt'ud  of 
stopping  and  depoaiting  the  goods  at  Harlston-green,  they 
took  them  ilrat  to  London,  and  then  sent  them  back  antl 
deporited  them  there  at  their  leisure.  The  jury,  under 
ilM  direction  of  the  Lord  Chief  Jnstica,  decided  at  tho  trial 
tfiat  tfaia  was  not  aa  efficient  working  of  the  line,  within 
the  terms  of  the  agreement,  anA  the  question  then  nrose 
what  amount  of  dunages  the  plaintiffi  were  entill<  i  to. 
It  was  thereiqjon  suggested  that  this  question  slion  i  be 
referred  to  some  indifferent  person,  but  as  the  ^  :u-tiea 
could  not  agree  on  the  terms  of  the  referenee,  the  present 
motion  became  neoesaary.  'Klien  the  lease  was  entered 
into  tha  West  London  Bailway  was  beini;  worked  at  consi- 
derable proBt.  Jaavia,  0.  J.— Then  it  is  a  very  remark- 
able thing  that  not  one  of  the  witnesses  called  had  ever 
travelledDy  the  railway.  It  is  true  that  upon  circuit  I 
accidentally  met  a  gentleman  who  had  done  so,  but  he  was 
the  only  paaaenger  I  erer  heard  of.  Bflti,  Barjt— Lot 
tiiat  be  as  it  might,  the  contract  waa  that  passenger  trains 
were  to  run  as  wall  as  goods  trains.  Otherwise,  what  was 
the  meaning  of  working  the  line  *'  in  connection  wilh  the 
London  and  North- Western  Railway,"  aa  apeeifled  in  the 
contract?  JiBvis,  CJ. — I  think  it  meana  that  there  was 
a  contract  for  a  lease  if  Parliament  woold  allow  it.  and 
than  that  the  terms  of  ^theoontraot  were  to  be  gathered 
from  the  laaae.  ByUt,  Scrjt.  —  I  ^prehend  the  true 
meaning  of  the  contract  la  not  that  the  railway  was 
to  be  worked  aa  a  aeparate  and  independent  railway,  but 
as  a  branch  of  the  London  and  North-Westem  Railway. 
Jaavis,  C.  J. — We  will  decide  upon  your  motion  when  wo 
have  heard  the  oroaa  motion  or  Sir  F.  Tliesiger.  Sir  F. 
Tketiftr,  on  bdaalf  of  the  dedsodanta,  then  moved  for  a 
role  ttwi  for  a  new  trial,  on  the  ground  that  the  jury  had 
been  misdirected  aa  to  the  proper  meaning  of  the  term 
"efficiently"  in  the  contract  for  working  the  plaintifis' 
line  of  railway.  He  contended  that  the  West  London 
Bailway  Oesnpany,  being  at  the  tame  of  the^leaae  in  a  state 
of  hopeleas  insolTcucy,  aa  appeared  by  their  own  re]K>rts, 
their  giosa  reoeipta  baring  never  exceeded  H.  per  week, 
the  proper  ooastmction  or  the  covenant  waa,  that  the  line 
was  to  be  worked  in  such  a  manner  as  would  make  the 
beat  return  to  the  proprietors ;  and  this  being  so,  that  the 
defondauts,  bv  eeaaing  to  run  paaaenger  traiaa,  and  by 
carrying  goods  only,  had  well  performed  their  coviMnnt. 
JaaviB,  C.J. — The  Court  grants  a  rule  for  a  new  trial  on  the 
ground  of  misdirection ;  Mao  arole  for  a  writ  of  inquiry  on 
brother  Byles'a  moUon.  SuU  am  ta  Ao^Jt  ca-^fn. 

JtMO.  V.  Thb  Saaaiff  or  Glucoboav. — Se  8i]Ci<so  n  and 
Divra.— dkoiMeU,  Serjt.  moved  (or  a  rule  eallingcn  simp- 
Bon  to  abew  oauae  why  a  writ  of  attachment  should  not  be 
set  aside  on  the  ground  that  before  the  writ  isaved  l>oth 
the  debt  and  the  eosts  were  paid.  On  thaSOth  of  Novem- 
ber a  writ  otjt.fa.  indorsed  for  39i.  debt,  with  an  average 
snm  for  costa,  waa  issued  to  the  sherilT.  On  tfa£  0th  of 
l>ecember  an  order  was  made  by  Haule,  J.  for  the  return 
of  the  writ,  whidi  order  would  expire  in  eight  days,  that 
is  to  a^,  on  the  17Ut  of  that  moDtli.  The  retom,  hm  ''ver. 
it  ia  amnitted,  was  not  made  in  time.  The  nnder^lieriff' 
IMsid  the  amonnt  to  one  OhariesThomaa  Jones,  the  plain  tiff's 
attorney,  and  took  a  receipt  for  it ;  and  he  heard  no  more 
of  the  matter  tin  the  3rd  of  February,  when  the  writ  of 
attachment  iastted.  Jaavis,  C.J. — There  aeema  to  have 
been  in  tfaia  case  no  witflildefiudt;  the  aheifir  therefore  is 
•ntitlad  to  hara  Us  nds  on  payment  of  ooat*. 

SmU  ni*i. 

Mt  t—Tomili»toti  aakad  laave  to  set  down  a  spe- 

elal  oaae  to-Banow.    It  was  aaoeaaaiy  to  mention  it  to- 
day. Ltaveyranled, 


Wednegdn^,  April  16. 
PXEAVAOHA      p.     ThB    TjOWDOW     AWD     NoKTH-WesTERST 

Railway  Coscpamt. — Tried  in  Loudon  before  Jervis,  C.J. 
Verdict  forthe  plaintiff,  damagcst«n  guineas.  The  action 
was  brought  to  recover  the  value  of  certain  coral  beada 
sent  to  Liverpool  by  the  defendants'  railway.  The  point  in 
the  ease  narrowed  itself  to  this,  whether  the  plaintiff's 
witness,  who  waa  called  to  prove  the  quantity  of  beads 
sent,  W.1S  mistaken  ns  to  the  exact  quantity,  or  whether 
the  box  eontainind  the  beitds  had  been  broken  open  and 
some  of  the  heads  abstracted  during  its  tranait.  Wit- 
nesses were  called  for  the  defendants,  and  the  summing  up 
of  the  learned  judge  was  favourable,  rather  than  otherwise, 
to  the  defendants.  Humfrey  now  moved  for  a  new  trial  on 
the  (fround  of  the  verdict  being  apainst  the  weight  of  the 
evidence,  and  urged  that  as  the  object  was  to  vindicate  tho 
character  of  the  servants  of  the  company,  the  role  that  a 
new  trial  as  against  evidence  would  not  oe  granted  where 
tho  verdict  is  for  less  then  201.  would  not  apply. 

Jt,i7e  refitted, 

Pkacock  r.  jEWKnT.  —  Kinglake,  Serjt.  (OomcA  with 
him),  moved  for  a  rule  rti^  to  set  aside  the  iudgmeut  and 
potiea,onihe  ground  of  irregularity.  At  >iai  Prius  the 
c.^use  and  all  matters  in  difference  were  referred,  a  verdict 
being  taken  by  consent  for  600i.  debt,  damages  Is.  After- 
wards, by  a  judge's  order,  the  reference  was  limited  to  all 
matters  in  difference  in  the  cause,  and  an  award  was  made 
on  the  14th  of  February.  The  plaintiff  signed  judgment 
on  the  11th  of  March.  By  the  award  the  arbitrator  found 
that  tho  defendant  was  indebted  to  tho  plaintiff  in 
38;.  123.  9<i.  and  tho  plaintiff  then  drew  up  the  potlea  "  as 
to  the  first  issue  that  the  defendant  was  indebted  to  the 
plaintiff  in  SHI.  12s.  9d."  &c.  and  "  they  assess  tho  damages 
of  the  plaintiff  at  Is."  It  waa  urged  that  the  plaintiff  had 
signed  judgment  too  soon.  (Jonesv.Iveg,  20-L.  J.  69,  C.P^ 
and  that  the  poatea  was  not  in  conformity  with  the  award, 
as  the  arbitrator  did  not  specify  any  issue  upon  which  he 
swarded  tho  38?.  12s.  9d.  or  find  Is.  damages. 

Eule  nm  upon  the  Jirat  point;  rule  refuted  on  the 
tecond. 

S1LVKE1.0CK  V.  iBwnr. — Tried  in  London  before  Jervis, 
C.J.  Verdiot  for  tho  defendant.  The  question  was,  whe- 
ther tho  defendant,  bv  holding  himself  out  as  a  partner, 
had  induced  the  plaintinto  give  credit.  It  appeared  that  the 
plaintiff  and  two  others  were  partners  in  the  Literary 
Oa^ette,  and  that,  in  November,  1847,  between  the  20th 
and  27th,  the  plaintiff's  cashier  called  upon  the  defendant 
for  payment  of  the  account  for  printing  due  in  the  August 

fireceoing,  when  the  defendant  told  him  that  he  waa  no 
onger  connected  with  the  partnership.  The  deed  of 
dissolution  was  dated  December  1,  18-17,  and  waa  to 
operate  from  the  23rd  day  of  November  then  last.  The 
claim  in  the  action  waa  for  work  done  subsequently  to  thia 
period.  Siflct,  Serjt.  moved  for  a  new  trial,  on  tho  ground 
of  misdirection,  contending  that  there  was  no  notice  of  the 
dissolution.  SuU  refiutd. 

Pbkw  v.  Squibb. — Preniiee  moved  for  a  rule  niti  to  set 
aside  the  judgment  so  far  as  related  to  the  costs.  Dt' 
murrer  to  a  declaration  in  covenant,  and  judgment  for  the 
plaintiff.  On  the  execution  of  the  writ  of  inquiry,  the  jury 
gave  a  farthiufif  damages.  The  plaintiff  had  taxed  his  costa, 
and  signed  judgment  for  them.  13  &  14  Vict.  c.  61,  ss.  11, 
12,  13.  BiUt  nW. 

Bell  v.  Domiwie. — ^Tried  at  the  Surrey  Assizes  before 
Lord  Campbeh,  C.J.  Verdict  for  the  plamtiff.  BramveU 
moved  for  a  new  trial,  on  the  ground  of  misdirection. 

Conttilt  the  judge, 

Mabsu  c.  JoirES.— C%(2m««U,  Seijt.  moved  to  amend  a 
rule  of  Court  herein.  But*  refuted. 

White  c.  Gardbx  and  Axothbb. — Tried  in  London, 
before  Jervis,  C.  J.  and  a  verdict  for  the  plaintiff.  Trover 
for  iron.  It  appeared  that  the  iron  was  obtained  from  the 
defendants  by  one  Parker  under  pretence  of  a  contract  of 
purchase,  and  the  jury  foimd  that  he  obtained  it  by 
fraud  and  misrepresentation,  never  intending  to  pay  for 
it,  and  that  it  had  been  in  fact  dehvered  to  him.  Parker 
sold  it  to  tho  plaintiff,  who  purchased  it  of  him  liond  jide, 
and  received  possession  of  it.  The  defendants  discovering 
the  fraud  sent  and  took  it  away  from  tho  plaintiff  against 
his  will,  whereupon  he  brought  this  action.  The  question 
waa  whether  any  propertv  passed  to  tho  plaintiff.  Cases 
cited.  Earl  i/f  Britloly.  WUtmore,  1  B.  4  C.  614  ;  Shtppari 
V.  Skootlred,  Car.  and  Mar.  61 ;  Load  v.  Oreen,  15  M.4  W. 
219.  HmU  niti. 

EosETTO  r.  OuBTTET. — Tried  at  Liverpool,  before  Piatt, 
B.  Verdiot  for  the  plaintiff.  Action  on  a  poUoy  of  Insu- 
rance for  4,9001.  insured  on  3,700  qra.  of  com  valued  at 
6,*)0/.  The  defendant  paid  3,600i.  into  Court,  and  tho 
question  was  whether  there  was  a  total  or  partial  loss. 
(Thomelet/  v.  Mebton,  2  B.  &  Aid.  613.)  BuU  nisi. 

PEREMPTORY  PAPER. 

Se  Vouise,  gent.  &o.  Struck  aii. 

NEW  TRIAL. 

SouTHALL  c.  'RtaQ.—Bj/tet,  Sergeant,  and  J.  Bnmn 
shewed  cause.  Part  keMf4» 


COURT    OF  BXCHBQVBK. 

Reported  by  Fhbdebicit  Bailet  and  C.  J.  B.  HBBmar, 
Esqrs.  Barristers-at-Law. 

Wednesday,  April  16. 
Jones  v,  Harbison. 

County  Court— %V/ien  concurrent  Jurisdiction  i* 
given  to  Superior  Court — Court  or  a  judge's  dit- 
cretion  to  be  exercised  as  to  costs — The  word 
may  in  13  S(  14  Vict.  c.  61,  s.  13,  permissive  on(y, 
not  imperative. 

By  the  13  Sc  U  Vict,  c,  61,  s.  13  (County  Courts 
Extension  Act),  it  is  provided  that  if  the  plaintiff 
shall  make  it  appear  to  the  satisfaction  qf  the 
Court  in  which  such  action  was  brought,  or  to 
a  judge  at  chambers  upon  summons,  that  the 
action  was  brought  for  a  cause  in  which  concur- 
rent jurisdiction  is  given  to  the  Superior  Court* 
by  the  128/A  section  of  the  previous  County  Cowrt* 
Act  (8^9  Vict,  c,  95),  or  for  which  no  plaint 
could  have  been  entered  in  any  such  Cfounty 
Court,  or  that  the  said  eaute  was  removed frwn 
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m  Cntntjf  Oturt  iy  oertionii,  thenaud im mtj/  of 
tneh  ean$  Ike  Cmirt  U  wkkh  the  told  action  a 
brought,  or  the  taid  judge  at  ehambere,  may 
thereupon,  ip  rule  or  order  Xreet  that  the  plain- 
tiff thai!  receive  hie  eotti,  and  thereupon  tht 
plaintiff  thall  ^ov*  the  tame  judgment  to  recover 
kit  eoib  that  he  leould  kme  had  if  that  Act  had 
not  been  paieed: 
ffeld,  Ikat  Ike  word  nut;  in  that  lection  viae  per. 
miuiee  only,  and  not  imperative,  and  that  (burl 
or  Judge  could  exeraee  a  diicretion  igton  the 
eate  under  Ike  eireumttaneet  at  brought  befbre 
them. 

This  irat  an  action  broocht  in  the  Cosntr  Cotnt 
npon  a  bill  of  exdiaoge  for  a  sum  nnaer  20/. 
(IW.  178.)  121.  lis.  had  hien  prerionsly  -paid,  and 
OS.  were  snbse^nenily  paid  into  court.  The  pldntiff 
Hved  and  canned  on  bnsiness  in  London,  and  the 
defendant  lited  at  Doncaster,— more,  therefore,  &an 
twenjf  milea  apart  from  each  other.  An  appHcadon 
had  been  made  to  Martin,  fi.  at  chambers  for  the 
costs  of  the  action,  pnrsoanito  the  13th  section  of  (be 
13  &  14  Vict,  c  01,  wbereopon  he  made  the  foUow- 
tajj  order:— "That  the  Master  tax  the  pWnti«r« 
bin  of  costs  in  this  canse,  and  also  the  costs  of  and 
occasioned  by  tliis  appSeation,  but  tliat  execution 
herein  shall  be  stayed  until  Monday,  the  lltji 
January,  1851."  This  was  for  the  purpose  of  taking 
the  opinion  of  tiie  Ponrt  npon  the  construction  oi 
the  above  section,  and  a  rule  niri  having  been  ob- 
tained (reported  antij  16  Law  T.  369)  to  rescind 
that  order,  and  also  a  stay  of  proceedings  until  the 
role  be  disposed  Of. 

Am/// shewed  cause.— The  question   is,  whether 
wader  the  Cotmty  Court*  Extension  Act,  13  &  14 
Vict  c.  81,  s.  13,  a  discretion  is  given  to  the  judges, 
and  to  be  exercised  by  theni,  to  allow  costs  on  sums 
recovered  under  20f.  where  the  Snpedor  Courts  have 
concurrent  jurisdiction.    By  section  11  of  that  Act  it 
is  provided,  that  plaintifis  recovering  in  the  Superior 
Courts  sums  not  exceeding  20f.  in  actions  of  con- 
tract, or  5/.  in  actions  of  tort,  over  which  the  County 
Court  has  jurisdiction,  are  to  have  no  costs.    Sec.  12, 
which  does  not  bear  upon  it,  says  that  the  judge  at 
the  trial  may  certify  to  entitle  the  plaintiffto  coats. 
Tb«i  comes  section  13,  which  enacts,  that  if  in  any 
•tuA  action,  whether  thevc  be  a  verdict  in  such 
action  or  not,  the  plaintifT  shall  make  it  appear  to 
the  satisfiiction  of  me  Court  in  which  such  action 
was  brought,  or  to  the  satisfaction  of  a  judge  at 
chambers,  npon  summons,  that  the  said  action  was 
brought  for  a  canse  in  which  ooncorrent  jorisdiction 
i*  given  to  the  Superior  Courts  by  the  128th  section 
of  the  said  recited  Act  of  the  tenth  year  of  her 
Majesty,  or  for  whirh  no  plaint  could  have  been 
entered  in  any  such  County  Court,  or  that  the  said 
canse   was   removed   from    «    County    Court   by 
certiorari,-  then,  and  in  any  of  such  cases,  the  court 
in  which  the  said  action  is  brought,  or  the  said  judge 
•t  ciiambersj  may,  thereupon.  Ire  rule  or  order,  direct 
that  the  plamtiif  shall  recover  his  costs  ;  and  there- 
upon the  plaintiflT  shall  have  the  same  judgment  to 
recover  his  costs  that  he  would  have  had  if  this  Act 
had  not  been  passed.    The  128th  aection  of  the 
9  &  10  Vict.  c.  95,  enacts,  that  all  actions  and  pro- 
ceedings which  belbre  the  passing  of  this  .\ct  might 
have  been  brought  in  any  of  her  Majesty's  Superior 
Courts  of  record,  where  the  plaintiff  dwells  more 
than  twentjr  miles  from  the  defendant,  or  where  the 
wose  of  action  did'  not  arise  vrhoUy  or  in  some  mate- 
Tlnl  point  within  the  iurisdietion  of  the  court  within 
which  the  defendant  dwella  or  carries  on  his  business 
'«t  flie  time  of  the  action  brought,  or  whore  any 
officer  of  the  County  Court  shalfbe  a  party,  except, 
to  respect  of  any  claim  to  any  goods  and  chattels 
taken  m  execution  of  the  procen  of  the  court,  or  the 
•proceeds  or  value  thereof,  may  be  brought  and  de- 
termined ra  anj  such  Superior  Court  at  the  election 
«f  the  party  smng,  or  proceeding  as  if  this  Act  had 
not  been  passed.    AdoubtissaidtoedstinMr.  Jus- 
Jtce  WiUiams's  mmd  on  the  point  whether  the  word 
may     is  not  to  be  read  "must,"  and  is  com- 
polsory,  and  that  a  judge's  discretion  fa  given  only 
by  espfeee  enactment,  and  «iere  only  is  he  to  be 
aawfied,  and  to  exercise  a  discretion.    By  sec.  11 
there  appears  a  prahibition  clearly  expressed  against 
cmU  ;  then  if  you  satisfy  a  judge  in  the  terms  of  the 
I3th  section,  he  mat  direct  that  the  plaintiff  shall 
receive  ha  costs ;  bat  that  ii  imperative,  and  costs 
?^i    .f"1^-  J^  '™"'»  "'""U  »»«>  power," 
rrU"?'i?  *L9^;.2'  =•  12.  »•  18,  we're  held 
to   be   obligatory    (iJ.  v  Barlow,   2    Salk.  609)  ; 
i?  *S'?  "'*''  ^"  stronger  than  the  present  to 
toiport  «seretiott,  and  yet  they  were  held  to  be  obU- 
ptory.  AgMn,  npon  the  stat.  as  to  the  suggestion  of 
breaches.    [Parkb  B.— That  has  nothing  to  do 
with  this  case.— it  is  a  fallacy  in  arguing  upon  that] 
.^  Solet  v.XoieweU,  5  T.  R.  538,  the  stat.  8  &  5 
Wm,  3,  c.  11,  s.  8,  which  enacts,  "that  in  actions 
2*  "^1 1*™  ■o™  fof  non-performancB  of  covenants, 
*^'.??  PlMnUff  "My  asaifn  as  many  breaches,  Ac, 
«nd  If  judgment  shall  he  given  for  tbepUintiffon 
tumi  ibett,  a>e  plaintUr  may  suggest  on  the  roll  as 
in«nTbreacbee.4c.,  aaheihaU  fl3nk  fit,  npon  which 
•hallumM  •  writ  to  the  (hariff  to  tnmmon  ajorr  be- 


lbre the  Justice  of  assise,  &c.,  to  inqnire,  &&,  and 
to  aatess  the  itmafet,"  &&,  it  was  held  to  be  oom> 
pnlsory  on  the  plaintiff  i  and  he  conld  not  enter  np 
Judgment  for  the  whole  penalty  on  a  judgment  by 
default,  as  be  mi|hthave  done  at  common  Uw ;  see 
also  page  636,  ibid.,  Hardu  v.  Bern,  where  reasons 
are  given  for  ttie  judgment  come  to.  ( Criip  v.  Bun- 
bury,  8  Bing.,  399,  was  dted.)  [Pabke,  B..  aH  tbe 
cases  are  couectsd  npon  that  point  in  the  19  Law 
Journal,  181,  Q.B.] 

Walton,  Q.C.^contri,  In  support  of  the  case.  The 
13th  section  of  this  Actof  Parliament  is  to  beeonstmed 
according  to  the  ordinary  meaning  of  the  words  ex 
pressed  in  it,  and  unless  the  COnrt  distinctly  see  that 
the  word  may  is  to  be  read  as  mutt,  and  is  so  in- 
tended clearly  by  the  Act,  they  will  not  tiras  deters 
mine.    (He  was  then  stopped.) 

Pollock,  C.B. — I  am  of  opnion  that  this  mle 
must  be  made  absolute,  the  rule  to  which  the  Court 
has  been  referred  as  to  the  construction  of  statatee 
must  be  here  acted  upon.  In  this  case,  by  the  13th 
section,  it  is  provided  (the  learned  Judge  read  the 
section).  VThat  then  is  the  meaning  of  the  word 
"  may  ?"  Is  the  judge  to  abstain  from  exerciaing 
any  discretion  in  the  matter  as  to  giving  costs  in  tiie 
cases  within  that  section  ?  or,  is  he  obliged,  is  it 
compulsory  upon  him  to  direct  the  costs  without 
exercising  any  discretion  or  judgment  in  Uie  matter? 
I  cannot  say  there  is  no  force  whatever  in  Mr. 
Bovill's  argument,  that  the  word  "  may"  should  re- 
ceive equal  force  throughout,  but  I  should  certainty 
say  the  word  "  may  "  must  here  be  intended  to  give 
a  discretion  to  tlic  judge,  so  that  his  judgment  might 
be  exorcised  upon  it  as  to  whether  the  party  should 
recover  costs  or  not  according  to  the  oreumstanoes 
of  the  Case  as  he  thinks  ris;1it. 

Paure,  B. — I  nm  of  the  same  opinion  as  the  Lord 
Chief  Baron.  Of  late  years,  the  Court  acts  accord- 
ing to  the  rule  generally  adnpted,  and  in  the  con- 
struction of  a  statute,  to  adhere  to  the  usual  and 
Ordinary  meaning  of  the  words  nsed,  unless  that  b 
at  variance  with  the  intention  of  the  Legislature  to 
be  collected  from  the  statute  itself.  The  word 
"may,"  as  used  in  the  13th  section  of  the  Act  which 
has  been  referred  to,  is  clearly  permissive.  It  is  to 
be  read  in  its  ordinary  sense ;  and  that  being  so,  ft 
gives  a  discretion  to  the  jadge,  in  my  npfnion,  to  be 
exercised  by  him  as  he  thinks  right.  The  ingenious 
argument  of  Mr.  Bovill  only  caused  me  to  doubt; 
but  I  am  satisfieil  it  was  not  well  founded. 

Martin,  B.— I  nm  of  opinion,  aliio,  this  mle 
should  be  made  absolute,  'The  order  was  made  for 
the  purpose  of  taking  the  opinion  of  the  Court  npon 
it,  the  question  being  an  important  one.  The  mle 
as  to  tfie  coustniction  of  a  statute,  as  laid  down  by 
my  brother  Parke  in  2  M.  &  W.  193,  \i  a  very  useful 
one,  and  in  which  I  entirely  concur.  It  is,  to  adhere 
to  the  ordinary  meaning  of  the  words  used,  and  to 
the  grammntiral  constructfon,  unless  that  is  at 
variance  with  the  intention  of  Legislature  to  be  col. 
lected  from  the  statute  itself,  or  leads  to  any  manif^ 
absurdity  or  repognanrc,  in  which  case  the  language 
may  be  varied  or  modified,sic>  astoavoid  such  incon- 
venience; butnofurthrr.  WhatMr.Watson  has  said 
as  to  the  meaniig  of  the  Vrord  "  may  "  here  is  cor- 
rect. It  is,  in  my  opinion,  clearly  permissive.  It 
Was  the  object  of  the  \et  to  di9couni;re  actions  in 
the  Superior  Courts  for  araonnta  under  20/. ;  and  tho 
13th  section  gives  a  discretion  to  the  jndi;*  at  cham- 
bers, to  be  exercised  by  him  in  reference  to  the  costs 
of  cases  within  that  section.  A  ca«<»  most  be  made 
out  to  satisfy  the  jad;;e  upon  it.  There  may  be  a 
vast  variety  of  cases  in  wiiich  such  actions  may  be 
brought ;  and  in  deference  to  the  opinion  of  my 
brother  Williams,  I  made  this  order,  that  the  judg- 
ment of  the  Court  may  be  taken  upon  it.  I  am 
satisfied,  however,  that  the  order  is  wrong,  and  the 
rule  must  be  absolute  to  rescind  it. 

Ruleabtolute. 


TvA.  e.  73.  t-ST;  IMmmy.WrttU,  19LJ.;ft 
JXH^U,Jar.UO.C^ 

Bait  nU  temfcee  tie  verXd. 


BITBIirSBa  OV  THB  ' 

x&ansTKSif,  iBfu   - 

Tttatdof,  April  UK. 

Blaib  d.  Jon».—Cnmft<m  had  obtained  a  nh  ^'fc 
judgment  mmefntux  herein,  it  waa  agreed  MataitnM 
eoma  on  for  argnoMnt  at  the  sama  time  as  ■■ntfcm  iik 
for sMfairatidatka amid  oUiiiMd  by  IFMoaaEto 
Term  last. 

;iMOCS  «.  WooB,— JCbaaafayiMvaa  iaanMloriidt 
ment  Jbfciw 

Siirrxa  «.  Tn  Gtau  Vft/nttat  San-wir  OsBixi^ 
Jiam  moved  fbr  a  naw  Wal  haeiBOB  tkacnattf  ifc 
AneUoa.  It  waa  an  acMonia  siiiiai«ii"»»r*a»aiw«<i 
sdabtatsd  stsn|>ii  limt  Han.  whi^  waa  tibd  oa  lb 
railroad  by  a  Mrt-bona  gattng  oat  of  an  i^m^  laift 
tion  is  th«  borse-boz,  knocking  bar  down,  aod  Mi^iii 
hertodaaSi.  Hie  defcadanta,  itsppeazed,  iifliil  ti 
tba  groom,  on  the  ddSrcTT  of  tta  nar*.  vtt  Mn^ 
aotioe  ^— ■•  Tb*  dinetocawm  not  b*  aiianaHifci  Jmmi 
doBB  to  any  bonaa  soBmysd  iTtlias  r^lwar^  ■dtia 
noon  was  mwindtoslcn,  and  had  awi^  tWonsr 
tberaondfr-wnttea  memorandiaa ;— "  I  agrae  to  It  boaaS 
by  tbs  above  noUoe."  The  qaeition  waa,  wbethcrtMs 
restricted  &a  reiponaflbflSty  ctf  the  rafiway  eeanay  m  to 
entitle  them  to  a  vevdtatP  iiwaa  iwiiifaiiihiriMl  It^r 
wen  boaad  «a  pnvida  pnper  and  sniBdaat  kesie  fatti 
eaaveyanoa  of  hsNts,  wUeb  tber  bad  ae^eetei  te  1^ 
andtha^tbarefon,  tbey  were  lialua :  a  varaiBt  Wlw 
retnrned  for  the  defendanti,  under  the  diKHlioarftki 
lord  Chief  Baroa,  that  tbet«  was  no  eiMeace,  Sa>  '. 
Tkt  To*  JtUtamI  Jtolfcuy  Oimmij,  IS  Ik  J.  m,  O.K.! 
Xfonr.  Um,,  SBut,«l;  ITiU  v.  n«t/brrf,  ««.lw. 
Ml)  jndtpneol  of  Pute,  B.  ia  that  caaai  8t«ray«M. 
aunts,  SH;  Tba  Canaan'  Avt,  11  Geo.  4:  ud>  Wm.  i, 
c. 48,  were  cited.  '    CW-.ait.alf. 

Bows  V.  CABmTBa.—lVap<>i*  tried  at  BeraAelbrita 
Pattesan,  3.—&rtme$  movad  (br  a  rule  to-ibaasst^ 
a  new  trial  eboald  not  be  bad,  or  jadgmititalasdai 
aMentf  imitfifc'ftfa.  Maiitm. 

Doa  iem.  Ovm  v.  Bnxan.— JZaiiAvjr  mini,  fU- 
aaaot  to  leave  reaened.  <br  a  rola  to  jbew  cum  whrOt 
verdict  for  the  plaintifTaereln  uionld  not  tw  taUna  te 
the  defendant.    ItwaeaqtteeBonof  owuttaelleBofnil 


Buis  a,  Torr.— To  be  reportadl 

MfmeniM  at  drfinial. 

WiLLUif  B  e.  Paica.— Tried  hdbre  ](ule,  J.  at  the  bil 
Flintabire  awiea,  and  a  rerdiet  retniaed  tar  tbe  JdM- 
ant. — WeUbf  mOred  for  a  mle  aMmr  •  nf  trial ;  it  n> 


an  action  for  (be  price  Of  ttaadiacj 
market-pUe*.    (Ac  ttefi  vf  Wt 


Wednetday,  April  IG, 

Dpncalf  r.  BtDDLB.  _ 

Atlomey'i  hUl—Cmutmclion  of  61(1  Vict.  e.  73. 1    8iocxto»  ann  lUaiJsoToir  Bi 
».  Z7-Belivery  of  a  proper  bill.  T°\-^.  -^yy*^'??^  "TIJI 

Wheatlty.  Q.C.  movid  in  this  case,  tried  at  Sfaf-    *"''""  '  ""^'^  ""  *•"*»•»*  "** 
ford  before  Pntteson,  3 


to  set  aside  the  plaintiff'a 
verdict,  and  to  enter  a  nonsuit,  pursuant  to  leave, 
or  to  enter  a  verdict  for  the  defendant  on  the  third 
plea,  or  to  reduce  the  damages.  Tho  action  was 
upon  an  attorney's  bill :  money  lent,  money  paid, 
and  upon  an  account  stated.  Plea*. — A'uninuin 
indebilatui,  payment,  and  that  no  signed  bill  had 
been  delivered.  The  question  is,  whether  a  proper 
and  good  bill  has  been  delivered.  The  courts  in 
which  the  proceedings  took  place  are  not  properly 
described  fn  the  bill ;  no  sufficient  information  given 
of  the  business  done  to  enable  the  taxing  officer  to 
decide  upon  the  matter ;  several  things  lumped  to- 
gether, instead  of  being  separate  items,  and  no  rea- 
sonable dates  are  given.  He  cited  Mmey  v.  Mark; 
16  M.  &  W.  a»3;  Lewit  v.  Primrote,  6  Q.B.  265; 
Page  v.  WatHnt,  16  Law  T.  512.  [Parke,  B.— 
You  observe  that  there  is  no  one  item  here  of  busi- 
done  in  either  of  the  Superior  Courts.]    6  &  7 1 


ofeerttiatUBiiis 

,         ,  iiiMphiiT.awtot. 

3  B.  &  XdoL  4li.|l  '  A<>wi. 

ftiLuux  «.  Coaan.— £«mI  ntarcd  fa  ■  nl*  *».  •>>'■ 
caoie  why  the  evmaiiasioiu  inned  by  Tn^laian,  J.  m  tu 
canse  eboald  not  iieae  to  Gibraltar  and  SarbadMs,  <s  ex- 
amine ultueaaei  Hrd  wee,  inatsal  ef  aree  ial«ii<<ia*«n«i 
and  irity,  it  B*eaaaaiy,  the  oghr  <£  Wiftmn,  l.  itoM 
not  be  amended.  (U  Om.  3,  a.al.  *.4t;-l  VikV  «.■> 
aa.l.4>  **"^_ 

BDWAsna  «.  Thb  Cahxsos  C<ui  Cojpixr.-BtjO 
moved  fcr  a  rule  to  shew  canae  why  eiactoon  AooBlwt 
issue  agalnst'a  Shareholder  of  tUi  compaiy.    Adcai*. 
WtiMtiaj,  April  IB. 

Jrtrs- and  Oimias  e.  BittttaTO*  and  Orasaa— ''■"'"'i 
Q.C.  nmved  ia  tUieata,  tried  in  iMdoa,  keMe  <beM 
OUWrBams;  to  set  arid*  lite  pUeCTs  vecdiAaDita 
enter itfcr»«JefcBdea«»,jir.fai>nife;>.  °'.'°",»? 
trial,  on  the  ground  of  BUMUrectton.  ^e  refcRM  n 
Onritm  v.  JTinpfr,  7  V,  B,  »i  Awdlmt.  ttfty,  1  C.B. 

ilnBOTTT.Bxcoir.— ^ytra^Serjt  moted  »•  •^J"'?'*} 
defendant's  verdictron  the  ground  of  tiMtmom,'^ 


tat  a  new  trial,)*  tat  jadgaent  mm  **«»'«  •j-.u- 
The  action  waa  for  libd,  tried  at  yon**.  *•***!'• 
Chief  Joakice  of  the  Common  Pleaa,  the  defeadaat  »»« 
propriplbr  of  the  JTonric* Xercmry,  and  the  UxJ'f'J 
plained  of  was,  that  the  plauBiratcde  from  tba  Ana 
another  peraoa,  aeoaaa,  nakle%  >  Jiair  bniik,  vu  «*^ 
goods  1  that  on  Itl  Vme^BcovelMTtod  a proaBieMU 
not  «»Wp«*e  bite,  be  BikarwaiA  ^■orted  tbe-pkajto. 
Pint— Hot  goUrr,  and  jaatiaeation  generiiUy  to  tbeekdj; 
bat  it  omitted  tba  pi^lMi  and  tiMJaatifloatioa  «ia  o^ 
as  to  ope  bottle  of  capers,  one  pareel  Of  rotta^  *ee,  <** 
aegar,  oAe  botti*  of  Uaeasaar  oil,  one  ioatb ')»■,«• 
one  pot  of  eapers.  The  tary  foaad  he  elalii  «M>  eapM  "> 
■oOinirelaerthaiafentbe  nlaawaa.no*  en|irt»*r*« 
the  joiy  niadireotedi  bat  &d,  .thaflea  >•  •  W**** 
(2«alv.aV«!«»oo*lCMi.Blia.MS.>.  ,  ,  _     ,,. 

ea«oae»a*e*«*^ 
vearHot. 
verdict  waa  again 

<iMea<a  tarailMo,    The  aetioa  was  Kpoa 
2,60W.       '-*•■•--  -     • 


tbagtoond  ofWadirectiea ;  tk*^ 
the  evidence;  and  foriuilgwatJJ 


dted  Oofcier.  V.  XoaAw.  lOyiftrW 

Bud,  aa  to  the  sixth  plea,  CamOen  v.  ITarf,  II"' 
*.<JB.  ^  ..^ 

Ealt  wMJktra  «•  trial,  orfiirj»ifmtUI  M*  •'"■ 
fredido.  L^.JAi 

Hvaaoir  v.  Bouaxa,— J!.  Jmmm,  Q.C.  i«m»«*»'*TS 
tbaplaintUrsvardiot.and  to  enter  a  nqqaait, pmja<"»r 
leave.  The  action  waa  in  com,  for  kecpiiig  a  ""f'SrJJI 
bot  there  waa  no  evidence  eiTen  of  a  Kwafar,  JJJJ^i: 
tion  conld  not  be  mafattadied  witfaoot.  BW«'— '.,. 

Sum  ».  HAMm>I>^-^PanuU.  awnd  tte  altJj«2f^ 
the  cerUeniri  obtained  npon  an  order  <^  .'*VSLl^ 
and  fbr  a  praeedawb.    trattT  v.  Tk*  f-'-' 
Sailray  Cbn^aitg,  20  Ii  J.  Ex.  Jan.  1831 J 

pBiLLirs  e.  Ball.— BaeUr  moved  to  a«t  ■•"".^jEia* 
tlTa  verdict  for  IM.  iatbis  cmae,  tried anbela*wW» 
Asaiiea,  on  the  ground  that  it  bad  bean  eettled  t^KV 


trial,  aad  doa  Dotiea  tharsof  piviioasly  givsa. 


'M"^ 
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ADNHRALTV. 


AOMMALTY. 

F 


■Axs   oovmv. 

SeporUd  hf  T.  W.  Binrsns,  X^.  of  tha  Middk  Twapla 


SA8TEB  TEBX. 

TVuitrfajr,  ^prf{  IS. 

(Before  Mr.  Jnrtiee  Coleudok.) 

iZf  Tbb  Towk  Cottncil  or  SHErriELD. 

li         Jtmudpal  eorporttion—Emmtmt  tleclion  vf 

'        R.  lUa  nored  ftir  •  wiwi— i  for  tha  dactien 

of  nren  ddermen  for  the  boroagh  of  SheflMd.    It 

I      •pM««ddutoiitiM2MiofAnK<ut,181S,>eh*rter 

k     01  nompontion  wm  gruttad  to  the  borough  of  Shef- 

<  fieU,  and  it  WM  thereby  diiacted  thrt  there  should 

<  be-HmitMJU  «MeiiuaB,  eewn  of  whom  ehonld  go  out 
of  oOce  ererr  three  yean.  There  waa  alao  a  claaie 
direetiiig  that  the  elections  shooU  take  place  at  rodi 
tiinea  and  pUoea  as  is  provided  for  In  the  eaeei  of 
bara^hs  named  in  the  tchadale  of  the  5  &  6  Wm.  4. 
e.  76  (tha  Mimioi|Ml  Carporatioa  Aet).  and  by 
see.  SS  of  that  Act  prorision  is  made  for  the  electioa 
of  aldermen  on  the  9th  of  NoTember,  hi  the  year 
1835,  and  of  one  half  of  their  number  on  the  9ui  of 
Motenber,  in  every  tlurd  succeeding  year.  Under 
tUa  siisi  I  ■lint,  tha  last  alaetian  of  aldermen  in 
boroagha  named  in  the  sobedote  thereto  took  place 
on  Oe  9tfa  of  November,  I8S0.  The  town  eonneil 
of  Sheflldd,  however,  thinking  that  the  triennial 
eledkm  of  aldermen  should  be  computed  from  the 
fiiet  election  in  IM3,  elected  audi  aldermen  in  tha 
*«an  1846  and  1849,  no  election  having  taken  place 
in  the  year  18S0.  Sadi  timas  of  election  being 
deemed  erroneous,  and  the  caae  of  Iteg.  v.  T%e  7>nro 
CotMU  ^Bnt^ord,  16  Law  T.  372  ^an.  2S,  1851), 
Vaving  decided  that  the  elections  under  these  char* 
tsis  ahoald  be  holden  at  the  same  tinse'as  those 
under  tiie  5  &  6  Wm.  4,  c.  76,  the  present  applica- 
tion waa  deemed  advisable. 

Oeertnd,  on  th«  part  of  the  town  eonndl,  and 
■bo  on  that  of  the  seven  outgoing  aldermen  (eadi 
of  whom  had  renounced),  appeared  to  consent  to 
the  mumdamu*  issuing. 

Jtailr  ittolutt/or  m  mandamtit. 

Wediutiay,  April  16. 
(Before  Mr.  Justice  Colkriimjk.) 

Rbo.  v.  laAAca  and  OrsBiia. 
Habtai  eormu  ad  retpondeaAutt, 
A  motion  for  tha  Mow  writ  rkamlH  te  mad*  «•  a 
judat  at  eAamien,  OHd  not  to  the  Omrt. 
Mauom  moved  for  a  writ  of  hai*a$  corptu  ad 
tmfnindwm,to  be  dnvcted  totha  gaoler  of  Lewes, 
diieelii^  Urn  to  pradnee  the  body  of  one  John 
lsn«s  before  the  justices  of  Sussex,  at  Horsham  on 
Satoday  next,  on  the  charge  Of  bnrglary. 

CoLEMDox.  J. — This  has  always  hitherto  been  an 
appUeation  it  chambers,  and  I  do  not  think  I  ought 
to  dsoart  Aom  the  ordinary  rule,  paitienlarly  as  I 
than  oe  at  chambers  in  tlie  aAonoon,  when  the 
■ppHcation  ean  then  be  made,  and  no  time  will  be 
MM.  JifpiieatUm  to  he  mad»  at  ehoMttr: 

BUSmtSS  OF  THB  WJUK. 

Pnur  sad  Asonns  v.  fficaAsssoir  sad  Orans.— 
Wdtnt.  Q.C.  movsd  for  ami*  to  Ht  Mid*  a  pica  in  abate. 
IHBt  of  BODipiiidcr,  on  the  crooad  thstitwaa  not  dated 
enfiwdayofltsbehiirplemdM.  SabaM. 

ffTdtadaf,  April  M. 
Bimire  itm.  e.  KiLL.—Iar§laJf  mored  to  Mt  aside  the 
dadarstion  sod  all  snbseanent  prnwieiliim  herehi. 

XaUmld. 


Bspostsd  by  Dr.  WAaBnova,of  Doatort'  fomawns, 

Mmdau,  Sfareh  3. 
The  Catbabut A,  formerlv  the  Cboxdaxjb. 
Bottomum-bondr—Sai* 


ABriHAmaaal  iad  taitn up  momtp  on  iettomrp; 

tit*  pal  into  m/artipn  pott,  and  waa  thtra  told  iy 

4e  aatkurUy  qf  tM  maittr ;  tha  pttrekattr  had 

■0  Moiiet  of  tha  bond: 
Bald,  that  Ika  hond  attaehadlo  tha  ttaatl,  and har 

oaiu  May  tissi||Iei«ii4  to  matt  it,  a  aaia  waa  da- 

araatt* 

lUs  waa  •  (|nestion  whether  a  bottomry.bond 
attached  to  a  VMsel  which  had  been  purchased  at  a 
fanign  poi^  the  pnrcliaaer  not  being  aware'  of  the 
enatenae  of  each  bead.  Tha  facta  are  suiBaiently 
set  forth  in  the  jodnnent. 

fi'anN^f|^»n>«d,  in'opposifion  to  the  daim  of  the 
bondholdv.  He  dted  Jtoiu:  v.  Salvador,  3  Bing. 
N.(X  266,  as  shewing  that  the  doctrine  hdd  m 
Tkmpaun  V.  The  Xopal  Baehanga Aaanranet  Com. 
"  r>  1  M.  &  8.  31,  did  not  apply  to  a  foreign 


Bttgflird  and  IVtst,  for  the  bondholder,  dted 
Tktmpaun  v.  7%e  Rofal  Sxehanpe  Aanuranct  Com- 
Pgmii  Tha Draeo,  2  Sumner's  American  Bep.  157 ; 
ThaDaala,t Wm.  Bob. 427. 

JITDOMXHT. 

Dr.  LuaTOfOTOM.— Having  before  I  oaiM  into 
Coot  oareAdly  eonaidered  uw  facta  and  dream- 


stances  of  this  case,  I  see  no  reason  for  postponing 
my.  judgment.  The  question  arises  as  to  the  validi^ 
of^B  bond,  dated  "  Buenos  Avres,  16th  April,  1849,'' 
for  the  sum  of  31 5<.  10s.  wnich  includes  maritime 
interest,  payable  on  the  arrival  of  this  vessel  at  the 
port  of  London.  The  vessel  originally  belonged  to 
tha  port  of  Sunderland,  and  in  June  1848  sailed  for 
Buenos  Ayres,  but  put  into  Rio  for  supplies. 
There  Messrs.  'Whittle  and  Co.  advanced  on  bot- 
tomry 58.'i/.  168.  payable  on  her  arrival  at  Buenoa 
Ayres.  When  she  arrived  there,  however,  on  tha 
IOd>  of  January,  1849.  the  agent  for  the  owners  de- 
clined to  advance  the  money,  and  it  was  therefore 
competent  for  tlie  bondholder  to  have  then  proceeded 
against  the  vessel.  This,  however,  he  consented  to 
abstain  from  doing,  but  advanced  the  sum  neoes- 
sarv  to  enable  her  to  prosecute  her  voyage  home, 
and  taking  another  bond  to  cover  both  tue  sums 
advanced.  It  is  admitted  that  the  bond  is  valid; 
and  the  defence  is,  that  the  circuraatances  which 
liave  occurred  since  the  bond  was  given,  have  de- 
prived the  bondholder  of  his  rif[ht  to  proceed  against 
the  vessel  for  tho  purpose  of  enforcing  payment 
of  the  bond.  It  appears  that  the  vessel  put  into 
Bahia,  and  it  is  alleged,  on  the  one  hand, 
that  she  was  in  distress,  which  is  denied  on 
the  other.  The  Court  has  no  evidence  as  to 
bow  the  diittress  was  occasioned;  but  the  vessd 
was  sold  at  Bahia.  I  must  now  consider  the  ques- 
tions of  law  which  arise  out  of  these  facts.  Assuming 
that  there  lias  been  a  lonSfide  sale,  by  what  means, 
when  a  vessel  has  once  been  aflected  by  a  lien  on 
account  of  a  valid  bond,  can  she  be  released  there- 
from except  by  payment  ?  It  may  be,  that  if  a  vessel 
is  sold  by  the  decree  of  a  competent  Court,  the 
purchaser  takes  her  free  from  all  lien  whatsoever.  It 
must  be  presumed  that  the  Court  has  protected  him 
so  far  as  the  law  will  permit  against  all  claims  in  the 
nature  of  lien.  The  question  as  to  other  sales  may 
he  divided  under  two  heads — sales  from  necessity, 
and  sales  without  necessity.  In  the  latter  case, 
whenever  the  sale  takes  place,  the  purchaser  must 
take  CUM  onere,  otherwise  the  master  might  sell  the 
veasd  in  any  foreign  port,  and  thus  get  rid  of  the 
bond.  The  effect  of  a  sale  from  necessity  is  subject 
to  another  and  a  very  different  consideration.  Sup- 
pose a  master  had  no  credit  and  no  means  of  taking 
S>  money  on  bottomry,  it  may  be  questionable  whe- 
er  a  purchaser  would  be  justified  in  paying  the 
purchase-money  over  to  the  master  without  any 
regard  to  the  interest  of  a  bondholder,  supposing  he 
knew  that  there  was  one  in  existence.  The  miadiief 
wonld  he  great  if  a  ship  ooold  be  so  sold.  A  wide 
door  wonld  be  opened  to  firaud  which  scarcely  any 
cautioo  could  prevent;  and  it  would  he  exceedingly 

fnjadidal  to  the  mercantile  interests  of  the  country, 
should  greatly  doubt  whether,  under  such  circum- 
stances, a  vessel  could  be  sold  free  from  lien.  There 
was  another  question,  which  was  originally  raised  in 
this  case,  but  which  has  been  in  some  measure  with- 
drawn from  the  attention  of  the  Court,  becaosc  it  was 
not  earnestly  contended  that  the  Biazilian  law  was 
proved.  It  is  very  important,  however,  to  consider 
tlie  effect  to  be  attributrd  to  the  law  of  a  foreiicn 
country  where  a  sale  of  this  kind  takes  place.  We 
must  carefiilly  diatinguish  between  the  law  of  a 
foreign  country,  where  a  British  vessd  is  sold  to  a 
fordgner,  and  sales  made  by  one  shipowner  to  ano- 
ther where  the  muniripal  laws  of  England  must  be 
strictly  enforced  ;  but  we  must  also  take  care  not 
to  confiise  with  these,  sales  under  the  direc- 
tion of  a  competent  Court.  There  waa  a  period 
in  the  history  of  the  sale  of  British  ships  wlien  the 
law  applicable  thereto  was  heU  more  strictly  than  it 
is  now.  The  inclination  of  the  Courts  of  Common 
Law  went  almost  to  the  extent,  that  a  master  could 
not,  under  any  circumstances  whatever,  sanction  the 
sale  of  a  ship  abroad,  unless  invested  with  authority 
by  his  owners ;  snch  was  the  principle  in  Said  v. 
Darby,  I0East,I43.  In  later  days  I  think  a  wiserview 
of  this  question  has  been  taken,  because  I  consider 
the  law  now  to  be,  that  where  an  urgent  necesnty 
exists,  which  the  matter  cannot  meet,  it  is  compe- 
tent to  him  to  sell  the  vessel.  I  will  now  examine 
the  facts  of  this  case  itsdf.  Has  the  sde  arisen  from 
absolute  necessity,  and  has  it  been  a  bond  fide  sale  ? 
I  will  assume  that  the  sale  has  been  bond  fide,  be- 
cause it  is  not  necessary  to  raise  that  question ;  there 
iscertainlynot  anyevidence  toconvince  the  Court  that 
there  waa  any  mala  fide*  on  the  part  of  the  purchaser. 
Whether  there  was  any  ma/a  fidet  on  the  part 
of_  the  master,  is  anouier  and  different  question. 
His  conduct  is  by  no  means  satisfactorily  expUined. 
It  was  in  the  month  of  May  that  the  vessel  put  into 
BaUa,  and  the  Court  is,  as  I  have  dready  remarked, 
without  anv  information  as  to  what  took  place  on  the 
voyage.  The  surveys  made  undoubtedly  reported 
that  the  veisel,  in  order  to  be  repau«d,  would  require 
a  larger  sum  of  money  to  be  laid  oat  upon  her  than 
she  was  actually  wortn,  and  that  she  waa  not  sea- 
worthy. It  would  have  been  more  tatisfaotory  to 
have  had  the  evidence  of  the  British  Consul  than  to 
be  told  the  matter  went  on  through  him.  However, 
a  sale  took  pbMX  by  public  andion,  and  I  onght  to 
infer,  in  justice  to  the  pnrdiaser,  that  such  sale  took 


place  with  the  consent  of  the  British  Consul.  The 
pnrchaser  alleges  that  no  notice  was  given  of  any 
lien.  Then  come  the  questions,— first,  was  notioe 
neceasaij  ?  secondly,  if  so,  who  ooght  to  have  nven 
that  notice  ?  If  the  British  Consul  waa  aware  of  the 
lien,  it  was  his  duty  not  to  sanction  the  sale  under 
any  drcumstanoes  whatever,  without  causing  public 
notioe  to  be  ^ven  of  the  fact.  It  was  also  tae  duty 
of  the  auctioneer,  and,  i  fortiori,  of  the  master 
himself,  but  from  these  Individuals  we  have  no  notice 
whatever.  Who  is  the  purchaser  is  also  ingenioudy 
concealed  even  from  the  proctor  in  the  cause.  It  b 
alleged  on  behdf  of  the  pnrchaser,  that  he  never 
saw  die  British  Begister.  Why,  it  is  •  matter  of 
astonidiment  to  me,  notorioos  as  it  is  thst  the 
British  Register  is  the  great  title  to  all  ships,  and  that 
mortgages  and  bottomry  bonds  are  endorsed  upon  tt, 
that  any  man  should  purchase  a  British  ahip,  even 
in  a  foreign  port,  without  requiring  to  see  the  Regis> 
ter.  I  do  not  mcnn  to  exempt  from  Wiimc  the  mas- 
ter who  did  not  shew  it,  or  the  Briti^li  Consul  who 
did  not  look  at  it ;  but  it  was  an  act  of  neglect  on 
tlie  part  of  the  purchaser  himself.  It  is  admitted 
that  when  there  is  a  lieu  on  a  ship  it  can  only  be 
rtmoved  in  a  legal  form,  yet  no  inquiry  is  made  upon 
tlie  matter.  There  is  one  gentleman  who  represents 
himself  as  having  been  present  at  the  sale,  and  he 
declares  that  he  heard  notice  given ;  but  there  are 
five  or  six  who  state  they  were  present,  and  did  not 
htar  it.  It  may  be,  however,  that  the  declaration 
took  place  when  they  were  not  present ;  but  my 
judf^ment  will  not  turn  upon  the  fact  that  notice  of 
the  lien  was  or  was  not  given.  If  the  British  Con- 
sul, the  auctioneer,  or  the  master  knew  of  the  bot- 
tomry bond,  and  the  master  must  have  known  of  it, 
for  he  signed  it,  and  they  concealed  it  from  the  pur- 
chaser, they  were  participators  in  a  fraud.  There  is, 
bowever,  .siill  a  fact  which  Bri«es  in  this  case  iode- 

Sendently  of  all  others,  to  whidt  I  must  advert.  I 
0  not  find  it  averred  that  money  might  have  been 
borrowed  on  bottomry  for  bringing  the  vessel  home. 
If  money  could  have  been  borrowed,  there  it  an 
end  of  the  necessity,  and  it  is  clear  that  the  master 
had  not  authcnity  to  sell  the  veeseL  That  is  not  tita 
law  of  Rnjfland  peculiarly ;  but  it  is  the  law  of  the 
whole  ssaritime  world  for  the  protactwn  of  all  aUj^ 
owners  against  all  masteia.  I  have  not  therefore  to 
consider  whether  this  is  a  case  of  necesnty  or  not. 
But  sumiodnK  the  vessd  coold  have  been  bron^to 
Engbmd,  did  tlie  bottomry  bond  oontinne,  or 
did  it  not?  The  caae  dt«l,  Ttompton  v.  7%e 
Koffoi  Bxchanpe  Aaatawue  Company,  was  an  actios 
on  a  policy  of  assoranoe  upon  a  bottomry  bond;  and 
the  qoeation  was^  whether  the  iasnred  eonld  recover 
ajjainst  the  inanrer,  anleas  it  was  proved  that  th* 
nsk  mentiiHied  in  the  policy  had  actually  taken  pUoiL 
and  the  bottonuy  bond  thereby  lost;  and  Losn 
Ellenboraugh  decided  that  the  Doixl  could  not  be 
lost  so  long  as  the  vessd  remained  in  specie.  That 
waa  the  law  of  the  land  long  before  Lord  Ellen* 
borough  declared  it  so  to  be.  If  a  ship  waa  onee 
bottomried,  the  bond  attadied  to  the  very  last  planl^ 
and  the  bondholder  might  have  that  sold  forhia 
benefit.  I  have  no  doMt  that  whan  thia  veasd 
arrived  at  Bahia,  if  aha  waa  unable  to  prosecute  hw 
voysfo,  the  bond  inatantlv  became  due.  The 
condition  waa  gooe,  and  the  bond  was  ^ood.  That 
is  the  doctrine  Uid  down  by  Mr.  Jnstioe  Story  in 
the  Draco,  and  that  waa  the  doctrine  I  hdd  in  the 
case  of  tlie  Dante,  I  do  not  think  it  necessary  for 
me  to  enter  minntdy  into  the  question  as  to  whether 
all  these  repairs  were  necessary  or  not;  perfaapa  the 
sum  of  from  2,0001.  to  3,0001.  waa  raoniata,  in  order 
to  make  a  complete  rqidr ;  bnt^  on  tse  other  hand, 
the  vessel  might  have  been  bronght  to  this  oonatiy 
for  a  mudi  smaller  snm.  I  have,  on  the  whole  oif 
the  caae.  come  to  the  fbUowmg  oooduaioB : — 1  tUnk 
that  a  British  vessel,  coming  into  a  foreign  poi^ 
cannot  be  sold  by  tha  master,  so  as  to  confer  a  per- 
fect title  agdnst  his  owners,  and  eztingnish  all 
mortgage  dainu,  and  all  lieos  on  bottomry  or 
wages,  even  in  a  case  of  necessity.  I  do  not  say  it 
might  not  be  done  where  reeonne  waa  bad  to  a  omut 
of  jiutice,  and  a  decree  waa  made.  That  wonld 
ovoride  all  other  cooaideratioas  to  which  I  have 
adverted.  I  apprehend  that  tiie  geoesal  maritime  lasr 
of  the  world  la  directly  opposed  to  the  saleof  veaaele 
in  the  manner  fai  which  thia  baa  been  sold,  and  t» 
the  oonaeqnencea  attempted  to  be  eogiaftad  npon  it. 
I  am  of  opinion  that  it  ia  the  daty  of  focaign  ngr- 
chaaers  to  open  theureyea,  and  to  take  care  what  Kind 
of  bargaina  they  make,  that  it  is  their  duty  to  guard 
themsdvea  against  liens  which  adhere  to  the 
ship.  I  am  not  satisfied  in  this  caae  that  these  wie 
any  necessity  for  a  sale,  and  tbtrefose  my  Jadgment 
goes  alao  on  that  lower  ground.  I  am  therefore  of 
opinion  that  this  was  originally  a  valid  hoed,  and 
that  it  can  be  lawfully  enforced  against  the  shm.  I 
also  give  costs,  it  baring  been  tliewn  by  affidavit 
that  the  vdne  of  tha  veaad  woald  not  satitfy  the 
bond.    TheConrtdecieedthevaasdtobeaold. 
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YwammacawLio*  EnSBX  Bbcci'b  Coxrwt,  reported  bj 

Q.  S.  Aixsm,  E>q.  BuTuter-at>£aw, 

Oimi  cm  BiirxsvTTcT,  Lomoir,  reported  by  Jomr  A. 

FomnAiTQCi,  Baq.  Bernster-at^Lenr. 

OMarov  Kunmomr,  Dinmr,  repoiied  by  J.  Litt, 

Eiq.  Bacifater  it  It. 

<XMniT  OF  BAIfKRUPTCY,  BASINGHALL. 
STEEBT. 

Sahtrdoj/,  April  5. 

(Before  Mr.  Commissioner  Etans.) 

Ex  parte  Edwards,  re  Haubb. 

BquUabl*  mortgage — FIxlurei. 

fiMtmrtt  on  premitet  eharaed  by  mag  of  equitable 

mortgage  pate  to  equitaite  mortgagee. 

The  bankrupt  was  indebted  to  Ednards  in  the  snm 
of  2S(U.  secured  by  the  deposit  of  a  lease,  accom- 
panied bya  memoiandom  in  the  foDowing  terms, 
Tix. : — "The  lease  you  hold  as  collateral  security  for 
ISO/.  I  am  ready  to  convey  to  you  wheneTer  called 
tip«n  so  to  do.'  There  were  on  the  premises  com- 
firiaed  in  the  lease  fixtures  of  the  value  of  25/.  llie 
framises  and  fixtures  were  sold,  but  did  not  realise 
•offident  to  repay  to  Edwards  the  snm  advanced  by 
Iiim.  Edwards  now  appUed  to  prove  for  the  residue 
of  his  debt,  and  the  ijuestion  was,  whether  the 
fixtorea  formed  part  of  his  security,  or  whether  the 
BinigBW^  were  entitled  to  receive  the  snm  for  which 
they  sold,  snch  sum  to  be  added  to  the  residue  to  be 
prwiredfor. 

Sagley,  tea  Edwards. 

JciMt,  solicitor,  for  the  assignees. 

Kr.  Commissioner  Etans.— On  the  authority  of 
B*  parte  Backhorue,  2  M.  D.  &  De  Gex,  decided 
that  Uis  fiztnros  passed  under  the  equitable  mort- 
«««e.  

COURT  OF  BANKKUPTCT.  DUBLIN. 
Bsgettsa  by  Jon  Lstt,  Eaq.  BacnMer.«t-Lnr. 

Satwrdttf,  April  12. 
(Bates  Hr.  Commiarioner  PLtrmur.) 
Re  Jama  HtrKLBT. 
OmMalmg  property— ArreU  qf  bmakrnpt  ifier 
ailiudiettiioH. 
A  hniinpt  wko  ie  about  to  aieeoitd,  or  to  remote 
artamaeat  kit  properif,  may  be  arreeted  tmder 
«i»  4M  atetion  ofthelriok  Baitknipt  Act,  12  it 
13  Viet.  e.  107  {Bi^Ueh  om/eyMw,  12  t(  13  Vict. 
«.  106^  «.  94),  (tMa  thoagh  adjttdiaUUM  hat  taken 
place;  and  upon  being  iroagktupand  eaamined, 
ko  may  be  iieekarged  by  ike  Commiteioner,  tuek 
Utekarge  to  be  indormd  am  tke  book  tfthe  war- 
rmtlupm vMe* kaie irougktjrom  tke priton  to 
vkaaourt^ 

The  4th  seoiion  of  the  Iridi  Baokrapt  Act  aad 
ilM  99th  section  of  the  Engfish  Consolation  Act 
aro  almost  identicals  tiiay  eaaot  that  where  a  Com- 
aiiaion  has  issned,  or  a  patition  for  adindicBtion  has 
beea  ffled  against  any  trader,  and  that  it  shall  be 
praradto  the  satisfaetioA  of  the  Commissioner  that 
waih  persoB  is  aboat  to  quit  Inland  (or  EngUnd), 
«r  to  naova  or  eonoeal  any  of  his  goods  or  '•huttnls, 
with  intent  to  daftaad  his  orediton,  unless  he  be 
fothfrith  appiefaended,  it  duU  be  lawful  for  the 
Cowmissionsr  (or  Conrt)  to  israe  a  warrant  to  swxe 
th«  boi^,  papen,  goods,  aad  chattels  of  snch 
tiailn.  or  to  asrest  his  person,  and  him  safdy  keep 
«nlU  the  expiratioD  of  the  time  allowed  for  opening 
■nab  commiasioB  (or  adiadieation),  or  antU  sbcC 
pewm  shall  be  a4iadged  bankrupt,  and  be  there. 
BpoB  dealt  with  aooeiding  to  tba  laws  rehOiDa  to 
baahnpts.  It  has  been  held  that  if  snch  penan 
wsaaoaireslsdbafbrsa^udicatian,  the  warraot  was 
th«k  spent,  and  that  sadi  wanaat  did  not  apply 
to  an  aneat  after  adjaiication.  The  only  daci- 
•Mon  the  point  here  was  that  of  Re  Craaepton, 
DMHe  Mr.  Jnatiae  Moon,  ia  diambers;  and  the 
CosMnissionws  having  doubtad  ita  prapnetv,  they 
nMted  a  wanant  some  wsaks  ago,  after  adjudiea- 
00%  IB  the  case  af  KonaUson,  but  he  had  escaped 
toiaasrica,  and  it  was  not  exeented  as  far  as  his 
peana  was  ooacamad.  In  tiie  present  case,  the 
baahmpt  waa  a  Inder,  raiding  at  Kinsale,  in  the 
oowttyofCark)  aad  on  the  messenger  of  tke  Coart 
goiag  down,  ke  foand  Oat  the  bHtenpt  was  shnt 
vpJM  Us  hoBS^  thadoortof  wUeb  had  to  be  breken 
opaii  bat  the  house  was  perfectly  empty,  tha  goods 
haTms  been  previoasljr  rsmored  and  sold  by  aoc- 
tooBj  OBa«Bd«ntofthe»efcots,i>i»,tethepoti- 
toamg  credttus,  tha  Messrs.  Ltom,  of  Cork,  ap. 
^M  fcr  a  wairaat  nader  the  4Ui  section,  natwitb. 
■taodiBc  that  the  adjudication  had  taken  place;  and 
•  tpeaal  messenger  faavfaig  beui  swnm  in,  the  bank- 
cnotans  aoasted  as  he  oaaw  oatof  the  raUway  train 
^«*k  oMmyad  to  |>ison  in  DobBii,  and  upon 
•eaMUng  hu  penoaa  hoadrad  paonda  iB  boik  notes 
f!"»«»«?»,«n»din*haBningof histest.  Hewas 
orougfat  bafoia  the  CoauaiaaioBsr  on  the  faDowing 
«ar>  md  examined  at  considerable  length  touching 
haest^andtrfTects;  and  tha  petitioniDg  crediton 
not  Mcking  to  detain  him  ioither,  the  Conrt  directed 


that  he  should  be  discharged.    The  form  of  the  dis- 

Chstve  was  onder  the  6th  section,  which  empowers 

the  Commisrioner  to  make  such  orders  as  to  him 

shaD  seem  meet  (the  same  is  in  substance  contained 

In  die  99th  section  of  the  English  Act),  and  was 

indorsed  on  the  bade  of  the  warrant  by  which  the 

bsBkmpt  was  broi^t  from  the  prison  to  the  coort. 

The  indorsement  was  to  the  effect  that  the  banknipt 

having  been  arrested  by  wantmt  under  the  4th  seo- 

tioa,  and  having  been  brought  up  and  examined 

tondiing  his  estate  and  eOiscts,  and  his  surrender  |  John,  being  seised  of  prsooisas  held  for  three  Em 

having  been  taken,  the  Conrt  doth  discharge  him  i  and  ninety-aine  years  eouuuaeut,  one  life  haaa  ati 


it,  B'.itto  let  tkepremite*,  and gitt*  the  rent  fe 

My  soa  Cybr  kit  mppart," 
HeUikat  a  tooktka  aktolmU  tataU  im  Oe  f*. 

mitet. 
Held  alto,  tkal  tke  \  Viet.  e.  i&,  had  put  red  tU 

perianal  ettate  on  a  partly. 

This  was  a  suit  for  the  declaratioa  of  the  plaintif  i 
rights  as  devisee  of  John  Malcnlmsosi,  on  the  cos. 
structioa  of  whose  will  the  q«esti<»i  tamed.  7k 
facts     wase,    Jaoiea    Maloohaaao,    the    fstha  tf 


firom  the  said  warrant,  and  grant  him  protection 

till  the day  of . 

(Nora. — ^This  case  is  considered  of  great  importanoe 
to  the  trading  community,  as  it  sanctions  the  principle 
of  arrest,  afnr  as  well  as  before  adjodieatioo,  where 
the  trader  is  abont  to  abscond  or  conceal  property. 
Heretofore,  in  order  to  effect  an  arrest  after  adiBdi 


in  existence,  by  his  will,  beaiiag  date  Dss  Itt 
Amust,   1840,    devised    in   the    fbllow' 

"  Fburthly,  1  leave  to  my  smi,  Thoaaaa  ] 

the  house  I  live  in  in  Banbridie,  the  back-yaid  i 

farden,  and  thetwo  fiaidsin  BdyhaUy,  &C.  tolMbft 
in  trust  for  my  son,  John  Maloolmaaa,  tbit  k, 
tlioBias  is  to  let  the  hoaa^  ba^.yvd  aad  faim, 


cation  and  before  snnender,  <be  bankrupt  should  be   and  said  field,  and  giva  the  rents  thareof,  sftar  f^. 


served  with  a  summons  to  attend,  to  be  examined, 
and,  upon  disobeying  it,  then  a  warrant  was  issned. 
In  some  cases  such  summons  was  only  a  notice  to 
the  fiaodulent  trader  to  escape,  whilst,  by  the  pre- 
sent proceeding,  the  arrest  is  effected  without  any 
previous  notice  or  examination  whatever.) 


INSOLVENT  COURT,  DUBLIN. 

Bepwted  by  J.  LsVT,  Eaq.  Buri>ter.«t-Lwr. 

Jfare*  I85I. 
(Before  Mr.  Commissioner  Baldwin.) 
Se  Allxn. 
jl0eoNmia<ia/ioii  bill— Contracting  a  debt  witkout 
probable  meant  iif  payment— Evidence  ef/raudu- 
lanl  intent. 
Accepting  an  aceommodalion  bill  at  a  time  wken 
.  Ike  acceptor  it  unaUe  to  pay  kit  debit  contracted 
for  ealuaUe  contideralion,  it  contracting  a  debt 
toilkout  probahlt  expectation  qf  paying  tame: 
and  allowing  tke  principal  leko  received  money 
for  tke  biU  to  tell  kit  ekaitett  and  leave  tke 
country  witkout  informing  tkepartiet  wko  dit- 
eaunted  Ike  bill  wUl  be  deemed  evidence  of  an 
original  fraudulent  intention. 
The  insolvent  was  suppogrl«d  by  Creigkton,  and 
opposed  by  PUUipt  and  Levy,  for  the  Royal  Bank, 
under  the  following  drcumstances : — It  appeared 
that  he   resided  with  his   brother  in  the  county 
Meath,  who  was  a  brmer  and  srazier,  which  busi- 
ness the  insolvent  also  followed.    A  bill  for  700/. 
was  drawn  by  his  brother,  and  accepted  by  him,  for 
which  the  Royal  fiaak  gave  cash.    This  bill  was 
renewed  once  or  twice,  and  on  ^adi  occasion  ac- 
cepted by  the  insolvent,  his  brother  being  the  drawer, 
and,  whilst  die  last  renewal  was  mnnmg  due,  the 
brother  sold  ail  his  iarming-stnck  and  (£attds  by 
anotion,  and  abaoonded  to  Ameifea,  without  the  m- 
solventaver  havmc  mformed  the  bank  of  what  he  was 
doing.    The  insolvent  himself  was  dien  arrested  on 
a  fiat  or  judge's  order,  as  it  was  apprehended  that  he 
intaaded  to  follow  his  brother  to  America ;  and  he 
now  came  before  the  Conrt  to  seek  his  disdivge. 

The  onrasing  counsel  contended,  first,  that  accept- 
ing an  aooommodation  bill  diat  the  party  was  not 
prepared  to  pay,  or  at  a  time  when  he  was  unable  to 
pay  his  other  debts,  was  oontracting  a  debt  under 
die  68th  section  of  the  Act  (English  aiulogous,  1  &  2 
Vict  c.  110,  s.  78),  without  probable  expectation  of 

Eayment;  and,  secondly,  that  omitting  to  inform  the 
ank  of  his  brother  selling  bis  chattels,  and  going  to 
America,  was  evidence  of  an  original  intention  to 
obtain  the  money  fraudolendy. 

Creigkton,  for  tbe  insolvent,  contended  that  the 
renewals  of  the  bill  ought  to  have  led  the  bank  to 
watoh  more  closely,  and  inquire  more  partieolarly 
mto  the  solvency  of  the  parties.  If  they  had  not 
renewed  the  bill,  they  might  have  sued  the  brotbor, 
and  recovered  the  amount  before  be  left  tbe  country. 
The  loss  arose  from  their  own  laches:  thev  were  un- 
able to  trace  a  shilling  of  the  proceeds  of  the  bill  into 
the  nossearion  of  the  insolvent,  and  his  schedule  had 
not  been  Msifled,  although  there  was  a  rafeieuce  to 
tbe  chief  deric  for  that  purpose. 

The  CoMMissioMBB  was  dearly  of  opinioo,  that 
all  the  facts  of  tbe  ease  AiUy  sustained  the  points  of 
opposition  that  had  been  raised.  The  interests  of 
trade  and  the  protection  of  bankers  required  that  an 
example  should  be  made,'and  he  would  remand  the  in- 
wlvent  for  sixteen  months  from  the  date  of  the  vest- 
ing order.  


ing  tbe  ground  rent,  to  my  son  John  for  Ui  ^p- 
port,"  and  the  testator  appointed  Tboaoas  Hdnhs 
son  trustee  and  exeevlor.  The  taatator,  atlktias 
of  his  making  diis  devise^  had  four  otka  ng^ 
Samud,  Thomas,  Jasses,  and  Richard,  soi  om 
daughter,  Jane ;  to  eaofa  of  theae,  except  Smb^ 
who  was  previously  provided  f<v,  tha  testat*  (sn 
absolute  mterests  in  tbe  premiaea  devised  to  Htm, 
John  and  Richard  were  both  minors  at  the  dite  c< 
the  will.  In  May,  IMGi  John  Maloofaatoa  died  of 
full  age  and  umauried,  having  pievioasiy,  2Gtk  Ja^, 
1843,  made  bis  will,  whereby  he  devised  tla  ;te- 
misesgiven  him  by  his  fethor,  to  Thomas  aad  Bidmi 
the  plaintiff,  subject  to  a  legacy  of  100/.  i  ImpJ 
thereon.  The  defendant  daimeo,  as  heir-at-las  <t 
Samuel,  who  was  the  eldest  brother.  Tbomas  4isi 
in  April  1847,  having  bequeathed  his  moiety  la  la 
sister  Jane^  who  waa  also  a  defeadaot.  James  «« 
always  a  person  of  weak  mind  and  capacity,  bat  bf 
a  consent  entered  into  in  the  eaaae  ha  aas  adaittM 
to  be  capable  of  makiui  a  wiU. 

Sutton,  Q.C.  with  Rom  Moore,  fiorthe  phiatift. 
— TheexpreesioB  "  his  support."  hss  been  held  ts 
pass  the  whole  estote,  and  the  other  iiiiiiiiaiiiai  is 
the  will  indicate  an  intantiOB  in  die  testator  dat 
this  estote  was  not  to  go  to  his  heir-at-law.  He 
state  of  John's  mind  is  a  reason  for  net  giriog  bim 
the  actual  management  of  the  estate.  Tkoaiss  took 
an  absolute  estate  in  truat.  (1  Tint  c.  26^  >.  28.) 
Tlerefore  his  crs/ai  ;ii<  trutt  most  lim  takes  s 
similar  estate.  The  testator  had  four  stlxrduUra^ 
ail  of  whom  took  absoiate  intstesti  ia  tk 


irtel  Utfntt. 

COURT  OF  CHANCERT. 
Baporteit  by  J.  Bucxaui,  Bsq.  BarTiatsr-at>Iaw. 


Jan,  28,  and  Feb.  5. 

MALOOLmOH  «,  MALCOUtSON. 

WtU—Devite  qf  freekotd  eitate-Conttruetien— 
Intent  cf  ceatni  que  trast— 1  Ffc.  C.  26.  «.  28. 
30, » 31.  —.       •"• 

A.btimg  itited  qf  premitet  qfa/rteMd  tenure, 
davindtktmloB.  "to  be  kept  in  truit  fir  C  that 


devised  to  them,  and  though  Bickard  «B>  iaa«f« 
than  John,  yet  the  testator  giies  even  to  Ua  sa 
absolute  estate.  This  is  dear  evidence  ef  iutm- 
tion.  He  cited  Ntwland  v.  Sbtptai,  2  C.  V. 
194;  S.  C.  2,  Ex.  ca.  ab.  139;  Pesiv.Pele,  Aab. 
387.  And  as  cases  in  which  there  wM  m  4edsa>- 
tion  of  trust  subsequently  to  the  aoa  stUidBg  da 
age  of  twenty-one.  {Ckallenger  v.  Sbi^trd,  t 
T.  R.  597,  recognised  by  Lord  CettBahan;  Maori 
V.  Clegkom,  12  Jur.  591 ;  Knigkl  v.  £eUy,  3  Mas. 
&  Gr.  29,  S.  C.  t  3  Scott,  N.R.) 

Brtwiler,  Q.C.,  Jndrewt,  Q.C.  and  S.  Ullir, 
tar  the  defendants.— The  cases  dtad  bate  no  tp\^ 
cation.  The  Conrt  cannot  declare  the  intentiaa 
against  tbe  positive  mle  laid  down  liytlie  stMte. 
Thomas  takes  but  a  life  estate,  and  ms  ctthu  fu 
trutt  can  take  no  more.  Hie  28tb  sectioB  awliesoali 
to  persons  taking  diemsdves  a  beDefidal  mterat; 
and  1  Vict.  e.  26,  s.  30,  gives  die  same  estate  to  thi 
teitm  que  /rwsf  aswas  taken  by  the  ttasles.  Ita 
question  is,  are  there  words  in  the  will  to  riiew  i  con- 
trary intention  ?  There  is  no  authority  in  tbe  boda 
upon  this  section.  On  the  24th  secMoa  it  has  bees 
held  that  the  intention  must  be  apparent.  ( Cbfa  r. 
Scott,  14  Jur.  25  J  16  Sim.  259;  1  Mac.  *  G«. 
527.)  The  words  "for support"  mean  durinjtta 
life  of  John.  Sect.  30  was  intended  to  put  sn  end 
to  tbe  indefinite  state  of  the  law  aa  to  the  eilste 
taken  by  trustees ;  bnt  the  question  of  the  etistaia 
by  implication  of  a  liferent  estate  is  stHl  open. 
(Jarman,  Wills,  228-30.)  The  power  to  let  i«  con- 
sistent »nth  the  lif^  estate ;  there  are  no  wonb  « 
limitation  in  this  case  as  in  Afoorev.  CSegkom,  wa 
tbe  other  cases  dted.  Newland  v.  Skmkeri  mt 
qasrrelled  with  by  Lord  Hardwidce  in  F^ntrtnr. 
i^Mereau,  3  Adc.  316.  If  the  question  of  inteitii|a 
is  open  to  us,  tbe  case  of  Cole  v.  SeotI  roles  this 
case.  Ifaih  v.  Coatet,  3  B.  &  Ad.  13 ;  TrigonmU 
V.  Sydenham,  3  Dow.  194,  P.C.  were  also  dttd. 
Id  all  the  cases  dted  the  devisees  got  somedmg 
more  by  the  will  than  mere  support. 

B.  Sfep^nt  appeared  for  Jane  MaloolmsoB. 

ilDss  Moore  replied. 

Wednetday,  nb.  5.— The  Jjoto  Chakcbixo«.-" 
The  bill  in  this  was  filed  to  ascertain  tbe  rigWia^ 
persons  daiming  as  devisees.  rHislordsirip  stated  As 
nets.]  The  question  for  oonsiaerstion  depends  oo  the 
construction  of  tbe  devise  br  James  MalcohiBa  ta 
his  son  Jolm,  and  is,  wlietner  the  latter iakssW 
entile  interest  in  flie  prenuses  devised  or  fat  i^  at 
only.  The  wiH  was  made  after  die  passing  of  wt 
recent  Statute  of  WiUs,  1  VIA.  c.  26,  wearsBfl* 
therelbra  embinwsed  bf  die  ttdmieifiiltt  «f  v* 
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ywioinly  existing  Isw,  A  derite  of  this  nature 
««iM,  before  the  |)ae!<injr  of  that  atatute,  hvw  oon- 
m^  oaly  an  ntate  for  life,  bat  the  28th  aectien 
lias  altered  the  law  in  that  respect;  it  is  now  reTcned, 
•ad  saeh  a  derise  tpyea  the  entire  intereat  oranch 
lOtlm  estate  as  the  teatatorlwd  in  bis  power,  and  the 
Mq^nanon  of  a  cnntnrv  iaiteBtion  is  oecessarr  to  1  iia  it 
tiwtealate.  ItiscDntei>ded,oathe]>artoftheplaiatifl', 
4hat  the  eonstniction  of  the  derise  most  be  governed 
bf  tbe  prwriaiaaa  «f  the  atatute  (s.  30),  that  where 
then  is  a  derise  to  trastees,  the  cittui  ^t  trtut  will 
take  tte  entire  interest  given  to  the  trustee,  and  that 
im«nii>7iasthat  doctrine  to  tiiis  case  the  trast  will 
mare  to  the  orstat  giw/nu/aslf  madedirectly  to  him. 
A  ^oeatieo  has  been  ^soassed  as  to  Ae  laeanioj;  of 
the  deriaee  to  trastees  is  tbe  30tb  and  31st  sectioas. 
It  is  not  easy  to  say  wbeAer  these  sections  relate  to 
tbe  estate  to  be  taken  by  tbe  ttthti  fue  tnut  or  to 
■en  ^rust  estates.  It  appears  to  me  t1>e  estate  of 
the  emtui  pie  <rw/iaio  be  determined  by  the  estate 
-nvvn  to  tbe  trastee,  as  in  tbe  ease  of  Ctallmfer  v. 
Siepkerd.  I  do  not  think  this  is  very  material  to 
eonaider,  as  on  the  whole  I  am  of  opinien  John 
Maloalmson  took  the  entire  interest  in  the  premises 
(laffsad  to  bim.  The  first  case  referred  to  was  that 
4i  MTewhrnd  v.  Sitfptra,  2  P.  W.  194.  auppoaing 
<that  to  be  a  valid  decision,  it  isanaotbority  tosbew 
ttat  the  devise  in  this  case  to  the  trastee  in  tee 
voaU  give  John  Maloolmson  the  entlra  estate;  that 
CM*  waa  observed  open  in  Fmtrtm  r.  Fa»er—i, 
'wHdi  has  never  since  been  oaermled  orde(^iTed  not 
to  bo  law.  The  nutrginal  note  in  Ckailtm§*r  v. 
Sitaptrd  is  eonfirmatmr  of  this  view.aod  that  mse 
"•"lowed  in  KniffU  v.  Seliti.  aad  conArmed  in 
abort  V.  Clegbom.  The  lywd  Cbaneellor.  speaking 
<iCktMt»fn-  V.  Shtpiwrd,  savs.  -in  Knipki  v. 
IMbu,  Chief  Jastieellodal  savs.  This  ease  cninotbe 
MBigoidied  froan  that  of  ChaUettotr  v.  Shtp^erd, 
vttcre  it  was  held  tint  when  an  estate  in  fee  is  de- 
»ia«d  to  tmstsca  ia  trast  for  A.  B.  without  any 
liraitetanii  of  the  estate  to  the  ttntui  pu  tnut,  the 
latter  tabes  the  beneficial  iaterest  in  fee.  these  being 
&•  very  words  of  the  margiuel  note  in  Chmllenftrv. 
Skepptrd.  Thos,  then,  the  jadRsa  have  that  case 
eitad,ooBcarinthedeeisioa,aMlaotuaoait  Norale 
tbere&re,  be  better eataUiahsd  than  this  is.'" 


I  his  object  in  making  this  gift  ? 
a  piaia  intantieo  to  restrict  it. 


If  so,  thwe  most  be 


t^aUaiftr  T.  Skepftrd  was  a^Jin  observed  on  in 

m»  «aae  of  Bradthme  t.  BradtAmw,  &  Ir.  Bx.  R.  310, 

ia  tha  CofBt  of  Bx.     I  dteresaid.  ineonunentingon 

tiMse  aaaes,   "  but  wbeo  we  refer  to  tbe  «aae  of 

Kmi^  V.  Selby,  where  praeiselr  tbe  same  qmatioa 

<HM  before  tbe  Coart  of  C.  P.  in  England,  w«  find 

'■*■»  it  was  held  ths«  a  devise  of  red  estate  to 

.  Uaslata.  their  heirs  aad  assigns,  in  trast  "to  theaee 

«(  T.  If.  and  J.  M.  and  theohiUmt  of  the  aid  W. 

ILind  Mary  Knight,  in  cqnal  shares  and  pre^sc 

■aaa,  as  tmants  in  ronuann,"  gave  to  the  ertlid  sue 

matan  astate  m  fee.    Tbe  Ceort  conridered  t4ie 

^  "»_  **«««.9"-   V.    Shrpptrd  as  a   faiodiag 

y?.*"!'*   "Pon  *•  »«»y  point,  aad  the  judges,  in 

Wiamng  their  opinioM.  ecpnasly  stats  that  the 

*W  ground  npnn  which  OmUengtrr.  SktpptnlwM 

oeodsd  was,  that  wlicn  lands  are  given  to  trastees 

■■*  ttaw-  heirs  in  trast  tor  A.  cMftri  fne  tnut 

totas  tiw  abs<dnte  interest,  theagh   no  warda  of 

tettatMB  on  and  in  the  deelaratien  of  trnst  as  to 

mm."     Tile  Court  decided  that  case  on  the  parti- 

nitr  reading  of  the  will.     My  brother  Bioherds 

aoManrad  in  the  opinion  I  then  expressed  as  to  the 

.  •aathonty  of  CAalltnper  v.  Bhtppenl,  fcat  ny  brother 

lOoy  entertained  some  doobt  of  it;  the  Oowt 

r,  decided  that  ease  on  ether  groands.    But 

re  soase  parts  of  the  will  in  tint  <Bsa  not 

1  of  appiicabiKty  to  the  pessent.    If  the  wiU  ta 

^eaaaatopped  at  the  words, "  toba  kept  in  trast  ibr 

MhDHdcaimson,"  he  wsuld  nadoabtadhr  have  taken 

•tha  esttat  interest   In  ooaatmfaif  this  Act  of  Pariia- 

■eat,  we  most,  as  fer  as  possible,  constrae  it  by  Oie 

JMw^y  existinc  mka,  and  in  CWr  ▼.  8*»it,  the 

tfcflrtChanosMor  Cottenham  adopts  this  view  j  he  says 
627),  "Now,  1  find,  on  tha  fcir eanstraction of 
»^in  question,  adopting  tiiose  ndss  of  oon- 
<na«nmi  which  are  nsuaUy  adoptsd  in  constmtnr 
^fOM,  that  tha  contrary  attention  dees  not  appear." 

■  •e  eoaaider  these  rnlea  of  eonstniction,  it  will  be 
jwad^tiiat  when  there  is,  in  the  prsvioBS  part  of  the 
■Jkraiasnt,  a  dear  devise,  oonfening  an  absolute 
«*ta  on  the  devisee,  it  would  require  dear  words  to 
«*  down  this  limitatinn,  and  givo  him  a  lesser 
•rtata.  Tbe  rale  is  stated  in  TMwmAill  v.  Hall,  2  CI. 
OtPta.afi:  "  I  hold  it  to  be  a  rale  that  adnita  of  no 
«mfrtian  in  the  constradion  of  written  instroiaents, 
tint,  where  one  interest  is  liven,  where  one  estate  is 
«M«e*ed.  where  one  beaeAt  is  bestowed  in  one  part 
af  an  iutnunent  by  terms  dear,  naambigaons,  liable 
tOBO  doubt,  ftc.  it  is  not  sufficient  vou  should 
^*  a  possibility;  it  is  not  even  snfBeient  vou 
•bsald  deal  in  probabilities ;  but  yaa  mast  shew 
asaiathing  in  another  part  of  that  instraawnt  which 

■  asdaciBive  the  one  way  as  tbo  other  terms  were 
*«"B«  the  other  way."  There  are  no  word."  in  this 
•ansa  to  alter  tbe  previous  derise.  I  naay  go  Airtber, 
maay  that  the  words  "for  support"  laidcenodif. 
*Mw  ia  tfae4e*ise.  Tha  matter  to  be  oonsidsied 
It,— baa  the  testator,  in  tbe  first  instance,  expressed 

▼OS.  zvzz.  vo.  «ax. 


The  Statnte  of  Wills  has  placed  real  estate  and 
personal  upon  the  same  footing.  {Cole  t.  Scott, 
ubi  sap.  i29.)  I  am  of  opiaioa,  though  the  devise 
in  this  case  is  of  rents  wd  profits,  it  passes  the 
absolute  interest ;  there  are  decisions  upon  bequests 
of  money  in  very  similar  terms,  in  which  it  has  been 
held  that  the  absolute  interest  passed  to  tbe  eeitui  que 
tnut.  Billing  v.  giUimg,  5  Sim.  232,  establishes 
that  proposition.  It  has  been  said  that  John  Mal- 
colmson  was  a  miaor ;  aad,  tiuthcr,  that  be  was  in- 
capable of  conducting  bis  own  affairs.  In  Billing  v. 
Billing  the  devisee  was  deaf  and  dumb :  the  bequest 
was  in  these  words : — "  1  bequeath  all  my  money, 
effects,  4c.  to  (brastces),  thtit  they  do  invest  and 
place  the  wKole  proceeds,  &c.  in  such  securities,  &c. 
for  the  use  and  benefit  of  my  nephew,  and  to  be  paid 
at  such  time  and  in  such  manner  as  they  (the  trus- 
tees) shall  think  fit ;  and  when  the  said  (nephew) 
shall  arrive  at  the  age  of  twenty-one,  then  that  the 
said  (trastees)  shall  by  deed  covenant  and  pay  the 
.  interest  or  prooeeds  of  tbe  money  and  effects  to  (hie 
nephew)  as  they  shall  think  most  for  bis  advantage, 
in  monthly  or  quarterly  payments,  ibr  and  during 
his  natural  life."  These  words  are  much  stronger 
than  any  in  ^e  oase  before  me  to  shew  an  intention 
to  give  a  life  estate  only.  The  Vice-Chancellar 
(ShadweU)  says,  "  In  the  first  part  of  the  will  there 
is  an  absolute  boqoest ;  aad  I  cannot  cut  down  that 
which  \»  plain  haoeuse  there  is,  in  a  subsequent  part 
of  the  will,  na  imperiectlv  expressed  intention  thait 
James  £.  Billing  should  take  for  life  only."  I  find 
in  the  gift  to  John  llaloobnaon  a  plain  bpqncst  of  an 
absalnto  interest,  and  the  only  words  relied  upon  to 
limit  that  estate  is,  that  the  trastee  is  to  "  let  the 
pranises."  In  Bitktraa  v.  Cobbe,  5  Myl.  &  Cr.  145, 
a  bequest  in  equally  strong  terms  was  held  to  pass 
the  absolate  interest ;  I  have  not  in  this  case  any 
naterials  to  out  down  tbe  absolute  interest  given  by 
the  statute  j  the  subsequent  declarations  are  not,  in 
my  mind,  anffident  to  out  down  tlie  previons  abso- 
late  estate.  These  premises  may  hereafter  be  held 
for  vean  after  tbe  expiration  nf  the  lives  in  the  lease, 
in  tlMlt  aventthe  anthorilies  I  have  referred  to  settle 
the  spiastian  as  to  persenalty,  aad  I  ^o  not  think  I 
icanbioM  di&reotly  as  to  the  realty. 


•04*Hlv  QtamK. 


■eportsdlKr  Btoajuw  Ow  i rita «  Wimroitp.  Kiq.  of  lh« 
lour  bnpU,  BsRiatw-«t.Law. 

Fe».  27<m<f /ttfy,  1850. 
Coleman  r.  Mrllbbmi. 
Selilad  aeeoimt* — Opening  aecounls  or  gieinti  teme 
to  lurebarge  and  /altify~Seeondary  evideme*— 
LtmsUemtuett. 
Whir*  a  grou  turn  had  been  aUeptd  in  an  aeeomU 
betteten  an  attortuy  and  hit  client,  at  profei- 
tional  charge*,  no  bill  iif  cottt  hating  been  deli- 
ttrtd,  and  it  ^fUrwardt  tpvearing  that  nirh 
grou  turn  eontiderably  exceeded  uhal  teat  rially 
dnafor  pn^ettional  eharget,  it  wot 
Htld,  that  tie  aeeemnt  mutt  be  taken  at  on  open 
aetoumt,  and  that  it  could  not  bt  tet  rigJU  «a  a 
dtertt  to  overeharge  and  faltify. 
Where  it  not  propated  to  read  the  entry  </  thi  de- 
fendant't  clerk  in  a  diary,  tucA  clerk  hating  be- 
come Itiaatie,  it  wot 
Held,  that  at  the  mating  of  tit  entry  formed  no 
part  qf  the  clerk' t  duty,  tueh  entry  conld  not  be 
road  at  evidence. 

This  was  an  appeal  from  the  decree  of  the  Vice- 
Chancellor  of  Sofdand  directing  the  reopeniiie  of 
acoounts  between  the  defendants  Mellcrsh  aad  Mar- 
shall and  their  late  client,  William  Coleman.  Tbe 
plaintifl'  is  the  widow  and  administratrix  of  Coleman. 
The  bill  stated  a  purchase  in  1829,  by  Coleman,  of 
the  tithes  at  Dorfcinfc  with  a  view  to  iceale  to  the 
owners  of  the  lands  a&cted  by  the  tithes,  and  being 
in  want  of  monev  to  efiect  the  pnrdiase,  employed 
Mellersh  and  Marshall,  solicitors,  who  agreed  to 
supply  him  with  the  money  required  ibr  the  pur- 
chase, in  eoosideratioa  of  a  bonus  in  addition  to 
their  professional  charges.  This  bonns  was  aliened 
by  one  of  the  defendants  to  be  SMI.  by  the  ether 
1,9001.  There  had  been,  it  was  alleged,  no  deUvary 
of  aoconats  to  Coleman,  and  tbe  bill  stated  that 
th^re  were  apparent  errors  on  the  face  of  the  accounts 
which  were  sufficient  to  open  them,  aad  that  the 
bonus  alone  would  induce  the  Court  to  reopen  the 
account.  Tbe  transaction  between  W.  Coleman  and 
the  defendants  formed  tlie  subject-matter  of  seven 
acconnts,  extending  over  Ae  period  between  18^ 
and  1832.  It  was  admitted  by  the  defendatits  that 
tbe  first  acoonDt,  ameonting  to  3,200/.  and  for  which 
W.  Coleman  had  given  a  mortgage  secnrity  dated 
the  28th  October.  1830,  had  not  been  sigoed  by  W. 
ColeoMn,  and  that  it  coataiaed  an  item  of  MO/,  for 
professional  charges,  in  respect  of  which  no  bill  of  costs 


.  had  been  sent  in.    It  appeared  also,  by  a  reference 
to  the  book  from  which  the  acoonnt  must  have  been 
I  taken,  that  the  real  amount  for  professional  charges 
I  could  only  have  been  524/.  18s.  4d.    According  to 
I  the  evidence  of  Mr.  Limbird,  a  clerk  of  tbe  defend- 
I  ants,  tbe  difference  was  accounted  for  by  stating  that 
I  there  were  certain  fees  to  bo  paid  to  counsel,  ajid 
other  expenses  wluch  at  the  time  it  was  agreed  be- 
tween W.  Coleman  and  the  defendants  should  be 
I  considered  as  included  in  and  settled  by  the  pay- 
ment of  the  sum  of  600/.    It  was  eodeavourcd  to 
be  proved  by  tbe  evidence  of  this  clerk  that  'W. 
Coleman   had   carefully   inspected    the    accoagts, 
and  had  all  tbe  documents  connected  therewtdi 
produced  to  him.     The  six  subsequent  accounts 
were   all   signed    by    W.   Coleman,    the    seventh 
and  last  containing  an  item  of  500/.  which  was 
treated  in  the  argument  as  being  in  respect  of  the 
bonus.    There  was  an  indenture  without  date,  but 

? roved  to  have  been  executed  on  the  14tb  of  Mty, 
830,  by  which  W.  Coleman  secured  to  the  defend- 
ants a  sum  of  500/.  with  interest,  but  it  appeared  by 
a  raemorandnm.  dated  the  14tb  of  May,  1830,  that 
only  one-half  of  this  sum  was  then  actually  due.  It 
was  said  by  the  defendants  that  this  500/.  had  no- 
thing to  do  with  the  bonus,  and  also  that  the  deisd 
was  never  ac.ted  on,  the  500/.  secured  by  it  being 
brought  into  the  first  of  the  seven  accounts,  rad 
forming  part  of  the  3,200/.  in  respect  of  which  tlie 
mortgage  of  the  28th  of  October,  1830,  had  been 
given  by  W.  Coleman. 

Bethell,  R.  Palmer,  and  Rumphreyt,  for  4>e 
plaintiff,  cited  Horlock  v.  Smith,  2  Myl.  &  Cr.495; 
Pickering  v,  Pickering,  2  Bea.  31, 

Sluart  and  Gi^ord,  for  defendant  Mellersh,  dted 
Allfrey  v.  AUfrey,  1  Macn.  &  Gor.  87 ;  Inlet  T. 
Moore,  XT  L.  J.  Chan.  383 ;  Morgan  v.  Leiett,  4 
Dow.  29;  ira/«r»  v.  Tayler,  2  Myl.  &  Cr.  526. 

Roll  and  Fleming,  for  deleodaat  Marshall,  le- 
ferred  to  VTillit  v.  jemegan,  2  Atk.  251;  Harrit  T. 
Tremenheere,  15  Ves.  34. 

Bethell,  in  reply,  mentioned  Ifemman  v.  PaMe, 
2  Ves.  jun.  199;  Jenkint  v.  Gould,  3  Russ.  iSi} 
Monletquieu  v.  Sandifi,  18  Ves.  313 ;  Croasley  y. 
Parker,  1  Jac.  &  W.  460;  Bemellr.  Taylor,^ Vet. 
381;  Patterihell  v.  Tmrford.  3  B.  &  Ad.  890; 
Phillips  on  Evidence,  vol.  1,  p.  322 ;  vol.  2,  p.  210. 

To  prove  that  Coleman  had  gone  over  the  acconnta 
with  a  clerk  of  the  defendants,  who  had  sinoe  be- 
come lunatic,  it  was  proposed,  during  tbe  argumebt, 
to  read  from  tbe  diary  of  that  clerk  a  memorandiun 
to  that  effect 

The  evidence  was  objected  to,  and  it  was  claimed 
to  be  admissable  as  a  contemporaneous  entry,  the 
derk's  insanity  being  equivalent  to  his  death. 

The  Lord  CHANaF.jyi.ou. — I  think  the  evidence 
iuadmissable,  for  the  entry  appears  to  be  nothing 
more  than  a  mere  private  memorandum ;  it  was  no 
part  of  the  clerk's  business  to  have  mode  it. 
JtrDOUZNT. 

/a/y,  1850.— Tbe  Lobd  Cbancbllor.— 13ie 
decree  appealed  from  directs  an  open  account  to  be 
taken  between  the  late  Mr.  Coleman  and  Messrs. 
Mellersh  and  Marshall,  attorneys,  at  Godalmiag. 
The  petition  of  appeal  not  only  disputes  the  pxo- 
priety  of  this  direction,  but  prays  that  the  bill  nay 
be  dismissed.  This  is  proved  by  tbe  defendants'  own 
caae  to  be  an  antonable  proposition,  as  will  SMsar 
from  the  observations  I  am  about  to  make.  Xlie 
only  question  is,  whether  the  case  proved  justifies  ue 
decree  as  pronounced,  or  whether  it  ought  to  have 
been  limited  to  a  direction  that  the  plaintiff  should 
be  at  liberty  to  surcharge  and  falsify  the  ac- 
oounts. There  is  a  material  difference  in  the 
principle  on  which  the  Court  deals  with  settled 
accounts  with  reference  to  those  two  kinds  of 
decrees,  as  there  undoubtedly  is  in  the  effect 
in  woi^ng  them  out.  A  settled  account,  other- 
wise auimpeachable,  in  which  an  error  is  proved 
to  exist,  may  be  sabjected  to  a  decree  to  sur- 
charge and  falsify  upon  the  supposition  that  one 
error  having  been  proved,  others  mav  be  expected 
upon  investigotion  to  be  discovered;  but  if  the  reki- 
tive  sitoatioa  of  tbe  parties,  or  the  manner  in  which 
tbe  settlement  took  place,  or  the  natore  of  the  error 
proved,  shew  that  the  alleged  settkment  ought  not 
to  be  ccHisidered  as  an  act  binding  apon  the  party 
signing,  and  that  it  would  be  inequitable  for  the  ac- 
counting party  to  take  advantage  of  it,  the  Conrt  is 
not  content  with  enabling  the  party  to  snrchai]ge 
and  felsify  an  account  which  never  ought  to  have 
been  so  settled ;  but  directs  the  taking  of  an  open 
account,  .\moagst  the  grounds  on  which  the  Court 
rests  the  application  of  this  principle  none  are 
stronger  than  tbe  fact  that  the  accounCuig  party  was 
the  solicitor  or  agent  of  the  party  sougat  to  be 
charged,  or  that  the  circumstances  gave  him  a  COB- 
roanding  power  or  influence  over  him,  or  that  tha 
iai^s  proved  that  be  possessed  and  abused  tbe  con- 
fidence which  bad  been  reposed  in  him ;  all  thtse 
appear  to  me  to  concur  in  tbe  present  case.  It  is 
not  possible  from  the  evidence  to  ascertain  widi  any 
degree  of  certainty  at  what  time  the  late  Mr.  Cole- 
man first  became  the  cheat  of  Messrs.  Mellerah  und 
Marshall,  nor  does  it  seem  to  be  very  material,  not- 
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witbalBading  the  uzietT  diipUyed  by  Mr.  limbird, 
the  witDSM  for  the  defendsnts,  to  fix  it  at  the 
♦»♦"■»"  of  1829.    I  cuinot  doubt  bat  their  mauge- 
Bient  w{&  him,  and  their  ilipalatiaii  for  >  bonu 
orer  and  abore  their  pnrfeasional  diargea,  waa  oor- 
not,  and  araae  <Tom  nie  application  by  lum  for  their 
Miiitinoe  in  carrjine  into  effect  the  purchase  and 
male  of  tithe*.    If  Mr.  Cdemaa  was  not  a  dient 
of  Meors.  Mellersh  and  Mamhall  at  the  time  this 
stipulation  was  made,  it  is  clear  that  it  waa  the  con- 
dition upon  which  they  woold  nndertake  the  duties 
of  their  profesalonal  calling.     It  wonld  seem  dear 
ttat  the  SOM.  mentioned  m  the  memoiandom  was 
the  same  SON.  for  secnring  which  the  undated  deed 
waa  esecated.    And  limbird  says  that  such  MOf. 
was  bronght  into  the  account  upon  whidi  3,20M. 
ma  made  to  appear  to  be  doe  firom  Mr.  Coleman, 
and  for  which  the  security  of  the  28th  of  October, 
1830,  was  giten,  and  tliat  &e  50(U.  therein  men- 
tioned waa  the  500/.  agreed  to  be  Kiven  as  a  bonus 
to  Messrs.  Mellersh  and  MarshaU.    If  such  were 
the  iJMts,  the  case  would  be  that  of  a  bonus  in  con- 
ridantion  of  future  profits,  secured  with  inteiest 
from  tb»  date,  taken  by  an  attorney  from  his  client 
Viideranaoeoiint,andby  a  deed  representing  that 
the  whole    SOOf.    was   an   actual   debt,   the   at- 
torney   by   a   memoiandum   acknowledging   that 
half  the    sum   only  waa   actually  doe.     It   was 
argued  at  tbe  bar  on   behalf  of  Mr.  Marshall 
that  the  SOU.,  for  whidi  the  undated  secnrity  was 
given,  had  nothing  to  do  with  the  bonos,  if  thepro> 
position  was  admisaable  aod  true,  theposition  of  the 
soHdtor  would  not  be  improved.    The  security  re- 
presdota  500/.  as  actually  due,  and  which,  if  it  did 
not  oonaist  of  the  bonus,  must  have  consisted  of 
adfanoe*  or  costs,  and  provides  for  inteiest  at  fire 
per  cent,  from  the  date,  and  the  memorandum  ad- 
mits that  this  statement  is  false,  and  that  250/.  only 
has  been  paid.    It  was  also  said  that  the  interest 
waa  never  diarged  upon  thia  500/.,  but  the  soUdtors 
took  by  tbdr  security  the  means  of  compelling  pay- 
ment of  interest,  and  I  am  considering  the  transao- 
tioD  for  tiia  purpose  of  ascertaining  tbe  position  in 
which  they  have  placed  themsdves  with  reference  to 
their  client,  and  now  tiiey  had  used  the  power  and 
inilBence  they  had  acqniied  over  him  and  his  affiun. 
Thoae  transactions  are  left  in  total  obscurity  by  the 
defondanta,  whereas  they  might,  if  the  &cts  were  suf- 
ficiently proved,  show  how  the  250/.  had  become  doe, 
and  how  the  remaining  250/.  had  been  subsequently 
advanced  so  as  to  entifle  them  to  the  whole  500/. ; 
hot  this  not  having  been  done,  it  must  be  assumed, 
upon  the  groond  of  the  memorandum  alone,  that 
ae  250/.  remains  whollv  unaccounted  for,  the  500/. 
h*nin|beea  treated  as  me amonat of  the  debt.  Tbe 
l^oe-Chaacdlor  decided  this  case  prindpally  upon 
the  Hera  of  600/.  for  costs  in  the  Bin,  making  3,200/. 
doe  from  Mr.  Coleman :  and  althoogh  there  is  much 
more  in  the  ease,  I  think  that  item  quite  sufficient  to 
aupport  his  decree.  It  is  proved  that  at  thia  time  the 
ooats  of  the  solidtors  sgainst  their  dient  amounted  to 
924/.  18a.  4d.,  was  the  whole  that,  according  to  their 
■latement,  they  could  have  been  entitled  to  demand; 
600/.,  howiBver,  vras  charged  as  due  to  them  for  costs. 
Mr.  limbird,  their  witness  and  derk,  endeavoured 
to  account  for  this  by  stating,  that  thoe  were  heavy 
ftes  to  counsel  then  due  andnnpaid,  not  induded  in 
flidr  bills,  and  that  the  524/.  ISs.  4d.  was  raiaed  to 
flOM.  in  order  to  provide  fsr  such  fees.    This,  how- 
am;  is  not  the  ground  taken  by  tiie  defendant  Mar- 
ahad,  who  says,  in  his  answer,  that  such  addition 
waa  made  at  the  dienf  s  request  as  an  additional  re- 
muneration;  but  of  this   statement,   or   ^  the 
amount  of  feea  due,  no  evidence  is  given.    It  most 
tharefme  be  aasnmed  that  tbe  3,200/7,  for  whidi  the 
eecnrity  of  tbe  28th  October.  1830,  was  given,  con- 
dsted  in  part  of  600/.  claimed  as  the  amount  of  bills 
of  coats,  but  of  whidi  no  billa  of  that  amount  existed, 
and  the  amount  in  the  ImoIcs  of  the  solicitor  being 
considerably  leaa  than  that  sam.    This  is  not  only 
an  enor  in  the  sense  in  whidi  tlie  term  is  used  for 
the  pupose  of  opening  accounts,  but  a  misstate- 
ment and  folae  representation  deaignedly  made.    It 
cannot  be  attributed  to  the  bounty  of  the  client  for 
of  that  or  of  any  soeh  intention  thm  is  no  proof; 
and   if    in    antidpation    of    coata    not    paid    or 
aafiertained,  and  stiefa  costs  have  not  been  proved 
to    have  snbseqnently  become    due,    it  is  ob- 
vions    that    the    secnrity     at    the    utmost    can 
onW  l>e  available  for  what  may,  upon  investigation, 
be  found  to  be  doe.    After  what  I  have  already  ob- 
•arved  upon,  it  appears  to  me  to  be  unnecessary  to 
say  anything  upon  tbe  minor  points  which  arise 
npon  an  examination  of  this  acooun^  making  tlie 
%200/.  due.    These  more  important  points  prove  not 
only  that  the  accounts  were  eironeous,  but  that  the 
dealings  were  snch  as   could  not  be  maintained 
between  any  parties,  and  certainly  not  as  between 
aoEdtor  and  dient.    It  was  indeed  argued  fiom  the 
pressure  of  the  eaar,  that  whatever  erron  there 
might  be  in  the  first  aoooont,  the  subsequent  accounts 
wonld  not  beaftcted  by  it,  inasmuch  as  there  were 
no  balances  on  either  ttde,  and  that  the  suppression 
of  a  balance  really  due,  or  destroyed  by  a  false  debit, 
wooUnot  aftct  a  aobaeqaeat  acooant;  bat  it  is 


dear  that  aUflie  subsequent  aoeonnta  are  afleeted 
by  the  vices  of  this  first ;  and,  indeed,  except  bom 
the  additional  difficulties  in  which  Mr.  Coleman  was 
afterwards  involved,  the  relative  situation  of  the 
pardea  was  not  altered  by  any  subseauent  tranaae- 
tions.  I  am,  therefore,  of  opinion,  that  the  Vloe- 
Chancellot's  decree  waa  right,  and  the  petition  of 
appeal  must  be  diamiaaad,  with  coata. 


tpart- 


woitoM  oovmv. 

Bsportsd  by  3.  Xaoauut,  Aa.  of  tha  Inasr  Tsasale, 
Barriitcr^t-Lmr. 

SrsTiNa  r.  Tbb  Sovth  DBVOir  Railwat 

COMPANT. 

/on.  16,  I7.(nMf24. 
SaUwaf—It^imetUm^ApplieaiUm  tf  thtfimi*  <ff 
Ike  eompaitf  to  payment  oftxpente*  ^oStabUng 
an  Act  of  Partiament — Uitno  naaw  or  $e*l  y 
the  company — Undertaking— sehtme  for  eomtmm- 
tation  of  privUeget  ef  one  class  q^  ikarthotdert 
in  a  railway  company — Breach  tgiruit — D^* 
tnee  MweenpnUie  eompaniee  tmd  private  pat 
nenhipt. 
The  Soutk  Devon  Sailway  Company  hating  been 
incorporated  by  Act  qf  Parbamint,   and  em- 
powered to  raiee  eapitat  i»  Me  nmat  way,  at- 
tained a  teeond  Act  qf  Parliament,  whereby  they 
were  authorited  to  raite,  by  the  creation  ^f  aev 
tharte  or  ttoeh,  a  fiarther  turn  not  agfeeding  a 
certain  amowU;  tueh  neir  thareo  to  beofimeh 
nomtnal  amoitnt  and  entitled  to  each  prvritegee  at 
the  company  might  determine.  In  1847  a  resefa- 
(tM  wat  aecorJungly  patted,  that  a  certain  imn 
ihould  be  railed  by  the  creation  (ffiharei  (ff  haff 
the  amount  qf  the  original  iharet,  and  that  6  per 
cent,  ikontdbe  guaranteed  for  a  limited  period 
on  all  colli.  Ice.  paid  thereon,  and  that  tueh 
guarantee  ehould  not  ettelmde  the  holdert  tf  luth 
hatf-ihOTtl  from  parKeifoting  in  any  higher 
rate  of  dividend  for  the   time  being  payable 
on     the    whole    iharet.      T%e    platnkf  be- 
longed   to  the  datt  qf  original  ihareholden, 
and,    at  alleged   by  hint,  the   direeton  were 
largely  nderttted  in  the  haV-thmrti.    liil8S0<il« 
dirtctort  endeavoured  to  obtain  an  Ad  ttf  Parlia- 
ment to  authoriie  the  creation  tf  nav  ihmm,  to 
bear  intereit  in  perpetuity,  at  any  rate  not  er- 
eeeding  6  per  cent,  per  annum,  but  they  failed. 
At  a  general  meeting  held  on  the  12th  Ifotember 
/at/,  the  diredort  recommended  a  ichemefor  the 
commutation  qf  the  primlegei  attached  to  the 
haff-ihartt,  limilmr  to  that  prtotoutly  propoied, 
and  their  report  wai'adopted,  and  they  were 
authorited  to  take  all  nictttary  ttept,  and  parti- 
cularly to  apply  to  Parliament  for  addUional 
powertto  carry  out  thticheme.    ThiplabU^, 
contidering  the  leheme  a»  calculated  to  gitt  a 
benefit  to  the  holder!  tff  the  haff-ihartt  at  the 
expente  and  to  the  toit  of  the  original  thwrt. 
holdert, filed  Ut  bitt  to  rtttrain  themfrompro- 
eeeding^  to  carry  the  teheme  into  ffeet,  andmioed 
for  an  n/wic/ioii  to  rtttrain  them  from  igtplying 
thefimA  or  credit  of  the  company  in  pamnent  of 
the  cottt,  tre.  qftoKciiing  the  Bitlin  Parliament, 
and  from  mring  the  name  or  see/  q^  th*  company 
in  to  doing: 
Seld,  that  the  nature  cfthe  caie  wot  not  tueh  ai  to 
make  an  application  to  Parliament  by  the  com- 
pany for  the  pwrpoH  of  authoriiing  the  icheme 
in  quettion,  a  breach  qf  trutt  or  y^duty  to  th* 
company,  the  principlei  of  mieate  partnenhipt, 
uneonneeted  with  fubUe  dutiei  and  capable  if 
dittolution,  not  being  ttrietly  applicaHe  to  coat- 
paniti  qfthii  kind  ; 
That  the  dfftndanti,  howeeer,  were  not  at  liberty 
to  apply  thefimdt  qfthe  company  in  their  handi 
inpayment  qfthe  cottt,  Ice.  qfto  muehqfthe  Bill 
at  propoted  to  ^eet  the  teheme  fitr  the  eoanm- 
Mfo*  tfthe  prMUgei  qfthe  holdert  qfthe  haff- 
thartii  but 
That  the  drfendanti  wtreal  Uterty  to  uie  the  mnn* 
and  teal  qf  the  company  in  tolieitnu  the  Bitt, 
upon  gieing  an  undertaking  that  the  Miant\fand 
other  memben  qf  the  company,  allegina  thent- 
tdvet  to  have  an  advene  interett,  thould  bi  at 
liberty  to  emptor  in  oppotition  to  the  Bill. 
This  was  a  motion  to  restrain  the  defeodanta,  the 
dfanctors  of  the  South  Devon  Railway  Company, 
ttOBi  applying  the  fbnds  of  the  ooinpaay  in  payiDaeat 
of  the  expenses,  &c  of  carrving'a  Bill  through  Par- 
liament, which  was  intended,  as  alleged,  to  aflect  tbe 
relative  rights  of  different  dasaes  of  sharehoUen  to 
&B  injury  of  one  class  and  the  corresponding  benefit 
of  anotlier;  and  fi^Mn  using  the  name  or  seal  of  the 
company  in  solidting  such  Act.  The  foots  and  ar(a- 
ments  are  fully  set  out  in  the  judrment 
TVimer,  Steveni,  and  Caimt,  for  tbe  motion. 
S.  Palmer  and  C.  JIaU,  contii. 
The  following  caaeswere  died  ■.—Qmtl  v.  Harrii, 
Turn.  &  R.  496;   7^  Altomey-Oeneral  v.  An- 
drewi,  14  Jur.  124,  905;  J^  Attomeg-Oeneral  v. 
3^  Guardiant  qfthe  Poor  of  Southampton,  17  Sim. 
6;  The  Attomey-Generat  t.  The  Corporation  qf 


Norwich,  16  Sim.  2»  t  Mmnt*  v.  Tha  Shrtmebmt 
and  Chitttr  RaUway  Compmuf,  15  Jar.  26;  Wa^ 
V.  Society  ^  Attomeyt.  1  ColL  370:  BtathaU 
V.  Tht  Iforlh  Stqfordihire  Baihmmw  Compmrn. 
2  Man.  ft  G.  100. 

Tbe  MxaraK  or  tbb  Roixa. — Thia  waa  a  ■*. 
tion  made  on  behalf  of  tbe  plaintiff  for  an  {qjaadka 
to  realiain  the  defiaodanta  from  tsaiiiK  oranMi 
the  lands,  moneys,  and  credit  of  the  Sooth  Dana 
RaOway  Company  in,  for,  or  towarda  the  |ia|— il 
of  the  coats,  chuiea,  and  expenses  of  or  jriiki^il 
or  preparatory  to  the  introduciiaa  into  and  srosiea. 
tion  in  Psriiainent  of  two  Billa,  mentioMd  k  At 
plaintiira  bill  of  complaint,  or  either  of  them  (nay 
other  Billa  for  the  like  porpoee,  and  ataofromiato. 
dadag  or  aoUdting  tiie  said  two  Bills,  or  ayste 
BUI  for  the  like  panose,  or  using  tbe  nam*  or  sat 
of  the  company  fir  the  iatrodadag  or  aolidliar  aoek 
Bills  or  dttier  of  them.    The  Sooth  Deisa  laieay 
Company  waa  faieorporated  by  an  A«t  of  Miasa^ 
to  which  the  royal  assent  waa  given  on  fhsM  gf 
Jnly,  1844,  and  by  which  tt  waa  providal&ittk* 
som  of  1,100,000/.  shoold  be  die  cnpital  of  Otaia. 
pany,  and  that  tbe  same  should  b«  divided  ialB  UN 
sharea,  each  of  the  amount  of  50/.  and  OstsiWT 
person  subscribing  50/.  to  tlie  capital  was  to  w 
deemed  a  shareholder  of  the  company,  and  la  ksN 
one  share  therein  allotted  to  him,  and  aftor  thsokls 
snm  of  1,100,000/.  should  have  been  aubscribed  fa, 
and  one-half  thereof  had  been  actually  pod  i^  As 
'bompany  were  empowered  to  borrow  on  mai1|pfi« 
bond  soeh  sums  of  money  as  shonld  from  tms  to 
time  be  authorised  to  be  bomnred  by  ordsroflit 
general  meeting,  not  exceeding  in  the  wlKiie  tkisn 
of  366,500/.  Byareaotation  of  the  company,  cokmt 
hito  fai  August  1844,  it  waa  resolved  that  ths  disc 
tors  shonld  take  measures  to  rednce  the  sisini<  tf 
the  capital  of  1,100.000/.  to  l.OOO.OOOt ;  sad.  eoa- 
seqnently,  2,000  of  the  sharea  which  wen  astks- 
liaed  to  be  issued  were  not  isaaed.    Byasirtsf 
Parliament,  which  received  tbe  royal  assmtsatt* 
28lh  of  August.  1846,  ths  company  were  srikoal 
to  raise,  by  the  creation  of  new  sharea  or  tek,  t 
fiirtbersam,  not  exceeding 500,000/.  with i fwd» 
that  the  newabacea  ao  tobe  created  ihoaldbsel 
sodmoaunal  amooBt,  and  entilled  to  sack  fiivaaM 
as  tbe  company  alight  detetmiae.     At  aa  sna- 
ordiunr  meeting  of  the  sharefaolden^  held  oa  Ika 
9tb  of  January,  1847,  the  directors  wen  satkriM 
to  nise  aa  ad£tioaal  capital  of  509,(MK  ■  ack 
manner  as  they  might  deem  expedfrat,  f^J^  <^ 
intereat   of  the   company;   and  oa  the  ZH>  cf 
January,  1847,  in  porsuance  of  tkst  satkorih',  IM 
director*  naolved,  tbat  tbe  susi  of  JOOiWKK.  Ml 
be  raised  by  tbe  creation  of  baV-ihsR*  of  lU.  aidi; 
oa  tiie  ISth  of  March.  1847,  ^"t  6  pa  eent  mi 
aaaom  diould  be  guaranteed  ontil  the  lath  olluim, 
1847,  on  an  calls  paid.andanansBmir«een«ilB 
aatidpalion  of  calls,  by  authority  of  Ike  hoad  of 
dhectoi*,  hi  re*pect  of  laeh  half-ahans,  aadaatM 
goaraatee  ahoold  not  exdode  the  •hanhaUsnMi 
partidpalhig  in  any  higher  rate  of  dividaadfern* 
time  bahig,  payable  on  the  whole  sharei.  ,I>  (■* 
aaaace  and  on  the  terms  of  this  resolatkn,  ns 
director*,  on  the  15th  of  March,  1847,  ismedfl^ 
half.shareaofSB/.eacb.  Uader  theee  drcaMtiaeai, 
than  are  two  dassea  of  shareholders,  naaeir,  a* 
holdera  of  the  originsl  or  50/.  shsres,  sad  A* 
hoUers  of  the  25/.  or  half-aharea.     The  fhistC 
belongs  to  the  first  dms;   he   is   die  bote  ». 
or   intereatad   in,  a  great   many  original 
and  has  paid  aboot   70,000/.   for   calls  It 
he  is  BOt  toe  holder  of  aay  25/.  or  half^ 
It  is  said  that  the  company  have  bonowedsl  tt* 
moaey  they  are  entitled  to  raise  on  mortgHi  • 
bond,  and  that  the  raUway  baa  been  oom^stuai 
opoied  fbr  traffic  bam  Exeter  to  Plyaaoadi,  a  <*■ 
taaoe  of  fifty-aevea  milea,  and  is  yieldiaf  ae«B> 
derabla  yearly  revanaa,  but  that  no  dividead  M 
yet  been  dedated  on  either  dw  whole  or  the  W 
afaarea.    In  this  state  of  thing*  differaaess  »w* 
ariaan  between  the  shareholder*  of  die  two  dM*> 
as  to  the  true  meaniag  and  effect  of  the  leMhtioiei 
dm  19di  of  Jaaaary,  1847.    The  plaintiff,  who  iio- 
teresled  only  in  the  whole  diarea,  aliens  ttat  n* 
directors  are  largely  interested  in  the  naif  **W» 
and  although  tbe  holders  of  the  balf-diaree  siaW- 
titled  to  soeh  and  only  soeh  nivileae*  as  win  t"^ 
to  them  by  die  reaohitioo  or  the  19th  of  Janmiy. 
1847 :  yet  dM  director*,  in  die  year  1850,  faitrodacHU 
or  caused  to  be  introdnced,  into  FarUiuBeataBu 
purporting  to  empower  the  oompeny  to  ""^^^ 
shaiea  to  aa  amount  not  exceeding  6^,000/.,  to  beir 
intereat  hi  perpetuity  at  any  rate  not  a«»eiEBgn 
per  cent  per  annum ;  and  the  plaintiff  uprehsad. 
Sag  diat  dw  efliict  of  sudi  Bill,  if  passed  into  a  b^ 
win  be  to  alter  the  existing  and  established  rirtii  « 
the  holder*  of  die  original  shares,  and  the  boldos  01 

the  half-sharea  in  the  company  as  between  tbi^ 
sdves,  and  to  vary  the  terms  upon  which  thebaic 
shares  have  been  created,  applied  to  be  heard  bsism 
the  Committee  of  the  Houseof  Commons,  to  wajm 
the  Bill  was  referred,  and  tbe  rommitte*  reporttd 
that  tbe  |H«amble  of  the  Bill  was  not  proved,  so* 
the  BiUwsa  for  that  time  abandoMd.  Thedtoec*M 
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however,  continaed  to  attend  to  the  subject,  and 
with  s  Tiew  to  the  difficulties  arising  ont  of  the 
opposing'  daiiris  of  the  two  classes  of  shareholderB,  a 
special  meeting  of  the  shareholders  was  held  on  the 
24th  of  September  last,  and  it  was  then  resolred 
that  it  appeued  for  the  interest  of  the  company  that 
lome  eqnitaMe  arrangement  shonld  be  made  with 
the  holders  of  the  hslf-shares  with  a  view  to  admit 
both  dasses  of  shardiolden  toan  immediate  participa- 
tion in  the  revenues  of  flie  eompanr,  and  the  directors 
were  requested  to  put  themselTes  in  communication 
with  some  of  the  leading  shareholders  of  both  classes 
with  a  view  to  devise  some  scheme  for  the  purpose, 
and  that  scheme  was  to  be  submitted  to  a  meeting 
of  shareholders,  to  be  afterwards  convened  to  con- 
sider it'   The  directors,  having  consnlted  Mr.  A. 
and  received  a  report  from  hm>,  issued  a  notice, 
wberebjr  they  convened  an  extraordinary  meeting  of 
the  shareholders  of  the  company,  to  be  held  on  the 
I2th  of  November  last,  to  receive  and  consider  a 
special  report  of  tiie  directors  relative  to  the  pro- 
posed commutation  of  the  privileges  attached  to  the 
25/.  or  half-shares  of  the  company  referred  to  the 
conmdetation  of  the  board  by  a  resolution  of  the 
special  meeting  of  the  24th  of  September,  and  also 
relative  to  the  other  matters  in  the  same  notice 
stated.    At  this  meeting  the  directors  made  their 
own  report,  stating  and  recommending  a  scheme  for 
the  propcned  commutation  of  the  privileges  attached 
to  tne  25/.  or  half-shares  in  the  company.    The  re- 
port of  the  directors  was  adopted,  and  the  directors 
were  authorised  to  take  all  necessary  and  proper 
measures  for  the  purpose  of  giving  effect  to  tne  re- 
commendation tiierein  contained,  and  particularly  to 
sppl]r  to  Parliament  for  all  such  additional  powers 
u  might  be  requisite  for  that  purpose ;  and  accord- 
ingly the  directors  have  taken,  and  are  taking,  the 
aeceasary  steps  for  that  purpose.    I  do  not  tmnk  it 
necessary  to  discuss  the  merits   of  the   proposed 
icbeme  for  the  pikrpose  of  considering  whether  in 
.tself,  and  independently  of  the   pecuBar  circnm- 
itances  which  may  on  the  whole  recommend  it  to 
he  adoption  of  the  company,  it  is  calculated  to  pro- 
note  either  its  general   interest,    or   the  peculiar 
nterest  of  either  of  the  two  classes  of  shareholders 
nto  which  it  is  divided.    The  plaintiff  alleges  that  it 
s  calculated  to  give  a  benefit  to  the  holders  of  the 
uJf-sbares,   at  the  expense  and  to  the  loss  of  die 
lolders  of  the  whole  shares.    It  may  be  so,  and  it 
nay  at  the  game  time  be  possible  that  even  such 
»  amngement  and   such  a  commutation  of  the 
nivileges     attached   to   the    25/.    or    half-shares 
hough  at  first  it  would  be  productive  of  some  loss 
a  the  shareholders  of  the  whole  shares,  may  ulti- 
mately be  so  beneficial  to  the  general  concerns  of 
the  company  as  in  the  end  to  be  profitable  to  the 
hidden  of  tne  whole  shares  themselves.    Into  this 
I  do  not  enter ;  for  it  seems  to  me  to  be  clear  that 
the  scheme,  if  authorised  and  carried  into  effect, 
will  very  materially  alter  the  existing  rights  ai^ 
interests  of  the  two  classes  of  sharehohlers  who  are 
interested  in  it.    It  is,  I  think,  admitted  that  the 
rompany  itself  has  no  legal  power  to  do  this.    Ftr- 
lioment  alone  has  power  to  authorise  it ;  but  I  can- 
not say  the  nature  of  the  case  is  such  as  to  make  an 
application  to  Parliament  by  the  company  for  the 
purpose  of  authorising  the  scheme  a  bread  of  trust 
or  of  dutr  to  the  company.     To  hold  otherwise 
would,  I  think,  be  applying  strictly  to  a  company  of 
this  land  the  principles  admitted  to  be  applicable  to 
a  private  partnership— private  partnerships  resting 
on  private  contracts,  unconnected  with  public  duliea 
tod  interesto,  and  capable  of  dissolution.    It  was, 
maeed,  stlted  that  if  the  application  to  Parliament 
were  made  by  or  in  the  name  of  the  company,  the 
pkintiff  and  other  members  of  the  company,  allqpng 
that  they  had  an  advene  interest,  would  not  be 
allowed  to  appear  in  opposition  to  the  Bill.    I  own 
I  have  great  difficulty  in  supposing  that  such  is  the 
course  of  proceeding  in  parliamentary  committees; 
bQtitissaid  that  some  instances  have  occurred  in 
which  this  has  been  done,  and  it  is  therefore  safisfac- 
ton  to  sae  that  there  is  in  this  Court  such  a  precedent 
»s  is  found  in  the  case  of  Partfr  v.  Tk«  Dmm  Na- 
mgation  Company;  and  in  this  case  the  defendanto 
have  offered  to  give  the  undertaking  that  was  given 
ov  the  defendants  in  that  case;    and  upon  tiieur 
giving  that  undertaking,  I  am  of  opinion  that  I 
ought  not  to  restrain  the  defendants  from  using  the 
name  or  seal  of  the  company  for  the  mtrodudng  or 
prosecuting  the  BiU.    It  is  plain   that  using  the 
name  or  seal  of  the   company  may  subject   the 
company  to  some  lUbilityj    and  if  die  Bill  should 
not  pass,  or  if  it   should   pass  without  a  clause 
authorising  the  payment  of  the  costs  out  of  the 
™>ds  of  the  coimHuiy,  or  other  funds,  it  may  be  a 
VMtion  hereafter  how  those  costs  ought  to  be  paid,— 
that  seems  to  me  to  be  a  question  which  the  com- 
ply lu  their  authorised  proceedings  may  be  left  to 
2«u  with  when  it  arises,— and  in  respiect  of  such 
^■tore  ^ilities,  I  think  I  ought  not  now  to  inter- 
itte.    But  u  to  the  present  funds  of  the  company, 
»e  case  seems  to  be  different.    Those  funds  consist 

«  moDoys  paid  or  subscribed  for  the  general  pur-    ^ , ., , 

POMi  of  the  company,  for  the  purposes  in  wluch  all '  between  her  son  Bichard  Hall  and  her  daughter 


the  shareholders  of  the  company  are  interested, 
according  to  ttie  contracts  now  subsisting  between 
them :  it  is  beyond  the  power  of  the  company  itself 
to  alter  and  modiAr  these  contracts,  and  I  think  it  is 
reasonable,  and  witbin  the  jurisdiction  of  this  Court, 
until  legal  authority  is  obtained,  to  restrain  the  de- 
fendants from  applymg  the  fiinds  or  money  of  the 
company  now  in  tlieir  hands  in  or  towards  the  pay- 
ment of  the  costs  of  so  much  of  the  BiU  as  proposes 
to  effisct  the  scheme  for  the  commutation  of  the 
privilqfes  attached  to  the  25/.  or  half-shares. 

Some  discussion  then  took  place  as  to  the  form  of 
the  order. 

Palmer  then  gave  the  undertaking  alluded  to  in 
the  judgment,  and  the  injunction  was  granted  till 
further  order,  in  the  limited  terms  therein  also 
mentioned.  _____ 

Txea-oxAvoasxAS  mmxumt 

BXVOB'S  COV»T. 

BepcMed  by  Oio.  B.  ALurvn,  Esq.  of  the  ICddle  Temple, 
Barriit«r-at-Law. 

^pri/ 16  ami  17. 
B»  parte  Cwoawoho,  reTHcNoiiTH  or  Enoland 

Joint-Stock  Banking  Comfant. 
JoM-Sloek  Comptadet  Whtding-up  Acte-Jrtrit- 
diction  of  the  Matter— Conlritutory—Bxeculor. 
A.  and  B.  were  the  eseeutort  of  C.  D.  the  pro- 
prietor nf  thirty  thara  in  ajoint-etoet  banking 
company.    C.  D.  died  in  1938,  and  probate  iff  her 
mil  wot  entered  in  1840  <it  the  eompany'i  hooke. 
In  the  dividend-litt*  qfliiS  and  1846,  A.'e  name 
appeared  at  executor,  but  tie  warrante  were 
made  out  in  fatour  of  A.  limply.    Notice*  were 
o/m  addreeied  to  A.  alone,  though  in  A.'i  letter! 
to  the  manager  qf  the  company  he  occaeionally 
referred  to  hit  being  executor.  In  1845,  A.  alone, 
at  executor,  tranif  erred  fifteen  of  the  iharei  to  a 
purchater.    The  company  being  ordered  to  be 
wotmd  up,  the  Hatter  placed  A?t  name  alone  on 
the  litt  of  contributoriet,  and  excluded  that  of 
B.  but  tubteguently  he  renewed  hit  deciiion  and 
placed  B.'i  name  on  the  litt  at  pertonal  revre- 
tentative  <tf  C.  D.    On  an  appeal  by  B.  from 
thii  deciiion,  the  Court 
Held,  that  the  Matter  had  juriidietion,  under  the 
nth  Hction  of  the  Act  q/"  1849,  Ihui  to  review 
JU*  deciiion:  andfitrther,  that  B.'t  name  wai 
properly  placed  on  the  litt  i^  contributoriet. 
This  was  a  motion  on  behau  of  Mr.  James  Cres- 
field,  that  so  much  of  the  certificate  or  order  of  the 
Master  chaived  with  the  winding  up  the  North  of 
Enghmd  Jomt-Stock  Banking  Company,  dated  the 
12to  day  of  Mardi,  1851,  as  included  the  said  James 
Ciosfleld  in  the  sud  Master's  settlement  of  the  list 
of  contribntories  as  a  contributory  for  fifteen  shares 
in  the  character  of  one  of  the  personal  represente- 
tives  of  Ann  Hall,  deceased,  mi^fht  be  discharged 
or  reversed,  and  that  his  name  might  be  struck  out 
of  the  said  list,  and  that  the  official  managers  might 
be  ordered  to  pay  him  the  costs  incurred  by  him  in 
defending  the  proceedings  of  the  official  managers 
in  this  matter,  and  of  the  present  application.    The 
certificate  of  die  Master  was  in  snbstence  as  follows: 
I,  James  Wm.  Paner,  hereby  certify,  at  the  re- 
quest of  James  Croefield,  that  the  official  managers 
made  ont,  on  the  22nd  of  November,  1848,  a  list  of 
contribntories,  wherein  was  included  the  names  of 
the  nid  James  Crosfield  and  of  Richard  Hall  as 
contribntories  of  fifteen  shares  of  100/.  each,  in  the 
character  of  executors  of  Ann  Hall,  deceased,  and 
ontbe22ndof  Decemberfollowing  I  settled  thesaid  list, 
and  after  reading  (among  other  documents)  four  divi- 
dend warrants  payable  to  the  order  of  the  said  Richard 
Hall,  and  hearing  his  admission  that  he  had  received 
dividends  on  the  shares,  and  reading  the  letters  of 
the  said  Richard  Hall  after  mentioned,  I  included 
his  name  in  die  setUed  list  of _  contribntories,  as  a 
contributory  personally  responsible  for  the  said  fif- 
teen shares,  and  struck  out  the  name  of  the  said 
James  Crosfield.    T  was,  on  the  28th  of  May,  1850, 
applied  to  by  the  solicitors  for  the  official  managers 
to  reconsider  and  review  my  setdement  of  the  list, 
and  to  alter  the  same,  by  placing  the  names  of  the 
said  Richwd  Hall  and  James  Crosfield  thereon  for 
the  fifteen  shares,  in  the  character  of  personal  repre- 
sentetives  of  Ann  Hall,  deceased.    On  the  26th  of 
February  last,  I  included  the  name  of  James  Cros- 
field  a*  a  oontribntrary  in  respect  of  the  fifteen 
shares  as  one  of  sudi  personal  representetives;  and 
on  the  7th  of  March  I  reviewed  the  setdement  of 
the  list  as  to  the  said  Richard  Hall,  and  included 
his  name  as  a  contributory  in  respect  of  the  said 
fifteen  shares  as  one  of  such  personal  representa- 
tives.— J.  W.  Parrer.    The  facts  were,  that  by  deed 
of  transfer,  dated  die  lOdi  of  March,  1835,  tbirtv 
shares  were  transfmred  to  Ann  Hall,  widow,  with 
the  consent  of  the  managing  director  of  the  bank, 
and  the  same  was  duly  completed  and  regirtered. 
Mrs.  Han,  by  her  will  dated  die  19th  of  November, 
1829,  bequeraied  the  residue  of  her  personal  estate 
(which  included  the  thirty  shares)  unto  and  equally 


Rebecca  Hall,  and  appointed  her  said  son  and  James 
Crosfield  (the  appeUant)  her  executors.  She  died 
on  the  30th  of  December,  1838,  and  her  will  was 
proved  by  both  executors  on  the  I3th  of  April,  1839. 
From  the  share-ledgers  of  the  company  it  appeared 
that  "  Probate  of  Ann  Hall's  wiU  was  exhibited  9th 
of  March,  1840,"  and  the  names  of  Richard  Hal], 
her  son,  and  James  Crosfield  entered  as  exe- 
cutors. In  the  diridend  lists  of  1845  and  1846 
the  name  of  Richard  Hall  appeared  as  Ann 
Hall's  executor.  The  dividend  warrants  of 
March  and  September  1845  and  1846,  were  made 
out  in  favour  of  "Mr.  Richard  Hall"  only,  and 
signed  by  the  managing  director,  or  die  manager  of 
the  company,  "for  the  directors  and  company." 
Notices  of  matters  of  business,  dated  1842,  1843. 

1844,  1845,  and  1846,  were  sent  bjr  the  manager  to 
Mr.  Hall,  and  addressed  to  him  without  any  refer- 
ence to  his  being  an  execntor,  and  in  some  of  them 
speaking  of  his  dividends  on  thirty  shares.  On  the 
7th  of  March,  1845,  Mr.  Hall  wrote  to  the  manager, 
"  I  will  thank  you  to  remit  the  dividend  on  die 
thirty  sbwes  in  the  name  of  Ann  Hall."  .  .  "Are 
there  any  other  dividends  due  to  the  estate  of  Ann 
Hall?"  On  the  23ni  of  September  following:  "Yon 
would  oblige  me  by  forwarding  the  interest  on  the 
thirty  shares  of  the  late  Ann  Hall,  which  is  in  the 
name  of  Richard  Hall,  executor."  On  the  29th  of 
September,  1846 :  "  I  believe  there  was  a  dividend 
due  from  the  North  of  England  Bank  on  the  15th  of 
this  month ;  will  you  please  to  remit  me  mine  ?" 

Mr.  Crosfield  affirmed  that  he  had  had  nothing 
whatever  to  do  with  the  shares,  and  that  it  was  Mr. 
Hall  and  not  he  who  exhibited  the  probate  at  the 
office  of  the  company.    On  the  I5th  of  October, 

1845,  Mr.  Hall  transferred  fifteen  of  the  thirty 
shares  to  a  purohaser,  and  the  transfer  was  duly 
entered  in  the  books,  and  consented  to  by  the 
directors,  but  the  notice  of  their  transfer  when  en- 
tered was  given  to  the  bank  by  Mr.  Hall,  as  "  exe- 
cutor of  the  said  Ann  Hall." 

Ruttell  and  Randall,  in  support  of  the  motion, 
contended  that  the  Master  had  no  jurisdiction  to 
renew  his  setdement  of  the  list,  but  that  by  the 
terms  of  the  Winding-up  Act,  1848,  he  was  con- 
cluded from  so  doing.  They  dted  Beift  case, 
before  lioid  Cranworth.    (See  16  Law  T.  3400 

Bacon  and  J.  V.  Prior  argued  that  by  the  Wind- 
ing-up Act  of  1849  the  Master  had  authority  to  re- 
view such  a  matter,  and  that  Lord  Cranworth  had 
not  decided  the  case  refemd  to  on  any  ground  now 
insisted  on. 

The  Vicx-Chancbllo>  said  that  the  ground  of 
the  decision  did  not  appear  in  the  report,  but  Lord 
Cranworth,  in  a  note  his  Honour  had  received  from 
him,  said  that  he  decided  the  Master  to  have  no 
jurisdiction,  because  the  matter  had  come  before  his 
Honour.  "Iliepresentease,  his  Honour  was  of  opinion, 
was  within  the  17th  section  of  the  Winding-up  Amend- 
ment Act,  1849,  which  empowered  the  Master  to  re- 
consider and  review  any  order  or  proceeding  which 
might  have  been  made  by,  or  might  have  taken 
place  before,  him  under  the  Act,  upon  such  terms 
and  in  such  manner  as  he  might  think  fit.  He  could 
conceive  the  possibility  of  a  case  in  which  the  Master 
should  so  exercise  his  discretion  under  that  section 
as  that  it  might  be  fit  to  bring  the  matter  under  the 
attention  of  the  Court,  and  the  Court  might  dissent 
from  what  had  been  done,  and  direct  that  the  matter 
should  remain  as  it  was. 

Suitell,  on  the  main  question,  insisted  that  the 
whole  proceeding  on  the  part  both  of  Mr.  Hall  and 
of  the  company  shewed  that  Hall  was  treated  as  the 
absolute  owner  of  the  shares,  and  not  as  the  executor 
of  Ann  HaU. 

Thurtday,  April  17. — Randall,  on  the  same  side, 
referred  to  several  of  the  clauses  of  the  deed  of  set- 
tlement, to  prove  that  the  course  of  proceeding  was 
such  as  to  shew  that  the  bank  considered  they  were 
dealing  with  an  absolute  owner  of  shares,  although 
the  terms  "executor"  and  "as  executor"  mi^ 
occasionally  appear. 

Bacon  was  not  called  on  to  reply. 

The  Vicb-Cbanceixok. — How  this  case  would 
have  stood  if  Mr.  Hall  had  not  been  an  executor  of 
the  wiU  of  this  lady  it  is  not  necessary  for  me  to  say. 
He  was  an  executor,  and  joined  with  Mr.  Crosfiud 
in  proring  the  vrill  of  Mn.  Ann  Hall,  and,  therefore^ 
it  appears  to  me  that  there  is  no  case  to  shew  that 
he  was  owner,  or  that  his  membenhip  of  the  com- 
pany was  in  any  character  than  that  of  execntor  of 
the  will  in  question.  No  act  which  took  place,  no 
drcnmstance  that  occurred  between  Mr.  Hall  and 
the  company  appears  on  the  evidence  to  have 
taken  place,  or  to  have  occurred  in  any  other 
character,  or  to  be  attributable  to  any  other  cha- 
racter than  that  of  execntor.  If  any  of  the  deal- 
ings between  die  company  and  Mr.  Hall  had 
been  shewn  to  be  inconsistent  with  the  proper 
dealings  between  them  and  an  acting  exe- 
cutor of  a  will,  the  case  might  have  been  diSisrent ; 
but  such  dealings  were  consistent  with  such  cha- 
racter. If  it  was  correct  in  the  Master  to  review 
the  decision  be  originally  came  to  respecting  the 
settlement  of  the  list  of  contribotoaries,  and  I  think 
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V.   C.   KNICHT  BRUCE'S   COURT. 

it  was,  I  am  of  opinion  that  the  Matter  came  to  a '  itate  that  the  late  Mr.  Meux  held  twenty  shares  in   pan^  hnt  two,  one  of  whom  was  out   of  the  jmis- 


correct  conclusion  on  such  review,  by  placing  the    the  Royal  Bank  of  Australia,  of  50/.  eaich,  and  on 
name  of   Mr.  Crosfield   on    it  in  his  character  of   which  10/.  per  share  has  been  paid, 
execntor.  No  circamstances  appear  to  have  arben  .  "  I  am.  Sir,  yoor  most  obedient  serrant, 

before  tli<?  blaster  to  satisfy  my  miikl  that  such  ulti-  "  Gbo.  H.  Wrat. 

mate  conclusion  at  which  he  arrived  was  not  a  cor-    "  To  Alfred  Tomer,  esq.  32.  Eed  Lion-sqaare." 
rect  one,  nor  to  satisfy  my  mind  that  the  coune  be  '     On  the  27tii  of  July,  1843,  Mr.  Tomer  addressed 
took  in  proceeding  to  review  his  former    decision  ;  the  following  letter  to  Mr.  Wiay : — 
was  otQcrwise.    I  wish  to  know  whether  the  counsel  "  32,  Red  Lion-sqiiare,  27th  July,  1843. 

for  Mr.  Crosfield  considers  he  has  a  case  to  shew  I  "  Sir,— I  shall  feel  obliged  by  your  informing  me 
that  any  circumstances  took  place  which  can  alter  j  if  there  is  any  and  what  interest  dne  and  receivable 
y'r.  Crosfiald's  position  ia  conseqoence  of  the  i  on  the  shares  of  the  late  Mr.  Thos.  Meoz  in  the 
^raster's  decision  ?  Whether  any  sucb  circumstances    Royal  Bank  of  Australia  to  the  executors,  of  whom 


have  arisen  as  render  it  inequitable  that  the  Master 
should  have  reviewed  his  decision  as  be  has  done  ? 
{RiumII  said  be  had  no  information  sufficiently  ex- 
plicit on  the  point.]  The  motion  most  be 
refused. 

Baron  applied  for  costs,  but  the  Court  refused  to 
give  them,  and  directed  those  of  the  official  mana- 
gers to  be  paid  out  of  the  estate. 

T%undtt/,  April  17. 

Rp  parte  Mevx's  Exbcdtoos  reTni  Botal 

Bank  or  Australia. 

Joint  Stock  Compcmtet  Windinf'Up  Act* — Conitj- 

butory. 
A.  It.,  a  dircelor  of  a  boating  company,  and  the 
holder  qf  twenty  shares,  in  ptarsuanee  of  a  reso- 
lution of  the  directors,  in  ISIO,  siipieaa  letter, 
agremug  to  take  500  shares  in  addition  to  those 
he  then  held,  and,  in  1841,  he  gore  a  promissory 
note  for  5.000/.,  payable  fire  years  after  date,  in 
respect  qf  these  shares.  Vpon  A.  B.'s  death  his 
executors,  in  1842,  applied  to  the  directors  to 
ascertain  the  number  of  shares  held  by  A.  B.,  to 
u/iieh  application  it  teas  replied  that  he  held 
twenty  shares.  7%e  executors  afterwards  sold 
the  tttenJy  shares.  I*  1843  the  directors  resahed 
to  cancel  the  50O  "  credit  sharesheld  by  A.  B.," 
and  the  promissory  note,  it  appeared,  teas  also 
cancelled.  In  1B50,  an  order  to  toind  up  the 
company  was  made.  The  Master  placed  A,  B.'s 
executors  on  the  list  of  contributories  in  reject 
of  iOO  share*.  On  appeal  the  Master's  decision 
teas  reversed. 

This  was  a  motion  on  behalf  of  the  Rev.  Thnmas 
Maude  and  Alfred  Turner,  executors  of  Thomas 
Meux  deceased,  that  the  decision  of  Master  Richards, 
who  v7as  charged  with  the  winding-up  of  the  above- 
named  bank  or  company,  whereby  the  names  of  the 
said  Thomas  Maude  and  Alfred  Turner,  eienutors 
of  the  said  Thomas  Meux,  had  been  included  in 
Class  5  of  the  list  of  contributories,  in  respect  of 
500  shar^  might  be  reversed,  and  that  the  names  of 
the  said  lliomag  Maude  and  Alfred  Turner  might 
be  struck  out  of  the  said  list  of  contributories  of 
the  said  bank  or  company.  Mr.  Thomas  Meux  was 
one  of  the  directors  of  the  company,  and  the  holder 
of  twenty  shores,  and  be  hod  signed  the  letter,  dated 
the  7th  of  August,  1840,  and  set  out  in  Robinson's 
case  (ante,  p.  14,)  in  respect  of  500  shares.  Pur- 
suant to  a  resolution  of  the  directors,  pa'^sed  on  the 
29th  of  September,  1841,  Mr.  Meux  gave  the  fol- 
lowing promissory  note,  as  a  provision  for  payment 
of  the  calls  on  the  500  shares  taken  by  him  on  cre- 
dit:— 

"  London,  2nd  Oct.  1841. 
"  Five  years  after  date  I  promise  to  pay  to  the 
tmstees  of  the  Royal  Bank  of  Australia  the  sum  of 
live  thoDSand  pounds,  with  interest  at  the  rate  of  5/. 
per  cent,  per  annum,  value  received. 

"Thomas  Meci." 
In  the  general  led^r  of  the  company  the  follow- 
ing entry  under  Mr.  Mcox's  name  appeared : — 
"  Db. 
"  1841.  Doc.  To  subscribed  stock    ....  £5,000 
"  1842.  Dec.  To  bills  receivable 5,000 


I  am  one. 

"I  am.  Sir,  jova  most  obedient  servant, 
"  Alfred  Turner. 
"To  G.  H.  Wray,  esq. 
"  Royal  Bank  of  Aostr^ia,  2,  Moorgate-street." 

It  did  not  appear  whetiier  any  reply  to  this  letter 
was  sent.  Mr.  Turner,  in  an  affidavit,  stated  that 
he  "never,  upon  any  occasion,  received  the  least 
information  ftora  Mr.  Wray  or  the  directon  of  the 
said  bank  as  to  500  shares  said  to  have  been  held  by 
the  late  Mr.  Meox." 

The  following  entry  appeared  ia  the  books  of  the 
company : — 

"  At  a  meetinc  of  the  Royal  Bank  of  Australia, 
held  on  Wednesday,  29th  June,  1843 : 

"  Present  Messrs.  Sntherland,  M.  Boyd,  ConneH, 
MitcheU: 

"  The  subject  of  the  credit  shares,  held  by  the  late 
Mr.  Meux,  was  brongbt  under  the  attention  of  the 
conrt,  and  after  (nil  consideration  it  was  resolved 
that  they  be  cancelled. 

(Sitmed)  "J.  W.  Sctherland." 

The  name  of  Mr.  Meux  on  the  promissory  note 
was  cancelled.  The  twenty  shares  were  duly  tranS' 
ferred  by  Mr.  Menx's  executors.  The  company 
having  boen  ordered  tn  be  wound  np,  the  Master 
placed  Mr.  Menx's  executors  on  the  listof  contribn- 
torics  in  respect  of  500  shares. 

Baeon  and  Bush,  in  support  of  the  motion,  cited 
Cocibum's  case,  15  Jur.  28,  and  Robinson's  case, 
ante.  p.  14. 

Malinx  and  Daniel,  for  the  official  manager. 

The  Vice-Chaxcellor  said, — How  this  case 
would  have  stood  if  Mr.  Jleux  had  continued  to  live, 
and  had  himself  dealt,  and  had  been  dealt  with,  as 
his  executors  dealt,  and  were  dealt  with,  it  was 
unnecessary  to  say :  his  Honour's  opinion  being 
that  the  executors  did  not,  in  every  sense  and  for 
every  p\irpose,  stand  in  the  same  position  as  Mr. 
Meux,  the  personal  knowledge  possessed  by  whom 
they  had  no(.  Again,  be  thought  it  unnecessary  to 
say  whether,  in  the  dealings  between  the  executors 


diction,  and  the  other  insolvent,  baTing  compro. 
mised,  with  the  consent  of  the  Master,  the  oil 
of  4/.  per  share,  which  had  been  made  on  the  IM 
of  July.  The  Master  having  been  applied  to  to 
sanction  the  payment  by  the  official  manager  of  the 
liabilities  of  the  company,  had  directed  that  this  ap- 
I^ication  should  be  made  before  the  fiinds  wot 
parted  with.  The  official  manager  was  willing  that 
the  costs  of  all  partiea  appearing  on  this  uotua 
should  be  paid  out  of  the  estate. 

FoUett,  for  the  contributories  who  obtuned  tkt 
order  of  the  30th  of  November,  consented. 

The  Vick-Chamcellor  said  that,  as  Sir  Geor^ 
Rose,  the  Master,  considered  the  arrangemrait  to  be 
proper,  he  would  discharge  the  order  as  asked. 


Beported  by  If.  B.  BmsT,  Esq.  of  IJno<da'»Jn, 


Titmday,  April  15. 
KicBARDSON  and  Akothbr  c.  Gii.best. 
Copyright— i  it  6  Viel.  c.  45. 
Semble,  f%af  the  composition  of  an  artiek  i»  a 
periodical  publication  must  be  aetueUty  paii  fir 
by  the  proprietor  of  such  publication,  brfert  te 
can  obtain  a  legal  title  to  the  exdiitite  etfyrigU 
of  tuck  article. 
Where  it  tRiiinetty  appeared  by  the  erUenee  tilt 
the  plainti/ft  had  been  supplied  ttith  the  trticks 
to  a  periodical  ptiilication,  on  the  terms  tU 
they  should  be  paid  for,  such  articles  will  k 
protected  by  injunction  from  being  puUishsd  h 
any  other  periodical  work. 
This  was  a  motion  to  dissolve  an  injonction  «Ud 
had  been  obtained  ex  parte,  restraining  the  de- 
fendant (a  bookseller  in  London)  from  printing,  or 
publishing,  or  selling,  or  parting  with  any  copies  or 
copy  of  a  publication  containing  a  copy  il  an  sitids 
in  the  Dublin  Reriew,  of  the  January  number  of 
the  present  year ;  or  any  copy  of  the  said  ortids,  or 
any  work  or  composition  containing,  or  purpordag 
to  contain,  any  copy  of  the  same,  and  fiiim  other- 
wise infringing  the  plaintifTs  copyright   The  piam- 
tiffs  alleged  by  their  bill  that  theV  were  booksdfal, 
printers,  and  publishers,  in  Lond.in,  ia  Derby,  aad 
in  Dublin,  and  that  they  were  the  proprietor*  pab- 
lishers,    and    printers    of  the   Dailn  Reriew,  a 
periodical  work,   published  in  qoarferij-  nomboK 
consisting  of  original  nomjKJsitioiis  or  artirks.   Thlt 
a  certain  article,  beinj  the  tenth  srticle  in  the  tfty- 


eighth  number  of  the  said  publication,  haiieen 

„^  , ... ^_  posed  for  and  for  the  use  of  the  pl^ifi,  by  fee- 

and  the  directors,   the  latter  exceeded  the  powers]  sons  employed  by  plaintiffs  to  compost  Ike  same,im 
confided  to  them  by  the  company  or  shareholders  at    the  terms  that  the  copyright  or  property  tkerm 


'Cr. 


£10,000 


"1841.  Dec.  By  bills  receivable £5,000 

"  1842.  Dec.  By  subscribed  stock   ....     5,000 


£10,000." 
After  Mr.  Meux's  death,  Mr.  Tomer,  his  exe- 
coter,  wrote  the  following  letter: — 
"  To  tiie  Directors  of  the  Royal  Bank  of  Australia, 
2,  Moorgate-street,  Lothbury. 
"  32,  Red  Lion-square,  24th  l\-b.  1842. 
"  Gentlemen, — I  shall  be  obliged  by  your  infurm- 
in(  mo,  as  executor  of  the  kite  Thomas  Meux,  esq. 
of  Bloomsbury-sqoarc,  what  shares  that  gentleman 
held  in  your  company,  aod  whether  there  is  anvlhing 
due  to  or  fi-om  him  in  respect  of  them,  as  I  wish, 
before  proving  the  will,  to  ascertain  the  amount  of 
Mr.  Meux's  property. 

"  I  am,  gentlemen,  yonrs,  fee 

"  Alfred  Turner." 
To  this  letter  the  following  answer  was  received: — 
"  Royal  Bank  of  Australia,  2,  Moorgate-street. 
"  Loudon,  2ud  March,  1842. 
"  Sir,— Yoor  letter  of  the  24tb  ultimo,  addressed 
to  the  directors,  came  before  tliem  this  day  at  the 
meeting  of  the  board,  and  ia  reply  I  am  desired  to 


large,  because  there  were  some  cases  in  which,  al 
though  an  agent  did  exceed  his  authority,  he  bound 
hii  principal :  there  were,  of  course,  many  cases  in 
which,  exceeding  his  authority,  be  did  not.  The 
present,  however,  not  being  one  of  thow  cases,  he 
thought,  that  if  in  what  the  directors  did  they  ex- 
reeded  their  authority,  the  cnrapany  were  neverthe- 
less bound.  The  facts  were  these :  the  executors  of 
Mr.  Meux,  vrithout  any  per<:onal  knowledge  of  the 
nature  or  extent  of  his  connection  with  the  bank, 
applied  to  the  directors,  or  to  the  person  who  was 
conducting  their  aflairs,  or  representing  them,  to 
know  what  was  the  extent  and  what  was  the  natnrc 
of  that  connection,  and  their  answer,  in  sobstancc 
and  effert,  nIlhou?h  not  in  terms,  was,  that  the  ex- 
tent of  that  connection  was,  that  Mr.  Meux  was  the 
holder  of  twenty  shares.  This  took  place  in  1842 ; 
the  executors  acted  upon  that  information ;  they  sold 
the  shares,  and  considered,  as  they  had  a  right  to 
consider,  their  connection  with  the  company  as  de- 
termined.   More    than    seven    years  passed  away, 


should  belong  exclutir'ely  to  the  ptaaUiffi,  a»d 
should  be  paid  for  by  them.  That  such  srtjde  sad 
number  liad  been  duly  registered  by  them.  Tkst 
under  the  3  &  6  Vict.  c.  45,  "  .In  .\ct  to  tm«id  the 
Law  of  Copyright,"  they  were  now  entitled  to^j* 
exclusive  property  and  cnpyright  in  such  tentt 
article.  This  article  was  entitled  "  The  llieiardiy. 
The  Bill  subsequently  alleged  that  the  detoi^ 
had,  earty  in  the  present  year,  published  »  printrf 
pamphlet,  called  "The  Roman  Cathohc  Qoerfoo, 
containing,  amongst  other  things,  a  verbatiiii  copyrf 
the  tenth  article  in  the  Dublin  Review,  with  ^ae 
trifling  variations.  This  copy  in  the  defcndarft 
'publication  was  headed  "'The  Hierarchr,"  ftom 
the  D«*/in  Reriew  for  Jannary  1851,"  which  pw- 
licatinn  was  composed  of  a  series  of  papers,  !«»• 
lished  at  the  price  of  Id.  for  general  drculsBW- 
The  plaintiffs  denied  having  ever,  directly ornj- 
rectly,  authorised  or  sanctioned  the  defenda^ 
publication.  The  bill  then  charged  that  the  *- 
fendant  had  thereby  realised  large  profits,  and  ffl- 


during  the  whole  of  wliicli  that  mistake,  if  there  was  jnred  the  sale  of  the  fifty-eighth  number  oftt« 
one,  or  misrepresentation,  if  there  was  any,  was  not  |  Dublin  Reriew.  An  injunction,  in  the  terms  o^ 
corrected.  Everything  went  on  on  each  side,  on  the  j  stoled  had  been  ^ntcd  on  the  filing  of  »•  "^ 
footing  of  the  accuracy  of  the  representations  made  w^  on  the  affidamt  of  the  clerk  or  manager  OC  tjo 
to  the  executors  in  1842.  In  1850,  more  than  seven  plaintiffs,  verifpng  these  facts, 
years  afterwards,  a  petition  was  pn>sentcd  for  the  ;  To  this  bill  the  answer  of  the  defendant  h«a«" 
purpose  of  winding  up  the  affairs  of  the  company,  filed ;  and  by  it  he  challenged  the  right  of  thepW- 
and  an  order  was  made  upon  it.  Then  it  was  said  by  tifib  to  the  exclusive  copyright  of  tl»e  Dublin  H^Jfc 
the  official  manager,  on  behalf  of  the  shareholders, '  or  to  the  article  copied  from  it  into  the  d"«?~**T 
that  this  representation,  thus  made  by  their  agent, '  publication,  alleging  his  belief  that  the  »»**°JS 
was  to  go  for  nothing,  and  that  the  executors  were  oeen  written  by,  and  vras  the  property  of,  C*"!^ 
to  stand  exactly  in  the  same  position  as  thev  would  Wiseman,  and  that  tie  Dni/jii  Review  »»  t"" 
have  stood  if  they  had  been  told  that  the  whole  500  property  of  the  said  Cardinal  Wiseman  aud  the  «»?»• 
shares  had  been  allotted.  He  thought  fliat  was  ,  riors  of  .Maynooth  College.  The  <lefends«trtD 
against  equity,  if  not  against  the  law,  and  be  could  '  alleged  his  belief  that  the  composition  of  5*i  j^ 
not  place  the  names  of  those  executors  upon  the  list  j  had  not  been  paid  for  by  the  proprietors  of  theJg^ 

"      ""  ""         ....1  j^ffp^  an  J  that  the  nonpayment  was  to  be  g«oni« 

from  the  omission  of  the  statement  of  any  sach  pjf- 
ment  intheplaratTfTs  bill.  He  also  allraed  that  tw 
fifty-eighth  number  of  the  Review  had  been  •*'J~ 
him  anonymously,  which  he  supposed  was  done  JT 
the  editor  of  the  Review,  with  the-  <''V«*?.JJl 
understood  it,  that  the  article  should  be  copieo  Ijwj 
the  defendant's  publication,  which  publicatioo  M* 
been  in  a  previous  numbn-  of  the  Reriew  n"^ 
pndsed.  One  of  the  expressions  of  praise  «■  " 
these  terms:  "But  wo  must  first  call  atteatkm  w 


of  contributories.     He  dissented  from  the  Master's 


Thuradmy,  April  U. 
Re  Tbb  Godolphik  Mining  Coup.\nt. 

Joint -Slock  Companies  Winding-up  Acts. 
Tfistop  Clarke,  on  behalf  of  the  official  manager 
of  the  above-mentioned  company,  moved  that  the 
order  made  by  tlje  Vicc-Chancellor  on  the  30th 
of  November  last  (see  16  Law  T.  209)  might 
be  discharged,  all  the  centributoiies  of  the  eom- 
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QUEEN'S   BENCH. 


70  most  useful  compibtions.  The  first  is  Gilbert's 
lies  of  pamphlets  on  the  Catholic  csnse,  purged,  as 
has  beeo,  of  some  objectiouable  matter  that  had 
3pt  in.  It  em  bodiet  many  documenit  which  laould 
rr«  lo  be  ottmenvue  sought  with  great  labour  in 
wspaper  files."  There  was,  however,  no  proof  of 
e  number  of  the  Review  in  which  the  copied 
dele  was,  havnng  been  sent  to  the  defendant  with 
e  plaintiff's  knowledge.  _ 

An  spplication  was  now  made  to  dissolve  the  in- 
nction  on  the  answer. 

The  Solicitor- General  (Wood)  and  Sensham,  in 
tppoTt  of  the  motion,  contended  that  no  legal  title 
>  the  exclusive  copyright  in  the  article  was  shewn, 
bktby  the  18th  section  (a)  of  the  Copyright  Act 
I  &  6  Vict.  c.  45)  it  was  provided  that  any  article  in 
periodical  publication  must  be  actually  paid  tar 
-jftire  the  legal  title  would  be  vested.  That  the 
ime  point  had  been  adjudicated  upon  by  the  V'ice- 
hsncellor  Shadwell,  in  Brown  v.  Cook,  II  Jur. 
' ;  and,  as  in  that  case,  the  plaintiffs  should  be  put 
I  trv  their  legal  right  by  an  action  at  law.  They 
so  8tBt«d,  that  the  whole  bets  of  the  case  had  not 
sen  mentioned  to  the  Court  when  the  ex  parte  in- 
motion  was  applied  for  and  obtained ;  and  that  the 
ith  of  the  author  or  proprietor  of  the  Review  as  to 
^nership  should  hare  been  made,  instead  of  that  of 
derk  or  manager. 

JoM.  Parker  and  Bagiiaw,  after  referring  to 
e  nth  section  of  the  Copyright  Act,  contended 
at  the  defendant  having  confessed  to  the  piracy 
tempted  to  justify  the  act  by  saying  that  the  plain- 
is  had  not  made  tbemaehres  proprietors  of  the 
rated  article  by  paying  for  it.  The  injunction  was 
ituned  under  great  pressure  of  time,  but  the  facts 
id  dates  were  all  then  stated.  It  was  said  that  a 
mtnct  by  a  publisher  with  an  antiior  on  certain 
rms  did  not  entitle  him  to  the  copyright  under  the 
Ith  section.  In  that  view  hardly  a  publisher  would 
tve  s  copyright,  for  it  hardly  ever  happened  that 
e  money  for  an  article  was  actually  paid  before  or 
the  time  it  was  supplied ;  it  was  written  under  a 
neral  understanding  as  to  the  terms,  and  the  reta- 
in once  being  shewn  to  subsist  between  the  aulfaor 
id  poblither,  the  copyright  jiassed  nnder  the  I8th 
ction.  It  often  happened,  indeed,  that  the  work 
IS  paid  for  by  part  of  the  proceeds  of  the  sale  of 
;  and  the  words  "paid  for  "  meant  under  the  em- 
oyment  of  the  proprietors. 
The  Solicitor- General,  in  reply. 
(Spotlitwoode  v.  Clarke,  2  Phill.  154,  was  also 
*d.) 

JCDOMBNT. 

The  Yice-Chamcellor  said  that  his  opinion  was 
lat  the  injunction  ought  not  to  be  dissolved.  The 
nly  point  was  that  it  was  said  that  the  plaintiff's 
tie  did  not  appear.  That  the  defendant  was  a 
rong-doer  was  clear ;  but  the  Court  must  be  very 
lutions  in  allowing  itself  to  act  upon  that.  It  was 
1  old  saying  that  "  hard  cases  made  bad  law ;"  but 
Is  lordship's  opinion  was,  that  the  plaintiff's  title 
id  sufficiently  appear  upon  the  bill  and  affidavits, 
'pon  referring  to  the  Copyright  Act,  it  certainly 
ppeared  that  the  view  of  the  Solicitor-General  was 
right  one,  and  that  actual  payment  was  a  necessary 


condition,  and  it  was  not  certain  that  that  was  not 
intended  by  the  Act.  Now,  upon  referring  to  the 
bill,  it  not  only  appeared  that  all  articles  were  sup- 
plied upon  the  terms  that  they  should  be  paid  for; 
but  it  was  stated  distinctly  that  the  article  called 
"Hierarchy"  was  the  exclusive  property  of  the 
plaintiffs,  and  this  was  confirmed  by  the  affidavit. 

The  motion  mtut,  tkerrfore,  be  reftued,  but 
without  eottt. 


(a)  The  foDowlos  is  the  section :  "  And  be  it  enaoted, 
lat  when  any  pubUaher  or  other  person  shall  before  or  at 
le  time  of  Uie  paaaing  of  this  Act  have  projected,  con* 
Tucted,  and  carried  on,  or  shall  hereafter  project,  con- 
uct,  and  carry  on,  or  be  the  proprietor  of  any  encyclo- 
aedia,  review,  maearine,  periodical  work,  or  work  pnb- 
ahed  in  a  leriei  of  books  or  parts,  or  any  book  whatso- 
rer,  and  shsil  hare  employed  or  khall  employ  any  persons 
>  Gompoee  the  same,  or  any  Tolomes,  parts,  essays,  articles, 
r  ponioQs  thereof,  for  publication  in  or  aspartof  the 
une  ;  and  such  work,  Toitunes,  parte,  essays,  articles,  or 
ortions  shall  hare  been,  or  shall  hereafter  be  composed 
nder  each  employment,  on  the  terms  that  the  copyright 
bereia  shall  belong  to  snch  proprietor  or  projector,  pub- 
sher  or  oondnotor,  and  paid  for  frjr  tuck  proprutor,  pro- 
tctor,  pnHUker,  or  eondttaor,  tne  copyrifrht  in  every  such 
ncTclopndia,  rcTiew,  manahie,  periodical  work,  and 
rorx  published  in  a  series  of  booka  or  parts ;  and  in  CTery 
olaine,  part,  essay,  article,  and  portion  to  compoted  and 
«>^  X^,  shall  be  the  property  of  such  proprietor,  pro- 
Mtor,  pnUiaber,  or  other  eondnetor,  who  shall  enj<rr  the 
use  rights  aa  if  he  were  the  actual  sothor  thereof,  and  shall 
lave  such  term  of  oopyright  therein  aa  ia  given  to  the 
mthors  of  books  by  this  Act,  except  only  that  in  the  case 
if  essays,^  articles,  or  portioDs  forming  part  of,  and  first 
inblished  in  reviews,  magazines,  or  other  periodical  works 
'f  *  like  nature,  after  the  term  of  twenty M^ight  years  from 
"^  fir^  pnbbeation  thereof  respectively,  the  right  of 
■nblishing  the  same  in  a  separate  form  shall  revert  to  the 
uthor  for  the  remainder  of  the  term  given  by  this  Act, 
"Tovided  ahravs,  that  daring  the  term  of  twenty-eight 
'ears  the  saia  proprietor,  projector,  publisher,  or  oon- 
dnotor shall  not  publish  any  such  essay,  article,  or  portion 
sparalely  or  singly  without  the  consent  previously  obtained 
f  ue  author  thereof,  or  his  aforeeaid ;  prorided  also  that 
othing  herein  contained  shall  alter  or  affect  the  right  of 
ay  person  who  shall  have  been,  or  who  shall  be,  employed 
s  Ubreaaifl,  in  nuljlish  any  siloii  liiM  r-urnposill'ii  in  a 
operate  form,  who  l)y  any  contract,  CTpr.^''^  iir  nnplied, 
i*y  have  reserved,  or  may  hereafter  reserve,  to  liimaclf 
noh  right;  but  every  author  reservinj;,  retaining,  or 
AViag  such  right,  shall  be  entitled  to  the  ctipyright  in 
noh  composition  when  published  in  a  separate  form, 
«OTrdin^  to  this  Act,  without  prejudice  to  the  right  of 
J™  proprietor,  projector,  publisher,  or  conductor   as 


irxcB-CBAjrcaxAom  xmuram's 

OOVXT. 

Beported  by  J.  Hanax  Coox,  Bsq.  Barriat«i-at-Law. 

April  15  and  16. 
Re  Nicholson. 
Truttee  Aet—Praetiee—Affidavtt—Truelee^* 
certificate. 
Semble,  that  the  affidavit  or  eert^ate,  under  the 
Trtutee  Act  (,1S50),  for  the  appointment  of  a 
new  tmtlee,  on  the  ground  of  the  wnwillingneu 
of  the  exitting  truttee  to  act,  ought  not  merely 
to  etate  generaUg  the  fad  of  nteh  unwilUngneu, 
but  to  ditelose  eireumetanea  shewing  whether 
lueh  unwillingnett  woe  or  woe  not  ^uttijiable. 
C.  P.  Phillipi  moved,  upon  notice,  under  the 
38th  section  of  the  Trustee  Act  of  1850,  to  confirm 
the  certificate  of  the  Maater  for  the  appointment  of 
new  trustees,  the  surviving  trustee  havmg  died,  and 
his  personal  representative  having  expressed  his  un- 
wiUingness  to  act  in  the  execution  of  the  trust. 
The  Master,  in  his  certificate,  stated  that  he  had 
been  attended  by  the  solicitor,  who,  by  his  affidavit, 
merely  stated  that  the  representative  of  the  sur- 
viving trustee  was  "  unwilhng  to  act."    The  parties 
had  gone  before  the  Master,  without  any  previous 
application  to  the  Court 

His  Honour  asked  to  be  famished  with  the  cer- 
tificate, and  said  he  would  mention  on  the  following 
morning  whether  he  was  satisfied  that  the  materials 
on  which  the  motion  was  founded  were  quite 
regular. 

Wedneedaf,  April  16. — TbeVicE-CHANOKLLon, 
on  coming  into  court,  said  that  he  had  looked  at  the 
certificate,  but  he  did  not  perceive  in  it  any  state- 
.ment  shewing  that  the  parlor  was  sought  to  bo  re- 
moved for  any  other  reason  than  th^  he  had  ex- 
pressed his  "unwillingness  to  act."  This  admitted 
of  explanation,  shewing  whether  his  unwillingness 
arose  from  being  requested  to  perform  some  act 
which  he  was  not  bound  to  do. 

Glome  said  he  appeared  for  the  personal  repre- 
sentatives of  the  surviving  trustee,  and  was  instructed 
to  consent  to  the  application. 

The  Vice-Chancbllok  then  made  the  order  as 
prayed. 


Oomnion  Hato  Courtt. 
oovBT  OF  QTraair's  bbitoh. 

Reported  by  Adiu  Bitti.sstov  and  Fj>ul  Fiairsi,L, 
S^rs.  Barristers-at-Law. 

Wedneidan,  April  IG. 
WiTTiNOTON  dem.  WtxriNOTox  t>.  Hards. 
Writ  qfreetitulion  after  revertal  qf  irregular 
Judgment  in  ejeclment. 
The  leuor  (if  the  plaint\ff  in  ejectment  obtained  an 
irregular  judgment,  which  woe  aflerwardi  eel 
aiide.    By  rule  of  Court,  it  war  ordered  that 
potienion  ehould  be  restored  to  the  ienantt,  and 
that  H.  should  be  admitted  to  d^end  as  landlord. 
H.  did  enter  into  the  ordinary  content  rule,  but 
not  at  landlord,  the  premitet  having  in  the  mean- 
time been  given  up  to  him  by  the  tenants.  The  rule 
could  not  be  served  upon  the  lessor  of  the  plain- 
t{ff,  who  absconded,  and  an  order  wot  then  made 
by  a  learned  judge  for  a  writ  of  restitution. 
Upon  application  to  rescind  that  order. 
Held,  that  a  writ  of  restitution  wat  the  proper  and 
established  remedy  in  such  a  case. 
A  rule  ntst  had  been  obtained  to  rescind  an  order 
of  Manle,  J.  directing  that  a  writ  of  restitution 
should  issue  in  this  case. 

It  appeared  by  the  affidavits  that  in  Juno  last  the 
lessor  of  the  plaintiff  obtained  judgment  as  upon  a 
vacant  possession,  but  that  judgment  was  erroneous, 
because  the  tenants  of  defendant  Hards  were  then  in 
possession.  Accordingly  the  judgment  was  set  aside 
by  Patteson,  J.  in  the  Bail  Court,  and  it  was  ordered 
tliat  possession  should  be  restored,  and  Hards  ad- 
mitted to  defend  as  landlord.  He  did  enter  into  a 
consent  role,  but  not  as  landlord,  he  having  became 
himself  the  occupier  in  the  meantime.  The  rule  of 
Court  was  drawn  op,  but  every  effort  to  serve  it  upon 
the  lessor  of  the  plaintiff  was  incffrrtnnl;  and  it  was 
sworn  that  he  liod  absconded.  Application  was 
then  made  to  Maule,  J.  nt  chambers,  nho  made  the 
order  above  mentioned. 

April  15. — Maciiawara  shewed  cause  against  the 
rule.  Tlie  writ  of  restitution  is  the  proper  remedy 
in  this  case  and  bos  been  constantly  resorted  to. 
(Goodriyht  v.  Noriyht,  Buincs,  178;  Doe  v.  Shall, 


2  Dowl.  tc  L.  161 ;  Doe  dem.  Pitcher  v.  Roe,  9 
Dowl.  971 ;  Doe  v.  Williamt,  2  Ad.  &  EU.  381.) 
The  dictum  of  Lord  Holt,  in  R.  v.  Leaver,  2  Salk. 
587,  is  not  at  all  conclusive  cf  this  case;  because, 
there  the  case  put  is  that  of  mere  strangers.  This 
defendant  is  not  a  mere  stranger.  In  Doe  dem. 
Stevens  v.  Lord,  7  .A.d.  &  Ell.  610,  6  Dowl. 
256,  the  judgment  had  not  been  set  aside,  and 
therefore  the  writ  conid  not  issue.  But  the  rule  is, 
that  when  the  judgment  has  been  set  aside,  the  writ 
lies  to  restore  the  party  wrongfully  disposset!^. 
(Tidd's  Forms,  690.) 

Gray,  contrk. — The  writ  of  restitution  can  issue 
only  upon  matter  of  record,  as  between  the  parties 
to  the  record,  the  ordinary  instance  being  upon  re- 
versal of  a  judgment  by  Court  of  Error.  Several 
cases  may  certainly  be  found  in  which  the  writ  has 
been  issued  in  cases  similar  to  the  present,  but  they 
are  all  referable  to  the  case  in  Barnes,  where  the 
matter  was  not  at  all  discussed.  [Lord  Campbell, 
C.J. — But  we  should  not  be  disposed  to  disturb  a 
practice  settled  by  a  long  course  of  precedents.] 
There  are  authorities  the  other  way : — Lilly's  Pr. 
Reg.  tit.  "  Restitution  and  Re-restitution;"  Anon. 
2  Solk.  588;  and  72.  v.  Leaver,  ib.  587.  It  is  not 
merely  necessary  that  the  applicant  for  the  writ 
sbonla  be  a  party  to  the  record,  but  the  right  to  the 
writ  must  appear  by  record.  [Eulk,  J. — Even 
upon  reversal  of  a  judgment  in  error,  it  does  not 
appear  by  the  record  that  possession  has  been  taken.] 
"Then  there  must  be  a  id.  fa.  quare  rettitutionem 
non.  [Lord  Campbell,  CJ. — In  reason,  the  party 
ought  to  be  restored  to  what  he  has  lost  by  an  erro- 
neous judgment.^  But  this  is  a  writ  of  execution, 
and  the  ordinary  incident  attaches.  [Erlk,  J. — la 
Sellon's  Practice,  the  rule  is  laid  down  that  the  writ 
is  the  proper  remedy  in  a  case  like  this.]  In  Doer. 
Williamt,  it  is  said  that  the  order  of  tlie  Court  ought 
to  be  upon  the.  party  in  possession,  not  upon  the 
sheriff.  In  Doe  v.  Lord,  also,  no  sanction  is  given 
to  this  practice.  [Erle,  J. — Lilly,  in  his  Practical 
Rixister,  upon  wmch  you  rely,  says  that  this  writ  is 
to  be  resorted  to  on  extraordinary  occasions,  when 
the  ordinary  process  will  not  do.]  Attachment  is 
the  well-known  remedy  for  disobeying  an  order  of 
the  Court.  Cur,  adv.  vult. 

JUDGMENT. 

Lord  Campbell,  C.J.— In  this  case,  which  was 
argued  yesterday,  we  took  time  to  consider,  and  are 
now  prepared  to  give  our  judgment.  AVe  think  that 
the  rule  for  rcsdndin^  the  judge's  order,  directing  a 
writ  of  restitution  to  issue,  ought  to  be  discharged. 
The  established  practice  bas  bucn  that  when  a  jodg- 
ment  in  ejectment  has  been  irregularly  obtained) 
and  possession  has  been  delivered  under  it  to  the 
lessor  of  the  plaintiff,  the  Court  wilt,  in  the  first  in- 
stance, grant  a  rule  upon  him  for  restoring  the  pas- 
session ;  but  if  that  rule  becomes  ineffectual  from 
the  party  having  absconded,  a  writ  of  restitution  is 
awarded.  In  Doe  dem.  Williamt  v.  Williamt,  the 
writ  of  restitution  was  set  aside  as  irregular ;  but 
there  no  previous  rule  had  been  made  on  the  lessor 
of  the  plaintiff  to  restore  possession,  and  the  inter- 
ference of  the  sheriff  under  the  writ  of  restitution 
might  have  been  unnecessary.  So  in  Doe  dem. 
Stephent  v.  Lord,  the  Court  said  that  there  could 
not  be  a  writ  of  restitution,  after  setting  aside  a  writ 
of  habere  facias  possessionem ;  judgment  having 
been  obtained  by  the  lessor  of  the  plaintiff  still  re- 
\  mained  in  force,  and  tlio  proper  relief  was  declared 
to  be  by  a  mie  on  the  party  to  restore  possession. 
But  in  the  present  case  the  judgment  in  ejectment  has 
been  set  aside,  and  the  prior  rule  for  restoring  posses- 
sion has.  been  found  inulfectual  from  the  party  having 
absconded.  It  was  admitted  by  ^Ir.  Gray  ttiat  the  case 
in  Barnes  has  been  followed  by  a  number  of  other 
cases,  in  which  a  writ  of  restitution  has  been  granted 
undersimilar  circumstances.  Heveryleamedlyargned 
that  all  the.'!e  decisions  are  different,  and  that  tha 
practice  which  has  sprung  upought  to  be  condemned, 
on  the  ^ound,  that  there  can  be  no  writ  of  restitu- 
tion except  on  matter  of  record.  The  most  usual 
writ  of  restitution  has  certainly  been  on  the  reversal 
of  a  judgment,  hy  a  Court  of  Error ;  but  he  did  not 
cite  any  authority  to  shew  that  a  writ  of  restitution 
is  necessarily  confined  to  matter  of  record ;  and  on 
principle,  there  seems  no  reason,  where  possession 
has  been  obtained  under  a  judgment,  tliat  the  writ 
should  not  be  directed  to  the  sheriff,  to  restore  pos- 
session if  the  judgment  be  set  aside.  The  obje<»on 
made  in  this  cose,  that  the  defendant  was  not  a  party 
to  the  record,  was  answered  by  the  affidavit  tfa^  he 
bad  appeared  and  entered  into  a  consent  rule,  and 
the  possession  may  be  considered  as  taken  tromhim, 
as  it  was  taken  from  the  tenant  who  held  under  him, 
and  it  may  well  be  said  to  be  restored.  We  are, 
therefore,  of  opinion  that  the  order  of  the  learned 
judge  was  authorised  by  the  established  practice, 
and  this  practice  is  not  contrary  to  any  principle  of 
law,  and  enables  the  Court  to  redress  a  wrong  which 
could  not  otherwise  be  redressed,  without  the  delay 
and  expense  of  an  action  of  ejectment  We  aU 
think  it  ought  not  to  be  disturbed,  and  the  rule  will 
therefore  be  discharged  for  setting  aside  the  judga'i 
order.  Rule  diichargea. 
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QUEEN'S   BENCH. 


T/mniaf,  April  17. 

Drvmmond  v.  Tillinobdrst. 

Beewrityfor  ecitt — Ftrtigntr  rttidtnt  m  Mi* 

A  foreigner  aetuallf  reeident  teithin  IhU  realm, 

e»d  not  *hew*  to  katt  mty  domcU  abroad,  frill 

not  te  reguirtd  to  give  tteurityfor  eoitt,  although 

it  be  tworm  that  he  it  omljf  temporarily  rerident. 

Greenmood  nored  for  •  rale  to  shew  came  why 

Ihe  proceedmp  shoald  not  be  stayed  until  the  plain- 

tUT  gave  lecuntY  for  costs.  The  plaintiff  was  a  negro, 

•nd  had  been  hired  by  the  defendant  at  California  to 

serve  as  cook  on  board  his  vessel  on  her  voyage  to 

Bndand.    The   affidavit    fiirther  stated   that   the 

plamtiff  had  declared  that  he  was  a  native  of  Phila- 

ddphia;  that  he  was  only  temponrily  resident  in 

this  country ;  and  that  the  deponent  believed  that  as 


eonveyance  of  the  land  to  the  company.  These  had 
been  no  payment  or  tender  of  the  money,  nor  any 
tender  M  any  conveyance  by  the  company.  The 
leuor  of  the  plaintiff  then  gave  notice  to  the  com- 
pany to  quit  and  deliver  np  possession  of  the  land 
and  brought  this  ejectment.  At  the  trial,  before 
Ciesswell,  J.  at  die  last  assises  for  the  county  of 
York,  it  was  contended  that  the  defendants,  having 
been  let  into  possession  by  the  consent  of  the  lessor 
of  the  plaintiff,  were  mere  tenants  at  will,  and  that 
the  lessor  of  Ae  plaintiff  was  entiUed  to  determine 
that  will  by  notice,  and  bring  this  action.  The 
learned  judge,  however,  directed  a  verdict  for  the 
defendants,  reserving  to  the  plaintiff  leave  to  move  to 
enter  the  verdict  for  nimself. 

Knmolet  now  moved  aocordingir,  and  contended 
as  before  at  the  trial.  He  argued,  also,  thati>o«<i«i 


JFfdBMciqr,  Aftil  tt. 

Doa  itm.  irsvKur  v.  Bnixuf. — Ontcder  moved,  pn- 
•nant  tolemra  nwrred,  to  eater  a  wnuDit.  Tbe  qa««tx» 
was,  whether  a  ooarejanee  inder  which  the  lenor  of  tkt 
pUintJff  eUimed  wu  void  a*  imwrn/k  erediuxs.  (Jtmm  t. 
WUIaktT,  Long.  &  Town.  F.  Sx.  B«s.  141 ;  S  Saffka'i 
Vend.  &F.9S^  £ici«  to  dknc  enM. 

XoaLar  v.  lirTn.—WliaUlnxumai  tat  a  new  trial,  oa 
the  groond  of  misdirection.  The  qnestkm  tamed  spot 
the  oonstmction  to  be  pnt  spon  •oma  oBnditiaaa  of  Mt. 
(ComU  V.  CatUU,  4  H.  *  W.  734) 

JW«  tim,  mint  lit  fartim  earn  ^fvwit* 

tBuillt  HIM. 

Bows  V.  ICuraaa.— ir.  Oamttrt  moved  forantwtnl, 
upon  the  ground  that  the  verdiot  was  againaS  Ot»  endaan 
aad  npon  sffldsvita,  XuU  to  •*«■  canr. 

KiToa  e.  Tb>  8wi>su  Winawoaxa  Co»iaT.— 
J.  Svam  moved  for  a  new  trial  qioa  the  KTaand  aim' 


soon  as  tbe  money  which  he  now  had  in  his  pos-  Anattead  v.  T%e  North  Sti^ordthire  Saiheay 
session  was  spent  he  would  have  no  means  of|  OMnMny,  Q.  B.  (not  rejiorted)  was  distingoisbable, 
subsistence,  and  would  be  compelled  to  go  to  sea   Uie  landowner  there  'being  in  fiiult,  and  having  a 

^_:.       //if^..  _      ^-  » K   D     ff.    A1J    (wio  .  ...J i—£ At 1 ri.:.i i j  ^i ^ i J 


anio.  (0/tea  v.  Johnton,  5  B.  &  Aid.  908;  and 
Naylor  v,  Joieph,  10  Moore,  522,  are  authorities  in 
snpport  of  this  application.  [Lord  C ahpbill,  C.J. 
I  alwajrs  thought  that  the  rnle  was,  that  even  though 
the  plaintiff  was  a  foreigner,  the  Court  would  not 
require  security  for  costs,  if  at  the  time  he  was  resi- 
dent in  this  country.]  The  rule  is  not  so  stated  in 
Olioa  V.  Johnion.  [Erlk,  J.— That  case  seems  to 
stand  alone.  In  an  Anonymout  case,  8  Taunt.  737  ; 
3  Moore.  78,  it  was  sud  that  security  would  not  be 
rei^nxred,  where  tbe  plaintiff  was  a  foreigner  usually 
resident  abroad,  but  at  that  time  staying  in  this 
country;  and  that  case  is  cited  and  acted  npon 
in  DowNnf  v.  Harmait,  6  Mee.  &  W.  132. 
WiOHTMAK,  J. — In  Oliva  v.  Johnton,  a  foreign 
domicil  was  distinctly  sbewn.l  Sorely,  that  cannot 
be  the  test.  A  foreigner  who  apparently  has  no 
Jomicil  anywhere,  but  is  wandering  over  the  world 
from  one  country  to  another,  is  a  sort  of  person  firom 
whom  it  would  oe  more  reasonable  to  reouire  secu- 
rity for  costs,  than  a  foreigner  permanently  resident 
•t  some  known  place  abroad,  and  occasioiudly 
visHinc  this  country. 

Loid  Campbbll,  C.J.— This  application  seeks  to 
carry  the  rule  further  than  any  of  the  cases  cited. 
The  utmost  that  has  been  decided  is,  that  a  foreigner 
having  s  domidl  abroad,  may  be  called  npon  to  give 
security,  though  at  the  time  resident  here ;  bnt  in 
tiiis  case  the  plsintiff  is  a  fordgner  domidled  here, 
so  far  as  appears,  or  at  least  having  no  domicil  else- 
where. TM  presumption  is,  therefore,  that  he  will 
mnain  here ;  and  he  ought  not  to  be  required  to  give 
•aeority  for  costs. 

Paitbsok,  J.— Even  if  a  fordgner  be  domiciled 
•broad,  it  lies  on  tbe  defendant  who  asks  for  security 
for  costs  to  shew  that  his  residence  in  this  country  is 
of  a  merely  temporary  nature. 
WioBTMAK,  J.  concnired. 
Erle,  J.— In  many  cases  the  application  has  been 
lefosed,  if  the  pUntiff,  though  a  foreigner,  was  actu- 
ally resident  here  at  the  time.  There  is  only  one 
«ase  the  other  way,  that  of  Oliva  v.  Johnton ,-  that 
case,  therefore,  is  not  to  be  extended ;  and  there  it 
appeared  clearly  that  the  foreigner  was  domiciled 
abroad.  There  is  no  case  or  principle  of  law,  which 
will  sost^  the  present  appHeation. 

— —  RuUr^fiued. 

Wednttday,  April  23. 
Do*  Am.  HcDSON  «.  Tas  Lbkos  and  BRAoroBD 
Railwat  Compamt. 
JUtUmay  eompany—Oompentation— Award. 
A  rtUway  company  [having  by  itt  Act  of  Parlia. 
ment  powert  to  take  tifndt  eompnltory)  entered, 
bf  the  content  cf  a  landowner,  upon  certain  <if 
tie  land*,  and  an  aortement  wat  made  between 
the  bmdowmr  and  tie  company    to  rrfer  the 
qutetion  of  ihe  anumnt  qf  compentation  to  an 
mrbitrator.     After  the  award   wat  made,  but 
brfore  payment  of  any  money  or  any  tender  ef  a 
conveyance  of  the  landt,  Ihe  landowner  gave  the 
company  notice  to  guif  the  landt,  and  brought  an 
aetUm  ^^ectment : 
Held,  that  tie  action  teas  nof  maintainable. 

This  was  an  action  of  ejectment  brought  to  recover 
a  iriece  of  land  ai)joiniqg  the  river  Aire,  and  formerly 
bdonging  to  the  lessor  of  the  plaintiff.  Upon  the 
4th  of  July,  1844,  the  defendants  obtained  their 
special  Bailway  Act,  in  which  were  contained  powers 
for  tbe  ooinpulsorv  purchase  of  certain  lands.  On 
tbe  29th  of  December,  1845,  the  lessor  of  the  plaintiff 
gave  the  defendants  permission  to  enter  the  land  in 

Xiestioo  (part  of  the  lands  within  the  powers  of  the 
et),  and  agreed  with  them  by  an  agreement  (which 
was  modified  in  the  year  1847  by  another  ureement) 
to  refer  the  amount  of  compensation  to  be  paid  to 
him  to  an  arbibrator.  The  companv  entered  and 
took  possession  of  the  lands  under  this  agreement. 
Tbe  arliitrator  did  not  make  his  award  until  the  9th 
of  Ma^,  1849,  when  he  awarded  to  the  lessor  of  the 
plaintiff  the  sum  of  5,023/.  for  the  land  and  injury, 
me.  Itupeared  that  at  tbe  reference  there  had 
bean  a  dispute  as  to  some  rights  claimed  by  the 
lesMT  of  the  plaintiff  to  the  use  of  the  water 
of  the  liver  Aire,  and  this  dispute  was  renewed  after 
the  Bward  in  a  negotiation  about  the  terms  of  the 


remedy  for  the  valae  of  his  land  ;  and  that  case  having 
also  proceeded  upon  stat.  8  &  9  Vict,  c  18,  wUch 
was  inapplicable  to  the  present. 

Lord  Campbbll,  CJ. — The  learned  judge  was 
quite  right  at  the  trial.  This  action  of  ejectment  is 
not  maintainable.  Under  the  special  Act  of  this 
railway,  the  defendants  had  a  right  to  get  possession 
of  the  nroperty  by  proceeding  in  a  certain  manner. 
Instead  of  that,  aU  the  parties  interested  agree  to  refer 
to  an  arbitrator.  Meanwhile  the  defendants  take 
posseasion,  and  probably  make  valuable  improve- 
ments. They  cannot  be  treated  as  mere  tenants  at 
will,  or  at  any  time  be  made  to  become  trespassers 
by  a  demand  of  possession.  The  plaintiff  has  here 
just  as  good  a  remedy  as  in  Doe  dem.  Armittead  v. 
The  North  Stafferdtkire  Railway  Company,  tor  he 
may  have  his  mone^  for  the  land  under  the  award. 

Pattbson,  J. — Under  the  spedal  Act  the  com- 
pany cannot  enter  upon  the  lands  which  they  have 
the  power  tp  take  compulsorily  until  compensation 
be  made.  But  when  consent  is  given  to  their  enter- 
ing, nothing  remains  but  the  compensation.  It  would 
be  monstrous  if  any  landowner,  dissatisfied  with  the 
amount  of  compensation  awarded  him,  m%ht  revoke 
his  consent,  and  make  the  company  trespassers. 

WiOHTMAN  and  Eblb,  JJ.  concurred. 

Rule  rrfuted. 

BtTSnrESS  OF  THB  WKKK. 
TInmimi,  April  17. 

Xxnnr  «.  'Bvtm.—iratmn  moved  for  a  new  trial  on 
attdavitj  that  the  danueea  were  ezoflsrfve.  The  trtel  took 
phue  before  CrenweU,  J.  at  York.  Salt  rf^td. 

BiiK  B.  Tb«  Lohms  lire  Noan-Wasnaa  Rulwat 
CoitTK-sr. —Htndtrim  sod  BrammU  were  heard  againut 
the  rule.  The  .Mfonurjr-Sowni/,  red,  ud  OwMe  oontrl, 
were  not  esUed  npoa.  Salt  tlktobittfir  a  mm  trial. 

Dob  <lem.  Niczolls  v.  Bowaa.— Arff  moved  to  enter 
the  rerdiot  for  the  plaintiff  on  the  flrtt  and  seeond  demises, 
and  M  to  part  of  the  property  on  the  third.       BmltmM. 

BTSDVLra  t.  Cbakbbblatbb.— Action  for  libd,  im. 
pnting  to  the  plaintifr  that  he  maintained  a  nnisanoe  on 
his  property,  tried  before  Patteson,  J.  at  Hereford ;  rer- 
dict  for  the  plaintiff,  damage*  40»,  WiattUf  moved  to 
enter  the  veroiot  for  the  defendant  on  the  seoow)  •pedal 
plea,  or  for  a  new  trial,  on  tbe  grannd  of  nriedirection. 
The  Iramed  jndge  told  the  jnty  that  the  plea  wm  not 
proved,  nnleu  certain  aDeotkns  in  it  were  proved,  which 
were  now  contended  to  be  immaterieL  (Lousier  r.  Poimttr, 
5B.>0.647;  Sttdit  r.  Tlu  tomdon  omd'yorO-Wttlmi 


reotian.  and  that  the  vetdiet  was  against  t 

npon  affldavits.  Cmr.  adr.  mit. 

BaamrAB  v.  Hirsaura  aad  AvorxBa.  —  au^  geqi. 
moved  for  a  new  trial,  npon  the  eroand  that  tha  •■•(•• 
were  uiuisilie,  or  to  redaoe  the  damage*. 

Xrnlt  r^hrf, 

Dob  dw.  Putbbv.  DtMmmoao.—Bmlt  moved,  imwit 
to  leave  reaerved,  to  enter  the  vaidiet  for  tbe  dAaiati 
agon  sevCTil  groond*.  Hie  aetion  wa*  brought  agaia  • 
lesiee  upon  aa  alUged  foffeitare,  and  it  wa*  am  oo*. 
tended— 1.  That  there  wa*  a  waiver  of  the  tbifdlmt,i 
■ay,  or  aa  aoqnieeoeme  in  the  doing  of  that  lAick  n* 
complained  of  ■*  the  breadi  of  oovenant.  {Dot  v.  JBm, 
STaaBt.78;  Dot  y.  KmgU.iC.kV.atU;  2)Mv.JMh>, 
9  C.  &  P.  706;  Jrwuifj.  Woodward,  8  B.  &  C.  tit.  Bm 
also  1  Smith'*  L.  C.  Bote*,  18, 19.)  I.  That  then  ni  • 
license  from  the  l***or  to  do  iht  act  complained  at,  vtiek 
liccnae  w*a  nnrevoked.  S.  That,  under  thepiii*>*i*Hf 
Parliament  for  *ettling  the«*tate*iadiapate,tkaiaMa 
of  tlie  plaintiff  had  no  title.  (Damper'*  caae,  I  ^Hit 
h.  C.  1»-IS:  atrtnett't  ca*e,  ib.  »). 

Xmlt  to  Jkemtmtm. 

BuiAT  e.  OsBOBBB.— Xlivial*,  Scijt.  moved  btttm 
trial  npon  the  gronnd  of  miadbeetioB.    He  mad*  ta» 

r>int*,  Bnt  the  lint  w**  < 
Bx.  >30.  and  tbe  Oonrt 
proved  at  Ihe  trial  tqpoB 

WooB  «.  Babtist.— Flaad  moved  to  *at  aaide  i^nloia. 
tonr  jodgment,  to  reaoind  an  order  of  Brla,  J.  aai  fcr 
leave  to  tha  defendant  to  plewl  to  the  actioo.    XtUtM. 


covKT  or  OOl 


sea. 


SaamuQmfamM,  4  Ex.  Bep.  t4t;  Qaanaaa  v.  BanttU, 
«H.&W.4Mi  JNdtv.Ai<(<QleU,4C.B.78S,  were  cited. 

JMtiM. 

HoorBB  e.  Baix.— Cue  for  diatnrliaaoe  of  a  wur ;  Ptaa, 
traverse  of  tbe  right ;  tried  before  Martin,  B.  in  Will*, 
*ad  verdict  for  tbe  plaintiff.  Englakt,  Sent,  moved  for  a 
new  trial,  oa  the  gronnd  of  nuaduection.  The  defondnnt 
held  under  a  leaae  for  live*  from  the  bttbop,  granted  in 
IMS ;  and  had  obetmcted  the  way  in  1846  by  potting  np 
poat*,  which  bad  rcmaiaed  down  to  the  commencement  of 
the  action  in  1850.  There  wa*  evidence  of  n*er  for  about 
twenty  years  before  1846.  The  judge  merdy  asked  the 
jnry  whether  there  had  beeo  a  n*er  ■*  of  right  tat  twenty 
yean  before  tbe  obetmetion!  telling  them  that,  if  so, 
they  onirht  to  find  an  immemorial  riKht,  and  a  verdict 
for  tbe  plaintiff.  He  onfAt  to  have  told  them  that,  if  there 
w««  an  antecedent  period  when  no  aach  right  existed, 
their  verdict  onftht  to  be  for  the  defendant;  aad  there 
wa*  anch  a  period  in  this  oaaa,  beoanae  tbe  naer  anbae- 
qnent  to  the  leaae  in  18S3  oonld  not  bind  tb*  reveraiooer. 
irigitt  V.  Walktr,  1  Cr.  M.  &  B.  217 ;  Gale  on  EaaemenU, 
IM.  Jtmlfiti. 

Dob  dtm.  Titham  «.  CAnAMoaB.— Praraca  moved  fbr  a 
new  trial  herein,  on  the  eroand  that  tbe  leuned  Judge  had 
miadirected  the  jury  aa  to  tbe  effect  of  eertain  aramrea  in 
tbe  deed*  upon  whieb  tbe  leaaor  of  the  plsintiff  relied. 
{Figgotft  c**e,  11  Bep.  27  Com.  Dig.  Fait,  F.  I ;  KmgU 
V.  Cttwumtt, 8  A.  &  B.  S16i  O^ard  v. Porter,  1  M.  &  O. 
909.  Oir.  ode.  tuU. 

PBBmcAB  e.  CotBOBAVB.— Tbi*  wa*  a  Uthe  iaane,  tried 
before  AUaiaon,  B.  at  Uncoln,  when  a  verdict  wa*  found 
for  the  defendant.  WkUekurtt  now  moved  for  a  aew  trial, 
on  the  groond  of  miadireotion  aad  that  the  verdict  we* 
«g«in«t  evideoee.  Cur.  adt.  nUI. 

Latbav  v.  Sfbddt. — £mA  moved  to  reacind  an  order 
of  Patteaon,  J.  aUowing  the  plaintiff  ooata  under  aeo.  13  of 
tb*  laat  County  Court  Act  (13  A  14  Tict.  c.  61),  tbe 


having  been  removed  by  etriiarari.  The  judge  at  the  trial 
had  refoaad  to  certify ;  and  the  olaoae  wa*  now  lield  to  be 
permiiaive,    (Jm«i  v,  Barriton,  17  Law  T.  41.) 

StUtniti. 
Dob  dtm.  loan  AsBBvavoAK  v.  Kicbabl.— iUbn 
moved  for  a  new  trial,  on  the  gronnd  that  certain  entriee 
in  the  steward's  sooounta  bad  been  improperiy  received. 

Cktr.  od*.  vmli. 


Bspocted  by  JoBB  Tboktsob  and  DABiBa  Tasaus  Xru^ 
Jtaqn.  B»rri»t*ia  at  T<  a. 

tiwrtday,  April  17. 

RiDSDALB  0.  LATOrB. 

Rxeeution—Ditchmrgeofimolventpriitnir   Plain- 

t{f  dead,  leaving  no  neif  tfMn. 
In  the  year  1847  a  dffemdmt  wm  taien  aancB- 
tion,  and  in  July  1849.  tie  J^nttif  Sti  imiml. 
vent  cireumttanee*.     On  I9M  Ftbnary,  ISO, 
IhepUmttift  will  wat  proved,  Ms  vide*  Mag 
executrix.    In  the  following  Augmt  the  wUaw 
died  intettate,  and  without  ittue:  tad  tk»m$k 
diligent  tearch  had  been  made,  ao  aert  tf  km 
cotUd  be  found.    The  Court  declined  grantint  a 
rule  for  the  drfendantt  ditcharge,  but  acceded  t* 
a  propoMl  qf  tie  dtfendant  that  tie  cote  tkimU 
be  rfferred  to  tie  Matter  to  inquire  iaia  and 
report  upon  it  at  tie  drfendantt  expent,  potter 
being  given  Mm  to  advertieefor  next  rfUn. 
Ball  morei  for  a  rnle,  to  shew  cause  why  the  de- 
fendant herein  should  not  be  discharied  oat  of  cat- 
tody.     The  affidavit  disdosed  the  foUowiag  &ets. 
The  defendant  was  taken  in  ezecation   and  in- 
prisoned  at  the  suit  of  the  plaintiff  in  tbe  year  1847, 
for  the  sums  of  647/.  and  112/.  remectiTely.    On  tkt 
18th  of  July,  1849,  the  plaintiff  died,  being  thea  is 
insolvent  circamstaaoea.     His  will  was  proved  ea 
the  I9th  of  February,  1850,  his  widow  boBf  tm- 
cutriz.    In  the  following  August  the  widow  died  ia* 
testate,  irithont  children ;  and  though  diUgeot  sesrck 
had  been  made,  no  personal  repicaentative  of  tha 
parties  nor  any  next  of  Idn  could  be  discovered.  This 
gentleman  remaining  in  custody  under  tbeae  dieaa- 
stancesL  it  is  submitted  the  prewnt  motioD  dioeld  be 
granted.    Brougkton  v.  Martin,  1  Bos.  it  PuL  ITS. 
In  that  case  the  Court  discharged  a  defendant  out  ef 
custody  who  was  in  execution  at  the  suit  of  a  pUatiff 
decnsed,  on  whose  part  no  will  had  been  ptwsed  w 
administration  granted,  and  wboae  fomily  dadmsd 
interfering.    The  diflferenoe  is,  that  in  thiB  prestnt 
case  there  are  no  next  of  kin  to  serve  the  rule  on. 
{Parkinton  v.  Horlock,  2  New.  Rep.  240 ;    Gore  v. 
Wriqkt,  1  Dowl.  N.  S.  864 ;    Taylor  t.  Jtarwsn, 
16  M.  &  W.  781 ;    Camp  v.  Pope,  14  Law  T.  SM). 
These  are  all  the  cases  in  fsvour  of  or  adverse  to  ws 
application.    The  case  of  Camp  v.  Pope  is  an  saitbo- 
nty  which  supports  this  motion.    There  the  Coat 
granted  a  rule  for  the  discharge  of  the  defjeodtnt. 
though  the  affidavit  contained  no  statement  of  Ae 
plaintiff's  death.    Here  ire  have  not  on]^  evidenoe 
of  the  plaintiff's  death,  bnt  also  of  adminiatntioa. 
[Williams,  J.— What  a  singular  thing  it  is  that 
here  are  two  persons,  ndther  of  whom  baa  any  next 
of  kin.]     It  is.    [Cbbsswbll,  J.— There  is  one 
good  reason  oo  the  fooe  of  your  affidaeit  why  At 
Court  should  not  interfine.    It  i>  sworn  that  Kids- 
dale  died  insolvent.    Tbe  defendant  is  imprinoad 
for  a  large  sum  of  money,  aad  tbe  plaintifl*s  erediton 
may  vrish  to  detain  him  tOl  payment].     n«  d»> 
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md&nt  U  whollf  unable  to  pa; ;  he  might  aa  well 
e  asked  to  clear  off  the  national  debt  ai  the  snm  for 
rhich  he  is  imprisoned.  We  do  not  even  know  who 
to  creditor*  are.  Perhaps  the  Conrt  will  allow  the 
ase  to  go  before  the  Master.  ^Jsavis,  C.J. — ^You 
ropose  that  the  Master  should  inquire  into  the  case, 
nd  report  upon  it  at  your  expense  ?]  Yes. 
Jkbtis,  C.J. — Let  the  application  be  referred  to 
lie  Master  to  inquire  into  the  case,  and  report  upon 
;  at  the  defendant's  expense  j  power  to  be  given  to 
he  Master  to  advertise  for  next  of  kin  and  make  his 
eport  to-tiiis  Court.      ___      Btil*  aeeordtnglj^. 

Dob  dem.  Quinlak  v.  Roc. 
ludgmtnt  agiuiut  eaiual  ijtetor — Omiuion  of  tig- 

nature. 
When  the  notice  to  the  tenant  in  potHMtion  had 

not  been  euiieribed  with  the  name  qf  the  eaeual 

Rector,  the  Court  nevertheleei  granted  a  ml*  for 

judgnunt  agahut  Aim. 

Joyt*  moved  for  judgment  against  the  casual 
jector  on  the  nsoal  affidavit  of  personal  service  of 
be  declaration  upon  the  tenant  in  possession.  The 
blaster  having  objected  to  draw  up  the  rule,  upon 
he  ground  tlut  the  notice  to  the  tenant  to  appear 
raa  not  signed  in  the  name  of  the  casual  ejector  or 
ritb  any  other  name. 

Joyce,  for  the  lessee  of  the  pluntiff,  now  snb- 
litted  that  the  omission  of  the  name  was  of  no  oon- 
eqnence  and  altogether  immaterial;  mistakes  in 
lore  important  parts  of  both  notice  and  declaration 
ad  been  held  not  material,  and  in  one  case  where 
lie  notice  was  subscribed  in  the  name  of  the  plain- 
tff  instmd  of  the  casual  qector ;  a  rule  for  judgment 
ras  nevertheless  granted.  {Haelewood  v.  i%ateher, 

T.  B.  351,  overruling  Peaceable  v.  Troublttome, 
brnes,  173.) 

By  the  Cocbt. — ^The  notice  will  do,  you  can  take 

rule.  Ride  granted. 

Datis  e.  BunnxLL  and  Anotbbk. 
Landlord  and  tenant— Covenant  to  pay  rate* — 

Demand — Re-entry. 
There  a  landlord  it  entitled  to  relate  po*$e$tion  of 
premiie*  on  breach  of  a  covenant,  la  a  teaie,  by 
the  tenant,  to  pay  rate*,  it  it  not  neceuary  that 
ihe  rate*  thoutd  have  been  demanded  ffthe  tenant 
b^or*  the  landlordretmne* pottetrion  under  euch 
protito  m  the  leate,  nor  that  the  tenant  ihould 
have  received  notice  ef  the  anettment  of  mteh 
ratet. 

This  was  an  action  of  trespass  for  fidse  imprison* 
aent.  The  plaintiff  is  a  puolican  and  liverv-stable 
leeper,  lately  occupying  a  livery  yard,  stnbles,  and 
oachhoose  in  Cathenne  Wheel-vard,  Windmill- 
treet.  These  premises  were  held  by  him  nnder  an 
ismgnment  of  a  lease  granted  by  the  defendant 
Sondl  to  one  Smith,  which  lease  was  purchased 
rom  the  Utter  by  plaintiff,  and  assigned  to  him  by 
liiection  of  Barrel).  The  lease  contained  a  covenant 
o  repair,  also  s  covenant  to  pay  rates,  in  the  usual 
brm,  with  a  proviso  for  re-entry  in  case  of  breach, 
rbe  defendant  Burrell  distrained  for  half  a  jrear's 
ent  due  at  Lady-day,  1850,  but  found  a  sulSdency 
if  foods  in  the  premises,  and  the  plaintiff  still  re- 
named in  possession,  but  he  endeavoured  to  let  the 
iremises.  On  the  25th  of  April,  during  the  tempo- 
ary  absence  of  plaintiff's  servant,  the  defendant 
lurrell  closed  the  outer  gate  of  the  yard,  and  placed 
adlocks  on  the  stables,  coachhouses,  and  other 
iremise*  so  occupied  by  the  plaintiff;  he  also  de- 
ained  fixtures  belonging  to  the  plaintiff,  and  refused 

0  permit  their  remov^.  In  this  state  of  matter* 
he  plaintiff,  on  the  said  25th  of  April,  proceeded 
rith  his  attorney  and  other  persons  to  the  premises, 
rhere  they  saw  Lane,  the  other  defendant,  who  re- 
iresented  himself  to  be  Burrell's  attorney.  A  con- 
ersation  ensued,  and  eventnaUy  the  defendants 
■lied  the  police,  nve  the  plaintiff  into  custody,  and 
lad  him  removed  to  the  police  station.  For  this 
respass  the  present  sction  was  brooght.  The  da- 
aaces  wera  laid  at  300/. 

The  defendants  pleaded,  1st,  Not  gnilty  by  statute; 
Ind,  That  defendant  Burrell  was  at  said  time  when, 
'k.  lawfully  possessed  of  the  said  premises,  and 
>eing  so  possessed,  the  plundff  with  divers  other 
•ersons  were  committing  a  breach  of  the  peace,  and 
rndeavouring  to  beat  in  and  break  the  doors  of  the 
aid  premises  and  to  effect  a  forcible  entry  tiierein. 
thereupon  the  defendants,  to  prevent  his  further 
Tooeedinf  in  that  breach  of  the  peace,  then  gave 
lie  plaintiff  into  custody  as  they  lawfully  might  for 
to  cause  aforesaid ;  3rd,  That  the  defendant  Borrell 
'•s  lawfully  possessed  of  and  in  a  certain  part  of  a 
srtun  yanl  and  certain  stables  adjoining  thereto, 
nd  that  plaintiff  entered  the  yard  with  other  per- 
ms and  made  a  great  noise  and  disturbance,  uid 
led  violent  and  threatening  lanynage,  and  disturbed 
lurrell  in  the  peaceable  possession  of  the  said  yard, 

1  breadi  of  the  peace,  &c. ;  whereupon  the  defend- 
ats,  in  order  to  preserve  the  peace,  gave  the  plaintiff 
ito  charge  as  they  lawfully  might. 

Seplication — De  injuria. 

The  cause  was  tried  before  the  Lord  Chief  Justice 
t  (be  littingi  after  Hilary  Term  in  Westminster, 


when  a  verdict  was  found  for  the  defendant,  leave 
bein^  reserved  to  enter  the  verdict  for  the  plaintiff 
if  this  Conrt  should  so  order  it,  with  5/.  damages. 
The  landlord,  Burrell,  at  the  trial,  contended  that 
the  premises  were  out  of  repair,  and  that  two  poor- 
rates  were  unpaid  ;  and  therefore  he  rightly  took 
possession  on  breach  of  the  covenant  in  the  lease. 
The  jury  found  that  the  premises  were  in  repair,  but 
that  two  rates  were  unpaid. 

Prentice  now  moved  as  above,  and  for  a  new  trial, 
on  the  ground  of  misdirection.  He  made  two 
points,— First,  that  it  was  not  proved  at  the  trial 
that  the  rates  had  been  personally  demanded,  or 
that  the  plaintiff  had  ever  received  notice  of  the  rates 
having  oeeia  assessed.  It  had  been  proved,  indeed, 
that  the  rates  had  been  demanded  firam  the  defend- 
ant's son  upon  the  premises,  but  that  was  not  suffi- 
cient, for  a  rate  is  not  "  due  and  pajrable  "  till  it  has 
been  regularly  made  and  notice  given  to  and  the 
rate  demanded  qf  the  tenant.  ( Vrinlh  v.  Hurrell, 
2  Bailey  Moore,  417.)  [CnasawBiJ.,  J. — All  you 
make  out  by  tint  case  is,  that  the  rate  is  not  due  by 
dittreu,  and  not  that  it  is  not  "  doe  and  payable.'n 
The  tenant  must  have  a  reasonable  time  allowed 
him  to  pay.  The  second  point  made  was,  that,  as 
the  taking  of  possession  by  Burrell,  and  the  en- 
deavour to  regain  possession  by  the  pUintiff  formed 
one  transaction,  the  defendant's  possession  was  in 
fiu:t  gained  by  a  forcible  entry,  and  therefore  was 
not  a  lawful  le-entry.  {Neaton  and  Wife  v.  J3ar- 
land,  1  M  &  G.  Mi.) 

CaEsswELL,  J. — ^That  case  has  been  overruled. 
If  the  landlord  has  a  right  to  enter,  and  be  does 
enter,  surely  he  does  nothing  wrong.  This  entry 
seems  to  have  been  lawful. 

By  the  Coubt.— In  this  ease  then  must  be  no 
role.  The  plaintiff  was  bonnd  to  take  notice  of  the 
assessment  of  the  poor-rate,  and  no  point  was 
made,  or  could  have  been  made,  that  a  reasonable 
time  had  not  elapsed  for  the  payment  of  the  rates 
by  the  plaintiff.  It  was  his  duty  to  seek  out  the  col- 
lector and  pay  the  rates.  He  makes  a  covenant, 
and  it  is  on  him  to  fulfil  it,  which  he  has  not  done. 
This  rule,  therefore,  most  be  refused. 

Rule  routed. 

BCsnrBSS  of  the  webe. 

WmnrfcMf,  April  17. 

EoiHxv  t>.  WiioHT. — This  was  an  action  on  a  promia- 
•ory  sot«  given  by  defendant  to  pUintiff  on  7th  NoTsmber, 
IMS,  for  the  sam  of  Sit.  Ik.  lOd.  The  defendant  pleaded 
— 1st,  that  he  did  not  make  the  note ;  2DdJv,  that  tae  note 
waa  given  on  fraodolent  reprawntation,  ana  there  wu  only 
partial  consideration.  The  eaoie  was  tried  at  the  laet 
saaues  at  Maidatone,  before  Lord  Campbell,  C  J.  and  a 
verdict  entered  for  the  plaintiff,  subject  to  a  motion  to 
enter  it  for  the  i^pfetidant  on  the  second  plea  to  thp  first 
count  of  the  declaration ;  alno  on  two  other  plenn.  Cham. 
frerf,  Q.C.  now  nH)\  o.l  ucfuriiinply,  and  contended  that  the 
aecona  pV'a  was  not  a  plea  of  fraud,  Iiut  of  partial  t'l  '  tre 
of  ooniiaenuiun.  The  worda  "fraudulently  and  <V  it- 
folly"  in  the  plea  were  mere  aurplasaffe,  and  nii^'lil  be 
■truck  ont  as  immaterial.  (Barley  on  Bills,  49-1.)  This 
being  a  plfa  of  partial  failure  of  consideration,  it  was  not 
necessary  to  prove  fraud,  (flari/r  v.  .B«rJtAoM«e,  F-oiVe'a 
N.  P.  Caa.  til.)  If  rou  prove  a  partial  failure  of  con-i  fa- 
tion,  no  m.'itter  under  what  circumstances,  the  plaint::  an 
onlvrecOTcr  for  the  remainder,  n^tigerv.  Vrc,  l'i:.it.e'i 
N.  P.  Caa.  216.)     By  the  Couei.— Take  a  rule. 

SmUniri. 

Paorsar  and  Wirs  e.  TaioSAB. — This  cause  waa  tried 
before  the  Ijord  Chief  Juatice  at  the  aittinga  after  Term. 
Verdict  for  plaintiiT,  damagea  52.  Sua^freiff  Q.C.  now 
moved  for  a  nile  oalUua  on  the  pUintiff  to  shew  canse  ^hy 
the  verdict  should  not  be  Bet  aaide  mid  a  new  trial  had,  on 
the  ground  of  misdirection,  or  to  arrest  the  judc^ent,  or 
for  a  eeinr«  dt  novo.  It  waa  an  ai'tion  fur  slander,  nr^rl  it 
was  now  contended  that  the  words  set  out  in  the  d'" '  ra- 
tion did  not  joatiiy  the  inoendocs,  and  that  his  Im  Up 
shonld  have  so  dii«otad  the  jory,  whereas  his  lordiihi|i  put 
the  case  to  them  in  the  veirworda  used  in  the  declaration. 
The  langnage  used  by  the  defendiant  could  not,  iu  point  of 
law.  bear  the  meaning  the  plaintiff  had  put  upon  it  in  thia 
declaration.  [Jaavis,  C.JT — It  is  the  province  of  the  jury 
to  say  what  the  words  mean.  I  tliiuk  the  first  count,  at 
an  events,  is  good,  though  the  ■■'•■oiid  may  not  he  •;o.1 
The  verdict  being  entered  generally  uu  bvth  oouotd,  if 
one  is  bad,  I  am  entitled  to  my  rule.  Bj  the  Covbt. — 
Take  a  role  to  arreat  the  judgment,  or  for  a  iw aire  do  novo. 

Smloniti. 

BoDiir  V.  Fbbkch.— Thia  canae  waa  tried  before  the 
Lord  Chief  Joatiee  at  Qnildhall,  and  the  pUintiff  noa- 
soited.  B$Um,  Sent,  now  moved  pnrsoant  to  leave  le- 
ierred  to  set  aaide  the  nonsoit,  and  enter  a  verdict  for  the 
plaintiff  for  7tl.  Thia  waa  aqoeation  on  the  oonatmotion 
of  a  oontraot  for  the  sale  of  coab.  S*U  uiii. 

Rati  e.  PAaanrsoa  and  Aiioimaa. — In  this  ease,  which 
waa  tried  before  Brie,  J.  at  the  Spring  Aaaiaea  for  Bm^- 
ingham,  the  plaintiff  was  DonsoitM.  CJCoUey,  Q.O.  now 
moved,  pursnaat  to  leave  reserved,  for  a  role  ouling  on 
the  defendant  to  shew  oanae  why  the  nonsoit  sluada  not 
be  set  aside,  and  a  verdict  entered  ibr  the  pUintiff  for  the 
sum  of  it.  This  wss  an  action  of  trespass  against  two 
josticet  of  the  peaee  fbr  a  levy  made  under  a  warrant 
leaned  by  them  for  the  payment  of  a  ohoreh.vate.  The 
objeotioa  ia,  that  the  warrant  waa  bad  on  the  face  of  it. 
The  directions  of  the  Chnreh.rate  Act  have  not  been  oom- 

C"  d  with.  The  learned  judge  ruled  that  thia  action  had 
n  brooght  in  the  wrong  form ;  it  ahoold  have  been  in 
*'  oaae  "  not  "  treapaaa."  fjiavu,  CJ. — SopposiDg  Par* 
kinaoa's  warrant  had  been  in  form  right,  he  wo^d  have 
been  aoting  within  hia  jariadiction.]  He  iaaoed  a  warrant 
of  diatrecs  beoaose  there  had  been  a  refliaal  to  pay  the 
ehufehwarden,  whereas  he  ought  not  to  have  iaaoed  it 
ontQ  there  had  been  a  demand  made  before  the  magistoatas. 


He  exceeded  his  jurisdiction  by  doing  that  which  the  Uw 
gave  him  no  aathority  to  do.  There  is  a  case  directly  in 
point  in  thu  qneation.  {Ltan  v.  Patridi,  4  New  Msa. 
Caa.  2fi8.)  rjxxru,C.J.— Baathewarraatbeenqoaahedr] 
So.  But  that  ia  immaterial ;  what  the  statute  says  is, 
that  no  action  aliaU  arise  unleea  the  oonviotian  is  iirst 
quashed.    By  the  CocsT.— Take  a  role.  Xulo  nioi, 

SocTHiLL  e.  Kiaam.—BuU,  Q.C.  and  J.  Bmtn  agreed 
that  this  caae  ahonld  atand  over.  The  Court  consented  to 
the  arrangement. 

BaiLST  V.  Srona. — This  canae  waa  tried  at  Stafford 
Aaaiaes,  before  Talfourd,  J.  —  Yerdict  for  plaintiff^ 
damages,  lOOf,  WTuUolei,  Q.C.  now  moTed  for  a  mis  to 
ahew  canae  why  the  Ter£ct  ahoold  not  be  set  aakie,  and 
for  a  new  writ  of  inquiry,  on  the  grotmd  that  the  damagea 
were  exceaaive.  The  learned  judge  aeemed  to  think  at  the 
trial,  that  a  aom  of  from  VA.  to  Sol.  would  be  sofBcieBt  for 
the  traapaaa  complained  of.  TCaxaswiu,,  J. — But  this 
might  have  been  a  oaae  in  which  a  jury  wera  better,  cooa- 
petent  to  estimate  the  amount  of  iqjoiy  than  the  judge.] 
There  waa  no  apeciflc  damage  proTed.  By  the  Couat.— 
There  will  be  no  rule.  SiU  r^fu—i. 

Oazrrxa  and  Oihzss  v.  Whitb, — C6U  moved  for  a  rule 
calling  on  the  defendant's  attorney  to  ahew  canae  why  an 
.order  ahould  not  be  made  on  him  to  pay  a  anm  of  money 
in  thia  canae,  on  the  ground  that  he  had  not  paid  the  debt 
and  coeta  iu  an  action  according  to  his  undertaking.  He 
had  paid  part,  made  many  promises  by  Utters  to  pay  re- 
mainder, bnt  61.  waa  stiil  doe.  [Jaavis,  C.J.— Wl^  did 
yoo  not  go  to  jndges'  chambers  tor  the  order  ?]  In  sneh 
a  caae  we  cannot  get  a  judge's  sommona  in  term  time.  By 
the  Cocar.— Take  a  rnU  to  shew  canae.  BmUjM. 

Hoixs  v.  Baxskx.— Thia  waa  an  action  against  the  de- 
fendant, the  proprietor  of  the  Wett  tf  Enflaad  Qissiraii- 
iivo  newapaper,  for  giring  an  inaconrate  report  of  proceed- 
ings which  took  pialje  in  a  former  action  of  libel  orouj^ 
by  the  plaintiff' and  tried  at  OoUdford  Aaaiaea  in  1847.  I^ 
oanae  waa  tried  at  Bxeter  Aaaiaea  before  the  Lord  Chief 
Baron — verdict  for  the  defendant.  Corfor  now  moved  for 
a  new  trial,  on  three  mtonda, — lat.  The  improper  rejec- 
tion of  evidence;  2nd,  Uiadirection;  3rd,  That  the  rerdiot 
waa  againat  the  evidence.  Aa  to  the  first  point,  a  news- 
paper was  pUoed  in  the  hands  of  a  Mr.  Hibbert,  one  of 
the  defendaat'a  witnesses,  and  he  was  asked  "  whether  a 
report  of  the  trial  in  that  newap^ier  waa  the  aame  as  that 
wUch  he  had  described  aa  a  fair  report."  The  Lord  Chief 
Baroa  ruled  that  the  qoeetion  ooold  not  be  naked  j  soeh  a 
qneation  could  only  be  put  with  reference  to  a  pwer  in 
witneaaea's  own  handwriting,  or  one  which  he  had  aeen 
before.  Oartor  then  asked  the  witneaa,  "  Waa  a  report  of 
the  trial  pnbliahed  in  the  A'aaiieal  Staitdard,  and  did  you 
belieTe  that  to  be  a  fair  report  P"  The  learned  judge 
woidd  not  permit  the  question,  and,  on  being  requested  to 
take  a  note  that  the  question  had  been  jraonibited,  aakad 
oounael  "  Will  yoo  take  a  note  yoursalfr"  This  waa  the 
rejection  of  eridence  complaiaed  of.  And  next,  as 
to  the  point  of  misdirection;  he  anbmitted  that  mis- 
direction might  be  by  actions  aa  well  aa  by  words. 
The  Lord  Chief  Baron,  by  oontinued  intermptiott  and 
remarks,  so  prejudiced  the  esse  before  the  jniy,  aa  to  induce 
them  to  ovenook  their  du^  (which  waa  to  give  due  weight  to 
the  plaintilTa  case),  and  to  find  for  the  defendant.  Hia 
lordship  aaid,  "  Here  ia  a  pUintiff  who  complained  ot  a 
libel  last  year,  and  now  ooinee  again  to-day  with  the  ^erf 
aame  libel  and  makes  a  brief  of  it."  CarUr  therefore  anb- 
mitted that  auch  ao  obeerration  from  the  Bench  was  im- 
proper, aa  he  had  not  finiahed  hia  caae,  and  it  was  likely  to 
prejudice  the  result.  The  learned  judge  replied,  **  Before 
you  indulge,  air,  in  ancb  obaerrationa,  you  should  be  osre- 
ful  to  be  correct  and  to  speak  the  truth."  On  this  eonnssl 
rejoined,  "  My  lord,  b  what  am  I  incorrect  t"  The  learned 
judge,  "In  saying  you  had  not  finiahed  your  caae."  Car<fr 
then  aaid  he  had  not  finiahed  hia  croaa-examination,  and 
waa  entitled  to  call  witneaaea  in  reply.  The  Lord  Chief 
Banm  then  aaid,  "  Sir,  I  have  no  peraonal  aoqnaintaaee 
with  you,  I  never  heard  of  you  before,  and  imtil  thia  day  1 
waa  not  aware  of  vour  eziatence."  Such  obaerrations  sa 
theee  were  oalonUted,  he  submitted,  to  prqodioe  his 
client's  interest,  and  amounted  to  a  misdirection.  The 
aumming-np,  he  contended,  waa  a  oompUte  "reply"  on 
the  plaintiff's  caae.  The  learned  judge  rebuked  the  de- 
fendant's ooiuael  for  not  having  been  aealona  enough  for 
the  defendant,  and  aaid  to  the  jury,  "Can  yon  give 
more  than  a  farthing  damagea  t "  It  was  imputed  to 
pUntiffs  oounsel,  that,  because  he  aaked  the  Bev. 
Mr.  Hatchard,  "Can  you  aay,  aa  a  minister  of  the 
eospel,  that  thai  u  a  fair  repoit  ?  "  he  was  insulting  the 
witneea ;  and  the  aame  with  regard  to  a  Captain  Somara,  of 
whom  he  had  asked,  **  Were  yoo  -not  the  writer  of  an 
aoonymoiis  Utter  ?  "  Another  misdirection  waa  thU,  the 
jodge  aaid  we  were  bonnd  to  prove  the  report  an  uafUr  one. 
This  is  not  ao,  we  did  what  waa  sufficient — we  proved  the 
publication  of  the  paragraph,  and  the  Uw  vriU  infer  maliee 
from  the  fact  of  publication.  Laatly,  in  leaving  the  case 
to  the  jury,  the  learned  judge  gave  ail  the  evidence  in 
chief  for  the  defence,  but  not  one  word  ot  the  cross 
examination.  The  learned  ooonsel  then  went  into  the 
point  that  the  verdict  waa  against  evidence,  where  it  is 
needless  to  follow  him.  By  ue  Conn.— We  will  eonte 
wiUi  the  Lord  Chief  Baron  aa  to  the  evidence  rqeetad. 
With  regard  to  the  Verdict  being  against  the  areUit 
of  evidence,  tiie  mU  cannot  go  on  that  ground.  Tor 
two  witneaaea  awore  the  report  waa  a  fiur  report,  aad 
Hibbert,  on  whose  croea-examination  the  plaintiff  rdisd, 
did  not  swear  it  waa  not  a  fair  report ;  it  waa,  thsiaforei 
entirely  a  question  for  the  jury.  Aa  to  the  point  of  isia- 
direction,  it  does  not  appear  to  the  Conrt  that  the  learned 
jodge  said  any  thing  which  could  have  misled  the  jniTi 
there  vraa  nothing  againat  which  a  bill  of  exceptions  could 
have  been  tendered,  aad  therefore  we  have  no  ground  for  a 
roU  on  that  point.  But  on  the  point  of  improper  rqeetioa 
of  eridence,  the  mU  may  go.  Bmlt  aW, 

Paics  V,  LirrLX. — T.  W.  Sawndert  moved  for  a  rule 
calling  on  plaintilTa  attorney  to  shew  cause  why  ao  ordae 
ahould  not  laane  for  taxation  of  coata  indoraed  on  a  writ  of 
Bommona,  and,  if  more  than  oneniixth  be  taxed  off,  that  he 
ahould  not  only  pay  the  coeU  of  taxatjon,  bnt  also  of  thia 
apcheation.    The  dedaion  would  govern  five  other  cases. 

JialeaM. 
Wtdnadaj,  April  IS. 

StUKBiax  a.  Faratss.— ThU  case  was  tried  before 
Flatt,  B.  at  the  last  Spring  Aaeiaee  at  Liverpool,  vardiot 
Sir  the  plaintiff.    The  action  waa  on  a  policy  of  insaraaoa 
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EXCHEQUER. 


EXCHEQUER. 


on  the  •hip  Sartland  for  1,9761.  It  speared  that  the 
Bmllimi  imi  uDed  from  Qnebee  for  Enghuid  in  the 
oootae  of  the  ^ear  1846|  bat  hninK  become  injiired,  me 
broofbt  beek  mnd  repeired.  Tlie  captain  not  haTing  snffl. 
cisnt  fimde  to  meet  the  eipenaea  inoorred  bj  theae  repain, 
vhioh  amoQBted  to  1,676{.  apptied  to  certain  penons  at 
Qaebeo  tending  under  tlie  name  of  Oilmore  and  Co.  to  ad. 
Tance  the  lame,  wliiefa  thej  consented  to  do.  He  at  tlie 
name  time  gare  tliem  bills  on  the  owners  in  England,  and 
ezeeoted  a  mortgage,  by  which  it  was  agreed,  in  the  erent 
of  the  bills  being  ushononred,  Oilmore  and  Co.  should  be 
st  Bbertf  to  take  poascfiioiof  tkesaid  ship,  and  by  pro- 
cealiaaOomtof  AdmhiU/haTchersoId.  On  the  1st  of 
Deeeaber,  1846,  the  poUcy  was  effected  on  behalf  of  Oil- 
Murt  and  Co.  In  IToTeBber  of  the  same  year  the  Teasel 
■aiM  for  Enf^aad,  but  Ihanng  enconstered  nnfoTonrable 
weather  in  the  St.  Lawrence  ue  went  on  shore;  shewaa 
ultimately  got  off,  bronsht  back,  and  by  process  in  the 
AdalraMy  Court  sold.  On  the  »th  of  Febmary  and  the 
17th  of  Jima,  Ittt,  notices  of  abandonment  were  giren  by 
OikMfV  and  Co.— -IT.  H.  Walton  now  mored  fbr  a  mle  to 
ahew  eanse  why  a  rerdict  riumld  Bot  be  entered  for  the  de- 
fondaat  or  a  nonaoit  entered,  or  why  the  damages  should 
not  be  rednoed.  Be  did  so  on  three  grounds, — 1st,  That 
the  master  had  no  power  to  mortgage  the  ship ;  2nd,  Ad- 
mittlag  that  he  had,  then  the  interest  of  Oilmore  and  Co. 
waa  not  ptoperlf  described  in  the  poBey ;  3rd,  Supposing 
that  this  waa  a  hypothecation  of  the  ship,  then  no  loss  had 
beea  inenrred,  since  the  Teasel  still  remained  in  specie. 
He  cited  the  foUowhig  authorities  -.—WiUm  t.  Ifu  Boyal 
Xxkangt  Iiuuranee  Oampanf,  I  Camp.  623 ;  TtumptOH  t. 
Tht  JtafOl  Exchange  Innranee  Omfanf,  1  H.  &  8.  30 ; 
Com.  Kg.  tit.  "Admiralty;"  Viner's  Abr.  "  Hypotheca- 
tion |"  OraHltMni,  8  Rol.  Ad.  B. ;  BriJnum'i  ease.  Hob. 
U :  Aortem^  t.  XMu,  Noys.  K.  9 ;  jtOat  case,  i  Hagg. 
Ad.  B.  48;  IWMU  t.  Vaitk,  19  L.  J.  li.S.  W»,  Q.B.; 
UaifiM  t.  MdMmd,  4  B.  &  Aid.  M2.  'Rult  «M. 

Booth  e.  Cun.— Tried  at  the  last  adjourned  Hiddlesex 
titUugs  before  Jerris,  C.J.  It  was  an  action  against  the 
defendant  aa  judge  of  the  Sonthwark  County  Court  for 
fiUae  Imprisonment.  Verdict  for  the  defendant.  Hunt- 
^ty  now  mored  for  a  rule  to  shew  cause  why  the  verdict 
ahoold  not  be  set  aside  and  a  new  trial  granted  on  the 
ground  of  miadirection.  Cur.  adv.  nU. 

BOBB  e.  810TB.— Tried  before  WnHams,  J.  at  the  hut 
OlamorgansUre  Auizes.  It  was  an  action  for  seduction, 
and  the  plaintiff  obtained  arerdiet  for  aW.  JSrontnow 
ZDored  for  a  new  trial,  on  the  ground  that  the  rerdict  was 
■gainat  eridence.  SaU  rtftutd. 

OkVDwsu.  v.  MniBB.— Tried  before  Talfonrd,  J.  at  the 
i"*  &''"f  '*««lie«  at  Oxford.  It  waa  an  action  of  trorer 
for  title-deeds.  Verdict  for  the  defendant.  Alexander 
now  mored  for  a  new  trial,  on  the  ground  of  miadirection. 

RnU  refuted. 

Do«  deal.  Richuss  c.  Lims  ;  Bichixds  v.  Samx. — 
Theae  eaaes  were  tried  at  the  last  Assises  ;  the  flnt  before 
laUburd,  J.  at  Monmouth;  the  second  before  Williams,  J. 
■t  Swansea.  Verdict  for  the  plaintiff  in  both  cases. 
K&tHng  now  moTed  for  a  rule  to  shew  cauxe  why  a  non- 
suit should  not  be  entered,  or  a  Terdict  for  the  defendant. 

XnUnUi. 

lAMsKAV  n.  Mmsxx. — This  waa  an  action  otaenmpiU 
on  the  indebitatut  counts,  to  which  the  defendant  had 
pleaded  sareral  pleas.  The  action  was  hrooght  for  certain 
aums  which  the  plaiDtiff  alleged  to  bo  due,  br  virtue  of  an 
agreement  made  Iwtween  her  and  the  defenaant,  whereby  I 
the  defendant,  promised  that,  in  consideration  of  the  plain- 1 
tiff  withdrawing  an  appeal  which  she  had  entered  at  the  I 
Hertford  Sesaions  in  the  year  1843  against  an  award  made 
onder  the  Inclosure  Act,  ho  would  pay  the  costs  incurred 
in  entering  and  respitiDs;  the  same.  'The  defendant  con- 
tended that  he  had  pudall  the  costs  that  were  incurred, 
and  that  nothing  more  was  due.  The  plaintiff  obtained  a 
Tercet.  Ckamnell,  Sent,  now  mored,  porsnant  to  leave 
reaerred,  for  a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered,  or  why  a  rerdict  should  not  be  entered  for  the 
defindant  on  certain  of  the  Issues  raised  by  the  pleas. 

Bule  niei. 

AXLrr  V,  Oals. — This  waa  an  action  of  trespass  for 
alae  imprisonment ;  plea,  not  guilty ;  Terdict  for  the  plain- 
tiff. ifacmUajf,  Q.C.  now  moTcd  for  a  rule  to  shew  cause 
why  the  Terdict  should  not  be  set  aaide  and  a  nonsuit 
entered,  on  the  ground  that  there  was  no  evidence  to  con- 
oeet  the  defendant  vrith  the  apprehension  of  the  plaintiff. 

Sale  nisi, 

Poru>«.  Svmi.— In  tUa  case  a  rerdict  had  been  taken 
by  aoBsent  for  the  plaintiff  on  certain  temu.  The  plaintiff 
mhaeqaaatly  objected  to  comply  with  those  terms.  Btlei, 
Berft.  DOW  moved  for  a  mle  on  the  part  of  the  defendant, 
to  mew  cause  why  a  mle  of  Court  should  not  be  drawn  up, 
embodTlng  those  terms,  or  why  the  Terdict  should  not  be 
■etMide  with  costs.  Mule  niti. 
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Ellbn  r>.  Topp. 

Muter  wtd  apprentice— Matter  carrying  on  three 

irtdei — Stlmfuu/nnent  by  him  of  one  of  them 

ekurng  the  time  of  apprentieethip—Jaetification 

/6r  the  apprentice  leaving  brfore  expiration  (j/* 

Mttnture. 
Where  an  apprentice  it  hound  to  a  matter  carrying 

am  at  that  time  three  tradet,  and  during  the  ap- 

prtntieethip  the  matter  abandoni  one  of  thote 

trtdet: 
Held,  to  be  a  tuffieient  Juttificationfor  the  appren- 

tiettoleate  the  lervice  befbre  the  expiration  of 

tht  period  qfhit  apprenticethip. 

This  cue  was  argaed  on  the  26th  April,  1850,  but 
wai  directed  hy  the  Coart  to  be  re-argued.  It  waa  a 
demamr  to  a  replication  in  an  action  of  covenant 
upon  an  indenture  of  apprenticeship  brought  by  a 
master  against  the  father  of  bis  apprentice,  in  con- 
leqaenoe  of  the  apprentice  refusing  to  serre  the 
remsiDder  of  the  term  of  fire  years,  for  which  he 


was  hound  by  the  indentnre.  The  master  had  re- 
ceired  70f.  as  a  premium,  and,  at  the  time  the  in- 
denture of  apprentioeahip  was  entered  into,  was  an 
anetkneer,  appraiser,  and  combctor.  Dniioi  tbe 
term,  the  basineas  of  a  com&ctor  was'  reiinqaisned ; 
whereupon  the  defendant's  son  absented  himself 
from  the  plaintiff's  serrioe,  and  the  defendant  pleaded 
that  fact  as  a  justification.  The  plaintiff  replied  that 
he  discontinued  one  of  inch  occnpations,  and  ceased 
to  carry  on  tbe  business  of  a  com&ctor ;  and  that 
the  alteration  in  his  business  was  made  by  consent 
of  the  puties,  bat  without  setting  out  any  deed.  To 
this  replication  there  was  a  demurrer.  He  srgn- 
ment,  howerer,  proceeded  upon  tlie  raHdity  of  the 
plea,  and  tbe  question  was  whether,  if  an  apprentice 
18  bound  to  a  master  carrying  on  three  trades,  and 
the  master  abandon  one  of  thrai,  he  can  maintain  an 
action  on  an  indentnte  of  apprenticeship  for  the 
appientiee  refiistnij  to  serre  the  whole  term  for  which 
he  waa  bound,  or  is  it  a  jnstiftcation  for  the  appren- 
tice to  leave  the  service  of  the  master  when  the  mas- 
ter abandons  one  of  the  trades. 

Maenamara  appeared  for  the  defendant. —The 
plaintiff,  by  his  own  act,  has  disabled  himself  from 
enforcing  this  contract.  The  gist  of  tbe  breach  is, 
tliat  the  apprentice  should  serve  according  to  the 
nature  and  tenor  of  the  covenant ;  yet  here  he  had 
given  up  one  of  them,  and  he  could  not,  therefore,  do 
so.  The  plaintiff,  consequently,  cannot  maintain  this 
action.  (Comvn's Dig.  trt.  "Condition,"  M.  3  &  L 4; 
Coke  Litt.  206  i  and  221 ;  Uughet  v.  Hmmhriet, 
6B.  &  C.  280;  Winttoney.  Linn,  1  B.  *  C.  460; 
Robion  v.  Drummond,  2  B.  &  Adol.  303 ;  see  1  Salk. 
665 ;  Baxter  y.  Bulterfield,  2  Strange,  1266;  Planehe 
T.  Colbum,  8  Bing.  14  ;  4  M.  &  Gr.  498 ;  Lloyd  T. 
Blaeibum,  1  Dowl.  N.S.  647 ;  Kingr.  St.  MartitCt, 
Bxeter,  2  A.  &  E.  655;  Ford  v.  TV/?*,  6  B.  &  C. 
325 ;  Bryant  v.  Beattie,  4  Bing.  NTC.  263 ;  Holme 
V.  Ouppy,  3  M.  &  W.  389;  Keyt  r.  Harmood, 
2  C.  B.  905.)  Second.  The  exercise  of  the  three  is 
entire  and  indivisible,  and  an  abandonment  of  one  is 
an  equivalent  to  an  abandonment  of  the  whole.  The 
consideration  is  also  entire.  The  benefit  was  to 
result  from  the  three  trades  jointly.  {Chanter  v. 
Leett,  4  M.  &  W.  295,  and  in  error,  5  M.  &  W.  698). 
And  the  principle  is  laid  down  in  1  Saunders,  320  b ; 
Kingdom  v.  Cox,  5  C.  B.  522 ;  Witcher  v.  Hall, 

5  B.  &  C.  269.  It  is  analogous  to  a  partial  eviction, 
and  if  so  no  rent  can  be  recovered  in  that  case.  Third. 
3.  The  exercise  of  the  three  is  a  condition  precedent 
to  the  right  of  the  master  to  insist  on  performance. 
(1  Saund.  320  i ;  2  Smith's  Leading  Cases,  9;  Boon 
V.  Eyre,  1  Hy.  BUck.  273  &  279 ;  Galtieorthy  t. 
Struit,  1  Ex.  659.)  The  non-abandonment  of  either 
of  the  three'  is  a  condition  precedent  to  his  power  of 
insisting  on  or  enforcing  his  right.  The  master  was 
treated  with  not  in  his  personal  but  in  his  trading 
capacity,  and  solely  on  account  of  his  carrying  on 
the  three — suppose  the  case,  also,  of  a  solicitor  and 
notary,  or  jeweller  and  watchmaker.  Then  the 
breach  here  cannot  be  compensated  for  in  damages ; 
the  only  remedy  is  to  leave  the  service,  and  seek 
another  master ;  the  covenant  goes  to  the  whole  of 
the  consideration.  (Boonv.  Eyre,  1  Hy.  Black.  273, 
note,  and  2  Wm.  Black.  1312 ;  Campbell  v.  Jonet, 

6  T.  R.  576;  Duke  of  SI.  Albant  v.^Shaw,  I  Hy. 
Black.  270 ;  Graiebrook  v.  iroo<fn/#c,  8  T.  R.  366 ; 
Larger.  Chethire,  1  Ventris,  147;  Oliver  v.  Fielding, 
4  Ex.  138.)  4.  If  it  be  not  a  condition  precedent, 
then  they  must  he  concurrent  considerationa,  so  that 
the  plaintiffs  should  be  always  ready  and  willing  to 
perform,  and  have  the  ability  to  do  so ;  but  here  it 
is  shewn  he  had  relinquished  one  of  the  trades,  and 
tbe  defendant  has  a  right  to  assume  the  mo.it  im- 
portant one,  ond  he  has  not  therefore  the  ability  to 
perform  the  covenant. 

Taprell,  for  the  plaintiff. — This  plea  is  no  answer 
to  the  declaration.  (R.  v.  Daniel,  6  Moo.  182 ;  1 
Salk.  68;  R.v.  Horberton,  1  T.  R.  139 ;  see  3  M. 
&  Selw.  497,  and  3  B,  &  C.  486,  King  v.  Chipping 
Warden ;  and  1  Salk.  66 ;  fief  v.  Bamtley,  1 M.  & 
Selw.  377;  fie*  v.  Stephen,  1  Dong.  76;  R.  v.  St. 
Martin't,  Exeter,  2  A.  &  E.  6.S9;  Bacon's  Abr. 
tit.  "Master  and  Servant,"  G.;  Viner's  Abr.  "Ap- 
prentice," G.)  An  executor  has  an  interest  in  the  ap- 
prentice of  a  deceased  master,  so  a  service  with  the 
master's  consent  with  another  master  to  a  different 
tradeisaaerviceundertheindenture ;  personal  instruc- 
tion bv  the  master  himself  ia  not  necessary.  (Viner's 
Abr.  tit.  "  Apprentice,"  K.  p.  31 ;  R.  v.  Inhabit- 
anit  <if  Gwinear,  1  A.  &  E.  152.)  The  bankruptcy 
of  a  master  is  no  discharge  to  the  apprentice.  (Strange, 
582;  and  49th  section  of  Old  Bankruptcy  Act;  6 
M.  &  Selw.  351.)  When  the  master  declines  btisi- 
ness  it  is  not  determined.  {R.  v.  Chipping  Warden, 
8  T.  R.  108.)  If  the  master  takes  a  different  busi- 
ness it  is  not  determined ;  the  apprentice's  time  is 
hb  master's.  (1  Salk.  68;  Wiliini  v.  Wingate,  6 
T.  T.  62;  1  Taont.  112;  PMer  v.  Stent,  3  M.  & 
Selw.  200.)  It  may  be  likened  t4>  an  eviction  {Mor- 
,  rt'ion  V.  Chadwich,  7  C.  B.  282) ;  and  that  case  is 
somewhat  like  this.  Snppose  that  of  a  Unendraper 
and  hatter,  on  the  Master  giving  up  one,  ia  the  ap- 
prentice to  abscond  ?  Then  theae  covenants  are  in-  | 
dependent  of  each  other.    Wintton  ▼.  Lynn  Is  an  j 


authority;  the  plaintiff  ia  to  teadi  One  trade;  th 
consideration  is  divisible.  8  Viet,  c-  16,  a.  2,  n 
cited.  The  Court  will  not  take  iodiGSal  notke  <it 
these  are  three  trades.  (JFrankKn  ▼.  BtHt,  4  A  i 
E.  60S;  Davidton  v.  Gttryim,  12 East,  389.)  TIsei 
should  have  been  an  avennent  that  the  com&^ 
was  material.  See  3  Bine.  355;  I  Sannd.  330,  d 
Cutler  v.  Banner,  II  Q.  B.  973.  Here  there  U 
been  a  teaching  of  tiie  three  tradea  for  three  y&n 
1  Wms.  SauncL  28,  shews  a  plea  bad  in  put  ii  \ti 
in  tbe  whole.  The  parties  here  are  not  wittac 
their  remedy  against  the  master.  5  Eliz-  clet 
1  Wms.  Saund.  304,  were  ref»red  to.  The  sfpo- 
tioe  and  his  father  should  get  rid  of  the  iada^t 
The  plea  does  not  shew  a  sufficient  breadi,  ao^ar 
replication  is  no  departure,  and  is  good. 

JtfoeiiaauiFa,  in  reply.  Cur.  adt.  nil. 

Tuetday,   April  15.— Pollock,  C.B.  iiiati 
judgment — In  this  case,  which  was  toTvaeiiafai 
before  my  brother  Parke,  the  present  LatCa- 
worth,  now  a'jVioa-Chancellor,  my  brotbRncaj 
mygelf,  and  was  subaaquently  reargioed,  I  asr 
to  deliver  the  judgm«it  of  the  Court.    TUiaia 
action  on  an  inoenture  of  apprenticeship  \fii 
master  against  the  bther  of  t^  apprentice,  feraB- 
fulfilment  of  the  contract,  and  ^e  breaek  HEpel 
is,  that  the  apprentice  "  did  not  nor  woaU  Ut^ 
serve  the  plaintiff,  according  to  the  tenor  and  4n 
true  intent,  and  meaning  of  tlie  said  iodeatock 
on  the  contrary  thereOT,  the  taid  Riduni  Tsft, 
during  the  said  term  of  five  years  in  tlie  said  Iniii' 
tnro  mentioned,  to  wit  on  tlie  said  22ad  dtjufh^ 
1849,  did  anlawfdlly  absent  himself  &om  tfa<  sew 
of  the  plaintiff,  and  hath  from  thence  hittiii&» 
mained  and  continued  absent  from  the  serrice^it 
plaintiff,  contrary  to  the  tenor  and  efiect  al^d 
indenture."    On  the  part  of  the  defendaat  ki 
was  a  plea,  craving  oyer  of  the  indenbire,  6t»f^ 
it  appeared  that  the  master  waa  to  teach  the  s^ia- 
tioe,  and  the  apprentice  waa  to  become  his  spja- 
tice  in  the  business  of  an  auctioneer,  appraiie,  ti 
comfactor.    The  defendant  pleaded  tiist  the  aas: 
had  discontinued  one  of  those  oocnpatiai!,  aa^  1*1 
ceased  to  carry  on  the  business  of  coratsctrr.  Jg 
this  plea  there  was  a  replication  that  the  altnalis 
was  made  by  the  consent  of  the  parties,  bat  xrtM 
setting  out  any  deed.    To  that  reiHicadcn  thee  •» 
a  demurrer,  and  the  question  that  we  hm  esf^ 
consider  is,  whether  the  plea  is  a  fgoodpla  a  not 
On  the  part  of  the  plaintiff  it  was  act  axtai^ 
that  the  replication  could  he  soppcitni  It  it»- 
viously  bad.    Such  a  parol  consent  (Xr1I'><i(.«|^ 
the  plaintiff  to  maintain  an  actios  efammtm  to 
form,  which  is  founded  altogetfas  co  «  dw  '»*' 
seal.    The  question,  therefore,  resshes  itidf  ato 
the  only  matter  really  argued  befoR  ts,«iak»iii 
whether  the  plea  was  good.   On  thepotol^?**- 
tiff  it  was  contended,  ttiat  the  plea  alorieiio'*- 
swer  to   the   plaintiff's  cause    of  artioa,  oa  tm 
grounds,— first,   Mr.   Taprell    conteniicd  that  iB 
which  the  plaintiff  undertook  to  do  was  to  te»a 
three  trades,  and  that  he   might  continas  to » 
although    he    had    ceased    to     carry  on  oM^ 
them ;  and  that  the  plea  contained  no  avmnait  tat 
he  was  nnable  to  do  so.      But  this  objecticn  t<  I 
founded.      The  breach  complained  of  is  "*  * 
apprentice   "did  not,  nor  would,  serve  the pto" 
according  to  the  tenor  and  effect,  true  intent  «■ 
meaning  of  the  indenture."      Now,  looking  ai* 
indenture,  we  see  that  the  real  engagement  was » 
the  son  Richard,  by  and  with   tbe  consent  d  ^ 
defendant,  his  father,  did  put  himself  appRD^* 
the   plaintiff,   described  (in  the  indentnjt)  »  • 
auctioneer,  appraiser,  and  com  factor,  to  learn  p 
art,  and  with  him  "^erthe  manner  of  an  appnsts 
to  serve."      And  then  the  defendant,  attieeail^ 
the  deed,  bound  himself  to  the  plaintiff  for  die  « 
performance  of  that  engagement-    What  then  ■»  • 
which  the  defendant  contracted  the  son  shonU  * 
— to  become  the  plaintiff's  apprentice,  "  to  leara  » 
art;"  that  is,  the  art  of  an  auctioneer,  appraisir.oj 
corn  factor,  and   "to  serve  him  after  the  ""'JJ'*; 
an  apprentice."      Now,  service  with  a  mea  "*"' 
the  manner  of  an  apprentice  "  imports,  accor^'" 
the  meaning  of  those  words,  as   ordinarily  E*'- 
stood,  the  party  served  should  be   carrying  («  ^ 
trade  which  the  apprentice  is  to  learn,  otherwiat*' 
one  is  to  teach,  and  the  other  is  to  learn  the  Base. 
not  aa  between  maater  and  apprentice,  but  as  * 
stmctor  and  pupil,  when,  therefore,  the  one  ^ 
ceases  to  carry  on  the  trade,  he,  by  his  act,  mats' 
impossible  for  the  other  "to  serve  him  *^^ 
manner  of  an  apprentice,"  and  he  cannot  be  bw^ 
to  complain  that  the  other  parly  has  wilfiilly  up**  ' 
impossible  for  him  to  do  so.      The  other  objectsa 
Ulten  by  Mr.  Taprell  was  that  the  carrying  on  of » 
the  three  trades  was  not  a  conditidn  precedmt  to  t» 
plaintiff's  right  to  recover,  hot  that  the  oroissioa* 
refusal  to  carry  on  any  one  must  be  the  aabject  a ' 
cross  action.      This  objection  is  founded  on  one  * 
the  rules  for  determining  when  covenants  'f^'^^^ 
dents  on  each  other,  which  was  laid  down  in  w* 
V.  Eyre,  1  Henry  Blackstone,  273,  in  the  m"  * 
and  followed  by  Campbell  v.  Jonet,  6  T.  R-  S^*^ 
the  other  cases  collected  in  the  note  in  1  WlUii*'^ 
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Sannden.  320,  C.  That  rale  ii,  that  where  the  core- 
nant  goes  to  part  of  the  consideration  on  both  sides, 
that  is,  forms  part  of  the  consideration  on  the  plaintiff 
side  for  the  aefeodant's  coreoant  on  the  other,  a 
breach  of  such  a  covenant  may  be  paid  for  in  damages, 
and  the  whole  of  the  remaining  consideration  has 
beai  bad  by  the  defendant.    The  covenant  is  inde- 
pendent, and  the  performanoe  of  itisa  condition  pre- 
cedent.   The  reason  of  the  dedsion  in  these  cases  is, 
as  was  observed  by  the  learned  editor  of  the  work 
cited,  that  where  a  person  has  received  a  part  of  the 
conmdention  for  which  he  has  agreed  to  maiu  a  re- 
torn,  it  would  be  oiqust,  because  he  did  not  actually 
hsive  the  whole ;  that  he  should  enjoy  that  part  with- 
out payii^  aoyttiing  for  it;  and,  therefore,  the  law 
obliges  him  to  perform  his  part,  and  gives  him  a 
remedy  for  any  damages  he  may  have  sustained  from 
not  having  the  whole  consideratioB.    It  is  remark- 
abb,  that  according  to  this  rule  the  construction  of 
an  instrument  may  be  varied  by  matter  tx  post  facto, 
and  that  which  is  a  condition  pracsdent,  when  the 
deed  is  executed,  may  cease  to  be  so  by  the  sabse- 
qnent  conductofthecovenanteeinaccaptingthe lease. 
So,  in  the  cases  referred  to,  the  defendant,  in  tbe 
first,  must  have  objected  to  the  transfer  altogether  if 
tbe  plaintiff  had  no  good  title  to  support  the  breach, 
and  he  might  have  refused  to  pay ;  and  in  tbe  second 
he  might  have  objected  to  the  payment  if  the  plaintiff 
had  refused  to  transfer  the  payment,  though  he  had 
had  tiie  benefit  of  learning  the  art  of  bleaching.  But 
this  isno  objection  to  the  soundness  of  tbe  role,  which 
has  been  much  acted  upon;  yet  there  is  often  a  diffi- 
culty in  its  application  to  the  paiticnlar  cases  that 
arise;  and  it  cannot  be  intended  to  apply  to  every 
case,  even  if  tbe  covenant  be  not  completed  as  to  that 
which  forms  no  pert  of  the  consideration ;  and  if  tbe 
residue  of  the  consideration  has  been  performsd  by 
the  defendant,  that  residue  must  be  a  substantial  part 
of  the    contract.    So,    if  in   the    case    of  Boom 
V.  Eyre  two  or  three  negroes  had  been  accepted, 
and    tbe    equity   of  redemption    was    not    com- 
plete,   we  do    not   apprehend    the    plaintiff  coald 
nave  recovered  tbe  whole  stipulated  price,  and  left 
the  defendant  to  recover  damages  for  the  non-con- 
veyance of  the  equity  of  redemption.     Whether  the 
rale  can  be  applied  to  the  present  case  has  been  a 
matter  of  groat  doubt  in  the  minds  of  some  of  us, 
but  after  much  consideratinn  we  agree  that  it  is  not 
applicable  to  this  case.     If  this  b^  been  an  action 
on  a  covenant  to  pay  an  apprentice-fee  at  the  end  of 
the  term,  and  the  apprentice  had  served  the  whole 
period,  and  had  bad  the  benefit  of  instruction  as 
mSn  in  two  of  the  trades,  it  would,  we  are  disposed 
to  tUnk,  be  no  answer  to  the  action  that  the  plaintiff 
had  £«contiiiued  one  of  them.    But  this  is  an  action 
tor  not  continuing  to  serve  as  an  apprentice,  and 
dthoigh  the   later   services  of  an   apprentice  are 
much  more    valuable    than  the   earlier   ones,  and 
•TO,    in    part,     a    compensation     to    the    master 
for  the  instivction  in  the   conunencement  of  tlie 
apprenticeship,  and  so  are  analogous  in  some  degree 
to  aa  apprentice-fee  payable  i»  futiuro,  the  imme- 
diate cause  of  action  is  the  breach  of  tlw  contract  to 
serve,  and  it  seems  that  the  obligation  to  serve  de- 
pends on  the  corresponding  obligation  to  teach  "  as 
an  apjnentice,"  and  if  the  master  is  not  ready  to 
teach  fai  the  very  trade  in  which  he  stipulated  to 
teach,  the  apprentice  is  not  bound  U>  serve.    To  this 
particular  covenant   to  serve,  the   relative  duty  to 
teach  seems  to  us  to  be  directiy  in  tbe  nature  of  a 
condition  precedent,  and  we  are  not  able  to  distin- 
guish between  the  three  trades  of  an  auctioneer,  ap- 
P™''*'".  and  com  factor,  so  as  to  say  one  is  a  more 
substantial  part  of  tlie  contract  than  the  other.    As 
ue  plaintilt  by  his  own  fault,  has  disabled  himself 
frOAaetingasa  master  in  all  the  three  trades,  he  has 
no  right  to  conaplain  of  tbe  defendant  refiising  to  con- 
fanne  to  serve  him  in  any.    Our  judgment  will 
thenfoie  be  for  the  defendant. 

Judgment  for  tkt  dffemdwit. 

BUSINESS  OP  THB  WEEK. 
TkartJof,  April  17. 

vBaisV  V,  Tjord  Kr mr ow.  Judgment, 

•J3"""  ••  Mat.— Tried  before  th*  lord  Chi«f  Baroir  at 
OnldliMl,  sad  a  verdict  retamed  for  tko  pUintMT,  with 
bbwty  to  nor*  for  a  rule  to  enter  the  sane  lor  the  defen- 
d*at.^H»(^/r«y  moved  sooordiagly.  This  w»s  an  actioa  on 
tour  Mils  of  exchange  dmirn  on  Reid,  Irring,  and  Com- 
pany, m  India.  The  defendant  h»d  pleaded  th»t  he  had 
taksB  tke  heneSt  of  the  Insol'ent  Act  in  India,  that  he 
ua  set  fonli  a  true  acoonnt  of  his  debts,  &«.  in  bb  sohe. 
di]la,«idamoiiataUier>tlm<l«bt<iftb«piihiti£  Keplies- 
tioi,  tkit  the  defendant  did  not  file  the  aohednle*  men- 
BOMd  m  tlu!  pica,  mado  ct  forma.  It  appeared  that  the 
putatuTfl  name  wu  entered  in  the  schedule  ns  "  Simons  " 
■a^ejdof  "Symons."  It  was  contended  thut  this  was  a 
J"*Went  desofiption,  and  conld  not  mislend ;  the  object  was 
™  ncsioe  should  be  Riren  to  the  cntditora  here  that  the 
Wis  w«»  ftJJv  described.  The  Indian  laaohaDoy  Act, 
^  ^ot.0. 21,  doas  Dot  contaia  the  same  chuuia  raspeeting 
tha  desotiption  of  bills  in  the  sokedole  as  the  Bngliah  Act, 
wit aeMttlne  ont  tbe  bill  is  sofBcient.  (JTuu r.  XlcM- 
•"b  Bym  aad  Ifoodv,  S32,  and  the  judgment  of  Abbott, 
VJ.  m  that  ease ;  Wtad  t.  JmeM,  note  4,  B.  and  O.  iM.) 

Ajfcie  nut  grwtUd. 

S"»rv.  Hatlkt  aod  aaatb«rAssi<nna.— Tried  it  York 
"•MjeCrMsweU,  J.  when  a  verdict  was  retnmod  tat  the 
VaS^  JuaK(s>aowmored,pannaattoleavii,forlih«rtj 


to  enter  a  nonsnit,  if  the  Coort  aboold  be  of  opinion  that 
the  plaintiff  was  not  bound  to  pay  a  certain  snm  of  money 
to  the  bonk,  of  which  he  was  a  director  ;  and  for  a  nev 
trial,  on  the  ground  of  misdirection.  Th©  action  was, 
bronght  for  ftmutore  seised  under  a  bill  of  sale.  Fleas, 
Not  guilty,  not  posaesaed.  The  plaintiffwas  director  of  a 
bank  at  Huddersfietd,  and  had  permitted  the  bankrupt 
(Banner)  to  overdraw  his  account,  to  secnre  the  repay- 
ment of  which  he  had  token  an  aeeicrnment  of  all  his  pro- 
perty in  certain  mills,  ko.  for  2,000/.  stated  to  be  for 
money  lent.  At  the  time  of  the  execution  of  the  deed  no 
monev  had  in  fact  paaned,  but  certain  bills,  amonnting  to 
l,300f.  were  oominff  due.  It  appeared  that  there  were 
entries  in  the  bank  ooolu  aa  fallows ; — This  account  (the 
bankrupt's)  is  j^aranteed  br  Abraham  Hirst  for  aQ  above 
600?."  "  Mr.  Hirst  says,  the  account  shall  be  paid  oft." 
"The  600/.1  is  ffood  too."  These  entries  were  signed  by 
the  plaintiff.  It  was  contended  that  this  was  a  void  gua- 
rantee, there  being  ao  ooaaideration,  and  that  the  plamtif 
waa  not  bound  to  pay ;  the  sum  was  paid  by  the  plaintiff 
after  the  act  of  l»i>krnptey.  Cresawell,  J.,  at  tne  trial 
had  said  that  this  mlf^ht  !>e  taken  as  a  goarantee  for  any 
snm  above  600^  The  m.-un  point  was  whether  the  date  of 
the  Act  of  Bankruptcy  was  the  date  to  he  considered  with 
referenoa  tothispaTmentorthsdataoftheflat.  (Tmimg 
V.  Bolt,  3  Ex.  105;  iiii  Vict.  o.  2»;  12 it  13  Vict.  o.  10«,  s. 
126.)  Cur.  adv.  vuU. 

Avni  c.  DicasoK.— Tried  at  York,  before  Croaswell,  J. 
when  a  verdict  was  returned  for  the  plaintiff.  Wafton 
moved,  pnrauant  to  leave  reserved,  for  a  rule,  to  shew 
cauae  why  the  verdict  should  not  be  set  aside,  and  a  non- 
snit entered.  Thin  was  an  action  on  a  proniiasoTy  notn  for 
lOM.  The  defendaat  pleaded  that  he  did  not  make  the 
note.  The  facta  were  these.  The  defendant's  brother 
wished  to  borrow  100/.  and  applied  to  tbe  defendant  to 
become  one  of  his  sureties,  which  he  agreed  to  do,  on  the 
representation  that  one  Robinson  should  be  his  co-surety, 
and  that  he  should  not  bo  responsible  unless  BobinsoD 
joiaed,  oad  be  wrote  his  name  on  tbo  note,  leaving  a  space 
for  Bobinson's.  The  name  of  the  payee  was  leftm  Mank. 
Bobinson  refused.  The  defendant  then  stated  that  he  also 
reftised  to  be  a  surety,  and  required  that  the  note  should 
be  destroyed.  The  stamp  had  been  provided  by  the  bor- 
rower. Robinson  refbaing  to  join,  the  solicitor  with  whom 
the  negotiation  had  taken  place  declined  the  security,  and 
prevented  his  client  advancin;  the  money.  Bufaeequently, 
the  plaintiff  avreed  to  become  suretr  to  the  bank  for  the 
borrower  (defendant's  brother),  and  at  that  time  he  pro- 
duced the  note  in  question,  ana  said  he  had  authority  to 
deal  with  it,  and  the  hank  ngent  then  filled  up  tbe  date, 
and  inserted  the  plaintiiTs  name  aa  payee.  Tbe  offence 
of  the  borrower  amounted  to  a  clear  forgerv.  [Pollock, 
C.B.— Wa  held  lately,  that  where  a  man  indorsal  ft>r  a 
particular  purpose,  and  the  bill  was  used  for  another. 
It  was  still  a  Kood  indorsement,  and  his  remedy  was  a^^ain&t 
the  hffent  who  had  misapplied  it .3  Yes;  bnt  in  Ruuetl 
V.  Lanqnttiff,  and  many  other  similar  cases,  there  waa  an 
authority  to  All  up.  In  those  cases  th-s  instmments  were 
perfect;  this  never  was.  [Fot.locc,  C.B. — Yen  mean  to 
say,  Mr.  Wateon,  that  where  the  person  who  has  tiie  pos- 
session of  the  note  cannot  use  it  without  a  crime,  the  In- 
dorsee is  not  responsible ;  but  where  otherwise,  he  is.] 
[Uarnon  v.  AVen,  S  M.  It  W.  [Pasoi,  B.  —  The 
qneetion  is,  did  he  tjikn  every  means  in  bis  power  to  re- 
cover possession  of  the  note  P'  The  general  rule  is,  that 
the  holder  of  a  bill  in  bhink  hw  authority  to  fill  it  np ;  in 
this  CMC  a  speoi.il  contract  is  ingrafted  on  the  orij^ol 
transaction.]  Sal^s  ttUi  qranUd. 

Chsbsmait  e.  Exam.— Tried  in  Kent,  before  Lord 
Campbell,  C.J.  Verdict  for  the  defendant.  Shre.  Serjt. 
moved  for  a  new  trial, 'on  the  ^^ronnd  of  misdirection,  and 
that  the  verdict  was  aninst  evidence.  The  Court 
said  that  they  had  received  aa  intimation  from  Lord  Camp- 
boll,  C.J.  that  he  thought  the  verdict  a  proper  one. 

Side  rifu9»d. 

FosetER,  Executor  of  Josh.  Clarke,  e.  D^wn  us. —Tried 
at  Kingston,  before  Tyird  Campbell,  C.J.  Verdict  for  the 
defendant  on  the  fine,  third,  and  seventh  issues,  jk. 
CJuimifrg  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plointitT  on  those  issues. 
Shee,  Serjt.  moved  for  a  cross  rule.      Soth  rulfn  granted. 

Fhkkijcdezb.  Parkix.  Furlkeard. 

WAttXKB  V.  Kcsaic.  —  B.  D.  Keane  shewed  canse. 
flamiy,  in  support.  Xnh  dufkarged. 

TFednetdav,  April  23. 

Paob  r.  WATitixs.— CToiaSei-j,  Q.C.  moved  in  this  case, 
tried  before  the  Chief  Boron,  in  Middlesex,  to  set  aside  the 
defendant's  verdict,  and  for  a  new  trial.  Suit  ttui. 

Wnaair  e.  Hnx.itxf.—Siee.  Sent,  moved  in  this  cause, 
tried  before  Lord  Campbell,  C.J.  in  Kent,  to  set  aside  the 
plaintiff's  verdict,  on  the  ground  that  it  was  af^iinst  the 
evidence,  for  misdirection,  and  that  evidence  had  been 
improperly  received .  RhU  refkirif. 

F»a:vAKDKs  «.  Pasxiit  (part  heard). — The  AUanuf. 
General  continued  hia  argument  on  this  motion  for  a  new 
trial.  The  cause  waa  tried  before  Cresawell.  J.  and  was  a 
question  as  to  custom  of  the  manor  of  Wakefield.  He 
contended  there  had  been  a  misdirection,  and  an  improper 
admission  of  evidence,  snd  also  to  arrest  the  judi^ment  on 
the  second  count,  as  the  custom  hein;;  an  unreasonable 
one.     (Ridtanfcmv.  JTaMrer,  2B.  *.  C.  827.) 

Ride  niei/oT  mudiredion  and  rejection  qfemdsnet. 

BiDGWAT  r.  LoBD  %r kVTOwt .-^WTtatelei/ ,  Q.C.  moved 
for  leave  to  enter  a  verdict  for  the  defendant  on  the  fl(Hi 
count,  or  to  reduce  the  damages.  It  was  an  action  fbr  an 
excessive  distress.  Car*,  ado.  vuU. 

TouLKiN  e.  .loTssoir.— JTiisirlM.  Q.C.  moved  to  set 
asida  the  defendant's  verdict,  and  for  a  new  trial,  on  the 
ground  of  misdirection.  SmU  refuetd. 

TsoWLxa  e.  LocKsrr  and  Otbbrs.— TFa<soa,  Q.C.  moved 
to  set  aside  the  pUintilTs  verdict,  obtained  at  Ooildhall, 
before  tbo  Lord  Chief  Baron,  on  the  ground  that  the  ver- 
dict was  against  the  evidence.  SuU  itiei. 

Slocoicbb  e.  LvALt,. — Humfrey,  Q.C.  moved  to  setaaide 
the  defendant's  verdict,  on  the  ground  of  misdireotioB. 
It  was  an  action  of  trespass,  tried  before  the  Chief  Baron, 
in  Middlesex.  Unit  nui. 

WitUAMS  e.  HoLDswoBTH. — WehAtf  moved  for  a  cer< 
tiorari  to  bring  np  an  order  made  agamst  an  attorney  Ibr 
certain  costs,  by  the  County  Court  judge  at  Merioaeth, 
for  the  purpose  of  having  inch  order  Set  aside. 

SiUs  awl* 


Beportadby  A.  Brmisros',  Bsg.  of  the  laner.Teaipla, 
BarristaT-at-Law. 

EBBOB  FBOM  TBE  QUBBirS  BEXCH. 

Saturday,  Feb,  1. 
Tamcbsd  and  Anotheh  e.  Letlanp. 
Disirenfor  rent — DutrauUng/or  more  than  it 
due— Sale. 
There  it  no  obligation  ttpon  a  landlord,  when  he 
dittraint  for  rent,  to  itaie  for  what  amowU  he 
diitraintt  and  if  he  maka  a  faUe  ilatemmt  4/* 
the  amount,  thai  doe$  not  give  the  tenatii  a  eaute 
(tf  action,  unleu  it  be  accompanied  with  fecial 
damage. 
The  cote  (i/'Taylor  r.  Henniker,  12  Ad.  Sf  Sll.  488, 

overruled. 
A  declaration  in  cote  alleged  that  the  dtfendaat* 
took  the  plaintUT'  goodt  at  a  dittrett  for  certain 
arrears  of  rent,  to  wit  45/.  pretended  to  be  due, 
and  under  that  pretence   wrongfully  told  the 
goods  as  such  distress  for  the  imaalleged  arrtan 
of  rent  and  the  costs,  whereas  a  tnuM  part  only 
of  the  stud  pretended  arrears  was  due : 
Held,  that  there  was  no  express  or  implied  aver- 
ment that  more  goods  were  sold  than  were  neces- 
sary to  satiny  the  arrears  actually  due,  and  that 
the  whole  declaration  disclosed  no  cause  of  action. 
Error  upon  a  judgment  of  the  Court  of  Q.B.  in 
favour  of  the  plaintiff  upon  the  first  count  of  the 
declaration. 

The  first  count  of  the  declaration  was  in  ease,  and 
alleged  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  several  grievances 
hereafter  next  mentioned,  held  a  certain  messnage 
and  premises,  with  the  appurtenances,  as  tenant 
thereof  to  the  defendant,  Charles  Tancred,  at  and 
under  a  certain  rent  therefore,  payable  by  the  ploinfiff 
to  the  defendant,  Charles  Tancred.  Yet  the  defend- 
ants, contriving  and  intending  to  iqjure  the  plaintiff* 
in  this  behalf,  to  wit  on,  &.o.  wrongfully  and  in- 
juriously seized  and  took  in  and  upon  the  sud  mes- 
suage and  premises  with  the  appurtenances,  divers 
goods  and  chattels  of  tbe  plaintiS,  to  wit,  &c.  of  the 
value  of  801.  as  a  distress  for  certain  arrears  of  rent, 
to  wit  45/.  then  claimed  and  pretended  by  the  de- 
fendants to  be  due  and  in  arrear  to  the  defendant, 
Charles  Tancred,  for  the  said  messuage  and  premise* 
with  the  appurtenances,  and  the  defendants  afore- 
said, to  wit  on,  &c  undiier  that  pretence  wrongfully 
sold  the  said  goods  and  chattels  as  such  distress  for 
the  said  aUegeid  arrears  of  rent,  and  the  costs  and 
charges  of  the  said  distress  and  of  the  appraisement 
and  sale  of  the  said  goods  and  chattels.  Whereas 
in  truth  and  in  fact,  at  tbe  time  of  the  making  the  said 
distress,  and  during  all  the  time  aforesaid,  a  smaU 
part  only,  to  wit  17/.  IDs.  of  tbe  said  pretended 
arrears  of  rent  so  distrained  for  as  aforesaid,  was  io 
arrear  to  the  defendant,  Charles  Tancred,  for  or  in 
respect  of  the  said  messnage  and  premises. 
The  second  count  was  in  trover. 
To  the  first  count  the  defendants  pleaded  payment 
into  Court  of  Is.  and  no  damages  ultra. 
Jteplication — Damages  ultra ;  and  issue  thereon. 
The  jury  found  for  the  plaintiff  upon  that  issue,  with 
40/.  damages ;  and  the  judgment  was  that  the  plaintiff' 
should  recover  the  sum  of  40/.  and  71/.  for  his  costs- 
Upon  that  judgment  error  was  brought,  and  ike  fol- 
lowing points  for  arKumont  were  stated  by  tbe  plain- 
tiff in  error,  that  the  first  count  of  the  decUntion 
discloses  no  cause  of  action,  for  that  no  legal  injury 
or  damage  is  shewn  to  have  been  sustained  by  tbe 
plaintiff  below.  The  only  canse  of  action  aUegad 
being  that  at  the  time  of  the  making  the  distress  the 
defendants  below  said,  or,  in  the  language  of  tbe 
declaration,  pretended  that  more  rent  was  due  than 
was  in  fact  due.  It  will  be  contended,  therefore, 
that  as  the  declaration  admits  that  a  tenancv  existed, 
and  that  at  the  time  of  the  seizure  and  sale  of  the 
goods  therein  mentioned  to  have  been  distrained 
there  was  some  rent  due,  and  that  aa  it  nowhere  1^ 
peared  that  the  said  seiaura  was  excessive  as  a  dis- 
tress, or  that  the  goods  so  seized  were  sold  for  more 
than  the  amonnt  admitted  to  be  due,  such  distren, 
seizore,  and  sale  were  lawful  acts.  The  declaration 
does  not  state  that  the  act  complained  of,  if,  indeed 
any  act  is  complained  of,  was  wilAiUy  or  D^doadf 
done. 

The  case  was  argued  on  Wednesday,  Nov.  ^ 
before  Parke,  B.  Maole  and  Creswell,  JJ.  Flatt,  B. 
and  Talfourd,  J.  by 

Peacock  {Udall  with  him)  for  the   pluntiff  in 
error;  and 
Cowling,  contri. 

The  following  authorities  were  cited :  Taylor  t. 
Hewniker.  12  Ad.  &  EU.  488;  W«/*iiuon  v.  Terry. 
1  Moo.  &  Rob.  377 ;  Atenel  v.  Croker,  1  Moo.  & 
Malk.  172;  The  Six  Carpenters'  case,  8  Co-  Bep. 
299;  Z,y»n«  v.  Moody,  2  Stra.  851;  Crowthtr  T- 
Ramsbottom,  7  T.  R.  654 ;  Eiherton  v.  PopplewtO, 
I  East,  139;  Grentille  v.  The  College  of  PhyiC 
dans,  12  Mod.  387;  Carter  v.  Carter,  5  Bing.  406; 
Hunt  V.  Sound,  2  Dowl.  558 ;  Rogers  v.  Birkmyr*. 
Cas.  Temp.  lUrd.  245;  2  Stnt.  1040;  Wait  v.  f%t 
Bristol  Poor,  I  Ad.  &  Ell.  282;  2  Wma.  Suud. 
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EXCHEQUER   CHAMaER. 


EXCHEQUER  CHAMBER. 


EXCHEQUER  CHAMBER. 


S84M.2;  Smith  t.  OMiwim.  4  B.  &  Adol.  413; 
Orowdtr  v.  Stif,  2  Moo.  ft  Bob.  190;  Vm.  Ab. 
"OutiCM,"  S.;  Teiintt  T.  8My,  6  Ad.  ft  EU.  786. 

Cur.  adv.  imU. 

JUDOIONT. 

PAmu,  B.  now  ddirered  the  judgment  of  the 
Court.  On  the  argament  before  ns,  it  wu  con- 
tended  tint  the  first  anmt  In  the  declaration  was 
bad,  iiMwmach  aa  it  disclosed  no  cause  of  action,  as 
no  legal  iqjorr  waa  shewn  to  bate  been  committed  by 
tbe  plaintiff  below.  The  first  coont  alleges  as  the 
canse  of  action:  first,  tiiat  the  delbndant  took  cer- 
tain goods  as  a  distress  for  certain  arrears  of  rent 
then  daimed  and  pretended  by  the  defendant  to  be 
doe  to  him,  wher«u  part  only  of  the  rent  waa  doe ; 
•nd,  secondly,  that  they  wrongfolly  sold  the  said 
goods  as  soch  distreas  for  the  sud  alleged  arrears  of 
rent  and  coato.  As  some  rent  is  admitted  to  have 
been  dne  at  the  time  of  the  distress,  the  distress 
itaelf  was  not  a  wrong  to  the  plaintiff  below.  There 
U  no  allegation  that  an  nnreasonable  quantity  of 
goods  were  taken,  sudi  aa  to  constitute  an  excessira 
-diatreaa ;  and  the  only  qnestion  is,  whether  the  tact 
of  the  making  of  the  distreas  for  rent,  some  rent 
bebig  dne,  is  rendered  illegal  by  being  accompanied 
liy  •  daim  or  pretence  by  the  defendant  that  more 
mi  dne  than  really  was  doe,  or  by  being  followed  by 
«  sale  of  tiie  goods  distrained  for,  for  these  pretended 
wreaia,  in  me  manner  described  in  the  latter  part 
of  the  first  connt.  It  cannot  be  disputed  that  an 
imtnie  claim  or  pretence  may  gire  a  canse  of  action, 
aaiD  (Use  and  nntrae  statements  may,  if  all  the  cir- 
cnmstanoes  should  concur  in  respect  to  it  wUefa  ate 
necessary  to  make  a  false  representation  actionable, 
and,  amongst  others,  if  it  had  beoi  followed  by  any 
apeoal  damage;  at  if,  for  instance,  the  tenant  had 
bisen  prerented  thereby  from  obtaining  sureties 
to  join  in  a  replerin  bond,  some  friends  being  ready 
to  join  in  An  bond  to  secure  the  true  amount,  who 
would  not  i<dn  in  one  to  secure  the  amonnt  claimed ; 
nor  can  it  be  disputed,  if  a  larger  onantity  of  goods 
i*  taken  than  waa  sufficient  to  raise  the  amount  of  the 
rent  in  anrear  and  the  legal  costs,  and  had  been  snb- 
leqnently  told,  such  exeesaiTe  sale  would  have  been 
ilMgal  and  actionable.  Bat  it  is  contended  for  the 
pluntiff  in  error  that,  putting  the  construction  the 
most  fcrourable  to  the  plaintiffs  below  that  can  be 
pot  on  the  allegation  in  the  first  connt  as  to  the  sale. 
It  baa  really  no  such  import.  We  agree  that  erery 
intendment  is  to  be  made  for  the  plaintiff,  and  that 
the  dedaration  is  to  be  construed  to  contun  a  snf- 
fioent  canse  of  action,  after  pleading  orer,  if  it 
be  reaaonablT  capable  of  such  a  oonstmction ; 
b«t  we  nunk  .thn  allegation  cannot  be  reason- 
■Uy  ao  understood.  The  ancnment  is  simply  that 
the  goods  distrained  were  sold  for  the  said  arrears 
and  costs,  that  is,  for  the  purpose  of  satisfying  the 
laid  arrears  and  costs,  not  for  a  sum  equal  to  the 
iM  aneart  and  costs,  or  as  and  for  arrears  due. 
Tbm ano express  or  implied  arerment  that  mora 
goods  were  sold  than  were  neoessarr  to  raise  the 
■moont  of  the  arrears  actuallr  due  and  costs,  and  all 
Oat  need  bare  been  proved  if  that  allegation  had 
bean  bavened,  was  that  he  sold  the  goods  seized  for 
Uievai]ipse  of  paying  the  arrears,  and  consequentiy 
byfliepleanotiiing  more  is  admitted.  That  being 
Mi  tAe  only  (question  is  whether  the  simple  fiwt  of 
ntking  the  dittrass  accompanied  by  an  ontrue  claim 
or  pretence  that  more  was  dne  than  really  was  due, 
it  actionable?  It  it  said  it  is  so  at  common Uw,  and 
the  argament,  therefore,  ia  founded  on  the  snpposi- 
tion  that  the  common  Uw  casts  the  duty  on  a  land- 
lord distraining  to  inform  the  tenant  what  it  the 
Miear  of  rent  for  which  he  distraint.  We  think  that 
the  common  law  cattt  no  inch  obligation  on  the  dis- 
tn^cr.  It  has  been  expressly  laid  down,  "if  the  lord 
distrains  for  rent  or  senrices,  he  hat  no  occasion  to 
ftre  notice  to  the  tenant  for  what  he  distrains,  for 
the  tenant  br  intendment  knows  what  things  are  in 
tamt  for  his  land."  That  is  dted  from  HoU's 
Abridgment,  titie  "Diitrest"  (S).  674,  and  the  an- 
ttority  for  this  IS  the  Year  Book,  45  Edw.  3, 9,  where 
™  ^jef  Justice,  in  answer  to  an  argument  that 
tte  lord,  on  taking  a  dittrett,  ought  to  gire  notice 
to-the  tenant  what  the  cause  of  taking  is,  says,  "  It 
}•  not «».  lor  the  tenant  it  alwayi  held  by  common 
mtmdment  to  know  what  thingt  are  in  arraar  for  bis 
7^  Ti^*^  terrice;"  and  thit  it  adopted  by 
I«d  Chief  Baron  Gilbert,  in  his  Treatise  on  Dis- 
JJg.  48.  The  defendant,  howcTer,  relied  on  the 
nrctoon  on  a  similar  question  by  the  Court  of 
4  £•  B  .^  case  of  Taflor  t.  HeimUttr,  12 
*V*  JS.  488,  m  which  it  was  laid  down  tiiat  a 
dJtbeas  under  a  pretence  that  more  wat  due  than 
MUly  was  due  wat  nnUwfhl  in  ita  inception,  the 
•*  bdng  only  matter  of  acgmTation.  We  do  not 
Swi^ii^S'J^'"'"^"^-  We  do  not  tee  on 
SJrJyi^'^P'*"""'*""?!"'**'-  Noautho- 
2Jy~  oted  m  farour  of  the  decision,  «nd  tiiose 
.^  referred  to  m  RoU't  Abridgment  andtiie  Year 
NW  P^  not  brought  before  the  Coort  Some 
««Rins  anttonties  whidi  were  dted  were  in 
grow  the  defendant :  that  of  Lord  Tentetden  in 
MriS!k^  w^  "•  A»*^'  >  Moo.  ft  M.  172,  in 
P««>^;  but  that  of  Lord  AUnger,in  CroJdtr 


V.  8itf,  2  Moo.  ft  R.  190,  wat  not  dted.  We  are 
not  si^sfied  with  the  dednon  of  the  Q.  B. 
and  therefore  think  it  should  be  OTermled.  The 
judgment,  therefore,  in  the  present  case  mnst  be 
rerersed.  Judgmatt  reverttd. 

BBBOB  FBOU  THB  QCEEirs  BENCH. 
Monday,  Feb.  3. 
Hall  and  Others  r.  Flockton  and  Othcbs. 
Pltad^tf— Accord  and  tati^aclion— Accord  with- 
out ttttUfaetiem—Part  performamet. 
An  averment  m  a  pita  that  it  tea*  aprttd  befteeen 
phdMt\fa  and  dtfendantt  that  eertatntkingtehould 
ie  done,  and  "  that  the  action  andeamee  qf  action 
thould  be  Httled,  eatitfted,  diteharged,  and  ter- 
minated by  the  arrangement  and  agreement  btfore 
mentioned:" 
Held,  to  be  an  inn^fieient  averment  that  the  mere 

agreement  woe  accepted  in  eatiffaetion. 
THe  plea  went  on  to  aver  that  the  drfendanie  per- 
formed tome  <if  the  thingt  epeeified  in  the  agree- 
ment, and  were  ready  and  willing  to  perform  the 
reet: 
Held,  iniifffieient  to  make  thita  good  plea  tif  accord 
and  eati^aetion. 

Error  upon  a  judgment  of  the  Court  of  Q.  B.  in 
fiiTour  of  the  plaintiiET  upon  demurrer  to  defendants' 
plea,  liie  action  was  in  eoic,  for  the  infringement 
of  a  patent. 

VUm,  pme  darrien  eontiuuanee,  that  the  pluntiffs 
ought  not  further  to  maintain  their  action,  because 
the  defendants  say,  that  after  the  commencement  of 
the  suit,  to  wit,  &c.  "  it  was  agreed  between  the 
plidntiff  W.  F.  and  the  defendants,  that  the  defend- 
ants should  admit  (and  as  they  then  did  admit)  their 
liability  to  this  action ;  and  further  that  a  license 
should  be  taken  by  the  defendants  from  the  plaintiffs, 
and  which  plaintifis  were  to  grant  to  the  defendants 
for  the  nte  of  the  said  invention  in  the  declaration 
mentioned,  and  that  the  defendants  ihonld  draw  a 
cheque  npon  their  (the  defendants')  bankers, 
to  wit,  &c.  for  75/.  payable  to  the  bearer 
thereof,  and  delirer  tlie  same  to  one  C.  B. 
to  be  held  by  him  until  the  said  license 
should  be  granted,  and  to  be  then  ddirered 
orer  by  him  to  the  plaintiffs;  and  further  that  the 
pfadntiBs  and  the  defendants  should  respectivdy  bear 
and  pay  their  own  cost*  incurred  in  this  action,  and 
that  the  action  and  the  causes  of  action  indnded  in 
the  same  should  be  tetded,  tatisfied,  discharged,  and 
terminated  by  the  arrangement  and  agreement 
before-mentioned.  That  thereupon,  and  within  a 
reasonable  time  in  that  behalf,  and  on  the  faith  of 
the  said  agreement,  and  before  this  day,  to  wit,  on, 
fte.  the  dMendants  did  admit  their  liability  as  afore- 
said, and  did  draw  and  deliver  to  the  said  C.  B.  a 
cheque  on  thdr  bankers,  to  wit,  &c.  for  75/.  pay- 
able, fte.  according  to  the  said  agreement,  and  upon 
the  terms  thereof  as  aforesaid,  and  the  same  was 
then  received  and  thence  hitherto  hath  been  and 
still  is  held  by  the  said  C.  B.  upon  the  terms  afore- 
said, and  the  defendants  have  always  from  the  time 
of  the  making  of  the  said  agreement  and  amnge- 
ment  hitherto  been  ready  and  willing  to  perform  and 
fulfil  the  said  agreement  in  all  things  on  thdr  part 
to  be  performed  and  fulfilled,  and  to  take  the  said 
license  to  be  granted  to  them  by  the  plaintiffii,  and 
to  bear  and  pay  thdr  own  costs  incurred  in  this 
action,  and  whereof  plaintiflk  have  always  hitherto 
had  notice." 

Special  demnrrer,  assigning  for  grounds  {inter 
alia)  that  the  accord  is  not  suffidently  certain,  as 
no  time  ia  stated  within  which  it  is  to  be  performed. 
That  die  plea  is  in  effect  a  plea  of  accord  without 
satisfection,  aa  the  agreement  could  not  ope- 
rate as  a  satisfaction,  there  being  no  allegation  that 
the  agreement  was  accepted  by  the  plaintiffs  in  full 
aatisnction ;  neither  could  the  admission  of  a  lia- 
bility which  did  not  advance  the  plaintifis'  right  or 
remedy.  That  the  delivery  of  a  cheque  to  C.  B.  was 
mere  part  performance,  and  insnffident.  That  it 
should  have  been  shewn  that  the  accord  wat  exec- 
cnted  before  plea.  That  if  the  plea  is  intended  not 
to  bar,  but  in  suspension  of  the  right  of  action,  it  is 
bad,  as  it  mnst  be  a  final  bar  or  nothing. 

Upon  that  demurrer  the  Court  of  Q.  B.  gave 
judgment  for  the  plaintiffs  ;  and  npon  that  judgment 
error  was  brought. 

The  case  was  argued  before  Parke,  B.  Alderson,  B. 
Maule,  J.  Cresswell,  J.  Talfourd,  J.  and  Martin,  B. 
Phipeon,  for  the  plaintifis  in  error. — The  plea  is 
good.  An  agreement  accepted  in  satisftction  is  in 
itself  a  good  bar  without  pcnformanre  (Cate  v.  Bar- 
ber, IfRaym.  450;  Good  v.  Cheetman,  2  B.  ft  A. 
328);  and  that  is  the  effect  of  this  plea.  Where 
there  are  words  of  express  present  agreement  that 
the  action  shall  be  barred,  it  would  be  inperfiuons 
to  add,  that  the  agreement  was  accepted  in  satis- 
faction. [Pakks,  B.— What  do  you  say  to  the 
word  "airangement"?!  There  ia  no  special  de- 
murrer on  the  gronnd  of  ambiguity ;  and  agreement 
and  airanfement  are  identical.  Evam  r.  Powit, 
1  Ex.  Bep.  606,  oonlBrms  the  doctrine  of  Good  r. 
Cheeeman ;  and  if  the  acceptance  in  satisfaction  had 
bean  added  to  the  plea,  it  could  not  have  been  tra- 


versed.   If  the  Conrt  should   coutttue  ttui  «  a 
agreement  by  the  plaintiff  to  accent,  not  the  wne. 
ment  itself,  but  the  performanoe  or  i^  Oat  moM  be 
a  different  case  altogether ;  but  even  in  that  vie*  it 
is  submitted  that  Oe  plea  is  good,  becaose  tt  doa 
shew  a  performanoe  by  the  defoidant  of  all  dot  vk 
to  be  performed  b^  him.     [Pakxz,  B.— Hat  ii  igt 
enoogo,  if  the  tUng  to  be  done  in  satia&ctionia 
nocdone.]    When  we  had  performed  ^ourpst,^ 
performance  became  tatisfiiction  by  virtue  of  Ik 
agreement.    [Maclk,  J. — In  am  ordinarr  plit  d 
accord  and  satisfiustion,  the  acreement  Jkfti  a, 
that  when  the  thing  is  done  it  shall  operate  m  Ms. 
feetion;  as,  for  example  if  yon  iOmi  a  bone,  I 
will  accept  him  in  satialkction.    But  tiiea  it  ii  sol 
enough  to  say  tiiat  the  horse  was  delivend,  vjtkoit 
adding,  that  he  was  accepted  in  satisfectioa.]  Thci 
the  first  point  is  tuSdent,  that  tiie  agrecwe^ifaie 
ban  the  action,  and  that  the  plea  wonU  bei|ood 
plea  if  it  ended  with  the  words  "bytlNaiue. 
ment  and  aitreeinent  before  mentioned."  hTms 
referred  to  /oieet  v.  Vatet,  9  B.  ft  C.  532:  WOia 
V.  JTetto//,  7M.ftW.a64. 

Melliih,  oontrl,  was  not  called  upon. 

Pabks,  B.— We  are  all  of  coinionthsibj^ 
ment  of  die  Court  bdow  it  ri^t,  and  IksttfefJei 
is  defective  in  not  stating  that  the  plsintifaocerted 
the  agreement  (not  the  nerfinmanoe  of  it)  is  o^ 
faction.  All  that  is  sainin  the  plea  is,  tiat  it  m 
agreed  that  the  canaet  of  action  shooU  beMfiri 
and  satisfied  by  the  agreement  and  iiiiiiiiaiit 
mentioned,  and  we  think  that  thatnuttoMaiaae- 
thing  more  than  the  mere  agreement,  vii.  theony. 
ing  out  of  the  agreement.  That  was  the  rievtitei 
by  the  Court  of  Q.B.  and  we  concur  io  it 

Maulb,  J.— We  are  not  to  be  oonnderriMsir- 
ing  that  there  are  no  other  deCects  in  the  pia. 

Jndfment^wd. 


maxb   oomn. 

Reported  by  T.  W.  Siimns,  B^.  of  tb*  Utfetaele, 


TkwrtdKg,  Afrii  17. 
(Before  Mr.  Justice  Colxudol} 
Ht;NT  V.  Ths  Guat  NosTazax  lUawAr 

CoitPAXT. 

Gnmfy  Omrt—PnMkifim   TMtr. 
Under  their  Ad  ^ParHamtattkeereetlferatn 
Railway  Company  were  rtfoini  te  tuuey  <• 
their  line  the  eoalt,  tfc  if  vtktrpenmi  n  Of 
carriage*  qfiueh  perttm  at  *  eerta  raff ;  end 
they  were  alio  re^fuiredteamie)  heck  til  imfli 
carriagee  at  to  much  per  wait  far  wA.   0«  « 
certain  number  qf  loaded  eamtffi  tciaf  pre- 
tented  to  the  company  fir  coaKynee  tloaj  tbeir 
tine,  they  not  only  then  demand^  fefmat^  Hi 
forward  carriage,  but  alto  m  turn  fir  IM  tad 
carriage;  thit  latter  turn  being  rrfiui,  the  eiU' 
pony  declined  to  convey  the  gioii,  wterwyoa  a 
action  wat  brought  tn    the  Conlj  Ciiri  fir 
damagit,  retulting  from  the  «aa.ce«i«|nee  v 
the  tttid  goodt.    Upon  an  otjectiM  lihet  tl  w 
trial,  that  thit  wat  a  muttian  rf  a  rifU  (•  tsD. 
and,  therefore,  under  the  prowite  efite.  58  of  (fc 
9  ^  10  VM.  e.  95,  not  mthin  thejwiiiicliw  i 
the  County  Court,  the  judge  hM  thit  1^,^ 
juriedietiam,  and  decided  the  cam  <f  "^^ 
the  plaintif't  favour.    Upon  <  molim  isiif- 
quently  to  thit  Court  for  a  prthitilion : 
Held,  that  at  the  titU  to  the  toll  wm  mt  ieuii, 
but  only  the  time  atwhieh  itwatiematiitkmi 
payable,  which  depended  upon  the  eoatfr^" 
to  be  put  upon  the  Act  <if  Parliamtnt,  tk  >4' 
^  the  County  Court  had  juritdiclimt,  M  w 
writ  wat  refuted. 

Wordtworth  moved  for  a  prohibitios  to  »*«• 
the  judge  of  the  County  Court,  at  Barnet,  frM"^ 
ther proceedings  in  this  canae,  nndertbefw*^ 
drcumitances.  By  thdr  Act  of  P*^'*"''''?^ 
company  are  required  to  carry  flie  coals,  4c.  01  o» 
parties,  in  the  carria|et  of  luch  parties,  st  ^eate 
of  Id.  pertonperiuie;  andtiiqr  are  alioaaera 
obligation  to  convey  back  the  empty  etnactuoe 
rate  of  4id.  per  mue  each.  The  plsintiff  baof  *■ 
sirous  of  tending  ten  trucks  of  coal  by  this  lite  &» 
Peterborough  to  Potter's-bar,  appEed  to  Aeeoij- 
pany  to  convey  them.  The  company,  hownai  J* 
only  required  payment  for  the  forwaid  caniapi  "• 
demanded  2/.  lOi.  as  then  payable  for  the  bi^  w^ 
riage,  which  they  insisted,  under  thdr  Act,  13«» 
Vict  c.  61,  sees.  12  and  13,  they  were  entifltdtbti 
to  have.  The  plaintiff  having  refosed  to  psT  ■■ 
advance  the  amount  for  the  bide  caniags,  tbea** 
pany  dedined  to  carry  the  fmdo,  whewag^ 
pUuntiff  sued  than  ia  the  County  Court,  at  BW* 
for  the  amount  of  lost  sustained  by  him  """S 
qnenceofsuchreftatal.  The  cause  came  otWO" 
on  the  24th  of  February,  when  it  was  objeo"  "[S 
part  of  the  company  that  tiie  action  involvedsflP 
to  tolls,  and  therefore  the  Court  had  nojom"^ 
sec.  58  of  tiHi  9  ft  10  Vict,  c  95  (*eCo«gOi*« 
Act),  providing  "  that  the  Court  shall  not  to«^ 
nixanceof  any  action  of  ejectment,  or  m  ««« >" 
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tub  to  aBf  coiptweal  or  iDoorponal  beredjUmenU, 
or  to  any  toll,  fair  market,  or  franchiae,  thall  be  in 
qneatioii,"  &c  The  qoeation  Iianng  been  arfned 
at  length,  the  jodge  took  time  to  consider  Us 
hidgment,  when,  on  the  28th  of  March,  be  gsre 
It  in  fiTOnr  of  the  plaintiff,  assessing  the  damages  at 
39(.  13s.  6d.  On  the  9th  of  April  a  copjr  of  the  order 
was  serred,  adjodging  the  defendants  to  pay 
SSI.  10s.  lOd.  being  this  total  amount  of  damages 
and  costs.  The  present  rale  waa  mored  for  on  the 
groond  that  the  action  inTolved  a  title  to  toll,  and 
was  therefore  not  within  the  jurisdiction  of  the 
County  Court. 

CoLBMDOB,  J. — There  sppears  to  be  no  dispute 
about  the  toll  itself,  but  only  when  it  is  payable, 
whidi  turns  upon  the  constraction  of  the  Act  of 
Fsrfiament;  and  I  cannot  interfere  with  the  con- 
struction pot  upon  the  Act  by  the  County  Court 


jute. 
Wot 


Fordtworth.—TiM  plaintiff  says  that  die  company 
aM  not  entitled  to  demand  this  toll ;  the  plaintiff 
tendered  all  the  toll  except  that  for  the  back  carriage  ; 
it  is,  therefore,  a  iond  fide  question  ss  to  a  right  to 
tsketoU. 

CoLBunoa,  J.— It  is  not  a  question  as  to  a  r«ht 
to  ton,  but  whether  it  was  than  payable.  Suppose  a 
demand  for  a  turnpike  toll  is  maoe  npon  aperson  who 
has  never  passed  throngh  the  gate;  tbatwonld  not 
be  a  question  of  a  right  of  toll.  The  question  is, 
whether  the  company  bsTe  a  right  to  secure  in  the 
first  instance  the  toll  for  the  back  carriage. 

tTonbiMrM.— The  argument  on  the  other  aide 
was  that  they  had  no  right  to  charge  this  toll. 

CouuuDOE,  J. — I  am  ht  from  saying  that  in  this 
case  the  jodge  of  the  Conntr  Court  has  properly  oon- 
sbned  the  Railway  Act :  or  that  I  form  no  opinion. 
The  question  I  hare  to  dedde  is,  whether  the  title  to 
the  ton  in  this  case  came  in  question  at  aU.  Itseems 
to  me  that  it  did  not,  but  only  whether  in  this  parti- 
cnlar  case  the  company  had  a  right  to  demand  pay- 
ment at  the  time  they  did.  Thn  is  really  merely  a 
qoestion  of  the  construction  of  an  Act  of  nrliament, 
and  that  was  clearly  a  matter  for  the  judge,  and  with 
which  I  cannot  interfere.  Now  it  is  not  disputed  that 
the  company  had  a  right  to  toU  in  respect  of  parti- 
cular carriMes,  and  the  question  was  whether  the 
carriages  of  the  plaintiff  were  such  as  were  liable  to 
toll  at  that  time.  The  judge  would  hare  had  no  right 
(D  decide  whether  or  not  toU  was  demandable  npon 
eaniagea,  but  he  had  as  to  whether  or  not  these 
eaiTiages  were  such  upon  which  toll  could  rigbtiy  be 
demanded.  I  think,  therefore,  that  the  judge  had 
jurisdiction,  and  that  there  should  be  no  nUe. 

__  SMer^fiutd. 

Ba«.  «.  The  Jooob  or  tbb  Coomty  CotmT  or 

OaWESTBT. 

Kx parte  Haupxb  and  Akotbbe. 
Cttiatjf  Cttrt—MerpUader  claim— StMeiencf  ^ 

artfee— Mandamus  to  a  judge  to  hear. 
Wiere  ahtdfe  <ff  a  CtnoUg  Court  rtfutei  to  kear 
M  ^fflietUtoH  upon  a»  emmtout  tuppotition  that 
ttme  preUmmtn  requirement  JUt  not  ieen  com. 
^ittwUh,  tUt  CourluriUintetfere  »y  aunuiaani* 
w  COM^  Aim  to  hear. 
Ju^meat  hmiing  hem  obtained  againit  a  drfendant 
inan  action  in  the  County  Court,  execution  iteued, 
«M  certain  property  wot  seized  thereunder. 
Hereupon  •  claim  um  made  ty  A.  and  B.  that 
inch  looit  u>ere  their*,  and  the  form  of  their 
troundi  <tf  claim  «m»,  "  that  the  said  two  hortet. 
nvo  coUam,  and  two  hridlee  were  auigned  to  ue 
h/an  indenture,  dated  the  ZSth  day  qf  May, 
18S0,  siuf  made  hetween,"  ice.  {elating  the  par- 
iMt).  Upcn  am  oijection  fahen  at  the  trial,  that 
tUtHatement  wa$  not  a  compHanee  with  Rule 
39,  the  Judge  held  the  olnection  to  be  good,  and 
rc/Wed  to  hear  the  daim. 
Upon  «b  application  to  thie  Court  for  a  mandamus 

tothehidge  to  hear  the  claim, 
Atfi  fAaf  theetatement  qfthe  groundof  claim  wot 
nffieient,  and  the  mandamus  wae  ordered  to  go. 
In  this  case  a  rule  luti  had  been  obtained,  caUmg 
^n  the  judge  of  the  County  Court  of  OswestiT, 
rairopshire,  to  shew  cause  why  a  mandamut  should 
not  issue  oommanding  him  to  bear  and  abjudicate 
upon  a  daim  to  certain  goods  msde  by  Harper  and 
i5^r,  It  aroeared  that  a  plaint  had  been  entered 
mtteCountjr  Court  in  a  cause  of  Daoiet  r.  Holbrooi, 
WMKln  Daries  obtained  judgment,  npon  which,  on 
ne  31st  of  October,  execution  issued.  A  \btj  waa 
■Mde,  and  eertun  goods  were  seized.  On  thie  6th 
of  NoTember  following  a  claim  was  made  by  Harper 
md  Jones  to  such  goods  under  a  deed  of  assignment 
nom  Holbrook,  executed  in  May  preceding.  The 
paroeolaia  of  the  claim  were  as  follows  :— 

"To  the  derk  and  hich-baUiff  of  the  County 
vNit  of  Shropshire,  at  Oswestry,  and  to  whom 
dse  it  may  oonoem.— The  particnlan  of  tiie  daim 
■Bade  by  us,  and  mentioned  in  the  interpleader  som- 
>>ons  issued  from  the  above  coort  in  the  cause  of 
Bavjes  uainst  Holbrook,  dated  the  5th  day  of  No- 
wmber,  1850.  are  as  follows :— Two  horses,  two  coU 
w^aad  two  bridles,  which  wereseixed  in  a  stable  at 
"•■••y,  m  the  parish  of  Hordley,  in  the  ooun^  of 


Salop,  on  the  thirty-Arat  day  of  October,  in  the  year 
of  onr  Lord  1850 :  the  ground  of  our  claim  to  ihe 
sud  two  horses,  two  eollus,  and  two  bridles  is,  that 
they  were  assigned  to  us  by  an  indenture,  dated  the 
twenty-eighth  day  of  Msy,  in  the  year  of  oar  Lord 
1850,  and  made  between  Thomas  Holbrook,  defend- 
ant in  the  said  cause,  of  the  one  part,  and  onrselres 
of  the  other  part  Dated  the  eleventh  day  of  No- 
vember, 1850.  "  Geo.  Harper, 

R.  Parry  Jones." 

At  the  hearing,  it  was  contended,  on  the  put  of 
the  ezecntioncredttor,  that  the  notice  was  insuffident, 
and  did  not  comply  with  the  39th  Rule,  inasmuch  as 
it  was  not  stated  what  was  the  consideration  fbr  the 
assignment  The  judge,  thinking  the  objection  to 
the  claim  was  wdl  founded,  ded&d  upon  not  hear- 
ing the  claim. 

Peacock,  Q.C.  now  appeared  for  the  judge  of  die 
County  Court,  and  contended  that  the  judge  was 
right  in  his  decision,  inasmuch  as  the  notice  was  in- 
sufficient.   (Er  parte  Tanner,  19  L.J.  318,  Q.B.) 

CoLKKiDOX,  J. — ^There  the  claim  was  merely  re- 
peated, but  here  it  is  said  that  the  claim  is  founded 
upon  a  deed. 

Peacock.— Tbe  statement  should  have  shewn  that 
the  deed  was  made  for  a  valuable  consideration. 

CoLBBiDGE,  J. — PrimS  facie  the  deed  imports 
consideration.  Your  contention  is  that  a  claimant 
shoidd  set  out  a  good  case.  In  ex  parte  Tanner  the 
daimant  merely  said  the  goods  were  his  property, 
whidi  was  not  suffident 

Lu$h,  for  the  execution  creditor,  argued,  first, 
that  as  a  competent  tribunal  had  already  dedded 
npon  the  insuffidencv  of  the  notice,  this  Court  would 
not  interfere ;  second,  that  the  notice  was  not  suffi- 
dent in  form  for  not  stating  the  consideration  or 
purposes  of  the  deed, 

Jonet,  for  the  claimant,  submitted  that  the  notice 
was  imfficien^  and  that  as  the  judge  had  dedined  to 
adjudicate  npon  the  daim,  the  nunufasnu  onght  to 

BO. 

CoLEMnOB,  J. — It  is  a  weU-known  distinction 
witii  reference  to  inferior  courts,  that  if  they  abstain 
from  ad^dieating  upon  a  question  n)>on  any  erro- 
neous view  of  a  preliminary  point,  this  Court  wiU 
interfere  to  compd  them  to  proceed  and  adjudicate, 
bnt  that  it  is  otherwise  where  they  enter  into  the 
question  and  decide  it,  though  their  decision  is  nn- 
satisfiwtory.  The  question  is,  whether  there  has 
been  an  adjudication  npon  the  merita ;  or  whether 
the  Court  abstained  on  account  of  a  prsBmiiuuy 

Kint  Now,  I  most  take  it  that  the  daimant  has 
en  refused  a  hearing  on  account  of  not  baring 
given  a  suffident  notice;  bnt  as  to  that,  it  really 
seems  to  me  that  the  notice  waa  quite  suffident. 
The  notice  need  not  set  out  a  good  ground  of  daim ; 
it  will  stiU  be  a  good  daim  if  it  describes  in  what 
way  the  party  claims.  The  judge  will  dedde  upon 
the  validity  of  the  daim  whmi  he  has  heard  the  case. 
This  is  not  the  case  of  Bx  parte  Tanner.  Here  the 
daimanta  shew  how  they  daim.  It  is  said  that  the 
daim  is  not  suffident,  as  thedeed  may  have  been  a 
voluntary  one,  and  void  as  against  creditors.  So  it 
may  be ;  still  thev  say  this  is  onr  dum,  and  it  is  for 
the  judge  to  adjudicate  upon  it.  The  rule  must  be 
absolute.  Rule  abtolule. 

BUSHTESS  OF  THB  WBJBK. 
Thmiaf,  April  17. 

Bx  roam  FstsBT. — Walton,  Q.C.  thawed  oauaa  sgainst 
a  mla  for  a  vrohibitiOB  to  certain  parties  to  restrain  thsm 
team  prooMoing  fiirther  npon  an  appUoatioa  to  hire  pos- 
Mnkm  of  oMtam  jMvmiscfl  given  up  nsdar  ths  1  &  S  Viet, 
o.  74. — Lmtk  oontra.  Cmr,  adv.  mU. 

Xt  Txa  AasnaATioii  BSTwsijr  Laush  aito  Bbuhb 
Avn  Othsss. — Majfnunl  ZDored  for  a  mla  oaHiog  npon 
the  dafeadsats  to  pay  a  sum  of  money  pnzsnant  to  an 
awtrcl.  Salt  aM. 

Sae.  e.  'Okwe.—TUam  moved  for  a  etriiorari  to  bring  op 
the  depoeitioes  taken  before  the  eoroner  of  SoniaieeteMre, 
npon  an  inqoiritioo,  wherenpoa  a  verdiot  of  manalanghter 
waa  returned,  and  why  the  dafaodant  thonU  not  be  ad- 
mitted to  bsiL  AfpUcationtramlad. 


Tiox.Ciu>oiuaB  Enaar  Baooa's  Couat,  reported  by 

B.  8.  ALLinm,  Esq,  Barriater4>t.L«w. 

Cointi  or  BurxBCTTOT,  Loanoa,  reported  by  Jobb  A. 

VonvLkMqvm,  Baq.  Barrist«r4t.Iiaw. 

CouBT  or  Bmauncr,  Dvaua,  reportsd  by  J.  Lbvt, 

Baq.  Barriatarmt.Law. 

VICE-CHANCELLOR  KNIGHT  BRUCIfS 
COURT. 
A/be.  26,  1850,  and  March  31. 
Bx  parte  Wa  KBriRLo,  re  Wakbpiblo. 
Bankrupt  Law  Coneolidation  Act— Certificate. 
Where  a  bankrupt  had  been  guilty  ^  breachet  ef 
trutt,  the  Court  granted  to  him  a  certificate, 
with  a  provieo  that  it  thould  not  extend  to  pro- 
tecl  him  from  elaimt  upon  him  at  a  tryttee. 
This  was  a_  petition  bv  the  bankrupt  appealing 
tnm  the  decision  of  Mr.  Commissioner  Balgny, 
who  bad  refused  to  grant  to  the  bankrapt  his  certi- 
flcate  on  the  ground  of  breaches  of  trust  committed 
by  him,  and  reckleaa  trading.    The  case  came  on  to 


be  heard  on  the  26tb  of  November,  when,  after 
some  discussion  by  Bacon  and  H.  Humpkreye,  in 
support  of  the  petition,  and  Rueeell  and  Dani^  far 
the  aadRnees, 

The  Vicb-Chamcbi.u>b  observed  fliat  it  had  not 
been  shewn  that  the  bicadies  of  trust  were  committed 
by  the  bankrapt  in  his  oondnet  as  a  trader,  and  tiiata 
case  of  reckless  tradfaig  had  not  been  established 
against  the  bankrapt,  and  accordingly  his  Honoar 
granted  a  certificate  of  the  third  dass,  upon  the  bank- 
rupt's undertaking  that  it  might  be  readied  and  caai- 
ceUed  upon  any  grounds  which  might  thereiAer  be 
shewn  for  so  dealing  with  it. 

Monday,  March  31.— The  petition  came  on  tat 
rehearing,  when 

Bacon  and  IT.  Humphrey t  sopesred  for  the  hank- 
rapti  and  Ruttell  and  Daniel  fat  the  assignees. 

vie  Vicb-Cbancbllob  said  that  he  consideredit 
a  very  important  ingredient  in  the  case,  though  it 
seemed  that  the  order,  by  inadvertence,  did  not  nio> 
ride  for  it, — that  the  certificate  did  not  extena  to 
protecting  the  bankrapt  from  any  claims  npon  Ua 
as  a  trustee,  or  any  demands  upon  him  as  an  exe- 
cutor,— a  drcnmstanee  which  rendered  it  unnecM- 
sary  for  hia  Honour  to  give  any  opinion,  as  fhr  ■• 
this  case  was  concerned,  upon  the  enect  or  """^n^if 
of  the  words  "  conduct  as  a  trader,"  as  well  as  upon 
the  effect,  whether  retrospective  or  not  retrospective, 
of  the  286th  section  of  the  Bankrapt  Law  OnaoU. 
dation  Act.  Wttb  regard  to  the  other  grounds  of 
objection,  be  must  say,  not  only  were  they  not 
bronght  before  him  vrith  sufficient  clearaess  and  pre- 
cision  to  enable  him  to  act  upon  them,  but  assuming 
them  to  be  subject  to  fair  observation,  as  probaUy 
they  were,  he  was  of  opinion  that  this  bankruptcy 
having  been  acljudicated  in  July  1848,  and  the  certi- 
ficate on  which  this  re-hearing  now  proceeded  having 
been  granted  more  than  two  years  afterward^  then 
I  had  been  a  sufficient  dmree  in  effect,  though  not  in 
I  nune,  of  suspension.  It  seemed  to  his  Hononr,  Hi 
this  state  of  circumstances,  that  the  period  had 
arrived  when  the  certificate  must  go.  It  must  be  io 
worded  as  not  to  protect  the  bankrupt  as  to  all 
demands  against  him  as  a  trustee ;  bnt  for  this,  there 
was  a  portion  of  the  transactions  which  would  have 
required  very  careAil  and  attentive  consideration, 
but,  as  he  said  before,  there  were  circumstaoeM 
whidi  rdieved  him  from  dealing  with  that  portion  of 
tbecaae.  __ 

COURT  OF  BANKRUPTCY.  DUBLIN. 
Baportsd  by  Joa>  Lxvr,  Esq.  Barristar4t.I«w. 

(Before  Mr.  Commiaaioner  Balowik.)' 
it*  Walsh. 
Rehearing  <if  ineoloent—Diimieeal  ofpetitiom-' 
Bankrntey. 
A  trader,  who  hoe  been  ducharged  under  the  Jb. 
eohent  Deblore  Acl,3S(4  Viet.  e.  107  {BnaUtk 
analagoue,  I  {r  2  Viet.  e.  110),  may  be  dedartd 
bankrupt  upon  a  debt  returned  m  hi*  teheduttt 
but  hi*  eetate  i»  not  thereby  ditetiedfiom  tha 
protieional  attignee,  and  it  eoa  oafjr  veet  in  tk* 
attignee  under  the  bankruptcy  upon  the  dbi 
miual  ijf  hi*  petition;  and  euch  ai*mi*nd  mk 
take  place  only  on  a  rehearing. 
Creighton  appUed  to  the  Court  for  a  rehearing  tt 
this  eaae,  with  a  view  to  have  the  insolvent's  patt 
tion  dismissed.    He  proved  upon  the  affidavit  ol 
Lyndsay,  a  creditor,  wuich  stated  that  the  fasolvent 
had  beoi  discharged  in  Cork  some  six  montha  pre- 
viously ;  that  the  debt  doe  to  Lyndsay  was  retomel 
in  insolvent's  schedule ;  that  upon  thi^  same  dektbs 
had  recenUy  issued  a  commisskm  of  haidanptey,  to 
which  the  Mnkrapt  had  sorrendered ;  that  nptm  Ua 
examination  on  snirender  it  appeared  that  he  had 
concealed    property    to   a   considerable    amount, 
and    baring,   therefore,    obtafaied    his   disdiaige 
by  false  representations,  any  creditor  waa  entitled 
to  ask  for  a  rehearing.     [CoMMisaiONaB.— not 
if  I  rehear  the  case,  I  must  adjudieato  on  it,  and 
punish  him  for  the  fraud.    Yon  seem  to  wish  to 
liave  the  petition  dismissed.^    That  was  nndonbteOy 
the  object  of  the  appUcatioo.    The  case  had  been 
bronght  into  the  Bnikrnpt  Coort,  but  the  ptuuerty 
discovered  could  not  be  aaministered  there  nntu  the 
petition  was  dismissed,  and  the  dismissal  could  take 
place  only  upon  a  rehearing.  [The  Commissiombb, 
— The  creditors  in  the  hankraptcy  have  got  hold  ci 
the  property,  and  tiiev  want  to  withdraw  tiie  eaae 
from  tUs  Court;  but  nave  not  I  a  duty  to  petfam 
in  punishing  the  fraud?]    No  doubt  that  waa  6ie 
object;  bnt  as  the  discovery  waa  made  through  tiie 
agency  of  the  Bankrapt  Court,  the  creditors  wtahed 
to  have  tiie  estate  iKlministered  there.    They  did  nut 
seek  to  have  the  bankrupt  puniriied,  inasmuch  as  lie 
made  a  fiill  and   tne  disdosnre  when  examined 
before  tiw  commissioners,  and  thus  made  every 
atonement  in  his  power  for  what  he  had  previoody 
done.    [The  CouMisaioifBB.— I  am  not  satisfied  to 
let  a  case  of  this  kind  escape  because  creditors  have 
now  got  hold  of  property  which  canaet  be  ad- 
ministered in  the  Buikitipt  Court  withont  withdraw- 
ing the  inaolveot  bom  the  jurisdiction  of  tins  Coat.1 
It  wonld  eaaharass  the  eaae  very  much  if  it-wan  te 
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b»  teteiiMd  io  the  Tuolreat  Court,  and  the  insolrent 
.  mbjaatad  to  a  long  lemwd  for  finudulant  coacesl- 
ment  of  property, 

The  CoMVisaiovBB  comaated  to  diraun  the 
Mtition,  the  cace  net  to  be  taken  as  a  precedent  for 
UMfBtore-  

Re  DoYLB. 
Equitable  meiigmnent  qf  bond — Lackei, 
^  ertmtor  to  whom  it  htnded  a  bond  at  a  tetmrits/ 
/or  hie  debt  without  a»y  attignmetit,  and  omilt  to 
have  judgment  entered  up  apaintt  the  obligor, 
lahmriby  the  debt  it  loit,  cannot,  upon  the  in- 
tolveney  of  the  obligee,  prove  tipes  He  eitate  for 
iJkeamoimt. 

Xbif  bad  been  an  iniolvancy  of  many  years'  stand- 
ing. The  inaolTent  bad  died,  and  a  scbednle- 
.  <nditor  having  disooveied  that  hii  personal  repre- 
WntatiTO  wa<  in  posmsion  of  propertv  that  bad  been 
oautted  from  tiie  schadole,  proaeeded  to  have  it 
iMiile  amiable  for  the  benefit  of  the  creditors. 

Creighton,  for  the  credits,  moved  the  Court  (br 
•Border  to  compel  the  personal  representative  of 
tiM  insolvent,  who  had  been  also  appointed  assisnee, 
to  execute  a  declaration  of  trust  as  regarded  the 

r party  omitted  firom  the  scbadnle,  and  which  was 
bis  possession  as  personal  tapiaseatativa  of  the 
tHWolvent. 

hny,  for  tlie  personal  leprasentatiTe  and  assignee, 
obtained  a  reference  to  the  chief  derk  to  inqnire  and 
Mport  into  the  nature  and  amount  of  the  creditor's 
4«0tj  and  the  chief  clerk's  report  stated  that  the 
Owditor  had  been  originally  handed  a  bill  for  2M. 
md  •  bond  for  5(W. ;  the  aooeptor  of  the  bill  and 
tba  obligor  of  the  bond  was  a  person  named  Hughes, 
who  was  dead,  having  left  proporty  sufficient  to  pay 
.  the  bond  and  the  bill,  but  tne  former  was  barred  by 
tlta  Statute  of  Limitation,  and  the  second  could  not 
be  reoowred,  inasmuch  as  judgment  had  never  been 
MitSKd  up  on  it. 

CreigUon  contended  that  the  mere  handing  over 
<rf.tii«  bond  was  an  imperfect  asiignaieDt  of  a  chose 
In  action ;  and  that  not  being  duly  assigned  to  the 
'  eraditor,  it  vested  in  the  assignee  of  Doyle,  and  that 
lit  was  not  competent  for  the  creditor  to  lave  iudg- 
•aentmtered  up  on  it  after  the  iasolvency;  that  it 
was  tha  duty  of  the  debtor,  who  was  to  have  been 
discharged,  to  have  taken  care  that  a  proper  assign- 
ment should  be  executed.  It  was  his  duty  to  do 
that  wfaich  was  to  rdsase  Urn  from  his  liability. 
(Crawley  v.  HiUary,  2  M.  &  S.  120.)  It  was  his 
duty  also  to  inform  the  obliipr  of  the  bond  that  it 
had  been  handed  over  or  assigned  to  a  third  party. 
ITie  creditor  was  not  therefore  guilty  of  any  laches, 
it  ma  the  debtor  and  his  estate  should  tie  liable. 
With  r^ard  to  the  bill,  he  admitted  that  that  should 
Jm  ftoodc  off  the  creditor's  claim. 

£«*y  was  stopped  by  the  Court. 

Hi*  LoROSBip  lliougbt  there  had  been  a  per- 
ig«ay  valid  equitable  assignment,  and  that  a  cre- 
iditw  could  not  be  permitted  to  bold  over  a  security, 
«ri^naUy  good,  until  it  was  valnelen,  and  that 
Jiaving  autber  pat  it  in  suit  himself  or  offered  it  to 
tiie assignee  for  the  benefit  of  the  creditors,  he  could 
not  now  be  permitted  to  prove  it  on  the  Insolvent's 
Mtate.      Claim  onfootqfbiU  and  bond  reeled. 

Jbu»leent  debtor~PetHiai^  ertdiior't  debt. 
A.  debt  from  which  an  iniolvtut  it  ditcharged  by 
the  Iniolveni  Debtor*'    Oamrt  will  be  a  good 
petitioning  ereditor'i  debti  but   the  Ba»krvpt 
Court  camutt  admnieler   hit   eitate   until   hit 
getitio*  in  the  Intolvent  Court  it  ditmiited. 
Tbe  bankrupt  in  this  case  had  been  discharged  as 
.an  insolvent  debtor  in  Cork,  and  the  petitioning 
Gseditor  was  returned  in  his  schedule  for  the  same 
.  debt,  upon  whidi  the  present  oommission  bad  been 
.  mad  out.    The  Commissiooer,  on  the  case  coming 
before  him,  waa  somewhat  apprabensive  that  theie 
sraold  be  a  difficult  in  tbe  way,  for  although,  on  the 
.mftority  of  the  case  of  JolU*  T.  itoun(fourd,  4  B. 
&  A.  256,  a  debt  returned  in  an  insolvent's  sdiedul6, 
onder  which  he  had  taken  his  discharge,  will  be  a 
.  jgpoA.  petitioning  creditor's  debt,  yet,  inasmuch  as 
more  than  two  months  elapsad  since  the  filing  of  the 
.Mbsdule,  the  Bankrupt  Court  could  not  administer 
tba  estate  until  the  insolvent's  petition  was  dis- 
missed, and  the  property  divested  from  the  pro- 
vilioosl  assignee  in  tha  Insolvent  Court 

CreighUm,  ica  the  petitioning  creditor. — There 
was  no  doubt  that  the  creditor's  debt  was  not  dis- 
diaigad  by  the  operation  of  the  Insolvent  Debtors' 
Act,  so  as  to jprevent  him  sueing  out  a  commission. 
The  other  dilBcttlty,  no  doubt,  existed,  and  it  was 
the  intention  of  the  petitioning  creditor  to  apply  to 
Aa  Insolvent  Debtors'  Court  to  have  the  petition 


Xoy.  for  tbe  bankrupt.— His  client  would  co- 
agenta  in  having  his  jpetition  MtnA^^^  ^id  his 
>«state  brought  into  the  Banknipt  Cowt 


X<s<  Vrfus. 

COURT  OF  COMMON  BENCH. 

Seperted  by  W.  J.  Mitcalh,  £<q.  of  the  Inner  Temple, 

Barrister'at-LAW. 

SITTIJJGS  AT  WBSTMWSTER  AFTEH  HILABT 
TERM. 

Monday,  Feb.  10. 

(Before  Jebvis,  C.J.) 

Davis  r.  Burbkll  and  Lane. 

Amendment — Eridetice—Vmti-a — Appreheation — 
2  4-3  Vict.  e.  il— Notice  of  action— CoTewint— 
Waiver— Certificate— YS  i(  14  Vict.  c.  61. 

The  defendant  pleaded  not  guilty  by  ttatute,  and  it 
utat  to  entered  in  the  ittue;  but  in  the  Nisi 
Priut  record  the  word*  "by  liutute"  were 
omitted: 

Held,  that  it  could  not  be  amended,  except  by 
content. 

And  qnsere,  <u  to  the  amendment  with  content. 

The  f/Ui  Priut  record  of  nn  action  in  ejectment, 
with  the  postea  indorted,  it  eeidenee  to  thew  that 
the  trial  toot  place,  but  not  to  thew  that  the  lettor 
ifflhe  plaint^  wat  not  entitled  to  the  premitet  : 

Qntere,  whether  an  action  in  ejectment  between 
Doe  dem.  A.  r.  B.  is  admittible  in  an  action  by 
B.  V.  A.  and  C. 

Plaintiff  wot  tenant  to  defendant,  with  a  covenant 
in  the  leatefor  thtpayment  oj'ralee,  and  a  proviio 
for  re-entry,  on  non-payment.  Thf  ratet  were 
in  arrears  the  defendant  entered  in  plaintift 
abienee,  md  put  locit  on  the  doort ;  plaintiff,  on 
hi*  return,  broke  the  locit,  and  trot  given  into 
euitody.    In  tretpast  for  fahe  impritonment  ; 

Held,  drfendant  wat  lawfully  in  potteision  of  the 
premitet,  and  that  he  wat  authorised  by  2^3 
Viet.  c.  47,  It.  54,  66,  to  give  plaintiff  into 
cuttody. 

Quiere,  y  defendant  had  been  timplyin  potiettion. 

A  covenant  to  paint  at  the  end  of  every  five  yeart  it 
not  a  continuing  covenant. 

A  verdict  for  a  turn  not  exceeding  5/.  requiret  a 
certificate  for  eottt  under  13  l(  14  Viet.  e.  61, 

This  was  an  action  of  trespass  for  false  imprison- 
ment. The  defendants  pleaded  not  gulltv  by  sta- 
tute, and  that  the  plaintiff  was  found  within  the 
Metropolitan  Police  District  committing  a  breach 
of  the  peace  and  endeavouring  to  make  a  fordble 
entry. 

The  words  "by  statute"  were  annexed  to  the  plea 
in  the  issue,  but  were  not  inserted  in  the  Nisi  Prius 
record. 

Bylet,  Serjt.  for  the  defendant,  applied  to  amend 
the  record  by  inserting  the  words ;  the  record  was 
made  up  by  the  pUintiff,  and  it  was  his  &nlt  that 
the  omission  was  made. 

jEavis,  C.J. — I  cannot  amend  it;  it  can  only  be 
done  by  consent. 

E.  Jamtt,  Q.C.  for  tbe  plaintiff,  consented. 

Jervi8,C.J. — I  will  not,  even  with  consent,  make 
the  amendment ;  and  I  should  advise  the  officers  to 
have  nothing  to  do  with  it ;  the  plaintiff's  attorney 
has  made  the  mistake ;  he  ought  to  make  the  amend- 
ment. 

tThe  record  was  then  amended  by  the  plaintiff's 
attorney.] 

It  appealed  that  Barrell  had  demised  to  Smith 
for  twenty-five  years,  from  December  25th,  1842,  at 
1751.  per  annum  I  that  the  lease  contained  a  covenant 
to  repvr  and  to  pay  rent  and  rates,  with  a  proviso 
for  re-entry  for  breach  of  covenant  j  that  Smith  had 
assigned  to  the  plaintiff;  that  the  defendants,  al- 
leging breaches  of  covenant,  had  entered  and  obtained 
possession  in  the  absence  of  the  plaintiff;  that  the 
plaintiff,  on  his  return,  endeavonred  to  force  an  entry, 
and  knocked  off  from  the  doors  the  locks  which  had 
been  put  on  by  tbe  defendants;  that  for  so  doing  he 
was  given  into  custody,  and  that  the  charge  made  at 
the  police  station  was  "  wilfully  breaking  off  some 
locks  from  some  doors  in  Catherine  Wheel-yard, 
Great  Windmill-street"  To  shew  that  the  defend- 
ants were  not  lawfully  in  possession  of  the  premises 
damaged,  the  Nisi  Prius  record  of  a  prior  artion  in 
ejectment  in  which  tbe  present  plaintiff  was  defend- 
ant and  the  defendant  Burrell  was  lessor  of  the 
plaintiff,  was  tendered ;  the  pottea  was  indorsed, 
shewing  a  verdict  for  the  then  defendant. 

Bylet,  Serjt.  objected  the  record  was  not  properly 
made  up,  and  was  therefore  not  admissible.  But 
even  if  admissible,  it  was  not  evidence  against  the 
present   defendants— first,    because    Doe  was   the 

C'  'itiff  in  the  former  action;  secondly,  because 
«,  at  all  events,  bad  nothing  to  do  with  it. 

Jertis,  C.J.— If  binding  on  Doe  it  is  binding  on 
his  lessor. 

Bylet,  Serjt. — Probably  they  would  be  identical, 
but  at  any  rate  it  was  not  evidence  against  both  the 
present  defendants. 

Prentice,  contra. — This  was  the  only  record  made 
up  when  the  verdict  was  for  the  defendant. 

Jxnvis,  C.J. — No  doubt  that  is  the  practice,  but 
the  pottea  proves  only  that  there  was  a  trial  between 
the  parties,  not  that  judgment  followed. 


The  evidence  was  not  pressed.  Itwasshen^ 
there  was  a  distress  ou'April  13th  on  behalf  rfg 
defendant  Burrell  far  rent  due  March  25th. 

Bylet,  Seijt  contended  that  Barrell  vis  MH 
In  possession ;  that  he  bad  a  right  to  enter  fbrst 
repair,  for  non-payment  of  rent  sad  of  rata; Is 
he  did  enter ;  that  after  he  had  entered,  uai  iti 
lawfully  in  possession,  the  plaintiff  csme  and  >si: 
the  locks;  that  for  this  he  was  properly  {im^ 
charge,  under  the  Police  Act,  2  &  3  victcC 
s.  51,  div.  10;  that  s.  66,  of  th&t  Act  eaJM\ 
owner  of  the  property  to  apprefaraid  any  pas 
found  committing  snoh  offence.  Sot  tiie  d<MK 
were  entitled  to  notice  of  action,  for  2  iSTi. 
c.  17,  was  to  be  construed  as  one  A[ct  with  ISGs  i 
c.  44,  and  sec.  41  of  that  Act  exprarir  ntos 
notice  of  action.  Notice  of  action  ires  steie^aB 
under  7  &  8  Geo.  4,  c  30,  s.  41.  He  ioya 
offence  against  sec.  24  of  that  Act,  any  faMscta; 
in  execution  of  tbe  Act  waa  entiW  s  slice. 
{Hughet  V.  Buckland,  15  M.  &  W.  316;  Bwr. 
Thnmboroiigh,  3  "Ex.  846.) 

Jervir,  Cf.J. — ^The  question  is.  whettatek- 
fendant  believed  that  tbe  plaintiff  was  bnabilii 
lock,  notwhctherhe  believed  himadftnhssK^ 
the  property.  It  is  for  the  jury  ;  so  is  tfefiA 
whether  there  was  a  want  of  repair. 

Bylet,  Serjt — They  have  shewm  onrriglitbdt 
our  entry,  and  that  we  were  at  the  time  in  psoa 
It  is  sufficient  that  the  defendaata  were  in  psE- 
sion. 

Jervis,  C.J.— I  shall  leave  to  the  ^vMr 
the  defendants  were  lawfully  in  posseasioa.  If  e 
I  shall  reserve  to  you  tbe  quesUoo  whetbr|a» 
sion  alone  is  suffi<Hent. 

Bylet,  Serjt— The  defendants  claim  AsIk 
given  the  plaintiff  into  custody  under  aeci'U 
3  Vict.  c.  47,  for  attempting  to  eomoiit  <ta& 
entry,  and  for  a  breach  of  the  peace.  Sec  ffiatf 
"  That  any  person  found  committing  uj  <^ 
punishable  either  upon  indictment  or  u  t  ast 
meanour,  upon  summary  conviction  bjmtaiik 
Act,  may  be  taken  into  custody,"  Ac  Te  &^lh 
committing  a  forcible  entry.  '  Tilis,  tao^  i<  ims 
the  presence  and  sight  of  tme  police  aasttH^ 
takes  him. 

Jertis,  C.J.— Breaking  lo<to  or  bnl^S^ 
peace  in  the  presence  of  a  constable  mnM  sattaaa 
the  constable  to  take  him.  But  ii  (is  cue  Ik 
constable  waits  and  the  defieadasa  jf*  iie  in 
charge.  The  constable  docs  not  io  itostoo^n 
motion,  but  on  your  order.  It«s«*  tla*"*  *> 
tlie  question  whether  you  vr«K  oiram  of  tie  pre- 
mises. If  the  jury  thmk  tbst  tiken  ««  »'™'« 
repair  and  an  entry,  and  if  they  shsllttei*^^ 
defendants,  being  thus  lawfully  in  poBBsioo, We« 
that  they  were  acting  under  the  statasa,t^  waa 
be  entitled  to  notice  of  action.  ^  , 

Bylet,  Serjt— The  defendants  were  sho  ems 
to  enter  for  breach  of  the  covenant  to  ssist  nail* 
the  end  of  every  five  years,  and  outsias  «t  tin  « 
of  every  scvenyears. 

Prentice. — ^That  Is  not  a  continnioi  ha* ' 
was  waived  by  distress  for  teat.  So  the  (»•■! 
for  payment  of  rates. 

Jervis,  C.J.— To  the  jury :  Was  Buudl  ia  ps 
session  ?  The  defendant's  counsel  sap  Ata  f 
three  w»8  in  which  he  may  have  been  so :  sate  a* 
proviso  for  re-entry  for  non-repair ;  fornoe-pna* 
of  rates ;  and  for  not  painting.  Now,  the  P^ 
covenanted  to  yield  up  the  fixtures  to  tiie  defaj* 
at  the  end  of  his  lease,  and  he  has  na** 
some;  but  the  Court  of  C.  P.  has  heldttitfaa 
removal  gives  no  right  of  re-entry,  for  he  Wi* 
them  back  daring  the  term :  I  shall  bold  S9;  t*  > 
he  has  removed  them  so  recklessly  as  to  asal 
damage,  it  would  amount  to  want  of  repiir.  ^ 
must  be  reasonable  repur,  but  there  must  ito  «' 
reasonable  time  for  repair.  If  you  find  wjs(  of  *" 
pair,  the  defendant  had  a  right  to  enter:  *«'*' 
then  be  lawfully  in  possession,  and  I  sha^&^ 
a  verdict  for  the  defendants  on  the  geatsil  ** 
under  the  Police  Act.  So  if  you  find  that  tbl* 
were  in  arrear.  As  to  the  painting,  it  is  not  a*' 
opinion,  a  continuing  covenant  but  it  is  bof  ^ 
have  your  opinion  upon  it  As  to  the  second  ;!*' 
was  the  plaintiff  there  making  a  disturbance  >»*' 
deavouiing  to  enter  forcibly  ?  Assess  the  liu'P 
contingently. 

Verdiel^iremiteiin  repair  andpnatii-* 

ratet  in  arrear,  and  plaintiff  then  rt^ 

a  ditturiance— damage*,  5/. 

Jervis,  C.J. — I  think,  that  as  the  rates  <Met 

arrear,  tbe  defendant  was  entitled  to  enter  i  ^^ 

was  therefore  properly  in  possession,  and  v  ^ 

titled  to  notice  of  aotion.    The  verdict  must  U* 

tercd  for  the  defendants  on  the  general  issue. 

Prentice  applied  for  a  certificate  under  theC^ 
Courts  Act  >n  case  they  should  $uo<»ed  io  salv^ 
the  verdict  for  tbe  plaintiff.'  The  Exteo^^ 
13  A  14  Vict  c  61,  8.  II,  provides  that  tiie  pUf 
shall  have  no  costs,  if  "  be  shall  racovar  a  iO* 
exceeding  51." 
Jervis,  C.J.— Granted  the  certifioate. 
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U3H0  CHAMCUXQR'S   COURT.  . 

iORP   CHANCELLOR'S   COURT. 

LORD   CHANCCLLOrt   COURT. 

Stforted  by  BicmAXo  Qxanatxt  Wxltoxs,  Ewj.  of  the 
letter  Ien^«,  B«rritter-«t-Ziaw. 

July  *  and  15,  IBM. 

Jte  St.  Gboroe  Steam  Pacxet  CoxvAirr^ 

rf  parte  Hbnbsset. 

fVwufir  ^mharei— Acceptance — Pwrekate  m  naau 

yanntthr  r  penon — liiability — Contributory, 
fVhert  the  £eed  oftettlement  of  ajomt-ttoci  com- 
pany required  that  each  trantftr  thould  be  exe- 
cuted by  both  the  trantferor  and  transferee,  anda 
gurehater  o^tharei  had  been  made  by  a  father  tn 
the  name  oj  hit  ton,  whott  name  wat  thereupon 
interted  in  the  litt  of  thareholdtn ;  neither  lie 
purehater  or  hit  ton  executed  the  tranter,  and 
the  ton  repudiated  the  tharet ;  it  wot 
B.M  that  a  valid  transfer  of  the  tharet  had  apt 
been  made  by  the  vendor,  and  thai  he  mat 
properly  placed  on  the  litt  of  contrtbutftriet  uader 
an  order  to  Kind  up  the  company. 
J.  C.  Heneasey,  tne  executor  of  M.  Heneawx, 
appealed  against  an  order  made  by  Vice-Chancellor 
Knight  Bruoe,  by  ndiicb  was  rewned  the  decision 
of  the  Master,  who  had  excluded  the  name  of  the 
tppeUant  from  the  list  of  contributories  of  the  above 
sompoDy,  and  referred  back  the  report  to  be  re- 
newed. Id  1841  M.  Henessey  was  the  owner  of 
iertain  ahares  in  the  St.  George  Steam  Packet  Com- 
lany.  On  the  22nd  Oct.  1841,  he  sold  sixteen 
ibaies  of  25j.  each  to  Thomas  Richard  Needham  for 
190/.  that  gam  being  provided  and  paid  by  T.  R. 
Needham.  It  appeared  that,  in  consequence  of  di- 
eetioos  given  by  T.  R.  Needbam,  the  shares  sold 
rere  tiansfiarred  inbx  the  name  of  R.  Needham,  tlie 
on  of  T.  R.  Needham ;  that  this  tranifer  was  exe- 
nted  by  M.  Henessey,  but  was  not  executed  by  R. 
■feedham ;  that  the  name  of  R.  Needham,  was,  bow- 
iTcr,  dnly  enrolled  in  the  books  of  the  company,  and 
Hgistered  as  one  of  the  shareholders  of  the  company, 
talso  appeared  that  R.  Needbam  fste  no  authority 
p  fais  &ther  for  the  transfer,  but,  m  het,  from  the 
;rst  repudiated  the  gift ;  that  he  never  received  any 
Svidend  on  the  shturas,  or  attended  any  meeting  of 
iie  company ;  th^t  the  repudiation  of  the  transfer, 
lioqah  known  to  T.  R.  Needham,  was  never  com- 
inmcated  to  M.  Henessey  or  the  company ;  that 
oth  M.  Henessey,  during  his  life,  and  J.  C.  Henes- 
ey,  as  his  ezecnttU',  afur  his  death,  wliich  took 
ilaoe  in  May,  1846,  ptud  calls  on  shares,  which  M. 
Seneasay  continued  to  hold  in  the  company,  but  no 
Mils  on  the  sixteen  shares  transferred ;  that  neither 
If.  Henessey  nor  his  executors  heard  anything  in 
tetBreoce  to  these  shares  until  October  1849,  when 
me  latter  received  notice  that  his  name  was  put  on 
the  list  of  contributories  of  the  company  by  ^  offi- 
~ial_  manapr.  T.  R.  Needham  made  an  affidavit, 
jtatinq  that  in  consequence  of  his  son  re- 
pudiatmg  the  gift  of  the  shares,  and  the 
transfer  not  having  been  executed,  he  treated 
the  transaction  as  at  an  end,  and  that,  though 
lie  received  circulars  and  notices  addressed  to  his 
son,  he  destroyed  them  without  making  any  com- 
mnnica^n  to  his  son.  The  fallowing  clauses  of  the 
deed  qf  settlement  were  referred  to  : — "  Clause  17. 
that  it  shall  be  lawful  for  the  proprietors  in  the  said 
oompany,  or  their  legal  representatives,  whether  by 
marriage,  or  as  execntors;  or  administrators,  or  lega- 
tee«,  to  sell  and  tmnsfer  to  any  penon  or  persons 
wbomaoever  all  or  ai^  of  the  shares  of  such  pro- 
prietor in  the  property  and  funds  of  the  coqipany> 
and  nheDftver  any  sw^  sale  and  transfer  fhall  be 
made,  a  return  or  account  thereof  shall  be  made  tp 
the  dark  or  the  agent  for  the  time  being  of  the  said 
companj,  and  shall  from  time  to  time  be  entered 
and  registered  in  the  books  of  the  said  company,  on 
Sayment  of  the  fee  of  2s.  6d.  on  each  share  so 
tnuuferred;  and  the  person  or  persons  to  whom 
tnch  transfer  shall  be  mad^  shaU  be  and  shall  stand 
in  all  respects,  and  to  all  nitenta  and  ptnposes,  in 
fhe  place  and  stead  of  the  person  or  persons  making 
such  transfer,  and  shall  be  liable  to  be  sued  in  an 
action  of  covenant,  or  otherwise,  for  any  breach  of 
ue  roles  and  reeulationk  of  the  said  company,  as 
nilly  and  effecttiaUy,  to  all  intents  and  purposes,  as 
if  such  person  or  persons  to  whom  such  transfer  or 
transfers  shall  have  been  made  had  been  a  proprietor 

S  proprietors  at  the  date  of  these  presents,  and  the 
nn  of  transfer  of  such  share  or  abates  may  be  in 
the  foUowing  words,  or  to  the  like  effect,  varying  the 
name*  tad  descriptioDS  of  the  «oatr«ctiqg  pwties  as 
toe  case  may  require : — 

To- ,    nl.  of  ,to 

both  inoluaive,  J     consideration  of 
^d  to  me  by 
w  ,  in  the  connty  of  ,  do  hereby 

«H|lin,  sell,  asaicn,  and  tnne&r  to  tbe  said 

shares,  of  J.  each,  numbered  as  per  margin,  cf 
wain  tbe  capital  ateekef  the  company  caltedtbe 
w.  Geaege  Staaai-padut  Conpany,  to  hold  nnto 
the  said  ,  his  hesrs,.a(eentaie,  adoUnistrB* 

*ow,  and  ■srtps,  sobjeet  to  tiie  saa^  oottdMens  a* 

▼Ok,  xvn.  So.  Aaa. 


I  held  the  same  immediately  before  the  execution 
heieof.    And  I,  the  said  ,  do  hereby  agree 

to  accept  and  take  the  said  shares,  sul^ect  to  the 
same  conditions.    As  witness  onr  hands,  this 
day  of  ,  18    . 

'Witness,  Signed. 

Clause  18.  "  And  every  deed  or  transfer  being 
exBcnted  by  the  seller  or  sellers  and  the  purchaser  or 
purchasers  of  such  share  or  shares  diall  oe  delivered 
to  and  kept  by  the  clerk  of  tbe  said  company,  who 
shall  enter  in  a  proper  book  or  books  to  be  kept  for 
that  purpose,  a  memorial  of  such  transfer  and  sale,  ^ 
and  endorse  the  entry  of  such  memorial  on  the  said 
deed  of  sale  or  transfer,  for  which  no  more  than  Is. ' 
is  to  be  paid,  and  on  request  a  certificate  of  each 
share  ^all  be  delivered  by  him  to  tbe  purchaser  or  | 
purchasers  for  his,  her,  or  their  security,  and  for , 
which  certificate  no  more  than  Is.  6d.  shall  be  paid : 
and  until  such  memorial  shall  have  been  made  and 
entered  as  above  directed,  such  purchaser  or  pnr- 
chasers  shall  have  no  part  or  share  in  the  profits  of 
the  said  company,  nor  any  interest  for  anA  share  or 
shares  paid  to  him,  her,  or  them,  nor  any  vote  or 
votes  in  respect  thereof  as  a  proprietor  or  proprietors 
of  the  company." 

Clause  22.  That  every  person  who,  being  a  par- 
chaser  of  any  shares  in  the  capital  of  til*  company, 
shall  take  a  transfer  or  assignment  of  such  shares, 
and  shall  not,  previously  to  such  purchase,  have 
executed  or  otherwise  acceded  to  these  presents,  and 
shall  not  at  the  time  of  the  said  shares  vesting  in 
him  in  such  capacity  by  the  means  aforesaid,  oe  a 
recognised  proprietor  in  the  compeny  in  respect  of 
any  other  snares  in  the  capital,  shall,  as  to  all  duties, 
obligations,  claims,  and  demands  upon  or  agaipst 
him  in  respect  of  such  shares,  be  considered  as  a 
proprietor  in  the  company  firom  the  time  of  the 
shares  being  so  j^nrchased  by  or  becoming  so  vested 
in  him  as  aforesaid,  but  as  to  all  profits,  rights,  pri- 
vileges, benefits,  and  advantages  to  arise  from  the 
said  shares,  no  such  person  shall  be  considered  a 
proprietor  in  respect  of  the  same  until  he  shall  have 
executed  or  otherwise  acceded  to  these  presents." 

By  the  51st  clause  it  was  declared  that  the  person 
in  whose  name  the  shares  stood  should  he  dfeemed 
tbe  absolute  owner,  and  that  the  company  should  not 
be  affected  with  notice  of  any  trusts. 

Malint  and  Lunage,  for  the  appellant,  cited 
Taylor  V.  Hughes,  2  Jones  &  Lat.  24;  Barnei  v. 
Pennill.  2  Bouse  of  Lords  Cas.497;  Fatter  v.  The 
Bant  qf  Bnaland,  15  L.  J.  Q.B.  212. 

Bacon  and  Prior,  contra. 

JUDGMEH*. 

The  LoKD  CoMyiasioNin  (Mr.  Baron  Rolfe). — 
In  this  case  the  companj  had  been  dnly  constituted 
br  deed,  and  it  was  in  fall  operation.  Michael 
Henessey  was  in  and  prior  to  the  year  18il  a  share- 
holder, holding  several  shares,  that  is,  one  of  WOl. 
and  several  of  25J. ;  andthepnly  qoestSen  is,  whether 
on  the  22nd  October,  1641,  he  sold  and  transferred 
sixteen  25{.  shares,  as  to  have  gotten  rid  of  aH  Ka- 
bSity  to  the  company  in  respect  of  thera.  M. 
Henessey  fed  in  1846;  and  J.  C.  Henessey  is  bis 

5 ersonal  representative.  The  Master  considered  that 
I.  Henessey  had  in  1841  divested  himself  of  ail  in- 
terest in  these  sixteen  shares,  and  reftised  toplaee  his 
executor  on  the  list  of  contribntories.  Butontne  appli- 
cation of  the  official  manager,  Vice-Chancellor  Knight 
Bmce  came  to  a  different  conclosion,  and  rsferred 
it  back  to  the  Master  to  review  his  report,  in  ofder 
that  be  might  place  on  the  list  the  nameaf  J.  C. 
Henesaey,  as  execntor  of  Michael.  Mr.  Henessey 
moved  by  way  of  appeal  to  discharge  this  order,  on 
the  ground  above  stated,  namely,  that  Michael 
Henessey  had  cetaed  to  be  the  holder  of  these  Aares 
in  October,  1841.  A  great  deal  of  evidence  was 
taken  before  the  Master;  but  tiiere  appears  in  the 
result  to  be  no  donbt  about  the  faets,  and  Ae  only 
qnestion  is  as  to  the  legA  conseqaenoe  of  those  facts 
when  considered  witii  Terence  to  the  clause  in  the 
company's  deed  relative  to  transfiers.  The  cbnae 
direrting  the  mode  of  transfsr  is  clause  17,  and  is  as 
follows.  (His  lordship  here  read  the  clause  asabove 
set  out.)  The  facts  are  these:  in  October,  1841, 
Thomas  Richard  Needham,  wishing  to  benefit  bis 
son,  Richard  Needham,  who  was  an  engineer,  and 
whose  bnsineas  made  it  necessary  for  bun  often  to 
eroas  to  end  from  Bncland  and  Ireland,  pmebased 
for  his  son,  through  a  broker,  at  Cork,  the  sixteen 
shares  in  question  fVom  Mlehari  Henessey  (the 
bolder  of  snares  to  a  cerfmn  amount,  having  the 
privilege  Cff  passing  to  and  from  in  the  company's 
vessels  without  charge.  The  pnrcbase-money,  I9M. 
was  then  paid  to  Minnel  Henessey  by  the  agent  of 
Thomas  Riehard  Needham ;  but  tbe  purchase  was 
made  in  the  name  of  the  son.  Michael  Henessey 
therenpon  executed,  at  the  office  of  the  company  at 
Cork,  a  transfer  to  the  son,  that  is,  Riehard  Need- 
hami  of  the  sixteen  shares;  bnt  this  transfer  was 
never  execnted  or  aeosded  to  by  Richard  Needbam. 
On  tbe  contWT,  when  he  was  soon  afterwards  in- 
fbnned  by  'Thomas  Riehard  Needham,  his  father,  of 
what  bad  been  done,  he  wholly  declined  to  have  any- 
thing to  do  with  tbe  shares,  beKeving,  as  he  says, 
Muit  the  company  vrsB  insolvent.  Under  these  cW- 
eoBMtmees  it  is  pWn  that  netfaing  had  been  dene 


by  Richard  Needham  vbich  could  make  him  liable 
as  a  confribntOT.  It  was,  htmever,  aligned,  ttat 
though  Richard  Needbam.  the  propoeed  transfaee, 
mi^t  not  be  liable,  still  tbe  company  had  pie- 
dnded  itself  from  treating  Midiael  Hea^sey  as  still 
being  one  of  its  members;  but  Ibis  is  not  so; 
Micfasd  Henessey,  in  order  to  rdieve  hinself  fiom 
liability,  was  bound  to  procure  a  transferee,  niuf 
shoidd  pot  himself  in  his  phKe.  The  only  transftr 
ever  attempted  to  be  made  was  to  Riehwd  Need- 
ham, die  son,  who,  it  is  admitted,  never  in  any 
manner  accepted  it.  The  mode  of  transfer  reqaired 
by  the  deed  of  settlement  is,  as  we  have  abeadf 
seen,  a  transfer  to  be  execnted  by  the  transferee,  im 
order  to  signify  his  consent,  and  so  to  make  him- 
self liable  as  a  purchaier.  Jill  that  had  beea 
done,  tbe  seller  continues  liable  to  the  oea)- 
pany  as  one  of  its  members.  It  was  said  tiisft 
there  were  lachet  in  the  company  in  not  getting^ 
the  transferee  to  signilV  his  acceptance  or  rejeotion,' 
but  this  is  not  so.  What  conld  the  company  do 
more  than  they  did  i  There  was  the  transfer  exe- 
cuted by  the  seller  waiting  to  be  execnted  by  t^e 
purchaser,  if  he  bad  chosen  to  present  himself,  bat 
he  never  did  so.  It  was  argued  that  thie  was  really 
a  purchase  by  tbe  father,  and  some  facts  were  relief 
on  in  tbe  evidence  tending  to  ^ew  that  tbe  com- 
pany considered  and  treated  the  firtber  as  the  poiw 
chaser.  This,  we  think,  is  not  at  8H  made  ont,  bnt 
evcQ  if  it  were,  it  wonld  not  vary  the  case,  for  it  is 
abundantly  clear  that  the  tiansfer  in  tbe  bodes  was- 
te tbe  son  and  not  to  tbe  fetber ;  and  the  evidenqa- 
clearly  shews  that  tbe  father  nevw  accepted  or  in- 
tended to  accept  any  of  the  shares  in  qnestion^ 
Whether,  as  between  Henessey  and  the  fanier,  the 
father  might  be  compelled  to  accept  the  idiaies  in 
question,  is  not  now  before  ns.  Vice-ChanaeUcr 
Knight  Bruce  was  of  opinion  that  Michael  Henessey, 
ae  a  shareholder,  was  liable  up  to  the  21st  of  October, 
1841;  that  never  having  made  a  valid  transit,  be- 
continued  liable  after  that  date,  and  up  to  his  deatb, 
and  so  that  the  name  of  J.  C-  Henessey,  his  execntor, 
was  properly  placed  on  the  list  of  contributories.  In 
that  opinion  we  entirely  concur,  and  this  motioB 
must  uierefoie  be  refii»ea  with  costs. 


▼z«»«H4.9ieaxiZ««  xarsaxr 

aaportedl>y  Oeo.S.  A&urvR,BM.  of  tlM  Mlddls  Tsaiple, 
Barrittei'4(4«w. 


Saturday,  April  26. 
B*  Thc  WoBCBSTsa  Coum  Ei^obakox  Compant, 
Joat-tloah  Companies  Windtng-up  Actt—Adtar-' 

iitewtenit  qf  order  fifreftrenee  to  the  Matter. 

In  this  case  an  ordorwas  made  on  tbe  16th  of  N<t- 
vember  last,  sefsrring  it  ,to  ibe  Master  to  iqqoina 
whether  it  was  expedient  or  necessary  that  tbe  oanv* 
panr  should  be  dissolved  and  wound  up  uudei  tbei 
Act  (16  Uw  T.  Itl9>.  The  Master  (Kinderaley) 
having  reported  that  it  was  expedicBt,  the  present 
petition  was  presented,  praying  the  usual  order  fos 
^e  dissolution  and  windinj(  up  of  the  company. 

Sinyihe  appeared  in  support  of  the  petition,  and 
stateil  tliat  the  order  of  reference  had  not  been  ad- 
vertised pursuant  to  the  15th  section  of  the  Wind- 
ing-up Act  of  1848,  which  requires  tliat  tbe  date, 
title,  and  ordering  part  of  every  order  of  tbe  Court 
made  upon  any  such  petition  previously  to,  and  in- 
cluding the  order  absolute,  shall,  within  twelve  days 
after  the  date  thereof,  be  advertised  once  in  the 
London  Gaiettf.  The  original  petition,  however, 
hnd  been  duly  advertised,  and  all  the  other  proceed- 
ings wore  regular.  The  directors  had  tiled  a  decla- 
ration of  insolvency,  upon  which  the  original  petition 
was  founded,  and  they  had  been  summoned  by  the 
Master  upon  the  inquiry  before  him.  The  16th 
section  of  the  Act  of  11^49  enacts  "  that  it  sliall  be 
lawful  for  tbe  Master  in  such  casos,  as  he  thinks  fit, 
to  dispense  with  any  advertisements  reqpircd  by  tlie 
said  \ci  to  be  made  of  any  call,  or  of  any  other  pro- 
ceedings, by  or  before  thc  Master;''  and  the  Mastei; 
considered  that  in  this  case  tlie  advorti.scment  might 
tie  dispensed  with. 

tagthime,  for  tbe  seoretaiy  of  tbe  oompany.  con-, 
ssnted. 

The  Vici-Chancelu>b  said  that  tbe  16&  sectioa 
of  tbe  Act  of  1849  was  applicable  only  to  prooeedio^ 
by  or  beCera  tbe  Master;  but  he  thought  that  it 
Master  Kinderaley  was  satisfied  that  tjie  advertise- 
msBt  might  be  dispansed  with,  be  might  be.  He 
wonld,  therefore,  make  tbe  order. 

UmrchUandli. 
DicKiN  V.  Ward. 
Wakd  r.  Dm:  KIN. 
Svidenee — Aeeoumt*. 
A.  B.  and  C.  D.  had  dealiupt  and  trantaetiont  Ha* 
gether,  in  the  eourtt  ef  which  a  bmtd  far  i.OCKH. 
mat  given  by  A.  B.  to  C.  B.  Both  of  them  ajftar' 
wardt  died.    E.  P.  the  rtpfettntatioe  of  C.  J>. 
(Me  oblig-)  filfi  a  bUi  *a  e^oree  the  bamd. 
e.  H.  the  reprnentoHxtef  A.  B,  (the  obHgory 
filtd  «  *m4o'hma  tht  aase— fa  Mwesn  A.  Mt 
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THE  LAW  TIMES. 

[YoL  17. — Ifo.  452. 

V.   C.   KNICHT  BRUCrS   COURT. 

V-  C.  KNIOHT  BRUCC'S  COURT. 

V.  C  KNIOHT  BRUCt'S   COURT. 

«ut  C.  2>.  taien,  and  thi  Umd  made  tul^eet  io 
tuck  aeeotmt*,  and  prmid  <m  aectnmt  in  C.  D.'i 
itmdwrUing.  A  decree  woe  made  m  ioM  tM* 
rfferrimg  it  to  ike  Matter  io  take  the  aeeounte, 
mud  to  imnurt  tmder  ichat  cireumtttmeet  tie 
ioHdwaigwen,  and  in  the  decree  the  account  i* 
C.  D.'e  ian^ariting  wat  entered  a*  read: 
Beld,  on  exeeptiont  to  the  Mattel' i  report,  that 
tkii  aetomnt  wot  receivable  by  the  Matter  m 
«*iAae*,  at  well  againil  at  far  O.  H.  the  repre. 
lentatite  qfA.  B. 

This  cue  came  on  to  be  heard  upon  exceptions  to 
the  Maatar'i  report,  under  the  following  eircnm- 
■tenoes :— George  Dicida  and  Stephen  DicUn,  who 
ware  brother*,  had  ruioiu  deilinn  together,  in  tiie 
oonne  of  wUdi  a  bond  fo^  4,()00L  was  given  by 
Geone  Diddn  to  Stephen  Didon.  Georee  Diddn 
die^  uaTing  E.  Uoyd  Ward  and  John  Dicldn  his 
•zecntor* ;  and  afterwards  Stephen  Dickin  died  in- 
tntete,  MM  l^ten  of  administration  of  his  eifeeta 
were  granted  to  his  widow,  Mary  Dicldn.  Marr 
INekiB  inatitoted  the  suit  of  Dickin  v.  Ward, 
•■iinst  B.  L.  Ward  and  J.  Dickin,  for  the  pnrpose 
<^  enforcing  the  bond  for  4,000/.  against  George 
Dickin's  estate.  SnbsequenU;  E.  L.  Wanl  and 
J.  Diddn  instituted  the  suit  of  Ward  v.  nickm, 
•gdnst  Uary  Dickin,  in  order  that  an  account 
micht  be  taken  of  the  various  dealings  and  trans- 
Mtiona  between  George  Dickin  and  Stephen  Dickin, 
and  that  the  bond  might  be  taken  as  subject  to  such 
aoooonts.  Ward  and  J.  Dickin  proved,  in  the  soit 
of  Ward  v.  Dickin,  two  accounts  in  the  hand- 
wiitjng  of  Stephen  Dickin,  the  obligee  of  the  bond. 
Upon  the  causes  coming  on  to  be  neard,  a  decree 
waa  made  whereby  it  was  referred  to  the  Master  to 
take  an  aoconnt  of  the  dealings  and  transactions  be- 
twaoi  Geoige  and  Stephen  Dickin,  and  to  inquire 
«4ietfaer  any  aoconnts  bad  been  settled  between  them, 
and  when  and  under  what  drenmstanoes  such  ac- 
oonnts  ware  settled,  and  under  what  circumstances 
the  bond  mentioned  in  the  pleadings  had  been 
gnaa;  with  liberty  to  state  drcaqistances  specially. 
Zn  tiiis  decree  the  two  aoconnts  in  Stephen  Dicldn  s 
hai^writing,  and  wliich  were  marked  respectively 
C.  and  8.  were  entered  as  read.  By  his  report  die 
Master  stated  (among  other  things)  as  follows: — 
"  The  exhibit  C,  proved  in  the  second  mentioned 
eaoie  by  and  on  behalf  of  E.  L.  Ward  and  J. 
Diddn,  plaindfis  in  that  canse,  and  defendant  In 
the  first  mentioned  cause,  is  parQy  written  in  ink 
and  partlv  in  pencil,  and  is  wholly  in  the  hand> 
writing  of  the  said  intestate,  Stephen  Dickin,  and 
was  finmd  among  his  papers  by  Uie  said  Mary 
Diddn,  and  is  in  the  words  and  figures  following, 
tbat  is  to  say  (jtetting  out  the  account),  and  I  con- 
Kder  tliat  the  said  exMbit  C  is  to  be  taken  a*  suffi- 
cient proof  between  the  parties  (independently  of 
any  ouier  evidence  given  in  tliese  causes)  as  to  the 
accuracy  and  truth  of  the  several  items  (herein  con- 
tained,  except  aa  hereinafter  appears,  and  as  shew- 
ing the  deahngs  and  transactions  between  them  so 
ftr  a*  the  items  therein  extend."  The  report  also 
contained  a  similar  statement  as  to  the  exhibit  S. 
and  a  statement  of  the  excepted  items  before  re- 
ftiredto.  To  this  reports.  L.  Ward  and  J.  Diddn 
took  several  exceptions,  Ote  third  of  wlileh  was  in 
the  fbiltfwing  terms  t — 

"The  Master  has  a&owed  the  said  exhibit  C  as 
■ndi  laroof  accordingly,  and  has  diarged  the  estate 
of  the  said  6.  Diofan.  in  aeeoont  with  the  estate  of 
die  said  8.  DieUn,  upon  the  evidence  of  the  said 
exhibit;  whereas  the  sud  Master  ought  not  to  have 
aDowed  tiie  exhibit  C  as  evidence  against  the  expec- 
tants whereon  to  charge  them  widi  any  of  the  items 
of  aooonnt  tiierdn  appearing." 

The  sevenfli  exception  related  to  the  Master'sie- 
port  as  to  tiie  exhibit  S. 

jRafMOand  Ooodeve,  in  snpportof  theexceptions, 
tailed  npoo  the  case  of  Haufford  v.  Randford, 
S  EbrSL  212,  where  it  was  held  that  evidence  received 
at  the  hearing  of  the  canse,  and  entered  in  die  de- 
moo,  is  not  necessarily  admimble  as  against  all  par- 
tiea  on  ioqnitias  before  the  Master  under  the  decree. 
Gtasse  appeared  in  support  of  the  Master's  report 
The  Vicb-Cbancillok  sdd,  the  question  was 
not  baiiara  him  whether  a  document  in  a  dispute  be- 
tween tlie  two  litigants,  which  was  made  evidence  by 
one  of  them  agmnst  the  other  for  one  purpose,  was 
Ibenfue  to  be  eridenoe  between  them  for  all  pur- 
woasa.  He  had  nothing  to  do  with  anv  such  ques- 
Von,  and.  of  eooise,  m  pve  no  opinion  upon  it. 
Hie  qoenoa  here  was  this :— There  were  two  bn>- 
thera  who  had  vaifams  pecuniary  dealings  and  tians- 
•Btions  togethw,  in  the  course  of  whi£  a  bond  was 
^ren  by  (me  to  the  other.  After  the  deaths  of  both, 
thabondwaa,onthebehalf  of  the  estate  of  the  obligee, 
aooght  to  be  enforced  according  to  the  letter.  "No," 
said  the  rspreaentative  of  the  obligor,  "  It  can- 
not be  enforced  acconluigto  the  letter,  because  you, 
the  obligee,  have  yoursdf  written  accounte  between 
yoaiself  and  your  brother  which  shew  that  an  account 
was  pending,  and  therefore  the  bond  cannot  be 
tMatsdaaa  oond  int«ided  to  be  used  aooording  to 
thelettar."  By  means  of  Oat  eridenoe,  eitber^ane 
crwMiollMVovidanoskthe  psnonal  laimamtslirea 


of  the  obligor  succeeded  in  bdng  relieved  against 
the  bond,  ss  a  bond  to  be  taken  according  to  the 
letter,  and  the  accounts  between  the  two  estates  were 
dircK^ed  to  be  taken  on  that  footini^  That  was 
entered  on  the  decree.  It  was  then  sMd,  when  the 
accounte  were  obtained  in  this  manner,  and  by  these 
means,  that  the  person  againrt  whom,  for  the  pur- 
pose of  obtaining  the  accounte,  this  document  was 
used,  should  not  be  allowed  to  use  it  for  himsdf. 
He  never  heard  of  such  a  proposition  beinf;  ad- 
vanced before,  and  bdieved  it  to  be  entirdy  without 
foundation.  Tlie  onestion  was,  not  what  was  the 
wdght  of  the  evidence,  but  whetiier  it  waa  to  be 
evidence— whether  it  was  to  be  some  eridence  of  the 
truth  of  those  items,  figures,  or  things  mentimed  in 
the  Bcoonnts.  Thetre  might  be  evldenoe  against 
them  which  might  destroy  every  portion  of  them. 
That  was  not  the  question.  The  question  was, 
whetiier  the  Master  was  justified  in  looking  at  it  as 
evidence  for,  or  as  between  the  two,  or  for  each,  and 
against  eadi.  His  Honour  was  of  opinion  tiist  he 
was,  and  made  the  following  order:— "Declare,  as 
lespecto  the  tiiird  and  seventh  exceptions,  that  the 
exhibite  C.  and  S.  having  been  made  and  used  at 
the  hearing  of  these  causes  as  evidence  on  the  part 
of  the  exceptente,  and  having  been  entered  in  the 
decree  accordingly,  they  were,  from  the  nature  of 
pleadings  and  the  drcumstances  of  the  case,  pro- 
perty recdvable  by  the  Master  in  evidence,  as  wdl 
against  as  for  the  exceptante,  and  with  tiiat  dadara- 
tion  ndther  allow  nor  overrule  the  exceptions." 

Monday,  March  17. 
CocKBUur  *.  GnEiN. 

Practice— Beidenee  on  elaimt—4ffidavHt  by  the 
partiet. 

This  was  a  spedal  claim,  in  whidi  the  minutes  of 
an  order  for  r^erenoe  to  the  Master  to  take  oeirtain 
accounts  had  been  apned  upon.  A  question  was 
raised  as  to  the  mode  m  which  the  aiEdavite  filed  by 
the  plaintiff  and  defendant  should  be  treated  in  the 
order. 

Sheibeare  appeared  ibr  the  plaintiC 

Blderton  for  tiie  defiandants. 

The  Vici-Chakcbllob  said  that  tl^  affidavito  of 
the  plaintiff  and  defendant  should  be  entered  as  read, 
with  a  dbection  to  the  Master  that  the  pUintUTs 
affidavit  was  not  to  be  considered  as  evidence  of  the 
matter  there  stated,  except  by  the  oOBseot  of  the 
defendant,  and  that  the  oefeadant's  affidavit  should 
be  treated  in  all  teepeete  as  if  it  ware  Us  answer  to 
a  bin  filed  against  mm. 


scrip,  upon  their  agreeing  to  the  '•'■^"■■w  of  tla 
shares.  The  sum  of  two  gmnsas  per  share  had  Ims 
paid  by  way  of  &padt  upon  the  allotment  of  &i 
shaiea.  Onthelstof  June,  1849,  an  order  for  wi^ 
ingnp  the  company  was  made.  (13  lawT.  2%) 
The  official  manager  earned  into  the  Master's  ofiei 
a  list  of  oMitribntoties,  arranged  in  the  foDowiai 


7\tiirtit»r,  May  1. 
Bxparte  Pxsaoa  and  Btams,  reTwt  RnwsT, 
Warwick,  and  WoBOBsran  Railwat  Cou- 

PANT. 

Joint-Stock  Otnuaniet  WinJHng-up  Act»—Cett»— 
CaUt. 

Where  a  company  had  boon  ordered  to  be  wound 
up,  and  HO  debit  had  been  tttmbUriud,  bmt  iio 
Matter  htid  attowod  the  eistms  ^  ertdUort  at 
claimt  only,  the  Matter  wot  hM  io  heme  jwm- 
diction  to  make  a  call  npen  the  eonirHutoriet  in 
retpect  of  the  cottt  t^  proeetdtny*  in  and  about 
the  winding  up,  although  they  had  not  been  taxed 
or  adjudiaUed  by  the  Court. 

T*e  Matter  hoeing  titled  the  litt  ^contributoriet, 
and  divided  it  into  teteral  elattm  (aac  q/*  uMah, 
contained  thaot  teripholdert  who,  prooioua  to  the 


order  fir  windinf  up.  had  reetbud  boot  part  (^ 
the  origin^  dtfOtUfrom  the  direefon  upon  the 
ctmeellation  tf  thefr  tharet),  made  a  ctil  in  sv- 
tpeet  of  the  cottt  in  and  tjiout  the  win^Ungi  t^, 
upon  that  clatt  and  amUhar.  Amotiambyomtif 
tueh  teripholdert  to  ditehargt  Oo  Mtttttfi  ordtr 
Ar  the  eiaUwat  routed. 

This  wu  a  motion  on  behalf  of  Richard  Matthias 
Fleece  and  Tliomaa  Henry  Bvans,  wiwse  aaaes  ap> 
peered  on  flie  list  or  dass  of  oontiibatories  No.  6 
jointiy  as  Messrs.  Preeee  and  Evans,  that  the  order 
or  direction  of  Richard  Richards,  esq.  the  Master 
charged  with  the  winding  up  of  the  above-mentiaoad 
company,  made  in  this  matter  on  the  28th  of  Mwah, 
1851,  whereby  it  was  ordered  that  a  oaU  of  4a.  nsr 
share  should  be  made  upon  all  oontiibatatias  in  Uate 
or  dasse*  4  and  6  (being  the  oontribotories  to  whom 
ISs.  per  share  was  paid  or  returned),  and  all  sndi 
other  contributortes  in  liste  or  dasses  of  condrib*- 
tories  numbered  1  and  2  as  were  not  induded  in  Hste 
or  classes  4  and  6,  and  who  had  ndther  transfgrred 
their  shares,  nor  received  or  been  paid  15s.  per 
share;  and  whereby  it  was  ordered  that  eadi  of 
sndi  oontributories  on  or  before  Monday,  the 
28th  day  of  April.  1851,  should  pay  to  the 
official  manager  of  tiiis  company  at  his  office. 
No.  4,  Sambrook-oourt,  Bssinghall-atiee^  in  the 
dty  of  London,  such  call  of  4i.  per  share  on  the 
babnce  (if  any)  whidi  would  be  due  firom  him  after 
debiting  his  account  in  the  oommny's  books  w^ 
sncfa  csll,  might  be  discharged.  The  Rugby,  War- 
wick, and  Worcester  Railway  Company  was  pro- 
jected  in  1845,  and  in  1846  the  project  was  aban. 
doned.  In  June,  1846,  the  direotorsannoanced  that 
Oey  woaU  ntum  ISa.  per  share  to  the  boUsrs  of 


"  Chm  No.  1. — List  of  centribntories.  being  ihsn. 
holders,  wiio  have  paid  deposit  and  signed  deedi. 

"Class  No.2.— List  of  eontributories,  being  dafc 

hdden,  who  have  paid  deposit,  and  not  signeddeek 

"  Claa  No.  3.— List  of  allottaes  who  have  app£ed 

for  shares,  and  to  whom  they  have  been  allotted,  Int 

who  have  neither  paid  deposit  nor  signed  deeds. 

"  Chus  No.  4.— Original  allotteca.  who  had  aot 
parted  with  shares,  and  delivered  them  up  oa  » 
cdving  15s.  per  share  from  the  Areetors. 

"Cbss  No.  5w— OrigiBal  allottees  win  bsd  not 
signed,  but  who  have  reedved  the  15a. 

"  Class  No.  6.— Tiansferees  of  sharea,  fat  wUdi 
tiie  original  allottaes  have  signed  the  deed. 

"  Clua  No.  7.— IVansferees  of  shares  far  «)gek 
the  otigina]  allottees  have  not  signed  the  deed. 

"  Clsss  No.  8.— Persons  who  have  signed  tlv  tad 
and  not  reodved  back  the  IS*. 

"Chss  No.  9.— Persons  who  had  not  sigaed  tte 
deed  nor  received  bade  the  19a. 

"Class  No.  10. — Rroviaonal  directon  who  lisic 
signed  the  deed,  and  who  paid  the  deposit 

"Class  No.  U.— Provisional  directon  who  im 
neither  signed  the  deed  nor  paid  tl>e  deposit" 

Messrs.  Preeoe  and  Evans  ware  atodcbiokci^  mf 
entitled  to  680  shares  in  the  company,  harinf  jat- 
diased  the  scrip  from  persons  who  dther  were^  « 
represented  parties  who  were,  original  allottewititr 
were  placed  by  the  Master  in  dtes*  No,  6.  ChMt 
No.  Sand  No.  5  were  disallowed  ^y  the  MsriK.mi 
in  dass  No.  7  no  names  were  inserted.  The  MmUTk 
on  the  28th  of  March  last,  made  a  call  of  4i.  per 
share  on  rlsmos  No.  4  and  No  6,  in  which  wen 
those  persons  who  had  reodved  the  ISs.  per  shark 
and  on  rlsnsfs  1  and  2.  and  it  waa  this  order  wkick 
waanowaougbttobeifischarged.  The  order  did  not 
state  the  ground  ii^n  whidi  the  call  was  nude,  bst 
was  in  tiie  form  given  in  the  schedule  to  the  Act  of 
1848.  There  had,  however,  been  no  debts  esta- 
blished against  the  company,  but  the  daims  of  cre- 
diton  had  been  allowed  by  the  Usiter  s>  daimi 
only. 

Auttelt  and  Field,  in  support  sfi  the  motjoo,  eoa- 
tended  that  tiie  order  ought  to  bedisdisiged,  ss  tt 
had  been  made  not  in  respect  of  debt*,  fbrnone  osd' 
been  allotted,  but  to  provide  for  costs  whidf  had  not 
been  awarded  or  asoertsined,  and  in  resped  of 
whidi  BO  bill  had  been  deEvend  or  taxed.  Ko 
person  had  been  found  liable  to  costs,  and  ue 
83rd  section  of  «ie  Act  of  1848.  P«>^4e4^ 
the  Master  shonld  make  calls  on  contnbatoMB 
or  dasse*  of  eontributories  "  so  Ear  only  aa  saa 
eontribotoriea  respeetivdv  should  be  liable  st  law  or 
in  equity  to  pay  the  same."  No  scriphoUer  ooikf 
be  liable  dther  at  law  or  in  equity  in  resped  of  a 
inchoate  company.  These  scripholden  hsd  snirei- 
dered  thdr  nghte  in  the  company  upon  tecdrilg. 
the  15s.  per  share,  and  they  were  not,  thetenni 
parties  on  wiiom  a  call  should  be  made.  If,  ho«- 
ever,  they  wereto  beconrideredin  any  degree  fiaUv 
the  call  was  bad,  as  it  was  not  made  upon  sB  w 
monbei*  or  oontributotiea^  but  only  on  those  u- 
duded  in  oertain  danes. 

The  I03id  and  I04th  se<£ons  of  the  Act  of  184S.  m^ 
the  12tii  section  of  tiie  Act  of  I849>  (a)  were  sbo  re- 
ferred to, 

Tiie  VicB-CaANcauAB  (without  lieaiiBf  5tas- 
iton  and  Dauid,  who  appeared  for  the  offidal  suu- 
gar)  iMid— ItisquttodeartheMuterhadjurisfiAoB 
to  make  tins  order.  Therefore,  it  is  only  a  qoeriMS 
of  discretion.  Before  I  come  to  interfere  «<thuM 
discretion  of  the  Master,  I  most  have  a  primtfiae 
case  made,  shewing  tiiat  that  discretion  baa  bem 
erroneously  exerciMd;  I  mean  "errooeou^i  w 
my  judgment  I  must  think  ft  erroneous,  slmoun 
it  may  really  be  very  r^t.  New  no  impresriw  bh 
been  made  upon  my  mind  that  the<Kscretioaaf  tte 
Master  ha*  been  erroneoqaly  exerdsed.  !*■■>" 
opinion,  that  it  is  not  the  intention  of  these  Ads  of 
Psriiament,  or  dther  of  them,  fliat  the  Master  AoM 
deUy  making  a  call  for  costo  unfit  there  has  been 
a  taxation,  or  until  the  Court  has  acUudicated  u^ 
tiie  case.  I  am  of  opinion  that  it  was  witiun  bis 
jurisdiction  ot  the  Master,  viewing  all  tiie  or- 
fmmstenrea  before  him,   and   upon    an  estim^ 


of  all  the  fed*  within  lit*  Imowledge,  to  make 
a  call  for  coste.  That  call  migiit  be  dtba 
improperly  made  at  the  time,  or  it  <nl^^^ 
made  upon  persons  not  liable.  No  ground  whatej* 
iia*  been  eitabUshed  for  iodwtet  me  to  liold  ftst 

(a)  TUa—eOanhm  folUwic— "That  Um  oo^  aC^ 
roeesdiafs  whwh  duU  take  plaa*  in  aodaboatfM*vA- 
inffMip,  H  to  which  tli«  Court  ihall  lure  mt/S»  SK>  or°* 
•hallbe  in  the  diwmtioB  of  th«  Kaater;  ud  that K •>;■ 
be  lawftil  Ibr  the  Ibstar  to  award  a  tiBgls  nnn  wasf 
■areostswraided  by  Um,  or  othemkato  Httto  4h*  *«- 
aipla  sad  the  seals  of  Am.  upon  or  aeesnliag  to  wsu* 
aaeh  eorta  ahaD  ba  asoMrtaiawi  and  stttlsd." 
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le  call  is  too  great  in  smomt.  Then,  has  it  been 
ade  on  improper  persons  i  It  has  been  ni(seeted 
At  it  was  made  upon  impn>|>er  persons,  as  to  the 
ro  gentlemen  who  made  this  motion,  for  having 
ten  only  purchaaers  of  scrip,  they  are  not  liable  for 
^bts,  in  the  same  sense  as  members  of  the  cx>m. 
ay — original  members — were  or  wonld  liave  been, 
am  not  aware,  however,  of  any  such  difference, 
ley  are  plac«d  generally  by  tbe  Master  on  the  list 
contribntories.  When  I  add  to  these  oonsidera- 
>ns  the  knowledge  of  the  bxi.  that  these  two  gen- 
>men  have  already  received  15s.  a  ahara  from  tiie 
recton,  in  respect  of,  or  by  reason  <^,  two  guineas 
sr  share  paid  by  those  who  originally  held  the 
iai«s  so  now  held  by  them,  all  d&cnlty  vanishes 
om  my  mind  entirely.  This  is  an  appHeation 
hich  onght  never  to  have  been  made,  and  I  tefhae 
;  with  costs.  


■  oooa.T. 


r.  o.  &oas  emjkM 

Beported  by  W.  H.  Bmnr,  Btq.  of  Uaoola's^ao, 
Baiiit«r<«t.Law'. 

Tkmtdaw,  4frU  H. 
Bowcn  V.  CinnaNOBAii. 
Praeiiee— Short  eUam—SttHiu  (biM. 
Thtrt  a  party  witkm  to  t*t  <fowis  m*  eMm  to  t* 
kearda»a»lkorfela{m,itUnotneemiarfitoma9t 
for  Um*  to  do  Ms  ttUtk*  regitlrtr,  on  th*  fro- 
^uetUm  nf  oitt  vmuttt  eeftUleate,  wilt  $et  it 
down  at  a  tkort  elafm,  to  it  at  tlk»  riik  ^  eottt 
to  tk*p€aiy  so  oitabibtff  it  to  ht  itt  down,  ^ii 
tkouldimm  out  to  be  not  a  tkort  emue. 
Corf,  tor  the  plaintiff.'moved  forlea*e  to  set  down 
lis  cause  as  a  short  daim,  and  stated  that  tberads> 
ar  had,  in  consequence  of  vriiat  took  pUmjo  in  iSfwb 
TVtaelktr,  16  Uw  T.  457,  and  15  Jnr.  267,  (eAued 
■  set  down  the  cUm  npon  the  certificate  ol  the 
aintilTs  counsel  alonti  and  required  either  the 
rtificates  of  counsel  for  both  plaintiff  and  daftad- 
it,  or  the  consent  of  Ota  defendant's  solicitor. 
The  VtcB-CBANCiLLOK  stated  there  most  be 
me  mistake;  that  it  was  not  neoesaary  to  move 
rleave  to  aet  down  the  daim  as  a  abort  claim  j  and 
at  the  registrar  onght  to  set  down  the  daim  to  he 
lard  as  a  short  daim  on  the  production  of  the  oer- 
icate  of  either  counsel  alone ;  attiie  risk  of  costs, 
iwever,  to  the  party  so  applying,  if,  npon  the  hear- 
g,  it  should  turn  out  not  to  be  proper  to  be  heard 
a  short  claim,  «ar  rsfa/iew. 

FHdttijpratS. 
e  Jonrr-9rocK  ConpAims  WimtiRo^vp  Acts, 
1848  and  1849,  and  its  Thb  bcoaCEifniirr  Am- 

SOKAXCS  COMPAKT. 

R.  Holt's  Caae. 
Winding-tip  Aelt—ContrOHtorv. 
I  partf  who  Mat  ixieuttd  tkt  tniterilmf  ditd, 
and  to  whom  ihartt  had  been  allotted : 
Held  to  be  a  contributory  in  retpeet  eflhote  tharti, 
aUhoagh  they  had  been  allotted  to  him  at  the 
agent  of  the  managing  director,  for  and  in  re- 
tpeet if  the  talartf  qftnch  director,  who,  being 
alto  a  truitee,  eonld  not  be  a  ehareholder  himteff, 
and  notwithtfanding  Ihi*  wot  well  hnown  to  the 
dirtetore,  the  reso/afioa  directing  the  attotment 
reicindtd,  and  although  ht  (f  Ac  contributory)  had 
not  applied  for  any  tharei. 
This  was  an  application  br  Hie  official  manager 
ppointed  to  wind  up  the  affairs  of  the  above  com- 
any,  on  motion  to  have  the  name  of  Mr.  R.  H.  HoH 
einststed  on  the  list  of  contribntories,  the  Master, 
a  settling  the  list,  having  ezdoded  bis  name  there- 
rom.  Mr.  W.  Holt  had  been  the  managing  director 
f  the  company,  and  as  audi,  and  Iwing  alao  a 
mstee,  was  prnelnded  from  holding  shares  in  snch 
ompany.  On  the  27th  September,  1848,  a  resoln- 
ion  was  passed  bv  the  board  of  directors  "  that  in 
nnsideratian  of  his  services  the  board  assign  300 
hares  to  Mr.  W.  Holt,  the  managing  director,  the 
idne  of  them  when  issued  to  be  dedocted  from  his 
uowsnce,  the  amount  of  which  shall  be  hereafter 
teterrained."  The  shares  were  issued  in  accordance 
n&  this  resolution.  On  the  28th  December  foUow- 
ng,  at  a  meeting  of  the  board,  the  above  resolution 
ns  resdnded,  and  100  certificates  of  the  above  300 
«>Ks  allotted  to  Mr.  R.  Hok  had  been  returned  to 
Aemrectora.  Mr.  W.Holt  had  been  examined  before 
■be  Master,  and  the  effect  of  his  evidence  was  that 
le  was  the  managing  director  of  the  company,  and 
>roTed  (he  pssshig  of  above  resolution,  and  that  it 
ns  afterwards  readnded.  The  300  shares  were  issued 
o  hu  two  brothers  t.  Holt  and  R.  H.  Holt  (the 
xmtribatory),  150  shares  each,  to  be  held  by  them  as 
'oatoes  for  him.  100  shares  were  allotted  to  Robert 
a.  Holt,  but  he  had  never  applied  fbr  the  shares  for 
>>«  own  benefit.  Mr.  Robert  H.  HoH  signed  the 
^  u  respect  of  100  shares  uportioned  to  Wm. 
Holt  as  managing  director,  and  this  with  the  ftdl 
P»«ledge  of  the  board  of  directors.  Wm.  Holt 
°^  the  shares,  and  his  brother,  Robert  Hoh,  sever 
ud  poaaeMion  of  them,  nor  had  any  control  over 
^»n,  and  the  certificates  of  them  were,  in  1^  re- 
™n>ed  to  the  company  OB  a  new  arrangement  as  to  the 
ranooetation  to  WiUlam  for  aalary  being  come  to. 


The  Master  held  that  a  mistake  having  been  made  by 
the  directors  of  the  company  by  appropriating  a  cer- 
tain number  of  shares  as  paynunt  of  services  to  W. 
Holt,  had  wished  to  correct  that  mistake,  and  they 
thraiefora  had  the  reaolutian  rescinded  and  the  certifi- 
cate for  the  shares  so  allotted  delivered  np.  He 
thought  it  was  deariy  a  mistake,  and  although  Robert 
Holt  Dad  ngned  the  deed,  there  was  no  consideration 
moving  to  mm,  and  he  directed  his  name  to  be  taken 
off  the  list  of  contribntories.  From  this  decision  the 
officii  manager  appealed. 

Bethell  and  Sosbwrgh,  in  support  of  the  appeal 
motion,  contended  that  Robert  Holthaving  signed  the 
deed,  contracted  liabilities  with  the  ahareholdera  at 
large,  and  not  merely  with  the  board  of  directors,  and 
the  aharea  having  been  allotted  to  him  in  respect  of 
this  ezecntion  qftbe  deed,  he  was  dearly  a  oontri- 
bntoiT. 

Ciumt,  contii,  urged  the  hardness  of  the  case ; 
and  contended  thatRMiert  Holt  hadnever  been  in  any 
way  the  proprietor  of  these  shares,  that  they  had 
never  in  net  been  in  his  possession,  bnt  that  be  was 
merely  holder  cX  them  for  his  brother,  and  that  what 
the  dineton  had  done  in  reednding  the  resolution 
as  to  the  allotment  of  tiie  shsres,  and  directing  the 
certificates  to  be  delivered  np,  was  clearly  withmtha 
•cope  of  their  anthority ;  that  it  was  a  private  con- 
tnet  by  them  with  William  Holt,  and  the  execution 
of  the  deed  by  Robert  Holt,  merely  as  the  agent  vS 
his  brother,  which  was  fully  known  and  acquiesced 
in  by  the  mreetors,  vras  superfluous  and  not  bind- 
ing upon  him ;  that  thore  ms  an  implied  authority 
in  the  directors  to  annul  this  agreement  wiUt  William 
Holt,  on  the  ground  of  a  common  mistake ;  and 
that  there  was  no  pretence  cd  any  fraud  in  the 
tiaataetiott,  and  this  the  Master  had  certified. 
JUDOMXNT. 

The  yica-CHAMCBLioa  aaid  it  appeared  to  him 
a  perfactly  clear  caae.  What  the  motives  were  which 
had  governed  Robert  Holtin  execntingthe  deed,  itwas 
now  too  late  to  apecnlate  npon.  Thedeed  contained 
varioas  redtala  and  binding  covananta  on  Robert 
Holt  with  persons  (the  other  ahardioldera)  who 
could  know  nothing  of  any  anangament  betwem 
him  and  the  Erectors,  and  upon  the  faith  of  the  exe- 
cution of  whidi  deed  it  might  be  that  many  other 
persons  had  executed  the  deed.  Now,  one  of  the 
covenants  in  the  deed  was  this, — "  It  is  hereby  agreed 
and  declared  between  and  by  the  'several  parties 
hereto,  and  eadi  of  such  persons  (except  the  said 
WilHam  Holt),  so  fiw  as  relate  to  the  acta,  deeds, 
and  deCsnlts  of  himself  or  herself,  and  of  1^  or  her 
heirs,  executors,  and  administrators,  and  not  iurther 
or  otherwiae,  doth  hereby  for  himaelf  and  herself, 
and  his  and  her  hdrs,  executors,  and  adminiatiators 
sevenlly  and  respectively,  covenant  with  the  said 
Vnniam  Holt,  his  exeontois,  and  adminiatratora, 
that  all  the  wiA  aeveral  persona,  parties  to  theae 
preaents  (who  are  heieiDafter  doiominated  by  the 
title  of  ahareholdera,  and  the  aeveral  other 
persons  who  shall  become  shareholders  as 
iiereinafter  mentioned),  shall,  while  holding 
sharea  in  the  capital  of  the  company,  and  notwith- 
standing tiie  deatii,  hankraptoy,  insolvency,  or  retire- 
ment of  any  of  the  shaieholdens,  or  the  marriai^  of 
any  of  the  female  shareholders,  be  and  conbnue 
until  the  same  ahall  be  diasolved.  and  tiie  affaire 
thereof  wound  np  and  dissolved  under  the  provisions 
herdn^ler  for  that  pnrpoae  contained,  a  company 
under  the  name,  and  for  the  purpoee,  and  upon  the 
terms  and  conditions  herdnafter  expressed  and  con- 
tained; and,  (nrther,  that  eadi  such  shuebolder 
respectivdy  shall  and  will,  when  thereunto  required, 
according  to  the  provisions  thereof,  pay  up  the 
amount  of  the  instalmenta  payable  on  the  shares 
taken  hy  such  diareholdeis  respectively  in  the  capi- 
tal of  the  company,  and  dull  and  will  perform  the 
aeveral  engagements  herein  contained  on  the  part  of 
the  shareMlders  of  the  said  company."  The  cove- 
nant applied,  therefore,  to  all  the  parties  to  that 
deed,  and  vrlien  Robt.  Holt  entered  into  it  he  be- 
came liable  to  all  Ae  obligations  thereupon  aridng. 
He  (the  Vice  ChanceBor)  did  not  believe  that  any 
fimd  had  been  intended  by  the  directors,  bnt  the 
case  before  him  at  preasnt  was  not  between  tiiem 
and  the  surety,  or  between  the  trustee  and  the 
managing  diieoirars,  bnt  between  a  party  who  had 
executed  the  deed  and  tiie  rannal  body  of  the  share- 
holders. The  name,  therMbre,  mnst  be  restored  to 
tiie  liat  of  contribubnies.         Ordtr  accordingly. 

ThuTtday,  April  17. 

ifeEmaT'slVuft. 

TVntf. 

7%t  preeumption  if  a  truttfor  a  particular  perton 
may  be  attumtd/rom  the  drcumttanctt. 
TUa  was  a  petition  for  the  payment  of  the  divi- 
dends of  a  trust  fund  to  the  widow  of  the  celebrated 
comedian  Bmery.  After  his  death  a  benefit  had 
been  taken  for  hu  frmily  at  Covsnt  Garden  Theatre. 
The  amount  reedved  had  been  paid  to  four  highly 
respectable  gentlonen.  who  had,  as  it  waa  intended 
they  dioold  have,  the  fullest  discretion  as  to  the 
apmopriation  of  the  fund,  for  the  benefit  of  his 
widow  ud  diiUien.    No  decUiation  of  trust  hud 


been  formally  executed.  The  affidavit  in  support  of 
the  petition,  made  by  two  of  the  trustees  who  had 
sorvived,  deposed  to  the  fact  of  there  having  been 
no  declwation  of  trust,  and  stated  that  it  was  nnder- 
atood  by  all  parties  that  the  original  tmatees  were  to 
have  unlimited  and  unfettered  discretion  as  to  the 
disposition  of  the  fond  so  raised,  as  they  ahould  think 
best  for  the  family.  The  stock  now  consisted  of  600/. 
East  India  Stock,  and  pi»ed  that  the  dividends 
might  be  paid  to  the  widow  for  her  life. 

Sheibeare  in  support  of  the  petition. 

The  Vicb-Chancbllor  said,  that  nnder  the  cir- 
cumstances, he  might  at  any  rate  assume  that  one  o( 
the  trusts  was  for  the  benefit  of  the  widow,  and 
ordered  the  dividends  of  the  remainder  of  the  trust- 
fimd  to  be  paid  to  her  for  her  lifie. 

Monday,  April  28. 
St  Joint-stock  CoMPANna  Acts  1848-49,  and 
Stt  parte  Thb  Babnbtt  and  Nobth  Mbtbo- 

POLITAN  JoNCnON  RAILWAY  COMPANY. 

Winding-tv  Aett—Provitional  Committee-man— 

Contributory. 
A  proeiiional  comnatiee-man,  to  whom  tharet  had 

been  allotted,  had  accepted  them,  although  he  had 

not  acted,  nor  wot  hit  name  intertid  in  the  Utt  if 

proviiional  committee-men : 
Held,  to  be  a  contributory. 

Roxburgh  applied  to  have  the  name  of  Mr.  Ificolay 
struck  ont  of  tlM  list  of  contributoriea  to  this  com> 
pany,  the  Master  having  phwied  Urn  upon  tiie  list. 
The  evidence  upon  which  tiie  Master  proceeded  was 
contained  in  two  letten,  dated  the  3rd  and  6th  of 
October,  1845,— the  first  from  the  aecretair  of  the 
company,  atating  that  he  vras  directed  by  tiie  com- 
mittee  of  management  to  amnaint  Mr.  Nioolay  that 
eadi  member  of  tlw  provisKHul  committee  might 
become  the  allottee  in  tiiat  charantnr  of  100  shares, 
and  requested  to  have  an  accompanying  form  filled  np. 
to  so  entitle  him ;  the  aecond  from  l£r.  Nicolay,  ac- 
cepting the  propoaal,  and  aaying  that  his  name 
n^t  be  entered  fbr  100  ahares;  but  be  had  never 
paid  any  depomt,  nor  waa  there  any  proof  that  hia 
nameeverappeaied  in  any  prospectus.  XJpfitttatiB, 
15  law  T.  449,  went  npon  the  foct  of  the  name  4>- 
peering  in  a  proapectns,  and  the  party  being  awara 
ofthatdrcnmataace.  Mr.  Upfill  had  put  the  lettera 
"  P.  C."  after  his  name,  and  was  therefore  liable; 
bnt  in  the  present  caae  there  was  no  snch  ingredieoC 
and  the  Master  had,  therefore,  improperly  plaoea 
Mr.  Nicolay's  name  on  the  list. 

BethtU  and  QIaite  fbr  the  offidal  manager,  but 
without  calling  upon  them. 

The  Vicb-Cbamcblob  said  he  was  of  opinkm 
that,  as  tiie  shares  were  allotted  to  Mr.  Nicuay  as 
provisional  committeeman'  by  the  terms  ct  theaecre- 
tary's  latter,  ami  he  had  accepted  them,  that  waa 
sufficient  evidence  to  fix  him  as  a  contributory.  Ha 
might  have  said,  "Yon  are  mistaken  in  saying  I 
shall  take  them  as  a  member  of  the  provisional  com- 
mittee i"  bnt  he  had  not  aaid  ao,  and  therefore 

Motion  routed  with  eottt. 

Gtnmen  l«l»  Z»vtt». 


oovmT  or  qvaan 

Beported  by  Asuc  Bmuaios  ud  Favl  FAsnix, 
Baqrs.  Barriat«ts«tJ«w. 

Saturday.  Ftb.  22. 

JOoe  dem.  Abmistbad  e.  Tan  Noktb  Stap- 

poBDaHiBB  Railway  Company. 

BaUway  company— Compultory  taking  if  land— 
expiration  tfthnefor  atctrtabnng  amount— right 
to  pottetHon-Stet.  S  tc9  Vict.  e.  18,  t.  85.— 
"  Deviation"— Stat.  8  jr  9  Fief.  c.  20,  «.  15— 
Notice  to  take  landt  not  ntcmiaryjbr  purpotm 
if  company— ^ect  of. 

A  railway  company  had  entered  «po«  Umdt  under 
theS  le9  V&t.  e.  18,  t.  85,  hadpaid  a  turn  if 
money  into  the  Bank  if  England,  and  had  given 
a  bond,  at  thereby  it  required :  but  the  three 
years  limited  by  the  123rd  teetion  ef  that  Act 
were  tuffered  to  expire  without  the  amount  to  be 
paid  for  the  land  having  been  atetrtakud,  or  tht 
legal  title  becoming  vetted  in  the  cov^^ny. 
Thereupon  yeetment  wot  brought  by  the  owner  if 
the  lands  .* 

Held,  that  theGSth  section  applied  to  tht  eatt^ 
land  entered  on  aa<i  lued  under  tht  Kth  teetion, 
and  therefore  that  fihe  effect  if  the  expiration 
of  the  three  years  were  to  make  it  impottiblt  to 
atcerimn  the  amoutU  of  compentation,  that  effect 
would  follow  from  tht  ownePt  nepleet,  who  could 
not  be  permitted  to  avail  Mmtefof  it  fbr  makina. 
wrongful  a  pouession  which  had  been  righf/ult 
and, 

2.  That  f  the  original  possession  had  been  Un^fU, 
tht  present  posseition  of  the  drfendanie  wot  alto 
Uumd,  andgectmtnt  not  maintainable. 

TAe expretsUnr' deviation,"  inlheStc9  Vict. e. 29, 
s.  15,  applies  to  the  lint  of  railway  actually  laid 
down,  and  the  mtaning  of  that  teetion  it,  that  tht 
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mttual  line  gfraUmttt  ihall  not  infattmon  thmm' 
vao  yard*  from  tke  liu  laid  down  md  dtHmmtttt 
in  th  parlimnentarypltm. 
Tht  otmer  qf  certain  land*  neeettarf  fir  tk«  pmr- 
poee*  of  a  ratimm/  eompany  rejuirea  the  mmipanw, 
bj  notice,  to  take  tie  tehele  piece,  (ff  wMeA  tie 
land  required  viae  tmlg  a  part.     The  wMe 
piece  woe  compriied  in  the  hoot*  ef  nferente. 
The  company  tea*  mlling :  but  the  ouner  receded 
from  hi*  notice.    The  company  then  took  the 
whole  piece  of  land : — 
Held,  that  the  compam/  wa*  jnttified  in  taking  the 
land*,  «twn  themgh  they  might  not  hone  been 
meteeeary  for  the  pttrpoee*  if  the  raHieay,  be- 
eSKW  the  owner  had,  by  notice,  required  tkat  the 
company  ehould  lake  them. 
The  facts  of  this  case,  tiie  arguments,  and  the  au- 
thorities relied  on  tta  lafficientlT  set  forth  in  the 
jadcment. 

Whaleley  and  WhHmare,  tat  tke  lesHinofflie 
plaintiff. 
Keating,  and  Phipeon  for  the  defendants. 

Cur.  adv.  vult. 
JWOMSST. 
Tlie  judgmAtt  of  the  Court  in*  nov  pnmounced  by 
Pattwon,  J.  —  The  flret  question  in  tMi  case 
turns  upon  the  85th  and  Wri  sections  of  the 
8  &  9  Vict.  c.  18.  Under  the  86th  section  thede- 
fmdsnts  hkd  entered  upon  the  lands  in  qaention,  and 
complied  with  all  the  reqaiaStes  by  paying  a  sum  of 
monby  into  the  Bank  of  Bnebmd,  and  glfing  a  bond, 
b«t  they  had  taken  no  feerther  sMps  to  aseaftain  the' 
amount  to  be  paid  to  the  lessor  of  the  plaintiff  for 
the  land,  or  to  clothe  themseltes  with  a  legdtitiet 
neither  did  the  lessor  of  the  plaintiff  tidie  any  steps 
fdr  that  purpose,  both  pertSes  reaiainlng  inactive. 
The  three  yean  limited  by  the  I^i4  section  of  the 
same  Act  expned,  oi*  which  this  ai^ioB  of  ctjeetawnt 
is  brought,  the  lessor  of  tlM>  pUao&t  contending 
that,  as  soon  as  thethKe  yeaMhad  eapired,  theM9B>. 
session  of  the  deflHidhnts  iMCaiiie  wnragM,  aad'  att 
tkeir  pretfacM  praceedings  iiMpcratiTC  as  naeh  Ms  if 
none  sucDf  hhd  tkiRn  plac«.  The  123rd  section 
eoacts  tkMtic  uuPtn  of  the  promoters  fbrthecom- 
pHiatff  pat^^ltit  «Ml  taking  of  any  lands  for  the 
pOtptieefHttlk&tMlM  Act  suM  not  wexareUedaMer 
tiMespiMKiAncif'aree  years  from  the  pasatttg  of  tiie 
a|i«dfl'AM.  "the  86th  section  ena^wersthe  eora- 
pimy  Mr  enter  on  and  use  the  lands,  b«t  has  not  the 
^IMi  "tstte."  We  do  myt  tUBk  thedHference  of 
the  words  adopted  haS  any  material  bearinr  on  this 
i)hw.  it  is  eoneeded  that  the  entry  Was  Un^  when 
made,  and  that  the  possession  contiimed  to  be  UwAil 
till  the  expiration  or  three  years,  at  least  with  respect 
to  idl  except  a  small  part  of  the  land  now  in  qaestioo. 
ThtB  h«ing  so,  the  duty  oftakimr  steps  forasoerti^ng 
tiw  aoMmntof  oOmpensatien  to  bepaM  by  thecompany 
i>,  bysec.  61  ofthesaaie  Act,  thrown  upon  the  owner 
oVtMland.  Heis  testate  what edmhedaims,  and  if 
tlM' company,  within  twontr.one  days,  enter  into  a 
written  agreemeMtopaythat  sum,  the  question  of 
compensation  is  settled ;  but  if  thecompany  dispute 
tiie  proper  amount,  than  it  is  to  be  settled  by  arbi- 
tration; or  if  the  owner  gives  notice  that  he 
wishes  to  have  a  jury,  then  by  such  jury,  which  the 
company  is  required  to  snmnion  within  twenty-one 
davs;  and  if  they  make  default  therein,  tb^  are 
liable  to  pay  the  sum  claimed.  No  power  is  given 
to  the  company  by  that,  or  any  other  section,  to  ini- 
tiate proceedings  for  settline  the  amount  to  be  paid. 
We  are  clearly  of  opinion  that  section  68  applies  to 
the  case  of  land  entered,  on  and  used  under,  section 
85.  Of  this  opinion,  also,  were  Viee-ChanooUor 
Wigram  and  Lord  Chancellor  Cettenham,  as  ap- 
pears by  the'jwdgment  in  the  case  of  .4<biiw  T.  Ltn- 
dsn  and  Blaekwall  ttaiheay  Company,  19  L.  J.  557, 
iBChaaeery.  I  beOeve  reported  also  m  the  Chancelry 
Keperts,  btft  I  hate  nottskenanoteofesaetlyWhae. 
It  is  not  pretended,  except  as  to  a  smaU  part,  15 
perches,  that  the  company  were  not  enticed  to  trite 
the  faMd  in  question  j  therefore,  if  the  effect  of  the 
eiq>iration  of  the  three  yems  were  to  make  it  im- 
poieM>le,  nnder  the  daases  of  «»  Act,  to  take  pro- 
oeedinM  for  ascefUMng  the  amount  of  compensa- 
tion, that  eflfcct  is  tttim  the  neglect  of  the  owner  of 
tke  land,  and  be  cawie*.  by  fats  own  neglect,  ntake 
wifonffol  that  posJiesMe«  ef  tde  land  Vy  the  com- 
pifcy  whM  was  rightftA  wben  they  made  their  entry. 
We  are  dearty  of  cmitiien  the  expiration  of  the  three 
years  has  no  such  effect  in  this  case.  The  cotnpnl- 
*ry  dadse,  8S,  was  acted  ttpon,  and  the  land  right- 
l^r  entered  ehaad  taken.  The  company  baare 
efeeixistd  toeir  cOtnpalsory  powers  under  it  coto- 
^tcty,  sofhrastherWert  oonoemeds  andsolbras 
Aey,  in  law,  had  any  powers  the  Mng  wta 
dOMaadfinMiedon  tiNtt  part.  For,  It  is  to  be 
Aeetved,  the  words  «f  die  I»rd  sectiM  are  in  the 
mtjunrtiye,— fbr  the  oom]pid«er)r  pochase,  or  for 
ascertaining  the  amount  of  compensation,  alter 
tbetasd  has  been  taken  in  the  eMrcise  of  compul- 
*iyp««t«rsontliepaftof tbecempaoy.  Abdwfth 
all  possible  r«speMfnrlbeopini«n  of  the  late'  Tiee- 
CMiieeUer  WigMMk  ite  omaot  agree  in  the  view  he 
ttwlt  hi  tiie  ease  of  Adame  r.  The  Blatheall  lUU- 
*»|r  AilVMy,  *  Railway  Oaa«»,  W3,  ih  wfaick  view. 


it  is  pkdn  tiie  Laid  Cfaadediar  dU  neCaeipriMae. 
TUs  Court  has  gianted  •  «(anda«iM  to  oMnptl  • 
compaay  after  the  ocpiniion  of  thiee  years  to  take 


stepstohave-theamoantof  compatasaHon  fcr  laibd 
aseertrinedattbeieqniaitkmof  Uw  owners  to  whom 
they  havefiTennotke  to  take.  That  is  Osiomc'*  case, 
U  iarist,  9M|(I  have  not  been  aMe  to  fiod  it  in  any 
otherieports),  which  dedsSonhas  been  snaMttad  by 
the  OotBtof  Bx.  Ch.  aiiew  daysdaea.  The  csaeof 
Brotklebani  r.  WMtehaven  Junction  Bailumy  Com- 
pany, 16  L.J.  Ch.  471,  is  distingnishable  &omi  the 
present,  because  thav  no  oompnlaory  possession  had 
been  taken;  the  land  remained  still  inthe-peasasaian 
of  the  origkial  owner,  and  that  drcumstaooa  is  re>. 
marked  by  the  Vie»<%aneeUor  in  his  judgment. 
We  are,  therefore,  dearly  of  opinion,  if  the  anginal 
enfary  was  lawful,  the  present  possession  is  lawfalt  and 
this^ectmeotcannotbesustained.  But  itiscontuadud, 
secondly,  as  to  fiftaenperchea,  that  the  mti>  was  net 
lawM,  and  being  bad  in  part,  it  is  bad  altogether; 
first,  becansethey  lie  beyond  the  limits  of  deration; 
and  secondly,  beeanae  they  were  not  neceseary  ibr 
4  the  purposes  of  the  special  Act.  Wi(hrespeett«'tk» 
fint  gmund  i^olnection,  we  are  of  opinion  that  the 
exprOHion  "deration"  in  tke  Act  of  Pwlianent^ 


the  8  &  9  Viot.  c.  20,  s.  \b,(a)  is  to  be 
refbrenee  to  ^e  line  of  railway  only;  that  is,  that 
the  line  of  railww  aetaallT  laid  down  shall  not  d»' 
viate  more  than  IW  yards  eromtlie  line  bid  down  and 
delineated  on  the  pariiamentary  plan.  This  appears 
to  be  the  natwmt  construction  of  the  Act  aad  in 
aeeordsSMe  wHli  Om  decision  of  the  Coart  of  Ba.  in 
i>s«  dem.  Payne  t.  Tke  Briitot  and  S^eter  Bailway 
Compamf,  6  M.  &  W.  920;  aad  that  of  tlie  Vice- 
Ctaneelfor  of  EnghuM  in  Crawford  v.  Chaier  and 
Holyhead  RaUway  Company,  U  Jur.  Seo.  In  this 
case  there  has  been  no  deviMion  in  that  sense,  and 
the  first  ground  of  objection  is  not,  in  tmth,  raiMd 
bfthefintSi  As  to  the  second  ground  of  objedxoa, 
itapears  that  the  only  bad  taken,  caUed  "Kal^a 
Pa^lodc,"  induding  the  fifteen  perehes  in  question, 
is  contained  in  the  i>oolcs  of  reference;  but  it  is  said 
that  drennstaBce  alone  is  not  suCBoieBt,  and  that  ia 
order  tO'  justify  the  coaipamr  in  taidag  the  laMls> 
they  mast  be  neoeesary  for  their  works.  Now,  the 
upper  part  of  Kat's  Paddeck,  whieh  was  taken  attd 
paid  for,  was  dearly  neoeesary ;  tise  coupaay  then 
required  a  fnrtber  part  of  Kat's  Paddock,  wtneh  was 
also  tteceaBary;'tM  lessor  of  the  |daintiff  gave  no- 
tice,  if  thev  took  a  tether  paii,  they  mast  take  the 
whole,  which  they  were  wming  to  do,  b«t  he  after- 
wards receded  from  the  notice.  Whether  the  fifteen 
perdies  were  neoeaaary  or  not  was  a  question  of  fsbt 
for  the  jury.  Bat  it  was  assumed  at  the  tiial  that 
the  company  were  entitled  to  take  what  was  witMn 
the  lim  of  deviation,  and  the  cireunManee 
of  the  fifteen  perchee  being  witbottt  the  line 
was  mainly  rdied  on.  The  question  as  to  being 
necessary  would  apply  not  only  to  the  fifteen  ptnshes 
but  to  all  under  the  85th  section,  that  is  to  all  hut 
the  upper  pkrt,  which  was  taken  and  paid  for  by 
agreement.  So  far  as  the '  Court  can  see,  as  the 
matter  now  stands,  thefifteea  perehea  were  as  necea- 
sary  as  the  rest,  or,  at  aU  events,  the  oompaay  were 
JBstified  in  triting  them,  becaasa  the  lessor  of  the 
plaintiff  required  them,  by  notice.  We  thiidc,  there- 
fere,  the  rule  must  be  aMolate  to  enter  the  verdict 
for  ti»  defendants.         iiule  ateahOe. 

Jan.  17  and  Feb.  22. 
WonsLBT  Oi  Thb  SotfTH  Davotr  RaUiWat 

COMVAHY. 

Land*  Obnaet  Aet—IAmitation  of  time  for  etercite 
of  eompultory  itower*'   Be  tnjurii. 

To  anactien  in  ca*e  by  a revereiener  ayainetareiU' 
way  company  fitr  entering  U*  land*,  the  company 
pleaded  ajuttifieation  under eec.  Si  <^  ttat.  8  i^9 
Viet.  c.  18.  The  plaintif  replied,  admitting  the 
Act  qf  Parliament,  de  irqurift   abaque   roodno 


Held,  that  the  replication  wa*  bad,  the  drfendakti, 
by  their  pica,  claiming  an  interttt  in  the  land, 
andjuetffying  under  an  authority  given  by  taw. 
A  railway  company  having  entered  uptn  land* 
which  they  have  the  power  under  their  Act  to 
purchaee  eompultory,  and  having  paid  tha  de- 
porit  a*  required  by  etc.  85«/ *M.  8^9  Viet, 
e.  18,  b^bre  the  eapiration  qf  the  Umit  of  time 
impoetd  by  their  Act  for  the  eteerei**  ef  con^nU- 
*ory  power*,  are  entitled  to  keep  the  land*  and 
continue  their  work*  after  the  expiration  of  each 
limit  to  impottd. 

This  was  an  action  upon  the  case  containing 
several  counts,  upon  which  sercral  issues  in  law  were 
raised.  One  of  the  peints decided  in'Ae  arguaient 
has  been  already  repotted.    (  Werottiy  v.  The  South 


(a)  WUch  enact*  that  "  it  thall  b«  lawfta]  for  the  oom- 
paay  to  deviate  ft«ni  the  line  deUnetled  on  the  plana  ao 
aepoatadiproTMedthatiieniohdmiatiOB  Aallratend  ts 
a  greater  dMame  thaa  the  KmMs  of  deviation  daUnaated 
vma  tile  said  piaat,  aor  to  a  jitalw  nrtent  ia  naminii 
tuoogh  a  town,  te.  than  ooa  hwidnd  varda  tnaa  the  said 
line,  and  that  the  railway,  by  maaai  of  aoch  daviatioD,  ba 
not  made  to  extend  lato  Uie  laBdi  of  aar  penon,  tta.  wlnse 
aaae  la  act  mentioBed  ia  the  books  oT  reTeMMa,  -—'■- 
tet," 


JJavan  Jtaihrajr  Omumtu,  16  Law  T.  363.)  Tbr 
jMatU,  by  theaeeand  and  third  coonts  of  the  deda. 
ration,  dahnad  a  reversionary  inteieat  in  eotaa 
lands,  andeompUBed  that  &e  defendants  brokaaid 
entered  upon  the  luada,  mad  used  tkeaa  for  the  pa- 
pose  of  oonstmcting  araSway  to  thedaaaage  of  th» 
plaiatilPsreTeirion.  The  defendants  pleadiadaja- 
tifieatson  to  eaek  oonnt  under  sec.  85  of  atat  8  &  9 
Viet,  c  18,  wfaerdiy  the  pioiuuteis  of  the  railaay 
were  empowered,  upon  payment  of  a  certain  depeait 
into  the  Dank  byway  of  security  for  Ae  aawantaf 
coMpenaation  dained  by  the  landowner,  to  eats 
upon  and  laa  any  lands  whidi  they  had  poweruad* 
thdr  spedat  Act  to  take.  The  pleas  shewed  pe^> 
fill inanue  of  aU  tiie  matten  requisite  to  make  oata 
justHuatioa  under  tlus  section.  The  plaintiff,  in  ki» 
replieatien  new  assigned  that  he  bronglit  his  actioBk 
not  merely  for  the  entry  and  user  of  the  lands  ia  th» 
plea  jnstined,  but  also  for  continuing  to  occupy  and 
use  the  same  iAm  til*  expirMian  of  three  yiinfiwa 
the  passim;  of  the  special  Act  of  the  Sooth  Devon 
Railway  Company,--the  period  of  three  yean  bong 
the  time  limited  by  tiie  special  Act  for  the  oerdse 
by  the  company  of  cempulaary  powers  for  taldng 
lands.  The  defendants  pleaded  to  the  new  assiga- 
ments  pleas'  siraUar  to  tliose  pleaded  to  tke  eognul 
caant;  a»!ept  tiiat  they  averred  that  the  payaieattf 
the  deposit  and  the  entry  upon  the  lands  was  brfm 
theegcpmtionofthe  three  years.  The  plaiatiffn- 
ptied.thatthoBghtrueitwaa  that  the  Act  was  paaat 
tie.  yet  that  the  defendants,  de  injurid  abint  n- 
tidue  caua/B,  Ift.  To  these  rspiicntiona  the  dsfcai- 
ants  demuned. 

Upon  the  srnAnent,  the  pbintiff  contended  ttst 
the  plese-weie  Bad,  and  the  repUoatioos  good.  Ihs 
defendants  supported  tiw  pleas,  and  contoMled  tU 
tha  repKcttiona  were  bad. 

Peacock  (vrith  him  Phipaon),  for  the  defea^Mte. 

Butt  (with  \imA.J.  Slephent),  for  tha  pWatil. 

Stat  8  &  9  Viet.  c.  18,  as.  16,  85,  88,  91;  (Mh 
9>a/e'«case,  8Ilep.«7;  Woodr.  LeadbiUer,U}t. 
&  W.  828;  Adanmr.  The  London  and  StckmO 
BaHway  Oimpmiy,  2  Mc.  dc  Gor.  118. 

Oir.  sds.aaft 
JUDOBONT. 

Pattbs«n,  J.  deliveied  the  jadgment  «f  ft* 
Court — In  this  case  the  demurrer  to  the  fint  coast 
of  the  declaration  was  disposed  of  at  the  time  ofU» 
argnaaent  in  fevoor  of  tho  defendants.  The  ■^erae 
and  third  counts  state  a  reversionaiy  estate «  ti>* 
plaintiff  in  certain  premises  taken  by  the  drfendants 
for  the  purposes  of  their  railway,  aad  the  defmdsnto 
pleaded  to  each  count  a  jnstificatioa  undo' the  l^ds- 

Clanses  ConsdMadon  Act,  stat  8  *9Vk*.tl?, 
a.  85.  The  plaintiff  new  assigned  aa  to  each  plat, 
that  tile  defendants  continued  tha  injnty  aftn  me 
expiration  of  three  years  from  the  passkif  of  the 
defeddahts*  special  Act,  that  being  tiie  bmitwiOa 
which,  by  the spedal  Act,  the  eompulswy  P""""" 
take  lands  were  to  be  exercised.  The  dflfcoteitt 
pleaded  to  the  new  asrignment,  that  the;  "^^ 
under  the  compulsory  powers  given  by  sedJoa  »« 
Stat  8d[9Vict.cl8,  before  the  expiratioa  of  the  W 

years,  aad  paid  the  required  deposit  into  tlis  «■*• 
though  tiiey  eontiaaed  to  hold  over  aftarwsrds.  To 
these  pleas  the  plaintiff  replied,  after  admittHew 
Act  of  Parimment,  de  itvurii  aitque  retiiae  emit- 
The  defendants  demurred  to  these  repUestiooMJ 
the  greand  that  de  imurid  oould  not  be  !*» 
where  the  defendant  damn  an  intereat  in  !■'**''£ 
is  takea  under  an  antiiority  given  by  law.  On  tts 
argument  the  plaintiff  Directed  to  the  PMl'^ 
the  new  asBgnaMHt,  oeBtendiBctiaitthoa^tbeea^ 
under  sec.  85  within  the  three  years  was  U«Mi 
yet  tlat  the  continuance  after  the  Hiree  yean  w» 
unlawful  anleas  compensation  were  paid  withn  tw 
three  years.  The  same  potat  arose  in  the  <**" 
ZMeifem.  .ilmnrfead  v.  r*e  JVoW*  St^orMOj* 
Railway  Compamg,  in  whidi  we  have  just  Wd 'J^ 
sneh  continnouj  possession  ia  not  nidawlU,  ft*  "• 
reasons  there  given,  which  it  is  net  neceessrf  »>'»' 
peat,  and  in  which  my  Lord  Campbell,  who  a"" 
tins  case,  fuUy  concurs.  We  are  of  opinion,  *•** 
fore,  that  the  pleas  are  good.  The  ptaintiff  !•<»• 
contends  that  the  repUeations  de  inntrid  fP^ 
inasrandi  as  they  admit  the  Act  of  FarliaaMiiA  "» 
deny  that  the  defendants  acted  under  it  *VT 
because  there  is  no  daim  to  interest  in  the  ^"'^ 
ants,  who  only  set  up  a  sUtutable  license.  "'J"? 
however,  of  opiinon'tbat  the  replieatioas  me  "ew 
and  that  this  case  is  really  Hke  CrogaUtcm 
8  Rep.  «7.  The  right  and  interest  daimed  OT^ 
defendae^  is  moeh  more  than  a  mere  Uoose,  ms 
an  aatfaority  in  law  is  ptainly  asserted  by  these.  HJ 
■Indssfon  of  the  Act  of  Parliament  does  not  tta» 
the  plaintiff,  for  tiie  denial  of  tiie  defendants  a^ 
nndei^  it  is  a  tmverto  of'  the  auOiority  in  law^ww* 
itisadaattedtbatthaAetcanfers,  and  tiw  ino*" 
daimed  by  te  defendants  is  abo  traversed  by  tw. 
r^Hcatiott;  both  those  ttavenes  being  inelaa«»» 
Hm  <>hw»i'usMks  asn«.  Judcmeat,  thaM"* 
maMUetetliedsfandantK  .    . 

Jui^ntent  fiir  tie  drfM*'^ 
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QUSCN'I   BHIOH. 


9UCIN'S  MNOH. 


4}UnN'S    BENCH. 


Tktndar,  Afril  2i.  flMRfoie,'of  JfomttT.  Frith,  in  ^tMet.  I  eoneaor,  I 

Dob  i«m.  Nioholb  «.  Bowbr.  think  oar  jndjfment  must  be  for  the  defiendant. 

PraeHe*  ■at  NM  Print— B9idmet—N*ie  M^.  Pattbsok,  J.— In  Hurt  v.  Prendergul,  14  M. 

nit  HO  gromti  for  grtHting  a  new  trial  that  the  '  &  W.  741,  it  was  held  that  tlie  mere  ezprawioD  of  a 

judge  errtmtouHy  allowed  the  plainfif,  qfter  Ait  |  bmw  that  the  defendant  may  soon  be  able  to  pay, 

eat*  had  been  elated,  aitd  the  Offendrntft  eomttel  will  not  do. 


had  addretted  thtjwry,  to  give  endenee,  vMch 

might  have  been  prodveed  at  part  of  hit  original 

eat*. 

Orowder  moved,  pnnnast  to  leave  raserred,  to 
mter  a  veidict  for  tLe  defendant  on  the  third  de- 
mise, as  to  pert  of  the  premise*  fbr  whidi  tlie  eject- 
ment was  broogbt.  He  also  moved  for  a  new  trial, 
on  tiie  ground  that  the  learned  judge  had  aUowed 
the  leasor  of  die  plaintiff  after  his  oase  was  dosed, 
lod  the  ooonsel  for  the  defendant  had  addressed  the 
inrr,  to  give  additional  evidence,  which  might  hate 
leen  giren  in  the  first  instanoe.  The  case  originally 
>pemedbT  the  plaintiff  was  a  case  of  landlora  and 
tenant;  bat  when  it  was  disooveied  that  that  ease 
had  fuied,  he  then  churned  to  rely  upon  his  title 
under  a  will;  and  although  bis  case  had  been  com- 
^tely  doted,  be  was  auowed  to  begin  again,  and 
jet  up  an  en^rdy  new  case.  {Jaeoti  v.  Tari»to», 
11  Q.B.  Bep.  421.(a) 

WioBTMAN,  J.  Mened  to  William*  v.  Daeitt, 
1  Cr.  &  U.  464,  whfSte  Lord  Lyndhnrat,  C.B.  said 
"  it  most  be  left  to  the  dtscretion  of  the  judge  to 
idnat  the  evidence  or  not;  and  if  ultimately  the 
mdence  is  received,  it  cannot  be  complained  of;" 
Mil  Bayley,  B.  said,  "  Have  yeu  ever  launm  acase 
rhere  a  new  trial  has  been  gnmted,  becaaae  a  judge, 
n  the  exercise  of  his  discretion,  has  allowed  a  party 
B  give  evidanoe  at  a  late  period  of  the  cause  ?" 
liord  Campbcll,  C.J.— We  think  there  ou(^  to 
W  no  rtde  for  a  new  triaL    I  am  strongly  inclined 

0  agree  with  the  Court  of  Ezchequa-,  that  if  the 
ividenae  is  proper  to  be  admitted  ia  the  cause,  there 
ogfat  to  be  no  new  trial  o>  account  (tf  a  mistake  oJF 
ha  judge  as  to  the  tiAe  when  it  might  he  admitted. 
'Jpoa  the  point  on  whioh  leave  was  reserved,  tha 
acts  abould  be  stated  in  a  special  case. 

„^       XtUe  aeeordinglif. 

7\md)^,  April  29. 

liiniWLI.  VI  ROBIKSOM. 

Statut*  iif  X)imHatUmt—What  a  tt0ieient  aehtow- 
ledpmemt  to  tak*  th*  eate  out  <ifthe  Statute. 

1  Mttr  written  if  a  debtor  to  Mr  ereditor,  in 
aatwtr  to  one  athmgjbr  teeurity  by  mortgage  qf 
the  debtor'*  property,  and  oifeeting  to  that  pro- 
potal,  but  taginf,  "J  uMl  endeavour,  bffor*  any 
great  length  y  time,  to  give  your  aeeount  my 
*eriout  canaidtration,  and  tee  what  eon  be  done 
with  it,"  ia  not  a  tufficient  aetnewledgment  to 
take  th*  ea*e  out  qf  the  Statute. 
Debt  for  goods  sold,  &c.     Plea,  the  Statute  of 

limitation*,  and lissue  thereon.  Tlie  question  was, 
•faathertbe  cowespondence  between  the  plaintiff  nod 
defeadaat  conteioed  an  acknowledgment  ef  the  debt 
snfiaeot  to  take  the  case  out  of  the  Statote.  The 
&ct>  had  been  tamed  into  a  special  case  for  the 
opinion  of  the  Court. 

M.  Smith,  for  the  plaintiff,  laUed  upon  a  letter 
written  by  the  defendant  in  answer  to  an  applicatioa 
mads  by  the  plaintiff  &r  seouritv  for  his  debt.  He 
laoposed  that  tiie  defendant  shouid  give  him  a  mort> 
gags  upon  her  propartyt  but  in  the  liBtter  in  qoealioB 
te  dadined  to  do  so.  She  added,  however,  that  tha 
"would  endeavour  beiiie  any  great  length  of  time 
to  give  hia  aoeoant  htr  sttions  oontideiatioB,  andtee 
what  could  be  Uonewit^  it."  That  was  a  dear  ad- 
Doislaa  of  Itamiity ;  tha  only  obiected  to  the  saode 
ofpayaient.  rLordCAMFMB.i,C.J.— Ifanaefcaow- 
ladgment  of  Ob  debt  i*  foUowed  up  by  aqualified 
ixnaise  to  panr,  will  that  ds  ?]  No ;  it  mutt  cer- 
tainly ha  suoh  an  adowwledgaMBt  that  the  law 
wndd  mftr  from  it  a  promise  to  pvfenreguett :  but 
thisisqiriteasatioaga  case  as  Oardner  v.  M'Ma- 
ten,  3  Q.  B.  561  i  or  Bird  v.  Gammon,  3  Biag.  N. 
C.  883;  or  ilMifSn  V.  liaekey,  8  Ad.  &  El.  225,  n. 
rWiSHTMAX,  J.,  referred  to  Merrell  v.  FHlh,  3 
Uee.  &  W.  402,  where  the  admowledgment  was 
hdd  insofidtnt :  and  Pabcb,  B.  tiid,  "  Ite  ntmott 
that  can  be  made  of  this  letter  is,  that  it  acknow- 
ledges the  exittanoe  of  tfao  debt  mentioned  in  the 
pcevious  letters;  bat  that  the  defendant  does  not 
aaaatoeifrett  aay  promise  to  pay,  but  rmtrvt*  it 
fhrjiaihtreomideration."-] 

Ptaeoek,  eaabk,  vraa  not  called  npon. 

Lord  Cam PBBii,  C  J.— I  am  sorry  to  say  that  I 
ted  bound  to  civ*  my  opiaion  that  these  letter*  an 
iataffieient.    It  ia  diffinltto  say  that  the  one  rebed 


tmount)  but  even  if  it  did,  and  than  goea  on  to 
Md  aaythiog  wMnli  repels  the  presumption  of  a  pro- 
■Aieeto  nay  eat  rtqtuit,  the  Statute  is  not  barred. 
New,  I  Oaak  ttsit  the  woiA  "  I  will  eadeavou  be- 
■«— spy  gnat  length  of  tiiM  to  giv*  your  aaeoiBt 
mywritaa  rotiilusthju,  aad  tae  what  cm  be  done 
with  jti"  da  npdany  iafevenoa  of  a  piamite  to  pay 
on  reqaeat,  whsi^  the  siusple  achnowtadgment  of  a 
atUitoBM  ha  fftaet  toiaite.  Upon  the  autbotity 


4s)  ate  ITf^  V.  iPIin^J»L.i.3S9>  aP. 


WioRTHAN  and  Bklb,  JJ.  concnned. 

judgment  for  defendant. 

Gabbibl  v.  Smith. 
Condition*  of  talt — CiMW<f««Mon. 
Certain  conditiont  of  tale  provided  that  thevendort 
thouid  net  be  rei/uired  to  produce  any  deedt  or 
inttrumenit  qf  title  not  in  their  pottettion;  and 
that  all  deedt  of  covenant  for  production.  See. 
which  the  purchater  ihould  require,  and  alto  all 
learehet  for  the  purptte  nf  aieertaining  where 
luch  inttrumentt  were  to  be  found,  and  all  cottt 
incidtntal  thereto,  thouid  be  paid,  made,  tearched 
for,  and  obtained  by,  and  at  th*  txpente  qf  th 
purchater: 
HM,  that  that  condition  threw  upon  the  purchater 
tha  ri*k  of  obtaining  covenant*  to  produce  from 
the  pariiet  who  had  pottettion  qf  tome  qf  the 
deeat  neeettary  to  mate  out  the  title;  and  that 
their  rental  to  enter  into  tueh  covenantt  did  not 
entitle  the  purchater  to  reieind  th*  contract  of 
tale  and  recover  back  hi*  depoeit. 
This  was  an  action  for  money  had  and  received,  to 
recover  back  the  deposit  paid  upon  a  purchase  of 
certain  premises  by  the  plaintifls'  testator,  on  the 
ground  that  the  conditions  of  sale  had  not  been  per- 
lORned.    Tlie  bets  were  stated  in  a  special  case  for 
the  opinion  of  the  Court,  and  the  whole  question 
turned  upon  the  construction  of  the  following  artidet 
in  the  conditions  of  sale : — 

"  5th.  That  the  vendors  will,  within  ten  days  from 
the  day  of  sale,  deliver  an  abstnut  of  title  to  the 
purchaser  or  purdiasers,  and,  inasmnoh  as  in  the 
will  under  which  the  sale  is  made  then  is  a  declara- 
tion that  the  receipt  of  the  vendors  shall  efibctuidly 
discharge  the  purchaser  or  purchasers  from  sedng  to 
the  appUcation  of  his  purchase-money,  the  purchaser 
shall  not  require  the  persons  benefidslly  interested 
therein  to  concur  in  the  conveyance,  or  require  the 
vendors  to  enter  into  any  other  convenant  than  that 
usually  entered  into  by  trustees." 

"  6th.  That  the  redtal  or  statement  of  snjr  in- 
testacy, descent,  or  any  fact  whatsoever  contained 
in  any  deed  or  oilier  instrument  or  attuzaoce,  dated 
twenty  yean  ago  or  upwards,  shall  in  itself,  and 
without  farther  evidence  or  inquiry,  be  full  and  con- 
dosive  evidence  of  the  intestacy,  descent,  or  fact  so 
redted  or  stated ;  and  the  vendors  shall  not  be  re- 
quired to  produce  any  deeds,  instrumenta,  or  docu- 
ments of  title  not  in  their  possession ;  and  *}1  deeds 
of  covenant  fbr  production,  and  attested  official  or 
other  copies  or  eztracta  of,  or  from  any  deed,  wHl, 
Ajct  of  Parliament,  surrender,  admittance,  court  roU, 
or  other  document  or  instrument,  whether  redted  or 
referred  to  in  the  abstraet  or  not,  whiditha  pnrehaser 
shall,  suhject  to  this  condition,  require  for  verifying  the 
abstract,  or  for  any  other  purpose,  and  all  certifi- 
cates, copies,  or  entries  in  rei^sten,  and  other  evi- 
dence which  may  or  (but  for  tms  condition)  might  be 
required  to  prove  or  establish  any  descent,  feet, 
matter,  or  thmg  whatsoever ;  also  all  searches  aad 
inquiries  for  the  purpose  of  ascertaining  where  sdeh 
instruments  or  evidence  are  to  be  found,  and  all  costs 
and  expenses  incidental  thereto  respectively  shall  be 
respectively  paid,  made,  searched  for,  and  obtained 
by  and  at  the  expense  of  the  purchater  requiring  the 
same ;  and  all  expenses  of  the  examination  and  com- 
parison of  the  abstract  with  the  deeds,  and  of  pro- 
curing the  production  of  such  deeds  as  the  purchaser 
under  this  condition  will  have  a  right  to  requue, 
shall  ba  exclusively  home  and  paid  by  the  purrhaier. 
"  8.  That  such  of  the  deeds  in  the  possession  of 
the  vendors  as  relite  to  more  than  one  of  the  lots 
hereby  oSored  for  sale,  shall  be  delivered  to  the 
laifcest  purchasers  of  the  same  to  the  greatest  amount 
in  value,  or  shall  be  retained  by  the  said  trustees  if 
the  whole  shall  not  be  sold ;  and  the  purchaser  to 
whom  the  deeds  are  delivered,  or  the  trustees,  in  case 
of  their  retaining  the  said  deeds,  shall,  at  the  ex- 
pense of  any  other  purchaser  requiring  the  same, 
enter  into  the  usual  covenants  with  su<£  other  pur- 
chaser for  the  production  thereof;  but  the  purchater 
or  porchasen  shall  only  require  a  deed  of  covenant 
from  the  vendors  for  tiie  pnmuction  of  such  deeds  as 
are  in  their  possession  ana  limited  to  the  continuance 
of  their  possession  thereof." 
The  material  fects  were,  that  two  deeds,  refa'ieJ  to 


opoo  ooDtaint  any  distioct  acknowledgnnnt  of  the   in  the  abstract,  and  forming  an  essential  part  of  the 


title,  were  in  the  hands  of  third  persons,  who  had 
allowed  them  to  be  ooaspared  with  the  abstract,  but 
refused  to  enter  into  covenants  for  their  future  pro- 
dnotion. 

Cowling  (with  him  Hance),  for  the  plaintiff,  con- 
tended that  the  coaditiens  of  ttle  dearly  implied 
that  oovenaatt  to  ptodnoe  wsre  prooorabie,  althcNigb 
tbay  wei«  to  be  proanred  at  the  expense  sod  tmaUe 
of  tha  pun^aser;  aad  that  a*  no'  such  ooventots 
were  in  fict  proeniahie,  aad  without  them,  though 
thtrewiB  a  good  legal  titles  anarketabla  title  ootOd 


not  be  made  out,  the  plaintiff  was  entitied  to  recover 
bade  the  amount  of  his  deposit  (Otbom  v.  Barveif, 
7  Jur.  229 ;  Southby  v.  Hutt,  2  Myhi.  &  Cr.  207.) 

Peaeoek  (C.  Clark  with  hhn),  oontr),  relied  upon 
the  word  iy  in  the  sixth  condition  as  quite  con- 
dnsiva. 

Cowlhu,  in  reply. 

Lord  Campbbll,  C.J.— I  thfaik  that  the  defend- 
ants are  entitled  to  our  judgment;  and  that  the 
vendon  have  done  all  that  could  be  required  of  them 
by  the  conditions  of  ssle.  They  have  made  out  a 
good  le^  titie  by  existing  deeds  produced  and  com- 
pared with  the  abstract.  Still,  without  special  stipu- 
lation, the  plaintiff  would  be  entitied  to  recover,  oe- 
caose  the  vendor  would  be  bound  to  hand  over  to 
the  purchaser  the  muniments  of  title;  but  then 
comes  the  sixth  condition,  which  discloses  that  cer- 
tain necessary  deeds  are  not  in  the  possession  of  tiie 
vendor;  and  it  is  expressly  agreed  that  all  covenants 
for  production  are  to  be  obtained  by  as  well  at  at 
the  expense  of  the  purchaser.  A^That  language  can 
be  clearor  to  ibew  that  the  purchaser  took  upon 
himself  the  risk  of  the  persons  who  had  the  deedt 
refusing  to  enter  into  tlMse  covenants.  Tliey  have 
refused  once,  but  it  by  no  means  follows  that  they 
will  continue  to  do  so.  This  is  quite  different  bom 
Otbom  V.  Harvey  and  the  other  case  dted;  where 
the  risk  which  the  purchaser  was  said  to  have  undar- 
tsken  was  altogether  unreasonable. 

Pattbsom,  Wigbtman.  and  Eblx,  JJ.  coiu 
earring.  Judgment  for  drfendintt.  , 

Wtdnetday,  April  30. 

Rbo  V,  Tbb  Ovbbseehs  of  Lbxds. 

Poor^— Removal  qf  children — Reiidenee  with  tttp^ 

mother^9  Sc  10  Vict.  c.  66,  i.  3. 
TVo  children,  under  the  age  qf  tiiteen,  were,  wUA 
the  content  qf  their  ilepmother,  with  whom  they 
were  living,  taken  into  the  workhoute,  loeaUy 
tiiuate  within  the  parith,  and  there  they  rr- 
mained  for  leveral  montht.  They  were  then  re- 
moved, by  order  qfjutticet,  to  the  parith  qf  their 
lettlement  .■ 
Held,  that  when  they  went  to  live  in  the  workhoute, 
they  ceated  to  retide  with  their  ttepmother, 
within  the  meaning  </  9  ^  10  Viet.  c.  66,  r.  3,- 
an<f  were,  coiueguently  not  rendered  irremovable 
by  that  lection. 

This  was  an  order  for  the  removal  of  two  chfldren,' 
one  aged  nine  and  the  other  six  years,  from  Waken 
field  to  Leeds.  Upon  appeal,  the  S^ons  had  con> 
firmed  the  order,  subject  to  a  case ;  from  which  it 
appeared,  that  at  the  time  of  the  making  of  Hih 
order  the  children  were  residing  in  the  union  work- 
house, situate  in  the  parish  of  Leeds,  and  apart 
fW>m  their  step-mother,  but  that  they  had  resided 
with  her  in  the  same  parish  up  to  the  time  when 
they  were  taken  into  tne  workhouse.  They  ware 
taken  there  with  her  consent,  and  had  been  in  about 
five  months  when  the  order  was  made,  during  the. 
whole  of  which  time  the  stepmother  had  not  viated 
them.  The  question  was,  whether  they  were  ren- 
dered irremovable  by  9  &  10  Vict.  c.  66,  s.  3. 

Hardy,  in  support  of  the  order  of  sMslons. — ThO 
words  of  the  statute  are  conclusive.  In  order  tA 
bring  the  case  within  the  section,  the  children  must 
be  residing  in  the  parish  with  the  fkther,  mother, 
stepfether,  stepmother,  or  reputed  father.  In  that 
case  they  are  not  removeable  unless  the  father  or 
mother,  &c  may  he  lawfUly  removed.  Here  the 
children  were  not  residing  with  thdr  stepmother,  but 
apart  from  her. 

Pathley,  eontri. — The  section  intended  to  pot  all 
these  relatitms  on  the  same  footing  in  this  reapect 
iR.  V.  Stafford,  10  Ad.  &  EIL  417) ;  and  if  the  aigu- 
ment  on  toe  other  side  be  correct,  the  guardian* 
may,  by  application  of  the  workhoute  test,  separate 
parents  and  children.  They  may  refuse  to  give* 
family  any  relief  unless  the  children  are  sent  into  tiie 
workooase ;  and  then,  when  they  are  there,  may  re- 
move them  to  their  place  of  settlemeuC  perhaps  in  a 
distant  part  of  the  country.  That  is  contrary  to  the 
policy  of  the  law.  (/2.  v.  Stogumier,9X.  &.  S.  622.) 
[LorI  Campbill,  C.J. — There  it  a  great ditttaetian 
between  the  relationship  of  parent  and  child,  or 
husband  and  wife,  and  that  of  stepmother  and  step* 
child.  This  ctse  depends  altogether  upon  the  statute.] 
Than  dther  the  statute  meana  "  residing  in  the  taase 
parish  with,"  or,  if  not,  the  mere  remeval  into  tiiA 
workhouse,  where  the  persons  in  loco  parentit  stlB 
hsve  an  opportunity  of  protecting  and  taking  some 
charge  of  the  children,  will  not  prevent  the  operation 
of  thedause,  and  enable  the  gntrditnt  to  t»od  thfi 
away  to  a  dittant  parish. 

Lord  Campbbll,  C.J.— I  cannot  doubt  tiiat  tbtte 
duldren  were  removable.  They  were  so,  nniae 
rendered  irremovable  by  sec.  3  of  9  &  10  Vict.  c.  862 
That  section  applies  while  they  are  residing  with  any 
of  the  peisont  spedfted.    These  children  had  been 


reddiog'with  their  ttepnratber ;  but  thev  had  oe 
to  do  to.  They  had  Kme  into  tlie  wwUMOte;  tbegr 
were  no  longer  under  nerctre;  and  it  it  expreitljr 
found  in  the  cate  that  they  were  redding  apart  ftom. 
btr,  and  not  tvUA  her,  at  the  ttatott  reqaiie*. 
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COMMON   BENCH. 


Pattsson,  J.  WtoHTMAN,  J.  and  Erlb,  J.  ood> 
Cttrred.  Order  confirmed. 

Reo.  r.  The  Inhabitants  of  St.  Maurice. 

Lunatic  order — Jutticen  qf  city—jHritdiction. 
An  order  of  tnainienanee  under  tec.  62  o/  8  ^9 

Vict.  e.  126,  purported  to  be  mad*  by  two  jut- 

tieet,  in  and/or  the  city  qfVorii 
Held,  that  Ike  Court  was  bound  to  take  judicial 

noiiet  that  the  city  of  York  wa*  a  county  o/" 

itteffi  and  that  the  juritdiction,  thertfore,  tuffi- 

eientty  appeared. 

UfMO  appeed  agamst  an  order  made  by  two  pa- 
tices  in  and  for  the  city  of  York,  adjudging  the  set- 
tlement of  a  lunatic  pauper,  and  oroering  the  parish 
of  settlement  to  pay  the  costs  of  his  maintenanoe  in 
A  lunatic  asylnm,  the  Sessions  quashed  the  order, 
Mitject  to  a  case.  The  objection  made  to  the  onler 
was  that  the  justices  did  not  appear  to  tiave  jurisdic- 
tton  to  make  it,  inasmuch  a*  sec.  62  of  8  &  9  Viet. 
c.  126,  gives  the  jurisdiction  only  to  county  justices, 
or  to  justices  b<nng  visitors  of  the  asylum.  The 
Jeamed  neorder  was  asked  to  amend  the  order  by 
InsertiOE  the  words  "the  county  of"  before  the 
words  '^the  dty  of  York;"  but  he  declined  to  do 
ao,  because  the  commission  of  the  peace  for  the  dty, 
when  produced,  did  not  describe  the  aVf  of  Yoik  as 
"  the  county  of  the  dty,"  but  simply  a*  "  the  city  of 
York." 

Priet,  in  support  of  the  order  of  Sessions.— 
Sec  62  gives  jniudiction  only  to  justices  of  a  cuonty 
at  large,  so  that  even  if  the  Court  would  take  judi- 
cial notice  that  the  dty  of  York  is  a  county  of  itself, 
the  jurisdiction  to  make  the  order  does  not  appear. 

Ball,  oontri.— The  faiterpretation  dauae  (sec.  84) 

provide   that   the   word    "  county "    shall   mean 

"county  of  a  dty;"  so  that  the  only  question  is, 

'  whether  the  Court  can  take  jndici^  notice  that  tiie 

.  tihr  <rf  York  is  a  county  of  itself.    [Wiohtman,  J. 

— Can  they  be  justices  of  the  city  without  beinr 

i^ces  of  the  connty  of  the  dty?]    No;  6  &  7 

w  m.  4,  c.  103,  s.  1,  makes  the  boundaries  of  tho  old 

.  and  the  new  jurisdiction  the  same. 

Pattsson,  J.— By  tiie  98th  sect,  of  5  &  6  Wm.  4, 
c  76,  it  is  provided  that  his  Majesty  may  issue  com- 
misdons  of  the  peace,  "in  and  for  each  borough, 
•nd  in  and  fbr  each  of  the  eountiet  qf  cilitt  and 
tounu  respectively  named  in  schedule  (A) ;"  and  in 
•diedule  (A)  is  named,  "The  mayor  and  oommon- 
tliT  ot  the  eUy  <tf  York." 

Lord  Campbbll,  C.J.— I  think  that  the  order  is 

nffidMit.  The  two  magistrates,  if  properiy  described, 

t  iaA  deariy  jurisdiction ;  becsose,  coupUni;  the  C2ad 

■action   with   the  inteipretation  clause^  the  word 

'"  connty,"  in  the  former,  means, "  connty  of  adty  i  ". 

and  these  were  magistrates  of  the  county  of  the  dty 

.of  York.    I  tiiink  also  that  we  must  take  jodidal 

notice  that  York  is  a  connty  of  a  dty, — and,  indeed, 

it  seems  to  have  been  so  recognised  oy  statote. 

Pattbson  and  Wiohtman,  JJ.  ooncunad. 

Ebli,  J.— In  the  2nd  Institute,  557,  it  is  said, 
■  that  the  connty  palatines  of  Chester,  Lancaster,  and 
Durham,  "are  exempted  from  the  jurisdiction  of 
the  King's  Courts,  and  within  them  are  jura  regalia, 
«ttd  {denary  jurisdiction,  and  so  known  to  the  King's 
Courts;  ibr  they  take  notice  qf  all  the  counliei  qf 
Ml^gland,  because  they  be  immediate  to  them  for 
•direction  of  writ*."     Order  qf  Setriont  quaihed. 

BCSraXSa  OF  THE  WBEK. 
Thatiay,  April  24. 
falUoCz  «.  FoLLisxi.— Oowirr  moved  fbr  a  new  trill, 
OB  tha  croand  that  the  rsrdict  im  ■gainst  sridenM,  and 
af  BiatGrMtian.  Cwr.  aJii.  vmU. 

JttaT  BiAtouao  «.  Cur.— Trstpus  Ibrmetnaproflts, 

toisd  bsfim  th«  IiOtd  Chief  Baron  in  HEmptliire.    JEiiy. 

lakt,  Seijt.  maTed  to  enter  »  noasuit  by  leave  of  the  judge, 

on  the  frooad  that  the  pUinlUf  bad  not  rach  a  right  to  the 

'  immedute  poiwuton  as  entitled    her  to  maintain  the 

action.    The  detlmdan*  kad  been  her  tenant  of  a  ikna, 

■Bdattliaeadof  thetaaaaeygikTenpall  to  the  ineooint 

tenant  exoept  two  rooms,  for  which  ejectment  was  brongbt, 

It  was  said  that  the  incoming  teoent  had  treated  the  de* 

-"fpndant  as  his  tenant,  and  that,  therefore,  the  plmintilT 

eboU  not  recover.    The  Corn  thoucht  the  poMewion  of 

<  the  inooodng  tenant  was  that  of  the  landlord  for  thii  par- 

>BOsa.  lla^  r^fiutd. 

BwrtM  *.  Oimsax.— Am,  Setjt.  moved  for  a  new  trial, 

smoB  aflUavita.  £uU  routed. 

TUe. ».  Xni  Sootbahtww  Dock  Oonriar.— C.  Saxm- 

dert  moved  to  ut  aside  the  dde  bar  mle  for  costs  obtained 

Itereitt.  SnU  *in. 

Dob  dea.  Oxar  e.  Flatisss. — Jfuceirlagf  moted  to  enter 
a  vardiot  fbr  tha  defendant  in  this  oaae,  which  waa  tried 
hofbre  Aldanoa,  B.  at  Liwohi.  MtU  rf/iutd. 

JjMMS  V.  liXTTLBWOOD. — Peanon  moved  for  a  new  trial, 
"'  on  the  ground  that  the  verdict  was  ugainst  the  evidence. 

Bale  T^—d. 
■'OammrTs  v.  Fsavcvob. — Xaau  moved  for  a  new  trial, 
'  OB  the  ground  of  miadireotion.  li»U  r^—d. 

Waiooh  V.  Thb  lIuLAiD  BuLWiT  Coitritxx.—Aaur- 
'.ttm  moved  for  a  new  trial,  on  iho  ground  that  the  vardiet 
vraa  against  evidence.  SnU  auj. 

Dob  dtm.  Boan  e.  BvBToir.— PUaa  moved  to  enter  a 
nonsoit.  Hie  aotion  was  brooght  to  recover  preaiaee  in 
BhenloB  Mallett,  wMeh  the  defendant  had  agreed  to  boy 
oftheplaiBtiff,  if  heoonldmakeatitle.  It  did  not  appear 
bow  tab  defendant  had  oome  into  poiaeeaion  of  the  pre- 
B^iaea ;  but  being  in  poeaesaion,  he  agreed  with  the  leaaor 
of  the  plaintiff  to  ony  them  of  hiinopon  certain  conditions. 
Vis.  that  the  plalnt&T  ahonld  make  ont  a  good  title  witUn 
twanty-ona  days.-  If  tha  purehaaa  was  not  oonpletsd  by  a 


certain  day,  interest  on  tha  ponhase-money  waa  to  be 
paid  from  that  time,  and  the  defendant  waa  to  be  entitled 
to  the  possession  Coom  the  day  of  the  agreement.  The 
Court  thonght  that  the  agreement  wia  an  acknowledgment 
of  plaintiff's  title,  and  that  it  was  not  necesaair  for  turn  to 
give  other  evidence  of  title,  the  porohase  not  having  been 
coinpieted.  RtU«  r^ued. 

MiLVxin  r.  CuSAVsin  and  Oisiis, — WiUdm,  Seijt. 
moved  for  a  new  trial,  upon  the  ground  that  the  verdict 
was  against  the  evidence.  C*r.  adv.  mil. 

AansTBAS  v.  Wans.— IHIHns,  Seqt.  moved  for  a  new 
trial,  upon  the  ground  of  miadireetion,  and  that  the  ver- 
dict waa  agaast  the  evidence.  The  aotfon  waa  againat  an 
innkeeper  to  recover  damagea  for  the  loss  of  the  plain. 
tiff's  goods  stolen  from  the  uefendant's  inn,  and  the  mis* 
£recaon  complained  of  consisted  in  leaving  to  the  joiy 
the  question  whether  there  bad  been  negngeno*  on  tha 
part  of  the  plaintiff,  there  being  no  evideooe  of  ai^  nag. 
UgeooeatalL  (t Stark. on Bvid. Ml ;  BieteMwi v. dWO, 
SB.  1 0.  >i  Znl  V.  Otmekaed, »  B.&  Ad.8a8.> 

Jbfie  Ib  saeveoase. 

ATmrsoB  v.  Waan.— XJMwbs  moved  br  a  new  trial 
upon  affidavits.  Jtuls  r^fkted. 

AunuBsza  v.  LniOHUf .— •/bfe*  moved  fbr  a  new  trial, 
npon  the  ground  of  misdhwition.  Xmit  r^fii—d. 

ScHoiiBriBLD  V.  ABPSBwa.— ilOivfaa  movsd  Ibr  a  new 
trial,  iqioB  the  ground  of  misdirsetiaa.  It  was  aoBteadad 
that  the  judge  wrongly  directed, — 1,  Hiat  anfldsat  avl- 
dence  waa  given  to  soraoet  ii  right  of  common  <u  Megtd. 
%.  That  a  private  Ineloanre  Act  refbrred  to  did  sot  ex- 
tingoish  all  rights  of  coaanon  ovar  tha  ionis  <n  «w. 
(AefaMsv.AiSM.  IB.  A  A.  SaOi  Btadumiih  v.  2M. 
i<W<on,  1  Q.  B.  msBnubm  v.  Smtl,  Ibid.  7M;  Salltg  v. 
ApBl4iard,aJLtS.Ult  Cro.  Bis.  TM  i  Stat.  41  Geo.  3, 
c.  109,  s.  no  .Bum  fa  dUw  ecaue. 

Rie.  V.  Hnxs.— If.  CkcmlTt  moved  for  a  new  trial, 
npon  the  ground  of  miadireotion.  Sule  r^flmd. 

WooDBB  e.  SaunroB.— Jf.  CI  ail  in  moved,  fbr  a  aaw 
trial,  upon  the  ground  that  the  vardiat  was  against  the 
evidence.  Mule  refkted. 

Dob  <f>ai.  Joins  v.  'WiLm.—Smekbu  moved  for  a  new 
trial,  upon  the  ground  of  miadreocion.  The  qneation  waa 
whether  the  defendant,  wlio  had  been  let  into  poaaeaaion 
open  an  agreement  for  a  leaae  which  waa  to  contain  a 
covenaBt  to  repair,  waa  liable  to  be  taned  ont  fbr  a  fb»- 
future  for  not  keeping  the  praniissa  in  toaantahla  repair. 
(Doedem.  Xi«ay«m  e.  Jmey,  U  A.*  B.ff«.) 

Or.  ad»,  mlt. 
Triday,  April  V. 

TuLBTOV  V.  LissBLt,.— TUs  fras  a  spadal  ease  fhm 
Obaocerr.  Peaeeek  (W.  T.  8.  DmM  with  Um)  fbr  tha 
plaintiff.    »>M  (with  him  Prior),  ewtri. 

Oar.a*).vM. 

Eluor  *.  tjxma.—Btdt  for  the  plaintiff.  ZoM  fbr  the 
defendant.  Foatponed  in  order  that  it  mi^t  referred  to 
an  arbitrator.  Poelfomed. 

Tkb  SOSBBLXn  ICxBOTB  Ibbdbabcb  Coktabt  v. 
KBAsrar  and  ABoraaa.— Jfoiriafy  fbr  the  plaintiff.  D. 
aeymoar  (with  him  Watean),  tot  the  rtafimdant. 

Car.  ode.  tuU. 
Mndof.Aprata. 

Bxs,  V.  Katb,  proprietor  of  the  Wetlejtm  Timet,  n 
parte  CLABKSOir.— If.  Ctositert  aad  Bmnee  shewed  oanae 
against  the  nde  fbr  a  criniaal  iafonaation.  Sir  P.  Hie. 
i^«r  aad  ^Aerfaa,  la  sivpoit  of  Iha  mle. 

Jsfi]  LiBsafafs. 

Coal  aad  Avothbb  e.  Taa  AKsaaaaTB  Bailwit  Ciui. 
tun.—lfaraaU^  moved  for  a  new  trial,  upon  the  grounds 
of  roisdireotioB,  and  that  the  verdict  waa  against  the  eri. 
dence.  "The  misdirection  complained  of  oonaiated  in  hav- 
lag  to  the  jury  the  question  wnether  the  defendaala  had 
prsvaated  the  plaintiff  Itrom  parforming  his  oonlraot,  it 
baiag  coateaded  that  there  waa  no  evidenoe  of  such  pre- 
vention,  the  evidenoe  relied  ob  supporting,  if  aavthing,  a 
dispensation  with  porformance,  not  a  prevention  irom  p«r- 
formanoa.  ( Weit  v.  Blak—m,  1  M.  k  Or.  TW  -.PkilpolU 
V.  £Mns,  t  X.  *  W.  476;  S^  v.  JPOare,  4  Bz.  SAO 

Dob  d«a.  Baodblbt  a.  Uassxt.— Jf.  Ckamiert  moved, 
pnrsoaat  to  leave  reaarved,  to  enter  a  nonsuit,  or  a  vardiat 
for  the  defeadant.  The  question  waa  whethar  stat.  7 
Wm.  4  &  I  Tict.  c.  W,  was  oontned  to  the  ease  of  mort- 
gagor aad  mortgama,  or  wIietlieT  it  applied  to  stiaagara 
to  tke  mortgage  whanver  a  mortgage  of  the  laada  aziMed. 
(i>sev.  IPiU«isw,SA.*B.  Wl)  stat.  3  *  4  Wm.  4,  e.  t7, 
■a.  2,3.)  Mmletttluweaam. 

Bora  c.  HiWwraa.—PifoU  moved  fbr  a  prohibition  to 
the  judge  of  a  County  Court,  upon  aflldavita. 

StJe  r^fiued. 
Taetday,  April  29. 

Koaaioa  v.  Cube.— Deannrrar  to  plaea.  The  qoestiaB 
turned  apon  the  conatmction  of  a  leaae.  Sir  P.  tkeeigtr 
(Sir  Join  Baeleg  with  him),  in  aupport  of  the  demurrer. 
Boeill,  contra.  Judameni/vr  £U  d^emdatU. 

Thz  Baxi,  or  CHicxsarBB  e.  Bau..— Speciafcaae  as  to 
the  right  to  heriota.  Oeoqr,  for  the  plaintiff.  BoriU, 
oootrjl.  Jmd/meiUjir  Oe  flaitit{f. 

Wtd—eday,  dfrilV). 

Bio.  «.  Teb  Dbab  abs  Cbakbi  or  BocKxans.— 
Argument  concluded.  Judymeeifor  d^endamla. 

Bxa.  «.  Thb  Loirsoir  aitd  IToxTH-WasTxax  Railway 
CovPAirr. — Demurrer  to  a  return  to  a  writ  of  siAiuiaaiMS 
to  make  a  branch  line.  Kmomlet  (Hodget  with  him),  in 
aapport  of  the  demurrer.    Sir  P.  Kelly,  eontri. 

Oar.mh.tmll. 


ootntT  or  ooanaov 


OK. 


Beportad  by  Joav  Tboxtsob  and  Daxuu  Teokas  Bvabs^ 
Bsqrs.  Barriaters^t-Iaw. 

Wednesday,  April  23. 

Booth  «.  Clitb. 

ComUy  Court— Notice  of  action  under  9  if  10  Viet. 

e.9S.s.  138. 
A  County  Court  judge,  itfler  a  prohibition,  proceeded 
aid  comnutted  the  plaintiff  to  prison  upon  a 
ju^ment  order  for  non-payment  qf  inttalmentt 
tf  a  judgment  debt,  whereupon  the  pMnfif 
trough!  an  action  againil  him  for  the  falte  im- 
prieonmtnt,  and,  in  leming  the  eon  to  the  jury. 


the  judge  told  them  Umt  \f  the  4fi 
trying  the  eauie  acted  under  a  boDt  fide  i 
that  hie  duty  a*  judge  made  it  inemaeheni  ssi 
fo  do  to,  fUttwUhitanding  the  aroUUtim, 
atl  don*  by  him  mutt  be  eomriaered  at  dtt 
purtueau*  qf  the  County  Court  Att,  aeH 
h*  trat  tntitUd  to  notice  of  aetio»  .•  *»d  1^ 
the  jury  to  tap  wktlhtr  th*  d^tmdmd  n 
oily  belieotd  that  h*  wot  to  bommd  to  tn 
and  told  them  thai  ^  "  rtatommUp 
thing  elt*  than  in  good  faith  it  ■siw < 
to  reason,  and  in  conlradiHimetimi 
eaprieioutty: 

Held,  that  U*  direction  wot  eorrtet. 
Osst.— The  third  count  ef  the 

that  •  person  of  the  name  of  I 

at  fai  the  Sontfawark  County  Coot  fetM 
damages  againat  the  plaintiff  j  that 


rsi 


noticei 


a  prohibitton  was  issoed  oat  of  the  Pet^JrOii 
of  the  Court  of  Chaneerr.  dirwiled  to  ftitiitaf 
as  judge  of  the  said  CoantrCoort.  whidkmUf 
mode  known  to  him ;  that  it,  the»ws|>ou>  taailB 
daty  as  such  judge  to  refrain  <rmb  fsalg 
as  nwh  jodge  in  the  said  raaae,  btf  Wn, 
after  the  Mid  writ  of  prohiirftioo  had  aaiaaJfaa 
the  Petty-bH  Oflce,  moUoiouIr,  oai  ^ha 
leasomble  or  probable  coBse,  did  make  an  odcM 
the  pUmtiff  sboold  be  committad  tartkttmi 
one  calendar  moatii  to  Hctsaiuosigai  hai  Giil,s 
pay  the  sum  alleged  to  be  due 
tiie  said  Still  in  raspect  of  two 
said  debt  and  coats  so  reoorerad  ae  afaemml  te 

The  defBodont  pleaded.  seeondlT.  that  tkeps- 
onoee  were  committed  by  the  deiendaat  risk 
pesdng  ofaoertain  Act,  the  9  &  10  ^et.  &  ft*- 
titideir"An  Act  far  tiie  more  easy  Saeti^' 
SmaU  Debts,"  and  that  tibey  wat«^  and  sscktfia 
done  in  pnrsaonce  of  the  saU  Act,  aid  *w 
ce  in  writing  of  tiie  aethm  had  beea  pm*tt 
ndoDt  witiUn  one  calendar  aaealfc  hhak 
aetion  hod  been  eoomeaaed,  tus.  The  piaai'a' 
plied  that  the  giievaaoes  m  fte  dedsntiaaa; 
tisned  ware  not  done  in  purtaanee  of  OsailAds 

Parliament  in  the  said  nlea  mcatanaed. 

The  cause  came  oa  fcr  trial  bafenJcmCJ.< 
Oe  Bliddlesex  sitting  after  bat  nam,  ehca  tkh« 
above  stated  were  proved ;  bntitmaaotikenn' 
any  notice  of  aetion  hod  been  mmmrmm»d 
the  9  &  10  Tict.  c  95,  s.  uS.  lis  !«'  Of 
Jnstioe  U  aomaing  up  toU  tiie  jory  tWi^d^ 
in  trying  the  canoe  oadoMtkiagAisme'''^ 

V  a  iMi>d(  belief  that  UBda(r«je%'«f<^ 

ConntT  CotHTt  node  it  inenabMt  at  tasH* i^ 
DotwillMtaDdinc  A*  piobibitioa«itMaM<aa 
<rfthe>*ty.bH  Omoe.  m  act  iff^^f^^SS, 
consklered  as  done  in  parsnance  olli*W"55!5 
Aet,  and  be  was  entitled  to  node*  als«iN,«a"B 
it  wa*  for  UMm  to  any  whether  the  iulisM  lai" 
oUrbdievedthat  he  was  so  boand  ts  (»»'•■} 
iknt  if  "  nosonahly"  meant  aaythiBgdMikBapd 
faith,  it  meant  aococding  to  reaaan,  >a4>>  <"^ 
distinction  to  acting  "  capricienely.''  n*  t*l 
found  a  verdict  for  the  defendant. 

jftnu/WynowmoaedforaruletBAar— '^ 
a  new  trial  shoidd  not  be  naabd.  oa  tha jnsd* 
misdiraetioo.  The  deCaodaat  waa  not  oMMt 
the  nrotoction  of  the  ttatitfe.  IWaaaasBn" 
titetoaned  ja^  left  the  queetion  to  the  mi* 
inoomet  He  ahonld  have  admsl  thsa  aW* 
they  thought  a  leesoaaide  men.  fittiag  the  ^^^ 
of  the  deMadaal;  would  haw  pars«>edthacgin<J' 
did.  Thewritef  prohibition  was  biading  on  U»i* 
it  was  impanbU  to  tay  that  he  be&ml  iW  • 
disragarding  it,  he  was  aotiaf  ia  pwMasfe  «*> 
statute.  £/aev.Xt(rtM,10Q.B.14S,is«n« 
in  point.  That  was  an  actkn  of  tumass  f^gt 
tbeplaintiirinditrgeteaeeaatatala  faraoa*^ 
injury  to  a  houoe.  The  deiisadaat  was  aHoniT* 
the  owner,  and  alleged  that  he  had  SMted  ante  I  a> 
Geo.  4th,  c.  30.  as.  24,  28,and  waa  eatitkdlsMi> 
under  41st  sec;  and  Uvras  held tiart  bete* hst"* 
daim  the  benefit  of  the  statute  the  JBT  na«H 
satisfied  not  only  that  he  acted  ieM4>d(,hattWM 
had  a  reasooahle  belief  that  he  wae  theow'o^ 
voat.  or  poaeessed  his  aotfaority.  In  Hf^.'l 
Crowe,  4  Ad.  &  £1.  774,  the  Const  of  Q.  B.^^ 
that  a  defendant,  who  had  given  the  ploiitf  v* 
cnstody,anderthe6Wm.4,c59kS.  19.fsrBW 
a  hone,  the  property  of  hia  Ctthei^  was  noteiM^ 
to  notice  of  action,  even  thoagh  ha  aeted  loa<>si, 


.3Kx.«t 

Cto-.adiH!*, 
lanewddiM^ 


i«y,  6  Ad.  &  El.  663;  ^«#il«r  v.  BieUami.aU- 
hW.346i  aomy.Thomberough.3t 

Chr. 
The  judgment  of  ihe  Coart  was  na.-  _  . 
(;24th  April)  1^  Cbesswbll,  J.  After  statmfW 
bets  his  lordship  proceeded  .—A  ppreat  ■■9.2|l| 
were  mentioned  by  Mr.  Hum&ey,  m  wUeh  vflP* 
to  notice  of  action  waa  disonaaed.  At  first  >' 'fT 
difficult  to  reconcile  all  the  expresaioBS  used  lir.<" 
judges  in  dealing  with  those  eeaet;  hatoa^tf^ 
tion  the  difficulty  is  ratlier  seeming  than  rtsl*" 
arises  from  the  oroarastaiiae  tiiatthe  loopai*'"' 
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r  the  jadges,  with  reference  to  pwticnlar  dreum- 
ances,  has  been  afterwards  quoted,  and  used  by 
lem  generally.     First,  we  find  some  judges  saying, 
le  parties  are  claiming  notice  of  action  because  of 
^8  imputed  to  be  done  in  a  particular  character,  or 
I  the  exercise  of  a  particolar  authority,  such  parties 
ther   having  or  not  having  reaaonable  ground 
r   believing   they   filled   that  character   or   had 
rat  authority,  whereas  it  is  manifest  the  meaning  of 
le  word  used  by  ttiem  is,  that  the  parties  most, 
xiording  to  the  evidence,  be  assumed  to  have  acted 
1  the  ioiid>i(i(  beUef  that  they  filled  that  character, 
r  had  the  andiority  then  in  question ;  and  in  other 
uea  the  judges  have  said  die  real  question  is  whether 
le  party  imSJUk  believed  it,  and  acted  under  that 
elief.    mw,  then,  ^>ply  that  to  tlus  case.    There 
I  •  dUferenc*  in  the  tarioB  used,  though  there  is  ne 
lifferenoe  in  the  principle  laid  down  in  the  cases,  and 
re  apprdiend  the  true  principle  in  determining  its 
ppncation  u,  did  the  defendant  in  trring  the  cause 
lOnestly  bdieve  his  dut]r  as  judge,  unoer  the  County 
)onrt  Act,  called  on  him  to  do  so  ?    The  last  case, 
hat  of  ^orne  v.  ThornboroHgh,  3  Ex.  Rep.  846, 
llnstratea  the  view  we  have  above  taken  of  the  whole 
erias  of  aodwrities.    There  a  revetnoner  caused  a 
Koty  to  be  apprehended  under  tlie  Malidoos  IVes- 
lass  Act,  the  7  &  8  Geo.  4,  c.  3,  an  action  of  ties- 
•as  was  broocht  against  him,  and  he  pleaded  "  not 
nilty,  under  ue  statute,"  and  "  no  notice  of  action 
ivan."  TlieCourtofEx.heldhewaaentitledtonotice 
faction,  pnnvided  he  hoiidfiit  believed  he  was  acting 
I  pursuance  of  the  statute, — which  was  strictly  in 
ccordanoe  witlk  the  ruling  in  the  present  case.    It 
I  remaiiiable  that  Hr.  Baron  Paike  mentioned  the 
ase  of  Hughu  v.  BHcUand  as  a  decision  that  the 
rotection  uforded  by  the  statute  then  under  oon- 
ideration  is  eztendedf  to  all  persons  who  bad  a  bimi 
<lebelirftlaat  they  filled  toe  character  mentioned 
I  the  statute,  and  acted  btmSfidt  under  that  belief. 
Imfhti  T.  Bi/Mmti  was  mentioned  by  Mr.  Hnm- 
if«T  as  an  anthoritr  (or  holding  that  a  bout  fidt 
«Bef  would  not  suffice,  unless  fonnded  on  reaaon- 
ible  grounds.    Lord  Cranworth,  in  his  judgment, 
leld  that  the  use  of  the  word  "reasonably     was 
ntended  to  explain  what  was  meant — the  word  there 
leing  an  ingredient — to  enable  the  Court  to  arrive 
X  a  cODclnaian  as  to  the  bonS  JSdtii  and  it  does 
lot  UMear  to  be  used  in  any  sense  at  variance 
riUi   nat    in   the    case    of    Kine  v.    Bterihed, 
10  Q.  B.  Rap.  143.  The  defendant  there  was  attorney 
oUie  mortgagee  of  a  house,  and  gave  the  plaintin 
nto  cnatody  on  a  charge  of  wilfully  damaging  the 
lOuse,  and  the  learned  judge  who  Med  the  cause 
^ced  the  jnry  whether  no  defendant  acted  bona 
we  in  apprehending  the  plaintiff,  or  whether  the 
durce  was  oolomrable  or  not  ?    They  found  that  he 
Kted  bonafUtt,  whereupon  the  judge  directed  a  non- 
suit, and  the  Court,  upon  being  moved  iot  a  new 
trial,  in  riving  jadgment,  obsraved,  that  the  jury 
were  asked  whether  the  defendant  acted  totia/de,  or 
whether  the  proceeding  was  colourable  or  not,  no 
question  bein^  put  as  to  his  bdng  a  servant,  or  his 
bavln|  anthon^  from  the  mortgagee,  or  reasonably 
believing  himsdf  to  be  in  eithn  of  those  positions. 
Ultimately,  the  Court  held,  tliey  should  have  been 
asked  not  only  as  to  the  bo»a  jut*  of  the  defendant, 
but  as  to  his  reasonable  belief  tliat  be  was  the  ser- 
vant of,  or  bad  the  authority  of,  the  mortgagee. 
Now,  the  bona  fidt»  tiiere  meant,  is  the  bona  fidti 
en  which  the  jury  were  asked  ViaSt  opinion,  namely, 
whether  it  was  an  honest  charge  as  opposed  to  a 
colourable  charge,  and  the  reasonable  belief  after- 
wards mentioned  is  equivdent  to  a  iotM  fide  belief 
that  lie  waa  the  servant  tt,  or  had  the  authority  of, 
tlie  mortgagee.    And  this  makes  the  case  consistent 
with  the  opinion  of  the  Coort  of  Ex.  in  Horn  r. 
Tkombonugk,  and  many  earlier  cases,  such  as  Wedge 
V.  Btrkeiey,  6  A.  &  E.  66^  and  various  others 
which  it  is  unnecessary  to  mention.    Tile  ease  of 
Hopkimy.  Cnmt  is  not  at  variance  with  tiiis  view  of 
the  subject.    The  statute  ft  &  6  Wm.  4,  c.  59,  gave 
authority  to  the  owners  of  horses  to  give  in  ciiarge 
persons  guilty  of  cruelty  towards  tboae  animals.  The 
defendant  it  appeared  waa  the  son  of  the  owner  of 
frhorse  that  liad  lieen  iU-used,  and  be  gave  the  party 
in  ehane.    It  waa  held  that  he  must  be  taken  to 
knew  the  kw,  namely,  that  the  owner  only  was  the 
Puty  authorised,  and  that  he  had  not,  and  could  not 
haves  any  reasonable  nonnd  for  believing  himself  to 
he  the  owner ;  tiierefore,  lie  was  not  iwotectad  by 
the  statute.    There,  the  abeeaee  of  all  reasonaUe 
pound  lot  such  belief  was  a  sutBcient  ground  fbr 
holding  that  he  did  not  act  under  that  bona  fi4e 
Mief  which  was  necessary  to  give  him  a  statutable 
protection.    We,  therefore,  think,  that  the  direction 
of  the  Lord  Chief-Justioe  is  right,  and  ought  not  to 
he  disofaaiced.    Th«re  will,  thereCiire.  be  no  rule. 
___  Hule  refined. 

rMdf.ApHia. 
,  Tapum  *.  FuiBnrci. 

AmeUoneer—AntAorilf  of. 
-^  «>e>i»ii««r  hot  no  rifht  to  rtmifn  on  tAepr*- 
*^ffor  the  purpote  qfdethtrinf  the  made  told 
*y  Aim  to  tit  purehaun,  t^er  Ait  ueenet  hot 


been  countermanded  hy  hit  principal ;  and  \fhe 
doet,  and  hit  principal  tumt  him  off,  the  auc- 
tioneer cannot  lue/or  the  erpultion. 
Treipait  for  assaulting  the  plaintiff,  an  auctioneer, 
and  expelling  him  from  certain  premises,  he  then 
being  in  the  same  lawfully  engaged  in  the  sale  and 
delivery  of  goods  there  sold  by  Mm  by  public  auc- 
tion, and  uiereby  preventing  him  from  proceeding 
with  the  sale  and  delivery  of  the  goods  to  the  pur- 
chasers; and,-in  consequence  thereof,  the  plaintiff 
was  vexed  with  certain  suits  at  law  for  not  delivering 
the  goods  sold. 

Plea. — Justifying  the  removal  of  the  pbuntiff  from 
the  defendant's  premises,  the  pla^tiff  making  a  noise 
and  disturbance  therein. 

Replication.— Tiitt  the  plaintiff  was  an  anetioneer, 
and  retained  by  the  defendant  to  sell  his  goods  upon 
the  said  premises ;  that  the  plaintiff  incurred  expenses 
about  the  preparation  for  the  sale,  and  that  he  sold 
certain  goods  to  purcliasers  at  tiie  sole;  that  it  be- 
came his  duty  to  deliver  such  goods  to  them  upon 
receiving  the  purchase  money ;  that  within  a  reason- 
able time,  and  according  to  uie  usa^  of  sale,  and  at 
the  taid  lime  when,  S(c.  the  plaintiff,  with  the  said 

Surchasera,  assembled  in  the  said  premises  for  the 
elivery  of  such  goods  to  the  purchasers,  and  made 
no  unnecessary  noise  and  disturbance. 

ii^'oinder.— That  before  the  completion  of  the 
sale,  the  defendant  revoked  his  licence  to  the  plaintiff 
to  remain  on  or  come  into  tiie  said  premises,  and  put 
an  end  to  the  plidntiff's  authority  as  auctioneer;  and 
that  the  phuntiff  afterwards  ramained  making  a  noise 
and  disturbance,  and  the  defendant  in  defence  of  his 
possession  of  the  said  premises,  committed  the  tres- 
passes. 

£^air-r90iiuler.— That  it  was  not  agreed  that  the 
rataioer  of  the  plaintiff,  as  such  auctioneer,  should 
be  revoked  without  the  consent  of  both  parties,  and 
that  the  plidntiff  did  not  consent  to  the  revocation. 
Then  followed  a  repetition  of  the  greater  part  of  the 
replication. 

Special  demurrer  and  joinder  in  demurrer. 

W.  H.  Watton  {Manitt]/  with  him)  in  support  of 
thedemurren;  and 

Luitkhtr  (Maxviell  with  him)  oontri. 

Cuts  cited  -.—Wood  r.  LeadbUter.  13  M.  ft  W. 
838;  Smart  v.  Sandart.  5  C.  B.  895;  Wood  v. 
Manley,  11  A.  ft  B.  34;  Webb  v.  Palemotter, 
2  Roll.  Rep.  143 ;  Andrtwt  v.  Adamt,  15  Jnr.  149; 
WiUiamty.  Mitlington,  I  H.  BL  84;  Bdmardtt. 
Chapman,  1  M.  &  W.  231. 

JiKTis,  C.J. — I  am  of  opinion  that  the  defandant 
is  entitled  to  our  judgment.  The  action  is  in  sub- 
stance for  an  aisanlt.a^  an  expulsion  (Vom  the  de- 
fendant's premises  by  the  defendant,  and  the  defend- 
ant pleads  a  justification  in  defence  that  he  was 
possMsed  of  the  premises,  and  that  the  plaintiff  was 
making  a  noise  and  disturbance  therein,  and  that  he 
therefore  expelled  the  plaintiff.  The  plaintiff  then 
says,  in  reply,— "But  I  was  employed  by  you,  the 
defendant,  as  an  auctioneer,  to  sell  goods  on  the 
premises,  and  by  reason  of  that  authority  I'  had  a 
right  to  m^e  such  noise  and  distnrbanoe;'  to  which 
the  defendant  rejoins,  "  I  revoked  jour  authority ;" 
and  the  plaintiff  thereupon  surrejoins, — "Yes;  but 
before  you  revoked  the  authority  I  had  allotted  and 
sold  the  goods,  and  incurred  certain  expenses,  and 
therefore  you  had  no  right  to  ravolce  my  authority." 
The  defendant  then  demurs,  and  raises  the  question 
which  wa  have  to  determine,  whether  the  defendant 
bad  the  right  to  revolw  the  authority  under  tiiese 
circumstances.  The  right  of  the  plaintiff  to  enter 
upon  the  premises  is  put  upon  two  grounds, — 1st,  on 
the  ground  of  a  licence,  and  it  is  said  that  that  was 
irrevocable  because  coupled  with  an  interest;  and 
then,  secondly,  it  is  sud,  that  if  the  plaintiff  was  not 
in  by  licence,  he  was  in  under  an  agreement  with  the 
defendant,  and  that  the  agreement  could  not  be  put 
an  end  to  by  the  will  of  one  of  the  parties  only.  To 
judge  of  these  grounds,  we  must  look  at  the  sub- 
stance of  the  defence.  The  defendant  says,  "I 
turned  you  out  because  you  were  on  my  land 
making  a  noise,  without  my  authority."  Now,  upon 
the  case  of  Wood  v.  Leadbitter,  an  agreement  by 
parol  can  confer  no  interest  in,  or  right  to  enter 
upon,  the  land.  The  question  then  resolves 
itself  into  whether  this  waa  a  licence  coupled 
with  an  interest  which  could  not  be  revoked, 
or  a  bare  licence  which  might  be  revoked.  In 
the  judgment  in  the  case  of  Wood  v.  Leadbitter, 
whicb  waa  subsequent  to  the  case  of  Wood  v.  Man- 
ley,  it  U  said,  "  That  a  licence  to  hunt  in  a  man's 
park  and  carry  away  the  deer  to  his  own  use  ;  to  cut 
down  a  tree  in  a  man's  ground  and  to  carry  it  away 
the  next  day  after  to  bis  own  use,  are  licences  as  to 
the  acts  of  bunting  and  cutting  down  the  tree,  but 
as  to  the  carrying  away  of  the  deer  killed  and  tree 
cut  down,  they  are  gnnta."  In  order  to  confer  an 
irrevocable  licence  there  must  be  an  interest  in  the 
thing  to  which  the  licence  extends;  but  it  is  not 
contended  that  the  idaintiff  had  any  interest  in  the 
premises  in  this  case,  and  therefore  the  Ueence  was 
revocable.  In  the  instance  already  put,  of  a  licence 
to  hunt  in  a  park  and  cairr  away  the  deer,  so  long 
as  the  deer  remidn  there  the  party  may  enter  and 


take  them  away.  But  that  is  not  this  case.  It  is  then 
said  tlut  the  plaintiff  had  a  special  property  in  the 
goods  sold,  and  so  they  became  his  goods,  and  that 
be  had  a  right  to  enter  and  deliver  them  to  the  pur- 
chasers. Now,  the  facts  on  the  record  are,  that  the 
plaintiff  was  retiuaed  as  an  auctioneer  to  sell  goods 
of  the  defendant  on  the  premises  of  the  defeMant, 
so  tliat  the  plaintiff  was  retained  for  a  particular 
purpose  only, — to  sell  the  goods.  Although  it  was 
not  necessary  for  the  plaintiff  to  contend  that  he 
had  a  right  to  go  on  and  sell  Uie  goods,  even  if  his 
authority  had  been  revoked,  yet  that  would  be  the 
consequence  of  our  holding  the  plaintiff  entitied  to 
our  judgment.  After  he  had  sola  the  goods  and  fill- 
filled  the  purpose  for  which  he  was  employed,  there 
is  no  authority  to  shew  that  he  had  any  nirther  in- 
terest in  the  goods.  The  case  of  Wiltiamt  v.  Mit- 
lingion  is  not  infringed  upon  by  our  decision. 
Ckesswu,!,  J, — ^It  is  perfectly  clear  that  the 

filaintiff  had  no  interest  in  the  goods  to  make  the 
icenoe  irrevoodile,  and  any  incidental  expenses  in- 
curred after  the  employment  would  not  make  it  so. 
WiLLiAHS  and  Tauoubo,  3S.  concurred. 

Judgment  for  the  itfendant. 

Saturday,  April  i&. 
Hunt  e.  Tax  Gbbat  Nobtbbun  Bauwat 

COMPAMT. 

County   Court—Prohibition— "  Toat"-^uritdie- 

tion—9  Sc  10  Vict.  e.  95,  t.  58. 
A  railway  company  were  required  by  tkrir  Act  to 
emaey  along  their  /tut  goodt  and  mineralt  m  t]k* 
earriapet  of  other  pertont,  and  to  provide  at  all 
timet  ttfffieient  locomotive  power  to  convey  bach 
the  empty  earriaget,for  which  ttnicet  they  wire 
tmpowared  to  charge  for  every  carriage  a  masi' 
mum  tum  qf  i\d.  per  mile.  The  plaintiff  rt- 
quetted  the  company  to  convey  tevtral  qf  hit 
trucit  laden  with  coal  along  a  portion  qf  their 
tint,  but  tht  company  firtt  dimandtd  «  eertaim 
tum  per  mile  for  the  returned  empty  earriagtt, 
which  tht  plaintiff  rrfuied  to  pay,  alleging  thgf 
ought  to  be  conveyed  bad  free.  Several  trticju 
having  been  delayed  in  conttguence  <f  thit  dit- 
pule,  the  plaintiff  brought  a  plaint  in  the  County 
Court  for  damaget  accrued  by  rtaton  of  tm* 
conduct  of  the  comftanj/ :  and,  notwilhtlanding 
an  olgeetton  to  hit  ^untdietion,  tht  judgt  IriM 
the  cttute,  giving  judgment  in  the  plaintiff't 
favour. 
On  motion  for  a  prohibition  under  9  4*  10  Viet, 
e.  95, «.  58,  on  tht  ground  that  a  gutttion  «f  titla 
to  "  tollt ''  wot  invohtd,  and  that,  thirrfore.tht 
County  Court  hadnoJuritdietion : 
HOd,  Oai  tttlt  to  "loltt"  at  meant  ht  tht  County 
Court  Act,  wat  not  htre  in  puttioni  and,  thtrt- 
fore,  at  tht  Judgt  had  juntdiction,  prohibttion 
would  not  lie. 

Bylet,  Sojt.  [Wordtworth  with  him)  morsd  &«• 
rule  colling  on  the  plaintiff  to  shew  cause  why  a  vrrit 
of  prohibition  should  not  issue  for  restraining,  in  this 
case,  all  further  proceedings  in  the  County  Court  at 
Barnet.  This  was  an  action  for  loss  sustained  .and 
expenses  incurred  by  reason  of  delay  in  the  oarriage 
of  certain  goods  along  the  Great  Northern  Bailwav 
from  Peterborough  to  a  place  called  Potter's  Bar,  and 
for  refusing  to  carry  coals.  By  their  Act  (13  &  14 
Vict.  c.  51,  s.  13)  ue  company  "  with  respect  to  the 
conveyance  of  goods  ana  minerals,  may  lawfully 
demand  and  recdve,  as  their  maximum  rate  of 
charge  for  the  conveyanae|thereof  along  their  railway, 
induding  the  tolls  for  the  use  of  the  railway  and 
tracks  and  locomotive  power,  except  (amongst  other 
things)  a  reasonable  sum  for  warehonsinr  and 
whamge,  for  every  carriage  fourpence  halfpennr 
per  mile ;  and  the  company  shall  not  be  compellea 
to  provide  waggons  and  oarrisces  for  the  oonvw- 
•noe  of  coal,"  &o.  By  sec  16  the  company  "Is 
required  at  all  times  to  provide  sufficient  Moomotive 
power  and  to  convey  all  merohandise,  articles,  mp(y 
waggoni,  matters  and  things  uponandalong  their  ran- 
way ."  A  similar  motion  had  been  made  before  Cola- 
ridge,  J.  in  the  Bail  Court,  who  refiised  the  rule  (17 
LawT.54,  Bail  Court),  butthe  application  tothisCorai 
is  made  upon  altered  affidavits.  The  facts  of  the 
case  are  as  follows: — The  plaintiff  having  several 
trucks  of  coal  for  conveyance  by  the  Great  Korlhem 
line  from  Peterborough  to  Potter's  Bar,  desired  tba 
company  to  perform  that  service.  But  the  oompany 
not  only  required  payment  for  the  forward  carria§s^ 
but  charged  21.  lOs.  for  back  carriage,  which  iStf 
said  they  were  entitied  to  by  the  I3th  section  of  theoc 
Aft.  The  plaintiff  baring  refused  to  pay  in  advance 
the  amount  so  claimed  for  returned  am|«ty  oMriMea, 
thecompany  refused  to  carry  the  tmoks  at  all.  The 
phuntiff  gave  them  notice  be  should  claim  and  sue 
for  loss  of  time  and  of  profit  occasioned  by  delay,  vritli 
such  expenses  as  he  Iwd  been  compelled  to  incur  by 
this  conduct  of  the  oompany,  and  eventually  lie 
brought  his  (daint  in  the  County  Court  for  tiia  dftn 
mage  thus  sustained  through  the  refusal  of  tlie  oom- 
pany to  carry  the  goods.  When  the  case  was  tried 
it  was  objected  that  the  Court  bad  no  jurisdictioii, 
because  a  question  of  title  to  "  tolls  "  was  involved 
in  the  case.    The  judge,  however,  tried  the  case. 
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gai  gave  jndnoent  for  the  plaintiff  for  39/.  13a.  6d. 
MdoatkeSMiof  Aprflan  orderwaa  serred  on  the 
oamimay  fbr  the  payment  of  53i.  10s  lOd.  the  smoont 
•ftlaBigea  and  coata.  One  qnestion  ig  whether  the 
ymni  "  eaniafe  "  in  the  oompany'a  act  means  a  car- 
ifage  nmdng;  on  ita  own  wheels  or  a  carriage  which 
OMqr  be  iriaoed  on  a  tm^.  It  is  contended  for  the 
e(ittp«B7  that  the  plaintiff  waa  oomp«lled  to  pay  4id. 
tar  «nry  empty  "  truck  "  retorning  on  the  line. 
ne  oaitiagea  run  on  their  own  wheels,  drawn  by 
(ke  oinnpsny's  engines ;  in  fact,  it  is  the  company's 
hwseaiMltbe  pUdntifi's  cairiage.  It  is  submitted 
the  Conit  should  grant  this  rule  for  a  prohibition 
oa  the  ground  that  the  title  to  take  this  toll  was 
disputed  by  the  plaintiff.  The  question  entirely 
tons  on  die  word  "toll."  The  58th  section  of  9  & 
10  Viet.  0.  95>  contains  a  proviso  that  the  County 
Csort  "  shall  not  have  cogidzance  of  any  action  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  to  any  tollfbiz, 
narlcet,  or  franchise  riiall  be  in  qnestion.  [Wil- 
MAV8,  J. — Why  did  yon  not  come  to  the  Court  for 
emrttarmi  f]  Because  prohibition  is  the  proper  re- 
medv.  The  cause  has  been  tried,  and,  generally 
spcMdog,  esrMorori  does  not  lie  lifter  tiul.  The 
question  is  whether  this  is  "  toll."  If  it  is,  then  it 
raises  a  question  of  title.  It  is  submitted  that  the 
toll  fbr  empty  waggons  is  here  in  dispute.  The  word 
"  toll "  is  applicable  to  goods  carried  upon  the 
cBBqwny's  own  waggon,  to  carriages  conveyed  on 
the  company's  truou,  and  to  the  carriages  of  others 
aMveyed  by  the  company's  locomotiTes. 

Jmns,  C.J.— You  must  shew  that  title  came  in 
^pMMion,  and  that  the  judge  did  not  decide  the  mat- 
iir  of  ihct,  for  that  was  his  province. 

By  tiie  CorRT.— The  question  as  to  title  to  "toll" 
does  not  appear  to  the  Court  to  arise  here.  There 
«01,  therefore,  be  no  rule  in  this  case. 

___  Rtile  rrftatd, 

Xt  Nicholas  and  Davibs. 

Flnt~Che(rogrmh  itttroatd. 

filter*  the  ehetrograph  of  a  fine  had  been  iofitf  in 

«•  actiienial  fire  or  otntrwin  dettroyed  or  mit- 

Md,  Ike  Court,  OH  being  applied  to  for  an  order 

Ml  the  Matter  to  amend  the  retard,  to  a*  to  place 

parHe*  m  Me  some  potttion  ai  if  the  eheirograph 

Md  «•(  been  dettroyed,  rffiaed  to  interfere. 

Bpietr  moved  for  an  onler  directed  to  the  Master 

to  '  amend  "  a  record  of  a  fine,  the  eheirograph  of 

which  had  been  burnt  in  a  fire  which  consumed  a 

Ittge  portion  of  the  public  records.    The  affidavit 

•howed  tiiat  in  1818  a  conveyance  had  been  executed 

Vr  Nieholaa  to  Davies,  and  a  fine  was  to  be  levied. 

Ijiere  was  every  reason  fbr  believing  that  the  dieiro- 

Mfih  was  burnt  in  tiie  flre  at  Paper-buildings,  where 

the  public  records  (now  kept  at  Carlton-ride)  were. 

In  1618,  deposited;  at  all  events,  it  could  not  be 

fbond.    Nearly  all  the  public  records  for  that  year 

wen  consumed  by  the  fire  or  materially  iiynied. 

The  object  of  this  application  is  to  place  the  assignees 

af  Danes  as  to  title  in  the  same  position  as  n  the 

dieiragraph  were  not  destroyed.    [J^K^^a,  C.J. — 

Von  wmt  the  Court  to  make  a  record,  not  to  amend 

9M.    We  cannot  do  that.]    I  am  told  amendment 

of  Mifea  has  been  pvmitted.    We  have  a  copy 

of  ue  eheirograph,  and  only  seek  that  the  assignees 

•f  Davies  may  have  a  marketable  title. 

■  JcKYiB,  C.J. — You  are  asking  us  to  interfere  with 
wtatlng  r%htB  without  notice,  and  that  we  cannot  do. 
let  the  puHes,  if  they  all  agree,  execute  the  deed. 
If  they  TO  not,  we  cannot  intmere. 

Order  r^fiued. 

Wednetdsj/,  Aprtl  30. 

HrroBss  v.  Clark. 

Evidence — Counterpart — Stamp. 

Jb  dttt  fbr  rent,  the  declaration  makvM  pnfert  ef 

a  tntmterpart  of  the  i$tdenture  ttaledSp  the  de- 

Jkmiaut,  the  plaintiff  produced  the  counterpart, 

'   ttampid  a*  nteh :  and  tt  being  objected  that  the 

■  mker  counterpart  of  the  leate  lAould  have  been 
;  produced  to  thtw  that  it  vu  ttamped  unth  a  leate 

H»mp,  and  that  the  one  produced  wat  realty  a 
'  tomterpml,  and  proper^  ttamped  with  the  cotm- 

terpari  ttamp  only : 
MU,  that  it  iMt  not  ntceitary  to  produce  the 

u— wftijiuir  at^neif  by  the  plaintiff,  at  that  would 

ieprttumed  to  be  in  the  dyindttfWt pottettion, 

mtmitlayonhimtothtwthatifwatnotproperiy 

Humped,  ifthefaet  were  to. 

Mebt  for  rent.— The  declaration  stated  that  the 
ylifaitiff  by  a  certain  indenture  demised  the  premises 
to  the  demidant,  and  made  piofert  of  the  eoioi<<r- 
jMffataled  by  the  defendant. 

flem—19bn  ett  factum. 

At  the  trial  the  plaintiff  produced  a  document 
fMrporting  to  be  a  counterpart  of  a  lease,  stamped 
«mi  ft*  oounterpart  staMp  only,  and  executed  by 
"  'efcndant  alone,  llie  attesting  witneas  was 
_.  and  he  said  that  he  did  not  see  the  plaintiff 
•BMnrte  tbt  deenmeDt,  nor  did  he  see  him  sign  any 
t  instrument.    Upon  this  it  was  contended  that 


that  the  document  put  in  waa,  in  fact,a  ootmterpart, 
and  properly  stamped  as  such.  The  objection  was 
overruled,  and  a  verfiet  given  fbr  the  plahitiff, 
debt,  425/. 

Carrie  moved  to  enter  a  nonsuit,  lliere  waano 
evidence  that  tUi  document  was  a  counterpart,  or 
that  there  was  any  other  instrument  betvreen  tiie 
parties.  Hie  oimr  waa  on  the  plaintiff  to  shew  that 
this  vras  a  counterpart,  in  order  to  bring  the  stamp 
within  the  smaller  denomination.  If  this  iraa  the 
only  inatmment  signed  by  the  parties,  the  stamp 
coiUd  not  have  been  sufficient.  It  may  be,  that  there 
was  no  other  instrument,  and  there  was  no  founda- 
tion laid  for  secondary  evidence  of  ita  being  a  coun- 
terpart. {Oamont  v.  Swift,  I  Tann.  507. 37  Geo.  3, 
c.  19,  continued  by  subsequent  statutes.)  It  must 
be  admitted  that  Paul  v.  Meet,  2  Y.  &  J.  116.  is 
somewhat  against  this  objection. 

Jertis,  C.J. — I  am  of  opinion  that  there  should 
be  no  nde.  The  presumption  arises  in  this  case,  that 
there  was  a  counterpart  signed  by  the  pluntiff.  By 
the  evidence,  it  appears  that  the  defendant  executed 
a  deed  containing  covenants,  and  in  order  to  make 
them  binding  on  him,  there  must  have  been  another 
instrument  executed  by  the  landlord,  which,  in  the 
ordinary  course  of  things,  would  be  in  the  defend- 
ant's possession;  and  tLat  is  all  that  is  necessary  to 
satisfy  the  preaumptlon  that  another  deed  existed ; 
and  if  so,  the  document  produced  was  a  duplicate. 
The  defendant  of  course  might  have  shewn  that  there 
was,  in  fact,  no  such  counterpart,  <a  that  it  was  not 
properly  stamped. 

Crrsswkll,  J. — ^The  tenant,  as  the  consideraiion 
for  executing  this  part  of  the  indenture,  stipulates 
that  he  should  have  a  part  executed  by  his  lessor, 
and  it  is  fair  to  presume  that  the  defendant  had  it  in 
this  case.  There  is  no  evidence  that  that  part  waa 
not  properly  stamped. 

Williams  and  TALroi;BD,  JJ.  concurred. 

___  Rule  refuted. 

bushtbss  of  thb  wkbk. 

Thandi^,  April  H. 

Boots  «.  Cuvi.— Canswnx,  J.  deUrered  written  judg- 
ment in  this  oiM,  wUch  will  be  dnlv  reported. 

BxU  ditAarati. 

AEnnro  V.  OoosjLcn. — ^ThU  aanM  wia  tried  b«fbre  the 
Lord  Chief  JostJoe,  st  the  iMt  aHtinga  for  MiddleMK. 
Damsgee  for  the  plaintiff,  4M.  SfUt,  Berjt.  now  mored 
for  a  nile  to  shew  cause  why  a  new  trial  ahoold  not  he  had, 
on  the  ground  of  misdirection,  the  damages  haiinc  heen 
assessed  npon  a  wrong  prineiple.  This  was  an  action  on 
the  ease  aftsinst  the  shenffof  Ijsioeatefthire  fbraa«M«pe. 
The  plaintiff  had  writs  oat  against  »  gentlmuoi  named 
Bingham,  in  the  coontieflof  Lewester,  Somerset,  sad  Mid- 
dlesex, for  2,8802.  The  latter  was  arrested  near  Leicester, 
whilst  attending  his  father's  Ameral.  Taking  advantage 
of  an  optKjrtunlqr,  he  jmnped  into  a  dog.«srt,  droTe  off, 
and  eventDally  saMj  reached  the  continent.  He  had  been 
left  SOOi.  a-yeu  by  his  father's  will,  parable  st  Notting- 
ham Town  HaD.  At  the  trial  Bindum's  brother  was 
called  to  prove  assets,  and  he  proved  them  snffiment  to 
satisfy  the  debt  for  which  bis  brother  had  been  arrested. 
Bingham  having  returned  fW>m  abroad,  was  subsequently 
teken  in  Kent,  and  then  lodged  in  nol.  No  active  mea- 
sures had  been  taken  by  the  plainnff  to  arrest  bin.  A 
oomnmaioatioo  was  addressed  to  the  plaintilTs  attorney 
that  Bingham  was  in  eostody ;  bnt  aa  that  gentleman  was 
not  at  home,  and  had  left  no  authority  in  the  matter. 
Binfbam  was  not  detained.  "When  oaptored  in  Kent  he 
maM  two  assignments  of  property  to  satisfy  the  severs! 
debts  for  which  he  was  arre«Aed.  Tills  verdict,  which  is 
no  oompsosatian  to  the  plaintUT,  it  is  submitted,  was  ob- 
tained through  the  misdirection  of  the  teamed  iadge,  who 
thoa^t  the  plaintiff  sbonld  himself  have  used  diligence  to 
take  Bingham.  His  lordship  said,  "To  those  who  have 
their  eves  open,  and  not  to  those  who  sleep,  the  laws  sub- 
serve.'' It  was  no  duty  of  plaintiff's  to  catch  Bingham ; 
it  was  the  daty  of  the  sheriff  (S  &  6  Tict.  a  98,  sac.  31). 
This  statute  sa^:  "If  any  debtor  in  execution  shall 
eseape,  the  sheriff  shall  be  liable  for  the  damages  sustained 
by  the  execution  creditor."  Now^whatwere  the  damages 
sustained  by  the  plaintiff  in  this  case  ?  The  man  was 
taken  with  the  money,  as  one  may  say,  in  his  pocket. 
He  is  allomd  to  escape,  aad  the  sheriff  is  liable  for  the 
whole  Idas  the  ^aianfr  has  sustained.  The  defendant, 
indeed,  says:  "Ton  had  aohaaeeof  getting  the  money 
from  him  bv  taking  him  again."  But  I  say,  in  reply, 
"we  have  done  aU  that  uie  law  requires;  it  was  the 
sheritTs  duty  to  take  the  man,  and  not  ours."  Tlie 
jury  should  not  have  been  U^d  it  was  our  duty  to  take  him. 
Tjasns,  C.J. — There  were  cirCTimetanees  or  sgeravation 
shown  at  the  triaL  It  waa  proved  that  Bingham  had  since 
been  arrested  by  other  {parties,  aad  his  money  taken  by 
them.  Bis  estate  Iwing  so  lessened  in  this  way,  do  yon 
say  that  there  waa  no  gronnd  fbr  decrease  of  damages, 
seeing  that  the  plaintiff,  when  told  the  man  was  in  custody, 
took  DO  steps  to  obtain  fVom  him  satisfhction  for  his 
debt  t"  I  sobmit  the  verdict  was  given  on  an  improper 
dii«otion;  that  it  ia  acainst  evidence,  aad  tliat  the  sum 
awarded  is  the  mere  shadow  of  the  damage  the  plaintiff 
bad  sustained.  [Jaavis,  C  J. — The  man,  when  arrested, 
am. "  I  wm  nuke  aa  astignment."  The  idaintiff  repUes, 
"  I  will  not  have  the  assignment  onlees  yon  both  will  join 
aad  atgn."  The  plaintifrgoea  to  consult  Us  attorney,  aad 
ia  the  msaatime  the  bird  is  flown.]  [CaasswxLi,,  J.— 
The  qoestiaii  is  whether  yon  are  to  have  the  value  of  the 
priaoaer  at  tlie  time  of  his  escape,  or  what  you  might  have 


oa  tlie  gronnd  that  the  verdict  was  aninat  a>e  avitea 
Th»  qtusMoa  eaUraly  taned  on  vrho»«  ymv^mt)  m 
the  wall,  agatastwhieh  the  piaJaUff'sbos^dwnfca 

Jtlsle  vi^aL 


^.       .  ^     ,  .,  .J    — "    -    made  of  him  when  he  was  afterwards  arrestedj    Bythe 

flHi   iawnilliit   alone.      The  attesting  witneas  was    Court.    Tdceamla.  mtUniri. 

MNedt  and  he  said  that  he  did  not  see  the  plaintiff      Waana  «.  Buiaa.— IWawaa  aa  a^ion  of  trespass  for 

poIUag  down  a  board  bsioaglait  to  plaintiff,  ana  afllsed 
aaainst  a  wnfl  claimed  by  tlie  jdaiatiff.    It  was  tried  bcAca 

ali^  ._, f J    j_Zj  1™  M..  .J.t-»:ir  ^.-1.1  !..«.    "S  Lord  Chief  Jnstiee  at  the  last  sittings  for  lOddtesax. 

y*-"'— ?*»*?*'  .*«°".°y..?*  y*"fa"'  ""»'V°  y^    verdict  for  the  defendant.    J^.Seijt., now  moved  for 
HOi  fnoMed,  MMnped  wtta  •  waae  sonnp,  to  snew   anda  to  shew  eante  why  there  sbonld  not  be  a  new  trid. 


I 


M'CuJionandOnmae.BAaxiit. — TMa 
for  money  had  and  received,  bron^it  b^  UixectJMi  oTT.* 
ChanoeDor  Wigram.  It  was  tried  before  tfaa  Itxi  ^ 
JnatioeinlOdeDeaex.  TerdlctforthapUiiitia'.SjOiSkii 
It  was  a  qaiitiia  of  prlaninal  and  fhotor.  l%s  a»> 
repniad  (as  tt  stMd  in  the  Ooort  of  Rcpnt^')  ia  ttLl, 
lis  Oh.  Ortmpkm  moved,  pannaat  to  Ic^ve  lasaiiilfc 
a  rule  to  shew  cause  why  a  nonsuit  aboold  not  be  mest, 
at  a  vsrdict  entered  for  the  defenduit,  or  to  miK^k 
dsmages.  The  Court  granted  a  rale  to  shew  tmaen . 
there  shonld  not  be  a  nonaait  aatcred,  aad  ta  icdsofc  I 
damages.  Ari>aa  | 

OLuarom  e.  SATun.— TIbs  asaaa  was  Mad  ^ 
ib»  Lord  Chief  Justice.  Tardiat  fbr  tko  plaiatiC  Urn 
aa  action  on  a  bill  of  exchange ;  the  dstfendaM  pasta 
that  the  bQl  was  given  fbr  a  considermtioii  that  aai  tt 
been  perfbrmed.  u.  HOI  now  moved  for  ■  aevtaal  a 
tlM  grand  that  tlie  verdiat  was  agsins*  the  ■mUUtfm. 
i»am.  Ibere  had  been  a  contrast  fbr  the  SHi|r«ft« 
dasoriptioa  of  seresoed  Hsrtley  Hartlepool  aiili,saJ  Iks 
defendant  pleaded  that  the  goods  snprliwd  wi  sitse- 
cording  to  &•  sontraet.  JEairisb^ 

PancsuD  «.  BxGsuw.— TUs  was  aa  aetiaa^»«s, 
tried  at  the  sittings  in  Middleaex,  before  Tatfinri.  J  >«. 
ting  for  the  LotdCUsTJartise).    Tantiet  fbr  tks iM^ 
l^U.  n^wm  BOW  iBond  for  a  rule  oalli^g  OS  ai|l» 
tiff  to  shew  caaae  wh^  thsra  thanld  na«  bsaaaatal,a 
the  pound  of  the  improper  moeption  at  eTidsnM,Bl  ^ 
for  misdirection.    The  action  was  f<>r  the  reco^ar^f 
qnantitT  of"  plant,"  which  had  been  nawd  ia  redMf 
Loagh  Bwilly,  ia  Ireland.    The  only  nsatinriil  jlem  vn 
Not  gail^,  aad  Statala  of  IjmiUtiooa.    Aa  sbMasi 
title,  which  had  bean  wad  before  tba  JCaatar  Is  *»* 
title  of  the  plf*"***  ia  equity  to  aa  amliaiiliiMiiraatii 
lake,  had  been  put  in  at  the  trial.     Thia  was  iiapi^ 
received  in  evidenoe.    Aatothspoint  of  wdndinecin,^ 
action  had  been  kept  allva  by  a  seriea  of  abea  lod  oecw 
wiiU.    It  waa  objeotwl  to  thaae,  tiut  the  rsl  <i  ai 
shew  that  the  indorseneota  ware  mads  ma  thsaaai 
time  of  aervica.    (ITaUwv.  OiUaft,  4  Bx.  171;  iWM 
V.  lfa«<«r.6Ex.»i.)    Ths  Court  grantad  a  mbaai 
point,  and  reftised  it  on  tiie  ground  that  evidos  m 
been  improperly  adndttad.  JWr  ■«. 

TSjMraiaktM  v.  Hanar.— Hds  oaaaa  was  tried  Ma 
Lord  Campbell,  O  J.  at  Haidstone.    Vardist  Ar  Ik  *- 
*f*r*"'i,    BrammM  now  moved  for  a  new  triri,<aas 
ground  of  misdirectioB,  and    becanaa    the  vsraiei  wi 
against  ths  evidence.    It  was  an  action  on  the  cassia  Ab 
nature  of  waste  for  removing  poets  and  railf  oa  sctfEii 
gronnd.    Tliera  waa  also  a  oooat  in  trover.   Its  snd- 
reotlaa  maiiianed  <f  waa,  that  the  laacaed  iadM  kf* 
ting  the  case  to  the  joy.  aakad  thnBtofladaMihtrdt 
flxtnras  had  bean  Bold"antandaat."  crahattirtkd^ 
faudant  was  to  step  in  ths  shoes  of  a  ibcasr  ttssBl,  aa 
be  bound  by  his  agreement  for  tha  prsniMi.    liutua. 
tended  the  sale  of  the  flxtnres  tiy  the  ianKrUaa*ln  Ht 
plsinliff  was  an  "  out  aad  oat  '*  aale,  mitelMi  tnr- 
ment,  and  the   alteniative   pot  by  Iks  iswaid  ja^ 
to   the  jury  was   not   nsoessary  or  neper.    [Jona 
CJ.—yft  will  speak  to  Lord  CatsaMI  oa  (Us  mtlaA 
On  another  day,  Jsavis,  CJ.  said  tSeCoatthsdcsonasd 
Lord  Campbell,  C.J.  who  faiformed  thea  that »  ™E3^ 
a  qnestion  of  foct  for  the  jury.    There  aotJi,  thowtoa 
no  rule.  Wvi^aA 

FAumraoir  a.  Kusoaova.— BarcksB  moi^haaa  wa 
role  to  shew  oaose  why  proceedings  ia  tiai  artioa  aimt 
not  be  steyed  till  one  of  five  other  actiaas  bf  tke  nat 
phdntiff  should  be  tried.  He  gnnnded  hii  i^iiicitias  ■ 
the  statement  that  this  action  was  substantisIlT  the  wne  • 
the  others.  »*  Tf"^ 

Gunsfom  o.  IIaolba>.— JWer  nsovad  to  «b» 
lute  araleforjadgmaataaiacasa  of  iieaauit,  ili«;i»« 
not  having  taken  down  the  eaose  to  trial  pamaitts  • 
peremptory  undertaking.  SuU  atwafii 

Saturdoji,  April  28. 

Tax  Bucnie  Tzmouth  Cowrurr  e.  BxBt  JJ 
Lrtna. — Caxsawxu,  J.  read  the  written  jadflaMrtisa* 
eaae.  JiM»aii*a|iil' 

Thb  Wxsr-LoaBes  Bailwat  Ooxrurr  e.  Las»yi» 
Noiia-WxrrKM  Bauwat  CoKrAST. — Sir  F.  B'j' 
stating  he  should  be  eni^sged  in  the  Court  of  Q3.^^>49, 

S rayed  theOiurt  that  this  case  should  stand  cvertilll* 

Boaianoac.  Oaxaaisn  ssid  Asoikxb.— ■ZaakBsai 
herein  for  a  rule  ealUng  on  the  plaintiff  to  shewesHiwf 
judgment  in  this  canae  shoold  not  be  set  aside,  sad sar 
gestion  entered  upon  the  roll  to  deprive  the  plaialaa 
costs.  It  was  an  action  of  trespass — breaking  ssd  e°t^ 
the  plainttfTs  honse,  and  taking  bis  goods.  Plea,— Li«™ 
distrsas.  Terdict  fbr  the  pUntiff,  damages,  3L  1<>.  i" 
goods  were  (aksa  wilUB  the  jvradietiaai  of  a  0)^ 
Court  wherein  one  defendant  dwelt,  and  told  trithis  js* 
diction  where  other  defendant  lived.  Takiiig  *itlia> 
these,  a  material  part  of  the  cause  of  action  arose  ^n 
the  jurisdiction  of  Court  wherein  a  defendant  dse^ 
(Panyr.  Dotim,  19  L.  J.  8M,  Ex.)  'Hie  Haaterv^ 
the  issoe  of  this  rule ;  and  it  ia  prated  if  ths  f|^*' 
should  sign  judgment  in  the  interim,  it  aiioold  be  st  M^ 
ooat.  It  was  not  necessary  to  aak  a  Comity  Court  w*** 
to  sue,  beoanae  a  material  part  of  the  cause  of  setiiisBa* 
within  the  jurisdiction  where  the  defi»ndants  i«^ 
There  is  an  authority  in  the  Ex.  decided  br  Bo^ 
B.  sitting  alone— Pony  v.  Amiss,  18  L.J.  »*,  St.  V 
the  Conai.— Yon  may  take  a  rule.  Ai<  stfv 

SocTKAU.  V.  Eiaaa.-V<is,  Bnmm  (lories,  Seijfc  «* 
him)  shevred  cause  against  a  rule  obtained  by  S^  ^ 
waa  an  action  on  a  promissory  note  for  602.  to  wiiiA  *s 
defendant  pleaded  two  pleas,  one  of  which  was  smeiu" 
at  the  trial,  and  oa  tiiat  amendment  the  question  sn* 
BtM,  <).C.  and  Sail  wet«  heard  hi  sapporc  ofdisn» 
[Jaavo,  0.  J.— We  will  not  oivs  jadgment  in  this  esss  <> 
we  have  daeided  the  oaae  of  ArauM  v.  WriaU,  in  «b^' 
rule  is  now  pending.]  Gir.  arf«.  "*• 

Wrnn  r.  OAanax.— This  caae  was  called  on,  <»<  f 
partiea  not  being  ready,  was  ordsRd  to  Staniartr. 

JfoaaM,  JtptM  Sa.  ^^ 

Doa  dtm.  Goomm  v.  Jinca.— Obaaarfl,  Seijt.  o^ 
for  a  nda,  eallinc  oa  the  ICaater  to  raview  his  taisnat 
This  waa  aa  iasae  dfaaoted  to  ha  triad  by  the  Oeotci 
ChtDoety  to detenniaa the  ri^  to  oertaai  fMudf^ 
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COMMON  9CNCH. 


COMMON  BENCH. 


,^^.  Hie phintar mmJ  in /trm4 pauMtrlt.  Mth»taU 
»«fdigt  «••  rMoinsd  tar  the  dafraidank  uid  s  nila  for  • 
BMP triri «■•  applied 'iO'tOn  th*  noond  that  the  Terdiot 
iraaata^Ht«vidaiee.  WtLOi,  OJ.  who  tried  the  oaoie, 
tiioognt  the  Terdict  wm  ri(ht,  rat  ••  the  action  had  been 
bnijlit  bjr  onter  of  the  Court  of  Ohanoeiy,  and  it  wai  for 
the  Borpoe*  of  aettling  ilnaBy  the  right  to  property  of  reiy 
CIO— il«i  ahin  Taloe,  the  Court  treated  it  aa  an  ezoeptional 
caae,  and  granted  a  rule  for  a  new  trial,  on  payment  by 
pWntiff  on  •eertain  da/,  named  to  defendant,  ot&e  ooets 
ooeadoned  hj  the  trial  alreadr  had.  and  of  the  motion  for 
aaewtdaL  It  appeared  dui  a  pedigree  had  to  be  traced 
ihou  17S0  np  to  the  preacot  tame.  There  were  three 
gx«vnda  of  review— itret,  the  Slaater  had  diaallowed  the 
caad  at  the  sttendaaoe  of  the  ootmbr  attomej  for  the 
dcCndaat  on  the  trial  of  the  caoie,  and  on  the  motion  for 
a  new  trial:  teoondif,  h»  had  allawed  for  two  oonnael 
oalf.iaatead  of  three;  and,  tUtd^.  he  had  diaallowed  the 
•haauand-writer'a  notea.  The  bill  of  eoate,  which 
MMMDted  to  OtU.  had  been  redooed  to  mi.  17a.  lOd.  It 
waa  contended  that  this  waa  not  a  common  caae  of  a  new 
iaalea  pwment  ofeoeta  the  intention  of  the  Ooort  wae, 
tint  the  dalndant  shoold  be  indemnifled  from  all  coats, 
mi  the  eanae  was  of  such  inportaoce  that  sereral  of  the 
items  atmck  oat  ought  to  ha*»  been  allowed. 

BuUrfflutd. 
iWdsas.  Uacmnna  e.  Boa. — BniU  movad  judgment 
■faiaat  the  easaal  ejector.  Thia  was  a  ijoeetian  of  suffi- 
CHmt  service.  Hia  serrioe  of  the  declaration  on  the  hud- 
lard  waa  regular.  That  on  the  tenant  had  been  thus 
effssisd  s—Tie  premises  were  a  honae,  ie.  called  Colebr 
Hsias,  ITeashigtoii,  nsed  aa  a  Bamaa  Oatholia  Conrent. 
SKtise  had  been  made  on  the  tnstasa !  baton  attempting 
t«  (srre  the  lady  sapesior  the  attorney  waa  told  she  was 
iO;  ha*  nllimatcfy  the  deehuatton  was  left  with  the  ser- 
laat,  and  tike  attorney  was  referred  to  Hr.  Few,  the 
soMsiteT.  On  ealliag  on  Mr.  Few  that  gentleman  pro- 
doead  the  declaration,  and  admitted  receiring  it  from  the 
lady  saperior,  sod  she,  on  a  sahsaqMot  rait  to  the  oon- 
tmit,  said  she  had  been  to  Mr.  Fetrs  and  had  giren  it  to 

hhni  botaUtheae  

aenttht 

of  the  altoney,  aad  there  wss  no  proof  of  her 
g,  in  bet  she  eeidd  aercr  be  seen. 
£uU  «M>  lertiet  to  it  uudt  tnallHu  parUn. 
OOMncBm  e.  Paraxu.,  assignee. — Kmr  moved  for  a 
fit  saBjngon  the  defendant  to  shew  caase  why  all  the 
jBOceedings  herein  should  not  be  sts^ed,  on  the  ground 
aa*  they  were  contiaaed  in  breach  of  good  ihUh.  In  June 
WH,  a  sat  in  banknmtoy  was  issued  againat  the  plaintiff. 
lisMar,  18*i,heaiedBpetiSioatoaanal  the  fist,  and  an 
action  wna  tried  to  try  the  validity  of  the  flat;  in  No- 
Tauher  ISM  there  was  a  jodnieBt  against  the  plaintiff, 
aed  tiaa  eosta  srere  taxed.  There  had  been  a  great  deal 
cf  HUgnlion  between  the  partlss.  Ultimatrir  an  ap«e. 
meat  waa  entered  into  by  which  a  policy  of  iasnranaa  waa 
to  b*  sstilaJ  on  the  pbuntiff's  wife ;  another  policy  on 
'  '  "TaoMther;  lOM.waato  ba  given  to  the  plamtiff, 
I  to  ^deliver  op  ccrtain'secnrities  and  to  sabmit  to 
*   "  *   ■*  "  '    '      tut  aa  end 

:  out,  and 


I  bat  aU  these  otananuneataoaa  had  beeo  by  messages 
k  thvoogh  the  aerraot.  Ultimately  die  aigibed  a  copy 
iiilgr  Oreswick,  anperiar,"  but  that  was  not  dene  in  tne 


aar, 


thstat,  and  all  AiHher  proceedings  were  to  be  put  an  end 
tk.  Wa  agreement  had  been  partaaly  canied  out, 
lt«w  stated  that  the  pismtiff  had  performed  his  paH,  but 
ftadaAmdant  had  threatened  to  npseS  the  agreement,  and 
SBthaMi  of  Jannaiy  had  served  a  role  to  samgoin. 

IMtnidsraKM. 
lunar  and  Uz.  e.  Tnssia.— Zfont  shewed  cause. 
Bsai^  end  DomdmwtU,  ettlkrk.    It  was  agreed  that 
tkos  ihorid  be  a        Biti  pncmnt  m  hotk  Ouk  acHont. 
AnsTsiDua.  2bs«aad  oeer  tiU  Wtdnudmf. 

7b  Whc  Iiovsob  BAnwAT  Conrurr  v.  Tn  Lovsoir 
i»  XoKK.Waanair  Kukwat  Ccnautr.  —  Tkengtr, 
Ommitt,  8eijt.>nd  JBrnU,  shewed  eaaae.  ^Iw,  Seijt. 
Jmmt  and  Mpland,  in  support.  Car.  adv.  nli. 

3Wsd^n4prfI». 
AisMtic  aad  Ontns,  Aaslgaees  of  Falferd  e.  BawooD. 
-4ldt  waa  a  dnmnrrer  to  a  pMs  to  the  second  ccvnt  of  the 
diihntioa.  for  a  asm  of  nseney  stated  to  be  due  for  use 
aadoss^palaon  of  certain  premises  under  the  plsiiitifl>  aa 
assignees,  and  m  an  aoccant  stated  with  them  as  sssignees. 
The  plea  stated  the  nse  and  occupation  to  have  been  had 
■risr  an  sgreement  with  Fulibrd  before  his  bsakraptcy, 
lUhproviisd  that  Fnilbrd  shonkl  pnt  the  house,  whioh 
irtoftiM  premises  occupied,  in  perfect  repair,  and 
a  n*w  pttt,  and  that  no  rent  should  be«nBe  dne 
I  reMirs  and  that  building  had  been  completed, 
to  the  plefr^l.  That  it  amounted  to  the  genersl 
inna;  a.  That  the  agreement  with  Fulibrd  was  no  answer 
tOMat  aeaming  doe  in  respect  of  an  occnation  under  the 
lUblMk)  S.^&t  thB  plea  waa  at  all  •vents  no  answer  to 
anaoccantstntsd.  ITiWi  in  support  of  the  plea.  DtnU$ 
'—U,  whhont  argaiBg  the  demnrrar,  admitted  that  jndg- 
insnt  a— I  go  for  the  plaintiA. 

Jnigmnt/Hr  Uo  pUMift. 

-~—  ». .—Zmti  moved  for  a  rule  to  show  eanae  why 

Mocder  Aonld  not  issne,  ealUng  on  the  defendant  to  pn 
na^aanrdsd  agafaisthim  and  costs,  orforanattachmrai, 

MtOtnlm. 
Th*  Court  having  exhausted  the  oases  entered  in  the 
^^Misl  paper  for  the  di^,  went  into  the  new  trial  paper. 

Bm  dmi.  HAta  v.  OAimr.— This  waa  an  ejectment  for 
JMMapair  of  oertstn  nremiast  hdd  by  the  defendant. 
Ihaeaass  was  tried  before  ManJe,  J.  in  Middlesex.  Ter. 
g«*fcr  the  lessor  of  the  plaintiff,  with  leave  to  move  the 
pooKtosntara  nonsuit.  Pnntiet  now  moved  accord, 
ngtr.  By  the  Oinn.— We  will  speak  to  brother  Maoh> 
on  this  case.  Cur.  adt>.  vuU. 

Ovcnxvis  V,  Sicnnc. — JTerj-iw  moved  for  judgment  in 
m>us  where  there  wss  a  plea  of  nai  M«(  record.  Hie 
Mas  said  the  record  waa  in  court. 

Judgment  for  ikt  p/aitt^. 
vAiUT  c.  Anmes.— /.  B.,  Uadgin  made  absolnte 
in  tUs  ease  a  rule  to  compute.  SkU  abtolutt. 

^Uanma  •.  Ooodacbb.— This  was  aa  action  on  the  case 
W'*''  *'>*  sheriff  of  Leicestershire  for  an  escue.  the 
actswe  stated  in  the  report  of  the  rule  ain.  Chaxiutt 
ImA  and  Xntufati  in  aq^nrt  of  the  rule. 
CwF.  adv.  vuU. 
_  .  BxTAV.— AwacsU  moved  for  a  rule  to  shew 

•Mm  why  a  judgment  inmnmeriy  itignad  in  this  cause 
•Mdaotbetetaside.  SuUnui. 

^^rtamiao  v.  Baoshav. — mptm  prayed  the  Court 
mat  this  canaa,  which  is  in  the  p^ier  for  to-morrow, 
nptbeordaredlostaaitrrOT/nhe  was  required  to  be 


abaent  on  business.  [Jinru,  C.J.— la  it  professional 
business,  Mr.  Phipson  ?J  It  is,  my  lord.  JnaTts,  C.J. — 
That  makea  the  case  so  much  the  worse,  we  cannot  accede 
to  the  application.    Ton  must  find  a  snbetitate. 

S^ftMd. 
Wtdnetdm,  April  80. 

Daws  V.  BiUT.— Tried  in  Middlosex,  at  the  sittings  in 
this  tenn,  before  Blanle,  J.  verdict  for  the  plaintiff.  Iv.  S. 
Watson  moved  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant.  £mU  niri. 

PziTciuns  V,  BAsaHAWX.— CSkaa«<2,  Saijt.  and  S.  Bill 
shewed  cause,  and  it^soa  supported  the  rale  to  set  aside 
the  verdict  and  enter  a  nonsmt,  Oit.  adv.  wit. 


oatnet  or  azoBB^tvas. 

Baportad  by  Fnnnicc  Bailit  and  C.  J.  B.  HnMi,ST, 
Bsqrs.  Barristers-at-Law. 

T*m»ia»,  April  U, 

Oatbs  p.  Huosok. 

Monty  had  and  rtenetd—Durtu  tf  good*— 

Notice. 
Dttdi  of  the  plaint^  had  been  placid  in  the  handt 

ef  tit  dyendant,  an  attorney,  and  kt  refuted 

to  giet  thtm  up,  tteept  on  the  payment  ^  63<. 

claimed  by  hi*  atmt.    At  the  timt  ht  ita*  ioid 

thai  he  would  hear  further  qfihe  matter : 
Held,  that  he  wat  liable  in  an  action/or  money  had 

and  rtetioed  to  tht  utt  qf  tht  plaintiff,  and  that 

the  above  intimation  wat  n^Ment  notice. 

This  was  ui  action  for  moaajr  had  and  tcceive<l. 

W«i— General  issne. 

Tried  at  York  before  Cresswell,  J.  and  a  Terdkt 
foand  for  the  plaintiff. 

Walton  moved  for  a  new  trial,  on  the  ground  of 
miadirection. — ^The  plaintiff  married  the  neiress-at- 
Uw  of  a  Mrs.  Bingwonh,  who  died,  in  1834,  pos- 
sessed of  certain  f^hold  and  leasehold  property, 
which  she  had  devised  and  bequeathed  to  Mrs. 
OatM.  Mrs.  Bingworth,  some  years  before,  had 
broagbt  np  and  edacated  s  Mn.  Hodson,  to  whom 
she  promised  to  leave  her  pTojwrty,  and  in  whosa 
boose  she  resided  until  her  daceaae ;  and  Mrs.  Hnd- 
son  had  paid  ber  faneral  expenses,  Ac.  Prior  to  her 
decease  she  bad  deposited  in  Mrs.  Hudson's  hands 
certun  title-deeds  relating  to  her  property,  which  were 
afterwards  reAised  to  be  delivered  np  until  the  nans 
paid  on  aoooont  of  the  deceased  were  repaid,  and 
after  some  negociation  it  appeared  that  lilra.  Hodaon 
had  said  she  wonld  have  no  more  to  do  with  the 
matter,  but  rrferred  to  the  defendant,  ber  nephew 
and  solicitor,  who  would  ^ve  up  the  deeds  on  pav- 
mant  of  63/.  An  application  was  subsequently  made 
to  the  ddisndant,  who  delivered  up  the  deeds  OB 
icoelving  the  63f.  At  the  same  time  the  plaia- 
tilTs  attorney  said,  "  Yon  shall  hear  of  this  again." 
Within  two  days  the  defendant  paid  the  amount  to 
the  account  of  his  aunt  at  the  bankers.  The  learned 
judge,  at  the  trial,  had  directed  the  jury  that  th» 
plaintiff  was  entitled  to  recover,  that  tha  defendant 
had  no  right  to  the  631.  and  that  he  had  notice.  It 
was  now  oljected  that  the  defendant  had  only  acted 
as  attorney,  uid  was  not  therefore  primarily  liable, 
and  this  was  a  voluntary  payment  made  in  oonai- 
deiation  of  the  deeds  being  given  up.  {Atltt  T. 
Baehhoute,  3  M.  &  W.  633;  Snowden  r.  Batit.  1 
Taunt  S59.> 

PxaKE,  B. — If  this  money  had  been  paid  rolon- 
tarily,  it  could  not  have  I>een  recovered  back :  but 
it  waa  not  so ;  it  was  a  payment  made  in  order  to 
get  the  deeds.  The  dnress  of  the  person  invalidate 
an  agreement ;  the  duress  of  goods  does  not ;  but 
at  the  same  time  it  negatives  the  voluntary  jiayment. 
The  learned  jndge  was  right ;  and  there  will  be  no 
rule.  Suit  rrfuitd. 

Monday,  April  28. 
MuiRREAD  V.  Evans. 
Practice — Irregularity  in  the  number  qf  tht  jury. 
Thirtten  jurymen  were  by  mittaie  twom  in  the 
box :  the  mittaie  wat  not  ditcotered  until  a  wit- 
net*  had  been  called,  and  the  dtfendant  mtt  con- 
tenting that  one  of  the  thirteen  ihotUd  retire,  the 
judge  discharged  the  jury,  poitmmtd  tht  cate  till 
theybllowing  morning,  and  then  tried  it  at  un- 
drfendtd,  tht  drfendnU  hating  protttttd  agamtt 
tueh  trial,  and  withdrawn  t 
Held,  that  tht  proetedingt  were  regtitT;  and  if 
not,  per  Polloeh,  C.B.  and  Martin,  B.  that  the 
defendant  ihould  bt  Itft  to  hit  uirit  terror. 
This  action  was  tried  as  a  special  jury  rase,  at  the 
Radnor  Assizes,  before  Williams,  J.  and  it  appeared 
that  tlie  names  of  thirteen  jurors  vrere  called,  that 
the  tliirtcea  jurors  went  into  the  box,  and  were 
sworn.    Tiie  case  waa  opened  on  the  part  of  the 
plaintiff,  and  the  tint  witness  called,  wlxni  the  mis* 
take  was  discovered,   and  the  plaintiff  offiared  to 
allow  one  of  the  thirteen  jurors  to  vrithdraw  from 
the  Iwx,  but  the  defendant  would  notoonsent.  After 
some  dJKBsaion,  tiie  ^dge  discharged  the  joryt  aad 
postponed  tiie  case  tdl  the  following  nMRnitt,  when 
it  was  again  called  on,  and  twelva  of  the  UdttCM 
who  had  been  sworn  on  tiia  previous  day,  were  called 
and  sworn  to  try  tiie  case.    The  defendant  piotestad 
against  the  trial  taking  place,  and  in  consequence  at 
aDubwiwtiuB  aoada  by  tbe  IsanaA  j«d|»  amUa 


previous  day,  wbidi  ha  thonght  oalnnhitfid  to  pr^> 
dice  him,  the  defendant  withdrew,  and  the  case  wat 
tried  as  undefended,  and  a  verdict  retomed  for  tiia 
plaintiff.  It  did  not  appear  tbJst  the  names  of  thee* 
twelve  jurymen  wera  uie  nasiat  fint  drawn  on  th* 
piaviousday. 

T.  Allen  now  moved  on  the  part  of  the  defendant 
for  a  venire  ({«  novo.  First,  the  learned  judge  ought 
to  have  proceeded  to  try  the  action  vrith  the  jury  ct 
thirteen,  although  the  defendant  refused  liis  con- 
sent, and  the  verdict  would  have  been  good.  (32 
Hen.  8,  c  30.)  [Mastin,  B.— That  statute  only 
applies  to  cases  tried  by  a  jury  of  the  proper  numbe^ 
uhI  then  the  verdict  cores  previous  mistakes.] 
Secondly,  as  it  does  not  appear  that  the  twelve  who 
tried  the  cause  were  the  twelve  whose  names  weie 
first  drawn  from  the  box,  a  venire  de  novo  ought  t» 
be  granted.  (6  Geo.  4,  c.  50,  s.  26;  Norman  v. 
Beamont,  WiUe*.  484;  Camt  v.  iVteo«,  3  DowL 
115;  Dovey  v.  Hobtn,  6  Taon.  469;  Dot  dan. 
Lord  AtUurtaitr.  Michatl.  43.  Beb.  1861  (not 
reported.) 

Pollock,  C.B.— I  amof  oftaiontiiattheresfaoiU 
be  no  rule  in  this  case.  It  anpeara  that  thiTtewi 
jurymen  were  called  into  tlie  oox  and  swon^  and 
that  the  caase  had  proceeded  some  wa^  whe*  tk* 
insstiik»was  discafered.  TUawaaamrsiniendMity, 
and  soch  proceeding  not  being  bv  consent,  the  trial 
wtmM  have  been  nnll  and  void.  The  judge  had, 
therefore,  the  right  to  treat  the  proceedings  as  nul 
and  void,  and  to  be|pn  the  trial  over  again.  ThenaKt 
■naming  the  cause  was  again,  as  I  think,  prapertf, 
called  on  and  tried.  If  there  was  anything  emxwo^ 
it  is  a  ground  for  a  writ  of  error,  but  weougfat  nottO 
set  the  verdict  aside. 

Parkx,  B.— The  moment  the  mistake  was  di»> 
covered,  the  learned  jadn  waa  right  in  ootrectingit 
at  once.  I  arrev  wiUi  Mr.  Allen  that  the  twdv* 
first  called  and  sworn  were  the  proper  men  to  try  the 
cause,  under  the  6  Geo.  4,  c.  50,  s.  26.  The  otdjr 
course  that  could  iiave  been  pursued  was  to  allow  tM 
trial  to  |H!Ooeed,  and  then  all  the  proceedings  would 
have  been  set  aside,  or  to  liegln  and  tzy  iia  canse 
ow  again ;  the  latter  was  oone  hers,  and  that  I 
think  was  oonrect 

Platt,  B.  ooncoRvd. 

Mabtin,  B^— It  seems  to  me  that  if  there  waif 
any  defaet  in  the  trial  it  was  right  to  eorrsct  it  at 
ones.  Asit  is,  the  defendant  must  b»  left  to  his  mtt 
of  enor,  if  these  proeeedfaigs  an  not  correct. 

Rule  rrfuttS. 

TOSEK  V.  MaSHVORD. 

Slander — Sutpieion  qf  felony. 
Where  tht  tlandtrout  wordt  imported  lutpickm  qf 
felomf  only,  but  the  inducement  and  inuendeet  tk 
tht  (feelaration  explained  thtm  to  mtan  a  direct 
charge  qf  felony,  and  thtjudgt  at  tht  trial  told 
tht  Jury  that  if  they  thought  that  tht  wtria 
mtant  tumition  only,  to  Jind/or  tht  dtftndantt 
but  if  a  dintt  charye,  to  find  fir  the  plainiif: 
Htld,  that  tht  dirtetum  wat  right. 

Slandtr. — ^Ile  word*  in  the  declaration  were,  "I 
(meaning  the  defendant)  have  a  suspicion  that  yon 
(meaning  the  plaintiff)  and  Bone  have  robbed  i^f 
heaae  (raeaniag  thstebr  that  the  plaintiff  bad  fehMi- 
<nuif  stolen  and  earned  away  oertsin  goods  aad 
chattels  of  the  defendant's)  and  therefore  f(nieaiiint 
the  defendant)  take  jroa  into  custody."  llere  wit 
an  averment  in  the  mducement  that  tha  defendant 
intended  to  impate  friony  to  the  plaintiff. 

At  the  trial  in  Devon,  Pollock,  C.B.  told  the  juiy 
that  if  they  thought  that  the  defendant  intended  mh 
thing  more  by  the  words  than  that  he  had  reason  to 
suspect  the  plaintiff  of  felony,  they  should  find  for 
the  defendant ;  but  that  if  they  thoo^bt  he  intended 
to  make  a  dirsot  charge  of  felony  agarast  tbe  idaintiC^ 
to  Ihid  for  the  plaintiff.  Verdict  for  the  defendants 
CsUfermoved  for  a  new  trial,  on  the gionnd of 
misdirection.  The  words  are  libellous  of  themselvM 
without  any  inaando.  Com.  Dig.  K.  1,  3,  F.  IB; 
Curtit  V.  Curtit,  10  Bing.  477 ;  Vaeit  ▼.  NoaJbl, 
I  Stark  Rep.  377.  [Parke  B.  nfoned  to  1  Stark  on 
lab.  65,  and  Com.  Dig.  F.  13. 

By  tiie  CocRT.  "Iiie  pUntiff  has  by  bis  induce* 
ment  and  inuendo  taken  upon  himself  to  prove  that 
the  defendant  meant  to  impute  a  direct  cbarfoot 
felony,  when  the  words  tbeinselves  import  suspidm 
onlf .  The  daalaration,  therefore,  was  not  piovwL 
It  u  dear  that  woras  whidi  denote  sospician 
only  on  the  part  of  him  who  speaks  them,  are  not 
actionable.  ___  Rule  rrfuttd, 

Tuetday,  April  29. 
BsARCBorr  v.  Qcorok. 
Onmly  Court— Cottt. 
Maenamara  moved  for  a  mk  that  one  of  the 
Masters  of  ti^  Court badiMcted  total  the  plaiati{r« 
costs  in  this  case.    It  waa  an  action  of  dafat  bio«gl4- 
tor  71.  Hie  defendaathad  paid  into  court  tl.  )S».  SUL 
and  so  pleaded.  Tliatsimi  had  been  taken  ovband'tf 
noHe  protegui  entered  as  to  the  residue.    The  de- 
fendant's costs  upon  the  naUt  prategui  had  besa 
by  the  pUfrtUr.  vAe  wisked  to  bepiid  idaeoil* 


paid 
of 


iknapect  to  the  money  pMtele 
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It  ma  then  contended  that  the  plaintiir  was  entitled 
to  these  costs  mider  the  reg.  gen.  Trinity  Term, 
I  Vict,  notwithstanding  the  Connty  Conrt  Act, 
13  &  14  'Vict.  c.  61,  sees.  II  and  13  ;  and  that  it  had 
been  so  decided  by  Piatt,  B.  at  CHiambera  in  Jona 
r.  Power,  16  Law  T.  493.  The  43  Geo.  3,  c.  46, 
s.  3,  was  analogous.  JTeene  ▼.  Deelle,  3  B.  &  C. 
491 ;  and  Jlof  T.  J2om,  2  C.  &  M.  were  cited. 

Pollock,  C.B. — ^At  present  we  give  no  opinion 
whaterer  npon  the  (object  j  but  the  costs  of  a  rule 
here,  the  Master  informs  as,  would  be  about  15/. ; 
so  that  if  you  sncceeded  upon  the  rule  yonr  client 
must  be  a  loser  by  obtainina  it;  and  if  he  fiuled  he 
would  stin  be  worse  off.  K  yon  think  it  beneficial 
to  your  client's  interest  to  proceed,  or  should  the 
plaintiff  persist  under  these  drcamstances  in  asldng 
for  a  rule,  talce  it.  Aie  aui  (if  duhred). 

BusnrBss  of  trb  wxbk. 

^mniitj/t  April  84. 

Omns  •.  Vnxumoa  un  Asonaa.— Tried  at  Staf- 
ford, Iwfbre  PattMtm,  J.  whaa  arardictwM  ratnmsd for 
Mw  ilafwidanU.  Thii  wwaa  aotiott  of  tiMinHfor  br«ak- 
inc  and  aitaiiig  a  doM.  Flsaa,  lit,  that  tiia  clow  waa 
DM  plaintira;  Snd,  \em  and  HoeoM.  mattUf  now 
Bmdfor  a  mis  iiM  fiir  a  new  trial,  on  tka  ground  of  mia- 
dlfxithtt.  JbU^  m'ti  ffma/tfrf. 

HuBnra*.  HoD«anraoa^-Thia  was  another  eaoM  tried 
at  ataObtd  beft«e  the  aame  learned  j  ndge,  aod  was  also  for 
trespew  for  bnakiBii  and  enterinir  a  doee.  The  nleaa 
wne  not  gniUy  and  not  poaeeaMd.  Verdiot  for  the  pUia- 
Uff.  maUUf  now  mored  to  let  aaide  the  rardiot  and  for 
a  new  trial,  on  the  grooad  of  miedinotion,  aad  alio  that 
Um  Tstdiet  waa  anfast  eridenoe.  Henahaw  If  on  died  be. 
fon  IMS,  aad  by  hia  wlU  left  the  groond  in  qneetion  to  the 
naiiUiff  in  trust  for  nls,  and  to  diride  the  prodnoe  amonnt 
Ua  cUdnm.  At  the  trial  two  of  the  aoiu,  who  would  be 
utoaated  in  the  prooeeda,  ware  admitted  b>  witneesea. 
IM  qneetion  was,  whether  they  were  properir  admitted 
oidKLotdDenmaa'iAst.  On  that  point  the  Court  took 
Mais  to  soaaider,  the  o«h«  being  abMMlaaed. 

_  Omr.  (Mb.  tmll. 

Jons  V.  DiTis  urn  Omaa.— Tried  befora  WIDiwas.  J. 
Jerdiot  for  the  idiOntiir  for  881.  ISt.  JUa  Aom  mored 
ay  a  rule  WW  for  a  new  trial  on  an  aflMaTit,  on  the  ground 
easarpnse.  JtmU  nUianmied, 

Ooajfam.  Datd  e.  Taoiua.— IJeetment.  '^nlict  for 
piajnoC.  •MaJtaammoTedforanewtrialonaaaffldaTit. 
aad  that  the  rardiot  was  againateridenoe.  (lOjtllTiot 
e.  V»,t.  10 -,314 Sank  emnide.li  tarn  T.  S«;  SEeUe. 
IM,  Kli  Teatris  Hep.  M7j  Coke  Utt.  by  HargreaTe,  371. 

.  JtaU  wM  gnmUd. 

OauUK  um  Awoixaa,  Asstanas  or  Sianaas,  ». 
Ifawa.JJt.— Trorerforgooda-ie.  Fleaa,  denying  the  pro- 
peaty  m  the  aatineea  of  the  ba^krapt  aad  in  ihebankrapt. 
biad  at  Qnildhdlbefiwe  the  Lord  Chief  Baros.  Ten&t 
tetha  plaintU.  Watm  now  mored  to  aet  aside  the 
*ardict  and  to  enter  a  nonsnit,  or  for  a  new  trial,  on  the 
ground  of  miadireotiott  aad  that  the  rerdict  was  against 
•TidsDoe.  The  defendant  and  the  baidonpt  ware  near  re- 
Mwaa.  la  184»  the  defondaat  had  made  hinudf  ttwpon- 
ribla  for  the  bankrupt  on  a  MU  for aoM.  which hadnot 
than  aoired  at  SKOarltr;  and  on  the  17th  of  Febmary,  in 
a«t  year,  he  adtancad  to  the  baakmpt  a  forther  torn  of 
Jot.  10a.  on  oonditiott  that  the  bankrupt  shonld  execute  a 
wanaat  of  attorney  tm  VM.  Ida.  whidi  he  acoordinriy  did. 
<te  the  Mth  of  Vi^  defendant  entered  up  jndcmeat  aad 
iSMed  execution;  on  the  aoth  of  Mm  thei«  ma  a  aeoond 
•seeotion  at  the  suit  of  one  Marahall  for  Ol. ;  and  on  the 
list  of  June  the  defendant  paid  out  Harahall,  and  took  an 
assigameat  flx>m  the  ahenff.  On  the  aoth  September 
possession  was  taken ;  and  on  the  SthofOctober  the  flat 
iMed  against  the  bankrupt.  The  goods  remained  In  the 
daAndaaf  a  poaaeeaion  unUl  after  that  tiaie.  It  was  eon- 
tsaded— lat,  Thatif  thesheriraaisaaaadsdbaadasains 
gsoeraOy  under  both  the  ezecutiona,  that  is  a  Talidaarign- 
nant,  and  the  learned  judge  ought  acta  hare  directed  ihe 
Jurr;  Ind,  that  there  waa  no  act  of  bankruptcy ;  and.Srd. 
aoihudnlent  preference.  Buh  niti  gmiM. 

AnoanT-Oiaaaii, ».  Tarn  Ixwnon  Dock  Coxrurr. 

£■  thie  aaae,  wUeh  was  triad  last  Term  before  the  Lord 
Vaief  Baron,  aad arerdict  returned  for  the  phdntiff  on 
oartaia  eonnis,  and  for  the  defendant  on  the  rest,  the 
AUaruf-Omnl  mored  to  aet  aside  the  rerdiet,  and  for  a 
asw  trisl,  on  the  ground  of  misdireetion.  Thm  waa  also 
a  emas  rule  mored  for  by  Sir  FUmn)  ItUf  on  belialf  of 
th*  London  Dock  Company,  to  enter  certain  iaanei  for 
ttem.  which  wu  only  pwrtly  heard  when  the  Court  roae  j 
they  therefore  poetponed  their  deciaian  in  both  caaee,  and 
appointed  Saturday  morning  for  Sir  Fitsroy  KeDy  to  Onish 
"»«•"•  PakUard 

».."?"  ff^^^M'^-^*-—"^  """"d  for  a  rule  to  let 
the  badlord  defend.  eranttd 

BaanoioMBW  ».  Hswsoa.— r.  W.  Smmnien  mored  for 
anntiingas  to  compel  appearance.  Oranted 

TiMX  ».  lnQRiu.—T.  W.  Saumdm  mored  for  a  di». 
tiiagaa  to  compel  appearance.  OrauUd. 

8dm  and  Otmxs  ».  Wi»aas.-riwrJ«,  Q.C.  mored  to 
set  aside  the  plaintilTs  Terdietpnrauant  to  ksTe,  and  to 
enter  it  for  the  defendant.  The  eanae  waa  tried  before 
Qreaswea.  J.  at  Keweaatle.  (Mr.adv.rmU 

OvBusn  •.  Habbisos.— JTaewlM,  Q.C.  mored  ia  this 
••^.^d  befora  Flatt,  B.  at  Lirerpool,  to  aet  aaide  the 
staintir  a  rerdict  and  to  enter  a  nonsuit,  pursuant  to  lesre 
T^  sctwn  waa  for  goods  sold  and  delirered,  the  plaintilTa 
Mng  wine  mercbanta  at  Bordeaux,  aad  the  defendant  at 
BT.f*^b_.2jl"  '~  «•"■  in  1847  to  a  deeeeeed  partner 
of  the  plaintiff  for  ten  cesks:  fifteen  were  afterwafdiisent 
ad  Jire  wen  to  be  selected  and  put  out,  the  remaining 
MB  to  be  kept  by  the  defendants.  But  this,  it  wasaai£ 
had nerer been  done. and  therefore  this  sctlon  oonldn^ 
M  msmtained.  fab  niti 

^uraa  ».  Ecrxaunr.-jraoaJrw,  Q.C.  mored  to  Mt 
aside  the  plamtira  rerdjot,  as  b«Bg  against  eridenoe. 
Wed  at  lirerpool  before  Piatt.  B.  Xaltr^fiutd. 


BoinaMsn  e^aaanrs.— JTaMrba,  0.0.  mored  to  set 
addsdM  plaatdTs  reriie^  oa  the  ground  that  it  waa 
apastOe  endsaoe.    The  Isamedjudge  who  tried  it  not 


Wag  iBssatHlsd. 


MmUr^fktd. 


Tuaraa  v.  WimMaonou.—Ktatin'),  Q.C.  mored  to  set 
saide  the  plaintiflTa  verdict  and  to  enter  the  asnie  for  the 
defendant.  It  waa  an  action  on  the  ease  for  ob^tmetiii^ 
a  right  of  way,  and  tried  at  Gloucester  before  Patteson,  J. 

XmUmti. 
TOKS  e.  TATtoa.— JowM,  Q.?.  mored  to  set  aside  the 
plaintilTs  verdict  for  137/.  and  for  a  new  trial  on  payment 
of  costs,  on  the  groand  that  the  rerdict  waa  against  the 
erideuce.  Stde  niri. 

Boa  V.  Tax  BiaxxiraxAn.  LurcABmax,  Axn  Cax- 
snxB  Jnrcnov  RinwAT  CrfurixT.  —  WVttj  moved 
in  this  esse  to  set  sside  the  plaintiff's  verdict  for  5M.  pur* 
suant  to  leave,  and  to  enter  a  nonsuit  instead,  or  ibr  a  new 
trial,  ss  being  a  verdiot  sgainst  the  evidence.  The  cause 
wss  tried  before  Msule,  J.  at  Chester,  and  was  an  action 
for  assault  and  false  imprisonment.  It  appeared  the  plain- 
tiff had  taken  an  excnrsion-ticket  to  Bangor  and  rack. 
He  asked  at  the  station  ss  to  which  trsia  he  could  return  by, 
and  was  told  by  one  of  the  clerks.  He  did  return  by  that 
train,  but  it  was  not  the  proper  one,  snd,  on  being  ssksd 
subsequently  for  his  ticket  alhming  him  to  go  by  this  par- 
tionlar  train,  he  had  it  not,  but  only  an  aaanraion'tiaket, 
snd  2a.  6d.  waa  therefore  demanded  aa  aa  additional  fare, 
in  consequence  of  his  coming  by  the  wrong  train.  He  de- 
clined paying  it,  aad  was  taken  nltimatdy  into  custody, 
aad  to  a  police  oflce  at  Chester.  He  then  paid  the  Ss.  (d. 
but  was  detained  in  couse<)neaee  all  night  at  Chester,  aad 
prevented  going  on  to  laverpool  as  he  intanded,  snd 
put  to  some  necessaiy  expenses.  There  wss,  however, 
no  evidence  to  shew  that  those  persona  who  ordered  or 
took  him  into  custody  were  the  defendants'  servants,  nor 
wss  there  say  evidence  to  flx  the  defendsuts.   Sab  ttU. 

PuBiwoioir  *.  Bolt.— This  esse  was  tried  at  Cheater 
before  Hr.  Chilton  (eittingfor  Maale.  J.  who  was  then  at), 
when  the  plaintiff  obtained  a  verdict  for  ItSl.  WtUtg 
moved  to  aet  aside  that  verdiot,  on  the  ground  of  misdirec- 
tion. Smle  r^flued. 

Pxscocz  T.  Pzscon.— TToboa,  Q.C.  moved  to  set  sride 
defendant's  verdict  obtained  at  Durham  before  Flatt,  B, 
and  to  enter  it  for  plaintiff,  pursuant  to  leave. 

XmUr^atd. 

Wood  e.  ICurcxasnx  Biilwat  Cowrsar.— IFabaa, 
Q.C.  moved  to  set  sside  the  phuntiff's  verdict  for  S00{.  snd 
for  a  new  trisl,  on  the  ground  thst  there  wss  no  evideaee 
to  go  to  the  jury,  aad  as  being  sgainst  the  evidence. 

BmUr^fhftd. 

IfawTow  V.  Tivcaxa. — TFatmm,  Q.C.  moved  ia  tUs  abo 
to  set  sside  the  plaintiff's  verdict.  Cmr.  adt.  «ai(, 

Satmrdrnt,  AjkUIH. 

Tax  AnoBaaT-Oiaaaai,  •.  BbamiXT  and  Erurs. 
AfttixUd  to  t<  Jtsord  «»  Tuetdag,  &t  tUk  of  Mm. 

Wood  v.  Tax  HxiccHisna  Bulwat  Coxriirr. 

ffsff  lyhaed 

WlISTlB  V.  TBB  PlTXIlT  FVXl  COXTUrT. 

TftttmdoMr.riaU  tQ  tmm  iiiaf  rtftttd. 

Oaimr  e.  HincraasT.— Tried  befora  Lord  Campbell, 
CJ.  Terdiotforplaintiffonthe2ndissne.  X.Oiambm 
now  moved,  pursosnt  lo  leave  reserved,  to  set  aaide  the 
verdict  for  the  plaintiff  on  that  issue,  and  to  enter  it  for 
the  defendant,  on  the  ground  that  no  right  of  way  had 
been  established  for  twentr  or  forty  yean ;  or  fbr  a  new 
trial,  on  the  ground  of  misdiraotiaa,  and  that  this  vardiet 
was  sgaiut  evidence.  The  question  waa  a  right  of  way 
aloag  a  lane  to  certain  wharls  in  the  occupation  of  the 
plaintiff.  Acb  «>t>  granted. 

aiirDxasoa  e.  Coona.— Tried  belbre  Manle,  J.  Verdict 
for  plaintiff,  damages  2H.  Jf  .  CkawAtn  moved,  pursuant 
to  leave  reserved,  for  a  mie  niti  to  enter  a  aoMuit,  oa  the 
ground  of  variance,  or  for  a  aew  trial,  if  tlie  plaintiff  re- 
ffased  to  redaoe  the  dsrasges.  JBub  refuted, 

Hxsu>r  e.  Bakbb  and  Oraxxs.— Trover  tried  befora 
Cresswell,  J.  Terdict  for  defendants.  J9'b*  moved  for  a  rule 
for  a  new  trial,  on  the  groimd  of  misdireetion.  It  wss  an 
ai^on  for  certain  Amilure,  .te.  seissd  by  a  baakrnpt'sss- 
signees,  which  pravioosly  to  the  bankruptcy  had  heea  as- 
signed to  the  idaintiff.  Jnib  aim  erwnbd. 

Wnuuis  e.  M aisdux  snd  Oraxxs.— Tried  befora 
Patteson,  J.  at  Stafford.  Verdict  for  the  plaintiff.  AlUn, 
Seijt.  pursuant  to  leave  reserved,  moved  for  a  noastdt  or 
new  trial,  oa  the  ground  of  misdirection. 

ffsb  oMmmmt'td. 

SXAJua  V.  OuaaxT.— Tried  befbre  PIstt  B.  at  Durham. 
Verdict  for  the  plaintiff;  damages,  UOI.  ^rsyb  moved, 
on  behalf  of  the  plaintiff,  for  a  rule  to  shew  cause  why  the 
dsmsges  should  not  be  inoressed  to  VM.  The  qneetion 
was  whether  a  policy  of  insurance  on  a  drip  waa  an  opea 
oraTahedpoUcT.  Jlabr^hMd. 

Sbailxx  v.  Taiiax.— Tried  befora  Piatt,  B.  Verdict 
for  the  defeadaot.  JTaoipb.  mored  for  a  rule  to  shew 
canae  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  thst  the  verdict  was  against  evi- 
dence  aad  misdirection.  JRnU  r^fiued. 

Tvaxxx  snd  Axoraxx,  Assignees,  e.  Saxrasissoir! 

Tried  befora  Piatt,  B.  at  livarpooL    Wardmnrlk  moved 
fbr  a  new  trial  oa  an  affidavit.  fie/Waad. 

Law  v.  Bawsov.— Tried  befora  Flatt,  B.  Verdict  for 
the  defendant.  WUkitu,  Serjt.  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence. 

HuU  niti  granitd. 

Haxtxt  e.  Towxx.— Tried  before  Jfsrtia,  B.  at  Ouild. 
hall.  Verdict  for  plaintiff.  IFiUias,  Sent,  araved  to  set 
aside  the  verdict  and  enter  a  nonsnit.  There  were  two 
eatises  of  the  same  nature. 

Jbib  Mtifranltd  in  iatk  catet, 

Hxirxne.  iranx.  WitUran. 

Caxicx  and  Aroraxx  e.  Malik  and  Akotexx.— If. 
Aa«i  moved  to  amend  the  writ  and  all  subsequent  pro- 
ceedings henin,  by  adding  the  names  of  certain  pUnliflk. 

^  „  Smltoitiframttd. 

BxuioxD  e.  Oaimir  and  Asoraxx.- Jf.  Oiamhtn 
Bioved  fbr  a  rule  to  ahew  cause  why  all  proceedings  should 
not  be  stayed,  the  costs  ss  taxed  havinx  been  paid. 

—       .        —  _  "^  nitigrmlei. 

Dox  dtm.  Dnix  e.  DATts.— Cross  moved  to  eater  the 
verdict  herein  for  the  defendaot.  Xab  aW  ^raidtd. 

Oxxxir  V.  Coz. — PatUtf  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  returned  for  the  defendant  was 
againat  the  awnming  up,  and  against  evidence. 

_  _  Suit  miti  grmttd. 

OLAiisaa  ».  Vomoexir.— Bnisiirvn  moved  to  poatpone 
this  trial,  on  the  ground  of  the  absence  of  msterisi  wit- 
nesses. Oretmttd. 

BMMiuaM  s.  Booxa.— AvMsf  moved  to  set  sside  no- 


tice of  dedaration  herein,  aad  all  aubaeqnant  pneat^v 
on  the  groond  of  irregularity.  The  dedaratuo  S^  V« 
filed,  and  nodee  given  after  mt  a^pearaBce  entered  bvtk 
defendant.  Mala  aiaisrasM. 

Moadaf.AfiraK. 
Paicx  e.   Woodcock.— Tried  at   the  Brecca  t^s 
before  WilUaais,  J.      Verdict  ffar  the  dafondaat.     6rm 
moved  for  a  new  trial,  on  the  ground  of  miadireetkia  mi 
verdict  against  evidence. 

Salt   aiti  at  fc  Ou  wriadiraeHam.       GbMaH  Si 


Jadft ape*  Ue  Mtravtmt. 
Taa  Anoaaar-eaaaaAi,  •.  nas  lianea  Dsox  Oaa. 


rsirr.— ffrP.  Zst^resanwd  hia  aaotioa.  Avsrfietkl 
been  takea  for  the  Crown  ontha  Tth,  SIh,  9th,  sad  IM 
connta.  The  7th  and  8th  were  framed  on  the  8  A  •  Tat. 
e.  87,  s.  18;  and  the  9th  and  loth  connta  on  the 8  A ITht 
c.»l,s.U. 

2h<ssalri;«aasparl^a«  Ok^s■n  AraawtrW, 
aad  e»  a«  ]ww<  <^  fiU  <!/>■  Jf  life  taSwflnw. 
dietatkOmatoatttiJar  Oa  drfiairndt,  trfit* 
not  trial. 

Dox  dtm.  HiLLTxa  ».  Edto.— Tried  at  Urnsri  Mae 
Flatt,  B.  Verdict  fi>r  the  lesson  of  the  pUdir<aths 
Ist,  lad,  and  4th  eooata.  Atkirtnn  nerad  ts  aatartto 
vaidiet  for  the  defendaat  oa  these  oooata. 

Car.ah.wdL 

Dox  dm.  Waucxslzt  axd  AauHsaa  e.  Kos^Tiiad 
at  Liverpool  before  Flatt,  B.  and  rardiet  for  the  IsMK  of 
the  plaintiff  on  the  Ind  oouat.  ilfiirftia  moved fcrssss 
trial  on  the  ground  of  the  vardaot  beanc  agi 
evidence.  Malt  i 

Diraau  a.  KxAan.— Zeah  moved  to  raaeind  sasrdwaf 
FIstt,  B.  dated  IMh  Fsb.  for  the  review  at  Oe  taislioa 
hereia,  oa  tkreegronads  :— That  it  waa  obtaiaed  tao  hts) 
that  the  Master  had  property  aUowed  the  eoeto  of  ths  i^', 
the  notice  of  trial  being  irregular;  aad  that  the  saMsn 
were  in  the  discretioa  of  the  Maalar,  lAieh  wss  msssdr 
exercised.  .SMaaaa. 

Yaxxs  e.  Baxtwood.— Tried  bsAwe  CiiasaaiLJ.  it 
Tork.  Verdiot  for  the  plahitiff :  daiasgns.  1001.  M.  XB 
applied  to  enter  the  vaadiet  for  the  darasdsnts,  arts  ts- 
dtws  the  dsmages  to  01.  Atbaiii. 

Cox  e.  Platt.— Tried  at  Liverpool  beifare  Fbtt,B.i» 
diet  fbr  the  pbintia;  daaiaeea  uSi.  WilHat,  Si^mml 
to  arreat  the  jodcBtrat  or  for  a  aew  trial,  oa  the  gnairf 
aiiadiraetioa.  7  Viot.  e.  It,  as.  7, 11,  IS,  B.       Jbbsiii. 

Bsnsox  e.  Lxxixall. — C.  Waad  xaoved  for  a  aa*  hiil 
oa  the  part  of  the  pUntiff,  with  Ebarty  toamaaifkada. 
deration  by  chaa^;ing  thia  saaei  aau  inerssa^  the 
daauges.  This  was  aa  aetion  on  a  biB  of  saohmfi  iir 
111.  aad  iras  tried  as  BadeCaaded  at  Hastford,  bat itMsg 
in  aaaeweail,  and  the  damages  ia  the  daulststioa  had  at 
lot,  the  vetaetWM  fbr  that  smotoajy.        Mdtwm. 

Tatxs  e.  eABDraa.- Tried  at  Livsipool  bsfors  FIstt,  B. 
verdict  fbr  the  ptaiatiff  fbr  10,0001  Jferaar  moved  fbr  s 
newtrial,on  the  ground  of  miadirestiea.  (Isfirf  r.Jix^ 
7M.AW.474;  neam  t.  J7awbe.  8  M.  A  W.  140.) 

JSbaW. 

SXATTOCK  *.  CABBBB^^Hiada  Hsplied  fbr  Isave  to  sdl 
two  pines  MtU  aim. 

Bxxxsx  •.  OwxBX.— Tried  before  H^iadf  of  the  Oi^ 
Court  of  Newtown  Mootgomery,  vasdetfertkepUBtfK 
,7.  nasnasamovedtosefthe  iiiiiiilltgi  irfii  *rwia* 


nesnasa  moved  to  set- the  nsessdhfs 
of  jnisiSction  and  irregularis,  ne  faaatu 


wm,  skitkar 


awitt  of  trial  under  &e  3  A  4  Wa.  4,  s.  41,  ssdd  bs 
dtreetedtoajudgeofaCoantyOomt.  ^^''Sl. 

HoxsTAix  t.  WAXors.— Tried  befcraths  ueilia  AislfeC 
IGddlesei.  TTmAosi  moved  fbr  a  aew  tcid,  oa  the  griMad 
of  the  verdict  being  against  the  evideame.        Bab  aW. 

Datixs  v.  Wasibo. —  Tissd  at  MaatgcBaty  haaae 
Meals,  J.  verdict  fbr  the  plaintiS^  AT.  Xiafd  novsd  to  aat 
asida  the  verdict  and  entw  a  noaaait.  (FMtv.JZaaUstr 
lSM.AW.lMi  .awev.MMisMr.lf.7U.) 


MlDDLBif  AS  «.  HooKBB.— Xnawiaa,  Q.C.  saovsd  to  all 
aside  the  ptaiatirs  verdiot,  obtaiaed  a  few  days  aassbs- 
fore  Alderaon.  B.  ia  Middlesex,  oa  the  gnod  thsttts 
verdict  was  againat  evidenoe,  aad  that  no  evideassatt 
givea.  ia  Ihet,  to  eetshlish  the  plsialir s  claim. 

Babsia. 

LiaaABD  e.  Tatiox — Haatfl^,  Q.O.  anved  to  rsdats 
the  verdict  hr  481.  Hie  eaaae  waa  tried  at  Warwidi  bates 
AldenoB.B.  Malt  rfftuO. 

Locx  *.  BAKxa.-^Biia|/l^,  Q.C.  moved  in  Ihit  sasH, 
tried  at  linoola  before  AJdenon,  B. to  aet  aaide  theslsis- 
tiff's  verdict  for  4as.  and  to  enter  a  verdict  fbrthsda. 
fendant,  pursusnt  to  lean.  It  was  sn  action  of  eonaasi 
oa  sa  uMentnre  of  appnntieeahip,  for  ilisiiiissiHf  tks 
snprentaea  firam  the  maater's  serrioe.  T%a  msstar  has 
pleaded  several  grounds  of  JBStMeatioB  fbr  datag  so.  Iks 
question  was,  whether  thoee  grooads  ware  snlBeMBt. 

bltaid. 

Blakxlxt  r.  Tax  Ocaxdiabs  of  tbx  Poos  or  to 
HiTSDXKsnxui  CxtOB.- .d.  W.  Stffiat  mored  for  s  lals 
to  quash  a  csrNamrt,  on  the  gronad  that  the  writ  htasa 
out  of  the  Court  of  Bx.;  but  tiet  the  aOdavitamthsssM 
wen  entitled  and  ssrom  in  the  Q.  B.aad  abo  that  so  past 
of  law  wss  involved  in  the  ease.  JCab  aui. 

CaiDLABD  V.  HoDSSOB.- JEsafiiu,  Q.C.  moved  is  CU> 
case  (tried  before  Alderaon,  B.  on  Friday  laat)  toastaaos 
the  plsintifrs  verdiot,  and  fbr  a  aew  trial,  on  tkesnaaa 
ofmiadirection.  Xtfiaid 

Habt  e.  Bazbbdais.  Car.  ada.  aaU. 

Wood  r.  Bowotma.  Part  iatid. 

Wadimdar.AfriiaO, 

Ekbxxts.Owbbs.  Jniftr' 

SPECIAL  FAPBB. 

Dox  drm.  Ponow  c.  Fxicxxx.^Jndgmeat  forlsitorcf 
the  plnintiff  ss  to  the  land,  and  for  the  dsflmdant  as  to  tts 
tithes.  To  U  rtattitd. 

Dox  d«a.  Paibicb  and  Oibbbs  s.  Txb  Dvkb  or  BxaC- 
XOBV.  A^wsaf  ArJkeyisisIt^. 

VstnauLL  BaiDOB  Ookvabt  vTBAWTBa.— The  oasstioa 
bi  this  esse  wss,  whether  the  tolla  of  thebiidae  wsrsllsMs 
to  the  payment  of  land-tax.  jRW  Umi. 

SimsoB  e.  Tbb  Babl  or  Caxliblx.  MSad. 

Dob  <bsi.  Bokiob  e.  Boa.— ITcra  moved  thet  ssnies  01 
the  dedaration  on  the  attorney  and  assignees  of  the  de- 
fendant shonld  be  snfBeient.  Defendsatwas  a  baaknpti 
and  could  not  be  foimd.    The  premises  were  unfinished. 

Smltr^fiuti. 
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BAIL  COURT. 


BAIL  eourr. 


BAIL  COURT. 


ajLn   oova*. 

Imortod  by  T.  W.  Bicimu,  aq.  of  the  IDddla  Tnaple 
B«Ri>t«r-*t-I«w. 

Tkwndag,  April  24. 

(Before  Mr.  Jnitice  Colebidok.) 

Be  An  Appial  BBTWMir  St.  James's,  Colchis- 

TBK,     AND   LlBBOTWOOD,  SaLOP. 

Ctrtiorari  io  rtwumt  order  of  Stmiont—St^fieitney 
tfifffidaiiit(ifneHeeiojtuHett. 

Scotland  mored  to  set  aside  the  writ  of  etrtiorari 
ismed  to  bring  np  an  order  of  Sessions,  on  the 
ground  of  the  insnfficiencr  of  the  sffidarit  npoi 
whidi  it  wn  obtained.  Thh  was  an  appeal  againrt 
an  order  of  maintenance  of  a  limatic  paoper,  and 
the  Older  haTing  been  eonfirmed,  the  appdlants  ap- 
plied for  and  obtained  a  certiorari  npon  an  aflSdavit 
of  notice  to  parties,  of  which  the  following  is  a  oopT : 
—That  Ote  deponent  "  did  personally  serve  John 
nomas  Smitheman  Edwards,  eaqniie,  one  of  her 
Muesty's  jnstices  of  the  peace  in  and  for  the  connty 
ofSalop,  with  the  notice  heiCnnto  annexed,  marked 
B.  by  ddiTering  a  true  copy  of  the  said  notice  to  the 
said  John  Thomas  Smitheman  Edwards,  and  did,  on 
the  lOtb  «»f  Febrnary,  serre  Sir  Baldwin  Leighton, 
baionet,  one  of  her  Mnesty's  justices  of  the  peacein 
and  fbr  Ae  connty  of  Salop,"  See.  "  And  this  de- 
ponent further  laith,  that  he  was  pnaent  at  the 
Geneial  Qmurter  Sesuons  of  the  peace  holden  at 
Shrewsbury,  in  and  for  Ae  county  of  Salop,  on  or 
about  ti>e  14th  day  of  October  last  past,  and  did  then 
and  there  see  &a  said  John  Thomas  Smitheman 
Edwards,  esqnire,  and  Sir  Baldwin  Leighton,  baronet, 
acting  as  jnstices  of  the  peace  for  the  said  connty  of 
Salop,  at  tiie  said  General  Quarter  Sessions  of  the 
peace." 

Seoltmid  now  contended  that  the  affidavit  of 
svrice  of  notice  upon  the  two  justices  was  insuffi- 
cient, inasmuch  as  it  did  not  state  that  the  jnstices  in 
qnertion  were  present  when  the  appeal  was  heard. 
(Btff.  T.  Darton,  12  Ad.  &  B.  78  j  Jtcf.  t.  CSsrtaorf A, 
5Q.B.201.)  He  dm  moved  on  aa  affidavit  statmg 
that  one  of  the  add  jnstices  was,  in  fact,  not  present 
He  moved  also  upon  the  ground  that  the  notice  to 
parties  did  not  sufficiently  set  fbrth  that  it  was  given 
on  bdiolf  of  the  parties  smug  out  the  writ. 

Jtuie  niri. 


FHdaf,  April  7A. 
Bbo.  ».  Gabubtt,  Pool,  Johnson,  Stratford, 

and  Clarkb. 
SInitM  a»i  reeeinng  property— Summal  qfbt- 
Hetmenl  hp  proioeulort  mte  tha  Omrt—Prt- 
MHiera  brought  up  topkad—Senttnen  upon  Ikon 
vto  pleaded  guillp.  .     _,  ^  »u 

Serenl  indictments  were  preferred  against  the 
abore  dehndants  for  stealing  and  receiving  property 
bebiving  to  the  London  Dock  Company;  snch  in- 
Atainits,  however,  having  been  removed  by  the 
pineeeutots  into  this  Court  by  certiorari,  the  pri- 
ionen  new  tfds  day  brought  in  custody  into  Court 
b  order  to  plead. 

Qanett  and  Johnson  severally  pleaded  "  guilty, 
sod  wen  ertered  to  be  brought  np  on  the  following 
day  to  receivo  judgment  „     .    ,  ^  „     . 

Ftol,  Stratfbrd,  and  Clarice  severally  i^eaded  not 
goiKy,"  and  were  remanded,  the  Court  permitting 
aon  to  be  admitted  to  boil  on  finding  each  two 
iuelies  in  TOt.  eadi. 

The  next  day  (Saturday)  the  two  pnsonen  Gar- 
Ntt  and  Jobmson,  who  had  pleaded  ^Ity,  wwe 
brought  up  fori  indgment.  Gurett  havinK  pleaded 
gl^  to  two  indictments  for  steahngoertain  bags  of 
pepper,  nd  Jehnson  to  one  similar  indictment,  the 
pmertT  of  the  London  DookCompany. 

la  nutigation  of  pnidshment,  Garrett  urged  that 
be  hod  been  In  prison  since  November  last;  and 
Johnson,  that  he  had  at  once  admitted  his  guilt, 
nd  had  done  ^  in  hia  power  to  assist  the  company 
sfaiee  his  appnfaensiaa. 

Aaiimlnie,  who  appeared  on  the  part  of  the  pro- 
iMalteB,  kit  the  cast  as  it  apoaared  iqxm  tha  de- 
posUona  in  the  bands  of  the  judge. 

His  LoBi>SBiP,  after  observing  upon  the  diaraeter 
otthe  olfenoe,  and  tiie  duty  of  we  prisoners  as  ser- 
vaafts  of  the  company  to  protect  their  property,  sen- 
taneed  Johnson  to  nfaie  monthV  imprisoiunent  with 
hard  labour,  in  Ae  House  of  Correction  for  Middle- 
SBx;  sod  Garrett  to  four  mnths'  imprisonment 
with  hud  hbonr,  hi  the  same  prison,  npon  each  of 
the  two  indictmente,— the  one  imprisonment  to 
eoBnunoe  at  the  expuafion  of  the  other. 

Wediuidap.  Aprils. 

(Before  Mr.  Justice  Coleridob.) 

Cox  e.  Pbicbard. 

DieiX  of  plaint^— diteharge  qfpritoner. 

TkedefeHdmt  being  taiea  in  execution  at  the  nut 

tfthe  ptahttif,  and  the  latter  dying  leaving  no 

penonatrtprmentatioeithoHfhtieo  itffant  cAU- 

drentierelioing),  the  d^endant  mplied  to  the 

Court  to  be  ditcharaed  out  ^fcuitody;  upon  thit 

tie  attorney  for  the  late  pUdnlif  appeared  in 

tmmt,a»d  oMad  that  hehad  a  lien  upon  the 


judgment  agahut  the  drfendantjbr  JH» ««^»5*?1 
a  turn  of  money  advanced  by  him  to  the  plmatw 
upon  the  teeurily  of  the  judgment,  and  that  he 
intended  himielf  to  lake  out  Mien  of  ttdmmlt- 
tration  to  the  pliantiff.  Upon  thete  faet*  the 
Court  refuted  to  order  the  defendant  to  be  di*. 
charged.  . 

This  was  a  rule,  calling  upon  the  plaintiff  (on 
notice  to  be  given  ti)  his  attorney),  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of 
the  custody  of  the  sheriA  of  tiondon,  as  to  this 
action.  The  fccts  were  the  following.  The  plain- 
tiff having  brought  an  action  against  the  defendant 
to  recover  a  latve  sum  of  money,  final  judgment 
was  signed  in  August,  1847.  The  defendant  being 
ont  of  the  way,  prtK«edings  to  outlawry  were  taken, 
and  judgment  of  outlawry  was  signed  in  June,  1848. 
and  a  capiat  utlagatum  issued.  On  the  25tii  March, 
1851,  the  defendant  being  then  in  custody  upon  other 
process,  he  was  detained  at  the  suit  of  the  present 
plaintiff.  The  pUintiff  died  in  Febrnary  1849.  On 
a  former  day  in  this  Term.  Ball  obtained  the  present 
rule.  In  answer,  an  affidavit  of  the  late  pl^ntiff's 
attorney  was  made  use  of,  whereby  it  appesred  that 
the  plaintiff  had  left  two  children,  both  under  the 
age  of  ten  years,  and  wherein  the  defendant  stated, 
that,  shonld  it  be  true  that  the  plaintiff  is  dead,  that  it 
is  his  present  intention  to  take  out  or  cause  to  be 
taken  out,  letters  of  administration  to  his  effects.  It 
moreover  appeared  that  the  pUuntifPs  attorney  not 
only  was  interested  in  the  suit  to  the  amount  of  his 
costs,  but  that  he  had  advanced  the  plaintiff  a  sum  of 
money  upon  the  strength  of  the  judgment 

lAuh  now  shewed  cause  on  hebuf  of  the  attorney 
for  the  late  pkintiff,  and  contended  that  there  is  no 
precedent  for  this  application,  where  an  interested 
party  comes  forward  and  opposes  the  discbarge,  say- 
ing that  he  himself  is  about  to  become  the  personal 
representative ;  that  the  cases  where  the  Court  has 
ordered  the  dischar^  have  been  only  where  the 
personal  representative  has  come  forward  and  con- 
sented ;  that  here  the  plaintifTsattomey  is  intereeted, 
and  declares  himself  ready  to  takeout  letters  of  ad- 
ministration ;  independently  of  whom  there  are  the 
plaintiff's  two  children,  who  are  interested.  {Camp 
V.  Pe]M,  8C.B.  375;  BroK^Afonv.  Martin,  1  Bos. 
&  P.  176;  Taylor  v.  Burpett,  16  LJ.  204,  Ex.; 
Uorey.  Wright,  I  Dowl.  N.8.  861 ;  ParUnion  ▼. 
Horlock,  2  New  Bep.  240;  Bex  v.  CS»o*e,  1  Mac. 
&  Go.  196. 

ffMalley,  Q.C.  and  Ball,  contri,  argued  that,  as 
the  plaintiff  was  dead  and  there  was  no  personal  re- 
presentatives, the  defendant  is  entitled  to  his  dis- 
charge. That  the  case  of  Wagttafe  v.  Darby, 
Barnes's  Notes,  366,  is  precisely  in  point  the  report 
of  which  is,  "a  motion  was  made  to  discharge  a  pri- 
soner in  the  Fleet  detained  by  a  capiat  utlagat. 
(plaintiff  being  dead)  upon  affidavit  of  the  deaA  of 
the  plaintiff,  and  searching  the  proper  ofBoes  at  Doc- 
tors'-commons  and  finding  no  administration 
granted  or  will  proved,  a  rule  was  made  to  shew 
cause,  which  was  afterwards  made  absolute."  (Pyne 
V.  Brie,  8  T.  R.  407  ;  SAoiiMm  v.  Allen,  1  Man.  & 
Or.  96,  n. ;  Hancock  v.  Pith,  9  L.  J.  N.8. 17 ; 
Walker  y.  Tkelluton.  1  Dowl.  N.8.  277. 

Colbridoe,  J.— There  have  been  several  points 
discussed  in  this  case,  which,  if  they  had  been  mate- 
rial to  the  decision,  wouhl  have  induced  me  to  have 
looked  into  the  affidavits.  There  are  two  or  three 
points  which,  I  think,  are  snffident  to  disdiarge  this 
rule.  (His  lordship  here  stated  the  flusts.)  If,  im- 
mediately npon  the  death  of  the  plaintiff,  the  defend- 
ant had  made  this  application  to  be  discharged,  it  is 
quite  dear  that  he  would  have  been  answered  by  a 
person  coming  forward  with  an  intention  of  taking 
out  letters  of  administration.  If  that  is  the  same 
case  now,  it  ought  to  receive  the  same  decision. 
Now,  although  this  application  is  made  in  1851,  it 
may  (6om  the  drcumstanoe  of  the  plaintifTs  deatii 
not  having  been  known)  be  considered  as  being  made 
immediately  after  the  death.  Then  the  defendant 
is  met  by  these  circumstances: — the  plaintiff  has 
left  two  children  who  are  infants  and  ought  to  be 
protected,  and  in  respect  of  whom  administration 
might  be  obtnned  durante  minoritate.  Then  there 
is  the  attorney,  who  has  a  lien  upon  the  judgment 
for  his  costs,  and  who  has  advanced  money  upon  the 
security  of  the  judgment ;  I  ought  not  therefore  to 
preclude  him  finm  any  advantage  in  getting  his 
money,  one  of  which  is  the  hold  he  has  over  the 
person  of  the  defendant.  He  says  he  intends  either 
himself  or  by  another  creditor  to  take  out  lettereof 
administration  and  to  realise  the  assets.  If  I  dis- 
diarged  the  defendant  out  of  custody,  I  should  de- 
prive him  of  flie  fruits  of  the  judgment.  Upon  prin- 
ciple tills  is  within  the  general  rule.  I  do  not  wish 
to  throw  any  doubt  upon  the  cases  in  Barnes's  Notes, 
but  the  case  cited  from  them,  which  is  comprised  in 
about  four  lines.  Is  so  short  and  so  ansatisfsrtory, 
that  I  cannot  act  npon  it  If  the  defendant  DaaiM 
to  do  justice,  be  can  easily  do  so. 

Rule  diteharged. 


BtlSntBSB  OF  THB  WBKK. 

Wt*utdai,AfraB. 
(Bsfete  Mr.  JnstiM  Coundisi.) 
St  H.  C.  B.  Hanmis.  meat^PUditritrt  mored  to  d]S> 
ebsrge  the  role  herein  whioh  wee  moTed  agsinet  ea  attor- 
ner  with  ooete,  no  cause  being  ihewn. 

SuUiiidiarsedwiaeotlt. 
JUrfrlir.  April  28. 
The  aBmv.A.m.—Wa&m,  Q.C.  moved  for  anle. 
ceUinc  man  ICr.  Ayie.  an  attorney  of  this  Court,  end 
clerk  to  the  jmtioee  of  Kiugston-npon-HuIl,  to  »hew  erne 
why  >  criminel  inlinmitioii  thoald  not  be  flled  agsinet  hm> 
for  oertein  aneged  mSscondiiot  in  Us  oiBoe  of  anch  derk, 
touching  oertein  proeeediogt  whioh  had  taken  ptaee 
tninst  one  Jackson,  under  the  Nnisanoea  BanoTaTAet, 
1848  (U  it,  1«  Tiot  e.  113).  _^  «"«'  ■«. 

Ths  Qnsav  ».  Tna  Towir  Oou»cn.  ov  TriraKooTH.— 
Crmmbm  moved  for  a  mandamut  to  the  town  coondl,  to- 
elect  certain  aldermen  fbr  the  borough.  The  nwjeieity  for 
thia  application  was  nmOar  to  that  whioh  arose  in  the  esse 
otXn.f.BraMiri.  &orl«,  on  behalf  of  the  toimoonn- 
ea.  appeared  to  oonient.  JW*  <At(M: 

Hao.  e.  Tm  Toax,  Nawoittia.  ixv  Ba«ri«  Hiis- 
w*T  OOMVUTT.— *•*■.  Tkemner,  0.0.  moved  dor  a  nga 


for  a  mtoMdamu  oommandinK  the  above  oompanj  to 
ud  complfie  s  certain  raQway  pnrsoaat  to  their  Act  of 
Fsrliunent  for  that  puipoee. 
Kse.  e.  K.    H.   Miwtiif.  —  llieee    — 


indietanents 


firandagidgatthederendaat  for  laKeny  miemwcbm, 
which  have  been  removed  into  thii  Coort  by  onbttrmi. 
The  defendant  now  appeared,  aad  pleaded  "  not  gjflty, 
wherenpon  he  WM  admitted  to  bail,  hhnedf  in  «0«.  and 
tm  TOTotiet  in  MOL  each.  ImA  appealed  for  the  proee- 
cntion. 

V-iay,  Apra  W. 

X<  Fivranir  and  Cows.  —  Jama,  Q.C.  moved  for  • 
rnle  calling  upon  two  attorneys  to  pay  over  aji^  of 
monev.  _      *"*•  ■•■•. 

Bbo.  e.  GsiBT.— BaU  moved  for  a  role  fcr  a  mamimmt 
to  bo  directed  to  the  jneticei  at  the  Middhieex  Seeeionfc 
directinK  them  to  enter  oontlnnaneet,  and  hear  the  ^peal 
of  one  Grant  igainit  a  snmmary  oonriotion.     Bmit  nin.  ^ 

Sae.  e.  T«a  Raooasaa  o»  Daaar.— Wi/l»f»mov»» 
tor  a  rule  aa]]in«  upon  the  parish  offioan  of  St.  W erbax^- 
Derbv.  to  pay  the  coata  of  the  waeJewyt  obtained  herem 
0      ' 


■bv.  to  pay  the  coata  oi  us  ■w»aa»»»  oui«.ii<~  — >.~» 
,itti,.i7TkeRtcordtr^J>trtf).    BrfM  ahewed  Mose 


Bule  attolmlt. 


in  the  bit  Instanoe. 

T>iniai,Apra». 
£c  poHe  TxoKia  Yfkwmt.—J.  Brownt  moved  for  a 
nilefSra«KW<l<i«ii«tobedireetod  to  the  Baetern  Cam- 
tiea  Bailway  Companv,  oommaiiding  them  to  lasne  theip 
warrant  toompannef  ajmy  to  aaeeaa  the  Tdne  of  entala 
land  whioh  thev  had  given  notice  they  intended  to  take  for 
the  porpoeee  of  their  r^bray.  'Sab  aaai. 

irtot  IfUporn. 

COURT  OF  CHANCERY. 
Beported  by  J.  Buoxkui,  Esq.  Barristar4t-Lsw.      . 

IVuIay,  Feb.  14. 
Ellard  v.  Cooper. 
Marthtiling  of  assefs— Devastavit  by  executor- 
Time  at  whieh  the  right  to  marihal  accruet. 
At  the  death  qfthe  tetfalor  there  were  ample  fundi 
to  taiUfp  iol^  timple  contract  and  tpecialty  cre^ 
ditort;  the  execulort  u>atted  a  portion  of  tha. 
penonaUf,  and  tubeepuntly  the  retidue,  in  die- 
charge  of  the  tpecialty  debit : 
Beld,  that  the  timple  contract  eredttort  were  not, 
by  reaton  o/'fA*  devastavit,  deprived  qf  their  right 
to  manhal. 
Held  also,   that  nimple  contract  creditors  hanng 
acquired  a  right  to  marshal,  will  be  affected  by 
the  Statute  of  Limitation;  a»  if  they  were  the 
Ipecially  creditors,  in  whose  place  they  stand. 
•flie  bill  stated  that  the  plaintiffs,  in  December 
183!i,  had  filed  their  bill  in  the  Court  of  Chancery 
against  William  Cooper,  John  Turner  Cooper,  and 
Samuel  Cooper,  being  three  of  the  defendants  in  the 
present    cause,   as    executors    of  a  person    named 
Austen  Cooper,  charginR  that  one  Letitia  Burke  had 
by  her  will,   dated   Uth  day  of  April,    1808,   be- 
qneatlied  a  sum  of  400f.  to  the  plaintiff's  father,  and 
low.  to  plaintiff,  and  charged  the  same  on  all  her 
real  and  personal    estate,    and  appointed    Samuel 
Coopir  the  elder,  and  Austen  Cooper,  her  executors 
and  trustees.    That  plaintiff's  father  died  in  1828. 
and  that  plaintiff  became  entitled  to  the  legacy  of 
400/.  and  obhuned  letten  of  administration  to  lum. 
That  Austen  Cooper  alone  proved  the  will  of  Letitia 
Burke,  and  possessed  bimsdf  of  all  her  estate,  r«I 
and   personal.    That  Austen  Cooper  had  died  in 
August  1830;  that  the  defendants.  William  Cdoper 
sad  John  Turner  Cooper,  and  Samuel  Cooper  the 
younger,  proved  his  will,  and  that  administrahon, 
debonie  non,  to  the  said  Letitia  Burke  had  been 
granted  to  the  plaintiff,  and  pmyed   an   aooonnt 
of  the  personal  estate  of  Austen  Cooper,  and  sn 
account  of  Letitia  Burke's   fi^hold  estates,  and 
that  if  Austen  Cooper  should  be  found  to  have 
misapplied  the  personal  estate  of  the  said  Letitia 
Burke,  his  executors  might  be  directed  to  make 
good   the  same  out  of   his   assets.      A    decree 
to   account   was   pronounced    in    that   cause   on 
tiie  26th  day  of  April.  1838,  declaring  tiie  plomtiff 
entitled   to   tiie   legacies  of  400/.  and   100/.    u^ 
on  tiie  29tii  of  June.  1842,  tiie  Master  made  hb 
report  finding  that  Austen  Cooper  had  received,  out 
of'tiie  real  and  personal  estate  of  tiie  said  Ifbb".  • 
nun  amountiDg  in  the  whole  to  5,641/.  15s.  Ud. 
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Th»t  of  tUs«mB,  he  bad  dnir  MbBliAitered  aboat 
S,MU.  St.  3d.  and  that  ttusra  was  tbm  owing  to  the 
Biaintiff  on  foot  of  then  laid  logariiw  a  sam  of 
ISaU.  14a.  6d.      That  the  taid  Aoiten  Cooper,  at 
<M  tiaie  of  his  death,  was  seixed  in  fee  of  certain 
Avebold  lands  in  tlie  coonties  of  DabHn  and  Done- 
^  and  that  his  execntors  had  received  of  the 
B«Bl>lnl  estate  of  Austen,  and  of  the  prodooe  of  Hke 
■laof  the  lands  inDooeasl,  22,027'.  17s.  6d.  and 
had  eipended  in  the  doe  adminiatratian  of  their 
tmmmrt  assets  abont  U,2^.  lb.  6id.     By  a  final 
4ea«e  in  the  Chsncerj  caose,  pronounced  the  27th 
Moramber,  1842,  the  said  John  Turner  Cooper  and 
SaiMiel  Cooper  were  ordered  to  lodge  in  this  bank 
the  sum  of  3.0S9/.  ISa.  8d.  being  the  sum  asoer- 
Wned  to  be  doebythesaidAnsten  Cooper,  on  foot  of 
flw  estate  of  the  said  Letitia  Borke,  aiid  it  was 
oedared  that  in  default  thereof  the  ptaintiffs  sbonld 
be  at  liberty  to  enforce  payment  ot  their  demand 
of  the  real  and  personal  estate  of  the  said 
t.      Thsit  John  Tomer  Cooper  and  Samuel 
r  had  not  lodged  the  money  in  bank  pursuant 
to  this  decree.      That  a  person  named  William 
Cootier,  a  defendaat  in  the  present  suit,  filed  his 
UU  in  the  Court  of  Ex.  against  the  said  John 
Tamer  Cooper  and  Samuel  Cooper  the  younger, 
tot  tlM  purpose  of  raising  an  equitable  mortgage, 
nadethe  19th  of  NoTember,  1819,  to  secure  the 
payment  of  10,0002.  to  the  plsmtiffin  that  suit.  The 
BsDiembrancer  made  his  report  in  the  latter  cause 
«D  the  14th  day  of  Jan.  1S43,   and   found  that 
10,143/.  8s.  91d.  was  due  to  William  Cooper  on  foot 
of  his  mortnge,  and  that  John  Tomer  Cooper  had 
in  Us  hands  a  balance  of  7,528/.  7s.  5^.  of  the 
Miets  of  the  said  Austen  unapplied  or  misapplied, 
and  the  said  Samuel  Cooper  the  younger,  as  aevisee 
«f  the  said  Austen,  had  received,  as  ezecator  of  the 
arid  Austen  Cooper,  980<.  18s.    That  a  eonsidmvble 
pet^ioa  of  Austen's  personal  estate,  and  also  of  the 
produce  of  those  denominations  of  bis  real  estate 
which  had  been  sold  pnranant  to  his  will,  had  been 
applied  to  disburse  the  interest  due  on  the  said  equit- 
•Me  mortgage  of  William  Cooper,  and  that  several 
{■dgmeota  obtainad  against   the   said  Austen  had 
Man  also  paid  ont  of  his  peraoDal  estate.    The  pre- 
Mnt  bill  charged  Oat  the  plaintiff  was  entitled  to 
have  her  demands,  which  were  proved  against  the 
said  Austen  Cooper,  on  foot  of  the  assets  of  the  said 
Letitia  Burke,  received  by  her,  paid  out  of  the  free- 
lu>ld  estates  of  said  Austen  Cooper,  to  the  extent  to 
which  his  personal  estate  had  beeu  applied  in  dis- 
diarge  of  the  interest  on  the  said  mortgage,  and  in 
iiayment  of  the   said  judgments.     The  bill   also 
diarged  that  John  Turner  Cooper  and  the  defendant 
Samuel  Cooper  the   younger  had   misapplied  the 
assets  of  the  testator,  and  prayed  for  an  account  of 
what  was  due  to  the  plaintiff  on  foot  of  the  said  le- 
I  of  400f.  and  lOW.  and  of  the  other  debts  of 
n  Cooper ;  and  that  if  it  should  appear  Hat 
wbole   of  the   personal   estate   of    the   said 
.  ,ten    should   have   been  exhausted,   then  that 
fte  plaintiff  and  the  other  simple  contiaet  creditors 
of  toe  said  Austen,  should  be  dedared  entitled  to 
fltod,  pro  tanio,  in  the  place  of  the  said  William 
Ooe|ier,  the  mortgagee,  and  of  the  judgment  and 
apeoalty  creditors  of  Austen,  whose  demands  had 
Men  satisfied  out  of  his  personal  estate.    The  will 
of  Austen  Cooper  contained  tiie  following  clause. 
After  reciting  the  said  equitable  mortgage  :  "  Now, 
I  do  hereby  charge  all  my  said  estete  of  Kinsnly 
with  pajrment  of  all  and  every  som  of  money  which 
at  the  time  of  my  decease  I  may  owe  to  mv  said 
brothsr,  (the  original  mortgagee) ;  and,  to  avoid  any 
question  between  my  said  sons,  John  Turner  Cooper, 
ioA  Samuel  Cooper,  of  apportionment  of  said  debtl 
I  lieidiy  order  and  direct  that  as  between  my  said 
aons,  and  all  in  remainder  to  them,  each  of  the  said 
two  divisions  of  said  land  shall  bear  and  pay  one  full 
vaiety  of  said  debt ;  and  both  divisions  of  the  said 
Inds  nevertheless  being,  so  for  as  regards  the  secu- 
rity of  the  said  debts,  chargeable  with  the  entire 
fteniof.    And  I  hereby  further  declare,  and  my  will 
it,  and  I  hereby  order  and  direct,  thtt  my  personal 
artatea  and  other  funds  hereby  provided  m  aid  and 
gmmentation  thereof,  tor  payment  of  my  general 
debts,  be  first  applied  in  |»yment  of  all  my  other 
4ebtB,  and   that  the  reeidne  or  surplus  of  &e 
Md  fimda,  if  any,  may  be  applied  in  the  next 
plaoe,   so  &r  as  the  same  may  extend,  in  or 
towards  payment  and  Mtis&ction  of  the  sud  debt 
to   my  said   brollier,  in  exoneration,   as   for  as 
Wme  may  be,  of  the  said    Unds  of   Kinsealy." 
In  April  1846,  a  decrse  to  aooonnt  was  pronounced, 
and  the  Remembrancer  reported  that  3,577/.  was  due 
^  Oe  plaintiffs,  and  a  sum  of  3,634/.  to  the  Commis- 
4lgners  of  Charitable  Donations  and  Bequests;  that 

•  son  of  518/.  ISs.  2d.  of  the  assets  of  Austen  had 
Men  applied,  by  John  Turner  Cooper,  to  pay  the 
IBteNst  on  certain  judgments  against  Austen  ;  and 

•  mnn  of  2,221/.  Is.  Sd.  to  the  said  ^miiam  Cooper 
on  foot  of  interest  dlie  on  the  said  mortgage,  and 
"■-^  Toon  than  eaooA  had  been  received  by  the 

'ate,    John    Turner    Cooper  and    Samad 
from  time  to  time,  out  of  the  mortgaged 
,  to  keep  down  the  intnert. 


ftmnFAVBKK,  B.— This  case  involves  at  least 
one  qnastiaa  not  previonsly  determined.    It  now 
comes  hefote  the  Court,  on  report  unexcepted  to. 
The  ease  mads  for  the  plaintiff  ts,  that  inasmuch  as 
ttie  pessonal  aasets  of  Austen  Cooper  bad  been  to  a 
certain  extent  applied  in  diachaige  of  bis  specialty 
debts,  the  plaintiff  is  entitled  to  stand  in  the  plage  of 
the  specialty  orediton.  and  onerate  the  realty  to  the 
extent  to  whioh  it  had  been  previously  exonerated  by 
the  payment  of  the  specialty  debts  out  ol  the  per- 
sonalty-   The   claim    is    based,   not   only   on  the 
genwsl   rule   of  equity,    that   when  one  creditor 
has  two  foods  for  the  payment  of  his  demands, 
and   another   only   one,    and   he   with    the    two 
takes  that  to  which  alone  the  other  is  entitled  to 
resort,  that  then  the  latter  shall  stand  in  the  phue  of 
the  former,  bat  it  is  also  rested  on  the  speoal  pn>. 
visiooB  of  Austen  Cooper's  will,  especially  the  clause 
in  the  latter  part  of  it,  providiag  "  that  if  any  por. 
tion  of  the  personal  estate  should  be  applied  m  dis- 
charge of  the  mortgage,  the  simple  contract  cieditws 
showd  be  recompenwd  out  of  the  real  estate."    It 
appeom  to  us,  that  the  case  of  the  interest,  paid  oo 
foot  of  the  judgment,  is  not  embraced  in  that  clause, 
and  as  to  that  portion  of  liis  demand  the  plaintiS' 
must  rest  on  the  geoeial  niie  of  equity  aloae,  so 
that  the  sums  paid  oo  account  of  tiie  interest  due  on 
foot  of  the  mortgage,  and  on  foot  of  the  judgment, 
do  not  stand  on  the  same  footing.    The  defendants 
insist,   in  the  first  place,  that  the  plaintiff  bad  no 
light  to  file  Iter  bill  in  this  court,  but  ought  to  have 
proceeded  in  Chancery  to  saquestntion  on  the  decree 
obtained  there  against  the  real  estate  of  Austen 
Cooper ;  seoondly,  that  this  debt,  as  to  the  reidty, 
is  barred  by  the  Statute  of  Limitations,  and  partly 
tbat  by  the  report  in  the  cause  of  Cbuper  v.  Cooper 
adopted  here,  at  the  death  of  the  testator,  his  per- 
sonal estate  was  found  sufficient  to  pay.  not  only 
the  interest  on  the  specialty  debts,  but   all   his 
simple  contract  debts,  and  if  that  fUnd  was  sub- 
sequently redueed  by  the  executors,  or  if  tlisy  have 
comnittad  a  dmtutaml,  the  general  rule  of  equity 
to  which    I    haire   adverted   does   nut   apply,  as, 
if  the   fund  was  originally  adequate  at  the  time 
of   tiie    tesMor'a    death,    its    sulMequent    defi- 
deney  does   not  entifle   the  plaintiff  to  resort  to 
the  real  estate.    It  is  argued,  on  the  other  hand, 
for   the   plaintiff,  that,  no  matter  at  what    point 
of  time  me  defideooy  occurred,  wliether  by  failnre 
of  a  securitv,  or  davatlamt  by  executors,  yet  if  the 
specialty  deats  had  gone  to  exhaust  the  personal 
assets,  the  general  equity  would  arise.    The  view 
taken  by  the  Court  on  the  point  differs  from  both 
these  positions.    The  time  of  the  testatoi's  death  is 
not,  in  the  opinioB  of  the  Court,  the  period  at  whidi 
to  aaesrtain  the  state  of  the  personal  fund,  in  re- 
fereaoe  to  the  payments  made  ont  of  it ;  tJie  time 
is,  that  of  the  payment  of  the  spedaU^  debts,  and  if 
at  Hat  period  the  persondty  is  sufficient  to  answer 
theintersat  on  the  B|>edalty  debts,  as  weU  as  the 
simple  contraet  debts,  in  that  event  the  heir  is  not  to 
suffer  by  tiie  dtnttml  of  the  exeeuton.     It  is 
urged  by  the  defoidant,  that  if  the  personal  estate  be 
exhausted  before  the  specialty  creditors  were  paid, 
the  heir  ought  not  to  be  liable,  for  tiiat  in  effect 
would  be  to  make  the  heir  responsible  for  the  exe- 
cutors ;  but  ss,  if  there  itad  been  a  wasting  of  the 
peasonal  estate  by  tlie  testator  himself  in  his  life- 
time, the  devisee  could  not  com|)lain ;  so  if  the  waat- 
ing  he  by  the  executor,  the  appointee  of  the  testator, 
on  the  same  prindple,  the  heir  cannot  complain,  and 
the  simple  contract  creditor  is  entitled  to  his  equity. 
The  prindple  is  this,  that  if  the  specialty  creditor 
exhausta  the  fund  to  the  prejudice  of  the  simple 
contract  ereditar,  the  simple  contnet  cnditor  shall 
stand  in  hb  place,  that  is,  if  he  exhausts  the  assets 
to  the  pejndioe  of  the  draple  contraet  creditor  at  ^ 
time  Hat  he  is  paid,  or,  in  other  words,  if  at&at 
momaat  he  leaves  enough  to  satisfy  the  simple  con- 
tract ereditmr's  demand,  then  the  latter  baa  no  right 
to  complain,  for  it  is  by  bis  own  negligenoe  that  he 
foils  to  realise  his  claims,  and  that  is  the  principle  of 
all  die  cases.  This  is  the  true  prindple— a  prindple, 
indeed,  for  which  we  have  Csiled  to  find  any  express 
aatkerky ;  but  then  are  exprosaions  and  iieta  fonud 
in  leportcd  cases,  which  fully  warrent  our  cnndn- 
sioB.    The  personal  fiind  cannot  be  said  to  be  est- 
haosted,  if  enough  is  left  at  the  time  of  the  discharge 
of  the  specialty  daima.    The  question  is  between  the 
heir  and  the  sim^  oontiaet  creditor,  whether  the 
hair  shall  be  obliged  to  pay  twice  ever  the  same 
sam.    lie  prindple  the  Court  acts  upon  is  more 
s^reeable  to  the  general  prindples  or  equity  Utaa 
sttiur  of  the  above  extremes,    aandy,  dther  taking 
into  aeoonnt  the  state  of  the  persoMtty  at  the  time 
of  the  testator's  death,  as  contended  for  by  the  de- 
fsndant,  or  at  aay  or  every  subsequent  period,  as 
insisted  on  by  the  plaintiff.    This  distinction  applies 
to  the  payments  made  on  foot  of  the  interest  on  tiie 
jadgment.    In  this  case,  it  appears  on  the  fooe  of 
the  report,  that  the  personal  rand  was  not  sttbe 
time  of  such  payisent  adequate  to  pay  tliat  interest 
as   well   as   all   the   simple  contract  creditors,  to 
that  extent ;   at  all  events,  the  plaintiff  is  entitled 
to  stand  in  tiie  place  of  the  judgment  creditors,  and 


that  bdng  a  payment  to  rsdnoe  the  interest,  lot  At 
prindpal  of  ue  debt,  must  be  considered  at  a  na 
paid  not  carrying  interest ;  on  tlie  prindple,  tbsttie 
estate  in  the  hands  of  the  heir  is  not  benefited  bf 
the  reduction  of  the  intereat ;  vrith  regard  to  ftt 
interest  on  the  mortga^  that  stands  on  a  diSRsl 
ground,  and  besides,  it  dqpanda  on  the  psilieshr 
clsuae  of  the  will  to  which  I  have  advectod.  Tit 
testator  might  undoubtedly  have  anbiected  his  cstne 
trill  Cleats 


to  saeh  payment,  aad  if  so,  tbe  wiU  oeatiaa  I 
of  years  to  guard  against  the  dfifiikatinns  of  tlie  a. 
sentors,  but  each  moiety  of  the  estate  was  to  kaa 
the  defolcatioa  of  the  exacotor  to  whom  it  was  4^ 
vised,  and  net  that  of  tbe  other,  and  it  is  limited  Is 
the  liCs  estate  of  the  respsetive  devisee^  that  it  It 
say,  the  moiety  of  John  Tuniar  Cooper  it  aBiaatih 
for  his  defottlt,  and  so  af  Hamnel.    John  Xnac 
Cooper's  defitult,  which  is  vary  great,  it  tfcmea 
upon  his   Bioiety.      Tliare   is    no    daCalt  oo  thi 
part   ol  Samuel  Cooper,  aad  tbe    iatsatt  'a  (be 
bouse    ia    Mearioa-sqiiare,     reCwred   t*  is  the 
pleadings,  is  tbe  only  aasets  in  his  handt.    Ibsn 
cornea  the  latter  clause  vt  tha  will — it  IxpmV 
redting  the  debt  to  his  brother,  Saauid  Cooft^ 
the  equitable  mortgagee,  and  proceeds,  "  I  dsM^ 
by  charge  all  my  estate  with  tbe  paymsot  of  tilths 
money  which  I  owe  to  ay  brother  at  my  iamm, 
and  as  between  my  sons  and   all  in  remsiadsr  to 
them,  both  shall  have  a  meiety  of  my  teal  «Ot% 
each  being  chargeable  with  the  whole  of  the  oii 
debt ;  and  1  further  advise,  that  my  penoosl  ettMS 
be  first  applied  in  payment  of  all  mv  other  detith 
and  the  rendas  of  the  general  fund  be  apphed  a 
satisfaction  of  the  mortgwe,"  thereby  directmi  tiat 
the  personal  estate  should  not  be  appUsd  ia  dit- 
dmrge  of  the  mortgHS,  oniesa  there  was  aiuplsi 
after  payment  of  the  nmple  contract  debts.   Tim, 
if  a  part  has  been  paid  towarda  rdieving  the  aot- 
gagsd  estates ;  the  martip«sd  estate  must  idrabaos 
the  ample  contract  orediton,  and  this  woald  otm 
the  rwht  of  the  plaintiff  bevend  the  trust  foad,  sod 
give  her,  by  the  express  deiire  of  tbe  tettatot,  a 
r^  to  come  en  the  real  estate.    Now,  ittfpeai 
that  a  sum  of  2,300/.  haa  been  andied  ia  exsnf  ■ 
tion  of  the  real  estates,  sentiary  to  the  dirsctiansd 
tbe  testator.    This  was  cisasly  a  miiisp|ihrstinn  d 
the  funds,  and  would  entitle  tiie  plsinoff  to  aosM 
on  the  real  estate,  but  as  it  was  a  payment  on  ac- 
count of  interest,  the  plaintiff  is  not  entitled  to  ota- 
late  interest  upon  it.    It  then  issnaini  to  considav 
whether  tiiere  are  sniielent  fasts  in  the  report  Ar 
the  Court  to  ascertain  whether,  at  the  time  of  jkJ' 
ment,  tiiete WM a defisienoy  of  pscseusi  srtatjaad 
that  payment  wsa  made tothepieiadiw  of  the^mle 
contract  debts;  if  ttie  dstKis/sst/wasaoaauttsdfce- 
fore  the  time  of  payment,  or  if  the  fund  tsiwast 
that  time  defident,  by  tbe  payment  of  the  vsdlMT 
creditors,  tbe  simple  eoatract  ereditoit  are  sntitM 
to  stand  in  their  place.    The  caae  coaus  oa,  apona 
report  unearapted  to,  not  reserving  any  partisslsr 
question  for  our  consideration,  we  will  coaitiaetM 
report  in  reference  to  the  prayer  of  tha  bill,  and  ml 
not  encumber  parties  with  further  inquiry  as  to  tiiS 
alleged  laehti  of  the  plaiatiff.  ia  not  gaiTyiog  iRto 
rffisct  the  Chanoery  deoree  by  aaqneaHatiQai  «■ 
course  would  seem  to  have  been  vain.    A  i»0WI> 
had  been,  long  previonsly  to  that  dearee,eppeiaW 
over  the  estates  in  this  Court,  and  a  ssyiuiiw** 
would  have  no  power  todistarb  him.    BesalsSibM 
the  frame  of  that  cause,  there  was  no  opeoiag  IvW 
raising  the  qnestion  as  to  tbemarshallmg  «  MMj^ 
and  thus  that  ground  of  objection  fails.    A»t»«* 
qnsstioB  raised  on  the  Statute  of  Liantatiaas^  «• 
simple  oontiaet  debts  were  estaMiriied  agriastw 
executors,  aad  tbe  debts  of  the  spedalty  sreddM 
existed  against  tbe  estate,  and  if  the  spedal^  <>•■' 
tors  took  that  which  wm  tbe  legitimate  find  <ar>> 
simple  contnet  creditors;  it  does  not   lie  la  a* 
month  of  the  hdr  to  aay,  that  the  simple  cuahJJ 
creditor  mast  not  stand  in  the  place  of  tbe  spiiWw 
creditor,  bis  estate  having  bem  exonsrsktad  to  IMS 
extent.  n.LL» 

RiCHAMW.  B.— If  there  were  no  funds  aMOsMS 
to  pay  the  rimple  contract  debts  after  paysisstit 
the  spedalty  debts,  no  dsfoidt  diaoUl  OBetsts  t* 
executor  with  tiie  amount  of  the  pfissonal  sMti  » 
properly  applied,  but,  if  at  the  time  when  tbe  t|*> 
dalW  debts  wars  psid,  the  executor,  in  soassqasMr 
of  his  baring  wastsd  tbe  personal  assets,  were  MMM* 
to  mske  tiiem  avaUaUefor  the  benefit  of  thedoi* 
contract  creditors,  or  if  it  were  not  snfidentirsblW* 
that  then  were  then  sufficient  aasets  to  psf  '■' 
simple  contract  debts,  then  an  iumiiry  shiMia  ■* 
directed  as  to  thdr  suffioiency,  and  if  sufficient,  he  « 
guilty  of  a  derostoaU,  if  not,  tiie  specialty  ereditoM 
have  got  tlie  fond  projieriy,  aad  it  is  notpossiblsto 
charge  the  executor  tritii  tlie  deficiency. 

Lepbot,  B.— Tins  is  a  qaestian  of  great  dJfltnKf* 
and  the  inclinatim  of  my  mind  has  changed  '■^ 
the  progress  of  the  eaaw.  Tha  sntiioritor  of  I^ 
Clare  has  been  reiisd  on  to  shswthst  the  salsd 
msrdialling  sssets,  is  only  property  applicabte  akm" 
death  ef  the  party  whose  assets  are  to  be  ■If' 
shsUsd,  and  ifthare  be  then  Mae«i  to  pap  *» 
simple  asntsast  dehts,  the  tale  dssa.nat,awir.*<> 
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natter  what  may  he  the  coarse  of  subseqnent 
irents,  that  is  said  to  hare  been  a  mere  obiter 
Uclum,  and  from  the  anthorities,  it  appears  to 
ne,  that  proposition  cannot  be  maintamed.  If 
here  be  no  sufficient  assets  at  the  time  of  the 
ntator's  death,  no  right  of  marshalling  between  the 
aeditors  can  arise.  If  there  be  a  sufficiency,  or  the 
and  be  then  able  to  pay  the  debts  and  fail  aftei'- 
tards,  the  simple  contract  creditors  are  not  to  bear 
liat  loss.  It  is  said,  that  as  the  loss  arises  in  this 
»se  from  the  defiinlt  of  the  appointee  of  the  testator 
I  common  depositary  for  all  parties,  that  the  loss 
ihould  not  fall  Upon  the  heir  in  preference  to  the 
dmplo  contract  creditor,  that  there  being  two  inno- 
cent parties,  the  loss  most  remain  where  it  falls, 
that  becanse  the  simple  contract  creditors  hsva  a 
right  to  be  paid  out  of  the  assets  of  IJie  testator, 
b  no  reason  that  the  heir  at  law  should  make 
good  a  deficiency  occasioned  by  the  default  of  the 
executor.  In  my  opinion,  the  default  of  the  exe- 
cutor can  make  no  difference,  the  heir  is  a  surety 
for  the  proper  application  of  the  personal  estate.  The 
specialty  creditor  has  two  funds  for  his  secnrity,  but 
looks  to  the  personal  estate  as  the  primary  one.  The 
question  is  one  of  principal  and  surety,  and,  if  no 
time  be  given  to  the  pnndpal,  on  his  failure  the 
surety  must  pay.  The  heir-at-law  is  a  mere  surety 
pledged  in  the  second  degree  only ;  it  is  his  duty 
to  see  the  creditors  paid,  if  he  wishes  to  be  secure : 
as  surety  he  may  undonbtedljr  call  on  his  principal 
to  pay,  but  if  he  remain  quiescent,  he  must  take 
the  consequences  on  himself.  The  true  criterion 
whether  the  simple  contract  creditor  shall  have  a 
right  to  marshal  is  not  the  state  of  the  funds  at  the 
testator's  death,  but  whether  there  were  funds  at 
any  time.  In  Aldrich  v.  Cooper,  Lord  Eldon  lays 
down  the  role  to  be  "  whether  the  specialty  cre- 
ditors have  exhausted  the  personal  assets."  If  the 
criterion  weie  the  state  of  the  assets  at  the  testator's 
death,  the  rule  would  not  be  stated  to  be  generally 
applicable  to  the  case  of  an  aintraction  by  one  cre- 
ditor to  the  injury  of  another.  The  case  of  Pol- 
l«j(fen  v.  Moore,  3  Atk.  372,  appears  to  me  an 
ezplidt  authority  to  shew  that  the  period  of  death 
is  not  the  criterion.  The  decree  of  Lord  Hard- 
wicke,  stated  in  the  note,  is,  "that  an  account  be 
taken  of  the  personal  estate  of  the  testator  come  to 
the  hands  of  his  executor,  &c.  and  of  all  his  other 
debts,  legacies,  and  ftaneral  expenses ;  and,  if  such 
personal  estate  of  the  testator  be  not  aoto  sufficient, 
ae.  the  deficiency  to  be  made  good  out  of  the  pur- 
diased  estate;  "  there  is  a  peculiarity  in  this  case, 
that  the  person  committing  the  devastavit  was  both 
Itrir-at-Iaw  and  executor.  I  do  not  think  that 
makes  any  difference:  the  authorities  appear  to  me 
s^dent  to  outweigh  the  dictum  of  Lord  Clare  in 
Keaman  ▼.  PUzimon,  and  clearly  establish  the 
principle  that  the  time  of  death  is  not  the  true  cri- 
terion. In  the  present  case  the  assets  were  quite 
sufficient  at  the  time  of  the  testator's  death,  and  I 
am  quite  prepared  to  say,  on  the  facts  of  this  case, 
whether  the  time  be  that  of  the  testator's  death,  or 
tko  application  of  the  personality  in  satislW^on  of 
ue  speciality  debts,  at  whichever  time  the  funds 
became  insufficient  to  pay  the  simple  contract  debts, 
then  the  right  of  marsnallinr  arose. 

On  rehesnng,  by  the  Lord  Chancellor,  of  the  de- 
cree of  this  Coort,  which  had  been  abolished, 

VBrien,  Serj.,  R.  W.  Oreetu,  Q.C.,  and  Matey, 
for  the  plaintiff,  cited  as  to  marshalling,  Keanum  v. 
Rtximon,  2  Ridg.,  P.C;  Prowee  v.  Abtngton,  1 
Atk.  482  J  Law  v.  Horiuei.  9  Bcav.  148;  Pearei 
T.  Xromor,  3  Ves.  135 ;  Hottinge  t.  Moon ;  Laurtne* 
r.  Moon,  8  CI.  and  Fin.  MM ;  Oorton  v.  Bardwiekt, 
Cos.  temp.  Hardwicko,  305 ;  Harrimn  v.  Botwell, 
10  Sim.  382;  Molony  v.  Heman,  2  Dr.  and  War. 
31 ;  Seton  on  Decrees,  88-96,  97,  102,  207}  Wright 
T.  Sampton,  6  Vcs.  714 ;  11  Ves.  12-22;  Lanov  v. 
.^rto/,2Atk.  446;  Hanbyt.  Robert;  Amb.  127; 
Wilion  V.  fielding,  2  Vem.  763 ;  10  Mod.  426 ; 
Oibbt  V.  Angier,  12  Ves.  416 ;  1  Vem.  455 ;  Pear^e 
I- Norman,  3  Ves.  319;  2  Ross.  Leg.  979 ;  3  Mer. 
178;  Culpepper  r.  Aiton,  2  Ch.  Cas.  117;  Weif- 
faltngt.  We*ifaling,  3  Atk.  467:  Baldwin  y.  Bel- 
c*jr,  1  Dr.  &  War.  176;  6  Ir.  B.  R.  424 ;  COnallyr. 
ttDermolt,  3  Ion.  and  L.  260.  As  to  the  Statute 
«  Umitations,  Putnam  v.  Batea,  3  Russ.  188; 
Bufig  V.  Seymour,  7  Ir.  E.  R.  433 ;  1  Ion.  and  L. 
527;  VIekert  v.  Oliver,  1  You.  &  Coll.  V.  C.  211. 

Brewtter,  Q.C.  with  William  Smith,  for  Austen 
Coo^,  the  devisee,  cited  Rafhforth  r.  Ryan,  2  Ir. 
Ex.277;  4  Beav. ;  on  the  Statute  of  Limitations, 
dted  Boyd  V.  Belton,  8  Ir.  E.  R.  113. 

Thomat  Ijfflroy,  for  the  Commissioners  of  Chari- 
table Bequests,  Wright  v.  Simpeon,  6  Ves.  714 ; 
Magnay  v.  CrileheU,  2  Swan,  191 ;  Polle^en  v. 
Hoore,  3  Atk.  272. 

RolleHon  Q.C.  for  a  minor  son  of  Austen  Cooper, 
Ow  V.  Bateman,  2  Ves.  sen. 

P.  Walth  appeared  for  another  party. 

#%*.  14.— Lord  Chancellor.— This  case  comes 
Beiore  the  Court  upon  a  rehearing  of  a  decision 
upon  this  question  in  the  Court  of  Ex.  where  this 
.eaose  was  origfaially  instituted.  The  Bill  is  «M  by 
penons  daiming  in  the  dMnetar  of  duple  oontnet 


creditors  of  Austen  Cooper,  and  seek  to  be  paid 
their  ^demands  out  of  the  real  estate,  the  personal 
assets  being  defident  by  reason  of  their  having 
been  applied  to  the  discharge  of  debts  secured  by 
jndgments,  and  by  an  equitable  mortgage.  One 
question  was  raised  in  this  case  depeniSng  upon  a 
proviso  in  the  will  of  Austen  Cooper,  which  par- 
ticularly provided  for  the  payment  of  this  mortgage 
debt  out  of  the  lands  of  Kinsealy.  With  respect, 
however,  to  the  general  question  of  marshalling, 
raised  by  the  application  of  the  persona]  assets  to  the 
payment  of  the  mortgage  and  judgment  debts,  both 
these  classes  af  debts  stand  upon  the  same  footing. 
The   demand    of    plaintiff  is   resisted    upon   two 

E-ounds, — First,  that  it  is  barred  by  the  Statute  of 
Imitations;  and,  secondly,  assuming  it  to  be  a 
subsisting  demand,  that  at  a  period  subsequent  to 
the  death  of  Austen  Cooper,  there  were  in  the  hands 
of  the  executors  assets  sufficient  to  pay  the  simple 
contract  as  well  as  the  specialty  debts,  and  that  these 
assets  were  wasted  by  the  executors  previously  to  the 
application  of  the  personal  estate  to  the  payment  of 
the  interest  on  the  specialty  debts,  and  that  there- 
fore now  the  simple  contract  creditors  have  no  right 
to  ask  this  Court  to  marshal  the  assets  in  their 
&vour.  As  to  the  first  objection,  it  is  admitted  that, 
as  simple  contract  debts,  they  would  be  barred  by 
the  operation  of  the  Statute  of  Limitations,  bat  the 
bill  in  this  case  does  not  seek  to  recover  them  as 
simple  contract  debts.  The  plaintiff  puts  himself 
forward  in  the  character  of  a  claimant  against  the 
real  estate,  and  as  such  to  stand  as  against  it  in  the 
position  of  a  spedalty  creditor.  The  case  of  Vicieri 
V.  Oliver,  1  You.  &  Coll.  V.C.  211,  i^  I  think,  not 
to  be  distinguished  from  this;  the  marginal  note  is  that 
"Asimple  contract  creditorwho  has  acquired  arightof 
marshalling  real  estate  is  not  barred  by  the  lapse  of 
less  than  twenty  years."  And  the  Vice-Chancellor 
says,  p.  221, — "  It  must  be  remembered  also  that  it 
is  only  under  the  right  of  the  spedalty  creditors  that 
the  simple  contract  creditors  seek  to  afl^  the 
descended  estate  by  standing  in  the  place  of  specialty 
creditors  paid  oat  of  the  personal  estate."  The  case 
of  Butby  V.  Seymour,  7  Ir.  E.  R.  433,  was  also  re- 
ferred to,  but  the  facts  of  that  case  shew  that  it  does 
not  conflict  with  that  of  Vieieri  v.  Oliver,  and 
thonrh  tiie  latter  case  has  been  spoken  of  doubtingly 
by  Sa  John  Leach,  it  appears  to  me  to  be  a 
good  decision;  and  that  when  the  specialty 
creditors  have  exhausted  the  fiind  which  was 
the  only  secnrity  the  simple  contract  creditors  had 
primarily  a  right  to  avad  tbemsdves  of,  that  the 
demands  of  the  simple  contract  creditors  are  not 
barred,  the  bill  being  to  establish  rights,  founded 
upon  the  rights  of  the  spedalty  creditors,  whose 
debts  were  not  blurred  at  the  time  this  suit  was 
instituted.  This  case  most  then  be  dedded 
on  the  ordinary  grounds  applicable  to  the  right 
of  creditors  to  whom  the  assets  should  be 
marshalled.  Two  questions  appear  to  have 
been  airued  at  length  at  the  hearing  in  the 
Court  of  Ex.  The  majority  of  the  Court  then  de- 
dded that  the  period  at  which  the  simple  contract 
creditor  acquired  the  right  to  marshal  was  not  to  be 
dedded  by  the  state  of  the  assets,  either  at  the  death 
of  the  testator  or  at  any  time  subsequent  to  that  at 
which  the  defidency  was  discovered,  bat  that  it  was 
to  be  dedded  by  the  state  of  the  assets  at  the  time 
of  the  payment  of  the  spedalty  debts.  On  the  other 
hand,  it  was  contended  tnat  the  right  to  marshal  is  to 
be  dedded  irrespectively  of  the  time  of  payment  of  the 
spedalty  debts,  and  that  the  simple  contract  creditors 
are  entitled  to  proceed  against  the  real  estatewhenever 
an  insuffidenCT  arises,  by  reason  of  the  application 
of  the  personalty  to  the  payment  of  spedalty  debts. 
It  is  sin^fuUr  that  to  the  present  day  there  has  been 
no  dedsion  to  that  eflbct,  nor  is  there  any  form  of  a 
decree  making  the  right  of  the  simple  contract  cre- 
ditor depend  upon  tne  deeaitavit  at  the  executor. 
The  usual  form  of  decree  is,  that  as  to  so  much  of 
the  personal  assets  as  are  exhausted  by  the  specialty 
creditors,  the  simple  contract  creditors  are  declared 
to  be  entitled  to  recover  against  the  realty,  but  there 
is  no  case  making  thdr  rights  depend  upon  the  ques- 
tion as  to  whether,  at  the  time  of  the  devartavit,  the 
executor  had  suffident  assets  in  bis  hands  to  pay  the 
simple  contract  debts  (Ross  Leg.496),  where  the  rule  is 
stated  as  to  legatees,  and  that  the  rule  as  to  legatees 
and  creditors  is  the  same.  It  is  contended  by  the 
plaintiff,  that  there  is  authority  for  this  proposition, 
and  the  case  of  Keaman  v.  ^/zimon,  3Ridg.  P.  C. 
1,  is  relied  upon,  and  the  opinion  then  stated  by 
Lord  CUre.  He  says,  p.  16:— "The  rule  of 
marshalling  assets  holds  only  when  it  is  proper  to 
be  done  at  the  death  of  the  party  whose  assets  are  to 
be  marshalled ;  it  can  never  arise  upon  any  subse- 
quent fact  or  soddent."  That  rale  indudes  this 
proposition,  vis.  that  if  the  executor,  at  the  time  of 
the  testators  deaA,  have  assets  snffident  to  pay 
both  simple  contract  and  spedality  creditors,  and 
pays  the  latter  class  only,  and  wastes  the  residue, 
that  the  simple  contract  craditors  have  a  right  to  re- 
ooTer  against  the  realty.  The  (acts  of  that  case  Ml 
very  SMTt  of  those  in  the  ease  before  me.  Lcnrd 
Clue  appcan  to  tnat  the  CMe  as  bsing  abrwchof 


trust  on  the  part  of  the  executors,  and  to  consider 
that  Uie  nonenforcement  of  the  demand  by  Peter 
Keren,  the  appellant,  was  a  fraud  against  the  credi- 
tors.  The  tnistee  was  in  that  case  dead  thirty-foar 
years  before  the  bill  was  filed  ;  and  the  bill  prayed 
that  the  plaintifi'  should  be  declared  entitled  to  re- 
cover a  aemand  against  a  trustee  dead  forty-two 
years  before  the  case  was  heard  in  the  House  of  Lords; 
and  Lord  Clare  was  of  opinion  the  plaintiff  was  not 
entitled  to  recover  against  the  executor  of  the  trustee 
in  whom  the  personalty  vested,  as  the  loss  arose 
firom  the  fraud  of  the  apiiellant  allowing  his  father  to 
remain  in  possession  of  the  property  liable  to  the 
debt  songht  to  be  recovered.  That  case  is  not  an 
authority  for  the  proposition  it  is  cited  to  sustain, 
and  there  is  no  case  dedding  the  contrary. 
The  case  of  Polle^fen  v.  Moore,  3  Atk.  dedded  that 
simple  contract  creditors  were  entitled  to  be  paid  ont 
of  the  realty,  the  personal  estate  being  exhausted. 
That  was  the  cose  of  a  demand  by  a  vendor  of  aik 
estate  for  the  unpaid  purchase-money  against  the 
real  and  personal  estate  of  the  purchaser,  and  the 
demand  of  a  legatee  of  the  purchaser  against  the 
personal  estate,  and  there  was  a  devattavit  by  the 
devisee  of  the  purchaser,  against  whose  heir-at-law 
the  bill  was  filed.  The  decree  was,  that  if  Thomas 
Moore,  the  original  purchaser,  did  not  leave  assets  to 
pay  the  residue  of  the  purchase- money,  and  all  his 
debts,  funeral  expenses,  and  legades,  that  tbe  par> 
chased  estate  and  the  personal  estate  should  be 
marshalled  so  as  to  let  in  the  simple  contract 
creditors.  That  case  is  fully  reported  in  3  Sag.  Ven.  . 
206.  Laurence  v.  Blake.  8  CI.  &.  Fin.  S04,  is  not 
very  dear  as  an  authority  to  the  extent  of  the  pro- 
position it  is  dted  to  uphold;  the  devaelmit  in  that 
case  did  not  interfere  with  the  rights  of  the  portiea 
claiming  as  simple  contract  creditors.  I  have  ex- 
amined the  papers ;  in  that  case  there  was  a  de- 
vattavit, but  ne  bad  paid  large  sums,  and  the  Court 
Sve  the  simple  contract  creditors  a  right  as  against 
e  realty  in  respect  of  this  payment  out  of  the 
assets ;  but  though  there  was  a  devattamt  in  that 
case,  the  personal  assets  were  far  short  of  being 
suffident  to  pay  both  classes  of  debts.  No  matter, 
then,  what  took  place,  the  simple  contract 
creditors  had  qua  eunmte  via  a  right  to  the  reoltyv 
The  point  now  raised  was  suggested  by  ooan> 
sel  in  speaki^  of  the  case  of  Keaman  v.  Jn/rtmoii. 
In  Seton  on  Decrees,  81,  all  the  cases  are  coUeotedi 
and  tiie  rule  is  there  stated  to  bo,  that  if  the  specialty' 
creditors  exhaust  the  personalty,  the  simple  contract 
creditors  are  entitled  to  stand  in  their  place.  Keamam 
V.  Filzimon.  is  the  only  case  in  which  the  questioa 
was  raised,  whether  the  personalty  was  valooble  at 
the  death  of  the  testator.  In  Laurenet  v.  Blait, 
the  Court  gave  no  decree  on  this  point.  At  p.  155^ 
Lord  Cottenham  says,  "  the  decree  is  stated  to  be 
the  subject  of  compUint,  bat  the  effect  of  it  is  merely, 
to  restore  to  the  personal  estate  sums  which  had- 
been  paid  out  of  that  estate  in  relief  of  the  leaL 
estate;  these  being  simple  contract  creditors,  who  ' 
had  no  other  fund  but  the  personal  assets  to  resort 
to,  and  the  debts  altogether  far  exceeding  the  ' 
amount  of  the  personalty."  There  is  nothing  to- 
shew  that  the  question  of  marshalling  has  ever  been 
considered  to  be  afiected  by  the  fact  of  the  funds 
getting  into  the  hands  of  the  executors,  and  misap* 
plied  by  them ;  if  the  question  had  ever  been  raised^ 
we  would  find  it  noticed  in  some  text-book  or  report. 
I  find  no  allasion  to  the  case  of  a  devattavit  either 
prior  or  sabsequeat  to  the  payment  of  the  spe- 
cialty debts,  such  cases  must  continaally  arise,  and 
the  Court  would  not  in  that  case  give  a  aecree  with- 
out some  allusion  to  the  devattavit  of  the  assets. 
The  case  of  Marth  v.  Evant,  1  P.  W.  668,  bears 
slightly  upon  this  rase.  The  testator  there  gave 
legades  of  2,000/.  each  to  his  two  sons  and  hi* 
daughter,  directing  that  if  his  assets  should  fallshor^ 
the  daughter  should  be  paid  her  legacy,  those  of  the 
sons  abating  proportionally.  The  assets  were  suffi- 
dent at  the  testator's  death,  but  were  wasted  by  the 
executor:  Lord  Chancellor  Parker  said,  " the  esioto  - 
actually  falling  short  to  pay  the  legades,  that  as  the  - 
testator  had  not  restrained  it  to  any  particular  means  - 
by  which  the  assets  should  fall  short,  it  most  be  taken  - 
generally;  viz.  if  by  any  means  there  should  be  a  defi- 
dency,' giving  theprcference  to  the  daughter.asbeing  ' 
within  the  provisions  of  the  will.  That  case  shews 
that  the  rights  of  the  parties  are  not  disturbed  by  the 
devattavit  of  the  executors.  It  has  been  observed 
that  the  parties  could  in  this  case  have  filed  their  bill, 
and  in  the  case  before  me  they  might  have  done  so 
when  the  fund  was  suffident,  and  therefore  the 
loss  is  not  one  which  should  fall  upon  the  hdr-at- 
law.  The  case  of  Ellard  v.  Cooper,  1  N.  M.  27> 
appears  to  have  been  reported  with  care.  Le£roy,  B. 
does  not  ooncor  in  the  dictam  of  Lord  Clare,  and 
seems  to  have  differed  in  some  respects  from  the  view 
teken  by  the  rest  of  the  Court.  [His  lordship  read 
the  judgment.]  The  funds  were  suffident  till  wasted 
by  the  executor,  and  as  he  had  funds,  there  is  no 
authority  to  shew  that  the  devattavit  of  the  execnto* 
can  deprive  the  simple  contract  creditors  of  their 
rights.  I  am,  therefore,  of  opinion  that  the  plidntiff 
is  entitled  to  relief,  and  I  concur  with  the  view  taksa 
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by  Lefioy  B.  in  that  case,  and  not  with  that  taken   tettator'a  real  etMe»,  as  there  was  no  aUegation  or 
by  the  rest  of  the  Court.    In  consequence  of  this 
dedsion  I  need  say  nothine  of  the  question  as  to  the 


mottgafe  debt. 


C^aits  dTanrt*. 


mo&M  oomkT. 

Beport«a  by  J.  MAOi?n.iT,  Km.  of  ths  Idimt  Tampla, 
Buruier4t.L»w. 


special  prayer  In  the  bill  to  justi^  it,  and  the  per. 
SODS  interested  in  the  real  estates  other  than  Hayes 
Hill  Farm,  were  not  before  the  Court.  They  dted 
HoUen  t.  Hearn,  1  Bear.  445;  Jopt  t.  Monhtad, 
6  Beav.  613. 

nmtr  and  Haldane  dted  Marlin  T.  Wktekelo. 
Cr.  &  Ph.  260. 

Welth  and  Rouiter,  for  certain  incnmbranoers. 

K.  Parker  and  Ooodne,  for  the  executors. 

The  Master  of  the  Rolls  was  of  opinion  that 
the  production  of  the  deeds  from  the  possession  of 


and  interrogated  them  a*  to  ike  ueemaUt  ef  tie 

partnerthip,  i(e. : 
Held,  that  Ike  drfenianU  were  not  bmmd  to  m. 

swer  tkeee  Merrofotorie*,  at  Ikef  wer*  pmt  kg 

tke  bUI. 

Hit  case  came  on  to  be  beard  upon  ernfydn—  to 
the  answer  for  infufEdency.  The  plaintiff  was  so* 
of  the  rei^uary  legatees  under  the  will  of  TboasiB 
Simpaon,  who  earned  on  buainen  as  a  banker  ■ 
partnership  with  John  Chapman  and  Abel  O 
By  his  win,  dated  the  20th  of  April.  1843.  ' 
Simpson  q>pointed  the  said  Jonn  Chapman 
Henry   Simpson    and  Thoiaaa    B._  Simpaon, 


TirUaj/,  Itarek  21. 
Crapican  e.  Chaphaw. 
Potiftbm  t^  tUle-ieedt—Equitaile  martf age- 
Bond  ereiitor. 
A  bond  creditor  vet  in  poteeuion  nf  Ike  iillt-deedt 
of  certain  freekold  property  bttonging  to  the 
iebtor,  kut  the  evidence  did  not  ntffleientlp  ikew 
that  tkey  were  depotited  hp  way  of  enable 
mortgage.    It  wae  argued  that  tke  poteeuion 
alone  vat  ttiffleient  evidence  of  mek  depotit : 
Beld,  kowtver,  tkat  it  vat  not:  and  tke  Court  re- 
fnted  to  direct  a  rtftrtnee  to  tke  Matter  fiir 
fvrther  inguirp,  and  ditmiited  tke  biU  at  to  tke 
eouitable  mortgage,  but  witkoul  pre/udiet  to  tke 
filing  ef  another  bill. 
tie  bUl  did  not  pray  an  account  of  tke  real  tiiatet, 

and  tke  plaintiff  wat 
Held,  not  to  be  entitled  to  tuck  account  under  tke 
general  praver,  but  an  account  iff  the  penonal 
ettate  wat  decreed. 

On  the  27th  of  February.   1827,  the  plaintiff,  J. 
Chapman,  lent  Robert  Chapman,  deceased,  the  sum 
ef  1,900/.  the  repayment  of  which,  together  with  5/. 
per  eent.  interest,  was  secured  by  the  bond  of  the 
(aid  Robert  Chapman,    who   also  deposited    with 
riaintiff  the  title  deeds  of  a  farm  called  "  Hayes 
Farm ;"  but  at  the  time  of  the  deliveij  of  the  deeds 
to  the  pbintiff,  no  memorandum  of  the  deposit 
thereof  was  executed  by  Robert  Chapman.    The 
ieeda,   however,   remained  erer   sinoe,    and   now 
are,    in   the    possession  of  the  plaintiff.      Three 
tereral  and  promissory  notes  for  the  sums  of  ISO/. 
1901.  and  120/.  respectively  were  also,  as  aHeged, 
glTen  by  Ri^bert  Chapman  to  the  plaintiff  for  arrears 
of  int^^st  on  the  bond  debt.    Robert  Chapman 
Aed  witiioBt  baying  paid  the  said  debt,  and  having 
by  his  will  devised  ttie  Hayes  Hill  Feurm,  and  ap- 
pointed certain  persons  his  execnton.    The  plaintiff 
then  filed  his  bill,  which  was  a  creditor's  bill,  apintt 
the  parties  interested  under  the  testator's  will  in  the 
Bayes  Hill  Farm,  and  against  the  executors,  and 
thereby  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  plaintiff  for  prindpal  and  inter- 
Cat  OB  the  said  sum  of  1 ,900/.  remaining  due  and 
nnpidd,  and  the  three  several  suns  of  ISO/.  130/. 
ana   120/.  and  that  the  said  three  last-mentioned 
•urns  might  be  declared  to  be  a  charge  on  the  Hayes 
Bin  Farm,  as  being  in  respect  of  interest  on  the  said 
debt  of  1,900/.  and  that  the  neeeasary  parties  might 
be  decreed  to  execute  to  the  pluntiff  a  legal  eonvey- 
•noe  in  fee  by  way  of  mortgage  of  the  Hayes  Hul 
Farm  to  secure  the  said  debt  of  1,900/.  and  the  inter- 
««t  whiefa  should  be  found  then  already  doe  tbereon, 
aad  fitnn  interest,  or  that  the  premises  might  be 
aold  and  the  proceeds  applied  in  payment  of  ue  said 
debt  and  interest,  and  that  an  account  might  be 
taken  of  what  was  due  in  respect  of  the  promissory 
notes  and  interest  thereon;  and  if  the  executors 
AouM  not  admit  assets  that  an  account  might  be 
taken  of  the  personal  estate  of  the  testator,  am  that 
it  should  be  applied  in  a  due  course  of  administra- 
tion.   The  bill  did  not  allege  that  the  testator  had 
any  other  real  estate  besides  Hayes  Hill  Farm,  nor 
lio  it  seek  an  account  of  his  real  estates,  but  only  to 
•itablish  a  lien  or  equitable  mortgage  on  the  Hayes 
BiU  Farm.    The  bond  debt  was  proved,  and  it  was 
admitted  that  the  title  deeds  of  Hayes  Hill  Farm 
were  in  the  posession  of  the  plaintiff,  and  had  come 
into  his  possession  in  a  fair  and  proper  manner,  bat 
ttere  was  no  admission  of  an  agreement  to  give  the 
plahitiff  an  equitable  mortgage,  nor  was  there  any 
evidence  of  such  an  agreement,  nor  did  it  appear  at 
what  time  or  under  what  dreumstances  the  deeds 
•ame  into  the  possession  of  the  plaintiff. 

S.  Palmer  and  Bagtkawe,  for  the  plaintiff,  argued 
fliat  possession  of  the  deeds  was  in  itself  snffiaent, 
taken  in  connection  with  the  debt  of  1,900/.  to 
entitle  the  plaintiff  to  an  equitable  charge  on  the 
Bayes  Hill  Farm.  But  if  the  Court  should  think 
differently,  then  they  asked  a  reference  to  the 
Master,  to  inquire  under  what  dreumstances  the 
deeds  came  into  the  pluntiff's  possession,  or  if  that 
^loold  not  be  conceded,  then  that  under  the  general 
•rayer  Uk  an  account,  an  account  might  ba  iidcen  of 
the  testator's  real  estates,  and  that  the  same,  should 
be  sold,  and  the  proceeds  applied  in  payment  of  the 
ieatator's  debts. 

TVnur  and  Ckandleit,  contril,  argued  that  the 
■(teement  for  an  equitable  mortgage  not  being 
fioved,  a  reference  to  the  Master  for  nirther  inquiry 
einld  not  be  directed  according  to  the  practice  of 
(ha  CoiBt;  Bor  ooidd  there  be  an  account  of  the 


the  bond  creditor  was  not  suffident  in  itself  to  prove ,    '"•  t     a.  i  •     ..v    m     •• 

a  deposit  by  way  of  equitable  mortgage;  nor  could  ,  executors;   and  be  died  m  the  foUomng 
there  be  a  reference  to  the  Master  for  further  in-    and  his  wiU  was  prorod  by  dl  the  execotars.    Ate 
quiry.      He  therefore  dismissed  the  biU  as  to  so   the  testator's  death  &e  bantangbi^nesB jraa  earned 
much  of  it  as  sought  to  establish  an  equitable  mort-  [  on,  Henry  Simpson  being  admitted  a  partner. 


Dm 


mucn  Of  II  at  sougni  lo  esuwiisn  an  eqaiu>uu>  mwi-  i  "•■>  ^^^  ,  „.-.,~--  ™r:>  "r f^       i_  ^r- 

gage,  but  without  prejudice  to  another  biU  being   biU  waa  filed  against  the  three  (oecutan  fcr  tte 

filed.    He  was  also  oC  opinion  that  the  plaintiff  was"  administiation  of  the  testotor  s  ettate ;   irndtBiK 

not  entitled  to  a  general  account  of  testator's  real   stating  the  circnmstanoes  befM»  menaonwl,  alkted 

the  absence  of  any  allegation  on  thebiU   that  apphcation  had  berai  made  to  tke  ewatni^ 

-      -  -    '.     .  o       .  .    ^gj    i^  ^jgy  j^^    rendered   an   acooun^    bat 


estates^ 

to  support  such  a  decree.  But  he  decreed  an  account 

of  the  penonal  estate. 

Marck  24  and  25. 

Rbevzs  c.  Bakkk. 

Practice — Revivor— Motion  by  executor  iff  deeeated 

drfendani — Coitt. 
The  euit  having  abated  by  Ike  death  qf  one  qf  tke 
dtfendantt,  tke  executor  of  tke  deceated  dtfend- 
ant  moved  on  notice  b(/bre  decree  tkat  tke 
plaint^  thould,  within  ten  dayifrom  the  date  qf 
the  order,  file  a  bill  qf  revivor  or  tupolement 
againit  the  executor,  or  m  d^ault  tkereqfthat  tke 
pImntiFt  bill  migkt  itand  ditmitted  at  agmntt 
the  tatd  late  difendant,  with  cottt. 
Held,  that  the  plaintiff  had  an  option,  to  revive  or 
not,  and  tkat  the  executor  qf  the  deceated  dtfend- 
ant  had  no  meant  qf  compelling  kim  to  revive, 
and  the  motion  wat  ditmitted,  but  without 
eoiti. 

Motion  on  notice  before  decree  by  the  executor  of 
the  late  Mrs.  Lucy  Bridger,  deceased,  one  of  the 
defendants,  that  the  plaintiff  should,  within  ten  days 
from  Uie  date  of  the  order  to  be  made  on  the  motian, 
file  a  bill  of  revivor  or  supplement  against  the 
executor,  or  that  in  default  thereof  the  plaintiff's  bill 
might  stand  dismissed  as  against  the  said  late  de- 
fei^ant,  Lucy  Bridger,  with  costs. 

R.  Palmer,  with  whom  was  Cole,  for  tlie  motioD, 
dted  Bumell  v.  T^e  Duke  qf  WelUngion,  6 
Sim.  461. 

W.  W.  Cooper,  contri,  contended  that  the  upli- 
cation  was  unusual,  and  that  there  was  no  preoMMnt 
for  the  order  sought.  The  only  authority  on  the 
subject  was  the  case  dted,  which  was  made  in  the 
absence  of  the  plaintiff,  and  in  which  no  mention 
was  made  of  the  costs ;  that  even  if  that  case  could 
be  considered  as  an  authority  for  an  order  that  the 
plaintiff  should  revive  within  a  limited  time,  or  in 
defhult  that  the  suit  might  be  dismissed,  it  clearly 
was  no  authority  for  an  order  in  the  terms  of  the 
notice  that  the  bill  should  stand  dismissed,  with 
costs.  The  63rd  order  of  May,  1845,  provided  for 
the  case  of  a  s<de  plaintiff  dying,  and  enabled  a  de- 
fendant to  compel  his  legal  representative  to  revive, 
but  did  not  provide  for  a  case  like  the  present.  He 
dted  Smith's  Handbook  of  Chancery  Practice.  259. 
R.  Palmer,  in  re|dy,  contended  that  the  order  to 
revive,  or  that  the  suit  be  dismissed,  was  one  of  course 
(1  Daniel's  Ch.  Prac.  787);  and  that  the  Court 
having  jurisdiction  to  make  such  an  order,  clearly 
had  power  to  deal  with  the  costs. 

The  Master  of  the  Rolls.— I  do  not  at  present 
see  why  an  executor  of  a  deceased  defendant  should 
not  be  allowed  to  compel  the  plaintiff  to  revive  the 
suit.  It  would  be  a  great  hardship  for  an  executor 
to  be  obliged  to  stand  by  for  any  length  of  time, 
with  a  bUl  ai  revivor  impending  over  aim.  How- 
ever, as  there  seems  to  be  some  doubt  on  the  prac- 
tice, I  will  cause  inquiries  to  be  made,  and  state  my 
opinion  to-morrow. 

Tuetday,  March  25.— The  Master  of  the  Rolls. 
— I  have  caused  inquiries  to  be  made  as  to  the  prac- 
tice in  this  matter,  and  am  disappointed  in  finding 
it  to  be  that  the  plaintiff  has  an  option  to  revive  or 
not,  and  the  executor  of  a  deceased  defendant  has 
no  means  of  compelling  him  to  revive.  I  therefore, 
with  regret,  must  decline  to  make  any  order  on  the 
motion.  ____^ 

vzoa-oBAvosb&os  xvxaBr 

BSVOa'S  OOVBT. 

bported  by  Oio.  8.  AujrvTT,  Esq.  of  Dm  ICddla  Tsaipls, 
BaRiBtsr-at.law. 

Wedntday,  Dec.  18. 
Simpson  v.  Cbapmait. 
Eteceptiontfor  innffftcitncy—Partnertkip 
aeeounit. 
A.  a  partner  in  a  bank  with  B.  and  C.  died,  leav- 
ing D.  hit  reeiduary  legatee,  and  B.,  B.  and  P. 
kit  exteutort.    B.  wat  tfflerwardi  admitted  a 
partner  m  tke  bank.    D.  filed  a  bill  againtt  B., 
S.  and  r.  for  the  adminittrution  ofA.'t  tttato. 


that  inch  account  waa  incomplete  and 
feet,  especially  with  refetenoe  to  the 
share  and  interest  in  the  banking  basiBcas.  taA 
the  capital  and  effects  thereof,  and  the  mode  is 
which  the  same  had  been  dealt  with,  and  tliat  the 
plaintiff  had  required  a  furtbn  account,  wfaicb  bad 
been  refused.  The  biU  also  chaiged,  tliat  in  fact  tka 
bosiDets  bad,  since  the  testator's  death,  been  eanidl 
on  by  means  of  the  capital  which  was  therein  at  tke 
time  of  his  deatii,  and  that  the  plaintiff  waa  entiflBd, 
if  it  should  be  for  hit  benefit,  to  have  the  tastetor'a 
estate  credited  with  one-thiid  of  the  profits  vAaA 
had  arisen  from  the  basinets  uaoe  the  tettater't 
death,  with  an  option  of  taking  the  teatator'a  liiai* 
at  it  wit  at  his  death,  with  interett  theteoa;  aad 
farther,  that  the  aasets  of  the  partnership  ou^  no* 
to  be  realised,  and  its  debts  and  liabilitiet  dist^iaifej^ 
and  the  one-third  therdn  beloBgina  to  the  testator 
ascertained  and  paid,  or  if  it  thoula  be  mote  (or  fba 
plaintifl's  advantage,  that  the  dafendantt  ovdit  to  bt 
charged  with  the  value  thereofatthe  teatatoPa  im&, 
with  interett  thereon.  Amoag  the  inttDOgatoM* 
were  the  following :—  ^ 

"Whether,  in  fact,  the  bnanett  in  the  taid  bsB 
mentioned  had  not,  tince  the  death  of  tiie  tettatac^ 
been  carried  on  by  means  of  the  ca|atal  whidi  waa 
therein  at  the  time  of  hit  death,  or  tome  otiwr  t^ 
what  capital  ?  .  . 

"  What  hat  been  the  amoant  of  the  ptodti  sT  tbe 

said  banking  bnttnett  in  eadi  and  ataiT  yair  taa* 
the  taid  tettator't  death? 

"  What  it  DOW  the  value  ct  tbecviial  tbaraoLoc 
of  the  asseta  thereof  after  dedudinf  itt  liaMitifa? 

"  Whether  the  tmd defendant*,  John  Chapmanwia 
Henry  Simpton,  or  Abel  Chapman,  have  bnwghft 
any  capital  into  the  taid  butineit  tinee  th«  tMd  tea* 
tator's  death? 

That  the  defendants  thoald  set  foctii  an  aoMOt 
of  all  sums  drawn  out  of  the  taid  banking  boaatia 
by  the  taid  John  Chapman,  Henry  Simpaon,  aad 
Abel  Chapman  respectively  tinae  the  taid  teatatoi't 
death." 

The  defendant!  declined  to  answer  tlMae  inteiio. 
gatories,  and  accordingly,  the  exoeptiona  now  eoaiq| 
on  to  be  heard  were  taken  to  their  answer. 

Malint  and  Prior,  appeared  in  tapport  of  Oe  «i> 
ceptions. 

R.  Palmer  aad  CSmirtai  appeaced  for  the  ilfdnid 
ants. 

Malint,  in  reply. 

The  following  aathoritiea  aad  eitet  were  died: 
Wigram  on  Discovery,  165;  Rove  t.  Teed,  lb  Vtt. 
378 ;  Somerville  v.  Maekau,  16  Vea.  384 ;  Adanm 
V.  Fither,  2  Myl.  &  Cr.  549;  Laneatter  r.  Suora. 
1  Ph.  349;  PrancU  v.  Wigxett,  I  Madd.  258;  ITcrf. 
derbum  v.  Wedderbum,  2  iCeen,  722;  Wood  «; 
Hitchinat,  3  Bea.  504 ;  De  Feuekiree  v.  Dtnem,i 
Bea.  110 ;  and  fVay  v.  Dattett,  5  Haie.  55. 

The  VICE-CHANCELLOR  Said  that  the  qoeatatM 
under  consideration  related  to  the  capital,  pnfitt, 
and  the  internal  aibirt  of  a  bankSig  partaeraUpb 
They  were  put  in  a  suit  in  which  the  accoonta  of  that 
partnership  could  not  be  taken,  and  in  a  loit  vaicM' 
over  to  which  one  of  the  partners  in  that  hanlr^a^ 
house  was  not  a  party.  He  did  net  find  it  neoaaaary 
to  say  that  such  a  state  of  dicumstaaees  w«i  ef 
itself  necessarily  decisive  against  the  right  to  pat 
the  questions,  but  that  much  mav.  he  tlunachi^ 
safely  be  said,— that  in  such  a  state  or  cireamttaact% 
the  Court  ought  to  require  the  quettioat,  if  eapable 
of  being  put  at  all,  to  be  pat  our  where  thev  wen 
founded  upon  ipedfic,  pointed  allqntiont  or  dear 
and  anquettiontble  materialitjr.  Tb*  allegatioM 
on  this  record  were  such  at  in  hit  jod^ent  to  laliata 
him  firom  dedding  the  general  prinaple,  and,  ea»> 
sidering  the  natore  of  the  qnettiont,  and  the  natara 
of  the  record,  the  allegations  were  not  to  pointetl 
not  so  precise,  nor  of  such  dear  and  nnqnettionahle 
materiality  as  to  entitle  the  plaintiff  to  have  then 
answered.  He  overruled  the  exceptiont  the  leas  sua- 
willingly  as  the  questions  appeared  to  him  to  be  not 
probably  put  with  no  other  object  than  that  of  joatifl^ 


Digitized  by 


Google 


Mat  IQ,  1851.] 


THE  LAW  TIMES. 


-71 


V.  C-  KMtCHT  BRUer*   COURT. 


V'   C.   KNMHT  WHiCt't   COURT. 


OWON'S  HNCH. 


Satwrday,  Mat/  3. 

Waiwoktb  e.  Holt,  and  Sis  Tbb  Impekixi. 

Bake  or  Bnqland. 

Mat-Stoei  Qimpanie$  Wmdmg-ttp  AeU — OM*  i» 
Jitmter  nit. 

Prior  to  tit  patttna  qfihe  WnuUng-itp  Act*  a  nit 
tfot  htttititttd  for  winding  up  the  dfain  ^f  a 
tompaM}/,  and  againtt  nmt  of  tht  dyendantt  tit 
till  wa*  ditmitted  vith  eo$u.  Subiequenil)^  an 
order  under  the  above  Act*  to  tehid  up  the  com- 
pany teat  obtained,  and  the  official  manager  peti- 
tioned for  the  payment  to  htm  iff  a  eum  tn  wurt 
Mtmkiing  to  the  credit  of  the  nit.  The  drfend- 
mtte  agoHul  lehom  the  bill  had  been  diemieeed, 
and  who  were  unable  to  obtain  their  eoetefrom 
the  plaint^f,  appeared  upon  thie  petition,  and 
nted  thatlhetr  cotte  might  be  patd  out  qf  the 
fitnd  in  court,  and  it  woe 

Held,  that  they  were  entitled  to  have  their  cotte  to 


t  nrit  of  Walworth  t.  ffolt  was  lostStnted  lome 
time  since,  for  the  purpose  of  winding  up  the  ^airs 
nf  the  Imperial  Banlc  of  England.  It  was  found, 
bowerer,  that  from  tlie  numMr  of  necessary  parties 
to  the  sHt,  and  other  drcumstances,  it  was  imprac- 
ticable to  obtain  the  proposed  object  in  this  manner. 
After  the  passing  of  tne  Joint-Stock  Companies 
'Winding-ap  Act,  lS18,  an  order  for  winding  up  this 
'  oompanr  waa  obtained.  The  official  manager  now 
petiOoned  for  the  payment  out  of  court  of  a  sum  of 
inanay  paid  in  in  the  suit  of  VTalworth  v.  ffolt. 

Bacon  and  J,  V.  Prior  appeared  in  support  of  the 
IMtitkn. 

mielt,  Fleming,  and  Hardy,  for  Afferent  parties 
in  the  suit,  consented  to  the  oraer  being  made. 

Hare,  for  some  defendants  in  the  suit,  against 
whom  the  bill  bad  been  dismissed  with  co^  asked 
that  their  costs  should  be  paid  oat  of  tlie  fund  in  the 
first  Instance.  The  costs  had  been  taxed,  but  the 
plaintiff  was  unable  to  pay  them.  In  consequence 
of  these  defendants  not  being  at  present  parties  to 
the  suit,  they  had  not  been  serred  with  the  petition. 

Boeon  for  the  oSdal  manager,  contended  that 
fhe  remedy  of  these  defendants  could  only  be  against 
tbeplaintiff  in  the  suit. 

Tne  Vice-Chancxllob  said,  tiiat  it  waa  no  more 
than  reasonable  and  just  that  these  defendants'  costs. 
Bad  the  costs  of  their  appearing  on  the  present  peti- 
tion, should  be  paid  out  of  this  fund,  and  he  shoidd 
atim  accordingly.         _^ 

Jb  ArrrB's  settlement,  and  the  13  and  14  Vict. 

C.60. 

Afpointment  qfnew  Truiteee— Bight  to  tranter  of 

etoeJf. 
Jbt  order  under  the  3Sth  eeetion  ef  the  Trustee  Act, 

18S0,  only  amount*  to  a  declaration  by  the  Court 
that  the  new  truetee*  are  the  proper  perioni  to 

Aaoe  the  ttoek  transferred  to  them;  andiherrfore 

the  new  trutteee  cannot,  under  nchan  order,  and 

the  26th  eeetion  qf  the  Act,  require  the  Bant  of 

England  to  tranter  to  them  ttock  etanding  in  the 

Maiet  (if  the  old  trutteee. 

By  an  order  made  in  this  matter  on  the  15th  of 
Vebmary  last,  aA«r  reciting  (among  other  thin^)  the 
•etflement  made  in  the  marriage  of  the  late  Sir  E. 
B«>wyer  Smyth,  Baronet,  and  that  John  Weylaod, 
one  of  the  trustees,  was  desirous  of  being  discharged, 
and  that  John  Ballard,  anotlier  of  the  trustees,  was 
incapable  to  act;  it  wu  ordered  that  Sir  C.  W. 
Champion  de  Ciesngny,  Bart.,  the  Rer.  A.  J.  E. 
Bower  Smyth,  G.  W.  J.  GyU,  and  B.  B.  H.  Rod- 
wril  be  appointed  new  trustees  of  the  settlement  in 
tbe  place  of  the  said  John  Weyland  and  John  Bal> 
laid,  the  late  Sir  John  Tyrrell,  and  the  hUe  Mr. 
Btnitt ;  and  it  was  declared  that  the  right  to  the  sum 
of  12,169/.  17s.  2d.  Three  per  cent,  consolidated 
iMok  annuities,  standing  in  the  names  of  the 
laid  J.  Weyland  and  J.  Ballard,  as  the  survivors 
in  the  Joint  account  of  the  four  trustees,  'vested 
in  the  four  new  trustees ;  ud  it  was  directed  that 
fb*  rigU  to  transfer  the  stock  so  Tested  in  the 
new  trostees,  under  the  provisions  of  the  Trustee 
Act,  1850,  be  exercised  by  them  in  obtaining 
a  transfer  into  their  own  names  of  the  stock  to  ^ 
ndd  upon  the  trusts  of  the  settlement  The  Bank 
of  England  refused  to  act  under  this  order,  and  on 
11m  28ai  of  April  an  application  on  the  subject  was 
made  to  the  Lord  Chancellor,  who  directed  that  the 
matter  should  be  brought  before  the  Vice-Chan- 
oallor. 

HeadUtm  appeared  for  the  parties  upon  whose 
petition  the  order  waa  made. 

The  Vici-Chamcellor  inquired  on  what  ground 
tlia  bank  refused  to  act  under  the  order. 

Wigram,  for  the  Bank,  said  that  so  fur  as  the  ap- 
pointment of  new  trustees  was  concerned,  the  bank 
aad  nothing  to  objects  for  the  Court  would  satisfy 
Itself  that  the  order  for  the  appointment  waa  correct. 
Tlie  Thistee  Att,  1850,  however,  did  qot  authorise 
nch  a  declaration  as  waa  contained  in  this  order, 
namely,  that  the  right  to  the  stock  shooU  vest  in 
Ibe  new  trustees.  Tlie  stock  was  standing  in  th« 
names  of  two  parsons,  and  they  only  could  be  par> 
mittadby  thehank  to  make  a  transfer  of  it. 


HeaHam  eoniended  that  the  Coort  was  to  be 
satisfied  that  such  a  case  was  made  out  as  to  enable 
it  to  act  under  the  3Sth  section,  and  then  the  powers 
of  the  26th  section  might  be  brought  into  operation. 
By  the  35th  section  it  is  provided,  "  that  it  shall  be 
lawful  for  the  Court  of  Clianoary,  upon  making  any 
order  for  appointing  a  new  trustee  or  new  trustees, 
either  by  the  same  or  any  subsequent  order,  to  vest 
the  right  to  call  for  a  transfer  of  any  stock,  subject 
to  the  trust,  or  to  receive  the  dividiends  or  ineome 
thereof,  or  to  sue  for  or  recover  an^  chose  in  action 
subject  to  the  trust,  or  any  interest  m  respect  there- 
of, in  the  person  or  persons  who  upon  the  appoint- 
ment shall  be  the  trustee  or  trustees."  The  2Gth 
section  shewed  what  was  the  eflSsct  of  an  order  made 
under  the  35th  section,  and  tha«fore,  as  the  present 
case  was  within  the  latter  section,  the  Bank  were 
wrong  in  refusing  to  act  under  this  order. 

The  Vice-Chancsi-lor  said  that  in  his  opinion 
an  order  under  the  35th  section  only  amounted  to  a 
dedaration  by  the  Court  that  the  new  tmstees  were 
the  proper  persons  to  have  the  stock  transferred  to 
them.  Those  persons  would  therefore  have  to  apply 
to  the  persons  in  whose  names  the  stock  was  stand- 
ing, to  transfer  it  to  them.  If  those  persons  should 
be  unable,  or  refuse,  to  make  the  transfer,  resort 
must  be  bad  to  otherprovisions  in  the  Act  applicable 
to  those  events.  Toe  order  in  the  present  case 
must  ba  discharged,  so  far  as  it  directed  that  the 
right  to  the  stock  should  be  exercised  by  the  new 
trustees  in  obtaining  a  transfer  of  the  stock,  and  in- 
stead of  that  direction  he  should  declare  that  the 
right  to  call  for  a  transfer  of  the  stock  should  be 
vested  in  the  new  tmstees. 

Wigram  asked  for  the  costs  of  the  Bank's  ap- 
pearance, the  Lord  Chancellor  having  directed  that 
the  Bank  should  be  served. 

Headlam  opposed  this,  but 

TIte  Vicb-Cbahcellor  directed  the  costs  of  the 
Bank  to  be  paid  by  the  petitioners. 


CosiKOR  ft«bi  Cantt*. 
■  < 
oevsT  or  Quaaws  sairoa. 

Beported  hy  Asak  Bmustos  and  FAro  PAnnax, 
Bsqrs.  Barristers-at-Iiaw. 

Saturday,  April  26. 
Rbo.  r.THB  Mancbestbr  akd  Sovth  Junction, 
&c.  Railway  Company. 
Rating  of  railway — Value  cf  adjoining  land. 
Where  a  line  of  railway  it  carried  through  a  town, 
and  the  value  qf  the  adjoimng  land  for  building 
purpotet  it  greater  than  the  value  of  the  land 
utea  for  the  purpote  of  the  railway,  the  poor- 
rate  u  not  to  he  impotea  upon  the  railway  com- 
pany at  if  their  land  wot  qf  equal  value  with  the 
land  adjoining,  but  upon  an  etiimate  qf  what  a 
tenant  would  give  for  it  in  itt  emitting  condition. 
Upon  appeal  against  a  rate  for  the  relief  of  the 
poor  of  the  township  of  Manchester,  the  Sessions 
confirmed  the  rate,  subject  to  a  case. 

It  appeared  that  about  one  mile  and  a  half  of  the 
defendant's  line  of  rulway  passed  through  the  town- 
ship of  Manchester,  and  that  the  land  adjoining  that 
part  of  the  railway  was  of  great  value,  in  conse- 
quence of  its  eligibility  for  buildini;  purposes.  The 
parish  officers  had  assessed  the  land  occupied  by  the 
company  for  the  purposes  of  the  railway  upon  a 
rateable  value  of  2,000<.  according  to  the  value  of 
tlie  atyoining  lands ;  Init  it  was  found  by  the  case 
that  if  the  land  was  rated  upon  an  eetimato  of  the 
amount  which  a  tenant  would  pre  for  it,  in  its 
actual  condition  as  a  line  of  railway,  the  rateable 
value  would  be  300/.  only.  The  question  was, 
whether  the  land  was  to  be  rated  according  to  its 
value  as  land  merely,  or  according  to  its  value  as  a 
line  of  railway. 

Peacock  (with  him  Wheeler)  in  support  of  the 
order  of  Sesisions,  contended  that  as  the  land  was 
the  subject-matter  of  the  rate,  the  amount  for  which 
the  land  would  let  to  a  tenant  waa  the  criterion  of 
rateable  value ;  and  if  the  defendants  chose  to  use 
the  land  in  such  a  manner  as  to  render  it  less  pro- 
ductive than  otherwise  it  would  be,  the  other  rate- 
payers were  not  to  suffer  on  that  account.  Un- 
auestioaably  if  the  mode  of  occupation  increased 
le  value  of  the  land,  the  rate  would  be  proportion- 
ably  increased;  but  it  did  not  follow  that  if  the 
mode  of  occupation  decreased  the  valae,  the  rate 
ought  on  that  account  to  be  less.  (R.  v.  The  Orand 
Junction  Railway  Company,  4  Q.B.  Rep.  18.) 

Sir  F.  Kelly  and  Cowling,  oontr^,  were  not  called 
upon. 

Patteson,  J.  (a)— It  is  quite  clear  tliat  the  rate- 
able value  ought  to  be  reduosd  to  the  sum  for  wliidi 
the  railway  would  let  as  a  railway.  There  is  no 
ground  whatever  for  rating  it  acoortling  to  the  value 
of  the  adjoining  land  ;  brcause  though  the  land  is 
the  subject-matter  of  the  rate,  this  is  not  land  which 
could  be  used  for  any  other  purposes  than  the  rsil- 


(«}  Lord  Campbell,  C.J.  wu  sittiiig  in  the  ooort  for 
ig  Oiowa  Case*  reserved. 


A 


way.    Tlie  esmpany's  Act  of  Parliament  devotee  it 
to  that  purpose,  aodprevents  any  other  use  of  it. 
WioHTMAN  and  Erle,  JJ.  concurred. 

Rate  amended  aeeordinglp. 

Rbo.  v.  Thomas  Cowaiu). 
Municipal  eorporatton—Qfxo  warr«ato— Election 
qf  councillor— Votinp-papert—Deteription  of 
eamUdate't  flaee  qf  abode. 
Bee.  \42i^itc6  Wm.  4.  c.  76,  appliei  only  to  cure 
an  inaeeurate  deteriptien  qf  the  right  place  qf 
abode  in  a  voting-paper,  delivered  upon  the  elec- 
tion qfeomneiUor  under  tee.  32. 
An  accurate  deecription  qf  a  wrong  place  rendirt 
the  voUng-pemer  bad. 

This  was  an  Information  in  the  nature  of  a  rao 
warranto,  calling  on  the  defendant  to  shew  by  what 
authority  he  assumed  to  exercise  the  office  of  town- 
councillor  of  the  borough  of  Cambridge,  for  East 
Barnwell  ward ;  to  which  the  defendant  pleaded  his 
eleetion  to  that  office  on  a  vacancy. 

Replication,  in  substance  that  some  of  the  voting- 
papera  on  which  the  defendant  relied  contained 
erroneous,  fUse,  and  untrue  statements  of  the  place 
of  abode  of  the  defendant,  inasmuch  as  they  stated 
it  to  be  in  Gonville-plaoe,  in  the  said  borough, 
whereas,  in  troth  and  in  fact,  the  real  residence  was 
in  Newmarket-road,  in  the  said  borough ;  and 
Gonville-piace  wasin  the  East  BamweU  wud,  while 
the  Newisarket-road  was  in  the  West  BwnweU 
ward,  and  the  distaace  of  one  iiron  the  other  was 
2,000  yards. 

Rejoinder. — That  Gonville-place  (stated  in  the 
Totinr-papen  to  be  his  place  of  abode)  had  been  and 


was  the  place  of  his  abode  for  three  years  next  he- 
ld up  to,   and  until  a  short  time,  to  wit, 
twenty-one  days,  before  the  said  election ;  and  tiiat 


the  Slid  Oonvule-plaee,  before  and  at  the  time  of 
the  said  election,  and  the  delivery  of  the  said-voting 
papera  waa  commonly  understood,  that  is  to  say,  in 
and  throughout  the  said  borough,  to  continue  to  be 
his  place  of  abode,  and  that  the  descriptions  of  &a 
defendant'jn  the  voting-papers  were  respectively  such 
descriptions  sa  to  be  and  as  then  were  commonly 
understood  in  and  throughout  the  borough,  as  de> 
scriptions  of  him,  the  d^endant,  by  his  diristian 
name  and  surname,  with  his  place  of  abode  and  de- 
scriptioo. 

Demurrer  and  joinder. — By  stat  5  A  6  Wm.  4, 
c.  76,  a.  32,  it  is  enacted, '"  that  every  election 
of  oouncillon  within  any  borough  according  to 
the  provisions  of  this  Act,  shall  be  hdd  before 
the  mayor  and  assessors  for  the  time  being  of 
each  borougfa,  except  as  herein  excepted,  and  the 
voting  at  every  election  shall  commence  at  nine 
o'clock  in  the  forenoon,  and  shall  finally  close  at 
four  o'clock  in  the  aftnnoon  of  the  same  day,  and 
shall  be  condncted  in  manner  following  (that  is  to 
say) : — Bverjr  burgess  entitled  to  vote  in  the  elee- 
tion of  councillors  may  vote  for  any  number  of  per- 
sons not  exceeding  the  number  of  coonciUon  then 
to  be  chosen  by  delivering  to  the  mayor  and  asset- 
son,  or  other  presiding  officer,  as  hereinafter  men- 
tioned, a  voting-paper,  containing  the  ChriMian 
names  and  surnames  of  the  persons  for  whom  he 
votes,  with  their  respective  places  of  abode  and 
descriptions,  such  paper  being  previously  signed 
with  the  name  of  the  burgess  voting,  and  with  the 
name  of  the  street,  lane,  or  other  place  in  whidi 
the  property  for  which  he  appears  to  be  rated  on  the 
burgess-roll  is  situate."  By  the  43rd  section,  where 
a  boroQgh  is  divided  into  wards,  the  aldermen  and 
assessors  of  each  ward  are  to  have  the  same  power 
in  regard  to  elections  in  their  ward  as  the  mayor  and 
assesson  of  the  whole  borough,  if  not  divided  into 
wards.  The  142nd  section  provides,  "that  no  mis- 
nomer or  inaccurate  description  of  any  person,  body 
corporate,  or  place,  named  in  any  schedule  to  tUs 
Act  annexed,  or  in  any  roll-liat,  notice,  or  voting- 
paper  required  by  this  Act,  shall  hinder  the  fml 
operation  of  this  Act  with  respect  to  such  person, 
body  corporate,  or  place,  provided  that  the  descrip- 
tion of  such  person,  body  corporate,  or  place,  be 
such  as  to  be  commonly  understood." 

Wateon  (Worlledge  with  him)  in  support  of  the 
demurrer. — In  these  voting-papers  there  is  an  un- 
true, not  an  inaccnrate,  description  of  the  place  ef 
abode ;  and  there  is  nothing  m  the  statute  to  cure 
such  a  defect.  (R.  v.  Deiphton,  5  Q.B.  896; 
Sheldonr.  Fletcher,  5  CD.  15.) 

Cowling  (ffaylor  with  him)  contr&. — The  object 
of  the  I42nd  section  was  to  prevent  objections  «t 
this  kind  ;  and  to  render  any  descriptibn  of  a  person 
sufficient,  which  would  dearly  designate  him  to  the 
common  understanding  of  his  neighbonra.  In  the 
present  instance  the  mistake  as  to  the  place  of  aboila 
coaid  not  mislead  any  one  as  to  the  person  intended ; 
and  the  rejoinder  positively  alleges  that  the  descrip^. 
tion  of  the  defendant  in  the  voting-paper  was  such  m 
was  thronghont  the  borough  commonly  understood 
to  be  his  proper  description.  Plobably,  if  the  de- 
fendant's new  address  had  been  inserted,  it  migU; 
to  common  underatanding,  have  less  claariy  da- 
sicnated  the  penon  meant. 

PATTEaoN,  J.— This  question  must  be  detaraiaet 
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bf  the  Act  of  Parliament  Now  sec.  32  reaairas  tiiat 
the  TOtiDC-paper  shall  cootain  the  place  of  abode  of 
the  candidate ;  and  it  is  admitted  that  the  rotinK- 
papers  in  question  did  not  contain  the  defendants 
place  of  abode  st  the  time  of  election,  bat  described 
him  by  another  place,  whera  he  had  preTioosly  re- 
sided. It  is  said,  however,  that  the  defect  is  cored 
by  the  142nd  section ;  bnt  if  that  section  is  read,  as 
it  clearly  most  be,  reddtndo  ringula  ringulit,  it 
only  provides  that  no  insccnrate  description  of  any 
place  named  in  any  voting-paper  shall  hinder  the  full 
operation  of  this  Act  with  respect  to  sach  place,  pro- 
ved that  the  description  of  snch  place  be  socD  as 
to  be  commonly  understood.  It  applies,  thetefore, 
to  the  inaccurate  description  of  the  actual  place  of 
Abode :  but  that  is  not  this  case.  Here  the  descrii>- 
tion  of  the  place  is  quite  accurate ;  but  it  is  an  accu- 
rate description  of  a  wrong  place;  and  to  that  the 
:8ection  does  not  apply. 

WiaaniAN,  aad  Eklk,  JJ.  concnrred. 

jMdgmeni/or  the  Grown. 

Monday,  April  27. 

Rso.  V.  HiNBY  Thompson  and  Othbiis. 

itdUtment — Lamtation  of  time — Repeal  (ff  ttat. — 

Compiraeff—ltepuimant  verdict. 
The  defendant*  were  indicted  for  eonipiring  to  pro- 
cure the  removal  qf  certain  foreign  good*  from 
bonded  warehoutet,   teithoul    payment  m   the 
dutie*  due  upon  removal.    7*Ae  Cuttom*  Act*  in 
force  at  the  lime  aseigned  to  the  eontpiraey  were 
etat*.  Z  ic  i  Wm.  4,  cc.  51—61,  wAie*  were  re- 
pealed {except  a*  to  dutie*  payable  under  them) 
by  ttat.  Sle9  Viet.  e.  84.     The  indictment  wai 
not  preferred  until  after  the  patting  of  the  later 
ttatute: 
SM,  that  neither  the  Umitalion  elaute  in  ttat.  3  Sc 
4  H'ai.  4,  e.  S3,  «.  120  (which  u>a*  m  the  *ame 
Umguage  a*  ttat.  8  Jr  9  Viet.  c.  87, 1. 134),  nor  Me 
rqpMo/  (^  the  Aett  themtelvet  vat  any  antwer  to 
the  indtetmenl. 
An  indictment  for  eontpiraey  charged  "  that  A.,  B. 
and  C.  did  contpire  together,  and  with  diver* 
other  penont  to  the  juror*  unknown,"  i(c.    No 
evidence  wot  offered  Reeling  any  other  pertom 
than  A.,  B.  and  C.    The  jury  found  A.  guUty, 
but  acquitted  B.  and  C.  being  nf  opinion  that 
either  B.  or  C.  wa*  guilty,  but  not  being  able  to 
■    determine  which  qf  the  two : 
Meld,  by  Lord  Campbell,  C.J.  Patteeon  and  Cole- 
ridge, J  J. :  diteentiente.  Brie,  J.  that  the  verdict 
wot  ineontiitent,  and  that  A.  wat  entitled  to  an 
aemittal, 

Thia  was  an  indictment  against  Henry  Thompson, 
Samoel  Tlllotson,  and  Samoel  Henry  Maddox,  found 
■at  the  lisneashire  Assizes,  bnt  removed  into  this  court 
by  •  certiorari,  which  charged  that  the  defendants 
"  onlawfally  and  (raadentty  did  combine,  eoDspire, 
confederate,  and  agree  togetlier,  and  with  divers 
other  persons  to  the  jurors  unknown,"  to  canse  and 
^rocnre  certain  foreign  gtiods,  which  had  been  there- 
tofore imported,  and  which  were  deposited  in  cer- 
tain approved  vaults,  and  npon  the  removal  of  which 
-certain  duties  would  be  due  and  of  right  payable  to 
onr  Lady  the  Queen,  clandestinely  and  illegally  to  be 
removed  from  the  vaults  where  the  same  were  de- 
pomted,  without  the  payment  of  the  duties,  &c.  with 
Intent  to  cheat  and  denrand  our  Sovereign  Lady  the 
Queen  of  divers  large  sums  of  money,  dec.  &c. 
There  were  various  counts  in  the  indictment  setting 
out  different  overt  acts,  and  there  were  also  counts 
«harging.  generally,  a  conspiracy  to  delmad  the 
Queen  of  duties  payable,  without  setting  out  any 
overt  acts.  The  date  assigned  to  the  conspiracy  in 
each  count  was  May  13,  1^1,  and  the  evidence  was 
■oonfined  to  transactions  happening  between  the 
yeon  1839  and  1842.  At  the  trial  beforo  Cress- 
well,  J.  at  Liverpool  at  the  Summer  Assizes,  1850, 
it  appeared  that  the  defendant  Thompson  was  the 
.occnpier  of  certain  bonding  warehouses,  from  which 
it  was  alleged  that  the  conspincy  contemplated 
the  removal  of  certain  goods  without  the  payment  of 
^uty,  and  that  Tillotson  and  Maddox  were  servants 
is  the  docks,  called  "  lockers,"  in  the  keeping  of 
<m»  or  other  of  whom  from  time  to  time  would  be  a 
key,  without  the  use  of  which  the  goods  could  not 
be  got  from  the  warehouses.  No  other  person  was 
shewn  to  be  connected  with  any  snch  fraud  as  was 
■ditifsfd  in  the  indictment  but  the  three  defendants. 
The  jury  were  satisfied  that  Thompson  conspired 
with  one  or  other  of  the  two  lockers,  i.e.  either 
-with  Tillotson  or  Maddox,  bnt  as  they  could 
not  say  with  which,  Tillotson  and  Maddox  were 
hoOk  acqnitted,  and  a  verdict  of  acquittal  was 
«](0  daimed  for  Thompson,  upon  the  ground  that 
one  man  could  not  be  guilty  of  conspiracy,  and  that 
0M  only  penoDS  with  whom  Thompson  could  have 
oonipired  were  acquitted.  It  was  also  contended  at 
tlse  trial,  that  thia  prosecution  was  barred  by  stat. 
.3  &  4  Wm.  4,  e.  53,  s.  120,  or  that  the  Acts  of  Par- 
JiUMDt.  stats.  3  &  4  Wm.  4,  cc.  51-61,  being  repeafed 
by  Stat  8  &  9  Vict  c.  84,  s.  1,  no  indictment  could 
Ite  sustained  fnr  a  oonspiiBeyto  commit  an  oflence 
•gainst  a  rqiealed  statute.  The  learned  judge  over- 
loled  all  thaaeol^iections,  and  directed  a  verdict  to  be 


entered  for  the  Crown  against  the  defendant  Thomp- 
son. In  the  following  term  a  rule  niti  was  obtained 
for  a  new  trial,  upon  the  ground  of  misdirection, 
against  which 

The  Attorney-General,  Knowlee,  and  Edward 
Jamet  now  shewed  canse.  1.  This  indictment  is 
maintainable.  SUt.  3  &  4  Wm.  4,  c  53,  s.  120, 
enacts,  "that  all  suits,  indictments,  or  informations 
exhibited  for  any  offence  against  thia  or  any  other 
Act  relating  to  the  customs  in  any  of  his  Majesty's 
Courts  of  tLecord  at  Westminster,  or  in  Dublin,  or 
in  Edinburgh,  or  in  the  Royal  Courts  in  Oie  Clunnel 
Islands,  shall  and  may  be  had,  brought  sued,  or 
exhibited  within  three  years  next  after  the  date  of 
the  offence  committed.'  The  present  indictment  is 
for  a  conspiracy,  which  is  not  an  offence  against  the 
statute,  but  at  common  law ;  and,  (iirther,  it  waS' 
exhibited  before  the  gnnd  jury  at  the  Assizes,  and 
not  in  any  of  his  Migesty^s  Courts  of  Record  at 
Westminster.  The  word  "indictments"  is  fiiUy 
satisfied  by  reference  to  the  indictments  mentioned 
in  sec.  1 12,  as  to  be  preferred  in  the  name  of  the 
Attorney  .6en««I,  and  probably  sec.  120  was  framed 
with  a  reference  to  sees.  75  and  112.  The  Crown  is 
not  to  be  barred  from  prosecuting  offenders  ex- 
cept by  express  words  of  limitation ;  and  if  all 
indictments  against  the  Cnstoms  Acts  are  within 
sec.  120,  it  would  follow  that  the  felonies  made 
capital  by  sees.  58,  59,  would  also  be  witiiin  it, 
and  barred  by  a  limitation  of  three  yean.  Again, 
the  repeal  of  Stat  3  &  4  Wm.  4,  c.  53,  by 
Stat  8  &  9  Vict  c.  84,  8.  I.  is  no  answer  to  this 
indictment.  A  conspiracy  is  not  an  offence  against 
the  Act,  for  the  conspiracy  might  Ctil  or  be  detected, 
and  so  no  offimce  sgsdnst  the  Act  be  committed, 
though  the  conspiracy  would  be  complete.  Besides, 
Stat  8  &  9  Vict  c  84,  s.  1,  expressly  keeps  alive  the 
former  Acts,  as  to  the  duties  due  and  payable,  or 
penalties  or  forfeitures  Incurred  under  the  former 
Acts,  and  this  conspiraey  is  in  regard  to  the  duties 

Sayable.  2.  The  acquittal  of  the  other  two  defen* 
ants  does  not  operate  as  an  acquittal  of  Thompaon. 
The  chai^  in  this  indictment  is  joint  and  several. 
Thompson  is  charged  with  conspiring  with  the  other 
two,  and  with  divers  persons  nnknown.  The  word 
"other"  has  either  no  meaning,  or  it  means  other 
than  Thompson,  or  than  Tillotaon,  or  than  Maddox, 
as  applied  to  each  respectively.  When  the  petty 
jury  cannot  say  whether  Tillotson  or  Maddox  were 
the  co-conspirator,  snrely  the  co-conspirator  is  nn- 
known. The  gi^  of  the  offence  is  the  conspiracy. 
The  finding  of  the  frand  jury  is  separate  as  to  each, 
and  in  principle  their  trial  must  be  considered  as  the 
trial  of  each.  If  Tillotson  and  Maddox  had  been 
tried  first  their  acqnittal  or  conviction  could  not 
have  been  made  evidence  against  Thompson.  S. 
V.  Kvmenley,  I  Stra.  193;  Reg.  v.  Heme,  dted. 
Ibid.  195.  In  considering  the  case  of  Thompson, 
the  acquittal  of  the  others  ought  no  more  to  be  re- 
garded than  if  they  had  been  tried  sepontel;^.  The 
finding  of  the  petty  jury  is  equivalent  to  this — "  we 
cannot  say  which  of  the  two  defendants,  'nUotson, 
or  Maddox,  is  guilty," — it  does  not  mean  "we  find 
that  both  of  them  are  innocent"  (They  referred 
also  to  Rex  v.  Buth,  R.  &.  R.  272.) 

Murphy,  Seijt.  Cowling,  and  H.  Hiil  in  support 
of  the  rule. — 1.  All  oflfences  agunst  the  customs  are 
creatures  of  the  statute  law,  and  depend  entirelynpon 
it  and  therefore,  the  limitation  cannot  be  got  rid 
of  by  investing  a  statutable  offence  with  a  com- 
mon law  character.  The  words  in  sec.  120  are  not 
"indictments"  npon  the  statute,  but  "indictments" 
generally.  The  other  words  in  the  section,  with 
reference  to  the  Courts  at  Westminster,  apply  only 
to  "suits  or  informations."  Then  the  repeal  of 
the  statute  destroys  eva7thing  of  which  the  statute 
must  be  the  basis.  Not  every  conspiracy  is  indict- 
able; but  a  conspiracy  to  do  an  nnlawful  act  is  un- 
doubtedly so.  The  only  unlawful  act  suggested  was 
made  nnlawful  by  the  statute,  and  the  statute  being 
repealed,  the  illegality  of  that  act  ceases,  and  so  the 
indictable  character  of  the  conspiracy.  2.  The 
acqnittal  of  two  of  the  defendants  inures,  under  the 
drcnmslsncee,  to  the  acquittal  of  all.  If  Thomp- 
son, Tillotson,  and  Maddox  only  had  been  indicted, 
without  the  mention  of  divers  unknown  persons,  it 
would  as  plainly  follow  that  the  acquittal  of  two  of 
a  charge  of  conspiracy  wrought  the  acquittal  of  sU, 
as  that  the  acquittal  of  one  has  that  effect  when  two 
only  are  charged.  The  words  "divers  other  per- 
sons "  mean  "  other  than  "  those  mentioned  before, 
because  Thompson,  Tillotson,  and  Maddox  are 
persons  known  to  the  grand  jury,  and  the  "  other 
persons"  mentioned  in  the  indictment  are  declared 
to  be  nnknown  to  them.  An  alternative  verdict, 
snch  as  that  Thompson  conspired  with  Tillotsoo  or 
with  Maddox,  would  be  wholly  unprecedented,  and 
bad  in  law.  (Rex  v.  Pywell,  1  Stark.  402,  was  also 
mentioned  by  them.) 

Lord  Campdkli,,  C.J. — I  am  of  opinion  that  the 
first  objedioD  cannot  Im  topported.  If  we  look  to 
the  piMn  laognag*  employed  oy  see.  120  of  the  stat. 
3&  4  Wm.  4,  c  53,  we  see  that  it  cannot  embrace 
indictments  found  ata  Court  of  Oyer  and  Tenniner 
.  at  the  Assizes,  but  is  confined  to  indictments  found 


in  this  Court  at  Weatminster.    This  iniUctmesit  wsi 
not  so  found,  bnt  wa*  found  at  the  assizes   at  Lan- 
caster.   It  is  suggested  that  the  words  of  aee.  U9 
may   be    taken    distributively,     and    may    aaeaa 
"  suits   or  informations   exhibited   in  smy  ot    hi* 
Majesty's    Courts   of    Record    at  Westminster," 
and    indictments    wheresoever    fonnd.        But    I 
think   a   reference   to   sees.    75   and    112,    aheai 
that  a  man   limited   construction   was    inttaided. 
The  urgument  as  to  tlie  repeal  of  the  statute  canaot 
prevail.    A  conspiracy  is  an  offence  at  coounon  law, 
consummated  as  soon  as  it  is  entered  into.     Here,at 
tlie  time  of  the  conspiracy,  the  Queen  vras  of  rigjit 
entitled  to  the  duties  in  respect  of  whi<A  it  was 
entered  into.  The  second,  o^ection,  however,  seen* 
to  me  to  be  insuperable.    We  must  take  it  upon  tlia 
evidence  as  the  same  thing  as  if  the  indictnaeot  had 
i>eenaninst  the  threedefendants,  and  no  evidence  had 
been  offered  except  against  them.  If,  then,  ttieverdict 
had  l>een  against  Thompson,  and  in  ftvoor  oTTSDot- 
son  and  Maddox,  it  could  not  have  been  sapportod. 
It  is  allowed  that  if  then  be  an  indictinent  against 
two  for  conspiracy,  and  one  be  acquitted,  the  odMC 
must  be  acauitted  likewise.    I  cannot  tiiatinjiaidi 
that  case  ana  the  present  for  the  jury,   in  pimit  at 
tut,  declare  that  ue  two  last-namM  deftmdants  did 
not  conspire  with  the  first,  and,  if  so,  he  could  not 
conspire  with  them.    The  only  mode  in  which  it 
struck  me  that  the  verdict  eoud  be  supptnted  wii^ 
as  a  finding,  that  Tliompson  conspired  with  either 
Tillotson  or  Maddox.    But  I  am  satisfied  tiat  *a 
indictment  in  those  terms  would  be  contrary  to  law, 
and  a  verdict  equally  so.    The  expreasioa  "  divaa 
others  to  the  jury  unknown"  cannot  indade  Tillot- 
son nor  Maddox!    Neither  the  gtvnd  jury  nor  (te 
petty  jnry  could  have  intended  that 

Pattbson,  J. — I  quite  agree.  I  hardly  lOUNrla 
what  the  wood  "  inmctments,"  in  sec  120,  dom 
refer,  but  probably  it  means  tiie  same  as  the  in&t- 
ment  preferred  by  the  Attorney-General,  qwkm  of 
in  sec  112.  At  all  events,  sec  120  u  confined  to 
proceedings  in  tiie  Superior  Courts  at  WestminsHr. 
Upon  the  other  point,  I  am  of  opinion  tiiat  Thomp- 
son could  not,  upon  the  evidence,  have  been  con- 
victed of  oonspiriiiKwith  petvons  nnknown,  the  same 
being  other  than  Tillotson  or  Maddox.  The  evi- 
dence was  applied  only  to  the  three  persons  named, 
and  fiuling  as  to  two  of  them  it  nib  sltogetiMr. 
There  would  otherwise  be  a  contradiction  in  tfaa 
verdict  for  a  conspiracy  implies  mutual  cDOsent  and 
agreement  The  indictment  would  have  been  ptored 
ifit  had  charged  simply  that  Thompson  eonspind 
with  certain  persons  to  the  jurors  mnown. 

CoLKBiDOB,  J. — I  am  of  the  suae  opnuon  upon 
botii  points.  Upon  the  first  it  is  sufifaaent  to  tar 
that  tnis  charge  is  not  witiiin  the  words  of  sec  \m, 
either  as  to  the  court  in  which  it  is  preferred.  <a  the 
matter  of  the  eharge  itself.  Upon  tne  otha  point  I 
think  yon  must  read  this  indictment,  ipving  to  ordi- 
nary laognage  its  ordinary  meaning.  It  imports 
that  each  defendant  conspired  witii  the  rest  >nd 
witi^  some  others  who  are  unknown.  What  amount 
of  evidence  would  suffice  for  separate  trials  of 
these  persons  is  wholly  immaterial.  Tbejoryfiad 
that  ndther  Tillotson  nor  Maddox  was  guilty  with 
Thompson,  and  there  was  no  evidence  against  any- 
body else.  Upon  ordini^  prindples  tiiat  is  an  ae- 
quitial  of  Thompson.  The  difficulty  is,  because  of 
the  reason  assigned  by  the  jnry  for  the  aoqmttaL 
But  in  point  of  feet,  uiey  are  acquitted  with  all  the 
legid  consequences  of  an  acquittal,  and  ThompaOB, 
standing  alone,  cannot  be  convicted  of  conspiiaiEy. 

Eble,  J. — Upon  the  second  point  I  diner  with 
the  rest  of  the  Court  It  is  dearly  cooced^  that 
the  defendant  Thompson  was  shewn  to  be  actually 
guilty  of  the  offence  in  respect  of  which  he  was  io- 
dictcd.  Then,  la  that  offence  comprised  in  the  terms 
of  the  indictment  upon  which  he  was  tried  ?  The 
language  of  the  inoictment  must  be  tried  by  the 
rules  of  pleading,  not  by  the  common  interpretatian 
putu^n  ordinary  language.  There  is  a  conTcntional 
meaning  attached,  for  pleading  purposes,  to  a  variety 
of  allegations  of  time,  value,  and  the  like,  in  every 
indictment,  which  is  wholly  different  from  the  meaa- 
ing  which  would  belong  to  the  same  expresaons  ia 
the  language  of  ordinary  life.  Where  an  oftnos 
charged  npoi|i  several  is  of  such  a  nature  that  oae 
may  De  guUty ,  and  the  others — some  or  all  of  them— 
not  guilty,  the  matter  must  be  coniidered  as  to  each  as 
if  he  were  indicted  alone.  And  forther,  vrith  refer- 
ence to  each,  though  the  same  offence  n)*y  bt 
charged  in  an  indictment  in  a  variety  of  ways  in 
various  counts,  and  with  attendant  circumstances  of 
more  or  leas  aggravation,  if  the  offence  of  which  the 
defendant  is  proved  to  be  guilty  be  indnded  in  the 
matter  diarged,  the  defSandant  may  be  found  guillT 
without  the  dreumstances  of  aggravation,  and  ia 
any  one  of  the  forms  included  m  the  in^ctmeot 
The  present  indictment  indudes  a  charge  ot  eon- 
spiiacy  in  a  wiety  of  forms.  It  impute*  that 
Ttiompaon  conspired  with  Tillotson;  that  he  oca- 
spired  with  Maddox ;  that  he  conspired  with  an  on- 
Imown  person.  If  any  of  those  alternatives  h* 
proved,  the  indictment  i*  sustained  as  against  biD>. 
The  judge  ought  to  turn  up  the  evidence,  and  tilV 
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QUECNf   BCNCH. 


QUEEN'S   BENCH. 


QUEEN'S   BENCH. 


Am  opinion  of  the  jory  upon  «adi  bf  itself.  Did 
ThomMon  oons|ni«  to  do  the  metten  here  com- 
plained of?  The  joiy  wy  that  he  did.  Did  he  con- 
Bpu»  witii  Maddoz  or  with  Tillotion?  The  jorr 
aaawer,  "wecumotwr:  we  we  rare  he  oonipiied 
with  one  of  them."  llien  he  conspired  with  a  per- 
son unknown.  The  person  is  as  much  nnVnown 
when  the  jorj  cannot  prononnce  upon  an  altetnatire 
of  thia  kind,  as  when  they  hare  no  idea  whaterer  of 
who  tlae  second  conspirator  is.  They  may  well  say, 
in  sucIb  a  state  of  donbt  between  two  offenders,  that 
the  actval  offender  is  unknown  to  them.  I  thlok  it 
would  K>e  a  violation  of  the  rules  of  pleading  to  strain 
the  wovds  here  employed  to  their  strict  meaning  in 
ao  ordinary  grammatinl  sense,  and  as  we  are  oeca- 
slonaUy  compelled  to  defeat  justice  by  adhering  to 
the  rulos  of  pleading,  it  would  be  satisfactory  to  my 
mind  that  jostioe  should  sometimes  be  assisted  by  a 
simiUr  adherence.         __  JRuU  aifoliUe. 

Wednadau.  AprU  30. 

KSO.  V.  ThX  DbAN  AMD  CbaPTKR  Of  RoCHBSTKa. 

Itandamut — Juriidielum — Intertit — Viiiior—^- 
peal  —  Matler  qf  grammBr  tehool — CSnu*  qf 
removal. 
Upon  the  cotutmclion  qf  tit  ttaitUu  qfJXochetter 

Cathedral: 

'Htld,  that  the  power  qf  the  dean  and  chapter  to 

appoi'tt  "nd  remove  the  matter  qf  the  cathedral 

grammar  tchool  viat  tubject  to  the  control  qf  the 

oithop  at  vititori  and  that  a  matter  who  had 

iee»  removed  by  the  dean  and  chapter  wat  not 

entitltd  to  a  mandamns  commandtng  them  to 

reitore    him,  he  not  having  appealed  ta  the 

Hihop. 

Zne  eemte  (ff  removal  wat  the  publication  qf  a  libel 

r^eeting  upon  the  bithop  at  well  at  upon  the 

dean  aiia  chapter: 

Seld,  that  the  bithop  had  not  tueh  an  interttt  m 

the  matter,  at  would  prevent  Um  from  deciding 

an  appeal  bu  the  matter  agmntt  hit  removal ;  and 

tu  would  therefore  be  a  tiMeient  exeute  to  the 

matter /or  not  appealing  to  him. 

Ufandamut,  oommandinir  the  dean  and  chapter  of 

the  cathedral  church  of  Rochester  to  restore  the 

Bev.  Robert  Whiston  to  the  office  of  head  master 

of  the  cathedral  grammar  school,  from  which  ha  had 

been  removed  by  the  dean  and  chapter. 

Return,  in  substance,  that  the  said  cathedral 
church  was  founded  and  endowed  by  letters  patent 
of  King  Henry  8,  and  that  by  the  statutes  the 
dean  and  chapter  bad  the  power  of  appoint- 
ing and  removing  the  master  of  the  cathedral 
grammar  school,  of  which  the  Bishop  of  Rocbeeter 
for  the  time  being  was,  by  the  same  statutes,  ap- 
pointed the  visitor,  and  that  Mr.  Whiston  had  not 
appealed  to  the  visitor  as  he  might  and  ought  to  have 
done. 

Pleat  in  bar. — 1.  That  the  prosecutor  had  not 
been  removed  for  a  lawful  cause;  2.  That  the  dean 
and  chapter  had  removed  him  (the  prosecutor)  for 
the  pobluation  of  a  pamphlet,  entitled  "Cathedral 
Trosts  and  their  Folfilment,"  in  which  pamphlet  he 
had  charged  the  bishop  with  conniving  at  toe  mis- 
application of  the  cathedral  funds  by  the  dean  and 
diapter,  and  also  with  being  gnil^  of  a  similar 
offence  while  formerly  dean  of  the  cathedral  chureh 
of  Worcester ;  and  that,  by  reason  of  the  premises, 
the  Bishop  of  Rochester  had  such  a  personal  interest 
in  the  subject  matter  of  the  appal  as  disqualified 
him  ftom  deciding  upon  the  same  in  his  capacity  of 
visitor ;  3.  That  the  prosecutor  had  been  dismissed 
Crom  his  office  upon  the  grounds  stated  in  the  plea, 
•nd  npon  no  other  grounds,  viz.  that  he  had  com- 
pUned  to  the  dean  and  chapter  that  they  had  neg- 
lected to  increase  the  allowances  assigned  by  the  sta- 
totes  for  the  support  and  maintenance  of  students 
end  poor  scholars,  which  allowances,  notwithstanding 
the  vast  increase  in  the  income  from  the  catbednd 
lands,  remained  the  same  as  they  were  in  the 
time  of  King  Henry  8,  while  the  whole  of 
the  said  increMed  income  was  divided  by  the  dean 
and  chapter  among  themselves;  that  not  meeting 
with  any  redress  from  the  dean  and  chapter,  he  ap- 
plied to  the  bishop,  who  refused  to  hear  his  appml ; 
that  in  consequence  he  published  a  pamphlet  entitled 
"Cathedral  Trusts  and  their  FiUfilment,"  which 
was  then  set  out  in  the  plea,  and  the  contents  thereof 
aUeged  to  be  true;  that  the  dean  and  chapter  of 
Rochester  hid  twice  removed  him  (the  prosecntor) 
Aom  his  said  office  of  head  master  of  the  cathedral 
echool  by  a  deed  poll,  in  which  thejr  declared  that 
they  removed  him  for  the  publication  of  the  said 
pamphlet,  whi<^  they  allMed  to  be  a  slanderous 
libel  npon  the  bishop,  and  Stia,  and  chapter  of  Ro- 
dwtter,  as  well  as  upon  the  bishop*,  and  deans,  and 
Goaptera  of  the  cathedral  chnrches. 
Qeneial  demurrer  to  those  pleas. 
The  following  are  tiie  material  statute*  set  ont  in 
thepleas:— 

The  26th  statute  (ifrsMrisfrmniM/ieisefsoniM 

vvormatoribui)  gave  tiie  power  to  the  dean,  or.  In 

Us  absence,  to  tiu  vice-dean,  and  chatter,  to  appoint 

the  head  master. 

3Sth.  "Ut  in  aode^  noitrft  moram  b^btg/Om 


servetur,  siataimns  et  volumns,  at  si  qois  minomm 
canonicorum,  derieomm,  ant  aliomm  ministrorum,  in 
levi  culpft  deliqnerit,  arbitrio  decani,  aut,  eo  absente, 
vice-decani,  oorrigetur.  Si  navius  fuerit  delictum 
(si  justnm  indicabitur),  ab  iisdem  ezpellatur  a  quibus 
nierit  admlssns." 

38th.  "Cul  quidem  episcopo,  prcaentis  statnti 
vigore,  plenam  conoedimus  potestatem  et  authorito- 
tom,  nt  super  siognUs  articnlis  in  statutis  nostris  con- 
tentis,  etdequihoMunque  aliis  articnlis  statu tum,  oom- 
modum  aut  nonorem  ecclesic  nostra  concementibus, 
decanum,  canonicos,  minores  canonicos,  cseterosqne 
ministros  interroget  et  cogat  eomm  quemlibet  per 
juramentum  ecclesic  prsesentem  ventatem  diceie 
de  omnibus  delietis  et  criminibos  quibuscunqne. 
Comperta  et  probata,  jnzte  delicti  et  eriminis  men- 
(onm,  poniet  episcopns  atque  reformet,  omniaqae 
bdet  qute  ad  vitiorum  reformationem  necessaria 
videbuntur,  quttgue  ad  vitilatorit  offieium  dejure 
perlinere  dignoteentur.  Quos  <|uidem  omnes,  tam 
decanos  quam  canonicos,  et  alios  eoclesia  nostra 
ministioa,  quoadaliaprKmissa,  volomns  et  mandamus 
ipsi  episcopo  parere  et  obedire." 

The  case  was  argued  Saturday,  April  26,  and  Wed- 
nesday, April  30,  by  Sir  F.  Kelly  {Cowling  with 
him)  fa>  snpport  of  the  demurrer.  Sir  F.  Thetiger 
(with  him  W.  D.  Lewit  and  Boehfort  Clarke)  on 
the  part  of  the  prosecutor. 

Sir  F.  Kelly  contended  that  the  statutes  clearly 
conferred  upon  the  bishop  a  complete  visitatorial 
autiiority ;  and  that  Mr.  Whiston's  remedy  was  by 
appeal  to  the  vintor,  and  not  by  writ_of^iiuni<iamtu. 
Phillipt  r.  Bury,  4  --  ■      - 


Mod.  109;  2  T.  R.356;  Dr. 
Walker' t  case,  Cas.  temp.  Hardwicke,  212 ;  R.  v. 
The  Dean  and  Chapter  qf  Chetter,  19  L.  J.  485, 
Q.B.  The  pretence  that  the  bishop  was  personally 
interested  in  the  matter  was  no  answer  to  the  re- 
turn. It  might  as  well  be  said  that  a  judge  of  this 
court  could  not  try  an  action  or  an  indi<^ent  for 
libel,  whicli  reflected  upon  himself. 

Sir  F.  T%eiiger,  conti^ — 1.  Assuming  the  bishop 
to  be  visitor,  he  has  no  jurisdiction  in  this  case,  on 
aeconnt  of  his  personal  interest  in  the  matter.  No 
man,  by  the  law  of  England,  can  be  judge  in  his 
own  cause ;  and  the  bishop  would  be  so  if  he  were 
to  decide  this  case.  When  the  matter  came  before 
him  he  would  have  to  decide  upon  the  truth  or  ftlse- 
hood  of  an  accusation  made  against  himself  as  well 
as  against  the  dean  and  chapter;  and  it  was  no 
answer  to  say  that  he  might  ezerdae  his  visitatorial 
(Actions  by  deputy ;  because  in  the  ejre  of  the  law 
the  deputy  was  identified  with  the  principal,  and  in- 
terest in  the  principal  disqualified  both.  (A.  v.  The 
Bithop  qf  Sly,  2  1.  U.  33S;  Jt.y.  The  Bithop  of 
Chetter,  2  Stra.  797;  recognized  by  Lord  Hard- 
wicke, 1  Ves.  471,— and  by  stat.  2  Geo.  2,  c.  29 ; 
Brookt  V.  Barl  Bivert,  Hardr.  503;  fTooiI  v.  The 
Corporation  qf  London,  1  Salk.  397;  Holt,  396; 
Day  V.  Savadge,  Hob.  87 ;  Beg.  v.  The  Cheltenham 
Committionert,  I  Q.  B.  467;  B.  v.  Tht  Jutticet  qf 
Hertt,  6  Q.  B.  763 ;  Beg.  v.  The  Abtrdare  Canal- 
Company.  19  L.  J.  251,  Q.  B.;  14  Jur.  735;  The 
Ortmd  Junction  Canal  Company  v.  Dimei,  12  Beav. 
77.)  2.  The  biahop  has  not  in  any  case  any  visitetorial 
anthority  in  regnd  to  the  grammar  school;  the 
words  of  the  38ui  statato,  de  vititatione  eccletia, 
arelarn  enough  to  i^ve  that  authority ;  bat  they  are 
oontroued  by  uie  othier  statutes,  which  shew  that  the 
intention  was  to  place  the  management  of  the 
grammar  school  in  the  hands  of  the  dean  and 
chapter.  The  power  of  appointing  and  removing 
the  master  is  given  to  them  alone;  and  if  thev  abuse 
that  power,  this  Court  will  correct  them.  (Attor- 
ney-General V.  MidHelon,  2  Ves.  327;  B.  v.  The 
Buhop  of  Ely,  cited  supri;  Com.  Dig.  tit. 
"  Visitor.'')  Lastly,  the  publication  of  the  pamph- 
let is  not  graviut  delictum  within  the  meaning  of 
the  stetntes;  and  so  the  removal  of  Mr.  Whiston 
was  unlawful. 

Fatteson,  J. — The  first  qoestion  here  is,  whether 
the  bishop  has  any  visitatorial  authority  in  respect 
to  the  grammar  schooL  That  depends  upon  the 
35th  and38th  statutes.  (His  lordship  read  them.) 
Now  I  think  the  38th  gives  the  bishop  not  only  an 
original  but  an  appellate  jurisdiction,  as  was  held  in 
the  case  of  B.  v.  The  Dean  and  Chapter  qf  Chetter, 
19  Law  J.  Q.B.  485,  which  I  cannot  distii^iushfiwm 
the  present  case.  Then  has  there,  in  the  coarse  of 
the  proceeding  b^  the  dean  and  chapter,  been  soch 
an  ezoess  of  jurisdiction  as  calls  upon  this  Court  to 
interfere  by  mandamut  t  I  think  certainly  not  I 
do  not  see  how,  in  the  circumstances  under  which, 
or  the  manner  in  which,  the  removal  takes  place, 
there  can  be  such  an  excess  of  jurtsdiction  as  would 
oust  the  visitor  of  his  jurisdiction,  and  enable  us  to 
interfere.  It  is  not  a  matter  of  disoelion  with  as ; 
it  has  been  universally  lud  down  that  we  cannot  in  ■ 
terfere,  if  the  visitor  has  the  power.  Bat  then  we 
eome  to  the  answer  set  up  in  the  second  plea,  that 
the  pamphlet  reflected  on  the  bishop,  and  that  he  was 
thereftire  personally  interested.and  had  nojurisdiction 
in  the  matter.  Many  cases  were  dted  to  shew  that 
BO  man  can  be  judge  in  his  own  cause  {Day  v. 
Savadge,  Hob.  87;  Wood  v.  The  Corporation  qf 
XeMiM(,Sdk.397  i  Brookty.  EarlBhert.liMtiLimi 


B.  V.  Bithop  qf  Bly,  2  T.  R.  338) ;  and  other  more 
recent  cases  in  this  Court  relating  to  the  interest  of 
magistrates  in  cases  heard  at  Quarter  Sessions.    The 
principle  cannot  be  denied, — the  only  question  is, 
whether  it  is  applicable  to  the  present  case.    Now, 
the  master  of  the  school  is  not  appointed  by  the 
bishop  in  any  case;  he  has,  therefore,  no  interest  in 
the  appointment.    It  was  otherwise  in  B.  v.  The 
Bithop  of  Ely ;  but  there  he  had  no  visitetorial  power 
at  all.    80  in  all  the  other  eases,  the  interest  was  a 
direct  interest  in  the  subject  matter  to  be  decided ; 
here  it  is  clear  that  the  bishop  has  no  direct  interest; 
but  it  is  artptei  that  he  is  interested  ia  the  removal 
of  Mr.  Whiston,  because  he  is  himself  included  in  the 
reflections  which  the  pamphlet  contains  against  the 
dean  and  chapter.  The  removal,  however,  is  the  act  of 
the  dean  and  chapter  only ;  the  bishop  is  not  a  party 
to  it ;  nor  has  he  any  personal  interest  in  theallegea 
misapplication  of  the  funds.    The  question  for  the 
visitor  is,  whether  the  publifxtion  of  the  pamphlet 
was  a  sufficient  cause  for  the  removal;  even  if  the 
question  were  whether  Mr.  Whiston  had  been  pro- 
perly punished  for  libelling  the  bishop,  which  it  is 
not,  I'  do  not  think  he  would  be  so  interested  as  to 
Ume  his  jurisdiction.    The  bishop  might  still  bring 
his  action  or  indict  for  the  libel ;  and  he  seems  to 
me  to  be  in  no  way  interested  in  the  removal.    The 
drcamsUnce  that  Mr.  Whiston  has  chosen  to  add 
to  his  pamphlet  some  reflections  on  the  bishop,  can- 
not enable  him  to  oust  the  bishop  of  his  jurisdiction. 
In  Brookt  v.  Lord  Bivert,  the  prohibition  was  re- 
fused, and  the  Court  said  that  &vour  was  not  to  be 
presumed  in  a  judge ;  so  here  &vour  is  not  to  be 
presumed  in  the  bishop,  because  he  has  been  re- 
flected upon  in  the  pamphlet.    The  pleas,  therefore^ 
afford  no  answer  to  the  return,  and  therefore  oar 
judgment  must  be  for  the  defendants. 

WioBTMAN,  and  Eble,  JJ.  and  Lord  Camp- 
BBLL,  C.J.(a)  concurred. 

Judgment/or  the  dffendantt, 

Thunday,  May  1. 
Olovxr  v.  Tbb  Nokth  Staftobdsbibb  Rail- 
waV  Compant. 
Bailway — Landowtier — Bight  (^Action. 
The  leit  ^whether  landtare  "iniurioutly  (ffected 
by  the  conttruction  qfa  railway"  within  the  mean- 
ing ofttat.,  8^9  Vict.  c.  20, 1. 6,  it  whether  the 
Imdt  are  deteriorated  in  value  by  an  act,  far 
which,  if  done  by  an  individual,  the  landowner 
might  maintain  an  action  on  the  eate. 
Where  a  private  road  leading  to  the  houte  and 
landt  qf^a  landowner  wat  trotted  upon  a  level  by 
a  railway,  gatet  being  placed  aerott  the  road  upon 
each  tide  qf  the  ratlway,  and  the  curve  qf  the 
railway  wat  tueh  that  there  wat  tome  caution 
required  in  erottingin  order  to  avoid  accidentt,  tht 
Jury  having  found  that  the  houte  and  landt  were 
by  thete  etrcumttaneet  deteriorated  in  value : 
Held,  that  the  landowner  wat  entitled  to  mdwsm- 
tation  upon  the  ground  that  hit  landt  were  "  in- 
jurUmtly  effected"  within  the  meaning  qf  ttat. 
8  4-9  Vict.  c.  20,  t.  6. 

This  was  a  special  verdict  found  at  Uie  Lent  As- 
sizes, 1850,  for  the  coontv  of  Stafford,  before  Patte- 
son,  J.  in  an  action  of  debt  brought  under  the 
anthority  of  Stat.  8&9Victc  18,s.68,torecovertha 
amount  of  compensation  daimed  by  the  plaintiff  from 
the  defendants  in  respect  of  his  Unds  being  injuriously 
affected  by  the  construction  of  the  North  Stafford- 
shire Railway,  the  defendants  having  failed  to  callout  a 
jury,  or  to  have  the  compensation  assessed  in  man- 
ner prescribed  by  the  statute.  The  question  raised 
for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiff's Unds  were  injuriously  affected  by  the  con- 
struction of  the  railway  within  the  meamng  of  stat. 
8  &  9  Vict  c.  20,  s.  6. 

It  appeared  that  the  house  situate  upon  the  plain- 
tiff's lands  was  at  a  distence  of  350  yards  from  the 
nearest  part  of  the  rulway,  and  that  no  part  of  the 
plaintiff  s  lands  was  at  a  less  distance  than  115  yards 
from  the  railway.  The  railwav,  however,  crossed 
upon  a  level  two  private  roads  (over  which  the 
plaintiff  had  a  right  of  way  to  his  lands)  running  at 
a  small  angle  to  each  other,  which  were  the  the  only 
modes  of  access  to  the  plaintiff's  house  and  lands 
(the  Sideway  estate)  from  any  high-road.  The  curve 
of  the  railway  at  the  point  where  it  crossed  one  of 
the  private roadswas such,  thattrains  progressing  along 
the  railway  could  not  be  seen  until  within  eighteen 
seconds  of  their  crossing  the  road.  Gates  wen  con- 
structed npon  both  sides  of  the  level  crossing  at  eadi 
private  road,  which  were  kept  locked,  the  plaintiff 
odng  aUowed  a  key  and  a  key  being  kept  also  at  a 
lodge  at  a  little  distance.  The  jury  found  that  the 
plamtiff's  house  and  lands  (the  Sideway  estate)  were 
deteriorated  in  value  by  the  construction  of  the  rail- 
way, but  left  the  question  before  stated  open  for  the 
determination  of  the  Court 
Whaleley  (with  him  Phipton)  tor  the  plaintifll 
Keating  for  the  defendants. 
Stats.  8  &  9  Vict,  c  18,  s.  68;  c.  20,  ss.  6, 16; 
Beg.  V.  The  Eattem  Counliet  Bailway  Company. 


(a)  Lord  OamptwU,  O  J,  wh  only  praMst  doiiac  past 
'~rF. Tbssigwsnihssseos'  " 


eftheaigmaeatoCC 


day. 
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THE  LAW  TIMES. 


[YoL  it. Ko.  4«. 


QUEENS   BENCH. 


QUEENS   BENCH. 


QUEEN'S  BENCH. 


2  Q.B.  347 ;  He*  t.  The  London  Dock  Companp, 

5  A.  &  E.  163;  Cooling  r.  TTie  Grtat  Northern 
Railway  Company,  19  L.  J.  25,  Q.B ;  Turner  r. 
Shield  and  Roiherham  Rnheay  Company,  19  M. 

6  W.  425. 
liOrd  Campbell,  C,J. — It  is  quite  clear  tliat  tlie 

plaintiff's  propertr  is  depreciated  in  valae  by  the 
company  haTin^;  done  that  whicli  would  have  been 
an  actionable  injory  but  for  the  powers  giren  to 
them  by  their  special  Act.  That  is  a  fur  criterion 
by  which  to  decide  tliis  qoestion.  There  Toay  be 
sach  a  thing  as  a  loss  inconseqnenceof  the  oonstnic- 
tion  of  a  railway  withont  there  being  any  claim  for 
compensation,  e.g.  if  that  which  is  done  by  the  rul- 
way  might  lawfuUy  hare  been  done  by  some  persons 
without  the  aid  of  any  Act  of  Parlument.  Here, 
by  the  erection  of  the  gates  at  all  events,  tl>ere  is  an 
annoyance  and  a  damage  to  the  plaintiff  in  respect  of 
the  occnpation  of  liis  Itonse  and  lands,  for  which, 
even  if  it  had  been  done  by  the  owner  of  the  land 
over  which  the  pluntiff  has  the  right  of  way,  the 
])laintiff  might  hare  maintained  an  action. 

Patteson,  J. — ^This  cannot  be  put  as  a  mere  in- 
convenience to  the  plaintiff.  The  jury  say  his  lands 
■re  depreciated  in  value  by  it.  u  so,  surely  they 
are  injuriously  aiTected. 

WioHTMAN,  J. — The  right  test  is  this:  if  the 
owner  of  the  land  had  done  upon  his  own  land  what 
the  railiray  company  has  done,  the  plaintiff  would 
have  had  a  right  of  action  in  respect  of  the  iiqnry 
to  his  property. 

Erle,_  J. — I  think  the  principle  snnested  for 
determining  this  question  is  correct,  arm  that  the 
plaintiff  has  here  a  cause  of  action  both  in  respect 
of  the  gates  and  the  passage  of  the  trains. 

Jwigmentfor  the  plaintiff. 

PiLLAT  and  An'otbek  v.  Richabdson  and 

Otheks. 

Practice — Plea  in  abatement. 

A  plea  in  abatement  it  wiUtin  Beg.  Gen.  H.  T.  4 

Wm.  4,  R.  1.  and  \f  entitled  nf  a  date  different 
from  that  upon  whtt-h  it  it  pleaded  wilt  be  tel 

atide  at  an  irrepularity. 

This  was  an  action  against  several  defendants  upon 
a  charter-party.  Tlie  defendants  pleaded  in  abate- 
ment the  non-joinder  of  other  co-contractors.  The 
plea  in  abatement  was  dated  April  8,  1R51,  which 
was  the  date  also  of  the  affidavit  of  the  trnth  of  the 
plea,  &c.  Tlie  pica  andaccompanying  affidavit  were 
not,  boirever,  delivered  until  the  areemoon  of  the 
9th  of  April.  The  plaintiff  applied  to  a  judge  at 
chambers  to  set  the  plea  aside  for  irregularity,  and 
the  matter  was  by  the  judge  referred  to  this  Court. 
A  rule  niti  having  been  obtained  to  set  aside  the 
plea  in  abatement  for  irregularity  with  costs, 

Atherton  shewed  cause. 

Waiton  and  Rew,  in  support  of  (he  rule. 

See  Johnson  v.  Popplewett,  2  C.&J.bU;  Reg. 
Gen.H.T.4Wm.4,  pi.  J. 

By  the  Court.  ___  Rule  ahiolute. 

Doe  dem.  Tatbam  v.  CATTAUoitE. 
Deed — Erature  in  immaterial  part. 
An  erature  or  interlineation  appearing  upon  the 
face  of  a  deed   it  to  te  pretumed,  unleit  the 
contrary  be  theien,  to  have  been  made  at  the  time 
qfthe  execution  of  the  deed. 
A  Judge  may  theryore  leave  it  at  a  queitionfor  the 
fury,  ictuther  the  erature  or  interlineation  took 
place  before  the  exicution,  although  there  it  no 
other  etidence  on  that  tubject  than  the  deed  itielf. 
Ejectment  upon  the  forfeiture  of  a  lease  on  breach 
of  a  covenant  to  insure,  tried  before  Parke,  B.  at  the 
last  Kingston  Assizes.    The  lessor  of  the  plaintiff 
produced,  in  support  of  his  title,  a  lease  and  an 
assignment,  in  which  there  were  erasures  and  inter- 
lineations in  parts  not  material  to  the  case,  neither 
in  the  covenant  to  insure  nor  in  the  proviso  for 
le-entry.    It  was  objected  that  the  deed  was  void, 
nnless  the  erasures  were  explained ;  but  the  learned 
judge  asked  the  jury  whether  they  were  made  before 
or  after  execution,  and  the  jury  said  before  execu- 
tion.   The  verdict  was  accordingly  found  for  the 
lessor  of  the  plaintiff. 

Thurtday,  April  \7. — Pearton  moved  for  anew 
trial,  on  the  ground  of  misdirection.  .The  judge 
ought  to  have  told  the  jury  that  it  lay  on  the  plain- 
tiff to  explain  the  erasures;  and  no  evidence  was 
S'ven  on  the  subject.  (Piqgott'a  case,  11  Rep.  27; 
am.  Dig.  Fait,  F.  1 ;  Knight  v.  Clementt,  8  Ad.  & 
EL  213  ;  CUfford  v.  Parker.  2  M.  &  G.  909.) 

Cur.  adv.  vult. 
Iiord  Campbell,  C.J.  now  delivered  the  judg- 
ment of  the  Court  (a). — In  this  case  the  deed  on 
which  the  lessor's  title  depended,  when  produced, 
happened  to  have  an  interlineation  and  an  era- 
sure in  parts  not  material.  An  objection  was  made 
that  the  deed  was  void,  unless  the  lessor  of 
the  plaintiff  gave  evidence  to  shew  when  the  al- 
tirations  were  made.  The  learned  judjj;e  left  it 
to  the  jury  to  say  whetlier  the  alterations  were 
made  beiote  the  execution  of  the  deed ;  and  it  was 


found  tiiat  tbey  were.  In  movini  for  a  new  (rial  it 
was  contended  that  tiiis  question  oogfat  not  to  have 
been  left  to  the  jury  withont  some  evidenee  berfdes 
die  deed  itself.    In  Co.  Litt.  225,  b,  it  is  said  tiiat 


aocieotiy  if  a  deed  appealed  erased  or  interlined  in 
places  material,  the  judges  held  it  to  be  void ;  but  in 
later  times  the  judges  have  left  it  to  the  jury  to  say 
whether  die  erasure  or  interlineation  was  before  it 
was  executed.  In  a  note  upon  this  passage  in  Har- 
grave  and  Butler's  edition  of  Co.  Litt.  it  is  laid 
down  that  the  interlineation  is  to  be  presumed,  if 
the  contrary  be  not  proved,  to  have  been  made  at 
the  time  of  awking  the  deed.  This  doctrine  seems 
to  OS  to  rest  on  good  reason  ;  for  a  deed  cannat  be 
altered  after  it  is  executed  without  fraud  or  wroac, 
and  the  presumption  is  a^nst  fraud  or  wrong.  A 
testator  may  alter  las  will  without  £raud  or  wrong 
after  it  is  executed,  and  there  is  no  ground  for  any 
presumption  that  his  iteration  was  before  the 
execution.  We  therefore  think  that  the  defendant 
has  no  right  to  eacnplain  of  the  course  pursued  by 
the  learned  judge  at  the  trial,  and  that  a  rule  for  a 
new  trial  ought  to  he  refnsed.  Rule  refuted. 


(a)  lord  Campbell,  C,J. 
Erle.JJ. 


Fatteson,  Wightnao,  and 


Friday,  May  2. 

Watkins  v.  Tbe  Great  Nobthkrn  Railitat 

Company. 

Railway — Right  of  action— Special  damage. 

An  action  upon  the  cate  for  obttruction  of  a  right 

of  way  it  not  maintainable  by  the  perton   in- 

teretted  apainit  a  railway  company,  by  reaton  of 

their  hating,  under  the  poweri  of  their  Act,  ob- 

ttructed  the    way  without  fini  makino   a  new 

way    (see  Stat.  8  4-9  Vict.  e.  20,  »».  '53  Sc  55), 

unlest  the  perton  interested  hare  luitained  tome 

tpeeial  damage,  by  reason  of  the  mode  in  which 

the  obttruction  hat  been  made. 

This  was  an  action  upon  the  case  for  obstructing 

the  plaintiff's  right  of  way  over  certain  lauds.     The 

defendants,  justified   under  the  powers   conferred 

upon  them  by  the  acts  passed  for  the  formation  of 

their  railway.      The  plaintiff  replied  that  the  way 

over  which  the  riglit  was  claimed  was,  at  the  time 

when,  &c.  an  existing  road,  within  the  meaning  of 

"The  Railways  Clauses  Consolidation  Act,"   and 

that  the  defendants  did  not,  before  interfering  with 

it,  canse  another  sufficient  road  to  be  made  instead 

of  the  road  interfered  with.     General  demurrer  and 

joinder. 

The  question  was,  whether,  under  the  circum- 
stances, no  special  damage  being  shewn,  the  action 
was  maintainable. 

Stat.  8  &  9  Vict  c.  20,  s.  55,  enacts  that.  If  any 
party  entitled  to  a  right  of  way  over  any  road  so 
interfered  with  by  the  company  (tee  ss.  53  &  54), 
shall  suffer  any  special  damage,  by  reason  that  the 
company  shall  fail  to  cause  another  sufficient  road 
to  be  made  before  they  interfere  with  the  existing 
read,  it  sliall  be  lawful  for  such  party  to  recover  the 
amount  of  such  special  damage  from  the  company 
with  costs,  by  action  on  the  case,  in  any  of  the 
inferior  courts,  and  that,  whether  any  p»ty  shall 
have  sued  for  such  penalty  as  aforesaid  or  not,  and 
without  prejudice  to  the  right  of  any  party  to  sue 
for  the  same. 

Phipson  in  support  of  the  demurrer.— This  action 
cannot  be  maintained  against  the  defendants,  as  the 
plaintiff  has  not  alleged  special  damage.  The  plain- 
tiff may  be  entitled  to  compensation,  under  some  of 
the  sections  of  "  the  Lands  Chrnses,"  or  the  Roil- 
way  Clauses  Consolidation  Act;  but  s.  55,  by  neces- 
sary implication,  takes  away  the  right  to  the  present 
form  of  action  from  all  persons  not  specially  da- 
maged. By  Stat.  8  &  9  Vict.  c.  20,  s.  6,  the  com- 
pany, in  exercise  of  the  powers  given  them  to  con- 
struct the  railway,  are  subject  to  the  provisions  and 
restrictions  in  that  Act  and  in  the  Lands  Clauses  Con- 
soUdation  Act,  and  tbe  company  are  to  make  to  the 
parties  interested  full  compensation.  It  is  plain  by 
sec.  10,  that  the  matter  here  complained  of  having 
been  done  by  the  company,  was  within  the  powers 
given  them  by  the  Legislature.  Then  ss.  53,  54. 
require  new  roads  to  be  substituted  before  the  old 
ones  are  obstructed,  and  impose  a  heavy  penalty  for 
breach  of  this  regulation.  But  s.  Sii,  by  expressly 
reserving  to  a  person  who  has  sustained  special  da- 
mage a  right  of  action  on  tbe  case,  impliedly  enacts 
that  no  more  interference  with  a  right  of  way,  before 
the  construction  of  a  new  road,  shall  give  any  right 
of  action.  Reg.  v.  Scott,  3  Q.  B.  543,  is  disQn- 
guishable. 

Forteacue  for  the  plaintiff.— Where  a  statute 
creates  a  wrong  and  gives  a  remedy,  Uiat  remedy 
must  be  strictly  pursued.  This,  however,  is  an  ex- 
isting common  law  right  of  action,  which  cannot  be 
taken  awoy  but  by  express  words.  The  company 
have  the  right  to  obstruct  the  plaintifTs  right  of  way, 
subject  to  the  condition  of  their  first  making  a  new 
road.  They  cannot  defend  themselves  under  the 
powers  given  by  their  Act,  unless  the  condition  be 
complied  with;  ss.  54,  55,  speak  of  any  road  being 
interfered  with,  and  s.  55  is  either  only  in  affirm- 
ance of  the  existing  law,  or  is  intended  to  preserve 
a  right  of  action  to  persons  specially  damaged  by  the 


insnfficient  mode  in  wfaidi  a  new  roaJi  may  be  arii 
ormaintained. 

Phipton  in  reply. 

Lord  Campbell,  C.  J.— I  think   tlw   detedat 
are  entided  to  our  judgment.    No  dfsobt,   we  ■■ 
take  it  upon  these  pieamng*  that  tbe  dwfi  n<iai<s>iia 
been  guut  y  of  an  illegal  act  in  obsbraettB(  ti>e  nd 
over  which  tiie  (rfointiff  has  a  right  of  ««T  witta 
setting  out  a  new  road.    The  liiMjJtiuii    is,  vtal  i 
die  remedy .'    A  statvtaUe  iiitedy  i>  paoriJsrl  ^ 
the  dauaes  which  regulate  the  mode  of  aoMangt^ 
oompensation  of  a  landowner,  snd  this  TCtaeAjinU 
be  cnraulatiTe,  if  the  party  were  mat  uaubxi  ts  i 
by  the  Act  of  Partiament.    Bat  aie  stat  8  *  9  Til 
c.  80,  8.  &S,  though  not  yerj  perspietsovidy  (nrnti, 
limits  the  oommon-law  remedy  to  emaet  wtiCK  tkoi 
is  special  damage.    In  other  eaaee  tihere  is  norema^ 
but  under  the  eompeasation  dmoea.      Uadrisy 
other  mode  of  constmction  leotioB    SS  !■  ■• 
meaning. 

Patteson,  J.— Hie  ease  of  Re^.  ▼.  SieM  «■  ia- 
eided  four  yean  before  the  passing  of  thebiai 
Clauses  ConsoBdation  Act,  and  <^pat>  tin  coobv- 
tion  of  a  very  different  statute.    By  the  profS  b- 
terpretation  of  tbe    present  Act,    tbe  parlMi  s 
limited  to  the  remedies  given  by  tbe  atatote.   Sk 
16  gives  the  company  the  power  to  witap  up  or  &a 
a  way.    Then  sec.  53  enacts,  timt  belSne  the  eo» 
mencement  of  any  such  operatioiis,   tiie  <es>P>l 
shall  cause  a  snSeient  road  to  be  maide  Lasts oJ  ate 
road  to  be  interfend  with;  sec.  54  provides,  tta  i 
the  company  do  not  cause  snch  road  to  be  aik, 
they  shall  forfeit  the  sum  of  201.  a  dn-,  to  ben» 
vered  as  in  the  Act  provided.    And  beyend  tt, 
sec.  55  enacts,  that  if  there  be  special  damage,  tks 
shall  be  a  fiirdier  remedy  by  actHn,  bnt  remedy  i< 
action  is  only  available  where  the  plaintiff  ess  iiet 
special  damage. 
WioHTMAir,  J.  concurred. 
Ekle,  J.— It  appears  that  tbe  right  of  myia 
been  obstructed  by  the  company  naSer  tbe  pima 
of  the  Railway  Act,  but  withont  special  dasap. 
Sec.  6  of  the  Stat  8  &  9  Vict.  e.  20,  providsi  tH 
"  except  where  by  this  or  the  qiecial  Act  odierne 
provided,  the  amount  of  such  eorapensotioB  AsU  b 
ascertained  and  determined  in  maimer  pmided  iy 
the  said  Lands  Clauses  Consolidation  A^  fbr  dettr- 
mining  questions  of  compensation   with  regmi  M 
lands  purchased  or  taken  under  the  proriaisni  tbrs- 
of."     This  case  was  within  sees.  6,  IS,  tadat 
within  the  exception  of  sec.  55. 

jHdgmeiU/or  tke  defiaimtt. 


Salurdap,  lt»y  3. 
Reg.  e.  St.  Pawcbas. 
Lunatic  order — Workhonte  licented  Jtt  KUjtoa 

iff  Itmatiet. 
It  it  no  o^fection  to  an  order  for  the  ewft  «^aa» 
tenanee  of  a  lunatic  in  a  lieeiued  ione,  ■m' 
s.  62  ^8  ^  9  Viet.  e.  126,  that  the  Mtaued  km 
in  which  the  lunatic  pauper  i*  meoHtamei  <ti  • 
truth,  a  part  o/"  the  workhoute  qf  tJiepariik,  »• 
taining  the  order,  licented  forthat  yurpete.^ 
This  was  a  case  reserved  upon  appeal  *(ai^i 
lunatic  order,  made  under  s.  62  of  8  &  9  Vict  c  1& 
The  only  question  was,  whether  the  order  n>  is- 
valid,  because  the  licensed  house  in  which  the  fO^ 
was  maintained  was  a  part  of  tlie  workhouse  o(» 
Pancras  parish,  which  had  obtained  die  older. 

Huddtetton,  in  support  of  the  order,  il  » 
requisites  of  the  8  &  9  Vict.  e.  126,  s.  62,  have  ba 
complied  with ;  and  this  Court  will  not  enter  spa 
the  question  whether  part  of  a  workhouse  oajha 
be  licensed  for  the  reception  of  lunatics.  Stat  8  &» 
Vict.  c.  100,  s.  24,  provides  securities  againS* 
licensing  of  improper  places ;  andhas  introstedlia 
matter  to  other  hands. 

Ballantine,  contriL  It  may  be  that  this  Coat 
cannot  interfere  upon  any  ground  of  inconresia* 
to  prevent  the  conversion  of  workhouses  into  Iss^ 
asylums ;  but  it  is  essential  to  the  validity  of  tm 
order  that  the  parish  of  St.  Pancras  shouM  i*' 
actually  paid  to  the  officers  of  the  licensed  hoose^ 
costs  of  maintenance,  which  by  the  order  aie  allep 
to  have  been  paid ;  and  the  question  here  is,  wlieoa 
there  has  been  anything  but  a  colourable  psja**" 
The  workhouse  and  the  licensed  house  are  sllw*] 
both  belong  to  the  parish :  and  the  only  psf*" 
that  can  have  taken  place  is  a  payment  ont  of  <* 
hand  into  the  other.  ^ 

Lord  Campbell,  C.J. — All  the  reqsistes  of  W 
Stat.  8  &  9  Vict.  c.  126,  s.  62,  have  been  eompS* 
with ;  and  if  it  is  an  objectionable  thing  to  tta?" 
part  of  a  workhouse  for  the  reception  of  ''"*''* 
upon  which  I  express  no  opinion,  it  .is  amsttef" 
be  referred  to  the  lunacy  commissioners.  _, 

Patteson,  WiGuTM  AN,  and  Eblx,  JJ.  concffl"* 
^__       Order  coi^firxei- 

ReO.  r.  OSSETT.  , 

Poor—Settlement  by  terving  an  qfflee—Cltr'V 

district  church.  ^^ 

The  office  of  clerk  nf  a  dittrict  ehurek  «««» 

under  ttatt.  58  Geo,  3,  e.  45,  and  59  Gee- 1. 1» 

<«  a  public  annual  office  within  the  mtt^" 
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QUEEN'S  BENCH. 


QUEEN'S    BENCH. 


COMMON    BENCH. 


ZW.if-M.  e.  11,  «.  6,  M  at  to  ein^tr  a  ttttU- 
menf. 
A  peno»  originallif  moinled  by  the  dittriet 
eurate,  but  exteitttng  lie  office  for  itveral  yean, 
erith  the  knowledge  of  the  viear  of  the  parieh  : 
Beld  to  gain  a  tettlemeitt,  though  the  original  ap- 
pointment thould  hate  been  by  the  vicar, ■  and  the 
viear  at  the  time  remonifrated  mth  the  ettrate 
far  removing  the  pauper' » predeeeeeor. 
Upon  mpeal  asaiost  an  order  of  removal,  the  Ses- 
flions  oonnnDed  oie  order,  snbject  to  s  case. 

The  appelUnts  set  up  a  subsequent  settlement 
gained  by  tte  pauper  in  the  parish  of  Wakefield,  by 
aerring  the  office  of  derk  to  the  district  church  of 
AlTethorpe-eum-Thom.  That  church  had  beeo 
ejected  under  the  stats.  58  Geo.  3,  c.  45,  and  59 
Geo.  3,  c.  134,  and  a  district  had  been  assi^ed  to 
it.  Originally  the  yicar  of  Wakefield  appointed  a 
person  of  the  name  of  Beaumont  as  clerk  of  ttna 
«lraith;  but  he  ms  removed  by  the  then  curate^ 
who  appointed  the  pauper  in  his  place.  The  vicar 
at  the  time  remonstrated  with  the  curate  for  re- 
iBATlnc  Beaumont,  and  said  he  alone  had  a  light 
to  appoint  i  but  the  pauper  was  continued  in 
(be  office  for  about  eight  years,  during  which  there 
'Was  a  succession  of  curates.  The  question  was  whe- 
ther a  settlement  was  gained. 

Pathley  and  Hardy  in  support  of  the  order  of 
Omiliiiiiii  1.  This  is  not  a  public  annual  office  within 
■.  6  of  3  Wm.  and  M.  c  II.  The  statutes  under 
Which  the  district  church  was  erected  deal  with 
«ede<iasKcaI  rights  only.  The  present  vicar  of 
W^efield  stin  is  a*  he  was  then  incumbent  of  the 
irtiole  parish ;  and  the  derk  of  the  district  church 
ha*  no  freehold,  as  a  parish  derk  has.  Even  the 
4aiiate  does  not  execute  an  office  within  the  statute. 
{K.  V.  Over,  2  Bott.  243;  Burr.  8.  C.  746;  R.  r. 
Wantage,  2;  East,  65.)  It  was  doubted  in  R.  v. 
Stogweey,  1  B.  &  Ad.  795,  whether  a  parish  clerk 
was  an  officer  within  the  statute :  but  that  is  now 
•etded.  (R.  v.  Bobbing.  5  Ad.  &  EH.  682.)  2.  There 
most  be  a  legal  appointment.  In  this  case  the 
topointment  waa  in  the  vicar  and  not  in  the  curate. 
(Roberh  v.  Price,  4  C.  B.  241 ;  R.  v.  Siogmw/, 
ttarit  R.  v.  Bewmarhet,  St.  Mary,  3  Ad.  &  £11. 
ISl;  R.  v.  Aleton,  12  Q.  B.  971.)  R.  v.  Amlwch, 
4  B.  &  C.  757,  waa  also  referred  to. 

ffall,  Overend,  and  Pickering,  contii,  were  not 
adledapon. 

ImiA  Campbbll,  CJ.— I  am  of  opinion  that  a 
Mttlement  was  acmUred.  By  s.  29  of  59  Geo.  3,  c. 
134,  we  find  that  tnis  is  an  annual  office ;  so  that  as 
to  the  tenure  of  the  office  there  is  no  objection. 
Tlten  as  to  the  functions,  thcv  are  of  course  the 
4ime  as  those  of  a  parish  derk ;  and  it  has  been 
beld  that  the  office  of  parish  clerk  is  Within  the  sta- 
tBte.  No  person  can  well  fill  a  more  prominent 
dtaation  in  the  district,  or  is  more  likely  to 
be  known  to  all  his  neighbours.  He  is  not  like 
the  organist,  (a)  who  performs  under  a  mask. 
Then  the  remaining  ejection  is,  that  he  was  no 
nroperly  appointed.  Now,  if  it  could  be  shewn 
uat  he  was  clearly  an  usurper,  holding  the  office 
Illegally,  even  though  he  hsd  exercised  it  for  some 
jraai^  I  shovld  agree  that  the  settlement  was  not 
pdned ;  bat  how  am  I  to  say  that  in  the  present  case, 
vAen  it  appears  that  he  has  filled  the  offios  for  several 
ftm\t,  with  the  full  knowledge  and  consent  of  the  indi- 
"tidnal  in  whom  the  appointment  is  said  to  be.  I 
ibonld  say  tJiat  probably  the  right  of  appointment  was 
hi  the  vicar ;  but,  tf  he  did  not  concur  in  the  original 
appointment,  T  think  he  must  be  taken  now  to  hare 
ratified  it;  and  the  subsequent  ratification  is  equal 
to  an  original  concurrence  m  the  act  of  the  curate. 
Pattbson,  J.  concurred. 

WiOHTsiAN,  3.—R.  V.  Slogurtey  is  distinguish- 
able. In  that  case  there  was  no  appotntment  at  all. 
The  pauper  was  a  mere  usurper ;  and  Lord  Tenterden 
ih  Us  judgment  expressly  says :  "The  only  oroper 
«pp«intment  would  have  been  by  the  vicar.  If,  how- 
ever, he  bad  been  elected  by  the  parishioners,  and 
(he  vicar  bad  afterwards  assented,  it  might,  perhi^s, 
have  been  said  that  the  service  under  such  election 
waa  a  good  execution  of  the  office." 
Eblx,  J.  concurred.  Order  quathed. 

BCsnrEss  of  the  vtsek. 

irtdMtiaf,Arra». 
Soi  itm.  Wxsnaooz  *.  ]ourao>.— llaB  Bwnd  to  en- 
IamMndeforjiul(ai«Btasia<iaMofaaoiMait.Tli*nl>iiitiff 
wa*  under  Kntonu  for  a  misdemeuioar  in  Cotdbtu-ndd* 
ntiseai  and  by  ooe  of  the  regulationi  of  that  prison  no 
jeocssa  oonid  be  sorred  on  any  of  the  prisoners.  The 
CoirsT  expreesed  an  opinion  that  the  regnUtion  was  an 
JBipiOjuii  one.  MtU  tniarged. 

ItunJag,  Jfof  1. 
SOI  itm.  Eiat.  ov  Asbbcritux  t.  HiCKm. 

XuU  la  itic  ca»m. 
Biio*  V.  Tax  SwAXSsi  WAiixwoau  Omuiwt. 

XmU  to  AmttamM. 
Soadm.JoHSSr.'WuLIS.  a»U  to  Aew  eaiut. 

TmmAM  V.  CoLieaivi.  XuU  rrfu—d. 

SaxBLOCK  V.  Fcuieaa.  SuU  r^fiutd. 

mat  ax  v.  CtrnxTtra.  MmU  r^flutd. 

Doa  dtm.  Tatum  «.  CxnaiiOBi.  X«{<  r^f^—d. 

ItnST  s.  BsasuT.^mu<»  aeoved  to  neeiad  an  Older 


(a)  S,v.<R.  Cewy, giainir  h«b>M ■■ »  AA-Wk 


Cur,  ado,  tmU, 

SuUrfflmd. 
Snler^flutd, 
XultrrfM—d, 


of  Wightmsn,  J.  for  the  examiaation  of  a  witnees  upon  a 
oonumseion,  upon  the  ground  that  anch  an  order  oonId  not 
bamadebelbre^.    (IfawtaU  v.  ««<«{«,  8  U.  A  W.  300.) 

BLua  •.  Ommnt.^IRngUik;  Seijt.  for  the  plaiatiC 
SUM  for  the  defeadaat.  

JtmOKlVTS. 

SuxbijOCx  v.  FiTLUKaa. 

«  Paamrur  e.  OoLaeaAVi, 

ttiata  e.  Cassavbtti. 

j^ridmf,  Xa*  1. 
Tbb  8u»PBanjn>  Uabibi  firstrBiBOX  Covrurr   *. 
Kbaxsxt.  3*S^mtnl/vt  On  dtftudont. 

Tax  ICuiBB,  Ac.  OB  Tea  ToBACco-rira  Maxbxs  *. 
LoDEB.  Judgmtni  far  ike  d^tndaati, 

Sumtrtow  *.  Totnrs.— J.  27.  OoUri^  tot  the  de- 
fondant.    SanloK  tot  the  plaintifT. 

,  Judjmeatjbr  OttjMnt^. 

BooTBB  e.  loiToa.— ff.  S.  Cmr  tot  the  pIsinulT,  prnred 
the  judgmeatc^  the  Court.      Judomuntfor  tkeplainiiF. 

Pmurs  V.  Bbowbb.— JZaaam  for  the  defeodast.  ivm- 
*«»  for  the  plaintiff. 

JudgmeiU/or  Ou  plainf\^  09  to  on*  hrtat^  s  for 
Uiit  dtf^ndatd  iu  to  the  otJufr, 
ViLTT  An  AjroTBBi,  AaaiasBBS,  Ac.  e.  Oaxi.zt.— ff. 
£01  for  the  plMutia'.    WtM)  (witA  hiaJBeoMiii)  forthe 
defendant.  Ai^otLnud. 

Saturdaf,  l£af  3. 
Bie.  e.  TV.  BiLis.— Boriu   and   Cnmch   aheved   canae 
against  a  mle,  to  qnash  a  rate  for  the  repair  of  a  sea  wall. 
JVofloe^ ,  oonmL  Bute  a&«o/«to. 

Rxo.  t.  St.  Mait,  PmBOXB.— IFMaiort  aad  Jto4t,  in 
sapport  of  tlM  order  of  Seaaioas.    PmskUf,  contf^ 

Sat9  fmuktd. 
Bis.  r  TTblch  —Loekt  and  Buglt  BUI,  in  support  of 
oonTiotion  ander  Begiatration  of  Deaigna  Act. 

Con^ctiox  fuatkei, 
Momdag,  Ifay  S. 
Dob  dtm.  Sbaicboit  p.  Faucbb.    (Jodgmeat.) 

BmU  diockwntd, 
St  Babbxb.— Soeiucl  renewed  the  application  or  Ilr. 
Barber  to  be  admitted  to  practise  a*  an  attorney,  upon 
fresh  materials.  Cur.  ode.  VMt. 

BBS.  «.  HBwnt.— TTorrea  moved  to  set  aside  bar  mle 
for  eoeta.  Xutt  r^fued. 

Dob  dtm.  lowm  *.  Wdus.  Suit  dueharfod. 

Tuetdaj,  Jt^  9. 
Valwt  and  Ammiia  v.  Oaxlby.— Argameat  conofaided 

Jmdgwumtfor  IkeplaiiMft,  wUK  nominal  damugtt. 
ACBAKAK  and  AnoTHsa  e.  Hibbaiiab.— If.  SmUk  for 
the  piaiQtil&.    BarttoK  (with  him  S.  Lucat)  for  the  de- 
fonfunt.  Judgmntfor  the  Ttointyfft. 

Hoi/i  e.  Daw.— Cbi>  for  the  plainttR.  But  for  the  de- 
fondant.  Cw.  *it.  mU. 

Coujn*  V.  Thb  Lobdob  abd  NobvB'Wbstbkb  Bah. 
WAT  CoUTABT. — CowUng  foT  the  defeadanU.  BrammtU 
tot  the  plaintiff.  Jmlffmentfor  iheplamt^. 

JoHBsox  e.  CtABx. — inUft  for  the  plaintiffT  Lutktm 
the  defendant.    Wittet  prayed  leave  to  amend. 

ZmwfoaatMMi. 
BroDBBar  e.  1/i.Tiroa  TailbT  Bailwat  Ookpabt.— 
CUmmM,  Bent,   for  the   defendaoia,  nrayed   leave   to 
amend.    J.  Senderwom,  tot  the  plaintiff.  Xtaot  to  amntd, 

BuRBAan  V.  Shbldhab,  Admmiatratrix,  Ac. — Currio  tot 
the  plaintiff.    Wtllt  tot  the  defendant. 

Jttdffmontfor  the  plahttit^. 
IiLon  *.  BucxBtrag,  Liotd  v.  Fbabcb.— AwtfTfor 
the  defoadanta.    Omedor  tot  the  plaintiff. 


the  plamciff. 
Juifmntfvt  Qu  jUMSf, 


Wtdtmlm,  Xay  7. 
B.  e.  Lobsob  andNoaxB  WBnxBB  Bahwat  Comvabt. 

JudgmtiU  for  the  d^tndamtt. 
nSereral  cases  in  the  Crown  Faperwere  diapoaed  of,  and 
win  be  reported  ncrt  week] 
Kao.  v.  Oawboott.— H'iW<<,  in  sopport  of  the  order  of 
Jfooaaiay  and  Ha$o»,  contn.    Cur,  adt,  mU, 


ooiniT  or  coitziKOir  bskcb. 

Bepoctad  by  Jobb  TBOxrsoB  and  Dabibi.  TaoMAa  ZvAVS^ 
Baqrs.  Barristers4t-I«w. 

Thweday,  May  I. 

DCNKLBV  v.  PaBIS. 

Forged  terit  iff  tummont— Attorney  and  eolieUor. 
Where  a  forged  writ  qf  eummone  had  been  eerved 
on  a  party,  the  Court,  on  affidavit  of  the  eireum- 
ttaneee,  granted  a  rule  calling  on  the  attorney, 
from  whole  office  the  writ  itmed,  to  ehew  cauee 
why  the  writ  thould  not  betel  atide  and  all  pro- 
eeedingt  ttayed,  and  why  he  thould  not  pay  the 
eottt  y  the  rule:  intimating,  at  the  tame  lime, 
that  tironger  proeeedingt  ought  to  be  taken. 
Field  moved  herein  for  a  rule  calling  on  the  plain- 
ticr,  or  his  attorney,  to  shew  cause  why  an  alleged 
writ  of  Summons,  served  on  the  defendant,  should 
not  be  set  aside  and  all  proceedings  thereunder 
stayed,  and  why  the  attorney  of  the  plaintiff  should 
not  be   required  to    pa}r    all  the   costs  inonrred, 
including    those    of  this    application.     The    de- 
fendant says  in  his  affidavit  that  he  was  served  with 
the  alleged  writ  on  Saturday  last,  and  forthwith 

E laced  it  in  the  liands  of  his  attorney,  who  directed 
is  clerk  to  search  for  the  pracipe  of  the  writ,  and 
also  at  the  office  where  the  writ  professed  to  have 
been  sealed.  Search  wa*  acoiwdingly  made  an 
Monday,  bat  no  trace  of  the  issoiag  of  such  a  writ 
oonld  b*  (band  ia  the  offices.  The  gentleman  whose 
name  was  endorsed  as  the  attorney  for  the  pkintilf 
was  next  ciriled  upon.  He  admitted  the  writ  had 
issued  bom  bis  office.  The  writ  was  handed  to  one 
of  the  Mastais  of  the  Coart,  and  ia  now  in  Us 


Jkbtis,  C  J. — If  the  writ  he  a  forgery  your  motion 
i*  sorriy  short  of  the  mark. 
J^i«M^Uth*  CoaitthinkathatapaUiedaty  it 


to  us  to  go  further,  we  will.    At  present  we  thought 
insufficient  to  make  this  motion.     We  have  been 
informed  that  many  writs  are  in  the  hands  of  offioen 
of  the  Court  issued  under  similar  drcumstanoe*. 
___  Rule  niti. 

Friday,  May  2. 
Thk  Earl  or  Clakendon  and  Others  v.  Thc 
Rector,   Vkstrymxn,    &c.   of   St.  Jauss'b, 

WcSTHIKn-ER. 

Poor-rate — Liability  to  be  rated — Societiet  devoted 

to  literature— e  tr  7  Kt«/.  c.  36. 

A  tociety  for  the  purpote  of  eolleelinp  a  eomprt' 

hentiee   library   by   annual   tubtcrtpliont,    the 

membert  being  allowed  the  ute  qf  the  bookt  on  the 

premitet  or  at  their  oum  houtet,  and  ilt  law* 

providing  that  no  dividend  or  profit  thould  be 

dittributed  among  the  membert,  it  a  tociety  et- 

ematedfrom  ratet  by  the  6  i(  7  Vict,  c,  36. 

But  (/*  tueh  a  tociety  tublett  part  <f  itt  premitet 

to  other  toeietiet,  though  they  may  be  egclutitely 

devoted  to  literature,   and  reeeivet  rent  from 

them,  it  it  not  exempted  by  the  6  S(  7  Vict.  e.  36. 

Special  eate. — ^This  case  was  stated  by  consent  of 

the  parties,  and  by  a  judge's  order,  pursuant  to  the 

12  &  13  Vict.  c.  45,  s.  11  (An  Act  to  amend  tiia 

procedure  at  Quarter  Sessions,  &c.). 

Cate. — ^This  is  a  case  of  notice  of  appeal  by  the 
trustees  of  the  society  next  hereinafter  mentioned 
against  a  rate  made  on  the  4th  day  of  May,  A.D. 
1849,  by  the  rector,  vestrymen,  churchwardens,  and 
overseers  of  the  poor  of  the  parish  of  St.  Jame*, 
within  the  liberty  of  Westminster,  in  pursuance  i^ 
the  several  statutes  authorising  the  same,  wherry 
the  said  society  was  rated  in  respect  of  the  premise* 
hereafter  mentioned,  occupied  by  it  in  the  sam  at 
31/.  10s.  It  is  not  intended  to  raise  an  question  in 
respect  of  the  form  of  the  rate,  or  of  the  time  at 
which  the  notice  of  appeal  wa*  given.  It  is  admitted 
that  the  rate  in  question  is  a  local  rate  within  the 
meaning  of  the  Act  of  Parliament  hereinafter  men- 
tioned,  to  which  the  appellants,  in  respect  of  thur 
occapstion  hereinafter  mentioned,  were,  at  the  time 
of  making  the  rate  aforesaid,  liable  to  he  assessed, 
unless  they  were  entitled  to  exemption  from  sodi 
liability  under  the  provisions  of  the  Act  of  Parlia- 
ment hereinafter  mentioned,  and  tliat  the  Cacts  h«t»- 
inafter  stated  respecting  the  said  sodety  are  true  of 
the  whole  period  for  which  the  said  rate  was  made 
(that  is  to  say),  of  the  year  ending  the  5th  day  of 
Jaaaary,  A.D.  1850,  and  that  they  are  also  true  of 
the  whole  period,  beginning  with  the  I7th  day  of 
April,  A.D.  1846,  down  to  the  di^  of  the  date  oC 
the  notice  of  appeal  aforesaid. 

The  London  Library  is  the  aaow  of  a  sodety  in. 
stituted  A.D.  1841,  for  the  parposelof  establishing  a 
lar^  uul  comprehensive  lending  library  in  the  metro>- 
polls,  to  which  the  members  might  resort  for  book* 
of  a  superior  class  to  those  aupplied  by  the  ordinary 
cireulating  libraries.  The  books  are  lent  to  mem- 
bers only,  and  a  collection  of  upwards  of  50,000 
v^umes  has  been  made  by  the  society,  and  tliat 
C(dlection  constantly  receives,  at  the  expense  of  the 
sodety,  additions,  including  almost  every  new  work 
of  interest  or  importance,  both  in  English  and 
foreign  literature.  The  books  of  the  society  are  da. 
posited,  and  it*  business  is  transacted,  in  the  house 
No.  12,  St.  James' g-square,  in  the  county  of  Mid- 
dlesex, where  apartments  are  open  for  the  use  of  th* 
members  of  the  society  6om  the  hoar  of  II  a.m.  to 
the  hour  of  6  p.m.  daily. 

This  house  has  been  leased  to  the  Eari  of 
Clarendon,  the  Earl  of  Devon,  and  Philip  Pn.%y,  esq. 
the  trustees  of  the  Amds  and  property  of  the  society, 
for  a  term  of  twenty-one  years,  at  an  annual  rent ; 
and  they,  as  such  trustees  by  the  society,  are  th* 
occnpiers  of  the  said  house. 

The  society  is  supported  in  part  by  annual  v<dan- 
tary  contributions  m>m  its  menabcn,  and  does  net, 
and  by  its  laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus,  in  money,  unto  or  between  any 
of  its  members.  The  society  has  caused  a  catalogue 
of  the  books  in  ite  possession  to  be  printed  at  the 
expense  of  the  sodety,  copia  of  which  catalogues  are 
sold  to  the  members  and  to  any  other  persons  apply- 
ing for  them  at  the  said  bouse,  at  a  sum  below  tlie 
cost  price  of  printing.  No  profit  has  been  ever  de- 
rived from  the  sale  of  the  catalogues  by  the  sodety ; 
on  the  contrary,  the  sodety  has  sustained  a  consider- 
able loss  by  such  printing  and  sale. 

A  portion  of  the  said  house  is  used  for  the  meet- 
ings held  by  a  certain  sodety  called  "The  Philological 
8<Kiety ;"  another  portion  of  the  said  house  is  sub- 
let for  the  transaction  of  its  basiness  to  a  sodety 
edled  "The  Statiaticd  Sedety;"  certain  portiooa 
of  the  said  house  were  also  nsea  from  the  1st  of  Jan. 
to  the  24th  or  June,  1849,  for  the  transaction  of  ita 
business  by  a  certein  sodety  called  "Thellakkiyt 
Sodety."  The  PhUological  Society  pays  to  the 
society  called  the  London  Library,  fonts  ose  of  the 
said  portioa  of  the  said  house  the  sam  of  35/.  as  an 
annual  rent.  The  Statistical  Sodety  pays  to  the 
sodety  caUed  the  London  liteaiy,  for  ite  exdasive 
oaeof  the  (aid  portioD  of  the  said  bo«*e  tbe  sam  of 
150/.  a* an  annual  rent;  and  the  Uakluyt  8aci>ty 
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faid  to  the  sodetr  cdled  the  Ixmdon  LUbnif,  for  the 
nid  use  by  the  Haklnyt  Society  of  s  portion  of  the 
nid  boose  darinK  the  time  aforeaud,  the  sum  of  5/. 
Tbe  said  sereml  aanual  rents,  maldng  together  the 
■am  of  185/.  are  wholly  expended  in  defraying  the 
expense  of  die  said  society  called  the  London 
Library.  The  Philological  Society,  the  Statistical 
Society,  and  the  Haluayt  Society,  are  serenlly 
societies  established  for  purposes  of  literature  and 
tdence  exclosively,  and  are  not  nor  is  either  of 
them  nnder  the  authority  or  control  of,  or  (save  as 
aforesaid)  connected  with  the  sodety  called  the 
I/>ndon  Library. 

In  the  year  1846  the  sodety  called  the  London 
library  submitted,  in  the  manner  prescribed  by  an 
Act  or  Parliament  (6  &  7  Vict,  c  36)  entitled  '•  An 
Act  to  exempt  from  County,  Boronrii,  Parochial,  and 
other  local  Rates,  Land  and  Baildiilin  occuped  by 
Scientific  or  Literary  Societies  "  to  Ae  barrister-at- 
law  for  the  time  being  appointed  to  certify  the  rules  of 
ftiendly  societies  in  England,  three  copies  of  a  printed 
book  containing  along  with  other  matters  the  laws, 
rules,  and  regulations  for  the  management  of 
the  said  society,  called  The  London  Library,  for  the 
putpose  of  ascertaining  whether  the  last-mentioned 
societT  was  entitled  to  the  benefit  of  the  last-men- 
tioned Act,  and  the  said  barrister  afterwards  gave  a 
certificate  on  each  of  the  end  copies  that  the  last-men- 
tioned society  was  entitled  to  the  benefit  of  the  last- 
mentioned  Act,  and  transmitted  one  of  such  copies  so 
certified  to  the  clerk  of  the  peace  of  the  county  of  Mid- 
dlesex, who  laid  the  same  before  the  justices  of  the  said 
county  at  the  General  Quarter  Sessions,  held  next 
after  uie  time  when  snch  copy  had  been  so  certified 
and  transmitted  as  aforesaid,  and  the  same  was  then 
and  there  on  the  17th  day  of  April,  A.D.,  1846,  al- 
lowed and  confirmed  by  the  said  justices,  and  filed 
by  tiie  said  derk  of  the  peace  witii  the  rolls  of  the 
aeasions  of  the  peace  in  his  custody.  Acoprofthe 
laat-menUoned  printed  book  is  annexed  to  this  spe- 
dal  case,  and  marked  A.  The  Philological  Society 
and  the  Statistical  Society  have,  since  the  commence- 
ment of  the  year  1851,  obtained  from  the  said  bar- 
lister  certificates  that  they  are  entitled  to  the 
benefit  of  the  last-mentioned  Act.  The  question 
tot  the  opinion  of  this  Court  is,  whether,  under  the 
dicumslances  aboTe  set  forth,  the  said  Earl  of  Cla- 
midon.  Earl  of  Deron,  and  Philip  Posey,  esq.,  as 
■Dch  occopien  of  the  sud  hoose,  as  aforesaid,  were 
or  were  not,  at  the  time  of  the  making  of  the  said 
rate  by  virtue  of  the  last  mentioned  Act,  entitled  to 
exemption  from  liability  to  be  assesaed  or  rated  to 
any  local  rate,  within  the  meaning  of  the  last-men- 
tioned Act,  in  respect  of  such  occupation  of  the  said 
house  as  aforesaidT.  If  this  Court  shall  be  of  opinion 
that  the  said  Earl  of  Clarendon,  Earl  of  Devon,  and 
Philip  Pusey,  esq.,  as  such  oceopieis  of  the  said 
hoose  aa  aforesaid,  wen  so  entitled,  the  decision  of 
this  Coort  is  to  be  in  fovonr  of  the  appellants,  and 
judgment  of  allowanoe  of  the  said  appeal  on  the 
aroood  of  socfa  exemption,  and  for  such  costs  as  this 
Court  shall  adjodga,  shall  be  entered  at  the  sessions 
aooordinglj.  Bat  if  the  Court  shall  be  of  tiie  con- 
tcwy  opimon,  its  decision  is  to  be  in  fsvour  of  the 
lenondents,  and  judgment  for  dismissing  the  appeal, 
ana  for  soch  costs  as  this  Court  shall  adjudge,  and 
far  amending  the  said  rate  by  substituting  the  names 
of  the  said  appellants  for  the  words,  "  The  London 
Library,"  therein  to  be  entered  accordingly. 

Ckmnett,  Seijt.  (Z>.  D.  Kettne  with  him)  for  the 
respondents,  b«ran  according  to  the  practice  laid 
down  in  the  Q.  6.  in  special  cases  onder  the  12  &  13 
^ct.  c  46,  8.  II.  {Reo.  t.  Holbtek,  20  L.  J.  108, 
note  1,  M.C.)  Flitit,  this  society  is  not  a  society  for 
literary  purposes  within  the  exemption  of  the  6  &  7 
Vict,  c  36.  This  is  a  lending  library  in  one  sense,  and 
the  members  may  use  the  books  at  the  library  or  take 
Aem  to  their  own  houses.  The  subscription  of  the 
members  is  fbr  their  own  amusement  or  instruction, 
instead  of  going  to  circulating  libraries,  and  it  can- 
not be  argued  dat  the  Act  intended  to  exempt  joint- 
stodc  drcnlating  libraries  from  rates.  Tht  Chureh- 
wardeni  o^  Btrmin^Aam  v.  Shaw,  10  Q.B.  868,  it 
most  be  admitted,  favours  the  appellants,  but  JUg.  v. 
Manehttter,  20  L.  J.  113,  M.C.  which  exempted  a 
literary  institution  from  rates,  is  not  a  very  deliberate 
jadgment  opon  this  ptnnt.  A  society  such  as  a 
musical  dub,  the  primary  object  of  which  is  the  gra- 
tification and  amusement  of  the  namben  and  laeir 
ihrnSies,  is  not  exempted.  (Rrg.  r.  Brandt,  20 
L.  J.  119,  M.C. ;  Rea.  t.  Jmtt,  8  Q.B.  719;  Reg. 
T.  Poeock,  8  Q.B.  729.)  Secondly,  the  premises 
ooeopied  by  the  society  were  not  so  used  as  to  entitle 
them  to  be  exempted  tmm  rates.  Three  other 
■odeties  oocoj^ed  tiiem  as  sub-tenants.  (Pvrru  v. 
Tnil,  3  Bx.  Ch.  345.)  Thirdly,  the  barrister's  cer- 
tificate onder  6  &  7  Vict,  c  36,  is  not  condusive. 
(Rtg.  V.  Pkillip*,  8  aB.  745.) 

Otneder  (Parni  with  him)  for  the  appellants. 
The  case  of  7^  Ckurehwrdau  ofBirmingkitm  v. 
Shaw,  is  not  distingoishable  from  the  present 
Saoondly,  the  premiaes  were  ooeopied  exclusively  for 
aodetiea  devoted  to  litarary  purposes,  to  which 
•odetiea  the  barrister  has  granted  his  certificate  of 


JXTDGUENT. 
JznyiB,CJ.— I  adoptthe  language  of  Lord  Camp- 
bell in  the  case  of  Reg.  v.  Brandt . — "  I  trust  this 
society  may  long  flourish,  paying  its  poor-rates." 
On  considering  this  case  I  am  ot  opinion  that  tiie 
respondents  are  entitied  to  the  jadgment  of  the 
Court ;  in  fact,  taking  the  case  as  it  now  stands  upon 
the  statement  and  anoment,  and   considering  it 
with  reference  to  the  nets  found,  it  is  entirely  pre- 
duded  by  express  authority.    The  two  points  which 
are  urged  are  met  by  the    dedded  cases.     The 
first  question  is,  is  this  sodety  within  the  mean- 
ing of  the  Act  of  Parliament  ?    However  we  might 
be  inclined  to  consider  whether  it  can  be  said  to 
be  a  voluntary  contribution  in  respect  of  which  the 
parties  get  a  personal  advantage  in  reading  the  books 
at  the  rooms,  it  seems  to  be  oonduded   1^  the 
authority  of  T*e  Overteeri  o/BimUngkam  r.  Shaw, 
recognised  and  adopted  in  the  ease  of  Reg.  v.  The 
Owrteen  qf  Maneheeter,  although  the  latter  case 
in  some  respects  differs  from  it,  yet  in  the  first  case 
the  iiwts  are  the  same,  that  an  institution  like  this 
is  held  to  be  within  the  meaning  of  the  Act  of  Par- 
liament.   We  are,  therefore,  in  my  opinion,  pre- 
duded  by  a  dedded  authority ;  and  it  is  better  to 
adhere  to  a  dedded  authority  than  to  speculate  on 
the  uncertain  meaning  of  an  Act  of  Parliament  that 
raises  conflicting  decisions  of  law.    On  the  facta 
stated,  likewise,  with  respect  to  the  second  point, 
the  case  is  met  b^  express  authority ;  because  the 
fact  of  the  occupation  of  part  of  the  premises  by  the 
Statistical  and  other  societies  which  are  devoted  to 
literary  purposes,  those  societies  not  bang  certified  at 
the  time  of  the  rate,  and  not  being  found  by  the  case 
to  be  within  the  Act  of  Parliament  by  their  rules  and 
provisions,  leaves  this  case  precisely  like  the  autho- 
rity of  Purtie  r.  TYaill ;  becaose  it  matters  not  that 
we  happen  to  know  the  objects  of  the  Statistical 
Sodety,  which  are  onfonnd  in  the  case.    It  differs 
not  from  a  lecture-room  or  an  exhibition,  or  as  Mr. 
Baron  Parke  puts  it,  "  Suppose  the  sodety  eon- 
verted  two-thirds  of  tiidr  premises  into  butdiers' 
and   bakers'  shops,  would  they  not   be  liable  to 
be    nted    notwithstanding    they    expended    the 
profits   in   the    purdiase    of    globes    and    astro- 
nomical instruments?     The  case   is  entirely  met 
by  the  anthorities  on  both  points.    It  woold  be 
sufficient  for  us  to  stop  there,  becanae  weare  not  called 
upon  to  pronounce  another  opinion ;  bat  in  answer  to 
the  appUcation  to  amend  thiB  rate,  I  apprehend  the 
words  of  the  Act  shew  we  are  not  entitied  to  look  into 
the  objects  of  one  sodety  occupying  under  anotiier 
sodety.    Tlie  whole  of  the  house  is  occupied  by  the 
London  Library  :  the  law  imposes  on  the  occupiers  of 
the  house  the  liability  to  the  rates;  the  statute  6  &  7 
of  Vict.  c.  36,  interposes  on  this,  and  entities  them 
to  exemption  on  complying  with  the  terms  of  the  Act 
of  Pariiament    The  sodety  most  be  for  all  i 
poses  devoted  to  literatore ;  and  the  anthorities  si 
they  mast  occupy  the  premises  for  the  transaction  of 
the   business   of    the   sodety;   not   tor  the   pur- 
poses of  literature,  science,  or  the  fine  arts,  but  it 
must  be  for  the  purposes  of  the  sodetr  which  is 
liable  to  tlie  rate.    If  they  take  premiaes  larger  than 
are  required  fbr  their  business,  they  must  leave  a 
part  unoccupied,  practically  so,  and  if  they  receive 
rent  for  the  use  of   them,  that  does  not   bring 
them  within  the  protection  of  the  Act  of  ParliamenL 
Under  these  drcnmstanoes  I  am  of  opinioa  that  the 
respondents  are  entitled  to  onr  judgment. 

Cbbssweli.,  J. — I  also  think  the  respondents  are 
entitled  to  onr  jadgment  according  to  the  dedded 
cases.  I  consider  it  is  established  by  the  statement 
in  the  case  that  thb  society  is  established  for  the 
purposes  of  literature  within  tiie  meaning  of  this 
Act  of  Parliament,  and  fiirther,  that  it  is  a  sodety 
supported  in  part,  at  least,  by  annual  voluntary 
contributions ;  but  it  appears  that  the  sodety  oc- 
cupy a  boose,  a  considerable  portion  of  which  is 
not  used  for  the  purposes  of  the  society,  but 
for  the  purposes  of  other  societies.  It  may  be  that 
those  others  are  literary  or  scientific  societies,  for 
aught  I  know,  but  the  purposes  of  those  societies 
are  not  the  purposes  of  the  sodety  in  question,  ac- 
cording to  Ptirvit  V.  7Vai7/,  and  that  prevents  the 
parties  having  the  benefit  of  the  Act  Indeed,  I 
should  be  surprised  if  any  other  oondnsion  should 
be  arrived  at  by  any  person  reading  the  Act  (rf  Par- 
liament. 

Williams,  J. — ^t  am  of  the  same  opinion.  In 
this  case  the  appelluits  daim  a  total  exemption  fitim 
rates,  on  the  groond  that  they  are  a  sodety  insti- 
toted  fbr  the  porpose  of  literature,  within  the  mean- 
ing of  the  ststote  6  &  7  Vict.  Assoming  that  they 
are  so,  it  remains  to  be  inqnired,  in  order  to  sustain 
the  right  to  exemption,  whether  the  premises  were 
rightiy  occupied  by  the  appellants  for  the  transaction 
of  their  bosiness,  and  in  carrying  into  effect  tlie  par- 
pceee  far  which  the  sodety  was  institoted.  I  think 
It  is  dear,  open  the  facts  of  tiie  case,  that  they  do 
not  solely  oocnpy  the  (vemises  in  aoeation  for  the 
purposes  of  the  transaction  of  thdr  onsineaa  or  car- 
rying into  eSesct  the  purposes  of  the  institution.  The 
case  of  Pttrvi*  v.  TVaill,  3  Ex.  Rep.  appears  to 
bo  oomplatdy  in  poin^  in  ngard  to  tiik  oaaa.    I 


think,  really,  it  does  not  need  any  authority  to  Aam 
that  tiie  appellants  are  not  entitled  to  the  ezemptioa 
theyclaim.  If  they  were,  it  would  come  to  this,  a  fita- 
rary  sodety  within  the  mfaningoftheActofPTliaiiimf, 
when  they  were  considering  what  booae  tiber  woold 
take  for  the  purposes  of  the  sodety,  mi^it  asy, 
"  Such  a  house  is  a  great  deal  too  large :  it  docs 
not  signify,  we  will  take  it,  and  we  can  ooeapy  it  for 
onr  own  purposes,  and  if  we  want  to  nndolet  tta 
rest,  we  shall  have  the  benefit :  the  parties  will  p^ 
no  rates  who  have  taken  part  from  us."  I  think  it 
is  impossible  to  suppose  that  any  tiling  of  that  sat 
was  contempbted  by  the  Legislature. 

Taltoitu),  J. — I  am  entirely  of  the  aantt  opinioe. 
Whatever  opinioa  I  might  have  formed  with  reaped 
to  the  ri^ht  of  the  society  to  bring  itself  wjUna 
the  description  of  a  sodety  intended  to  be  exeaptad 
by  the  Act,  I  fed  myself  bound  by  the  aitfharf- 
ties;  and  I  think,  though  the  sodety  has  fulfilied  the 
first  condition,  that  it  has  foiled  entirely  to  con- 
form to  the  second  condition,  which  is  n»ir>irf 
to  entitle  it  to  be  exempt.  It  seems  to  me  we 
must  consider  this  sodety  as  one  having  rooouwUdi 
they  sublet  to  another  sodety,  and  as  if  that  other 
society  had  no  connection  with  sdenoe,  Uleialaie, 
and  art.  I  think  the  autiioritjr  of  Reg.  r.  Brandt, 
which  has  been  reforred  to,  decides  this  qoestioii,  and 
that  the  respondent  is  entitled  to  oar  jadgment. 

Chamul,  Sefjt.— As  I  understand  thelacla  of  Oe 
case,  I  submit  to  your  lordship  that  the  statate 
calls  upon  the  Court  to  pve  judgment  in  respect  to  fte 
costs  of  the  application.  I  can  find  no  caae  in  point. 
I  believe  this  is  the  first  case  tiiat  has  come  beibM 
this  Court. 

Jekvis,  C.J.— We  must  give  judgment  tar  fa- 
missing  the  appeal  with  such  costs  as  we  ahall  ad- 
judge. Thatisamatterfor  the  Master,  to  asoertah 
what  is  done  in  the  other  oonrts.  Do  you  know, 
Mr.  Parry,  what  the  practice  is  ? 

Parry. — ^I  am  not  aware.  I  think  it  is  in  the£t- 
cretion  of  the  Court. 

Channeil,  Serjt.— The  practice,  I  believe,  has  been 
to  give  indemnifying  costs,  and  the  Court  refien  it  to 
its  own  officer  to  aacertain  the  amount.  The  coata 
have  been  nominal— 40s.  At  Ssasions  the  partie* 
have  indemnifying  costs. 

Jketis,  C.  J.— What  do  yoo  mean  by  indemnify* 
ing  costs — costs  as  between  party  and  party  ? 

ChanneU,  Seijt.— Foil  costs  as  betweeo  parties. 
Bot  I  do  not  pledge  myself  to  that.  The  Coort  at 
Q.  B.  have  determined  they  shaU  be  fiill  costs  aa 
between  party  and  party,  and  it  refers  it  to  its  own 
officer  to  ascertain  the  amount. 

JTease.— The  case  to  which  mr  fijend  Ses;^ 
Channd  refers,  is  the  case  of  1%*  Mg  Trrnitg  vg 
Bseter  v.  JJmde,  and  in  that  case  aa  appBomon 
was  made  by  Mr.  CMalley  to  have  tiie  costo  taxed 
by  the  officer  of  the  Court:  Lord  Campbdlaiisuitedl 


Jamvis,  C.  J.— If  yoo  tax  the  costs,  yoo  do  boI 
give  40s.  The  taxing  shews  it  ia  not  a  capricsoaa 
amooot. 

Xecn«.— The  officer  of  the  Crown  office  had^the 
brief  before  him  to  tax  the  costs. 

Parry.— The  words  are,  "This  Court  shall  give 
judgment  fbr  dismisdng  the  appeal,  and  for  iodt 
costs  as  this  Court  shall  adjodge."  This  is  a  voy 
recent  Act  of  Parliament,  and  Ido  not  think  tbm 
has  been  any  uniform  practice.  It  may  be  poaaiUs 
the  Coort  mav  give  jadgment  against  a  party  with- 
out saddling  him  with  costs.  At  Seadons,  thoogh 
this  appead  might  have  been  dismissed,  it  would  have 
baen  dismissed  without  costs. 

Jxnvis,  C.  J.— At  Sessions  there  would  have  bees 
no  costs,  and  on  appeal  to  the  Q.  B.  there  woadf 
have  been  40a.  only;  on  appeals  tbsy  wonld  not  pw 
fUl  costs. 

i>«rrv.— That  is  where  the  caae  is  sent  np  from 
Sesdons  to  the  Q.  B. 

Chamnett,  Seijt.— Where  the  case  is  sent  op  teem 
Sesdons  the  costs  are  taxed. 

Talfourd,  J.— I  think  it  is  in  the  natnre  of  • 
role  to  shew  cause. 

Allen  6tttomey  for  the  respondents,  aa  amkm 
eiirta).— When  the  caae  is  remitted  from  the  Sea- 
sions  the  costs  are  taxed  by  the  Crown-offioe.  Tte 
costs  fdlow  as  a  matter  of  oonse,  if  the  pnaaoster 
succeeds. 

Party.— Only  to  pay  andi  ooata  as  the  Coot  aUI 
order. 

JxKvis,  C.  J. — I  think  the  bettn  way  will  be  for 
the  officer  to  inquire  and  state  to  us  what  the  pnc> 
tice  is,  and  that  we  may  have  aa  opportonity  ef 
spnking  to  the  jadgea  on  the  point,  for  the  sake  of 
obtaining  uniformity. 

Williams,  J.— Itiaa  longtime  dnee  I  considoMd 
the  subject,  bot  I  cooddssed  the  costs  were  port  of 
the  order.  You  bring  op  the  order  by  eertiorart, 
and  yoo  are  boond  by  the  statate  to  pve  aecuiHy 
for  coats. 

Perry.— That  b  whsM  the  oaaa  ia  aant  to  the 

a.B. 

JuTia.  0  J.— W«  wUl  iaqriN  abevt  that. 
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nriLUAMS,  J.— Tluit  h  what  we  are  talldiig 
-when  the  case  comes  up  by  eerthrari. 
HxhTOVKD,  J. — I  believe  the  costs  we  taxed  in 
]  Crown-office  in  all  these  cases.  This  is  in  the 
tare  of  an  appeal  to  &e  Sessions. 
Fbrvis,  C.J. — We  are  to  amend  the  rate  by 
Mtitudng  the  name  of  th6  appellants.  Therefore, 
)  rnle  most  be  drawn  np  to  amend  the  rate  on  the 
ndon  Library  by  inserting  the  name  of  the  ap' 
Hants. 

Parry. — ^They  fafled  in  the  court  below,  and  we 
luidered  there  should  be  aa  amendment. 
C»Ess-w-Bi.L,  J. — Have  you  got  the  statute  under 
licb  the  case  is  stated  and  the  form  of  jadgment  ? 
Parry.— The  judgment  is  to  be  entered  at  Sessions. 
Vhanndl,  Sent. — ^The  practice  has  been  this,  the 
e  bias  been  drawn  up  by  the  Court,  but  it  has 
m  referred  to  the  Master  to  inquire  the  amount 
tbe  costs.  That  is  taken  to  the  next  Quarter 
Bsions. 

CusswzLL,  J.— No ;  the  rule  is  drawn  up  by  the 
rtr ;  we  by  that  rule  agree  that  our  opinion  shall 
given,  and  the  judgment  is  in  conformity  with 
I  decision  of  the  Comt,  and  for  such  costs  as  the 
art  shall  adjudge  may  be  found  on  motion  by 
her  party  at  the  next  Sessions,  or  the  next  after 
tt.    Therefore,  the  judgment  is  to  be  bv  the  Ses- 
DS.    All  we  have  to  decide  first  is,  whether  the 
■ty  is  or  not  entitled  to  exemption ;  we  must  then 
ide  whether  they  are  not  to  have  costs. 
Thamwll,  Seijt. — The  rate  is  to  be  amended. 
IsKTia,  0.  J. — ^That  is  not  part  of  our  jadgment. 
at  is  put  of  your  agreement. 
'any. — It  is  in  the  nature  of  a  case  reserved,  and 
IT  tried  by  leave  of  Hie  Quarter  Sessions. 
>RK88WBLL,  3. — "Soch  judgment  shall  and  may 
entered  accordingly,  and  shall  and  may  be  the 
le  in  all  respects  as  if  the  same  had  been  given  by 

Quarter  Sessions  on  appeal."  Therefore  the 
fpMnt  ia  to  be  the  jn^ment  of  the  Quarter 
aions. 

'arry. — ^Yes,  my  lord. 

BKVI8,  C.J.— Do  theyjgive  costs  at'Sesrions,  Mr. 
en? 

iUtn. — ^Very  seldom. 

CRVI8,  C.J. — If  this  case  had  been  heard  at  Ses- 
18,  there  vrould  have  been  no  costs  then.  There 
fht  have  been  extra  costs. 

lUnt. — ^They  might  have  been  given,  but  they 
lid  have  been  nominal  costs. 
Vkanntll,  Serit. — If  the  case  had  been  reserved 
this  Court,  toe  costs  would  have  been  paid. 
BVVis,  C.J. — On  the  second  step  costs  would 
ebeen  paid.  It  might  have  been' there  would 
e  been  extra  expense.   ' 

UUn. — If  this  case  had  been  reserved  as  an  ap- 
1  to  the  Sesrions  on  this  decision,  the  appellant 
■Id  have  hSMl  to  pay  costs  to  be  taxed  by  the 
>wn  officer^ 

EKVI8,  C.J- — Not  costs  of  the  first  appeal, 
'orrv. — Tbstt  is  what  I  submit  to  the  Court, 
[ht  I  submit  this,  my  lord,  if  it  was  in  the  discre- 
I  of  the  Coort,  probably  there  would  be  no  costs 
we  consent  to  nave  (he  rate  amended.    There 
!0  doubt  they  are  wrong  in  the  form  of  the  rate. 
■RTI8,  C.J. — I  do  not  think  the  Court  will  alter 
rule  in  each  case.    We  should  fix  a  rule,  and  in- 
re  of  the  other  Courts  what  is  the  practice  there. 
'rksswkli.,  J. — It  is  much  better  to  have  a  fixed 
9  than  have  parties  comin;;  here  speculating  on 
at  may  be  tbe  rule  or  decision  of  this  Court. 
Parry. — ^This  is  in  the  nature  of  an  appeal. 
'brvis,  C.J. — On  the  other  hand  they  say  just 
r  same  as  if  you  had  an  appeal  there. 
f*orry.— That  is  what  I  say. 
fBKvis,   C.J.— That   is  what  I  say,    yon  have 
pped  the  first  step. 

JmssswELL,  J. — This  is  that  step  which  is  in 
leral  attended  with  costs, 
'orry. — Provided  the  second  step  is  taken. 
/RMSWBLI,,  J. — The  question  is,  whether  you 
indoned  the  second,  or  whether  yon  skipped  over 

first.    It  is  better  to  have  a  general  role. 

_^  Co*t*  dtferred. 

Cross  e.  Scamak. 
CUy  ^Zioiufon  Small  Debt*  Camrt. 
eplttin^jt  elaimtd  in  the  action  more  than  201. 
nid  the  dtfen^anl  pleaded  a  lender  a*  to  part, 
he  reiidve  being  tinder  Wl.  and  the  plaintiff  look 
he  turn  out  of  court  on  the  plea  qf  tender,  ichich, 
nth  thettim  recovered  6p  verdict,  exceeded  20/.  .• 
id,  that  the  defendant  wa*  not  entitled  to  enter  a 
uggeition  to  deprive  the  plaintiff  of  cost*  under 
he  City  qf  London  Small  Debit  Act. 
iretner  moved  to  enter  a  suggestion  to  deprive 
plaintiff  of  costs  under  the  10  &  1 1  Vict.  c.  Ixxi. 
13  (The  Dty  of  London  Small  Debts  Act).  The 
ion  was  brought  to  recover  26/.  Is.  5d. ;  and  the 
endant  pleaded  exceptas  to  71. 15s.  never  Indebted, 
»  71.  15s.  tender  before  action,  and  except  as  to 
I5s.  pavmant.  At  the  trial  the  plaintiff  recovered 
.  6a.  5d.  in  addition  to  the  sum  paid  into  court 
« thedea  of  tendor.  The  USth  section  deprives 
pWntnTof 
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flian  20/.  This  case  Is  within  the  rule  laid  down  in 
TVmer  v.  Parry,  1  L.  M.  &  P.  747.  The  plaintiff 
admits  the  tender  before  action,  and  takes  the 
amount  out  of  court.  [Cresswell,  J. — Could  he 
have  sued  for  26/.  in  the  City  Small  Debts  Court  ?] 
No.  [Cresswell,  J. — ^Was  he  not  entitled  to  have 
26/.?  and,  if  so,  how  was  he  to  get  it  ?  The  action  was 
well  brought  for  26/.]  The  plaintiff  would  have  had 
to  pay  the  costs  of  the  plea  of  tender,  and  if  the 
tender  had  been  of  the  whole  amount  cbumed,  the 
plaintiff  would  have' foiled  in  the  action.  [Jervis, 
C.J.— How  was  the  plaintiff  to  know  that  the  de- 
fendant would  plead  the  tender  ?  Cresswell,  J. — 
The  plaintiff  was  entitled  to  have  the  whole  26/.  and 
he  must  have  given  up  some  psrt  of  that  ram  before 
he  could  have  sued  in  the  Small  Debts  Court,  and 
even  that  would  not  have  got  rid  of  the  plea  of 
t^der,  for  the  defendant  might  still  have  pleaded  it 
to  the  residue.] 
BytheCooRT.  __  Jtnlerfflued. 

Kay  2  and  5. 

BoDBN  V.  French. 

Contract — Conitruetion—"  Net  cath." 

The  defendant  told  coalt  for  the  plaintiff  in  pw- 

tuance  qf  thete  inttmcliont,  "  Pleate  tell  for  me 

250  tont,  ice.  at  luch  a  price  at  will  realiie  me 

not  lett  than  fifteen  ihiltingt  per  Ion,  net  cath, 

lett  your  committionfor  meh  tale." 
Held,  that  thit  did  not  thew  a  promite  not  to  tell 

otherwite  than  for  ready  money. 

Atiumpiit.— The  declaration  was  framed  upon  the 
following  document,  and  alleged  that  the  defendant 
promised  "  that  he  would  not  sell  otherwise  than  for 
ready  money." 

From  the  plaintiff  to  the  defendant. 

"  Please  sell  for  me  250  tons  of  anthracite  coals 
now  lying  at  Neal's  Wharf,  Blaekfnars,  and  belong- 
ing to  me  at  such  a  price  as  will  realise  me  not  less 
than  fifteen  shillings  per  ton,  net  cash,  less  yoor 
commission  for  such  sale." 

The  defendant  had  sold  the  coals  for  fifteen  shil- 
lings and  sixpence  per  ton  on  credit.  And  it  being 
contended  at  the  trial  that  the  letter  would  not  bear 
the  construction  put  on  it  in  the  declaration  the 
learned  judge  was  of  that  opinion,  and  directed  a 
nonsuit. 

nurtday,  April  17.— By  let,  Serjt  obtained  a 
rule  niti  to  set  aside  the  nons^t>  and  enter  a  ver- 
dict for  the  plaintiff  for  75/. 

Dowdetwell  and  Bramwell  shewed  cause. — ^The 
question  Is  upon  this  declaration,  whether  the  de- 
fendant was  bound  to  sell  for  ready  money,  and  had 
no  option.  The  letter  is  to  be  construed  with  refer- 
ence to  the  usage  of  trade.  See  the  cases  collected 
In  the  notes  to  Wigglettcorth  v.  Dalliton,  I  Sm. 
L.C.  299.  It  appeared  that  the  custom  was  to  sell 
for  sixty  days'  credit.  [Jervis,  C.J. — And  15s.  6d. 
per  ton  is  153.  cash,  allowing  for  two  months' 
interest.]  Then  the  letter  means,  "  as  long  as  you 
can  sell  for  such  sum  as  will  give  me  ISs.  cash, 
I  am  satisfied."  If  the  meaning  is  doubtftd,  the 
nonsuit  must  be  retained. 

Bylet,  Seijt.  and  /.  Ctray,  in  support  of  tbe  rule. 
— The  letter  is  susceptible  of  five  meanings.  1.  The 
sale  most  produce  me  not  less  than  15s.  per  ton,  and 
that  ready  money.  2.  The  sale  must  be  upon  such 
terms  as,  although  the  payment  may  be  at  a  distant 
date,  yet  it  must  be  equivalent  to  ready  money.  3. 
The  nie  might  be  upon  what  terms  the  defendant 
pleased,  yet  ne  was  to  pay  the  plaintiff  in  cash.  4. 
The  sale  was  to  realise  15s.  net,  payable  at  some 
time  or  other.  5.  That  the  sale  was  to  average  15s. 
per  ton,  if  sold  In  lots.  The  plaintiff  contends  that 
tiie  first  construction  is  the  correct  one;  that  the 
sale  was  to  be  for  ready  money,  payable  immediately. 
Bdditon  y.  Cottinoridge,  19  L.J.  268,  C.P. 

Jertis,  C.J. — This  rule  must  be  discharged.  At 
the  trial  I  was  of  opinion  that  this  was  a  contract  at 
least  of  a  doubtfiil  Kind,  and  that  the  plaintff  had 
not  establidied  tbe  construction  he  was  bound  to 
make  out.  It  is  alleged  In  the  declaration  that  the 
sale  was  to  be  for  ready  money  only.  And  in  the 
coarse  of  the  argument  it  was  admitted  that  the 
letter  was  open  to  four  other  constructions,  on  all  of 
which  a  good  deal  might  be  said.  Now  to  entitle 
the  plaintiff  to  a  verdict  he  is  bound  to  support  his 
declaration  by  the  undoubted  construction  of  the 
insbxtment.  But  I  think  that  the  reel  meaning  of 
the  letter  Is  this,  please  sell  for  me  250  tons  oj 
Anthracite  coal,  &c.  so  that  you  have  for  me  at  the 
time  of  the  nle  15s.  per  ton  cash.  If  so,  the  non- 
suit was  right. 

Cresswell,  J. — I  am  of  the  same  opinion.  The 
plaintiff  took  upon  himself  to  construe  this  obscure 
instrument  in  his  declaration.  And  he  alleges  that 
the  defendant  undertook  not  to  sell  otherwise  than 
for  ready  money.  The  defendant  says  he  never 
made  any  snch  promise  as  that  It  is  very  common 
for  an  agreement  to  be  made  with  reference  to  soma 
usage  of  trade  connected  with  the  subject-matter  of 
it,  and  I  think  that  the  true  construction  has  been 
put  upon  It  by  tbe  Chief  Justice. 

Williams  and  TALrovBD,  JJ.  concurred. 

Rule  refuted. 


Saturday,  M^Z, 
Dob  itm,  Bbbb  v.  Nbal. 
Judgment  at  in  com  qf  nontuU— Practice. 
Where  the  dtfendani,  in  an  action  qf  ^eetmtnt, 
ttated  by  affidavit,  that  thorlly  after  tervict  tipois 
himqflhedeelaration,  htgaveuppouettionqflha 
premitetto  A.  W.  B.  a  tenant  in  common  with 
the  plaintiff,  and  that,  tince  then,  he  had  neitlar 
authorited  nor  been  auart  of  any  further  pro- 
eeedinat  in  the  caute,  the  Court  ditcharged  a 
rule  for  a  lite  judgment  at  in  cate  qf  nontuit, 
but  vithout  cottt,  the  plaintiff  to  give  a*  under' 
taking  not  to  proceed  with  the  ejectment. 
Hake  shewed  cause  against  a  rule  obtained  on  a 
former  day,  by  Ffookt,  for  a  like  judgment  as  in 
case  of  nonsuit,  the  plaintiff  not  having  carried  tiie 
cause  down  to  trial.  Issue  had  been  joined  on  the  3ld 
June,  1849,  bat  no  notice  of  trial  had  been  given. 
The  defendant  stated  in  his  affidavit  that  the  plain- 
tiff  and  A.  W.  Beer  were  tenants  in  common; 
that  the  defendant,  shortly  after  the  service  of  th9 
declaration  in  ejectment  upon  him,  gave  up  posaes- 
sion  of  the  premises  to  the  said  A.  W.  Beer,  and 
that  since  then  he  bad  neither  autiiorised  nor  beeji 
aware  of  the  proceedi  ngs  subsequently  adopted,  ana 
that  the  present  step  was  taken  without  any  comma- 
nication  with  him  upon  the  subject.     (The  other 
affidavit  stated  that  the  disputes  between  the  parties 
were  now  in  Chancery,  and  that,  in  those  proceed- 
ings, the  attorney  for  A.  W.  Beer,  was  acting  as 
solicitor  for  both  parties.)    Under  these  circum- 
stances, it  is  submitted  the  Court  should  discfauge 
the  rule  with  costs,  as  it  was  evident  the  rule  had 
been  improperly  moved  for.    (Jenkynt  v.  Charitp, 
2  Dowl.  197 ;  Doe  dem.  Steppint  v.  Lord,  2  DowL 
419 ;  Chitty's  Archbold,  1301.) 

ffookt,  in  support  of  the  rule.  The  affidavftt 
shew  that  the  defendant  is  &vouring  one  of  VbB 
tenants  in  common,  in  preference  to  the  other;  and 
this  rule  was  necessarily  moved  for,  because  thO 
action  of  ejectment  could  not  otherwise  be  put  an 
end  to. 

By  the  CotniT.— The  best  course  will  be  that  tliis 
rule  be  discharged  without  costs,  the  lessor  of  the 
plaintiff  undertaking  not  to  iffooeed  with  the  eject- 
ment. ___        Suit  ditcharged. 

RlDSDALB  V.  LaTITOUR. 

Diteharge  qf  intohent  pritoner — Sutpieiou* 
affidavit — Attorney  and  tolicitor. 

In  this  case  Ball  on  a  former  day  had  obtained  tbB 
consent  of  the  Court  that  the  Master  should  inqoira 
into  and  report  upon  an  qiplication  then  made  for 
tbe  discharge  of  the  defsndant,  an  insolvent  prisoner. 
(17  Uw  T.  50,  C.  P.) 

ffMalley,  Q.C.  now  moved  that  the  report  of  tbe 
Master  shoidd  be  read. 

A  reference  to  17  Law  T.  50  will  shew  that  on  thd 
17th  of  April  last  an  application  was  made  to  the 
Court,  upon  tbe  joint  affidavits  of  General  Fetor 
Angostus  Lantour,  a  prisoner  for  debt  in  the  Queen's 
Priaon,  and  George  Hetherington,  of  Greet  Union- 
street,  Newington-causeway,  "his  agent,"  for  a  role 
to  shew  cause  why  Geneial  Lantour,  who  was  in  the 
Queen's  Prison  In  execution  for  two  sums  Ot 
648/.  18s.  Sd.  and  112/.  10s.  at  the  suit  of  the 
riaintiff,  V^Uiam  Ridsdale,  should  not  be  discharged 
nrom  enstody,  on  the  groand  that  the  plaintiff  was 
dead,  and  that  his  widow  and  sole  executrix  was  dead 
also,  rad  that  tbey  liad  left  no  personal  representa- 
tives who  could  give  General  Lantour  a  legal  &- 
charge  from  custody.  General  Lantour,  after  stating 
the  Move  ficts  in  his  part  of  the  affidavit,  stated  that 
he  had  caused  search  to  be  made  for  a  grant  of 
administration,  and  bad  been  informed,  and  verily 
believed  it  to  be  true,  that  there  was  no  ^rant  of  ad- 
ministration either  to  the  rights  and  credits  of  the  said 
plMntiff,  or  to  the  rights  and  credits  of  his  said 
widow;  and  that  there  were  not  now  any  per- 
sonal representatives  of  the  plaintiff.  Hetherington 
in  his  part  of  tbe  affidavit  also  stated  that  on  the 
26tii  ofMarch  last,  bv  direction  of  Colonel  Lantonr, 
he  searched  at  the  Willmffice  at  Doctors'  Commone 
for  tiie  will  of  the  plaintiff,  which  he  found,  and  for 
a  grant  of  administration  to  the  plaintiff's  widows 
but  that  no  grant  could  be  found ;  that  he  had  made 
diligent  inquiries  as  to  any  next  of  kin  of  the  plain- 
tiff and  his  widow,  and  had  been  informed  by  a  Mr- 
Byron,  who  held  a  situation  in  the  India- House,  and 
was  intimately  acquainted  with  the  plaintiff  and  his 
widow,  that  they  had  left  no  personal  representative^ 
and  that  the  pluntiff  bad  died  in  insolvent  dream- 
stances  ;  that  he  had  also  made  inquiries  for  Simoat 
Pile,  the  plaintifl*s  attorney,  and  was  informed  that 
be  had  departed  this  Hfe  three  yean  since:  and 
that  he  had  requested  Byron  to  make  an  affidavit 
on  the  subject,  but  that  he  refused,  alleging 
as  a  reason  that  his  duties  required  his  constanc 
attendance  at  the  India  House,  and  that  the  bqatd 
did  not  like  their  derics  interfering  in  business.  The 
Court  ordered  one  of  the  Masters  in  Chancery  to 
inquire  by  such  means  as  he  should  think  fit  for  flitf 
next  of  Un,  and  also  for  tbe  creditofs  of  tbe  pIdB. 
tiff  at  the  time  of  his  death,  and  report  tb«nonM 
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eemnoN  much. 


COMMON   BSNCH. 


the  Court;  and  that  Oe  dafendant  ihovld  pa;  the 
ooat>  attending  nidi  reference. 

£ay  (Maater)  now  made  a  rerbal  report,  stating 
ftat  a  dar  or  tiro  aAsr  the  role  was  granted  Hether- 
tmaofaiafftiT  Um  aad  stated  that  he  knew  no 
wm6tt  who  farmed  the  plaintiff  or  hii  wife,  or  who 
UewaoTtfaiiiC  about  the  matter.  A  dajr  or  two 
Irter,  lb.  Samael  Shnttleworih,  an  attorney  of 
GtKf».iBn,  ffemnA  before  him,  and  prodnoed  a 
tOff  tt  the  Mwnuag  Hermld  newspaper,  in  iriiidi  a 
Myett  of  He  osae  had  appeared,  and  stated  that  he 
tffemti  tor  a  Mr.  Rogets,  who  was  tiie  father  of 
lu.  Hidadak,  aad  who,  seeing  tiie  report  in  the 
iwwiuapu ,  had  sent  to  inqure  what  had  better  be 
imt,  aad  that  Mrs.  RJdsdale  died  in  Angnst  last, 
■ad  Aat  IB  September  be  (Mr.  Rogen)  had  taken 
ovt  Istten  of  adanaiatration. 

Jcana.  C.  Jv— Who  instmeted  the  eoonael  who 
— de  Ae  ap|iBrati<ai  ?  Who  wastfasattocBey  inthis 
•Me? 

BaO. — I  iBovedfarthe  rale,  rar  lord.  The  name 
of  theattomer  on  nsy  brief  was  H.  J.  Hembery,  bnt 
I  haaded  aiy  mief  to  &e  Mastsr,  and  hane  raodred 
■ojailWi  iiistiiii lifsii 

on  in  his  ori^nal  affidarit  swore 
ligeot  inqniry  as  to  any  next  of 
kte  af  Mr.  Ridsdsle  aad  faia  widow,  ud  had  been 
Mbnoad  by  a  Mr.  Byron,  of  the  India  Hooae, 
Ait  aeiOer  Bidsdsle  nor  his  widow  bad  left  any 

Cnasl  uyiismlilini ;  and,  moraorer,  that  Rida. 
£ed  la  inadrant  cireamstanaea.  It  now  ap- 
aawed  that  Byna  had  taU  Hetberiogtoa  Oat 
MIS.  Biddaie  had  a  Csther  aaaaed  Bogen  liring  at 
Maassailet.  and  that  Hethetiagtoa  had  thereopon 
wiitteB  this  letter:— 

"  10,  Gnat  Uoioo-street,  Newington-canseway, 
London,  Maidi  19,  1851. 

"Kt—VnO  yoa  be  so  good  as  to  inform  ma  if 
ftaii  are  any  aezt  of  Idn  or  relatiTes  to  William 
Bididsif  deoessed  ?  I  am  informed  he  was  married 
4a  year  daacbtov  who  ia  also  deoeaaed. 

"Yoai*  obediently, 

"  G.  Hetherinaton. 

"To  Mr.  J.  Sogers,  tndner,  Newmarket.''^ 
Batberington  had  placed  before  him  an  aiBdaTit,  in 
«Ueh  he  swore  tint  he  receiTed  bo  answer  to  this 
Isltsr,  bat  he  (the  Master)  had  also  an  affidarU  of 
the  attorney  of  Hr.  Rogers,  in  which,  after  settiog 
oat  Hethermgtoa's  letter,  he  said  that  he  had  re- 
«eii«d  tka  foUoviac  lettar  ftoai  Mr.  Rogers  > — 
"NewmaAet,  May  2, 1851. 

"Sir, — ^I  raeeired  your  letter,  and  haTs  endoaed 
<be  letter  I  reoeired,  which  I  replied  to,  stating  that 
iraiiaa  Bidsdala  had  a  brother  in  or  about  London, 
tad  two  sisteta— one,  Mrs.  Wilson,  at  Redcar, 
Yorkshire — the  other,  Mrs.  Horton,  lesidiog  at 
Lewisham ;  and  that  ny  daughter,  witih  har  hasband 
William  Ridsdale,  were  dead,  utd  left  no  children. 
I  hare  also  aaat  the  letters  of  administration,  as  you 
wqoestad,  dtc — I  am,  sir,  yonr  obedient  senranL 
"  JosEPB  Roecas. 
Ha  (the  Master)  had  also  reoeired  tins  letter  from 
Gaoaral  Lantoor: — 

"  Sir, — Since  I  authorised  Mr.  Hetherington  to 
apply  to  the  Court  in  the  matter  of  Ridsdale  against 
cayself,  I  hare  been  informed  that  administration 
luu  been  granted  :  and  under  these  drcumstanoea. 
It  not  being  possible  to  pursue  the  rule  further,  I 
La*e  instructed  Mr.  Hetherington  to  abandon  it.— 
jr«m,  &c.  '*  P.  A.  Ladtodr." 

^liaa  there  wat  a  second  affidavit  of  Hetberington's, 
bk  which  he  said  that  on  the  19th  of  March  bet,  in 
«onseqaenca  of  inCOTmation  he  had  receiTed  from 
Byron,  he  wrote  to  Rogers  the  letter  previously 
Mad,  and  that  ha  posted  the  letter  himself,  either 
in  the  chief  or  one  of  the  receiring-houses,  on  the 
I9th  Mardi,  but,  no  reply  reaching  him,  he  on 
«he  24th  of  the  same  month  went  to  the  WU|.offioe, 
Doctors' -common^  to  make  search  for  the  will  of  the 
laid  William  Ridadale,  where  he  found  the  same,  and 
that  probate  was  granted  to  the  phuotiff's  widow 
«n  the  19th  ofFebraanr,  1850 ;  that  he  on  the  same 
^y  made  further  search  for  any  grant  of  administra- 
ncm  to  the  ssid  Wm.  Ridsdale's  widow,  as  in  his 
former  affidavit,  but  did  not  then  find  any,  but  that 
on  the  reference  held  on  the  3^  April  last,  before 
tiie  Msster,  he  waa  much  astonisbed  and  surprised 
vhen  he  was  informed  by  Mr.  Shnttleworth  that  a 
Srant  of  administration  waa  made  to  Rogers  in 
Bie  month  of  September,  1850,  wherewion  he  again 
want  and  seardied,  and  to  his  surprise  fooad  agrant 
«f  administration  sworn  to  under  200/.  and  that  he 
matt  have  aerideataUy  tamed  over  a  leaf  in  the  book, 
«•— [Jbbvu,  CJ^—lti.  O'Malley,  what  do  you  pro- 
•OWtodo?]  Atpfesent,my  lord,  lonlyaAthat 
Mr.  Hembny  be  oidsred  to  pay  all  the  oasts  of  this 
«pplieation. 

Jbbvis.  C.J.  —  That  will  be  ordered,  of 
^Qorsa.  Bat  had  tou  not  better  move  as  a  sub- 
ftantive  motion,  that  Hembary  be  stradc  off  the 
BoDs?  Meanwhile  I  will  consider  with  my  brothers 
bow  He&eringtonawy  beindfa:tedforpeqaiy;  for, 
M  fMT  as  I  can  do  it,  it  shall  be  done. 
.  CkBsairau,  J.— There  ia  this  dificolty  in  the 
mn    that  aasalahaa  been  granted  >  andthoithew 


is  the  further  one — for  whom  do  you  appear  hae  ?— 
by  whom  are  yon  instructed  ? 

O'Malley. — The  Master  informed  me  some  one 
must  appear  to  hear  his  report,  or  it  could  not  be 
read.  So  I  appear  for  XIr.  Shuttleworth,  who  is 
acting  for  Mr.  Rogers.  It  so  happens  that  the  report 
in  the  Monung  Herald  acted  as  an  advertisement 
to  Mr.  Rogers,  and  seeing  it  he  has  come  before  the 
Master,  as  administrator,  to  defend  bis  rights.  But 
for  this  your  lordships  would  never  have  heard  the 
Master's  report.'and  then  this  scene  of  iniqmty  would 
never  have  been  brought  to  light. 

Jkrvis,  C.J. — Having  now  heard  the  report,  you 
may  frame  a  substantive  motion  to  strike  tne  attor- 
ney off  the  rolls,  and  any  other  motion  yon  may 
think  proper.  In  the  meantime  let  the  report  be 
formally  drawn  up,  and  again  mentioned,  and  then 
yon  will  be  prepared  to  move  upon  it. 

Order  aeeoriUngly. 

Wednetday,  May  7. 
Janes  v.  Whitbread  and  Othbbs. 
Dted—MUnomtr. 
In  tt»  amignment,  tie  grantee  wai  called  Jamet 
James,    hi*   right   name   being    Jamet    Janet, 
and  hi*  retidenee  and  oeeupation  were  given.   He 
executed  the  deed  by  hit  right  name,  and  it  ap- 
peared at  the  trial  that  hit  retidenee  and  occupa- 
tion were  eorreellg  ttated  in  the  deed : 
Held,  that  the  attignment  uiat  not  void  for  un- 
certainty, the  guation  at  to  the  party  intended 
to  be  grantee  being  one  qf  identity,  and  the  plain- 
tiff being  proved  to  be  the  party  intended. 
Interpleader  ittue,  to  try  whether  certain  goods 
which  had  been  seized  b^  the  sheriff  on  the  4th  of 
March,  under  an  execution  against  one  Ellis,  were 
the  propertjr  of  the  plaintiff  at  the  time  of  seizore. 

At  the  trial  before  Maule,  J.  it  appeared  that  the 
defendants  obtained  judgment  against  Ellis  on  the 
12th  of  February,  and  that  the  plaintiff  claimed  tiie 
goods  under  an  assignment  dated  the  10th  of 
February.  The  indenture  of  assignment  was  put  in, 
and  it  appeared  that  the  assignment  was  to  the  plain- 
tiff as  a  trustee  for  the  benefit  of  creditors ;  and  that 
in  the  part  describing  the  parties,  the  plaintiff  waa 
called  James  James,  trustee,  &c.,  of  70,  Westmore- 
land-place, City-road,  tailor  and  draper,  instead  of 
James  Janes ;  that  in  the  body  of  the  deed  he  was 
referred  to  as  trustee,  and  not  by  name ;  and  that  he 
executed  the  deed  by  his  right  name,  James  Janes. 
It  further  appeared  in  evidence  that  his  residence 
and  calling  were  described  correctly.  Verdict  for 
the  plaintiff. 

M.  Chanberi  (Honyman  with  him)  now  moved  to 
set  aside  the  verdict  and  enter  a  nonsuit,  or  to  enter 
the  verdict  for  the  defendants.  The  deed  is  void  for  the 
misnomer  as  against  the  defendants,  who  are  cre- 
ditors. No  such  person  as  James  James  was  proved 
to  be  in  existence ;  it  is  the  same  as  if  the  name  of 
the  grantee  had  been  in  blank.  "If  an  ordinary 
man  grant  by  his  surname  only,  without  any  name 
of  baptism  j  or  by  his  name  of  baptism,  without  any 
surname  at  all :  in  these  and  the  like  cases  the  grant 
will  be  void  for  uncertainty,  unless  there  be  some 
matter  in  the  deed  to  help  it."  &c.  (Shep.  Touch. 
234.)  [Williams,  J.  referred  to  Shep.  Touch.  236 : 
— "  In  some  cases,  though  the  name  be  mistaken, 
the  grant  will  be  good;  as  if  a  grant  is  made  to 
Alfred  Fitqames  bv  the  name  of  Ethelred  Fitz- 
james."  "  And  if  a  lease  be  mqde  to  J.  S.  for  life, 
the  remainder  to  him  that  shall  come  fn^  to 
St.  Paul's  such  a  day,  or  to  him  that  J.  9.  shall 
name  in  three  days,  this  is  a  good  grant  of  the  re- 
mainder.] Viner's  Abr.  Additions,  was  also  referred 
to. 

By  the  Court. — Upon  this  point  there  will  be  no 
mle.  The  grantee  is  described  as  being  of  a  certain 
place  and  oocu|ntion,  and  so  far  as  be  binds  himself 
by  the  deed  he  is  estopped  from  denying  its  validity 
by  his  execution ;  and  so  far  as  he  takes  any  benefit 
under  it,  his  description  is  a  matter  of  identity ;  and 
it  was  clearly  established  at  the  trial  that  the  plain- 
tiff was  the  party  meant,  by  proof  of  his  residenoe, 
trade,  and  execution  of  the  deed.  Routed. 

BITSnrESS  OF  THE  WXEZ. 
Thmrnlmi,  Jfajr  1. 

Smunro  v.  Honiiic. — Ball  moTad  herein  for  a  du- 
frlngat,  rabmittiDg  tliat  tba  oalla,  aprcintments,  sud 
search  for  sppearano*  were  regular.  tc^axsswxLL,  J.— 
There  is  no  ttstemeat  from  beginniog  to  end  of  yonr  affi- 
davit that  the  place  where  the  endmronn  to  aerre  the  de- 
Candant  were  made  waa  hia  reaidenoe  «r  Ilia  place  of  bnai- 
neaa ;  neither  is  it  atated  that  the  deponent  (wliered  the 
plaoe  whera  the  attempted  aarrice  was  made,  waa  one  or 
the  other.  S^iuei. 

e.  .—'Eamkhu  moved  for  leave  to  enter  an 

appesraaee  see.  atat.  on  a  retnrn  by  the  aharifT  of  mUa 
honi  and  nun  ml  humtiu  to  a  writ  of  iUtringa:  The  da- 
fendsnt  had  not  appeared,  and  ha  conld  not  be  anywhere 
fonnd.  QrmUd. 

Ablst  e.  Daa.—Liuk  ahewed  eanae,  and  Bugli  Bill 
waa  heard  in  aapport  of  the  rule.  The  question  waa,  whe- 
ther, after  a  partv  bad  been  dealt  wHh  in  the  Insolvent 
Ooort,  he  waa  liable  on  a  judgment  smmuons  in  the  Oouaty 
Court.  The  foUowing  eaaaa  ware  cited  aad  aothoritiaa 
referred  to.  Bapartt  Boraqr,  1  L.  K.  *  P.  Wj  AteriT. 
Awa,lL.lI.&F.M);  fiRirt  v.  JssM,  14  U.  &  W.  774; 


■nompto*  V.  I»g\(m,  '19  %.  3. 180,  l).B. )  Bx  parU  Xim. 
mn;;,  4  C.  B.  607;  Itirekttm  v.  OrtUUm,  10  Bine.  Uj 
Francit  T.  Doitwora,  4  0.  B.  SOS;  PiitUpt  v.  Skrrmfi 
aQ.B.»44;AniT.Z>xi(/'on{.SQ.B.Sm;  •  *10Tte(.e.«S: 
aa.  73,90,06,  lOZ.iaS.  B]r  the  Com.— TUs  ia  a  qnaliea 
of  great  importance ;  as  it  will  ragidate  the  praeMss  «C 
many  of  the  Coontj  Courts,  thareibre  the  Court  will  «■■■ 
aider  it«  judgment.  Cur.  adt.  wmU* 

BxTiv  V.  LimrGSTOirx. — Obaaa^n  Seijt.,  pn^ad  the 
Court  that  this  osae  might  t>e  ordered  to  atand  orar  t«  • 
fatore  day.  Xaow  ai'a^a*. 

Friiof,  Jfa)  i. 

Bitm  w.  Haztut.— i^NHMTM-  to  a  daoIantioB  far  aa. 
certainty.  The  declaration  was  raon  an  award  nadec  a 
ratlerence  of  certain  matters  in  difurenca  reepectiag  caS- 
way  aharea.  The  objections  to  the  declaration  were,  1^ 
that  the  nature  of  the  ditTerenee  between  ^e  paitiea,  mi 
2ndly,  that  tba  amount  to  be  paMwera  not  a|iiii<liallj 
atated ;  and,  Srdly,  that  the  request  to  pa^  thw  liilswis 
waa  not  anffloient.  BrmuU  {Bojgiui  with  hua)  araand  ia 
anpport  of  the  dtmumr,  and  Btuffref  (BamUr  with  hisi)a 
contri.  The  Court  aaid  that,  upon  the  constmetiaa  at 
the  wliola  dadarstion,  the  ohjaetions  were  not  tenable. 
JlulgwUMtJbr  the  ffm 

Bonnr  e.  Fancx.  Jtasl 


Satmrdat,  Ktf  t. 

Bicuans  a.  Liwia.— ^<i»aa^»r,  Q.O.  pr*r*d  the  GaMt 
to  order  that  tUa  oaaa  l>e  taken  oaUoaday,aa  it  waa)i4«ld 
preatlr  to  the  convenience  of  connsel,  and  peobafa^  not 
disturb  the  arrancementa  of  the  Court.  JaavnTc  J.— 
The  cause  mnst  be  taken  in  its  turn.  R^fiutd- 

Dos  d*m. a. . — Cbrria  moved  tor  jodgmaa* 

in  thia  cansa  against  the  oaanal  ajactor.  The  Iriaaiit  aarid 
neier  Iw  found  at  home,  aad  Ua  witt  ntmti  t* aasHk 
serrice,  wherei^on  tlie  rale  waa  thrown  throogk  tts 
window,  Saia  gmmtti, 

Parrcnian  v.  Biossiw.— The  Court,  after  taUag^BS 
to  eonsidar,  this  day  delirered  judgment  in  tliia  case^ 
making  abaolnte  the  rule.  Tha  point  th<^  daeidad  wia 
that  the  prodoction  of  the  roll  and  the  aiioa  and  ^JMaas 
writs  were  not  aoffioiaat  evidenoa  tkat  tba  iadonaaiMaa 
npon  the  write  were  made  at  tba  time  of  aoriaa,  ao  a*  ta 
dpfeat  a  plea  of  the  Statute  of  Limitotinna.  The  rsss 
when  the  Bharthand-wTiter*a  note  ot  the  jud^meiitB 
furnished,  will  be  promptly  reported.  MttU  alaufalS. 
Mondm,  Jfoy  6. 

CaiaiawooBe.BLi.ioT.— T.  Jbaas  moved  herein  ftrc 
eaUing  on  the  plaintiff  to  shew  oanaa  why  jndem« 
in  thia  caaa  should  not  be  aat  aside,  and  why  t£»  rail  rfiniH 
not  be  brought  in,  with  liberty  to  the  defendant  to  aaier 
thereon  a  sn»estion  to  deprire  the  plaintiff  of  bin  ooat^ 
The  action,  which  was  brongnt  on  the  28th  of  Jane,  1890^ 
was  tried  before  the  Secondary  of  the  City  of  Loodeu. 
Verdict  for  the  plaintiff,  M.  Tba  aecoadaiy  bad  glvaw  as 
eertifloate  for  coata.  The  dafaadaara  aOdavit  iliiisi 
that  the  whole  cause  of  aotiou  aioaa  withia  the  jari^ 
diction  of  the  County  Coiurt  of  Kiddleaex,  aad  Mr 
nantires  all  the  exceptions  in  the  atatute.  [Jiarxa,  CJ- 
— ^Doee  the  affidarit  state  in  what  district  court  tbe  de- 
fendant realdea  P]  That  ia  not  mateilal ;  it  is  aooogh  if  it 
states  the  county.  [Jisvis,  CJ.— What  Is  year  antho. 
rity  for  that  P]  I  brmg  myself  wilUa  tba  .Act  i^aiTiBC 
that  the  canseof  action  aroaa  withia  th»  ooanty  otMiJ^ 
dlesez,  and  that  the  parties  reside  within  twenty  i^laa  off 
each  other.  There  is  a  coort  fbr  erary  part  of  tlie 
connty,  so  that  the  canae  of  aotiou  most  nare  aiiam 
wHfain  the  jurisdiction  of  a  County  Oaurt  of  Middleaez. 
The  gooAt  were  sold  and  dctivered  within  the  Brooiptea 
CoantT  Court  of  Middlesex.  [TxLrorsn,  J. — There  it 
no  anch  court.]  The  aSdarit  expready  sSatea  "that the 
defendant  dwelt  and  carried  on  buainesa  withia  the 
Brompton  district  of  the  County  Court  of  Hiddleaaxi** 
the  whole  canae  of  action,  in  fact,  aroae  within  the  jam. 
dietion  of  the  County  Court  of  MidAeaex,  aad  that  alal». 
meat  alone  ia  aufBeieuL  It  would  seem  nnreaaotiaUefiial 
where  the  defendant  doaa  not  reside  ia  tbe  aano  iSstrial 
as  the  plaintiff,  the  latter  should  have  the  pririlaga  of 
going  to  the  Superior  Conrt.  In  any  riew  ot  the  matt^, 
the  defendant,  it  is  submitted,  ia  entitled  to  this  role. 
JsKvn,  C.3. — ^Ton  may  take  a  rule ;  and  if  it  should  twm 
out  that  there  is  no  court  bearing  the  title  of  dbe 
Brompton  District  County  Court,  the  nde  on  «amt 
shewn  will  be  diacbargad  with  ooata.  SuU  ma. 

Ba^nrnT  t>.  Gabth. — Srerfr  moved  for  a  distiintt. 
The  requisite  calls  and  appointments  were  doly  ma^  at 
the  defendant's  residence  in  Hans-plaee,  Chriaea.  Search 
for  appearance  was  made  yeaterd^,  ana  noae  sntered. 


AiKntaoir  e.  Borraix.— BaU  moved  for  a  iKili  iauy. 
The  calls  and  appointments  had  been  doly  made,  us 
defendant  was  always  from  home,  bnt  bis  daogtiter  kad 
said  if  there  waa  anything  to  leave  for  him  it  ehouSd  he 
given  to  ber.  Tbe  copy  writ  waa  then  left  with  her. 
Search  for  appearanee  waa  made  yesterday,  bnt  defends 
had  not  entered  an  appearaaoe.  (frmmltd, 

Hiim  a.  BoT. — Tikoauu  moved  for  an  order  to  set  aiids 
a  rule  granted  herein  that  tbe  defendant  migirt  plead 
aevaral  matters,  on  the  ground,  1st,  that  tbe  aummoas  had 
no  indge's  aignatnre ;  2n(Uy,  that  it  was  served  after  nine 
o'clock  at  night.  Jxavis,  <;.J. — You  lie  by,  and  cone  now 
tooUte.  Srfktfi. 

SisHXLt,  e.  Thi  Dxcst,  Sunoio,  and  Woacasnx 
jTnrcnoK  Railway  Compaitt. — Evamt  moved  for  m  role  to 
shew  cause  why  a  certificate  for  the  coata  of  a  apeoial  jvy 
should  not  lie  rescinded,  on  the  ground,  1st,  that  the  ear- 
tificate  was  granted  too  late;  2ndly,  that  it  had  been 
granted  by  ue  lata  Chief  Jnstiee  Wilde,  alter  he  be- 
came Lord  Truro,  and  had  ceased  to  be  a  judge  ot  this 
Court,  and  after  the  appomtment  of  the  prewnt  Chief 
Joatioa.  (S  Oeo.  4,  e.  M.)  It  ia  anbmitted  that  in  this 
case  the  delay  bas  gone  beyond  the  iodnlgencw  of  the 
Court,  and  the  usual  arrangement  of  eoonael.  Hie  oaaae 
waa  tried  on  the  30th  of  December,  1648.  Terdiet  fbrtW 
de^imdant,  aubjeet  to  a  apeeial  ease,  wUch  was  uiged  ia 
thiaCourtoathellthof  June  last  past.  The  deftaidaals 
bsvina  ehoeen  their  own  time  to  briag  tlie  plaintiff  h albas 
the  Maater  for  taxatioa  of  costs,  and  tiie  produetioo  of 
the  record  without  any  certificate  for  a  special  jury  on  flis 
back  thereof;  I  aak,  will  the  Court  extend  tbe  iadidi 
beyond  what  it  has  hitherto  donef .  As  to  the  aeeond  | 
we  have  a  eartlSccte  Bignad  "Triira;"  now,  " 
waa  any  chief  jnatica  or  judge  of  this  Ceoit  I  ^ 
titla.   A  great  deal  of  laarsiag  oa  this  point  is  < 
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ga<)oa'«Abr.TIt.oO<M(t,''Mt«rO.    Inm,OJ. 
ot  Lord  Tmcf*  luniaf  ncxr  •  hSchar  >Mw  doM  not 
|nU4*t«  hit  Mt.    Tha  tliu(  wo  acreed  to  in  mr  pr»- 

iacc.'-it  wu  bko  »  bargain  batwaen  tlie  partiea. — Oaaaa- 
lix,  J.— It  ii  qoita  impoaaibla  to  aocede  to  the  applica- 
on.  If  we  did,  we  anbuld  b«  dettroyine  all  tha  good 
Ml  wUeh  eiiata  amongat  the  gentlemen  of  the  Bar. 

Ibiftutd. 
■oaano  e.  Oomn^-JTliia  waa  an  action  of  amut^t 
ft  •  policy  of  inanranoa  efiisated  in  tha  ahip  Htit,  bound 
!om  Odeaaa  to  Liraipool,  brought  againat  tha  Alliance 
[arine  Insurance  Company.  Tha  qoeation  waa,  whether 
lera  had  been  a  total  or  only  a  partial  Iota  of  cargo, 
'ardict  ibr  the  plaintiff,  with  leare  to  mora  to  reduce  the 
aauoa,  or  lor  a  new  trial.  Xaewtm,  Q.O.  and  Otomplon 
■re  ink  day  heard  tx  the  nlaintiflii.  Port  luard. 

Sonis  v.FiuiCH.— Concluded,  aee  the  report. 

KuU  ditekaryed. 
Sir  r.  PiiKiKSOir  and  WaoTH.— 2).  D.  JVans  and  D. 
?oiter  shewed  canae  against  a  mle  to  set  aside  a  nonsuit 
I  tUa  ease,  tried  at  the  Backs  Spring  Assises,  1851. 
Mm,  Baijt.  O'JToUqr,  and  WoriUdgt  in  support  of  the 
tfo.    To  be  raportedU  Suit  iMutrfi. 

WMtnetdaiff  May  7. 
jAjnte.'WnTBKKUi  and  0thzk8.— Tried  at  the  sittings 
1  Kiddlesez  daring  this  Term,  before  Haole,  J.  rerdiot 
W  the  plaintiff.  If.  Chamlim  {Bamfmam  with  him) 
lovad  to  set  aaida  the  verdicA  and  enter  a  Tardiet  for  the 
dendant,  or  a  nonaoit,  or  for  a  new  trial,  aa  against  ari- 
anoa.  One  ground  of  aK>l>oation  on  wliieh  a  role  waa 
aftued  is  reported  above.  Aa  to  the  Terdict  being  againat 
ridence,  CatuuU  Uujtidf*. 

Finov  T.  Woomom.— ITonboerCt  mored  for  a  di$- 
•infat  to  oompat  appearaaae.  Omted. 

Boa  d*m.  UMa  e.  Oa(.tiv.— In  Una  ease,  in  whioh  the 
o«r«  took  tioM  to  oonaidar  whether  they  would  grant  a 
Ua  am  for  a  new  trial,  the  Cooat  aaid  that  a  receipt  of  rent 
y  Lord  Southampton  had  bean  prored,  which  was  eri- 
esce  of  a  seisin  in  fee  in  him,  and  that  it  lay  npon  the  de- 
mdaat  to  cut  down  that  estate  and  shew  that  he  bad  not 
ot  it,  and  fisUiac  to  do  tliat,  the  rardiot  for  the  lessor  of 
lia  nIaiBtiff,  who  tocad  titla  ttaroagb  Lord  Soathampton, 
mat  stand.  BuU  r^fiuid. 

MocsT  r.  Hon.— fiUaaer  mored  to  set  aside  an  inter- 
)cotory  judgment  for  irregularity. 

X^nrrtd  to  (k»  Jitdae^  Ckawtbert. 
AstnrrKovs. — Sramit&U  mored  for  a  rue  nisi  calling  on 
B  •ttonwT  to  par  oaaa  two  anma  of  i.iaU.  lOs.  and 
U.  19s.  2d.  tbeae  being  admitted  to  be  due  to  the  attar- 
er'aolienta.  It  mMred  that  tha  attorney's  bill  had  not 
•en  taxed,  and  tha  Court  refbaedto  grant  this  rule  before 
utlon.  Suit  rffiued. 

WxhBOV  V,  VmAMMLnr. — PWpscm  mored  for  a  prohibition 
t  tbe  iodga  of  the  Shropahire  Coanty  Court,  on  the 
BBad  that  tha  claim  on  tha  plaint  had  baen  brought 
Khin  tha  limited  antoont  by  a  set-off.  SuU  nitu 

Puca  V.  Buna,  Fbici  e.  Lutli,  Puca  v.  Ctririrufo- 
IX.— Three  actions  had  been  brooght  by  the  plaintiff 
jainst  partiea  to  a  bOl  of  ezchange  for  lU.  19a.  9d.  and 
«*  wnt  waa  indorsed  21.  oeata.  The  debt  and  coaU  were 
aid,  and  a  aommona  taken  out  at  chambers  to  tax  and 
mai  the  aaesaa.  Aa  order  waa  made  for  refunding 
L  in  each  caao.  It  waa  now  soogbt  to  renew  the 
ixation,  and  to  call  upon  tha  attorney  to  refund  all  but 
!.  10s.  id.  tbe  aom  alleged  to  be  due  ibr  coits  on  each 
ISO.  Brawunll  shewed  cause.  And  T.  W.  Saundm  ap- 
tared  in  support  of  the  mle.  SiU*  ab$oliU4 . 

Bosano  a.  Smaxr.  —  BUtcHitrn  shewed  causa,  and 
V.S.  fFaiKmmaiS.Mill,  supported  the  mis.  Argn- 
leat  cosohided.  Cur.  sf v.  tuU. 


covsT  or  axoKa^im. 

taporiad  by  VsaBanea  Butar  and  C.  J.  B.  Haanmr, 
Xsqis.  Barsistars-at-Lav. 

Tuetday,  Feb.  11. 
EuBREv  r.  Owen. 
'Ke  right  of  the  proprietort  of  adjaeent  lands  to 
the  benefit  iffrunninp  ttreanu  u  not  absolute  and 
exclume,  but  it  tubjeet  to  the  timilar  righti  of 
all  tie  proprietor!  of  the  banki  on  either  tide.    It 
it  only,  thertfore,  for  an  unreatonable  and  un- 
authorisedueeofthe  voter  that  an  action  will 
Ue;  but  where  neh  unauthorised  use  it  made  qjf 
it,  an  action  wilt  lie,  even  although  there  be  no 
actual  damage  to  the  plaintiff. 
Bramwelt  {B.  Beaton  witb  him),  shewed  cause. 
Welsby,  Peulket,  and  W.  Wynn,  in  support. 
The  facts,  oisumenta,  and  eases,  fully  appear  in 

le  

JUDGMBNT. 
Wednesday,  April  30.— Pabkjb,  B.— This  case 
as  argued  before  the  judges  at  the  sittings  after  last 
erm.  The  action  was  Drought  by  the  plaintiff,  as 
BOupier  of  a  water  grist  mill,  against  the  defcndaot, 
Irs.  Owen,  as  owner  of  land  on  one  side  of  the 
iream  above  the  mill,  for  direrting  part  of  the  water 
ir  the  purpose  of  irrigating  the  laeadows  in  the 
scupstion  of  her  tenant,  John  Jones.  The  case  was 
ted  before  my  brother  Talfourd  at  the  last  Summer 
Bsizes  for  Montgomeryshire,  and  a  motion  was 
lerwards  made  m  Michaelmas  Term,  on  a  point 
served  by  tbe  learned  judge  to  enter  a  verdict  for 
le  plaintiff,  and  for  a  new  trial  for  misdirection,  and 
enter  judKment  non  obstante  veredicto  if  necessary, 
he  declaration  contained  three  counts,  to  which 
ere  were  many  picas,  but,  from  the  course  the 
use  took  at  the  trial,  it  is  unnecessary  to  refer  to 
ly  part  of  the  record  but  that  relating  to  the  first 
id  fourth  issues,  nor  to  the  pleas  upon  which  those 
lues  arise,  except  so  far  as  they  are  pleaded  tsthe 
■St  count.  That  was  a  count,  stating  in  the  ordinary 
rta,  the  plaintiff's  possession  of  a  water  grist  mill, 
9  right  to  have  and  enjoy  the  benefit  and  advantage 
a  stream  or  water-coarse,  which  ought  to  have 


nm  and  flowed  for  the  supplying  thereof  with 
water  for  the  working  thereof,  save  and  except 
when  it  might  be  reasonably  necessary  to  irri- 
gate the  ddimdant's  closes  on  the  south  side 
of  the  stream;  and  the  breach  assigned  vras, 
that  the  defendmt  made  cuts,  and  sluices,  and  aque- 
ducts above  the  mill,  and  diverted  the  water  from  it, 
to  the  damage  of  the  plaintifTs  mill.  The  first  issue 
is  on  the  plea  of  not  guilty.  The  fourth  issue  on 
the  f  inrth  plea  stated  that  John  Jones  was  possessed 
of  fbur  closes  on  the  bank  of  the  stream  above,  and 
the  bed  of  it  up  to  the  mill,  and  the  waters  imme- 
morially  flowed  over  that  part  of  the  bed  at  certain 
periods  of  the  year,  namely,  January,  Febnury, 
and  March,  when  the  water  was  more  than  suffident 
for  the  use  of  the  mills.  That  the  defendant  as  ser- 
vant of  John  Jones  diverted  small  and  reasonable 
qnantitiea  of  water  for  the  irrigation  of  the  four 
closes,  which,  excepting  such  a  small  quantity  as  was 
absorbed  and  used  in  irrigation  were  returned  to  the 
stream  above  the  mill,  and  that  she  made  cuts  for  that 
purpose.  The  plea  also  averred  the  diversion  was 
not  continaoas,  but  only  intermittent,  and  the  quan- 
tity of  water  that  was  absorbed  and  lost  was  very 
small  and  inappreciable,  and  that  the  diversion 
caused  no  damage  to  the  plaintiff's  mill.  To  tiiis 
plea  there  was  a  replication  de  injwriS.  On  the 
trial  it  was  proved  that  the  defendant  did  divert 
the  water  by  means  of  a  cut  and  aqueduct, 
when  the  river  was  full,  for  the  purpose  of 
irrigating  the  four  fields  on  the  northern  bank 
of  the  stream,  and  also  that  there  was  a  loss  of 
a  portion  of  water  by  absorption  and  evaporation. 
The  quantities  were  differently  calculated  by  scien- 
tific witnesses  on  both  sides,  one  for  the  plaintiff 
estimating  it  at  four  or  five  per  cent,  and  one  for  the 
defendant  at  only  a  fractional  part,  one-seventh  per 
cent,  even  in  summer.  All  the  witnesses  concurred 
that  there  was  no  sensible  diminution  by  reason  of 
the  diversion,  none  cognizable  by  the  senses,  but  the 
amount  of  loss  was  ascertainable  only  by  inference 
from  scientific  experiments,  of  tbe  absorption  and 
evaporation  of  water  poured  on  soil.  The  learned 
judge  left  some  questions  to  the  jury  on  other  parts 
of  the  case  not  material  to  be  now  adverted  to ;  and 
on  those  relative  to  the  first  and  fourth  issues  he 
left  the  two  following ;  first,  were  the  quanties  of 
water  absorbed  and  evaporated  in  the  process  of  the 
defendant's  irrigation  small  and  inappreciable  quan- 
tities ?  secondly,  did  the  abstraction  of  the  water  by 
the  defendant  cause  any  sensible  diminution  of  the 
natural  flow  of  the  water  of  the  stream  ?  Both 
these  questions  were  answered  in  favour  of  the 
defendant,  the  first  in  the  affirmative,  the  second  in 
tbe  negative.  The  learned  judge  directed  a  verdict 
for  the  defendant,  on  the  plea  of  not  guilty,  re- 
serving liberty  to  move  to  cntor  the  verdict  for  the 
plaintiff  on  that  plea,  and  a  rule  nisi  was  granted  to 
enter  it  accordingly.  All  the  issues  were  found  for 
the  defendant.  On  the  fourth  issue  the  learned 
judge  left  the  question  to  the  jury  in  the  terms  of 
the  plea  whether  the  quantity  of  water  lost  was  small 
and  inappreciable  ;  but  in  explaining  the  meaning  of 
the  latter  word,  the  learned  judge  intimated  that  he 
felt  great  difficulty  in  affixing  a  legal  meaning  to  the 
term  "inappreciable."  .  He  snggested  that  it  might 
mean  so  inconsiderable,  as  to  be  incapable  of  value 
or  price.  The  rule  for  a  new  trial,  on  the  ground  of 
misdirection  was  granted  in  consequence  of  the 
objection  to  that  mode  of  interpretation.  We  are  not 
prepared  to  say  the  learned  judge  was  correct  in  the 
mterpretation  of  the  word  "inappreciable,"  when 
connected  with  the  word  "quantity,"  nor  are  we 
sure  that  he  was  not.  The  word  "  unappreciable  " 
or  "inappreciable"  is  one  of  a  new  coinage,  not  to 
be  found  in  Johnson's  Dictionary,  Richardson's,  or 
Webster's.  The  word  "appreciate  "  first  appears  in 
the  last  edition  of  Johnson  by  Todd  in  1827,  with 
the  explanation,  "to  estimate  and  value."  And 
assuming  that  to  be  the  true  meaning,  which  we 
suppose,  it  is  a  compound  adjective  si^ifying  a 
quantity  when  not  capable  of  being  estimated  or 
valued,  and,  in  that  sense,  the  pica  was  not  proved. 
It  is,  however,  matter  of  little  importance,  for,  as- 
suming that  the  word  was  wrongly  explained,  the 
only  consequence  would  be  that  a  nice  question 
would  arise  whether  the  fourth  issue,  and  others  in- 
volving the  same  terms,  ought  to  be  found  for  the 
plaintiff  or  not.  We  are  very  much  disposed  to 
think  they  might  have  been  found  rejecting  the  word 
"inappreciable"  from  it.  Tbe  issue  on  not  guilty 
remain!!,  and  it  is  now  found  for  the  defendaat,  as 
we  think  it  ought  to  be,  and  there  should  be  no  new 
trial  if  the  defendant  consents,  as  ho  probably  will, 
that  the  fourth  and  other  corresponding  issues  should 
be  found  for  the  plaintiff.  This  course  was  adopted 
inthecaseof  Slead'f.  Anderson.iC.B.  Rep.806.  The 
important  question  is  that  which  arises  on  the  plea 
of  not  guilty,  tbe  jury  having  found  that  no  sensible 
diminution  of  the  natural  flow  of  the  stream  to  the 
plaintiff's  mill  was  caused  by  the  abstraction  of  the 
water.  That  the  working  of  the  mill  was  not  In  the  { 
least  impeded  was  clear  on  the  evidence,  and  on  that 
finding  we  think  the  verdict  was  properly  ordered  \ 
to  be  entered  for  tbe  defendant.    It  was  very  ably  i 


argned  before  «a  by  the  learned  eoonsel  for  tte 
plaintiff  that  the  plaintiff  had  the  right  to  the  ftdl 
flow  of  the  vrater  in  its  natmri  eoorae  and  tbm- 
danee  as  an  incident  to  hii  proplnty  in  the  land 
tfarongh  which  it  flowed,  and  sen  abstraction  of 
the   water,    howerer    inconsiderable,    by    another 
riparian    proprietor,    although   productiTe    of    no 
actual  damage,   would   be   actionable,    because  it 
was  an   injury   to   the   right,  and,   it  continue^ 
would  be  the  nitindation  of  a  claim  of  adverse  ri^it 
in  that  proprietor.    We  by  no  means  dispute  nw 
trutii  of  this  proposition  ;  with  respect  to  every  ds- 
•cription  of  right,  actual  perceptible  dunage  is  not 
indttpenssble  as  tiie  foundation  of  aa  action.    It  is 
sufficient  to  shew  llie  violation  of  a  right,  in  wUeh 
case  the  law  will  presume  damage  h^uria  sine  iam- 
nosa  as  actionable,  as  is   laid  down  in  AtKbyy, 
White,  2  Ld.  Raym.  938,  by  Lord  Hol^  and  in 
many  subsequent  eases  which  are  referred  to  fbr  flie 
tmth  of  that  proposition  in  the  venr  able  ividfmatt 
of  the  late  Mr.  Justice  Story,  in  3  Sanraeri  Ameti- 
oan  Reports,  189,  in  Webb  v.  The  Portland  Mantis 
facluring  Company.    But  in  applying  tiiis  admitted 
mle,  in  the  case  of  rights  to  nmning  water,  to  tbe 
analagous  cases  of  ah:  and  light,  it  must  be  ooa- 
sidered  what  the  natore  of  those  ri|^ts  is,  and  wh^t 
is  a  violation  of  them.    The  law,  as  to  flowing  vrategr 
is  now  pot  on  its  right  footing  by  a  series  ^  cases 
beginning  with  Wright  v.  Howard,  1  Sim.  &  St. 
Rep.  190,  followed  by  Mason  r.  Hill,  5  B.  &  AdoL 
1,  and  ending  with  that  of  Wood  ▼.  Waud,  3  Ex. 
Rep.  748;  and  is  fully  settied  in  the  Americm  B«- 
ports.  (See  3  Kent's  Commentaries,  Lecture  51.)  Ite 
ri^ht  to  have  the  stream  to  flow  in  its  natartl  states 
without  diminution  or  alteration,  is  an  inddent  to 
the  property  in  the  land  tiupou^  which  it  passes. 
The  flowing  water  is  publieii  juris,  not  in  tiie  sense 
that  it  is  bond  vacuum,  to  which  the  first  occn- 
pant  may  acquire  an  exclusive  righL  but  that  it  i» 
public  and  common  in  this  sense  only,  tiiat  all  may 
reasonably  use  it  who  have  the  right  of  access  to  iL 
None  can  have  any  property  in  the  water  itaeU^ 
except  in  the  particular  portion  which  he  may  dioose 
to  abstract  from  the  stream  and  take  into  his  own  pos- 
session, and  that  during  the  time  of  his  possession 
only.   But  the  proprietor  of  the  adjacent  land  has  tbe 
right  to  the  usufruct  of  the  stream  which  flows  throu|^ 
it.  This  right  to  the  benefit  and  advantage  of  the  water 
flowing  past  his  land  is  not  an  absolute  and  exclurive 
right  to  the  flow  of  all  the  water  in  its  natural  state. 
If  it  were,  the  argument  of  the  learned  counsel  that 
every  abstraction  of  it  would  pive  a  cause  of  action 
would  be  irrefragible.    But  it  is  the  right  onlv  to  tiM 
flow  of  the  water  and  the  enjoyment  of  it,  subject  tl» 
the  similar  rights  of  all  the  proprietors  of  the  oanka 
on  each  side,  with  a  reasonable  enjoyment  of  tbe 
same  gift  of  Providence.   It  is  only,  therefore,  for  aa 
unreasonable  and  unauthorised  use  of  this  common 
benefit  that  an  action  will  lie ;  Ibr  snch  an  unantho* 
rised  nse  it  will  lie,  as  the  cases  above  dted  from  the 
American  Reports  shew,  althongh  there  mav  be  no 
actual  damage  to  the  plaintilT.  In  the  part  of  Keit(^ 
Commentaries  to  which  I  reCerred,  the  law  npon 
this  subject  is  most  perspicuously  stated,  that  it  will 
be  of  advantage  to  dte  it  at  length.    "  Every  pro- 
prietor of  lands  on  the  banks  of  the  river,  has  natu- 
rally an  equal  right  to  the  use  of  tbe  water  whicb 
flows  in  the  stream  adjacent  to  his  lands,  as  it  wis 
wont  to  ran  {eurrere  tolebat),  without  diminution 
or  alteration.    No  proprietor  baa  a  right  to  use  the 
water  to  the  prejudice  of  other  proprietors,  above  or 
below,  unless  he  has  a  prior  right  to  divert  it,  or  s 
title  to  some  exclusive  enjoyment    He  has  no  pro- 
perty in  the  water  itself,  but  a  simple  usufruct  whflb 
it  passes  along.    Aqua  currit  et  debet  eurrere  is  the 
language  of  the  law.    Though  he  may  aae  the  watair 
while  it  runs  over  his  land,  he  cannot  unreasonably 
detain  it  or  give  it  another  direction,  and  he  moK 
return  it  to  its  ordinary  channel  when  it  leaves  i^ 
estate.    Without  the  consent  of  the  adjoining  pro- 
prietors, be  cannot  divert  or  diminish  the  quan- 
tity of  water  which  would  otherwise   descend  to 
the    proprietors    below,    nor    throw    tbe    water 
back  upon  the  proprietors  above,  vrithont  a  grant  or 
an  uninterrupted  enjoyment  of  twenty  years,  which 
is  levidence  of  it.    This  is  tbe  clear  settled  geneitf 
doctrine  on  tbe  subject,  and  all  tbe  difficulty  that 
arises  consists  in  the  application.    The  owner  mmt 
so  use  and  apply  the  water  as  to  work  'no  materi« 
injury  or  annoyance  to  his  neighbour  below  bim,  who- 
has  an  eqnal  right  to  the  subsequent  nse  of  the  same 
water;  nor  can  he,  by  dams  or  any  obstmctioa^ 
cause  the  water  injnriotuly  to  overflow  tbe  groundf 
and  lands  of  his  neighbour  above  him.    Streams  of 
water  are  intended  for  the  use  and  comfort  of  man  ( 
and  it  would  be  unreasonable,  and  contrary  to  the 
universal  sense  of  mankind,  to  deliar  every  riparian 
proprietor  from  the  application  of  the  water  to  do- 
mestic, agricultural,  and  mannfiictaring  purposely 
provided  the  use  of  it  be  made  onder  the  fiioitatlbiis 
which  have  been  mentioned;  and  tliere  wUl,  da 
doubt,  inevitably  be,  in  the  exercise  of  a  ftibxt 
right  to  the  use  of  the  water,  some  evapOTstioa  end 
decrease  of  it,  and  some  variations  in  the  w^f^tsnd 
velodty  of  the  carrent.    Bat  dt  minimit  non  cural 
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Itr,  and  a  ri|^  of  aetioii  by  the  propriator  below 
wooU  not  neosMarily  flow  mm  such  cotueqaences. 
Init  woaU  deiMnd  opon  the  natoie  and  extant  of  the 
compbint  or  iiUB>7>  and  the  manner  of  nanc  the 
water.  All  that  the  law  reqniiea  of  the  party,  07  or 
onr  whoae  land  a  stream  jpaaaes,  is,  that  he  ahoidd 
xae  die  water  in  a  reaaonabfo  manner,  and  so  as  not 
to  destaoy  or  render  nselew,  or  matenaDr  diminish, 
or  aftct  the  appUoation  of  the  water  by  the  proprie- 
ton  bdow  oa  the  stream.  Ha  mnst  not  shut  the 
gates  of  his  dams  to  detain  the  water  unreasonably, 
or  kt  it  off  in  nnosnal  ^nantitiea,  to  the  annoyance  of 
his  neigbbooTa.  Fothier  lays  down  the  rnle  Tery 
■trictly,  that  tiie  owner  of  the  upper  stream  mnst 
not  raise  the  water  by  dams,  so  as  to  make  it  fidl 
with  more  abundance  and  raindity  than  it  would  na- 
taraUy  do,  and  injure  the  proprietor  below.  But 
this  rule  must  not  beoonstraed  literally ,  for  that  wouU 
be  to  deny  all  valuable  use  of  the  water  to  the 
riparian  proprietors.    It  mnst  be  subjected  to  the 

2naIifieations  which  hsTe  been  mentioned,  otherwise 
[rers  and  streams  of  water  would  become  utterly 
Mselew,  either  far  manuCutnring  or  a^eultnral  pnr- 
poaas.  The  jnrt  and  equitable  prinaple  is  given  in 
the  Roman  law  >  "  Sic  emm  dettrt  ^pum  meliottm 
mgntm  tuumjaetre,  ue  nciui  deterioremjaeiat." 
"In  America  "—it  may  be  inferred  bom  this  extract, 
as  stated  in  the  judgment  of  this  Court  in  Wood  t. 
IFinid—"  a  very  liberal  use  of  the  stream  for  the  pur- 
poses of  irrigation  or  for  carryinc  on  manufactures  is 
permitted."  "  So  in  France,  where  erery  one  may 
OS*  it  e»  boHpiredt/tmUUiiom  pha  grand  man- 
Ugt."  (See  the  Code  Civil,  Article  640,  in  Paillef  s 
emtion.)  "  He  majr  make  trendies  to  conduct  the 
water  to  irrigate  his  land,  if  he  return  it  with  no 
Other  loss  tlum  that  which  irrigation  caused."  (See 
Ihe  note  in  Paillet.)  In  the  above-dted  case  of 
IFoo<f  V.  Waud,  it  is  observed,  "In  England  it  is 
Bot  clear  that  an  user  to  that  extent  would  be  per- 
mitted ;"  nor  do  we  mean  to  lay  down  that  it  would 
in  every  case  be  decided  to  be  a  lawful  eqjojrment  of 
water,  if  it  were  again  retnmed  into  the  nver  witfi 
no  other  diminution  than  that  which  was  caused  by 
absorption  snd  evaporation  by  the  inigation  of  the 
lands  of  the  adjoining  proprietors.  This  must  de- 
pend upon  the  oucumstances  of  each  case.  On  the 
one  hand  it  coold  not  be  permitted  that  tiie  owner  of 
•  tract  of  many  thousand  acres  of  porous  soil  abut- 
&if  on  one  part  of  the  stream  could  be  permitted  to 
imgato  them  continually  by  canals  ana  drains,  and 
so  cause  a  serious  diminution  of  the  quantity  of 
water,  although  there  were  no  other  loss  to  the 
natural  stream  than  that  aridng  firom  the  necessary 
abeorption  and  evaporation  of  the  water  employed 
ftr  the  purpoee.  On  the  other  hand,  one's  common 
aanae  would  be  shocked  by  supposing  that  a 
riparian  owner  conld  not  dip  a  watering-pot 
into  the  stream  in  order  to  water  his  gvden, 
or  to  allow  his  family  or  cattle  to  drink  it.  It  is  en- 
tirely a  question  of  degree,  snd  it  is  very  difficult, 
and  indeed  impossible,  to  define  the  precise  limits, 
and  separate  the  reasonable  and  pwmitted  use  of  the 
•tream  from  its  wrongful  application.  But  thare  is 
often  no  difficulty  in  deciding  whether  a  particular 
case  falls  within  the  permitted  limits  or  not ;  and  in 
this  case  we  think  that  as  this  irrigation  took  place, 
not  continuously,  but  only  at  intermediate  periods 
wlien  the  river  was  full,  and  no  damage  was  done 
thereby  to  the  working  of  the  mill,  and  die  diminu- 
tion of  water  was  not  perceptible  to  the  eye,  it  was 
such  a  reasonable  use  of  the  water  as  not  to  be  pro- 
Ubited  by  law.  If  so,  it  was  no  infringement  of  the 
plaintiff's  right  at  all.  It  was  only  the  exercise  of  an 
•qnal  light  which  the  defendant's  employers  had  to 
the  usufruct  of  the  stream.  We  are,  therefore,  of 
opinion  that  as  then  was  no  iqjnry,  in  fact  or  law,  to 
the  plaintiff's  right  in  this  case,  the  verdict  for  the 
defendant  ought  not  to  be  disturbed.  The  same  law 
will  be  found  to  be  applicable  to  the  corresponding 
rights  of  air  and  light.  These  also  are  bestowed  by 
Ptovidence  for  the  common  benefit  of  man.  So  long 
as  the  reasonable  use  by  one  man  of  this  common 
Jtroperty  does  not  do  actual  perceptible  damage  to 
the  liriitof  another  to  Uie  similar  use  of  it,  no  action 
would  lie.  A  man  cannot  occupy  a  dwelling  and 
OMisume  fuel  in  it  for  domestic  purposes  without  in 
•ome  degree  impairing  the  natnnl  parity  of  the  air. 
He  cannot  erect  a  buUding,  or  plant  a  tree  near  the 
ikooae  of  another  without,  in  some  degree,  diminish- 
ing the  quantity  of  light  he  enjoys;  but  soch  small 
Intermptiona  ^ve  no  right  of  action,  for  they  are 
Bseesssrily  inodent  to  the  common  eqioymentby  sU. 
Therefore  the  role  will  be  discharged,  the  defendant 
nndertaking  that  the  plaintiff  may  have  the  fourth 
plea  found  for  him.       Bui*  dkeharged. 

Wedtu$da^,  April  23. 
RiDOWAT  e.  Lou>  SrAFFono. 
Landlord  and  taiant—Dittrtu  and  $ali  ^prod^e* 
qf/arm  to  t«  eomtumtd  om  Ike  prtmitf—Sight 
if  mtr—Him  thatprodvethttpaU  thtrmm, 
WMrt  foodt  are  Mten  a»  a  ditlrtm  upon  ike  farm 
•fmpereon  bound  to  tpend  ite  produce  tkereon, 
ikeee  foode  oufU  not  to  ke  eM  wUk  reference  to 
tkaieoMnmtt,  hUikouldie  ^tpoeed  if  fir  the 


beet  price,  if  at  all,  irreepettioe  tfamp  eoeanant 

to  tpend  the  some  upoit  Ike  premiete. 

Abbey  r  Petdi,  8  M.  &  W.  419,  overruled. 

This  action  was  brought  for  an  excessive  distress, 
tried  before  Talfourd,  J.  in  Shropshire,  when  a 
verdict  was  returned  for  the  plaintiff. 

Wkalelep,  Q.C.  moved  to  set  it  aside,  and  enter 
it  for  the  defendant,  or  reduce  the  damages  by  140/. 
The  plaintiff  was  tenant  to  the  defendant,  and,  by 
the  terms  of  the  tenancy,  the  plaintiff  was  bound  to 
spend  the  produce  of  certain  goods  raised  and  made 
upon  the  premises  upon  the  lands  so  rented  by  the 
plaintiff  of  the  defendant.  A  distress  having  been 
put  in  upon  snch  goods,  the  same  were  sold,  subject 
to  a  reservation  that  they  should  be  spent  upon  the 
premises,  or  manure,  equal  to  the  same  brought 
there  in  its  place,  for  the  purpose ;  the  plaintiff  com- 
plained of  this,  and  contended  that  his  goods  had 
not  been  sold  for  the  best  price.  On  the  other  hand, 
the  defendant  contended  that  he  bad  a  perfect  ri^t 
to  sell  the  produce  under  the  circumstances,  with 
such  a  reservation  attached  to  the  conditions.  In 
Abiep  e.  Petck,  8  M.  &  W.  419,  it  was  held  that 
where  a  turn  tenant  is  under  covenant  not  to  carry 
off  tiie  premises  the  hay  and  straw  made  on  the  farm, 
the  landlord  who  has  seized  the  hay  and  straw  under 
a  distress  may  sell  it,  subject  to  a  condition  that  the 
purchaser  shall  consame  it  on  the  premises ;  but  in 
Firueher  v.  Lee,  10  M.  &  W.  709 !  and  in  Jonee  v. 
Jffamp,  mentioned  in  IS  L.  J.  1,  C.  P.  Patto- 
son,  J.  is  said  to  have  ruled  at  Nisi  Prius,  that 
such  a  condition  could  not  be  imposed ;  it  is,  bow- 
ever,  a  question  of  great  importance,  as  well  for 
landlords  as  tenante,  and  ought  to  be  settled. 

Cur.  adv.  vult, 
JUDGMEirr. 

Salurdap,  Map  3.  —  Pollock,  C.B.  delivered 
judgment. — In  this  case  we  are  of  opinion  that  there 
ought  to  be  no  rule.  The  question  raised  upon  the 
motion  made  for  a  new  trial  was  merely  this— whe- 
ther when  goods  are  taken  as  a  distress  upon  the 
farm  of  a  person  who  is  bound — we  will  say  by  the 
covenants  in  his  lease — to  spend  the  produce  upon 
his  farm,  the  goods  seised,  if  they  are  of  a  descrip- 
tion the  tenant  would  be  bound  so  to  spend,  ought 
to  be  sold  with  reference  to  that  covenant,  and  whe- 
ther, if  they  are  so  sold,  and  fetch  therefore,  as  they 
n^nralljr  would  do,  a  very  much  less  price,  the 
party  sening  and  selling  is  not  liable  to  an  action 
for  not  selling  for  the  best  price.  We  are  of  opinion 
that  in  this  case  there  ought  to  be  no  nde,  thinking 
and  beliering  that  the  decisions  upon  the  subject  at 
last  make  the  proposition  very  plain.  It  is  perfectir 
true  that  in  the  case  tA  Abbey  v.  Petck,  8  M.  &  W. 
419,  there  was  a  cuntrarv  proposition  entertained 
and  decided,  but  prior  to  that  there  had  been  a  dif- 
ferent decision  by  my  brother  Patteson  (confirmed 
also  by  the  Court)  in  the  case  of  Jonee  v.  Hamp, 
to  be  found  in  the  18  L.  J.  [Pakkb,  B.  —  Not 
reported.]  Pollock,  C.B.  —  Yes,  it  is  referred 
to  or  noticed  in  the  18  L.J.  1,'in  the  C.  P.  and 
in  this  Court  in  the  10  M.  &  W.  709.  and  in 
Frueker  v.  Lee,  the  question  came  before  the 
Court.  The  trial  took  place  befoie  my  brother  Aider- 
sen  at  Norwich,  and  then  my  brother  Parke  men- 
tioned that  there  are  two  conflicting  authorities — that 
is,  the  case  of  Jonee  y.  Hamp,  which  had  not  then 
been  reported,  but  which  certainly  is  now  to  be  found 
alluded  to  in  18  L.J.  and  Abbey  v.  Fetch  1  and  it 
was  there  held  the  landlord  has  no  right  to  annex 
such  a  condition  to  a  sale.  My  brothel  Aldraion,  in 
the  case  of  Frueher  v.  Lee,  says,  "  I  was  very  much 
impressed  with  Mr.  Kelly's  argument  yesterday 
against  the  decision  of  Abbey  v.  Petck."  On  the 
whole,  therefore,  we  consider  it  to  be  very  clearly 
decided  that  the  sale  of  such  produce,  if  it  teke  place 
at  all,  ought  to  be  irrespective  of  any  covenant  to 
spend  it  upon  the  premises  ;  if  the  question  is  to  be 
raised  hereafter  it  must  be  by  bill  of  exceptions.  A 
covenant  to  expend  the  produce  upon  the  land  is  a 
covenant  that  cannot  run  with  a  chattel,  and  it  is 
quite  plain  that  the  tenant  himself  would  have  the 
power  to  sell,  and  selling  without  snch  a  condition 
oe  would  be  merely  liable  to  his  landlord  for  breach 
of  covenant ;  and,  if  he  might  clearly  so  sell,  send 
the  goods  to  market  and  sell;  the  person  who  seizes 
the  property  might  sell  in  the  same  way  and  sell  for 
the  best  price.  Therefore  we  are  of  opinion  there 
ought  to  be  no  rule.       Rule  rrftued. 

Thureday,  April  U. 
Neat  p.  Haroino  and  Anotbbb. 
Money  had  and  received— Waiter  cf  Ireepate. 
A.  and  B.  entered  Ike  premieee  <>f  C.  and  A.  eeiied 
certain  moneye  belonging  to  D.  (C.'e  eon),  and 
aflerwarde  tkep  paid  the  eanu  into  a  bank  to 
their  Joint  account  1 
Held,  that  D.  tnigkt  waive  the  tort,  and  maintain 
an  action  agmntt  A.  and  B.  for  money  kad  and 


Action  for  money  had  and  received. 

Plea. — iVoii  aieumpeit.  Vordict  for  plamtiff, 
damages  163/. 

Kinglake,  Seqt.  moved  for  a  rule  to  shew  cause 
why  •  nonsuit  should  not  be  entered  herein  pur- 


saant  to  kara  reserved.  Tl»faetiinnth>. 
plaintiff  was  a  poor  man  fivinc  with  Ui  on^ 
was  a  pauper,  reoeivmg  pandiisl  nU  i,n 
derable  time.  The  dMsudaatsmntkecW 
den  and  the  constable  of  the  pai^,  ud  i^s 
fraud  on  the  part  of  the  mother,  they  via  n 
house,  ransacked  the  premises,  lad  bnriii 
163/.  which  the  plaintilTdaimsdiibii.  Thp 
tion  was,  whether  in  such  a  case  m  tlmaidal 
money  had  and  received  would  lie.  Hk^ 
that  you  may,  in  some  cases,  wain  i  tn^i 
not  apply  to  a  case  like  this.  [Maitii,  E-ii 
in  considerable  doubt  at  the  tnsl  util  >  nnai 
called,  who  proved  that  the  moaey  is  fttnt 
been  paid  into  the  bank  in  ths  joist  aiaa^i 
defendante.]  Where  the  transactios  bdsJBii 
but  there  are  other  drcumstanoes  coniKltdG. 
the  party  may  waive  the  tort  sod  fnai^ai 
contract;  bot  when  there  isnothinfbiiiiiiaf. 
ful  act,  you  cannot  waive  it  and  set  lu  oil  itta: 
this  was  simply  a  trenaai,  aodif  jiawtiii 
you  waive  evCTything.  [Pollock,  CB.^-iliBi 
cute  down  your  tree  and  adli  it,  jnissa 
the  tort  and  bring  an  action  for  so  isi|Uane 
but  here  we  have  the  further  fact  futhm 
was  paid  into  the  bank  totheir  joist endil/  la 
V.  Dorrell,  2  Ld.  Raym.  1216;  LifWfi.On 
I  Taunt.  112;  Taylor  v.  PUimtr,  3M.iii 
Hunter  v.  Prineep,  10  East,  37»;  Tme  t  S 
CsiMroii  Coal  Company,  20  L.  J.  71,  Ei.  nk 

Pollock,  C.B.— Wo  sre  sUspolihiiii 
case  there  should  be  no  role.  IlqfftrT.ne 
was  a  case  in  which  the  doctrine  nonli 
furthest  The  judgment  of  Lord  BleBkn^i 
that  caae  is  very  tolly  reported,  tail  ibou 
viewed.  In  the  present  case  it  hMdi^s 
the  money  belonged  to  the  plaintiC  It't'* 
of  the  officer  merely  might  not  hnt  !«?■'• 
to  fix  him  but  as  be  concurred  in  llieliki(ii» 
came  a  party  to  the  transaction.  Itiidwiii 
monejr  was  the  plaiatiff's.sodbsiiadiiUu 
cover  it.  ..It 

Pa«ki,  B.— I  am  of  the  •»•«!»»•»* 
first  instance  there  was  a  di«(ia(*Oi  WwJ 
case  of  the  churchwarden  and  the  «»<*  ■ 
when  that  was  cleared  awsy  then  naisS* 
doubt  that  the  pUintiff  might msiniiB to ia«» 
money  had  and  received.  If  1  pasa  ««^ 
goods  and  converte  them  into  «»»?■ '  "^ 
the  tort  and  recover  the  monej.  .""""^ 
to  go  so  far  in  this  case.    Theplii««»*"  " 

Platt,  B.— I  also  think  tb««tg»»«!"2J 
There  is  no  doubt  the  money  «»»  "^^ 
does  it  belong?    The  plaintiff;  nltalnnV" 

Maktin,  B.-If  this  case  hsdWiw^^ 
the  teking  the  money  >;  thf  W^j'^iw*! 


01  a  ion,  ana  ions  »uu  v«u"—  -,  jn 
ferent  nature;  but  when  it  «» fj^jj* 
that  after  the  titking  it,  «!>««*<' **^m,* 
the  bank  in  their  joint  namei,  <f  »"?"a,  ^ 
they  made  themselves  lesponaM  "  "L  ^ 
As  soon  as  that  fact  wss  proved,  u«*»  "    , 

had  and  received  was  n*"''™*'*^;** «» 
difference  whether  it  be  goods  or  ooW"" 
ginally  taken.  Jisfer^ 

Serlb  and  OrHaass. **'»^iii 
Joinder  tff  co.plaintif-liorl9»^  1  " 

Knowlee,  Q.  C.  moved  in  ^^^> 
Ciesswell,  J.  at  Newcastle,  to  '^.'^J^* 
verdict  and  to  enter  a  n<"»»i'uj«^iti«» 
brought  to  recover  143/.  (hr  monef  »«^* 
and  toe  question  was  whethw  one  "»■  ^  |« 
of  the  abovenamed  pl«°??V,„V  mi '  "^ 
joined  in  the  action;  the  de»~3  hToed'^ 
and  in  January  1850,  was  erapl»I*'  "'j,  iJti' 
who  afterwards  became  bankrupi, -J  ^i» 
ship ;  Donald  was  a  part  owner, «»  ^  j» 
band,  and  the  defendant  kM*™^^ 
transaction  except  Donald.  """".iJ^Biig 
Thompson  one-raghth,Wilsont»o^^  fi 
son  oie-eighth,  ind  DonJd  ^JiiV* 
liamson  had  then  no  '"'"f'miiiunsoii'S  S 
was  not  a  plaintiff  here,  ^^St\l>^ 
the  8th  ApA  defendant  sold  thert-P^  ^ 
the  22nd  April  the  money  "L  P^jjOJ.  IW" 
by  Douald^s  order,  l*»  T.  Mt  a«<l "?!« 
125/.  Henderson  "S^  S«l»  "^"^d»'J 
pense.  which  came  to  191^^^  W* 
was  brought  to  recover  "^jj^lnt*^ 
after  Donald  had  given  »' ^Shtk  B*2 
sell  the  ship,  he  mortgw^  "^  Js.  << 
son;  and  on  the  4th  of  Ms^  J^j^ ^ 
two-eighths  to  Henderson.  "«,  ix»ill  S 
notice  of  these  moitfflg*  "JL    It  n" '2» 

anf  legal  5nt«-'^''!C£  ••^tS^' 
mortgage,  not  under  ""Hv^br  th«  Jjfijil. 

the  money.    He  lew*""  *" 
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Adol.  589,  and  to  the  RegiMer  Act,  8  &  9  Yict 
89i  B.  45,  which  provides  for  proper  entries  in 
ich  cases  being  made  in  the  book  of  registry  and 
r  indorsement,  &c. ;  and  also  that  a  mortgagee  is 
it  to  be  deemed  an  owner.  Cur.  adv.  vult. 

Saturday,  ifau  3. — Pollock.  C.B. — In  tliis  case, 
liich  was  tried  before  mjr  brother  Cresswell,  moved 
'  Mr.  Knowlet,  on  the  gronnd  tliat  a  person  of 
e  name  of  Williamson,  one  of  the  plaintiffs,  was 
>t  properly  joined  as  a  plaintiff,  we  are  of  opinion 
lat,  nnder  the  drcnmstanoes,  Williamson  was  a 
>ntrscting  party  in  poiDt  of  law.  The  ship  had 
sen  put  into  Uie  hands  of  a  person  of  the  name  of 
tonald  for  the  purpose  of  sale ;  and  before  the  actnal 
tie  a  share  of  his  was  traflsfeired  to  Williamson,  and 
VilUamson  became  the  owner  of  one  of  the  shares 
f  the  vessel ;  and  the  contract,  in  point  of  law  on 
to  date  when  it  was  made,  was  a  contract  by  the 
enons  who  constituted  the  plaintifi  in  the  action. 
^e  are  of  opinion,  therefore,  that  the  action  was 
ell  brought  in  the  name  of  that  plaintiff,  and  that 
tere  shonld  be  no  role  to  enter  a  nonsuit 

ButU  routed. 

Lock  e.  Bakbb. 
fa»ter  and  Apprtntiet — Ditmii»al  qfapprentict — 

Miiconduct. 
Hun^rty,  Q.C.  moved  in  this  case,  tried  before 
Iderson,  B.  at  Lincoln,  when  a  verdict  for  40s.  was 
and  for  the  plaintiff  to  set  aside  that  verdict,  pur- 
lant  to  leave,  and  enter  it  for  the  defendant.  It 
u  an  action  of  covenant  upon  an  indenture  of 
iprenticeship,  brought  against  the  master  for  dis- 
lissing  the  apprentice ;  ue  defendant,  by  his  third 
lea,  justified  doing  so,  in  consequence  of  the  ap- 
mitice's  treating  women,  said  to  be  of  bad  cha- 
pter, with  oysters,  in  the  master's  shop;  of  leaving 
le  master's  shop,  and  remaining  out  all  night,  and, 
\  being  asked  where  he  had  been  daring  ue  night, 
i  said  he  had  slept  at  home  that  night,  which  was 
I  feet  untrue,  wiui  other  minor  grievances  set  np 
f  the  master,  as  grounds  of  complaint  against  the 
■prentice,  and  the  question  was  whetner  these 
ere  sufficient.  CWr.  adv.  vult. 

Saturday.  May  3. — Pollock,  C.B. — In  this  case, 
hich  was  tried  before  Mr.  Baron  Aiderson,  we  ue 
!  opinion  that  the  contract  is  not  dissolved,  and 
Ml^  therefore,  there  will  be  no  rale. 

__^  Rule  rffiutd, 

Wedntidau,  April  30. 

Dob  dem.  Porrow  and  Anotbbb  o.  Fkiokbr 

and  Anothbh. 
Ike  vard  "  utate"  vuaiu  primatUy  the  thing  to 
Se  dtvittd,  and  wiil  carry  aftt^^implt,  unlen  re- 

ttrained  by  other  expreuiont. 

I  ffive  Horeeerofl,  my  utaie  that  I  note  lift  in, 

to  my  ton." 

'eld,  to  it  a  devite  infie-timple. 

lyectment  to  recover  two  equal  undivided  third 

ans,  the  wbole  into  three  equal  shares  to  be 

vided  of  an  estate  called  Horsecroft.  and  the  tithes 

«reof,  situate  in  the  parish  of  Lyneham,  in  the 

lunty  of  Wilta. 

The  declaration  contained  three  demises,  all  of 

lem  dated  the  1st  of  January,  1850,  the  first  being 

joint  demise  of  two  equal  undivided  third  shares  of 

>e  premises  sought  to  be  recovered  by  John  Pottow 

id  John  Curtis.    The  second  being  a  demise  of  one 

joal  undivided  third  share  of  the  same  premises  by 

ihn  Pottow,  and  the  third  being  a  demise  of  one 

tber  equal  undivided  third  share  of  the  same  pre> 

lises  by  John  Curtis. 

Pfeo-Not  guilty. 

Ultimately  the  toUowing  case  was  stated  for  the 
pinion  of  this  Coarl^  according  to  the  form  of  the 
atttte: — 

Caee.— John  Prior,  of  Christian  Malford.  in  t  e 
lunty  of  Wilts,  maltster,  being  seised  in  fee-simple 
I  ])ossession  of  the  said  estate,  called  Horsecroft, 
revious  to  his  marriage  with  Maria  Cockle,  exe- 
ited  an  indenture  of  settlement,  bearing  date  the 
7th  day  of  March,  1770,  of  which  indenture  only 
ue  part  executed  by  the  said  John  Prior  alone 
ppears  to  be  now  in  existence,  and  which  indenture 
I  as  follows :— "  This  indenture,  tripartite,  made  the 
7th  day  of  March,  in  the  10th  year  of  the  reign  of 
or  Sovereign  Lord  George  tiie  Third,  bv  the  grace 
t  God,  &c.  and  in  the  ^ear  of  onr  Lord  1770,  be- 
•eeo  John  Prior,  of  Christian  Malford,  in  the  county 
r  WUts,  maltster,  of  the  first  part,  Maria  Cockle,  of 
|o>hM9e,in  the  pariah  of  Hilmarton,  in  the  sud  county, 
anster,  of  the  second  part,  and  John  Sheppard,  of 
>e  puish  of  Newbury,  in  the  county  of  Beru,  and 
nods  Sheppard,  of  tCinbury,  in  the  said  county  of 
■tries,  of  the  third  vuii,  witoeneth  that  in  consider- 
wn  of  a  marriage  mtended  to  be  had  and  solemnised 
'tween  the  laid  John  Prior  and  Maria  Cockle,  and 
I  the  conveyance  and  settlement  hereinafter  made  by 
w  laid  Maria  Cockle  of  the  estates,  appurtenances, 
noey,  and  heieditamenti  hereinafter  mentioned, 
Msbo  in  considention  of  such  further  advancement 
id  benefit,  in  money,  lands,  or  otherwise,  as  will 
»Mor  raise  to  the  said  John  Prior  by  the  said 
ifeoded  mairiage,  and  for  settling  and  assuriof  a 
"■■Fttent  jointure  and  naintenaBca  for  tiie  said 


Maria  Cockle,  and  her  child  and  children,  during 
her  lif«,  and  also  for  settling  and  assuring  the  firee 
estate,  commonly  known  as  Horsecroft,  situate, 
lying,  and  being  in  the  parish  of  Lyneham,  belonging 
to  the  said  Jolm  Prior,  and  for  lurrenderinc  all  and 
■ingnlji.  other  tho  moneys,  goods,  chattels,  with 
every  the  premises  belonging  to  the  said  Maria 
Cockle,  except  100/.  of  good  and  lawful  money  of 
Great  Britain,  to  be  reserved  to  the  said  John  Prior, 
and  for  and  in  consideration  of  5s.  of  good,  &e.  by 
the  said  John  Sheppard  and  Francis  Sheppard,  or 
either  of  them,  to  the  said  John  Prior,  paid  in  band, 
at  or  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt.  &c  and  for  divers  other  good 
causes  and  considerations  him  thereunto  moving, 
he,  the  sud  John  Prior,  hath  granted,  barpined, 
sold,  released,  and  confirmed  unto  the  said  John 
Sheppard  and  Fiands  Sheppard,  or  either  of  them 
(in  their  actual  possession,  &c),  and  to  their  heirs, 
all  that  the  said  neehold  estate,  right,  title,  interest, 
use,  property,  possession,  benefit,  trust,  claim,  and 
demand  whatsoever  of  him,  the  sud  John  Prior,  of, 
into,  or  out  of  all  and  sin^piUr  the  said  estate, 
moneys,  and  other  the  premises  hereinbefore  men- 
tioned, and  intended  to  be  hereby  released  by  the 
said  Maria  Cockle,  except  the  100/.  granted  to  the 
said  John  Prior,  and  to  and  for  no  further  use  what- 
soever. And  tiiis  indenture  farther  witne«ieth  that 
in  consideration  of  the  said  intended  marriage,  and 
of  the  jointure  intended  to  be  made  and  provided  for 
the  said  Maria  Cockle  during  the  term  of  her  natural 
life,  in  and  by  this  present  indenture,  pursuant  tu 
the  covenants  and  a^jjeements  herein  contained,  and 
for  settling  the  said  freehold  estate  and  premises 
thereunto  belonging  and  appertaining,  together 
with  the  other  moneys,  chattels,  and  effects  (except 
the  said  100/.  before  excepted  to  the  said  John 
Prior),  and  liaa  tat  and  in  consideration  of  the 
sum  of  Ss.  of  &c.  to  be  paid  by  the  said  John 
Sheppard  and  Framcis  Sheppard  to  the  said 
John  Prior,  in  hand,  &e.  the  receipt,  &e.  and  for 
divers  other  good  considerations,  the  said  John  Prior 
hath  bargaii^,  sold,  assigned,  released,  and  con- 
firmed, and  by  these  presents  doth  bargain,  sell, 
assign,  release,  and  confirm  unto  the  said  John 
Sheppard  and  Francis  Sheppard  in  their  actnal  pos- 
session, by  virtue  of  this  present  indenture  tripsrlite, 
in  trust  for  the  said  Maria  Cockle, — to  the  use  of  her 
first  son  of  the  said  John  Prior,  on  tlie  body  of  the 
said  Maria  Cockle,  lawfully  begotten,  and  to  the 
heirs  male  of  the  said  son,  lawially  begotten,  and 
that  the  said  John  Prior  now  hath  in  nimself  full 
power  and  lawful  authority  to  sell,  release,  and  dis- 
pose of  the  said  f^hold  estate,  vrith  every  the  ap- 
purtenances, with  all  other  the  chattels,  moneys, 
and  effects,  except  as  hereinbefore  is  excepted,  for 
the  use,  benefit,  andbehoof  of  thesaid  Maria  Cockle 
as  aforesaid,  according  to  the  true  intent  and  mean- 
ing of  these  presents,  to  the  uses,  intents,  and  pur- 
poses hereinbefore  expressed  and  declared  ooneeming 
the  same  respectively,  as  by  the  said  John  Sbeppara 
and  Francis  Sheppard,  their  heirs  or  assigns,  or 
either  or  any  of  their  coaniel  learned  in  the  law 
shall  be  reasonably  devised,  advised,  or  required. 
In  witness."  &c.  Executed  only  by  the  said  John 
Prior. 

The  said  marriage  took  place,  and  there  were  four 
children  of  the  said  John  Prior,  by  Maria,  his  wife, 
namely.  John  Prior  the  younger,  the  eldest  child 
and  only  son.  and  three  daughters,  namely.  Gaziah. 
who  afterwards  married  Robert  Pottow.  the  de- 
fendant, Axaba  Fricker,  and  Elixabeth,  who  after- 
wards married  John  Curtis.  The  said  John  Prior, 
the  son,  for  several  years  before  the  death  of  the 
said  John  Prior,  the  father,  became  a  lunatic,  and  he 
so  continued  until  the  time  of  his  own  death,  but  he 
was  never  found  so  by  inquisition.  The  said 
John  Prior,  the  father,  daly  signed  and  pub- 
lished his  last  will  and  testament,  bearing  date 
the  16th  day  of  December,  18^,  which  was 
duly  attested,  as  the  law  then  required  for  the 
devise  of  fireehold  estate,  and  which  will  is  as  fol- 
lows:— "In  the  name  of  God,  amen,  I,  John  Prior, 
of  Horsecroft,  in  the  parish  of  Lyneham,  in  the 
county  of  Wilts,  yeoman,  being  weak  of  body,  but 
of  sound  mind,  memory,  and  understanding,  do 
hereby  make  this,  my  last  will  and  testament,  in 
manner  and  form  following.  First,  I  desire  that  all 
my  just  debts  and  funeral  expenses  may  be  first  paid 
and  dischanted ;  also  I  give  Honeeroft,  my  estate 
that  I  now  uve  in.  to  my  son,  John  Prio^,  a  lunatic ; 
also  I  ^ve  to  my  granddaughter,  Blaria  Curtis,  of 
Hullanngton,  in  the  county  of  Wills,  my  writing- 
desk  ;  abo  I  leave  Charles  Fricker,  my  son-in-law, 
in  full  trust  over  my  son,  John  Prior;  all  the  real 
residue  and  remainder  of  my  estate  and  effects, 
whatsoever  and  wheresoever,  I  give  and  bequeath  to 
my  daughter,  Azuba  Fricker,  now  living  with  me  at 
Horsecroft,  whom  I  likewise  constitute  and  appoint 
to  be  whole  and  sole  executrix  of  this  my  last  will 
and  testaments  contained  in  one  sheet  of  paper.  In 
witness."  &c.    Executed  and  properly  attested. 

The  said  testator,  John  Prior,  died  in  the  year 
1824,  without  havii^  altered  or  revoked  his  said 


Fridur,  as  the  sole  executrix,  in  the  Archdeaconrr 
Court  of  WUts,  on  the  16th  day  of  July,  1824.  Tke 
said  testator  left  the  said  John  Mor,  tiie  son,  hia 
heir>at-law.  him  surviving.  The  said  Gaziah  Prior 
intermarried  with  Robert  Pottow.  on  or  about  the 
23rd  of  May,  1809,  and  died  in  the  lifetime  of  the 
said  John  Prior,  the  son.  leaving  John  Pottow,  one 
of  the  lessors  of  the  plaintiff,  his  eldest  son  and  heir* 
at-law.  The  said  Elizabeth  Prior  intermarried  with 
John  Curtis,  on  or  about  the  day  of  Fehmary, 

1808,  and  also  died  in  the  lifetime  of  the  said  John 
Prior,  the  son,  leaving  the  said  John  Curtis,  the 
other  lessor  of  the  plaintiff,  his  eldest  son  and  heir- 
at-law.  The  said  John  Prior,  the  son,  died  a  bache- 
lor on  or  about  the  12th  of  March,  1848,  intestote^ 
leaving  his  sister,  the  said  Azuba  Fricker,  and  Ua 
nephews,  the  said  John  Pottow  and  John  Curtis,  Ui 
coheirs  at  law,  him  surviving.  The  said  Charies 
Fricker,  and  Azuba  his  wife,  are  now  in  possea^ 
sion  of  the  whole  of  the  estate  called  Horsecroft, 
and  for  the  purposes  of  this  action  it  is  to  be 
taken,  have  ousted  the  said  John  Fottox)  and  John 
Cnttis  from  the  said  estate,  and  have  dispossessed 
and  removed  them  from  the  possession  thereof.  The 
said  John  Pottow  and  John  Curtis  claim  to  be  eadi 
entitled  to  one  equal  undivided  third  share  of  the 
said  estate,  called  Horsecroft,  and  the  inheritance 
thereof,  in  fee-simple  in  possession,  as  two  of  the 
coheirs  of  the  said  John  Prior,  the  son,  who,  as  ther 
contend,  took  an  estate  in  fee-simple  under  the  said 
settlement,  or  if  not  that  he  took  an  estate  in  flse- 
simple  under  the  said  will.  The  said  Chariaa 
Fricker,  and  Azuba  his  wife,  insist  either  that  the 
settlement  of  the  27th  day  of  March.  1770,  passed 
no  estate  to  the  said  John  Prior,  the  son,  or  it  it  did 
that,  at  all  events  sn  estate  in  fin-simple  was  vested 
in  John  Prior,  the  father,  at  the  time  of  his  death, 
and  that  the  aforesaid  devise  in  fevour  of  the  saia 
John  Prior,  the  son  (the  lunatic),  was  for  his  life 
only,  and  that  by  reason  of  his  deoease  without  issn^ 
they,  the  said  Charies  Fricker,  and  Azuba  his  wife^ 
in  right  of  the  said  Azuba.  are  entitled  to  the  ea- 
tirety  of  the  said  estate,  called  Horsecroft,  and  the 
inheritance  thereof  in  fee-simple  in  possession  bjr 
virtue  of  the  devise  in  the  above  recited  will  of  the 
said  John  Prior,  the  father,  of  the  residue  and  re- 
mainder  of  his  estate  and  eCbcts  to  the  said  Azube 
Fricker.  The  question  for  the  opinion  of  the  Court 
is,  whether  the  plaintiff  is  entitled  to  recover 
in  this  action.  If  the  Court  should  be  of  that 
opinion,  then  the  defendants  agree  that  ■ 
judgment  shall  be  entered  against  them  by  confes- 
sion immediately  after  the  decision  of  this  case  or 
otherwise,  as  the  Court  may  think  fit,  and  if  the 
Court  shall  be  of  opinion  that  the  said  plaintiff  ia 
not  entitled  to  recover  in  this  action,  then  the  leasora 
of  the  plaintiff  agree  that  a  judgment  shall  and  amy 
be  entered  against  the  plamtiff  of  nolle  proiequi 
immediately  after  the  decision  of  this  case,  or  other- 
wise as  the  Court  may  think  fit,  and  such  judgment 
shall  be  entered  accordingly. 

ntzheriert  (with  him  Lovndei),  for  the  lessara 
of  the  plaintiff,  now  contended  that  the  limitation 
in  the  settlement  to  the  use  of  the  first  son  of  the 
said  John  Prior,  and  to  the  heirs  male  of  the  said 
son,  gave  to  the  said  first  son  an  estate  in  fee  in  the 
said  estate  called  Horsecroft,  and  that  if  the  fee- 
simple  was  vested  in  John  Prior  in  possession  at  the 
lime  of  his  death,  such  fM-simple  passed  by  his  will 
to  John  Prior,  the  son.  And  also,  that  if  the  fee- 
simple  was  vested  in  the  said  John  Prior  in  remainder 
(after  the  estate  granted  to  John  Prior,  the  son,  bf 
the  settlement),  such  fee-simple  passed  by  his  will  to 
John  Prior,  the  eon;  first,  because  the  words  m  the 
will,  in  their  strict  and  primary  sense,  were  sufficient 
to  pass  the  fee ;  and,  secondly,  because,  if  any  other 
construction  were  adopted,  the  devisee  could  not  in 
any  possible  way  have  benefited  by  the  derise ;  and 
they  cited  Holifait  on  the  demise  of  Copwer  v. 
Marten,  1  T.  R.  411 ;  Roe  dem.  AUport  v.  Bacon, 
4  M.  &  S.  366,  per  Lord  Ellenborough ;  Doeima. 
Richardton  v.  Hood,  7  Taunt.  35 ;  Doe  dem.  ChUd 
V.  Wright,  8  T.  R.  64;  RandM  v.  Tuehin  and 
Another.  6  Taunt.  409 ;  Harding  v.  Gardner,  I 


Wright.  7  East.  259;  Parity.  Miller,  b  M.  &  a. 
408;  Poeoeiy.  Bithop  qf  Lineoln,  3  Bro.  &  Bing. 
27;  2  Brooke's  Abridgment,  tH.  Grants,  fo.  &, 
pi.  169 ;  Roe  dem.  Wiltintonr.  jyanmarrt.  Willes, 
Rep.  682;  Doe  dem.  Leteit  v.  Daeiet,  2  M.  &  W. 
503;  Doe  dem.  DanieUy.  Woodruff,  10  M.  &  W. 
608;  CokeLitt.  27  a,  s.21;  Rep.  41  i;  GoodriM 
V.  Goodridge,  Willes,  Rep.  369 ;  Naisfan  v.  Legh,  J 
Tannk  89. 

Bramwell,  on  the  part  of  the  defendants,  con- 
tended that  the  deed  of  settlement  was  unintelligible 
and  void,  or  if  not,  that,  the  only  estate  taken  under 
it  by  the  son,  John  Prior,  was  an  estate  in  tail  male. 
That,  in  either  view,  a  reversion  in  fee  remained  in 
John  Prior,  die  father.  That  by  the  will  he  gave  • 
life  estate  only  to  John  Prior,  bis  son,  and  the  re- 
mainder fai  fse  to  the  defendant,  Azuba ;  and.  farther. 


will,  whidi  was  duly  proved  by  the  said  Aiuta !  that  the  plaintiff  shewed  no  title  under  the  fianteaa 
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in  the  deed  of  lettlement,  and  lie  dted  Doe  dem. 
Urn  ▼.  Lean,  1  Q.  B.  Rep.  229. 
FiUherttrt,  in  reply,  died  Juman  on  Vnib,  388 

aote. 

toLUtcx,  C.B.  — We  are  sstisfled  that  flie  plain- 
tiff In  this  can  ta  entitled  to  the  estate.  "Wltii 
XBspect  to  the  tithes,  there  it  no  demise  in  the 
iriUexcept  the  lesidiiarr  one  to  pass  them,  and 
«e  aro  of  opinion  that  they  go  to  the  leddoary 
Ittatee.  The  settlement  appears  by  its  terms  to  have 
iSeaded  to  convey  a  fee-annple,  and  the  eflScct  of  the 
win,  lefeience  bemg  liad  to  the  cases  and  cnrrent 
authorities,  commencing  with  that  of  Barry  v.  Bdg- 
WCrth,  reported  in  Moseley's  Reports,  page  172,  is 
Ihatthe  meaning  to  be  given  to  the  vord  "  estate" 
b  primarily  the  thing  intended  to  be  devised,  and, 
Mccmdarily,  tlie  intenst  in  tliat  thing.  Thus,  tiie 
expression  "  my  estate "  would  carrv  the  estate  of 
the  testator  as  he  possessed  it,  onless  something 
Itarther  appeared  to  alter  the  ordinary  meanmg. 

pAaES,  B. — I  am  of  the  same  opinion.  I  think 
Uii^  Oie  pl^liffs  in  this  case  are  entitled  to  the 
land,  and  the  defendants  to  the  tithes.  (He  referred 
ttkCokeUtt.  &I.)  Beresford's  case  is  dislingnish- 
•ble  bota  this :  bnt  the  modem  decisions  esteblish 
the  mle  that  the  word  "estate  "  means  the  whole  of 
the  interest,  nnless  the  context  of  the  instmment 
riiows  a  contrary  intention.  Tiie  effect  of  describ- 
ing the  estate  as  in  his  own  possession  really  makes 
SO  difference.  According  to  Harding  r.  Gardner 
tbit  would  give  all  the  interest  he  possessed ;  and  in 
By  opinion  the  will  operates  in  a  similar  manner, 
jiaineky,  to  give  all,  that  is  to  say,  the  fee-simple. 
"WiOi  respect  to  the  tithes,  they  are  different,  and 
pass  under  the  residuary  clause  in  the  will  to  the  le- 
lidiiary  legatee. 

Platt,  B. — I  think,  also,  that  the  pUuntiffs  are 
entitled  to  the  land  and  the  defendints  to  the  tithes ; 
but  my  opinion  in  some  respects  differs  from  tlist  of 
the  Lord  Chief  Baron  and  my  brotiier  Parke.  It 
Hems  to  me  that  this  is  a  deed  inartificially  drawn, 
and  fat  many  instances  tautologons.  There  are  two 
teiMMm  daoses  in    it:    the    first  describes   the 

Soperty  as  "the  free  estate  commonly  known  as 
ortecroft  [he  read  the  deed  of  settlement]  :  now 
the  legal  estate  is  conveyed  to  the  trustees  and  tbdr 
heirs;  and  although  it  may  be  twice  expressed,  it 
n  only  one  deed.  This  deed  then,  I  think,  would 
convey  to  the  first  son  of  the  marriage  an  estate  in 
fbe;  however,  if  I  am  wrong,  and  the  deed  is  void, 
h»  woold  be  entitled  to^  it  under  the  will.  At  the 
tnt  blush  of  the  case,  there  may  be  some  colour  for 
■nppoaing  that  it  was  only  intended  by  the  testator 
to  gtre  his  son  a  life  estate,  because  be  is  confided 
to  the  care  of  Pricker ;  and  it  would  tbervfore  ap- 
pear that  the  father  did  not  think  he  was  likely  to 
recover  &om  his  malady,  but  I  think  the  words  "  my 
estate"  must  be  taken  to  mean  "the  whole  of  my 
estate  that  I  have  to  give." 
Mabtin,  B.  concurred. 

Judgment  for  the  let»te  of  the  plahfttiffe  for 
the  land,  and  for  the  defendant!  for  the 
athe*.  

Saturday,  May  3. 

Woods  tr.    Pinnis. 

Sheriftfeei— Liability  of  iheriff  for  money,  the 

deft,  ife.  in  Iht  action  paid  to  hit  officer  upon  the 

mrett. 

This  was  an  action  bronght  by  the  plaintiff,  who 
liad  been  defendant  in  a  previous  action,  and  against 
whom  a  judgment  had  been  recovered  and  a  ca.  ta. 
issued  thereupon  to  the  defendant  (a  sheriff).  The 
present  plaintiff  haring  been  arrested  upon  tliat 
ea,  ta.  by  an  officer  of  the  defendant,  paid  to  that 
officer,  at  the  time  of  the  arrest,  the  debt  and  costs 
fai  the  suit,  including  one  guinea  for  the  caption  fee, 
Se.  fid.  searching,  and  4s.  M.  discharge  fee,  and  ob- 
tained his  discharge :  the  officer,  it  appeared,  did  not 
pay  over  the  money,  and  the  present  plaintiff  had 
been  subsequently  arrested  for  the  same  debt  in  an- 
other bailiwick,  whereupon  the  present  action  was 
tnoaght,  and  the  above-named  fees  treated  as  ex- 
tortion: the  cause  was  tried  before  Martin,  B. 
in  Middlesex,  a  few  days  since,  when  the  jury  gave 
the  plahitiff  a  verdict  for  50;. 

Mramwell  moved  to  set  aside  that  verdict,  and  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant,  or  to 
•rrest  the  judgment ;  the  defendant  had  pleaded  not 
guilty,  traversed  the  extortion,  &c. :  it  was  contended 
the  sheriff  is  not  liable  in  this  action,  there  is  no  im- 
plied authority  given  by  the  sheriff  to  the  officer  to 
receive  the  money,  and  the  money  being  paid  to  the 
officer  under  these  circumstances  is  no  payment  to  the 
eheriff,  the  officer  alone  is  Ae  party  clearly  liable,  there 
cennot  be  two  parties  primarily  liable  nnless  jointly 
liable,  and  that  is  not  pretended  here.  [Parkk,  B. 
—Is  not  every  act  that  the  bailiff  docs  under  colour 
.Of  the  writ  the  act  of  the  sheriff  ?]  This  was  rather 
the  case  of  a  bargain  with  the  plaintiff  than  any 
thing  else.  Slaclford  v.  Autten,  14  East,  4C8 ;  and 
Woodman  v.  Oitt,  9  Car.  &  P.  213,  were  dted. 

Jtule  niii. 


Waonbb  v.  Tmbkis. 

Pleading — Puis  darrien  eontimmHe*. 

A  dtfendant  having  been  ned  tipon  recopniimte*  ^ 

bml,  pleaded,  Ut,  Denial  (f  the  neafniimieee  ; 

2nd,  No  ea.  M.  ,•  3nf,  Payment.    n»  <we  >lrt/ 

were  fnmd  againtt  him,  and  judgment  eigntd. 

Upon  the  trial  qf  the  remaining  plia  of  payment 

aplea  puis  darrien  eonfmaumee  im«  put  i»  and 

reeetPM  by  the  judge  at  Niri  Prim. 
Beld,  that  tueh  »lea  mu  properly  reeeivid. 

Hornby  movea  for  leave  to  atrilce  oet  a  plee  of 
pui*  darrien  eontinnaaee,  and  to  be  at  liberty  to 
sign  final  judgment.  TUs  action  vras  bronght  against 
the  defendant  upon  a  reoogniaaoee  of  beil,  to  whidi 
he  pleaded  three  pleas : — 1st,  A  denial  of  the  re- 
cognisance ;  2nd,  That  no  ea.  la.  had  issoed ;  and, 
3rd,  Payment.  The  trial  of  the  issoe  upon  the  last 
plea  was  fixed  for  the  29th  April,  whan  the  defendant 
handed  in  a  plea  of  etn*  dairien  continnanee,  which 
Mr.  Baron  Martin  allowed,  and  discharged  the  jury. 
The  two  first  issues  on  nul  tiel  reooro,  and  no  ea. 
sa.  were  prerionsly  found  for  the  plainliC  It  was 
now  contended  for  the  plaintiff,  that  a  defendant, 
by  pleading  puis  darrien  continuance,  waives  his 
former  pleadmg,  and  the  case  then  stand*  in  the 
same  state  as  if  this  plea  only  had  been  ori|iBally 
put  in, — the  defendant  should  have  first  set  aside  his 
two  previous  pleas  so  found  against  him.  {[Martin, 
B. — The  jndrmentnpon  those  was  quite  nght]  In 
Stoner  v.  Oibbont,  Moore's  Repts.  871,  it  was  held 
that  a  plea  of  pui*  darrien  continuanee  cannot  be 
pleaded  after  demurrer,  and  why  ahoald  he  be 
allowed  to  do  so  where  there  are  other  issue*  as  here, 
which  have  been  found  against  him.  He  also  referred 
toSharpe v.  Witham,  IMcCal.  and  Young,  350. 
TneKE,  B. — Why,  in  prindple,  should  his  not 
do  so  ?  the  pleading  this  plea  is,  no  doubt,  a  waiver 
of  all  the  other  pleas  remaining  to  be  tried,  bnt  not 
of  any  others ;  the  plea  was,  I  think,  quite  regular, 
and,  under  the  drcumatances  of  the  case,  properiy 
received.] 

Pollock,  C.  B.  and  Mabttw,  B.  concurred. 

___  Rule  rrfuted. 

May  5  and  7. 

MoNTOTAe.  Tae  London  Assurance  Coupant. 

Marine  inturanee — Perilt  qf  tea — Liability  qf 

undeneritert. 

A  cargo  qf  hidei  and  tobacco  thipped  on  board  a 

.  tettel,  were  intured  againtt  perilt  of  the  tea  .- 
during  the  voyage  the  hidet  became  damaged  by 
the  tea  water,  and  the  effluvium  of  the  damaged 
hidet  dettroyed  the  tobacco : 

Held,  that  the  underwrilen  were  liable  for  the 
whole,  and  that  the  hit  by  the  damage  to  the 
tobacco  Ifcat  not  a  remote  contequence  qf  the 

?>eril  intured  afaintt,  but  a  direct  and  immediate 
ott  by  the  pertlt  qf  the  tea  within  the  termt  qf 

the  policy. 

Sir  P.  netigerCTomlinton  with  him)  appeared 
for  the  plaintiff.— lliis  was  a  special  case  stated  for 
the  opinion  of  the  Court,  and  the  question  was 
whether  certain  damage  which  the  plaintiff  had  in- 
curred in  consequence  of  tobacco  wliich  had  been 
placed  on  board  a  vessel,  as  also  some  hides,  these 
bides  having  been  damaged  Iby  sea-water,  and  be- 
came corrupted  or  putrid,  the  effluvium  from  which 
injured  the  tobacco,  was  a  loss  by  perils  of  the  sea, 
insured  against,  within  the  meaning  of  the  policy, 
or  was  it  too  remote  a  damage  and  not  recoverable 
under  the  policy.  The  maxim  or  general  rule  of 
law,  "in  jure  non  remota  cauta  ted  proximo 
ipectalur,  woaldhe  applied  to  the  case;  but  the 
authorities  upon  the  subject  would  shew  that  the 
cause  here  was  immediate,  and  the  loss  a  direct,  not 
a  remote,  consequence  of  the  peril  insured  against. 
The  following  cases  were  referred  to : — ^X,ttn>  v. 
Janton,  12  East,  648 ;  Tatham  v.  Hodgton,  6  T.  R. 
656;  Halin  v.  Cutell,  2  Bing.  263;  Parke  on  Insu- 
rance, 138 ;  3  Douglas,  232 ;  De  Vaux  v.  Salvador, 

4  A.  &  E.  431 ;  Cullin  v.  Butler,  5  M.  &  8el.  461 ; 
Lawrence  v.  Aberdcin,  5  B.  &  Aid.  107 ;  Bayley, 
J.'s,  Jud^ent,  p.  112;  Gaby  v.  Lloyd,  3  B.  &  C. 
793;  Phillips  on  Insurance,  1st  vol.  p.  638,  an 
American  case  there ;  and  3rd  Kent*  s  Coins,  p.  300. 

Peacock,  Q.  C.  contra. — The  maxim  of  law  re- 
ferred to  by  the  other  side  as  the  mle  is  strictly  ap- 
plicable to  this  case,  because  the  underwriters  con- 
tend that  this  is  the  cause  of  a  cause,  not  an  imme- 
diate cause,  and  the  loss  which  has  been  sustained 
too  remote  to  entitle  the  plaintiff  to  recover  as  for  a 
direct  and  an  immediate  loss  in  consequence  of  the 
perils  of  the  sea  insured  against  under  this  polioy. 
[Parke,  B. — Suppose  a  quantity  of  hides  put  toge- 
ther on  board  a  vessel,  and  the  lower  ones  became 
much  damaged  by  sea- water,  and  therefore  corrupted 
the  upper  ones,  would  not  the  underwriters  be  liable 
for  the  whole  as  caused  by  perils  of  the  sea,  and  the 
same  observation  may  be  applied  to  a  quantity  of 
com.]  In  this  case  it  was,  no  doubt,  the  effect  of 
the  water  upon  the  bides,  and  the  efflurium  from  the 
hides,  which  caused  the  damage  to  tiie  tobacco  ;  but 
can  that  be  said  to  be  by  perils  of  the  sea  and  a  loss 
immediate  in  consequence.    In  Powell  v.  Gudgeon, 

5  M.  &  Sel.  431,  where  the  aitip,  being  delayed  by 


0ie  perils  of  flie  sea  6om  purmlog  her  voyage,  m 
obKged  to  pet  into  port  to  repair,  and  in  oMs  tg 
defray  tte  expense*  of  sodi  repairs,  tha  meiTer  hsr- 
ing  no  otiier  meena  of  raising  money,  eold  pat  el 
the  good*  and  applied  the  proceeds  ia  peiynaatri 
theee  expense* ;  the  Court  keld  that  tite  vaiermBtm 
waa  not  answemble  for  this  lose,  for  tha  damage  w 
to  beoonadered,  aeoordingtotfaemleoflsv  iiJisiid 
to,  a«  not  arising  immediattly  from  a  peeil  of  tfce  ■*, 
elthoegh  in  •  remote  sense  it  might  be  eaid  to  keie 
been  Draught  aboot  by  a  peril  of  die  eea;  herin 
mentioned  Lopan  r.  Halt,  4  C.  B.  S98,  and  eeda- 
Tonied  to  disUngnish  tlii*  from  ell  the  canee  cited  ■ 
the  otiier  side. 

Pollock,  C.B.— We  do  not  tUak  it : —  i  to 

hear  the  plaintiff  in  reply  in  tfata  ca*e,  aa  wetimikit 
clear  and  free  from  aay  oifflenlty ;  Out  oolf  qwaliDe 
is  whether  the  undowriten  are  liaUa  to  the  damtp 
done  to  tiie  tobaceo  from  tiie  effluviuin  of  the  hidob 
which  became  oompted  in  eoneeqaeaee  trf  the  eea 
water,  and  under  the  cirenmstaocee  stated  h«f«  I 
think  they  are  liable;  Mr.  Peeoodc  ha*  stgasd  at 
some  length,  and  very  ingenious  argeimts  haae 
been  used  by  putting  extreme  cases  to  shew  ^  fd- 
lacy,  or  rather  point  oat  the  difficnlties  and  hardife^ 
that  must  attend  tiie  eoestwietiuu  fonttihid  fw  ^ 
the  learned  counsel  on  behalf  of  the  idaintiff ;  a* 
doubt  many  extreme  cases  may  be  pot,  aad  1  tisak 
I  may  mfer  to  what  was  said  during  this  tuaaial; 
suppose  a  large  quantity  of  eora  on  board  a  vrwrt,  aad 
by  mean*  of  tempestnou*  weather  a  part  of  thacaqp 
became  nech  damaged  by  sea  water,  aad  tiie  re- 
mainder of  the  cargo  oorrepted  and  spoilt  by  tkt  part 
which  was  daraaced  by  sea,  would  not  the  andownlBS 
in  that  case  be  Uable  for  the  loss  of  the  whole  epa 
a  policy  of  insurance  against  the  perils  of  the  aaa? 
I  think  they  would ;  so  they  are  liable  here  ia  the 
same  way,  where  sea  water  get*  in  and  doe*  danage 
to  some  portion  of  tiie  cugo,  and  that  portion  aActs 
the  rest,  the  whole  is  by  damage  of  tiie  saa,  the 
proximate  cause  of  the  iq^iry  sustained  is  redncible 
cleariy,  in  my  judgment,  to  the  perils  msntiaaed  ■ 
the  policy,  and  tint  tberefars  the  nnderwiitaeB  Me 
responsible. 

Pakkb,  B. — I  am  of  the  same  opinion  in  tid*  caae 
with  the  Lord  Chief  Baion,  and  tiiink  our  jndgaKnt 
must  be  for  tiie  plaintiff;  the  rule  in  jmra  asn 
remota  cauta  ted  proxima  ipeetatur,  rtftiieJ  te  1^ 
Mr.  Peacock,  is  no  doubt  the  correct  role ;  the  oidy 
question  is,  whether  it  is  a  remote  cause  or  a  proxi- 
mate cause,  and  where  are  yon  to  draw  the  tine; 
there  i*  sometimes  oonndenUe  diSoulty  in  ili  — lin 
the  Une  as  to  whether  the  canse  is  teaiote  or  praxi- 
mato  within  the  meaning  of  that  inle  by  Lord  Baeaa 
(Max.  Reg.  1),  bnt  here  the  dNematanees  ate  waA 
as  to  shew  no  difficulty,  if  the  owner  oookl  iceoiei 
against  the  master  and  owner  of  the  veaad,  ae  also 
could  he  against  the  underwriters  under  the  peUey; 
if,  instead  of  bides  and  tobacco,  the  cargo  hM  eon- 
sitted  of  hides  only,  aad  the  whole  haa  been  da- 
maged, the  owner  could  have  recovered  for  the  wbob^ 
and  1  do  not  see  that  any  distinction  can  be  made  in 
consequence  of  part  being  bides  and  part  tobeee*^ 
the  hides  being  corraptM  by  sea-water,  aad  the 
tobacco  damaged  by  the  efflurium  from  the  bide*;  it 
is  in  fact  the  same  case,  and  I  think  this  at  all  evnti 
is  cleariy  within  the  rule;  I  feel  no  difficulty  in  vy- 
ing it  was  from  perils  of  the  sea,  just  as  if  the  vhoie 
bad  been  hide*,  and  it  appears  to  me  the  whofe 
amount  is  recoverable  under  the  poUcy. 

Platt,  B. — I  agree  also  in  thinking  that  flw 
wliole  amount  is  recoverable.  Suppose  a  eaifO  of 
wheat,  shipped  from  Odessa  to  England,  and  Aeitf 
after  sailing  a  part  had  become  serioosly  damaged  by 
sea-water,  and  that  the  damaged  portion  wae  not 
unladen,  so  that,  on  arrival  at  the  port  of  deetiealian, 
the  whole  cargo  is  affected,  would  it  not  be  a  total 
loss,  and  recoverable  for  accordingly.  Here  a  pert 
consisted  of  hide*  and  part  tobacco ;  the  hide*  are 
injured  by  the  sea,  theeffiurium  therefrom deelioyaike 
tobacco,  is  it  not  a  total  loas  in  the  same  way.  I 
tliink  the  lose  is  immediate  and  direct  from  the 
perils  of  the  sea. 

Martin.  B. — I  am  of  the  sune  opinion,  and  tbUL 
the  plaintiff  is  entitied  to  judgment ;  common  eenee 
must  at  once  shew  this  to  be  so  (here  the lufinp'' 
baron  read  that  part  of  the  special  ease  whieh  p*i>> 
ticnlarly  referred  to  the  damage  by  perils  of  the  see), 
well,  what  is  the  case  here  ?  a  quantity  of  hidee  aR 
pat  on  board,  as  wdl  as  some  tobaooo ;  darins  the 
voyage  the  sea-water  comes  into  the  veMcl,  ana  ee»- 
not  he  put  out,  whidi  eaoses  the  hidee  to  he 
damaged,  and  the  damaged  hides  destroy  the 
tobacco,  surely  this  is  a  loss  direct  and  immediete 
from  the  perils  of  the  sea.  I  cannot  draw  the  Hn^ 
or  say  where  it  should  be,  so  aa  strictiy  to  define  it 
within  the  meaning  of  the  rule  which  has  been  re>- 
ferrcd  to,  that  is  a  very  diffionU  matter ;  bat  tUs 
case,  I  think,  is  dearly  within  it,  and  one  to  which 
the  underwriters  are  Ittble. 

Judgment  for  the  ptesnllf. 

BUsnfBss  or  thb  wsze. 

ITxwsnr  v.TADCKxa.— nPotMa,  Q.O.  movei  in  tUs  «^^ 
tried  beCw*  Platt,  B.  at  Uvtipos^  to  set  aside  tlM 
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EXCHCOUCR. 


EXCHEQUCR. 


BML  COURT. 


I  Terdiot,  mnd  for  »  naw  truJ.  on  tha  grouod  of  mii* 
■tmction  of  specUloatioii.  The  question  wm,  whether 
w  wu  ftOT  iafringement  of  the  patent,  or  whether  it 
new,  Saittrdtuff  Jten  8. — Pollock,  C.B. — la  this 
!,  which  wa*  tried  before  my  brother  Piatt,  os  MtioB 
>  patent,  there  will  b*  •  lola  to  ihew  canae. 

SabiiM. 
<n  V.  Knrs.— POLIAOX,  C3.— In  (faia  caie  there  will 
I  rale  to  (haw  came. 

DBinrBBBB  PAFEB. 
usuaa  V.  Tbs  Tobx,  MnrcARLi.  urs  Bnwiox 
ajwkt  CoHTunr.— B]r  ooBsent. 

Judjnuwt/or  On  plaimt\f  o»  (Ultt  pUa,  amdfor 
tkt  defendmU  oa  On  iaUjlta, 
[rr  r.  THwaLnT.  Cwr.  adv.  mU. 

'hi  Butk  or  Acmuoiu  r.  Faun.  SeUhd. 

OLLT  C.  OOOK.  SttlUd. 

itocu  v.  Txa  MxTOs,  ALOxximr,  ix9  Bvaexaau 
Tax  BoBonoH  of  Hautxx.  To  iland  omt. 

f  ooDun  r.  Thi  Basi.  <u  LmarooL.  StttUd. 

CiBK  D.  Urwiv.  Ts  (foaii  oMr. 

trntsiTx  e.  BmiT. 

Kaini^  to  AaM  Kiar^  <a  amnd  ape*  soMwat  e^* 
eetU.    Woauft^ati^ndantd-HoamMdlm* 

Itin  r.  CaoirLST.  Our.  adv.  vhU. 

rATXRFoaD,  WaxroBO,  WiCKlow,  Aim  DuBna  Bjul- 
r  CoutAMr  V.  W.  W.  Salbuc. 

Judamtntftr  Oe  vtoMi^. 
Axs  e.  FuiTKLor.  #!U<iniM. 

[ill  v.  Th>  Hatoi,  Aunamir,  axd  Bcaaauaa  or 
BoaoTOH  o*  Caiana.  Atmab  «■<. 

rjjMAB  «.  Tiu  FAnure  Fru  Omain. 

Fartitard. 

Saturdai,  Xaf  3. 

ami  V.  THa  OaiAT  Waanaii  Kailwat  Coxpaitt. 

JSaZtf  ffiii  QrmtUd. 
lAxsne  e.  HoDAiiiraov.  Siij«  r^fiuvd'. 

Iian  V.  Hatlsx  and  AjroTzn,  Aaaigneea.— In  th» 
!,  after  stating  the  faota  of  the  oaae  (see  aniv,  p.  63), 
.LOCK,  C.B.  aaid— We  tUnk  the  deed  waa  perfectly 
1;  that  he  was  under  that  sort  of  oblifation  to  par 
i  night  Tery  well  joatil^  the  execntion  of  that  deed, 
that  tha  person  eonrering  that  property  nnder  these 
umstanees  coold  not  afterwards  (joastion  it.  We  think, 
refore,  there  ought  to  be  no  mle.  IbUv  r^fiutd. 

>ICI  V.  Woodcock. — Pouock,  C.B.— In  this  oaae  we 
»  consoKed  Williams,  J,  who  is  satisfied  with  tlie  rer- 
;  and  therefore,  as  against  endenoe,  the  mle  will  not 
granted.  It  will  stand  as  already  granted,  on  the 
lad  of  misdirection. 

SmU  airijbr  a  ntm  trial  <m  Ot  jnumd  qf  mivdine- 
tioH  !  r^iueti  as  Mis^  ag<uiut  nidtnet. 
■OTSUTOV  V.  BciaaASa.— ff.  Mill  shewed  eaose 
inst  a  rale  obtained  to  set  aside  the  plaintiff's  rerdict 
to  enter  a  nonsuit  instead,  or  a  Tetdiot  for  the  defen- 
tiOrforanew  triaL    Zaist,  eontri,  not  heard. 

JbtU  tiwImU  to  enter  a  tmuwlt. 
■OMM  V.  Bossnraior.  —  WiUvhmr^  Q.C.  shewed 
■e  against  a  rale  obtained  to  set  aside  the  defendant's 
lict,  and  enter  it  for  the  plaintiir  for  1671. 14s.  lid.  or 
a  sew  trial.  JFbteia,  Q.O.  and  JfsUut,  conti^  called 
PS  to  support  the  rule,  JSa<«  ditcltargtd. 

oieKxiD  and  Win  v.  Houidat. 

Oar.  od*.  vuU. 
Xondof,  Xttn  5. 
ss  Dm  ow  BccmanAK  v.  Tbi  Coucissionu 
[iTL^vii  SBT^nrrs. — An  i^peal  from  the  detennina. 
of  the  Comiwrissionsra,  npon  the  16th  sect,  of  the  IS 
i  Vict.  c.  07.  Cur.  adv.  vuU. 

.'OSTOSAS.  Isa  LMnxnr  AKOMXtct  Coxtajct. 

FartlUard. 
Ttutdof,  Jlaf  6. 
[OWAm  V.  KnsaAW  and  Otajm.—CowlUig  mored  to 
prse  a  jud  gmevt  of  ovtlawrj.  SuU  mti  ffranted. 

tACEBtras  r.  TwBBSAia.— Cbrrfa  shewed  eaose  against 
Die  obtained  Isercia  for  jndgment  as  in  eaae  of  nonsuit, 
ty,  in  support.  Stet  processus  to  6«  entered. 

AUCov  tf.  GasBV. — CAaracd;  shewed  cause  against  a 
)  to  enter  a  nonsnit  herein. 

Bale  disgorged  oa  permptory  undertaking. 
fowiLL  V.  BacK. — ^XorMoia  Bored  for  a  distringas  to 
ipel  appearaaoe.  Bramled. 

OHB  FaABS,  Administrator,  v.  jAinaWiuov,  Eze- 
or. — VdaU  ^^ed  for  a  pronibition  to  the  judge  of  the 
mtj  Court  of  Durham  to  reatrain  him  firom  proceeding 
ther  herein.  It  was  a  plaint  for  a  shsre  of  a  residuary 
kte.  nie  qneation  waa,  whether  the  judge  had  juris, 
tion  within  tha  <6th  sactioB  of  the  ComtT  Court  Act. 

Cin*.  adv.  v%U. 
'XBCiTAL  c.  OWXS.—J.  Thovipeon  mored  to  set  aside 
Terdict  herein,  or  for  a  new  trioL  Snle  r^fiued, 

r, . — C.  FoUock  moved  for  judgment  againat 

casual  ejector.  Oranted. 

rLLBiTToas  V.  Bbokaox.— Asica  mored  for  a  mle  to 
irga  tha  peramBtarr  nadertaUag  herein.  Xoflor 
WM  cause  in  the  first  uatance. 

SnU  erdargedfvr  afviirugktt  on  pajfntent  qfeoete, 
Iabkbk  e.  Boyn.—J.  Orag  shewed  cause  against  a  rule 
let  aside  so  much  of  the  award  herein  as  relatad  to  the 
\». 

Snle  {OeoUte  to  go  tofke Xatter  taJLa  fkt  amemmi: 
notice  to  be  given  to  O^  arbiiratore, 
NEW  TBIAL  PAFEB. 
Food  r.  BorrcLim.  Pvelpmei. 

BlooiT,  the  younger,  e,  CAicniLL. — AfkerUm  shewed 
la  {Crveder  witii  mm.)    SrammtU  in  support. 

Cur.  adv.  vnli. 
fltu  and  AJIontBB,  e.  Wtati.— IF.  S.  Wateon  (with 
1  Sarttow)  shewed  oaoaa.    Bnmie  in  snpport. 

IMe  dteeiwped. 
nieiAir  e.  Oabohs.— ZTiiaaiii  shewed  cause  (Ovwder 
I  Um.)    Scotland  is  support.  Cnr.  adv.  miU, 

aiblaw  r,  IiBACB.— JwiaiisH  diewed  cause.  Xnowlet 
opport.  Sule  aheointe. 

Mtenran  v.  Wauobt.— Hirwitrsim  mored  to  enter 
imast  on  a  nirefaciae,  for  wast  of  an  ivpeanaae. 

(twwdvd, 
Weinndar.Xof  7. 
a  AnoBSBT-QsuBBAi,  a.  Bbaobvbt  and  Aboibbb^— 
I  waa  an  information,  filed  by  the  Atomey-Oeneral,  to 
^•r  oartain  paniUai,  hf  tauoB  of  tha  daAndant^ 


publishing  tlie  work  called  "  Household  Narmtire,"  with- 
oot  stamp.  The  question  waa,  whether  the  same  was  liable 
to  pay  the  stamp  or  not,  under  the  6  A  7  Wm.  4,  c.  76. 

Cur,  adr.  vuU, 

Wautab  e.  Tbb  Fatbbt  Tvyi  CovrAirr.— IfiOes  ap- 
peared for  the  plaintifl'.  Feacock,  Q.C.  for  the  defendant ; 
tbequeatiag  taniingapontbeTalidityof  the  17th  and  18th 
plena,  npon  the  dead  aa  set  out. 

Jndtpuntfor  Oie  plaintif. 

Saxb  v.  Samb.— atoMtsrt,  Q.C.  mored,  pursuant  to 
leare,  to  increase  the  damages.  SuU  niei. 

Sakb  V,  BjiXM.—Skee,  Seijt.  mored  dso  for  a  rale  »<•> 
herein,  oo  the  SOth  plea.  Bfflteed. 


OOVST. 

■aportad  by  T.  W.  BAtnniBBs,  Esq.  of  the  Middle  Tei^e, 
Banister.at-Iiaw. 


Friday,  May  2. 
(Before  Mr.  Justice  Coleridos.) 

RbA.  e.  J.  T.  Inohau,  Esq.  ir  parlt  Stmons. 

MetropoliUm  Building  Ael—Potr*rt  <^  Commit- 

tiomrt  tmdtr  local  Act. 

Aipland  moved  for  amle calling  upon  Mr.  In|ham, 
one  of  the  metropolitan  police  magistrates  sitting  at 
the  Thames^  Police  Office,  to  shew  cause  why  he 
sboold  not  proceed  to  bear  and  adjudicate  upon  a 
complaint  preferred  against  one  Peter  Macldntjre, 
for  certain  encroachments  npon  the  highway  con- 
trary to  the  prorisions  of  a  local  Act,  II  Geo.  3,  and 
the  57  Geo.  3,  c.  29.  At  Ae  hearing  it  was  contended 
on  the  behalf  of  Mr.  Mackintyie,  that  the  magistrate 
bad  now  no  jurisdiction  to  hear  the  complaint,  which 
was  preferred  at  the  instance  of  the  surveyor  of  the 
district  commissioners,  inasmuch  as  the  Metropoli- 
tan Building  Act,  7  &  8  Vict  c.  84,  ss.  5,  18,  and 
the  schedules  point  out  the  course  to  be  pursued. 
The  magistrate  thinking  it  doubtful  whether  or  not 
be  had  jurisdiction,  and  wishing  to  have  the  opinion 
of  the  Court,  declined  to  hear.  It  was  now  sub- 
mitted that  as  the  former  Acts  were  not  repealed  by 
Ibe  7  &  8  Vict.  c.  84,  the  proceedings  were  regalar, 
and  the  magistrate  bad  jurisdiction.        RtUeniti. 

It*  Th>  Obiat  Wbstkbn  Railwat  Comfant 

AND   THB   PaSISH   OW  TILKBVRST,  BcRKSBWB. 

12  i(  13  Vid.  e.  45— GeMraV  and  dnttrter  Semiotu 

Omrt    Pnetdwre  Aet—Itrftrtnet   hy    Quarter 

Settieiu  to  Arbitration — ilotitm  to  tet  atide 

award — Praetiet. 

Smirkt  moved  for  a  rale  to  set  aside  the  award 
herein,  under  the  foUowiog  droamatanoes.  The 
Gnat  Western  Railrray  bemg  assessed  b^  a  great 
auMijr  pariihes,  npon  one  of  tliar  branch  lines  at  an 
amooB*  wUdi  tiief  deemed  excessive,  appealed 
agaioft  the  rates  to  the  Berkshire  Quarter  Beasions. 
At  the  Semens  these  appeab  (fifty-three  in  all)  were, 
undm  the  authority  of  the  12  &  13  Vict  c.  45,  re- 
fisrred  to  arbitntion  to  two  arbitrators,  with  power 
for  tiiem  to  call  in  a  thfard.  The  13th  section  of  the 
above  statute  enacts  "tfiat  it  shall  be  lawful  for 
any  Court  of  General  or  Quarter  Seasioiis  of  the 
Peace,  htfore  whioh  any  appeal,"  &c.  "shall  be 
broagfat  to  order,  with  the  consent  of  the  parties  or 
their  attorneys,  that  the  matter  or  matters  of  such 
appeal  be  refetied  to  arUtralson  to  sncfa  person  or 
persons,  and  in  soch  manner,  aad  on  mdi  terms,  as 
the  said  Court  shall  think  reasonable  and  proper," 
la.  "Provided  always,  that  the  Court  of  Q.  B. 
may,  if  it  think  fit,  on  application  rrithin  the  term 
next  after  the  making  and  publication  of  socb  award 
or  nmpiiage,  either  refier  the  case  bade  again  to  the 
same  arbitrator,  arbitrators,  or  umpire,  or  wholly 
set  aside  the  award  or  umpirage  already  made,  and 
may,  in  the  latter  event,  order  the  Court  of  General 
or  Quarter  Sessions  to  enter  continnances,  and  hear 
the  appcad.' '  The  arbitrators  having  agreed  as  to  all 
the  facts,  but  not  being  enabled  to  come  to  a  deci- 
sion as  to  the  principle  of  rating,  the  branch  railway 
in  question  bemg  complete  in  itself,  and  capable  of 
being  let  to  a  tenant,  independently  of  its  connection 
wMi  the  main  line  of  tlie  Great  Western  line,  it  was 
detwmined,  with  the  coBCnrrenoe  of  all  parties,  that 
the  opinion  of  this  Conrt  should  be  taken  upon  the 
principle  of  rating  in  question,  and,  tlierefore,  the 
arbitrators  made  their  award  aOrming  the  rates,  in 
order  Uiat  the  Court  may  be  moved  to  set  aside  sndi 
award,  and  so  have  the  question  raised. 

It  was  hoe  soggeated  that  the  case  tbould  be  set 
down  in  the  Crown  Paper  for  argnment 

CoLUtDOB,  J.  thought  it  might  be  put  nther  into 
the  Special  Paper  or  the  Crown  Fkper ;  if  in  the 
Spedal  Paper,  one  counsel  only  would  be  beard. 

It  wasaMsaately  ansnged  that  the  ease  should  go 
into  the  Crown  Paper.  Rule  atri. 

Stittirdttf,  May  3. 
(Befere  Mr.  Justice  Eau.) 
Rn>.  V.  WcsT. 
CopyrigM  ttfJMgni  Act,  ilf6  Viet.  e.  100. 
Under  elan  2  of  the  atove  Act,  uihich  it  applieaile 
to  "  artidet  of  mamrfaetnr*  eompoted  wholly  or 
ehi^y  of  wood,"  an  ornamental  detign  for  the 
tordert-qf  Hraw  hatt  eompottd  ttf  the  Itt^ftiftht 
Braxilint  pimt  mw  rtglttired  i 


Qmere,  wKethtr  tutk  a  dmign  wot  proptriy  rtgi** 

teraile  wndtr  thai  clou. 

Witlet  moved,  on  the  part  of  the  defendant 
for  a  rale  for  a  certiorari  to  remove  into  this 
conrt  a  conviction  made  by  certain  justices  nndar 
the  Copyright  qf  Detignt  Act,  5  &  6  Vict  e.  100^ 
in  order  that  the  same  may  be  quashed.  Bf 
sec.  3  of  the  above  Act  a  copyright  is  conferred  on 
the  proprietor  of  certsin  dengns  for  various  terma 
accoiding  to  the  natnre  and  quality  of  the  deiiga| 
namely,  for  articlea  comprised  within  the  aecooa 
dass,  namely,  "artielet  qf  mmu^aeturt  eompoti 
wholly  or  ehi^y  m  wood,"  tor  the  term  of  thcM 
years;  and  for  artidsa  comprised  within  the  thiio 
teenth  cfaus,  naiMly,  "  Lttee  and  any  ariidt  qf 
mam^aeturt,  or  tuittanee,  not  eomprited  in  imi$ 
preceding  elati,"  tor  the  term  of  twelve  montlit. 
Sec.  4  provides  that,  in  order  to  have  the  benefit 
of  the  Act,  the  profwietor  must  register  his  desigt 
according  to  the  class  to  which  it  h^ngs.  Seca.  7 
and  8  make  it  an  offence  to  pirate  any  registered  de< 
signs,  punishable  by  fine,  reooverabte  by  action  at 
snmmarv  conviction  before  justiess.  In  the  pteMOt 
case  a  Mr.  Barfonrd  had  registered  a  deaini  maitt 
class  2  for  the  application  of  an  ornamental  boidtg 
of  the  Brazilien  pine  leaf  to  straw  hata,  which  th« 
defendant  having,  as  he  alleged,  pirated,  he  laid  tt 
information  before  justices  against  him,  wbereopoa 
he  was  convicted.  It  was  now  contended  that  tk> 
conviction  was  bad,  inasmuch  as  there  had  been  lat 
legal  registration  of  the  design,  it  bdog  redsterai 
nnder  a  wrong  class,  the  proper  class  being  13,  and 
not  2,  a  palm  leaf  not  properly  coming;  nnder  tfat 
designation  of  "wood,''  and  there  bemg  a  nMah 
shorter  term  of  protection  foi^  class  13  than  fai 
cla.is  2. 

Erle,  J.— May  it  not  be  birly  said  that  as  tha 
leaf  comes  irom  the  same  substance  that  forms  &• 
tree,  it  properly  partakes  of  the  nature  of  wood? 

Willet.—X  leaf  of  a  tree  cannot  be  propclir 
designated  as  wood. 

Eble,  J.— I  think  it  may  be  discassad. 

BulenM. 

Monday,  May  5. 

(Before  Mr.  Justice  Colbridob.) 

Future  tittingt  in  London. 

At  the  sitting  of  the  Conrt,  his  lordship  annoROMld 

that  for  the  ftitare  there  will  be  two  sittings  M 

London,  in  Term,  for  the  trial  of  caases,  and  tM 

the  judge  sitting  will  sit  thronghont  the  dsw  ind 

that  for  the  greater  aecommodatioB  of  the  Barthealt- 

tings  in  London  of  each  of  the  Courts  will  be  hdd 

npon  the  same  day.    Hfs  lordship  further  annoancai 

that    this    arrangement  will  in  no  way  ^int«rfet« 

writh  the  business  of  this  Conrt 

Rbo.  e.  The  Priktkr  and  PtrBLiiKBR  of  tiW 

Homing  Advertiter  Newspaper. 

Rule  nitifor  a  criminal  iif/brmafiM. 

Shee,  Seijt  (with  him  BeotI)  moved  for  a  rale  fot 

leave  to  file  a  criminal  information   against   thV 

printer  and  publisher  of  the  Morning  Adtertiter  tat 

certain  libels  inserted  in  that  paper  on  the  12th  and 

20th  March  last,  rehitive  to  a  certain  religions  eeta- 

blishment  called  the  Convent  of  Notre  Dame,  Bed* 

ford-lane,  Clapham.       __  RuU  miii. 

Rko.  v.  The  Printer  and  Publisher  of  the 

Morning  Herald  Newspaper. 

Rule  nitifor  a  criminal  information. 

Shee,  Serjt.   {Scott  with  him)  moved  also  for  • 

rule  for  leare  to  file  a  criminal  information  against 

the  printer  and  publisher  of  the  Morning  Herald 

nerrspaper  for  a  certain  libel  published  ofthe  sama 

establisnment  on  the  20th  of  March  last 

.  aIMv  WcM* 

Tuetday,  May  6. 
(Before  Mr.  Justice  Coleridoe.) 
Rbo.  v.  The  Justices  of  Middlesex. 
Cotli  qf  mandamut  to  letttant. 
The  right   to   the  cottt  qf  a  mandamut  to  the 
teitiont  to  hear  on  appeal  doet  not  depend  upon 
whether  or  not  caute  hat  been  vexatioutly  thtum 
againtt  the  rule  for  the  writ,  but  upon  whether  or 
not  untuccetrful  caute  hat  at  all  been  ihewn. 
At   the  tetriont  an  objection  wot  raited  by  Ikf 
Bench  to  the  right  qf  the  appellantt  to  be  htmri, 
and  they  accordingly  refuted  to  hear  the  apotal. 
Upon  a  motion  for  a  matidamut  to  compel  tM 
Jutticei   to   hear   the   appeal,    the  retpondentM 
thewed  caute,  but  the  rule  wat  made  abtohit*, 
and  the  appellantt  tueeeeded  at  the  tettiont : 
Held,  upon  an  apptteation  by  the  appellantt  f«r 
the  cottt  of  the  application  for  the  mandannit, 
that  they  were  entitled  to  have  them  qf  the  rt- 

TOs  wss  a  rale  calling  npon  flie  dinrdiwardaa 
and  overseers  of  St.  James,  Cierkenwell,  to  shew 
canse  why  they  should  not  pay  to  the  church* 
wardens  and  overseers  of  the  parish  of  St.  lAik^ 
Middlesex,  the  amount  of  costs  incorred  in  earn 
about  the  procuring  of  a  writ  of  iiMiidaimif,  oea« 
maading  the  above  jnstieea  to  anter  <     " 
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md  hear  an  appeal.  It  upeared  that  on  the  17tk 
of  Jnly,  1846,  an  order  or  removal  was  made  from 
ttie  parish  of  St.  James,  Clerkenwell,  to  the  paruh 
of  &.  Luke.  ICddleaez.  On  the.  10th  of  Augn^t, 
St.  Lake's  gave  a  notice  of  appeal,  but  aflerwarda 
(evoked  sach  notice,  and  the  pauper  was  removed 
on  the  28th  of  September.  On  the  23rd  of  No- 
vember notice  and  grounds  of  appeal  were  served, 
and  the  appeal  came  on  for  hearing  upon  the  11th 
of  Deoemoer.  At  the  trial  the  Court  (which  had 
decided  similarly  in  a  former  case)  held  that  there 
mM  no  grievance  for  which  an  appeal  would  lie,  and 
lefosed  to  hear  the  appeal.  A  rule  for  a  mandamta 
was  then  moved  for,  against  which  the  parish  officers 
of  St.  James  shewed  cause,  which  rule  was  made 
absolnte.  Continoances  were  afterwards  from  time 
to  time  entered,  and  on  the  27th  of  January,  1850, 
the  order  of  removal  was  quashed,  subject  to  a  case. 
This  case  never  was  broaght  up ;  but  the  pauper 
Iiad  been  returned,  and  the  costs  of  removal,  and 
maintenance  were  paid. 

R.  Hall  shewed  cause,  and  contended  that  as  the 
objection  was  one  taken  by  the  Sessions  themselves, 
tine  mle  as  to  giving  costs  b^  a  rale  of  this  sort  would 
not  apply,  and  was  thus  distinguishable  from  Reg. 
*•.  The  Juiiicet  qf  Surrey,  19  L.  J.  171,  M.C. 
which  is  the  strongest  one  upon  the  subject ;  that 
&e  general  rule  as  applicable  to  costs  is,  that  a  party 
who  merely  comes  to  support  a  judgment  made 
in  his  own  favour  shall  not  be  liable  to  costs  ;  that 
as  the  judgment  in  the  court  below  was  in  the  re- 
npondents'  favour,  they  acted  correctly  in  opponng 
tne  moHdamta.  [Colkridge,  J. — Can  you  main- 
tain that  simply  because  you  were  right  in  shewine 
cause  yon  are  not  to  pajr  the  costs .']  This  case  would 
appear  to  be  an  exception  to  the  general  rule,  if  any 
oaeption  be  at  all  recognised.  He  also  contended 
tiiat  this  application  was  made  too  late. 

PatUey,  oontri,  was  not  called  uiKm. 

CoLBRiDOB,  J. — I  cannot  treat  this  application  as 
htiag  made  too  late,  because,  until  the  appeal  was 
decided,  it  might  not  be  known  whether  or  not  they 
would  be  entitled  to  these  costs.  The  general  prin- 
ciple upon  which  this  Court  acts  in  these  cases  is 
faat  of  lookinj;  at  the  general  result,  and  being 
avem  to  ezenaae  any  discretion  in  particolar  cases. 
The  bets  here  are  dear :  there  was  a  decision  by  the 
Qnaiter  Sessions  which  was  wrong,  and  the  applica- 
tion was  made  to  this  Court  for  a  mendatmuj  this 
apldieation  was  opposed  by  the  other  side;  they  were 
not  bonnd  to  have  opposed,  but  they  chose  to  do  so. 
I  am  far  from  sayug  that  they  did  wrong  in  so 
oppoang,  but  when  mey  deddra  that  they  would 
oppose,  they  did  it  at  the  peril  of  having  to  pay  costs 
if  nnsucceasfol.  And  if  this  were  entirely  a  new 
^•M  I  should  be  inclined  so  to  hold,  but  many  de- 
diions  have  now  eatablidied  this  point  The  right 
to  ooet*  in  these  ease*  does  not  in  any  manner  de. 
pend  upon  the  fact  of  whether  or  not  the  opposition 
was  vexations ;  it  may  have  been  a  very  proper  thing 
to  have  shewn  cause,  and  it  wonid  be  right  that  the 
woeewful  party  should  have  the  oosta. 

___  SuUateolute. 

Wedniday,  May  7. 

Rco.  V.  St.  James's,  Colchsstbb. 

Certiorari  io  remove  order  qf  Settiont—Si^teteHey 

o/<rffidaeil  ofterviee  qf  notice. 
A  eettioran  Mad  been  obtamed  to  remote  on  orifer 
qf  Seteion*  upon  an  K^/idatii  qf  tertiee  qf  notice 
upon  two  juiticet,  which  nffldmnt  ttated  that  de- 
ponent wa*  preeent  at  the  Oeneral  Qitar/fr  8et- 
tiom  qf  the  Peace,  holdem,  ice.  and  "did  then 
and  there  tee  the  taid  A.  B.  and  C.  D.  {the  two 
juiticei  eerved),  acting  at  jutiicet  of  the  peace 
for  the  taid  county  qf  8.  at  the  taid  General 
Quarter  Setiiont  of  the  Peace." 
Vpon   a  rule  to    ttt    atidt  the  certiorari,  on  Me 
groundthat  the  affidavit  qftervieewatiniufflcimt 
M  not  ttating  that  the  taid  twojuttieet  were  pre- 
ten(  at  the  hearing  qfthe  appeal; 
Held,  that  the  affidaeit  wot  bad  for  thit  reaton  ; 
and  thit,  notwithttanding  the  caption   of  the 
order  qf  Settiont  detcribed  the  taid  two  jutiicet 
«t  being  preteni  at  the  Setiiont,  and  the  rule 
wot  made  aitolute. 

In  this  case  a  rule  bad  been  obtained  to  quash 
•  writ  of  certiorari,  issued  to  bring  up  an  order  of 
Onarter  Sessions,  on  the  ground  that  the  affidavit  of 
•ervice  of  notice  npon  the  justices,  whereon  the  said 
writ  was  obtained,  was  insalBcient. 

This  was  an  appeal  against  an  order  of  main- 
tenance of  a  lunatic  pauper,  and  the  order  having 
been  confirmed,  the  appellants  applied  for  and 
<^tained  a  certiorari  to  bring  up  the  said  order 
npon  an  affidavit  of  notice  to  the  justices,  of  which 
the  following  are  the  material  parts.  The  deponent 
•wore  that  he  "  did  personally  serve  John  Thomas 
fimitheman  Edwards,  esquire,  one  of  her  Majesty's 
Juitices  of  the  peace  in  and  for  the  county  of  Salop, 
with  the  notice  hereunto  annexed,  marked  B,  by 
lldivering  a  trae  copv  of  the  said  notice  to  the  said 
John  Thomas  Smitheman  Edwards,  esquire,  and 
Mi,  on  the  10th  of  February,  serve  Sir  Baldwin 
UitUtn,  banmet,  one  of  lier  li^eMy's  jmtioeaof 


the  peace  in  and  fm  the  said  ooonty,"  &c. ;  "  and 
this  deponent  further  saith,  that  he  was  present  at 
the  General  Quarter  Sessions  of  the  Peace,  holden 
at  Shrewsbury,  in  and  for  the  county  of  Salop,  on 
or  about  the  14th  day  of  October  last  past,  and  did 
then  and  there  see  the  said  John  Thomas  Smitheman 
Edwards,  esquire,  and  Sir  Baldwin  lidghton, 
baronet,  acting  as  justices  of  the  peace  for  the  said 
county  of  Salop,  at  the  said  General  Quarter  Ses- 
sions of  the  Peace." 

The  present  mle  was  moved  upon  the  gronnds, 
first,  that  the  above  affidavit  was  msuffident,  inas- 
much as  it  does  not  state  that  the  two  justices  were 
present  when  the  appeal  was  heard  and  determined ; 
2nd.  That  the  writ  did  not  appear  to  have  been 
issued  at  the  instance  of  the  party  who  gave  the 
notice,  (a) 

The  Older  of  Sessions,  which  had  been  letnm^ 
to  this  Court,  contained  in  its  caption  the  names  of 
hoth  John  'Thomas  Smitheman  Edwards,  esquire, 
and  Sir  Baldwin  Leighton,  baronet,  as  being  at  the 
sessions  at  which  such  order  was  made. 

By  the  5  Geo.  2,  c.  18,  s.  5,  it  is  enacted,  "  And 
for  the  better  preventing  vexations  delays  and  ex- 
pense occasions  by  suing  forth  writs  of  certiorari 
tor  the  removal  of  convictions,  judgments,  orders, 
and  other  proceedings  before  justices  of  the  peace, 
he  it  further  enacted  by  the  anthority  aforesaid,  that 
no  writ  of  certiorari  shall  be  granted,  issued  forth, 
or  allowed  to  remove  any  conviction,  <nder,  or  other 
proceedings  had  or  made  before  any  justice  or  jus- 
tices of  the  peace  of  any  county,  dty,  trarongh,  town 
corporate,  or  liberty,  or  the  respective  General  or 
Quarter  Sessions  thereof,  unless  such  certiorari  be 
moved  or  applied  for  within  six  calendar  months 
next  after  such  conviction,  judgment,  order,  or  other 
proceedings  shall  be  so  had  or  made,  and  unless  it 
be  dul^  proved  upon  oath  that  the  said  party  or  par- 
ties smng  forth  the  same  hath  or  have  given  six  days' 
notice  thereof  in  writing  tothe  justice  or  jostioet,  or 
to  two  of  them  (if  so  many  there  be),  by  and  before 
whom  soch  conviction,  judgment,  order,  or  other 
proceeding  shall  he  so  had  or  made,  to  the  end  that 
such  justice  or  justices,  or  the  parties  therdn  con- 
cerned, may  shew  cause,  if  he  or  they  sh^  so  think 
fit,  against  the  issuing  or  granting  such  certiorari." 

Barnard  now  shewed  ranse,  a^  oontendad  that 
the  words  of  tiie  statute  had  been  literally  complied 
with,  it  appearing  by  the  caption  of  the  order,  that 
Mr.  Edwards  and  Sir  Baldwin  Leighton  were  two  of 
theiostioes  present  at  tiie  Sessions.  [Colbbidoe,  J. 
— The  point  is,  that  the  affidavit  doei  not  state  that 
they  were  acting  at  the  trial  of  the  appeal ;  only  that 
they  were  present  at  the  Sessions.]  The  order  shews 
them  to  have  been  present  at  the  sessions,  whidi  is 
a  fact  that  does  not  appear  in  any  of  the  cases  dtod; 
the  casea  dted  in  support  of  this  rule  are  M  wanting 
inproof  that  the  jnstices  served  were  at  the  Sessions, 
which  fact  is  here  supplied  by  the  order  itself.  {R. 
V.  Darfon,  2  Dowl.  &  Lownd.  492 ;  R.f.  Cartworth, 
5  Q.  B.  201 ;  jR.  v.  GUberdike,  5  Q.  B.  207.) 
R.  V.  Smunnakt,  14  L.  J.  92,  M.  C.  is  a  ded- 
sion  in  my  favour.  [Colkridob,  J. — There  is 
generally  the  first  day  of  the  Sessions  npon  which 
the  jnstices  assemble  in  numbers,  but  upon  which  no 
judicial  business  is  transacted,  and  after  that  day  a 
great  number  of  the  justices  usually  leave,  but  still 
the  names  of  those  who  attended  on  the  first  day 
appear  in  the  documents  of  the  Sessions.]  Until 
the  contrary  is  proved,  it  is  to  be  assnmed  that  tiie 
justices  named  m  the  caption  of  the  order  were 
actually  present  at  the  hearing  of  the  appeal;  and, 
taking  the  order  and  affidavit  together,  it  suffi- 
dently  appears  that  these  two  jnstiees  were  present 
at  the  appeal. 

Scotland,  in  support  of  the  role,  was  not  called  on. 

Coleridge,  J. — This  rale  is  dependent  upon  the 

firoper  oonstraction  to  be  given  to  the  Act  of  Par- 
iament,  which  is  an  Act  "for  the  better  preventing 
vexations  delays  and  expenses  occasioned  by  sning 
forth  writs  of  certiorari ;"  and  it  nudces  it  a  condi- 
tion, before  obtaining  the  writ,  that  "it  be  duly 
proved  upon  oath  that  the  said  party  or  parties 
suing  forth  the  same  hath  or  have  given  six  days' 
notice  thereof  in  writing  to  the  justice  or  justices, 
or  to  two  of  them  (if  so  many  there  be),  by  and  be- 
fore whom  such  order  shall  be  lohaa  or  made;" 
and  it  gives  as  a  reason,  "to  the  end  that  inch 
justice  or  justices,  or  the  parties  therein  concerned, 
may  shew  cause,  if  he  or  they  shall  so  think  fit, 
against  the  issuing  or  granting  such  certiorari." 
It  is  perfectly  clear,  therefore,  that  the  Act  of  Pur- 
liament  intended  that  the  very  jnstices  who  made 
the  order  should  receive  the  notice,  the  words  being, 
"by  and  before  whom;"  and  the  object  of  the  Act 
makes  it  necessary,  because  the  justices  are  to  have 
an  opportunity  of  shewing  cause  against  the  issuing 
or  granting  of  the  certiorari,  and  they  could  not 
have  that  opportunity,  unless  it  appears  from  the 
affidavit  that  snch  jnstices  have  received  the  notice. 
The  mere  chance  of  a  justice  being  present  at  the 
first  day  of  the  Sessions,  before  the  appnl  was  heard. 


(a)  Tha  tad  dejection  haeaaM  tmimpoitaat  la  oonsa- 
qosnee  of  tha  dseisiaa  ^OB  Uw  Srat. 


affords  no  presumption  that  he  heard  the  ffai 
tried.  At  one  time  it  was  supposed  that  the  Scaias 
not  being  named  in  the  A!ct,  that  the  Act  did  Mt 
apply  to  ordera  of  Quarter  Sessions,  hut  ttii 
doubt  was  removed  by  a  direct  decision;  ftr 
altiiough  the  Act  does  not  apply  with  soch  tent 
to  Quarter  Sessions  as  to  orders  of  jiilifii 
the  words  are  large  enough  to  indnde  tbem.  There- 
fore we  are  to  apply  the  same  rale  to  ordoa  of  Ses- 
sions as  we  shoula  to  summary  convictions.  Thea 
the  question  is,  whether  in  this  case  the  affi^nit 
makes  out  that  the  two  jnstioes  wiio  weie  suiid 
were  those  who  had  heard  the  appeal ;  aad  it  has 
been  attempted  to  be  ahewn  by  the  caption  of  tie 
order,  and  the  affidavit  that  they  were  soch,  and  I 
asked  Mr.  Barnard  npon  which  he  relied — whether 
upon  the  caption  or  the  affidavit  i  and  he  anvmnj 
npon  the  combined  effects  of  both.  I  do  not  a^gret 
with  the  propriety  of  this,  as  we  must  look  to  the  ns- 
ture  of  the  caption.  On  the  first  day  ol  tiie  Srarionff. 
usually  a  great  many  jnstioes  attend,  and  leave  tSa, 
and  do  not  further  mterfere  with  the  bnsneaa;  the 
caption,  therefore,  proves  nothing,and  eertaiirfy  is  wc 
evidence  that  the  justices  therein  named  actaaUyhcari 
the  appeal.  The  affidavit  says  that  the  deponent  aaa 
present  at  the  Sessions  on  the  14th  of  Octob«',  "lai 
did  then  and  there  see  the  said  John  llKmaa  Saatte- 
man  Edwards,  esquire,  and  Sir  Baldwin  Leightoa, 
baronet,  acting  as  justices  of  the  peace  for  the  aid 
county  of  Salon  at  the  said  General  Qaartn-  Plains i 
of  the  peace.'  Now,  it  is  clear  that  here  h  ao 
proof  that  these  two  jnstioes  were  prcaeut  when  tte 
order  was  made ;  but  I  am  asked  to  ptcsuuM!  that 
they  were.  I  have,  however,  a  greait  obieOim  tD 
the  making  of  presumptions  in  a  case  where  the 
affidavit  itself  might  make  everything  dear.  In  R. 
V.  Darton  the  certiorari  was  quashed,  itnotanpear- 
ing  that  the  justices  who  were  served  were  iiiwaisil  st 
the  appeal,  and  it  seems  to  me  that  that  cbm  is  so 
clearly  in  affinnanoe  of  the  statute,  that  it  aa|ht  to 
be  fiiliy  carried  out,  and  I  do  not  think  tliatwhiea  llw 
Act  expresses  that  it  was  passed  to  ptevcnt  ddayt  in 
the  obtaining  of  writs  of  cer/torontfaatany  presi 
tions  ought  to  be  made  in  favour  of  tlie  pvty  i 
out  soch  a  writ  The  rule,  therefore,  mast  bo  i 
absolute.  ___  Bute  aitotuti. 

Bx  varle  Fusbt. 

Lanword  and  tenant. 

Proceedingt  under  theXici  Viet.  c.  74  (Am  Act 

to  facilitate  the  recovery  qf  poueuitn  qf  tene- 

mentt  after  due  determination  <^  tenancy).— 

Juritdiction  qf  jutiicet. 

On  a  former  day,  Walton,  Q.C.  shewed  eaaae 
a^nst  a  rule  obtained  by  Lmh,  for  a  pro- 
hibition to  be  directed  to  certain  instioes  of  C^on- 
bridgeshire,  restraining  tbem  fiom  proceeding  far- 
ther upon  an  applicMon,  made  under  the  1  ft  2 
Vict  c.  74  (to  recover  possession  of  premises),  on 
the  ground  that  the  title  to  the  premises  came  iato 
question.  Cur.  adt.  vuU. 

The  facts  sufficiently  appear  in  the  following 
JUDOMENT. 

CoLXRUtOB,  J.— This  was  a  rale  for  a  prohihitioB 
to  certain  justices  of  Cambridgeshire,  to  restrain 
them  from  further  proceeding  upon  an  applieation  to 
restore  possession  of  certain  premises,  wUd>  a|ipii- 
cation  was  made  under  the  provinons  of  the  I  &  1 
Vict  c.  74.  No  objection  vras  made  to  the  rego- 
larity  of  the  preUminary  demand,  and  notice  le- 
quired  by  the  statute,  hot  it  was  contended  that  the 
relation  of  landlord  and  tenant  did  not  sobsiit  be. 
tween  the  parties  promoting  the  proceeding  and  fte 
defendants  W.  Camming,  H.  Harding,  and  J. 
Frisby :  that  the  latter  relied  on  an  advene 
title,  and,  consequently,  tiie  magistrates  had  no 
jurisdiction.  I  am  of  opinion  that  this  ohiaotioB 
IS  not  sostaioed.  It  appean  dear  that  R.  Cos- 
ming,  under  whom  A.  Camming  and  H.  Haid- 
ini;  claimed,  had  originally  let  the  premises  to  J. 
n-isby,  who  had  been  in  his  service,  and  that  fat 
some  years  J.  Frisby  had  pud  rent,  bnt  had  dtsoaa- 
tinned  to  do  so,  and  in  consideration  of  hia  liaring  a 
lar^  family,  he  was  allowed  to  continne  in  oeea* 
pation  without  payment  of  rent;  and  moreover, 
that  the  outside  repain  were  done  for  him,  TMiS 
doing  what  was  necessary  within.  On  the  deaft  at 
Cumming,  Harding  allowed  Frisby  to  remain  in  oc- 
cupation as  before,  on  the  same  terms  as  to  tiw 
repairs,  and  Harding  paid  the  rent  for  Frisby: 
until,  wanting  the  premises  for  his  own  nse,  he  toU 
him  so;  Frisby  thanked  him  for  allowing  him  to 
remain  in  the  house  so  long,  and  begged  to  remaia 
a  year  longer  and  repair  the  house,  but  he  aHimatdy 
refused  to  go  out  It  appean  that  Frisby  had  been 
occupying  in  the  manner  above-mentioned  for  mos* 
than  twenty  yean  rinoe  he  paid  rent,  hut  he  was  m 
possession  for  less  than  twenty  yean  withoot  pay- 
ment of  rent,  before  Cnmmings  died,  and  be  has 
been  less  than  twenty  yean  in  possession  since.  The 
pUintiff  cleariy  gave  such  evidoice  of  the  Tulatinn  of 
landlord  and  tenant  having  commenced  nndcr  Can- 
mings  in  the  firrt  instance,  and  themsdvea  ia  the 
second,  after  Cummings's  death,  as  gave  the  aaagis- 
tiatesjarisdiction,  and  it  caanotnow  bei 
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fliat  tbe  right  of  entry  wms  taken  »wsy.  The*  would 
ittm,  and  it  woold  be  tlieir  dnty  to  oontfder  the 
weifkt  of  the  olqeetion,  and  howbr  it  was  lap- 
patted  by  the  fads;  if  there  were  each  reasonable 
groimda  for  it  aa  misht  be  considered  to  bring  the 
title  dearly  in  qnestion,  it  would  be  then,  and  only 
flian,  prop«  to  dedine  proceeding  Airther.  Loolc- 
inc  Dera  to  the  bets,  I  think  they  haye  rightly  de- 
CMsd  the  contnry,  and  that  the  rule  must  be  dis- 
chMged  with  coats.     Rule  dUcharged  tpUh  eottt. 

Manday,  MrntVi- 

(Before  Mr.  Justice  Wiohtm an.) 

Hou^wAT  v.Thb  Qdbkn  (m  trror). 

PUkU^  (m  error)  attigiung  erron — Proettdmgt 

Mernm. 

TThe  plaintiff  in  error  in  this  case  had  been  tried 
•od  convicted  at  the  Epiphany  Quarter  Sessions, 
bdd  at  Coventry,  upon  a  charge  of  uding  and 
MsliHng  a  man  of  the  name  of  Thompson  to  attempt 
to  escape  froan  gaol,  the  said  Thompson  never  having 
ia  fcct  made  any  attempt  to  escape.  Having  been 
ItHrad  guilty,  he  was  sentenced  to  fourteen  years' 
transportation ;  wb««npon  a  writ  of  error  was  ob- 
taimd,  and  a  iabeat  corput  having  upon  a  former 
Asy  been  obtained  to  bring  up  the  prisoner  to  assign 
enors,  tlie  said  writ  was  now  returned,  and  the 
pUntiff  (in  error)  brought  into  Court. 

n>ed  now  demanded  oyer  of  the  record,  which 
bavins  been  complied  with,  the  plaintiff  (in  error) 
ptayed  the  Court  to  assign  him  as  bis  counsel  Flood 
•nd  Partridge,  which  prayer  being  complied  with, 
Ptood  assigned  eirois  on  behalf  of  the  plaintiff, 
iHiereapon  the  latter  was  remanded  to  Coventry 
gaol  to  await  the  ultimate  dedsion. 

Tuetdm,  May  13. 
(Before  Mr.  Justioe  Eble.) 
Kbo.  v.  The  Pbintbk  and  Pobusbbk  of  the 

Morning  AihMt  fiisi  newspaper. 

JtNis/or  «  erimtul  k^brmationfor  m  lUtl— 

Apology. 

In  this  ease,  on  a  former  day  (the  Sdi  inst.)  Bktt, 

8at)t.  obtained  a  rule  ealHugupon  the  ptinterand  pnb- 

IMier  of  the  Morttinq  Aditrtiter  newspaper  to  shew 

cause  why  a  criminal  information  should  not  be  filed 

sigainst  bun  for  certain  libels,  inserted  in  that  paper 

OS  the  I2thaad  aothof  Mardi  last,  reflecting  on  the 

bIoibI  characters  of  the  ladies  composing  the  convent 

«f  Notre  Dame,  situate  in  Bedfsrd-lane,  Clapham. 

Mr  P.  Tktoiger  to-day  appeared  for  the  defendant, 
and  OB  Us  behalf  expressed  his  deep  regret  at  the 
pabHcalion  of  tiie  libels  in  queation,  wUch  he  was 
jKiw  satisfied  were  wholly  dertitnts  of  foundation. 

She*.  Seijt.  {BeoU  with  him)  after  staling  that 
tbfb  lames  for  whom  he  appeared  were  animated  by 
no  vindictive  feelings,  bat  only  anxions  to  vin^cate 
tikeir  dumeters  fiOm  the  aspersions  which  had  been 
cast  npon  them,  consented  to  accept  tbe  apolopcy 
ofired,  and  was  willing  that  Ute  mle  shooM  be  dis- 
ckatgad  upon  payment  of  all 
RuU  duekarged  uf 


JuponpaymtntqfeotU. 


Bm. 


.  9,  The  Pkivm  and  Pvblishbb  of  the 
Ifomiitg  Herald  newspaper. 
This  was  a  similar  rule  (or  a  libri  published  H>i>>it 
tbe  tame  lacKea  in  the  Jtfsmiao  Herald  newspaper 
oftheaOthofMarehlaat 

Sir  P.  TAeiiger  also  appeared  for  the  defsodant 
fat  tiUs  case,  ana  tendered  aa  ample  apology  for  the 
Kb^  which  be  adnittad  was  wholly  unwarranted. 
Shee.  Seijt.  (JSeoll  with  him),  on  behalf  of  these 
,  was  ready  to  accept  sudi  apology,  and  con- 
to  tlie  rule  befaig  discharged  npon  tbe  same 
I  aa  in  the  former  case. 

Bmle  ditekarged  upon  payment  qfeoet*. 

BDSnTBSS  OF  THB  WBRK. 
).  •.  HouoviT.— Par<ri^  BioTMt  for  a  l<it«af 
to  bring  np  the  dsfendtnt,  who  bad  hem  tried  st 
the  ^MuMy  Semons  for  th«  Ooventry  diTision  of 
WantHBaUre,  sad  foood  gdlty  of  a  oharge  of  felony,  end 
asutsueeil  to  fimiteeu  yem*  traoipottstioii.  in  order  that 
beasqraaiigasnor.  WrUfrvM. 

fliifmifiijf^  ]f<w  3. 
XiA»  lad  Asoixu  V.  Hoom  end  Asotbib.— Sir  W. 
n—lyr,  Q.O.  moved  for  a  role  oelUng  npon  the  plainUA 
(upon  »  Img  series  of  flwte  which  he  detaOed)  to  ihew 
eaass  libf  axeontkm  should  not  be  stayed  for  a  week 
•Use  fka  stttfeaunt  of  the  bffl  of  sxseptioni  herein. 

JEabaW. 
Jftniay,  Mag  S. 
BBS.  V.  Tn  Jnsnoas  or  Msbios  mumaa.— WitMy 
moved  Ibr  a  mle  for  a  manitmtu  to  he  directed  to  the 
Jasttoeeof  Kerioaethshire,  eommanding  them  to  pay  the 
aaat  of  871.  let.  being  their  remaining  quota  towards 
ths  sspease  of  bonding  ahmatie  asylum  lor  Itorth  Wales. 

CuBXB  sad  AioTRia  *.  Tn  Oirusuirs  or  no 
OooKvms  Unov.— Haaet  applied  fbr  a  mle  to  let  aalde 
the  vttAct  for  the  plaintiff  herein,  and  to  enter  a  nonnit, 
oa  the  grooad  tkat  the  daltedaatt  being  a  corporation 
tba  aODtiaot  should  have  been  under  leaL 

AOtnM. 

mat  V.  BvozBamu).— Tliese  were  two  mles,  one  cill- 
iag  on  tha  deftudaat  to  shew  oaase  why  the  Vaster  ihoold 
aot  tss  the  phintUTs  eoata;  the  other  for  a  snggeetion  to 
dsoive  the  plaintiff  of  coats.  Pmvsm,  for  the  plaintiff. 
B.  Sn,  for  the  dafoadant.  It  was  arranged  by  the  par- 
tiss.that  the  flist  rale  shooldbe  disohHwed,  aadthe  second 


S*  jMfto  Tax  Pabisb  or  OuasaaxD. — TaMt)  moved 
ibr  a  tmUurotn  to  bring  np  aa  sDowaaoe  of  the  poor-law 
auditor,  wherein,  as  it  was  aUeged,  he  improperly  allowed 
some  charm,  and  diaaUowea  others,  ia  order  that  the 
•ams  may  be  qnaabed.  S»U  aM. 

Esq.  v.  Taa  Jnsncss  or  Osair  TiaiioiiTa. — Paltur 
mored  for  a  rule  calUnK  npon  two  jnstioe*  of  Qreat  Ytr- 
month  to  issue  their  warrant  of  dUC  ess  to  levy  the  amonnt 
of  a  poor-rate.  JiuU  miri. 

Baa.  «.  HsLLin.— P«U«r  moved  for  a  rale  to  qnaih  an 
order  of  sessions  which  had  oeen  removed  into  thu  Conrt 
noder  HO.  18  of  the  11 A  13  Tiot.  e.  4S.      Cur.  ade.  vuU. 

Bao.  t>.  Tan  Bxcoasaa  o*  MurcHsarn. — PaiUtf 
moved  for  a  rnle  for  a  mamdomtu  directing  the  recorder  to 
enter  oontinnanoes  and  hear  an  appeal.  XxU  nin. 

JEi  rar<<  FsisBT.—Ia  this  case  Us  kndaUp  directed  the 
rale  to  be  Dudkargtd  wM  eatt$. 

Bis.  e.  Tn  Toww  ContoiL  ABS  Bosasssas  or  Bain- 
rosT. — Bramwell  moved  for  a  rule  calling  upon  the  above 
partiei  to  proceed  to  the  Section  of  two  revuing  aBsesaors 
and  two  andttora  for  the  borongh,  and  to  two  assessora  for 
each  of  the  warda  of  the  bonmgfa,  no  election  of  these 
aOasrs  having  taken  plaoe  on  the  let  of  ICaroh  Isat. 

JBm/S  iffrtff/wff- 
Tkuniag^ttjl  8. 

Bbq.  v.  Ths  JusncBS  or  Bocssalb. — CowUnif  moved 
for  a  rnle  calling  upon  the  jnsticea  of  Boohdale  to  proceed 
and  adjodioate  upon  an  application  made  before  them  by 
the  eommiaaionera  of  that  town  against  a  Mr.  Fiahwick,  for 
ereoting  an  obatrnction.  SuU  wM, 

Todd  and  Ajtotbsk  v.  Hill. — Sromiu  moved  for  a  rale 
to  set  aside  a  judge'a  order  lierein,  sad  for  the  retnra  of  a 
sum  of  money.  JZaZanM. 

Baa.  e.  DBi,xros8a  and  Axoma. — OMUr  shewed 
canae  against  a  rale  obtaiaed  by  PaMtf,  oalUog  npon 
Hr.  Delafoass  and  Another,  who  were  overseen  of  a  cer- 
tain parish,  to  shew  esuae  why  they  alioald  not  pay  over  a 
anm  of  money,  poraoant  to  an  order  of  jnsticea,  or  why  a 
mandamut  aboold  not  iasoe,  commanding  them  to  make 
snch  psyment,  SuU  ab»aM«for  a  Mandamut. 

PUdof.Mitgt. 

JTeantf  moved  for  a  rale  oallhig  npon  aa  attoraey  to  an- 
awer  the  ssatten  of  an  affidavit,  and  to  pay  over  a  anm  of 
money.  BuU  miti, 

Bxs.  r. . — SauilnnM  moved  for  a  etrHorari  to  re- 
move into  thia  conrt  an  indictment  foond  against  the  de. 
fondant  at  the  Central  Criminal  Court  for  peijory. 

XuUmid. 

Baa.  V.  Thb  IaxABi*A>TS  or  KonraisBT.— ir<qm 
moved  in  this  case,  which  was  a  road  iadictmeiit,  npon 
which  the  defendants  were  convicted  for  the  impoeltion  of 
a  fine.  SuU  aeewrdinglf, 

Saturiati,  Va)  10. 

SxparU  TaOBVurr .—CrjfaMrr,  Q.C.  moved  that  the 
seiiiue  of  this  gentleman  under  hia  articlee  of  derkahip 
may  liere^oned  ftomthe  time  of  entering  into  tliem,  and 
not  from  the  period  of  their  enrolment,  thmr  not  having 
been  enrolled  in  due  time  from  the  neglect  ol^liia  maater. 
Apfiieation  gramfei. 

Oabbbtt  e.  BiOKSS.— Xonlale  moved  to  set  sside  the 
award  lierain.  Jtala  nui. 

Bxa.  R.    Taa    OatiBOBwAaoBBa.    Oovaaaoas,    Avn 

OOASBLUtS  OV  IBB  fOOB  M  8*.  Mabt,  K XWOrOTOB.— 
ilirpkji,  Se^t,  (Xeoae  with  nim)  applied  for  a  awaJgawra 
(upon  the  facta  atated  in  aBdavita)  to  be  directed  to  tbe 
above  nartiea.'commandittg  them  tS  proceed  to  the  dection 
of  certain  pairiah  olBcsra»«araaaal  to  their  local  Act  of 
Pariiamant.  JBsb  «M. 

Baa.  e.  Tax  Bbcobobb  ob  LiVBBrooK. — PaiUajr  moved 
for  the  eoata  of  the  writ  of  aiaadaaiat  herein. 

BaleiiM. 

FaiLijrs  «.  Hiesnrs. — SUmur  shewed  cause  againat  a 
rale  for  an  attaduneat  for  not  paying  a  sum  of  money 
nadar  sa  sward.    Cbets  sad  Jtmn,  eoiiti4. 

Bala  tibtofuft. 

Xx  parte  Thb  IiBuobotob  PAvnra  ComnssiosBss.— 
JToyat  moved  for  a  rale  oaDing  upon  certain  justices  st 
Leauninston  to  iaane  their  diatreaa  warrant  against  the 
gooda  of  a  Mi.  Woodhoose,  to  levy  the  amount  m  a  paving 

Bavovbt  v.  BaowB.— Wiys  moved  to  set  sside  the 
award  berdn.  JiuU  mti. 

Clasxb  and  AaoraBB  e.  Thb  Odabsubs  or  TBS 
CuoKnaiD  Usiojr,  Bdssbx. — Weltif  and  Pigotl  shewed 
cause  sgsiast  the  nde  herein  for  a  aoasuit.  ^auee  in  aop- 
port  of  the  rule.  Our.  ode.  vuU. 

Tm-iay,Uafti. 

Thb  Qubbb  *.  Tbb  Bibxbbhbas,  Chxsbibb,  abs  Lab- 
OASHiaa  Bahwat  Cohtabt.— Soi^^nu,  Q.C.  moved  for  a 
sMndsawa,  commanding  the  above  company  to  eonatract 
a  certain  bridge.  Bala  niti. 

Be  Ovns  and  AvoTHBa.— OU*,  Beijt.  (aad  WUIee) 
shewed  cause  for  Kr.  OnttS)  an  attoraey  of  this  Conrt, 
who,  together  with  Hr.  Psttisaon,  were  called  upon  to  shew 
canae  WI7  they  ahoold  not  pay  over  a  sum  of  money.  Sir 
F.  Tietifr,  Q.C.  appeared  for  Mr.  Pattissoa,  but  he  was 
not  called  upon.  JosMt,  Q.C.  sad  PrenUee  ia  support  of 
the  rnle. 

Bala  lOsola^a  agmhiH  »r.  OuUt;  to  he  referred  to 
tite  Xaiter,  to  oanrtate  Ike  asmmf. 


V^aitg  ffanrtt. 
SOBS  ORA»oax&o&'B  oomtT. 

Reported  by  Biohabb  OaimTHS  Wblsoxb,  Ksq.  of  the 
Innsr  Tsmple,  Barrister-at-Iakw. 

East  and  West  India  Docks  and  BmuiNOHAii 

Junction  Railwat  Compant  r.  Gattkc. 

Dee.  20, 1850,  and  Pii.  11, 1851. 

Land*  Clatute  CoHtolidalUm  Act — Coneequmtial 
injury  to  property — Land*  not  required  for 
tnaking  railway  witkin  68/4  eeetion. 

Tie  68f  A  eeclion  of  tie  "  Lande  Clautee  ConeoUda- 
tion  AH.  1845  (8  Vict.  e.  18).  extende  to  the  eate 
qfeontequential  n^ury,  and,  tontequtnlly,  eekere 
the  drfendanfe  tkop  wa*  interfered  with  by  Ike 
driving  hi*  euefomtn  m  another  dirtetion  than 


by  hie  premieee,  and  ditturbing  hie  aeeeee  thereto^ 
and  the  drfendani  had  taken  proeeedSnge  agf^iul 
the  company  to  conmet  them  to  eummon  a  jury 
to  aeeeee  the  injury  he  had  euetained;  an  imtme- 
tion  to  rtetram  eueh  proeeedmgi,  granted  by  thtr 
Court  below,  woe  dieeohed. 
The  decition  in  thie  eaee  held  not  to  overrule  Me 
cose  qf  the  London  and  North-Western  Railwn- 
Company  v.  Smith,  1  McNaugh.  and  Oord.  2Iff, 
the  eireunulancee  being  diethtguiehable,  but  tht" 
application  qf  the  principle  qf  that  decition  wilt 
not  be  extended. 

This  was  an  appeal  motion  to  dissolve  an  iqjtaie^ 
tion,  by  which  the  defendant  was  restrained  flronr 
taking  proceedings  under  his  notice,  given  in  pmrni' 
anceoftheLandsCiausesConsoUdationAct.tocorapeP  i 
the  plaintiffs  to  summon  a  jury  to  settle  the  amoant' 
of  compensation  claimed  by  him,  and  from  bringing' 
an  action  to  recover  480/.  claimed  by  the  defen&it. 
The  facts  are  fully  stated  in  the  Lord  QMncelkn'BL  -. 
judgment. 

The  Attomey-Oeneral  (Romilly)  and  Cfroae  for 
tbe  appeal  motion. 
Wood  and  ^efA«rtnf  fon'suppoited  tbeinjaodieB. 
The  following  cases  were  dted  and  refeired  to : — 
Smith  T.  London  and   Iforth-Weetem  Penheem; 
Company,   I  McN.  &  Gord.  446;  9th.  a6tb,  28tl^ 
29th,  and  68th  sees,  of  the  Lands  Ctouses  Consolida- 
tion Act,  8  Vict.  e.  18 ;  Owen  v.  Eaetem  Countit* 
Railway  Company,  2  Railway  Cases,  736 ;  2  Q.  B. 
Rep.  329 ;  Bell  v.  Hull  and  Selby  Railwav  C»m~ 
pony,  6  M.  &.  W.  699 ;  Prewin  v.  Lewie,  M.  &  C.~ 
249  ;  S.  V.  London  Dock  Company,  5  K.  &  B.  204;- 
Reg.  V.   The    Baetem    Countiee  Railway    Csas- 
pany,  2  Q.  B.  Rep.  347 ;  7*icjlii««(e  v.  Laneatttr  '■ 
Canal  Company,  4  M.  &  W.  472. 

jvDQvaasrt. 
The  Lord  Cbancbllob. — ^This  case  came  befae-  - 
the  Conrt  on  a  motion  to  diasolve  an  iqjnnetion  by    ■ 
wUch  the  defendant  waa  restrained  from  taking  any 
proceedings  whatever  against  tbe  plaintiffs  nnur  or    - 
pursuant  to  a  notice  dated  11th  March,  1850,  in  tb»r 
plsintiffs'  bill  mentioned,  and   in  pwticnlar  fiooa 
talcing  any  proceedings  to  compel  the  plaintifla  t» 
issue  their  warrant  to  the  sheriff  to  summon  a  jm^ 
for  setding  tbe  amount  of  compensation  claimea  by> 
him    in   the  plaintiffs'    bill    mentioned,    aad   eitiy  ■- 
from  bringing  any   action,   or   taking   any    pao—  - 
oeedings    at    law    against    the    plaintiffs    to   M^ 
cover    the    sum    of    480/.    so    claimed   by   Ubv 
in   respect  of   the  premises   until  further  aider.' 
The  companjr,  who  are  tlie  plaintifi  on  the  present 
occasion,  is  mcorporated  by  an  Act  of  FsriianMub 
made  and  passed  in  tbe  9th  and  10th  year  of  tb* 
reign  of  her  present  majesty,  and  is  intituled  "  iUs 
Act  for  making  a  Railway  mm  the  East  and  Weit 
India  Doclis  to  join  the  London  and  Biimin^isan.  . 
Railway  at  the  Camden-town  Station,  to  bo  et^ed);; . 
'  Tlie  East  and  West  India  Docks  and  BirmtngbitiK 
Junction  Railway ;' "  and  it  appears  from  tbe  bOI- 
tbat  the  company  have  commenced  their   wotki^ 
and  are  in  the  course  of  constructing  their  lailwi^  p 
that  in  September  in  the  year  1849,  the  defendsmt 
made  a  claim  against  the  company  for  the  sum  rf- 
480/.  as  compensation  due  to  nim  for  damages  and 
i^ury  alleged  to  have  been  sustained  in  consequ*nc» 
of  the  dust  and  dirt   occasioned  by  the  compaaw 
having  damaged  his  goods,  and  by  reason  of  h» 
customers  having  been  compelled  by  tbe  obstroetioia 
occasioned  by  the  plaintifb   works,  to  quit  the  rata- 
of  the  road  on  which    the  defendant's  shop  wao'- 
situated,  and  to  pass  on  the  opposite  side,  by  reaaoa.*  - 
whereof,  during  several  weeks,  he  had  sustaisad. 
great  loss  in  his  trade;  and  tbe   defendant  also, 
alleged  that  be  had  beoi  injuriously  afiected  aadp 
injured  by  the  company  having  stopped  up  a  Issie  df 
passage  along  which  be  was  enlitlea  to  a  right  of  wm  - 
to  an  entrance  at  the  back  of  his  premises.    TbeW& 
then  alleges  that  no  part  of  the  defendant's  piea^e* 
was  inserted  in  the  schedule  to  the  spedal  Act,  aal 
that  no  part  of  those  premises  had   been  tekca^ 
used,  or  interfered  vrith  bv  the  works  of  the  compmif,. 
and  therefore  the  defenoaot  bad  no  claim  to  casa- 
pensation  under  the  provisions  of  the  statute;  aa^ 
It  also  altegea  that  seveial  matters  complained  of  by 
the  defendant  were  wholly  lalse  and  without  foaain 
tion,  and  that  they  had  therefore  dedined  te  com|^> 
with  his  demand  to  pay  his  compensation,  or  to  isaaa ' 
a  precept.    The  bill  then  states  that  the  lUfrinilairf 
bad  required  the  company  to  enter  into  a  aiillait* 
agreement  to  pay  the  amount  of  his  claim.  (»t»' 
inue  the  precept  to  summon  a  jury,  and  that  tba  • 
company  refused  to  do  so  for  uie  reaaona  baAmi 
stated ;  and  they  allege  that  tbe  ia8ain|  of  sockb 

Srecept  would  operate  as  an  admission  of  title  in  tb»- 
efendant  to  compensation,  and  tbe  jury  would  hara 
no  jurisdiction  to  consider  or  decide  n|>on  that  oata. 
tion  under  the  statute ;  bnt  that  by  onutting  to  issae. 
the  precept,  the  defendant  would  acquire  a  lig fal  t» 
recover  the  full  amount  of  bis  daim  for  coats,  nnlaaa 
thia  Conrt  interfered  to  restrain  bim ;  and,  fivtbtn^ 
that  the  statute  contains  no  provision  by  nrtoo  m 
which  the  right  or  title  of  flie  aefendant  to  compear  . 
aation  can  ^  be  legitimately  tried  and  dedded.  anA' 
that  such  question  could  not  be  deten^oed  witliMk. 
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tb»  aid  of  tbis  Court  The  bill  then  prayed  a  de- 
cUntion  that  the  defendant  was  not  entitled  to  any 
compensation,  and  that  if  necessary  an  irsoe  mizht 
Im  Erected  to  try  whether  the  interests  of  the  de- 
fendant had  been  iDJorioatTy  affected  by  constmct- 
^  the  works  i^  the  company,  and  that  the  de- 
fendant might  be  restrained  from  taking  all  pro- 
CMdings  to  compel  the  pIaiDtif&  to  issne  their  pre- 
Mpt  to  the  sheriff  to  summon  a  jury,  or  from  taking 
any  other  prooeedings  to  recover  the  amount  of  the 
compensation  claimed  by  him.  The  defendant  in 
his  answer  seta  forth  his  interest  in  the  premises 
occupied  by  him,  and  states  the  manner  in  which 
he  alleges  the  company's  works  had  immnonsly 
affected  his  premises,  and  which  is  stated  in  the 
«laim  to  wliirb  I  have  before  adverted.  The  de- 
fendant admits  in  his  answer  that  no  part  of  his 
premises  has  been  taken  or  directly  interfered  with 
by  the  works  of  the  company ;  but  he  contends  they 
bare  been  injorionsly  affected  within  the  meaning  of 
tlM  statute,  and  therefore  he  insists  upon  his  right 
to  compensation.  It  will  be  observed  that  the  case 
of  the  ptaintiffs  rests  upon  two  grounds.  It  was 
oonteoded  that  the  Act  of  Parliament  imposes  no 
UabOitr  upon  the  company  to  make  compensation  or 
iaoar  costs  merely  from  the  works  to  be  constructed ; 
bat  the  compensation  is  only  f^vea  in  respect  of 
premises  actinily  taken  and  injuriously  affected  by 
an  immediate  and  direct  meddling  or  interfering  with 
that  which  the  answer  admits  has  not  been  done  with 
iMard  to  the  defendant's  premises.  Secondly,  it  was 
aOaged  that  the  defendant  has.in  fact,  sustained  noda- 
mage  whatever  from  the  company's  works ;  and  upon 
thoae  grounds,  and  especially  the  first,  the  plaintiffs 
insist  that  the  defendant  ought  to  be  restrained  in 
equity  horn  enforcing  the  company  to  issne  the  pre- 
cept, and  from  commencing  any  action  to  recover 
tk*  unoont  of  his  deim  by  reason  of  omitting  to  do 
tot  and  that  the  Court  ought  to  declare  the  de- 
fcodaot  is  not  entitled  to  compensation,  or  to  send 
tbe  qoastion  imder  proper  directions  to  a  Court  of 
iMr  for  decision.  The  Vice-Chancellor  Wi^m 
parted  the  injunction  as  prayed,  and  his  decision 
■lipeiB  to  Iwve  been  founded  upon  principle,  and 
upon  the  authority  of  the  decision  of  Lord  Cotten- 
BDD,  in  the  oaie  of  Tke  London  and  North-  Wetttm 
It&Uwu  Company  y.  Smith,  1  Mao.  &  Gor.  216. 
TIm  object  of  the  present  application  is  to  dissolve 
tint  iqjunction  ?  The  first  and  most  important  point 
to  be  conridered  is,  whether,  upon  a  correct  con- 
almction  of  the  statute  of  the  8  Vict,  the  defendant 
]■  wi^dn  the  class  of  persons  entitled  to  compensa- 
tioa.  In  other  words,  has  be  the  occupation  of  land 
-tkat  has  been  injuriously  affected  by  the  works  of 
Iho  company .'  The  only  sections  of  the  Act  that 
■npear  to  hare  any  particular  relation  to  this  qnes- 
timi  are  the  22nd  and  the  68th,  and  they  an  to  the 
foUowing  effect:— By  the  22nd  section  of  the  8  Vict. 
itis  enacted,  "  That  if  no  agreement  be  come  to  be- 
ttMen  the  promoters  of  the  undertaking  and  the 
omers  or  parties  by  this  Act  enabled  to  sell  and 
ooarey  or  release  any  lands  taken  or  required  fer  or 
iatariously  affected  by  the  execution  of  the  onder- 
tadng  or  any  interest  in  snch  lands  as  to  the  vsloe 
of  anch  lands,  or  of  any  interest  therein,  or  as  to 
tto  eompeasation  to  hie  made  in  respect  thereof, 
«ad  if  in  .any  such  case  the  compensation 
dsimed  shall  not  exceed  SO/,  the  same  shall  be 
wttied  by  two  jnstioas."  By  section  68  compenao- 
tkn  is  given  in  respect  of  land  or  any  interest  therein 
nWch  mall  hove  been  taken  or  injuriously  affected 
bjr  the  execution  of  the  works  of  the  company.  I 
•M  not  owaro  that  the  two  sections  to  which  I  hove 
adrcrted  have  over  reoeiTed  a  judicial  ooostmction, 
bat  it  appeal*  to  me  that  the  sections  and  expressions 
coBtnwdin  other  Acts  of  Parliament  of  the  same 
import  aa  thoae  on  which  this  case  depends,  have 
coae  under  jodgaent  and  ought  to  be  decided 
br  the  roles  oil  construction  which  have  been  applied 
4o  loilway  Ada  and  other  Acts  of  the  same  nature, 
ttat  they  ore  to  be  liberally  expounded  in  favour  of 
tbepobfie  and  strictly  expounded  aa  against  the 
cawpony.  The  authtvitiea  upon  this  rule  are  so 
mil  known  that  it  cannot  be  necessary  to  enter  into 
Oeir  nature.  The  case  of  Reg.  v.  Tht  Satiem 
OmmHm  Sailuniu  Company,  2  Q.  B.  Rep.  347,  arose 
opoB  an  Act  of  Fariiament  passed  in  the  6th  and  7th 

loftho  reign  of  his  Majesty  Wm.  4,  c.  106,  and 

1  Deonan  remarka, — "  Before  we  advert  to  the 
ns  of  this  particular  Act,  we  think  it  not  nnfit 
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to  pnmiae  that  where  such  large  powers  are  entrusted 
to*  oonpaay  to  carry  their  works  through  so  great 
a>  eirtent  M  country  without  the  consent  or  the 
Mnnrs  and  ocoopiers  of  lands  through  which  they 
aw  to  poai,  it  is  reasonable  and  just  that  any  injury 
to  poopeity  which  can  be  shewn  to  arise  ftom  the 
laweuition  of  those  works  should  be  feiily  comiien- 
aatad  to  the  party  sustaiBing  it"  These  remarks,  I 
tWhfc,  an  reasoB^le,  and  I  think  it  is  to  be  pre- 

4  that  aU  the  Acts  of  Parliament  which  have 
passal  (iaee  that  tSme  are  embraced  wiAin 

,  and  havs  been  framed  in  reference  to  saeh  a 
Tiaw  which  are  no  doubt  to  bo  qaalifled  and  rt^ntted 
fay  the  aoBleBia  of  the  Acta  of  Pkittament  to  iriiich 
ttar«nto  bo  iVpMed.    Tha  Matoie  of  tha  6  &  7 


Wm.  4.  c  106,  npon  vrhich  this  case  of  JUg.  v.  Thi 
BmHem  Cbanifes  Itmhtmw  Company  arose,  inoor- 
doiwtes  the  company  for  the  purpose  of  ooastmcting 
an  extensive  line  ot  railway,  and  by  section  19  of 
that  statute,  power  is  given  to  tiie  company  to  take 
the  land  for  uie  purposes  of  the  railway,  and  con- 
struct a  vast  variety  of  works,  and  to  do  all  other 
things  necessary  and  ooavenieot  to  the  use  of  the 
railway,  and  there  the  statate  contained  the  foUow- 
ing words :— "  And  the  said  company  making  foU 
satisfaction  in  manner  hereinafter  mentiooed  to  all 
persons  interested  in  any  lands  which  shall  be  taken, 
used,  or  injured,  for  all  damages  by  them  SQStaioed  in 
or  by  reason  of  the  execution  of  all  or  any  of  the 
powers  horeby  granted."  The  29thseetion  of  the  same 
statate  contain^  the  directica  for  trying  or  deter- 
mining disputed  claims  tor  compenattion,  and  by 
that  section  the  jury  are  directed  to  assess  and  give 
a  verdict  for  the  daaMges  which  had  been  before 
that  time  done  or  sustained,  or  for  or  by  reason  of 
a  severance  of  tiie  land ;  and  it  then  contains  these 
words,  "  which  satisfection,  recompense,  or  compen- 
sation for  snch  damage  or  loss  shall  be  inquired  uto, 
and  assessed  separately  and  distinctly  from  the  Talna 
of  the  luids  so  to  be  taken  or  used."  In  that  case 
compensation  was  claimed  npon  the  ground  that  the 
party  was  interested  in  land  injured  by  reason  of  the 
execution  of  the  works ;  but  it  appears  that  such 
injury  was  not  occasioned  ih>m  any  direct  inter- 
ferenee  with  tiie  kod,  nor  was  tany  part  of  the  land 
taken,  but  was  consequential  from  Vbe  works  of  the 
company.  The  injory  arose  from  tiie  company 
having  lowered  a  road  'a4joining  the  plaintiS^s  pre- 
mises, by  which  access  was  impeded,  and  additional 
fences  were  made  necessary  for  the  daimanf  s  pro- 
perty. It  iras  oontended,  m  the  part  of  the  com- 
pany, that  sees.  9  and  29  ought  to  be  construed  in 
connection,  and  that  the  direction  in  respect  of  the 
form  of  the  verdict,  and  what  it  should  contain, 
shewed  that  the  compensation  referred  to  in  the  9th 
section  was  intended  only  to  be  given  to  penons 
whose  lands  were  taken,  used,  or  directly  interfered 
with,  and  the  consequential  damage  gave  no  right  to 
compensation.  It  seems  to  have  been  scarcely  in- 
tended that  the  9th  section,  uncontrolled  by  the 
29th,  wovid  not  have  entitlad  the  party  to  coonpan- 
sation.  Lord  Denman,  in  giving  the  judgment  of 
the  Court,  says  that  sec.  9  in  terms  comprehends 
cases  of  injury  independently  of  taking  land ;  and 
next,  that  it  is  assumed  that  the  satisfection  is  to  he 
so  made  (which,  if  parties  could  not  agree,  must 
refer  to  the  compensation  douse),  as  to  extend  to 
all  the  cases  of  injory,  one  of  which  was  injury  to 
any  person,  whether  his  land  was  taken  or  not 
The  aignment  urged  in  that  case  appean  to  have 
been  tut  as  the  jury  were  specially  directed  under 
the  29th  olauae  to  find  as  to  matters  applying  to 
land  taken  and  damaged  thereby,  it  must  hove  been 
intended  that  the  jury  were  to  make  compensation 
for  no  other  matters  referred  to.  The  Court,  how- 
ever, held,  for  the  reasons  assigned,  that  the  29th 
section  did  not  eontool  or  limit  the  9th,  and  by  the 
9th  tiie  intentioa  was  plainly  to  give  compensation 
to  persons  whose  lands  were  not  taken,  but  sus- 
tained eonseqaential  injary.  The  material  words 
of  the  9th  section  of  tbe6  &  7  Wm.  4,  c  108,  being 
"  that  the  company  are  to  make  full  oompaoaation 
to  sU  paraons  interested  in  any  lands  which  shoidd 
betaken,  used,  or  iqjaredfer  Ml  damage  soatainod  by 
reason  of  the  execution  of  the  powers  granted  by 
that  Act"  It  will  be  found,  upon  comparing  those 
words  with  the  words  in  the  68th  section  of  the 
8  Viet  c  18,  the  Act  of  Parliament  which  governs 
the  present  case,  the  daotes  cannot  he  distinguished, 
and  that  die  same  construction  must  apply  to  both. 
The  question  which  arises  upon  the  sections  which 
I  have  compared  is  precisely  the  same  question, 
that  question  being  simply  whether  oompensa- 
tion  is  limited  to  damage  sustained  by  persona 
whose  lands,  or  part  of  vrhose  lands,  are  taken, 
used,  or  indireetly  interfered  with,  or  whether 
the  right  to  compensation  was  excluded  as  to 
consequential  damage,  lie  judgment  of  the 
Court  of  Q.  B.  was  deliberately  considered,  and 
the  Court  acted  npon  it  by  diredug  a  peremp- 
tory namdamm  to  the  company  to  issue  their  pre- 
cept The  68th  section,  and  which  we  have  now  to 
consider,  expresses  the  same  meaning,  and  ought  to 
receive  the  same  oonstrootiea,  especially  when  it  is 
remembered  that  the  judicial  construction  of  the  sec- 
tions of  the  6  &  7  Wm.  4,  to  which  I  have  referred, 
was  pronounced  in  Michaelmas  Term,  I84I,  and  the 
section  in  question  was  enacted  in  the  eighth  year  of 
her  present  Majesty,  in  March  1845,  and  it  cannot 
be  reasonably  supposed  that  the  framers  of  the  8 
Vict  c.  18,  w«i«  not  awoM  of  that  judicial  oonstmc- 
tion,  still  less  vsere  tte  fliainera  of  the  Act  under 
whidi  this  company  was  inoorporaled  ignoraiA  tit  It, 
and  who,  if  the  compensation  to  be  given  by  that 
Act  was  intended  to  be  more  restricted  than  the 
dedaion  In  tho  Q.B.  comprised,  wonld  dc«bUesaty 
have  procured  some  legidaCfve  enactment  more  dis- 
tiaot  aad  expressive  ofthe  intended  restrictioti.  The 
only  gmmd  of  equity  raised  by  tbis  Mil  is  foauded 
upon  the  qaestion  whe&erthe  22iid«itd68A  Mo- 


tions entitle  other  persons  to 
those  whose  lands  are  taken  or  directly 
with.  The  defendant's  lands  not  being  so  < 
stanced,  I  think  that  the  judgment  of  the  CoaK  tt 
Q.B.  ia  a  satisfactory  answer  to  that,  and  that  tte 
only  ground  of  equity  fells,  and  therefore  the  iaiuae. 
tion  ought  to  be  disaolved.  It  was  stronsly  aignai 
on  the  port  of  the  pluntifls  that  the  case  of  lit 
London  and  North  Wmtom  Brntmati  Ommfmgr. 
Smith  governed  the  present  case,  and  that  the  in- 
junction in  this  case  could  not  be^dissolved  vithott 
overruling  that  decision.  If  the  queataoa  in  thst 
case  were  precisely  the  same  as  that  datermiaed  it 
the  case  referred  to,  I  should  vield  to  ita  aulhori^, 
because  I  do  not  think  it  would  be  proper  for  me  la 
overrule  a  former  recent  judgment  of  this  Ooori^  M 
snch  a  coarse  of  proceemng  must  introdaea  a  grtat 
uncertainty  in  the  law  of  tnis  Court;  it  is  ma«e f^ 
under  such  drcumstanoes,  that  the  caae  ihsald  ha 
overruled,  if  at  all,  by  an  appellate  oonrt  I  atji 
however,  state,  that  I  should  not  deem  it  riglt,  fa 
reasons  which  will  hereafter  appear,  to  extai  te 
application  of  the  ptiudpleof  that  decision,  atthsagh 
at  the  same  time  I  disclaim  the  intention  to  timisit 
it  I  think  this  case  is  quite  distinguialiablt  ftem 
the  case  of  Th*  London  and  Nortk-Wetttm  JU. 
way  Company  v.  Smith.  In  the  caae  of  Tl»  hm- 
don  and  North-Wattm  RaHway  Compatf  t. 
Smidh,  compensation  was  claimed  aolely  opoa  tta 
ground  of  the  iqinrious  dfect  resnltiiig  fitim  the  paw 
manent  stoppage  of  what  at  the  time  of  theSD^ 
pony's  Act  was  a  public  highwM.  No  daatafttr 
iqjury  was  done  by  the  plaintiffs  bat  what  m  a 
greater  or  less  degree  applied  to  all  her  M^jiali't 
subjects,  and  the  questua  was  a  qaestion  of  lar, 
which  seems  to  approTJigste  vaiy  nearly  to  the  ques- 
tion dedded  in  the  ease  of  Keg.  v.  ThaBrittolDtd 
CompoHfh  in  which  case  cnmpantatinn  vraa  chaowd 
by  certain  brewets  who  were  in  the  habit  ef  ang 
the  water  of  the  river  Avon  for  brewinc  aad  iha 
works  constructed  by  the  railway  company  reodtied 
the  water  unfit  for  that  ponoae^  m  laapset  tf 
which  compensation  was  claimed;  bat  AaCaarthlll 
that  there  was  no  such  appropriatioa  ef  the  aatat* 
take  place,  so  aa  to  give  the  claimant  more  ridhtts 
compensation  than  any  otiwr  individaal  of  Iha 
pubbc  who  had  beea  in  the  habit  of  giilliag  wals 
from  the  river.  The  compfauat  in  aabstaaos  wasa 
public  nuisance,  for  which  an  indictment  woold  hSM 
been  the  only  remedy  if  the  Legislators  had  aM 
authorised  it  to  be  done.  In  that  esse  ihsiaistr 
complained  of  was  common  to  the  poUic,  as  atsilM 
the  case  of  Tht  iMndon  and  Nortk-Wmlmn  MmU  . 
way  Company  y.  Smith.  In  this  esse  the  daimis 
personal  and  Individual,  and  is  supported  by  a  fis> 
tinct  dedsioa  of  the  Q.  B.  sad,  upon  the  autholity 
ofthe  case  in  the  Q.  B.  I  tfamk  Ae  -*-*— '-"A  ia 
entitled  to  have  his  compensation  ssscmsil  by  ajazfr 
and,  therefore,  the  caae  is  diatingaiahable  feom  fm  < 
one  before  referred  to,  and  that  the  ii^naotio^  m  I 
said  before,  ought  to  be  dissolved.  The  sfpliLsfion 
of  the  prindple  of  ne  London  and  North-  WtUtn 
Bailvay  Cowtpany  v.  iSaitM  to  this  ease  aad  ta 
others  of  the  same  natnre  woold  qiiiisli  very  haid 
upon  the  complainant  and  would,  I  thmh.  daMttB 
intentioa  deariy  entertained  b|r  the  Lacialaka*> 
The  duty  of  the  company  to  lasas  a  prae^  la . 
compel  payment  of  the  compaaaation,  ia  the  evMt 
of  the  defeadaot  beinc  found  entitled  to  the  I 
ance  of  that  duty,  cannot  opente  as  aa  adi 
the  port  of  the  company,  who  hava  no 
after  the  oompensation  iory  shall  have  decidad  tM ' 
the  defendant  has  sustamed  damagea  for  whioh  hail 
entitled  to  be  compensated ;  the  claimant  ia  to  aafesos 
pajrment  by  a  formal  prooeediag  for  that  pnrpos^ 
which  used  to  be  by  a  mandamut,  and  if  the  jury  had 
no  jurisdiction  to  dedde  npon  ttia  right  it  followed 
that  qaestion  of  the  right  be  raised  upon  the  ratal*  It 
the  iMiadannct;  bat  dnce  the  deoaioa  of  Cmitttt 
V.  Tht  London  and  Blaehtall  JUdbeay  CbtspMb 
in  5  Man.  &  O.  219;  and  William*  v.  JTonto.  B 
M.  &  W.  628,  it  seems  the  remedy  of  tha  a[ 
is  by  action  upon  the  jndgmetit;  and  the  ph 
as  referred  to  in  Corrfgalr.  T^LomlonaMi 
wall  RaUtmy  Company,  in  snch  an  action. 


that  the  right  might  be  well  disputed,  supposiag.  tt 
before  stated,  the  oompensatioB  jury  had  no  jmi^ 
diction  to  decide  the  question.  The  argajment 
founded  upon  the  supposed  admistion  on  the  part  of 
the  company,  I  think,  therefore  feils ;  and  it  iOI 
also  been  assumed  in  the  argument  that  the  conpen- 
lation  jury  have  no  power  to  dedde  upon  the  riuti 
but  daring  the  many  ysart  that  compsasatioahsa 
been  assessed,  several  questions  upon  the  oontta«e> 
tion  of  the  daosea  have  constantiy  arisen,  and  that 
have  been  of  necesnty  dedded  by  a  ^irf:  ttA 
questions  of  construction  have  aritea  madantnw 
and  indirectl|r,  and  of  nsoenity.  fha(«f««^  OBaM 
not  be  aiMapated,  and  were  compelled  to  ba 
dedded  opoa  tfea  triaL  na  jarMctfetl  of  IM 
jmy  hat  bean  fet^usntly  vtco^tiMd.  In  tt^ 
esse  of  Htg,  r.  The  LaneaUer  mid  TmMM 
Junction  Railway  Company,  6  Q.  B.  Bap.  ISH,  tha 
jnrv  found  the  claimant  had  lastained  no  •' 
and  apan  appUoatten  for  a  mtniimmt  to  < 
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BMiMitT  to  tasue  »  new  jmicept,  the  Conrt  rrfb»*to 
SJiTiBd  thjw&te  TijAeM  the  imtiiatami.    lati 

jSaftiM  jury,  seysV^^They  ""  *°  "^""T  "^.?!^ 
STdaMg^i^  e<in  if %.  AtiMrtm  be  nffat  w 
ST-fS-t,  th«»  tbe  ■«»«  of*e  TOr»»  •amjjj 

Oe  jnrr.  The  qaestTon  wheAer  s>r  dMMge  hae 
iMananlawdornotieuuepanble  fioa  the  qa^- 
«ofcWir«inoh<la»iaieha«b«Bii««tataed.  The 
iwds  in  the  wamBt,  »hei«f<»e.  thoagb  it  wwdd 
Ww»b«eD  better  if  Aey  had  been  OMtted.  do  not 
Srifce  drty,  aad  «U  partiia  ai»  bound  by  thu  w- 

4M:  and  if  the  praoeedina  ahew  on  tha»  »»  a  da- 
te* of  jviadictioo,  a  eirMrari  Knot  wanted.  Mr. 
SSke -cSSidgriid.  "Theworda  'if  any- thoj^ 
U  wuld  be  better  if  they  were  amy,  do  not  attot 
tk»  mlidity  of  the  wsirai*,  fcr  Aoogh  it  may  tP 
Mly  to  the  qnantom,  that  qnantma  may  be  no^nc- 
IWm,  tba  jury  caoaot  ba  expected  to  give  a  fortaing ; 
jSeOy  wcaldag,  nub  a  finding  if  there  ware  no 
teMtMimddbe  a  liobitioa  ofiheir  oath  aa  mndi 
«Se  fiadiag  of  a  large  ram."  In  t^t  oviaion 
Colendate  and  Wightaian,  JJ.  ouucmted.  In  the 
emt^r  a»t-  ▼.  "«  BmHen  Omutim  Si^wy 
CbamaMT,  JSaihwy  Caaee,  460.  the  pjajnhff  ten. 
dnSmdaoee  ander  a  eortun  head  of  daun,  and 
tiw  mnderAeriff  rejected  the  e»idenoe>  npon  the 
Mind  that  by  the  Act  the  compeniatMa  jnry  had 
■o  JaM^ctian  to  aMeet  oaaiMBaation  for  that  head 
•f  taage.  A  motioB  waa  aftemarda  made  for  a 
for  a  new  neecent,  hot  it  waa  refased, 
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mwn  the  ground  that  it  waa  m  eSBot  and  tn  ano^ 
tea  to  wview  the  dedaon  by  a  new  trial,  whi^ 
Ibe  party   could  not  do ;  therefore  the  power  of 
^iiii^i  npoB  bow  te  a  piwticalar  claim  came  under 
Iba  ooaeideraJion  of  a  jpry,  was  to  bo  wcogmsed. 
la  dM  ease  of  Reg.  r.  Th*  Emttr»  CtmuHtt  icatt- 
KW  €biiv<"f>  it  waa  alao  olriaeted  that  eridenoe  had 
been  improperly  received  of  determination  by  the 
oonstmction  of  the  work*,  and  the  Court  »aid  inch 
eridenoe  was  receirable  to  shew  jorisdlctjon,  plainly 
importing  that  the  qnestion  of  jnrisdiction  was  within 
the  proratce  of  the  pieaidhig  oJIcer  and  eompensa- 
tion  jury.    The  asramption,  therefore,  that  the  pre- 
nding  officer  and  jury  had  no  jnrisdiction  to  con- 
■troe  the  Act  apoa  the  point  whether  any  claim  made 
for  compensatioQ  i»  or  ia  not  within  iu  provisions,  is 
fanded    on    mistake,  bnt   it   was   said   that  the 
tribonal  is  not  such  that  it  was  competent  to  dis- 
fh*~»  the  daty  of  deciding  qaestiom  of  law  and 
eonstnictiona ;   but  flie  real  question  is,  has  the 
»  men  tbam  that  power?    H  it  has,  a  senous 
1  ariaes  aa  to  the  ceiapeleDcy  af  any  Ooort  to 
ii„„M.Tr  that  pewer  and  joiMictioo  Mam  them. 
Tkb  waneaod  inoonranieat  coarse  which  is  saggeeted 
ii  prefereoo*  to  delay  aad  expenMof  a  wamfcimus 
boMei;  bat  what  is  the  eoone  that  tins  Conrt  is 
^kedto  anbstMnto  for  that  statotorv  form?    In- 
stead afaoins  to  a  jnry  and  assessing  the  oosapenw- 
Hbd,  *oile«rin«  tba  qaeetfon  of  his  right  to  be 
aAtraards  teotdtd,  the  Coort  is  asked  to  sobieet  the 
eUiMBt,  Itow  smaU  soe«ar  the  daim  may  be,  to  a 
Hitia  Chaocerr,  in  which  the  question  {nrolmd  is 
liliriHil  to  be  a  qnastioa  of  law  which  the  Court  ef 
t^iHj  is  Mt  competent  to  daeide,  and  then  the 
Oswt  iaaaked  to  send  tUa  ease  to  a  Court  ef  Law 
fcfjTCTMn  by  an  action.    The  ftroceedings  in  tiiis 
seort  are  liiMe  to  be  appealed  to  flie  Houee  of 
Lards,  whew,  if  the  pafty  suoeeeda  m  hBMWi^,  he 
IflaBoooata.    An  action  is  snbjecttoabiUof  ex- 
«iV«iga,aad  ikea  a  writ  of  error,  and  then  aftw- 
IMB  to  aa  appeal  to  tin  House  of  Lords.    The 
Mvin  SDch  a  ooorseef  proceeding  cannot  be  pre- 
dated.     In  ease  the  leaull  be  iiMonrable  to  the 
•hhmat,  he  has  then  to  befin  a  course  of  prose«a- 
tiaa  to  obtain  cempeoMrtion,  and  all  thia  is  hron^ 
•psatha  plaintiirby Bteaaaof  the  Lerisbture  hanng 
•HMpted  to  ^  a  short  remedy,  aad  to  avoid  delay 
Md  move.    The  means  of  eompanies  to  prose- 
aato  Aig^iaa  eamot  be  compnnM  with  those  of 
MMi2  aialnaBts.     The  daimanf  s  interest  is 
IWen,  that  of  ike  eoapany  may  be  delay.    The 
L  may  be  of  a  modeimto  amonnt ;  aad  to  enter 
a  ooirfHet    with   a   eompasy  must   be   often 
id,  I  may  say,  such  a  coarse  being  open 
i~— -—liny,  is  alwwrs  unwise  ;  aad  the  cempaoy, 
bf  BsidBc  aa  azampie  of  mie  complainant,  would 
In  al  paafiakUity  succeed  in  deterring  many  others 
tea  a^rtneiDg  what  miaht  be  just  olaims.    It  » 
sla  to  be  observed  that  iftbe  course  pointed  out  by 
the  statoto  ia  inaonvenient  or  open  to  the  oIneelloBS 
tkat  have  been  inged,  the  eoapaoy  aw  mw*  more 


BfnertedbT  Oao.8.  ALunrrr.Bsq.  of  tha  lOddla  Tempi*, 
'^  BaiTutsr-at-Ukw. 

ileeeaii«r5aa({6,18S0. 

CoTTs  V.  Sauion. 

Allomeu  and  aieni— Sale— Specific  petftrmtmet. 

I»  ilte  case  of  a  contract  by  a  loUeUarfor  the  pttr- 

chaie  qf  He  elienfi  interest,  th*  confirmation  or 

acquiescence  st^ent  to  gtM  the  soUcitor  a  good 

title  to  qiMi/Ce  peifomance  must  be  strong  and 

^htis  suit  was  institotad  by  Mr.  Cutt*  for  the  spe- 
cific performance  of  the  contract  mentioned  in  the 
case  ^Salmon  v.  CutU,  16  Law  T.  50B. 

/.  Porter,  Lee,  and  F.  S.  WUUams  appealed  for 
the  plaintiff;  Cooper,  BlderUm,  Malms,  and  Craig 
for  the  several  detendaats.        . ,     „  ,     i     t 

The  VicE-CHANCKi-Loa  said— Some  lands  in 
Essex,  belonnng  to  three  young  men,  brothers,  one 
being  at  the  time  a  minor,  were  put  up  to  sale  by 
auction  in  1845,  in  the  country.  The  plaintiff  Mr. 
Cutta,  an  experienced  attorney  in  the  neighbourhood, 
was  consulted  professionally  in  the  matter  ai  the 
soUcitor  for  the  three  vendors.  He  became  a  bidder 
at  the  sale,  openly,  for  one  of  the  lots,  not  the  only, 
but  tiie  highest  bidder,  and  it  was  knocked  down  to 
him.  Of  course,  prima  facie,  such  a  transaction  is 
not  enforceable  in  a  court  of  equity— is  one  which 
the  vendors  are  entitled  to  treat  as  good  for  nothing 
as  against  them;  but,  nevertheless,  it  is  competent 
for  tiie  solicitor  to  shew,  if  he  can,  special  oircum- 
stanoes  which  may  take  the  case  out  of  the  general 
role,  and  entitle  him  to  have  the  purchase  eompletod. 
The  qnestion  is,  whether  he  ha*  done  so.  Mr. 
Cutts  lays,  and  probably  with  accuracy,  that  the 
reason  which  induced  him  to  buy  was,  that  these 
particular  fieWs  form  a  comer  which  he  is  dwirous 
of  having,  as  it  adjoins  his  estate;  that  the  pen- 
dant* caused  tiie  auctioneer  to  combine  the  fields  in 
one  lot  with  other  lands,  to  reader  them,  in 
the  dialect  of  the  snction-roonH  "  heavy.  That 
foct,  and  the  argament  founded  upon,  it,  do  not  sewa 
to  me  uuwortiiy  of  attention.  He  purchased  with- 
out any  communication  with  the  defendants  before 
the  sale.  Had  they  been  older,  or  mere  experienced 
men,  or  men  of  a  position  iu  society  materially  dif- 
{ereat  from  their  actual  position,  there  might  liare 
been  great  weight  in  that  ailment,  for  I  believe 
thare  was  no  such  communication.  The  defsodants 
were  all  very  young;  th«  eldest  was  a  rimpkeoper, 
or  a  farmer ;  the  second,  b  farm  bailiff  in  the  plaiu- 
tHTs  service  at  the  time ;  and  the  third,  a  iarmer 
and  a  minor ;  and  I  cannot  attribute  to  them -a  suf- 
ficient knowledge  of  the  nature  and  probable  elbot 
of  the  consequence  of  a  bidding  at  an  aaction  by  the 
attorney  to  hold  them  bound.  The  plaintiff  migbt 
have  informed  them  before  the  bidding,  bat  be  did 
not  do  so.  He  migbt  have  interposed  a  proCsssiaoal 
man  between  himself  and  them,  but  be  did  not  do 
so.  Ha  mi^  possibly  have  taken  a  ceurae  which 
(subject  to  the  question  of  the  youogett  brothwr's 
minority)  might  Uve  maintained  the  purchase,  but 
he  did  not  do  so.  The  next  qnsstion  is,  whether 
there  hu  been  sxtf  sobssqueat  confirawtaon  or 
acauiescenM  by  the  dafendanto.  In  the  case  of  a 
oootnct  by  a  solicitor  for  tfce  purchase  of  his  cUent^s 
intenst,  tLs  coofirmation  or  aoquiesoence  snIaneBt 
to  give  the  soUoitor  a  good  title  to  specific  porfbrm- 
aaoe  must  be  strong  and  plain;  I  do  not  think  it  i* 
so  here.  The  conduct  of  the  defendants  since  the  aue- 


that  term  to  theperton  thenanswermg  the  descrip. 
Mon«r the  testator's  heir.  Thsperosmatestt^esm 
bequeathed  to  the  same  trustees  to  lay  out  m  iaa« 
for  the  same  purpose.  M  a  euit  instituted  shortly 
V?er  the  ieetator's  death,  by  a  person  cle^Ktna 
to  be  the  heir-at'la»,fi>r  the  admimstratten  V 
the  testator's  sstaie,  it  urns 
Held,  that  the  nemt  <^  kin  were  aeeaagiy  l*^^ 
Richaid  RJ^,  by  hu  wiU  dated  the  2Sth  of  Msrek, 
I8S0,  gave  all  his  real  estate  to  trustees  upon  tmrt 
during  the  term  of  twenty-one  years  fiom  the  tes- 
tator's decease  to  receive  the  rents  and  invest  them 
hi  the  purchase  of  freehold  or  copyhold  lands  te 
England  or  Wales,  and   after   the   ezpnvtaen  ^ 
twenty-one  years,  to  convey  the  real  estate  so  devised 
and  to  be  purchased  to  the  use  of  the  person  or  par.' 
sons  who  should  then  answer  the  descriplkm  of  Ih* 
heir  general  of  the  testator.     The    testator  also 
bequeathed  his  personal  estate  to  the  same  trusterau 
upon  trust,  after  payment  of  debts,  &c  to  lay  oat 
the  same  in  the  purchase  of  bads,  to  be  oonveyedsj 
before  directed  as  to  the  real  estate ;  and  he  appomte« 
the  persons  named  as  trustees,  his  executors.    JoMl 
'W^IUam  Ring,  the  plaintiff  in  this  suit,  claimed  to  be 
the  heir-at-law  of  the  testator,  and  filed  a  btU  agsmst 
the  trustees  and  executors  of  the  will  for  the  adnri- 
nistmtion  of  the  estate  under  the  direction  of  the 
Conrt.    The  cause  now  oomin^  en  for  hearing, 

Oifferrd  appeared  for  the  plsintMr;^ 

Matins  and  Briggsfor  two  of  the  trustees;  ana 

ToUer  for  the  tiiird  trustee.  

The  Vicb-Chancellor  said  that  he  coasidewa 
the  next  of  kin  of  the  testator  wwe  proper  jiartiesto 
the  suit,  as  in  the  event  of  there  being  no  heir  of  tha 
testator  living  at  the  end  of  the  twenty-one  years, 
they  would  liave  an  interest. 

■rtie  case  accordingly  stood  over  for  the  Ull  to  he- 
amended,  by  making  the  next  of  kin  parties. 

Thuroda^.  Dee.  i.  1S50.    « 

PBILPS  e.  BVANB. 

Wtll—  Construction. 
A  testatrix  bequeathed  her  personal  estate  in  trust 
for  her  suter  for  life,  with  remainder  to  ««• 
niece,  C.  D.  for  Hfe,  taith  limitations  to  C.  D.s 
children,  and  in  d^ault  qf  children  to  another 
niece,  B.  F.  for  life,  with  limilations  to  B.F.  s 
children,  and  in  the  event  (vhich  happened)  if 
C.  D.  and  B.  F.  dying  vithout  having  had  a 
child,  in  trust  for  the  personal  representatives  or 
next  of  kin  of  the  teitalrix't  late  father  • 
'd,lhat "" "  ' 


iof  kin  entitled  were  the  nentqf 
of  the  testatrix,  and  not  those  it 


■aiiaiiBt,  »  Aey  eodd,  of  the  nnreaaonaeiepeee  oi 
iti  wd  of  snggetting  a  more  just  coarse.  In  tus 
OMa  I  aae  naiiawm  to  doubt  *  the  dohn*Bt  has  te 
ftrtwWaei  damage  by  tiie  cause  be  has  alleged, 
k»ilnpe(aeB  entilled  toe' 
ttaatatate  he  is  entiMed  to 
Jjjdtoji-r.andthei^i 


Hie      VatHOV,   IKl    MR    «.WQV», 

oonpeneation,  and  under 
,  M  haie  that  question  sub- 
e  injunetton,  therefore,  must 


tion,  notwithstanding  their  station  in  the  world,  baa 
ben  such  that  it  may  be  thau^t  a  sfafoa^  measure  not 
to  give  specific  pwformanoe ;  but  the  laipcuiaBce  to 
soaety  «f  hokluig  a  strict  hand  over  dealings  be- 
tween a  solicitor  and  his  dients  when  they  are 
barmuning  together,  so  for  aa  .the  solicitor  is  oon- 
camed,  readers  it  in  my  judgment  in  such  a  case  as 
the  present,  proper  to  exercise  thejadicna  Awawbon 
of  the  Court  ia  a  suit  for  specific  performance  to  du- 
mbs the  biU,  aad  leave  Mr.  Cutta  at  liber^  to  pip- 
ceed  at  tow  against  the  defendante  as  he  may  be 
advised,  and  to  take  any  further  lfo«^*nf»»  '™ 
other  suit  lately  before  Sir  Laacetot  Sbadwdl,  and 
now  before  Sir  Wirt  RoUe.   ^,    ^    ^      ,._,.u-. 

Cooper  and  Malims,  tat  the  defendants,  atkad  that 
the  Wi- might  be  dismissed  wtth  coats.         . 

The  VMB-CaAKGBixoa  offend  tha  plaiabff  Hie 
•Itoraativa  of  daUvering  ua  the  posiasmwi  of  Ae 
estatobyaeeriainday,  ar  LwiagTusbindisaaissed 

withaaett. 
/.  Parier.  for  the  plaintjft  declined  to  detver  up 

tbo  MtetOn  And 

The  Tioa-CaANCEi,t.OB  aceordiagly  directed  tkat 
the  biU  shoaU  be  disaissad  with  costs. 

Wednesday,  March  12. 
RiMO  e.  Jakman. 
Piea^ng— Parties. 
A  testator  gene  his  real  estate  to  trustees  upon 
trust  to  lay  out  the  rents  during  lurenty-one  years 
J^om  Itis  death,  tn  the  purehme  <lf  >Jf*^««; 
copyhold  hmdt,  and  to  cwseey  them  atthttndtf 


Held,  that  the  next  i 

kin  at  the  death  of . -,      .. 

the  death  qf  the  surviving  tenant  for  Me. 

Ann  Tntin,  the  testatrix  in  this  cause,  by  her  wffl 
dated  the  14th  of  July,  1796,  beoueathed  unto 
Jeremiah  Bigsby  and  Francis  Evans,  their  executoafc 
administrators,  and  assigns,  all  her  personal  est^ 
upon  trust  to  receive  the  same,  and  to  place  thfr 
moneys  to  arise  thereby  out  at  interest,  and  to  pay 
the  clear  yeariy  dividends,  interest,  and  produce  t« 
her  sister,  Elizabeth  Gelstharp,  for  her  life,  andaftec 
the  decease  of  her  said  sister  to  pay  tiie  said 
interest  and  dividends  to  her  mece,  Bhiabetfc 
Gelstharp,  for  her  Kfe,  and  after  her  d«»a»e 
to  deliver  all  such  moneys  unto  the  issue,  child  at 
children,  of  her  said  niece,  Elixabeth  Gelstharp,  as  la 
the  will  mentioned,  and  in  defeult  of  such  issue 
upon  trust  for  the  testatrix's  niece,  Catherine  TuAu 
for  her  life,  and  after  her  decease  for  the  issue,  chM 
or  children,  of  the  said  Catherine  Tntin,  as  in  tbe 
will  mentioned,  and  in  case  the  testatrix  s  said  sister 
should  not  be  living  at  the  time  of  the  decease  01 
the  survivor  of  the  testatrix's  aid  two  nieces, 
EHiabeth  Gelstharp  and  Catherine  Tuhn,  without 
such  issue  as  aforeraid,  in  trust  to  deliver  and  pay 
the  ame  unto  and  amongst  the  personal  repr«enta- 
tives  or  next  of  kin  of  the  testatrix's  late  father, 
Edward  Tatin,  then"  executors,  administratora,  and 
assigns :  and  the  said  testatrix  appointed  her  saJft 
sister,  Elizabeth  Gelstharp,  the  said  J.  Bigsby,  and 
F.  Evans  joint  executrix  and  executors  of  her  aM 
will.  The  will  was  proved  on  the  24th  of  October, 
1796.  Catherine  'rutin  and  Elizabeth  Gelstharp 
the  niece  survived  Elizabeth  Gelstharp  ttie  rirt^ 
and  Catherine  Tutin  died  in  September  18M,  with- 
out having  been  married,  and  Elizabeth  Gelstharp, 
the  niece,  died  on  the  11th  of  Janum,  1848,  with- 
out having  been  married.  The  question,  thwefor^ 
arose  whether  the  persons  entitled  under  the  IVK 
limitation  in  the  will  were  the  next  rf  'o°  0» 
Edward  Tutin  at  the  dath  of  the  testatrix,  or  ^ 
next  of  kin  at  the  death  of  EUzabeth  Oebtbarp  Ow 
mece,  the  surviving  tenant  ^  Bte.  .  ,.  »  rt.- 

Metcalfe,  for  the  ptointift,  contended  that  tk« 
dan  was  to  be  ascertained  at  tiie  death  of  the  tes- 
tatrix, and  rdied  upon  Bird  t.  LucHe,  14  Jw, 
WIS,  and  the  cases  there  referred  to.  .  _.  ^ 
De  Oex,  tor  the  persons  daiming  to  be  next  Of 
Un  at  the  death  of  Elizabeth  Oelstbarp,  the  nieo^, 
dtedJ«H«r  t.  Bufon,  Coop.  272;  Sayy.  Oree^ 
5  Hare,  S8»s  Clapton  r.  Bulmer.  S  »yl.  4  J^ 
MS;  and  Bec*v.  *•«,  TBea.  492  ;  and  saSdftrt 
tia  present  case  was  distinguishable  fiom  Btrm  T. 
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V.  C.  KNICHT  BRUCE'I   COURT. 

V.   C.  KNIQKT   BRUCEt   COURT. 

•I  the  next  of  kin  to  be  ucertained  here 
were  not  the  teitetriz'i  next  of  kin. 

M.  A.  8k»t,  tat  the  tnuteei. 

The  Tick  -  Chanckllob  said  that  this  eaie 
'AflSared  from  those  relied  upon  by  the  plaintiffs  in 
file  drcnmitanoe  that  the  next  of  kin  were  those  not 
of  d>e  testatrix,  bnt  of  another  person.  That  was 
not,  bewerer,  in  his  Honour's  opinion,  sufficient  to 
Aftbicaish  it  in  principle  from  theip,  and  having 
saeanUr  oensideiea  all  tneae  cases  in  the  latest  one 
wftn'Sil  to,  he  shonld  gire  a  similar  decision  in  this 
ia  fcTonr  of  the  next  of  kin  at  the  time  of  the 
tartitnx'adeirth.  

Satwrday,  May  10. 

St  Ta>  AsBBUKTON  Unitbd  Miniho  Compant. 

JaM-Stoek  Compmue*  Winding-iip  Actt. 

Ia  this  case  an  order  was  made  (see  16  L«w  T. 
456)  oa  the  15th  of  February,  bat  before  the  regis- ' 
tiar  a  diacnsslon  arose  as  to  the  amonnt  of  calls  to 
be  paid  by  the  petitioner,  the  one  side  alleging  it  to 
liem^sDdllie  other  47/. 

Bucoa  and  Logie,  tat  the  petitioner,  now  asked 
Qiat,  under  the  dronmstauoes,  the  p«(raon  should 
be  ^missed  without  costs. 

R.  Patmtr  and  Otaue,  for  the  reapondenta,  asked 
that  the  dismissal  should  be  with  costs. 

The  yici:-CHA.NCEi,i.oR  thought  that  no  suffi- 
deot  reason  had  been  shewn  for  dismissing  the  peti- 
tion without  costs.  He  shonld  therefore  dismiss  the 
petition  with  costs,  in  the  same  manner  as  if  it  had 
Men  dismissed  with  costs  when  the  order  before- 
joeaiioned  was  made.    ___ 

TVeniay,  Maj/  13. 

Mr  parte  James,  re  The  Nobtr  London 

Junction  RAitwAr  Compant. 

Jtbd-Stoelc  Compamet  Winding-up  Aeit—Aei*  qf 

Provitional  eommitlee.       ' 
T%»  frmniUmal  dirtetori  of  a  raiheay  company, 
jfitr  the  purpotet  qf  the  company,  took  a  leaee  qf 
agicee  for  a  term  qf  twenty-one  yeart,  deter- 
nunabfe  at  the  end  qf  teeen  or  fourteen  yeart  i 
^nd  the  tnuleet  qf  the  company  executed  luch 
'leate  hy  their  direction.    A  tubtcribenf  agree- 
ment wai  executed,  but  the  company  u>at  qfier- 
marii  diitolved.     Tlte  company  being  ordered  to 
6t  teotmd  up,  one  qf  the  irutteet  claimed  to  be 
■  repaid  the  tumi  he  had  paid  on  account  qf  rent 
■tinee  the  diteolution  qf  the  company;  but  the 
Court 
^eld,  that  the  company  at  large  were  not  liable. 

nia  was  a  motion  on  behalf  of  Mr.  Wm.  Boyoe 
James,  the  interim  manager  of  the  above-named 
oompanr,  tbat  the  order  or  report  of  Master 
'Brougham,  dated  the  17tli  of  Miirch,  1851, — whereby 
the  Master  alloired  the  state  of  facts,  charge,  and 
'  clum  of  John  Bagshaw,  esq.  one  of  the  contributories 
of  the  company,  iu  respect  of  the  sum  of  403/.  2s.  6d. 
charited  to  be  due  and  owing  to  him,  as  also  the 
chum  of  the  said  John  Bagsliaw,  to  be  indemniiied 
from  {he  consequences  of  having  executed  the 
counterpart  of  a  certain  lease,  and  to  be  repaid  all 
sums  of  money  and  costs  whicli  he  had  paid  or  in- 
curred in  consequence  thereof,  after  deducting  the 
several  amounts  wliich  he  had  received  in  respect  of 
fho  said  house — miglit  be  discharged.  The  company 
was  provisionally  registered  on  the  15th  of  May, 
1845;  and  shortly  afterwards  a  provision^  com- 
mittee, of  which  Mr.  John  Bagshaw  was  one,  was 
appointed.  The  subscribers*  agreement,  dated  the 
fth  day  of  July,  1845,  contained  the  foUowini 
daaaes: — "Tliat  it  shall  be  competent  for  the  said 
committee  of  management,  ar  any  time  or  times 
'  mtil  an  Act  of  Parliament  sliall  be  obtained  autho- 
'  Tiring  the  said  undertaking,  to  enter  into  any  con- 
tract for  the  taking  or  purchasing  of  land  or  build- 
ings of  leasehold,  freehold,  or  copyhold  tenure,  or 
any  property  which  may  probably  be  required  for 
tlie  purposes  of  the  said  undertaking,  or  which  it 
may  be  deemed  expedient  by  theta  to  take  or  pur- 
Chase  for  any  purposes  connected  therewith,  in  oon- 
^deration  of  such  sum  or  sums  of  money,  or  in  con* 
^deration  of  such  yearly  rent  or  rents,  and  generally 
for  such  considerations  and  upon  such  terms  in  aU 
wspects  as  the  said  directors  shall  think  fit,  but  so 
that  such  contracts  shall  be  entered  into  upon  con- 
dition that  such  Act  shall  be  obtained:"  "That  the 
wid  committee  of  management  shall  have  full  power 
to  appoint,  suspend,  or  remove,  and  to  re-appoint 
^Uikers,  &c and  to  enter  into  contracts  and 

rements  for  any  purpose  whatever  connected  with 
undertaking,  and  which  can  be  legally  entered 
into :"  "  That  whether  the  said  Act  or  Acts  of  Par- 
'  liamcnt  .shall  or  shall  not  be  obtained,  the  several 
sabscribera  to  the  said  undertoking  shall  and  will 
aave  harmless  and  keep  indemnitied  the  said  com- 
mittee of  management  and  every  individual  member 
tbfreof  from  and  against  all  costs  and  charges,  da- 
mages, losses,  and  expenses  vrhich  they,  or  any  or 
cither  of  them,  shall  or  may  incur,  sustam,  be  at,  or 
be  put  unto  in  the  execution  of  the  trusts,  powers,  and 
.  tnithorilies  committed  to  them  by  these  presents,  such 
<«ost8,  charges,  damages,  and  ex  pi  rises,  to  be  respec- 
-firely  computed,  assessed,  paid,  and  made  good  by  the 


said  several  paitiea  hereto  respectively,  and  their  debentare  IioUcn  at  Otm  Homl  Baak  <(  imi 
respective  executors  and  adnunlstiaton,  laieably  havhog  filed  their  olaiaia  ia  the  Masto'iefei 
according  to  the  amonnt  of  the  sums  subscribed  by  '  plied  to  the  Maater  for  loave  to  inficl  i^d 
them  respectively:"  "That  nothing  lierein  oon- |  copies  of  certain  docaaatmts  rslatiia  tc  Ih M 
tained  shall  be  taken  or  construed  as  intending  to  whidi  wen  In  tba  unaatasion  cnhaoblii^ 
authorise  the  said  committee  of  management  to  do  and  the  Master  baa  hj  the  order  aov  sfpoUh 
any  act  whatsoever  irtiich  tlia  rales  of  law  wiU  not  given  such  lenve. 
permit." 

At  a  meeting  of  the  oompanyon  the  4th  of  July, 
1845.  Mr.  Bagshaw  and  Mr.  W.  Hughes  Hughes 
were  appointed  trustees  of  the  company.  At  a 
meeting  of  the  directors  on  the  11th  of  July,  the 
following  minute  of  proceedings  was  entered :  "  The 
directors  having  found  it  desinble  to  take  offices  in 

the  house.  No.  8.  Flnsbm^-plaee  South,  and  the  |  of  tlw  official  _    . 

landlords  of  that  house  havmg  refosed  to  let  it  ex-    take  copies  or  abatiaeta  o/, 
lease,  it  was  resolved,  on  the  27th  day 


oept  upon  a  ^ 

of  June,  ult.  that  it  was  expedient  that  such  offices 
should  be  taken  on  a  lease  for  a  term  of  seven,  four- 
teen, or  twenty-one  years,  in  the  name  of  W.  H. 
Hughes,  esq.  and  John  Bagshaw,  esq.  tbatnistees 
of  t&e  company,  and  it  is  now  resolved  that  they  be 
requested  to  execute  such  lease,  and  that  they  shall 
be,  and  are  hereby  indemnified  by  the  directors  and 
shareholders  of  this  company  against  any  liabili^ 
that  may  be  incurred  by  them  in  respect  thereof. 
In  pursuance  of  this  resolution  Mr.  Bagshaw  exe- 
cuted the  lease,  dated  the  Sth  day  of  July,  1845,  by 
which  the  offices  in  Finsbury-plaoe  were  demised  to 
Mr.  Hughes  and  Mr.  Bagshaw  for  twenty-one  years, 
determinable  at  the  end  of  seven  or  fourteen  years, 
at  the  rent  of  1502.  per  annum.  On  the  4th  of  July. 
1846.  the  company  was  dissolved.  Mr.  Bagshaw  hav- 
ing had  to  pay  the  rent  upon  the  lease  since  the  dis- 
solution of  the  company  claimed  to  have  this  repaid 
to  him.  and  to  be  indemnified  out  of  the  assets  of 
the  company,  which  had  been  ordered  to  be  wound 
up.  By  arrangement,  in  order  to  bring  tlie  matter 
before  the  Cou^  the  Master  allowed  the  claim,  now 
appeded  against. 

Bacon  and  Terrell,  in  support  of  the  motion, 
contended  that  the  taking  a  lease  of  this  description 
was  not  aa^orised  by  the  subscribers'  agreement, 
or  the  Joint  Stock  Companies  Registration  Act,  and 
thcnrefore  the  liabilities  under  it  were  not  properiy  to 
be  borne  by  the  company. 

Wigram  and  Grove,  fat  Mr.  Bagshaw.  said  that  if 
the  company  were  not  liable,  some  classes  of  the 
contributories  were,  and  Mr.  Bagshaw  ought  to  be 
indemnified,  as  provided  by  the  83rd  section  of  the 
Windmg-inActofl848.  But  onder  iba  23id  section 
of  the  Begntration  Act  (7  A  8  Vict.  c.  110).  and  the 
subscribera'  agreemeoK  Aa  taking  tiiis  lease  was 
authorised.  It  could  not  be  said  that  tlie  Compaay's 
Act  of  Fariiameat  wouldi  be  obtained  witUn  Om 
first  or  second  year  after  their  formation,  and  tiiere- 
fore  a  lease  for  seven  years  was  not  improper ;  and, 
under  the  drcnmstances  of  difficulty  in  obtaining  at 
that  time  suitable  offices,  tjie  directors  were  justified 
in  the  course  they  had  taken.  Tley  dted  Oarwood 
V.  Ede,  I  Ex.  Rep.  264. 

The  ViCE-CHANCEi-tOB  (without  hearing  Bacon 
in  reply).— Not  only  do  I  think  that  a  contract  of 
this  description  was  in  its  nature  improper — not 
using  tiiat  word  offensively  —  towards  the  company 
at  large,  the  directors  being  aware  of  the  unorrtain 
and  provisional  position  in  which  they  stood,  but  it 
seems  to  me  to  have  been  absolutely  prohibited  hy 
the  subscribers'  agreement  or  the  Act  of  Parliament 
or  both.  It  is  impossible  to  sustain  this  as  a  charge 
on  the  whole  company.  Mr.  Wigram  has  very  pro- 
perly suggested,  and  it  may  probably  be  true,  that 
this  burden  ought  to  be  borne  by  the  directors  as 
between  themselves.  I  cannot,  however,  enter  into 
that  question  upon  the  present  application.  All  I 
have  before  me  is  the  question,  whether  the  company 
are  liable  or  not.  I  do  not  understand  that  I  am 
dissenting  from  the  Master,  for  he  has  not  been 
called  on  to  exercise  any  judgment  upon  the  question. 
I  only  decide  that  the  company  at  large  are  not 
liable.  I  consider  the  question  between  the  di- 
rectors as  quite  open  and  unaffected  by  my  dedaion. 

Re  Thb  Rotai.  Bank  op  Austbaua. 
Joint  Slock  Compame*  Winding-up  Actt — Tntpee- 

tion  ofdocumenii  by  ereaiiort. 
Certain  ereditortqfa  company  ordered  lo  be  wound 
up  had  filed  their  claimi  in  the  Mattel' t  office. 
The  Matter,  upon  their  application,  gate  them 
leave  to  inipect  certain  documentt  relating  to  the 
company  which  wire  in  the  pottettion  qf  the 
qffieidl  manager.     Some  of  the   contributoriet 
moved  that  the  Matter' t  order  thould  be  dit- 
charged  or  varied,  but  the  motion  wot  refuted. 
This  was  a  motion  on  behalf  of  some  of  the  con- 
tributories that  the  Master's  order,  dated  the  8th  of 
May,  1851, — ^whereby  it  was  ordered  that  Mr.  Dobie 
should,  on  behalf  of  his  respective  clients  (whose 
claims  to  be  admitted  as  creditois  herein  had  been 
ffied  in  the  proceedings  in  his  office,  by  Mr.  Dobie, 
in  this  matter),  be  at  liberty  to  inspect  and  take 
copies  at  their  expense  of  the  several  books  and 
documents  in  the  sud  order  mentioned  in  the  hands 
of  the  official  manager  in  tlie  above-named  mattor — 
might  be  diadiuged  or  varied.    Tba  creditors  or 


Baeon,  in  auiniart  ct  Hie 
tended  that  tlioae  cradita*  Bast  nabtst 
establish  tiiair  riffht  to  ezaaiae  the  boab  k 
48th  section  <rftha  Winding-np  ActoflMpa 
"  that  subject  to  tbe  ooBbtol  of  tbsMateda 
tributoriea  shall  be  eotitiad.  witbont  in  ana 
to  inspect  all  orany  of  tbeboolusftkea^^;i 

any  of'aach  books,  or  any  part  tfcml'  !W 
creditors  were  not  eontribatatiea^  sad  iaUd 
not  the  right  oodar  tltia  aeetioa  to  B^waUi. 
The  58th  section  enacted  that,exesrlail|b 
Act  exptealrproTided.  nctiimginthsitMBi 
nor  anypatitum  or  <nder  nadsTtkaasikk 
dissolution  and  winding  up,  or  far  tks  sabivi 
any  company,  ahooid  cztaod  or  e^Utyt,  im 
praiadicab  or  in  anywise  alts  crs&ctltciilSf 
remedies  of  creditors.  AcreditsraaitMili 
ririit  before  he  can  oompel  the  fnlaimit 
debtor's  hooka  i  and  sncb  nght  had  got  !■•  ! 
Uisbed  bva.  He  dted  al»5e63nlHdiBl«B 
Act  of  1848,  and  the  19th  sectiea  ofOi  IdilM 

DaaM,  for  the  official  maniftr,  diiiiiM#tl 
the  prodaetioa  of  the  books. 

The  ViCB-CHAifCBLMa(withi»tbam|l>«s 
andS(/wfnforthecreditocs)saidtliatkiiMU 
the  Maater  had  a  licfal  ta  panait  liie  pnddaa 
iaspeotioa  of  Aeae  c[oenments,siidt]attiana 
reaeon  to  soiipoee  that  the  Hsstsr  hai  ol^ 
a  proper  diirreWon  in  the  matin'.  Bsmia* 
tlu  motion. 

▼.  o.  iMun  cmaMW«M,m  c«(tt 

Beported  by  W.  H.  Banoi,  l^-t/U**^ 
Sarriiter«t-Ia«. 

Monday,  Hoy  6. 
Dkby  9.  hmtcn. 
JXiertlioniftieMmtttr—nu^'''^'' 

In  a  Of  pmnlf.for  the  disertto^**"' 
the  Court  iitter/mi  with  «*«*«.■ ,     _ 

Bmtmitrothmtdifretionhat  t«M^^ 
eimi  agennot  ika  s»i«AM  "/''"f^JuS 
MerasMia  esMtar  "•"'^t'^f^i'Jz^ 
and  i» aetordmeo  with  the  ifuia  ^ * "^ 
under  that  will,  the  Court  mil  ai^Vo 
dtelare  am  aareement  for  tki  f'SU* 
uUUi  to  it  a  lenttSciai  agrtmal,  «•"»"' 


the 

by  which  it  had 


.  found  that  tn  f^Zl 
the  purchase  of  an  estate  which  ^«^T. 


iti<*^ 


into,  waa  no/  fit  and  prmsr  nil '»'    . 
tiiose  cef<«<  ««c  trutt*  and  tke  >f'''  \':  ;. 
eated  in  die  trust  estates  sod  tlj;>nut<''.'";.._ 

formed  and  carried  iatoeffect  i '"  "''" ji  m. 

thinking  that  the  agrsemoit  iKi-<  ^  '^it^i,e 

ment.  broacht  the  •»bj«*  »»'fL  l^'^'ti* 
decision.    The  testator,  John  Mone^««^^ 

time  accamnlatedavaiTliU*  l>««'*,T'arf 
with  its  aocumuiationt,  *^.''^„,^^i 
time  to  nearly  300.000/.  Byh""*fc-,a( 
Juae.  1842.  he  gaVe  and  bequeattad^l«^ 
estate  and  edecU  to  trustees  iqx>»  '?^»l| 
^ng  certain  specific  and  Pf?™^SjJ«T 
outandtnvetttheiurpiutqf*-'';^^^ 
ettate  ia  the  pmrehate  ^."^'JTrS** 
or  other  heredUamenti  qf  —,  -^^  ,  f* 
timp/e.  to  be  eUuate  m  ^'^^4 
itiZ,^  to  each  other,  orJ'^'^Sf.'' 


eilatet  titreinbrfore  i^'""  'uhT^S'^t 
at  near  at  eoi^inienily  m.gilj^rj^^^  ,U 
taid  trutteet.  or  the  ourvwor,  or  mti*  ,,^ 
or  the  exeeutort.  administrator!,  or J^^^fg 
tunivor,  or  eleewhere  in  Ens/lmiorj  ^^  ^ 


and  hit  full  andfiree  di»cr*'t"4  uid  b«4 
that  tlie  manors,  messuages,  l»ni«.  ■  -^ 
ments  so  to  be  purchased,  toi 


mli  fl;  J 


_  ';"  uodii 

he'reditamiiti'thiwnbcfore  'f  """Tuia  •»i«» 

should  be  settled  and  assured  to  iM 

the  trusts  therein  mentioned-  ^  ^  IJ 

At  the  time  of  hi.  -i^^^^  iajft 
sessed  of  an  estate  at  Abbo*  WWB"  ^» 

shire,  of  about  800  acrssj  M  "*"  , 

Norfolk  and  Suffolk.  ,  ..  »-j  JJW'  ru 
By  an  aareement.  <>«t«l^r°rfl.  it'-'S 
executed  ly  the  truileu  i^^^^Ztni-rS 
that  thev  should  P<'«^^'',!f!!^il*  1*5 
for  the  feank  of  Bngla»d(to  r%tiki*,5 
been  mortgaged).   »n  *^„  rf  J»sl  l-^ft 

at  pasture,  anble,  '"•"■"STisiA  •?  ».  i 
tot  to  responsible  tensals,  tta  "»*  n,  us' 


iponaible 
goings,  being  1,655/. 


^OOOBl* 


Digitized  by 


G0O5I 
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QUEmrrUNCH. 


1,0001.  WM  to  be  paid  for  this  estate,  flm  realising 
Mriytl  per  cent,  on  tiiepiircliaM  money.  Broon- 
mt  of  ^paitiei.  an  ordn  of  tlie  Court,  dated  the 
Oi  Not.  18S0,  had  been  made,  reftrrinc  it  to  the 
hater  to  inqiriTe  and  state  wliether  it  wonld  be  fit  and 
lop«r,  and  for  the  benefit  of  all  parties  interested  in 
no  trut  estates  of  tlie  testator,  that  tlie  agreement 
nr  the  purdiase  of  the  estate  shonld  be  pofected 
ad  oaitied  into  eAct  Whan  this  order  was  nnder 
onddention  in  the  Mastei's  office,  ilie  tnutees 
nder  Q»  will  objected  to  cany  into  eflect  their  own 
aioiaant,  and  bronriit  in  a  conntar  state  of  ftcte, 
Dering  that  it  would  M  contrary  to  the  intentions 
(t£e  testator  to  poidiase  soeh  an  estate  as  the  one 
t  Mamii^iibrd  Bobnn,  and  that  they,  the  tmstees, 
igned  the  agreemoit  for  the  pnrcliase  of  it  becaose 
hay  nndsntood  that  the  parties  interested  considered 
he  purchase  a  good  one,  and  desired  to  hare  it  sa)>- 
sitted  to  tiie  Court,  which  ooold  not  be  done  in  the 
itst  ioatuce  wiOoot  haring  the  ngnatoie  of  the 
■atstor'a  tmsteea.  They  tfaerefne  submitted  tiiat 
lie  Dorsetshire  estate  was  an  eligible  and  advan- 
ageeoa  one  to  become  the  nnelens  for  the  fatnre 
iiiiilianci  of  other  estetas  atUoining  the  same  or  in 
be  r-^-MmiK  ndghboorhood  thereof,  and  that  the 
mrdiaae  of  the  Uanningford  Bobxa  estate  onght 
lot  to  be  compteted. 

B^Mter  Blmit,  by  his  report  foond  (amongst  otiier 
hings)  dukt  the  testator  was  at  the  time  of  his  death 
assessed  of  an  estate,  which  he  derired  nnder  the 
rin  of  his  father,  and  whidi  had  been  for  man7  years 
he  fomily  esteto,  sitoato  in  the  cconty  of  Snifolk, 
ontainins  about  400  acres,  and  another  estate  in  Lin- 
olndiSre,  alao  of  about  400  acres;  and  also  of  an  esteto 
n  Dotwtelure,  on  the  boiden  of  DeronsUre,  of  about 
00  aetea ;  and  he  fomid  Oat  on  the  iast  mentioned 
■tate  dtere  was  as  eligible  site  for  building  a  man- 
ion  house  or  residence.'  He  also  found  tiiat  two  small 
«tateaintliatMighba<nhoodwereoireredforsBle,and 
itiien  might  be  shortly  oibred  for  sale.  He  also 
bond  that  the  estate  at  ManningfardBohun  wasnot 
nitseUtin  macnitnde  sufficient  to  become  titefMoily 
EttteTas  it  was  a  long  and  comparatiTar  ntrrOw 
itrip  of  land,  lying  between  the  eatetes  of  otber  large 
ended  proprietois,  and  distant  from  the  DorsetsUre 
iropaty  75  to  80  miles ;  and  that  separate  agents 
s«ald  probably  be  reaaired  to  manage  the  said 
istataa,  and,  npoa  the  anude,  he  found  that  it  would 
Krf  he  -fit  ana  proper,  and  for  the  beaeAt  of  the 
lartiea  interested  in  the  trust  estetea,  that  the  agree- 
Bsntr  for  the  nordnae  of  the  Hanningford  Bohnn 
eatate  shonld  Be  performed  and  carried  into  eflecL 
I^omOis  report  of  the  Master,  the  persons  benefi- 
cially >toter«ated  under  tin  trusts  ef  the  will  now 
petitioned  praying  generdy,  that  the  agteemeot  for 
the  nurdiaBe  of  the  estate  should  be  perfected  and 
carried  into  effect. 

Sttiart  and  O.  L.  Rimttt,  for  the  petitioners, 
■tatad  that  the  real  question  was,  whether  the  wishes 
of  an  parties  who  were  beneficiaUy  interested  in  the 
testatot's  estates  shonld  or  shonld  not  be  complied 
with,  in  oppomtion  to  the  men  caprice  of  the 
(i  LUtees.  wtao,  after  having  solemnly  ezeoited  the 
agreement  for  the  purchase,  now  endsaToured  to 
tapodiato  it.  That  it  was  too  late  for  them  now  to 
•bieet  to  the  locality  of  the  estate,  ka  tiiat  waa 
equdly  well  known  to  all  parties  befne  signing  the 
agreement,  as  it  was  at  the  present  time;  that  the 
land  was  of  the  ridiest  character,  paying  an  un- 
usually high  per  centage  on  the  adranoe  to  be  made 

BttMl.  Andeneih  and  Bs»<n.  toi  other  parties 
in  the  aame  interest,  urged  on  the  Court  the  pro- 
priety of  completing  tiie  purdiaae,  and  contended 
that  m  a  case  where  all  the  ealui  fue  tnuti  where 
before  the  Court,  the  tmstses  were  not  to  interfere. 
DmUf.  Lord  Combemurt,  14  Sim.  404.) 

Pagnt,  for  the  proposed  Tendors  of  the  estate, 
desiied  that  the  contract  shonld  be  carried  out. 

The  SotteUor-Oaural.  Bolt,  and  Prior,  tor  tiie 
trosteea,  supported  the  Master's  finding,  and  urged 
that  his  report  ought  to  be  attended  to  by  the  Court, 
unless  he  bad  miscarried  most  flagrantly.  That  it 
waa  peeoliaily  one  of  those  cases  which  was  to  be 
rwnlated  by  the  Master's  discretion,  and  haTing 
IW&Iy  eotttosed  that  discretion,  his  report  ought  to 
be  confirmed.  That  it  was  the  bonnden  duty  of  the 
tnutees  to  caU  the  Mastfa's  attention  to  all  the  dr- 
euMtaneesoftiieease.  ((VeT.Bnrf,3Hare,245; 
afiAiMoa  T.  Asey,  7  Hare,  106.) 

The  VicB-CHANcatioiu— The  discretion  is  to  be 
ngnlated  by  the  Court.  The  Master  is  to  hear  aU 
pmes,  but  not  to  be  bound  by  the  wishes  of  the 
tnutees  eaduaTely. 

Jtstt.— Some  of  the  cuM  fue  lnuf$  may  not  yet 
be  in  eristenoe,  and  inbnta  are  concerned,  and  thne 
is  no  evidence  that  other  estates  may  not  be  eqnaUy 
oontigoous  to  those  which  the  Master  finds  to  be  in 
the  market  near  the  Dorsetshire  estate,  and  that  waa 
the  locality  for  the  nudeus  of  a  large  femily  estate, 
the  acquiring  of  which  the  testator  aridentiy  con- 
tanpSUed,  and  that  the  intention  of  the  testator,  as 
•zpresaed  by  his  will,  would  be  utterly  diaragaided  if 
-       J. 

teferenoeto  the  Master 


was  not  (hat  he  should  look  out  for  other  estates,  but 
to  saj  whetiier  the  esta^  in  Question  was  a  proper 
purchase,  and  for  tiie  bmefit  of  the  parties  interested. 
That  the  Master's  discretion  was  not  a  roving  dis- 
cretion, but  to  be  exercised  as  the  partiea  interested 
widied,  unless  tiiere  was  a  manifest  objection;  in 
tlie  ssme  way  ss  his  discretion  waa  exercised  in  ap- 
proTing  of  a  guardian,  a  receirer,  and  such  like 
cases,  and  he  mged  that  if  the  case  were  now  for  the 
first  time  before  the  Court,  it  would  undonbtedly 
hold  the  pnrdiase  to  be  a  beneficial  one. 
3JTDQWSST. 
The  Vics-Cbancsllox  said,  the  doubt  he  had 
entertained  upon  the  subject  was  as  to  the  propriety 
of  orerruling  the  deddon  of  the  Msster,  and  setting 
up  his  own  in  oppoaition  to  it :  where  the  discretion 
of  the  MsstCT  had  been  fairly  exerdaed,  and  where 
the  esse  was  purely  a  matter  of  discretion,  he  thought 
he  should  hentate  to  do  so.  However,  in  the  pre- 
sent case,  he  thought  he  mijiht  hold,  that  the  Master 
had  exercised  a  wrong  discretion,  and  upon  the 
ground  that  he  had  disregarded  that  which  onght  to 
have  pressed  upon  his  mind,  the  wishes  of  the 
partiea  beneficially  interested,  nine-tenths  of  whom 
were  in  fevonr  of  the  pnrrhase,  considering  it  a 
most  beneficial  investment.  He  thought  the  Msster 
had  not  snfficientiy  consdered  this ;  the  investment 
was  clearly  not  a  speculative  one,  but  a  good  bond 
fide  investment,  and  so  it  appeared  by  the  Master's 
report  itself,  which  stated  the  rental  of  the  estate  : 
and  bdng  such,  and  all  partiea  wisUng  for  it,  be 
tiiought  the  agreement  for  the  purchase  ought  to  be 
carried  ont — puticnlarlf  as  oonaidenble  ex^se 
must  hsve  been  already  menrred  in  the  preliminary 
steps  relating  to  the  agreement ;  and  it  was  to  be  ra- 
muked  that  what  the  real  objections  of  the  tmstees 
were  to  the  purchase  had  not  been  stated,  except  as 
it  appeared  another  agent  might  have  to  be  employed. 
He  should,  therefore, 

Ifot  eon/lrwt  the  Master'*  report,  tut  de- 
clare that  the  eonfraet  fir  tie  purehaee 
of  the  tttate  ehould  be  earried  into 
<f«ef.  


OauoR  9Mt  C««rt«. 


AprUiS. 

BAxma  «.  LosH. 

SpeeM  caee—Tmiur'e  Jct—Praetiee. 

Stratton  applied  for  leave  to  set  down  a  special 
case  for  argument,  a  married  woman  being  a  party. 
He  made  tiiia  ^ijuication  nnder  the  13tn  section 
of  13  ft  14  Vict  c.  35.  An  affidavit  had  been  made, 
verifying  the  terms  of  the  will  of  tiie  testator, 
nnder  which  the  question  in  the  case  arose,  and 
also  the  otiier  statemfaita  and  allegations  in  the 
spedalcaas; 

TheViou-CBANcnLUin  tiiought  Ihe  section  men- 
tioned antiMWised  the  Court  to  grant  leave  to  have 
the  case  set  down  for  argument,  a  married  woman 
being  a  party.  Order  oeeordinglf. 

MayM, 

Rt  Th*  Imsbpbmsbnt  Assvbancb  Compaht. 

Windiag-tv  Aete  —  Compromiee  with  a  partt 

/oaad  to  be  a  eontributonf. 
The  Court  will  confirm  <m  arrangement  bg  which  a 

parfg  found  to  be  a  eontributorp  in  a  Joint  ttoeh 

aeeodotion,  in  eoniideration  nflht  p^/ment  tf  a 

certain  turn,  wa*  to  be  releaeedfiom  oUJiUure 

liabiHtiee, 

G.  0.  Bdwarde  moved  to  confirm  a  report  of 
Master  Tinney,  whereby  he  found  that  an  agreement 
had  been  entwed  into  lietween  A.  B.  (who  hadbeen 
placed  upon  the  list  of  coutrihutories  to  the  liabilities 
of  the  above  assodation)  and  the  official  manager. 
By  this  aneement,  it  was  arranaed  that,  in  consider- 
alaon  of  100/.  paid  by  the  oontribntory  to  the  official 
manager,  he,  uie  contributory,  was  to  be  discharged 
from  all  liability  m  reepect  qf  Ihe  mreeent  or  any 
future  call  or  eaUt,  and  from  att  right,  title,  claim, 
or  demand  whatioever,  whieh  the  taid  company  or 
the  official  manager  ha*  or  map  htreifler  have  or  be 
entitled  to  agahut  the  eaidA.  B.  (the  contributory) 
in  reepect  tfthe  tend  company. 

Roxburgh  for  the  official  manager. 

The  Vicb-Chanckllou  made  the  order.(a) 

7%«  eoet*  of  the  official  manager  out  of  tlk 
fimdinhand. 


(a)  Br  MC.  88  of  the  Winding-sp  Act,  1848,  it  ia  «naoted 
"  ib»t  it  ilull  be  lawflil  for  tb«  official  mw»g«r,  with  th< 
approbation  of  tb*  Muter,  ttcm  time  to  time  to  enforae 
peymsnt  of,  ^Te  time,  or  eomponnd,  or  require  to  teke 
aav  Monrity  Ito  any  balanee  or  daim,  as  sgaiiut  ur  of 
the  ooBtribnioriee  of  the  compsnr,  and  aleo  to  sbesdon 
•ny  nub  belaaoe  or  daim  wbwe  the  contribntory  egaiiut 
whom  the  tHne  it  claimed  ihaU  die,  or  be  fonnd  and 
adjudged  bankrupt,  or  to  take  the  benefit  of  any  Act  for 
the  reuef  of  inaolrent  debton,  or  dwell  or  eaoape  beyond 


ooumx  or  fprmmwu 

Bepoitad  by  Anix  Bimasioa  aad  Pau&  tumwu, 
Bsqrs.  Bairisteas  at  law. 

Friday,  May  2. 
Dob  dtm.  Fabbbt  v.  Hbmmimo  and  OrsBma. 
Deviee—Conetruction  qf—F<d»a  demonetraiio,  ■ 
A  teetator  by  hi*  will  devieed  to  A,  hi*  heir*  and 
a**ign*  for  eter  "all  thote  three  eeeeralfreehold 
mee*uagei  in  N.  etreet,  together  with  the  piece  ef 
freehold  ground  in  the  rear  qf  the  eaid  me**uage*, 
whereon  I  have  erected  certain  eottagee,  pared  <if 
Pane/*-garden*,  and  which  *aid  laet-mentionti 
hereditament*  were  conveyed  to  me  by  indenture* 
bearing  date,"  Ice.  There  wa*  a  piece  ef  freC' 
hold  land  in  the  rear  of  ihe  three  mn*uage*  wMeh 
had  been  included  in  the  conveyance  rtferred  tot 
but  ihe  only  cottage  built  by  the  teetator  to  whiek 
the  word*  could  apply,  wa*  buUt  i^ior  lome  lea**- 
hold  land  a^oining,  qf  which  the  teetator  became 
poueued  at  a  t^erent  titne  and  under  adherent 

Beld!uat  tUi  cottage  did  not  pat*  to  A  under  thil 
devite. 

This  was  an  action  of  ejectment  whidi  came  on 
for  trial  before  Wigbtman,  J.  at  the  sittings  in  Mid- 
dlesex, after  Hilary  Term,  1850,  when  a  verdict  waa 
foond  for  the  plaintiff,  sulqect  to  the  opinion  of  the 
Court  upon  a  special  case. 

The  action  waa  brought  to  recover  possession  of  a 
house  and  premises  known  as  No.  4,  Parsey's-gar- 
dens,  in  Whitechapel,  under  thewUlofthe  late  Jacob 
Fancy,  who  died  Sept  20,  1841.    By  tiiat  wiU  the 
testator  devised  to  his  son,  the  lessor  of  the  plaintiff, 
"all  that  my  freehold  messuage,  &c.,  in  the  Mile- 
end  road,  with  the  appurtenances  thereunto  belong- 
ing, and  ijl  and  singular  other  the  premises  whidi 
were  conveyed  to  me  by  certain  indentures  of  the 
13th  and  14th  Jan.  1806,  &c.  (describing  them),  part 
of  which  mii  premises  now  consist  of  a  messuage  or 
tenement.  No.  150,  Wluteehapel-road,  and  on  the 
residue  of  which  said  premises  I  hsve  erected  a  cot- 
tage, now  forming  No.  3  in  Parsey's-nrdens,  North- 
street,  Whitechapel-road ;  also  all  those  my  three 
several  freehold  messuages,  situate,  standing,  and 
being  on  the  west  side  of  North-street,  &c  together 
with  the  piece  qf  freehold  ground  in  th*  rear  qf  the 
eaid  meetuaaee,  whereon  I  have  erected  certain  cot- 
tagt*jtmvelqfPar*e^*-garden*iiforMaid,andwhiek 
*tttd  laet-mentioned  hereditament*  were  conveyed 
and  ateured  to  me  in  and  by  certain  indenture*  Iff 
the  10th  and  Uth  September,  1804,  ftc.  (deecribinB 
them),  to  hold  the  same.  Sec,  to  the  use  of  my  said 
son,  his  heirs,  and  assigns  for  ever,"  &c    After  be- 
quests, which  are  immaterial,  the  testator  "gavik 
devised,  and  bequeathed  all  the  rest  residue,  and 
remainder  of  his  eatate  and  effecta,  both  real  and  per- 
sonal, in  possession,  reversion,  &c.  &c  unto  his  two 
daughters,  in  equal  shares,  &c.  and  to  their  several 
and  respective  heirs,  executon,  administrators,  and 
assigns,"  &c.    These  two  daughters,  with  their  hus- 
bands, were  the  defendanta.    The  premises  sought 
to  be  recovered  were  built  by  the  testator  upon  a 
small  portion  of  a  leasehold  estate,  held  for  a  term  of 
more  than  200  years,  conveyed  to  the  testator  upon 
Feb.  18th,  1804.    The  deeds  of  10th  and  11th  Sept. 
1804,  mentioned  in  the  will,  conveyed  to  the  testator 
in  fee  simple  some  land  and  bouses,  which  at  the 
time  of  the  death  of  the  testator  consisted  of  three 
houses  in  North-street,  bring  Nos.  4  and  5  in  that 
street,    and   No.    1,    Parsey's-gardens    (a   comer 
house),  and  a  piece  of  land  of  about  equal  extent 
with  that  covered  by  the  three  houses  mentioned,  on 
which  was  a  house.  No.  2,  Parsey's-gardens.  and  a 
paved  yard,  at  the  back  of  Noa.  4  and  5,  North- 
street  in  which  paved  yard,  at  the  back  of  the  last 
two  mentioned  houses  respectively,  the  testator  had 
erected  certun    wasbhooaes.     The  leasehold  land 
adjoined  part  of  this  freehold  land,  being  in  the  rear 
of  the  paved  yard,  behind  Nos.  4  and  5,  in  North- 
street.    The  testator  had  built  No.  4,  Paraey's-gar- 
dena  (the  premiaes  sought  to  be  recovered),  upon  a 
small  portion  of  the  leasehold  ground;  he  had  also 
built  No.  5,  North-street    Except  No.  3,  PsrseTS- 
gardens,  which  was  built  upon  a  different  plot  of 
freehold  land,  as  shewn  by  the  words  in  the  earlier 
part  of  the  will,  he  had  built  no  other  cottages.  The 
question  was,  whether  the   lessor  of  the  plaintiff 
ot  the  defendanta  were  eptitled  to  the  premise* 
sought  to  be  recovered.  ... 

Owder  (with  him  /.  Hendenon),  for  the  plain- 
tiff. The  words  in  the  devise  are  not  strictly  aocn- 
nte,  but  they  are  sufficient  to  psss  this  property  to 


tiie  report  wsa  not  conflnaad, 
1  £ta«r(.  fai  rqdy,  said  Aa  t 


I 


■eas,  or  be  known  to  be  insolvent  or  incapable  of  payinK 
Us  debts,  or  ia  n<A  otktr  ea—  a*  M«  JlatUr  Aall  ilimkfl, 
aad  it  shall  not  be  neeeeaaiy  to  inolnde  ia  any  snbaeqnent 
gaU  any  oontiibntoty  againat  whom  any  balance  or  olaun 
ehallkave  l>een  abandoned,  but  the  whole  amoont  of  ereiy 
•nbaeqnent  call  ahaU  be  apportioned  anions  the  other  con- 
tribntoriea :  provided  always,  that  nothing  herein  con- 
tained ahaU  extend  to  diachuge  the  eatate  of  anv  aaofa 
Mmtiibatory  so  left  dnt  of  any  oall  from  any  clain^hioh 


mar  niet  aninst  the  same,  on  behalf  of  the  company,  or 
any  other  oontribntoiy  thereof;  but  that  it  ahaU  be  lawfU 
for  the  offlsial  manager  to  prove  for  the  amount  thereof 
in  the  ease  ofeoeh  banknvtey  or  inaolieacy  (if  any),  and 
to  recetve  dindenda  tbereoa,  or  to  proceed  againat  noh 
oontributorr  for  the  aame,  whenever  it  may  appear  en>e- 
dient  ao  to  do ;  and  any  moneys  ao  to  be  reooTered  ahaU 
be  deaU  with  as  part  of  the  aaseU  of  the  company,  or 
otharwias,  as  tha  Hsster  ahaU  direct" 
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the  son  of  the  testator.  LassehoUa  will  pass,  though 
erroneously  described  as  freehold,  if  the  context  re- 
quire it  and  the  reference  to  the  deeds  under  which 
flie  testator  luppoend  he  "OQuirod  tiie  property,  is 
metelj/akadtmotutraiio,  Thui  cottage  u  in  the 
rear"  of  the  thjee  bouaea,  and  it  is  parcel  of  Paraey  s- 
gardens,  erected  by  the  testator.  Nothing  else  will 
satisfy  the  words  of  the  devise.  (See  Day  t.  Trig, 
1  P.  Wms.  280  ;    Doe  v.  Cransloim,  7  M.  &  W.  1.) 

Hatrkim  (with  him  Parnf(/),  for  the  defendants. 
The  testator  had  acquired  liis  property  in  three  sepa- 
rate parcels,  two  of  freehold,  and  one  of  leasehold. 
The  intention  of  his  will  was  plainly  to  deriae  the 
freeholds  to  his  son,  and  all  the  rest  to  his  daugh- 
ters. He  uses  in  the  devise  not  only  the  word 
"  freehold  "  which  occurs  three  times,  bnt  words  of 
succession  applicable  to  freehold  estate  only.  No 
alteration  of  the  words  of  devise  will  make  them  fit 
the  property  'sought  to  be  recovered.  It  is  not  free- 
hold land  ;  it  was  not  comprised  in  the  conveyance 
referred  to,  and  the  testator  did  not  erect  cottages 
upon  the  laud  in  the  rear  of  the  three  houses  in 
North-street;  for  the  only  cottage  that  he  erected  to 
which  these  words  are  applicable  was  No.  4  itself. 
Rejecting  the  words  about  the  erection  of  the  cot- 
tages as  falsa  demomtratio,  the  whole  matter  is 
clear  and  consistent,  even  if  those  words  cannot  be 
satisfied  by  the  washhouses  erected  on  the  freehold 
land.  (See  Hall  v.  Fiafier,  1  Coll.  47  i  Slonev. 
Greening,  13  Sim.  390 ;  Doe  v.  Carpenter,  20  L.  J. 
70,  Q.B.) 

Crowder,  in  reply. 

Loan  Campdeu.,  C.J.— MTien  this  caae  is  fally 
understood,  it  is  very  clear  we  must  carry  into 
effect,  as  far  as  we  can,  all  the  expressioDS  m  the 
will.  Tf  the  matter  of  devise  be  described  so  as  to 
aidmit  of  no  rea.«onable  doubt,  a  false  demonstration 
will  not  prevent  its  operation.  Here  there  is  pro- 
perty substantially  answering  the  words  in  the  will. 
There  is  a  piece  of  freehold  land  in  the  rear  of  the 
three  messuages,  which  land  is  not  otherwise  specifi- 
cally devised,  and  which  land  was  indnded  m  the 
conveyance  of  September,  180-1.  On  the  other  band, 
the  property  sought  to  be  recovered  in  this  action  is 
neither  freehold,  nor  included  in  the  conveyance, 
nor  is  it  strictly  tcue  of  it  that  it  is  land  upon  *hich 
the  testator  haJ  erected  certain  cottages ;  so  that  the 
words  in  the  will  contain  no  true  demonstration  of 
it  at  all.  The  slip  of  freehold  land  in  the  rear  of 
the  three  messuages  is  sufficient  to  satisfy  all  the 
words  except  "whereon  I  have  erected  certain  cot- 
tages, parcel  of  Parscy's-gardens,"  which  may  be 
rejected  as  falsa  demomtratio. 

Patteson,  J.  —  There  is  a  piece  of  freehold  land 
in  the  rear  of  the  messuages,  and  included  in  the 
conveyance,  which  will  satisfy  all  the  words  of  the 
will,  except  the  assertion  that  the  testator  had 
erected  cottages  upon  it.  But  we  cannot  apply  the 
words  to  the  cottage  for|which  this  action  is  brought, 
without  rejecting  the  word  "  freehold,"  and  the 
reference  to  the  deeds  of  conveyance.  Something 
must  be  rejected,  and  we  reject  the  least  by  treating 
the  statement  about  the  erection  of  the  cottages  as 
falsa  demonstratio. 

WiouTMA.v,  J. — The doctrine/afea  demonttratio 
non  nocet  applies  where  there  is  enough  to  shew  the 
intention  of  the  testator  without  the  denumstratio, 
and  especially  where  nothing  will  fulfil  die  words  of 
the  devise,  but  something  which  is  accorately  de- 
scribed, except  for  the  falsa  demonstratio.  Hera 
the  words  of  the  devise  may  be  literally  fulfilled  in 
every  respect,  except  the  erection  of  the  cottages,  by 
referring  them  to  the  land  for  which  this  action  is  not 
brought.  And  there  is  much  less  of  faUa  demon- 
ttratio in  applying  the  words  to  the  land  than  to  the 
houses. 

Eble,  J. — There  is  a  perfectly  clear  intention  to 
pass  freehold  land  behind  the  three  messuages  in 
North-street,  which  was  included  in  the  conveyance 
of  Sept.  1804.  That  is  a  true  deinonstmtion  of  the 
freehold  land  behind  the  three  houses,  which  was 
acquired  by  the  testator  at  the  same  time  as  thole 
three  houses.  Then  there  is  a  false  demonstration 
"  whereon  I  have  erected  certain  cottages,"  but  tjiat 
false  demonstration  would  neither  hinder  the  strip  of 
freehold  land  from  passingunder  that  devise,  nor  will 
it  operate  to  pass  the  leasehold  land,  to  which  aU  the 
other  words  of  the  devi.-c  are  wholly  inapplicable. 
Judgment  for  the  d^endantt. 

Taetday,  May  6. 

AoBAMAN  and  Anothkb  (Assignees^  &c>} 

e.  Hernaman. 

BonJcn^tcv—Stat.  12  i(  13  Viet.  e.  106, 1. 136- 

FUing  qffidmit. 

4  varrant  qf  attorney,  filed  under  ttat.  12  &'  13 

Vict.  c.  106,  ».  136,  without  an  tffftdatit  «/"  the 

iiau  of  ite  execution,  it  null  and  void  at  againtt 

treaifort.  and  any  judgment  tigned  upon  it  ie  a 

mdUtf,  Me  ^)Umt  being  am  ettential  part  of 

fHat  whieh  Me  tiatute  reguiret  to  be  filed. 

This  was  a  spedal  case,  s&ted  npon  an  action  of 

iftiMit,  broaght  bjr  the  assignees  of  Garratt,  a 

baalcnipt,  to  neov«>  oertain  goods  and  chattels  of 

the  bankruptcy,  Miatd  wrfer  aa  •zeootiaB  of  Mm 


defendant  against  the  bankrupt,  npoa  th*  gfoosd 
tibat  the  judgment  signed  by  this  defendant,  and  the 
warrant  of  attorney  upon  which  it  waa  skoed  were 
fraudulent;  null,  and  void.  It  appeared  that  the 
bankrupt  had  executed  a  warrant  of  attorney  is 
favour  of  the  defendant  upon  Match  4,  1850,  the 
date  of  the  warrant  itaelL  The  warrant  of  attonay 
authorised  the  signing  of  judgment  for  600/.  but 
there  was  a  defsazance  to  it  for  the  paymest  of  300/. 
by  instalments,  the  first  of  Iftl.  upon  Maf  4 ;  in  de- 
fault of  payment  of  which  execution  might  iasoe. 
The  judgment  was  signed  March  11,  1851,  and  upon 
the  same  day  a  copy  of  the  wanaat  of  attoiMj  was 
filed  in  the  proper  office  of  this  court,  but  no  amdavit 
of  the  time  of  the  execution  of  the  wanant  of  attor- 
ney was  filed  with  the  co^y.  The  bankrupt  mode 
default  in  payment  of  the  instafaaent  npoa  May  4, 
and  upon  the  llth  of  that  month  execution  was 
issued,  under  which  the  goods  aud  chattels  for  which 
this  action  was  brougkt  were  seised.  Garratt 
shortly  siferwards  became  bankrupt  and  the  plain- 
tiffs were  appointed  his  assignees.  By  stat  12  &  13 
Vict.  c.  106,  s.  136,  it  is  enacted,  "  That  if  any 
warrant  of  attorney  to  confess  judgment  in  any 
personal  action  shall  have  been  given  by  anv  such 
trader,  and  such  warrant  of  attorney  shall  not 
have  been  filed  with  the  officer  acting  as  clerk  of  the 
dockets  and  judgments  in  theCourtoi  Queen'sBench, 
within  twenty-one  days  next  after  the  execution 
thereofin  manner  and  form  provided  by  stat.  3Geo.4, 
c.  39,  every  such  warrant  of  attorney  shall  be  deemed 
fraudulent,  null,  and  void  to  all  intents  aud  purposes 
whatever,"  &c.  By  stat.  3  Geo.  4,  c.  39,  s.  1,  it  is 
enacted,  "that  every  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  <a  •  true  copy 
thereof,  &c.  shall,  within  twenty-one  days  after  the 
execution  thereof,  be  filed,  together  with  an  affi- 
davit qf  the  time  of^  the  execution  thereof,  with  the 
clerk  of  the  judkinents  of  the  Court  of  King's 
Bench."  See  DiUan  v.  Bduardt,  2  Moo.  &  P.  550, 
that  under  the  statute  3  Geo.  4,  c.  39,  s.  1,  the  filing 
of  the  warrant  of  attorney  without  annexing  an 
affidavit  of  the  time  of  its  execution,  was  nugatory. 
See  also  Green  v.  Wood,  7  Q.  B.  178. 

M.  Smith  for  the  plaintifls. 

Barttow  (with  him  8.  Lueai)  for  the  defendant, 
contended  that  the  words  of  sec.  136  were  to  be  con- 
fined in  their  operation  to  warrants  of  attorney  not 
followed  up  by  judgment,  and  refened  to  the  Acts 
regulating  proceedings  in  insolvencp  and  to  the  Irish 
stat.  12  &  13  Vict,  c  107,  s.  Ill,  as  shewing  that  the 
I^egisUture  did  not  intend  the  Itnct  rule  contBoded 
for  by  the  plaintiffs. 

Lord  Camfbbll,  C.J. — The  enaotmrat  is  very 
plain,  and  we  cannot  put  a  forced  construotioa  upon 
it.  The  words  are,  that  if  the  wananl  of  attorney 
shall  not  be  filed  within  (wen^-one  days,  in  manner 
and  form  nrovided  by  stat.  3  Geo.  4,  c.  39,  it  shall  be 
deemed  fraudulent,  null  and  void.  Then  stat.  3 
Geo.  4,  c.  39,  requires  the  thing  filed  to  be  authen- 
ticated by  an  affidavit  of  the  time  of  the  execution 
thereof.  In  this  case  the  only  foundation  of  the 
judgment  signed  by  the  defendmt  against  the  bank- 
xupt  was  a  warrant  of  attorney  filed  without  the 
requisite  affidavit ;  the  warrant,  tfaerefore,  and  every 
thmg  dmending  upon  it  is  fraudulent,  null,  ana 
void.  The  woras  "  in  manner  and  form  provided 
by  stat.  3  Geo.  4,  c.  39,"  refer  to  the  mode  in  which 
the  act  of  filing  is  to  be  performed,  i.  e.  with  an 
accompanying  affidavit.  There  is  no  necessity  for 
implying  any  exception  to  the  words  of  the  statute, 
beoiuse  the  literal  language  may,  without  any  diffi- 
culty or  hardship,  be  rally  carried  out. 

Pattbson,  J. — The  filing  a  warrant  of  attorney, 
without  an  affidavit,  is  the  same  thing  as  not  filing  it 
at  all,  for  the  affidavit  is  of  the  utmost  importance, 
as  by  it  the  creditors  are  enabled  to  determine  whe- 
ther the  warrant  of  attorney  be  really  filed  within 
twenty-one  days  of  its  execution. 

WtGHTMAN,  J.,  concurred. 

BULB,  J.— Stat.  12  &  13  Vict.  c.  W7,  a.  lU,  is  a 
very  special  clause,  and  properly  looked  at  wews 
that  the  legislature  intended  in  England  the  very 
thing  contended  for  by  the  plaintiffs.  That  clause 
regulates  as  well  the  registry  of  judgments  as  the 

fng  of  warrants  of  attorney.  In  Ireland  you  may 
the  same  office  either  file  a  warrant  of  attorney, 
or  register  the  judgment  signed  upon  it,  so  that  one 
is  not  more  notice  to  creditors  than  the  other. 

Judgment  for  the  plaintiffe. 

Wednetday,  May  7. 

Rsa.  V.  Llanxllt. 

Paor—Remoeal  t^  teUe  and  children — Abitnet  of 

hutband — Breat  ofretidenee. 
A  v^  and  her  children  had  reiided  in  parith  A. 
for  ten  yean.  During  the  lett  two  yeart  her 
husband  had  been  aitent  from  her,  having  gone 
to  America.  She  had  received  a  letter  from  khm 
limee  hie  arrieal  in  that  emmtry,  mitiwai  etepaet' 
ing  to  receive  from  Mm  money  to  defray  the  e*- 
pentae  of  her  pottage  thither  : 
Held,  that  the  wife  and  children  becoming  eharga- 
able  to  parith  A.  wane  removable  la  the  fiaee  i)f 


Upon  appaal 
a  wife  and  her 


oa  Older  far 
cUldm,  the 
order,  subject  to  a  oaae.  Itappaored  tlaa*  the . 
had  resided  in  the  lespoBdeat  paiidk  Car  ten  yon 
befom  the  opphcation  for  the  oMsr;  b«s«  that  akai 
ayMraodabatfbeCaRs,thehasbBiKl  bad  liftte 
to  go  to  Amsrico,  ior  the  purpose  of  ■ettans  «B)I^. 
meat.  Siaoe  bis  airival  than  he  had  -etrltm  i 
latter  to  hia  wills,  who  atoted  npaaa  tka  triai  <<ii 
aMpaal,  that  she  expeetad  to  laoecwe  fiom  lai 
raauttanoe  to  defray  the  axpeaaea  of  bar  poMn*  ■ 
that  coaniry,  oad  to  enable  her  aod  khe  chttkaa 
iois  him  there.  Tha  Saasions  held  tAat  then  W 
been  no  dtKoptiou  of  the  hosband'a  naiiiimm  a  ih 
s|>peUaBt  pariah,  and  ooaaequently  that  the  jm^n 
were  iiremovabhi. 

Pathiey,  in  support  of  tha  erdar  of  Soasaaa— f 
the  huatnnd,  supposing  him  to  hav«   has  ■  da 
parish,  would  have  been  iRoaioaable,  the  Aaif 
ekildnn  H«  inamovobta.    (9  &!•  Vict.  £.<&,«.  I; 
U  ft  12  VicL  e.  Ill;  B.  t.  i>ol(  Slmriftef,  Q^l. 
143.)    Now  hare  the  departure  of  tka  ha^al  M 
America  has  not  broken  his  laaidr  anr   ia  Ika  » 
spoodent  parish ;  becaaae  his  family  i  r  lasa  da^ 
Olid  the  law  will  prasume  that  tha*  «T<ait«iimi  hh 
bis  plana  of  residence,  his  dnaaicil.      UU  aaw  M 
domui.    The  mere  fact  of  absaooe  faa^  ^1*'^ 
does  not  imply  a  break  in  the  ooBtaastyaa- 
deace;  it  is  a  gnestioo  of  fact  rirpsssdmg  aasa  dii 
ctieumstances ;  and   the   Hessirma  hawe  tbodiiL 
there  was  no  disruption  of  icaadenee  hi  tka  em 
ThemereexpectatioaofthewifaaB  tothebadaA 
intention  cannot  aOsot  the  oaae.     IM.  t.  BiUit, 
20  L.  J.  107,  M.C.i  B.  j.SLBUaa.  12Q.&U9.) 
[liotd  Casupbll,  C  J.— The  Hnaainaa  aai'i  teim 
adopted  the  maxim  ubi  uatr  ibi  iownui  wWchaif 
be  very  true  primifade  i  bat  fa  it  not  rehattt^ia 
man  goes  to  a  foreign  ooaatry,  aaaaao  aaaaaHii  ad 
rives  nis  wife  and  family  dirartiosia  to  joia  Ua  .^  t 
tiieie  was  evidence  of  a  dear  mteatson  oa  tfa|^ 
of  the  husband  to  diaage  las  doMseU.  the  csss  aril 
be  vary  difierent;  bnt  the  stalami  iit  aada  tyri* 
wife  io  this  caae  adbrds  no  snoh  evideace.    Saihs 
if  he  had  ahondonsd  his  wife  and  faasily  ahoirifa^ 
that  would  not  deprive  Ifaem  of  the  iMt  ilme- 
movability.    [Lord  CAMPaau..  CJ. — Do  jata^ 
that  she  can  aeqaire  it  iwwfiria  ./are /J    Cadj  aa 
oiroum  stonoes. 

WiUeiaaA  V.Bieharit.  cootid.  aoe  sutaW 
upon. 

Lord  Campbku,  C.J.— It  saeiai  to  iwdstda* 
paupers  were  removable.  They  weia  m,  ifdsfaa- 
iMDd  wonU  have  been  remonble.  Mnr  I  dak 
that  when  an  absenee  snoh  sstUsfa  riisaw.1h8W» 
lies  npon  those  who  aaasrt  that  these  a  swAa 
residence  to  explain  that  sbaaiiou.  aad  tsdasia 
animiw  revertendi.  Hera  thera  is  bb  ob^  Mifaaas 
indeed,  any  little  evidence  that  thasv  is  faasaaa- 
trary  tendeacy.  Tha  husbaad  has  aataWiihed  h» 
self  in  America,  and  tsaiafuri  nd  hia  donacil  ts  M 
oountay.  Having  been  ^isent  about  two  yaaks 
writes  to  his  wife,  and  she  expects  to  leeeiR  &<■ 
him  money  to  defray  the  expenses  of  her  p"*^ 
It  seems  to  me,  therefore,  that  he  canaot  as  emr 
sidesed  as  resident  in  that  parish,  and  if  he  h  ad 
it  is  impossible  to  say  that  the  wifa  b^  her  aatea 
diere  ia  his  absence  can  have  ar<|airad  fasts^ 
Her  husband  being  aUve,  and  not  having  daoM 
her,  would  be  removable  if  he  wen  in  the  psiidl 
and  she  tberefora  is  removable. 

Patteson,  J.— I  am  far  frt>m  sayio^  thd  ■* 
bodily  abaence  from  the  pariah  of  nnriaiifj  **^ 
ruption  of  residence.  In  ii.  v.  Taeainielem,  a 
Q.B.  157,  we  held  the  cootimry ;  bat  hen  the  lli- 
bond  goes  to  America  and  is  absent  at  least  syW 
and  a  half  before  the  appBcatioa  for  the  oidsr.  ■ 
such  a  case  I  must  say  I  quite  agree  that  the  saa> 
upon  those  who  say  that  in  point  of  law  h*  SM** 
nued  to  reside  during  all  that  time  in  the  MSfOoM 
pariah.  There  is  no  evidence  hen  of  any  iBtMda 
to  return,  but  rather,  so  fsr  as  it  goes,  tksi*' 
tnry. 

WioHTMAN,  J.  ooneaRed, 

Eklb, 
Mr. 
five 

he  went —  . ^^,  — ,  r— —  —   #,, 

during  his  abaeooe,  bis  wifa  and  family  icaiW  f* 
five  years  would  be  his  place  of  leaiiieaea  far  Ifa* 
five  years.  1  thiidc,  thorafore,  that  whca  A>*  * 
sacfa  an  absence  as  this,  aad  the  parte  who sbl''* 
to  be  a  virtual  readence  gives,  no  erioaaoB  to  <■■■'? 
it^  it  ooght  to  be  considered  as  a  disnption  of  •■* 
denoe.  Order  gfSettiama  |«i»M 

Rmo.  a.  8HAviHeiaskovii-Caa8i.aT. 
Potf^Semocal—riae  ytora'  reeUenea    JdiS, 

Betirf received  by  parenit  mi  actmmt  ^th^^ 
^enit  rtU^reeeivediytttaeMtlnmwiliit'm 
meaning  tftheprovite  t»tte.\^%l(  I*  KW.^ 
66;  andareeidenea  qf  *ee  yemre,  meloMmZ. 
period  during  wUeh  UV/teeiatd,  wUI  nttftet" 
lie  ahUdren  irrtmtovaila.  , 

Upon  appeal  againat  aa  oidar  far  the  isaWJ* 

two  diiUrfa  from  tte  fanwahip  of  Mmiiliidw  » 
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9UEEN>S    BENCH. 


QUEEN'S    BENCH. 


QUEEN'S   BENCH. 


Beasioni  confirmed  tbe  order,  subject  to  a  cue. 
Khe  paapen  bad  resided  ia  the  township  of  Man- 
Aeater  for  eight  years  next  before  the  application 
kr  the  order.  During  the  first  fire  years  thejr  were 
■ring  with  their  mother,  who  was  a  widow,  and  in 
Be  receipt  of  relief  from  the  appellant  township  for 
lie  support  of  herself  and  the  paupers,  thejr  being 
imder  tbe  age  of  sixteen,  and  unemandpsted.  Their 
Kother  died  at  the  end  of  tbe  fire  years,  and  during 
(be  tiuree  remaining  years  the  paupera  bad  tbem- 
NlTes  received  relief.  Tbe  question  was,  whether 
ftey  were  removable. 

Pmhley,  in  support  of  tbe  Order  of  Sessions. — 
The  point  here  ia,  that  the  relief  given  to  the  widow 
OB  account  of  the  children  was  relief  to  the  widow 
imly,  by  virtue  of  4  &  5  Wm.  4,  c.  76,  s.  56,  which 
provides  that  "  any  relief  given  to  or  on  account  of 
any  child  or  children  under  tbe  age  of  sixteen,  of 
aay  widow,  shall  be  considered  as  given  to  such 
widow ;"  but  the  object  was  to  render  tbe  mother 
IS  well  as  the  child  chargeable  by  such  relief,  and  so 
to  enable  the  parish  oncers  to  remove  her  with  tbe 
chUd.  It  is  not  leaa  relief  received  by  the  child, 
because  it  is  made  also  relief  to  the  mothor. 

Cimck,  contra. — The  words  of  sec.  56  of  tbe  Poor 
Law  Act  are  very  azpUdt ;  and  if  the  Legislature 
bad  intended  that  tbe  relief  should  be  couMered  as 
pven  to  the  child  as  well  as  to  the  mother,  nothing 
ironld  have  been  euier  than  to  sav  so. 

Lord  Campbeu,  C«r. — I  asa  or  opinion  that  these 
shildren  were  removable ;  and  if  thej  were  not,  it 
«iteinly  would  be  a  monstrous  violation  of  the  in- 
wntion  which  the  Lagislatnre  had  in  passing  the 
>  It  10  Vict.  c.  66.  The  intention  was  to  uiolect 
kom  removal  in  those  cases  where  there  bad  been 
a  industrial  reaideoce  ID  apaiiab  for  five  years;  and 
hey  have  anxioasly  ezcMded  the  period  daring 
vhich  parookial  rriief  ia  reeoved.  Here  the  case 
inda  tbs*,  ia  fact,  the  paupers  did  receive  iriief 
hnring  thaw^olepetiod;  bat  reliance  is  placed  apon 
m.  56  of  the  Poor  Lmt  Aaaeadsaent  Act.  That 
Bakes  relief  given  to  or  ca  aeoouat  of  tha  chiMnB 
elief  g;i*eii  to  the  mother;  but  it  does  not  exdade 


say  that  I  cannot  at  all  acquiesce  in  the  distinction 
which  has  been  drawn  between  vowels  and  conso- 
nants. I  allow  that  a  single  vowel  may  be  a  name; 
but  why  may  not  a  coosonaat  only  ?  Indeed,  I  have 
just  been  informed  by  a  gentleman,  on  whose 
accuracy  I  place  tbe  most  implicit  reliance,  that  be 
knows  a  laoy  who  was  baptized  by  the  name  of  D. 

Pattbson,  J. — I  haveneard  no  authority  for  say- 
ing that  a  recognizance  in  this  form  would  not  be 
good. 

WiaBTMAtf  and  Eblb,  JJ.  concurred. 

Judgment  far  tht  Croum. 


ta  b«ng  rriief  to  tha  children  as  well  as  the  parent; 
od  tbe  obvioas  objeetof  it  was  to  make  it  rabef  to 
he  pareat,  so  that  the  parent  lai^t  ba  removable 
■  well  as  tbe  child.  It  does  not,  ia  my  opinioa, 
Act  tbe  conatmction  to  be  pot  upon  the  first  see- 
iooof9&10Vict.e.66:  and  theae  chikben,  tbete- 
ioM,  baiaK  in  tbe  receipt  of  relief  during  the  whole 
Micxt  of  their  raadeace,  did  not  acquire  the  right 
I  BieinoTafeility . 
PATOSSOsr,  i,— Tha  latter  aroviso  te  a.  1  of  9«  10 
iet.  o.  66,  seems  onl^  to  upiy  where  tiie  pareat  is 
Kvet  and  the  qaesboa  therefore  is,  whether  dw 
artier  proviso  to  tiiat  seotioa  appliea  to  tUa  case ; 
■d  I  dio  not  aeewhy,  beesuse^  by  a  provision  of  the 
'ear  Law  Amendnent  Act,  relief  ta  the  children  is 
I  be  eonaidarsd  aa  relief  to  tbe  widow,  it  is  the  lass 
a  that  ocoowBt  relief  received  by  the  oiuldMB. 
WMamAM  and  £u.s,  JJ.  eonconed. 

___       Order  confirwui. 

Rae.  e.  TiKiM. 
'ttofmbimmee  t»  ittp  Ik*  |Mae*— AToiiMt  of  Jm- 

titm—IitUml  /sMflV— Sei.  ^  agmbut  mretg. 
1  mrit  4^  act.  tk.  apea  «  rteagnixuitce  of  Hktataee 

dttrittd  tMijuMcftplM  milial  IHttrt  tftktir 

i%riiHtm  mtmtt : 
laid,  s^^oa  Stmwrrtr,  Uat  OU  writ  war  good. 

ScL  fa.  «pen  a  recegnhance  of  the  peace  agsiaat 
ta  defendant,  who  was  one  of  the  bail.  The  writ 
Itegad  tha  reoaainiaanae  ta  have  been  acknowledaad 
elMe  "  Lee  Townsbeod,  Esq.  and  J.  H.  Harper, 
!■»"  two  jasticaa  ef  Chashje. 

IJeiBUTer. 

Cole  ta  snivort  of  Ae  deiauwer.  1.  Tbe  writ 
■Kht  to  shew  that  the  34lh  and  SSth  ndes  of  prac- 
oe  an  tke  Crown  aide,  made  by  tbe  judges  of  tWs 
mrt  poraoant  to  6  Vict.  c.  20  (see  Comer's  Crown 
•ea    Ponns,    p.  6).  hove  bean   eoraplied  with. 

nM  noaoaa  of  the  joatioes  sre  not  suMeieBtk  set 
It.  'It  has  been  held  that  a  single  vowel  nay  be  a 
MB*,  kot  that  a  consonant  cannot.  (Loimut  f. 
mtdeUt.  6  C.  B.  577;  MUlor  r.  Mof.  3  Ex. 
U)  [Bmls,  J.— Are  all  legal  proeaedinn  void,  if 
Chriatian  none  is  impeefeutly  written  ?  I  think  I 
n«  oftea  seen,  in  eoasasissiens  of  oyer  aad  ter- 
iaaiv  the  Chriatisn  names  of  tbe  eoawlsaionere 
«%iiatod  bv  initiabi  only.  These  jnatioes  may  be 
"daaignated  ia  the  ooomsissioa  ef  tiw  peace. 


.r  to  sav  that  tha  reeogniamce  is  void ; 
It  in.|iUadrng  it,  eitlier  the  names  ought  to  be  set 
rtfc  mllr.  Cft  aa  eoEeose  fcr  not  doiag  so  allagsd. 
AtplmHd,  contrii,  was  not  oaHad  apoa. 
I^rdCAMniEix,  C.J.— Itiunk  Aattkenisnathing 
cither  poiirt.  Na  aa^iimity  has  beea  dted  ilsr  the 
aMaa  that  tl»  coiaplisaea  witt  certMa  ndas  of 
>  nwat  be  stated  iatkewriti  aisd  as  toUM 
•f  the  uiagisUatas,  it  is  said  ttiat  tibay  are 
b^  initial  letters;  bat  I  da  not  know  that 
ay  aa»e  initials;  it  may  be  lir.  Harper's  proper 
y<lBiiiat  name.  I  do  not  tlihik  that  the  objeetkms 
ken  by  special  demuaer  to  deelaratiana  upon  bffis 
cri change  apply  to  a  case  like  this;  bat  I. 


Rbq.  e.  Thk  Inhabitants  or  Priest  Svtton. 
Irrenuntable  Itmatie  patmr — Cott$  qf  removal  to 

mid  mamtenance  in  iu]/lum — GUbtrft  anion*. 
8te.  5  q/'12  ic  13  Vict.  c.  103,  providing  that  the 
eoti*  qf  lunatic  poor,  who  are  irremoteable,  ehall 
be  borne  by  the  common  fund  qfthe  union,  com- 
prieing  the  parith  in  whtcA  the  pauper  wot  reti- 
dent  lU  the  time  of  hie  removal  tnto  the  aeylum, 
appliei  01  well  to  union  under  GilberCe  Act  at 
to  uniant  formed  under  the  Poor  Law  Amend- 
ment Act. 

Upon  appeal  against  an  order  of  two  justices  for 
payment  of  the  costs  of  maintenance  of  a  lunatic 
pauper  in  an  asylum,  the  Sessions  confirmed  the 
order,  subject  to  a  case. 

Tbe  lunatic  pauper,  at  the  time  of  his  removal 
into  the  asylum,  resided  in  a  parish,  which  forms 
port  of  an  onion  created  under  Gilbert's  Act  (22 
Geo.  3,  e.  83) ;  and,  if  not  a  ^lunatic,  would  have 
been  exempt  from  removal  by  a  fire  years'  residence 
under  9  &  U)  Vict.  c.  66.  Tae  pauper  was  removed 
into  the  Asylum  ia  October,  1818,  but  tbe  order  in 
question  was  made  on  tbe  4th  May,  1850,  and  ordered 
the  treasurer  of  tbe  guardians  of  the  union  in  which 
tbe  parish  of  bis  settlement  was  situate,  and  also  the 
overseers  of  that  parish,  to  pay  to  the  overseers  of 
the  parish  ki  which  he  had  resided  tbe  expenses  in- 
carred  in  the  maintenance  of  the  pauper  in  the  asylum 
from  the  4th  of  May,  1849,  to  tbe  date  of  the  order, 
and  also  the  costs  of  bis  future  maintenance. 

Hall,  m  support  of  the  order. — 1.  The  statuts 
12  &  13  Vict.  c.  103,  s.  5,  does  not  apply  to  Gilbert's 
umons,  but  only  to  unions  formed  under  the  Poor 
Law  Amendment  Act.  That  section  is  part  of  a  code ; 
it  is  sapplemeatal  only  to  the  provisions  contained  in 
U  &  12  Vict.  e.  110.  sees.  1  and  3;  and  to  sees.  1 
and  3  of  12  &  13  Vict.  c.  103;  and  all  those  pre- 
vious sections  dearly  refer  only  to  unions  under 
tke  Poor  Law  Ameadmeot  Act.  If,  therefore, 
see.  5  of  tbe  lattsr  Act  is  held  to  apply  to 
Gilbert's  unions,  there  will  be  a  different  law 
with  regard  to  tbe  muntenanoe  of  irremoveable 
paupers  who  are  lanati(^  and  irremoveable  paupets 
who  are  net  luaatio.  The  section  was  rendered 
neeesasry  by  tbe  decision  in  R.  v.  Leaden  Koothing, 
12  Q.B.  181.  (He  reftrred  also  to  sees.  28  and  29  of 
4  &  5  Wm.  4,  0.  76.)  Secondly,  sec.  5  of  12  &  13 
Vict.  o.  103,  apf^es  only  to  "costs  and  expenses 
incurred  since  the  25th  March,  1849;"  and  as  the 
removal  of  the  pauper  into  the  asylum  took  place  in 
October,  1848,  tbe  expense  of  that  removal  clearly 
woald  not  be  a  charge  upon  the  union  fund.  Tbe 
question  is  whether,  in  such  a  case,  the  section  applies 
to  the  subsenient  expenses  of  maintenanoe.  If  so, 
an  order  on  the  peiirii  of  settlement  would  be  aecss- 
sary  for  the  expenses  ef  removal,  and  an  order  on  the 
uaien  of  residenoe  for  tbe  expenses  of  maintenance 
rince  tbe  25th  March.  Tbiidly,  even  though  the 
5th  section  should  be  held  to  afwly  to  this  case,  it 
ma*  be  qoestioDed  whether  tbe  order  ought  not  ttill 
to  be  made  upon  tbe  parish  of  settlement  accordiag 
totheeaid  seo.of8<(.9Vict.c.  126.  That  seotioa 
is  net  repeided,  and  the  effect  of  sec.  5  of  12  &  13 
Vict.  0.  103,  would  be,  in  tbe  case  of  irremoveable 
Innntir  paupers,  to  make  that  order  enure  as  an 
order  apoa  ue  anioa  of  residence.  In  A.  v.  Wigton, 
20  L.J.  110,  M.C. 

Paehlep,  contrit. — R.  v.  Wigton  decides  this  case 
if  the  Sth  see.  of  12  &  13  Vict.  e.  103,  apphes  to 
Gilbert^t  unions ;  and  it  does  so.  The  words  are 
ooite  large  eneogb,  and,  by  sec  109  of  the  Poor  Law 
Amendmeat  Act,  " Union"  is  iaterpreted  to  mean 
OiHMifs  as  wett  as  other  naioos.  (He  also  referred 
to  U>  &  11  Viet.  e.  110.) 

Lord  Campbbli,,  C.J. — The  qoestieB  appears  to 
be,  whether  a  GilbeK's  union  is  an  anion  within  the 
iaaaniagofse6.5of  12&13Vk:t.e.  103.  Itdeariy 
is  so,  giving  to  tha  words  of  that  section  their  natural 
and  grammatical  construction ;  and  if  we  refer  to  the 
iatt^iretation  olaase  of  the  Poor  I«w  Amendmeat 
Act,  wbidi  mast  be  considered  as  apfdyiag  tosU 
theae  later  enaetaients,  we  fiad  it  expreMjr  provided 
that  the  ward  "naiea"  shall  inetaale  unieas  fonaed 
under  GObart^a  Act. 

PATTSseir,  WMBTMikN.  Bad  Bblb,  JJ.  eoik. 
oatoi.  Order  qfeettione  fumhed. 

Baa. «.  Tii«MS8  Pooooa  and  Othen. 
Gwwnsf'e  fcurhftiwi    Ma«stsiy>fir    itVaafwt  of 

a  rood. 
A  ettomet'e  MfsotMiea  aUeged  that  Me  d^endante 
««M*MlMr  qif*  raa^aaAroa  ArfyJ^diai , 


ment,  and  that  it  wot  their  duty  to  eontraet  for 

the  reparation  qf  that  road;  thai  they  felotUoielM 

did  neglect  and  omit  to  eomtract  fyr  the  repm'O. 

tion  thererf,  whereby  the  oome  became  oery  rmm- 

one,  miry,  i(C.,  and  a  cart,  which  the  deeeosMf 

wat  driving  along  the  road,  went  into  a  hole,  and 

thedeeeated,  being  thrown  out,  euetained  Mu- 

riee  of  which  he  iffierwarde  died : 
Held,  bad,  for  not  ehewing  aay  eueh  negleet  of 

duty  ae  eould  render  the  trueteee  guUty  teTmmt' 

elttughter. 

This  was  a  rale  to  quaah  a  coroner's  inqninijioa 
which  had  been  removed  into  tlds  Court  by  eer^ 
tiorori.  The  inquisition  alleged  that  the  defiBadaalB 
were  tbe  trustees  of  a  public  road  under  an  Act  at 
Parliament;  that  it  was  their  duty  to  contract  ite 
the  due  reparation  of  the  said  road  ;  that  they  IUo>. 
niously  did  neglect  and  omit  to  contract  for  tha 
repair  of  the  same,  whereby  it  became  very  miryr, 
mmoBS,  deep,  broken,  aad  in  great  decay ;  and  ttiat 
a  cart,  which  tbe  deeeased  was  driving  aloi^t  Ob 
road,  fdl  into  a  bole  in  tbe  road,  and  by  reaaoa 
thereof  the  deceased  was  thrown  out,  and  nwrtainnd 
the  injuries,  of  which  be  afterwards  died. 

Charttoei  shewed  cause.  This  case  is  not  distik* 
guishable  from  those  of  persons  who  have  the  charge 
of  machinery  at  mines,  of  signals,  or  locomotlvea  oa 
railways,  and  tbe  like ;  and  there  are  many  praea> 
dents  of  indictments  for  taanslaa^ter  in  audi  eaaas 
whom  death  has  been  occasioned  by  a  ne^eet  ef 
duty  on  the  part  of  the  persons  so  intrasled.  (R.  n 
Barrett.  2  Cor.  &  K.  343;  B,  v.  Hainee,  ib.  SfiSi 
R.  V.  Gregory,  5  B.  &  Ad.  555.)  Here  a  public  Mf 
was  east  upon  the  trnstees,  and  they  woe  sn<Mi 
rised  to  raise  money  by  rates  for  the  purpose;  and  if 
their  ne^ect  of  duty  has  caused  the  death  of  aaothei:, 
they  are  guilty  of  manslangbter. 

Haytt,  contrH,  were  not  called  upon. 

Lord  CAirpBBi.L.  C.  J.— The  cases  cited  sbaw  • 
personal  duty,  tbe  neriect  of  which  has  diieuUy 
caused  death;  and,  no  doubt,  where  that  is  the  case, 
a  eonvictioB  of  mandaugbter  is  right.  Bat  how  do 
those  cases  spfdy  to  traetees  of  a  highway  ?  How 
can  it  be  said  that  tiieir  omission  to  raise  a  rate,  «■ 
to  contract  for  tbe  reparation  of  tbe  read,  directff 
causes  the  death  ?  If  so,  the  sarveyora  or  the  ia- 
habitaats  of  the  pariah  Would  be  equally  gnilir  of 
manskmghter;  for  the  law  casts  upon  them  tbe  do^ 
of  keeping  the  roads  in  repair.  To  upheld  this  ia< 
qoirition  weidd  be  to  extend  the  criminal  low  in  m 
aaost  alarming  aiaaner,  for  which  there  is  no  {ariB« 
ciple  or  precedent. 

Pattesom,  J.— This  ia  rerily  too  eBtiavagaat. 

Wightman,  J.  concuned.  ■ 
Eblb,  J. — In  aU  tbe  cases  of  indictment  for  man- 
slaaghter,  where  the  death  has  been  oeoaaicoed  by 
omissioa  to  discharge  a  duty,  it  will  be  found  that 
the  duty  was  one  connected  with  life,  so  that  tha 
ordinary  consequence  of  neglecting  it  would  be 
death.  Such  are  the  cases  of  machinery  at  mines, 
of  engine-drivers,  or  the  omission  to  supply  food  to 
bdi^ess  ii^nts.  infwMMoa  fuaehed. 

Rbo.  v.  Cbablbswortb. 

Highway  —  Obelruelion  —  JAmUed  dedication  — 
Xeeertation  ef  right  to  eron  ptibHc  road  with 
traxMroade. 

A  public  tumpihe-road,  which  went  over  the  pro- 
perty qfa  large  pit  owner,  woe  eroeeed  by  tram- 
roaJe  leading  to  Ihe-pite.  Ae  pite  were  sinoad 
on  one  aide  of  the  road,  tram-road*  leadinf  lo 
and  from  the  pite  had  aUeaye  fiir  many  yearo 
been  made  aerot*  the  road.  Th^  were  let  Mo  • 
groove  in  the  road,  to  thai  the  higheet  pari  qftka 
tram-road  wat  on  a  level  with  the  tanipihe^road. 
By  the  J\a-npike  Act,  the  lr%ieteee  qf  the  road  hml 
power  to  grant  Heeniet  for  thete  iram-reade- 
Upon  an  indieimentfor  obetruetina  the  road : 

Held,  that  the  traat-roade  were  an  oittruetion,  and 
thai  there  eould  not  be  a  dedleotien  to  the  pabBa 
with  a  reeerealion  by  the  owner  qfthe  tail  qf  He 
power  to  make  at  many  qf  tueh  tram-road*  ae  he 
thould  tkmk  right  for  the  cometnient  uee  qf  Ml 


property* 
IndietBii 


ndietment  for  obetracting  a  publio  highway,  tried 
before  Creaswell,  J.  at  York,  when  a  vardict  waa 
taken  for  the  Oown,  aabject  to  a  case.  It  appeared 
that  tbe  highway  in  qaestioa  vras  a  tarapiko-raad, 
under  tite  laaaageawnt  of  ttustees  appointed  by  a 
local  Act;  that  it  went  over  the  property  of  Lord 
Stourton,  who  was  the  owner  of  many  cool-pits  em 
the  weat  side  of  the  road.  For  the  ceaveaieooe  of 
conveying  the  coal  from  those  pits,  tram-roads  hid 
been  laid  down  across  the  tarapikeHwad ;  aad  Ibr 
many  yean,  as  oAea  aa  a  pit  was  opened,  a  n«r 
tuam-road  was  laid  down.  The  tram-roads  wcsa 
auric  in  a  groove  in  the  read,  so  that  tbe  higheat 
part  of  the  tram-road  waa  on  a  level  «^  tbe  ton* 
pike-read.  By  their  Act  of  Pariiaaent,  Ae  trastaaa 
of  tbe  tampike-roed  had  power  to  nant  UoanaeB 
for  the  formation  of  these  traowroadt  serosa  the 
taamike-road;  bat  tie  Bcense  had  been  obtasnsd 
for  tne  fonaolion  of  the  tram-road  wbKb  wat  tht 
tulject  of  Am  \ 
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QUEDTt   BENCH. 


Tomlimum  appeand  for  the  Crown,  bat  the  Coort 
caOednpoD 

Hardu,  eontrL — ^There  was  no  such  obstruction 
to  the  bvbwar  ai  amoonta  to  an  indictabk  nniaanoe. 
nie  tram-roaa  preaenta  no  obstacle  to  the  passage 
of  vehicles  alone  the  road.  (K.  t.  Ti*dull,  6 
Ad.  &EU.  UZilleg.  t.  Bumtll,  6  B.  &  C.  566; 
Reg.  T.  Ward,  4  Ad.  &  EU.  384)  (a).  2.  The 
evioenoe  shews  that  there  has  only  been  a  partial  and 
Umited  dedication  of  this  load  to  the  public.  These 
tram-roads  haTe  always  been  made  as  often  as  pits 
hare  been  opened ;  and  it  must  be  taken  that  in  de- 
dicating the  road  to  the  pablic,  he  reserved  aright  of 
way  for  the  carriage  of  his  coals  Erom  the  west  side 
across  the  road ;  and  if  so,  he  is  entitled  to  carry 
fbem  across  in  the  most  convenient  mode.  {R.  t. 
CKori<v^2  Q.B.  Rep.  515;  Dand  t.  Kirtgtcote.b 
Mee.  &  W.  174 ;  Jfarquu  iff  Stafford  i.  Co^neu.  7 
B.  ft  C.  257(ft). 

Loni  CAMrnri.T.,  C.  J. — I  do  not  tliink  that  Mr. 
Hardy  lias  succeeded  in  shewing  any  ground  why  this 
prosecution  should  not  be  sustained.  Fiist,  he  says 
that  there  is  no  obstruction.  Now  1  do  not  lay  any 
stress  upon  the  ob^struction  occasioned  in  the  making 
of  these  tram-roads,  because  that  is  not  charged  in 
the  indictment ;  but  taking  the  descri  iition  of  them 
£rom  the  case,  I  cannot  lielp  saying  that  they  must 
necessarily  lead  to  some  inconveniencii  to  traTeUera 
passing  along  that  road ;  and,  in  my  opinion,  they  do 
constitute  an  indictable  nuisance.  But  tiien  it  is 
suggested  that  the  owner  of  the  soil  hits  reserved  to 
himself  a  right  to  make  as  many  of  thtiae  tram-roads 
across  the  highway  as  be  likes  for  the  convenient  use 
(Uilbenjoyment  of  his  own  property  ;  but  no  authority 
UBDeen  cited  for  tlie  position  that  a  dedication  of  a 
ffighway  may  be  accompanied  by  so  l:irge  a  reserva- 
tion as  that ;  and  I  think  it  cannot.  I  hope  that  no 
inconvenience  will  result  from  our  decision  j  because 
the  trustees  have  a  right  to  grant  licimaes  for  the 
purpose,  whenever  such  license  ought  to  be  granted 

Patteson,  J. — I  can't  doubt  that  i^he  road  most 
to  some  extent  be  rendered  Ics.s  sare  for  passengers 
upon  it  by  these  tram-roads;  and  n?  to  the  oUier 
point,  how  can  there  be  a  reservation  ^o  large  as  that 
which  is  suggested  ? — a  reservation  of  li  right  to  croas 
the  road  not  confined  to  any  particular  places,  but 
wherever  and  often  as  he  finds  convciiiiint  for  the  use 
of  his  property.  If  the  tram-road  ha<l  been  made  by 
the  license  of  the  trustees,  it  may  be  doubtful  whether 
an  indictment  could  be  sustained ;  l>iit  the  trustees 
may  sot  only  grant  a  license  for  the  tram-roads,  bat 
require  their  removal,  and  a  penalty  ii  imposed  for 
not  removing  them  when  required. 

'WiOHTMAN,  J.,  coBcurrea. 

Eklx,  J. — 1  am  only  de^rous  of  confining  my 
judgment  to  thii  ease.  If,  in  &ct,  these  tram-roads 
are  no  nniaanoe  to  the  highway,  that  ought  to  have 
been  foond  in  the  case. 

Judgnuntfor  the  Cntm, 

Kco.  V.  St.  Gioboe's,  Bloombbvbt, 
Poor — Settlement  ly  apprtntieuhip — Alloteanee  of 

indenture  iy  a  eingle  police  magttirate — Binding 

tritiin  a  city  or  tovm  corporate. 
A  tingle  police  magietratt,  titling  at  a  police  court 

wtMta  Me  MetropoKtanPolice  Dietrict,  hai,  by 

virtue  (tf2l(i  Viet.  c.  71,  «.  14,  mthoHly  to 

make  a  valid  allowance  t^  a  pariek  indenture, 

tmdtr*.  i^it(\  Wm.  4,  e.  63. 

Upon  appeal  aeaiost  an  order  of  removal,  the  Ses- 
■lons  oonrnmed  the  order,  subject  to  a  case.  The 
respondents  relied  upon  a  settlement  by  apprentice- 
ship, gained  in  tiie  appellant  parish ;  and  the  question 
WM  whether  the  indenture  had  been  sufficiently  al- 
lowed under  s.  3  of  3  &  4  Wm.  4,  c.  63.  The  allow- 
ance was  by  Mr.  Dyer,  a  police  magistrate,  sittinj;  at 
one  of  the  police  conita  within  ibe  Metropohtan 
Police  Districts ;  and  both  the  parishes  of  St.  James 
and  St.  Anne,  firom  which  and  into  which  the  pauper 
mi  bound,  were  found  to  be  situate  in  the  county  of 
Middlesex,  and  the  city  and  Uberty  of  Westminster. 

PaMey,  in  support  of  the  order  of  Sessions. 
— Tbit  wat  a  binding  within  the  city  of  Westmin- 
iter ;  and  therefore,  by  see.  3,  of  3  &  4  Wm.  4, 
C  63,  an  allowance  by  two  justices,  one  for  the 
eooalT,  and  the  other  for  the  dty,  was  necessary ; 
but  Bur.  Dyer  filled  both  characters ;  and  by  2  &  3 
'^^et.  c.  71,  ■.  14,  a  police  magistrate,  sitting  at  a 
ToUce  CeiDt  within  the  metropolitan  police  diitrict, 
may  do  alone  any  act  which  is  by  any  law  directed 
to  be  done  by  more  than  one  justice.  (R.  v.  TVr- 
wkitt,  19  b.  J.  249,  M.C.) 

Hodgei,  oontri.— The  distinction  between  this 
otM  and  R.  v.  TyrteMtt  is,  that  hero  the  Act  is  le- 
qoired  to  be  done,  not  merely  by  more  than  one  jos- 
aoe,  bat  by  justices  of  diilerent  jurisdiction*.  The 
main  object  it  the  enactment  contained  in  see.  3  of 
S  &  4  Wm.  4,  e.  63,  wouU  be  defeated  if  an  aUow- 
aaee  by  a  tin^  individual  should  be  held  sufficient. 
Two  separate  dasses  of  persons  cannot  properly  be 
reuesented  by  a  single  individuaL  CR.  v.  SMptan, 
8  B.  i  C.  772,  Is  in  point. 

Lwrd  CxMPaaLL,  C.J.— The  Legislature  seems  to 


I^J 


;•)  See  s)w  S.  V.  XXto,  U  Law  T.  I8f . 
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have  intended  nniiusally  to  empower  one  polioe 
magislTato  at  a  poUce  court  to  do  what  otherwise 
could  only  be  done  by  two  or  more  magiatcato*;  and 
the  langnajte  used  is,  I  think,  suflctently  lai^e  to 
carry  that  mtention  into  eflect.  Then  this  is  an  act 
to  be  done  by  more  than  one  justice,  and  it  may 
therefore  be  done  by  a  single  police  magistrate  at  a 
police  court;  and  it  would  oe  matter  of  regret,  if  by 
nice  distinctions  between  the  acte  which  coald  and 
the  acte  which  could  not  be  done  by  a  single  polioe 
magistrate,  proceedings  of  great  importance  might 
be  nullified. 

Patteson,  Wiohtmah,  and  Bblb,  JJ.  eon- 
cnrred.  Order  confirmed. 

Raa.  V.  Thx  Lomdom  and  Nobtb-Wbstuin 

Railttat  Company. 

Mandamus  to  complete  a  raihoay  after  expiration 

Hfthe  compuleory  pmcert  of  the  company . 
Manoamas  teill  not  tie  to  command  an  impot- 
eible  thing,  even  though  the  impoteibility  may 
have  mriun  from  the  laches  t(f  the  drfendant*. 
nerdore  where  a  raihoay  company  had  neg- 
lected to  take  lands  for  the  purpoet  of  mating  a 
portion  <^  their  line  within  theperiod  limited  for 
the  eontmuance  of  their  compuleory  poweri,  the 
Court  rrfueed  to  ieiue  a  peremptory  writ  q/' man- 
damus commanding  thmi  to  purchate  lands  for 
the  purpose  qf  completing  md  to  complete  the 
line. 

Mandamus,  tested  22nd  of  April,  1850,  to  the  de- 
fendants, commanding  them  to  ponibaae  the  lands 
necessary  for  making  one  of  thdr  brandi  railwavs, 
and  to  make  and  complete  the  same,  alleging  a  de- 
mand on  the  18th  of  Jan^  1849.  Retnm  thereto 
setting  fordi  (amongst  other  thiiws,  a*  want  of  fWnds, 
&e.)  that  by  the  special  Act  of  Fhrliament  autho- 
rising the  oonstmction  of  the  line  in  question,  the 
compulsory  powen  of  the  company  for  taking^  land 
had  expired  before  the  day  on  which  the  writ  was 
tested,  vis.  on  the  27th  of  July,  1849.  Demurrer  to 
the  return. 

Wednesday,  April  30. — Knowles,  in  support  of 
the  demurrer. — These  Railway  Acte  are  treated  as 
eontracte  between  the  company  and  the  public,  the 
spedfic  pcnrformanoe  of  which  may  be  compellMl  by 
mandamMs.  {Stakemorey.TheOlawtorganshireCa' 
nal  Company,  1  Myl.  &  K.  162 ;  Jl.  v.  Oimherworth, 
3B.&Ad.l08;  i{.v.£<foe£«ne,4Ad.ftBU.72S;  R. 
V.  Cmnberworth,  ib.  731.  It  is  of  great  impoitBiiee 
that  companies  should  be  compellable  to  make  their 
branches  as  well  aa  their  main  lines.  [Lord  Camp- 
BELL.C.J. — They  certainly  would  be  bound  to  do  what 
theAictieqnired,  if  it  were  possible.]  That  question 
waa  considered  in  R.  v.  79f  Sasftm  Counties  Bail' 
way  Company,  10  Ad.  ft  Bll.  531 ;  but  the  Court 
answered,  "  Soeh  difficulties,  be  th^  more  or  leas, 
should  have  been  duly  eatlmafted  before  the  under- 
takers pledged  tiiemsehres  to  the  ezeoutioB,  (brtbe 
sake  of  obtaining  such  large  and  extensive  powers, 
as  most  certainly  are  vested  in  them,  for  the  pnr- 
poses  already  mentioned;"  and  in  many  subsequent 
cases,  want  of  fkmda  and  other  snggested  grounds  of 
impossibility,  have  been  held  no  answer  to  a  writ  of 
mandamus,  commanding  the  company  to  do  an  act, 
which  they  had  nndertUKn  in  their  Act  of  Parlia- 
ment to  do.  (0>il«ii  V.  Wiliinton,  18  L.  J.  378, 
411,  Ch. ;  CarUsU  v.  The  South  Eastern  Railway 
Company,  19  L.  J.  477,  Ch. ;  R.  v.  T!i<  iMton 
Roads  Trustees,  1  Q.  B.  860 ;  B.y.  The  Commis- 
sioners of  Woods  and  Forests,  19  L.  J.  497.  Q.  B. 
R.  V.  Tve  Clerkenwell  Improvement  Commissioners, 
12  Law  T.  241 ;  Reg.  v.  THe  Birmingham  and 
Osfiard  Railway  Company,  19  L.J.  453,  Q.  B.  and 
in  R.  V.  The  Birmingham  and  Oloueetter  Ratheay 
Company,  2  Q.  B.  61,  the  Court  expressly  say, 
"with  respect  to  the  rest  of  the  retorn,  tMt  the 
company  comioi  now  obey  the  writ,  for  the  reasons 
therein  specified,  we  have  had  ftequent  oocasion  to 
observe  that  we  consider  such  an  excuse  inadmis- 
sible." The  company  ii  not  to  be  permitted  to  take 
advantage  of  ite  own  wrong.  In  the  present  case, 
however,  the  impossibility  is  not  made  out, — because 
the  company  may  be  able  to  contract  with  the  land- 
ownen,  although  their  compulsory  powers  are  at 
an  end ;  and  when  they  were  appuea  to  to  do  the 
act  which  the  writ  commands,  their  oomnilaory 
powen  had  not  expired.  If  they  originate  the  pro- 
ceedings befora  the  time  has  expired,  toat  is  enough ; 
the  subsequent  step*  for  the  purpose  of  ascestaiiung 
the  amooit  of  parehase-money,  or  oompensation. 
may  be  taken  afterwards. 

Sir  F.  Kelly  contri.— 1.  Mandamus  is  Bot  the 
proper  remedy  in  a  ease  like  this.  The  Railway  Acta 
oonlsin  no  oompulaory  word*  as  to  tiie  oonstmction 
of  the  line ;  they  merely  empower  the  companies  to 
make  their  lines :  they  do  not  require  them  to  do  *o. 
In  the  cases  dted  the  writ  has  issued  to  compel  the 
execution  of  a  bridge,  or  some  other  work  expready 
required  by  the  Act  of  Parliament,  to  be  constmoted 
in  a  particular  manner.  In  R.  v.  neBaelem  Coun- 
ties Railway,  the  question  waa  not  judicially  de- 
termined, thon^  aa  opinion  wa*  expiessed  1^  the 
Court.  It  is  said  tint  the  eompany  ought  to  have 
givan  notiaa  of  their  intantiaa  to  lake  iba  land*  b*. 


fore  the  compulsory  powers  expired,  or  tiist 
ought  BOW  to  enter  mto  ooatncto  for  tte 
of  the  lands ;  but  a*  they  have  no  ftiadt  fcr 
purpose,  they  ought  not  to  enter  into  saidi 
and  the  demand  made  upon  them  to  ooi 
branch  was  only  made  a  few  weeks  tMfore 
expired.  Will  imnuiaanis  Be  to  compel  the 
ante  to  do  a  thing  wUeh  is  not  vrithia  their 
power  ?  [Lonl  Caupbsll,  C-J. — 8osne  of  tliel 
owners  may  be  under  disaUHty,  and  even,  if  wite 
unable  to  sell.]  All  the  power*  of  tlie  eoaf^[ 
which  could  enable  them  to  make  tbia  braacfc,  ^ 
if  they  got  the  land,  cease  in  July  1851,  kmg  bdjf 
the  branch  could  be  completed.  This  is  a  smi^ 
mus  to  subject  the  members  of  this  ixHnpaBy  to  |A 
petasl  imprisonment,  or  to  ccaaptA  fbaa  to  ledl 
themselves  to  the  mercy  of  tiie  Court,  or  ta  fait 
the  Legislature  for  relief.  As  a  mode  of  tsmtof 
the  performance  of  the  act  reqaficd,  it  mtt  it 
wholly  inoperative.  R.  v.  Round,  4  Ad.  tB-lH 
is  in  point  (a) 

Knowlee,  in  reply. — ^In  Jt.  v.  T%e  8et&%  wi 
Wye  Railway  Company,  2  B.  ft  Aid.  646,  At  urn. 
damns  wa*  to  rcinatato  the  railwmy,  aot  to  oart 
any  particular  wori[  according  to  tbe  expsuas  lefik 
mcnte  of  the  statate.  Uereat  all  coimtelheRlai 
ia  deariy  bad,  for  not  shewing  that  the  Ad  am- 
manded  is  imposdble.  It  is  oonafateat  witk  H 
retnm  that  the  company  might,  vritfaoot  diScA( 
obtain  possession  of  the  land,  and  ■£  once 


the  two  miles  of  railway,  whidi  are  waatiag  tooa- 
plete  the  biancfa  in  que^ion-  Cur.  em.  laK 

juvausm. 

Lord  Campbbll,  C.J.  now  deUwered  the  jd|' 
ment  of  the  Court,  (t)— In  this   caoe  we  sis  d 
opinion  that  the  defondaate  are  entitled  to  ear  ja|^ 
meuL    The  objection  that  tlie  powers  of  the  «•■ 
pany  for  the  compulsory  purchase  of  land  had  a. 
pired  before  the  writ  of  maudiiuiiie  issued,  or  su 
applied  for,  seems  to  ns  to  be  dearly  decisiTe.  Ft 
are  not  called  on  therefore  to    decade   the  ■■ 
doubtful  qneataons,  whetbar  thsra  lay  on  ths  sm- 
pany  an  obligation  to  make  and  complete  th*  wi 
which    might     have     been    enfimied    by    ■■■    | 
damns,     or     whether     the     ia4um      la/ftutil 
sbawsawaatofAiiMls  for  that  purpoaat  arks* ir 
thia  want  of  tends  would  be  au  anauier.    TU  sot 
ot  mandamus,  which  ia  tested  Om  ^Oad.  dar  sfiM 
1850,  command*  the  company  iauoBiiittlf^tff- 
chaae  the  land*  aaeaiiary  for  makfaig;  tamunlaili 
aKeeuHag,and  eomplating  tiie  Birtle  BnuA  Adssy. 
and  extMMion  thereof,  utd  to  make,  emtmlLmi 
complete  the  lame  Birtle  Branch  RaOiar.  asf  «r- 
tension  thereof^  in  yifauanoe  of  the  junMi  Ml 
authorittsB  contained  u  the  redt<d  Act  ofnriBaa*. 
This  special  Act,  the  9  ft  10  Vict.  d.  1SL,  lAHi 
received  the  royal  assent  on  the  27tii  Jdy.lM^ 
enacta,  by  section  18,  that  the  powen  of  tMCOB- 
paay  fiw  the  cosapidaaST  patahaaa  of  ted  AaM 
pnrpoae  of  thi*  Act,  •ball  not  be  wrereiisd  aftarfla 
expiration  of  three  yean  ftom  the  raswirg  of  tit 
Act;  and.  by  section  20,  (hat  the  works  hcnb; 
authorised  shall  be  completed  within  five  yssn  ha 
tbe  passing  of  this  Aot,  and  on  the  expiratmi  of  aak 
period,  the  powen  granted  to  the  oompaay  fcr  o- 
ecnting  the  same  shall  oeaae  to  be  exercised,  txsui 
aa  to  so  much  of  the  same  raspectivdy  as  stall  tair 
been  completed.    The  pow«n  effectually  to  obey  tit 
command  in  the  writ  having  expired  ia  July,  184 
ought  we  in  the  Queen's  name  to  have  givsa  liit 
coamiand  in  the  month  of  April,  1850  ?    On  fd 
considention,  we  think  not.    A  writ  of  auadaaf 
snppoaea  the  rsquiied  act  to  be  poaaible,  and  ts  Is 
obligatory,  when  the  writ  issues.    Qenemlly  tfok- 
ing,  tiie  writ  suggesta  acte  shewing  the  obligatioear 
the  possibility  of  fulfilling  it;  and  a  return  piiisuia|da 
suggestion  aim  traversing  it  is  good.  Rery.nettit- 
mtssionereaf  BewereofBster,  Strange,  763;  Arv. 
Betmd,4A.&E.139;  &«v.iriUtaau,8B.ftC.i81r 
Jtarv.PenWer,  Strange,  1232.    ThesuppoaedoUi^ 
tion  here  is  founded  on  a  public  Aot  <M  Parlisiw<j 
whidi  is  dted  in  the  return,  and  which  wa  an  bsm* 
to  take  judicial  notice  of.    If  it  shew  the  ooapsif 
have  no  longer  the  power  to  do  the  act  commsiwi"! 
tbe  writ  is  bad.    What  power  have  tbe  defendHb' 
now  to  purchaae  the  lands  necessary  for  makiat  • 
line  of  railway  of  several  miles  in  len^  ?     Oa  n> 
return  to  a  peremptory  mandamus  gomg  as  pn|*4 
no  excuse  can  aiterwanls  be  made,  and  the  deiendsair 
must  impUdtiy  and  folly  obey  i^  and  aUds  sq 
penalty  attached  to  it.    Supposing  that  tiiey  mr 
bound  to  pay  any  price  whuai  night  be  doBauM 
however  exorbitant,  can  it  be  reasonable,  and  uud* 
it  be  mpposed  that  all  the  landownen  along  tks  Sar 
would  willingly  sell  at  any  prioe,  and  that  ncos  of 
tiiem  are  nndsr  disability  to  seU?     Mr.  Kntwbi 
contended  that  the  return  should  have  ahewn  *> 
application  to  all  the  landowners,  and  a  refawl  tf 
them ;  but  audi  a  return,  and  the  issues  arising  iw 
it,  would  be  highly  inconvenient ;  and  tf  aJl  hit  TO- 
mieed  to  sell  without  a  binding  contract  having  bsM 
entered  into,  they  might  aftowards  have  chsn|«i 


(a)  The  argument  on  othtr  Doiats  is  omitted. 
?l(l«d   Ompbdi,  OJ.  Patteson,  J.  WigUsMitX. 
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leir  mindi,  and  the  defimdaots  mijilit  be  nibieet 
)  perpetual  imprisonment  for  not  dobiK  what  the 
!W  forbade  them  to  do.  It  was  then  swd  that 
ley  had  violated  the  Act  of  Parliament,  bj  not 
■ly  oompleliDg  the  whole  ef  the  lailway,  and 
lat  they  oof^t  not  to  be  allowed  to  make  an 
ajection  which  amonnls  to  taking  advantage  of 
idr  own  wrong.  Bnt  assnming  tiiat  ^ey  were 
ader  the  obligation  contended  for,  and  that  they 
re  liable  to  be  poniahed  by  indictment  for  a  breach 
f  it,  how  can  we  say  that  the  remedy  now  is  to  com- 
land  them  to  do  what  titey  iuTe  no  longer  the  power 
0  do,  bowerar  obedient  they  may  be  inclined  to  be  ? 
triJMce  was  Tery  property  placed  on  the  case  of 
Ug.  T.  The  BirmmgJiam  and  Olotiettttr  Raibeaj/ 
TomnHtny.  2  Q.B.  47 ;  which,  at  fint  sight,  seems 
ID  anthority  in  favonr  of  the  mmtlaimui  bat,  when 
ooperly  explained,  it  will  be  foood,  en  tUa  point,  to 
leentiUed  to  little  weigfat.  The  mat  straggle  there 
rw,  whether  a  tnmpin  raad,  when  natoied,  most 
le  niade  as  wide  as  it  formerly  was.  There  the 
lOtice  to  do  the  act  had  been  giren  as  nearly  as  pos- 
ible  to  the  tiate  of  the  act  to  be  done,  namely, 

0  leetore  the  tompike  road  to  its  fbnner  width, 
rhich  apparently  reqnired  no  porehase  M  ladd  either 
olnntary  or  compnlaory.  In  the  present  case  the 
rosecntors  were  gnilty  of  laehei  by  giving  no  notice 
}  do  the  act  nntil  the  power  of  doing  it  was  neariy 
zpired,  and  not  applymg  for  a  mmdmmmt  till  a 
nuiderable  time  alter  the  power  expired.  In  tite 
trmer  ease  the  company  might  reasonably  have 
e«n  ezpeoteal  to  be  able  to  do  the  act  without 
owers  for  compnlsory  pnrdiaae ;  bnt  in  the  present 
MB  tUa  is  a  mere  impossibility.  We  therefore 
link,  as  orad  on  principle  as  anthority,  oar  jsdg- 
■ent  anst  be  for  tM  defendants. 

Judgment  fir  i^tndanlt. 

FHdmf,  Mag  9. 
Hi  Jambs  Edmondsok. 
Utaumemt  hg  hulieta  <rf  evmptntalioit  to  kmd- 
■mienr  under  Railieag  AtU—IAmilation  of  time. 
Itat.  II  l(  12  Viet.  e.  43,  t.  II,  appHee  to  en  aueu- 
tnent  kg  jmatieee  ^  eumpentaHtm  to  kmdotenett 
for  landt  punhaied  or  injured  bg  Raitweg  Com- 
paniet;  atdjueticee  haee  no  Juriediclion  to  make 
tueh  aateument  ^fter  the  uipie  iff  Hx  manne 
from  the  lime  when  the  matter  nf  the  complaint 
or  hfformation  arote. 

A  nue  had  been  obtained  for  a  certiorari  to  re- 
lOMM  Wdar  of  two  justices  aseeering  the  amoant 
r  tiMfmm^fim  *i  be  p^  to  Wv.  I^mondson  by 
ka  Leeds  and  Bradford  Railway  Company,  for  land 
iken  bT  the  company,  in  order  that  the  same  might 
«  nashnd,  en  the  grOOnd  that  the  application  to  the 
■saeesM  been  isade  after  thaJspae oTaix  months 
rOra  the  liaae  when  the  matter  of  Mr.  Edmondson's 
omplaint  arose. 

Addiaon,  on  behalf  of  one  of  the  justices,  now 
hiM*d  esMse.  The  order  is  made  nnder  ss.  22  and 
4  of  8  Vict.  c.  18;  and  it  is  said  that  the  limitation 
f  six  months  insposed  by  II  8cl2  yict.  c.  43,  s.  II, 
ppKes  to  snch  a  case.  That,  howerer,  is  not  so. 
t  can  only  eome  noder  that  statute  as  an  order  for 
he  payment  of  money  (s.  1)  j  and  it  is  not  properly 
a  order  for  the  payment  of  money,  bat  an  avrard  or 
ssessment  of  amoant  merely.  The  words  which 
lirect  the  company  to  pay  are  sorplnsage.  The 
Inty  of  the  justices  is  to  settle  the  amoant;  and  by 
tat  8  Vict.  c.  20,  a.  140,  tbst  amoant  may  be  re- 
orered  by  distress.  Sert.  142  shews  also  that  the 
nstioea  are  to  determine  the  amount.  Besides  the 
nachinerr  provided  by  II  &  12  Tict  e.  43,  is  dearly 
nappHcable  to  tlie  case  of  an  order  npon  a  railway 
nrapaay ;  fbr  it  prorides  a  remedy  by  imprisonment. 
K.  T.  Bolfair,  I  Q.B.  66,  was  cited. 
T.F.  Bttii  appeared  for  the  other  uai^stnte. 
Mdl,  oontri,  was  not  called  npon. 
Lord  Campbbli.,  CJF.— I  am  of  opinion  that  the 
spse  of  time  was  a  bar ;  and  that  the  magistrates 
lad  not  jurisdiction.  See.  U  of  II  &  12  Vict.  c.  43, 
novtdes  "  that  in  an  cases  where  no  time  is  already 
>r  shall  hereafter  be  speciaBy  limited  fbr  making 
By  snch  complaint  or  laying  any  sncb  information 
n  the  Act  or  Acts  of  Parliament  relating  to  each 
otticdlar  ease,  such  complaint  shall  be  made  and 
indi  inlbnnatioo  shall  be  laid  within  rix  calendar 
nonttsfrom  Hie  time  when  the  matter  of  snch  oom- 
•™ntor information  respectively  arose."  Now,  to 
■noerstsnd  what  is  meant  by  "  snch  complaint,"  we 
nasttmn  to  tiie  1st  section,  which  shews  thst  the 
let  applies  to  "  all  eases  where  a  oomplaint  shall  be 
nade  to  any  snch  justice  or  justices,  upon  which  he 
irthey  have  or  shall  have  airtharity  by  law  to  make 
my  order  fbr  the  pavment  of  money  or  otherwise." 
pen,  is  this  an  oroer  for  the  payment  of  money  ? 

1  eannot  see  any  reason  for  donbting  it.  The  order 
8  made  nnder  8  Vict.  e.  18,  ss.  22,  24,  which  gives 
he  magistrates  exclusive  jimadiction  where  the  de- 
jyd  fa  under  90/. ;  snd  slthough  nothing  is  said 
^^l»esslv  about  an  order  in  those  sections,  yet,  when 
Mnode  of  recovery  is  provided  for,  in  8  Vk*. 
-w.  s.  140,  it  is  enacted,  th«t  if  the  amoant  asoer- 
«^brthe  jostioss  be  not  paid,  it  may  be  leco- 
■md  by  distress}  viA"  the  juaUeie  hg  whom  tho 


lame  ihall  haee  been  ordered  to  ie  paid,"  or  either 
of  them,  or  any  other  justice,  &c.  shall  issue  thdr 
or  his  warrant  accordingly.  It  is  said  that  this  is  not 
an  order,  but  an  award ;  it  is  however  clearly  an  award, 
with  aathority  to  direct  the  amoant  to  be  paid.  Ano- 
ther argument  is,  that  the  machinery  of  the  11  ft  12 
Vict.  c.  43,  is  inapplicable  to  the  case  of  a  railway 
company;  but  it  is  not  necessary  that  all  the  ma- 
c4iinery  ahonld  be  applicable  to  every  case;  it  is 
sufficient  if  a  portion  of  it  is  applicable,  so  that  it 
can  be  enforced  against  the  company ;  and  it  is  so, 
because  nnder  that  Act  s  warrant  of  distress  may  be 
issued  sgainst  the  ^oods  of  the  company.  There- 
fore I  think  that  this  case  is  within  the  statute,  and 
that  the  oomplaint  not  having  been  made  within  six 
months  from  the  lime  when  the  matter  of  it  arose, 
the  justices  had  no  jurisdiction  to  make  the  order. 

Pattsson,  Wiobtman,  and  Erle,   JJ.  con- 
enrred.  Sule  abeohtte. 

Saturdag,  Mag  10. 
Rbo.  v.  Trb  iNHABiTAirrs  or  Caldbcott. 
Poor— hremmabiHtg— Break  qfretidenee  hg 
remotat  under  order. 
Removal  under  a  valid  order  of  removal  eautte  a 
ditruption  qfretidenee,  wilhin  the  meaning  of 
9  i^  10  Viet.  e.  66,  «.  1 ;  even  though  the  aieenee 
from  the  pariah  hot  continued  for  a  ftne  houre 
otUg. 
Where,  therefore,  a  pauper  u>ai  removed  from 
parith  A.\lo  pariih  B.  under  a  valid  order  qf  re- 
moval I  but  on  the  tame  dag  allowed  to  retmn  to 
parith  A.  and  to  continue  to  reeide  there  under 
an  agreement  between  the  effleert  of  the  two 
parithee  that  he  thould  be  maintained  at  the  a*- 
peitte  qfB.  : 
MeU,  thai  the  rtmooal  eonetHuted  an  interruption 
^  the  reiidenee  i  and  that  a  reiidenee  fbr  Jive 
gear*  neat  b^fkre  that  removal  would  net  caifer 
irremovabiUty. 

Upon  appeal  against  an  ordn  of  removal,  ttie 
Leicestershire  Sessions  confirmed  the  order,  snbject 
to  a  ease.  The  only  question  was,  vrfaether  the 
pauper  was  rendered  irremovable  by  9  ft  10  Vict, 
c.  66,  s.  I.  It  appeared  that  the  panper  had  rssidad 
mors  than  five  years  in  the  respondent  parish,  vis. 
ih>m  1835  to  1845 ;  but  in  the  latter  year  the  pauper 
was  removed  under  an  order  of  removal,  to  tne  ap- 
pellant  parish.  Upon  that  occasion  the  panper  was 
taken  to  the  appellant  parish,  and  received  by  the 
officers  of  that  parish  ;  but  an  agreement  vraa  then 
entered  into  between  the  officers  of  the  two  paaaha% 
'that  tin  pnperlrtiotlld  be  allowed  to  rotum  to  the 
respondent  parish,  and  be  there  maintained  at  the 
expense  of  the  appellant  parish.  Accordingly  the 
panper  did  ntom  on  the  same  day,  and  ooatiDoed  to 
reside  in  the  respondent  parish,  receiving  rriief, 
down  to  the  application  for  the  present  order. 

While  in  simport  of  the  order  of  Sessions. — R.  v. 
Salifax,  12  Q.  B.  HI ;  and  R.  v.  Seend,ih.  133, 
govern  tiiis  case;  because  they  depend  npon  tiie 
natnra  of  the  proceeding  nnder  stat.  13  ft  14  Car.  2, 
c.  12,  the  very  object  of  which  waa  to  put  an  end  to 
inhabitancy  and  residence,  and  not  npon  the  du- 
ration of  the  absence  from  the  parish.  Here,  by 
agreement,  tbe  panper  is  taken  back,  but  not  as  an 
inhabitant.  It  is  no  more  than  if  the  respondents 
bad  contracted  with  the  appellants  to  keep  the  pau- 
pers in  their  workhouse.  TLord  Campbell,  C.J. 
— The  paupers  were  never  absent  firom  the  parish  a 
single  night.  Erlb,  J. — I  apprehend  that  pemoo- 
tation  is  not  at  all  essential  to  residence.  Tm  occu- 
pation of  some  people  prevent  them  bom  being  at 
their  place  of  residence  during  the  night.  The  case 
of  the  Newmarket  coachman  is  an  instance.  (R.  v. 
midenhaU.  3  B.  ft  Aid.  374.)] 

Maeaulag  and  Haget  contra. — The  lawfully  oon- 
strained  absence  of  the  pauper  for  a  few  hoars  from 
the  respondent  parish  cannot  be  enough  to  break  the 
residence.  [Pattbson,  J.  —  Not  every  snch  ab- 
sence; because  if  a  man  was  apprehended  upon  a 
charge  of  some  oAoce  atid  taken  out  of  the  piuish, 
and  then  tiie  charge  was  not  made  out,  of  course  it 
could  not  be  contended  that  the  residence  was  there- 
by broken ;  but  the  question  is  as  to  the  effect  of  an 
order  of  removal.  Krle,  J. — All  the  early  settls- 
menta  depended  upon  the  snppoaed  aoqoieaoenoe  of 
the  parish  in  the  inhabitancy  of  the  panper  for  40 
days ;  and  yet  yon  say  that,  although  the  parish  has 
adopted  the  means  which  tiie  law  provides  for  tam- 
ing a  pauper  out  of  the  pariih,  stui  the  oomtiiuiity 
of  residence  is  not  broken.]  The  9  &  10  Vict, 
c.  66,  was  intended  to  protect  from  removal  penons 
who  had  aotoally  resided  for  five  years  without  re- 
ceiving rehef ;  snd  although  in  the  eye  of  the  Jaw 
the  residence  may  be  broken  with  reference  to  the 
acquisition  of  a  settiement,  residence,  in  foot,  is  all 
that  is  reiiaired  by  that  Act.  Here,  if  the  order  of 
removal  is  to  be  taken  as  indksting  the  intention  of 
the  parish  officers  to  put  an  end  to  the  residence,  the 
subasqnent  agreement  most  be  taken  as  a  revocatioB 
of  that  intention.  Besides,  "  residenoe,"  vrith  re- 
ference to  the  poor-laws,  has  always  been  held  to 
have  reforeooe  to  the  place  of  rest.'^  TUe  phuie  in 
lAkh  •  pwty  is  hdd  to  i«aida  for  the  pwpose  of 


nining  a  settiement,  b  tiuit  to  wUdi  be  retiies  fw 
the  purpose  of  sleeping,  as  the  place  of  his  ordinair 
and  snIBcient  rest."  Nolan,  i.  465  (4th  edit.) :  and 
applying  that  test  here,  the  residence  certainly  m  til* 
respondent  parish  continned  notwithstandinc  the 
removal.  [Bble,  J.— The  term  "residenoe^has  a 
different  meaning  in  different  statutes.  In  the  tbit- 
tate  of  Bridges  "resident"  means  occupier  of  Und. 
LordpAMPBEi.i.,  C.J. — Tf  th<>  paiiiicr  was  luit  resi- 
dent in  the  respondent  parish,  where  was  he  resi- 
dent?^ Thiit  f|uestion  cannot  be  answered.  The 
truth  IS,  he  never  ceased  to  reside  in  the  respondent 
parish  at  all.  If  the  order  of  removal  is  not  acted 
upon,  of  course  it  would  not  operate  to  break  the 
reridenoe.  Then  will  it  have  that  effect,  if,  as  soon 
as  the  pauper  lias  crossed  the  boundary  of  the  parish, 
he  is  allowed  to  return  ?  The  only  reasonable  con- 
struction to  give  to  the  statute  is,  that  which  will 
allow  it  to  operate,  whenever,  according  to  the  pbdn 
and  or^Dsry  understanding  of  the  expression,  the 
panper  lias  in  fact  resided  the  necessary  time  in  the 

rish.     (R.  V.  HoWeck,  20  L.  J.  107  Mag.  Cas.; 
V.  Barham,  8  B.  &  C.  99;  R.  v.  WiUoughby,  4 
Ad.  ft  Ell.  143.)  Cur.  adr.  vult. 

JTTDOJtEItT. 
Lord  Campbell,  C.J.  now  ieliyeted  tbe  judg- 
ment of  the  Court.(a) — In  this  case  We  ate  of  opinion 
that  the  order  of  removal  was  properly  confirmed  by 
the  Court  of  Quarter  Sessions.  This  ease  appears  to 
OS  to  be  governed  by  Reg.  v.  Halifax  and  Reg.  r, 
Seend,  estabBshing  the  doctrine,  which  we  see  no 
reason  to  donbt,  thist  in  coustrulBg  the  9  ft  10  Vict, 
e.  66,  the  removal  of  a  pauper,  under  a  valid  oj^tc 
of  removal,  intetrapts  the  conUnaity  of  the  i  r  niiipftsf 
in  the  removing  parish.  Here  the  pauper  has  'Sfi 
turned  to  the  removing  parish  upon  the  same  day  on 
which  he  left  it;  but  he  had  been  removed  nrom 
it  nnder  a  valid  order  of  removal,  and  had 
been  delivered  to  the  oveiseeis  of  the  parish 
of  settlement.  Not  till  after  this  removal  was  tli* 
agreement  entered  into  between  tiie  overseers  of  ths 
two  parishes  respectively,  that  the  panper  ahooU 
return  to  the  parish  ttom  which  he  had  been  ra- 
moved,  and,  residing  there,  should  be  maintained  by 
the  parish  of  settiement.  There  was  a  period  ot 
time  daring  which  he  had  ceased  to  reriae  in  ths 
removing  parish,  snd  daring  which  he  had  no  poww 
to  return,  and  the  dnration  of  this  period  cannot  bft 
taken  into  oonsideration.  The  order  of  removal  was 
valid,  and  was  bond  fide  carried  into  execotion.  W« 
do  not  see  how  this  decision  is  at  all  contrary  to  t&6 
paliey  er  s|Mt  of  tiie  Act,  for  the  continaity  of  re- 
sUence  cannot  be  thus  inteimpted  so  as  to  pr«v^ 
irremovability  being  aeqaired,  unless  the  pauper 
becomes  chargeable,  and  the  Legbbtnn  only  m-' 
tended  that  irremovability  should  be  acquired  by  •- 
five  years'  residenoe  without  bringing  any  charge  on 
the  parish.  Establishing  a  char^bility  by  ftaudn- 
lent  contrivances  is  guarded  agunst,  but  the  apprs- 
hensioD  of  such  a  possibility  csnnot  aflbct  the  d«> 
cision  of  a  case  Where  the  removal  took  place  befogs 
the  passing  of  the  9  &  10  Vict  e.  66,  and  could  not 
have  proceeded  from  any  frandnlent  motive.  The^ 
rule  for  onashlng  the  oriiar  of  sessions  must  thsre> 
fore  be  msdiarged.        __^       Order  eot^firmed.    ■ 

BvsunnB  OF  ths  wbbe. 

Bonan  «.  HvMM^-aUnatr  and  Owl*  shewed  earn. 
PridtBux  in  support  of  th*  niU.  JM>  Httk«rf4.     • 

Bae.  c.  MiLsnu  urs  Fillowb  or  m  Collbsi  ag. 
OoD's  OiTT  u  DuLWicn.— Mr  i'.  XMji  mored  for  a  aMii- 
iaamt  to  tka  dofnidaBls  to  admit  Kieluurd  WBUam  ABaa 
M  wsidra  of  Um  coUega,  Ha  rafanvd  to  the  charter  ot 
ths  ooDega,  tha  ovdinanaaa  of  the  ftmadar,  and  iaX.y.Bt, 
Joba-t  OMf,  Of^bni,*  Ko4.  M0,8«8, 8. 0.|  0(Mnbar,IIS. 

MaltnieU 
Losa  r.  Baoczn.— <SSr  t.  TImifr  aad  J.  WiUt  ■ha«a4 
oaoae.    SOm,  Saijt.  and  BedU  la  styport  of  the  rola. 

XMUabtotale. 
r*Ueg,Matt. 
Bso.  *.  TxB  PnausBBS  o*  ma  "Hosmis  HnuD** 
NxwBFina.— Mr  R  Tbulatr  appaarad  to  ihaw  eaoa* 
againit  a  mla  fbr  a  erimiaal  infonnation.    Tkt  Mmntg 
0*neral  to  sapport  the  rale.    By  oonaea^ 

SuUdiMittnti. 
XuaaiT  •.  Boav.— Sir  r.  Ztllg  for  tha  plaintiff.  wtUn, 
for  tha  dsfandaat,  prayed  leave  to  amand. 

Laaat  to  amtmd  wpaa  pagvumt  ^  eeelt, 
Buxnaa  «.  Hon.— if.  JGBU  for  tha  plaintiff.   Alhtrttn 
forthedatSandaat.  raifpiiiniirjiii  r>i  jliiia<y.    . 

Saturi^,  Ximi  10. 
IfASSWoara  «.  Tax  Qtrasx  or  Sttxn.—Koggini,  WtUg^ 
and  XoeH,  ahawad  eaoaa  against  a  rnla  for  a  profaibitiQa  to 
tha  Iiord  llayor't  Coort.    CTaaitwv,  oontri. 

Cur.  ait.  vU, 

Baa. «.  Tai  Lutouaiaa  un  Yoaxsam  BuawiX 
Comurr.— Sir  r.  Tk—ifr  moved  for  a  rala  mitt  fora 
■naifaaiMi  to  maka  snoh  opanincB  in  tha  ladgea  of  the 
raQwar  aa  ware  naoeaaan-  to  anabla  Kr.  Sterenaon  to  oco> 
nect  tha  branoh  Unaa,  whi^  he  was  aathoriaad  to  make  on 
his  own  land,  with  the  main  line.  JBktc  mM. 

Bxe. «.  Ths  Jvsnoas  or  Wswauai.—  4<<ilf*»i  akmed 
oaose  against  a  rale  for  a  aiaartrraiai  to  hear  a  ooiapWat 
against  Dr.  Binnay  for  aon.pavmant  of  a  paTing.rats. 
Wtattif  in  lapport  of  tiw  nua.  The  Covsi  thon|^ 
that  tha  magiatoatea  wars  booad  to  hear. 

Xtlt  obtolvtt. 


(a)  tord  Cao^ban,  0  J. 


PattasoB,  Wl^^tmao,  aad 
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COfMION    BCMOHh 


COmWON   KNCH. 


COMMOW   MNCH. 


Bao.  «.  Owair  Wnxixxs.— Z>mr<«  and  Srtwtr  Bhcmd 
ftffminit  ■  rolfl  for  »  criminal  informatioa  mgminat  % 
aafistrftt«.     Walton  la  topport  of  tlle  mle. 

ihijf  dntkmytd  on  paymmi  ijf  eotU. 
Mt  P«c«.— Ji  lumiO  ihcwed  oina*  attainit  a  rale  nil- 
ilf  npoB  aa  attoruy  to  pay   onr  monay.     OnmitT  in 
lopport  of  ml*. 

JbtU  diiekargtd  wiUnrf  Mt$;  mmie$io  ht  paid 
in  afortniffki. 
miLiun  V.  HocLDis.— ZTavMu  raorad  for  an  attaeh- 
mmA  affaiost  an  attorney  for  not  oonplTiBff  wHh  tba  order 
of  ft  jadire,  to  delirer  partioslan  of  the  abode  and  ooen- 
"   I  of  hia  olient.  (Ma  r.  Band,  U  H.  &  W.  5M.) 


AibaW. 

fiia.  e.  Blaotwvll. — Oi>Mnff  and  Seaik  abewed  oaoae 
•llliut  ft  rale  for  a  one  ttarramlo.    Onmptom  eontri. 

BmUatioM*. 

Jb  LomaoBm.— OwaptMi  sad  A.  W.  Sixnint  ebewed 
Ctaw  acainat  a  rale  for  a  ■Miiaiai,  to  eompel  Mr.  Lon(- 
borne  to  deliTer  to  the  oreraeen  of  a  pviab  in  Weatmore- 
had  ft  sum  of  IStf.  I8e.  ed.  belonging  to  ftlonatio,  pnrsnant 
to  Ml  order  nnder  3  Jb  4  Vlot.  o.  M,  a.  8.    Co^rUnii,  contrk. 

Smls  divaiaiyed. 

Doa  itm.  DiTin  and  Omna  «.  3<nrm.—W.  S.  Oxtt 
rti«wei)  eaoie  agaiaat  arnleto  review  the  Haater'a  taxation 
ofMMta.    it^Mm,  oontri.  ShU  oiMieto. 

Bio.  v.  Tai  SoimiifTTair  Dock  Ooxrxtrr.—SmfU 
Aewed  oaoae  against  a  rale  to  let  aaide  tbe  side-bar  rale 
for-eoita  herein.     C.  Samndm,  ooatri.        Xnlt  ahKlmU. 

Ijlthxk  c.  SriSDiFS.— jr.  C9laa>t<r>  and  tTood  ahewed 
«MM  acainat  a  rale  to  reeeind  an  order  of  Patteaon,  J. 
iflowiac  the  plaintilT  hia  mate  nnder  13  It  1*  Vict.  o.  SI, 
a.  IS.— Iw*.  oonWL  Om:  adv.  vuH. 

JU  Oaiam  e.  Boaaov.— JCmm  mored  to  aet  aside  aa 
MranL  JZaif  ai«». 

T»nda),ira,\i. 

Ml  Tn  LoinKnr  un  NosTa  Wasnas  Riiltit  Cov- 


ItuU  enlmrgtd. 

%aiL  9,  FtaTcaaa.  Ttmk  abewed  eanae  againet  a  rale 
tft  aat  aaide  a  errMorari,  reaonag  apUiftt  from  the  Coaatgr 
Court.    SuntU,  contr*. 

SiUt  dufjuirgtd,  on  pafmtnt  iif  cotU  incurred  in  tJu 

Oouribtlow. 

9n.  e.  Taa  Binan  Oovima*  Bulwit  Coif»AirT.— 

Onrndtr  ahewed  oaoae  aipdnit  ft  role  for  a  SMii^aaws,  to 

oMpal  the  company  to  iaane  their  warrant  for  aammoa- 

Jlg  ft  compniuatioa  jaiy.^J'.  Srtmn,  aoatrit. 

XnU  abtolnlt, 
Hoiae.  Paw.— Lard  Ciicnau,  C.J.  deliyered  jadg- 
■55**  Jmigmniforfkt  defendant, 

warn.  ».  SoBUmresB.  Ibde  enlarged. 

Ba*.  e.  Araa.— Oroa^ar  (BtmUr  witt  him)    ahewed 
«aae  agaiaat  a  rale  for  a  criminal  iafonaation.     ITa^am 
Qmtltt  with  him)  oontrit,  admitted  that  he  was  aoawered. 
^^  JBals  ditdkargtdf  wiik  eottt. 

Gate.  FooaB.— 1>.  T.  L—  moTed  for  a  rale  for  a  iH.jftt. 
m  Mm*  ft  Jadgmeat  foorteen  years  old. 

SuUaiMlnttt  in  fkajtnd  iissteaes. 
Jk  Taoiua  SaaATaa.— Xn>  ahewad  oftaae  agaiaat  a  rale 
braa  attaohaiaot,  for  Bot  d(li*etiac  op  a  bill  of  axohaage. 
TamiiamL,  ooatii. 
^^  Suit  aitobtl*,  folio  in  Ou  ^eo  a  mmik. 

BM.*.Tbb  AjniaoiTB,  IfontBOBix,  Ac.  Bulwit 
*an. — P—oock  mored  for  ft  mmtdamuu  to  the  aboTe- 
apaa^,  to  complete  their  line  of  nalwH  betwa 

e  aad  Oranthaia.  Jkm/«  wM. 

.Bt  Sunaa.— Lord  CAXaaau,  O.J.  said  the  Conrt 
Wjheatotake  a  loager  time  to  ooaaidar  the  aflUant. 

Wias%T  «.  BaASLBT. — IVaiKissoa  shewed  caose  againat  a 
nift  to  aet  aaide  a  judge's  order  fbr  a  commisaion  for  the 
—ihiatitwi  of  ■liasMsa.    TPiBss,  contrk. 

JEaJe  ditekmntd, 
SaanoBB  s.  Taa  ICiaQun  en  Iioasonaaar.— .^Osi^ 
Aa  aored  to  add  two  pleas  ia  bar.    JCaaMa  appeared  to 
ahinroaaseintbeatstuistanoe.  JUtr^fliood. 

■otlbt  v.  Rtsb.— Peasoet  and  niinsa  Shewed  cause 

tfda^iwfiatat  a  aonaoit.    maUlfi  XmaHn^  and  Oraj, 

MOtrt.  XtiU  i%Kkargtd. 

IF'odattdn  Saw  14. 

(APPEALS  FROM  Ttfrf  OotSty  COUBTS.) 

J^uwMm  e.  Hammi.— (Appeal  from  the  Oemity  Ooart 

of  Barfclh),— JiamasM  tot  the  appellant.    mUst  fer«ha 

-*-iit.  ^^      - 


_ Be.  Thb  AjnaaaAia,  HoRtaaBUi,  *o.  BuiWAT 

aaDUT.—r Appeal  from  the  Uaoofauhire  Oomity  Conrt). 
Bninn  for  the  appeHaa*.    £aa»  for  tJM  reepoadent. 

_  Jnifmint  iMrmoi. 

Pm  e.  OtaWAB.— Paaiuina  to  plea.— Aniu;  ia  as 
port  of  Mm  demnrrer.    Psonoa,  oontrk 

Jndgmn*  Jbr  Hu  ]>iaM|f  . 

BaAVCLBBB-r.  Fooxs."-F.  Jmmb  ahewed  eanae  against  a 
lelato  rtaeiadft  judge's  order,  reqoiriag  the  plaintiirto 
gbaseoorityforcoets.    JissW,  emrtrh.       SaUabtohOt. 


—P- 


Baportod  by  Joa>  Taomoir  aad  DAinaL  Tboxas  Btaxb, 
Bbvs.  Barriateia-ftt-Lftw. 

Monday,  May  5, 
Ratt  •.  PAjmNsoK  aad  Waora. 

MM/ktrttt-yhKriMethm— II  S(  12  Viel.  m.  43,  44 
^~GM^c^4*afe. 

TtBOJmtiefi  made  an  order  on  lie  pluktii^  on  tlu 
6#*  <[/■  May,  for  the  payment  of  a  ekitrek-rvte 
tmder  Ike  53  Cm.  3,  c.  12;. ».  7.  On  ihefoOoming 
Oay  a  minute  '.of  the  order  wat  timed  m  Mr 
plaintiff,  and  he  tlill  reused  to  pt^.  £Mm> 
^uenlly  a  formal  order  and  warrant  ^datrtm 
tfere  drawn  up  on  the  tame  day,  ami  Mh  i^td 
the  6M  of  May.  The  formal  order  wot  filed  at 
the  Midtummer  Sestions,  and  the  ^trete  war- 
rant executed  in  the  following  Ocloier.  Wkere. 
«iN>n  the  plaintif  brought  an  ii  fiw  f^Uttfam 
acaimt  the  tiro  juntice*  : 

Held,   thai  the  jmliert  had  not  exceeded    tkeir 
juritdiclion,  and  that  they  were  protected  fr  the 
11  i- 12  KiW.  cc.  43  ai«fH. 
«wwt,  for  Ukijig  aad  oonreitii>(  •  OMt  of  ike 


Plea,  not  gvilty,  by  ststnto. 
Upon  the  trial  before  Erie,  J.  at  the  Bncki 
Spring  Aiaizes,  1851,  it  appeared  that  the  charch- 
wardeni  of  the  parish  of  Linslade,  BackiDghaia- 
ahire,  borrowed  I,80(M.  froai  the  Pablic  Works 
Loan  Commissionere,  under  the  5  Geo.  4,  c.  36,  and 
the  plaintiff,  a  rate-payer  of  the  parish,  haTing  re- 

I  (nied  to  pay  a  rate  for  the  repayment  of  that  sum, 
was  summoned  before  the  defendania,  two  joaticei 
at  Irmghoe,  on  the  let  of  April.  1850.    The  hearing 

I  wa*  adjourned  till  the  6th  of  May,  when  they  made 
an  order  upon  the  plaintiff  to  pay  3e.  6d.  On  the  fol- 

,  lowinf  day  a  minute  of  the  order  was  drawn  up, 

I  dated  aa  of  the  6th  of  May,  and  served  on  the  plain- 
tiff; and  subaeqaently  a  more  formal  order  was 
drawn  up,  and  signed  and  sealed  by  the  two  justices, 
and  on  Uie  same  day  a  warrant  of  distress  to  the 

I  following  effect.  The  formal  order  and  the  wanant 
were  bota  dated  the  6th  of  May. 

I      "  To  the  churchwardens  and  OTcrseers  of,"  &c. 

I  "and  to  the  conBtid>le  of,"  &o. 

I      "Whereu  on  the  27th  of  March  last  past,  a  com - 

Elaint  was  made  before  Henry  Harmer,  esq.  one  of 
er  Miyesty's  juatices,"  &c.  "  by  tiie  chnrch- 
wardeos,"  &e.  "  that  William  Satt,  being  a  parson 
duly  rated  and  asseased,  in  and  by  a  rate  made  on," 
&c.  "  by  the  rharchwardens  and  the  oTerseera  of," 
&c.  "in  pursuance  of"  the  5  Geo.  4,  c.  36,  "  for  the 
payment  of  an  instalment  and  interest  due  to  the 
oommissieners  authorised  and  empowered  to  make 
adyaacea  for  pablic  works,  in  respect  of  a  lean 
advanced  to,  and  receiTed  by,  the  churchwardens 
and  overseers  of  the  said  parish,  under  and  in  por- 
saaaiee  of.  aad  according  to  the  previsioiui  of  the  said 
Act,  in  the  sum  of  3s.  6d.  had  not  pud  the  same, 
or  any  part  thereof,  but  had  refused  to  do  so ;  and 
now  at  this  day,  to  wit.  on  the  6th  day  of  May,  A.D. 
1850,  at  Ivinghoe,  in  the  said  coantr,  the  said 
churchwardens,  by  William  Cotching,  the  younger, 
one  of  the  said  churchwardens,  and  the  said  W.  R. 
appear  before  n,  the  undersigned,  two  of  her  Ma- 
jeaty's  justices  of  the  peace  in  and  for  the  said 
oomity,  and  now  having  heard  the  matter  of  the  said 
complaint,  and  it  being  now  duly  proved  to  us  npon 
oath,  in  the  praaeace  and  bearing  of  the  said  W.  R. 
that  an  assessment  in  porsnance  of,  and  according 
to  the  Aet  of  Pariiament  aforesaid,  dated  the  7th 
day  of  January,  A.D.  1849,  was  duly  made  by  the 
said  charohwardens  and  overseers,  and  that  the  said 
W.  R.  is  thereia  and  thereby  assessed  at  the  sum  Of 
3a.  fid.  aforesaid,  and  that  the  said  sum  has  been  duly 
daaaaoded  of  the  sud  W.  R.  and  that  he  hath  not 
paid,  and  hath  refused,  and  still  reftises,  to  pay  the 
saaM ;  and  the  said  W.  R.  now  not  shewing  to  us 
any  sufficient  cause  for  not  paying  ^e  same :  These 
are  therefore  to  command  yon  in  her  Majesty's 
name,  to  make  distress  of  the  goods  and  chattels  of 
the  said  W.  R.  if  within  the  space  of  five  days  after 
the  making  of  such  distress,  the  said  sam  of  3a.  6d. 
and  the  sum  of  19s.  for  the  costs  incurred  by  the 
said  diofch  wardens  in  obtaining  this  warrant,  toge- 
ther with  the  reasonable  charges  of  taking  and  keep- 
ing the  said  distress,  shall  not  be  paid,  tiiat  then 
yon  do  sell  the  said  goods  and  chattels,  &o.  dec. 
"  Dated  the  6th  ^y  of  May.  A.D.  1R50. 

(Signed)        "  W.  B.  Whotb, 

"  J.  B.  PASKIKaON." 

llie   warraat   of  distress    was    retained    by  the 
cborohwaidens,  not  delivered  to  the  constable  till 
the  27th  of.  September,  who  made  the  distress  oa 
tba  l«t  of  October.    The  order  foimally  drawa  up 
was  fitA  at  the  Midsummer  sessions.    Upon  these 
faets  a  nonsuit  was  entered,  with  leave  reserved  to 
the  plaintiff  to  aet  it  aside,  and  enter  a  veidict  for 
himfcrS/. 
A  mle  nlei  having  been  obtained  arccrdingly, 
p.  D.  Keame  and  D.  Power  shewed  eaase.    Fftst. 
Thia  being  an  action  against  deCendaats  as  justices 
for  ao  act  done  by  them  in  the  execution  of  their 
daty,  aad  over  whidi  they  had  jurisdiction,  it  should 
have  been  an  action  on  the  case,  and  not  of  trespass. 
(llftl2Vict.c44,s.  I.)     It  appeared  that  a  sum  of 
mosey  had  been  borrowed  from  the  Pablic  Worics 
Loan  Commisaioiien  under  the  5  Geo.  4,  c.  36,  for 
the  rebuilding  of  the  paridi  cbnroli ;  and  by  sec  1 
chvrah-ratee  are  to  be  niade  for  the  repayment  of  the 
loan  in  the  manner  prescribed.    Then  see.  2  enacts, 
that  each  rates  nuy  be  oolleeted,  levied,  and  reco- 
vered in  such  ways  as  any  chnrdi-tates  maybe ;  and 
53  Gee.  3^  c  127,  s.  7,  provides,  that  if  any  one  duly 
lated  to  a  chnrch-nite,  the  validity  whereof  has  not 
bean  qoeettoned  in  any  Bodesiaatical  Court,  ahall  I 
redsse  to  pay  the  aame,  he  may  be  brought  by  war-  i 
laat  before  two  justices,   and  tiiey  may  make  an  I 
osdar  for  payment ;  and  npon  refeaal  to  pay,  they  , 
may  order  the  amonnt  to  be  levied  by  warrantof  dis-  i 
traas.    The  aeciiaa  tiien  gives  the  parties  aggiiesed 
power  t»  M>peal.    It  ia  dear  npon  the  foots  fonod, 
thattbedefondanta  had  jnrisdieiioa  in  the  ease ;  but 
it  iasaid,  Unt  becaaaethe  order  fioally  drawn  op  and 
Wed  atthe  sessioas,  and  tlw warrant  of  diatrees  were  i 
made  oat  on  the  aaan  day,  therewasaorsfosalbe-  ' 
tsMH  thamaltim  of  the  order  and  the  warrant,  aad 
ttanfcra  that  the  warrant  waa  illegal.  TWtianotao. 
Ike  fMaMT  had  a  aumle  of  HM  osder  and 
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on  him  on  the   day   after   it   was 
nounced.  and  that  will  sustaia  tlte 
11  &  12  Vict.  c.  43,  s.  17,  euacta.  tiiat  ia  all  cmh 
where  by  any  Act  of  Parliament  authority  ia  gifen  la 
levy  a  sum  upon  a  person's  goods  orchattola  by  dv. 
tress,  the  defendant  shall  be  served  with  a  eavy  of 
the  minute  of  such  order  before  the  wairauit  afwt. 
tress  shall  issue.    Here  that  was  done,  aad  tba  oada 
afterwards  formally  drawn  up  was  filed  at  aaaMHL 
pursuant  to  sec.  14.    Then  the  53  Geo.  3^,  e.  U7, 
s.  7.  does  not  require  the   order  or  any  aapy  i 
it   to   be   served    upon  the  patty.     The   iilsialiff 
has  not   ^ipealed   against  the  ader.    Tha  nlQnit 
of  sec.  17.  in  requiring  service  of  a  minnta  of  thi 
order  was  to    meet  the  caae  of   notioa  of  a 
and  to  enable  the  justices  to  draw  op  a  moae  i 
order  at  their  oonvenieBoe.    The  warrant  bcriHan 
existing   frarrant,    and    nnappealed    against  ■  a 
aoffioient  answer  to  the  action:    11   ft  U  Viat, 
c.  44,  s.  2.    The  proviso  in  sec  2  mast  ha  laid 
as  if  it  were  "no  such  action  shaU  be  broaght  tm 
any  thing  done  under  such  oonvietaoa  or  ords  wlB 
after  such  conviction  '  or  order '   shall  have  baM 
gaaahed,"  &c.     Reg.  v.   TTiefea.    20   L.  J.  Ul. 
M.  C.    Nodoubtthe  words ''^or  Older."  in  tha  tatt 
clause,  were  omitted   by  mistake.     It  will  be  asd 
that  there  was  an  exeaas  of  jarisdictioa  hes%  and 
that  therefore  treapaas  will  lie  apoa  aec.  2,  i 
to  Leary  v.  Patrietc,  19  L.  J.  211,  M.  C.    B^  | 
the  warrant  of  distress  authorisad  a  levy  for  earA^ 
and  folsel^  recited  the  convictioa  aa  adiadca^  eaM 
when  it  did  not,  while  here  there  is  ao  sacfi  wiansa 
between  the  vrarrant  of  distress  and  the  order.    Ifc 
however,  there  is  any  irregularity  at  all.  Barter  i^ 
BrickneU,  26  L.  J.  1,  M.  C,  shews  tiiat  oMSwaad 
not  trespass,  is  the  proper  form  of  actioii.  (11  tt  19 
Vict.  c.  44,  a.  1.)    'This  Act  (11  &  12  Vict,  c  44.)  ii 
a  remedial  Act,  and  is  to  be  construed  liberally;  sad 
where  it  appears,  as  here,  tiiat  the  justices  were 
acting  according  to  their  doty,  every 
should  he  made  to  bring  them  within  the  | 
of  the  Act. 

Bylte,  SerjL,  ffUallep,  and  Wariledf,  ia  a^. 
portof  the  role.— -The  iaaaiagof  the  warrant  of  dw- 
tress  waa  not  aa  act  within  the  defoadant'e  Jan- 
diction,  as  there  was  no  order  mder  their  haada  aad 
seals  ia  existence  at  the  time  which  the  plaintiff  ted 
disobeyed.  The  53  Geo.  3,  c  127,  s.  7,  reqaiina  tha 
warrant  of  distress,  as  weU  aa  the  order  te  paf,  to 

be  under  hand  and  seat :  and  the  11  &  12  Vict  a.  dX 
s.  17,  is  cumulative,  and  reqairss  a  copy  of  thaaf- 
nute  of  the  order  to  be  served  befors  i 
wsnaat  of  distress.  In  this  ease  that  has  aotl 
doae,  for  the  minute  served  is  of  no  afisct,  aad  t 
was  no  sufficient  order  nntil  the  focnsal  ana  «•• 
drawn  up,  at  the  same  tiase  as  the  wssraut  ef  di^ 
tress.  'There  ooald  aot  therefore  have  bean  ear 
disobedience  to  any  binding  order  befon  the  waannft 
of  distress  isened.  Painter  v.  The  Livtrpeat  Oil 
Gat  Light  Cempan^,  3  A.  ft  B.  433,  shews  that  a 
distress  warraat,  without  previoaaly  aoanaoaiag 
and  healing  the  party  to  oe  diabmiied  -r~l.  it 
illegal,  though  a  summons  and  hearing  aia  ast 
ezpreasly  laqnired  by  the  Caaapany's  Act.  8^ 
condly.  There  waa  an  exceas  of  jarisdictioa  ia 
this  ease,  fbr  which  an  aetioo  of  tumiiase  wodd  IiSk 
(llftl2Vict.c4S,s.  2.)  There  being  no  vahdoite 
in  existence  which  the  plaintiff  could  disobey,  it  was 
excees  of  jurisdiction  to  issue  the  wairant  of  distnaa. 
The  53  Geo.  3,  c.  127,  a.  7,  only  aothorisea  thadto- 
trees  open  refusal  to  pay  tha  suaa  adjndgad  ta  to 
paid  by  the  order.  The  ezisteaGa  of  a  legal  ohU^ 
tion  to  pay  is  a  necessary  preliminary  oonditiDa  ta 
the  authority  to  enforce  jayment  (\ewtmmU  v. 
Collwian,  20  L  J.  149,  M.  C.),  aad  if  no  i 
tion  exists,  the  justices,  if  they  act,  do  so  i 
Jurisdiction,  and  are  liaUa  in  treapasa.  Jisf  sv. 
Jonee,  3  B.  ft  C.  409,  and  Wiehet  v.  CbUiertmi/t, 
2  Bing.  483,  were  also  cited. 

Jaavis,  C.  J. — I  am  of  opinion  that  thia  rain 
should  be  discharged.  TUdng  it  that  the  aaiiail 
would  not  bear  a  close  examination,  it  is  a  caae  «x^ 
reasly  within  the  provisions  of  the  Ist  section  «f  tha 
ll  ft  12  Vict.  c.  44,  providiag  the  JBStioes  1 
in  other  leapeeta  within  thev  jarisdidion. 
being  so,  it  u  anneoessary  toniit  a  constmcticmapaK 
the  2ad  section.  Now,  aa  I  anderstaad  tUa  aaa^ 
the  {soceedings  were  theee ;  —  A  charch  rata  ana 
made,  and  the  plaintiff  did  not  pay  hia  partiaBi  of  itt 
the  plaintiff  waa  then  sanuaonea  before  thn  jiiiitiiai 
the  matter  was  then  discussed,  and,  at  the  rcqaaatcC 
the  pleinlsff's  attoraey,  the  fiaal  detsnninalaaa  waa 
adjoined  until  the  6th  of  May.  On  the  C&  of 
May,  the  justioea  met,  and  made  an  order  tbat  tha 
plaintiff  should  pav  the  rate:  the  plaintiff  aaja  ttet 
that  order  should  have  been  draam  up  nndnr  ftf^ 
hands  and  scab,  and  that  it  is  not  an  order  aalit  itia 
so  drawn  up.  I  am  of  ajmiion  that,  under  fta 
1 1  ft  12  VKt.  c  43,  as.  14, 17,  the  aainute  of  tha  eidv 
may  be  dmwa  up  whaa  the  judgment  ia  prooemaaad 
by  parol,  aad  that  aa  order  afterwards  diaara  ap» 
bearing  date  thada*  of  aoch  parol  judgment,  iaaaS 
an  order  aa  that  Act  oentaaaplated.  Tha  Aet «( 
Parliament  aeeass  to  me  to  be  dear  on  thia  ladal 
U  tha  jaMiots  aaasio^  Ikay  make  aa  aadatg  «m1 
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•hao  tb«  order  Ss  in  Cut  made,  >  miaute  or  memo- 
■ndmin  ihoald  be  iqade,  for  which  no  fee  is  to  be 
«id,  and  then  the  ordor  mar  be  dmwn  up.  The 
7th  aectios  then  t»ja,  that  baoie  there  ahall  be  mit 
ammitment  or  wairant  of  diitieai,  the  miaute  ahaU 
«  served  with  notice  of  what  has  been  done.  It 
eems  to  me  that  the  iiaiiiea  are  protected  b^  the 
*t  section  of  the  Act  of  Iteliament,  and  that  they 
jnre  acted  within  then:  jurisdiction,  though  they 
ATC  not  followed  the  piecdse  {arms  nven  Dy  that 
\iat.,  It  is  unnecessary,  in  the  view  I  take  of  the 
ase,  to  enter  upon  the  consideratioD,  but  I  think 
hat  One  words  "  exoeas  of  jurisdiction,"  mean  this, 
h»t  the  jostioes  assume  to  do  that  which  under  no 
ircamstances  can  be  justified  by  their  authority. 
Cbbsswxll,  J. — I  am  of  the  same  opinion.  I 
hink  that  the  defendants  in  what  they  aid  on  this 
ooaaian,  were  exercising  their  functions  as  justices, 
ad  that  what  they  did  was  within  tlieir  jurisdiction, 
lief  certainly  had  jurisdiction  to  issue  a  warrant 
>r  non-payment  of  the  church-rate  ;  then  it  appears 
oat  a  summons  was  issued,  that  the  parties  came 
«fore  the  justices,  and  the  matter  was  then  dis- 
uaaed,  and  tliat  on  the  6th  of  May  tfaeb  decision 
'BS  given.  Notice  of  it  was  sent  to  the  plaintitrs 
ttomey  in  London  at  his  own  request.  Tlut  ded- 
ion  was  for  the  payment  of  a  certain  rate,  and  for  a 
um  to  be  paid  for  coats.  They,  therefore,  did  order 
t  the  time  payment  of  ooata.  I  suppose  that  Mr. 
^ortledge  thought  that  that  was  not  so,  and  that 
his  was  within  the  case  where  a  warrant  was  ordered 
}X'  costs  not  included  in  the  conviction.  Then  with 
espect  to  that  which  is  called  an  order :  the  statute 
ontemplates  that  the  justices  shall  pronounce  the 
cder  at  the  time,  and  that  what  they  then  say  is 
km  jadgment  in  making  the  order.  But  it  is  furuter 
Emtempfated  by  the  statute  that  a  minute 
ball  be  made  at  the  time,  and  tliat  afterwards  the 
rder  shall  be  drawn  up.  The  statute  distinguishes 
etween  the  minute  and  the  formal  order  to  be 
mwn  up  afterwards.    Then  it  is  said,  that  they  had 

0  jurisdiction  to  issue  a  warrant  until  that  order  so 
mwn  up  was  disobeyed ;  and  it  was  objected  that  the 
iBcrant  and  order  ware  drawn  up  on  the  same  day. 
'key  bear  the  same  date,  but  it  dooa  not  foUow  that 
bey  were  signed  on  the  same  day,  though  probably 
hiey  were.  But  before  that  there  was  a  minute  of 
le  order  served,  and  this  formal  order  is  not  re- 
(Uied  to  be  served  by  the  very  terms  of  the  I7th 
Mtion,  but  only  the  miBUte  of  the  order.  Then  what 
aa  been  done  ?  The  warrant  of  distress  was  sealed 
nd  placed  in  the  hands  of  the  constable,  but  with 
bections  to  suspend  the  execution.  In  the  absence 
f  evidence  to  the  contiary,  the  inference  woidd  be 
hnt  it  was  to  be  suspended  until  tb«  time  when  in 
let  it  was  exeoated.  Under  these  circumstances  I 
liink  that  the  defendants  were  protected  by  the  Act. 

Williams  and  Talfockd,  JJ.  concurrad. 

___      RuU,  ditcAarged. 

Saimrdan,  May  10. 

Putw  V.  Saoian. 

b«a<y  Cowrit—li  S(  U  VicLe.  61,  1. 11— Ciult— 

Dermurrtr — Writ  ofinqtdry. 

1  plaint^  oblairmg  juigment  upon  demurrer  in- 
an  achoH  (^  covenamt,  and  recovering  leu  tha» 
301.  damage*  nfioa  a  writ  qf  iagmry,  ii  not  en- 
Htied  to  eottt. 

tneiv,  whether  ttt  ttould  be  entitled  to  coil;  if  the 
judge  btfore  whom  the  writ  nf  inquiry  wai  exe- 
cuted, had  certified  that  the  action  woe  a  fit 
action  to  be  tried  in  a  Sui>erior  Court  t 
TUs  was  aa  action  of  covenant.  The  defendant 
emarred  to  the  declaration,  and  judgment  was 
tven  for  the  plaintiff.  A  writ  of  inquiry  was  subse- 
oently  issued,  and  the  jury  yave  a  nrthtng  damages, 
"be  plaintiff  haviuji  taxed  hu  costs,  and  enterea  op 
ad  perfected  final  judgment  for  damages  and  costs, 
sole  was  obtained  by  Prentice,  on  a  former  day  of 
lb  term,  ealHng  upon  him  to  shew  cause  why  so 
inch  of  the  judgment  as  related  to  the  costs  of'^the 
Etion  should  not  be  set  aside,  and  why  he  should  not 
kv  tiie  costs  of  the  apidication. 
Sytee,  8eijt.  {Wordeworth  with  hiio^  shewed 
MM.  The  question  is,  whether  a  plaintiff  who  gets 
idgment  upon  a  demnrrer  is  deprived  of  coats  by 
lie  County  Court  Act  if  he  recovers  less  than  20/. 
■mages.  That  question  depends  upon  13  &  14  Vict. 
.  61,  sees.  11.  12.  and  13.  if  the  Conit  decides 
liat  those  sections  deprive  him  of  costs  in  such 
ues,  it  will  decide  that  ooestkins  of  law  of  the 
reatest  importance  and  difficulty,  which  may  also 
imetimes  involve  large  sums,  can  no  longer  be 
ronght  before  tbe  Superior  Courts.  Thus,  in  an 
Etion  wainst  tbe  Bank  of  Bngtand  for  a  half-yearly 
rrideod  of  18i.  an  ioiportmit  qaestSea  of  kw  may  be 
ivolved,  and  the  sum  really  in  issue  may  be  1,200/. 
kiee  per  Cent.  Coosole ;  jret  U  the  oonstmetion  con- 
■idsAisBon  the  other  aide  is  to  prevail,  each  an  action 
laiiot  be  brought  in  the  Bnpeiior  Ooorts  wtthont  a 
aa  of  his  coats  by  the  plaiiitiff.  To  prevent  such 
iidahip,  the  Conit  will,  if  neoessarv,  sliaio  the 
agaags  of  the.Aets.  It  ia  admitled  that  the  plain- 
er coiud  not  have  obtained  a  oestificate  trom  a 
idge  at  rhamhfw,  oadar  the  19th  sec.;  for  tbe 


action  is  not  one  in  which  the  Coorta  have 
"oononnent  jurisdiction,"  er  one  for  wfaidi 
"no  plaint  oovld  have  been  entered  in  an^r  County 
Court,"  nor  was  it  "removed  by  certiorari."  Nor 
could  any  certificate  have  been  pracured  under  the 
I2th  sec.  because  the  word  "verdict"  has  been  held  to 
mean  "  verdict  on  issue  joined."  (Beei  v.  tkruk- 
lole,  6  D.  &  L.  707.) 

Jnvis,  C.  J. — It  may  be  that  "  verdict "  means 
any  recovery  before  a  jury.  If  so,  tbe  hardship 
suggested  will  be  cured  by  tJie  certificate  of  tbe  pre- 
siding officer. 

Wiu-iAMS,  J. — ^The  principle  on  which  I  pro- 
ceeded in  Reed  v.  Shrubeole  was,  that  the  word 
"vMdict"  being  susceptible  of  a  narrow  or  a  wide 
meaning,  and  justice  and  convenience  requiring  that 
it  should  be  construed  in  the  narrow  sense  in  that 
case,  I  adopted  that  construction. 

Bylet,  Seijt — That  decision  is  ondonbted^  weak- 
ened by  the  circumiitanoe  that  Cresswell,  J.  dissented 
firom  the  rest  of  the  Court ;  nevertheless,  it  must  be 
taken  as  deciding  that  the  word  "verdict"  in  tbe 
I29th  sec.  of  the  earlier  Act,  mean*  verdict  upon  the 
trial  of  an  issue,  and  the  same  meaning  muat  be 
given  to  the  same  word  in  the  ]2th  sec.  of  the  rrcent 
act.  The  question  is,  whether  the  11th  sec.  protects 
the  plaintiff,  and  that  depends  upon  whemer  the 
judgment  which  he  has  obtained,  may  be  considered 
a  judgment  by  default.  It  is  admitted  that  tbe  gens- 
nJ  meaning  of  those  words  is — a  judgment  whsra 
a  day  being  given  to  the  defendant  ta  banco,  he  does 
not  come ;  or  coming,  says  nothing ;  or  his  attorney 
says,  non  turn  informatue ;  but  it  may  also  mean,  a 
judgment  in  a  case  where  the  defendant  does  not 
dispute  the  facts.  At  all  events,  if  the  judgment  be 
wrong,  tbe  error  appears  on  the  record,  and  the 
defenmnt  should  bring  his  writ  of  error, 

Wordeworth, — It  has  been  held  that  the  words  in 
liOid  Denman's  Act.  3  &  4  Vict.  c.  24,  s.  2,  "if  the 
plaintiff  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  shall  recover  by  the  verdict  of  a  Jury  leas 
damages  than  40s.  such  plaintiff  ahall  not  be  entitled 
to  recover  or  obtain  &om  the  defendant,  in  reapect 
of  such  verdict,  any  costs  whatever,"  do  not  oosapie- 
hend  an  inquiry  after  judgment  on  demuner.  ( Tay- 
lor V.  Rol/e,  5  Q.B.  357.)  There  is  also  a  techniwl 
objection  to  this  rule,  which  is,  that  the  rule  ought 
to  have  been  to  amend  the  inquisition. 

JcKvis,  C.J. — I  am  of  opinion  that  this  mle 
should  be  made  absolute.  I  think  we  ought  not,  as 
has  been  suggested,  put  the  defendant  to  nis  writ  of 
error ;  for  oy  so  doing  we  should  only  compel 
him  to  resort  to  an  expensive  prooess,  and  fiive 
the  plaintiff  an  opportunity  of  persecuting  him  mto 
terms  of  compromise.  Where,  indeed,  a  reasonable 
doubt  exists,  wo  ou{;ht  not  to  prevent  a  party  from 
carrying  his  case  to  a  Court  of  Error;  but  where 
the  ease  is  phun,  I  think  we  ou^t  not  to  listen  to 
the  suggestion  which  hss  been  made  on  tbe  part  of 
the  plaintiff.  Neither  do  I  think  we  should  listen 
to  the  technical  objection ;  for  though  the  inquisition 
be  ever  so  bad,  it  does  not  affect  the  defendant.  We 
then  come  to  the  substantial  question,  and  I  think 
that  does  not  depend  upon  the  meaning  of  the  word 
"verdict"  in  the  12th  sec.  If  there  was  a  manifest 
injustice  in  our  construction  of  tbe  Act,  and  Hie 
words  were  so  doubtful  that,  in  order  to  avoid  injui- 
tioe,  we  should  feel  ourselves  st  liberty,  as  it  were, 
to  legislate  for  ourselves,  we  might  be  induced  to 
strain  Ue  language  of  the  Act  ia  the  maimer  mg- 
gested.  But  it  is  not  necessary  to  resort  to  rooh  a 
mode  of  construction,  for  tbe  words  in  the  Act  are 
perfectly  plain.  The  11th  sec.  says  that  "  if  in  any 
action  commenced  after  the  passing  of  this  Act,  in 
any  of  her  M^esty's  Superior  Courts  of  Beeord  in 
covenant,"  which  this  is,  "  the  plaintiff  shall  recover 
a  sum  not  exceeding  20/."  which  is  the  eass  here, 
"  the  plaintiff  shall  have  judgment  to  recover  such 
sum  only  and  no  costs,  except  in  the  cases  hereinafter 
providaa,  and  except  in  the  case  of  a  judgment  by 
default,"  which  this  clearly  is  not.  The  question 
then  is,  what  is  the  meaning  of  the  word  "recover," 
not  "recover  by  verdict,  and  that  is  what  the 
plaintiff  gets  in  the  action.  Here  he  has  got 
a  farthing,  which  is  less  than  20/.  This,  there- 
fore, is  an  action  of  covenant  in  a  Superior 
Court,  in  which  the  plaintiff  has  recovered  less 
than  20/.  and  which  is  not  within  the  excentioaa 
in  the  Act.  I  think,  therefore,  he  is  not  entitled  to 
costs.  As  to  the  meaning  of  the  word  "  verdict," 
it  win  be  time  enough  for  ns  to  pat;  a  construction 
upon  that  when  the  question  arioes  by  the  presiding 
JB^e  oertifyinc  upon  a  writ  of  inquiry. 

Cresswili.,  J.— I  am  entirely  of  the  same  O|rfnlon. 
The  plaintiff  has  recovered  a  sum  not  exceeding  20/. 
in  an  action  of  covenant  in  this  court,  and  he  is  not 
withioeither  exception  in  the  nth  sec.  Itisuane- 
oessary  to  consider  now  what  is  tbe  meaning  of  the 
word  '*  verdict "  in  the  12th  sec.  On  a  former  oooa- 
sioo  the  Court  differed  as  to  the  meaning  of  that 
word  in  129th  sec  of  9  &  10  Vict  c  95.  foaly  ad- 
vert to  the  subject,  to  say  that  if  the  question  shooU 
arias  Mb,  I  shall  be  seady  to  reooasklarthenasons 
of  my  judgiment,  which  vary  very  mach  in  the  several 


leports,  and  wfaioh  la  ssaia  ■(  then  BRMar  to  nw^ 
be  unintelligible. 
WiuiAMB  and  Tautoubd,  JJ.  osnoamd. 

__  a»deiie^m$e. 

Bmturday,  May  10. 

Bbiaict  a.  Caoas. 

JHaaiBV  itemMy—Mm  cf  enkanfe—Saiiefiuttam 

—Parti  apreement. 

Aflea  to  am  aeliom  onabtU  ofeaeKam  by  ti  dbui* 

againet  ateepior,  that  at  the  iiwu  ofaeeoBtima  tlU 

tiU,  it  wot  agreed  that  the  defendant  ehoutdfm 

the  drawer  liy  Jnetahnente    that  the  drawer  ijlm 

warde  indoned  it  to  the  pUtintif,  ae  hie  ofarik 

and  without  eoneideratio»—and  thai  qfterwarde, 

and  bffore  aetion,  the  drfemdant  paid  the  dramer 

thefiret  three  initalmenle  in  dieeharge  and  saM*. 

/aetion  ^thoee  inetalaunte.  and  ytar  aetion  paid 

the  drawer  the  tael  inetalment,  w  aureuanea  ff 

the  laid  agreement,  ie  not  an  ieeuaUe  plea. 

Aeeumpeit  on  a  bill  of  eschat^e,  dram  by  F.  W. 

Thomas  upon  and  accepted  by  the  defendant,  tat 

98/.  19s.  6d.  payable  four  months  after  date,  vaA 

indorsed  by  Thomas  to  the  plokitiff.  The  defendant 

being  under  terms  to  plead  issnably,  pleaded  "  that 

the  plaintiff  onght  not  fiirther  to  maintain  his  said 

action,  because  before  and  at  the  time  of  maldng 

and  accepting  tbe  billof  exohanga  he.  the  defendant} 

was  indabtod  to  Thomas  in  the  Mm  of  6U. ;  bm 

theranpon  and  before  the  making  and  aooeptiiig  the 

•aid  Ml,  it  waa  agreed  by  the  dsMadant  aad  ThonM 

that  the  defendant  should  pay  to  Tbonaa  the  aak 

sum  of  65/,  by  oertain  instalmenti,  to  wit,  four  ia> 

atalineatsofl6/.5s.  eaoh,  towi^OB,  &C.J  that  forth* 

purpoee  of  seoaring  the  doe  paysMnt  kr  tha  d*> 

fendaat  to  Thomas  of  the  said  sanof  65/.  inaa*> 

nar  aforesaid,  Thomas  shoald  make  his  hiH  of  •■» 

ohange  in  writing,  and  that  the  defendant  sho^ 

aooept  the  same ;  that  thereupon  afterwards,  to  wU^ 

&c  in  parauanoe  of  the  said  agreement,  Thcanaa  mad* 

and  the  defendant  accepted  the  said  bill  of  exehaagajB 

the  dedaratioa  mentionad,  for  the  parpoae  of  a 

to  the  said  Thomas  tbe  daepaymieat  hr  the  de 

of  the  said  sum  of  money  ia  esaaaer  afoieaaii^  t 

not  othersrise;  and  save  as  aforsaald,  there  never  wa» 
any  v^ue  or  conudeintwn  for  the  aceeptanco  hj  fta 
said  defendant  of  the  said  bill,  er  for  the  imjiiiiwil 
by  him  of  the  aaoant  thereof}  that  Thomas  iAm. 
wards,  to  wit,  &c  iadonad  the  said  bfll  to  A» 
plaintttC  without  vahie  or  oonsidesation  for  fta 
same,  in  order  that  plaintiff  might  hold  Iha 
some  as  the  agent  and  for  tbe  ben^  of  ThoMMk 
and  that  the  plaintiff  ha*  ohrayt  heU  and  wm 
VoVn,   without  valoe  or  coaaioeraiai^    and   em 

Sent,  die  I  that  befosa  the  commeneesneat  «f 
e  suit  the  defendant  piM  ts  Thomas,  and  Thrau* 
aocepted  from  the  defendant,  the  irat  three  fautiA. 
meats,  amounting  to  48/.  15s.  in  faU  satiafeetion  eat 
diseharge  of  the  said  three  mstalmeats ;  that  aftw 
wards,  and  after  the  oommenflement  of  the  aait,  49 
wit,  &c.  befaig  thfS  day  anead  upon  for  the  paymaal 
of  the  kst  instabaent  of  16/.  ia.  he,  the  defendi^ 
paU  to  Thomao,  and  Thomaa  accepted  and  leoaind 
of  and  firom  the  defendant^  the  last  inttalmaiit,  in 
pamanoe  of  the  said  agreemeat.  so  due  to  the  mM 


Tbemasi  that  thereapen 
of  Th 


it  becaaM  aad  was  th» 
daty  of  fkomaa  to  obtain  from  tbe  plaintiff  the  b^ 
and  to  return  it  to  the  defendant,  aad  not  suffer  th« 
suit  to  proceed}  yet  Thomas,  not  regarding  his  datf* 
did  not  then,  nor  at  any  time,  obtain  bom  ta» 
pteiatiff  the  said  bUl  of  eachaiwe,  hat  wroagMly 
suffered  the  aait  to  nrooeed,  and  the  piaintiffaoi^ 
continues  agent  for  Thomas.     VerUiaUum. 

This  ^ea  wae  deUvarad  April  11,  aad  on  9bd 
phdnliff  sigMd  judgment,  of  which  defendant  had 
notice  on  24th.  On  28th.  plaintiff  obtained  nde  to 
coaspnte,  and  on  29th  defendant  obtained  a  w^m, 
calling  npOD  plaintiff  to  shew  eausa  why  the  jud^ 
ment  and  subsequent  pioaeadiags  shoaU  not  ba  iw 
ujde  for  irregularity,  «dth  eoats. 

Lueh  now  shewed  caose.— Firat,  the  dsfeadaalKa 
oppKcotioa  was  too  late.  He  must  apiply  ia  a  Ha« 
sonoble  time,  aad  before  a  f^tah  steo  haa  been  I  ' 


whidi  it  is  submitted  mean*  br  either  narty.  Haa* 
the  plaintiff,  aAar  signing  jajgment,  had  obtahiJ 
a  rale  to  coaapnte  after  the  deMndant  had  aetieaif 

thi'  jmlsnu'tit.  S«"«>ndly.  tlio  plua  is  tioii  i^9aabI«, 
R  seeks  to  vary  the  terras  of  a  bill  of  exrliango  by  a 

Crol  contract.  Such  a  plea  has  been  repeatedly  heU 
il.  (Adamt  v.  Wordley,  1 M.  &  W.  374.)  [jEnvis, 
C.J. — An  issuable  plea  is  one  which  offers  a  sub* 
atantial  issue  of  law  or  fact.  This  plea  does  not  doi 
so.  Many  pleas  better  in  form  have  been  held  noiu 
issuable.  {Hug/iet  v.  Poole,  6  Scott's  N.  R.  959.) 
Williams,  J. — Is  not  the  plea  one  of  failure  of  ooiu 
dderation  ?]  Itonlysays  there  waanoconsiderationfor 
the  excess  beyond  65/.  The  fourth  instalment  was  not 
due  until  after  action  brought,  and  tbe  plea  does  not 
aver  that  it  was  accepted  in  full  satisfaction  and 
discharge  of  tbe  causes  of  action  in  the  declaratioa, 
but  only  that  Thomas  accepted  that  instalment  "  in 
pursuance  of  the  said  agreement."  [Chksswbll, 
J. — He  admits  that  the  action  was  maintainable  at 
the  time  it  was  brought,  and  does  not  say  that  what 
was  aftenvords  paid  was  in  satisfaction  of  the  action.} 


Digitized  by 


Google 


96 


THE  LAW  TIMES. 


[VoL  11— Mfc  4M. 


COMINON   KNCH. 


COMMON    BENCH. 


cxcHipun. 


It  is  labmittad  tlie  plM  would  be  bad  on  geneni 
dflutiifrer^  or  tfter  Terdict. 

BnmwtO,  oontrL— The  plat  ii  an  iiniable  md 
•bo  m  good  plea.  [Cbbsswkll,  J.— All  yon  need 
do  ii  to  shew  that  it  ii  not  Terjr  bad.]  It  is  a  plea 
0f  pajrment  of  pait  befbra  and  part  after  the  action. 
fJlBVis,  CJ.— Yes,  bat  it  is  pleaded  In  aatis- 
■MMon  of  the  agreement  instead  of  in  satiabction 
of  dw  bill.]  We  do  not  plead  it  in  satisfaction, 
but  in  peifonnanoe.  The  question  is,  have  we  given 
•  plandble  answer  to  this  action?  In  effect  the  plea 
i^ — ^I  have  performed  my  aneement,  and  there  is  a 
feihne  of  consideration  for  the  UU  npon  which  tfia 
Mtion  is  bnmriit. 

JiKVis,  C.J. — This  mie  most  be  discharged. 
The  plea  is  no  answer  to  Ae  action  nnless  the  agree- 
mant  suspended  the  right  of  action  when  the  bill 
anired  at  matnrity,  whidi  it  ooidd  not  do  unless  the 
promise  in  the  bill  could  be  varied  by  a  parol  agne- 


'Wiu.lAMS,  J.— The  plea  is  an  obscnre  war  of 
wying  that  the  plaintiff  did  not  promise  that  which 
on  the  face  of  the  bin  he  did  promise. 

Ckhswxu.  and  Talfouks,  JJ.  oonconed. 
BtU»  duchttrged  trilh  eott$, 

TWedoy.  Mau  13. 

DVNCHLKT  «.  PAmiS. 

Ptrgtd  writ  (if  ntmmoiu—Attornif  and  tolieUor. 
Syjf,  Seijt.  shewed  cause  against  a  rule  obtained 
br  field,  on  Thursday  last,  calling  on  the  attorney 
ti  the  plaintiff,  to  shew  cause  why  the  writ  of  snm- 
aons  issued  in  this  case  should  not  be  set  aside,  and 
•U  proceedings  stayed,  and  why  he  should  not  pay 
tb»  oosts  of  the  mle.  (The  motion  for  the  rule  ntri 
■iates  the  drcumstanoes,  ante,  p.  75.)  There  is  no 
doubt  that  in  this  matter  some  person  or  otlier  has 
been  guilty  of  what  ii  exceedingly  wrong.  On  the 
one  hand,  I  should  be  exceedingly  sorry  to  make 
reflections  on  the  clerks  in  the  Writ  offices,  who 
•re  not  here  to  answer  for  themselves;  while,  on 
the  other  hand,  it  is  my  duty  to  protect  tb«  plain- 
tiff's attorney  and  his  clerks,  who,  if  the  affidavits 
•re  to  be  believed,  duly  fulfilled  their  duty.  The 
plainti6rs  attorney  swears  that  he  gave  his  clerk  di' 
rections  to  issue  the  writ  in  the  usual  manner,  and 
that  he  was  not  at  all  aware  that  it  had  not  been  so 
issued.  His  clerk  had  been  several  years  in  his 
office,  had  served  him  faithfully,  and  he  had 
never  had  occasion  to  suspect  him  of  dishonesty. 
Down  (the  clerk)  deposed,  that  having  received  in- 
atmctions  from  his  master,  he  filled  up  a  blank 
parchment  form  of  writ,  made  a  pntcipe  thereof,  and 
entered  it  in  the  prtecipe  book  kept  in  the  office ; 
that  he  then  took  it  in  the  usual  way  to  the  C.  P. 
writ  office,  delivered  the  writ  for  sealing  there,  paid 
6s.  for  it,  and  received  it  back  with  the  seal  thereon 
which  it  now  bore ;  that  as  the  plaintiff  was  waiting 
fcr  the  writ  at  the  office  (it  had  been  arranRt^ 
that  the  plaintiff  should  serve  the  writ  herself),  he 
was  in  a  nurry,  and  did  not  take  notice  of  the  person 
who  sealed  it ;  that  he  was  only  absent  tan  minutes, 
•ad  on  his  return  delivered  the  writ  and  copy  to  the 
plaintiff,  and  gave  her  directions  how  to  serve  the 
tfrit  He  further  stated  that  he  had  been  infbrmed 
the  stamp  on  the  writ  was  incorrect,  but  he  was 
wbolly  unable  to  aoooont  for  it,  and  he  solemnly 
•wore  that  he  did  not,  nor  did  any  other  person  (o 
Us  knowledge,  stamp  the  writ,  except  the  deik  in 
the  writ  office  tiom  whom  be  received  it. 

Jnnyis,  C.  J. — Does  the  same  derk  in  tbe  Writ 
Office  file  the  preeeipe  ss  seals  the  writ  ? 
Ray  (Master).— He  does. 
Afira,  Seiit. — The  attorney  here  has  given  every 
postfble  ftdlitv  for  inqninr  into  the  drcumstanoes, 
•ad  no  blame  uea  upon  him.  The  seal  on  the  writ 
in  question  is  reversed,  then  is  no  question  about 
that.  It  may  be  aaked  how  a  reverse  impression 
Mold  be  given  at  the  office :  the  answer  is,  it  might 
■s  eadly  be  done  tbere  as  dsewhere.  There  should 
be  an  inquiry  instituted,  whether  there  are  not  other 
•Mas  where  •  reverse  impression  has  been  placed  on  a 
vritandnoBnseqM  filed.  If  the  clerk's  affidavit  be 
Uack  no  doubt  here  is  a  transportable  offimce. 
Knell,  another  clerk  in  the  attorney's  office,  cor- 
roborates Down's  deposition  in  some  material 
points.  The  case  therefore  stands  thus.  The  dnks 
at  the  Writ  Office  say  the  writ  was  never  prodnoed 
flieie ;  we  say  we  handed  in  the  writ  and  prtecipe 
•t  the  office,  paid  the  fise,  and  received  back  the 
writ  stamped  as  it  now  appears.  The  case  ahoidd 
■ot  stand  here.  The  Court  is  therefore  prayed  to 
fiiect  an  inquiry  by  the  Blasters  whicb  may  clear  up 
tbe  matter,  and  satisfy  all  parties.  But  sup- 
posing this  should  not  prove  to  be  the  seat  of  ue 
Court,  but  a  forgery  of  the  attorney's  derli,  that 
would  not  be  the  attorney's  (salt,  and  he  shoiud  not 
be  punished  for  iL 

JraTis,  C.  J.  (to  iFMd). — Do  you  wish  the  rule 
dllpoeed  of  now?  If  yoa  do,  there  must  be  an  iu' 
^■fry,  nevertheless. 

.  /Md.— I  leave  it  in  tbe  hands  of  die  Court. 
Janvis,  C.  J.— The  difficulty  is  as  to  costs. 
Mitlee,  Saijt.— Tbe  question  of  oosts  may  be  le- 


By  die  ConBT. — Let  tliis  rule  be  enlarged,  and 
the  whole  matter  referred  to  the  Master,  to  inquire 
into  it  and  rapott  tiiereon,  paving  attention  to  the 
question,  whether  there  are  otoer  writs  in  ezistenoe 
under  similar  drcnmstances.  The  rule  is  eular^ 
to  the  10th  day  of  next  term.  Every  consideration 
shall  be  shewn  to  tlie  attorney  without  diarge.  In 
the  mean  time  the  proceedings  are  stayed. 

JImI*  aeeordktftif. 

BTTSIITS88  Of  THB  WJUUL 
Tkandof,  JTay  8. 

Bumion  sni  Oraiss  v.  Fmmre.  —  Bole  to  nt«r 
VMrdict  fbc  dafandaat  in  aotaon  on  potioy  of  Marine  Insa- 
raaea.  Pari  ksard,  adiomrtud, 

fridaf,  Xaf  ». 

lb  Air  Anuss  s  l  j—Ztuk  moved  to  have  the  nains  of 
John  Winiam  Bmith  tm—i  fWm  the  toll  of  Attorney*  of 
the  Court,  and  the  name  John  WnUun  Fy«  Smith  sab- 
•titiited  Ibr  it,  the  mpUcaot  beiac  daairone  of  adopttac  a 
famfly  niDW  borne  by  Ui  late  fhthar.      Motion  auowd. 

Bkutb  (Clerk)  *.  Ail  or  Hosbcbt.— CbwUi^  ehawed 
eaoM  sgalost  a  role  for  a  prohibition  to  the  Coniiitory 
Conrt  of  the  Diooeee  of  Kpon.  In  Horboir  there  ia  aa 
aaeieBt  ehapel  which  beeame  dilapidated  in  1794,  and  was 
reboflt  in  ponnaooe  of  »  faonlty,  and  the  pewi  ware 
aUotted,  two  of  them  b^c  allotted  to  a  Kr.  Oarr,  ia 
reapeot  of  two  aadent  meaaoagei  in  the  pariah.  This 
allotBMnt  was  afterward*  oonflrmed  by  another  fkonlty 
wUeh  iisned  flrom  the  Consistory  Court  of  the  Archbishop 
of  York.  In  April  last  s  citation  issoed  from  the  Coosi*. 
toiy  Conrt  of  Bipoa,  addreesed  to  the  inhabitant*  of 
Horboy,  calUag  upon  the  inhabitants  of  Horbnry  to  shew 
canae  way  fbrther  alterations  should  not  be  made,  and  the 
pews  bere-aDotted.  On  Mth  September,  Ur.C*rr(a  grand- 
nephew  of  the  former  Mr.  Carr)  snt  in  a  defensire  allen- 
tion  to  this  citation,  which  was  admitted  to  proof,  and  a 
term  profaatoTT  grantad,  the  oonaequence  of  which  was  to 
put  an  ^d  to  the  snit  in  the  Consistory  Conrt,  yet  that 
boBTi  was  proceeding  to  tiy  the  prescriptive  right  olsimed 
to  these  pews.  Under  these  circnmstances  the  mle  tor  a 
prohiMtion  was  obtained,  but  it  waa  now  tweeted  that 
tU*  mod*  of  proeedntewa*  irremlar,  and  that  the  proper 
•omawoaldMforMr.Oarr  tooeelarein  nrohlhittm,  so 
that  the  qnestion  of  prsaoriptiT*  right  to  the  pews  might 
b*  bronght  for  adjudication  into  this  Conrt.  (Bogers's 
Bcdetisstioal  Law,  p.  733 ;  Comer's  Crown  Praoti^e,  p. 
Mr !  BiUkt  <tr  Butland  v.  Bagduun,  10  LJ.  Q.B.)  IT.  BiU, 
eontri. — I  admit  the  Ccmrt  may  compel  me  to  declare  in 
prohibiticn.  Hie  only  qaestkm,  theralbr*,  is,  whether 
the  Conrt  will  do  more  than  reqnre  me  to  do  so.  By  the 
CouVT.— The  mis  may  be  enlarged  upon  the  partr's  de* 
daring  in  prohibition  npon  the  proceedings  in  the  Boolesi. 
astical  Comrt,  so  as  to  bring  the  matter  before  this  Conrt. 

SmU  aenrdiwiUf. 

Immaow  «.  Wnoow. — Okmnuct  shewed  oaoss  sgsinst  a 
mis  for  judgment  as  ia  ease  of  a  ncmsnit.  The  afBdavit 
stated  that  Botio*  of  trial  was  (iasn  forth*  sittings  belbra 
Baster  Term,  but  plaintiirooaiid  not  go  to  trial  on  sooonnt 
of  the  abaenoe  t^  a  material  witness,  and  was  wilUng  to 
give  a  peremptory  undertaking  to  tnr  at  the  next  sittings, 
provided  the  aHsndanc*  of  th*  irita***  eoidd  th«n  ha 
•*eBfad.  By  the  Oava*.— Ws  eaaaot  dieoharg*  th*  ml* 
opoa  a  ooBtingsait  nndertakiag.  If  th*  witn*e*  b*  not 
then  forthcoming,  yon  may  apply  to  have  th*  nndartaUng 
snlivged. 

BuU  iuehargtd  itwm  ptrtmpiorjf  umimtakimff  to  irjf 
at  Of  littingt  ifter  tUt  Urm. 

Dnaoir  v.  Boasan.— CM«  mov*d  Ibr  a  ml*  calling  npon 
th*  defendant's  attorney  to  shew  cans*  why  h*  should  not 

Say  to  th*  plaintiff  101.  lOs.  pnrsoant  to  a  contingent  nn- 
ertaking  to  do  ao,  and  th*  eo*ts  of  this  application.    He 
rated  Xt  IWrilunu,  SD.  4t  L.  646.  MuU  niii. 

OaiXAX  V.  NswiCAir.— '.HovMu  shewed  cans*  against  a 
ml*  for  jndgmant  as  in  ess*  of  a  nonsuit.  The  ground  was 
that  notwe  of  trial  had  been  conntevmsadedat  the  express 
request  ot  the  defendant's  agent.  AvsmmU,  in  support 
of  the  nil*,  argued  tiiat  as  ao  time  had  been  arranged  b*. 
tw*«n  th*  paraas,  th*  arrangement  related  only  to  the 
dttiagsfbr  whidi  notice  of  triat  had  been  given,  and  that 
the  plaintiff  shonld  have  proceeded  to  try  at  the  next  sub- 
sequent dttiags.  By  the  Cotrar. — Such  a  connteimaad  is 
a  gensval  one,  and  not  for  a  particular  sitting. 

XmU  dit^Mrgtd,  wUlt  eoA. 

SiOTK  e.  Bnii. — Action  of  covensnt  onamorlgag«.decd 
to  recover  prindpal  and  interest.  S]fl«$,  Seijt.  moved, 
pursuant  to  7  G«o.  S,  c.  20,  for  a  ml*  to  ^ompnt*. 
rjaavn,  C  J.— Does  tintt  statut*  apply  to  aetiona  of  cov*. 
naatn  Tea.  (Amtoa  oni  .iiM«(«rv.  CbWsr.  1  Bx.B. 
4B7 ;  17  L.  J.  Sx.  S7,  S.C.)  Jaans,  C. J.— 'That  is  aa 
alacrity  sxpreasly  in  point.  BmU  grmUtd, 

ClttwUm  v.  Kat — ShM  moved  for  a  JuMistm  to  oompd 
appearane*  npon  the  usual  affidavit.  JZais  granUa, 

Priitq,  Mar  9, 

Snmuix  *.  Twnrato.—W.  H.  WaUan  aad  IbaiUasen 
were  heard  in  support  of  the  mle.  Oar.  adp.  vutt. 

Dos  dm.  BicKians  e.  Lsina,  and  Bicw^ass  v.  Lawn. 
— The  former  of  these  oasee  was  ^ed  at  the  Monmouth  and 
the  latter  at  the  Olamorganshira  Assise*;  bnt  th*  defeno* 
in  both  cases  being  substantially  th*  same,  they  were 
argued  togather.  AUxanJtr  and  Ony  shawed  cans* 
against  th*  mle  in  Dm  dna.  Siekardfr.  Lewi*,  and  Ckilton 
and  PtilUmg  against  that  in  ISelkardi  *.  Ltwu. 

Partluard. 

KsKTSoir  «.  VjlLot.—HM  moved  for  a  AsMi^as  to 
compd  ^paarance.  Ormitd. 

Kimdaf,  May  IS. 

ytTLUixa  w.  Taa  Loans  Comcxasxoxxaa  or  Tva  An- 
lOBUAT.— Owrrfsr  (M.  BmtUX  with  him)  moved  to  set  aside 
the  copy  and  aervioe  of  a  writ  of  summons  herein.  Th* 
writ  was  Bsrved  on  Capt.  Mills,  one  of  the  oommisdonen, 
and  an  affidavit  was  produced  shewing  that  the  commis- 
sionsrs  were  not  a  corporation.  Sale  mn . 

Horm  «.  Stem.— 7n(K»,  Setjt.  and  Bani,  shawed 
aad  Sfltt,  Scijt.  and  Wittm,  supported  a  rule  call' 


Bonjv  s.  MnLuraw.— Jyiai,  8*^*.  „ 

against  a  rala  *U  twa  new  nianailaAiii  to  ciaiaiasvt. 
Besses.  It  rapaarad  that  tha  taiaas  rniaiaiwiia  W 
bean  r*Bder*do*eless  Inm  having  b**w  takes iaalxB, 
and  before  partis*  who  war*  not  eompatent  to  adariairta 
anoathbythalawof  D*Bauik.  ClaaaiH.  8*qt.  ia  ay. 
port  of  th*  mis. 

A>2s  aheoUsUi  tht  eesMnJssisa  to  ho  d^teUd  U  t 
imgommit§r,  Os  ^jiHi«is>  ts  pmm  tko  eiali  Y** 
rale  and  Os  asi<f  rsadirsd  naslsat  i]r  As  jbar 


Soon  s.  Ooujrr  sa  Banmiraa.— ^.  Snmm  aoisl  b 
be  allowed  to  deduct  th*  oa*ts  of  th*  dafendaat  Ibm  Ot 
eodsofthsplsintiff.  Molomi. 

Dixoa  V.  Boraa. — Hist*  ah*w*d  nans*,  aad  J.  1 
supported  a  ml*  focjadgmant  asiaoaaaof  a 

FOBKAV  e.  Waiem.— Jrawsn  diawad  caass  MMnts 
mla  ■>•>  to  sat  said*  ika  veriiet  hareia.         fmtCmrd, 

HoABS  V.  BixBXT. — Oi^<  awixJ  ahowad  caass  sgusrt 
th*  ml*  fbr  a  new  trial  hereja.  Cbr<*r  waa  heard  ia  ay- 
port  of  th*  rah.  Th*  Court  said  that  the  foot  apaa 
wUah  the  rale  nM  had  been  gnBt*d  did  act  msiSMDid- 
big  to  the  note*  of  the  trial  as  ftamlBhad  by  the  UdOad 
Baron.  Xmltdimtoifd. 

Tuodag,  Mm  ISB. 
-Xas* 


CoioKSin  V.  ParaaiL. — Xaat  dwwad  caass  sBmdt 
ml*  obtainad  by  lorr,  calling  on  tiM  dsAndsaS  to  As* 
nana*  why  a  mu  to  mrrejoin  ahould  not  b*  set  sadsdi 
costs.  lUs  was  aa  action  bronglit  by  th*  pUatiffsfdMl 
his  assign**,  fbr  coats  of  o*rt*in  prooaedinfaialtssoarii 
ofFraae*.  It w»p«ar* tliat an a«r*«Biaat had \vm wind 
bito  batweea  the  parlie*,  by  which  aO  ftnthK  Itj^dioa 
wa*tobe  put  an  end  to,  and  this  ml*  having  bemoMaasd 
in  violation  of  that  agi«*m*Bt,  it  is  anhoittsdtksCoait 
should  set  it  said*  wi&  coats.  In  the  year  lB«,sl>ld 
bankruptcy  was  issaed  against  th*  plaintiff  as  a  MBiaaib 
on  tha  gnmnd  that  whilst  in  a  stat*  of  iasolvsaey  ks  tsi 
exseutd  a  marriaga  aattkaaent  and  aa  assigawml  el 
property  to  hi*  motlier,  with  iateat  to  dafraud  his  asMos, 
On  til*  last  day  h*  was  at  liberty  to  do  *o,tbeplaUC 
pr*a*ntad  a  patition  to  annul  th*  gat,  and  ca  tks  Md 
May,  1848,  th*  Tic*.ChaacaIlor  gsv*  him  lOisdy  ts  Wu 
aa  action  to  try  ita  validity,  wfaiA  was  triad  in  th*  Q,!. 
and  tarmiaatad  ia  a  vardict  for  the  dafhndaat.  AaswUid 
vraa  sftcrwaids  had,  in  which  th*v*rdiat  was  soisArths 
dsfendant.  Afterwards  th*  plsintiff  bnaght  laottit 
action  in  th*  Bx.  which  was  atill  pendiag,  aad  thaaW 
brought  a  frash  Mitioa  ia  «h*  Ocu^  Ocort,  ahid  «« 
d*f*rr*d  to  await  tha  laaolt  of  o*s«aiB  taon*sJia|i  ■ 
Chanoerr.  The  pWntiffhad  also  Dad  fiwioitiiasfatri 
and  the  defendant  was  obligad  to  Sis  two  sniu  ts  id  lals 
th*  msrriaga  satHsment  and  the  aaaigameal  to  Ite 
plsintirs  mothsr.  In  this  state  of  things  the  ddMid 
obtafaiadjndgaMatlbr  his  costs  en  th*  trid  in  tks  4.1. 
wUeh  MDOBatad  to  tool,  and  h*  wa*  aheaS  totsfa  Iks 
plaintiff  ia  axecntioa  for  then  whea  a  coaipeomas  vsi 
piopoaad,  aad  tha  temis  of  it  were  laft  to  k*  wtfsd  Ir 
oonasd.  Accordingly,  the  oounsd  cm  thtjlsidisi  sios 
wrote  to  the  defoaoaat's  connsd  a  nioposeC  iiisaassning, 
■■  I  have  seen  Mr.  Oolombine,  and  ha  laltiaiin  ■»  t» 
prapoa*  th*  fitUowing  tgrms,*'  sad  thsa  tks  taws  wssa 
statad.  nws*  tarns  wen  aoaepted  by  tks  iiihiiBiars 
eonasd.  aad  th*  lagd  piwrndian  wtc*  atmd  uA  A* 
tnmsof  th*agTs«m*ntcoaldb*dr«n  up  ianaaBv-,MS 
after  some  time  it  app*ar*d  that  ao  psOTskm  bsd  M« 
mad*  ia  the  terms  ibr  representing  the  iatuidi  of  oasd 
the  plaintiff's  chOdrea  undsr  th*  mairisas  iittliwiat,  ■* 
th«renpon.*lthonghithadbaaadiatiBet^afnaaidl^n 
hand  that  Mr.  Vallaaoe  was  to  act  as  solicitcr  Isr  Acdddif 
aad  his  wif*  and  mother  and  child,  th*  plaintig  fdondlo 
carry  out  th*  agreement.  The  defbndanf  a  ooaasJ  MB 
gave  him  nottee  that  th*  tr*aty  of  aa  agrsen 
donad,  and  that  h*  dionld  proooad  with  th*  i 
accordingly  did  ao,  and  tha  plaintiff  was  takea  ia  a 
but  obtained  his  discharg*  under  a  writ  of  taisai  •■*■; 
Under  these  droumataacs*,  aa  th*  proieot*d  agrMmadMS 
bean  dafaated  by  th*  plaintiff  himaatf,  aad  as  tks  Ma- 
dant  had  beanput  to  th*  cxpeoae  ofthonaaads  of  pom" 
by  tha  plaintiira  vexatious  prooeadings,  th*  Osot  «"■> 
discharg*  the  mis  with  coet*.  BfUo,  Ssajt.  sadg«rf,a 
support  of  th*  ml*.  cont*nd*d  that  a  written  •ff?*'*J 
having  been  entered  into  between  tha  parties,  «■<■■*■ 
beea  partially  acted  upon,  it  could  on]y  ba  put  aa  w  " 


by  another  written  agreement 


«avi.ucr  niibMii,  ■ikktou.ou.  ,  and  that  as  oaepw»T*^ 
u,  that  agreement  waa  that  au  auila  and  aeliaaa  bitiM 
the  parties  shonld  be  ateyad,  the  rale  obtansd  by  ■• 
d«f*ndant  vraa  a  breach  of  that  agreameat.  It  ais  HSl 
contended,  that  the  plaintiff  had  dwaya  been vu"!*' 
appoint  some  oae  to  rspre**at  th*  int«r**ta  of  tii  'W 
and  add  he  waa  willing  to  do  ao  now,  aad  thd  m  Ip  <bi 
action  before  the  Court,  he  was  willing  to  enter  siM^ 
Misas.  Jbbvd,  C  J.— The  Court  is  of  opiniaa  tk^«J 
thefimlt  oftb*pl*intiffalon*that  th*  agrewnsd  isSw» 
been  eanicd  out,  sod  thaiefore  th*  rnl*  assd  *•  Se- 
charged  with  costo.  SmU  diodtarfd  <n«^_w*j 

RnsDua  ».  Lactoitb,  r«  Hbkbxt.  —  CMsBar  •■• 
Baiiqr  appeared,  and  were  heard  in  this  matter.  O*** 
ordered  to  stand  over  till  the  flrat  day  of  next  tsnt. 

MATLiir  s.  MnuB,— tTerdnnra  nud*  ahaoWs  a  I* 
hardn,  for  judgment  ■•  in  eaa*  of  a  nooaoit. 

Jtafadiildr 


lag  OB  th*  pldntiff  to  carry  out  an  agrannent  alleged  to 
have  been  entered  iato  at  ta*  trid,  or  Ibr  a  new  trid,  and 
why  the  plaintiff  ahould  not  pay  the  coats  of  th*  fbrmer 
trial. 

Jbi<«  oitolmtejir  a  n*»  triat, /laimt^  to  pafOo  asds 
^Oiojbrator  trial. 


oomiT  or  BXOHBQvax. 

Haportod  by  Faassaicx  Bulxt  and  C.  J.  B.  WfttmUt 
Eaqn,  Barriaters  at'Taw. 

Not.  29  and  Dee.  2. 
HALLrvrai.1. ».  Eastwood. 
Pontefiraet  Bimowr  Qnirt—Repltn»—9  Ir  W  Fie*. 

c.  95, ».  5. 

Certain  eotton-epinning  tnaehinee  were  fixtl  H 

mean*  qfierew*,  tame  ta  wooden  fatfenin ft,  oj* 

tome  fixed  in  tionte  with  mitten  lead,  and  Iktrw) 

fattened  to  the  hnilding.     Th*  maeUntt  aft 

dittrainedfor  rent,  and  nhttfnentlp  repttn**' 

Held,  that  they  were  not  a  wart  <tf  th*fi*li**' 

hut  were  properly  didrenaele.  „ 

By  17  Geo.  3,  c.  15,  jmri*dieHom  i*  fietn  t»  0* 
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EXCHEQUER. 


EXCHEQUBH, 


EXCHEQUEII. 


Omrt Iff  P.  for  th*  rteovery  qf  debit  tn  toil. 
irndtttrnUvm.    That  jwritHctUm  it,  by2i(i 
Viet.  e.  85,  exititdtd  to  15/.    That  Court  WiU, 
iv  9  4- 10  Viet.  e.  95. «.  5,  aiolMtd  : 
ffeU,  that  thtpowtr  t^grttUmgu  wtU  a$  Staring 
rtpletim  wat  thtrtby  takat  away. 
Hoaoitu,  Q.C.  shewed  aaae  agmiiut  •  mle  ob- 
aiaea  Djr  Wat»o»  in  this  cue,  to  increHe  the  Ter- 
lict  fiom  46(V.  to  2,500/.    It  wm  an  action  of  tres- 
es, tried  at  Yoric  before  Aldenon,  B .  The  question 
lepends  apon  the  oonstmction  of  17  Geo.  3,  c  15, 
ndted  in  2  &  3  Vict  c  85,  and  9  &  10  Vict,  c  95. 
rhe  qoestion  is,  whether  the  power  of  nanting  re- 
)le*in  has  beoi  taken  firom  the  Court  ofthe  honour 
if  PontefiBct  by  either  of  those  Acts.    Br  2  ft  3 
fU^  c  85,  s.  4,  that  power  is  taken  away.    The 
Toort  Bwon  has  become  a  new  court,  namely,  the 
>>iiit  of  the  Honour  of  Pontefract.    It  is,  however, 
ontended,  that  by  the  operation  of  the  Conn^ 
Jooits  Art,   the   Court  Baron  has  been  reriTed. 
rbat,  however,  could  not  liave  been  the  intention  of 
lie  Lopslatnre. 

_  Paiktty,  on  the  same  side.— The  Court  is  abo- 
isbed,  and  the  power  to  grant  replevin  cannot  sur> 
ive  it  (H^lai  y.\Bwrt,  Car.  380.)  A  prasorip- 
ion  for  a  steward  to  pant  rmlevin  out  of  court  is 
ttid.    (Co.  Entries,  K4.)    The  wviid  steward  ought 

0  be  read  sheriff.  The  lord  may  bring  his  action  in 
.  Court  Baron,  because  tlie  suitors  are  the  judges, 
int  it  cannot  grant  replevin  except  by  charter  or 
ceadption.  Ho  cited  Co.  Entries,  294;  Hallat  v. 
9iir/,  Car.  380;  Bac.  Abr.  "Court  Banm"  and 
•Beolevin,"  C:  Viner's  Abr.  "Replevin,"  Z.; 
;om.£^.  "Fleader,"3K.3&9:  4Tmst266— 269; 
Citdien  on  Courts,  95b,  &74a:  Comyn's Digest, 
'Copyhold,"R.U. 

ffMea,  Q.C.  contriL— The  Lords  of  the  Honour 
t  Pontefiraet  have  power  to  grant  replevin  to  the 
xdnaion  of  the  sheriff.  (HowiMy  v.  Daatoit,  6 
L.  &  E.  750.)  There  is  a  distinction  between  the 
«wer  of  gtaniinK  replevins  and  that  of  hearing 
bem.  The  sheriff  in  bbertieB  has  no  power  to  grant 
epievin,  except  where  the  bailiff  has  refused.  It  is 
kA  the  suitor  in  a  Court  Baron  tliat  grants  replevin, 
t  is  granted  by  tlie  lords,  and  though,  since  the 
mn«l  of  9  &  10  Viet  c  95,  the  jnnsdietion  to 
lear  appeals  has  been  transliened  to  the  new  County 
ionrts,  still  the  right  to  grant  replevins  still  con- 
innes  in  the  sheriff.  {Bdmondi  v.  CMaUit,  2  C.  C. 
:ii.  142.) 

JHN«  and  Ball  (in  oontinuatioD)  referred  to 
Ums.  I  New  Keports,  292;  and  2  &  3  Vict 
.86,s.4.  [Platt,  B.-4t  is  an  old  Court  with  a 
ewiiame.  The  nnestion  iswbsther  thatConrt  is 
bolished.]  The  9  &  10  ^ct  c  95,  s.  5,  says  that 
jrmer  Courts  for  the  recovery  of  small  debts  and 
emands  shall  be  repealed;  but  not  so  as  to  revive 
ny  Act  thereby  repealed.  [Pabkb,  B.— The  1st 
Mtion  of  tiie  2  &  3  Vict  e.  85,  puts  an  end  to  the 
resent  jurisdiction  and  jaaetice  of  the  Honour 
iourtof  Pontefract;  and  unless  you  can  set  it  up 
gain  some  way  or  other  it  is  gone.  Have  yon  a 
ogle  instance  of  a  replevin  granted  by  any  officer 
r  other  person  not  of  the  Court  ?]  No ;  there  ap- 
estfstobenone.  (Pits.  N.B.  72/ 73»:  TFUmmt. 
Toiday.  4  Hau.  &  Sel.  120 :  2  Inst  139;  30  Edw. 
,  p.  23 ;  nonqwDit  v.  Fardeit,  1  Man.  &  Gr.  535 ; 
aa  Haule,  J.  observations  at  p.  544,  wein  re- 
ared to.) 

Pakkk,  B.— It  would  be  better  to  dispose  of  tUs 
oe  point  first;  and  in  tins  case  I  have  satisfied  my 
lino  tJiat  tiie  power  of  granting  replevin  was  talten 
way  by  the  operation  of  the  statute.  The  simple 
nestion  is,  is  tlie  power  of  lioUing  replevin  taken 
way?  It  seems  to  me,  on  looldng  at  the 
uthoritaes,  and  the  different  statutes,  there  is  no 
oubt  about  it,  and  that  the  power  in  the  present 
istanca  is  taken  away.  The  17  Geo.  3  gives  juria- 
Iction  to  the  amount  of  5/. ;  that  recognises  Qte 
«ht;  then  the  2  &  3  ATict  extends  the  jurisdiction 
>  15/. ;  then  comes  the  9  &  10  Vict  c.  96.  s.  5, 
ludiwolishes  the  Court;  the2&3Vict.  is  mentioned 

1  the  schedule,  and  that  Court  is  abolished  from 
nd  after  the  time  there  referred  to.  The  effect  of 
^  is  to  put  an  end  to  the  Court  of  Honour  of  Pon- 
itnet  to  hold  replevin.  The  granting  replevins  out 
f  court,  though  practised  by  the  steward,  was  so 
loaely  connerted  with  the  Court  which  ulUmately 
lied  them,  that  it  is  impossible  to  say  it  could  exist 
Iter  the  court  had  been  abolished. 

Alobbsom  and  Platt,  BB.  oonconed. 

Jwdgmattfor  the  drfendani*. 

Then  was  a  cross  rule  in  thia  case,  and  the  ques- 
on  was,  whether  mules  used  in  a  cotton  factory  are 
xtorea? 

JUDOUEKT. 

Mo»dmy.  Dee.  16, 1850.— Pabu,  B.— This  case 
as  argued  a  few  days  ago ;  a  part  of  the  case  was 
iapoaed  of,  and  this  is  the  remainder.  The  qnes- 
on  remaining  to  be  disposed  of  in  this  case  is  whe- 
>er  cotton-spinning  manhines,  which  wen  fixed  by 
kcaus  of  screws,  some  in  wooden  fastwiingn,  some 
itolet  with  lead  in  a  molten  state  in  stones,  for  the 
■rpose  of  reosiving  the  screws,  were,  by  law,  dis- 
vinabls  for  the  cent  of  the  mill  in  tritich  tbey  wers 


•flxed.  Before  the  machines  wen  so  attached,  they 
were  mere  chattels,  and  nndoobtedljr  tiiey  were  dis- 
tiaini&le  chattds.  The  question  is  whether  they 
lost  that  character  by  being  attached  to  the  floor  in 
the  manner  described.  The  question  is  to  be  deter- 
mined exactiy  in  the  same  way  as  it  would  have  been 
if  the  statute  had  decided  that  no  diattels  can  be 
distrained  which  were  not  the  subject  of  distress  at 
common  law,  except  those  provided  for  bv  the  sta- 
tate.  This  distraint  of  diattels  is  not  Neither  tiie 
power  to  levy  •  distiass,  given  by  tiie  statato  of 
Wm.  3,  nor  the  power  to  impound  on  the  premises 
given  by  the  II  Geo.  2,  extends  the  right  of  dis- 
tress to  diattels  not  before  the  subject  of  it; 
still  less  does  the  right  of  tlie  landlord  for  a 
year's  rent  before  tiie  goods  taken  in  execution 
can  be  removed,  afford  a  reason  for  holding 
that  all  goods  that  can  be  taken  in  execution  can 
also  be  dutnuned.  MTe  must  decide  the  case  in  the 
same  way  as  if  the  distrainer  was  obliged  to  take  the 
chattels  distrained  immediately  to  a  public  or  a  pri- 
vate pound.  At  Common  Ijuw,  tliinga  fixed  to  the 
fteehold,  and  which  become  part  of  it  cannot  be 
distrained:  for  two  reasons, — Lord  Gilbert,  C.B, 
says,  "whatever  is  part  of  the  freehold  cannot  be 
distrained,  for  what  is  part  of  the  freehold  cannot  be 
severed  from  it  without  detriment  to  the  thing  itself 
in  the  removal,  consequently,  that  cannot  be  a  pledge 
which  cannot  be  restcoed  in  etatu  mu>  to  the  owner. 
Besides,  what  is  fixed  to  the  freehold  is  part  of  the 
thing  demised,  and  the  nature  of  the  disteess  is  not 
to  presume  pwt  <^  the  thing  itadf  for  the  rent,  but 
only  htdtieta  ittata  upon  the  soil  or  house.  Hence 
it  is  that  doors,  windows,  furnaces,  &c  affixed  to  the 
freehold  are  not  distrainable."  Gilbert  on  Distress, 
34  to  48,  and  on  the  sole  ground  that  they  were 
parcel  of  the  fi«ehoId  in  the  construction  of  law : 
Keys,  windows,  and  ehmHtrt  concerning  the  realty 
are  not  liable  to  be  distrained.  It  was,  besides,  a 
rule  at  common  law  that  things  which  could  not  be 
restored  in  the  same  plight  and  condition  cannot  be 
dittiained  for  rent:  that  is  laid  down  in  Comyn's 
Digest,  47,  and  Gilbert  on  Distieaa,  in  the  part  I 
have  already  dted.  We  have,  therefore,  to  decide 
whetiier  theae  madiines  foil  within  either  of  these 
categories,  otherwise  they  were  not  protected ;  they 
do  not  iall  within  the  latter,  for,  being  taken  to  be 
part,  they  must  be  brought  back  without  damage  to 
themselves.  If  they  are  not  of  a  perishable  nature 
they  would  not  suftr  by  oaieful  removal.  Ifitwsrs 
nemsserg  to  take  eoas  tO'^ieees  in  order  to  remote 
them,  that  drcumstanoe  wpuld  make  no  difference, 
for  tliat  might  occur  with  respect  to  chattels  with 
rcapeet  to  which  there  is  no  qnestisn,  as,  for  in- 
stance, a  post  bedstead,  iMkidi  oesild  not  be  oairied 
to  a  pound  without  being  first  taken  to  pieces, 
and  the  distrainee  would  have  no  reason  to  com- 
plain that  they  were  restored  to  him  in  a  diqointed 
state  at  the  pound,  where  he  must  attend  to  receive 
them,  andtnatheshouM  be  saved  the  trouble  of  taking 
the  beds  to  pieoes  againin  orderto  replaoa  them  if  dtey 
had  been  restored  atthe  time.  Nor  does  it  make  any 
difference  that  the  distrainee  would  be  obliged  to 
bear  the  expense  of  refixing  the  machinery.  Fre- 
dseiy  the  same  objection  might  be  made  to  a  distress 
on  any  article  wUdi  it  required  expense  to  carry 
back  from  the  pound  and  restore  to  its  former  posi- 
tion. A  distrstnee  at  common  law  most  be  at  the 
trouble  and  oipense  of  taking  back  his  goods  from 
the  pound.  Tliis  practical  inconvenience  is  now 
obviated  by  the  power  of  imponndiUf;  upon  the  pre- 
mises. The  only  question  therefore  n,  whether  the 
machinery,  when  fixed,  was  parcel  of  the  fiedioM  ? 
ai^  this  is  a  question  of  &ct  depending  on  tiie  cir- 
cumstances of  each  case,  and  principally  on  two 
considerations ;  first,  the  annexation  to  tlie  soil,  or  if 
brick,  the  bouse  to  which  it  is  united,  whether  it  can 
be  easily  removed  imteyra  et  teha,  or  not  without 
iqinry  to  itself  or  the  fiibric  of  the  building.  Se- 
condly, upon  the  object  and  purpose  of  the  annex- 
ation, whether  it  was  for  tiie  permanent  and  sub- 
stantial improvement  of  the  dwelling,  in  tiie  language 
ofthe  CivU  Law,  perpttui  tmu  eauid,  or  thtt  of  the 
Year  Book,  28  Hen.  7, 13,  pw  rente  en  juet  pro- 
priete  rmurin,  l(e.  en  la  poieeeeioH,  or  merely  for  a 
temporary  purpose^  or  the  more  complete  enjoyment 
and  use  of  it  as  a  chattel.  Now,  in  considering  Uds 
case,  we  cannot  doubt  the  machines  never  being 
part  of  the  frediold,  but  were  attached  slightiy  to  it, 
and  were  capable  of  being  removed  without  the  least 
injury  to  the  fobric  of  the  buildings,  the  object  and 
purpose  of  annexation  was  not  to  improve  the  in- 
nentanoe,  but  was  to  render  the  machinery  steadier 
and  tot  the  more  convenient  use  of  the  inneritanoe. 
They  never  were  part  of  the  freehold  any  more  than 
a  carpet  would  be,  which  is  attached  to  the  floor  by 
nails  for  the  purpose  of  keeping  it  stretched  out,  or 
curteins,  or  laoldng-gbuses,  pictures,  and  other 
matters  of  an  ornamental  nature  which  have  been 
slightly  attached  to  the  walls  of  a  dwalUog,  as  fo^ 
nitore,  and  which  is  probably  the  reason  lAj 
those  and  similar  articles  have  been  held  in 
diibrent  cases  to  be  removeable.  The  machines 
would  have  passed  to  the  executors :  that  is  laid 
down  by  Lord  Lyndhurs^  in  Trafpee  v.  Barter,  2 


Cro.  ft  M.  153,  they  would  not  have  passed  by  Oe 
conveyance  or  demise  of  the  mill,  they  never  nnasnd 
to  have  the  character  of  move^le  chattels,  and  wwa 
therefore  liable  to  the  distress:  the  result  is  that 
Mr.  Watson's  rule  will  be  dischwged,  and  Mr. 
Martin's  rule  will  be  mads  absolute. 

Judgment  aecordingly. 

April  U  and  May  3. 

HaRMKO  «.  HODOKINSON. 

Bvidenee—Lord  Denman'e  Aet6l(7  Viet.  e.  85. 
The  PMntifma  a  Inalee  mndera  will  to  eM  eer- 
tain  land,  and  dtpide  the  proeeede  amonget  tht 
teetator'e  famUy.    The  onli  tUle  to  the  land  <mw 
by  near  t  and  M  as  action  (fftremaee  the  teelator'a 
eon,  one  ijfthe  parHee  temfleiaUjf  intereeted,  teat 
celled  to  prove  the  exereite  qf  certain  act*  ff 
otenerehip. 
Held,  that  Ihie  evidence  toai  properly  received. 
Trespass  for  breaking  and  entering  a  dose. 
Pleae — Not  guilty,  and  not  possessed. 
This  was  a  cause  tried  at  Stafford  before  Patteson, 
J.  when  a  verdict  was  returned  for  the  pUnii£ 

Whaleley  now  moved  to  set  aside  tiie  verdict  and 
for  a  new  trial,  on  the  ground  of  miadirection  and 
the  improper  reception  of  evidence.  The  plaintiff 
daimed  as  devisee  of  Henahaw Moss.  Bytbewillof 
Henshaw  Moss  tlie  property  was  devised  to  plaintiff 
in  trust  to  sell  ana  to  divide  the  property  amongst 
the  &mUy  of  the  testator.  The  only  title  of  the  tes- 
tator was  by  user,  and  John  Moss,  the  son  of  tliA 
testator,  ana  one  of  the  parties  beneficially  interested, 
was  calbd  to  prove  acte  of  ownenhip.  The  Court 
took  time  to  consider  whether  his  evidence  was  fta- 
perly  admitted. 

Saturday,  May  3.— Pollock,  C.B.— In  this  casd 
the  only  question  was,  the  competency  of  a  witnea* 
who  was  csUed  to  prove  the  case  of  the  plaintiff.  Wd 
are  of  opinion  that  the  witness  was  competent.  TiM 
rest  of  the  Court  have  no  doubt  about  it  I  at  first 
entertained  some  doubt  but  I  think  the  current  o( 
decisions  is  in  favour  of  the  reception  of  tiie  testinunqr 
of  thi^  witness.  Certelnly,  this  spirit  of  the  Act  A 
Parliament  which  was  refinred  to  has  for  its  object  ■• 
far  as  possible  to  admit  testimony,  leaving  the  qusi« 
tion  of  crefitto  tiie  jury  who  liear  and  see  the  vritAesi. 
In  the  present  case,  property  had  been  lefttothep«r« 
sons  who  were  reprtnented  by  Herding,  tiie  plaintiff, 
as  trustees,  to  sell  and  to  divide  among  the  family. 
The  witness,  whose  competency  was  objected  to, 
was  undoubtedly  a  member  of  the  fuiily  inte- 
rested under  tne  will,  entitled  to  call  upon  tha 
trustees  to  account,  and  to  daim  his  share.  We  am 
of  opinion  that  he  did  not  stand  in  the  relatiiai 
pointed  out  in  the  exception  of  Lord  Denman's  Ac^ 
which  would  haveexduded  him  from  giving  evidenot^ 
and  therefore  we  think  that  his  testimony  waa  ptO' 
periy  received,  and  that  there  ought  to  be  no'mle  for 
a  new  trial  on  that  ground. 

Xnlerefkeed, 

Friday,  May  9. 
Bbbbsk  v.  Owxns. 
County  Court— Action  under  201.— Writ  ef  trM 
directed  to  County  Court  judge  inittad  qfeherif. 
The  3^4  Wm.  4,  c.  42,  e.  17,  vrovidet  that  m  omr 
action  depending  in  any  of  the  Superior  CourU 
for  any  debt  or  demand  not  exeeediag  20/.  th* 
Court  or  a  judge,  if  tatitfied  that  the  trial  wOi 
not  involve  any  difficult  queifion  qffact  or  law; 
and  eueh  Court  or  judge  ehould  thtnhJU  eo  toda, 
may  order  that  the  issue  joined  be  tried  b^fbr* 
the  eheriff  of  the  county  where  the  action  i» 
brought,  or  any  judge  M  sny  .Court  of  Record 
for  the  recovery  iff  debt  in  tuch  county.    7%t 
County  Court  Act  (9  ir  10  Vict.  c.  95, «.  3)  enact$ 
that  every  Court  holden  under  that  Act  ehaU  bem 
Court  of  Record. 
Query— us*  an  order  be  made  directing  a  judge  tf 

the  County  Court  to  try  euch  ieeue  T 
Semble— jBy  Pollock,  C.B.  oiMi  Alderson,  B.  it  can; 
the  County  Court  judge  being  a  judge  of  a  Court 
of  Record,  and  uitlhin  the  meaning  ofthe  S  S(4 
Wm.  4,  c.  42 :  by  Parke  oiui  Platt  BB.  U  cannot i 
for  although  the  County  Court  judge  may  be  m 
judge  Iff  a  Court  of  Record,  yet  euch  eourte  ae  tht 
County  CourU,  eetabliehed  under  theiirW  Vict. 
e.  95,  ore  not  euch  eourte  ae  are  within  the  smm- 
ing  (If  the  3  «■  4  Wm.  4.  c.  42. 
This  was  an  action  brought  against  the  defendant 
anattomey,  to  recover  the  sum  of  3/.  Is.,  1/.  13s.  6d. 
of  whidi  had  been  paidinto  cour^  leaving  1/.  7s.  6d. 
for  whidi  the  action  proceeded.    A  snmmons  had 
been  t^n  out  by  the  plaintill  under  the  3  ft  4 
Wm.  4,  c.  42,  requiring  the  defendant  to  shew  cans* 
why  the  issue  joined  between  them  should  not  b» 
tried  before  (not  the  sheriff,  but)  the  judge  of  the 
County  Court.    The  delendant  opposed  the  applica- 
tion ;  but  Mr.  Justice  Wightman  made  an  order  that 
it  be  tried  before  the  County  Court  Judge.    Accord- 
ingly.— a  rule  niei  having  been  obtained  to  set  asida 
that  order,  and  all  subsequent  proceedings  thereon, 
with  costs, — 

Bramwell  shewed  cause. — After  this  order  of  Mr. 
Justice  Wightman  was  made,  the  plaintiff  ddivered. 
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EXCHEQUER. 


EXCHEQUER. 


on  the  28th  of  Match,  the  iMoe,  tie.  in  the  araal 
«ar  lo  the  defraiUnt.  The  eaon  went  dewn  to  trial 
in  the  oidiiMUT  ooime,  and  wai  tried  beiore  the 
jadce  ot  the  Cooaty  Coort  of  Newtown,  in  the  eoantf 
afMentyMBfry,  on  the  9th  April  last.  Mj  affidavit 
jtitea  alM,  that  the  defendant's  agent  then  attended 
die  trial,  and  aom  examined  the  witu«e»«ie ;  bat  a 
Twdict  WM  innd  acainat  the  defendant  for  11.  78. 6d. 
The  learned  judge  bad  a  perfect  right  to  make  this 
order,  that  the  writ  of  trial  be  dirKted  to  the  jadge 
of  the  County  Court,  instead  of  the  «herifl°,  as  the 
a  ft  4  Wm.  4,  «.  42.  s.  17,  eaacta,  that  in   any 


Mlioa  depending  in  aar  af  the  said  Superior  Courts, 
fit  a*y  debt  or  demand,  in  whidi  the  sum  aeugfat  to 
Va  reoavend  and  indorsed  on  the  writ  of  summons 
tbtU  not  ezseed  Ml.  it  shall  be  Uwful  fer  the  Ooort 
ii  which  suf^  suit  shall  be  depending,  or  any  judge 
•f  aar  of  the  said  eourts  (if  such  Court  or  judge 
ahall  be  satisfied  that  the  trial  will  not  involve  any 
diffidlt  ipmstioa  of  (act  or  law,  uid  such  Conrt  or 
judge  shaU  think  ft  so  to  do),  to  order  and  direct 
that  the  issue  or  issues  joined  shaU  be  tried  before 
tha  sheriff  of  the  eonaty  where  the  action  is  brought, 
or  uajudfi  f^cny  Onirf  ^Bteord  for  the  recovery 
ef  deht  in  such  county,  and  for  that  porpoae  a  writ 
ihaU  issue,  diraoted  to  sndi  sheriff,  commanding  him 
totry  suehisaoearisanssbya  jur^,  to  be  sumaMned 
W  him,  and  to  retnru  such  wn^  with  the  finding 
•I  the  joey  thereon,  indorsed,  at  a  day  certain  in 
Sscm  or  in  vacation  to  be  named  in  such  writ;  and 
ftironpoa  such  sheriff  or  judge  shall  suaamon  a 
key,  uid  abaB  proceed  to  try  such  issue  or  issues. 
Um  judge  of  a  County  Court  theiefoie  has  power  to 
tif  causes  under  the  section  of  that  Act,  because  he 
kajadge  of  a  Court  of  Record.  The  County  Courts 
an  expressly  made  Conrts  of  Record  by  the  County 
OMUt  Act,  9  &  10  Vict,  c  9S ;  sec.  3  of  which  enacts, 
<'«hat  e*eay  court  to  be  holden  under  this  Act  shall 
kareaU  the  jurisdiction  and  powers  of  the  ConBty 
CoBTt  tat  the  recovery  of  debts  and  da- 
■ands,  as  altsaed  bv  this  Act,  throughout 
Ihawhole  district  for  wbeh  it  is  boMen ;  and  then 
ikall  be  a  judge  for  each  district  to  be  created  under 
ttii  Act;  and  the  County  Court  any  be  holden 
iiiiiaHaaiiiiuily  ia  ail  or  any  of  such  disitricts;  and 
aasnr  —urt  ioUtm  imdtr  (Ms  Att  thaU  it  a  Court 
•^  Award."  TUa  action  was  for  the  recovery  of  a 
oeht,  and  it  waa  within  ^  county;  consequently  the 
Cadsr  is  valid.  (Oarie  v.  Warrtn,  2  Dowling,  774.) 
Boaae  oltjectioB  is  mised  because  the  order  directs 
tha  jadge  of  the  County  Court  to  try  the  eaose,  and 
tha  sheriff  to  return  the  writ ;  but  that  is  a  men 
tananlarity,  from  the  printed  form  of  order  being 
■attl  as  it  usually  is  directed,  to  tha  sheriff,  and  not 
altsaed  thittnghout  by  the  clerk;  and,  being  an  irre- 
Mlarity  raardy,  it  has  been  dearly  waived  by  the  de. 
iMdaafsaeseptiagitwithontaay  objection,  andaftei^ 
fds  syimdiag  by  Ms  agent  the  trial  of  the  cause.  It 
wnMaoam  to  be  taa  practice  also  now  to  direct  wtMs 
of  trial  under  such  drcnmstanoes  to  judges  of  the 
Ccamtf  Gouits  instead  of  the  sheriff,  as  heretofore. 
JTAldbbson,  B. — I  have  made  several  orders.] 
Olenitis  to  be  said.thesherUr  waa  directed  t9  sum- 
aton  the  jury ;  and  Armer  v.  Moim^ort,  8M.  &  W. 
US,  cited  to  shew  that  a  writ  of  trial  direalad  to 
the  racordar  of  a  borough,  commanding  Urn  to  som- 
•MB  a  jary  of  his  county,  was  imguar.  And  the 
■ana  oaae  m  »  H.  &  W.  1«0,  when  a  writ  of  trial 
«M  directed  to  the  recorder  ef  a  borough  directing 
ktaata  anmmon  a  jury  of  the  borough  duly  qoalifiea 
•aearding  to  taiw,  it  vras  held  regular,  and  that  it  was 
nat  nnrsamiy,  under  the  3  ft  4  Wn.  4,  c  42,  s.  17, 
Mtlhejory  should  be  taken  from  the  county.  No 
jlwAt  a  recorder  cannot  snmsson  a  jury  fimm  any 
fHt  of  Bnglsod ;  bnt  the  judge  does  not  here  snm- 
■mtthe  jury :  it  is  the  bailiff  or  officer  of  the  Court. 
Vaatker,  if  this  case  be  doabtM,  tbe  proceedings 
•Noaiaoord,  and  the  Conrt  will  decide,  so  that  the 
defendant  may  avail  himself  of  a  writ  of  error  if  he 
UkaBw;  and  that  is  a  course  the  Court  usnallv 
adopts.     VTaliir  v.  Nttiham,  1  DowL  N.  8.  220. 

-Vha  CacBT  then  caUed  upon  die  other  side. 

XsmA  (Wsai^sii  with  him),  in  support  of  the 
Wit.— It  beooBsee  neoesmry,  in  the  firrt  place,  to 

Cashat  eourts  were  in  existenoe  at  the  time 
9  ft  1*  Vict.  e.  9S,  pasaed,  establishing  eourts 
kaU  under  that  Act,  to  be  the  so  caUed  Courts 
Of  liaoerd,  in  older  to  ascertaiB  whether  it  could  be 
mm  intsBded  by  the  Lnislatnre  that  these  County 
Conrto  should  be  the  Courts  of  Reaoid  contem- 
p)^  under  tha  9  ft  4  Wm.  4,  c  42,  s.  17,  to  sub- 
atals  or  give  the  same  power  to  a  County  Court 
Mpaa  ta  a  sheriff  to  try  issues  between  parties. 
4*iia  tuua  tha  »  &  Ml  Viet.  o.  96,  passed,  than  wen 
wm  snasistingvurioua descriptions  of  minoreauits ; 
■■''"«*■"'».  Courts  of  Requests,  Borough  Courts, 
Md  County  Courts  ss  originaUy  ooastitatsd.  The 
«a»  Caaaty  Court  Act  is  only,  in  fhot,  a  subsMtutton 
W*»  pssasut  eourts  fer  the  prerioos  Courts  of  Re- 
iptsta,  with  additional  power  to  enforce  larger 
MsatHris;  and  the  judge  of  a  County  Court  rather 
Mi  with  the  pwMTS  of  the  aneiaat  Courts  of  Ra- 
OMlsthaM  of  a  Court  ef  Record.  Thaastwosec- 
ttona,  the  16th  and  17th,  of  the  3  ft  4  Wm.  4,  e.  42, 
iliMt  tha  judge  haapowertosummooa  jury. 


be  very  dangerous,  in  such  cases,  to  look  bade  aed 
at^fte  time  when  that  Act  passed,  msUng 


which  is  not  the  esse  with  tbe  County  Court  judge. 
No  doubt  tte  judge  under  the  newly-oonstituted 
CounAr  Court  has  power  to  order  a  jury  to  be  sum- 
moned as  for  his  own  conrt ;  bnt  the  bailiff,  in  fact, 
does  it  in  every  oaae.  Again,  what  jury  is  the 
County -Court  judge  to  summon  ?  What  number  ? 
or  when  flfora  ?  or  what  should  be  their  qnsMca- 
tion  ?  A  County  Court  jury  is  to  consist  of  five 
only,  under  tiie  County  Court  Act  :  he  has 
no  power  to  summon  a  jury  of  twelve,  tha  only 
number  aoalified  to  trf  the  causes  contem- 
plated under  the  8  ft  4  Wm.  4,  c.  42,  s.  17.  The 
quaKftaatioBS,  also,  M  jurors  an  difiiennt  in  the  one 
ease  to  the  oAer,  as  well  as  the  locality  from  whence 
they  are  to  be  summoned.  Again,  could  tbe  County 
Court  judge  examine  either  efthe  parties  to  the  suit  ? 
Clearly  not  under  &e3  &  4  Wm.  4,  c.  42.  Thenthe 
writ  is  (dtogether  infonnal,  and  not  in  compliance 
with  the  17th  section;  neither  is  the  order  of  the 
learned  judge,  as  the  County  Court  judge  is  directed 
to  try  the  cause,  and  the  sheriff  to  return  the  writ 
with  the  finding  of  the  jury  thereon  mdoised.  This 
being  so,  tbe  Conrt  will  set  it  aside,  as  weU  as  aU 
the  subsMjoent  proeeedinge. 

Pollock,  C.B. — I  mart  eonfass  that  the  oru- 
ment  on  behalf  of  the  defendant  has  consjdereblj 
shaken  the  confidence  I  at  firat  entertained  upon  this 
case ;  so  that  now  my  determination  is  to  leave  the 
parties  to  a  writ  of  error.  I  think  that  thia  cause 
was  tried  before  a  judge  of  a  Court  of  Record  within 
the  meaning  of  the  I7th  section  of  the  Sft  4  Wm.4, 
c42;  the  9  &  10  Vict,  c  95,  coaamonly  eaUed  the 
County  Court  Act,  expressly  enactiBg  that  the  courts 
holden  thereunder  shouU  be  Courts  of  Record.  We 
an  not  to  find  the  motives  of  the  Legislature  iu 
framing  Acts  of  Pariiament,  but  to  conshrne  them  as 
they  an  made,  putting  the  aaost  rsaaonable  eoii- 
struction  upon  the  terms  used  which  appean  to  us 
to  be  coasiitont  wife  the  intention  expreswdin  giving 
effect  to  the  whole.  The  County  Courts  hare  powar 
to  dedde  on  matten  within  their  jmisdictioB  in  as  foil 
and  as  ample  a  manner  aa  the  Superior  Conrta  of 
Westminster.  I  know  no  diffonuoe,  and  therefore, 
when  there  is  a  dauae  in  an  Act  of  Parliament  which 
dearly  moA  expseasly  eoaots  that  those  oonrts.so  to 
he  holden  under  that  Act  shall  be  Courta  of  Record, 
tiMJudgeof  suehacottrtis.  forallparposes,  a  judge 
of  a  Court  of  Record.   It  would,  as  it  appears  to  me, 

3  very  dai 

y,"B«t, 
these  courts  Couits  of  Raootd,  then  wen  only 
and  such  courts,  for  which  Ika  ezistinf  «iss  wen 
meanttobeamensubstitption,  and  the  intention  of 
ttie  Legisiature  was  diffessat  to  that  which  is  sx- 
pressed  ia  tha  Aot  ef  Pariiamast;"  at  leart  it  is  very 
deubtfol  to  ma  if  it  be  so.  Iba  eflM  of  the  argn. 
meat  has,  however,  osrtaialy  ihahsa  my  judgment. 
Two  of  my  isamed  brothers  hen  iadhie  to  taink  it 
is  not  a  Court  of  Record,  and  not  witUn  the  intsa- 
tionoroperatioaofthaS&4  Wm.  4.  Ithiakitis, 
myself,  and  that  Utat  rule  ought  to  be  discharged. 
The  Court  is,  however,  equally  divided  upon  tbe 
point,  and  the  defendant  eaa  bring  a  writ  of  cnsr. 
Fart  of  the  Older  ia  irregular,  at  all  evaats. 

Parku,  B. — My  mind  is  nat  saade  up  apon  this 
case ;  and  tha  aiguiaeats  of  Btr.  Lush  and  Mr. 
Thompaon  have  oartsinly  caused  ne  to  sotertain 
souse  doubt  about  it.  On  reading  the  17lh  sectisa 
of  tha  3  A  4  Wm.  4,  c.  42,  and  also  the  Srd  sectiou 
of  the  9  ft  W  Vict  e.  96  (the  County  Court  Act),  the 
inclination  of  my  opinion  at  pseseat  is,  that  those 
County  Courts  directed  to  be  holden  under  or  by 
virtue  of  that  Act,  an  not  tha  Courts  of  Rscord 
intsadsd  to  ha  within  tha  meaning  ar  cootsmplatioa 
ofthe  17th  seotiosioftliepnvioas  Act.  The  writ  of 
trial  under  a  judge's  ordier  may  be  directed  to  tha 
sheriff  of  the  county,  or  a  judge  of  any  Conrt  of 
Record,  fi>r  a  debt  hi  such  county.  Bnt  wss  it  in- 
tended to  opetata  apoa  Cants  of  Reoosd  of  this 
descri^ion  within  Hke  meaning  of  the  Act  of  tbe 
3  ft  4  Wm.  4,  at  the  time  that  Aot  waa  passed  ?  By 
the  3rd  section  of  tha  County  Court  Act,  there  is  no 
doubt  feat  tha  County  Conrts  hoMea  umler  it  we 
Courts  of  Recoal ;  bnt  are  they  so  for  all  purposss 
beside  the  enaehaenta  in  that  Ao^  or  were  fesy 
dsdmedtobeCoarteof  Raooidbyfee  new  Act  for 
new  mattar  arWag  only  under  that  Act?  My  pre- 
sent iisprcssioa  is,  tiat  a  jadga  of  a  Cosmty  Court, 
under  the  9  ft  Ml  Viet.  e.  K,  s.  3,  althoagh  judge  of 
a  Caurt  af  Rceosd,  is  not  su«h  ss  wm  intended  by 
tha  l7fesactiaaofthe3  ft  4Wm.4,c42;  at  the 
same  tiaaa  I  have  doubts  mioa  tha  subjeot,  and  am 
by  no  means  csstaiu  that  this  is  so.  ItMapomtfor 
a  Court  of  Krror  to  dateiaiiae  It  ssams  to  me,  that 
hf  tha  expreasion  a  Court  of  Record,  it  meant  a 
Ciourt  of  Reoerd  muiem  omtrit  at  that  time.  I 
think  myatif,  that  tha  judgaMnt  here  should  be 
arvestsd.  and  so  leaiatha  pUntiff  to  brfa«  the  writ 
of  error)  bat  as  «a  differ  ia  our  present  opinioas,  the 
rule  will  be  disefaargad.  and  tha  dsfeudaBt  wiU  briiW 
the  writ  of  ssvor. 

ALDsaaoN,  B.— I  think  a  County  Court  judge  is 
not  oaly  a  judge  af  a  Coort  of  Reoosd,  undsr  the  Sid 
seetisn  of  tha  9  ft  W  Viet  e.  95,  but  is  such  a  judge 
of  a  Court  of  Raoocd  aa  aomas  within  tha  Bwaakc  of 


the  17th  sec.  of  the  3  &  4  Wm.  4,  c  42,  for  aU  the 
purposes  required  by  it;  sUIl,  should  tfajaview  bathe 
correct  one,  the  judge  ef  tiie  County  Ooort  mast  at 
and  try  the  cause  in  the  same  way  ss  •  judge  at  caa- 
mon  law ;  he  could  not  examine  either  paart^  to  the 
suit,  and  he  mart  have  the  ususl  number  of  jurymsa 
in  theordinary  wuy :  nod  indeed  if  be  did  not  (so- 
oeed  in  all  respects  aeeording  to  the  raiea  of  the 
common  hw,  a  new  trial  may  be  moved  foe,  and  a  uuM 
he  BO  doubt  obtdned.  This  is  at  prnent  my  r — 
of  fee  matter,  although  I  do  not  give  it  as  a  pi 
opinion ;  the  question  is  open  to  some  doobt 

Platt,  B.— The  distinetion  which  Mr.  lioa  SM 
pointed  out,  seems  to  me  tobe  the  miiect  cmt.  The 
3  ft  4  Wm.  4,  e.  42,  s.  17,  meant  by  anr  jadge  tf 
any  Court  of  Record,  such  Courts  of  Racasd  aa  mm 
subsistiag  at  the  time  that  Act  of  Parliament  (aased, 
not  any  subsequent  Conrt  of  Record.  estabSshed  fcya 
new  Act  of  Pu^iamenl^  as  a  Conrt  of  Record,  fer  tta 
purpose  of  carrying  out  tbe  particulBr  abjiirti  aad 
eflect  of  such  new  Act.  I  do  not  feink  we  sn  to 
look  at  the  Act  so  ss  to  construe  it  UtersBy,  bi*  to 
see  and  judge,  as  far  as  we  can,  as  to  vrhat  wm  tka 
real  object  and  intentioo  of  fee  Legialatsn  at  fee 
time  tbe  Act  was  passed.  When  fee  3  ft  4  Wss.  A 
c.  42,  became  law,  it  was  eertainly  not  then  intcadia 
that  County  Courts,  as  at  that  time  hoMen,  fesull 
try  issuss  m  the  dewriptioo  referred  to  ia  fee  ITfe 
see.  (rf'that  Act.  My  impression  is  at  preseat  stnmg 
apon  the  subject,  yet  at  fee  same  time  I  own  it  ■ 
not  altogether  free  from  doubt 

Pabkx,  B.— I  wish  to  add,  feat  I  quite  agree  1^°^ 

fee  Ja 


my  brother  AMerson  as  to  the  conne  the  ]•<■ 
should  take  m  trying  a  cause  under  these  Art^  if  B 
should  be  determined  that  he  has  any  ri^  to  trr; 
oertadnly  he  must  go  aeeording  to  the  rues  ef  the 
common  law,  if  at  all. 

JMe  dueharfti,  without  eos4r.-  ai  steidfejs 

to  be  tta^farawtek,  thmt  dg<nsdaa/ssqr 

tri»g  a  wruqfemr. 

Satmrdm,  Mujf  10. 

EirOLAND  and  Othbbs  *.  Sitm. 

8  <r  9  Wm.  3,  c.  1 1,  «.  1—Dtalk  tf  tm»  tf  Ihe  ^m- 

tit*  to  aa  aeHon — Suffttiom — ^ewMnf — Chats. 

Joyec  shewed  cause  against  a  rule  for  ;* 
as  in  esse  of  a  nonsiut  One  ef  the  defen 
dead,  and  no  suggestion  had  been  entersd  i 
to  8  ft  9  Wm.  3,  c.  II,  s.  7.  Issue  was  jeiaed 
August  last,  and  the  death  took  phcs  in  Daoeaa- 
ber;  since  feen  the  snit  had  abated,  and  eithCTps^ 
desirous  of  proceeding  should  enter  a  suggestion. 

Cb/et,  in  support— There  is  nothing  in  tha  Aat 
to  requin  fee  oefendant  to  enter  a  wggeattoo,  and 
nofeiag  ia  fee  affidavit  to  diew  that  bo  suggeslisa 
has  been  entered.  [Pabsck,  B. — Thar  aiguraent  i^ 
that  ff  the  suit  hss  abated  there  can  be  ne  uonariti 
It  is  oonsisteot  with  the  foots  before  the  Court  feat 
tbe  plaintiff  has  entered  a  suggestioB.  (£sr(fc'a  ^ 
AmcMs,  lL.M.ftP.)  [PiJirr,  a— ThatcMsdiftH 
from  the  present]  AeoardiBg  to  that  oaae,  I  migM 
tiuverse  the  suggestion. 

By  the  Coobt, 

Xtut  tmcwmptQ  vts  Aewr  rsMB 

Thesd^y,  Map  13. 
(Before  ALnansoK,  B,  sitting  alone  to  hearssotiaai 
in  fee  Coart  of  Ex.  Ch.) 
Cetmty  Cmrl—Sugfflitu  f^rm  ^  ifUmiU. 
Tkee^idamt  to  fotnul  a  motUtH  for  a  n^ftaUmlt 
dtftrivt  a  plainly  ef  eoste,  wtder  Me  Gbaahr 
ComHi  AH(9 if  W  1^.  e. 95. see*.  128 aad m 
imu/  aUtfft  with  oertainty  aad  preeisien  $kat  M* 
piainlif  did  mot  at  the  Hmt  if  Me  eaama 
««a/  ^  the  asAea  dwtU  msre  Man  <fii<)r  i 
fivm  tkt  drftndaati   and  taker*  tk*   ifgi 
ttatedthat  tk*  plait^ at  tA*  time  tif  tk*  saas- 
memeem*nt  nf  tki  aetiett  dmelt  at  Bwmilmkmm, 
wMcA  it  wilUn  twtmtf  mitm  from  Wotmnmmf- 
ton,  Mr  plaee  wker*  tk*  d^mdmU  dmtti  aad 
oarrisdott  kii  laii'asss  at  tk*  timt*  Ikm  actfea  mm 
coMMmera  * 
Meld  innMtient,  at  net  tkewi^  distimtlf  tkal  tk* 
piaintif  and  drfendani  dmttlmlkin  Im 
if  taeh  other  at  tke  time  tke  action 
menetd. 

This  was  an  appKeation  for  leave  to  iiiitui  a  sag 
gastiea  upon  the  raH,  to  deprive  the  phiotiffaf  eaaa 
lader  the  County  Canrts  Aot  (9  ft  M)  Viet  c  »). 

The  aSdarit  apon  which  the  rule  msi  waa  g 
sttfed  that  fee  aboae-aamed  plaintiff  now 
and  at  the  time  of  the  eommeacemsat  of  this  > 
dwelt,  at  Bfaminghaa,  In  the  county  of  Warwig^ 
wUeh  ia  witUD  tweuty  mBes  from  Bttter,  afarasii^ 
the  plaoa  whsae  fee  defendant  bow  dwels,  aaai  alia 
witUn  twenty  miles  from  Wolverhampton,  la  tha 
said  county  of  Stafford,  the  place  where  this  do. 
poaant  dwdt  and  eauied  on  Us  busineas  at  tias  tfaia 
tUs  aotien  was  oomoaeswed  by  the  plaintiff  agaiait 
tisedsfeadant 
Je^ee  shsiisd  caase.— T%a  aOdavit  ia  ' 


able  aad  dafediaaia  this  nspact:  it  statsa  ttet« 
fee  time  of  tha  sammsnnsniSBt  of  the  sidt,  Ite 

phdntiff  dwaK  at  namlaglaiii  and  tha 

WalvWhiMalBm  aad  ttat  ~     '    ' 
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renty  mUes  from  Wolverhunpton.  Tt  may  be  qnite 
naistent  with  this  statement  that  the  plaintiBTa 
ddenoe  is  mora  than  twenty  miles  distant  or  apart 
>m  where  the  defendant  dweDs,  which  is  what  the 
it  requires.  In  Johmon  t.  Ward,  7  C.  B.  868,  it 
LS  held  that  the  affidavit  in  a  similar  case 
ost  alleire  with  certainty  and  precirion  that  the 
aintiff  did  not  at  the  time  of  the  commencement 
the  action  dwell  more  than  twenty  miles  from  the 
lendant.  In  JMiei  v.  Barton,  1 1.  M.  &  P.  201, 
e  affidavit  was  insuffioient  which  stated  the  de- 
ndaot  carried  on  his  bnsineas  within  the  jurisdiction 
the  Sonthwark  County  Court,  anl  that  the 
aintiff  did  not  dwell  more  than  twenty  miles  from 
e  defendant,  but  dwelt  within  twenty  miles  of  the 
ifeadant,  on  the  ground  that  it  did  not  shew 
stinctly  that  the  defendant  dwelt  within  twenty 
liles  from  where  the  plaintiff  dwelt.  Paterion  v. 
knit,  6  C.B.  235,  dtcd  in  Duek  and  Barton,  and 

Son  which  that  case  was  decided,  is  to  the  same 
iect    In  Kiri]/  v.  HicJaon,  1  L.  M.  &  P.  364,  the 
(BdaTit  stated,  that  plaintiff  dwelt  and  still  dwells 
1  K.  street,  within  twenty  miles  of  defendant,  who 
welt,  and  still  dwells,  in  P.  street.    This  was  held 
umffident  for  not  shewing  that  the  residences  were 
ithin  twenty  miles  of  each  other.    In  Room  y. 
'otton,  I  L.  H.  &  P.  729,  the  affidavit  stated  that 
Ijiintiff  at  the  commencement  of  the  action  did  not 
rell  more  than  twenty  miles  "  from  the  defendant," 
■s  held  bad  for  not  saying  "  from  Vkt  defendant's 
•tidtnce;"  and  in  Brootery.  Cooper,  3  Ex.  U2, 
e  Court  laid  down  that  the  defendant  must  shew 
Snnativelj  that  the  case  is  not  within  the  ezcep- 
>na  contained  in  the  128th  lectien.  The  Court  may 
Ice  judicial  notice,  perhaps,  of  the  boundary  of  a 
anty,  but  certainly  not  of  a  town. 
Pathley,  in  support  of  the  rule. — ^Tbe  Court  will 
•t  be  astute  in  discovering  difficulties  where  a  clear 
imS  faeie  ease  is  made  out,  and  the  affidavit  is 
laonably  concluaiTe.    Id  this  case  there  can  be  no 
isooable  doubt,  upon  reading  this  affidavit,  that 
i«n  this  action  vras  commence  the  defendant  re- 
led  within  twenty  miles  of  where    the   plaintiff 
rait;  and  the  affidavit  states  that  the  plaintiff dwdt 
Birmingham,  which  is  within  twen^  miles  ttam 
olverfaampton,    where     the     defendant     dwelt. 
lLDERSOK.  B. — Suppose   they  lived  twenty-five 
iles  apart  from  each  other,  and  upon  this  affidavit 
a  party  making  it  was  to  be  tried  for  peijnry,  do  not 
a  think  you  could  go  to  the  jury  for  an  acquittal 
€h  perfect  success  .'J    That  would  depend  upon 
vnmstances.    No  doubt  it  lies  upon  the  defendant 
re  to  make  ont  that  the  Act  of  Parliament  has  been 
mplied  with ;  and  the  question  is,  whether  he  has 
it  done  so  with  reasonable   certainty.    Part   of 
nningham  may  be  within  and  part  without  the 
stance,  and^t  is  as  fair  to  presnmeitwithin  as  without 
e  town.    [Alderson-,  B. — How  can  you  say  that 
OIM  Wolverhampton  includes  Wolverhampton  ?]  In 
lUltmion  V.  Gallon,  9  Q.B.  137,  it  was  determmed 
tt  the  word^om  was  to  be  taken  as  inclading  not, 
chiding,  the  date  there  mentioned ;  and  Patteson,  J. 
Id  : — "This  demurrer  is  founded  upon  the  notion 
st  the  word  'from' mu«<  be  exclusive,  otherwise 
snnot  see  how  the  demurrer  can  be  sustained." 
jd  again : — "  The  demurrer  is  wron^  in  assuming 
at  me  word'flrom'  miut  be  exclusive;  though! 
r«e  that  primS  fhcie  it  is  so."    And  Williams,  J. 
f» : — "To  say  that  the  word  is  necessarily  exclu- 
«  would,  I  think,  be  erroneous." 
IkLDERSON,  B. — ^The  affidavit  is  insufficient,  and 
e  irule  must  be  discharged ;  and  as  in  all  the  pre- 
los  cases  where  it  has  been  discharged  it  was  dis- 
arged  with  costs,  so  here  I  wish  to  follow  Uie 
ecedents.  Rule  diieharged  with  coitt. 

Bbctokd  e.  GatmH  and  Anotrm. 
■Cotit—TaxatiO»— Practice. 
'Jiere  there  ere  leteral  defendants,  who  appear 
by  leparaie  attorney;  and  obtain  a  verdict  gene- 
rally, it  it  not  necettary  that  they  thovid  all 
tiftend  at  the  taxation  qfeoiti,  or  that  the  leveral 
Mil  (ffeoiti  ihould  it  taxed  at  the  tame  time 
nsere,  the  eaieof  Smith  and  Others  t.  Campbell 
and  Others,  6  Sing.  637. 

iMih,  on  the  part  of  the  defendant  Griffin,  shewed 
lOM  against  a  rule  obtained  by  M.  Smith,  calling 
i  the  defendant  to  shew  cause  why  the  taxation  of 
■  costs  herein  should  not  be  set  aside,  and  the 
Im  of  41/.  I6s.  paid  into  court  under  an  order  of 
Idetson,  B.  should  not  be  paid  ont  and  restored  to 
leplaintiff. 

"Ait  was  an  action  for  fhradblendy  remoTing  oer- 
ta  goods  taken  imder  a  distress.  At  the  Mai  a 
Vdict  was  returned  for  the  defendants.  A  motion 
id  been  made  for  a  new  trial,  and  the  role  bad 
ita  discharged.  The  defendants  had  appeared  by 
poate  attorneys.  Blandford,  one  of  the  defend- 
itl,  gave  notice  of  taxation,  and  the  plaintiff  having 
Ised  an  objection  to  the  luster  proceeding,  on  the 
oond  of  the  absence  of  the  other  defendant  it  was 
•tponed.  On  tte  20th  of  December,  the  plain- 
Ts  and  Blandford's  attotaey  again  attended  he- 
re the  Master,  and  the  taxation  again  stood  over, 
don  the  24th  the  Master  granted  his  allocation. 


for  129/.  Gs.  6d.  no  notice  having  been  given  to  the 
defendant  Griffin.  On  the  31st  of  December  the 
costs  so  taxed  were  paid,  and  a  receipt  given  as  the 
amount  of  the  taxed  costs  of  the  defendant  Bland- 
ford.  On  the  2Sth  of  January,  Griffin's  attorney 
presented  his  bill  of  cost  for  taxation,  and  it  was 
then  objected  before  the  Master  that  he  should 
have  come  in  before  when  Blandford's  costs  were 
taxed;  the  Master  disregarded  the  objection,  and 
a  summons  was  taken  out  to  stay  proceedings, 
and  on  the  3l8t  of  January,  Alderson,  B.  mi^e 
an  order  to  stay  the  proceedings,  the  sum  of 
41/.  I6s.  to  be  paid  into  court,  to  abide  the  judg- 
ment of  the  Court.  T  surmise  that  there  was  some 
arrangement  between  the  plaintiff  and  the  de- 
fendant Blandford.  No  notice  was  given  to  Griffin, 
and  the  first  he  heard  of  it  was  on  his  applying  to 
the  Master  to  tax  his  costs.  At  this  moment  the 
judgment  is  imperfect  in  the  books,  the  costs  of  tiie 
defendant  Blandford  alone  appearing.  The  other 
side  rely  on  a  case  of  Smith  and  Othert,  Anioneet 
of  Cook,  y.  Campbell,  Shouli,  and  Cooper,  6  Bing. 
637 ;  that  case  was  distingnisfaable.  That  was  a  case 
in  auumptit,  this  is  in  tort.  There  Cooper  de- 
fended separately;  the  plaintilfii  countermanded 
notice  of  trial ;  before  they  gave  a  second  notice, 
Cooper  became  insolvent,  and  the  two  first  defend- 
ants only  appeared  to  defend  the  canse  at  the  trial. 
A  verdict  was  given  fbr  the  defsndants  generally, 
and  costs  were  taxed  for  the  two  defendants,  who 
appeared  at  the  trial,  Cooper's  attorney  de- 
claring that  he  would  not  be  eoncemra  for 
him.  I  infer  that  Cooper  had  notice,  for  his 
attorney  had  refosed  to  act  for  him,  and 
had  aoandoned  his  defence,  and,  therefore, 
the  plaintiff  might  well  suppose  ^at  the  costs  before 
the  Master  were  the  costs  of  all.  [Pabkk,  B. — 
How  can  one  defendant  insist  on  another  defendant 
bringing  in  his  hill  of  costs  ?  He  referred  to  Wation 
tmd  Othert  v.  Boyei,  13  M.  ft  W.  635 :  because  one 
has  been  paid  is  that  a  reason  why  the  other  should 
not  be  ?]  "niere  would  have  been  no  difference  if  both 
had  been  present.  I  contend  that  the  plaintiff  and 
Blandford  were  colluding  together  with  the  case  in 
the  C.  P.  in  view,  and  the  Coart  will  not,  on  this 
loosely  reported  case,  deprive  this  defendant  of  his 
costs. 

JIf .  Smith  in  support^niere  can  be  no  eollnsion, 
or  Blandford's  attorney  makes  an  affidavit  for 
the  other  ride.  It  was  not  necessary  to  give 
notice  to  the  defendant  Griffin.  Much  inconve- 
nience would  arise  if  parties  were  aBowed  to  attend 
before  the  Master  to  tax  at  dHTerent  times;  the 
Master  might  be  induced  to  allow  more  when  taxing 
the  costs  of  one  defendant  than  if  he  had  the  whole 
facts  of  the  case,  the  papers,  and  briefs  before  him  : 
he  might  find  that  on  the  second  taxation  he  could 
not  avoid  aUowing  certain  charges  which  he  had 
allowed  on  the  first.  There  is  no  other  case  than 
that  cited,  and  that  is  adopted  in  Arcfabold's  Prac- 
tice, by  Chitty.  The  judgment  is  an  entire  tiring, 
and  the  costs  are  a  part  of  the  judgment.  [Luih. — 
They  may  ghre  us  notice,  and  compel  us  to  brin^  in 
our  costs  for  taxation.  Pabek,  B. — No  vrrit  of 
error  could  be  obtained  and  no  execution  issue  until 
the  judgment  is  complete,  which  it  is  not  until  the 
costs  of  the  defendants  are  added.]  The  esse  is  not 
distinguishable  fram  that  dted. 

Parke,  B.— I  do  not  see  why  two  defendants  who 
have  appeared  by  separate  attorneys  should  not  at- 
tend to  tax  their  costs  separately.  The  Master  in- 
forms me,  that  according  to  the  general  rule  in  the 
office,  it  is  not  necessary  that  the  attorneys  of  both 
defendants  should  be  present  at  each  taxation. 
The  case  in  the  C.  P.  wntcS  has  been  cited,  is  not 
a  binding  authority,  and  there  there  may  have 
been  some  special  drcnmstances  which  would  ac- 
count for  our  arriving  at  a  different  condnsion  in 
this  case.  According  to  tiie  general  rule,  then,  we 
think  the  defendant  is  entitled  to  have  the  money  in 
question  paid  over  to  him ;  at  the  same  time  I  may 
observe,  that  if  any  apecial  drcnmstances  should 
arise  in  any  case  which  would  cause  incanvenience, 
if  the  costs  of  the  attorney  of  one  of  the  defondants 
should  be  (axed  in  the  absence  of  the  other,  that 
might  be  made  a  ground  for  a  special  application 
that  tiie  costs  of  both  should  be  taxed  togettaer. 

Platt,  B. — I  think  it  would  be  foimd  more  de- 
sirable, as  well  as  more  economical,  that  the  costs  of 
the  two  defendants  should  be  taxed  separately,  for 
if  both  attorneys  attend  on  both  taxations,  there 
would  he  an  imnecenary  increase  of  expense.  The 
plaintiff's  attorney  Is  present  on  both  occasions, 
and  if  more  is  allowed  on  the  second  taxation  than 
is  proper,  he  can  come  to  the  Court  to  have  it  re- 
viewed. Ittte  iiieharged  eeifk  eoiti. 


BLUa  r.  Joan.— Tim  wu  a  nmnsr  osu  to  the  last. 

„ BitUdM*argti»ia<ntli. 

Wautib  v.  Tbi  Pimre  Finn,  ComAjrr. 

auns  V.  Sun.— Ovavfoa  bad  obtainad  a  rnl*  iriM  to 
ont«r  jadgmentuNMoprofiiMc.  BhU  abtoUttt. 

BuEcion  s.  OaoKOa.— ITimtjnwM  iliewed  oanae.  Wu- 
unman,  in  support  of  nU«.    AnplioUon  too  late. 

t&U  iitdMrfi  wiOk  MtH. 

». .—UDOmk  moved  for  a  iitlrimgtu  to 

compel  appearance.  Oranltd. 

». .—Bontfman  moved  ftir  a  tUttringm  to 

compel  appearance.  Grailta. 

Wridm,  Vogr  9. 

Buiwur  V.  Coxair  (nied  aa  one  of  the  Directors  of  fte 
BritaBDis  Life  AHuranoe  OomBtny).  Jt.  Smith  shewed 
cease  aninet  a  rule  obtained  for  a  eommiseion  ia  tk» 
nature  of  a  maiidamm*  to  issue  for  the  poraoee  of  examiniiig 
witoeesee  abroad  vivA  von.    Ltuk,  contra. 

Sule  abtolmte.    Htadt  qf  exominaiiom  to  be  given, 

BraiDBSST  e.  Oillxm. — BrimtctU  shewed  cause  agiritast 
a  rule  obtained  to  set  aside  tbe  defendant's  verdict,  and  to 
enter  it  for  tbe  plaintiir  on  all  the  issues,  with  nonrinal 
damages.  ItwasasaotioBindebt;  the  defendant  pleadad, 
Ist.  Ifever  indebted ;  ted.  A  general  plea  of  set^rfT;  una 
3rd.  As  to  SI.  199.  payment  after  action  brought  of  4<.  in 
discharge  of  St.  I9s.  Ktm  t.  Sari,  8  U.  Jt  W.  3t8,  was 
an  avtboritr  to  shew  this  fast  plea  was  good.  Tmekr, 
THdc,  S  M.  ft  W.  109,  and  Mcon  t.  AtfUa,  7  A.  ft  B.  MM, 
were  also  reftired  to.  lauk,  oontri^  not  beard.  ItM 
CouBT  said  a  plea  ofset^oir  to  seTeral  counts  is  not  divi- 
sible, and  the  plaintifr  is  entitled  to  a  verdict  generaHy, 
unless  defendant  piores  a  set.ofr  eqnalHxing  the  whcAe  oc 
the  plaintiff's  aggregate  demand,  which  had  not  been  the ' 

Safe  <iiK>b<< ;  Ou plaimfifiindtHaiing  tkatU  skeali 
fieybr  It.  onUf, 
Tbb  QauT  Wsanair  Baii.wat  Conrurr  e.  Brno  and 
Otsaaa.  Part  luari. 

NEW  TBIAI,  PAPBB. 
Ths  Oaau  Wxsnair  Railwax  Coiaan  e.  Bvnn.    ' 

PmrthamHU 
Saimrdof,  Jfajr  10. 
Faik  e.  TapHMoir. — HnJn^on  shewed  caase  'g-*—* 
anile  to  change  tbe  venae  of  this  action.  .i/A«rtoMiBsap»' 
port.  Butt  Mtctargtd  mm  colli. 

MoBour*.  NASa.—?PM«shewedeaase  against  aiula  to 
shew  caase  why  the  eo^wm/ herein,  and  jadgmrat  enl 
up  in  ptirsuance  thereof,  shoold  not  be  set  aside.    J,  t 
in  support.  Bmli  abtobU*  on  payment  qfeoiti, 

Howa  v.  SxTTH. — WhateUy  moved  for  a  nde  to  Attn 
caase  wliy  the  verdict  herein  should  not  be  enlssadfor  thr 
defsndaat,  or  as  tbe  Conrt  should  direct. 

BmU  mid  gnmtii. 
llAina  V.  SauciaT.~P.  Toflar  moved  for  a  dMHiMsai 
to  compel  appearance.  QtmMtm* 

Liui  e.  Fox.— iUlerfoa  moved  for  a  MitnifM  to  eiai> 

pel  appearance.  Pffuid,     ' 

Dea  dim.  Bbat  v.  Boa. — Horry  shewed  eaaae  agaiaat'a 

nko  to  shew  caase  why  judgment  hereto  dwold  bos  b*  sag-' 

aside,  aod  possssston  rsatorad. 

JoBir  Paias,  administrator,  e.  JamuWiuos,  ezeoa* 
tor.— ProhibitioBtoCoaDtyCoartarDarfaam.  Oraated.' 

Bansoae.  LtVTaaii..—Piano»  shewed  caase  agalasla" 
r«le  calling  on  the  defendaat  to  shew  cause  w^  ae  vai» 
diet  shoida  not  be  set  asida,aBda  aew  trial  hM,  orwtaT' 
the  damages  shoold  not  be  mcreaaed  to  tU.  (s.  aad  tM- 
veane  ohaagsd  turn  Hertford  to  Middlesex.  Pnarisa*— 
action  on  a  DiO  of  axohang*  for  til.  Ss.  drawer  agatosi  ae» 
ceptor.  The  dasiagea  ware  laid  at  UH.  aad  a  verdict  rs> 
turned  for  «(.  Is.  (7«U>  v.  Barrow,  (  Scott's  N.  B.  8ir^ 
O.  IFood,  coatrk.  Mall  ulislirti  o»p^|r«M»<  qfmli^ 

Wbi»bt*.  yfnMa.—tnrnkee  shewed  caasa  ag^ata  ' 
rule  for  a  new  trial  hereia.    i>.  J>.  Xmmi  to  support. 

JEM/s  <NMitoi9«i  wte  MS*. 

Baai.ABi>  aad  Otxbbs  ».  Smra.  Jsjws  shewed  eoaaa' 
against  a  mle  for  jodgment  aa  in  case  of  a  nuusalt.  CWto ' 
insopport.  Bail  Mukargod  wItt  ssift. 

mniAiB  e.  OavbUi.— ff.  Bill  shewed  cause  against  a 
mletosbeweaasenlvamleforJadgBaat  asfa  caeaef  a 
nonaait  herein,  end  judgment  in  pnrsuaace  thereof,  should 
not  be  set  sside  on  p^meat  «f  eoets  aad  tbe  pefeaiptoljr 
undertaking  enlarged.  It  was  objected,  that  the  ulMaUr 
shooM  havecome  to  the  Court  on  the  mat  ds^  or  Tsna, 


Tsna, 

Tiagtt 


and  before  the  jadgment  was  signed,  iastead  of  dstaiiaglft  - 
nnta  tbe  «Sth  or  Mth  of  April,  when  tMaaieMoBwaa  amtst 
(Patrii  and  AnoUtT  t.  CuUim,  6  Scott's  IT.  B.  706 ;  CUaUg 
T.  fed*,  1 0.  M.  ft  K.  6ai ;  BaUmim  v.  Pa*SM»,  »  L.  f. 
Q.  B.  IS.)  IToiier.in  support.— Hie  dei^  hadoeetoTCdhi 
consequence  of  tbe  motions  fbr  new  trisls.  Nettseofthk' 
motion  had  been  given  on  tbe  23(d  of  April,  andjadgiasul 
waaaignedoatlieWlth.  The  plaintiff  waa  a  poor  man.  Ids 
attorney  had  refosed  to  go  on  with  the  action,  aad  had 
commenced  an  action  for  costs,  and  the  plaintiff  could  noi 
get  the  papers  oat  of  his  bands.  Now  be  had  changed  Us 
attomev.  and  had  got  the  papers.  (Jayf  v.  JElUst,  7  SootCI 
N.B.  40;  I»»''t  ▼  l>>i<>»9>  14U.  jTW.  S95.) 


BITSDrBSS  OF  THB  WXEE. 
Ttandgr,  May  8. 
memaa  e.  Josas. —  Croiapem    (itiBM  with  him) 
shewed  cause  agidnst  a  vela  to  set  aside  aa  award  hereto. 
TFMtoa  aad  Spmk),  to  snport. 

BuU  diiAaryd  milk  eal*. 
OoaaafI  a.  Saar  aad  ABOiaaa.— The  pWatiff  in  persoa 
moved  for  a  mle  to  shew  cause  why  the  order  to  di^aoper 
Urn  should  not  be  rescinded.  Saft  «M  groMit. 


BhU ahiettUi on  poymnU^aU  eoiti»iAi» 
tffler  taTo/iom. 
Tbokas  e.  BoBiasoir. — Bmrliioni  shewed  canae  i  . 
a  mle  for  judgment  as  in  case  cl  a  nonmt.  The  defend 
ant's  attorney  had  told  tbe  plaintiff  that  his  client  was  in- 
solvent and  would  take  the  Veneflt  of  tbe  Act,  whereupon 
the  plaintiff  withdrew  his  notice  of  trial.  JD.  n,  Keani,  ia 
suppiut. 

Jiats  utssiato  Nobse  Me  df/^ndaml  uummlt  to  a  stet 
processus  to  a  west. 
Plsst.  BowBU. — ^ftiat  moved  for  rale  for  jadgisaaiM' 
in  case  of  a  nonsuit  after  a  peremptory  undertaking. 

■     V.  ■ — Jr«rr  moved  fbr  a  rale  to  shew  oaow 

w^the  service  of  the  writ  herein,  and  aU  sabeeqasat 
pronssdiiias,  should  not  be  sat  aside  for  iocagalsrtty. 

]T||lwsd_ 
Obbax  Wasnaa  Baimtax  v.  Bimo. 

Car.  adv.  vutt. 
Montttm,  Jtay  It. 
tonaa  V.  6t!aAm.—Aviflif,<i.O.  aad  Jfodtm  AewsC 
rule  obt stood  for  (he  yaipaae  ef  fha 
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THE  LAW  TIMES. 
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BANKRUPTCY. 


BANKRUPTCY. 


BANKRUrrCY. 


Tn  BsBorssm  Ukiow  Jmrcnov  Bailwit  Am  Caxal 
CottnxT  •.  CHAu.n  Bdwabd  Cooiw. — Sir  F.  nmiftr 
wcrtd  to  Mt  aside  the  rerdiot,  and  for  a  now  triaL  It  wm 
■n  lotioD  for  oalU ;  ud  the  object  of  tUi  motion  reaUj 
was,  to  let  the  ipeoiAl  eaae  •ettled  between  the  partiee  : 
a  eaae  in  which  the  abore  plaintilTi  were  pUintifi  and  ^a. 
dmea  defwidant,  6  Bailway  Caaea,  68,  waa  dted. 

MnUtiui, 

Bma  V.  HA>ncon>.— JE</WTwr>  fo  Oe  Matltr. 

CutmLLt.  PATAncoiia.— XiUtr,  Seijt.  ahewedcaoae 
againat  a  rale  miH  for  aa  attachment  againat  Hr.  Lewii, 
ftn  ^attorney  herein,  for  non-pcrfonnaace  of  his  nnder- 
taling.  Plan,  B. — Ton  have  diewn  bo  caoae  of  fraud 
or  m&representation  here,  and  tout  client  is  bonnd  to 
perform  hia  nndertaUoK.  The  >nle  mast  be  i^Molnte,  bat 
It  may  remain  in  the  olBoe  a  week.  The  rest  of  Uie  Court 
oaDeaning,  MawUmt,  oontri,  not  called  apoo. 

_  SmU  aitoUtt,  wia  oxfs. 

Boasoa  e.  Wtaat.ait.—Aatrtox  mored  to  set  aaide 
■D  award  on  the  (loond  of  miaoondnct  in  the  arbitrator, 
for  proceeding  ex  part;  withoat  giTing  a  dna  seren  dan 
pg«Tiaaa  notioe.  that  the  dafondaat  waa  not  allowed  to  be 
prtnent  at  a  meeting  held  on  the  loth  April,  and  for  taUng 
evidence  also  on  the  3rd  April  when  one  of  the  partiea  waa 
not  present,— for  proceeding,  in  fact,  exparU. 

Wood  r.  Kowcirrm.  Cnr.  ait.  mU. 

JoH^r  BsiTix  r.  WittUK  B«iTiir.— Sir  F.  Tk—i<fr 
moTed  to  set  aside  an  award  herain,  on  the  prmind  that  it 
does  not  embrace  all  the  matters  in  difference  h.  tween  the 
parties,  and  is  not  a  final  determination  betw.en  them, 
and  is  not  therefore  binding.  The  eause,  and  nil  matters 
u  difference, were  referred  to  the  arhilrators ;  l.nr.  although 
defendant  had  required  the  arbitrators  to  tak.>  into  their 
eonaideration  a  sum  of  1 ,4587.  odd,  which  ho  all  •:,'ed  should 
be  accounted  for,  thev  did  not  appear  to  hnvr  done  so; 
and  without  determining  all  the  matters  in  ditference,  con* 
tented  themsekes  by  ssvinB,  there  were  no  other  matters 
In  dilTerence  between  the  parlies.  SitU  nisi. 

-       „  Tiutiat,  Xaf  IS. 

_  *>>  KaaQins  or  CsanxM  e.  Tkx  Ooin(iniO¥»s  or 
atunt  BamcB.  JwJgmnt 

SaI,U  v.  Vmmoxnt.  Judgment 

_  Bt«A«MT.e.  Tm  OoABsiAn  or  m  Poo»  of  Htrn- 
ainanuo  Unov.— IT.  BUI  shewed  caoae  against  a  rule 
tothrnr  eaoae  1H17  a  writ  of  MrMeniH  obtained  herein 
Uonld  not  be  qnished,  and  a  prwrfiaJu  issned.  A.  W. 
Amms,  ta  support,  cited  Portar  t.  TIm  BrittolarndSxiUr 
Strifmag  Cbaqwiy.  ao  L.  J.  IH. 

HowAXB  e.  KxaaHAW.— .iMsrftm  sbewedeanae  againat 
•  rale  to  diew  caoae  why  a  judgment  of  ootUwrr  shoold 
awlbe  rerersed.  Suls^HolMtt 

Otnimrroan  ».  Baoiuos.— On  the  application  of  Siiwa, 
Hwperemptory  nadeitakiag  herein  waa  anluged  for  a 

tnatem  to  the  nist  day  of  neit  Term.  OnM<«l 

.  qoaam  *.  Sbit.— Ir«ts6g  shewed  caoae  against  a  role 
W  aliaw  oanse  why  ootain  ordeis,  wUch  had  the  effeot  of 
towering  the  plaintiff,  aboald  not  be  raednded.  Tba 
piaintdr  speared  In  person  to  sopport. 

tfXBjf  on  tiM  dafendantte  ahew  oanse  why  the  writ,  d»- 
daration,  and  subsequent  prooeedinp  heran,  should  not 
o*  ano^ad,  padding  the  names  of  eight  other nlaintia. 
MiOmith, in nppo'l;  Our. aiv.  amU. 

;Wamia»  ».  Th»  Fatut  Fbd  CoKTAirr.— Mm,  Sent 
P*^  ••<•••  against  a  rale  to  diew  caoae  why  the  Terdut 
fcffljto  rfiooM  not  be  inereaaed  Ihim  Wt.  by  adding 
l«Bli.  14a.  and  fbr  a  new  trial.  XaJ<  iilsaMe. 

■  WACTMoap  An  WKZMB9  Bailwat  ComAmr  ».  Bnr- 
tmAV.    fhpwa  applied  to  dis<diarga  a  rale  obtained  for 
a  oonumaaion  to  examine  witoeaaes.      2>{>«<s<eraa(ad 
XswAins  V.  Ttti  CAnxox  CoAt  Coktaitt.  —  Peocdet 


9  scainst  a  rule,  calling  on  the  Ueaars.  Hallett 

^ ~ — il"?"  •"oation  shoold  not  iasoe  againat 

ai«n,imder7t8Vict.o.UO,s.«8.    JJomU,  in snp^tT 


SnWAnt ».  Tn  Oakuov  Ooai  OoxrSr^  ««'«r>««. 

8>m  ».  Hooai.— AwOI  mored  for  a  «.«rtiiaMtocoki. 

DVMmu.ti.  KMAmm.—HtmUm,  (Baraorri  with  him)  shewed 

lSLJiPl"'.ir^'^  •^,«™«  «  <"*>»  to  re^  the 
JUMars  taxation  herein.    Xast,  in  support. 

^hIc  ahaolmU 
WOOD  »,  Bowcurra.  Salt  fir  ntw  trial  anxnttd. 

BoiMtojt  v.Uootm.—SamUmt  aliewed  caoae  againat  a 
IU^  to  sat  aside  the  intarioeatoiy  judgment  heron,  and 
■Otobaaqiunt  proceedings.    P«ii<4,  il  supportT 

Siferrtd  to  tlu  Matin: 


for  the  allowanoe  of  the  bankrupt's  oeitificate  under 
■ec.  198 ;  at  mich  sitting  one  Baker,  a  creditor  of 
the  bankrnpt,  who  had  prored  bis  debt,  piayed  to 
be  heard  against  the  allowanoe  of  the  certificate, 
althongh  he  had  given  nonotioeto  therMJstrarof  hi* 
intention  to  oppose.  The  bankrupt,  by  bis  solicitor, 
objected  to  Baker  being  beard ;  but  the  commis- 
sioner was  pleased  to  make  the  following  order : — 

"  Hemorandmn,  that  this  being  the  day  appointed 
by  me,  and  duly  advertised  in  the  London  Gazette, 
for  the  allowanoe  of  the  certificate  of  the  said  bank- 
rupt,— Mr.  Laorence  ^ipeared  as  solicitor  for  the 
bankrupt,  and  prayed  that  the  said  certificate  might 
be  allowed,  and  Mr.  Wilkinson  appeared  as  soli- 
citor for  the  assignees,  and  Mr.  Cooke,  of  counsel, 
appeared  for  George  Baker,  a  creditor  of  the  said 
bankrupt.  And  Mr.  Laurence  objecting  to  the 
right  of  Mr.  Cooke  to  oppose  on  behalf  of  the  said 
George  Baker,  b^  reason  that  he  had  not  given  the 
registrar  notice  in  writing  of  his  intention  to  op- 
pose*; and  it  appearing  by  the  stetement  of  George 
John  Psrsoiis,  solicitor  for  the  said  George  Baker, 
that  the  omission  to  give  such  notice  was  accidental ; 
this  Court  doth  oHer  that  this  sitting  be  ad- 
journed genenlly,  and  doth  appoint  a  pubuc  sitting 
for  the  allowance  of  the  bankrupt's  certificate,  to  be 
held  on  Friday,  the  31  st  day  of  January  next,  at 
half-past  eleven  o'clock  in  the  forenoon  precisely, 
of  which  sitting  dne  notioe  is  to  be  given  in  the 
London  Gazette.  And  this  Court  doth  order  that 
the  said  George  Baker  do  pay  to  the  assignees  and 
to  the  bankrupt,  or  their  respective  solidton,  the 
cost  of  and  occasioned  by  the  adjournment  of  the 
said  sitting;  and  tiie  solicitor  of  tiie  said  George 
Baker  is  to  verify  by  aflidarit,  to  be  filed  with  the 
proceedings,  his  statement  that  the  omission  to  give 
notioe  of  opposition  was  accidental,"  &c.  &c 

That  on  the  3rd  day  of  January,  1851,  an  affidavit 
was  filed  with  the  proceedings  in  this  matter,  of 
which  the  following  is  a  copy : — 

"  In  the  Court  of  Bankruptcy.— In  the  matter  of 
WiUiam  Woods,  of  No.  15,  Prospect-place,  Wands- 
worth-road,  late  of  Devonshire  -  road,  Wands- 
wortii-road,  Surrey,  builder,  a  bankrupt. 

"GeoigeJohnPUaons,  of  Haslemere,'in  tiie  oonnty 
^.™™Tf  (tentleman,  solicitor  for  George  Bakier,  of 
Hilland,  in  the  parish  of  Northchapel.  in  the  county 
of  Sussex,  gentieman,  a  creditor  of  the  said  bank- 
rupt, who  hath  duly  proved  his  debt  under  the  fiat 
in  bankruptcy  issned  against  the  said  William  Woods, 
maketii  oath  and  saith  that  he  was  instructed  by  the 
said  Geoif^  Baker  upwards  of  two  nsontiia  stnoe,  to 
oppose  the  allowanoe  of  the  said  bankrupt's  certifi- 
cate ;  but  not  being  aware  of  the  necessity  for  giring 
notMo  of  such  oppositioo  to  the  regisbar  of  the 
hononahie  Ca«tt,  no  notice  was  given,  and  tiiat  the 
omission  to  give  such  iietica  arose  solely  firom  this 
deponent's  ignonmoe  of  the  law  in  that  respect,  and 
TTom  no  other  oanse  whatever;  except  sndi  last- 
mentioned  affidarit.  no  affidavit  has  been  filed  in  tiiis 
matter  by  George  Baker,  pursuant  to  the  said  order ; 
that  the  bankrupt,  feeling  aggrieved  by  the  said 
order,  on  the  3rd  day  of  January,  1851.  presented 
hu  petition  of  appeal  to  the  Right  Hon.  the  Vice- 
Chuicellor.  and  prayed  that  the  said  order  might  be 
reacinded,and  thathis'certificate  might  be  granted,  and 
such  petition  was  heard  on  the4th  dayof  March,  1851, 
when,  after  hearing  counsel  for  the  bankrupt  In  sap- 
port  thereof,  and  for  the  said  Baker,  in  opposition. 


Wttm-OKUtenm  Kvisn  Biuoa-s  Oonr,  reported  bv 
^^  0. 8.  ALi,on,|«,.  Barrister  ™ii^^^ 
vtma  o*  Baiuurui,  Lonoit  reported  by  Jonr  A. 

>!onLAaQoa,Baq.Ba>riate!uat.Law. 

Com  ow  BAnauRCT,  Duaujr,  reported  by  J.  Lavr. 
Bsq.  BamaterHrt-Law. 


(Befor*  the  Lou>  Chancellor.) 
Friday,  May  2. 
JSr  parte  Woods,  re  Woods. 
^^  Conitruelion  of  tee.  198. 

'^*Jommittioner  ha*  jwiediction  to  adjourn  a 
etrl^fieaiemeetinf,  ra  onier  to  enabtt  a  creditor 
•rtoU, /«,w  ioji„  notice  of  oppotilUm.  an 
Vportimtty  (if  firing  mtck  notice,  and  of  being 
*«»rrf  to  oppoet  tie  etrti/teate  tU  the  ajLurned 

TWs  matter  came  before  his  loidship  bv  way  of 
Mn^on  a  special  ose.  on  behalf  of  the  liankrapt 
^wr  Consohdation  Act,  sec  16.  firom  an  order  of  ^ 
SS^**  Vioe-Chaocenor,  to  whom  matten  in 
BMbiiptovare  referred,  oonfinniagthe  decuion  of 

£  SSSST'II^'.Ia^wL'S'^'**  "^JS       The  costs  of  th 
sBepmaon.  viz.^-A  pnUic  sittmg  wis  appointed  out  of  Oie  eitsto. 


and  counsel  for  the  said  assignees  also  appouing,  but 
not  opposing  the  swd  petition  of  appeal,  his  Honour 
dismissed  the  said  petition  with  costs." 

The  bankrupt  feeling  also  aggrieved  by  the  last- 
mentioned  order,  and  conceiving  the  same  to  be 
erroneous,  appealed  therefrom  to  this  Court. 

The  petition  prayed  that  the  order  of  the  4th  day 
of  Match,  1851,  and  also  the  said  order  of  the  21st 
day  of  Deoamber,  1850,  may  be  discharged,  and  that 
the  bankrupt's  certificate  might  be  granted. 
.J??***"  "^  WiUet,  for  the  bankrupt,  relied  on  the 
198U1  sectum  of  the  Bankrupt  Law  ConsoUdation 
Act. 
Swantton,  for  Baker,  conhl. 
Fonilangue  for  the  assignees. 
•7**  J^!"""  Chamcxllob,  after  reading  lec.  198, 
said,— The  construction  of  this  section  must  be  go- 
vemed  by  the  intention  of  the  statute  taken  as  a 
whole.  My  opinion  is,  that  all  that  is  required  is 
that  the  question  of  certificate  should  be  heard  on 
some  day.  to  be  appointed  by  the  Court,  of  which 
certain  notices  are  to  be  given.  The  commissioner 
is  to  judge  aato  the  most  proper  day  to  be  appointed: 
but  ^  on  Oat  day  it  should  happen  that  Uie  question 
oould  not  be  properly  brought  before  the  Court.  I 
see  no^ng  in  the  statute  to  prevent  the  oommis- 
woner  from  appointing  a  new  day,  subject  only  to 
tte  provisions  as  to  notioe.  The  commissioner, 
from  having  had  the  whole  case  before  him  from  the 
commencement,  is  best  able  to  judge  as  to  the 
necessity  of  postponing  the  hearing  of  tiie  ontificate. 
I  cannot,  therefore,  interfere  with  the  discretion  he 
has  exercised.  The  appeal  mnst  be  dismissed  with 
costs. 
The  costs  of  the  assignees  were  ordered  to  be  pdd 


COURT  OP  BANKRUPTCY,  BASINGHALL. 

STREET. 

JThmday,  March  6. 

(Before  Mr.  Commissioner  FoMBLAKona.) 

Se  Dawsoic. 

Seamen'*  teage*. 

Where  an  inettrtd  *hip  wa*  lott,  and  the  isisiuu 

recovered  by  the  owner*  : 
Held,  that  the  teamen  wtrt  entUUd  to  be  ytU  ■ 

fall  out  of  the  intnranee  ateiiey. 

The  bankrupt  had  been  owner  of  the  bark  Cm. 
bertand,  which  was  lost  on  her  voyage.  The  mia- 
writers  having  refbsed  to  pay,  the  assignees  of  Ik 
bankrupt  brought  an  action  and  recovietad  i,ML 
The  bankrupt  this  day  applied  for  his  mt*,^ 
which  was  granted  of  the  first  elaaa. 

Previously  to  the  verdict  against  tba  undowite 
a  seaman  ^iplied  to  prove,  and  to  be  aUownl  tfam 
months'  wages  as  a  servant.  The  CogunnioDa 
tecommendM  him  to  suspend  bis  claim  tiU  it  siuaM 
be  ascertained  whether  the  assignees  shoildRcafer 
under  the  insurance ;  as,  in  that  case,  he  wa  cf 
opinion  that  the  seamen  would  have  the  aaoie  li^ 
as  against  the  produce  of  the  ship  as  theymaUksis 
had  against  the  ship  henelf. 

The  CoMMisaioMBK  now  stated,  that  tbo^  h 
had  been  unable  to  find  any  direct  authority  oa  Ik 
subject,  probably  arising  fit>m  the  recent  daMc  a 
tiie  law.  by  7  &  8  Vict,  c  112,  s.  170.  whidi  gut  to 
seamen  a  right  to  their  wages  in  cases  of  mA,  1* 
retained  his  opinion,  in  cimformitjr  with  the  (and 
rules  of  eqnitj|.  that  as  the  seamea  had  a  fin  on  tlM 
ship,  and  special  remedies  for  the  recovery  of  tM 
wages,  which  the  statute  appeared  to  be  ^ccalr 
fruied  to  preserve  to  them,  they  had  a  right  to  M- 
low  the  produce.  The  wages,  therefore,  nsit  ks 
paid  in  fnll  out  of  the  money  received  froa  0* 
underwriters.  

COURT  OF  BANKRUPTCY.  DUBUK. 
AprU,  1851. 

R*  CutNOENNINO. 

PlUng  pelUion  mul  tehedute  in  Huolteni  Oimt 
' — Ssnhrupicy. 
Where  a  petition  and  teheiSnl*  are  filed  in  the  h- 
tolvent  Court,  and  tffter  the  acpiratien  ^tu* 
month*,  and  btfore  adjudieufion  there,  temn- 
mi**ion  iff  banhruptcy  i**ue*  agaiutt  the  is- 
*olvent,  the  Banhrupt  Court  wiU  not  tdmmaltt 
hi*  tttate  and  efeel*  untU  the  petition  n  thi 
In*olt*nt  Omrt  it  ^mmated  and  the  ttttt^trdtt 

vacated. 

The  3  &  4  Viot  e.  107.  a.  27  (Bng&k  aaslwooi 
1  &2  Vict.  c.  110.  s.  39).  enacta  that  tiiefiiiBgef  a 
penon  in  aetnal  custody,  who  sbal 


petition  of  every  penon  in  aetual  custody,  .».  buh 
be  subject  to  the  law  coneenaiBg  banktapli,  aai 
who  shim  apply  by  petition  to  the  said  Court  for  his 
discharge  from  custody  aooordiog  to  tlua  Act,  riall 
be  accounted  and  adjudged  ao  act  of  baakiuiittf 
from  the  time  of  fiUng  such  petition,  and  Ihst 
any  commission  of  bankruptcy  issuing  ^sisit 
such  person,  and  onder  which  he  ^aU  bs  it- 
clared  bankrupt  before  the  time  appointed  1^ 
the  said  Court,  and  advertaed  in  the  DaMh 
Gazette,  for  audi  prisoner  to  be  broa^  ip 
to  be  dealt  with  acoordiog  to  this  Act,  or  at  any  tiae 
within  two  calendar  months  from  the  time  of  lad. 
ing  such  vesting  order  as  aforesaid,  whether  not 
the  petition  of  any  such  creditor  as  aforesaid,  asl 
have  the  tifktit  of  divesting  the  said  real  and  ya- 
sonal  estate  and  effects  of  sudi  person  oat  of  the 
nid  provisional  assignee;  provided  sdways  tbtfte 
filing  of  such  petition  shall  not  be  deemed  an  ail  of 
bankruptcy,  unless  such  person  be  declared  but 
mpt  within  such  two  calendar  montiis  as  irmssM. 
&c  In  the  present  case,  although  the  insolvent  W 
not  been  discharged  by  tba  Insolvent  Conrt,  ill 
petition  and  schedule  had  been  filed  upwaids  of  tM 
months,  when  a  commission  of  bankmptcy  had  Insa 
sued  out  sgainst  him.  It  appeared  that  there  wm 
chattel  property  to  a  considenble  amount,  which 
had  not  been  taken  out  of  insolvent's  jiiii  iiiim 
pending  the  proceedings  in  the  Insolvent  Coait  n' 
upon  atUudication  in  the  Bankrupt  Coort. 

Creighton,  for  the  petitioning  creditor,  asked  Ui 
Honour  the  Commissioner  if  be  would  authorise  the 
property  to  be  removed  by  the  messenger  and  &. 
posed  of  before  the  petition  in  the  losolveat  Coot 
waa  dismissed.  The  dismissal  would,  he  supposed, 
be  a  matter  of  course,  inasmuch  as  the  baabift 
bad  not  been  dischamd  an  insolvent;  if  he  hid 
been  so  discharged,  the  dismissal  could  only  take 
place  npon  a  rehearinf.    (It*  Watih,  17  Law  T.  Si.) 

The  CoiniissioKER  said,  he  would  not  penatt 
the  property  to  be  disposed  of  until  the  vesting.<rdei 
in  the  Insolvent  Court  was  vacated,  as  he  wu  of 
opinion  that,  inasmuch  as  more  tiian  two  moBths 
had  elapsed  since  it  had  been  filed,  and  ahhooA 
the  insolvent  had  not  taken  his  discfaaife.  still  ^tf 
Bankrupt  Court  could  not  administer  his  '  '  ~' 
long  as  it  remained  in  force. 

On  a  subsequent  day.  the  bankrupt  a{ 
the  Insolvent  Court,  when  his  petition  was  •. 
ae  of  course,  and  the  vesting-ordctf'  vacated. 
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GtnitB  Oouirti. 
ftoas  ciuurea]AeB.'s  comiT. 

■•porMbj  BiOHiiiB  Osmmo  Wiuross,  Ibq.  of  fb* 
Inntr  Tanple,  BwriiHr  »»  L«w. 

Jte  Wnus'  CHAaiTT. 
Rlarf/^BrvacA  qf  Irml— Local  o^'cete  ^ekartiy 

—Ooit$. 
Whtn  tke  inaiet*  of  a  thmrVyftr  the  tdueatiem  qf 
boyt,  fs  te  teleetid  by  tke  tnuteee  from  tertein 
parWkee  futmed,  hoi  etoMa  a  t*y  who  w*  only 
■oeeatitmally  riMmt,  ami  tken  met  leitk  ku 
pamtt,  it  one  of  Mr  tpetUied  pariiiee,  it 
wa*  »eU  to  he  a  pr»iter  ekaice,  though  a  eotuktnt 
reeideia  i»  the  pariik  effered  hie  era  «m  a*  a 
ttnuHdate;  «m(  that  the  trmteee  von  n&t  iaimd 
1o  ditthte  fkirr  remmi  for  not  ofpointiuf  the 
Tlleetei  candidate. 

This  wM  an  appeal  ftmn  an  atd«r  of  the  hta  Vke- 
Jhanoellor  of  England,  which  directad  tha  aleelion 
iTa  boT  named  Jofce  to  the  benaSt  of  tliia  diaritj 
jhooM  be  raeated,  and  that  Die  tnateea  aboald  pro- 
sed to  a  new  eleetien.  The  clwiilj  waa  fbanded  br 
\tT.  VTilkes  in  1722,  who  diwated  tha  ranta  of  hare- 
Bfamenta  fai  OloncaatenhiM  to  ha  i«cai*ad  for  aver 
IT  the  recton  for  the  time  Mng  of  tiaae  paiiahas  in 
bat  eoimty,  and  to  be  applied  by  them  to  Ae  main- 
enance  and  education  of  a  boy  aa  a  clergynaa  of  the 
^nrch  of  England,  to  be  teleetod  by  the  troatoes 
hm  boya  belonring  to  one  of  thoaa  paririraa,  and 
rhose  parents  might  not  be  hi  eiranmitaaeea  aaffi- 
lent  for  his  education.  Joyce  was  the  ion  of  parents 
eiident  in  Ireland,  where  he  wis  hem,  bat  he  bad 
«en  living  in  Bncidnghamahlre  with  his  bntber,  a 
lergrman,  there  leceivinc  his  edneation,  and  daring 
Is  y&ostions  he  lired  wUh  Us  aoirts,  who  reiidad  in 
ne  of  the  three  specited  paaiskea.  His  brother  had 
pplied  on  his  behalf  to  one  of  tbptnwteea,  on  whose 
semnmendsUon  hia  eo-tnaleea  maAe  thf  alinMuu. 
.pplication  waa  also  made  on  behalf  of  a  boy  named 
Me,  by  his  fether,  who  resided  in  oaa  of  the  n». 
shea,  and  he  was  told  that  bis  son- was  not  aliiwle 
>  the  benefit  of  te  charity,  neorder  ofthe  Vioe- 
ihancellor  was  appealed  tram  «a  behalf  of -Joyoa* 
Matini,  R.  Palmer,  and  Hartifn,  for  the  anpel- 
mt. 

BefktU  and  Behomberg  ta|^K>r(edtheTice>Oha&. 
jDof's  order. 

*Rm  liOKD  CBAWCEtuiB.-'-'nte  (Me  cones  before 
le  tmder  circnmitance* 'wMeh  east  great  reeponal- 
lility  on  me,  and  caosea  me  mnoh  anxiety  to  oDme 

0  a  right  conclusion  without  taMnr  more  time  to 
ondder  the  case.  Bnt  as  be  was  aUe  to  eene  to  « 
tmdasion  satisfoctorily  to  Uoiself,  be  a«mMered1t 
letter  at  once  to  dispose  of 'the  case  flmn  keep  the 
arties  longer  in  anxiety.  The  pMitioners  com|rfain- 
ig  of  the  election  of  Joyce,  did  not  fanpott  improper 
lotives  to  the  tmstees,  but  said  that  there  was  a 
liscarriage  in  eleetinj;  Joree,  becaose  he  was  not 
oaHfled  to  be  elected;  and  if  he  was  qnaliHed,  (Me 
'as  equally  or  better  qnaliiied.  It  was  also  said 
lat  they  bad  not  given  notice  to  the  families  in  the 
arishes,  that  there  was  i-ncsbct  on  the  fonndstion, 
ad  that  they  were  abont  making  an  election.  It 
as  also  said  that  they  had  laid  down  an  arMtmy 
lie,  that  the  sons  of  farmers  were  not  diglble ;  and 
lis  brought  all  the  ihrmen  in  the  parMi  to  mtka 
nnmon  cause  with  Mr.  Gale.  But  I  cannot  ihid 
lat  any  such  mie  was  ever  laid  down,  or  aroiredly 
;ted  upon.  On  the  oonttary,  I  obserre  that  some 
ho  liaTe  been  elected  to  the  charity  were  no  more 
um  formers'  sons.  It  is  hideed  absurd  to  lay 
iwn  such  a  role,  in  appointing  to  a  charlfy  in 
t  i^ctiltnnl  district,  in  which  there  might  be 
«ny  nersons  desirous  to  hring  np  a  son  to  tin 
'ofMsion  of  a  clergyman,  bin  in  (Jn-uiustaiiegg 
•nffldent  to  enable  him  so  to  do.  Then  with 
«pect  to  the  want  of  notice  of  tiie  vacancy,  the 
urties  in  making  affidavits  in  support  of  Mr.  Qalc^a 
itition,  though  alleging  the  want  of  notice,  none 
'  them  allege  that  if  he  had  notice  he 
oilld  apifly  to  the  trostees  on  behalf  of  his  son. 
be  endowment  wu  to  be  fbr  maintenmioe  and 
lucation  of  a  youth  whose  parents  were  not  oom- 
ttant  to  bear  the  expense  of  educating  him  for  the 
inrcb,  but  it  was  not  stated  what  was  to  be  the 
■t  of  his  competency.  Mr.  Oale,  the  fiither,  in 
a  •ffidavit,  lirst,  to  meet  Qie  sopposed  aristocratic 
OectioB  to  his  eligibility,  that  farmers'  sons  were 
)t  eligible,  swore  that  he  had  fireehdd  and  lease- 
lid  property,  and  money  in  the  funds,  without  say- 
g  boir  much ;  and  he  and  others  who  made  am- 
nrits  said,  he  mixed  with  tiie  gentry  of  the  district. 
}  meet  the  other  objection  to  his  son's  eHglbiBty, 

1  the  ground  of  the  father's  oompetenOT  to  edorato 
m,  hia  affidavit  stated  that  he  had  dgot  children, 
id  was  not  able  to  bring  up  one  to  an  expensive 
Acation  without  injustice  to  the  othen.  1  hare 
I  test  or  means  to  judge  of  the  gentleman's  com- 
iteacy,  nor  do  I  see  how  the  trustees  could  judge 
tbont  inquiries  which  mielit  he  deemed  improper. 
lie  beat  way  would  be,  and  sach  probsUy  was  flie 

^«».  3Bvn.  w,  «as. 


opbion  of  the  foonder  of  the  charity,  to  leave  the 
choice  to  the  good  sense  and  good  feeling  of  the 
trustees,  who,  beini  the  clergymen  of  the  three 
parisbea,  would  bo  likely,  without  any  improper  in- 
quiries, to  know  enough  of  the  circumstances  of  the 
familim  in  these  parishes  to  enable  them  to  choose 
the  proper  objecb  If  the  elij^bility  of  the  youth 
Gale  depended  on  his  fiither's  drcumstances,  I  have 
no  means  of  knowledge  of  them,  and  cannot,  there- 
fore, say  the  trustees  miscarried  in  not  electing  him. 
An  I  can  say  is,  that  there  must  be  an  absence  of 
improper  motives  in  their  choice;  there  most  be 
honesty,  integrity,  and  fairness  and  fkithfulness  to 
the  trust  reposed  in  them.  It  appears  to  me  that 
these  trustees  did  not  intentionally  fail  in  their 
dnt^  if  they  failed  at  all.  Some  inferences 
against  them  were  drawn  from  the  circum- 
stances of  the  correspondence  between  the  Rev. 
Mr.  Joyce  and  one  of  the  trustees,  requesting  the 
Utter  to  use  his  influence  for  the  former's  brother. 
Than  was  nothing  improper  in  that.  Again,  it  was 
said  that  there  was  no  entry  in  the  book  kept  by  the 
trustees  of  the  grounds  of  the  ineligibility  of  young 
Ckde^  and  that  it  was  onl^  communicated  to  Mr. 
Gale  that  his  son  was  not  eligible,  or  that  the  endow- 
ment was  not  applicable  to  him.  There  may  be 
mJRtittnX  reasons  for  the  tmstees  not  stating  the 
teaaons  of  the  lad's  ineligibility  either  in  the  ooolc 
or  in  the  commnnication  to  hia  father  without  im- 

Eating  any  improper  motives  to  the  trustees  in  with- 
olding  these  reasons.    The  question  depended  first 

00  the  competency  of  the  lather's  drcumstances, 
and  secondly,  on  the  fitness  of  the  son  to  be  elected, 
and  in  both  respects  the  tmstees  may  feel  a  delicacy 
in  stating  their  reasons.  The  reasons  might  give 
ofoioe  iTstated,  and  the  tmstees  were  not  bound  to 
state  ttem.  Tke  three  trustees  stated  in  the  affi- 
davit that  they  had  considered  the  cases  of  both  the 
lads,  and  elected  Joyce.  They  ftirther  stated  that 
they  inquired  into  the  circumstances  of  all  the 
^hilies  m  fliose  parishes,  in  respect  to  the  filling 
np  of  Siis  vacancy,  and  thiey  fonna  none.  If  Gale 
was  ineligible  they  were  clearly  bound  to  elect  Joyce, 
because  no  one  tHaa  offered.  They  certainly  ought 
not  to  have  made  their  choice  in  seioet  and  without 
notice  to  the  parishionen.  On  the  whole,  I  cannot 
come  to  the  condnaion  that  there  was  any  impro- 
priety or  even  miscarriage  on  the  part  of  the  trus- 
tees, and  being  of  that  opinion  I  cannot  charge  them 
with  costs  (which  ^e  Vioe-Chaiicellor  did  on  the 
ground  that  they  had  committed  a  brsech  of  trast); 
and  being  also  of  opinion  that  the  petitioners  were 
justified  in  what  they  did,  I  cannot  make  either 
side  pay  the  costs  of  the  other,  or  of  tlie  trustees, 

1  will  therefore  discharge  the  Tice-Cbancellor's 
order,  direct  the  trustees'  costs  to  be  paid  out  of  the 
trust  property,  and  leave  the  other  parties  to  pay 
thdr  own  costs  respectively. 

STalint  itid  it  was  -very  desbaWe  to  prevent  all 
bad  feelings  between  an  these  Mrtles,  and  in  that 
view  peihaps  his  lordship  would  mrect  an  the  costs 
to  be  pud  oat  of  the  trust  property. 

The  liORD  CflANCEHon.— -If  there  be  enough  to 
pay  aU  fha  costs  after  making  the  usual  ailowance 
for  the  education  of  the  boy,  then  the  costs  may  be 
paid.  ,        , 

so&ui  omrmr. 

Reported  by  J,  Uaoicut,  Em.  of  the  loaar  Teniple, 
Burifter-st-I«w. 

Marth  18  and  19. 
QttmvKBLt  V.  TtmsK*. 

Will  —  Coiatruetion  —  Exoneration  nf  ptnonal 
uttle—Wideiertption  qffvnd—Copyholdt,  tehe- 
thtrtnelnded  in  "  ettoK— Charge  onfieeholdi 
and  ettate,  iehether  inehtding  eopykotat~What 
included  in  retiduery  begttelt. 

A  tetldtor  being  entitled  for  Ijfe  to  the  Ketiende  and 
Mereit  qf  certain  ttoek  ttanding  in  the  namet  of 
tni$te»i,and  to  aben^eial  intereiton  remainder  at 
to  on*  moiety,  the  whede  being  ta^eet  to  a  charge 
cfiO0l.,andbeing  aim  entitlm  to  certain  copyhold 
Utatee,  covenanted  en  hie  marriage,  to  provide 
an  annuity  for  hi*  vHfe  i  and  by  hi*  wilt  he  mate* 
thi*  ditpotltion  :—I  confirm  the  tettlement  made 
on  my  marriage,  eecuring  20W.  a  year  to  my  wife, 
"  and  I  do  hereby  charge  and  mate  Hable  all  and 
atery  my  freehold  hereditament*  and  e*tate  in  the 
county  qjS.,and  money*  itanding  in  my  name  in 
the  public  fund*,  with  the  payment  if  the  *aid 
amnrffy  to  my  wife  i"  and  tuNeet  to  the  payment 
thereqf,  "I give,  deviee,  ana  bequeath  the  tame 
freehold  heredltamentt  and  ettatet,  and  money t  in 
thefmdt,  to  my  niece  S.  Q.,  her  heir*,  executor*, 
adminittratort,  and  attian*,"  with  remainder  to 
her  two  *i*ten  in  ca*e  qfher  death  leaving  them 
turviving.  "  All  the  reit  and  reeidue  qf  my  real 
and  penonal  ettate,  luliject,  a*  to  my  pertonal,  to 
payment*  qfmy  debt*,  funeral  espenee*,  and  the 
legaeie*  hereinafter  beaueathed,  I  give,  detiee, 
and  bequeath  to  my  wife,  her  heir*,"  Sfc.  abio- 
lately  .- 

Htid,  that  by  "money*  in  the  public  fund*  ttanding 


in  my  name,"  1h*  tettator  meant  the  itoei  itoni^ 
ing  ta  the  name  qfihe  trufteee. 
7%al  the  pertontU  ettate  wa*  the  prtmaryfuniftr 

Jyment  qfthe  bmimMv,  simI  wot  not  ecemeraled 
the  charge  on  the  freehold*, 
that  the  eopyholdi  did  not  aa*t  by  the  wOl. 
By  indentures  of  lease  and  release  m  toe  3rd  asA 
4th  of  June,  1796,  bring  the  settlement  made  on  tiie 
marriage  of  the  Rev.  George  Turner,  of  SpelsbuiT, 
in  the  county  of  Oxford,  and  Sally  Clifton,  certam 
freeholds  situate  in  the  countjr  of  Surrey,  bdoiwing 
to  Miss  Clifton,  were  vested  in  John  Hflton,  John 
Peyto  Shrebb,  and  John  Roberta,  (heir  heiis,  &e., 
on  the  trusts  hereinafter  declared.  And  it  waa 
thereby  also  covenanted  to  surrender  certain  corns, 
holds  in  the  same  county  of  Surrey,  alao  bdon^tv 
to  Miss  CUfton,  upon  the  same  uses  and  trusts,  ami 
certain  leaseholds  helenging  to  her  vrere  also  theiebjr 
assigned  to  the  and  trustees  npon  the  sante  trusts. 
And  a  bond  herein  redted,  and  bearing  date  ths 
24th  day  of  August,  1787,  and  all  moneys  therebjr 
secnred,  and  also  the  sum  of  1,017(.  Os.'ll^d.,  as- 
cored  by  a  certain  indeotaw  of  mortgage  of  the  8n9 
July,  1783,  rsdted  in  Um  ttU  indeirtiire  of  settle* 
ment,  were  thereby  siso  covenanted  to  be  asrigned 
to  the  said  trostees  npen  the  said  trosls.  And  itwA 
thereby  also  covenanted  toat  a  sum  |of  2,725/.  Flw 
per  Cart.  Omisolidated  Bank  Anmdties,  standing  in 
fhenameof  MlrOUftoii,  inthe  books  of  theBsHk 
of  Bngtand,  should  be  treasfbrred  into  the  nattes  idf 
the  said  trustees  on  the  said  trusts.  And  it  WW 
thereby  dsdared  that  the  sold  freeholds,  eopylMUs> 
and  leaseholds,  and  the  said  bend  and  the  menej^ 
thereby  seoared,  and  the  said  sums  of  1,017<.  0s.  IIH. 
and  2,725/.  should  be  and  remain  vested  in  the  said 
tmstees  upon  trust,to  pay  the  rents, pretHs,  dividends, 
and  income  thereof  to  the  said  GSorge  Turner  ft»  ufl), 
then  npon  certain  tmats  for  a  son  or  danzhter  of  tha 
marriage,  if  any,  as  therein  mentioned ;  but  in  case 
there  should  benoandi  aen tv daughter, nor  anyiasae 
of  sneh  son  or  daughter,  livtag  at  toe  time  ef  lito 
deoeaae  Of  tiw  sttrvhror  of  the  sad  George  TorMr 
and  Sally  CUfton,  then  that  the  saldtrotees  sbodt, 
after  both  their  deceases,  eonve^,  surrender,  assign, 
pay,  and  dispose  the  asid  fteehoUs,  eopyholos,  Issis 
holds,  'bond,  mortgage,  stock  f^nids,  moneys,  aoA 
premises,  and  the  rente,  dividends,  issues,  intorestt, 
and  profits  thereof,  to  such  peison  or  penons  as  tke 
said  Sany  Clifton  should  at  any  thne,  by  any  daSd 
sr  deeds  executed  as  therein  mientioned,  or  by  aw 
writing,  or  by  her  last  will  and  testament  eKsntea, 
dec.  as  therein  mentioned,  direct,  limit,  or  appaM. 
Theindenture  of  settlement  also  oonta^ed  a  power 
of  sale  and  ^change  with  the  consent  of  Mr.  «rid 
Mrs.  Turasr  and  the  sunrivor,  and  a  dedaiatton 
that  the  moneys  prodaead  by  tlie  sales  should  be 
laid  out  in  the  purchase  of  lands  to  be  ssttied  to  the 
seme  use,  and  npon  tbe  same  trusta.  He  marriste 
took  eflbct,  and  by  Iter  last  win  and  testamea^ 
dated  tbe  Sod  January,  1797,  and  duly  attested  by 
thrse  eltiieisiis,  Mn.  Tomer,  redting  the  pwsx 
eontahied  hi  the  setHeasmt  of  Jone  1 796,  bequealhad 
tiie  earn  of  800/.  sterlnig,  to  be  nrised  oat  ofthe  srid 
sum  of  2,735/.  Five  per  Cent  Consolidated  Baiik 
Annuitiss,  to  her  cousin  Chariotte,  dsoghtto 
of  Dr.  JaroesWeDeri  and  the  reddueof  the  said 
sum  of  t,725/.  stodc,  together  with  the  said  sum  of 
1,017/.  Os.  Hid.  dae  enmottgay,  she  4irested  (idter 
the  deaflis  of  hersSlf  and  her  husband,  and  there 
bring  no  sneh  issue  of  flie  marriage  as  in  the  settle* 
ment  mentioned')  to  be  tnnafened  to  her  horiwiid 
and  her  ceosin  Cory  Hampton  WeBer,  their  SBto- 
cntors,  &c.  in  equal  shares  and  proportions ;  add 
she  app(4ntefl  aU  and  stegnlar  the  fieehoMs,  lease- 
holds, and  copyholds,  to  and  for  the  onlv  absolato 
are  and  benefit  of  her  said  hoAaad  and  ber  said 
cousin  C.  H.  Weller,  their  hebs,  eotseiltan,  si- 
mfaiMmtore,  and  assigns,  ss  tenants  in  common,  and 
net  as  joint  tsnanta.  In  tbe  month  of  Novembsr 
1797,  the  trustees  rsssiwd  tOU.  Os.  9d.  part  of  Ole 
1,017/.  Os.  Hid.  and  invested  the  same  in  the  pOI- 
chase  of  697l.  I9s.  8d.  Five  per  Cent  Bank  Aa- 
nnities  in  tbeir  own  names  ;  and  in  A|ail  1798  th^ 
recdved  511/.  Os.  2id.  the  residue  at  the  said  sura  of 
1,017/.  Os.  ll^d.  and  invested  toe  same,  sAsr  dedaSt- 
ing  expenses,  die.  in  tbe  pOrchase  of  690/.  lis.  Ot. 
Five  per  Cent.  Bank  Annuities,  in  Aeir  own 
names.  In  May  1799,  osrtsin  psrta  ot  the 
premises  were  sold  fivr  9S0/.  and  that  snm  was 
invested  in  the  purchase  ot  1,696/.  Bs.  7t. 
Three  perCent.  Reduced  Annuities,  and  other  parts  ef 
the  premises  were  sold  stvarious  timessobsequentlt, 
and  the  produce  invested,  and  in  I80S  eertain  pasts 
of  the  premises  were  exchanged  for  other  lands.  <!hi 
the  9th  of  May,  I8I9,  Mrs.  Tomer  died,  without 
lewring  any  inae  of  ttie  starriage,  and  witbont 
baring  revoked  her  said  wiU.  Oh  the  I9th  of  Hay, 
1819,  C.  H.  Wener  made  bis  wiU,  and  thereby  gave 
and  beqoeathed  all  his  freehold  estates,  and  an  the 
rest  and  reddue  of  his  real  and  personal  estate,  after 
payment  of  his  debts,  to  his  sisters,  Mary  Wellsr 
and  Charlotte  Weller,  and  died  on  the  20th  of  Ifor, 
1819,  vritbout  baring  revoked  his  wiU.  On  the  ITu 
of  December,  1820,  a  settlement  in  contemplation  of 
the  manisge  ef  the  said  €teorge  Tamer  with  BUsn 
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M*Uam  Hilton  wm  ma^  whereby  Mr.  Tomer 
settled  200/.  a-year,  wcnred  by  hia  bond,  on  hii  in- 
tended wife  if  ihe  should  sorriTe  him,  in  lieu  of 
dower  and  thirds.  The  marriage  took  effect  On 
the  24th  of  July,  1835,  Mr.  Turner  nuule  bis  will, 
and  thereby  confirmed  the  settlement  made  on  his 
second  marriage,  "  And  I  do  hereby  charge  and  make 
chargeable  all  and  every  my  freehold  hereditaments 
and  eatate  in  the  conn^  of  Surrey,  and  moneys 
standing  in  my  name  in  the  public  funds,  with  the 
payment  of  the  said  annaity  to  my  wife  ftee  from  all 
ezpenaes  and  deductions,  and  subject  to  the  payment 
of  the  said  annuity  I  give,  devise,  and  bequeath  the 
aame  freehold  hereditaments  and  estate,  and  money 
in  the  public  funds,  to  my  niece  and  godchild  Sardh 
Qnennell,  her  heirs,  executors,  administrators,  and 
•ssiou,  provided  that  in  case  my  said  niece  and  god- 
child, Sarah  Quennell,  shall  depart  this  life,  leaving 
her  sisters,  Mary  Quennell  and  Elizabeth  Calhoun, 
or  either  of  them,  her  surviving,  then  I  give,  devise, 
and  ba9neath  the  same  freehoM  hereditaments  and 
catato  ra  the  county  of  Surrey,  and  money  in  the 
public  funds,  unto  her  sisters,  the  said  Mary 
Quennell  and  Eliiabeth  Calhoun,  and  the  hein, 
aerators,  administraton,  and  assigns  of  the  sur- 
TWor.  The  testator  th«i  gave  certain  freeholds  in 
Snisez  to  hia  three  nieces,  and  bequeathed  to  his 
wife,  heirs,  executors,  &c  all  the  rest  of  hia  real  and 
personal  eatate,  "subject  as  to  my  personal  estate  to 
die  payment  of  my  just  debts,  ftmeral  and  testa- 
mentary expenses,  and  the  legacies  hereinafter 
bequeathed."  He  then  gave  certain  le^Kies ;  and 
after  his  death,  on  the  1st  of  December,  1840,  his 
will  was  duly  proved  by  his  wife,  then  sole  executrix. 
At  the  date  of  Mr.  'htmer's  wiU  there  were  no 
moneys  standing  in  his  name  in  any  of  the 
j^Uc  funds,  nor  were  there  any  moneys  at 
any  time  subsequently  standing  in  his  name. 
But  at  the  date  of  his  will,  and  at  hia  death, 
he  waa  tenant  for  life  in  possession  of  several 
rams  of  stock,  and  was  entitled  to  the  reversion  ex- 
pedant  on  his  own  death  to  one  moiety  of  the  capital 
thereof,  subject  to  the  payment  of  500t.  to  Cbulotte 
Weller.  Under  theae  circumstances  three  questions 
arose;  first,  whether  Sarah  Quennell  waa  or  not  enti- 
tled to  one  moiety  of  the  moneys  in  the  funds  to 
which  the  testator  was  entitled  ia  reversion  ex- 
pectant on  his  death;  secondly,  whether  the  per- 
MNtal  was  exonented  iSrom  tiie  payment  of  the  an- 
nuity of  200f.  to  the  testator's  wife  by  reason  of  the 
charge  thereof  under  his  will  on  the  freehold  heredi- 
taments and  estate  in  the  eonnty  of  Surrey  and 
moneys  in  the  funds,  and  also  whether  the  charge  ez- 
tendstooopyholds;andthirdly,whether  the  copyholds 
were  included  in  the  word  "  eatate."  To  determine 
these  pcrints  the  bill  was  filed  by  Sanh  Quennell. 

Turner  and  PifgoU  forthe  plaintifl;  as  to  the  first 
point, dted Door T,  Oswy,  1  Ves,  sen.  255;Z)Diw» 
v.  Waterman,  S  Ves.  sen.  306;  OaUiniy.  Noble, 
3  Mer.  692 ;  Heweon  v.  Jtnd,  5  Madd.  451 ;  Pente- 
co*t  V.  Lee,  2  Jac.  &  W.  207;  Sehoood  v.  Mild. 
MMf>  SlVes,  306;  LMgren  t.  Lindfren, 9 Beav. 
f^'^^S."^  ??*5^  X°^*'  BougUon  v.  Jamee, 
1  CoH.  26:    1  H.  L.  Cas.  406;    SkuHlewortk  r. 

ft?"*!:-.*  ^};  *  Cr-  35;  *»<"*  »•  Blumdell, 
1  Mer.  220 ;  MUler  r.  tUlle,  2  Beav.  259. 

IfUpolsaad  8.  Oarte  for  Blixabedi  Calhoun,  a 
denndant  m  the  same  interest  as  the  plaintiff,  cited 
Ml  tte. first  point  SfaeUnlefr.  Siten,  8  Sim.  561 : 
S^gteUlj.  Von  Donop,  7  Hare,  42.  On  the  second 
p<rint  OiMjtoy  w.  Antlmiker.  10  Beav.  423 ; 
XyaU  r.  Harman,  10  Beav.  536;  Daeieey.Ask. 
ford,  15  Sui.  42.  On  the  third  point,  Carr  v.  EIH- 
jjjj,  3  Atk.  73 ;  Sdumrdt  v.  Bamei,  2  Bingh.  N.  C. 

JiMtpeU  and  AmphUte,  tot  the  defendant,  Mrs. 
T^rnr,  the  widow  and  residnaiT  legatee,  cited  on  the 
firat  point  Dtan,  Ice.  of  CkriitclUtrek  v.  Barrow, 
Ambl.  641 ;  Miller  v.  Tiwitrt,  8  Bing.  244.  On  th^ 
second  point,  Haneo*  v.  Mliey,  11  Ves.  179 :  Dmi 

«^*U  ^'J'-  ^'  »w»  T.  OroomirUae.  4 
Mi^.  498;  CAM/  V.  Teate,  1  J.  ft  W.  102;  #e% 

ICoU.  C.C.4^.  On  the  third  point.  Wild  v! 
2ro//2mwer,  5Ves.811j  Doedem.  SM/A  v.  Go/to- 
wajf.  5  Bar.  ft  Ad.  51 ;  1  Jarm.  WiOt.  365. 

Turner,  in  reply. 

The  M  ASTCS  of  the  Rolls.— It  may  be  sud  that 
eveiT  case  of  this  kind  is  necessarily  attended  with  a 
good  deal  of  trouble  and  a  good  deal  of  anxiety, 
because  there  is  such  a  variety  of  views  that  may  be 
V.  *''®  ""  ""*  '^*  words  which  are  used,  and 
capable  of  so  much  qualification,  that  it  is  very  hard 
Itethemmd  to  get  into  that  state  of  satisfaction  in 
which  It  ought  to  be  before  the  decision  is  pro- 
nounced. In  such  a  case,  however,  it  does  appear 
to  me  that  I  can  come  to  such  a  condurion.  I  can- 
not say  that  it  is  likely  to  be  satisfiictary  to  the 
parties,  because,  in  truth,  it  never  can  be  in  snch  a 
rase  aatis&ctory  to  them.  They  see  so  much  doubt 
hoyenng  over  the  matter,  that  they  never  can  feel 
a^isfied  that  the  right  view  has  been  taken  of  it. 
llus  testator  was  entitled  for  his  life  to  the  dividends 
and  interest  of  three  sums  of  stock  which  were  stand, 
ing  in  the  names  of  trusteea.    He  was  entitled  to  a 


▼zoa-cxA«os&&os  xvxon 

BXirOB'B  covsv. 

Beptatedbv  Oao.  8.  ALurm,  Km.  or  the  IGtfi  Itek. 


anAeimm»manei,lfmU 

r»  mpointei  trwileu,  wH 

and  to  raiae  ike  ■asnn- 


Tueeday,  Jam.  28. 
Dklardb  e.  CHOacH. 
Conitruetion  qfAet  ^Pmrtiamnl. 
In  1816,  for  the  parpoie  efrmiamfijlim.Jrek 
repair»^faekmreli,anAe4t 
eerlain  permne  were 
power  to  letjfratee  • 

fuired  by  graatrng  H/e  amudtit*  iy  tmfk  at- 
nmly,  or  on  Ike  lioae  ef  two  or  wwrtpamm,  w 
the  SIM  wi>ot ;  bat  it  wa»  pramded,  Uttmm- 
mmity  tkomid  be  granted  for  m  miegle  l^dt 
Mgher  rate  than  8/.  3s.  par  eamt.  wtn  OeOt 
ehauld  be  taider  tUrlg-fioe.  ImVSaOi  Imha, 
in  eoneideratiom  ef  S^SOOC,  gramtei  m  etatUg 
^  22U.  to  A.  and  B.  and  tka  aarwim^tkmt 
A.  being  thenMg-ei*,  and  B.  tUrtt^ampm 
Iff  age.  InlSl9anelkerAetwatpami,nmm 
tkat  Ihe  5,000/.  had  been  rmiatd.  aniammnit 


that  Ihe  antudtiet  already  gi'amtedtbmlHtfai 
oat ^  Ihe  rat—  in  Ihe  fni  place.    Vkt 


of  2261.  woe  paid  imM/~1848  (at  whiehfaiiH 
tad  died,  leasing  B.  trntvivimg  Ma),  aisi  <i 
traeteee  refilled  t»  tentkma  tie  p^p^  to  &, 


boieficial  interest  in  remainder  as  to  one  moiety, 

and  the  whole  was  subject,  I  think,  to  a  charge  of 

500/.    I  tliink  that  was  the  precise  interest  to  which 

this  person  was  entitled.    Hie  has  contrived  to  make 

as  many  blunders  in  his  will  as  can  well  be  imagined 

in  snch  a  case.    Being  entitled  to  this  interest  in  the 

stock,  and  being  entitled  to  certain  copyhold  estates, 

and  having  eiita«d  into  a  covenant  by  his  marriage 

settlement  to  provide  an  annuity  of  200/.  a  year  to 

his  wife,  he  expressea  himself  thus : — "  I  confirm  the 

settlement  made  on  my  marriage  with  my  present 

deariy-beloved  wife,  Ellen  Meliora  Turner,  whereby 

an  annuity  of  200/.  is  secured  to  my  said  wife  during 

the  term  of  her  nataral  life ;  and  I  do  hereby  charge 

and  make  liable  all  and  every  my  freehold  heredita- 
ments and  estate  in  the  county  of  Surrey,  and  moneys 

standing  in  my  name  in  the  public  funds,  with  the 

payment  of  the  said  annuity  to  my  said  wife;  and  I 

do  declare  my  will  to  be  that  the  same  annuity  shall 

be  paid  to  her  free  from  all  expenses  and  deductions 

whatsoever ;  and  subject  to  the  payment  of  the  same 

annuity,  I  give,  devise,  and  bequeath  the  same  free- 
hold, hereditaments  and  estate,  and  monevs  in  the 

public   fiuda,   to   my   niece  and  godchild,  Sarah 

Qnennell,  her  heirs,  executors,  administrators,  and 

assigns  for  ever;"  ud  &ea  it  is  provided,  "  that  in 

case  my  said  niece  and  goddtild,  Sarah  Quennell, 

shaU  depart  this   life,  leaving  her   sisters,  Mary 

Quennell  and  Elisabeth  Calhoun,  or  either  of  them, 

her  surviving,  then  I  give,  devise,  and  bequeath  the 

same  fteehoQ  hereditaments  and  estates  in  theoounty 

of  Surrey,  and  moneys  in  the  public  funds,  nnto  her 

said  sistos,  M«7  Quenncdl  and  Elizabeth  Calhoun, 

to  hold  to  them,"  and  so  on.  Now,  then,  these  several 

questiona  arise.    He  had  certunly  no  moneys  in  the 

funds  standing  in  his  own  name ;  no  "moneysstand- 

ing  in  my  name  in  the  public  funds."    He  had  not 

thai.    Tlie  question  is,  whether  he  is  to  be  con 

sidered  aa  having  meant  here  to  refer  to  money  in  the 

public  funda  whidi  he  might  acquire  at  a  date  sub- 
sequent to  Ihe  date  of  Us  will.    That  is  the  first 

question ;  or  whether  he  is  to  be  considered  as  re- 
ferring to  moneys  which  he  supposed  he  had  in  the 

public  fands   in   Us   name    at   the  time  of  the 

date  of  his  will.    Now  the  words  are,  to  a  certain 

extent,  no  doubt,  ambiguous:    "All   and   every 

my    freehold   heieditamenta    and    eatates   in   the 

county   of  Surrey,   and  moneys  standing   in   my 

name  in   tiie   public   funds."    Now  it   has  been 

argued,  and   urged  very  much  indeed,  that  this 

means  a  general  legacv ;   that  it  would  have  been 

perfectly  well  satiafied  by  means  of  moneys  which  he 

bad  acquired  and  procured  to  be  standing  in  his 

name  in  the  poblie  Amds  after  the  date  of  his  will. 

I  confess  I  cannot  so  read  it    I  think  what  he  meant 

here  was  this :  my  moneys  standing  in  my  name  in 

the  public  fbnds.    Now,  if  this  were  so,  then  it 

would  be  considered  as  a  specific  legacy.    Well,  then, 

he  intended  therefore  to  give  something  that  vras 
standing,  or  supposed  to  be  standing,  in  his  name  in 
the  pubHc  fbnds  at  the  time  of  the  date  of  hia  wiU. 
What  was  that?  He  had  none,  except  Oatwhieh 
was  subject  to  the  limitations  that  I  have  mentioned; 
he  had  got  aa  estate  for  life;  he  had  got  an  hiterest 
in  remainder  as  to  one  moic^,  subject  only  to  the 
charge;  and  Ithink  that  must  be  considered  as  the 
sulqect  that  he  intended  to  give.  Now  if  these  eases 
an  satisfiustosT,  as  I  have  stated  before,  they  always 
leave  a  certain  degree  of  doubt  and  ambiguity  in  the 
mind ;  but  I  think  upon  the  authority  of  the  several 
cases  that  have  been  referred  to,  I  ought  to  consider 
that  he  intended  to  ^ve  an  interest  in  that  particular 
fund,— the  amoont  of  it  can  be  ascertained  just  as 
well  aa  anything  else  can  be  aacertained.  Upon  the 
next  point  whether  there  vras  an  exoneration  of  the 
personal  estate,!  confess  I  have  mora  doubt  than  upon 
the  first  I  think  it  dear  be  intended  only  to  cfastge 
the  personal  estate,  which  is  here  introduoed  as  a 
chai^  and  that  he  cannot  be  considered,  on  the 
suthoritr  of  the  late  cases  particularly,  as  having 
intended  to  exoneimte  the  personal  estste  firom  that 
which  is  oonsidered  to  be  its  natural  burden :  but  it 
is  the  primary  fund  which  is  applied  in  thu  Court 
for  the  satisfaction  of  debts,  and  I  think  that  there 

was  no  more  meant  than  to  make  that  diarge.    As  .  „  „,  „™,„„.  .„.,^„„„,«„^  ™,™, .- 

to  the  »>i>*">»K  point,  I  confess  that  1  am  quite  of  upon,  and  made  payable,  from  time  to  tioe,  ortsf 
tS^r^t^LS!^^.^.^^fjT^^^l  the  money.  .wing.S;  or.ftom  theretesands— • 


alleging  that  Ihe  grant  had  been  weid  a  as» 

fueiiee  q^  B.'e  age  being  amder  lUrty^m,  mi 

the  rate  at  which  Ihe  ammaitf  was  gradti  iaif 

9/.  per  cent. : 

Held,  that  &there  had  been  mJifictinlkmiied 

grimt,ithadbeencmredbytkaAetif\Xli. 

The  Ull  in  this  case  was  filed  by  SassBssOehns 

acainat  the  deric  of  the  trusteea  of  the  ciaRisfSL 

George  the  Martyr,  in  Bkiomabvy,  prqisi  flat  it 

might  be  dechrsd  that  ah*  was  coliilsd  knoenea 

amnity  of  225/.  doting  her  life,  mad  that  tketoatai 

might  raise  the  aatoont  by  rates,  and  pay  ike  asN 

anordinf^y.    By  the  56  Geo.  3,  e.  fl»  viseh  «■ 

paaaed  on  the  2ist  of  May,  1816,  ftr  tepeaa  sal 

altering  the  pariah  ohnrchitf  StGeonethelbrtn. 

and  for  making  further  praviaioa  fat  aa  leetv,  as 

rector  and  diurchwardena  tar  the  tiaia  Mac  '■■' 

certain   persons   therein   named,  "w*  aypoMtaJ 

trusteea,  with  a  provisiaB  ibrapsqi(tMliaeossBB_i 

and  power  was  given  to  them  to  Isvy  ntes;  sad  it 

was  dedaied  that  the  desk  for  the  Ifiw  Mag  sf  the 

trsstaea  shonU  sue  and  beaasdinthsBSBisarthe 


By  the  17th  sectioD  of  the  Act  ft  ms  SBsetad 
thatitahould  be  lawfiil  for  the  tnatees, sad  ttsf 
were  thereby  authorised  and  reqoind,  to  isiae,  by  Os 
granting  and  sale  of  life  annnitiea  te  any  fenaa  or 
persona,  either  by  way  of  siaspla  aoinitx,  or  tr  *V 
of  tootiiie  apon  any  two  or  moae  Uvea,  or  da  tt  of 
the  survivor  of  them,  or  by  way  of  km  sfoa 
bonds  to  be  entered  into  or  given  by  or  by  tha  CMS 
and  direction  of  the  aaid  tiiutces,  any  aaa  a  ami 
of  money  not  exceeding  in  the  whole  Os  ■■  > 
5,000/. 

Ftet  of  the  18th  section  of  the  Act  m  M 
Mlows : — "And  for  pscventiiiK  impiDvidtal  patt 
under  this  Act,  be  it  further  enacted,  tiat  as 
annuities  shall  be  giantsd  by  virtue  of  tkk  M  n 
any  single  life  at  any  higher  lato  than  &  Mliii^ 
(that  is  to  say) :  when  Oe  age  of  the  aanobA* 
peraon  for  whoae  life  the  annmtjr  ahall  be  ii«M 
shall  not  exceed  thirty-five  yean,  the  annoi^  ts  bs 
granted  riiaU  not  exceed  the  nie  of  8/.  3s.  fvMT 
100/.  of  the  considention  mooer  paid  <iv*>Si 
chaae  thereof;  when  the  age  of  audi  petaoa  M 
not  exceed  40  years,  the  annuity  to  be  giaatid  ••>• 
not  exceed  the  rate  of  8/.  IDs.  for  eachlOIK.  dtiA 
consideration  money;  vrhentheage  of  ■o'^P*^ 
shall  not  exceed  45  years,  the  annuity  w  <» 
exceed  the  rate  of  9/.  tor  each  lOO/.  of  the  oosate- 
ation  money." 

The  21at  section  provided  tiiat  "  all  thssasiri^ 
or  annuity,  so  to  be  purchased  and  secBiedLja» 
or  by  virtue  of  the  Act  as  afoiaaaid,  ahouM  becbsqw 


think  that  the  words  which  are  here  used  in  the  gift 
do  not  at  all  apply,  and  do  not  necessarily  lead  us  to 
infer  that  he  meant  to  give  the  copyhold  estates, 
"freehold  hereditunents  and  estates.'"^  Now,  theae 
words  of  themselves  no  doubt  would  be  strong 
enough  to  carry  them  all,  provided  there  was  a 
manifestation  of  the  intention.  I  think  that  there  is 
not  sudi  a  manifestathm  of  intention,  and  therefore 
my  opinion  is,  that  the  copyholds  do  not  pass  by 
the  will.  There  will  be  a  deckration  to  that  e%ct 
and  I  suppose  this  is  a  case  in  which  the  costs  of  all 
parties  ought  to  come  out  of  tibe  estate,  that  is, 
out  of  the  residue. 


ments  by  the  Act  directed  to  be  made." 

Bv  a  deed-poU,  dated  the  t3th  of  May,  1817.  ^ 
coosiderstion  of  2,5001.  paid  by  i.  M.  Delaroe,  tw 
trustees  granted  to  J.  M.  Delame  and  Susanna  » 
wife,  an  annuity  of  225/.  payable  half-yeariy  to  J.  >>■ 
Delarue  and  Susanne,  his  wife,  and  the  surriT(VO| 
them,  his  or  her  assigns.  At  the  di^  of  this  decs 
Mrs.  Delarue  was  33,  and  Mr.  Delarue  was  56  jw» 
of  age.  The  annuity  was  granted  at  the  rate  fl  ' 
per  cent 

In  1819,  further  sums  being  required  t*™ 
parish,  the  Act  of  the  59  Geo.  3,  c  II,  ***P*?^ 
andin  this  Act  the  following  recitals  wore  con  tattM- 
"  And  whereaa  the  said  trustees  appointed  by  "I* 
said  Act  have  proceeded  to  carry  the  purposes  tBoeot 
into  execution,  and  have  raised  the  sum  of  \^^ 
on  the  credit  of  the  said  rates,  in  the  manner  by  ms 
said  Act  directed,  and  have  caused  the  saidpsiiA 
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rck  to  be  well  and  snbttutiallr  repaired,  altered, 
improrecl." 

And  whereas  •  rate  of  6d.  in  the  ponnd  upon 
aaid  parish,  ai  anthorixed  by  the  nid  Act,  will 
laoe  the  wmnal  «am  ac  income  of  80OI.  and  up- 
ds,  and  the  annnitiea  oharced  thereon  under  the 
.  Act,  amount  together  to  theannoalfom  of  297/. 
no  more." 

•T  the  9th  aeciion  of  thii  Act,  it  wa«  prorided 
it  all  the  dear  monejn  to  be  from  time  to  time 
Salter  prodaced  by  or  from  tlie  rates  and  aiieM 
■ta  to  he  fkom  time  to  Itime  made  or  leried  ai 
■eaaid,  shall,  by  the  said  ti'iuteoe  for  the  time 
Kg,  or  hy  any  aeren  or  more  of  them,  be  from 
3  to  tfane  disposed  and  applied  as  follows,  that  is 
»]r,  in  the  first  piaee,  in  and  for  keei^ng  down, 
paying,  and  disehsiyint,  from  time  to  time,  as 
t  the  aannities  abeamr  giaated  as  sfaesairi  le- 
stirelT,  while  sabsistin«  iespeetiTely,V  &e.  It 
admitted  tiiat  the  asnnity  of  225/.  granted  to 
and  Mis.  Delarae  was  part  of  tlie  annual  som 
971.  and  tiwt  the  2,S0N.  p^  by  Mr.  Delame  in 
7  1817.  was  part  of  die  sum  of  S,000<.  mentioned 
U>e  59  Gteo.  3,  e.  11.  Mrs.  Delame  sarrived  her 
band,  and  tiie  annuity  was  regulariy  paid  until 
year  1848,  when  the  tnstees  dechned  making 
'  ftirther  payment;  and  accordingly  the  present 
was  inadtnted. 

fifram  and  CMg,  to  the  pUntil^  contended 
^  the  annuity  had  bean  pmeriy  gianted,  the 
>t  seetion  of  the  S6d>  Geo.  3.  e.  &,  not  bong 
iieahle  to  an  anmdty  ciaDtsd  on  two  or  more 
a  {Kerritom  r.CoU.  8  Smft,  231),  but  that  if  the 
X  section  did  apidv,  the  deCtct  in  this  pant  had 
1  cored  hy  the  suMeqiMnt  Act  of  the  S5  Geo.  3, 
1.  TbeTeitedalso<%^*»T.  r«rt.9Tas.m} 
meteUt  T.  i>a•«^  3  A&.  373. 
U  PofaMT  and  .<lrdUaM£W<A>  to  the  tnstees, 
ted  that  tiie  Court  had  no  jorisdietioa  in  the 
"tar.  (DretmyT.  itarm*,  3  Bom.  91.)  They  con- 
led  Mao  tliat  the  grant  was  Toid,  as  the  annuity 
(ranted  at  a  higlMr  rate  per  cent,  than  was 
w^ed  by  the  18th  section.  They  dted  KnMpp  t, 
eiiuu.  4  Vas.  430,n.}  iltUi$kr. Breoit.3  Bea. 
Jif.  T.  St.  Mangmrtf;  LtktHtr,  SAdoL  and 
889 ;  iter  t.  7%t  HiaiHt*l$  v  OraM$tnd, 
Krn-andAdol.  240;  and  JRear  v.  TA* /mIicw  «/ 
e^attr,  1  Bani.  and  aes.6. 
t^e  Vios  •  CRAMOBixoa  (without  bsaring  a 
tv)  s^,— The  case  of  Drtmry  t.  Bttnta  was  a 
dal  and  particular  case^  and  doea  not.  in  my 
nlon,  gorem  the  present,  in  .iriiich  I  uink  the 
art  has  Jurisdietien.  To  whrt  extent  it  shall  be 
arcised  is  another  qaaation.  Whether  the  annuity 
within  the  ptohibitory  daaae— if  it  is  a  prohibitory 
luse  whidi  eonstitatss  the  18th  section  of  the 
'tX  ot  1816,  I  ^*e  no  opiidoa;  but  to  cmy  pre- 
nt'purpoee  I  sssniiw  ttat  point  hi  the  ddnidant's 
nmr.  The  next  quesiion  is,  whether  the  18di  sec. 
m  is  directory  merely,  or  has  the  effect  of  avoiding 
«ry  giant  or  contract  which  infrinses  its  pcoTi- 
ms.  My  imisesiiuais,  that  it  is  directory  only, 
td  doea  not  sroid  aay  gnat  or  contiaet  iafrhigiiV 
I  proriaions.  But  that  point  also,  it  is,  in  my 
liiiuoa,  not  necessary  to  decide.  I  tliinic  it  li^^ 
owerer,  not  to  let  it  peea  without  eTiiressbig  what, 
:  preaent,  is  my  opuion  upon  it.  However  that 
lay  be,  this  anaaity  was  panted  fairly,  I  bdiera^  on 
U  sidea  at  the  time  wlien  it  was  gianted,  and  under 
try  good  adrice,  at  leaat  on  the  part  of  thoee  who 
ranted  it,  so  long  ago  as  the  month  of  May,  1817, 
nd  granted  by  persona  lepresentiag  a  waeltby  and 
eapMtaUe  body.  Aoat  dn  ao^  of  May  1817 
be  aannity  has  been  lanltriy  paid  up  to  some  time 
1  the  year  1848— a  period  of  more  than  thirty  years 
-withoot  opposition  or  obserration,  during  which 
ime  those  wlio  have  recsirad  it  hare  regulated  their 
laUti  aad  mode  of  Ufs  upon  theftithof  tUsprori- 
ion.  Now,  considering  that  there  are  thirty  yeers, 
hiring  which  this  property  baa  been  peaoeabfy  en- 
oyed,  it  is  eonsisteat  with  the  whole  course  of  antho- 
ity,  sad  with  all  the  analogiee  of  our  law  to  pre- 
mme  almost  anything  capable  td  supporting  sadi  a 
;nnt  I  am  not  quite  sure  that  there  has  not  been 
Rifidest)ni|th  cf  time  te  ]nesame  an  Act  of  'Pn- 
ument  It  issaffioieBt  to  gothallenath  to  which 
yoorti  ro  in  Mmeinstancea,  and  to  whidi  they  want 
a  I>»d  Maoifirid's  time.  It  is  saifidant  to  say 
bat  ilmoat  anything  ought  to  be  preanmed,  after 
nidi  a  length  si  eqjoymeat,  capable  of  sapportiiig 
Ow  gnat  I  do  not,  bowerer,  reet  fliens  to  this 
pant  haviag  been  made  birly,  honeatly,  openly, 
ind  under  good  advice— two  of  the  nasaee  appended 
to  the  xttnt  beteg  the  highly  reapected  names  of  Mr. 
Qodfrey  8;kea  and  Mr.  John  Hodgson,— an  Act  of 
ParUsment  is  passed  in  1819,  nearly  two  yean 
after  the  psnt-a  public  Act,  as  the  former  was, 
and  obtained,  I  mast  take  it  as  probable,  or  I  must 
sappoae,  by  the  rery  grantois  of  the  annuity.  That 
Act  tedtei  that  the  tiusteee  appointed  by  the  ssid 
Aid  hare  "pneeeded  to  carry  flie  purposee  thereof 
into  execution,  and  have  raised  the  sum  of  S,00(tf. 
on  the  credit  of  the  rates  in  the  manner  by  the  aaid 
Act  ^neted,  and  harecansed  the  said  parish  chnrdi 
to  be  well  lod  snbstantiany  lepahed,  altered,  and 


improTcd,"  and  so  on;  "and  whereas  the  sum  of 
5,000<.  raised  as  aforesaid,  has  been  br  the  said 
tmstees  applied  (as  far  as  the  same  wooid  extend) 
for  tiie  pnrpoaes  and  in  manner  directed  concerning 
the  same  in  tlie  said  Act,  but  the  same  has  been 
found  inadeqnata  to  tiioee  pnrpoaes"  (this  lady's 
money  farmed  part  of  it);   "uid  whereas  a  rate 
of  6d.  in   the   pound   upon   the  said   pariah,   as 
authorised  by   tne    said   Act,    will    produce   the 
annnal  sum  of  800{.  and  upwards,   and  the  an- 
nuities charged  thereon  under  the  said  Act,  amount 
togetiier  to  we  annual  sum  of  297/.  and  no  more." 
It  has  been  stated,  and  either  proved  or  admitted, 
that  that  annnal  sum  indudes  the  annuity  now  in 
question,  and  that  without  it  the  propoeition  would 
be  untrue.    On  the  footing  of  thia  preamble  the 
enactment  proceeds,  and,   after  anthorising  mote 
money  to  be  raised,  the  9th  section  nrovides,  that 
the  lates  and  aasessments  to  be  leried  shall  be  die- 
poeed  of  "in  the  ibrst  place  in  and  to  keeping  down 
and  paying  and  discharging  fiwn  timetonmeas 
wen  the  annnitiea  already  granted  as  aforeaaid  ie> 
spectiTely,"  and  so  on,  this  annuity  being  one  of 
those   annnitiee  alieady  recognised   as  subsisting. 
It  is  in  tiie  fiue  of  these  facts-Hn  the  toe  of  plain 
justice  and  common  honesty — ^that  this  most  discre- 
ditable defence  has  been  made.    In  my  opinion,  it 
fkils  in  law  and  in  equity  not  less  than  in  ereiy 
other  consideniion  that  onglit  to  regulate  the  actions 
of  mankind,  and  that  this  iU-nsed  ladr  is  entitled  to 
tiie  benefit  <tf  this  suit,  and  to  aU  the  costs  which 
the  Comt  can  give.    To  what  eitent  die  relief  can 
go  is  another  qneation— a  question  rather  of  form 
thanof  snbstance:  for  if  tlie  decree  to  be  made  in  this 
soit  shall  not  ^  her  at  once  aU  ahe  is  entitled  to, 
she  will  be  justified  in  instituting  another,  and  so 
fi«m  time  to  time  as  shall  be  neceesanr.    Atpresent 
it  appears  there  are  finds  in  the  hands  of  these 
trustees  uplicable— upon  everv  ground  appUeable— 
formally,  legally,  and  eouitably  vidieable— to  the 

Cyment  of  the  demand  of  this  annuity  so  to  as  it 
■  hitherto  accraed  dne.  Let  a  snflkaeot  sum  be 
so  applied.  Dedare  tiiat  Mis.  Delame  is  entitied 
to  hare  tiie  anmrity  kept  down  from  time  to  time, 
in  tiie  manner  ptesoibed  by  the  Act  of  Fsriiament, 
and  let  there  be  liberty  to  apply.  I  do  not  appoint  a 
receiTer,  as  it  is  not  necessary;  and  let  the  dewindants 
pay  all  the  costs  of  the  suit. 

WAina  V.  ScLPB. 
Private  mdmmet    BHekbttntiMg—hgmutiim. 

Prior  to  iht  ftar  1829,  A.  B.  trtcled  a  dftltinp- 
Aourn  on  kmd  Momfing  to  Mm,  mid  Md  out 
otktr  part  of  the  Umd  a$  m  ffordin  and  pttmare 
grotmd,  and  in  1849  Me  let  tke  property  to  C.  D. 
for  m  term  <(f  teven  fear*.  In  tke  tpring  ef  1850 
E.  F.  the  owner  of  adfuii^  land,  iegan  te 
mam/aetwre  irieke  qf  the  eAqr  or  ewrthef  tke 
eame  land,  if  trnminf  in  damp.  Tke  etampwae 
ereeted  teitkin  48  forde  nf  tke  windowe  if  tke 
taid  dweUinp-kotue.    Upon  a  tnotion  for  an  in- 

JwKtUm  bfA.B.and  C.  D.  it  teae 

Held,  tkat  tie  Mekknming  was  a  private  muieanee, 
and{iotkpartiee  deeUmng  to  kate  an  action  tried 
at  law,  or  a  eate  lent  for  tke  opinion  ef  a  Court 
ef  Urn)  an  ii^unetion  was  granted  to  reelrain 

B.  F.  from  fuminf  triek*  on  kie  ground  eo  a* 
to  oetaeion  damage  or  annofonee  to  A.  B,  and 

C.  D.  or  eitker  v  tkem,  ae  owner  or  oeei^^  of 
tkedwelling-kouee,  or  h^urg  or  damage  to  tie 
meenage,  eknMeriee,  Ire. 
This  case  was  beard  upon  a  motion  on  behalf  of 

the  plaintilb,  'nTilliam  Walter  and  Charles  Presdy, 
for  an  injunction  to  restrain  the  detodant,  John 
Selfe,  his  serranti,  workmen,  and  agents,  flwm 
maldng  or  continuing,  or  causing  to  be  made  or  con- 
tinued, a  damp  of  bricks,  or  collecting  cinders, 
bieeze,  md  other  materials  to  the  parpoee  of  burn- 
ing the  same  on  the  atrip  of  noand  in  the  bill  men- 
tioned, or  so  near  to  the  plaintiffii*  premises  aa  to 
occasion  dmage  or  annoyance  to  tiw  plaiatiSi  or 
dther  of  them,  or  burning  or  causiiig  to  be  burnt 
bricks  on  his  the  aaid  defendant's  strip  of  ground  so 
as  to  occasion  damage  or  annoyance  to  the  plaintitEi, 
or  dtiier  of  them,  or  to  the  plaintiS',  W.  Walter's 
tenants,  or  iqinryor  damage  to  theneesnage,  ooach- 
hoase,  stable,  wood-house,  and  trace,  shrubberies, 
and  plantationa,  erected  and  growing  on  the  plain- 
tiff's premises  in  the  bill  mentioned,  or  to  the  mes- 
snagee.  trees,  and  duubberiee,  erected  and  growing 
on  sndi  parts  of  the  sdd  premisee  as  are  in  the  occu- 
pation of  die  plaintiff,  W.  Walto's  tenants,  as  afne- 
sdd. 

From  the  statemenis  in  the  bill  and  the  affidavits, 
the  following  appeared  to  be  the  drcomstanoes  under 
which  the  present  motion  was  made :— The  plaintiff, 
'^lliim  Walter,  was  seised  in  fee  of  severd  pieoee 
of  hmd,  and  the  bonaea  and  boildinga  thereon  ntnate, 
at  Snrbiton-bill,  Kingston,  Snirey;  and  amongst 
others  of  a  piece  of  land  abutting  east  on  the  high 
road  irom  Epsom  to  Kingston,  south  and  south- 
west on  other  land  of  WiUlam  Waller,  and  north 
putly  on  the  land  of  Mr.  Thomas  Taylor,  and 
partly,  towards  the  Mid  thereof,  on  the  land  and 


ground  of  the  defendant  John  Sdfs.    Many  years 
sinca^  and  before  the  defendant  pnrdiaaed  the  said 
land  and  ground,  the  plaintiff,  Walter,  built  a  mes- 
suage,   coach-house,   woodhouse,    and  other  out- 
bnilaiiags  on  part   of  the  piece  of  land   before 
described,  and  laid  out  the  odier  parts  thereof  as  a 
garden,  lawn,  and  jdeesnie  ground,   and  idanted 
treea  and  shrubs  thneim.     By  an  agreement  dated 
the  2nd  of  May,  1849,  and  made  between  therein, 
tiff  Waller  and  the  plaintiff  Charlea  Presdy,  Waksr 
agreed  to  let  to  Pready  the  said  meeaoage,  ooadi< 
house,  woodhouse,  sod  buildings,  garden,  and  plea- 
sure-ground, to  a  teem  of  seven  veaia  from  the 
24th  of  June  then  next  at  the  /early  mt  of  150/. 
This  rent  WM  afterwards,  in  consideration  of  Walter's 
expending  fiirther  sums  upon  the  premises,  and  of 
an  additional  piece  <rf  ground  let  to  ftesdy,  incressed 
to  172/.  10a.    About  six  years  since  the  defendant, 
John  Selfe,  nurchaaed  a  strip  of  land  of  about  one 
acre  and  a  naif,  running  from  eaat  to  weat  of  ths 
width,  at  the  east  and  west  ends  of  about  eighty  heL 
the  same  abutthic  towards  theeast  on  the  high  road 
bom  Epsom  to  Kingston,  and  in  part  towards  the 
sonth  and  south-west,  on  the  premises  let  by  Walter 
to  Presdy,  and  in  other  part  towards  the  sonth  on 
the  grounds  of  the  said  Thomas  Tay  to,  and  towards 
the  north  on  jnemises  of  the  plaintiff  Walter,  in  the 
occupation  of^  Ids  tenants.     On  this  strip  of  land 
there  was,  toing  the  said  high  road  and  about  100 
fleet  theiefroes,  a  meesusge  or  dwelling-house,  and 
die  remabider  of  the  atrip  of  land  was,  at  the  end  of 
May  or  beginning  of  June  1850,  need  partly  as  a 
garden  attached  to  the  messnsge  and  partlv  as  mea- 
dow land.    The  defendant  Selfe  was  a  brick  and  tile 
meker,  and  carried  on  his  boaness  ata  field  contain- 
ing abiaut  seven  acres,  sitaste  about  a  mile  distsat 
from  the  said  strip  of  ground.    At  the  end  of  May 
or  beginninc  of  June  1850,  the  defendant  com-' 
menced  dicing  up  the  earth  at  the  lower  or  weat  end 
of  the  saidrtrip  aground  for  the  purpose  of  making 
bridu  and  burning  them  thereon,  and  he  had  since 
made  consideiable  gnantitiea  of  bncks,  and  set  them 
out.to  drying  on  the  sud  strip  of  ground,  and  had 
drawn  in  some  bricks,   slreaoy  burnt,  and  placed 
them  to  the  formation  of  a  damp  of  bricks,  and 
had  dimwn  in  and  placed  there  considenble  quanti- 
tto  of  large  ashes  to  be  used  in  Ach  damp,  to  the 
purpose  of  firing  and  burning  the  same.   The  part 
of  the  ssid  strip  of  nound  whereon  such  burnt 
brides  were  placed  to  torn  the  said  damp,  abutted 
on  die  aaid  coachhouse  and  woodhouse  on  the  pre- 
misee let  to  Presdy  by  Wdter,  and  the  coachhouse, 
&cwere  only  fifteen  feet  from  the  sud  dwelUuf- 
house  occupied  by  Presdy,  in  which  he  had  furm- 
tore  and  pr^erty  of  the  vdue  of  about  2,000/.  No- 
tice had  been  given  by  the  pidntifls  to  the  defendant 
that  qiplieation  would  be  made  for  protection  to  a 
court  oflaw  or  equity,  as  the/  might  be  advised,  in 
caae  his  proceedings  were  pemsted  in.    It  appesred 
that  on  land  also  belonging  to  the  defendut,  and 
situated  to  the  aonth-wartward  of  the  plaintiff's  pro- 
pertv,  there  was  a  brick-kiln,  ud  still  further  west- 
wwo  a  "  '  "    ' 
made. 

podtiont., 

ority  or  inaalubrity,  the  inoonveiuence  and  the  annoy- 
ance occaaionad  1^  the  procees  of  bridc-boming,  ware 
conflicting. 

Jte/f  and  O.  W.  ColUne,  in  support  of  the  motion, 
dted.<lAtod'«ces^9Co.57;  1  Roll.  Ab.  88,  No. 
6;  2  RoU.  Ab.  141.  No.  13;  itec  v.  WUie,  1  Burr. 
333;  Tin.  Ab. tit. Nuisano^  33;  Duke  t^Oreifton 
V.  HUttard,  mentioned  by  Lord  BIdon  in  Tke  At- 
tomeg-Oeneral  v.  Oeaeer,  18  Ves.  219;  BarweU 
V.  JBreois,  1  Uw  T.  75  &  454 ;  and  Hainm  v. 


ToMlor,  10  Bea.  75. 
Mai         ■    ■ 


_ra/to.  Skekkeare,  and  S.  O.  Wktte,  todie  de- 
todaat,  dted  Tke  Aitomtf.  Oeneral  v.  Cleaoer,  18 
Vee.  219 ;  and  i2s«  V.  Jktteg,  5  Esp.  217. 
Bolt  in  reply.  _ 

Wedneedag,  April  16.— The  Vici-CHANCSLLoa 
aaid,  in  this  case  the  motion  of  whidi  he  had  to  dis- 
pose son^  an  inianction  in  these  terms.  [His 
Honour  read  the  notice  of  motion.]  The  woiding 
mi^t  not  be  very  coned,  but  the  substance  of  the 
application  was  |Mdn  taoaA.  One  of  the  pldntiffs 
sued  ss  the  owner,  and  die  other  as  toiant  and 
oeeapto.  of  a  pared  of  land  at  Suibiton,  in  Surrey. 
The  plaintUTs  dweUing-honse,  with  out-bmldings 
appurtenant  to  it  stood  on  pai^  the  other  part  con- 
sirted  of  a  gaiden  or  pleasure  ground,  or  both,  also 
beloni^g  to  the  boose.  It  waa  admitted  that  the 
house  waa  built  before  the  year  1829,  and  had  been 
uaed  and  occupied  aa  a  dwelling-house  continually, 
from  a  time  preceding  that  year.  The  bnd  on  ita 
north-eastern  part  aqjoined  a  portion  or  parcel  of 
land  I'ffn'fir'i";  more  than  an  acre,  but  less  than 
two  acNS  in  the  whole,  whidi  belonged  to  the  de- 
fendant, and  on  which,  in  the  spring  or  eariy  sum- 
mer of  the  year  1850,  be  began  to  manimcture 
bricks  of  the  clav  or  earth  of  the  same  land  by 
burning,  in  what  his  Honour  believed  wss  a  common 
mode  of  manufaotnring,  by  means  of  a  damp.  It 
did  not  appear  that  betoe  1850  any  manufactwe  or 
piocess  M  that  sort,  or  of  any  offensive,  objection- 
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QUeon  BENCH. 


•Me.  ordingnaablekkid,  kad  botn  beran  on  «rf 
put  of  this  poitioii  of  tand,  or  cagricd  on  th«ra. 
Tti*  ptaiotiffr  dkntiffMtiea  with  the  defaBdanfs 


proceedings  in  this  lespeet  piodiieMl  the 
salt,  and  the  motion  to  be   decided,   which 
argned  in  Mai^  last,  and  upon  which  ceitahiVr  he 
should  (whether paBtins  or  not  grantintr  a  prori- 
donal  hqoMtton)  hare  mnM^ed  an  action  at  issae 
forthe  parpoie  of  trying  the  UMtsiial  qnestiotts  of 
fcets  and  law  raised  by  the  biH,  and  the  affidavits, 
hot  that  the  eoanad  ftir  each  party  requested  him  not 
to  da  so,  aad  abereqaested  him  not  to  sand  a  case 
fertbeo|rinianof  aCouTt  of  law.    He  consented  to 
decide  it  without  that  asnstanoe;  aad  this,  afisr  ooB- 
rideration,  and  after  hariag  had  an  emrtonity  of 
fiewing  the  place  hfanself,  be  now  did.  prsmisiiig 
tiMt  tM  damp  which  the  defgadaot  had  sst  ap  was 
Bearer  to  the  staUe  of  the  dsrelUog-houae  which  he 
had  already  menttened  as  belonging  ta  one,  and  occn- 
pied  by  the  other  of  the  piaintifi,  thanto  tiie  dwaVing- 
hovse  itsdf,  b«t  was  within  has  than  48  yards  of  some, 
if  not  all,  of  the  windows  of  the  dwelling.hoase. 
The  arst  point  dSspnted,  or  aot  conceded,  was  the 
<ncstion  whether,  as  between  the  deitndant,  in  his 
Maractar  of  a  person  owning,  osiog,  andooa^ying 
has  parcel  of  land  that  bad  been  mrationed,  on  tiie 
one  hand,  and  the  pluntifli^  in  their  oharaotsr  of 
owner  and  occnpier  of  the  hovse,  offioes,  and  gar- 
dens occnpied  by  the  plaintiff,  Mr.  Prsssly,  en  tiie 
other,  Mr.  Presaty  was  entitled  to  an  antsintad  and 
oapotlnted  stream  of  ahr  for  the  necessary  sapply  aad 
laasonaUe  ase  of  hirasdf  aad  his  tunily  tboe ;  or, 
in  other  worIs,  to  have  there  for  the  onUnsry  por- 
peses  of  braath  and  life  an  nnsottoled  and  MitAted 
atmcspheie;  and  there  eonM,  ha  thaa^il^  be  no 
doabt,  in  fcot  or  in  law,  that  thia  qoastion  aaost  be 
answered  in  tiie  aflrmatiTe  J  meaning  fay  "  anftsioted 
and  anpoUMed"  not  neoesmily  air  as  imdi,  free, 
and  pwe  as  at  the  time  of  bnildiD|  the  plaintiff'a 
house  the  atmosphere  there  WBB,  boft  airaot  rsodsaed 
to  an  important  degree  less  oompaliU^  oratlaaat 
net  rendered  inoom|»tible,  with  the  physical  comfort 
of  homao  ezisteace ;  a  phrase  to  be  uadantood,  of 
ouiuse,  with  wfeience  to  the  oKmate  and  habits  of 
■■Klaad.    It  was  aeoit  to  be  ooasidersd  whether  the 
defendant  had  intercepted  or  pvposed  to  intavtee 
aatsriaUy  with  tUs  right  of  the  pfadMS,  Mr.  Presaly. 
That  Ae  proeesa  of  maaiActaphig  bricka  in  the 
Banner  begnn  and  now  oontiBaed  by  the  defendant, 
vast  cenmaicate  smoke,  yapoar,  sad  floatingsab- 
stBMes  of  tome  kind  to  the  air,  wasoertain.    Ha 
thoafht  it  i^n,  also,  tiom  the  relative  pesittan  of 
the  two  parties,  that  this  smoke,  and  tfab  Tapoar,  and 
these  floatmg  sabstaaoes  (the  bnmiog  being  to  the 
WMlwaid  of  toe  defendanr  s  own  booss ),  most  whoUy, 
or  te  a  grrae  extent,  m  feet,  becosM  miaed  with  the 
sir  sup^ied  tothe  piaintiflP's  honse,  and  part,  at  least, 
of  the  gaiden  or  ptoasore-ground  hrienging  to  it,  and 
tliia  withoat  being  prerioasly  so  dispeisad  or  at- 
tsauatul  as  to  beoome  imperceptibla,  or  to  be  male* 
riaHy  impaired  or  ^miniahed  in  force.    He  OOD- 
oeived  that  the  piaintJCs  bouse,  and  at  laaatpartof 
the  pleasaie-giouud  or  garden,  mast  in  general  or 
oibtD,   if  the  raanafeetare  shonld  proceed,  be  sob* 
jeeted  sabstutiaHy,  as  fur  as  the  oaality  of  the 
atmosphere  was  ooneaned,  to  the  ongmat  aad  taU 
■IWBgth  of  the  miatara  prodaoed.    Be  said  this 
withont   forgetting    the    trees    that   stood   aloag 
the  Hoe  of  the  boandarr,  and  withont   assaming 
their  oontiDBaaoe,    er   tae  eonbary.     The   qoes- 
tian  then  arose  whether  this  was  or  would  be  an 
iaeoorenieace   to  the  oosapier   of  tha  plaintiff's 
boase,  as  oocnpier,  a  qwestion  wIMi  amst,  his  Ho- 
nour thoaght,  be  answered  in  the  affinaatire,  thoogh 
whether  to  we  etcteot  of  being  aoxioas  to  human 
health,  to  animal  health  in  any  sense,  or  to  vegetable 
haakh,  be  did  aot  say,  nor  dm  be  deem  it  aeoeasary 
to  intimate  any  opinion,  for  it  waa  with  a  private 
and  not  ajrablio  nulMnoe  that  the  defeodaat  was 
charged.    The   important  point  neat  for  decishtn 
nrig^  properly  be  tbas  put;  engfat  tfaik  inaonve- 
nlance  to  be  considered,   in  faot,    as  more  than 
Ihaoirul,  or  as  one  of  mere  dettcacy  or  Ihstidioas- 
nase?  or  as  an  iaoonvenienca  materially  intsHMng 
with  Mie  ordinary  ooatfort,  physically,  of  homan 
cafetanoe,  not  merri^  according  to  elegant  or  dainty 
modes  and  habits  or  living,  bat  aooording  to  plain, 
sober,  and  simple  notions  among  the  Engltth  people  ? 
and  he  was  of  opioian  that  thia  point  was  agawst  the 
defendant.  As  Btr  aathe  human  flame,  In  anarawge 
stMe  of  health  at  least,  waa  oonoensd,  mere  insa- 
labrily,  mere  anwholeaomeneas,  night  possibly  be 
oat  of  the  eaae;  but  the  same  mi|^  peihaps  be 
aseiHt  i  of  mrftad  tallowy  aad  other  swh  inveatians 
1ms  sweet  than  wholeaomei    That  did  aot  decide  tha 
dbpote.    SmeBaightbesidmiing,  thoagfaaotiaa 
t  aeassk    IngredleutB  migM,  he  heheved,  be 
with  sir  of  saeh  a  aalare  aa  to  aflbot  the 


instaaeaa,  was  noxioosly  affected  by  contact  with 
vapomr  and  floating  sabalaBoea  proeeediBg  Hon 
bonring  brieks;  for  they  had,  he  thoa^i  est»- 
Ulshed  Oat  Oe  defmdaBf  s  intended  preceediBg 
would,  if  prosecuted,  abridge  and  dinunish  serioasly 
and  matmially  the  ordinary  comfort  and  existence 
of  the  oeeairiCT  aad  inmates  of  the  plaintif  s  honse, 
iriuitever  tneir  tank  or  station,  or  whatever  their 
state  of  heakh  might  be.  It  had  been  soggested, 
that  a  kiln  and  cbrap,  which  were  in  the  neigh- 
bonrheod  independently  of  the  defendant's  property, 
pra<iaded  the  plaiatiff  finm  complairaBg  against 
hira.  Ris  Hononr  did  not,  however,  so  view  the 
matter.  That  damp  had  not,  nor  had  &e  kits  eirar 
been  treated  by  the  plaintiA  as  nnlawfid  or  a  gitav- 
anoe.  They  were  considerably  more  remote  from 
the  pUmtilPB  boose  than  the  deCeodantTs  damp,  aad, 
if  a  nuisanoe,  did  not  form  a  reason  why  the  drfsad- 
ant  should  set  up  an  ad<fitionaI  naisanoe.  Than  waa 
no  mand,  he  thoaght,  for  inferring  alioanca  to  hhn 


them,  as  owner  or  oeeofitr  of  the  BHssaitt  a  Oi' 

bin  mentioned  to  be  occnpied  trr  the 

Fiesaly,  or  tojary  or  daBtage  to  tfae  1 

honse,  wood-honse,  shrabberias,  and  ptati6oai,j| 

the  bill  mentioned  to  be  occnpied  by  As  fhrnO, 

Charies  Pready,  until  ftoOer  order. 


cQVwae  or  q^ir 

Bepsrtsdlir  Anus  Brriuaroa  and  TiMkliaaa, 


■iH 


r  and  offensively,  though  not  on- 
y;  a  man's  body  BMht  be  in  a  slatoof 
chronie  disoomfeft^  still  rstaiamg  ito  haahfa, 
paritaps  salhr  moia  aanoyaace  from  impora 
ilttidair,  from  hetaghiahalaaaaditioo.  NordM 
ha^omoeive  it  asseetial  to  shew  that  vogataUe  life, 
«r  tiftt  health,  either  nuivarsaUy  or  te 


or  for  saying  that  the  ineoavenieDce  to  wUeh  Ida 
HoDoar  liad  referred  most  not,  if  aot  wfaoHy  occa- 
sioned anew,  be  mndi  iaereased  by  flie  cooiae  taken 
or  proposed  to  be  taken  by  him.  Nor  did  he  om- 
sider  as  material  what  had  been  a^gsd  by  tha  de- 
fendant, whether,  with  or  withont  aeeotacy  in  point 
at  feet,  as  to  the  npeet  or  position  of  tha  win- 
dows of  fee  plaintiff's  boase,  whidi  had  windows 
looking,  aa  fer  as  he  ooidd  jndM,  nearly  eaat,  sooth- 
east,  and  west-norA-west.  It  had  been  snggaaled 
aa  a  ground  fbrnot  iatertering  against  the  defeadaat, 
that  fai  aiaking  and  baraing  bricks  on  his  hsid  he 
was  only  asiag  hia  own  smi  In  a  naaaar  at  once 
common  and  asefal,  aad  in  a  eonvaalent  way  ibr  Mm- 
self ;  and  the  case  bad  been  compand  to  that  at  a 
mfaie.  Tha  argnasant,  if  adopted,  wouM  prove  too 
maob.  There  ware  aotorioaa  iastaaoeeof  various 
kinds  in  whidk  the  rights  of  a  neigfabouriac  ooeu- 
pier,  or  a  aeiriiboaring  atoprietoi,  liiaisateifa  man 
nem  naing  hia  land  as,  but  for  those  rights,  he  pra- 
periy  aad  tawfUly  nU|fat  use  them.  A  maa  xak^ 
be  disabled  flom  bmUinr  on  hia  own  land  as  he 
might  wid),  by  reason  of  his  neighbour's  rights. 
So  the  proprietor  ea  whose  laad  a  spring 
araee  might  be  unaMe  to  slop,  divert,  or  fell  it  by 
reason  of  tha  rights  of  pnprietois  of  naighboarhig 
land.  It  might  be  one  of  the  moat  eeovanisnt  things 
in  the  world  for  the  owner  of  a  miaa  to  aaamfsiiliiia 
or  smelt  the  mineral  at  its  brink,  but  there  might  be 
the  rights  of  othem  which  made  it  unlawful  for  him 
to  do  to.  The  caw  of  a  chalk  kiln,  or  a  lime  Idln, 
was  an  acknowledged  can  in  point  of  law,  aad  his 
Honoorwas  not  aware  that  it  male  adiffsrenee  whe- 
ther the  liaseatoae  or  chalk  waa  obtained  tram  the 
same  had  or  not.  Tba  paoeity  of  authority  on  the 
sobjeet  of  brick-bnminc  was  a  ejrcmastance  aot  nn- 
Ihvoaiable  to  the  defendant,  but  his  Honour  was  not 
aware  of  any  aathority  for  saying  that  it  conld  not 
be  a  private  nuisanoe.  He  did  not  consider  the  oaae 
ofdte  J)«t*e^G>Vtim  V.  JTUMoni  noticed  in  The 
Attomeg'Omtrai  v.  Olraeer,  by  Lord  Eldon,  and 
mora  folly  ia  Mr.  Blnnt^s  Edition  of  AmUer,  to  have 
so  decided.  Lord  Hardwicke's  order  of  the  llth  of 
Jane,  t736,  whidi  Ua  Hononr  had  read,  sseraed  to 
have  prooseded  apon  the  spedai  drcumalancas  of 
that  case,  and  didnot,  he  thongfat,  govem  the  present 
or  affbct  it  in  tlte  dsCendanf  s  fevonr,  seeing  that  he 
andthe  phdntiflk  ooncnrred  in  dsairinrnot  to  go  before 
alary  or  to  be  reforred  toa  oonrt  of  hw  in  any  way. 
The  question,  it  ap(iearad  was  decidad  recently  in  an 
arbitration  by  a  dhtinnished  memberof  this  bar  (a), 
whose  accuracy  and  leaming  were  miiiiinillj  ac- 
knowledged. He  determine  between  two  neirii- 
bonring  proprietors,  that  brick  homing,  the  day 
being  the  day  on  the  land  of  one,  was  a  pri- 
vate nniaaoae  to  the  other.  His  dedsisn  wai 
probably  correct  in  feet,  aad  eeitsinly  oonect  ia 
law.  It  waa  eoaddeied  by  Vice-Cbanoeller  Shad 
well,  befme  vrhom  and  Lord  Lyadhnrtt  it  had 
been  prerioasly,  to  be  so,  and  two  judges  new  on  the 
bench,  wboee  opimons  bis  Hoaoar  estimated  very 
highly,  bad  informed  Uu  tfaatthay  oonsidered  a  pri- 
vate aniaance  to  be  oominitted  by  a  man  who  bnmt 
bricks  oo  hh  own  land,'  amde  of  his  own  day,  if  he 
did  it  so  near  to  the  hoan  of  his  neighbour  as  to 
cause  him  substantial  ineonvenienee  and  malarial 
diaoomfort.  In  the  abaence  of  special  drcnoslanoes 
disabHng  the  occupier  from  complaining,  it  appeared 
in  the  present  instance  the  defendant,  as  well  as  tfie 
plaintiff,  dedinfa>g  to  go  before  a  jury,  aad  asking 
flw  Court  of  Chancery  to  dedde  between  them,  witii- 
oat  assistance  in  any  shape  fW>m  a  Conit  of  tow, 
that  he  ought  to  grant  an  Injunctioa.  The  order 
might  be  in  these  terms :— The  defendant  and  the 
pbdntfff,  by  tbebr  ooansd,  dediniag  to  try  an  action 
as  to  the  alicged  matters  in  the  Mil  manlieBed,  aad 
requesting  the  decision  of  this  Court  upon  the  motkm 
without  any  assiataaca  from  a  Jary  or  a  ComI  of 
law,  let  the  defendant,  his  servants,  vrericaiaa,  and 
agenta  be  reslnined,  by  iqinnoliaa,  from  bumlag,  or 
caosing  to  be  bamt,  bridts,  on  the  defendant's  Maip 
of  groand,  in  tiie  bill  mentioned,  n  as  toonnsslen 
damage  or  aaaoyanca  to  the  plahMifliH  or  eiMMr  of 


SWBrdsy,4rrt/a& 
Rao.  e.  Bsasau- 
RiffMnlitm  «f  *sisw»-Cle— icHsi 
Tief.  e.  I0a,oa4(4r  7  Viet.  c.  »-JHkW 

eei^tynraMea. 
Tht  imiitm-  tf  a  intig*  fiir  aasffchnWa 
iDfedsw  ttmmator,  tk*  atfante  pmU  i  mt 
wtrenvtnew,  tut  mkieik  snai  awisRfrill 
M«  LiimtiuMttiH  if  eerfena  pnte,  taMmi'it 
oMeriMrfe.-  _ 

AM,aor  eaMMnt  H  mfiattr  wtitrikttVtLt. 
IW,  amf  6  4'  7  Vie<.  e.  C&,  thu  fea^H  ^  lit  ii. 
«f  on  nof  ieptn^ng  upoa  akame  ar  o^prrtst 
AndeniWlMdbaenoMafaied  forqaishi«s«. 
vistioa  by  an  aMiaan  of  liaadoa.  laniihty 
defeadaat  ef  an  aAnaa  agatent  tha  6  A  7  fid.  c«t 
s.  S.  ia  bavfog,  wilkanl  tkn  Kesoa  otoa^if 
WS&a  IHsm,  the  ptoptistar  thenei;  hr  fle  T» 
poae  of  aale,  anlawfeHy  at«le  a  eeMa  mUt4 
manufsctarek  caUed  a  wiaAarw  vtfhl^  ■■» 
reibrenee  to  a  paipcaa  of  vttty,  acotMhr** <J^ 
tarn  new  and  original  daaiga,  aa  fv  a  ••«■•»■ 
sign  wa*  for  the  shapa  or  eossBgnxlim  rf  *•  «1 
srade. 

The  role  waa  obtained  aa  Uta  fM<!>  d^ 
Witt  others,  that  Aa  JaUiee  had  act  WjSBsaUia 
to  convict,  bosaoae  tha  aBe^dasigamnstnql* 
of  regtstrntion,  nor  any  daaiga  at  illailiB*ani» 
ing  of  the  Acta  rf  Ffertismeat  afeliBi  to  MiJI 
and  that  the  alleged  daahpa  was  ast  s  dew  <«  • 
shape  or  oonflguiatioa  of  any  artids  of  i 


(•) 


The  design  shewed  a  ^saapaaeiaai 
and  a  oombination  of  aemi^  aad  jnl 
the  pane  to  any  extent 


power.    A  section  of  the  derifawesaaamdl»i>» 
aflldavite,  aad  contained  tha  i 
parte  of  thia  daain  whir*  sre  art  asw  si 
are  an  the  parte  if  aauahlirBd  pvieaaa 
the  parpoeea  thereof,    l»hi»  k  dsMl  »"^.- 
the  original  cutiOgiaaHoa  sndtouihiMtinadsafefe 

parts,  exdnsivdy  of  csrtaist  othv^sU.    ^ ^ 

iTniAsare*  and  Loefa  shewed  «BB;--«2» 
tion  is,  whstherthis  dorign  »  *»"^«'"rt? 
tion  w«hin  the  meanus  o*theS»6Wt^^ 
and  «  &  7Vkt.  c.  6&w  j&ia  net  hsj JhaiJ*** 
registaation  bacaam  *  toay  alaa  be  tha  ^pK  f  * 
patent,  if  the  inventor  ofaoaaaa  taii*ato««»"te 
tha  patentaUa  part  of  hia  inwAa.  <*»■».? 
Briotr,  aOL.  J.  31,  ft.  B.)  CanJgajhf*** 
is Ifaa  adaptation  of  parte  to  aaa  aaalter, ••" 
shime  or  octanal  fbim.  ia  afeimed  hsi» 

M^itsfer  and  ilimfer  eonM.  ^u 

FArrBaoH^.— nu  alateaaent  an  *••**; 
JUodtM.  Whnt»dslmedaeaow«*s«5J» 
lion  aad  eomMaatiaa  of  parte,  wkMh  e^*^ 
somethkigvisiblatothaeTa.  Whatisasavn"* 
is  an  adaptation  of  maana  for  predneog  aa 


wUdi  shape  or  oaaAgoaaiian  ta  who^l^^"*^ 
If  the  iaveatdr  doea  not  shnii  thai  *'l**gl 
gasalionBnkeoatthabaDste,  ha  is  aot  ^bM* 


be  protected  by  this  Act  of 
WiamLkK  and  EaxM,  JJ.  cosNmtsd. 


Daa  im.  Davisa  •.  Vat 
jnu,  ttutrmettonnf-OimMtiomtl 
.d  fssfefer  Aaissii  M  aiMe  2r.  "  iaM---r^  . 
MIm,  prwwfnf/sfesstaaM,  mkm  m<V'f!t 
OttM  mid  at  MeaaMus  nfDoM,^^^ 
eumtw  m>to  BmU,  frm  frmm  iaeasrfrsaj*" 
ssMe  eaU*d  X. ;  ferf  VMol  a**** J*"^ 
oairrdaia^hretaidL  rf^wsfo  smcafe sects ^ 
aeyaaM  te  SmMT  Om  tit  taMer  f«(* 
mtate  2.  f  Dmtd.  JWte  snrviasd  <fe  («MV 
■Mi^  years,  dtuimg  wUek  he  *e»f  >«»'"**  " 
laM  eetafes,  X.  aad  Z.i  X.  «•*•*•**/? 
Mfeaysar^fenaaf.  4/>sr  Me  Aatf  < -M^ 
AteMIMdkf^  a  eenaiyaace^Meesi^-* 
Mtrn'thftdnpraiemftu*,  wMeh  ikit^ftm' 

BM.ttMlDtmUktdMMUla—''^  ■«**■ 

TMa  waaaa  adiaa  of  ' 
eetate  catted  Uaapsil, 
fbard,  J.  at  tha  SoBuaar  Aaaiaea^ 
county  of  Merioneth,  whan  a  vardiet  waaWWf^ 
tha  dnfcndsnr.  sdhiaetto  AsoBtaionefafeC?! 
apaalhafrilewlBV  cossw  t*sae  a««a  JaaJJ^ 
atatod  fat  tha  daaiMtaltba ;  one  an  Jteb  1.  m*}  ■* 
«■  Dae.  1.  hiihe  MBteyaar. 


■»  to  •— — ^, 
trisdb*sa«* 


Digitized  by. 
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QUEEN'S    BENCH. 


QUEEN'S   BENCH. 


QUEEN'S   BENCH. 


Gabriel  Dwies  being  sdied  in  fee-simple  of  cer- 
in  premises  in  tlie  parish  of  LlanycU,  in  the  county 
' '  Meiioneth,  by  lus  last  will  and  testament,  bearing 
'ite  the  30th  day  of  Jnly,  1828,  after  charging  the 
"jne  with  an  annuity  of  502.  payable  to  iiis  daugh- 
;  r,  Ann  Roberts,  devised  the  same  as  follows : 
r"  And  subject  to  the  payment  of  the  said  annuity, 
\i  all  costs  and  chaiges  attendtng  tiie  receinng 
-  ereof,  and  provided  my  said  son  John  Davies  shall, 
(hen  requested  by  my  son,  the  Reverend  David 
,  avies,  and  at  tlie  expense  of  tin  said  David  Davies, 
^Teetaally  oonv^r  and  assure  nnto  him  the  siud 
.  a<4d  Davies,  his  heiis  and  assigns,  for  ever,  &ee 

sm  all  mamier  of  ineumbtsnoes,  all  that  messuage, 
*ods;  and  hereditaments  called  by  the  name  of 
^aeyngylUad,  situate  and  bein^  in  the  parish  of 
:^ow8fynKdd  aforesud,  in  the  said  county  t»  Merio- 
'  41),  lately  purdhased  of  Wilson  Jones,  esquire : 
Btt  I  giv«  and  devise  all  and  singular  the  aforesaid 
ssaoageSt  teneuents,  lands,  hereditaments,  and 
emis^  out  of  which  the  said  annnity  or  rent- 
arge  i*  to  be  issmng  as  aforesaid,  unto  him  the 
id  Jtiat  Davies,  his  nelrs  and  assigns,  for  ever; 
t  it  the  said  John  Davies  shall,  when  required  as 
trwalil,  refnM  to  execute  such  a  conveyance  nnto 
a  said  David  Davies,  and  his  heirs,  then  I  give 
d  devise  tiie  said  messuages,  lands,  and  here- 
aments,  so  made  lisMe  to  the  payment  of  the 
d'  smnuky,  unto  my  said  son  David  Davies, 
i  beirs  and  assigns  for  ever."  The  said  Gabriel 
j.vies  died  on  £e  2ad  erf  Augnst,   1828,  seised 

the  said  Uanycil  estate  as  aforesaid,  and  at 
^it  time  the  said  John  Davies  was  seised  in  fise 
.  the  said  CaeyngyUiad  estste;  he  continued  so 
.  JWd  thence  up  to  the  time  of  his  death,  deminng 
a  «Mne  to  one  Epfaraim  (Mfllths,  as  tenant  from 
ja>  to  year,  and  dealing  with  the  same  in  every 
.jr  as  Us  own,    Griffiths  occupied  the  said  estate 

■och  tenant  for  twenty  jears  next  before  the 
ath  of  the  said  John  Davies.  On  the  death  of 
B  aaid  Gabriel  Davies,  the  said  John  Davies  en- 
«d  into  possession-  of  tiie  said  Iilanydl  estates, 
d  continued  so  possessed  up  to  the  time  of  his 
mO\,  wliich  took  place  on  the  lltb  day  of  June, 
49; 'and  by  his  last  will  and  testament,  bearing 
«e  the  9th  of  October,  1840,  he  devised  as  ftaUows: 
I-  giT»,  devise,  and  beqoeafli  all  my  real,  and  sJl 
y  penonal  estate,  unto  my  wife  Jennett  Davies^ 
nr  neirs,  executors,  and  admluistrators."  Upon 
le  death  of  the  said  John  Davies,  the  sidd 
Jtmett  Davies,  the  defendant,  entered  into  posses- 
Dn  of  the  said  UanycH  estates,  and  also  into  pos> 
asion  of  the  CaeyngyUiad  estate,  and  is  now  so 
Maaaaed.  The  jurr  found  that  the  said  David 
avies,  the  lessor  of  the  plaintiff,  never  requested 
IS  aaid  Jolm  Davies  to  convey  to  him  the  s^ 
aeyrvylliad  estate,  but  they  found  Oat  the  said 
latvM  JJavies  did,  on  the  29th  day  of  Joly,  1888, 
nder  to  the  said  Jennett  Davies  a  conveyance  of 
le  said  CaeyngyUiad  estate  to  him,  and  that  she 
ttasei'to  execute  it. 

The  question  tor  (tie  opinion  of  the  Court  was, 
fliether,  upon  the  constmctioa  of  the  wiU  of  the 
M  QuniM  Davies,  and  under  the  dnnmstanoes 
peretebefore  stated,  th»  said  David  Davies,  the 
MSor  of  the  plaintiff,  was  at  the  -date  of  eitiier  of 
le  demises  hexonbefore  stated,  seised  of  such  an 
state  in  the  said  Llanycil  estates  as  to  entitU  the. 
laintiff  to  recover  in  tiiis  action.  If  this  Court  shaU ' 
e  of  opinion  that  he  was,  then  the  verdict  found 
I'M  to  be  set  aside,  sod  insteul  thereof  a  vwdict  to 
A  enteied  for  the  plaintiff.  But  if  this  Court  shatt 
,e  of  a  contmry  ophnon,  tlien  the  vra^ct  was  to 
laod. 

£r*ap<«r  (with  him  SAzeim)  for  the  plahitiff.— Hie 
ilaintflr  took  a  determinable  estate  in  fee  simple  in 
se  Dtemtses.  It  was  meant  that  the  hdr-at>Iaw 
lloliJd  only  have  it  in  certain  events  which  have  not 
S|i|MWd,  and  that  under  alt  other  circumstances  the 
roperty  should  pass  to  David  Davies.  The  Court 
till  not  construe  strictly  as  conditioos  what  may  be 
ondltionsl  limitations,  but  wiU  give  effect  to  the 
rfanary  intention  of  (be  wiU  wUch  bae  manifestly 
ra>  to  keen  the  two  estates  separate.  {Phippa  v. 
leJttrt,  9  Clk.  &  Fb.  S83;  Brm^d,  v.  Cnwder, 
B.  &  P.  31S:  huxfari  j.  Chtete,  F«am&  Conting. 
:«m.  239;  ibid.  233-247;  Jf0iy*  v.  Rtpnotu,  6 
;n>wD,  P.  C.  360;  BraMbri  v.  Paltg,  Dong.  63.) 
fext)  David  has  the  whole  period  of  his  life  in  which 
«  nnke  a  tender  of  a  conveyance.  The  tender, 
lecefore,  to  Jolm's  legal  representative  was  suffi- 
cnt;  (Paxttktrley  v.  Fird,  I  A.  &  E.  897.)  Lastly, 
10  -tender  of  a  conveyance  was  ^together  unoeees- 
vj,  because  fte  acts  of  John  shewed  that  he  dis- 
eased with  it  The  case  finds  that  the  estate  was 
ootinnilly  demised  to  a  tenant,  ao  tl»t  John  oeuld 
it  no  time  liave  executed  such  a  conveyance  as  the 
rin  jequiies,  i.e.  a  conveyance  of  the  estate  free 
mm  aU  incmnbnnces.  John  put  it  out  of  Us 
>wa  power  to  comply  with  any  request  for  such  a 
tfnveyanoe,  and  taerefore  most  be  taken  to  have 
irtdved  a  tender  of  it.  (Co.  litt.  221,  a  i  Com.  Dig. 
Conation,  M ,  a ;  dae  v.  SewtU,  2  H.  L.  186.) 

Iiotd  Cahpbill,  C.J.— The  lessor  of  the  plaintlir 
aimot;  neoret'  either  under  tiie  demise  in  John's 


life,  or  onder  that  after  his  death.  It  is  deariy  con-  Act;  and  that  Act  does  in  \a^  tenns  aothorise  the 
trary  to  the  testator's  intention  tliat  the  estate  should  amendment  of  a  conviction,  if  it  l>e  shewn  to  the 
vest  immediately,  for  he  intended  to  aUow  Jolm  an   satisfaction  of  the  Court,  that  sufficient  grounds  were 


option  of  keeping  the  land  if  he  thought  fit.  If  the 
estate  were  to  vest  at  once,  John  would  lose  that 
option,  and  the  heir-at-law  be  disinherited.  Then 
it  can  hardly  be  contended  that  a  tender  of  •  con- 
veyance to  the  devisee  of  John  would  be  sufficient, 
for  it  is  upon  John't  refusal  that  the  estate  is  to  go 
over.  Then,  it  is  said,  that  a  tender  was  unnecessary, 
for  that  John  was  disquaUfied  from  conveying.  That 
would  plainly  have  been  so  had  there  been  an  abso- 
lute disqnaUfication.  But  the  estate  was  in  the 
hands  of  a  yeariy  tenant,  as  before  and  after  the  death 
of  Gabrid  Davies.  Co.  Litt.  has  been  cited;  but  the 
passage  referred  to  relates  only  to  feoffeeeupon  con- 
dition, and  is,  I  dare  say,  true  concerning  tniem.  But 
the  mode  of  construing  the  same  expressions  in 
docnmenteofsodiS&renta  natnieis  very  different,  and 
for  aught  that  appears  John  might  have,  at  any 
time,  obtained  a  surrender  of  the  yearly  tenancy. 
Pattbson,  J.  concurred. 
WiOBTUAN,  J. — John  was  prti)U?./aci>  entitled  to 
this  estate  as  heir-at-law.  In  a  certain  event  he  was 
to  take  also  as  devisee,  but  he  was  to  be  deprived  of 
the  estate  only  if  he  refused,  upon  request,  to  execute 
a  conveyance  of  another  estate  to  David  Davies.  He 
was  never  requested,  and  never  refused,  to  convey ; 
nor  did  he  put  it  out  of  his  power  to  convey  by  a  mere 
demise  from  year  to  year. 

Eaus,  J. — John  neither  dispensed  with  the  tender 
of  a  conveyanoe  nor  disqoaUfied  himself  from  exe- 
cuting one.  Had  a  conveyance  been  tendered,  he 
woidd  have  been  entitled  to  a  reasonable  time  in 
wUdb  to  gCNt  rid  of  aU  incumbrances. 

Judgment /or  the  dtfeadoHt. 


in  proof  bef<ne  the  justioe  to  have  authorised  the 
drawing  up  of  the  conviction  free  bom  the  omission 
or  mistake;  but  I  cannot  sav  that  that  has  been 

S roved  to  my  satis&ction  in  the  present  case.  The 
epositions  returned  by  the  nuaristrate  are  not  suffi- 
cient for  the  purpose,  and  affidavits  are  used  to 
supply  the  deficienoy.  Now,  without  laying  dom 
any  gen«al  rule,  that  affidavits  are  not  to  bereoeived 
for  me  purpose,  I  can  only  say  that  in  the  present 
case  they  are  not  satisfoetdry  to  my  mind. 

FATrasoN,  Wiohiuan,  and  Enut,   JJ.  cM- 
corred.  Hule  aiiehite. 


SaturdayjMay  3. 
Reo.  r.  Welch. 


Regittratian  qf  detignM—Lrformal  coKrictUmr— 
Amendment. 
A  comietUm  tmder  5^6  Viet.  e.  100,  «t.  7  ^  8, 
Jbr  expoting  to  tale  an  article  of  mattftfactwre  to 
tthieh  a  regittered  dengn  had  beeit  applied,  did 
tut  itate  that  the  dtfeniiant  had  received  know- 
ledge  that  the  eonteiU  of  the  proprietor  had  not 
been  given  to  luch  applieatUm. 
T%e  conviction  and  depotitions  taken  hrfore  the 
magittrate  were  removed  into  thie  court  by  cer- 
tiorari. The  depotitiont  /{/)  it  uncertain  whe- 
ther it  had  been  proved  brfore  the  magittrate  that 
the  defendant  had  received  tie  notice  reared  by 
the  itatute,  or  only  notice  that  the  proprietor 
had  not  eomtenied  to  the  eapoiure  qf  the  article 
for  tale  i  but  it  teat  ttated  tn  the  affidavit*  that  a 
o^ShHent  notice  mat,  ta  fact,  proved  bffore  the 
magittrate : 
Held,  that  the  conviction  vat  bad,-  and  that  there 
were  no  tatirftctory  materialt  to  enable  the  Court 
to  amend  the  conviction  under  ttat.  12  4*  13  Vict. 
e.  45, «.  7. 

A  rule  niti  had  been  obtained  to  quash  a  convic- 
tion under  stat.  5  &  6  Vict,  c  100,  as.  7  &  8,  for  ex- 
posing to  sale  an  article  registered  under  68c  7  Vict, 
c  65,  ss.  2  &  3.  The  registered  design  in  question 
was  for  an  improved  poitmanteao,  to  be  made  of  a 
single  piece  of  leather,  for  the  shape  or  confignration 
of  which  the  inventor  daimed  the  privilege  of  regis- 
tratioo.  The  conviction,  however,  did  not  state 
that  the  defendant  bad  received  knewlod|^  that  the 
consent  of  the  proprietor  had  not  been  given  to  the 
appUostion  of  the  legisteted  design  to  the  article 
exposed  for  sale.  The  depositions  taken  before  the 
magistrate  were  returned  with  the  conviction;  and 
it  cud  not  appear  frrom  those  depositions  whether  the 
defendant  had  notice  or  not,  it  being  left  doubtful 
whether  die  consent  spoken  of  was  a  consent  to  the 
exposure  of  the  article  for  sale,  or  a  consent  to  the 
appUcation  of  the  design  in  the  construction  of  the 
article.  The  ^davits  in  answer  to  the  rule  stated 
that  the  witness  whose  deposition  had  been  returned, 
did,  in  fact,  prove  before  the  magistn^  a  notice  that 
the  consent  of  the  proprietor  to  the  application  of 
the  design  had  not  been  obtained. 

Locke  and  Huph  Hill  shewed  cause.  _  1.  This 
is  a  design,  which  is  the  subject  of  registration  under 
the  Stat.  6  &  7  Viet.  c.  65.  They  referred  to  Reg. 
V.  Beatell,  supri ;  and  Rogert  v.  Driver,  20  L.  J. 
31,  Q.  B.  2.  The  conviction  is  good  upon  the  face 
of  it ;  but  if  not,  there  were  materials  before  the 
convicting  justice  sufficient  to  have  warranted  a 
formal  conviction;  and  this  Court  wiU  therefore 
amend  it  by  inserting  a  statement  of  a  proper  notice. 
(12  &  13  Vict.  0.45,8. 7.) 
Atpland,  contr^  was  not  coiled  upon. 
Lerd  Campbbi.i«  CJ. — ^The  objection  to  the  form 
of  tlus  conviction  is  insurmountable.  It  could  only 
be  supported  by  being  in  the  form  given  by  the  Act 
of  Parliament  5  &  6  Vict.  c.  100,  s.  8;  but  in  that 
form  there  are  the  words  "liere  describe  the  oflfenoe ;" 
and  tills  conviction  does  net  desoribe  the  offence ; 
for  the  offence  consists  not  in  sdling,  but  in  selling 
after  notice  that  the  proprietor  of  the  design  has  not 
consented  to  its  appUeotian  to  the  article.  But  an 
amendment  is  sought  under  the  Act  called  Balnea's 


Monday ,  May  5. 

Rbq.  v.  HKvriTT  and  OnasKS. 

Indictment  removed  by  certiorari— Coett—Proieem- 

tor— Party  grieved. 
An  indictment  for  a  contpiraey  to  prevent  A.,  a 
workman,  from  accepting  work  with  B.,  and  alto 
in  torn*  cotmtt  from  obtaining  work  generally, 
wat  removed  by  certiorari  by  the  defendantt. 
ne  party  protecuting  the  indictment  wat  C,  ano- 
ther  matter,  for  whom  A.  had  worked ;  and  it 
appeared  that  the  reaton  of  the   combination 
agaiutt  him  wat  hit  having  worked  for  C. : 
Held,  that  although  no  count   in  the  indictment 
charged  an  intention  to  ii^ure  C,  that  ho  wat 
neverthelett  a  party  "grieved  or  ti^xred"  wittln 
the  meaning  «/*  5  ^  6  W.  8c  M.  c.  11,  t.  3,  and 
therrfore,  upon  a  eonvietion  of  the  ditfendantt,, 
entitled  to  hit  cottt. 

Warren  moved  for  a  rule  to  shew  cause  iriiy  (tie 
sidebar  nde  for  the  taxation  of  the  costs  of  the  prv. 
secntor  should  not  be  set  aside,  on  the  gromd  (bmt 
Messrs.  Rosenberg  end  Moi^gomery,  the  paitiw 
who  had  obtained  the  mla,  and  had  employed  tUe 
attorney  for  tbs  pvosecntion,  were  neither  the  prooai 
enters  nor  the  pvties  "grieved'  or  injaied,"  within 
themeaninK0fth»5&6Wm.  &M.C.  11,  s.  3.  The 
defendants  nod  been  indicted  at  the  Central  Criminal 
Court  for  a  conspiracy  to  prevent  one  Evans,  a  worib 
man,  from  gettimc  emplayment with  smaatn  of  tlia 
name  of  Richard  Turner,  oontrsry  to  the  stat.  6Geo.4j 
c.  128,  sec  3.  The  indictment  contained  nuny 
counts,  some  describing  Turner,  and  others  Evans,  ae 
the  person  ii^oied ;  and  thedeftodants  had  removed 
it  by  certiorari  into  this  Coort.  It  was  tried  befin9 
Lonl  CampbeU  and  a  special  jury  on  the  7tli  of 
February,  and  aU  the  defendants  woe  convicted  aai 
forthwith  sentenced  to  various  terms  of  imprise»>' 
ment,  which  have  expaed.  The  defendants  w«m 
members  of  a  Provident  Socie^,  to  whicfa  Evans  abv 
belonged.  In  November,  1850,  Evans  was  wuiluus 
in  the  yard  of  one  Richard  Tomer.  HeleftTunac^ 
and  went  to  work  in  the  yard  of  Rosenberg  aod) 
Montgomery,  at  Brampton ;  lie  worked  titue  for. 
three  or  fonr  days,  and  then  returned  to  Tumst'e;- 
on  his  return  he  was  fined  IW.  liy  the  defendants  for- 
going to  work  at  Rosenberg  aad  Montgoasry,  and 
was  requited  to  pay  tUs  fine  to  the  society  by  fai«> 
Btakoents  of  IDs.  a  week;,  aad  be  was  toUl 
that  the  fine  would  not  be  taken  off  wdeafti 
he  promised  not  to  work  again  at  Roeeniietg 
and  Montgomery's.  He  refused,  and  the  msa  in 
Turner's  employment  left  his  yard  one  by  one,  and 
the  reason  of  this  lieinr  known,  Evans  was  at  last 
forced  to  leave  the  yara,  and  then  the  other  men 
returned.  Evans  tlwn  ^>plied  to  a  magistrate  to 
protect  him  against  what  appeared  to  lie  a  scheme  to 
keep  him  out  of  employment,  aod  the  nugistratan 
directed  that  this  prosecution  should  be  instituted. 
Upon  his  examination  he  said,  ha  did  not  think  l|e 
was  the  prosecutor  of  this  indictment,  and .  that  he 
did  not  know  who  was  the  prosecutor. 

Erlb,  J.— There  an  counts  for  prevantiag 
from  working  generally. 

Lord  Campbell.  C  J.— The  Master  infomu  ui 
that  the  rule  need  not  contain  the  names  of  thapiv- 
secutors,  who  in  fact  employed  the  attorney ;  at  4* 
first  Evans  was  the  nominal  prosecutor  only ;  and 
now  it  appears  that  Evans,  in  his  examinatitm,  said 
that  he  was  not  the  prosecutor,  and  he  did  net 
know  who  was.  It  is  dear  that  Rusoiibng  aad 
Montgomery,  the  petsonswho  applied  for  tbiasiae-lwa' 
role,  were  most  deeply  interested  in  the  sulgectof 
the  prosecution.  They  were  parties  grieved  and  in» 
jored  by  the  conduct  and  conspiraoy  of  those  de> 
fendants ;  and  there  is,  therefore  no  ground  for  this 
appUcation. 

Patteson,  Wiortman,  and  Ekle,  J  J.  oon>< 
cnired.  __  Rule  r^fiutd, 

Tuetday,  May  6. 
Llotd  v.  BLACcsimtt. 
Guarantee— ConttmeHon  qf^ 
In  an  action  upon  a  guarantee  in  thit  firm .—"  In 
eontideration  of  your  lupplying  A,  B.  with  good*' 
at  he  may  order  them  from  time  to  time,  to  tha. 
extent  t/3001.  I  guarantee  the  payment  qf  tha. 
eame  at  two  monthi  from  the  date  V  thm 
invoiceti" 
Held,  that  the  rental  qf  the  plaintitf  to  lUfplif 
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A.  B.  viUhfitrthtr  goodt  at  a  time  when  len  ika» 
300<.  vat  atu  to  him  for  goodt  Mia*  no  annotr  to 
tn  action  upon  the  guaroHtet  for  the  mm  due  at 
that  time. 
This  wu  an  action  of  atrumptit  upon  a  gnarantee 

f'ren  to  the  plaintiff  by  the  defenidant  and  John 
ranoe,  which  ma  in  the  foUoirini;  foim  :— 

"  In  consideration  of  your  aapplyins  Mr.  Samuel 
9nDoe,  of  Btadfoid,  irith  goods  as  be  may  order 
them  from  time  to  time,  to  the  extent  of  300/.  we 
hereby  jointly  and  sererally  guarantee  you  payment 
«f  the  same  at  two  months  from  the  dates  of  the 
inToicea." 

The  declaniion  aTaned  the  deliTery  of  large  ooan- 
.tities  of  KQods  from  time  to  time,  tbe  lapse  of  two 
moBtiis  from  tbe  respective  invoices,  and  the  non- 
payment by  Samnel  France. 

The  defendant  pleaded  as  to  so  much  of  the  causes 
•of  action  as  related  to  262/.  parcel,  &c.  (in  mi- 
wfanee),  that  after  the  delivery  of  goods  to  that 
amount,  and  before  the  expiration  of  two  months 
ftotn  tbe  date  of  the  invoices  in  respect  of  such  deli- 
very, the  said  Samnel  France  ordei«d  more  goods  of 
the  plaintiff,  to  the  extent  of  10/.  only,  yet  that  the 
plaintiff  did  not,  norwonid,  supply  Sainad  France 
•rith  the  same.    Verification. 

To  this  plea  there  was  a  demurrer  and  joinder. 

Bomll,  for  the  defendant,  was  called  upon  to  sup- 
port the  plea.  TiMtqnestion  turns  upon  tne  meaning 
of  the  guarantee.  The  consideiation  for  the  defend- 
ant's promise  is  not  the  supply  of  any  goods,  nor  is 
■the  consideration  capable  of  being  i^iportioned  to 
•  eaohsop^;  but  it  ia  single,  and  it  is  the  sapplf 


tees  under  that  deed  also  claimed  the  balance  in 
Mr.  lionghome's  hands.  Since  his  trial,  Simpson 
had  been  conveyed  to  the  Gateshead  Lunatic  Asy- 
lum by  order  or  Hie  Secratary  of  State,  npon  •  cer- 
tificate of  bis  continued  insanity,  under  sec.  1  of 
3  &  4  Vict  c.  54.  In  November  1850,  two  justices 
of  Westmoreland  made  an  order,  under  sect  2, 
directed  to  the  oveneers  of  a  township  in  that 
county,  requiring  them  to  seize  the  money,  goods, 
and  diisttels  of  uie  hinatic  in  that  township;  and 
under  that  order  the  oveneers  had  called  upon  Mr. 
Longfaome  to  pay  over  to  them  the  money  whidi  he 
held. 

Crompiim  shewed  eanse. — It  is  very  donbtfiil  whe- 
ther the  2nd  sectionof  the  Act  applies  to  sndi  acase; 
and,  at  all  events,  tbe  Court  will  not  throw  upon 
Mr.  Longhome  the  burthen  of  supporting  the 
order  of  the  justices.  [FATngoN,  J. — ^The  Act 
seems  to  anthorise  the  overseers  to  seize  things  of 
which  manual  possession  can  be  taken,  not  to  sue 
for  a  debt]  {Bobhuon  v.  Peace,  7  Dowl.  93;  Bar- 
riion  V.  Painter,  6  Mee.  ft  W.  387.)  If  the  over- 
seers think  the  order  valid,  they  should  act  npon  il^ 
and  seize, — not  apply  for  a  nunutanuu. 

A.  W.  Hopgint  appewed  for  the  trustees. 

Cowlmf,  m  support  of  the  rule.— The  property  of 
the  lunatic  ought  to  be  applied  to  his  maintenanee ; 
and  Hit  deed  of  assignment  is  certunly  void,  even  if 
the  man  was  sane  when  he  executed  it,  because  it 
was  obviously  drawn  to  avoid  the  consequences  of  a 
conviction.  (Jouet  v.  Athwrtt,  Skinn.  357.)  [Lord 
Campbsll,  C J. — ^But  Mr.  Longhome  is  only  a 
.  _   .  ...     debtor  to  the  lunatic.    Pattkson,  J.— And  as  the 

ing  of  3001.  worth  of  goods.    A  man  may  much   debt  follows  the  person,  if  Mr.  Longhome  came  into 


ampton  Dock  Coamaay,  of  tlie 
Court  by  the  guardians  of  the  poor  of 
The  dock  company  had  qipealed  apassl 
rata,  and  the  Beoordetof  Sonthamptnsi  had 


the  rate,  but  granted  •  case  for  tfaa  i 

this  Court,,  ifeither  pwty  shoold  deain  to  labt 


up.    Hie  dock  com; 

ease  was  then 


■  BSttolD. 
IthSi*. 


more  readily  guarantee  the  solvency  of  another,  if 
the  otiier  be  fiunislied  with  a  sufficient  stock  for 

<■  carrying  on  his  trade,  than  if  furnished  with  an  in- 

-  gnffident  stock.  The  order  of  the  words  in  the 
guarantee  dearly  shews  the  intention.     It  is  not 

-  "  we  guarantee  the  ^yment  to  the  extent  of  300/." 
but,  "  in  consideration  of  your  supplying  goods  to 
tiie  amount  of  300/."  The  object  of  the  guarantee 
was  to  secure  that  the  trade  sbonld  be  carried  on, 
and  the  requisite  materials  for  that  purpose  be  sup- 
plied. (,wmehery.  Hall,  5  B.  &  C.  269.)  The 
whote  considtntion  most  be  performed,  or  thera  is 
no  right  of  action. 

Crmeder,  in  support  of  tbe  demuner,  was  not 
called  upon. 

Lord  Campbell,  CJ. — If  parties  really  intend 
tksir  gosnotaea  to  be  construed  as  here  contended 
fgr,  it  will  be  easy  for  them  to  fri^me  them  so  as  to 
■iijce  such  an  intention  obvious.  Ttiis  is  not  such  a 
esse.  The  parties  here  do  not  contemplate  a  single 
transaction,  one  supply  of  goods,  but  a  continuing 
supply  fiom  time  to  time,  and  continually  aecraing 
poiods  of  psyaient,  eadi  at  tbe  expiration  of  two 

r  months  from  ibe  datss  of  the  respective  invoices. 
Clearly,  a  mode  of  dealing  is  intended,  which  is  to 
go  on  from  time  to  time.  It  could  not  be  said  that 
payment  was  not  to  be  enfoiced  at  the  end  of 
each  two  months,,  becaose  goods  to  the  amount  of 
300/.  had  not  been  ordered  at  that  time.  The  men- 
tioa  of  3001.  is  merely  introduced  as  tbe  limit  to  the 
liability  of  the  surety.  There  mnst  be  judgment  for 
tk>  plaintiff. 
Fattbson,  Wmbtiiak,   and  E«lb,  JJ.  oon- 

.  cured.  JmigmetUfortkepUmdiff. 

Monday,  Hap  12. 

JieLoHOBOKNB. 

"Vriatnul  hfotatie— Property  (ff—Overteere—Vm- 

damns— 5/a/.  3  4*  4  Viet.  e.  54,  «.  2. 

'•^Semble— TAs/  ttat.  3^4  Viet.  c.  54,  «.  2,  appliet 

■'only  to  property  of  fshieh  theoverteertqfaparith 

tan  take  manuM  poiteieiom :  and  that  it  would 

'•not  -authorite  them  to  rtemerfrom  a  third  perton 

te  debt  due  to  a  criminal  Itmatic.     Under  that 

ttetion  merteer*  obtained  an  order  (if  twojuttieee 

directing  them  toteize  the  property  qf  the  lunatic 

in  their  parieh;  and  then  applied  to  thit  Court  for 

m  mandamus  to  compel  a  mortgagee,  who  had 

told  the  mortgaged  property,  and  held  a  balance 

after  payment  of  hi*  own  debt,  to  pay  over  that 

iaUmee  to  them,  though  it  wat  alto  claimed  by 

tnutea  uuder  a  deed  of  attignment  eiteuted 

wJU/t/  the  lunatic  wat  m  priton: 

•31*e  Court  refitted  to  ittue  the  writ. 

A  rule  had  been  obtained,  calling  upon  Mr.  Long- 

4ioine  to  riiew  cause  why  a  writ  of  mandamui  should 

mot  issue  commanding  him  to  hand  over  to  tbe  over- 

I  seen  of  a  township  in  Westmoreland  the  sum  of 

134/.  18a.  6d.  belonging  to  one  Richard  Simpson,  a 

Honafic.    In  Feb.  1842.  Mr.  Longhome  had  lent 

tSimpson  a  sum  of  500/.  upon  tbe  mortgage  of  an 

estate,  which  tie  had  since  sold  to  satisfy  his  debt. 

The  proceeds  of  that  sale,  after  satisfaction  of  bis 

debt  left  a  balance  of  134/.  18s.  6d.  in  his  hands, 

which  he  had  offered  to  pay  to  the  overseen  upon 

receiving  from  them  a  legal  indemnity  or  discharge. 

On  the  9th  of  Aug.  1845,  Simpson  was  tried  upon  a 

diarge  of  morderini^  his  mother,  and  acquitted  upon 

the  ground  of  insanity.     A  few  days  b^ors  bis  trial 

he  bd  executed  a  deed  assi^ing  all  bis  property  to 

trustees  for  the  benefit  of  his  family ;  and  toe  trns. 


St  Pancras  parish,  an  order  to  seize  the  debt  m^ht 
be  made  upon  fhe  overseen  of  St.  Pancras,  sup- 
posing the  Act  to  apply.] 

Loni  Caupbbljl,  C.J. — lUs  case  seems  not  to  be 
brought  within  tbe  Act ;  at  all  events,  whether  there 
is  any  other  remedy  or  not  it  is  not  a  case  in  which 
we  ought  not  to  interfere  by  mandamu*. 

Pattbson,  J.(d)— The  Act  is  certainly  not  at  all 
clear.  __       Rule  diiekargtd. 

Dob  dem.  David  e.  Jonbs. 
Cottt — Taxation  —  Payment  qf  witnene*   i^ler 

taxation  eommeneed — Affidamt  qf  inereaie. 
Upon  taxation  qf  cottt  the  qffldarit  if  the  attor- 
ney" i  dert  qf  payment  to  certain  witnettet  being 
untaiiffaetory  to  the  Matter,  the  taxation  wat 
tMoumtd.    Upon  inquiry,  it  appearing  that  the 
witnettet  had  in  fact  not  been  paid,  the  plaia- 
tif^t  attorney  pad  them,  and  made  an  affidaoU 
of  that  fact: 
The  Court  directed  that  the  plainfif  thould  be 
allowed  the  eottt  of  fhote  wiinetttt. 
A  rale  iiisf  had  been  obtHited  for  a  review  of  the 
Master's  taxation,  the   Master  having  disallowed 
certun  payments  made  to  witnesses.    Upon  the  at- 
tendance of  the  parties  before  him  tot  ihe  purpose 
of  taxing  the  plaintifrs  bill  of  costs,  an  affidavit  Ot 
a  payment  made  by  •  clerk  to  the  plaintiff's  attor- 
ney was  produced;  but  that  affidavit  being  nnsatis- 
tory  to  the  Master,  the  taxation  waa  adjourned  for 
the  purpose  of  obtaining  a  more  satisfactory  affi- 
davit   The  plaintiff's  attorney  npon  inqiUry  found 
that  the  clerk  had  not  in  fact  paid  the  witnesses ; 
and  he  then  paid  them  himself,  and  made  a  distinct 
affidavitof  thatfhct;  butthe  Master  still  disallowed 
those  costs. 

W.  H.  Coot  shewed  cause.— The  matter  waa  en- 
tirely in  the  discretion  of  the  Master.  (TVm/  v. 
Harriton,  14  L.  J..  N.  S.  210,  Q.B. ;  JOchurdton  v. 
Kentitt,  13  L.  J.  Q.B.  17.) 

PAtpfOB.— There  is  no  nde  of  praeUoe  ^ShiX  all 
the  costs  of  vritnesses  must  be  paid  before  the  com- 
mencement of  the  taxation ;  and  the  plaintiff  ought 
not  to  suffer  for  a  Iknlt  committed  by  his  attoro^s 
derfc. 

Lord  Campbbll,  C X— We  think  that  would  be 
a  hardship,  and  that  these  costs  should  be  allowed. 

Pattbson,  J.— The  money  had  been  paid  to  the 
witnesses  before  the  alloeufor.        Rule  abiolute. 

Bxo.  V.  Thb  SouTBAHrnnr  Dock  Compakt. 

Cottt— Ceruorari— Order  of  tettiont—ltatt 

appeal. 

Upon  appeal  againtt  a  rate  the  Seitiont  amended 
the  rate,  tulject  to  a  cate.  A  cote  wat  after- 
wardt  itaied,  m  which  objection*  to  the  deeitUm 
qf  the  Seitiont  were  raited  by  the  retpondentt  at 
well  at  the  appellant*.  The  certiorari  fo  bring 
up  the  cate  wat  obtained  by  the  appellantt  i  and 
it  wot  twom  that  the  retpondentt  had  retohed 
not  to  impeach  the  Judgment  qf  the  Seitiont,  un- 
let! the  appellantt  did : 

Held,  that  the  certiorari  wat  to  be  eontidered  at 
hating  been  obtained  by  both  partiei,  and  that 
tht  retpondentt  were  not  entitled  to  recover  their 
cotli/rom  the  appellantt  under  5  Geo.  2,  e.  19, 
t.  2. 
A  mie  niti  had  been  obtained  to  set  aside  the  ride 

bar  rale  obtained  herein,  for  payment  by  tlie  Sonth- 

~(a)  Wigbtmu,  J. 'was  in  tb*  BsU  Court)  Srie,  J.  at 
Mlsi  PriH*  in  losdon. 


ly  did  deabetodoso;  salt 
.  in  which  oMaotaoBs  to  the4e. 
dsion  of  Sessions  were  raised  by  Mrtk  parties.  Ik 
case  was  removed  by  a  writ  of  etrtwrari,  eUasil 
by  the  dock  company,  bst,  upoa  Ae  aigiiaiiBl,  d 
the  points  stataa  in  the  case  wore  Hgusd  mi  a- 
sistedon.  Bytiie JBi%maotorthisCi>atths«fa 
of  Sessiooawas  oonfinnsd;  aad  tb*  oasstinBa^ 
whether  under  5  Geo.  2,  c.  19.  •-  %  the  gmim 
were  entitled  to  recover  thsir  eoats  fisai  lie  dai 
company. 

Sewdl  shssied  oaase  up«a  aSdavil^ 
the  mardiaiw  had  eoBM  to  a  wmaei^im 
peadi  the  judgment  of  the  Raeovder,  ■ 
peUants  chose  to  do  so. 

C.  Saundert,  oontii,  was  not  csWsrl  i^ga 
Lord  CAMpaBLi,  C.J.— Tbe   tssiilsai  tal  Iks 
benefit  of  the  esr^tsrari,  wUdi  thlBy  miriatksisis. 
dined;  but  having  thoa|^  propar  to  magi^ti 
the  considflration  of  this  Coort  tiaeir  own  pgMi  d 
objection,  the  certiorari  maat  be 
ing  been  obtained  by  both  paita  >  i— 
theneanbenooosta.    Muki 


ZVssrIsjr,  Ma^  13. 
SBBPRBKn  •.  Tbb  MAMiraa  or  LuBswisaan. 

Seplevin— Avowry  for  fiUa-roa/ etaryt-Flea 

of  nonpayment  for  tixty  peart  tmd  thirty  yimt. 

In  repleviM,  the  dfendaat  aaamad  iii  mere  ^ 

Ihegooatatadttlnitfirtithft-natiiirft. 
TheOturtr^iittd  tht  pQimt^ltan  *  eliptiat 
ts  bar,  letting  up  the  en/opweut  ifOikaifor 
tixty  yean  mtd  thirty  yean,  aritfsaf  pqsaarf  ff 


tuety 

reni-4 


-charge. 

Replevin.— Geami  anmrr  ander  OsTIIht  Cm- 
mutation  Act  that  the  dnfendant  had  aaaal  ai» 
distress  for  tithe-rent  dsaqge. 

Pleat  in  Bar.— I.  That  dia  doseinaedsdaalieB 
mentioned  was  not  diarge^ile  with  theiinl  ihns. 
2.  That  no  part  had  been  inanssrfcrlsirtj^ss 
days.  3.  That  defendant  waa  not  oatitiadtsiiwRat' 

ASerton  now  moved  for  least  tDaddtmstW 
pleas  in  bar,  under  the  Presn»tinn*rt.«»31fa.4 
e.  100,-on4  alleriBg  that  Atkmtbai  bsaae 
I  wiUunat 


for  sixty  yean  wiQu>iat,msaeat«f  isBUetaigs}  tha 
other,  tiiat  it  had  been  eagsiedfcrlUrtyjsaB. 

Lord  Caiipbbll,  CJ.-%aB  tttsa  fsssliaBB  as 
rused  in  replevin?  Afl  dasaa  of  ■MJsM'wjhw 
tithes  ought  to  be  raised  beion  te  Tthe  Osb- 
missionas ;  no  titheowner  or  bodowasr  csda  s» 
safe,  if  upon  a  proceeding  for  a  titha  nst^tans 
undo-  the  Commutation  Act  all  tfaess  ■sttMSSsli 
be  mooted  again.  „    , 

WiOBTMAN,  J.-Sodi  pleas  as  thsas  eadtsot 
be  entertained  witiioat  nnsettlh^  sB  that  AsM» 
mis^onos  have  done. 

Manitly  was  to  ham  shiiBii  casss  IB  wsW 
instance.  Jslaw^BiSi 

HOSLBT  V.  HiBB. 

OondUiont  aftale—Raeoaary  if  dryaaif. 
Uponac<mtraetfirihteaUtffaMilali,aatfOt 

eondition*  qf  taU  diidotai  aafOtaMfM 
limited  to  the  ws*  i/ Mra.  Cfar  l^aUn-, 


ms/ader  to  truttem 


^Urmi. -. 

to  tta  fir  Ihiim^i 


her  children.-  and  "Mere  Mm  Orst  istf  9 
tuch  children.  aU  qf  »Asm  iadaUaimiaii^ 
qf  twenty-one."  U  wat  ttjpuMfi  Ofjfi 
children,  or  their  osa^fat  ar  irutltii,  ^i^^ 
required,  join  in  the  eonttpametl*  Oa^mait! 
but  that  na  oljeetion  thould  ie  Mto* ''^ 
by  the  purehaier  en  ateoumt  of  the  am  faov 
place  m  the  life-timeif  Mr*.  C  B  tMxand 
that  two  qfthe  children  if  Mr*.  C  "«""I!5 
women  wUh  children,  amd  that  thn  b^,i^. 
their fimdt  in  trutt  fir  thiaue/vuM  V*-"^ 

remainder  to  their  ehUirtm:  „ 

Held,  that  at  the  trandthaOnm if  Mn.  Cwm 
minort.  and  neither  they  mir  Omrtrm^a^^ 
iffeetuaUy  join  ra  /jI«  raBSMrsars,  <*•■"*" 
qftalewat  mat  fuUUed,  and  Ihe  parOuaam 

entitled  to  recover  bad  M*  d^ttit.        

.dsaBSUMt/ for  mooer  had  and  reoelvti,  t>  i*"^ 
back  the  depodt  paid  by  die  pbdatiff  «>  ^I^ 
diase  of  an  estate.  Attbetiial  befcae  nt'"°*>'' 
at  the  last  Staffordshire  Assizes,  it  tV^^ZT 
the  defendants  were  trustees  nndertfae  BairafSiB- 
Uement  of  a  Mrs.  Chawnor,  to  wboae »e «*S™' 
was  limited  for  life,  with  renuader  to  the  W«^ 
to  sell  for  the  boiefit  of  ber  diOtea.  Th  Mtt 
condition  of  sale  disdoaed  that  foct  sad  »" 
proceeded  thus:  "and  Qan  being  *»r3 
children  only,  all  of  whom  ^*"  ,^^S^ 
the  age  of  twenty-one,  svcb  cUdren.  or  <aev  <w- 
tees  or  assigns,  &c  shall,  if  rcqaini  !••?' T 
conveyance  to  tbe  purdiaser:  bat  ao  •'ll'^Srf 
the  title  of  tiie  vendon  ^aU  be  maitcait^' 
tiie  sale  taking  pUoe  during  fl«  Ue  of  »» '^'' 
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lot,"  It  wu  ■1m  piOTed  fhat  two  of  the  diiUben 
>f  Mn.  Chawnor  vera  married  iromen,  hanng 
^dren,  who  ware  minon;  and  that  they  had 
lettled  their  fimda  aiiaiag  oat  of  the  estate  in  tnut 
or  themselves  for  life,  with  remainder  to  their 
shildren.  Under  these  circnmstaiices,  the  purchaser 
tbjected,  that  as  neither  the  grandduldren  nor  their 
I'uatees  conld  join  in  the  MoTeyance,  the  condition 
vaa  not  fnlfiUed.  The  Tendon,  on  the  other  hand, 
xintended  that  the  objection  was,  in  substance,  an 
>bjection  on  acooont  of  the  sale  taking  place  in 
lllrs.  Chawnor's  life-time,  which  was  piedoded  by 
Ike  14th  condition.  It  wai  also  said  that  the  objeo- 
ion  had  not  been  made  in  time.  A  rerdict  was 
found  for  the  plainti^  by  direction,  of  the  learned 
fudge,  who  gare  leave  to  the  defendants  to  more 
br  a  nonsuit.  AccordSni^y,  in  the  preaent  term,  • 
nle  uiti  was  obtained. 

J'eaeoek  and  PUptcm  now  shewed  cause. 

WhtMtf,  KtatVM,  and  Qray,  oontriL  (Cerratt 
'.  (MttU,  4  Mee.  &  W.  734;  and  TkonMU  t.  HaU, 
t  CI*  &  Fin.  36f  W0ra  lenirad  to*) 

Lord  Campbell,  C.  J.— I  tUnk  Oat  the  view 
rhioh  my  leaned  brother  took  at  the  trial  was 
>erfectly  comet.  The  question  is,  for  what  title 
laa  the  present  plaintiff  stipulated  ?  Now  it  is 
ikarly  diacloaed  that  the  sue  was  to  taJce  iriaoe 
Inriox  the  life  of  the  tenant  for  Ulb,  and  that 
>o  objection  was  to  be  made  on  that  gronnd; 
lot  then,  what  is  the  meaning  of  the  other  words, 
]iat  the  children,  or  their  trustee*  or  assign*, 
ihould  join  in  the  conveyance?  I  tiiink  it  means 
liat  they  should  join,  anl  that  they  should  have 
inch  an  interest  and  power  as  would  enable 
liem  to  join  effectually.  Bit  as  it  now  turns  out, 
he  minom  cannot  join,  nor  can  fteir  trustees,  with- 
lut  a  breach  of  trust ;  and,  therefore,  they  cannot 
cnn  in  the  sense  stipulated  for;  and  the  purdiaaer 
laa  not  got  the  tide  for  which  he  contracted.  I  am 
tlso  of  opinion  that  the  oonveyancei's  opinion,  in- 
loaed  in  the  letter  of  the  phdntafTs  solictor,  pointed 
rat  the  olqection  in  time. 

Pattbson,  J.— I  had  a  stnog  opinion  upon  tiiis 
Mse  at  the  trial,  and  that  opinion  is  now  strongly 
(onfirmed.  The  conditions  of  sale  did  not  diseloae 
be  foct  that  Mrs.  Chawnor'*  diSdren  were  married 
romen,  witii  children,  who  had  settled  their  pro- 
■erty;  and  T  think  that  the  stipnlatiaa  that  the 
Jiildren  should  join  in  the  conve^nce  of  neceaaty 
avDlve*  this,  tint  they  were  in  »  c^weity  to  join. 
'.t  seems  to  me  tantamount  to  a  warranty,  that  nose 
rteA^ittewMiMd^byaaste  hi  tikelifetineof 
lie  tenant  for  life  should  join,  and  that  tiisy  had  the 
aMtaaty  tO'  join,  and  it  now  appears  that  they 
:aBBOt. 

Wmbtiiam,  J.  concurred.     KttU  diteharged. 

Tandeg,  May  13. 
PcoH  ».  Cabttab. 
Vottnant—LegoHty—Satt  of  office— Btmhwfley. 
The   drfendoHl  btmg   eorontr,    eovtnanled  with 
plaintif  to  pay  Mm  a  nm  qf  twenty  per  cent,  out 
qfthe  ckar  pnfiU  of  every  fee  paid  to  defmdmf 
for  eeery  mgueel  ieMelk  he  ihould  hold  thtrveg 
nmeyeari,  and  to  mate  thepaypunt  immediaMy 
efler  the  receipt  ^  the  fee  from  the  county: 
Held,  that  the  covenant  uioe  not  illegal;  and  that 
to  a  declaration  fbvuded  upon  the  breach  iff  it, 
the  bankruptey  qfd^endant  u>a$  iM  plea. 
Covenant.— T^  dedaiation  alleged  that  the  de- 
fendant was  one  of  the  coronen  for  the  county  of 
Kent;  and  that  by  indenture  between  the  plaintiff 
and  defendant,  the  defendant  covenanted  with  the 
plaintiff  that  he  would  for  a  period  of  nine  year* 
nam  a  day  named  in  1832,  pay  to  the  plaintiffa  sum 
of  twenty  per  eent.  out  irfand  from  the  dear  profits 
of  each  and  every  fee  vdiidi  should  be  allowed  and 
payable  to  the  defisudant,  a*  such  coroner,  for  each 
■ii^0v«ry  inqneat  which  he  *honld  hold  during  that 
period;  and  that  he  would  make  the  payment  im- 
mediatriy  after  his  receipt  of  the  fees  firom  the 
county. 

Breach,  the  nonpayment  of  money  which  bad 
become  due  by  virtoe  of  the  covenant. 

Pico.— Bankruptcy  of  the  defendant  after  the 
oonses  of  action  accrued. 
Deeturrer  thereto. 

BoeiU  appeared  in  mppnt  of  fte  demurrer;  but 
ue  Court  called  upon 

i>earfra,conti^—l.  The  dedaraiionisbad,  because 
the  covenant  whidi  it  lets  oat  i*  illegal,  and  eontiary 
to  the  statute*  againat  the  sale  of  offices.  (5  ft  6  Ed.  ^ 
c.  16,  s.  2:  and  49  Geo.  3,  c.126,  8.3;  X«ev. 
ColeehUl,  Cro.  Eliz.  529;  MopUne  v.  Preecotl.  4 
C.  B.  579;  Slerry  t.  Cti/ton,  19  L.J.  237,  C.  P. ; 
Artuehle  v.  Cowtan,  3  Bos.  ft  P.  321 ;  Welle  v. 
Potter,  8  Mee.  ft  W.  151 ;  Davu  v.  Tike  Duke 
cf  Marliorough,  1  Swaost  74;  Bx  parte  Bat- 
tine,  4  B.  ft  Ad.  690;  Abbott  v.  Button,  3 
Jones  ft  Lat  609;  Painter  v.  Bate,  2Brod.  ft  B. 
673.)  Secondly,  if  it  be  a  valid  covenant,  it  is  dis- 
diaiged  by  thrf  defrodanf  *  bankruptcy.  This  is  a 
debt  payable  upon  a  contingency,  contracted  by  the 
bankrupt  before  his  bankruptcy;  and  waa  therefore 
pcovibliB  under  the  bankruptcy,  by  virtue  of  s.  177 


of  12  ft  13  Vict.  c.  106,  which  follows  the  language 
ofeCleo.  4,  c.16,  S.S6.  The  value  of  tiie  debt  mav 
be  ascertained  by  cslcnlatlon,  quite  a*  easily  in  this 
case  as  in  £r  iMB'f  e  Tindal,  8  Bing.  402,  where  it 
depended  on  the  duration  of  life.  [Lind  Camp- 
bell, C.  J. — ^The  defendant  must  continue  to  be 
coroner;  and  be  continuing  to  be  coroner,  the  profits 
would  not  pas*  to  his  assignees.  It  irould  therefore 
be  a  firaud  on  his  part  to  continue  in  receipt  of  the 
fees,  and  nevertheles*  to  say  that  he  was  discharged 
of  the  covenant.] 

BoviU  was  then  heard  in  support  of  the  declara- 
tion and  demuiier. — 1st,  This  is  a  mere  personal 
covenant  to  do  an  act,  tiie  breech  of  which  coafen 
an  action  for  damages.  It  is  not  a  sale  of  the  office, 
or  the  fee*  of  the  office;  nor  is  it  a  charge,  equitable 
or  le^,  upon  the  fee*.  (He  referred  to  Co.  Utt. 
42,  a,b;  and  to  Sterryr.  Cliftom,  and  Palmer  v. 
JSsfe.)  2ndly,  The  bankruptcy  is  no  answer.  This 
is  not  a  matter  capable  of  valaa&m,  so  as  to  be 
proved  under  the  bankruptcy. 

Pearecfn  in  reply.  * 

Lord  Campbbll,  C.  J.— I  think  Oat  the  plaintiff 
is  entitled  to  our  iudgment.  It  is  first  objected  that 
the  declaration  fa  md,  and  the  covraiant  illegal; 
but  I  do  not  think  that  this  is  a  covenant  for 
the  sale  of  an  office  under  either  of  the  statutes 
referred  to;  it  is  a  mere  personal  covenant  to  pay 
a  sum  of  money  measured  in  a  particular  manner. 
[His  liCndship  read  the  covenant.]  Now,  that  fa 
no  ide  of  the  office,  nor  any  chaige  upon  tiie 
office;  but  the  defendant  fa  with  one  hand  to  re- 
ceive the  fees  of  hfa  office,  and  then,  after  pay- 
ing the  expenses,  to  pay  with  tiie  other  a  sum 
measured  by  20  per  cent,  upon  the  dear  profits. 
Upon  tliat  covenant  no  court  of  etjuity  would  dream 
of  appointing  a  reodver,  or  giving  any  specific  re- 
medy against  the  fees.  The  case  of  Sterry  v.  Clif- 
ton IS  expreesly  in  point;  and  tiie  other  case*  died 
by  Mr.  Pearson  do  not  apply.  As  to  the  plea  of 
bankruptcy,  there  are  two  objections  to  it— first, 
that  tius  fa  not  a  debt  payable  on  a  oontingency 
within  the  meaning  of  the  Act;  because  I  do  not  see 
how  it  would  be  posdble  to  otimate  tiie  value  of  the 
debt  to  be  proved  under  the  fiat;  and,  further,  that 
tiie  covenant  contenplatee  a  payment  out  of  pi«fit*  to 
accrue  after  the  bankruptcy,  the  deCandant  still  oon- 
tinning  coroner,  and  personally  recdving  the  fee*.  If, 
therefore,  we  were  to  bold  thi*  plea  good,  thfa  iqjus- 
tiee  would  result.  The  bankrupt  would  get  the  be- 
nefit of  hfa  bankrmtcy,  and  ha  wouU  mH  recdve 
the  profit*  of  hfa  office;  but  the  plaintiflk,  the  trus- 
tees of  hfa  creditors,  would  have  no  remedy  upon 
the  covenant. 

Pattbson  and  Wiobtmav,  JJ.  concurred. 

Judgment  for  the  plaintif*. 

BlATICLBBC  *.  FoOKg. 

Error  to  reverte  outlawry— Practice— Coefe— Se- 
curity. 
Upon  a  writ  e/«rror  coram  nobis  to  reverie  an  out- 
lawry for  error  in  fact,  the  Court  refined  to  re- 
mart  the  plaintif  to  t***  eeturity  fir  coite,  the 
defendant  not  appearinf  to  be  entitled  to  eosto  >■ 
that  proceeding. 

Mrror,  Coram  nobii  to  reverse  ontiawry  for 
error  in  feet;  the  plaintiff  having  been  out  of  the 
jurisdiction  of  the  Court  vriien  the  writ  of  otigent 
famed.  On  the  28th  April  last  Coleridge,  J.  made 
an  Older  staying  the  proceedings  until  uie  pldntiff 
gave  security  for  costs,  and  a  rule  niii  had  been  ob- 
tained to  resdnd  that  order. 

T.  /one*  now  shewed  cause. — ^Where  a  pUintiff  fa 
delayed  b^  a  writ  of  error,  the  stat.  3  Hen.  7,  c.  10, 
entities  hmi,  at  the  discretion  of  the  Court,  to  re- 
cover his  costs.  It  fa  true  that  a  writ  of  error, 
coram  nobii,  fa  note  luperiedeai  in  itself;  and  the 
statutes  as  to  bail  in  error  do  not  apply ;  but  stiU 
there  fa  a  dds;r>  because  after  the  allowance  of  the 
writ  the  plaintiff  cannot  take  out  execution  without 
leave  of  the  Court;  and  the  Court  may  of  coarse 
impose  terms.  (Knight  v.  Thynne,  9  Dowl.  984; 
Newlandey.  Holmee,  4  Q.  B.  858;  Zein*  v.  Oveni. 
5  B.  ft  Aid.  265.) 

Bovill,  contri.— Thfa  fa  tiie  first  order  tliat  has 
been  made  for  security  for  costs  in  cMe  of  error  to 
reverse  outlawry.  Kiught  v.  Tkynne  has  no  appli- 
cation to  ontiawry.  Several  of  the  judges  consi- 
dered thfa  point  in  the  private  room  of  the  Court 
of  Ex.  and  reflised  the  application,  because  no 
costs  are  given  in  ontiawry.  It  fa  said,  however, 
that  the  stat.  Hen.  7  gives  them,  because  there  fa  a 
delay  of  execution;  but,  in  truth,  tiiere  is  no  dday 
of  execution  upon  the  judgment  of  outiawry — no 
delay  of  the  writs  of  exigent  or  capiat  utlagatum. 

Lord  Campbbll,  C.J. — I  think  this  role  must  be 
made  absolute.  It  seems  admitted  that  the  prac- 
tice fa  not  to  require  costs  on  a  writ  of  error  to  re- 
verse an  outlawry ;  and  I  should  be  sorry  to  intro- 
duce a  new  practice  throwing  any  impediment  in 
the  way  of  reversing  an  outlawry.  At  all  events,  if 
the  practice  was  to  be  altered,  it  fa  highly  incon- 
venient to  alter  it  by  an  indirect  application  for  se- 
curity for  costs. 
Pattbson,  J. — Of  course,  if  no  costs  are  pay- 


able, there  cab  be  no  lecarity  required;  and  that 
appears  to  be  so  according  to  tiie  practice.  It  fa  ex- 
preesly laid  down  that  costs  are  not  recoveriMe  by 
either  party  upon  a  writ  of  false  judgment.  (iMng- 
den  v.  Crooti,  7  Scott,  377 ;  Arehbold,  525.) 
Wiohtman,  J.  concurred.  -       Bale  abiolute. 
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The  Elbctbjc  Tblbokapb  Compamt  v.  Bbbtt. 
The  deelrie  Telegraph  patent— The  conitruction 
ttfCoohe  and  frheaUtone'i  of  June  \ta7— Me- 
tallic   circuiti.—The    NeeMi—Commwiicating 
with  intermediate  itaHtmi. 
CSsM  for  the  infiringement  of  a  patent 
The  pUntiffe  daimed  as  asagnees  of  a  patentj 
■ranted  in  1837  to  William  Fotiiergill  Cooke  and 
Charles  Wbeatstone,  "for  improvements  in  giving 
signab  and  sounding  alarums  m  distant  places,  by 
means  of  electric  currents,   transmitted  thionp 
metallic  drcuits." 

The  dedaraticm  redted  tiie  letters  patent,  and 
several  indenture*  of  assignment,  whereby  the  plain- 
tiffs became  asdgnees  of  the  letters  p^ent;  and 
alleged  infringements  by  the  defendants  in  using  and 
counterfeiting  the  invention. 

The  defendants,  after  setting  out  an  oyer,  flie 
letters  patent,  and  indentures  of  assignment,  pleaded 
certain  pleas,  denying  the  plaintiffs'  title  as  the 
asdgnees  of  the  patent,  and  a&o  a  plea  of  not  gniKy, 
and  pleas  denying  that  the  patentees  were  the  first 
inventors  of  the  improvements,  denying  that  the; 
invention  was  new,  and  admitting  the  utility  of  some 
parts  of  the  invention  claimed  in  the  spedfication.' 

Issues  brang  joined  on  these  pleas,  the  case  'mm 
tried  before  Wilde,  C.J.  at  the  sittings  after  Hilarr 
Term,  1850 ;  when  a  verdict  was  found  for  the  plain- 
tiffs, and  also  certain  special  matters  (set  out  m  tiie 
judgment)  in  answer  to  questions  put  to  the  jury  by 
theLoid  Chief  Justice,  subject  to  leave,  on  the  part 
of  the  defendants,  to  move.  Accordingly  in  Easter 
Term  1850  (April  20),  a  rule  was  obtiinad  calling  on 
the  plaintiffs  to  shew  cause  why  the  verdict  should 
not  oe  entoed  for  the  defendants,  on  the  plea  of 
"not  gidlty," — or  why  a  nonsuit  should  not  be 
entered;  or  why  there  should  not  be  a  new  trial. 

May  23  and  24.— The  Altomey-Oeneral,  Mar- 
tin.  M.  SmUh,  Gmve,  and  Chanee,  shewed  cause 
against  tUs  rule,  and  Coeibum  and  Waiter  sup* 
ported  it.  Cur.adv.vult. 

Saturday,  April  26.— Cusswbll,  J.  after 
stating  the  pleadings  and  facts,  as  above,  j^oceeded 
as  foUows:— The  arguments,  on  shewing  cause, 
turned  on  the  question,  what  was  the  proMT 
verdict  to  be  entered  in  respect  of  the  spedal 
matters  found  by  the  jury,  in  answer  to  the  ques- 
tions of  the  Lord  Chief  Justice?  Those  answern. 
so  fir  as  it  fa  material  to  state  them,  are  to 
the  third  question;  "tiiat  the  magnetic  nng  and 
indicator  of^  the  defendants  fa  a  different  instrument 
from  the  needle  daimed  in  the  plaintiffs'  specifica- 
tion." In  answer  to  the  fourth  question  fthat  of 
sending  signals  to  intermediate  stations),—"  tiiat  it 
was  new  to  the  plaintiffs;"  by  which  expression  it 
fa  to  be  understood,  that  it  was  a  new  invention  of 
the  patentees.  In  answer  to  the  fifth  questio^— 
"  that  the  angular  motions  of  the  needles  in  vertical 
planes  oonjointiy  with  stops  were  new  to  the  plain- 
tiffs," meaiung,  as  before,  tiiat  U  was  a  new  inven- 
tion of  the  patent«es.  In  answer  to  the  sixth  ques- 
tion, "that,  as  a  whole,  the  system  of  connecting 
with  one  wire  and  two  needles  (which  it  upeared 
was  the  system  of  the  defendants),  fa  not  the  same 
a*  the  lystem  of  the  plaintifi."  In  shewing  cause 
it  was  insfated  for  tiie  plaintiffs,  that  they  were  en- 
titied  to  retain  the  verdict  in  respect  to  the  answers 
to  the  fourth  and  fifth  questions.  The  defen^fe^ 
itwas  sidd,  were  gtulty  of  uf  inlHngement  witiita 
the  terms  of  the  dedaiation,  in  having  used  the  mat- 
ten  referred  to  in  those  aoswen,  tho*e  matten  having 
been  duly  spedfied.  and  behig  fit  subjects  for  B 
patent,  and  comprehended  witiun  tiie  terms  of  tiie 
patent  itself.  Some  discussion  took  place  as  to 
whether  the  defendant  had  been  shewn  to  have 
used  tiie  matten  referred  to  in  the  fourth  and  fifth 
answers ;  and  in  the  result  it  appeared  that  the  de« 
fendants  had  used  the  sending  of  signals  to  falter- 
medfate  stations,  by  means  of  duplicates  at  those  sta- 
tions, by  the  coifa  and  apparatus  used  at  the  terminal 
stations.  As  to  the  fifth  answer,  it  appeared  the  defen- 
dants had  used  an  instrument,  moving  in  a  vertical 
pkne,  which  they  call  a  magnetic  ringorindicator,  pro- 
dudngthesame,  or  very  nearly  the  same,  resnltas  would 
be  pioidaced  by  the  needle  described  in  the  specifica- 
tion. Bat,  as  the  jury  found  in  answer  to  the  third 
Snestion,  tiiat  the  magnetic  ring  and  indicator  of  the 
efendants  was  a  diArent  instrument  from  the 
needle  daimed  bv  the  plaintifi'  spedfication,  it  was 
insisted,  for  the  defendants,  that  the  use  of  the  nng 
and  infficator  was  no  infringement  of  the  patent. 
Thfa  objection  applies  only  to  so  much  of  the  alleged 
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illfiingements  as  conxistad  in  oaiiif  an  incttoment, 
or  portion  of  the  machineir  movins  in  a  vertial 
plane,  and  is  of  a  much  less  general  and  important 
gatore  than  the  objections  made  to  the  plaintiA' 
Tight  to  a  verdict  in  respect  of  either  of  the  two 
aUtted  infringements.  Tmb  first  of  these  objections, 
■nothat  whidi  was  munly  relied  upon  bjr  the  de- 
fendants was,  that  the  patent  of  the  plaintiff  being 
described  in  tiie  title,  and  also  tiie  inrention  patented 
being  described  in  the  whole  of  the  specification, 
wherever  mentioned,  as  an  inrention  "  for  improve- 
menta  in  giving  signals  and  sounding  alarums  m  dis- 
tant places,  by  means  of  electric  cuirents  trannnitted 
fluough  metallic  circuits,"  would  protect  the  im- 
provements of  the  patent  only  where  such  imph>ve- 
ments  are  applied  to  metallic  circuits ;  and  that  no 
use  of  such  improvements  would  be  an  infringement 
of  the  patent  if  the  electric  current  acting  on  the 
improved  machinery  was  not  wholly  transmitted 
fluraogh  a  metallic  circuit;  or  if,  as  it  no  doubt 
appeared  by  the  evidence,  the  electric  current  used 
fy  the  defendants  had  been  transmitted  through  a 
lucuit  not  wholly  metallic,  bat  through  a  circuit 
wliicb,  in  its  larger  portion,  was  not  a  continuous 
virethrougboDt,  l)Dt  was  made  up  in  a  proportion 
^liJch,  althongh  it  most  be  less  than  half  of  the 
lAoIe  drcnit,  might  be  a  ver^  large  one  by 
vting  the  earth  as  the  connection  between  the 
fwo  portions  of  the  wire ;  it  was  insisted  that  no  in- 
fiin^iBment  had  been  made  by  the  defendants, 
dr«  ilideed,  could  be  made,  so  long  as  the  circuit 
tbey  used  was  not  metallic  throughout,  but  was  to 
a  aobstantial  extent  non-metallic.  This  objection 
Ma  one  of  a  grave  character,  and  well  deserving  of 
eonsidaration;  but  we  are  of  opinion  that,  con- 
#f*'*""g  it  wiUi  reference  to  the  specification,  and  to 
matters  which  appeared  in  evidence  at  the  trial,  it 
oa|bt  not  to  prevail.  It  appeared  in  the  evidence 
iat,  at  the  time  of  the  ^rating  of  the  potent,  the 
transmission  of  the  electric  current  through  metallic 
dicuiis  was  known  ;  and  it  was  also  known  that  the 
power  of  the  current  mi^ht  be  increased  by  means 
at  coils  in  the  wire,  by  which  it  was  transmitted  so 
iM  fa>  deflect  the  magnetic  needle,  and  thereby  give 
tlie  signals.  It  also  appeared  that  after  the  grant  of 
llie  patent  it  had  been  discovered  that  a  la^  por- 
iion  of  the  wire  through  which  the  current  returned 

gUie  battery  might  be  dispensed  with  by  plunging 
(o  the  earth  the  two  ends  of  the  wire,  which  would 
hava-been  joined  by  the  part  left  out,  and  the  electric 
conent^  it  was  discovered,  would  thus  pass  from  one 
and  of  the  wire  to  the  other,  and  so  complete  the 
cncoit  as  efiectnally  ss  if  the  continuity  of  wire  had 
been  kept  up.  A  drcnit  on  this  principle  would  not 
be  whoUr  metallic;  it  ought  to  be  so  in  its  greater 
port;  and,  in  all  fliat  part  which  contains  the  coils, 
and  operates  on  the  needles  by  which  the  sifpiala 
tn  given.  Now  the  patentees,  by  the  specifica- 
tion, do  not  make  any  claim  to  metallic  drcidts: 
wliat  they  claim  is,  "improvements  in  f^ving  signals 
by  means  of  electric  cntrents  transmitted  through 
gifitallic  circuits :"  and  the  improvements,  as  appear 
By  the  specification,  consist  entirely  in  the  methods 
and  instruments  for  using  the  electric  current, 
aanuming  it  to  be  transmitted  by  means  open  to  the 
HattHc,  and  in  respect  of  which  the  patentees  make 
ao  cbdm.  The  drcnit  nsed  by  the  defendants  is 
metallic  in  all  that  part  which  operates  in  giving 
4pa]s,  and  in  all  the  parts  to  which  the  plaintttb 
^Deged  improvements  apply,  and  it  is  no  condition 
necessary  to  the  existence  of  the  improvements  that 
lite  drcnit  should  be  metallic  in  any  other  part  than 
that  widcb  contains  the  ooils,  and  operates  on  the 
.  needles;  and  there  is  no  donbt  that  the  patentees 
might,  without  any  alteration  of  the  descnption  of 
taax  bivention  as  contained  in  the  spedfioation,  have 
removed  all  colour  for  this  objection  if  they  had  used 
words  In  speaking  of  the  transmission  of  the  current 
ifhich  could  not  be  contended,  as  those  words  now 
ued  are,  to  be  applicable  only  to  currents  through 
dfcuits  wholly  metallic.  The  objection  in  question 
may  be  considered  as  it  regards  the  speciftcotictn,  and 
m  it  regards  the  title  to  tbo  patent;  and  with  re- 
mect  to  the  spedflcation,  St  is  to  bo  observed  that 
tbe  claim  of  the  patentees  bdng  for  improvements 
lint  all  Immediately  connected  with  or  dependent 
mon  each  other,  but  all  applicable  to  giving  signals, 
ac  by  means  of  electric  currents,  the  plan  adopted 
in  tUe  spedfication  was  to  give  an  account  of  the 
Whole  system  or  mode  of  trusmission  of  the  electric 
current,  for  the  purpose  of  giving  signals,  and  the 
modb  of  giving  those  signals,  sped^^g  afterwards 
tiM  parts  claimed  as  improvements,  and  either  ex- 
Iflesily  disclaiming  or  leaving  unclaimed  all  that  was 
not  expressly  claimed.  It  is  obvioos  in  such  a  ape- 
cilleation  that  a  part  which  describes  the  matter 
^tned  is  to  be  much  more  strictly  eonstmed  than 
taat  which,  thongh  necessarily  mentioned,  is  not 
^oken  of  ss  a  new  matter,  or  as  the  subjeot  of  a 
Mn^  but  only  as  something  known  and  necessary  to 
Mr  nlfened  to  for  the  purpose  of  explaining  the 
mini.  Considered  in  this  view,  we  think  the  sped- 
flmtian  in  speaking  of  metallic  drcaita  may 
pMperly  be  conddMed  as  comprehending  aU 
dKoto  which    ore   metallic  so   far   as   it   is 


z — 

matesial  to  &e  improvements  claimed  that  they 
should  be  so,  and  that  the  expression  in  question  is 
not  to  be  constrned  with  more  strictness  and  pied- 
sionthan  is  necessary  to  enable  it  to  fulfil  the  purpose 
of  explanation  for  which  it  was  introduced.  W^th 
reference  to  the  use  of  the  words  "  metallic  drcoits" 
in  the  title  of  tfie  patent,  it  was  agreed  that  the  pa- 
tentees, in  using  those  words,  would  mislead  a  parson 
who  was  in  possesoon  of  an  improvement  identieol 
with  the  plamtiA',  bot  which  ne  intended  to  nss 
in  giving  sipials  by  non-meiallic  circuits,  and  who 
mi^t  lutve  opposed  the  giant  of  a  more  oompre- 
hensive  title,  but  who  wonld  have  aoquiesoea  in 
one  confined  to  metallic  drcnita.  Bnt  it  appears  to 
us  (whatever  might  be  the  case,  supposing  uuiieuts 
transmitted  in  the  manner  used  by  tae  defndants  to 
hove  been  known  at  die  time  of  granting  the  patent), 
that  on  giving  notice  of  the  appUct^ion  ibr  tiie 
patent,  the  title  did,  in  the  actual  circumstanoas  of 
the  case  (that  is  to  say,  Ute  earth's  drcnit  not  being 
then  perfectly  known),  give  quite  sufficient  notice  to 
any  person  secretly  acquainted  with  that  discovery, 
or  thinldog  it  probable  that  some  sooh  discovery 
mi^t  be  made,  and  having  also  invented  improve- 
ments like  those  of  the  patentees,  to  pot  him  on  his 
guard  and  inquire  as  to  bow  ihr  the  proposed  pa- 
tent might  interfere  with  his.  It  appears  ts  us 
reosmable  to  hold  that  a  datm  for  a  patent  for  im- 
provements in  the  mode  of  doing  something  by  a 
new  process  is  sufficient  to  entitle  <hs  daimant  to  a 
patent  for  his  improvements,  when  applied  eiflier  to 
the  process  as  known  at  the  time  of  the  claim,  or  to 
the  some  pitMiess  altered  and  improved  bydisoOTaries 
not  known  at  the  time  of  the  claim,  so  long  as  it 
remains  identioal  with  re^od  to  the  improvemants 
claimed  and  the»  apidkadon.  The  second  ob- 
jection was  not  less  extensive  tiion  tiie  first, 
and  would  allow  tiie  fhll  nse  of  all  the  pa- 
tentees' impmvements,  supposing  them  to  be 
oaed  only  in  such  an  tfpuntaa  as  tlie  dafendtats 
used.  That  objeetion  wee  in  snbstaaoe,  that  the 
ntointiflV  patent;  was  for  a  system  of  giving  signals 
by  means  of  several  wires  and  converging  needles 
pointing  to  letters;  whereas  the  defendants  bad  used 
one  wire  only,  and  had  madesignols  by  conntim;  the 
deflections  (n  a  needle,  or  needles^  winch  was  (oond 
by  the  jury  to  be  a  different  system  fitim  that  of  tlie 
plainti&.  Thia  objection  Mip«Mn  In  us  to  be  founded 
on  a  wrong  canstnietien  of  the  speelflcaUon,  which, 
we  think,  shews  the  patent  not  to  be  for  a  system  of 
giving  sigMls,  bnt  for  cortain  diatinotaad  spedfic  im- 
provements ooMprehttiding  those  now  in  question, 
the  system  being  described  onl^  for  the  parposs  of 
explaining  tbe  improvements  clauned.  Another  ob- 
jection, somewhat  connected  with  that  last-men- 
tioned, was  urged  for  the  defendant,  that  the  breaches 
in  the  declaration  being  thM  the  defendant  had  used 
and  counterfeited  the  invention  of  the  patentees  was 
net  sopDortsd  by  theevidenoe  of  the  nse  of,  and  the 
countCT^ting  of  a  part  only.  Bnt  on  looking  to  the 
speeifleation  which  explains  what  the  invention  is,  it 
appears  to  consist  of  nine  specified  improvements  ; 
and  the  declaration,  in  speaking  of  the  said  inven- 
tions, is  to  be  oonsidersd  as  if  it  charred  tiie  using, 
&c.  of  the  said  inne  improvements,  and  is  soffidenUy 
proved  byshewiag  tiMt  one  has  been  used.  Itsp- 
pears  to  no,  thereibrB,  that  none  of  the  objections 
which  apjdy  to  both  gionnda  on  which  the  pMntiA 
daim  the  verdbit  ought  to  prevdl.  With  respect  to 
the  c4>}ectian  before  adverted  to,  aatothedaun  of  a 
verdict  regarding  tbe  vertical  needles,  on  consider^ 
ing  the  finding  of  the  jury  with  reference  to  the 
defendants'  instrument  in  conjunction  with  the 
claim  in  the  specification  at  page  23,  and  poragr^h 
123,  and  taking,  as  we  are  bound  to  do,  on  the  pre- 
sent inquiry,  the  finding  of  the  jury  to  be  correct,  it 
may  be  doubtful  whether  the  plaintiffs  can  claim  the 
verdict  on  thia  ground ;  but  it  appears  to  us  that  the 
use  of  a  dupIidUe  apparatus  at  intermediate  stations, 
which  the  jury  have  found  to  be  a  new  invention, 
and  which  was  undoubtedly  used  by  the  defendants, 
entitles  the  plaintiflb  to  retain  their  verdict  There 
was,  indeed,  an  objeetion  particnlsrly  applyin|[  to 
this  part  of  the  case,  which  it  is  proper  to  mention. 
It  was  inristed  that  the  giving  dnplicate  signals  at 
intermediate  stations  was  not  tae  proper  sulgect  of  a 
patent,  being  an  idea  or  prindple  only,  and  not  a 
new  manufectnre.  Bnt  we  think  the  pii^ntees  not 
only  comnranicated  the  idea  or  prindple  that  dnpli- 
cate signals  might  be  given,  bnt  shewed  how  it  might 
be  done,  namely,  by  dtqiEcate  apparatus  at  each 
station ;  and  that  this  is  a  fit  subject  for  a  patent. 
It  was,  indeed,  contended,  as  is  obvious  and  self- 
evident,  that  a  drcnit  having  a  distinct  coil  could 
have  intermediate  ones  also,  whidi  would  operate  in 
the  same  manner.  Bnt  it  appears  to  ns,  that  al- 
though it  mi^t  be  probable  £  priori  that  snchwonld 
be  the  case,  it  was  nutter  of  experiment  that  it  could 
practioally  be  done,  and  that  the  invention  of  the 
patentees,  althongh  simple,  was  one  for  which  v 
patent  mi^t  or  ought  to  be  granted.  If,  aa-  was 
mentioned  in  flie  argument,  the  defendants  hove 
enabled  intermediate  stations  to  send  as  well  as  to 
receive  communications,  it  is  a  very  important  im- 
provementr  for  which  this  invantan  may  probabtybe 


to  a  patent,  alfluaih  iksf  uy  i 
aniitiad  to  use  it,  nnlssi  by  the  loesce  d  I 
tenteea  of  the  less  perfect  inventloii  otvlid 
own  is  groondsd.  For  thaw  nanoi  w  M 
mie  must  ba  discharged.  Btkdkk 

cumm. 


ESRORS  FROM  THB  EXCHB)FE| 

Beportad  by  Faamaiox  BuuT,  Ski.  of  ili?n 

Temple,  BarTJiter-tt.Uv, 


"A 


Sidmrdttf,  Mm  17. 
(Before  Cakpbbi.1,    C.J.;    PATrssos, 
WioantAM,    CMoawsLL,   Eau, 
UAKS,  JJ.) 

Clwavs  ».  Jokis. 
Statule  of  Ztmitefioai— SmfeoM-Uhs. 

ht  at  aelitM  apoa  a  praiis«flfy  seb»M^ 
fndmtpleadei  iht  SMute qf  Umlmi 
plaintiff  tendered  in  mdtnet  as  cnMil 
tMe  dfflmdamt  eonUMng  at  ain,  M 
surper /iiM  fo  ie  on  <a*y  ^s  liiihmadk 
>bni^-"!843,  Osas.'s int.  o»  S»-Bif 
oiui  eonfsttdM  i<  warsirfkiaif  (oaaNrM 
tofindtheitttuupmOliStttilttfUm^ 

for  planMF,  if  theg  wen  -lif^  <!" 
Ani  fwid  the  171. 10».  to  the  plmti  Mf» 
tnth  note  i»anmlionwiUiin  lit  tmm»\ 

action.     Thtloamtd}adai,ata»tri,^\ 
mUkariiy  <tf  Willis  ».  NeirtuBi,  3  r.fi* 
iM,  mtlkatntrfitaifmttif»ti,iln^ 
tkimt,  and  rgmtti  it. 
Vtrbnl  itideme*  cf  aehtowbiftmlifffl 
part  qfpriacipid  or  inttrat,  ti  «#«*»■ 
a  oote  0K<  (/Me  SfciMs  (/UaMM 
Upon  a  KU  (fextepUent  to  fMnJiaf 
¥m,  bp  the  Qmrt  qf  jBrror,  «  "^  "■ 
tDOi  admiuibU  to  take  tkiemnttf tits' 
rf  Limiiaiiom,  and  ihoM  ktn  im<* 
and  tnbnutted  to  the  turf. 

WilUs  V.  Newham,5K*J-Sa"S5Ll 
This  waa  an  action  broa^  by  till  F""^ 
the  defendant,  Sarah  Jones,  opont  a^ij 
bearing  data  the  2nd  May.  Igft  •"Sfii? 
promised  to  psy  to  the  plamtiff  35K.  «"«■» 
tarest,  on  demand.  ^^j.^ 

The  defendant  pimdtd  (amoaBWjr 
important  to  the  present  iaqdiy)  l»»" 
mifeatiotta.  .  .  ^a 

Xi^««a«oii,— That  the  oansw  of*"'" 
daralion  mentioDed,  and  each  of  1**^ 
to  the  phdnliir  within  six  yean  aa'.'*''^ 
meneement  of  the  suit,  wheiwiix«a«"ir. 
The  oanse  was  tried  at  Henfard,  .Wf.*LL 


rue  oanse  was  tnen  at  taamm,  "-Tj,^ 
Rolfe,  at  the  Summer  Assjaes,  l^-^^Zi 
tiff  then  and  there  gave  in  •»"■•,?«.* 
order  to  shew  an  acknowledg«K^«*'Ji 
six  years,  ao  aa  to  prove  his  nfHafV';^ 
the  Statute  of  Umitalioos,  a  e^SIT^ii 
the  hand-wriling  of  the  o""**^ 
among  other  entries,  an  »°"«»"V"r,i, fc« 
to  be  an  entry  of/a  disburssnuat  W»  ^j, 
1843,  hi  the  words  and  firurei  **Stia  »' 
soy,—"  1843,  aeave's  &t  <«*5 JL« 
WheiMpon  the  ooansal  for**  I^Tjii* 
snch  entiry  was  sufficiene  e™"?  jTrf** 
the  jury  to  find  the  issue  ofca  atf^f^ 

tola  of  Uiaitttiona  ">««»"' l^iPuJ* 
jury  were  satisfied  that  the  i^^^ai 
smi  of  171. 10s.  to  tiK  plaintiff  to  ^^ 
sum  of  35W.  in  tiie  fir*  oo<^"21  ** 
mentioned,  within  six  y«"  ."«*??  h** 
meneement  of  &e  adioo  (*•  "f*?,^.  K* 
oommenoed  on  the  30fc  Oo**?'j!j'*iie 
learned  jadge  then  fadd,  aadMD«^g^ 


saidei 


fijdent  erideuoB  '»»^^wK 
inftvoaroftheph^';,, 


e  men  hbm,  ■»•  ."LZT w,ibiw^ 
that  the  said entnr.  notbeiog»gi»^(^^i 
ant.  was  not  n^dent  aiidniw  '^_^^lt 
find  tliat  issue  ii 

they  were  benad  lu  |«»»-  -■  —  .j^_-,  a^., 
for  the  defendant;  no  further  eiid«i»^  j, 

thereof  faaring  befaig  ««*»iTr**' 
jury  accordingly  gave  a  w^  ^» 
feadant;  upon  that  issue,  *^^S^r* 
dered  a  biU  of  eioeptioBi  to  »VTjjf  < 
or  direction  to  tiie  jury  ^J^j^Siif, 

nr*  ".w  ^.'^^^^-^  "^ 
to  toe  inrv  that  the  said  c^ 

the  defen^t,  was  not  ss 

them  to  find  the  said  issoe  in  "Ti^j  i-,(»tfc- 

bat  thaetiiey  wenrboand  i«P8^«*»^  »  « 

Issoe  for  tile  defendant,  » <«^r^  • 

port;  then»f  havmg  besn  gi*»  M^  ^^ 

Sal.  ttiereforei  fte  miji^t^^» 

~       ma  the 

suffldentevideBOsn U»^  ^ « 
find  tiiatiane  fa  fcvour  of  ^'TLii0t**l 
Uiejnryboandin  pofat  oflawtoftia^,,j»^l 
defendant,  notwitfctandiBgnD  ftw"^^^ 
been  given  in  support  tiJefwftjW'gr^^ 

in  snppoM  of  tiie biU of  ««E2Iai*»^*^ 
in  thia  OMO  ton*  apes 


ti»ja*»jff^iiil 

i-sfe-^Jj 


i  the  «s«i  '"^nj-»«" 
to  a  verfict  Wheresa  tti«  f^^^* 
signed  by  tiie  defendto^  »«  ^^^l,  iHi^^ 
tanded  i  ~  •    -  —  •" 


S^ss***' 
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excHCQUCR  ewMNant 


BXCHCpUCR  CHAWniER. 


CXeHCQVCR  OHAimER. 


3«o.  4,  e.  14,  B.  1.  (eommonlr  caBed  Lord  Ttrntn- 
ten's  Act),  eotitled  "An  Act  fcr mideriiig  •  writ- 
en  fflemorandam  neeeosiy  to  tiie  valtdity  af  oertain 
nomiaes  and  engsgementa."  It  bagiiH  tltiu : 
'  fflkereta,  by  an  Act  paned  in  Bagland  in  tlie 
ir«nt;r-fint  year  of  tlie  reun  of  King  James  the 
^iBt,  it  was,  among  otiier  miags,  mmHtd,  tiiat  all 
ctions  of  aocout,  and  npon  the  case,  otiier  tlian 
ndi  accounts  as  concern  die  trade  of  merchandise 
letween  mercliant  and  merdiant,  tkeir  factor*,  or 
errants,  idl  actions  of  debt  gtoimdad  upon  any 
sodinc  or  contract  witliout  speoialtr,  and  all  aetkms 
f  debt  Ibr  arrearages  of  rent,  sheuui  ke  commenced 
rttiiin  three  years  after  tbe  end  of  the  tlien  present 
essiou  of  Parh'ament,  or  within  six  years  next  after 
he  canse  of  snch  action  or  rait,  and  not  after :  and 
rliereas  a  similar  enactment  te  oontafaied  in  an  Act 
aased  in  Ireland,  in  the  tenth  year  of  tlie  reign  of 
Cing  Charles  tbe  First  i  and  whereas  varions 
oestions  hare  arisen  in  actions  fonnded  on  simple 
mtract,  as  to  the  proof  and  aflbot  of  aoknowieag- 
lonta  and  promises  ofloed  in  eridenae  for  Qn  par- 
oae  of  takmg  cases  ont  of  be  operation  of  the  said 
nactments;  and  it  is  expedient  to  prevent  each 
Qestbms,  and  to  make  prevision  for  |[>ving  effisct  to 
to  aaid  enacfanents,  and  to  the  intention  tneteof,  te 
(  enaettd.  That  in  actfons  «t  debt,  or  npon  the  ease 
ronnded  opon  any  simple  eontrad^  no  acknowledg- 
lent,  or  promise  by  words  aniy,  siiall  be  deemed 
olBdent  eridenoe  of^  a  new  at  contiming  ooninct, 
rhereby  to  take  any  ease  eat  of  the  operation  of  the 
edd  enactments,  or  either  of  them,  or  to  deprive 
my  party  of  Hie  benefit  thereof,  snlees  such  ae- 
oiovnedgment  or  promise  shall  be  made  or  con- 
niaed  by,  or  in  some  wtttiu  to  be  sigoed  by  the 
Noty  dtargeable  thereby ;  aodthatiriMte  there  shall 
to  two  or  more  joint  contractors,  or  eoecotors, 
IT  adminittratots  of  any  contractors,  no  snch  joint 
ontractor,  execntor,  or  administrator,  shall  lose  the 
lenefit  of  tiie  said  enactments,  or  cither  of  them, 
o  as  to  be  chargeable  in  respect  or  by  reason 
hIt  ot  any  written  acknowledgment  at  promise 
lade  and  signed  by  any  otbr  or  otnen  of 
bem :  pranmti  amapt,  that  nothing  herein 
ontsinedT  shall  alter,  or  take  away,  or  lessen, 
be  effect  of  any  ;iaymm/  of  any  principle  or  tn- 
ereit  made  bj;  any  person  whatsooTer,"  fte.  Wha^ 
hen,  is  the  evidence  reqnired  by  which  an  aoknow- 
sdgment  most  be  proved  in  order  to  its  taking  a 
tebt  out  of  the  statute?  The  statnte  reiiaires  that 
n  acknowledgment  or  promise  }y  vordt  oafv  '^all 
le  in  writing,  and  ^;ned  by  the  party  diargeable ; 
md  the  present  case  is  brooght  before  this  Ctioxt  for 
ha  express  purpose  of  considering  Willlt  v.  lf*v>- 
\am,  3  Yoong  &  Jer.  518.  That  case  is  not  ntis- 
bctory,  and  the  abject  is  now  to  review  that  deci- 
iion.  That  was  an  action  npon  a  promissory  note, 
to  whidi  the  Statnte  of  Limitations  was  pleaded, 
rhe  plaintiff,  having  proved  the  handwriting  of  the 
lefiandaRt  to  the  note,  called  two  witnesses,  who 
innved  verbal  acknowledgments  by  (he  defendant 
ihat  he  had  made  myments  in  respect  of  the  note 
Hrlthin  six  years.  The  learned  judge  was,  however, 
)f  opinion  that,  although  proof  of  actual  payment  of 
interest  would  be  an  answer  to  flie  Statute  of  limi- 
tations, within  the  provisions  of  the  9  Geo.  4,  c.  14, 
ret  evidence  of  an  aoknowledgment  of  payment  was 
ritiiin  tiie  miscMef  that  statute  was  intended  to 
prevent,  and  nonsuited  the  plaintiff,  giving  him 
e«Ve  to  move  to  enter  a  verdict  for  the  amount  of 
lie  plindpal  and  Interest  due  npon  the  note.  A 
rate  was  afterward*  obtained,  and  the  matter  ai^ed: 
yot  the  Conrt  discharged  the  rule,  on  the  gronnd 
hat  the  evidence  was  not  suiBcient,  under  the  9 
3so  4,  c.  14,  to  take  the  case  out  of  the  Statnte  of 
Umitations.  The  statute  9  Geo.  4,  c.  14,  made  no 
Bfference  in  proving  payment;  and  the  object  of 
Ike  Act  was  to  prevent  a  verbal  acknowledgment  of 
he  debt.  A  payment  must  appear  to  be  the  pay- 
Bent  of  a  debt  and  a  part  payment  for  a  larger  sum, 
nr  A  less  for  a  greater  amount,  and  to  the  party  to 
^m  it  is  due.  Walert  v.  limHiu,  2  C.  M.  &  R. 
fZS,  somewhat  narrows  that  of  V^iUlt  v.  IfgwHam; 
hae  part  payment  having  been  proved  otherwise 
■hsa  by  admissions,  it  was  held  that  oral  dedara- 
Ions  were  receivable  to  shew  that  the  payment 
^ten  msde  had  been  apnnpfiated  to  the  debt  in 
luestion.  rCAxratLi.,  C.J.— The  learned  jndges 
rho  decided  the  case  of  WVttt  v.  Netelkam  seemed 

0  think  that  thero  mast  be  evidenoe  of  payment 
mdsr  the  band  of  the  defendant,  signed  by  him.] 
Fes;  bat  in  many  of  the  sobseqaent  cases  the 
Odges  have  thrown  donbts  upon  its  correctness.  In 
Bmlev  V.  Aihtou,  12  A.  ft  E.  4^  Lord  Denman 
■id;  "  If  I  were  now  for  the  first  time  called  on  to 
mt  a  construction  npon  this  Act,  I  should  be  of 
ipinion  that  any  proof  of  part  payment  was  suffi- 
&Dt— that  was  my  first  impression;  bnt  WtUit  v. 
Vtwham  and  Water*  r.  t^ntpKiu  have  established 

1  dUfeNnt  doctrine."  [Crbsswiu,  J.  —  Have 
Mt  the  Court  of  Ek.  aetad  reoentiv  npon  the 
boner  decision  of  WfUh  r.  Newham  f\  Tes.  fliey 
ppear,  in  fiwL  to  have  done  so,  Decauae  die 
ue  has  not  been   overrolBd.      la   Miuhtt  v. 

rjv«(a;nir.  &w.sn,itwuw,  ifthooi^  strong 


onfaian*  them  also  were  oxpieaied  that  flie  eMe'piiMiMlor!ntenitiaevMeMeoftiieaabaisteMe«r 
of  TFitK*  T.  Newham  was  wrong.  Parke,  B.  \  tiie  debt,  and  shews  that  the  payee  has  a  demand 
says,  "  My  feeling  certainly  is,  that  those  ded- 1  against  the  party  who  makes  the  payment.  Bit 
sions  {WillU  v.  Newham  and  Baylty  v.  Ath-  what  is  there  in  this  proviso  to  exempt  this  caitt 
fmt)  have  gone  too  for;  bat  sitting  as  we  do,  |  fh>m  tiie  general  operation  of  the  statute  ?  It  boot 
with  a  co-ordinate  jarisdiction  only,  we  cannot  that  notlung  therem  coataiBed  shall  alter  the  moda 
over-role  the  judgment  of  the  Court  of  Queen's  \  at  proving  oy  words  only  tlia  acknowledgment  of 
Bench."    He  mtimated,  however,  that  the  plaintiir  payment,  but  that  it  shall  not  lessen  the  eflact  of  any 


might,  in  a  fresh  action,  bring  error ;  and  he  added, 
"  W  it  comes  before  us  in  that  ahape,  I  shall  tiien 
hold  myself  folly  at  liberty  to  conmer  it  indepen- 
dentlylaf  the  cases."  And  Lord  Abinger  said,  "  If 
this  question  were  r«r  integra,  I  riionld  certainly  aay 
that  the  mode  of  payment  of  principal  or  interest 
was  left  by  Lord  Tenterden's  Act  to  be  proved  as  at 
common  taw ;  bnt  we  are  not  sitting  here  as  a  oomrt 
of  error."  "  My  impression,  however,  is,  that  the 
Act  of  Parliament  has  been  pressed  beyond  its  inten- 
tion." In  Bnen  v.  Gething,  3  Q.  B.  740,  an  action 
upon  a  promissory  note,  to  which  the  Statute  of  Li- 
mitations was  pleaded.  Plaintiff  gave  evidence  that 
defendant  had  paid  5s.  on  aocoont  of  the  note.  He 
then  offered  to  prove  that  defendant,  on  a  subse- 
quent occasion,  admitted  orally  tiiat  he  had  made 
such  payment  on  the  above  aooouat,  it  was  held  that 
the  Utter  evidence  was  not  exdnded  by  the  9  Geo.  4, 
c.  14,  8.  1.  In  HoeMen  v.  Barridge,  2  VTras. 
Saunders,  64,  n.  (0,  there  are  remarks  npon  the  on- 
satidhctory  nature  of  the  decision  of  WUtle  v.  New- 
ham, and  the  oonstmction  of  the  Act  as  mit  upon  it 
by  that  case  is  uncalled  for.  In  Clark  v.  Abm- 
mder,  8  Scotlfs  N.  R.  158,  some  doubt  is  also 
thrown  upon  the  case.  In  Eastwood  v.  Samlle, 
9  M.  &  W.  615,  Rolfe,  B.  at  tiie  trial,  ruled  ad- 
versely to  Willi*  V.  Newham,  bat  the  Conrt  of  Bx. 
confirmed  the  case,  at  the  same  time  Aldereon,  B. 
observing,  he  did  not  concur  in  (hat  decision  of 
Willi*  V.  Newham,  but  felt  bound  by  the  autiKxi- 
ties,  until  they  were  corrected  by  a  superior  court." 
Suppose,  fbr  instance,  a  delivery  of  part  goods  as 
payment  wen  to  take  place,  and  a  nofiflcation  of  it 
to  the  other  side  that  snch  part  payment  had  taken 
place  in  that  way,  it  would  not  be  sufficient,  ac- 
cording to  the  decision  of  WilH*  v.  Newham  i  that 
case  luw,  however,  met  with  disapprobation  from 
nearly  every  judge  who  has  had  any  occasion  reoentiy 
to  remark  upon  it;  there  are  no  words  in  the  statute 
which  will  authorize  or  justify  such  a  oonatmction  as 
that  case  has  put  npon  it ;  and  the  question  being 
now  raised  for  the  opinion  of  a  Court  of  Error,  this 
Court  will  ovmmle  it. 

Oreave*,  Q.C.  (Crot^  with  him),  fbr  the  defend- 
ant in  error. — Tlie  ruling  of  the  learned  judge  at 
Nisi  Prius,  in  this  case  was  quite  ooirect,  it  was  in 
accordance  with  the  case  of  WiHf*  v.  Newham,  and 
the  subsequent  cases  npon  the  sabject;  that  case 
was  decided  more  tlian  twenty  years  ago,  and  has 
been  followed  and  acted  upon  ever  since.  The  case, 
it  appears,  was  ftatlv  argued,  and  time  taken  to  con- 
sider the  jndgmenq  of  the  Court,  which  was  subse- 
quentiy  delivered.  [C  aufbell,  C.J. — It  is  nothing 
extraordinary  to  calf  upon  a  Court  of  Brror  for  the 
fbst  time  to  reconsider  or  overrole  a  ease  that  tns, 
like  WUR*  V.  Newham,  been  so  often  doobted.] 
SfJII  this  case  is  dtarlj  within  the  statnte,  when  it 
comes  to  be  looked  at.  The  statnte  is  directed 
agunst  the  proof  and  the  efket  of  tiie  thing  proved ; 
the  first  danse  of  the  9  Geo.  4,  c.  14,  relates  to  the 
mode  of  proof  and  the  proviso  to  the  efiect  of  proof 
(he  here  read  the  redtal  of  the  9  Geo.  4,  c.  14,  in 
see.  1,  and  the  enacting  clause  referred  to  antt),  and 
contended  that  the  dause  distinctiy  pohited  to  tite 
proof,  and  that  this  ease  fell  witUn  the  term*  of  the 
recital,  and  that  the  proviso  did  not  in  any  way  atter 
ite  effect  or  the  evidence  necessary  to  establisfa  (he 
proof  required!by  the  clause.  As  Mr.  Baron  Gairow, 
observes,  in  delivering  the  judgment  of  the  Conrt  in 
that  ease :  "  To  prevent  such  questions,  and  to  give 
effect  to  the  existing  enactments,  this  Act  waspasaed, 
which  contains  a  particular  provision,-^' that  in  ac- 
tions of  debt  or  upon  the  case,  gronndled  upon  any 
simple  contract,  no  acknowledgment  or  promise  by 
words  only  shaU  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  said  enactments,  or 
either  of  them,  or  to  deprive  any  party  of  the  benieftt 
tiieraof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to 
by  signed  bv  the  party  chargeable  thereby.' "  Upon 
this  part  of  the  statnte  it  is  imponible  to  raise  a 
doubt.  The  Act  savs,  if  a  debt  be  of  more  than  six 
years'  standing,  it  shall  not  be  taken  ont  of  the  Sta- 
tnte of  LimU^ions  by  a  loose  and  vague  oonvena- 
tfon,  which  may  be  misrepresented,  but  only  by  a 
wntten  promise  or  acknowledgment,  sigued  by 
tlie  party  to  be  diarged  tiiereby,  which  cannot 
be  misrepiesented,  and  cannot  deorive.  But  it  is 
said  that  a  sabseqnent  part  of  the  Act  expready  eon- 
templates  a  case  like  the  present  and  leaves  thia 
case  untouched.  The  proviso  is  in  fliese  words:—- 
"Provided  dwavs,  that  nothing  herein  contained 
shall  alter,  or  take  away,  or  lessen  tiie  ^feet  of  any 
payment  of  any  pitadpal  or  interest  made  by  any 
person  whatsoever."  This  proviso  IravM  the  case  as 
(Im  former  part  of  the  daoae  left  it.    Ikymaatefl 


payment  if  properly  prared.  It  appears,  tiierefor^ 
tiiat  Hie  ptwiuui  eoaetment  moat  be  engrafted 
aponthisproviao,  and  that  the  whole  must  be  taken 
together,  namdy,  that  tiie  payment  must  be  proved^ 
not  l>y  a  veriwl  acknowledgment,  but  by  evidenoe  «f 
(he  actual  payment,  or  by  a  writii»  such  as  the  Att 
requires,  and  that,  beteg  so  proved,  it  shall  hare  th» 
same  eftet  it  had  befowthajaasingof  the  Act  Mtj 
BaronGsRowprooeedad.  "uitheooorseof  tiiearg** 
ment  tiie  case  of  an  aoeoant  current  waa  pot,  in 
iriiich  the  party  Aarwu  Umself,  and  takes  credit  fat 
pnmente  made  by  Um;  and  it  was  said  dkaH  not 
thto  be  evidence  to  take  tiie  case  out  of  the  Slatattt 
of  Lhaitalians  ?  I  aiiswei%  no,  becaose  the  Act  aayt 
(he  defendant  rtiaH  not  be  charged  except  by  ma 
aoknowiedgineiit  in  writing  rifued  Dy  him.  It  asaal 
be  a  writing  witk  tin  aalammtv  of  a  signataBe,  aal 
nothing  short  of  (bat  can  Und  the  party/'  The  Jadg" 
ment  then  proeeeded  to  sfeite,  tnait  tiie  eaae  wa« 
witiiM  the  Tn4anhief  eqaaUr  aa  the  ease  of  a  uitimisa 
or  adnowlB^mettt  which  it  was  admitted  wouH 
be  nnamnlaiin  anleas  in  writing  signed  by  tha 
partv.  [EairS,  J.-^  part  paymeot  n  proved'  by 
wontt  Mtiy,  is  that  any  adaiowtedgmaot?]  U 
wooM  not  he  enough  to  move  that  a  defendhM 
merely  sain  so,  (^em  nitiat  be  a  wntten  docnmaDt  f 
the  caaea  of  Watmtr.  TbmUia,  2  C.  M.  ft  K.  JiSj 
and  Barlev  v.  AiMm,  12  A.  ft  E.  493t  are  both 
cases  in  fiwour  of  tiie  defendant  in  error,  and  cottt, 
firm  the  case  ot  WUHar.  Nlnekam ;  the  bttervMlr 
in  uimnptU  for  amaay  lent  to  defendant  fbr  Id* 
(kthei^  benefit  and  an  entry  made  by  defendant  aa 
deik  of  Ab  plaintiff,  bi  tiw  ^dntiff'a  ledger,  wbsraltt 
pbintiff  gave  defendant  eraffit  ibr  a  put  payneotf 
within  six  years  by  his  (ather,  was  bdd  not  *•  IM 
a  saffieilmt  writmg  aigoed  by  the  psrty  wiHrin  ik* 
9  Geo.  4,  e.  14,  to  rebnt  a  plfea  of  tha  Sbatttie  ef 
Idiaitations.  [CAMPnaLi.,  C.J.— My  brotiier  ft*. 
teson's  jtidgment  there  is  in  effect  dnectly  oontrari^ 
to  TfUNt  T.  Ntwikam.  Mavia.  J.— Suppose  the  ata# 
of  a  written  paper  sigiwd  by  tlie  party  to  be  ehaiaed^ 
that  party  aekiiovdadged  payment,  and  it  waa  antr*' 
wards  deaily  shewn  tiiat  no  payment  vrai  ever  iit 


foot  made,  do  yo«  contend  that  woidd  be  good,  or 
within  the  Aet?]  No,  I  should  say  it  would  mUb 
In  Bda»  v.  Dudflttd,  1  a  B.  307,  the  Conrt  taid  i» 


was  indeed  contended  that  parol  evidence  waa  llacl^ 
missiUe  to  explain  die  character  of  tiie  acts  ndleA 
on  to  prove  aeeeptaaoe,  for  tliat  to  admit  it  wooM 
let  in  all  tiie  faeunwBienea  whioh  tiie  statotwwaa 
intended  to  prevent.  No  eaae,  however,  wairauM 
tile  hriding  the  nde  so  sMct^  nor  does  oonvenleiMV 
require  it,  for  where  tliere  is  the  frandalion  of  aa 
Act  alone  to  baild  upon,  (he  admission  of  dedaraw 
(tons  to  expban  that  Act  lela  in  only  tiiat  unamij*' 
able  degree  of  uosertainty  to  which  all  transaction* 
to  be  proved  fay  ordinary  parol  evidenoe  are  Habtev 
Upon  ttda  pitedpto  slat.  9  6eo.  4,  c.  14,  s.  1,  ett  • 
very  analogouB  maCtar,  haa  been  construed  iti 
the  Coort  of  Ex.  For  whilst  in  IHtfirv.iViw 
ham  tt  was  held  lt«tpart  payment,  totake  acata  onS. 
of  the  Statute  of  LiaiNBtions,  oouldnatbeproifoiffey 
a  verbal  admowledyeat  eiiqr)  it  was  hdd  in  Wat*r» 
V.  Ibawtta*.  that  whereanim  had  been  paid  without 
any  statement  on  wiiat  account,  dedarations  were 
admissible  to  explnn  on  wlmt  acoount.  In  BaHdon 
V.  WaltOH.  1  Ex.  617,  thia  qnestion  was  mudi  dis- 
cussed hi  this  CkMftt  bnt  tha  point  was  not  daaided, 
and  the  aigumente  tbaie  oaad  for  the  defendant 
in  amr  I  a^ht  wall  adopt  hare.  In  Waitmum  v«r 
JTeviMMm,  I  Ex.  1».  Aldaraon,  B.  said^  Amiiyv. 
AMim,  and  other  oaaaat  ham  eatebliahed  thatthe 
adBtowledgmant  of  paj  Lieut  mart  be  in  wridttg, 
signed  by  the  party,  or  tiie  foot  of  payment  m«Mt  be 
proved.  Lord  Abinger's  indcmeat  in  tfydlr  v.  Ai^to 
nard,  1  M.ft  W.iaatto  m  the  defendaMT* fovmr. 
This  case,  therefore,  foils  within  the  intent  andob- 
jectoftbeAetiandnaUliar  tiwworda  northeta*i» 
of  tha  Act  have  hare  been  ownpiied  with,  the  aaHn- 
ritiea  upon  the  unistt<wtlon  of  that  statute,  <to»  tiMF 
(IBM  it  passed  until  iww,  iMve  been  uniform,  and  M 
aooordanee  mAWUUar.  Newham,  and  tha  Cavt 
wfll  not  lifMy  dMMt  foam  ft. 
JOnWajn  inrapv* 

CAMraut.,  CJ.  aM,—l  am  of  0|dnion  that  tiUf 
time  haa  oeme  whan  (he  decision  of  the  Ga«(  aff 
Bx.  in  the  ease  of  WUUt  r.  Ntwham,  nnat  tm 
ovemdadl  The  qoeMion  apen  this  reoard  is,  wtteM 
tlier  ita  an  aeifatt  one  nroBdaaarvnoto,  an  enttylhaflt 
aeooBBl-)>aok;of  tiw  dafondaMrs,  te  hw  own  hawi> 
writing  birt  not  alfnad  by  her,  that  she  has  paid  ai> 
terest  vrititik  sia  yaara,  be  reoeivaUe  as  evidfeiMrtv 
go  to  the  jary,  to  take  the  ease  out  of  tiie  Stetniwaf 
Lhaitationa  (aiJte.  1,  a  16),  by  reason  oftheMf 
actments  in  9  Geo.  4t  •.  M,  contnRmif  eatted  £(n< 
TanterdanT*  AetL    Iithal  evidenoe  ibr  tbe^r  It 
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oordanoe  with  the  deciiion  ia  Willii  ▼.  Nneham, 
that  it  was  not^  and  if  that  caae  i*  good  law,  the 
jndge  wai  light  in  deddinc  that  it  was  not  teoeinble 
a*  endence,  to  go  to  the  yaj  to  take  the  oaie  out  of 
the  Statute,  of  Limitationa.  Now,  doea  the  Act  ny 
that  the  entry  moat  be  ngned  by  tlie  party  ?  or  that 
a  defendant  shall  not  be  charged  except  byanao- 
knowledgment  in  writiDg  signed  by  him.  Does  the 
Act  aay  so  or  not?  In  my  opinion  die  Act  says  no 
sodi  thing;  and  we  must  be  careful  not  to  extend 
what  the  Xet  reallv  does  sar.  The  Act,  9  Geo.  4,  c 
14,  in  tlie  preamble  says,  toat  questions  have  arisen 
at  to  the  proof  and  effect  ol  acknowledgments  and 
promises  offered  in  eridence  for  the  purpose  of  taking 
the  case  out  of  the  operation  of  the  enactments  ana 
the  statute,  is  to  go  on  so  as  to  guard  agidnst  such 
questions  afterwards  ariang.  Before  tus  statute 
passed,  imder  the  old  Act  (21  Jas.  1),  there  were 
three  modes  in  practice  to  take  a  case  out  ot  the 
•tatute : — 1st.  An  acknowledgment  by  wosds.  2nd, 
A  Homise  by  words.  3rd.  Ayment  of  part  of  the 
■cmcipalor  part  of  the  interest  We  shall  see  whe- 
filer  this  statute  does  not  confine  itself  to  the  two 
first,  leaving  the  third  paecisely  aa  it  was.  The 
words  of  the  Act  of  Geo.  4  are,  that  no  acknow> 
Mgement  or  promise  by  words  only  shall  be  deemed 
safodent  eridence  of  a  new  or  continning  contract, 
wherebytotakeany  case  out  of  the  operation  of  the 
nid  enactment,  or  any  of  them,  or  to  dqiriTs  any 
narty  of  the  benefit  thereof,  unless  such  ac- 
■aowladgment  or  promise  shijl  be  made  or  con- 
tained by  or  in  some  writing,  to  be  signed  by  the 
party  to  be  chargeable  thereby."  Do  those  words 
iMet  the  case  of  proving  the  payment  of  principal 
<w  interest,  or  lessen  the  effect  of  the  payment  of 
ue  pnndpsl  or  interest,  or  the  admowladgment 
diat  either  haa  been  paid  ?  I  tliink  it  does  not,  be- 
«aate  it  is  confined  to  ptomiaes  or  acknowletlpnents 
by  words  only.  Then  we  have  the  proviso  tMt  no* 
aing  herein  contained  shall  alter  or  take  away  or 
lessen  the  eflbct  of  any  pavment  of  any  principal  or 
interest.  Does  not  tbat  allow  the  proof  and  &ct  of 
Myment  to  remain  aa  it  was  before  the  Act  of  Geo. 
4  passed,  and  leave  the  proof  of  payment  on  account 
enetly  as  it  was  before ;  It  seems  to  me  that  the 
construction  of  the  Act  of  Parliament  ia  plain,  and 
that  it  cannot  be  sustained  by  anjr  other  construe- 
^on.  There  is  no  case  which  deodes  that  such  an 
entry  aa  this  is  not  evidence,  exceptinE  WiUit  v. 
Ntwkam,  and  the  cases  whidi  are  oeciaed  upon  it, 
and  there  aro  many  dicta  of  judna  against  the  ded- 
•ion  there.  But  judgee  at  Nisi  nius  and  elsewhere 
have  not  fdt  bound  to  reverse  the  soleiui  dedsion  of 
sfUl  court,  without  having  the  opinion  of  a  court 
of  error.  We  think  that  this  was  evidenoe  whidi 
•honld  have  been  submitted  to  the  iory  to  take  the 
ease  out  of  the  statute.  It  would  have  been  very 
extraordinary  if  Lord  Tentecden  had  intended  to 
make  inadmissible  such  evidence  as  this,  and  I  do 
■ot  think  he  did,  or  that  the  words  of  the  Act  war- 
rant such  a  deddon.  The  effect  of  our  decision  will 
be  to  let  in  verbal  evidence  of  an  admowladgment 
of  payment  of  part  of  the  prindpal  or  interest;  but 
the  legislature  mnrt  have  supposed  that  more  mis- 
ehief  would  arise  &om  exdoding  snob  evidence  than 
from  adnutting  it,  otherwise  it  would  have  used  words 
that  would  qiply  to  that  ease,  as  wdl  as  to  a  mere 
promise  or  admowledgment  in  words  only.  The 
jodgment  will  therefora  be  for  the  idiuntiff  in  error, 
•ad  then  must  be  Matrs  dtiiaeo. 

Judgment  for  tk*  plamlifut  error. 

IS  BSBOB. 
Satmrdag,  lUf  17. 
BoosBT  V.  JnrrBKTS. 
Chpj/ritJU—BigJU  qf/brtigner  to,  te  fiit 
eotmlry, 
A  foreipner  rteident  abroad  wutg  aepthr*  eopyrigil 
m  Iku  eotrntrn  i»  atnrk  fint  fitiUiked  ig  hh» 
w  tmthor,  or  at  amtkor'*  migiue  i»tkii  eomUrg  i 
wmeh  ia*  mot  bee»  mmde  piOilid  juris  bg  a  jmv- 
vJOMf  ptMiealbm  eleewkere. 
So  alto  ioot  a  BrUith  tutjtel,  to  wAow  lueh  work 
it  aligned  bg  tke  foreign  <mtkor,  gain  lueh 
right. 
.  BooMg  V.  Purdttg,  4  Bx.  145,  ovsnuled. 

Osst.— The  dedantion  stated,  that  at  the  time  of 
the  oommitting  by  the  defendant  of  the  grievance 
thereinaiter  mentioned,  the  plaintiff  was,  and  from 
hence  has  been  and  is,  the  proprietor  of  the  copy- 
right in  certain  boolcs,  being  musical  oompontioitf, 
&c  in  the  opera  of  La  Sonnambula,  of  BelUni, 
wUdi  said  several  bo(dcs  had  eM:h  of  them  been  fint 

EUished  in  that  part  of  Great  Britain  called  Eog- 
id,  and  which  bad  each  of  them  been  first  pub- 
lished withm  twenty-eight  years  then  last  past,  and 
whidi  said  several  copyrights  wen  subsisting  at  the 
•evenl  times  of  the  committing  by  the  defendant  of 
the  said  grievances,  &c.:  yet  the  defimdant,  not 
being  the  proprietor  of  the  said  oopvrigbts,  &o, 
heretofore  after  the  passing  of  the  5  &  6  Vict,  c  45, 
and  within  twelve  months  before  the  commencement 
«f  the  suit,  &c  anlawfUly,  &c. 

Defendant  pleaded,  ftnt,  that  plaintiff  was  not 
proprietor  of  the  oopvrif  ht,  aa  in  the  declaration 


mentioned.  Secondly,  that  there  was  net,  at  the 
time  of  the  oommitting  of  the  said  supposed  ^ev- 
aacea,  a, subsisting  copyright  in  the  composition, 
iriiereupon  issue  was  joined. 

At  the  trial  of  the  case  befinre  RoUe,  B.  the  fol- 
lowing £u;ts  appeared : — Bellini,  a  foreigner,  com- 
posed the  opera  of  La  Bomtambula,  in  tlie  year 
1831,  when  it  was  performed  with  much  success  at 
Milan.  In  February  1831,  a  Signer  Rioordi  pur- 
chased tiie  opera  of  Bellini  and  the  managen  of  the 
theatre,  under  aa  instrument  which,  according  to 
the  law  of  Austria,  was  suffideat  to  transfer 
the  copyright,  but  there  was  no  attesting 
witness  to  it.  On  the  9th  June,  1831,  Rioordi 
assigned  the  opera  by  deed  to  the  phintiff,  who 
caused  certain  air*  to  be  entered  at  Statjoners*- 
Hall ;  oopiea  were  also  deposited  at  tiie  British 
Museum.  The  plaintiff  procured  the  airs  to  be  duly 
enteredundertbe5&6Ticte.45.  Subsequently tiie 
airs  alleged  to  be  an  infringement  of  the  plaintiff's 
copyright  wara  purcliased  at  ttia  defendant's  shop  in 
London.  The  drenmstances  were  similar  to  thoae 
in  Booeeg  v.  Pvrdag,  4  Ex.  175;  and  Bolfis,  B. 
having  nued  in  accordance  with  the  dedsion  of 
the  Court  of  Ex.  in  that  cas^— that  s  foreign 
author  resi^Ung  abroad,  who  composes  a  wane 
abroad,  and  smds  it  to  this  country,  where  it  is  first 
published  under  his  authority,  aojairea  no  copy- 
right therein.  Ndther  doea  a  Bntish  subject,  to 
whom  such  work  is  assigned  by  the  foreign  auttior, 
gain  any  such  righL 

A  bill  of  exceptions  waa  then  tendered  to  that 
ruling,  in  order  to  take  the  opinion  of  a  Court  of 
Error  upon  flie  subject 

BtnUl  appeared  for  the  plaintiff  in  error. — ^Ihis 
case  comes  Wore  the  Court  by  way  of  a  bill  of  ex- 
ceptions to  the  ruling  of  Baron  Rolie.  The  object 
is  to  bring  under  review  the  decision  of  the  Court  of 
Ex.  in  the  case  of  Booeeg  v.  Pvrdag,  4  Ex.  145, 
to  raise  the  question  whether  there  can  be  any 
copyright  for  a  foreigner  in  this  country,  or  whether 
such  a  right  could  be  vested  in  any  penon  who  pur- 
chased of  that  foreignar.  There  is  another  qnestion— 
whether  there  could  be  any  assignment  by  a  fore%ner' 
of  aportion  of  the  copyright  to  beoonfinedto  Oieat 
Britain,  and  whether  an  aasignmeot  made  in  Milan 
ought  to  have  been  attested  by  two  witnesses.  The 
facts  were  these : — Booeey  was  aa  Ent^ish  subject : 
he  had  purchased  the  copyright  in  La  Sonnambula 
of  a  foreigner,  and  having  purchased  that  right  was 
the  firM  person  to  publish  it  in  this  ooantn.  He 
badthos  ajn^at^yacM  title  against  the  worid;  that 
title  was  sought  to  be  impeached  by  the  defendant, 
and  his  ground  for  doing  so  was  tbai  the  work  which 
he  bad  purebased,  and  was  the  firrt  to  publish  here, 
was  originally  composed  by  Bellini,  a  foreigner,  out 
of  the  British  dominions.  Bdlini  had  tiansiierred 
his  interest  in  the  work  to  Rioordi,  at  Milan.  Ricordi 
came  to  England  and  transferred  the  right  which  he 
bad  so  acquired  to  Boosey,  so  fitf  as  regarded  the 
copyright  in  the  British  dominions.  The  main  ques- 
tion waa,  whether  an  Engliah  subject  could  acquin 
from  a  fordgner  the  copyright  of  a  work  which  was 
first  published  in  this  country.  If  a  foreigner  could 
acquiro  a  copyright,  he  could  transfer  such  right, 
and  if  he  had  no  ri^^ht,  cnntd  he  not  give  such  per- 
mission to  an  English  subject  as  to  enable  the  Eng- 
lishman to  acquire  the  right  to  protection  ?  On  the 
other  side  it  was  ssid  thaw  was  no  property  in  the 
foreignerorintheEnglisbsubject;  butit  was  now  sub- 
mitted that  such  a  work  was  property  befora  the  sta- 
tute of  Anne,  and  by  the  common  law.  The  8th  Anne 
was  Uie  first  statute  passed  for  the  protection  of 
property  of  this  description — of  literary  property. 
[Maulb,  J.  —  Suppose  Homer  bad  a  copy- 
right, he  could  go  about  and  redte  his  works. 
Cahpbbll,  CJ. — And  might  have  had  an  injunc- 
tion.] If  there  was  the  copv  of  one  effusion  of  a 
man's  brain  he  might  withhold  it  or  lend  it  or  dis- 
pose of  it  The  statute  of  Anne  was  dedared  to  be 
for  the  encouragement  of  learning  by  vesting  the 
copyright  in  the  author  of  liteiaiy  works,  and  it  en- 
acted, that  after  1710  the  author  of  any  book,  who 
bad  not  transfened  it  to  any  other,or  the  bookseller 
who  bad  porobased  it,  ahould  have  the  right  If  the 
right  existed  in  the  author,  an  alien  was  entitled 
equally  with  a  natural  bom  subject  If  it  wss  pro- 
perty, it  wss  self-evident  an  alien  was  entitled. 
[Campbbi.i.,  C.J. — In  personal  property  the  law 
made  no  distinction.}  By  7  &  8  Vict  c  66,  iJiens 
might  hold  any  description  of  personal  property.  If 
foreigners  had  a  right  by  common  law,  bow  were  they 
affected  by  the  statute  of  Anoe  ?  One  qnestion  here 
is,  is  it  property  at  all  in  an  Eo|;lish  subject  or  a 
foreigner  ?  I  contend  it  is,  snd  that  it  existed  at  com- 
mon law  before  the  passing  of  the  statute  of  Anne. 
[Camphbix,  CJ. — Why  do  you  wish  to  go  to  the 
common  law  ?]  Because  it  will  be  said  on  the  other 
side,  that  the  statute  applies  only  to  British-bom 
subjects ;  either  the  statute  does  or  does  not  apply ; 
if  it  should  be  held  to  do  so  it  will  be  sofBdent  for 
the  plaintiff;  if  not,  then  the  right  exists  at  common 
law,  and  is  equally  entitled  to  protection.  [Camp- 
Bxu,,  CJ. — A  court  of  equity  will  grant  an  iqjonc- 
tion  against  the  publication  of  a  latter  by  him  to  whom 


it  is  addrosaad  there  ia  no  statats  far  tht]  1^ 
then  is  the  languaga  of  the  slatits  of  Im,  i 
assumes  that  psoperty  existed  ia  it  froatiitltlt 
InAfUforv.  Tayior,  4  Bur.  2303,01  Ins d« 
upon  that  subject)  WHlis,  J.  at  pe.  2a  8)L 
and  Aston.  J.  at  pp.  2340, 2345-6,  srsileimlii 
the  statute  of  Aniie  is  in  aiEraunoeof  Uieenlaa 
of  copyright  at  common  law,  thoi^  it  astAi 
the  ooouDoa  law  rii^t ;  aad  ia  Millari.  Ttfkt.U 
qwdal  verdict  finds  that  befixetiieststAofim, 
it  was  usual  to  purdiaae  from  aathontliefaiM 
copyright  of  theb  booka.  The  first  paliUaiigBps 
tiie  exeluBve  ri^t,  tiie  only  exeei|tiaE  l(a(a< 
if  there  waa  a  prior  pnblicstion  a  ate 
cooatry,  the  woifc  beoomes  psifa'  jmi. 
Sudi  bong  the  tme  fDondation  of  eom|ltitfi 
lows  that  uie  right  mart  exist  u  weUBiinba 
as  a  native.  An  alien  friend  ssay,  eplfiii  t 
native,  enjof  every  qiecies  of  propeit;  aql  ad; 
aad  the  same  protection  is  af!iauedloyi|Ba 
aad  repatation.  (Pieani  v.  XaiMoa,  6hKC. 
90;  Com.  Dig.  "Alien"  (C5.);  CkcbTM*, 
5  C  B.  860).  TUa  view  ■  eanfinsejhttl*- 
national  Copyright  Aett  1  &  2  Tictc  0^1.  It,  ai 
the  7  &  8  c.  12,  s.  19.  The5  A6VKt6ti^sal 
confined  to  antiiota,  but  is  geoenliaifelBBi  fi 
redtes,  that  "it  is  expedisat  to  sMiAibt 
relating  to  copyright,  and  to  sfinl  patra. 
oouragement  Ito  toe  prodnetiea  of  Etaar  <■■'' 
of  U^ag  benefit  to  the  wcstd."  Hie  IMa^ 
whi(^  providea  a  remedy  hv  adiea,  ii  ^Pt^ 
aad  appliea  to  alloaaea  of  a  sabatiif  orw 
The  rSaiatiff  beina  a  British  aslteefcvlowpnl 
the  ri^fromafordgner  by  1m1  lillt.  hi  Ik 
exdmive  property  in  tiiewaric.  nshatAiaiit 
7  &  8  Viet  c  66,  by  see.  4,  oads,  ftit  dbi  isr 
hold  every  specie*  mpesaoaalfiopei^a^'**' 
tdsreaL  laOoebtv.  Puriag,iCB.m,^ 
CJ.  in  ddivcrmg  the  jodgncat  ef  d»  Ciatai 
''No  legal  pfia^le  was  saaestsdntkiaMf* 
t  tbatanaua  fiiendiiBAktm 


tions,  beouise  he  cannot  hoU  hs^ 
Lttweon,  6  Bing.  N.  C.  90)< 


against  a  publication 
Probably  theee dicta  «<n>>t*i>°*"n'{^^ 
cases  where  a  foreign  author  hsi  P«mJ~ J*  "; 
abroad,  aad  not  ia  Enckoid.''  Ii  "^^ 
Booeeg.  1  Y.  &  C.  281,  lord  AMsp"**'* 
law  as  regarded  die  eommon  tar"l»""SL; 
JfOtorv.  Taglor:  and  in  Pris«i9«<'*2^ 
1  HaU  & T.  1,  the  Lwd  Cbs"*''' jjfj 
judgment,  says,  "The  P«>P«l,tSJr5.« 
composer  of  any  work,  wheth«r«ll"««*2r 
science,  sudi  woric  being  '':V^zSSt 
his  private  use  or  |deasnra|  '*''*'*  *!S^  ^ 
the  many  dscirions  ia  which  thit  '''*°^u. 
beea  affirmed  or  assumed."  ^^^^'IZ 
comes  liable  to  tnnamissian, sad  B •°"7' 
entitled  to  it;  there  is  no  difiewaa  "JJ^^ 
sonal  property  (Brook's  AWdpi"*  *  jT 
len,"  v}.  10;  although  he  cw"*.'^"^ ,. 

»-,.-«.«.  ».caa(L  it  i»<a«^_5'nviuS 
titled  to  protection  in  his  eopT'V^.. '"Tta 
bang  a  ftitish  subject,  who •eq"^^*?*^!* 
a  foidgner  by  IgnJ title,  hss  Uie  odaiwFJS 
intheVoric  ThetraasfortoBsMiM^; 
attested  by  two  witaiaate*,  wasvsbdsMSOl-^ 
law  of  Austria,  aad  so,  by  the  hw  o(  i»-*jgj 
valid  every  where.  (Story's  ConfiK*  of  J^dMi 
The  statute  of  Anne,  it  wiU  be  »AW^TLt 
British-bom  subjects,  but  then  is  aoUuf  "J^ 
ia  the  title,  recitals,  or  enacti>ealsii(a»»V^ 
confine  or  limit  it  It  seems  tabs  cesow>^ 
otiier  side,  that  if  a  fordcna  '*?,"Jmb«II 
a  compodtion,  he  would  be  «>t>»*i'Lf% 
rMADLE,J.-Whatisthediffei«nMW^S,i,t 
It  abroad,  bringing  it  hare,  aad  t^eapa^ 
and  writiag  and  publishing  it  hen/  °^ysl 
tiiought  of  it  and  the  whole  ms  ^T^asK 
he  came,  and  on  his  arrival  '"^f^L.J^ 
would  that  make  any  diffiBreDce  ^fT^  u^na 

could  u?  [campbbu,  cj.--»*g*y;3.» 

came  over  to  see  the  (Srsat  Mabio*  "  ,  (^ 
poem,  would  he  not  have  a  rigM «»  gffS  flh 
De  Lolme  had  written  his  ««"  *f^!|AW»lf 
lished  it  first  here,  would  he  i^.^f^Z^ 
benefit  of  it?  CbbsswbU.  *•  "■ 
Story's  works.]  _j  «,  da  i*^ 

Pmcoc*,  Q.C.  (who  appealed  »  "J^^a 
in  error)  said-The  difcreoca  wss  u  to  w  i-". 
which  he  wrote  it  .    .  .v.  ,iAt.  »W* 

J3or«/.-If  tiie  foreigoer  WJh«nP*i,  ^ « 
ference  did  it  make  wbetinr  '*J^g«t1^^ 
elsewhere?    If  the  *  ""      ~ 
perty,  it  could  make 


test  were  I^^acorf** 
y^^,. .. «,«.-  — .  no  diftroK*;  ""i^rEanl' 
alter  hie  right,  whether  he  «7»?"1/Xtl*|' 
or  gave  it  to  a  deputy;  and  ^}'XnbiB  A"^ 
might  transfer  it  to  another,  «»».PRr»  <«  ** 
right  which  be  himseU  poaifw^^  f«  *• 
tiiat  the  statute  of  Anne  l*».'*^riiiif  «£ 
encouragement  of  native  tdent;  T^^  tsM  "• 
advantage  to  this  country  thst  w«  »""~^ 
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mefit,  not  only  of  the  publication  of  works  of  British 
it^ecttibntoftbeliteretoreof  theworld.  [Madlb, 
. — A  book  written  by  a  foreigner  may  be  pnblished 
itb  as  much  benefit  as  if  written  by  an  Englishman, 
lie  enactments  were  for  the  enconragement  of 
laming,  to  be  applied  to  the  pnblic.  I  can  find  no 
iason  why  the  right  should  oe  confined  to  British 
ibjects.]  Whenerer  a  benefit  is  to  be  confined 
I  British-bom  subjects,  the  Legislature  always 
sea  words  that  are  not  ambignoos,  but  express; 
nd  accordingly,  in  the  13  Eliz.  c.  7  (a  Bankrupt 
Let),  the  language  is  clear  upon  the  subject ;  so  also 
a  the  I  Jas.  1,  c.  15,  s.  I.  In  the  Statute  of  Mo- 
loiwlies,  21  Jas.  1,  the  words  there  are  without 
imitation,  but  foreigners  and  others  continually 
ske  oat  patents  under  it ;  so  also  the  13  &  14  Chss. 
1,  c.  33,  8.  6,  applies  in  the  same  way.  Bach  j. 
Longman,  Cowp.  623,  decided  that  4  fordgner  pub' 
isfaing  in  England  can  sue  in  this  country  for  a 
neach  of  his  copyright  Bach  was  a  mosiGal  eom- 
)oser,  who  had  come  into  this  country  ttom  Oer> 
nanv ;  be  sued  Ijongman  for  pirating  a  sonata  which 
he  lifter  bad  pnbOshed  in  England,  and  was  sne- 
sessfnl  In  his  suit.  There  are  four  taaa,—ffAl- 
name  r.  Bootty,  1 Y.  ft  C.  280;  Btntlty  r.  Fotttr. 
0  Sim.  329;  CbeitT.  Pwrdy,  5  C.  B.  860;  and 
30OMW  r.  Daaidion,  18  Law  T.  174,  Q.  B.  in  which 
i  has  been  ezpresslT  held  that  a  foreigner  composing 
work  abroad,  and  fint  pabliahiog  it  in  England, 
«a  a  eopyrigbt,  and  is  protected.  The  caaes  of  D« 
Mnirt  T.  Shttw,  2  Km.  237.  and  Page  t.  TDvmt' 
nd,  5  8im.  395,  are  no  authorities  the  other  way. 
a  the  first,  the  obaerration  of  the  Viee-Cbancellor, 
hat  the  Court  does  not  protect  the  copyright  of  a 
ittimtx,  was  nnneoessaiy  to  the  posnt  in  tte  case; 
nd  in  Pnge  t.  Tbtnueiuf,  an  applicatibn  was  made 
or  an  injunction  to  protect  Ihe  supposed  copyright 
X  certain  engrarings  ezecnted  and  pobUshed  abroad, 
rhe  question  turned  on  the  meaning  of  certain  sta- 
utea,  which  were  held  to  have  been  passed  only  for 
be  protection  of  printa  engraved,  etdied,  drawn,  or 
erigned  in  Great  Britain;  the  last  of  which,  17 
leo.  3,  c.  57,  is  in  express  terms  to  limited  in  its 
pention.  All  the  authorities  an  uniform,  and  it  i* 
low  too  late  to  OTertnm  them  or  to  warrant  a  cnn- 
rary  doctrine,  as  the  decision  of  the  Conrt  of  Ex. 
las  in  Bootey  ▼.  Pwrday.  The  result  heretofore 
ia<been  that  foreign  authors  might  have  the  benefit; 
od  if  it  is  admitted  thaT  these  works  are  property, 
ben  there  is  no  difTerenee  between  tiie  benefit  to  a 
breiciier  and  an  Englishman.  It  is  dear,  npon 
rindpte  aad  aothoiity,  this  is.vropertyjit  common 
aw,  that  a  foreigner  had  a  right  to  the  copyright, 
ind  that  tiw  plaintiff  in  error  is  entitled  to  jndg- 
nent. 

Peoeoe*,  Q.C.  for  the  defendant  in  error.  Afo- 
reicner  may,  under  soma  drcnmstances,  be  entitled 
poroaps  to  copyright  in  this  country,  and  enforce  it, 
ir  seek  for  protection;  but  in  this  case  the  plaintiff 
las  no  right.  The  ouMtion  depends  on  the  first  pub. 
ication.  Now  BelBni  was  hare  the  first  publisher; 
iiaee  works  had  been  published  abroad  previously 
» their  pnblicatioo  in  this  country,  and  hisd,  there- 
'ore,  become  the  ririit  of  the  pnblic  My  fint  pro. 
MlitioD  i^  that  if  a  person,  a  fordgner  reriding 
umad.  writes  a  book,  and  sends  it  over  here  for  pub- 
lication, and  it  is  first  published  in  this  country  by  his 
wnaent,  the  foreigner  being  at  that  time  abroad,  he 
liaa  DO  copyright  here,  and  is  not  an  author  within 
the  neaning  of  the  Act  Second,  such  an  author 
eumot  oonibupon  an  assignee  a  greater  title  than 
he  has  Umself ;  it  would  not  be  disputed  that  a  por- 
tion of  a  copyright  might  be  sold,  or  that  a  foreigner 
might  be  entiUed  to  copyright  in  this  kingdom,  or 
that  a  foreigner,  if  he  had  a  eopyiight  might  recover 
^mageaforita  inftiDnaiant;  but  I  ahwdd  contend 
Uiat.  under  the  paitiodarcirenmstanoes  of  tiiis  case, 
the  plaintiff  had  not  a  copyright  That  a  foreign 
author,  residing  abroad,  and  not  coming  to  this 
country,  had  no  right,  so  long  as  he  mided  abroad 
at  the  time  of  the  first  pubUcatlon,  to  claim  pro- 
tection. In  thia  ease  where  was  the  first  pub- 
Uotion,  and  where  was  tiie  anthor  at  that  time? 
LMAuut,!.— A  foreign  author,  not  having  pub- 
bahedit,  assigns  it  to  an  Englishman,  andtheEng- 
Iiahmaa  pubOshes  it  in  Bn^d  after  the  assign- 
ment thefbrrigner  still  living  abroad,  you  say  that 
the  Englishman  has  no  remedy  for  the  infringe- 
ment?] _  That  the  foreign  anthor  conldnot  assign  a 
right  wUdifhe  did  not  possess.  A  foreign  author, 
who  was  residing  abroad  at  the  time  when  the  first 
pabUeation  of  his  work  took  place  in  this  country  by 
bis  consent,  had  no  copyright,  and  that  an  author  in 
tiiat  situation  could  not  transfer  to  an  assignee  any 
neater  title  than  he  had  himself.  [Maulb,  J.— 
Snppoae  an  actual  inventor  abroad  sent  over  and  ob- 
tained a  patent  in  tills  country,  would  not  that  be  a 
good  patent  ?  Camfbcli.,  C.J.— When  I  had  the 
Eononr  of  being  Attorney-General,  I  believe  I 
granted  many  patents  to  persons  abroad.]  Foreigners 
would  perha]M  have  their  agents  here  to  obtain  piSents 
forthem  if  necessary,  and  your  lordship  would  most 
probably  have  granted  such  patents  to  those  agents, 
persons  leeiding  in  this  country.  If  a  person  intio- 
dnoed  Ida  invention  abroad,  he  ooold  not  afterwards 


ome  here  and  obtain  a  patent  for  that  invention. 
The  Court  of  Ex.  in  deciding  the  caseof  Ckappellv. 
Purday,  14  M.  &  W.  302,  did  not  intend  to  throw 
any  doubt  upon  the  right  of  an  alien  friend  to  acquire 
copyright  here,  but  that  of  an  alien  rending  abroad. 
If  a' foreigner  wishes  to  acquire  such  a  right  he  must 
do  so  by  first  publishing  his  work  in  this  country ;  if 
it  has  Iwen  first  pnblished  abroad,  be  can  acquire  no 
title  here,  whether  as  anthor  or  as  assignee.  In 
LtJUnu^ne  y.  Booeey,  Lord  Abinger  says :  "  The 
Acts  give  no  protection  to  foreigners  resident  abroad 
in  respect  of  works  pnblished  abroad."  This  case 
rather  falls  within  that  of  Clemenii  -1.  Walker, 
2  B.  and  C.  861.  There  an  author  published  his 
work  in  a  foreign  country  in  1814,  and  afterwards 
agreed  to  sell  to  A.  the  exclusive  right  of  printing 
the  same  work  in  this  country,  but  no  agreement  or 
consent  in  writing  was  then  catered  into.  A.  pub- 
lished the  work  in  September  1814,  in  Bnqland. 
In  1818  B.  pnblished  the  same  in  England.  In 
1822,  the  anthor,  by  an  agreement  in  writing,  as- 
signed to  A.  the  exclusive  right  of  printing  the  work 
in  England  ;  and  it  was  held,  first,  that  A.  did  not 
by  the  parol  consent  given  by  the  anthor  in  1814, 
acquire  the  exdnsive  right  of  publishing  the  work  m 
England,-  secondly,  that  that  could  not  be  deemed  a 
publicatiOD  by  the  author, — not  being  made  on  his 
account  or  for  his  benefit;  thirdly,  that  the  publi- 
cation by  B.  in  1818,  was  a  lawful  publication ;  and, 
fourthly,  tiiat  the  anthor  could  not  afterwards,  in 
1822,  by  making  a  valid  assignment  to  A.  enable 
him  to  maintain  an  action  against  B.  for  selling  a 
copy  of  the  same  woA  after  soch  assignment  was 
executed.  It  may  be  collected  that  the  Conrt  there 
thought  that  foreigners  were  not  entitled  to  the 
benefit  of  the  statutory  right  although  the  case 
does 'not  amount  to  a  dedsion  to  that  e^ct. 
Bayley,  B.  in  delivering  the  judgment  of  the  Court, 
aays — "The  stat  of  Anne  not  only  gives  protection 
to  anthor^'  as  to  books  thereafter  to  be  published, 
but  to  bookl  previously  printed ;  but  the  Britiih 
Legislature  mnst  be  supposed  to  have  legislated  with 
a  view  to  Britiek  interests,  and  the  advancement  of 
British  learning.  Bjr  confining  the  privilege  to 
British  printing,  British  capital,  woricmen,  and 
materials  would  be  employed,  and  the  work  would 
be  within  reach  of  the  Bntisti  public.  By  extend- 
ingthe  privilege  to  foreign  printing,  tfaeemployment 
ofBritiah  capital,  workmen,  and  materials  might  be 
suspended,  and  the  work  might  never  find  its  way  to 
the  British  public.  Without  very  dear  words,  there- 
fore, to  shew  an  intention  tn  extend  the  privilege  to 
foreign  publications,  I  should  think  it  must  be  con- 
fined to  books  printed  in  this  kingdom;  and,  instead 
of  there  being  any  such  clear  wonls  to  shew  that  in- 
tention, there  are  provisions  which  strongly  imply 
the  latter."  The  Tice-Chancellor  of  England,  in 
Page  v.  Tbinumd,  on  the  construction  of  several 
Acts  protecting  engrarings,  one  only  of  which  was 
expressly  confined  to  plates  engraved  in  Great 
Bfitein.  intimated  that  the  fbreigner  might  have  a 
copyright  but  he  directed  the  question  tn  be  tried 
at  law,  in  the  case  of  Benttey  v.  Potter,  10  Sim.  329. 
In  OtAekari  v.  Mori,  9  L.  J.  227,  Ch.  the  same 
learned  judge  expressed  an  opinion  against  the  right 
of  a  foreigner.  In  De  Londre  r.  Shaw,  2  Simons, 
237,  the  pl^tiff  bad  invented  a  valuable  chemical 
preparation  of  Peravian  bark,  called  snlphate  of  qui- 
nine, and  had  employed  the  other  plaintiff,  Pelletier, 
a  chemist  and  a  native  of  France,  to  prepare  the 
medidne,  which  he,  De  Londre,  was  to  vend  in 
England,  for  his  own  sole  benefit  For  the  purpose 
of  insuring  the  genuineness  of  the  medicme,  De 
Londre  caused  a  seal  to  be  engraved,  after  a  device 
invented  by  Pelletier,  with  certain  words  and  em- 
blematical figures  thereoq,  with  which  seal  the  bot- 
tles containing  the  preparation  were  stamped.  Upon 
a  bill  filed  bv  De  Londre  and  PcDetier  against  the 
defendants  for  engraving  and  printing  sesls  and 
labds  in  imitation  of  the  plaintiff's  seal  and  label, 
a  demurrer  was  allowed,  on  the  ground  that  the  par- 
ties were  not  entitied  to  joint  relief.  The  Vice-Chan- 
cellor says: — "  The  plaintiflii  do  not  shew  that  tiiey 
are  entitled  to  an  account  from  the  defendants;  w 
I  cannot  understand  from  this  bill  that  Pelletier  has 
any  interest  in  these  labels  and  seals.  The  drcnm- 
stuice  that  he  was  the  inventor  of  the  seal,  will  not 
justify  the  Conrt  in  interposing  in  his  behalf;  for  he 
was  a  foreigner,  and  the  Court  does  not  protect  the 
copyright  of  a  foreigner."  A  man  was  not  the  au- 
thor of  the  work  until  it  was  published ;  nor  yet  then 
if  being  a  foreigner  he  was  abroad  at  the  time,  and 
he  freely  granted  and  allowed  it  to  be  published  here 
at  the  time  he  was  not  in  this  country.  The  question 
of  the  transfer  is  the  only  question  remaining,  and 
the  defendant  contends  that  the  assignment  from 
BilUni  to  Record!  was  invalid.  Recorai  conld  not 
have  broUKht  an  action  nnless  he  had  complied  with 
the  rule  laid  down  by  the  statute,  and  according  to 
the  statute  of  Anne  an  assignment  mnst  be  by  writ- 
ing, in  the  presence  of  two  witnesses.  In  Dmidton 
V.  Bohn,  6  C.B.  456,  it  was  held,  that  to  entitle  a 
party  to  maintain  an  action  as  assignee  for  tiie  in- 
ningement  of  copyright  in  a  song  nnder  the  8th 
Anne,  c.  19,  a.  1,  there  must  bav«  been  an  assign. 


ment  of  the  copyright  by  an  instrument  in  writing' 
attested  by  two  witnesses. 

Boeill,  in  reply.  Cnr.  adv.  vult. 

Tueeday,  May  20.— Campdbli.,  CJ.  now  deK. 
vered  judgment. 

JtroeiRHT. 

Lord  Campbh-l,  C.J. — ^Thls  was  an  action  fbr 
pirating  a  musical  composition,  entitled  "  A  Cavatin* 
from  the  Opera  of  La  Sonnambula,"  by  Bellibi. 
The  dedantion,  which  is  in  the  common  form, 
alleges  that  this  musical  composition  had  been  fint 
pubUabed  in  England  within  twenty-eight  yean  last 
past;  tiiat  the  plaintiff  was  and  is  the  proprietor  of 
the  copyright  therein;  and  that  the  copyright  was 
subsisting  at  the  time  when  the  grievances  com.' 
plained  <rf  were  committed.  The  defendant  pleads, 
liret,  that  the  plaintiff  was  not  the  poprietor  of  th* 
copyright  in  tne  declaration  mentioned ;  secondly, 
that  there  was  not  at  tiie  time  of  the  oominittin|;  of 
the  said  supposed  grievances  a  subsisting  eopyngbfe 
in  the  said  composition.  The  triiJ  coming  on  befor» 
Lord  Cranworth,  then  Mr.  Baron  Rolfe,  evidence 
was  given  on  behalf  of  the  plaintiff  that  the  open  (^ 
La  Sonnambnia,  of  whidi  the  eompoaition  in  ques« 
tion  is  a  portion,  was  composed  by  Bellini,  an  alien 
at  Milan,  in  February  1831 ;  that  he  then  rerided 
and  bad  ever  since  resided  at  Milan ;  that  by  tb« 
law  of  Milan  ha  was  entitied  to  the  copyright  in  tbi> 
opera,  and  to  assign  it  to  any  one  he  jdeued;  that 
on  the  I9th  of  February,  1831,  by  an  instrument  in 
writing,  signed  and  executed  by  him  at  Mibm,  he 
did,  aocordW  to  tiie  law  of  BlUan,  assign  the  copy, 
right  to  GiovHini  Rioordi,  also  an  alien,  then 
resident  at  Milan;  that  snch  copyright  and  th» 
right  to  assign  the  same  lawfully,  according  to 
the  law  of  Milan,  became  vested  in  Giovanni 
lUcordi;  that  on  the  9th  of  June,  1831, 
Giovanni  Ricordi,  in  Eiwlaiid,  duly  made,  signed, 
sealed,  and  executed,  in  the  presence  of,  and 
attested  by,  two  witneases,  an  indenture  between 
him  und  the  plaintiff,  whereby  for  a  valuablQ 
consideration,  he  assigned  to  the  plaintiff  the  copy, 
right  of  the  opera  m  La  Sonnambula,  and  in 
Great  Britain  and  Irdand  only;  that  the  plaintiff U 
a  native-born  British  subject  resident  in  En|^«nd; 
that  he  published  thelopen^of  La  SonnambiJa  itt 
London  on  the  lOth  of  June,  1831 ;  that  there  had 
been  no  prior  publication  of  it  eUlier  in  the  Britiik 
dominions  or  any  other  country ;  that  on  the  lOth 
of  June,  1831,  the  plaintiff  made  the  usual  entry  it 
Stationers' -hall  in  respect  of  it ;  that  he  had  depo» 
rited  OHiies  of  the  voA  at  the  British  Museum  and 
other  institutions,  as  by  law  required ;  and  on  tlM 
ISthofMay,  1844,  he  oansed  further  entrieatobe 
made  at  Stationen'-hall,  according  to  the  statoto 
5  ft  S '^ct.  e.  45.  The  learned  judge,  in  Gonfbnaitr 
with  the  dedsion  of  the  Court  from  wliich  the  reeord 
comes,  namely,  in  "Booeey  r.  Pwrday,"  directed 
tiie  jury  that  that  evidenoe  was  not  sumdeBt  to 
entitie  the  plaintiff  to  a  verdict  on  the  issues  jmned, 
and  that  they  ought  to  find  a  verdict  on  both  iaauM 
for  the  defendant.  To  this  ruling  a  bill  of  ex. 
ceptions  was  tendered,  upon  whidi  the  piesait 
writ  of  error  was  hnx^ht.  After  listening  I9 
a  very  learned  argument  and  condderiag  tbO 
authorities  dted  on  botii  rides,  we  are  all  of 
opinioa  tiiat  the  evidence  waa  sufficient  to  entitle  the 
plaintiff  to  a  venBet  on  both  the  issues,  and  that  the 
direction  being  erroneous,  therefore  there  on^t  tn 
be  a  venire  de  novo.  The  first  question  dtscnsaed 
was,  whether  authon  bad  a  copyright  in  their  workB 
at  common  law.  That  is  not  essential  to  our  deter. 
mination  of  the  present  caae.  If  it  were,  we  an 
strongly  inclined  to  agree  with  Lord  Mansfidd  and 
a  great  majority  of  judges,  who  in  MUhr  v.  Ttytor, 
and  Back  v.  liongnum,  dedared  themselvea  to 
be  in  fovour  of  the  common  lawright  of  anthont 
but  we  rest  our  judgment  on  the  statutes  respecting 
literary  property,  whidi  we  think  entitled  the  pbin* 
tiffto  maintain  this  action  npon  the  evidenoe  ho 
adduced  at  the  trial.  The  Court  of  Ex.  in  Beotey  r. 
Piirday,  4  Ex.  R.  145,  overruling  the  prior  decision  of 
that  C<nirt,  on  tiie  equity  side,  of  l/Almaine  r. 
BeoMy,inYoungandCollier,thedecisionof  theC.  P. 
Cocke  T.  Purday,  5  C.  B.  and  the  dedrion  of  thn 
Q.B.  Bimeey  v.  Donaldton,  18  L.  J.  authorities  aQ 
directiy  in  point  expressing  an  opinion  that  in  sndk 
an  action  the  right  of  the  plaintiff  mnst  depend  on 
the  statute  law  of  this  country ;  that  the  laws  of 
fbreign  nations  have  no  extra-territorial  power;  thai 
the  plaintiff  had  no  right  at  common  law,  and  the 
proper  construction  of  the  statutes  of  8  Anne  and  of 
54  Geo.  3,  c.  156,  was,  that  a  fordgn  author  reading 
abroad,  (or  his  assigns  or  their  assigns),  waa  not 
an  author  within  their  meaning,  and  could 
not  have  the  benefit  of  tiiose  acta  wUch  were  ni. 
tended  for  die  encouragement  of  British  talent  and 
industry,  by  giving  to  British  authon  a  monopoly 
in  their  literary  works,  dating  from  the  period  M 
thdr  fint  publication  here.  The  learned  judges  of 
that  Court  therefore  held,  that  a  fordgner,  by  send. 
ing  to  and  fint  pubHshing  his  work  in  Great  Britain, 
acquired  no  copyright  If  these  premises  are  soimd, 
the  inffeienoe  drawn  from  them  is  incontrovertible, 
that  "a  British  sn14«et  who  purchases  from  him 
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•Ddi  ri^t  la  he  hod  in  hiiomi  oooatry,  which  coold 
BOtiCBteBdbejraDd  it,  cannot  beinabatterconditioa 
litie  thM  the  foreifaar."  But,  with  gnat  de<ar«noe 
to  ao  oinmon  which  most  have  been  loitiogglyan- 
tertained,  we  lee  do  enHiiwit  reason  for  thiiilfing 
tti*  it  wai  the  intention  of  the  J/a(ialatare  to  ex- 
dade  tonigam  firom  tba  baoa&t  of  tha  atatutea  le- 
atiDS  to  Utetary  nropertf .  The  Britiih  Parliament 
&Mnb  pomtft,  and  cannot  be  lappoaed  to  intend  to 
Hl»'''«»  for  aliens  b^ond  the  Bntiib  territory ;  bnt 
Itt  mj  thiv  within  that  tatiitoiy  it  hat  the  power 
te  logwlatr  ror  aliens  as  well  ai  natural  bom  tnojects, 
and.  aa  we  oonoeire,  by  these  general  words  mnat 
bejpscsumed  to  do  so.  The  monopolT  whioh  the 
fliKBtes  oon&r  is  to  be  eoiojiA  here,  anii  the  condi- 
mas  iriiioh  they  iei{Biw  iot  aqjofmant  ate  to  be 
pMtoBMd  hen.  What  is  thaee  to  rebnt  the  pre- 
^■nmtian  that  aliens  are  entitled?  The  8th  Anna, 
«.  li.  which  tho  otben  fellow,  is  entitled  "An 
Ast  kit  the  Enoooi^ieBent  of  Learning,"  bjr 
VMtiilc  the  oopyrigiit  in  feinted  books  in  aatbon 
aid  namhawira  of  sooh  aopiea.  Awnming  the 
tegishtoiie  intended  this  aaoeaaarily  for  the  en- 
ennsagniiisiit  of  learning  in  Great  Britain,  withoot 
MT'tSBanl  regard  for  the  enaomagement  of  it  in 
•ttees,  may  it  not  be  highly  Cw  the  enoomagement 
•(  leaning  in  this  eonntry  lliat  foreignen  should  be 
ipAirad  to  send  their  woriu,  oompoaed  abroad  in 
fhiglish  or  foreign  laagnaata,  to  be  first  pablisbed 
■»  vsadon  ?  If  Bapin  sma  De  Lolme  had  written 
flMir«aliiablaworka,illastrati*eof  the  BritishCon- 
ftttwtion,  without  met  viaitiBg  this  country,  oonld 
it  be  eontended  that  Omj  shonU  be  debarred  from 
—ItiiiiH  and  selliag  thsnr  property  to  an  English 
fMJaher  ?  It  woold  ill  become  as  to  offsr  opjnions 
Qpon  how  ftr  frea-trade  should  be  allowed  in  agri- 
oalfeaial  prodnoe  or  aitialea  of  mana&atapa,  but, 
hoki^  at  the  Statato-Book,  we  may  without  im- 

"7  obserro  that  it  has  been  the  aniCwm  polioy 

ent  to  facilitate  the  iaiportatian  af  foreign 
Although  ptintiag  had  been  introduaed 
end  carried  on  by  Cazton  in  the  time  ef  fidw.  4, 
■tMitfaeatat.  IBiob.  8,  e.  BU  |«ased.  to  aestrain 
ttilimi  and  other  foreignara  Aram  carrying  on  trade 
■  Bnglanrl  and  to  protect  oar  trade  and  mann- 
■■toaa  fttMU  foreign  eompetitioo,  a  proriao  was 
lillsil  by  see.  12,  that  that  act  ahonld  not  extend  to 

Est  an^  trader,  of  wtetarar  nation  be  mii^  be^ 
btingiag  into  this  Mate,  tot  selling  by  istail  or 
ifise,  any  boohs  wiittea   or  printed.     The 

I  really  ia,  whether  a  foidgner,  by  sen 
t»  and  first  pnWiahing  his  work  ia  Graat 
aoqairea  a  eopycigiit.      Upon  this  en- 
depends  hie  power  to  tranafigr  audi  tight 
i»S  MMhaaar.  It  ia  firaaly  admitted,  that  afoeigner. 
jDMeilfid  in  Snghud.  though  neither  natamlised 


mm aaade  a  deniaen,  if  he  oompoaes  alitetary  work 

kCi«.aMvacqnireaoopyiigfat  init;  and  Mr.  Psa- 

'  ,  dating  his  ramatiki^  wosdd  net  deny  that  if  a 

•:,  bsing  here  for  a  tempatatr  parpoa^  whUe 

,  he  n^ht  pnbHsh  it  ud  ae^uiie 


t  a  poem, 

•  eqnaigktinithece.  Ifheliadoompoeeditinhia 
«*n  aeustn  and  brooght  it  over  in  hie  memory, 
ndnciag  it  nto  writing  bare  far  the  fiiattime,orif  he 
iMdiHittanitinhisowBeoantty,  and  braaght  the 
■■mwript  with  him,  would  it  hiwe  awde  amr  diA- 
MIUB  aa  to  bis  rights  aa  an  anthor?  Can  Us  per- 
•MbI  aressaae  witiiin  our  Bsalai  be  at  all  aasential  to 
Iriati^aa  an  author,  if  he  does  that  I7  an  agent 
irtiigk  it  cannot  be  dispnted  he  asiriit  do  in  his  own 
■maw  person?  TfaerightwUchhehaainBRaUnd 
iineright  of  acquiring,  under  seitain  coadituns, 

•  oaaopoly  in  Eni^and  for  a  eertain  nom- 
taref  Teanbytbesalaof  Uaworic)  but  thiarigh^ 
«UA  is  iaoerporsal,  and  is  ia  the  natuM  of  personal 
IIMlilj.  beeatriaa  with  him  wberefsr  he  is,  and 
•a«Mtiatobedoo(^fUfartosiVByit,  hecane&o. 
iw%  do  by  another.  Wher^  then,  can  be  the  ne- 
mmm  ot  crossing  from  Calais  to  Dorar  before 
■liiig  iaetnwtions  for  the  poblicatioa  of  hia  woii, 
MdMtariag  it  at  Stationats'.laU?  The  Uw  of 
Bn^eBd  wiU  protect  hu  pioparte;  and  reoogniae  aU 
Ml  t^i><*>  ■n°  P^  >>iB>  ndrea  for  wrongs  ufliotad 
■peahiM  within  our  tenitory,  though  he  never  set 
fiotiBoa  it  In  tho  6th  of  Henry  VIIL  the  C. 
V.  haU  that  aliois   residing    ia    Pnaoe    might 

an  action  of  debt   here,    for.   notwith- 
;  be  is  aa  alien,  ha  shall  receiTe  protection  in 


•n Mfaoael  actions  if  babe  withia  this  realm,  and 
te  IdagdMi  to  whioh  the  alien  beloi«s,  although  it 


9  with  real  actions,  for  no  alien  can  hare 
hilt  wUhiii  tha  realm  unless  ha  beadenisan.  (Dyar. 
ibT)  80  in  8lh  Scott.  108.  it  was  hdd  that  an  alien, 
•Ittauh  be  had  ne* sr  bean  in  this  eonntry,  might 
*"■  I  an  action  in  our  courts  for  an  iigury  to  his 
la  csBtHnad  in  a  Ubel— and  that  great  iodge, 
Juatioe  Tindal.  had  obaerred  that  it  would 
in  the  minds  of  fonignars  aa  anCsTonrable 
on  of  the  justice  of  our  laws  if  we  held  that 
I  could  not  maintain  aa  action  of  thia  deaorip- 
MM)  and  my  brother  Maale  lOuadse  points  to  £he 
kot  of  oar  Coona  going  still  tether  ia  allow- 
ti««Mti«M  to  be  broaght  by  foesii^ara  teeidfa« 
flMRMidfamaning  down  ships  npoa  tin  high  sesa. 
If  Mr.  Gibbon,  aner  writing  the  Utter  Tolumes  of 


the  "  Decline  and  Fall"  at  Lausanne,  had  continued 
to  reside  there,  can  it  be  doubted  that  while 
domiciled  there  he  might  have  caused  them  to  be 
pablisbed  in  London,  acquiring  the  same  rights  as  an 
JBnglish  sutbca',  asif  behad  ratumed  to  this  country, 
or  that  be  might  bare  sold  tho  copyiigbt  to  another 
reaiding  at  Lausanne,  who  might  hare  published  it 
tlnvugn  a  publisher  in  London,  or  have  assigned  the 
riglrt  to  a  London  purchaser  ?  For  sucfa  a  purpose 
what  difierence  can  it  make  whether  the  author  be 
an  alien  or  a  natural  bom  British  sulqeet,  domiciled 
in  a  foreif^  country  ?  In  the  present  esse  I  eappose 
it  is  admitted  that  the  defence  would  have  been  aone 
ima,j  with,  if  BelUni,  without  coming  to  England,  had 
moaiTed  Istters  of  denixation,  or  had  been  natursjised 
by  Act  of  Parliament.  For  these  reasons  we  think 
that  if  an  alisn  residing  in  bis  own  country  were  to 
compose  a  literary  won  there,  and  oontinuad  to  re- 
side there  without  having  first  published  his  work — 
nay  mor^  should  cause  it  to  oe  first  pablishsd  ia 
England,  in  his  own  name  and  on  bis  own  account, 
he  would  be  an  author  within  the  meaning  of  our 
statutea  for  the  encouragement  of  learning,  and  he 
might  maintain  an  action  in  our  courts  against  any 
one  who  in  this  country  should  pirate  bis  work.  We 
wish  to  be  understood  as  speaking  of  the  rights  of  an 
author  who  first  publishes  his  work  here.  I  under- 
stand that  in  A  "'«"'■«  and  on  the  continent  of 
Europe,  when  a  litenry  work  is  once  published,  the 
author  can  only  claim  the  copyright  vested  in  him 
by  law,  by  the  law  of  the  conntiT  where  he  publishes ; 
as  to  all  others  it  becomes  publiei  jurit.  This  is 
the  doctrine  ef  our  courts,  and  the  Legislature 
must  be  oonsidered  as  having  adopted  and 
sanctioaed  it  by  tl.e  enactments  of  international 
copyright  atatatss.  (1  &  2  Vict.  c.  89;  and 
the  7  &  8  Viet  c  12.)  Mr.  Peacock  contended 
that  though  an  alien  residing  abroad,  by  esnsing  his 
work  to  be  first  published  in  England,  might  ttwreby 
aconiie  a  copysigbt  here,  he  cannot  tnndier  this 
right  to  another.  Bnt  if.  by  the  law  of  a  fnrsigB 
country  in  which  he  resides,  the  right  may  be  as- 
signed by  the  author  to  a  pnbtisheE,  wlien  the  right 
is  again  assigned,  the  asmgnee  of  the  author  beoomee 
the  owner  of  a  valuable  property,  which  the  law  of 
every  civilixed  country  must  respect.  This  property 
consists  in  the  right  of  acquiring  a  property  for  the 
sale  of  a  woric  in  the  country  where  it  is  nrat  pub- 
lished. Whatever  right  BeUini  the  author  of  this 
composition  had  to  publish  it  in  England,  under  the 
protedaon  of  the  stsintee,  was  transferred  by  him  to 
Kkordi,  and  by  Bicordi  to  the  plsintifi'.  The  Court 
of  Ex.  seem  to  have  thought  tbst  this  conse- 
quence would  aecesaarOy  follow,  if  Bellini,  rssiding 
at  Milan,  had  not  parted  with  his  copyright  to  ano- 
ther, that  he  might  himself  have  caused  it  to  be 
pubUsbed  in  London  as  if  he  were  a  native  bom 
BritiA  subject.  We  have  now  to  refer  briefly  to  the 
authorities  cited,  to  shew  that  foreigners  residing 
abroad  can  have  no  benefit  from  the  law  for  the  pi«- 
teotiou  of  literary  property  in  England.  Relianoe 
has  been  plaoed  on  CUptnti  v.  Walker,  2  B  &  C. 
861,  and  having  myself  been  counsel  for  the  de- 
fendant in  thM  caaa.  I  can  testify  to  the  accu- 
racy of  the  lepert.  which  shews  that  the  olyeo- 
tion  now  considefed  fetal  to  the  right  of 
fordgners  and  thoae  claiming  under  them  was  not 
there  taken  or  supposed  to  be  fit  to  be  put  forward. 
Lord  Tburlow,  whisn  at  the  Bar,  arguing  for  the 
defendant  in  a  copyright  case  (Tomou  v.  Cotiiiu, 
I  W.  Bla.)  then  said,  "It  is  of  nocoaseqnence  whe- 
ther the  author  is  a  natural  bom  British  subjeot  or 
not;  because  the  right  of  copyright,  if  any,  is  per- 
sonal, and  may  be  acquired  by  any  one."  And  in  Back 
▼.  Longmtm,  Cowp.  fiS3,  although  the  plaintiff  was 
a  foreigner.  Baron  Wood,  counsel  for  the  defendant, 
wu  contented  with  arguing,  unwillingly,  thirf;  a 
musical  composition  cannot  be  the  subj^  of  copy- 
rif;ht  As  far  as  I  am  aware,  the  origin  of  the  doc- 
trine which  the  defendant  here  contends  for  is  to  be 
traced  to  a  dieitim  of  the  late  Vioe-Cbancellor  Shad- 
well,  in  Ouiekard  v.  Mori,  9  L.J.  227,  Chan,  the 
case  relied  upon  by  Mr.  Peacock.  His  Honour 
there  observes — "  Toe  circumstance  that  he  was  the 
owner  of  the  seals  will  not  justify  the  Court  in  inter- 
fering, for  he  was  a  foreigner,  and  the  Coart  does 
net  protect  the  copyrii^t  of  a  foreigner."  If  that 
dictnm  went  to  the  full  extent  that  a  foreigner  re- 
siding abroad,  who  did  not  publish  his  woric,  could 
not  acquire  a  copyright  by  publication  in  England, 
it  would  not  be  entitled  to  much  weisfat,  for  it  is 
merely  tiirown  out  obiter.  The  caae  had  no  con- 
nection with  the  law  of  copyright,  the  application 
being  for  an  injunction  to  restrain  the  defendants 
from  fraudulently  using  oertain  labels  and  seals  al- 
leged to  have  been  used  oy  the  plaintiff  in  bis  business 
ofa  medicine  vendor.  Looking  to  the  context,  there 
is  reason  to  believe  that  tbeVice-Cbsnoellor  merely 
meant  that  the  Court  does  not  protect  the  copyrignt 
of  a  foreigner  who  has  published  bis  work  abroad ; 
and  tre  utorwards  find  that  this  must  have  been  the 
reason,  because  in  the  subsequent  case  of  Bmtley  v. 
Fanter,  10  Simons,  320,  he  expressly  held  the 
doctrine  ibr  which  the  plaintiff  here  contends.  See- 
ing, then,  if  an  alien  friend  wrote  a  book  when 


abroad,  or  ia  this  country,  and  fan  thtBoUil^ 
the  advaotajge  of  his  industry  snd)mii«U|thf1 
publishing  his  booklMr«,be«as<BtitMto^| 
taction  ol  the  Uw  letating  to  canii||t  ai 
country;  the  only  oQier  ease  tdisdip(ahh{ 
fendant  was  Pep*  V.  7b«nuaad,S  8ia(w,S:l| 
this  really  haa  no  a|»plicatioa.  for  it  tnwlat 
construction  of  some  Acts  of  Farliaaait  anii 
the  protection  of  prints  engraved,  etcU,>in.i 
designedin  England.  Then  csme  Oitff&^.hA 
in  which  the  doctrine  was  first  aslamlr  ecaia 
that  a  foreign  author,  renfiof  ibiHi  A 
compoaes  a  work  abtoed,  has  not  il  «■ 
Uw  or  under  the  statutes  say  cariqili 
thu  country.  But  it  was  not  necenr;  toirk 
Court  to  affirm  this  doctrine,  u  thotnn^i 
good  defence  to  the  action,  on  thepeiteiii 
musical  compoation  in  qoestion  hsd  M^ii&U 
in  Paris  several  months  before  it  mpWi 
EngUod.  This  doctrine  aguost  t>  ifi  if 
foreigners  was  very  deliberately  comiioliUi 
V.  Purday,  where  the  conttwy  doctranlda 
been  Uid  down  by  the  Court  of  Ei.  in  tbeiai 
Lord  Abinger,  was  admitted  and  •<^if  ^^ 
unanimous  opinion  of  Ote  flit"  <'  ~£' 
This  decision,  as  I  am  informed  by  a;  edaai| 
the  Court  of  Q.  B.  wu  not  «m  «»■ 
but  waa  felly  eoandered  and  eoWr*"" 
of  by  Lord  Penman  and  sB  !■■  '» 
I  may  likewiae  mention,  that  in  ***^ 
BUck,  20  L.  J.  165,  Vice-Chsnoell»  Ii*" 
afterwards  intimated  a  strong  opioioi  a*«i 
the  right  of  a  foreign  author  who  M  (•«••> 
England.  We  may  perhi^a,  theternhp" 
in  tb'nlt'ng  the  weight  of  antborityu  "■V'T 
portofthe  doctrine  on  iriiidi  w  j"(*I 
founded.  One  point  still  lemsiai.:  *  "* 
ol«ected  that  there  u  upon  the  «»■*"" 
aasignment  by  Belliiu  to  Eicoi*.  ™» jJlr 
allegation  that  it  was  attested  V  *>  *r 
Looking  to  the  atatement  in  fee  W" •'J^ 
U  might  perbvs  be  feirly  PM»n~.  ^^, 
an  assignment  eaecuted  bv  Bdta  H  Bajt 
would  have  been  auffideut  if  U  W  bas  as*" 
England;  bnt.  U  aU  eveata,  ws  J^*?!, 
ficient  upon  the  statement  tbst  BdtaiMGP^' 
Bicordi.  aocording  to  the  Uw  of  1^  »"' 
had  the  right  of  using  it  TWi«M»»'J^ 
ance  of  real  property  in  Ei 


lAibf 


01  personauv  witn  a  locaui;  m  f^r-r  ^^ 
the  Uws  of  fingUnd,  must  be  "•"'i'j^ 
larform.  When  this  assignme<»""  ^ 
no  reference  to  EngUaiL  '»<''' "VUgritt 
country  in  the  woiria,  and  ll  ""■  "TC-mi  mftl 
clothe  Rioordi  with  aU  the  iw'''' "IfS  U 
opera  of  La  Sanaambula  whidi  »V^te 
TTie  aasignment  by  Eicordi  to  "f  C^bS 
land  was  made  acoordiag  to*^''r^^«tv 
law  respecting  copyright  ^Pf'J^'Irirtri* 
that  tha  learned  judge  ought  to  "".^y 
jury,  if  they  believed  the  eyiievie^^^ 
a  verdict  on  both  issues  for  the  pUnw* 
fore  we  direct  a  venire  dt  noro.  ..,^00  ^ 
JudameHt.  that  t^'Jl^^ 
ffl7oire4,  onJ  «  venirs  Se  «>"  "^ 

KKBOBS  TBSm  THEOnBC"  rt"* 


taaoma-SarsnBunMTOiiv^n^^l^ 

higWover  dulr  raanw  by»«J'.'^i^* 

~ck  tauKttuU,  Serit.  wlthliim), f«»» P"""^  rf 

ttSum  (Zofmond  w«h  hbn),  oonWu   ^Jg^P 

Hnrnnoir  r.  B»»oic.— Brror  "f.I.'S.illS 

■VirtX  in  an  aalhm  of  aooaoM  OS"  twj-^  ^ 


-.  eae  of  two  teaaats  la 

Watnn  iCUattf  with  him),  to  i-__^j^ 
OamuU,  8«i3L  (Barrom  with  •^Jtf^Sliri"''* 

II   ■■■■■■MW   O***^   ^ 

Bepolted  by  Bitib  Caa  Mw^^'Sj'  "* 

(Before  MrJc3mimssion«  U»J 

th»  iniStmt  if  arr«f<«d  .«  ^"TCw*' 
coeffd   bttvtm  the  P'^*-' /Z^tlSi 
thtmrmt,  tkt  Omrtlmtafi"'''''^ 
Coeke  onioaed.  ^ 

^ictoJf  for  insolvent    ,       _^.fii«oft^ 
Oooke  submitted  that  OiO^fiZjlU^'^ 
andaodebt    The  insolvent  adi»J»wi  ^  ,bi<» 

nation,  that  the  I O  U  »P<»  "''ISit  m 
was  given  for  tho  purpose  of  tbesn»~^  ^  if 
JVw*oi»  said  that  the  »»>^^g^r, 
euppoaed,  that  b«»H.  •  fr^*To«<* 
waa  a  debt  might  be  no  grouno  ^^ 
friendly  anastwhsw  there  was  no 

be  sustained.  TWrtUOJ"*^ 

Mr.  Commiasjoner  Iaw.-4  y^^ii&0^ 
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Sx  part*  Baooi,  r*  Tks  Nobthuut  Coal 

MlNINO  COMTANT. 

tint  Sloei  OnHpmv—0itntributon/—Windimg-yp 

Aeb,  1818, 1849. 
lie  deed  of  partfurihip  (f»  Jomt-ttoet  company 
provided/or  the  tale  qfeharei,  and  for  the  trane- 
fer  tkertefim  the  manner  and  form  therein  parti- 
cularly directed;  and  it  alto  provided  that  the 
direemrt  thotdd,  if  they  refuted  to  accept  at' 
tranrferee  or  propnetor,  the  propoiedpurehattr, 
thenuelvet  purchate  out  of  the  partntnhip  capi- 
tal the  tharet  to  i^fired  fir  tale,  at  a  price  to  he 
determined,  in  manner  and  farm  at  thereinmen- 
tioned.  7%e  wteant  qfmaHnf  the  transfer  accord- 
ing to  the  deed  were  not  provided /hr  iy  the 
director*  Htl  long  qfler  the  eitaitithment  qf  '^ 
company.  A  proprietor  of  \,000  tharet,  who  had 
paid  callt  thereon,  and  received  one  dividend, 
told  260  thare*  to  the  director*,  but  without  oh- 
terving  the  form*  preteribed  by  the  deed,  the 
mean*  qf  doing  to,  in  fact,  not  exitting  at  the 
time;  and  he  ifterward*  told  the  reel  (f  hit 
ehartt,  and  eeaeed  to  be  a  partner.  The  company 
axittedfor  eight  yean  after  the  eale  of  the  260 
thare* :  but  an  order  bemg  made  for  wtnding-t^ 
U*  egfair*  w*der  the  Wtnding-m  Act*,  it  wa*  de- 
tired  to  place  the  proprietor  in  gueetiitn  on  the 
lift  if  eontributorie*  m  reipect  iffthe  260  ehare*, 
oa  Me  ground  qf  the  invalidity  qf  the  tranter  to 
the  director*  :■ 

''eld,  that  the  company,  after  having  dealt  with  a 
ihareholder,  eouldnot  treat  a  trantaetion  which 
their  own  irregularitili  had  rendered  it  impotti- 
ble  to  obterve  a*  a  tran*aetion  void  for  difect*  in 
poiW  of  form,  though  thote  defect*  were  not  im- 
material ;  and  a  motion  for  a  reference  bad  to 
the  Maeter  to  review  hi*  report,  finding  the  party 
not  to  be  a  contributory,  wa*  r^fueed  with  eottt, 
to  be  paid  out  if  the  eitate. 
The  Northern  Coal  Mining  Company  was  eatab- 
ihed  by  deed,  bearing  date  the  Ist  of  Jane,  1838, 
r  the'  purposes  of  irorlritig  ooal  mines,  and 
Iting  the  prodnce  thereof;  and  the  deed  of 
Ktnership  was  ezecnted  by  aeretal  persons, 
bo  covenanted  with  each  other  to  the  effect  stated, 
,  the  several  clauses  of  the  deed.  Mr.  William 
agge  was  one  of  the  original  promoters  <of  the  com- 
tny,  and  he  executed  tke  deed  as  stated  for  100 
aares,  and  thereby  became  partner,  and  as  such  be- 
une  entitied  to  and  interested  in  the  capital  or 
lint-ttoek  propertr  and  effects  of  the  copartnership 
1  proportion  to  tne  number  of  his  shares.  Tlie 
lares  were  to  be  paid  as  called  for  by  the  directors 
ider  the  provisions  of  tlie  deed  and  the  number  of 
laies  belonging  to  any  jnoprietor  was  to  be  entered 
1  s  boolk,  which  the  directors  were  to  cause  to  be 
ept  fbr  that  purpose,  to  be  called  the  "Share  Re- 
later  Book,"  and  the  directors,  when  required  so  to 
D,  were  to  cause  to  be  delivered  to  every  proprietor 
certificate  stating  the  ntmiber  of  shares  held  by 
ich  proprietor  in  the  capital  of  the  company,  and 
le  spedne  number  of  everv  such  share.  Any  pro- 
rietor,  before  selHng  any  snare  held  by  him,  was  to 
ive  notice  of  his  intention  to  sell,  and  if  this  direc- 
ars  accepted  the  proposed  puchaser,  the  shares  sold 
rere  to  be  transferred  to  him  in  a  form  to  be  pre- 
eribed,  and  no  person  was  to  be  admitted  a  proprie- 
9r  unless  apnoyed  by  a  board  of  directors;  and  if 
be  directors  declined  to  accept  the  person  proposed 
8  a  proprietor,  they  were  empowoed,  out  of  the 
apital  of  the  company,  and  on  behalf  of  the  com- 
«ny.  to  purchase  the  shares  mentioned  in  the  notice 
t  such  price  per  share  as  should  be  equal  to  the 
ggrnate  average  of  the  prices  mentioned  in  the  ten 
nuMKrs  of  shares  actually  sold  and  registered  in  the 
ransfer-register  book  of  the  copartnership  next  im- 
nediately  preceding  sacb  pnrdiaae,  ana  then  all 
'a.tmt  babSlity  of  the  previous  proprietor  was  to 
case.  The'  deed  contained  a  subsequent  clause, 
rhereby  the  direutors  were  required  to  act  in  strict 
onformity  with  the  rules  thereby  establislied  in 
Q  cases  thereby  provided  ibr,  and  in  all  cases 
or  the  time  being  not  provided  for,  the  directors 
ren  empowered  to  act  in  audi  manner  as  should 
ippear  to  them  best  calculated  to  promote  and  in- 
lease  the  business  and  weUve  of  the  company, 
rhe  bosineas  of  the  company  was  commenced  and 
•riied  on,  but  the  provision  in  the  deed,  that  a 
hare  register  book  should  be  kept,  was  wholly  nee- 
acted  for  three  yean,  and  consequently  no  transfer 
>f  shares  was  or  would  be  made  in  the  fimnal  and 
mrefhl  manner  directed  by  the  deed.  Some  boolcs, 
lowever,  the  nature  and  eflect  of  which  w«e  vary 
mperfecdy  explained -hi  the  pleadings,  were  kept, 
nd  these  contained  some  entrtas  shewing  who  wen, 
If  aright  be  entitled  to  ibaiM  at  the  tiaMk  iriMathe 
ntriis  w—  mihi,  and  shsraholdew,  at 
▼Oft.  X9tX.  W*.  ftM. 


were  entifled  to  be  shsidiolders,  instead  of  receiving 
ceiti&eates  stirting  the  nnmber  of  shares  hdd  by 
them,  and  the  spediie  number  of  evory  sub-share 
reocnved,  what  wera  called  scrip  eettificates,  purport- 
ing that  tlie  holder  thereof  (no  name  bdng  men- 
tioned) was  entitled  to  so  many  shares  in  the  com- 
pany, subject  to  the  conditions  indorsed  thereon,  and 
stating  in  the  indorsement  tliat  the  afUrs  of  tlie 
company  were  to  be  under  tiie  controul  of  the  di- 
recton,  subject  to  the  conditions  of  the  deed  of  set- 
tlement. 

Various  calls  wera  made  upon  persons  holding 
scrip  certificates  claiming  to  be  or  to  become  pro- 
prietors, and  two  dividends  were  paid.  Mr.  Morgan, 
wlw  was  the  fint  secretary  of  the  company,  stilted 
in  his  evidence,  that  the  scrip  was  required  to  be 
produced  at  tiie  time  of  the  payment  of  tlie  divi- 
dend, and  on  the  production  of  it  and  payment 
of  the  dividend  the  stamp  was  aiEzed.  He  furtlier 
stated,  tliat  wlien  a  person  prodoeed  scrip  fbr  pay- 
ment, he,  tiie  secretary,  loolced  into  the  hoolu  he 
had  to  see  whether  the  person  applying  for  payment 
was  a  proprietor ;  and  on  payment  of  tlie  culs  he 
also  refleiTed  to  the  books,  to  see  whether 
the  parties  paying  them  were  proprietors  of 
the  nnmber  of  shares  upon  which  the  calls  were 
paid.  Mr.  Harrod,  who  became  secretary  about 
Jidy  1841,  in  his  evidence  stated  that  the  Ixxiks  had 
not  previously  been  kept  regulariy ;  that  however 
they  did  shew  the  quantity  of  scrip  bnt  not  the 
number  thereof;  so  that  it  did  not  appear  how  Mr. 
Morgan  was  able  to  ascertain  from  the  boolcs 
whether  the  holders  of  scrip  wlio  were  not  named  in 
the  certificates  were  or  were  not  proprietors.  But 
Mr.  Harrod  further  stated  that  after  he  became 
secretary  the  books  and  papers  of  the  company  were 
searched  with  a  view  to  ascertain  who  were  the 
shareboMers,  and  inquiries  were  made  in  every  direc- 
tion, and  advertisements  were  published,  calling 
upon  the  acripholders  to  bring  in  thehr  scrip.  The 
first  slum  register  book  was  begun  to  be  made  up 
about  June  1843.  The  evidence  upon  the  mode  in 
which  the  names  were  entered  was,  according  to  Mr. 
Harrod's  statement,  thus : — The  scrip  was  sent  in 
by  the  holders  or  their  solicitors,  and  whoever  was 
the  holder  was  registered  as  the  proprietor,  and  a 
new  certificate  was  then  issued  to  tne  party  who 
had  brought  in  the  scrip,  and  this  new  certifieMe  was 
in  the  fonowing  form : — "These  are  to  certifythat  [the 
person  named]  is  a  proprietor  of  [so  many]  shares  in 
the  Northern  Coal  Mining  Company,  being  nnm- 
'>e>^  [  ]to[  ],  subject  to  Uie  rules  and  regulations 
of  the  said  company,  as  prtMded  in  tlie  deed  of  set- 
tlement." And  tins  fbrm  .of  certificate  was  followed 
by  the  date  thereof,  and  the  signatures  of  the  secre- 
tary and  directon.  Such  appcwring  to  be  the  atete 
of  tiie  case  as  to  the  registration  of  shares  until  the 
year  1842,  the  transactions  as  respected  Mr. 
Bagge  appeared  to  be  as  follows:— In  1838  he 
had  ezecnted  the  deed  of  settlement  for  100 
shares,  and  was  'entitled  to,  or  interested  in 
a  share,  i  that  is,  aa  would  wpear,  an  unallow^ 
and  undivided  share  of  the  capital  of  the  company, 
in  proportion  to  that  number  of  shares.  At  the  end 
of  a  year  aiter  the  date  of  the  deed  no  shares  had 
been  in  any  manner  allotted  to  Mr.  Bagge;  bnt  his 
rights  and  liabilities  rested  on  the  covenants  in  the 
deed  alone.  In  June  and  Septemlier  he  applied  for 
certifimtes,  but  there  was  at  that  time  no  share  re- 

Sistar  book,  and  no  allotment  of  shares  was  made  to 
im ;  and  tiiere  being  no  share  register  book,  and 
no  proper  number  attached  to  each  share,  there 
oonld  be  no  such  certificates  as  by  the  12th  clause 
of  tiie  deed  the  directors  wera,  when  required,  to 
cause  to  be  delivered  to  the  proprietors.  At  that 
time,  and  for  long  afterwards,  only  scrip  certificates 
were  delivered,  certifying  that  the  bolder  [not 
named]  was  entitled  to  slines.  Mr.  Bagge  received 
sndi  oertificates  for  400  shares  on  the  I3th  of  June, 
and  for  600  shares  more  on  the  12th  of  September, 
1839.  He  continued  for  a  year,  or  thereabouts,  to 
be  the  holder  of  these  certificates,  and  in  respect  of 
the  shares  comprised  therein,  he  paid  a  certain  num- 
of  calls,  and  received  one  dividend.  In  August,  1840, 
a  fourth  call  having  become  payable,  he  wished  to 
part  with  some  of  nis  shares,  and  tluongh  the  me- 
dium of  Mr.  Seppings  he  proposed  to  the  company, 
or  to  the  directors,  to  return  to  them  a  certam 
amount  of  the  shares  which  had  been  granted  to 
him;  and  his  proposal  was  complied  with  as  to  260 
shares,  part  of  liis  1,000  shares.  The  operation  was 
effected,  or  intended  to  be  effected,  by  means  of  a 

Snrchase  made  by  the  company  of  260  shares  from 
Ir.  Bagge  for  2,860(.  the  amount  of  three  calls 
paid,  mi  1,060/.  the  amount  of  the  fourth  call  then 
dne,  making  3,920(.  The  scrip  for  the  260  shares 
was  thereupon  given  back  to  the  company.  The 
transaction  was  entered  in  the  journal  book  of  the 
company,  under  the  head  of  shares  bonght  in 
the  market  on  the  29tii  of  September,  1840,  and  in 
the  book  called  the  Kiare  Book,  the  260  shares  am 
entered  as  bought  hadt  by  tiie  oompany.  These 
tnnsaetiona,  idating  to  Oe  260  shares,  and  tiie  sale 
of  6S  shares  by  Mr.  Bagge  to  a  Mr.  Webber,  wen 


and  to  the  issniiis  of  any  oeitifieatei,  audi  as  tboM 
which  are  descnbed  in  dsnse  12  of  tiie  deed.  Bfr* 
'BtgfB  bad  remaining  in  his  possession  scrip  oer- 
tificatea  for  685  shares  at  the  time  wlien  the  scr^ 
was  called  in  (in  1841),  fbr  tiie  purpose  of  asoertaiB- 
ing  who  wera  the  holden,  and  m  Ota  panose  of 
forming  a  share  register  book;  and  in  1842  he b*- 
eame  a  duly  registered  holder  of  the  685  share^  and 
proper  oerlificatea  woe  delivered  to  him  of  his  bcfaic 
the  holder  of  those  shares.  Of  these  685  he  afttr- 
ws^  disposed,  and  no  question  was  on  this  ooeasiaB 
raised  either  as  to  the  o85  roistered  shares  or  u  to 
the  55  shares  which  wera  sold  to  Mr.  Webber.  Ib 
June  1842,  Mr.  Bagge  was  memorialised  as  a  pn- 
prietor  under  the  5  &  6  Tict.  c  zxi.  and  on  the  ' 
\9&  of  January,  1843,  he  was  memorialised  sa 
having  ceased  to  be  a  proprietor,  before  which  time 
it  would  consequently  apteai  all  his  registered  shares 
had  bead  dispoeed  of. 

The  oompany  havfog  got  into  difficulties,  an  order 
was  made  under  tin  Winding-up  Acts,  referring  it  to 
the  Master  to  wind  np  the  afnir*  of  tlie  oompany. 
The  Master,  in  settling  the  list  of  parties  liable  as 
shareholden  to  contribute  to  the  payment  of  the 
company's  debts  and  liabilities,  held,  that  Mr.  Bagge 
was  not  snlqect  to  any  liability,  or  to  be  considered 
as  a  contributory  in  ropect  of  tiie  280  ahares  sold 
back  to  tiie  company  in  September  1840.  This  eon- 
dusion  to  which  the  Master  had  come  not  beinc 
satisfisctory  to  the  official  manager  for  winding  iqi 
tiie  company,  notice  of  motion  to  discharge  tiie  order 
so  made  by  the  Master,  or  that  it  might  be  lefciieJ 
back  to  the  Master  to  review  his  report  was  serred 
by  him,  and  the  mAtion  now  came  on  to  be  heard.' 

Turner  and  Daniel  for  the  motion,  contended  that 
the  directors  could  not  purdiase  from  Mr.  Bag|^ 
shares  held  by  him  in  the  oompany  of  which  he  waa 
not  the  complete  owner,  and  as  to  which  he  had 
never  been  registered ;  and  that  a  shareholder  could 
not  determine  his  Utilities  by  a  sale  of  his  shares 
to  the  company,  in  a  form  not  authorized  by  the 
deed  of  settlement.  Mr.  Bagge  had  paid  calls,  and 
therefore  had  a  right  to  sue,  snd  though  the  com- 
pany's acts  did  nut  say  that  tiioae  not  memoiialisedr 
were  not  liidile  inter  te,  the  memorial  of  having 
ceased  to  be  a  shareholder  could  not  determine- 
any  existing  liability.  They  dted  Bx  parte  iter- 
gan,  I  Macn.  &  6.  225;  £»  parte  WhUe,  1  De  GT. 
&  Sm.  157  ;  Sx  parte  Stanhope,  19  L.  J.  (N.&) 
389,  Ch. 

R.  Palmer  and  iTenaion,  contrl,  contended,  thaf 
aa  Mr.  Bag^  had  not  concurred  in  the  comjianyk 
going  on,  with  a  knowledge  of  a  partial  snlncriptmn 
of  the  shia«  list,  he  was  not  bound.  As  to  the  shares- 
sold,  he  was  in  the  situation  of  never  having  been  a 
proprietor;  bnt  even  suppose  he  was  not  astothe- 
260  shares  in  question,  the  directors  weris  empowned 
to  purchase  them,  and  by  doing  so,  they  relieved  the- 
holder  from  all  further  liability.  The  formalities,, 
indeed,  were  not  complied  with,  nor  could  they,  w 
then  was  no  share  register  list,  nor  other  document 
of  title,  except  scrip  certificates,  till  the  year  18421. 
The  want  of  a  formal  transfer  is  therefore  immateiialj^ 
mora  espedally  as  the  directors,  under  their  general! 
powers,  had  a  discretion  as  to  the  management  of 
the  oompany.  The  Act  of  Parliament  makes  the 
memorial  of  ceasing  to  be  •  partner  condnsiva 
against  all  the  worid  as  to  that  pomt,  and,  supposing 
an  irregularity  to  have  taken,  place,  it  was 
waived  by  the  acquieacence  of  the  directors  of  the 
company.  Bendea  the  company  was  in  a  lion- 
rishing  condition  at  the  time  of  the  sale,  and 
the  shares  were  therefore  at  a  premium ;  and  the 
oompany  continued  for  eight  years  afterward^  and 
then  failed  through  extravagance  and  negUgenee. 
Every  shareholder  must  b»  considered  to  have  hod 
notice  of  the  transaction,  and  they  should  hav«  im- 
peached it  long  since;  and  no  company  could  cony 
on  business  if  their  transactions  were  ulowed  to  be 
impeached  at  any  time.  They  dted  Taylor  r, 
Hughe*,  2  Jon.  &  L.  24 :  WaffSrd  v.  Adie,  5  Har^ 
112 ;  Crellin  v.  Brook,  14  Mee.  &  W.  11 ;  Oeddtt 
V.  Wttllaee,  2  Bligh,  270;  Cbnet  v.  Harri*.  Turn,  ft 
R.  496;  Bame*  v.  PameU,  2  H.  L.  Cas.  497,  522; 
Ex  parte  Beretford,  2  M.  &  G.  197;  Bx  part* 
Cocfbum,  20  L.  J.  (N.S.)  137,  Ch. 

Turner,  in  reply,  refened  to  Jacbeon  v.  Cocker, 
4  Beav.  59;  BbmdM  v.  Wintor,  8  Sim.  601;  Har. 
rieon  v.  Heathom,  6  Man.  &  Gr.  81. 

Saturday,  Feb.  8.— The  Ma8Tbk  of  the  Bolls. 
— ^Thia  is  a  moti(m  made  by  the  official  manager  of 
the  Northern  OmI  Mining  Company,  to  diacharge 
an  order  made  by  the  Master,  who  beM  that  Wil- 
liam Bagge  was  disdiaried  from  liability  in  respect 
of  260  shares  purchased  by  the  company  from  Mr. 
Bagge.  The  case  is  brought  before  me  in  sudia' 
manner,  and  with  such  evidence,  that  I  confess  I 
now  doubt,  as  I  did  at  the  hearing  of  the  motion* 
whether  I  have  understood  as  correctly  as  I  ought 
the  butt  of  the  case,  and  I  desire  that  the  statement 
may  be  considered  as  open  to  the  ohservatioB  Had 
eorrection  of  the  parties.  [Herfe  his  Lordship  stated 
the  tuts  of  the  case  at  length,  and  as  to  the  fbrm  of 
certificate  observed]— Here,  then,  wa  have  a  oer- 
tifioita  aaswaring  the  dirsdii»s  eontaioed  in  the 
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dhaH  of  the  deed  which  directs  these  OBtMtatu  to 
i»  (iveii  of  the  number  of  shares  heU  bjr  tha  no- 
jtfeten,  and  containing  the  number  of  each  man 
«peci£cally.    To  that  form  of  certifiote  foUom  Ote 
idate  of  the  certificate,    and  the  signatnrei  of  tlie 
secretary  and  directors.     And  as  to  the  ^ect  ef 
holding  the  certificates,  paying  the  calls,  and  re- 
ceiving a  dividend,  his  Lordship  further  obeerred:— 
Here,   then,  was  a  member  of  the  oompanir  wbo 
had  executed  the  deed,  paid  calls,  and  reeored  a 
diridend,  and  there  was  no  doubt  of  hit  bdng  nbjeet 
to  some  liability.     His  lordship  then  proceeded : — 
The  Master  has  held  that  Mr.  Bagge  is  not  fobject 
to  any  liability,  or  to  be  considered  ni*  ooatribntory 
in  respect  of  the  2G0  shares  sold  back  to  the  com- 
pany in  September,  1840.     In  support  of  themotkm 
made  by  the    official    manager    to   dilcharce    the 
Master's  order,  it  is  alleged  that  the  sale  of  me  360 
shares  to  the  companv  was  altogether  raid,  becenae 
.ii.waf  not  oondacied  in- the  manner  pointed  oat  bjr 
HiaZSUioUnwiorthe  deed  ef  settlement,  and  that 
-OODNqoently  Mr.  Bene  ooftht  now,  and  after  the 
lapie  of  ten  year*,  to  be  ooniideied  aa  the  owner  of 
'  fbe  fame  ahaica.    It  ii  tme  that  the  pnrchaw  by  the 
,oompai9  wat  not  made  according  to  Qie  apediSc 
-.iffiMctioiia  oontaioed  in  the  deed,  neither  OMld  it 
'.'hme  been  ao  at  that  time,  for  at  that  time  there  waa 
no  ahare-regiater  book, — Hie  aharea  had  no  proper 
.santber, — there  had  not  been  any  certiicate  oe- 
^Brered  to  any  proprietor  stating  ti>e  number  of 
lihates  held  by  him,  and  the  apedfie  nmnber  of  ereiy 
gneh  ahar*.    Mow,  I  am  of  opinion  that  the  acrip 
,  certificates  were  not  the  cerlificatea  meant  by  the 
"lS£k  clanae  of  the  deed  of  aettlement;  and  then  the 
qiestion  became  whether  the  tranaactjon  auch  as  it 
was  was  not  TaUd, — whether  the  scriphoUers  cooU 
JWt  aaaign  or  alienate  their  scrip  shares  by  delirery 
■ol  the  rertificates  or  otherwise,  even  to  the  directon 
or  to  the  company  itself.  The  comoany  now  making 
Siia  claim  agabitt  a  penso  allegea  to  be  a  share- 
holder, oncht  to  be  able  to  shew  that  their  business 
was  so  conducted  that  indiriikMl  shareholders  dealing 
with  them  oonU  act  in  the  manner  directed  Inr  the 
iati.    HsTing  nei^eeted  to  keep  a  share  re^iiter. 
Imok, — not  baring   delhrered  oat  any  eertiftcate 
-of  the  shares  held  by  the  sbardioldeis,  as  directed 
by  the  deed — haring  afterwards  dealt  with  a  holder 
M  serip  sa  a  sharMolder  for  the  parpoae  of  par. 
dating  his  shares— having  bought  the  aharea  men- 
tioned  or  refsned  to  in  the  aarip  cerHflratw    and 
luMing  afterwards  tnated  the  same  ptraon  at  having 
oeaaedtobeaproprietor— I  think  mat  they  sre  not 
entitled  to  treat  the  transaction  as  void,  merely  be- 
eaose  there  had  not  been  an  obserranoe  of  those 
fanns  whidi  their  own  incgnlarity  and  neglect  had 
made  it  impossible  to  obserre.  I  am  fiir  fiom  think- 
ing fltatthrfbrma  were  in  themsahres  immateriaL 
I  presarae  that  they  were  meant,  and  they  ware^  to 
aosae  extent  at  least,  eahadated  to  protect  the  com- 
pany against  fraadnlent  and  oollosiTe  pardtases  from 
tbaieholders;  but  I  think  that  the  ragulatioDa  had 
reference  to  a  state  of  things  which,  in  oonseqoenee 
of  the  neglect  of  the  dirertors,  did  not  exist,  and 
after  the  dedsiona  which  bsTe  been  made  on  the 
•nbiect  of  scrip  Aares  as  inalienable  eren  to  the 
oooipaay  itaelf,  in  any  ordinary  mode  of  transfer. 
I  aa  tiietefara  of  opinion  that  the  motion  most  be 
re&ised  with  coats,  whidi  moat  be  paid  out  of  the 
estate. 

JL  Pahmir.—Tbe  sabiect  of  costs  was  before  Ijord 
'Cottenham,  who  said  that,  bjr  an  amission  of  the 
Ijagislatore,  the  Conrt  was  so  sitnated  that  however 
JBStioe  might  require  that  costs  should  be  paid  at  all 
•vents,  ]ret  the  Act  of  Parliament  diaabled  the  Court 
from  giving  them,  except  out  of  the  estate. 

ynoM-atuuKemuMtL  xhiobc 

BSVOa'8  OOVXT. 

'Bepoctadby  Gtao.8.Ai.unrrr,Bw.  of  tb«  Middle lampls, 
Btixiatar-at-I«w. 

Sthtriof,  Jtm.  11. 

Pons  V.  Tbs  Thaiks  Hatzn,  Dock,  akd 

RAitWAT  Company. 

Praetiet — Ammdmmt  qfelabn. 

•Claim  ordered  to  be  amended  qfler  it  had  heea  let 

down/br  heariag. 

This  was  a  claim  for  specific  performance,  a&4  bad 
been  set  down  for  hearing. 

Kattelt  now  moved  for  leave  to  amend  the  claim. 
A  daim  was  set  down  dmoat  immediately,  and  there- 
fore, if  it  could  not  be  amended  after  that  step  had 
been  taken,  it  would  very  seldom  be  amended  at  all. 
The  Vice-Cbakcxllor  inquired  how  the  defend 
«Bt  would  be  made  aware  of  the  amendment  ? 
Hattetf  replied  that  notice  ahonld  be  given. 
The  Vtcx-Cbakcsllok  then  directed  that  the 
Qtoal  formalities  adopted  in  orders  for  the  amend- 
cUnt  of  blUs  ahonld  be  observed  and  made  the  older. 

Dec.  16  and  17, 1850,  oiMf  Jan.  U,  1851. 

^^  MOSOAN  V.  MOKOAN. 

WtU—Comtruetiat-^CBntingent  leffaele»—Aee»-l 

mutbtti&mm  ^ThMnaatim? m  Ant        n""  " 


MvMitfw— 2%eMa«oii'«  Act, , 


A.  ky  ktr  wlB  feme  iptiih  l^felm  it  B.  and 
direeted tier e*eeator$  to  fopoter  to  C.  amS'D. 
(B.'s  doM^Utn)  S,000f.  aacA  tfon  tkeir  wurriofi, 
with  oil  Me  aeeinmiteMow  if  intertit  Aernis 
fiom  tie  time  of  A.'e  ieati,  and  gave  to  kar 
t*eaUort  all  the  rtridne  of  her  rroperiy  in  truit 
for  IS.Jor  life,  and  tfter  Mr  death  to  oe  eguoify 
dhided  between  P.,  G.  and H.  A.diidiiCim, 
and  the  txeeuton  eet  apart  eioek  to  anmer  the 
teoaeiee  qfS.OOOI.  and  aecntmlaledthe  dioidindt. 
Il.diedin  1838 ;  D.  £ed  in  1849  withomt  hmvu 
been  married;  the  liMM^y-OM  peanfrom  A.'e 
death  eofired  in  1816,-  C.  wae  Kvint  and  mi- 

BeU,  Is/,  that  the  leaaeiet  ti  5,060/.  were  e«>- 
ttmgad  on  the  marriase  qf  C.  !(  J),  i  leeondlp, 
that  the  acewtalationt  on  D.'e  legaeg  between 
the  death  (/  the  iettalrix  and  the  death  ef  B.  the 
tenant  for  life,  belonged  to  S.'i  ittate ;  and, 
thirdly,  that  the  eate  trot  w</Jklii  the  operation 
ef  the  Thelbuion  Act,  although  there  woe  no 
exprett  dirtetion  to  aeeumulite. 
The  testatrix,  in  thia  ca«e,  by  her  will,  dated  flie 
22lid  of  May,  1825,  after  mddng  certain  nedfic  be- 
queata  to  her  sister  Sarah  Gyles,  ptooeeded  as  fol- 
b>wa:  " I  appoint  my  brothers  Tkossss  Morgan  aad 
Trends  Morgan,  and  my  bankers  Sir  Samp*  B. 
Morland,  Bart  and  8ir  Geage  Dodcet.  Bart.,  my 
executors  and  trustees  of  sll  my  money  in  the  fdnds 
or  elsewhere,  to  pay  over  to  my  rister  Sarah  Gyles's 
two  daariiters,  Frances  Sarah  Gyles  and  Georgina 
Arma  Gyles,  5,000/.  eadi  apon  their  marriage,  with 
an  the  aocnmolations  of  interest  thereon  fram  the 
time  of  mydetth.  I  give  to  my  brother  Thomas 
Morgan  1,000/.  India  stodc,  ttanaing  in  my^iaoM, 
and  I  give  to  my  (Soar  exeeotors  in  tnittall  Aereat 
of  mv  ftmded  property,  or  elsewfacm,  to  pay  mj  sis- 
ter Harriet  H«nh«m  the  divideods  quaitoiy,  mde- 
pendent  of  her  husband,  for  bar  n^oral  hfo;  and 
after  her  death  the  whole  to  be  eqaally  divided  be- 
tween the  grandchiklreo  of  mv  late  other  James 
Morgan,  to  be  made  over  to  sotn  as  are  of  age  when 
mj  sister  Harriet  dies,  and  the  interest  of  the 
mmorsto  belaidoatintlieTlireeperCenta.-tiUsndi 
Ume  as  they  have  attained  the  age  of  31."  The  tes- 
tatrix died  on  the  same  33ad  of  May,  1825,  Mr*. 
Gyles  bong  then  a  widow,  and  her  daogfatars  Fran- 
ces Sarah  and  Georgina  Anna  being  mfants.  To 
answer  the  two  legacies  of  5,000/.  the  exeoatcn  set 
apart  stod^  and  aoenmulated  the  dividenda.  On  the 
22nd  of  Febraary,  1838,  Harriet  Hanbam  died,  and 
on  the  12th  of  April,  1849,  Georgina  Anna  Gyles 
died  without  ever  having  been  marrMd.  The  period 
of  twenty-one  yean  fh>m  the  teatatrix's  death  ex- 
lared  on  the  22nd  of  May,  1846.  Fianoet  Sarah 
Oyleawas  living  and  unmarried.  The  pietent  suit 
was  instittttsd  by  some  of  the  residoary  legatees  for 
the  purpose  of  having  the  estate  administend  under 
the  direction  of  the  Conit.  The  cause  coming  on  to 
be  hestd  several  questions  were  raised,  the  first  of 
which  was  whether  the  two  kgadas  of  5,000/.  eadi 
had  vested. 

Itneeell  and  Goldemid,  forihe  pUintiA,  oontended 
that  the  legadea  had  not  vested,  and  they  dted 
Oarbvt  V.  miion,  1  Atk.  581 ;  AtHne  v.  Hteeocii, 
1  Atk.  500;  Balffbrd  v.  KebbeU,  3  Yes.  363; 
Vawdrgv.  Oeddee,  1  R.  &  M.  203;  J^lor  v. 
Beeon,  8  Sim.  100;  and  Watmm  v.  JSTaytt,  5  M.  & 
C.  125. 

Wigram  and  Cotton,  for  Miss  F.  8.  Gyles,  argued 
that  the  legacies  had  vetted,  and  referred  to  Moth 
V.  \Boolh,  4  Ves.  399 ;  Branitrom  v.  WilUneon, 
7  Ves.  421 ;  and  Saunden,  v.  Vautier.  Cr.  &  Ph. 
240;  Vtrsv.  S/oiwir,  lOror.&War.  337!andGrw< 
V.  Greet,  5  Bea.  123. 

Salt,  Wieiau,  X.  Palmer,  and  Pellowi,  tar 
other  parties. 

He  Vice-Chancblu»  said  tiiat  the  tettabix 
had  a  right  to  say  that  the  legatees  should  not  tidte 
either  interest  or  principal  unkas  they  married,  and 
he  thou^t  that  ane  had  said  so  with  sufficient  die- 
tinctneaa.  The  language  waa  the  aame  as  if  she 
had  said  neither  shall  have  anything  unless  she 
marries. 

The  next  question  wat,  whether  the  dividends  of 
the  stock  set  apart  to  answer  the  legacy  to  Georgina 
Anna  Gyles,  uid  which  accrued  between  the  death 
of  the  testatrix  and  the  death  of  Mrs.  Hanbam,  the 
tmant  for  life,  bdonged  to  Mrs.  Hanham's  estate, 
or  passed  to  the  residuary  legatees  in  remainder. 

ttuuell  and  Goldtmid  oontended  that  the  whole 
fond,  piindpol  and  interest,  belonged  to  the  leti- 
duary  legatees  in  remainder. 

R.  Pumer  and  Fellewe,  for  Mrs.  Hanham's  ie> 
preaentativet,  eontri. 

The  cases  of  Crawley  v.  Crawley,  7  Sim.  427,  and 
ffffeiB  V.  iMeat,  were  dted  on  uda  point. 

The  VicB-CHANonuLOB. — A  testatrix  give*  con- 
tingsnt  kgadas,  not  vrithont  interest,  but  widi  the 
interest;  a  gift,  however,  both  of  prindpal  and  in- 
toieit  to  take  effect  on  the  happening  of  a  fntiare 
nncaitiin  event.  Sh»  doe*  that,  and  there  she  lenveB 
it.  She  givestheieaidneafha-penoBal.estateloa 
oertainp«iipnforlifii^nid,  after  &e  dta<h  of  Ibt* 
to  .atiNBh    Xto  wswiaa  ut  <a|«t  Ih^ 


posdble  to  bappMi  tttwb  cUMbif  tiwtBMfa' 
No  person  eeiiM  teP-iHttlfcec  it  waiU%ai 
not    They  app«B^IMi>«h».|4«ik,  sail  0101  k 
inlsMtt  Ma  ttmrn  to'tJaati  aaistata^ 
number  of  yeara,  ii^«t«M*teaaaes  itqniilt.  i 
the  mean  tuna,  tha  twnnat  far  lifeofftenai»k 
died.    The  aoaaliaa  ia,  vrlather  tke  Iwrtiii 
during  a  ponion  Of  the  paridd  of  aeaMaUi^ii 
kieedltheliieoaae  oMKalagatiesaktM^ 
fbr  the  pnpoea.    Tbeaoeuanlatfamvaiaalaa 
wOhavtewtotliereildae  or  the  inlml,fiU| 
should  bear,  but  in  i  tifhfenea  tn  an  tveuteMid)i 
sons  daimii^  orfiter  the  «iB  eon^dstai  rarifc } 
having  become  ImptwdUe,  at  a  certih  (atk 
the  death  of  the  tenant  (or  ufe,  it  woeUkq^i 
make  tha  tanaat  for  Bfis  atlBbrlossbykiArai. 
dr«wn  from  her  that  wUeh,  if  mattastAtor 
been  fbnteen,  would  not  have  been  witkn  lb 
estate  must  be  oompeoaated.    She  aalbik 
tubatantially  wUeh  khe  wonld  have  htJiiMM 
had  been  known'  to  be  impoaalble  tt  toWm 
death.    The  principle  of  my  decirfoe  k  iA 
Hanham'a  estate  mast  have  all  that  ike  mina 
had  if  Miss  Gylea  lad  «ed  in  Che  teatatiii'iHi 

A  third  qnestiOD  was  wbeOer  tkefoa/H 
aoenmolation  ofthaletney  of  S,0tK(tltB!.l 
Gylet  termmated  on  ae'22i>d  ofMty,  IMM 
one  years  ftmn  Oie  teatatrix's  death),  orvMik 
accumulation  waa  to  oontiBtae  nalii  ftannfi 
death  of  Miss  F.  S.  Orles. 

JlKtMtfand  GMibaM  amedatilktaa' 
within  the  operation  of  tlM  TbeOaMia  M  a'k 
therefore  Ote  accnmnlation  moat  oeaie. 

Wigram  and  Cotton  said,  that  ai  ter«> 
exnress  diiectton  to  auxnranlate,  Os  nelhaii' 
did  not  apply. 

The  cases  of  ajkaw  v.  KSodat,  1  Myl. t  bV; 
STDomuU  V.  Biyce,  3  Keea,  276;  uiOe*'- 
Good,  14  Km.  165,  were  cited. 

The  VicB-CHANOBt.u»  said  att,n4e^" 
observation,  he  tbooght  that  Ob  case  »«"»»" 
Act,  because  the  acctimalation  wti  tkj?""'' 
result  of  what  the  testatrix  had  directed.  Th» 
molations  having  proceeded  up  to  tke^"^' 
21  years,  tiie  income  of  the  foad  Ota^l* 
beome  a  part  of  the  rendne,  ontil  ^"■■"^/T) 
riage  or  death.  The  observatian  to  »■"_*'■ 
aUuded  was  this,  might  not  Oe  iVT'S^ 
be  a  portion  withm  the  meaning  of  4ii««™r 
Act.'  He  wished  to  call  the  attertie«f««*"» 
this  point,  and  to  have  it  argued.  .  ,^ 

Tuetday,  Jan.  14.— This  casi«»!*J''_" 
alignment  oo  the 
tite  last  bearing, 
to  ICss  Gyles  waa  a  portfci 
the  TheUasson  Act.  ,,  j.^^^ 

RutieU  and  GolOtmid  appeared  for » l"™*' 


.  14.— This  casi«»f  •"'J 

point  mentioned bl*Hf?^ 
,?1«.  whether  tie  lew  jjff; 
'aaaporttonwiflaaS.*"^* 


Wigram  and  Cotton  for  Hiaa  Gyl"- .    —l* 
The  2nd  aection  of  the  Act  in  que**  (f.^ 
liogc 
}  any  proviaion  for  payment  i 


Geo.  3,  c.  98)  provides  that  nofliiiigmfl*^  JJJ 
extend  to  any  proviaion  fiir  paynnat  of  """"JJ; 
grantor,  settlor,  or  devisor,  or  oSba  P"?"  ^^ 
sons,  or  to  any  proriskin  for  rMauajwWrJ^ 
child  or  chiliuien  o*  any  person  ^^^'^^/gfTt 
under  any  such  conveyance,  setttement,  JS", 
to  any  direction  towching  the  P»^"*?t°Siil 
wood  upon  any  lands  or  tenements;  °^  ^  i, 
sodi  provisions  and  directiouf  •''~'2" 
made  and  given  as  if  the  Act  had  ""tfa"*--^  j 

The  following  authorities  were  "^.Jzla 
model,  1  Myl.  &  Cr.  135;  Eontj-  Bf^iL 
&  Fin.  114;  Beeeh  r.  Barl  St.  Vitai,  a  " 
J.  N.  S.  Ch.  130.  ,  ^  iJ«-M 

The  Vicb-Chancbi-lor  ssid  ww-.^SiT^ 
of  the  case,  in  the  House  of  Lords,  of  -w™.  ,j 
Her.  he  should  have  thought  tiiis  ««^.iU 
doubt  and  difficulty  on  the  point  wh'"^  jj* 
argued,  and  for  this  reason  mainly,  'rT,^ 
given  to  the  mother.  Mrs.  Gyles,  «"^i-» 
of  specific  legadea.  Mrs.  Gyles  "«,»  »P«^1»8 
and  nothing  more ;  whereas  these  ladiee  w^^  j^ 
mere  general  legateea,  or  If  n"*  "fjETai^ 
gateea,  so  legatees  that  the  gin  ><>  "^pfti 
ndtiier  aflbct  nor  be  aSected  by  i^J^'Laf 
mother.    Independently  of  the  ^^y^jdJi 


ated,  or  thua  lutroduoed,  there  was  tt«"L,  i 
House  of  Lords,  to  which  he  had  i''$j1r^  i 
he  could  not  take  upon  himself  f."^  ^^ 


cision  to  the  mere  point  of  •Degi^'"*^^  > 
that  was  accarately  or  """'"^'[^/Bi*' 
exist  in  the  case.  If  the  »«>  °L*'|rJl«'pi*' 
was  decided  by  the  House  of  Lords  o»)" "^a 
iUegitimacy,  it  afforded  an  *^^^^i»'^ 
unanswerable  reason,  against  decaWW  4,|jKi, 
the  vaUdity  of  this  bequest  as  to  "f.'^^w* 
in  fevour  of  which  tiierefore  he  <^^^^ti " 
determine.  He  must  declare  the  W 
affected  by  the  Act 


Digitized  by 


Google 


ItM^SJ,  18»,] 


THE1LA.W'  TIMESL 


■  V.  .nwj     f. 


V.   C.   LOfta  CKAWWCKTH'S   OOWITi 


V.  C.  LORfr  CRANWOIITHV  COURT. 
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•rnton. 


bj  W,  H.  Bm— ifttt.  ef  UoMla'sJiiB, 


/ai.10.  ll.<oHilS. 

_  Uttcaim«b.v.  BmvEmg. 

4f«ftU*  4/^  JUnuWiaw-3  &i  Wm.  i,  e.  Vt—Mort- 
gmfvrani  mQrtgagtt-^itiaXt  ta  rtdatm  qfter 
Ao«»(u  i^tart—AteouiU  mih  rtttt, 

39U  tiug  qf  a,  nortgagt*  <q  th»m>rtgage-ma»ai, 
villjAtA  hma  put' to  Ait  eaeeutor  s 

■9M  V'it  estntor permit  tit  tegatet  qfHtmort- 
ag3M  to  take  paitttfim  md  nuoy  f^e  fniit  of 
He  morlg^ge,  i^  that  cim  tie.  kgattt  mai/ 
ntrtig  Seeome  the  party .  aUitled  witMu  the 
mtmiag  qf  the  SMute.  of  limilatimt.  3  ff  i 
WW.  4,  c.  27,  «.  28,  to  be  the  party  tlaiming 
wntBT  the  Mortgogee* 

^Utterfromapariyfreprne^Unghimieifat  ie- 
rm*g  title  under  the  ntortgagte,  adteUtku  the 
rtgit  V  the  mortgagor,  orku  reprete»tatwe.  to 
redeem  a  mortgage,  vtd  mrilten  witMn  the  twenty , 

Mmd,  to  ht«t  achumteigmtnt  in,  veriling  within. 
the  memint  qflhe  itatute. 

■4maee»mtt  agaiiut  a  mertgagm  i»po«MMi«B  toiU 
»Otie  ordered  to  be  tafe»  leith.retlt,  ualeu  it 
eatUfaeiorily  appear*,  that  he  took  pouemaa 
V  the  mortgaged  property  u)he»  there  woe  no 
eurem,  or  no  material  arrear.  qfinterett  due,  or, 
tJM.  the  annuai  rente  greatly  exceeded  the  annmi. 
intereit  on  the  mortgage-money. 

^OmiiK  that  if  the  Matler,  in  taking  the  aeoouat, 
thall  fimi.that  theammai  rental  recmed  greatly 
e»e»eded  the  iatereit,  the  Ceitrt  may,  on  the. 
order  on  farther  direetiaat,  direet  the  aeeomtt-la 
te  agaiH  taken  leith  reett,frotn  the.  time  when 
th*  principal  and  interett  vae.  thereby  pptid  off. 
"Baa.yna  i/sqit  imtitBtid  atsuiife'tiia  reorMmtan 

on* ct a nortgagee  fn  the rMumptian<  of  UiBmocW 

gags  aflwtwentr  yean'  poaanion,  and  the  faota  am. 

■•  wall  racapitulitad  ia  the  jndg^xnt,  that  itlna' 

be«a  tfaaaght  mmenniwiiiy  fiirt^i  to-  itate  then. 
Stmart  and  TVier,  for  the  phuntJA. 
Athall  and  Hogerwy  for  tha  defwdanta. 
BaOeU,  for.  the  panoaal  Tttmsesti^a  of  the. 


died  on 


.    Vn,  O.  .Steraoibr  the  mortiDew, 
Srd  of  Jiui«,  1818.  iitib^stateaa  totba. 


JFDeKBNT, 
Hia.  TuBB'OHANCBi.uuu-'Tfae  plaintiai  in  this 
cue  ara  partiei  deriving  title  ander  the  w91  o£  ai 
Ullaiiiaiinained  Jaaoei  Harvey  Pierce,  to  his  leei.- 
uikilia,  aod  ti>e  object  of  tin  ««it  ii  to  radaam  an 
oli  laaMgags  made  b^hini  tq  Wm.  Guise  JStevena, 
a»k^am  as  the  year  181A.  At  the  time  of  the 
iBMtiif*  ateveoa  waa  the-  siliaitar  of  Piatce,  and 
haaboaotadaa Us  agentiatheraoeiptof  the rcBta. 
SmA  beiag  the  relatian  aahutiiig.between  the  paiw 
tiae  by- indentures  of  leaaa  and  nleaie,  dated  the 
Uthrand  13th  of  Jnne,  1810^  Pierce,  in  coMideration 
of4be som  of  SOM.  than  advaaoed  to  Um  by  myof. 
loaB,  canveyad  to  Stevens  and  his. heirs  certain 
bMsea  ia  Heemitage-stDeet,  and  otbec  a^oioing 
s%«eta,  ia  the  parish  "bf  St.  Oaorge  in  the 
BMt,  in  tlie  codDty  of  Middleaex,  by  way  of 
naartgage,  for  seemiog  the  som  of  50(M.  so 
atttaacM,  with  intertst  at  5  per  eent.  By  a  deed' 
of  27th  Aagest,  18)1,  Pisroo' charged  tlweame  pre- 
raims  with  tbe  payment  of  a  iiiriner  aum.  of  iOKil. 
theiein  stated  to  have  been  thea advanced  and  lott ;. 
aaAon  the  6th  Joly,  1815,  ha  made  a  fiurther  charge 
of  IMM.  ia  conaidcratioa  of  a  farther  loan  to  that 
amount,  makiag  the  whole  sum  charged  amount  to 
I,UO<.  With  the  coooatrenoe^f  Stevens,  a  part  of 
the  mortgage  property  was  sold  in  181^  aad  the 
mnchaae  money,  or  a  part  of  it,  waa  then  paid  to 
Stevens  towards  the  Uqiudalion  of  his^mortgage  debts. 
Ob  the  27th  of  Jnne,  1816,  Fierce  made  a  general 
chaige  OB  a  pnblic-honse  in  Wappin^,  called  the 
"Umoo,"  with  a  landing-place  ana  stairs  adjoining, 
as  wdl  of  the  sams  then  already  secured  by  the 
fofmer  deeds,  as  also  of  all  other  advanoes  which 
Stevens  might  make.  Piaroe,  by  his  will  dated  28th 
Hieeb,  1818,  devised  his  real  estate  to  his  executors, 
Junes  Miller,  John  Miller,  Thomas  Gisbome,  and 
Obarie*  Peers,  and  their  heir*,  oo  certain  trosts  for 
the  baMftt  of  his  childaen,  and  of  the  children  tfaey> 
night'  have,  and  be  died  on  the  24th  April,  1818, 
leaving  Henry  Miller  Fierce  his  eldest  son  and  heir. 
Chas.  Peers  alone  proved  the  wiU,  and  the  other 
three  ezeentors  and  traatees,  Jamea  Miller,  John 
Miller,  and  Tbos.  Gisbome,  ezeootad  a.  deed  of  dis- 
daimer,  renooncing  the^levisa  made  to  tiism  by  the 
iiil.  Chas.  Peers,  who,  it  should  be  noticed,  was 
ymself  oneof  the  parties  benefieiaUyintetested  under 
the  will,  having  married  a  danghta-  of  the  testatorv 
alone  acted  in  the  trust;  and  in  184S  tbe  pUiotiflb, 
Xhos.  BaoBeld  Utterraara,  Tbos.  Bssihat,  and  Geo. 
Stadcey ,  were  under  a  decree  of  tiiis  Gonrt  appointnl' 
new  ttaatees  of  Fisrce's  will  in  ths' place  of  Peers; 
aBd  by  a  deed  of  28th  July,  1845,  Fears  oonvevad 
all  tiM  tmst  prop»ty  there  remaining  Tasted  in  hmi, 
iadnding  the  equity  of  redemption  of  the  mortgagad. 
ptesaisas,  te  the  new  traitaas  and  their  hdcs,  on  tbe 
tmrts  of  the  will.    Such  is  the  state  of  the  title  of 


l4B»L  fe*  of  Um  mortmed  .prwaiaas,  haiviog  duly 
made*  wis.  by  which  oe  apBoiatetl  Wm.  BecVford 
lUivenhiJl  and  Mr.  Hogarth  his  ejcocntoi^.  and  gam 
all  his  reaiduary  persooal.  estate  to  Klcaoor  Bather 
Blderton..    SavesiMU  alone  pinvad  the  >wiD,  asd 
Hogatth  renonitoed  prebate.    Tbe  legal  fee  in  the 
nsortgagMl  premises  desfcended  on  Ur.   Stevens, 
brpth«r«iW  bair  of  Wm.  G,  Steven*;  and  soon  after 
tlte  death  of  th^-testator.  Wm.  6.  Stevens.  Francis 
Gt«*eo«,  another  btothen  married  B.  £.  Eldeitoo. 
The  money  d«e  on  the  mortgig^  does  not  appear  to 
bBva  been  requirtd  for  diaoliMging  any  of  tha-dehts 
or  lemriaa  of  tlw  testator  'mUiam  G.  Steven*,  so 
that  Bleanoi  Esther  ^dtai^toiv  and  afterwacdaf  can- 
oh  SfLvens,  in  her  right,  beokme  entitled  toitbanafi' 
cjally.    Ia  1823  Oaoois  Stflveaa  beiqg  thqgheoefi- 
dally  entitled  te  the  mortgoged  money,  took  posses- 
siou  of  tbe  prttpefty  oempnsad  i*  the  securitiea,  and 
which  had  nut  been.sold;  and  he  continued  in  pos- 
sesion up  to  the  year  1838^  when  acompuasuDof 
knacy  issued  against  him,  under  which  he  was  duly 
found  to  be  a  litnatio,  and  hia  brother  John  Stevens 
and  Sanmcl  Stevens  were  appointed  committees  of 
his  eetnte,  and'  they  as  such  committees  have  been  in 
powewipaeav.sinoe-    ElesAW  Eatber.  thewifeof 
thaiwiatii^  (Uedaone  years  Eiaoe,«nd  on  the  23rd  of 
November^  1647,  letters  of  administratiop  of  her 
personal  estate  and  affacts  wage  nunted  to  John  and 
SamBol  Steveo»,tha  committe^Sifarthe  use  and  bene- , 
fit  of  tbe  lunatic.    Tbe  present  bill  was  filed  on.  the 
19th  October,  1846,  by  thetbree  tru«taes  Uttarmare, 
Bagsh«t,  aad  Stnc^k^y  tegethfr,  with  all  the  partiea 
inteiesMas  ohildien  orgraodchildran  in  the  reel 
estate  of  Herge  the  .moctgiKar,  ox  as  parties  claiio- 
ing  thwragh  sweh  children  or  grandchildren,  except 
Chadea  Peers,    The  defendants  are  Francis  Stevans 
the  InnaUc  and  his  committees  .and  also  Charles 
I^Bers.    Tbe  object  of  tbe  bill  is. to  redeem  the 
mortgage  xrcatad  in  1810,  with  the  6iKher  chaises 
aftorwacds  creatod  therepD  s  and  for  tlu&purpose,  after 
stating  MMtng,  other  things  the  title  of  the  pluntifis  to 
theieviitr«r redemptioib  and' the  title  of  the  dsfen- 
daatato  the  mortgage  ani  string  that  the. mort- 
l^lgeea  had.  long  beep  in  posaession  of  tbe  propertf, 
itprays  that  an  acoooQt  m*y  be  taken  of  what,  if 
anytlung,  is  jn^tiy  dae  to  the  defendants  Francis 
Stafens,  John  Stevens,  and  Samuel  Stevaos,  or  any 
of  them  (Francis  and  John  were  the  committees, 
and  Samnel  the  party  beneiioiaUy  ^eatitled^,  for  prinr 
cipal  and  iatereat  on  the  said  laartgaga  sectioos,  or 
any  of  them,  tl^st  a  propw  aooouat  may  be  decraed 
to  be  taken  of  the  rants  of  iJts  morlHa^ed  premises, 
compoMd  in  the  several  mortgaeesecanties  received 
b]u  or  coBM  to,  the  hiMids  of  W illiam  George  Ste- 
vens ia  his  lifetime,  of  Davenhill  bis  executor  in  hia 
lii«tima,  and  SaviuM  Stevens,  u  any  of  them,  by  tha 
order  or  for  thei  use  of  the  piftiesj  or  which,  but  for 
their  wttful.do&ull^  QVght  hare  been  rficeivadj  that 
the  like  aooount.may  be  decreed  to  be  taken  of  what 
moneys  irare-  respectively,  aptaaUy,  and  ion^  fide, 
advasioed  atioterast  by  William  u.  Stevens,  to  John 
Hacvey  Piaree  on  tbe  security  of  the  mortgage; 
a  like  acoonnt   of  all   moaeys  received  by,  and 
paid  by  W.  6,  Stevens,  on  account  of  Fierce  and 
of  all  other  dealings  and  traaaaotioos  between  the 
psities ;  that  the  bill  of  costa  of  Stevens  may  be 
preperly  taxol,  that  the  balance  due  on  either  side 
may  be  paid,  and  proper  iaqairies  directed  to  ascer- 
tain unoer  what  cQ^mmstances  the  mortgage  secu- 
rities were  given  and  executed,  what  were  the  oon- 
sideratioBS  for  the  same,  what  were  tbe  real  and  actual 
amoant*  or  balanees,  if  any,  exclusive  of  bills  of  costa 
dne  by  or  to  Piaree  to  or  from  W.  G.  Stevens,  at  tbe 
datea  of  said  mortgage  securities ;   that  it  may  be 
decreed  for  what  awonnt  tha  mortgage  securities 
ought  to  stand  as  security,  and  that  annual  reats 
may  be  ordered  to  be  made  in  taking  such  mortgage 
accounts  as  aforesaid,  aa^  that  the  amount  beyond 
the  interest  due  thereon  in  respect  of  tbe  mortgage 
debts  may  be  ordawd  to  be  applied  in  rednction  of 
the  principal  money  fifom  time  to  time ;  and  that,  if 
neceaawy,  the  pratanded  contract  fei  sale  of  the 
remairong  mortgaged  premises  may  be  declared  not 
to  be  binding,  ana  that  tbe  parties  may  deliver  up 
all  title  deeds.    The  defeadante,  the  committeas,  by 
tlteir.  answer,  admit  the  mortgage,  and  also  admit 
their  poaaeeeion  of  the  mortgaged  property,  so  that 
primafacie,  the  right  of  the  plaintiffs  to  redeem  is 
clear;  l>at  the  defendants  insist  that  all  right  of  re- 
demption is  gone,  and  that  oa  two  grounds :  first,  by 
lapae  of  time;  ^i^  secondly,  by  reason  of  an  ar- 
rangement wluch  they  say  was  come  to  between  the 
tinatae  in  1835,  and  Fras.  Stevens,  then  mortgagee 
in.paeseaasoo,  uoder  which  they  say  it  was  agreed 
that  Francis  Stevens  should  become  absolute  owner 
of'tlie  properte,  and  accept  it  in  lieu  of  all  tbe  money 
then  due  on  the  mortgagss.    The  first  objection  ol 
the  defendants  is  grounded  on  the  Statute  of  Limi- 
tations, 3  A  4  Wm.  4,  c.  27.  s.  28.    By  that  section 
it  is  enacted,  "tltat  whca  a  mortgagee  shall  have 
obtained   the  poMesaioD  or  receipt  of  the  iH-ofits 
of  any.land  gonpiised  io.  hi^  mortog^,  the  mort' 
nighhi 


being  a  suit  to  redeem  thamortgigp.  but  witU]|f 

tisenty  yea^  next  after  the  time  when  the  mDri^n>t^ 

shall  have  obtained  snob  posseasiim,  or  reoeii^  in,7< 

Ims  in  the  meantime  an  acknawledgt«ent  oi.tMi 

tide  of  the  mortgagee,  or. hia  right  to< redeem .sbiMl^ 

hsT*  been  fiien  to  the  mortgagor  or  some  peEiwt, 

claiming  bis  estate,  or  to  the  argent  of  saohmorb,, 

gilgor,  or  other  person  Ia  writing,  signed  by  t)tQ) 

mortgagee  or  this  person  chumiog  t^u|^   1>hb^ 

And  wh^  there  ia  more  than  one  morigMor  gr.pch 

SOD  daimiag  through  the  mortgagor,  then.  swA. 

adcnoHledgiaent  naaae  toany  one  shall  be  as  e^e<VFr 

tualaaifmidatoaU."  Now  here  thforigtoalmoif* 

gRgewasiU'lSlO;  thamortgac(Wtdied«M8I8.andtb% 

morlgacae  in  June  1818;  ana  in  1821.  possession  ol, 

the  mortgMed  premises  was  taken  by  the,  pjMtiM^ 

deriving  tiua  under  the  original  mortgwee.     TiUk. 

bill  iit  tiiis  <aue  was  not  filed  ^  1816,  twenty-tbrefi^ 

years  i^ter  possession  taken  by  tbo  mortgagee,.  S(^ 

that  the  right  of  those  cUiming  under  tbe  mortgagee 

to  redeem  was  certainly  barred,  unless  within  tweqty^ 

years.next  before  the  iastitutioo  of  tha  suit;  tbarivi 

was  sudt  an  aduiowledgmeatof  their  right  to  redeem; 

a«  is  required  by  the  section  of  the  Act  to  which  ti 

have  referred.     The  first  question,  therefoie,  .forr 

decisienis,  whether  there  was  such  aaacknonled^^. 

menL    I  think  there  was,  and  witbo9t  discussing^. 

wbather  «ih  of  the  other  doouments  in  proaf  in.ttlM 

causa  would  have  been  sufficient  for  the  purpoach  \, 

put  my  hand  on  the  letter  of  Francis  Stevens.  (uU. 

dmsed  to  Mr.  Peers,  tha  only  acting  esocutor  ap^ 

devi»ee  in  trust  of  the  mortgagor,  and.  also  one  of 

the  parties  having  a  beneficial  interest  in.-  the  eq^itj 

of  redemption  of  tbe  mortgaged  property,  and  whicf 

letter  bears  date  the  8|h  day  of  February.  1831,  a«.„, 

was,  therefore,  far  within  tb^  required  period  a(. 

twenty  years  &om  the  institution  of  the  suiJ^  beiog^j 

in  truth,  not  quite  twenty  years  from  the  present. 

time.    That  letter  was  written  in  answer  to  an  appUi; . 

cation  f^om  Peers,  asking  Stevens  to  prodnee  ctrieia^ 

deed*  relating  to  the  property  mortgaged.    Peers'p.f 

letter  is  as  follows :  it  bears  the  d^  of  February. , 

183L    Itia  addressed  from  Peers  to  Francis  .StR«. 

vans:  — "Qear  Sir,— I  understood  that  Mr.  Ln-l 

(who was  Francis  Stevens's  agent)held  Pierce's  deeqik 

&c.  and  as  he  was  ill,  and  could  not  attend  the  ottcft!, 

when  I  cidled,  I  left  a  memorandum,,  requesting  tb^., 

you  might  be  applied  to  for  diiectiaaas  to  Mr.  Lya., 

to  exhibit  the  inincipal  deed,  Southwood-tu  Harrey^, 

1736,  and  the  probates  to  Mr.  Nelson,"  aod.sa  oqi.., 

*sking,  in  short,  for  tbe  produdaon  of  seyentl  of  tbo . 

deeds.    In  answer  to  this  letter  Stevens  writes  tat- 

follows.    This  is  from  Stevens  to  Peers,  dated  tb^- 

8th  day  of  February :—"  Dear  Sir,— Ycur  latter 

of  tha  7th  lost.  I  received  at  the.  instant  of  mji 

leaving   Sidmottth    for    this    place,    consequently,, 

I  had  no  opportunity  of  ascertaining  whetheir.tb«i; 

deeds  you  mentiou  were  in  my  possession  or  not.    I  ^ 

sball  always  entertain  a  feeling  of  consideration  apd.^ 

rsspect  for  the  late  ilr.  Pieriie  and  hi*  family ;  boti, 

you  will  allow  me  to  say  that-  tbe  preseat  is  a  piir«^ . 

Suestwn  of  busiocsi,  and  I  have  uniformly  cousi- 
ered  it  imperative  on  the  port  of  a  mortgagee  never,, 
to  disclose  his  titla-deods,  except  under  an  actual ', 
arranKemcnt  for  a  liquidation  of   such    securities , 
thereby;  /  liatl  therrfore  be  ready  lo  attend  alii, 
any  lime  to  adintt  our  account,  md  to  arrangp'.. 
with  yon  for  tie  eeiilement,  either  by  receiving  the  ^ 
amount  due,  or  by  taking  a  release  of  tbe  eooity. 
of  redemption  and  pay  the  difference.    This,  I  ap-  , 
prebend,  will  be  the  correct  course  on  your  part,  and , 
certainly  the  only  one  to  enable  you  to  ootaia  the. . 
production  of  the  title-deeds."    Now,  I  consider, 
this  to  be  in  all  respects  an  ackn,owledgment  of  the  - 
right  of  the  mortgagors  to  redeem.     Tiie  writerr 
speaks  of  himself  as  mortgagee ;  and,  sustaining  that 
character,  ha  insists  that  be  ought  not  to  be  called 
on  to  produce  his  deeds  unless  under  an  arrange-, 
ment  for  a  liquidation  of  his  securities.    Ue  offers., 
to  adjust  the  accounts,  and  to  settle  it  either  by- 
receiving  tbe  amount  due,  or  by  taking  a  release  of 
the  equity  of  redemption  and  paying  the  difference. 
This  latter  was  addressed  to  Peers,  one  of  the  par. 
ties   entitled  to  redeem;   and   the  only  question, 
raised  as  to  its  being  or  not  being  a  due  compliance 
with  the  statute  was  on  the  pomt  whether  Stevenau, 
the  writer,  was  a  person  churning  through  the  mortr 
gagee  within  the  meaning  uf  the  statute.     On  the 
part  of  the  defendants  it  was  argued  thst  tbe  mort- 
gagees, OB  parties  claiming  through  Wm,  G.  Stevens, 
or  his  heir,  on  whom  the  legal  fee  in  the  mortgaged . 
property  had  descended,  and  Wm.  Beckford  Oaven-. 
hill,  his  only  acting  executor.    Possession,  it  was 
aid,  was  taken,  noj  by  Francis  Stevens,  but  by 


gagor  or  any  person  claiming  thronghnim  shall  riot 


John  Stevens  and  Davenhill,  and  the  rents  were 
received  for  tbem,  and  not  for  Francis  Stevens; 
and  so  a  notice  by  Francis  was  a  notice  not  given  by 
a  party  contemplated  by  the  statute,  as  a  party 
claiming  tJirough  u  mortgagee.  But  I  tiu~''  '*-" 
argument  as  altogether  untounded.  In  tl 
pmce,  Qm  principal  defendant  here  is  Fi 
vens  himself,  or,  which  is  the  same  thing, 
mittees.  Now,  he  certainly  represented  ' 
Charles  Peers,  the  devisee  of  Fierue,  the 
as  being  the  mortgagee,  and  on  £be  fi 
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MpKHBtatkm  teen  d«dt  with  Um.  It  lonty, 
tteiefoie,  eunot  now  be  in  Ua  month  to  mj  tbtt 
he  does  not  and  nerer  did  fill  the  chaneter  wliioh 
bei^  be  filled.  BntlihoaldbeionTtofaandmy 
Jsdgment  on  tUi  nanow  grannd,  thinUnc  m  I  do 
Hia^  independentty  of  this  ufiuneiit  derired  fromUi 
eondnct,  be  dearly  was  a  party  Haimint  under  Wil- 
liam G.  Stereu,  the  orifinal  mortgafee,  within  tlie 
'tme  intent  and  meaning  of  the  statnte  2  &  3  Wm.  4, 
■e.27,s.28.  ByOefirstseelionoftbe  statnte  a  legatee 
^and  a  hnsband  are  expressly  enumerated  amonc  the 
'  dass  of  persons  who  are  said  to  daim  tiuongn  or 
nnder  another.  Now,  here  tiie  interest  of  Frands 
Bterens  arose  lh>m  iit  iMJng  tlie  hnsband  of  the 
leddnary  legatee.  It  does  not  indeed  follow  that 
every  legatee  of  a  mortgagee  will  l>e  a  party  who, 
witmn  the  <rae  intent  and  meaning  of  tbe  statute, 
.  ^bims  under  the  mortgagee.  Prtml  /«ete  tlie  title 
of  tlie  mortgagee  to  the  mdrtgage-money  will  pass  to 
the  execntors.  But  if  the  executors  permit  the  le- 
ntee  of  the  mortgagee  to  take  possession,  and  eqjoy 
file  finite  of  (be  mortgage,  then  the  legatee  may 
thereby  become  the  party  entitled  within  the  mean- 
ing of  tiie  statute.  And  tiiis  was  deariy  the  case 
hoe.  For  tliongh  on  formal  occasions  tiie  name  of 
DaTenhiU,  the  executor  of  Jotm  Sterens  the  heir, 
ms  need,  yet  that  was  plunl*  matter  of  mere  form. 
The  aceonnta  made  out  and  delivered  to  Peers  in 
1820  and  1833,  wen  both  made  out  by  Sterols, 
nithont,  so  br  as  appears,  their  having  ever  heea 
■nbmitted  to  or  approved  by  Davenhill;  nor  is  thoe 
any  thine  to  shew  Aat  he  knew  even  of  their  exist- 
'  ence.  Tne  rents  of  the  mortgaged  property  were 
■U  received  by  Lys,  tiie  London  agent  of  Fmnds 
Stevens,  and  w»e  accounted  for  to  him  alone,  and 
not  to  DavenhiU.  When  a  lease  of  part  of  the 
mortgaged  property  was  made  to  a  new  tenant  in 
1832,  the  demising  parties  were  Cliaiias  Peers,  as 
npreeenting  the  equity  of  redemption,  and  Francis 
Stevens,  as  repreaentiog  the  mortgagee.  In  sliort. 
Frauds  Stevens  all  along  acted  as  the  party  wlu> 
bad  acquired  a  title  to  the  mortgagee;  and  I  must 
infer,  as  a  matter  of  fiut,  that  niis  was  all  widi 
the  assent  of  the  execnton,  and  under  these 
drenmstances  I  think  that  be  correctiy  represented 
himself  as  filling  tiie  character  of  mortgiKee ;  and 
■o  that  his  letter  of  the  8th  of  February,  1831,  was 
an  adcnowledgment  in  wiiting  of  the  ri(^t  Of  the 
mortgagor  to  redeem,  signed  oy  the  party  daiming 
through  tlie  original  mor^agee,  and  given  to  a  party 
daimmg  under  the  mor^agor.  It  follows  that  the 
■latote  does  not  apply  to  this  case,  and  therefbre 
"the  plaintiA  are  entnled  to  redeem.  But  then 
H  was  contended  secondly,  tiiat  all  right  to  redeem 
was  rone  by  reason  of  a  contract  entered  into  in 
183S  oetween  Peers,  the  acting  liusloee  underthe 
vrill  of  Pierce,  tlie  mortgagor,  and  Fiands  Stevens, 
tiie  mortgagee,  whereby  the  latter  agreed  to  take, 
and  the  former  agreed  torive,  a  release  of  the  equity 
of  redemption  in  full  discharge  of  the  balance  then 
■due.  And  no  doubt  if  su(£  a  transaction  really 
took  place,  it  would  afford  a  complete  defence  to  the 
present  daim.  But  the  evidence  does  not,  when 
dearly  examined,  shew  that  any  such  agree- 
ment was  ever  fi'ud|h[  come  to.  It  is  clearly  proved 
that  in  January,  1SI3,  nands  Stevens,  who  had 
then  been  nearly  ten  years  in  possession  as  mottgsgee, 
rendered  an  account  to  Peers,  made  up  to  the  end  of 
1832,  in  which  he  made  out  a  sum  of  I,080<.  to  be 
•tiU  due  on  the  securities.  I  think  it  may  be  taken 
a*  established  fiirther,  that  in  1835  he  rendered 
•nottier  account,  whereby  he  represented  tiu  sum 
due  to  be  1,067/.  Taking  this  to  be  so,  tiie  fitcte 
'tending  to  prove  the  sgreement  relied  on  by  the  de- 
fendants are  these:  by  a  letter  of  the  1st  of 
Jannanr,  1835,  Peen  asked  Francis  Stevens  if  he 
would  be  willing  to  take  an  absolute  conveyance  of 
the  mortgaged  property  on  a  valoation,  to  which 
proposition  I  think  it  pretty  dear  that  Stevens 
«asentBd,  provided  only  the  account  he  had  delivered 
-should  be  taken  to  be  correct,  and  the  amount  of  it 
ahooU  be  allowed  wholly  or  in  part  discharge  of  the 

gDrchaae>iBoney,  namdy,  of  the  purchase-money  to 
e  settled  l>y  a  valoatioo.  What  passed  during  the 
l^eater  part  of  that  year  does  not  appear,  the  nego- 
tmtions  laving  passed  in  great  measure  by  personal 
interviews ;  but  in  the  result  Stevens  certainly  caused 
to  be  prepared  the  drafts  of  a  conveyance  from  bim- 
■elf  to  Peers,  and  other  necessary  partiea,  tosrether 
with  the  draft  of  a  bond  of  indemnity  firom  Peers, 
br  way  of  guarantee  against  an  annuity  of  16/.  pay- 
able dnrinf  the  life  of  one  Lydia  Waters,  which, 
onder  an  old  will,  was  payable  out  of  the  moitgsged 
premises,  together  with  other  property.  Both  these 
drafts  had  certainly  been  submitted  to  Peers,  as  be 
appears  to  have  made  several  alterations  in  them, 
aiM  in  particular  in  the  diaft  of  the  conveyance  as 
prepared  by  Stevens,  the  amount  due  on  the  mortgage 
•ad  whidi  is  the  oonsidoation  for  the  release,  is 
•Med  IJOni.:  but  tUs  sum  is  strudc  out  by  Peers, 
with  a  note  m  tha  mamn,  stating  that  be  had  not 
Mt  had  time  to  examine  the  account.  Annexedtotha 
«aft  of  tfa*  bond  of  indemnity  waa  a  paper  ligaed  by 
Vaan,  in  whidi  he  says  he  shoald  not  oEwet  to 
,  bat  at  the  mma  tiaM  be  suggested  that  on 


vartews  grounds  soch  abond  waa  not  uswasary.  Ne 
date  appears  to  this  paper ;  hot  it  must  have  been 
written  before  tiia  18Ui  of  August,  1835,  for  on  tint 
day  we  find  a  letter  fiom  Peers  to  Stevens,  in  whidi 
he  savs  be  has  left  the  drafts  in  linoobVimi-Aeids, 
namely,  with  liia  agents  of  Steveoa,  and  he 
desirea  him  to  get  the  deeds  engrossed  and  exe- 
cvtsd  in  the  oonhtry,  sanesthag,  that  he  might 
leave  the  eonsideration  stated  at  the  lom  he  bad  pro- 
posed, namdy,  1,067/.  j  but,  adding,  that  be  would 
go  through  the  accounts  in  a  day  or  two,  and  if  any 
error  appeared,  "  wc^"  namely.  Peer*  and  Stevens, 
"  oan  put  it  right."  Now,  it  appears  to  me  dear  on 
this,  tfaattfaereneverwasafinali«reeBientooaieto 
witii  respect  to  the  ooMUemtioo  §ot  the  releaae  of 
the  equity  of  redemptkm.  If  Peers  bound  himsdf 
to  anytUiw,  it  was  not  to  releaae  tiie  equity  of  re- 
demption m  consideratiaa  of  the  babnoe  dne  on  the 
mortgagee,  as  is  represeoted  by  the  answer,  b«t  to 
execute  a  release  in  considsiation  of  a  noasinal  ioa 
of  1,067/.  leaving  it  open  to  ftartber  discuttion 
and  arrangemeDt  what  was  the  real  sum  due.  So 
tiiat  if  lees  than  1,067/.  was  due  he  waa  to  reedve, 
if  more,  he  was  to  pay  tiie  hahnce  On  any  other 
hypothesis,  the  suggestion  that  he  would  look 
through  tfaig  accounts,  and  that  any  error  dioald  be 
put  to  rights,  would  be  uninteHigihle.  It  follows, 
that  Peers  and  Stevens  never  came  to  the  same 
agreement.  Peers  agreed,  if  to  anytUng,  to  execute 
a  release  subject  to  a  Aitnre  settlnnent  of  the  ac- 
count. Stevens,  on  the  other  hand,  meant  to 
aooept  the  rdease  in  disdiarga  of  the  babnoe, 
whatBiver  it  might  be;  and  that  Stevens  did 
not  consider  Peers  as  having  bound  himself  to 
rdease  in  considerstion  of  1,067/.  at  an  admitted 
balance,  is  greatly  confirmed  by  the  Csct,  that 
he  did  not,  so  nr  as  appears,  even  proceed  ao- 
cording  to  the  letter  of  Peers,  to  get  the  deeds  exe- 
cuted by  the  parties  in  the  country.  In  this  state  of 
things,  therefore,  neither  party  was  bojaiid.  and  so 
it  is  nnnecessary  to  consider  wnetiiar,  if  Peers  had 
agreed  unconditionally  to  release  the  equity  of  re- 
demption in  condderation  of  the  babnoe  due  on 
the  mortgages,  sudi  agreement  would  or  would  not 
have  been  binding  on  £e  pUntifb.  I  am,  therefore, 
of  opinion  that  ndthor  of  the  gmmids  suggested  to 
the  defbndants  displaee  the  primtfui*  li^t  of  the 
pbintifi  to  redeem,  ne  nest  qneation  i^  on  what 
terms  am  I  to  decree  a  redemption?  Mr.  Bethell, 
(br  the  plaintifi,  contended  that  I  ought  to  direct 
the  accounts  vnth  half-yearly  rents  Irom  the  very 
commencement  of  the  matlgagsi,  for  that  ttom  the 
very  beginning  Wm.  O.  Qteveas,  the  mortgagee,  was 
in  receipt  of  the  reots,  and  was  in  the  naUt  of 
rendering  half-yearly  acdonnts  to  Mr.  Pierce,  the 
mortgagor,  wit  I  think  it  a  sufficient  answer  to 
this  argument  to  say,  that  upon  tUs  evidence  W.  G. 
Stevens  does  not  appear  to  me  to  have  been  in  pos- 
session or  receipt  of  the  rents  and  profits  as 
mortgsgee  at  alL  It  is  true  that  all  the 
rente  were  in  foot  leoeiTed  by  him,  that  is 
to  say,  they  all  pemed  thnnq^  his  hands,  but 
merely  as  amit  of  Mr.  Pierce,  his  prindpaL  It  was 
a  mere  acddent  that  the  same  persons  who  stood  to 
each  other  in  the  relation  of  mortgagor  and  mort- 
gagee, also  filled  tiie  characters  of  employer  and 
emdoyed  in  the  collection  of  the  rents.  And  all  the 
early  accounts  shew  that  the  balancea  due  fimn  W. 
6.  Stevens  on  his  rent  account  were  treated  as 
balances  to  be  accounted  for  as  money  in  bis  hands 
belonging  to  Pierce,  and  not  as  sums  applicable  to 
the  liquidation  of  the  mortgage.  How  far  the  docu- 
ments shew  the  dne  appropriation  of  tliese  balaoces 
is  not  the  matter  now  to  lie  decided.  It  is  suffi- 
cient to  say  they  satisfy  me  that  W.  O.  Stevens 
never  was  in  possession  as  mortgagee,  mid  so  that 
there  is  no  pretence  for  directing  any  account  wifli 
reste  during  hit  life-time.  The  same  observation 
applies  with  respect  to  the  period  which  elaped  be- 
tween the  death  of  Stevens  in  June  1818,  and  the 
year  1823,  when  DavenhiU  and  John  Stevens  took 
possession,  or  rather,  as  I  understand  tiia  effect  of 
what  took  place,  put  Francis  Stevens  into  posses- 
sion. From  that  date,  however,  namdy,  from 
March  or  April,  1823,  the  rente  were  certainly  re- 
cdved  by  Frands  Staviens,  not  at  agent  or  bainff  of 
the  mortgagors,  but  on  his  own  account  as  mort- 
gsgee; and  the  question  is,  whether  under  these 
circumstances  I  ought  to  direct  tiie  account  to  be 
taken  with  reste  from  that  period.  I  tiiiak  not 
An  account  is  not  generally  directed  with  rente 
against  a  mortgagee  m  poesesaon,  unless  it  appean 
either  that  he  took  possession  when  then  was  no 
arrear,  or  no  material  arrear  of  interest,  or  that  the 
rente  greatly  exceed  the  interest.  This,  it  mutt  be 
admitted,  is  a  very  unsatisfaotory  grmmd  to  act 
upon.  What  is  the  ratio  between  the  amount  of  rent 
and  the  amount  of  interest  whidi  ought  to  induce 
the  Court  to  direct  the  reste  ?  I  find  no  ptindple  or 
dedsion  enabling  me  to  answer  this  question.  I 
confess  that  if  the  point  were  now  to  be  decided  for 
the  tbst  time,  I  should  be  modi  indined  to  say  that 
iustiee  would  be  best  answered  by  diractiiig  In  all 
eases  periodiaal  rsMt  eotrfepoodit  with  toe  ordi- 
nary tone  of  riedpt  et  rents,  m  tlMt  the  lutm  tt 


na^  if  any,  miriit  alwaya  go  in  liqpirfbliaB  ef  ft* 
ptindpal  ddiiUBut  this  certainly  it  not  «•  t#iq( 
theCmirt,aiid  I  cannot  aay  Oat  in  tlasotaeetthtt 
there  was  no  arreac  of  iatentt  wben  peessirioa  waa 
taken,  or  that  the  tenia  gieaily  exetiisi  tbe  m- 
terest  aocrmng  due  on  the  mottgagea.  B*  aaek  a 
compadson  throvn  no  Hght  wliatever  on  Ae  pro* 
babuity  of  there  bdng  or  not  bring  aa  soar  of 
interest  unliquidated  by  ilie  rents  in  a  case  where  ifc 
is  not  shewn  tbet  the  rente  came  to  tiie  hands  eftte 
mortcageesin  sndi  a  manner  as  to  be  appScaUa  to 
tlie  disdiarge  of  the  interest,  and  I  can  fiaoover 
no  ground  for  considering  that  eillier  W.  G.  Sl^ 
vent  in  hk  Ufe-time,  at  hit  iniiiaisitsfiiw 
after  bis  decease,  prior  to  1823,  received  say 
vs«ti  as  mortgagees,  and  to  it  hrnnmea  aa- 
csssary  to  consider  how  for  it  weaU  ar 
wonld  not  be  a  legitimate  iafierenoe  that  the  r«l% 
if  so  received,  irould  have  been  more  thsa  saBiieiiC 
to  keep  down  the  interest  With  respect  to  &• 
period  subsequent  to  1823,  when  the  iiiia^sgim 
mutt  be  considered  to  have  been  in  uumlssIim,  tha 
only  question  is,  whetiier  teste  are  to  be  £nelal,«K 
the  groimd  thi^  the  rente  so  mndi  fxtwidf^  the 
interest  as  to  make  each  a  dednctioa  a  aaatter  «C 
course,  according  to  the  crffinary  practaoe  of  tht 
Court.  I  tiunk  not  By  a  letter  of  Lya  to  F^aadi 
Stevens,  dated  the  Stii  of  August  1823,  abort  the 
time  when  he  took  possession,  the  yearly  reals  df 
the  three  then  remaining  houses  indaded  in  the  nast- 
cages  were  stated  to  be  21/.,  18/.,  and  XIL,  mail 
Si/.;  and  these  are  the  rente  Cor  wlut^  Stewa 
accounts,  as  liaving  come  to  bit  haa^  in  tte  ae- 
oounte  rendered  by  him  to  Charles  Peers,  in  Jan- 
uary, 1833,  except  that  the  rent  of  2U.  appen  to 
have  been  reduced  in  1824  to  16/.  16b..  and  Oejart 
of  I8/.tol4/.,  to  tiiat  the  gross  retrtal  WW  48.  MkL 
Now  the  prindpal  sum  due,  acoardins  toftei«|ae- 
sentation  of  the  mortgagor,  waa  only  6SK,  the 
interest  on  whidi  would  be  32/.  10s.  Tfcesaslgsaia 
repreaenta  it  to  have  been  aoch  bkh^  vix.  tiMt  aa 
principal  sum  dne  was  8SS/.,  and  ao  that  ths  iatcnrt 
was  42/.  12s.  Bat  taking  the  aeooont  of  tha  matU 
gagor  to  be  oonect  I  cannot  think  that  an  excess  af 
Iw.  6s.  in  the  gross  rental  of  three  honaes  ia  Wap> 
ping,  requiriiig  of  course  a  ooiittant  ootiay  igr  »• 
andi 


pairs  and  intntanoe,  itindi  an  excess  aetoi 
a  direction  to  the  Master  to  make  reste  in  the  ae> 
oonntt.    I  im  aware^  that  in  the  last  year  at  the 
account  rendered,  namdy,  tha  year  I8SS,  the  rentel 
was  increased  br  the  addition  of  16/.  5a,  for  tha 
Tnric't  Bead  poblie  boaaa,  hot  ttet  doee  not  aeem 
to  me  to  vary  the  cate.   Thae  does  not  thaefot*. 
seem  to  me  to  be  any  reataa  for  directing  teab  at 
all,  nor  for  making  any  iaqoity  on  tiie  subject  of  tta 
atate  of  the  aecounte  tt  tM  line  when  jmanaaaa 
waa  taken.    If,  indeed,  on  the  Msatei'a  xe«art  it 
thall  appear  that  til  prindpal  aadiutaijat  haabase 
liquidated,  it  win  still  be  open  to  the  Cooit.  if  jasliee 
sluiald  seem  to  require  tt^  to  direct  a  faifhar  a^ 
count,  with  rette  from  the  time  v^ten  thedalt  oat 
paid  ctt,  as  waa  done  byLord  Lyndhnrat  i^ea  at 
the  RoUt,  in  the caae  of  Ynisoa  T.  Afe/ea^, lltsaa. 
530 ;  but  I  do  not  think  fit  to  direct  any  pruydiia 
inquiry  with  reference  to  tuch  contingency.  Baring 
thus  stated  my  opinion,  that  tlie  decree  oug^  not 
to  contdn  any  special  directkma  in  hvoor  of  Oe 
[j.i..Kfe    tiie  mortgagors,  it  remains  to  ha  eta- 
sidered  whether  there  ought  to  be  any  vedal  &ee- 
tions  in  fevoer  of  the  mortgagees.    For  the  de- 
fendanto  it  was  contended  that  there  oogbt  aad  that 
tiie  mortgagra*  having  in  1833  receivea  an  accoMt 
from  Ftuios  Stevens,  of  his  reoeipte  and  payiatBls 
up  to  the  end  of  1832,  from  the  tone  of  lui  tafciag 
poitetsion  in  1823,  or  to  be  bound  by  that  "iinsrt 
That  having  made  no  objection  to  ^  he  oeght  to  ba 
deemed  to  have  aoqniesced  in  ite  propriety.    1 4a 
not  at  ail  dispute  toe  propositiott  mat  when  tt«e 
are  mutual  deaOingsIbetween  parties  wliich  leed  to  the 
ddivery  of  aecounte  firom  one  party  to  the  oCheav 
then  tbe  party,  reodving  the  aecounte  ao  deHveiea 
may,  by  mere  silenoe,  and  by  keeping  the  socoaata 
without  objection,  be  assumed,  nniKr  tiie  drcnaa* 
stances  of  tiie  case,  to  have  admitted  their  eoi 
ness;  but  such  an  inference  never  can  be 
where  there  are  circumstances  shewing  that  i 
party  understood  any  sndi  recognition  (w  td   , 
to  uve  taken  idace.    And  here  then  deariy  aaa 
such  drenmstances.     The  account  was  ita^  aot 
indeed  to  Mr.  Peen  huntdf,  but  to  Mr.  BroadBsea^ 
hit  lolidtor,  in  January  1833.  and  oa  the  &n)l  of 
January,  1835,  after  Mr.  Peers  had  opened  the  ac 
tiation  with  Francis  Stevens  for  selliiig  to  Idm 
mortgage  property  at  a  valuation,  Vnaem  "' 
wrote  to  Mr.  Feoa  as  fdlowa— "ITitii  regard  ta 
taking  the  mortgaged  premiaaa  at  a  valnatiati,   I 
should  not  be  diaoieUBed  to  do  to,  provided  tiw  a^ 
counto  which  I  have  fbrwarded  to  Mr.  Broadsaaaik 
and  to  whidi  then  can  be  do  reatOBthls  '*if*'*^« 
be  allowed  in  part  or  insflof  thepurdiatewoiiny? 
Thit  letter  shews  that  Stevens,  thon^  he  isjitt 
seated  with  confidence  that  no  objactioa  coohf  Ita 
made  to  his  aoooaiil%  T*t  dearly  (' 
tiiat  Faen  had  boond  hbatdf  not 
P«tnwiihtdte  iadaoa  SKmu  to  henait  a] 
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eTiMer,  and  Stereni  atyi  what  imaDiita  to  this,  "  I 
■hall  hsre  no  objection  to  porchaie,  prorided  onlf 
yon  adopt  as  oomct  the  aooonnt  I  deliTorsd  two 
yaanago."    nil  altogether  nentirea  the  notion 
mat  the  aeoonnt  had  been  alraaajr  adopted  a*  oor- 
reet,  or  that  Stereni  aappoeed  it  to  bare  been  ao. 
The  negotiation  for  the  pnrebaae  oontinned  all 
thtoiwh  the  yean  18S5  and  1836,  bnt  was  neTir 
oompleted:  and  in  1837  nands  Stereni  became  a 
Innatie.      In  the  oonne  of  that  nscotiation  Peen 
|^q>lied  to  Stevens  fora  eontinDation  cithe  aoeonnts ; 
it  waa   ni^ed  that  this  was  an  adoption  of   the 
farmer  aecoonts.    Bat  this  would,  I  think,  be  a 
verjr  forced  inference   from   what   tiien  puied — 
what    was    then     in     treaty    was     in     tmtb    a 
sort   of  compromise.     Peers,  as  representing  the 
mortgagors,  said  to  Stevens  the  mortngee    what 
amonnta  to'this,  "  Will  you  purchase  the  property 
comprised  in  yonr  secarities  at  a  valuation?      to 
which  Stevens  replies  in  snbstaooe,  "  Yes,  if  yon 
will  acoept  my  accounts,  as  I  have  made  them  ont 
ind  taken  them  as  correct ;"  to  which  Peers  replies, 
"  I  halve  the  acconnts  as  yon  have  made  them  ont 
>p  to  the  end  of  1832,  send  me  the  continuation  of 
them."  It  would  be  most  unfair  todedncefrom  this  an 
inisrance  that  Peers  meant  to  lajr  that  under  all  dr- 
nunstances,  and  whether  the  negodation  for  the 
irarchaae  was  successful  or  not,  he  adopted  the  former 
icoonnt  as  correct ;  so  that  it  is  unnecessary  to  oon- 
ider  whether  if  Peers  had  nneqnivacally  assented  to 
md  adopted  tiu  aooonnta  deliva>ed,  that  would  have 
leen  binding  on  the  plaintiffs.     I  am,  therefore,  of 
ipinion  that  the  accounts  to  be  directed  bv  tlie  decree 
Dust  be  directed  in  the  ordinaiy  way,  and  without  at 
lUbindfaigthe  plaintiffs  byanyof  the  accounts  hereto- 
hre  deHvered.  The  only  remaining  pointis  as  to  the 
XMta,  and  on  that  sal^ject  I  think  that  so  fiur  as  flw 
ioatB  have  been  occasioned  by  the  defendants'  resist- 
Dc  the  plaintii&'  rights  to  redeem,  those  coats  must 
■U  on  them.    Prindple  requires,  as  a  general  rule, 
hatead  party  shall  bear  the  costs  which  he  occa- 
ions.      Now,  here  the  plaintiffs  had  a  right  to  re- 
leem ;  and  on  filing  a  bill  to  assert  that  right  they 
■«  met  by  a  defence  denying  it  That  defence  oooa- 
ions  great  cost,  and  I  see  nothing  to  indiue  me  to 
lepart  fSrom  the  general  role,  wUeh  throws  in  sndi 
i  ease  on  the  defendants  the  coats  of  adefsnoewhieh 
tils.    The  decree  mns^  therefore,  be  th«  ordinary 
lecree  ibr  a  redemption  against  a  mortgagee  in  pos- 
aiaion,  with  so  mndi  of  the  costs  to  &e  heuing 
•.  the  taxing  officer  shall  find  to  have  been  ooca- 
ioaed  by  the  defendants' disputing  the  right  to 
edeem. 

Uinml  deeretfor  ridempHo*,  teilh  direc- 
Mew  at  to  eotto  as  aiave. 

Ttutdag,  ilmf  13. 

Kbmp  *.  Bonn. 

Hjratetbm—Camnmtt  In  Uttt, 

A  eeetaM/  amtabud  fit  words,  "tkai  the  Imte 

tkould  not   carry   en   oay   trade,  tafineit,  or 

ealHua"  on  the  premitti  in  qaettion  : 
Held,  that  keeping  a  eehoet  for  young  ladiee  tnu  a 

eaUbtf  within  the  term*  ^  the  reitrieliM  eooe- 
-  memt,  tmd  ji^imcMo*  gnmted  from  neing  the 

pnmitiefor  emeh  purpoee. 

This  was  a  motion  for  an  iqionciionfeD  restrain  the 
iefeodant  from  carrying  on,  or  permitting,  or  suffer- 
ng  a  sduol  to  be  ciiried  on,  at  No.  ra,  Snsaex- 
iqmre,  Kemp  Town,  Brighton,  or  from  using  the 
Md  booK  and  premises  in  any  manner,  oontiairy  to 
the  oovenant  after-mentioned ;  and  also  from  grant- 
ing an  under-lease  to  some  other  defendants,  who 
had  entered  into  an  agreement  for  that  purpose, 
horn  the  bin  it  appeared  that  Mrs.  P.  M.  Kemp,  in 
1847.  was  seised  in  fee  of  two  houses  in  Sussex- 
Mnan,  anmbered  22  and  23,  and  by  an  indenture 
of  28th  Dec  1847,  between  Mis.  Kemp  and  the  de- 
fendant Mrs.  Sober,  these  honses  were  conveyed 
ibsotately  to  the  defendant,  Mrs.  Sober.  By  an 
indentne  of  the  same  date,  Mrs.  Sober  entered  into 
I  covenant  with  the  plahitiff,  wUeh  st^nlated 
amongst  oAer  things,  "  that  the  said  Ann  Sober, 
her  heirs  or  assigns,  woold  not  at  any  time  tfaere- 
ittar  altar,  or  suffer  to  be  altered,  the  then  pneent 
elevation  of  the  said  messnage  or  tenement  (being 
No.  23%  or  put,  or  snffir  to  be  pnt,  any  shop  window 
ia  any  part  of  the  said  messnage  or  teueiueut,  or 
carrfonanptrmde,  tnebuoe,  or  ealiimg  whateotoer 
b  or  upon  any  part  of  tin  said  hereditaments  and 
freaises  therefaihefore  described,  or  otherwise  use, 
er  mftr  the  same  to  be  used,  ti  the  mmutganee, 
mritmre,  or  trn/nrp  of  emiftftht  hmuee  mt  Kemm 
Town  eforeend."  Aai  tt  waa  declared  that  sad 
eovaaaat  duraU  run  with  the  land,  &o.  Mrs. 
Sober  wss  still  tbe  owner  of  this  hoose,  and  in 
January  laat  the  plaintiff  first  discovered  that  she 
had  sgieed  to  gnnt  •  leaae  of  this  home  to  two 
ladies  of  ;the  name  of  WOmshont  (mother  and 
daaghtv).  for  the  pnrpoae  of  a  sdiool  for  bdiea.  The 
plaintiff  linding  this,  gave  notice  to  these  hdies  that 
Mch  a  school  eoaU  not  be  pennitted  to  be  canned 
on,  as  being  eontmry  to  the  covenant.  In  reply,  a 
letter  was  written  by  (ha  teigfater.  whieh  stated 
ttat «  At  *Qi«ht  tha  ihadd  be  dtla  to  MlWy  tha 


agent  of  Mrs.  Kemp  Aat  no  annoyaDoe  should  arise 
to  her  fhnn  the  Tyoung  ladies,  and  that  the  writer 
would  enter  into  any  aitangements  that  she  could  to 
prevent  Bin.  K.  fifom  being  in  say  way  disturbed. 
That  the  number  of  pnpils  was  smaU,  and  the  plans 
were  all  conducted  with  the  greatest  order  and  regu- 
larity. Quite  as  mudi  as  a  private  femily  could  be." 
The  plaintiff  by  her  bill  charged  that  the  keeping 
such  school  would  be  a  great  annoyance,  and  a 
seiions  injury  to  her  said  house,  and  would  consi- 
denbly  lessen  its  value.  The  affidavits  in  opposition 
to  the  motion  admitted  generally  these  statements. 
From  them  it  appeared  that  T.  Scad  Kemp,  esq. 
had  become  the  owner  of  the  land  upon  which  the 
honses  of  Kemp  Town  bed  bean  built ;  and  although 
in  his  dealings  with  penons  who  had  purchaaed  me 
land  and  buut  honses  thereon,  he  had  taken  from 
them  similar  covenants  ss  the  one  in  the  present  esse, 
yet  be  having  lived  himself  in  this  particular  house, 
quitted  it  in  1838,  and  then  let  both  these  honses  to 
one  Mrs.  Evemd,  who  used  and  occupied  the  same  lot 
several  yean  as  a  sdiool  for  boys.  Numoous  houses 
in  Kemp  Town  had  also  been  used  as  sdtpols  and 
no  interfiBreace  had  been  made  by  Mr.  T.  R.  Kemp 
in  his  lifetime. 

7>n^ile  and  /.  H.  Tagler,  in  sapport  of  the  sppli- 
oation  for  the  iqjunction,  contended  that  keeping  a 
sdiool  was  a  cleer  breach  of  tbe  covenant.  Tbatthe 
keeping  a  school  was  a  ealUng,  vrithin  the  restrictive 
words  of  that  covenant ;  and  although  other  houses 
in  Kemp  Town  mi|ht  have  been  lued  for  similar 
purposes,  the  plaintiff  had  a  strict  right  to  the  be- 
nefit of  this  covenant.  (Doe  dem.  Bith  v.  Keat- 
ing. I  Man.  &  S.  95.) 

if  aline  and  Piggott,  in  oppoaitionr' relied  mainly 
on  the  drcumstances  attending  the  permission  given 
by  the  uriginal  owner  of  the  property  to  allow  honaes 
in  Kemp  Town  to  be  used  as  schools,  although  he 
had  taken  from  tiie  purchaaen  or  lessees  similar 
covenants  to  the  one  in  the  prceent  case.  That  the 
ounder  of  tbe  covenant  by  so  doing  had  pat  his  own 
fonstmction  npon  that  covenant,,  ud  tliat  the  case 
was  precisely  within  the  prindple  laid  dowa  by  Lord 
Eldon,  in  the  Duke  of  Bedfwie  ease  usinst  the 
Britieh  Mueeum,  2  My.  &  K.  552.  That  no  injanction 
would  be  granted  where  there  waa  no  injury,  as  in 
the  present  caae  (Attomeg-General  v.  Leede  Rail- 
wrg  Onnpoav,  1  Rail.  Caais,  457).  and  that  an  action 
at  law  on  toe  covenant  was  uie  proper  remedy. 
(BhnthurH  v.  Speneer,  1  M'N.  &  G.  58.) 

Witteotk,  tar  the  defendants,  Wilmsharst,  said 
that  the  mother,  Mn.  W.  had  no  intereat  what- 
ever in  the  questioo,  only  Uving  with  her  daughter, 
and  that  tbe  covenant  was  only  a  qualified  one,  and 
the  soope  of  it  was  to  prevent  any  trade  or  business 
being  carried  on  on  the  premises.  He  dted  Jhfor- 
hagy.  2Va»,2PbU.  774. 

Temple,  in  reply,  add  that  the  word  "eaUiag"  m 
the  covenant  was  as  strong  as  if  the  word  "  school " 
had  been  therein  inserted,  and  that  there  was 
deartv  no  waiver  of  the  ezigency  of  the  covenant, 
by  what  the  original  owaerhad  thought  pro|ierto 

permit.  

JVDQUSST. 

The  VicB-CHAircKLLon  said — The  only  doubt 
he  had,  was  whether  the  csrrying  on  a  school  was  an 
infringement  of  the  covenant.  He  then  read  the  oove- 
nant. He  tiionght,  under  these  words,  there  deariy 
waa  a  breach  of  the  covenant,  by  the  contemplated 
keeping  of  a  sdiool,  wUdi  waa  not  denied,  lliatthe 
interpretation  pntnpoa  the  words  of  the  covenant  by 
the  plaintifTs  connsel  was  the  right  one ;  that  it  must 
be  considered  that  the  keeping  of  a  echoed,  whether 
fbr  boys  or  girls,  wu  a  calling  within  the  terms  of  tbe 
covenant.  That  the  caae  in  M.  k  8.  96,  wu  a  dear 
authority  for  so  holding.  As  to  the  annoyance,  the 
Court  conU  not  speonlate  upon  what  would  he  the 
amount  of  the  annoyance,— it  was  sufficient  that  f^m 
the  nature  of  the  calling,  it  might  create  it.  That 
this  case  was  wholly  distinguished  from  the  Britieh 
Mtuenm  case,  ae  in  that  caae  the  Duke  of  Bedfoid 
had  himself  completely  altered  the  state  of  tbe  had 
ttom  tiie  time  when  ma  covenants  in  tliat  caae  were 
entered  into.  Upon  tbe  whole,  he  was  of  opinion 
that  tbe  plaintiff  was  entitled  to  the  relief  which  she 
sought,  and  that  she  was  entitled  to  her  fa^unction. 
As  against  the  defendanta,  the  Vnimshants,  the 
motion  must  be  refused,  and  no  interfereooe  was  to 
take  |4aae  with  her  keeping  a  sdiool  nntil  Christmas 
next,  if  rile  thought  proper  to  do  so.  The  costs  gene- 
rally to  be  reserved.     Order  aeeordinglg. 


Ara«2,5,  and  28. 

He  Jonrr  Stock  Compant  WnraiHS-cp  Acts. 
1848  AND  1849,  and  the  Diaaor  Bibmtmoham, 
OzrOBD,  RSABIXO,  AMD  Bbiohtom  Hailwat 
Compant.— UmLL'a  CASB,  No.  2. 

Winding-np  Aete—Contrihatorg—Catt. 

Tk*  Maeter  hat  not  authoritg,  under  the  WhMng- 
mpAete,  tomake  unorder  for  a  eatl  sn  theeon- 
tributoriee  ef  an  aeeotiaiion  to  provide  for  the 
general  oatetanding  deUe  and  liaiUitiee  of  thai 
aeeoeiation,  without  hating  jtrtt  aeetrtained  in 
rmeet ^ wMMt or dettt  the paHieular com. 


TUs  was  a  motion  on  behalf  of  Mr.  Upfiil,  who 
had  been  dadarad  by  tbe  Master  to  be  a  contriba. 
ttny  to  the  liabilitiea  of  this  company  (and  the  ded- 
sion  of  the  House  of  Lords  in  whose  case  ba« 
caused  so  much  discussion):  tiiat  the  order,  Erec- 
tion, or  certificate  of  Master  Broogham  in  tlus  mat> 
ter.  dated  the  aOth  Dee.  1850,  whereby  he  had 
ordered  or  directed  that  a  call  of  2/.  12s.  6d.  per 
share  should  be  made  upon  tiie  ssid  Mr.  Upfiil  as  a 
contributory  o(  the  ssid  company,  might  be  dl9< 
charged  or  varied,  and  for  payment  of  the  costs  by 
the  official  manager  out  of  the  estate  of  the  saia 
company.  At  the  meeting  before  the  Master  on 
said  20(fa  Dec.  1850,  he  mide  the  following  report : 
"Be  Direct  Birmingham,  Oxford,  Reading,  anJ 
Brighton  Railway  Company.  I,  William  Brougham, 
^.  the  master  of  the  High  Court  of  Chancery, 
chatged  with  the  winding-up  of  this  company,  do 
peremptorily  order  that  a  call  of  21.  12s.  Cd.  per 
share  be  made  on  the  following  contribatories 
of  this  company,  in  Class  No.  1,  Part  No.  1,  and 
numbered  Ss  follows:—!.  Wm.  Aumsinch;  2.  Alex- 
Andrew;  3.  Admiral  Lyscough;  5.  H.  S.  Bright; 
8.  John  Bond;  13.  Wm.  Cooper;  15.  John  H. 
Cottle;  16.  W.  H.  Cooper;  21.  John  Griffith  Frith ; 
26.  Thos.  Gates  Hunt ;  28.  Rev.  T.  R.  Hall ;  37. 
Sir  Wm.  Ogilvie;  31.  Sir  Wm.  Lowthrop ;  32.  Wm. 
Kiikpatrick;  4.'5.  Edw.  Smith,  R.N.;  46.  Jame* 
UpJUl,  and  Richd.  Fallows  Walond;  No.  U,  in 
Class  No.  1.  Part  No.  2.  And  I  do  peremptorily 
order  each  contributory,  on  the  I5th  day  of  January, 
1851,  at  eleven  o'dock  in  the  forenoon,  at  No.  4o, 
Mooigate-street,  in  the  dty  of  London,  to  pay  to  the 
official  manager  of  this  company  the  babace,  if  any, 
which  shall  be  due  from  him,  after  debiting  his  ac- 
count in  the  company's  books  with  such  call. 

"W.BaoooBAM." 

Bolt  and  Dani^,  in  support  of  the  application, 
contended  generally,  that  the  Master  under  the 
statutes  had  no  authority  to  make  any  call  until  it 
was  first  known  in  what  capacities  and  for  what 
amounts  the  contributory  could  he  said  to  be  a 
debtor,  at  contributory  to  tbe  association  or  com> 
paay. 

Bethett  and  Bojcburgh,  kit  the  official  manager,- 
in  sapnort  of  the  Master's  order  for  a  call. 

Jtoli  in  reply. 

The  Vioa-CaANCBLLoa  took  time  to  cansidhr" 
his  decision,  and  on  tbe  28th  of  May  gave 
JXTDQUXST. 

The  VicB-CaANCBLLoa.  after  referring  to  the 
83rd  sect,  of  tiie  Wio^-up  Act  of  1848,  aad  th« 
28th  sect,  of  the  one  of  1849  (a),  said  that  in  hil^ 
opinion  the  aoope  of  the  Acts  of  nrliament  was  not 
to  give  authority  to  the  Masterto  auke  a  call  on  the 
contributoiiea  before  it  was  well  aaoertained  aad  de- 
ffaied  in  respect  of  which  debts  in  particular  the  indi- 
vidual oontributoriea  bad  made  themselves  Uabla^ 
The  Maater  bad  absolute  power  to  make  a  call  OO' 
any  contribntoriea  to  the  fiill  extent  of  the  amooat 
to  which  the  contributory  might  be  made  liable  at 


(a)  Beat.  8S  of  tha  Wiadiu-iv  Aet,  1848 ;  "And  be  it 

iHtad,  that  at  aar  tima  befora  tha  whola  of  the  Muts  at 

■noh  oompany  ihalltaave  been  collected  or  converted,  and 


if  the  aaeeta  renudning  to  be  ooUected  or  conTerted  ihaB. 
not  be  capable  of  bdig  inmediately  reaHeed,  althon^' 
noli  aiHU  may  not  appear  to  be  fniiHWilent,  aad  afio 
after  the  aiaets  of  tlie  caapaov  akall  hare  been  whoOy  as. 
hanited,  it  thallbe  lawful  for  the  KaiterfWm  time  to  time 
to  make  calls  on  the  contribntoriea,  or  on  indi  indiridaal 
contribntoriea  or  claiset  of  contribntoriee  as  he  may  think 
proper  (hui  m  Jar  otUjf  a$  nek  eontrtbrntcria  rttpsetivttg 
duul  he  UaUe  at  lam  ariatfUftofKi  Mesaeis),  as  w«D  as 
for  rataiiig  neh  amoimt  a*  may  be  neneeseiy  to  pw  the 
det>ta  or  fiabUitiea,  or  anj  of  the  debts  or  liabuitiM  oleaah 
companj,  or  any  put  thereof,  or  tbe  coats,  charges,  and 
expanses  of  windiDp  up  the  mttio,  as  also  for  the  purpose 
of  iuiju^tini;  nn»l  sottlin;^  tbe  rpapective  claims  ofcniitribu- 
tories  upon  each  other,  or  upon  the  company,  whether 
such  claims  shall  have  arisen  since  or  before  the  date  oT 
tile  petition  for  dissulution  and  windiug  up,  or  for  winding . 
up,  as  the  case  may  be,  and  the  amount  to  be  raised  by 
means  of  such  cases,  and  also  the  residue  of  the  assets  and. 
estate  of  the  company,  after  the  payment  of  all  debts  and 
liabilities,  costs,  charfjes,  and  expenses  shall  be  paid  and 
dl^jtributed  Ity  the  ofUcial  manager,  under  the  directions  or 
the  Master,  so  and  in  such  manner  as  shall  (as  far  as 
possible)  satisfy  all  such  claims,  and  shall  finally 
wind  up  and  settle  the  affairs  of  the  company."  ft 
may  here  be  obserred,  that  the  84th  section  of  this 
Act  required  the  Master  to  apportion  the  amount  of  call 
according  to  the  HahiUlifg  of  the  teveral  eontribtUoriet ;  thia 
was  repealed  by  the  Winding-up  Act  of  tbe  following  year, 
Uic24tnsectioo  ofwhichisus  follows  : — "And  be  it  enacted,, 
that  so  much  of  the  said  recited  Act  as  ia  contained  in  the 
section  thereof,  numbered  84  in  the  copy  of  the  said  Act,, 

frinted  by  the  Queen's  printer,  shalf  be  and  the  same  is 
ereby  repealed,  and  in  beu  thereof  that  when  the  Master 
shall  think  proper  to  raise  any  money  by  means  of  a  call, 
he  shall  make  such  call  from  time  to*  time  upon  the  con- 
tributories  of  the  company,  or  any  of  them,  appearing  for 
the  time  being  OD  the  hst  of  contributories,  although  it  may 
then  be  under  consideration,  or  uncertam  whether  other 
persons  ought  or  ought  not  to  be  included  in  the  list ;  and 
in  making  any  snch  cull  it  shall  be  lawful  for  the  Master  to 
tU  auiih  an  uuouat  per  share  for  tbe  saaw  as  shall  in  Ua 
jndipnentbe  likely  to  aupplyaBd  bfiag  ia^wholsiBm 
a>r  the  time  iMing  intended  to  lie  raiaeo,  after  taUng  into 
consideration  the  probability  that  some  of  the  contri> 
bntories  npon  whom  the  same  call  shall  be  made,  sbould 
partly  or  wfaoDyfUl  to  p7  their  respeottre  proporaoBS  of 
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fcw/in  additloa  to  Hbe  costs.  Bat  the  Let^islataTe 
nerer  oeold  hare  intended  to  tilow  die  Ibster  to 
nulce  s  party  Kable  for  what  he  would  not  be  UaUe 
at  law.  His  lordship  said  he  wonld  be  anxioM  to 
toitaie  the  meaning  of  the  Act  as  fkr  as  possiUe  to 
prareot  sodi  iqjnstice,  bnt  he  did  not  tUnk  thb  was 
•t  all  BoecBSiry,  sSneethe  83rd  section  of  (he  first  Act 
•nthoriaed  the  alls,  and  indeed  the  right  to  make  the 
calls,  so  far  only  as  the  liability  at  law  or  in  eqnity  ex- 
tended in  respect  of  the  debta  of  the  company-— any 
dtliar  construction  would  he  a  gross  injustice.  It 
mil^t  pen^ance  happen,  that  if  a  contiibatory  knew 
ih  respect  of  what  debt  he  was  liable,  he  mi^t  elect 
to  pay  off  that  debt,  to  spare  himself  from  Anther 
UHgation  and  trouble.  He  mnst,  tfaerefbre,  dis- 
«bMge  the  Matter's  eertlticate  or  order  directing  a 
«kll.  The  Vice-Chaneellor  was  at  flnt  disposed  to 
add  tboreto  a  dedaiation  that  no  call  ought  to  be 
nade  by  the  Master  on  any  contribotory  fbnnd  to  be 
Bach  muess  it  was  flnt  ascertained  in  rnp«ct  of  what 
Abt  or  debts  the  CDntribotory  had  beoome  liable; 
Ktt  on  the  snggestian  of  Mr.  Bethel],  fbr  the  oOMal 
itanager,  'Hiat  a  dedantion  of  the  Conrt  cAold  not 
b^  ooitectly  made  on  a  notion  of  Ma  nature,  be 
dbacted  that  the  declaiatien  which  he  had  prtpeaed 
tb  be  added  to  the  order  shoidd  be  conddcrad  as  his 
<tttOnsfor  Ab  decision  at  wUch  he  had  aniTed. 

"Order  to  diteiarge  Me  Mmtet't  order  di- 
rteHag  a  call  on  Mr.  VpfUl  at  contri- 
butor]/. Cooti  out  tf  tkt  etiatt  nf  the 
Cotmpiutjf. 


oovot*. 

Sapocted^  J.  Bnar  Oeen,  Esq.  BmiIUss  at  I*w. 

Wtimi»d»v,  AprUa. 
BtrALLirMD  v.  Rormu 
A^MTlv  tff  "tr^nt^^vutt  oy  netti  J\ie%d    ifotiuti  to 
'■MNSSS    WgUt  of  jotwv9  of  titfitiito^~Stitt  by 
cottut^^-^Tuetoeo  Roti^  Act. 
.^NseMMaNW  MMie  «•  dftinte  a  bOt,  u>kki  bad 
beeuJUtd  on  btba^ofptfautt  by  their  next  friend, 
'UN  ne ground  that  the  tuit  smt  imtitntii  at  the 
iMtifation  o/the/Uhtr^tke  tt^^mti  ftvnt'  4m-  ' 
proper  mot  tee* ;  the  motion  tought  in  tkt  aHer- 
Mtnte,  that  a  nftrtnte  eheuld  be  made  fUe 
tfaeter,  to  H^mtte  whether  if  urn*  Ar  Me-bemjK 
efthe  infante,  and-ae  to  vhether  the  next  friend 
<tta$ u proper pefoon to aet  aeeueh,  aHd,'ifii»t, 
M  tfinint  anathernKtt  friend : 
MM,  Mat  the  eireunutmicee  vndemhieh  aporatm 
'  at  leomeo  'neat  fnond,  although  mmmwmSi  'ara 
"■    ■  pra^agalnet  Mo 


'*^NW  euffleient,  there  being  no  \ 


■Utaraeter  or  ioloenef,fbr  hie  rtmMal  ■or  fbr  a 

•Vt^rentei  that  the  father  of  MbaOe  ie  tntiHei 

•mittetltitteaihiUmbeha¥<^hi»ehUdrmhaiA 

tMo.andaf^fireneeviU  be  r^ueed  AtnleeemOe, 

'Met  <r  ehtum ;  and  that  the  qmeetiom  vhether  the 

■maUehoutd  be  by  claim,  or  whether  theeaeeohould 

"Mm  bim  brvaght  forward  under  the  Dratteei 

■'JItlkfAct,  ui»e  lubjtcle  fin-  the  hearing  ef  Me 

;  MMM,  oiiif  nbt  to  be  eontidered  on  motion, 

'Diis  was  a  motion  made  on  behalf  of  tiie  de- 

Aadanta  (aaoept  the  bther  and  nothar  of  the  in- 

ftMs)  far  th»««irittai  of  a  biU  filed  V  a  next  Mead, 

oateiwlfc^the  infiniti;  Oat  the  eotts  of  the  rait 

dMHddlM  paid  by  the  itext  Mend,  or  that  it  tbould 

to  iMteted  to  the  Master  to  Inqiure  whether  it 

was  forthe  baDofitof  theinfimts  thatthe  soit  should 

haftrthar  prasieated}  that  if  ha  thooU  find  in  the 

aflrmatiTe,  than  that  he  should  mqube  whether  the 

<mt(  Mend  was  a  proper  penon  to  besneh;  and  if 

to  Aitdd  find  in  the  nagative,  then  that  he  should 

.flBmofanattfrieild.  and  that  all  proceedings  in 

-the   meantime   night   be   stayed.     The  bill  was 

filed  by  Haory  J.  Stercnt,   at   the   next  Mand 

^•fiMMntcUldreaof  Mr.  aad  Mrt.  SmaRwood. 

agMttt  Ihitter  and  Thomtob,  the  trttstee*  and  execn- 

«l«  Of  the  will  of  Mr*.  E.  X.  M.  Richards,  and 

aUinat  other  persons  interested  under  the  same  will. 

Itadir  tUi  wiU  Mra.  SataUwoed  was  entitled  to  aa 

attata  for  life  in  one  moiaty  of  tha  residae  of  the 

MMM't  Male,  (br  her  life.fcr  herteparate  oae, 

iNtboat  power  of  aatieipVliba,  wiOi  tmtta  o*«r  fbr 

ttolMnefit  Of  her  ehlldten.    The  other  moiety  was 

itliea  in  aaimilar  SMaaer  to  Mrsi  Graham  and  her 

<shildrM.    Under  the  will  tha  Maatea  Ratter-was 

•MkoHaed  toawkeiiiufceiionalehargassBBnattBr- 

toy.  for  basifieai  done  in  the  trnsLin  the  tame 

iMBiieratif  he  were  not  a  trustee.    The  blU,  after 

dBar^blg  willal   nei^ect  against   the  tmstses  and 

eM«at<MianotgettiBgitt.|«art  of  the  estat^  niit- 

appiieMiaB«fthetrast«iBds,  neglmit  in  itnettanat 

«MrMirf>  ^  trasu  oTthe  will,  the  entire  eanttol 

OTTmnsOn  by  RntOer,  and  the  oreruhargw  made 

lly-RMter  for  pnfeesimal  bnsiness,  piiiyed  that  the 

a«ttt  of  the  WiU  migfat  be  eMabliahad  and  canted 

iatoaneatioa  Bitder  dm  deeree-of  ttoCowt;  that 

S^aSaS^f*  ^*l*".««l  that  a  HBcetfW  might 

■••W^ted, *aaror other puipusu.  In saaport  of 

Ae  ttOaMk,  aflldaTitt  were  sworn  denying  toe  mat- 

Mka  dMiged  in  the  bill,  and  aUeged  that  it  was  IQad 

at  Oe  iutigatioB  of  tte  fioherof  the  in&ntt,&bMid 


SBBllwood,  who  bad  beeome  baulcwpt,  Ited  apart 
ihnn  hi«  wife,  and  did  not  in  any  way  ooatriimte  to 
hertapport;  that tiiebUtWItfut filed fiirtto be— fit 
of  tiie  infants ;  HM  the  next  IHend,  H.  J.  Steeeaa, 
watmerriy  the  nouJuea  Of  8iaallwood,  a  ttiaagsi  to 
the  fcmily,  and  had  no  appatent  means  of  Hriag; 
that  the  solieitor  for  the  naxt  Mend  aad'  of  the  in- 
iknts  was  also  the  soHeilor  of  Smaflwood ;  aad  t^t 
the  bill  was  filed  wMoat  any  applicatioa  having 
been  made  to  the  eieuaUaa  and  trastae*  for  asi'ac- 
coontof  the  asarts,  and  the  mode  of  its  sppUeation 
or  infeatnent.  The  pifaeipal  pointa  in  the  affi- 
darite  filed  on  behalf  of  the  plaintiff,  in  oppo- 
sition to  the  motion,  ware  that  in  the  lattiuutleui 
laid  before  Connsel  for  pnpaiing  the  biH.  Small- 
wood  had  propoaed  to  be  the  next  Mend,  bnt 
counsel  had  adriaed  fke  appointment  of  aoaie 
other  peraon,  on  the  gtoond  liiat  Saudbraod  wat 
a  neresmry  party  as  a  defondant  in  leaptiet  of 
Ma  wife's  interest  in  the  property ;  that  the  tifit  «aa 
itwtitated  andar  tto  apMawntion  that  the  ftmd 
would  be  misappfied,  and  that  the  nnct  Mead  waa 
both  solrent  oAa  uchiu  aiae  latpeotable. 

Jto/f  and  Cole,  for  tjte  motion,  atgned-  tfaat^noder 
the  circumstances  of  the  separation  of  8tas3IWDod 
from  hb  wife,  Us  hankniptey,  and'his  then  not  har- 
iag  seutuieJ  to  swear '«IBd«*it  in  tapport  of  the 
einrges  against  the  exeeatwrs  and  tiailees,  tto 
Un  orq-ht  to  be  dismiaaed.  The  aaxt  Mead  was  a 
stranger  and  the  mere  ttol  Of  SmaBwaod,  aad  the 
saiteonldnotfaeforthebiawfitof  thelnfents.  They 
cited  JVoMm-  v.  HaibUne,  2  M.  &  K.  MS.  If  aay 
praeetdiag  had  been  needed  It  ahaaU  eiftar  have 
been  by  claim  in  an  application  to  the  ilafitiiliiiai 
Ratter  and  Theuaon  to  aay  tto  anMy  into  Ooart 
andertfie  TVattees  Relief  Act 

Bethel  KtAKinglahe  oppoaed  Oe  motian  «■  tto 
gTMod  that  tto  fetter  tMs  tto  moat  ra^erpenoB  to 
protect  nie  intereatstn  astinwatwaldMn,  and  'he  had 
onlf  eataeuted  to  feiago  Ua-right  aad  dnty  an  tto 
adtiee  of  eomtel,  aad  Ae  suit«aa  hiaMtnttd  bond 
fde,  aadwithaTiewtottohiteiasttof  ttoiafimtt. 
(•Sleoener.  ateeene,  6  Madd.  97;  aad  Sahr.  Bale, 
6  Bmt.  SM  iWfr  otMa) 

SM  reiAiad. 

TMursm,  V.  C.~Thls  moMhb  team  to  ma  to  can 
span  tto  Court  to  axeroiae  a  iw^rdeltoto  aad  a  Tery 
dWIcnltjaiitdhitlwi.  Owtte  one  hand,  lataH  regret 
tto  aBoruiaat  axpewu  faddeat  to  tto  pweeouton  of 
tuita  in  this  Ooart ;  bat,  on  tto  oltor  hiaid,  Aeae 
wto  are  best  anjoaiatad  wMi  Oerftinas  of  tto  Coart 
kdaw'uw  protection'  uuuwn  aroand  tto  ptupeityin 
infents.  by  having  it  adndnistarad  under  the  jnria- 
dlettoavftiie  Court  TtoCourthastoooaaideraa 
tto  one  tond  tto  great  benefit  wWcfa  flie  infeota 
denve  from  tto  proteedoa  uitoim  sruuud  their 
property :  and,  on  the  other  tond,  to  tdle  cara'that 
espenae  is  not  ttrowhapoa  the  inftat^  eatate, 
either  from  malicious  motives,  or  Man  a  motive  of 
benefit  to  any  parties  who 'nnyto  latasetted  in  flie' 
proaeotfti<m  of  saitB,  Tto  pnma^  aaattkaiv  tiieae- 
foreilartlttoaeiMitsawwtoBie'tBto.-wtotbertto 
suit  it  orit  not  inttitnted  with  any  sinister  motiva  j 
and  tto  Conrt  must,  I  drink,  to  extremdy  delicate 
iaiBteifetluj|taiaBycaa»  'tottoahortmadahvrittth 
it  is-now  ealled  aaan  to  latiafoit — anktait  isTfer* 
fbetiy  aatisfiad  that  Aata  haa  baaa  aome  tiaMtr 
motive Isadfaigtirtto lualHalloM of ttratrit.  ItUak 
that  Ae-more  slwjugly,  bacaase  I  apnreheod  diat  in 
adl  qaettioat  ivith  -luOatiumi  to  tato  for  tto  ad- 
mitiialaalluii  of  eslatta«  tto  aaeatioD  of  ooata  ia  in  tto 
diamdoa  efttoCrart  at'  the  baaring  oflto 
and  if  tto  Ooatt  Miiatotto  taithaa  been 
or  hapradeotly  iBMitatsd.  litaar  MfnaO  to 
o«t  of  tto  estate,  aad  thas  tto  iaitoils -will  have  tto 
benefit  of  tiie  pMteetiaii  of  tto  Coat  thrown  atoand 
ttem,  wilfaoat  having  to  b*v  Oe  cipeMe  >of  tto 
salt.  Apidviag  these  prineiplt*  to  tto  anteDtetaa, 
letMiee-wiiatarettofeots.  It  is  undoubted  base 
that  tto  ndtWM  inttitalad  br  tto  dliettiou  -of  tto 
fetberofttoiitfeata.  Tto  father  matt  to  eaaaidesA] 
aahavfaig  flielegal gjaii  liJaaiihip of ttelafelita,  That 
eaaaiDt  to  denied.  Havintfaat  gaatdiaBriiipveatad 
in  him,  to  has  etcenitea  his  discMtioa  in  doter- 
arfaiag  ttot  itis  fbr  Ae  beaafit  oftiisae-iafeata 
that  the  rait  tfumld  to  inaHtntea,  aad  their  pro- 
perty aeeand  under  tto  direotiaai  of  tto  Coast. 
This  motion,  -in  truth,   edb   -upoa    tto  Conrt 


toeaaiifee  ita'owa  diaeaetian  andatt'ttodiaeratiaB 
of  tto  IMher.  Now,  -wlMt  haa  been  tto  aoadoct  of 
the  ihtharin  tMa  -(at*  ?.  I  pass  by  tto  obaarvathlM 
which  have  been  made,  which  seem  to  shew  a  stats 
of  unfortunate  eitilliaiiiaaiiiii*it.  He  is  separated 
i^Taa  liia'a^fe,  not  apiMtantiy  M>m  aaynriaeoridnct 
orinnMttliOD  of  ariaeeudaat,  bat  in  eotaaeqneMe  of 
ttodlBatltlef  he  ton  bean  in.  fiaiaginvotvad,  he 
appHed  to  a  tolMtor,  by  wtam  tois  tnld  that  tto 
only  mode  in 'wUali'lto  property  ean  toprotected  is 
by  fte  iaatkaiian  of  a  aait  ia  thIaCaart.  Wowjit 
la  said,  that  sda  proaactioa  *ni%ht  aava'  bean  given 
to  tto  infeat^  e«ier  by  lUiag  •  daia.  or  1^  tto 
tattMaa  being  reqdbed  to  payttoibad  lata  aaart 
aaderttoTiaatas-SelierAat  U la  quite -tMB>  dmt, 
—dartto  iwHlirldai  abcmtataataaof  Itoaarat'as 
diey  ate  anggeated  m  tta  bill. 


oesae*  aright  iiaiaaflfatded  atevaate  pratastirajjl 

it  is  qirita  m  Ae  peww  of  tto  Cost  to  jwdL 

uaeeiioMatfee-haariagof  tiSB  caaae.    IfitI 

Idiink  at  tto  heating,  tint  a  daim,  iaBte^af«MV 

wonld  liave  been  eSeetaalfn  tto  sapaae,  ttoCoart 

may,  andir  tto  orders,  if  I  reeoUeet  " 

pievagst  easts  l>eiag  allowed  oat  of  tto  < 

tiioae  which  wonU  tore  been  iaetdont  to  aa 

I  say  again,  tto  Ooart  may  consite- ' 

costs  stoU  comeootof  ttotatate,  with 

to  tiie  Bonaideraiioo  that  tto  troaleaa 

baan  applied  to  to  bring  tto  ftmd  inla  eewtt  i 

theTmateelUliefAct.    New,  has  tto     * 

jSdee  on  tto  part  «f  the  fether  in  tto  i 

|tl)issait?    One  eBcumstaace  very  1 

mind,  wUch  has  not  bean  ; 

apoB,  aamdy,  diat  in  tim  \ 

cooasdfor  filing  this  bill,  those  : 

Aattto  Mherstodd  toTmedaa  iiirt  Itisad    -tb 

u  topossible  to  say  to  did  not  intaod  faadjUriaai* 

ibrtto  tonafltof  ttoinfeatsinttoiaetitatoaaHha 

sai^  whan  to  hiiiiwelf  vras  to  to 

friend,  Mbfeet  tod  tto  liaMUtiaa  at 

to  arise  oat  of  tiie  iatlitatiim  of  tliaaait. 

ttoiefote,  to  ftr  at  relates  to   _ 

ttote  is  no  groand  aa  wiiieh  I''eaai 

bin,  or'rafer  it  to  tto  Maatcr  to 

tto  aait  «  Ibr  tto  beaafit  of  tte  i 

been  aaid  tto   Irill  eoDtafau   a  varieir  at 

tionsagafaat  tto  tiwtaea.  of  hreaebaaari 

wflM  defealta.  aad  alltgatiooa  «■  tto  aalgaat  «i 

ooata  tacaiied,  harihg  lagaed  toito  ] 

iatrodaced  fart*  tto  wafer  dm  iDdeaaidtr«f* 

ItiaatDflh!ieatMawertoaria,thata]|('     ~ 

wll  to  totodaatewMi  by  tto Gaatt  aattol 

It  will  to  quite  in  tto  power  of  tto  Coort  4 

ttobai/witkcoata,  aoferaa  tbaae  chaxHi 

earned,  at  tto  toaiiacia  eato  theaei 

'CatoUiAadta'Biattarof feet.    Sofer^aatat 

objaatofttovialien.    Wsllitt|tod  to  ttoa 

jeet  of  tto  netiae  of  aialioa,^aa  to  tto  i 

neat  IMaad.  after   uuiidiaimfc  flw- 

canrfbUy,  aad  all  tto  ata 

tto'aext  Maod/ 1  do  aotfind  aay  i 

Ua  aaivaacy  or  Ua  ctoaaatart  toe 

nndcrwhic^  to  araanaaaadaa  aeott  frindaawa 

to  aoasa  dagreeof  aatptsion,  bat  I  do  oat  t 

iaany  rabatandal  esae  ssade,  aithai  agalait  Ma « 

rautai  or  aaalnat  hh  eaodact. 

gKMad,  I  lUakdM  motion  oaaaMt  to  s 

that  I  aa  joaHficd  to  lafesiag  it,  i 


^rUtiandX. 


The  ordere  of  Jpril,  ISMK  iMrc  nai  tataadeX  to 
«afrc<  or  alter  the  oi  *aaia  nOel^tie  Osari.  ra- 
guiring  partiee  toareeeaa  to  M*  esfaWtshatsaf j^ 
their  caee aeabadam  allagMa^  prahata,  aa^Of 
elrleli>%^<lf pleading  aea  latouiiuitdiaiai^ 

In  thucaMttoeiaia  waaMedbrflw) 


irtririiaetfortkttat  ttoMtodant  feotaitoiri 
bonghtweol  to  tto  aaaoaat  of  MMl 

annt  a  ebe<|aafer  tto  aa 
doeedtheeheqneina  latte 
tMn,  asd  ^ft^nadad  tto  nana  ay  poai^  bto  1 
It  WM  allegad  ttst  tto  ctoqaa  waa  no  paf — ^ 
tto  atoaey,  wiridi  was  thestfere  atiU  iam,A 
at  law-no  actton  caald  to  brought,  tto  ato 
ingbaeoglvea:  aaditwaana^thattto^. 
aawtoy  afiaht  to  p^  to  tto  iilainHfc,  titoi  . 
never  havbr  been  tpaeaaotad,  oa  ttoir  fliriac  M 
indaomity.'wIUdithMoabradtq^ve.  B»iilaaia«to 
ealend  into  on  both  sidaa.  Tto  agency  aaa  da 
nied.  Several  poats  were  asgaed,  bat  tha  aahtW 
oa  whioh  it  aeems  oaadfii)  to  aaporttha  aaaii  IM* 
to  tto  praolioe  <m  dainaa. 

ffoM  aad  Mgoetar  tto  dato. 

Tto  SoHaUor-Oamral  and  Mkaeiep  t»tlmM' 
fendaat. 

Tto 'VtcxJDaaMonuai  waa  ofapinioa  tialih* 
evtdBiK8-add«Bad  by  tto  phdntWt-wastoaaAaartto 
pt«*e  tbafar  caw ;  tot  tto  ddm  was  datctott*-liaa- 
gatieaa  neeeasary  totatahlish  tfaaii  (igto  t»-«dkl  to 
equity;  aad  thatao  uuaddisaHiin  wi 
MMort  anallratd'praadae  to^iaa  %i 
Hn  HoBoar  hmb  '  paaaaada^  hM,  r 
dato  waa-ftled  by  leaaoaT  tto  Coart  I 
tafanid,  I  have -Mt  rdaataat  to  diarato-ih-i 
aadi  hwaaaieftilly  uwahtoed'Whattor.it  oaafM- 
parly  tofnt  hi  attain  for  fivtharto  '  '^ 
SOB,  towtan^a*  ttojiiaafectatato  i 
I  hare  faeea'otoUe  toaaatoy^ny  «atha« 
of  any  fiatoar  pmawliaga,  without^  in  ' 
ouuiuiautiljK  tiie  cbuhb,  aad  reaammiMc 
nanaar'wHfewillledillto|raitltota«aa 
litlgattonitobeyeadishatlainunamaa)  aat 
oDwse  of  a -auit  by  but  aad  aatwar.  Ttoa«dtaa«( 
April,  1810,  eanMag  paatto  to  -pMaeed  <ia  iMb 
Ooatt  by  dato,  ware  not,  to'aay  otMaaoa,  •tatadil 
to  applytotoaaalltottoiaaaut  -laanaatota* 
tiiat  ieave  wonld  w*  tore  baaa.gB)ao'  to  fitotUa 
■  -  -  ^ 


aiato,  and  thaWtiWiM  ael  hBfa  toaB 
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V*  C  YVIINMI#  OttURVv 


BIO  of  opinion  that  the  claim  ought  t»  be  dismissed, 
and  th&t  the  plaintiffs,  who  have  not  brought  forward 
the  whole  case  on  their  part,  and  have  kept  back 
material  evidence  which  it  was  in  their  power  to  pro- 
duce, have  no  right  to  complain  if  the  Court  reftises 
ts  give  them  the  benefit  of  the  summary  course  of 

proceeding  nnder  these  orders In 

the  course  of  the  argument  observations  have  been 
thrown  out  as  to  the  inconvenience  of  holding  parties 
to  the  strict  rules  of  pleading  in  proceedings  upon 
dunis.  As  to  that  I  think  it  right  to  sa^,  that  I 
thhik  the  orders  on  claims  were  not  at  all  mtended 
to  affect  or  alter  the  ordiniffy  rule  of  the  Court  re- 
quiring parties  to  proceed  in  the  establishment  of 
their  case  secundum  allegata  et  probata.  The  pro- 
per order,  therefore,  is  to  dismiss  the  claim,  and, 
having  regard  to  the  fact  that  material  evidence  has 
been  withheld  on  both  sides,  without  costs;  this 
Older  to  be  without  prejudice  to  any  other  proceed- 
ing the  parties  may  be  advised  to  take. 

Tnetday,  May  6,  1851. 

CtelFFITH  r.  Vanheythdysan. 

JOtmcA  of  tnut— Pleading— Partitt— Mitjoiuder— 

Co»l>—Oijection  by  amwer. 
7>iro  Inulees  gave  a  power  of  attorney  to  a  third, 
etubling  him,  on  a  misrepreientation  made  by 
Aim  to  them,  to  tell  out  a  trust  fund,  which  he 
applied  to  At*  oipn  lue,  and  died  intolvent — A  bill 
wot  fiied  by  the  cestnis  que  trust,  one  oftchom 
kai  become  the  adminittrator  of  the  deceased 
tnmtte,  against  the  representatives  of  two  other 
tnuletiy  vho  had  both  died,  for  the  restoration 
oftktfvnd: 
HM,  that  there  trot  a  misjoinder  as  to  the  cestui 
que  trust,  vrho  represented  conflicting  interests — 
oae  a  beneficial  interest,  and  the  other  as  admini- 
strator of  a  trustee  primarily  liable : 
HM  also,  that  those  defendants  who  took  the  ob- 
jection by  their  answer,  were  entitled  to  their 
costs  on  the  bill  being  dismissed. 
By  the  will  of  the  testator  in  this  cause,  the  sum 
of  915/.  Three  per  Cent.  Consols  was  bequeathed 
to  three  trustees,  named  Smith,  Plaister,  and  Van- 
lieythuysan,  and  the  survivors  or  survivor  of  them, 
and  the  heirs,  administrators,  and  assigns,  of  the 
Bunriror,  nnon  certain  trusts,  under  which  tlie  plain- 
tiA,  Grriffitii,  and  others,  were  beneficially  entitled. 
iBa  same  tm  tees  were  appointed  executors  of,  and 
proved  the  will.      In   1829  Vanheythuysan   made 
representations  to  his  co-trustees  that  part  of  the 
money  was  required  for  payment  of  the  testator's 
driita,  and  they  at  his  instance  executed  a  general 
power  of  attorney  to  him,  under  which  he  sold  out 
the  whole  91.')/.  and  applied  the  produce,  not  in  pay- 
ment of  the  debts,  for  none  appeared  to  be  due,  nor 
in  any  manner  upon  the  trusts  of  the  will,  but  to  his 
own  iue>    After  this  he  became  insolvent,  and  died 
ialbttttMie  intestate.    Smith,  the  trustee,  made  his 
of  which   he  appointed  executors,  and  died, 
then,  under  a  power  in  the  will,  appointed 
two  new  trustees  jointly  with  himself,  and  after- 
WBids  made  his  will,  of  which  he  appointed  exe- 
cnton,  and  died.    The  fund  never  was  transferred 
to  tiM  paw  tnutecs.    GrilGth,  as  a  creditor  of  Van- 
,  took  out  letters  of  administration  to  his 
,  a^d  then  he  and  the  other  persons  beneficially 
under  the  testator's  will,  filed  their  bill 
aninst  the  executors  of  Smith,  the  executors  of 
Pliister,  and  against  the  two  new  trustees,  alleging 
that  if  Smith  and  Plaister  had  not  executed  the 
P9wer  of  attorney,  the  money  could  not  have  been 
lost,  and  that  doing  so  was  a  breach  of  trust  by 
tbem :  that  the  two  new  trustees  had  refused  to  in- 
stitnte  a  suit  against  the  executors  of  those  two  de- 
rfiad  trustees,  and  that  Griffith  had  reserved  no 
aanis  of   his    intestate  Vanheythuysan,   the  other 
tarmtBe,  and  praying;  the  administration  of  the  estates 
of  Smith  and  Plaister,  and  that  the  fund  might  be 
made  good  thereout.    The  executors  of  Smith  took 
B3  an  objection  to  the  bill  the  misjoinder  of  interests 
in  the  plaintiff  Griffith,  he  being  ejititled,  as  one  of 
the  cestui  que  trust,  and  liable,  so  far  as  his  intes- 
tatc^i   estate,    if    any,    was    concerned,    to    make 
good   the    fund.      The    objection    was  not    taken 
by    the   other    answers.      ror    the    executors   of 
Smith  the  objection    was  insisted  on,  and  it  wag 
contended  that  no  accounts  could  be  taken  when 
Griffith  represented  adverse  interests.     Had  he  been 
sole  plaintiff  he  could  not  have  been  heard  to  charge, 
in  his  character  of  representative  of  the  delinquent 
trustee,  the  innocent  trustees  with  payment  of  a 
fond,  when  he  might  actually  as  administrator  have 
the  money  in  his  hands.     {Padwick  v.  Piatt,  II 
Beav.   503;  Fulham  v.  ATCarthy,  Ho.   of  Lords 
Cases,  703.)    On  behalf  of  the  executors  of  Plaister 
it  was  argued  that  as  it  was  plain  that  Griffith,  as 
administrator,  could  not  sustain  the  suit  as  sole 
plaintiff,  the  mere  addition  of  another  character,  that 
of  cestui  que  trust,  could  not  give  him  a  better  title. 
(Jacob  V.  Lucas,   1  Beav.  436;    and  Lambert  v. 
Hutchinson,  Id.  ib.  277.1    In  answer  to  this  objec- 
tion, it  was  said  that,  in  fact,  Griffith  sued  as  a 
cndii  f  ue  trust,  and  tiiat  as  the  estate  of  his  intes- 
tate was  insolvent,  his  representative  character  could 


not  clash  with  the  other.    Had  Vanheythuysan  not 
died  intestate,  but  had  by  will  appointed  an  exe- 
cutor, who,  dying,  had  appointed  Griffith  his  exe- 
cutor, and  he  had  accepted  the  office,  not  knowing 
that  his  testator  was  executor  of  the  delinquent 
trustee,  he  would  not  have  lost  his  right  to  sue. 
Such  a  right  accruing  to  him  would  not  have  de- 
barred him,  so  neither  could  the  course  he  had 
adopted  have  that  effect. 
Belhetl  and  Foltett,  for  the  ptaintiff. 
Solt  and  Giffard,  for  the  exectors  of  Smith. 
The  Solicitor-General  »ad  PiggotI,  for  the  exe- 
cutors of  Plaister. 
Bagshawe  and  Davidson,  for  the  new  trustees. 
The  VicK-CuANCELLOR. — This  bill  is  filed  by 
co-plaintiffs  claiming  a  beneficial  interest  as  cestuis 
que  trust  in  the  subject-matter  of  the  suit,  but  one 
of  whom,  at  the  same  time,  represents  the  estate  of 
one  of  several  trustees,  who  was  primarily  liable,  or 
jointly  liable  with  his  co-trustees,  for  a  breach  of 
trust.    In  all  cases  of  that  character,  what  the  Court 
has  to  consider  is,  what  the  decree  is  to  be.    Of 
course,  in  the  case  before  me,  the  decrees  will  in- 
volve an  account  of  the  estate  of  Vanheythuysan 
received  by  the  plaintiff  Griffith.    How  can  such 
an  account  be  taken  ss   between  Griffith  and  his 
co-plaintiff  in  the  suit?    There  is  a  direct  conflict  of 
interests  between  Griffith  as  representative  of  Van- 
heythuyson  and  his  co-plaintiff,  to  whom  he  is  bound 
to  account  in  his  character  of  representative.    The 
principle  of  the  objection  of  misjoinder  is,  that  the 
suit  is  90  constituted  as  that  the  accounts  cannot  be 
taken.     In  the  event  of  a  question  arising  in  taking 
the  accounts  of  Vanheythuyson's  estate,  as  to  fixing 
Griffith  with  liability,  it  might  happen  that  every 
item  of  the  account  might  be  disputed,  and  in  that 
case  it  would  become  the  interest  of  Griffith  to  de- 
fend bis  intestate's  estate  against  the  other  plaintiff. 
How,  I  ask,  in  such  a  case,  could  the  contest  be 
maintained  between  the  plaintiff  interested  in  reco- 
vering against  Vanheytlmyson's  estate,  and  the  other 
plaintiff,  who  would  have  to  account  ?     In  such  a 
state  of  the  record,  and  having  regard  to  the  autho- 
rities which  have  been  cited,  and  particularly  the 
case  of  Jacob  v.  Lucas,  I  think  this  suit  cannot  be 
sustained.    That  case  is  not  distinguishable  from 
this.     With  the  ingenious  argument  raised  by  Mr. 
Bethell,  founded  on  the  supposition  of  a  suit  by  a 
sole  plaintiff,  uniting  in  himself  both  a  beneficial 
interest  and  a  representative  character,  it  will   be 
time  to  deal  witii  when  such  a  case  shall  arise. 
Probably  when   that   occurs  the  case  may  not  be 
found  open  to  precisely  the  same  difficulty  as  the 
one  before  the  Court ;  for  the  sole  plaintiff,  if  he  were 
liable  also  to  account  in  his  representative  character, 
might  submit,  by  his  bill,  to  account  for  the  whole 
f\>nd  received  by  him,  sod  thus  would  be  accounting 
to  the  defendants  for  all  his  receipts.    That  case, 
should  it  ever  arise,  may  be  found  not  to  be  go- 
verned by  the  same  principles  as  are  applicable  to 
tliat  now  before  the  Court,  in   which  others  are 
joined  with  Griffith  as  co-plaintiffs,  and  the  accounts 
cannot  be  taken  between  plaintiff  and  defendants. 
I  think,  then,  the  objection  must  be  allowed,  and 
that  the  bill  must  be  dismissed,  and  it  will  be  dis- 
missed as  against  those  who  have  taken  the  objec- 
tion by  their  answer,  with   costs ;    as  against  the 
others,  without  costs.     

April  29  and  May  I  andZ. 
Squire  r.  Fou>. 

Judgment— Priority— Statute  1  If  2  Vtct.  c.  110— 
Release  with  restrictions — Sttit  on  behaff  of 
plaintiff  and  all  other  creditors. 

A.  was  indebted  to  B.  and  C.  B.  obtained  a  judg- 
ment for  his  debt,  and  in  August,  1848,  registered 
the  same.  C.  then  obtaineda  judgment,  anil  in 
November  following  registered  it.  In  December, 
A.  conveyed  and  assigned  all  his  real  and  per- 
sonal estate  to  trustees  upon  trust  to  sell  and 
divide  the  proceeds  rateably  among  the  creditors 
named  in  the  schedule.  The  deed  contained  a 
covenant  by  the  creditors,  that  the  deed  might  be 
pleaded  as  a  release  of  all  actions,  judgments, 
S(c.  then  or  thereafter  claimed  against  A.  or  his 
estate,  with  a  proviso,  that  it  should  not  operate 
to  destroy  any  specific  security  which  any  cre- 
ditor then  possessed  in  respect  of  his  debt ;  and, 
further,  that  if  before  the  deed  should  be  dis- 
charged from  the  proviso,  any  creditor  should 
sue  A.  {except  for  making  any  specific  security 
available)  for  any  debt,  the  same  debt  should  be 
forfeited,  and  the  covenant  should  operate  as  a 
discharge  of  such  debt.  It  was  also  provided 
that  nothing  therein  contained  should  extend  to 
prevent  any  creditor  from  enforcing  the  benefit 
of  any  charge  or  lien  they  had  on  the  estate  of 

A.  or  any  person  liable  {except  A.)  as  drawer  or 
acceptor,  or  indorsor  of  any  bill  or  note,  or 
jointly  or  severally  on  any  bond.    In  June,  1849, 

B.  assigned  his  judgment  to  the  trustees  of  the 
deed  of  1848,  to  receive  the  debt  and  costs,  and 
were  the  same  absolutely  as  trustees  of  the  deed 


of  1848.     B.  filed  a  bill  on  behalf  qf  himself  and 
all  others  creditors  of  A.  except  such  at  were 


drfendants,  praying  a  dsclaraiion  that  B.'s  judg- 
ment, was  a  charge  in  priority  of  C.'sjudgmml^ 
and  any  judgment  if  the  other  defendants:  anct^ 
seeking  a  sale  of  the  real  estate,  and  payment  of 
the  proceeds  to  the  trustees  of  the  deed  qf  1846  : 
Held,  that  B.'s  judgment  was  not  released  by  ik9 

deed  qf  18i8,  nor  merged  by  the  deed  of  1849  .- 
That  the  deed  qf  1849  was  an  assignment  of  B.'s 

judgment  for  the  benefit  qf  the  creditors: 
That  B.  was  entitled  to  sue  on  behalf  of  himself 

and  the  other  creditors :  and 
That  the  judgment  of  B.  was  a  charge  in  priority,- 
I     qf  the  judgment  qf  C.  and  of  the  other  defen- 
I     aanis. 

I     The  bill  in  this  case  was  filed  by  a  judgment  ore.< 
ditor,  who  had  assigned  his  debt  to  certain  truateea* 
;  of  Mr.  W.  A.  H.  ^Vrundell,  on  behalf  of  himselC: 
and  all  other  creditors  of  that  gentleman,  who  hadx 
I  executed  a  certain  deed  dated  tlie  27th  of  Dec.  1848> 
I  except  such  as  were  defendants ;  and  it  prayed  a  i»- 
\  claration  that  the  plaintiff's  judgment  was  a  valid- 
charge  on  the  real  estates  of  the  debtor,  and  in  pri,.  - 
ority  over  the  judgment  of  the  defendant  Ford,  and- 
that  the  real  estates  might  be  sold,  and  the  plaintiff's ' 
debt,  interest,  and  costs  paid  to  the  trustees  of  tha. 
deed.    The  facts  of  the  cose,  so  far  as  necessary  t0\ 
be  stated  on  the  points  desired,  were,  tliat  in  Trinity  . 
Term,  1848,  the  plaintiff  Squire  obtained  a  judgment  - 
against  Mr.  Arundell  for  605/.  and  costs,  which  waa-. 
duly  registered  on  the  19th  of  August,  1848.    The  d«„, . 
fendant.  Ford,  also  abtained  a  judgment  against  Mr. 
Arundell  for  3,000/.  but  as  a  security  only  for  1,495<.. 
18s.  8d.  and  interest,  and  the  judgment  was  regis* 
tered  on  the  1st  of  November,  1&18.    On  the  2;th 
of  December,  1848,  the  defendant,  Mr.  Arundsll, 
by  a  deed  of  that  date,  and  made  between  himself 
of  the  first  part,   and  Reigafml  Arundell,  William.  . 
Ilenry  Cotterell,  and  Samuel  Howies  Pattison  of  th«  - 
second  part,  and  the  several  persons  who  were  cre- 
ditors of  the  third  part,  reciting  the  seisin  in  fee  of 
certain  propertjr  subject  to  a  mortgage,  and  subject  ' 
to  all  the  hereditaments  and  costs  due  and  to  become 
due  to  Mr.  Cotterell,  aud  the  charges  due  to  Messrs 
Boggart  and  Co.  in  respect  of  an  attempted  sale  of, 
and  otherwise  relating  to  the  hereditaments;  and 
reciting,  also,  Mr.  Anindell's  title  to  tlio  furniture  < 
and  fixtures;  and  reciting  that  he  had  become  iuir.. 
debted  to  various  persons  in  various  sums  of  moneys . 
and  had  proposed  and  agreed  to  execute  an  assign- 
ment of  tlie  real  and  personal  estate  and  effects  to. 
the  parties  of  the  second  part,  in  trust,  for  tlie  be- 
nefit of  his  creditors,  to  wtucU  the  creditors  lutd 
agreed;  and  to  accept  the  same  in  full  dischargo  at. 
their  respective  debts,  and  to  enter  into  the  oov^ 
nants    tliereinafter    contained:    he    then    conveyed 
the  real  estates  to  the  trustees,  upon  trust,  to  s^« 
and  dispose  of  the  real  estates ;  aud  there  was  an 
assignment,   also,  of  the  personal  estate ;    and  the 
trusts  which  were  declared  of  the  money  to  arise 
from  the  sale  were  to  pay  the  costs  of  the  deed,  and. 
also  other  costs;  and  in  the  next  place  to  pay  an^- 
satisfy  rateably  and  proportiouably,  andwitliout  any  , 
preference  or  priority,  to  the  creditors,  the  several, 
debts  or  sums  mentioned    in    the  fifth  schedule. 
The    deed    also    contained    a    release    by   credi- 
tors, with  various  provisoes  attached  to  that  release 
On  the  13th  of  June,  1849,  after  the  execution  o£, 
the  deed,  the  plaintiff,  Mr.  Squire,  by  another  deed 
of  that  date,  assigned  his  judgment  to  the  trustees. 

The  following  questions  at  the  hearing  were  raised 
on  the  part  of  the  defendaut  Ford : — First,  that  the 
plaintiff  Squire's  judgment  was  released  by  the  deed 
of  the  27Ui  of  December,  1848.  Secondly,  that  it 
was  merged  by  the  deed  of  1849 ;  and,  thirdly,  that 
the  suit  could  not  be  maiutaioed  by  tlie  plaintiff  for 
and  on  behalf  of  the  plaintiff  and  the  creditors  under 
the  deed  of  the  27th  of  December,  1848.  The  solu. 
tion  of  these  questions  depended  upon  what  wero 
the  rights  of  the  plaintiff  Squire  at  the  time  of  the 
execution  of  the  deed  of  the  27th  of  December,  184^ 
and  upon  the  construction  of  that  deed;  that  is, 
whether  at  the  time  of  the  execution  of  that  deed 
he  had  a  valid  charge  upon  the  estate  under  tho 
sUt.  of  the  1  &  2  Vict.  c.  110,  s.  13.  The  ar^- 
ments  offered  in  opposition  to  the  right  of  the  plam,, 
tiff  are  noticed  in  the  judgment  of  the  Court,  as  ara 
the  principal  clauses  of  the  deed  of  December,  1848. 
The  Solicitor-General  and  C.  M.  Roupell  were 
for  the  plaintiffs. 

Toller,  for  the  defendant  Ford. 
The  VicE-CiiANCELLoa,  after  recapitulating  the 
facts,  and  stating  the  points,  and  referring  to  the  13th 
clause  of  the  statute  before  mentioned,  proceeded 
thus : — Now  that  being  so,  there  was,  at  the  date 
of  the  deed  of  the  27th  day  of  December,  1848,  an 
existing  charge  upon  the  estate  in  favour  of  Mr. 
Squire,  but  it  could  not  be  enforced  in  equity  at  the 
time,  a  year  not  having  elapsed;  the  point  therefore 
to  be  considered  is,  whether  the  charge  was  released 
by  the  deed.  In  determining  this  question,  it  is 
first,  I  think,  to  be  considered,  what  was  the  inten- 
tion of  the  parties  to  the  deed  ? — for  the  Courts,  I 
think,  are  bound,  in  determining  questions  of  this 
nature,  to  pay  very  great  regard  to  the  intention  of 
the  parties.  Tnat  doctrine  was  clearly  laid  down  in  the 
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CMS  of  fibl/y  T.  Flortti,  2  Bra.  &  Bing.  38;  and  that 
can  •paean  to  nie  to  have  so  important  a  bearing 
■poB  Ou  present  ^neation,  and  lo  strongly  con- 
finaa  tlie  new  whidi   I  entertain  npoo  it,  that 
I  shall  read  some  parts  of  the  jodgment  in  it. 
SeOy  T.  Aries  was  this :  A  rekasa  was  giren  hj 
llantifl's  to  A.  one  of  two  paitnera,  with  a  pronsion 
that  it  dtonld  not  prajndioe  U17  claims  which  plain- 
tifi  nigfat  haTB  against  B.  thie  other  partner,  and 
that  in  order  to  enforce  the  claims  against  B.  it 
shooM  be  lawfU  for  pbuntifls  to  sne  A.  eitiier  joinflr 
with  B.  or  sepaiatdy.    In  an  action  by  plaintin 
against  A.  and  B.  this  rdeaae  harin^  been  pleaded 
by  A.  and  set  ont  on  oyer  in  the  nplieation,  with  an 
■lerment  that  the  action  was  proaecnted  against  A. 
jointly  with  B.  for  the  purpose  of  enabling  plaintiiTs 
to  reeoTer  payment  of  moneys  doe  from  B.  and  A.  to 
plaintiA,  either  ont  of  the  joint  estate  of  B.  and  A. 
or  from  B.  or  his  separate  estate ;  the  replication 
was   demnrred   to,  and  tiie   demurrer   oTCimled. 
Oiief  Jnstioe  Dallas,  in  giving  jod^ent  in  that  case, 
went  very  folly  into  the  effect  which  is  to  be  |pTen 
to  a  general  ideaae,  with  reference  to  restnctiTe 
danses  whidi  are  pat  upon  the  release ;  he  says, 
"The  gencrnl  qnestion  which  arises  is,  whether  the 
rdease,  as  set  forth,  constituted  a  bar  to  the  action. 
Of  the  intention  of  the  parties  no  doubt  can  be 
•Btertaiiied.    It  was  meant  to  rdease  EUerman  as 
to  person  and  effiects,  bat  not  Forbes ;  and  therefore 
to  retain  against  EUerman  erery  rixht  and  remedy 
P^««i«i  y  to  enforce  payment  from  Forbes.    Bat  so 
to  construe  the  release  as  to  make  it  a  release  of 
both,  which  it  woald  be  if  no  action  coald  be  brought 
aoinat   Fmbes,  becaase   EUerman  coald   not  be 
jomed,  wxmld  nuke  it  operate,  not  to  effectuate,  but 
to  defeat  the  intent  of  the  partiee."    [His  Honour 
tlien  proeeeded  to  read  the  judgment  at  length, 
""Ung  Tarioua  comments  on  it  as  he  went  on.] 
Tlie  I^>rd  Chief  Justice  said,  in  Pnltr  and  Olhtn 
T.  Homenham,  4   H.  &  SeL  423,  Lord  EUen- 
boroo^  a^pts  ^  position,  that  the  general  words 
of  a  release  may  be  restrained  hj  the  particular  re- 
cital.   "  Common  sense  (said  his  lordship)  requires 
that  it  should  be  so,  and  in  order  to  oonstrae  any 
saatmiaent  truly,  yon  must  hare  regard  to  all  parts, 
aad  especially  to  the  paiticnlar  wmds  of  it."    The 
«aae  in  BoUe  to  this  effect,  thoogh  said  to  hare  been 
denied  by  Lord  Holt  to  be  law,  "seems  to  me  (said 
Lord  BUanboroogh)  as  sound  a  case  as  can  be 
■latad."  And  Mr.  Justice  Bayley  adds  "  there  is  no 
doubt  but  a  particular  redtal  in  a  deed  wiU  reatrain 
tte  general  words."  There  we  get  the  prindpleTery 
dirtinctly  bid  down  wfaidi  is  to  govern  the  Court  in 
4xaistming  releases  with  exceptions.    I  have  then  to 
ooDsider,  foUowing  the  prindple  laid  down  in  that 
judgment,  the  intention  of  the  parties  to  this  deed 
with  reference  to  the  idease  of  the  charges ;  and 
I  tUnk  tiie  intention  is  prindpally,  aad  indeed  al- 
BMMt  wholly,  to  be  collected  from   the  releasing 
dense,  with  the  sereral  provisions  which  are  at 
tadied  to  it.    The  releasing  dense  runs   thus  :— 
"That  the  parties  covenant  tiiat  this  present  cove- 
nant" (it  is  rather  singular ;  1  suppose  it  means  this 
inesent  deed)  "shaU  operate  and  enure,  and  may  be 
pleaded  in  bar  as  a  good  and  effectual  release  and 
discharge  of   aU  and  aU  manner  of  actions,   &c., 
ddrts.  &C.,  jodgments,  extents,  &e.,  claims  and  de- 
naads,  both  at  law  and  in  equity,  or  otherwise  how- 
soever, whidi  they  now  have  or  hereafter  may  have 
against  the  ssid  Arundell,  his  heirs,  &c.,  or  his 
or  tteb  estate  or  effects,  he. ;  but  so,  nevertheless, 
that  this  present  covenant  shaU  not  operate  upon 
or  destroy  any  mortgage,  pled^.  Ken,  or  any  oUier 
apedffc  security  which  any  creditor  now  possesses  in 
respect  of  his  debt  or  dsiin."    Yoo  observe  that  the 
deed  draws  tiie  dearest   distinction,  releasing  aU 
cUms  and  demands  which  the  parties  now  have  or 
hereafter  may  have  :  the  raving  appUes  to  existinc 
daims.    "  kni  furnier,  that  if  in  the  meantime  and 
before  these  preeents  shall  be  discharged  from  the 
said  proviso,  the  said   creditors,  &c.    shall  com- 
■nenoe  any  action,  &c.  against  .^ndeU,  his  heirs, 
«xee^ton,  or  administrators  (except  for  conformity 
<K  tar  making  available  any  mch  mortgage,  charge, 
jiea,  or  specific  security   as  aforesaid   available), 
lor  or   on    account    of  any  debt   or   debts   now 
adae  by  ArundeU  to  them,  such  debts  or  debt  shall 
beoome  absolntdy  forfeited,  and  this  present  cove- 
nant shall  operate  and  enure,  and  may  oe  ploded  in 
law  as  cood  and  effectoal  rdease  and  discharge  of 
audi  debt  or  debts  repectively :  provided,  dtc.  that 
notidng  herein  contained  shall  extend  to  prevent 
ihe  creditors  ftom  enforciiig  or  otherwise  obtain- 
ing  the   faU   benefit   of  any    charge   they   have 
npon   any   estate   or   effects,  or   frvm  suing  any 
penon    or  persons   other  toan  Artuddl,  who  is, 
or  are^  or  uaU,  or  may  be  liable,  for  the  payment 
of  aU  OT  any  part  of  the   said  respective  debts." 
Now  that  dBase,  therefore,  has  three  branches;  the 
iint  releases  all  actions,  he  indnding  jod^nenta, 
dainuL  and  demands,  which  creditoia,  psities  to  the 
deed,  have  or  may  have  in  respect  of^  their  ddits, 
and,  no  doubt,  if  that  daose  had  been  nncontrdled, 
it  BBst  have  released  those  jadaments ;  but  it  ter- 
■liaatei  the  proviso  that  it  shaU  not  operate  apoo 


any  mortgage,  ^edge,  lien,  or  other  specific  seearity, 
wUch  any  crenltor  now  possesses  in  respect  of  Us 
debt  or  debts,  distingnisning  between  existing  and 
future  rights.    The  second  branch  sppUes  to  the 
case  of  iHOceedinn  by  anj  of  the  creditors,  before 
die  deed  became  wsolnte,  m  which  event  the  debts 
are  to  be  forfeited,  bat  that  clause  contains  an  excep- 
tion, whidi  refers  to  existing  rights,  "that  if  the 
creditor  sue  or  take  any  proceedings  against  Arun- 
ddl,  his  heirs,  execntora,  or  administrators,  except 
for  conformity  or  for  making  available  any  such  mort- 
gage, charge,  lien,  or  specific  security  as  aforesaid." 
The  third  brandi  of  tiie  dause,  as  I  have  mentioned, 
is  a  general  saving,  which  slso  qiplies  to  existing 
rights  "  of  any  ehuge  or  lien,  whioi  they,  or  any  of 
tMm,  now  have  or  hath  upon  any  estate  or  efiecte 
whatsoerer."    It  is  dear,  therefore,  that  some  exist- 
ing rights  were  meant  to  be  saved,  and  those  richte 
are  variously  defined  in  tiie  different  branches  of  the 
daose,  being  in  one  case  caUed  "mortgages,  pledges, 
hens,  or  any  other  spedfic  security,"  ^at  is  in  the 
fint  branch;  in  the  second  branch  of  the  clause  being 
described  as  "  mort^es,  char^,  liens,  or  specific 
securities,  as  aforesaid;"  and  m  the  third  branch 
being  described  as  "any  charge  or  Uen."    Reliance 
was  phced  in  aigoment  upon  the  words  "  specific 
security,"  as  limiong  and  controlling  the  effect  of  the 
proviso.    Bat  it  is  to  be  observed  that  the  security, 
which  is  referred  to  by  the  deed,  is  security  in  respect 
of  toe  debts ;  and  the  lien,  therefore,  which  is  re- 
ferred to,  must  be  lien  in  respect  of  the  debts.  Then 
do  tlie  provisui's  mean  to  save  only  specific  liens  in 
res^jpct  of  the  debts  created  by  the  actual  hold- 
ins  of  the   property? — is  that  the  meaning  of  it? 
The     generality    of    the    words     themselves     is 
against  that  construction,  and  I  think  the  context  is 
sgain'^f  it  too ;  for  I  observe  that  the  deed  distinguishes 
between  rights  a«>inst  the  person  and  righte  against 
the  property.    Tiiere  is  in  the  first  brsodi  of  the 
daose  the  proviso  which  applies  to  property,  that  it 
shall  not  destroy  "any  mor^iace,  pledge,  charge,  or 
Sen."    There  is  in  the  second  branch  of  the  cuiase 
a   direct   distinction   taken    between    proceeding 
"  against  the  debtor,  his  hein,  executors,  or  admim- 
strators,"  and  "  proceedings  for  effectoating  claims 
sgainst  the  prop^ty,"  toe,  expression  beini^  to  take 
"any    proceeding    against    Amndell,   his   beits, 
executon,  or  administrators,  except  for  conformity 
or  for  making  available  any  such  mortgun,  chuge, 
lien,  or  spedfic  secnrity  as  aforesaid."    There  is  in 
the  third  branch  of  the  dause  toe  power  to  sue  per- 
sons liable  other  than  ArundeU,  his  heirs,  executors, 
or  administraton.    And  I  toink,  therefore,  that  the 
deed  leads  to  the  distinction  of  proceedings  against 
the  person  and  proceedings  against  the  property; 
and  the  nature  of  the  tranaction  carried  out  by  the 
deed  tends  to  fisvour  that  distinction.    Some  argu- 
ment was  addressed  by  Mr.  Toller  upon  the  terms 
of  the  redtal,  that  the  property  was  subject  to  mort- 
gages, and  subject  to  costs  doe  and  to  become  due 
to  Cotterell,  aad  the  charge  due  and  to  become  due 
to  Hoggaut  &  Co.    The  charges  are  provided  for 
under  the  general  trust  for  payment  of  costs;  bat 
whether  they  are  or  not,  I  think  it  is  quite  dear 
you  cannot  construe  the  words  of  the  provisoes  by 
the  redtal  which  is  contained  in  that  part  of  the 
deed.    I  am  of  opinion,  therefore,  that  the  plaintiff 
Sqmie's  judgment  is  not  rdeased  by  the  deed  of  the 
27th  of  Mardi,   1848.     As   to  the  second  point, 
whether  the  judgment  has  been  merged  by  the  deed 
of  June,  1849,  several  cases  were  referred  to  upon 
that  point  {Touhim  v.  Stttrt,  3  Mer.  210 ;  Parry 
V.  Wright,  1  Sim.  &  Stu.  369;  and  BrO¥m  v.  Stfd, 
5  Sim.  &2S);  bnt  I  confess  it  does  notappear  to  me 
those  cases  apply  to  tiie  present  case.    There  is  no 
doubt  whatever   that  the  parchaser  of  an   estate 
'which  is  sulnect  to  a  mortgage,  whose  mortgage  is 
paid  off  out  01  the  purdisse- money,  cannot  sAwwards 
set  up  that  mortgage  as  apainst  the  subsequent  mort- 
gavra,— that  is  the  dedsion  of  Toulmin  v.  Stetrt; 
and  there  is  equaUy  as  little  doubt,  that  a  prior  moit- 
nge  may  be  so  dealt  with  by  a  subsequent  incum- 
brancer in  his  deaUnga  with  the  estate,  as  to  prevent 
its  being  afterwards  set  up  by  him,  whidi  is  the  case 
of  Parry  v.  Wriakt.    Bnwn  v.  Stead  seems  to  me 
to  lie  mif  way  oetween  Parry  and   Wright  and 
Tbalmim  v.  Stetrt.    Then  toe  question  to  be  con- 
sidered wito  reference   to   ntUmiit  v.  Stetrt  if, 
whetoer  or  not  this  debt  is  paid  off.    It  is  dear  that 
it  is  not.    It  is  not  payment  of  the  debt  by  a  tmstee, 
bat  it  is  an  assignment  of  it,  not  to  the  trustees  who 
held  the  estate,  out  to  the  three  trosteea  who  are  toe 
assignees  of  the  present  property.    Well,  but  besides 
tha^  it  would  be  going  a  monstroos  lenrilk  to  say 
that  toese  tiustees  for  creditors,  under  ue  original 
deed  of  the  27th  of  December,  1848,  are  to  be  oon- 
ndered  as  owners  of  the  estoto  to  bring  toem  within 
the  prindple  of  the  case  of  Tbalmm  v.  Stetrt  i  they 
are,  I  think,  in  toe  character  of  mortgagees  or  credi- 
ton  apon  toe  estate,  having  a  charge  npon  toe  estate 
for  toe  payment  of  toeir  debts ;  and  toey  are,  toere- 
fore,  as  I  concave,  not  at  aU  in  a  position  in  which, 
by  paying  off  that  charge,  toey  would  be  considered 
as  not  bemg  entitled  to  the  benefit  of  it.    I  tomk, 
theiafoi«,  that  this  cmb  is  out  of  the  prindple  (^ 


TVa^afav.  Stttrt;  aodlamqaitodear  itiiairtef 
toe  prindple  of  J>arry  v.  Wright,  beeaoae  I  thsakit 
perfectly  dear  that  Uiis  has  not  been  ao  dealt  nih 
as  that  it  has  been  actually  extjngiished  br  the 
mode  in  wUch  it  has  been  assigned.    I1Unk.toera- 
fore,  that  those  cases  do  not  at  all  govern  toe  pseaesit 
case,  and  I  am  of  opinion,  therefore,  that  the  piam- 
tiff  Squire's  judcment  is  not  merged  by  the  deed  of 
June  1849.     Wito  regard  to  the  third  paint,  the 
frame  of  toe  suit,  the  judgment  as  asaiaaed  by  the 
deed  of  1849  to  the  trustees  is,  I  think,  m  tnatfor 
toe  benefit  of  toe  creditors,  becanse  when  we  look  it 
toe  deed  of  assignment, — tiie  deed  of   aasigiuaait 
recites  toe  deed  ofthe  27to  of  December,  1848,  sad 
redtes    "that  aU    the   real   and   peraonal   estate 
and   effecte  of  Arundell  were    by   that  deed  as- 
signed and  transferred  to  toe  parties  fhereto  et 
&  second  part  in  trust  for  the  benefit  of  sach  ef  the 
creditors  of  Aronddl  as  should  set  thor  Basses  or  co- 
partnership firms  or  sales  to  the  now  redlcd  iadea- 
ture. "  It  then  redtes  the  judgment,  and  theaitiadtM 
toat  Squire  has  consented  uid  agreed  to  traalis  t» 
the  three  tmstees  as  such  trustees  for  the  crs&m  sf 
Arandell,  the  judgment  and  all  moneys  aad  seuuitoa 
in  oonnderation  of  the  debte  payable  and  to  be jaad 
thereunder;  and  then  the  aasignment  ia  to  toasa 
three  parties  to  have  and  recdve  the  said  jadgsseat 
debt  and  costs,  sum  and  sums  of  money,  or  other  the 
premises,  to  them  and  the  survivor  or  aartiwas  of 
them,  absolutely  as  such  trustee  or  tmstees  as  sfae- 
sud.    Now,  what  can  that  mean,  except  as  trartae 
or  trustees  for  toe  general  bendit  of  ue  uedihiu, 
which  by  toe  earlr  part  of  the  deed  they  are  sad  t> 
be  ?  The  result,  toeiefore,  of  toe  ersminatJoa  of  ftis 
deed  is,  that  the  judgment  is  by  that  deed  1 
to  toose  three  persons  as  trustees  for  the  a 
The  plaintiff  is  one  of  those  creditors,  aad  he  tas  a 
right,  therefore,  as  I  conceive,  to  soe  on  behsif  of 
himself  and  otoers,  and  that  he  has  properly  bamed 
this  suit  for  the  purpose  of  having  the  judgiiiiat  debt 
raised.    Now,  I  am  not  sure  what  the  partaei  oaasi- 
der  toe  frame  of  the  decree  should  be.  1  go  wi&  toe 
prayer  of  the  bill  to  this  extent, — declare  that  A* . 
judgment  oonstitoted  a  vahd  lien  and  diai^p  apoa 
aU  toe  real  estates  before  described.    In  pnority  of 
the  judgment  of  Ford,  and  his  daim  in  respect  thera- . 
of,  and  m  priority  of  the  lien  and  efaar|e  dainsd  by 
toe  other  deCendaate,  toose  two  dedaratiooi^  I  think^ 
win  be  quite  right    Then  it  pmjs  that  the  nal 
estate  may  be  sold  by  and  under  the  decrss  and 
direction  of  toe  Conrt.    Now  that  I  take  it  caa  entr 
be  to  the  extent  of  the  plaintiff't  daim  npca  toe 
judgment,  therefore  it  mutt  be  isised  by  the  alt  of  , 
toe  estates  comprised  in  this  deed. 

Thaniay,  If  ay  8. 
Pbkkt  r.  Pknnt. 
Cleias  oriert,  8th  out  lUh  ^  Arrit,  IBM 
Partiee — Seprettaiaiitti  itf  a  dreaased  < 
— Aetotmte. 
The  esteutore  of  a  itttaatd  ereealsr  m  1 
eary  partiet  to  a  tuit  hy  claim  fir  a  lagaey  mhm 
the  general  aeeeuntt  qf  the  tmlater'*  eitite  at 
invohtd,     Whert  nit  aetmaU*  are  ianefced  tit 
tuit  thotUd  be  by  bill,  and  utt  by  elaiat. 
Th*  Court  hat  a  diterttum  by  the  aritra  tf  4r'*'> 
185Q,   atMer  to  gin  or  tjfmtt  rtS^  at  tie 
htarimg.     The  wteannig  rf  the  words  "iattt 
fint  imttaHee."  i»  the  Sihorder  (a). 
The  claim  in  this  case  was  filed  by  a  legstsi  to 
recover  payment  of  one-sevento  part  of  a  l^scy  d 
400{.    The  win  was  a  very  long  one,  and  toe  fadl 
stated  in  the  daim,  bnt  |in  several  respecte  dsatl 
by  toe  afBdavite  filed  bv  toe  defendant,  who  wu  da 
surviving  executor  of  the  testator's  will,  the  edai 
executor  having  proved  and  died.     T1>epriBd|d 
point  in  dispute  was  as  to  toe  carrying  on  of  a  MB 

Euisoantto  the  directions  of  the  will,  and  the  oat- 
ly  toereon,  uid  that  there  ware  no  means  at  tks 
disposal  of  the  defendant  for  toat  purpose^  aad  tU 
the  accounts,  as  he  alleged,  had  beat  tsfcea  mi 
settled  long  since. 
Soil  and  Wettoby,  for  toe  plaintSfT. 
Bailey  olqected  to  toe  hearing  on  two  yusah,  . 
first,  that  toe  casci'.bdng  contested  as  to  fadfc  «!■ 
not  a  proper  one  to  be  heard  by  claim,  and  semn^, 
tiiat  the  soit  was  defective  for  want  of  parties.  On 
toe  fbst  point,  toe  complidty  and  contest  of  beU 
were  sofBdent  to  show  tliat  such  a  case  was  never 
intended  to  be  brought  forward  by  toia  new  ipadet 
of  practice.  The  secondpoint,  however,  is  of  more 
maiterial  consequence.  Tne  personal  miiimiiitsliw 
of  the  deceased  executor  ought  to  have  been  broB^ 
before  toe  Court,  for  the  acconnto  most  in.  gas  iffy 
involve  toe  genoal  administration  of  the  ealato  « 
the  testator.  This  was  obvious  from  toe  directioas 
for  the  carrying  on  of  the  fium,  and  the  eonilictiag 
allegations  of  the  plaintiff  and  defendant  as  to  tks 
means  of  doing  so.  It  is  plain  that  where  soA  *e- 
counts  are  involved,  the  estate  of  every  paaon  Btbls 
to  account  must  be  represented.  The  csssp  el 
Keltaway  r.  JohmtOH,  5  Beav.  319,  aad  Peny  v. 
Knott,  id.  ib.  293,  have  decided  that  32nd  onkr  of 
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.losuat,  1S41,  enabling  Dvtiea  to  proceed  mioit  one 
~  if  aeratal  pertiee  joinUj  and  aeTenlly  liable,  doea 
Sot  W|^  to  as  administntion  sidt  And  the  lame 
°vmB  bdd  by  Viee  Chancellor  Wigiam  in  Biggt  t. 
JPama,  4  Han.  368. 

Xoii  apon  thii  objection.  This  daim  being  for  such 
^■maJl  amount,  ODght  to  be  permitted  to  proceed;  the 
-orm  of  Boit  by  bill  would  be  moat  oppreasiTe,  and  in- 
=  le*d  minona.  The  object  of  inatitnting  fid*  new  mode 
-  tt  proceeding,  was  to  obriata  titia  iiyoatice,  and  to 
■triable  penons  to  obtain  redreas,  and  in  many  inatancea 
"dadma  had  had  thatefleet.  On  the  lecond  head  of 
»^bjectiaa.  it  is  to  be  obserred.  that  the  8th  order 
^  >f  Anril,  1850,  only  render*  neceaaary,  aa  a  party  in 
-:ke  nxat  instance,  that  person  against  whom  direct 
<dief  ia  prayed.  Here  tlie  snrriTing  ezecntor  is  the 
KOnly  person  against  whom  direct  rdief  ia  prayed, 
:Mia  be  ia  a  party.  He  i*  in  poaseasioa  of  the 
.1— Ota,  he  is  primarily  liable,  l^riie,  he  may  shew 
tthst  aaaeta  have  been  reoeired  by  the  deceased,  and 
Qiot  siooonnted  for,  and  if  so,  he  may  recorer  eren 
sitjpdnst  him  or  h^  estate;  but  the  plaintiff  has  a 
WC^  to  elect  at  his  option  to  soe  the  aorriTing  eze- 
a;<itor  if  he  loesses ;  and  if  it  dionld  so  happen  that 
i^M>  xellef  oonld  be  got  against  this  single  defendant, 
vn.9tben  may  be  aftenrarda  added  to  the  record  as  de- 
ijtedanta  to  the  snit  The  langoage  of  the  18th  order 
in>f  0>e  same  year,  which  enables  tne  plaintiff  to  get  at 
^;>ther  pertiea  liable  to  account  by  a  writ  of  snm- 
i^'jaons,  ia  that  the  record  can  be  perfected  at  any 
„'iiiie. 

„  TvaifXB,  V.C.  laid  he  had  no  intention  to  lay 
,  Jown  any  ceoeral  rule  as  to  what  cases  fell  within 
'.Me  general  nde  of  suits  by  claim.  To  do  so  would 
^oe  inoonTenient,  as  it  would  tend  to  fetter  the  dis- 
,  nctiun  which  it  was  &b  intention  of  the  framer*  of 
these  orders  to  reserre  to  tlie  Court.  Thelaiwaage 
Oif  the  13th  order  shewed,  fliat  a  reserration  of  sum 
/diacretion  was  intended,  and  leit  it  to  the  Court  at 
'tlie  hearing  to  giant  or  refuse  relief,  or  to  direct 
'inqoiriea  as  the  fscts  disdoaed.  and  tlie  justioeof 
*  eadi  caaa  required.  He  was  ofo|nnion  that  the  orders 
-did  not  enable  a  pluntiff  to  proceed  against  a  sur- 
'■wi^rinc  executor  in  the  abeence  of  a  formal  repre- 
^tiillatiie  of  the  deceased  executor.  Had  such 
'''been  the  intention,  he  beliered  that  intention 
'■would  hare  been  more  pointedly  exwesaed. 
'^'With  regard  to  tl>e  decisions  on  the  32ud  coder 
-of  Aj^tost  1841,  he  might  obaerre  that,  before 
'  4^  i«ue  of  the  orderainsfitnting  suits  by  claim,  the 
>  «paeation  had  often  been  considered  whether  a  suit 
!  wnder  that  order  could  be  maintained  against  one  of 
■  aereral  executors  in  the  absence  of  others,  or  the 
i  mai.aeutstin]S  of  deceased  co-execntois.  In  some 
caaea  it  had  been  decided  that  this  order  did  not 
ij  awlr  to  tadi  a  suit;  and  if  the  orders  of  1850  had 
T  been  intended  to  alter  that,  they  would  have  ex- 
I.  ^icUy  said  so.  He  oonndeied  the  defendant  at 
$  Ml  Hoerty  to  talceuid  insist  on  the  objection  at  the 
baaiiaf.  It  appeared  that  the  accuracy  of  the  oon- 
dnsion  at  whicb  Lord  Tiangdaln  had  arrived  aa  to 
the  svplirabDi^  of  the  32nd  order  of  AonaL  1841, 
to  tM  case  of  trustees  jointly  liable,  had  bean 
doubted  by  yioa-ChanceDor  Kmght  Bruce,  and  he 
ooueurred  in  that  doubt.  Tboae  decisions  had 
Mooeeded  uniformlr  on  an  impresrion  entertained 
by  U*  lordship  toat  there  were  very  Csw  in- 
•tanees  in  which  questions  of  contribution  oouiU 
arise,  sad  ha  sud  that  there  had  scarcely  been  a 
afaigu  insfance  witbin  his  reooQeetion  where  one 
tnstee  having  been  made  liable,  he  had  sued  his 
co4nsteafor  contribution.  On  that  ground  Lord 
Laagdals  sud  the  proper  construction  to  put  upon 
that  order  was.  that  it  was  most  necessarr  that  all 
0»  trustees  should  be  made  partiea ;  and  he  said 
tiiat  the  remedy  might  always  be  mforoed  agiinst 
one  oidr  of  several  trustees,  and  that  the  onl^  reaaoo 
for  hanng  them  all  as  partiea  in  a  suit  in  this  Court 
was,  tiist  they  might  be  bound  by  the  aooonnts,  and 
that  it  might  not  oe  neceasary  to  open  the  accounts 
in  any  subsequent  suit  for  contribution.  As  suits 
fgr  eontiibntton  were  extremely  rare,  his  lordship 
ttoaght  that  the  proner  ooostructioa  of  the  orders 
was  to  dispense  with  Ute  presence  of  all  the  trustees, 
and  to  allow  one  out  of  several  to  be  aued  in  the 
fint  initsDoe.  The  qneatioo  before  tbe  Court  w«^ 
wheAer  the  objection  waa  wdl  founded  oonoeraing 
die  absence  of^  the  penooal  repreaentative  of  the 
daeesscd  executor;  and  his  Honour  was  of  odnion 
thatitwis.  As  to  the  course  to  be  adopted  with 
the  daim:  wm  leave  to  be  given  to  amnid  by  adding 
tUs  party?  or  was  the  proper  form  of  proceeding 
IhatDybdl?  He  thought  the  amendment  by  adding 
^  psity  would  not  perfect  the  claim,  becanae  the 
teriitor  saving  directed  legadea  to  he  paid  out  of 
UsMiBte,  and  that  the  residne  should  be  emploved 
ia  esnying  on  the  fiurm  till  a  rtated  time,  and  then 
tobevslned,  andthis  particular  4001.  to  be  divided, 
tiie  leasral  aooonnts  of  the  peiaonal  estate  would 
BOtSe  tnough,  for  there  must  be  an  account  of  the 
fSnOBil  Sitite  employed  in  curving  on  the  brm; 
sal  in  doing  thia  queations  would  ariae  aa  to  what 


f 
I 

i 

* 
H 
1* 
«< 

I 

f 


aployed  in  so  doing,  and  alao  what 
sUoasBoss  were  to  be  made  in  renect  of  such  em- 
i»im*>  ■■<  *o  whom.    It  waib  H>«nCor«,  evident 


that  there  must  be  inquiriaa  in  respect  of  fhcM 
matters,  and  it  was  equally  clear  that  for  sulcb  pHr- 
poses  a  proceeding  by  bill  was  the  proper  one  to  be 
adopted.  The  proper  course  would  be  to  dismiss 
the  daim  without  prqodioe  to  a  bill  being  filed ;  aa 
in  his  opiidon  the  orders  of  1850  woe  not  intended 
to  apply  to  audi  a  case.  With  respect  to  the  words 
"  in  the  first  instance."  in  tiie  8th  order  of  April  1 850, 
he  could  observe  that,  without  intending  to  give  a 
condnsive  opimon,  he  considered  that  the  meaning 
waa,  that  the  claimant  should  be  able  to  proceed 
uafaist  one  party  in  the  first  instance,  and  then  if 
the  Court  required  the  ^reaenoe  of  other  persons,  it 
might  give  then  directions  at  the  hearing;  as,  for 
instance,  in  the  dmple  case  of  a  daim  for  a  legacy 
againat  one  out  of  several  executors,  or  against  a 
surviving  executor,  on  being  served  he  mightsay,  "I 
admit  asseta,"  and  in  that  case  a  decree  mignt  at 
once  be  made.  If,  on  the  other  hand,  he  salil,  "I 
do  not  admit  assets  fbr  payment  of  the  legacy,"  the 
Court  might  at  the  hearing  require  the  presence  of 
the  other  executors,  or  of  the  reprasentativea  of  the 
deceased  executor,  that  he  conadered  to  be  the 
meaning  of  the  woids  "in  the  fint  instance."  As 
the  oixfars  seemed  to  have  misled  the  parties,  al- 
though his  own  opinion  waa  that  they  were  never 
inteided  to  apply  to  a  case  like  this;  justice  could  be 
administered  by  dismissing  the  daim  without  costs, 
without  iiynstice  to  the  filing  of  a  bill. 

Fridtg,  Mat/  9- — His  Honoor,  having  been  com- 
pdled  to  rise,  in  consequence  of  parties  not  being 
ready,  in  daims,  said,  that  it  would  be  desirable  to 
have  twenty  causes  and  claims  pUced  in  each  day's 
paper,  but,  no  decree  or  order  should  be  made  in 
cases  Mow  the  twelfth.  It  was  also  desirable  that 
some  rule  should  be  bid  down  aa  to  the  time  within 
whidi,  answers  and  afidavits  should  be  filed,  in 
daims,  so  as  to  prevent  the  postponement  of  tbiim, 
on  the  ground  that  parties  wen  taken  by  surprise. 


e««Ho«  ftato  Conrt*. 


<i«vm*  or 

■•petted  by  A>4W  Bmuarev  aad  txvt  Pasaau, 
■iqrs.B«tfa>—  St  law. 


TVmdag,  AfriliS. 
Xabl  of  CmcBMraB  v.  Hau.  and  Anothkb. 
CtffMd—Btritl—dfitU-rtnl—SMiitt  qf 
XitmUaHoni — ^£lr(s<im|iMoii. 
Im  trover /or  a  heriot,  it  ma$  proatd  by  tntriti  fa 
th*  eoart-rolU  <^a  maaor,  taat  iow»  to  the  pear 
1804  the  land,  mreepeel  ^whieh  the  heriot  wo* 
elaiwiad,  wae  freehold  land,  held  of  the  lord  bg 
heriot,  mrit-rent,  relief.  Ice-    On  the  death  iifa 
tenant  m  1804  a  henol  mu  eeixed.    In  1824  the 
nest  tenant  dUd;  but  there  leae  no  entrp  ^any 
eeiiure  qf  a  heriot  on  that  oecatiom,  or  qfamy 
reatunfor  the  oeaieeion.    tt  1826  the  preeent  lord 
eame  Mopoeeeeeion;  and  ta  1847,  iqMa  thedeath 
qf  the  nert  tenant,  the  heriot  now  elaimedwtu 
eeiied.    Since  1804   ao  frnt-renl  or  reliqf  op. 
peered  to  hate  been  demanded  or  paid,  nor  any 
eerviee  qf  any  hind  rendered  to  the  kird  qf  the 


Held,  that  the  torfe  right  qfaetian  was  aof  iorrsd 

bpeee.teflif*  Wm.4,e.77}  and  that  there 

teat  no  amand  for  pretuming  that  the  tenure  qf 

the  Umde  had  been  changed,  or  even  that  the  heriot 

had  been  releaeed  by  the  lord. 
Semble,  that  the  right  to  the  gtdt-rent  toae  tarred 

by  the  etatute. 

Tbia  waa  an  action  of  trover  for  certain  horses ; 
to  which  the  defendants  pleaded  that  the  pluntiff  was 
not  lawftally  possessed  of  the  same  aa  itf  his  own 
property,  aa  in  the  dedaration  alleged;  on  which 
tssoewas  j<^ned. 

The  action  was  commenced  on  the  7th  day  of 
Jannarr,  in  the  year  of  our  Xjori  1849,  and  came  on 
for  trial  at  the  Lent  Assises  in  the  same  year  fbr  the 
oonnty  of  Sussex.  At  the  trial  a  verdict  for  the 
plaintiff  was  taken  by  consent  for  the  damagea  men- 
tioned in  the  dedaratioo,  subject  to  the  opinion  of 
the  Court  on  the  following  case  :— 

The  nlaintiff  is  lord  of  ue  manor  of  San&malUng 
Lindfield,  in  the  county  of  Sussex,  and  was  ao  at  tiie 
time  of  the  death  of  Mr.  Commerell,  hereinafter 
mentioned. 

The  said  manor  of  Soutiunalling  Lindfield  com- 
prises fieehold,  oopyhold,  and  leasehold  tene- 
ments. The  court  rolls  of  the  said  manor  de- 
scribe the  fiediold  tenants  of  the  said  manor  aa 
holding  btdj  of  the  lord  by  fisalty,  smt  of  court, 
heriot,  and  relief,  when  they  ahall  happen,  and  a 
veariy  quit-rent  for  every  freehold  tenement.  The 
heriot  is  due  on  the  death  of  a  tenant  of  the  lord 
dying  solelj  seised,  but  no  heriot  is  due  on  aliena- 
tion. Belief  is  due  on  the  entry  of  a  new  tenant  of 
the  lord  whether  upon  death  or  alienation.  The 
heriot  ia  the  beat  or  audi  other  beast  bdonging  to 
the  deoeased  tenant  at  the  time  of  his  death  as  the 
lord  cbooeee  to  take»  and,  where  no  dispute  has  arisen, 

I  nsatOy  bean  compounded  at  two-ifairda  of  iia 
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value.  The  rdief  is  the  amount  of  one  year's  quit- 
rent.  The  quit-rent  is  a  small  sum  fbr  such  tsoe- 
ment  The  defendants  are  the  legal  personal  rene- 
sentativea  of  the  late  Mr.  J.  W.  Commerell.  The 
said  Mr.  Commetdl,  at  the  time  of  his  deatii,  was 
seised  in  fise  of  a  fieehold  estate  in  the  parish  of 
Worth,  in  the  said  county  of  Sussex,  oontaining 
about  140  acres,  usually  known  by  the  general  name 
of  the  Bower-place  Farm,  all  of  wtdch  Is  within  the 
said  manor  of  Southmalling  Tjndfield. 

The  Bower-place  Farm  consiste  of,  besides  a  fbw 
acres  of  Itaadiold,  fire  distinct  tenements,  which  are 
described  in  entries  down  to  1804  in  the  court  rolls 
of  the  said  manor  as  freehold  of  the  said  manor,  and 
by  the  following  description: — 

Paybgy«ud|y 

PartofBorby 0   7  .... 

BowerPlaoe   I    7.... 

Pkric  Field  and  TUt  Wood    Oil.... 

Mays 0    9.... 

Beldama Croft 0    9.... 

These  five  tenements  were  sndentiy  held  by  dif- 
ferent freehold  tenanta  of  the  manor,  but  a  little  be- 
fore the  vear  1735  they  were  all  held  bv  a  freehold 
tenant  M  the  name  of  Charlea  Goodwyn,  from 
whose  descendant  they  psssed  to  a  person  of  the 
name  of  George  Bethune,  who,  down  to  and  at  his 
death  in  1804,  was  tenant  thereof  under  the  lord  of 
the  manor.  George  Bethune  was  tenant  fbr  Uh. 
His  wifis,  and  their  son,  George  Maxmillian  BeUnine, 
who  waa  entitled  to  the  reversno  in  fee,  in  the  year 
1802,  for  a  nominal  consideration,  conveyed  the 
sasse  tenements  to  certain  trustees  fbr  sale  in  foe, 
with  the  consent  in  writing  of  the  said  George 
Bethune  during  his  life.  In  1811  the  surviving 
trustee  sold  by  public  auction  in  Lcmdon,  and  con- 
veyed the  same  tenements  to  Ridiard  Baker  in  foe, 
and  he  oontinned  seised  thereof  in  fee,  and  in  recdpt 
of  the  rente,  and  in  the  enjoyment  of  the  same  doim 
to  hia  death  in  1824.  Bjr  his  will  he  devised  the 
same  tenements  to  cectam  trustees  in  lee.  In  the 
year  1825  the  trustees  of  Richard  Baker's  will  sold 
and  conveyed  the  same  tenements  to  the  said  Vr. 
CoBunerdi  in  fee,  and  he  continued  seised  in  fee  and 
in  receipt  of  the  rents  and  in  the  enjoyment  of  the 
same  until  his  death.  On  the  22nd  of  December, 
1847,  Mr.  Commerdl,  by  his  will,  devised  the  same 
five  tenements  to  his  grandson  in  tail.  Mr.  Baker 
did  not  at  any  time  reiide  in  the  county  of  Sosaex.', 
On  the  property  being  conveyed  to  him,  there  was 
no  duuige  of  occupation,  nor  was  there  any  act  done 
to  bring  it  to  the  knowledge  of  the  lord  that  tfaepro* 
party  had  changed  owners.  But  Mr.  Baker  was  men- 
tioned as  the  owner  in  tiie  assessment  to  the 
land-tax  for  several  year*.  At  the  time  of  hi* 
death  the  said  Mr.  Commerell  was  possessed  of 
certain  horses,  indnding  those  in  the  dedaration 
mentioned,  which  were  seised  as  heriota  aa  oat 
asantioned.  On  the  27th  of  December,  1847,  the 
reeve  of  the  said  manor  of  SouthmalGng  Undfieid,  in 
the  name  and  by  theantiiorityof  thelordof  theaaid 
manor,  seised  at  the  reaidenDe  of  the  said  late  Mr. 
Commerell,  as  heriots,  in  respect  of  the  said  five  free- 
hold tenements,  thus  daimiag  them  to  be  t«~i"«— «♦§ 
of  the  said  manor.five  horses  of  the  said  late  Mr.  Com- 
merell. The  defendants,  who  are  the  legal  peraonal 
representatives  of  the  said  late  Mr.  Commerell  after- 
warda  obtained  and  kept  possesion  of  the  horses 
that  had  been  so  adxed,  and  on  thdr  refusal  to  dve 
them  up,  orto  pay  any  compodtion  fbr  them  to  uw 
lord  of  the  manor,  the  present  action  was  brouht. 

No  fealty  or  suit  of  the  Court  was  rendered  by  the 
trustees  of  George  Bethune's  coareyeace  tot  sale 
by  Ridbard  Bdcer,  by  the  tnuteee  of  his  will,  by  the 
late  Mr.  Commerell,  or  b^  his  devisee;  nor  wsa  the  . 
fealty  of  any  of  these  partiea  ever  respited,  rendered, 
compounded  for,  or  demanded ;  thore  is  no  entry  , 
in  the  conrt  rolls  in  respect  thereof,  nor  do  the 
titles  of  these  parties,  nor  any  of  them,  appear;  nor 
iathereany  entry  in  the  court  rolla  of  the  alienation 
to  them,  or  admowledgment  of  their  tenure,  nor  do 
their  names,  or  any  of  them,  appear  in  the  court 
rolls;  and  with  reapectto  fealty  and  suit  of  conrt 
graierally,  no  entry  of  tiieir  having  been  rendered 
appears  hi  the  court  rolls  for  100  year*  and  up- 
wnda,  by  any  tenant  of  the  manor. 

Atkr.  Ridiaid  Baker's  death,  in  .1824,  no  hsriot 
waa  seised,  rendered,  compounded  for,  or  demanded 
in  respect  of  the  nid  five  tenements,  or  any  of 
them,  nor  ia  there  any  entry  in  the  court  rolls  in 
respect  thereof. 

It  does  not  appear  whether  he  died  solely  po«- 
seseed  of  snvUve  animal,  nor  doea  it  appear  whether, 
supposing  mm  to  have  died  soldy  posMssed  of  some 
live  animal,  such  live  animal  might  not  have  been 
seized  by  the  lord  of  some  other  manor,  or  bond 
fide  disposed  after  his  death,  before  the  lord  of  the 
manor  of  Southmalling  UndfMd  could  seize. 

Upon  the  entry  of  fiichsrd  Baker  in  1811,  and 
tiie  entry  of  Mr.  Commerell  in  1825,  a  reUef  be- 
came payable  by  him  to  the  lord,  if  he  was  at  that 
time  tenant  of  the  said  five  tenements  under  the 
but  no  wBef  was  taken,  rendered,  p^  «t 
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demanded  from  or  Ijv  Iiiin,  nor  is  there  any  entry  in 
the  ooort  roils  in  respect  thereof. 

No  quit-rent  has  been  taken,  rendered,  paid,  or 
demanded  from  1804  to  the  present  time  in  respect 
of  the  said  five  tenements  or  any  of  them,  nor  is 
there  any  entry  in  the  court  rolls  in  respect  thereof. 
Heriots  had  been  seized  for  these  five  tenements  in 
various  instances  on  the  death  of  person-s  recorded  on 
the  court  rolls  as  dying  seised  thereof  previously  to 
the  tenancy  of  the  Gooawyns,  on  the  death  of  Charles 
Gocdwin  in  1735,  and  on  the  death  of  George 
Bethune  in  1804. 

The  lord  of  the  manor  who  seized  the  heriots  for 
the  said  five  tenements  in  1801  was  Thomas  first 
'Burl  of  Chichester,  who  was  then  tenant  for  life  of 
the  said  manor,  with  remainder  to  his  eldest  son 
Tliomas,  afterwards  second  Earl  of  Chichester,  for 

life,  with  remainder  to  his  eldest  son  in  tail.  Thomas    __,„_^    ,-^-    -  -^ .     -  -^ r  -,,.  -,, ,- 

fir^t  Earl  of  Chichester  died  in  1805,  Thomas  eacondj  iofiiit,  4  B.  IcC.  998;  SUrUge  t.  Kmott,  Covp, 
Ewl  of  Chichester  died  on  the  4th  ofjuly,  1820,  ;  214  j  &twl«  T.  JtHWh  2  Tkm^  1S6;  Qwce*  T, 


that  wi»  tin  naioii  for  '  , 
hsv«b««B«nta«doati«eDiutaoiL  [saju^J:— I« 
1804.  tkn  prMeqt  linrd  CMshMttr  imi  oatf  m 
estate  iii.raia*iiid«r.  In  IWt'Vuit^  aecin$d,fud 
he  ctauDi  the  firet  teriot  t^  to  oadd.  liordl 
CAi(r*W.|^i  C.  J.— So  BoraUtf'hM  been  die.ciaae 
1895,]  It  <4  dtBenlt  to  oooteai  that  the  ri(kt  t* 
the  heriot  ia  baned  by  the  detetej  bnt  the  qnit 
rent  ii,  awl  then  tbe  C<raTt  will  preniaiB,fraei  elttVe 
ciwwortaBoee, «  rrtoMe  of  the  hifiet.  nedacWBa 
at  fttitnwatiom  Im  lieen  eenied  Tecy.iw  fai  imiii 
aim.    W»T.  JretoAJl.Iliit,  9^9i_r.Mfm, 


whereupon  the  plainti^  the  present  Earl,  as  his 
thqo  eldest  son,  became  tenant  in  tail  in  posseaiioA 
of  the  said  manor. 

The  defendants  contended,  on  these  facts,  that  the 
plaintiff  had  no  right  to  seize  heriots  for  these  tene- 
ments on  .Mr.  Conunerell's  death.  The  plaintiff 
contended  that  he  had  such  right. 

If  the  Court  should  be  of  opinion,  on  these  facts, 
that  the  plaintiff  had  no  right  to  seize  heriots  for 
these  tenements  on  the  death  of  Mr.  Commcrell,  the 
verdict  which  has  been  entered  for  the  plaintiff  is 
to  be  set  aside,  and  a  verdict  entered  for  the  de- 
fendants. 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
had  such  right,  the  verdict  for  the  plaintiff  is  to  stand, 
but  the  amount  is  to  be  reduced  to  117/.  which  is 
agreed  to  be  the  value  of  the  five  horses  thai  were 
seized. 

In  considering  this  case  the  Court  is  to  be  at  the 
sapie  liberty  to  draw  inferences,  and  presumptions 
from  the  facts  that  a  jury  would  be. 

Creaty  (CAarmell,  Serjt.  with  him)  for  the  plain - 
tifT. — TMs  action  is  not  barred  by  the  statute  3  &  4 
Wro.  4,  c.  27,  3.  2,  for,  in  the  first  place,  that  statute 
applies  only  to  heriot  service,  which  may  be  reco- 
vered by  distress,  and  not  to  heriot  custom,  which  lies 
in  prendre  only ;  and  in  this  case  the  heriot  claimed 
appears  to  be  heriot  custom.  {Lanyon  v.  Came,  2 
Wms.  Saund.  I(i6;  Scriven  on  Copyhold,  c.  8,  p.  445; 
DanureU  v.  Protheroe,  10  Q.  B.  Rep.  20.)  [Eri-e, 
J. — If  heriot  cnstom  lies  in  prendre  only,  it  seems 
not  to  be  within  sec.  2,  which  only  prohibits  the 
making  of  an  entry  or  dislreitf,  or  the  bringing  of 
an  action  after  the  time  limited.]  In  Grant  v. 
EUit,  9  Mee.  &  W.  113,  it  was  held  that  that  section 
does  not  apply  to  rent  reserved  on  a  demise. 
Bat,  secondly,  if  the  statute  does  apply  to  heriot 
custom  at  all,  the  limited  period  has  not  expired. 
Heriots  can  only  become  due  at  irregular  and  gene- 
rally long  intervals;  so  that  the  twenty  years  do 
not  begin  to  run  from  the  last  receipt,  which  was  in 
18(M.  [Patteson,  J.— In  lie  Beauvoir  v.  Otren, 
19  L.  J.  Ex.  177,  which  was  the  case  of  a  quit-rent, 
the  Court  of  Ex.  Ch.  was  compelled  to  hold  that  the 
period  began  to  run  from  the  last  payment.]  That 
was  a  case  to  which  that  provision  in  sec.  3  would 
apply :  but  sec.  3  is  to  be  taken  distributively,  ac- 
cormUg  to  Jamei  v.  Salter,  3  Bing.  N.  C.  544  ;  and 
in  this  case  the  right  would  first  accrue  at  the  time 
of  dispossession.  Upon  the  death,  in  1824.  even  if 
there  was  any  evidence  of  a  dispossession  against 
tlielast  lord  of  the  manor;  still,  as  the  plaintiff  only 
succe^ed  to  the  lordship  in  1826,  that  evidence  does 
not  affect  him.  He  asserts  his  right  on  the  first 
occasion  which  presents  itself,  and  has  never  been 
dispossessed  ;  but,  in  1824,  it  does  not  appear  whe- 
ther the  tenant  died  solely  seised  of  any  live  animal 
which  could  be  seized  as  a  heriot,  and  in  the  absence 
of  any  evidence  on  that  point  the  omission  is  of  no 
weight. 

J5topi«,contrii.— During  forty-five  years  not  one 
siqgle  incident  of  this  supposed  tenure  has  occurred ; 
and  the  Court  will  from  that  circumstance  presume 
an  extinguishment  of  the  tenure.  That  might  be 
done  by  a  release  either  of  the  whole  right  of  the 
lord,  or  of  some  particular  incidents  of  the  tenure. 
[Lord  Cami-ueli,,  C.J.— There  might  be  a  release 
of  certain  particular  incidents  without  any  extin- 
guishment of  the  tenure.]  There  «  authority  for  the 
poaition  that  a  release  of  the  heriot  would  change 
the  tenure.  {Doe  dem.  Reay  v.  Huntington.  4 
East,  270;  Bradthaw  v.  Law$on,  4  T.  U.  443.) 
[Lord  Campbell,  C.J. — Those  were  cases  of  cus- 
tomary fretholds,  which  are  held  by  a  different 
tenure  altogether,  (a)]  The  right  to  the  quit-rent  is 
clearly  barred  by  the  sUtute.  (Doer.  Sumner,  14 
M.  &W.  41;  De  Beauvoir  m.  Owen,  16  M.  &W. 
547;  S.  C.  in  Error,  19  L.  J.  Ex.  177.)  But  it  is  said 
that  the  statute  Joes  not  apply  to  heriot  custom :  the 
answer  in  this  case  is,  that  this  is  heriot  ser- 
viqe  ;  Cor  the  case  states  that  the  hind  is 
held  of  the  lord  by  quit-rent,  heriot,  fealty,  &c. 
Then  the  last  receipt  of  a  heriot  is,  according  to  Vc 


(a)  See  Vaufflian  v.  AtUH§,  5  Bur.  2764. 


ifiiWo/.  il^  MOO 

OpMny  j»TCrir.— Tfe««i«  no  gron4-«fr  tlMf*- 
snmptioa  qtgimtd.  At  t^  iWMt  there  hat  been 
but  a  ajocM  omUdqp  t«  ttlcv  a  heriot  (He  dtad 
Ta^.  SHit.  135;  .Dpe  v.  Cut,  6  Bing,  199;  Dae 
V.  OrmAnh  7Vm.  ft  W.  19^.) 

Lord  Cawbbli,  C  3/—1  am  ottMta  ttat^M 
plaintif  iieatidedteomtjQiigmcnt.  J[r.  ft>T{n  nae 
properly  admitted  that  the  statnto  doea  not  operat* 
asabar.  Hin  arfianent.  therefcre.  reala.apan  thit^ 
that  we  Ottfht  to  prefnme  a  releaae;  bat  upon  what 
gronnd  a*»  «e  to  prneme  a  reVease  of  tw  htriot  ? 
In  1824,  nppn  the  death  of  Ricfaard  Baker,  no  heriot 
was  Mited ;  but  it  ia  dear  that  the  land  was  Ihdile 
down  te  that  time;  and  the  then  Barl  of  CM- 
cheater  was  only  tenant  for-  life.  Hh  faeAet.  Ulera- 
fort,  aSbrds  no  groond  to  praaome  a  triease  bjr  hie>. 
because  beln(.onlT  tenant  for  Hfe.  he  oontd  not 
gnnt  a.  release,  lie  present  'Bui  oame  faito  pos- 
session in  1826;  the  llrtt  heriot  MI  dae  in 
1847  ;  uid  then  be  seiaed ;  ao  that  fiiere  has  been 
no  Imht*  on  Ue  part.  Bnt  Mr.  Bovill  calls 
in  aid  the  non-payment  of  any  qnit-rent  for 
fbrtr-fiva  jeeis  as  a  gronnd  for  preaoming  a  releaae 
of  Ae  hnil^  rights;  and  Ihaee  ia  ijiirtijaly  akong 
reasoa  te  appaea  that  th»  Mit-isnt  U  faavad  hr 
lapse  of  time ;  bnt  it  is  baMenbyiiituu  of  the  sta- 
tute, if  at  all ;  and  why  than  shook!  we,  from  that 
fact,  preenme  a  releaae  o(  the  her^  wbiefa  is  not 
barred  br  th«  statnte.  The  same  otaei  nt|>in  agriias 
to  the  reoaf.  and  I  think  that  tharess  no  fronpa  for 
calling  them  in  aid  to  raisa  the  pieavjaption,  wUch 
weaie-aakedtomake.  Neither  is  Aere  any  grannd 
for  iaTing.fiiat  the  teanre  of  this  land  is  changed. 
Itiaftedoldbwdheld  of  the  lonL  and  thou^  O* 
right  to  a  qnit-rent  has  been  lost  by  bpee  of  time!, 
the  land  Is  stai  freehold  laod  held  of  Ow  lord  ly 
such  services  aa  remain. 

FATrvsotr,  J. — I.  quite  ooncnr.  lite  tenme  of 
this  land  down  to  the  year  I8CM  is  most  dlstinetl} 
proredj  and  tbe  natoie  of  the  tenure  wil)  con- 
tinue nnchaomd  nnless  something,  is  shewn  to  have 
altered  it  Tbnt  may  be  by,  acts  of  the  lord  and 
tenant,  or  by  prsanoiption,  .or  by  an  Act  of  Fkrii*- 
meat  Thi«. seems  to  be  probably  henot  service; 
and  it  is  said' that  heifot  onstom  woidd  not  be  within 
the  Limitation  Act:  that  mav  he  so;  bat  it  is 
unneoessarr  to  decide  that  pwiW  baoaaM  aason- 
ing  it  to  be.  a  heriot  serriaf,  it  ia.  bapotijble 
that  tUe  stabnte  can  apply  lit  this  case.  The 
2nd  and  3rd  sectioDS  cannot  be  pot  tocethar  so 
as  to  make  die  last  reedpt  of  a  bwiot,  wUch  only 
falls  doe  at  long  .and  irragolar  intervals,  thp  point 
of  time  from  which  Qm  period  of  limit^an  begips 
to  rqn.  The  twenty /ears,  mast,  I  surnxwe,  mn  fr^ 
the  time  when  the  nght  to  hayetha  heriot  accraed.: 
but  there  are  great  uiBcnltie*  in  the  way  of  coor 
raenciiig  the  calculation  ia  this  case,  from  the  year 
1824 ;  the  present  lord,  at  that  time,  had  only  an 
estate  im remainder;  and  it  is  not  cieifrthat  tbeiw 
waaaoyliveaoiaaalto  be  seized.  It  is  said  that 
there  onght  to  be  entries  on  the  conrt  rolls,  and  so 
there  ought;  bnt,  s^^posiog  that  it  had  not  been 
taken,  for  twenty  years,  are  we  to  presane  that  it  ta 
gone  ?  1  think  that,  considering  tbe  nature  of  •  heriot. 
no  such  presumption  can  be  raised.  Bnt^  tt  is  said 
that  that  laferSDoe  is  to  be  drawn  from  non-payment 
of  the  qoit-rent  and  reDef ;  it  is  certainly  difflcnlt  to 
say  that  the  quit-rent  ia  not  barred  by  the  opetation 
of  the  statute;  but,  assuming  that,  I  cannot  see 
what  groimd  it  aCbrda  for  presuming,  that  the  right 
to  tbe  heriot  has  been  lost  independently  of  the 
statute. 

WieBTMAtr,  and  EUB,  JJ.  concnrred.. 

Lord  Camfbku,  C.  J.  expressed  his  regret  that 
this  r«Iic  of  Danish  invasion  should  have  been 
allowed  so  long  to  remain  a  reimwch  to  the  law  of 
EngUnd.  He  had  himself  made  several  ineffectual 
attempts  to  induce  the  Legislature  to  pass  some 
measure  for  an  equitable  commutation  of  copyhold 
tenure.  JvdgmmU  for  tie  plaint^, 

Saiurdag,  Fib.  22. 

BnowN  V.  Clkgg. 

£«Mi  bftpmemeia  Aft—  Con»tni»liOM. 


ttUerHiMa 


U  ie-yapirf,  1(9.  M^iltj 
t»  ttrmlmi,  hwtni,  or  a 
Haw,  MdfoMcAaMMifratMqra 
J^  eUar  elmiMt  tk»  nmm'  ' 
rimdU  eJasisoAcefelAci 
himmtAl'ttimefrtltimltfm.t^mln 
*''M9t"k  Tt^mtmf  lktm.H  past  mif 
soM,  antf'te  e«ss  <^- fitsir  aiflw%  > 
PM«  <>e  fSBiaiim'Bnsi'i  wtrt  savsanf 
mid  Mf  ttg  tern*,  mi  U  raster  Mr< 
fiom  At  MMun  or  oeetyisw,  ai^  fk 
f<ret<rso  paaa«(  fe  i*  Ai^JhemfM^ili 
ttttftehet  litfktmr*  jmMM  ^sael4«fcj| 
■e  pemr  w«t  gnem  im  ttin'  mdimli  ~ 
th  <taei  oftka  Orti: 
TJke  rewmistismi'i  itdrivm  <V 
fAt  Mttr  sacMqat  iritt'isaid- 
wat  built  VBom,  Ht  hti ftaer  btmfi*- 
Mini'  tAmfOHtkimMieet  rfikmmr 
tedpmt,  proemdti <e  «  ii*  tiifladii 
haitd,  MtMvar,  {/*  aMTt^r  pssisf  kti^ 


tkef  eni  dMut »  Hnp  aeont,  ndpiitimt 
til  lately  tk*  Hrett  eppttift  Ut  /Ui^ 


HtU.  ti^fittf  mr«iM(iM<((WfeN  Mfk  ¥ 

TVtmaas  yiiare  eltmmm  flvH^  idoar* 
plaintirt  hoasea  were  iiqared.  neeKlMliB* 
tsinad  two  eonats. 

Tka  5«h  aad  lOtk  plena  woe  t^ianS^, 
pleaded  to  the  Ijt  and  Sod  Boniti  rsMMrV, 
aUeted  in  subatanoethatfte  datsiaa»4M»l 
lion  mentianed  waa  a  p^d)B  stiaet  vialawW'' 
sMp  of  Oldhv,  ealMOwsesHlMtt  alMl! 


.  •loc«IAet(rfltt,ie, 

had  thoai^  it  proper  and  amswry  (t  ea 
had  caiuad  the  aaid  street  to  he  paml  ■<  I 
dec  and  the  ground  aid  aoa  thenef  tt  te 
Seplieation— IV  n^fmrU,  and  new 


At  the  trial,  which  took  place  bstaeOMAti 


st   liverpool,   daaiiig  the  Isst  Saai 
a  verdict  was  foand  for  tbe  ddbnatat 
raised  upon  the  9th  a«d  I8lh 
waa  the  owner  of  hooaea  in  ( 
tpwnofOHbaa,  aodthe  dafandaat 

Street  had  been  partiaHy  built  npoatt 
but  tome  of  the  mmaaa  had  been  oaliai 
it  was  not  a  thonuglifiBe^  and  tkij^ 
faeeakreeularly  pavedor  flagged,  " 


IS  of  ttit  ««•■!?; 


oamas  lad  piit_  down  ilag^stoneti|W^||| 


aamhonsea.  The oonunittioaen 
the  ownara  and  oon 
alieet  to  pave  it  and 


the  ownara  and  oonwiesi  of  the  h«aiil»*J*' 


th«Br  neglecting  to  do  ao,  the  cm>*'*Smi 

neointion  undertook  ti>ewio(k,aad>a^Q 

entered  iato  for  the  purpose.    I"'*"'|Sfe 

that  work,  iaoitbr  to  get  rid  of  s  ala« J"^ 

level  Df  the  street  ha4  mmi  towttsdni^R: 

as  mqcb  as  3  feet  5  inches;  sad  »  "*2 

(fabMiff  hi  <hnt  of  his  hooats  had  bteafl'J^'ik 

A  rule  niti  haviag.  been  oMuneil  "  ^^ 

vndiet  for  the  pftiatiff.  with  401.  dtMp>  "7 

Sth  and  leth  isauea,  on  the  ground  <httm<^ 

sioaers  iisd  exceeded  their  powers,  -.aa 

Kkowlm.  and  ■Oamlmg  shewed  <Mf>  <£XZ 

oTFehnnn:  before  Fkttaaon.OaMV'*'^^ 

aad  Erie,  Jj. 

Waii9».  Ovmfiom,  and  '8)*i^^«J«**j_t 

The  foBowiag  aulhariciea  waw  ofji'^tifc 

r»i«i<*«r,  2  a  &  C.  703;  i«^J  iSfSlS? 


461;  Oaher  v.  Holmn.  2  a  A  A^S»<  'ZSi, 
ofSMini  V.  Aften.  16  Mee.  A  W.  *  T"» 
10  All  Vh*.  c.  34,  was  abo  rtfcni<  t^  j^ 

The  foUpwing  are  the  material  New' " 
local  Act:—  .^  aml**^ 

aect  53.  A«d  be  li!  ferthK enageiW^^ 
and  may  be  lawful  to  andforthe  ssidi*™?^^ 
and  they  are  hereby  authorised,  empo*»gait 
qnhred,  from  time  to  time,  when  sad  ss  "^^ 
such  manner  as  they  shall  think  l«<>fvT2b 
am,  te  cause  the  present  and  tte  <«^^ 
higiways,  Unes.  psnsges,  "J  "*f  ^^ 
as  weH  carrttge  as  foot  vrays,  within  "VJeKf 
ship,  aqd  each  and  every  of  them,  '^^JTzZf^l 
or  any  part  or  parts  thereof  respecftvelVV^Bl 
dagged,^  or  otherwise  eo''*''"'**.^^'*^!!  "^ 
amended,  supported,  and  kept  in  (i°°~_>^MC 
condition,  and  the  same,  and  the  P"'^!JV«f 
lag,  and  other  materials  thereof,  to  '^.'T^tf*? 
rehid,  and  the  gronnd  orswl  thereot  "J^ijn^ 
lowered,  or  altered,  fiwm  time  to  •™,V,,  tb»l* 
manner  and  with  such  materials  st  tBe7> 
commissioners,  shall  Uiink  fit        .    _,_ ti>uV& 

Sect.  54.  Power  to  decUre  new  »55a. 
wmrs,  provided  thev  are  of  cerUm  »w"r^^  gm 

Sect.  55.  And  be  it  further  enacted,  tm^|^ 
and  may  be  Uwful  to  and  for  the  said  o"»«Sr»b 
and  they  are  hereby  required,  at  wy^fVSis* 
by  them  held  under  this  Act,  to  »»«  *"  ^  if 
of  the  public  streets,  ways,  and  Pf"*«*L  m  i** 
laid  towndup,  which  are  now  built  ofP^ 
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psved,  flashed,  and  cleansed,  and  all  aUch  oBier 
pablie  (taeets,  ways,  and  passage*  within  the  said 
township  wlilch  are  now  making,  or  b«iiu;  tniSlt  upon, 
Vf^Kco  may  hereafter  be  made  or  bout  upon,  and 
til  other  ttreets,  lanes,  awnnes,  ways,  or  passages 
irttUn  the  said  township,  which  are  na*r  making  er 
bein(  bnilt  upon,  or  shall  or  may  hereafter  be  made 
or  tront  upon,  bat  not  laid  open  to  the  public,  which 
TkOtr  have  or  shall  hereafter  hare  messuages  or  other 
InriMings  erected  at  Uie  respective  si&s  thereof, 
'WUcfa  buldings,  with  the  respective  yards, 
«Mirts,  gardens,  and  other  convenieaoes  thraeto 
1>tiongtng  shall  be  fronting  to  the  said  last-mentioned 
IWpective  straets,  aveaues  or  passages,  to  the  eztedt 
-aftwo  third  parts  of  the  aggregate  length  of  such 
|att  mentioned  streets,  avenues,  ways,  or  passages^ 
Clihar  In  a  continued  line  «r  not,  and  whether  in- 
VSMed  or  not,  to  be  made,  paired,  set.  iagged,  and 
dMBued,  or  otherwise  repaired,  amended,  supported, 
■mM.  put  in  good  order  and  oondition,  in  such  maanar 
•Hid  irlth  mioh  materials,  and  with  such  and  so  many 
WMi|hB,  sewers,  gutters,  sinks,  drains,  or  water- 
CcNMea,  in,  tKrongfa,  over  or  under  tlie  same,  as  to 
them  tiie  said  oommisaioners  or  their  surveyor  or 
snrsejon  shall  seam  meet  and  necessary;  and  the 
dWfeM  or  etpeOBsa  attending,  or  in  any  inanner 
-cdaoog  to  such  new  paveme^  flaggings,  deans- 
ingB,  tMningt,  orotherwiae  putting  into  good  re- 
pswandcandniOB,  shall  bopaid  and  reimooraed  to 
'W9°  Mil  oomuiasloDers  by  the  owners  or  oocuBita 
M'41ie  kouaes,  buildings,  courts,  yards,  garaeas. 
SMMmd,  or  land  within  «■  acfjoiniag  the  said  streets, 
Vsyi,  and  passages  so  to  be  new  made,  paved, 
ilkg[|<d,dniMd,  and  cleansed,  or  otherwise  repaired, 
Wf^mnied,  sui^iiorted,  and  put  in  order  and  ooncRtion 
--Mrtforeaod,  aaeb  and  every  such  owner  or  occopier 
M^lng  an  equal  Aare  or  proiwrtiOD  thereof,  accord- 
ggMSwli  new  making,  paving,  flagging,  diainiog. 


^_  or  repairing,  is  or  b£bI1  be  aoer  before, 

'fetlUnd,  Or  At  the  side  of  his  or  their  house  or  houses, 

MBdhg  or  buUdSogs,  coots,  yards,  gardens,  ground 

-nr  knd  as  aforesaid ;  and  smh  abase  shall  be  aseer- 

taiiied  by  the  sarveyar  or  surveyors  of  the  said  cotK 

MMsioaers,  to  beappointed  under  and  by  virtue  and 

inpsrsaaaceof  this  Act;  and  if  anv  such  owner  or 

•^Matiier  OiiXi  at  any  time  neglect  or  refuse  to  pay 

Mob  charges  and  expenses  within  fourtaen  days  after 

teraune  shall  have  been  demanded  by  or  on  behalf 

4rtlw  said  commissioners,  the  same  shall  and  may 

WSevied  lij  •H&tnss  and  safe  6f  the  goods  and  chat- 

•jprttTmch  owner  or  owners,  or  occupier  or  occu- 

4M*>  in  Uke  manner,  as  the  rates  heremaftar  aBtho- 

MpW  to  be  raised  and  levied  are  diiacted  to  be 

MWImd;  the  overplus  <if  any)  of  tiM'monia*  to 

<jfc' thereby,   after  deducting  soeh  ehaiges  and 

nHnaa  as  aforesaid,  and  the  costs  and  expenses 

atMdbg  IRieh -distress  and  tale,  being  returnedta 

MM(  SWDtr  or  ooeupier.  , 

JStc  X.  iFrovi^  always  and' be  it  enadad,  that 

't  the  said  Oommisaioiieis  dnll  cause  Ihe  said 

;  abeets,  ways,  and  passages  witUn  the  siUd 

Up  which  are  now  built  upon,  but  nok  made^ 

-pCAd,  ^med,  cleansed,  or  otherwise  put  into  good 

MUer  mT condition,  and  all   such  other  stnets, 

MkMa.'Wkys,  and  passages -within  tbe  said  toani- 

-avlnkb  are  now  mWkin^  or  being  bi^up«n,or 

att»teMaft«r6e  made,  laid  out.  or  bwit  upoa,  or 

•Btb  thereof  respectirdy  as  mayiequire  the  same,  to 

Hk  aWde,  paved,  flawed,  deanaed,  or  otherwise 

-Mtpdred,  amended,  supparted,  and  put  in  good  order 

HH  condition  in  such  manner  and  with  sack  mato- 

tHS»,  and  with  suoh  add  so  many  aoogh*,  ^ntters., 

-4U*,' 'drains,  or  wateiconraes,  as  to  them,  the  said 

tMOWasioDers,  shall  seem  meet  aad  •aceaearyaa 

AHMid;  they  shall,  in  the  first  jiMet,  cause  Ottr, 

ttmfHt  -or  surveyors  to  give  or  leave  s-lMtieebi 

■jnnag  onder  bis  or  their  band  or  hands  to  or  at  the 

*"  I'ldateiif  Abode  of  the  owner  or  owneiB,or 

or  oocopiers,  «f  eadi  and  every  hoas^ 

_j  teneaetit,  parcel  of   ground,    lands,  or 

'IttWditailMnts  within  the  said  streBta,  asenaaik  way% 

«KVMages  so  to  be  paved,  lagMed,  attd  deaased.  «r 

«OKtmim  pdt  in  good  order  and  condition'ns  afose-, 

'MMi'M^ltutnBhim,  her,  or  tbea,  to  make, .  pavo, 

<j|^  daJBse,  aiata,  or  otherwise  repair,  aBrad,and 

jVttemase  iatogoodorderaadcon^ioa,  in  suck 

^MrnMr  and  with  such  materials  as  thay  shall  Bisaot, 

•«ilk«r  bttee  or  behind,  or  at  the  side  of  his,  bar,  or 

■wMrftMse,  bunding  ground,  knd,  heiedtaaeDU, 

lalMtlfrMBlSes  (sa  the  case  may  bear  require),  4pd  in 

■«H*  nry  ludi  owner  or  occupier  Aall  Mslaet  «r 

•NMtt'lor  tin  space  of  ^  calendar  months  next 

4Air  tb&neeipt  of'SK)b  u^ioaw  orlkff  samaibaiuso 

Mraa'in  matter  aforesaid,  to  make,  p«ve,  flag. 

^Iwiae,  ar  otherwiae  repate,  amend,  aad  pot  the 

■ittglttutoaa ofder aid eanditiony in  sneb maanar 

rmHilMifaA  materials  as  the  mid  oommiastoaen 

*J  ibmct,  either  batoa,  behind,  or  at  ihnadeaf 

liUMr.ar  titrir  house,  bnildiag  nomid,  land,  «r 

MMHIMtfeiits  aeafoesMl}  Oat  then  and  in-aaob. 

■ell»lllkUlaad.may  be  lawfbl  to  and  fiirthe  ad 

BWffitmifwei^  and  tiiey  are  hereby  tandiad  to 
—  -"-    -^  . .. .   ■-  «■        i_~..j x~._ j- 


*lm^  a<mete>be'doii^  fa<uch  wtmiarmidoM> 
iirii¥littilim>hMF  »M1  iiMti,mi-*»mm^ 


owner  or  occupier,  in  case  of  refusal  to  pay  the 
same,  in  any  manner  in  whi<b  any  rates  or  peaiUies 
may  lie  recovered  under  this  Act 

See.  57.  -  Occupiers  nuiy  retain  expeaees  of  paviag 
firomrent. 

Sec.  58.  And  be  it  fiu^her  enaoted,  that  when  the 
said  commissioners  shall  have  caosed  any  of  the 
public  streets,  ways,  and  passages  within  the  said 
township  which  are  now  built  upon,  bnt  not  made, 
paved,  and  cleansed,  or  otherwise  uepaired,  amended, 
supported,  and  put  in  good  order  and  condition,  and 
any  other  pubUc  streets,  or  other  streets,  roads,  ways, 
uid  passages  within  the  said  townalup,  now  making  n 
being  bnilt  upon,  or  hereaftertobe  made  orbnilt  apon, 
to  be  made,  paved,  and  cleansed,  er  otherwise  repaired, 
amended,  and  put  in  good  order«ad  oondibco,  aa 
afbreaaid,  to  the  aatiafaction  of  the  mid  commis- 
sioners,  and  the  charges  vid  expeases  attending  the 
aam«  shall  have  been  paid  and  satisfied'  by  the  owners 
or  oecBplers  Af  flie  houses,  buildings,  grounds,  or 
land  within  the  said  streets,  it  shi^  and  may  be 
IswfU  for  ihe  said  commissioners,  or  any  seven  or 
more  of  tbem,  at  any  meeting  to  be  held  by  virtue 
of  tids  Act,  npon  ne  fM>lieation'  of  the  owner  or 
owners  of  tite  aoH,  of  such  streets,  it^a,  and  pas- 
sages, or  of  the  greater  part-in  value  of  midi  omefs 
to  dedare  sack  streeta.  waya,  orpassoges  to  be  public 
hi(;hvrays,«n9  thenceforth  (he  same  and  every  of 
tbea,  and  every  part  thereof  shdl  bedeemaid  and 
taken  to  be  public  highways  to  all  inteltts  and  par- 
poses,  and  be  cleaaMd,   maint^ned,  Mid  kept  in 
repair  by  (he  said  commissioners  «nt  6t  the  rktes  to 
be  Uf»ei  by  vlrtae  Of  this  Act       4>>-.  liSv.  vUt. 
'JVSOMJSNT. 
TxTTtaov,  3.  Boarddiverad  Hie  jndgment  «f  the 
Court. — It  Speared  by  the  evidence  that- Greaves- 
street,  in  wMch  the  plautiff's  premikes  were  situated, 
bad  not,  before  thdnme  in  question,  been  paved  or 
'  ._  ed.    'PtH-ot  thi  hooses  In  the  fine  «f  street  had 
been  ImQt  recently,  and  tbeavidence  as  to  the  state 
of  tiie  street vma  auehas  to  give  ajnrisdiction  to  the 
eommisaioiMrs  to  praeeod  nsder  sees.  55  and  56  of 
the.  Act  ofPatUamant,  bntastfaose  sections  viere  not 
taken  to  }u«tlf\r  the  act  fliit  had  been  donei  by  the  de. 
fittidn^thtiy  rcaortedto  sec.  53;  and  the  fifth  plea 
ndaed    the   ^neetion  wketiier   the  '53rd    aection 
applies  to  a.Stmet  in  the-eircnmBtaDces  af  Qreavas- 
stwet,  and  we  tttnk  that  It  does  not    The  meaoinE 
of  the  statute  would  be  less  doabtful  If  the  osder  of 
the  teoijona  was  tmniqioeed.     Sec.  S6  enacts  tiiai 
the  oomnissionen,  before  ^y-  pave  a  street  in  ttie 
state  6f  Ormves-street,  which  we  may  call  a  new 
atreet,  mult  give  notice  ta  the  occupiers  or  owners 
to  do  flie  paviauf  in  amlBdent  maimar.    Bee  55 
eusctr  tbtt  If  the  owner*  make  debnit  tor  six  months 
after  such  noUoe,  the  commissioners  may  do  the 
paving  and  dksrge  the  expenses  ou  the  occupiers  or 
owners.    'Sec.  '54  enacts  that  when  a  new  street 
bai/ been  made  eomplete-as  fax  pavtag  awl  some  other 
requisite,  this  cmnmisalaiier*  may  declare  itn  hirii- 
yntf,  and  tifcie  upon  themselrea  the  repair  of  the 
pavhig  for  the  fature.    Rec  58  enacts  that  when  a 
new  atreet  has  been  completed  as  to  tiie  paving  and 
t^  otbemquisltes  by  tJbe  commisaionen,  and  the 
owner*  add  ocaapiete  of  land  hare  paid  the  expenaes, 
itbe  ooaamiationers  may  declare  it  a  highway,  and 
take  the  repair  of  the  paving  for  ihe  future.    The 
provision  in  theae  sections  applies  specifically  to  a 
new  street,  sudi-as  Oteaves-Mreet,  and  the  commis- 
isionen  intended'at  first  to  a«t  nnaer  them,  aad  they 
igsse  the  notice  under  the  XOt  section,  and  pro- 
ceeded to  do  th»work  Oiemselvm  shortly  after  the 
lexptrttioiiof'the  Blx'm(nithsfi<Bm  thenatioe.    And 
lif  they  had  Jcept  within  tiie  previsions  6f  the  aecMans 
Ithey  winktd  iiave  been  justified.  Bntinentlfaigdown 
lin  the  street  the  steep  aaoent,  aad  l*a«ering_  the  level 
<of  tfan  waiy,  thsy  went  l>eyond  ttie  powers  given  them 
imderljnt  provision.    Tney  have  therefore  adaptecl 
tbelr>leB  to  the  d3i<d  seotfon,  whidi  enacts  that  tii^ 
cqtsmlistonCTa  may  from  lime  to  fime  cause  -any 
present  or  fiitnre  streets  to  be  paved  and  repaired 
thegntmdor  soil  th«re<:if  to  be  nused,la*rmd.  or 
aMdred  In  such  mamer  as  they  &ink  fit     We 
thtnk  this  seotion  does  not  apply  because  it  is 
IcenaMl  «ad  appScsble  to  all  streets :  and  it  is 
followed  by  a  special  danse   nmOcable  to   new 
streeta  'audi  aa  Gnavea-atreet,  which  would '  be  in- 
operative if  fte  -geaeial  dause  induded  the  streets 
spocfled  «nd  pfovfded  for.  'Tor  a  new  street  the 
Domia1aBleBeN*retogtveil6tider*iidin  case  of  de- 
fadt  in  favement  to  diaitge  tte  expense  to  the 
owiiers,'nd  when  it  has  been  pav^'by  the  awnani 
tneymsymidett*k«tliepavem<Atforthefctaie.  Theae 
proviiioas  d6  Mt  aoilslst  with  a  Aseretionary  powc^ 
«f  flmlag  UBi  new  UtefeCs  wlthont  gtring  any  natiet, 
It'seemstoT'us  tit»S3rd  aection  mOt»  to  oli  street^ 
add  Itintta  ttat  am  deekied  hitii«rays  nnder  the 
seethMi  abave  dted,  atfd  to  atreeta  to  which  the 
Mii«ra«ettoiii  do  dot  apply  i;  and  even  if  the  SSiid 
seMion  bad  appIMtto  Gmavea-strett,  it  aeonatons 
titey-wodd'BOtbe'Justifted  in  knreiiag  the  levd  ts^ 


paving  and  repairin|.  Also,  as  there  is  no  power  for 
compenmting  individual  losses  where  the  level  is 
altered  for  the  public  benefit,  it  aeems  improbab^ 
that  geneml  powers  of  altering  levels  to  an  nnliasitatl 
extent  should  have  been  intended :  and  as  ''■■"tgr* 
reanlting  therefrom  may  be  very  serious,  if  an  on- 
limited  power  was  intended,  the  context  leads  to  the 
eondiision  that  the  power  was  limited  to  the  1% 
quirements  for  paving  and  repairing  pavem«iit,aad 
if  the  power  is  so  Umked,  it  will  not  eSord  a  justiA- 
cation  in  the  present  instance.  The  result  witl-lw 
that  the  plaintiff  is  entitled  to  a  verdict,  whidkisitp 
be  entered  as  the  partias  have  agreed. 

■  BuhainbtU.  ■ 

Kkurtda0,  Hay  1. 
Doz  dem.  Faoe  v.  Paos. 
WSl—CoiatnuHeti^-^Word  "ButiiuM." 
A  taUtor  dttiied  to  ku  wife  "all  my  knd'tuii 
tkop,  itoct  in  trade  biumeu,  and  tBergthmg  thmt 
I  have,"  and  4^  hi*  vafie  death,  he  "tnUei 
and  iefntathei  ihe  boaiosss  to  hit  ton,  fer  Me 
tole  uuand  benefit  1  bnt  wtM  on  tamut'reftuet 
to  do  tdl  in  Ait  power  la  aetitt  thote  (jf  the  teet^ 
tor'echili^whoimgU  rtpUre  Ui'  end  "Ml 
eptrty-  wUen  might  rei«iain4i/t»r 
ht-gttaetoJue  exeentore  m  -triut 


■  the  reel  rf'hit  artparty  ( 
Me  tMe't  death,  he-gate 
for  Me  dauber:"  , 


SeU,  that  the^on  did  not  take  wider  the  eoopi 
"buiuieei"  M«  land  vpan  eeMchitke  sAop  was 
hm^  in  wMeA  the  baeineee  woe  carried  on. 
lUs  was  an  action  of  ijiectment  tried  httata 
Bus.  J.  at  the  second  sitimgs  for  Middlesex  in 
Hilary  Term  Im^  to  recover  possession  af  aahof^ 
and  the  land  uponwhidi  it  was  built,  from  the  da. 
foadaat.  The  lesser  of  the  {Uaintiff  claimed-aa  re«i>- 
Auaipydeviaeeia  mBlaind•l^  nnder  the  will  ef  John 
Page  her  father,.  A«  defeodsnt  Henry  Page<aa.den. 
aae  under  the  aaaae  will.  Tite  will,  so  fiur  aa  is/m*. 
taiisl,wm  in  the  following  wards:— "I-ieavc  to  my 
f^  Ellen  Page,  asy  land  and  shop,  atoek  in  tradi^ 
bnainaaa,  and  everything  that  I  have  for  har-aole  am 
aad  beoefit,  withipower  after  my  death  to  disposeaf 

irdina 
aSl 


a im^KMnaceimeotM  with  (he  rep*iifaigand.^ve.| 
meat,  mniiower  of  raising  or  lowerioc  ike  lavetiA 
wMoai^^  miited  tqr'Oe  centeit  anft^jmrinc 
ttiu  nfnnfllii^MB'ioto^mttfitef  of,  md  In^enaw  for. 


tbeboaiB*s*k  orany  part  of  mv  property,  accardiqa 
as  ate  toMf  think  bast ;  than  after  my  wife's  dsath.3 
will  and  beaneatfa  the  hosinem  to  my  aoo,  Hsn*r 
Page  (the  dsnadant).  for  his  sole  urn  aad'baMikj 
bat  wuh  an-eamastrewieat  todo  all  in  iis,poawr.iD 
assist  those  of  my  ehudrcn  who  an  unable  to^ftl 
their  own  hraad,  and  nil  the  rest  of  my  asefedv 
iwhiohmay'Tamain  alter  my  wife's  doath,  I  gim-te 
imy  execatora  in  trust  for  my  dawditscL"  Tha 
dao^terwastbe  lessor  of  the  plaiatiS'.  The  oaot- 
tien  WM,  whetiber,  ander  the  word  "  business,  tha 
defendant,- Henry  Page,  was  entitled  to  the  slwpnaii 
land,  in  and  on  which  the  busineaa  was  canted  -m^ 
and  for  the  reoevery  of  which  thTs  aodon  was  broo^t. 
Tk»  learned  judge  directed  a  verdict  for  the  plaiattf, 
but  raaarve4  to  uae  defendant  leave  to  move^o  eotap 
the  v«diot  for  himasif.  A  rile  atat  having  haan, 
aoeonUiVly  obtained, 

Wotean  and-  .4M<rf on-aaw  Aowed  caase. 

H.  mu  aignnd  insmiMrt  of  the  rule. 

.Lerd  CntiraBU.,  Cf J.— It  ik  posdUe  that' tte 
testator  may  bane  aaed  the  word  "bokiDsm"  wiijkt 
the  intention  to  iaelade  real  estate,  bnt  thatnagymh 
tion  must  be  msdeout  bv  lhedefuidaataneqai«pt'< 
oaUy  from  the  oontaxt.  Now  in  the  icarher  part  «f 
the  will,  the  word  "huaiBeu"  is  ascd  inits  -geuaial 
aad  ocdioaiy  acceptation,  4md  is  aarefoUy  distht^ 
igiriahadfrom  the  testator's,  land,  shop,  or  stadcin 
trade.  The  word  is  osed  again  without  such  tHam-, 
masks  af  distlnatiim,  in -the  clause  i«hidi.|fi«M  the 
■wife  a  power  of  disposing  of  it  during  her  hfe.  .'Bjit 
haw  ean  it  be  aaid  to  indude  the  faouae  and  land  in 
tfaehequaat  to  the  ana,  whan.die  land  and  altm  hail 
been  bef^diatittgaiahed  fkom  itaa  not  iadoded.ia 
it?  ItissaidthntaaleM  theshopnnd  landiwatatD 
pam,  the  tmtator  w«aU  not  haw  requested'  the  as* 
Henry  tonssist  the  other  diildren ;  hut  that  wonU 
depend  upon  tte  value  of  the  busineaa,  whicb.the 
testator  may  hcve  censUercd  snCdect  to  enable  the 
idafondant  ta  ooeqily  widi  the  request. 

Pazthbox,  J.— There  is  ao  reason  fersunwaiag 
thewerd  "buaiaan"  to  be  used  in  two  dinmnt 
senses  in  the  different  parts  of  the  will. 

'WioHTMAN,  J.  —  The  testator  enamantm  ihe 
thii«*  of'  wUch  Ua  property  ceaaiata,  land,  ah«|>, 
stock  in  tsnde.ibBsiacsa,  and  so  on.  then  belasMa 
oneasedAo.pattionof  it.  "tbe  bnsinesa,"  to.hia 
son.  lliat  expression  has  a  dear  aad  infdHglMe 
meaaing.  withoatagty  MCtrenoe  to  real  estate. 

£ats,  J.  eoncurrtfd.  Bute  diecharged. 

TTmeeday,  Mtyi. 
CoLtsrrv.^THK  London  ahd  Nonra-'WBSTnic 
fiAtt'WAT  Compjuit. 
Kegliiganee-'Caa^-PeMie  etrvtmi. 
A  paUnw  ■eewjaaay  is  UMt  to  an  aeHtn  at  Hit 
mU  t^  a  tmant -if  ihe  Poit-offlee  eent  by  Me 
WB'iamr  in  charge  v"-  M*  l^af  letiert,  tinder  el4i. 
•  l<t(iV4*t.-e.  K,Jhfyerton^iimirgetufain»d4v 
MmbjfrooMitafneimgtnteintheinadt^eartf- 

mn9f<^tiftiaH>0Vf'„  _     .   , 

wa*  an  actioa  npon  the  case.  The  dedam- 
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tloB  allaged  that  the  plaintiff  waa  an  officer  of  ilie 
PoalKiaoe,  lawMlf  bninK  diane  of  certain  letten  to 
he  fai  wai  Jed  by  tiie  railway,  ana  ttiat  tiie  defenJanta 
kad  noeJTed  hun  and  the  lettera  into  and  apon  a 
eeitun  oarriafB  of  the  defendant*,  wUeh  was  then 
|wiiin  in,  over,  and  upon  the  raOwajr  under  the 
eve  and  management  of  the  defendants,  and  that 
thereopon  it  became  and  wu  the  dntr  of  tke  de- 
fendants to  take  and  use  proper  care,  ikiU,  and  dili- 
nnoe  in  and  about  the  carrrins  and  conveying  of 
file  plaintiir,  &e.  bat  that  the  defendants,  on  the 
eontnry,  did  not  take  care,  &c. ;  and  that  by  means 
of  flie  premises  tlie  oarriafe  in  wliich  the  pluotiff 
was  tnvelling  was  Tiolently  dmen  and  poshed 
■gainst  another  carriage,  wbcieby  it  sostained  a  oon- 
ODsakm,  and  the  plai^iff  was  thrown  s^nst  diTers 
|iatts  of  the  said  oaniage,  and  waa  brmsed  and  in- 
jmed  aboat  tlie  head,  shooUeis,  arms,  ftc.  to  the 
great  damage  of  the  plaintiff.  Demnrrer  and  joinder. 
CawUng,  for  tlie  defendants. — This  demur rer 
niaes  a  qoestion  npon  the  extent  of  die  liability  of 

•  railway  eompany  to  a  senrant  of  the  Post-offioe, 
iir  damages  sostained  by  him  while  traTriling  on 
therailway.  The  obligation  of  tlw  company  to  take 
proper  cam  in  oonreying  tlteir  passengers  is  foimded 
VfOD  a  contract  entered  into  between  each  passeiigei 
and  the  company.  Bnt  the  company  enter  into  no 
eouliact  with,  and  incor  no  liability  to,  tlw  officers 
of  the  post-bags  who  accompany  the  lettera  npon 
tiie  ra&way.  FOr  this  purpose  tiie  company  are  ttie 
■IS  I  sills  of  the  Postmaster-general,  by  stat.  1  &  2 
Vk*.  c.  9a  By  sec  I  of  the  statate,  the  Fost- 
msater  may  reqnire  the  mafls,  or  post  letter-bags, 
to  be  fesfnrded  by  the  railway,  eitlier  by  ordinarr 
or  special  trains,  at  soch  hoim  and  times  as  he  shaU 
Areet,  together  with  the  gnards  appointed  by  him 
in  chane  theseof,  and  any  otiier  officers  of  the 
Fost-oinoe,  and  tlie  company  are  bomd,  at  their 
own  cost,  to  pronde  sufficient  carriages  and  engines 
to  flw  sstis&ction  of  the  Postmaster-genend.  By 
■ee.  2,  the  Post-office  is  entitled  to  tlie  exdnsiso  use 
of  a  carriage,  if  necesssry,  and  by  sec  3,  the  com- 
psny,  if  required,  are  bouid  to  proride  a  spedal 
carnage  for  sorting  the  lettsts.  The  doty  imposed 
and  tfis  oontmct,  if  there  be  any,  is  as  between  the 
Postmaster-geneial  and  the  company.  The  Post- 
master puts  in  as  many  officers  or  serrants  as  be 
■leases.  The  duty  of  the  defiendsnts  is  only  to  carry 
she  Post-office  Tan  safely  to  the  end  of  its  Journey. 
There  is  no  averment  that  the  defendanta  aetad 
Mg^Kgeatly  in  referenoe  to  tfae  orders  of  the  Post- 
asMter-geiienl.  or  that  they  disobeyed  his  orders. 
Bar  that  the  Tan  or  tiie  letters  were  iiqured.  If  the 
letter-bsg  were  lost,  or  tbe  letters  scattered  by  an 
•eeident,  sorely  the  company  would  not  be  liable  to 
•a  aetiao  at  the  suit  of  e*  ett  penqn  to  whom  a 
■isAtf  latter  had  b«iidinotad.       ^ 

BmnfeO,  contr^  was  stopped  By  Um  Court. 

Iioid  QAiiraaLL,  C.  J.— lVs«  is  no  dlBuBlty 
•faatSTS*  in  tbii  ease.  The  allegation  in  the  deda- 
ntion  that  it  wu  the  dutj  of  the  defendanta  "to  use 
proper  aase^  skill,  and  diligence,  in  and  about  Ae 
eai^ring  and  oonTeyini;  of  tlie  plaintitT,"  is  snbstan- 
tUly  inade  out  in  point  of  law.  That  duty  arises, 
■Ot  from  any  contract  with  the  plaintif,  bnt  from 
the  obligation  imposed  by  the  Legislature  of  carrying 
the  sadl-bags  nnd  the  officers  of  the  post.office.  If 
it  be  flie  di^  of  the  defendants  to  carry  the  plafaitiff 
«t  all,  it  is  their  dnty  to  carry  him  carenllr  and 
HMyaaferaa  it  is  possible.  Then  if  they  nil  in 
their  duty,  and  the  plaintiff  be  injured  by  reason  of 
tteir  breach  of  duty,  he  ia  entitled  to  liis  remedy  by 
■etion  fbr  the  injunr  sustained. 

PAimoN,  J.— The  duty  of  carrying  the  poat- 
offiee  serrants  along  the  railway  is  cast  upon  the 
Msndsnts  by  the  Legislature.  The  only  matter  of 
eontract  adTcited  torn  the  Aet  f  1  &  2  Viet,  c  98), 
is  the  mode  of  remuneratioo,  whiefa  is  provided  for 
by  sec.  6.  The  declaration  shews  that  the  plaintiff 
was  kwfally  traTelling  in  a  carriage  of  tiie  deite- 
dants  along  the  defendants'  railway.  There  is  no 
contract  in  the  esse    There  is  merely  the  breaoh  of 

•  duty  imposed  by  Act  of  Parliament,  whereby  tiie 
plaintiff  sustained  personal  iqjory.  The  Poelmaster- 
general  eould  not  sue  fora  personal  fa^ry  to  the 
^ahitiff  by  reason  of  the  negUgenoe  of  die  de. 
fgndaois. 

WioHTMAir,  J.  eoneorred. 

BaxB,  J.— There  is  oaK  ubob  the  defendants  flie 
pnbHeifaity  of  carrying  a  pubUe  servant  Thebreaeh 
cf  Oat,  with  special  damage  to  the  plaintiff,  ia  the 
foundation  of  tlie  action. 

Valpt  and  AiroTHcn,  Assignees,  Ac  v.  Oaklbt. 

B— fc-iyfey  —  Unpirid  vmdor — Ifsasnw  ^ 

Damagfi. 

Jt  teat  agreed  between  A.  and  the  defendant  tktt 
the  drfendant  thould  deliver  a  eertain  quantUp 
of  goodt  to  A.  at  a  certain  price,  to  be  paidfitr 
by  a  bill  at  three  months  date  from  the  delivtry. 
An  invoice  for  the  full  guantili/  of  goods  wot  at- 
Inered,  and  a  biir,drawn\by  drfendatil  and  accepted 
by  A.  for  thefull'amount.  The  quantity  of  good* 
itlivertd  teatmtKh  Ua  than  that  eoniraeted  fir 


m»d  iiwoietd  to  A..-  tut  tkt  d^ftekmep  wm  mt 
HiantrtdliaiomelimetfierlhedtHMry.  A.'t 
tut  fir  tit  wiaiM/  wa»  dUkonimrtd,  and  A.  soi- 
ttqutiitlp  >«eam«  taiinipf  : 
Btid,  thai  tht  assifnesr  ^A.  wrt  not  mMUd  to 
rtentr  from  tkt  d^fhtdmU  firtktr  damapm  fir 
tht  brneh  <lf  tkt  dtffiaiCt  eontract  tkaa  the 
d^trtnet  tefweea  the  eontraet  and  Ik*  market 
price  nf  tht  goodt  which  ought  to  hmie  h*t»  doU- 


Thiswssan  actjonjof  assiiaipitf  bvthe  assignees  of 
a  bankrupt  to  recover  damages  for  oreach  of  a  con- 
tract entered  into  between  the  bankrupt  and  the 
defendant.  The  action  was  tried  before  Cresswell,  J. 
at  Chester,  at  the  Summer  Assizes,  18M,  when  a 
verdict  was  found  for  tbe  plaintiffs,  snbject  to  the 
opinion  of  this  Comt  upon  a  special  case,  which 
now  came  on  to  be  argued. 

The  bankrupt  had  carried  on  business  as  an  iron 
master  under  the  name  of  "the  Oak  Farm  Com- 
pany;" and  in  July,  1847,  a  eontract  had  been  en- 
tered into  between  the  buikmpt  and  the  defendant 
for  the  supply  by  the  latter  to  the  former  of  900 
tons  of  pig-iron  at  4{.  per  too.  The  iron  was  to 
be  delivered  at  intervals  of  a  month  in  lots  of  100, 
200,  and  200  tons,  and  to  be  paid  for  by  bills  to 
be  drawn  at  three  months  from  each  deUvery  fbr  the 
amount  of  each  ddivery.  Upon  July  3,  1847,  an 
invoice  of  100  tons  was  delivered,  together  with  a 
quantity  of  iron,  and  a  biH]  fbr  400f .  dated  Aug.  2, 
1847,  waa  drawn  by  defendant  and  accepted  by  the 
bankrupt  Upon  Aug.  31,  an  invoice  of  200  tons 
(the  second  parcel)  was  delivered  with  anotoer  quan- 
tity of  iron,  and  a  bill  dated  Sept  I,  for  800i.  drawn  by 
defendant  and  accepted  by  the  bankrupt  Upon  the 
30th  Sept.  a  third  invoice  for  200  tons  was  d^ivered 
with  a  third  quantity  of  iron,  and  a  bill,  dated  Oct.  1, 
for  800/.  drawn  by  defendant  and  accepted  by  the 
bankrupt  It  turned  out  ultimately  that  the  three 
deliveries  of  iron  fell  far  short  of  500  tooa,  there 
being  a  deficiency  of  185  tons.  The  fint  bill,  that 
for  400/.  waa  honoured  at  maturity,  but  tiie  acceptor 
stopped  paymeot  Nov.  96,  1847,  and  a  fiat  in  bank- 
ruptcy issued  sgainst  him  npon  Feb.  8, 1848.  The 
two  last  bills  were,  therefore  dishonoured.  One  of 
them  waa  outstanding  in  the  bands  of  a  third  party, 
who  had  proved  sgibst  flw  estate :  flie  other  waa 
stm  in  the  hands  of  the  defendant,  who  had.  at  iirst, 
proved  agafaist  the  estate,  but  had  proencd  the 
proof  to  be  expunged  before  this  action  was  brought. 
Tbe  question  was,  whether  the  pUintiis,  the 
assignees,  were  entided  to  leoover  from  the  defend- 
uit  the  fen  value  of  the  185  tons  deficient  in  the 
delivery  of  tbe  iron,  or  whether  the  bills  riven  in 
payment  for  the  iron  having  been  dishoaourea,  they 
were  entitled  only  to  nominal  demages.  It  was  mi- 
mMsd  that  the  eontrsct  price  of  tiie  iron  was  the 
market  value,  and  that  time  was  no  dmnge  in  tiie 
market  value  of  pig  iron  between  the  time  of  the 
contract  and  the  time  of  tbe  bankruptcy. 

H.  nm,  for  the  plaintiife,  contended,  tiiat  the 
cause  of  action,  by  resaon  of  tiie  deAcieat  dMivsry, 
was  oompleto  in  Oct  1847,  before  any  diahonoor  of 
thebais;  that  at  that  time  the  bankrupt  himself 
could  have  recovered  the  whole  value  of  the  185 
tons  from  the  defBodant  and  that  since  that  time 
nothing  had  relieved  tiie  defendant  firom  his  liability; 
for,  that  supposing  the  bankrupt  bad  oontinaed 
solvent  bnt  bad  omitted  to  pay  the  bills,  he  would 
have  recovered  the  fill  value  of  185  tons  in  this 
action,  and  that  Oe  defendant  could  only  have  re- 
cover^ the  value  of  the  bills  in  a  croas  adion.  (Ha 
rited  unit.  amUK  12  M.  &  W.  618;  AldtrT. 
A>/ffA/cy,15M.  «tW.  117.) 

Wehby,  (or  tiie  defendani;  contended  that  the 
assifnipes  took  only  the  legal  and  equitable  ii|^  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  That 
at  that  time  the  bills  having  been  dishonoured,  the 
defendant  had  the  Uen  of  an  unpaid  vendor  upon  the 
iron  which  had  not  been  deliversd,  and  tiiat  he  waa 
r-ntitle<l  to  stop  the  nods  ta  (tbuUk,  That  the 
only  true  measure  of  damages  appliahle  to  this  case 
was  the  difference  between  the  contract  and  the 
market  price  of  tbe  iron,  which  here  was  found  to  be 
nothing,  and  ihat  the  pbintiA  could,  tbersfore, 
only  recover  aomfaua  daassgsa.  (JToiat  v.  time- 
ftrimt,  2  Ba«.  1009.) 

H.  milrlkteiiy. 

hard  CxklvBLL,  CJ.— I  tiiink  fliere  should  be 
only  nominal  daaoagea,  and  that  in  deciding  so,  we 
do  not  controvert  either  of  the  eases  whidi  have  been 
ated  as  being  dedded  by  tiie  Court  of  Kx.  The 
pUntiff's  right  to  rsooMr  must  be  considered  with 
referenoe  to  the  state  of  thii«s  existing  at  tiie  time 
eftbebankn^tey.  Tbe  contract  had  been  (br  pay- 
ment by  bins,  but  at  that  time  the  bUls  had  turned 
out  to  be  mete  waste  paper,  and  it  was  the  saese 
virtoally  as  if  no  bills  had  been  ghrao.  If  that  had 
actually  been  the  case,  flie  sssigsBss  could  only  have 
recovered  as  damages  the  diifereDee  between  flie 
contract  and  the  market  price.  Where  payment  is 
to  be  made  by  bills,  and  none  are  given,  it  is  the 


honour  of  tho  bill^  eodd  sal;  tmi 


PAmsow,  J. — I  am  of  fte  ms  onut 
were  simply  an  action  for  sot  drtn^ 
whidi  were  to  be  paid  for  byU^  adig 
been  gtven,  thcM  could  km  ben  orif 
damsget.  It  is  true,  the  ems  wosU  km  I 
(brent  tf  an  action  had  been  bn»|litb;iW 
wfaQe  the  bills  were  cunent  bat  tl»  ibIh 
very  diffiBrsnt  poaitton  BOW  that  tht  Ukt 
proved  to  be  utteHy  valodesi,  whidi  n 
of  things  at  the  time  of  die  banlmntcr.i 
time  toat  the  right  of  the  |daiiiti&  to  i 
accrued.  ' 

WiGHTM  AM,  J.— I  see  BotUni  in  fiaa 
away  (h>m  tbe  defendant  tlie  oranary  Ea( 
paid  vendor.  While  tiie  UIIs  woe  tw 
mi^t  have  been  treated  as  paniait,  hi 
they  were  disiiooouied,  the  denninit'iati 
as  an  unpaid  vendor  was  msde  muiih  h 
if  there  had  been  any  diflbreocs  betsealn 
and  the  market  price  of  iron,  the  idiiatai 
lecoveied  tbe  excess  as  dsiasgn  bit  Iki 
appear  to  be  the  case. 

Kblb,  J.  ooncnned. 

Judgwient/orthiplalatifi.  Bm 

nmrtdag.Mft        I 

BiDDOLPB  e.  CBAmsauTxi  J 
UM-Plea  q^/as<{|tMM)a-lf<lmifN 
Ar  an  ecHon  fir  liiel,  the  dielenStt  ti 
whoU  of  a  long  letter,  <a  wKek  lit  k 
imputed  to  the  ptthiii  monpo  or 
vaHom  trantactioni  wUeh  iei  Uini 
r^ertnee  to  a  ditek  tf  It*  pUa^i,  41 
the  defendant  to  teamdmei.  Jk 
pleaded  "at  to  »o  math  tfOtSU an 

and  charged  Ike  pUdnlifwia  Hi  tm 
maiiancer  a  plea  tiAh  liUmflti  k 
evert  lenience  eontabttd  in  thi  UUr.  J 
fitmd  that  the  plaMif  *tf*^ij'^ 
tanee,  tat  ntgattted  tht  mfnr"  "* 
mated  to  the  plainlifin  Ihililtir: 
Beld,  that  Moa  thit  Aufiv.  <*•  l*'^' 
titled  to  the  verdict.  ^_ 

This  was  an  action  OB  tiM  can  nt  IBS  I 


pUntiff,  pubbshed  in  a  :~"it.tvv^  m« 
apooiea  tint  tiia  phmtiff  and  defaWW 

atLedbury,  and  had  had  disputaM  fc 

age  of  a  diuh  and  watertoine  •*> "' 

sooM  landa  occupied  by  the  pUlntif.  W*" 

wrote  a  very  long  letter,  which  be  pi^' 

Hereford  newsp&ix-r,  respiting  it':;-^- 1 

Atdl.  and  tiie  proceedings  taken  sp--*;'; 

by  compUnts,  cor»iwoiuleiia;,  ii^^ ' 

the  piiiHieHeaRhAet,andtiiehV^ 

details  renieetinctiieMproeeadiniiW"" 

with  iaiwioBs  eomssents,  «.  f  •~'\ '"^ 
to  some  oatrespoiidenoerespeetiniBiv" 
the  plafaitiff,  aAe*  fencing  widi  s  pirfw'' 
fora  considerable  period,  abrapdr  i*^*; 
snondenoe."  The  whole  of  dKiletto'"'' 
the  dedaratioB  as  tiie  Hbel  compUiM  ol 

fendant  pleaded-his  2nd  plea-ai  to  ""  _ 
and  DublisUng,  and  eaoiing  <D  be  mbT 
publ&ed,  so  much  and  such  pstt  of J^i 
Obelas  rdate  to  and  charte  thejl«*«" 
maUng,  nuOntafaiinc  kee|&g,  snd  <°°^^ 
nttisancea  therein  menticued,  "^."rTM^ 
action  in  respect  tiiereof."  The  plesm^^ 

in  detea^ 3«rtiiy  every.«5e|«»«»2*^i 
lettw.  The  plaintiff  replied,  Ajn»*»^ 
laaae  was  Joined.  Tbemwereoftcr^"^, 
is  unnecessary  to  mention.  At  Uie  WU, "» j 

teson,  J.  at  t^  lart  "^"".^^Sl  'Zl  w* 
fold,  tiie  Jury  found  tiiat  die  diti*  r^  ^ 

iqjurious  to  tiie  healtii  of  die  "^^^ 
neighbourhood,  and  tiiat  tt  wu  msd^"^ 
continued  by  tiie  defendant ;  tat  **r«rj, 
tiiose  parte  of  tiie  letter  wbiA  i»I*»!^ 
fendaiS^imptoper  conduct  in  th'JjSS 
other  proceedi£p  tiiat  had  takeoi^>«i;; 
suA  aa  "  iSsnclni  witii  tiie  qaestiwiP"  ^ 
and  tiie  Hfirnolearied  judge  dw»»^ 
for  flie  pMBliff,  but  'metni1ttrtto»'ri 
-who  contended  fliat  tiie  only  """^"j^ 

«laawM  tiiat  (bund  by  toffT^'* 
BKive  to  enter  the  verdiet  IbrUfflMU.     ,^ 

In  the  preaent  term,  >  ^^  "l!!  IT.  iie« 
tiudedendant  for  tiiat  S?2li''l.Srt  •** 
upon  Ihe  ground  of  mlsmie<p»>r2y  -n,  i 

Alexander,  Oreani.  sad  Barrtf  »" 

'"wialtfymaAPUpeon  so**  *»  "''f' 

"«e»T.  Ba,terftM.*C;JJ^^M 
Tht  London  and  Norlh-Wti*i^  W" 
4  Bx.  246,  were  dted.        ,      ^.m  ibsnil  D* 

ditch  was  a  nuisance  Biaiat^M^^f  ^ 

tiM!  deitedant  contends  tiirf  "f%r^M^ 
entitied  to  tiievenHct  sU  ^JT^itf 
tiie  plea  bei»  psrfectiy  imo^'^rji^MVi: 
i^Mwfaat  It  fa  wliiilj_nit  r^^^^jjSS^ 


MIcs4( 
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9umra  KNCM. 


Qunirs  KNCH. 


HNCH. 


Novi  tbe  introdnetorr  put  of  flie  pie*  is  aomewhat 
amtrigiUNU.  It  promwi  to  be  oonflned  to  "ao 
much  and  inch  parte  of  the  libel  as  relate  to  and 
charge  the  plaintUf  with  the  kaepinc  &c.  of  the 
BoiiUioeL  aiid  the  canaei  of  action  in  reapect 
Umeof.  It  may  be  that  Oie  mere  cbarfe  of  keep- 
ins  and  contimung  the  nuiianoe  if  not  the  part  of 
wueh  the  pluntin  complained  aa  a  libel,  bat  the 
moie  of  his  keeping  it,  and  the  conduct  imputed  to 
Uai  in  mpeet  theieof,  and  yet  all  that  "  lelatea  to  " 
the  keeping,  &c  of  the  nnttanoe,  to  that  tbe  plea 
tDMj  extend  to  very  maeh  beyond  the  jostiMng  of 
the  men  asaotion  that  the  plalntiiF  kept  and  main- 
tBued  a  nuisance.  Now,  did  the  defendant  intend 
to  Jnatify  enn  thing  in  the  libel  that,  in  tbe  ex- 
tonaad  sense  jast  mentiooed,  relates  to  the  keefrfng 
of  flie  Doisaooe?  The  otter  allegations  in  the  plea 
■i«  the  best  answer  to  that  qnestion,  and  tbev  con- 
tain a  jfMtilleation  of  every  part  of  the  libeL  In 
ttat  view,  it  seems  to  me  that  the  defendant  cannot 
kM«  the  TerdSet  npon  this  finding  of  the  jnry. 

Kkue,  J.— Tlie  rale  of  law  is  admitted  on  both 
lUes,  that  if  a  material  part  of  a^ea  of  jostiflcation 
fidla,  the  plea  fails  altogether.  This  matter,  there- 
finra,  depoids  upon  bow  much  the  plea  professes  to 
.Ratify.  The  libel  allegea  a  greet  many  applications 
to  the  pbintiirto  remoTe  the  nnisanoe,  and  a  great 
■sany  pnceedinp  in  reapect  to  it,  all  which  ara  de- 
tailed with  diarespectiol  and  ii^arious  obserratioDS 
wm  the  piaintiirs  alleged  oondnet.  I  think 
tiiat  aU  that  part  of  the  Ubel  "relates  to  the  con- 
of  the  noiaanoe;"  that  the  plea,  therefore, 
aa  to  jostify  it,  and  that  npon  the  finding  of 
tjny,  the  plaintifris  entitled  to  the  verdict. 
PATTBaov,  J,— I  quite  adhere  to  the  opinion 
which  I  formed  at  the  trial  that  the  vcsdietupon 
ttja  plea  should  be  entered  for  the  plaiatiff.  No 
doobtitisaTerytrickTplea,  and  looks  aa  if  fiamed 
ftv  this  very  panose,  that  it  might  now  be  contended 
dat  nearly  aU  of  it  is  nttarir  immaterial,  and  may 
b«  itnidc  out.  because  of  the  introdnetory  words 
"w  much  of  the  said  libel  as  relates  to  and  charges 
tk«  idaintiff  with  tbe  keeping  and  continninr  the 
Wi^noes  therein  mentioned."  Now,  there  are  no 
■ich  words  from  tbe  beginning  to  the  end  of  tin 
Wb^  aa  "  making,  maintaining,  keeping,  or  con- 
liMag  Ae  nnisancea,"  That  is  only  the  substance 
to  ht  edileoted  from  reading  every  part  of  the  libel, 
tta  vwT  words  of  which  the  body  of  this  plea  affects 
toJMWy.  AsitlionlyfhHnraadingAawboIelibel 
llMt  w*  eaa  eoUeet  srhat  b  oharged  against  tbe 
IiltintlftsHh  respect  to  these  nutters,  I  think  the 
plaa  salt  be  treated  as  a  plea  of  jostification  to  the 
whota  nbel.  and  that,  thasefOM^  it  bib.  It  would 
be  Mfing  with  oomason  sense  to  aDow  the  defendant 
toMeessd.  auUdbekmrftd. 


ment  tar  the  plaintiff,  and  saseased  tiM  damages  at 
2(M.  aa  being  the  amount  of  lose  occasioned  by  the 
nondelivery  of  the  plans  and  models  in  tiaae  to  com- 
pete fbr  the  prise.  Two  questions  were  raised  by  the 
caae:  first,  whether  the  defendants  wen  liable  at  aU 
for  the  delivery  of  die  goods  beyond  Nottingham ; 
secondly,  whether,  if  at  all,  fnr  mora  than  lUMninal 
damages,  (a) 

8.  C.  Denimt  tar  the  appellants. 

iMth  contrJL  —  MutelUma  v.  litaeatttt  tnd 
Prfton  lUulwty,  8  M.  &  W.  421,  and  tbe  caaea 
there  died,  were  referred  to. 

Patteson,  J. — I  hare  no  doubt  that  the  oiBoe- 
keeper  was  tbe  defendant^  agent  for  this  purpose ; 
and,  as  he  received  tbe  cooos  to  be  conveyed  to 
Qudiff  without  expressly  hmiting  the  liability  of  the 
company,  the  company  were  responsible  for  their 
safe  ana  proper  delivery  there.  Then  as  to  the 
damages.  By  the  non-delivery  in  time,  the  model, 
whidi  waa  valoable  for  a  particular  purpose,  lost  its 
value  for  that  purpose ;  the  learned  judge  has  done 
his  best  to  ascertain  the  amount  of  that  loss ;  uid  I 
see  no  reason  to  be  dissatisfied  with  it 

Ebli,  J.  concurred. 

Judgment  nfftt  medwUA  cmU. 

Blowxks  v.  Rackham. 

This  waa  an  appeal  from  tbe  County  Cent  of 
Norfolk;  but,  as  it  appeared  tiiat  the  amount 
claimed  waa  under  201.  and  tbe  appellate  jurisdic- 
tion of  this  Court  is  confined  to  cases  where  the 
amount  is  between  201.  and  S<M.  by  13  &  14  Vict.  c. 
61,  s.  14,  the  appeal  was  at  once  dismissed. 

Bramwell  for  the  appdlant. 

Willet  tot  the  respondent     Appeal  diitmeeti. 

BDSIBEas  OF  THH  WBXK. 
nmriTT  rsaic. 

Con  >.  Tn  Anaasin,  ke.  BJiiuriT  OomAjrT.— 
KtuiMrji  ud  WlUmart  shewed  esnae  against  a  rale  tbr  a 
nnr  BuO. — Kaeoa/oy  sad  Dmtuon  eontrk 

Car.  t*>.  tmU. 

Sol  tUm.  Pum  «.  Dasmvoos. — ^eotnwat  tor  a  Ar- 
fntore  by  araoiiag  more  thaa  taar  hoasM  on  the  land 
demiMd.  ThelMsonof  Ike  pUiotUT  knew  what  ma  naing 
on,  and  did  not  object;  and  tMjmy  found  that  they  to  br 
naotioned  the  areotion  h  to  allow  the  defendant  to  go  on 
■ad  fluUh  It. — OrtmtUr  and  Bmrtiow  ihewed  oaaae  affuast 
a  rala  to  entar  the  nrdiat  for  the  defendant.— AittTjtiiy- 
lak;  8«jt.  and  Wit,  aotttk,  were  itonMd.— Ike  Oovbt 
thought  that  there  had  been  awaWar  oiTthe  fotCritoia. 


eoMuiera/fen  cad  ]>roai<ft  n 


mmrtmi 

ikt.— 


'  Ar  tut,  Ife.  UemuideratUmtiat  the  fUbt- 

'     '  he  ieftttdmU,  wfmld  tti 

emedehmttete,  lowU,  tee. 


eta 


t^.atfherefMeet  qf  the 

nd  deliter  eertaim  gieieat 

te  erne  J.B.a»dmeW.B.  o*  eertam  ernUft, 

fAen egreedwgenhg  tmd  tetween  the  plahitUi, 

mid  the  eaid  J.  B.  md  W.B.,  the  d^ftndmit  tkm 

premleed  the  plamiOi  to  gumrantee  to  them  the 

priee  ^Iheemtdgoode  end  ehattele.  to  themmmt 

HM,frH,  that  thieweafaodgmanmtee,  the  cor- 

reemendeHce  ehewmg  thmt  if  eppKed  to  fitture  M 

wett  ae  to  pott  eredtte. 
Seeomdljft  that  the  eoneidentUm  a»d  the  promiie,  m 

mtteped  in  the  deHtnUion,  werewett eupportedhp 

the  ftmnmtee. 

Tliis  was  an  action  of  asMNfwi/.  The  dedantloit 
contained  a  special  count,  slleging  the  oonrideradon 
and  promise  as  fellows : — "  For  that  heretofore  and 
before,  &c.  to  wit,  on,  &&  in  eonsiderstion  that  tiie 
plafaitiA,  at  the  requeat  of  die  defendant,  would 
sdl  and  deUvcr  certain  goods  and  diattels,  to  wit 
1,000  tons  of  iron,  to  one  Joseph  Ivey  Baker,  and 
one  William  Bennett  Baker,  on  certain  credit,  then 


aad  tiMS«  agreed  iipon  by  and  between  the  pbuntUlk 
Oe  said  Joseph  Ivey  BekarandMniliam  Bennett 


and  I 


4PFUU  FBMIMmi  0(%nT  OOUXtS. 
WaTBOir  V.  Tbb  AmanaATa,  NorxmsKAit, 
&c.  Railway  Compakt. 
ZUilitp ^reUmap  eossyamr  m e*ii iei §    ApemI, 
M  im  action  for  not  duly  deHeering  goode  at  C.  U 
appeared  that  when  the  goode  were  reeeioed  hp 
the  effiee-ieepar  rf  the  dffendamte,  properfy  di- 
rected for  C.  the  plaintif  viehed  to  pap  the 
emrriage  frr  the  entire  joumep ;  imi  the  office- 
taeptr  eatd  that  he  eoald  mot  reeeioe  the  auney, 
at  he  had  no  ratet  of  paament  fkr  a  greater 
than  N.  where  the  drftadanU  Unejeiaed 
iwiimar,  hat  that  the  tUnge  wouU  fo 


ivsii  eaamgk.    the  goode  arrbted  in  the  rtpmar 

eowreeatN.  hat  were  aflerwarde  delayed  upon 

tkebriaarwep  between  N.  and  C. : 
Maid,  that  aa  Ike  afflee-heeper,  hemg  the  agent  rf 

tie  teaMHif,  had  net  erpreeelp  liaUted  their  lii- 

mUp,  them  were  reepontttle  for  the  proper  de- 

Uaaring  (jfthi  goode  at  C. 

TUa  waa  an  wpeal  from  the  County  Comt  of 
iJaoDlnshire,  hdd  at  Grantham. 

The  plaint  waa  bronght  in  the  County  Conrt  to 
iMvnr  demagea  IVora  toe  defandaala,  aa  oommao 
OMlisH^  <br  not  deUvning  at  Cardiff  certain  plana 
■id  models  in  proper  time,  so  that  they  were  too 
lato to eoaspete for apriie of  100 guineas,  oBerti  by 
Uw  GiamoigaaaUn  Canal  Company  for  the  beat  plan 
■Dd  model  of  a  teasel  or  maehine  to  load  oolliera 
ftoan  coal  barges.  They  wenddiveredtodieoaoe- 
kaa^  of  the  defendants  at  the  Grantham  Railway 
Ifstwwi,  pwipstly  directed  for  Cardiff;  and  the  plain- 
Mrs  aervnt  lAo  dafiveved  them  wished  to  pay  the 
iniliagliilii  die  enlira  Journey ;  but  the  oAoe-keeper 
ilwlliisil  to  receive  the  money,  as  be  had  no  iMea  of 
fnysaaiit  for  a  anntu  distance  than  Nottintfiam, 
iHiete  the  defeotonta' line  of  railway  joina  die  Mkl- 
had  BaBwsy.  It  was  saggasled  that  periuua  a 
tpsciil  niaasMiaai  should  be  sent  with  the  goods,  to 
soaasB  tihair  arrival  in  time ;  bat  the  ofloe-keeper  said 
flMtthsrewaano  neceaaitytodoao,  the  tUags  would 
BO  vnD  enough.  The  carriage^  therefore,  was  psid 
to  Knttfnghsm,  b«t  no  fbrAer;  the  goods  were 
Iei|is*ihri1in  the  usual  conne:  bat  were  defaced  at 
~  '  ',  and  did  not  reach  Cardiff  nnta  tbe  day  after 
ion  of  the  psixs.  The  foods  had  siaoe 
ItothsrhMC    ThejMlispMMg 


Sxe.  >.  Tax  Loan  Matox  m  tmno*,  to  Da  SsSA  •. 
Tsa  Qvxxa  or  FoarvAiL. 

AlfaltolMleAr  apnklhtttem* 
Tai  8AKX,f«  WAoawoMu  «.  Tn  Qvxax  or  SrAur. 
TtMJt  simhfa  rte  e  muMUitm. 
Kae.  v.  Tn  Oovaaaoaa  axd  Daaotoaa  or  thx  Poob 
o*  no  Pausu  ot  Sr.  J  Ainu's,  WisnaaBiaa.—2WMui» 
mored  for  a  weaifenw  to  the  defeadaata  to  edaiit  Dr. 
Wright  to  the  ezerdae  of  Us  oOee  of  -'^r'*'"  to  the 
Union  Workhsase.  Malm  nM. 

Coorsa  «.  Bau.— OmrIm',  MM,  lad  Jntf  thawsd 
i  giyleh«,  aeijt.  Ber$km,  aaA  K.  JWtt,  in  enpport 
Mutt  aiaoUiu, 


of  the  rale. 
Doa  lUm. 


VmwujtM 


BnsBAXv-ir.    SaMt  skewed 
fai  enppoet  of  the  nde. 

Oar.  aAi.  eaif. 
WALToae.  Tax  Miklaxb  Baiiwat  OonrAn^-nSaB 
skewed  eaoeaj  iUUr*M,ia  SBppwtof  thsrale. 

Mmla  diteharpad- 
BoxoLxnnD  v.  JLmtwxw.—Waltom,  AMi—a,  end  Priei 
•hewed  snuei  WUHm,  Beijt  JUurion,  and  Aadtr—m, in 
•apportofthsrals.  Jtrgaauml  a^jcmnud. 


oooBT  or  oo: 


Reported  by  Josx  TxoKreoseadDAXixLTwnuaBviaa, 
Burs,  nsrrtosrs  st  law. 

needag,  April  2i. 
CoLSOcBNB  and  (>rHnB8  e.  Dawsom. 
Oaarantee—Pael  eredUe  and  future  tuppliee. 
B.  and  Co.  being  iadehtedtothepleiaiifefor  goode, 
and  deiiroae  if  further  euppbee,  referred  tham  to 
the  dtfindanifor  a  guarantee.    An  appUeation  to 
drftndant  waethereuponmade  hg  theplaiatifk  ae 
fiUowi: — 

"  air,—Wt  are  doing  hueinem  wUh  Meeere.  B. 
and  Co.  and  we  reptire  a  guarantee  to  the  amomU 
^WU.  and  thegrrfer  ue  to  pou  for  one.  Trutt- 
•fng  pom  will  net  faU  to  Jitnueh  ue  with  one, 
remain,  l(e.  "  C.  G.  and  T-' 

The  defendant  replied  hg  letter  and  doeumeni  at 


"  Gentlemen,— In  repig  topaure,  Iheg  taeagi 
hate  no  otieelion  to  ieeoaM  eeeuritg  for  Meeere. 
B.  and  Co.  and  eu^join  the  ftlAmtg  mtwto- 
randum  to  that  ffeet :- 

"2001. 

"J  herehg  engage  to  guarantee  to  Meeere.  C.  0. 

nan  qf  two  hundttd 


r  herehg  engage  to  guar* 
d  T.  irenmaetere,  the 


I,  for  iron  reeehedfirom  them  fbr  Meeere. 
B.  and  Co.  ae  aimexed. 


'  T.  D.' 


(a)  This  aaeewai  drawn  by  the  iaamadjodga,  aad  eoma 
nmmente  baiag  mada  by  the  anpdlaaf  •  eoaaael  anon  the 
awde  in  wUeh  the  fteSi  were  staMTrMsaeox.  J.  oheervad. 
that  the  saM  ought  not  to  be  diawa  by  Ito  Judge  aaleaa 
tkepartleeareBaaUato  agree  apon  a  atataaaant  aftto 
"-"'    (■aesaa.M.) 


Baker;  the  dafaudaut  |dien  pnimised  the  plaintift 
to  goarantsa  then  die  prioe  of  the  said  goods  and 
duttels,  to  the  amount  of  moi."  ftc  Bresdl, 
aveiaent  of  request  to  pay,  and  non-payment 

Plea—ffem  ateampeit. — Issue  joined. 

Tbe  oaose  came  on  for  trial  before  Lord  Camp- 
bell, C.J.  at  Ohraoester  Bummer  Asnxee^,  18S0,  when 
a  verdict  was  entered  fbr  tbe  pisintiffs  for  92/.  sub- 
ject to  tbe  opfanon  of  the  Conrt  on  the  special  case 
stated  as  fbllowa : — 

"On die 24th  of  November,  1848,  Mesan.  Brinr 
and  Coeapany  were  indebted  to  the  plaintifi  in  th^ 
aum  of  59/.  8B.  7d.  tor  certain  qnanddes  of  iron 
before  then  scdd  and  delivered  by  them  to  Meant; 
BakzrandCo.  between  die  Ildi  of  October,  1848, 
and  24th  of  Noveanber,  1848.  On  the  bat-men* 
tianad  day  die  pfadada  wrote  die  defendant  the 
fiiiWwing  letter:— 

"  Mr.  Thomaa  Dnrton. 

Bankndd  Iron  WoHcs^  BBstMi. 

"  Sns,— We  aa«  doing  bnainesa  with  Mmbt*. 
BdcCT  and  Co.  of  St  Johtt^s-street.  Wolveifaampton, 
andwereqaireagnanntse  totiie  amoont  of  200/. 
and  dwy  refer  OS  to  yon  Ar  one.  TWingyonwtfl' 
not  nil  to  fbsnish  Hh 

"Wei«nBfai,ftc 
"  CoLnonuni,  GlnowcuTT,  awd  Tvrixts^ 

"24th  November,  1848."  «o««iTa» 

To  thb  letter  the  defendant  rapUed  on  die  2Mi  Bf 
the  same  month,  by  sending  a  letter,  and  document 
subimned  thereto,  of  iriiicfa  the  ibUowiag  b  • 
copy:— 

"IBdhnd  RsUway  Engineer's  Oflee. 
28,  Ixmdon-road.  Derby,  Nov.  27, 1848. 
•OmrrLXMXN,— In  reply  to  yours  of  the  24th 
infant,  I  beg  to  say  that  I  hsvc  no  objection  to  be- 
y  for  Messrs.   Baker  and   Co.  of  St. 
,  Wolverhampton,  and  subjoin  the  fol- 
randum  to  that  effect : — 
"200/. 
.  "Illw^lCTgage  to  iruarantee  to  Messrs.  Col- 
bonm^  Qrowcutt,  and  Tarleys,   iron  masters,  the 
nun  of  twohundrixl  pounds,  for  iron  roceireid  from 
fcr  Messrs.  Baker  and  Co.  as  annexed. 

"Thomas  Dawson." 
r  the  receipt  of  the  foregoing  letter  and  docu- 
,  the  idaintiffs  supplied  Messrs.  Baker  and  Co. 
atvarioostines  with  iron,  amounting  in  the  whole 
to  92/.  the  last  delivery  was  on  5th  of  February, 
W4».  The  plaintiffs  would  not  have  supplied 
Measn.  Baker  and  Co.  with  any  iron  after  the  27th 
rf  Nmomber,  1848,  if  they  had  not  had  what  they 
wo^m  to  be  a  good  guarantee  in  law  from  the 
defendant  for  the  sum  of  200/.  and  the  iron  sold  and 
dattvered  to  Baker  and  Co.  after  the  27th  Novem- 
ber, 1848,  was  so  sold  and  delivered  upon  the  fiuth 
of  th*_le*^Bnd  document  sent  by  the  defendant  to 
the  aWnliflk  on  that  day  being  a  good  guarantee  in 
law  fcr  the  debts  of  Messrs.  Baker  and  Co.  to  the 
"~"    ^  of  200/        ■  "  -  ~  - 


John'i 
lowing 


wMixfi  mivi.  Alter  me  om  ot  February,  1849 
'*han  the  last  delivery  of  iron  was  made),  and 
Mfern  the  eeasMaamanieart  of  tdt  action.  MeHn. 


After  the  5th  of  February,  1849 
e),  and 

_  of  dds  action,  Meaan. 

BakzrandCi>.bsesaMb«ikrnpt.     At  the  time  ol 

'--  thb  action  124/.  was  stmdaeforOe 

v„v  .  .  theplalndfttodiem.  IfdieConrt 
ahsH  be  of  opUan  that  the  letter  and  doeoaant  of 
die  defendant,  dated  d»  27di  of  November,  184? 
a  gnarentae  for  so  mnch  of  the  debt  as ' 
the  27th  of  November,  1848,  and 
that  they  jrovn  die  ibat  iaaw,  then  theveidletfot 
die  ptabid*  fardie  amn  of  92/.  b  to  atandTir  £ 
Conrt  ahonld  be  of  epfadon  that  die  letter  and  doe». 
■ant  do  not  eooadtute  s  goaiuitee  for  die  debt  of 
Mwa.  Bakw  and  Co.  or  do  not  prove  die  fint 
taMMh  then  tbe  wdhit  b  to  bb  entnad  for  the' 


^JtaHm,,  0.0.  (nWl  Mm  JTsM^^'ftfttOfUa. 
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[YoL  U^-ry»  48t. 


COMMON '  4SM0H> 


COMMON  UfHOK 


.Xhe  tarauof  tlui <iui«at«i^.  it  U  Bonfawwl.^rp 
atnbignoiu,  ind  some  of  them  m  the  pwt  tai^e ; 
narertheleis  the  Court,  it  is  submittea,  will  see 
MisoiM  for  construing  it  as  >  prospeotiTe  gasrwitce. 
iHtigi  T.  Brooitt,  10  iu  &  E.  313.)  The  words  in 
thecMinntee,  "re<;eiTedforMeari.  Bdnraad Ce." 
gMMtbe  read  as  "reoeived  b^  Menn.  Beksr  and 
Co."  Cleerlj  what  the  defendant  maaat  to  say, 
HM,  that  he  woold  be  gnaraatae  for  sooh  iron  as 
Baser  aoA  Co.  should  thereafter  isoeiva.  [Jaavis, 
C.  J.— If  the  words  are  ambiguous  we  mast  kwk 
back  into  the  eonei|iandanoe  for  their  museiiimL 
nicre  the  words,  "  dmag  bnainass,"  aie  aatanal  to 
be  considered.]  By  tSou  words,  and  the  letter 
aenesally,  it  most  be  taken  the  plainiifi  maaat  that 
SMy  were  (applying  iron  to  Baaer  and  Co.  and  mast 
fleeae  to  do  so,  nnlees  they  leoeiva  «  giiaisBiiii 
[jBBVia,  C.  J.— The  Court  mast  uaderrtaad  what 
yoa  mean  by  "  guanntee."  Does  the  word  apply  to 
past  sappBes  as  wdl  a*  fbtaie  supplies  ?]  It  aaeaas 
ywepeetiTe  eupidiee.  [Jbbvis,  CJ.— Might  it  not  be 
l*ad."lnconsideratioaefyoarsnpplyingironinftunre, 
I  WW  narantee  aOO/."iaeaning  for  iroa  alreadyssp- 
^Kadjj  That  woaUbea  NaaenfercowtaiagitBS 
{nea^gforafaturaadTansa.  (OoUUkfd»w.,Sti»»,l 
b.lM;  Butekert.  iStoiear/.llM.&W.SNi  A«e<« 
T.iTiM^UL.  J.  89.  Q.B.)  The  mare  aMw  woads 
laving  a  past  sigidficatiaa  lawt  not  nndiuk  the 
Conrtfrom  looking  into  the  ootiespsMaBee  to  dix 
Arrer  the  real  meaning  of  the  instnauBt.  It  haa 
iteietimea  been  said  Uiatwarda  of  gTi-rmftr  ihriH 
be  taken  most  stxmgly  againat  the  |iail|saaiaii*aiiil 
Bat  thia  has  been  doabted,  and  fadaBcriMw..B. 
li*»  exarecsed  himself  otherwiss,  in—king,  that  if 
tey«eW>tefthekindwaagimnitsiMiiU  laliMrW 
MnaatttiepartTgiTing  Oegnaiantse.  (MnMr  t. 
Sfe,  6  H.  &  W.61K)  It  u  sab^tted.  that  the 
INlda  in  thiS'Caae  are  to  be  talan.  in  aonaaetion 
41K  fte  ooiTcapondenoe,  and  attagether  thay  foeaa 
*  .JMlsBtee  for .  proapeetiTe  dejing.  JadpMBt, 
iiuceigre,  diooldbe  givaafor  the,^iijiitife. 

Orompttn  and  Oraw,  cantai.— IIm  waids  of  the 
|«Motae  are  not  at  a^■aBlbiaM■a^«w  Oaoit,  llMtie- 
fto,  amt  not  look  into  the  niiiaafuaii 


Hbther  than  the  document  itself.  'TheCoeirt 

eoUtct  ikom  the  inatmmeBt  the  noneidwatliln  fcr 
theanMiae.  Ceafiniag  itaalf  to  ike  doenment  it  is 
Ma  to  eee  how  the  Coqrt  OBB  put  on  Merpastadon 
^UAfittareoBeDawardof  tliepaatteiaa.  Thara 
ai«o««ae  in  which  the  Coaits  J«vb  goneeo  fsras  t* 
lifr  ttfet  the  word  "seosirsd"  ooaM  «  ««t*« 
lung.  It  is  nnambigaoas,  and  ainst  Mt  b»lllifcHll 
ftom  ila  simple  meamag.  la  all  the  oaaaa  cited  by 
ttepUntifs,  the  point  has  tansadi^rMi  the  word 
'nUMngi^  which  It  has  besD  teliie  smmMb  el  eon. 
«B*ant  meaning.  [Wiuuuu^  J. —Tim  mmtb  OM 
#lktetherUes  of  graaasar.  "IUB(hwl"asaaM 
«LUi«  gone  by.]  Jasfe so.  Itampiili—  h  ««»■ 
■Uehtion  of  your  act  having  been  done  my  aet  shall 
be  doM  now.  Neither  aaa  aasttdw  be  gathered 
ftotn  the  eoneapondenee  (if  that  b*  MM  at)  wUdi 
alawi  that  the.  poAieeimt  ■  fiitoiriMwailM  wi  tte 
lM<a  "  rtsdred.^'  IftheOoaHlMlM«»«kalMtn. 
iUnat  not  look  further  ox  n«a»d  aaytUMf-elaew .  In 
aBUieeaaee  cited  the  paitiaa  knew  thrtTirtiiii  g  piw. 
VIlMa  had  been  iliiaii.  and  Ihii  gi— ilaae  gliisi  iiuu 
ftaaent  acta,  with  a  proapaattte  intention.   Herethe 


pMtwa  knew  that  barineas  had  bean 

oMB  ctMs.  [WiLUAm,  J.— As  to  the  eogeUer- 
iMdnfor  file  gaanniee.  (hat  i»  aot^ooblAd )  but 
ato'CBadty  is  as  tn  llm  |iliijlMt«he  SlaMta  af 

Tnrads  requiring  that  to  be  in  writing.  Jervis,  CJ. 
— Do  you  say  this  is  a  guarantee  for  20W.  only, 
or  a  contiRuing  guarantee?]  It  is  difficult  to 
inake  out  what  it  is; — what  is  the  consideratios, 
orwhatthe  promise.  {Bentkam  y.  Cooper,  5  M.  ft 
W.  621).  Can  the  Court  say  that  the  coniiideratieil 
Stkted  is  the  real  consideration,  or  the  promise  stated 
the  teal  promise  ?  [Cresswell,  J. — How  can  y»tt 
sty  there  is  any  past  conaideration  in  this  gnarsntoe 
and  the  letters?]  We  do  not  say  there  is ;  all  we 
eSy  is,  that  it  cannot  be  made  out  what  was  the 
conaideiation.  The  Court,  surely,  cannot  snv,  an 
the  hoe  of  this  document,  that  the  supply  of  AiJ 
ttate  roods  was  the  conaideration  for  the  Kueraa* 
tte.  (Bell  V.  Welch,  19  L.  J.  184,  C.P.)  Not  oidp 
the  consideration,  bat,  by  the  Statute  of  Frauds,  the 
piomise  must  appear.  The  facts  proved  do  not  sup. 
pOK  the  declaration,  which  alleges,  that  in  coB' 
sUeiation  that  the  plaintifis  would  sell  iron  to 
Biker  and  Co.  the  defendant  then  promised  to 
Matadtee  200/.  If  this  is  not  a  continuing  gnarantsa^ 
the  case  is  at  an  end.  In  the  event  of  its  beinj  rrm- 
sidewd  that  the  guarantee  was  for  iron  previously 
sapplied  to  the  extent  of  20(V.  then  it  cannot  be  held 
a'.gaaraatee  for  goods  to  be  supplied  after.  If,  as  «• 
contend,  it  is  not  a  continuing  guarantee,  then  the 
contract  is  not  proved,  as  laid  in  the  declaration.  Tbe 
diittadant,  it  is  submitted,  is  entitled  to  judgmentiof 
tie  Court  on  this  record.  i 

ICeUle,  in  reply,  reUed  on  the  eases  cited,  and 
pttticularly  on  Steele  y.  H»e. 

Jaavis,  C.  J.— I  am  of  opinion  that  in  this  eSM 
the  plaintiff  isentitle(itotkeiad«mentof  theCouR. 
If  It  were  necessary  in  deciding  this  case  to  co) 


oar  jodgiaeat  rimply  to  the  paper  on  which  the 
guarantee  is  written,  I  think  the  authorities  cited  by 
Mr.  Keating  woold  be  sufficient  to  shew  that  we 
might,  in  construing  tlw  words  "  for  iron  reeeiTod," 
look  to  tlie  knowledge  of  the  parties  at  llie  time,  fitr 
the  parpoee  of  aecertaining  the  meaning  of  tbose 
words ;  oecanse  I  can  see  no  difference  between  re- 
ceiving evidence  ie  hori  the  contract  to  atplain  the 
word  "  received,"  in  the  past  tense,  and  receiving  it 
as  in  4l>e  aase  of  Buicier  v.  Stewart,  and  (roW- 
tktdt  T.  Smrnt  (in  which  evidence  was  admitted  tg 
shew  that  the  words  used  in  them  were  used  pte< 
speetively).  It  is  unnecessary  to  consider  wheither 
this  is  merely  a  question  of  Uw  for  the  Court.  As  1 
nnderstand  the  case,  it  is  not  necessary  to  refer  to 
any  onthority  at  all.  It  is  admitted  that  if  tbesa 
docamenta  i^  reference  embodied  each  other,  we 
most  take  the  whole  as  forming  one  oontraet,  and 
explain  the  one  by  referring  to  the  others.  Now  it 
is  pfaun  the  papen  do  refer  to  each  other.  [His 
loidship  here  read  the  letter  containing  the  cuaraatae 
as  above.]  Tbia  means,  "  I,  on  behalf  of  Thomas 
Baker,  engage  to. gtumntee  as  annexed — that  is  to 
say  as  on  the  fly-loif  adjoining," — therefore  we  nmst 
look  to  that  paper  m  referred  to  and  see  what  is  ssid 
there.  Then  for  the  purpose  of  knowing  what  in- 
duced defendant  to  become  eeeaiity,  we  must  look 
ta  the  application  mads  to  faia,  whioh  was  tUs — 
"  We  are  doing  business  with  Baker,  and  wanting  a 
I  goarantae  are  referred  to  you."  The  whole  matter 
then,  taken  together,  is  this.  As  "  yoa  are  doing 
bnsineas  with  Baker  and  Co.  I  guaiantee  the  sam  of 
200/.  for  iron  supplied  to  them.''  Whatis  the  meaa- 
in|  of  doing  business?  Itianot  "  yon  sreee  belbre 
doq^  baeiMss,"  hot  "  yon  are  deing  and  coutlnaiug 
bnsinee^'  (that  is  supidmng  goods  for  the  future), 
therefore  I  gHHantee  200/."  If  ao.  that  is  a  good 
eonsidention.  We  nnst  a«t  look  to  see  what  is 
the  promise.  "  I  giurantee  you  the  sum  of  20M. 
on 'accoimt  of  Iron  received."  That  either  b  a  past 
or  a  future  consideration.  If  itisaftitaieconsidesa- 
tion  it  is  a  eontinuing  guarantee ;  therafore  it  is  a 
gnanntee  to  pay  m  censidention  of  *'  doing  bvsi- 
neaa"  or  aapplyiiK  goods;  infiKt.  tlie  promise  to 
pay  fcr  goods  snppUea  and  ibr  goods  to  be  snppUed 
ifffature.  A  party  is  not  bound  to  state  the  fiill 
ipromise.  Here  it  ia  stated  correctly  to  be  "la  oon- 
eideniionof  my  enpplying  goods  in  Aitore  yon  pro- 
taise  to  gnaraatee  me  20M.  for  goods  supplied  beifore 
ortobesapaKedafter."  Heisnotfaonndtosayboth. 
Therefore  vBrtt  is  a  good  consideration  and  a  good 
^saise  wUch  is  taffieieat  to  entitle  the  plofartiA  to 
maintain  thdr  action. 

Onnaaavnu.,  J.— I  am  of  the  same  opinion.  If 
khe  ooDBldeMtieB  and  promise  are  eonsidersd  apart 
from  eaeh  other,  dl  mBeolty  will  vanish  from  flie 
case.  It  appears  by  the  letters  that  the  plaintifis  ap- 
filied  fora  noiontee,  alleging  that  they  wen  eorying 
on  eertain  oasiness  tnnsaatioaa  with  Baker  and  Co. 
andeaqnind  aroarantee  for  200/.— that  was  beoanae 
theywere  "'dotngbnsineas'' with  them— "and  they 
hove  irfeiirid  as  to  you."  The  test  of  the  letter  is 
mete  matter  of  dvility.  Then  in  reply  defendant 
answers  that  be  has  no  objeetioo  to  give  one  ;  and 
then  Ifae  memorandum  says,  "  in  consmeration  of  dhe 
letter  received  from  yon,  and  the  i^rcaraRttnoes 
stated  in  it,  I  have  no  objection  to  be  seearity." 
That  means,  "In  eonsidssation  of  year  doi^  baei' 


neas  for  Baker  and  Co.  aa  yon  are  doing  it  at  pressnt, 
I  have  ao  objeetiaB  to  be  a  guarantee  fcr  900/. ;"  not 
fat  any  existing  amonnt,  nor  for  any  particolar 
goods  to  be  supplied,  but  generally  togive  aeonrity 
for  buafoeas  ttanaaetions  to  the  amount  of  200/.  AU 
tUs  iseMhrely  apart  from  what  he  promises  to  do. 
In  consideration  of  what  is  doing  or  to  be  done  by 
the  plaintiffs,  the  defendant  promisee  something,  and 
that  is  to  gnarantee  the  jdointills  200/.  for  goods 
sopplied  bv  tbem.  Then  be  guarantees  for  Baker 
and  Co.  "aaanneted"— the  probable  eenstrfctton 
ofwMeh  H  that,  as  naniioned  in  defendant's  letter,  he 
has  no  (Afediett  to  rive  security  for  them.  It  seeau 
totne  that  whether  that  indudes  goods  already  snp- 
pHeder'Mlierwlae,  is  notmateriuto  Uiis  qaestieni 
for  nndoubtodly  it  indudes  goads  to  be  sfterwards 
tappiMd,  and  fherefbre  the  promise  allmdinthe 
ileenntionis  Aillyjnltifledby  what  the  deCmdaat 
pfomised.  Re  may  have  promised  something  more, 
but  he  aertsAnly  promised  that  Both  the  promise 
and  amsMertliim,  thenfere,  appear  to  me  good,  and 
I  thilric  our  Iddgmmt  ahonld  be  for  the  plaintiffs. 

WiLLiAiiarJ.— I  am  of  the  aaaseoipiaion.  I  think 
tliat;WBhent  doiag  more  vfolenoe  to  the  grammatioal 
euBSlmiUon  of  these  docnmeata  than  the  anthoritiae 
wfflwoitaM,  we  may  hbld  that  the  plaintiffs  are  en- 
titled to  jndgment. 

Talpoued,  J.— I  agree  with  my  learned  brolben. 
It  i^peMi  to  me  it  must  not  be  taken  for  naatsd 
fliat  the  word  "received"  has  rcferenoe  soUy  to 
thepaitorflititre.  It  is  in  itself  equivocal.  Bat 
When -We  look  at  the  whole  of  the  Jocaasents  which 


Jiav9«adl0. 

(Before  Jnavis,   C.J.   CaaaawBu*   Wiiiiiiaa. 

and  TALnonn,  ii.) 

Dob  lieai.  Ricbabsb  •.  Lawn. 

RiORasDer.  Lswin. 

Ko/nalary  eomttyemei — Bftet  tff  ttcrwl  itUtmaat 
made  iw  weauM aieirf  /ooMrry — JtffOemimm^ 
rulem  Bvrell's  case— IFiM  itatt^/ieimt  saorM 
le  admit  neomdary  tridmee  of  loot  dead. 

C.  tntke  tte  qf  mmrriate  to  D.  mtrtUf  tum»^/ti 
leatthold  frtmertif  le  #r«sfees/or  /Ae4em^  ^ 
*ers«y/er itfr,  n»isia[|>i  to  kertamS.  ti^mfte- 
mer  wiiniagt,  mtd  kit  sssne.  remmmder  da  km 
ilhfitimtUe  sen  J.  TUs  died  saaa  at  Jtmlf' 
laimd m  tke  itMtr't  ptmtmim,  Ikm  ilslfili'if 
fs  T.  a  tlrm»ftr,  mtd Ikam  tttai  mod  la  ttt 
but  wot  neeer  nfterteard*  kaard  of. 

JAny  year*  ^flertkie  tke  atitlarjamidktr, 
D.  mad  ker  i»mH.ia  tatUimf  tkt  mmemtmmlp 
en  efJUr  <ms<s :  kat  kariat  enisiesd  tott  O.  mdd 
R.  ike  encated  a  wtartgage  tf  Mt  piupii%<» 
h-faraeiaable  eoiuideratiam,  mad  R.  kaiiaftad 
noiame.J^  eameyed  to  Ikaaaate party, ahi  Jbi 

Held.  Is/,  tkat  tke  w^rtt  aata-ampHal  aaManHl 
amde  by  C.  eeoU  wo/,  sa  a  tamrt  ^  Urn,  4* 
deemedjraudmieat  aad  void. 

2mdly.  Tkat  tktrt  mat  t^fieiaat  tMmtf  M  ih 

4HHVVrjr* 

ani^.  T*4i/<eMai«eesMiarireeufaneea<:«sasa< 
teata.proifwaireqaindtfmm^Jortkt 
dead  aaumf  tke  foptmifkotk  Ike  t      ' 
qf  Ik*  mtrfaal  repratetUatifet  CL,  D.  i«  m. 
tlUy.  Tkat  tke  eaiMpmu*  ky  J.  tkeitmikiim 
man,  gate  a  good  UUe  atlma  agmmtt  ikatrtU^t. 
tag mader  the teUllmmt made  ky  Ji.madti^    ■ 
Uk/y.  Tkat  Ike  mor^ayokyC.  tad  •a/ltkdi 

ThelliBt  of  theae  eases  woa  aa  «alBaa  ef '4M** 
_sat  to  reoaver  certain  laesebaU  prepesty, 
befete  Mr.  Jnetioe  TslfooMl  at  tbe  UatUsa 
Assian,  in  which  a  vcedittwas  feud  far 
of  thaplaiatiff.    Tbeseoond'waaaB  aoliaBaC 
for  the  tiUoMleeds  of  the 
Swansea  before  Xr.  Jnaliee  Wtiliaaaa.  B 
verdict  was  fesmd  for  Iba  pWnliff. 
The  fects  ef  the  two  oaaea  w< 
Mrs.  Oalfaaiine  Joseph,  of  Mectbyr  1>M|.  '«*• 
had  bean  twice  previeaelpaaamed.  Mix  »tta  jMr 
Km  eve  of  a  tUitl  ■eni»ii,  ■eiweljy  eaa 


tbe  oMln  uMiti'act  between   the  pnrtiee, 
aMkHtelw  eamict  beadeahtthegiiaMfeteewaaone 
te  tha  pM  «ad^  also' for  the  intara. 


1829  an  .  . 

veyed  by  a  deed,  doted  28tb  ef  Mv  in  tkat-jatn 
certain  fireehold  and  leasafaeld  eriMes  to  tsosHM: 
for  tbe  ase  of  herself  fcr  life,  with  ■iilillM'tb 
Rkys  Morgan,  hsr  eon  by  hsrfaat  haahsaj.  *» 
lifek  lomainder  to  te  shiUrtB  af  Bkya  i 
rsmaiader  to  Uewellyn  JeaWai  n  P  _ 
borabefefemartinte.  Thirteen  days  alter  < 
waa  executed,  the  settlor  manied  David  Saamden, 
who  was  never  apprised  of '  its  ofeteooe.    The  deed 


was  retained  in  the  poaaearioa  of  Mia.  SMI 
and  thesi  dalieer«d  tosMr. 


asbertthaa, 
for  safe  custody,  wbo 
stated  It  to  Mis.  Sana*  . 
wadsfaea»d«r.  In  MW  lif  afeasond  t*ff 
Rhys  Matgnn  all  joined  in  eaaseyiaK  «ha  «Hi 
praJMrtytotanstaea  for  the  ase  as  loiai^  KhMai*. 
hoU  prepefty  In  dispoto  for  fionnrieM  and  aMbfot 
life,  raaaiiidea-  to  Bhya  Meigea  aad  .Ui-wlil 
Banna  for  Kfek  nasoiBder  to  Bhys  Moisah  i 
drea,  Tamoindcr  to  the  appoiatee  of  the- 1 
of  Rhys  Motgn'aad  bis  wife^  la  IMO  I 
died,  aad  shortly  aftar,  Mn.  Banatoe 
mottaagetothe  idefeadant;  asal  Mta.  Si 
RhysSeqsai  hoviag  bath  died  in  tba  yaar  MU. 
the  defendant  obtetaal  fewa  MlwUyn-lealfcl 
ahialato'fmBjaaeu  af  tfeepeapesty,  «sid>«aiaBS 
into  pasaMhM.  In  thesaBmyaar  the  mtimM 
Rhys  Merym  manied  Riehaada,  d 
afterwards  executed  the  ■  power  af 
hlaferoar. 

At  the  trial  of  the  aolioa  atdeltamtt 
the  eriy  evidenoe  ef  the  eetlfemeat  of 
flmt  of  Mr.Thoaiintwhadepaied  f)n>a«an 
eeaMats  battheMsaMMndnrn)ee(BdaBelt 
enthegrnoadtbat  (Mper  laaieiihadaatt 
asaeog  the  papen  of  tta  two  tnatoeeai 
preeentativsaof  David  flaaadin>aad  Bhyal 
At  tke  trial  at  Muaaiaath,' UiliuaBe  waaf/Hmtki 
piepei  search bar«BgbaenssdbfcrthalaaHtai<w* 
thaaeo— dseyesidaacesiaeaiadlliail; bntf  ~ 
jodge  held  tha*ae<«aad  w«  wtCMnd  «• 
pn^eily  driivaiad.  Laaiuinalifeeoteei 
the  diifladir tawwa toatwa  aiiialt; 
fanaer  day  KtaHaf,  a.C.,inarad  feaye 
a  i«leiaaach«Me'to'«aMr:a  i 
trial. 

eaae,  and  CklUmt>  «t.C.-aad  J 
shewed  eoase.    1st.  Ite  da 
leat  and  veM  0*  iaiMa.    A  «e»t  ef-ieviltr^ 
have  set  aside  laefaia  dead-  at  the  pm*er«f  tlnbi 
bead  guaadiiB  tmar  tJase.  (Ih^mm'e  mi^tiWma' 
man's  <  R«MMa, » ;  Oumard  ▼.  .HbaJn^Z  r 
inChaaeery, -81;)    kM  It  Is  snb«iltaa>- 
flnad  vitfMeilfeB  h 
iiMu«>ii>fiwiiO«W6t  ^ttm-* 


l«w^  to  the  atoeliaaMt  let 

aad  JNdUmg  fa  iitoftndJiHV 
B  deed  ef  l«»«aa  •»*§> 
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^_  MMiefifW,  aad«g<mv..Ktn*eH,  Co»r^434.) 
_  hough  one  voluntary  deed  cannot  avail  agaimt  a 
previous  voluntary  deed,  yet  the  circumstances  at- 
tending the  execution  of  tliesettUmcnt  of  1837  made 
th«  parties  deriving  interssts  thereunder  purchasers 
tvithin  the  statute  of  BUzabtth.  (SeoUv.  Bell,  2 
IjwiiB,  70:  FUznwuricev.  Sadler,  9  Ir.  Eq.  Rep. 
694;  aod  Vin.  Abr.  VoJ.  Coa»ey»iice,  c.  3.)  2n(Uy. 
tEtvare  was  not  sufficient  evidence  of  the  deliveriog 
oC'tbe  deed.  (Doe  d«iD.  Garnota  v.  Kuigkt,  5 
B.  &  C.  671;  Coju.  Dig.  Fait.  A.  3;  Bowker 
■».  Bvrdekin,  11  M.  «t  W.  U7.)  3rdly.  There 
ivas  not  sufficient  search  to  let  in  secondary  evi- 
deace  of  the  contents.  {Omi»y.  Claney,  6  Ir.  Eq. 
Kei>.  5.52.55S.)  4thl5'.  The  estate  and  interest  of 
ijewellyn  Jenkin,  under  the  deed  of  1829,  if  the 
deed  ehould  be  lield  to  be  found,  and  to  have  been 
TaJUd  ittit»  inception,  was  effectually  barred  by  the 
<lcad  of  18.37,  inasmuch  as  Rhys  Morgan,  the  qtuui 
tanaat  in  tail  under  the  former  deed  was  a  party  to 
tihe  latter  deed.  5thly.  Tl»e  mortgage  to  the  defend- 
ant by  Mrs.  Saunders  was  wholly  invalid,  for  if  the 
aottVement  was  good,  she  had  nothing  but  her  life 
^«I^|a  to  mortgage ;  and  if  it  was  not,  then  Saunders, 
Che  husband  was  entitled  jure  marUi  to  the  lease- 
h«id  property,  and  he  did  reduce  it  into  possession 
by  executing  the  deed  of  1837. 

Keating,  Q.C.  Grove,  and  Phiptott,  contra. 

Juivis,  C.J.  in  delivering  the  judgment  of  the 
Coart,  said,  that  with  respect  to  the  Ist  point,  it 
mM  not  competent  for  a  court  of  law  to  declare  a 
■Qcret  deed  made  by  a  woman  about  to  marry  void, 
•■an  derogation  of  the  marital  right  of  her  future 
hl|Bhand— relief  could  only  bo  obtained  in  Equity 
■ceinst  sucli  a  transaction,  at  law  it  must  prevail. 
llien  one  voluntary  settlement  conld  not  be  set  op 
■gninst  another  voluntary  settlement,  and  the  first 
mnst  prevail.  Next  with  regard  to  the  delivery  of  the 
deed  of  1829,  the  Court  was  of  opinion  sufficient 
evidence  was  given  of  its  being  completely  delivered. 
It  appeared  to  him  dnly  entered,  signed,  sealed, 
and  delivered,  and  the  case  of  H»p«  v.  Harman,  II 
Jaailt,  1,097,  had  clearly  settled  that  the  circumstance 
of  its  not  being  given  over  to  the  trustees  did  not  in- 
^mJidate  it.  With  regard  to  the  question  of  search, 
h— teyer,  the  Court  was  of  opinion  that  the  learned 
judge  >t  the  Swansea  trial  was  right,  and  that  suffi- 
dent  search  to  admit  secondan'  evidence  had  not 
b^aBjnade.  A  new  trial  would  therefore  only  be 
panted  in  the  dttinue  case  on  payment  of  costs. 
\^Wi  regard  to  the  4tb  point,  it  had  been  inge- 
Bi«adf  argued  by  Mr.  Pulbag,  that  as  Rhys  Mor- 
ftm  «•(  the  quasi  tenant  in  tail  of  the  leaseholds 
vndartke  deed  of  1829,  he  might  effectually  convey 
the  yiauetty  by  a  simple  assignment,  so  as  to  bar  the 
renaiaMr  over  to  Llewellyn  Jenkin,  and  that  such 
■wee  the  effect  of  the  deed  of  1837.  On  looking  to  the 
evidenee,  however,  it  would  be  found  that  the  legal 
estate  nee  at  that  time  in  the  trustees,  and  the  as- 
•iyaiiMat  by  Rhys  Morgan  could  not,  therefore, 
luare  the  effect  contemplated.  With  regard  to  the 
■ooitgage  by  Mrs.  Saunders,  it  was  clear  that  no 
ti(le  yeieed  to  the  defendant,  and  therefore,  but  for 
H^  conveyance  by  Llewellya  Jenkin,  the  verdict 
tea  the  plaintiff  would  be  right.  The  rules  must  be 
Siade  absolnte  to  enter  a  nonsuit  in  the  1st  case,  and 
lbs  a  new  trial  on  payment  of  costs  in  the  2nd  case. 
Rule  accordingly. 

TEINITY  TEEJI,  18M. 

Tuetday,  May  27. 

(Before  Jiavis,  C.J.  Maule,  CaEsswcLL,  and 

Talfourd,  JJ. 
'E^T  ANttLi-iN  Railway  Company  v.  The 
£astern  Counties  Railway  Company. 
Co9em»lt — Setting  atide  judgment  ligned  on  nou- 
iittuable  plea. 
Oraieder,  Q.C.  moved  for  a  rule  calling  upon  the 
pleiatiflh  to  shew  caoee  why  interlocutory  judgment 
aglMd  herein  on  the  2J)th  of  March  last  should  not 
ba,  eet'  aside  with  costs.  This  was  an  action  of 
covenant,  brought  on  a  deed  made  and  executed  for 
the  leasing  and  amalgamation  of  the  East  Anglian 
and  other  Tines  with  the  Eastern  Counties  Railway. 
The  main  covenant  in  the  deed  on  which  the  action 
had  been  brought  was  a  covenant  that  the  Eastern 
Cooaties  railway  should  pay  the  East  Anglian  the 
eoata  of  certain  bills  then  before  Parliament.  The 
taaa  sought  to  be  recovered  was  28,000/.  The  de- 
feiMlenta  pleaded  three  pleas,  and  the  plaintiffs 
a-suming  that  those  pleas  were  non-issuable,  signed 
jiuigmeDt,  which  this  motion  seeks  to  set  aside.  The 
pleas  were— 1.  A'on  ett  /actum.  2.  That  the  said 
mdenture  was  made  after  the  passing  of  a  certain  .\ct 
rf  Parliament,  8  &  9  Vict.  c.  96,  the  purpose  of  which 
Waa  to  reetrict  the  powers  theretofore  possessed  for 
|(^j|i-l»  rsilwave,  and  that  this  lease  had  been  made 
vnlaWKiUy.  tMAVLE,  J.— The  object  of  pleading 
iajuably  is  this,  tliat  you  shall  not  entangle  your 
opponent  by  matter  not  material  to  the  substance  of 
tfie  case.]  3.  That  the  indenture  was  made  after 
Hm  passing  of  the  said  Act;  and  that  tlie  East 
Aoelian  Railway  Company  were  unable  to  obtain  the 
MUdActa  of  Parliament,  and  had  abandoned  further 


endeavours  to  obtain  them.  4^  Tint  the  shareheldcrs 
never  consented  to  the  lease  or  amalgamation, 
though  their  consent  was  necessary.  It  is  contended 
that  these  companies  were  never  incorporated  for  the 
purpose  expressed  as  that  to  be  earned  out  by  the 
indenture.  In  the  next  place,  to  make  the  indenture 
valid,  the  assent  of  all  the  shsrehohiers  is  necessary. 
(He  cited  a  MS.  case,  Jaekton  v.  Tie  CAarimg- 
crou.bridge  Company.)  [Jervis.  C.J.— You  may 
take  a  rule  to  shew  cause,  but  only  on  payment  of 
costs.]  I  move  on  the  ground  of  irregularity, 
and  therefore  ought  to  Ixave  the  rule  otherwise.  The 
question  is,  whether  the  plaintif&  ought  to  have 
signed  judgment .'  They  might,  perhaps,  hav«  de- 
murred; and  the  question  arises,  they  not  having 
taken  that  course,  whether  what  they  have  done  ia 
not  irregular.  The  Court,  therefore,  on  these  con- 
siderations, should  give  the  rule  without  attaching 
such  a  condition. 

By  the  Court.— If  you  have  an  affidavit  of  merits 
you  may  take  the  rule  generally. 

Crowder. — We  have  an  affidavit  of  merits. 

Aajemri. 

Wedneedey,  May  28. 
Wilson  r.  Franklin,  Executor,  &c. 
Couniy  Court— Exeem  of  jurisdiction— Set  of. 
Where  the  plaintiff's  account  exceeded  the  limit  of 
the  County  Court  jurisdiction,  and  he  sought  to 
bring  it  within,  by  proving  an  agreement   that 
cross  accounts  were  to  be  set  off  between  him  and 
the  defendant's  testator  (the  defendant  being  sued 
as  executor),  and  the  judge  of  the  County  Court 
proceeded  on  that  view  of  the  case,  and  found 
for  the  plaintiff,  but  there  being  no  evidence  of 
any  binding  agreement  to  that  effect,  this  Court 
granted  a  prohibition  to  restrain  all  further  pro- 
ceedings in  the  County  Court. 
Gray  shewed  cause  against  a  rule  ni«i  for  aprohi- 
bition  to  the  judge  of  the  Shropshire  County  Court, 
obtained  on  the  ground  that  the  sum  claimed  ex- 
ceeded the  jurisdiction,  and  that  it  had  in  fact  been 
brought  within  the  jurisdiction  by  a  set-off.     (Bes- 
wiek  V.  Capper,  7  C.B.  699.)     It  appeared  that  the 
defendant  was  sued  as  the  executor  of  George  Frank- 
lin, and  the  particulars  attached  to  the  plaint  shewed 
a  snm  due  to  the  plaintiff  of  96/.  19s.  fid.  and  at  the 
foot  thereof  was  written,  "  1850,  Jan.  30.    Received 
by     cash,     .S/.;    ditto    by    Mr.    Franklm's    bill, 
45/.    18s.   6d."     There  was    a    further   charge   of 
10/.   10s.    for    attendances,  but  that  amount  was 
abandoned  to  bring  the  rase  within  the  jurisdic 
tion.    The  defendant's  affidavit  stated  that  there 
never    had  been   since    the  testator's  death,   nor, 
to  the  belief  of  the  defend|ant,  during  his  Irfiethne, 
any  agreement  that  the  two  bills  should  be  set  off, 
nor  any  balance  struck  ;   and  that  at  the  trial  the 
plaintiflf  admitted  that  no  balance  had  been  ascer- 
tained  or  agreed  upon,  and  proved  an  existing  debt 
of  102/.  9s.  6d.  due  to  him.    It  was  objected,  that 
the  judge  of  the  County  Court  had  no  jurisdiction  in 
the  case,  and  that  the  debt  could  not  be  reduced  by 
set  off,  to  give  jurisdiction ;  but  the  judge  overruled 
the  objection,  and  gave  judgment  for  40/.  17s.  lid. 
The  plaintiff  pro<luced  affidavits  to  shew  that  there 
had  been  a  previous  agreement  between  the  plaintiff 
and  the  testator  to  set  off  their  respective  accounts 
against  each  other,  and  to  shew  that  this  question  had 
been  discussed  before  the  judge,  and  that  he  had 
determined  it  in  favour  of  the  plaintiff,  and  that  his 
adjudication  proceeded  upon  this  view  of  that  faxt. 
Phipson,  in  support  of  the  rule. 
The  argument  was  mainly  confined  to  the  point 
whether  the  affidavits  on  the  part  of  the  plaintiff 
established  the  fact  of  an  agreement  belrween  the 
plaintiff  and  the  testator,  that  their  respective  claims 
against  each  other  should  be  set  off.    The  case  of 
Thompson  v.  Ingham,  19  Law  J.   189,  Q.B.   was 
cited. 

Jervis,  C.J. — It  is  unnecessary  to  consider  what 
ought  to  be  the  rule  where  the  judge  of  a  County  Court 
has  determined  the  fact  of  the  existence  of  such  an 
agreement  on  conflicting  evidence,  for  in  this  case 
there  was  no  conflicting  evidence  at  all.  The  plain- 
tiffs account  exceeded  the  limit  of  the  jurisdiction  of 
the  County  Court,  and  there  was  no  evidence  of  any 
binding  agreement  for  a  set  off. 

Rule  absolute. 

BC8IKESS  OF  THE  AVEEK. 

TRINITY  TERM. 

Tuesday,  Mat/  27. 

(Before  Jzavis,  C.J.  MjtcLS,  Crssswzll,  and  Txi- 

rouBD,  JJ.) 

Jakes  e.  Whitbread. — This  was  a  feigned  issue,  tried 

at  the   Bittings  for  Westminster,  in   Eajter  Term,  before 

Maule,  J.     verdict  for  the  plaintiff.    Mifler,  Serjt.  now 

applied  to  the  Court  to  allow  the  case  to  stand  over  till 

Thursday,  the  other  side  consenting.    It  was  necessary  to 

mentioQ  the  case,  as  the  rule  waa  returnable  t«.day. 

Stand*  ODtfr. 
LivisKB  r.  HBAmWAiTR. — Qifard  moTcd  to  enlarge  a 
peremptoiy  undertaking  to  earry  down  the  cause  to  trial, 
on  the  ground  of  the  absence  of  a  material  witness  in  Ire. 
land.    Jlli^is,  C.J.— You  may  take  a  iule  to  shew  cause. 

Rulf  niti. 
Jowisov  V.  Wnioir. — Joyce  moved  herein  for  leave  to 


n«i^aige  aptresipUry  on^trtaking.  A  witneaa ha41>lwaTi 
ROMg^itiQ  ram,  undar  the  name  of^Bull,  and  it.h4d;j^s 
transpired  that  his  nana  was  BaJlaok.  There  ww,nf.i 
doubt  he  would  now  be  found.  Jvavis,  C.J.— Take  •  ralfi. 
t«  ^hew  cause.  Suit  friitv 

ITediMsday,  May  98. 

BocavoaV't^.  FAi>AiriooLAS. —  Wordmeofik  movad 'fonas 
rule  ntit  t«  diseh|U|i8  tke  rule  for  a  special  jury  herahla, 
{Plulpt  V.  KtiUp,  4  So.  X.  C.  37».)  Sofc  wa, 

GsiHAU  I'.  Hinjooi).— foweW  rooved  to  postpone  thft:^ 
triaL  on^  the  ground  of  the  absence  of  a  matoiial  witneso^ 
fov  the  defendABt.  The  Court  advised  the  defendant  to  gf^; 
ta^obaaibers  for  a  peremptory  summons  for  the  .ibUowini^ 
day,  aa  the  caa«  was  for  trial  on  the  30th. 

Diws  c.  £n«v.— .&rutyr«y  and  S<Mn<r  ahawed  cawitu 
asd  W.  B.  Wattm  and  Mnitty  supported  the  rule  to  a«tr, 
aside  the  verdict  herein.  Cur.  adv.  rviC<. 


eouwr  or  axoaaQvas, 

Beported  by  nisiuoE  BiiuY  and  C.  J.  B. 
Esgra.  Barriatera-at-Iaw. 


IVidcy./aa,  17.  ;..'.) 

Rau.1  V.  Dennistovn. 

BiUof£xchanffe — Agreement  before  its  eirtulafiomi 

between  drawer  and  acceptor  that  bills  sh4)uU  tet) 

emueUtd. 

/a  an  action  up<m  a. bill  of  exchange  d^mdamli 

pleaded  that  brfort  circulation  of  the  billitMem^ 

agreed  between  the  drawer  and  acceptor  ofitt. 

■  that  the  bill  should  be  cancelled,  and  that  titt- 

then  holder,  who  accepted  the  part  of  the  biUfmtf 

the  drawer,  should  return  it  to  the  acceptor  ftttr 

the  purpose  (J  being  cancelled,  and  therefsrt  thm> 

accepted  part  was  relumed  cancelled,  and  ti^ 

bill  beeame  wheiiy  void.    The  jury  found  tkeptem 

proved,  and  gave  their  verdict  for  the  drfendafttc 

Held  by  the  Court  they  were  right  in  so  doing,  anit 

that  the  evidence  warranted  the  verdict. 

This  case  was  tried  before  the  Cliief  fioraa  att 

Guildhall,  when  some  of  the  issues  were  found  fimi 

the  plaintiff,  aod  others  for  the  defendant;   itwa«i 

arranged  to  come  before  the  court  as  a  special  cua> 

upon  the  facts,  which  appear  so  fully  set  out  ia  thaj 

following  judgment,  that  it  becomes  unneceuuy,ta-. 

state  them  here. 

Crowder,  Q.C.  argued  for  the  pUintifi^  and  Nik. 
ferred  to  1  &  2  Geo.  4,  c.  78;  Pearian  v.  Dla^Off^ 
and  Mason  v.  Hunt,  Doug.  297,  235. 

Crompton,  foi  the  defeodaiits,  cited  Grant  *t^ 
Hunt,  1  C.B.  44;  Bvles  on  Bills,  184;  Fiaitlit  «•, 
Herring,  3  Bing.  S'.  C. ;  Rees  v.  Warwick,  2  ik,- 
&  Aid.  113;  and  Archer  t.  Bank  of  Ireland,  lit 
M.  &  W.  Cur.  adv.  mUi. 

Tuesday,  May  13.  —  Pollock,  C.B.  deUver«di!f 
judgment. — This  was  an  action  of  assumpsit  uponi 
six  foreign  bills  of  exchange.  The  bills  of  exehMnai 
were  all  drawn  by  one  .Alexander  Shiru  on  the  da*.. 
fendant  in  the  month  of  November,  1841,  fnvaiieiUff 
sums,  from  30U/.  upwards  to  835/.  There  was  alaai 
a  count  upon  an  account  stated.  As  to  the  firstbil^^ 
the  defendants  pleaded  payment  into  court  of  dw 
full  amount  of  that  bill  together  with  interest,  whidbt 
the  plaintiff  accepted.  There  were  38  other  pUai  .tiai 
the  different  counts  of  the  declaration,  denying  -thej! 
drawing,  the  acceptance,  and  the  indorseraenioflhai 
bills  respectively.  The  sixth  plea,  which  is  a  plea  a^j 
to  the  second  count,  averred  that  before  the  eirouw 
lotion  of  the  bill  of  exchange  in  that  count  aattj 
tinned,  it  was  agreed  between  the  drawer  and  acoep*J 
tor  that  the  biU  of  exchange  should  be  canceUa4f^ 
and  that  Glyn  and  Co.  who  accepted  the  part  of  tha>.> 
bill  for  the  drawer,  should  return  it  to  the  aceeptt** 
for  the  purpose  of  being  cancelled,  and  thenap«»i 
the  accepted  part  was  returned  cancelled,  aadi 
the  bill  became  wholly  void.  A  similar  deCauft> 
was  somewhat  differently,  but  more  speaiallf, , 
stated  in  the  7th  plea,  but  no  evidence  of  tUa> 
plea  was  given.  The  12th  and  13th  pleas  weiax 
simihur  pleas  to  the  third  bill;  the  18th  aad,; 
19th  to  the  4th  bill;  the  25th  aod  26th  plea*  t». 
the  5th  bill ;  and  the,  32itd  and  33rd  to  the  6th  in&i 
"There  were  also  some  pleas  of  set  off,  and  a  speeiall 
set-off  payment,  to  which  it  is  not  necessary  fwthMJ>( 
to  advert.  The  replication  to  the  6th,  7th,  and  lithii, 
and  other  pleas  above  particularised,  was  de  inturiat. 
It  was  admitted  that  the  plaintiff  was  answered  aa  *my 
the  5th  bill,  and  the  material  question  in  the  canM< 
arose  from  the  several  pleas  before  mentioned  ta" 
each  of  the  other  bills ;  it  is  in  effect  the  same  as  t«o 
all.  The  case  statea,  that  in  the  year  1844,  AlexvJ 
ander  Shiias,  the  drawer  of  the  bills  in  questiaiv .' 
carried  on  business  as  a  merchant  at  Trieste,  partl^r- 
on  his  own  account  and  partly  as  the  agent  ana.' 
correspondent  of  Messrs.  Dennistoun,  of  Livef-. 
pool  and  Glasgow,  the  defendants,  with  whom  i» 
was  engaged  in  large  mercantile  transactionB,  and 
he  was  in  the  habit  of  making  remittances  to  them 
fi-om  time  to  time,  and  of  drawing  on  them  for  largo 
amounts.  The  bills  in  the  declaration  were  part  of  i 
a  series  of  bills  which  Shiras  drew  upon  the  defend*.' 
ants  at  the  latter  end  of  1841 :  at  the  time  of  draw* . 
ing  these  bills  the  defendants  were  in  advance  tav 
Shiras  to  the  amount  of  upwards  of  30.000/.  and  hadi 
no  fiinds  in  their  hands  to  meet  the  .^aid  bills  in  ths" 
declaration  mentioned.   The  first  part  of  these  Senas' 
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oTMkint  pmaotad  bfth*  tanrartothsdefaid- 
aBli  ht  mBeeftKaae,  with  dlreetluM  to  Mod  Aem  ta 
iStmn.  GItii,  HiBftx,  and  Co.  ia  London,  tiie 
MvdaBta'buken.tobeliddbr  thomatthe  dk. 
pd^onof  the  hoUer  of  theMooadi;  the  lecanda 
mtn  naiodeted  it  TVieete,  nan,  and  ebevhera ; 
«id  Cdt  the  iiMitei  facility  of  negodatlon  and  con- 
venience of  the  holder,  they  were  addieeaed  at  Ihe 
fcotto  Mavs.  DenniitoonMiaTablein  London,  the 
tat  with  Meana.  GBrn,  Halibx.  and  Co.  The 
loll  puportinK  to  be  ttie  leoond  part  on  which 
the  action  waa  Draocfat,  were  negoaated  by  Siiraa 
wifli  Armtein  ana  Edcdea,  of  Vienna,  and 
othen  with  Meivs.  Lnnatto,  merthanta  at 
TMaate,  and  another  with  an  insonnca  com- 
pany at  Trieate.  Eadi  of  dieee  biDs  was  in- 
donad  to  tiw  above  uaaliw  by  Shiiaa  tot  valne  re- 
oeirad  by  Iiim.  At  the  time  of  the  negodation  of 
Hiiiaa  repieaented  to  each  of  the  abore 
I  tiiat  tlie  first  part  lud  been  abeady  accepted 
by  the  defendant,  and  each  of  flie  aboTe  parties 
tidk  the  abore  biHs  aa  the  seconds  of  biHs  of  wiiich 
the  ifarst  had  been  remitted  to  Ba^and  for  aeoept- 
sswe.  TIm  defendants,  by  letten  of  tiie  Srd  and 
8th  of  Deoember,  addieseed  to  Sldiaa,  annonnoed 
tiiat  fliey  had  iionoared  all  tlie  drafts  tiiat  came  to 
laiid,  and  that  they  shoald  honoor  tiie  otiiers  wldch 
asil^  be  pteeentad,  and  a  mcmorandnm  of  accept' 
•noe  was  written  acroas  them,  and  tiiey  were  trans- 
mitted to  Oiyn  and  Compun  to  be  held  at  the 
disposition  of  the  hMen  of  the  seconds;  the 
t  in  some  of  tiie  comts  mentioned,  were  m- 
Shiiaa  on  the  21st  of  Deeemlier,  otihers 
mgoa  the'22nd  and  23id  of  December,  to  the  inter- 
laiiillafr  indorseee  mentioned,  who  had  no  know- 
ledge of  the  cooespondence  beyond  tiie  repreeenta- 
tloB  <rf  Shiias,  that  the  «rst  parts  of  the  bills  had 
beoi  aooqitod,  and  the  bills  were  afterwards  in- 
donedaa  mentioned  in  the  declaration.  At  the 
time  of  remitting  tiie  firsts  to  tiie  defendants, 
Sbiras  had  remitted  tiie  seconda  to  Foulds  and 
Company,  of  ftris,  indorsed  to  them  for  the  por- 
Boaa  of  HJsoflnnt ;  tiieee  seuoiids  were  letiuued  by 
mddi  and  Company,  who  did  not  diaeoont  them : 
toaae  ware  recdved  by  SUraa  on  tlia  8th  of  Decem- 
ber, and  some  en  tite  I3lh  of  Deoember,  and  were 
ffiiT"*^  by  Sliiras  befere  he  remitted  tiie  seconds 
wUdi  were  so  indorsed,  as  before  mentioned,  to  the 
rUh-«Mfc  On  the  4th  of  December,  Sbiras  wrote 
ibe  foDoirinK  lettsis,  one  to  Mesoa.  Glyn  and 
Company,  tte  otiier  to  tin  deftadant;  that  to 
GHvn  WM  aa  IbBows  :  "  Trieste,  4tti 
_  er,  1841.  Gentiemen, — I  beg  yon  will,  npon 

th>  wes^  of  fliis,  hand  to  Messrs,  Dennistonn  and 
Caaapany,  of  Lirerpoirf,  all  the  firsts  of  ezsfaange 
in  yoor  hands  drawn  by  ma  on  tile  said  gentia- 
aaa.  and  handed  Itr  them  to  yoa,  to  be  hdd 
at  the  dkpoaition  of  tlie  seccads.''  Hiat  to 
tha  defendants  was  aa  (oUowa:— "Sinee  addreasing 
yon,  tiierehaa  been  no  change  in  hwineai,  the  parties 
to  whom  I  sent  seconds  of  my  drafta  on  yon  to  yoor 
own  order  inform  me  that  they  wiU  not  negotiate 
aaosn  of  tiisai,  and  I  bare  menty  to  inqaeat  that 
t  win  iutxact  Kessrs.  Gtyn  and  Co.  to  retam  all 

I  ^awn  by  me  whiA  may 

In  the  hands  of  said  bankers.'^ 

tiie  dn  prsTioasly,_  Sbiras 


K 


nncalled  for 
On  the  day  of  tiie 
AOa  of  thia  latter,  or  tiie  day  prsrionsly,  T ' 
noBtni  fartalligenoe  Oat  Measn.  FonMa 
Oppsnheim  had  rafased  tlie  aeceptaaea  of  his  bills 
OB  tbam,  as  after  mentioned.  On  tiie  7th  of  Deoem- 
ber, SUna  again  adteasad  the  defendanta,  aa 
fcBowe:— "Lsaming  that  tiie  paitiea  to  whom  I 
fai»«  iwdorasd  seterat  of  my  drafts  on  you  w« 
«Mh  cwmltliiJ  with  Bogers  and  Co.  of  UtTre,  and 
Baoiineire,  of  Bordeaaz,  aa  a  aieaauie  of  precaution 
I  wrote  last  post  to  Gljn  and  Co.  to  return  you 
laiiiiliatrij  aJl  Ulls  in  their  hands  whioh  remained 
iHirrl**^  for  J  knowing  to.^y  that  my  fears  were 
gNnndlsat,  I  addvsm  Mean.  Glyn  and  Co.  to 
nnaal  tlMiae  lualimlhais,  and  abonid  ther  hare  le- 
turnsii  yon  any  of  yoor  aiTaptanrw,  Unoly  rqilace 
them  fai  tiieir  Iwnda  to  be  held  at  tha  disposition  of 
tlwaaoanda."  Meaars.  Gtyn  and  Co.  reoeiml  the 
latfer  of  Shina  on  tiie  l&tii  of  December,  and  in 
aaiiaaiiir  of  it  npon  tliat  day  remitted  to  the  de- 
lanlsiit  tiie  biOa  m  qneation}  they  were  reeeired  by 
tha  dtfendants  at  Liverpool  OB  tha  ICth  of  Deoem- 
liar,  and  on  the  aame  day  they  rectired  the  above 
latter  from  Shires,  dated  the  4th  of  Deeeober,  1841. 
Ob  ^  same  16tii  of  December,  the  defendenta 
wiototo  Messrs.  Glyn,  aeknowleddng  the  receipt 
«f  flie  bQls,  and  informing  them  of  the  cancdktion. 
On  the  18tii  of  Deoember,  thay  rscsifad  Sbins's 
lettsr  of  Oe  7tii  of  Deoember,  aa  abvre  set  oBt,  and 
(aplied  to  it  on  the  18lh.aa  follows:— "We  had  tills 
nltaaora  yerterday,  and  have  to-day  received  yonr 
lhraarafae7aiinaL  As  we  stated  on  tha  16tii,  tiie 
fltat  of  yonr  dralka  which  Oitrn  and  Co.  retomed  to 
B^  were  fanasediataly  omcdled,  and  it  woold  hardly 
4a,  thsMfon,  to  reissue  tiiem  in  their  present  state; 
■Bt  wa>ava  to-day  written  to  Ohm  and  Co.  ex. 
t%Nt  «M«.  "d  raqnsetiug  them  to  refcr  tiie 
Mlien  of  the  seconds  to  nmkta  Oey  are  presented 
tettam.  In  no  inrtaaoa  bnt  timt  of  Baring,  Bro- 
,  aadCo.  hMa  tha  holdM  of  saeoBda  pmtestad 


tbam  OB  preaentation  to  GWn  and  Co.  and  not  find- 
ing tha  Wats  tliare,  ao  we  hope  that  no  additionai 
expanse  laay  be  incnrred  from  the  canrdKiig  the 
firats."  On  tlie  srgnment  before  ns  it  was  conUmded, 
on  the  pert  of  the  plaintiff,  that  the  defendants  had 
sceaptso  tte  UUs  of  exehann,  as  undonbtedly  they 
had,  and  that  the  fects  wbidi  were  stated  did  not 
joatrfy  tiie  finding  at  the  jnry  that  tbey  were  after- 
wards canedled,  for  tliat  it  was  arread,  first,  that  the 
letter  of  the  4th  of  December  did  not  antiiorixe  the 
defendants  to  eancd  tiieir  aeceptancec.  wUeh  tiier 
did  on  the  Ifilh  of  December;  and  that  altboack 
tiiey  did  caned  the  aoceptanoee  on  the  fiueof  ue 
bilb,  they  did  not  and  conld  not  caned  tiie  accept- 
ances by  the  letters  of  tiie  hd  and  8tii  of  Deoember, 
wfaidi  were  in  themeelves  a  eomplete  aoceptahee. 
Seccmdly,  it  was  oontaaded  that  flie  aeceptancea 
conld  not  be  reroked  with  reepeet  to  tiie  pUntiflk, 
who  were  bdders  for  Taloe,  and  without  notice ;  and, 
tUrdIy,Ifliat  the  letter  of  the  I8th  of  December  above 
mentioned  was  a  new  acceptance,  and  that  that  ac- 
oe|rtanee  had  never  been  revoked.  We  an  of  opinion 
that  the  finding  of  tiie  jory,  that  the  two  letters  of 
the  4th  of  December,  I84I,  were  sent  by  the  drawer 
for  the  porpose  of  the  acceptances  being  cancdled  by 
the  defendants,  vras  fbUy  vrarranted  by  the  evidence. 
VTe  have  no  doubt  on  we  meaning  of  thoae  lettera, 
that  tlie  afofiptanw should  be  cancelled;  and  they 
having  been  so  cancelled,  the  obligation  of  the  accep- 
tors, uid  the  bills  thmtudvea,  were  put  an  end  to  with 
respect  to  Shiraa,  and  all  penons  claiming  sabse- 
qnentiy  under  bim.  Astoanvperaonswhohadthaa 
acquired  an  interest  inthoeebills,  the  owners  of  the 
then  existing  seconds,  the  act  of  the  drfendanta  and 
Sbiras  in  pattiiic  an  end  to  tiie  acoeptancee  wonid 
have  no  eoect ;  but  neither  Foulds  and  Co. ,  nor  any 
other  person  then,  had  any  interest  in  those  bills, 
and  it  waa  perfbctiy  competent  for  the  defendants 
and  Shiias,  to  put  an  end  to  the  obligation,  whidi 
tlie  defendanta  had  oontraetad  by  tlieir  acceptanoee. 
The  letter  of  the  4th  of  December  refers  only  to  the 
firsts  of  the  bills,  and  by  implication  directs  the  ac- 
oeptancee on  the  feoe  of  them  to  be  caiioelled,and 
does  not  refer  to  the  lettera  of  the  Srd  and  the  8th, 
which  oonld  not  possibly  be  known  to  the  writer; 
but  these  letters,  as  Mr.  Crompton  contended,  are 
ratlwr  the  namtiTe'Df  the  previous  aeceptancea  than 
the  acceptances  tiienisdves,  and  the  cancellation  of 
the  aeceptancea  in  tlie  bills  to  which  they  refer,  put 
en  end  to  the  obligation  as  between  Shiiaa  and  the 
defendant  altogather.  Witii  respect  to  the  sugges- 
tion  on  the  part  of  the  plaintiff  that  the  bills  were 
again  accepted  by  tin  tetter  of  the  18th  of  Decem- 
ber, it  ia  sulScient  to  say  that  the  orifind  Accept- 
ances being  answered  by  the  sixth  plea,  it  is  not  com- 
petent to  toe  plaintiff  to  resort  to  a  second  aooept- 
anca  without  a  new  assignment,  which  wodd  give  to 
ttie  defendants  an  opportnnity  of  preaenting  any  de- 
iianoe  they  might  have  to  such  second  acceptance. 
We  mndi  doubt  whether  the  letter  of  the  18th  of 
December  was  vrrittan  under  sudi  a  fdl  communica- 
tion of  all  the  fects  of  the  oese,  as  would  have  ren- 
dered it  available  as  an  acceptance ;  but  whether  that 
be  so  or  not,  the  question  cannot  be  raised  np<m  the 
pleadinga  in  their  present  siiape,  as  the  only  accept- 
ance stated  in.  the  dedaiation  is  one  avernd  in  the 
plena,  and  proved  by  the  evidence,  and  found  by  the 
jury  to  have  been  cancelled.  Nor  ia  it  necessary  to 
say,  whether,  if  the  letter  bad  so  operated,  the 
drawing  of  the  new  seconds  by  Sbiras,  and  the  in- 
dorsement to  tiie  pldntiff  of  those  seconds  woold 
have  given  a  vdid  title  to  sue.  We  do  not  think  the 
defendanta  can  avail  themadvesof  the36th,37th,38th, 
and  39th  plena,  and  upon  tiie  whole  our  judgment  is, 
that  the  venBct  be  eirtered  for  the  defendants  npon 
tiie  7th,  13tii.  19tii,  aetii,  and  3Srd  pleas,  and  for  tiM 
plaintiff  on  tiie  leaidue. 

}W*^,  ifay  3. 

(Before  Alosbson,  B.  sitting  alone  in  flie  Exchequer 

Chamber.) 

Fbt  e.  Whittls. 

Couniw  Otwrt—8ufgttli»it — FWrm  qfi^ffUmil. 

drprivt  a  pl^tif  of  eotU,  tmitr  tit  Onmlw 
OmrtiAefiS  »r  10  Viet.  e.  95,  sect.  128aid  129), 
•wtf  all*gt  wUk  oertainty  and  precision  that  tie 
pMmtH^  did  net  at  the  time  if  the  eommenet- 
ment  q/*  the  aetiam  dwelt  more  ikma  tteealg  milie 
firom  the  drfeaimei  I  emd  where  the  affldearit 
ttaUd  that  thepUMifat  the  time  nf  the  eeai- 
auneewunt  of  the  aelioa  dwelt  at  Birmiathaat, 
which  <s  letlMa  twenty  atileefrom  Woherhaatp- 
Urn,  the  place  where  the  d^eadaat  dwelt  mtd 
tarried  ea  Mrtnimsss  at  the  time  thie  actiom  wai 
coaisigacrrf- 
Held  ianMeient,  ae  not  ehewinf  dietinetlr  that  the 
plaint^  mtd  drfendmU  dwelt  witkia  twetUnmilee 
tf  each  other  at  the  tiau  the  aetiea  wai  coat- 


Wot  tiM  report,  the  reader  is 


»»»a,U^ 


JlsMlsy,Af;sr&- 

Tnx  MaBaoia  or  CaAXBoa  ».  Tan  CtatMa^ 

sioKsna  or  Inuutd  Sstbkus. 
Staaip  Act  (13  If  14  Viet.  e.  Viy-Appe^fiem  tke 
deeiMo»(ifthe  Oiaiiiifeatii  la  He  nmlefBa. 


gagmamdotherimtamtraatee^ntmlpl.^iOl^mL 
(B.  hanaghrforeeatttftheeataitafalmtepet' 
iUm^ftheieteamrf  which  he  warn  lemamtiem 
ta  remaiader  for  the  par]foee  q^ 
jNBrf  ^that  emm)  ;  ae  pnce  or  p  , 

IMS  etipniated  to  ie  paid  ha  B.  er  a  U  A.  hat 
the  deiU  qfA.  mre  to  hepaU^m^  eftke  ramte 
aad  profite  by  B.  and  C.  Tit  Okmaoriascra 
were  ^fopimon  that  ae  the  eetatt*  were  taampad 
eabfeetto  the  aiortpaae,  tec.  the  dead  oafU  ttie 
ttimptd  with  aa  ad  valorem  staaip  aysa  tie 


aatoimt  qfthoee  eharpee  at  iftiefmrehaot.miaif 
had  heta  to  that  aaueatt : 
UM,  hp  the  Court  <^  Bx.  vfaa  appemi /nm  Us 
deterauaaiiem  of  the  Oamainasani,  aadiv  the  U 
«aWI4  yiief.e.97.a.lS,<*<na«^f<aiaisaa«iwn^ 
f  Ae  Cbamusrieaera  war  wroag .-  that  im  the  daem 
which  it  to  d^iae  what  it  the  rsnsiift'i  atim  sr 
pwrchaie  meary,  the  terau  "  ta  he  paid  hp  thi 
pmrchattrt"  mesa  where  it  it  elipmlatrd  th^  ht 
utopapitt  the  praaitiaa  appliee  amip  to  Oav 
easst  iMers,  ia  connAraltsa  q^<*'  cmteepmteif 
theeetate,theveadetagreee  ta  pap  a  eertaiaeem 
to  the  atorlpaftt,  or  other  iaramirmiiw,-  mtmt 
the  ptarehater  does  not  U»d  himttjflapap  it,  hat 


it  lift  to  nap  it  or  not,  at  he  pitaem,  ittmamthe 
a  part  ^the  eeniideralion  atanep. 
In  an  appeal  from  the  dUei  minalian  eftia  Cam. 
w<aii»ii«rs,  weier  the  aheae  Act.  the  ^pipsBsal 
hat  the  ruht  to  hegia.  Per  Parhe.  Plait,  aai 
Martin.  BB.  Poltoeh.  aB.  ditamtieatt.  Jml 
(Jbp  the  whole  Coart)  that  the  Orman  ie  adiOed 
to  a  general  reply. 

Thia  was  an  apped  by  the  Maiqais  of  Chsadaa 
against  the  determination  of  the  Cemaviaaioams  «l 
Inland  Revenue,  under  tiie  Utii  and  I4th  Viet.  c.  97, 
entitled  "  An  Act  to  repeal  cortaiB  sta^  datiaat 
aad  to  grant  otheia  in  liaa  tkctaeC  and  to  aaaaBrf  lh* 
lavrarebtingtothesiampdntiss.''  TWI«fcl 
for  removing  doubts  as  to  ths  saBiiiea«^  af  i 
duty  paid  on  deeds,  enacts  ttat  when 

inetrument  liable  to  stamp  duty,  whetiieri . 

stamped  or  otherwise,  shall  be  pnseated  to  tiie  Cnsn- 
missioners  of  Inland  Bevenne  St  thdr  o•o^  aai  lia 
party  presenting  the  saase  shall  deabn  to  havn  An 
opinion  of  the  said  commiasionen  aa  to  tiie  alasap 
duty  with  whid  audi  deed  or  iaatrameat;  in 
their  judgment,  ia  oliargeable,  and  ahaB  tadar 
and  pay  to  the  said  commiaajnaeri  a  fee  of 
10s.  (wiiioh  shall  be  accounted  for,  sad  asid 
over  as  part  of  her  M^esty's  revenaa  ariaaglram 
stamp  duties),  it  shall  be  lawfol  for  tte  said 
oommissianers,  and  they  are  hereby  leqaaad  to 
assess  snd  charge  the  stamp  duty  to  which  in  thiir 
judgment  sudi  deed  or  instrument  is  liable  and  apsa 
payment  of  ttie  stamp  duty  so  assessed 
by  them,  or,  in  tlie  case  of  a  deed  or 
insufficienUy  stamped,  of  such  a  aaa 


with  the  stamp  duty  already  paid  theawoB,  ahi£  be 
equd  to  the  duty  ao  anciaw  and  duagad. 


payment  also  of  the  amount,  if  any,  psyaiiie  by  way 
of  pendty  on  slamming  sadi  deed  or  inalnmaai^  to 
stamp  such  deed  or  mstmmsnt  witii  the  proper  sin 


liis  case  is  foOy  reported  at  page  98,  col.  3,  but 
the  title  of  it  having  been  then  accidentally  oaaitted, 
it  has  been  deemed  dedrable,  for  the  sake  of 
readier  refenaoa,  to  repeat  tha  head-note  hare. 


or  stampa,  denoting  the  amount  of  the  i 
and  thereupon,  or  if  the  foil  stair~  '^ 

the  judgment  of  the  said  comn        

or  instmment  diall  be  liable  shaH  have  basa  pra- 
viondy  paid  and  denoted  npon  the  itiiae  ia  aasana 
sforesaid,  tlie  said  commissioners  shall  isaptsm  npaa 
snoh  deed  or  instrument  a  particular  ataaap  to  he 
provided  by  them  for  that  pnrpoa^  with  each  i 
or  words,  or  device  or  symlml  umscob  aa  they  i 
think  proper  hi  that  behalf,  aad  such  laat  Tiinmirii 
atamp  shall  be  deemed  and  taken  to  iHuifi  wad  de- 
note that  the  fhll  amoont  of  stamp  duty  vnth  wUA 
such  deed  or  instnunent  ia  by  law  rhaniaWaJM 
been  paid,  and  every  deed  or  instrameot  apoa  wikh 
the  same  shall  be  impreeeed  shall  bedeeaaed  to  have 
been  duly  stamped,  and  shall  be  reedvable  ia  evi- 
dence in  all  Coortaof  Law  or  Equity,  mil  ailhst sail 
ing  any  objection  made  to  tiie  same  as  beioc  iaaaA- 
cieiatiy  stamped ;  mva  and  except  that  aaeh  IsM- 
mentioned  stamp  shall  not  be  impresaed  apua  aay 
deed  or  faietniment  chaigeable  with  adewtorsas^idy 
nnder  or  by  refsrence  to  the  head  of  hood  or  mort- 
gage in  the  schedule  to  this  Act  where  the  aaaais 
made  sa  a  security  tsr  the  payment  or  trwmlcr  or  1^ 
transfer  of  money  or  atodc  witiioBt  any  liaaSt  ae  to 
the  amount  thereof;  and  provided  ahray%  that 
nothing  herein  contained  shaH  be  deeesej  or  eoa- 
stmsd  to  extend,  to  require,  or  antiunise  the  said 
eoramissfoners  to  stamp,  aa  bat  sforeasad,  any 
piobato  of  a  irin  or  lettatl  of  admadatntton,  arte 
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■p,  w  last  •fonaud,  uaj  deed  or  butrnBent 
r  the  sicninic  or  ezecatton  Qtereol  ia  iny 
gaae  in  whiai  flie  itarapins  tiieraof  if  ezpnwly 
prohibited  by  any  law  in  fone.  Seetiaii  15 
jziacts>  that  if  the  party  prmwi^ing  inch  deed  or 
lutnaaaat  to  the  laid  oominiiai<»en,  u  afore- 
ladd,  for  thair  opfauon  aa  to  the  stamp  duty  with 
vhidi  the  same  is  chargeable,  sliall  oedare  him- 
elf  diaeatisfled  with  the  determination  made  by  them 
n  that  behalf,  it  shall  be  lawfiil  for  such  party,  npon 
■ayinc  the  amount  of  the  stamp  doty  aaxirain(  to 
ndi  determinatioD,  and  dcnodtiiiK  with  the  said 
ommiaaionera  die  fom  of  f<nty  shillings  for  coats 
ad  charges,  to  be  paid  by  him  m  tlw  erent,  her^. 
iter  pnmded  for,  to  require  the  said  oommiasiooers 
o  stst«  spedaOy,  and  to  sign  the  case,  on  which  the 
luestion  with  respect  to  such  stamp  dntjr  arose,  to- 
lether  with  determination  thereupon,  which  ease  the 
■id  commissioners  are  hereby  reqund  to  state  and 
ign  aoeordiogly,  and  to  cause  the  same  to  be  deli- 
'ored  to  the  party  malting  audi  request,  as  aforesaid, 
n  order  that  he  may  appeal  aninst  such  determina- 
ion  to  Her  M^estjr  s  Court  of  ^.  at  Westminster ; 
Ad  iipon  the  application  of  the  said  party  (due  no- 
ice  Oiereof  bemg  girea  to  the  solicitor  of  inland 
evenne,  to  the  end  that  eoonsel  may  be  beard  on 
tehalf  of  the  said  commissioners),  it  shall  be  lawM 
or  the  said  Coort  of  Ex.,  and  the  said  Court  is 
mrebr  required  to  hear  and  determine  the  said 
tppeal,  and  to  decide  aa  to  the  stamp  duty,  with 
rlocb  such  deed  or  instrument  is  ebwgeable,  and 
according  to  such  decision  the  stamp  duty  and 
lenalto  of  any),  which  shall  have  been  the  subject 
<f  such  case,  shall  be  deemed  to  hare  been  payable 

Llaw ;  and  if  no  excess  of  stamp  doty  or  penalty 
U  have  been  paid  to  the  said  commissioners  by 
he  eaid  appellant,  orer  and  abore  the  sum,  which, 
ceoiding  to  the  decision  of  the  said  Court,  ought  to 
lawe  been  paid  upon,  or  in  respect  of,  such  deed  or 
DStrumen^  the  said  sum  of  forty  «hilKng.  deposited 
or  cwats  and  cbaiges,  as  aforesaid,  shall  be  applied 
o  the  use  of  Her  Muesty's  revenue;  but  u  any 
odi  exoeaa,  aa  aforeaaid,  shall  have  been  so  paid  by 
he  aaid  appellant,  the  same,  together  with  tbe  said 
vm  of  forty  shilUnm,  deposited,  sa  aforesaid,  abtii 
>e  lepaid  by  the  said  commissioners  to  the  said  ap- 
idlant;  and  if  &e  sum  paid  for  stamp  duty  or 
penalty,  upon  or  in  respeet  of,  audi  deed  or  instm- 
:aeaA,  ahall  fall  short  of  the  amount  which,  aooording 
to  tbs  decision  of  the  said  Court  npon  any  sach 
a]«(eal,  ia  chargeable,  or  on^t  to  be  paid  apon,  or 
in  icapect  o4  each  dsM  or  instnment,  the 
deftiiiaacy  of  such  stamp  duty,  or  penalty, 
or  both,  aa  the  case  may  be,  shall  ha  pudf  by  the 
aaad  appdlant  to  the  said  oommissuiners,  and 
the  Catit  shall  order  and  oiforoe  the  payment 
tbaiagf  acooidin^.  A  deed  of  settlement  of  the 
faaOy  sstatss  of  the  Duko  of  Bucfcin^iam  had 
beea  made  between  ilie  duke,  the  Marquia  of  Chan- 
doe,  and  Mr.  Robarts ;  and  was,  in  eflbct,  a  conrey- 
aaee  of  the  Joke's  life  interest  in  some  estates  and 
his  rerersion  in  fee  in  others,  snlqect  to  mortgsges. 
amiuities,  and  other  charges,  to  tbe  amount  of 
about  one  miUoo  and  a  half  atarling;  the  marquis 
faarinc  prerionsly  cut  off  the  entail  m  a  large  part 
of  the  eatates,  of  which  he  was  taunt  in  ttal,  re- 
mainder for  the  purpose  of  paying  a  larfs  part  of 
thataom.  Theoommiaaioners  were  of  opinion  that, 
.Irtmnjh  no  price  or  purdiaae-money  was  stipulated 
to  be  paid  by  the  marquis,  yet  aa  the  eetatea  were 
coaweytA  subject  to  mortgages,  &c.  the  deed  ought 
to  be  stamped  with  an  ad  valorem  stamp  npon  the 
amonnt  of  those  charges,  aa  if  the  pnrehaae  money 
had  bees  actaallr  paid  to  that  amonnt,*and  for  which 
the  atamp  at  that  time  wonld  hare  been  1,000/. 
rhe  Marquis  ofChandoa  bejnjt  dissatisfied  with  the 
iliUiriiiliiatimi  of  the  eommissionen  upon  that 
point,  appealed  now  to  this  Court  against  their  ded- 
Bon  under  the  15th  section,  abore  redted,  of  tbe 
13  dc  14  Vict.  e.  97. 

Peaeotk,  Q.C.  for  die  appellant,  daimed  the  right 
to  begin. 

The  Solieitor-Gnural  (Sir  P.  Wood)  for  tbe 
Croim,  objected. — As  the  appellant  thus  sought  to 
ba»e  a  benefit  by  asking  for  an  opinion  of  the 
(soBuniaaianan,  and  then  bdng  dissatisfied  with  that 
opinion,  applied  to  this  Court  against  it. 

MAnnw,  B.— Yon  may  call  it  a  benefit,  bat  it  is 
a  richt  under  the  Act  of  Parliamoit. 

add  in  Fsrice,  Piatt,  and  Martin,  BB.  that  the 
Mcllant  oad  the  ripht  to  begin. 

PoUiOCK,  C.B.  dissentiente. 

Ptmeoek  then  began.— This  deed  is  dated  27th 
Uaf .  IM7,  and  the  object  of  it  was  to  assign 
iO,OOOi.  a  year  for  tbe  benefit  of  the  Duke,  to  pay 
off  idata.  His  son.  the  Manjuis,  did  not  purchase 
ibaolately,  and  the  question  is,  what  was  the  con- 
adenlian  for  the  conreyance,  as  the  dnty  is  im- 
pgaed  by  the  55  Geo.  3.  e.  1B4,  Schedule  Fart  1, 
tit.  "OoBTeraace."  There  is  no  pecsooal  nnder- 
lifciny  to  pav  the  debts,  but  the  powers  aie  to  apply 
the  rents  of  the  estates,  joining  the  fothei's  and 
loa'a  interest  in  the  property  together,  to  disdiaige 
the  other's  debts  out  of  the  rents.  Is  this  "a  con- 
teyanoe  npo*  saH"  as  tiie  adiadule  says,  "where 


the  pardase  or  consideration  saonajr  ia  100,0(NU.  or 
upwards?  In  foot,  no  money  at  au  was  paid  as  a 
consideration,  for  the  oooTeyance  by  the  daVe  of  his 
interest  under  this  deed.  Suppose  the  case  of  an 
estate  worth  100,00W.  fai  mortgage  for  90,000/.,  and 
a  oouTeyanoe  of  the  eqi^  of  rM«nption  was  txHight, 
the  purchaser  would  only  hareto  pay  2H.adtmlortm 
duty.  Or  again,  an  estate  liable  to  a  legacy,  the 
Tendor  is  not  bound  to  pay  the  legacy  the  jmi^  buys 
subject  to  it,  and  the  legacy  is  not  to  be  added  to  it, 
so  aa  to  increase  the  stamp  daty. 

The  SoUeUtr-Qtotfl  contn. — The  question  is 
one  of  some  importance,  and  if  tbe  construction  of 
tbe  otter  Bde  be  correct,  it  will  be  contrary  to  tbe 
practice,  and  be  the  means  of  avoiding  tbe  Act  by 
which  it  was  intended  to  impose  the  dnty,  snd 
erading  that  dnty.  According  to  the  argument  on 
tbe  other  side,  a  person  may  buy  the  equity  of  re- 
demption for  a  small  sum,  pay  the  duty  only  on  that 
small  sum,  then  pay  off  tiie  mortgagee  or  incum- 
brancer, taJu  a  release,  and  thus  OMain  the  fee,  and 
so  UToid  the  stamp  duty;  but  there  is  a  provision  in 
tbe  Act  expressly  to  meet  such  a  case.  The  duke 
has  here  pwted  with  his  estate  altogether;  and  why, 
therefore,  should  not  the  dnty  be  paid  as  upon  a 
sale  for  the  amount?  Is  tbero  any  difference  be- 
tween paying  the  purdiase-money  out  of  his  own 
pocket,  down  at  once,  or  out  of  tbe  rente  and 
profits  ?  This  ia  not  the  case  of  a  trust  here;  the 
word  trust  is  carefiilly  avoided  throughout.  The 
marquis  may  compound  for  his  father's  debts;  and 
if  ao,  tbe  son  is  to  have  the  benefit  of  the  compo- 
sition. In  the  ordinary  case  of  a  trustee  and  cn/u> 
que  trust,  the  latter  and  not  the  former  would  de- 
rive the  benefit  of  audi  a  composition.  The  cove- 
nant for  fnrther  assoranoe  is  abaolnto,  which  shews 
the  object  and  efiect  of  the  instrument. 

Peaeoek  in  reply. — Tbe  mere  purdiase  is  wh<dly 
immaterial;  tiie  Court  will  look  to  see  from  the 
transaction  whether  it  is  a  purchase  or  not.  (.See 
dm.  Merrttt  v.  Merreti,  1  C.  &  M.  820.) 

Pabue,  B. — ^The  considaation  money  agreed  to 
be  paid  seems  to  be  the  true  mode  of  construction, 
and  of  reoondliag  all  the  danses  together.  If  the 
mortgage  is  lyreed  to  be  paid  o<l^  then  it  is  p«t  of 
the  consideration  money ;  irtherwiaa  not.  (J>i>e  dem. 
Lmfford  v.  Diamond,  4  B.  &  C^  243.) 

The  Solieilor-General  claimed,  on  behalf  of  the 
Crown,  the  right  to  a  general  reply ;  and  mentionad 
the  Attorney.  General  v.  TVaemaa,  11 M.  &  W.  690. 

Peaeoek  oppoaed  it,  and  referred  to  tbaXjordAd. 
MM/«.  ▼.  Lord  Douflai,  9  Clk.  &  Fm.  200,  and 
Draie ▼.  the  Atlomey.Gemrml,iO  Clk.  &  Fin.  257. 

Pollock,  C.B.— It  was  admitted  at  tbe  bar  of  the 
House  of  Lords,  to  be  the  practice  univenally  in 
this  Court  that  the  Crown  waa  entitled  to  a  general 
reply ;  in  another  case  in  the  Court  of  Q.  B.  on  mo- 
tion, I  contended  for  the  right;  it  waa  conceded  by 
Lord  Denman,  that  this  was  the  case  on  motion  in 
the  Court  of  Bz.;  he  alao  said  itwaa  so  in  tte  Court 
of  Q.  B.  on  prosecutions,  but  not  on  motion.  In 
this  Court  the  practice  is  universal — whether  on  mo- 
tion, pleading,  or  argument  of  a  ease,  the  Crown  haa 
a  geaail  reply. 

The  SoUeitor- General  replied  generally. 

Our.  adt.  tnlt. 

TWidoy,  Mag  13.  — Pollock,  C.B.,  ddivered 
judgment. — This  case  oomes  before  us  on  an  appeal 
under  tbe  late  Stamp  Act,  13  &  14  Vict,  c  97,  apunst 
the  determination  of  the  Commissionen  of  Inland 
Revenue  as  to  tbe  proper  stamp  to  be  imposed  upon 
a  deed  of  settlement  of  tbe  tamily  estates  made  be- 
tween the  Duke  of  Bncldngbam,  the  Marquis  of 
Chaados,  and  Mr.  Abraham  George  Roberts,  bear- 
ing date  tbe  27th  of  May,  IB47.  The  deed  was  in 
suostance  a  conveyance  of  the  Duke's  life- 
interest  In  certain  large  estates  and  his 
reversion  in  fee  simple  in  others,  snlqect  to  mort- 
gages and  annuities,  and  other  chargea,  to  the 
amount  of  nearly  1,500,000/.  tbe  Marquis  of  Cbandos 
having  before  cut  off  the  entail  of  a  large  part  of  the 
estates  of  which  he  was  tenant  in  tail  in  remainder, 
for  the  purpose  of  raising  a  lar^  paurt  of  that  sum. 
Tbe  commissioners  were  of  opinion  that,  althoucb 
no  price  or  purdiase  money  was  stipulated  to  be  paid 
by  tbe  marquis,  yet  as  the  eetatea  were  conveyed 
ful^jact  to  mor^mes,  &e.  the  deed  ought  to  be 
stamped  with  an  ad  valorem  atamp  upon  the  amount 
of  those  charges  as  if  the  pnrchase  money  had  been 
to  that  amount,  and  for  which  tbe  stamp  at  that 
time  wonld  have  been  1,000/.  and  now  four  timea 
that  amount.  We  are  all  of  opinion  that  the  deter- 
mination of  the  oommissioneis  was  wrong.  It  is  a 
well  eatablisbed  rule  in  tlie  construction  of  revenue 
Acts,  that  a  doty  cannot  be  impoeed  upon  the  sub- 
ject except  by  <aear  words.  Ilie  meaninr  of  the 
Legislature  must  be  distinctly  made  out  nom  the 
terms  of  the  atatato;  and  we  think  that  that  cannot 
be  done  ia  this  case.  The  dnty  it  impoeed  bv  the 
55  Geo.  3,  e.  184,  sched.  part  1,  under  the  bead  of 
"  Conveyance"  whereby  on  tbe  ale  of  lands,  where 
landa  are  omveyed  to  or  vested  in  a  purchaser,  the 
conveyance  is  rendered  liable  to  an  od  v^orem 
duty  ia  proportion  to  the  pnrchaae  or  con- 
sideration DKniey  therdn  or  tboeupon  expressed. 


whoUyinaqiaetiM  of  the  real  value  of  tbe  lead.    If 
the  enactment  had  stopped  there,  there  oooU  ham 
been  no  question  in  the  case:  the  indenture  propoaed 
to  be  stamped  could  not  be  ctmsidered  as  a  sale,  ai . 
there  ia  no  pnrchaae  or  consideration  money  et*. 
pressed.  Tbe  pnrchase  or  consideration  is  the  money 
paid  or  to  be  paid  by  the  vendee  to  the  vendor  or  to 
another,  at  his  request,  as  tbe  price  of  the  subject 
conveyed,  and  is  tne  eontidaration  whidi  causes  the 
vendor  to  part  with  it.    The  diflicnlty  in  this  case  ia 
cauaed  by  the  subsequent  provision,  snd  the  question 
turns  npon  the  true  construction  to  be  ^ven  to  sudi ' 
!  an  enactment  in  the  Revenue  Act.    It  is  aa  follows : 
"And  where  any  lands  or  other  property  shall  be  . 
sold  and  conveyed  in  consideration  wholly  or  in  part 
I  of  any  sum  of  money  charged  thereon,  by  way  of ' 
mortgage,  wadaet,  or  otherwise,  and  then  due  and 
owing  to  the  purchaser,  or  shall  be  sold  and  con- 
I  veved,  subject  to  any  mortgage,  wadset,  bond,  or  , 
other  deb^  or  to  any  gross  or  entire  sum  of  monm 
to  be  afterwards  paid  by  the  purchaser."    Tbe  SotU 
dtor-Genersl,  on  the  other  hand,   contended,  on 
behalf  of  the  Crown,  that  the  meaning  of  the  vrorda 
in  the  dause  is,  tiki,  wherever  the  charge  is  not  to  , 
be  paid  off  or  d^diarged  by  tbe  vendor,  it  ia  to  be  . 
considered  as  "  to  be  afterwards  paid  by  the  pur-  . 
chaser,"  and  that  in  such  cases  the  latter  obtoins 
the   power    of   acquiring    the    fnll   value   of  alt 
the  estate  by  paying  tbe  charge  whenever  he  pleases, 
and  was  therefore  meant  to  be  made  liable  to  par 
tbe  duty  on  tbe  full  value  of  tbe  estate ;  and  that.  If 
it  were  otherwise  tbe  Crown  might  be  deiVanded  of 
part  of  the  tax  justly  due  to  it  on  the  sale  of  incum- 
bered estates.    I*  appears  to  us,  that  according  to 
the  ordinary  meaning  of  tbe  words  used,  tbe  appcd-  . 
hut's  construction  of  the  daose  is  right.    That  in  , 
the  clause  which  is  to  define  what  is  the  considera- 
tion or  pnrcbaae-money,  tbe  terms  "  to  be  paid  by  - 
the  purchaser,"  mean,  where  it  is  stipulated  that  he  , 
is  to  pa^  it,  the  provision  applies  only  to  those  casee 
where,  in  consideration  of  the  conveyance  of  the 
conveyance  of  thee  state,  tbe  vendee  agrees  to  pay  a 
certain  aum  to  the  mortgagee   or   incumbrancer. 
Where  the  pnrchaaer  doea  not  bind  himaelf  to  pay  : 
it,  but  is  left  to  pay  it  or  not,  as  he  pleases,  it  can- 
not  be  a  part  of  the  consideration  money.    It  is  tma 
that  the  consequences  of  this  construction  may  be^  . 
that  a  peraon  may  buy  the  equity  of  redemption  Of 
a  mortgaged  estate,  or  an  eetote  charged  witii  a 
legacy,  for  a  certain  sum,  and  pay  ad  eo/orem  dnty  ' 
only  on  the  value,  or  rather  on  the  price  of  the 
estate  subject  to   the  mortgage  or   legacy;   and  , 
may  afterwards  pay  off  the    mortgage   money,  or 
chwge,  without  paying  a  further  ad  valorem  antr 
on   tiiat   account.    Why   should   be   not   do  sof 
Why  may  not  a  man  acquire   the  equity  of  rsr 
demption  of  an  estate,  or  an  estate  subject  to  4 , 
charge,  and  allow  the  mortgage  or  charge  to  oon>  . 
tinue,  taking  tbe  benefit  el  the  surplus  roita  and  , 
proftte,  and  why  ahonld  he  pay  tbe  dnty  far  tbe 
entile  property,  wUdi  he  may  never  choose  to  ao- 
qoire,  and  wUch  he  is  not  bound  by  his  contract 
with  the  vendor  to  acquire?    The  argument,  in  ' 
truth,  is  founded  npon  tbe  faUacy  that  the  du^  ii ,' 
fanposed  upon  the  value  of  the  estate  to  tiie  pur- 
chaser, and  not  on  the  price  or  consideration  to  be 
paid  for  it     We  are  of  orinion,  therefore,  tha^ 
according  to  tbe  ordinary  rule  of  construction,  the  ' 
clause  in  question  does  not  apply  to  this  caae,  it  . 
bein|[  dear  that  tbe  Marquia  of  Cbandos  did  not,  by 
this  indenture,  agree  to  pay  i^  any  of  the  mortnge  . 
or  charges  upon  tiie  conveyed  estates.    But  wbraa 
we  bear  in  mind  that  this  dause  chaifjes  the  snl^ject 
with  a  duty,  we  think  it  does  not  admit  of  a  doubt  ' 
that  the  words  are  not  auffidentiy  dear  on  that  . 
account.    Tbe  Solidtor-Oeneral  informs  us  that  tbe 
commissioners  have  acted  according  to  the  ueaal 
course  of  practice  at  the  Stemp  Office  in  this  re-  ' 
spect    But  it  is  to  be  recollected  that,  until  the 
passing  of  the  13  &  14  Vict.  c.  97,  tiiere  was  practieaUy 
no  power  of  testing  tbe  propriety  of  that  practice,  at 
tbeie  waa  no  apMal.     The  onlv  appeal  tiiat  wat  . 
given,  was  by  omitting  to  stomp  tbe  inttmment,  and 
then  mnninc  tbe  risk  of  an  objection  being  taken, 
and  the  whoM  proceeding  bdng  void, — and,  indeed, 
as  the  ad  valorem  stamp  duty  cannot,  I  bcJieve,  be 
afterwards  imposed— certunly  it  generally  cannot—  , 
running  the  risk  of  the  whde  transaction  being 
ntterlv  vdd.    Practically,  therefore,  there  wat  no 
appeal,  and  it  would  have  been  dangerous  to  have 
had  an  ad  mtiortm  stamp  imposed  upon  a  deed  of 
leaa  vahie  than  that  reqmred  by  the  commissionert, 
aa  the  error,  if  it  tamed  out  to  be  one,  could  not  be 
corrected.    We  are  aatisfied  that  the  Crown  haa  not 
made  ont  the  right  to  impose  any  ad  valorem  duty 
in  this  case,  and  thwefore  our  judgment  is  in  bvonr 
of  the  aiqicilant.  

Bkbata.— Page  108 :  Cleave  v.  Jonee.  The  nm- 
graph  in  the  head  note,  "  Verbal  evidrace  M  ac- 
knowled^ent  of  payment  of  part  of  prindpal  or 
interest,  is  suffident  to  take  a  case  out  of  the  statute 
of  Umitations,"  should  have  come  in  at  the  end  of 
that  head  note.- Page  HI :  Bootey  v.  Jfjfayi.  In 
the  judgment,  for  Baek  v.  Jjongmim,  read  DomaH- 
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tgiif  ».  Bieitt.—Ptge  112 :  for  Gnielkard  y.  Mori,  I 
r«Hl  DeUmdre  v.  Sham :  for  HoUvorlh  v.  J3/ac.t, 
iwd  OUtuiorf  r.  S/ac *.— The  case  of  Wamn-  v.  1 
Ifmirie,  page  53  of  Law  Times,  toI.  17,  should  be  i 
Wmgner  v.  Imirie.     Rule  was  not  diapoaed  of  on 
thU  dar.  but  the  rule  was  made  absolute  on  the  2^ 
of  April.  ___  I 

Boanrsss  of  thb  week.  I 

TmtUt,  3taf  a. 

J^nun  aad  rxoi  r.  Jojrxs, —  WtUhf  shftwed  cause  { 
■fauut  a. rule  ohtaine4  far  lesTe  to  iasae  aa  aUachmeiit  for 
BQI|-per£?niiauc«  of  ftn   sward.      AihirUfn    coDtrs,      The 
Cosix  iatiniated  that  the  award  had  bett«r  be  enforced,  if  | 
at  all,  bjv  adion.  BaU  iitdtanitJ  itMaut  ntU. 

BBvaaos  e.  Cunioir's  OoAuaooi',  ta.  Courtjrr.—  \ 
Aanat  shewed  cause  against  a  mla  obtaioed  for  l«Te  to 
usua  exaculion  against  a  mambsr  of  tkaaboTe  oompaoj. 
nuaTor.  B.— ThisisapreeisehrsiiBiiKeaae  to  Oiri<crT.  {    . 
TU  Vmctnai   Ou  Lifiu  Compmf,  6  C.  B.  190  and  &M,  i  tlOM 
and  tkat  case  most  decide  tUs.]^  Btrill  contra.  |  tba 

Bide  dimeXarqed  tcM  etmU. 

Itana  c.  CuBBOs's  CoiLaaoor,  4o.  Ooai.  CoKturr.    •„    ^^ 
-^AnoM*  a^  OaaMas   shewed   caosa    acaiast  a  rule  |  Jr.  ^  . 
oMmad  ftelaasa  to  issae  execution  sgainst  a  Mr.  News,  i  ™"  *2.  9  t 
•  timer  ragiaterad  shareholder  of  tka  coouiaar.    Tb^  ;  t"*  'Mb  <>•  ''<V**Ta 
oopsteuded  it  was  not  shewn  that  the  prosentAarebolders, ,  aol  WM  UltMtil  to 


HW  tU<  ttiuHm'  mMm  ■itowfc  ■■■■  <»*>ri«< 
iofvChrt  «arf  Itel  <A*  arMr 'tM*  to4>br  «•  aMMA 
w  JU<  <•■»  mmnM  >•  f«i|pM<  4^4bM  iMaitA 

nk  «■§  »  aMMrfmat  to  th*.  mayor,  aUMaiMs 
ani  mam  *  UakMd.  aMA  Mdtod  %r  nwHoaa 

~   rthatiiitr. 


P«'«toH«T 


to  tha 


that  at  tka  |ia«dac  oltha  MaaiiiBal  Cbarora- 
^  tt»5  fca  Wm.  4,  «.  76>  CJagaa  BtaMiaa, 
Meatar.  hald  tha  oAaa  af  to—  ciMk«>>he 


botw^h  of  I>iMtWt   tkat  1»  WM 
to   Mi«  oOaa,    aad  tkat   Um  tfaa 


1M4, 


anawai 
c7J«ks. 


oa  the  compsD /«  propertr,  had   been  soAciently  sonirht 
for.    The  part}'  here  songht  to  be  charxed  was  not  now  a 
•MnhaUer,  but  when  he  was  he  had  pud  op  all  his  calls  ; 
•ad the  e  A  10  Vict.  c.  *)1,  B.  5,  of  the  local  Act,  prorideU 
tkat  mdrndnal  shareholders  should  not  b«  liable  bejond  : 
the  amount  or  extent  of  the  calls   which  could  be  made  j 
Dppn  them  in  respect  of  the  number  of  their  shares  talcen.  | 
niuna,  B.— There  are  here  two  companies ;  first,  the 
Ptrbamentsrj  company,  or  companj  for  makins  the  rail- 
way; and,  seoond,  the  present  coal'corapanr.    The  action  ; 
^a  for  sue  and  occupation  against  thattfoalcompanjr.     If  i 
ycaa  shew  jour  client  had  nathing  to  do  with  the  coal 
eusapaay.  but    only   the    Parliamentary  company,    Tour  j 
ti  may  perhaps  apply.]   He  referred  to  ?  4  8  Vict. 
at,andl«)r>foaT.i^aa,»)L.J.190,Q.B.   JBon'i/, 
oa^i,  not  beard.  B*U  ahtolutr.     i 

.Waai  e.  B»ow».— JF«<«>»,  Q.C.  mored  in  this  case, 
i  before  Martin,  B.  at  Westminster,  to  set  aside  the 
■tiff's  nonsuit,  and  enter  a  verdict  for  the  plaintitT  for  [ 
..  8a.  or  fur  a  new  trial.    There  was  an  alleged  yariance  I 
I  out  the  guarantee.  BuU  niti. 

IS.  BtraiBT.— Sir  F.  Tkuiqer  had  obtained  a  rule  j 
toaat  aaid*  plauitiff'a  verdiot,  on  the  Eeneral  issue  in  an  I 
agtiOD  of  libel  aeaiost  the  John  SuU  newspaper,  tried  - 
before  the  Chief  Baron  in  London,  and  to  enter  the  verdict 
for  the  defendant.     Keatimi,  Q.C.  had  obtained  a  cross 
rttle  to  set  aside  verdict,  and  for  a  new  trial.     The  Couax 
d&voted  the  verdict  to  be  entered  for  defendant  on  the 
flrat  count,  and  plKintiff  on  the  second*  unleas  bM  pro- 
esssas  consented  to  in  ten  days. 

OaiasK  and  AaoTBia  c.  IszHosoia.— f/ifoU.^  and 
Sfli  shewed  cause  sgunst  a  rule  obtained  to  set  aside  the 
d^inUaf  s  verdict,  and  enter  it  for  the  plaintiffs  for  2441. 
pwuaat  to  leave,  or  for  a  new  trial.  Crowder,  Q.C.  and 
J^tOfmk,  contra,  called  upon  to  snpport  tha  rale.  The 
qaaMioa  was  entirely  offset. 

BuU  altoiuU  to  tttier  a  wmtuU. 

Moaos*  X.  Wamioaa.— Tried  in  London  befora  the 
Chief  Baron,  when  the  defendant  obtained  a  verdict.  It 
was  an  action  of  trover.  Ple\u — Not  guilty  and  not  pos- 
sessed. And  a  rule  hsving  been  obtained  to  set  aside  de- 
fendant's verdict,  and  for  a  new  trial,  Jam««,  Q.C.  and  C. 
PpUoct  shewed  cause.  IFWsoa, Q.C.  and /fuvittiu,  contra, 
not  heard.  The  Corat  said  they  were  bound  by  the  de- 
daipn  of  Botu  v.  Glotaop,  2  Ex.  191,  and  the  other  cases 
citad  in  it,  upon  which  tuat  case  was  determined,  and  as 
thoee  caaos  governed  this,  the  rule  must  be  absolute. 

BuU  aitolmie. 
Wtdnetdof,  Uaf  28. 

■~— e. .. — C.  FoUack  moved  for  a  ditlringat  to  com- 

ptlappearance.  Oranted. 

KxiMtu  r.  RlCBxans.— Pmifics  mored  for  a  rule  to 
ahew  cause  why  the  plaintiff  herein  should  not  have 
his  costs  under  the  last  County  Court  Act.  He  contended 
that,  notwithstanding  the  late  decision  in  Jonst  v.  Har- 
ritm,  17  Law  T.  41,  that  the  Courts  would  lay  down  some 
certain  rules  to  guide  them  in  coming  to  a  decision  on 
appUcatioD8  for  certificates  for  costs.  In  the  present  case, 
the  plainti^  resided  in  London  and  the  defendant  at  Chat- 
baa,  more  than  20  miles  distant ;  the  Court  would  there- 
fore look  to  the  128th  seo  of  the  first  Act,  which  gave  a 
c<Meilireat  jorisdiction  when  the  parties  lived  more  than 
n^^laiapart,  and  jadginK  from  tnat  the  iotentian  of  the 
iMflaMca.  would  Riant  this  applieatioo.  The  application 
hdalrtady  been  refiued  at  chauibers.  By  the  Cocsi.— 
The  Court  are  to  exercise  their  discretion,  but  are  to 
be  bound  by  ndes  in  exercising  it.  It  is  for  that  you 
txiutmii.  Bale  rtflued. 

Jorsa  V,  DsTtis.    Fottpoiud  lUi  Friday. 

OaaaaH  and  Othibs,  Assignees,  e.  Mason. 

BuU  abtolute  to  enter  terdict  on  the  5tkpUa. 

BCBXisxxa,  one  of  the  Public  OlBoers  of  the  London  and 
Westminster  Bank,  c.  Nossis,  Official  Manager  of  the 
Oerauux  Mining  Coinpany.  Car.  ado.  vuU. 

Tk\trtda<i,  May  29. 

SarrB  r.  Ststins.  Cue.  odr.  raft. 

Jsaxas  and  Asoiiub  (Executors)  c.  WiuTi. 

Cur.  adv,  vuU. 


by  a»  eamoA    Tlut 

sLIerattoB  hb  eUai. 
n'tsited  writ  tfatti 


t   tkat 

oatil 

to  ba 

taekioto  ea*. 

iti 

nda^tham  toaHaaaaa  ada- 

ba  paid  to  Um.    Thattha 

nyaaaatiOB  tkaaoBaalani 

of  abi.  to.  ad.]  thtttlMraaaeeator  appaaladto  tha 

Loidt OammiKkMMn ofthaiyiiaij,  whohwadtha 

appeal  on  Oe  Slitof  UmA.  1849,  aad  oideaad  that 

theaaidOhailaafllBipioDahonid  racaiva  thetaatef 

50(.  18a.  Sd.  paraiaai,— itwhan— lly  to  aniaawnaa 

frMatheMkoraMMabar,I8a».  Thaltha«Mlaa«aa 

dtilr  liBBadt  aadhanaan  validt 

to  the  mayor,  aad  aoliea  tharaof  «aa  gWan  to  tha 

proaaoatar.     Iha  aMoUaaiw  than  nntaaaaadiid  the 

majror,  aUeraua,  aadsitiaaaato  aaitati  and  dalivar 

to  the  proaatBtai'  a  boadaadebllgatfaQtaaiaMiiiiil 

penalty,  for  the  paymeat  to  bha  of  tha  nUlaat- 

mantiaaad  aaaaity,  oaauaaacina  on  tha  9th  ef  fiap- 

teiabar,  ISKk.    To  ttto  aiaada the  Otopanltoo 

retaraed  that,  bafon  aajr  oidar  a«a  laada  by  tha 
Lnrd*  CoataiiHtooen  oa  appeal,  naaalyt  OB  tha  8M 
of  llarA.  1840,  a  SVeaaaiT  mhiBto  waa  atoda,  wUoh' 
wu  aet  oat  at  kagfb,  aad  sshieh  atatedtha  awcitaof 
fivayaan^  prefita  ofthaoWce,  prior  to  tha-paariagof 
tlie  Manieipal  CorpMBtioM  Att,  oa  wUeh  they  eal- 
cuWed  tha  annual  aaMant  to  be  761.  7l.  4d.  tad, 
mcifciBR  a  dedaetiOB  for  dtabniwaiiti.  thay  gave 
two-tMtda  aa  the  anaaal  eoatpeaaalioii,  being  aqaat 
to  MM.  18i.  Sd.  and  ordfred  aaaansity  to  that  aamait 
to  be  paid,  to  eoBMaaaaa  oo  the  (th  of  Saptaaiber, 
IH.tt:  aad  that  aa  erdar  ahmdd  be  daami  to  that 
cffMt,  and  deKyad  to  flie  mayor,  with  a  ooay  of 
tfaatmiinita.  Ilie  order  waa  aboa*t««*;  aad  th» 
retam  afanad  that  tha  miaatoand  arwr  did  nat  traly 
exprem  the  tarae  fatteat  and  mianlag  of  tha  Com- 
m  iietoaeniB  making  the  wnak  aad  that  tita  dato  of 
th»9thafSept«abar-wBt  iaantad  by  tbanriatakcf 
and  limd>mt«i,a  of  tha  ■OommfaaiaaiH,  and  with 
intaat  that  the  pioaecalar  thoaU  Meeirp  laefa 
ananitr  from  the  ny  ifi  oea«ed  to  hold  the  o|taa  of 
town  clerk;  aad'titit  the  dato  waa  iaeartod'tBder 
the  bafcf  that  the  9th  of  September  was  that 
day.  The  nUmra  then  itatad  OM  on  tha  Slat 
of  Maroii  a  oopy  of  tha  add  arfnato  waa  tnaa- 
mittad  to  the  |aeieai<o«i  lb.  Simpaaa,  aad  alao 
a  copy  of  the  material  part  ot  it  to  the 
Mayor,  It  then  stated,  that  on  tba  lOtb  of  April. 
IH49,  the  LbMia  Oo^mimiaiwn  dtieorered  their 
error,  aad  the  mid  liorda  Oommimiooert  made  a 
secaad  qiiaate,  wfaieh  waa  Mt  oat,  ooireftiag  that 
error,  aqd  ordaiing  tlie  aaaoity  to  ooBnenoe  from 
the  day  of  the  praaacntor's  qaitling  ofloa:  and  that 
a  latter  waa  lent  to  Mr.  Simpaoa,  notifying  that 
cortaeHoB.  The  retom  then  went  on  to  atote,  tlut 
on  the  2etk  of  April.  1849,  at  a  maetiim  ef  the 
council, itwaaartoad  that  the  amoontof  BOTlfli.ad. 
should  be  gcaated  and  lecared  by  a  bond  or  oldga- 
tioa  nndv  the  common  seal  of  the  corporation, 
cotsmendng  on  the  9Qth  of  Jaaaarr,  1844,  the  day 
whan  the  uwnocatai  ceaaed  to  bold  the  oiSoe,  ana 
that  they  had  alwayl  been  rmdy  to  eiecoto  that 
bond.    ^Miai  daanuver  to  that  letnn. 

Thi*  case  waa  arraed  on  Monday,  FAbraary  3,  be- 
fore Parke  and  Ajderaon,  BB.  Maab,  OeaawaU, 
and  Talfoord,  JJ.  aad.Mntto,  B. 

W%aitl»i/,  for  the  pUntiflk,  in  arrar.— Tlie  flnt 
order  waa  aMrfcctly  valid  ordar  npon  the  faee  of  it. 
The  5  dt  6  Wm.  4,  c  78,  a.  66,  gWaa  the  Lonb  of 
the  Twaaary  a  colnpleto  difofetiaa  aa  to  the 
mode  ia  wmeh  the  compenaathm  (ball  be  di- 
rected to  be  paid  j  and  the  firat  order  was  conpleto ) 
it  was  issaed  and  seiwcd  upon  the  parties  sereral 
daya  before  the  supposed  amendment  waa  made. 
[MAin.B,  J.-^Xhi  any  three  Lords  of  the  Treasnrr 
at  imy  time  rercrae  the  order  of  any  other  thrae?i 
fvritfniy  not;  yet,  sniess  that  be  so,  the  second 
order  is  good  for  nothing.  A  jodgment  even  of  a 
-..    I  1.  .K     .«.■  Superior  Cotnt  can  only  be  altered  during  the  same 

toholdlhfojjicr.    ,      ,      ,,^    ^  ,      term;  orsJBdgmentofQasrtarSesaionadiiringthe 

Ujm  ami'alto  thfLwd.  of  the  Trtamry,  under  uuM  Sessions.    If  an  amendment  is  to  be  aUowed 
t»* STimietpal  Corporatmi$  Att.  fAryatrardsd  to  after  tMftoen  days,  why  not  after  tUrtoea  yean? 


'5??.^ 


th»l«iK(1C3 

i-toMi%i<rfi 

tMlas  *  W..a|»J  JWIas*.  JtoaiAJCii 
H>k»4  V.  J9MS,  i«.  lb  A4.  at  J  Ma  tl 

oaTjuSSatfM.  1k»appeal>toltolaM 
Ttlmmxj  «■•-■•«»  th»  laisait  d  mi^i 
tha  Mi-aM  mOt  Imatmei  Aasanitol 
to  ML  bat  aatodUdthtpayMt  tsatod 
tiawi  and  ia  ^at«ha»  iiaaasdtdthwpat  I 
caahl  not  chnp  tha  aamdly  MhU 
[Canawmu,  J.— llMttBsa  prii#i3 
p^  to  Ih*  iWMiiHae.  ehaaga.  IkMri 
terito  pay  to*  Aa  ttocasy  •  ai^aysi  l(«y|M| 

J<— Tha  Aafr  aaaow  to  caataHfltoivaif 
bat  if  tiMmfalka  altanalifs  <i  mm 

am  waB  aialai  afi  il  hwr  it  hy  "d" 
gaMaaHy  acaaad  «hat  thai»Ja«Es  itato 
waa,  sdal  aaaata,  suaaaitaattotla  labia 
aaaswaristohii  Ifea  flnt  oais auto 
thaytataaAeA  toasakaraaditaaai 
atsead;  fovttvaaaot-eammaaatrfkM 
TWraeHfad  oashr  wa^  ia  tn<^A• 


azoBaQviixt  crambbx. 

BHKOB  FBOM  THE  Ql  EE.VS  BENCH. 

Beportedby  A.  BrrrLXSToit,  Esq.  of  the  loner  Temple, 
Barrister  .at.  Law. 

Tuttday,  April  29. 

Reo.  p.  Thk  Mayor,  &c.  of  Lichpielo. 

Ompensalion/or  office  of  lown-clerk—Jnritdiclion 

of  Jyorda  of  Trtttsurjj- -Award  of  compemalion 

for  a  period  during  uhieh  the  claimant  continued 


bhidiagoader.     [FMm: 
aaatiai'that  fiia  aaMadi 
KsBltoa-oHita 
tito  is 


AKB.  B^Hwijn" 
eadassat  tM*|toiM 
f  Saadisiilltoadd 
^  ••  Uiioa^ 


The  power  or-tha  Oaattoto  assml  M 1^ 
iaa  pemer to A>  aa  fKrUmUki h**"*! 
imiiAriiik,  and  Ika  whole  taaUvW* 
flie  Ooart.  faaa.  i»focWte"Wi»i 


Dmri.  &  Him.    TUa  iaJiat  ttoaadii 
CMC    [PsiMUL.  ■.-Osstaaljas^^i 

&   Boa>  JsMwisd  ttsiijg;' 


saayto 

lishad.  by  coMoitag  a  _.,___ 
tha  demnsrar  aasiaat  the  pMtoMl^ 
that  the  eriaiaalonkv  waa  batygy 
miatioBsai  had  »>  P***''<'''^'*!Sta 
Was.  4,  c.  78,  a.  «8fc  to  gwa ^^^C^ 
of  aanaity  for  loss  of  oiaebiiia «|^ 


the 


that  ji 


fSdiaaaondb.  that1hkJiaA<^*2 
k^oaeamadraad  MMaMi(|^ 

mg  a  miataka  of -fiMtt  tbt  <^j!zl^ 
being  Mndhig  on  aU  paitiss  ^  **Z 
^       Updn  tte  latl»*i«*^'5» 


casaafy  to  give  aay  «ptoiBB.Jw*»r, 
fun  coMHamttoB  of  the  to*'3**  < 


order  of  thai 


spectiiely  beyand;  the  «1*  ^^l^a  *' 
9y  ^  86,  e.  n,.of^^*^J^i^' 


we  hwk  at  Aa  oite  itsatt  u<^>j|^-^j 


a,  aad  to  thatakm^i 


^ 


so  fares  relatea  to  maUDgthfrSPM^f*!^ 

«i»Mis.W  hsoanJ.  the  ZlSt  Jsa.  Nn,!TL^ 

iSd 

MB 
SV 

e^  1^0 '^'  be  ia  aay  'IB^AfffJ^'* 
the  passiar>f  tftoAel^'wbo  daU;^^;^ 

campansattoB.  to  ba aasstttf  ^.T.rtit'^ 
salary,  feea.  and  emolnmentoof  ™jS.jJ 
thaU  ceaae  to  hold,  M«Md  ^  ?^^iil* 
of  Us  appoiatoMBtto  ^J^^^L^at*'^ 
rsetthenin,  and  al  other  diain'^^];^ 
and. in  the  arent-ofanapp"*"  > 
sioners  of  the  Ttoawry  <»»rjrj  SaJ* 
oideraa  to  them  shaUaewn  J<A  •w^,«l 

b»  three  or  mom^  ^,^J^t<^l 
UndertidsororkioBtheLorfs?!."^-  -' 

make  an  ot 


proriaioat 
dert 


topayasaBtaT"*"-' 
pensation,  or  t»  anniuty  w™^   a,ais 


make  the  anntfty  commBK*  "•  y,  i 
time.    Theya»kdtw.lhaco«lw-,„s 
the  aabject,  to  be  easrsissd  <^ 
areumstanoes,  indndiag  iftv^T^^dl^ 
ftmds,  and  the  position  of 'H.S^  "■ 
cases  it  may  be  jt»t  to  ^l^-J^C^t.  f*^ 
renient  to  one  or  both,  to  ««"V^  i^i0 
pal  sum,  in  others  an  tfBJi^  (**'' 
mentand  the  conttnaahon  or^^^r 
amount  may  be  varied  wi'Mj^^is'lii 
partienlar  case.  Theorf«-rt^^|,»»iJj 
damu..  ^.pear.  to  ».,  ^^Til^**^ 
it  commencea  firom  the  yen 
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EXCNCQOTR 


lalntiff  in  envr  was  net  MBWred  onlil  Jantmry, 
I  becaose,  instead  of  awanling  a  sum  in  gross, 
ompensaHon  the  LorIs  CommisBionnn  may  be 
led  to  have  thoBght  tbey  eoaM  distribute  the 
'en  more  eqaally,  oy  maldng  tiie  compensation 
>)e  by  way  of  onnoity,  yet  not  altogether  so, 
lartly  by  a  snm  in  gross,  namely,  the  amars 
1  are  payable  instanter,  and  partly  by  annual 
etfte.  Snch  an  arrangement  would  be  within 
)ope  of  the  power  giren  them  by  the  Act,  and 
I  therefore  be  legal  and  valid.  Bnt  it  is  clear 
he  Licgislaitnre  never  intended  the  Lords  of  the 
nury  to  have  power  to  make  a  eompensation  to 
fficer  for  the  loss  of  the  salary,  feet,  and  emoln> 
B  of  an  office  daring  the  time  when  he  bad  not 
it,  bat  cootinned  in  the  fidl  eDJoyment  of  itt 
ts,  and  thereibre,  if  the  ordttr  had,  on  the  faee 
ezpresshr  steted,  that  the  Iiords  thought  flt  to 
the  appellant  50/.  18s.  Zd.  f»r  the  loas  of  office 
iglkt  yeara  and  upwards,  Aom  Septambw,  1835, 
unary,  1844,  that  part  of  Oe  order  woold  be 

etree  and  bad.  Though  they  may  exercise 
discretion  as  to  the  f  wmftntt  and  mode  of  pay- 
.  of  the  compensation  for  loss  of  the  profits  of 
I,  they  have  no  tight  tegi** •  eompenntion  for 
IS  that  are  not  loat.  Ae  question  in  the  case 
'  is,  whetfaar  the  order  is  vsBd,  loddng  to  the 
sory  minnte  of  the  S3rd  titUatA,  1M9,  set  oat 
e  retnm,  and  made  before  the  order.  It  eon- 
the  retolntion  ef  the  Lords  of  Ihe  Treastiry  to 
)  the  otder,  and  the  oriet  is  averted  to  Mve 
made  in  pnrsaance  Ihereaf,  and  a  copy  of  flie 
te,  as  well  as  the  order  itself,  is  by  the  memo. 
im  otdered  to  be  tiaosmttted  te  thrfakyor,  and 
py  of  the  minnte  was  in  fiuit  transoiittBd 
«  ^ppdlant.  Two  qoestionB  then  aitoe;  flrM, 
re  read  the  Treasvry  minnte  in  conjanotion  with 
SftABT,  and  explain  one  by  the  other?  And, 
■dly,  so  reading  it,  What  is  the  effect  ?  We 
r  it  was  clearly  intended  by  the  Lords  of  the 
■nry  that  one  doonment  shoold  explain  the 
%  as  there  Is  an  order  to  tiaasailt  a  copy  ef  it 
•he  order  itself ;  and  we  do  not  see  any  nasun 
that  intention  sfaonld  not  be  eairtcrd  into  efllwt. 
>«ght  not  to  Yeqnire  sMet  teelmteal  formaBty  in 
at  probeediog.  The  two  instRmteMs  being  read 
iRir,  it  appears  that  the  LotA  hseartahiM  Ae 
hi  average  profits  tot  five  yeatfs  before  fte 
tag  of  the  Aot'to  be  ftl.  7s.  ^d.  and  they  de- 

oaeJt^iiA  <no  doaM  IttligBtmetOf  the  exemp- 
by  the  appdiut  hereafter  of  all  fMher  trmble 
loss  of  time,  -whidi  the  aetud  exsHae  of  the 
swokM  have  east  him),  and  they  flx  tbe  annoal 
HMMtit  at  5M.  18s.  2d.  whldi  the  Lords  dhect 
etitesAMBMof  tite-smnrttv.  We  do  nM  feel 
donbt  from  the  Isognage  of  the  mimrte  that  tte 
ds  eoasidsredSW.  IBs.  M.  a  year  to  be  the  All 
ipenatti(ni  doe  to  the  amdtaltt  for  H>e  loss  of 
1  year's  ptoSt  lespeetively,  and,  therefore,  as 
rfaa*»W*«ided<Biatsam  lor  each  vear  Cram  flie 
SepiMlber,  183S,  they  have  awarded  compensa- 
Ibr  a  time  daring  which  the  appellant  held  tibe 
e  and  enjoyed  Ae  profits  of'  it.  TaUng  the 
ttte  and  order  tecelMr,  it  it  'eqahtfent  to  aa 
td  by  tte  Lords  offlie  1>eamry«  aat  fbr  the  loss 
he  profits  of  the  Office  firom  Septtmber  the  9ft, 
i,  'to '  Jamury  28th,  1844,  being  eight  years  and 
•months,  henould  have  kt  Oe  rsteof  90i.  8s.  2d. 
ear,  and  an  wmnity  of  lite  salae  anonnt  fat 
fbDowiog  year.  FOr  the  peifod  of 'tfaae  between 
9th  of  8ep«Maber,  183S,  and  laaaary  20th,  1844, 
v  had  no  powttr  to  make  any  compensation  at  dl, 
1  ofs  UmIo  their  award  is  bad.  We,  therefore, 
dc,  for  these  reasons,  that  'dwjadgmentof  tiie 
Bi  is  right,  and  eaght  to  be  ■flnDed. 

BtpoMsa  M  C.  J.  B.  BMHun, 'Bn.  ef  Ot  KUdb 

TMniile,  BnbMr^t-XOT. 
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uaoK  e.'THB  BntBNBaAP,  liA.in»mtmm,iant 

Obmbdui  Railway  CoitrAinr. 
Mm  f»  tiIk-8  tr  9  VM.  c.  96.  t.M^BMt. 
rtHm-^Btttfir  rtOmartiUt. 

Mrnr  ^  Ma  thantin  tke  $M  nmpmtf,  Mtf 
sstMiMM  10  tkt  saM  toMprnty  te  MM.  M 
iMWf  ^  eatts,  tfc.  w»»iHift»ammtMtae' 

iU  fWMf,  iMllA'e  9*9 '^MT.  e.  16,  t.  28. 
ndswaesD  iMion  ofdebtfornSMyekls.  The 
|tt*tiOD  iMed,  "  for  that  the  defendttf  is  the 
ter oftht tkatet in tte ttid -eettiiihy, 'and  ivin- 
t0d  t»4M  taid  oonmany  in  lOW.  hi  rttpMSt  Of  a 
•of  IW-  M  each  of  we  aatd  rfiafes,-MMt4)by  att 
on  hatbtceraed  to  the  taid  eompttty  brvlmu)  of 
Oomftelfa  Okbset  CoBsbMsOon  Act,  I84$< 
^miheiintui,  Ltnctftblfe,  'Snd  Chwihfce  /onotion 
tOSyCeapiny^s  Ao^  1844 ;  aadlh*  Sirtwrti«ad, 
isetHite,  aHd  CbeSldite  JmlBliMi  lUDway,  ''Md 
wwr«<d«ABtihe>J-«*aw>>yJ>iai>li8w<liti  iw, 


'  1847,  to  demand '  tad  have  of  and  inm  tiie  defoad- 
'  aat,  the  last-mentioned  snm  of  HWi.  parcel  of  ihe 
I  said  snm,"  Ae.  TotUtdeelarationtherewaaatpe- 
I  dal  dematrer,  and  on  Hu  aignm^  jodgment  was 
given  for  the  plaintiir. 

Wilkt,  tor  the  plaintiff  in  error,  the  defendant 
below.  The  whole  qvstikin  is,  whether  (he  alla- 
ga^on  that  the  defendant  is  the  holder  of  the  shares 
is  snffident.  It  is  trae  diat  this  dedsntion  is  ac- 
cording to  the  26th  section  of  the  Compury's  ClatBes 
Conso&dation  Act  (8&9Viot.  c.  1ft),  hot  tiwt  is 
not  a  form  intended  for  the  pmrpetes  of  plead- 
ing. It  has  been  hdd  that  an  averment  of  a 
feet  mnst  be  taken  to  mean  that  the  -fict 
existed  at  tiie  time  when  the  action  waa 
comment ;  a  contrary  rale  was  applied  to  tabse- 
qnent  pleadqgs,  but  it  never  has  been  dtdded  that  an 
averment  in  s  deelaration  ean  be  taken  to  refer  back 
to  a  time  anterior  to  the  commenoemeatDf  the  smt. 
The  case  of  Oren  v.  Waien,  2  M.  &  W.  91,  was  an 
action  on  a  bill  of  exchange  by  the  drawer  agalast 
tiie  indorser.  "nie  dedanUon  allBged  that  the  bill 
was  made  on  tlie  29th  March,  pnyaAle  fotnr  months 
after  date,  "whidi  period  hasnowelapssd:"  and 
it  was  held,  that  tiie  dedaraHon  was  saffldent,  and 
that  it  was  not  necessary  to  aver  that  the  fonr 
months  h»cl  dapsed  "  before  the  uoiameneenient  of 
tin  action;"  but  Oat  ease  is  wfaoBy  inappKeable. 
Does  tikis  avennent  mean  thatthe  defendant  bekm 
wuaholderoftim  shares  at  the  time  of  the  call,  or 
when  it  became  doe?  The  26th  se(^n  does  not 
justify  this  averment.  No  speeial'  form  of  'words  is 
ghren ;  but  the  section  meielv  states  what  shall  be 
snffieient  to  prevent  the  necessity  of  setting  foHh  all 
the  special  matters.  It  does  not  WJXar  when  tke 
d^fimdaat  became  a  rimiehdder.  Tke  lOlh  seetion 
enttits,  that  a  transfer  of  sharet  shall  not  be  ttiade 
mitil  dthe  calls  ate  paid;  Bndbytbe27thseeUon 
evidence  of  the  defendant  being  a  bolder  of  Shares 
at  the  time  of  the  call  made  is  to  bemffieient,  and 
proof  of  his  beti«  a  AarehoMer  Is  nbt  rsqirisHe 
with  refteeiice  to  the  eommetacement  Of  the  aetton. 

MA(n.B,  J.— The  statement  that  tiie  defendant  it 
tiie  hcMtr  of  the  shares,  means  ti*t  he  vras  the 
holder  at  the  time  tin  caBswere  made;  and  theAot 
exptesriy  pohMsont  tiiat  (he  tal^jeet-inattaref  the 
26Ui  section  shall  besoffident. 

.  /WB^/RWIS*  ^^WNSSO. 

(lUfolto  FAmsOK,  Maou,  'WtttiTMiAir,  Miu, 
andWteuAHs.  JJ.) 
SntTMnn  «.  HcAui  and  OnttM. 
fatetth^Iftte  {metlUion—AppUMlUm  t^Mh- 
Sulhtg. 
Attkmfinr  tie  h^rhuitmmkt  t^  a  ptttiit.    tl  ap- 
ptaftd  ihat  brfore  tke  Sate  tf  the  pMMf,  'Mff ate 
etlowrinti  mMer  had  been  Atai»»d'fir«mfnf»k 
madier  "bf  SetHiur,  and  m  iWfMe  eelwo  fmrtm- 
ctee  Had  tee*  abo  oitamtd  fmn  flt»h  madder 
bw  tHe  appHeatUm  cf  attd  md  hftd.    TkipUth- 
tfft  itnent.io»)Ba*Jbr  sHstetej'  file  sohm  retail, 
eix.  ffaraMsii%e,' jTOm  tite  tpenl  iMUMer  \MMMvi* 
akt^  toilef).    At  tke  fl«U  «fte  Itmited  Aid^ 
kadiirmed Hie Jarf,  at 4t matter^ law,  "MM 
the  tatd  alleged  teeeiKfeM  teat  not,  and  it  atl, 
a»f  ■atmmer  V  msaa/hi.'tere  for  mKek  lettert 
patent  toiddtuilflMf  be  granted  aeeotiding  la  tke 
italate." 
Held  (te  tt>ror),  tktt  tke  trUaig  weu  »na»,  (ihsf 
file  7«e>MM  wm  a  mmttr^/kel,  mkiek  thmld 
have  tent  M7  fo  fAe  imy,  and  that  tke  plaint^ 
wot  entitled  to  a  remre  ds  nowi. 
'This  waa  an  aetion  en  tbe  oaie,  for  the  infMsse- 
raentof  letters  patent  for  an  invention  ef  "a  new 
mafrafeuturc  of  a  eflitalu  etnoaralg  natter,  'com- 
monly called  gaHmefoe."  ^It  ay  pern  ud  that  the  in- 
iMilIoB  eonslsted  in  mauafbtlunag  a  osvtain  eolMr- 
ing  matter  cdled  saiaudae  fnto  spent  'inadder,  or 
madder  irhleh  had  been  previontlr  nssd  in  dyMsg, 
sadi  inadder  having  pritfr  to  the  saw  invention  heat 
orflhusrllytiBOWn  aswy,  asapmt'md'of  ns  ^oej 
arid  garandne  hifving  tbeMHuAite  bom  frddnsed 
frota  fresh  or'UUMed  inadder. 

The  decMmtton  alleged,  that  the  ^aMMC  befoiv 
a«l  tt  the  time  of  tike  making  of  the  Mtsia  patent, 
was  "Ae  (Me  sad  first  ih«Bator of '*  osrtiMChSM' 
uMMWifetUatB  «iMir1his»adm,  tpi^mtfem wuin. 
fednre  of  a  certsin  eoleUridg  flMttr,  AEMnmonly 
eaOed'garSndne."  The  deTen&it  |4eaded :— 1.  Not 
nOly.  2.ThMtheitUliftiir«am0ttbel»a«kiidAfet 
favMMOr.  3.  TtMrthe  tmeiMMiiraiintnaw-aste 
^ewftbHc  We  tbWtof  In  Baglyd.  ;4.  That' the 
siMNSHcAtiAn  dfd*iiOt  tnfllelcittly  AMnibe  Ihs  IneMi* 
tnm.  5.  TfaitMieitfVttftiiMk'wili  MtMiyMsnMrof 
manafaeiMe.  '  6.  VhU  th«  iiMMMoawasiieta  aew 
maiMlMare' <if  a' bertidn  MtoWkig'iMtttr.'eBUed 
DsrsBeiae,  at  ik  tite  deularMhwi  dleged.  Tbe 
evideaoe  tlMBWedttkt  the  iHteirttf  cuudttrt  in 
obtaUdog  tile  ttesMne  ef  tiie  eotasnnji  iiwrtCef,''caHtu 
ganndne.irMiA'ntiithtd  in  tiMtpwt-aiidderaiter 
tife-madder  bad  mtdiHtdMthe'ninal  preeatrof  boR' 
%,  to  aaact  the  amount  of  otnwbig 


oabt^abas  mattto  caHed'ganwoiiie  in  184%  wUobww 
then  made  fh>m  Iteah  madder,  bnt  he  never' kae# 
of  its  bdng  extracted  firom  spent  aiadder  until  aftte 
tiie  date  of  the  patent  in  1843.  It  was  also  stala4 
that  (kesh  madder  contains  a  portion  of  free  coloow 
ing  matter,  which  may  be  extiaetsd  by  hniliaa  ib 
watnr,  and  that  it  contains  a  foitber  and  iiisikiiii 
able  qaantity  of  cohnring-mattsr,  whioh  eanaot  b* 
obtaiMd  by  soch  boiling.  That  this  further  qnlta- 
ttty  of  ealoiuiag  matter  prooeeds  ehiefiy  firam  tin 
vegetalde  fibre  of  the  rcKSt,  and  in  the  line  sbhI 
magnesia  which  tite  root  sontains;  aad  tfaatbytabt' 
miMBg  the  madder  to  tbe  action  of  aoid  aad  fatat* 
the  reddoe  of  the  colonrinR  matter  may  be  iilitsliiial 
To  obtain  garancioe  from  irtth  madder,  it  had  besB 
Dtaal  to  au^eet  themaddertotiieaatioaof  sidohadt; 
add  and  beat.  Dr.  Lyoa  Pln^  also  stated,  that 
he  never  knew  of  gaModne  bein|f  prodoosd  fteaa 
spent  nmdder  before  tiiedate  of  this  pttentia  1843, 
bvt  was  well  aoqnainted  ^th  tbe  old  process  <rfob- 
tsining  it  from  treA  madder.  It  appearad  timt  tiW 
pweesses  to  obtain  tin  gaaannne  ware  pi  uiitlii 
similar,  (he  oU  method  b^g  to  ap|dy  add  and 'I 
to  trtA  madder,  and  tint  of  fte  plainliff  to  q 
tiiera  to  spent  madder ;  and  ftather,  (hat  far  apply 
the  prseess  to  fresh  miidder  the  vrhole  of  the  aamuri< 
iag  matter  might  be  obtained  tau  it  at 
bat  otbenrtw  the  dye  feom  the  flMah 
gsatt  be  ftst  obtdaed  by  the  dmple  _ 

and  the  gaiandne  by  Mi  praeett  of  addaad  btafe 
afeerwanH  applied  to  the  spsnt  madder.  Thaaoioalr 
obtdned  flom  tha  fessh  maddsr  by  (he  dmpieiaMtt. 
flstion  of  boiUag  water  was  ef  a  brawmsh  has,  Im6 
from  (he  gtraeieiae  was  a  bright  red.     On 


fMsIs  Polloek,  C.  B.  wbotried  the  oaase,  diieetsdiha 
jury  npon  the  fifth  plea  "that  the  add allagea^K 
veation  wat  not  sod  is  not  any  manner  ef  «iaiw< 
fiMtore  for  whieh  letters  potent  eoald  lawMy  \m 
giaoted,  aeeanliiwtothe  tsoe  intaat  aad  meaate|  tt 
tndbi  "      " 


the  ttstate  in  todb  sate  made  and  awvided,'' 
vetdiet  wat  uliuntd  ftr  the  riafatUT  en  r 
thM,  andlbarth  pltat,aadfor  the  defendants  i 
the  fifth  andatxthplast:  sndihejmywtt^fisihMifai 
fkom  givtag  aay  opiaion  ea  tiie  flrtt  plsa.    Vo<tb» 
abwre  nding  irf  tile  Ottef  Bmb  a  bfll  of « 


imAeonldlteobisinedlathanMv.    ApaiiwiasU 
aMMM^IIIth  (to^NNMMsof  *ydi|Mf  fcadiitated  id 


OMtAy  (witit  Um  MMA)ulfe*)fortite  dBfuaatraW 
now'oontanded  that  this  was  not  avaUd  pattnft.  <T1» 
fitst  patent  did  not  expire  till  1846,  and  at  the  tife* 
the  seeeed  patent  was  tshan  ami,  that  patesft^Hv 
sMt  tabalMing.  TbataittDdoe  prostss,  it  si  U«» 
had'-Mit  been  'appHed  ta  spent  inadder  whan- W 
pMtsBtwas  taken  ont,  bnt  no  one  ooald  tak««ltf« 

rent  whHst  the  first  patent  nmalaad  hi  MdMansw 
had  been  asaal  to  apply  add  to  spent  maAM 
befeRV  bM  not  heat.  The  gataaeiiie  latsest-artlr 
adds  heat,  and  woold  have  bsea  no  jnljls^taianfrof 
the 4h«t patent;  bytiwBfocessofap|dyingbsst««W 
ohtabi,  from  tpeat  madasr,  a  powdsr  Midh'«oiwi» 
a  vHaaUe  eetoariag  power.  Hedted  A»«.  Mmw 
**tl/,  4Mag.  N.C  492 ?'Bspt>tef Pi eiiiii illiituliilhat 
otielK  ChNoeew,  I  Baana,  SUv  in  the  HMia  «f 
La(«s,8C.&F.t4S.  ItistaldkOBtinrather«ide,tMr 
that  wata  cats  that  tantd  oaadeftotive  «M(M>- 
drtton;  bttttbepokitdaddedwMwhateaaldbellMi 
sUbJeet  of  a  pMsat.  Theteapatent  tmihtm-^nh* 
Idned  foviiew  and  impRvvsu  asadnBery  lbrpMpMifii|p 
and  splwriiag  -flax,  hoaip,  and  'Other  -Mtoassafeu' 
stances,  by  power.  The  impiostuiaut  at  ta  tk» 
splnaing  eoasistad  in  pfeefav  the  tetaJnhn  lai 
dN^riag  rollers  aeanr  to  eadi  other  than  tfaaf 
had  ever  been  need  befete  In  (hoc  -spfaudnH'f 
tile  shorteoing  of  the  tsadi  belag  reialsiw 
pMcHtltbIs  by  the  macerailion  of  the  Hax  in  tha 
new  maddMry  fer  piasartag  it.  Itappeaad  thaC 
gpbinhig'madiiDes  varying  hi  the  distswe  ef  Mm 
each  aseatdiog  to  tbeleagtii  of  the  fibreof  tha«ils» 
staaes  to  be'spoa,  had  been  in  an  before  the  pamtr 
was  obtained,  and  Itwaa  held  Oat  ther  maManrAM' 
spinnim  was  not  a  new  invention,  and  that  tinr 
petoit  was  not  vaUd  in  point  of  hw.  it  ynai  tm 
Mrt,  a  mere  noval  apuMeatiou.  It  dees'  net  -qipnr 
on  the  bill  of  eaeepuoas) -bat'  it  is  4b  fhet  s»,  IM) 
tite  IMsent  defeadsnta  paid  tiie  pfehitifffbr  alieaaMr 
to  use  IMspataat  np  to  I846>  whaatite-finTpaMtt 
expired.  The  dbeMWy  of  Steiner  Was  ttat  sptMt 
madder  eoold  be  made  t«  yield  aotoarlag  nnttertr 
tiie  apdlMtian  of  add  cold.  Ttae  it  wM«ny«Mv 
ased,  tor  it-was  foand  to  be  t« 
aptaied,  the  toloiBs  behig  fisgitiva; 
appHeaikm  of  heat  irith  the  add,  wfakdiatadatba  MW 
gfaul invention  pofeM aad  lendeiadflte  llfir pcMMi  ' 
nMt,  woidd  not  pravaat  its  beiaraa  InMngeaMMof 
feepatettt  Tbtteis,toaeertaiaMttait,BdiaaMlyt 
belMreenfretiiaadi^ieatBiaMeritheaaiMpMi  ' 
rsdtfe  m  betii,  aad  BMy  be  leaahad  by  proper  I 
TMs  it  a  MMager  eat*  than '  Xey  <v.  MiwiaH  : 
theaame  ptaotN  wasappHedto  diffiBteatsabitMcMf 
htm  it  is  the  skHM  jpMDHs  applM  to  the  sMMFVifeiJ 
stance,  and  prodedagtbe  same  letaKs.  Ihertdfcn 
fity  of  Jtay  V.  irerrAaO,  thews  this  to  be'ni^fti» 
fHagoBMBt  of « iiateiit  Theeaaeof  CVwt«T.'A4M' 
Onwhidi  (he  other  side  atainly  tely,  i«peMsd*4  lb' 
ft  Q.  MO,  IBM  decided  in  1842.    latiiat4gHeA.hMi 

Mdaed  %  i>wr^«i'--ii»  awrw*  ^-'" ' " 


Digitized  by 


Google 


182 


THE  LAW  TIMES. 


[t^l  iy>«^-No.  nt. 


ocemoucR  chamkr. 


EXCMIQUni    CMAMBCR. 


EXCHCQUn 


toaaeat.  B.  nbMqneatljr  tbok  oat  m  pataat  for 
"•a  iDpro*ement  in  the  imonfoctara  of  imi," 
wbieli  oonditad  in  "  tbe  appBoation  of  andiradte  or 
•tone  eoal,  combined  win  a  bot-air  blait  in  tbe 
■netting  of  iron."  The  hot-air  blast  was  nsed  by 
B.  nnder  a  licence  {ram  A. ;  the  «ae  of  it  with  an- 
timcite  waa  new ;  and  the  iron  pradooed  in  conae- 
^[aenoe  was  gnater  in  jiM,  clwaper  in  cost, 
wad  better  in  qoalitT,  than  that  prodaoed  by 
tb»  aidinarr  method,  and  it  was  held  that 
meb  •  combination  was  a  new  manobctore,  and 
it  aypaan  in  a  passage  in  the  judgment  that  the 
gntand  of  that  jodgment  was,  that  a  new  sobatance, 
vb.  tbe  anthraats.  waa  introdnead.  Tbe  anthracite 
•ad  bet  blast  had  ne*er  been  ased  together  befi»e ; 
ther  had  been  osed  separately,  bat  not  in  eoajune- 
tfan,  and  a  better  and  diArent  species  of  iron  was 
■todnced.  In  the  judgment  of  that  ease,  Tindal, 
G.  J.  said — "The  only  qnestion  to  be  considered 
la,  was  the  icon  prodnosd  bjr  the  combination  of  the 
Mt  ab  blsst  and  die  anthracite  a  better  or  a  cheaper 
aitide  than  was  before  prodnced  firom  tbe  oombina- 
tioa  of  the  hot  air  blast  and  the  bitaminoos  coal  ?" 
Ania  he  says—"  The  question,  therefore,  becomes 
tmi,  whether,  admitting  the  use  of  tbe  hot  air  blast 
to  bare  been  known  before  in  the  mano&ctare  of 
bnm  with  Utominoos  coal,  and  the  use  of  anthracite 
or  stone  coal  to  hare  bean  known  before  in  the 
naontisctnre  of  iron  widi  the  cold  blast,  bnt  that  the 
combination  of  the  two  together  (the  hot  blast  and 
the  antbtacite)  was  not  known  b^ore  in  the  maon- 
fMtore  of  iron,  snob  combination  can  be  the  subject 
of  a  patent.  We  are  of  opinion  that  if  the  reaalt 
produced  by  such  a  oombmatioD  is  either  a  new 
Hticie,  or  a  better  attide,  or  a  cheaper  article,  to  the 
pobbe  than  that  prodaoed  before  by  tbe  old  method, 
■ndi  oombinatioa  is  an  inventioB  or  manufocture 
tatended  by  the  statnte,  and  may  well  become  the 
■ahjaetofapatent."  Bnt  there  the  result  prodnced 
«■•  dilfennt,  here  it  is  the  same ;  there  the  com- 
bination was  a  process  before  nnknown,  here  the 
■rocesa  is  similar.  They  vrir  on  a  passage  in  that 
jadgment  when  the  learned  Chief  Justice  is  reported 
to  naw  said — "There  are  numeroas  instaoceaof 
fataati  which  hare  been  granted  where  tiie  inven- 
tion  oonsisted  in  no  more  than  the  useoffAnift  already 
kMiwa,  the  acting  with  them  in  a  waaair  already 
known,  and  the  piodadng  eSecta  already  known, 
bat  pradadng  tiMse  effiaota  so  as  to  be  more  eoopomi- 
«ril]r  «r  beneocially  enjoyed  by  tbe  poblie :"  and  then 
feariastanoes  aredTen:  tbe  forstis  HsU'a Patent. 
(lWebstFa.Ca.9f.)  It  was  a  patent  to  singe  bee  by 
gas  instead  of  oil ;  by  the  statement  of  that  case,  as 
oaauBoalT  found  in  tbe  teit>books,  tt  would  appear 
Hmt,  in  not.  the  inrention  there  was  a  msre  sab> 
iMiuliuu  of  gas  for  oil)  but  upon  looking  to  tte  case, 
kwill  appsar  diat  itwaa  for  ibRii«ajetof  flame 
tboogb  the  bee  by  the  produetion  of  a  oonent  of 
•ir  by  aMans  of  a  aarrow  chimney  abore  tbe  line  of 
between  wbidi  and  the  iiame  the  laoe  was 
,  and  thus  tbe  flame  was  fbrosd  through  the 
Ices  of  the  bee,  baming  away  the  films  on 
dicir  ades.  The  second  case  lefared  to  is  Derosoe's 
yateet  (Webst.  Pa.  Ca.  I&2);  but  (bat  was  aot  a 
pateat  of  things  abeadr  known  acting  in  a  manner 
akaady  known,  and  prodncing  effects  abeady  known ; 
bat  it  was  •  patent  for  a  partimlar  apparatus  for 
apylyiag  charcoal  to  refine  sagar.  It  waa  trae  diar- 
ooal  had  been  nsed  ibr  Oat  purpose  before,  bat 
tiiste  were  peat  obiectiona  to  its  use  until  diis  in- 
ventioa,  as  a  considerabb  quantilT  of  charcoal  was 
lost  and  adhered  to  the  syiup,  wbieh  was  in  oonse- 
oaeaoe  in  an  impore  state,  llie  next  case  is  that  of 
HiH's  patent  (Webst  Fa.  Ck.  226),  which  waa  an 
imention  for  rendering  aTaibble  the  iron  contained 
ia  tiM  dags  or  dndera  produced  in  the  maaofoctare 
of  ina ;  Dot  it  b  ettngaely  doubtfol  whether  any 
iasaalion,  in  iMt,  existed  in  that  case  which  ooald 
be  considered  new;  and  it  waa  bdd  bad,  becanse  it 
•tored  that  the  same  leeult  might  arise  from  dif- 
Mnnt  proportions;  and  on  oonaiderinc  tbe  other 
OMe  Bwntioned  in  the  judgment,  it  wul  be  found 
ttat  none  of  those  esses  warrant  the  condnsion  for 
nMcb  they  are  referred  to.  Tbe  ease  of  Orame  t. 
PHe»  diflers  mahsially  6am  the  present;  and,  nn- 
Aoabtedly.  if  tbe  nasasge  aaoted  from  that  jadg- 
tmtt,  aad  da  whidi  the  otker  aide  rely,  warnated 
thaaositioo  for  wbidi  those  easesarereforredto.it 
«saU  aaqnastkmably  gnatly  streagtiien  their  ease; 
ba^  on  a  strict  examination,  it  will  be  found  that 
ttat  b  not  so,  and  flie  Chief  Baron  waa  ridit  in 
tUaUag  that  tbb  was  no  patent. 

IFalson.  for  flie  plaiatift— la  the  process  of  dya- 
lag  ordinary  madder  b  still  in  use.  Madder  aad 
gwandae  are  dislfaiet  atatters,  prodadag  diflnent 
OoiooM.  Tbe  garaadae  piodaoed  a  much  more 
kOUaat  cokmr  than  tiie  original  madder.  Dang 
«aa  ased  with  the  spent  madder;  up  to  thb  time 
tte  spent  madder  wse  nsdess;  the  erideaoe  shewed 
iteoabiBOtbeased  for  saanore.  Itwaakaownto 
OMtain  cobnring  matter,  but  no  process  bad  been 
jhwwfffsd  by  wbldi  it  could  be  made  araibbk  until 
SbfamatiaBofthepbintiff's.  Dr.  Lyon  Pbyfoit's 
wMsais  was,  that  gsraadaa  bad  befosabeen 


and  Oat  thb  btention  was  new  and  highly  vabaAb 
and  nnknown  before.  [Pattssoit,  J. — Alnonghtbe 
ot  amdder  was  thrawa  away,  it  was  kaowa  to 
contain  osriain  ralaaUe  propetnes,  altboarii  it  was 
not  known  bow  they  were  to  be  eztiactedn  Yes; 
aad  we  now  use  tiie  known  process  which  has  been 
applied  to  fkesh  madder  to  obtain  the  same  result 
from  thb  kAmo  madder.  PoUodc,  C.B.  told  tbe 
jurr,  thatif  they  beUered  the  witnesses,  they  would 
find  for  the  defendant  The  other  side  bare  attempted 
to  apply  mechanical  cases  to  those  which  are  pnrdy 
chemical;  they  are  in  no  respect  alike,  and  the  same 
arguments  do  not  apply.  If  aman  makeagaiaacine 
from  fresh  amddsr,  be  loees  the  madder  dye,  and 
makes  nothing  but  tbe  garaadne;  but,  by  thb  in- 
Tcntion,  be  ikrat  avaib  himsetf  of  the  madder  dye, 
and  can  afterwards  extract  the  garancine  from  the 
refnae  matter  which  remains,  and  which  would  other- 
wise be  useless.  [Wiohtiian,  J.— Still,  thb  ii  the 
old  process  whidi  used  to  be  applied  to  the  fresh 
madder  to  obtain  the  garaadne.  Maulb,  J. — The 
dyer  dyes  bb  doth  in  a  dye-bath,  with  fresh  madder, 
and  the  refuse  b  caUed  spent  madder;  buthedoee 
not  produce  any  thing  Aat  could  be  sold  as  anartide 
of  commerce :  nothing  beyond  the  coloar  imputed 
to  tbe  doth.  We  cannot  say  that  ginger  beer  and 
spruce  beer  are  subject  to  the  excise  mcarely  becanae 
they  are  called  beer;  and  what  b  here  called  spent 
madder  had  better  be  called  refnae ;  it,  in  fret,  no 
longer  possesses  its  original  proporties.  Wight- 
man,  J. — But  is  it  not  tbe  same  minus  sooietbinf 
wfaidi  it  has  lost  in  the  course  of  the  originsidydng  ?J 
The  case  must  be  taken  as  if  die  world  were  ignorant 
of  there  bdnc  any  colouring  matter  left  in  tlie  refnae. 
(Dtrcv  T.  AUe»,  Nor.  Rep.  182.)  It  u  bid  down, 
diat  where  any  one,  oy  bb  own  industry  or  inren- 
tioo,  bringi  a  new  trade  into  tlie  realm,  be  may  bare 
a  patent  In  thb  case,  tbe  pbinttff  has  introduced  a 
new  trade  into  the  country.  It  was  always  sup- 
posed, before  thb  inrentioo,  that  spent  madder  was 
ineapabb  of  piodndng  gaiandne,  and  the  means 
of  producing  it  were  never  found  out  until  thb 
inrention  by  die  plaintiiT.  Craai  t.  Priet  a 
the  strongest  possible  authority  in  the  pluotiff's 
fovour,  aiul  I  rely  with  confidence  on  the  bngnuje 
there  used,  whiim  has  bean  before  reforred  to.  The 
case  of  Km  t.  Mankalt  was  one  where  a  patent 
had  been  obtained  for  machinery  for  preparing  ibx ; 
the  mode  of  ndnning  waa  old,  and  the  patent  was 
claimed  for  the  machinery,  which  was  oU.  It  was 
its  appUcatioa  to  tbe  spinning  of  flax  that  was  the 
norelty.  If  the  spedficalSon  in  that  case  had  been 
propeny  prepared,  the  patent  might  bare  been  sus- 
tained. In  the  esse  of  Smimden  ▼.  Mton,  noticed 
Webst  Pa.  Ca.  75,  tbe  plaintiff  foiled  on  account  of 
•  similar  defect  in  die  specification.  Thb  b  produ- 
cing garandne  from  a  new  snlqect  matter,  and 
whetlur  it  is  tbe  same  or  a  different  subject  matter 
b  a  qaesdoQ  for  die  jury.  The  plaintiff,  therefore, 
b  antided  to  a  Mairr  de  novo.  Cur.  aJv.  9uU. 
JUVQUXST. 
llmtiMf,  ir«y  20.— Pattuon,  J.— We  are  all  of 
opinion  in  thb  case  that  there  should  be  a  «sa^  dt 
aaao.  The  isanes  in  question  were  whether  tbe  in- 
vention of  tbe  plainti#wBS  a  maaner  of  nanufocture 
for  wUdi  letters  patent  could  be  bwfnlly  grsnted, 
aad  whether  it  was  a  new  mannfoctore  of  ganuidiie. 
The  leamedjudgetoUtheiary  thatif  they  beUered 
the  evidence,  they  must  find  tbeae  issues  for  the  de- 
fondant,  thereby  treating  the  condnsion  to  be  drawn 
from  that  evidence  as  matter  of  law,  whereas  tbe 
counsel  for  the  pbinttff  contended  that  the  issues 
should  be  left  to  tbe  jury  as  a  qoesdon  of  foct, 
thereby  treating  the  oondusion  to  ba  drawn  from  the 
evidence  as  matter  of  foct,  or,  at  all  events,  mixed 
matter  of  foot  and  bw.  It  appeared  in  evidence 
that  tbe  common  mode  of  osing  madder  for  dyeing 
waa  by  grindiiig  it  into  powder  and  puttiiig  it  into 
the  dye  oatb  witb  tbe  cloth  and  ouiar  tiOngs  to 
make  tbe  doth  take  up  the  colouring  matter;  vriien 
the  doth  was  takm  out  of  the  bath  there  remained 
a  substance  whidi  waa  called  spent  madder.  It  waa 
known  to  dyers  that  thb  spent  madder  still  eon- 
tained  colouring  matter;  but  no  mode  of  making  ase 
ofit  fordyeing  puipeeea  waa  known  before  the  piain- 
tiff* spatent  Atteasptaweremadetooseitfor manure, 
bat  they  appear  to  hare  foiled,  aad  tteapeat  madder 
was  always  Araam  away  as  aseless.  Subseqaeotly 
it  was  diacovered  that  by  the  applicatian  of  heat  and 
acid  to  fresh  madder,  the  whole  colouring  matter 
might  ba  extracted,  and  when  sa  extracted  it  fonaed 
a  substance  called  gaiandne,  and  thb  process  waa 
knofm  aad  oommomy  used.  Afterwards  die  pUa- 
affdbcoTeredtbat,  by  thesaaaeprooeasof  heatMid 
add.  garandne  ooald  be  extnctsd  fkom  spent 
madder,  as  well  as  firom  fresh  madder.  There  b 
here  no  new  confrivance,  for  ttit  process  used  under 
tbe  pWntir  s  patent  widi  the  spent  madder  b  the 
ssme  as  diat  pravioady  ased  with  fresh  madder: 
ndtber  b  the  product  new,  for  garandne  produced 
from  the  one  ud  tbe  odwr  appears  to  us  to  have 
predaely  tbe  saase  qosKty.  If,  thenfore,theBatsBt 
be  good,  it  most  be  on  account  <rf  the  oUcontitvaaoe 
bemgappliadto  a  new  object  UMfar  sadi  dream< 
Hiaeii  aa  to  aapniit  the  patent     Mow  spaai 


madder  mMt  be  a  vaty 
madder  fai  Its  prepertt. 


it  mi^t  be  in  efleet  tae  same  thing  as  ftrah  i 
in  ib  popeity,  diemical  ando&erwiaa,  with  the  Cf. 
ference  only  that  part  of  its  eokwriag  matter  ksd 
been  siready  extracted ;  again,  the  inupeitiea,  At- 
mieal  and  otherwiae,  of  both,  mi^it,  or  aii^it  net, 
have  been  known  to  chemists  aisd  other  arirariii 
persons,  so  that  they  could  teU  idietber  fredi  Bsddar 
snd  sp«nt  madder  were  different  duafs,  or  aahstis 
tially  tbe  same  thing.  Tbeae  poinU  appear  to  aab 
be  questions  of  foct,  and  material  to  aSect  tbe  vshttr 
or  invalidity  of  the  patent,  and  to  be  oatatirmi  u 
foct  to  be  fouad  by  toe  jury,  by  way  of  iiifamusr 
condasion'of  foct,  from  the  erideBce  adilarnd  on  Aa 
tiiaL  We  think,  therefore,  that  the  learned  Mgr 
was  wrong  in  tiBstiiig  the  coodasiaa  to  be  man 
from  the  evidence  as  matter  of  law;  sad  the  excep- 
tion b  well  pointed  in  treating  it  as  natter  of  (mat, 
wliich  should  have  been  left  to  tbe  jary,  with  sneh 
observations,  of  course,  as  tbe  Iranwd  jalgr  saijght 
think  proper  to  make  for  their  assistaaea.  Tbern 
must,  therafore,  be  a  Mn<r«  de  aaae. 

Momdaw.  Map  19. 

(Before  CAMraaix,  CJ.  PATraaow.  CoLsatasa, 

Maolb,  WiOMTKAif,  aad  CaKS8wxi.L,  JJ. 

Doa  dam.  Pauwick  r.  WrrrcoMB. 

E^KtmtiU—Btidtaet^raretl*  ■  JgaiTy  m  isat 

In  aa  aetivn  »f  ^tetment  to  rtcotr  twemtg-taa- 
aertt  vf  lamd,  parcel  tf  Ota  meair  af  Btflmf, 
fAetesorW'Mfylsta/if,  into  elaimud  tJknafk 
ea«  Sir  Bd,  OreuwtU,  m  snder  Is  ^rsee  a  imt 
ta  Baa  Htniiaw,  uka  aamgaed  ta  PamimguB,  wta 
aiaUmed  ta  Sir  Sd.  OvanMU,  mmd  tkad  tit  imi 
inehded  in  ftoss  atiianmtmli  waa  pmral  ^tkt 
mamar,  afirtd  in  taidenet  am  aid  iaai,  fmpmt- 
iagiohatht  toei  q/'  ana  Sattrt  SpiOtr,  ato  it 
waa  attaa»ftad  to  ta  tiewn  waa  atemard  af  tto 
•umer,  and  wkiei  kad  httnfiMoad  in  tha  aaat> 
metU  FOMM  </  tka  Duke  of  Aorfo/k,  la  wtom  Or 
wanar  ieloiifad  up  to  182S,tptoa  ie  eauaaftilta 
aame  to  the  leeeon  of  Ike  flaimtif.     Tkit  tssfc 


<•  fassWsa,  and  a  minute  tkat "  Hemuam'twidam 
kad  ataitned  taSirS.  Oessa ill,  take  pat  rfsaarf 
ftn  irears  ta  coma."  Am  iuffMmml  martk  tod 
keematadefor  tka arigimah,  and  maUea  piaan  la- 
Ike  dtfeadMMta  to  preduee  Ikam  .- 
Held,  in  error  {afflrmina  tkajmdmmemt  aflka  Camt 
kelaw),  tkat  tka  enlrieaim  Ike  kaak  mere  mat  mi~ 
ntiaaiUe  in  eaidanet,  eilk^aa  a  mnUar  ef 
tation  qf  tka  eslani  eflkt 


made  lip  tka  alateard  in  dlKkm/a  ef  Ua  Arfisau 
or  as  «eeao4iary  «e<deae*  ^ItoicaaaewJisch  coatf 

la  thb  case  aa  aeliaa  of  ijuiiaiiad  had  beaa 
bfoagbt  to  recover  osrtaiahoases  aad  land  at  Fos^ 
sea,  wbieb  mat  daimed  aa  pared  at  a  laigss  dsaa. 
condstinc  of  twenty-two  acna  Batted  Huwaid  fto^ 
long,  and  pared  of  the  manor  of  Hayiag.  1W 
bssor  of  t&^pbintiff  in  1823  hod  narrbssed  tte 
manor  of  Haybng  of  tbe  Uustm  of  the  Ddto  aC 
NoriUk.  nnder  die  aodmrity  of  an  Act  of  Pteia- 
ment  The  action  was  tried  in  1848  at  Iba  aMfmv 
assises  for  tbe  oounto  of  Devoa.  It  aapamad  ttat 
in  IU9  tbe  Eari  oir  Araadd  leaeed  tha  msMr  sf 
HsyUi^cto  Lord  Lua^  (ior  100  yearn,  dv rstansa. 
being  entailed  by  the  saise  deed ;  and  to  a  stotota 
passed  in  die  rdgn  of  Cbsa.  1.  in  lfi27,  tto  psapartr 
of  the  Earl  of  Arondd  waa  raiijeied  ainatty 
inalienable,  and  so  remained  nmtil  tto  yam 
1825,  when  the  pldntiff  purobaaad  uadsr  foa 
before-mentioned  Act  Wbateter,  theicCgsab  Ma 
in  tbe  Duke  ef  Norfolk  origiaaUy  rmndueJ  iaU» 


till  1825,  when  the  eoavevance  wi 
pbdntiff.  Inoidertoestahlbhdietatlearthei 
tiff,  it  was  accessary  to  shew  that  the  toad  to) 
waa  part  of  die  asanor  of  HayUng  to  107, 1 
of  die  Act  of  Cbaibs  I.  Tie  base  to  Vaad. 
Lumley  expbed  in  1659,  and  an  undatbase  by  bte 
to  Tboeias  Stowton  and  Humphrey  Losdwas  piaiaaL 
and  it  waa  than  sought  to  be  provad  ttotthar  had 
demised  twenty-two  acres  as  pairid  of  die  ammar  at 
Hayling  (alleged  to  be  die  land  now  asa^  to  ha 
recovered)  to  Bobert  Headow  for  fifty-oaa 
from  1570;  Oatthoae  twenty-two  asM 
22nd  April.  17  EH*.  (1574),  Mdgasd  to  c 
whose  widow,  by  spedal  oonveyaaca^  dated  ] 
vember,  1610^  assigned  thsm  to  Sir  Edward  Cias^ 
wdU  throi^  whom  tbe  bssor  of  die  pbiotifft 
bb  dafaa.  In  order  to  prove  thb  kaae  aad  as 
ments,  aad  so  to  estaUish  tbe  ideality  oT  tha  I 
now  chimed  with  thoeeiactadedm  the  nriginaH 
of  1559,  a  aiaaaseript  book  Coaad  m  the  aaaito 
room  of  tto  Duke  of  Norfolk,  puraoitfaig  to  ba  Aa 
book  of  Bobert  Spilhr.  was  ottoedm  ad«Heft. 
Tbb  book  fnataiaad  aa  eotry  in  arftaaa  it  tkm 
aadsrlease  tiom  Stowton  aad  lioid  to  Hewstoib  ami 
a  meaioiaadam  dated  1610,  to  the  elket  ''that 
Hoaalow's  widow  had  aadgned  to  ar  Edward  i 
well,  who  yet  dafansdi  ten  year*  to  eoasa."  Baa 
of  BpiUer  for  raat.  dated  in  1617. 1618, aail 
were  pat  ta  to  shew  that  be  was  diaati  aHjasa*  at 
tbatfiBMi  atoldat  to  thateapaobrkmaaUba* 
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SAIL  COURT. 


■ANKRurrcv. 


rt  of  Ws  dotr  to  teke  •  nota  of  Um  iwignmBidtT  I 
ti«b  the  property  had  been  from  time  to  time  die-. 
led  of.  The  orubwl  lease  oosld  oot  be  ptoduced, 
i  the  leeaaor  of  the  phintiif  had  gkfta  notioe  to 
■>dw»  all  the  oHpnals,  and  it  being  piOTed  that  an 
iffectoal  search  ud  been  made  for  mem,  lie  eUmed 
Ifht  to  read  the  entrie*  of  Spiller  in  toil  book  u 
oenoe.  It  waa  olgected  on  the  part  of  tlie  de- 
idant,  that  at  aU  rrenti  it  oonld  only  be  read  at 
«ndn7  evidence:  and  that,  aa  flie  eariitence  of  the 
ginal  conld  onW  be  prored  by  the  entry  itaelf,  it 
a  not  adnaiiaibte  fai  nat  way.  The  learned  judge 
:o  tried  the  eanw  ruled  that  tiiia  eridenoe  wae  in- 
■liasible;  and  to  this nHllK the  plaintiif tendered 
SU  of  ezceptiona. 

'^rmttdar,  for  the  pUnti£l  now  oontended  that 
■  eridenoe  vac  aaimliaihle  on  three  gnmodi; 
^,  it  might  be  reoeiTedaieTidence  of  reputation 
she  extent  of  the  manor  of  Haylingj  tteomUf, 
wn»  an  official  entry  made  by  Spiller,  at  steward 
93»  msuMtr,  in  discharge  of  hia  duty;  ia^,'ilUrdly, 
caght  to  have  been  receited  as  secoodaryeridence 
kieesea  wfaidi  conld  not  now  be  found.  There  was 
irrthiDg  to  pnrre  that  Spiller  held  the  office  of 
^iward  St  Ois  manor,  and  to  connect  this  book 
■cb  him  receipts  were  produced  aimed  br  Robert 
liller;  and  at  the  commencement  m this  book  waa 
)  name  "Robert  Sj^ler"  fai  the  same  band- 
riting  as  thereodpis.  Thaymay  Oerefore  be  taken 
be  the  same  penon.  Tlie  witness's  eridence 
)nfe  the  handiniting  waa  not  poaitiTe,  bat  he 
Xed  it  to  be  about  tlie  time  of  James  I.  ^Dieae 
ariea  are,  in  foct^  abatiacts  of  the  sereial  leases 
i  underieases ;  then  appeared  a  list  of  the  namea 
r  tbe  copyhold  tenants  ud  of  the  copyhold  tene- 
,iDta;  a  memoraadnm  of  the  isTestitare  of  Uie 
eof  theDukeofNotfolk.  The  book  was,  on  the 
a  of  it,  ananthenticaoooantof  thescTeralmat- 
,  a  it  profeeaed  to  refer  to,  and  on^ht  to  have  gone 
,  the  jury  at  least  as  the  naadwriting  of  the  poriod 
question  in  a  certain  book  belonging  to  one  Spil- 
,  be,  Spiller,  being  steward  of  the  manor,  and 
ring  ^en  redsiptsMr  rent  in  fliat  capacity  up  to 
22.  Thia  was  good  eridenoe  of  reputation  that 
')  22  acrea  of  pasture^  called  Howard's  Furlong, 
wbidi  tbe  house  now  sought  to  be  recovered, 
Iniilt,  was  part  of  the  manor  of  Hayling. 
f  AOi.>,  J.— But  what  is  reputation?  after  aU,  it  is 
It  thinkfaig.  I  repute  a  man  to  be  good  or  bad ; 
at  to,  I  thmk  him  to  be  so.  CBBsawu.L,  J. — 
to  be  a  mere  entry  .of  something  tiiat  was 
^ere  is  no  expression  of  SpUler's  opi- 
_]  Inthecaaeof  Cils^MaT.  CSswfaa,  ISEast, 
),  T*""  pardiment  writina  praaerred  amongrt 
te  cmnimeBU  of  a  manor,  dated  1696  and  1717, 
orMirting  to  be  signed  by  many  of  the  oimyholden 
f  tt3e  manor,  slatfaig  an  naUmited  right  of  common 
t  tiie  commoners,  whidi,  haring  been  found 
scoDMoient,  they  had  agreed  to  stock  the 
omisioa  in  a  certain  restricted  maaner  were  receiTed 
s  eridenoe  of  rspolatkm  as  to  Oe  general  right  suf- 
cient  to  destiar  the  restricted  right  set  up  by  tlie 
laintiff,  a  oopyM^der,  in  an  action  against  a  free- 
older,  for  orerstoddng  the  common  berond  audi 
thit  t  anl  that,  althoagh  it  was  objected  nat  the  in> 
tmoent  waa  not  proved  to  have  been  signed  by  a 
ujerity  of  the  then  copyholders  of  the  manor,  nor 
let  the  plaintiff  held  the  copyhold  tenement  of  any 
ne  of  those  who  had  ngned  it,  and  Lord  Eaien> 
oroo^  then  said  "  b  not  tlie  inatmnient  eridence 
t  leaat  of  the  reputation  of  the  manor  at  tint  time 
I  to  the  preacriptive  right  of  common,  against  tlie 
Isfat  now  set  up  by  the  plaiatiir?"  [Maoli,  J.— 
vhat  Toa  want  to  man  is,  tiiat  the  eridence  of 
motadon  is  admissude,  not  to  shew  the  boundary 
fthe  manor,  bat  the  ariitence  of  the  lease  referred 
a  in  this  bosk.]  Spiller  made  a  note  of  a  certain 
gaae,  which  we  naj  presume  waa  before  him,  and 
;  abewt  his  opinion  of  the  document  [Lord 
lAif  PBBix,  C  J.— He  waa  making  an  ahatract  of  the 
■ae,  and  gave  no  opinion  wlietner  it  was  true  or 
ot.  Mavim,  J.— If  a  lease  is  foand,  and  oertain 
Toperty  ia  therein  deaoibed,  it  may  be  eridenoe  of 
epotation  that  ths  paitiea  thereto  thought  the  pro- 
oty  was  aa  therein  desoribed,  but  this  is  a  lease 
nd  lailnrlrsnn  unoonuected  with  tlie  lord  of  ths 
saner.]  Baaoa  Puke  himadf  in  refosing  a  rule 
or  a  new  trial  en  the  ground  of  tbe  Rrfectian  of  this 
videnee,  said.  "  to  a  oertsia  extent,  indeed,  it  is 
videaoe  of  reputation;  beoaate  iritat  oonoema  a 
oaaor  ia  evidence  of  lepntation  aa  ts  the  history  of 
be  msBor,  and  what  the  extent  of  Ota  manor  waa." 
Hten,  sasaiiiint  that  Spiller  waa  steward,  these  en- 
liaa  were  saade  in  tbe  oonrse  of  business,  and  as  a 
)Kt  of  hb  doty.  rCoiMiDaa,  J.— I  obiierve  that 
iiere  are  only  raeefpts  of  rant  of  four  cottagea  doe  to 
dia  Dowager  Coanteaa  of  Araadal;  had  you  no 
.itbaravidenoe  of  SpiUar  bafaig  steward  ?  It  seems 
^kattbaonly  ether  eridenoe  ia,  that  the  ooiporation 
Hill  I  iiaiiisn  lin  pay  lent,  b«t  that  lant  b  in  no  way 
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_    fduuaiaanta  whea  they  oame 
>  hb  ntlte.   (fim.*m.  PtttmkM  v.  TmM*, 
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Than  these  sntriea  are  admiasible  aa  secondaiT  avl. 
dence  of  tbesie  documents.  They  were  made  wldi  a 
view  to  preserve  the  contents  of  the  oiiginab  ia  a 
fotm  easy  for  reference,  such  an  entry  as  tfau  ought 
at  this  time  to  be  received  in  evidence,  search  hav- 
ineifectnally  been  made  for  the  originab. 
AULB,  J. — ^A  oopy  of  a  copv  b  not  admbrible, 
and  these  entries  may  be  even  less,  they  may  be  an 
abetract  of  a  copv;  there  b  nothing  whoever  to  con- 
nect them  with  tbe  original  docnmenta.] 

Butt  was  not  called  upon. 

Lord  Campbku,,  C.  J.— I  do  not  think  that  thb 
entry  b  admissible  in  evidence  on  anv  of  the  grounda 
taken  by  Mr.  Crowder,  although  if  the  original  lease 
had  been  forthcomiDg  I  think  it  would  have  been. 
Even  supposing  Spilbr  to  have  been  tbe  steward  of 
the  manor,  or  d«>uty  steward,  I  do  not  see  how 
these  entries  can  be  taken  aa  an  historical  account 
dfwhat  had  taken  place  in  rdaltion  to  different  parts 
of  the  property;  there  b  notUag  to  shew  that  these 
entriae  were  not  made  from  mere  verbal  informa- 
tion. However,  al&onrii  Spiller  b  said  to  have 
been  steward,  I  do  not  uiink  there  b  any  sufficient 
eridenoe  to  shew  that  he  was  so;  and  even  admit- 
ting that  he  was,  it  surely  was  no  part  of  hb  duty  in 
that  capacity  to  make  thrae  entries;  that  part  of  tiie 
argument  I  therefore  think  b  not  sustainable.  Then 
as  to  die  third  point.  There  b  no  efridenoe  that  the 
lease  in  question  ever  actually  existed,  and  therefore 
it  b  impossible  to  contend  that  these  entries  can  be 
received  as  secondary  evidence.  The  feet  itself  must 
firrt  be  substantiated,  before  secondary  evidence  of 
that  feet  can  be  addnoed;  neither  can  these  entries 
be  regarded  aa  an  abstract  of  the  deeds  to  which 
they  profess  to  refer.  I  mean  aa  abstract  of  title  as 
between  vendor  and  pnrdiaaer.  It  b  poeaibte  that 
an  abstract  of  title  under  such  circumstances  might 
be  received  as  secondary  eridence,  as  a  memorial 
under  the  Middleaev  Registration  Act,  which  b  an 
abstrset,  baa  been  admitted.  Bnt  thb  book  and  the 
entries  it  containk  can  in  no  reapect  resemble  an 
abstract  of  title.  Judgment  affirmed. 

ajLI&    OOVBT. 

Bspotted  by  T.  W.  Biunns,  Bk).  of  the  IBddk  Tm^W, 

BarTbtw^fc-Law. 

TBnriTT  TEBK. 

Wediuiday,  Mn  28. 

(Before  Mr.  Justice  WieBniAN.) 

lUa.  V.  "Thb  FnnrrBBS  and  Publishbm  or  thb 

"BUCKB  CbBONICLB".  NBWaPAPBB. 

Rule  niii/or  a  eriwtinal  h^ormaUon. 
Jttmet,  Q.C.  moved  for  a  rule  calling  upon  the 
above  parties  to  shew  caose  why  a  criminal  infor- 
mation sbotild  not  be  filed  againrt  them  for  a  libel 
published  in  the  Buett  Chronicle  newspaper  of  the 
3rd  of  May  instant,  imputing  to  Mr.  John  Strutt,  an 
attorney  of  thb  oonrt,  oriminal  misoondact  in  refe- 
rence to  a  petition  preaentad  by  him  to  the  Hoase  of 
Commons,  rebtive  to  the  late  Aylesbury  election. 
___  B»Utnm. 

Tkurtdar,  Mag  29. 
Rbo.  on  the  prosecution  of  Kbnnbdt  v.  Allbtnb 

and  OrBBBa. 

Certiorari  Ut  remove  an  indietmentfrtm  tH*  Central 

CrinmuU  Court. 

Jtuddleelon  moved,  on  the  part  of  tbe  defendanta, 
tot  a  certiorari  to  remove  into  thb  court  an  indict- 
ment found  at  the  Central  Criminal  Court  against 
the  defendants,  for  obtaining  money  by  febe  pre- 
tences, and  conspiracy.  The  indictment  which  was 
founded  upon  some  supposed  fraud  with  reference  to 
a  horse-race,  whereby  the  proeecutor  lost  7,0(X)/. 
would  involve,  it  waa  said,  many  difficult  points  of 
bw,  aad  it  waa  desirable  it  shoidd  be  tned  by  a 
spedaljory. 

Jamee,  Q.C.  who  appeared  on  the  part  of  the 
prosecutor,  consented  to  tbe  removal  of  the  indict- 
ment. 

WiOHmAN,  J.  in  granting  tbe  writ,  directed  tiiat 
each  of  the  partiea  ahould  enter  into  hb  own  recog- 
nisance to  the  extent  of  200/.  with  two  sureties  of 

low.  each.  

BUSOrBSS  OF  THB  WBBK. 

Hmar  9.  Haitvat. — AUktHmt  moved  for  a  mU  calfiiig 
upon  the  ^aintiff  to  ■hew  cause  why  the  wwrant  of  attor. 
ner  sod  ■&  the  proeeedingi  thereon  thould  not  be  set 
Mue,  upon  the  groond  that  at  the  time  of  the  exeentioa, 
so  attorney  was  nreeeat  on  behalf  of  the  defendant. 

SuUiM. 

EAVsaxx  *.  HAOxnre.~>^tt«rioa  moved  ft>r  a  rule  oaUng 
upon  tbe  pbfatiff  to  shew  aanaa  why  he  thoold  not  carry 
tB  the  wjfaod  eater  iatisfeetiaa,  or  why  it  ehonld  not  be 
referred  to  tbe  Master  to  asoertab  what  ta  now  ine  upon 
thajadgment.  JbfcaW. 


OovBi  o>  BABXBurror,  LoBDoa,  reported  by  JoBV  A. 

Wowrnia^m,  Sm|.  Bairhtar.atlaw. 

Coral  ot  BaaxaunoT,  Dvaux,  reported  by  i.  larx, 

Bkq.  Banister  at  law. 

(Before  Mr.  CommisskBwr  Qovlbovbic.) 
JtaCLAT. 
In  essss  V*  tUfttti  a^fudiealim  mierthe  M  if 
U FM.cl^«. lot,  Mr  fmerst  nrir  fe,  IM 


tit  pttiticminf  eredilor  mm$t  tepim,  mtd  tetaUith 
aay  itflhe  re^nieitee  diepmled,  b^ore  eaJKng  en 
the  alleged  hankntpt  to  ekno  esiiM.(a) 
Thb  was  a  qneation  of  disputed  adjudication  under 
the  Act  12  &  13  ^ct.  c.  lOS,  a.  104. 
Parrg,  counsd  for  the  bankrupt. 
Bagteg,  counsel  for  the  petitioning  creditor. 
A  pteliminary  discussion   took  place  aa  to  the 
obligation  of  the  parties  to  begin.    On  the  part  of 
the  alleged  bankrupt  it  was  insisted  that  the  peti- 
tioning creditor  was  bound,  in  tbe  first  instance,  to 
examine  hb  witnesses  and  eatablbh  the  three  re- 
quisite^ necessary  to  sustain  the  adindication,  pre- 
oselyasif  there  had  been  no  prerious  adjndicstion 
e*  parte.    On  the  other  ride  it  waa  suggested,  that 
by  die  express  terms  of  the  lOith   section,  the 
alleged  bankrupt  was  to  shew  cause  againrt  the  ori- 
ginai  adjudication  to  the  satisfectionof  the  Court 
and  if  be  feiled  so  to  do  within  the  periad  spedfied 
in  the  Act,  the  ori^nal  adjudication  became  abto- 
lute  without  more ;  and  from  thb  provision  it  was 
argued,  that  the  petitioning  creditor  bad  already 
esteblished  a  primi facie  case,  and  could  not  be  re* 

?uired  in  the  first  instance  to  produce  any  evidence, 
t  was  admitted  at  tbe  Bar  that  the  prartioe  in  re- 
ference to  thb  question  was  not  settied. 

Mr.  Commissioner  Goulbubn  thought  the  ques- 
tion so  important,  aa  matter  of  practice,  that  he  oon- 
anlted  with  hb  brother  Commiaeioiiers,  Evans  and 
Holroyd,  and  subsequently  announced  that  thev  had 
come  to  tbe  nnanimons  conclusion,  that  in  ormnary 
cases,  and  as  a  general  rule,  the  petitiomng  creditor 
upon  a  disputed  adjudication  should  be  culed  upon 
to  begin  and  adduce  all  the  eridence  on  which  be 
means  to  rely,  in  order  to  establbh  tlie  tradingpe- 
tioning  creditor's  debt  and  act  of  banlcmptcy.  The 
Court,  however,  reaerved  to  itself  the'  discretion  of 
allowing  the  petitioning  creditor  to  adduce  further 
eridence  at  any  subsequent  stage  of  the  proceeding, 
if  further  evidence  was  deemed  necessary. 

Bagltg,  for  the  petitioning  creditor,  then  called  the 
attestmg  witness  to  a  deed  of  assignment  for  the 
benefit  of  creditors,  wluch  waa  the  act  of  banktnpti7 
relied  upon,  and  the  witness  waa  cross  examined  vt 
Parrg,  with  a  view  to  establish  the  objectiott  reUea 
apw.  ___^ 

IRISH  BANKRUPTCY  COURT, 

Be  RoNALoaoN,  Assignees. 
Mtmtg  paid  to  a  bantrnpf  for  a  tpeeifie  muvoee, 

immediatelg  bffitre  He  bantrnptcg,  will  not  vett 

ta  Air  aeetgneee,  jf  clothed  with  a  truel. 

The  bankrupt  had  been  a  trader  in  Dnndalk,  who 
had  deelings  with  Messrs.  Feele  and  Co.  of  Brad- 
ford, in  Yorkshire ;  end  in  the  month  of  March  Ia4 
be  wrote  to  that  firm  for  the  loan  of  50/.  to  assirt  in 
taking  up  hb  bill  to  them  for  ISO/,  which  was  then 
running  due;  the  50/.  was  accordingly  remitted  to 
him  in  a  letter  of  credit  for  that  apecific  purpose: 
but  befbre  its  arrival  Ronaldson  had  absconded  and 
hb  dark,  in  hb  absence,  opened  tbe  letter  contain- 
ing the  90/.  bat  finding  that  ita  contents  could  not 
be  ap^ied  to  the  purpoee  for  which  it  was  intended, 
he  remitted  back  to  Pede  and  Co.  a  half-note  for 
50/.;  but  before  its  recdpt  could  be  acknowledged, 
a  commission  of  bankruptcy  issued,  and  the  car- 
respondini  half-note  waa  sdied  by  the  messenger, 
and  on  felling  into  tbe  bands  of  the  agent  to  flw 
aaaignee,  be  claimed  tbe  correaponding  half  from 
Pede  and  Co.  inasmuch  as  the  money  had  been  in 
One  possession  of  the  bankrupt,  and  vested  in  fab 
aaaignee. 

Barrg,  for  Peele  and  Co.  applied  for  a  direction 
to  tiie  assignee  to  transmit  back  the  half-note  in  hb 
possession,  instead  of  seeking  to  obtain  the  cor- 
responding half  from  hb  clients.  The  money  waa 
sent  for  a  specific  purpose,  to  which  it  waa  impoa- 
sible  to  appiv  it— it  was  dothed  with  a  trust,  ana  did 
not  vert  in  toe  assignees.  {Yeatee  v.  Hope,  15  law 
T.  25,  and  cases  there  dted.)  The  bankrupt  bad 
not  taken  up  the  bill  towards  the  payment  of  wbidi 
Peele  and  Co.  had  sent  the  50/.;  they  would  be 
obliged  to  prove  on  a  very  deficient  estate.  They 
were  deaiiy  entitled  to  have  the  money  returned ;  tt 
would  be  a  great  iqiustice  if  they  should  be  obliged' 
to  move  for  it  as  a  debt.. 

Hb  HoKotra  thoiqffat  that  the  50/.  did  not  vert  hi 
the  aaaignee,  and  directed  that  tbe  half-note  ihonld 
be  returned  to  Peele  and  Co. 

(Befbre  Mr.  ComnssiONBB  Macaw.) 
Jit  Crablbs  Jamnirea,  Bg  parte  Thb  Bblpast 

AND  COOMTT  DoWN  RaILWAT    CoMPANT. 

Pro^for  raUwag  caUe—Pagmente  bg  inetabnente 
—Sale  iif  eharee/br  ien^  qf  eredilore. 

AU  ealle  upon  railwag  eharee  regularlg  made  and 
due  bffore  banhmpteg,  are  proteobtt  i^on  the . 
banhmpfe  eetate.    CiUe  maae  pagable  bg  inetat- 
mentearenotprottaUe,    Wh»e  a  railwag  eom^ 

(a)  ThepraotiodeaMtor  thb  deoirfaa  b,thatsnoaa 
jlspated  a&dieatfaia.  thepetttioning  ewditor  b  rewiksd 
to pmdnee  the  Mma  witseasee,  already  examined  siliri 
the  conmlsriMMr,  togsthsr  with  any  other  andeaeathat 
ai»Waii«irlii|Jtli  teiilslUil  the patWaibg  <sa> 
Sior'sdsKtndbg.aBdartonaBfciaptisr. 
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■— »  U  aHnttHQ  prove  Jbr  eaJb,  tMe  tMgret  mmt 
««w>M9M  m  €Md  nUfar  tin  bea^t  qf  lit 
gfte. 

The  bankrnpt  in  thii  natter  hmd  bean  m  tndcr  in 
Newiy,  and  upon  the  formatioo  of  iiie  Belftst  aad 
Count)'  Down  Raflway  Company,  he  became  an 
Oflginai  snbicriber  for  twenty  shuea  at  Ml.  eUk. 
^»paid  np  one  or  two  calls  on  foot  of  these  ihareik 
1^  then  Became  in  arrear  for  all  the  subaeqoent 
enQg,  the  whole  of  which  became  doe  before  hii 
bankmptcy,  and  now  the  company  sought  to  profe 
for  the  amount  of  thearrean  to  the  extent  of  np- 
waids  of  TOO/. 

^antitltn  Smythe,  for  the  railway  eompaay,  pot 
Afcwaid  the  proof,  and  contended  that  the  company 
wnre  dearly  entitied  to  rank  upon  the  baidcmpt's 
eftateas  ordinary  creditors,  the  calla  havinc  become 
d/iB.  before  the  bankmptcy . 

JTBAnae,  for  the  Bssignees ,  resisted  the  proof  on 
tinee  grounds:  1.  The  solicitor  of  the  company  had, 
bffor&the  bankruptcy,  written  a  letter  to  Jennings 
on  the  part  of  the  company,  offeting  to  forego  tJl 
claims  on  foot  of  the  calls  in  question  on  payment  of 
fifty  pounds  in  cash.  2.  Th»t  certain  of  the  alls 
which  had  been  made  payable  by  instalnu  nts  were 
not  legally  proyeable.  3.  That  inasmuch  asitbewliole 
capital  had  not  been  subscribed,  and  half  of  itpud  np 
before  the  undertaking  was  commenced,  and  only  a 
portion  of  the  undertaking  completed  at  tlic  present 
time,  the  shareholders  were  not  liable  for  calls,  and 
theproof  against  the  bankrupt'sestate  could  not  be  sus- 
tained. Cohenv.WiHimon,\2'Be&v.l25;Aniergate, 
Notlingham,  Boston,  and  Eastern  Junction  Rail- 
way  Company  v.  Couthard,  14  Jur.  ()2J,  19  IkJ. 
311,  6  R.  Cas.  218  :  Exparle  Marsdm.  2  Dea.  245; 
Ejc  parte  Cmmell,  3  Dea.  2U1;  Wordn-orth  on 
Ktilways,  5  edit.  91,  92 ;  Chambers  and  Patterson 
on  Railways,  494  ;  London  and  Brighton  Railteay 
Company  t.  Wilton,  1  R.  Cas.  531,  535,  were 
cited. 

His  HONODR  held  that,  with  regard  to  the  first 
<4ri(ction,  it  was  not  well  founded,  inasmach  as  it 
im  not  appear  that  the  solicitor  of  the  company  had 
weir  sanction  for  writing  the  letter  in  question ;  but 
that,  even  if  he  had,  the  condition  contained  in  it 
was  not  folfiUed  by  the  payment  at  the  time  of  the 
SOI.  in  cash.  With  regara  to  the  second  ejection ,  he 
thonght,  upon  the  authority  of  the  Ambergate  Rait- 
may  case  rated,  and  the  Companies  Clauses  Consoli- 
dation Act,  8  &  9  of  Vict.  cap.  16,  it  was  not  legal 
1v  make  calls  on  shares  payable  by  instalments.  Mid 
that  the  calls  contained  in  the  present  proof  which 
wsna  so  made  payable  should  be  i^ected.  As  to  the 
Ajrd  (Ajectioo,  although  there  seemed  upon  the 
anlbority  of  some  of  the  cases  that  there  wis  some 
nennd  for  it,  yet,  if  it  were  to  be  held  good  fakw  in 
au  respects,  no  railway  erer  could  be  prpceedad  with 
i^ilst  any  of  the  orit^ual  capital  remained  unsub- 
scribed for,  and  no  outstanding  call  could  be  en- 
forced whilst  any  portion  of  a  railway  remained  un- 
fiQuhed,  or,  in  other  words,  a  railway  never  could 
in  point  of  fact  be  completed,  because,  in  point  of 
lair,  the  means  of  completing  it  could  not  be  en- 
forced. With  repird  to  the  calls  that  were  regularly 
made,  and  not  divided  into  instalments,  the  com- 
pany were  clearly  entitled  to  piore,  as  they  had  all 
become  due  before  the  bankruptcy;  but  another 
qOBStion,  and  an  important  one,  remained  to  be  de- 
dded,  namely,  what  was  to  be  done  with  the  shares  ? 
tf.  there  was  any  one  proposition  in  bankmptcy  better 
established  than  another,  it  was,  that  every  creditor 
duming  to  prove  af^inst  a  bankrupt's  estate,  who 
lldi  any  property  or  security  belonging  to  the  bank- 
rapt,  should  either  place  a  value  on  it,  dednct 
that  value  from  the  amount  of  his  proof,  and  prove 
for  the  difference,  or  bring  in  the  security  and  hase 
it  sold  for  the  benefit  of  the  general  creditors  ;  and 
there  did  not  appear  any  cause  why  railway  com- 
paniea  should  be  exempt  from  that  rule.  He  would 
adnat  the  |m>of  to  the  extent  of  the  calls  regularly 
made,  that  is,  such  as  were  not  made  payahls  by  in- 
stalraents,  but,  in  so  admitting  the  proof,  the  com- 
nany  would  be  bound  to  bring  in  the  shares,  and 
have  them  disposed  offer  the  benefit  of  the  general 

creditors  (a).  

Friday,  March  1. 

AsHavin  and  Cavamaob. 

Banin^t  lunatie. 

A  eommimon  may  be  med  out  againtta  trader  viho 

ii  a  lunatic,  provided  that  he  mat  tone  when  the 

act  of  baniruptcy  wot  committed  t  and  hit  being 

ine^Mble  qffumithing  a  lehtduU,  or  btbtg  *»• 

aimned  touching  hit  eitate  and  tftctt,  wiU  not 

prevent  the  working  of  the  eommuiion. 

Lynch  Q.C.  applied  for  an  adjudication  agunat 

Hann  and  Cavanagh,  traders,  in  Waterford,  the  act 

of  bankruptcy  being  the  eiaoutioD  of  a  trust  deed. 

Tlie  parties  were  co-partners  in  trade. 

Craghton  opposed  the  a4)ndication  on  the  greoad 
that  Havin,  one  of  the  partners,  was  a  lunatic  for 
soma  two  or  three  months  past,  and  was  oonfmed  in 
aihiBatio  asyhim.  He  admitted  that  a  commisrien 
mitjht  be  sued  ont  against  a  lunatic,  during  an  interval 


of  aanltyt  npon  an  aot  of  banknptey  miUn  the 
same  penod ;  but  where  he  was  atul  a  lunatic,  and 
iaoapwde  of  fanisbing  a  schednla  or  nndergoii]^ 
any  sxaminatian,  a  oommtanon  would  be  niiJcua;  it 
was  evident,  the  Legislatnre  did  not  intend  that  such 
penona  should  be  sotgect  to  the  operatioa  of  the 
iwikmpt  laws,  as  no  pcovislai  was  made  ia  those 
statutes  for  caaai  of  lunacy,  whereaa  in  the  insolvent 
acts  they  were  provided  (or.  A  commission  of  haak- 
ruptcy  against  a  person  who  atiU  cantjaned  a  lunatic 
woald  be  a-noHitir. 

Lynch  in  reply,  liOid  EUoD  decided  Oafcaslanacy 
was  no  defence  to  an  action,  so  aeithat  was  it  to  a 
oommissioD  of  bankruptcy,  which  was  a  spedas  of 
action  for  the  benefit  of  all  a  taader's  creditoi*, 
3  Ves.  590.  The  exeontion  of  a  trast  deed  was  the 
act  of  bankrnptcyi  There  was  no  qnastioB  that  the 
man  was  aanawhen  he  executed  the  daed,  and  itwaa 
his  stats  of  mind  at  that  period  that  the  Court  waa 
to  consider,  and  not  his  present  state  of  mind,  with 
whidi  the  Coort  bad  nottung  to  do.  AUthereooi- 
sites  to  sustain  a  oommiasion  existad,  and  ha  called 
on  the  Court  to  adjudicate. 

His  HoNocK  saiahe  was  not  called  upon  to  decide 
whether  a  commission  of  bankruptcy  against  a  loaatie 
was  valid  or  not — that  was  a  question  far  the  Ixwd 
Chancellor — ^nor  was  there  evMence  ptodauMd  before 
Mm  to  shew  that  the  trader  was.alnnatic— earenif 
such  evidence  were  produced,  he  did  not  think  he 
would  be  botmd  t«  recdve  it.  Here  was  an  act 
of  bankruptcy  when  the  trader  was  admittedly  i 
There  was  a  trading  and  a  debt,  and  aiiliongh  inconr 
venianoe  might  arise  for  want  oiF  a  sepacale  schedule, 
and  from  the  inability  of  the  bankViutt  to  be  ex- 
amined, still  the  commiagion  should  procaad.  The 
inconvenience^  however,  would  not  M  so  great,  as 
thrae  was  a  partner  supposed  to  be  ooavenaat  at 
least  with  the  joint  estate. 

Adjudieatum  aeeordiaglf. 

(Before  Mr.  Commissioner  MACAtb) 
Tuetday,  March  2i. 

its  Donaldson. 

Arreit  q/"  bankrupt. 

The  Committioner  vritt  grant  a  VHtrrant  to  arreit  a 

bankrupt  under  the  ith  teet.  12  Sc  13  Viet.  e.  107, 

after  adjudication.    lEnglith  analogout,  12  If  13 

Vict.  e.  106,  t.  99.] 

The  sections  above  cited  enact  that  atrnder  against 
whom  a  commisaion  issaes,  or  a  petition  for  adjodi- 
cation  has  been  fiied,  may  be  arrested  npon  the<»m- 
missioner's  warrant,  if  about  to  reaiove  or  conceal 
bis  goods,  or  q«it  Bagland  or  Ireland,  and  hdd  in 
custody  nntii  t^e  expiration  of  the  time  allowed  for 
opening  the  oomraission  or  ai^ndging  the  trader 
bankrnpt;  sod  it  has  been  hdd  in  the  ease  of 
Oismpjan,'  a  banknp^  who  was  brought  by  habeat 
corpue  before  Mr.  Justice  Moore,  shortly  after  the 
preiieot  IriA  Bankrupt  Act  came  into  operation, 
that  the  warrant  vras  spent  npon  adjudication,  and 
the  bankmp^was  accordingly  discharged  from  cus- 
tody. The  Irish  Commissioners,  however,  on  con- 
sidering the  4th  and  6th  section»of  the  Irish  Bank- 
rupt Act,  which  are  perfectly  amdogons  to  the  99fli 
section  of  the  English  Bankrupt  I^w  Consolidation 
Act,  are  of  opinion  that  a  warrant  to  apprehend  an 
absconding;  bankrupt  can  be  granted,  and  that  if  such 
a  power  did  not  exist,  the  seetions  would  be  slmoet 
nugatory,  It  appeared,  in  the  present  case,  that  tlie 
bankrupt  vras  a  trader  in  DnndaHc,  and  had  con- 
traoted  debts  to  a  considenble  amount  with  Todd 
and  Co.  of  Dublin,  and  with  Manchester  merchants. 
He  tamed  a  large  portion  of  his  stock  into  cash, 
padced  up  the  remainder,  and  left  Dundalk.  He  was 
dedared  bankrnpt  in  two  or  three  days  afberwards, 
and  it  having  been  discovered  that  he  was  in  Liver- 
pool, on  his  way  to  America,  a  vrarrant  was  granted 
for  bis  apprehension,  and  also  for  the  sdznre  of  the 
goods  he  had  with  Mm.  The  messenger  was  for- 
tunate enough  to  seize  the  goods,  but  the  bankrupt 
himself  had  sailed  by  the  mail  boat  to  New  York  a 
few  injt  previously.  The  case  is  important,  as  it  has 
been  hitherto  held,  that  the  pow»  to  arrest  or  im- 
prison the  trader  ceases  upon  adjudication.  Mr. 
Wise,  in  his  comment  on  the  Bnghsh  Consolidation 
Act,  is  of  the  same  opinion,  but  if  the  power  do  not 
exist  there  is  nothing  to  prevent  a  fraudulent  bank^ 
rupt  who  has  sold  all  his  praperty,  andhss  the  money 
in  his  pocket,  absconding  at  any  time  between  adju- 
dication and  the  day  for  snirender. 


Jliehoit  obiMtod  tihst  Oe  iaaitvsBt  iMi 
djyribedbyJlH>w»wan»in.sifaishhelisdia5j 


debta. 
Horntaae 
TbeOtwa 


hwabsMrt. 


'.JMwU. 

iCBdiMw4tM.  Gffs«a>  Cois)fisaiai«i..i 
S«  Riofiamm  ItejncsrABHa. 

Has  ineQtv«i«t    wnaa  nowiirtal  oa  Ot  Ha 
Maroh,    1M9.     ▲  cretftonT  pelHiiiB  «h  Si 
the   19th   of    October.    1849^  by  Ife  fi«  I 
vnrd  Chiehaetar,    a    esedMar   (Ho.  fi,«^  9 
affidavit   acoompanying    the  petilisa  w  'la 
at  the  ctty  o<  DaOriiQ.  Iwrtanij  this  IM  iki 
Oetober,  1849,   befiore  aaa^  a  Master  oMU 
far  Irdaad,  of  tha   Hi«h    Coort^  ft  Owsrj 
Bivlaad."    The  Act  (1&  2  Viet  lUttllj 
eoaota  that  fU  afltdavita  «ae<l  in  thaOeaWia 
Irelaad  or  ia  Sootland  ahall  baavaoia  Mbii*p»' 
trats  of  the  ooaaky,  ei^,  tana,  or  fhatetb 
affidaviu  are  takea.    "ft*  Mcsbbl  Lm.ih- 
plaoe,  looUnc  at  thia  petiiioa,  doabtedolii 
vastiag  osder  or  <iiarharg>  apoa  a  peiiinvia 
woqU  be  TaKd.     The  point  wtas  matitiidA 
Coamissiooer  XmMt  wko  direoted  Mr.  Um  ti  ■ 
an  afidavit  of  the  taxi,  tttet  wlueh  s  nli  M 
issna  giving  leavato  the  iaaolveat.to  Be  •  mf 
tion.  notwithstaMling  the  oae  aa  tim&ui* 
Court.    Anew  petitSm  vna  ftladoBike3Ml« 
1850;  asahedalavMs  filed  onthel9lkV4K 
and  the  iaaglveot  vaae  fiaailf  disohaigt^a  i'>l>> 
May.  1851.    Hie  leamBdCoeasMSBODsdiiM^; 
miss  the  forst  petUJost.  vrobaUy  as  tto  i<<  m 
Viet.  0. 110k  ■•  37)]diraoU  thatsaob  psatiniUl 
be  disaaiaaed  witko«t  theeoassntoflhi  pet«4 
oeditor.    (ffsKsa  t.  fltoyea/.  4M:  &  G.  i»^ 


INfiOLVBNT  COUBX.  DUBLIN. 
BapoitsdbjJ.Idirz.  B^.BkhImI^' 

AprSiaa. 

(BafiweMx.  GonmiaaiaBsrBiuwB.} 
Jle  DoBaac. 

Jamt  f Biisisoi  I    Prtrndptl  atiaflt- 

A  rtltat*  qfihaJmtda  qf  a  joint  eammh'J^ 

mtni  creditor  tsatf  »ot-r*l*aittketUrit»i>< 

aUhaugh  ht  i*  mtrair  m  mtnty,  'i"*?'? 

y  to-  the  at  rmttmat »  «*■  ^ 


sm/ii^  party 

A  jn^meat  creditor  of  the  imhitt  ••«* 
Madue^ad  execution  iaeaed  «Bt,^  '^ 
which  he  waa  detaiaed  in  eostod);  oi  ^^ 
hispetitiaB  and  sohedole,  when  Asaa<n^" 
heard,  ha  disputed  Maotare's  dslit,  od  ttatafa 
a  reference  was  had  to  the  chief  eta*  teBjn" 
report  into  tiie  draamataaoes  ccenaW  •*  ■  " 
the  amoont  due.  Rrem  the  chief clair>nf"''|^ 
peasedthatone  Tbamaa  Irwin  and  tlai>>f<*T 
iwntly  Uabla  by  jndgaieat  to  Maeloe.  li«»  ■ 
been  discharged  aa  so  msolvant  in  «»  ^  y 
and  bad  ntaiiied  this  joiat  debt  inliiMclie«»* 

this  timecartain  landa  in  liis  po**"*** r^^ 
ejeotment  for  nonapayaaent  of  rsn^  and  ^"L 
redemptioa  about  to  eaiiiretthsaManifflif'!'^ 
took  paocesdiiKS  aoaiast  Dobbinos  ne)«iQ 
bathepeayedfor  taoe  nn^  Irwis's  o*^"^ 


be  made  productive,  and  pnaposnl  t''*''^'^ 
creditors  shonU  eootribnto  to  make  Of)  Jw"^ 

aadredeemthe  landa;  that  thm  tlie  w'"*^ 


(a)  ThelMTiMdOoiaiiiiiaiimardalivaedsvarTable  and    .     „  >.  ,  ,      „v       .       _ 

eUborate  jodgaaat,  taut  Ihs  p-j**- niM  it      ■  ■' ' -'j    »  the  .aaow  oC  Joha  Bdwarda.  .Hm  patiliea  was 


XTOOTiiVBn   CUUMTa 

Bqportedhy  Davtd  Cato  JLioaix.Saq.  of  tka  ICddle 
Tempi*,  Btrrirtar-at-Law. 

Tuttday,  April  IS. 

(Before  the  Chief  Commissiooer  RErM0(.D8.) 

PBOTBCriOir  OA£K. 

Jte  JoHM  facaiiAN  Bdwards. 

Petition — Name  ^intolvent. 

AU the aaMstm wMth oa  imoiaent  hat eomftraeted 

debtt  mutt  be  ttt  forth  in  hit  petition. 

TUs  ioselvent  had  aonpted  a  bill  in  Ancnst  I860, 


givea. 


!  filed  on  the  22nd  March,  1661. 


beaold,  and  the  creditors  ahsaMsRssga--,^ 
themsdves  how  they  were  to  be  pwl<x»% 
proceeds  of  the  sde  as  far  as  thay  "^dp'  . 
pnrdwser  oodd  be  had  nalesi  ^^^""^^ 
ton  consulted  to  release  the  estate;  f^ 
stated  that  he  wouU  abide  tberesdt  of  »ar 
ceedinff,  and  pay  whatever  halaoK  "TZS 
due  to  MadBie.  The  lands  woe  '"^■'''^i 
ataiUrvahie,  aad  the  pnRduae-monaTW^^ 
far  as  it  went,  to  pay  the  jndgi»«t  ^iTll* 
sums  advanced,  induding  a  sum  advsnoH  °i^ 
bia  himtolf;  and  a  Mr.  Stevensoa,  •»  •»  "j 
jttdgaieat  Dobbin  was  thepriadpddewn^^  ' 
Us  demad  in  full,  llie  report  f»^'l^  d 
this  anangemenbwas  for  the  benefit  °' Jf^jl^ 
entered  into  with  hia  consent;  *'»'*?  &« 
creditors  who  were  not  paid  off  i"  '*  ^» 
Maohire,  joined  in  a  deed  of  ooaveysnoe  *>  /^ 
chaser  discharged  fram  their  jndgaMBli.'^/ 
appeared  by  the  rapoit,  that  ia  <*»,*fZi(» 
both  Inrin  and  Dobbin,  it  was  ststed  «i»'^^ 
was  merely  surety,  aad  that  Ifwini™"^'^,* 
debtor.  This  hcmg  the  state  of  f>^J:  "m 
tended  on  the  put  of  the  insdveot  tliM»"V|  n 
arelease  of  the  lands  of  the  joist  <^^^<i> 
whoa  the  insolvent  was  meidy  "WiJJ^ 
nleesed  <h>m  tlie  debt,  and  hia  ^iI^^TZ* 
The  leemed  CoioussioinB  <*^^JZi* 
point,  how  for  a  ideaseof  laadbya  )^<r> 
ditor  operated  upon  the  liabilily  of  '^^n' 
had  besa  the  snbjeot  of  fteqaen'  "^V 
cenflictine  opinions.  There  ws  *e«?!'J^t*( 
cociv.  Hamieeait.nottyetMpartal,MU»'^ii 
befose the  GomBOB  Heas ioFeiMry M* ;<«; 
i^hdd that.  a. release  mtmltA\f  1^^ 
ditoi*, expressed  to  be  mewlyof"*'*" 
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mt  OMMtod  ia  point  of  lav  ass  release  of  cer- 
fetded  Mtates,  which  -were  also  origioallr 
tMMiei  by  Ok  judgments.  That  decision  was 
mffirmad  bf  the  Lord  Chancellor,  but  the  circ«m- 
llliiiiilM  of  that  case  differed  from  the  present,  and 
tb» jaifineiit  af  his  lordship  could  hardly  afford  a 
niae  in  the  present  instance.  It  appeared  from  all 
tte  fiwta  Mt  forth  in  the  chief  clerk's  report  in  the 
one  tunr  befen'  the  Court,  that  there  being  two 
mowMHi  one  of  whom  was  the  insolvent,  the  estate 
of  ibe  oUmt  hu  sold  chiefly  by  his  procurement,  he 
•btiiaini  tke  adTantage  of  haring  the  judgment  for 
ifUob  1m  fTM  Bkble  paid  off,  and  the  cash  he  ad- 
Ttmeti  towuda  the  redemption  of  the  lands  re- 
Vuided  to  bin :  be  at  the  same  time  undertaking  to 
p«T  the  iwuinder  of  the  debt.  It  was  no  doubt 
mil  ertabliiilnd'  law,  that  if  the  creditor  discharge 
Ibet  principal,  or  enter  into  any  agreement  with  him, 
by  wUeh  the  Surety s  situation  is  altered  for  the 
wone,  or  which  woul  naiet  •  Mooed&f  against 
theMbaty»6aad  apoa  thapriniiipal,'kediM£iwge8 
the  aaety— for  insiMice,  if  he  «(reetogifetaaeto 
the  yiiacipd ;  fertheoif  helbAaar  fMoeadiacdm'- 
lag  the  time  thns  gtren,  he  vKinn  the  surety  by 
wolonai^c  Us  reiponiibility  ]  while  on  the  other 
Atnd.  whe  prooeed  acainst-the  ■mutji  he giTes-him 
•  TCmedy  against  tbe  ftiadifil,  aad  thus  ezpoaas 
tlwlattar  to  proceedings ooatiary  to  thefitthofhis 
Mreement.  (BauUiM  t.  SHM*,  I6  Ves.  ao.) 
Tnse  ware  howeiar  eydtsMe  tii  ii— sts  m  m  in  Ae 
pnasnt  «aae  lAieh  would  make  tt  M^ast  <n  disehaifB 
Dobbin.  It  was  aonpetaaltoentarinto  a  stipnlation 
raaervfaw  Q»  remedy  agalnat  the  annty,  and  al- 
Iboq^  the  principal  waa  disehaiged,  yet  when  the 
•■retr  was  a  party  to  the<riangsmwit  by  his  ooo- 
•entghewsa  beoad  in  aqaity  to  pay  tfaedefiooMy, 
•ad  that  Court  hariag  an '  aqwtaMe  iarisdidioii  was 
boand  to  ezerase  it.  His  dedskn  waa,  that  al- 
thoaijli  the  insolTentwas  the  joiateoaaaar,  and  a 
laare  Ismety  for  Irwin,  aad  Irwin's  estate  was 
•aiaaaad  by  tbe  jadgneot  ereditotv  yet  aa  the  in- 
aohaot  waaa  oonaenting party  to  thafranangement, 
hewasBot  iriaased,  bat  was  bound  to  pay  what  the 
yrianrrl  was  defieiaat.  The  chirf  oleriE's  report, 
ftadintr  that  a  certain  sasa  was  dae  'to  liadare, 
shsalrt  be  confirmed. 


SayettaS  by  Asix  tittvum,  B^.  of  tUglmur  ftrnpto, 
Banixto-at-Iiaw. 

Bahinkf.AprU^IH. 
(Otkn  liOid   CAiinBi.1,   G.  J.   AaMMotr,  B. 

OoLHiB«,  J.  Platt,  B.aadTMJomu^X) 

RCQ.  V.  POTsaH. 

Xiarcaay— JOatei  miiMi»»pf  taOmmt. 

A.  emphfti  B.  to  tett  chUU§fir  Ma ;  B.  rsetfeMi 

/irOttpnpMta  p4fMl  e/  ehtMm,  a  saponifc 

pHeettil^  fimtd  ly  A.  ftp*»  «M*  «rHtl*.    B. 

aaaa  <»  it  piid  mpenemtaf*  wpm  tk»  auiaaar  r». 

t^Md,  aad  to  brtitg  Me*  Me  cisMe*  mi  tM. 

hitUad  o/teUint  mjh  htflmkiulmMf  jmaaarf 

SSBM  aad  itmt  the  rff/ar  U*  mem  aas  .• 
ffald.  Oat—  IktrttetuMa^tii^taamtnti^att 

the  arUekt,  the  mlMfpreprtaltmnif  part  Mer- 

adaerf  the  Miment  mi  to  the  rett:  m»d  that  B. 

wot  prvptrty  emnriettd^u  iareaiiy  rfthtmiMm 

wUeh  he  had  hept. 

Thk  ease  waareaerfadliy  Aldatim,  B.  at  fiia  last 
Leicesgar  Aarites.  The  pttsonar  wm  toifieaed  ipr 
lartenT  of  dethes  aad  cuuTletad.  He  bad  been  em- 
ploywdto  sail  clothes  for  the  prasetnto,  whoflzed 
the  priceat  which  each  article  mii^t  be  soU.  The 
piboaerwas  paid  3s.  in  llie  powid  ea  the  money 
which  he  teceired,  aad  his  duty  war  to  retam  all  the 
dotiMB  which  remained  ans^.  On  the  12th  Fish, 
he  received  a  parcel  of  dothea  en  theae  tarms;  b«t 
instead  of  diepoaing  of  them  aeeoidiDg  to  tliaairaoge- 
ment,  he  fraodnlently  pawned  nait  for  Ua  own  bene- 
fit, and  then  misappropriated  ttie  raatdneto  his  own 
use.  The  learned  jodge  told  the  Jury  that  the  iiaadn- 
ieat  pawning  of  part  put  an  end  to  the  bailment  as 
to  the  tesidae,  and  ttat  the  firaadulant  appropriation 
of  Oe  icridue  would  amount  to  laTCeBT.  The  qaea- 
tjon  was,  whether  the  dtteatiOB  was  right. 

O'Brieit,  for  the  prisoner.— In  this  case  the  bail- 
ment was  not  determined  by  the  adaapptopriatlm  of 
part,  becanae  the  oonttart  Was  aepaiata  aa  to  eadi 
•(tide.  (2  East.  P.  C.  CS7.  601;  JL  t.  Sfaar,  1 
Den.  C.  C.  349.) 

Lord  CAMFBSLt,  C.  J.— In  tUs  eMe  tiiers  wm 
bat  a  single  bailment,  and  apon  fiwt  the  whole 
question  depends.  If  there  had  been  a  sapaimte 
baOment  of  each  article,  the  misappropriatian  of  one 
would  not  havb  determltied  the  contract  aa  to  the 
odiers:  but  the  bailment  being  Stogie,  it  is  well 
setded,  that  Ae  first  tortious  art  inconsislaBt  with 
the  oontraet  puti  ao  end  to  it;  aiwl  a  anbsaqwnt 
misaiqpTopriation,  annaoyitraaiH,  b  laitany. 

Hm  4>t&er  judges  eottovntog, 

Rga.  r.  Diams. 
/■*allwarf-'rflr<aaw— Presaeafer'*  aaaie— Idem 


■jjflt* 
IMsi 


TWt  Quart  r^fani  to  lap  that  Darlmmi»tm 


^WfTvldeaiaaWHtia,  IhB^mUmtnothatiat  >saa 

~  ttatUJmp.  . 

b  wssitaewad  by  he  Dstsatahire  aassiona. 

The  arimntr  waa  iadictod  for  stealing  the  gaods 

af  Danas  Ghriataphay.    The  evidence  prnvcd  Jgie 

'«  Maae  to  be  Tryus  Christopher.    The 

laled  that,  in  Dorsetshire,   Darius  aad 

Ti  J  Mwaia  fcbai'SBaaatia.  bat  requested  the  opiason 
af  the  Jadges  apaa  the  oonectness  of  that  rutiag. 
Whsa  that  case  fttat  caase  on  to  be  heasd,  the 
CwHt  iatlaaatad  thatitwas  a^aastien-fertfaejurR 
«ad«tealad  thecaaata  be  sent  back,  inordarthat 
it  aaight  be  stated  whether  the  qoestiaa  had  bean 
lefttotbeiary.  l^hecasewasoowrstomad,  witha 
stslsiiwiftl  that  ilwqaastion  was  not  left  to  the  jnrr. 

Lord  OAUvamiA,  C.  J.— This^oarictioa  mast  be 
raatsaed.  If  itispat  aaa^aaattm  of  law,  it  it  quite 
bapoatiUa  fartUaiCoaft  toauruat  die  twoworda 


Bca.  •.  Itomo. 

(»B»>aaraaiiwafiia  *y  pritit»m*t  esaaast    Um  y 

dipotitiaa. 

The  nmttlJ^a  mrieoaer.  an  erata  aawriafaj  a 


fifra  pruomtr,  an  crei 

mUmmfar  tta proeaoaHoa,  ieaat  taUtlai  to  pat 

the  dapetUiim  rf  the  tnlassr  lafo  Att  haad  for 

the  parpen  i^  f^-nhiag  hie  meanrp  wUhamt 

ataiap  sr  as  svuisae^ 

Thb  ease  was  not  argued  by  counsel.  The  learned 
jadge  Who  tiM  the  paiaoner  taAand  to  allow  the 
piisaaar'aaanBaal  topat  into  tte  heads  ef  a  witaaas 
wham  ha  waa  eraaa-aianiafng,  hb  dsaoritiaa,  aad 
than  toaak  Urn  whatiMr  hepsrriated  hi  the  state- 
meat  whish  he  had  laertoasly  made  in  caart,  with- 
eat  putliwia  iliedspAsitiaa  *»  Us  own  erideaoe. 

Lord  CMMtmaihi  C.J.— The  judges  ate  aU  of 
ojrinion  that  the  course  whidi  tim  prisoner's  counsel 
wuhed  to  take  ought  not  to  be  allowed.  Indeed,  it 
appears  from  a  maansaHpt  note'  famished  to  me  by 
Mr.  Banm  NriK,  that  the  asMtar  b  "  ree  jadt- 
eala."  Thaatatab  aafoHowa:-^  Seme  eases  oc- 
eanred  belbie  my  broiiiar  CakuaB.  at  York,  sad 
mnaifat  liratpoid,  ia  which  the  ooaasel  for  the 
pifcaiast,  in  caass<«zaBiniBg  a  witness  fsr  thepro- 
seention,  offered  to pathito  hb  hand tiadapnaMon 
befaro  ifae  aaagbtrats;  and  than  .iwnpessd  to  ask 
him  whether,  heriiV  looked  at  the  paper,  thewit- 
aass  still  psMarand  hi  the  statemeat  aksady  made 
a>  hb  BiaadMtian  in-  eaart,  We  had  sAaedaabt  aa 
to  the  piwulety  of  ihb  coune j  bat ithariag  lieen 
peiarftted  W  aafese  jadges,  wa  awaaht  it  right  to 
allow  it  AsitbTaryderimUethatnaibnulyaheald 
prersil  hithearaetioefa  thbraapact,  I  faava  to  la- 
qasst  thaapMoa  of  the  judges  whathae  wawaae 
^t-'DMad  the  SM  of  AprU,  1846." 

Aaawer.— "The  jmlgasare  ef  •ptaien  that  the 
ODUasenarsaed'hi  tUaeasebiBsapadisat,  and.aaght 
Bot-^  Be  aUdwed  isrth»Mma. 

(SIgMd)    "DartMAW,      Wiuaaiaa, 
Tnrinu,        Ca«naair, 
PaJMb,         Baaama, 
AumaaoM,    BoOn. 
Pa- 


Rae.  V.  Makt  Amr  Daawai'i'. 

Am  imiiitmml  far  petjarp  tharaed  that  the  de- 
fiadamt,  apoa  a  trial  J^  rape,  fateeip  eteore  that 
eheneeer  pot  aUr.  M.  W.(he  the  eaid  M.  W. 
Mac  thmpreteal  ia  Coart  dmrtag  tko-taU  trial) 
to  write  a  Utter  for  her;  aad  thatatermemttea* 
pufaetd bp  aa  ai%sM«B  fAol  M  waramalariat 
9aeiMsa«A<Mer«Aasairaa(a«slf. IT.  towrite 
a  letter  for  her.  The-  evideaee-ptnooed,  that  apaa 
tHetriajbrrme  tfr.U.  W.  wae  poiatid  oat  to 
fmr,  aad  that  eke  meore  that  ehl  did  not  get  Mm 
to  airile  for  her  a  letter,  tehieh  awr  eroAMsd 
aa<I  tJtsira  to  heri  aad  thit  that  wae  faUe: 
Hetd,  that  the  aUepatlon  ^f  matariakty  loat  t^- 
fitimllfaUeged;  aad  the  identUpqf  M.  IV.  laf. 
Meatfy  ehiten. 

Thefolbaringcaaewasiesaned  by  Tslfourd,  J.-^ 
Mary  Ann  Bennett  waa  tried  before  me  at  the  bat 
assises  for  the  oonntt  of  CHoaeettar,  aa  aa  indict 
ment  diaiging  ksr  wUh  wilM  aad  corrupt  peijary, 
committod  on  the  trial  at  tha  Clhmcastsr  Spriag 
Aasbss,  185(1,  of  ShadraahLewb  aad  Isaac  HopUnav 
for  a  rape  upon  haraelf.  The  iadiclmaDt  agsiust 
Mary  Aim  Bennett,  after  slating  the  trial  and  tim 
aath  taitan  by  the  priaoner  aa  a  witness  in  (he  nsaal 
foiai,  proceeded  thas  toallagetiie  matirisWty  of  flie 
OMttars  aasinad  as  penary,  aad  the  prisoaer's  eri- 
denee,  to  widch  the  saaignmeiib  were applicaUe:— 
Tint  upon  the  trial  of  the  said  indictment  the  f<dIow> 
iiy  qaesHeas  beessse  and  ware  matttial,  aad  eadi  of 
them  leapeethcly  beoaaaa  and  was  a  material  qasa> 
tkM,  whether  or  not  the  astd  M.  A.  Beaaett  «*er 
ntoaeMifcWiBiaBia  towiitoalatltrfsrhar,  aad 
whether  or  net  she  tiwsaidM.  A.  Baaaatt  saw  the 
said  MHoWiUfaanaat  the  hoaae  of  tha  father  of  the 
aaidiaisaaar,  Shadsaah  Lawb,  whan  the  asid  bttsr 
w«i  wriKakjL and i*e«]a*>or  not'she  aaar  saw  tha 
am  MfeWIUbauat  <te>lao«aaor  the  hU 
of  flwpciMiMr,  ShadnMh 


she  ever  saw  the  ssid  MHo  WiDbaas  fai  any  hooter 
wiiaifaar  or  not  aha  evsr  saw  the  «ud  MBa 
nuiJams  more  thin  aaoe:  and  whether  or  not  ilM 
wM  Shadiaoh  Xmris,  and  the  said  laaaa  HapUa«, 
or  aMuraf  thcaa,  violeaify,  MsBioaaly,aBdacainat 
^wilaf  the  aaid  H.  A. Bennett,  lavbhedker. 
That  said  Mary  Ann  Bennett  beiag  so  sworn,  dia. 
than  and  thaae  en  the  aaid  trial,  aman  her  omb 
aforaaaid,  fobaty,  oorrupdy,  and  wifiUly,  dte.  od 


dapaae  aad  awear, 

aad    to    the 


(ka 


ether  tUngs,  hi  sab- 
i  feUowing:  that  ia 
to  aay,  that  she  (aseMagtte  m^  M.  A. 
Bennett)  aerar  sot  a  Mr.  MDe  WHlams 
the  said  IClo  WSliaBBa  befag  then  . 
inconrt  during  the  aaid  trial)  to  write  alsttar  for 
her;  and  that  ahe  (meaning the  aaid  M.  A.Benaett) 
dkl  net  see  the  said  Mr.  1^  WUlbBaa  at  tias  hoaaa 
of  the  father  of  the  ssid  piisenar,  Shadiach  Lewi% 
whan  the  aaid  Utter  was  written}  aad  that  she 
(meaning  ttw  said  M.  A.  Baanett)  never  sswthe 
said  Mr.  Milo  Williams  at  the  aaid  hoaas  ef  the 
said  iUfaar  of  the  said  prisooer,  Shadraeh  Lewie; 
and  that  she  (meaaiiK  thesaid  M.  A.  BeBB^)  nevar 
saw  the  said  Milo  Williaias  in  amr  bouse;  aad  tiMit 
she  (meaning  the  said  M.  A.  Banaett)  never  saw 
the  aaid  Milo  WUlwma  more  than  anoa;  and  that 
the  aaid  Shadraeh  Lewb  and  Isaac  Hapkins  violsatlf, 
feloniously,  and  against  the  oeasent  ef  the  asid 
M.  A.  BeiaMtt,  (Bvuhed  her."  The  indictment 
then  proceeded  to  negative  the  truth  of  tbe  matted 
sworn  in  tiiese  tnrma- 1 

"Whereas  in  tmth  aad  in  fact,  the  said  Mair 
Aan  Beaaett  did  gat  the  said  Milo  WiBiamsto  write 
a  letter  for  her,"  &c. ;  and  condaded  in  the  usual 
form.  It  was  proved  that,  at  the  trial  «f  Lewiaaad 
Btqpkins,  the  prissoer,  then  tha  witoaaa,  was  ashed. 
on  hor  cross-ezamiBation,  whetiier  she  ev«r.«ot 
Mr.  MjIo  WilHams  (irim  was  pdaiad  oat  to  her  is 
court)  to  write  a  letter  for  her?  That  ahe  re- 
plied,  "No,  I  iSA  not."  That  a  letter  wm 
dien  exhibited  to  her,  and  the  qaestian  waa 
repeated  as  to  "tins  Isttvi"  that  she  repeaiad 
her  denial.  She  was  then  asked  "OicT  yon 
not  get  Mr.  Mik)  Williams  to  write  thb  at  Lewis's 
fother's  house?  She  replied,  "I  did  not,"  She 
was  than  aaked  if  Aeeveraaw  V^lliaaasat  Lewis's 
fother'a  honae?  She  said,  "I  never  did."  Aob), 
wfaathflrsheevarsawWUUaass?  SherepBatL  "6nae 
at  Chepstow ;"  never  but  otaie.    %e  was  than  fan. 


thar  aakad,  whether  she  evar  saw  WUliaas  at  hm 
fothCT's  hooas.  She  n|iUed,  "Not  hi  any  haose/' 
iTieqaeatioas  were  afterwards  in  Buhataaee  I  apaateJ' 
to  hw  by  the  judge,  bat  she  paraiated  intheaaaoa 
deoiab.  She  dapoaad  to  Oepeapetmiaanefarapa 
upon  her  peraan  by  both  jnisaasiB  in  snncassiaa, 
each  oaabtmg  the  ether.  Upon  the  trial  ef  the  ha- 
diataseat  for  patjory,  the  lettar  in  qaasMoa,  whiaii 
had  been  given  in  evidanoa  to  eontradiet,  «ai  tha 
trial  far  rape,  waa  swam  by  Milo  V^llbais  to  lmv» 
beenwiittan  at  the  house  of  the  CMher  of  Lewis, 
after  the  cemmittil  for  rape,  by  hiaueV,  apeki  he» 
miageatioB,  read  over  to  her  by  him,  sbaed  by  hit 
wi&  her  saacfc,  and  by  him  takoaaway  for  taaaamte- 
aioa  to  Lewb  in  Qiowgeater  gad.  It  was  as  foUowv: 
PTha  letter  was  aet  oat]  Ceairaliatoiy  proof  of 
die  tiath  of  Mr.  WilSains'a  atatement  was  givon; 
and  the  jury  found  tiie  priatmercniltyonallthe'ea- 
■aaassiib  of  paqary  eacept  on  tiiat  asaignsd  on  tha 
aUaiiatioa  (hat  she  never  asw  WlUiams  bat  oase 
(which  flMM  waa  no  proof  to  negative),  and  theaa> 
signsasat  on  the  aUagataon  of  rape  itself,  the  saflW 
eieaoy  Of  wfaaeh,  tharaiine,  it  b  not  naceaaary  to 
considsr.  For  the  prisoatr  it  was  objected,  that 
the  ■   ■       ■ 


amteriality  of  the  lasltai'a  asslaiiBa  as  peqnry 
Bwt  suHcisntly  allegad  in  tee  iadietaieal 
That  the  lefareDee  to  the  letttt  was  too  vagae 
aad  general,  and  not  poperiy  potetad  to  the  paiw 
ticnbr  bttar  in  qaestian.  That  the  ssiSarenoe  to 
Milo  Williams  aad  to  Lewis's  father's  hooae  were 
not  properly  introdaced  by  an  avaimant  That  the 
lettar  prodaced  in  evidaice  was  not  suffideaxUy 
identified  wifli  the  statemento  en  the  record  to  sap> 
port  them.  It  was  also  contended  tiiat  the  wl^ 
baaaaetion  of  the  lettar  waa  not  safidaatly  material 
to  the  charge  of  rape,  but  I  thought  it  daariy  waa 
ao  under  all  the  dii  iiiastenins  in  proof  before  me, 
and  I  did  not  >saai're  thb  olqection.  I  respited  the 
judgment,  and  reserved  the  other  objedioiis  for  tha 
opinion  of  the  CoBit  of  Criminal  Appeal. 
ATATaAoa  argaed  the  case  for  the  prisoner. 
/*sawU,eoaM. 

Lord  CAMPaau.,  C  J. — I  am  of  opinion  thai  tha 
conviction  b  rigiit  It  appeals  to  me  Oat  the  identity 
of  Miki  Williams  b  sostainad  throoghout  the  indbu 
ment  as  the  person  who  was  pmaant  at  Qte  trial  for 
rape,  aad  the  patoon  who  waa  preaaat  at  the  trial  far 
b  the  penen  iriio  gave  erideaee  in  aapport  of 
eution.  SoitbdbthMtlyaBegedthattha 
whether  the  paiaanar  did  pioeare  IClo 
to  wiito  a  lettar  far  her,  waa  a  material 
and  that  baiag  so,  it  b  aaasroteaiT  that 


vniliuu 


mataafaUtT  ahodd  appear  apan  the  face  «f  tha 
■taieat    It  b  enoagh  if  (he  evidantn^aheas  tfc 


as  it  was  prspeiiy  held  to  do  in  Ihb 
Aaothar  jadgaioei 
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CROWN  CASn. 


Rib.  e.  Hallbtt. 
Ptijwrt  irfore  an  arbitrator  appoMed  tmder  tht 

Cowntj/  Court  Act. 

Anariitratorappointedtmderiee.77  itf9tf  lOViet. 

c.  95,  Aot  no  authorifp  to  admmitter  am  oath. 

The  priaoner  vu  indicted  for  perjiury  at  the  last 
Gloiicester  assizes;  and  the  aUeeied  pojnrr  wa* 
dianed  to  have  been  committed  before  an  arbitrator 
appointed  by  order  of  a  Owntr  Coat  jndge,  nnder 
fee.77of  9&10Victc.95.  ItwasolSectBdattbe 
trial  that  the  arbitrator  had  no  authority  to  admi- 
nister an  oath,  either  br  Tirtoe  of  that  sect&m  or  by 
•ec.  41  of  3  &  4  Wm.  4,  c.  42 ;  Talfonrd,  J.  orer- 
rnled  the  oUection,  bat  reaenred  the  point. 

SUiuur,  for  the  priaoner. 

P.  MeVahon  contrL 

LoidCAi(pnii.L,  C.J.— I  think  that  the  aibitrator 
liad  no  power  to  administer  an  oath,  and  that  the 
oonriction  is  wrong.  Tlie  power  to  administer  an 
oath  must  be  expressly  conferred  by  iti^ate,  except 
where  the  proceedings  follow  the  ooone  of  the 
common  law,  and  that  power  is  incident  to  the  aotho- 
rity  to  hear  and  determine.  In  the  case  of  arbitra- 
tions nnder  the  authority  of  the  Saperior  Conrte, 
sec  41  of  3  &  4  Wm.  4,  c.  42,  does  confte  tiiat 
power ;  bnt  there  is  nothing  in  the  Connty  Coorts 
Act  whidi  can  have  a  similar  effect. 

The  other  judges  concurring, 

Cotnneliom  rttentd. 

Rio.  e.  William  Pottsb. 

Zndietmmt/or  brtakinn  and  tittering  a  eotmting- 
konte — ^iat  a  a  anmtmg-houte,  wifjUn  7  &  8 
Geo.  4,  c.  29,  t.  15  f 

A  place  called  the  maekme-koute,  at  chemieal 
workt,  where  a  weighing  tHochinewa*  kept,  good* 
weighed,  and  an  aceotatt  of  weight*  kept  in  a 
tooh:  where  the  account  efthe  worhnen'e  timewat 
taken  and  entered  in  bcoke  not  kept  there,  hut 
hrought  there  jfbr  the  purpote  ,•  and  trhere  their 
wagee  were  paid : 

Betd,  properly  deterged  a*  a  counting-houte  in  an 
indictment  for  breaking  and  entering  that  build- 
ing, and  itealing  therein,  under  7  l(  8  Geo,  4, 
e.  29, 1.  IS. 
The  following  case  was  reserved  by  Cbbsbwsll, 

J.  !^~ 

The  prisoner  was  indieted  fbr  breaking  and  enter- 
ing the  oonnting-hoase  of  David  Gamble,  in  the 
parish  of  Fkescot,  and  stealing  therein  500  pennies, 
&c.,  tli»  monies  of  David  Qambla.  It  appeared  in 
evidence  on  the  trial,  before  me  at  Liverpool,  that 
David  Gamble  was  the  proprietor  of  extensive 
diemical  works  at  Prescot^  and  that  the  prisoner 
broke  and  entered  a  building,  part  of  the  premises 
of  David  Gamble,  which  was  commonly  called  the 
machine' boose,  and  stole  dierein  a  large  qnantiij  of 
oopper  money.  In  this  building  there  was  a  weigh- 
ing machine,  at  which  all  goods  sent  out  were 
weigfaed,  and  one  of  Gamble's  servants  k^t  in  that 
boiUinc  a  book  in  which  he  entered  all  goods 
weighed  and  sent  out.  The  aocoont  of  the  time  of 
the  men  employed  in  diCferent  departments  was 
taken  in  that  Duilding,  and  their  wages  were  paid 
tiiere.  Thebooksinwhichthdrtimewasenteredwere 
brought  to  that  building  for  the  purpose  of  making 
the  entries  and  paying  Uie  wages.  At  other  times 
tiiey  were  kept  in  another  building  called  the  oflSce, 
whore  the  general  books  and  accounts  of  the  concern 
were  kept.  It  was  objected  for  the  prisoner,  that 
Ote  bnUding  broken  aind  entered  by  him,  was  not 
property  described  as  a  oonnting-bouse.  The  jury 
found  the  prisoner  guilty;  and  I  abstained  iiom 
passing  any  sentence,  wishing  to  have  the  opinion  of 
this  Court  on  &e  question,  whether  the  prisoner  can 
be  punished  for  breaking  and  entsring  a  oounting- 
house,  and  stealing  therein,  or  for  rimple  larcency 
only.    In  the  meantime  he  remains  in  custody. 

The  case  was  not  argued  bv  counsel. 

Lord  Campbell,  C.J. — ^We  have  considered  this 
ease,  and  are  of  opinion  that  the  conviction  is  right, 
nere  was  abundant  evidence  to  shew  that  this 
bnilding  was  a  connting-houae ;  and  tiiat  being  so, 
tiie  ease  oomes  within  the  statute  7  &  8  Geo.  4,  c. 
89,  8.  15. 

The  other  judges  conconed. 

'     Comrietion  «g)lrmed. 

Saturday,  MagZ. 

Rbo.v.  Clbmkmts. 

Thpoeititn  ofwitneee  abeentfrom  iltneu — Orand 

4fV-ll  if  12  Viet.  e.  42. 
7%e  depoeition  if  a  witneet,  who  ii  preeented  from 
attending  bg  utneie,  mag  be  ueed  brfore  the  grand 
jurg  at  well  a*  the  petty  jurg. 
Qa»n— Whether  tU*  Court  hat  any  Juritdietion 
to  decide  lueh  a  gueelion ;  and  whether  the  im- 
proper reception  in  teidmce  of  a  depoeition  is- 
/ore  the  grand  Jury  would  intalidale  a  eomiietion. 
No  eonnsel  were  instractad  in  this  case. 
Lord  CAkfPBBU.,  C  J.— In  this  ease  oar  opinion 
is  asked  wfaedier  a  deposition  taken  nnder  tiie 
II  *  12  Viet.  e.  42,  s.  17,  where  a  witness  is 


to  wpssr  llrom  ithiess,  can  be  laade  nse 

of  before  the  grand  jory.     Now  wa 


dMM  wlwlfasr  th* 


cnpio- 


periy  be  a^wdieated  by  us  under  the  anthority 
by  whidi  we  ait  here ;  and  wa  Hkewise  SMtertain 
some  doabt  whedier  audi  an  objeotioB  would  be 
sufficient  to  invalidale  Ote  conviction.  But.  aa  our 
opinion  is  saked,  we  have  no  dUBouHy  in  sayingthat, 
in  onr  oi^nion,  upon  a  just  crastnoiioD  or  the  Aot 
of  Pariiament,  the  deposition  may  be  made  nse  of 
before  the  gnmd  jury  aa  well  as  before tiie  pettvjury 
after  the  indictment  is  fbond ;  for  the  Aet  of  Par- 
liament says :  "  If  upon  the  trial  of  a  person  ao 
accused  as  first  aforesaid,  it  shall  be  prorad  by  the 
oatt  or  aBrmation  of  any  credible  witneas  iliat  any 
person  whose  deposition  shall  have  been  taken  as 
aforesaid,  is  dead,  or  so  ill  aanot  to  be  able  totnvel, 
and  if  also  it  be  proved  that  audi  dqiositioD  was 
taken  in  the  preaenoe  of  the  person  so  aeonaed,  and 
tiiat  he,  or  his  oonnsel  or  attorney,  had  a  full  mpor- 
tunity  of  cross-eramining  tbo  witneas,  then  if  sodi 
deposition  purport  to  be  signed  by  tta  jnstice  by  or 
before  whom  the  same  purports  to  have  been  taken, 
it  shall  be  lawAil  to  read  such  deposUion  as  evidence 
in  sndi  prosecution."  Now  we  think  that  "the 
trial,"  as  it  is  here  used,  coupled  with  the  word 
"prosecution,"  shews  tiiat  the  depositioa  maybe 
made  use  of  before  the  grand  jury  as  well  as  befora 
the  petty  juiT,  and  that  such  must  have  been  the  in. 
tenbon  of  tne  Legislature.  Therefbre,  upon  ever; 
consideration  of  the  case,  the  oonviciion  must  be 
affirmed. 

Alobbsok,  B. — It  is  very  donbtfol  whether  you 
can  take  an  objection  at  all  as  to  what  passed  before 
the  grand  jni^,  seeing  tiiat  tlie  proaecatar  was  bound 
by  the  grandjury  to  give  the  evidence.  Suppose  time 
were  only  one  witness  befora  die  grand  inrjr  on  a 
charge  of  penury,  and  they  found  a  bill,  if  it  was 
tried  before  the  petty  jury  how  are  yon  prevented 
from  proving  the  case  ?  ___ 

R>e.  V.  Onnr. 
Feloniout  receipt  qfttolen  goodi — Boideneeof  guilty 

knowledge — Potiettion  (pother  etolen  goodt. 
Upon  a  charge  qffelonioutly  receivtnff  etolengoodt, 

the  poitetiion  tff  other  rtolen  goodt,  not  eomueted 

with  the  immediate  charge,  it  not  admittUle  at 

evidence  afguiily  knowledge. 

This  cue  was  reserved  by  ue  Raoorder  of  Leeds. 

The  indictment  charged  the  prisoner  wiiii  larceny 
of  fifty  yaida  of  wooUmi  doth,  and  also  with  fdo- 
niondy  receiving  the  same  property,  knowingj  it  to 
have  been  stolen.  The  property,  mentioned  m  the 
indiotment,  was  ntinlni  on  tne  night  of  the  2nd  of 
March  from  the  prosscntor's  mill,  and  was  fbond  in 
the  defendant's  possession  on  jtbe  10th  Msreh.  It 
was  also  proved  on  the  part  of  the  prosecution  that 
two  other  pieces  of  doth  were  found  in  the  pri- 
soner's house  within  an  hour  aftm  the  poperty 
named  in  the  indietment  had  been  found  in  lin 
possession,  that  two  other  pieces  had  been  in 
his  possession  on  the  13th  of  December,  and  that  all 
four  had  been  stolen  on  the  night  of  the  4th  of  De- 
cember from  another  mill  not  bdonging  to  the  pro- 
secutor. Those  bebs  were  left  to  uie  jury  as  evi- 
dence of  guilty  knowled^  under  the  mira  count, 
upon  whieo  alone  the  prisoner  was  convicted ;  and 
the  onestions  were,  whetiier  the  evidence  was  re- 
ceivable and  the  direction  li^t. 

Pickering,  for  the  Crown,  contended  tJiat  the 
evidence  was  properly  received  and  left  to  the  jury, 
upon  the  prindple  which  enabled  a  prosecutor  to 
give  in  evidence  previous  utterings  of  forged  instru- 
ments to  prove  the  guilty  knowledge.  He  cited 
Dunn'i  case,  1  Moo.  C.  C.  146 ;  R.  v.  Daeit,  6  Car. 
&  P.  177;  R.  V.  Man^tld.  Car.  St  M.  140;  WyMt 
case,  2  Leadi,  983;  I  New  Rap.  92;  Baltt  oaae, 
Ross.  &  Ry.  132;  KirkwooiFt  case,  Lewin,  103; 
R.  V.  Ballt,  1  Moo.  C.  C.  470;  R.  v.  Hough,  Russ. 
&Ry.  531;  A.  v.  dewei,  4Car.  &  P.  221;  R.y. 
Vote,  Ross.  &Ry.  531;  Oibton  r.  Hunter,  2  H. 
BI.288. 

No  oonnsel  appeared  for  the  priaoner. 

Lord  Campbbll,  C.J. — I  am  of  opinion  that  the 
evidenoe  was  as  little  receivable  on  the  count  for 
receiving  as  upon  the  counts  for  stealing.  It  would 
be  evidence  to  prove  that  the  priaoner  m  a  very  bad 
man,  ud  likely  to  aommit  such  an  offiaooe ;  Nt  by 
the  law  of  England  one  ofience  is  not  allowed  to  be 
given  in  evidence  to  prove  another.  How  can  the 
possession  of  ottier  stolen  goods  diew  any  knowledge 
that  the  particular  goods  mentioBed  in  the  indict- 
ment were  stolen  i  It  can  lead  to  no  such  condn- 
sion.  With  regard  to  the  admission  in  evidence  of 
proof  of  previous  utterings,  upon  indictments  fw 
■ttering  forged  notes,  I  have  always  thought  that 
those  decisions  go  a  great  wav,  and  I  am  by  no 
means  inclined  to  applj  tiiem  to  uie  oriminal  lawrane- 
rally ;  but  certainly  evidence  of  that  description  uiews 
tiie  prisoner  skilfnl  in  dealing  with  forged  paper ; 
and  that  may  lead  to  the  inforanoe  that  he  knew  the 
particular  notea  to  be  forged ;  bnt  there  is  no  ground 
upon  which,  tiota  evidence  Hke  tiiis,  the  teienter 
can  be  infoned  upon  a  diarge  of  foioniausly  receiv- 
ing stolen  goods.  A  similsr  point  was  nroperiy  de- 
cided by  my  brotbeis  Alderaon  and  "nifoard,  in 
SimD'scaWk  at  Liverpod;  aad  I  tiiink  tUa  evi- 
waa  iaspnipariyadmiltsd,  Md  tlwt  tbt  otK> 
■rtba 


ALOBBaov,  B.— TUs  evidnoe,  *IU  i^ 
prove  a  gaiItT  knowledge  on  tUs  oecaa^n 
eoBsistsat  wtUi  the  ssnoaitiea  Art  oi  h| 
oeeasions  tiie  pstaonev  Usaself  stole  dvpA 

ne  other  Jvdsaa  coneaning, 

l^MSMnMran 

Hbo.  *.  UnsKU  aad  Otnu. 
Nifht  poaeMmff    Stat.  9  Ges.4,  tfliti 
Hetment—Lamd  itttrihd  tgnm^t^ 
— Bnterbig  particular  dttei. 
jy  anindietmunt  ttmdir  tee.  9  ^  On.  4,  tl 
yight  Pomehbui  Aet),  deteribei  Oilati 
ateertaim  Imtd im th* oeeuaetm^ i.U 
A.B.andC.J>.imtkaparM,l(t.ilk^ 
and  ^  threap  on*  party  art  pHu/li^ 
terei  aay  tmit  mmniering  tuck  iaif^  t 
therthey  ware  mil  imtheeamedkeiHI 
may  proparlpta  eomeiettd,  ^Adriy 
ditntt  efthe  ^emee  are  etIeUiM 
The  following  case  was  reserved  b)Nil 
The  piisuueis  were  tried  beAnxkia 
assizes  at  Hertford  for  ni^t-poa^iM 
gnilty  on  9  Geo.  IV.  e.  69.    The  jnaelo! 
and  ParUnc  were  not  saffieieatlriWUt 
tlierefore  aoqwltted.    Eaton  was  tm  |dt.  ( 
was  one  of  the  three  persoas  whtwat^ 
armed  with  gone  in  tiie  night  to  dertm  pat  1 
three  were  proved  to  have  been  topAss' 
tbe  doaea  mentioiMd  in  the  iDdieMal,dli 
Thirteen  Acres,  but  not  for  tbe  fOfimi'i 
pme  in  that  doae,  fbr  thoe  ra  mat  lia< 
in  the  actjoining  ckiae  by  shootiB;  bmk* 
were  passing  aiionc  it  to  another  pbK  ^ 
least  of  tlie  three  was  in  a  clow  aatiw'il 
indictment,  called  the  Sprfaig,  iriudi  M  itf 
in  it,  for  tibe  purpose  of  desbojiii  pstil 
dose;  bnt  tiie  wlude  three  wen  aA  Ibfi 
all,  however,  at  the  time  of  tba  inae  oefsM 
with  that  conunon  purpose.    Thaeant^ 
the  indictment,  die  foorth,  staiiiz  tlat  thi;fl* 
were  in  inclosed  land  oeeqieil  or  (Ms.'* 
The  Spring  and  the  TTn»tBenAm»wiu>l* 
separated  by  a  fianoe,  and  were  boa  it  tb«^ 
of  Charies  White.    There  is  a  qeetfiai  •^ 
will  make  any  difference.    I  "■f^fl'ri 
in  order  to  take  the  opinion  of  tie ^v'*' 
unsettled  qnastfam.     (  KiAlft-B*** 
Mr.  Qreavaa'a  note.  476;  indAr'  »**' 
lDen.C.C.  310.)  .^ 

No  oonnsel  were  instructed  to*?' *""Lrt 
Lorf  Campbwx.  CJ.-Vfti'^JZ 
we  think  that  the  oonriction  a  "^  ■fJSa 
be  affirmed.  I  may  add  that  «»  w*"*"" 
has  arisen  upon  this  head  <^Im>*?^!L 
have  prooeeded  from  not  refcrrim  l«'■^w 
of  the  Act  of  Paiiiamait.  It  actai  tn ""  ' 
held  several  times,  that  tbe  three  ra»""^ 
entered  the  imposed  fields  dsaoibe*  »•»]?; 
ment,  in  Older  to  take  game  thni  "'t.?. 
Pariiament  (9  Geo.  4,  c  69,  a.  9)  ap  tW  < 
persona,  to  the  nomber  of  thwe "  "f"^ 
ahaU  by  night  onlawfblly  enter  or  i*^% 
whether  open  or  imeloeed.  for  the  f!^^ 
or  destroying  gaaack  any  of  sodi  pew"  s^^, 
&c.  each  «3  everr  of  iudi  p«M««^ 

a misdemeaooar.''  A psactioe !»>•»«•  "jfr 
of  naming  a  particular  dose,  aa  Blacs>°' t!^i 
acre,  in  mdictanents  upon  tfaii  ■^'^,  |J> 
quite  anneoeassry.  It  has  been  T'^hui 
sufficient  to  say  merely  "a  osrtaui  fi^'^i, 
thepariahofA.5''theremnrtbesoBMtta«»j, 
tiie  land.  Bat  it  is  qoite  enoagh  to  aW  ^^ 
tering  npon  eartain  land  In  the  <X!capa<«»'^, 
1  if  three  persons  together  and  »*J^ 


in  Whitescre,  and  tiie  tiiird  in  '^'""^m" 
get  rid  of  aU  that  subtlety  of  di«<suw»"> 
being  on  one  side  of  a  hedge  and  »^f,» 
If  aUare  on  any  part  of  the  '•f' j"^ t" 
purpose  of  taking  game  on  the  !''^\~z.^igi» 
one  party,  the  stetraient  in  tbe  I'^f^^ 
and  so  wo  think  the  fourth  count  of  iw"- 

"  ^^  B.(«)-I  am  of  the  »»^„'^* 
enoughtf  three  of  one  party  are  inW  j^, 


scribed  in  tbe  indictment,  oven 


thoai'? 


different  occupations,  and  whether  "J"^* 
The  word  "open"  in  tiie  "totn""^  V  1» 
tended  to  applv  to  common  "'J^aif^' 
elaborate  and  able  note  of  Mr.  ft»«»^j.5* 
the  wrong  assumption,  that  "^  ^i^Xei  '»'£ 
dose.  rtonetinwIwas^'»*"','Stl**2 
differentviewofthiscsse;  but,'^ } 'T  art** 
prisoners,  who  were  sB  upon  ^^^i"" 
of  White,  described  in  tiie  fourth  o*"^ 

victed  npon  that  count  .^  Jeao**uI 

ALnaiaoH.  B.-The  I»^  •""!„  d!S  <"^ 

if  it  is  alleged  tint  they  entend  f'JTu 

one  open  and  one  indosea^tDw  » 

The  other  judges  """"""cbiisiriisjPS 


rtUssasses]^ 


eftUs 
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LORD   OHANOCLUM^   OSURT. 


LOMO   CHAIiemLUR^  OOURT. 


V.   C.   KNtCHT   BRUeE>t   COURT. 


^porUd  b]r  BieaiBD  OBtmiHS  Wbuobd.  laq.  gf  th* 

—  Inner  Temple,  Bariuter'«t.I«w. 
Ell  

-tr  AforcA  13  aiu}  14  oiul  Ifoy  29. 

«h:e  Trb  Direct Exetkb,  Plymouth,  and  Dbvon- 

>>■  PORT  Eailwat   Compasy,   ex  part*  W.  H. 

'k!  Bbsley. 

i,teecond  re-iearinff — Winding-up  Ael—Contribu- 

%«  <orv — Payment  qfter  abandonment  doet  not  create 

(b^i  liability. 

ifi^ipenon  kAo  comentedto  be  named  at  one  qf  tAe 

m^tprovieional   committee  qf  a  prq/ected  railway 

■  in  company,  but  who  never  in  fact  acted,  and  after. 
mat  teardt  reeigned  hie  poeition,  tphieh  rerignaiion 
amaUat  accepted  by  the  managing  committee,  it  not 

Pifliable  at   contribtUory  ttnder   tie   Winding-up 

ta^ctt. 

if  ^or  doet  the  attending  a  meeting  of  the  promnonal 

tg  \eommittee  (ifter  the  prtgect  had  been  abandoned. 

If  ^and  agreeing  to  contribute  lowardt  the  expentet 

^,  and  debit  incurred,  to  an  amount  not  exceeding 
,  ^  a  tpeeified  turn,  or  the  actual  payment  qf  tuch 
f^.eontriiulion,  render  the  party  a  contributory 
j^tiwfcr  the  Acit,  or  liable  to  the  creditort  qf  the 

■  id"^'"''  *""  '"  indemnify  '*«  other  committeemen. 
_ ,  ,^  deeition  of  Lord  Cotteniam  in  Ex  parte  Bealey, 
^^2Maenaughten  t(  Gordon,  176,  reverted  on  re- 

'nrUa  case,  as  decided  bj  Lord  CottenLam  (2  Mac- 
nugfaten  &  Gordon,  17b)  haTins  been  coniidered 
j*;^xonai«teDt  with  the  decision  of  the  Lords  Com- 
"^Usioners  in  Bobart't  case  (Ibid.  192),  and  of  the 
'<ouM  of  Lords  in  Cottle't  case,  2  House  of  Lords 
"  IMM,  669,  an  application  was  mode  ex  parte  on 

■  e  behalf  of  Mr.  Besley  to  have  this  matter  re- 
*  sarf.  The  Lord  Chanorihnr  consented  to  rehear 
>'  >je  case,  in  the  first  instance,  on  the  question  of  a 
B^oond  rehearing,  and  in  the  event  of  his  holding 
^  at  a  case  for  second  rehearing  hqd  been  made  out, 
■?  «n  to  rehear  the  case  upon  the  meriti. 
^!  XoU  and  Kartlakt,  Tat  Mr.  Beslejr,  supported  th« 

mlicstion  for  a  rehearing.    They  referred  to  ^^oe- 

-  hauDoellor  Knight  Brace's  judgment  (May  3Q,  18S0), 
\ihen  he  ordered  Besley's  name  to  be  removed  from 
;  oe  list  of  rontribntories,  the  case  before  Lord  Cot- 

snham,  2  Macn.  &  6or.  176;  Se  Robertt,  ibid. 

'  Jtoxburgh,  for  the  efldal  manager,  contended 
Lihkt  tkia  case  is  the  same  as  Cottle't  case,  and  that 
-Jteparty  must  therefore  go  to  the  House  of  Lords. 
^  Tne  Loan  Chancbllob. — Then  are  several 
•{Tcrands  for  rehearing,  and  it  will  be  sufident  to  state 
me  of  them.  I  do  not  think  I  am  authorised  to 
:f«Au0  to  rehear  this  case,  because  it  may  possibly 
fO  bf  appeal  from  my  decision  to  the  House  of  Lords. 
It^ia  always  probable  that  a  party  whose  interestsaie 
inarioiuljr  effected  by  a  deouion  of  this  C<mrt  may 
{/i  toibe  House  of  Lords.  Lord  Cottenham,  in  this 
sae,  daalt  with  the  fact  of  Beslsy  being  a  pro- 
/isioBsd  oommittae-man,  but  did  not  stop  to  consider 
ffhather,  as  a  committeeman  alone,  he  became  liable, 
.3«aaaie  there  were  other  facts,  sudi  as  attending 
inwiHngi  and  payment  of  money  towards  expenses : 
and  Lord  Cottenham  gives  his  view  of  what  would 
be  the  affect  of  being  a  provisional  committeeman, 
^ind  ^at  view  would  have  jaatified  a  decision  against 
^Ut.  Baaley.  I  find  that  view  quite  different  to  those 
^.arhich  have  been  adopted  in  a  sabM<)nent  case.  Lord 
^Cottenham  held,  that  being  a  provisional  oommittae- 
jDoan  oaoscd  him  to  incur  oertain  liabilitiaa ;  but  that 
'view  having  now  been  deddad  at  law  to  be 
^jenoneons,  I  am  not  at  liberty  to  say  what  effect  that 
aroald  have  upon  Lord  Cottenham'a  judgment  I 
'should  think  that  quite  «DOBgh  to  induce  me  to  i»- 
hear  diia  ease.  I  think,  too.  that  this  case,  standing 
as  it  does,  might  forma  piaoadeot  calculated  to  mis- 
i«ad.  I  will,  therefore,  rehear  this  case  en  the 
iQerits. 

Hett  and  Kanimke,  for  Bealay,  contended  that 
Mr.  Bsdey's  name  ought  AOt  to  have  baea  placed  on 
the  Brtof  coBtributories.  The  fscts  are  shortly 
tteas.  Xlie  company  waa  resistared  provisionally  by 
jyvrbtu,  J!\ooi,  and  Curling,  as  pnunoters,  in 
October.  1815.  On  being  apphed  to  by  one  of  the 
•rovjsioiial  directory  Mr.  Besley  consented  to  have 
Vm  name  added  to  the  list,  to  which  he  assented  on 
;A«  asaorance  that  he  would  not  thereby  incur  any 
tmvoDiSyi'-tj  or  be  expected  to  take  shaiea.  His 
I  added  at  a  meeting  of  the  provisional 
I  on  the  4th  of  Octoberj  and  on  another 
ff  the  7th  of  October  a  committee  of 
HBt  was  appointed.  Mr.  Badey  was  not 
^f&ilatteriiHetbg.  OathaardofNovember 
•^NMiaHl  was  passed  as  to  the  aUotment 
oCmHmb  me  provisianal  eommittae,  and  a  oopy  of 
ftrf  MMWHan  was  seat  to  Beslay.  Hewreteonthe 
<lfc  at,  **>~mber  to  the  aesntary  of  the  oompaBy, 

iBMnai  ^' aot  beeoaveniantto 

takr  ~  liesB  allotted  to  him 

and  reqaaated  that 

lenfrom  theliatof 

J  Dvember,  there  was 


a  fesohition  by  the  managfaur  committee,  dh-eetmg 
the  secretary  to  lafoitn  itr.  Besley,  and  other  per- 
sohs  who  had  desired  their  names  to  be  withdrawn, 
that  their  wish  had  been  oomiriied  irith.    No  suoh 
communication  was  made  to  Besley,  and  his  name 
continued  on  the  list.    It  having  become  obvious 
that  the  project  could  not  be  proceeded  with,  a 
meeting  of  the  provisional  committee  was  called  on 
the  3l8t  of  December,  1845,  when  it  was  resolved  to 
abandon  the  project,  and  that  each  member  of  the 
provisional  committee  should  pay  Ss.  per  share  on 
100^  shares.     Mr.  Besley's  name  was   entered  as 
having  been  present  at  that  meeting,  but  by  his  affi- 
davit he  statBd  that  he  came  in  tilxt  the  resolutions 
had    been    passed.     He,   however,    paid   15/.  the 
amount  required  by  the  resolution,  and  on  the  I9th 
of  January  he  rigned  an  agreement,  by  wliich  the 
memben  of  the  provisional  committee  agreed  for 
thefa-  matnal  protection.     On  the  2nd  of  Mardi 
Besley  was  present  at  mother  meeting  of  the  provi- 
sional committee,  when  it  was  resolved  that  aa  addi- 
tionsl  contribution  of  60/.  would  be  required  from 
each  member.    This  sum  Mr.  Besley  paid  ;  and  at 
a  subsequent  meeting  In  August  1846;  he  agrieed  to  a 
reaalation,  "  That  the  members  who  are  cere  pre- 
sent agree  to  pay  the  sum  of  fifty  pounds,  or  such 
otiier  sum  as  will  make  up,  with  previous  payments, 
US/,  and  they  determine,  by  every  influence  and 
power  tbey  possess,  to  resist  or  prevent  any  ftirfiier 
demand  being  made  open  snch  persons  aa  Mve  eon- 
iributed  that  sum,"  and  that  the  soKoiter  "  be  re- 
qaested  to  cause  the  orediton  of  the  company  to 
apply  to  such  provisional  oomnltteeman,  and  en- 
fone  payment  fhtm  such  as  have  not  paid  their  re- 
spective contribntioBs,    in  order  to  vrind  up  the 
undertaking  as  soon  as  possible."    Mr.  Besley  paid 
50/.  in  pursnance  of  that  resolution. 

Roxburgh,  for  the  official  manager,  contended  that 
the  name  of  Mr.  Besley  was  properly  induded  in  tiie 
list  of  contributories.  He  cited  ex  parte  Hollingt- 
worlh,  5  Rwy.  cases,  623,  and  3  De  Oex.  &  Sen.  7 ; 
ex  parte  Cook,ibid.l^;  Parburt/tcaM,3T>eGex. 
&  S.  43;  The  Bart  qfManifield't  ease,  2  M.  &  O. 
57;  ArporfeJfof^an,  lM.andG.225;  ScBarbtr, 
I M.  ft  0.176;  Seifathewt,  I6UwT.265;  UpJUTi 
case,  2  House  of  Lords  coses;  Kotm;  v.  Smtlh,  4 
RwT.  caaes,  185. 

mlt  and  Kartlake  dtad  Seyuell  v.  I.en>u, 
15  Mee.  and  W.  517;  Bell  ▼.  Mexborough, 
5  RwT.  eases,  149 ;  Nevtmt  v.  BeUier,  Q.  B.  Kth 
Nov.  1846;  Bailey  v.  Maeaulay,  Q.  B.  IlthJuty, 
1849 ;  Cottl^t  case,  2  House  of  Lords  cases,  669; 
ex  parte  Jtobartt,  2  M.  and  O.  192. 
JirDSMEirr. 
Tkwrtday,  May  29. — ^The  Lobd  CRAifCBiLOB 
(after  stating  the  fiu^  and  the  proceedings  upon  the 
rehearing,  Ms  lordship  said)— In  order  to  see  whether 
Mr.  Besley's  name  has  been  rightly  placed  on  the 
Sst  of  eontribntories,  it  will  be  necessary  to  ascertain 
the  ground  of  his  legal  or  equitable  liability  (if  any) 
•Hlier  to  the  creditort  of  the  company,  or  to  indem- 
aify  others  who  are  liable  to  the  creditors.  In  order 
to  make  him  so  liable,  he  must  have  entered  into 
some  contract,  either  exnreas  or  implied.  Now,  all 
the  filets  of  this  ease  are  Known,  there  is  no  doubt  or 
dispute  about  them,  and  the  case  must  be  decided  by 
an  application  of  the  principles  of  law  to  those  facts. 
The  liability  must  depend  upon  fscts  before  the  debts 
were  contracted.  The  evidence  of  the  ease  shewed 
that  Mr.  Besley  never  attended  any  meeting  of  the 
pivrisluual  committee  until  after  it  was  resolved 
to  abandon  the  undertaking.  The  question  resolved 
itself  hito  two  parts,  namely,  first,  whether  Mr. 
Besley  incurred  liability  at  law  to  the  crediton  of  the 
company ;  and,  secondly,  whetiier  he  incurred  any 
Habinhr  to  his  fellow  committeemen  to  indemnify 
them  for  any  HabiHties  incurred  by  them, — inasmuch 
as  he  did  not  act,  and  attended  no  meeting, 
aBtn  after  debts  or  liabilities  were  incurred  and 
tiie  scheme  abandoned,  he  conld  not  be  held 
liable  to  them.  He  was  not,  therefbre,  liable 
to  any  ciedHors  of  the  oompsny.  That  was  estab- 
lished by  the  cases  of  Rtynell  v.  Leieit  and  Wyld  v. 
Hopkintt  both  will  be  found  in  IS  M.  &  W.  He 
never  acted  with  the  provisional  committee  or  com- 
mittee of  management  in  any  of  the  coutiocts  or 
acts.  His  name  happened  by  some  mistake  to  have 
been  left  on  the  list  of  committeemen,  but  he  £d 
not  act  with  them.  It  appeared  that  he  did  attend 
meetings  held  after  the  abandonment  of  the  hnder- 
taking,  for  the  purpose  of  seeing  how  the  liabilities 
incurred  conld  be  discharged,  and  he  made  a  pay- 
ment of  IS/,  and  two  sums  of  50/.  in  pursuance  of 
these  resolutions,  and  to  protect  himself  from 
farther  demands.  No  Habinty  to  other  demands 
eouM  arise  from  his  msiking  these  payments,  no 
more  than  in  the  ease  of  Sobartt,  decided  by  the 
Lords  Commissioners,  and  reported  in  2  Mac.  ft  Gor. 
in  which  it  was  held  that  a  payment  of  a  sum  to 
avoid  the  cost  of  a  tltreBtened  action  was  imnaterial. 
The  psyBMnts  made  by  Mr.  Bedi^  were  made  as 
matters  of  favour,  and  ht  good  ftitfa,  to  the  com- 
mitleemen,  and  £d  not  malm  him  liable  to  them  for 
farther  ouiitribution.  He  had  never  acted  with  them, 
did  not  sanction  any  of  these  contMcts ;  he  was 


meiely  a  provisional  committeeman  in  name  only,  aa 
was  Cottl^i  case,  2  House  of  Lords  cases.  The 
conclusion  at  whidi  I  have  arrived  makes  it  unne- 
cessary for  me  to  give  an  opinion  whether  this  pn>> 
ject  is  within  the  Winding-up  Acts ;  the  last  Act  is 
certainly  very  general.  But  here  it  is  difficult  to  say 
who  is  the  company,  and  it  might  be  well  said  to  be 
only  an  attempt  to  form  a  company.  He  never 
attended  meetings  until  after  all  the  expenses  had 
been  incurred :  and  if  either  he  became  liable  to  the 
creditors  or  to  indemnify  those  liable  to  the  crediton, 
it  must  be  by  some  express  or  implied  contract,  and 
I  am  unable  to  discover  how  any  snch  liabifity  can 
attach  to  Mr.  Besley.  There  was  no  authority  m  the 
provisional  or  managing  committee  to  oontiaet  ob 
his  behalf.  Then,  if  there  be  no  evidence  of  a  pr^ 
vious  oontiBct,  had  the  bets  not  bean  known,  the 
subsequent  transactions  might  lead  to  an  i^>frri)Tipe 
that  the  payments  he  mode  were  made  under 
liability.  But  all  those  payments  were  made  in 
ignorance  of  the  Ctct  that  the  managing  committee 
had  accepted  his  resignation.  Bmall  payments  made 
to  avoid  litigation  would  aot  render  him  liable.  I 
think,  therdbre,  that  Mr.  Beslsy  was  not  properly 
placed  on  the  list  of  contributories;  tiie  order  of 
Lord  Cottenham  placing  him  thoe  must  be  dis- 
charged, and  the  order  of  Vice-Cha^telto  Knight 
Bruce  confirmed. 

A>//.— The  ooets  of  the  rehearing  will  be  paid  by 
the  official  manager. 

Roxburgh  said,  the  practice,  no  doubt,  was,  that 
the  official  manager  should  pay  the  costs  of  his  UB' 
suoeessfnl  appeal  out  of  the  estate.  But  there  was^ 
in  this  ease,  a  rehearing  of  an  order  made  in  fxnmt 
of  the  official  manager,  and  there  were  also  oosts  in* 
curved  upon  the  application  for  that  reheanng. 
Surely  all  tbfese  ceets  shouU  not  be  paid  by  the 
official  manager. 

"1110  LoBD  Cbancxllob  .—The  costs  of  the  appH* 
cation  to  rehear  were  caused  by  the  official  mana- 
ger, for  when  the  case  came  for  reheating,  you,  oa 
Behalf  of  the  official  manager,  obiectsd  out  be  wag 
taken  by  surprise,  for  that  he  had  oetue  that  IcM* 
to  rehear  was  granted ;  and  upon  that  preiiminaiy 
objection  taken  by  you.  there  waa  a  protncted  arga> 
ment  whether  the  case  shoaU  be  reheard. 

Arft  observed,  that  the  order  fsr  the  coats  should' 
be  made  against  the  official  managra-  personally. 

Hoxburgh  said,  that  coald  not  be,  fer  the  Wind.  - 
ing.op  Art  indemniSed  the  official  manager  person, 
nujfv.    He  waa  an  officer  appointed  by  ;the  Comrt. 

Tne  Lobb  Cbancbllob. — He  is  the  nominee  of 
the  toitiatot  to  the  petitna  for  the  winding  up,  MlA 
whose  object  is  to  bring  in  on  lus  Ust  as  nwny  caa- 
tributeries  aa  he  can  to  secure  his  costs. 

Roxburgh. — But  surely  be  waa  bound  to  coma 
beftire  the  Court  on  the  rehearing,  to  defend  Oa 
order  made  by  the  Lord  Chancellor.  This  is  tte 
acknowledged  practjoe  in  every  court  of  appeal — he 
ought  not,  at  aU  events,  be  called  on  to  pay  the 
costs  of  the  other  side,  espedaUy  when  a  reheoihig 
is  granted  as  a  matter  of  indulgence. 

The  Lord  Chancbllor. — As  indulgenoe  flor 
cause  shewn,  he  was  inclined  to  think  that  this  i«> 
hearing  was  only  a  continuance  of  the  hearing  beftn* 
the  late  Lord  Chancellor,  just  as  if  no  order  WM 
made,  but  the  case  stood  over  ft»  farther  consideT. 
ation  or  argument. 

Bait  again  repeated  his  demand  of  the  ceeta 
against  the  ofltoal  manager,  in  which  the  Load 
Chaneellor  seemed  to  concur. 

Roxburgh  referred  to  the  section  in  the  Winding, 
up  Act,  which  declared  that  all  the  expenses  and 
corts  of  the  official  manager  in  all  the  proceedings 
instituted  by  him  should  come  out  of  the  eatatw 
over  which  tliey  were  placed. 

The  LoBo  Cbancbllob. — I  am  inclined  to  think 
that  the  words  in  the  section  referred  to  oosts  of  the 
prooeedingi  taken  before  the  Master.  However,  I' 
will  look  into  the  Act,  which  I  have  more  than  one* 
pronounced  to  be  ill  drawn,  and  decide  whether 
these  oosts  should  be  paid  by  the  official  manager' 
peraonaUy  or  out  of  the  estate:  buttheorderl  new 
mdte  is,  that  Lord  Cottenham's  order  be  discfaafged, 
with  oosts  to  be  paid  by  the  official  manager,  and  the 
order  of  the  Vioe-Cbanoellor  for  striking  Mr.  Bee. 
ley's  name  out  of  the  list  be  restined. 


vxoa.aaA«cnuA<m  acsnaw 
umuawu  oovax. 

Reported  by  Oxo,  8.  Allitittt,  Beq.  of  the  Hiddle  Temple, 
Bsrrister.et-law. 

J^wfv,  P».  14. 
Cbapton  v.  Fbtth. 
Will— Conttruetiut— Mortmain  Act. 
A  trettator  gave  the  retidue  of  hit  property  to 
trutttet,  to  be  purchaied  into  the  fmdt  for  the 
peapote*  hireinefter  mentioned,  oir.  for  tptmnf 
mew  tckook,  tutterUinf  to  thorn  atready  opened 
in  Mmgiand,  Ireland,   Seotlmnd,   or   Atwiert, 
and  in  purchating  land  to  let  out  to  the  poor  at 
a  tow  rent,  and  the  rent  to  boappUti  to  anp 
benevolent  purpoet  Ike  mid  truiteet  might  think. 
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V.   e.   KNIQHT  BRUCVS   COURT. 


V.  C.  LORD  CRANWOinm  COURT. 


V.  C.  TURNUra  COURT. 


JAM,  Ma/  the raiimew—  to  b»  HtUtd  into  two 

enalpartt,  muto  h*  (tppUtd  to  the  pmrpo*e»  iff 

tjbuatiam,  andtkat  the  other  mmit  go  to  the  next 

^Un,  the  eeeond  purpoee  of  the  tettator  hemg 

made  void  ty  the  Mortmain  Act. 

FhiHp  Frith,  by  his  will  dsted  the  13th  of  Ancust, 
1842.  after  certain  deviaei  aad  beqoesti,  inrooeeded 
asfoUows: — 

"  The  remainder  and  lesidne  of  my  property  I 
give  and  beqneath  to  my  frienda  R.  Scarry,  R.  Bar- 
rett, and  J.  barrett,  in  trust,  to  be  porchaaed  into 
theftinds  for  the  parpoaes  lieieinafiar  mentioned, 
viz.- for  opening  new  schools,  snbscribing  to  thoee 
abeady  <^nea  in  EnEland,  Ireland,  Scotland,  or 
elwwheie,  and  in  pnrchasing  land  to  let  oat  to  the 
poorat  alow  ren^  and  the  rent  to  be  apdied  toany 
■Moerolent  porpoae  the  said  R.  Sterry,  K.  Barrett, 
and  J.  Barrett  may  Utink  proper." 

In  Ifaicfa,  1844,  the  testator  died.  The  present 
mrit  was  instituted  far  the  administntion  of  the  tes- 
tator's estate,  and  a  qnestion  was  raised  as  to  the 
effect  of  tiie  residuary  Detiaest,  it  being  contended  by 
soma  of  the  pariisa  that  it  was  void  for  onoertainty. 

Wigram  and  Sidney  Bell  appeared  for  the 
pbiafiOs. 

Cooper  and  8.  Jamee.  MaUne  and  Nieholte,  Ba- 
eon  and  Boget^,  W.  M.  Jamee,  J.  Parker  Met- 
eaffe,  Meeeiler,  B.  Palmer,  W.  P.  Wood,  Chiehet- 
ier  and  Wateg,  appeared  for  the  several  de- 
fandants. 

Hie  following  cases  were  cited:  Foy  t.  Pay,  I 
Cox,  163;  Bland/ord  t.  Thaekerell,  4  Bro.  C.  C. 
394;  Chapman  r.  Brown,  6  Ves.  604;  The  Attorney- 
General  ▼.  Baroone,  8  Ves.  106 ;  Moriee  y.  The 
Biehopqf  Durham.  9  Vea.  408;  S.C.  10  Ves.  532; 
Jamee  t.  Allen,  3  Her.  17;  Henehaw  t.  Atkineon, 
3  Madd.  306;  The  Attorney-General  t.  Hinxman, 
2  Jac.  &  W.  270;  Prifehard  t.  Arbouin,  3  Boss. 
498 ;  The  Attorney-General  v.  Mill,  3  Rnss.  328 ; 
WUliame  ▼.  Kerehaw.  I  Keen,  276.  n. ;  8.C.  S 
aic.  &  Fin.  Ill ;  uoAMather  t.  Scott,  2  Keen,  172. 

Hie  Vica-CHANCBLi.oit  said,  the  first  question 
was,  whether  the  testator  had  given  any  discretion  to 
the  tmstees  as  to  the  proportions  in  which  they  were 
to  apply  the  re^ne  for  the  seversl  objects  men- 
tioDea  in  the  will,  or  a  discretion  to  the  extent  of 
wdnding  any  one  of  thoee  objects.  The  testator 
had  specified  several  objects.  He  did  not  think  that 
■ay  mtention  or  wish  conld  be  attributed  to  the  tes- 
tator of  putting  it  in  the  power  of  any  one  to  exer- 
cise a  discretion  so  ss  to  enect  the  excloaion  of  any 
■<k  the  purposes  whidi  had  been  mentioned.  Bat 
here  there  waa  something^  more  tiian  silence;  be- 
cause, when  the  testator  intended  discretion  to  be 
exercised,  he  had  said  so;  for  he  provided  that  the 
small  rents,  whidi  the  poor  were  to  pay,  were  to  be 
applied  to  any  benevolent  pnrposee  which  the  trus- 
tees might  think  piopCT.  His  Honour  was  of  opinion 
that,  constroing  the  will  as  it  would  have  been  con- 
strued if  the  Hortmsjn  Act  had  not  passed,  dis- 
cretion was  excluded  in  the  sense  which  he  had  men- 
tioned, and  that  the  trustees,  therefore,  wonld  have 
hem  under  the  obligation  of  dividing  the  fond  into 
two  or  three  shares,  and  applying  them  in  the 
manner  Erected.  The  question  had  been  very 
properly  and  very  foiriy  argued,  whether  the  divi- 
sion vras  to  be  into  two  or  into  three  shares, 
•nd  he  was,  upon  the  whole,  of  opinion  that 
tht  two  tnt  purposes,  although  apparently  two, 
were  in  reality  but  one.  The  whole  was  a  single 
purpose,  namely,  charitable  education,  although  uie 
■testator  had  used  the  expressions,  "  for  opening  new 
acfaools,  or  sabscribing  to  those  already  opened  in 
England,  Ireland,  Scotland,  or  elsewhere."  He 
thought,  therefore,  that  the  division  which  the  trus- 
tees would  have  been  bound  to  make  (supposing  the 
.  case  to  be  without  the  Mortmain  Acts)  was  a  division 
into  two,  and  that  they  wonld  not  have  had  a  diacre- 
timi  to  tiie  extent  of  taldng  half  from  the  purposes  of 
■  education.  He  was  of  opinion  that  the  first  purpose 
had  not  been  made  unlawful  bv  the  Mortmain  Acts. 
He  thought  that  it  waa  clear  that  (whatever  waa  the 
meaning  of  the  word  "  benevolent ")  the  second  pur- 
pose hsd  been  made  illegal  by  the  Mortmain  Acts, 
the  purpose  being  to  purchase  land,  to  be  let  out  to 
the  poor  at  a  low  rent.  The  result  of  his  judgment 
was,  that  half  the  residue  belonged  to  the  next-of-kin, 
and  that  the  other  half  must  be  applied  to  the  pur- 
poaes  of  education.  There  must  be  a  reference  to 
the  Master  to  settle  a  scheme.  His  Honour  added, 
if  the  parties  wished  it,  he  would  settle  the  scheme 
himself.  

V.  C.    X.OBI>    CntAWWOlkTB'S    OOVltT. 

Beportsd  by  W.  B.  Banrar,  Esq.  of  Linoolo't-Uts, 
Bwri*ter.at-Iiaw. 

May  3,  5,  and  28. 
Be  Joint-Stock  Compant  Wmniwo-np  Acts, 
1849  AND  1849,  AND  The  Dinacr  Bmsf ingbam, 
OzroBS,  Rbadino,  and  Bbiohton  Railway 
CoMPAKT.— Onion's  Case. 
Windint-19  Aeti — Contritutory—Proneional 
Committee  Man. 
Qmert,  whether  a  provieional  committee -man. 


mho  neter  acted,  or  accepted  eharet,  except  hy 

aeking,  m  reply  Ut  the  nsnof  cfrmlar  o/aUolment, 

that  "  the  June  ehomld  be  reeervedfor  him,"  ie 

a  contributory  or  not  f 

This  was  a  motion  to  take  off  firom  the  list  of  con- 
tiibatoriea,  as  settled  by  the  Master  (Broncham), 
the  name  of  the  appellant  Mr.  Onion.  He  was 
named  as  a  provisional  committee-man,  as  it  was 
alleged,  without  his  knowledge,  but  neva  acted  in 
that  character.  The  letter  of  the  secretary  of  the 
company  was  as  follows : — 

*'  Direct  Birminghsm,  Oxford,  Reading,  and 
Brighton  Railway,  10th  Oct.  1845. 

"Sur, — I  am  reqtiestad  to  inform  you  that  the 
Committee  of  Management  has  apportioned  100 
shares  in  this  company  to  eaA  member  of  tte  pro- 
viaional  committee,  you  will  please  infDrm  me,  on  or 
before  Wednesday  morning  next,  whether  you  will 
take  that  or  any  less  number.  Should  you  not  reply 
by  that  time,  the  committee  will  consider  you  decline 
taking  any.  "  Yours,  &c. 

"J.  R.  Ravner,  Sec" 
In  answer  to  this  Mr.  Onion  wrote  as  follows : — 

"Broaeby.I4th  Oct  1845. 

"  Sir, — In  reply  to  your  areolar  of  (be  10th  inst. 
which  only  came  to  hand  thia  morning  informing  me 
that  I  am  entitled  to  100  shares  in  the  rRrect 
Birmingham,  Oxford,  Reading,  and  Brighton  Rail- 
way Company,  requesting  an  answer  on  or  before 
to-moiTOW  morning,  Ihaee  to  rt^ueet  that  imatier 
qf  eharee  may  be  reeervedfor  ate." 

The  usual  letter  announdng  the  allotment,  dated 
the  18th  Oct  1845,  was  sent  by  the  secretary  to  Mr. 
Onion,  requiring  the  deposit  to  be  paid.  No  deposit 
was  paid,  nor  anything  farther  done  by  Mr.  Onion  to- 
wards an  interference  in  the  proceedings  of  the  provi- 
sional committee  for  a  fnrtiier  aoceptuice  of  uuues. 
The  ease  was  fully  argued  by 

Bolt  and  Daniel,  for  the  motion  to  expunge  the 
name  of  Mr.  Onion  fh>m  the  list  of  eontiibntonee. 

Boxburgh  for  the  official  manager.— On  the  5th 
May  the  matter  was  a^iain  mentioned,  and  the  VwO' 
Chancellor  was  of  opinion  that  he  ought  to  direct 
three  issues  at  law,  which  should  state  tiut  certain 
expenses  had  been  incurred  towards  the  formation  of 
the  company  by  the  provisional  committee  before 
the  14th  of  October,  1845  (the  date  of  Mr.  Onion's 
letter),  that  since  that  date  other  expeoMa  had  been 
incurred,  and  certain  other  liabiliaes  to  other  cre- 
ditors :  and  then  there  ought  to  be  three  issues  : — 
1.  Whether  Mr.  Onion  was  liable  to  indemnify  the 
committee  of  management  in  respect  of  any  portion 
of  the  previous  expenditure.  2ndly.  Whetherbewaa 
hable  to  indemnify  them  in  respect  of  any  portion 
of  the  subsequent  expenditure.  And  Srdly.  Whetbor 
he  was  liable  to  an  action  at  the  suit  of  any  subse- 
quent creditor  of  the  committee  of  management. 
The  Vice-Chancellor  said  be  could  not  agree  with 
the  argument  for  the  ofBdat  manager,  that  it  was  so 
peKecdy  dear  that  "reserve  me  the  shares"  meant 
the  same  thing  as  accepting  the  shares.  That,  he 
thought,  would  depend  upon  what  a  jury  should  con- 
sider to  be  the  mercantile  meaning  of  saying,  "  re- 
serve me"  a  number  of  shares.  The  Vice-Chan- 
cellor afterwards  said, — "I  have  long  thought  that 
this  is  the  coarse  it  ought  to  have  taken,  and  two  or 
three  times  an  uncomfortable  feeling  has  passed  my 
mind  that  I  have  not  in  these  cases  sent  an  issue,  as 
it  is  admitted  to  be  a  Question  of  law.  When  the 
House  of  Lords  decided  UpfilFt  case,  they  in  effect 
decided  this,  that  if  somebodv  I  do  not  know  who, 
had  brought  an  action  against  Mr.  Upfill,  that  some- 
body must  have  succeeded.    That  is  the  decision  of 


Boxhwrgh  pressed  for  his  lorddap'a  ji 
to  the  effect  of  the  word  " -'' 


Uvfiteeuu.  Ifitdidnotdeddethatitdeddedwrongly. 
I  have  turned  in  my  mind  often  by  whom  such  an 
action  could  be  brought,  and  it  must  have  been 
brought  by  one  of  three  classes  of  persons ;  either  by  a 
creditor  snbsequentiy  to  the  acceptance  of  shares, 
which  would  be  the  proper  view  of  the  case  if  the 
House  of  Lords  meant  to  say,  that  by  accepting 
shares  he  authorised  the  provirional  committee  from 
the  date  of  his  accepting  the  shues  to  incur  debts 
on  his  account,  and  any  creditor  afiervrards  be- 
coming a  creditor  would  be  entitled  to  sue  him,  or 
it  may  be  that  the  House  of  Lord  considered  that  be 
took  the  acceptance  of  shsres,  and  as  a  eonsiden- 
tion  for  the  shares  being  allotted  to  him,  agreed  to 
indemnify  the  persons  who  had  been  acting  in  re- 
spect of  all  the  expenses  they  had  incurred  in  respect 
of  certain  shares.  There  is  great  difficulty  in  tiiis, 
because  there  you  have  persons  who  are  or  may  be 
jointly  liable  to  pay  these  expenses,  but  between 
whom  there  is  no  rafio  to  see  the  proportions  in 
which  they  contribute,  —  for  if  a  man  has  given 
orders  he  must  be  liable,  and  yet  he  may  not  nave 
taken  any  share.  It  may  mean  that  he  undertook 
to  indemnify  them  in  respect  of  all  by-gone  expen- 
diture as  well  as  expenditure  to  come,  or  it  may 
be  only  expenditure  to  come.  I  say  by-gone, 
for  though  Dy  no  means  could  he  make  liim- 
self  liable  to  a  creditor  for  by-gone  expenses,  he 
might  make  himself  liable  to  conbibute,  teking  as  a 
consideration,  for  the  shares  being  allotted  to  him, 
the  liability  to  indemnify  them,  and  to  contribute  to 
the  by-gone  expenses. 


The  Vice-Cbamckllobw — How  am  I  jafiaaOy 
to  construe  that  matd  ?  It  is  obvioas  oae  raami^ 
diajfuise  that  from  one's  self,  that  it  ia  not  ody  wsg 
opinion  (I  should  be  very  sorry  to  set  op  Hy  jadf- 
ment  agunst  the  ultimate  Court  of  Appsal),  bat  it 
seems  to  be  the  opinion  of  the  Court  of  C  P.  Md 
I  know  it  is  the  opinion  dsewhere  eoteitabied.  ttat 
it  is  very  difBcuIt  to  sustain  that  jadunent  {Upfti 
case),  and,  therefore,  of  coorae  ttie  Aetimua  in  that 
case  must  not  go  beyond  what  the  focts  of  ^at  ease 
properly  warrant,  and  whetiier  tUa  word  "reeuia'* 
nas  not  a  different  meaning  is  a  matter  I  think  tta 
partie  are  entitled  to  have  tried. 

Amtef.— Your  lordship  refeired  to  a  oae  m  (he 
C.  P.  That  perhaps  wss  the  case  of  OUSmt  r. 
Lord  Londeeborongh,  tried  before  the  Lad  Cbiel 
Justice  of  the  C.  P.  since  Vpflteoexe.  Mr.Cdnw 
was  put  upcm  tiie  list  of  contribnlotjcs  as  a  faty. 
Notwithstanding  that  he  has  brought  aa  Mias. 
against  Lord  Londesborougfa  as  one  or  the  ssaas^iif ' 
committee,  and  notwithstanding  UfflTe  caae.  laiar 
the  direction  of  Lord  Chief  Justice  Jerris,  hekaa 
been  dedared  entitled  to  reeover,  asy  Le^  ChU 
Justice  bring  of  opinion  that  Vpfitta  case  fid  Mt 
condnde  the  legal  rights  between  the  partiea. 

The  Vici-Cbancbllor. — It  is  very  difieak  ts 
see  how  any  dedsion  of  the  House  cf  Lonis  can  da- 
dde  that  whidi  in  every  case  is  a  matter  of  fact. 

On  the  28th  May  the  Vice-Chancellor.  havng  de- 
livered his  judgment  in  Unfit »  ease  No.  2  (17  I^v 
T.  117),  said  he  had  allowed  thb  oaaa  to  slaad 
over  to  consider  the  form  of  the  issoes  tobcdiineSBd. 
He  now  considered  one  issue  would  he  a^aat, 
viz.  whether  the  letter  written  by  the  seuetsiy  of 
the  company,  and  the  answer  of  Mr.  Oaioaaf  Aa 
14Ui  Oct.  1845,  taken  together  waa  as  sctuslaart  of 
shares  or  not.  Order  aeeormmglf. 

Be  The  same  Com pakt. 
THOBim's  Casb. 
In  tills  case,  in  ^hich  predady  the 
arose,  Mr.  Thome,  in  his  letter  in  aa 
drcular  (stated  in  the  last  ease),  having 

beg  you  will  reeeree  "  the  sharea,  tlie  i 

an  issue  as  above  was  directed,  but  to 
abide  the  reault  of  the  issue  in  Omiem't 


▼ZOI 

OOVKT. 

Bepocted  by  J.  Hznr  Cooxa,  b(.Bartiatar«tl«a. 

Wedneeday,  April  16. 
Eastbbbt  v.  FsmrioK. 
Power  o/appoiniment—Will—Comatruttiom. 
By  a  eettlement,  lande  ro  Black  Acre  and  WkUe 
Acre  were   comeyed  to  Inuteta  i^ea  saraMS 
tnutt,  and  eulgeet  thereto  mpon  traxlfit  eetant 
ehildrmaiA.  B.  ehomld  hy  deed  oe-wiUeppoml. 
and  m  drfanU,  among  eueh  children  ^^aaf^>  as 
<eiMii<f  til  eomaseii  in  fee.    7Ve  of  the  trmttm 
never  acted;  the  other  eold  the  Ian*  «s  Iflite 
Acre  and  purchaeed  lande  m  Brown  Aero  wUh 
part  of  the  money,  and  (m  •  sarif)  iasestetf  ttbe 
remahtder  in  Connie.    In  the  sasst  emil  the  Imedi 
m  Black  Acre  and  in  Brown  Acre,  end  the 
Coneoli.  were  dechtred  to  be  the  trill  ssMt, 
oiuf  eubject  to  the  eettlement.    A.  B.  by  wSt, 
reciting  the  eettlement  and  alt  the  facte  reUta^ 
to  what  wat  the  property,  eu^fect  to  the  trwdt 
ef  the  eettlement,  appoinled  ptarenmmt  to  her 
power  therein,  and  demeed  and  hegnemthed  "aU 
the  real  and  pereonal  eetate  mentiomed  mad  eaa»> 
priied'im  the  eaid  recited  eettlement,  «s4  oO 
oMer  her  real  and  pereonal  eetate,"  to  C.,  JO^  M. 
and  F.  four  (/f  the  children: 
Held,  that  the  Umde  in  Brown  Acre  and  the  etoei 
paeeed,  by  the  appointment,  to  theoefmr  dkUdran 
abtolmttly. 

This  case  came  on  upon  a  petition.  ^  iadcB- 
tures  dated  the  1st  and  2nd  daya  of  October,  18U. 
bang  the  settlement  made  previously  to  ^  inai  li^ii 
betireen  John  Sasteri>y  and  Jane  Yoong,  the  latter 
conveyed  to  two  tmstees  aU  that  one  awliiiiiVJ 
moiety  of  her  of  and  in  all  thoee  measoagoa  aad 
tenements,  part  whereof  was  then  used  aa  a  pdUse- 
house,  called  the  "Grey  Horse,"  and  a  giaaaj. 
situated  on  the  quay  side,  in  the  town  and  coonty  af 
Newcastie-upon-Tyne,  and  then  in  the  oocopatioa  af 
James  Harding  and  others;  and  also  ofandtn  aBdot 
tenement  situate  on  the  quay  side  afbiesaicl.  thes  ia 
the  occupation  of  Messrs.  Hord  and  Ryle,  and  naed 
as  a  wharfinger's  warehonse  ;  and  of  and  all  oOar 
messuage^  bereditsmenta,  and  prenuaaa  whiek  fte 
aforesaid  Jane  Young  was  entitled  to  under  the  w9l 
of  George  Adams,  upon  trust,  after  the  iiiai  i  iiigii  t» 
pay  and  apply  the  rents  and  profita  to  her  aole  ai^ 
separate  use,  daring  the  said  intended  coverture; 

after  the  decease  of  the  survivor  of  the  ha 

and  wifo,  and  in  dehnlt  of  any  first  appointntesit  by 
them  upon  trust  for  all  and  every,  or  each  om  or 
more  in  exelnaion  of  the  otheror  otlMra  of  the  chil- 
dren of  the  marriage,  or  of  the  iasne  bom  of  aar 


Digitized  by 


Google 


Jom  7.  1851.] 


THE  LAW  TIMES. 


139 


V.  e.  TURNEBt   COURT. 


V.  e.  tURNER'Si  COURT. 


idt  cUId  or  diSdren  bom  in  the  life-time  of  the 
naband  and  wife,  u  the  snrriTor  of  the  hnsbud  or 
'/!o  ahoidd  by  deed  or  will,  u  therein  mentioned, 
point,  amonc  the  children  of  the  muriege,  end  in 
Banit  thereof,  in  troat  for  the  children  <^  the 
kniage,  in  equal  shaiea  at  tenants  in  oomnum  in 
s.  And  it  was  provided  that  no  ehQd  iboald  take 
y  of  the  nnainxrinted  part  of  the  piopetty  withont 
UB(ing  his  or  her  appointed  share  into  hotdipot, 
id  .aoconnthif  ibr  w  same  accordin^y.  There 
Ire  alao  oonU't^  powen  of  sale  and  exchange, 
oe  of  the  tmstees  nerer  acted,  and  the  other 
OBtee  oommitted  dirers  breadies  of  tmsL  The 
■niase  took  eCbct,  and  tlie  husband  died  in  the  lifa- 
ne  of  the  wife,  bat  no  joint  appointment  was  ersr 
•tde  by  them.  Tliere  were  isnie  eight  diildren  of 
e  marriage.  A  bill  was  filed  against  the  tmstee 
r  sm  acoooat  of  the  trust  property,  for  the  inrest- 
«nt  by  him  of  the  money  he  had  obtained  by  im- 
'^peily  taikin^  any  part  thereof  on  teal  estate,  and 
T  letnoTing  him  irom  being  trastee,  and  for  the 

■•ptrfntmeot  of  new  tmstee*.    The  Master  reported 

•ttbe"6iey  Horsti"  pnblio-honse,  and  the  gnnary 
^  been  sold  for  5,000{.  and  Oat  2,5001.  part 
'•ereof,  had  been  inrested,  and  sereral  transfen  had 
lea  miade  by  Fenwick,  the  trustee,  and  paiticolariy 
■mt  he  had  porchased  a  copyhold  messuage  and 
vteditament*  at  Barnes  Common,  Snrrey,  and  tlie 
a^old  hooaea  in  Great  Arthnr-stieet,  Goswell- 

r«et,  Middlesex;  acd  that  thetmst  property  oon- 
L<ted  of  the  moiety  of  the  wharfinger's  wueboose 
/hich,  together  with  the  other  moiety  not  indoded 

the  settbment,  was  snbject  to  an  annuity  of  Ml.  a 
mr  to  Elisabeth  Consitt  Adams),  71.  10s.  Bank 
ong  Annuities,  and  261.  a  year  for  terms  of  years 
.dine  8t^  J">-  IB^-  By  another  report  the 
faster  found  that  Fenwidi  had  tranafnred  the  sum 
,  Consols,  into  the  name  of  theAoconntant-Geneial, 
Aoonting  together,  after  all  deductions,  to 
043/.  8s.  8d.  Consols,  in  replacement  of 
e  moneys  he  had  need  belonging  to  the  trust 
tate.  By  a  decree,  it  was  declared  that  the 
jist  property  consisted  of  the  "  Grey  Horse  "  public 
>aa^  the  noiety  of  the  wharfinger's  warehouse, 
JB  copyhold  hereditiMnents  at  Barnes  Common,  and 
A  two  freehold  houses  in  Great  Arthur-street,  and 
■e  1,043/.  8s.  8d.  ConsoU.}  and  that  Jane  Basterby 
■s  entitled  for  her  life  to  the  rents,  profits,  and 
Iwidends  thereof.  The  stock  was  afteirwards,  by 
ayment  of  costs,  reduced  to  790/.  Os.  4d.  Qonsols. 
n  April  1846,  the  Bichmond  Railway  Company 
Mm^  part  of  the  copyhold  property  at  Barnes 
>>inBon  for  60/.  aad62/.  Os.  3d.  Consols,  was  pnr- 
jfaaaed  with  &e  same,  making  852/.  Os.  7d.  Consols. 
rhe  annuity  of  80/.  ceased  by  the  death  of  the  an- 
aoUsnt.  Jane  Basterby,  by  her  will,  dated  the  3rd 
sf  Janoary,  18S0,afterreciting  the  settlements  of  1812, 
snd  that  there  had  been  issoe  of  the  said  marriage 
)%ht  ehiUien,  whom  she  ennmented,  and  no  more ; 
ind  that  Tatham  and  Gray  had  been  appointed  trus- 
ees  of  the  settlements,  and  that  the  property  then 
abject  to  the  trusts  and  powen  contained  in  the 
etuement  then  consisted  of  a  moiety  of  the  said 
ixemises  at  Newcastle,  of  the  said  copyhold  estate  at 
lames,  tite  said  two  freehold  houses  in  Great  Ar- 
faor-stnet,  the  said  sum  of  790/.  Os.  4d.  Consols. 
uul  621.  Os.  3d.  Consob. ;  the  former  then  standing 
n  the  name  of  die  Acoonntant-General  of  the  Court 
>f  Chancery,  and  the  latter  in  the  name  of  the 
trostees  of  Om  said  setdement;  and  after  reciting 
Ihat  she  was  desirous  by  her  ssid  will,  and  in  exer- 
dse  of  the  power  for  that  purpose  in  the  said  indenture 
of  settlement,  of  making  the  appointment  in  her  said 
wffi  contained,  she  proceeded  tons : — "  Now,  there- 
fore, I,  the  wid  JaneEastsrby,  by  foroeand  virtne  snd 
in  socacise  and  execution  of  the  power  and  authority 
to  me  girsn  or  leeeired  in  and  by  the  said  inden- 
ture of  settlement,  and  of  all  other  powen  or  autho- 
rities in  me  Tested  or  in  anvwise  enabling  me  in  this 
behalf,  do  herehy  direct,  limit,  and  appoint,  gtve, 
devise,  and  bequeath  all  and  ringuhtf  the  realaad 
penonsl  sstate  mentioned  and  comprised  in  the 
nereinbefora  in  part  recited  indentures  of  the  Istand 
2nd  days  of  October,  1812,  and  all  other  my  estate 
and  eifeets  real  and  personal,  of  what  nature  en  kbd 
aoerer  I  mnr  die  possessed,  unto  my  daughters 
ICary  Jane  Eesterby,  Sarah  Ostle  Easterby,  Agnes 
Xaatorby,  and  Rebecca  Easterby,  their  hors,  ex- 
ecntots,  administraton,  and  anigns  respecttrely, 
and  to  be  equally  divided  between  them  as  tenants 
in  oommon,  and  not  as  joint  tenants;  provided 
always,  that  in  case  of  the  decease  of  any  or  either 
of  my  said  dsoghten,  leaving  issue  her  or  them  sur- 
viving, such  issue  shall  be  entitled  to  the  shares  of 
the  parent  or  parents  so  dying."  The  testatrix  then 
appointed  executors  and  tmstees.    She  died  on  the 

Mth  of  February,  1850,  and  her  will  was  proved  by 
I  the  executors.  The  rraits,  profits,  and  mcome  of 
I  the  whole  property  were  paid  to  her  up  to  her 
I  death. 

r  Thepiesentpetition  was  presented  by  these  fonr 
r  daughters,  praying  an  order,  directing  tiie  trustees 
)  otibe  Nsl  estate  to  convey  the  same  to  them  as 
I  tsntats  in  common,  and  after  a  sale  of  so  much  of 
I  the  stock  u  vronld  be  suAcisat  to  pay  the  coets  of 


QUUN'S     INCH. 


tte  petition,  an  ordei^  ^ifieota'  mteht  be  ordered  to 
be  transfened  to  the  petitibtwta'in'  four  equal  parts, 
or  as  to  one  of  them  to  a  party  named  to  the  ae- 
ooont  of  Babeoea  Easterby,  mt  infcnt.  The  other 
four  children  of  Mr.  and  lb*.  Bseterbr  were  John, 
Anthony,  Thomas,  and  Robert  OHJe  Easterby. 
John  died,  leaving  all  his  real  and  personsl  estate  by 
will  to  his  wiii^ 

The  question  raised  was,  whether  the  propert;  at 
Barnes  Common,  in  Great  Arthur-street,  and  the 
stock,  pa*sed  by  the  will  under  the  de*cription  of 
"  all  and  singular  the  real  and  personal  estate  men- 
tioned snd  comprised  in  the  indenture  of  settle- 
ment" The  case  made  by  the  petition  for  the 
four  daughtets,  the  petitionBrs,  it  was  contended, 
that  they  did  pass;  for  that,  although  they  wen  not 
actually  mentioned  in  the  settlement,  they  were 
"comprised"  in  it,  beiag  subject  to  the  trust* 
therein  contained,  and  that  the  redtil  in  the  will 
must  be  taken  to  be  in  bvourof  the  intention  to 
deal  with  all.  In  a  legal  sense  these  were  oom- 
prised  in  the  settlement,  thongh  had  the  word 

mentioned"  ahme  been  used,  there  might  have 
been  some  difficulty. 

The  widow  of  the  son  and  the  three  other  sons  in- 
sisted that  tin  appmntment  ext«ided  only  to  the 
moiety  of  the  wharfinj^s  warehouse,  as  being  the 
only  property  "mentioned  and  comprised  in  the 
settlement ;"  that  the  copyholds,  and  the  houses  in 
Great  Arthur-street,  and  the  stock,  were  neither 
mentioned  nor  comprised  in  the  settlement,  although 
they  were  held  snbject  to  the  trusts;  and  they,  there- 
fore, claimed  on  bdialf  of  themselves,  to  be  entitled 
to  the  whole  of  thennappointed  property,  unless  the 
four  sisten  would  consent  to  bring  theappointedNew- 
castle  property  into  hotchpot,  and  then  they,  the 
widow  of  one  son,  and  the  other  three  sons,  chimed 
only  each  one-eighth.  For  these  parties  it  was  ar- 
gued that  the  property,  to  pass  by  the  appoint- 
ment, must  satisfy  the  double  description  of  being 
both  "  mentioned  "  and  "  comprised  "  in  the  set- 
tlement. 

Bolt  and  Sthoyn  tot  the  petitioners. 

7>ed  and  Oraig  for  the  respondents. 

Jtoiyen  Paritr  and  F.  8.  WilUam*  for  the 
trustee*  of  the  sattlement. 

The  VicB-CBikNCBLLOB.— The  fint  ouestion  is, 
in  what  sense  the  words  "comprised  in  are  used. 
I  think  it  means,  at  any  rate,  afiiected  by  the  settle- 
ment. Thewill  oontainsafhllreoitslofthe  propeitv, 
and  I  cannot  see  any  good  reason  why  the  testatrix 
should  have  relerred  to  nuj  other  property,  except- 
ing that  which  actually  existed  in  tptew,  unless  it 
had  been  for  the  purpose  of  disposing  of  it.  She 
says,  "  All  and  singulsjr  the  real  tisA  personal  estate 
mentioned  and  comprised."  Now  tiw  settlement  it- 
self comprised  nothing  but  real  estate,  nor  was  any- 
thinc  but  real  estate  mentioned  in  it  I  think  the 
wholie  passed  by  the  appointment  I  think,  also, 
that  the'four  appointee*  take  an  absolnte  interest ;  the 
word  "  dying,  used  by  the  testatrix,  mean*  dying 
in  her  lifetime.  The  pUintiiTs,  the  petitioners,  must 
be  declared  entitled  absolutely  to  the  whole  property, 
including  the  dividends,  on  the  true  construction  of 
the  appointment,  and  tiie  costs  of  all  parties,  in- 
cluding costs,  charges,  and  expenses  of  the  trustees, 
propeny  incmied,  will  be  paid  out  of  the  fond. 

Friday,  May  2. 
B»  Watts'*  Settlbiibnt. 
Tn$lt«Ael,  1850-13  ic  U  Viet.  c.  eO—Vnlimf 
order. 
/a  a  Mttltwunt  thtre  wai  a  powir  to  apfyoint  a  iMie 
tnute*  i»  thivlaet  nf  any  tnutet  being  "  inea- 
pablt  to  act ;     one  qf  the  tnateet  heeame  bant- 
rupt,  andnot  tumndering,  vai  indieted,bvtiBenl 
abroad  I 
Held,  that  the  perton  could  not  be  examined,  and 
that  eeetion  10  qf  the  Tnatee  Act,  1850,  did  not 
apply  to  a  eaie  tthere  one  if  teveral  Inuleet  ie 
OHt  qf  thejuriedietion,  and  a  new  tnulee  ii  ap- 
pointed m  Jm*  place,  tti  other  tnuteee  coatimung 
to  act  01  tuch. 

By  indenture  of  settlement  cert^n  property  wa* 
vested  in  trustees,  and  it  was  declared  that  the  suc- 
cessive tensnts  for  life  daring  their  lives,  and  after 
their  deaths,  the  trustees  thereby  wpointed,  or  to  be 
appointed  as  thereinafter  mentioned,  and  all  trustees 
for  the  time  being  might  appoint  one  or  mora  tras- 
tee or  trostees  in  the  plaoe  or  stead  of  any  trastee 
or  trustees  who  should  die,  or  be  desirous  of  being 
dischsiged  firom,  or  refose,  or  decline,  or  become  in- 
capable to  act  in  the  trusts  thereof.  A  petition  was 
presented  under  the  Act  II  Wm.  4,  c.  60,  for  the 
appointment  of  a  new  trustee,  and  therefore  a  re- 
ference was  sent  to  the  Master  to  inquire  whether 
T.Bentall,  therein  named.was  atmstee  of  the  estate* 
comprised  in  the  settlement  in  which  he  and  two 
other  persons  were  named  as  trustees,  snd  if  he 
should  find  in  the  affirmative,  then  to  inquire  whe- 
ther be  was  out  of  the  jurisdiction,  and  if  so,  to 
inquire  and  state  whether  there  was  a  power  in  the 
settlement  to  appoint  a  trustee  in  his  place :  and  if 
not  then  to  approve  of  a  proper  person  to  be  atmstee 
in  his  place,  and  also  to  approve  of  a  proper  person 


to  oonvey  and  asdgn,  or  join  fai  so  doing^  the 
trust  estate  vested  in  him  to  the  oontinuing  aro  new 
trustees.  The  Master  msde  his  report,  finding  that 
BentsU  was  a  tarustee;  but  he  had  beoomebsnk- 
rapt,  and  not  having  snnendered,  be  had  been 
oi^wed  and  had  absoonded  and  was  living  abroad. 
He  certified  that  there  was  no  power,  imder 
these  dicnmstanoes,  to  appoint  a  new  trustee,  and 
that  be  had  approved  of  a  proper  person  to  be  ■ 
tmstee,  and  of  a  proper  person  to  convey  and  assign 
the  trust  estate.  A  petition  mi  now  presented,  pray- 
ing the  oonfirmation  of  the  Master'*  report,'*  dbection 
tint  the  party  approved  might  be  appointed  trustee, 
and  that  the  party  approved  might  be  directed  to 
convey,  or  that  the  Court  wodd  make  an  order 
under  Mr.  Headlam's  Trastee  Act,  1850,  vesting  the 
trust  estate  in  the  oontinning  and  new  tmstees.  In 
support  of  the  pnyer  for  a  vesting  order,  it  was  con- 
tended that  the  bankraptcy  and  absoonding  did  not 
amount  to  incapacity  within  thefwotds  of  toe  power, 
because  a  power  of  attorney  nUght  be  executed  by 
Bentall,  or  oe  might  sutTender,  or  at  any  rate  return. 
{Witkhfton  V.  WUhinyttm,  16  Sim.  104.)  On  tiie 
other  hand,  the  cases  of  Wilton  v.  Wilton,  6  Soott 
540,  and  Re  Roche.2Via.  and  War.  287,  weredted 
toishew  that  bankraptcy  vra*  such  incapacity,  as 
was  oontemdated  by  the  author  of  the  settlement. 

Skater  for  the  pstition. 

Salt  and  T*rint  for  the  respondent*. 

The  VicB-CBANCBLLoa.— I  think  the  term  "  m. 
capable,"  used  in  the  settlement,  has  reference  to  per- 
sonal incapadtjr,  and  that  the  absence  of  Bentall,  and 
his  situation  with  rcmud  to  the  bankraptcy,  does  not 
constitute  personal  incapadt^.  In  Wmmy.  Wilton, 
the  Question  was  as  to  capaaty  as  a  committee-man. 
In  the  case  of  Se  Roche,  the  question  was  as  to 
fitness.  Seeing,  therefore,  that  the  other  tiusloe* 
cannot  appoint  a  trastee  in  Keu  of  Beoall,  the 
Master's  report  will  be  confirmed.  'M^thregudto 
the  order  to  be  made,  the  better  course  wQl 
be  not  to  make  a  vesting  order,  but  an  order 
that  the  party  appointed  to  convey  for  Bentidl 
shall  join  with  the  two  oontinning  tiustee* 
in  eonveying  the  tnut  piemiae*  to  the  thre^  viz.  the 
two  connnning  tiuetee*  and  the  new  truatae  approved 
of  by  the  Master.  A  vesting  order  appears  to  be 
inapplicable.  It  is  enacted  by  section  107  of  the 
recent  Act,  13  &  14  Tict  c  60,  "That  a  veating 
order  shall  have  the  same  etfect  as  if  the  trustee  out 
of  the  jurisdiction  had  duly  executed  a  conveyanoe 
or  an  assignment  of  the  lands ;"  where,  as  in  the  case 
before  me,  there  are  several  trustees,  one  of  whom  is 
out  of  the  jurisdiction,  such  a  conveyance  by  the 
absent  trustee  will  operate  as  a  seveianoe  of  the  jofait 
tenancy. 

Shapler  said  he  would  take  flie  order  in  die  fonn 
suggested  by  the  Court 


Comman  l,abi  Cottirt*. 


oointT  or  Qvaaira  sairoB. 

Beportcd  by  Aouf  Bnrusrov  sod  Paul  Paanu, 
2«qn.  Burut«n4it-Ii*w. 

7%tirtdtty,May\. 

LoBD  Sbtmoor  r.  Mobbbll. 

Stat.  Itfi  Vict.  e.  43— Dean  Ftrett  JOntt. 

The  eowimiteionert   appointed  tmder  itat.  11(2 

Vict.  e.  43,  /or  regulating  the  igorking  qf  the 


»and  guarrit*  in  the  Ftrett  qfDean,  bf 
their  ateard  directed  that  a  tonnage  duty  vf2i, 
per  Ion  thould  be  payable  by  each  fret  nuner,  to 
that  there  thould  he  wrotyht  and  gained  by  Mas 
annually  no  lot  than  1,200  lorn,  btU  that  if  a  last 
quantity  than  1,200  tout  were  got,  then  the  free 
miner  thould  pay  the  turn  of  101.  annually : 
If  eld,  that  they  had  power  to  make  tuch  an  award, 
and  that  an  action  of  debt  would  lie  by  the  go- 
veUer  againit  a  free  nmur  for  the  galeage  rent 
to  dut  m  retpeet  qfa  mine  out  qf  whieh  the  free 
miner  had  neglected  to  get  (my  thing  within  the 
year. 

Thiawasan  adioi  of  debt,  brought  by  the  plain- 
tiff as  gaveller  of  the  Forest  of  Dean,  to  recover 
fW>m  the  defendant  the  sum  of  1,269/.  for  various 
arrears  of  galeage  rents  for  different  ooUierie*  in  the 
forest  of  Dean.  The  defendant  pleaded  mmguam 
indebitatut,  and  at  the  trial  before  Lord  CampbeD, 
C.J.  at  the  Summer  Assizes,  1850,  for  the  county  of 
Gloucester,  a  verdict  was  taken  for  the  plaiidiff, 
subject  to  the  opinion  of  the  Court  upon  a  special 
case.  The  plaintiff's  title  to  recover  rested  upon 
Stat.  1  &  2  Vict.  c.  43  (an  Act  for  regulating  the 
opening  and  working  of  mines  and  quarries  in  the 
forest  of  Dean  and  hundrsd  of  St.  Briavels,  in  the 
county  of  Gloucester),  and  the  award  of  the  "Dean 
Forest  Mining  Commissioners,"  made  under  the 
directions  and  powers  of  that  Act 

The  defendant  had  been  a  free  miner  of  the  Dean 
Forest  many  yean  before  the  Act  vfas  passed,  with 
certain  rights,  which  need  not  be  set  out  in  detail. 
The  preamble  of  the  statute  recited  that  "  certain 
privileges  were  claimed  by  certain  penoo*  calling 
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themselves  '  Free  Miners '  to  open  mine*  eiid  qnar-  { 
ries  in  the  openlantbs  of  tke  said  forest,  and  to  work  { 
the  said  mines  and  quarries  according  to  certain  I 
alleged  usages  and  customs ;"  and  "  that  the  said 
alleged  usages  and  customs  were  uncertain  and  un- 
defined." Certain  persons  were  then  appointed 
the  "Dean  Forest  Commissioners."  And  by  sec. 
24,  the  commissioners  were  required  within  three 
years  to  make  an  award,  and  thereby  to  ascertain 
what  persons,  whether  as  free  miners,  or  as  claiming 
through  or  under  free  miners,  were  at  the  time  of 
the  passing  of  the  Act  in  possession  of  or  entitled  to 
gales  for  coal,  or  iron  mines,  or  stone  quarries,  &c. 
and  to  point  out  the  situation  of  all  gales,  pits, 
levels,  &c.  and  to  specify  the  mode  in  which  the 
same  should  be  worked,  and  to  set  forth  genend 
rnles,  orders,  and  regulations. 

By  sec.  29,  npon  breach  of  any  of  the  geneni 
rules  made  by  the  commissioners  specifying  the 
mode  in  which  the  gales,  &c.  were  to  be  worked, 
the  gales,  &c.  were  to  be  forfeited,  as  in  the  case  of 
a  condition  broken  in  a  lease. 

By  see.  41  it  was  provided  that  the  commissioners 
should  determine  by  their  award  the  amount  of  the 
galeage,  rent,  royalty,  tonnage  duty,  or  other  pay- 
ments payable  and  to  be  paid  to  her  Majesty  for  or 
in  respect  of  coal  to  be  got  by  means  of  the  several 
gales,  pits,  levels,  or  works,  &c.  which  were  to  be 
ascertained  and  set  forth  in  the  award,  so  that  such 
paleage,  rent,  royalty,  tonnage  duty,  &c.  should  nat 
in  any  case  exceed  4d.  per  too.  By  sec.  46  the 
royalty  was  to  cease  at  the  end  of  every  twenty-one 
years,  and  a  new  royalty  to  be  ascertauied  as  pro- 
vided in  the  Mit  to  become  payable  for  the  next 
twenty-one  years. 

By  sec.  52  it  was  enacted  that  all  the  powers  of 
taking,  suing  for,  and  recovering  the  said  share 
rents  and  payments  now  in  force  should  continue  to 
be  in  force ;  and  that  the  said  powers,  as  far  as  the 
same  should  be  applicable,  should  apply  to  any 
galeage,  rent,  royalty,  tonnage  duty,  ta  odier  pay- 
ment hereafter  to  be  ascertiined,  fixed,  and  deter- 
mined, either  by  the  said  award,  or  by  any  other 
means :  provided  that  in  case  the  commissioners  for 
the  time  being  of  Her  Majesty's  Woods,  Forests, 
&c  slwuld  at  any  time  theraafter  think  fit  to  agree 
with  die  person  entitled  to  any  gale,  &c.  for  a  ued 
anitoai  rent  in  lien  of  galeage  for  any  term  not  ex- 
ceeding twenty-one  years,  it  should  be  lawfiil  for  the 
commissioners,  &e.  so  to  do ;  and  in  every  such 
case  such  fixed  rent  should  be  recoverable  by  the 
same  means  as  the  galeage  (in  lieu  of  which  it  was 
agreed  upon)  was  anthorisiBd  to  be  recovered. 

The  ptaintiff,  as  gavaller,  represented  the  Commis- 
monets  of  Woods  and  Forests,  and  was,  by  virtoe  of 
the  Act,  the  proper  person  to  sue  fin- galeage. 

The  award  of  the  "  Dean  Forest  Mining  Commis- 
riouers,"  so  far  as  it  was  material,  directed  that  the 
galeage  for  every  gale  should  be  2d.  per  ton  as  ton- 
nage, payable  liaU-yearly,  "so  that  there  shall  be 
WTDognt  or  gained  aonuajly  not  less  than  1,200  tons 
from  each  gue."  There  was  a  farther  provision  that 
if  the  tonnage  payable  for  any  gale,  npon  the  com- 
potation  of 'id.  per  ton,  should  not  amount  to  10/.  in 
a  year,  the  occupier  of  the  gale  should  make  it  up  to 
the  sum  of  10/.  ' 

The  sum  sought  to  be  reeovoed  was  claimed  as 
galeage  at  the  rate  of  10/.  per  gale  per  annum  in 
respect  of  certain  gales  belonging  to  the  defendant  as 
free  miner  thereof,  but  which  he  had  altogether 
neglected  to  work  daring  the  period  for  which  the 
gideage  was  claimed. 

tea  the  defendant,  it  was  contended  that  the  award 
of  the  oommissiOBers  was  beyond  their  jorisdietion, 
80  fitr  as  it  directed  payment  to  be  made  for  oosi  that 
was  not  got  from  the  pX*,  for  that  by  see.  41  of  the 
Stat,  they  weM  only  to  detennine  the  (onnage  daty 
payable  for  coal  to  be  got ;  that  the  corainlssioDera 
might,  by  ss.  24  and  29,  have  required  1,200  tons  to 
be  got  annoally  for  each  gale,  and  have  evicted  the 
free  miner,  as  for  a  forfaitore,  if  less  were  got,  but 
that  they  could  not  impose  a  penal  rent  recoverable 
by  action  of  debt ;  that  the  only  mode  of  imposing 
an  annual  fixed  rent  upon  the  occupier  of  any  gale 
waathat  pointed  ont  by  the  latter  >art  of  sec.  51. 

tot  the  plaintiff  it  was  urged,  that  this  provision 
that  1,200  tons  should  be  raised  per  gale  was  one 
absolutely  essential  to  the  die  working  of  the  mines ; 
and  that  if  the  commissioners  had  power  to  order 
1,290  tons  per  gale  to  be  raised,  they  had  power 
also  to  impose  as  a  remedy  upon  the  free  mmer  a 
payment  not  exceeding  that  which  wonld  be  made  if 
no  remedy  were  required. 
Ktating  for  the  plaintiff. 
Pkiptan  for  the  defendant. 
liOrd  CAMrBBLL,  C  J.— I  think  the  plaintiff  is 
entitled  to  raoover.  By  sec.  24,  the  commissioners 
had  power  to  direct  how  muc^  coal  riKmld  be  raised 
froB  each  gale :  by  see.  41,  they  were  to  £iect  how 
moch  per  Ion  should  be  paid  for  it.  Then  they 
may  say,  if  tiie  free  miner  laiaes  nothing,  or  less 
tiuMk  the  wiiiimMiit  qoantity,  he  most  pay  as  for  the 

intlS/lNMN. 

pATrasoN,  WiOBTM  A>t,and  Eblb,  JJ.  eoncaned. 
Judfrnent^  thtpimnt\i'. 


May^  nut  30. 
ScHOLEriBLn  V.  Andbsw. 
Sight  tjf  common — Dmeriplion — Inelonm  Act. 
In  an  action  for  ditiwrbance  of  a  riqht  of  common, 
the  declaration  aiUged  the  ptainttff't  right  to  be 
for  "two  aged  rows,  or  one  hortt,      and  to 
extend  "from  old  May-day  to  old  Michaebnai' 
day  in  each  year."    At  the  trial  it  appeared  that 
the  right  was  "for  tttoagedcowior  two  hone*," 
and  that  it  extended  from  "  old  Lady-day  tniiU 
tome  teeekt  later  in  the  year  than  old  iiichaelmat- 
dav :" 
Held,  thai  the  allegatiom  in  the  dteloraiion  toere 

tuffieiently  proved. 
Conitruction  of  "  TTu  Stelton  Inelomre  (local) 
Act." 

This  was  an  action  on  the  case  fbr  a  disturbance 
of  the  plaintiff's  alleged  right  of  common  over  a 
place  called  Skelten  Broad  Lanes,  in  the  township 
of  Skelton,  m  the  North  Riding  of  Yorkshire.  The 
declaration  alleged  that  the  plaintiff  was  possessed 
of  a  messuage,  &c.  and  by  reason  thereof  of  right 
ought  to  have  had  common  of  pasture  for  his  com- 
monable cattle,  levant  and  couchant,  iic.  that  is  to 
say,  three  2.year  old  cows,  or  four  1-year  old  calves, 
or  two  aged  cows,  or  one  horse,  ttom  old  May-day 
to  old  Michaelmas-day  in  every  year,  in  a  certain 
waste  or  common,  &c.  and  that  tha  defendant  inclosed 
a  certain  part  of  the  said  waste,  common,  &c. 
Plea. — Not  guilty,  and  issue  thereon. 
At  the  trial,  Wore  Cresswell,  J.  at  tbt  last  As- 
sises for  the  county  of  York,  it  appeared  in  evidence 
that  the  plaintiff's  right  of  common  was  for  three 
two-year  dd  cows,  or  foor  one-year  old  odves,  or 
two  aged  cows  or  two  hones,  and  that  the  period  of 
its  enjoyment  extended  from  old  May-day  to  ench 
period  in  the  winter  as  the  commoners  thought 
proper,  the  cattle  being  always  sent  on  for  st  least 
some  weeks  after  old  Michaelmas-day.  The  de- 
fendant contended  that  there  woe  two  fatal 
variances,  and  that  the  plaintiff  must  be  nonsuited. 
The  learned  judge,  however,  directed  the  jury  that 
this  evidence  sustuned  the  allegations  in  the  decla- 
ration. The  defendant  Anther  contended  that  the 
plaintiff's  right  of  common  had  been  extingidshed 
by  a  local  Act  of  Parliament  (not  printed)  passed  in 
46  Geo.  3,  fbr  indosing  lands  in  the  township  of 
Skelton,  and  an  award  made  thereunder.  The 
learned  judge,  however,  directed  the  jury  that 
neither  this  statute  nor  the  award  had  the  effect  of 
extinguishing  the  plaintiff's  right,  and  the  plaintiff 
accordingly  obtained  the  verdict. 

A  rule  niti  was  subsequently  obtained  for  a  new 
trial,  upon  the  ground  of  miadiiection  npon  both 
points,  against  which 

Wation,  Additon,  and  Price  now  shewed  eaose. 
Atherion  and  Andermm  wen  heard  in  snpport  of 
the  role. 

For  the  defendant  it  was  contended  that  the 
variance  was  fatal,  as  oocnrring  in  a  matter  of  de- 
scription, and  that  the  excess  of  proof  was  in- 
divisible, and  Buthwood  v.  Pond,  Cro.  Eliz.  722, 
was  relied  npon.  Hen  to  on  action  of  tiespass  for 
seizing  cattle,  there  was  a  plea  of  jnstiiication  as 
a  distress  for  damage  feasant,  and  a  replication  jus- 
tifying under  a  right  of  common  for  100  sheep  as 
appurtenant  to  a  certain  messuage.  And  it  is  said, — 
'  Note. — ^The  jury  found  here  that  the  plaintiff  had 
common  for  100  sheep  and  six  cows,  and  yet  it  was 
held  by  the  Court,  that  the  plaintiff  had'  not  failed 
in  his  prescription  alleged.  But  it  was  mid  by 
Walmiley,  if  the  jury  had  found  that  he  bad  com- 
mon for  120  sheep,  and  so  more  of  the  same  kind 
than  he  had  alleged,  he  had  foiled."  2.  It  wss  said 
that  all  rights  of  common  were  extinguished  by  the 
Inclonue  Act ;  and  that  the  plaintiff  was  not  within 
the  saving  clause  which  protected  the  rights  of  aD 
those  to  whom  no  allotments  were  mode,  he  being 
under  the  award  entitled  to  an  allotment  of  certain 
open  lands  in  Skelton,  which  were  inclosed  by 
virtue  of  the  .\et. 

For  the  plaintiff  it  was  said,— I.  That  the  right  of 
common  was  laid  as  matter  of  inducement,  with 
more  particularity  than  was  necessary,  but  tliat 
enough  was  proved  to  support  the  allegatfons  in  the 
declsiration,  and  it  was  argued  that,  to  prove  a  pre- 
scription more  largely  than  it  was  laid,  could  never 
prejudice  the  party.  2.  It  was  shewn  that  the  In- 
closnre  Act  was  passed  to  inclose  lands  in  Skelton, 
in  which  different  parties  had  certain  rights  of  soil, 
and  tint  the  lands  inclosed  were  not  lanib  over 
which  there  was  any  right  of  common  at  all.  That 
the  place  over  which  the  plaintiff's  right  wss  claimed 
was  an  open  tract  called  Skelton  Broad-lanes, 
which  had  never  been  inclosed,  nor  intended  by 
the  Act  to  be  inclosed.  And  that  even  if  thef  Act 
applied  at  all,  the  pkintiff  was  within  Hm  saving 
chiose,  for  that  he  had  no  allotmeBt  in  his  own  right, 
the  allotment  in  the  award  being  exprened  to  be 
mode  to  him  in  respect  of  his  hormg  purchased  tlie 
interest  of  another  person  in  the  hinos  inclosed,  and 
being  in  no  manner  eonneoted  with  the  raessaage  to 
which  the  right  of  oommon  now  eteimed  was  up- 
pnrtenont. 
Itofersiiee  was  abe  made  to  sbit.  41,  Geo.  3, 


c.  109,  s.  14;  Riekettat.  Salwey,  2  B.&JLS 
Beadireorth  v.  TOrMngUm,  1  Q.  B.  782;  fr«i 
V.  Halt,  Ibid.  792  ;  GHet  t.  Groses,  VihaVi 
Q.B.;  R.G.H.T.  4  Wm.  4,tlt.Tiw^R.6;(^ 
tony.  lAthebye,  2  Sound.  113a,  note  1;  %| 
V.  Cooper,  5  Bing.  116;  Britiow  v.  /Iij4/,  2Da 
G65;  1  Chit,  on  PleadiDK,  421;  i>Brre</ t. Ji{^ 
mora,  9  East,  157. 

Lord  Cawpbki.1.,  C.J. — I  tidnk  tim  tiieiai 
be  discharged.     As   to  the  supposed  Tsriaaa 
tween  the  declamtion  and  tiie  proof,  bod  d  lir^ 
rest  on  the  same  ground,  it  is  to  beobsmii 
to  both  of  them,  thiu:   less  is  alleged  thm  n  a 
ally  proved,  but  enough  was   proved  to  af^ii 
aUsgistkm.    But  it  is  said  that  the  exonsisacfrL 
sible  from  the  rest  of  the  averment,    ^ifisi 
divisible ?    Two  horaes  do  not  make  oat  mini 
one  mav  well  be  divided  tima  the  olc  Os 
again,  the  period  after  Old  MichaehoitiiT 
well  be  divided    from  the  period  befoRlsia 
If  the  plaintiff  had  been  entitled  to  ciniaiB 
May  to  December,  and  that  right  bad  beec  iai 
in  June,  it  would    have  been  well  enn^L'B 
to  allege  in  his   declaration  that  benssSki 
common  from  May  to  Jnl^.    AstoAsolkrs 
upon  the  Inclosnre  Act,  I  Ibink  the  Ad  ses 
contemplate  the  inclosore  of  any  wastsiaiiA 
whieh  there  was  a  riglit  of  common  is  df  ute 
sense,  and  in  point  of  iSaet  these  wtste  ksdi  R 
were  inclosed.     The  argument  that  tliis  ^it 
within  the  description  in  the  Act  of  s  |»te  ti  \ 
fenced  on  bodi  sides,  utteriy  foUs.    Itbtlaie^; 
of  land,  throng  some  part  of  wMcfa  die  rails 
pens  to  run.    But  even  if  the  Act  ksd  >  dnsf 
plication  than  I  am  disposed  to  sttnkotc  toi,* 
saving  clause  sawea  tbe  rights  of  all|afiatii<> 
no  alfotments  are  made  in  pnrsnance  of  tie  M* 
the  plaintiff  is  protected   by  that  dssc  ii  *s 
joyment  of  rights  which  are  dderdiu  theAili* 

Pattison.J. — I'he  case  of  BicMUr.Sm 
is  not  in  point  for  the  plaintiff.  Bot  kot »» 
is  stated  in  the  declaration  was  po%ti  u  AtW 
and  something  more.  It  is  a  Bisll«rrf«*J 
that  was  proved,  so  that  the  doctrine  •*«** 
allegations  does  not  apply.  In  sack  on.  •M' 
as  regards  pleas  or  decUistions,  it  is  il«^<2 
tent  for  the  parties  to  prove  what  is  M  ss**' 
thing  more.  I  cannot  agree  with  tin  ^f^vZ 
is  ascribed  to  Justice  Walmsley,  intkas""" 


been  so  much  relied  npon. 


tittHf 


point,  no  allotment  was  made  it  fc""'? 


award  in  respect  of  any  rights  of 


mstm 


ta 


the  plaintiff  having  had  no  »B*«S'J 
ght  under  the  Act,  is  proteetelliT'""^ 


broad  lanes,  nor  were  £ey  indiaii'^ 
that  the  Act  was  not  considered  *  *«■   ^ 
aprfy  to  them,  nor  do  I  think  it  4»W.  "2 

own  right 
clause. 

COLBRTDOE,  J- — ^A»  to  the  Ifast  j~— .  -j^ 
corresponded  with  the  allegation,  """J^^  ' 
alleged  was  proved,  and  something  i»«^  ^- 
second  point,  the   defendaat  is  p^""  ""'• 
Either  the  InclosmTe 

question,  in  which  case  ~~r j- 

the  saving  clause, — or  it  did  not  •frL"  "i^ 
which  ease  cadit  quattio.    I  am  indiw  » 


eodaat  is  m  """ITi  ' 
Act  appBed  ^^l 

thepSint«ris|f<«<2» 
it  dW  not  f^*^^ 

jo.    I  am  indiaw  »•■ 

that  the  latter  is  the  more  prebable.         ^ 
Bble,  J.  ooncorred.    **<*•«* 

Tkmrtiay,  Maya. ,     -. 

Be  Thb  QoAmDiANs  or  8r.  MAafWs*'" 

FiBLM.  .^   _^u 

lUandamw-Qao  wmtwito-C*»-»  ft  (*^ 
The  office  of  clerk  to  a  board  ef  V^S^i 
by  order  qf  the  Poor  Lam  "»?"«f*lL# 
4  *  5  ir«.  4,  e.  76,  >f  ea  Xif^yj^l^f 
^  which  an  information  in  the  """^Jj^  , 
warranto  may  be  mmnliAud:  "^Ti^ 
<*«r«/br«,/or  a  raandomns  tp9^^^,)d^  ■ 
a  clerk  on  the  ground  that  t»*<^f^  * 
taken  place  mat  void,  wot  'tP"'*.  ib  # 
A  role  hod  been  obtained  etBng  <^.^> 
dions  of  St.  Martin's-in.the-KeI<J?J» '?^ 
why  0  writ  of  manrfamtM  shoaW  not  W««.  ^  J,,  U 

ing  them  to  elect  a  clerk  in  the  '^,^|f 
Breton,  who  had  resigned.  BT^^JS***^ 
pesred  that  at  a  meeting  of  ■»  f^r^U  ft 
brnary  lest,  held  puimant  to  "^S-rsf  I'M 
pose,  tiiey  had  prooeeded  to  t^*"^*.  A* ' 
and  that  there  being  four  <»w'*'I?*cS|(ta  * 
the  guardians  had  fallen  upon  »^r«wtr.* 
had  since  filled  the  office.  Tl'?^J^Jto<*"' 
goardians  present  besides  the  chauTM^i  J,  » 

vote;  and  eleven  of  the  '""T.f^r^  »"!* 
Griflkhs,  ten  for  Mr.  D»««*^ j  riiti<«* 
tions  were  taken  to  the  »»b<™^ JLj^d  ap*  * 
hut  the  judgment  of  the  Conrtprow"^  ^ 
other  gitraSi.  The  office  of  da*  to^Wj; 
was  one  which  die  Poor  t^aw  Ciw«|f^theIJ 
cteded  in  their  order  made  u^er  "^  jjijerf  •• 
Uw  Amendment  Act,  *li«wn  SL,;»»"; 
guartians  to  appoint  »«rio<i«P"£^2^  (fff* 
&e  daties  of  TSa  they  had  iiw"*??-,  'ai  9" 
nattrre  of  them,  see  the 
AprB,  18fi— ArchboM's 


..rr/-*' 
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QUCCN'*   BENCH. 


^UtrS  BENCH. 


PUEEN'S  BENCH. 


9« 


9iiF.  KtUif  «od  PttUe^  abewW  cwae.— IwIa- 
pcndantlr  of  tba  TtBditjr  of  the  dectioii  tiben  b  • 
Mml  objectfoa  to  this  pToceedmc — ru.  tliat  th« 
otfw  imitf  Ml,  the  remedjr  is  br  oiio  varrtiUo  and 
not  by  tamtfomw .  This  is  •  public  office  created 
hr  Act  of  FuUement;  aod.  tlierefore,  eecordinf  to 
Arj«y  T.  n«QH«ca,  12  Claric&Kn.  520,  en  in- 
fiKUMfian  in  the  natuie  of  a  ««o  warranto  it  main- 
trinaUUi.  [Patthow,  J.— fiilt.  v.  AiiU,  1  B.  & 
C  120,  the  (dark  to  the  Court  of  Reqoetii  at  Bristol 
WW  hdd  to  be  loch  an  ofice.1  So  of  pa^g  oom- 
niMtaavi.  (fi.  v.  BtedU,  Sid.  & £31.  467.)  (Ther 
afw  refeoed  to  7  &  8  Vict,  c  101,  s.  68,  (nd  «eie< 
staMisd  as  to  tlie  praBminary  obiecfion.) 

JBr  ^.  T%niger  and  BramicM,  contn.— Even  Sf 
qfto  tramuUo  would  lie,  it  does  not  follow  that 
vutHdami*  will  not.  (8.  t.  T'Ae  Rtetor  and  Ckureh' 
toardent  qf  Birmmgkam,  7  Ad.  &  £11.  254,  260.) 
[Lord  Campbul,  CJ.— There  the  offiee  was  that 
of  churchwarden,  for  which  f«o  worranfo  will  not 
Ha.]  Nor  wiU  jtie  im-raafa  lie  in  this  ease.  This 
44ue«f  eleric  totiia  fardiana  is  net  even  created 
hvtlie  Act.  It  depends  upon  the  commisaioBers 
^nMber  such  an  officer  shall  exist  or  not;  aod  tiive 
i$  so  distinctien  between  this  and  aoj  other  of  the, 
jjaid  effiaen,  whom,  usdar  sec.  46,  the  oomBiia- 
momm  asay  order  the  guardians  to  appoint :  so  that 
if  fue  wemmto  will  lie  for  this  ofice,  it  wilt  lie  dso 
fo  the  office  of  master  or  matron  of  the  worlilionse. 
Hie  cleric  is  only  the  serrant  of  the  guardians;  and 
•MB  for  the  office  of  gnardian  quo  varramto  wendd 

Sit  he.  (it.  r.SamOMt.  3  Ad.  &  Ell.  456;  R.  t. 
aniey,  ib.  463,  n. ;  A«  n«  Atttm  Union,  6  Ad.  & 
EU.  784.)  [CoLiMooa,  J. — The  gnardiaos  are 
«laetad  iw  a  year  only  bTtiMrato>p»yers;  tiiecleik 
hsMs  danig  goodbdMtvibnr.l  Many  cocixnate  ofieis 
fte  which  fuo  wammto  indisputably  lies  are  only 
anoMiaL  This  office  of  derk  is  not  of  an  independent 
clMcaeter.  If  there  were  no  clerk,  the  guard  inns 
wiasdd  tbemadTes  do  the  duty.  Besidea,  paraohial 
dariies  ue  not  pabUc  dntiea.  {R.  t.  Bdmomttm,  1 
Keo.  &  R.  24.)  [Patteson,  J.  referred  to  Tkt 
Oovtrmn  <f  the  Brittol  Poor  r.  Wait,  S  Ad.  & 
Xn.  1 :  and  Colsmsob,  J,  to  S.  ▼.  Badeoct,  6 
^B.  m.]  In  S.  T.  Tiateher,  1  Dow.  &  By.  426, 
Mi  iafimaCMWi  against  the  person  fiUing  the  ciBoe  of 
dak  to  the  Comanaakneia  of  Km  Laad-Taz  was 
nfaaed;  and  in  R.  t.  Dawbtny,  2  Stra.  1196,  a  quo 
warranto  for  the  office  of  chnrdiwatden  was  lefosiBd. 
lierd  Campbux,  CJ.— I  think  that  this  rale 
maat  be  disehaiged  <»  the  ground  that  this  is  not 
Hiafsepir  mode  of  proceeding.  It  appears  that  an 
elaebon  has  taken  pisee,  and  that  ibe  office  is  Aill. 
Mow  lliat  being  so,  >f  the  office  is  ene  for  which  tfuo 
warraaio  would  lie,  it  is  settled  by  a  long  course  of 
IPil'tii  ri,  whichll  eonaider  Ten  eonrenient,  that  the 
imeeeding  eaipit  to  be  by  iafoaBalion  in  tlie  nature 

ffi»anrm^l»  and  not  by  WMarfirmai.  Hthiscase 
srisea  before  Darltf  r.  The  Qaefli,  I  should 
irnn  been  much  perplexed ;  bnt  that  case  lays  down 
a  mle  b^  which  we  are  bound;  and  that  rule  is,  that 
Umn  office  be  created  by  an  Aot  of  Fkrliamsttt,  and 
hoof  a  poblic  natnro,  an  informatiaa  in  the  natare 
of  a  fHa  warranto  wHl  lie  for  Hie  oaorpatioa  of  it, 
dOtongh  no  nsnrpation  npon  the  Crown  is  directly 
inTolTed.  Now,  I  think  that  this  is  an  office  created 
by  Act  of  Farliameat,  hecagse,  although  it  may  not 
be  a^piessly  named  in  the  Act,  the  commissioners 
«M  aathoriecd  by  the  Act  to  create  it ;  and  tbey  ha<re 
done  so,  and  amKrintedtiiedDliesto  tie  attached  to  it. 
The  tenure  is  during  good  behaTionr;  but  the  qnes- 
tioa  xamains, — is  it  ofa  public  natare  ?  New,  witii- 
oat  attempting  to  define  what  is  an  office  of  a  public 
natan,  let  ns  look  at  the  functioos  of  this  office,  and 
tamparetiiem  with  tbose  of  the  o6lee  in  Dariey  t. 
Ae  Qaeen,  which  the  House  of  Lords  declared  to 
be  a  public  office ;  and  it  does  appear  to  me  that  this 
office  is  just  OS  public  in  its  nature  as  that  of  treasurer 
of  a  county;  for  I  leaUy cannot  understand  what 
dWhietion  can  be  made  between  a  parish  and  an 
mdoBof  parisbes,  or  between  an  nuion  and  a  county. 
I  do  not  regret  tiiis  decision,  because  the  questions 
way  he  more  conTouiently  raised  and  more  quickly 
dtanled  upon  on  information  than  by  mandamus. 

PaimoK,  J.— Certainly  I,  and  several  other 
judges,  formeriy  considered  the  remedy  by  g*o 
toarranto  hmited  to  cases  where  there  had  been  an 
usurpation  npon  the  Crown ;  Lord  Tenterden  and 
■ly  brother  Taunton  agreed  with  me  npon  that  snb- 
jaot ;  but  my  brother  Farlce  differed  from  us,  and 
aAsrwards  Lord  Denman  was  also  inclined  to  a  con- 
trary opinion.  In  the  end  I  was  satisfied  that  I  had  been 
wrong :  and  I  concurred  with  the  other  judges  in  the 
case  of  Darley  v.  The  Qaeea.  Since  that  decision  I 
hane  taken  it  to  be  quite  clear,  that  where  an  office 
ia  created  mediately  or  immediately  by  Act  of  Par- 
liament, and  is  of  a  pnblie  nature,  the  remedy  is  by 
9110  warranto.  How  for  that  decision  has  ovemiled 
the  prerions  cases  there  mentioned,  it  is  not  necessary 
to  consider ;  bnt  it  certainly  must  be  taken  that  their 
aothoritylis  to  some  extent  shaken.  Now,  in  this 
case  I  think  that  the  office  is  at  all  events  mediately 
etaated  by  the  Act  of  Parliament ;  bat  if  it  coirid  be 
■•do  out  that  the  deik  (s^  a  mere  serraat  to  the 
.cmcdiaas,  this  might  come  within  some  of  the  cases 


pited;  bnt  I  think  it  dear  that  ha  has  indepaodcnt 
datlee,  someof  whidi  the  guardians  themsdves  would 
not  discharge,  as  for  instance,  that  of  conntersiniiog 
the  orders  of  the  guardians.  It  is  said,  that  if  nns  is 
an  office  for  which  mo  warranto  will  lie,  so  is  Oat  of 
master  or  mobron  M  the  workhouse.  I  do  not  admit 
that;  but  it  is  nnneoessary  for  us  to  go  beyoad 
the  tH«sent  case.  For  some  purposes^  no  doubt, 
a  parish  has  not  been  considered  a  pubuc  body — not 
(at  example  to  entitle  it  to  exemption  from  rates. 
<ne  Gotimon  1^ Brittol  Poor  t.  fTait) ;  but  it  is 
not  necessary  that  the  office  diould  be  strictly  a 
public  office,  if  the  duties  are  of  a  public  nature; 
and  here  ti>e  duties  are  such  as  materially  affect  a 
large  body  of  persons,  so  that  Darlty  y.  Reg.  ap- 

g"ea.  I  have  no  doubt  that  if  quo  warranto  will 
,  mon^mas  will  not.  In  R.  v.  The  Rector.  ^ 
BtrmmghoM,  we  proceeded  npon  n>e  assumption 
that  {HO  warranto  would  not  lie. 

CoLiaiDOK,  J.— It  may  perhapi  be  fonnd  that 
Darley  t.  The  Queen,  not  only  broke  through  an 
impression  which  hod  previously  existed,  as  to  the 
law  on  this  subject,  but  also  laid  down  a  rale  some- 
what difficult  of  application ;  hut  we  are  certainly 
bonnd  br  that  case;  and,  after  some  hesitation  and 
doubt,  I  think  that  this  case  falls  within  it.  The 
tenure  cf  this  office  is  during  good  behaviour ;  and 
althoa^  to  some  extent  it  is  a  parodiial  office,  the 
duties  are  venr  large  and  general.  The  clerk  is  to 
condud)  all  the  elections  of  guardians;  to  be  the 
channdr  of  communication  with  the  commissioners, 
and  with  other  boards  of  guardians  sndjparish  officers 
throughout  the  kingdom :  and  it  is  tncrefore  very 
difficiMt  te  say  tbai  these  are  not  duties  of  a  public 
nature. 

Ebls,  J. — ^The  attempt  to  give  a  definition  of 
duties  of  a  pubKc  nature  has  generally  failed ;  aod 
we  con  only  take  Darley  v.  The  Queen  as  a  guide. 
There  the  officer  was  one  whose  duty  it  was  to  secure 
the  due  application  of  a  fund  in  which  a  portion  of 
the  public  was  interested ;  and  I  think  that  the  clerk 
to  the  guardians  is  an  office  of  a  public  nature  for 
this  purpose,  not  only  for  the  several  reasons  al- 
ready mentioned,  but  also  because  one  of  his  duties 
is  to  countersign  the  cheques  drawn  upon  the  fund 
which  is  raised  by  the  poor-rate,  and  in  which  the 
rate,  payers  of  the  parish  are  interested.  If  he  neg- 
lects thet  duty,  the  iitnds  of  the  parish  may  be  mis- 
apfdied.  Then,  can  there  be  any  distinction  be- 
tween that  section  of  the  public  which  is  comprised 
in  a  parish,  and  that  which  is  comprised  within  a 
county  i  I  oertunly  think  not ;  for  we  know  ^t  in 
foct  many  parishes  hare  a  Iwger  popiUation  than 
some  counties. 

Lord  Campbell,  C.J.— I  quits  agree  that  offices 
of  a  menial  tvature,  such  as  nurse  or  matron,  would 
not  be  within  the  rule ;  though  it  may  he  difficult 
sometimes  to  draw  the  line.         Rule  iitcharged. 

Thurfday,  May  29. 

Lathom  r.  Spedding. 

Cbunf^  Ctoar* — Jnritdiclion—Tretpau—PlM  rf 

"Not  posaetud''—T^tle—Cottt. 
See.  13  of  13  Ic  U  Viet.  e.  61,  enabling  the  Court 
or  a  judge  to  order  that  the  plaintif  ehatl  re- 
cover hi*  eotti,  upon  thewing  that  the  cause  wot 
one  /hr  which  no  plaint  could  have  been  entered 
in  a  County  Court,  doet  not  apply  to  every  action 
of  treipatt  to  which  the  df/endani  hat  pleaded 
"Not  pottetted." 
£1  order  to  outt  the  juriidiction  of  the  County 
Court,  the  plainiif  must  shew  that  the  title  to 
lie  premisei  did  m  fact  come  in  quettioa. 
A  rile  had  been  obtained  to  rescind  an  order  of 
Patteson,  J.  directing  that  the  plaintiff  should  re- 
cover his  costs  in  this  action,  under  sec.  13  of  -13  & 
14  Yict.  c.  61.    This  was  an  action  of  trespass,  to 
which  the  defendant  had  pleaded,  "  Not  guilty,  by 
statute,"  and  "  Not  possessed."    At  the  tnal  before 
Lord  Campbell,  C.J.  on  the  5th  of  Febraary,  the 
plaintiff  obtained  a  verdict  with  4(^.  damages,  and 
the  learned  judge  refused  to  oertify  for  costs,  under 
the  County  Court  Acts.     Subsequently,  application 
was  made  to  Patteson,  J.  at  chambers,  under  the 
above  section,  on  the  ground  that  this  was  a  cause 
for  which  no  plaint  could  have  been  entered  in  any 
County  Court;  and  that  learned  judge  mode  the 
order. 

Monday,  May  12. — JIf .  Chamberi  and  If ood  shewed 
cause.  This  Court  wilt  not  oontrol  the  e.xeroise  of  a 
discretionary  power  given  to  a  judge.  [Patteson, 
J.  I  cannot  say  I  exercised  any  discretion  in  this 
case ;  because  I  thought  the  statute  was  imperative 
in  the  cases  to  which  it  applied.  But  theCourt  of 
Ex.  has  since  held  differently.]  Yes;  in  Jones  v. 
Harrison,  20  L  J.  Kx.  166  j  but  Martin,  B.  there 
said  that  ifit  were  shewn  that  the  action  could  not  be 
brought  in  the  inferior  Court,  evcrv  judge  would 
make  an  order  for  the  costs.  Here  the  jurisdiction 
of  the  County  Court  was  ousted ;  the  defendant  by 
pleading  not  possessed  chose  to  put  the  title  in  issue, 
according  to  Jones  v.  ChapvMn,  2  Ex.  Rep.  H03, 
and  he  therefore  cannot  complain,  if  a.  58  of  9  &  10 
Vict.  c.  95,  is  held  to  apply  to  the  case.  [Lord 
Campbell,  C.J.  Because  title  may  come  in  quae- 


tion,  does  it  follow  that  it  must?]  In  Timothy  t, 
farmer,  7  C.  B.  814,  it  was  expteoly  hdd,  nnd^ 
the  oritdnd  County  Conit  Act,  that  where  not  pot, 
tested  is  pleadad  to  an  action  of  trespass,  th« 
jurisdiction  of  the  Coanty  Court  is  ousted. 

iMsh,  contrL  Whether  tijde  will  come  ia  ones- 
tisn  cannot  be  ascertained  before  the  trial.  Hera 
upon  the  trial  there  was  no  question  of  title ;  and 
the  case  was  a  proper  one  for  the  County  Court. 
(ZMley  T  Harvey.  SO.  &  L.  648.) 

Cur.  adv.  vuU. 
Lord  Campbell,  C.J.  nowdeliTeredthe  judgment  of 
the  Court,  (a) — This  was  a  case  resnecting  die  jarSa* 
diction  of  a  Coanty  Court  upon  wiiidi  arose  a  quaa- 
tion  of  title  to  costs  wliere  the  actioa  is  broupit  in 
this  court.  The  iqiplication  is  to  set  aside  an  order 
of  my  brother  Patteson,  allowing  the  pl^tifs  costs; 
and  we  are  of  opinion  that  the  rule  must  be  mods 
absolute.  The  learned  judge  made  an  order  tar 
coeti  on  (iie  ]daintiff,  nunsidering  that  the  statute  19 
&  14  Vict.  c.  61,  a.  13,  was  imperatiTe  on  him  to  do 
so,  if  the  cause  was  one  wliich  could  not  have  been 
brought  before  a  County  Court;  and  treating  tha 
plea  of  not  possessed  as  conclusive  upon  him  tliat  tha 
titie  had  come  in  question,  and  nierefcH«  tliat  th9 
Coimty  Court  oould  not  have  entertained  jurisdic- 
tion over  it.  By  the  dedaien  in  the  case  of  Timothy 
V.  Fanner,  it  seems  that  the'initjative  as  to  depriv- 
ing the  phdntiff  of  costs  lies  on  tlie  defsndant  by  die 
9.&10  Vict.  c.  95,andas  title  might  have  been  in 
issue,  by  pleading  not  possessed  be  was  condodea 
from  asserting  that  the  tide  did  not  come  in  qoes- 
tion ;  but  bv  the  lost  Act  the  onus  as  to  costs  for  tha 
plaintiff  is  thrown  upon  the  plaintiiT,  and  we  tiiink  it 
clear  diet  he  is  boond  to  shew  that  he  could  not  sue 
in  the  County  Court  by  establishing  that  the  title  ffld 
really  bond  fide  come  in  question,  not  merely  that 
the  defendant  has  pleaded  so  that  it  possibly  might 
have  come  in  question.  The  words  of  oie  98th 
section  of  tlie  9  &  10  Vict.  c.  95,  are— "that  die 
Court  shall  not  have  cognizance  of  any  action  in 
which  the  title  to  any  corporeal  or  incorpor^  heri- 
ditaments,  or  to  any  toll,  foir,  market,  or  franchise, 
sbaH  be  in  question."  We  hold  that  these  word$ 
mean  shaH  really  bond  fide  be  in  question.  Now, 
the  affidavits  in  this  case  dearly  shew  that  the  tide 
was  not  in  question.  The  plaintiff,  therefore,  migl4 
have  sued  in  the  County  Court,  and  the  attempt  at 
ousting  the  jurisdiction  of  tlie  Court  by  a  pretence 
of  this  nature  must  fail.  The  order,  therefore^  can- 
not be  supported,  and  the  rale  will  be  absolute. 
___  S*U  abtolutt. 

Jacksoh  v.  The  Cbabino-ckoss  BnioaB 

Compant. 

Practice— Order  to  elect  between  two  aetUmtfor 

the  tame  eaute—JSffectof. 
An  action  of  debt  and  an  action  of  covenant  wert 
brought  by  the  tame  ptainliff  against  the  sam* 
defendant  for  the  same  cause.    A  judge  ordered 
the  plaint^  to  elect  with  which  he  would  pro- 
ceed.   He  proceeded  with  the  action  of  debt,  and 
recovered  the  principal  turn  and  the  full  amosmt 
of  damages  laid  in  the  dedaralion.    He  then 
proceeded  in  the  action  of  covenant  for  the  pur- 
pose of  recovering  tome  intereet  which  he  tttU 
claimed  to  be  due : 
Held  (Brie,  J.  djssentiente),  that  the  ejfeet  qf  t%* 
order  wot  to  prevent  him  from  doing  to. 
A  mle  had  lieen  obtained  to  set  aside  the  repBoa* 
don  and  demurrer  delivered  herein,  and  to  stay  ah 
farther  proceedings. 

Tliis  was  an  action  of  covenant,  and  it  appeared 
that  an  action  of  debt  for  the  same  cause  had  also 
been  brought  by  the  phuntiff  against  the  defendant. 
Erie,  J,  had  made  an  order  requiring  the  plaintiff  to 
elect  with  which  of  the  two  actions  he  would  pro- 
ceed ;  and  under  that  order  he  proceeded  with  the 
action  of  debt.  In  that  actiou  he  had  recovered  the 
principal  sum  of  10,000/.  and  500/.  for  interest. 
Between  the  triid  and  the  judgment  a  further  sum 
of  about  500/.  had  accrued  for  interest,  but  the  da- 
mages in  the  declaration  were  laid  at  500/.  only,  and 
the  plaintiff  was  now  desirous  of  recovering  that  sum 
in  the  action  of  covenant.  He  also  sought  to  re- 
cover a  sum  which  he  alleged  to  be  due  to  him  for 
interest  prior  to  the  written  demand  which  entitled 
him  to  recover  it  in  the  action  of  debt.  He  hod 
accordingly  delivered  a  repUcation  and  demurrer  in 
the  action  of  covenant. 

The  Attorney-General a.ni  Cowling ihewed  causey 
and  contended  that  the  order  meant  only  a  suspen- 
sion, and  not  an  abandonment  of  the  action,  which 
was  not  chosen. 

Sir  F.  Kelly  contrik. — The  order  was  cleariy  a  itay 
of  proceedings  until  the  Court  should  make  a  further 
oracr;  and  here  tlierc  is  no  ground  for  interfering. 
The  plaintiff  might  have  laid  the  damages  in  the 
declaration  in  a  larger  amount,  or  made  us  demand 
of  interest  earlier. 

Lord  Campbell,  C.J. — I  think  tliat  the  meaning 
of  the  order  is  this  :  that  tlic  plaintiff  might  proceed 
with  the  one  action  or  the  other ;  but  tlut  when  he 
selected  one  he  was  to  abandon  the  other,  if  he  suc- 


(a)  I«rd  Campbell,  0  J.  Patteson  and  Wightsan,  i/Z 
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oeeded  in  die  one  which  he  selected.  If  he  Uled  in 
that  <me,  then,  of  conne,  he  was  not  to  be  depnTed 
of  ill  remedy,  and  he  might  resort  to  the  otlier. 
Now,  in  the  action  of  deot,  the  plaintiff  has  suc- 
ceeded; he  has  reoorered  the  pnncipal  sum  and 
interest  thereon;  and  I  tiiink  it  would  be  a  very 
oppressiTe  and  vexatious  proceeding  towards  the 
defendant  if  he  was  to  be  liable  to  an  action  of 
o6Tenant  for  the  very  same  cause,  because  there  is 
fome  small  amount  of  interest  which  the  plaintiffdid 
not  recover  in  the  action  of  debt,  and  which,  he  says, 
lie  may  reooTer  in  the  action  of  corenant. 

Paitbson,  and  CouuiiDOB,  JJ.  ooncnrred. 

Erli,  J. — Mjr  own  opinion  is,  that  the  rule  shoxild 
be  diadurged.  I  tUnk  that  the  order  was  made  in 
tiiis  form,  m  order  that  the  plaintiff,  who  had  by  law 
•  right  to  both  actions,  should  not  be  prejudiced  by  it ; 
ana  that  it  only  meant  that  if  you  proceed  with  one, 
and  upon  the  merits  obtain  all  that  yon  are  going  for, 
then  the  other  may  be  abandoned ;  but  if  not,  then 
you  may  proceed  with  the  other.  Whether  the 
plidntiff  could  recorer  damages  in  the  action  of 
corenant  after  payment  of  the  principal  and  part  of 
the  interest,  is  another  matter.  I  am  not  prepared 
to  say  that  that  action  might  not  be  stayed  upon  the 
merits.  ___  R»it  abtoMe. 

Satwrday,  May  31. 
Rec.  e.  The  Ovbrseers  of  Leeds. 
Pauper   lunatie — Order   <f   naintenanet  —  Stat. 
12  Sc  13  Viet.  e.  103,  i.  &— Single  pariih  incor- 
porated. 
A  tingle  pariti,  tehich  hat  6y  Act  qf  Parliament  a 
bo<a^  if  gnardiane  txerciting  the  powert  tif  a 
imiM  within  the*  Sri  Wn.  4,  e.  7C,  it  not  bound 
under  the  12  if  13  Vict.  e.  103,  t.  5,  to  bear  the 
espentet  ef  a  pauper  tent  from  it  to  a  Itmalic 
atylum,  who,  rf  iqmi  and  chargeable,  would  be 
irremovable. 

This  was  a  special  case,  stated  under  the  12  &  13 
Vict.  c.  45,  setting  forth  the  folloving  facts: — A 
lunatic  pauper,  who,  but  for  the  9  &  10  Vict,  c  66, 
8. 1,  would,  if  sane  and  chargeable,  hsTe  been  liable 
to  be  removed  under  an  order  of  removal  firom  the 
parish  of  St  Pancras,  in  the  county  of  Middlesex, 
to  the  township  of  Leeds,  in  the  West  Riding  of 
Yorkshire,  was,  according  to  course  of  law,  sent  to  a 
lunatic  asylum  by  the  mat-named  parish.  Snbse- 
qoently  an  order  for  the  maintenance,  &c.  of  the 
pauper  was  obtained  by  St.  Pancras,  under  the 
8&9Vict.c  126, 8.62,  against  the  township  of  Leeds, 
which  refased  to  pay,  on  the  ground  that  the  funds 
of  the  parish  of  St.  nncras,  which  is  a  parish  incor- 
poiatea  by  the  59  Geo.  3,  and  goTemed  by  a  board 
of  guardians,  having  the  power  of  a  union,  within 
the  4  &  5  Wm.  4,  c.  76,  were,  by  the  operation  of 
the  II  &  12  Vict.  c.  103,  s.  5,  liable  to  bear  the 
costs  and  expenses,  which,  by  the  order  of  mainten- 
ance, it  was  sought  to  charge  on  the  township  of 
Leeds.  On  the  other  hand  it  was  contended  that  the 
parish  of  St.  Pancras  was  not  a  parish  comprised 
within  a  union,  so  as  to  satisfy  the  language  of  the 
12  &  13  Vict.  c.  103,  8.  5,  and  payment  was  insisted 
on.  Notice  of  appeal  was  then  ^ven  and  a  case 
stated.  The  question  for  the  opinion  of  the  Court 
iras,  whetiier,  under  the  drcnmstanoes,  the  funds  of 
tiie  parish  of  St.  Pancras  were  liable  to  bear  the 
costs  and  expenses  above  mentioned. 

Hnddleiton  for  the  respondents. — ^To  satisfy  the 
12  A  13  Vict.  c.  103,  s.  5,  there  must  be  a  "com- 
mon fund,"  by  which  the  costs  and  expenses  can 
be  borne.  The  notion  of  a  common  fund  presup- 
poses the  existence  of  more  than  one  contributor  to 
It,  or  more  than  one  person  entided  to  enjoy  it ;  the 
Aind  must  be  common  to  one  with  another  or  with 
more.  The  parish  of  St.  Pancras  has  a  fund  raised 
Hke  die  fund  which,  made  up  of  the  contribn- 
tiona  of  two  or  more  parishes,  forming  unions,  is 
common  to  these  paririies ;  it  is  also  expended  under 
the  directiona  of  a  board,  similar  to  that  which  deals 
with  the  common  Ibnd  of  a  union ;  but  this  is  the 
Aind  of  a  single  parish,  and  it  is  not  common  to  any 
other  parish  with  St.  Pancras.  In  feet,  St.  Pancras 
b  not  a  union,  though  it  has  many  of  the  institu- 
tions peculiar  to  a  union ;  and  it  is  not  comprised 
vrithin  any  union,  because  it  stands  alone  utterly 
disconnected  in  respect  of  the  management  of  its 
poor  ftom  any  other  parish.  That  being  so,  the 
12  &  13  Vict.  e.  103,  does  not  apply;  and  the  lia- 
ISUty  of  the  township  of  Iieeds  is  uie  same  as  be- 
fore the  pasnng  of  that  Act  it  would  liave  been. 
Leeds,  therefore,  is  liable,  and  judgment  must  be 

fiven  for  the  respondent.    (B.  r.  Leaden  Soothing, 
2  Q.  B.  18.) 

Pathle^,  contri.— The  Act  which  regulates  St. 
Pancras  is  a  public  Act,  and  to  be  judiaaiUy  noticed. 
From  its  provisions  it  appears  that  the  parish  is  a 
union  in  itself  within  the  scope  of  the  12  &  13  Vict. 
C.103.  (Jt.  V.  St.  Pancrat,  6  A.  &  B.  I;  R,  v. 
Whittehttpel,  6  A.  &  E.  34.)  Now  it  was  held  in  B. 
T.  Prieit  Button,  tupra,  p.  91,  that  the  12  &  13 
Vict.  c.  103,  extends  to  Gilbert  unions. 

Lord  Campbell,  C.  J. — Does  the  interpretation 
danse  extend  the  application  of  the  word  *'  union  " 
to  a  parJdi  M>  sitoaled  as  this  ? 


PaiUey.—'Ibe  interpretation  danse,  sec.  26,  in- 
corporates that  of  the  4  &  5  Wm.  4,  c  76,  which  is 
sec.  109. 

Lord  Campbeli.,  C.  J.— The  definition  of  the 
word  "  union"  there  imports  plurality ;  this  is  a 
single  parish. 

Pathtey.— On  a  liberal  construction  of  sec.  109, 
the  qnestion  would  be  is  "  one"  a  number,  for  the 
material  words  are  "  any  number  of  parishes." 

CoLEBiDOE,  J.— A  union  means  something  made 
one  which  was  not  made  one  before. 

By  the  Court. — There  ia  nothing  in  the  objection. 
It  is  dear  that  tliis  parish  is  not  within  the  clause 
unless  the  meaning  of  the  word  "  nnion"  be  ex- 
tended by  the  interpretation  clause  to  the  case  of  a 
single  pansh  so  constituted  as  St.  Pancras  is.  That, 
however,  is  not  so. 

Judgment  for  the  reipondtntt. 

Wedneiday,  June  4. 

Be  William  Henby  Babbbb. 

Attorney — Miieonduet—Benewal  qfeert^ate. 

JTDGMBIfT. 
Lord  Campbell,  C.J. — We  have  deferred  giving 
our  opinion  upon  the  fiesh  application  in  this  case 
made  in  last  Easter  Term,  that  we  should  have  an 
opportunity  to  peruse  the  additional  affidavits,  and 
to  reconrider  the  iudgnient  formerly  pronounced  by 
the  Court  in  discharging  the  rule  granted  to  shew 
cause  why  Mr.  BarMr's  certificate  as  an  attorney 
should  not  be  renewed.  Having  done  so  very  de- 
liberately, and  without  regard  to  any  tedinical  diffi' 
culties  which  might  have  stood  in  the  way  of  our 
giving  full  effect  to  any  equitable  circumstances,  we 
are  deeply  concerned  to  be  obliged  to  dedare  that 
we  see  no  suflScient  reason  for  altering  the  view 
before  taken  of  his  conduct  in  these  tnmsactions. 
I  may  mention  that  although  I  had  not  the  honour 
to  be  a  member  of  this  Court  when  the  former 
judgment  was  pronounced,  I  have  several  times 
perused  that  most  elaborate  judgment,  and  I  en- 
tirely concur  in  t^e  condnaion  at  which  my  learned 
brothers  have  arrived — that  if  Mr.  Barber  was  not 
directly  cognisant  of  the  frauds  in  the  forgery  cases, 
or  some  of  them,  it  was  because  he  must  nave  been 
wilfully  blind,  and  did  not  choose  to  inquire  into  the 
character  of  these  transactions.  If  such  was  the 
state  of  his  mind  when  acting  as  Fletcher's  attorney, 
and  enabling  that  wicked  man  in  four  successive 
cases  to  avail  himself  of  forged  wills,  although  he 
might  not  be  a  party  to  the  forgeries,  surely  be  is 
not  a  fit  person  to  be  permitted  to  practise  as  a 
solidtor.  Had  he  been  merely  the  dupe  of  Fletcher, 
God  forbid  that  he  should  be  debarred  fiom  the 
exerdse  of  his  profession  even  if  he  were  charge^le 
with  a  high  degree  of  indiscretion  and  supineness ; 
but  if  an  attorney,  suspecting  that  his  dient  is  engaged 
in  a  ayatematic  course  of  fraud  and  for|ery,  continnes 
to  act  for  him  as  if  he  were  assisting  to  enforce 
just  rights,  and  to  give  effect  to  genuine  documents, 
he  is  guilty  of  groas  misconduct,  although  not  ori- 
ginally pri^  to  tiie  frauds,  and  although  never  in- 
formed of  the  manner  in  which  the  forged  documents 
wereobt^ed,  and  although,  to  carry  on  the  im- 
posture, persons  may  be  introduced  to  him  actiiig  in 
a  feigned  name.  The  prindple  on  i^idi  the  Court 
proceeded  cannot,  therefore  be  disputed;  and  I  think 
that  the  proof  supported  the  inference  they  drew. 
In  the  new  affidavit  we  find  no  facts  brought  forward 
to  alter  our  opinion.  Fletcher's  exculpation  of  Mr. 
Barber  is  made  more  distinct  and  prominent;  but 
team  long  experience  we  have  leairned  that  little 
weight  is  to  be  given  to  the  statements  of  such  a 
convict  as  Fletcher,  and  he  leaves  untouched  the 
main  facts  on  which  we  consider  suspicion,  amount- 
ing to' oomplidty,  must  have  entered  Mr.  Bather's 
mind.  Unrortnnately  for  Mr.  Barber,  we  are  greatiy 
strengthened  in  the  belief  that  a  just  view  of  his 
conduct  was  before  taken  by  the  Court,  from  the 
information  he  has  afforded  us  in  his  new  affidavit  as 
to  the  prindples  on  which  he  acted.  In  commenting 
on  one  of  the  cases  of  forgery,  hesuth — "that  the 
instructions  given  to  me  by  the  said  J.  Fletcher 
neither  in  this  case  nor  in  any  other  case  involved  or 
directed  any  deceit,  mis-statement,  or  mis-represeU' 
tation,  nor  even  any  suppression  of  the  truth  on  the 
part  of  thia  [deponent,  except  so  for  as  might  be 
necessary  to  prevent  parties  from  setting  up  nn- 
founded  daima,  or  susWning  claims  that  were  well 
founded  to  die  prejudice  of  the  said  J.  Fletcher's 
tiUe  to  just  and  reasonable  compensation:  denies 
that  he  ever  practised  any  deceit  or  any  suppression 
of  the  truth,  except  so  far  as  in  the  exercise  of 
what  he  considered  to  be  a  sound  professional  coU' 
sideration  was  necessary  to  avoid  the  success  of 
unfounded  claims  tending  to  litigation,  and  to 
secure  such  a  compensation  as  aforesaid  to  a  dient 
whose  business  was  valuable  to  this  deponent,  and 
whose  character  and  objects  he  had  at  that  time  no 
reason  to  distrust."  Thia  remarkable  passage  seems 
to  us  to  afford  a  due  to  Mr.  Barber's  whole  conduct, 
and  confirms  us  in  the  belief  that,  although  he  mif  ht 
neither  have  contrived  the  forgeries,  nor  been  pnvy 
to  the  execution  of  them,  he  chose  to  be  ignorant 
of  all  the  particnlats  whidi  it  would  have  been  iu' 


oonvei^nt  for  him  ta  know,  and  diat  lii 
abstained  from  making  sndi  inqmiiei  mi 
able  attorney  ought  to  have  made,  btctw  if 
must  dther.have  declined  the  baaiwa  isi  i| 
with  Fletcher,  or  have  beoomeansctitep 
transactions,  however  guilty  they  niglit  1 
out  Adhering  to  the  principle  of  tbe  6 
dsion,  and  finding  nothing  in  the  afidsTkH 
us  to  vary  from  the  oondusion  of  Ua  <' 
Court  have  taken,  we  are  bound  to  refisg  | 
to  shew  cause,  which  was  moved  iior  b;  T 
buck ;  and  we  wish  it  to  be  undoiood  t 
our  final  judgment,  which  the  misconiloct^ 
dividual  has  drawn  down  upon  him,  inliia 
regard  for  the  pure  administration  of  jiKa| 
qaired  us  to  pronounoe.  There  will  thoMiK 
rule.  __ 

BUSn^ESS  OF  THX  WXKE. 

Zlimlnr,  Mmf  M.  J 

SxfarU  Hatlocs.— ITafaim  laond  far  ■  ail 
•a  infbmutioa  in  the  nature  of  *  f»  rm»M 
opon  John  Croas  to  alieir  by  whstutbiirilikia 
the  olBaa  of  ■  member  of  tha  Ba«rdof  HnUiiH 
ofEly.  At  the  election  Crau  lisd  3n,u<M 
Tot«;  but  MTsral  valid  Totes  mn  i<]«t><M 
bwl  TOtes  netii»d.  (Stat.  U  k  UTnttS.*]) 
».)  m 

Bao.  ».  Omb- — roMtf  mani  to  *f  pal 
hereia.  Tbaoaaa  atoodfor  ufimwirtmltxmil 
bat  the  aame  matter  wogld  b«  deddtd  a  tOtm 
inn  whioh  were  pending.  -^i 

ToB»  ».  Hill. — mila  Aewti  tmu.  J-  »»fl 
JlMUdim*emdmiattili,rl-in 

Vniag,  JfeyW. 
Sob  ».  Cbalub. — ITamm  »«>»•*;'■■•■' "ij: 
served  to  enter  a  Bonamt  or  a  Tardiet  tx  ■•J**' 
It  was  an  action  of  tnepaas  &c  bmh  (wm  « 
between  the  date  of  damiie  ia  Ita  i«*»" - 
original  action  of  (jeetmant,  tai  *•  jfi^T. 
meat  In  that  aetion.  l*eqnea»i«w»wk*«rB" 
sent  nOe  entered  into  ty  the  intni^fslu-, 
admitted  to  defend  "  u  mottpiw  i^  '^Z 
eonelnaiTa  evidence  against  the  'W<»*^,fiv2 
Uadlordof  the  premiacs.  or  whethw  th  a**«" 
enUtled  to  aet  up  ■•  a  defence  that  W  «>?°^ 
ont  of  pooeaeion,  and  had  raoaital  "J^,  Z 
y.AVori,  ID.  At.«0;  i>>«v.Hirfw.UJiJr 
The  Coott  ad^ited  Um  fotaur view,  •■'a''** " 
the  verdict  lor  tlu  plaintiff  was  tifkl.       ^^ 

OOWBB  ».  BaAUKOBT.— iril«tf*»lt»"«'*^''j2'' 


upon  the  groand  of  miadircetion.  ..-^am 
^lao  ».  BaowB.— JrwcWl  manitt}*'liT 
the  grooiid  that  the  verdiot  waa  agaWM^I^ 

Baa. ».  Tbb  JTirancn  o»  H'iw»iB-'|*5i«. 
for  a  rale,  calling  upon  the  defenAM<^r*,  j), 
rant,  to  enforce  payment  of  a  P*<j(]rl\  ]5i>^ 
Jtuliett  o^  JHrauMotuB.  18  Law  J.,  '-'-rL.n-L'' 

Bsa. «.  Tbb  Boots  Divob  lUavit  Caa»V^ 
aiepieiu  moved  for  a  writ  of  ■fj'S'JJjffiW 
to  compel  them  to  make  the  "■*<«  rM^gM^ 
way.  The  powers  of  the  compear  to  )»iTr_*» 
aorily  expired  in  ABgnat,ie«,  aMtk^r^riil 
make  the  nihray  would  oesae  •*^fT„ii^d 
J>nnai7, 1847,  the  company  had  I"""  "JJIlii"* 
all  the  other  land  ownara  along  tka  naa'^^^ 
tention  to  take  their  reepectiTc  lu«  ^ST^t 
had  aince  been  done  man  thMenoW*  '  ^  f,> 
aidered  the  caee  not  distingniahabia  ^'S\^ii 
tUm<md2f»rik  WtelenaSlmt  OiV^'^^M- 

ScxounsLB  •.  Abbbbw.— ir|a»<a'^J'2|* 

Dob  dtm.  Vaxtn  ..  ArB».-W*»  "f  ^ 
nae.    Knomlm  tui.  VnOmkiamgl^'*^^^ 


Sbs.  V.  TiLBBVBar.  TViw— 

Baa.  •.  HuLAK.— aoB  ia  aivport  «  c^>^ 

Baa.  »7HBiLUk-J»«ai^«**2av»*' 
a  rule  to  qnaah  a  conviction  oraar  *''   jpu,a<t  ^ 

thia  Court,  and  a  J«./o.  iaaoed  tbetera.  J*Si  •  ' 
IMe  ei£Ju  to -t  <md.  O*  r-"^ 

Ooetfi.  _ 

JToadiVt/owt-   ,_ft/.l>^ 

Bbo.  ».  Tbb  Ooaroainov  ot  J**^!^— pi**^ 
moved  for  a  rule  mM  <br  \'ri^O^'^ 
ration,  at  the  next  meatoigof  «a«>«2j(9il^ 
Court  of  Common  Council,  to  f^^.^L  eO**i 
Hoapital  to  certain  leeaas,  «ta*';~°S  t««^ 
proved,  and  aigned  by  the  t«ea««r  a-  ^^ 
govemora  of  tM  hoapitaL  _  ^__w  Bia*^^^. 

M*  KavBBtT  and  Tb»  8o««,-'j?!^«lS*i! 
ruiT.— Paoeoci  moved  fcr  •"^^■'Jiom*'*? 
reatrain  the  Maater  from  tailalt"*"     »** 

•*oa  caae.  ir..««a.-*fji< 

Thb  Dcxb  or  BauBswioE  ••.%'.  «u*'*TJ 

moved  for  a  role  to  ahew  oaoae  •W'JJ.^S'^  ^ 

tax.  and  the  plaintiff  ahoold  act  (ay, »"        j^  » 

of  the  lint  triaL  __  v.maiV  »2rf 

Bao.  V.  Th«  LurwaHps  *^*^f«»*^ 

Com ABT.— .«dM<m  moved  for  »  ^^  "^      t^Zi 

to  make  and  complete  a  branch  iu<-    g,pnc(  >^ 

Bao. ».  Th«  Yom,  Nawcian* i" j  ^H-I^'Z,, 

ContOT.-SiT  F.  k,Ut.  ^'"^l^  »*  "ST 

canae  againat  a  rale  for  a  ■•■**7bi.  ***^ 

Sir  y.  ftMiyer  and  P.  T»<>.11»».  «""■ 


Booth  e.  Tbb 


Bxa.  V.  Amos.— CarOr  moved 
infotmatian. 
JoBBSOB  ».  in)o»xLP-— ^;7;;,^iB»i-^, 


oaUiDc  upon  the  defendao*  ^^' 
vnaa,  audooaU. 
Ban  V,  MiABTASTa 


■r^rZ-«  the  ■«•   ftai* 
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COMMON  BENCH. 


COMMON   BENCH. 


COMMON   BENCH. 


Saa.  *.  8«iira  and  Axothu.— Hinito-  ilMirsd  omm. 
^Warif  <y  in  mpport  of  the  role.  MmU  abtolute. 

Tuuiag,  Jumt  3, 
*  CkMn  V.  Oun.ivFX.— JfoUiu  (with  him  JoUfi)  tor  the 
I  .laintiir.    Ptacoek  (with  him  C.  SaU)  for  the  dei^ndant. 
JuifKtntJbr  Ot  plmttif. 

!-    CoBt  V.  Tn  AxBxisAn,  ie.  Bulwit  CoKnirr. 
,:  Suit  dUduirjti. 

S*  WitUAM  BiiriT  Binxi.  Rult  rffued. 

BBS.  (on  the  ProMcotian  of  the  Orcitt  Wettem  Bailwsy 
'  '^oafaj)  r.  Tu  IxHAUusn  o>  Tiuraum. — Aisn' 
xneni  oonolnded.  Cur.  a^v.  vult. 


oovBT  or  ooamow  bbvob. 

i,  tapoitedby  Johv  TMoanosudDunnTHoiui  Srura, 
£*qn.  BeTrister«.«t-Lev. 

nr  TWcnJay,  Map  13. 

u,  Cbaklwood  v.  Elliott. 

.,ynotiv  Court-9  if  10  Viet.  e.  95.  «*.  128 1(  129- 

Practice—Raling  tuggetlion. 

'■•lit  affidaoU/or  a  i»gfe$lion  to  deprive  a  pUintif 

-'    of  eotfo  touicr  mm.  128  ^  129  ^  <Ae  CowUv 

■;    CoierteAet.  9  *  10  Vie/,  c.  95,  tlated  "  thai  the 

,     pUiM\f»t  the  lime  dwelt,  reeided,  tmd  carried 

<m Kimaineie at  T.  in  the cmmly  of  Middtettx, 

,^    and  within  Ihejuritdietion  9f  the  County  Court 

^'  of  ifiddleeex,  and  that  during  tie  period  uUhin 

•  ■■  wUeh  themoode  were  told,  ind  before  the  com- 

menetmenttf  the  euit,  the  drfendant  dwelt  and 

'^   carried  on  hit  butinett  at  B.  in  the  county  of 

Middletex,  and  wt'Mia  the  JuritJUetion  ^  the 

County  Court  qf  Middtetexi  that  the  pUuntif 

dwelt  lett  than  twenty  milei  from  drfendttnt ; 

that  the  eaute  qf  action  arote  and  the  goodt  were 

aold  and  delivered  wUhin  the  County  of  Mid- 

dleteae,  and  within  lAejuriedielion  of  the  County 

Court  of  Middtetes  i  and  that  at  the  time  qf  the 

commencement  of  the  action,  the  drfendant  dwelt 

and  carried  on  butinett  within  the  Brompton 

■  Diitriet  of  the  County  Court  qf  Middleter,  and 
that  the  greater  part  qf  the  goode  were  eold  and 
delivered  to  him  at  hie  dwelHng-houee,  within  the 
Brompton  Viitrict  qf  the  County  Ceitrt  qf  Mid- 

.  diateie." 

■  IS^M,  tuffieient  to  entitle  the  drfendant  to  a  lug- 

gotHon  to  deprive  the  plaint^  gf  coilt. 

Thit  was  aa  aotioD  of  debt  for  coods  sold  and 

'leliTcned,  commenced  on  the  28th  June,  1850,  and 

;  tried  before  the  Secoadatr  of  the  city  of  London,  on 

.  the  2S&  Ajnil,  1851 :  verdict  for  the  plafaitiff  for  the 

foil  sum  claimed,  91.  3e.  4A.  Jodgmeot  was  signed 
r  tbenextday,  andMAOLB,  J.  ordered  stay  of  prooeed- 
'  inp  for  one  week,  in  order  that  defendant  might 
'  np^  fbr  a  suggestion. 

T.  Jtna,  on  a  former  day,  obtained  a  rule  calling 
I  on  die  plaintiff  to  shew  cause  why  the  jodfonent 
I.  aboaldnot  be  set  aside,  and  why  the  Roll  should  not 
r  be  carried  in  and  a  soci^tion  entered  thereon  to 
"  deprive  the  plaintiff  of  his  costs.    The  affidavit  of 

Ote  defendant,  on  which  the  role  niti  was  obtained, 
'  stated,  "  That  the  Secondary  of  the  city  of  London, 
I  beiDf  the  judge  who  tried  the  action,  had  not  certi- 
>  fied  Suit  it  was  fit  to  be  brought  in  that  court;  that 

■  the  plaintiff  is  a  seedsman,  uid  at  the  time  of  the 
'  aale  of  the  goods,  and  ttie  time  of  the  oommenoe- 

ment  of  tlie  action,  dwelt,  resided,  and  carried  on 
'  bis  business,  and  still  does  dwell,  reside,  and  carry 
,  on  his  business,  at  No.  14,  Tavistock-row,  Covent- 
1  nrden,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  Coimty  Court  of  lliddlesez ;  and 
that  during  the  period  within  which  the  said  goods 
'  wen  sold,  and  at  the  time  of  the  commencement  of 
the  suit,  the  smd  defendant  dwelt  and  carried  on 
,  bosineas  at  Brompton,  in  the  county  of  Middlesex, 
r  and  within  the  jurisdiction  of  the  County  Court  of 
MiddlestiT ;  that  long  before  and  at  the  time  of  the 
'  oommenoement  of  the  action,  plaintiff  dwelt  less 
tiian  twenty  miles  from  him,  the  defendant]  that 
tlM  caasa  of  action  accrued  and  arose,  and  the  goods 
were  sold  and  delivered  wholly  within  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the 
County  Court  of  Middlesex;  and  that,  at  the  time 
of  the  commencement  of  the  action,  he,  the  defend- 
ant^  dwelt  and   carried   on   business   within  the 
Brompton  District  of  the  County  Court  of  Middle- 
aez,  and  that  the  greater  part  of  the  goods,  for  the 
price  of  wliich  the  action  was  brought,  were  sold 
suod  ddireied  to  him  at  his  dwelling-house,  within 
the  Brompton  District  of  the  Coimty  Court  of  Mid- 
dlesex," &c. 

Wordiworlh  now  shewed  cause. — The  first  ques- 
tion is,  whether  there  is  any  such  court  as  that  de- 
BCribed  in  the  defendant's  affidavit;  and  the  next, 
whether  it  is  not  shewn  that  the  goods  were  or- 
dered and  supplied  in  the  jurisdiction  of  tiie  Court 
within  which  ue  defendant  dwells.  With  respect 
to  the  first  point,  wc  say  no  such  Court  exists  as  the 
County  Court  of  Middlesex.  The  efiect  of  the  1st 
and  2nd  sections  of  9  &  10  Vict.  c.  95,  coupled  with 
that  of  an  Order  in  Council,  set  out  in  the  plaiatiiTs 
affidavit,  is  to  give  existence  to  certain  courts  in  the 
metropolitan  wstricts  for  the  recovery  of  debts  under 
20/.  wUdi  are  to  be  called  by  the  name  of  the  dis- 
trict OTor  which  the  several  jurisdictions  lie ;  for  in- 


stance, as  the  Brompton  County  Court  of  Middle- 
sex; and  we  say  there  is  no  such  Court  as  the 
County  Court  of  Middlesex,  nor  any  such  Court 
as  the  Brompton  district  of  the  County  Court  of 
Middlesex,  as  stated  in  the  affidavit  on  which  this 
rule  was  moved.  The  proper  name  should  have 
been  "The  Brompton  County  Court  of  Middlesex." 
The  defendant  must  shew  that  there  is  such  a 
County  Court  as  he  has  described,  and  that  the 
plaintm'  might  liave  sued  there,  neitlier  of  which 
nas  here  been  done.  It  is  perfectly  consistent  with 
this  affidavit  that  the  Brompton  County  Count  of 
Middlesex  includes  within  its  ambit  some  parts  not 
within  the  jurisdiction  of  the  Court,  and  the  de- 
fendant does  not  positively  shew  that  he  lived  within 
the  jurisdiction  of  the  Brompton  County  Court  of 
Middlesex.  But  assuming  that  the  description  of 
the  Court  be  correct,  it  is  not  true  that  the  cause  of 
action  arose  wholly  or  in  some  material  part  within 
the  jurisdiction  of  the  Court  within  which  the  de- 
fendant dwelt  or  carried  on  his  business  at  the  time 
of  action  brought. 

Jbrvis,  C.J. — That  is  matter  of  fact,  and  not  a 
ground  for  suggestion. 

Jonee,  in  support  of  the  nde. — The  question  is, 
whether  the  cause  of  action  arose  within  the  juris- 
diction of  the  Court  within  wliich  tlie  defendant 
dwells.  We  have  stated  that  there  is  a  County 
Court  of  Middlesex,  that  plaintiff  resides  within  its 
jurisdiction,  and  thikt  at  the  time  when  the  goods 
were  sold,  and  at  the  commencement  of  the  sui^  the 
defendant  dwelt  and  carried  on  his  business  at 
Brompton,  in  the  County  of  BAiddlesex,  and  within 
the  jurisdiction  of  the  Countv  Court  of  Middlesex, 
and  that  plaintiff  dwelt  less  than  twenty  miles  fhim 
the  defendant.  That  is  surely  enouglL  ^Casss- 
WBLL,  J. — ^Yon  have  to  shew  that  the  junsdi<^n 
extends  to  the  part  where  the  defendant  dwells. 
Read  any  part  of  your  affidavit  which  shews  that  the 
goods  were  delivered  within  the  Brompton  County 
Court  of  Middlesex.]  The  affidavit  shews  Aej  were 
delivered  within  the  Brompton  district  of  the  County 
Court  of  Bliddlesex.  It  also  states  that  the  cause  of 
action  aecrued  and  arose  within  the  County  Court 
of  Middlesex,  which  must  comprise  the  Brompton 
County  Court  of  Middlesex  ;  for  it  must  be  taken 
that  Uie  jurisdiction  of  the  County  Court  of  Middle- 
sex is  co-extensive  with  the  ambit  of  the  court.  It  has 
not  been  shewn  b^  the  plaintiff  that  the  jurisdiction 
is  not  oo-extensive  with  the  ambit  of  the  court, 
and  the  Court  will,  therefore,  presume  it  is.  No 
human  being  can  doubt  that  the  court  we  describe 
is  the  same  aa  that  described  in  the  order  In  council. 
A  primS  facie  case  has  been  made  out  by  the  de- 
fendant's affidavit,  and  that  is  sufficient  to  entitle 
him  to  this  rule.  [CaasswELL,  J. — Looking  at 
defendant's  affidavit,  it  is  stated  that  plaintiff  and 
defendant  both  resided  within  the  jurisdiction  of  the 
County  Court  of  Middlesex.]  I  shall  contend,  if 
need  be,  that  all  these  district  courts  are  branches 
of  one  County  Court.  The  plaintiff  has  an  oppor- 
tunity of  shewing  that  there  is  a  district  withm  the 
Brompton  County  Court  of  Middlesex,  whidi  it  not 
within  the  jurisdiction.  [Cbesswbll,  J. — T^te 
question  is  whether  we  are  to  take  judicial  notice 
that  the  jurisdiction  is  co-extensive  with  ttie  dis- 
trict.] If  it  can  reasonably  be  inferred  that  it  is  so, 
the  defendant  has  a  right  to  enter  bis  sngreation. 
The  plaintiff  would  not  be  prejudiced  thertoy;  he 
can  traverse  the  suggestion.  For  these  reasons  it  is 
submitted  that  this  rule  should  be  made  absolute. 

Jebtis,  C.J. — I  am  of  opinion  that  this  rule 
should  be  made  absolute.  It  is  unnecessary  to 
enter  on  a  discussion  of  the  last  point  urged  by  Mr. 
Jones.  I  admit  that  during  the  discussion  I  enter- 
tained considerable  doubt  whether  Mr.  Jones  was 
entitled  to  make  the  rule  absolute ;  but  he  has  con- 
vinced me  to  the  contrary.  I  think  we  are  bound 
only  to  take  a  &ir,  proper,  and  common  sense  view 
of  the  statement  in  the  affidavit ;  and,  doing  so,  I 
think  it  is  sufficiently  certain  where  it  says  uiat  the 
defendant  resided  within  the  Brompton  district  of 
the  County  Court  of  Middlesex,  there  being  no 
averment  to  the  oontraryin  the  affidavit  filed  on  be- 
half of  the  plaintiff.  This  role  for  a  suggestion 
must,  therefore,  be  made  absolute. 

Cbbsswbll,  J. — I  am  of  the  same  opinion.  I 
think  enough  has  been  shewn  to  entitle  dmendant  to 
a  rule  absMute  in  this  matter. 

Williams,  J. — I  also  am  of  like  opinion.  It  is 
much  to  be  regretted  that  where  it  is  so  easy  to 
frame  a  clear  and  certain  affidavit,  the  Court  should 
be  compelled  to  resort  to  astuteness  in  order  to  give 
defendant  his  due.  The  only  way  in  which  it  can 
be  done  is  by  coupling  together  the  two  averments 
on  which  the  defendant  has  a  right  to  rely.  It  is 
quite  consistent  that  the  residence  of  the  defendant 
may  be  within  the  ambit  of  the  County  Court,  and 
yet  not  be  within  its  jurisdiction.  But  that  is 
negatived  by  the  other  averment,  which  shews  that 
the  cause  of  action  did  arise  within  the  jurisdiction 
of  the  County  Court  of  Middesex. 

Talfoi;rd,  J.  concurred.  Rule  abtolute. 


Thurtday,  MayiS. 

LCACBMAM  V.  MaNSBB. 

Agreement  to  i>ay  eotte—Ortificate  and  allocatur. 

The  dedantion  was  in  eieumptil,  and  contained 
a  special  count  npon  an  agreement  entered  into  be- 
tween the  pUntiff  and  the  defendant,  bearing  data 
the  16th  March,  1842.  By  the  agreement  an  appeal, 
to  the  Hertford  Quarter  Sessions,  against  an  award  <i 
arbitrators  under  certain  indosnra  Acts  on  the  part 
of  the  plaintiff,  was  withdrawn,  and  certain  ex- 
changes of  land  were  agreed  to  be  made.  The  de-  ■ 
fendimt  was  to  pav  all  ue  costs.  The  only  parts  ot 
the  agreement,  which  were  discussed,  were  the  fol- 
lowing. In  the  recitals  "the  said  James  Phillip 
Manser  (die  defendant)  hereby  consenting  to  pay 
all  cotti  of  the  indosura  and  fencing  of  the  said 
allobnent^  and  all  eottt  and  txpenttt  whattoever, 
which  have  been  or  shall  be  incuired  or  expended  by 
or  on  the  part  of  the  said  Sophia  Ann  Leachman 
(the  plaintiff^,  by  reason  of  the  said  indosure,  and 
awanC  and  bra  objections,  and  a|^>eal  thereto,  and 
of  thit  agreement^  and  carrying  the  same  into 
effect"  And  in  the  operative  part,  "  and  the  laid 
J.  P.  Manser  shall  bear  and  pay  all  such,  the  ootta 
and  charges  and  expenses,  as  are  hereinbefore  men- 
tioned, or  refored  to,  and  all  other,  the  costs  and 
chaises  in  anywise  incidental  or  relating  thereto,  at 
contemplated  by  this  Mieement,  the  tame  to  h* 
upon  a  jut t  and  reatonable  tcale  at  between  atlomty 
and  client,  and  to  be  faxed  by  Thot.  S.  Molt,  Stf. 
or  W.  S.  Jonet.  Eiq.  qf  the  Crown  office,  or  either 
qflhem  at  the  option  qf  the  taid  S.  A.  Leachman, 
it  being  agreed  that  tuch  account  ihall  not  be  d*H- 
rered  m  detail  to  the  taid  /.  P.  Manter,  the  mom 
being  deemed  confidential  i  but  that  the  amount  be 
certified  by  the  taid  T.  8.  Molt,  Stq.  or  W.  8. 
Jonet,  on  whote  certificate  thereof  the  same  shall 
forthwith  be  paid,  by  the  taid  J.  P.  Manter  ."— 
"  and  to  soon  as,  and  upon,  or  immediately  after,  the 
saidj.  P.  Manser  shall  have  made,  &c.,  and  «Aa//Aae« 
$>aid  exveneei,  to  far  at  the  tame  thall  have  been 
certified,  at  eforettidy 

The  special  count  contained  an  averment  that  the 

flaintiff  incurred  costs  to  the  amount  of  134/. 
6s.  6d. ;  that  the  sum  of  52/.  13s.  lOd.  parcel,  had 
been  certified  by  Jones  and  paid  by  defendant  that 
the  further  sum  of  82/.  2s.  8d.  had  been  certified  by 
Jones.    Breach,  non-payment  by  defendant. 

The  defendant  pleaded  several  pleas.  The  only 
plea  discussed  was  the  third  "That  W.  S.  Jonea  did 
not  certify  puriuant  to  the  agreement." 

The  case  went  down  to  trial  at  the  last  Hertford 
assizes,  and  was  tried  before  Lord  Campbell. 

For  the  plaintiff  it  was  proved  that  the  ooett, 
amounting  to  134/.  I6t.  6a.  were  fairiy  incunad 
under*  the  agreement,  and  the  following  allocatara 
or  certificates  were  put  in : 

"  I  have  eiaminen  tbit  bill  with  the  vouchers,  and 
I  consider  the  same  to  be  upon  a  just  and  reasonable 
scale,  as  between  attorney  and  chent,  and  I  oerliiy 
that  the  same  amounts  to  the  sum  of  52/.  13s.  lOd. 
"  Wit.  Saml.  Jonbs. 

"  Crown  Office,  A|afl  1, 1842." 

"Amount  of  bill  delivered  by  Mr.  C.  R.  N. 
Palmer  (the  pbdntiff*!  attorney),  to  Mrs.  S.  A. 
Leachman,  for  further  costs,  chanEes,  and  expenses, 
mentioned  or  referred  to  in  her  agreement  with 
Mr.  J.  P.  Manser,  of  the  16th  of  March,  1842. 
"£96    3    0 

"Taxedoff 14    0    4 


"Allowed. £S2    2    8 

"  Wm.  Saml.  Jonb«. 

"  Crown  Office,  April  3,  1814." 

On  cross  examinatian  of  the  plaintiff's  witnettaa, 
it  appeared  that  tbe  deCsndant  bad  objected  to  ^ 
taxation  of  die  further  costs,  and  tliMt  Mr.  Jones 
had  thereupon  dedined  to  intofere,  upon  whidi  the 
plaintiff's  attorney  engaged  another  attorney  to  take 
out  a  Bummont  to  tax  the  farther  bill  at  betweea 
attorney  and  dioit,  and  an  order  wat  thereupon 
made.  Upon  thit  order  the  taxation  of  the  fnrtber 
bill  proceeded,  and  tbe  allocation  or  certificate 
wat  given.  [JaaTis.  CJ.  directed  a  verdict  for 
tbe  plaintiff  reserving  the  rig^t  to  move  to  enter  • 
verdict  for  the  defendant. 

Channell,  Seijt.  having  obtained  in  last  Hikry 
Term  a  rule  to  shew  cauae  why  the  verdict  should 
not  be  entered  for  the  defendant  on  the  third  issue. 

M.  Chamber!,  Q.C.  Bylee,  Seijt.  and  Joyce,  now 
shewed  csuse. — ^TUs  is  a  taxation  within  the  term* 
of  tbe  agreement  It  was  said  there  can  be  only  one 
certificate.  [Jbbvis,  C.J.— That  is  not  the  real 
point  Madlb,  J. — I  have  no  doubt  there  may  be 
more  than  one  certificate ;  die  only  question  to  dit- 
cnst  it  this,  is  this  certificate  for  farther  costs  a  oer- 
tifi^te  under  the  agreement  ?]  It  is  submitted  tba 
agreement  is  substantially  eemplied  with,  and  that 
the  certificate  is  a  rertiflcate  within  the  meaning  of 
the  agreement  Thit  it  an  ordinary  contract,  and 
not  an  agreement  of  refierenoe.  Tos  contract  most 
be  construed  so  as  to  affect  tbe  intent  of  the  r 
The  defendant  is  bound  to  pajr  all  the  cr 
costs  are  not  to  be  daliveredtohim.  Thede 
tecarity  it  tbe  taxation,— tbe  certificate  is 
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of  tittt  act  whidi  defendmnt  iniiiti  on  before  be  is 
called  npon  for  psymaot ;  be  b  bo«nd  to  per  coite, 
not  as  between  UmuU  aod  Mm  plaintiff,  oat  as  be- 
twwatiiaiUntiff and ber attorney;  bebaitrancar 
t*  tiM  taxatioB.  It  ia  iraiuterial  bow  the  tantian 
it btoofbt about:  tf by tba defendant's inteipodtiaa, 
tbt  twilion  ■ndar  tbe  agraement  it  prarented,  a 
otaferWanea  to  bring  about  tlw  «me  reaojt  ii  jiuti- 
Mtd«— tben  the  taault  ia  the  same. 

(SkmmtU,  Seijt.  and  Oramwell,  appeared  fat  Mp- 
ptftoftbetole. 

'    Jmmn»,  C.J. — Plaintiff  tan  aet  a  Jfop**  eertfC- 
Mr.  Jonea  can  ^re  anotSer.    The  words  are 


"10  fcr  as  the  aame  shiU  bare  been  certified,  fto." 
Then  tiiere  an  otiier  ooata  afterwards. 

CkaaswaU/,  J. — ^There  is  no  doubt  Jones  will 
l/n*  another  and  pn»ar  certtfeate  on  an  intimation 
of  oar  opinion.  He  can  dearly  tai  agains  bis 
ptwer  ia  not  at  an  end. 

'Bf  the  CoDRT.— The  mle  will  be  absolata  to 
«atw  the  veidiet  for  tbe  de£sndant  on  &»  third 
iaM,  and  on  natt-^ummptH  as  to  tiie  oommon 
cpotsc  a*  to  Um  resoainder  tl>e  rule  will  be  dis- 
<fa>«*d. 

J^Utt  Seijt* — ^The  ease  being  one  of  great  hard- 
(Up  on  ti>e  plaintiff,  we  ask  me  Court  to  ezpresa 
WW  of^on,  as  to  bis  right  to  a  fnrtiier  taxation 
aai  certificate  from  Mr.  Jonea. 

Jbbtis,  C.J.MAUt,B,aDdCnBe8wsu.,  JJ.  sere- 
nMy  expreaaad  an  opinion  that  llaster  Jones  should 
taa  again,  and  gire  plaintiff  a  proper  oeitifioate, 
aMd  ankUe  him  to  recover  aubaequent  costs  rrferred 
ta  ia  the  agreement. 

9*Krt»,  C.J.  added— Codd  not  yon  hare  com- 
injled  Jones  by  mmdamm  f 

Cnsaawsu.,  J. — Yon  miriit  hare  an  aetion  on 
tt*  caae  againat  defluidant,  if  be  prerents  Jones' 
ddnji  whtf  be  agreee  Jonea  shall  do,  viz.  tax  and 
caiti^  all  plainMJTs  ooata  under  agreement. 

nutdaf,  Jwu%. 
Cnorra  v.  Bbais. 
JVaasfasary  mttt—OmnitratUin, 
AfUa  to  a  dtelaratiOH  »»  aprommoiy  note,  that 
tke  itfimiiaU  made  the   note  at    the  revumt 
tf  the  plaintiff,  at  a  eottattrtU  leemrity  for  a 
Mett  due  to  the  plaintiff  from  «  Mird  pereon, 
mtd  that  therewainoeonttdtraiionoateat  efore- 
tatd,  it  a  good  drftitee  a*  dittloiintno  eomidera- 
Hon. 

Declaration. — ^Tiia  iirat  count  was  npon  a  promis- 
wmr  note  made  by  tlie  defendant  payable  to  the 
plijiitiff  on  demand,  for  41001.  with  interest  at  S  per 


By  tbe  CocET. — ^There  win  be  no  rule  on  this 
gromid,  and  we  will  speak  to  Ur.  Justice  Williams 
as  to  ibe  Terdict. 

bcbhtbu  or  the  wm. 

THiiiilii|_  llf  M. 

IiAimat  •.  Biun.— aoaibw  km*  to  nor*  for  a  rale 
osdiag  OB  tlu  pUutiir  to  dww  ous*  why  Ik*  rardiot  in 
thii  oMe  ahonla  not  b«  entered  for  the  dafendsat,  on  tbe 
■ecoad  iieae,  pareamnt  to  leave  reeerred.  rjsans,  C.J. — 
I  tUnk  you  had  better  more  tliie  on  Batordsy.]  If  yoar 
lordeUp  please*.  It  «*•  nenninry  th*  rale  ehoold  be 
mond  aet  later  than  faMBorraw.  Jtauji  oew. 

AXMM*  :  iowmoj—KM  mmd  Tat^iittnugai  tooon- 
p*l  an  spp*sr«nr«.  Tbe  caUa  aod  appoinlaient*  war* 
eenarslly  eteted  in  the  aSdaiit  es  kanac  been  made  at 
thedefendanf*"lodgiBK<."  [Miru.J.— Thatirillicarcely 
do.  A  man  mmy  have  lodgingi  for  en  oooaakmal  po^iaee 
•t  a  hoBH  wUeh  h  not  hie  reiiiieaee.]  It  i*  sieam  ia  one 
p«t  of  tks  afitdarit  that  the  0*11*  wer*  made  "  at  hie 
dwenioc-hoaee aforesaid."  [lfxiru,J.— TbeoweaiBstlook 
oloeer  into  tbe  aSdarit  to  see  whet  ie  meant  by  "  dwalUng- 
boose  eforeeaid."  Ie  hie  dwelUnf -honae  preriooelj  raxn- 
tioned  P]  I  cannot  ny  It  i<.  [mIulb,  J. — la  yonr  client 
in  eooitri     Ko.     Ae  there  u  no  prerioae  aUnaion  to 


J^fsa.— That  tbe  said  note  waa  made  by  ilie  defen- 
dnt,  at  the  reonest  of  tbe  plaintiff,  as  eoUateral 
Mcnrity  for  a  debt  of  1.000/.  then  due  from  one 
Jokn  Beale  to  the  said  plaintiff!  and  the  aud  defen- 
dMit  says,  tiiat  he  waa  not  at  the  time  of  making 
the  note,  or  ewer,  liable  to  par  the  said  debt,  or  gire 
the  said  note  as  a  ooUateral  seinrity  for  the  said 
deb^  and  that  there  nerer  was  any  value  or  oonsidera- 
tioo,  sare  as  aforesaid,  for  bis  making  the  said 
note.  

At  the  trial,  before  WBUaoot,  J.  at  the  sittings 
is  MiddlescT  in  this  tenn.  the  defendant  called  John 
Beale,  who  proved  that  be  waa  indebted  upon  mort- 
gage to  the  plaintiff  in  1,000/.  and  that  Ae  plaintiff 
had  pressed  him  for  payment,  uid  it  was  also  proved 
that  the  plaintiff  had  isaoed  a  writ  against  Um,  bat 
whether  the  writ  had  been  served  did  not  appear. 
There  was  no  proof  of  any  Kreement  to  give  time 
to  John  Beale  wlien  Jobin  Beale  broncbt  tlie  note, 
whidi  vras  a  joint  and  aeveral  one  with  nis  own  and 
Utt  defendant's  (las  Inotiier)  aigaatnras  npon  it,  to 
tha^ntiff's  attorney.    Verdict  for  the  defendant. 

W.  H.  Walton  now  moaed  to  an«st  the  indg. 
nantor  for  a  new  trial.  Krst,  in  aneat  of  judg. 
nanfe  The  plea  is  bad,  for  it  discloses  no  anawer ; 
tiM  same  plea  might  be  pleaded  in  the  caae  of  every 
Bwety,  xbe  casea  shew  tiiat  ihsre  is  some  advan- 
tage to  the  party  indebted  when  a  promissory  note 
is  civwi  to  secure  a  debt  and  interetl,  though  pay- 
able on  demand,  becanse  each  a  note  being  to  secure 
iatereat  imports  an  apeement  to  give  time.  Childt 
T.  iiomm,  2  B.  &  B.  460,  ie  applicable.  [By  the 
OointT.— No,  for  tliat  waa  purely  a  ease  of  pleading, 
aal  npon  special  demurrer.]  K  similar  plea  was 
held  to  diacloae  a  good  consideration  in  Siton  v. 
JBrfatna.  3  M.  &  6.  810.    [By  the  Cooar.— The 


■  dweUing-hoose  "  in  the  iffideTit,  I  admit  tWa  upaealion 
■"i-itft"  CIlAVi.a,J.— TheaAdaTJtirillBOtdo.  tnmakiag 
another  applieation,  b«  oarefbl  that  tha  saarah  eecordinc 
to  the  exigeney  of  the  writ  ie  properly  atated.  Defeote  <» 
thia  Und  are  oommon.  I  think  I  may  aey  I  have  had 
rather  an  extenaive  experience  in  tUa  Und  of  legal  Utara- 
tois,  and  I  have  veiy  oommonly  found  that  where  en  afl. 
davit  i*  defeotiTe  in  an  eariy  part  of  the  etateienta,  it  it 
alao  imper&ot  in  atating  tb  aeaieh  for  apnearenne  at  its 
doae,  S»U  t^utd. 

FriJaji,  Uaf  SO. 

Hnx  p.  Srons. — WUU*  mored  for  a  mle  *<ft  tv  tet 
aside  the  judgment  In  thta  cue,  which  waa  en  action  of 
treepaaa  aeaintt  the  theriff of  Staflbrdabire.  Jadgment  by 
deualt.  The  jarr  aeeeaead  the  daategee  at  oaeCarthinc, 
bat  tha  Matter  had  taxed  the  coeta  at  apwatda  of  5M. 
being  of  opinion  that  tha  rule  in  the  County  Conrte  Bxtea- 
tion  Aot  did  not  apply  to  a  caae  of  this  deeeription. 

RmU  i^ri  grmiti. 

OooK  «.  OovMTtr. — H*.  .TIjAep  moved  for  a  rale  aiat  to 
let  aaidt  thewrit  and  aobaei^aaat  pioeaediafi  in  Uiia  cat*, 
oa  tb*  ground  of  irragolantiy,  Ai^tmntt. 

Aluv  v.  Jos>s.^fuU  moved  tat  adiefiiayin  to  oompel 
^mearaaoe.  Silt  gnated. 

BoxBRO  V.  Otranr, — Jndgraeat.  Action  on  policy  of 
Marine  Atanraaae.    Bnla  bM  for  new  trial. 

S»ltiilbteM; 

Sm»A>z  «.  Fanrara. — Jodgmeat.  Aotioa  on  pcdioy 
of  Marine  InsWDeooe.  Bole  «wi  to  enter  a  nonauit,  or  for 
a  new  rale.  ItvUahnUtitta-tmttrnwMwmt. 

aciuriaf,  Mn  31. 

This  being  the  anniveraary  of  the  Qoean't  birthday,  tka 
Conrt  only  took  one  caae. 

Lunnr  e.  Bmra.— Thie  eaaie  we*  tried  before  Jerria, 

0  J.  at  tha  hut  tittiBga  for  Londdn.  Terdiet  for  the  plain- 
tiff. BamloMt  Tiam  mored,  portaaat  to  leave  reterved,  for 
a  role  oaUing  oa  the  j^aintiir  to  the*  aaaa*  wky  tk*  ver. 
diet  ahoold  not  b«  entered  for  him  on  the  teoond  itane. 
Thia  waa  an  action  on  a  bill  of  exchange  drawn  by  a  perton 
named  Simon  on  the  defendant,  who  aocepted  tbe  aame^ 
in  ftmor  of  "  Lambert  or  order.*'  The  teoond  plea  placed 
oB  the  recod  br  tke  defendant  wat  a  pita  of  ffitobarg*  br 
the  lntolv«at  Debtora  Cooit  tinoe  the  liability  inearred. 
The  o^  qnettion  it  tmon  the  termt  of  tka  laaolTeat  Aot, 

1  &  S  Tict.  c.  110,  t.  7S,  which  laya  that  after  hit  examina- 
tion  before  the  Intolrent  Coort,  it  shtO  be  lawftd  for  the 
aaid  Ooort  or  Commiaaionera,  or  partite,  npon  anok  pri* 
aoaer  aweariog  to  the  troth  of  hit  tohedale,  cc.  to  adinoge 
that  tuck  pritaatr  thall  be  diadurged  ttim  anatody  aod 
entitlad  to  the  baneflt  of  this  Act  at  took  time  ao  the  atid 
Conrt,  &c.  than  direct,  in  partoanoe  of  tke  protitioua 
hereinafter  contained  in  that  behalf,  aa  to  the  tereral 
debtt  and  aomt  of  money  due  or  claimed  to  be  doe  at  the 
time  of  making  took  veeUag  ordw  ti  aforetaid  Crom  inok 
pritcoer  to  tke  tertral  peiaont  namtd  in  hit  tehedal*  at 
creditoi*  or  riaimiag  to  a*  creditors,  for  (ha  tame  reapac- 
tively,  or  for  which  anch  peraona  ahall  have  given  credit 
to  each  prisoner  before  the  time  of  making  auch  Testing 
order  as  aforesaid,  and  which  were  not  than  payable,  ana 
aaioike  claim*  (j/*  aU  oflur  peraons  not  known  to  Bach  pri* 
aoaer  at  the  time  of  such  adjadicstion,  vAo  mm/  b«  in. 
iorue*  or  hM*n  of  ami/  ntgoiiabU  teewri^  tttjbrlk  m  mtek 
tditduU  ao  Bwom  aa  aforesaid,"  [Cazflawai-i.,  J. — It  is 
dear  tbe  defendant  knew  that  Lambert  bad  a  right  of 
action  againsc  him.  He  ou^ht  to  have  given  notice  that 
tbe  debt  was  included  in  tbe  schedole.]  If  it  could 
be  shewn  that  tbe  defendant  had  knowledge  tkat  Lambert 
wat  the  hoider,  no  doubt  that  would  be  to ;  but  here  there 
it  no  •ndeoot  that  he  had  auch  knowltdg*.  [Jaant,  C.J. 
— All  penooa  who  are  creditors  of  tbe  insolvent  at  the 
time  of  the  vesting  order  are  reooired  by  the  Act  to  be 
included  in  the  schedule.  Tbe  defendant  well  knew  tha 
bill  wtt  drawn  in  favonr  of  the  plaintiff.  In  fact,  Lambert 
wat  a  oreditor,  and  should  have  re<^ved  notice.  There 
wat  actual  privity  between  the  parties.]  The  debt  need 
only  be  inaerted  w  the  schedule  once,  and  that  was  dout, 
though  Lambert  wat  not  there  made  the  creditor. 

Jiani,  C.J. — You  may  take  a  rule.  SitU  niri. 

Womtajf,  Jwmt  2. 
NawKur  v.  QuxiUM.—BramKtU  moved  for  a  rale  call- 
ing on  the  defendant  to  shew  cause  why  this  cause  should 
not  stand  in  its  order  in  the  list,  notwithstandins  a  rule 
obtrined  for  a  special  Jury  by  the  defendant,  unless  the 
defendsAt  proceeded  to  try  with  a  special  jury.     [Cbxss- 
WBLL,  J.— Is  not  this  a   case  in  which  the  statute   is 
spedal   jury    hat    been    struck?] 
so  held;  and  yet  they  have  graotad 
description,    Jxxrit,  C.J. —The  prtC' 


SxBLTOa  e.  SratvsBTT.— JTnAaamnedto. 
anit,  or  for  a  aew  trial.    Tb*  aelin  vis  ia 
lodglac  toppHad  to  tka  dafeadtat't  aoa,  a  Biai., 
triad  in  the  ShariiTa  Court;  vtidial  (v  pisisit. 
Tka  rait  was  uovad  for  aa  tha  sieaad  l^  tet 
evidano*  at  aU  to  Aarg*lhadetodaat,or,i(ia;i 
nottufltiaatto  jaatiiy  thavardkit  Mtiimir' 
6M.AA.4a.waaeitad.  Uttm^ . 

he  raoaivad  tha  moaay  as  a  Uaad,  atd  sol  a 
tonisy.  It  not  the  proper  remadybyaelkar]  iii 
I  tm  aatitltd  to  a  mle  oalling  spoa  hia  It  m 
admittad  baltac*  to  Mrs,  TUoatr,  tad  It  lUt  c 
hit  bill  abookl  not  b*  tazad.  and  wky  he  ikall 
pay  OTtr  the  imonnt  taxed  off  it,  aad  tks  «a 
amplication.  Jiavn,  OJ.— Tea;  tkandetlb 
that  form  than  in  the  highly  pcotl  form  of  o^ 
kirn  to  tatwar  lb*  maWsrs  of  Ua  tfldaviti. 

BiVBAi  aod  Aaoruaa  a.  Tajanrui — Jm 
poi^one  tke  trial  of  the  eoota,  OB  the  pmi^iif 
poraiy  abtenoe  of  a  malarial  witnets  ia  Asm  ili 
Bent,  shewed  oanaa  in  the  Aral  iatltace,  Kntaf 
aflidavitt  of  pataooa,  who  kad  ttta  thtRBiiM 
country  withia  tha  laat  waek.  hnid. 

MiBSULt  >.  TUB  Toax,  Hxwciaru,  lasi 
ButwaT  ConraWT.— ff.  Dnmam  moisd  fcriij 
for  aa  attaehmtnt  agaiBtt  Lord  Adol|iha  f'mat' 
a  material  witsaaa  for  tk*  plaiDtir  ia  Itii  aaau 
kad  wilAdly  naglactwl  te  attaad  ted  |m  aiiaBil 
taaat  to  a  saipaais.  duly  iiaaad  and  atcTsi  BosaM 
of  whick  Ik*  iMord  wat  wilkdran,  auletlbiMl 
plaintirt  oonnwi.  *^""rfj 

Tb»  Witr  LovBOB  SuKWar  Oaartiv  t.toj 
DOB  an  yoa«B-WasiBa»  K 
B«U,  Saqt.  wat  haaad  for  the  . 
tkit  taa*,  dir*et*d  by  tha  Ooort .,  _ — 'muI 

Ttutdai.Joti- 

Ben  ».  Tub  OaaaT  WaaiBai  B»nwn  Cwoj 

Speelal  damnrrer  to  a  new  aasiganMU.   Wtnam 

of  tk*  dmnnmr,  and  JTmAm.  eoatra.  ite  tti  I 

kad  baea  argnad  for  aboBt  two  koaii  sad  1  Uf  UN 

tiff  apead  to  amend-  ,    , 

Ta  ammi  tkt  njMeMM  oa —»(/"* 

afirtnigU,  orjudfmnl  fit  Of  itfaia^ 

Tbb  Bixi  o»  MocBTCititaL  e.  BinuL- 
made  absohite  a  ml*  for  Jndgmcat  as  is**.". 
on  aadavit  of  a*rvio*  of  tk*  nil*,  ao  <ms  bniM 
alraoted  to  ak*«  eaoa*.  ^HHic 

BicBusa  a.  T««  SonTB.Kt»»s»  KiM"  ""'t 
-Jf<m««  Baked  the  Coort  to  »"«  *•  "Ti'Jf 
mnrrer)  to  be  aet  down  for  bearing  o«  '««y  ?f'jE  I 
that  the  pa^r  book*  ikoold  b*  ddirnjIM  «^^^ 
caoa*  waa  in  tka  paptr  for  IHday.  "''"''  Jtj* 
the  other  aid*,  ofl^rad  as  oppoaitun.  'w^^jT 
tha  «aaa*b*a*t  down  as  P»opo"^  •Jj^Sa 
dalirtfrtd  withoot  delay. 


WAT  u»«raiT  ».iD« 
BanwAT  Ctiaaii.0 

h*  plaialifl^  tat'lM 
airttohtrMi|U 


Or*r«ie** 


or  mmanP^ 

Btportad  by  FasBBXicK  BaitxT  *o4C.J.»  W* 
B*«n.  Ba«ritt*rt.*t-ls". 

Wednttda^,  JfrU»- 
Thb  Vacxhall  Bbidob Compai't;*'" 


report  of  the  same  cose  in  11  L  J.  100,  C.P.  shews 

that  there  were  other  averments  in  the  plea  than 

thoie  mentioned    in    tha  report   of  Manning   & 

Granger.]    Poplewelt  v.  ffi/toit,  1  Stn.  264,  waa 

than  referred  to.    [By  tbe  Coort.— In  Byles  on  i  ™P»!?'»"-  ,"^'1  ■ 

BiU*  it  ia  aaid  "  that  if  a  note  be  payable   imme-  I  ^^  °?°'^,  "^  ?f;  .•";• 

a^l.  («>d  here  it  »  on  d«n«.d)  it  is  <»noeived  1  ^.V"  tUs'col^"   vute"  settled,  a  special  jury  hiving 

Hiat  the  pre-existing  dabtof  a  ttianger  would  not  be  I  been  struck.  BuUr^fiued. 

a  aoasideration  unless  credit  bad  be«n  given  to  tbe  |     J2< ,  an  attorney .--irUiM  moved  for  a  rale  callini; 


original  debtor  at  the  makei'B  request."  All  that 
tUa  ease  amounts  to  is,  that  the  defendant's  brother 
owod  tbe  plaintiff  1,000/.  and  tiiat  he  subsequently 
asked  the  defendant  to  join  him  in  a  note  as  security 
iliir4afM.]    TbediotnminBrleeitBottew. 


upon  aa  attorney  of  the  Court  to  shew  cante  why  be  should 

not  answer  certain  matters  alleged  aguott  him  in  affldavita, 
and  why  he  should  not  par  over  certain  moneys  he  had  re- 
ceived on  behalf  of  one  Mrs,  Tanner,  for  whom  be  had 


ToUtitf 

the  bridge  eompanf  it  therfftn  *«»  • 
to  the  land-tax  in  reepeel  <!/^»«{X|,u,t» 
The  question  hi  this  case  wss,  """"J^j,* 
haU  BndH)  Company  were  liable  to  bs  bw 
land-tax  in  respect  of  their  tolls.  ^  ^ 
BoviU.  tot  the  plainti«a.-The  l"^^ 
npon  the  construction  to  be  put  "JL  "T:  MB 
of  certain  Acts  of  P»rii»""t  Tte  ^i^JJ 
Act  Is  tbe  38  Geo.  3,  c  6.  and  i"**  J?^ 
that  Act  the  word  "toUs"  »  ^*«^SjS»* 
as  one  of  the  species  of  f">V«^fJ^^ii 
taxed  J  that  Act  was  passed  for  IfTni^"^^  ^i 
one  year,  and  by  the  38  Geo.  3,  .c-*;]!,*! 
made  perpetual,  but  the  word  tolb  >»  "^< 
is  altogether  omitted,  with  the  e^f"/^* 
excepting  them  from  this  tax, »»  ^  ^i^ 
the   Uniuage   must    be  da^jS^BJ^ 


(Denn  cfem.  Manifold  v.  DUm¥)»i. 
And  the  122nd  sectlonof  that  Act  a^"-;^^* 
toUs  or  duties  on  turnpikes  from  "f '•'ueal* 
tax.  The  Utt  Act  makes  the  daW  f^^  » 
and  throughout  points  to  something  ^<f^\^^ 
is  the  12th  section  of  the  42Geo.2,  c.m  p- 
the  defendant  particularly  rehet,  ^  ^m^ 
canal  companiea,  aod  other  <»°'J*X^iiB»p'««'' 
Act  of  Parliament,  to  contiact  for  »>  "^  M 
the  land-tax,  as  weU  on  the  «ol"  "  ,(„  a** 
that  section  cannot  be  held  to  w"*^.  W 
of  the  prior  Act  passed  ffr  T-J!  ^feW 
tolls  have  never  been  rated  ^}!7'^^  ** 
haU  Bridge  Act,  49 Geo. 3,  c. }*^^\%M 
as  personal  estate ;  and  tbe  3  i*J"-.  '  ^nfoA  ij 
the  tax  on  personalties.  He  otai  •  ,jj  a,i* 
Vauxhall  Sridge  Act,  «  Geo.3,^  },» 
110, 123 ;  The  Land  Tax  Ads,  »  Wo-*  ,_  n, 
2, 3,  4,  53.  122 ;  38  Geo.  3,  c.  ""',"•  *i)6,  a-j' 
14,  12,  22,  41,  68,82;  42  Geo.  3. ';."^.^. 
10.  ".12.  .^_  ^ 

»e  is,  whether  t»e  '/*^]tsi>»i?; 
pany  are  liable  to  be  rated  to  ""^^geitiA  Jf? 


Monday,  May  12-:J'«"l'f/»l-b>*,2 
1  this  case  ia.  whether  the  vwrrj-MiBlW: 


in  this  case  is,  whether 


of  their  toUs.    m  company  'gya^S'*'^ 


professed  to  act  gratuitously,  but  whom  he  now  charged  I  statute  of  the  49  Oeo.  *  •=•  J*)    a»p<«»* 
m.  6s.  ed.  for  profettional  aerricei.    [Jxavit,  C  J.— If  they  ware  dedared  to  be  *  vkj 
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flifr  tame  of  the  VsnziMll-bridm  Compurf,  were 
•nfliorlscd  to  purchase  land  for  the  pnrpoees  of  the 
bridge  and  the  roads  leading  to  it,  and  to  raise  among 
themselves  money  for  the  payment  of  the  porehase- 
money  and  the  expenses  of  the  erection  of  the  bridge 
and  ita  approaches.  By  the  89th  section  thery  were 
sotiiotised  to  erect  tampike-gates  across  the  bridge 
and  across  a  road  leading  to  it,  and  other  side  gates 
and  tompikes,  and  to  take  and  recrare  from  the  per- 
sons using  the  bridge  certain  spedfic  tolls,  which 
an  &e  tolls  in  respect  of  which  the  land*tax  is  de- 
madded.  By  the  ^-d  section  the  shares  of  the  pro- 
piiatoiB  are  declared  to  be  personal  estate,  and  not 
in  the  natore  of  real  property.  The  first  question  to 
be  determbied  is,  what  is  the  true  legal  character  of 
the  tolls  ?  It  is  quite  dear  that  the  tolls  are  the 
mepettv  of  the  body  oorporate,  and  not  of  the  in- 
orndnal  siiarebolders.  The  sfaarehoMeis  are  en- 
titled to  their  respecti»e  proportions  of  the  profits 
when  they  become  divisible,  but  the  land  on  which 
tiie  bridge  is  built,  and  the  bridge  itself,  and  the 
roads  leading  to  it,  are  real  property,  and  belong  to 
thfl  oompaDy,  and  no  individnal  shareholder  has  any 
direct  or  personal  interest  in  the  eorptu  of  t)ie  pro- 
peirty  itself.  Then  what  are  these  tolls  ?  They  are 
B  profit  or  payment  received  by  the  company  in  re- 
spect of  the  ase,  by  tha  poseengen,  of  their 
bridge  and  toads.  They  are  paid  m  lespeot  of  a 
naer  of  land,  and  they  therefbre  fell  directly  within 
the  definition  of  a  tenement,  Uf  be  fonnd  in  Co. 
lit  B  B.  &  20  A. ;  and  2  Bl.  Com.  20;  and  of 
coarse  they  are  witliin  the  definition  of  a  "  heredity. 
ment,"  which  is  a  more  general  word,  and  indndea 
loads,  tenements,  and  entahi  other  descriptions  of 
prowrty.  (Co.  Lit.  6  A. ;  and  2  Bl.  Com.  16  and 
17.5  In  the  year  1797,  by  the  statute  38  Geo.  3, 
c  5,  an  Act  passed  for  granting  to  his  Miyesty  a 
land  tax  to  be  raised  in  Great  Britain  for  the  service 
of  the  year  1798,  and  by  the  4th  section,  to  the  end 
ttiat  toe  Ml  and  entire  sum  l>y  this  Act  charged  on 
tha  Mveial  counties,  and  so  forth,  shall  be  raised, 
aU  laanoTS,  meesnages,  lands  and  tenements,  qnar- 
nM,  mines  of  tin,  lead,  and  so  T>n;— all  fisheries, 
tithea,  tolls,  annuities,  and  all  other  yearly  profits, 
and  oil  hereditaments  of  what  manner  or  kind  soever 
Utej  may  be,  situate,  lying,  and  b^g,  or  arising 
witmn  toe  several  and  respective  counties,  are  made 
(object  to  the  land-tax.  In  the  foflowing  year,  by 
aniwher  statute,  an  Act  passed  for  making  perpetaal, 
subject  to  redemption  or  purchase  in  Sie  manner 
theseln  stated,  the  som  or  sanu  chargad  in  Great 
BfitaiD,  the  land-tax;  by  whidi  it  was  enacted  that 
the  iwrend  and  respectlTe  sums  of  money  charged 
W^[tne  of  the  Act  of  last  year  on  the  counties  in 
GtMt  Britain,  in  respect  of  manors,  messuages, 
laaas,  tanementa,  and  hereditaments  in  the  said  Act 
mentioned,  and  to  be  raised  within  the  space  of  one 
yair  fiPDB  the  25th  of  Man^,  1790,  shaH,  bom  and 
ofler  the  expiration  of  the  taid  term,  continue  to  be 
raked  and  paid  yearly,  after  the  28th  of  March  in 
ei'ery  year  for  ever.  A  great  namber  of  other  sec- 
tiona  of  the  Act  were  referred  to  in  the  course 
of  fte  ergnment,  and  in  all  of  them  the  subject 
matter  upon  which  the  tax  is  to  be  raised,  is  de- 
acribed  as  "manors,  messuages,  lands,  tenements, 
and  hereditaments;"  and  the  argument  was,  that 
inasmuch  as  tolls  were  specifically  mentioned  in  the 
one  Act  and  omitted  fat  that  maUqg  tlie  tax  per- 
petual, that  the  tax  was  not  imposed  upon  them  by 
▼irtue  of  the  well-known  and  established  rule  that 
every  diarge  upon  the  subject  must  be  imposed  by 
deor  and  unamoignous  langaage,  wUch  wa*  settled 
in  the  ease  in  4  B.  &  C.  24l  Dam  t.  Dittmetid. 
We  tliinlc  U  impossible  to  read  the  first  section  of 
tb4  second  statute  without  bein^  satisfied  that  it  was 
tlie  dear  intention  of  the  Legislature  to  continue 
petmanently  an  annual  tax  on  this  description  of 
pnnierty,  and  on  both  kinds  of  property,  and  to 
malie  both  perpetual,  and  we  think  tms  is  expressed 
in  dear  and  unambiguous  language.  It  was  con- 
tended that  an  ar^ment  in  favonr  of  the  exemption 
arote  from  the  arcumstance  that  in  point  of  fact 
theee  tolls  have  never  been  taxed.  We  do  not  think 
that  this  cireumstance  ought  to  be  of  any  weight 
whotever.  The  21st  section  of  the  42nd  Geo.  3, 
c.  116,  dearly  shews  such  works  as  the  Vauxhall- 
biidge  Comiany's  were  contemplated  by  the  Legis- 
latore  as  being  the  subject  of  a  tax.  It  was  also 
atfned  that  the  exception  in  respect  of  tolls  con- 
tobed  in  the  1223d  section  of  the  38  Geo.  3,  c.  5, 
csfended  to  the  tolls  in  question.  We  are,  however, 
daoH;  of  opinion  that  the  tolls  therein  mentioned 
do  not  a|>p»  to  tolls  of  this  description.  We  are 
tiiaMfore  dearly  of  opinion  that  the  Vatixhall- 
biid|te  Company  are  liable  to  be  rated  to  the  land- 
tax  m  lemect  of  their  .tolb,  these  being  tenements 
ond  hereAtaiments  withrin  t^e  meaning  or  the  statute 
38  6a0.  3,  c  40,  and  there  vrill  thewfore  be  judg- 
meaA-fbr  fhe  defendant. 

Judgment/or  tM*  i^tnimU. 

Wtinttiay,  May  23. 
Smith  «.  Sisvins. 
JBitgainfor  an  article  to  bt  (ffaparHeular  deterip- 
fiOHfor  a  rpecified  pvrpott — Article  delivered  not 


atu%Ber(up  purpote   or  deierlption  rehired— 

NeeettUy  qf  tpteially  pleading  fraud— Sal*  hy 

eample. 

Hamfirey,  Q.C.  and  G.  Atkimon  shewed  cause 
a^;ainst  a  rule  obtained  to  set  aside  defendant's  ver- 
dict, and  for  a  new  trial.  It  was  an  action  of 
ataumpsit  for  goods  sold  and  delivered,  and  the  de- 
fendant pleaded,  except  as  to  a  certain  sum,  iwo 
anumprit.  And  as  to  that  sum,  payment  into  court. 
The  cause  was  tried  before  Martin,  B.  and  a  verdict 
found  for  the  defendant. 

It  appeared  that  defendant  wished  to  buy  of  the 
plaintiff  some  refuse  animal  charcoal;  one  quarter, 
or  25  per  cent,  to  be  phosphate  of  lime,  and  agreed 
with  him  for  some  at  50s.  par  ton.  Defendant  saw 
what  the  ptointiff  wished  to  sell,  but  knew  not  then 
whether  it  was  that  which  the  plaintiff  represented 
it  to  him  to  be,  or  what  he  himself  wished ;  the 
plaintiff  afterwards  sent  it  to  the  defendant,  but  it 
turned  oat  to  be  useless  for  the  purposes  be  required, 
and  vras,  in  feet,  not  what  the  plaintiff  had  repre- 
sented, but  only  slack  coal  or  coal  dust,  never  burnt 
at  all.  Street  v.  Blay,  2  B.  &  Ad.  463,  applied, 
and  a  plea  of  fraud  was  unnecessary. 

Jamet,  Q.  C.  and  Prentice,  for  the  plaintiff,  con- 
tended that  it  was  a  sale  by  sample;  at  all  events, 
there  was  no  plea  of  fraud  upon  the  record,  and  the 
present  defence  was  unavailable  without  (Femcick 
V.  Layeock,  I  Gale  &  Dav.  27;  Le(^  v.  Tuton,  10 
M.  &  W.  393;  Woodhotue  v.  Surift,  2  Cor.  ft  P. 
310;  Murray  y. Maim,  17  L.  I.  Bx.256;  Spoifer. 
Sparrow,  1  Bing.  N.C. ;  Martin  T.  Smith,  4  Bing. 
K,C.) 

Pollock,  C.B. — In  this  case  we  very  much  regret 
that  we  are  compelled  to  make  the  rule  absolute ;  as, 
therefore,  the  matter  must  be  argued,  and  must 
come  on  again :  it  may  be  as  well  to  say  nothing 
about  tke  facts  of  the  case.  We  fear  the  <Brection 
which  prevented  a  division  among  the  jury,  whatever 
may  be  fhe  effect  of  the  evidence  afterwards,  would 
really  be  that  of  making  the  verdict  an  improper 
one. 

Aldkosom,  B. — ^Yon  an  at  liberty,  Mr.  Hum- 
bey,  to  put  a  plea  (^  fraud  upon  the  record. 

Maktin,  B. — It  appears  it  was  a  sale  bf  sam^, 
and  the  jury  gave  a  verdict  on  that  supposition.  The 
bulk  was  of  tiie  same  article  as  the  sample,  and  the 
consequence  was,  if  it  was  a  sale  by  sample,  the 
artide  was  delivered  which  the  defendant  agreed  to 
buy,  so  that  there  was  a  contract  and  a  deUvery  in 
pursuance  of  that  contract;  and  in  such  a  case  tbe 
defendant  became  indebted  to  the  pUiotiff  for  the 
amount  of  the  contract  price. 

Pollock,  C.  B. — It  will  prevent  any  difficulty 
elsewhere  to  put  that  plea  on  the  record,  aa  it  may 
be  that  a  bill  of  exoeptioua  may  be  tendered,  if  the 
judge  should  say  this  is  not  a  defence  notwithstand- 
ing the  fraud.  It  will  be  the  authority  of  the  Coart 
for  putting  it  there. 

AxnEKBON,  B.— Make  it  part  of  the  rule  that  a 
plea  of  fraud  is  to  be  added. 

Pollock,  C.B. — But  certainly  not  on  payment 
of  costs.  ___  Rule  abeolute. 

Friday,  May  30. 
Read  e.  Leoabd. 

Hutband  and  wife — Hutband  lunatic — Contract 

for  neeeitttrieifor  wife — Hutband'i  liability. 

A  hueband  a  lunalie,  and  confined  in  an  anlum,  ii 

liable/or  neceuariu  rupplied  to  hit  wife  during 

hit  cm\fintment. 

This  case  was  tried  in  Middlesex  before  Martin,  B. 
The  facts  of  the  case  were  as  follow :  the  action  was 
brought  to  recover  the  value  of  meat,  drink,  &c. 
suppued  to  the  defendant's  wife.  Plea,  never  in- 
dented. The  plaintiff's  particulars  of  demand  de- 
scribed it  to  be  20/.  for  one  quarter's  board,  &c. 
from  the  25th  of  March  to  the  24th  of  June,  1850. 
The  defendant  was  a  beneficed  clergyman,  holding  a 
living  in  Yorkshire  stated  to  be  worth  about  160/. 
a-year.  It  bad  been  necessary  to  engage  a  curate, 
who  was  paid  50/.  a-year  out  of  the  income.  The 
defendant  Lad  no  other  means.  In  1843  he  became 
a  lunatic,  and  vras  kept  in  confinement  for  some  six 
or  seven  months.  In  March,  1844,  he  msarried  his 
present  wife;  and  in  1849  he  was  again  a  lunatic ; 
and  in  January,  1850,  was  confined  as  a  dangerous 
nrjani^,  and  was  oot  released  until  August  in  that 
year ;  so  that  theee  necessaries  were  supplied  to  hn 
during  the  time  he  was  actually  under  reatraint. 
Twelve  shillings  a  week  had  been  paid  to  her  by  de- 
fendant's broUier  for  her  support.  At  the  trial  a 
verdict  was  returned  for  the  plaintiff,  leave  being 
reserved  to  move  to  set  aside  that  verdict  and  enter  a 
nonsuit  In  Hilary  Tom  last  A;  iW/ hod  obtained 
a  rule  accordingly. 

Wation,  Q.C.  \Btdl  with  him)  now  shewed  canse. 
The  learned  judge's  ruling  was  strictiy  correct. 
Lunacy  is  no  defence  under  the  drcomstanoes  of  this 
case.  Hera  is  a  wife  left  without  any  provision,  aod 
she  enters  Into  a  oontract  for  aeeessatles,  tha  husbaad 
being  a  lum^c ;  she  is  not  the  less  his  agent.  By 
her  marriage  the  law  takes  sit  she  has  ftom  her,  ana 
gives  her  an  irrevocable  authority  to  ]dedge 
his  credit  for  necessaries.    If  that  were  not  so. 


hiliacy   would_  act  as   a  dtvoroe.    [Plait,  Jlr^  ■ 
The  authority  is  just  as  irrevocable  as  a  waiwuit  of  ■■ 
attorney, — subsequent  lunacy  cannot  affect  it.]     A 
lunatic   can  contract   for   necessaries  for  >"'»"^*- ' 
[Baiter  and  Another  v.  The  Barl  qf  Porttmomtk,  ■ 

5  B.  &  C.  170.)  The  \am  says,  that  if  he  make  • 
contract  for  necessaries  he  shall  be  liable,  and  if  ha  ' 
is  a  married  man  be  is  bound  to  protect  his  wiCe^ 
and  she  goes  forth  to  the  world  as  Us  agsnfci 
[Aldekson,  B. — He  has  contracted  a  connexion 
when  he  was  sound,  to  which  the  law  annexes  a  cob* 
tract.]  Motion  v.  Camnnue,  2  Ex.  487 ;  4  Ex.  17 1 
2  Smith's  Leading  Cases,  233,  349,  254 ;  Williamtr.  ■ 
Wentwortk,  5  Beav.  325;  Howard  y.  Digby,  2C. 

6  F.  were  also  died, 

H.  HiUf  in  support. — It  is  a  question  of  very  eoo- 
siderable  importance,  aa  affecting  an  important  prfai- 
dple ;  it  has  never  yet  been  dedded  that  the  implied 
authority  to  a  wife  was  inevooable.  [ALi>naoir« 
B. — Suppose  the  wife  had  contracted  iat  neceesariaa 
for  the  lunatic  himself,  would  he  not  then  be  liable?] 
The  liability  then  arises  from  his  having  used  ths 

foods  contracted  for.  (1  Fitz.  Nat.  Bre.  120  0.) 
'he  prindple  is  this,  that  tiie  assent  or  onthoiity  at 
the  husband  mnat  be  proved,  to  pledge  his  creift.. 
(Evringtonv.  Parrott,  1  Solk.  118;  MotUagut  v. 
Benedict,  3  B  ft  C.  631 ;  Caherley  v.  Pltamr,  2 
Lev.  16 ;  2  SmiUi's  L.a  261,  262.)  There  BMt 
have  been  some  aot  of  the  husband  before  tUa  im« 
plied  authority  to  pledge  his  credit  arises ;  he  must 
dther  have  turned  bis  wife  out  of  doors,  or  hanr 
rendered  the  boose  so  intoleiable  that  she  could  net 
remain  in  it.  {,Seaton  t.  Benedict,  5  Bing.  28,  and 
Tarbuck  v.  Bighorn,  2  M.  ft  W.  8,  were  also  cited.) 
J^Pl  ATT,  B.— The  question  is  simply  this,  the  huiban 
IS  liable  for  tiie  wifo's  debts:  and  does  ionacy  ab>  ' 
solve  him  from  that  liability.]  The  retolt  wifl  bc^ 
that  in  all  such  cases  actions  most  be  brought  ta> 
assess  what  really  ore  neceanriea  in  eodi  poracttlw 
case. 

Pollock,  C.B.  —  This  is  ondoobtedly  a  vecv 
important  case,  and  I  am  of  opinion  that  tha  ruM 
for  a  new  trial  which  has  been  obtidned  on^  to  b*  ' 
dischai^ed.  The  question  is,  whether  aa  actioa  eaA 
be  mamtained  uainst  a  lunatic  for  neeasariaa 
supplied  to  his  wifo,  and  it  certainly  appears  to  BMk 
that  snch  an  action  can  be  aiaintalned.  The  aotlon 
is  founded  on  this,  that  at  the  time  of  his  marriage 
the  husband  contrasted  to  become  liable  to  support 
his  wife,  and  if  he  fail  she  has  an  outhoiij^  t» 
pledge  his  credit,  which  she  has  done  in  this  caae. 
It  may  be  that  thia  peeeise  point  has  never  arisen 
before,  but  all  the  expressions  in  the  cases  that  have 
been  dtedmaybe  in  one  way  or  another  explained. 
In  some  eases  they  were  not  necessaries  uat  had ' 
been  supplied,  and  ia  that  case  the  assent  of  tta 
husband  must,  without  question,  be  proved.  Tile 
true  prindple,  however,  is  this,  when  a  man  maariM 
he  contracts  an  engagement  to  soppty  his  wife  wiA  - 
necessaries,  and  aottiorisee  her  to  pledge  his  gfedsk 
for  that  purpose  if  he  neglect  to  do  so,  and  that 
authority  cannot  be,  in  my  opinion,  revoked  bjr  bin 
subsequent  lunacy. 

Alderson,  B.— I  am  of  the  same  opinion  ;  thaw 
are  certain  rights  given  to  the  wifs  ofte  of  which  ii^ 
that  if  by  the  omieaion  or  misconduct  of  the  hna» 
band  the  wife  is  unprovided  with  the  nsoeasariaa  oi 
life,  he  therabj  confers  iqton  her  an  authority  to 
pledge  his  credit,  which  means,  that  in  such  a  eaaa^ 
the  law  gives  her  authority,— she  is  not  to  perlA 
because  of  such  omission  ;  here  he  waa  by  the  act  of  - 
God  rendered  unable  to  contract,  and  omitted  Ife 
consequenoot  and  she  had  full  power  t»  pledge  hiv 
credit  for  necessaries. 

Platt,  B.-'If  this  defendant  had  exeeuted  a 
deed  or  avrarraat  of  attorney  to  sign  judgment,  and 
bad  afterwards  become  insane,  sucn  insanity  wookt 
not  revoke  his  previous  act  and  the  aothority  glveiw 
So  here,  when  he  married,  he  was  of  sound  miad,. 
and  he  then  contracted  a  lishility  which  his  siilWB 
qoent  affliction  cannot  raliere  him  of. 

Mabtim,  B.— Conearred.       Sul*  ditthargtd. 

Saturday,  May  31. 

Dob  dam.  Bbnson  v.  Fnoar. 

Landlord  and  tenan^^TenatU  at  will. 

A  landlord  hat  a  right  to  ditirain  upon  hit  tutrntt 

at  will. 
After  the  tenant  «t  toOl  Mttrtd  htto  potteition 
there  wot  an  agitmunt  for  a  leate  qf  the  pre- 
mitet,  bat  no  leate  wat  ever  prepared ;  on  the  baet 
if  the  draft  there  wat  an  indortement  made  and  ■ 
tigned  between  the  partitt;  rent  had  been  paid, 
andartceipt  give:nfbr  a  quarier't  rent,  mid  a   • 
diitrtti^to  hid  beon  put  t»  by  thelandlordufmb 
the  tenant  > 
Held,  not  utfMent  to  alter  the  original  tenancy  at  , 
will  ta/o  a  tenancy  from  year  to  year. 
This  was  an  action  of  ejectment,  to  recover  pa»>   . 
session  of  a  boose  in  RnsseU-sqaare,  and  was  MiaA 
beftre  Martin,  B.  in  Middlsaer,  on  the  l«h  of  May,  ' 
when  a  iw£ct  vnw  ibnnd  for  the  lessor  of  n» 

pUlDtiff. 

Jamet,  Q.C.  mofod  to  let  that  verdict  aiida,  a»i  . 
the  qnestion  to  be  raised  was,  whether  the  tenancy 
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ancfcdtobe  nibfittiiic  betwaeo  tlie  partiM  wm  s 
tHHUiey  at  will  onhr,  or  a  taumer  ftom  jaat  to  rear, 
M  Oat  if  it  shonld  beOe  lattar,  the  defeodant  would 
IiSTC  been  entitled  to  a  proper  notioe  to  quit  in  the 
woil  wnr.  There  had  bem  an  aireement  made  for 
sleMe  of  the  premieee,  bat  no  lease  wai  ertr  pra- 
pncd.  The  defendant  ma  in  pnwtmioii  of  the  pre- 
miiea  from  the  year  1848  nntU  1850,  when  this 
egeetment  was  bronght ;  a  draft  leaee  was  piepaied 
Mit  not  signed,  and  on  tiie  bade  of  this  diaii  base  was 
■a  indorsement  made  containing  terms,  and  snbse- 
qoentlj  signed.  In  March,  1850,  Benson  reqnired 
■ecnritr  for  the  rent,  and  asked  for  a  deposit  of  title 
deeds;  this  had  been  given,  and  401.  paid  for  a 
qnarter's  rent,  as  dne  to  the  month  of  December 
pievioas ;  the  defendant  was  originally  a  tenant  at 
will  no  doabt,  bat  the  question  is,  whether  these 
lacts  mbseqnently  oecnrring,  are  not  eridenee  for  (he 
jorr  to  draw  an  inferenoe  that  there  was  •  tenancy 
from  year  to  year  created.  The  Undlord,  too,  had 
pat  in  a  distress,  in  December,  1850,  fbr  rent,  and 
tbere  appean  to  be  no  andunity  to  shew  that  a  tenant 
at  wQl  merely,  can  be  distrained  npon  as  snch  by  his 
landlord.  [MARTiir,  B.— Sorely  there  mnst  be. 
He  referred  to  Coke  Litt.  see.  69,  title,  "Tenant  at 
"WiO,"  where  it  says,  "  If  a  woman  make  a  lease  at 
wiU,  reserring  a  rent,  and  she  taketh  hosband,  this 
is  no  coantermand  of  the  lease  at  will,  bat  the  has- 
band  and  wife'shall  have  an  action  of  debt  for  the 
tent;  and  so  it  is  if  a  lease  be  made  to  a  woman  at 
win,  lesenring  a  rent,  and  the  lessee  tttketh  hns- 
band,  this  is  no  countermand  of  the  lease,  bnt  the 
lessor  may  hare  an  action  of  debt  or  dittrain  thtm 
fir  fJU  rent."  In  Hargrare  and  Butler's  note  to 
that  sec.  it  lays,  "  Also  in  I  Sd.  339  it  is  said  to  bare 
been  agreed  by  the  Court  that  if  land  be  leased  at 
will,  and  the  rent  is  reaerred  half-yearly  or  qnar- 
terty,  the  lessee  cannot  determine  bis  will  two  or 
three  days  before  the  rent  day,  becaoae  that  would 
be  a  frandnlent  detenaination."] 

Pollock,  C.  B.— There  will  be  no  role  in  tUs 
ease;  tite  defendant  was  originally  a  mere  tenant  at 
win,  and  so  continued ;  none  of  the  drcnmstanoes 
mentioned  by  Mr.  James  as  haring  stdraeqaently 
taken  place,  appear  to  me  to  have  altraed  that,  so  as 
to  convert  the  terms  of  holding  into  a  tenancy  from 
yorto  year. 

Alobbson,  B. — I  am  of  the  same  opinion,  there 
is  Bathing  done  afterwards  inconsistent  with  the 
oiteinal  agreement  of  a  tenancy  at  win. 
Flatt,  and  Martin,  BB.  concnrred. 

Rule  rffiutd. 

Tktmitt]^,  Jim*  5. 
WaimBocsi  v.  Howtslls. 
Countif  Cotirt—ProkiiiHon. 
tdpt  at  eiamier*  grant  on  ordir  for  a 
, '  prohiUtum,  to  to  mrteted  to  a  Count)/ 
Court' judge  upOH  an  ex  parte  appHeatian  t 
VMpeon  mored  to  set  aside  an  order  of  Piatt,  B. 
and  a  writ  of  prohibition  direrted  to  a  iudse  of  the 
Connty  Court  of  Monmonth,  on  the  ground  that  the 
upHeation  for  it  should  hare  been  by  a  summons  to 
shew  cause,  and  not  made,  as  it  was  made,  exparle 
in  the  first  instance.  The  13  &  14  Tict.  c.  61,  s.  22, 
gims  power  to  the  learned  judges  to  hear  and  deter- 
mine appHcationk  for  writs  of  prohibition,  either  in 
Term  or  vacation,  with  libertv  to  the  party  dissatis- 
4ed  to  apply  to  tiM  Court,  and  fbr  the  Court  to  vary 
flr  diseharge  the  order  as  they  may  think  right;  bnt 
tbat  Act  contemplated  a  summons  being  issued, 
odUng  upon  the  parties  to  appear  to  shew  cause.  It 
coaUnot  have  been  intendisd  tiiat  any  person  diS' 
aatfsfied  with  the  determination  or  intmerence  of  a 
Judge  of  a  Connty  Coort,  should  go  befbre  a  learned 
judge  at  chambers,  make  an  e*  parte  statement  of 
Us  own,  and  tbos  obtain  a  writ  of  prohibition  with- 
out any  opportunity  of  explanation  at  aU  from  the 
other  side.  The  subject  was  discussed  in  Se 
ike  Hammeremith  Rent-charge,  where  the  judges 
of  tbe  court  difiered  in  opinion;  but  that  case  was 
distinguishable  from  this.  There  was  also  an  ob- 
jection here  to  the  affidavit,  it  being  entitled  in  the 
Coonty  Court  instead  of  in  this  Com^  and  it  was 
■worn  oefore  a  commissioner  of  Vise  Court  of  Q.B. 
instead  of  a  commissioner  of  this  oonrt.  There  was, 
also,  an  objection  upon  the  merits,  as  In  fact  Ae 
title  did  not,  as  alleged  by  the  other  side,  come  in 
qneation.  Rule  nUi. 
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to  oompd  appearanoe.  

Taosi  v.FABKaa.— Triad  before  tha  Lord  Chief  Baron 
at  thalaat  tittiiiga  for  Ifiddlaeaz.  Verdiot  for  the  pliintHT, 
damat«e  SOOt.  Watm,  0.0.  norad  for  a  rale  to  iheir 
eaoM  why  the  Irerdiot  ihoold  not  be  set  aaida,  tad  a  new 
trial  granted,  on  the  groonds  ot  miidireotian,  axoeinre 
damecae,  and  nirpriaa,  sod  on  an  affidarit.       Oranted. 

KusB  V.  CiUKOBis.— ifod^Km  moved  for  a  nde  to 
coaapote.  Orcmtti. 

Onaaaim  «.  Ci>ibki  and  Vxowj—ImA  moved  fin  a 
tale  to  shew  eaas*  why  tha  jndgment,  tirtfeata;  and  aU 
sabaeqnent  prooeedinn  hareio,  ahontd  sot  be  set  aaide. 
It  speared  that  the  defendant,  Mn.  Clarke,  in  IMO,  then 
being  a  widow  named  Walker,  bad  permitted  her  name  to 
be  naed  by  her  brother-in-law,  one  Jaokaon,  In  carrying  on 


Dram  Ua  crediton.  In  Istt  Jaoboa  diaj^  and  Ihe^ni^ 
neaa  ma  etOl  oanied  on  in  Kra.  WiJker'a  name,  fbr  the 
benefit  of  Jackaon'a  ohUdren.  whoae  mother  waa  theplaln- 
tiCa  iiater,  and  aa  agreement  waa  entared  into  Iwtwaeii 
lbs.  Walker  and  the  pUintiff,  who  olaimed  aa  Interest  ia 
the  bnalnaaa,  that  be  ahooU  eoomeakce  aa  action  acaiaat 
her,  ao  that  the  wbda  of  the  property  might  be  protoeted 
fbr  the  beoeflt  of  Jaakaon'a  children.  The  action  waa  oom- 
menoed,  and  indgmeat  obtained,  although  the  fnnala  de- 
fndant  atatea  ahe  knew  of  no  proceeding  beyond  the  writ. 
In  Igtf,  Mrs.  Walker  married  the  defendant  ClaAe,  and 
they  aoD  continoed  to  carry  on  the  bn^aaa  aa  be- 
fbre. In  18M  the  bnaineaa  waa  aold,  and  now  the 
idalntiff  had  obtained  a  teirt  facUu  to  enable  him  to 
hare  judgment  againat  the  hnaoand ;  no  donbt  the  whole 
tranaaction  waa  Inodalent,  with  a  view  to  dritend  the 
oreditora,  bat  Clarke,  the  koabaad,  waa  ianooent  of  aU 
participation  in  it,  bad  advaaeed  and  last  oonaidarable  Boma 
of  money  in  the  bnaineaa,  and  had  alao  lent  money  to  the 

{>laintiS'.  The  Couar  thonght  that  the  boaband  waa  liable 
br  a  jodgment  obtained  againet  the  wife,  althooj^i  the 
whole  tranaantion  might  have  been  foaaded  in  fraod,  and 
reftaaed  the  mle  accordinriy.  Jtii<<  r(/luad. 

IiUfBisT  V.  BrBiirBB.--JaarMi>  moved  for  a  new  trial,  on 
the  ground  of  miadireetion,  and  that  the  verdict  waa 
against  evidence. 

SnU  hM  gnmUd,  unUu  On  flaim^f  en—nt  to  a 
noiumi. 
Bz.jLiBe.  Joiraa. — Sptmk*  moved  for  a  rule  to  ahew  eaaae 
why  the  maater'a  taution  herein  ahoold  not  be  reviewed. 
OramUd  unUts  ihs  pnHUt  earn  agnt  to  arvomgt, 
Ctmct  V,  BaooKia.— fWld  moved  for  a  iioMogat. 

Bfflued. 
Thsom  e.  ItVOTD^^PtvuHe*  moved  to  readnd  an  order 
of  Flatt,  B.  to  enter  an  appearance,     SuU  moi  gronlttl. 

IitsaauBon  *.  Coox.-4/.  Tkomatoa  moved  to  act  aaide 
verdict  herein,  and  for  a  new  trial. 

To  bt  mtmtiomtd  fo-awrror. 
Lisurr  v.  Ci.i«n.— Tried  at  Oaildhall  on  the  a6th 
Kay.    Verdict  for  the  plaintilT,    damacea  til.    yetdham 
moved  for  a  rule  to  ibew  cause  why  the  verdict  herein 
ahonld  not  be  act  aaide,  and  a  new  trial  granted. 

XwUmUerttmUd. 
Joim  V.  SAvns  and  Ontna.  —  Trover  for  cattle. 
Plea,  not  gnilty.     Verdict  for   plaintUf,    damagea  8M. 
Orave  ihewM  cauae  againat  a  rule  nm  obtained  herein  for 
a  new  trial.    Staiu,  Q.C.  and  X.  Daoito*,  in  anpport. 

Cmr.  adc.vuU. 
WiLUAHS  V.  HoLvswoBTa.—7r«Uy moved  for  arule  to 
ahew  caoae  why  an  order  of  the  judge  oftheOounty  Cooit 
of  Herionethalure,  brought  up  on  awrit  atetrtiorari,  ahonld 
not  be  quaahed.  There  were  certain  ulahita  leaned  againat 
Holdaworthf  the  defendant,  and  a  ahip  belonging  to  him 
had  been  aeiied  under  njltri  faeiat.  A  bill  of  aale  of  the 
ahip  had  previonafy  been  given  tothe  National  Baak,  aa 
aeenrity.  Notioe  waa  given  by  WiOiama  of  this  equitable 
mortgage  to  the  Bank,  and  aubaaqaently  a  aunmona  waa 
obtained  treating  him  aa  an  inten)leader  claimant,  and  aa 
order  made  againat  him  for  the  parment  of  (SI.  ISa. 
coeta.  Suit  nitl  jranttd. 

Smra  e.  Bowau.  Fettpontd. 

SaAT  ».  ViVTAW.— Tried  before  Martin,  B.  Verdiot  for 
the  plaintiib,  damagea  982.  Bwnffref  moved  for  a  rule  to 
ahew  caoae  why  the  verdict  ahoold  not  be  act  aaide,  and  a 
new  trial  had.  X^iutd. 

Ttvn  V.  KliLT.— Tried  in  Hiddleaez,  before  Lord  Chief 
Verdict  for  the  defendant.  Hum^frtjf  moved  for 
a  new  trial,  on  the  ground  of  miadireotion.  J>artt«anf. 
Saturdof,  ITttf  31. 
BtrsT  e.  KxtXT.— ^Ka0mr,  q.O.  moved  in  thia  caae, 
tried  before  the  Lord  Chief  Baron,  ibr  a  new  trial,  on  the 
gronnd  of  miadireetion,  the  question  being,  whether  there 
waa  any  ri^t  of  way,  under  an  agreement  to  certain 
houaea.         Suit  mtt ;  noi  to  go  into  tk*  luw  trial  paptr, 

SLocona  a.  Ltiix. — J.  Snmn  ehewed  cause  agauiat  a 
rule  obtained  to  act  aaide  defendsnfa  verdict,  and  for  a 
new  trial ;  the  cauae  waa  tried  before  tlie  Chief  Baron  in 
Uiddlaaex.  and  waa  an  action  of  treapaaa  for  breaking  and 
entering  the  plaintiira  houae ;  and  aecoadly,  for  an  unlaw- 
ftal  diatreaa,  ft  being  alleged  that  one  jmnt  tenant  oould 
not  alone  distrain,  and  that  there  waa  no  evidence  pro- 
duced by  defendant  that  any  rent  waa  dne  when  that 
diatreaa  waa  taken.  Smmfitf,  Q.C.  in  anpport  of  Uie  rule, 
not  called  upon.  Suit  aiaoJata. 

Pies  V.  WATxnrs.— Joaio,  Q.C.  and  FUld  appMred  to 
shew  cauae  agunst  a  rule  obtained  to  set  aaide  the  verdict 
found  for  defendant  on  the  2ad  iaene,  and  to  entor 
same  for  the  plaintiff  or  for  a  new  triaL  No  counael  appear- 
ingto  support  the  rule.  Silt  dUdunytd. 

HcDSOV  V.  RoBBBis.  Ctur,  ado,  mU, 

Hondam,  June  S. 
8FECUX  FAFEB. 
IbOKUiawAin  e.  Wiarsa.— See  report. 

jHdgmttit/or  Ou  ftttinliff. 
Hbhxw  v.  Bon.— The  Court  aaid  the  facta,  aa  atsted 
in  the  case,  were  too  donbtftil  for  the  decision  of  the 
Oonrt,  and  there  bad  better  be  a  iVno  Mai. 

Cut  and  Omaaa  r.  Rcnoas  and  Onoia.— By  order 
of  Vice-Chaacdh>r  Wigram. 

Xtftrrtd  haeli  to  Viet-CkanctUor,  uuU—  tXt  partitt 
can  arrange. 
CiXtux  and  Ornsa  (Aaaignaea)  v.  Tax  SorrH-ExsRU 

BULWAT  CowTAirx.  Pottfontd. 

Taa  OasAT  Noarmnic  Bahwat  Coktabt  v.  Thb 
llABOHsaraa,  SHamaui,  un>  Locoouraaiu  Bauwat 
OoKTABT.  struck  out. 

Tn  SwAXSXA  Dock  CoxrAar  v.  Lnvnr. 

Pottpontd  till  Weduetdof  Ikt  lia. 

Dicninoa  and  Asothik  r.  Tax  Oiavo  Jcxcnoir 
Oawai  CovrAirr.  Stand  cm-. 

PAirenctiiT  «.  3wrDJ*o.—JPrentiee  moved  for  a  rule 
to  ahew  canae  why  a  rule  of  31st  January  ahoold  not  be 
made  abaolute,  provided  the  defendant  paid  within  one 
week  the  ooata  which  the  Heater,  by  hia  report,  dated  the 
17th  Hay  laat,  waa  of  opinion  he  ought  to  par,  or  in  de- 
fault, why  the  rule  should  not  be  dtacbarged.  llda  waa  an 
ondeCnMd  action  of  slander,  and  a  verdict  paased  for  the 
plaisliff,  damagee  IBl.  A  rule  for  a  new  trial,  on  the 
grooad  that  the  defendant  had  not  instmcted  coonael, 
waa  tiien  moved  for,  and  it  waa  referred  to  the  Maater,  to 
inquire  into  the  facts  of  the  caac,  who  had  reported  Uiat 
there  should  be  a  new  trial,  on  payment  of  tiie  coata  of 


the  ant  by  tha  daftmdaat.  aadlkaktks . 

entitled  to  have  aodt  eoala  repaid  tcUnbrMita 
aeya  of  tha  Comt.  Sab 

3Si—lef,Jmui. 
Tn  AKaaaaATB,  Nomxsaia,  Boam.mlia 
Jincnoa  Baii,wat  ConAwr  a.  PAim^-naa 
acMoB  brooght  to  rsoov>*SSV.I*i.brfcoafc,d 
inatafaneat  of  a  fllth.  It  waa  triad  kdbn  As,  I 
Nottingham,  whan  tlie  plaintifboMaiaadsrati^i 
mle  <iM  had  beaa  obtainsd  to  redan  ten* 
it.  Ida.  WkitAmrwt,  Q.C.  and  Xm*  ahewelcm  1 
and  SUd  in  auppurt  of  the  rate. 

BAMa  «.  BAwa.— The  plaiatiak  had  oMwaiim 
to  ineraaaa  the  vwrdtetby  14BI.  Us.  tht  an  d 
fourth  ciJl,  and  631.  Ua.  the  flrat  tnalalM^M 
call,  or  aa  the  Oonrt  ahoold  direct. 

8An  e.  Bosaaow.— A  rule  xM  hadhseiihWi 
in  thia  to iacreaae  the  verdict  bythe  miM'A 
the  amount  of  the  fbnrth  call,  and  IIU.  lOi.  kmmi 
the  flnt  inatahaaiit  of  the  flflh  ealUoriBSasili' 
Court  should  diraet.  Tka  Covat,  after  bMi|tiip. 
meata,  was  of  oniaion  that  thajadgmmt  tik'mi 
a.  B.  delivered  by  Fattaeoa,  J.iabftiU  Mil. 
Q-B.  waa  qnito  ooarrect,  and  moat  goren  tad  Ws 
caeea ;  therefore,  in  the  ftrst  eaae,        AkUat 

The  two  others,  JUaiM 

Warn  and  Ajroma,  Aaaignaea,  c.  Knun-k, 
Q.O.  aad  SrammtO  appMred  to  ahew  csaiinsaa 
obtained  to  aet  aaide  thepUintiSk'  Teidicl,iiii»a 
trial;  but  the  Court  callad 'upon  JfSfar.BiqLaiCa 
to  eupport  their  mle.  The  plaiatJUk,  itaBiMn 
bankrupt,  sought  to  recover  from  the  dcfesdai  tiik 
of  oertafai  gooda  wUch  the  defndialMoMita 
the  bankrupt  after  hia  baakraptn-,  lad  WaUta 
Thebaakmpt  sot  hating  obtaiiiad  ki>(wtltei>> 
fendant  wiahing  to  aet  up  the  right  of  taolkaiiikjs 
party  in  question,  in  oppoaition  to  tha  aDepdiificil 
badbnst,  or  Ua  aaaigneea,  hot  there  vawnW 
that  otiier  party  in  any  wayiateriiitii|,«i|fw^ 
daim  hia  aoppoaad  right,  rouocx,  CJl.  AioHJ 
Putt,  BB.  were  of  opinion  the  rale  iknlilbtfcM 
HAXnir,  B.  entir^  conenrred,  and  Umarilliti^ 
predaely  aimilar  in  princhde  to  OhUost.  oqira^X 
Adol  341. 

Bairx  a.  Bowxix.  ftr<l»» 

ThvrodaOt  June  S. 

TaOMS  «.  TATTOa.— JTaaMkrw,  fr^  w< Jf 
shewed  eaose  agafaiat  a  mle  oMned  W  "i  ■w^' 
plaintira  verdict,  on  tha  graoad  that  JtvaW 
evidence.-.raaMa,  Q-C.  aad  iZacUai,  aM  •(■« 
Ooort  to  anpport  the  rale.  "^T?!,, 

Stockiok  and  :|>Aauaaiav  BinwirCirin' 
rox.-Fart  heard.  Ai^auneiaHMl'^ 

Fan  aad  Axoma e.  BirrLxaioi.     ^._,. 

Jf^odwtodau.  Jute  4  „ 

Stocks  aad  Others  e.  Tas  Matoi,  HjW'" 
Buaaiassa  oa  laa  Boaocoa  or  Haiou.    ^^ 

KiBK  e.  Urwnr.— Thia  waa  a  de«i«i«»"JJ^ 
ia  an  action  opon  an  award.  Praroei, •r'l^f^ 
port  of  the  demurrer  j  Uierv  were  foof*''^^  ^ 
ther  the  agreement  was  aoficieiitaiB<*'"°  ^ 
enlargement  of  the  time.  3nd,  Tk«  w^f^Tnti 
award,  waa  made  by  Jamee,  whereu  -^  ■""w 
Joeeph.    3rd,  Aa  to  the  conditiao  on 


award,  waa  made  by  Jamee,  whereu  tlf.^JS,  j, 
•      "d,  Aa  to  the  condition  on vW»"  J,, 

e  given  up,  it  ia  <»*««,'iVJa* 

atranger,  whid  cannot  be  inlbreed.  ^*'' 
mode  of  etsting  the  breach.    -Pa^^"*!^.  hk 


Judgment  fir  Ikoplaintif  on  ^t^jS'Ji» 
l^endlit  <m  OiMcoiS,  a.  lci"^!Zli 
dor$mont,*ntarginjtktlimfir»^^^ 

Cauaw  ».  JiwEnrsoK.— £«A  >«  "J!f!iLa» 
urrertothereplicatioo.  Baddili}  a^^^ 
■"■■' ■=-"-  rati-* 


mnrrer 

port  hia  replication. 
Nicaou  and  Otxaxa  «.  Duos. 


Beported  by  0.  J.  B.  Basiatsr,  &qj«»»»^ 

Teniae,  Bairiater*t-L»»- 


EBBOB  FBOM  THB  KXCHB3P» 
Lord  Campbell.  CJ.  P*"f£mi 
BinoK,  MAOLa,  Wiohtiiak,  sad  W»» 


Thb  Ambbboatb  Railwat  Cow«" 

NoBClirFB. 

Action/or  <Mttt--hit(i^^^^ 
A  jotnt-eloci  eompanp  haeint  t^utU*^ 
ipon  U,  fnemiir,,  mafmehe  t^J^el 
iMtalment,,  prorndtd  '*«  "*l',^ii*- 
exceed  the  eJ^  for  uihich  the  «-»** 
rifed  <o  make  a  eingle  ""•,,__—«»(*& 
Semble,  that  in  tuckacattthtrejf^,i,f^ 
fnture  of  tharee  for  "OV'WTfVj. "w  lnP 
eection  qf  8  Viet:  c.  16,  aafi  '*«  «* 
payment  if  the  last  i»»'«'"*r-  n«i  »*• 
This  was  an  action  of  deW  W'^^i^wi 
Piear-Never  indebted;  t^**  ,*f  wTSt'' 
nota  holderof  shares;  aad  thsttne  "" 
ade  modo  elformd.    _        ^^  Aat  •  '^w 
At_the  trij'the  plaintiff  I^rlX^Hl^ 


made  modo  elformS. 

At  the  trial  the  pl-r— .-.fc.MijiBre.-^  „ 
1/.  15s._per  share  on  e^^JO^*^^  i^ 


the  defendant  in  the  company  na"  j^,j«(* 
the  company,  and  made  P«J?°,'' "Lite  <** 
The  calls  had  been  oade as  foUT^,  iJAg 
of  U,  15s.  per  share,  m»d,«  ll^rSue,  oa*? 
able  by  two  mstalments,  15s.  p««rS« » *II 
of  February  then  next,  and  II.  lf^>  joi  per*» 
of  May  then  next ;  the  5A  «»»^  "•  ^  W^ 
made  the  22nd  of  August.  ^^uJ^atOi^ 
iostalments  of  15s.  per  shwe,  on  w^  j„0i«r 
then  next,  and  15s.  on  the  5riiii<l*^ 
next.    At  the  trial  the  learned  J"*" 
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t  case  fn  &e  Court  of  Ex.  wUdi  WM  rappoied  to 
-e  decided  that  calli  made  payable  bjr  iutalmenti 
«    iUenl.  dineted  the  ivrj  to  find  a  verdict  for 

defendant.  To  this  ruling  the  idaintiffs  tendered 
til  of  exceptions. 

VMtehurwt,  for  the  pUdntifi.— This  qaestion  has 
Bady  been  decided.  In  the  case  of  The  Areki- 
t^r  JFHre  and  Life  Office  t.  Wibm  the  Conrt  of 
B.  derided  that  calls  in  this  form  were  legal, 
e  call  there  was  made  upon  a  danse  in  the  deed, 
>ted  verbatim  from  the  statute,  and  Campbell,  C.J. 
Id  that  Uie  calls  were  good,  and  on  a  motion  for  a 
<r  trial  the  Cimrt  refiiwd  the  role. 
TVUntore.  for  the  defendant. — ^Wonld  not  refer  to 
ir  of  the  groands  that  haTe  been  bronght  nnder  the 
<tioe  of  the  Court  in  die  prerioos  cases.  He  con- 
ided  that  the  call  and  toe  action  upon  it  was  a 
-jatore  of  the  8  Vict,  c  16,  and  ooola  be  good  on- 
a  it  possessed  all  the  ingredients,  and  was  subject  to 
.  the  inadents  which  the  Legislature,  at  the  time 

making  tbe  Act,  contemplated  should  belong  to  it 

c.  21  of  8  Vict.  c.  16,  gives  the  railway  company 
e  power  to  make  the  calls.  In  the  case  of  the 
ocAifecfa'  Fire  rntd  14fe  Qffiet  r.  Wilum,  there 
Ha  no  qaestion  of  the  sort;  it  was  impossible  the 
>art  should  come  to  any  other  conclusion  than  it 
J,  taking  sec  21  by  itself.    It  says  that  a  call  shall 

xnade  at  snch  a  time,  and  in  sudi  proportions,  as 
B  company  shall  think  fit.  The  company  in  that 
se  took  the  words  of  that  section,  but  it  took 
thing  further.  There  are  subsequent  sections  of 
is  Act  operating  on  the  question.  Bees.  23,  25, 
d  29  cannot  come  into  operation  at  all;  they  will 

qnite  snperflaoas,  soppoaing  the  payment  is  to  be 
ide  at  more  times  than  one.  In  sec.  23  there  is  a 
owiaion  to  this  effect :  that  if  before  or  on  the  day 
pointed  for  payment  of  the  call  any  shareholder 
>  not  pay  the  amount  to  which  he  is  liabl^  snch 
areholder  shall  be  liable  to  pay  interest  for  the 
Dae  at  the  rate  allowed  by  law  from  the  day  ap- 
■anted  for  the  parment  thereof  to  the  time  of  the 
taal  payment.  It  is  quite  obvious  that  that  section 
ntemplates  but  one  payment;  for,  assuming  the 
rectors  hare  tiie  power  of  splitting  calk  into  instal- 
enta,  they  may  do  it  to  an  indefinite  extent ;  and 
^o  is  to  determine  which  is  the  amount  on  which 
10  defrralt  accrues. 
BAavli,  J.— It  applies  to  each  instalment. 

X«rd  Camfbbu.,  C.J. — I  see  no  difflculty  ia  ap- 
tying  these  sections.  The  words  are,  "do  not  pay 
le  amount  of  anr  call,"  not  "the  portion  of  any 
dl."    It  is  the  whole  call  for  which  he  ia  liable. 

'Maoli.  J.— The  words  are,  "  the  amount  of  the 
all  for  whidi  he  is  liable."  Itistheamonntforwhich 
>e  is  liable.  The  same  difficulty  arises  in  sec.  25,  and 
nc.  29,  the  latter  section  provides,  that "  if  any  share- 
lolder  &il  to  pay  any  call  payable  by  him,  together 
vith  the  interest,  if  any,  that  shall  have  accrued 
;bereon,  the  directors  at  any  time,  after  the  ezpi- 
stion  of  two  months  from  the  day  appointed  for 
jayment  of  snch  call,  may  declare  the  share  in  re- 
ipect  of  which  such  call  was  payable,  forfeited." 
Vow,  how  is  it  possible  to  distinguish  what  is  the 
lay  appointed  for  the  payment  of  the  call .'  It  may 
M)  the  last  day  for  payment  of  the  last  instalment. 

Ixnd  Cahpbsu,,  C.J. — Yes;  it  may  be  that  there 
B  no  forfeiture  until  the  last  day  for  payment  of  the 
ast  instalment  has  arrived.  If  you  give  it  that  in- 
erpretation,  of  which  it  is  clearly  susceptible,  the 
lifficulty  is  removed.  There  is  no  difficulty  in  this 
Taat;  there  must  be  a  Featre  de  novo. 


BAZXi    ooumT. 

Beportsd  by  T.  W.  Sinrsns,  Eaq.  of  the  Middle  Temple, 
Barri8t«r.«t.ldiv. 

(Before  Mr.  Justice  Wiobtman.) 

Friday,  May  30. 

Reo.  e.  Booth. 

Pracedendo  efler  the  deeiiion  of  thii  Court  upon  a 

can  reserved  from  the  Seuione. 
Upon  on  appeel  to  the  Seitiotu  agaitut  a  tummary 
eramWioit,  the  eonvietiOH  teas  qwuhed,  m^jeet  to 
a  em.  Upon  the  argument  apoa  the  ease,  this 
Court  affirmed  the  eonvietion,  whereupon  upon 
motUm  a  procedendo  vae  directed  to  carry  back 
the  eon  to  tie  Seitioni,  in  order  that  the  eonvic- 
Hon  May  6e  enforced  purtuant  to  the  U  tc  12 
rie(;e.  43,*.  27. 

In  this  cose  an  appeal  had  been  tried  at  the  Ses- 
skma  againrt  a  conviction  of  justices,  under  the 
17  Geo.  3,  e.  26  (Wonted  Act),  upon  whkh  the 
conviction  was  quashed,  subject  to  a  ease.  Upon 
the  cue  being  brought  np  and  argued,  this  Court 
confirmed  the  oiigiiul  conviction.  By  the  11  &  12 
Vict  c.  43,  s.  27,  It  is  enacted,  "  that  aftelr  an  appeal 
aonistsnTsnehconvictioD,  or  order,  as  aforesaid, 
shsll  be  decided,  if  the  same  shall  be  decided  in 
(annir  of  the  respondents,  the  justiee  or  justices  who 
made  luch  conviction,  or  order,  or  any  other  justice 
of  the  peace  of  the  same  county,  ridin([,  division, 
liberty,  city,  borough,  or  place,  may  osne  audi 
wamat  of  distress  or  commitment  as  aforesaid  for 
execution  of  the  same  as  if  no  such  appeal  had  been 
bnnght" 


Piehering  now  moved  for  a  rule  for  a  writ  ctmrO' 
eedendo,  to  take  the  case  bade  again  to  the  Seoions, 
in  order  that  the  conviction  may  be  enforced  pur- 
tuant to  the  foregofaig  enactment  [Reg.  v.  lauh- 
worth,  2  New  Sees.  Cas.  415.)         Sale  abtolute. 

Monday,  June  2. 
(Before  Mr.  Justice  WtoBnt an.) 
Sao.  V.  Thb  Guat  NoBTaaaN  Bailwat  Com- 
pany, ar  parte  Wabu. 
Rule  nisi  Jor  a  mandamus  to  a  railway  company, 

commandiM  them  to  ttffix  their  corporate  teal  to 

a  deed,  or  to  mate  a  road. 

Hoggin*,  moved  for  a  rule  for  a  mandamiut  to  be 
directed  to  the  Great  Northem  Railway  Company, 
commanding  thmn  to  make  a  certain  road.  It  ap- 
peared that  this  company  reqniring  for  their  line 
certain  portions  of  land  bdongiiig  to  Mr.  Ward,  they 
gave  the  leqnisita  notice,  and  It  was  omei  that 
ther  should  pay  for  the  saiiae  the  snm  of  1,^5;.  and 
make  a  certain  road  to  the  Boston  station.  A  deed 
was  prepared  embodying  these  terms,  which,  how- 
ever, hsLS  never  had  the  seal  of  the  company  affixed 
to  it;  and  to  which  they  have  dedined  affixmg  their 
sea],  on  the  ground  that  there  are  certain  difficulties 
with  reference  to  the  road  which  prevent  their 
complying  with  their  arraiuement  in  reference 
thereto.  The  land  of  Mr.  Ward  was  t^en  posses- 
sion of,  and  duly  paid  for,  and  he  now  seeks  oy  this 
motion  to  compel  the  company  to  perform  their 
undertaking  with  reference  to  the  road. 

WiGHTMAN,  J.— The  making  of  the  road  appears 
to  have  been  a  part  of  the  private  arrangement  with 
Mr.  Ward,  for  the  breach  of  which  he  may  have  Us 
action;  it  is  hardly  within  the  scope  of  a  numdamtit. 

Hoggins.  —The  difficulty  with  reference  to  an 
action  is,  that  the  company  have  never  affixed  their 
corporate  seal  to  the  deed. 

WiGBTMAN,  J.— The  aumdamiM  might  then  be 
to  requue  them  to  affix  their  seal.  The  writ  may  be 
in  the  alternative,  eithor  to  make  the  road,  or  to 
affix  their  seal  to  the  deed. 

Rule  nisi  accordingly. 

Reg.  «.  Wilson  and  Anothbb,  Justices  of  Kent 

Rule  nisi  to  Justices  to  atgudicate  upon  a 

complaint. 

Raymond  moved  for  a  rule  (under  sec.  5  of  the 
11  &  12  Vict,  c  44),  calling  npon  two  justices  of 
Kent  to  proceed  to  convict  the  South-Eastem  Rail- 
way Company  nnder  sec.  57  of  the  8  Vict.  c.  20 
(Railway  Clauses  Consolidation  Act).  It  appeared 
that  an  information  had  been  laid  against  the  com- 
pany by  a  Mr.  Davis,  who  claimed  to  have  a  right  to 
do  so  as  being  a  person  within  the  meaning  of  the 
said  57th  section.  At  the  hearing  the  foots  of  the 
case  were  not  disputed,  but  it  was  argued  that  Mr. 
Davis  was  not  a  person  within  the  meaning  of  the 
above  section,  and  therefore  not  empowered  to  lay 
the  information.  The  justices  having  doubts  upon 
thiapoint,  refused  to  adjudicate. 

WiGHTMAN,  J.— I  have  no  power  to  direct  the 
justices  to  dedde  the  case  in  a  particular  way.  If 
thev  had  refused  to  hear,  I  could  have  ordered  them 
to  do  so. 

Jtoinnoad.— The  facts  were  not  disputed.  They 
refused  to  a4)udicate,  it  being  represented  to  them 
that,  if  they  declined  to  do  so,  the  case  could  be 
anued  in  this  court  Reg.  v.  Charlesworth,  2  Low, 
M:  &  P.  117,  is  in  point 

WioBTMAN,  J. —  That  was  an  application  to 
compel  justices  to  adjudicate.  I  think  in  this  case 
joa  may  have  a  rule  nlling  upon  the  jnstioes  to  ad- 
judicate. Rule  nisi  accordingly. 

TSiesday,  June3. 
(Before  Mr.  Justice  Wightman.) 
&r|)ar/e  The  Trustees  of  Thomas  Lovbland,  Esq. 
Rule  for  a  mandamus  to  parishioners  to  assemble  in 
vestry,  and  do  certain  acts. 
Watson,  Q.C.  on  a  former  day  moved  for  a  rule 
callinf  npon  the  trustees  and  the  vesfary  of  St  Marv, 
Islington,  to  shew  cause  wh^  a  mandamus  should 
not  issue,  commanding  them,  m  case  they  have  fonds 
in  hand,  to  pay  over  to  the  trustees  under  the  will  of 
the  late  Thomas  Loveland,  Esq.  the  interestdue 
upon  certain  church  debentures,  or,  in  tixo  event  of 
thdr  not  having  such  fimds,  to  take  all  necessary 
steps  to  levy  a  rate  to  raise  tike  amount  It  appeared 
that,  under  the  5  Geo.  4,  e.  125  flocal),  powers  were 
given  to  the  parish  of  St.  Mary,  Islington,  to  build  a 
-church,  and  to  raise  for  that  purpose  the  snm  of 
12,000/.  upon  security  of  certain  rates  to  be  raised 
for  the  purpose  of  paying  the  interest  Mr.  Love- 
land,  in  his  lifetime,  bad  lent  for  the  above  object 
the  sum  of  7,000/.  the  interest  in  respect  of  which  for 
&e  last  half-year  has  remained  unpaid,  the  vestry 
reftising  to  make  any  rate  for  its  payment. 

His  LoBoaHtP  npon  these  facts  foeKng  some  diffi- 
culty in  directing  a  mandamus  to  so  uncertain  and 
undefined  a  body  as  the  inhabitants  generally  of  a 
parish,  whom,  in  the  event  of  disoMdienoe  to  tiie 
writ,  could  not  effectually  be  proceeded  against 
desired  the  motion  to  be  renewed,  tiiat  some  autho- 
rity (if  any  exists)  might  be  adduced  for  tike  applica- 


VTaison  aeeordingly  to-day  renewed  his  apidiea- 
tion,  and  dted  Rex  v.  Wis,  2  B.  &  Ad.  197  (and  the 
authorities  in  note  c,  199),  in  which  the  Court  granted 
a  mandamus  to  the  inhabitants  of  a  parish  liable  to  ' 
contribute  to  the  churdi-rate  to  meet  and  assembl* 
together  with  the  minister  to  elect  churdiwardau. 

Upon  this  his  Lordship  granted  a  mle  for  a  man-  ' 
damus  for  the  inhabitanta  to  meet  in  vestry,  and  to 


take  all 


steps  to  pay  the  amount  due. 

Rule  nisi. 


Wednesdai/,  June  4. 

(Before  Mr.  Justice  Wightman.) 

£ryar/e  Ralph  Hclsb. 

Exhibition  of  articles  cf  the  peace. 

Cleasbymofei,  on  the  behalf  of  Mr.  Ralph  Hulse, 

for  leave  to  exhibit  articles  of  the  peace  against  Mr.  : 

Wi  Iliaa  Spencer  ToUemache,  a  justice  of  the  county 

of  Hereford,  for  using  threatening  langnue  toward! 

him,  from  whidi  he   has  reason   to   fear  fntoia 

violence.  Articles  exhibited. 

Rbo.  v.  Thb  Matob  and  Council  or  thb 
Boaoi;oH  or  Saltfobo. 

Mandamus  to  a  town-council  to  elect  aldermen. 

Orompton  moved  for  a  rule  calling  upon  the  town- 
council  of  Saltford  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  elect  four 
aldermen  in  the  place  of  four  who  should  have  gone 
out  of  office  on  the  9th  of  November  last  The  facts 
of  the  case  were  similar  to  those  stated  in  the  case  of 
Reg.  V.  Tlte  Town-eouncil  of  BraMord,  16  Law  T. 
372. 

Leeming  appeared  on  behalf  of  the  corporation  to  ' 
consent  Rule  absolut*. 

Rx  parte  HrnK. 

Rule  for  a  certiorari  to  remove  a  conviction  in  order  ■ 
to  quash  same. 

Hawkins  moved  for  a  mle  for  a  certiorari  to  re- 
move into  this  Conrt  a  conviction  of  justices,  and 
also  an  order  of  Quarter  Sessions  confirming  the 
same.  The  conviction  in  question  was  before  certain 
joatices  of  Kent,  under  sec  3  of  the  1  &  2  Wm.  4, 
c.  32,  and  the  defendant  was  fined  5s.  Against  this 
conviction  the  defendant  appealed,  and  at  the  trial 
the  conviction  was  affirmed.  The  conviction  adjudged 
the  defendant  to  pay  the  fine  of  5s.  "  to  be  paid  ani 
applied  according  to  law."  By  sec.  21  of  the  5  *  6 
Wm.  4,  c.  20,  it  is  enacted  that  the  penalty  imposed 
by  the  first-named  statute  should  thus  be  applied— 
one-half  to  the  informer,  and  the  other  h^f  to  the 
overseer  of  the  poor,  or  some  officer  (as  the  con- 
victine  justice  or  justices  may  direct)  of  the  parish, 
township,  or  place  in  which  the  offence  shall  have 
been  committed,  Ac. 

It  waa  now  contended  that  the  conviction  was  bad, 
inasmuch  as  it  did  not  spedfy  to  whom  the  penatta' 
was  to  be  paid.  {Chaddock  v.  Wilbraham,  5  C.B. 
645.)  BmU  niH. 

Saturday,  May  31. 
Rbg.  e.  The  Rev.  —  Sale. 
&r  ;Mir/e  Tretob. 
Rule  nisi  for  a  mandamus  to  a  vicar  to  admit  a 
chaplain  duly  appointed  to  his  office. 
Cowling  moved  for  a  rule  calling  npon  the  Rev. 
Mr.  Sale,  the  vicar  of  the  parUh  of  Sheffield,  Yoric- 
shire,  to  shew  cause  why  a  mandamus  should  not 
issue  commanding  him  to  admit  the  Rev.  Mr.  Tre> 
vor  to  the  office  of  one  of  the  chaplains  of  tiie  parish 
church.  By  a  charter  of  Mary,  certain  church  bnr- 
geases  were  empowered  to  elect  three  chaplains,  and 
as  often  as  they  should  die  or  be  removed,  such  bur- 
gesses were  to  elect  others.  In  April  1850,  one  of 
these  chaplains  died,  whereupon  the  church  bur- 
gesses nroceeded  to  dect  another,  aamdy,  lib.  Tn- 
vor,  who  was  duly  licensed  by  the  Archbishoo  of 
York,  and  who  presented  himself  to  the  then  near, 
the  Rev.  Mr.  Sutton,  to  officiate  in  the  pariah.  Mr. 
Sutton,  however,  from  some  difference  upon  a  point 
of  doctrine,  reftised  to  permit  him  to  officiate.  Some 
time  since  Mr.  Sutton  died,  when  the  present  vicar, 
the  Rev.  Mr.  Sale,  was  inducted  into  the  living, 
whereupon  Mr.  Trevor  again  presented  himself  as 
ready  to  perform  the  duties  of  his  office,  but  was 
likewise  prohibited  ftt>m  so  doing  upon  tiie  same 
supposed  ground.  Under  these  drcnmstances  the 
present  application  was  made.  (Bum's  Ecdes.  I«w, 
tit  "  Chapd,"  pp.  305,  306.)  Rule  nisi 

BUSUrSSS  OF  THE  WBBE. 


rridc^,  Jfiqr  30. 

BiAtrcLaBK  «.  HoOE.— In  error.  T.  Jam  moved  Ibr  a 
mle  cftUins  u^n  the  plaintiff  in  error,  to  shew  osate  vhy 
an  order  of  a  judge  ibould  not  be  mcinded.     Suit  mui. 

BicHAxnsoir  v.  fiaxr. —AtHrrton  moTed  for  a  mum. 
damut  to  examine  oertaln  wUneaaea  at  Msdrsa,  and  for  a 
oommiaaion  to  ezamine  other  witnesses  at  the  Msnritina 
and  Barbadoea.  XuU  aM, 

Bxa.  on  the  Froaecntion  of  Wntna  >.  Oaiuion.— 
3%ddle»ioiu  moved  for  a  procedendo,  to  oarrj  baok  thia 
indictment  to  the  Central  Criminal  Court,  on  the 
gronnds,  lat,  that  inanffloiant  bail  had  been  pat  in ;  and, 
Ind,  that  the  learned  jndgs  had  baen  indnoed  to  grant  the 
leitim'mi  upon  a  statement  of  iaots  which  wan  ontme. 

SuUiM. 

Xxpartt  Allcocx^— 5<jrawar  moved  for  a  writ  of  sMa- 
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I  to  b«  OneUi  to  the  York,  ITewgHtle,  laa  Ber- 
wick Biihr»r  OoaipMT,  conunuidiog  tb«m  to  iaaue  their 
ntfmit  to  tae  Sheriff  of  Durham,  to  famiiion  ft  jnry  to 
Mnv  eonpemation.  Suit  itui. 

Mt  BmasoK.— JTiHnHM  mond  for  >  nde  for  •  writ  of 
noUhitioa,  to  be  (Ureetod  to  the  jod(e  of  the  Connt^ 
Court  ftt  WhitechMMl,  reatr«iiiiiij(  hiin  from  further  pro- 
Wilting  ia  »  eertain  plaint,  under  •««.  132,  of  the  9  ft  10 
l^ot.  c.  96,  on  the  ground  that  the  title  to  land  came  into, 
queation.  MuU  nisi. 

Bie.  on  the  Proseention  of  Bmrs  e.  Tn  EAsraiir 
Uinoir  Railwit  Coicrxmr.— .TanKt,  Q.C.  moved  for  ft 
nUe  to  aet  aaide  the  award  herein,  on  the  ground  that  the 
award  ia  not  final,  and  does  not  adjodioato  upon  all  mat- 
ten  in  difference  between  the  parties.  Jiule  niti. 
Titetdaji,  Jsm  3. 

Sz  parU  Tk»  Lonwir  OistisBT  CoxraHT.— 2r.  SiU 
moradfor  arale  calling  upon  the  judge  of  the  Middlesex 
Conntj  Court,  holden  at  Brompton,  and  alao  upon  Thomas 
Lenatead,  to  ahewoaaae  why  a  Moftittmax  should  not  iasne, 
commanding  the  eaid  judge  to  adjudicate  in  a  certain 
aefion  brought  hj  the  said  oompaoy  against  the  said 
Thomaa  Lenstoad.  It  appeared  tnat  the  defendant  had 
•gread  with  the  (plaintiin  for  the  supply  of  a  certain 
quantity  of  gas  at  a  certain  prioe,  and  a  sum  of  3/.  baring 
Deoome  due,  the  plaintiffl  brought  an  action  for  its  re- 
oorerr  in  tha  Brompton  Connty  Court.  At  the  hearing  the 
defendant  set  op  aa  a  defence  want  of  jurisdiction  in  the 
jndga  to  hear,  maamocb  aa  the  prirata  Act  of  the  gaa 
company  am^wered  the  companT  to  recover  debts  ondar 
S07.  nelore  a  joatioa.    The  judge  being  of  opinion  that  his 

iorisdiction  waa  thereby  ousted,  remsed  to  adjudicate. 
't  waa  now  contended  that  he  waa  wrong,  and  that  the 
elnasin  tha  Aot  did  not  daprira  tha  oompany  of  thair 
ooouaoa  kw  right  of  bringing  an  aotion,  bat  gave  them  aa 
Mwimnlatira  camedy.  BuU  turn, 

W9Jn«$tt<Ut  Jaaa  4. 
Whllucs  p.  Dib. — Frameit  moved  for  a  rule  under  the 
48  Geo.  S,  0.  46,  s.  4,  calling  npon  the  defendant  to  shew 
oaase  why  he  should  not  pay  the  oosta  of  this  action.  This 
waa  an  action  bronght  upon  a  judgment,  the  debt  in  the 
original  action  being  under  ioi.  The  defendant  had 
pleaded  mU  iitl  record.     ISlattr  t.  Xackn,  19  Law  J. 

ssTap.)  X»U  nU. 

Thurtdof,  Jaw  6. 
Biowir  T.  CoujXB.— JiHKs,  Q.C.  raored  for  a  rule  to 
enlaige  the  time  for  making  the  award  herein,  or  that  the 
tMoiiDBj  be  referred  back  to  the  arbitrator,  he  having 
oadNad  to  enlarge  the  time  ibr  making  liii  award,  and 
hsfiog  made  it  after  the  time  had  ezpire£        iiais  aif<. 


Vio>.0>Aiion.u>B  EirieBT  BBCca'a  Corar,  reported  by 

G.  B.  Alunm,  Esq.  Barriatar-at-Law. 

CMttt  01  BixnvROT,  Lonmv,  reported  by  Joaa  A. 

FonLUiQTn,  Baq.  Barriator-at-Law. 

Com  n  BancBiTnOT,  Dtrauv,  reportad  by  J.  iMxt, 

Btq.  Barri«ter-«t-L«r, 

COiniT  OF  BANKRUPTCY.  BASINOHALL- 

STREET. 

Thunday,  Map  29. 

(Before  Mr.  Commiasioner  GouLBVSir.) 

£jr  parte  Bediord,  re  BsoroM. 
JurudietioH — DUeharge  o/bankntpt. 
The  Cowl  qf  Bankrmtcy  alone  hat  juritdietion  to 
order  a  hankrvpit  dUeharge  from  custody. 
A  bankrupt  who  was  arrested  bg  virtue  of  a<x. 
aa.  lued  out  bg  a  creditor  who  obtained  a  eerli- 
Jieate  t/f  prow  under  see.  257,  it  entitled  to  hit 
dit^harge  mter  h»  hat  been  in  prison  twelve 
nontht,  although  he  hat  not  pasted  hit  but 


SamUe,  that  at  the  tMpiration  qfthe  twehe  months 

ihe  Moler  ought  to  take  notice  qf  the  statute  and 

Mteharge  the  prisoner. 

At  the  last  examination  the  bankn>i>t  was  ad- 
jouned  line  die  without  protection  ;  on  that  occasion 
a  oreditor  applied  for  a  certificate  of  proof  ander 
aee.  257.  (Sched.  B  a.  Bankrupt  Law  ConaoKda- 
tion  Act.)  He  then  sned  out  a  writ  of  ea.  ta. 
in  the  Ex.  under  which  the  bankrupt  was  ar- 
reated,  on  the  22nd  of  April,  1850.  There  waa  no 
other  detaining  creditor,  and  the  bankrupt,  having 
been  in  priaon  up  to  the  preeent  time,  he  now  ap- 
plied fbr  Ilia  diaenarge. 

Ifaylor,  for  the  bankrupt,  relied  on  aee.  259,  (a) 
and  quoted  Walker  t.  Bdtnondson,  20  L.  J.  186, 

aB. 

Ob/et,  aolidtor,  contrii.— The  bankrupt  has  as  yet 
fonlahed  no  accounts  to  his  assignees,  thon^  he 
liaa  b»d  ample  time  to  do  so.  He  is  in  the  same 
poMon  as  when  he  was  arrested,  and  is  therefore 
iMt  entifled  to  his  discharge. 

Hr.  Commissioner  OoDLBtmit  (after  having  coo- 
luUed  Mr.  Commissioner  Holroyd).— This  case  is  to 
be  diseOBSed  wholly  on  sec.  259,  which  most  be  con- 
■tmed  to  mean,  tlut  where  a  bankrupt  has  been  in 
niaon  for  a  leaa  period  than  a  year,  he  shall  not  be 
tUiebarged  without  the  order  of  this  Court,  but  tliat 
gfterthe  year  has  expired  he  is  entitksd  to  be  set  at 
Eberty ;  and  it  is  questionable  whether  the  gaoler 
oo^t  not  to  take  notice  of  the  statute,  and  discharge 
Ua  Drisoner  wlien  the  period  of  imprisonment  nt 
Cora  in  the  statute  has  expM,  without  any  order 
from  tUa  Court.  Myopmion  is  founded  on  the  fol- 
lowiBg  reasons :— 1.  This  Aet  ought  to  be  construed 
lUbertatis,  in  conformity  with  the  opinion 


(a)  "If  an bankrapt  Aall  ba «ak«i  in  anoaUon  after 
the  taflaal  of  pntaotion,  or  after  tha  rafkaal  or  anspaaaiaB 
ef  his  aartiacata,  ha  akall  aot  ba  diaehaigad  ftom  saek 
iimaiUya  oatO  ha  ihaU  hara  been  in  priaon  for  tha  ftUl  of 
oa*  fiai^  aaaapt  by  oidn  of  tha  Ooort." 


expressed  by  Lord  Teaterdeo  in  Z,«imt  ▼.  Merelmtd, 
2B.&A.64.  2.  This  is  the  first  aoactment  in  which 
the  general  principles  of  the  bankrapt  kw  hare  baan 
interfered  with.  Up  to  the  time  when  this  statute 
came  into  operation,  a  creditor  waa  obliged  to  elect 
whether  he  would  prove  under  the  bankruptcy,  and 
abandon  all  other  remedies  against  the  bankrupt; 
but  now  having  proved,  and  even  received  a  divi- 
dend, he  can,  under  certain  dicomstancea,  arrest  the 
bankrupt.  The  power  of  detaining  the  banlu-npt  in 
priaon  ought  to  have  a  Umit  3.  The  prooeas  under 
whidi  the  bankrupt  is  in  custody,  in  iact,  oommencea 
in  this  Court  by  virtue  of  the  certificate  of  proof, 
although  the  intervention  of  anotiier  Court  is  after- 
wards requnred.  This  Court  is,  therefore,  the  proper 
tribunal  to  order  the  discharge  when  the  terms  of 
tlie  statute  have  been  satisfied.  4.  It  has  been  de- 
cided in  Walker  v.  Bdmondmm,  thatthe  Consolidation 
Act  transfer)  all  the  jurisdiction  aa  to  the  bankrupt's 
discharge  when  he  has  been  taken  in  ezecutioD  to 
thia  Court.  I  will,  therefore,  order  the  diaeharge. 
No  iiqustice  can  follow,  for  this  Court  has  bow  the 
power  to  compel  him  to  furnish  aatlsbctory  accounts. 
Ordered  that  the  bankrupt  be  discharged. 


IMiO&VJBJIT    OOVST, 

BapoTted  by  Davis  CiTO  Maobib,  Baq.  of  the  Uddla 
Temple,  Barristor4t-Law. 

Wednesdag,  May  li. 

(Before  the  Chief  Commissioner  Rbtkou>8.) 

PHOTECTION  CASE. 

Re  Hknrt  Hkrrick. 

Costs  of  opposition, 

A  petition  being  dismissed  at  insolvent i  reguest  the 

costs  qf  opposition  were  allowed  out  qf  money  in 

Court  belonging  to  the  estate. 

This  insolvent,  an  officer  of  the  defonct  Palace 
Court,  came  up  npon  an  adjourned  examination  upon 
his  interim  order  for  his  final  order. 

Cooie  opposed  on  behalf  of  a  creditor.  The  peti- 
tion was  med  so  long  ago  as  February  1849,  when 
the  insolvent  propMed  to  set  aside  50/.  a-yeor  for  his 
creditors.  He,  under  that  arrangement,  paid  into 
Court  25f.  as  one  half-year's  instalment  of  the 
amount.  The  Court  being  abolished  the  payments 
ceased.  The  case  stood  over  from  time  to  time  to 
await  the  result  of  the  application  to  the  Lords  of 
the  Tteasniv  for  compensation  for  the  loss  of  his 
situation.  In  January,  this  year,  the  insolvent  had 
received  53/.  as  the  amoant  of  one  year's  compensa- 
tion. Hs  had  not  Inquired  whether  he  waa  to  re- 
ceive 53/.  a-jear  regularly.  He  was  unable  to  ob- 
tain a  situation,  vid  had  a  wife  and  four  children  to 
support.  He  wks  not  willing  to  offer  anything  to 
his  creditors.  The  insolvent  asked  for  the  dismissal 
of  his  petition.  Cooke  bad  no  objection,  but  doubted 
whether,  aa  there  was  money  in  Court,  it  could  be 
done. 

The  CRiir  Commissioior  thought  he  had 
the  power  to  dismiss  the  petition,  granting  upon 
Cooie'i  application  the  costs  of  opposition  out  of 
the  25/.  in  Court. 

Petilion  dismissed :  costs  qf  opposition  attowed 
out  qf  money  in  Court. 


■am  vrtit*. 

COURT  OF  QUEEN'S  BENCH. 

Baportad  by  W.  PaTBBSoir,  Esq.  Barriater-at-Law, 

Brrrmas  or  lokdon  aftbb  basteb  txbh. 

Tuesday,  May  20. 

(Before  Mr.  Justice  Erlk.) 

FbNNBLL   v.    PiMDBIl. 

Seie  by  sample— Broker's  bought  and  told  note— 

Parol  evidtnee  ^  salt. 
Where  the  parliet  to  the  contract  have  not  con- 
stituted the  bought  and  sM  notes  the  contract : 
Held,  that  the  contract  may  be  proved  by  parol, 
and  the  bought  note  ligntd  by  the  broker  may  be 
evidence  qf  tha  contract  to  satiny  the  itatute  itf 
fraud*. 

This  was  ao  action  on  the  ease  for  breaeh  of  war- 
ranty. The  declaration  alleged  that  tlie  defancbnt 
add  fo  the  plaintiff  twenty  tons  of  ehichory,  war- 
ranted to  be  equal  to  sampis,  wbereoa  the  ehichory 
waa  of  an  inferior  deaeription,  and  not  eqwd  to  the 
sample.  Pleas :  first,  not  guilty,  and  second,  a  tia- 
verse  that  the  plaint  bought  the  ehichory  of  tha 
d«reiidaot,mo<foe<ybnn4.  Issnas  thereon:  it  m- 
peered  frotn  the  evidence  that  the  dafeodaat,  who 
resided  at  York,  wrote  the  foUowing  letter  to  Hr. 
Baigon,  a  biaka  in  London : — 

"Yoric,2Sth  June,  1850. 
"Sir,  — Mesar*.  Battaifield  and  Cbrke  have 
handed  your  latter  orar  to  me  reapeotiiig  drichory. 
I  can  omr  you  any  qaaatity,  ftxna  five  to  fifty  tan, 
at  23/.  10s.  par  ten,  deSvorad  free  ea  boaid  vessel 
or  railway  statioa,  wUeh  is  a  price  worth  notiee. 
I  ssnd  yon  a  sample  fn  railway,  whiefa  yen  will 
reoaive  shortly  after  this.  Yea  will  please  see  year 
fHend,  and  get  him  to  decide  as  soon  as  possible,  aa 
I  have  not  Offend  at  thia  pcioe  before.  I  shsU  hasp 
the  ofler  open  until  Saturday  morning's  post.  I  have 


several  iaquiriaa  £a>r  it.  Nearly  all  tht  Bui6Eat 
are  out  of  stock.  Thia  ia  offered  on  the  teni«^ 
in  yoare.— Signed,  "  G.  E.  faw. 

''  To  Mr.  "r.  C.  Bugon." 
After  receipt  of  the  sample,  Bomn  took  i  pot 
of  it  to  the  plaintiff,  to  whom  he  tka  Kk  i 
ehichory,  the  subject  of  the  action,  oatheukiffai 
ing  that  it  was  to  be  equal  to  the  sample.  Titi. 
was  so  made  by  word  or  mouth,  and  on  tb(4rA 
the  sale  the  foUowing  bought  note  was  Mi«. 
BuTCon  to  the  plaintiff; —  "  July  I,  ^ 

"  Mr.  Sam  CEi.  Fbmkbu., — I  have  tliii  jvi « 
by  your  order,  and  for  your  accoiuit,ii^Gl 
Pinder,  of  York,  twanty  tons  of  chichor;  s  ^a 
pie  f.o.b.  a  sailing  veaael  for  London,  tt£:ji< 
ton,  and  lenudn.  Sir,  yoma  obedienti;, 

"Taos.CJriKi. 
"  Customary  anovrance." 
The  wonis  * '  as  per  aam{de  "  wen  ac  vsitt 
when  delivered,  but  the  plaintifi',  oa  eeaaia^ 
requested  that  thoae  woras  might  be  iamas 
the  sale  was  by  aaznple,  Burgon  said  Ik  no^ 
inserted  these  words.  The  only  sdvictofa* 
action  or  aold  note  which  Burgon  ku  t  i» 
fendant  was  the  foUowing  letter  :— 

London,  Jou  3,  Ift 
"Sir,— I  am  duly  in  receipt  of  ;<ntiii|C.: 
which  I  beg  to  thank  yon.  I  will  talx  tml^x 
at  22/.  10s.  per  ton,  2}  discount,  6«e  no  1b 
sailing  vessel  for  London,  payable  to  jrouu^ti 
on  landing.  I  could  not  see  my  mu  yetsjp  i 
would  have  addreaaed  you  sooner.  Itnoiil^)' 
Butterfield  and  Co.  for  their  introdoctsoa. 
"  I  remain,  yonn  tralj, 

"T.  C.  Bnt-» 
The  following  invoKe  and  letter  ven  ntkt 
defendant  in  reply  to  the  last  letter.— 

"Yod,Ml,JS 
"0.  Burgon.  Esq. 

"  BouKht  of  6.  E.  Knder,  Ttt,  C* 
and  Spice  Mercbut. 
"Terma,caah. 
Twenty  tone  of  fine  ehichory  root,  it 

22/.  10a ^f 

Cr.  diaooont,  2| "  > 


01! 


'  Per  ssiling  Tsaaal.' 


"  Sir,— I  b«f  to  hand  invoice  of  ^*^n 
of  the  29th  oU.  which  is  now  '^^fjz 
thank  you  for  a  remittance.  We"^  •'ly 
cash  on  delivery  for  root  at  the*  1"*^ 
market  baa  gone  up  a  pound  per  t***?  izS 
here  under  23/.  per  ton.  We  hwJ^SX 
according  with  youra,  and  have  snaf*'" 
wharfinger  ka  12a.  9d.  delivered  in  "~*.,,_-^ 

"  If  you  don't  aend  the  whole,  se«l «  ««• 
and  obUge  per  retom.  ^"Tq^  Pcnin. 

"Don't  sell  any  more  at  the  P"*;'^/' 
want  again  we  will  give  you  latest  'n«*;'S!^ 

There  were  subsequent  letters  from  tM  J^ 
to  the  plaintiff  treating  the  sale  l^o'^^/Zd 
a  sale  by  the  defendant  to  the  pl^*„?L, 
referring  to  it  as  a  sale  by  sample.  *^.^ 
broker's  book.    At  the  end  of  the  plujl^j, 

Hugh  HiU,  for  the  defendant,  "°f»"_vw 
there  was  no  evidence  of  any  w"*"!^* 
sample.  If  Burgoo  vras  the  broker  »»" 
partiea,  there  waa  no  such  <»'''™*  .S,"l( 
sample,  as  the  letter  of  29th  June  "»  »*^ 
a  safe  by  sample,  and  there  was  no  "nn^Tgi; 
binding  on  both  parties  for  such  *^*^^ 
Burgon  was  the  plstntifTs  agent  oalT.  JJfV^ 
WM  upon  the  terms  of  the  letter  from  ^rTL^ 
to  Burgon  of  1st  July,  yrhieh  was  alto  «*" 
a  sale  by  sample.  .    ._^  tt 

Erlb,  J.-I  think  that  '*«  *?SS*^ 
that  the  .bought  andaoUnotssihaUbetK?^ 
then  such  notes  are  the «^^^'*'^z^\^^^ 
where  the  partiea  have  not  so  "F*™'  ^5^  * 
is  competent  to  oontnet  by  II''™',^-^^ 
bought  and  sold  aotas  may  t»»^^r'z^ 
in  writing  of  !s«*  <*»<~*,!°J^S!*. 
than  b«mg  no  b««ht  and  vii&  «>'*' 


•-fiS 


I  think  that  a  oontMCt  of  sale  a^!" 
pinil,  and  that  tha  jory  may  infer,  ^'CtlsD 
baUy  took  place  was  tha  oMtraA  «>^'mii* 
statute  offraods,  wonU  be  goad-  Y"  ^«** 
a  sale  within  the  atatate  of  ^'"'tf^oee  *^ 
part  paymeM  in  eaneat,  ef  an y^^^^* 
goods,  or  a  memorandum  in  """"Sitwi'^ 
iarties  or  their  agent,  ia  order  ta  '•^^Xif**^ 
Here  there  was  a  bo««ht  aote  ^^Z,,*^^ 
the  dsfendaat.  and  there  "-^jj^*^ 
there  ia  sufficient  hers  tesatiqrw"^!^'^ 
I  shall  thertfan  leave  to  the  ff^^SL^ 
Uevetheiawasasals  bysaa^B^jT  ^ 
there  haa  been  a  bMadi  of  sodK^n^  ^<« 

The  dafeMlant  thaa  gate  f^^^fg/,.    j. 
than  had  not  beaa  a^  weack  oftnnv^^^ 

The  jury,  howav«r,fci^»«*"  ., 

«ff.  damagsa  5fi/.  .^PtH^' 

B.  Jamet,  «i.C..  M.  Drnft*,  »»' 

'  Hugh  HiU uidBrtwerbtti'^'^'^ 
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LORD  CMANCCLLOIPt   COURT. 


LORD   CHANeCLLrnVS-COllRT. 


ROLLS  .-COURT. 


te^itts  .vtnm. 


r«m&»>]b*B  ooi 


Jllfohtihj  Btomias  (hnmnn  WauocD,  Bsq.  of  Ik* 
■lM«f  Twipl*,BTiit»i  «l  I»ir. 

nrntOf,  Dm.  12. 1850. 
BnvTOMv.  Nbttisfou>. 
J— w  III—'  DUmuiy  -*  hmmaral  etatUwatiom 
faitif—t  Tnalet—Faiun  eoktbUatioti. 
ntfUMiffkatinf^jprmiUed  mt  mtmuty  to  tie  de- 
fimiami  a*  tru$titfin'  a  imgla  woman,  bp  a  dttd 
mHd  on  Utt  fmettf  it,  on  Mncr  nicrf  at  Umfir 
«*  mmuUf,JUtdki*mi,mUei^tkattkteim. 
•  lUiniltm  for  tkt  amtmty  wo*  aprotpttOniUi- 
«U  eolMUmtieHtmidpr^fiHgjBr  diteovtrp,  and 
O  rmlrmlH  tht  attian  mt  tin  i  a  gtntraidtmun  ti 
jhi  the  d^fendoHt  wot  tvemtltd. 
tUa  was  an  appeal  firom  an  oivfer  of  the  late 
VbeiChaiieellor  of  Bnglaiid,  aUotong  «■<— mat  de- 
■ninr  b;  the  dsfendint,  l^Uiam  Nattiefakl,  to  a 
tab; the  nlamtiff,  allei^g  that  the  piaiatifffaad 
lindeBtanaa 


I  therein  nentioaed 
'  Br  tUi  tohrtuie,  dated  14th  of  Seeember,  1847. 
«*a  made  betseen  the  pUntiff  of  the  fint  part, 
flaoHoe  Netttefold,  ipinater,  of  thesecoad  part,  and 
ftedefendaiitB  of  the  third  port,  after  rwitiBg  that 
Ike  plamtiff  bemg  minded  and  deiiiGut  to  miJce  a 
■FOtUaD  for  C.  Nettlefold,  had  lately  agreed  with 
WB  deAndanti  to  grant  an  annnity,  or  yeaiiy  aam 
«r  9(W.  to  be  paid  to  C.  NettiefoU.  bee  horn  taxes, 
«Dd  dear  of  all  other  dednctiaas  whatioever.  for  and 
dmkic  dte  natural  Ufeof  C.  Nettlefold;  it  was. wit- 
MMetL  that  in  parsnance  of  the  said  agreeaent, 
and  fafeoMideranoii  of  lOi.  tlM  plaintiif  gnmted  mto 
HMMtedaat*.  their  executors,  admiiustrators.  and 
Mrigna,  fin  and  daring  the  natonl  life  of  C.  Nettle- 
ftid,  one  annnity,  or  clear  yearly  sum  of  200/.  to  be 
yaid  half-yearly,  it  being  cUar  that  the  defendants 
riwald  pay  the  said  annni^  onto  C.  Nettlefold  for 
and  dnnng  her  natural  life,  for  her  separate  use,  in- 
depeDdent  of  any  husband  she  might  at  any  time 
■any,  and  that  withont  power  of  anticipating. 
chaBging  and  assigning,  or  incnmbermg  any  fhtnre 
■■jnuents  thereof;  and  that  the  receipts  alone  of 
C.  NaltlaMd  shonld  be  good  and  valid,  whether  she 
^hniM  be  oovot  or  sole,  to  the  defendants  for  the 


JSZ 


■Mat  of  the  said  annuity,  or  any  part  thereof; 
4be  plafaitiffcoTenanted  in  the  \       ' 


I  nsoal  way  with 
Htm  defculants  for  the  doe  payment  of  the  ammity. 
Mid  the  indentnre  contained  the  usnal  provisions 
for  the  appointment  of  new  tmsteea  by  C.  Nettle- 
fold. and  for  Ae  indemnity  of  the  trustees,  and  also 
•  woriao  that  if  it  should  at  any  time  happen  that 
C  NeUMbld  should  become  a  bankrupt,  or  take  the 
iMoait  ot  aay  Act  for  the  relief  of  insolvent  debtors, 
tke  grant,  sad  every  thing  tfaeieiB  contained,  should 
ceaui,  determine,  and  become  absointely  vnd.  The 
bin  then  stated  that  the  said  indantore  was  valid  on 
the  foce  thereof,  and  that  the  consideration  for  the 
■sme,  as  stated  and  appearing  by  the  said  deed,  is 
flee  ftom  legal  objection.  However,  the  plaintiif 
shews,  and  the  foct  is,  that  the  consideiation  of  the 
■aid  deed  was  a  prospective  illicit  cohabitation  and 
Impimier  connection  subsequently  had  between  the 
]ilaint£8'and  the  said  C.  NettlefoM,  and  that  the  said 
deed  is  invalid ;  and  the  plaiatifl'  shews  that  after  tiie 
«xeoDiion  of  the  said  deed,  the  plwntiif,  seeing  the 
ianropnety  of  die  said  connection,  and  finding lum- 
-aelf  mped,  broke  off  and  disomtBiiied  the  same 
■Hogether.  And  the  bill,  after  setting  oat  applica- 
tioos  made  to  the  plaintiff  for  payment  of  the  annuity, 
«Dd  kia  refosal  to  oomply  with  sneh  applications, 
wooeaded  as  foHows :— That  the  said  defendants  well 
new  fliat  the  consideration  for  which  the  said  deed 
-was  exacnted  by  tiie  plaintiff  was  imimwal  and  illegal ; 
-narartlwless,  the  said  W.  Nettlefdd  bath  rceentlv, 
fiMioat  any  previous  commanication  with  the  said 
J.  P.  Beavan,  and  oeuirarv  to  his  wishes,  commenced 
tm  aetkm  at  law,  in  her  Majesty's  Court  of  C.  P.  in 
-the  Joint  names  of  the  said  W.  NetUefold  and  J.  P. 
JaeVan,  to  recover  a  half-year's  aniniity  upon  the 
said  deed,  alleged  to  have  become  doe  on  the 
lat  January,  1849 ;  and  the  plaintiff  hath  put  in  a 
plee  to  the  aud  action,  to  the  effect  that  the  said  deed 
-waa  executed  and  ddivered  by  the  plaintiff  to  the 
■mid  Vf.  Nettlefold  and  J.  P.  Beavan,  in  oonsidera- 
tioD  of  the  said  C.  Nettlefold  then  agreeing  with  the 
|>lalntlff  unlawfiilly  and  immorally  to  oobabit  and 
omiBiit  fomicadon  with  the  ^aintiff,  and  for  no  other 
^itee  or  ooBsideration  whatever;  that  in  order  to 
«Dabla  the  plaintiff  to  prove  the  truth  of  his  said  plea 
and  defend  the  said  action,  it  is  necessary  that  the 
defendants  should  discover  and  set  forth  whether  the 
—id  indenture  of  the  14th  December,  1847,  was  not 
eieuuled  by  the  plaintiff  for  some  immoral  consi- 
deration, and  whether  or  not,  in  consideration  and 
in  contemplatioa  of  a  prospective  or  contemplated 
oobabitation  or  immoral  oonaeetion  between  the 
ylatntiff  and  the  said  C.  NatUefold,  and  whether  at 
■ad  bafcre  the  execution  thereof,  it  was  not  agreed, 
tmdMitood,  or  implied,  tint  a  fiitare  illicit  cobabita- 
tion  or  immoral  connection  was  to  take  place  be- 
tmvuu  tiie  plaintiff  and  the  said  C.  Nettlefold ;  and 
tfaaaaiddeisndaats  ought  to  set  faiththsTealttni^and 

▼Ob  zvxx.  vo.  «aa. 


bonSfidt  eon^dention  for  the  said  deed,  and  tiieftall 
and  true  particulars  of  all  and  every  the  consideratien 
^venfbrthe  same,  and  whetiier  an  iUidt  cohabita- 
tion and  immoral  connection  did  notafterwards  take 
place  between  the  plaintiff  and  thesud  C.  Nettle- 
Ibid  ;  and  that  the  said  defendants  on^  also  to  set 
forth  whether  at  or  shortly  previous  to  the  execution 
of  the  sad  deed  some  oiseossion  or  disagreement 
had  not  arisen  between  the  plaintiff  and  the  said  C. 
Nettiefold  respecting  some  alleged  and  pretended 
marriage  of  the  said  C.  Nettldfold ;  and  whether 
frequent  communications  and  eorrespondence  and 
interviews  did  not  take  place  between  the  plaintiff 
and  the  defendants  and  the  said  C.  NettMdd  re- 
specting the  exeention  of  the  said  deed,  and  the 
particnurs  and  effect  thereof;  and  whether  the  said 
defendants  have  not  bad  eonvenations  with  each 
other  and  -the  said  C.  'Nettlefold  and  others,  in 
which  they  have  admitted  the  immoral  consideration 
given  for  the  said  indentmre  and  the  matters  berein- 
oefore  alleged,  and  that  the  plaintiff  had  been 
duped. 

Wood  and  Bird,  tat  tiie  plsintiff,  contended  that 
tiie  bill  was  not  for  relief,  but  only  for  ihsoovery  in 
aid  of  a  defence  at  law.  They  cited  Oollint  v. 
Blantem,  2  WUs.  341 ;  WMer  v.  PerMu,  3  Burr. 
1568;  liVaiic*  v.  Bolton,  3  Ves.  368;  Baity  y. 
ChtMttr,  5  Beav.  103;  Loumda  v.  Taylor,  I  Madd. 
423;  Albretcht  v.  Svrman,  2  Ves.  &  Bea.  323; 
Hawkinir.  Hall.  1  Beav.  73;  Tkorve  v.  HaeoH- 
leg,  5  Madd.  218;  WUmot  v.  Maecoie,  4  Sim.  263; 
Maeaulty  r.  Shacktlt,  1  Bli.  N.  8.  96;  K*ytt. 
Moon,  2Sim.  &  S.  260;  Titmey  v.  Eley,  17  Sim.  1 
and  13  Jurist,  480. 

Rolt  and  Hare  supported  the  Vice-Chancellor'* 
order  allowing  the  demurrer,  and  referred  to  Rt» 
V.  DeUnal,  3  Burr.  1434 ;  Claridge  v.  Hoare,  14 

Ves.  59;  Bodly  v. ,  2Ch.  Ca.  15;   Wkaleyv. 

Norton.  1  Vem.  482;  Prieitf.  Parrot,  2  Vta.  160; 
Bainham  v.  Manning,  2  Vem.  242 ;  Spicer  v.  Hay- 
ward,  Prec.  in  Chan.  114;  Dillon  v.  Jonei,  5  Ves. 
290;  Smyihe  v.  OHffin,  13  Sim.  245  &1  Phil.; 
Armandale  v.  Harrit,  2  P.  Wms.  432;  Hally. 
Palmer,  3  Harl.  532;  aarke  v.  Periam,  2  Atlc 
336 ;  Matthew  v.  Hat^ury,  2  Vem.  187 ;  JtoUiwoa 
V.  Cbje,  9  Mod.  263;  Cray  v.  Rooie,  Forest.  Ca.  t 
Talb.  153;  Hill  v.  Speneer,  Amb.  641;  Grayy. 
Matthiae,  5  Ves.  286 ;  SI.  John  v.  St.  Jokn,  11  Ves. 
535;  Harrington  v.  DuehaUl.  1  Bro.  C.  C.  124; 
Netille  v.  Wilkinion,  1  Bro.  C.  C.  543. 

Wood,  in  reply,  referred  to  Mit  PL  4th  edit 
185. 

JUDOMEKT. 

The  Lord  Chaitckllor. — It  appears  to  me  that 
this  demurrer  must  be  overruled,  both  on  principle 
and  authority.  The  plaintiff  coming  here  for  ais- 
covery,  one  question  which  has  been  raised  by  the 
defendant  is,  whether  the  matter  referred  to  as 
a  ground  of  defence  is  good  >t  law  or  not.  This 
pomt,  I  th^k,  is  quite  clear,  andltherefore  cannot 
consent,  on  the  suggestion  that  it  may  open  to  doubt, 
to  send  it  for  the  determination  of  a  Court  of  law. 
It  is  competent  to  anjr  one  who  is  sued  at  law  on 
a  deed,  to  shew  that  it  is  founded  on  an  invalid  con- 
sideration. This  is  laid  down  in  Coltint  v.  Blantem, 
2  Wils.  341,  and  other  oases.  The  bill  in  the  pre- 
sent case  states  with  suiBcieat  clearness,  the  defence 
proposed  to  be  set  up,  and  shewiqg  that  there  is  a 
good  defence  at  law,  it  seeks  discovery  with  respect 
to  it,  the  defence  being  tiiat  the  eonaideretion  for 
the  deed  on  which  the  plaintiff  is  sued  is  an  im- 
moral considetation.  Any  objection,  therefore,  to 
the  discovery,  fonnded  on  the  alleged  insufficiency  of 
tbe  allegations  in  the  bill,  must,  I  think,  fail.  A 
good  d«d  has  been  said  as  to  the  principle  to  be  ap- 
plied to  cases  of  this  kind,  and  as  to  how  far  a  de- 
fence of  the  nature  just  referred  to  should  be 
favoured.  It  ranst,  however,  be  inferred  that  the 
law  in  sanctioning  such  a  defence,  does  not  do  so 
out  of  favour  to  the  party  urging  it,  but  on  tbe 
grounds  of  public  policy,  namely,  that  those  who 
violate  the  law  must  not  apply  to  the  law  for  protec- 
tion. It  is  very  easy  to  see  the  evil  which  would 
arise  from  allowing  bonds  in  cases  similar  to  tiie 
present ;  and  that  there  is  a  wide  difference  between 
a  man  binding  himself  to  make  a  compensation  for 
the  ei^oyment  of  such  an  interoourse  as  that  which 
comes  under  notice  here,  and  from  upholding  con- 
tracts made  in  oontemplation  of  such  intercourse. 
It  is  also  of  great  importance  to  public  morality  that 
those  entering  into  such  contracts  should  not  in  any 
way  be  made  subjects  of  sympathy  and  pity.  It  is 
not,  however,  necessary  to  deal  with  this  view  of  the 
matter,  as  the  authoritieB  are  quite  mffioient  to  dedde 
the  ease.  ItissaidthattheConrtwillnot  afford  relief 
against  a  bond  of  tiie  description  referred ;  bnt  I 
need  not  enter  into  this  question,  as  it  is  only  used 
as  the  foundation  for  the  next  position,  namely,  that 
this  Court  will  not  in  a  like  case  grant  discovery. 
Now,  however  similar  bills  for  relief  and  discovery 
and  for  discovery  alone  may  be,  yet  there  is  in  many 
respects  a  dear  distinction  between  discovery  and 
rehef,  and  among  othera  in  that  which  we  have  to 
do  in  the  present  case.  The  defendant  here  is  seek- 
ing to  keep  firom  the  court  of  law  facts  which  tbe 
plaintiff  in  equity  allege*  are  aeoeasary  for  hi*  de- 


fence, and  ■eoessary  for  the  oonrt  of  law  t«  kaow  {» 
order  to  a  doe  performance  of  its  doty,  auppiaa 
Ais  bad  been  the  ease  of  tiie  party  coming  for  mlinf 
here  instead  of  at  law,  tiie  d^ndant  would  cleady 
have  been  entitled  to  discovery ;  and  he  ia  eqndly 
entitled  in  aid  of  his  defence  at  law.  Astheoasew 
Franea  v.  JBeMoii  was  read  in  the  argument,  sufi- 
cient  attention  was  not  paid  ta  the  antclading  sea- 
tenee  of  the  judgment,  whidi  explains  why  the 
discovery  was  not  there  nven;  it  was  because  tho 
discovery  songht  would  have  exposed  tbe  party  ta 
penalties.  All  tlie  eases  shew,  that  thougn  a  hill 
Mr  a  discovery  and  relief  founded  on  a  contact  audk- 
■a  that  luider  eonsidsnUiDn.  might  have  bem  de~ 
mnrrable,  yet  that  to  a  biU  for  discovery  dona,  a 
demnrer  would  not  lie.  There  ia  in  the  Irill.  hwa 
BO  allegation  «s  to  which  the  defendant  by  answsr* 
ing  could  subject  himself  to  any  penalty.  The  oaaa 
is  that  of  a  bond  given  to  a  tnutee  tat  a  woman* 
the  transaction  being  an  arran^moit  with  tho 
woman  for  future  UUdt  cohabttetion,  and  tha 
woman,  by  her  trustee,  new  seeking  to  anforae  tba 
bend  at  law.  Bven  if  tbe  tiustee  knew  the  red' 
natore  of  the  agreement  upon  which  the  bond  waa 
given,  who  can  say  that  being  a  trustee  nndor  thaw 
eironmstanaes  would  expose  him  to  any  peniity? 
When  a  defendant  is  sued  at  law,  and  has  a  good 
defence  founded  on  tiie  illegal  nature  of  the  OM^ 
tract,  he  has  a  right  to  a  discovery  to  establish.tftat 
defence,  nnless  there  are  spedal  circnmataacea  of 
exemption.  There  are  none  such  in  this  oaae.  aad 
thedearaner  must  be  overruled. 


KOXAS  OOOST. 

Sapected  by  J.  Kacivut,  Esq.  of  the  Inner  Xaavie, 
Banister-*t-uiw. 

4f>n716, 17,«n(f23. 

Re  Gbdte. 

Cott*— Taxation— Untigned    Bill—Dtlittry   q/S— 

Special  drctmutancetStat.  6  4"  7  Vict.  c.  76. 

Where  a   lolieilor  deihert  an  tauigned  bill  ef 

eottt  to  Mit  client,  he  cannot  take  odnmtMe  qftkit 

want*  of  eignature  to  withdraw  the  btll  if  tht 

client  th<mld  rejnitre  it  to  be  taxed,  and  thenJe- 

liver  a  eigned  bitl/  but  the  client  who  reeeieet  a» 

tauigned  bill  ofcoett,  hat  a  right  either  to  treat  <f 

at  a  nullity,  or  mere  piece  of  watte  paper,  or  to  tatie 

it  at  a  bill  delivered  under  the  authority  of  the 

ilatute,  according  at  it  may  luit  hit  purpose  fi» 

eontider  it,  the  provition  of  the  ttatuteretpeetimf 

tignature  being  intended  for  the  protection  of  the 

client,  which  he  hat  the  option  to  intitt  upon  or  not 

athepleatet.  Where,  however,  the eHenttreattwt 

untigned  dill  in  the  first  inttance  at  a  duly  tigned 

bill,  andfindt  qflerwardi  that  it  doet  not  antwer 

hitpurpote  to  to  do,  he  cannot  then  turn  roaad 

and  treat  the  bill  at  a  nullity;  he  cannot  finC 

treat  if  one  way,  and  then,  if  that   doet  not 

antwer.  treat  it  in  another,  but  must  abide  by  the 

election  he  makes  in  the  jirtt  inttance.     Where 

an  untigned  bill  it  delivered,  if  the  client  oMotar 

an  order  of  courte  for   taxation   thert^,  h« 

thereby  elects  to  treat  it  at  a  bitl  delivered  trnder 

the  authority  of  the  statute ;  but  semble  the  pr«> 

per  courte  in  such  a  case,  is  to  apply  for  an  order 

tf  course  for  delivery  of  hit  toliciior't  bUlofootttr 

and  for  taxation  thereof. 

Where  the  client  being  himtejfa  toliciter,  and  eoa- 

ducling  or  attisting  in  eondueting  hit  own  buii- 

ness  tmder  terms  of  agreement  with  the  aetual 

tolicitor  in  the  caute,  to  attitt  him  genirally  in  that 

particular  department  of  hit  buiinett.  motet  a 

mitlake  with  respect  to  practice,  he  camiot  threur 

the  eontepuncet  (if  it  on  the  actual  toHeitor  ta 

the  caute. 

Under  tuch  circumttancet,  therefore,  an  amendediOt 

being  by  mUtiakefiled  at  an  original  bill,  the  aetuat 

solicitor  wat  held  not  liable  to  the  eottt  of  taiinf 

it  off  the  file  for  irregularity;  and  thortkani 

writer^  netet,  the  taking  ef  which  the  client  had 

luggested,  and  had  rrferred  to,  and  had  alto  utaS 

in  getting  up  inttrueliont  for  eountel,  were  htU 

properly  chargeable  againtt  the  client. 

This  was  an  application  to  the  Court  for  the  taa- 

tion  of  tive  bills  of  coats  for  bosiaees  done  in  tlie 

suit  of  T^nUmin  v.  Copland,  for  the  prindpalflain* 

tiff  Mrs.  Toulmin.    Tliere  were  also  two  other  bills 

delivered  snbsequantiy  to  the  fbnoer,  whidt  the 

petitioiier  sought  to  have  taxed,  but  imon  which  rut 

question   arose.    It  appeared   that   Mr.  Toulmtak 

(who  was  the  son  of  tne  plaintiff  Mrs.  Tonbnia) 

had  acted  originally  as  soUdtor  fbr  the  pbuntift* 

and  continued  so  to  do  down  to  the  year  1844,  when 

he  sold  his  business  to  the  respondent,  Mr.  Gedye, 

it  bdng  agreed  between  them  at  tbe  time  of  aal^ 

and  as  one  of  the  conditions  thereof,  that  Mr.  Toal-~ 

min  sheold  manage  the  business  relating  to  Chaa- 

cery  matters,  and  particularly  to  this  suit  of  TYiaf- 

fMin  V.  Copland.    He  did  aooordingly  continue  t(» 

manage  the  busiiiess  and  attended  to  the  suit  Vt 

Toulmin  v.  OtpUtnd  down  to  its  dose.    Mr.  Geiba 

delivered  the  five  bills  of  costs  in  question  to  Mr. 

Touhnin  some  time,  how  long  it  did  not  deaily- 

appear,  before  August  1849,  and  in  Jaaaary  18&A 
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ftew  biHf  were  delireied  by  Mr.  Tonlmin  to  Mn. 
Tonlmin.  On  the  21st  of  Norember,  1850,  an 
order  "til  caane  «ai  obtained  for  taxatioa  of  the 
billi,  and  this  would  hare  been  quite  regular  if  the 
Jdircrr  in  Jannaij  1850  was  to  be  considered  the 
4nt  deliTerjr  to  Mr*.  Tonlmin ;  but  it  was  insisted 
hjyiii.  Gedya  that  the  deUvery  before  August  1849 
to  Mr.  Tonhnin  was  a  deUvery  to  him  as  the  agent 
of  his  mother,  and  eonseqnenUy  that  the  order  of 
«oune,  being  obtained  more  than  a  year  after 
4eliTery  of  the  bills,  was  irregular.  An  applieation 
was  accordingly  made  to  disdiarge  the  onter,  and 
on  the  29th  of  January  last  Lwd  Langdale  dis- 
diarged  the  order,  on  the  groond  that  Mr.  Toolmin 
ma  to  be  considered  the  agent  of  Mrs.  Tonlmin, 
wad  delivery  to  him  was  equivalent  to  delivery  to 
her.  On  the  4th  of  July,  1850,  BIrs.  Tonlmin  died, 
mnd  on  the  20th  of  February  last  the  {iieeent  peti- 
tion was  presented  for  taxation  of  the  bills,  ana  the 
grounds  relied  upon  were,  first,  that  the  bills 
were  unsigned,  and  therefore  that  the  clients  were 
entitled  to  have  them  taxed,  though  they  should 
not  make  out  any  such  special  drcomstanoes  as 
would  be  requisite  in  the  case  of  a  bill  signed  under 
the  Act ;  and,  secondly,  special  drcnmstances.  As 
to  these  latter,  two  only  wero  stated ;  one  of  them 
bebg  that  an  amended  supplemental  bill  in  the  cause 
«f  iWauM  T.  Copland  was,  by  mistake,  filed  as  an 
original  bill;  the  other  that  had  reference  to  short- 
liand  writers'  notes  taken  in  the  same  cause.  V^th 
ngard  to  the  first,  it  was  answered  that  Mr.  Tool- 
mm  himself,  with  Mr.  Lett,  Mr.  Gedve's  clerk,  had 
charge  of  the  cause:  and  as  to  the  Utter,  the 
notes  were  taken  at  the  suggestion  of  Mr.  Tonlmin, 
who  referred  to  them,  and  used  them  in  preparing 
Snstamctions  for  counsel.  Under  these  drcumstanoes 
liM  petition  now  came  on  to  be  heard. 

JiiveliHg,  for  the  petitioners,  contended,  tliataa 
Mr.  Tonlmn  alleged  be  had  no  authority  to  receive 
the  bills  for  Mrs.  Tonlmin,  snd  that  she,  so  far  as 
be  was  aware,  did  not  know  of  the  deUvery,  she 
onght  not  to  be  bound ;  but  if  that  should  not  be 
conoed«d,  then  he  contended  the  special  drcnm- 
■tsnces  justified  taxation.  He  dted  Se  Pender, 
S  PhiU.  69;  S.  C.  8  Beav.  299;  BiUing  v.  Coppoek, 
I  Ex.  14 :  SeBumhawe,  2  Delg.  &  Sm.  205. 

Jl.  Pamer  and  Wefford,  contril,  dted  Re  Har- 
pur,  10  Bear.  284 ;  Smith  v.  Earl  of  Effingham, 
lO  Beav.  378 ;  Robinion  v.  Sowland,  6  Dowl.  271. 

The  Master  of  the  Rolls. — In  th&i  case  Mr. 
Toulmin  applies  to  me  for  the  taxation  of  five  bills 
of  oosta  for  business  done  in  the  suit  of  T\mlmin  v. 
Copland,  for  Mrs.  Toulmin,  which  the  phnntifr  de- 
livered to  Mr.  Tonbnin  before  August  1849.  There 
were  two  other  bills  delivered  at  a  later  period,  but 
as  nothing  turns  upon  tliem,  I  shall  not  refer  to 
them,  in  stating  the  grounds  of  the  decision  to  which 
I  have  come.  Mr.  Toulmin,  to  whom  they  were 
delivered,  was  not  the  plaintiff  in  the  suit,  nor  was  he 
the  client  of  Mr.  Gedye;  and,  therefore,  unless  Mr. 
Tonlmin  was  the  agent  for  one  of  the  plaintilbto 
accept  the  deliverv  of  the  bills,  an  order  for  taxa- 
tion would  have  been  a  matter  of  course;  and  ac- 
-oordini^y  on  the  21st  of  November,  1850,  an  order 
-was  obtsined  as  of  course,  on  the  ground  that  the  bUl 
was  not  delivered  to  Mr.  Tonlnun  at  the  agent  of 
-amy  one  of  the  plaintiSi.  An  application  was  made 
.to  discharge  this  order  before  Uard  Langdale,  and 
Xord  Tangdale  made  an  order  discharging  the  order 
-of  course  on  the  29th  of  January,  1851,  and  he  made 
it  on  the  ground  that  the  delivery  was  a  good  one, 
'  heeaase,  at  the  time  of  the  delivery  of  the  bill,  Mr. 
Tonlmin  was  agent  of  Mrs.  Tonlmin,  the  snbstential 
plaintiff  in  the  cause,  and  that  the  ddivery  to  him 
waa  eanivalent  to  a  deliverr  to  her.  I  must,  then, 
throughout  the  whole  of  this  case,  consider  that  the 
deUvery  before  August  1849  was  a  good  delivery  of 
these  five  bills  to  the  plaintiff.  On  the  20th  February, 
1851,  this  petition  was  presented  for  taxation  of  these 
ilT«  bills  of  costs,  and  the  grounds  upon  which  the 
salification  is  made  may,  1  tliink,  be  divided  into 
two.  One,  that  which  1  take  the  first,  was,  that  the 
bills  are  unsigned,  and  that  the  clients  are  entitled 
to  taxatioo,  although  they  sbonld  not  m^  oat  any 
■aeh  special  drcnmstances  as  would  be  requbite  in 
the  case  of  a  bill  signed  nnder  the  Act;  aodsecondly, 
that,  taking  the  bill  as  one  to  which  the  proviaions 
of  the  statute  apply,  the  petitioner  has  proved  such 
•pedal  drcnmstances  as  entitle  liim  to  have  the  bill 
taxed.  In  support  of  the  first  ground,  it  was  urged 
diat  both  reason  and  the  prindples  of  equity,  andall 
the  decided  cases  also  settled,  that  the  solidtor  who 
delivers  an  unsigned  bill  shall  not  take  advantage  of 
this  defect,— that  be  cannot  deUver  an  nnsignedbill, 
and  take  the  chance  of  its  being  paid;  and  &at  then, 
if  the  client  requires  it  to  be  taxed,  it  does  not  lie  in 
the  mouth  of  that  sdidtor  to  say,  "This  bill  is  a 
mere  nullity,  and  1  will  now  deliver  you  the  real  bill 
of  costs;"  and  the  case  o( Re  Pender  U  dted.  both 
in  this  court  and  before  the  Lord  Chancellor,  as  an 
authority  for  this  propodtion.  I  concur  fUUy  in  that 
^ew  of  the  case,  but  it  remains  to  be  oonsideied 
wheflier  this  view  of  the  case  wUI  entitle  the 
petationar^  ?'*!l,*?  ''^  f<?"  'be  taxation  of  this 

who 


apprehei^  at  the  ntmost,  a  right  to  take  it  as  a 
iHilHty  or  as  a  bill  delivered  nnoer  the  aathority  of 
the  statute.  He  maypossiblT,  wholly  diaregsrding 
iti  existence,  say:  "  This  bill  is  nothing  at  al^  it  is 
a  mere  piece  of  waste  paper,  not  iwing  signed  by 
yon,  as  required  by  the  statute,  it  is  not  necessary 
for  me  to  take  any  notioe  of  it  whatever."  And  as 
the  solicitor  can  bring  no  action  whatever  npon  the 
bill,  the  client,  except  upon  the  question  for  the 
delivery  of  papers  (on  which  I  will  say  a  word  pre- 
sently], may  treat  it  as  a  mere  nnllity.  On  the 
other  hand,  thateaseof  Re  Pender,  since  settled, 
that  he  may,  if  he  pleases,  treat  it  as  a  bill  duly 
signed  by  the  solidtor  mder  the  statute;  that  is  to 
say,  that  the  solidtor,  by  delivery  of  an  nnlifned 
bill,  does,  in  truth,  give  his  client  an  option  either 
to  treat  the  matter  as  a  nullity,  or  to  treat  it  as  a 
bill  property  delivered  under  the  statute.  Now,  I 
apprehmd  the  case  of  Re  Pender  does  not,  nor 
does  any  prindple  of  eqnity  entitle  the  client  to 
oonsidar  this,  that  he  is  entitled  to  treat  the  bill 
first  in  one  way,  ttien  in  another,  if  the  first  does 
not  suit  hit  porpose,— that  he  cannot,  for  instance, 
first  treat  it  at  a  duly  signed  bOl,  then  if  he  finds 
that  it  does  not  answer  his  purpose  treat  it  as  a 
nnllity.  lapprebendtheyou^t  to  have  applied  for  the 
order  of  course  for  the  debvery  and  taxation  of  the 
bill  of  costs ;  but,  instead  of  doing  that,  they  have 
treated  it  as  a  bill  properly  deuvered  under  the 
statute.  They  have  applied  for  an  order  of  course 
for  the  taxatioa  of  it;  and  that  bdng  discharged, 
they  have  applied  for  an  ordw  to  tax  it  under  special 
circumstances.  That  appears  to  me  to  be  a  coarse 
inconsistent  with  treating  it  as  a  bill  duly  signed; 
and,  considering  that  the  client  has  a  right,  if  he 
thinks  fit,  to  waive  the  formality  of  the  signature  of 
the  solidtor;  it  a|>pears  to  me  tliat  he  has,  by  the 
steps  he  has  taken  in  this  case,  waived  that  formality, 
ami  treated  it  at  a  bill  dnly  signed  under  the  statute. 
It  was  urged  by  Mr.  Freeling,  who  argned  the  case, 
certainly  with  great  ability,  that  though  the  want  of 
signature  to  the  bill  was  not  to  be  trusted  if  it  did 
not  treat  the  bill  as  a  mere  nullity,  yet,  that  it 
might  be  treated  as  a  special  drcomstance  to  induce 
the  Conrt  to  open  the  taxation  of  the  bill.  I  am 
of  opinion  that  that  argument  cannot  be  justly 
followed.  The  want  of  signature  cannot,  I  think, 
be  treated  as  a  special  drcumstanoe,  because  the 
statute  provides  tliat  the  bill,  being  a  signed  bill, 
it  provides  that  certain  special  drcumstanoes 
shall  be  proved,  in  order  to  induce  the  Court  to 
admit  the  taxation  of  that  bill.  The  want  of  signa- 
ture to  the  bill  cannot  be  treated  as  one  of 
those  spedal  drcnmstances,  for  the  very  purpose  is, 
tliat  the  bill  is  to  be  treated  at  a  bill  properly  de- 
livered nnder  the  aathority  of  the  statute.  I  am  not 
therefore  able  to  follow  any  reasoning,  that  considers 
that  the  mere  want  of  signature  to  the  bill  is  to  be 
treated  as  a  spedal  drcumstance,  for  the  purpose  of 
inducing  the  Court  to  make  an  order  for  the  taxation. 
The  result  is  that  I  am  obliged,  in  my  opinion,  not 
to  regard  that  first  argument,  which  is  brought  for- 
ward for  the  taxation  of  the  bill,  bat  that  I  mutt 
treat  this  as  if  it  were  a  bill  property  delivered  and 
properly  signed  according  to  the  statute,  and  see 
whether,  in  the  spedal  drcnmstances  that  are  alleged, 
there  are  any  rcatont  whatever  for  inducing  this 
Court  to  direct  a  taxation.  The  first  drcumstance 
diat  I  should  wish  to  have  expbuned,  and  npon  which 
I  find  no  satisfiM^tory  explanation,  is  the  lapse  of 
time  that  has  oecurred.  The  bills  were  delivered— 
the  exact  date  is  not  ascertained— but  delivered 
certainly  before  August,  1849 ;  this  petition  is  not 
presented  till  the  20th  or  2l9t  of  February,  1851.  No 
step  whatever  it  taken  on  this  subject  for  upwards  of 
a  year.  The  order,  of  course,  for  taxation  is  not 
obtained  till  November,  1850.  I  was  refened  to  the 
correspondence,  as  affording  reasons  to  explain  this 
Ion  of  time ;  but  the  correspondenee  does  not,  in  my 
opinion,  appear  to  afford  any  satis&ctonr  explana- 
tion. The  correspondence  oonsists  of  nothing  more 
than  in  making  complaints  respecting  certain  items 
in  the  bills  of  costs,  whidi  are  defended  by  Mr. 
Gedye,  to  whom  they  are  applied.  Since  November, 
1850,  the  pending  proceedings  have  been  allied  as 
an  excuse  for  the  time  that  bat  elapsed;  but  I  think 
that  the  delay  which  has  taken  place  before  that  is 
not  suffidentlv  accounted  for.  Tlien  I  have  to  look 
at  the  particular  special  drcumstanoes  in  the  way  of 
overcharges  which  are  brought  forward  as  reasons  for 
reouiring  these  bills  to  be  taxed.  My  attention  has 
only  been  directed  to  two  spedally — assuming,  I 
presume,  that  if  those  do  not  entitle  the  petitioners 
to  obtain  the  order  required,  the  otheta  woold  fail  of 
so  doing.  I  have  onljr  therefore  directed  my  atten- 
tion to  those  two  particular  items  which  were  urged 
before  me.  One  is,  that  in  oonaeqaence  of  filing  an 
amended  supplemental  bill,  as  if  it  had  been  an 
original  bill,  amotion  wat  made  to  take  that  bill  off 
the  file,  anid  costs  to  the  amount  of  31/.were  in- 
curred—that this  is  negligenoe  on  the  part  of  the 
solidtor  which  he  is  not  entitled  to  char^  against 
the  client.  The  fects  relating  to  tbu  matter 
M  _  ¥  »u:  1.  i»  mV  — —"•-«■  mis  are  very  clearly  detailed  in  the  affidarits,  and 
i^uL.  .-^!r  •JLi'"u  ..°°*;  T''^  P^^*i  '*  •PPe«  to  "e.  «*''''>«  ">e  whole  of  the  affidavits 
receiret  an  unsigned  biU  of  costs,  has.  1 1  togetbw,  to  be  without  any  contradiction.     It 


appears  that  Mr.  Tonlmin  delivered  Oe  bill  to  Mr. 
Lott.thecIarkofMr.  Gedye^  to  file,  withoatmea- 

tioning  that  it  was  an  amanded  bill.    He  as 1. 

and  haUevad.  I  have  no  doabt,  that  that  war  the 
1^ ;  that  Mr.  Lott,  from  hia  being  oooataat^  at  tha 
office,  woold  know  what  bad  been  comg  on,  and 
would  know  that  the  billwaa  an  amended  one.    Mr. 
Lott  was  not  aware  of  the  feet;  he  filed  the  bill  h 
an  original  bill;  the  oonseoueoce  wa^  that  the  eoata 
ofthemotioawereincuiied.  It  hnrninn  Tnrj  aiitn 
rial  to  consider  what  the  position  of  Mr.  TooUa 
wa(|  with  regard  to  Mr.  Gedve.    It  was  argued  by 
Mr.  meling,  and  I  think  with  reaaoa,  that  if  a  sdi- 
dtor  isaakedbyhitcUeottotakeaaiaptoperttsB, 
andj^hat  that  improper  step  creates  omit,  the  sd- 
dtor  cannot  exonerate  himself  from  the  easts  arlnch 
he  has  incnrred  by  his  negUgenoe,  becHae  the  disat 
woold  be  naturally  snppowd  to  be  iisnraiwt  gf  JmI 
proceedings,  and  it  was  bis  du^  to  aU  Us  ."— rfrm 
to  that  drcumstance;  and,  without  cbmliDg  that 
propodtion,  it  remains  to  be  seen  how  br  it  is  sa- 
plicsble  to  thU  case.    Till  the  year  1814  lb.  Tod- 
min  wat  the  toUdtor  of  Mrs.  Toolmin  in  tkas  ast. 
After  that  period  be  sold  his  basinets  to  Mr.  Gel^ 
and  it  was  part  of  the  conditions  of  the  sale  that  he 
should  transact  the  business  rdating  to  the  Ooa- 
oery  matlars,  and  pstticalarif  to  this  suit  of  naiaia 
V.  Copland.    HedidtocontmnetomaBageitdaiigg 
the  whole  of  that  tune.    Lord  LaiMdd^ia  dianv- 
ing  the  order  for  tstafion,  had  «beided  tfat  st^ 
rimisly  to  the  year  1349,  without  '<*"«Hi»j  whea  Mr. 
Toulmin  wat  the  agent  of  Mrs.  Tonlnun,  behsdbca 
her  soHdtar  down  to  tlie  time  when  he  sold  this  ban- 
ness.    I  am  unable  to  find  oat  firom  the  aCdarits 
any  period  at  which  the  agency  can  be  said  to  ktn 
ceased,  and  I  think  I  must  treat  Mr.  Touhaffl  si  tka 
agent  of  Mra.  Toolmin  throughout  the  whole  of  tUs 
transaction.    I  therefore  look  at  the  caae  in  the  Han 
manner  as  if  Mr.  Tonlmin  had  been  the  diot  loB- 
self.    Now,  coneorTiiw  in  the  view  that  Blr.Freefiag 
stated,  or  at  least  did  not  dissent   from,  as  te 
the  doty  towards  a  client  whidi  attaches  to  a  so£- 
dtor,  it  doea  strike  me  that  if  the  dient,  beii^  Un- 
self  a  solidtor,  who  oondncla  or  assiiti  in  cnaiact- 
ing  his  own  bntineas,  hot  under  tndi  tenas  of  sgree- 
mmt  as  those  which  I  have  lefigied  to  as  eiistiag 
between  Gedye  and  Toulmin,  makes  a  mistske  witt 
respect  to  practice,  he  caimottlirow  the  eooteqaenees 
of  that  mistake  npon  the  gentlaaaaa  who  re^  was 
the  actual  aolidtor  in  the  aase ;  and  in  this  eas^ 
assuming  that  there  was  a  nnstakesadeb  itdottaot 
appear  to  me  that  Mr.  Gedje.  who  reaUy  knew 
nothing  at  all  about  the  matter,  who  trusted  &e 
whole  matter  to  Mr.  Toulmia  himsdf,  can  himaeif 
be  considered  as  the  person  liable  fur  that  nustske. 
There  was  posdbly  some  little  Uame  upon  bodi 
sides.    I  am  far  from  saying  Mr.  Toolnun  was  solstf 
the  cause  of  the  mistake,  or  that  Mr.  Lott  was  soielr 
the  cause  of  the  mistake;  but  I  think  that  Mr. 
Gedye  cannot  be  made  answerable  in  reiptct  of  dai 
matter.    He  only  other  item  I  am  referred  to  it  the 
short-hand  writer  a  notes.   With  respect  to  the  itm 
of  the  short-hand  writer's  notes,  Ithink  I  amooaect 
when  I  state  that  in  Mr.  Loft's  affidavit,  is  aoscer 
to  the  affidarit  complaining  of  this  item,  amagst 
other  things  he  states  that  these  notes  were  aude  at 
the  suggestion  of  Mr.  Tonlmin;  that  Mr.  TobIbb 
referred  to  them  as  important  in  tbe  obsenaDoos 
which  he  made  to  counsel  in  the  case,  sad  that  no 
answer  whatever,  no  reply  whatevo',  ia  ^ne  to  tbat 
observation.    Taking  that;  therefore,  e  Bseantn- 
dieted,  whatever  might  be  the  propnety  iiiili  pisd 
ently  of  this  item,  I  think  tiiat  this  item  is  not  oae 
which  I  can  consider  as  an  overcharge,  <s  ooeoa 
the  noond  of  which  I  ought  to  allow  this  bill  to  be 
taxM.    It  is  not  necessary  (or  me  to  n  iatasr? 
further  consideration  as  to  whether,  if  these  ileat 
had  been  proved,  these  overcharges  would  have  heea 
sufficient  to  cause  the  bill  to  be  tared.    It  is  not 
necessary  to  go  into  that  question,  or  to  delaraiiie 
any  thing  upon  tbe  subject.   Under  the  dmaMStaacea 
of  thb  case,  I  think  they  are  not  such  as  will  entit)e 
the  petitioners  to  have  this  bill  taxed.    I  think  the 
time  being  onooooanted  for  will  not  allow  Bte  U>  baae 
Ibis  bill  taxed.    I  cannot  concur  in  the  obaervaliga, 
that  the  feet  of  the  bill  being  unairaed,  and  the 
manner  in  which  it  has  been  treated  by  the  peti- 
tioners, ever  csn  entitle  them  to  obtain  an  ordtr  far 
taxation  of  this  bilL  The  result  of  it  is,  that  Isobag 
at  it  in  every  point  of  view,  I  think  the  petitioaen 
are  not  entitled  to  the  order  they  ask,  au»l  that  the 
petition  must  be  dismiswid,  and  ditmiased  with  oosta. 


VXOS-OHAWOBUbOB 

B&UOB'S  oomtT, 


lapoctadby  Oso.B.ALunin,SM.  oTUm  Middle  Teazle, 
Barrirtar-st-taw. 

Saiuriaf,  Jmie7. 

Re  Tbb  10  AMD  11  Vicr.  c.  96.  and  thi  Tbosvs 

OF  THB  Will  op  P.  J.  A.  MAaanuK,  nacBASSs. 

Tmeteei  Reli^Aet—Admumttrmtimi. 
Upon  a  petUian  wider  lie  aieee  Act,  for  iHttriim- 
tion  Iff  ahmd  rtpretentmg  a  tmttUoi'e  i  taiifaaijr 
tetate  mJ^jtet  to  two  tegieiet,  He  fwod  ' 
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V.    O.    LORD   CRANWORTH'S   COURT. 


V.   C.   LORD   CRANWORTH'S   COURT. 


V.   e.  TURNER'S   COURT. 


frera  paid  Mo  tomrt  tp  the  txtcmtan,  the  Court 
inclined  to  make  th*  order  tuked,  oHdiireeted 
f/mt  the  petition  thotdd  eland  over,  with  leave 
fo  Jile  a  elmmfor  admlnittration. 
Vhia  was  a  petition  by  the  penona  entitled  in 
ferent  shares  in  the  lesidnary  personal  estate  of 
>rre  Jacques  Ambroise  Masselin,  who  died  on  the 
:Ii  of  September,  1849,  prajinr  that  certain  same 
stock  (which,  subject  to  two  lenciea  of  10/.  each 
tbe  two  ezecutori,  represented  tue  residuary  per- 
lal  estate  of  the  testator,  and  which  had  been 
insferred  into  conrt  under  the  10  &  U  Viet.  c.  96) 
sht  be  sold,  and  that  out  of  the  produce  the  two 
;acies  of  10/.  and  the  coats,  charses,  and  expenses 
the  petitioner*,  when  taxed,  mirht  be  paia,  and 
at  out  of  the  r^dne  tbe  shares  of  the  aidnlt  neti> 
■ners  might  be  paid  to  them  respectireljr,  and  the 
area  of  the  inftnt  petittonera  might  be  canicid  to 
eir  respective  accounts. 
I>win  appeared  for  the  petitioners. 


Jlppaeh  for  tbe  executors. 
The  Vicb-Chancbllob  said,  that  be  thought  an 
Jninisttation  decree  could  not  be  made  npon  a 
titioQ  under  this  Act,  and  directed  the  petition  to 
tnd  over,  with  liberty  to  file  a  claim  or  take  any 
Iter  proper  proceeding  for  administering  the  testa- 
r's  estate,  such  claim  to  come  on  with  the 
titioo.  ___^ 

o.  xrf>BS  (ntaarwomTva  oovm,*. 

B«ported  by  W.  H.  V:*ma,  Eiq.  of  Linsolii's.iaD, 
£aRiit«r.«(-I«w. 

Thuredof,  fyne  5. 

ThB   DiBBCT  BiBIUHOBAlf,  OxPOBD,  RbAO- 

:mo,  and  BmiaaTOM  Rauwat  Company,  and 

THB  WiNDINO-CP  ACTS  1848  AND  1849. 

Hvntbb's  Casb. 
Coete—ConMiutorp—Catt. 
«  Uaeter  eamul  mate  an  order  for  a  eatl  on  the 
r*>niribiUoriee  for,  or  on  aeeoant  of,  the  eott*  qf 
trindinff-up  the  iffmre  qf  an  aeeoeiation,  until  he 
i^is  aeetriained  that  tha  twmfor  which  ht  it 
makinf  the  call,  it  eotttfor  which  (tii  the  die- 
r-ibuitom  <if  the  eoelt  among  the  deferent  partiet) 
A«  pereone  on  whom  the  call  it  made  are  re- 
grfcliteltf  liable. 

tj^Mat  wunagtr  it  not  entitled  to  anf  eoete 
anttl  the  whole  ef  the  HahiUtitt  hate  been  atcer- 
:««iied  and  apportioned. 

rhis  was  an  •ppol  motion  against  an  order  made 
tlie  Master  (Brougham)  ibr  a  call  on  the  eon- 
mtoriee  to  raise  a  sum  of  800/.  towards  payment 
the  costs  of  the  official  manager  incurred  towards 
ading.np  the  affiura  of  this  abandoned  assoda- 
»n. 

Tbe  affidavit  of  the  official  manager  made  to  in- 
ice  tlie  Blaster  to  make  tbe  call,  stated,  "that  he 
LS  duly  appointed  by  an  order  of  thff  Master  of  the 
th  day  of  January,  I8S0.  That  at  the  time  of  his 
pointment  there  was  no  money  whatever  which 
me  to  his  bands  as  such  official  manager,  nor  bad 


at  any  time  since  received  any  money  or  payment 
account  thereof.  That  tbe  settlement  of  the  list 
contribntories  bad  been  strongly  contested,  and 
d  given  rise  to  many  appeals  to  tbe  Court,  and  to 
e  aopeal  to  the  House  of  Lords,  in  UpfiU's  case. 
lat  be  had  incurred  expenses  in  the  proper  dis- 
arge  of  his  duties  as  official  manager  to  a  large 
lount,  and  amon^  others  that  uere  was  due 
>m  him  to  his  solicitor,  for  hia  costs  and  disbnrse- 
ents  in  and  about  the  winding-up,  a  sum  exceed- 
E  1,180/.,  and  that  there  was  also  due  to  him  (the 
Scial  manager)  for  his  own  costs  and  charges  and 
sbnrsements  the  sum  of  700/.  or  thereabouts, 
iking  together  1,880/.  That  orders  had  been  made 
'  the  Court  for  payment  by  him  out  of  the  estate 
the  company  in  several  cases,  amounting  to 
3/.  Us.  6d.  That  in  his  judgment  a  call  of  12s.  6d. 
r  share  would  realise  more  than  800/.  and  that 
ch  an  amount  at  the  least  ought  to  be  raised."  On 
is  affidavit  tbe  Master  haddirectedacallof  12s.6d. 
»  share  on  tbe  several  contribntories  who  were 
1  the  list  as  settled  by  him.  The  order  recited  that 
le  Master  found  that  it  would  be  necessary,  and  he 
looght  it  proper  to  raise  the  sum  of  800/.  towards 
le  payment  of  the  costs  akcady  ordered  by  the 
Durt  to  be  paid  by  the  official  manager  out  of  the 
tate  (f  Ihii  company,  and  the  coats  and  disbnne- 
ents  which  had  been  already  properly  incnnred  by 
e  said  official  manager.  As  Mr.  Hunter,  tbe 
ipellant,  was  residing  in  Dublin,  a  separate  order 
a  call  on  him  wai  made  in  respect  of  his  shares. 
IMt  and  Shapttr,  in  support  of  the  appeal  mo- 
on, contended  that  the  judgment  in  Beele^i  case 
7  Law  T.  137),  was  precisely  in  point,  and  that 
le  Master,  under  the  sections  of  the  Winding-up 
ct,  bad  no  authority  to  make  any  call  for  costs 
ttil  he  had  first  ascertained  the  particular  liabilities 
'  each  particular  contributory  in  respect  of  the 
;bt3  and  liabilities  of  the  contemplated  companv. 
■.  might  so  happen  that  there  was  not  a  single  dent 
r  liability  to  which  the  appellant  (Mr.  Hunter) 
ovM  be  auiwerable.  And  was  the  official  manager 
t  uic  the  power  of  tbe  Court  to  indemnify  h&i- 


self  fbr  coats  and  lelieTe  himself  Imn  responsibi- 
lity at  tbe  expense  of  paitiet  who  might  he  wholly 
innocent  ? 

Soxburgh  (Bethell  with  Um),  for  the  official 
manager,  contended  that  the  Ilfaiter  bad  fall  power 
in  tiie  exercise  of  the  discretion  reCerred  to  m  the 
clauses  of  the  Acts  of  Barliament  to  make  orden  for 
calls  in  respect  of  the  necessary  costs  of  windii»  up 
the  affairs  of  the  oooopniy,  a  duty  which  had  been 
imposed  upon  the  ofleial  manager  by  the  LegiaU> 
ture,  and  that  he  might  do  so  nom  time  to  time  as 
ocrasion  required.  That  the  jurisdiction  of  tbe 
Master  to  make  sndi  a  call  had  been  fully  recog- 
nised in  tbe  Court  of  V.  C.  Knight  Bruce.  (Etparte 
Price  and  Svant  in  the  Rmgbjf,  Warwiei,  and 
Worettter  Sailwap  Company,  \7-  Law  T.  58.)  That 
it  was  the  Master  who  pattba  Bames  of  the  contri- 
bntories upon  the  list,  and  not  the  official  manager; 
and  that  much  of  these  costs  had  been  incurred  by 
virtue  of  the  requisitians  of  tbe  Act  of  Parliament. 
That  in  tbe  present  case  Mr.  Hnnter  had  appealed 
fVom  the  order  idadng  bim  npoo  the  liat  of  oontri- 
butories,  which  app«uwas,  however,  unsuccesaAi], 
and  bis  name  ordered  to  be  continued  on  the  list  of 
contribatorie*  by  tbe  order  of  this  Court. 

The  fbilowing  ate  the  clauses  of  the  Acts  of  Par- 
liament upon  whiefa  the  Master  and  the  official  ma- 
nager had  relied.  («)  

JUSOMBBT. 
TbeYiCB-CHAKCBLLom.— I  need  nottnmbleyoa, 
Mr.  Holt.    I  am  very  soiry  for  tbe  offieial  manacar 
in  this  case;  bnt  I  cannot  help  it:    It  ia  in  the 
official  managers'  own  option  whether  they  under- 
take the  duty.    In  mv  opinion,  I  may  be  wrong,  bnt 
it  seems  to  be  a  coroltary  from  tbe  other  principle, 
to  which  I  have  in  my  own  mind  arrived.    I  am  of 
opinion  that  before  the  Master,  in  the  exercise  of 
his  discretion,  can  make  a  call  for  costs,  be  must 
have  ascertained  at  least  this,— that  the  veij  sum 
fbr  which  be  is  making  tbe  call  is  costs  for  which  (in 
tbe  distribution  of  the  costs  among  the  different 
parties).' the  persons  on  whom  the  call  is  made  an 
liable.    Now,  it  does  not  at  all  follow  that  becanse 
there  has  been  2,300/.  coats  inoond,  800/.  is  a  por- 
tion in  respect  of  whidi  Ois  gentleman  may  have  to 
contribute.    It  h  not  necessary  for  me  to  go  further 
than  that  at  the  present  moment,  because  the  Master 
has  onlv  sud  there  will  certainly  be  800/.  of  oosts, 
and  he  has  made  a  call  in  lespsct  of  that    I  very 
much  doubt  wbeflirr  any  call  for  cost*  caD,aeoardiiig 
to  tbe  true  constraetion  of  this  Actof  FarUaaeot,  be 
made  till  the  amount  of  the  debts  to  wUeh  each  re- 
spective party  is  liable  (which  in  the  winding  up  of 
a  company  of  this  sort  ia  really  in  respect  of  the  debt 
to  which  each  party  is  liable)  baa  been  ascertained ; 
because  what  the  Master  has  to  do  is,— he  is  to  make 
a  call  it  is  true,  not  only  for  the  debU  of  the  com- 
pany, bnt  also  for  tbe  coats ;  bnt  be  is  to  make  a  call 


in  respect  of  tbe  costs  a*  well  as  the  debii,  «e  far, 
only,  at  th*  eontributoritt  thalt  be  liable  at  law  or 
in  equity  to  pay  the  tame.    Strictly  at  law  these 
costs  would  not  be  payable.    It  may  be  the  legal 
consequence  of  the  Act  of  Parliament,  bnt  it  is 
rather  the  result  of  this  Act  which  makes  him  subject 
to  these  costs.    Then  comes  the  103rd  section,  which 
states   this :  "  That  tbe  general  costs  of  winding- 
up  the  estate  and  tbe  costs  of  proving  debts  and  tiying 
issues,  and  of  all  other  matters  in  which  creditors  or 
an]r  particular  contributory,  or  classes  of  conbibn- 
tones,  or  alleged  contribntories  of  such  company, 
shall  be  interested,  shall  be  in  the  discretion  of  the 
M^i^er.    Sorely  it  is  one  ingredient  in  tbe  exercise 
of  that  discretion,  that  the  Master  should  find  &tt 
Mr.  Hnnter  belongs  to  a  dass,  the  whole  of  whidi  ia 
together  liable  only  for  a  call  of  61.    Mr.  Somebody 
elM  bdongs  to  a  daw,  some  of  which  are  liable  to 
5,000/.    Surdy  tbe  Master  has  not  proper  data  on 
which  to  exerdae  his  discretion,  till  be  has  ascer- 
tained the  £tct  one  way  or  the  other,  bow  that  is.    It 
is  a  vei^  unfortunate  case  to  have  to  deal  with;  but 
an  oiBoal  manager,  in  a  case  of  this  sort,  in  a  wind- 
ing-up of  what!  have  had  occasion  ao  often  to  re- 
pest,  .that  I  am  aorry  to  repeat  it  again,  is  quite 
erroneoosly  called  a   oompan;|r,    to   wind-np   the 
aAirs  of  twenty  or  tbir^  individuals,  each  liable  to 
different  debts.    The  omdal  manager  that  under- 
takes to  wind-up  any  concern  of  that  sort  neces- 
sarily undertakes  a  most  onerous  business,  becanse  I 
do  not  see  how  be  can  get  any  costs  until  the  whole 
of  the  liabilities  have  been  ascertained  and  appor- 
tioned.   Till  the  apportionment  has  been  maae  I 
cannot  see  how  tM  Master  can  justly  make  Mr. 
Hnnter  liid>le  to  any  particular  amount  of  costs.    It 
seems  to  me  that  the  Master  must  proceed  a  great 
deal  further,  to  aaoertain  accuratdy  what  eadi  party 
ia  liable  to ;  or  at  all  eventa  to  aacertain  that  tfaa 
IMity  bdonga  to  a  clasa,  in  respect  of  which  dass  • 
oven  qnannty  of  costs  are  clearly  to  be  apportioned. 
Till  that  is  done  I  do  not  think  that  the  Master  caa 
make  reasonably  any  call  for  oosts  on  any  of  the  con- 
tribntories.   I  must  add  fiirtber,  it  is  onite  a  pro- 
blem nnsolvable  by  me,  why  a  man  is  fiaole  to  more 
becanse  he  has  a  hundred  shares  than  if  he  has  fifty. 
Theae   are   not   costs  incurred  in  respect  of  the 
company;  these   are  costs  incnired,  becanse   tbe 
takingot  tbe  100  aharea  was  considered  by  tbe  House 
of  Lrads,  conplsd  with  the  fact  of  bis  being  a  pro- 
visional committeeman— taking  theae  two  facts  to- 
gether, to  amount  to  an  authcrity  to  incur  costs  on 
his  aooount.    If  that  be  the  prindple,  I  do  not  see 
why  taking;  the  100  aharea  differs  tbe  liability  from, 
thsit  of  taking  SO.   Yon  make  die  parties  your  agents 
for  incurring  the  actual  costs,  which  are,  after  that 
authority,  incurred  by  tbe  provisional  committee. 


(a)  Seo.  83, 11  &  13  \M.  c.  45.— And  be  it  anacted,  tkat 
at  aoj  time  before  the  whole  of  the  laaeta  of  nioh  oom- 
faaj  shall  bave  been  ooUeoted  or  oonverted,  and  if  the 
assets  remainiag  to  be  colleoted  or  eoovetted  shall  not  be 
capalde  of  being  inmediatafy  realiaed,  atthoogh  laah 
assets  may  not  appear  to  be  ioaoffideat,  and  alto  after  the 
aaseta  of  the  company  ahallhaTe  been  wholly  exhaosted,  it 
shall  be  IswftU  for  the  Heater  from  tbne  to  time,  to  make 
eaUa  on  the  oontribatoriee,  or  on  sooh  individual  oontribn- 
toriaa,  or  olaases  of  oontribotoriei,  as  be  may  think  proper 
(htU  w  Jbr  onlf  a*  mdt  toairiiutarim  r—pietUnU  AoU  it 
llaUt  at  lam  or  im  tfmitf  It  fof  fktiamt)  as  well  tor  raising 


But  this  is  •  speculation  that  1  need  not  go  into  in 
tbe  present  case.    The  ground  on  which  I  rest  my 


snob  amount  as  may  be  neceaaatv  to  pay  the  debts  or  Ua- 
,  or  anr  of  the  debts  or  liabilitfes  of  anch  company, 
■nv  part  thereof,  or  the  ooeta,  charges,  and  expenses 
idfci        ■■  .     -    .^  ,    ^    ., 


"ci 


biUties,  or  any 

or  any  part  th< , . .    , 

Ung  np  the  same,  aa  also  for  the  jpnrpcee  of  a<yaatiiig 
and  settling  the  nipectiTe  daima  oroootiaNitoriea  upon 
eaoh  other,  or  upon  the  company,  whether  aoohclaams 
•ball  have  arisen  since  or  before  the  date  of  the  petition  for 
diasolntion  and  winding  up,  as  the  case  may  be,  and  tbe 
amount  to  be  raised  oj  means  of  nicb  ealli,  and  alao  the 
reeidne  of  the  assets  and  estate  of  the  company,  after  tbe 
payment  of  all  debta  aad  UabiMiee,  eoete,  chanee,  and 
expeniea  shall  be  paid  aad  diatribnted  by  the  olBoial  ma- 
nager, ander  the  direction  of  the  Master  ao  and  in  inch 
manner  as  sliaU  (as  £u  as  possible)  sati^  all  mch  daima, 
and  shall  Anally  wind  np  and  settle  the  alGur*  of  the  com- 
pany. 

Seo.  U,  It  *  IS  Tict.  o.  108.— And  be  it  enaoted,  that 
the  eoeta  of  all  proceedings  iriiich  shall  lake  place  in  and 
about  the  windmg  np,  aa  to  which  the  Court  shall  bare 
made  no  oider.eaall  be  in  the  discretion  of  the  Uaiter, 
and  that  it  ahall  be  lawftil  for  the  Master  to  award  a  single 
som  or  fee  for  any  coats  awarded  by  him,  or  otherwise,  to 
settle  the  principle  and  the  leale  of  feea  npon,  or  accord- 
ing to  which  anch  eoata  ahall  be  aaeertainea  and  aettled. 

Bee.  28,  U  &  13  Tict.  c.  lOS.— And  be  it  enaoted,  that  so 
maoh  of  the  said  recited  Act  aa  ia  contained  in  the  seotaon 
thereof  nnmbered  84  in  the  copy  of  the  aaid  Act,  printed 
by  the  Qaeen's  printer,  ahall  oe,  and  the  same  »  nerebr 
repealed,  and,  in  lieu  thereof,  that  when  the  Master  ahall 
think  proper  to  raise  any  money  by  means  of  a  call,  he 
shall  make  anch  call  from  time  to  tune  npon  the  contnbn 


toriea  of  the  company,  or  any  of  them  appearing  for  the 

tof  contribntories,  although  it  may 

then  be  under  consideration,  or  oncertain  whetber  other 


time  being  upon 


C^" 


persona  ooiht,  or  ought  not,  to  be  included  in  the  Bat . 
and  in  mating  any  anch  cell,  it  ahall  be  lawfiil  for  the 
Heater  to  llx  anch  an  amount  per  ahsre  for  the  aame  aa 
ahall,  ia  hia  jodsment,  be  likely  to  aopply  and  brine  in  the 
whole  earn  for  tbe  time  being  utendcn  to  be  raisM,  after 
into  ooni^deration  the  probability  that  lome  of  the 


oontnbntoriea  npon  whom  the  said  calf  sbonld  be  made, 
ihonld  partly  or  wholly  fiul  to  pay  their  respectlTe  pro- 
portions  of  the 


judgment  it,  that  until  it  is  aacertuned  that  these 
costs  are  incurred  in  respect  of  some  liability  which, 
attaches  on  this  gentleman  personally,  or  upon  the 
dasa  of  wbidi  he  i*  a  member  on  the  list  of  contri- 
bntories, no  order  can  be  made  for  a  call  for  costi 
any  more  than  for  any  other  contribution. 

Jtolt. — Your  lordship  discharges  tbe  order,  and  the 
usual  Older  is  made  tor  costs.  I  think  that  tbe  form, 
of  tbe  order  is,  that  the  costs  of  this  application  and 
tbe  costs  before  tbe  Maiter,  be  paid  by  the  official 
manager,  and  he  takes  bis  costs  out  of  the  estate. 

At  the  condusion  of  the  argument  the  YiCB- 
CBANCBLI.OB  Said — It  does  not  appear  to  me  that 
that  case  before  tbe  Vice-Chancellor  Knight  Bruce 
at  all  governs  this,  because  then  tbe  Miister  had 
ascertained,  as  I  collect,  that  theae  parties  came 
within  a  particular  class  of  contribntories,  namely, 
parties  who  had  been  receiving  sums  of  money  back 
in  respect  of  their  script,  and  that  seems  to  me  to 
bave  been  an  ingredient  that  mainly  influenced  tbe 
mind  of  the  Vice-Chancellor  Knicht  Bruce,  and  that 
probably  might  have  made  the  order  quite  risht. 

Order  dieeharging  the  Matter' e  orderfbra 
call,  the  eoettigthe  application,  and  before 
the  Matter,  to  be  paid  by  the  official 
manager  out  qfthe  tttate. 


OOVKT. 

Beported  by  J.  Exaax  Coois,  Bsq.  Barriatar>at-Iiaw. 

May  3  and  9,  and  Jane  3. 

Watnb  e.  Hanbam. 

Mortgagor— Mortgape  of  revertionary  interett  in 

Stock— Foreclotwe  decree. 
In  a  fan/  by  afiret  mortgagee  if  a  revertionary  in- 
terett in  itoek,  the  proper  decree  it  the  common 
decree  for  forecloture  in  default  tf  payment  at  a 
day  named.  There  it  no  rule  or  practice  qf  the 
Cowrt  which  eompelt  a  mortgagee  to  tubmt  to  a- 
tale. 

This  was  a  foreclosure  suit.  Tbe  bill  stated  that 
James  Morgan  by  bis  will  gave  to  his  three  execu- 
trixes Mid  £tughters,  Eiixabetb  Morgan,  Mary  Mor- 
gan, and  Harnet  Morgan,  10,000/.  and  10,000/.  both 
of  Bedooed  Annuities,  in  trust  to  pay  the  dividendB 
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to  Sarah  GUes,  a  married  lady,  for  her  aeparate  uie 
for  life,  and  after  her  death,  as  to  both  Bams,  in 
tmst  that  thejr  should  fall  into  the  lesidoe  of  bis 
personal  estate ;  and  be  be<)aea&ed  to  bis  three 
4laugliters  all  the  residue  of  his  personal  estate  and 
efle^,  moneys  in  the  funds,  and  property  whatso- 
ever, to  hold  the  same  equally  between  them,  their 
executors,  administrators,  and  assies;  and  in  ease 
either  of  them  should  die  in  his  hfetime,  then  the 
sUire  or  shares  of  them  or  her  so  dying  to  the  otbeis 
orvther  of  them  equally  to  be  divided  between  them, 
and  he  appointed  them  executrixes.  The  testator 
died  in  1810,  leaving  Mrs.  Giles  and  all  the  dau^h- 
ters  stirviving,  who  proved  the  will,  and  after  selling 
odt  sufficient  to  pay  the  legacy  duty,  they  trans- 
ferred 9,900/.  and  9,9002.  Reduced  Annuities  into 
their  names,  and  paid  the  dividends  from  time  to 
time  to  Mrs.  Giles.  In  the  month  of  November 
1823,  Harriet  Morgan  married  SirWm.  Hanham, 
bSrt.  but  no  settlement  was  made  of  her  share.  She 
died  in  1838,  and  her  husband  took  out  administra- 
tion. In  1840,  Sir  Wm.  Hanham  borrowed  2,000(.  of 
Mr.  Wm.  Foskctt ;  and  by  deed  dated  7th  of  Deeera- 
l>er  in  th&t  year  he  assigned  all  that  the  eqiul  third 
part  or  share  to  which  he  was  entitled  in  the  two  sums 
and  in  the  dividends  thereof  from  and  after  the  death 
of  ^Irs.  Giles,  with  a  proviso  for  redemption  on 

?ayment  of  2,000/.  with  mterest  on  the  7th  of  June, 
Ml,  with  a  power  of  sale  in  case  of  default.  The 
money  was  not  paid,  and  a  large  arrear  accrued. 
Mr.  Foskett,  by  his  will  appointed  his  wife  Charlotte 
Foskett  and  W.  L.  Bicknell  executrix  and  executor, 
and  subsequently  by  a  codidl  appointed  the  Rev. 
W.  H.  Wayne  executor  in  lieu  of  Mr.  Bicknell. 
ISt.  Foskett  died  in  1843,  and  his  widow  and  Mr. 
"Wayne  proved  the  will.  The  bill  filed  in  1849 
stated  that  Mrs.  Giles  was  still  living,  and  that  the 
nluntiSs,  who  were  the  executor  and  executrix  of 
iir.  Foskett,  being  desirous  of  winding  up  the  estate, 
save  Sir  Win.  Hanham  notice  to  pay,  but  he  having 
ttiled  to  do  so  they  attempted,  without  success,  to 
adl  the  reversionary  interest  mortgaged  by  auction. 
The  defendants  were  Sir  Wm.  Hanham,  and  W. 
Jeans  and  Henry  Treasure  Jenkins,  mortgagees  of 
the  same  interest.  The  bill  prayed  an  account  of 
principal  and  interest  due  to  the  pluntifb,  and  pay- 
znent,  with  costs,  by  a  short  day,  and  in  debult  for 
foreclosure.  The  defendants,  Jeans  and  Jenkins,  by 
thehr  answer,  stated  in  the  mortgage  to  them 
of  the  same  property,  dated  in  1843,  for  securing 
4.000/.  which,  with  an  arrear  of  interest,  was  due  to 
their  testator  Mr.  Bowden;  they  admitted  tiieir 
security  to  be  subsequent  to  the  phuntiff's  mort- 
gage, but  submitted  whether  the  same  ought  to  be 
postponed.  The  cause  was  heard  on  3rd  of  May,  on 
oil],  answer,  and  admissions,  when  a  decree  was 
made  for  an  account  of  principal  and  interest  due  to 
thb  plaintiffs,  and  for  a  sale  of  the  reversionary  inter- 
est of  Sir  Wm.  Hanham,  with  liberty  for  the  defend- 
anti,  Jeans  and  Jenkins,  to  bid.  The  biU  was  taken 
3>ro  con/effo against  Sir  Wm.  Hanham. 

Friday,  May  9th.— Kenyan  Parker  and  Helher- 
ington,  for  the  plaintiSi,  stated  that  the  form  of  de- 
cree t^en  being  for  a  sale  instead  of  a  foreclosure, 
as,  prayed  by  the  bill,  was  an  error,  and  asked  for  an 
alteration  by  the  substitution  of  foreclosure.  They 
referred  to  the  case  of  Blade  v.  Rigg,  3  Hare,  55,  as 
shewing  that  the  point  had  been  settled. 

Freeling,  in  support  of  the  decree,  cited  Seton  on 
Decrees,  and  relied  on  the  eases  of  Dyton  v.  Morrit, 
1  Hare,  422;  and  Dtmcan  v.  Chamber$,  11  Sim. 
123. 

Tuetday,  June  3.— The  Vice-Cbancblix>r. — 
The  question  in  this  case  is,  what  is  the  proper  form 
of  decree  on  a  bill  for  foredosure  by  a  morti^ee  of 
•  reversionary  interest  in  a  sum  of  stock  ?  Whether, 
on  default  of  payment,  the  decree  should  be  direct 
£]reclosure  or  sale  ?  The  plaintiff',  the  firet  mort- 
gagee, desires  a  decree  of  foreclosure,  the  defend- 
ants, the  mortgagor,  and  a  second  mortgagee,  insist 
npon  a  decroe  for  sale.  In  the  case  of  Ponten  r. 
Page,  1  Madd.  529,  which  was  the  case  of  a  mort- 
gage of  a  reversionary  interest  in  stock,  the  decree 
-was  for  a  sale  in  default  of  payment.  I  have  been 
fumisbed  with  a  copy  of  that  decree,  and  it  directs 
tiie  accounts  to  be  taken,  and  in  default  of  payment 
a  sale  reserving  further  directions  and  costs;  but  in 
SlaOe  V.  Rigg,  3  Hare,  38,  Vice-Chancellor  Wigram 
Iteld  that  a  mortgagee  of  a  reversionary  interest  in 
stock  was  entitled  to  the  common  decree  for  fore- 
closure in  defa'ilt  of  payment.  There  is  no  in- 
consistency between  these  decisions.  It  does  not 
appear  that  the  decree  in  Ponten  v.  Page  was  made 
adversely  to  the  plahitiff,  the  mortgagee,  whether  it 
Tr»8  so  or  not.  I  am  of  opinion  that  the  proper 
fbhn  of  decree  is  that  which  was  adopted  in  Siade 
■J.  Rigg.  No  doubt  in  such  a  mortgage,  as  well  as 
in  every  other,  the  mortgagor  haa  a  right  to  redeem. 
The  purpose  of  a  decree  of  foreclosure  is  to  exdnd* 
that  right,  and  unless  by  the  established  rule  of 
pnctice  of  the  Court  the  proper  mode  of  ex- 
cluding that  right  is  by  directing  a  sale,  I 
think  it  must  be  excluded  according  to  the 
ordinary  metjiod  of  the  Court  by  foreclosure. 
The  mortgagee  may  in  such  cases,  and  in  some 


others,  be  entitled  to  a  sals,  but  I  do  not  find  any 
rule  or  practice  of  the  Court  which  compeU  him  to 
submit  to  it.  On  the  contiary  in  tiwsa  cases  in 
which  a  decree  for  sale  is  made  at  the  instance  of 
the  mortgagee,  the  sale  seems  to  depend  more  on 
the  will  of  the  mortgagee  than  on  the  right  of  the 
mortgagor.  A  remarkable  enmnle  of  this  occurs  in 
the  Irish  cases,  wheret  ^tbongh  in  suits  for  fore- 
closure the  decree  is  uniformly  for  a  sale,  it  is  held 
that  the  mortgagee  cannot  maintain  a  bill  for  a  sale, 
but  only  for  redemption  as  in  Dreio  v.  O'Hara, 
2Ball&  B.  562,  n.  (b);  M'DomntgA  v.  Shea- 
hridge,  ib.  555.  I  fiiUy  concur  in  the  observations 
of  Vice-CbaDoellor  Wigram  as  to  what  justice  in 
such  cases  leqoires.  I  think  there  must  be  the 
common  decree  for  an  account  and  for  foreclosure. 


Common  lUtD  Courts. 


ootntT  or  QirBMW's  aairox. 

B«p<»t«d  by  Aiux  Bittlsstoit  and  Vkvi,  Faiitdx, 
Esqn,  Barristers4t-I«w. 

Saturday,  May  31. 
Reg.  v.  Helliek. 
Coneietion — Lteenting  Act — Order  qf  Seuiomfor 
Coit* — Removal  into  thit  court— Setting  aside 
proeeedinge. 
Stat.  9  Oeo.  4,  c.  61,  t.  29,  ie  repealed  by  II  If  12 
Viet.  c.  43, 1. 27,  a$  to  the  mode  in  which  cottt 
may  be  ordered  to  be  paid  by  the  appellant  upon 
eoi^irmation  of  a  conviction  by  the  Seition*. 
If  an  order  qf  Seeeioiu,  bad  upon  the  face  of  it.  i$ 
removed  into  thit  court  under  12  If  13  Vict.  c.  45, 
I.  18,  and  a  writ  offi.  fa.  iuued  thereon,  and  the 
party  againtt  whom  t/te  writ  it  ittued  it  not 
guilty  oflachet,  the  Court  will,  upon  hit  applica- 
tion, tet  aiide  the  proeeedingt  in  thit  court  tub- 
le^uent  to   the  removal  and  order  the  pumey 
levied  to  be  returned,  although  the  applicant 
could  not  have  removed  the  order  of  Settiont  by 
certiorari /or  thepurpoie  ofguathing  it. 
This  was  a  rule  to  shew  cause  why  a  conviction  by 
three  justices  under  9  Geo.  4,  c.  61,  an  order  of 
Sessions  confirming  the  same,  an  order  of  this  Court 
rcnoviag  the  order  of  Sessions,  and  a  writ  otfi.fa. 
issued  thereon,  should  not  be  set  aside,  and  why  the 
money  levied  should  not  be  returned  to  the  defend- 
ant.   It  appeared  that  the  defendant  was  convicted 
on  the  30tn  of  July,  1850;  he  appealed,  and  the 
Sesnona,  on  the  15th  Oct.  confirmed  the  conviction, 
and  ordered  the  defendant  to  pay  the  magistrates 
their  costs.    On  the  19th  November  the  defendant 
paid  10/.  on  account  of  the  costs ;  but  he  not  paying 
the  remainder,  the  order  of  Sessions  was  removed, 
on  the  8th  Febmary,  1851,  into  this  court  by  order 
of  a  judge,  under  s.  18  of  12  &  13  Vict.  c.  45.    A 
writ  of  fi.  fa.  issued  thereon,  and  the  amount  was 
levied  on  the  3rd  March.     On  the  21st  February 
oppUcation  was  made  to  a  judge  at  chambers  to  stay 
proceedings,  but  that  application  was  refused,  and 
on  the  9th  May  the  present  rule  was  obtained  in  the 
Bail  Court. 

Butt  and  Ffooke  shewed  cause.  I.  This  appli- 
cation is  too  late,  especially  after  the  payment  of  \(H, 
on  account.  [Erle,  J.  He  only  paid  to  avoid  im- 
prisonment. CoLEBiDGE,  J. — He  could  not  remove 
the  conviction  or  order  of  Sessions  by  cerHorari  for 
the  purpose  of  quashing  them  (s.  34  of  9  Geo.  4,  c. 
61) ;  and  he  makes  his  application  as  soon  as  the 
other  side  have  removed  it.]  Then,  secondly,  there 
is  no  ground  for  the  application.  The  order  of  Ses- 
sions is  made  under  s.  29  of  9  Geo.  4,  c.  61 ;  and 
that  is  not  rq)ealed  by  11  &  12  Vict.  c.  43,  s.  27. 
The  two  statutes  are  not  in  pari  materii ,-  and  the 
latter  was  not  intended  to  repeal  all  former  provi- 
sions as  to  the  ordering  payment  of  costs  by  a  Court 
of  Quarter  Sessions.  Even  if  it  were  so,  it  is  not 
dear  that  this  would  not  be  a  good  order  xmder  the 
Il&12VicLc.43,s.27. 
Peacock,  coatA,  was  stopped. 
Patteson,  J. — The  order  of  Sessions  is  properly 
brought  up;  and  no  objection  can  be  made  to  the 
order  of  my  brother  Erie  for  removing  it;  because 
by  the  statute  any  order  of  Sessions  may  be  brought 
up  for  the  purpose  of  being  enforced ;  but  the  ques- 
tion is  as  to  the  steps  taken  under  it.  The  party 
affected  by  the  order  could  not  bring  it  up  by  cer- 
tiorari, because  the  statute  9  Geo.  4,  c.  61,  expressly 
takes  away  that  remedy ;  but  then,  if  the  other  side 
choose  to  bring  it  up,  and  the  order  appears  upon 
the  face  of  it  to  be  illegal,  it  is  competent  to  the 
party  affected  by  it  to  take  the  objection,  and  this 
Court  ought  to  set  aside  the  proceedings  taken  for 
tlie  punwse  of  enforcing  it;  but  we  need  not  go 
further  back.  Now  this  order  of  Sessions  is  made 
under  9  Geo.  4,  c.  61,  s.  29,  and  if  that  section  was 
still  in  force,  the  order  would  be  valid ;  because  it 
expressly  says  that  the  Sessions  may  order  costs  to 
be  paid  forthwith,  and  the  partv  to  be  imprisoned 
until  the  costs  are  paid.  Then  has  the  11 
&  12  Vict  c.  4.3,  8.  27,  and  the  subsequent  sections 
repealed  the  section  of  9  Geo.  4,  c.  61  ?    I  think  it 


must  be  taken  to  have  done  so.   Tlie  object  dt 
statute  seems  to  have  been  to  make  a  pmi-a 
in  all  coses  of  convictions  uid  orden  of  mpn 
exerdsing  summary  jurisdiction  andonlni^Ss 
sioos  on  appeal  therefrom;  and  6a  taiai 
presaly  provides  that  the  order  of  Sesi»id 
direct  the  costs  to  be  paid  in  the  first  intwi 
the  derk  of  the  peace,  to  be  handed  onrlixkat 
the  party  entitlea,  and  on  a  day  to  besgiraSt^i 
the  order.    Then  the  36th  section  raieila  aa,  li 
by  the  title  of  them,  and  all  parts  of  urr  od»  4 
tutes  inconsistent  with  that  Act.  Now  tlx  pn 
for  payment  of  the  costs  to  the  dcrkctf  t^im 
upon  whose  certificate,  in  case  of  noi-piara 
warrant  of  distress,  or  commitment  for  ijeaii 
exceeding  three  months  may  issue,  senCBt 
be  quite  inconsistent  with  the  provson  iiiias 
statute  for  the  payment  of  costs  fortiilitfc 
litigant  party ;  and  that  in  caseofnon-i^iir 
offender  should  be  sent  to  prison  nsiftn 
paid.    That  being  so,  the  section,  iiiil(r<Bli 
order  was  mode,  is  repealed,  and^  gristni 
But  it  is  said  that  tlie  defendant  hoc  bKS> 
take  the  objection.    However,  the  odIt  tl«ii' 

5ives  any  foundation  for  that  point  is  tliepinBi 
0/.;  there  has  been  no  laches;  vAitpi^ 
estopped  by  the  payment,  becao«eit™»<«* 
an  order,  which  said  that  if  be  did  sot  m  *f 
be  impiisoDed  ;  and  he  could  hsrdlT  »«!•>» 
know  that  the  order  was  unanAoiiaed;  rM 
therefore,  that  the  writ  cifi.fa.  should  k«<" 
and  that  the  money  levied  nndw  it  ionkiti' 
turned;  and  the  rule  being  absolateu  or,  ii>i> 
ought  to  be  brought.  .     .. 

CoLEBiDGE,  J.— If  the  Dijjection  a  «««" 
all,  it  certainly  is  so  tiow.  Then  is  Bie  Mm* 
liberty  to  object  to  the  order  of  SesooB  *• 
that  a  rule  to  ahew  cause  why  tl»^,^J^, 
issue  was  necessary,  would  it  "''''.f™^ 
shew  that  the  Older  was  invalid?  Thi!(»« 
certainly  not  lend  iU  aid  to  enfbKe»«w™2 
and  wiU  lecoU  process  obtained  a  r«*';™!T^, 
in  support  of  an  order  which  appffl"  ""'Tif 
also  think  that  the  objectwn  m«*  to  W  "^ 
Sessions  is  fiUal.  The  provisionj m toi^"*" 
are  inconsistent ;  and  therefore  the  pre""" 
former  statute  is  repealed.  ,  _t,ur 
Eblb,  J.— The  defendant  hid  "^^ 
the  conviction  or  order  of  Sesam**^^  j, 


but  when  it  was  brought  here  M'^'^^tm. 
in  taking  the  objeet»J2'.j^ 

>.4,c.6'\UrepesW;>*^"j; 
paid  to  the  respondent,  the  "W^'J  J,l5,* 
the  derk  of  the  peace;  andind^«^^(, 


lost  no  time 
tion  in  9  Geo. 


mpellant  can  only  be  sentenoedtoop^^ 
three  months,  whereas,  by  the  fonw?*^^ 
be  kept  in  perpetual  imp™"'™''*!,  -  «  h  » 
not  paid.  When  the  order  is  Mo^."?* if* 
forced,  our  duty  u  to  enforce  the  lepj^  ^^ 
parties,  and  not  to  issue  P""'*  V^ihi!»* 
order.  The  proceedings,  f>"^-haiii* 
will  be  set  aside,  the  money  ""^."S. 
each  party  pay  his  own  costs  of  'f'.'zZ^ 

Monday,  /»»«  ^  ._„ 
tREO.  e.  ScAiFE  and  A.vora«j^ 
Evidenee-Abient  Wi*»^,^f^ff 
The  depontUm  qfa  witneiti^'^r^* 
trate  under  the  U  if  12  V;:^:lu^ 
aceuted  periqn   it  not  """tLjo**! 
againit  that  perton,  »?<".*",^  S"*! 
proof  that  the  witnett  it  ""^iSTufl** 
found,  or  thai  he  it  **?' «?L°{ta tb** 
procurement  of  tome  one  other  i»» 
aerton  himielf.  t.j.i  at  tft<>^ 

Tkertfore.  when,  "W '*' *ff.ii(»*'iJ 
for  a  larceny,  if  wat  ihewn  'f~".fHffi^ 

Held,  that,  at  regardt'thet^f^^W 

not  procure  the  abienee  f  «' *"  . 

tition  wat  improperly  '"''''''r'lMeil'  ^ 

This    was   indictment  agsinnr^  <» 

Thomas  Rooke,  and  John  °f*!'viMil*S 

Quarter  Sessions  for  the  boronghoi  oj'  ^ 

HuU,  and  removed  into  this  c^   '^Jm* 

The  indictment  contained  connft"    ^s,^ 

counts  for  recdving  (f'^^^^H''^ 

stolen),  a  large  sum  of  money,  "^anijr  . 

the  property  of  Robert  Brp*?-   ^„  tb«<*ri  1 

Cresswjff,  J.  at  the  last  Ass«« .™  G""*' 


had  been  examined  before  the  m««»^,ow;ii 
committal  of  the  prisoneis  »  "f  forth<»^li< 
Hull  Quarter  Sessions,  wa»  °°]^  hi*'!^*- 
was  shewn  that  dUigent  «ft!rf„niiii,*»*'jJp 
her,  but  that  she  could  not  W 1°?^  i„tn^ 
dence  was  given  which  »J^?nrt,hrll>«f> 
that  she  had  been  got  out.of  U>e"'jjpo!iiiJi 
ment  of  the  prisoner  Smith.  "  ja«)i»«5. 
before  the  magistrates  was  *» «"  ^  H  ^ 
but  objected  to  by  the  pn»0B«'  »  " 
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^le.  The  depeaticm  bad  b«cn  properlr  tekaoin 
the  mode  pnacribed  bjr  the  stst.  11  &  12  Vict  c.  42, 
and  the  leemed  jo^SB  reeeiTed  it  in  eridenoe.  Two 
of  the  prisonen,  Soaife  and  Rooke,  were  found 
eniltf  ,  Smith  was  acquitted  bjr  the  joir.  It  appeared 
uat,  in  wimMJiig  up  the  eaae,  the  jury,  and  throu^h- 
oat  the  trial  the  Manied  judge,  treated  the  deposition 
aa  admitted  in  evidenoe  geDWally,  and  drew  no  dis- 
tinction between  itsacbniasibiii^  against  Smith,  and 
ita  admissibility  against  the  other  two.  In  Easter 
Term  the  Court  granted  a  rule  niti  for  a  new  trial, 
upon  the  ptmnd  of  the  misrsceptioa  of  eridenoe, 
against  wiuch 

Uvnttr  now  shewed  esnae.    The  deposition  of  a 
witness  who  cannot  be  found  after  diligent  search  is 
in  all  cases  admissible  against  the  prisoner,  if  only 
it  have  been  regularly  taken.     The  prisoner  must 
Iiave  had  full  power  to  cross-examine,  and  it  is  the 
ttm»  inqoiry,  and  between  the  same  parties,  that  is 
oondnoted  at  the  trial  as  at  the  taking  of  the  deposi- 
tion.   The  principles  of  eridenoe  are  the  same  in 
criminal  as  in  dvii  cases,  and  it  is  said  in  Godbolt's 
B«parts,  326,  Case  No.  418,  "And  as  it  was  further 
nid  by  the  Court,  that  if  the  partr  cannot  find  a 
witneas,  tlien  he  is,  as  it  were,  dead  unto  him,  and 
Us  deposition  in  an  English  court  in  a  cause  betwixt 
the  same  parties,  may  oe  allowed  tobersadtothe 
jury,  so  as  the  pasty  make  oath  that  he  did  his  en- 
deavour to  find  the  witneas,  and  that  he  could  not 
Itaar  of  him."    (See  abo  Comyn's  Dig.  Testmoigne, 
C  4,  Butler's  N.  P.  239,  Orsm  T.  QatemMc,  IMd. 
24S ;  1  Tutor  on  End.  332.)    It  was  ruled  indeed 
in  Morlt/t  ease,  6  How.  St  Tr.  71 ;  Kel.  55,  S.C, 
that  if  a  witness,  who  waa  examined  by  tiie  coroner, 
wasw  absent,  aodoaA  wss«  made  that  tiiey  had  used 
tkair  endearours  to  find  him,  and  oould  not  find  him, 
A*  depositions  could  not  be  reoeired,  nnlees  the 
jodgea  were  satisfied  by  the  eridenoe  that  the  witness 
ma  detained  by  means  of  the  preemement  of  the 
iniaoner,  but  in  the  case  of  a  depodtion  taken  before 
the  coroner  tiiere  would  he  no  opportunity  of  cross- 
examination,  and  this  mle  itself  seems  to  have  been 
laid  down  oat  of  merer  to  the  prisoner.    Here,  how- 
ever, the  witness  was  kept  away  by  the  prooureraent 
of  the  piiaeners^  and  tbe  deposition  was  (a)  adn^nsi- 
Ue  opon  that  gtonad.    (flarrtien's  ease,  12  St  Tr. 
8S2.)  Thesuffidency  of  the  evidence  of  oontrivsnce 
liy  we  prisoner  was-entirdy  for  the  judge attlie  trial, 
sod  tUs  Court  will  not  now  renew  his  Judgment 
upon  that  question.     [Lord  CAMPnatL,  C.J.— The 
dapodtion  was  admitted  generally  as  against  all  tbe 
laMuuuis.    The  judge  did  not  direct  Uw  jury  that 
the  depoaition  of  Ann  Gamett  waa  no  eTidenoe 
ansaat  eitiier  Seaife  or  Rooke.]    The  three  were 
■iiowm  to  be  eonneoted  together,  and  the  act  of  one, 
in  keepiog  the  witness  away,  was-  the  act  of  all,  on 
the  groandof  their  being  co-«onspirators.    [Lord 
Gaxpbbli,  CJ.-^fthat  were  so,  the  eonfesnon  of 
ooe  of  them  wo«U  have  been  evidence  against  the 
others.    I  doaotaea  howthe  reception  m  the  evi- 
denoe  can  be  supported  upon  the  ground  of  contri- 
noce.     Thew  still,  however,  remains  the  other 
pDuad.]    The  depositkm  of  the  witness  waa  the 
beat  evidenoe  of  which  tbe  natmw  of  the  thing  ad- 
Bsitted.    (He  referred  to  Reg.  t.  Hagm,  8  Car.  and 
P.'  167;  Rtg.  v.'  OtMriigt,  9  Cas.  and  P.  473.) 

JteanUf,  in  support  of  the  rule. — There  was  no 
esWanoe  that  the  witness  wae  kept  away  by  the  oon- 
faivance  of  eiUier  Scufe  or  Sooke,  and  therefore  the 
deuailion  was  not  admissible  in  evideiHw  against 
esAtr  of  tiiem.  Then,  as  to  tbe  general  propontion 
that  wherever  a  witness  cannot  be  found,  his  depo- 
sition is  admissible,  wliatever  may  be  the  casein 
anU  matters,  it  is  certainly  not  true  in  criminal 
caaas.  There  may  be  reasons  for  a  distmotion  be- 
Iwaeu  the  two,  because  in  criminal  causes  there  can 
b«>  no  bill  of  exceptions.  In  most  cases  tlM  only 
mode  in  which  a  pinoner  can  shew  his  innocence  is  by 
Urn  cron-examination  of  the  witnesses  for  the  proee- 
oatioB.  It  is  most  important  for  him,  therefore, 
ttait  thay  should  be  personally  examined.  Before 
theeomaitling  magistrates  he  has  very  little  oppor- 
taaity  of  eroas  examining,  and  in  practice  is  always 
xvcommended,  as  wdl  by  his  professional  adviser  as 
by  the  magistrates,  to  reserve  that  till  his  trial. 
^iiereiano  authority  for  adnntting  a  depoaition  in 
•videooe  under  sneh  dreumstancsa.  On  the  oon- 
toary.alitbe  textbooks  treat  the  death  of  the  wit- 
JMM  and  the  procurement  of  his  absence  by  the 
Viisoner,  as 'the  only  cirenmstanoe  which  will  render 
Bia  deposition  receivable.    (2  Ruse,  on  Or.  888.) 

Lead  Caiafbu,  C  J.— I  think  this  mle  mast  be 
Bade  absolute  for  a  new  trial.  If  it  were  shewn  that 
8mMi  had  reserted  to  any  conlrivanae  to  get  tiie 
wUuuas  out  of  the  way,  tint  would  make  his  depo- 
aMon  admiseible  a^iainst  Smitk,  bat  not  agdnst  the 
others,  and  no  distmetion  upon  this  bead  appears  to 
liavebaen  made  in  the  summing  up  of  the  learned 
}ndge,  so  that,  in  point  of  fact,  the  deposition  of  the 
•baent  witness  was  admitted  against  Seaife  and 
BMke,  without  any  evidence  of  contrivance  by 
•idler  of  them.  Then,  is  snch  a  document  admis- 
■illle  againsfra  prisoner  without  proof  either  that  the 
deponent  is  dead,  or  that  he  is  kept  away  by  the 


(•)  See  Bloater's  (}ro«n  liSw,  337.~ 


contrivance  of  tbe  prisoner  upon  the  bare  groond 
that  the  witness  is  absent  and  cannot  be  found  >  No 
case  has  gone  so  far  hitherto,  and  I  should  be  sorry 
that  we  should  now  make  a  precedent,  which  might 
have  the  effect  of  depriving  an  accused  person  of  the 
advantage  of  having  the  witnesses  against  him 
examinra  personally  in  the  presence  oi  the  jury, 
with  full  liberty  for  the  accused  to  cross-examine 
upon  all  matters  which  may  be  material  to  his 
defence. 

Pattbsok,  J. — There  was  nothing  shewn  in  the 
way  of  contrivance  to  make  the  deposition  admis- 
sible against  any  of  the  prisoners  but  Smith,  and  it 
appears  to  have  been  received  generally,  that  is, 
against  the  other  two  by  whom  no  contrivance  to 
keep  the  witness  away  appeared  to  have  been 
practised.  Smith  being  acqmtted,  there  is  now  no 
oaestion  about  bim.  Upon  the  general  ground 
there  seems  no  su6Sdent  authority  ror  the  proposi- 
tion that  the  deposition  of  a  witness  who  cannot  be 
found  after  diligent  search  may  be  used,  in  criminal 
cases,  against  the  defendant 

CoutiuDOB,  J. — Before  the  recent  statute  (11  & 
12  Viot  c.  42)  the  deposition  of  an  absent  witness 
was  only  admissible  in  case  of  the  death  of  the  wit- 
ness, or  of  his  absence  bang  procured  by  the  pri- 
soner. All  other  cases  were  in  one  category,  and 
the  depositions  of  absent  witnesses  were  iniidmis- 
sible.  The  recent  statute  (11  &  12  Vict  c.  42)  took 
the  case  of  sickness  snch  as  to  incapadtate  the  wit- 
ness from  travelting  out  of  that  category,  and 
classed  it  with  the  two  other  excepted  cases.  But 
the  statute  would  have  been  unnecessary  if  absence 
simply,  even  where  not  referable  to  any  act  of  the 
prisoner,  had  been  suffident  to  render  the  deposition 
admissible  in  evidence. 

Ekls,  J. — As  regards  tbe  two  prisonen  Seaife 
and  Rooke,  the  admissibility  of  this  document  rests 
only  upon  tbe  absence  of  tbe  witness.  There  is  no 
valid  authority  that  is  suffident  to  make  a  de- 
podtion of  this  kind  receivable  in  evidence. 

Bale  abeoluttfor  a  new  truU. 

Rbo.  ».  Tbb  Yoke,  Nbwcastix,  and  Berwick 

Railway  Company. 
Mandamus  to  make  a  railwag — EspiratUut  tjfeom' 
fntleory  powen — Timejbr  mpplieatiim—Ldekee. 
The  Court  made  abeohite  a  rule /or  a  mandamus  to 
a  railway  company,  who  had  itaied  out  the  line, 
but  given  nonotieet,  to  mate  and  eompMe  a  rail- 
way, where  it  ajtpeared  that  the  power  to  take 
lande  eontpvlieriiy  would  not  exptre  for  teteral 
week;  and  the  period  limited  for  eonttrueting 
the  line  would  not  expire  for  two  year*,  although 
five  year*  had  elapnd  since  the  Act  passed  au- 
thorteing  the  eonttruetion  of  the  line. 
But  qutere,  whether  mandamus  i*  the  proper  re- 
medy in  eueh  a  eaee. 

This  was  a  rale  calUng  upon  the  York,  Newcastie, 
and  Berwick  Railway  Company  to  shew  cause  why  a 
writ  0(  mandamue  should  not  issue  commanding 
them  to  make  and  complete  a  branch  railway  be- 
tween Malton  and  Think.  The  rule  was  obtained 
on  the  30th  April,  bat  drsvm  up  to  shew  canse  on 
the  31st  May.  The  Railway  Act  authorising  the 
construction  of  the  line  recdved  the  royal  assent  on 
the  18th  June,  1846,  and  by  that  Act  the  power  of 
the  company  to  take  lands  eompnisorily  was  limited 
to  three  years,  which  period  was  by  a  subseqnent 
Act  extended  to  five  years ;  so  that  as  to  part  of  the 
line  the  compulsory  powers  would  cease  on  the  13th 
July  in  the  present  year,  and  as  to  the  remainder  on 
the  22nd  of  the  same  month.  The  length  of  line  to 
which  the  rule  applied  was  twenty-two  miles  belong- 
ing to  about  100  owners,  and  in  the  hands  of  about 
200  occupiers.  An  Act  had  been  obtained  autlioris- 
ing  the  abandonment  of  certain  lines  of  the  com- 
pany, but  it  did  not  extend  to  this.  The  line  bad 
been  staked  out,  and  certdn  excavations  made  for 
tbe  purpose  of  ascertaining  the  nature  of  the  soil, 
but  no  notices  had  been  given  to  the  hmdowners  or 
any  steps  taken  towards  purchasing  the  land; 
neither  had  the  applicant  taken  any  steps  to  compel 
the  company  to  do  so  before  the  present  year,  out 
in  January  the  correspondence  on  the  subject  com- 
menced, and  in  March  a  formal  demand  upon  the 
company  was  made.  The  affidavit  stated  a  belief 
that  the  landowners  were  for  the  most  part  willing 
toseU. 

Sir  F.  Kelly,  Knowlee,  and  Alherton  shewed 
cause.  In  truth,  there  is  no  substantial  difference 
between  this  and  the  case  of  7!te  London  and  North- 
Wetlem  Company,  17  LawT.  92.  The  imponi- 
bility  of  taking  the  necessary  steps  within  the  time 
limited  is  prsctically  as  great  as  if  the  compulsory 
powers  had  actually  ceased.  It  would  be  quite  im- 
possible to  get  a  compensation  jury  summoned  within 
the  time.  TColbbidok,  J.— That  is  not  necessary. 
Ooe  dem.  Armietead  v.  The  North  Stt^ffbrdthire 
Railway,  ante,  p.  59 ;  Woreley  v.  The  South  Devon 
Railway,  ante,  p.  60.]  The  Court  will  not  issue  a 
mandamue  imless  they  can  see  a  reasonable  proba- 
bility that  the  act  commanded  can  be  done.  [Lord 
Campbell,  C.J. — AssumiD|;  it  to  be  obligatory  upon 
yon,  yon  must  shew  tbat  it  is  impossible ;  and  it 


certainly  was  assumed  to  be  obligatory  when  an  Act 
of  Pariismsnt  was  obtained  to  authorise  the  aban- 
donment of  one  part.] 

Sir  F.  Theeiger  and  P.  Thompnn  in  support  of 
the  rule.  The  railway  company  are  still  in  time  to 
take  eompnisorily  the  Umds  requisite  for  the  forma- 
tion of  the  railway,  and  they  have  more  than  two 
years  in  which  to  construct  the  railway.  The  land- 
owners have  always  a  difficulty  in  ascertaining  the 
proper  time  at  which  to  come  to  the  Court  If  they 
come  soon  after  the  railway  company  obtain  their 
Act,  they  are  told  that  the  company  ore  allowed  a 
longer  time ;  if  the;  come  shortly  before  the  limi- 
tation of  time  expires,  they  are  told  that  they  have 
been  guilty  of  laehet,  and  that  they  are  too  late. 
The  moment  the  company  stake  out  tbe  lands  of  the 
landowners,  they  take  possession  of  them  for  certain 
purposes,  and,  at  all  events,  a  notice  &om  the  com- 
pany to  tile  landower,  offering  to  treat  for  the  lands, 
establishes  the  relationsliip  of  vendor  and  vendee 
between  them,  so  tliat  the  company,  even  after  the 
statutable  exjnration  of  their  powers,  can  enforce  a 
sale.  The  notice  binds  from  the  time  at  which 
it  is  given.  Then  as  the  company  have  in  their 
books  of  reference  a  register  of  the  names  et  all  the 
owners  and  occupiers  of  lands,  the  notices  may  be 
given  immediately.  (Stat.  8  &  9  Vict.  c.  18,  ss.  84, 
85 ;  Doe  dem.  Armittead  v.  The  North  Stafford- 
thire  Railway  Company,  17  Law  T.  59 ;  Wortley  v. 
The  South  Devon  Railway  Company,  ibid.  60; 
Stone  V.  The  Commercial  Railway  Company,  4  My. 
&  Cr.  522.) 

Lord  Campbell,  C  J.— This  mle  must  be  abso- 
lute. For  the  present  we  must  assume  that  the 
company  have  entered  into  a  contract  to  make  the 
line  m  question,  and  that  it  is  obligatory  upon  them, 
for  they  are  not  in  the  podtion  of  a  company  which 
has  not  exetdsed  any  of  the  powers  conferred  upon 
it  by  the  Legislature.  Moreover,  tbe  landowners 
have  quite  a  suffident  interest  in  the  matter  to 
entitle  them  to  be  prosecutors.  Therefore,  there 
being  an  obligation  on  tlie  part  of  the  company  to 
make  the  line,  and  no  other  le|al  remedy,  the 
Court  will  grant  a  mandamue.  This  does  not  break 
in  upon  the  case  of  Reg.  v.  The  London  and  North 
Weetem  Railway  Company,  17  Law  T.  92,  where 
there  had  been  laches  in  the  landowners.  In  a 
former  case  (Reg.  v.  The  Birmingham  and  Oloucee- 
ter  Railmay  Company,  2  Q.B.  61),  it  had  been  laid 
down  that  it  was  no  answer  for  a  campany  to  set  up 
the  imposdbitity  of  doing  that  which  they  at  one 
time  were  hound  to  do.  1  think  that  case  cannot 
be  supported.  Still  it  rests  upon  the  company  who 
set  up  the  imposdbility  of  tiidr  fulfilling  thdr  obU- 
gations  to  shew  the  impossibility  condusively.  Tltat 
is  not  done  here.  If  due  diligence  be  used  even 
now,  this  line  may  be  completed  within  the  time 
fixed  by  the  Legislature ;  as  to  what  is  said  about 
tlie  limited  time  expiring  before  a  return  to  the 
mandamue  can  be  enforced,  and  a  peremptory  writ 
issued,  we  cannot  listen  to  that  We  shall  make 
this  rule  absolute  in  the  belief  that  the  company 
have  at  this  moment  no  defence  to  justify  them  in 
disobeying  the  writ.  We  cannot  presume  that  they 
will  make  any  other  return  to  the  writ  than  that  they 
have  obeyed  it. 

Patteboic,  J. — If  it  were  clear  that  the  powers  of 
the  promoters  of  the  railway  for  the  compulsory 
purchase  of  lands  could  not  be  exercised,  this  case 
would  come  within  tbe  authority  of  the  recent  case 
that  has  been  referred  to.  That,  however,  is  not 
proved  to  my  sati^sction.  Whether  a  mere  notice 
by  tiie  company  to  talie  the  lands  will  do,  it  is  not 
necessary  now  to  determine,  for  the  company  have 
time  for  more  than  that  proceeding.  We  cannot 
coDclode  that  the  company  are  disabled  altogether, 
or  that  we  are  within  the  predicament  of  ordenng  an 
impossibility. 

CoLBBiDOB,  J. — The  only  question  now  is,  whe- 
ther the  company  have  time  tor  the  performance  of  an 
Act,  which  we  mast  assume,  for  the  purposes  of  this 
mle,  that  they  are  bound  to  perform?  I  do  not 
think  that  the  impossibility  is  made  out  at  tbe  pre- 
sent time.  If  the  company  should  make  a  return 
to  tiie  writ,  and  we  should  ultimately  think  them 
bound  to  make  the  railway,  they  will  then  be  able  to 
take  no  benefit  from  the  dehiy.  because  they  will 
have  been  proved  to  be  wrong.  There  seems  to  me 
to  have  been  no  negligence  -  in  the  landowners.  If 
time  is  to  be  taken  striotiy  to  try  whether  they  have 
been  guilty  of  laehee,  it  must  be  taken  stricUy  also 
against  the  oom'pany  on  the  assumption  that  they 
have  been  aU  along  evading  the  perfbimanoe  of  • 
duty  legally  imposed  on  them. 

Eblb,  J. — The  only  question  now  is,  whetber 
there  bo  time  for  tiie  performance  of  that  which  is 
assumed  to  be  a  legal  obligation.  I  think  there  is. 
As  to  the  wide  questions,  whether  tliis  be  the  proper 
mode  to  enforce  the  making  of  the  railway,  and 
whether  the  company  be  bound  to  make  it,  I  now 
say  nothing.  Those  matters  are  {proper  to  be  dis- 
cussed in  a  mora  solemn  form.         Rule  dbniute. 
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QUEEN'S  BENCH. 


QUUN'S   BENCH. 


QUOM't  BENCH. 


"nutday,  Junt  3. 
Booth  p.  Moxmocthsbibk  Railway  and  Canal 
Company. 
Statutory  obligation— Public  worki — Neglect— 
Privat*  injury. 
If  an  Act  qf  Parliament  catU  upon  any  pertom  the 
obligation  to  execute  a  public  work,  and  the 
otnittion  to  execute  that  teork  itifticlt  am  injury 
upon  a  private  person,  the  perton  injured  may 
maintaiu  an  action  for  the  injury  which  he  hit 
fuitained. 

This  was  an  action  on  the  case  against  the  de- 
fendants for  not  coDTerting  a  tnmroad,  which  had 
been  constructed  many  years  ago  under  a  private 
Act  of  Parliament,  into  a  locomotiTe  railroad.  The 
tramroad  had  been  used  for  the  purpose  of  convey- 
ing goods,  &c.  to  a  neighbouring  canal ;  and  the 
defendants  bad  a  few  years  a^  obtained  a  new  Act, 
enabling  them  to  make  certain  lines  of  railnmy,  and 
this  Act  contained  a  clause  requiring  the  defendants 
to  convert  the  tnmroad  into  a  locomotive  railroad. 
This  part  of  the  Act  had  not  been  complied  with, 
•nd  the  period  to  which  the  operation  of  the  Act 
was  limited  had  now  expired ;  the  plaintiff,  who 
was  on  iranmaster  in  the  neighbourhood,  had  suf- 
fered considerable  loss  from  their  neglect  to  per- 
form this  work,  at  he  could  not  convenieotly  convey 
his  manufactures  to  the  canal.  The  dcclaratioa  set 
out  these  facts,  and  alleged,  as  a  breach  of  duty,  the 
neglect  to  convert  this  tramroad  into  a  locomotive 
railroad.  The  defendants  demurred  to  the  declara- 
tion, as  not  setting  forth  any  good  cause  of  action. 

Witlee,  in  support  of  the  demurrer,  contended  that 
no  such  action  could  be  maintained  by  a  private  in- 
dividual in  respect  of  the  nonj>erformanoa  of  what 
vraa  not  a  matter  of  contract  with  him,  bnt  a  matter 
of  duty  towards  the  public  (Bauetl  v.  Godtchall, 
3  WiU.  121 ;  Lowlher  t.  Radnor,  6  East,  113 ; 
Norman  y.  Tappenden,  1  East,  5Si5.) 

Sir  A.  Cockbum,  Att.-Gen.  (with  whom  was 
Phipton),  for  the  plaintiff,  insisted  that  as  a  private 
injury  was  the  consequence  of  this  breach  of  public 
duty,  the  individual  injured  might  recover  dainige* 
in  respect  of  that  injury.  {Henley  v.  Lyme  Regie, 
3  B.  &  Ad.  77;  2  CI.  &  Fio.  331;  Sutton  t.  /oAn- 
«/oa,  1  T.  R.  493:  Green  v.  Buckleehunhee.  1 
Leon,  323;  A*kby  v.  White,  14  Sta.  Tri.  785;  2 
Inst.  623.) 

Lord  Campbell,  C.J. — Tins  is  a  very  clear  case. 
There  can  be  no  doubt  that  if  a  statute  imposes  on 
«ny  persons  the  duty  of  perfinrning  any  work  which 
relates  to  the  public  at  Urge,  and  u  by  their  neglect 
to  perform  that  work  they  inflict  an  injury  on  a  pri- 
ytte  individual,  he  is  entitled  to  sue  the  form  com- 
pensation for  that  injury.  When  dM  the  Act  in  this 
case  impose  the  duty  to  perform  this  work  ?  It  de- 
clares that  the  defendants  are  not  merely  empowered 
or  authorised,  bnt  "  required  "  to  convert  this  ttam- 
load  into  a  railroad.  The  defendant's  neglect  to 
do  that  wwk  had  occasioned  injury  to  the  plain- 
tiff. He  is  therefore  entitled  to  recover  damages  for 
that  injury. 
The  other  judges  concurring, 

(a)  Judgment /or  the  plaintiff. 

Thursday,  June  5. 
Eaton  t.  Tbk  Swansea  Watikworkb  Cou- 

PANT. 

Satement — Watercourse— Enjoyment  as  of  right — 
Effect  of  interruption  for  less  than  a  year. 

Although  an  interruption  in  the  enjoyment  qf  an 
easement  for  a  less  period  than  a  year  is  not 
ttffficient  to  prevent  altogether  the  operation  qf 
the  statute  2^3  Wm.  4,  c.  71,  «.  2,  yet  such  in- 
terruptions are  very  material  to  be  laid  before  the 
jury  in  rrf'erence  to  the  question  whether  the  en- 
joyment has  been  qf  right. 

In  case  for  obstructing  a  watercourse,  an  ii\forma- 
tion  laid  by  the  defendant  against  the  plaintiff's 
servant,  and  his  conviction  thereon,  for  an  act 
done  by  him  by  the  plaintiff's  order,  and  in  as- 
sertion qf  the  platntiffs  right  to  the  water- 


MeU,  admissible  in  evidence  on  the  part  of  the  de- 
fendants, it  being  proved  that  the  plaintiff's  son 
attended  at  his  father's  request  b^ore  the  magis- 
trates, and  paid  the  fine  of  Is.  imposed  upon  the 
servant. 

This  was  an  action  on  the  case  for  obstructing  the 
plaintiff's  watercourse;  to  which  there  were  pleas 
denying  the  right.  At  the  trial,  the  plaintiff  claimed 
under  the  Prescription  Act,  2  &  3  Wm.  i,  c.  71,  a 
tight  to  the  watercourse  in  question,  for  the  purpose 
of  irrigating  certain  fields,  and  it  appeared  that  the  de- 
fendant, who  disputed  that  right,  had  at  different 
times  dammed  it  up,  so  as  to  prevent  the  flow  of 
water  over  the  fields.  The  learned  judge  asked  the 
jury  whether  the  n«e  of  the  water  had  been  enjoyed 
as  of  right  for  the  full  period  of  twenty  years ; 
and  the  jury,  who  had  previously  inquired  what 
would  be  the  effect  of  perpetual  warfare,  with- 
out receiving  any  distinct  answer,  found  that  it 
bad  been  enjoyed  as  of  right,  adding,  "  and  without 


intonnption  for  a  year."  On  the  part  of  the  de- 
fendants an  information  against  a  man  of  the  name 
of  Luke,  at  the  instance  of  the  defendants,  for  re- 
moving a  dam  which  obstructed  the  flow  of  water 
over  the  plaintiirs  land,  and  his  conviction  there- 
upon under  a  section  of  the  company's  Act,  were 
tendered  in  evidence  and  rejected.  With  regard  to 
them,  it  was  proved  that  Luke  was  the  plaintiff's 
servant,  and  bad  done  the  Act  in  question  by  the 
order  of  the  plaintiff;  that  the  plaintiff's  son  by  his 
feUier's  request  attended  before  the  magistrates,  on 
behalf  of  Luke,  and  when  be  was  convicted,  paid  for 
him  the  fine  of  Is.  which  the  magistrates  inflicted. 
No  appeal  was  prosecuted  against  that  conviction, 
although  there  was  a  clause  in  the  Act  giving  an 
appeal.  The  verdict  was  found  for  the  plaintiff; 
but  in  Easter  Term,  a  rule  was  obtained  for  a  new 
trial,  on  the  ground  of  misdirection,  improper  reijec- 
tion  of  evidence,  and  upon  affidavit*. 

Grove  and  Bovill  shewed  cause.  1 .  There  was  no 
misdireetian.  The  judge  left  the  proper  question  to 
the  jury;  and  ezplainea  that  no  interruption  would 
defeat  the  operation  of  the  statute,  unless  acquiesced 
in  for  a  rear,  according  to  Plight  v.  Thomas,  11  Ad. 
«e£U.  G88;  8  CI.  &  Fin.  231.  [Erlb,  J.— Yes; 
that  is  a  very  strong  decision ;  because,  aoeoiding  to 
that  case,  it  seems  that  user  for  twenty  months, — 
that  is,  the  first  month  of  each  of  the  twenty  yean, 
would  bo  sufficient,  although  the  eDJoyment  vras  in- 
terrupted during  the  remaining  eteven  months.] 
2.  The  information  and  conviction  were  properly 
r^ec^.  The  plaintiff  was  not  a  party  to  the  pro- 
ceeding at  all.  [Colsbidok,  J. — The  act  was  done 
in  assertion  of  the  right  now  in  dispute.]  He  could 
not  make  his  servant  appeal  against  the  oonvictioo ; 
and  even  if  he  had  been  the  person  convicted,  the 
decision  of  the  magistrates  would  not  have  been  evi- 
dence in  this  esse.  [Eklb,  J. — Not  their  decision ; 
but  the  conduct  of  the  plaintiff  upon  that  ooeaaion.J 
The  father  is  not  bound  by  the  aet  of  the  son  in 
paying  the  fine ;  and  at  all  events,  if  admissible,  the 
weight  of  the  evidence  is  inftoitessinul,  and  could 
not  affect  the  verdict. 

Evans,  Benson,  and  Willi*,  eontrk,  w«»  not 
called  upon. 

Lord  Campbell,  C.J  —I  think  that  there  ought 
to  be  a  new  trial,  on  the  ground  that  the  informa- 
tion and  conviction  were  Impvoperly  nyected.  They 
were  not  evidence  to  shew  the  adjudication  of  the 
magistrates  upon  the  questioD ;  bnt  they  were  evi- 
dence very  material  to  be  considered  by  the  jury,  as 
regarded  the  assertion  of  right  on  the  one  side,  and 
the  acquiescence  on  the  other.  Luke,  the  servant, 
acted  under  the  plaintiff's  order  and  guidance 
throughout^  and  the  son  represented  the  father  be- 
fore the  msgistntes.  Then  there  being  a  right  of 
appeal  if  Luke  bod  done  no  more  than  vna  lawful, 
the  plaintiff  does  not  appeal,  but  pays  the  amount  of 
the  fine.  Now,  I  cannot  ssy  that  tnis  evidence  is  of 
so  little  weight  that,  notwithstanding  its  rejection, 
the  verdict  ought  to  stand.  I  feel  the  less  regret 
in  coming  to  that  conclusion,  because  I  cannot 
think  that  the  verdict  of  the  jury  upon  the  issue  as 
to  the  enjoyment  for  twenty  yean,  has  been  quite 
salisfectorily  found.  They  asked  the  learned  judge 
what  would  be  the  efieet  of  a  perpetual  warfare  upon 
the  acquisition  of  the  right  under  the  statute,  and 
the  learned  judge,  as  he  had  a  perfect  right  to  do, 
reserved  his  answer  to  that  question,  until  he  gave 
them  hi*  direction  in  point  of  law.  He  then  told 
them  tiiat  no  interruption,  unless  acquiesced  in  for 
a  year,  would  defeat  the  opention  of  the  statute, 
and  be  asked  them  whether  there  had  been  for 
twenty  years  an  eqjoyment  of  this  watercourse  as  of 
right,  for  the  purpose  of  irrigating  the  fields ;  and 
they  answered,  "  Yes,  and  vnthout  interruption  for  a 
vear."  It  is  possible,  therefore,  that  they  may  have 
been  of  opinion  that  there  had  existed,  as  to  this 
watercourse,  a  perpetual  warfare,  and  that,  although 
it  had  been  claimed  as  of  right,  it  had  never  been 
enjoyed  as  of  right.  I  do  not  saf  that  that  ought  to 
have  been  their  condoaion ;  but  if  they  had  received 
a  more  distinct  direction  as  to  the  law  applicable  to 
the  case,  it  is  possible  they  might  have  come  to  that 
conclusion  ;  for  although  it  is  perfectly  true  that  an 
act  of  interruption,  not  acquiesced  in  for  a  year,  is 
no  evidence  of  "  interruption  "  within  the  meaning 
of  that  statute  so  as  to  defeat  its  operation  altogether, 
I  am  of  opinion  that  sucl  acts  of  interruption  tsUng 
place  during  the  twenty  years,  are  of  most  material 
importance  for  the  jury  in  considering  the  nature  of 
the  enjoyment,  whether  it  was  or  was  not  an  enjoy- 
ment as  of  right.  It  certainly  would  Irad  to  the 
most  monstrous  results  to  hold  that  no  interruption, 
which  was  not  acquiesced  in  for  a  year,  should  be  of 
any  importance  upon  the  question  whether  the  enjoy' 
ment  was  of  right.  It  is  satisfectory  to  me,  there- 
fore, that  this  case  will  be  submitted  to  another  jury 
with  a  more  distinct  direction  upon  that  point. 

Patteson,  Colebioqe,   and  Eblb,  JJ.   con- 
curred. 

Rule  absolute— the  costs  qf  the  affidavits  to 
be  costs  in  the  cause. 


Dob  dem.  Lobd  Asbbvbicbaii  v.  Hmua 
Evidence — Stewards  accounts— M»bj  ^  i^ 


ptrton  charging  kimseU'-Prmumflisi  y  ja 
In  ^eetment  by  landtori  against  teml.Mm 
accounts  were  put  in  to  prove  tte  etmnem 
qf  the  tenaaey.  J.  V.sen.tsas  Ikdmri, 
the  enlrit*  for  ttttr^  years  b^fm  Y!%  \ 
signed  "  J.  V.Jun."  emd  they  eU  nfmdt 
entry  in  1795  m  file  foUou^tg  km:-' 
above  account  this  day  settled,  tnithU 
due  thereon  to  J.  V.  sen.  was  paid  ^  M, 
{the  landlord)  to  J.  V.Jua.'^  lUatii 
signed  by  J.  V.  jun.  and  Lord  A. : 
Held,  that  all  the  entries lifnei  J.  V.im.tm 
mitsiUe  in.evidenetmponatrial  in  Mum 
pro^thatJ.  V.jun.wmdtai.  1 

Xje^ent  bv  landlotd  agaast  teaaatiiierql 
in  Bteeoe,  tried  Bt  the  last  assises  far  Um^ 
when  •  verdict  was  found  for  the  leuor <ikie>\ 
tiff.    In  order  to  make  out  a  Micfasebaiw, ' 
dab  determined  by  notice  to  quit,  (he  Itar.ir 
plamtiff   gave    in    evidenoe  eotaia  raia 
pioducad    from    Lord    Ashbunham'i  ssa 
room.    The  fint   entry  lelstiag  to  lU  «ti 
in   question   was   in    1781;    at  Hut  mM 
Vernon   vras  the  steward  of  Lerf  iilKen 
and  tlw  account  was  beaded  "tfaencMdM 
Vamoo,  reoeivw  of  the  rents,  &c.  faa  lUi 
DUN   1781   to  liicfaaetnts  1782.  HiMti 
"  Jaaea  Flitchwrd.  for  a  eottage-Si.  a;"  all 
aoooontvna  sigDed  John  VenoB,jsi.  An 
entry  w«*  found  in  the  accooti  fir  ahqi 
years,  all  of  whiek  vren  sigaed  in  tktBBt 
"John  Vermm,  jun."  bnt  at  the  enJ  rf •*» 
there  VTM  a  refenooe  to  a  MihsaqMStpani* 
meat  of  aocoonta  in  1795,  Mid  die  attr  ita<4 
foUom :— "  18  Feb.  1795.— The  ^»n  i 
this  day  ietOed.  and  the  bahaesdie      ^__ 
John  Vernon,  sen.  waa  paid,  by  I*"* '■•'J 
to  John  Vetnoa,  jtm.;"^  signed  by  UM  i»< 
ham,  and  John  Vernon,  jun.   IVi  esttw ra^ 
to  the  oottM.  sigiied  "JahnVmoa.  j"-  < 
objected  to,  ne  not  being  the  *•»»,■•* 
dcnoe  being  given  to  prove  who  htsi*  ■" 
was  dead.    The  evidence  ««•  '*«i"v'*' 
for  a  new  trial  «•  obtained  in  iMkr  in  "' 
ground  that  it  wm  inadmlsiibl*.  ^^ 

Evans  and  Orove  now  shewed  uw  "'^ 
in  1795  exniains  the  previous  «>'*J"j*?  ^ 
Lord  AsbDuroham  aooonnted  wil*'* 
jun.  who  by  these  entzisf  i 
Rulien  T.  Farr,  4  Ad.  &  UL 
here,  when  the  fiscts  of  that  ••tt  "_  m 
[CoLBBinoB,  J.— Baron  Guraey  ■••.Ttw 
tbe  fects  of  that  case  wen  misng*!  S 
were  so.  This  case  fells  within  flf^r! 
way,  10  East.  109 ;  and  proof  of  iwj35„ 
neoeesary,  when  the  document  »t«>»'T^M 
from  the  nroper  custody.  (^J^flLtsi* 
4  B.  &  i5/M6.)    So  the  destk  •*'"'* 


at  dB**^ 


yeon  will  be  preeuoed. 
■  ■  -In  1 

rf.Wi 
i  althot.. 

to  the  time  at  which  death 


on  Will  be  preeuoed.  a_iiiiiii 

ilflsm  contrtl.-Xo  De  «»<«»i^'r«i 

Mayor  i^  Exeter  v.  Warren.  5  <i'^J^^t 


(a)  See  F^atm  t.  Sort  <f  Kitund,  S  CI.  A  Fin.  261, 
tteofatei  in  XcKttma  v.  Poyt,  1  U,  L.  Caa.  9, 


•or  qf  ttxeter  v.  irarren,  -i  »•"  'li  Jtoi 
proved ;  and  although  then  is  ■o"^  a 
w  Lhe  time  at  which  death  wUl  >»  IJ^^^ 
submitted  tfaat  the  dutance  of  tuoe  >» J^^wi 
sufiflMDt,  and  the  handwritiog  04»l7utl 
been  proved.  (Hutgrave  v.  «s"w^ 
326.)  .  .,.•  1,  tiij  *i  1* 

Lord  Campbell,  C J.-I  «»«*  *L*I* 
ought  to  be  diacharged;  and  that  the  oW^, 
ing  the  cottage,  ex^aiirad  as  they  *"}^m^ 
1795,  are  admissible.  Mr.Altoo**T,^ 
ought  to  be  evidence  of  the  <»<»'^f  r'^, » 
jun. ;  but  it  seem*  to  me  that  ttst  "^j^j 
necessary,  the  date  of  the  entry  ^"Ti/a 
fifty  yeon  before  the  trial.  Unto  ""^j^j^ 
stances,  nothing  to  the  contrary  •PP'^^X  ,gi« 
is  to  be  presumed.  After  thirty  yejn^  ^  » 
witness  to  a  deed  is  presumed  ^  Slrvmi* 
deed  proves  itself;  and  so  of  »,  T^JU  * 
were  held  insufficient  fo'_""J  VkST'!! 
lapse  of  time  would  w**,^  frrf  ™ 
entry  sufficient  ?  I  do  P^.^Tpm*^? 
De  Rutzen  r.  Farr,  considenng  ""irtTki** 
clerk,  did  not  by  the  entry  •«» JL^rfci*  *» 
but  this  U  a  di«ferent  'J^Jf^TesBT'^ 
Vernon,  jun.  does  acknowtodge 'T^'r^  j^jj^ii*! 
has  received  money  for  which  ne"  ^ y» 
and  we  cannot  reject  tlie  '""^"^Lit^* 
Ashbumbam  signs  the  »ccoants,  imJ^  v««* 


account  was  settled  between  him 
jnn. 


i,i»(<* 


"patteson,  J.-This  <»»'^'^JS^^ 
liar  drcumsUnoes,  and  is  not  to  w  ■g^  ^  ffir 
tending  the  rule  to  every  ease  "^  „rjkJi(»'S 
signs  for  another.  It  *Vf<^'^^o^  5 
aocounu,  that  Lord  Ashbuiabsm^  ^^  j# 
Vernon,  jun.  as  authorised"  •"'^uJJer 
Vernon,  sen.;  and  thisis <l<»f^^ 
De  Rutzen  v.  Farr. 


It  is  '"f^.'SoS'oo't^ 


entry  of  1781,  John  Vemon,  J»»' 
to  charge  himself;  but  >«  °fSL*i»"*l-* 
with  the  general  balance  m  ^^Z^  f**' 
a  settlement  of  the  balances  rf  »W  P^ 
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COMMON  BENCH. 


wfaea  thst  ^enenl  lettkanent  ia  made,  titeo  they  go 
back  ancl  ngn  each  of  the  yearly  acooants. 
CouuDOa,  J.  concnrred. 

Rule  duciarged. 

Fridajf,  J%tu6. 
Wilton,  Executor,  &e.  v.  Dunn. 
Um  and  oeeupatiim—Notict— Mortgagor  and 
mortgagee. 
To  an  action  for  the  tue  and  occupation  iff  pre- 
mi*e$  hy  the  permiition  nf  tke  plmntiff,  it  u  no 
.ontwir  that  a  mortgagee  to  whom  the  plaintiff 
had  mortpaged  the  premitet  irfore  their  oeeupa- 
tion  if  Me  de/mdant,  hat  given  notice  to  the 
d^enaant  to  pay  to  him  the  rent  that  hai  accrued 
due  before  the  notice  wa*  given. 
Thii  wai  an  action  of  debt  for  oie  and  occnipation  of 
certain  promiaes  by  the  defendant,  by  permiaaipn  of 
-the  plaintiff.  The  defendant  pleaded,  in  tuittanee,  that 
before  the  occupation  of  the  premian  by  the  defend- 
ant the  pUbtiK  had  mortBaged  them  to  one  Lonisa 
Smith,  asd  that  after  the  mort|;age  by  the  plaintiff 
to  Louisa  Smith,  and  while  plamtiff  was  only  the 
mortzagor  in  ponesaion,  the  defendant  occnpied  the 
premises  by  me  permisaion  and  sufferance  of  the 
plaintiff,  and  that  aftent'uda  Louisa  Smith  gare 
notice  to  the  defendant,  and  reqniied  him  to  pay  the 
nmoont  doe  to  the  plaintiff  at  the  time  of  givrng  the 
aaid  notioa  to  her  aa  and  for  the  profita  which  Lonisa 
Smith  waa  entitled  to  noorer  from  the  .defendant 
for  the  possaaaioD  of  the  premises,  and  that  the  de- 
fendant^ at  the  time  of  BTing  the  notice  by  Louisa 
Smith,  was  ready  and  wilUng  to  pay  to  the  pluntiff, 
but  that  he  was  now  liable  to  pay  to  Louisa  Smith. 
"Verificatioa. 

Demurrer  and  joinder. 

eieaOy  (with  him  Pomeip  for  the  plaintiff.— The 
noint  intended  to  be  raised  is  whether  a  mortgagee, 
oy  tiring  notice  to  a  tenant  who  holds  under  the 
aoongagor  by  lease  or  agreement  since  the  date  of 
-tke  mortgage,  can  entitle  nimaelf  to  rent  dne  before 
-tlMgiring  of  the  notice.  Some  of  the  di'cf  a  in  Po^ 
•w.  Bigge,  9  B.  &  C.  245,  which  will  be  relied  upon 
eannot  now  be  maintained.  Where  a  tenant  comes 
in  nnder  the  mortgagor  after  the  mortgage,  tiiere 
I  only  two  casea  in  which  he  can  defend  himself 
isut  the  morlcagar's  demand  for  rent : — I .  Where 
re  has  been  8omethin|[  tantamount  to  eriction  or 
sttonment  as  between  hnn  and  the  mortgagee ;  and 
2.  Wkere  tiiere  has  been  actual  payment  of  the 
J  daa  to  the  mortgagee.  A  tenant  cannot  dis- 
his  laadlord'a  tMle.  Nor  U  the  liabiUty  to  be 
1  ia  treapaas  for  aseane  profita  (whloh  Is  aa  action 
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for  nnliqaidatad  damages)  by  a  third  party,  who  claims 
-to  have  a  better  tiue  than  tiie  landlord  any  an- 


te Um  landlord's  daim  upon  his  tenant.  PrO' 
bafaly  actual  payment  to  the  mortgagee  might  hare 
been  sat  op  in  defence  as  a  payment  by  tlw  tenant 
(rftist  to  Mich  Us  landlord  was  liable;  but  here  it 
does  not  Mow  that  the  notice  wUl  be  foUowednp, 
and  thedcfniee  istantamonnt  to  this,  that  the  mort- 
gagee has  threatened  to  sue  the  defendant.  It  is  quite 
dear  that  tlie  defendant  ia  not  liable  to  the  mortgagee 
fbr  ttmi  due  before  the  notice  was  given,  and  there- 
fore, if  he  be  not  liable  to  the  plaintiff,  he  is  not 
liable  ten  rent  at  all.  (Hogtn  r.  Hvmphreyt,  4  A. 
ftB.a99;JBiiaiMi>.'JS«ioM,9A.&E.342;  Booker. 
OamteU,  7  M.  &  Gr.  386;  Partington  t.  Woodcock, 
&  Tien.  &  Man.  672 ;  He**  t.  GaUimore,  1  Smith's 
L.  C.  317,  mm  notes.) 

Keating,  lor  the  plaintiff.— It  is  admitted  that  the 
mortgagee  cannot  by  notice  to  the  tenant  put  him- 
self mto  the  position  of  the  mortgagor  to  all  intents 
and  fwi'posa*,  but  this  is  an  action  for  use  and  occu- 
pation, a  cMm  whidi  may  arise  without  the  rela- 
tion of  landlord  and  tenant.  It  is  fbr  the  permitted 
enjoyment  of  the  prenuses,  which  in  law  must  be 
taken  to  be  permitted  by  him  who  alone  has  a 
legal  >teht  to  permit  it,  that  is,  the  mortgagee.  The 
plaintiff  himself  has  only  had  such  occupation  as  he 
haa  had  by  permission  of  the  mortgagee.  Even  if 
the  mortgagee  coald  not  sue  for  use  and  occupation 
befbre  notice  given,  he  could,  at  all  events,  recover 
the  same  thin^;  in  the  shape  of  mesne  profits  after 
an  action  of  ejectment  against  the  tenant,  and  if  the 
rent  doe  before  notice  given  to  the  tenant  were  paid 
to  the  mortgagee  after  notice  so  given,  that  payment 
would  be  a  discharge  as  against  the  mortoagor. 
(T^tmuhr  ▼.  Batcher,  3  East  449;  WaddUoee  y. 
Betmetl,  2  Bing.  N.C.  538,  543.) 

Oeatiif  was  not  called  upon  to  reply. 

Iiord  CAMPni.t.,  C.J. — ^This  is  an  ingenions  ex- 
pasliutat  whidi  we  cannot  sanction.  It  is  a  novel 
attempt :  to  set  up  a  liability  to  an  action  of  trespass 
at  the  soit  of  a  third  puty  against  a  landlord's 
elain  for  rent.  A  conrt  of  law  cannot  protect  the 
deCsndant  against  a  threat  by  the  mortgagee  that  he 
will  take  proceedings  againat  him.  If  Uie  defendant 
had  paid  the  mortgagee,  that  might  be  an  answer  to 
flie  action  by  way  of  diacharge :  all  that  is  now  set 
ap  is  a  mere  threat  bv  the  mortgagee  to  enforce  a 
•opposed  liability.  There  is  no  authority  for  any 
asKdi  plea,  aad  there  must  be  judgment  for  the 
plaintiff. 

PATnsow,  J. — I  cannot  see  how  this  rent  could 
«Ter  have  been  dne  to  tiw  mortgagee  for  use  and 


occupation  of  the  premises  by  his  permission. 
Suppose  there  had  been  a  lease  under  seal  between 
the  plaintiff  and  the  defendant,  tiie  mortgagee  plainly 
could  not  sue  upon  any  covenant  to  pay  rent  con- 
tained in  that.  Snrely,  in  that  case,  there  could  not 
have  been  two  liabilities  to  pay  rent,  one  under  the 
lease  to  Uie  mortgagor,  and  one  to  an  action  for  use 
and  occupation  at  me  suit  of  the  mortgagee.  And 
yet,  in  prind|de,  that  case  ought  not  to  be  distin- 
guishable from  a  parol  lease,  or  a  tenancy  at  will 
between  the  mortgagor  and  the  defendant. 

CoLBUDOB,  J. — Concurred. 

Eklb,  J. — If  the  rent  had  been  actnally  paid  to 
the  mortgagee  I  should  have  been  inclined  to  support 
the  defence,  though  upon  that  point  the  authorities 
are  not  auite  dear.  Here,  however,  there  is  only  w 
suppoaeo  liability,  and  for  anght  I  can  see,  the' 
tenant  may  intend  to  pay  neither  the  mortngor  nor 
the  mortgagee.  Judgment  for  the  plaintiff. 

Satwrdag,  June  7. 
Reo.   v.  Wilson. 
Lunatic  order — Charaeaiilily  to  eountg — Appeal, 
Sec.  80  (yf  8  4-  9  Vict.  c.  126,   otrw  «o   appeal 
agtinet  an  order  qfjutlieet,  adjudging  a  pauper 
lunatic  chargeable  to  a  eountg,  and  directing  the 
treaeurer  <(f  the  eountg  to  pay  a  turn  of  money  ae 
the  coett  <g  hie  maintenance  in  an  atghtm. 
This  was  a.spedol  case  stated  for  the  opinion  of 
this  Court  J  and  the  mun  question  raised  was,  whe- 
ther there  ia  any  right  of  appeal  against  an  order  of 
magistrates  nnder  8  &  9  Vict  c.  126,  s.  63,  directing 
the  treasnrer  of  a  county  to  paj  the  expenses  of 
maintaining  in  an  asylum  a  Innatic  pauper,  who  had 
been  adjudged  choqieable  to  the  county  nnder 
sec.  59. 

Paehtey,  for  the  reapondents,  contended  that  there 
was  no  sndi  appeal.  Under  sec.  59  this  charge  is 
thrown  upon  the  county  only  when  the  settiement 
cannot  be  ascertained ;  and  by  other  dauses  power 
is  given  to  the  county  to  transfer  the  burden  at  any 
fotnre  time  to  the  parish  of  settiement,  whenever, 
as  is  suggested  here,  the  settlement  of  the-  lunatic 
can  be  ascertained.  However,  sec.  80  gives  an 
appeal  in  general  terms  against  all  orden  except 
those  adindicating  aa  to  uie  settlement  and  or- 
dering tne  maintenance  of  lunatic  panders;  but 
this  order  is  res^y  within  the  exception.  An 
order  which  adjudicates  that  the  settlement  can- 
not be  ascertained  contains  an  adjndicatioa  «  to 
the  settlement.  [Lord  Campbell.  CJ. — ^An  adju- 
dication Of  to  is  not  on  adjudication  i^Mm.l  It 
makes  no  difference  that  in  thte  case  two  orders  have 
been  made,  one  adjudicating  that  the  settlement 
could  not  be  ascertained,  and  that  the  pauper  was 
chargnble  to  the  county ;  the  other  following  that 
up  by  ordamg  the  treasorer  of  the  county  to  pay  the 
expoiaea.  Tie  two  are,  in  truth,  but  one  order. 
(It.  T.  T^rwhitt,  12  Q.  B.  Rep.  292.) 

Peacock,  oontri. — Sec  80  gives  the  coanty  an 
appod  against  this  order,  because  it  does  not  adju- 
lU^te  as  to  tiie  settiement.  [Colbkidoe,  J. — Must 
not  the  parish  satisfy  the  justices  that  the  settlement 
cannot  be  ascertained  before  they  can  get  the  order 
upon  the  county.  Eklb,  J. — That  is  dear;  because 
ifa  glimpse  of  a  settlement  appears  the  justioesare 
empowered  to  adjourn  in  order  that  inquirv  may  be 
made  into  that  settlement]  That  is  the  case. 
[CoLBBiDOB,  J. — In  truth  these  are  only  interim 
orders  until  the  settlement  can  be  ascertained.] 

Lord  Campbell,  C.J. — The  point  is  completely 
disposed  of.  Judgment  for  reepondenle. 
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ABiasTBAn  V.  Whits. — i^  wu  an  action  againit  an 
inakeeper  by  a  sunt  whoie  KOods  hmd  been  stolen ;  and 
the  main  qnestion  was  whetner  the  liabilitv  of  the  inn- 
keeper had  not  been  destroyed  b^  the  neeligenee  of  the 
gncet  himself.  He  was  a  oommereial  traTeller,  who,  after 
publicly  oonnting  overhia  notes,  deposited  them  in  a  box 
with  an  iniwmre  look,  and  then  left  the  box  in  the 
travellerfl*  room  ^  night.  The  Conrt  thought  that  that 
«Tidenoe  warranted  the  jnry  in  finding  that  the  losa  had 
been  occasioned  hy  the  gross  neffligenoe  of  the  gnest ;  and 
that  there  waa  no  misdirection,  oe«inse  the  jndge  did  not 
tell  the  jury  that  a  traveller  waa  alwaya  boond  to  take  hia 
property  into  bis  bed-ioom  with  him,  and  loat  his  daim 
upon  the  innkeeper  if  he  did  not,  but  commented  only  in 
his  addzeas  to  them  upon  the  particular  oircnmstances  of 
this  ease.  Xkowta  and  Orompton  shewed  cause.  Header- 
ton  in  support  of  the  role.  SmI*  iitcianed. 

CosLUre.  Sixoir  and  Othen.— Sowtim  moTad  for  a 
mle  to  shew  cause  why  the  plsintiir  should  not  have  hi* 
costs,  notwithstanding  the  13  &  14  Tict.  o.  61,  s.  II,  npon 
aJfldaviU  tending  to  anew  that  none  of  the  defendants  re- 
sided, or  oarried  on  bosinesa,  within  the  jurisdiction  of  the 
Oounty  Court  in  which  the  cause  of  action  arose.  The 
Court,  however,  said,  that  at  all  eventa  thia  waa  not  a  caae 
in  which  they  would  exereiae  the  discretion  siTen  to  them 
by  s.  IS  in  favour  of  the  plaintiff.  £■!«  rffiutd, 

Pridag,  Jmu  6. 

Boms  Aim  Avorxn  v.  Mabstat. — Argnment  con* 
dod^.  Judjfmnljor  iMe  pUunt\fe. 

Esq.  v.  Tai  IiASCissisx  aitd  Yobxskibi  Bailwax 
Coxrart.—H.  Sitt  moved  for  a  ataiklaanu  to  the  de- 
fendants to  complete  a  line  of  railway.  SnU  niri. 

Thi  OovasHOB  unt  CoxrAirr  or  GBSuaA  Wim- 
woBzs  e.  BowiJT. — Omwder  (with  him  BnU)  fbr  the 
plaiotiA.    WUIet  for  the  dsfimdaat.         Ctr.  od*.  vaU. 
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Bailwit  CoiTPAirT  V.  TsBBcn.— Cr>rrM,  for  the  defendant, 
admitted  that  he  could  not  support  the  plea.  Sarelow  for 
the  plaintifiii.  Judgment  Jir  Oke  plmiit\ffi. 

Saiurdajf,  June  7. 

Kao.  V.  Th>  Trm  Con ktssiohbbs. — Demurrer  to  a  re- 
turn to  a  writ  of  mandamut.  Cowling  in  anpport  of  the 
demurrer.    Peacock  oontr^  Leave  to  amend. 

Bbo.  d.  Tub  Obbat  Wassaair  BAnwAT.— lord  CaMt- 
BXLL,  C.J.  stated  that  the  Court  postponed  ita  judgment 
in  tUs  case,  in  the  hope  that  Parliament  woold,  before 
next  Kiohaelmas  Term,  lay  down  soma  satisfholory  rola 
fi>r  the  rating  of  railways.  Judgment  peitpmud. 

BvAVS  V.  GaoaeB. — This  was  an  action  on  the  caae  fiir 
dilapidationa.  Baddclcg  ahewed  cause  against  a  rule  to 
enter  a  nonsuit;  but  admitted  that  on  the  only  iasno 
raised,  AUlon  v.  Allaf,  7  Ad.  &  Ell.  289,  waa  an  authority 
against  him.    Cowling  and  Davieon,  conti^ 

Brnlt  abeottte. 

Dob  v.  Massxt.— fwisiM  asd  Saichint  ahewed  oaoss 
aninst  a  mle  to  enter  Uie  verdict  for  the  defendant. 
Ckambere  and  Sendtrmm,  oontrk.  Cur.  adv.  tmlt. 

Se  Thi  Alsbam  and  Uxiisn  Pabishzb  Assubaxcb 
SociXTT. — Satekint  moved  for  a  rule  for  a  mandamut  to 
the  secretary  or  president  or  clerit  of  this  society  to  con- 
van*  a  meeoag  pumiant  to  requisitiou  signed  by  a  large 
number  of  the  membars,  for  me  purpose  of  ooiisidering 
the  expadiency  of  altering  the  rules.  Suit  msi. 

Monday,  June  9, 

Bbo.  e.  OsiniTHS.— Sir  F.  Thuiger  moved  for  a  ma 
warranto.  (See  Be  Tko  Quardiant  qf  31.  XoHin'e'iieJke' 
ruidt,  17  Law  T.  140.)  MuU  niei. 

PowBti  r.  Shaw.— Be  Pixwxbb.— The  Usster's  report 
haviug  been  md,  Sir  JP.  Tkettger  aad  Bajee  ahewed  cause. 
M.  duumten  and  M.  Smitk  in  support  of  the  rule. 

StUe  dieekarged  upon  paamid  of  eoete.  Jfr. 
jnewker  ia  be  eutvendtdfTom  Ou  extra—  cf  tt« 
q^Ece  q/*  aHomegfar  one  monH. 

Bbo.  v.  Tbb  Gk>vBBiroiis  axs  Ouabdiaits  or  Br. 
Habt,  Nawnraioir.— At  P.  Tkeeiger  and  Ziutk  shewed 
causs.    JCmhm  aad  PaeUej  in  support  of  the  rale. 

JUUiktekargedwttkeatl: 

BowB  e.  ICausbb.— Bonil  and  Bmekine  skewed  oaose. 
If.  Qkaaiers  and  ?Fiw  in  support  of  the  mle. 

A^oumed, 
Titetdny,  June  10. 

ShhBWSBUBT  AWD  BlBMIITGHAM  RAILWAY  V.  ThK  LoIT- 
1>0W   AWD   JJOBTH    WkBTKKX     KaILWAT     ASD     SHBOPSHIBB 

Uniox  KaILWAT. — This  was  na  action  for  a  breach  of  a 
covenant  relatinR  to  the  use  of  the  Shrewsbury  and  Bir- 
mintjliam  line  for  the  purpose  of  traffle.  To  the  flrat 
count  the  defendant  demurred,  and  pleaded  to  the  second, 
and  then  the  plaintiif  demurred  to  the  plea.  Both  de- 
murrers now  came  on  for  ar^ment. — Peacock  {Whitmore 
with  liim),  admitted  that  he  could  not  sustain  the  first 
count ;  but  ar^ed  that  the  plea  to  the  second  count  waa 
had.  Sir  P.  Kelly  (Coic/i?i^  with  him),  contr^,  contended 
that  the  second  count  was  uncertain  ;  and  offered  to  with- 
draw his  plea  for  the  present,  and  pay  the  costs  if  the 
plftintitr  would  amend  the  second  count  so  as  to  render 
It  certain,  and  enable  him  safely  to  take  iisne  upon  it. 

Judgment  for  the    dffendant    on    the  Jiret 

,.     .....        count;   tecond  count   to  be  amended,  and 

d^endant  to  plead  de  noTo. 

GbaSTTHAM  C.tWAL  CoMPAIf  Y  r.  Thb  Ambbbgatb,  Not- 
riKOHAaf,  Ac.  Railway  Compaitt. — This  wasja  special 
verdict,  turning  upon  the  construction  of  the  defendanta* 
Act  of  Parliament. — Peacock  (Peareon  with  him),  for  the 
pLiintilTs.  Sir  P.  Kellg  {Channelt,  Serjt.  and  IFTieeler), 
contra.  Judgment  for  tltfundant. 

Mamrt  v.  GooD.iLL. — Bayley  in  support  of  the  de- 
murrer to  the  defendant's  plea.     Covling.  contra. 

Judgment  for  the  plainiiff, 

BiDDULPH  V.  CHASiBBBLAYlfK,— Greac«  moved  for  a 
rule  to  rescind  the  order  of  Patteson,  J.  disallowing  the 
plaintiff  the  costs  of  certain  witnesses.  Rule  nieii 

Wtdnevdag  June  11. 
Baa. «.  Hablak.  Suit  dioekergtd. 

HouowAX  V.  '&MB.— Flood  tot  the  plaintUT  in  ernir. 
Xtttar  tot  the  defendant  in  error. 

Judgment/or  fke  dtfendant  >a  error. 
Bbo.  e.  Bassbr  Asn  ABoraaa. — Crowder  tot  the  Crown. 
TomUneo*  for  th*  defendants. 


Bbs.  e.  Tbokas. 
TomUnton,  shewed 
support  of  the  rale. 


Judgment  /br  fk*  d^enimtt. 
I. — "Dtaeon^   Bobineon,    Orompton,   and 
cauae.    Bir  P.  Xellg  and  Peaecck,  in 
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Reported  by  Joan  Thoktsob  and  Dabixl  Thomas  Bvini 
Esqr*.  Barristei«.at-Law. 

Thureday,  May  29. 
Janbs  v.  Wbitbbbad  and  Othbbs. 

Debtor  and  creditor — Ateignment  itf  debtor' e  prO' 
perig— Interpleader  i**Me— 13  BHt.  e.  5. 

A  deed  q/'  ateignment  for  the  henefU  (/  ereditort 
teat  made  by  E.  uthich  contained,  amonget  othert, 
a  daute  empotering  the  truttee  "  to  employ  the 
laid  E.  or  any  other  penon,  in  leinding  up  the 
affairt  nf  Mm  the  laid  E.,  and  in  collecting  and 
getting  in  hie  ettate  and  efecti,  and  in  carrying 
on  hit  trade,"  S(e.  tehieh  vat  thai  e/a  publican. 

In  an  interpleader  iteue  between  the  truttee  and  a 
creditor,  who,  having  obtained  a  judgment,  had 
taken  the  property  in  execution : 

Held,  that  the  above  elauee  did  not  create  a  part' 
nerehip  of  the  ereditort,  for  the  purpote  of  carry- 
ing on  the  trade  of  E.  but  amounted  tiagily  to  a 
power  to  the  Iruitee  to  wind  up  the  affain  o^  the 
execution  debtor,  and  therefore  the  deed  <*•* 
valid  agttintt  the  execution  creditor. 
Owen  V.  Body,  15  A.  4*  S.  28,  dietinguiihed. 
This  waa  a  feigned  issue,  directed  by  Wightman,  J. 

to  be  tried  at  the  instance  of  the  defendanta,  for  the 

purpose  of  ascertaining  whether  certain  foods  and 

cfaattelf,  idled  by  the  sheriff  of  Bedfordshne  on  tha 
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4th  of  Maicli  last,  as  bang  {be  property  of  the 
encDtion  debtor,  James  EDis,  had,  before  the  time 
of  snch  seixaie,  legallr  become  the  property  of  the 

'  'ntiff.  At  the  trial,  before  Maale,  J.  at  the 
for  Middlesex  in  Easter  Term  last,  it  ap- 
[  that  Ellis,  the  execution  debtor,  ma  a  pub- 
lican, residiBir  at  "The  Balloon,"  Gaddingtoo,  in 
fiedfudshire.  He  had  for  sevenl  years  prior  to 
entering  on  tiiat  house  been  suppbed  with  malt 
Uqoors  oy  the  defendants,  and  had  incuired  a  debt 
to  them  of  145/.  The  defendants  oommenoed  an 
action  for  this  sum  in  Deoember  last,  and  Ellis,  be- 
ing pressed  bjr  other  oeditora  to  make  an  assignment 
Ibr  the  benefit  of  the  general  body  of  his  creditors, 
«m  the  10th  of  February  last,  with  the  knowledge  of 
Berqial  of  his  crediton,  executed  a  d^,  by  which 
he  assigned  to  the  phuntiff  his  estate  and  effects,  in 
bust  for  his  craditors  in  general.  On  the  13th  of 
Febmary,  the  defendants  signed  jndgment  in  the 
action  against  Ellis;  on  the  Mi  of  Much  execution 
issued,  and  a  levy  was  made  on  the  effects  at  "  The 
Balloon  "  pnblic-honae  on  the  following  day.  Notice 
of  daim  by  the  plaintiff  was  then  served,  and  the 
Bheviff  thereupon  interpleaded. 

The  deed  of  assignment  under  which  the  plaintiff 
daimed  bore  date  10th  February,  1851,  and  pur- 
ported to  be  made  between  Ems,  the  execution 
debtor,  of  the  first  part,  the  plaintiff,  as  trustee  for 
iiimself  and  the  reet  of  the  creditcns  of  EUis,  of  the 
second  part,  and  the  several  other  persons  whose 
names  and  seals  were  tiiereto  set  and  subscribed, 
being  respectively  creditors  of  Ellis,  of  the  third 
part  It  recited  that  Ellis  had  agreed  to  assign  all 
Us  estate  and  effects  to  the  saU  trustee  for  the 
benefit  of  his  creditors ;  that  in  pursuance  of  said 
agreement  he,  by  those  presents,  sold,  assigned, 
tsausfei'ied,  and  set  over  unto  the  said  trustee,  &c 
all  and  every  the  stock  in  trade,  goods,  wares,  mer- 
chandise, furniture,  fixtures,  &&  and  all  other  the 
personal  estate  and  effects  of  him,  the  said  Ellis, 
in  possesaifm  or  reversion,  &c.  to  have  and  to  hold 
the  said  stock  in  trade,  and  all  other  the  estate, 
effects,  and  premises  thereby  assigned,  &c.  unto  the 
laid  trustee,  his  executors,  &c.  absolutely  upon 
trust  to  collect  and  receive,  seU  and  dispose  of  the 
aaid  assigned  premises,  &o.  and  upon  trust  out  of 
Die  moneys  to  be  received,  &c.  to  pay,  retain,  and 
satisfy,  rateably  and  proportionably  and  without 
any  Inference  or  priority  to  himself  the  said  trustee 
and  his  partners,  and  the  other  persons  parties 
thereto  of  the  third  part,  the  several  debta  or  sums 
set  oppoute  to  their  respective  names  in  the  schedule 
•naesed,  sulject  to  the  covenant  thereinafter  con- 
tained for  venMng  the  amounts  thereof,  "Provided 
always  that  it  shall  be  bwiiil  for  the  said  trustee  to 
make  to  the  said  James  Ellis  such  allowance,  or 
ISiam  to  him  such  part  of  his  household  furniture 
or  effects,  not  ezoeedin^  the  value  of  twenty  pounds, 
as  he  may  deem  expedient;  and  also  to  employ  the 
■lid  James  EUis  or  any  other  person  or  persons  in 
itmdfnff  «p  the  qfair*  of  him,  th«  laid  Jame* 
SlUt,  and  m  eoUectiug  and  getting  in  hit  ettate  and 
tftett  hereby  aengned,  and  in  carrying  on  hie 
irtde,  if  thought  expedient  by  him,  and  to  allow  the 
■aid  James  EUis,  or  any  other  penon  or  persons  so 
employed  as  aforesaid,  out  of  the  said  trust  estate 
suoi  sura  and  sums  as  to  the  said  trustee  shall  seem 
proper."  There  then  foUowed  a  power  of  attorney 
to  the  trustee  to  recover  and  receive  debts,  with 
several  covenants  and  provisoes  whidi  are  not 
material  to  the  present  case.  The  deed  was  duly  exe- 
cuted by  Ellis  and  the  plaintiff,  but  it  does  not 
smear  that  any  other  creditor  than  the  trustee 
s^pied  it.  At_  the  trial  the  learned  judge  directed 
the  jury  that  if  they  were  of  opinion  the  deed  was 
honatly  made  for  the  purpose  of  distributing  the 
effects  amongst  the  creditors  of  ElUs,  and  not  for 
tho  purpose  of  depriving  the  defendanto  of  the  ftuits 
of  their  execution,  they  would  find  for  the  plaintiff. 
The  Jury  found  that  the  deed  was  executed  bond 
fide  foi  the  general  benefit  of  the  creditors,  and  a 
verdict  vras  thsranpoo  entered  for  the  plaintiff,  leave 
lMin(  reserved  to  the  defendants  for  leave  to  move 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  if 
tlia  Court  should  be  of  opinion  that  the  jury  should 
liam  been  directed  to  find  for  the  defendants. 

U.  Chaenbtre,  Q.C.  having  on  a  former  day  ob- 
tained a  rule  niei  for  a  nonnut,  or  to  enter  the  ver- 
dict for  ^  defendants,  on  the  ground  that  under 
13  EKs.  e.  5,  and  on  the  authority  of  Oteen  v.  Body, 
iJuL  &  E.28,  the  deed  was  void  in  law,  as  contain- 
ing a  provision  for  corryingon  the  business  for  the 
benefit  of  the  creditors.  The  rule  also  extended  to 
a  new  trial,  on  the  grooad  that  the  verdict  was 
Sfainst  the  w«ghit  of  evidence. 

JMiiaer,  Seiji.  and  A.  J}.  JfiUcr  now  shewed  cause. 
—The.  jury  hating  foud  that  this  deed  of  assign- 
aiant  was  executed  tonifid*  fbr  the  benefit  of  the 
Moeial  body  of  creditors,  it  is  good,  and  therefore 
should  take  efiect.  If  the  Court  takee  the  whole 
deed  to^etbsr  it  wiU  be  seen  that  the  intention  of 
tll«  parties  was  to  enable  the  creditors  to  wind  up 
tta  estate,  and  the  assignment  was  avowedly  exe- 
eatsd  for  Uie  parpose  of  preventing  tfae  defendants 
fiom.JwsaiBBg   off  the   whole   of  the   execution 


debtor's  property.  The  dause,  which  it  is  said  in- 
validates the  deed,  runs  thus  ^  "  Provided  always 
that  it  sliaU  be  lawfol  for  the  said  trustee  to  employ 
die  said  James  EUis,  or  any  other  person  or  persons, 
in  windin|  up  the  affairs  of  him,  the  said  James 
EUis,  and  m  coUectinr  and  getting  in  his  estate  and 
effisets  hereby  assigned,  and  in  carrying  on  his  trade, 
if  thought  expedient  by  him."  This,  it  has  been 
contended,  has  the  effect  to  make  the  creditors  and 
the  executioo  debtor  partners,  and  therefore  avoids 
the  deed.  But  tiiat  is  not  so.  The  danse  simply 
empowers  the  trustee  to  do  what  was  necessary  for 
securing  to  the  creditors  the  fuU  value  of  the  pro- 
perty (for  it  was  the  business  of  a  pubUc-bonse, 
which  if  dosed  would  return  nothing,  and  be  of  no 
valuet,  and  to  wind  up  the  estate  for  the  crediton. 
The  Court,  therefore,  wiU  not  hold  that  the  clause 
contains  anything  having  the  effect  of  making  the 
body  of  creditors  partners.  As  to  the  case  of 
Oven  V.  Body,  5  A.  &  E.  28,  dted  in  moving  the 
rule,  the  reasons  given  for  the  decision  ere  insuffi- 
dent,  and  should  not  satisfy  this  Court.  If  the 
words  of  this  clause  in  the  deed  of  assignment  come 
within  Owen  v.  Body,  the  effect  wiU  hs  to  put  an 
end  to  all  asagnments  of  this  nature.  ( Twinrt  cose, 
I  Smith's  Leading  Cas.  1 ;  3  Co.  80.)  With  refor- 
enee  to  the  point  that  the  verdict  was  against  the 
evidence,  there  is  nothing  to  shew  that  justice  has 
miscarried  by  the  verdict.  {Harland  r.  BmJte,  20 
L.  J.  126,  Q.B.) 

M  A  DLE,  J.— The  bond  fide*  was  assumed  in  Har- 
land  V.  Binhe. 

Jervis,  C.J. — No  doubt,  if  fiie  deed  is  a  honest 
deed,  the  verdict  is  right 

M.  Chambert,  Q.C.  and  ffonyman,  in  support  of 
the  rule. — It  is  submitted  that  a  nonsuit,  or  a  ver- 
dict for  the  defSsndant  should  be  entered  in  this  ease, 
on  the  ground  that  the  deed  is  fraudulent  and  void, 
under  stat  13  Eliz.  c.  5,  and  at  common  law.  The 
judge  ought  to  have  directed  the  jury  that  the  deed 
was  void  under  that  statute,  which,  indeed,  only  de- 
clares what  was  idreody  the  Common  Law  upon  the 
subject.  That  statute,  after  redting  that  feomnents, 
pifts,  grants,  alienations,  conveyances,  bonds,  suits, 
judgments,  and  executions  have  been  contrived  of 
malice,  firaud,  covin,  collusion,  &c.  to  delay,  hinder, 
or  defiiand  creditors  or  others  of  their  just  uid  lawful 
actions,  suits,  debts,  accounts,  damages,  &o.  b^ 
sec.  2,  proceeds  to  declare  and  enact  that  every  feoff- 
ment &c.  of  lands,  tenements,  hereditaments, 
goods,  and  chattels,  or  any  of  them,  by  writing  or 
otherwise,  and  aU  and  every  bond,  suit,  judgment, 
and  execution  made  for  any  intent  and  purpoee  de- 
dared  and  expressed,  shaU  be  as  against  that  person, 
his  beiis,  successors,  executors,  &c  whose  actions, 
suits,  Ste.  are  or  might  be  in  anywise  disturbed, 
hindered,  delayed,  or  defrauded,  utterly  void,  frus- 
trate, and  of  none  effect,  an^  pretence,  colour,  or 
feigned  consideration,  expreesingof  use,  or  any  otiier 
matter  or  thing  to  the  contrary  notwithstanding." 
This  deed  is  fraudulent  within  the  meaning  of  the 
statute,  because  there  appears  on  the  foce  of  it  a 
trust  for  the  benefit  of  the  donor,  and  not  a  trust 
absolutely  for  the  benefit  of  the  creditors  for  whom 
ostensibly  it  is  set  up.  The  only  difference  between 
the  case  of  Otcen  v.  Body  and  the  present  is  this, 
that  there  the  power  for  carrying  on  tne  trade  is  ex- 
panded finrther  than  in  this  case.  What  do  die 
words  "carrying  on  his  trade,"  as  used  in  the  deed, 
mean  ?  They  refer  to  getting  goods  as  well  as 
money ;  in  short,  they  empower  EUis  to  do  what- 
ever is  neceasary  for  a  publican's  business,  ineludipg 
getting  in  wines  and  spirits.  There  is  no  materiau 
difference  between  Owen  v.  Body  and  this  case.  It 
would  be  presumptuous  to  endeavour  to  support 
that  case.  It  was  fuUv  argued,  and  the  Court  taking 
tinie,  maturdy  considered  the  judgment  [Cnxss- 
WBix, '  J.  —  Take  the  case  of •  a  public-house 
where  the  tenant  has  died ;  the  executors  of  the  de- 
ceased msy  seU  the  remaining  stock  Without  lia- 
bility, but  they  must  not  incur  fresh  debts  by  taking 
in  goods.]  Looking  at  the  face  of  the  deed,  it  is  sub- 
mitted, the  Court  should  regard  it  as  fraudulent  and 
void,  because  it  does  not  give  the  entire  property  for 
the  sole  benefit  of  the  creditors.  |[Maiili,  J. — All 
these  deeds  are,  I  conceive,  within  the  statute  of 
Elizabeth.  (His  lordship  read  the  2nd  section  of 
the  statute.)  The  statute  seems  to  say  there  is  snch 
fraud  in  these  deeds  that  we  declare  them  aU  void.] 
The  case  of  Otoen  v.  Body  is  mentioned  without 
dsapproba  tion  in  the  last  emtion  of  Smith's  Leading 
Cases.  Itshould  govern  this  case,  and  the  rule,  there- 
fore, on  this  ground  should,  be  made  absolute.  [The 
CovRT  intimated  that  there  was  no  need  for  enteiing 
on  the  point  that  the  verdict  was  against  evidence.] 
Next  as  to  the  ipisstion  of  costs.  In  interpleader 
cases  no  costs  of  interlocutory  proceedings  are  given, 
aU  abides  the  final  result  (Hood  v.  Bradbury,  6 
M.  &  6r.  98.)  The  costs  of  a  new  trial  should  be 
left  for  the  dedsion  of  the  judge  who  granted. the 
interpleader  order.  (  Oillingham  v.  Stuart,  12  LawT. 
351,  C.P. ;  Tyeon  v.  Willit,  Q.  B.  not  yet  reported.) 

Jervis,  C.J. — ^This  rule  was  granted  on  two 
grounds.  It  was  granted  on  the  first  point— tiiat 
the  deed  was  fraudulent  and  void — ^in  oi^er  to  con- 


•  trost  it  agomst  Owen  v.  Biiy.  BstlAI 

I  decision  is  not  appUcable  to  the  . 

there  was  there  an  express  possr  pratiA 

tees  to  carry  on  the  busineia,  sod  to  mU 

keep  up  the  stock  in  trade  by  podaai;) 

carriages,  and  goods, — such  a  poiier,  ii  i 

I  would  moke  the  sabaoibing  creditn  bena 

I  ners.    But  here  we  have  mody  sn  mkin 

assignee  for  the  purpose  of  wiiMiiif  nib 

!  the  execution  debtor,  and  gettiBgDiiitEaii 

I  effects.    This  case,  tfaereCore,  is  ast  tlili 

Ouren  v.  Body,  and  the  rule  wiU  be  Urn 

the  first  ground.     Then  comes  the  oMiDi  J 

the  defendant  is  not  entitied  to  lui^i 

ground  that  the  verdict  is  agaaat  the  aim 

think  the  rule  must  be  abulia  oi  ii>;i 

With  regard  to  the  costs,  it  is  niii  tkdiAl 

should  follow  the  ruling  of  tfae  C.  B.  itMl 

V.  Stuart.    Bat  we  do  not  think  lo,  baa 

distinguishable  from  the  present;  theaktil 

for  a  new  trial  wiU  be  absohite,  on  tksiM 

of  payment  of  costs. 

Hauls,  J.— The  case  of  Owes  r.  Mi*f | 

distinguishable  fiwn  this.    Thatmia' 

an  extensive  business  should  be  oniiria 

benefit  of  creditora,  whsisas  thiiiiiaBl 

ing  up;   and  sacfa  being  the  object,  iI 

payments,  and  traosactiona  eooiing  «itkBti< 

of  that  purpose,  may  bepsopertymideniao 

Crbsswbll  sad  Tauoobo,  li.  ceaBi 

Jtalt  dieeharged  on  tkefretpMMt 

lute  for  a  new  trial  i^on  Ik  nod 

Thurtday,  Jwu  h. 
Lkvien  r.  HsATBWAm. 
Praeliet— Enlarging  nerem^un  foif^ 


An  affidarit  in  tufport  ef  «."*j'^ 
peremptory  ttndertaking,  wUek  H «« <■ 
the  name  qf  a  witneu  on  <*•  r"*f? 
abienee  the  eate'jBae  not  tried,  w"*"' 
elate  that  tick  unlneaumtieamrji^ 
but  only  that  kevae  a  nmltrid  m  «i 
did  not  thao  what  <^te  *«^*««»i*>j 
cure  hit  attendance  tittce  the  fuvm^^ 
taJdng,  but  only  that  at  the  ff't'^ 
affidamt  euch  teitneee  eoae  ts *■•*••, 

Held  tnettffieietU,  and  the  rule  mi*l^_^ 


Bylee,  Seijt  shewed  cause  sgnti^J^ 
enlarge  the  peremptory  nndortsfai(<^7V 
Easter  Term  last.  At  that  time  *^^ 
going  to  trial  was  the  abasnoe  ofs^*V  j^ 
whose  name  was  not  mentioosd  in  ■''f^^ 
aflidavit  in  support  of  the  P™"^*,^— 
the  plaintiff  countermanded  the  now'Ti^ 
in  pursuance  of  the  permpW!  ""^ 
on  the  ground  of  the  alia«ee  *^a 
witness,  and  that  the  <leP<"'"' 5*  Jni« 
believed  that  he  was  now  in  ^"'"ft^ ), ^t 
return  tUl  August,  and  that  it  »™"*^i 
go  to  trial  witiout  him.  It  *»»  "JJiai* 
the  name  of  the  vritness  shoold  "J^TT^* 
affidavit  in  support  of  this  rule,  altoMP^  ^ 


neeesaoryto  disdose  it  in  disdistlW  **  ,» 
judgmeaik,  as  in  the  case  of  a  ""^j^^^t 
chwge  that  rule  on  a  peiempWT  "rllSSii 
trifliag  excuse  ia  snffiaeot,  and  'oJ?.>\ZIm^ 
stated  in  2Archb.  Piac.1312,  f«"!lJii«i 
Bond,  2  Dowl.  403,  is  dted.  J^'l^i^t 
procure  the  attendance  of  the  *"Tu  0t 
peremptory  undertaking  was  f"<^Jriii0 
stated.  It  is  not  stated  that  the  .w>W»L  (a 
which  B  tie  »^ 


rial  and  neetnary  witness,  w"™  "  ■;"ja|rt*, 

[Jervis,  C.  J.— The  word  wcesMJ*  "'^^ 

award,  in  support  of  *^J^J^ti* 

statea  that  it  would  not  be  sale ''>f>"  ^^p 


V.  Bond,  in  whieh  the  rde  fo'»'»Sf  b2^ 
tory  undertaking  appeared  to  M'™;'^  ji# 
lute,  although  the  marginal  note  DOW  »" 

ment  in  Ardibold's  Praotioe.]  Aaii^ 

By  the  Court.— The  affidavit  a  "^^ 

cient.  "^ 


The  West  London  Il«''^*\ 


co<;«? 


BE  West  London  »"?      .wRitt* 
London  and  NoaTH-WsstsRn  a— 

Tht  O.  W.  Company  kad'/reean  ^^^ 
tion  at  the  junction  with  the  r>.  ■  ^  (^ 
itop  euch  of  their  trail  « '*A  */, CXT 
ihouldrefueet.  4/»«?«V^0«*^5 
leated  ttiir  line  to  f"  ^jL^^rL 
which  they  aleo  had  a  P^^'nm  if^ 
coeenaiUed  to  work  the  ".V—jrieVji 
Tkt  iMut  ^aj,  in  mtreuanee  V  •"  .^U  H  ' 


mentbetween  tie  O.  »v2?^*.^- S' 
Company.    It  woe  cotuedeij^^^^^^ 
panStiutt  the  not  runMV^  ^..^ 
the  W.  L.  line  woe  a  bre*i» 
work  that  line  ^ffieienllf  i 


The  leaee  was  inpureuanee 
ment  obtained  for  the 
aUude  to  in  expreee  tern"' 


Digitized  by 


Google 


Jum  14.  1851.] 


THE  LAW  TIMES. 


157 


COMMON    BENCH. 


COMMON   BENCH. 


COMMON    BENCH. 


HM  if  til  Court,  that  thtagrttmmU  Mwem  the 
O.  W.  Company  a»d  the  W.  L.  Company Mnot 
pan  to  the  N.  W.  Company,  and  that  the  latter 
were  not  bound,  nor  had  they  the  power  to  call 
on  the  O.  W.  Company  to  itop  their  traine  at 
the  htnetion  aeeoramg  to  their  agreemetU  mth 
thefF.L.Hne. 

Covenant. — ^The  declaration  was  for  the  breach 
of  •  corenant  in  the  lease  of  the  West  London 
Railway  to  the  London  and  North-Westem  Bail- 
way  Company,  whereby  the  defendanta  bound  them- 
selrea,  amongst  other  thing:8,  "efficiently  to  work" 
the  railway  demised.  At  the  trial  a  Terdict  was 
taken  for  the  pbintifi,  subject  to  leave  tOb  either 
party  to  move  the  Conrt  that  the  damages  might 
be  assecsad  on  any  principle  that  either  piurty  might 
anggest;  and  to  toe  defendants  to  be  at  litxTty 
to  more  for  a  new  trial,  and  if  tiie  verdict  for  the 
r'«8''*8*'«  was  allowed  to  stand,  the  defendants  to 
eonsent  to  a  writ  of  inquiry  before  a  judge. 

The  facts  were  these  i— In  1836  an  Act  (6  Wm.  4, 
c.  Iniz. )  passed  for  making  a  railway  from  the  basm 
of  the  Kensington  Canal,  at  Kensington,  to  join  the 
Ijondon  and  BirminKham  and  Great  Western  Rail- 
ways at  or  near  Holsden-Eteeo,  in  the  county  of 
Mi<M1aser,  and  to  be  caUed  "The  Birmingham, 
Brial(d,  anil  Thames  Junction  Railway."    By  a  sub- 

Ent  Act  (3  &  4  Vict,  c  cv.  s.  2)  the  name  and 
of  the  company  was  changed  to  that  of  "  The 
London  Railway  Company ;"  and  by  a  later 
Act  (8  &  9  Tict.  c.  clvi.),  after  reciting  that  it  had 
"  been  found  that  the  Weat  Ijondon  Railway  cannot 
be  worked  as  a  reparata  and  independent  under- 
taking wkh  advantage  to  the  proprietors  thereof,  but 
the  same  might  be  advantageously  worked  and  used 
in  connection  with  the  London  and  Birmingham 
BaQway  and  the  Great  Western  Rulway,  or  either 
of  then,  by  both  or  either  of  the  companies  to 
whom  the  said  last  mentioned  railwavs  belong," 
power  was  given  to  lease  the  West  London  Railway 
to  the  London  and  Birmingham  (now  the  London 
and  Nordi- Western)  Railway,  and  any  agreement 
for  a  lease  before  entered  into,  if  consistent  with 
that  Act,  was  ooofomed.  A  lease  between  the  par- 
ties was  executed  on  the  10th  of  March,  1846, 
whereby  it  was  witnessed  that,  in  consideration  of 
60,0001.  paid  by  the  London  anil  Birmingham  Com- 
pany, and  of  the  rents  and  covenants  reserved  and 
oonteined  in  the  lease,  the  West.  London  Railway 
Company  demised  and  leased  to  the  London  and 
Biraimgham  Company  the  West  London  Railway  and 
lA  its  appBrtananoes,  "  together  with  all  the  rights, 
powers,  and  privileges  of  the  West  liOndon  Railway 
Caaqanv  in  relation  thereto,"  for  the  term  of  999 
ye^s,  toe  London  and  Birmingham  Company  to 
caay  to  the  credit  of  the  West  London  Oampany 
every  half-year  one-fourth  of  the  gross  sums  received 
for  pasnngers  and  goods  carried  on  the  railway,  with 
this  condition,  that  "  the  London  and  Birmingham 
BaQway  shall,  at  their  own  expense,  during  the  con- 
timiance  of  this  lease,  effidentljr  work  and  repair  the 
railway  and  works  hereby  denused,  and  inoemnify 
the  West  London  Railway  Company  against  all 
loss,  charges,  and  expenses,  claims  and 
,  whether  incurred  or  sustained  in  conse- 
qnoioe  of  any  want  of  repair,  or  in  consequence  of 
net  working,  or  in  any  manner  connected  with  the 
waridagof  the  aamerulway  and  works,  but  the  West 
I^mdon  Railway  Company  to  have  no  control  what- 
ever ever  the  working  or  management  by  the  London 
■ad  Birmingham  E^way  Company  of  the  West 
London  Railway  or  works."  This  lease  having 
been  executed,  and  the  West  London  Railway 
ddivBred  over  to  the  control  of  the  defendtmts, 
the  latter  soon  found  that  they  could  not 
work  it  profitably  as  a  passenger  line,  and 
accordingly  they  ceased  to  do  so,  but  they  con- 
tiaoed  to  work  the  line  as  a  goods  line,  though 
it  appeared  at  the  trial  that  the  trains  from  the  north 
fceqiienliy  bronght  the  goods.to  the  station  at  Eoston- 
aqnaie,  and  then  took  them  back  to  the  Holsden- 
green  ststion  of  the  West  London  line,  and  there 
deposited  them  for  delivery.  This  was  complained 
of  by  the  pUntifls  as  a  breach  of  the  covenant 
"  efficiently  to  work  "  the  railway,  which,  they  con- 
tended could  only  be  done  by  working  the  West 
IiOndon  line  a*  a  branch  of  the  Great  Western  and 
Ijomion  and  N6rth-Westem  line.  Inasmuch  as  the 
'West  London  Company  had  obtained  their  Act  be- 
fiae  the  Great  Western  Company,  and  in  conse- 
qnanoe  of  having  to  crosa  the  former  on  the  level, 
tte  Grot  Western  Company  had  been  obliged  to 
etmtraet  that  they  would  notafom  a  ttation  at  the 
poiuf^  junction, /or  thepurpote  of  tran^erring 
r  and  goode  to  and  from  the  taid  raHuaye 


reipteliotly,  andwoulditi^euehqf  their  traine  at 
tha  Weet  London  Saikeay  Company  ehould  declare 
their  intention  iff'  meeting  by  correeponding  traine, 
the  plaintiffs  contended  that  if  the  defendants,  to 
wiKun  they  had  demised  "all  their  rij^hta,  powers, 
and  privile^jes,"  would  exercise  this  right  the  result 
waaM  be  highly  profitsble  to  all  parties.  The  de- 
ftodanti  refused  to  do  this,  and  the  present  action 
was  broiigfat. 

Byiei,  Sorit.  E.  Jamet,  aad  Aepland  were  counsel 
far  the  phuntiffc,  and 


Sir  P.  Theeiger,  Chanitell,  Seqt.  and  Bovill  for 
the  defendants. 

The  case  was  twice  srgaed  on  cross  rules  obtained 
to  carry  out  the  arrsneement  at  the  trial. 

Jervib,  C.J. — At  the  trial  it  was  agreed  that  the 
verdict  should  be  entered  for  the  pluntiSi),  and  that 
my  brother  Bvles  should  frune  a  motion  to  raise  the 

Suestion  of  the  principle  on  which  the  damages 
bonld  be  calculated.  It  was  admitted  that  me 
plaintiffs  were  entitled  to  recover  damages  from  the 
defendants  for  not  working  the  line  with  passenger- 
trains,  and  it  was  also  conceded  that  the  defendants 
were  bound  to  run  passenger-trains.  But  my  bro- 
ther Byles  contended,  for  the  purpose  of  asserting 
the  principle  of  asssessing  the  damages,  that  the  de- 
fendants, as  lessees  of  the  West  London  line,  were 
bound  to  work  it  as  a  branch  of  and  in  connection 
with  the  London  and  North-Westem  line  ;  aad  fbr- 
ther,  that  they  were  bonnd  to  exercise  the  powers 
and  rights  which  the  West  London  Railway  Com- 
pany were  said  to  have  acimired  by  virtae  of  their 
agreement  with  the  Great  Western  Railway  Com- 
pany. Upon  the  discnssion  on  a  former  occasion, 
the  Conrt  entertained  no  doubt  whatever  that  the 
London  and  North-Westem  Company  were  not 
bonnd  to  stop  their  trains  so  as  to  make  the  West 
London  line  a  branch  of  then:  own  line,  but  some 
doubts  having  arisen  as  to  whether  they  weie  not 
bonnd  to  work  the  West  London  line  as  a  branch  of 
the  Great  Western  line,  we  requested  that  that  point 
might  be  considered,  end  it  has  now  been  argued. 
On  lookine  at  the  lease  we  £nd  it  redtss  that  the 
West  London  Railway  Company,  as  •  separate  and 
independent  company,  could  not  work  the  line  tiwm- 
selves  at  a  profil^  but  that  possibly  it  might  be  worked 
advantageodsly  in  conjunction  with  the  London  and 
North-Westem  or  the  Great  Western  Companiee; 
and  it  professes  to  lease  the  railway,  together  with 
all  their  rights  and  privileges  in  respect  thereto,  to 
the  defendants!  It  is  plain,  however,  to  us  that  all 
that  is  leased  is  the  West  London  Railway.  There 
is  no  allusion  whatever  to  any  liahiltty  of  the 
Great  Western  Company  to  stop  their  trains  or 
to  work  their  railway  in  connection  with  tiie  West 
London  lUlway;  and  it  does  not  follow  beoaose  the 
London  and  North-Westem  Companv  have  bound 
tiiemselves  to  work  the  West  London  Railway  effi- 
ciently, that  they  are  therefore  bound  to  alter  the 
manner  of  working  their  own  line ;  for  if  so,  as  haa 
been  said,  they  might  be  prevented  for  999  years 
from  stopping  their  own  line,  should' they  be  di»> 
posed  to  do  so,  or  from  making  such  alterations 
respecting  it  as  they  mi^ht  deem  proper.  The  Court 
were,  therefore,  nnammonaly  of  opinion  that  to 
work  the  West  London  Railway  efficiently,  within 
the  terms  of  their  covenant,  the  London  and  North- 
Westem  Company  are  not  bonnd  to  work  it  as  a 
branch  of  their  own  railway.  But  tiien  the  question 
arises  whether  havingteken  a  demise  of  the  rights 
and  privileges  of  the  West  London  Company,  Mwas 
representing  that  eompany,  they  are  bound  to  woric 
it  effidently  by  exercising  the  authority  the  West 
London  Company  possessed  to  stop  tin  trains  of  the 
Great  Western  Company.  I  apprehend,  however, 
that  they  are  not  placed  in  that  position,  for  the 
agreement  between  the  West  London  and  the  Great 
Western  Companies,  aad  the  powers  under  it  do  not 
pass  to  the  London  and  North-Westem  Com- 
pany.  They  can  only  do  so  under  the  special 
authority  of  an  Act  of  Parliament,  and  I  do 
not  find  any  words  in  8  &  9  Vict,  c  IS6,  which 
confer  such  anthority.  The  Weet  London  Com- 
pany have  a  right  ander  that  Act  to  demise  the 
railway,  and  all  their  "  tights,  powers,  and  pcivila|^ 
in  relation  thereto;"  but  the  agreement  in  question 
is  never  alluded  to,  and  tba  third  aectian  of  that  Act, 
which  provide*  that  the  Great  Western  Railway 
Company  shall  be  admitted  to  a  participation  in  the 
use  of  the  line  to  be  leased,  contains  provisions  in 
some  degree  inconastent  vrith  it.  Von  may  ex- 
plain it  thns — that  all  rights,  powers,  and  privileges 
which  the  railway  as  a  railway  had  acquired  by  Act 
of  Pariiament  and  been  invested  with,  and  those 
only,  were  to  pass  to  the  North-Westem  Company. 
If  so,  the  plaintifls  have  no  power  to  convey  or 
transfer  to  the  defendants  powers  acquired,  not  by 
Act  of  Pariiament,  but  by  lease  j  and  it  would  be  un- 
reasonable that  they  should,  for  the  Great  Western 
would  have  no  power  to  enforce  their  rights  and  flie 
penalties  due  to  them  under  the  Act  against  the 
defendants.  The  agreement  with  the  Great  Weston 
Company  is  not  rnerred  to  in  the  lease,  and  it  is 
impossible  to  contend  that  a  power  to  stop  the  Great 
Western  trains  can  be  so  inferred  from  general  words 
such  as  are  contained  in  the  lease  that  it  may  be 
enforced  by  action  by  the  London  and  North- 
Westem  if  they  reftise  to  do  so.  I  apprehend  the 
Act  of  Pariiament  has  not  ti'snafeired  this  power, 
and  therefbre  that  the  defendants  are  neither  bound 
to  work  the  West  London  line  in  conjunction  with 
their  own  line,  or  to  stop  the  Great  Western  Com- 
pany's trains.  I  believe  the  real  history  of  the  agree- 
ment and  lease  is  this: — ^Findingthatthe  West  London 
Company  could  not  work  the  tine  by  themselves,  they 
tiiongfat  that  it  might  be  worked  in  connection  with 
tiwLiHidoii  and  Ntetb-Wealem  aad  Gnat  Wettsm 


lines.  They,  therefore,  lease  the  line,  leaving  it  to 
their  lessees  to  work  it  with  or  without  these  lines  a» 
their  mutaal  interest  shall  dictate ;  but  in  order  that- 
the  line  may  not  be  forfoitad,  they  take  a  covenant 
from  the  London  and  North-Weatera  Compaay  elB- 
cientl;r  to  work  it.  In  eettmatiiig  the  plafaitiffi^ 
damages,  therefore,  I  think  we  ninst  Kiject  the  pro- 
position that  in  order  to  watk  the  line  efficienUy 
within  the  terms  of  their  covenant,  the  defendants- 
must  work  it  as  a  branch  of  their  own  Una,  or  must 
stop  the  Great  Western  Company's  trains,  which,  for 
the  reasons  I  have  stated,  I  thiidc  they  have  not  the 
power  of  doing. 

Maulb,  J. — The  only  point  to  which  my  attention 
has  been  celled  is,  whether  the  Act  traiisfian  thia 
agreement  of  1837  between  tiie  West  London  and  ' 
the  Gt^  Western  Compamec,  and  makes  it  binding 
on  the  North-Westem  Compaay.  I  do  not  think 
that  it  does;  and  if  sach  an  intenflon  as  that  con- 
tended for  had  existed  at  the  time  of  the  aneement. 
it  would  have  been  expressed  by  some  apt  and  specid 
words  suitable  to  so  singular  a  purpose  as  the  tiaosiar 
of  the  rights  and  liabilities  of  two  parties.  An 
agreement  was  not  transferable  at  common  law,  but 
its  transfer  might  be  authorised  by  Act  of  Parliament 
and  it  was  very  unlikely  that  an  Act  for  so  special  a 
purpose  should  be  oooohed  in  such  general  words. 
Some  qnaliflcatioiia  and  prorieions  appHoahle  to  that 
transfer  would  have  been  probaoly  introduced, 
whereas  nothing  of  the  kind  is  found  in  the  Act. 
But  it  is  contended  that  this  question  arises  nnder- 
the  covenant  to  wark  the  West  London  Railway  effi- 
ciently and  indemnify  from  the  conasquaiiosB  of  not 
doing  so.  I  think  that  oovenantvesy  distinctly  points 
out  its  intent,  viz.  to  exdnde  a  oofonraUe  workmg  of 
thendlway  and  to  prevent  damage  being  sustained, 
and  a  forieitnre  incurred  in  consequence  of  the  line- 
not  being  worked,  and  that  the  power  assumed  by  the 
plaintjfft  to  compel  the  defendants  to  work  the  line  in. 
conjunction  with  their  own  or  the  Great  Western  line, 
was  inconristent  wifli  the  provision  that  the  West 
London  Company  should  have  no  control  over  the- 
line  demised  to  the  defendants  which  they  would  have- 
if  the  covenant  is  to  be  conttnied  as  the  plaintiffii. 
contend. 

Cb^wbu.  and  TAi.roirBD,  J  J.  conoaned. 

B178INXSS  OF  THB  WXEK. 

Wtdimiaf,  Jtkji  11.  

Honicr  *.  Hon.— This  oaoM  was  tried  bsfiitc  WnUams,. 
J.  at  the  last  ailtiiiai  for  Uiddlaaaz;  veidiot  for  the- 
plaintiff,  damsges  US.    It  was  an  aotaoa  on  a  bill  of  ez- 
ohaoge, drawn  oy  apanon named Forlwa  on  one  Olann, 
and  indoned  by  Forbes  to  defsndaat,  by  him  to  one 
I^Tiagatone,  whoin  torn  indoned  to  the  plaintiff!  to  it 
wu.  In  fWot,  an   action  by  indorse*  uunst  inoorMr* 
The  defendant  pleaded  many  pleaa,  only  two  of  which 
were  matorial.      The   6th  plee  itatea,  that    defeadaat 
indorsed     the    bill    at    the    requeot    of    Forbes,    aiid» 
without  ooiuideration  for  the    indorsement,   that  Liv- 
inffitone  obtained  poeaeaaion   of  the  biH,  with  notioe, 
aMthathsnTenoTalaefprit.    The  8th  plea  statad  that 
after  the  inooraement  to  lanngatooe,  and  whihit  he  waa 
the  bolder  of  the  Wll,  he  petiliuied  the  Oourt  of  InaolveDt 
debtoia,  and  a  vesting  order  waa  made  in  the  matter  of  hisi 
iusohenoy,  by  which  the  bill  became  the  property  of  the 
aaaigiieea,  nevertheiaa*  be  indorsed  the  UlL  away.    BepU- 
eation  to  the  6th  plea  d$  imria,  and  to  the  8th  a  £ra-< 
Terse  that  L!nii|*tone  waa  ttie  holder  of  the  bill  at  (he-, 
time  wheat  the  Testiag  order  was  made.    The  eanae  had- 
beea  entered  for  trial,  and  was  called  onlaat  Satoiday,  aod: 
a  verdict  taken  as  above  atated,  no  defence  being  offered. 
Sgin,  Sojt.  now  moved  for  a  rale  calling  on  the  plainlaff' 
to  ataew  cause  iriiy  the  verdict  shoold  sot  lie  aet  aaide  and 
a  new  trial  had,  npon  aflldarit  that  the  defendant  was  an- ' 
able  to  tiy  the  caoae,  owing  to  the  aheeaoe  of  two  material 
witnesaea,  who  had  mistaken  the  Conrt  in  Banc  for  tha  Court- 
ofNiiiPrina,  held  in  the  Beeaioni  Hooie  of  Westminster- 
The  plain tilf  swean  that  owing  to  the  acoidestal  abaenoe 
of  hit  witnesaea,  he  would  hare  gone  to  triaL    [UaulBiJ.  . 
—This  case  hat  been  before  me  at  leaat  ten  timee,  aod  al- 
ways aomething  went  wrong  with  the  debndaat,  either  a 
witneae  waa  abaent  or  someuing.    The  debadaat  mast  be 
the  moat  aafottaBat*  man  in  the  world.    If  he  had  iaaaad 
a  tniiuaimt  it  had  not  been  aerred,  aome  obatraotioa  oc 
another  inteipoaed.]    If  mj  affldavita  be  true,  he  is  iu- 
foriooate.     [Caiaawsu.,  J.— Will  the  witnaaaee  then- 
aelves  swesr  to  the  drenmatantiea  P    Haiii.c,  J.— What  ia. 
the  defeadaat  himself f]    An  Attorney.    [HAnLB,  J.— I 
thought  ao.    Tbatmakeeitaooddtliatlieaboiildiieverbe 
right  on  a  tingle  occasion.    It  appeart  aa  if  he  tried  to  be 
wrong.]    I  think  the  Court  will  nod  that  this  waa  his  mia- 
fortune  and  not  hie  faolt.    He  was  under  abort  notice  of 
trial;  and  conaeqnently,  although  his  sfBdarit  ttate*  that 
he  sat  up  all  the  previoo*  night  preparing  the  brief,  it  waa- 
only  dehvared  to  me  a  few  minutea  before  the  case  wss 
called  on.    [Jiaris,  C- J.— Why  did  he  not  prepara,  aa  he 
might,  a  few  honra  earlier.   Feraons  often  appear  aunenly 
when  intact  they  are  dever,  and  wish  to  throw  a  caae  over- 
the  long  vacation.']    That  coold  not  be  the  caae  hare.    I 
tratt  the  Court  will  let  in  the  defendant  on  any  terms  -it 
may  think  fit  to  impose.    JsKVU,  C  J.— Ton  m^  take  a 
role  npon  brinsing  the  money  into  Court,  and  on  paymatit- 
ofcoata;  the  defendant  to  take  short  notioe  of  triaL  and 
to  change  the  venue  trooi  ICddleaez  to  London,  to  that  a 
trial  may  be  had  before  the  long  vacation.        Suit  mn. 

ATKUfsoir  r.  MorraAic^BalZ  moved  for  leave  to  enter 
an  appearance,  mc.  itat.  on  the  aherilTi  return  of  aaila 
ima  and  fui»  mt  imtiUia  to  a  writ  of  iKift  <»yai.  The  writ 
wat  left  with  the  daof^tcr  of  the  defendant,  who  answered 
then  sad  on  vaiioua  oocaaiont,  that  her  nther  waa  from 
home,  and  it  was  uncertain  when  he  would  return.  The 
meaaenger  who  left  the  writ  sweart  he  believes  the  de- 
fendant it  keeping  oat  of  the  way  to  avoid  tervice. 
[Uicu,  J.— When  wat  the  teanh  made  for  aa  vpear- 
aacef]    So  late  aa  the  ;th  iattant.    Hone  wat  sotared  on 
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thM  dkT.  rUxvtM,  J.— Tbh  U  a»  nth  1 1  ntbw  ^nk 
th»  fbtirth  d*7  b  the  (Xtmnilr.]  By  tlw  Ooroi.— tnk* 
TOW  ml*.  XuUfnmM. 

IiATmra  «.  Huxnrun.— In  thU  ou«  *  raw  forjudg- 
mwt,  M  in  eua  of  noiuuit,  bad  b««n  enUrnd  on  th*  flnt 
d*f  of  tile  prwant  Term,  on  tb«  gronnd  oi  the  abienee  of 
•  materUd  witneee.  SfUi,  Sei^t.  now  nude  nbeolatei.  the 
rale.  B't'  aiMlat'. 

BcoTT  V.  Di  Sionsono.— ITovUiu  ehewed  o«ue 
iMineln rate obMinedherainbri^. Awn.  Theseeewill 
be  In  il»  tara  duly  reported.  Suit  ahtoMe. 

LAMnn  e.|SHTni.— Tbie  euewat  twice  called  on,  bnt  not 
•rmedtowing  to  the  abeenoe  of  one  of  the  ooonMl  encaged 
In  It.  MMclcTnt  iaid  he  wM  ready,  bot  hit  learned  friend 
on  the  other  aide  had  mppoied,  aa  he  had  hlnuelf  thonght, 
that  tiie  eaae  might  be  argned  OB  any  day  whioh  might  be 
oooTenlentfbrbothildea.  Jum,  OJ.— We  will  iaiieit 
to*BMnaw.  Ordtni/br  to-mrreir, 

Thttrtdagt  Jmu  5. 

Bonuia  v.  WHrnnuiar.— CtoutrMMw  Mnlf  tf  nl* 
to  tompiU4  o»  difttidamtt  ic\ft.  Thi<  was  a  rale  to  com- 
pute. The  rule  niai  wae  lerred  at  the  defendant'i  abode 
where  the  prooeee  aerrer  law  the  aunt  of  the  defendant'a 
wiiki  andgnra  har  the  copy  of  the  role,  who  told  bin  that 
tha  wlA  waa  too  ill  to  be  aaan.  The  aant  took  the  copy 
ool  of  tha  loom,  in  wUek  the  aerrer  waa,  and  want  into 
the  a^loining  room,  and  tha  aerrar  then  beard  the  wife, 
whoae  roice  he  well  knew,  call  ont  to  hfan  that  theae  pro- 
eaedings  were  ^ta  naeleea,  as  ereiy  thing  in  the  hooaa 
brionged  to  tha  annt,  who  had  tha  reeeipta  fhr  them,  and 
tha  aunt  than  rataraed  to  tha  aamr.  Bail  mored,  to 
make  tha  rvU  nW  abaolota  apoa  thia  aerrioe, 

Buaoia  a.  Hioanra.— H.  HUI  mored  to  enter  up  judg- 
ment on  a  warrant  of  attorney  of  Uarch,  1848.  QramUd. 

Smm  V.  ftamoTi.—PtmM  mored  to  enter  an  appear- 
•Bca  fbr  the  defendant  after  a  return  of  ae*  —t  imtmtiu, 
aMaaUa  teuton  writ  of  AiMi^.  QnuM. 

IMd^,  Jtau  B. 
The  Coori  to-day  look  the  Special  Faoer. 

^^"^""'  a.  Blioxwooo, — Tliis  caaa  waa  called  on  in  ita 
tan.  PMeedfc,  (LO.  now  naked  the  Court  to  allow  it  to 
atandorer.  andoraerit  fbr  thia  di^  week,  aa  If r.  Cowling 
and  binaelf  woold  be  engaged  in  the  Queen'i  Bench  on 
Tneaday.  Jtwra.  CJ.-^Tne  Coort  aeea  no  objection. 
Let  the  caaa  alaad  Ibr  !Md».  Ltott  grimttd. 

Dttnttar  e.  Fabus.— Ttaia  eaae  being  named  for  to- 
day, Jrans,  0  J.  said,  "  Brathar  Bylaa  u  at  Dial  Piiaa; 
hara nn any olii(e»tiona,Mr. FSaU,  to  the  ease  standing 
OTsr  tul  to-morrow  t"  lUU.—Vaat  whatarer ;  it  will  salt 
me  equally  well.  Slatdtfr. 

BouKSOir  at  Uxon  a,  Thi  Huqvn  ot  BunoL^-Thia 
waa  an  aaUoa  of  faore  ianadil,  to  try  tha  ri^  of  pnsan- 
tation  to  a  moietr  of  toa  adrowaon  of  the  ehnreh  of 
BraanaawaU-onm-lMnaby  and  Anwiek,  in  tha  eounty  of 
Unsob.  Ike  oanaa  was  tried  before  Parke,  B.  at  Lincoln 
Aaaiaaa.  and  a  apeelal  rardiet  taken,  which  waa.  now 
baought  Ibr  the  opmk>n  of  tha  Court.  Ptatodk,  Q.C.  and 
JTant  for  tha  pbinUflk  i  OmpHm  and  SiMmti,  Ibr  the 
denndant.  Tha  eaae  ooenpisd  the  entire  day,  and  Pea- 
eaA  waa  intarropted  in  remr,  with  aa  iatimaHnn  that  tha 
eaae  ahould  be  raenmed  OB  Monday.  Pmthnrd. 

Caorr  v.  Bnua.— h  this  case  the  Court  brieBy  inti. 
mated  that  thera  would  be  a  rule  nM.  JMinW. 

JfenAw,  Jtuu  9. 

Bounov  at  ITzoa  r.  Tan  Kuovn  of  BamoL.— TIm 
argnments  in  this  caaa,  whidi  lasted  throniA  Friday  laat, 
ware  reenmed  and  conolnded.  Jsoceet,  Q!0.  and  JTam 
for  plaiatiir:  QmBag  and  AoMaiU  for  thedefendaat.  nia 
Court  gare  jndgment  for  the  defbndant.  The  case,  which 
is  of  great  length  and  inportanoe,  wiB  be  duly  reported. 
The  qiecial  rerdict,  setting  ont  lengthy  deeds,  neoeaaitatee 
tha  use  of  the  papers,  whiiA  ar«  not  yet  obtatnable. 

Jmdfmni  Jbr  flU  itftmimmt, 

AsBias  e.  Ooosxcu.— Jnns,  O.J.  read  a  wrtttaa 
judgment  in  thia  case,  wUdi  wiU  be  duly  reported.  In  the 
meantime  it  mar  be  stated  that  the  Court  held,  that  the 
true  meaaura  of  damagsa  waa  the  pecuniary  means  of  tha 
debtor  at  the  time  of  his  saeape,  and  therefbra  the  rale 
moat  be  made  abeofaita  for  a  new  trial.      X*U  stuhrfs. 

BiCKABBa  «.  Tbb  Soimi-Bisma  Baiivat  Coxrurr. 
—OamnM.  Saijt.  asked  the  Court  whether  the  paper 
books  in  this  demurrer  eaae  had  been  ddiTsred.  Juns, 
OJ.— Tee;  and  also  tha  paper  hooka  ia  ITeMam  t.JWaet 

AsAwMlaf ,  Jmu  7. 

Doi  imm,  Twnmra  r.  Bon. — 0ar<t  mored  for  jndgment 
•ninst  the  casual  ejector.  JM*  nM. 

T»rirxuT  ».  Fjinis.— (See  17  Law  T.  7B,  •«.)— The 
M setar  now  stated  to  the  Court,  that  hnriag  inquired 
into  the  circumstances,  he  fblt  bound  to  report  that  a 
ftnad  had  been  committed  on  the  Court  by  the  derk  of  the 
plaintira  attorney,  by  forging  the  writ  cf  summons  in  this 
•aaa  I  that  that  clerk  liad  absented  himeelf  and  nerer  re- 
turned to  the  olBce  since  the  institntion  of  the  inquiry,  and 
that  no  bbme  was  to  be  attadwd  to  the  pMnlir  e  attoraey 
or  any  one  eia*.  Jjirfw,  Serit.  then  said  that  he  could  not 
raaiat  the  rale  being  mvde  absohite,  but  he  trusted  without 
eoata  to  be  paid  by  tha  plaintiff's  attoraey,  for  thia  waa 
one  of  those  caasa  in  which  a  master  was  not  responaibie 
«<ther  c^TiOy  or  eriminaQy  for  the  act  of  his  eerrant. 
JasTra.  C.J  .—The  Master  most  be  supposed  to  be  cespoa- 
•ibie  for  the  employment  of  honeet  semBts.  It  is  ad- 
mitted this  derk  was  authorised  to  issue  a  writ  of  snm- 
moaa.  The  master  dlrrota  what  he  auppoera  to  be  a  copy 
ofa  corrsel  writ  to  be  serred  on  the  defondaat.  The  de- 
Ibedaat  Bade  out  that  the  writ  ia  ineorreet,  and  the  de- 
foadant  is  then  obliged  to  come  and  apply  to  set  aside 
tha  inromot  writ  and  tha  copy  sarred.  The  attor- 
aoy,  theralbre,  la  raepoasihie  for  the  serrios,  aad  must 
pay  the  defoadaat'a  coats  of  this  applicutioB.  Cusswau, 
J.— This  waa  aa  aot  dou*  ia  the  proeeculioa  of  the  duty  of 
the  Altomoy,  though  done  by  ha  clerk. 

JhittatssWewitktaWt. 
TVilii^,  Jane  10. 

Taomeoir  *.  BAWonn.— Osai^  mored  to  set  down 
thia  caaa  for  argument  this  Term,  it  b^ng  of  importance 
to  deposMoia  in  Seringa  Banks.  QnnU*. 

StcaABBs  r.  Tat  Sorra  BAaranir  Kauwat  CunrAvr. 
(IbterrpsrM.)    JMfwe«  Ar  Oe  vtaMiT. 
" JeiW^yWMr^MaKr. 


oovsT  or  asfnBaQinBm. 

Bapcrtad  by  Fbxbbuck  BAii.aT  and  C.  J.  B.  Hibtsur, 
Esqrs.  Barristers-at-Law. 

Satmrday,  May  31. 
Hudson  v.  BosiaTa. 

The  drfndatU't  bull,  triM  lomt  eowf,  were  beinj 
driven  along  ike  highway,  the  plaintif,  whilti 
pelting,  took  out  a  red  pocket  handkerehief  which 
attracted  and  irritated  the  toll,  *o  tnueheo  that 
the  bull  did  the  plmU\f  eeriout  iniwry.  The 
drfendant  tubtegutntly  coiled  to  tee  iheplaintif, 
and  upon  being  ihewn  the  handkerchief  in  fuet- 
tion,  laid,  that  wat  the  thing  that  did  it,  the  bull 
would  run  at  anything  red— a  bull  would  nm  at 
anyth^red-' 

Held,  luffieien*  endente  to  go  to  the  jury  ofa 
identer—ihat  the  d^endant  knew  tkti  antmal  wat 
a  dangeroui  one. 

Samble,  luch  an  animal  in  thepubbehtghway  ought 
to  be  property  guarded  and  pretentedfiom  doing 


Tus  wi 


was  an  action  tried  before  tbe  Lord  Chief 

Baton  in  Middlesex,  and  was  brought  for  dnmage 
done  to  the  plaintiff  by  a  boll  of  the  defendant's.  It 
appeared  the  plaintiff  waa  pascinK  along  the  pnblic 
highway  when  the  defend«it'a  cowi,  and  also  this 
ball,  were  being  driren  along  the  same  road,  the 
plaintiff  had  occasion  to  use  his  podcet  handkerdiief 
when  near  the  bull,  and  the  pocket  handkerchief 
beingared  one  it  irritated  the  boll,  as  anything  red 
nsnally  does,  and  the  b«H  tossed  the  plaintiff  and 
Tory  mncb  injured  Un.  The  jury  returned  a  Tcrdict 
for  the  plaintiff,  damages  aiM.  A  rale  iiM  baying 
been  obtained  to  set  aside  that  verdict  aad  to  enter 
a  noosnit,  on  the  ground  that  there  was  no  erideaoe 
otieienter  to  go  to  the  jory, 

Hugh  Hill  shewed  cause. — There  was  eridenoe 
that  all  bulls  would  ran  at  thing*  red,  aad  that  the 
defendant  knew  this.  Sndt  aa  aoiinal,  therefore, 
shonld  not  have  been  driren  along  the  pnblic  high- 
way withont  being  property  guarded.  [Aldikson, 
B. — InfieUsit  may  be  he  was  not  bound  to  guard 
the  bull,  as  all  persons  are  supposed  to  know  that 
bulls  wonld  ran  at  things  red,  but  this  was  in  the 
street.]  IJudoe  t.  Cox,  1  Stark. ;  May  t.  Burdett, 
9Q.B.101i  Cird  t.  CSsse,  5  Com.  B.  622,  were 
cited.) 

Jawtei,  Q.C.contr)L — ^Ilerewas  no  evidence  in  this 
case  that  this  bnU  erer  ran  at  or  was  before  irritated 
by  snytUngred,  or  tint  tUs  defendant  kneiw  that  his 
bull  in  parttenlar  woold  do  sp.  It  was  iMt  like  the 
keeping  of  an  animal />ra  na/nrc,  nor  iras  it  at  all 
proved  that  the  animal  was  o!  'a  ferodoos,  fierce,  and 
vidons  natnre,  or  accustomed  to  attadc  mankind.  So 
fer'from  it,  it  was  never  shewn  that  he  had  before  ever 
attempted  to  iqjnre  any  person.  [Aldbbson,  B. — 
Why  may  you  not  drive  a  lion  along  flie  highway  in 
the  same  way  i  Platt,  B.— Sordy  it  makes  no 
difference  that  this  anissal  ever  committed  an  iqinry 
of  this  sort  before,  or  the  same  may  be  said  of  alion 
that  had  been  so  driven,  and  never  eaten  any  one 
before.]  Cur.  adv.  vidt. 

Wednnday,  June  4.— Pollock,  C.B.— In  the 
case  of  an  action  for  an  iiqory  done  by  a  bull,  we 
have  oonddered  this  case,  and  the  applieation  to 
enter  a  nonsnit  upon  the  groiuid  that  there  was  no 
evidence  to  go  to  the  jory  ofa  seimfsr.  That  was 
tlw  precise  ixrfnt  npon  which  liberty  was  taken  to 
enter  a  nonsnit  No  doubt  it  was  neoeeaary  to  give 
some  evidence,  otherwise  the  action  would  not  be 
maintainable.  It  appears  that  the  iqioi^  arose  fro^ 
the  driving  a  bull  among  some  cows  in  the  pubbe 
streets.  The  ptaintiffwaagoingon  bis  lawfnl  affairs, 
wearing  a  red  Madkerdiief.  This  drcumstanee  irri- 
tated the  snimal,  which  did  him  ootuiderable  injury. 
The  defendant  was  proved  to  have  said,  after  this 
aoddent,  that  At  red  handkerchief  was  the  caose  of 
it,  for  he  knew  that  f  Ae  bull  would  ran  at  aay  thing 
red.  Another  witness  gave  evidence  that,  on  a  dif- 
fen»t  occasion  he  said  be  knew  that  a  bnll  would 
ran  at  any  thing  red.  We  think  that  either  expres- 
sion was  some  evidence  to  go  to  the  jory  that  he 
knew  that  this  animal  was  a  dangerous  one,  and  the 
first  expression  was  no  donbt  distinct  evidence  that  he 
knew  tint  ahull  would  ran,  and.  indeed,  it  appears 
that  tfiisvery  animal  had  before  ran,  after  perstms  with 
garments  of  red  eolonr,  though  thigse  fecta  were  not 
brongfat  home  to  the  knowMge  of  the  defendant ; 
bat  as  to  the  eircnmstanoe  of  a  person  carrying  a 
red  handkochief,  aad  as  it  is  reasonable  to  expect 
in  every  pnblic  street  persons  so  dressed  may  not 
unftvqnentiy  be  met  with,  we  think  it  was  the  dnty 
ofUie  defeuant  not  to  snffer  sodi  an  aaimal  to  be 
driven  in  the  pnblic  streets,  knowing  its  character, 
that  if  it  met  a  person  with  a  red  garment  he  was 
likely  to  ran  at  and  iiqare  him.  Whether  tiie  evi- 
dence woold  be  salBcient  to  justify  the  jury  was  for 
them,  not  fbr  the  Cowt.  The  leaned  iodge  who 
presided  at  the  trial  renorls  he  was  petCecdy  satisfied 
with  the  verdict  If  tiiere  be  any  evtdence  of 
MMwfrr,  the  case  cannot  be  uilMiawn  from  the 
jory.  In  this  ease  thejr  were  satisfied,  aad  found  a 
VMT  tMnparatt  wiBct  in  pratt  gf  dsiiiHai,  aad  wa 


are  not  disposed  to  distarbthst  Tiet^ 
fore,  for  •  nonatiit  most  be  disdwiei 

Aif&fc 

Saturday,  June  7. 
Hzwrrr  r.  Patibsw. 
County  Court — Suggetlion—hmbi  Seal 
Act. 

Bratmoell  ahewed  cause  agsinst  ■  lAd 
for  leave  to  enter  a  suggestion  opoo  tk  ix 
prive  the  plaintiff  of  costs  under  the  bw 
Debts  Act,  and  contended  that  theGagtl 
Courts Extenmoo  Act  (13  &  UTicLcHii 
away  with  the  necessity  of  entering  s  !«sn 
well  under  tbe  London  as  under  the  GeaiJ 
Court  Act  (9  &  10  Vict  c.  95}.  ij 
the  KxtenaioB  Act  is  a  genetsi  emei 
in  all  actioa#  in  the  Superior  Coorti  ikaa 
20/.  is  recovered,  the  plaintiff  ihsU  iaie 
for  the  sum  recovered  only,  and  no  tatii 
suggestion  becomes  nnnecosary. 

K-«i/ice  in  support  of  the  rule.— lln«: 
County  Court  Ezteoaioa  Act  thraaftes 
plates  ConntT  Cktarts  nitder  the  9  &  H^t . 
only.  This  u  seen  by  sees,  lift  U.  IV  i^ 
comes  here  fbr  a  snggestion  ss  s  mseti 
under  the  London  Act.  The  oljeet  c!k« 
side  in  resisting  this  spplieatkm  is  tojiln 
jndge  nnder  the  13th  section  al  Oiiat 
Act  to  get  costs  nnder  the  discrsliaBi  r"r< 
by  that  section. 

By  the  Coc«t. — ^Yoo  may  fsksyosriAs 
the  other  side,  if  they  think  fit,  dsnrer :  i«4<» 
turn.  RuUaiiotuUiiiittrtmt 

Monday,  Junti. 
Dbkw  and  Othbbs  *.  Coum- 

Bankrupiey— Pleading— Deed  tf  f^ 
12  5- 13  Viet.  e.  106, «.  2M,ai «! 

A  plea  to  a  dtelaration  ia  Mt  at  i^>* 
alleged  to  be  a  deed  of  arrti^malt^ 
4- 13  Vict.  e.  106,  t.  224,  *«'««•  **Jj 
and  certain  of  hit  eredttm  It  *  ■•' 
stx-seMBfA*  in  number  and  ttba.ajlf'l 
the  Act,  wherebp.  wUtin  •".■SCta 
date  thertqf,  ike  eredUert  ^  ^JfTZ 
agreed  to  accept  a  cobV*"*"  •..'L-^ 
pound  on  the  amount  (if  tknim*FI^ 
mtniandiatirfdetioin:  .^4,— ^ 

Held,  that  lueh  deed  wat  net  af^^rZ 

Sf  the  Act,  and  that  nathii/l'''^ 
iilribution  qf  the  titate  W«*r" 

iVif— Goods  sold  and  delinsi^JJ^. 
done,  and  materials  provided,  *"^  j,^ 
pended  for  defendant's  use,  monej  »•' 
and  on  an  account  stated.  ,A.jmi 

3rd  Plea— Aa  to  the  reaioedt'''^ 
money  so  accepted  as  aforesaid,  *"|^  j 
canses  of  action  in  the  said  decliBl»J^^ 
respect  thereof,  the  defendant  ajstt**^ 
at  the  time  of  the  making  of  the  '"f^-^ 
after  mentioned,  and  for  sU  """"".CjSii 
before  the  suspension  of  P'T'"?"' K^  n  1 
as  hereinafter  mentioned,  '*Jt\^»i 
trador,  to  wit,  a  wholesale  <1"0*  j2j# 
bankrapt  laws,  and  within  th«niesBg«^^ 
hereinafter  mentioned.  And  "*  jrSmti' 
says  that  before  and  at  the  ««n«5/"r& 
the  indenture  hereinafter  mentK^tf*  , ^i 
ant,  was  indebted  to  the  parOef  tt«"  ^t 
and  third  puts  respectively  »  "^j,^ 
money.  whiA  said  snms  of  '"on*^,'^  £  i^ 
was  then  unable  to  pay  in  faU- .  ^^LgU* 
further  says  that  after  the  P»»%"iSi= 
operatian  of  the  Bankrnit  i^^yZlk^' 
1849,  to  wit,  on  the  2nd  <t«K»f'^!» 
our  Lord  1850,  he,  the  detodu*  »^« 
ment  j  and  afterwards,  to  "iW  ra_™,">l> 
Isst  aforesaid,  bv  a  certain  in^^'i^r^lW 
tween  the  defendant  of  the  «•«» JfjiZiS* 
Peaice,  one  William  Wells,  and  ^."JJe* 
Heathfield,  oeditois  of  the  d«fe«»^' "  use" 


part,  and  the  several  other  I*"2'1j  kanf  ** 
seals  were  thereunto  set  sndaffin»;°J^» 
ditors  in  their  own  right  «\»/2rfS(i*! 
being  agents  or  attorneys  atf^^^tut,^ 
aat.^  the  third  part,  "hidi  «*ii  »S*  * 
-    -  seibof  ttajri^V 


sdd  WillkS^^  lie  ssid  Wate»  "J^^ 
W.  E.  Heathfield,  and  the  if^'^Sf^^ 
the  defendant  brinpintocoattlie»''J^^ 


mentioned,  to  wit,  the  day  ««*.  T^/„  wmf^ 
After  reciting  that  the  defendsnt  m^"  ^  if 
passed  carried  on,  and  did  *}^"^^<K 
or  business  of  a  dram*./  ^'T^^^ 
street,  in  the  dty  ofXondon,  and  t^^  klj 
of  his  said  trade  or  business,  and  oOf"j5;jti^» 

become  and  then  was  jnstlT  »*  ^iA»*5 
the  «=ve.ripe«oos,p.rtie.  to,tije«^2!l< 

the  second  and  third  parts,  'n*^!!l!<< 

irii«"*Sf 

(e)  We  most  icier  to  the  .A'V'IJ  S"* 
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money  set  or  to  be  then  aet  opposite  to  tbeir  reapec- 
tive  nwnei  on  tlie  execotion  of  the  said  indenture. 
And  also  that,  by  a  memorandnm  in  writing,  bear- 
ing data  the  26th  day  of  February,  A.D.  1850, 
signed  by  siz-serenths  at  the  least  of  aU  the  creditors 
of  the  defendant  to  the  extent  of  10/.  or  upwards, 
both  in  number  and  value,  within  one  month  from 
&e  date  thereof,  the  creditors  of  the  defendant  had 
agreed  to  accept  a  composition  of  6s.  8d.  in  the 
pound  on  the  amount  of  their  respective  debts,  in 
rail  payment  and  satisfaction  thereof,  upon  the  terms, 
agreements,  stipulations,  and  conditions,  and  payable 
St  the  time  and  in  the  manner  in  the  same  agree- 
ment and  thereinafter  mentioned  and  contained,  the 
said  W.  Pearce,  W.  WeUs,  W.  E.  Heathfield,  and 
the  sereral  persons  parties  thereto  as  creditors,  or 
attorneys,  or  agents  of  creditors,  did  give  and  grant 
onto  tlie  defendant  full,  free,  and  absolute  liberty 
and  license,  according  to  his  own  free  wUl  and  plea- 
anie,  to  go,  come,  pass,  repass,  abide,  and  continue, 
to,  from,  u>d  at  au  or  any  place  or  places  he  might 
require,  and  to  manage,  collect,  get  in,  and  dispose 
of  all  his  estate,  debts,  and  effects,  under  the  inspec- 
tion and  control  of  the  said  W.  Pearce,  W.  Wells, 
and  W.  £.  Heathfield,  or  any  two  of  them,  and  in 
sndi  manner  as  they  should  judge  to  be  most  condu- 
cive to  the  benefit  of  the  sud  creditors,  from  the 
26th  day  of  February,  A.D.  1850,  until  the  26tliday 
of  February,  A.D.  1852,  and  the  said  W.  Pearce, 
W.  Wells,  and  W.  E.  Heathfield,  and  the  said  seve- 
ral persons,  parties  thereto  of  the  third  part,  did 
thereby,  for  themselves  respectively,  and  for  their 
several  and  respective  heirs,  executors,  admi- 
nistrators, and  assigns,  parties  and  constituents, 
but  not  any  of  them  for  the  other  or  others 
of  them,  or  for  the  heirs,  executors,  ad- 
ministrators, or  assigns,  acts  or  deeds  of 
any  other  or  others  of  them,  covenant,  promise, 
and  agree  with  and  to  the  defendant  that  they  shonld 
not,  nor  would,  nor  should,  nor  would  any  other 
person  or  persons  for  them,  or  by  the  order,  au- 
&ority,  assent,  consent,  or  procurement  of  them 
respectively  within  the  time  aforesaid,  sue,  arrest, 
prosecute,  molest,  attach,  detain,  take  in  custody  or 
execution,  imprison,  or  otherwise  impede  or  incum- 
ber him,  the  defendant,  or  his  estate  or  effects,  in 
any  manner  howsoever.  And  also  that  if  any  of 
them  should  do  so,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture,  the  said  indenture 
•boold  operate  to  all  Intents  and  purposes,  and 
maht  be  pleaded  in  bar  to  the  said  respective 
debts,  and  to  any  prosecution,  suit,  action,  or  pro- 
ceeding that  should  or  might  be  brought  or  pro- 
secotea  against  the  said  person  of  the  defendant, 
Us  goods  or  chattels,  as  aforesaid,  within  the 
time  aforesaid,  as  efliectually  as  if  he  had  a  general 
release  wier  the  hands  and  seals  of  such  creditors 
respectively  for  that  purpose,  as  in  and  by  the  said 
indenture,  reference  being  thereunto  had,  will, 
amongst  other  things,  more  fully  and  at  large  ap- 
pear. And  the  defendant  further  saith,  that  before 
the  commencement  of  this  suit,  to  wit,  on  the  2nd 
day  of  May,  A.D.  1850,  towit,atthetimeof  making 
the  said  indenture,  the  same  was  signed  and  sealed 
hj  the  defendant,  and  that  divers,  to  wit,  100  cre- 
dttofs  of  the  defendant,  in  their  own  right,  signed 
the  said  indenture,  and  subscribed  their  names, 
and  affixed  their  seals  thereto,  and  divers,  to  wit, 
100  others  of  the  said  creditors,  by  their  agents 
and  attorneys  respectively,  signed  the  said  in- 
denture, and  subscribed  their  names  and  affixed 
tbgit  sods  thereto.  And  the  defendant  further 
saitfa,  that  the  said  indenture,  at  the  time  of  the 
making  thereof,  and  at  all  times,  irwas  a  deed  of 
arrangement  between  the  defendant  and  his  cre- 
ditor, within  the  meaning  of  the  provisions  of 
the  statute  made  and  pasued  in  the  session  of 
Parliament  holden  in  the  12th  and  13th  years  of 
the  reign  of  her  Majesty  the  now  Queen,  being  the 
•tatnte  aforesaid.  And  that  the  said  creditors,  by 
whom  and  in  whose  behalves  respectively  the  same 
.was  se^ed  as  aforesaid,  were  six-sevenths  in  number 
and  value  of  the  oedicors  of  the  defendant,  within 
the  meaning  of  the  said  provisions  of  the  said  statute, 
whose  debts  amounted,  within  the  meaning  of  Uie 
said  provisions,  to  the  sum  of  101.  and  upwards,  ac- 
ooonting  every  creditor  as  a  creditor  in  value  in  re- 
S|iect  of  such  amount  only  as  upon  an  account 
fairly  stated,  after  allowing  the  value  of  mortgage 

Eroperty  and  other  such  available  securities  on 
ves  from  the  defendant  aforesaid,  to  be  the 
balance  due  to  him.  And  the  defendant  further 
saith,  that  the  plaintiffs  were  at  the  time  of  the 
making  of  the  sud  indenture  creditors  of  the  de- 
fendant in  respect  of  the  causes  of  action  in  the 
introductory  put  of  this  plea  mentioned,  within  the 
meaning  of  the  said  statute,  and  that  at  the  time  of 
the  making  of  the  said  indenture  the  amount  in  the 
introductory  part  of  this  plea  mentioned  was  a  debt 
then  due  from  the  defendant  to  the  plaintiffs,  within 
the  meaning  of  the  said  indentnre.  And  the  de- 
fendant furuier  says,  that  ailer  the  said  suspension 
of  payment,  and  after  the  said  indenture  had  been 
so  signed,  and  the  names  of  such  majority  as  afore- 
said of  creditors  had  been  so  subscribed,  and  seals 


so  affixed  in  manner  aforesnd,  to  wit,  on  the  14th 
day  of  August,  A.D.  1850,  the  plaintiffii  had  notice, 
to  wit,  from  the  defendant,  of  the  said  suspension 
of  payment,  and  of  the  said  indenture  of  arrange- 
ment, and  were  then  requested,  to  wit,  by  theoe- 
fendant,  to  si^n  and  execute  the  same,  and  the  plain- 
tiffs then  might  and  could,  if  they  would,  have 
signed  and  executed  the  same  as  parties  thereto  of 
the  third  part.  And  the  defendant  further  saith, 
that  three  calendar  months  from  the  time  at  whidi 
the  plaintiff's  had  notice  from  the  defendant  of  his 
said  suspension  of  payment  and  the  said  deed,  had 
elapsed  befcrothe  commencement  of  this  suit.  And 
the  defendant  farther  suth,  that  he,  the  defendant, 
hath,  from  the  time  of  the  making  of  the  said  in- 
denture, hitherto  in  all  respects  performed  and  ob- 
served the  covenant  in  the  said  indenture  eon- 
tained,  and,  on  his  part,  to  be  performed.  And  that 
the  said  W.  Pearce,  W.  Wells,  and  W.  E.  Hesth- 
field,*parties'to  the  said  indenture  of  theseoond  part, 
did  at,  and  at  all  times  after  the  making  of  the  said 
indentnre,  assent  to  the  terms  thereof,  and  did  act 
as  such  trustees  and  in  the  trusts  of  the  said  in- 
denture. And  the  defendant  further  saith,  that  by 
reason  of  the  premises,  and  by  force  of  the  statute 
in  that  ease  made  and  provided,  being  the  statute 
afotessid,  the  said  indenture  heretofore,  and  before 
the  oommenoement  of  this  suit,  to  wit,  on  the  Uth 
day  of  November,  in  the  yesr  last  aforesaid,  became, 
and  was  eSisetnal  and  obligatory  in  all  respects  upon 
the  plaintifEi,  as  if  they  had  duly  signed  the  same. 
And  the  defendant  further  saith,  that  the  said  deed 
of  anaagement  still  remains  in  full  force,  and  that 
tiie  periM  daring  which  the  said  liberty  and  license 
therein  mentioMd  were  given  and  granted  to  the 
defendant  has  not  yet  elapsed,  and  that,  by  reason 
of  the  matters  aforesaid,  the  defendant  heretofore, 
and  before  the  commencement  of  this  suit,  to  wi^ 
on  the  day  and  year  last  aforesaid,  became  and  was 
rdessed  and  discharged  in  manner  aforesaid  from 
the  said  causes  of  action  in  the  introductory  part  of 
this  plea  mentioned.    Verification. 

Demand  of  oyer  of  indenture. 

Special  demurrer,  assigning  for  causes  (infer 
alia)  that  the  deed  was  not  a  deed  of  arrange- 
ment within  the  true  intent  and  meaning  of 
12  &  13  Vict.  c.  106,  and  that  it  was  not  alleged 
in  the  plas  that  the  defendant  was  a  trader, 
subject  to  the  bankrupt  laws,  or  within  the 
meaning  of  the  said  Act,  and  that  it  was  not  alleged 
that  the  defendant  was  a  trader  for  six  calendar 
months  before  his  suspension  of  payment,  but  only 
for  six  months.  That  tfae  said  plea  was  uncertain, 
in  that  it  is  not  shewn  the  amount  of  the  alleged 
debts,  and  in  that  it  did  not  allege  that  the  said 
creditors  who  signed  the  said  deed,  or  the  phuntiffs, 
were  creditors,  entitled  to  prove  in  bankruptcy  within 
the  meaning  of  the  said  Act,  and  that  the  said  plea 
should  have  been  pleaded  in  bar  of  the  further  main- 
tenance of  the  action,  and  not  in  bar  of  it  generally. 
Joinder  in  demurrer. 

Willa,  in  support  of  the  demurrer.  This  plea 
relies  on  a  portion  of  tiie  deed  which  authorizes  the 
defendant  to  carry  on  business,  and  if  he  is  molested, 
to  plead  Uie  deed  in  answer.  This  deed  is  said  to  be 
signed  by  6-7ths  of  the  creditors,  but  it  is  not  signed 
by  the  plaintiffs,  and  it  is  sought  to  bind  the  plaintiffs 
by  the  operation  of  this  deed,  under  the  provision  of 
the  Act  of  Parliament.  If  this  deed  is  valid  under 
the  Act,  the  defendant  baa  a  good  defence  to  this 
action.  It  provides  for  the  payment  of  a  composition 
of  68. 8d.  in  the  pound,  but  you  cannot  bind  to  a 
composition  persons  not  parties  to  the  deed.  The 
deed  cannot  be  supported  unless  it  fell  within  the 
provisions  of  12  tc  13  Vict.  c.  106,  ss.  224,  225,  226, 
227,  228,  229.  The  224th  section  is  difficult  of  con- 
struction, unless  it  be  read  with,  and  is  Umited  by 
the  2SSth  section.  If  the  224th  section  stood  alone, 
and  was  to  be  construed  literally,  6-7ths  of  the 
creditors  might  execute  a  release,  even  in  a  case 
where  nothing  had  been  paid.  [ALnaaaoM,  B. — I 
see  the  expression  in  the  228th  section  is  "  such 
trader,"  what  is  the  meaning  of  that?  Is  it  not  a 
trader  who  has  presented  a  petition?]  The  ar- 
rangement must  be  eitudtm  jaierit  as  in  bank- 
ruptcy. [Pollock,  C.B.— It  would  appear  to  mean 
any  trader  liable  to  the  baOlornpt  laws.  The  ex- 
pression first  occurs  in  the  56th  section.]  The  clause 
at  the  end  of  the  225th  section  would  seem  to  con- 
template a  ferther  application  to  the  Court.  The 
228th  section  provides  "That  the  creditors  of  every 
such  trader  sh^  have  the  same  rights,"  &c.;  it  does 
not  say  "except  as  provided  by  the  deed."  The 
result  of  these  sections  is,  that  if  the  deed  contain 
provisions  inconsistent  with  those  sections,  it  is  not 
within  the  Act.  It  is  a  positive  enactment  of  a 
general  rule  to  be  applied  in  all  cases. 

O'MaUey,  Q.C.  (with  him  Batl,)  was  here  called 
upon.  He  referred  to  the  214th  section,  the  224th, 
and  228th,  and  contended  that  the  Ungnage  was  as 
comprehensive  as  it  could  possibly  be,  and  that  this 
l^r  section  proved  his  interpretation  to  be  the  right 
one.  The  Act  puts  a  limited  construction  on  the 
deed.  The  statute  gives  to  the  6-7ths  of  tiie  credi- 
tors the  right  to  mansge.     [Pollock,  C.  B.— I 


agree  with  yon  that  apparently  that  is  the  meaning  of 
the  words,  but  can  that  be,  suppose  the  6'-7ths  dmse 
to  give  the  proper^  to  a  charity.  Maktin,  B.— Do 
you  mean  to  say  that  the  6-7ths  could  inake  the 
debtor  a  present  of  his  property  ?]  The  Legislaton 
might  give  such  a  power  if  it  pleased,  and  it  could 
not  have  used  stronger  terms  to  accomplish  such 
purpose.  It  is  supposed  that  the  6.7tlis  will  act  for 
the  good  of  all.  It  is  not  necessary  that  there  should 
be  any  surplus,  and  it  is  fit  that  such  a  power  should 
be  in  the  creditors'  hands.  It  may  be  that,  at  die 
time  of  stopping  payment,  the  estate  is  worth 
nothing,  but  they  may  see  that  if  it  is  properly 
worked  for  two  years,  they  will  be  able  to  get  6s.  8d. 
in  the  pound,  and  they  therefore  say,  "  you  work  it, 
and  exert  yourself;  and  we  will  enter  into  this  arrange- 
ment by  way  of  premium  to  you  for  thus  saving  us 
somethmg  out  of  the  wreck.  It  is  clear  that  the 
Lnpslatnre,  when  framing  the  Act,  had  in  view  the 
difference  between  composition  and  distribution. 
[Parkb,  B. — Does  the  Act  contemplate  anything 
more  than  avoiding  the  expense  ana  delay  of  tho 
machinery  of  a  Conrt  of  Bankruptcy?]  Yes,  the 
object  is  that  the  debtor  should  have  an  opportnnity 
of  going  on  and  so  make  further  assets  for  tiie 
general  benefit.  [Maktin,  B. — I  think  it  is  p«r- 
fectiy  clear  that  he  should  go  on  and  yet  that  be 
should  be  required  to  distribute  his  estete.]  In  the 
case  of  PMUipt  v.  Surridgt,  19  L.  J.  337,  C.  P.  an 
objection  was  made  that  the  deed  did  not  shew  tha 
trusts.  Now,  if  it  was  necessary  that  the  deed  should 
be  in  conformity  with  the  bannnpt  law,  it  would  be 
important  to  shew  the  trusts,  bnt  that  case  dedded 
that  it  was  not  necessary.  Stewart  v.  Collin*, 
20  L.J.  79,  C.P.  was  also  cited. 

Pollock,  C.B. — I  am  of  opinion  that  judgment 
should  be  given  for  the  plaintiffi.  The  argument 
for  the  defendant  is,  that  a  deed  entered  into  under 
thesecu-cumstancesis  binding  onallthecreditors;  ^t 
without  any  application  to  the  Court  there  may  be 
an  arrangement  by  deed,  under  fhe  224th  section,  in 
the  terms  of  that  now  before  the  Court.  Looking  at 
the  whole  scope  of  the  Act,  with  reference  to  the 
(acts,  it  appears  to  me  that  these  sections  contem- 
plate a  distribution  of  the  whole  assets  of  the  insol- 
vent. The  214th  section  refers  undoubtedly  to  a 
compromise,  bnt  I  presume  a  compromise  by  pay- 
ment at  onoe;  but  I  think  if  the  arrangement  a  to 
be  by  deed  under  the  224th  section,  it  must  be  a 
distribution  or  division  of  all  the  assets,  and  the 
giring  the  surplus  to  the  insolvent  cannot  be  supr 
ported.  The  arrangement  must  be  according  to  law, 
and  is  intended  to  avoid  expense  and  delay,  and  to 
fedlitate  the  distribution.  For  these  reasons  I  think 
the  deed  is  not  in  conformity  with  the  224th  section, 
and  there  must,  oonsequentiy,  be  judgment  for  the 
plsintiA,  and  if  there  is  any  doubt,  the  defendant 
can  go  to  a  Court  of  Error. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The 
first  arrangements  contemplated  in  this  Act  are  re- 

anired  to  be  confirmed  by  the  Court  Then  comes 
iose  without  the  interference  of  the  Court,  and 
when  we  consider  that  here  are  six-sevenths  of  the 
creditors  able  to  deal  with  the  whole  estate  and  de- 
cide for  the  whole  of  the  other  creditors,  it  seems  to 
me  that  such  a  power  should  be  strictly  watched, 
and  I  think  that  must  have  been  the  intention  of  tha 
Legislature.  He  read  the  several  sections.  I  think 
the  intention  clearly  was,  that  the  whofe  estate 
should  be  distributed. 

Platt,  B. — There  are  several  courses  contem- 
plated by  the  Bankrupt  Consolidation  Act.  Tha 
Act  is  cUssed  under  several  heads,  and  looking  at 
the  228th  section,  it  is  impossible  to  imagine  uut 
anything  bnt  the  distribution  of  the  whole  estate 
was  contemplated.  That  section  points  out  whatever 
is  to  be  done.  With  respect  to  an  ordinary  com- 
position deed,  that  has  nothing  to  do  with  this  Ac^ 
but  is  left  just  where  it  was  betore. 

Mabtin,  B. — I  am  of  the  same  opinion.  The 
effect  of  the  plea  is,  that  the  plaintiffs'  debt  was  ex- 
tinguished by  the  execution  of  this  deed.  I  appre- 
hend that  the  real  meaning  is,  that  a  certain  num- 
ber of  creditors  are  entitled  to  enter  into  an  arrange- 
ment to  bind  the  whofe,  bnt  they  must  deal  with  the 
whofe  estate,  and  cannot  enter  into  a  composition. 
The  estate  is  to  be  distributed,  and  it  was  never  in- 
tended that  a  surplus  should  be  reserved  forasd 
given  to  the  insolvent. 

Judgment  for  the  platHfiffi. 

BUSINESS  OF  THK  WEEK. 

KicaoLLS  in  Oiasaa  v.  Stxov.  SUkuU  omt. 

WiLLuxs  V.  Txa  CHSSXIS  ISD  HOLTaXAS  KULWIT 
CojrpixT.  Of,  adc,  mU, 

BwurasA  Dock  OoKrurr  v.  IiSviXK. 

Cur.  adt.  vaU, 
Satmdat,  Jmu  7. 

ToKUirs  V.  Qjjj^sD,  Clark.— HiKXioa  v.  Sua.—' 
TheH  were  feigned  issnes,  tried  before  Aldereon,  B,  at 
the  last  Spring  Auises  at  linooln,  and  were  bronght  to 
try  the  qoeetion  whether  a  certain  district,  celled  Iiunbav^ 
croft,  in  the  county  of  linoolo,  was  exempt  from  the  pay^ 
meat  of  small  tithes.  The  oaiea  terminated  in  verdiotB 
against  the  vioar.  Snbsaqnently,  rules  were  obtained  on 
the  part  of  the  landowners,  requiring  defendant  to  shew 


Digitized  by 


Google 


160 


THE  LAW  TIMES. 


[VaLD.— Kcfl 


BAIL   COURT. 


BAIL   COURT. 


BANKRUPTCY. 


iAt  Im  Aoold  sot  nsy  Ux 
Ky,  QjO.  aad  JMn.  ihamd  i 


l>  of  «Im  «>bL 

J  and  aoatoBdod 

a  BpoB  th«  trial,  wUok  ware  not  nuMd  or 

:  whan  the  miMMt  wa*  War*  Om  Itthe  Commii- 

«,  whara  it  had  been  fUlT  diwnaMd  >nd  diuniMed. 

Dafjondant  wmi  taken  entirely  or  anrpriie,  and  the  caae 
itialf  wueztnmelylsardnponhnni  toe  Oonrt,  therafore, 
woold  not,  in  tiw  oxaroiae  of  ita  diaaration,  viait  him  vitli 
iha  eoaU.  Jfaeaaloy,  Jfcilor,  and  Mamit^,  aontra,  not 
oaUad  npon,  Tha  Covar  aaid  tha  doonmanta  prodnoed, 
lAieb  laiiiil»alail  tha  oaoaea  in  faTonr  of  tlie  plainUffii, 
warn  of  a  jmbUo  natara,  and  aa  aaoeiaible,  therafore,  to 
tiw  defendant  a*  the  jilaintiflk ;  tkere  ooold  not,  therefore, 
ba  aajrfnrpriae,  atrietlj  apaaking,  in  the  dafandaot'a  not 
^taeorarinc  thaaa  pnbbe  doonmesta ;  and  thaiianaa  hanag 
kani  datannined  in  fiwonr  of  tha  platntiffl^  thara  waa 
notUnff  in  tluaa  aaaea  to  take  tliem  oat  of  the  ganaral 
nla,  which  ia,  that  the  anooeaalhl  party  ihonld  be  paid  bis 
«oata ;  tha  nanal  mle  mnat  therefore  prerail  here,  and  thia 
tola  M  made  abaohite.  Buh  «ftcete<«. 

-  flraon  V.  1Li.t.—H»wfrn,  Q.O.  and  Willa,  abawed 
«flMa  againat  a  rala  obcauwd  to  aet  aaide  the  plaiatiiTa 
variiett  and  *nt«r  a  nonaoit,  or  a  Terdlct  for  the  da- 
tMldmt.  OMidir,  QjO.  aDdSMildinettpportofthemle. 

Cur.  adv.  vuU, 
Jtoniam,  Juwi  9. 
DBUURBBB  papkb. 
Dmrv.  Ooima. 

Jtdgmnlfir  Ou  PMmtif.    (BfnfH.) 
'  OOBOuar.  In  Suonio  Isuaura  tomrun. 

StUltd. 
Asoncur  v.  Wooniuir.    Judgmntfor  On  plaixlifi. 
Wi.'OMtOSD,  Wnxxou),  Wicklow,  xss  DCBLUr  %lXb- 
VlT  OomixT  V.  UixmLL. 

Jlifcailiif  far  Ut  flmMM. 
"Dummaan  a.  'LsmoBa.  Iwigmfnt  fiw  tlu  flaimi^. 
idaoMtOTI  V.  emmma,  Part  htard. 

Vtown  ».  TSoxMa, mored  for  leave  to  enter 

«n  appaaranoe  on  a  ^ftrvtga;  the  sheriff  harios  returned 
fuiUa  eoMO  and  aon  eft  inwntiu.  SnuUsd. 

'  Tuttioji,  Jmtt  10. 
'  'Wtatn  a.  Aurora  and  Onnia. — Onmitr,  Q.C.  mond 
ftr  anew  trial  on  tha  grooad  of  mJadiraotkin,  and  that  the 
vardiotwaaagainBt  tM  endanoe.    The  oaae  waa  tried  a 
finr  dm  ainoe  before  Parka,  B.  whan  a  Terdict  was  re- 
tamed  for  tha  defiandanta.  BhU  r^fttMd. 
.  BoBaoic  r.  'WnieuxD.— IfoaMjr  shewed  oaase  againat 
•nle  obtained  to  aet  aaide  an  award.    Atkerkm,  eontrii. 
Sab  disetoi^,  inM  M<<«. 
VsininsB  a.  IiOOEnr.— IVied  in  London  before  tha 
Chief  Baron,  and  a  mle  aM  baring  been  obUnned  to  act 
«aida  the  {riaintiira  rardict,  and  for  a  new  trial.  Sir  J'. 
Tkmijv,  Kmmln,   Q.C.    and  Pi^«»    shewed    cause. 
Wmom,  0.0.  and  Ifcqmanl,  in  sopport. 

7r<nr  trial  granted  on  p^fmejtt  qf  eotie. 
Wtdnetdtt),  Jtrn*  11. ' 
Siunooz  a.  Cussh.— Tried  before  Parke,  B.  in  Mid- 
^Deaex.  Verdiet  for  the  defendant.  Sumfkivjf  morad  for 
anla  to  ahew  oaaaa  iriiy  the  Tardict  ahonld  not  be  set 
•aida  and  a  Tardiot  entered  for  the  plaintiff  for  1582.  Ss. 
TUs  waa  aa  action  against  the  sheriir for  a  false  latum  to 
•  writofjl./a.  Flaas.— I.  KotgaOty.  2.  That  defendant 
did  not,  under  the  writ  of  jl.  /a.  lery  the  money  indoraad 
on  the  writ.  One  Harrison  bad  axeoation  iasned  aninat 
U*  geoda  br  tha  plaintiff,  and  the  aheriff  had  entered  and 
•aiaed.  There  waa  a  sabaeqoent  execution  by  the 
Britlah  Bank,  and  on  that  the  defendant  also  aeixed 
and  aold  the  goods  and  paid  the  money  over  to 
Iha  bank  on  receirinE  an  indemnity.  [Piinx,  B. — 
The  qneatian  was,  whether  this  was  not  a  fraudnlent 
^bt  eoneooted  by  the  plaintiff  and  Harriaon,  and  it  waa 
diatinetly  prored  to  be  ao,  with  a  view  to  protect  the  pro- 
patty,  and  defraud  the  creditors.]  The  fraud  is  not  in 
iaaae  here  }  there  ia  no  donbt  of  the  falseness  of  the  return, 
and  plaintiff  is  entitled  to  the  goods,  unless  the  sheriff  can 
make  a  good  defence.  The  qneation  waa,  whether  it  waa 
nacaasaiy  to  plead  frand,  or  whether  the  defence  waa  ad- 
aiaaible  under  tha  aaoaod  plea.  There  being  a  damnrrer 
ia  thatama  caae  atanding  for  argnment. 

Judgment  postponed  until  denutrrer  argued, 
Brur  r.  Bbiloock.— Tried  before  Parke,  B.    Verdict 
for  tha  defendant,  with  liberty  to  moTe  to  enter  rerdiot 
for  the  ^aintiff  for  62.    Trorer.    P<«i— Not  guilty  by 
atatota.    A  diatresa  waa  put  into  certain  prensiaaa,  and  the 
qaaaUoa  waa,  whathar  thetamoring  of  a  atanle  which  was 
need  aa  aftataning  to  a  ataUa-door,  the  atajple  being  put 
throogh  tha  padlock  and  then  put  into  the  naQ-holes  in 
the  door-post,  waa  an  illeral  breaking.    The  jury  had 
found  that  the  staple  had  been  removed  without  foroe, 
Sttid  that  there  waa  no  raal  fastening.    BmUuingramled, 
S^IAIi  PAPKB. 
Ounrur    and    Onoaa,    Assignaea,  a.  Tsa    Sosni- 
BiaiBBir  BuLWAT  OautiMX.  Cur.  ode.  vuU. 

StomoLU  t.  Duos.  Slande  over. 

.  Aximoa  a.  Szmurs.  rartluard. 


npon  rath  or  afflmitioD."  Each  party  proposed  an 
anitntor,  who  ma  to  be  in  effect  an  umpire;  but 
neither  agreeing,  it  ana  resolyed  that  the  naiB« 
shoold  be  drawn  by  lot  The  name  of  the  arbitrator 
nominated  by  the  plaintiff  waa  drawn,  who  proeeeded 
to  hear  the  case,  and  made  an  awanl  in  the  plaintiff's 
isTour,  the  witneawfl,  bowem',  not  baring  been  ex- 
amined upon  oath.  Facts  were  stated  npon  aiffidant 
tending  to  shew  that  the  aibitntor  waa  inoompetent, 
from  Us  want  of  soffieiant  knowledge  of  aooamts, 
and  hia  Teqtdring  tlie  asai  stance  of  anatlier  penon  to 
take  notes ;  and  it  was  soggeated  tiiattha  defendants 
were  deceived  into  an  approval  of  him  from  tlie  io- 
aoeorate  representatitHis  of  his  ca|iabiUties  made  by 
thejplaintiff*s  attorney. 

WtoHTM  AN,  J.— U  qi^esn  that  no  objaotion  waa 
made  at  tlie  time  to  the  wttnssaes  not  being  swom. 

Btwn. — ^The  defendants,  w4m>  ware  not  repre- 
sented by  any  legal  penon,  wara  not  aware  tliat  it 
was  competent  to  them  to  object. 

WioRTMAN,  J.— I  tWnk  it  is  too  late  to  make 
this  objection  now ;  if  it  had  been  made  at  &»  time, 
and  tte  arbitrator  had  peniatad  in  taking  tlie  erideoce 
not  npon  oath,  there  wouU  have  been  gnat  weigiit 
in  the  objection. 

Brown  then  armed  that  the  appointment  of  the 
arbitntor  was  bad  in  law,  aince  it  shonld  not  have 
been  by  chance ;  he  also  contended  tliat  the  arbi- 
trator was  incompetent,  and  tiiat  the  award  was  not 
final. 

WiSHTMAN,  J.— With  ngard  to  flie  iaeom- 
peteney  of  the  arbitrator,  tliat  depends  entirely  npon 
the  opmion  of  the  defendant,  Mr.  Sims,  and  beyond 
his  soggeslion,  the  award  being  made  ani^t  him, 
I  see  no  evidence  of  incompetency.  If  I  was  satis- 
fied that  he  was  incompetent,  it  might  be  otherwise ; 
but  I  am  not  so,  and  there  is  no  reaaon  whatever 
why  an  arbitrator  shonld  not  have  the  assistance  of 
another  person  to  take  notes  for  him.  Then  as  to 
the  choice  of  the  arbitntor  by  lot,  if  both  the  parties 
agree  to  that  mode  of  dioosing,  they  must  take  their 
chance;  it  is  not  like  the  case  of  two  arbitrators 
choosing  an  nmpire.  As  tegards  the  taking  of  the 
evidence  not  ajran  oath,  the  terms  of  the  submission 
woald  seem  to  imply  that  he  might  take  it  not  npon 
oath;  bnt  here  no  objection  was  made  to  the  vrit- 
neeses  not  being  swom,  nor  is  any  objection  what- 
ever made  nntil  after  the  award  is  made,  and  by  this 
motion.  The  award  is  nnobjectionable  upon  the  al- 
leged ground  of  its  not  being  final.    Bile  rrftaed. 

Taaday,  Junt  10. 

(Before  Mr.  Justice  BaLS.) 

J?x  parte  Joseth  Askbw. 

JUs*<er  oiiif  tennnf. 

Comietim  under  the  4  Oeo.  4,  e.  34,  «.  3.    Habeas 


BU8INBS8  OP  THS  'Wm. 
Aidqr,Aa<«. 
Bsa.«.TnaToaz,]fawoA8rLi,u>Bnviali 
OoittkWtt—AMimm  moved  for  a  lala  bsMite 
directed  to  tha  Toi^  Newaastk,  sad  BnUl 
OoanMiiy,  oommandiag  them  toiasiM  tknnna 
sheriir  of  Durham,  to  anaunon  a  jaiytoMaaa 
aation  for  oartain  land  taken  by  them.         M: 
Satmrdoff  June  7. 
Bxs.  T.  Tn  Toaa  An  Noaiu  •Ibauo  la 
CoKTATT.— Sir  r.  TkMiftr,  Q.C.  awnd  la  ■  d 
aiiniflfiaiai,  oalling  imon  the  abov*  soaifMykH 
a  eertain  Mna  of  a  raiWay  puiaasat  to  duBia 

til 
HOLLOWAT  V.  Tn  QvBZT  (m  erm).-IU  m 
n  kaieae  oorpue  to  bringnp  the  plaiBfaff(aBat],a 
may  be  praeent  at  tha  argnment  of  Uaiaiii. 

f'ifk 

B—ni  aOTadfor  a  rule  ealiag  qua  nMn^ai 

awertheiaaltaraof  aaaSdarit.  Hiei. 

FiM  moved  for  a  mle  calling  ^oa  aaanraji) 

anm  of  money.  Maa 

Bxe.  V.  Tna  OovnraT,  BTraniox,  Banaai 

Iisicisna  BAnwAT  Oomnxt^Saiia  naikuii 

for  a  aiaarfasiaa,  eoaamaading  the  abonsm^ 

okasa  lands,  and  soak*  a  railway  pnnasal  ksM 

ki 
.Banwrd  morad  for  a  mla  calHag  neaaas^ 


'■^ 


■sported  by  T;  W.  SAtmnas,  Baq.  of  the  Middle  Temple, 
Barrister-at-Law. 

Monday,  June  9. 

(Before  Mr.  Jostice  Wiortm an.) 

H*  an  Abbitkation  between  Shaw  and 

Sims  and  Anotbsb. 

ArUtraHon — Award. 

Choke  iif  arbitrator  by  tot.    Rxamhtmg  leihttmet 

not  upon  oath.     When  objectionable. 

J,  Brown  moved  to  set  aside  the  award  herein,  on 

the  groooda  of  the  incompetency  and  misconduct  of 

^tiie  arbitrator;  that  hewaacfaoaenbykt;  that  the 

witnenea  were  not  swom ;  and  tiiat  the  award  was 

not  final.    It  appeared,  that  disputes  having  arisen 

between  the  plaintiff,  who  was  a   contractor  for 

mnkiiiga  portion  of  a  line  of  railway,  and  tiie  de- 

tadaats,  who  vreie  snb-oontractors,  a»  to  (he  extent 

SDhd  value  of  some  work,  such  disputes  were,  by 

agreement,  referred  to  arbitration,  the  'agreement 

empowering  the  arbitntor  "  to  examine  the  witneases 


corpus  to  bring  up  defendant  to  be  dittherged, 

on  the  ground  of  the  nuuffieieney  qf  the  warrant 

o/ eommiitnent. 

Huddlettone  moved  for  a  writ  of  Aoieos  cotthm  to 
brin|;  np  one  Joseph  Aricew,  in  order  that  he  may 
be  discharged  from  prison.  It  appeared  that  a  oom- 
phrint  had  been  made  before  T.  R.  Rose,  £sq.  the 
police  magistrate  of  Stoke-upon-Trent,  against  the 
said  Joseph  Askew,  under  the  4  Geo.  4,  c.  34,  s.  3 
(the  Masters  and  Servants  Act),  for  absenting  him- 
self from  his  service  without  the  consent  of  his 
master.  At  the  hearing  the  defendant  waa  con- 
victed, and  committed  to  gaol  for  one  month,  with 
hard  labour.  It  was  now  objected  that  tha  warrant 
of  conviction  was  bad,  Ist,  because  it  does  not  state 
that  at  the  time  of  the  absenting  the  defendant  was 
tn  the  service  of  the  complainants.  {lAndgey  v. 
Leigh,  |3  New  Sess.  Cas.  99.)  2ndly,  Because  it 
does  not  sufficiently  shew  that  the  absence  was 
without  lawfol  excuse,  (ite  Tamer,  2  New.  Sets. 
Cas.  403.)  Writ  granted. 

'Weinetday,  June  11. 
(Before  Mr.  Justice  Wiohtman.) 
Bx  parte  The  R«t.  Mb.  Holloway. 
Rule  for  a  mandamus  to  elect  thurtdtwardeni. 
Wation,  .Q.C.  moved  for  a  rale  miti  for  a  aicii- 
damut,  to  be  directed  to  (he  overaeen  and  rate- 
payers of  the  parish  of  St.  Fsith,  Hampshire,  oom- 
manding  them  to  convene  a  meeting  and  proceed  to 
the  election  of  churchwardens.    It  appeared  that 
ance  the  year  1813  no  churchwardens  bad  been  ap- 
pointed for  this  parish,  and  that  for  the  preservation 
of  the  parish  property  it  is  now  necessary  that  they 
shonld  be  again  appointed.    (B.  r,  Wix,  2  B.  &  Ad. 

W7.)  RuU  niti. 

inurtdag,  June  12. 
(Before  Mr.  Justice  Wiohtman.) 
R*o.  e.  The  Printeb  ilxd  Fublishsb  or 
"  Pdnch." 
Bx  parte  The  Rev.  Petbk  Dale. 
Rule  nisi /or  a  criminal  iirfortnation  againtt  Punch. 
Baddeleg  moved,  on  the  part  of  the  Rev.  Peter 
Dale,  a  Roman  Catholic  dngyman,  for  a  mle  call- 
ing upon  the  printer  and  paUisher  of  Punch  to  shew 
cause  why  a  eriminal  infotmalion  should  not  be  filed 
against  them  for  a  libel  upon  the  reverend  gentle- 
man, inserted  in  the  foregoing  publication  of  the 
19th  of  April  last,  at  page  136.  Rule  nisi. 


pay  a  sum  of  money  pnranaat  to  kia 

OAion  e.  Twa  Ba«l  or  Oonaon  mi  OB' 
JVanMM  abawed  aanaa  agaLiat  a  mla  btjdraii 
aaaaofanoaanit.    J>Mpaaa,  contii. 

Jtule  ditdtarged  upon  a  pmHtayaMk)! 
try  at  tkojlrtt  Mmge  in  Jflrfiilaafra 

JToad^,  Jwf  i. 
Bavks  Aim  AiroTsxa  e.  Bxxsxcx— Ana<M 
eanaa  aaainat  arulaheaaiaferavriiof  fvottial* 
iodge  of  the  County  Gout  at  WUIadiifil,  !aW 
Urn  from  ikrthor  proaaedittg  in  tUi  essst, « la  p 
that  the  title  to  land  came  iate  qaatfim  iw' 
anpport  of  the  rule.  Ot.  ik.< 

3V<a*»,  JasaH. 
Oau.  «.  Fowun. — Tha  defnidaat  ia  paaaa^ 
amleaiaifor  a  new  trial,  on  tha  pcrad  of  rap"' i 
cauae  waa  tried  at  the  aeoond  siltia|>  ^a  *!'£'?'!; 
and  waa  an  action  upon  an  attoiMr'i>>a>'>**n 
The  defendant  at  the  trial 
to  charge  oalv  72.  Thia  ' 
diewing  that  uiia  agreement  baa  nso  """"'jr^ 
thia  latter  eridenoe,  which  tha  defaxliitiafa'^ 
now  contradiot,  which  had  takm  Ua  If  *^^ 
whiohhaaonght  tomeetinantvUisl.       v* 

Wednetdat,  Jul  U.  _^^^^^ 

SiTSi  e.  Masoit.— Qaaia  moved  tx  'l^frT^ 
judge  of  the  County  Court  of  ?b"'«**!"T!, 
him  from  i^irtiiar  praeeediac  in  thia  o—,'*^ 
queatkm  of  title  to  land.  ,n.M 

HiaLucos  V.  PoaocK  and  Oi«i»-*''T^ 
moved  for  leave  to  enter  np  judim«l«*'^ai. 
attorney  more  thaa  ten  years  old.  "^ 

Tkmreiag,  ■^'"\,-.^m*l 

xiaygwne,  \i.\j.  iaafo&  tot  a  ml'tCaa^*!'.  ^^ 
of  this  court  to  retam  a  diait  asaijaaal,"'^^ 
the  same.  «i--JW* 

Oi.T>!r  and  Othera  r.  Wnao» "''r'^g^i 

Hio.  on  the  proaecntion  of  0<»»"»'|l^'^ 
t  moved  for  a  rule  to  enter  a  ia|P"V^ 
mpartial  trial  cannot  be  had  qm  "."j^i 
oonty  of  Oxford,  and  that  «•»  "?J!Hli 


moved  for  a  mle  for  a  nuendamut  to 
India. 


Thadrfendsatl-iSirS 


and  impartial 
the  county  of 

some  other  county,  aim  oeieii*»»«  "TjijJie. 
pei^ury  at  the  last  assises  for  ^?°|~b,» 
indictment  ha  had  removed  ''3',?'^Liji,a* 
Court;  and  ho  now,  in  sopport  "rsf  STw** 
circumatanoea  which,  as  ne  believso,  v*™"  C|» 
having  a  foir  trial  in  the  foregoing  oocaV'  ](,  aa 
JU  Joan  CcTia,  an  attomey.-In  um  o"  ^ 
had  been  tried  at  the  aittingi  """.'SS^ 
18«,  npon  a  charge  of  V^'^i^iJt^ 
Subaequently,  a  rug  waa  Side  aUW»^"S» 
judgment,  the  objeotion  being  a  R'''*».'!rni«* 
Reg.  V.  eWte,  16  law  T.  (60).  In  «»»{^^>lf * 
taiaed.  calling  upon  Mr.  Cntta  t»,^^LZiM 
abould  not  be  atmck  off  the  roU,  oa  ^^.tSZaif^ 
oonriction  for  penury.  Skee,  8ei]'-,aaaJ»|-rjj,» 
oauae.  iao»toar4.0.andiVa»«i»,iB"Pf«' 


TtOE-CHABOTixoa KmoHi BsjctJOSST  , 

Com  o»  BAnairptcT,  IJo'Jo'ySiXaf'  ^ 
PoiniiA»<nni,  Baq.  "•""^SJaifJ''''' 
Oonai  o>  BAnaDPtoT,  Dbm".  "Pf"  ' 
Esq.  Baniat«r-aW«»- 


COURT  OF  BANKRUPTCY,  BASW" 
STREET. 

(Before  Mr.  Commissioner  Foi^ 
Es  parte  C«oBS,nf]^- 
Stoppage  i»  t'^^Mii,  «"^ 
The  vendor  told  eeveral  P«y''fJ,'t!i,«K 
them  by  railway  to  be  <Ww««ff,  i** 
the  e^enee  of  delivery  f^J' Z^^ 
vendor.   Part  qf  the  goodi'^'riiiii^j 
the  vendor,  having  tuspicwiu^''JL,^' 
qfthe  purchater,  tHrtcf^  ji^'*''^ 
the  railway  company  not  to  Hi"^  rinr'"      \ 
Held,  Ihat  the  vendor  had  a  nflU"  , 

Cross  and  Co.  immedi«telri[«»«^^  -^ 
cation,  sold  to  the  bankrupt  "Tf  gitini 
oats,  and  sent  the  same  b][  ~1-Miak  *•■ 
RaUway,  with  the  foUowing  iwtn"*' 
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V.   C.   KNIQHT  BRUK't   COURt. 


V.  e.  KNieHT  MucE's  eouttT. 


V-  e.  KNIOHT  BMICPI   COUKT. 


"The  saperintendcntat  the  March  tliitioii,  B.C.R. 
"  Sir, — About  15  qrs.  W  oats,  ex  Green ;  20  qrs. 
W  osts,  ex  Frear.  The  above  two  parcels  of  oats 
n^ll  be  delivered  at  your  station  on  Monday,  please 
nform  ns  of  quantity  and  weight  gross  of  each 
■nroeU  and  forward  them  to  the  order  of  Mr.  W. 
E'ig^tt,  at  the  Cambridge  station,  and  charge  the 
nmage  to  our  sccoant.  You  had  better  make  one 
Jarcel  with  a  x  with  clialk. 

"  We  remain,  toots,  &c. 
"  Ely,  Oct.  5, 1850."  "J.  &  T.  Ciioss." 

The  otiier  parcel  being  oats  of  another  price  and 
lescription,  was  sent  in  a  similar  way,  with  similar 
nstmctions. 

Sonae  part  of  the  oats  had  been  dcliTcred  to  the 
lankrapt;  bat  on  the  17th"of  October  Cross  and  Co. 
irrote  to  the  railwaj  superintendent  at  Cambridge 
■erersing  their  original  instmctions,  and  leqnesting 
lim  to  hold  the  goods  on  their  acconnt.  At  the 
ioae  when  such  letter  was  written.  Cross  and  Co. 
rere  not  aware  of  the  fact  of  Piggott  having  been 
K^jadicated  a  bankrapt,  althongh  they  had  donbts 
a  to  his  solvency.  Francis 'Cross  (one  of  the  part* 
lers  in  the  firm  of  Cross  and  Co.)  went  to  the 
rtation  master  at  Cambridge,  and  told  him  to  hold 
;ho  oats  for  the  farther  instructions  of  the  firm,  and 
hat  tiie  parties  to  whom  the  oats  were  sold  would 
>rodace  an  order  from  the  firm  for  tiiem.  There 
>ad  been  several  previous  transactions  in  oats  be< 
ween  Cross  and  Co.  and  the  bankrupt. 

It  was  the  custom  of  Cross  and  Co.  to  pay  the 
:arriage  and  rent  for  warehousing  of  the  oats,  and 
ihe  expenses  of  carrying  the  same  from  the  company's 
premiaestothe  cartssent  by  thefaankiaptfoT  them. 
Xhe  assignees  claimed  the  whole  of  the  coo<b  as 
part  of  the  banknipf  s  estate. 

Xatrroner,  solicitor  for  Cross  and  Co.— The  goods 
bad  not  passed  into  the  bankmpt's  possession,  we 
had  a  right  to  stop  them  in  Iranrilu.  (Whilehead 
-r.  Andtnm,  9  M.  &  W.  518 ;  Tanner  v.  Seottll, 
14  M.  &  W.  28 ;  Gibtm  v.  Camtthers,  8  M.  & 
W.  301.  See  Maton  v.  JMekiarrow,  and  iio*- 
iarrow  v.  Maion,  1  Smith,  L.  C.  3rd  edit  388,  and 
notes ;  and  Wmltcorth  v.  Outhnailt,  10  M.  &.  W. 
436;  Re  Gala,  1  De  Gez,  100.) 

Chit,  solicitor  for  the  assignees.— The  vendors  had 
parted  with  their  right  to  the  goods,  which  tiiey 
coald  not  recall,  and  the  bankrupt  had  the  right  to 
take  possession  of  them,  and  actually  did  so,  as  to 
port;  the  taking  possession  of  part  afieoted  the 
.aotoal  ownership  of  the  whole,  and  from  the  time 
whan  the  part  was  delivered  the  vendors'  right  to 
at<m  tis  trmuUu  ceased. 

Mr.  Commissioner  FoNBLANaoK.— It  may  be 
taken  as  a  general  rule,  that  so  long  as  there 
remains  anything  to  he  done  by  the  vendor,  or 
at  bis  risk  or  chuge,  the  transit  is  incomplete.  In 
this  ease  the  com  was  to  be  conveyed  from  the  rail- 
way warehouses  to  the  bankrupt's  waggons  at  the 
expense  of  Cross  and  Co.  j  and  was,  therefore,  m 
trmmtitu.  The  only  doubt  is,  whether  the  bankrupt 
Iiad  taken  possession  of  the  whole  of  the  com  by 
taking  away  a  part  uf  it.  I  am  of  opinion  that  he 
had  not.  On  the  11th  of  October  the  baokra^ 
signed  a  declaration  of  insolvency.  On  the  follow- 
ing day  ha  took  ama.y  sixteen  quarters  of  oats.  On 
the  litli  the  declaration  of  insolvency  was  filed,  and 
on  the  I8th  Pi^ott  was  declared  bankrupt  on  his 
own  petition.  Now  it  was  bad  enough  that  he  should 
have  taken  away  the  sixteen  quarters;  bat  I  will 
not  on  that  account  impute  to  him  the  intention  of 
taking  the  whole  forty-eight  quarters,  when  it  had 
hecome  perfectly  evident  that  he  coulil  not  pay  for 
them.  The  case  of  Tanner  v.  Sctnel  is  modi 
-fltronger  than  that  which  is  now  before  me ;  I  moat, 
theiaore,  declare  that  the  oats  remaining  in  the 
warefaooae  of  the  raUway  company  did  not  pass  to 
-the  assignees. 


This  pelitioo  was  presented  by  tiie  tnstees  of  |  fendant  Jones  was,  at  all  events,  no  better  than  that 
Samnel  CoUins's  charity,  in  the  city  of  Coventry,  j  of  Parfitt,  for  it  was  not  pretended  that  he  bad  eom- 


and — after  stating  that  land,  the  propeitv  of  the 
charity,  had  been  purchased  by  the  London  and 
North-Westem  Railway  Company,  for  the  purposes 
of  their  Acts,  and  that  the  purchase  money  (52&{.) 
had  been  paid  into  Court,  and  was,  together  with 
other  moneys,  standing  in  the  name  of  tte  Accoant- 
ant-Genefal,  to  an  aeeonnt,  "  Ex  parte  the  London 


pleted  even  a  legal  title  by  registrv.  (SeyseaT. 
Oibeon,  4  Man.  G.  &  8.  121 ;  B*  parte  Jonee,  2 
Cromp.  ft  Jer.  513;  and  ftlMt  v.  Delany,  2  De  6. 
ft  Sma.  235.)  Thm  also  refened  to  the  37th,  38th, 
and  45th  sections  of  the  8  ft  9  Vict.  c.  89. 

C.  Barber,  for  the  defendant  ParBtt,  contended 
that  although  the  transaction  was  originally  a  loan. 


andNorth-WeetemRailwayCompaoy,  in  the  matter   it  was  the  mtention  of  the  parties  that  the  bill  of 


of  the  London  and  Birmingham  Kaiiway  Coventry 
and  Noneaton  RaUway  Act,  1846,"— prayed  that  the 
snm  of  525/.  might  be  invested  in  ooisois,  "Ex 
parte  the  trastees  of  fiamael  CoUins's  charity,  in 
the  matter  of  the  London  and  North-Westem  Rail- 
way Company,"  and  that  the  dividends  might  be 
paid  to  any  two  of  the  petitioners,  the  present 
trustees,  or  to  any  two  of  the  trastees  for  the  tiow 
being  of  the  charity,  and  that  such  dividends,  when 
received,  might  be  applied  for  the  benefit  of  the 
charity. 

W.  W.  Cooper  appaand  in  support  of  the 
petition. 

The  Vioe-Chanobllob  said  that  he  corfd  not 
direct  the  dividends  to  be  paid  acoording  to  the 
prayer  of  the  petition,  as,  excepting  where  the 
tmstees  were  themselTM  a  corporate  body,  it  was 
not  nsual  to  make  the  order  in  that  form, 


sale  should  be  absolute,  and  tint  the  wife  had  no 
authority  to  sign  the  indorsement  for  the  defendant. 
The  registry  was  conelntive  evidence  of  the  defeild- 
anf  s  title,  He  cited  Meitaer  v.  GiHeepie,  II  Ves. 
621. 

Othomt,  fer  the  defendant  Jones,  argued  that  the 
transacthyn  was  an  absolute  sale,  and  that  Jones  had 
a  right  to  look  upon  the  re^try,  and  that  only,  as 
evidence  of  Parfitt's  title  to  sell,  and  relied  on  the 
plainti(f's  laches  in  allowing  the  registry  to  rem^n 
unaltered  between  July  and  October.  {Battenby  v. 
Smyth,  3  Mad.  110.) 

"rhe  Vice-Ch  ANCirxo*  (wiflioat  hearing  a  reply) 
said, — The  first  question  was,  whether  the  bill  dif 
sale  and  the  indorsement  npon  it  were  to  be  taken 
as  contemporaneous  instruments  or  contemporane- 
ously signed  by  those  who  signed  those  instruments, 
I  if  the  word  "  instramenls  "  could  properly  be  nsed 


W.  W.  Cooper  afterwards  prodoeed  an  order  in  in  the  plural.  He  was  of  opinion  that  upon  the 
the  form  asked  by  the  petition,  made  by  Sir  W.  i  evidence  they  most  be  taken  to  be  so.  The  next 
Giant,  on  the  25th  of  March,  1814  (Re  the  Covtnlry  \  question  was,  whether,  inasmuch  as  the  indorse- 
Rottd  Trutieee),  and  also  two  similar  orders  made  ;  ment  was  si^ed,  not  by  the  defendant  Parfitt,  but 
by  the  hite  Vice-Chancellor  of  Bngland  on  the  8th  i  by  his  wife,  it  was  to  be  taken  on  the  evidence  (ht- 
of  December,  1848  (Re  B.  BUIinfft  Charitin),  and  '  eluding  especially  the  receipt)  that  she  signed  it  as 
the  9th  ot  Febraary,  1849  (Re  The  Bahtake  Boy*  |  his  agent  and  npon  his  authority.  He  was  of 
Charitv).  opinion  that  the  just  and  inevitable  inference  from 

"The  Vioa-CHANOBLtOB  said,  that  he  woald  make  the  evidence  was,  that  she  did  sipn  it  as  his  agent 
the  order  in  the  form  required,  as  acting  en  the  and  by  his  authority.  That  being  so,  the  ease 
anthorities  which  had  been  prodaeed,  bnt  not  on  bis  stood  in  the  same  position  in  his  judgment  as  if  the 
own  opinion.    The  order  wodd  therefore  be,  that   memorandam  or  indorsement  had  been  signed  by 


CQutts  Court*. 


Bejortsdby  Oxo.  8.  Ai.tHcn,Iaq.  of  (ha  Middle  Temple, 
Barrister-at-unr. 

Saturday,  Feb.  15. 
Be  CotUNs's  Chabitv  ;  Tub  London  and  Bib- 
MIHOHAH  Railway;  CovKNTav  anu  Nuneaton 
fiAii.WAY  Act,  1846 ;  and  the  London  and 
Bibminobam,  Gband  Junction,  and  Man- 
cbxstbr  and  bibuincbau  railway  con- 
SOLIDATION Act. 

Charity— Payment  of  iimdmdt. 
•Charity  landi  were  pwrekaeed  by  a  rnhemy  com- 
pmty,  and  the  pnrehaee  money  mat  paid  into 
Cotrt.  On  the  petition  of  the  trutteet,  the 
Overt  directed  the  pvrchaee  money  to  be  inverted, 
imdthe  ditidendt  to  be  paid  to  any  two  qf  the 
fetilionere,  at  trueteee  tf  the  charity,  or  to  any 
.  imefihe  trutteet  thertef  far  the  time  being, 
the  namet  ef  itwh  tnutett  to  be  verified  by 
^fidcmit. 

▼Oft.  xvzz.  »•.  «a». 


the  dividends  shonld  be  paid  to  any  two  of  the 
petitioners  as  trustees  of  the  charity,  or  to  any  two 
of  the  trustees  thereof  for  the  time  being,  the  names 
of  snch  trastees  to  be  verified  by  affidaiit. 

TWtAiy,  Feb.  M. 

WHrrriBtD  e.  Pabfitt. 

Ship  Reyieter  Aete—Indortement  on  BUI  qfSale— 

Coiti. 
A.  B.  entitled  to  eight  64tht  of  a  vettel,  ereetded  a 
bill  Iff  eale  to  C.  D.  of  iheee  tharet,  mid 
there  loai  an  indortement  on  the  bill  to  the 
iffeet  that  on  A.  B.'t  paytny  to  C.  D.  lOOf. 
and  intereef,  the  bill  <g  eale  ehould  be  void. 
A.  B.  tubtemenlly  paid  to  C.  D.  imtertit  on  ihli 
turn  of  1002.  C.  D.  regittered  the  bill  of  tale, 
bnt  the  iTidortement  vat  not  notieed  in  thi  rtt/it- 
ter.  C.  D.  ^erwardt  told  to  B.F.  A.  B.  jtled 
a  bill  againat  C.  D.  and  E.  F.  to  redeem,  and  the 
Court  made  the  ntnal  decree  qf  redemption, 
except  that  ae  to  the  eotti  oceationed  by  denying 
or  ditpvting  the  right  to  redeem,  they  were  to  be 
paid  to  A.  B. 

The  bill  in  this  ease  soaght  to  redeem  eight  64th 
shares  in  a  certain  steam-  tug,  ealled  7^  Stockton, 
registered  at  Hie  port  of  Bristol.  It  appeared  by  the 
evidence  that  in  the  month  of  March,  184.5,  the  de- 
fendant lent  to  the  plalntiir  106/.  and  it  was  agreed 
that  the  repayment  sheuld  be  seenred  by  an  aaslen- 
mentof  the  eight  Mth  shares  in  qoestion.  A  bill  of 
sale  was  aeoordingl;^  prepared,  dated  the  2nd  of 
Aprfl,  IM5,  purporting  on  its  fece  to  be  an  absolute 
bill  of  aele,  but  there  was  indorsed  on  it  a  memo- 
randam also  dated  the  2nd  of  April,  1845,  to  the 
effect  "  that  on  the  plaintiff  repaying  to  Parfitt  the 
sum  of  lOOf.  and  interest,  at  5  per  cent,  then  and  in 
that  case  the  bill  of  sale  should  be  noil  and  void, 
and  of  no  effect  whatever."  This  memoiandran 
was  signed  by  the  plaintiff,  and  by  the  wife  of  the 
defendant  Parfitt  fer  him.  In  the  month  of  January 
1846,  the  plaintiff  pud  to  the  defendant  the  interest 
due  on  the  lOOf.  and  the  defendant  gave  him  a 
receipt  for  snch  interest.  In  July,  1816,  the  de- 
fenduit  procured  the  bill  of  sale  to  be  registered, 
and  the  entry  on  the  certificate  of  rei^stry  took 
no  notice  whatever  of  the  indorsement,  bnt  treated 
the  instrument  as  an  absohite  transfer.  The  plaintiff, 
h^rin^  of  this,  madeapplkation  to  tfaeCustom-house 
authorities  on  the  snMeet,  but,  being  unable  to  pro- 
duce tiie  bill  of  sale  which  was  in  Parfitt's  possession, 
without  effect.  In  the  month  of  October,  1846, 
Parfitt  transferred  by  bill  of  srie  to  John  Jones,  of 
Bristol,  the  other  defendant,  whereupon  the  plaintiff 
filed  his  bill  for  redemption,  and  for  an  injunction  to 
restrain  the  registry  of  the  transfsr  to  Jones.  The 
injunction  was  obtained,  and  the  cause  now  came  on 
for  hearing. 

Steaniton  and  Roxburgh,  far  the  plaintMT,  con- 
tended that  (he  plaintiff's  xigfat  to  redeem  as  against 
Parfttt  vras  not  in  any  manner  affected  by  the  Sliip 
Registry  Acts,  inasmuch  as  the  transfer  which  had 
been  registered  was  a  deed  v^ich  never  existed  ;  for 
die  docoment  which  was  executed,  and  wbidi  Might 
to  have  been  registered,  was  to  all  intents  a  mort- 
gage and  Mfting  more.    That  the  oate  Of  the  de- 


Mr.  Parfitt  himself.  The  next  consequence  that 
foHcrwed  was,  that  in  his  judgment  the  indorsement 
was  as  much  a  part  of  the  deed  npon  which  it  was 
written  as  if  it  had  been  inserted  in  the  front,  in  the 
middle,  or  in  any  other  pert  of  the  deed .  Supposing 
thatviewof  thecase  to  be  correct,  the  instrument  was, 
to  all  intents  and  purposes,  a  mortgage.  It  bad,  how- 
ever, been  registered  and  entered  in  the  Custom-  hotue 
books  in  such  a  form  as  not  to  mention  whether  it 
was  a  sale  or  a  mortgage ;  and  a  bill  of  sale  nright 
be  a  description  of  a  conveyance  or  assurance  as 
applicable  to  a  transaction  which  was  not  a  sale  In 
the  colloquial  sense  of  the  expression  as  to  one  that 
was.  And  the  question  was,  whether  the  drcum- 
stanee  that  it  was  not  mentioned  in  the  man- 
ner tiiat  he  had  stated,  as  a  mortgage  or  a 
security  for  money,  was  to  invalidate  the  transaction. 
He  was  of  opinion  that  that  could  not  be  contended 
successfully  upon  an^  part  of  the  Act  of  Parliament, 
unless  the  45th  section ;  and  he  was  also  of  opinion 
that  the  45ft  section  was  not  intended  to  invalidate, 
and  did  not  invalidate,  snch  a  transaction.  There 
were  two  views  of  this  ease,  one,  that  the  Act,  not 
having  been  obeyed,  the  legal  interest  never  had 
been  effeetoaHy  taken  out  of  the  plwntiff.  If  that 
was  the  feir  view,  which  he  did  not  say,  the  plaintiff, 
nevertheless,  bad  a  right  to  come  here,  he  submitting 
to  redeem  for  tlie  purpose  of  taking  the  cloud  off  his 
title.  If,  however,  the  legal  interest  had  been 
token  out  of  him,  then  he  said  it  had  not  been  so 
taken  out  of  him  as  by  law  to  exclude  his  right  Of 
redenption.  The  case  of  Jones  had  not  a  right  to 
stand  on  a  higher  footing  than  that  of  Parfitt.  'The 
consequence  was  that  there  must  be  a  redemption 
upon  the  nsual  terms,  except  that  as  to  the  costs  ooea- 
sioned  by  denying  or  disputing  the  right  of  redenm- 
tion,  those  costs  must  be  separated  and  paid  to  the 
plaintiff.  The  one  set  must  be  placed  against  the 
other.  His  Honour  thought  that  the  law  had  been 
too  much  for  dishonesty  in  this  case.  He  con- 
tinued the  injunction  because  he  thought  it  fit  In 
the  present  state  of  circumstances. 

Friday,  Feb.  21. 
Stanton  c.  Holmes. 
BxerpUont—Seattdal. 
A  drfeniant  in  her  ontweT  laid,  that  the  plaint^ 
"  it  deiirout,  by  annoying  and  harairing  the  de- 
fendant, to  extort  money  from  Ike  defendant" 
and  that "  the  believetiheplainlij^it  aelingemder 
the  advice  of  ignorant  but  cunnmg  periont,  teho 
are  in  expectation  of  extorting  money  from  the 
defendant  in  order  to  be  relieved  from  being  wor- 
ried and  haraited  and  put  to  expente  by  the 
illegal  and  vexaliout  conduct  qf  the  platntf^." 
7h  thete  patiaget   the  plaintiff  excepted  for 
leandal,  but  the  exceptiont  were  overruled  with- 
out cotli. 

This  ease  came  on  to  be  heard  open  exeeptieaa  to 
passages  in  the  defendant's  answer  for  scandal.  The 
bin  was  filed  to  recover  certahi  real  and  personal 
estate  to  which  the  plaintiff  alleged  he  was  entitled. 
The  passages  excepted  to  were  the  following :— The 
eomptainant  "is  desirous,  by  annoying  and  hanMing 
&to  defendant,  to  extort  money  ttf/m  this  (Mtnteit " 
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— "  and  she  (the  defendant)  belierea  he  (the  plain- 
tiff) is  actios  under  the  advice  of  ignorant  bat  con- 
ning persons,  and  who  are  in  expectation  of  extort- 
ing money  from  this  defendant  in  order  to  be  re- 
lieved from  being  worried  and  baniaed,  and  pot  to 
expense  by  the  ulegal  and  vexatioas  oondnct  of  the 
said  oomplainant," 

C.  P.  Cooptr  and  BUton,  in  support  of  the  ex- 
ceptions. 

The  TicB-CaANCBLU>B  (wiHiont  hearing  Stimnt- 
tat  and  Sehombtrg  for  the  plaintiff).— The  wonder 
that  any  one  shonld  have  thooght  it  worth  while  to 
insert  each  charges  in  an  answer,  is  only  equalled  by 
the  wonder  that  any  one  shoiUd  have  thought  it 
worth  while  to  except  to  them  on  thegrowid  of 
scandal.  However,  here  they  both  are,  and  they 
must  be  dealt  with.  The  leterence  is  for  scandal 
only;  on  whidi  I  am  not  quite  sure  that  something 
does  not  torn.  However,  I  lay  no  stress  upon  it. 
The  first  passage  complained  of  is,  "that  he  is  d»- 
■iioos,  by  annoying  and  harassing  the  defendant,  to 
extort  money  m>m  the  defendant."  Now  what  is 
there  charged  is  an  operation  of  the  mind  bv 
analogy  to  the  charge  in  an  indictment  for  high 
treason,  vriiere  wliat  is  chaiged  is  applied  to  an 
operation  of  the  mind,  wiiich  u  proved  and  brought 
under  the  view  of  the  Court  by  what  are  called  overt 
acts.  Bylaw,  overt  acta  must  be  charged,  as  well  as 
operations  of  the  mind.  No  such  rule  is  applio^Ie 
to«  bill  in  Chancery.  Now  here  the  overt  act  is  im- 
material. For  example,  suppose  it  was  charged  that 
tlie  plaintiff  bad  said  that  he  was  desirous  of  annoy- 
ing and  harassing  the  defendant  to  extort  money  from 
the  defendant,  it  would  be  material  on  the  question 
of  coats.  If  there  had  been  no  allegatiott  to  allow  of 
the  introduction  of  such  proof,  the  darge  would  Ml. 
My  opinion  is,  this  allegatioa  would  allow  of  the  in- 
tiodaction  of  that  evidence,  and,  therefore,  although 
it  is  as  nearly  immaterial  as  that  which  is  not  actuaUy 
immaterial,  I  do  not  think  it  entirely  immaterial. 
The  nme  observation  applies  to  the  charge  "  Mat  he 
is  acting  under  tlie  advice  of  ignorant  and  canning 
penons,  who  sue  in  expectation  of  extorting  money 
from  the  defendant  in  order  to  be  relieved  from  being 
worried  and  harassed,  and  pot  to  expense  by  the 
illegal  and  vexatious  conduct  of  the  plauitiff."  Sup- 
pose the  defendant  should  be  able  to  prove  that  the 
plaintiff  had  said,  "  I  am  acting  under  the  advice  of 
aoeh  and  such  persons,  who  are  very  ignorant  and 
conning,  but  who  are  expecting  to  extort  money 
from_  the  defendant  in  order  to  be  relieved  from  being 
WMiied  and  harassed  and  put  to  expense  by  my 
oondnct,  which  I  am  advised  and  I  agree  is  illegal 
•nd  vexations."  Althoogh  this  is  all  but  nonsense, 
if  not  quite  nonsense,  on  both  sides,  my  impression 
is,  that  the  exceptions  ouftht  not  to  be  allowed.  One 
is  almost  ashamed  of  giving  anything  that  has  the 
semblance  of  reasoning  <m  this  sabject.  INsallow 
the  exceptions.    As  to  costs  I  say  nothing. 

Swaatton  and  Sehombtrg  contended  that  the  ex- 
ceptions should  be  overroled  with  costs :  bnt 

The  Vicb-Chamcuxob  refused  to  gire  costs. 

Saiwriay,  Jtmt  7. 

S»  Ths  Iuperial  Salt  aho  Alkali  Compamy. 

JoM  Stoet  Comptuet  Winding-up  Act*— 

SqtataUt  Mortgage. 

Oraig  appeared  in  sunport  of  a  petition,  presented 
inthiscase  byan  equitable  mortgageeof  the  nal  estate 
of  the  company,  who  desired  to  ntdlitate  the  sale  of 
the  property  without  losing  his  lien.  The  petition 
prayed  that  the  petitions  might  be  at  liberty  to 
dekver  op  the  deMs  to  tiie  offidal  manager,  fcHr  the 
purpose  of  his  effectiog  the  sale,  without  the  peti- 
tioiMr's  losing  his  lien,  if  any.  The  Master  had  ap- 
proved of  the  artangement. 

C.  L.  Wetb,  for  the  official  manager,  consented. 

The  Tice-Chanckllor  mads  the  order. 


itr  to  imtptel.  ire.  7%e  Comrt,  tmdtr  thm*  cir- 
euwutmteti,  dtelined  to  mtio  an  order /or  tha 
depoiit  of  the  document  with  Me  ClerJtqf  Se- 
cord*  and  Write,  but  gave  liberty  to  the  fUMiff 
to  inepeet  it  at  the  af/iee  (f  the  dtfendanft  lo/t- 
eitore,  and  to  take  eopiee  thereof  or  extraete 
therrfrom. 

Loveli,  for  the  plaintiff,  Frances  IVappittJefferies, 
moved  that  the  defendant  Charles  Bign,  might  be 
ordered  to  pav  into  Court  tlie  sum  of  162/.  8s.  Id. 
admitted  by  tke  ^davit  of  the  said  defendant  to  be 
in  his  hands,  and  also  that  he  might  produce 
and  leave  in  the  hands  of  the  Clerk  of  Records 
and  Writs,  an  exhibit,  marked  A,  being  a  state- 
ment of  his  receipts  and  payments  on  account  of  the 
intestata's  estate  admitted  by  his  affidavit  to  be  in 
his  possession  or  power.    He  stated  that  in  the  | 


finding  that  A.  B.  who  vss  one  of  thmtn 
having  beoone  embarrassed  ia  Us  drcaoa 
had  left  his  place  of  residence  it  Kjii|it»i 
Hull,  and  tfaerenpoaafiatof  haakraptqinia 
had  issued,  under  which  he  bad  been  b 
bankmpt ;  that  be  had  left  the  Idai^i^ 
last  intelligenoe  of  him  was,  tfut  be  niKsii 
Australia.  The  petition  piajred  form  otdo« 
the  estate  in  the  two  oontinaiog  tniitai,fi 
benefit  of  a  devisee  named  in  die  will,  to  rati 
trustees  to  paj  off  certain  nio(t|Sgea 

McQueen,  m  support  of  the  pmiDL-Big 
attention  to  the  case  of  Wstts'i  Ttam.M 
Vice-Chancellor  Tomer,  17  Ls»T.lS,ii^u; 
439,  where,  alluding  to  tiie  lOA  uciiii 
the  Vice-Chancellor  is  reported  to  hot  ail 
"  where,  as  in  the  case  before  him,  tlxRisn 


present  motion  was  involved  an  important  question 

to  parties  seeking  relief  by  daim,  one  which,  as  <itr 

as  he  was  aware,  had  not  hitherto  arisen,  namdy, 

whether,  onder  a  suit  so  instituted,  a  plaintiff  could 

obtain  such  interlocutory  relief,  as  he  would  clearly 

be  entitled  to  if  the  suit  had  been  instituted  by  bill, ,  . 

and  the  affidavits  of  the  defendant  were  treated  as   practical  effect  of  that  when  dans  k*  mau 

his  answer  thereto.    In  a  recent  case  (CbeMnns  T.  I  called  upon  to  say.    Ke  bad  no  powB  mt 

Green,  17  Law  T.  58)  the  Vice-ChanceUor  Knight ,  of  dire«^ing  the  order  of  vestms  m  thttei^'' 


trustees,  one  of  whom  was  out  of  tit/aka 
sonh  a  conveyance  by  the  absent  hSi  nd 
operate  as  a  seeeraiiee  of  the  joint  toat' 

The  Vicb-Cbamcbllor  said,  the  fnarn 
entitled  to  an  order  in  the  temu  of  tlxkai 
of  tiie  Act  of  Pkrliament  (a).    Vlutwiiit 


▼.O.   KOBO    CSAVWO&TH*8    OOVltT. 

Bsported  by  W.  H.  Baanr,  Bsq.  of  linooln's-iim, 
Barriiter^t-Lair. 

T%taidag,  June  5. 

JcFrSRHS  V.  BlOGS. 

Clainu— General  ordtre,  April,  ISSO—Interlocttlor]/ 
applieatiOHe, 

A  defendant,  by  hie  eMdaeit,  etated  he  had  re- 
eehed  eertaineume  v  money,  and  had  expended 
other  eumi  qf  money,  and  that  "  there  remained 
in  hie  hand*,  or  due  from  him,  the  eum  of  162/. 
8*.  Id.  only,  and  no  more."  The  plaintyf  treat- 
ing thie  affidaeit  ae  though  it  were  the  d^en- 
danfe  antwer  to  a  bill  moved  on  notice  that  the 
money  might  be  paid  into  Court.  The  Court 
made  the  order.  The  same  defendant,  by  hie 
affideeit,  admitted  that  he  had  m  hie  poeeeeeion 
a  certain  document.  It  appeared  that  the  drfen- 
dant  had,  previotuly  to  the  notice  qf  motion, 
effered  the  pimnliff  inepection  qf  thie  document 
and  tofumieh  her  with  a  copy  qf  it  at  her  ex- 
2^  plaintiff,  by  her  notice  qf  motion, 


Bruce  had  said  that  the  affidavits  of  defendants  were 
to  be  considered  and  treated  in  all  respects  as 
though  they  were  their  answers  to  bills  filed  sgainst 
them.  If  that  were  so,  then  he  submitted  he  was 
dearly  entitled  to  the  orders  sought  by  the  present 
motion.  [Lord  Cranworth. — What  are  the  par- 
ticular words  in  which  the  defendant  has  admitted 
to  have  in  his  possession  the  sum  you  seek  to  have 
paid  into  court?]  What  the  defendant  states  is 
this :  "  I  have  received  in  the  whole  the  sum  of 
1,185/.  Is.  8d.  and  I  have  paid  in  the  whole  moneys 
which,  inclnding  three  legades  of  100/.  each  (less  1/. 
legacy  doty),  amoont  to  the  sum  of  1,022/.  i3s.  7d. 
and  there  remains  in  my  hands  or  doe  from  me  the 
sum  of  162/.  8s.  Id.  only,  and  no  more."  The  de- 
fendant then  states,  that  as  to  the  latter  sum,  one 
John  Fuller  some  time  since  commenced  an  action 
against  him  and  his  wife  as  administratrix  to  recover 
a  sum  of  18/.  4s.  bnt  which  he  did  not  pay,  as  he  be- 
lieved it  was  not  justly  due>  a  sum  of  10/.  only  being 
due,  and  that  one  Gibbs  had  also  claimed  the  sum  of 
13/.  10s.  as  due  to  him,  but  which  be  had  refused  to 
pay,  believing  it  to  be  unjust.  It  was  admitted  that 
the  intestate  bad  lieen  dead  upwards  of  eight  years, 
therefore  both  these  claims  would  be  barred  by  the 
Statute.  As  to  the  one  for  18/.  4s.  the  defendant 
did  not  state  when  proceedings  woe  instituted 
against  him  and  his  wife :  he  merely  stated  that  some 
time  ago  an  action  was  commenced,  and  which,  from 
all  that  amieared  to  the  contrary,  it  might  be 
assumed  had  been  abandoned ;  and  as  to  the  claim 
for  13/.  lOs.  it  did  not  appear  that  any  steps  had 
been  taken  to  establish  it. 

G.  L.  Sueeell,  for  tiie  defendant  Biggs,  contended 
the  motion  ought  to  be  refused,  with  costs.  Itwoold 
be  hard  upon  the  other  defendants  to  have  paid  into 
coort  a  fund  in  two-thirds  of  which  they  were  inter- 
ested, and  tiiat  upon  the  application  of  a  party  inter- 
ested in  one-third  only.  We  have  offered  to  pay  the 
plaintiff  her  one-third  if  she  will  consent  to  the  de- 
fendant abandoning  certain  proceedings  he  has 
adopted  for  the  recovery  of  a  deot  due  to  the  estate. 

Loveli. — No  such  otter  has  been  made  to  my 
dient,  nor  does  the  defendant  anywhere  in  Us  affi- 
davit allege  sudi  offer  to  have  been  made. 

O.  L.  Buteett.--Tbeia,  I  now  make  the  offer: 
then,  as  to  the  deposit  of  the  document,  the  dATend 


section,  and  a  pnrchaser  might  Mnlsieiliiu 
conveyance  from  the  two  continiiiiif  tnSsS' 
Orieteeaiieh 


eimut  ft<ti  CnrO- 
oousT  or  QDaars  mta. 

■sported  by  A»*K  BimasKW  M*  r»n?Ji« 
asqta.BanMm4tJOT. 

£tsficnfay,Ms|fS. 
Rco.  B.  Bills  snd  OHws. 
Sate  for  repair  qf  eea.well-Bit*'-^ 
Hon. 
A  mmMpal  corporation,  treettth)''!^ 
leith  power  to  make  bye.lemftr  *^ 
qfthe  inhabUante  and  manestmal  tftt^ff 
qflheborough,medeabye  /««««'*^''j 
poeUion  qfa  rate  for  Uureonrtfti^. 

the  oceupiereqf  •*«V-/«»*»ir!?3d2 
eoMmon  lande,  the  *wrpbu-r-ffj'7 
belonged  to  th*  corporation,  e»i  f>«rl 
tow  the  level  €^  hfyh  water.mri-'^^ 
accordingly  made  and  tubmUHi  li>»^ 
■  century:  but  byaeubet^eetiiit^^ 
which  trani^fetred  aU  theprofirili*^ 
lion  to  trueleot,  aUbye-lam  ""S'!r!»»t| 
corporation  concerning  Ike  «*''\lIji 
veeted  in  the  Irueteet,  or  l^'fT^ 
government  thereqf.  were  m"'^f'i^i 
Held,  thai  the  trueteee  had  no  («'>>^!!.'Z 


rate,  at  befifre.  upon  the  oceuri^ir^i 
leetetforthe  r^  qf  the  t^'^jjZ^ 
power  qfthe  old  corporation  tef^^^TT^ 
mon  their  bye-iaw,  and  thet  »a  J?^,^ 
This  was  a  rule,  calHnr  on  Jl*  «™*«J3 
under  the  8  ft  9  Vict,  c  cxHr.  "4«^Ad»r^ 

vision  for  fh»  payment  of  the  i^J^i 
jnristB,  baililb,  and  burgesses  of  WJ^ 
Qninborowe,  in  the  county  of  *""•  ^5,  i«< 
purposes,"  to  shew  cause  why  s»^4,s 

iH: 


purposes,"  to  shew  cause  wnj  ."  j, 
assessment, or waOwot  made  by th«°L|. 
dayof  FebrauT,  1850,  should  not  1»  1J^ 


ant  states  that  be  offered  the  plaintiff  an  inspection  I^^  ^Z-^i.-i^nrofiti  had  Ik"  5 
of  it  at  the  office  of  H.  soUdtor  mid  thjit,  previoudy  ^o^^UH&^Mt  oZj;  ^tf 
^^il^u^e^f  JL^.  ?^'J  .'^iJ^^lA^I^   mana^SLSnTthTfaS;  eM  VTT^i^' 


aiied  that  tUe  document  ntieht  be  depiuited  with 
th*  Otrk  qf  Seeorde  and  Write,  wUh  liberty  to 


might  have  a  copy  of  it  at  her  expense^  and  I  now 
remat  such  offers. 

His  Lordship  said  he  thought  the  plaintiff  viras 
entitled  to  have  the  money  brought  into  court,  and 
he  should  make  an  order  to  that  effect.  If  the  de- 
fendant required  any  part  of  it  for  the  purpose  of 
paying  debts,  he  might  apply  to  the  Coort.  Then, 
as  to  the  other  part  of  the  motion,  be  shonld  not 
make  any  order  for  the  deposit  of  the  document,  bnt 
give  leave  to  the  plaintifi^to  inspect  it  at  the  office* 
of  the  defendant's  solidtors. 

Xaw//.— Your  lordship's  order  will  be  that  the 
plaintiff  have  liberty  to  inspect,  and  also  to  take 
copies  of,  or  make  extracts  firom,  the  document  in 
question. 

Lord  Cbanwortb.— Certainly. 

Tuetday,  June  10. 
Re  BUiotee  7Vw/  Betate.  and  Be  the  TVks/m 
ilcf,18S0. 
In  a  cote  where  the  Matter  had  found  thai  one  qf 
three  trueteee  under  a  will  had  become  embar- 
ratted  in  hie  cireumttaneet,  had  been  declared  a 
bankrupt,  and  had  gone,  and  then  wot,  out  ij'the 
Juritdiction  of  the  Court,  the  Vice-Chancellor 
made  an  order,  under  the  10th  tectum  of  the 
Druitee  Act,  1850,  vetting  the  ettaie  in  the  two 
continuing  trueteee. 


the  pcnon  or  peraona  ao  jomuj  •"Zm,  Vif'T.it 

aacSlaat-menttened  panos  <«  V^eti^Zi 

any  other  person  or  peraona,  ly, »«°  r!rtl»  ""S*" 

eatate  aa  tto  aald  Coort  ahaU  di»«  ■JT^IHi'^i 

have  the aame  e«fcot  oj  /  tt« ««'<*SJ  ,  <.*ri, 

,  mKignmnt  of  ai  lamJi  im  Vf-^ '^ 

This  was  a  petition  to  confirm  the  Master's  iqxnt,   ••<<■<<. 


management  of  the  funds  sod  l>f°^^  jmI)! 
tionTabout  the  year  1840,  W'llfSL^ 
vdved  in  debt,  and  were  nn»o»  "  "Ttki  * 
usual  to  stock  th*  oyst«  <»|5;^0i*i 


qnenoe  was,  that  it  remained  »»*°^to<* 
valueless  to  the  corporation  ft" '»"*,'^ti  o"*' 
and  subseqnentiy  creditois  sued  o^*?Aei^ 
and  sdied  aU  the  dispossble  fot'^'l^!** 
cutioo.  andsoid  it  to  «»«w/JtolW!l 


tion  in  execntioo,  i 


Lthatn" 


The  result  of  these  proceedinga.im.  "Tc^* 
1843  the  Secretary  of  State  appointed  »;^  ^ 
a  commissioner  to  inquire  intosns  rq^^  ^ 
other  things,  on  the  property  t««*"".  h*' 
tion,  and  the  d«bts  which  are  ""^j  U  »* 
eventually  the  Act  above  "^^gmnxiiit 
which  vested  the  property  of  ^fJ^pi!* 
trustees  for  the  management  "frj^n]^ 
of  the  creditors.    This  Undjajgggg--;^ 

(a)  IS  *  U  Vict.  e.  80,  a.  W-n^jy'orPK 
when  any  peraon  or  peraona  anaii  "•  *,  y,,  i»ii»°rjl 
•oy  landa  jolnUy  with  a  peraon  o^JfXai,**!, 
the  Court  of  Chioeiy,  orwl"' «"^rt2«*i" 
UirftU  for  the  aaid  Court  to  make  an  W«J^^^^ 
in  the  peraon  or  peraona  ao  ifX^^^ZZl,,  to««^» 
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quufn  BCNCH. 


QUItN>S   BENCH. 


QUORra  BCNCH. 


which  beloag  to  differant  proprieton  j  the  owner  of 
«idi  leexa  u  entitlad  to  ttock  the  common  with 
tweatr-foar  fheep  or  three  cowi,  or  two  horsea 
timmfhont  the  year.    The  corpotadon  ere  entitled 
to  the  larplns  paeturage.    The  green  is  boanded  on 
two  lidea  oy  the  riTar  Swale,  a  lirer  or  aim  of  the 
•ea  flowincDetween  Whitstable  and  the  river  Med> 
way,  and  we  outer  fence  of  the  green  on  those  two 
tidea  it  a  wall  formed  of  earth,  wood,  and  stones, 
about  a  mile  in  extent.    It  is  absolutely  necessary 
Aat  this  waU  shonld  be  kept  in  repair,  as  the  rirer 
at  high  water  is  abore  the  level  of  the  land,  and  the 
water  most  come  in  and  overflow  unless  the  wall  be 
properlv  kept  up.    The  charter  of  Chariea  I.  under 
which  me  borough  was  covemed,  gave  power  to  the 
mayor,  jurats,  and  bailiDs  to  make  bye-law*  Ibr  the 
iptvemment  of  the  inhabitants  within  the  said 
boroBgh,  and  for  the  management  and  preaerration 
■d^Ote  common  lands  and  fisheries  thereof.    In  ex> 
«rcise  of  that  power,  a  bye>]aw  was  made  in  1728 
which  enacted  that  for  the  preservation  of  the  marsh 
taads  of  the  sud  borough,  and  the  sea-walls,  fences, 
4cc.  thereof,  it  shonld  be  lawfdl  for  the  mayor, 
jurats,  and  bailifi  of  the  said  borough,  to  make  and 
levy  upon  all  owners  and  occupiers  of  sheep  feed- 
ings, sheep  leezes,  and  pasturage,  a  rateable  scot  tax 
or  assessment,  according  to  the  extent  of  such  sheep 
fSeedinn,  &e. ;  and  that  all  such  owners  and  ocea- 
pien  dionld  pay  such  scot  or  assessment  as  the 
mayor,  jurats,  and  bailiffs  should  from  time  to  time 
judge  to  be  fit  and  necessary  for  that  purpose.  From 
that  time  to  the  year  1824,  rates  designated  as 
"wallscotts"  for  the  repair  of  the  said  wall  and 
fences  were  made  by  the  corporation,  and  it  does 
not  Mpear  that  the  right  to  nuke  them  was  ever  dis* 
puted.    In  1824  new  bye.laws  were  made  which  re- 
pealed the  then  existing  bye-laws,   but  oontiUned 
similar  provisions  for  making  wallsoota ;  and  under 
the  new  bye-laws,  wallscotts  were  from  time  to  time 
made  and  not  resisted.    The  Ist  section  of  the  Act 
above  mentioned  recites,  that  "  tht  mayor,  jurats, 
bailift,  and  bnrgeasesof  the  borough  of  Quinborowe, 
in  the  county  of  Kent,  are  a  body  corporate,  and 
are  entitled  (subject  to  the  daims  of  divers  credi- 
tors thereon)  to  considerable  property,  and  espe- 
dally  to  valuable  oyster  grounds,  &e.;  and  that 
the  aaid  oyster  gronnds  and  fishnies  by  reason  of 
the  embarrassed  state  of  the  afliurs  of  the  said  mayor, 
junta,  bailiffii,  and  burgesses,  have  been  for  several 
years  unstocked,  &c  and  that  the  property  of  the 
said  mayor,  jurats,  bailiA,  and  burgesses,  is  ina- 
dei|nate  to  the  dischaige  of  their  debts,  and  a  great 
part  of  such  property   has  been   extended  under 
diven    writs     of    tlejpl,     u>d     that     a     large 
sum    of    money     is     required    to     stodc    the 
aaid  oyster  ponnds,  &c  and  that  it  is  expedient  that 
all  tiie  eststs  and  property  of  the  said  mayor,  &c. 
ahooM  be  vested  in  trustees  with  powers  to  sell,  de- 
mise, nuDsge,  and  improve  the  same,  and  to  appro- 
priate the  moneys  to  arise  therefrom  in  the  manner 
nereinafler  mentioned ;" -but  these  objects  cannot 
be  effected  without  the  anthotity  of  FsiUament;  and 
that  "from   and  immediately    after    the 


pestng  of  this  Act,  the  soil  and  ground  of  the  said 
DOrou|[h  and  said  town  of  Quinlxnowe,  so  fkr  as  the 
tame  is  now  vested  in  the  mavor,  joraia,  bailiffs,  and 
burgesses  of  the  said  borough,  aiid  all  the  lands, 
metanages,  tenements,  fisheries,  advowsons,  rents, 
tolls,  hereditaments,  and  all  other  real  and  paitonal 
estate  and  property  of  the  said  mayor,  jurats,  baiUffs, 
and  burgesses,  save  such  as  is  included  in  the  Sche- 
dule (B)  to  this  Act,  and  aU  the  estate,  right,  in- 
terest, amd  title  of  the  aaid  mayor,  iarats,  Bailiffs, 
4Uid  burgesses  in  and  to  the  same,  sluil  beeome  and 
be,  and  the  same  are  hereby  and  by  virtue  of  this 
Act,  vested  in  A.  R.,   R.  M.  &c.  the  trustees  ap- 
pointed to  carry  this  Act,  and  the  trusts  and  powers 
thereof,  into  execution,  to  be  held  by  the  said  trustees 
aooording  to  tbe  natura  and  quali^  of  such  estate 
and  property  respectively  in  as  ftul,  perfect,  and 
ample  a  manner  as  the  smd  mayor,  Ac.  immediately 
before  the  pessiog  of  this  Act,  held  or  onght  to  have 
held  the  same."    The  fourth  section  authorised  and 
empowered  tbe  trustees  to  manage  the  estate  thereby 
°"  veated  in  them"  in  sudi  manner  as  they  shall 
tUnk  best  for  the  benefit  of  tbe   same,   and  for 
carrying  the  purposes  of  this  Act  into  execution. 
The  22nd   section  enacts  "  that   nothing   hi   diis 
Act     shall    deprive    the    said    mayor,     &c.    or 
any  of  them   of    any  immunities   and  exemptions 
^ma  toll,  pontage,  pannage,  murage,  kegage,  pic- 
cage,  groundage,  lastage,  stallage,  wharfage,  bidage, 
and  rivage,  or  of  any  omer  immunities,  exemptions, 
ri^kts,  and  privileges,  to  whidi  tbey  are  now  entitled, 
and  the  exercise  «  which  is  not  inconsistent  with,  or 
contrary  to,  the  provisions  of  this  Act."    Section  23 
•eoaeta  "that  all  bye-laws  beretofon  made  by  the 
mayor,  jnrats,  and  bailiffs  of  the  said   borough, 
toodiing  or  coucoming  the  estate  and  property  here- 
by vetted  in  the  trustees  under  this  Act,  or  the 
management  or  government  thereof,  or  touching  or 
concerning  the  fishermen  in  the  said  fisheries,  shall, 
-rfirom  and  after  the  passing  of  this  Act,  be  void  and 
of  no  effect;  and  that  no  bye-laws  shall,   at  any 
time  hereafter,  be  made  by  this  wid  mayor,  jurats. 


and  bailiffs,  tondnng  or  concerning  the  matteM  aad 
things  aforesaid;   and  that  no  officer  of  the  stfd 
mayor,  jurats,  bailiffs,  and  burgesses  shall  hereafter 
intermeddle  with  the  estate  and   property  hereby 
vested  in  the  trnstees  under  this  Act,  unless  he  shall 
be  authorised  so  to  do  by  the  said  trustees."     Sec- 
tion 24  enacts,  that  when  the  trusts  shall  be  fulfilled, 
it  shall  be  lawful  for  tbe  Lords  Commissioners  of 
Her  Majesty's  Treasm^  to  certify  such  fikcts,  &c ; 
and  after  tbe  publication  of  such  certificate  "  all  the 
estate  and  property  henby  vested  in  the  trustees 
under  this  Act,  or  so  much  thereof  as  shall  then  re- 
main untold  and  nndisposed  of,  shall  revert  to  the 
said  mayor,"  &c.  to  h<9  held  by  them  according  to 
their  ancient  laws,  charters,  customs,  and  nsages ; 
and   all   the   powers   and  provisions   of  this  Act 
ahall   thereupon    cease,  except   as   to   any   acts, 
deeds,  matters,  and  thini^  theretofore   done,  &c 
The  rate  in  question  recited  the  Act  above  men- 
tioned, and  information  to  tbe  trustees  by  their 
steward,  that  the  sea-wall  was  out  of  and  required 
repair,  and  imposed  contribution  after  the  rata  of 
ISs.  by  the  leeze ;  and  so  in  proportion  on  the  owners 
or  occupiers  of  the  land  "  commonly  called  sheep's 
leezes,  or  quarter  leeies,  or  other  fractional  parts  of 
leezes,"  to  be  paid  to  the  steward  and  by  him  applied 
in   repairing,  dec   the   sea-walls,   fences,    sluices, 
ditchei,  and  sewers,  with  power  to  the  steward  to 
levy  by  distress  of  the  goods  of  defsultart  tcr  six 
d»s  alter  demand.    One  of  the  deponents  to  the 
affidavit  in  support  of  the  rule,  swore  that  "  since 
the  passing  of  the  sud  Act  of  Parliament,  the  trus- 
tees for  the  time  being  acting  under  it  have  conti- 
nually, without   the  consent  of  the   leeieholders, 
turned  in  upon  the  said  common,  to  the  great  loss 
and  damage  of  the  leezeholders,  large  numbers  of 
cattie  belonging  to  persons  having  no  right  of  pas- 
tnn  in  or  upon  the  said  common ;  and  the  said  trus- 
tees have  received  firom  such  last-mentioned  persons, 
for  and  in  respect  of  such  depasturing  as  last  afore- 
said, divers  sums  of  money  amounting,  as  deponent  has 
been  informed  and  believes,  to  about  60/.  or  7(W.  a 
year ;  but  the  said  trustees  have  never  on  any  occasion 
included  themselves  in   any  rate  or  assessment  or 
wallscot,  in  respect  of  the  said  common,  made  by 
them,  nor,  as  deponent  has  been  informed  and  be- 
lieves, at  any  time  contributed  any  money  whatever 
in  or  towards  s^  rates,  nor  been  rated  to  the 
poor-rate,    churdi-rates,    or  land-tax,   in   respect 
of  such  depastuiing  as  aforesaid,  although  the  said 
leezeholden  have  always    been  and  are  rated  to 
the  above-mentioned  rates  in  respect  of  their  leezet." 
On  the  otho'  hand,  in  opposition  to  the  rule,  it  was 
sworn,   "that  the  herbage  produced  by  the  said 
common   greatly  exceeds  the  amount  of  herhue 
necessary  for  d^Mstoring  all  the  sheep  which  the 
various  persons  occupying  the  said  leezes  are  entitled 
to  depasture  on  the  said  common,  and  that  the  said 
trustees  therefore  have  firom  time  to  time,  but  with- 
out any  interference  with,  or  encroachment  on  the 
rights  of  the  said  leezeboldere  to  the  full  benefit 
and  enjoyment  of  the  said  leezes,  demised  to  strangers 


that  hi  Sdiedule  B,  wUdl  tUt  «M  not,  end  flie  toU 
would  past  to'tbe  trusteek,  to  be  held  aoendhig  to 
the  nature  and  quality  of  taeh  property.  It  is  said 
that  thi^  if  it  stood  lioae.  Would  carry  over  tvthe 
trustees  the  power  of  rating  which  the  oorporatioB 
had.  Periiapt  that  miriit  be  to  but  for' other  teetiont. 
Thnt,  by  the  fourth,  me  pnmerty  is  to  be  managed 
to  as  to  carry  tbe  purposes  of  the  Act  mto  execution; 
these  purposes  are  the  payment  of  the  debkr  of  the 
corporation;  but  that  section  can  never  mean  thatanr 
existing  interest  may  be  destroyed.  The  22nd  section 
merely  preserves  to  the  mayor,  &c  tbe  immunities, 
&c  not  inconsistent  with  the  Act  which  they  had 
before.  Then  by  the  23rd,  all  bye-laws  touching  and 
concerning  the  property  and  estate  are  thenceforth 
to  be  void  and  of  no  effect.  That  being  so,  as  the 
usage  cannot  be  referred  to  anything  but  the 
bye-law,  that  bye-law  the  source  of  the  authority  of 
the  usage  is  gone;  for  surely  this  was  a  bye-law 
touchingtho  estate  and  the  management  of  the  pro- 
perty. The  relation  of  the  parties  is  then  the  same 
as  it  was  between  the  corporation  and  the  leezeholders 
before  the  bye-law ;  the  trustees  are  mere  owners  of 
the  soil,  and  cannot  make  a  rate.  It  would  seem 
that  the^  might  be  rated  by  a  commission  of  sewers, 
but  that  is  the  only  mode  I  see.  It  may  have  been 
an  oversight  in  preparing  the  Act  of  ParUunent. 
WiOHTMAN  and  Eklb,  JJ.  concurred. 

Rule  attolule. 


the  right  of  depasturing  sheep  and  other  cattie  upon 
the  said  common,  and  that  they  have  derived  there- 
fiiom  an  average  profit  of  about  40/.  per  annum, 
which  hat  been  qipUed  by  the  taid  trustees  in  aid  of 
tbe  funds  of  the  nid  borough,  and  aooording  to  the 
provisions  of  the  said  Act.  And  that,  according  to 
mformation  and  belief,  the  said  mayor,  jurats,  and 
bailiA  were  accustomed  in  like  manner  to  demise 
and  make  a  profit  of  the  surplus  pasture  of  the  said 
common.  And  that  the  said  trustees  have  never 
charged  tbemsdves  irith  any  of  tbe  said  wallscott  in 
respect  of  the  snr|dus  pasture,  because  the  taid 
wallscots,  before  the  passing  of  the  said  Aet,  were 
always  charged  solely  upon  the  owners  and  occupiers 
of  the  said  leezes,  and  upon  no  other  person  whatso- 
ever, and  that  the  said  trustees  have  never  been 
charged  with  any  parochial  rates  in  respect  of  the 
s^  surplos  pasture. 
Bontl  and  ConcA  shewed  canse. 
Peacock  contriL — Callis  on  Sewers,  116 ;  the  case 
of  the  Ult  of  Elf,  10  Rep.  103;  It.  v.  Cammu- 
lioner*  iff  Sewert,  1  B.  ft  C.  484,  were  cited. 

PATTBtoK,  J.  (a)— I  think  that  this  rule  must  be 
made  absolute.  The  right  to  tax  the  leezeholders  is 
of  necesrity  referable  to  this  bve-law,  which,  under 
the  diarter,  the  corporation  had  the  power  to  make. 
No  commission  of  sewers  had  issued,  and  therefore 
the  rate  was  not  made  under  tbe  statute  of  sewers. 
No  authority  to  rate  was  conveyed  by  tbe  grant  of 
the  ownership  of  the  toil;  the  rate,  therefore,  must 
be  referred  to  tiie  bye-law.  We  do  not  know  whether 
there  was  any  bye-law  before  1728;but  there  was  an 
ezprett  bye-bw  in  that  year  repealed,  and  renewed 
in  1K24,  and  so  continuing  down  to  tbe  passing  of 
this  Act.  The  corporation  was  in  difficulties  as  to 
money ;  it  was  unable  to  continue  the  oyster  grounds ; 
and  to  get  money  so  that  tbey  might  be  worked  at  a 
profit  was  a  neat  ohject  of  the  Act  The  first  section 
of  the  Act  has  words  large  enough  to  vest  all  the 
property  of  the  corporation  in  the  trnstees,  excejA 


(a)  Iiord  OsnpbeD,  0  J. 
Crown  oases  reserved. 


wss  in  the  oonrt  (brhstriag 


liondof,  Jwu  9. 
Rao.  e.  Tbb  Gotbbnors  and  Gvabdians  of  the 
Poor  of  St.  Mart,  Newinotok. 
Mandamus — Void  eleelioH. 
II  Uno  ground  for  a  mandamus  f o  a  bod]/  corpo- 
rate, reguiring  Ike  memiereof  it  to  elect  certain 
o^en  at  upon  afreeh  election,  that  at  an  elee- 
lion  which  hat  aeluallg  taken  plaee  certain  votet 
were  improperlp  recened. 
This  was  a  rule  calling  upon  tbe  defendants  (who 
were  elected  under  a  localAct,  Stat.  54  Geo.  3,  c.  1  i%  and 
were  made  a  corporation  by  another  lool  Act,  14 
TicL  c.  7)  to  shew  canse  why  a  manMnut  should 
not  issue  requiring  them  to  call  a  vestry  meeting  and 
proceed  to  elect  a  churchwarden  and  eight  overseers 
to  be  members  of  their  own  body  corporate,  accord- 
ing to  tbe  statutes  referred  to. 

It  appeared  that,  under  the  provisions  of  the  local 
Acts,  tbe  rector  of  the  parish,  the  ehurebwardens, 
and  two  overseers,  appointed,  as  required  by  the 
Act,  were  to  conttitnte  a  corporation  lor  managing 
all  matten  relating  to  the  poor  of  the  parish,  under 
the  title  of  the  Governors  and  Guardians  of  the 
Poor.'    The  churchwardens  and  one-third  of  the 
overseers  were  to  go  out  of  office  yearly,  and  sucoes- 
son  were  to   be  appointed  to  them   upon  Easter  . 
Tuesday,  in  every  year,  such  successors  to  be  elec- 
ted by  the  ratepayers  in  vestry  attembled.    It  ap- 
peared that  there  existed   in  tbe  parish  a  certain 
class  called  formed  ratepayers,  being  poor  occupien 
of  small  tenements  whose  rates  were  paid  by  their 
respective  landlords.  Previous  to  the  election  of  last 
Easter  Tuesday  taking  place,  the  present  applicants 
had   addressed   the  cmurman,    and  had  protestcxi 
against  the  reception  of  the  votes  of  the  farmed 
ratepayers.    Those  votes,  however,  were  udcen,  and 
in  the  result  a  churchwarden  and  e^ht  overseen 
were  elected  to  supply  the  then  existing  vacan- 
cies.   The  persons  so  elected,  afterwards  proceeded 
to  act  as  duly  appointed  governors  and  guardians  of 
the  poor.    This  rule  was  obtained  by  the  candidates 
who  were  defeated  at  the  election,  upon  a  suggestion 
that  what  had  taken  place  was  a  void  election,  that 
the  persons  elected  had  no  right  to  act,  and  that  the 
corporation  who  had  the  control  and  management 
of  the  election  were  bound  to  proceed  to  a  fresh 
election. 
Sir  F.  Theiiger  and  Luih  shewed  canse. 
v.  D.  Keane  and  Pathley  in  support  of  the  role. 
Several  objections  where  taken  by  the  defendants : 
among  others,  that  the  proper  remedy,  if  any,  for 
the  prosecutors  was  by  an  information  in  the  nature 
of  a  writ  of  ftio  warranto,  and  that  there  had  been 
no  demand  or  refusal  such  as  to  be  the  foundation 
for  a  rule  of  this  kind.    In  the  course  of  the  argu- 
ment, it  was  said  bv 

Pattkson,  J. — There  is  this  difficulty  here :  the 
prosecutors  ask  for  a  writ  of  tnandamui  to  the  de- 
fendants, requiring  them  to  hold  a  new  election. 
Undoubtedly,  nearly  all  the  proceedings  were  regular. 
The  question  is  only  about  the  legality  of  some 
votes.  The  mode  has  always  hitherto  been  in  such 
cases  to  ask  for  a  nunufantiif  to  justices  or  the  re- 
turnin|[  officer,  or  some  other  authority,  to  admit  or 
iwear  m  the  peieon  who  daimt  to  have  been  elected. 
That  conld  lurdly  have  been  dona  here,  for  theaffi- 
davits  do  not  state  dittinctiy  a  belief  that  the  prose- 
cuton  had  tbe  majority  of  bgal  votes. 

St*  V.  The  Mttfor,  i(c.  <^  Norwich,  1  B.  &  Ad. 
310,  was  referred  to. 

Lord  Caupbxll,  CJ. — We  are  quite  satisfied 
that  upon  these  affidavite  there  can  be  no  writ  of 
tnandimut.  If  there  had  been  actually  no  electioa 
upon  EastCT  Tuesday,  or  an  election  that  was  an 
absolute  nullity,  Stx  v.  Thi  Magor  qf  Norwich  it 
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QUCIMI*  B^NOH. 


QUUtIt  BCN6U. 


•n  mOmi^  thttva  miijit  tsMt  tJieatatote  u  diKc 
toiy  onlr  as  lemda  the  d»r  of  election,  and  iune  a 
wiit  wiahling  the  Piopar  pwties  to  hold  an  elactioa. 
Hete  thete  hai  been  ao  election  which,  up  to  a 
certain  point,  wiB  law&l.  The  oaly  groond  of 
objcGtioo  to  it  is,  that  some  illegal  vote*  wen  im- 
properlf  allowed.  That  is  not  a  sufficient  groond 
for  a  nuBMiaanis  for  a  fresh  electieo. 

FATrasoti,  Colswdoe,  and   Ekle,  JJ.  ooo- 
cnned.  StOe  ditthargtd  vUk  eottt. 

Ttittda^,  June  10. 
Thb  Gkantham  Canai.  Compant  v.  Thb  Ambbr- 
GATB,  Nottingham,   Boston,  awd  Eastbbn 
JpNcnoN  Railway  Company. 
Smlway— Statute— Onutruetion—Opating  qf 
line  between  A,  and  B. 
By  a  JtaUway  Act.  the  eompanu  were  required, 
"from  and  immediately  after  tie  opening  of  the 
ratlway  between  A.  and  B.  for  public  ute,"  to 
pureiate  the  property  qf  two  teparate  canal  com- 
pantet,  the  traffle  of  which  would  be  interfered 
with  by  the  opening  of  the  raUway  between  the 
vomit  epeeified  .• 
Held,  that  neither  of  the  canal  companie*  could  tue 
•'"T  f**.  '»"*■««'  P^'  of  their  caned  until  the 
whole  dutanee  between  A.  and  B.  had  been  tub- 
ttantiaUy  opened  for  public  ute;  and  that  the 
^nmg  of  one-half  of  that  dittance,  whereby  one 
qf  the  canal  eompaniet  wat  ogTected,  would  not 
give  a  right  of  action  to  that  company. 
This  was  an  action  to  recover  the  sum  of  120.00(U. 
being  the  porchase-money  of  all  the  shares  in  the 
Grantham  Canal  Company ;  which  br  a  local  and 
personal  Act  (9  and  10  Vict.  c.  cIt.  b.  73),  the  de- 
defendants  were  required  to  purchase  "from  and 
immediately  after  the  opening  of  the  said  railway, 
between  Ambergate  and  Grantham,  for  public  use." 
The  case  came  before  the  Court  upon  a  special  ver- 
dict. wUoh  found  that  the  railway  had  been  opened 
for  pnbhc  use  between  Grantham  and  Nottinriiam, 
but  not  beb*«en  Nottingham  and  Ambergate.    The 
part  opened,  which  was  a  distance  of  about  seven- 
teen  miles,  was   that  which   competed   with   the 
Grantham  Canal ;  the  part  unopened,  a  distance  of 
•bout  twelve  miks,  was  the'part  which  would  com- 
pste  with   another   canal,   called  the  Nottingham 
Canal,  bdonnng  to  a  separate  company,  and  which 
the  defeadandants  were  also  by  the  Act  required  to 
purchase  "  from  and  immediately  after  the  opening 
of  the  raUway  between  Ambergate  and  Grantham 
for  public  use."    The  question  was,  whether  that 
event  had  yet  happened. 
Peacock  (Pearton  with  him),  for  the  pbuntiff. 
SuP.  Kelly  (ChaanOI,  Seijt  and  Wheeler,  with 
nim),  for  the  defendant. 

liord  Campbbli,,  C.J.— This  is  certainlv  an  iU- 
mned  contract,  with  reference  to  the  interests  of 
the  canal  companies,  whom  it  leaves  exp<Med  to  con- 
siderable hardship;  but  we  must  put  upon  the 
words  of  the  statute  their  natural  interpretation. 
Now,  upon  looking  at  this  Act  of  Parliament,  it 
appears  clearly  that  one  epoch  is  to  determine  a 
great  many  events;  the  two  canals  are  to  be  pur- 
chased at  the  same  time  i  and  the  proprietors  of 
Mch  are  to  have  various  rights  depending  upon 
the  happenmg  of  the  same  event.  The  Legis- 
latore  must  therefore  have  meant  something 
which  could  reasonably  be  ascertained,  some- 
thing as  to  the  happening  of  which  no  doubt 
could  be  entertained;  and,  looking  at  the  words 
with  reference  to  the  context,  I  think  that  event  is 
the  substantial  opening  for  public  use  of  the  whole 
of  that  part  of  the  line  which  lies  between 
Ambergate  and  Grantham.  If  only  a  hun- 
dred yards  was  left  incomplete  and  unopened,  the 
company  would  not  he  allowed  so  to  evade  their 
contract ;  because  a  jury  would,  under  such  circum- 
rtances,  find  that  the  whole  line  had  been  opened; 
but  on  this  special  verdict  it  is  impossible  to  say  that 
substantially  the  whole  has  been  opened;  and, 
tbeiefore,  unless  the  opening  of  any  considerable 
part  IS  sufficient,  the  defendant  is  entitled  to  our 
judgment.  I  may  add  that  the  plaintiff  is  not  with- 
out  remedy ;  because  here  is  a  duty  on  the  part  of 
the  railway  company  to  complete,  in  the  perform- 
race  of  which  the  canal  companies  are  interested; 
and  if  application  is  made  in  proper  time  to  this 
Court,  the  railway  company  wiU  be  ordered  to  com- 
plete and  open  their  line. 
Fattbson  and  Kbi.k,  JJ.  concurred. 

Judgment  for  dtfendantt. 

Thmeiay,  June  12. 
BiMtoLMi  0.  Crambbrlayni. 

„      ,  Cotli—lMitributaUe  iiau*. 

If  a  plea,  containing  many  teparate  allegaHont,  it 
nevn-theltti  indivitible  for  the  pmrpote  of  the 
verdict,  and  the  drfendant  failt  to  ettaiUth  it  in 
tit  entirety,  but  provet  teoeral  qf  the  iMtgatimu 
eomfained  in  it  : 

^^S.?i*'  •'•  *«««itiente),  that  theplaintVu  ttiU 
euMled  to  recover  the  coeU  (fwilntttt  eaUed  to 
dItprvM  (Aott  aUegatitne,  although  M*  Jury,  at 


PUaN>S  BENCH. 


2*/**^  lf***J*idf*,Jme  vtfrmayjomi  the 

faett  to  alleged. 

Greaeet  had  obtdned  s  role  calling  on  the  de- 
fendant to  shew  cause  whv  an  order  of  Patteson,  J. 
disallowing  the  plaintiff  ihe  costs  of  his  witnesses, 
who  attended  at  the  iiial  to  disprove  the  existence  of 
a  noisuMa,  riiouU  not  be  rescinded.  This  was  an 
action  for  a  libel,  impntiiig  to  the  plaintiff  that  he 
kept  and  maintained  a  noisanoe.  and  that  having 
been  summoned  before  magistrates,  he  behaved  dis- 
creditably before  them.  The  defendant  pleaded  to 
the  whole  declarati<m  a  single  plea  of  justification, 
alleging  various  ftwts,  and,  amongst  others,  that  the 
plaintiff  did  keep  and  maintain  a  nuisance. 

Beplioition  de  mturid.— Upon  the  trial  which  took 
place  hefore  Patteaon,  J.  at  the  last  Hereford  As- 
sses,  the  defendant  fuled  to  prove  the  whole  of  the 
plea,  and  therefore  the  jury,  by  direction  of  the 
learned  judge,  found  a  verdict  for  the  plaintiff  upon 
that  issue.  The  learned  judge,  however,  asked  their 
opinion  upon  several  separate  facts  alleged  in  the 
plea;  and  they  found  expressly,  amongst  other 
things,  that  the  plaintiff  had  kept  a  nuisance.  Under 
these  eircomstanoes  Patteson,  J.  had  made  an  order 
at  chamben,  disallowing  the  plaintiff  the  costs  of  all 
those  witneases  who  had  beian  subpoenaed  and  at- 
tended the  trial  for  the  purpose  of  disproving  the 
nuiaance;  and  to  rescind  l^at  order  the  preasnt  role 
had  been  gianted. 

Whate&y  and  Phipton  shewed  cause.— Althoogh 
fortbe  purpose  of  entering  the  verdict  upon  the  re- 
cord  this  plea  is  entire,  and  cannot  be  distributed,  it 
may  for  the  purpose  of  taxing  the  costs  as  between 
the  plaintiff  and  defendant.  If  this  were  not  so, 
ffttt  hanUiipwould  be  inflicted  upon  the  unsuccess- 
ful party.  Why  should  the  defendant  pay  the 
plaintiff  Ihe  costs  of  witnesses  called  to  disprove  a 
fact  whidi  the  jury  have  found?  Prudhomme  v 
Fraaer,  2  Ad.  &  EU.  645,  is  an  authoritv  in  support 
of  the  order  of  the  learned  judge,  whii^  is  within 
the  principle  of  the  Reg.  Gen.  2  Wm.  4,  H.  T.  r. 
74 ;  Pilgrim  v.  The  Southampton  and  Dorchetter 
Railway  Company,  8  C.  B.  25;  Sharland  v.  Loar- 
ino,}  Ex.  Bep.  375;  Welby  t.  Brown,  ih.  770; 
Ntchalton  v.  Dyton,  11  Mee.  &  W.  545. 

Greaeet,  contrk.— If  thisruleshonld  hedisohaiged 
the  most  inconvnieot  consequences  will  follow.  It 
will  be  neeesary  for  parties  to  insist  that  the  jury 
shall  try,  not  the  issues  joined  upon  the  reooid, 
bat  every  s(marate  material  fact  alleged  in  the  plead- 
ings. [Lord  CAMFBBI.L.  C.J.— May  it  not  be  left 
to  the  discretion  of  the  judge  ?]  If  the  costs  are  to 
depend  upon  the  finding  of  each  separate  allegation, 
then  each  party  would  have  a  right  to  require  that 
every  separate  allegation  shonld  be  put  to  the  jury. 
The  aatfaorities  dearly  shew  that  the  plaintiff  cannot 
bedeprivod  of  the  costs  of  any  isaae  upon  whidi  the 
verdict  must  bo  entered  wholly  in  his  favour  upon 
the  record.  If  the  verdict  cannot  be  entered  distri- 
butiveiy,  and  the  pluntiff  sueoteds,  there  is  no  power 
to  deprive  hhn  of  any  part  of  the  costs  of  that  issue 
on  the  ground  that  partienlar  facts  were  or  not 
proved.  (.Daniel  r.  Barry.  4  Q.B.  Rep.  59; 
SHnner  v.  Shoppee,  6  Bing.  Q.C.  131 ;  Tirigg  v. 
Potli,  4  DowL  270;  Williami  v.  Great  Wettem 
Railway.  8  Mee.  &  W.  856.) 

Loid  Campbell,  C.J. — I  am  of  opinion  that  this 
rule  ought  to  be  absolute.  The  question  is  whether, 
with  regard  to  the  taxation  of  costs,  an  issue  mav 
be  distributed,  although  it  cannot  with  regard  to  the 
verdict.  If  the  iasne  is  distributable  on  the  record, 
so  that  as  to  one  part  the  plaintiff,  and  as  to  Another 
the  defendant,  may  have  the  vo^ict  entered  for  him 
on  the  reooid,  there  is  no  difficulty;  each  party 
recovers  the  costs  occasioned  by  that  part  found  in 
his  tavonr.  But  where,  as  here,  that  cannot  be  done, 
and  the  pUuntiff  is  entitled*  to  the  verdict  on  an 
entire  issue,  there  is  great  difficulty  in  saying  that 
the  Court  are  to  look  at  the  several  allegations 
which  make  up  the  whole  cause,  denied  by  the 
general  replication,  ascertain  how  each  ought  to  be 
or  has  been  decided,  and  tax  the  coits  accordingly. 
That  has  not  hitherto  been  done ;  and  if  it  oould 
have  been  done  conveniently  and  properly,  no  doubt 
it  would  have  been  done.  But  I  am  of  opinion  that 
it  could  not  conveniently  be  done.  It  is  not  pre- 
tended that  the  Taxing  Master  oould  in  every  case 
enter  upon  an  inquiry  how  each  allegation  ought  to 
be  found;  but  it  is  suggested  that  it  maybe  done 
when  the  judge,  in  his  discretion,  asks  the  opinion 
of  the  jury  upon  partioolar&ete.  That  would  make 
the  precbcs  depend  upon  a  very  accidental  circum- 
staaos;  b«idas  which,  if  any  such  rule  were  Uid 
down.each  party  would  often  have  good  reason  for 
rraufanng  that  the  faots  should  be  put  separately  to 
the_  jury ;  and  the  result  would  be  most  inoonvenient. 
It  IS  possible  that  justioe  might  in  some  cases  be 

I"?t  "''^  oistribnting  the  oasts  in  the  way 
ordered  by  my  learned  bmtiier,  but  I  am  of  opinion 
that  that  order  is  an  excess  of  authority,  and  that 
the  pnctioe  sought  to  be  introduced  would  lead  to 
more  mconveoience  than  good. 

Patteson,  J.— This  question  has  arisen  entirely 
nom  my  putting  to  the  jury,  at  their  request,  certain 
specific  questions  of  fact,  iiistead  of  directing  them 


to  find  for  the  plaintiff,  nnksi  the  iek^^ 
made  out  the  whole  plea;  for  if  I  W  ia, ^J 

they  had  found  »  gMieral  ver&t,  am  <|«aiia»J 
not  possibly  hare  arisen.  Tlien,  (u  dt  »  Ki 
uie  questions,  not  with  any  ntama  to  tii3 
but  a/to  intuitu  altogether,  hsre  tkeefe, 
tended  for?  Cra  it  alter  the  le^  ««»«. 
of  the  verdict  upon  the  issue?  Itjiaiu 
the  issue  is  distributable  quoad  them-t: 
clear  that  that  cannot  be  done  so  « ti  ^^' 
to  the  unsuccessful  party ;  but  can  it  ieimvi' 
deprive  the  suocesafiil  party  of  some  of  th  <■' 
which  otherwise  he  would  be  entidai;  Xpii 
authority  of  the  cases,  I  think  it  cam  to 
none  of  them  are  precisely  in  point;  tdk'n 
venience  of  the  practice  woold  <Hl«i*»» 
great.  I  made  the  order  with  a  riew»il(((t 
of  the  case;  but  I  think  I  was  wrong. 

CoLEKiDOE,  J.— I  think  it  is  s  aMife 
the  practice  to  cases  in  which  dinUsiB 
prraented  on  the  record.  That,  in  eftawir 
the  rule  of  2  Wm.  4,  which  bss  beeisai 
construed  to  apply  not  merely  to  diatiaesM 
to  issues  which  may  be  entered  dutnhm  i 
now  we  are  desired  to  carry  that  mk  rarac^ 
ther;  and  I  think  that  we  ouglitnits^ 
singly,  at  all  events,  to  alter  s  mlc  udnti 
concurrence  of  the  three  Comts,  fortteskil: 
formity ;  and,  in  order  to  advance  tbea^ass 
tice  of  the  case,  to  lay  down  a  mle  sllidral^ 
attended  with  the  most  inconTeniatominn  \ 

Eble,  J. — My  opinion  ia  not  iiiipoc(it;,»i! 
majority  of  the  Court  think  thattlusnIiMi 
absolute;  but  I  certainly  liionid  InntMi 
the  principle  laid  down  in  Pruiinm'h 
would  apply  to  this  case.  Althongli  inif 
puts  in  issue  the  entirety  of  the  plea,  tlmu 
fact,  separate  matters  of  d^nce;  krtbM 
says  you  did  keep  a  nuisance,  and  T""  *  5 
discreditahljr  before  the  msgistrates.  IV  m 
might  have  replied  that  he  aid  keep  inn'' 
did  not  behave  discreditably  bdonisia^ 
but  he  chooses  to  deny  both,  and  *«  w*' 
perfect  right  to  put  the  two  qmstioB  s«^' 
the  jury,  and  tidce  their  verdict  upm  sA* 
might,  BO  doubt,  have  left  the  iii»tw«*'!2 
direction  to  the  jury  to  find  fortkeptaS'" 
were  not  proved  to  their  satis&ctioo;  U^* 
knows  that  the  failure  to  prove  o«^*T 
into  consideration  by  the  jnrr  i"  '"'SZ 
amount  of  damages.  Where  tbr  ^"^^ 
matters  of  defence  separately,  m»'2S 
that  by  distributing  the  costs  ««i'*(??'^ 
ing  no  different  principle  is  i''''***.i» 
which  was  adopted  in  Pni(Mom«'r*'v^ 
a  single  issue  was  severed  fortbt^JL^ 
I  think,  therefore,  that  we  ou5hti*»'^j, 
plaintiff  the  costs  of  witnesses  «1»  «"T  S  ^ 
to  contradict  an  alle«^tion,  tie  "*  f  !2j 
heen  found  by  the  jury.  ftK""^ 

Reg.  p.  Mills  and  Two  Orsos  (Jn^' 
lancashire).   ^^^g. 

Jutficet—Juritdiction— Local  iispwt*" 
Valid  order.       ,       , 

By  a  local  improvement  Act,  c""*?^ 
authorited  to  order  the  remove'  oj  'T^ 
tubject  to  an  appeal  to  the  '^'f"°L^ 
were  impoted  for  ditobeying  f«  f~Zfir 
order;  and  the  penaliiti  vrre  to  »f^  j 
tummary  proceeding  befori  ""f^Z  '0 
committioneri  hating  am^'  "."ifijK 
upon  the  face  of  it,  and  that  "^.rZ^ 
ditobeytdby  the  defendanl,  <'PP^'7,,ff^ 
to  jutticet  to  conviet  him  i»  '«?""^»» 
by  the  ttatute  .•  but  they  rf/utfdt^j^^ 
ground  that  the  obttrucUou  ordtm"'"' 
wat  not  a  nuitance:  ■■  .^flk*' 

Held,  that  that  wat  not  an  txetc<f«S'l  .^ii 
diction  entrutUd  to  them:  ^'zLitl' 
qflhe  committioneri  wat  i'd.  '^r^ 
not  to  go  to  compel  thtm  to  t*^ 
founded  upon  the  disobedimcf  oJ  «•  0 
This  was  a  rule  calling  on  certsin  J"*'^ 


laid  before  them  by  the  Kochdnlelm^'^V 
missioners  against  an  inhabiunt,  '  ^^ 
an  order  of  the  commissioners  ""'J.j^jiijjut 
to  remove  certain  railioga  m  ^"'"uijaa. » 
judged  by  the  commissionera  to  "^ijl*^ 
the  local  Act  of  Parliament,  "'«°,P,S'*** 
penalty  of  40s.  a  week  was  '"P"^' »f|lie<<; 
obstructions  «Kording  to  *«  ^S^'J 
sioncre;  and  that  penalty  «»« ""X  rtont^;  ^ 
summary  way  before  justices  of  tseB'-^ 

appeal  to  the  Quarter  Sesiiow  "^i,^ 

orders  of  the  commissioners.    "^jfLuivi'% 

out  appealing  against  the  oro^'-rSeO**?!, 
withTttMdtafsamraonedbefortt^^k^ 

answer  for  that  neglect    Tliemj^j^, 

entered  upon  the  qnestion*hetl^j,ftil»^ 

railings  were  a  nuisance,  w'  """^ 
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QUEEN'S    BENCH. 


COMMON    BENCH. 


CvffHMMOVI    vEIVVIT* 


ere  not,  refnsedtooonrid^aaddUminedfbeeom- 
lainL 

Oron^lon  shewed  came, — ^The  jnsticea  have  heard 
le  ease,  and  dismissed  the  conu^tint,  and  this 
^nirt  will  not  interfere.  (R.  r.  The  Reeoritr  (^ 
liverpool,  20  L.  J.  35,  M.C..}  [CoLstuDOE, 
■ — Tliis  was  pot  as  a  wrong  decision  on  a  pre- 
minarr  point.  Lord  Campbell,  C.J. — The  jus- 
ces  have  not  adjudicated  open  any  matter  over 
'hicfa  tiiej  had  jnrisdidSon.  The  question  of 
oisance  or  no  nuisance  was  for  the  commis- 
kmera.]  Then,  secondly,  the  order  of  the  oom- 
lissionera  was  bad,  for  not  shewing  that  the  n^ings 
ad  been  erected  since  the  passing  of  the  Act,  upon 
'hich  het  their  jnrisdiction  depended  under  the  Act 
r  Parliament.  The  informatian  sets  out  the  order 
t  lei^th,  and  (hereCsre  die  objection  appears  upon 
le  feceof  it. 

CbUfling,  contiiL— The  affidavit  shews  that  the 
Us  were  in  fact  erected  in  October  last,  and  tlie 
ct  need  not  be  stated  in  the  order.  The  Act  of 
ariisment  was  passed  six  years  ago,  and  the  Court 
ill  not  presume  that  rails  of  this  sort  were  pat  up 
ifore  that  time. 

EsLK,  J.  referred  to  Onurod  v.  Chadwiei,  16 
I.  &  W.  365. 

CromptoH  mentioned  ChrUtie  r.  Unwin,  11  Ad. 
Eai.  373. 

Xjord  Campbell,  C.J. — ^We  are  quite  unanimous 
opinion  as  to  the  construction  of  this  Act  of  Par- 
imeot.  It  is  deariy  for  the  commissioners  to  de- 
nnine  the  question  of  nuisance  or  no  nuisance, 
ibject  to  the  appeal  given  by  the  Act.  But  when 
>  appeal  is  brou^t,  and  an  order  of  the  commis- 
miers  is  not  obeyed,  the  magistrates  who  are  aslud 
'  enforce  it  are  not  to  sit  as  a  court  of  appeal  from 
te  judgment  of  the  commissioners ;  and  tlut  is  what 
ey  have  assumed  to  do  here.  If  they  had  adjodi- 
led  upon  the  question  submitted  to  them,  we 
oold  not  review  that  decision,  whether  right  or 
■ong;  but  they  have  not  done  so ;  and  if  this  order 

the  commissbners  had  been  valid,  I  think  we 
igbt  to  have  commanded  the  justices  to  hear  die 
mplaint.  The  order,  however,  is  dearly  not  good, 
d,  therefore,  it  would  not  be  right  to  giant  a 
t—Atmut  requiring  the  magistrates  to  act  upon  it. 
P.ATTI80N.  CoLBMDOK,  and  EaLB,  J  J.  concuiied. 
___  SM€  diiciarffed. 

BtTSnfESB  OF  THE  WEEK. 

nundof,  JuM  11. 

Baaoouac  «.  Fvowc— AkkU  ikinred  eaoM  sgaiait  • 

lAtoiMdnduordwof  Itd*iJ.  ordariac ths outlurTy 

the  plaintifr  to  b«  ravened.  The  qnestioB  wu  whether 
le  detimdant't  plea  wm  luoeble.  The  error  aiaigoed  wae 
nt  tile  defendant  wee  oat  of  the  joriediction  when  the 
rigiyiuiat  iMued.  The  plea  wee,  that  the  defendant  might 
Bve  letomad,  and  that  he  had  aotloe  that  proeeedince  to 
irtla»ry  woald  betahm.  Aim  v.  WoMiifk,  6  B.  7k  C. 
U,  was  cited  at  eipreealy  in  point.  T.  Jam—  sad  KM, 
jotri.  Bt  the  Couax.— A  plea  whioh  hM  bean  held  bad 
inotiaaoable.  Suit  iuduuyed. 

Bs«.  e.  A'Bxcaan.— Si^iet  moved  for  role  to  reqnire 
le  defendant,  as  .sitting  magiitrate  at  the  Westimneter 
oliee  Court,  to  take  the  reeognlianoe  of  a  penon  named 
•  eor*^  for  the  pruaeoatioa  of  an  qipeal  agaiBat  a  eon- 
lotion  under  the  Vagraat  Aot.  One  torety  haa  been  ao- 
epted,  and  one  r^eoted,  without  aoj  reaaon;  and  the 
•Ten  davi  limited  by  the  Act  for  entering  into  the  recog. 
laance  have  expired.  By  the  Cocar.— If  ao,  that  is  a 
Ital  objeiAion  to  this  apnhcation.  It  m^  be  that  the  one 
■Mty  u  mfflcient;  and,  if  ao,  yon  may  go  on  with  yoor 
PPSai.  Wuh  I  tfkml. 

Bie.e.  JvsncBsoiTiaifOiiTH.— (XlfaUfy  ahewed  oaoaa 
gainit  a  rule,  under  the  11  &  12  Tiot.  o.  M,  s.  6,  requiring 
nticei  to  ixae  a  distress  warrant  to  lery  a  poor  rate, 
'ofaier,  eontri.  Ah  abKUt: 

Alliu  ».  CoLXKxir.— Z«st  moved  to  reseind  ao  order  of 
Vlghkaan,  J.  ordering  the  plaistiff  to  prodooe  the  ptdley, 
pon  whieh  the  action  was  brooght,  the  pioteals,  surveys, 
>g.booka,  ic.  relating  to  the  voyage  insured. 

«._        ,.       .  „  XuUrtputd. 

Bxa.e.  Moifi'sKnBT.— INMesfoa  shewed  canse  against 
nila  for  lavyint;  a  Bne  upon  the  inhabitants  of  a  pariah, 
IT  the  non.repair  of  a  road. '  Bagtt,  ooatrh. 

BuUabioUtt.aupn-ciitaruiiirrlaUaigUtmtma 
parttcular  dtttricl  t*  tkefint  wutaaet. 

St  OnHwa  e.  Wxtsox.— SeoU  ahewed  caoie  against  a 
nle  to  set  aside  an  award ;  Keane,  contrit. 

JWAW,  Jnu  IS.  '^ 

Tax  GovaaxoB,  Ao.  oa  na  CaaLaiA  Wxraa  Woan  e. 
lowuiT.  JuJsmmit/er  tU  plaimtWI). 

Sox  dm.  FuxiB  V.  Exax.  XaU  titoUt*. 

Doa  dem.  Baddi  lbt  c.  Uissxt.         XuU  atckargtd. 

'BXB.  c.  Ajfoa.— BonU  shewed  cans*.  Car<«r  in  support 
fUienila.  SnUditrutntiwakeoi: 

Baa.  s.  Tn  lajrOAsana  un>  Yoaasniaa  Rulwat 
J)iiIA»T.-8ir  F.  Ktttf,  Piuttk^WiUdm,  Bent,  aad 
TnMmim,  shewed  OMisa.  Sir  F.  i%Miftr,  Kmmln,  aad 
l/Mum,m  support  of  the  rale.  fabolseUe. 

Bxe.  t.  AxBExaiTB  aks  KotmeniM  Bauwat  Cok- 
■aT.—WiUei  and  WluiUr  shewed  oanse.  Sir  F.  Kelltt, 
>«awet,  and  Ptanon  in  support  of  the  rale. 

ffaliT  nftsslaff. 
fltifw  rfiie.  JiM0 14* 

Bxe.  v.  Jtrancis  or  WAawicuHiai.— JT.  SmM  shawep 
•ose  sgaiast  a  rule  requiring  the  defendants  to  issne  a 
Bstresa  warrant  for  the  purpose  of  levying  upon  a  Ur. 
Voodhouse  the  sum  of  441.  as  the  expense  of  paving  the 
botway  adjoining  Us  house  aad  premisaa  at  Leamington. 
Seyeseentri.  JhU*  otsohte. 

Boa«.  UAireaa.— irain  and  Wi—  war*  heard  in  sup- 
lortofthe  rule  for  a  new  trial.  On-.  «<•.  e«M. 

Wiuoa  e.  Doaa,— X«i<Hi;  ahewed  oanse  against  a  rule 


oovmT  or  ooansov  bbxtcs. 

Baported  by  Jonir  Tsomsov  and  Daioxl  Tsokas  Evm, 
Bki*.  Barristeraat'Law. 

Taetitt}/,  June  10. 

Richardson  v.  The  Soctr  Eastern  Railway 

Company. 
Landt  Chute*  Oontotidation  Acl—S  i(  9  Viet.  c. 
18,  M.  38,  68 — CompenitUioa — CotU  <if  inquiry 
by  a  jury. 
The  elaimant  gave  notice  qf  hi*  detire  to  have  com- 
pentation  teltled  by  a  jury,  and  claimed  1,000/. 
The  company  aflerwarat  offered  him  60/.  which 
uiae  refuted.     The  jury  atteued  the  claim  at 
215/.  : 
Held,  that  the  plaintiff  tror  entitled  to  hie  eoitt  of 
the  invuiry  under  tec.  68,  which  incorporated  the 
preceding  sectiona  of  the  Act  that  uiere  appli- 
cable, and  among  othert,  tee.  51,  which  exprettly 
givet  cottt. 
Debt  upon  statute. 

The  declaration  stated,  that  the  plainttiT  was 
seized  in  fee-simple  in  possession  of  an  estate  inter- 
sected by  a  railway,  which  the  defendants  were  au- 
thorised, by  Act  of  Parliament,  to  construct  finm 
the  London  and  Greenwich  Railway  to  Woolwich 
and  Gravesend,  and  thereby  greatly  damaged  and 
injuriously  affected;  that  the  defendants,  before 
giving  the  notice  hereinafter  mentioned,  oonverted 
a  piece  of  the  said  ground  to  the  purposes  of  the 
Baid  Railway,  and  that,  in  consequence,  the  plaintiff 
was  entlitled  to  compensation  from  the  defendants 
to  an  amount  exceeding  50/.,  to  wit  1,000/.,  and 
being  desirous  of  having  the  compensation  settled 
by  a  jury,  he  gave  notice  to  the  defendants,  and 
claimed  1,000/.,  and  desired  that  the  question  should 
be  settled  in  the  manner   pointed   out    by    the 


to  deprive  the  deftedaat  of  the  ooata  of  the  nonsoi^plain- 
tur  snfaig  as  exeontor.    JT.  nmrntirw  eontri. 

XmU  Hiiarffti. 

SMkvBtamo •.  OiiMMSSSii  —Xmk  msvad  ftar  a  rule  to 
•at  aside  tha  side  bar  rale  revesaiag  a  Jndgiaiiiit  of  ont- 
lawrr,  and  to  require  the  plaintiff  in  anror  to  pat  ia  spe- 
cial bail.  JCmUnUT 

Bxaa  e.  Baowv.— Barsfev  shewed  oanse.    BramwB, 

Smlt  attclmU  for  amtmM.ikt  plaimW  umlaiaing 
to  bring  fHctlkT  actim  <•  tk*  Bnptr—r  Otmrt,  mA 
b)  Btf  Oe  lamt  cMtt  at  if  in*  ruU  mtr*  atoit  at$B. 

Itdefar  a  «mp  triaX. 

Mfrnday,  tTWae  10, 

Boa  e.  Havsix.— Jndpnent.  F»i*  aikialmt*. 

Bxe.  V.  GairriTMS. — Bule  for  a  oua  warranto  for  tha 

ofllce  of  clerk  to  the  guardians  or  St,  VsTtin's-in-the- 

Ifelds.     Sir  F.  KtUg  shewed  caase.     Sir  F.  Th—igtr, 

eostr^ 

Suit  abtoUU,  Uu  difendaai  aaidrtaUng  to  rtoign  im 

a  monli,  and  Ou  proteeulor  not  to  talc*  aajifurHur 

proeeedintta  in  quo  warranto, 

Bxe.  c.  Tax  Jcincxs  or  I^xwxuxT. — MamUm  for  the 

jnsticee,  aad  Dr.  Binney  in  person,  shewed  cause  against 

a  rale  requiring  the  jnsticea  to  levy  a  local  improvement 

rate  npoa  the  goods  of  I>r.  Binney.     WhaUUn  ra  npport 

of  the  role,  BMU<idMitaU,wUkc^$. 

Bis.  r.  Tax  BiazxxHBAn,  LAiroAsna,  un  CnasaiBa 
Jmrcnoir  Bailwat  CoHTAinr.— fewlM  shewed  oanse 
against  a  rule  fbr  a  auMndamut  to  construct  a  bridge  so  as 
to  cany  a  street  over  the  railway.  Bomhu,  eontrl.  By 
the  Oocn.— This  is  porely  a  matter  oTpttrate  oontract. 
The  company  an  not  reqoired  by  tlwir  Act  to  make  this 
bridge.  Snle  ditdurgtd. 

Bxe.  V.  'BtkCStnotnt.—'mateUf  and  DoaideiweU  shewed 
oanse  against  a  rule  for  a  criminal  information  for  UbcL 
The  M&mef.0*noral,  Orowder,  aad  G^ray,  contra. 

JaU  ditdiarged. 
Bxs.  V.  Taa  Titifntaraa  AB9  ToaxamaB  Bauwat 
CoKrAXT.— Praeool  shewed  oanse  against  a  rale  for  s 
tiandamiu  to  construct  a  railway.    Sir  7.  Tkmigtr,  ocmtrit, 

SaU  abtolutt, 
nutday,  June  17. 
Bmawaiaar  v.  Abosibau).  Jadgmeat^  d^fndaat., 
Taxusov  r,  Lmrau.  Jadgmemtfhr  ^aial^ 

Hsxsi  «.  HAaitA.— FPotem,  dnr/u^,  aad  Mufk  Mitt 
shewed  caase  against  a  rule  to  set  aside  a  warrant  of  attor- 
ney and  all  suDseqoent  proceedings.  Feaeook  aad  Salt 
contii.  Salt  aliolalt. 

Bxa.  e.  OAatm.— ladietment  for  nniaanoe.  JEorsIaiv 
for  the  CiowB.  Orntdtr  for  the  defendant.  Ho  judg- 
ment waa  pronooncad,  the  matter  having  been  arranged. 

Sis,  r.  Sals.— Sir  F.  Tkttigtr,  Sr.  Barford,  and  If. 
;nu  shewed  eanse.  Sir  F.  ItOy,  Dr.  Addam,  Skhd/m, 
Oowliag,  and  Onrond  in  snpport  of  the  rale. 

Smii  attotmtt. 

Bxe.  V.  Taa  Noara-Wasanr  Bailwat  Ookxaht.— 
Watton,  WitUt,  and  B.  MiU  ahewed  eaaae.  Bt  F.  KtUy 
and  Fktpton  in  snppert  of  the  rule.  Salt  abmdutt. 

Bxs,  c.  Tbx  Fooi-Law  Comnssioirxxa.— Peoeoci  and 
Xtaat  moved  for  a  etrtiorari  to  remove  an  order  relating 
to  Bt.  Jamea's,  Weetminster,  for  the  purpose  vX  quashing 
it.  "nie  AUontg'Qtutrai,  OroatgAa,  aad  TomUnton 
shewed  canae  in  the  first  instaaee.  Salt  r^fiutd, 

VxnxT  V.  Thx  BocTH.EAaixaa'  Bailwat  Ooktaxt. — 
Owdtr  shewed  oanse.    Peacock  in  siqpport  of  the  rule, 

Sait  dieekarged. 

Dvn  OF  Bnnrawioi  e,  HAxioa,— K,  Ckamben,  Ather- 
tarn,  and  B.  HiU,  ahewed  caase.  Sir  F.  Hutigir,  Jamn, 
aad  BssiJt,  in  sampert  of  the  rale.  Sale  ditdutrgtd. 

Bxe.  e.  Tax  Toax,  NawCAarLX,  An  Bkxwick  Rail- 
way CoHrAirr, — Xao*:ltt  and  Additoa  shewed  eanse. 
Waiton  and  W.  Seynuntr  in  support  of  the  rule, 

Sttle  dieekarged. 

Bao,  e,  Oaoaa,— Sir  F.  Tkirigtr,  Wtllee,  and  Preniire, 
shewed  oanse.    IFolaoa  aad  PemeU  in  support  of  the  rule. 

J2>/«aisaM<. 


Lauds  CUnaaa  Cnmiolidafioa  Aot,  uplwi  te  deiaa- 
dants  would  pay  him  1,0001.,  andentac,  within  the 
tiaae  limited  by  the  statnte^  into  an  agreement  fe 
that  purpose;  that  the  defendants  aftenaards  gM* 
to  idaintiff  a  notiook  redting  the  above  notice,  tmi 
stating  that  they  were  read^  aad  willing  topar  Ub 
60/.  in  respect  of  this  dam ;  that  the  dgfendantB 
afterwards  issued  their  warrant  under  their  seal  to  the 
sheriff  of  Kent,  requiring  him  to  summoB  ai 
io  assess  Out  eompensatiOB  aecording  t 
I  Qaasea  Consolidraon  Act;  that  the  said  jn 


jury  to  assess  Ae  eompensatioB  aecording  to  tte 
I^mda  Qaasea  Consolidraon  Act;  that  the  said  joy 
Bssessod  the  damages  at  215/.,  and  tlie  said  dwriff 
gave  jndgmeat  for  the  same,  which  still  remains  im 
ndl  force  aad  effect;  that  afterwards  the  piaintiirs 
oosta  of  the  inquiry  were  settled  by  one  of  the  Mai 
ten  of  the  Q.B.  at  243/.  Is.  3d.,  of  aU  whidi  the 
defeikbots  had  notice;  yet  tlie  defsodanta  have  aot 
paid  the  said  sums,  or  any  part  thereof. 

Plem  of  payment  into  Court  of  215/.,  the  nut 
amurded  by  we  jury. 
Demurrer  to  the  part  rriating  to  costs. 
Chaimeli,  Serjt,  m  support  of  the  demurrer. — 
The  question  is,  whether  tlie  plaintiff  is  eaititled  t» 
the  costa  of  the  inquiry  before  the  sheriff  uader  the 
8  &  9  Vict.  c.  18  (the  Companies  CUuaes  Consoli- 
dation Act).  Hie  plaintiff,  the  claimant,  inidated  tl» 
proceedings  according  to  the  68th  section,  and  tbe 
object  of  this  provision  appears  to  have  been  to 
avoid  a  AMiuiaMMM  (per  Lord  Chancellor  in  Hie 
ZoiKfea  and  North  Wettem  RaUumy  Compmm  r. 
Smith.  19  L.  J.  193,  Ch.).  In  Railtttne  tTtH* 
York,  Xeweattle,  and  Berwick  lUdtteay  Company, 
19  L.  J.  464.  Q.  B.  it  was  held  that  sec.  38  an>U« 
only  to  oases  where  the  company  are  about  to  take 
or  injuriously  affect  land  of  the  claimant,  but  that 
sec.  68  applies  to  the  case  of  lands  already  taken  or 
injuriously  aflhcted ;  and  in  the  latter  caae,  that  Om 
oompaoy  are  not  required  to  give  the  claimant 
notice  of  their  intention  to  summon  a  jury  to  asaea 
oompeoaation.  Sec.  68  does  not  give  costs  in  aipraag 
terois,  and  the  preceding  sections  only  apply  to  coats 
where  the  company  initiate  the  prooeedmgs  under 
sec.  38.  In  all  the  succeeding  sections  to  38,  tlM 
words  are  "  luch  inquiry,"  refeiring  to  sec.  38 ;  aad 
sec.  51  only  gives  costs  on  tueh  inquiry  where  Ite 
verdict  of  the  jury  is  for  a  greater  sum  than  that 
offered  by  the  company,  aUtiding  to  the  offer  made 
necessary  in  the  notice  to  be  given  by  the  company 
under  sec,  38.  Whereas  the  case  above  in  the  Q.B. 
dedded  that  the  company  were  not  boimd  to  give 
such  notice  in  a  case  iike  the  present,  whi«h  mUa 
under  sec.  68.  The  present  case  is  not  provided  for 
by  the  Act,  and  costs  cannot  therefore  be  given. 

Butt  (H.  Hilt  with  him)  for  the  plaintifi>-nie 
plaintiff  is  clearly  entitled  to  the  costs  of  the 
assessment  in  this  case.  Sec.  68  incorporate*  all 
the  preceding  sections  that  are  applicable  to  it. 
It  is  erroneous  to  say  that  those  sections  oaly 
api^y  where  the  company  initiate  the  proceed* 
ings  :  fbr  in  one  sense  they  really  initiate  the  pro- 
ceedings in  all  cases.  Sec.  21,  and  the  aubsequefet 
sections,  refer  to  any  case  of  compensation  to 
be  settled  by  a  jury.  The  meaning  of  the  words 
"  such  inquiry  "  in  the  sections  referred  to  on  tbe 
other  side,  is  any  inquiry,  whether  at  the  instance  of 
the  claimant  or  the  company.  It  is  only  by  refer- 
ence to  the  preceding  sections  that  anything  can  be 
done  under  sec.  68.  Then,  as  to  the  case  in  tiie 
Q,  B. :  the  reasons  of  Coleridge  J.  in  dissenting  aie 
entitled  to  very  great  weight,  but  that  case  has,  ia 
fact,  little  or  no  bearing  upon  the  present.  There 
tbe  question  was  whether  in  a  case  under  sec  60, 
where  the  plaintiff  had  given  notice  to  the  compaDy 
of  his  desire  to  have  compensation  assessed  by  a  jury, 
the  company  were  bound  to  give,  under  sec.  38,  ten 
days'  notice,  before  issuing  their  warrant  for  such 
jury,  of  their  intention  to  cause  such  jury  to  be  sam- 
moned,  stating  tbe  particulars  therein  required- 
Besides.  Lord  Campbell,  C.J.  said  that  the  preced. 
ing  sections  were  mcorporated  in  the  68th.  The 
cases  of  Corrigall  v.  The  London  and  BlaekwaU 
Railway  Company,  6  Scott's  N.C.  241 ;  and  Walker 
V,  The  Same,  3  Q.  B.  744;  5  Q.  B.  365,  S.  C.  were 
then  referred  to. 

Channell,  Serjt.  in  reply. 
Jkbvis,  C.J.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover  these  costs,  and  that  our  judg- 
ment should  be  in  his  favour.  If  the  defandaots  had 
initiated  the  proceedings,  and  given  notice  to  the 
plaintiff,  in  punuance  of  sec.  38,  it  ia  plain  that  the 
plaintiff  would  have  been  .entitled  to  the  costs  of  tiie 
proceedings;  and  sec  68  expressly  provides,  that  if 
the  claimant  desires  to  have  the  compensation 
assessed  by  a  jurv,  and  the  promoters  of  the  under- 
taking are  not  willing  to  pay  the  amount  claimed, 
and  make  default  iu  commandiog  the  sheriff  to 
summon  the  jury,  the  claimant  may  recover  the 
aoionnt  of  compensation  claimed,  with  costs,  by 
action  in  tbe  Superior  Courts.  In  these  ino  cases, 
therefore,  the  company  is  dearly  liable  to  pur  costs : 
and  tbe  question  now  is,  whether  the  pUntiff,  having 
recovered  a  larger  sum  than  that  offered  by  the  de- 
fendants, is  entitled  to  his  costs.  It  would  be 
strange  if  in  this  third  case,,  where  the  defendants 
have  held  the  pluntiff  at  defiance,  and  he  has  re- 
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eoTCfcd  mora  than  thef  woe  willing  to  giro,  liber 
men  not  liable  to  pajr  the  plunttff  hia  costa.  If  tb 
had  been  Mm  OMtamt,  the  Court  wonM  bare  been 
bonnd  ao  to  oonatroe  tibie  Act,  bowerer  nnJTut  tbej 
might  think  it  to  be ;  bnt  if  the  words  of  this  Act  an 
open  by  a  fur  construction,  so  as  to  avoid  the  iDJos- 
tice,  ttiie  Court  will  so  construe  them.  Now,  look- 
ing to  the  68th  section,  it  appears  to  the  Court  that 
the  words,  "  in  the  mamner  herein  providtd,"  in  the 
last  chwse,  viz.,  "  they  shall  issne  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  same, 
in  the  maimer  herein  provided,"  may  fairly  be  con- 
■trued  to  incorporate  all  the  previous  provbions  re- 
lating to  the  assessment  by  the  jury.  The  38th, 
39th,  and  several  subsequent  sections,  apply  to  all 
cases  of  disputed  compensation  ;  for  the  words,  in 
-see.  38,  "  before  the  promoters,  &c.  shall  issue  their 
warrant  for  summoning  a  jury  far  settling  any  case 
of  disputed  compensation,"  will  apply  to  every  case. 
I  feel  that  to  a  certain  extent  this  view  of  the  Act 
conflicts  with  the  decision  in  the  Q.  B.;  but  that  was 
not  an  unanimous  decision,  and  very  strong  reasons 
were  urged  by  Coleridge,  J.  for  dissenting  from  the 
.other  judges  of  that  Cmat. 

Macli,  J. — I  am  of  the  same  opinion.  This 
Act  provides  a  number  of  general  regulations  which 
«Te  to  be  applied  in  all  cases  in  which  they  may  be 
applicable  to  railways  that  may  bo  established  by 
Acts  subsequently  passed;  and  the  words  of  the 
-danaes  of  this  Act  are  to  be  read  by  way  of  supple- 
ment to  the  clauses  in  such  Acts  subsequently 
-passed.  A  conridenblo  number  of  the  cbuses  of 
this  Act  appl^  to  the  settlement  of  disputed  claims 
of  compensation  by  arbitration  and  asseeament  by  a 
jnrv.  Those  clauses  are  couched  in  general  terms, 
ana  an  not  restrained  to  particular  cases,  bnt  are 
apidicable  to  all  such  cases  of  arbitration  or  assess- 
ment by  a  jory.  See.  38  applies  to  any  case  of  dis- 
puted compensation,  and  comprehends  the  cases  in 
sec.  68,  without  the  assistance  of  the  words  "  in  the 
manntr  herein  ifroeMed,"  in  the  latter  section.  But 
those  words  in  sec.  68  make  sec.  38  directly  ap- 
plicable to  this  ease.  The  reasons  of  Coleridge,  J. 
in  the  case  cited,  are  of  great  weight.  I  think, 
therefore,  that  our  judgment  should  be  for  the 
plaintiff. 
CRBSSWBLLandTALrocRn,  JJ.  concurred. 

Juigmmt  for  the  plaintiff. 


Au>l8  e.  Mason. 
Demurrer — TYaverter  too  large. 
'(To  a  declaration  that  the  d^endant  permitted  and 
nffered  the  premieei  during  the  term,  to  vit,  on 
the  Ut  qf  November,  1850,  and  thence  hitherto 
to  be  and  continue  nii'notu,  prottrate.  Ice.  the 
d^fiendant  pleaded  that  he  did  not  during  the 
MM  term  Buffer  or  continue  the  laid  premitet  to 
be  or  continue,  nor  were  the  tame  during  all  the 
taid  term  ruinoui,  prottrate,  S(e. 
■HM,  a  bad  traterte. 

The  declaration  stated  a  demise  of  certain  pre- 
mises for  twenty-one  years,  with  an  obligation  on 
the  part  of  the  defendant  to  uphold,  maintun,  and 
keep  the  same  in  good  repair ;  and  breach,  that  the 
defendant  did  not  and  would  not  uphold,  maintain, 
'tnd  keep  the  said  premises  in  g0f)d  repair,  but  on  the 
contrary  thereof  daring  the  said  term,  to  wit,  on  the 
4st  of  November,  I8S0,  and  thence  continaally 
hitherto  suffered  and  permitted  the  said  premises 
and  every  part  thereof  to  be  and  continue  ruinous, 
prostrate,  nllen.  down,  &c. 

P/«a— That  die  defendant  did  not,  during  the 
said  term  of  twenty  yean,  suffer  or  permit  the  said 
premises  to  be  or  continue,  nor  were  the  same  dur- 
ing all  the  said  time  ruinons,  prostrate,  ftUeu  down, 
&c. 
Special  demurrer. 

Willet,  in  support  of  the  demurrer.— The  traverse 

is  too  large.    The  defendant,  instead  of  pleading 

peiformance  of  the  covenant,  pleads  that  the  pre- 

.-mises  were  not  out  of  repair  during  all  the  term. 

'  That  is  no  answer,  becaus:  if  th"?  premises  were  out 

,  of  repair  during  any  part  of  the  term,  the  covenant 

,  has  been  broken  and  the  plaintiff  is  entitled  to  sue. 

The  plea  would  be  proved  if  tliore  was  any  portion 

of  the  term,  one  dajr  onlr.  in  which  the  premises 

were  not  ont  of  repair.    (He  was  then  stopped  by 

the  Court.) 

Pifott,  eontri. — The  plen  .is  a  good  traverse  as 
the  declaration  stands.    (Palmer  v.  Gooden,  8  M. 
.    &W.890.) 

By  the  Cou»t,— The  plea  is  clearly  bad. 

Judgment  for  the  plaintiff. 

ipiiStf,  Jnnt  13. 

"^ELSHaS  ■».  Bl,\C«W06»  AND  AnOTBBB. 

JAbel  and  ilander—Plea  of  jutlification— 
Demurrer — Etioppel. 
A  declaration  m  cote  for  libel  alleged  that  the 
plaintiff  that  a  man  ta  a  duel ;  that  on  the  night 
before  the  duel  he  had  praelitrd  pietol-firing  ; 
that  he  wat  tried  for  murder  in  retpect  qf  the 
duel,  and  wat  acmitted,  to  the  dittati^faction  cj 
the  judge  who  tned  him.  The drfendant*  pleaded 
that  the  plaintiff  did  thoot  a  man  in  a  duel,  and 


to  commuted  uturder,  and  that  he  wot  tried  for 
murder.  The  pUrintif  replied,  letting  forth  the 
record  (if,  and  judgment  if,  acquittal,  and 
prated  judgment  whetitr  the  dtftndmnti  ought 
to  be  allowed  to  ever  againit  the  record  that  the 
plaintiff  l^'^  comaMted  murder. 
On  demurrer  to  the  replication. 
Held,  that  the  plea  wat  bad,  becauie  it  did  not 

aniwer  the  whole  declaration. 
Sembla. — I%e  replication    wat    bad,  becaute  the 
record  qf  an  aeftdttal  doei  not  ettop  a  third 
party  in  another  nit  from  letting  up  the  guilt  qf 
the  party  acquUted. 

Case  for  libel.    The  declaration  stated  Uiat  be- 
fore and  at  the  time  of  committing,   by  the  do' 
fendants,  of  the  several  grievances  hereinafter  men- 
tioned, the  plaintiff  was  a  captain  of  militia,  and 
a  person  of  good  name,  credit,  &c.  yet  the  defen- 
dants, well-knowing  the  premises,   but  contriving 
and  maliciously  intending  to  injure  the  plaintiff  and 
to  bring  him  into  public  scandal  and  disgrace,  there- 
tofore, &c.  falsely  and  maliciously  did  publish  and 
cause  and  procure  to  be  published  of  and  concerning 
the  plaintiff,  in  a  certain  magazine  called  "  Black- 
wood's Edinburgh  Magazine,"  a  false,  scandalous, 
malidoos,  and  defamatory  libel  of  and  concerning 
the  plaintiff,  oontainiog  toe  false.  &c.  and  libellous 
matten  following,  that  is  to  say,   "  We  oonelves 
were  present  at  a  remarkable  trial  for  dudling,  about 
eighteen  or  twenty  years  ago,  at  the  Old  Bailey, 
before  the   late  excellent  and  very  learned  Baron 
Bayley,    on   which  occasion  he  also  Uid  down  the 
rule  of  law  respecting  duelling  with  uncompromising 
firmness  and  straightforwardness.    This  was  the  case 
of  Captain    Helsham,    who   had  shot    Lieutenant 
Crowuer   in   a   duel   at   Boulogne.     There  were 
rumours  of  foul  play  having  been  practised ;  and  a 
clergyman,  the  brotlier  of  ue  deceased,  made  stre- 
nuous and  persevering  efforta  to  bring  Captain  Hel- 
sham to  trul.    The  latter  continued  for  some  time 
after  the  duel  in  France,  though  anxious  to  return 
to  England ;  and  after  (as  we  have  heud)  t^ngthe 
opinion  of  a  well-known  counsel  at  the  criminal  bar 
—who  advised  him  that  he  could  not  be  be  tried  in 
this  conntry  for  a  duel  foogbt  in  a  foreign  oonntn 
not  under  the  British  Ciown — he  came  to  England, 
where  he  was  instantly  arrested,  under  stat.  9  Geo. 
4,  c  31,  sec.  7,  which  nad  been  passed  two  or  three 
years  previously,  viz.  in  1828,  and  must  have  al- 
together escaped  the  notice  of  the  counsel  in  ques- 
tion.   That  Act  authorise*  the  trial  in  England  of 
any  British  subject  charged  with  having  committed 


any  murder  or  manslaoghter  abroad,  whether  within 
or  without  the  British  dominions,  as  if  such  dimes 


had  been  committed  in  Bnglaod.  Captain  Helsham 
was  admitted  to  bail  to  meet  the  charge,  and 
having  duly  surrendered,  took  his  place  at 
the  bar  of  the  Old  Bailey  at  nine  o'clock  on  a 
Saturday  morning.  He  was  a  middle-aged  man, 
of  gentlemanly  appearance,  bia  features  indi- 
cating great  determination  of  character ;  but  they 
wore  an  expression  of  manifest  anxiety  and  appre- 
hension as  he  entered  the  dock,  and,  looking  oown, 
beheld  immediately  beneath  him  the  brother  of  the 
man  whom  he  had  shot,  and  trough  wboae  cease- 
less activity  he  was  then  placed  on  trial  for  his  Hfe 
aa  a  murderer.  And  he  was  to  he  tried  by  an  un- 
compromising judge— stem  and  exact  in  administer- 
ing the  law,  and  animated  by  pure  religioaa  spirit, 
but,  withal,  thoroughly  humane.  "Diroughont  the 
whole  of  that  agitating  day  the  prisoner  stood  firm 
as  a  rock— sometimes  his  arms  folded,  at  othen 
his  hands  resting  on  the  bar,  while  his  eyes  were 
fixed  intently  on  the  judge,  the  witnesses,  or  the 
counsel — every  now  and  then  glancing  with  gloomy 
inquisitivenessat  the  juryand  the  judge.  His  lips  were 
firom  first  tolast  firmly  compressed.  Itwastmderstood 
that  the  counsel  for  the  prosecution  were  in  posssea- 
sion  of  a  damning  piece  of  evidence — viz.  that  the  pri- 
soner had  spent  nearly  the  whole  of  the  night  imme- 
diately preceding  the  duel  in  practising  pistol-firing. 
However  the  fact  might  be,  it  nevertheless  was  not 
elicited  at  the  trial ;  and  probably  the  prisoner,  who 
had  been  prepared  for  such  evidence  beiogproduced, 
began,  on  finding  that  it  was  not  so,  to  take  a  more 
favourable  view  of  his  chances.  As  the  case  stood, 
however,  it  looked  black  enough  to  those  who  knew 
the  law,  and  the  character  of  the  judge  who  sat  to 
administer  it.  That  venerable  person  b^n  his  sum- 
ming up  to  tiie  jury  about  seven  o'clock  in  the  even- 
ing, and  the  scene  can  never  be  effaced  from  our  me- 
mory. The  court  was  extremely  crowded — the  lights 
burned  brightly,exhibiting  anxious  bkces  in  every  direc- 
tion. But  what  a  striking  figure  was  the  central  one — 
the  prisoner!  Immediately  over  hisbead  was  amirror, 
so  placed  as  to  reflect  his  face  and  figure  vividly, 

E'ally  to  the  jury.  A  few  momente  after  the 
had  commenced  his  diarge,  we  observed  the 
lary  of  Newgate  glide  into  Court,  the  late  Rev. 
Dr.  Cotton,  in  nill  canonicals,  and  with  flowing 
white  hidr,  having  a  picturesquely  venerable  and 
ominons  appearance,  and  take  his  seat  near  to  but  a 
little  behind  the  judge.  It  was  then  usual  for  the 
Ordinary  to  be  present  at  the  close  of  capital  cases, 
.  in  order  to  add  a' solemn  '  mm '  to  the  prayer  with 


wUch  the  aentenoe  of  death  oondaded— 'tkat  God 
would  have  meter  on  the  soul'  of  the  condemned. 
'  Gentlemen  of  the  jnry,'  oomneooed  Mr.  Baron 
Bayley,  amidst  {ntifonnd  rilence,   '  we  have  beard 
several  times  during  the  course  of  this  trial  of  the 
law  of  hononr ;  but  I  Will  now  teU  yon  what  ia  the 
law  of  the  land,  which  is  all  that  you  and  I  haive  to 
do  with.    It  ia  this — that  if  two  persons  go  out  widi 
deadly  weapons.  Intending  to  use  them  against  e»A 
other,  and  do  use  them,  and  death  ensne,  tbat  ia 
murder — wilfiil  murder.'    He  paused  for  a  moment, 
as  if  to  give  the  jury  time  to  appredato  the  dreed 
significance  of  his  opening.     As  soon  as  lie  bsd 
uttered  the  last  two  words.  Captain  Helaham'a  rheair 
was  instantaneously  bboched.    We  were  erebv  Inaa 
intontiy  at  the  moment,  and  shall  never  /■■(■<  iC^ 
He  stood,  however,  with    rigid  esactacss,  faansy 
with    mingled    anger   and    tear     at    the   jndS'^ 
whom  he  felt  to  bis  uttering   his  death- wanaot ; 
and   after   a   while   bent   his   eyes   on  the  jiiiT« 
from  whom    they    vrandered    scarce   a   moiesnt, 
during  that  momentous  summing  up,  one  wladi, 
frith  every  word,  wa«  letting  fall  around  him,  aa  fa* 
must  Imve  felt,  the  curtain  of  death.     'The  law  of 
honour,'  said  the  judge,  towards  the  dose  of  Us 
(^rgo,  '  is  an  imposture,  a  wicked  imposture,  whesr 
set  against  the  law  of  the  land  awl  the  law  of  God 
Almighty,  claiming  the  right  to  take  away  hnaaaK 
life.    I  tell  you,  who  sit  there  to  diacbaige  a  awan 
dutr.  that  a  fatal  duel  ia  malicious  bomidda,  and 
that  is  wilful  murder.'    The  jury  retired  to  ronsldrr 
their    verdict;    and    the  judge  at  the  same  tiaae 
qnittctl  the  court  till  his  presence  should  be  required 
agtin.      Captain     Helsliam,     however,     mntmeeii 
staiulin;  at  the  bar  almost  motionleaa  as  a  statae. 
After  a  prolonged  absence  of  an  hour  and  tn^ 
minutes,  the  jury  returned  into  court.    The  pnsoeer 
eyed  them,  as  one  by  one  they  re-entered  thdr  box, 
with  a  solicitude  dismal  to  behold,  and  the  irre- 
pressible quivering  of  his  upper  lip  indicated  mortal 
agitation.     The  verdict,  however,  was  not  gniUy  ; 
on  which  the  prisoner  heaved  a  heavy  sigh,  passed 
his  hand  slowly  over  his  damp  forebeaa,   bowed 
slightly,  but  rather  sternly  to  the  jury,  and  was  then 
removed  from  the  bar  and  released  bom  cnstody. 
When  the  verdict  was  a  few  minutes  afletweiJa 
communicated  to  Baron  Bayley,  who  had  reinsinwt 
in  attendance  in  an  adjoining  room,  he  renarfcad 
gravely,  '  I  did  my  duty !     It  is  veil  tor  Csptain 
Helsham  that  tiia  verdict  is  ss  it  is;  haditbeaa  tba 
other  way,  I  should  certainly  have  left  him  tat  na- 
cution.'    In  that  ease  the  dndUst  woold  bam  ^eid  _ 
on  the  gallows  on  the  ensuing  Uooday  mominf." 
The  dedaration  then  stated,  that  by  meana  of  «he 


nievances  committed  by  the  dafandaDta,  the  pUa- 
tiff  had  been  greatiy  injured,  &c.  and  ooododed  by 
averring  damages  to  the  amount  of  5,0001. 

The  defendants  pleaded  "  that  before  the  eow- 
mitting  of  the  said  grievance,  to  irit,  on  the  1st  of 
April,  1829,  at  Boulogne  in  France,  the  plaintiff  then 
being  a  subject  of  his  Majesty,  King  of  the  United 
Kingdom,  did  feloniously,  vnlfiilly,  and  of 
aforathonght,  shoot  off  and  dischuge  at  and  i . 
one  Joseph  Crowther,  then  being  a  anbieet,  ftfc  and 
a  lieutenant  of  militia,  a  certain  pistol  loaded  wMt 
powder  and  lead,  in  a  certain  duel  then  aad  there 
fought  bv  aad  between  the  last-mentioaed  pcnosi 
and  the  plaintiff;  and  the  plaintiff  did  thee  aad 
there  fek>nioi»ly,  &c.  give   nnto  the  aaid  Jcae^ 
Crowther  a  mortal  wound,  of  which  he  died,_snsd 
in  manner  and  by  the  means  aforesaid,  the  plaiullC 
did  then  and  there  the  said  Joseph  Crowther  Mo- 
niously,  wilfully,  and  of  malice  aforethought,  kill 
and  murder  in  the  said  duel."     The  plea   tlwa 
averred,  that  at  a  certain  seasion  of  oyer  aad  tar* 
miner,  duly  holden  at  Justice   Hall,   m  the   OM 
Bailey,  on  the  7th  of  October,  1830,  before  Sir  Jobi 
Bayley,  one  of  the  Barons  of  the  Exdieqasr,   Sir 
John  Barnsnl  Bosanqaet,  one  of  the  Jnstieas  of  the- 
Court  of  Common  Pleas,  and  othen  their  Mlow- 
jnstices,  it  was  duly  presented  by  the  oatiis  of  tMr- 
teen  good  and  lawful  men,  then  sworn  and  diargnd 
to  inquire  of  concerning  the  said  murder,  "  tint  tha 
pUintiff  a  certain  pistol  loaded  &c   did  wilfolly. 
feloniously,  and  of  malice  afoiethonght,  against  the 
sirid  Joa^  Crowther  shoot  off  and  diacharge,  aad 
with  the  ballet  so  shot   off  and   discharged,    tta 
said  Joseph  Crowther  in  and  upon  the  lack  of  hiaa 
the  said  Joseph  Crowther  did  strike,    penetrate, 
and  wound,  and  by  such  striking,  &c   then    aad. 
there  did  give  unto  the  s«d  Joseph  Crowther  one 
mortal  wound,  of  which  he  did  then  and  tliere  dfe; 
and  that  the  now  plaintiff  him  the  said  Joseph  Crow* 
ther  felotdously,  &c.  did  kill  and  murder."  The  plaa.' 
after  averring  that  the  grand  jury  found  that  tba 
plaintiff  killed  the  said  Joseph  Crowther  at  Boolone 
m  France,  both  prindpals  being  subjects  of  the  ^s> 
lish  Crown,  alleged  the  arrest  and  trial  of  the  plaia> 
tiff  at  the  Old  Bailey  before  the  judges  before  nsnaed. 
said  went  on  as  follows :  "  and  the  defendanta  fiirther 
say,  that  the  caw  of  the  plaintiff  on  the  said  trial 
looked  blade  enough  to  those  who  knew  the  law  and 
the  character  of  the  judge,  that  is  to  say,   the  Sir 
John  Bayley  who  sat  to  adrainisto'  the  law,  and  Omt 
the  said  Sir  John  Bayley  presided  at  the  said  tiial. 
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COMMON   SBNOH.' 


Bod  nuined  op  the  case  to  the  jorf ;  and  the  de- 
fendsnts  farther  My,  that  there  were  and  existed 
before  and  up  to,  and  at  the  said  trial,  nmonn  of 
fbnl  play  having  been  practised  bjr  the  plaintiff  in 
and  M>oat,  and  toaching  and  concerning  the  said 
duel,  and  the  fighting  thereof  bj  the  plaintiff, 
wherefore  the  defenduits  at  the  said  time  when, 
&C.  committed  the  soppoaed  grierances  in  the  decla- 
ration mentioned,  as  they  lawfalljr  might,  for  the 
ceuona  aforesaid."    Vermcation. 

The  plaintiff  replied  that  the  defendants  ongbt 
not  to  be  permitted  to  aver  that  he  the  plaintiff  did 
felonionsly,  &e.  kill  and  mnrder  the  nid  Joseph 
Crowther,  because  he,  the  plaintiff,  surrendered  him- 
self at  the  Justice  Hall  aforesaid,  was  tried  by  a 
proper  jury,  who  found  him  not  goilty,  whereupon 
it  was  b:r  the  Court  a^ndged  that  the  plaintiff  of 
the  premises  in  the  indictment  be  discharged  and  go 
without  day,  as  by  record  will  appear,  &c. 

To  this  replication  the  defencnnta  demnired,  al- 
leging as  ground,  that  they  were  not  estopped  by  the 
rndict  ot  acquittal  and  record  in  the  replintion 
moationed,  they  having  been  no  parties  or  privies  to 
the  prosecution  of  the  indictment  mentioned  in  the 
ylea. 

Joinder  in  demurrer. 

The  plaintiff's  points,  as  delivered,  were — that  the 
plea  u  bad  in  substance  inasmnoh  as  it  does  not  an- 
swer the  gist  or  the  whole  of  the  libellous  matter  set 
forth  in  the  declaratibn ;  also  that  the  rapHeation  tb 
the  plea  is  good,  on  the  grounds  that  when  s  person 
has  once  been  acquitted  of  an  offence  in  due  course 
of  law,  no  one  can  be  permitted  to  aver  that  such 
person  was  guilty  of  the  offence  of  which  he  was  so 
acquitted.  That  the  olqeetion  that  the  defendants  are 
not  parties  or  privies  to  the  record  of  the  plaintiff's 
ae^ttal  is  either  not  well  founded  or  luu  no  appli- 
cation to  a  criminal  case. 

The  deiendants'  points,  as  deUvered,  were — HaiA 
we  libel  resolves  itaelf  into  a  charge  of  murder. 
That  there  are  no  dtgretM  in  murder.  That  there 
is  no  such  thing  known  to  the  law  as  a  yWr  murder. 
That  there  can  be  no  such  distinctions  as  a  fair  or  a 
Xoul  deed  where  it  ends  fatally.  That  it  is  no  good  re- 
plication to  set  up  by  way  of  estoppel  the  alleged 
accjnittal  in  a  criminal  court,  to  a  prosecution  in 
which  the  defendants  were  neither  parties  nor  pri- 
vies. That  the  verdict  and  judgment  relied  on  by 
^e  replication  were  "  reM  Inter  allot  acta,"  andean 
form  no  ground  of  estoppel. 

Pimeoek,  Q.  C.  and  Cowlmg,  in  support  of  the 
damaner.  [The  judgment  renders  it  unnecessary 
to  state  the  arguments  urged  to  shet^  that  the  repli- 
cation was  bad,  the  Court  desiring  attention  to  be 
directed  to  the  sufficiency  of  the  plea ;  the  following 


I  and  authorities  on  the  point  of  the  replication 
were  cited:  Baiter's  N.P.  245 ;  Stsrkie, 277 ;  Eng- 
Ismdr.  Burke,  3  Esp.  80;  Cookt  ▼.  Field,  3  Esp. 
135:  Giieon  v.  McCarthy,  Cas.  Temp.  Hardwick, 
31I.J(a) — As  to  the  plea,  it  is  said  tlie  plea  is  bad  as 
not  answering  the  whde  declaration,  because 
it  says  the  plaintiff  was  guilty  of  murder,  while  the 
declaration  says  that  he'Was  not  only  guilty  of  mur- 
der, bat  of  something  more,  that  is  to  say,  "  that 
the  counsel  for  the  prosecudon  were  in  possession  of 
a  damning  piece  of  evidence,  namely,  that  the  pri- 
soner had  spent  nearly  the  whole  night  immediately 
preceding  the  duel  in  practising  pistol-firinp."  The 
latter  pert  of  the  charge  is  dearl^  matter  of  evidence 
to  shew  that  the  plaintiff  was  guilty  of  mnrder.  The 
Court  cannot  try  whether  the  duel  was  fair  or  not, 
Siwpose  a  man  said  "  I  have  murdered  a  man,  but 
I  ma  it  in  a  fair  and  honourable  manner,"  surely  the 
Conrt  would  not  try  that  question  ?  [Maulb,  J. 
-'You  lay  that  in  criminal  suits  there  are  not  several 
degrees  of  the  same  crime.  That  ma^  be  true,  but 
a  man  may  be  guilty  of  libel  for  imputing  dishonour- 
able conaact  to  anothn,  though  it  does  not 
amount  to  a  violation  of  the  criminal  law.  Suppose 
that  in  a  libel  you  impute  some  disgraceful 
Matter  to  a  man  which  is  not  cognizable  by  the 
criminal  courts,  but  add  to  it  something  of  which 
those  courts  may  take  cognizance.  To  justify  such  a 
libel,  you  must  justify  the  whole.  If  a  man  were 
diaiged  with  an  assault,  and  it  were  added  that  he 
eommitted  the  assault  in  a  treacherous  and  cowardly 
manner,  the  latter  part  of  the  charge  would  be  a 
libel,  but  not  tbo  less  so  because  it  accompanied  a 
criminal  charge.  [Jervis,  CJ. — ^The  issue  here  is 
aot  mnrder  or  no  murder,  but  libel  or  no  libel.]  Is 
Biarder  a  worse  crime,  in  contemplation  of  law,  be- 
the  murderer  sat  up  all  night  practising  with 


(a)  For  the  banaflt  of  thoM  who  may  wish  to  ioqoire 
into  this  wibieot  wa  add  the  foUowiag  fist  of  aathontie* 
which  woola  hava  baea  oited  by  coonael  for  plaintiir  in 
sopport  of  tbo  replication  if  ha  had  bean  callad  on  to 
mainUin  it:— 2  Smith  Lead.  Caa.  431;  Co.  Utt.  MOB, 
123b,  287  b, 332b;  Baoon'aahr.  "Pardon"  b;  duUiiuloH 
V.  Wilkint,  Uobart,  81 :  SearU  v.  WUliaau,  Bob.  S88 ; 
jUifhU  T.  Tkomlot,  1  B.  &  Aid.  467 :  Anutrofg  v.  UiU, 
KMling,  C.  J.  Brp.  SS;  Staanforde;  P.  Crown,  106; 
DtaiUe,  Crim.  Pleading,  134;  ^er,  236  b;  Pttlton,  Dt 
Poet  Stfit,  Ul,  156, 161, 14S|  Bauer's  N.F.  24U ;  &».  v. 
JBwUwoa,  1 1«aoh,  186 ;  Smit  t.  2Wirty«,  3  Mod.  194; 
X.  T.  Jtodu,  1  Laaob,  134;  Hawkina  P.  C.  Caaai,  Appeal, 
"  Mimla,"  4  Bl.  Cora.  IM^;  2  UaU,  366  A  304;  Brooke, 
Appcal,122. 


theinstmmentsbamaileaaaof.  TfaAtftotismetaly 
evidence  of  sn  intent  to  murder.  [Maulk,  J. — 
Malice  is  an  essential  in(;redient  in  the  charge  of 
murder ;  there  may  be,  in  foct,  a  great  deal  more 
malice  than  is  necessary ;  and  when  that  is  alleged, 
it  must  be  mentioned  in  justification.  [Jckvis,  J.C. 
— The  laudable  object  of  the  author  of  this  artide 
was  to  discourage  duelling.  It  would  be  a  lamentable 
thing  in  us  to  hold  that  it  was  no  aggiaration  of  the 
practice  he  has  so  well  reprdiended  that  the  offender 
sat  up  all  night  practiriac  with  pistols.  TALrooan,  J. 
— Suppose  be  bad  secretly  drawn  the  charge  fiom  his 
adverssry's  pistol,  that  would  not  have  been,  legally 
speaking,  a  murder  more  than  this ;  but  would  it  not 
have  been  matter  of  aggravation  ?]  We  do  not  in- 
quire whether  a  prize-qchter  has  been  loerioasly 
trained  or  not.  [Madli,  J. — No;  but  we  do 
whether  or  not  he  hdd  in  h^  hand  a  piece  of  lead  to 
make  his  bloWs  the  heavier.  This  is  a  question  of 
quantity ;  yon  put  a  great  deal  of  malice  inyour  libel, 
and  you  justify  only  a  small  portion  of  it.  That  is 
not  sufficient.  J  If  we  prove  a  malicious  motive,  the 
Court  vrill  not  inquire  whether  the  motive  was  very 
malidoos  or  not.  There  cannot  legally  be  degrees 
in  murder.  [Mavli,  J.— Ilien  Daniel  Goode  or 
Greenacre  were  not  more  malicions  than  one  who, 
having  received  a  personal  insult,  or  hearing  that  a 
gross  insult  has  been  offered  to  a  female  relative, 
challenges  the  offender,  and  has  the  misfortune  to 
kill  him?]  Inlaw  it  makes  no  difoence.  [Madli, 
J.— Suppose  your  libel  said  in  terms,  "The  plaintiff 
is  a  duellist,  and  not  only  so,  but  he  has  fought 
several  duels  in  a  malidaus,  spiteful,  and  nngentle- 
manly  manner," — woald  not  this  be  an  aggravation  of 
the  charge  that  he  was  a  duellist,  and  womd  it  justify 
the  libel  that  he  had  fonght  a  duel  in  which  he 
killed  his  adversary?]  The  Court  Cannot  inquire 
whether  a  duel  has  been  fought  fairiv  or  not,  nor 
whether  a  murder  has  been  eommittea  in  a  gentle- 
manly manner  or  otherwise.  [HavI*,  J. — Every 
one  knows  time  is  a  great  difference  in  these  cases ; 
that  persons  are  sometimes  conricted  of  murder, 
and  yet,  vrith  the  concurrence  of  all  the 
world,  the  extreme  penalty  of  the  law  is  not 
always  executed  upon  them.  No  one  says  that 
the  Ftench  law  is  not  fit  for  a  civilised  people,  be- 
cause it  allows  of  verdicts  of  murder  with  extenuating 
circumstances.]  Suppose  the  libel  to  have  been  that 
the  plaintiff  committed  an  ungentlemanlike  murder, 
conld  the  judge  leave  it  to  the  jury  to  say  whether 
the  murder  was  ungentlemanlike  ?  [Janvis,  C  J.'^ 
If  the  libel  said  that  the  plaintiff  watched  behind  a 
hedge,  enticed  his  adversary  there  under  false  pre- 
tences, and  then  rushed  out  and  stabbed  him  in  the 
back,  the  judge  on  a  trial  for  the  libel  might  surely 
leave  all  those  facts  to  the  jury  ?]  Peacock  referred 
to  the  marginal  note  in  Hunt  r.  Bell,  1  Bing.  1. 
[Haulk,  J. — ^The  declaration  here  does  not  state 
tiiat  the  vocation  of  the  plaintiff  was  that  of  a 
duellist,  and  that,  by  reason  of  the  libel,  he  was 
prevented  from  keeping  the  fine  company  necessary 
for  tiie  pursuit  of  nis  vocation.  TALrouno,  J. — 
Surely  the  case  of  OreviUe  v.  Ckapmtm,  5  Bing. 
731,  disposes  of  that  point.  Jsavis,  CJ.— In 
that  case  they  were  boond  to  jastily  the  words 
"infernal  robbery."]  I  say  that  if  a  person 
be  proved  guilty  of  an  illegal  act,  such  as  murder  or 
treason,  the  Court  cannot  inquire  in  an  action  for 
libel  whether  it  was  done  unfairly  or  not.  By  enter- 
ing into  a  question  whether  a  duel  was  fought  fiirly 
or  not,  the  Court  would  hold  out  to  the  world  that 
a  duel  might  be  conducted  in  a  bir  and  proper 


/>.  Z>.  KeoHe  (with  him  Quoin),  oontriu  There 
can  hardly  be  anything  added  to  what  has  fidlen 
from  the  Court  respecting  the  plea.  If  the  plea  is 
bad,  it  will  not  be  necessary  to  argue  the  points  on 
the  replication. 

Jebvis,  C.J. — The  coarse  this  case  has  taken 
renders  it  unnecessarr  for  us  to  express  any  opinion 
as  to  the  validity  or  the  replication,  altbongb  the 
Court  has  an  opinion  on  that  subject  (much  fortified 
by  the  form  of  a  plea  of  autre  fou  ocyntf),  because 
the  plea  professes  to  justify  the  whole  of  the  libel,  and 
it  does  not  give  a  full  answer  to  it.  The  oireom- 
stance  of  the  libel  is  that  the  plaintiff  committed  a 
murder  under  circumstances  of  great  atgravation  ; 
but  the  justification  is  tiiat  he  committed  simple 
murder.  It  cannot  be  said  by  the  defendants  tost 
in  this  case  it  makes  no  difierence  whether  the 
mnrder  was  committed  under  one  state  of  cirenm- 
Btances  or  another,  because  in  the  libel  itself  it  is 
said  that  "  it  was  underatood  that  the  counsel  for 
the  prosecution  were  in  possession  of  a  damning 
pieoe  of  evidence,"  and  then  a  drcumstance 
IS  mentioned  to  shew  that  there  was  not  only 
malice  conducing  to  the  death  of  the.  deceased, 
but  that  his  murder  was  in  the  contemplation 
of  tiie  party  who  caused  it,  I  think  we  should 
be  doing  a  serious  injury  to  public  morals  if 
we  were  to  hold  that  it  makes  no  difference  in 
pubHc  estimation  whether  a  duel  has  been  fonght 
foirly  or  nnfairiy.  It  is  true  it  would  never  do  for 
the  Court  to  countenance  any  snch  distinction  on  a 
trial  for  mnrder  by  duelling;  but  to  say  on  a  trial  I 


for  Ubdthat  the  naUiovri]liMt,i»avcry  diffiuent 
natter.  When  the  issue  is  murder^  the  Court 
will  not  enter  into  such  a  qnestidn ;  but  when 
the  iasne  is  libel,  so  long  as  tiiere  aredrcnm-' 
stances  which  are  circumstances  of  aggnsvalion'  ia 
the  public  mind,  they  must  form  part  of  the  inqmry 
before  the  Court.  If  not,  tills  will  foMow,  that 
after  a  man  Has  been  tried  for  a  murderwhich  he  has 
unfortunately  committed  in  a  duel,  ^on  may  use  any 
terms  detractive  of  his  "conduct"  m  reniect  of  i4 
and  he  can  have  no  redress  for  the  opprobrium  v^ 
justiy  cast  upon  him.  I  do  not  tidnk  the  Court  will' 
lay  down  or  be  governed  by  such  a  principle,  and 
therefore  because  the  plea  professes  to  jostify  the 
whole  libel,  and  does  not  do  so,  I  think  me  p'""*** 
is  entitled  to  judgment. 

Maclb,  J. — I  am  of  the  SMne  opinion.    I  think 
when  an  action  is  brought  for  a  hbel,  the  defendant> 
to  make  good  a  plea  of  justiflcatioo,  must  ^ustifr 
evervthing  in  the  libel  injurious  to  the  plaintiff.    W 
he  charges  several  crimes,  they  mnst  all  be  justified  ; 
if  he  charges  that  a  crime  was  committed  m  a  par- ' 
ticular  manner,  he  must  justify  that  it  was  committed 
in  that  particular  manner ;  ajortiori,  if  he  committed 
the  crime  with  circumstances  of  aggravation,  he 
must  justify  those  aggravating  drcumstenoSs ;  be- 
cause, altiiougb,  as  in  the  present  case,  the  charge  of' 
practising  wiui  pistols  tiie  night  before  will  not  nudca ' 
the  murder,  legallv  speaiking,  a  different  murder,  yet' 
it  will  make  the  libel  a  Afferent  libel.    It  is  qoUe  s ' 
fallacy  to  say  that  this  Kbel  only  imputes  that  the 
plaintiff  committed  a  murder;  if  it  imputed  nothfag 
but  that,  it  would  have  been  sntSdent  to  allege,  vritS 
proper  identification,  that  the  plaintiff  had  committed 
a  murder ;  but  it  states  a  ^leat  deal  more  than  that; 
and  if  it  states  more  which  is  iqjnrions  as  to  the 
plaintiff's  character,  on  every  prindple  of  law  and 
justice,  that  mnst  be  justified  as  well  as  the  rest   It 
does  not  foUow  that  because  a  man  has  done  a  thing, ' 
joa  may  charge  it  to  have  been  done  in  any  way  Ae' 
imagination  can  suggest.    It  might  as  well  be  said ' 
that,  if  the  libel  bad  diBr|ed  the  aggravating  cir- 
cumstances alone,  and  nothiac  else^  such  a  libel  need 
not  be  justified.    There  is  noadng  in  the  plea  which ' 
shews  any  pretence  for  saying  that  the  plaintiff 
spent  the  whole  night  preceding  tiie  duel  in  piactis- 
in|;  pistol-firing,  or  that  the  prosecuting  counsel  had 
evidence  of  it  in  their  possession.    Then,  supposing . 
that  not  to  be  tme-^if  it  has  been  chaned  as  a 
damning  piece  of  evidence — it  vnrald  be  a  thin^  cal-- 
culatsd  to  make  persons  think  worse  of  the  plaintiff, 
and  for  which  he  coold  maintain  aq  action ;  and,  tf 
so,  it  must  be  justified,  and  not-  the  less  beeanae'  U 
is  accompanied  by  something  else. 

CaisswsLL,  J. — I  am  of  opinion  this  idea  does 
not  justify  the  whole  libel.  For  a  time  something 
struck  me  in  the  argument  that  the  drcumstance 
described  as  a  damning  tact  was  merely  evidence  to' 
prove  the  prindpal  offence  imputed— namely,  the 
crime  of  murder,  and,  therrfore,  that  it  was  sub- 
stantially justified;  but  on  cMisideration — I  think 
that  it  is  not  so,  and  that  it  must  be  treated  as  a 
separate  matter.  Suppose  the  Ubd  to  have  been- 
that  the  plaintiff  got  into  a  quarrd,  and  gave  or  ao-> 
cepted  a  challenge,  but  that  he  sat  up  aU  the  night - 
before  practising  pistol  firing  for  that  purpose;  it 
would  be  difficult  to  say  that  that  would  not  be  a 
libel  tending  to  disparage  his  dunacter,  and  is  it  leas 
so  becanse  you  have  added  to  that,  that  after  he  had 
done  so  he  went  out  and  murdered  his  opponent  ? 

TALroCRD,  J. — If  Mr.  Peacock's  argument  pre-: 
vdled,  the  result  must  be  that  if  any  person  com- 
mitted an  offence  against  the  law,  he  would  be 
placed  out  of  the  protection  of  the  law  as  to  any' 
imputation  respecting  the  oifooce.  No  one  can' 
doubt  that,  in  the  mind  of  the  vrritar  of  this  article 
at  least,  tiie  drcumstances  mentioned  did  make  a 
oonddwable  difforence  in  tlie  case,  because  he  in- 
tradnoes  the  case  by  describing  it  as  "a  remaricable 
trial."  He  then  speidcs  of  this  circumstance  as  a' 
damning  piece  of  eridenoe;"  and  adds  that,  al- 
though no  evidence  was  given  of  it  "the  case 
looked  blade  enough"  without  it.  It  is  quite  evi- 
dent, therefore,  that  it  did  appear  to  the  writer  of 
the  article  aa  a  drcnmstanoe  of  considerable  agna- 
vation ;  and  as  I  think  also  that  it  was  so,  and  that 
it  ought  to  have  been  justified,  I  am  of  opinion  that 
the  plaintiff  is  entitied  to  our  judgment. 

Judgment  for  the  plaintiff. 


Satwriay,  June  14. 
Laubbbt  ■>.  Smith.  ' 
Intolwnt—Detcription  <if  creditor  in  leheduh 
I  Sr  2  Viet.  e.  110. 
ffthe  imotvent  knowi  the  name  qf  the  payee  or 
holder  of  a  neyotiable  inttrument  at  the  time  qf 
hit,  the  tntohent'i,  aeeeptance,  he  thould  inttrt 
it  in  hi*  tehedule,  although  filed  tome  time  tub- 
tepienlly :  and  if  he  doe*  not,  the  diteharge 
under  the  Jntohent  Act  it  inoperative  at  againit  ■ 
the  claim  qfiueh  payee  or  holder. 
Action  by  plaintiff,  the  payee,  upon  a  bill  of  ex- 
change, drawn  by  John  Simons  upon  and  accepted 
by  the  defendant. 
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COMMON  MUCH. 


Be*  of  disdiirgB  nato  the  Imolviiit  Dabtoai' 


It  app«ired  at  the  trial,  that  the  bill  of  ezchkngs 
wai  maae  payable  to  the  plaiatiff,  that  it  wu  taken 
by  the  pluntifTs  clerk  to  the  defendant  fo'  aooeiit- 
■neBt  Mtnmed  to  him  accepted,  and  thi^  it  had  nerar 
been  out  of  the  plaintiff's  poaseanon.  The  bill  of 
BMebtagB  was  mentioned  in  the  tdiednle  of  the  de- 
<wv'*^  filed  in  the  Inacdvent  Cooit,  and  tiia  anuMnt 
vad  the  name  of  the  dmrar,  John  Simons,  properiy 
staled,  bat  the  name  of  the  plaintiff  ai  payee  was 
not  mentaoned,  nor  was  it  stated  that  the  name  of  the 
bidder  was  unknown.  It  was  objected  that  the 
name  of  the  pbuntiff,  as  payee,  not  baing  mentioned 
in  the  schedule,  the  defeadaat  was  not  discfaaried 
from  this  debt  as  against  the  plaintiff  by  the  1  &  2 
Vict.  c.  110,  s.  75,  and  the  jndge  bemg  of  that 
Oi^iion,  the  verdict  was  taken  for  the  idaintiff. 

▲  role  lUSt  was  afterwards  obtained  to  set  aside 
fte  verdict  and  enter  it  for  the  defendant. 

PAqMon  shewed  cause. — If  the  bill  had  been  wf. 
•Ue  to  the  order  of  the  dtawcr,  the  defendant  micfat 
not  have  bean  bound  to  find  out  who  was  the  holder, 
and  insert  his  name  in  his  sdiednle  in  the  Insolvent 
Conrt.  Bnt  here  the  plaintiff  was  the  payee  on  the 
£we  of  the  bill,  and  the  contract  was  to  pay  him, 
«ui  he  was  the  person  to  sne  npon  the  instroment. 
The  driendant  must  have  known  the  plaintiff's 
name,  and  that  he,  at  the  time  of  the  acoeptaaee, 
was  the  holder,  and  should  have  insoted  his  aame 
in  his  schedule,  and  by  the  omission  the  plaintiff 
had  no  notioe  of  the  vesting  order,  or  of  the  da- 
frmlaiil'ii  being  brou^t up  to  pass  his  ^mminatioa. 
(1  ft  2  Vict  e.  110,  ss.  71,  72.)  The  cases  of  Rent* 
T,  Jjamiert,  4  B.  &  C.  2U;  Leieu  v.  Mton,  A 
G.  &P.  322;  Boyclell  v.  ChammuvM,  2  M.  &  W. 
483;  Btck  v.  Beverlep,  11  M.  &  W.  845;  and 
Oiylet  V.  Blor*,  14  M.  &  W.  387,  were  then  re- 
f«md  to.  In  PugA  v.  Hookham,  5  C.  &  F.  376,  it 
WM  held  by  TindiJ,  C.J.  that  if  an  insolvent  knows 
to  iriiem  a  bill  of  exchange  bad  been  indorsed  some 
time  before,  he  is  bound  to  give  notice  to  that  per- 
■on,  although  he  cannot  tell  whether  he  continnes 
to  be  holder  at  the  time  of  the  filing  of  his  schedule. 
Xbe  7  Geo.  4,  o.  57,  s.  46,  npon  which  that  was 
decided,  is  in  every  material  respect  identical  with 
Hie  1  &  2  Vict,  c  110,  s.  69,  and  that  case  is  an  ex. 
ticim  authority  in  favoor  of  the  plaintiff. 

UmteUn*  for  the  defendant,  in  support  of  the 
ndo, — All  the  cases  cited,  with  the  exception  of 
Sli^h  V.  Hooklumi,  have  little  bearing  upon  the 
point.  The  question  is,  did  the  defendant  know 
tlie  plaintiff  to  be  the  holder  at  the  time  of  the  ad- 
judication ?  "Hie  defendant  knew  the  plaintiff  once 
to  be  the  holder  of  the  bill;  bnt,  being  a  negotiable 
iasfarament,  he  might  fairly  believe  tii^  the  plaintiff 
bad  indorsed  it  away.  And  then,  if  the  holder  was 
adCBOwn  to  him,  hie  was  not  bound  to  insert  the 
name  in  the  schedule.  But  here  the  insolvent  being 
Mram  to  the  truth  of  his  sehednle,  it  should  be  taken 
tiiat  he  believed  that  the  plaintiff  had  parted  with 
die  bill  to  Simons,  and  that  Simons  was  the  holder 
at  tiie  time  of  filing  the  schedule.  Sec.  93,  which 
expreasly  diseharges  dd>ton  where  there  are  errors 
in  the  actual  amount  of  the  debt  mentioned  in  the 
achedole  without  culpable  ncxlif^ce,  or  fraud,  or 
•fil  intention  on  the  part  of  prisoners,  shews  that 
ilio  description  to  be  inserted  m  the  schedule  is  not 
to  be  construed  with  minute  accuracy.  It  is  sub- 
mitted, therefore,  that  the  defendant  was  discharged 
from  this  debt  as  against  the  plaintiff. 

Jaavig,  C.J. — I  am  of  opinion  that  this  rule 
tmfjbt  to  be  discharged.  It  is  not  necessary  to  de- 
cide whether  a  description  of  a  negodable  instru- 
msdt  in  the  schedule  would  be  sufficient,  although 
it  were  not  an  exactly  accurate  setting  forth 
of  it,  or  whether  it  would  be  sufficient  to  men 
tioB  tiie  name  of  the  maker  of  a  bill  of  ex- 
diaage  without  stating  that  of  the  payee ;  because, 
even  assuming  the  bill  of  exchange  to  have  been 
pnperly  stated  here  in  the  schedule,  the  iosolvoit 
IS  not  discharged  as  against  the  plaintiff.  Sec.  75 
enacts  that  the  prisoner  shall  be  discharged  bom 
emtoij,  and  entitled  to  the  benefit  of  the  Act  as  to 
the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  the  vesting  oider  from  soeh 
psiaoner  to  the  sevwal  persons  named  in  his  sehe- 
dule  as  creditors,  and  as  to  the  claims  of  all  other 
person*  not  known  to  the  prisoner  at  the  time  of 
such  adjudication,  who  may  be  indorsees  or  holders 
of  any  negotiable  security  set  forth  in  the  schedule. 
Tlie  question  is,  on  whom  does  the  burden  of  prOof 
lie  of  want  of  knowledge  of  the  name  of  ^e  holder 
of  a  negotiable  secarity .'  The  present  plaintiff  dteers 
that  at  one  time  the  defendant  knew  who  was  the 
than  holder  of  this  bilL  How  does  the  defendant 
gat  lid  of  that  fact?  Notatall.  The  case  of />KjrA 
T.  Hookham  is  an  expteaa  authority  that  the  defend- 
ant should  have  named  the  plaintiff  in  his  schedule, 
if  he  wished  to  be  discharged  firom  the  debt  as 
against  him. 

Maulb,  J.— I  agree  that  the  discharge  of  the  de- 
fendant, imder  the  Insolvent  Act,  was  inoperative 
with  raspect  to  the  claim  of  the  plaintiff.  The  spirit 
of  the  Insolvent  Act  is,  that  prisoners  for  debt  should 


bediselunved;  bat  as  a  esndiiMm  it  is  eoaeted  that 
they  mast  name  aH  penons,  who  daim  te  be  credi- 
tors, aad  daaeribe  the  debt*  in  tiie  scbedaie  fhim 
which  they  petitiaa  to  be  diaobargad.  It  may ' 
pSD  in  the  case  of  negotiafal*  instramsnta,  that 
insolvent  dos*  not  know  the  nam«  of  the  hinder; 
bat  it  does  not  toBow  that  he  cannot  pvv  soaie 
deactiytion,  bat  in  so  fsr  as  be  can  daaeribe  the  cre- 
ditor be  ought  to  do  so.  He  is  to  give  (sac.  69)  a* 
fall  and  tine  a  deooiptaon  of  all  debts  doe,  or  fnm- 
ing  dne,  ud  of  all  penons  to  whom  he  shall  be  in- 
drated  aa  he  can  give.  We  might  itj,  that  the  Act 
requires  the  names  of  the  holiun  of  negotiable  se- 
curities to  be  inserted  in  the  schedule,  if  the  laaoU 
veot  knows  them,  and  if  not,  then  he  should  de- 
scribe tiis  party  as  holder,  and  his  name  unknowa. 
If  the  name  of  the  holder  is  known  the  insolvent  can 
mention  it  as  well  aa  that  of  any  other  creditor,  and 
then  such  holder  would  have  notice  of  the  petition, 
and  an  opportunity  of  saying  why  the  insolvaat 
shoald  not  be  discharged.  Bat,  however,  we  may 
decide  this  point,  enoogh  appears  in  the  case  to 
shew  that  the  defendant  Is  not  disohaifcd  from  the 
debt  of  the  plaintiff.  Ptigk  v.  Hookham  is  an  ex- 
press authority,  and  I  think  that  case  was  correctly 
decided.  It  does  not  appear  to  have  been  questioned ; 
and  if  the  matter  were  new  I  should  be  disposed  to 
think  that  the  description  in  this  schedule  would  not 
do ;  bnt  that  authonty  is  supported  by  good  reason. 
Cbbsswbli,  and  TAi,pounn,  JJ.  concurred. 

Rult  dinhargtd. 

BUBIFKSS  OF  THE  WBEK. 
Tkwiai,  Jmrnt  U. 
Wiuxixs  e.  Thi  Loans  OoiotuaiavaBS  ov  raa  Aaia- 
K^iTT. — Tbis  wu  a  ral«m«i  to  set  aside  awrit  of  tammoes 
and  t^  aerrice  on  Capt.  Milnea.  Boebuek  aad  BgUt, 
Serjt.  shewed  cwua,  and  Crmcdtr  and  Jf.  SmM  mpported 
the  rule.  0»r,  adt.  nU. 

PHin,  Jtmt  IS. 
The  Conri  to-day  took  the  •peeial  paper. 
Ti»rjmm  e.  BiAOXWOOO.— Xha  CoDit  wM  nyttiM  the 

r eater  part  of  the  day  with  the  argnmsuts  in  this  case, 
ftill  report  is  giTen  tupra. 

Thoxfsox  v.  HowAaTH. — This  was  a  special  case  etated 
for  the  opimon  of  this  Court,  the  question  being,  whether 
the  private  creditors  of  the  aetaary  of  a  saTings'  bank, 
who  died  indebted  in  a  large  sum  to  tlu  tnisteaa  of  the 
bank,  were  entitled  to  payment  before  tka  aUims  of  the 
depositors  in  the  bank  were  satisfled.  Comtiiw  argned  the 
case  for  the  plaintiff.  Crovtpt^m,  for  the  defendant,  was 
not  called  upon.  The  case  will  be  reported  next  week. 
Judgment /or  tite  d^endatd. 
AsLST  e.  I>u.i. — The  Ooort  dalivend  judgmest  in  this 
case,  making  the  JSwt*  ab*6UtU, 

SatundoM^  Jiuu  14. 
Hnov  p.  HxTie. — Hendanon  moved  for  a  diitritifftu  to 
oonipel  an  appearanoe.  S^fiued. 

Oeii<BT  e.  BoBBBTB. — T^eedJkam  shewed  oaose  against  a 
rale  for  judgment  as  in  case  of  a  nonsoit,  P.  Smith  and 
Smnurd  ^>pear«d  for  sereral  .defendants. 

Feremffyrf  undfrtaking  to  Wig  at  the  fint  tUiingt  <b 

Uiduulmat  Term. 

Ceors  V,  BsAi-B. — BramwtU  and  WUUt  shewed  caose 

against  a  mle  tttn  for  a  new  trial,  on  the  grontid  that  the 

verdiot  was  against  the  evidence  {  and  W.  S.  WtUwn  and 

Sttft  siqiporWd  the  nile.  SuU  ditehatytd. 

Hiu,  e.  SroBB.— ^I<s,  Sarit.  skewed  oanse  sf  aiast  a 
rale  to  review  the  taxation.  WiUti  appeared  to  support 
the  role.  Side  aiaoiittt. 

Mondan,  Junt  16. 
Honrre.  Hon.-^I:<«««r  prayed  the  Conrt  to  allow  the 
rale  in  this  case,  n^  17  Law  T.  167,  to  1)e  oonditioiiiilly  varied. 
Notice  to  the  attorn^  on  the  other  side  that  this  «»pUoa. 
tion  would  be  made  to-day  was  duly  served,  and  ha  inti. 
mated  an  intention  to  oppose  it.  I  propose  asking  that  this 
jadgmant  be  set  aside,  and  that  the  defendant  be  given  till 
Friday  to  pay  the  money  into  Court.  Ho  is  ready  to  pay 
all  costs  aotaally  incnrmd.  In  aakigg  this  the  defendant 
throws  himself  on  the  mercy  of  the  Court.  Of  the  two  the 
plaintiff  will  obtain  an  advantage  bv  this  motion,  for  if  be 
proceeds  and  casta  the  defendut  into  prison  he  will  obtain 
nothing,  while  he  losee  both  debt  and  costs.  The  defendant 
■boold  not  be  held  to  blame  becaiue  hia  witnesses  were  ac* 
oidentallv  absent.  [Jimns,  C.J.—'mt  rule  was  moved  on 
Wednesday,  and  yon  do  not  come  here  again  till  the  last 
day;  it  is  remarkable  that  all  and  every  step  taken  has  been 
wrong,  whilst  the  ds&ndant  has  gained  time  by  each  move. 
Maulb,  J.  —  At  chambere  I  could  not  see  whether 
the  endeaToura  were  honest  or  merely  to  gain  time ;  1 
saw,  howCTsr,  that  time  wasgained,  although  at  a  great 
expffiMe.  CRBsawBi.L,  J. — There  are  difficulties  almost 
insuperable  in  what  yon  seek.  Yon  are  asking  for  a  new 
trial,  the  rule  to  be  drawn  up  in  vocation,  returnable 
before  ajodge  at  chambers.  Can  that  be  done  F]  I  feel 
the  diffloolty,  bnt  by  arrangement  of  the  Conrt  it  may  be 
done ;  it  would  only  be  necessary  to  delegate  power  to  a 
jndge  in  chambers  for  this  purpose,  or  the  rule  may  be 
made  returnable  here  to-morrow.  Jbkvtb,  C.  J, — It  is 
hard  that  you  should  comp^  the  plaintiff  to  come  here 
and  argue  a  rule  at  only  a  day's  noQoe,the  default  being 
yours.    Maclb,J. — Wocaiinotdo  anytluogofthekind. 

Buit  nfttted. 
Doe  dem.  Hcrcmnrsoir ».  Mvtm.—WoclUtl  moved  for 
an  order  for  the  discharge  of  the  defendant  from  im- 
prieoBmeDt  in  Tork  Castle,  groundhig  the  motion  on 
48  Geo,  3,  c.  123,  s.  1.  The  defendant  has  been  con- 
fined in  York  Caetle  for  three  years  upon  a  judguant 
against  him  in  an  action  of  ejectment.  Connsel 
being  instracted  to  oppose  this  motion,  it  is  not  neoeseary 
*"  -"  •*  * —  length  into  the  affldavita.    Notice  has  been 


thaaSadaWliaar 

tiaet.    The  diA  „ 

afO  if  h*  would  havw  doBS  osie  at  twe  tHaci  lifWa 
paid  the  pgrrhaae  money  or  raaoindad  the  eottiH  & 
question  u,  whether  the  Ooort  ean  impose  taa!  ^ 
are  no  aathoritifls  npon  tlie  pant.    [MAm;  l.-bt 
amiaartha  i^eotiaeat  wwaiatbiaesartf]    Wmlt-i 
aJndarit  says  CVxazt  ot  Commam  fleas  st  Tetta 
BytbsOouBS. — To*  mmt  take  a  rale.      Ssb^M 
I>ox  dni.  Koaaa  v.  Saova.— iVnsheeadaw^ 
a  rale  obtained  by  mUmter*  ia  thaa  case,  £ir  pi^, 
in  case  of  nonsuit.     It  waa  aa  aeliaB  of  ^Maat  'j 
partiea  were  uBeia  and  nephew.    Tbtitlmkaas- 
aSdavit  that  ha  oaeaptadtba  prasaises  atJeXmii 
snbjeot  of  the  aatian  Cor  more  Oan  t*e^;<aae 
whioh  time  ha  alesa^s  received  tha  reata.  ni^Kd. 
sent  notices  from  tiioe  to  tznie,  the  bet  wkftt 
Apr9  last,  to  the  defendanfa  tananta.   TUUma. 
qectanent  was  aervad  upon  him,  and  he,1igiaiBa 
a  mare  notice  each  aa  had  iMaa  aeatto  ttiaai^ 
regaidad  it,  aad  ha  waa  quite  naaware  thsaaai 
ejectment  had  lieeo  iinsiiiiiaaned.    [lCAi7ij,J4|t» 
tiff  and  dafandaot  are  teaaata  iacotnauii,Kiiai 
onats  tha  plainliiP-.-ia  that  ao?]    Yes.   IkMt 
whether  the  Court  win  change  the  poaesaa  S* 
davit  of  the  defendant  atatea  that  Inhaftpkiv 
to  tha  astiao.     rjaans.  O. J.— AVhy  shmU  lb  Imr 
aoMyeayoaraffldavitri     Ws  ahooid  ban  tt  !s» 
death  of  a  convict  in   van  XKemen's  lead,  ins  t^ 
cot  be  an  easy  matter,  if  this  be  not  isiiiiini  n  - 
the  CouBT.— The  rule  must  tie  djacharpdami 
defendant  appear  and  defend,  on  payiaMt  dimt 
aeqaent  to  the  denlaratina  with  those  crfttonJ! 

QufOL  V.  BuMrnmiamm^—Tigiitt  awod  kix>l 
ins  on  Hancock,  tha  pUnntifa  attoner,  to  in  k 
w»be  should  not  pay  to  tha  defendant  Uukssui 
ii;  tUs  oanse,  aad  of  the  reference  aad  svinl  bn 
cannot  well  ask  the  rale  against  any  parte  ■■<• 
raoord;  bet  aatha  attomay  fiarthepUalir  ta^ 
the  litfiradsnt.  it  is  sofaaaiMed  Ikat  Ihm  iiscMia 
the  Ooort  will  intarCsra  aad  make  him  pqr  «<!  i> 
preaented  that  ha  had  authority  to  ro  ob  vitt  ili  ■ 
for  tiie  assigneea,  whereas  it  tarned  out  tU  »» 
such  authority.  Mavi^  J.— Ton  nigU  ksn  a> 
aeo«ri^r  tat  ooata.  Jaana,  C.  J.— Toe  n?  n>  >* 
We  trill  hear  wlMt  tha  other  aide  has  to  isy  is  litio 

Itim 

Fiauu.  aad  AjroTwaa  e.  Civur  ui  i^- 
Tbis  waa  aa  appeal  from  the  decision  of  tbs  i>4>/* 
County  Court  of  Poola.  the  qooationbeisf  <«»*• 
of  LimitationB.  VdaU  was  heard  far  >»  iff"* 
Banttti  and  W'aUt.  Tor  the  reapoadeal.  B>aerii> 
having  poww  nnder  the  statota  to  pnfim^»i^ 
intimated  that  jndgaaent  ahould  be  ^^'^?T^' 

Hbuhax  e.  BtACBvrooD  and  A»ot«tt-**Jf5 
—In  this  case  an  apology  had  been  pnp««  ""7? 
not  satisfy  Captain  Helabam,  and  ws  ""^^i^Z 
wa  withdraw  every  impatatioa  on  hiat,  a'e'.^L.^ 
nent  with 
D.  D.  Keaiu. 


rsferenoe  to  the  piatol-<bs»»"STr 
M.— I  have  seen  the  apokCji^f"^ 
mend  Captain  Helkbam  to  aoooptit.  l*«f'23 
of  the  generous  feefibga  known  to  ■^'*  ju„b-i 
gentleman  who  is  believed  to  be  the  "■'^[^^ 
Captain  Helshamia  a  mavried  mas  vilk  '^iP. 
the  sake  of  the  latter,  he  Mt  boasd  «>  «*,|f  £ 
raotar  tram  tka  inmntation  cast  a|ioa  it  If.  <"  ^ 
Jbevib,  O.J.— Tha  defendwit  must  PV^ "rT 
tor  aa  between  attorney  and  client.  Or^  IZ^iZa 
Thb  Wm  LoKDow  BxttwiT  Cobwvt  i.  m  "S 
AMD  IfoBra-WaBMBW  Hiii.WiT  Coicrni-;^ 
Sent,  mentioned  this  caae  to  the  Co°^,!T7.a 
A,,Umd  bad  agreed  with  himtiat  it  ^^  J 

CoxPiKT.-In  this  caae  a  rale  h»;i,b«',5SS,r» 


tomorrow. 
Habshaix  e.  Thb  Tobk 


^u»i-Aji&. — Au  uus  case  a  ruiw  tI-j  lAihto'* 
former  day  for  aa  attachment  against  ""fjjy  ^ 
for  contempt  of  Court.  It  appears  li«t"*™^ 
oommenced  by  the  pbiatiff,  who  bad  o*J"^» 
servant,  to  recover  the  valna  of  a  PO'J^tJJ,  ifa*  i 
luggage,  which  had  Iwan  loet  upon  """''lJJ,  jw 
prove  his  case,  the  plaintiff  found  it  »o«"^  ^  » 
Lord  Adolpbus  Vane,  who  alone  cooM  W  , 
deUvary  of  this  luggage  into  the  <»"^  J»! 
pany.  A  person  wont  aoeordiMir  "J".*,* 
Lord  Adolphns,  and,  aa  his  kinWup  PJ?"^,» 
cabriolet  to  the  dooc,  attempted  to  k^? JSj,  iiii 
pcoM  ad  tettifieandttm,  whereupon  "^  ,!"?S«*'' 
'■You  be  damned;  I  shaU  not  BUfod.     i^.. 


said,  "Damn  you,  the  Conrt  and  sll-  8°tj^«P 
the  7th  of  July,  his  lordship  wrote »«.  «" JzLi,* 
ney,  stating  that  he  oooM  give  no  "■'^,^^0* 
poiiaaateaa.  To  tbi.  a  reply  wa.  «»Jft»^)» 
lordship  moat  attend  the  trial.  <™'",'!^di«* 
which  was  tha  day  before  the  tnJ  ?" '^m^V^ 
plwntiff  was  advised  by  counsel  that  «  «''™^£ii» 
safely  to  trial  unless  Lord  AdolphM  Va.«^fj,» 
deuce.  He  therefore  had  l«.J<''i]iL  M  "*'S 
poma,  and  he 
Affidarits  were 


togoatanyl  

dn^  sarved  oa  &»  plaintiff  of  this  appUoation .  [Mac  lb, 
J.— Does  the  statute  apply  to  ejeetanent  P]  Yea,  these  ia 
a  caae  which  shews  it  doss.  Sail,  for  tha  plaintiff.— The 
ejectment  in  tbia  caae  was  brought  to  reoovar  certain 
j  lands,  of  which  the  defendant  bad  possessed  himsidf  as 
j  buyer  without  baving  first  pud  the  purchase-money.  The 
^  plaintiff  obtmed  judgment  in  ejectment,  and  defendant 


iuereiore  nau  iu»  ,""^z:wA  na  si^T    i 

i:.mii'i^2r«ss^.j5i 

tnoae  upon  which  the  rule  nit  '"'""Sjto  '^  ^  ' 
negatived  the  use  of  language  ■h"*?'"^  Jwi"''.'!!  ! 
and  aUted  that  he  thought  the  "^f^'^iMti^l 
placed  by  the  process  server  on  in  e^r^-is' 
the  ground,  waa  no  more  than  a  '^^'tM'*^ 
had  received  before  in  the  m*"?' ''.  teto  k«*S  ! 
envelope.    Peoeccit,  Q.C.  and  ¥j'~L^Kfa^X 
and  Hon.  G.  Snmm,  for  plaintifl,  •"*  "^  *^ 
and  tha  Conrt  discharged  the  role,  00  iM«^,oi<jf  | 

lordship  had  eabotuaUy  purged  ""IS^Vub  pi*? 
though  he  might  be  liable  to  an  acUoa  ^^l£u»^ 

not  attending  on  his  safpooo-  ...giix"^ 

Bast  A»8i,iAir  Baiiwat  Oo^'^ 'j^  tb«  "jJ 

TUB  BaUWAT  C01t»A»Y.— *«***!;'„ ooSji*'^ 

called  on,  intimated  that  he  o'^^P^'^  a  "'JT 
of  OhwAw,  0.0.  who  waa  at  the  umo  o«^  5j^»^ 

—Mor'" 

Wiuuns  e.  Tmi  Loans  OfSS^JiTttt  "f:*. 
BAMT.— The  CooB*  dettvered  j^?2ta»<"^ 

VA,„UB..HA.^2S*?^'^*"i5S!' 

to  compel  an  ^pearanee. 
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EXCHEQUER. 


BAIL  COURT. 


BAIL  COURT. 


ltewiox  «.  BiMoniiST.— JBi^fJM  moTtd  for  cotU  of 
ityiia  not  puMMdisf  to  Mai. 

Affliaml  t»  i»  amndti. 
t  Qasaoit, — Srtrtr  moni  to  obaac*  tha  nuna  of 
QOlaan  on  the  toll  of  kttomcn  to  tbii  of  Shield. 

inreos  «.  B»n»r— ClnwWii^  •h«ira4  a— i,  aad  JyiM, 
t,  ^naarcd  in  nppoTt  of  tfa*  ml*  <•>••'. 

OS  <{eM,  HopztvB  V.  Pkics. — ^StnrMiw  shewed  came 
net  •  role  niti  to  djechar^  a  rn]e  absolnte  for  a  new 
I  on  pa3mient  of  eoeta,  the  ooete  not  having  been  paid, 
■w,  oontzL  X*lt  oieoMe. 

BB  Baec  Airsuuf  Rui>wat  Comrirt  n.  In  £unur 
UTiu  BaiLwiT  CoHriirT. — ^AwmmU  and  WlutUr 
ved  oauee,  and  Cnttd«r  and  JlOfitU  rapported  a  nile 
to  aet  aside  the  interlocntoiT'  jodgment  dgned  on  the 
and  of  the  delirerjr  of  non-iaeoaUe  pleae. 

eet faotam to  U  mfUmn t  <nd  fktmikttmmiit  tf 
i]ufUat«bf«et4dto  bt  vlemdtd  in  on*  vUa, 
CSIJOS  c.  SpuvaaXT.  — J>v(M,  Beiit.  ana  Ckarnoelc 
weA  cause  against  a  rale  atW  to  aet  aside  the  verdict 
enter  a  nonsmt,  obtained  on  the  gronnd  of  there  being 
•▼ideooe.  which  the  ondeteheriff  ought  to  hare  leA  to 
jorf .    jieeiftesi,  oonlr^  was  not  oallisd  npon. 

■wa  e.  'Sasz.—Judiumit  for  Iht  d^tniatU.  To  be 
acted. 


oovav  vw 

ported  bj  Finmicx  Bjiilzt  and  C.  J.  B.  Hsbtbut, 
Baqrs,  Bairisten.at-Law. 

BUSHraSfl  OF  THB  TnWL 

Tkmtiaf,  Jmm*  U. 
HB  AnoB>iT.OunAj.  c.  Ihi  Ij^sunt  Dock  Com. 
rx.  Port  hsari. 

Saturd^i  Junt  14. 
yon  Anomr-OairzaAit  e.  Th9  l/nmem  Dock  Cok- 
rr.  .4fyasMs/»  coa^iiiasrf. 

'.sBEn  c.  TtBM  Bamoii  m>  Exaiu  BiUiTat  Ook- 
rx.  Otr,  ait.  mil. 

Friiat,  Jum  13. 
?AxrM*  V.  Tn  BtinoL  sod  Exim  Sailwat  Cok. 
rx. — (To  be  mentioned  to-morrow.) 
(X9KET  e.  Llotd, — Prtntice  mored  for  a  nile  to  re- 
ad aa  order  of  Piatt,  3.  dated  ttui  MaT  last. 

lALh  e.  BonnfSOK. — Sirm4  moTsd  for  a  rale  to  shew 
ia«  why  the  smonnt  awarded  herein  should  not  be  paid 
.h  costs.  OratUed. 

PsAxs,  Administrator,  r.  Jaxxs  'WriMns.—Poitpmud. 
fnoHAK   e.    Bainow. —  Saiui   e.   Sua.  —  Okaimam 
ivad  for  a  rule  to  shew  cause  whj  the  outlawry  herein 
tnld  not  be  set  sssde  and  the  costs  paid. 

£uU  Ri«<  io  ut  a*idt  Us  outUuny,  tJu  diftndamt 

undtrriakiiu/  to  ul  qff  K  mui  qfUi  dtU  ^22,3602. 

reeocerfd  bif  kirn  ia  am  acfiou  affaitut  tk*  plaint^f 

in  thi»  Court  at  tlu  pi^xintiff  ^iouid  rteover  in  tluM 

aetiont. 
Hastst  c.  Towiis.  Sua  a.  Sua.— In  this  ease  a 
lie  had  been  obtained  oalUu  on  the  plaintiff  to 
lew  cause  why  a  verdict  shoou  not  be  entered  for 
le  defendsnt  on  the  sixth,  serenth,  and  eighth 
auee,  or  whr  the  plaintiff  shonld  not  be  nonsmted, 
urenant  to  leare  reserred.  The  aoUon  was  brought 
I  a  Ull  of  szehaoge,  the  plaintiff  suing  as  tha  indorses 
r  tlu  drawer,  the  defendant  beiofl  the  aoosptor.  The  6th 
ienwas,  that  the  aoceptauoe  was  obtained  by  fVaud,  and 
ithoat  consideration,  and  that  the  plaintiff  ws*  a  holder 
ithont  vahtable  consideration.  The  7th  plea  alleged  the 
one  fiuta,  and  Airtber,  that  the  plaintilf  had  notice  of 
le  firaod.  The  Sth  plea  alleged  the  same  fhots,  and  fbi' 
lar,  that  the  bill  was  indorsed,  and  the  plaintjifreoeiTed 
le  same  alter  it  beeaaie  due.  At  the  trial  the  jniy  were 
r  opinion  that  the  iraod  was  established,  and  the  judge 
ad  directed  the  jui^  that  it  wsa  the  dutr  of  the  defend- 
at  to  substantiate  his  plea  in  aJlits  branches,  both  as  to  the 
wid  and  also  the  want  of  consideration,  and  upon  that 
iling  a  Tsrdiet  was  retuiaed  for  tha  plaintiff,  with  leare 
laecTsd  to  the  deCudaat  to  mora  to  enter  a  verdict  for 
ijB  on  the  above-named  counts,  or  for  a  nonsuit.  JTinr. 
ard  (Jamer,  Q.C.  with  him),  now  shewed  cause.  He 
ited  Binghax  r.  Stanley,  2  Q.  B.  117 ;  Small  v.  Mt- 
•ood,  6  0.  &  F.  232,  338.  WiVtini,  Seijt.  and  Oroapton 
rere  not  csUed  upon.  Bv  the  Cottar. — When  a  plea 
f  band  is  established,  taa  onus  of  proving  that  he 
*Te  value  for  the  bill  is  oast  on  the  plaintiff.  This  hss 
lw»a  been  the  established  rule  in  tins  Court ;  they  re* 
irred  to  atuOi  v.  Braine,  20  h.  J.  201,  Q.B. 

Suit  abtotutf/or  a  mnuuit  in  boik  eates, 
AnoocK  v.'Woon.  Cur,  ade,  vult, 

OuAJUM  and  Omns,  Aisignaes  of  BAvnxas  e.  Nnni. 
lAK.  Farllitard. 

UonJag,  Jmu  It. 

HstiDiis  bafara  Uartan,  B.  sitting  alone  in  tha  Ez> 
iha^nerOhambar. 

Cxaa  t.  jAOisoir.— (7.  PoUocl  moved  to  change  the 
renue  from  the  town  and  county  of  Newcastle  to  the 
!oanty  of  Northumberland.  Qranttd. 

Pnoi  V.  Sncs. — BooiU  moved  for  a  rale  to  shew  canse 
shy  tha  award  herein  should  not  be  sat  aaide. 

Orantod,  rttunabU  tonaorrow. 

Hiou  e.  WAraoa.—  movedfor  a  ditfringat  to 

^rocMed  to  outlawry.  Oranted. 

Tkohtsok  c.  PniLUPS.— C.  W.  ZtwU  moved  for  a  rule 
x>  riiew  cause  why  a  mandammt  should  not  issue  to  the 
ndgss  of  Madras  to  examine  witness ss.  (30  Oso.  3,  c. 
a;Tidd,8U.)  Ormnted. 

Hxwnr  o.  PATBBSoir. — Bramwell  moved  for  a  rale  to 
rive  the  plaintiff  herein  his  costs,  under  13  k  H  Vict.  o. 
U.   FrentiM  shewed  oaose  in  the  <rst  instance. 

SHUtd  on  pofmnt  qf  il.  ntli. 

HoxBis  e.  Fhslps. — Cookt  moved  for  a  rule  to  confirm 
lie  Master's  report  aa  regarded  a  eartain  dedaotion  of 
NU.  St.  4U. ;  and  flirtfaar,  that  such  dadoation  shonld  be 
nctaased  by  1081.  the  difference  between  U.  and  U.  per 
;eat.  JC  SmnU  appeared  to  consent. 

Unit  atKlulei  form  qf  ml*  to  i*  ttUled  bf  Xatttr 
WaUou. 


Bnir  V.  SxiDKOii.— HiufUiu  shewed  oaoaa  against  a 
rale  fcr  judgaent,  as  in  ease  of  a  neosiiit. 

SnU  dinhmrful. 

Tax  AROunx-OnniiAi.  v.  Thb  Lokdox  Docs  Cox> 
XAXT.  Fart  hoard. 

Tiutda$,  June  17. 

Poou  e.WAnoxu..  Okir.  ade.  eatt. 

ToDB  «.  Tsa  ManorotiTAjr  Lira  Sroex  avo  QaaaaAL 
Piormoa  Iuobtatiov  Oovr axt.— JTafMa  moved  for  a 
rale  to  shew  oause  why  an  order  to  tax  ooets  of  Parke,  B. 
should  not  be  resoinded,  or  why  the  judgment  obtained 
shonld  not  be  set  aside.     CStomocI;,  ooutri.         S^utfd, 

Thx  ATtoaarr-OxHaiAL  e.  Tna  Loaooir  Socx  Cok- 
KANT. — Arguments  concluded.  Cnr.  adp.  vuU. 

WiuxAifS  and  Ornms  e.  Houiswoata.  —  Jikortom 
shawed  canse  against  a  rule  aiis  obtained  to  set  aside  an 
order  of  the  County  Court  jodge  of  Merioneth,  which 
order,  dated  the  25th  February  last,  had  been  removed 
into  this  court  by  eertiorarif  and  was  now  sought  to  be 
quashed.  It  appeared  ttiere  had  been  twenty  actions,  in 
each  of  wliioh  judgment  waa  given  for  the  plaintiff,  and 
tile  above-named  defendant  wae  ordered  to  i>ay  the  amount 
by  instahnenta ;  default  being  made,  execution  issued,  and 
a  vessel,  or  the  defendant's  sure  in  it,  was  seised,  where- 
upon a  Mr.  Griffith  Jones  Williams  gave  notice  on  behalf 
of  the  National  Provincial  Bank  orEn^and  at  Dolgelly 
that  the  bank  had  an  equitable  mortgage,  or  claimed  a 
lien  npon  the  defendant's  intarast  in  the  vasael  so  seised, 
and  twenty  interpleader  summonses  thereupon  issued.  On 
the  21st  February  particulars  of  the  claim  set  up  were 

S'ven,  and  the  hearing  was  fixed  for  the2Sth  February ;  at 
e  hearing,  however,  the  daim  by  the  bank  was  given  op, 
when  the  judge  made  an  order  npon  Mr.  Willisms,  the 
attorney  for  the  hank,  to  pay  the  costs,  amounting  to  601. 
and  upwards.  This  was  the  order  brought  up  by  the 
osrSioniri,  and  now  sought  to  be  quashed,  as  thajudge  had 
no  more  power  to  make  an  order  upon  Mr.  wuliams  to 


pay  than  upon  a  person  he  had  never  seen  or  heard  of.  It 
was  ootttonded,  notwithstanding,  that  snch  an  order  was 
not  removeaUe,  either  under  the  9  &  10  Tiot.  c.  95,  ss.  90 
and  118,  or  the  IS  1 14  Tict.  o.  ai,  ss.  14,  IS,  sod  U,  tha 
other  siide  not  having  availed  themselves  of  a  removal 
under  the  latter  Act.  WeUbf  in  support  of  the  rule.— 
The  14th  section  of  the  13  £  14  \ict.  o.  61,  refers  to 
"  either  party  in  any  oause,"  that  is,  one  of  the  parties  to 
the  suit,  not  a  third  or  an  indifferent  party  to  the  suit  alto- 
gether. What  passible  right  could  the  judge  have  to  make 
an  order  npon  Mr.  Wiluams  to  (wy  the  costs  P  He  is 
neither  a  party  to  the  suit  or  to  theinUrplsadersnaunona. 
(He  waa  then  stopped.)  /l/iertoa  suggested  that  perhape 
the  better  course  might  be  to  move  to  qussh  the  cerHorati. 
The  Corox  said  a  strong  opinion  npon  tbe  Bench  now  was 
that  the  order  was  clearly  bad,  and  having  been  brought 
up  by  osriiornn  into  this  court,  should  be  quashed;  but  tha 
better  plan  at  present  would  be  to  enlarge  this  rale  until 
next  Term,  that  substantial  justice  might  be  done  in  tha 
meantime  by  all  parties.  SnU  enlarged. 

Bur  Air  t>.  Bkavah.— Oroirrfrr,  Q.O.  appeared  for  the 
punrase  of  shewing  oaune  against  a  role  obtained  to  set 
aside  aa  award.  Sir  P.  Tkenger,  eoatrl,  swl  he  had  seen, 
and  with  D.  D.  Keene,  who  was  with  him  in  support  of  the 
rule,  carefully  eiamined  tha  affidavits  made  in  opposition 
to  the  rule  «•«,  and  admitted  that  they  allbrded  a  perfect 
answer  to  the  applioation :  his  client  insisted  that  toe  affi- 
davits in  opposition  were  untrue,  but  whether  they  were 
true  or  untnie  could  not  be  shewn  or  discussed  in  seeking 
to  make  this  rale  absolute ;  he  tharefora  felt  bound  to 
stato  that  tha  rule  could  not  be  made  abaoluto  upon  theee 
affidavits.  BuU  ditekarged, 

WanxHOVSB  e.  Sownxt.—Luek  shewed  cause  against 
a  rule  obtained  to  set  aside  an  order  of  Flatt,  B.  and  also 
a  writ  of  prohibition.  The  sBldsvit  upon  which  the  order 
for  tiu  prohibition  was  obtained  was  entitled  in  the 
Conn^  Court,  instosd  of  being  entitled  in  this  Court,  and 
waa  sworn  before  a  commifisiouer  of  tbe  Court  of  Q.  B. 
He  contended  that,  under  the  1  &  2  Vict.  c.  45,  either  or 
any  judge  at  Chambers  had  jurisdiction  over  a  subject 
matter  in  any  of  the  other  Courts  ;  and  the  learned  Baron 
having  had  sufficient  msterial  before  him  to  sattsiV  him 
the  prohibitioo  should  issue  was  quito  enough ;  it  Is  not 
like  aa  affidavit  in  a  cause,  but  rather  like  aa  aJBQdavit  to 
bold  to  bafl.  The  statement  of  the  Court  at  the  head  of 
tbe  affidavit  hare  was  not  intonded  to  be  an  entitling  of  the 
affidavit,  but  as  a  description  of  the  Cotmty  Court  where 
the  proceedings  were.  Fkipmn,  contri,  not  called  upon. 
The  CouKT  thought  the  affidavit  was  bad.    Sule  abeotute. 


aXORB^VBIL  OSAMBMt. 

Reported  by  Abau  Bittlestok,  Bsq.  of  the  Inner  T  emple 
Barrister-at-Law. 


EBBOSS  FBOM  THE  QUEEN'S  BENCH. 
Wedtueda),  June  18. 
Baa.    r.  Taa  Socrn-EAsraBK   Bailwat  Cohtaxx.— 
Fiaca,  B.  delivered  the  judgment  of  the  Court. 

Judgment  reverted. 
Erss  e.  Tun  BocirDALa  Cawai,  Cohpaitt.— Oosiptoa, 
for  the  plaintiff  in  error;  Comling,  oootrk. 

Judgment  firmed, 
Latxt    o.  Thb   Qoasa.— JFUtss,  for  the  plaintiff  in 
error.    Freniergatl,  contra.  Cur.  adv.  ouU. 

Thurtdo),  Jane  19. 
Hairvaasov  r.  "Easok. — Argument  resumed  fi^nn  tbe 
sitting  after  last  Term.    CltanneU,  Seijt.  for  defendant  in 
enor.    CleaOg,  in  reply.  Cur.  adv.  vnU. 


BAZXi     OOVST. 

Reported  by  T.  W.  BAUiroiita,  Esq.  of  the  Middle  Teaqile, 
Barrister-at-Law. 

(Before  Mr.  Jutioe  Wigbtm  am) 

Friday,  June  13. 

Bx  parte  Sostru  Askew. 

Cotarietitm— Matter  and  Servantt'  Aet—Wammt 

of  commitment. 
A  warrant  (if  commitment  under  the  4  Qeo.  4, 
c.  34,  I.  3,  of  a  lervant  fbr  leaving  hit  employ- 


mmt  mlhomt  a  laitfU  excuie,  mutt  theae  eitktr 
that  the  contract  vat  in  wriUnp,  or  that  ike 
tenant  had  in  fact  entered  into  the  terviee:  oat 
in  the  ahienee  «f  an  aUMotUfn  ijf  either  faet  it 
will  be  bad  {coi^lrming  Uxbay  «.  Lei|^,  11  Q. 
B.  455). 

On  a  former  day  Muddleeton  obtained  •  mtt  of 
Habeat  Oorpnt  to  biinrnp  one  Joseph  Askew,  wbo 
was  a  prisoner  in  the  Honse  of  Correction  at  Staf- 
ford, under  a  warrant  of  oonunitment,  in  ordertiiair 
he  may  be  diseharnd  from  custody.  Tliis  waa  « 
complunt  preferred  at  &e  instance  ct  Vlimtt- 
Mayers,  potters,  of  Staffordshire,  against  Joseph 
Askew,  under  the  4  Geo.  4,  e.  34,  s.  3,  which  enacts,. 
"  that  if  any  serraot  in  husbandry,  or  any  arti- 
ficer, calico  printer,  handicraftsman,  miner,  coUiet^ 
keelman,  pttman,  glaasman,  potter,  labourer,  or 
other  person  sbiU  contract  with  any  person  oc- 
persons  wiunuaoerer,  to  serre  him,  her,  or  them, 
for  any  time  or  times  whatsoever,  or  in  any- 
other  manner,  or  shall  not  enter  into  or  commence 
his  or  her  sorice  according  to  liis  or  her  contract 
(such  contract  bring  in  writing,  and  sirned  by  thft 
contracting  partiee),  or  having  entered  into  sndi 
Be■Tic^  shall  absent  Umself  or  herself,  from  his  or 
her  service  before  the  term  of  his  or  her  contract 
(whether  such  contract  shall  be  in  writing  or  not  in 
writing)  shall  be  completed,  or  neglect  to  fiilfil  tiie 
same,  or  be  gnilty  of  any  other  misconduct  or  mis- 
demeanour  in  the  execution  thereof,  or  otherwise- 
respecting  the  same,"  then  it  is  to  be  lavrfnl  for  taf 
justice  oftke  peace  to  hear  any  complaint  respedinK- 
tiie  same,  and  npon  proof  of  the  misconduct  to  com- 
mit the  defendant  to  <]ie  hotise  of  correction  (bra 
neriod  not  exceeding  three  calendar  months,  with 
hard  labour.  Upon  the  hearing,  the  justice  decided 
in  fsTonrof  the  complainant,  wnerenpon  the  defend- 
ant was  committed  to  the  honse  of  correction  finr 
one  month  witii  hard  htbonr,  imder  the  foUoiriiiK 
warrant: — 

"  County  of  1  To  all  constables  and  otiiers  of  hat 
Staffwd.   /Majesty's  offlcers  of  the  peace  acting 
in  the  said  county,  and  to  the  keeper  of  the  House- 
of  Correction  at  Staflbrd,  or  his  deputy. 

"  Whereas  complaint  upon  oath  hath  been  aadn- 
unto  me,  Thomas  Bsiley  Boae,  esquire,  one  gf  her 
Majesty's  juatioea  of  the  peace  acting  in  and  for  the 
county  of  Stafford,  by  Joseph  Challenor,  of  Dale- 
Hall,  in  the  said  cotmty,  agent  for  Ilomaa  MayeTi 
John  Mayer,  and  Joseph  Mayer,  of  Longport,  pot- 
ters; that  Joseph  Askew,  late  of  Longport,  in  tiie- 
said  countj,  hath  contracted  vrith  the  said  Thomas 
ibyer,  John  Mayer,  and  Joseph  Mayer,  to  serre 
them  as  their  serrant  in  the  biiainess  of  potters,  at 
the  parish  of  Bnrslem,  in  tiie  said  county,  for  a 
certain  time  (to  wit)  for  tbe  term  of  one  rear,  to 
commence  from  the  elerenth  day  of  November  laa^ 
and  that  the  term  of  hi*  contract  being  unexpired,, 
the  said  Joseph  Askew  did,  on  the  2nd  day  of  Jane 
inst.  unlawfall;r  misdemean  and  misconduct  UnudT 
in  his  said  service,  by  neglecting  and  absenting  faim- 
aelf  from  his  said  masteis  service  without  tiie  leave- 
of  his  said  masters,  without  having  (|tven  to  his  said 
masters  any  notice  thereof,  and  without  assigning- 
any  sufficient  reason  for  so  doing,  contrary  to  the- 
provisions  of  tiie  statute  in  sndi  case  made  and  pro- 
vided :  imd  whereas  the  said  Joseph  Askew  being- 
now  brought  before  me,  tbe  said  justice,  in  pursu- 
ance of  my  warrant  issued  against  him,  to  answer 
unto  the  said  complaint ;  and  I.  having  duly  exa- 
mined into  the  nature  thereof,  do  adjudge  the  said 
complaint  to  be  true,  it  appearing  to  me  as  well  upon 
the  examination  on  oath  of  the  said  Joseph  Chal- 
lenor, in  the  presence  of  tiie  said  Joseph  Askew,  aa 
otherwise,  that  the  said  Joseph  Askew  having  con- 
tracted as  aforesaid  to  serve  the  said  Thomas,  John, 
and  Joseph  Mayer,  in  their  said  business,  and  tbe 
terms  of  his  contract  being  tmexpired,  did  on  the 
2iid  day  of  June  instant,  misdemean  and  miseen- 
dnct  himself  in  his  said  bosiness,  by  neglecting  and 
absenting  himself  from  his  sud  master's  sernoe 
without  the  leave  of  the  said  master,  without  having 
given  to  his  said  master  any  notice  thereof,  and 
without  assigning  any  sufficient  reason  for  so  doing  ; 
I  do  therefrae  convict  him,  tiie  said  Joseph  Askew, 
of  his  said  offence,  and  do  order  and  adjudge  that 
the  said  Joseph  Askew  for  his  said  offonce  be  com- 
mitted to,  and  he  is  by  me,  the  said  justice,  hereby- 
committed  to  the  House  of  Correction  at  Stafford 
aforesaid,  there  to  remain  and  be  held  to  hard 
labour  for  the  space  of  one  calendar  month. 

"  These  are  therefore  to  command  you  tiie  said 
constable  forthwith  to  convey  the  said  Joseph  Askew 
to  the  House  of  Correction  at  Stafford  aforesaid, 
and  deliver  him  to  tbe  keeper  thereof,  together  with 
this  warrant;  and  1  do  hereby  command  you,  tiie 
said  keeper,  to  receive  the  said  Joseph  Askew,  into 
yotu'  custody  in  the  said  House  of  Correction  at 
Stafibrd  aforesaid,  there  to  remain  and  be  held  to 
hard  labour  for  the  space  of  one  calendar  month 
from  the  date  hereof;  and  lot  your  so  doing  this' 
shall  be  to  you  and  each  of  yon  a  sufficient  warrant 
"  Oivan  under  my  hand  and  seal  the  fifth  day  of 
June,  1861,  at  TnnstaU.in  the  said  county. 

<>J.B.Bo*>.         (L.8.)" 
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BAIL   COURT. 


BAIL  COURT. 


■AIL  COURT. 


The  koieat  eorpui  hanDg  been  ratonied,  and  the 
defindwit  being  in  Court, 

BiuUleittm  moTed  that  be  majr  be  diwhaifed 
from  eoitodjr  upon  the  gronnd  (infer  dHa)  that  the 
wammt  of  oommitment  is  bad,  inasmuch  ai  it  nei> 
tiMr  diewa  that  the  contaract  of  serrice  was  in  writing, 
nor  Qiat  not  bdns  in  writing,  the  defendant  had,  in 
Cw^  erer  entered  into  the  said  service,  one  of  which 
altonatives  was  esfential  to  give  the  iostioe  jurisdic- 
tion to  connct.  (LuuUay  r.  Leigh,  in  error,  11 
Q.B.  455,  3  New  Seas.  Cas.  99.) 

PttiUey,  in  support  of  the  commitment,  argued 
that  the  allegation  in  the  warrant  of  commitment 
that  the  deCandaot  "  did,  on  the  second  dajr  of  June 
instant,  misdemean  and  ndacondoct  lumself  in  his 
sud  busineas,  by  neglecting  and  absenting  himself 
from'  his  said  master's  service,"  necessarily  im- 
idies  that  the  defendant  had,  in  fact,  entered  the 
servioeof  his.masters,  particulariy  as  the  introductory 
part  of  the  wanant  explains  that  a  contract  to  serve 
had  been  some  time  before  then  entered  into ;  the 
case  of  J^td$ag  t.  Xeioft  being  distinguishable  in 
this  latter  particular.  The  naiconduct  must  evi- 
dently mean  misconduct  whilst  in  his  service  by  ab- 
aenting  himself.  He  also  argued  that  as  this  waa  a 
doubtful  question  it  would  oe  better  to  leave  the 
defendant  to  his  action. 

Wiaam AM,  J.— Giving  all  due  weight  to  the  last 
wgnment,  that  the  question  is  an  arguable  one,  and 
that  the  prisoner,  therefore,  should  be  left  to  his 
•dion,  I  can  only  answer  that  being  bronj^t  before 
me  for  his  disdiarge,  if  I  think  that  be  is  entitled  to 
it  I  am  bound  to  ^acbarge  him.  I  really  cannot 
distinguish  this  case  from  that  in  the  Exchequer 
CShamber  (LiadiOf/  v.  Ijtigh),  a  court  of  higher 
•uflioritr  than  this  one.  TMre  there  was  a  warrant 
npMi.tlie  same  statute,  and  almost  in  the  same 
words,  and  it  waa  held  to  be  invalid,  and  in  that  very 
case  I  find  that  the  prisoner  had  been  brought  before 
me  upon  JUiew  eorptu,  and  discharged  upon  the 
eame  grounds.  The  statute  provides  for  two  cases — 
one  where  there  has  been  a  contract  and  the 
d^sn^t  baa  not  entered  the  service,  the  contract 
being  in  vrriting ;  or,  not  being  in  writing,  where 
the  defendant  enters  the  service  and  absents 
himself.  In  either  of  those  cases  he  is  liable. 
But  in  this  case  the  warrant  neither  states  the  contract 
to  have  been  in  writing,  nor  that  the  defendant  bad 
entered  into  the  service,  but  merely  that  be  mis- 
conducted himself  "  by  neglecting  and  absenting 
himself  finm  his  said  master's  service."  It  is,  bow- 
ever;  said,  that  ex  vi  termini,  "absenting  himself 
from  his  said  master's  service "  means  that  Ike  hat 
enle^d  into  it.  This,  however,  is  not  a  necessary 
inipUcaiion,  and  the  statute  itself  is  opposed  to  it ;  for 
otherwise  it  would  have  been  unnecessary  to  have 
used  the  words  "  having  entered  into  such  service." 
The  case  of  lAndny  v.  Lrigh  is  a  governing  autho- 
rity. '  There  the  Court  say  that  there  must  be  an 
"averment  either  that  the  contract  to  serve  waa  in 
writing,  or  that  the  service  was  entered  upon,  one  of 
these  two  drcnmstauces  being  essential  to  give  the 
magistrate  jurisdiction  to  commit  to  hard  Ubour." 
In  the  absence,  therefore,  of  either  one  or  the  other 
of  theae  allegations,  the  warrant  is  bad,  and  on  the 
•Dthority  of  Lindiay  v.  ZisiaA,  in  wiiicb  I  fully 
concur,  I  must  hold  that  the  defendant  is  entitled  to 
Ilia  d)8Ghai«e.  Pmoner  ditcharged. 

Saturday,  Jw»e  14. 
(Before  Mr.  Justice  Wiobtman.) 
Rbx.  e.  The  Rkcordbr  or  Manchkstkb. 
Appeal— Filing  original  order  qf  removal. 
Where  the  recorder  of  a  borough  rtflued  to  hear 
an  appeal,  upon  the  ground  merely  that  at  the 
origiMal  order  qf  removal  wot  not  filed  (a  eopg 
had  been  filed),  the  Court  had  no  power  to  enter 
upon  the  appeal,  thit  Court  granted  a  mandamus 
■^  *«'"•  lo  enter  eonlinuaneee  and  hear  the  appeal. 
This  was  a  rule  for  a  mandamui  to  be  directed  to 
the  recorder  of  Manchester,  directing  him  to  enter 
oontinttances  and  bear  the  appeal  against  an  order 
oif  removal,  wherein  the  parish  officers  of  the  town- 
ship of  Fteiton  were  appellanta,    and  the  parish 
officers  of  the  township  or  Manchester  were  respon- 
dents.   Hie  appeal  in  this  case  came  on  for  trial  at 
the  borough  sessions  for  Manchester,  in  December 
last.    Unon  the  a|>pellants  being  about  to  prove  their 
notice  of  appeal,  it  was  objected  on  the  part  of  the 
respondents  that  they  had  not  filed  the  original  order 
of  removal,^  but  merely  a  copy,  which,  according 
to  the  ijiactice  of  the  Marions,  was  insufficient,  and 
that  being  so,  the  Sesrions  bad  no  jurisdiction  to 
hear  the  apncal,  and  that  as  no  notice  to  produce  the 
oiigiiial  order  of  removal  had  been  served  on  the 
respondents,  the  appellants  could  not  be  permitted 
to  give  secondaiT  evidence  of  it.    To  this  the  ap- 
peUants  replied  that  they  were  not  bonnd  to  file  the 
original  order  (which  was  in  the  possession  of  the 
respondents),  there  being  no  rnleof  Sessions  reqidring 
tbem  to  do  so.    Upon  Uiis  the  recorder  r^erred  to 
the  derii  of  the  peace  to  know  what  was  the  practice 
upon  the  subject  to  which  he  answered  th^  there 
was  no  rule  npon  the  subject  either  wsy.    The  re- 
corder then  declined  to  hear  such  evidence  (notice  of 


appeal),  and  struck  out  the  appeal,  oa  the  ground 
(aa  it  was  sworn),  that  in  the  absence  of  the  aaid 
order  of  removal,  the  Court  had  not  power  to  enter 
upon  an  appeal  against  the  same. 

Hall  now  shewed  cause,  and  argued  that  the 
Sessions  were  right,  for  that  where  it  is  the  practice 
of  the  Sesrions  to  require  the  original  order  to  be 
filed,  it  is  the  duty  of  the  apjwUants  to  give  tlie 
respondents  notice  to  produce  it  for  the  purpose. 
(Sea.  V.  Suuex,  9  Dowl.  125  ;  Reg.  v.  Peterborough, 
18  Law  J.  M.C.  79.) 

Paehley,  contri,  contended  that  the  Sessions  were 
wrong,  for  that  there  waa  no  settled  practice  npon 
the  subject,  and  that  at  least  the  Sessions  ought  to 
have  permitted  the  appellants  to  have  proved  their 
notice  of  appeal,  and  tliat  snch  a  rule,  even  if  it  ex- 
isted, would  be  unreasonable.  (Reg.  v  TA«  Wett 
Riding,  2  Q.B.  70S.) 

WicRTMAN,  J.  thought  that  as  it  was  stated  npon 
the  affidavits  that  the  recorder  strode  out  the  ap|>eal 
because  he  thought  he  had  absolutely  no  jurisdiction 
to  try  it  vrithout  the  original  order,  that  in  this  he 
was  wrong,  and  the  mandamue  ought  to  go. 

Rule  abeolute. 

Monday,  June  16. 
(Before  Mr.  Justice  Wiobtman.) 
BAKK8  and  Anothbr  e.  Rebheck  and  Wirt. 
County  Court,  prohibition  to. 
On  a  rule  for  a  prohibition  to  the  judge  (jfa  County 
Court,  on  the  ground  that  the  title  to  the  pre- 
mitei  taught  to  be  recovered  came  in  queition,  it 
appeared  that  the  defendantt  occupied  the  pre- 
mitei,  under  a  trritten  agreement  with  the  owner, 
for  the  purchate  of  the  premiiet/or  ISO/.,  8t.  per 
week  hating  to  be  paid  weekly  until  the  purchate- 
money  wat  paid,  the  8«.  weekly  to  go  in  liquida- 
tion qfthe  purehate-monty : 
Held,  that  the  ordinary  relalionthip  of  landlord 
and  tenant  did  not  exitt,  and  that  the  County 
Court  had  no  juritdielion. 
In  this  case  a  rale  ntst  hsd  been  obtained  on  the 
part  of  the  defendant  for  a  prohibition  to  be  directed 
to  the  judge  of  the  County  Court  of  Whitechapei, 
restraining    him   from   further  proceeding    in  this 
cause,  inasmuch  as  the  title  to  land  was  in  question. 
This  was  a  plaint  under  sec.  122  of  the  9  &  10  Vict, 
c.  95  (County  Courts  Act),  by  the  executors  of  one 
Benjamin  SJsbbeck,  to  recover  possesrion  of  pre- 
mises;  and  in  support  of  the  application  it  was 
alleged  that  tbe  deceased  Benjamin    Kebbeck,  in 
August  1846,  entered  into  an  agreement  to  let  the 
premises  in  question,  being  No.  3,  Rose-terrace,  to 
one   Hannah  Miranda  Scrvirr,  at  8s.  a  week ;  tiiat 
subsequently,  on  the  lOth  nf  December,  in  the  same 
year,  a  fresh  sgreement  was  entered  into  between 
them,  whereby  it  was  agreed  that  Benjamin  Rebbeck 
should  sell  tbe  house  to  the  said  Hannah  Service  for 
the  sum  of  ISO/,  and,  until  that  sum  was  paid,  she 
should  pay  the  rent  of  8s.  per  week,  which  was  to  go 
in  liquidation  of  tbe  purchase-money,  and  that  be 
would  at  that  time  make  out  a  good  title,  and  exe- 
cute all  necessary  deeds.     On  the  day  fotlowing, 
Hannah  Sovioe  married  the  son  of  the  deceased, 
being  the  present  defendant;   that  in  tbe  present 
year  Benjamin  Rebbeck  died,  leaving  tiie  present 
plaintiffii  his  executors,  wlio  gave  the  defendant  no- 
tice  to  quit,  and   instituted   the   praceedinn  in 
the   County   Court  to  recover  possesrion   of  the 
premises.     On  tho  case  coming  on,  the  defend- 
ant set  up  the  agreement  of  the  lOth  December, 
1846,  alleging  that  the  full  amount  of  ISO/,  had  beoi 
satisfied  to  Benjamin  Rebbeck  before  bis  death,  and 
arguing  therefore,  that  as  he  claimed  title  to  the 
premfses,  the  judge  had  no  jurisdiction.    Upon  this 
the  plaintitTs  were  asked  if  they  admitted  the  agree- 
ment, which  they  declined  to  do ;  whereupon  the 
learned  judge  requested  to  look  at  the  agreement, 
when  be  observed  that  it  Rave  the  defendant  only 
an  equitable  and  not  a  legal  title,  and  therefore  he 
would  grant  a  warrant  of  possession,  but  not  to  be 
executed  for  a  month,  to  give  the  defendant  an  op- 
portunity of  applying  to  this  court. 

Bantard  shewed  cause,  and  contended  that  the 
agreement  in  question  gave  the  defendant  no  rights, 
it  not  being  a  genuine  instrument,  and  that  is  fact 
no  such  agreement  was  proved  at  the  trial,  the  de- 
fendant not  having  given  it  in  evidence. 

Hawkint,  in  support  of  the  rale,  argued  that  the 
judge  bad  no  jurisdiction :  1st,  beotuse  the  tenancy 
was  not  such  a  one  as  was  contemplated  by  the 
122nd  section  of  the  9  &  10  Vict.  c.  95  (Jonei  v. 
Owen,  5  Dow.  &  L.  6C9) ;  and  2ndly,  that  the  title 
to  land  came  into  question,  it  being  immaterial 
whether  or  not  the  title  was  well  or  ill  founded,  if  it 
were  a  boni  fide  claim ;  that  the  judge  dispensed 
vrith  their  calling  evidence  to  prove  the  agreement, 
by  deciding  that  the  instrument  itself  was  no  answer 
to  the  application.  He  also  contended  that  it  is 
now  sufficient  to  shew  that  title  to  land  is  in  ques- 
tion. Cur.  adt.  vult. 

WiGRTMAN,  J. — An  application  was  made  to  this 
Court  for  a  prohibition  to  the  judge  of  the  County 
Court  of  Whitechapei,  on  tbe  ground  that  the  case 
was  not  within  the  jurisdiction  of  tiie  County  Court. 


The  plaintiffs  aouptt  to  reeovcrnasesriaa  ofi^ 
whioi  tbe  defiaiianit  occimied,  oy  arooaefi^iik 
County  Court  vnder  the  IZZDdseeSaaoftbSill 
Vict.  c.  95,  by  which  it  is  enacted,  thst  vhseji 
soon  as  the  tearm  aod  intanstof  theteartii^ 
house,  &c.  where  the  Talne  of  the  fHam,ti» 
reot  payable  in  respecst  of  the  tenancy  did  sotaa 
50/.  by  the  year,  and  npon  whidmofiaeMliR 
been  paid,  shall  bare  ended,  or  riiall  hnvlmfe 
determined  by  >  legal  notice  to  quit,  sad  this 
ahall  rriuse  to  qnit  the  premises,  the  kudWsv 
proceed  in  tbe  Coonty  Court  to  recovDpnaa 
The  defendant,  who  waa  the  occupier  of  At  p 
mises,  resisted  the  proceeding  on  the  poBdii 
the  title  to  the  honae  was  in  qoestioa,  ud  Asi 
ordinary  relatioD  of  Isindlord  anil  tensat  dalHs» 
sist  betvreen  the  phnntiff  ud  the  deUa  i 
upeared  that  on  Monday,  Que  10th  olA^nm 
the  ftther  of  the  defendant  let  the  howlhal 
Miruida  Serrice,  atSa-a  week,  tocomaottta 
day,  aod  the  ftiat  peTmeat  to  beooosiaik 
fbUowing  Mondaty,  «id  •  weekfa  notice  (t  #>li 
given.  It  (brtiier  appears,  that  on  the  lltllWi 
the  defisndant  married   Hannah  IfiiBidiSn. 
and  it  was  stated  in  the  affidavit  on  beUf^a 
defendant,  that  on  tbe  lOtii  of  Deossitisliiiat 
of  tbe  drftndMt  entered  intoanotherairauaa 
Hannah  Miranda  Service,  to  aeUhtrtJKlaii 
question  for  ISO/,  and.  upon  payment  of  Asb 
the  deCsodaot  further  apeed  togiveagoodtta, 
execute  the  pnmer  deeds,  oonvayisK  *«,""  , 
Hannah  MiianSTService;  but  until  tb  M> 
paid,    she   was    to    pay    the  father  8a  ■ « 
for  the  house,  but  the  8s.  a  week  to  be  mjatf 
ment  of  the  ISO/.     This  agreement  wsi  win 
a  substitution  for  the  agreement  to  let,  ud  (• 
stated  that  the  150/.  had  beeo  prid  bjr  »■ 
weekly  pavments  aa  amounted  to  84/.   It  i<i» 
peared  that  the  defendant,  after  the  «'«"*'' 
8s.  a  week  to  the  &ther  down  to  his  d«s4'"» 
defendant  paid  4s.  a  week  on  aoooont  of  tbeiaj 
the  mother.    The  judge  of  the  CoairtrC«g"( 
opimon  that  the  title  did  not  oosie  fa  <!«**  3 
appean  to  me  that,  under  the  cirettiii<mw»; 
case,  after  the  making   of  the  seoood  ifM* 
which  waa  for  the  porchaae,  the  oo^^  ? 
under  that  agreement  and  not  '»o«',"«*J5 
even  though  the  pnrdiase-maner  ud  ""JJ' 
would  have  given  no  title,  but  whsait  "•'■T 
defendant  would  be  in  the  oocnpafioa  "a*^ 
but  as  purchaser,  and  the  ordinary  w^vS- 
lord  and  tenant  would  not  subsist  "^fj?^ 
tiff  aod  defendant,  and  the  case  ia  Ffgjm 
with  that  otJonee  t.  »tfen,  5  Oo^j^^fZJZi 
upon  which  my  brotho-  ?»«««»  J^'jSfc 
eaae  within  the  jurisdiction  of  the  Co«»<I^^ 
ordinary  relation  of  landlord  and  t«>""f-  ^ 
between  the  parties,  and  upon  that  ** '  "   g 
that  he  ought  not  to  be  turned  o"*! '~"S» 
me,  npon  the  proper  conatrnctwu  of  w  »^ 
adopted  in  the  caae  aUuded  to>  in  «°jfV' ^ 
that  this  case  is  not  within  tbe  J«n»^j!ij* 
County  Court,  and  tbe  rule  must  be"»«^ 
for  a  prohibition.  ** 

Sfonday,  June  16. 
KvAoes  V.  Knaoos.      ^^ 
Judgment  at  in  eate  qfnontuit—I-i>t~^  ^  ^ 
TTHe  rejoinder  to  a  replication  ewjgf 

country  but  the  aimiUter  ic«»  "f"*!^  »  ^ 

Held,  that  the  drfendant  wat  not  e»W»  "^  ^ 

for  judgment  at  in  cote  of*  »<»"' 

ground  that  no  ittue  wat  joined.    ..j^^j^ 

Held,  alto,  thatthe  " SfC."  wilhak'^'^''^ 

concluded,  did  not  include  the  sumliW-      j, 

This  wss  a  rule  niri  for  judgment  si  m 

nonsuit.  «j..^  skici' 

Hoggint  shewed  cause  on  «"*™y5rftoiif 

ut  the  pleadings,  by  which  it  appew»  "CjJ* 

Ucation  of  aet-oif  the  defendant  l^^^^^ii 

It^utoof  Ii'»i«»tion.by  wayof  Wj^*^ 


out 

E' 

Si 


a  nonsuit. 


£*  par/e  Hyde.  2^^  4(| 
mviction  under  the  Game  Act,  i<f  j,.  » 
,  *.  3,  adjudged  the  ^ff^^lZj:'  1^^ 

!JFii..4,c.32,"'»*"^ 


A  conviction  under  the  Game 
32,  . 

be  paid  and 
21  q^  5  *  6 
bythel  If2 


ment  as  in  case  of  a  nonsuit. 

V.  Oldfield,  8  Dowl.  .  ■„jL„Mf^  I 

Hotkint  contended  that  as  the  ^^^-^<t 
with  an  "&c."  that  would  be  ^.^JT^U  ! 
words  "and  the  phiintiff  doth  the  l""'J,^^ 
it  waa  not  necessary  to  set  out  the  wo™-  ^  gjgi 
WioHTMAN,  J.— I  do  no' ""'iijttottba"' 
wiU  help  yon,  though  it  '^^„T^tAi*'^ 
great  virtue  in  it.  You  should h«ve»?"  ^^ rf 
/««•,  or  ruled  the  plaintiff  «» '""^  in  »»' 
were  entitled  to  move  for  jndgmo"  •• 

t.  ,  J,  Mid*'* 

Rule  ditcharged;  cotti  n  «  ^ 
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to  tkt  vrformer,  and  tht  otktr  hay  to  the  ottnttr 
qfthe  poor,  or  tome  other  officer  nf  the  forah, 
tomuhip,  or  place  m  whiA  the  ofenee  ihall 
hne  been  committed  a*  th*  comvieting  jtutieei 
map  direct. 
0»  *  motion/or  a  certionri  to  hrinn  up  the  comiC' 

tiOH, 

Held,  that  the  eottviction  wot  bad  for  not  ai^ndi- 

eating  to  lohom  the  penalty  wae  to  be  paid. 
BM,  alto,  that  the  juilieet  had  acted  without 
juHidietion  ta  directing  the  drfendant  to  be  im- 
pritoned  in  drfamU  ^paping  the  penalty  (the  ad- 
judication to  pap  the  penalty  being  mjormiU), 
and,  thertfore,  that  the  certionri  vat  not  taken 
awag  by  the  45M  we<iM  oflSc2  Wm.  i,  c.  32. 
which  oppUet  to  matter  yfurm  merely. 
This  wa>  a  role  for  a  certiorari  to  remore  into 
Hob  court  a  conviction  of  jnstioea  made  under  the 
Game  Act,  1  &  2  Wm.  4.  c.  32,  for  shooting  a  phea- 
Mnt  within  the  prohibited  month*. 

The  eonTiction  acljiidged  the  defendant  to  pay  a 
£ne  of  S*.  "to  ttpaiaand  applied  according  to 
law,"  &c.  and  in  deuolt  of  payment  to  be  imprisoned 
for  two  months,  &c. 

In  movini  for  the  role  it  was  contended  that  as  by 
the  21st  section  of  5  &  6  Wm.  4,  c  20,  it  is  enacted 
that  the  penalty  imposed  by  the  first>named  statute 
is  to  be  applied  one  half  to  the  informer  and  the 
other  halt  to  the  overaeer  of  the  poor  or  some 
officer  (as  the  convicting  justice  or  justices  may 
diicct)  of  the  parish,  townsUp.  or  place  in  which 
die  offmoe  snll  have  been  committed,  &c.,  tlie 
convietiim  was  bad  tat  not  spediViiig  to  wliom  tlw 
penally  was  to  be  paid ;  and  Chaddoch  v.  Wilbra- 
ham,  5  C.B.  Uh,  was  cited. 

Bote  now  showed  cause  and  contended  that  by 
ihe  4Mi  section  of  the  Game  Act,  1  &  2  Wm.  i,  c. 
32,  the  writ  of  certiorari  was  expressly  taken  away, 
and  that  no  conviction  under  the  Act  conM  be 
bn>n|[ht  up  to  be  quashed  for  want  of  form.  In  this 
case  It  could  not  be  contended  tliat  the  justices  had 
not  jurisdiction  over  the  subject  matter,  and  tiMvefore 
tliat  tlie  conviction  could  not  be  removed  by  eertio- 
rmri.  (JIm.  v.  7%«  Juttice*  qf  Somertetthirt, 
5  B.  &  C.  816.) 

MawUnt  (called  on  by  tiie  Coort),  in  rapport  of 
Uto  rale. — No  doubt  tlie  certiorari  is  talcen  away  for 
■n  taatten  of  form  or  mere  informality ;  but  it  is 
contended  that  in  this  case  the  Jostices  have  acted 
witiMmt  jurisdiction,  in  ordering  Mr.  Hyde  to  be 
imprisoned  without  liaving  first  a4jndieated  in  what 
manner  tlie  penaltjr  was  to  be  apportioned,  and  to 
whom  paid ;  and  it  the  justices  liave  acted  without 
jariadiotion  the  conviction  may  ItiU  be  removed  by 
certiorari.    It  is  dear  that  the  jurisdiction  to  im- 
fiisaa  only  arises  in  the  event  of  the  non-payment 
of  te  ine,  and  as  tlie  mode  in  which  the  fine  is  to 
be  apportioned  is  not  legally  adjudicated  on  tlie  oon- 
victiiia.  the  order  of  two  months*  imprisonment  for 
tte  non-payment  is  made  without  jurisdiction,  uid 
tMiniCue  the  «sr<ioriT»  is  not  taken  away,  and,  if 
mt,  the  conviction  is  deariy  bad  within  Ibe  decision 
or  tiM  Coort  in  Chaddoch  v.  Wilbrahmn,  5  C.  B. 
£45.  He  also  cited  Comer's  FMctic^  "Certiorari," 
p.  66;  and  Ajr  V.  Berkely,  1  L.  Kenyon's  Rep.  80. 
Boot  was  heard  in  continuation,  and  contended  that 
the  imyistrates  had  jurisdiction  to  imprison,  the 
oooviotion  sufficiently  pointing  ont   how  the  fine 
waa   to   be   paid.      The  Act   (&   &   6   Wm.   4, 
c    20,    s.    21)    enacted    that    half    the    penalty 
wan  to  be  paid   to   the   informer  and  the  otlier 
hnlf  to   the  overseer    of  the    pariah,    or  otlier 
offiosr;  therefore  in  the  absence  of  any  direction 
by  die  justice  the  penaltv  would  be  payable  half 
to  the  mformer  and  half  to  the  overseer  of  the 
pnrish,  and  therefore  the  direction  "  to  be  paid  and 
npi^ied  according  to  law  "  was  a  sufficient  adjudi- 
cntioa.    He  also  contended  that  as  this  conviction 
wna  hi  the  form  givao  by  11  &  12  Vict,  c  43.  sche- 
dule I.  2. 

WisHTitAK.  J.— That  form  is  deariy  not  applic- 
able to  a  case  where  the  justices  have  to  adjnduate 
to  whom  of  several  persons  named  in  an  Act,  dif- 
Cerattt  parts  ofa  penalty  are  to  be  paid.  I  have  no 
(krabt  vrtiatever  that  the  conviction  is  informal ;  the 
only  doubt  I  bad  was,  whether  the  certiorari  was 
taken  away,  but  I  have  come  to  tlie  opinion  that  the 
defect  in  this  conviction  is  matter  of  substance,  and 
not  mere  form,  and  therefore  that  the  certiorari  is 
not  taken  away.  In  ,my  opinion  the  conviction 
I  on  the  bee  of  it  a  want  of  jurisdiction  to  im- 
1 ;  the  power  of  the  justice*  to  order  that,  only 
■fiaea  on  the  non-payment  of  the  penalty,  bat  in 
tbis  ease  the  a4judication  to  pay  the  penalty  is  in- 
fomoal,  and  therefore  the  jurisdiction  to  imprison 
doea  not  ariae.  I  think,  therefore,  the  eertiorart 
aaostgo.  __  Rule  abiolui*. 

BTianrBss  of  thb  wxbk. 

JWdw,  JuM  13. 
X*  Orm.— Ziwwtw,  Q.C.  sod  PrenHee,  were  hcsrd  in 
■mportofthaml*.  Cur.  adt.  vrntt. 

Jona  V.  Cmrar. — })am$o»  moved  for  a  mle  for  a  pro- 
WWHnn  to  rMtnin  the  judge  of  the  Ooon^  Oooil  ot 
Sontkwadc  fton  Inthar  prooMdingt  with  the  pUnt. 

SmU  miti. 


Bso.  r.  BowLxims  sod  Otbsu.— Purnr  mored  for  > 
etriiorturi  to  remore  into  tbii  court  so  iDdictment  found 
■gaintt  the  defendsntt  >t  the  lut  SteSbrdahire  Auitet, 
for  combiiiiDg  to  prerent  workmen  from  following  their 
employment,  under  the  0  Geo.  4,  c.  129.     Writ  granted, 

Skumtr  nwds  >  nmilar  eppUcetion  is  reference  to  a 
similar  indictment  ageinat  other  pwtiee.    Writ  granied, 

Nsvs  ud  AKOTHsa  o.  Hotuiros  and  Win.— Biirrov, 
•hewed  eeue  against »  rule  for  judgment  as  in  case  of  a 
Boninit.    Sail,  oontd. 

Suit  ditAargtdt  »po*  a  ptrtmplory  wtidtriatiag. 

SaJurdnit,  Jhiu  14. 

S*  Et». — Site,  Serjt.  ihewed  oanae  againat  a  role  eaU- 
Ing  upon  an  attorney  to  pay  a  snm  of  money.  Xeame, 
contra.  JZiii*  ahtoUtt. 

Bso.  e.  TBI  ImiBninn  or  TcawssroK.— This  via  a 
•nmmons  heard  in  court  before  Wigbtman,  J.  and  called 
upon  theinhabltantaof  TurwrBton,  who  had  been  found 
gnSty  upon  a  road  indictment,  to  shew  oauie  why  the  ooits 
of  the  proaeontion  ahoald  not  he  paid  to  the  proaeontor 
out  of  tae  ratea  for  the  repair  of  the  highwaja  lor  the  aaid 
pariah.    PMaer  ahewed  eauae.    WtlU  oontrii. 

0*r,  adv.  vmU. 
Xfondat/.  Jutu  16. 

BuBSU  e.  Tmr.—Wordtxartk  mored  to  refer  back  the 
award  made  in  tbia  oaae  to  the  arbitrator,  in  order  that  he 
might  correct  a  miatalce  made  therein,  in  not  having  adja- 
dinted  as  to  the  «Mt>. 

Hale  ntMt  retumabU  at  emamMTt. 

OlLLe.  Toirvu.—txA  ibcwed  cause  agaiuit  a  rule  inii 
for  a  aew  trial  fn  tliU  case,  on  the  ground  of  mapenae. 
rbmttr.  In  neraon,  aupported  the  rule.    MhU  duiAimitd. 

8«rrH  e.  Tn»  Eastib*  Umojr  Kaiiwat  CoKPAirT.— 
Beferred  bacit  to  the  arbitrator,  to  And  apaoiacaUy  aa  to  a 
particular  tact,  which  it  waa  contended  was  left  m  doubt. 

Sx  parU  Thb  Tansrsaa  o»  PaviKO  «d  LteiiTtBO  ihb 
HiMiBTOT  ForuB  WD  Blickwali..— P<«»«»jr  mored  for  a 
mamdam—  to  the  Bast  and  West  India  Docka  and  Binmng- 
ham  Jnnotion  Bailwsy  Company,  to  compel  them  to  build 
a  bridge  in  the  manner  pointed  out  by  the  Bailway  Claoaea 
ConaoKdation  Aot,  8  &  9  Vict.  o.  M,  s.  19.         JM*  am. 

Baa.  e.  ToBwuarox.— Bnlo  enlarged  until  next  term,  to 
enable  the  defendants  to  obtain  the  certificate  of  two  jus- 
tices that  the  road  is  in  good  repair. 

Bxs.  V.  TiIB  CHBstxa  avd  Holtsbas  Bailwat  Coic- 
r  Airr.— PUjwM  mored  for  a  mandamut  to  the  company  to 
iaane  their  warrant  to  the  aheriff  to  aummon  a  jury  to 
aeaesa  eompenaation  to  Mr.  Eaton  for  injury  done  to  his 
bads  in  the  construction  of  the  rsQway.  XuU  nui. 

Bbs.  r.  8oi.B9niOBB.— This  waa  s  rale  ni«>  for  an  at- 
tachment for  the  Don-DAyment  of  costs,  and  also  to  estreat 
the  recognisancee.  Jtamkint  ahewed  canse.  and  contended 
that  the  rule  most  be  diachsrged,  as  the  demand  for  the 
ooets,  which  waa  bv  letter  of  attorney  (the  proaeontor 
baJiMt  abroad),  miadeaoribed  the  rule  by  whioh  the  ooata 
were  awarded,  and  therefore  there  had  been  no  mfBdent 
demand.  Orompton  (Ooruer  with  him)  eoirfri.  By  the 
Court.— Bale  discharged  as  to  the  attachment,  but  abao* 
Into  to  estreat  the  recognisance. 


nrso&vxwT  oovbt. 

Beported  by  Divni  Oato  llAOBAB.Eaq.  of  the  ICddl* 
Temple,  Barristor-at-Law. 

Friday,  May  30. 

Re  John  Upton. 

(Before  thr  Chief  Comuissioneb.) 

Auignee — Mitconduet. 

The  Court  will  order  an  anipnee  to  make  good  any 

dettciency  m  an  iniotvenft  eilate   and  effeett 

canted  by  the  mitmanagement  or  mitconduet  qf 

Ihe  anignee. 

This  ease  had  been  repeatedly  before  the  Court, 
and  folly  argued  by  counsel.  The  fiscts  are  suffi- 
dently  stated  in  the  jndgtnent,  which  was  delivered 
by  the  Court  tn-day  after  a  cur.  adv.  vutt. 

The  CniEF  Commissiombr  said,  this  man  was  a 
cotton  spinner  at  Sedbergh.  in  Yorkshire,  and  being 
in  prison  for  debt  nn  the  6th  of  April,  1848,  filed  his 
petition  on  the  I5th  April,  and  obtained  his  vesting 
order  on  the  18th.  He  waa  heard  at  York  on  the  1st 
Jnly,  1848,  and  was  discharged  forthwith.  Mr.  John 
Swainson.  creditor  71,  and  Mr.  William  Wearing, 
creditor  70,  were  appointed  asugneea,  and  their  ap- 
pointment is  dated  I2th  July,  1848.  Among  other 
property  possessed  bv  the  insolvent  waa  his  interest 
m  a  mill  called  Birksltlill,  of  which  he  held  the  lease 
for  the  unexpired  term  of  eight  years  and  a  half,  and 
the  machinery  on  that  mill ;  and  in  another  called 
MUthorpe  Mill.  On  the  I6th  March,  1849,  Mr. 
Wearing  files  his  account,  and  nn  the  12th  April 
Mr.  Swunson  files  his.  Mr.  Wcaring's  account 
was  audited  on  the  29th  of  March,  1849,  and  a  re- 
port was  made  to  the  Court,  before  the  late  Mr. 
Commissioner  Harris.  Tbia  report  was  excepted  to, 
and  two  matters  only  were  referred  back  to  the 
examiner,  namely,  the  disposal  of  the  insolvent's 
property  at  Birks  Mill  and  at  Milthorpe  MUI ;  and  it 
IS  upon  these  two  particulars  that  an  immense  mass 
of  affidavits  has  been  filed,  and  very  lengthened 
and  able  arguments  have  been  addressed  to  the 
Court.  It  appears  that  there  was  an  intention  to 
dispose  of  the  pmpertv  at  Birks  Mill  by  public  auc- 
tion, and  the  13th  of  December,  1848,  was  the  day 
appointed  for  the  sale.  On  the  morning  of  that  day, 
a  conference  took  place  between  the  two  assignees,  a 
Mr.  Fisher,  and  a  Mr.  Scot,  and  Mr,  Holmes,  land- 
lord, about  withdrawing  the  sale  from  the  public  to 
dispose  of  the  same  to  Mr.  Holmes,  the  landlord : 
and  ultimately  it  was  agreed  that  Mr.  Holme*  should 
porcbase  it  at  the  snm  of  511/.  that  out  of  this 
Mr.   Holme*  should  deduct  his  claim   for   rent 


of  a  year  and  a  half,  and  the  balance  should  be 
paid  by  three  bills,  drawn  on  and  accepted  by 
Holmes.  This  was  done,  and  the  three  billa  so 
accepted  were  deposited  with  Mr.  Swainson,  and 
were  ultimately  paid,  and  the  public  auction  waa 
stayed.  The  creditors  object  to  this  proceeding, 
as  a  very  inadequate  snm  for  the  machinery, 
and  that  the  whole  was  a  scheme  to  give  to  Mr. 
Wearing  the  mill  at  a  very  insnffirient  vuue.  There 
bad  been  a  valuation  of  this  property  by  five  different 
persons :  a  Mr.  Fisher  at  1,266/. ;  a  Mr.  Savage, 
1,228/. ;  a  Mr.  Maudsley.  1,128/. ;  a  Mr.  Jadanan. 
786/.;  and  Mr.  Tomlinson,  706/.  Mr.  Fisher*! 
valuation  had  been  made  on  the  supposition  of  the 
machinery  remaining  on  the  premises;  306/.  being 
his  value  if  such  were  removed.  It  is  not  stated 
upon  what  prindples  these  other  gentlemen  made 
thnr  respective  estimates,  but  it  is  obvious  that  the 
nil.  ultimately  agreed  upon  and  paid  waa  very  fu 
short  of  the  value  of  this  lowest  eitimate.  Now, 
it  is  objected  to  the  bona  Met  of  this  pnoeeedinf 
that  really  this  was  a  scheme  to  give  tbi*  pro- 
perty to  Mr.  Wearing.  It  may  assist  our  in- 
qniry  to  note  the  duties  of  assignees — first,  nndar 
the  provisions  of  the  1  &  2  Vict,  c  110 ;  and 
secondly,  in  analogy  with  the  kindred  system  tH 
bankruptcy.  By  sec.  47  of  the  statute  it  is  enacted 
"  that  the  assignees  shall,  vrith  all  romieii/enf  ipeed 
after  their  appointment,  use  their  best  endeavoonto 
receive  and  get  in  the  estate  and  effects  of  tbe  pri- 
soner; and  shall,  with  alX  convenient  ipeed,  nuke 
sale  of  all  such  estate  and  eflbcts."  Now,  the  lepeti- 
tion  of  the  two  words  "  convenient  speed"  in  thb 
short  sentence,  seems  to  me  to  point  out  the  dotrof 
assignees  in  this  respect  very  emphatically.  The 
62nd  section  of  the  same  Act,  after  stating  that  the 
provisional  assignee  ihall  keep  his  acconnts  ftom  day 
to  day,  provides  that  every  onier  assignee,  at  the  ena 
of  three  month*  at  thtfarthttt  from  the  date  of  hi* 
appointment,  shall  file  hi*  accounts  and  proeeed  to 
dividend ;  and  the  following  secUon,  the  63rd, 
ennmerates  several  drcnmstances  in  which  the  Court 
mav  charge  an  assignee  with  twenty  par  oant. 
and  the  being  guilty  of  watte  or  mitmanagtmtmt  of 
the  estate  is  among  the  provisions  of  that  section  ; 
and  fiirther,  assignees  are  by  sec.  65  expi**sly  made 
officers  of  the  Court,  and  liable  as  such  to  its  ooa- 
trol.  Now,  the  assignees  in  this  caae  did  not  fib 
their  aceoant*  within  the  three  month*,  bat  iSA  in 
about  *ix  month*  from  tbe  date  of  their  afpoint^ 
ment,  and  thereby  an  iqjnry  was  inflicted  on  the 
creditors ;  for  there  was  owing  to  Mr,  Holme*,  tta 
laadhMd  of  the  Birks  Mill,  a  year's  rent  on  the  7th 
April,  1848,  and  another  half-year  was  ramdiig  eaj 
liad  the  asaigneea  taken  to  the  lease  eight  yean  ana 
a  half  the  Umd  would  have  been  entitiad  to  •  year** 
rent  only,  and  to  be  a  creditor  for  the  otii*r  hal^ 
year  wImmi  dne  in  November  following,  bat  by  the 
arrangement  of  sale  to  Holme*  on  the  16th  DaoMnr 
ber  following  Holmes  wa*  allowed  to  take  in  fall  a 
jrear  and  a  hisirs  rent,  which  was  dedocted  at  the 
time  ont  of  the  511/.  that  Holme*  waa  to  give  for 
the  property  at  Birks  MiU.  I  pause  at  this  part  Vt 
the  caae  to  remark  that  there  is  a  great  number  of 
affidavits  connected  vrith  the  actual  levy  of  the  de- 
fendants ;  there  is  a  distreaiing  contradiction  •(  to 
the  mode  in  which  thi*  wa*  cnectedt  bot  I  do  not 
think  it  necessary  to  enter  into  thi*  matter,  for  I  do 
not  see  how  the  property  could  have  been  dispMcd  of 
without  the  landlord  bemg  paid  the  120/.  the  arreara 
then  due  for  the  rent.  The  second,  and  perbapa  the 
most  important  part  of  this  inquiry  then  eri«*e,  ia 
Mr.  Wearing,  the  assignee  of  Upton's  estate^  in  tbe 
possession  of  this  mill,  and  how  and  when  did  Qiia 
occur  ?  December  \6lh  was  the  day  on  whicb  the 
arrangement  was  made  with  Mr.  Holmes  the  hndr 
lord,  and  within  a  week,  via.  on  the  30th  </ Aaeoa- 
ber,  Mr.  Wearing  write*  to  a  Mr.  Hayhorat  tlm*: — 
"  I  have  taken  the  Birks  Mill,  formeriy  worked  by 
Mr.  Upton,  and  bought  the  machinery,  and  have  to 
pav  for  them  on  Saturday,  and  I  am  a  little  short  (rf 
cash."  Now  this  letter  called  upon  Mr.  Weatint 
for  an  explanation,  but  not  one  word  doe*  ha  say  in 
an  affidavit  i{/>er  this  allegation  touching  this  matter 
Mr.  Holmes,  the  landlord,  makes  no  affirmatiott  re- 
specting it.  I  disregard,  therefore,  contradiction  tf 
to  allqled  representsiions  of  Wearing  on  this  matter- 
To  my  mind,  there  is  no  getting  out  of  thi*  state- 
ment in  this  letter ;  yet  Iwould  just  note  the  con- 
dnding  part  of  an  affidavit  of  Mr.  Swainson,  sworn 
the  16th  of  January,  1850.  After  stating  the  mode 
of  die  arrangement  with  Holmes,  prooeed*  a*fol- 
knri.  (The  learned  Chief  hen  read  the  extract) 
Now  to  thi*  part  of  Mr.  Swainson'*  affidavitC 
Mr.  Wearing  makes  no  reply,  nor  oflian  deniu 
or  explanation.  I  condnde,  therefore,  that  Mr. 
Swainson's  statement  is  true;  and  that  Mr. 
Wearing,  with  a  fiill  knowledge  of  what  he  wu 
doing  in  his  diaracter  of.  assignee  of  this  estate,  baa 
subjected  himself  to  make  good  whatever  deficiency 
has  occurred.  Now,  in  bankruptcy,  the  sssignrnii 
cannot  bid,  nor  employ  any  one  to  hid  for  then,  at 
the  public  sale  of  the  bankrupt'*  estate :  they  can- 
not posseaa  themselve*  of  the  bankruprs  pruue'ty 
by  purchase  or  otherwise;  the  role  of  tite  Comt 
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Wing  inflexible  and  miifbnn  agahut  the  transfer  of 
any  part  of  the  bankrupts  estate,  either  to  assignees 
or  commissioners."  This  principle  is  deariy  set 
forth  in  all  treatises  on  this  subject,  and  is  to  be 
found  in  Arcbbold's  Practice,  p.  377,  and  in  Eden's 
IVeatiw,  203  to  307,  and  Montague  and  Avrton, 
'923.  I  think  that  the  evidence  in  the  case  before 
me  justifies  and  demands  the  decision  of  this  Court, 
that  Hr.  Wearing,  with  the  assistance  of  Mr.  Holmes, 
has  got  this  Birks  Mill  for  himself;  and  therefore  is 
liabte  to  make  good  to  the  estate  whatever  it  may 
hare  suffered  from  Mr.  Wearinx's  conduct.  But 
how  is  that  to  be  discovered  ?  Mr.  Wearing  will 
not  tell  OS,  and  Mr.  Holmes  is  silent.  In  resorting, 
fhetefore,  to  what  we  have,  we  look  at  the  different 
valuations  of  this  property ; — 

1.  Fisher £1,256   2 

2.  Savage 1,220    0 

3.  Maudsley 1,128    0 

.     r  J&okman 706  17 

**  ITomlinson  706    1 


5,017    0 
4,381/.  total  amount  of  four  valuations,  divided  by 
4,jriTe8  1,095/.    Deduct  500/.  H.  paid,  leaves  595/. 

The  order  made  by  the  Court  was,  —  "Upon 
leading  the  report  of  Edward  Ingpen,  gentleman, 
one  of  the  examiners  of  the  said  court,  it  is  ordered 
that  the  said  report  be  confirmed  to  the  extent  of 
ordering  Mr.  Wearing  to  pay  500/.  into  court,  and 
lliat  the  case  concerning  the  Milthorpe-mlU  be  re- 
ferred to  Charles  Dance,  gentleman,  an  examiner  of 
the  said  court,  for  further  evidence ;  and  it  is 
ordered  that  the  said  sum  of  500/.  be  paid  into 
court  by  the  said  Mr.  Wearing  not  later  than  six 
weeks  from  the  date  hereof." 


CttbsfMtical  CoiiTt*. 
vsasooAvrva  ooost. 

Bepcxted  by  Dr.  WASStuiva,  of  Sooton'  CommoBS. 

itmdmf,  Feb.  3. 

In  the  goods  of  Thomas  Hamilton. 

PraeHce—Ouirdianthip  of  Ultgitimatt  minor  est- 

.  etitor — Right  tf  the  Crown. 

S^fbre  adminitfration  with  the  will  annexed  will  be 

ffrtnied  to  the  guardian  iff  an  illegitimate  vunor 

tMteutor,  the  Qneen'i  proeter  mutt  coneent  or  be 

cited. 

The  deceased  had  left  a  will  by  which  he  disposed 
'df  all  Ms  proper^  in  the  following  words : — "  I 
direct  that  my  said  wife,  her  heirs  and  assigns,  shall 
vecdve  all  the  benefit  arising  therefrom  for  the  pnr- 
poaee  of  her  own  maintenance,  and  for  the  properly 
orincing  np  and  educating  all  tlie  befi>re-mentioned 
children  nntil  they  shall  have  respectively  attained 
the  age  of  twenty-one  years;  so  long  as  my  wife  re- 
mains unmarried  and  not  be  living  in  adultery,  the 
whole  of  my  property  shall  be  hers  for  the  purposes 
aforemid ;  but  should  she  get  married,  or  be  livmg  in 
adultery,  then  my  executors  shall  be  entitled  and 
empowered  to  carry  out  my  withes  and  desires  as  to 
the  education  and  bringing  np  of  the  before-named 
cbildien,  and  all  my  property  ahall  be  divided  among 
tiiflm,  share  and  share  alike,  by  the  said  executors, 
administrators,  and  assigns  to  the  best  of  their  judg- 
ment and  ability,  when  the  youngest  child  shall 
•ttafai  the  age  of  twenty-one  years.  This  proviso 
Shan  onl;r  be  acted  upon  should  my  wife  get  married 
or  be  Hrug  in  adultc^,  otherwise  the  property  to  be 
iwfs  tot  her  natural  life.  I  also  appoint  as  my  exe- 
cntatB  my  befoie-oamed  son  H.  W.  H.  S.  or  in  case 
of  my  decease  before  he  attains  his  miyority  his  next 
fHend,  together  with  C.  J.  F."  The  deceased  had 
Ave  children  by  his  mfe,  tiate  bom  before  the  mar- 
iriage,  and  two  afterwards,  all  of  whom  he  expressly 
4leKribed  in  his  will  by  name,  widi  the  dates  of  their 
birtii.  The  vrill  also  contained  theae  words  in  re- 
faienoe  to  them, "  which  said  three  diildreo,  thoueh 
macitfanate,  I  parUcolarly  wish  to  pwddpate  eonaUy 
iritn  my  other  children  bom  in  lawful  wedlock. ' 

H.  W.  H.  S.  the  eldest  of  the  children,  and  the 
one  appointed  executor,  on  his  attaining  twenty-one, 
■was  nnder  that  age,  and  oonld  not,  therefbre,  take 
-Oat  office  on  himself.  The  otha  executor,  C.  J.  F. 
imd  renoonced.  H.  W.  H.  S.  had  elected  his 
molber,  the  widow  of  the  deceased,  his  testamentary 
(oanUisi,  for  the  purpose  of  taking  administration 
with  the  will  annexed. 

Detme  moved  the  Comt  to  decree  administration 
irtth  ilie  will  annexed,  limited  untU  H.  W.  H.  S. 
duNld  attain  tlie  age  of  twenty-one  years,  to  be 
aMuted  to  M.  H.  the  widow,  as  his  guardian,  on 
oer  giving  bond  with  justification  of  security,  and 
eilimting  an  inventory. 

Sir  H.  Jbnnkr  Fdbt. — ^I  shall  not  make  any  de- 
cMe,  miless  the  Crown  consents.  Yon  mutt  take 
ant  a  citation  against  the  Queen's  proctor. 

On  the  10th  of  May  the  decree  having  been  served 
M  tiM  Queen's  proctor,  and  no  appearance  being 
Igiim  by  him,  this  administration  was  then  decreed 
to  tke  widow,  ai  formerly  prayed. 


Saturday,  Maj)  10. 

In  the  goods  of  John  Duncan. 
AdnuMitration  with  will  annexed  de  bonis  non 

administratis — Veiling  intereet. 
The  deceased  died  in  the  month  of  October  1829, 
leaving,  a  will  dated  June  29,  1826,  with  a  codicil 
thereto,  dated  the  16th  July,  1826.  He  appointed  no 
executor  in  either  of  those  iostrnments,  but  gave  the 
interest  of  bis  property  to  bis  wife  S.  D.  for  her  life, 
and  he  bequeathed  at  her  death  the  capital  sum  to 
hit  daughters  in  the  following  words  : — "  To  be 
eqnally  divided  among  my  three  daughters  Susannah, 
Mary  Maria,  and  Jane  D.  and  in  case  of  the  death 
of  any  or  either  them,  the  share  of  such  an  one  to 
be  equally  divided  between  the  survivors  if  the 
deceased  bad  no  child  or  children,  but  if  they  or  she 
left  any  child  or  children,  the  share  of  the  mother  to 
be  eqnally  divided  amongst  them." 

By  the  codicil  the  testator  empowered  his  wife 
to  sell  oat  of  the  funds,  immediately  after  his 
death,  two  hundred  pounds  stock,  for  the  purpose 
of  giving  one  hundred  pounds  to  each  of  bis  two 
daughters  M.  M.  and  J.  but  he  directed  that  the 
stock  should  remain  to  enable  their  mother  (the 
testator's  wife)  to  have  the  interest  thereof  for  her 
life.  The  testator  dedaring  his  meaning  to  be 
that  the  two  daughters,  M.  M.  and  J.  should  have 
one  hundred  pounds  stock  each  over  and  above 
their  equal  share  of  the  remainder  of  his  property  as 
a  legacy  or  gift  Ax)m  the  mother.  The  motlier,  the 
residuary  legatee  for  life,  and  the  three  daughters  of 
the  testator,  were  living  at  the  time  of  the  testator's 
death;  the  tentmt  for  life  died  in  April  last,  and 
the  fimd  had  therefore  become  distributable ;  two  of 
the  daughters  had  died  before  her.  one  only  aor 
vived  her.  Of  the  two  daughters  deceased,  one,  J 
died  unmarried  in  the  lifetime  of  her  sister,  but  the 
other  had  married  and  left  her  husband  and  se- 
veral children  surviving  her.  Thus  the  daughter, 
M.  M.  who  had  also  married,  alone  survived  the  re- 
siduary legatee  for  life.  Administration  of  the 
effects  left  nnadministered    by   her   was   now   re- 

§nired,  A.  P.  one  of  the  children  of  the  daughter 
nsannab,  applying  for  it.  Mary  Maria,  the  surviv- 
ing daughter,  was  required  to  renounce,  which  she 
had  done,  but  a  doubt  was  still  raised  in  the  registry 
of  the  Court  whedier  A.  P.  was  entitled  to  the  giaat. 
Whereupon 

Addam*  moved  for  administration  with  the  will 
and  codicil  annexed  of  the  nnadministered  estate 
and  effects  of  the  deceased,  to  be  granted  to  A.  P. 
contending  that  the  three  children  of  the  testator 
took  npon  his  death  a  vested  Interest  in  the  residue, 
sabjeet  to  the  life  interest  of  the  mother,  and  that 
consequently  their  children,  of  whom  A.  P.  was 
one,  was,  at  one  of  the  parties  in  distribution,  en- 
titled to  the  grant.  He  cited  Jarman  on  Wills,  p. 
640,  et  leg.  and  the  cases  there  given ;  also  Price  v. 
Leciley,  6  Beav.  180. 

Sir  H.  Jenner  Fust.— The  autliorities  cited 
satisfy  me  that  the  daughters  of  the  deceased  took 
a  vested  interest  npon  the  death  of  the  testator. 
The  son  of  one  of  them  applies  for  administration 
with  the  win  annexed.  The  danghter,  who  survived 
the  residuary  legatee  for  life,  has  renounced  her  right 
to  the  administration.  I  have,  therefore,  no  difficulty 
in  granting  the  administration  as  prayed. 


Kiti  VriM. 

COURT  OF  COMMON  BENCH. 

Beported  by  W.  J.  MirciLn,  Esq.  of  tb«  Inner  Temple, 

Barrister-at-  Law. 

FIB8T  SITTINGS  AT  WE8TMIN8TEH  IN  THIinTT 

TEBM. 

Friday,  May  30. 

(Before  Williams,  J.) 

Doe  detn.  Mackenzie  v.  Batlis. 

Covenant — Cojutruclion— Trading— Centui    paper 
— Evidence. 

The  eenitu  paper  may  be  uied  to  r^tth  the  me- 
mory Iff  the  penon  who  made  it. 

Semble,  it  u  admieiible  in  evidence,  but  it  ihould 
not  be  uted  except  in  cote  ofnecemty. 

The  leeiee  covenanted  not  to  uie,  or  euffer  to  be 
uied,  the  premiiei  for  the  Inuineit  of  a  tehool- 
maiter  or  ichoolmulreu,  or  for  any  other  trade 
or  butineie  : 

Held,  that  an  ettabliihment  of  Roman  Catholici, 
eoneitting  of  a  lady  luperioren,  titter i,  boardert, 
l(e.  many  of  them  being  received  becaute  they 
had  been  abandoned  by  their  friendi  for  change 
qf  faith,  and  lupporled  by  donation!  and  the 
private  property  of  the  ladiei,  wai  not  a  breach 
<tfthe  covenant. 

A  greengrocer  wat  allowed  to  keep  hit  horieand 
cart  on  the  vremitet;  it  wat  taken  out  in  the 
morning,  uteafor  the  purpoiei  of  hit  trade,  and 
returned  in  the  evening ;  the  batketi  uted  in  the 
trade  were  alto  Irft  in  the  tame  way  : 

Held,  evidence  for  the  jury  qf  a  trading  within  the 
covenant. 

So,  where  a  plumber  wat  allowed  to  keep  hit  toolt 
and  mum  of  hit  lead  in  the  coaehhoute. 


This  was  an  action  of  (jeetnent  fv  i| 
The  fbrfeitnres  relied  upon  wee  h/erti 
of  the  folknring  covenant :— TW  & 
"sliall  not  nor  vriU  at  any  time  dniii;! 
ance  of  the  said  term  (withoat  consol 
use  or  permit,  or  snffer  to  be  lued,  •ia 
snage,  coachhouses,  stable^  and  prat 
demiMd,  or  any  part  thereof,  br  the  la 
schoolmaster  or  sdioolmisbets,  or  ts  ta 
insane  persona,  or  for  any  other  tniei 
whatsoever." 

Bylet,  Ser)t.  in  opening  the  cue  for  I 
urged  that  if  it  shooM  appear  b;  tbe  i) 
the  bouse  had  l>een  ased  as  a  RomuU 
blisbment,  and  that  boarders  and  k>)pi 
taken,  it  would  be  a  breadi  of  the  nma 
son  taking  lodgers  or  boarders  mi  ia| 
trade,  and  vras  wiUnn  the  baakrapt  bn 

To  prove  the  nature  of  the  establish 
who  presided  over  it  was  called  u  in 
upon  her  denial  that  tiiere  were  botrislj 
tablishment,  an  ettcer  wm  caHed  to  |i 
census  paper  returned  by  her.  ' 

The  officer  objected  to  produce,  »a  ftifi 
pabKc  policy  ;  it  was  in  tne  nature  ef  la 
and  private  return,  not  being  itaelf  (r|a 
but  intended  for  the  private  use  of  tlieisM 
that  from  thence  they  might  nuke  ^n^e^ 
was  to  be  treated  as  a  privileged  commiaH 
thus  used,  it  would  greatly  enhaiia  tktt 
conducting  any  fnture  rensos. 

Williams,  J. — There  is  nothinf  i«*l 
protect  it.  It  must  be  handed  in  to  dei 
the  Court.  The  question  whether  it  «k 
will  arise  when  it  is  tendered. 

It  was  then  called  for,  and  Medby  fti" 
to  refresh  the  memory  of  the  witoes. 

Upon  a  subsequent  proposal  to  r««l  it, 

Williams,  J.  said— I  wooU  not  iw " 
unless  it  is  dearly  necessary.  There*'' 
some  stringent  reason  (or  using  it.  "^^^ 
would  be  oppressive.    ""••  »t»^tmi* 


The  ddabx^' 


Act  are  of  a  private  natare;  theymWM 
and  ought  not  to  be  made  imMie.  ltraM>>< 
precedent. 

The  return  was  fhenwithdnwn-   ^^. 

It  was  then  proved  that  a  Bo""**^ 
lishment  occupied  the  bouse j  ti«tn««" 
who  presided  and  managed  ftt"*^*^, 
were  other  ladies  who  l»d  bees  ""jirt 
house  and  supported,  ^""^"ji^'^iT^Mii 
own  friends  for  change  of  faitli;  '"•"^ 
teachers  and  governesses,  •'**''''[i^«t 
that  it  vras  supported  parfly  ^'"Z^i 
from  private  resources;  '''•"'j[S»^ 
carried  on  his  business  near,  ••*^« 
his  horse  in  the  stable,  and  '"•on'JJT, 
the  coachhouse;  that  hetook*""^^ 
poses  of  his  trade  every  '«'<r"'*'i!?!j^ 
placing  them  in  the  evening;  '■'  rTj 
allow^  to  place  hU  tools  "^J^S* 
coachhouse,  and  a  «n>«***°J|Sr ' 
with  permission,  seme  bufldiaj  "jjjrl- 
was  no  proof  of  any  payment  of  restoT];^, 

Williams,  J.— I  have  a v«f7*<«»°J5; 
the  Roman  CathoUc  ettablislnneiiitB»» 
the  covenant ;  it  is  not  a  ti»dinf»»^a 
of  the  covenant.    As  to  the  oUnri"" 
they  are  questions  for  the  jnry.   ^.  _jj« 

Williams,  J.  to  tiie  jnry.-B'J^ait 
covenant  was  broken  by  the  resWJJi-^i  ii 
and  by  the  existence  of  the  "»'!'*7»A» 
they  were  members.  I  am  <*"%';  Z* 
no  breach  has  been  thus  crested.  "V^ 
that  the  covenant  was  broken  by  *^m 


8 

the  premises.  It  seems  to  be  » ■?'•;* 
trading ;  no  bnsineas  is  there«m«  "  ^^ 
sense  of  the  term ;  but  it  a  fc'.f "  "*>* 
allowing  these  persons  to  J^Pf 'S  •»*' 
their  respective  implemeots  <^y^~T„^ 
them  to  carry  on  thehr  re8pecd«o»r  ^j 
there ;  whether,  in  fisct.  «"*  .*5*Si  fttf 
way  of  their  trades.  ^fV^T^^Tit* 
were  thus  used  casually,  and  "ISat;!" 
business,  you  wiB  find  *"  «^fS»  ** 
other  hani,  you  think ttatAjP^*; 
by  any  one  or  mors  of  these  P™JJLj-,  jo » 
their  trades,  then  there  was  *"^al^* 
there  with  the  permission  of  tlje  on 
must  find  for  the  v'^^^^i^f^tU^^ 

Bylet,  Seijt.  Pami.  and  ^jj^^e  **»* 
Shee,  Sent,  and  Macnmtr<h  "^  "^ 

Agreement-Stamp-PromiKni'" 
'  <um.  lib* 


tie*' 
The  following  document  m 


*? 


•He  following  Cw*""",."™;'  Joh  nf  K. 
ofapromittorynote,  J^'vtoll»'rL 


mdemgnea  •»•,""_,  tittTk 

day,  it  Mfn^^faJZif^^'Z 
fti  that  amount  9(f'^;^ 


C.  thit  day 
tecurity  to 

to  the  laid  C.from  »*»?r,  Jaw 
Held,  that  it  did  not  rt(ftin  «  >"^ 
ment. 
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LORD   CHANCELLOm    COURT. 


HOLM   COURT. 


ROLLS   COO«T. 


A  pnmue  to  paj/  tht  dMit  tf  anotktr  teUhout 

tomt  indue fmet^  for  f o  domg,  it  no  eoitoUeration 

fir  a  promiMory  note. 

This  was  an  action  by  the  pCTee  agdiut  the 
maker  of  a  promiisory  note.  In  order  to  prore  that 
tiM  defendant  received  no  coniideration  for  the 
Bote,  and  that  it  was  gireii  soieljr  for  his  brother's 
mortgage  debt,  the  defendant  tendwed  the  foUowing 
aocmnent:-*" 

"  Jan.  6tb,  1848.  The  note  of  hand  given  by  &e 
tmdenigned  John  and  James  Beale  to  the  nnder- 
ligDed  John  Crofts  this  day,  is  intended  as  an  addi- 
iimial  and  further  secnrity  to  tliatamoDnt  of  the  sam 
of  1,00(M.  due  to  the  said  John  Crofts  from  the  said 
John  Beale  on  mortgage. 

(Signed)         "John  Beale.    Jamas  Beale. 
"John  Crofts." 

Seffe,  for  the  plaintiff,  objected  that  it  was  in 
efltet  an  agreement,  and  required  an  agreamant 
stmip. 

Wtllet,  contr^  contended  that  it  oonld  not  be 
treated  as  an  agreement, — neither  party  eoald  sue 
upon  it  or  enforce  it. 

WiuJAMS,  J.— I  shafl  admit  it. 

WiUti,  in  addressing  the  jury,  urged,  that, 
tiiongb,  as  far  as  he  was  aware,  the  point  had  not 
been  decided,  as  affecting  a  promissory  note,  it 
wonld  be  hrld  to  be  law,  that  a  bill  or  note  given 
only  in  consideration  of  the  debt  of  anodier — with- 
out promise  by  the  creditor  to  forbear  or  to  do  some- 
thing which  conld  benefit  the  maker  of  the  note — 
iraa  given  without  consideration,  and  did  not  bind 
tiie  maker.  Here,  the  defendant  made  the  note 
amply  in  considention  of,  and  aa  security  for,  a  debt 
doe  by  his  brother  to  the  plaintiff,  which  was  ahready 
Mvured  by  a  mortgage. 

Williams,  J.  to  the  jury.— If  yon  think  that 
there  was  no  other  considennon  for  the  note  except 
file  debt  of  his  brother,  the  plea  is  proved,  and  there 
ma  no  consideration  which  woold  make  the  note 
binding  on  the  defendant.  If  the  note  was  given 
simply  for  the  pre-existing  mortme  debt  of  his 
brother,  the  defendant  is  not  boond  to  pay  it. 

Verdict  fir  tht  d^tndant. 

AM  and  Prentice  for  the  phintiff. 

inttet  for  the  defendant. 


4S4H(tfi   CTtHItC 

IMXa  CSAZrCSXU>B.'S  cooxt. 

■sported  by  Riohabd  aBirnrBs  WaLFOzn,  S»q,  of  the 
laaar  Tempi*,  StmnUt-iJt-hm, 

Friday,  June  6. 
SMparteTiui  Cospokation  of  Bbistol. 
fvblie  charitin — Appointment  of  truttett  vndtr 
Mmieipal  Corporationt  Act— Appointment   qf 
eitritp  truttett  toithoul  public  notice, 
7%«  trutten  qf  charitiei  appointed  under  the  Mu- 
nicipat  Corporationt  Act  havinp  been  reduced  in 
nmmber  by  deatht,  ^c.  met  without  any  public 
aotice  and  telected  eirtain  penont  to  fill  up  the 
vaeaneiet,  and  purpotely  withheld  the  namet  qf 
tuch  peraont  until  the  presentment  of  the  petition 
to  thtt  Court  praying  for  their  appointment,  and 
tht  utual  r^trenci  to  the  Matter  having  been 
mmde,  the  nominett  qf  the  truttett  had  been  op- 
proved  .- 
Meld,  that  tuch  a  tecret  election  of  new  truttett 
wat  improper,  and  that  the  report  of  the  Matter- 
mutt  lie  reviewed,  and  for  that  purpose  be  tent 
tad  to  the  Matter,  before  whom  the  corporation 
might  attend  by  couattl. 

In  this  matter  two  petitions  had  been  presented, 
the  one  by  the  centinoing  trustees  of  the  moaidpal 
charities  of  'Bristol,  praying  that  the  Master's  report 
approving  of  certain  persons  as  trustees  to  supply 
varoandee  which  bad  occurred  by  deaths  and  otherwise; 
&e  other  petition  was  by  the  corpomtion  of  Bristol, 
and  nsyed  that  the  Master's  report  might  b&  re- 
fened  back  to  the  Master  lo  be  reviewed,  and  that 
the  corporation  might  be  at  liberty  to  attend  by 
their  counsel  before  the  Master  on  the  selection  and 
appointwefit  of  new  trustees. 

It.  Palmer  and  Daniel,  in  support  of  the  latter 
petitum,  stated  that  the  Bristol  charities  (all  formerly 
vetted  ia  txast  in  the  corporation)  were  about  forty- 
five  in  number,  and  bad  no  lesa  than  15,000/.  of 
amraal  income.  Several  vacancies  bad  occurred 
within  the  last  few  years  in  the  number  of  trustees 
ap^mted  after  the  passing  of  the  Municipal  Corpo- 
ration Amendment  Act,  by  deaths,  removals,  &c.  so 
that  the  present  number  was  only  fifteen  altogether. 
They  held  a  meeting  to  select  persons  to  fill  up  the 
vacancies  without  givmg  public  notice.  The  names  of 
tboae  penons  so  nominated  were  kept  secret  until  the 
presentation  of  the  petition  to  the  Court  for  a  refer- 
OBce  to  the  Master  to  appiove  of  proper  persons  to 
be  tnistees.  The  Master,  of  coarse,  approved  of  the 
fonons  so  nominated,  there  being  no  person  present 
to  ol^ect  to  them.  The  corooration  now,  by  their 
Mtitioii,  sobmitted  that  they  nad  a  right,  aa  well  on 
odialf  of  the  city  of  Bnstal  la  of  thepoblu;  geoetally. 


to  intvfere,  in  order  to  prevent  tUs  eovte  of  aelf- 

elsction  among  the  trostees.  Without  making  any 
personal  objections  to  the  gentleman  nominated,  tiie 
counael  contended  that  the  meetings  to  reoomoiend 
new  trustees  ought  to  be  open  meetings.  All  the 
inhabitants  had  an  interest  in  the  due  adniniatrataon 
of  the  charities.  If  the  surviving  trustees  nay,  by 
the  existing  law,  that  select  their  aasoeiates  in  the 
trust,  so  as  to  perpetuate  the  tome  class  of  persons 
in  the  tmst,  some  new  legislative  measoie  becomes 
neceasary. 
Parker  and  If.  Jam**  oppMsd  the  corporation 

Petition,  insisting  that  the  present  snrviving  tnistees 
ad  pursued  the  nsaal  oevrse  of  first  nominating  the 
fit  persons  to  be  trustees,  and  then  going  before  the 
Master  for  his  approval,  with  notice,  erf  course,  to 
the  Attorney-General.  There  was  no  imputation  on 
the  character  or  objection  to  the  fitness  of  any  of 
the  gentlemen  nominated  to  be  trustees,  and  they 
were  all  approved  of  by  the  Master. 

The  Lord  Crakosllor.— I  am  of  opinion  diat 
the  trustees,  in  presenting  their  petition  for  the  ap- 
pointment of  new  tmstees,  are  bound  to  give  public 
notice  of  that  prooeadiag ;  and  I  would  not  interfere 
if  it  were  not  for  themietake  committed  in  the  secret 
nomination  of  the  new  trustees.  There  is  no  impu- 
tation of  improper  motives  on  other  side.  The  cor- 
poration complained  of  the  manner  in  which  the  new 
tmstses  were  presented  to  the  Master,  and  the 
answer  to  that  charge  was,  the  usual  course  was  fol- 
lowed on  this  occasion.  Bnt  the  qnestion  was,  whe- 
ther the  Master  or  the  Coort  had  full  means  of 
deciding  on  the  fsimess  of  the  selection  of  new 
tmstees.  The  existing  tmstees  admit  that  they  pur- 
posely withheld  all  knowledge  of  their  intended 
meeting  to  select  the  penons  whose  names  were 
to  be  sent  before  the  Master,  becaase  they  be- 
lieved if  the  day  of  their  meeting  had  been  known, 
other  persons  would  be  propoeed  in  opposition  to 
the  persons  nominated  by  themselves.  But  the  in. 
habitants  at  large  have  a  right  to  know  the  penons 
that  are  to  be  nominated  for  tmstees,  and  it  was  a 
miscaniage  to  conceal  the  day  of  meeting  for  that 
purpose,  and  it  was  another  mistake  to  conceal  the 
names  of  the  persons  nominated.  Considering  that, 
under  these  ctreamttances,  the  Master  had  not  suf- 
ficient knowledge  of  the  persons  presented  to  him 
for  his  approval,  I  feel  bound  to  refuse  confirmatian 
of  the  report,  whidi  I  shall,  therefore,  send  back  to 
the  Master  to  review  it,  witii  leave  to  the  Corporation 
to  attend  by  counsel  before  the  Master,  not  as  a 
Corporation^ut  on  behalf  of  the  public  of  Bristol 
generally.  With  respect  to  the  observation  made  by 
oevnsel  as  to  the  necessity  of  a  legislative  measure, 
bis  lordship  said  tiwt  he,  a  few  evenings  ago,  intro- 
daeed  a  Bill  (the  Charitable  Tmsta  Bill)  into  the 
House  of  Lords,  whieh  would  aecuie  the  required 
publicity  to  such  meetings.  His  loedship  tiien 
ordered  the  report  to  be  rcfonrad  bade  to  the  Master 
to  be  reviewed.  

KOXA8  <909W« 

'  Reported  by  J.  lliOAVuT,  Esq.  of  Uw  loner  Temple, 
Barnatar^t'Law. 

TVstiiay,  /an,  14. 

Wbickbr  o.  HntiB. 

Domieile—Bsetptiont  to  Matter' t  report— 

Bfidenee—WUl. 

A  iettattr  (the  validity  qf  whote  will,  which  wot 
in  the  Englith  firm,  wot  fuettioned  on  the 
ground  of  dtmieile)  wat  born  in  Scotland  qf 
Scotch  parentt,  tmd  wat  educated  there.  He 
^terwardt  went  to  the  Boot  hditt,  in  the  ler- 
vice  of  the  Batl-India  Company,  where  he  re- 
mained fir  tome  years,  and  then  ntumed  to 
England.  Some  thort  time  qfter  he  went  to 
Scotland,  and  became  domiciled  in  Bdistburgh. 
Afterwardt  he  went  to  London,  where  he  re- 
mained fir  eeveral  years,  retiding  ekiefiy  in 
lodgings.  UUimafely  he  went  to  France,  where 
he  died,  having  made  a  will  in  the  EngUthfirm, 
describing  himself  as  of  Bdmbmrgh,  but  tHien  re- 
siding in  Parit.  Under  these  cireumttaneet  a 
rrferenee  wat  directed  to.  the  Matter  to  inquire 
at  to  his  domicile,  it  being  contended  that  it  wat 
either  a  Scotch  or  French,  but  not  an  Bnglith 
domicile,  and  that  therefore  the  Bnglith  wilt  was 
not  valid.  The  Mmter  found  that  the  domicile 
wat  Bnglith,  and  exeeptiont  being  taken  to  hit 
report,  the  Court  affirmed  the  Master' t  finding. 

A  person  may  acguire  a  domttUe  without  repudiat- 
ing his  nationality  or  hit  original  ekaraeter  or 
gualily  tsqfthe  country  iit  whieh  he  wot  bom, 
and  without  being  a  htuteholder  or  more  than  a 
lodger  in  the  country  in  which  the  domicile  is  so 
acquired. 

Where  a  testator  deteriie*  kimnffat  qf  the  place 
vf  hit  original  domieUe,  tht  wordt  qfdtteription 
are  eontittent  with  and  may  mdioate  the  fact 
that  the  testator  wat  bom  there ;  btU  no  dtterip- 
lion  which  a  testator  eon  give  ef  himseff  eon  by 
itse^  have  any  effect  as  determining  hit  damieite. 
TUs   ease    same   on    upon  taatftiooa  to   the 

Miiter'a  repwt,  finding  ttadoBfca*  Of  ttohte  Dr. 


John  B.  Qildnist  to  be  English,  and  neitlier  Scotch 
I  nor  Pranch,  as  was  conteo&d  hy  some  of  the  parties 
'  to  the  snit.  The  facts  are  sofficiantly  stated  in  the 
I  judgment. 

Roupell,  7%ompion,  Beavan,  Turner,  Bagshawe, 
B.  Palmer,  and  Anderson,  appeared  for  the  several 
parties.  The  followiog  cases  and  authorities  were 
rated :  Bempde  v.  Johmttone,  3  Ves.  198  j  Somer- 
ville  V.  Somerville,  5  Ves.  750 ;  Afonro  v.  ifonro, 
7  a.  &  F.  842 ;  Munro  v.  Douglas,  5  Madd.  405; 
Phillimore.  24,  25  ;  J)e  Bonnival  v.  De  Bonnegal, 
1  Curt.  856;  Storv,  Confl.  Laws,  5,  52,  53;  Ellit  v. 
Crefttr,  PhiUim.  142;  ship  Harmony,  2  Rob.  324; 
Ntdton  V.  Lord  Bridport,  8  Beav.  527  ;  ship  Young, 
5  Rob.  303 ;  ship  Ann,  1  Dods.  221 ;  Indian  Chiif, 
3  Rob.  18 ;  Stanley  v.  Beaa,  3  Hogg.  437;  PhUL 
-Dom.  106;  Collier  v.  Beeves,  2  Curt.  855. 

The  Master  nf  the  Rolls.— In  this  case  it  wa» 
referred  to  the  Master  on  the  11th  January,  1843,. 
to  inquire  where  John  Borthwick  Gilchrist  was 
domiciled  at  the  time  of  his  death,  which  took  place 
on  the  8th  January,  1841.  The  Master  reported 
that  he  was  then  domiciled  in  Bngland,  and  the  case 
comes  before  me  on  exceptions  to  the  Master's  re- 
port, which  have  been  filed  by  the  plaintiff,  one  of 
the  testator's  next  of  kin,  who  alleges  that  the  tes- 
tator, at  the  time  of  his  death,  was  domidled  in 
Scotland,  or  if  not  in  Scotland  in  France.  The 
question  is  one  which,  under  ordinary  circumstanoes, 
is  proper  to  be  dedded  upon  the  trial  of  an  issae ; 
and  I  sboald  have  adopted  that  course  on  this 
occasion  if  all  parties  had  not  concurred  in  request- 
ing me  to  determine  the  exceptions  here  qpon  the 
evidence  which  was  token  before  the  Master.  The 
evidence  adduced  is  extremely  voluminous.  There 
are  several  affidavits,  and  an  extremely  lon^  corre- 
spondence consisting  prindpally  of  lett^  written  by 
the  testator  himself,  and  containing  statements,  of 
his  acts  and  intentions.  Many  of  these  statemente 
are  of  an  ambiguous  nature,  and  very  few,  if  any  of 
them,  of  a  character  to  be  entirely  satisfactory  and 
condusive.  The  testator  was  bom  in  Edinburgh,  of 
Scotch  parents  domiciled  in  Scotland,  in  the  mODtli 
of  June,  1759.  He  oras  educated  there,  and  appren- 
ticed to  asurgeonatFalkirk.  Hewas  in  bis  early  vontb 
in  the  West  Indies  for  two  or  tbreeyears.  but  in  U82  he 
went  from  Scotland  to  the  East  Indies,  and  entered 
into  the  service  of  the  East  India  Company.  Therfr 
he  remained  in  the  East  Indies  till  the  year  1804, 
and  during  his  stay  there  was  appointed  as  first 
assistant-surgeon  (6th  May,  1789),  and  after- 
wards surgeon  (20tii  April,  1798),  in  the  service 
of  the  Company.  It  appears  that  he  bad  paid 
much  attention  to  the  study  of  Oriental  lan- 
guages. On  the  24th  December,  1798,  he  was'ap- 
pointed  Professor  of  the  Hindostanee  and  Persian 
languages  in  the  College  of  Fort  William,  and  had 
spent  much  time  in  the  preparation  of  literary  works 
on  the  subject.  In  1804,  his  health  had  beaome 
impaired:  he  resigned  his  professorship,  and  ob- 
tained leave  to  return  to  England.  The  testator  was 
then  about  forty-five  years  of  age,  and  it  does  not 
dearly  appear  what  plans  he  had  formed  for  the  set- 
tleinent  or  employment  of  his  future  life :  he  was 
iookiag  to  both  Bdiubunh  and  London,  to  Scotland 
and  to  Eoghmd.  In  Edinburgh,  and  in  the  year 
1804,  be  pcsaented  to  George  Heriof  s  Hospital  100/. 
aa  a  amall  testimony  of  gratitude  for  his  education 
there ;  he  nocured  himself  to  be  admitted  a  burgess 
and  pwild  brother  of  the  city,  caused  his  armorial 
beanngt  to  be  matriculated  in  the  Lien  office,  and 
obtained  a  diploma  of  the  academy  of  James  VI. 
of  the  city  of  Edinbuigh,  and,  in  the  year  1805,  it 
is  said  tha<  he  embarked  in  the  wholesale  linen  trade 
in  Edinburgh.  He  seems,  however,  for  some  time 
to  have  prindpally  resided  in  the  ndgbbourhood  of 
London.  On  the  28tb  of  May,  1805,  he  obtained  a 
pension  from  the  East  India  Company  as  a  surgeon 
retired;  be  endeavoured  to  promote  the  sale  of  the 
works  on  Oriental  language*  which  he  had  prepared, 
by  giving  lecture*  on  the  subject ;  and  on  the  21tt 
of  February,  1806,  he  was  appointed  Professor  of 
Oriental  I«ngnages  in  the  college  of  the  East  India 
Company  at  Hayleybury,  which,  iuwover,  he  held 
onlv  for  a  few  mootfas.  In  the  mean  time  he  claimed 
to  be  connected  with  the  noble  Scotch  family  of 
Borthwick ;  conceived  that  he  had  some  right  to  the 
title,  then  supposed  to  be  only  in  abeyance;  obtained 
on  the  20th  of  March,  1806,  a  royal  license  to  take 
and  use  the  name  of  Borthwick;  and,  on  the 
5th  June,  1806,  obtained  a  grant  of  arms,  in  which 
be  was  described  as  John  Borthwick  Gilchrist,  of 
Camberwell.  He  continued  for  some  time  to  give 
iactnres  (which  are  called  gratuitous)  on  Oriental 
languages,  with  a  view  to  promote  the  sale  of  bis 
literary  works ;  but  about  the  year  1806  he  seems  to 
have  resolved  to  settle  in  Edinburgh.  On  the  23rd 
December,  1806,  he  became  a  member  of  the  Com- 
pany of  Merchants  in  that  dty,  and  entered  intojrf 
partoership  as  a  banker  with  James  Inglia.  AlthongbcSf 
the  formal  instmments  were  not  executed  till  a  tateiSTt 
date  (26tb  December,  I1i08),  yet  the  commencement^  I 
of  the  partoership  business  was  to  date  from  the?'  | 
Itt  Jomuy,  1807.  The  parinenhip  property  con-~  I 
•totoiof  •  baiitable  flat  in  HnaterHiqnare,  when  th^  ] 
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liBBneas  wa*  earned  on,  and  20,00(W.  stock,  or  200 
'  diares  of  ION.  each  in  the  Commacial  Bank  of  Scot- 
'  Iiml.  Withrafaranoetotbe  timewben  hisenngeinents 
.  to  the  East-India  Company  may  be  stricuy  said  to 
'  hare  ceased,  it  may  not  be  quite  clear  at  what  par- 
'  ticiibr  time  the  testator  onf ht  in  strictness  to  be 
-aud  to  hare  become  domiciled  in  Scotland,  bnt  the 
noof  appears  to  me  to  be  clear  and  satisfactory  that 
'  JEdinborsh  was  his  domicile,  with  all  the  legal  in- 
cidents (^  domicile,  some  yeus  bdbre  the  year  1817. 
He  was  then,  and,  it  is  justly  and  necessarily 
admitted,  that  be  was  then  domiciled  at  Edinborgh, 
which  was,  or  had  been,  his  domicile  of  origin— the 
place  of  ha  birth  and  edacation,  to  which  he  was 
astnrally  attadied  by  all  the  stnnig  ties  by  which  all 
■men — and  Scotchmen,  perhaps,  more  than  others — 
an  bound.  He  had  early  paid  certain  debts  left 
onpud  by  his  £tfher  and  mother,  and  had  prerailed 
on  tus  mother  to  retnm  from  Newfoundland  and 
join  him  in  Edinburgh.  On  the  3rd  of  April.  1807, 
ne  purchased  a  house  at  No.  6,  Nicholson-square, 
•so  resided  there  with  his  wife,  whom  he  married 
in  May  1808;  and,  besides  the  interest  he  had  in  his 
'  imnness  as  a  iMmker,  he  attended  to  the  printing, 
publication,  and  sale  of  his  literary  works,  and  be- 
caae  a  member  of  the  Royal  Society  of  Edinbargb, 
4ke  Hotticaltinal  Society,  the  East-India  Club,  and 
the  Scottish  Mililary  anil  Naval  Academy.  Erery- 
tking  iD&ated  that  he  was  settled,  andsndi  sppears 
to  Be  to  have  deariy  been  his  intention.  But  in 
Owyear  1815  the  banking  firm  of  Inglis,  Borthwick 
GOdrist,  and  Co.  fell  into  difficulties.  The  testator 
«obU  not  support  the  expenses  to  which  he  had  been 
•eoDStomed,  Hie  partnership  was  dissolred,  and  the 
testator  retbred  as  from  the  30th  Jane,  1815.  In 
tiie  year  1816  he  wait  to  reside  at  Inchyra  House, 
in  Perthshire,  and,  after  returning  for  a  time  to 
B£nbnrgh,  he  wait  to  London  in  June  1817.  It 
appears  to  me  from  the  eridenoe  that  he  left  Edin- 
Innth  with  the  intention  to  abandon  it  as  his  place 
tif  permanent  lesideDce,  and  that  he  airived  in 
London  with  no  certain  or  settled  determination 
what  to  do  or  Iiow  to  employ  himself.  He  had 
idEurs  at  Edhiburgfa  which  could  not  be  imme- 
£atriy  settled ;  his  property  there  consisted  in  part 
<if  Ins  maiety  of  tiie  flat  in  Hunter-squaie,  where 
'tke  banldng  bo^neaa  had  been  carried  on,  and  of  his 
■hare  of  the  Commercial  Bank  Stock ;  he  was  in- 
debted to  the  Commercial  Bank  in  a  considerable 
aun  of  moner.  and  there  wen,  I  think,  some 
■•itDership  conoons  not  entirely  arranged.  Bis 
taoase  in  Nidiolson  -  square  was  in  hand,  and 
coold  not  be  easDy  sold,  or  eren  let;  he  had 
»'  itock  of  books  in  the  hands  of  agents  to 
aril,  and  other  books  used  as  his  librar>-,  and  more- 
over he  had  a  family  of  natural  children,  who  appear 
to  hare  been  extremely  troublesome  tu  him,  and  to 
have  occupied  ranch  of  his  attention.  When  he  left 
Bdlnborgh  he  omitted  to  relieve  himself  from  the 
liabilities  to  which  he  was  liable  in  conseiinence  of 
liis  being  a  member  of  various  societies  there. 
These  several  matters  are  frequently  mentioned  in 
iiis  correspondence,  which  can  only  be  understood 
with  reference  to  them  and  to  his  peculiar  character. 
He  was  a  man  in  the  utmost  degree  self-confideat, 
measuring  the  abilities  and  even  the  honesty  of  other 
persons  by  their  more  or  less  of  accordance  with  bis 
own  views.  He  had  no  confidence  whatever  in  the 
stebility  of  the  government  and  institutions  of  the 
oonntry,  but  had  very  groat  confidence  in  every 
schrjne  of  his  own  suggestion,  believiiiij  that  hisoivn 
abilities  and  honest  purposes  ought  to  insure  success 
to  every  adventure  in  which  he  engaged.  He  very 
readily  engaged  in  new  specnLitlons,  bat  he  as  rend  ily 
abandoned  them  if  he  found  tliat  he  could  not  control 
them.  There  is,  necessarily,  much  uncertainty  in 
the  conclusions  which  ought  to  be  dednccd  from  the 
declarations  of  such  a  person  on  particular  occasions : 
he  was  irritable  and  rash,  and,  like  all  such  persons, 
no  doubt  often  uttered  expressions  which  could  not 
be  considered  as  satisfaetory  proofs  of  settled  in- 
tention. He  very  naturally  desired  to  turn  his  knonr- 
ledge  and  abilities  to  profitable  use :  he  mainly  relied 
on  his  mode  of  teaching  Oriental  languagej :  he 
thought  it  peculiarly  his  own.  and  e.vpected  to  derive 
from  it  both  honour  and  profit.  To  those  views  he 
seems  to  have  been  more  constant  than  any  other  j 
to  them,  as  far  as  he  could,  he  made  all  other  views 
aabservicnt.  His  plans  upon  the  subject  comnienced 
in  India  before  180J— were  pursued  in  London 
whilst  he  remained  in  the  neighbourhood  of  Londiin 
before  he  went  to  reside  in  Scotland— were  pursutd 
in  Scotland  during  his  residence  there,  and  were 
probably  the  principal  if  not  the  only  subject  of  liis 
consideration  when  he  arrived  in  London  in  1817. 
He  desired  the  assistance  and  influence  of  the  Kast 
India  Company,  and  submitted,  though  it  would 
aeem  with  reluctance,  to  seek  for  their  patronaje 
and  support.  His  character,  in  some  opposition 
to,  or  even  conflict  with,  his  position  and 
ijAcrest,  gave  rise,  in  process  of  time,  to  some 
inconsistencies  and  some  uncertainty.  While  he 
thought  it  useful,  or,  perliap-;,  necessary  for  his  piir- 
vosc,  he  wished  to  receive  assistance  or  favour,  hut 
he  could  not  refrain  from  seeking    to  c8tubli:ih  a 


daim  adversely.  His  petitions  to  flie  Eaat-IndKa 
Company  were  acoompuied  or  soon  followed  by 
attacks  very  hkeiy  to  produce  unfisvoorable  efiects. 
He  seems  to  have  truly  described  himself  as  irrit- 
able and  irritated,  and  his  correspondence  abounds 
in  indications  of  his  condition  in  this  respect. 
Such  being  tlie  man,  he  resided  in  London  from 
the  middle  of  1817  till  1827  or  1828.  mostly  m 
lodgings,  but  for  a  time,  in  a  house  which  he  hired 
furnished.  I  consider  it  to  he  immaterial  whether 
he  resided  in  a  house  of  his  own  or  in  lodgings, — in 
foct  he  resided  in  London,  with  such  occasional  ex- 
ceptions or  absences  as  were  consistent  with  London 
being  his  nsual  and  common  place  of  reaideuee.  We 
hare  tiie  nndoubted  bet  of  residence,  and  if  we  can 
see  from  the  evidence  that  this  £ut  during  its  con- 
tinuance, was  acoompanied  by  an  intention  to  make 
London  his  permanent  place  ol  residence,  and  the 
central  place  of  his  a£hira  and  boaioess,  thai  it  must, 
I  think,  be  consdered  that  London  became  his 
domicile,  with  the  legal  incidents  of  domicile. 
His  attention  was  first  directed  to  the  East-India 
Company.  He  succeeded  in  obtaining  some,  though 
not  a  satisfactory  increase  of  pension,  and  be  hoped 
to  increase  tiie  nle  of  his  books  by  obtaining  anuw- 
rity  to  give  lectures  with  the  sanction  of  the  Com- 
pany. His  applications  were  eontinaed  for  what  he 
tliought  a  very  long  time,  and  were  not  so  success 
Inl  as  he  hoped;  aid  in  June.  I8I8.  he  informed  Mr. 
McHutdiin  that  be  had  bem  wonied  night  uid 
day  concerning  his  business  with  the  Court  M  Direc- 
tors for  six  months  pas^  he  feared  to  little  purpoae, 
still  he  would  not  quite  despair,  and  would  keep  at 
them  a  little  longer.  He  persevered,  and  he  occu- 
pied himself  in  preparing  to  give  the  lectures ;  and 
to  some  extent,  his  perseverance  was  rewarded  with 
success ;  and  on  the  6th  November,  1818.  he  was 
informed  that  with  the  view  of  encouraging  him  to 
establish  lectnrea  of  the  description  he  hwl  proposed, 
and  entertaining  the  highest  opinion  of  his  merits 
and  qualifications  for  the  objects  in  question,  the 
Court  of  Directors  had  resolved  to  aUow  him  the 
sum  of  200{.  a  year  for  three  years,  at  the 
expiration  of  which  period,  it  would  appear 
how  far  the  advantages  which  he  antici- 
pated were  likely  to  be  leaUaed,  and  the 
Court  further  resolved  that  all  persons  ap- 
pointed to  the  company's  medical  service  should  be 
ie<]uired  to  attend  one  coarse  of  his  lectures,  for  ad- 
mission to  wliich  they  should  not  pay  more  than 
three  guineas.  Thia  appointment  was  temporary, 
bat  by  its  aanstaace  the  testator  was  enabled 
greatly  to  incRaae  tiie  sale  of  bis  books,  and  I  tUnk 
that  from  that  time  he  and  his  wife  considered  tltsm- 
sdves  to  be  fixed  in  London,  and  he  looked  forward 
to  |»ying  a  short  visit  to  Edinburgh  to  wind  up  his 
affiiirs  ttare.  He  did  not  consider  the  professorship, 
as  he  called  it,  prefitable  in  itself,  bnt  rather  as  a 
ioaing  concern,  accept  as  it  increased  the  sale  of  his 
boob,  whiek  was  his  main  object  and  reliance.  He 
had  early  boun  to  think  that  he  liked  London 
better  than  E&ibargh ;  and  bis  dislike  to  Edinburgh 
seemed  to  increase.  He  desired  the  stodc  of  sale- 
able works  witlwut  an  exception,  and  his  whole 
library,  sueh  as  it  was,  to  be  sent  from  Edinbonh 
to  London ;  and  he  effeeted  some  reduction  of  the 
debt  whidi  he  owed  to  the  Commercial  Bank.  He 
seems  to  have  considered  himself  bound  to  London 
hy  official  duties,  as  he  called  them.  The  sale  of 
his  literary  -works  was,  I  tliink,  his  principal  bnsi- 
neat;  hut  it  was  not  very  long  before  he  hoped  to 
improve  hb  Income^  or  sioquire  distinction  and  im- 
portance, by  some  additional  employment ;  and  in 
the  diBerent  projects  which  he  farmed  daring  his 
reaidenoe  in  London,  it  is  plain  that  one  principal 
circumstance  upon  which  they  were  all  founded  was 
his  own  reaidenoe  in  London; — whatever  he  pro- 
posed to  do  in  the  various  occopations  which  he  at 
diftrent  timea  contemplated,  his  contemplated  place 
of  action  was  London.  It  was  there  that  he  was  to 
be  either  entirely  or  principally.  At  various  times 
he  proposed  to  become  a  director  of  the  European 
Insoiance  Company,  to  acqoire  some  influence  or 
interest  in  the  Brecon  Insurance  Company,  to  take 
an  active  part  in  maaayng  the  bnsinrss  of  a  proposed 
herring  fishwy,  of  a  joint-stock  bank  of  England  and 
of  Scotland,  to  become  gratuitously  a  director  or  agent 
of  the  Scotch  Military  Academy,  to  become  director 
and  honorary  corresponding  secretary  of  the  Soath- 
em  Edinburgh  Sdiool,  and  of  the  Exeter  Public 
School  Committee  in  London.  In  these  and  other 
projects  which  may  have  occurred  to  his  versatile  and 
active  mind,  London  was  contemplated  as  the  place 
where  he  was  to  be  and  to  act;  and  in  con- 
sidering the  whole  of  his  correspondence,  while 
one  is  surprised  at  the  rapid  snccession  and 
abandonment  of  different  schemes  for  attaining 
profit  or  distinction,  imnortance  or  notoriety  there 
seems  to  be  a  steady  ana  constant  contemplation  of 
liOndon  as  the  place  where  his  exertions  were  to  be 
mainly,  if  not  exclusively,  exercised.  This  might 
have  been  consistent  with  an  intention  to  return  to 
Scotland  or  to  reserve  another  home  or  final  reating. 
place  after  he  should  have  satisfied  bis  immediate 
purposes,  bat  of  this  there  ii  no  evidence.    He  cer- 


tainly never  tlwai^  of  rrpndiating  or  ahaadoaing 
his  rharacter  of  a  Scotchman.    He  did  not  ceaae  to 
take  an  interest  in  his  native  place — be  would  pro- 
bably have  been  glad  to  attach  his  name  pennaoeBtiy 
in  some  conspiciioas  manner  to  Edinbtnpi.  the  place 
of  his  birth   and   education,    notwithatanfing  the 
disgust  which  he  had  cuaeaiKl  on  teavinc  it.    He 
paid  it  two  or  three  trainient  visits,  bat  I  fad  n* 
trace  whatever  of  his  having  altered  the  resotutian 
which  he  had  so  stron^y  expreased  to  abandon  it; 
and  on  the  whole  I  am  of  opinion  that  the  fact  of  Ui 
reaidenoe  in  London  was  accompanied  b^  a  tiain  of 
conduct  and  facts  so  dearly  manifestiiig  lua  intadica 
to  reside  there  permanently  or  principally,  and  ta 
make  London  the  centre  of  Us  aSairs  and  bu^teaa, 
that  it  must  be  condnded  that  in  and  before  the  yesr 
1828  London  had  beoomeand  was  hii  domicile.    He 
was  a  Scotchman  bom  and  educated  ia  "Tflsnd 
and  domiciled  these  before  1817 ;  but  he  aftatwacds 
abandoned  Scotland  as  his  residence,  removed  to 
England,  and  resided  there  under  anA  ciifwmslsiicBi 
and  with  such  intentioaa  as  to  fix  his  dnqnrihi  thtre. 
Sodi  bein^  my  offiniaii  the  qneatian  then  is,  whetiicr 
any  alteration  afterwaids  took  place.    The  bikm  of 
his  health  and  that  of  hia  wife,  and  perhaps  cod- 
sidecatioiis  of  economy  seem  to  have  been  the  sole 
reason  for  their   subaeqiient   movementa,   ahuhsi 
they  were  together  or  separata.    They  went  to  the 
continent  at  first   for  longer   or   shorter   or  ao- 
oertain    periods,    plainly    without    any    fixed   or 
settled   plan,     and    without     any     intreitinn    at 
atranpiiiig   for  the   transartinn   of  any    thing  bat 
occasional   businesa,   dsewhere   than   in  T^widnB. 
On    leaving   London  he   left  there    his   ktten, 
papers,    ana   deeda,   his   library,  some   fismitan, 
and    his   stock   of  saleable   woriu,    and   snaa^e- 
ments  were   made   with  reference   to  his    bang 
absent  only  for  a  short  time ;  and  what  haj^p^cd  so 
his  subsequent  visits  to  London,  and  paitacalariy  in 
the  visit  of  1833,  tends  moch  more  to  ooRobonte 
the  notion  that  he  oonsideied   London  to  he  his 
home,  than  to  fevoor  ttie  idea  of  any  change  of 
place.    It  does  not  appear  to  me  to  be  necessary  to 
follow  his  movements  and  conespondenoe  in  aiinate 
detail, — there  is,  I  think,  nothing  to  shewaay  in- 
tention to  change  his  domicile,  in  the  legal  sense  of 
that  word;  but  the  exceptant  relies  very  moch  on 
the  te^ator's  residence  at  Puis  in  and  after  the  year 
1837,  and  it  seems  that  in  July.  1837,  he  i«reed  to 
take  a  lease  of  apartments  in  Paris  for  threes  six,  or 
nine  years,  at  the  option'of  the  ksso-  or  lessse,  eadi 
party  being  allowed  to  determine  the  lease  oa  giving 
■X  months'  notice  before  the  eipiratinn  of  thothrae 
orsix  first  years  of  the  leaask  to  be  reckoned  fronx 
the  first  day  of  October  thsa  next.    In  the  apart- 
ments comprised  in  that  lease  he  died  soon  after  the 
expiration  of  the  first  three  years.     He  vLited  Bag- 
land  in  the  year  1840 ;  when  there  he  gave  direetisiis 
as  to  the  transaction  of  his  albira,  and  insbnctad 
his  solicitor  (Mr.  Biackairidge)  to  prepare  his  will, 
which  will  was  to  be  sent  after  hira  to  Vant,  to 
wbidi  place  he  letnmed  in  October  of  the  nine 
year.  'The  draft  of  his  will  was  prepared  in  the  Bu- 
iiah  form,  which  would  naturally  hie  adopted  by  Mr. 
Brackenridge,  in  the  absence  of  any  instimctioia  to 
the  oontnry.    It  can,  however,  have  no  weight  as 
evidence  in  this  ease,  that  Mr.  Biackenridge  ai  aot 
know  or  consider  that  the  testator  was  not  doouciied 
in  En^and.    It  does  not  appear  that  the  lestalnr 
was  himself  aware  that  the  puoe  of  his  domicile  wss 
material  to  be  considered  in  determining  ^  tDrm 
of  his  will.    Before  Mr.  Brackeniidge's  draft  arrived 
at  Paris  the  testator  employed  Mr.  Lawsoa  to  pie- 
pare  a  will  for  him  there,  and  Mr.  Lawaon  also  pre- 
pared the  will  in  the  English  form.     He  did  this 
after  endeavouring  to  ascertain  the  teatator's  domi- 
cile, bnt  I  think  that  it  would  not  be  safe  to  attadi 
much  weight  to  this  evidence.   Whether  the  teststor 
had  been  domiciled   in    England  does  not  depend 
on  evidence  of  this  sort,  or  of  any  facts  then  occur- 
ring. That  was  established,  I  think,  before  the  year 
1828,  and  in  1840,  the  question  was.  whether  the 
testator  had  changed  his  domicile  since  his  bgliBh 
domicile  was  acqmred.  But  the  exceptant  has  rdied 
on  the  description    of  himself  which  the  testator 
adopted  and  caused  to  be  inserted  in  his   will.    On 
the  8th  December,  1840,  Mr.  Lawson  had  deacribed 
him  as  "  Doctor  of  Laws  and  Literature,  late  a  sor- 
geon  in  the  Hon.  East  India  Company's  aervice  on 
their  Bengal  establishment,  now  residing  «t  No. 
at  Paris,  in  the  kingdom  of  France."     Tbe  teatator 
altered  this,  and  caused  himself  to  be  described  as 
"John  Borthwick  Gilchrist,  of  the  dty  of  Bdinborgh, 
but  now  residing  at  No.  18,  Rue  Matignon,  in  the 
city  of  Paris,  in  Franoe,  Doctor  of  Laws,  foraoly 
for  many  years  in  tbe  medical  service  of  tbe  Evt 
India  Company  in  Bengal,  and  one  of  the  professon 
in  the  Oriental  CoUegjB  of  Calcutta,  and  author  of 
many  works  on  the  Oriental  languagea."     "  Of  the 
city  of  Edinbargb,"  are  the  only  words  of  any  im- 
portance in  this  description ;  they  are  consistent  with 
and  may  indicate  the  net  that  tiie  testator  vraa'  bom 
there.    It  was  formerly  veiy  common  for  authors 
and  persona  desiring  distinction,  to  designate  them- 
selves by  the  namea  of  the  places  of  their  origin. 
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ke  iastanonin  which  this  was  done,  an  too  nnme- 
os  and  well  Icnown  to  make  it  neoeasarj  to  give 
knaplet;  but  it  is  annecessary  to  consider  this,  as 
deacriptioD  which  the  testator  could  have  given 
bimself  would  by  itself  have  had  any  effect  in  de- 
inining  his  domidle.  In  the  course  of  the  argn- 
mfe  it  seems  to  hare  been  considered  that  the 
itattnr  conid  not  acquire  a  domicile  without  repa- 
ating  his  nationality— his  character  or  qnalitv  of 
«>tchman,  or  in  a  country  where  he  was  only  a 
dtger  and  not  a  housekeeper.  For  these  notions 
iCre  is  no  foundation  in  law ;  and,  on  a  considera- 
i>Tk  of  the  whole  case,  I  am  of  opinion  that  the 
ststor,  a  native  Scotchman,  was  domiciled  in 
cotland  in  1817 ;  and  afterwards  became  domiciled 
I  England,  and  was  so  in  1827;  that  his  English 
pmicile  was  not  changed ;  and  that  he  was  domi- 
led  in  England  at  the  time  of  bis  death.  The 
viceptions  most,  therefore,  be  disallowed. 


vxoB-caAvoa&Koa  xtrsaux 
'  Bxiroa's  covxT. 

|.  sported  by  Oio.  8.  Allkutt,  Kaq.  of  the  Middle  Temple, 
Banriit«r-«t-L*w. 

FHday,  Mm  2. 
'  AsHTON  V.  Lord  Lanodalb. 

Mortmain  Act. 
aitvay  $haret,  eamal  iharf,  railway  debeniurei, 
*ham  in  banting  companies  and  railway  scrip 
heUt  not  to  bi  tcilhin  the  operation  <if  lh»  Mort- 
rtutin  Act. 

^OTtifaget  by  a  railway  company  qf  ike  tader- 
taktng,  toU$,  dniitt,  tee.  htld  to  be  witkin  the 
Jforlmain  Act. 

John  Ashton,  the  testator  in  this  cause,  by  his 
ill  dated  the  15th  of  November,  1846,  after  msking 
rtain  bequests,  proceeded  as  follows :  "  I  give  and 
Mioeath  all  the  rest,  residue,  and  remainder  of  my 
:raonal  estate  and  effects,  after  payment  of  the  seve- 
1  legacies  or  sums  of  money  hereinbefore  givenorbe- 
lesuied  by  me  unto  the  honourable  Commissioners 
r  the  time  being  of  the  Sinking  Fund  of  the 
ixited  Kingdom  of  Great  Britain  and  Ireland,  to  be 

£lied  by  them  according  to  the  directions  and  re- 
stions  of  the  laws  and  statutes  in  force  for  the 
ne  being  for  regulating  and  applying  diat  fund  in 
towards  the  extinction  or  reduction  of  the  Na- 
>nal  Debt  of  the  said  noited  kingdom,  or  as  near 
ereto  as  circumstances  will  permit."  The  testator 
ed  in  April  1846,  and  the  present  suit  was  insti- 
ited  by  the  executors  for  the  administration  of  his 
itate.  From  the  Master's  report  the  testator's 
roperty  at  the  time  of  his  death  appeared  to  have 
>nsisted  of  the  following  items : — 1st.  mortgages  of 
impike  tolls  ;  2nd,  twenty  shares  in  the  Peali 
orert  Canal  Company,  which  was  an  incorporated 
tiapany  constituted  under  the  34  Geo.  3,  c.  26,  by 
hich  Act  it  was  declared  that  the  shares  should  he 
>nonal  estate,  and  transmissible  as  such,  and  should 
at  be  of  the  nature  of  real  property.  3rd.  Thirty- 
re  shares  in  the  Birmingham  Waterworks  Com- 
any,  which  was  an  incorporated  company  constituted 
nder  the  7  Geo.  4,  c.  109,  by  which  the  company 
ras  anthorised  to  purchase  and  hold  lands,  and  it 
ras  declared  that  the  shares  should  be  personal 
rtate,  and  transmissible  as  such,  and  shoald  not  be 
f  the  nature  of  real  property.  4th.  Shares  in 
ilTerent  railway  companies,  which,  by  the  Acts  of 
'arllament  upecially  relating  to  the  companies,  or  by 
he  Lands  Clauses  Cousolidation  Act,  were  dectai«d 
hoold  be  to  all  intents  and  purposes  personal  estate, 
ind  transmissible  ss  such,  and  should  not  be  deemed 
4  the  nature  of  real  estate.  SCfa.  Railway  deben- 
orei  in  form  as  follows :— "The  Sheffield,  Ashton- 
mder-Lyne,  and  Manchester  Railway  Company 
iromise  to  |iay  the  bearer  hereof,  at  Messrs.  Glyn 
nd  Co.'s,  Lombard-street,  5,000/.  value  received  ; 
nd  that  until  the  same  shall  be  paid,  interest  at  4^ 
er  cent,  shall  be  paid  half-yearljr.  As  witness  the 
□rporation  seal  of  the  company.  6th.  150  shves 
n  the  Manchester  and  Liverpool  District  Banking 
>>mpany,  which  company's  deed  of  settlement  de- 
lared  the  shares  to  be  personal  estate,  and  authorised 
he  directors  to  invest  monty  on  the  mortgage  of 
esl  estate.    7th.  Railway  mortgages  in  the  follow- 

ng  form  :  —  "  The  Company    assign    unto 

bhn   .\shtan,    his   executors,    administratois,  and 
Esigns,  the  said  undertaking,  and  all  and  sin^^nlar 


tions  therefore  related  only  to  matters  of  law,  they  ,  railway  mortgages  to  be  within  the  {HDvisiona  of  A* 

merged  in  the  further  directions,  and  he  should  make  ,  Act.  _^ 

no  order  on  the  exceptions,  but  his  decision  on  the 

questions  in  dispute  would  be  by  way  of  dedara-  Wedneeday,  June  25. 

tion.  Bacebdrst  v.  Kino. 

The  Solicitor- General,  for  the  Commissioners, ,  Foreetoture  claim— Lunatic  mortgagor. 

said  that  they  did  not  intend  to  raise  the  question  of  j  On  a  claim  for  foreetoture  againet  a  mortgagor  wMv 
the  residuarv  gift  not  being  to  a  "charitable  use,"  j  was  of  uniound  mind,  but  not  found  so  by  ingui— 
and  referre<i  to  Nightingale  T.  tsOvUbum,  5  Hare, :     si/ton,  it  appearing  that  the  value  ofthepropirty 


481 ;  2  Ph.  594,  as  an  authority  on  that  point.  He  i 
also  stated  that  it  was  not  intended  to  argue  that  the  ' 
turnpike  tolls  were  not  within  the  operation  of  the  I 
Mortmain  Act,  9  Geo.  2,  c  36. 


wa*  much  below  the  amount  qf  the  mortgage' 
debt  and  intereil,  the  Court,  upon  the  plaintiff* 
undertaking  to  pay  the  drfendanft  guardian  Ur 
cotft,  declared  that  it  wai/or  the  benefit  o/'  the' 
defendant  that  an  abtoluie  decree  qf  forecloeure 
thould  be  made  immediately. 
This  was  a  foreclosure  chum  by  James  Backhtmt, 


R.  Palmer  and  Hobhouee  then  contended  that  the 
shares  in  the  canal,  waterworks,  and  railway  com- 
panieswcrewithin the  provisions  oftheMortmainAct, 

and  cited,  on  this  point.  Sparling  v.  Parker,  9  Beav. .  a  mortgagee  of  certain  copyhold  property  which  had 
450;  Walkerr.Mtlne.U  Bca.  507;  Hillont.  Giraud, ,  been  mortgaged  to  the  plaintiff  for  the  pnrposc  «f 
I  De  G.  &  Sma.  183 ;   Thompton  v.   Thompion,  1  |  securing  the  sums  of  1^5/.  and  135/.  and  inteieat.. 
Coll.  381;  Howte  v.  Chapman,  4  Ves.  542;  lim- ,  After  the  claim  wasfiled,  JamesBackhnrstdied,.an<l~. 
lineon  v.   Tomlinion,  9  Bes.  459 ;  and  Myert  v.    a  claim  of  revivor  was  filed  by  bis  executor.    Ge<nie  ; 
Perigal,  16  Sim.  533.  As  to  the  railway  debentures.    King,  the  defendant,  being  of  unsound  raiad;  bit  ° 
the  holders  had  a  right  to  a  receiver  (Ruuell  v.  Batt  I  not  so  found  by  inquisition,  appeared  by  bis  gnardiao. .. 
Anglian  Railway  Company,  3  Mac.  &  Gord.  104),  !  The  debt  and  interest  amounted  to  461/.  I4s.  6d. 
and  this  property  must  be  considered  as  within  the  j      H.  Slermt,  for  the  plaintiff,  proposed  to  take  an  -. 
Act.    As  to  the  shares  in  banking  companies,  jfyers   absolute  decree  of  foreclosure,  the  value  of  the  pKN 
V.  Perigal,  16  Sim.   533 ;  and  as  to  the  railway '  perty  being  only  351/. 
mortgages,  JPineh  v.  Squire,  10  Ves.  41 ;  Doe  dem.  \      Osborne,  for  the  defendant,  George  King. 
Myall  V.  81.  Helen'*  Railway  Company,  2  Q.  B.  |     The  Vice-Chaxcellob  inquired,  whether  tbere'. 
Rep.  364,  were  referred  to.  |  was  any  affidavit  of  its  being  for  the  benefit  of  tlie 

Ibuiell  and  E.  Bury,  and  Calvert  and  Baggallay  ;  lunatic  that  an  absolute  decree  should  be  mado. 
fbr  parties  in  the  same  interest.  j     H.  iS/ernut  replied  that  there  was  not;  bntlfr.. 

The  Vice-Cbancellor  (without  hearing  the '  Lomas,  an  auctioneer,  had  surveyed  the  property,. 
Solicitor- General  and  W.  M.  Jamti,  for  th«  com- 1  and  deposed  to  its  value  not  bemg  more  than  351/. 
missioners)  said,  he  did' not  understand  that  any  case  and  the  plaintiff  was  willing  to  pay  the  gnaidian** 
had  been  decided  since  Sparling  v.  Parker  at  vari-    costs. 

ance  with  it,  or  that  any  case  had  been  decided  since  The  Vice-Cbakckixor  said,  that  as  that  was  the. 
Walker  v.  Milne  at  variance  vrith  it.  Primd  facie  case,  he  would  at  once  declare  that  it  would  be  fbr 
then  those  cases  bound  the  CoUrt  not  necessarily,  the  benefit  of  the  defendant,  the  lunatic,  that  aa , 
but  as  deserving  a  considerable  degree  of  deference. '  absolute  decree  of  foreclosure  dieuld  be  made  in- 
Still,  if  he  shoald  have  a  strong  and  undoubted  dif-  \  mediately,  the  plaintiff  undertaking  to  pa;  the 
ference  of  opinion,  he  ought  to  decide  in  accordance  guardian  his  costs, 
with  bis  own  opinion.     But  he  had  not  such  an  ,  ^^^"^ 

opinion ;  on  the  contrary  if  the  case  had  now  come,  v.o.    X.OKB    CSAM  VOKTB'S    OOmtV.- 

before  him   for  the    first  time,   clear  of  all  deci- 1       „  .t    ,.    „  „  _        .,.,.. 

sions,  he  should  decide  respec-ting  the  canal  and  raU-  1       K«Port»d  by  W.  H.  Bis^gq.  of  Lhioohi  s^aa,. 

way  shares  as  Lord  Langdale  had  done.     As  to  the  *'™ 

debentures,  they  could  not  be  treated  as  obnoxious  j 

to  the  statute.    There  was  nothing  on  the  face  of  the  Tuetday,  June  24. 

debentures,  and  nothing  extraneous  had  been  shewn  '  Re  The  Winding-up  Acts,  1848  and  1849,  and 

by  which  it  would  appear  that  the  debts  were  en-       of   tbb    Great    Nortb    of   England    am]> 

foroeable  against  property  otherwise  than  as  every       Yorksbire  and  Glasgow  Union   Jcnctiom 

obligation  is,  which  is  enforceable  against  an  in^i-  '      Railway  Coupany. 

vidual.    With  regard  to  the  shares  in  the  banking  En'glan'o's  Case. 

company,  it  was  contended  that  they  were  within  the     V'iui!ini/-up    Ads-    Contributory —  C7tairman    of. 

Act,  as  land  might  bo  acquired  for  offices  of  busi- i  pnri-sioiial  commitlee. 

ness,  or  for  investment,  or  in  respect  of  bad  debts,  i  A,  person  ufio  had  ailcixted  and  acted  as  chairman 

Property  of  that  descrmtion,  however,  was  not  the  ),     of  a  pnorinioual  committee,   at  which,  at  tuck' 

main  or  chief  object  of  the  forraatioa  of  thio  oem-  |.  i     '    ' 

paoy,  for  prindpaily  or  mainly  the  eoMpany  w^j,. 


he  rates,  tolLi,  and  sums  of  money  arising  by  virtue 
f  the  sidd  Act,  and  all  the  estate,  right,  title,  and 
iterest  of  the  said  company,  to  hold  the  same  until 

he  sum  of /.  shall  be  repaid,  with  interest  at 

(per  cent.  8th.  Railway  scrip.  To  this  report  of 
he  Master,  exceptions  were  taken,  disputing  the 
taster's  decisions  as  to  the  nature  of  the  difierent 
pedes  of  property ;  and  these  exceptions  now  came 
>n  to  be  heard,  the  prindpal  subject  of  discussion 
i«iig  the  operation  of  the  Mortmain  Act  with  refer- 
nix  to  the  property. 

R.  Palmer  and  Hobhoutt  in  support  of  the  excep- 
ions. 

The  Vice-Cbancxllor  said  that  as  the  facts 
itated  ia  the  report  wen  admitted,  and  these  exoep. 


chairman,  lie  luuctd  a  renolution  by  irhich  an 
(■■Cecil tire  coiniiiittec  teas  appointed  to  carry  out 
formed  for  the  purpose  «(  bankiDgf.  He  was  of|'.  l/ie  objects  of  the  association ;  —  and  to  wtiom- 
opinion  that  these  shares  ought  not  to  bo  held  ob- .,  shares  ircrc  allutlcJ;~and  who  aflerirnrd*  paid  '- 
noxious  to  the  statute.  The  worda  of  the  1st  section  ,  iOl.  beiny  Gs.  per  share  vii  the  amount  of  such' 
of  the  Aet  weire,  "manors,  lands,  teuaments,  ■  allutnitnl,  loicards  the  preliminary  expenset ;■ — 
rents,  advowsons,  or  other  hiereditameDls,  corpo-  ar.d  irbo  sulsci^nenlly  sii/ncd  a  letter  an  an  fj:e. 
ruil  or  incorporeal  whatsoever,  nor  any  sum  or  sums  entire  comviitlee-tnan,  detailing  the  steps  which 
of  money,  goods,  chattels,  stock  in  the  pafalio  fnnds,  had  been  taken,  to  carry  into  effect  the  object* 
■ecttritiea  for  money,  or  any  other  pctfonal  estate        of  the  association  : 

whatsoever,  to  be  laid  ont  or  disposed  of  in  the  pur-    field,  necerl/ieltss,  not  to  be  a  contributory. 
ohase  of  any  lands,  tenements,  or  bereJitanients."        This  was  an.  n|j^jL\'ut!nn  lij'  motion  to  have  the 
The  words  in  the  3rd  section  ware  "  lands,  teoe-    name  of  Mr.  Tliouius  England  struck  out  from  the. 
ments,  or  other  hereditament!,  or  of  any  estate  or    list  of  c<>ntributoriu>,  upon  which  it  liad  been  placed, 
interest  therein,   or  of  any  charge  or  incumbrance    by  Master  Blunt,  to  whuni  the  winding  up  of  the. 
affecting  or  to  affect  any  lands,  tenements,  or  here,    above  c»ntcnipUite<l  ecjiii|>nny  had  been  referred^ 
ditaments,  or  of  any  stock,  money,  goods,  chattels.        It   was    udiuilUJ    before  the  Master   that    Mr.  ■ 
or  other  personal  estate  or  securities  for  money  to    England  had  sit^iied  u  consent  to  his  name  being , 
belaid  outer  disposed  of  in  the  purchase  of  any    placed  on  the   list  of  provisional   cunimiltec-meD. 
lands,  tenements,  or  hereditaments,  or  any  estate  or    ot  the  proposed  cMopaiiy,  and  that  as  suchitvraS' 
incumbiance  therein,  or  of  any  charge  or  incum- '  pruvisioually  regi^tcceil.     The  company  was  pro~ 
brance  affecting  or  to  affect  the    same."     In   his  I  jcctcd  in  October  I'd^.j,  ami  at  a  meeting  uf  the  pro- 
Honour's  opinion  it  would  not  be  a  reasonable  con.    jectors  early  in  that  luoutli  certain  resolutions  were 
stmction  of  the  Act  to  say  that  tliese  shares  are  an    come  to,   to   the  efiect  that    measures    should   he 
estate  or  interest  in  land  under  the  words  used,    adopted  to  form  the  ruilnay ;  that  three  gentlemen 
Here,   therefore,  occurred  the  case  of  that  strong    therein  named  should  be  an  executive  committee 
dissent  from  the  recent  authority  which  had  been    pro  tern,  until  an  e.vecutive  committee  should  be 
cited  (Mj/ert  v.  Perigal),  and  he  should  set  U(.on  it.    ajjpointed  ;  that  Mr.  M.  sliould  be  the  solicitor  to 


His  opinion  was  the  same  as  to  the  railway  scrip,  viz 
that  it  was  not  within  the  statute.  There  remained 
then  only  the  railway  mortgages,  mortgai;es  of  the 
railway  tolls,  or  of  the  undertaking  itself,  and  on 
that  his  present  impression  was  against  the  commis- 
sioners. 

Hie  Solieilor-General  and  W.  M.  Jamet  then 
argued  that  the  railway  mortgages  were  not  within 
the  operation  of  the  statute. 

The  Vice-Chancellor  said  that  railway  shares 
and  canal  shares  belonging  to  persons  or  share- 
holders in  their  individual  capacities,  were  not,  he 
considered,  within  the  words  of  the  statute;  but 
with  re^rd  to  mortgages  of  tolls,  or  of  the  under- 
taking itself,  they  proceeded  directly  from  the  com- 
pany itself.  They  clearly  affected  hereditaments, 
and  were  within  the  words  of  the  Act.  He  was, 
therefore,  so  strongly  different  in  opinion  from  the 
late  Master  of  the  Rolls,  that  be  must  decide  these 


the  company,   Messrs.   S.   T.  and   S.  and  Mr.  H. 
agents  in  London ;   that  the  prospectus  should  be 
published  and  printed  ;  and  that  a  guarantee  of  10/.  . 
each  should  be  entered  into  by  the  promoters,  com- 
mittee,  and  directors  of   this  company.     At   this  ; 
meeting  Mr.  En);land  was  not  present. 

On  the  Gth  of  October  another  meeting  took  place,  - 
at   which  Mr.   England   was  present,    and,    being, 
solicited,  officiated  as  chairman.     At  this  meeting, 
the  following  resolution.^  were  come  to :— "  The  re- 
port of  the  lust  meeting  having  been  read ;  it  was. 
resolved,— That    the    report    now    brought    in  be 
adopted.     That  the  Leeds  Banking  Company,  and 
Beckett  and  Co.  he  bankers  for  Leeds.     Tliot  the 
York   City  and  County  Bank   be  the  bankers  for 
York.     That  the  Yorkshire  Banking  Company  bo 
the  bankers  at  Hull ;  and  other  bankers  for  Ripon, 
Kuoresborou^h,  and  Luudon.     That  a  uumbej:  of 
shares,  not  exceeding  one  hundred,,  be  offered  tok 
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each  of  the  provisional  committee,  and  not  exceed- 
ing 150  to  each  of  the  executive  committee.  That 
the  following  gentlemen  form  the  executive  com- 
mittee (naming  nine  gentlemen,  but  not  Mr.  Eng- 
land), with  power  to  add  to  their  number.  That 
the  executive  committee  should  have  power  to  ap- 
point a  secretary  and  all  other  officers  necessary  for 
the  purpose  of  carrying  out  the  objects  of  this  com- 
pmy." 

On  the  same  6th  of  October  two  meetings  of  the 
executive  committee  took  plnce,  consisting  of  seven 
of  the  nine  ^ntlemen  appointed  as  above ;  at  the 
fast,  rvsolutions  were  come  to  appointing  a  tnfflc 
taker,  a  finance  committee,  two  of  whom,  with  the 
aecrecary,  should  sign  all  cheques  and  other  im- 
m«terial  resolutions.  At  the  second  meeting  of  the 
executive  committee  surveyors  and  an  engineer  were 
upointcd.  The  capital  of  the  company  was  de- 
dared  to  be  300,000/.  in  15,000  sliares  of  20/.  each, 
andthe  solicitor  directed  fortbwitli  to  prepare  the 
iveoessary  parliamentary  contract,  subscribers'  agree- 
ment, scrip,  and  such  other  docnroents  as  should  be 
leqnired  to  carry  the  company's  project  into  par- 
liament at  the  then  next  session,  and  other  resolutions 
«ome  to.  On  the  23rd  of  October,  at  a  meeting 
of  the  executive  committee  (called  by  a  circular 
dated  the  16th  of  October'),  counsel  were  ordered  to 
be  retained,  and  the  capital  of  the  company  declared 
to  be  reduced  to  250,000/.  in  12,500  shores,  of  20/. 
-each. 

On  the  22nd  of  December,  1845,  another  meeting 
took  place,  at  which  it  appeared  that  considerable 
espeoae  had  been  incurred  m  the  surveys,  plans,  &c. 
but  that  a  sufficient  number  of  shares  not  having 
been  subscribed  for,  the  company  or  association  was 
then  dissolved  and  broken  up.  The  solicitor  was 
directed  to  ^et  in  the  accounts,  and  a  sum  of  30/. 
from  each  director  was  orderad  to  be  paid  towards 
liquidating  these  expenses,  and  that  each  shareholder 
diould  have  36s.  per  share  returned,  retaining  6s.  for 

^^e  26th  of  February,  1846,  the  following 
letter  was  drawn  up  and  signed  by  nine  gentlemen, 
derignatiog  themselves  the  executive  cosamittee, 
Mr.  Bnglud  bang  one  of  them:— "34,  Commer- 
cial-street, Leeds,  Feb.  26,  1846.  Great  North  of 
England  and  Yorkshire  and  Glasgow  Union  Junc- 
tion railway.  At  a  meeting  of  the  executive  and 
provisional  committees,  held  for  the  purpose  of  as- 
certaining the  position  of  this  company,  it  appeared 
that  the  line  had  been  carefully  surveyed,  and  all 
plans,  sections,  and  books  of  reference,  deposited  in 
coosliance  with  the  standing  orders  of  the  Houses 
of  Parliament ;  bat  in  consequence  of  many  of  the 
parties  to  whom  shares  bad  been  allotted  not  having 
taken  up  their  allotments,  the  committee,  with 
great  regret,  have  been  compelled  to  abaodoa  the 
project  at  present,  notwithstanding  the  traffic  re- 
turns shew  near  9/.  per  cent,  on  the  contemplated 
expenditnre,  exdoaive  of  the  through  traffic  which 
might  arise  from  the  Leeds  and  Think,  the  York- 
ahue  and  Glasgow  Union,  or.  any  other  company. 
Under  these  circumstanges,  we  have  get  in  the 
whole  aocounta^ue  from  the  company,  to  li^dat* 
iMek  the  sum  of  (a.  per  share  from  each  share- 
holder, as  alao  fnta  the  profiaio^l  direct«n  upon 
the  100  shares  altotted  to  each  of  them,  is  requared, 
ifhieh  payment  will  be  eonsidaitdas inpart payment 
of  a  future  deposit  on  the  aharea  allotted  to  eadh 
party  should  he  wish  to  contiiHie  them  on  this 
Miieine  being  revived,  itpoB  which  this  company 
have  determined.  The  pattiee  to  whom  accounts 
are  owing  are  pressing  for  payment,  and  in  order  to 
prevent  tlie  provisioaal  directors  being  personally 
uplied  to.  we  beg  that  the  sum  of  30/.  be  paid  to 
tae  undermentioned  bankers  oa  or  before  the 
19th  instant,  who  will  sign  tbo  receipt  on  the  other 
half  of  this  sheet,  after  which  an  account  current 
will  be  rendered  shewing  how  the  6e.  per  share  thave 
been  expended,  —  Tbos.  Smith,  Wm.  Blansbard, 
Thos.  Enaland,  W.  B.  Carrick,  John  Tall.  John 
Hall,  8.  Husgraye,  William  Henlock,  J.  J.  Mac 
Swiney,  S;mil.  Warburton,  executive  committee." 
The  30/.  mentioned  in  the  foregoing  letter  was  paid 
by  Mr.  Engbmd.  The  solicitor  was  examined  vivd 
voce  before  the  Master,  and  the  effect  of  his  evidence 
was  to  speak  to  what  occurred  at  the  meeting  of  the 
6A  of  October,  and  that  Mr.  England  was  then  pre- 
sent, and  acted  as  chairman.  That  Mr.  England 
pot  the  question  to  the  meeting,  that  the  persons 
named  should  be  the  executive  committee ;  but  that 
he  did  not  attend  anv  meetings  after  the  said  6th  of 
October,  as  ha  stated  that  be  should  be  unable  to 
attend  on  account  of  ill  health,  and  that  he  vras 
ning  from  home,  6tit  that  he  had  implicit  emfi. 
Mnee  in  the  other  gentlevun  elected,  at  being  all 
hkfriendi.  That  he  suggested  his  vrish  that  the 
Leeds  Banking  Company  should  be  joint  bankers 
with  Messrs.  Beckett,  as  he  (Mr.  E.)  was  a  share- 
holder in  that  bank.  That  they  were  proposed  and 
appointed  aocordinglr.  That  notice*  of  the  difllerent 
meetings  vrere  sent  to  Mr.  England  as  to  the  other 
members.  That  150  shares  were  allotted  to  Mr. 
England  as  one  of  the  executive  committee,  as  ap- 
peared by  the  allotment  book.    The  witbesa  said 


that  after  the  meeting  "  Mr.  England  requested  me 
to  take  care  that  be  had  ISO  shares  allotted  to  him."  , 
That  an  action  had  been  commenced  against  him ' 
(Mr.  England)  by  the  surveyor,  for  I,72i9/.  and  he ' 
said  it  was  very  hard  that  be  should  have  to  pay  the  ', 
whole  amount  himself.  To  this  the  witness  said,  if 
he  (Mr.  England)  would  employ  a  solicitor,  he 
(witness)  would  try  to  get  the  amount  reduced. 
That  this  action  was,  in  fact,  compromised  for 
8.^/.  12s.  for  which  the  finance  committee  gave  him 
(Mr.  England)  a  cheque  on  Beckett  and  Co.  for 
839/.  129.  6d.  which  he  was  to  hold  until  the  com- 
pany was  in  funds  to  meet  it.  and  he  was  to  advance 
the  money  in  the  mesntime.  On  the  examination 
of  Mr.  England  himself  before  the  Master,  as  to 
this  839/.  128.  6d.  he  said,  "An  action  was  brought 
against  me,  which  was  compromised  for  839/.  I2s.  6d. 
for  which  sum  a  cheque  was  drawn  on  behalf  of  the 
company  on  Beckett  and  Co.  Beckett  and  Co.  not 
having  the  fall  amount  of  the  cheque  in  their  hands, 
paid  580/.  being  the  balance  in  their  hands ;"  and 
the  difference  between  this  and  the  839/.  128.  6d. 
was  paid  to  Mr.  England  by  a  cheque  drawn  on  the 
bankers,  in  his  own  favonr,  and  signed  by  him  as  a 
director,  and  was  in  this  form :— "  No.  1052.  Leeds, 
Dec.  30,  1846.  Messrs.  Beckett  and  Co.  bankers, 
]  Leeds.  Pay  to  myself  or  bearer  259/.  12s.  6d.  for 
;  the  Great  North  of  England  and  Yorkshire  and 
Glasgow  Railway  Company.  Thos.  England,  direo- 
tor.  259/.  12s.  6d."  Upon  this  evidence  the  Master 
bad  plaosd  the  name  of  Mr.  England  on  the  list  as  a 
general  contributory. 
I  Bethell  and  BapgaUy,  in  support  of  the  motion  to 
I  expunge  the  name,  contended  that  there  was  no  bind- 
ing contract  to  affect  Mr.  England  as  a  contributory, 
and  that  he  had  done  no  act  after  the  6th  October, 
1 1845,  which  could  make  him  in  any  way  liable ;  that 
'  the  payment  of  the  30/.  towards  the  expenses  in- 
\  cnrred  up  to  the  26th  February,  1846,  was  only  to 
I  prevent  jitintion  and  for  the  sake  of  peace ;  and  they 
I  relied  on  Betlep'i  case,  on  the  rehearing  before 
:  Lord  Chancellor  Traro,  17  Law  T.  137,  and  15  Jur.- 
I  523,  as  precisely  in  point. 

Roxbrough,  for  the  official  manager,  contended 
that  the  resolutions  of  the  meeting  prior  to  the  6th 
'  of  October  having  been  then  read  and  adopted,  Mr. 
I  England  was  liable  for  anything  done  or  expense  in- 
curred in  consequence  of  those  resolutions ;  that  at 
the  meeting  of  the  6tb  October,  Mr.  E.  acquiesced 
in  appointing  the  executive  committee,  who  were 
then  and  there  authorised  to  incur  all  proper  ex- 
penses to  further  the  objects  of  the  association ;  and 
that  he  was  himself  identified  with  such  acts ;  that 
the  case  of  Betley  was  distingnishable  from  the  pre- 
sent, as  the  acts  done  by  England  were  mnch  more 
conclusive  to  affect  him  with  a  legal  liability  than 
those  done  by  Besley.  That  Lord  Truro,  in  de. 
ciding  Betlej/'t  case,  suggested  a  case,  the  circum- 
stances of  which  were  exactly  those  in  the  present 
case.  In  his  judgment  the  Lord  Chancellor  said : — 
"  I  cannot  help  thinking  that  the  facts  of  die  case 
were  not  accurately  aad  eorreotiv  presented  to  the 
mind  of  Lord  Cotteisham.  According  to  the  report 
of  his  jndtomeot,  if  wimld  teem  at  if  it  had  been  re- 
pretentei  to  him  that  Mr.  Beeley  had  attended 
mtitingt  of  the  provisional  committee  before  the 
provisional  committee  appointed  the  managing  com- 
mittee, vtUch  might  have  made,  thongfa  I  no  not  say 
that  it  would  base  made,  some  difference ;  and  // 
might  hen  been  urged,  that  bg  appointing  a 
managing  committee  to  proteerUe  Ihetcheme  and 
incur  aU  the  espentet  incidental  to  it,  he  became 
liable  to  contribute  to  the  pagmeni  of  auch  ex- 
pentet."  Here  Mr.  England  actually  moved  the  ap- 
pointment of  the  executive  committee  to  carry  out 
the  objects  of  the  association.  He  contended  that 
the  present  case  was  anabgous  to  Upfilfl  case  in  the 
House  of  Lords. 

Bethell  in  reply.  

3VDQVSST. 

Hie  ViCE-CBANCBtLOti  Said  these  were  unplea- 
sant cases  to  deal  with,  and  he  thought  during  the 
argument  that  there  was  a  plausible  reason  for  put- 
tingMr.England'sname  onUie  list  of  contributories, 
but  he  considered  that  the  general  principle  which 
he  had  so  often  asserted  must  prevail  here,  that  there 
most  be  a  legal  contract  on  the  part  of  Mr.  Eng- 
land making  him  liable  to  an  action  at  the  suit 
of  a  creditor  of  this  association.  There  was 
no  sneh  contract.  After  stating  the  general 
facts  of  the  case,  he  said  he  was  boand  to  say 
that  no  act  was  done  by  Mr.  England  to  make  him 
liable.  It  was  perfectly  clear  that  all  his  liability  if 
anj  ceased  on  the  16th  of  October,  and  there  was  no 
evidence  to  shew  that  any  expense  had  been  incurred 
between  the  6th  and  the'l6th  of  October ;  and  before 
a  person  can  be  put  upon  the  list  as  a  contributory, 
the  Master  must  make  some  statement  of  the  debts 
in  respect  of  which  snch  person  is  liable.  As  to  Mr. 
England's  subsequent  conduct,  although  it  was  im- 
portant to  shew  what  he  considered  be  had  sanc- 
tioned, yet  he  (the  Vire-Chancellor)  did  not  think 
that  material ;  what  Mr.  England  had  subsequently 
done  might  have  been  done,  and  perhaps  was.  In 
perfect  ignorance  that  he  was  imder  no  legal  liabi- 


lity; that  this  was  similar  to  what  occurred  in 
Betley't  case .-  he  only  paid  what  he  did  to  get  out  of 
a  difficulty;  that  bis  subsequent  conduct  (Cd  not 
connect  or  make  more  valid  the  preceding  acts.  No- 
thing had  been  subsequently  done  which  amounted 
to  an  admission  of  prior  liability.  He  did  not  think 
that  this  case  was  governed  by  Upfiltt  case,  though 
he  certainly  could  not  tell  upon  what  principle  that 
case  was  decided ;  and  therefore  he  should  in  all  cases 
where  that  case  was  cited  as  an  authority,  require  it 
to  be  shewn  distinctly  that  the  circumstances,  and 
those  alone,  were  the  same  in  both  cases. 

Masiet't  decition  reverted.      The  name  o^ 
Mr.  England  ordered  to  be  laiem  off  tie 
lift  (jfconlributoriet.  Cotit  ofmotiam,  and  , 
btfore  the  Hatter,  out  of  the  ettate. 


vxca-CBAWCBiu>s  Tuim  urn's 

COVXT. 

Beported  by  J.  Hmar  Ooozs,  Bsq.  Burater^at-Liar. 

..4prffl7aa<f23. 
Markbr  v.  Mabkek. 
Ornamental   timber — Waile — Iiyunclion — TeaaUt 
for  life — h^anti — Appearance  bg  tolieitor  im 
former  tuit—Acquieicenee-  Seeuritg  againtt  hat 
bf  reason  <jf  injunction— Rtferenee  at  to  timber 
being  ornamental  at  the  date  of  a  tettlememt. 
Bg  deed,  eilalet  were  tettled  to  the  ute  of  trut- 
teet  for  a  term,  utithottt  impeachment  of  Kate, 
except  the  cutting  of  ornamental  timier,  amd 
lubject  thereto  to  the  ute  qftueeettive  tenamttfitr 
life,  without  impeachment  of  watte,  except  tie 
cutting  of  ornamental  timber.     The  trutttofthe 
term  were  declare^  to  be,  bg  felling  limber  ami 
telling  the  tame,  except  ornamental  timber,  of 
which  enough  thoutd  alwagt  renuan  to  "p**- 
terve  the  beauty  (f  the  place  unimpaired ;     or 
bg  tale  or  mortgage  of  the  hereditamentt,  ext^ 
the  mantion-houte,  to  raite  three  tumt  of  10,OOOL 
each,  and  pag  the  tame  to  three  pertont  maud. 
A  bill  wot  filed  bg  a  tenant  for  life,  for  tha 
opinion  of  the  Court  whether  the  ettate  comprited 
in  the  term,   or  the  timber,  wot  the  primun 
fund  for  the  pagment  qf  the  mm  of  10,000/L    7b 
thit  bill  demurrert  were  allowed,    A  bill  wmttitH 
filed  bg  the  trutleet  of  the  term,  praying  a  de- 
claration that  Iheg  had  a  ditcretion  which  to 
retort  to,  and  that  the  power  <if  the  tenaatt  for 
life  to  cut  timber  wot  tubtervieat  to  their  powtrt. 
A  motion  wat  made  in  thit  tuH  for  en  it^umetiom 
to  rettrain  the  tenant  for  lift  in  potuttten  Jimm 
felling  700  oat  treet,  but  it  wat  refuted,  aid  tha 
tale  wot  completed.    A  bill  wat  then  filed  by  alt 
the  tenantt  for  life  in  remainder  againat  Me 
tenant  for  Itfe  in  potietaon,  who  wat  alio  the 
party  entitled  to  two  qf  the  tumt  e/10,00QC  tha 
tmtteet  qf  the  term,  end  the  pertont  entitled  t» 
the  third  turn  of  10,000/.  praying  en  oyaaeMsB 
againtt  the  felltng  qf  the  700  oei  treet,  or  tmy 
other  omamenlat  timber  in  the  termt  qf  the  tit- 
tlemenl  of  the  ettate  : 
Held,  thai  the  intention  qf  the  tettlor  wet  to  nre- 
lerve  the  beauty  qf  the  place  wunawtred,  umiek 
wat  a  ttanderd  of  beauty,  tet  up  by  the  ttUlar, 
defined  by  the  eeritting  ttatt  qf  the  place  at  tha 
iimeofthetetllemeni,  and  that  500  o/(A«  s«i* 
which  were  in  the  woodt  and  omamentai  to  tha 
houte  and  pleature  groundt  and  the  viemt  mtd 
protpectt  of  the  tame  ought  to  be  protected i  aitd 
that  an  injunction  thould  ittue  to  pretent  tha 
felling  of  the  tame  or  any  other  Umber  ia  Uba 
woodt,  bat  that  the  drfendant  wea  •entitled  to 
tecuritg  againtt   any  lott  by  being  preuentmd 
completing  the  tale  of  the  500  otUkt,  and  that  Ae 
wot  entilled  to  a  rrference  to  inquire  whether  aHf 
qfihe  SOO  oakt  could  be  cut  without  /jiysii  fajn' 
the  beauty  of  the  piece,  at  it  exitted  at  the  data  ^ 
the  tetllement. 
Held,  alto,  that  it^anl  defendanit  who  appear  tg 
the  tame  tolieitor  at  they  did  at  plmntift  in  « 
former  nil,  are  not  bound  by  the  allegatiout  te 
tueh  former  tuit,  on  the  mere  ground  of  bea»f 
to  repreiented  by  the  tame  tolieitor. 
Held,  alto,    that  acguietcenee  by  one  qf  itrtwml 
plainlifft  in  an  act  complained  qf  and  propoaad 
to  be  done  by  a  drfendant,  it  a  tuffieient  uaiiei 
to  a  motion  for  an  injunction  againtt  tueh  act,  «a 
far  at  that  plaint^  it  concerned  ,■  but  pailia 
cannot  be  tatd  to  acquietce  in  the  claimt  qfothara 
unleti  they  are  fully  cognizant  qf  their  right  l» 
ditfute  them. 

This  was  a  motion  to  restrain  tiie  fieOing  of  nma 
mental  timber  in  the  terms  stated  by  the  Court  ia 
its  judgment.  The  outline  of  the  case  is  stated  ia 
the  h^  note,  and  its  full  details,  as  well  as  Ae 
srguments,  are  so  folly  set  out  in  his  Honour's  dad. 
sion  as  to  render  any  fiirther  statem«it  unneoeaaary. 
The  demurrers  to  the  first  bill  were  heard  beibaw 
Sir  James  Wigram  j  the  motion  for  the  iqjanctSoB  ta 
the  second  suit  was  refused  by  Lord  Cranworth ;  and 
the  present  motion,  which  was  made  in  the  thiid 
suit,  was  set  down'  before  Us  LordsUp,  bM 
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V.  -e.  Twiram  ooukt. 


knad  by  sn  ladar  of  the  hati  Chaaoaner  to  the 
paper  of  his  Hoaonr  Sir  George  Tomar. 

■MM  and  Aoi»,  for  the  motion. 

jBttitll  and  O^fitrd,  for  the  defcndante. 


V.   e.  TURNCR'S   COORT. 


V.   C.  TURNER'!   COURT. 


DofinK  the  argaineDt  the  fbUowiiw  eaa 
ated:  Tke  Marpti*  ijf  Domnthirt  r.  Laify  Saulyt, 
I  Vea. ;  Womtwell  t,  Bttlmyfe  (note  to  the  caae) ; 
IWAt.  Mtcckan,  11  Bear.  571 ;  Jfaan  t.  Stnhent, 
15  8im.  379:  LatkingitH  r,  Boldtn,  6  Madd.  149; 
Chmm^trUtrmt  r.  Biimnur,  1  Bro.  C.C.  166;  Cnul 
r.  Hmrrit,  Turn.  &  R.  8066;  Tavlor  t.  Saimm, 
1  M.  &  C.  142. 

Wednmelaff,  April  23.— The  Vics-Chawcsllob. 
— TWa  was  a  motioD  en  the  pert  of  the  plaintiff' for 
B>  iniuDetion  to  reaiiain  the  defendant,  Henry 
William  Marker,  his  aerrants,  waricmen,  and  agents, 
Brom  oattimr  down  or  felliiig,  or  permitting  to  be  cnt 
iamn  or  CaUad,  700  «ab  trees,  marked  or  nnmbered 
imagiaaaiTely  1  to  700,  in  the  bill  mentioned,  or  any 
other  tima  growing  on  the  estates  in  the  bill  men- 
tionad,  whidi  aflhrd,  or  gire  protection,  shelter,  or 
anaaaaent  to  Ombe  Honae,  in  the  bill  mentioned,  or 
the  baildinga  or  ofBoea  thereof,  or  the  pleasnre- 
(roanda  attached  thereto,  or  any  of  the  views  and 
psoaneets  of  the  same.  The  trees  in  qnestion  are 
■tandiog  npon  an  estate  of  aboot  1,700  acres,  and  in 
which  tiie  mansion-house  called  Combe  Honae  is 
built.  It  appears  to  be  an  old  mansion-honse, 
litmmU)  on  the  slope  of  a  hill,  and  btrilt  in  the 
BSMxabethan  style,  with  a  terrace  front,  and  with 
iunbberiea  and  pleasoie-grannds  attached  to  it. 
VbiM  hill  rises  gradually  at  the  back  of  the  honse, 
ud  there  are  upon  the  rise  of  the  hill  three  woods, 
ailed  Crosa-park-wood,  Combe-wood,  and  the 
iCsmiel-cappice,  which  form  a  belt,  or  bonndarr,  to 
be  pleasure-grounds,  and  contain  together  aboat 
Urtjr-three  acres.  Abore  these  woods  there  is  a 
■nee  of  sheep  pastares,  and  the  higber  summit  of 
tse  Jnll  ia  again  dothed  or  fringed  with  wood.  There 
•  >  fisotpath  leading  from  the  mansion-house  tlirough 
iie  Croas>park-wood  to  the  rectory-house  and 
[rounds ;  and  this  footpath  is  bounded  by  laurels 
Kid  holly  treea.  Thaie  are  two  rookeries  in 
^ombe-wood  and  Kennel -coppice;  and  the  (hrm 
niiUiDga  lie  at  the  back  of  the  Combe-wood.  SCO 
■f  the  700  oak  ta«ea  now  proposed  to  be  cnt  are 
tanding  in  the  above-mentioned  woods ;  some  few 
if  them  form  part  of  the  rookeries,  a  few  others  im- 
nediately  adjoin  the  rectory  footpath,  and  the  rest 
•s  treaa  standing  either  aeparately,  or  together  in 
■oalt  nnmbers,  in  different  parts  of  the  woods.  The 
naaaining  200  oaks  stand  either  in  hedge-rows  or 
fielda,  and  are  npon  lands  forming  part  of  the 
satate.  Eleven  of  these  trees  are  desolbed  as  stan  j- 
iagm  an  elevated  position,  above  a  small  orchard 
srinch  adjoins  the  lawn,  and  as  being  in  view  of  the 
Diamaion  and  its  approaches,  and  five  others  of  them 
■»  daacaibed  a»  being  in  a  field  adjoining  the  pnbUc 
road,  nnning  through  the  piupuity  from  the  village 
af  Gittiabam  to  the  rectory,  but  not  in  view  of  the 
house.  The  positioa  of  the  rest  of  the  200  o^a 
doea  not  appear  by  the  afSdavits.  The  mansion- 
bonss  and  lands  at  Gittisham  form  pert  of  a  large 
aitate,  called  the  Combe  estate,  which  was  formerly 
ttajproperty  of  Thomas  Putt,  and  contains  about 
4)000  acres.  Thomas  Putt  died  in  the  year  1787, 
having  by  his  will  devised  the  estate  to  nsea,  in  strict 
settlement.  From  the  time  of  his  death  until  the 
Mth  of  Angnst,  1844,  the  estate  was  held  by  several 
'teaants  for  life  in  snccession,  whose  estates,  under 
the  Bmitations  of  his  will,  were  unimpeachable  of 
aaate.  On  tiie  24tfa  of  August,  1844,  Matgaretta 
Marker  came  into  possession  of  the  estate  as 
tenant  in  tail.  She  barred  the  entail  of  the 
aatate,  and  by  a  deed  dated  the  11th  of  October, 
1844,  rrsettlea  it,  in  consideration  of  natural  love 
and  a^etian,  to  ijie  use  of  the  defendants,  Kekewich 
and  Pofaaan,  for  the  term  of  1,000  years,  withont 
hnpeschment  of  waste,  save  only  the  cutting  and 
Jelling  of  ornamental  timber,  as  thereinafter  men- 
iionaa,  and  alter  the  determination  of  the  said  term, 
in  the  meantime  sniqect  thereto,  and  to  the 
'  I  thereof,  to  the  use  of  her  the  said  Margaretta 
ar  for  her  Hfe,  without  impeachment  of  waste, 
only  the  catting  and  felling  of  ornamental 
•V  aa  thereinafter  mentioned,  with  remainder  to 
the  nae  of  the  deCandant,  Henry  William  Marker 
far  Ufa,  without  impeachment  of  waste,  save  as  afore- 
said, with  remainder  to  the  nae  of  Henry  William 
Vott  Maiker  (aon  of  the  defendant,  Henry  William 
llarkar,  who  is  since  dead  without  issue)  for  life, 
withont  impeachment  of  waste,  save  as  aforesaid, 
with  remainder  to  the  first  and  other  sons  of  Henry 
William  Putt  Marker,  successively  in  tail  male,  with 
smaajader  to  the  use  of  the  second  and  other  sons  of 
Sanry  William  Marker  successively  in  tall  male, 
with  reauinder  to  the  use  of  the  pUintiff,  Thomas 
John  Marker  for  life,  without  impeachment  of  waste, 
aawa  as  aforesaid,  widi  remainder  to  the  use  of  the 
j^hitiff',  Richard  Marker,  eldest  son  nf  the  plaintiff, 
ThoBus  John  Marker,  for  life,  without  impeachment 
of  waste,  save  as  aforesaid,  with  remainder  to  the 
nae  of  the  first  and  other  sons  of  the  plaintiff, 
Uchaai  Mather,  fattail  male,  with  remainder  to  the 


nae  of  theahintflT,  John  Marker,  aeoond  aon  of  the  between  the  parties  on  the  present  motion.  Tha  aait 
pisitttiff,  Thomsa  John  Marker,  for  Kfe,  withont  im-  institutad  in  tha  name  of  the  infant  plaintiff,  Richard 
peacbment  of  waste,  save  as  aforesaid,  with  divers  Marker,  having  been  disposed  of  by  tbe  aUowaaoe 
remainden  over,  and  with  the  ultimate  remainder  to  of  the  demuirera,  tbe  defendanta,  Kekewick  and 
the  nae  of  the  defendant,  Henry  William  Marker,  in  Pnlman,  tbe  trustees,  it  appears  wen  adviaed  that 
fee.  By  this  deed  the  trnsts  of  the  term  of  1,000  the  dedaion  in  that  suit  determined  only  that  they 
years  were  declared  as  follows : — "  And  it  is  hereby  were  not  bound  to  resort  to  timber  in  uia  fiiat  in- 
agreed  and  declared  between  and  by  the  parties  to  stance  for  raising  the  sums  of  10,000/.  but  left  the 
these  presents,  that  the  manors,  capital  and  other '  c^neation  ondetetmined,  whether  thsy  have  not  a 
messuages,  tenements,  farms,  lands,  advowsons,  and  !  right  to  resort  to  the  timber  or  to  the  eaUte  for  the 
other  Eereditamenta  herein  limited  to  the  aaid  purpose,  according  to  their  discretion ;  and  tfaay, 
Samuel  T.  Kekewich  and  James  Pnlman,  their  !  aoeordingly  made  a  communication  to  that  effsetto 
ezecntors,  administiatora,  and  assigns,  for  the  aaid  |  the  defendant,  Henry  William  Marker.  The  de- 
tenu of  1,000  years,  are  limited  to  them,  upon  and  |  fendant,  Henry  William  Marker,  having,  on  the 
for  the  trusts,  intents,  and  purposes  following;  that   10th  of  December,   1850,  advertised  the  700  < 


is  to  say,  upon  trust,  in  toe  first  place,  by  cutting, 
and  felling,  and  converting  into  money  all  or  any 
part  or  parts  of  the  timber  now  standing  and  grow- 
mg  on  the  said  lands  which  is,  or  shall  be,  of  ftiU  and 
ripe  growth,  and  not  ornamental  to  the  mansion  at 


trees,  which  are  in  question  on  tbe  prve^t  molian, 
with  100  ash  trees,  which  have  since  been  cut  dovn 
upon  the  estate,  for  sale,  upon  the  31st  of  Deoember ; 
the  trustees,  on  the  21st  of  that  month,  filed  tbrir 
bill  in  this  court  against  the  defendant,  Henry  Wil- 


Combe  aforesaid,  or  the  pleasure-grounds  attached  Uam  Marker,  and  the  plaintiff  in  the  former  salt, 
thereto,  or  any  of  tbe  views  or  prospects  of  tbe  same,  i  and  the  other  parties  mterested  under  the  Bc4tla 
of  which  timber  it  is  herebydeclared,  that  enough  of  |  ment  of  October  1844,  praying  that  it    might  be 

declared,  that  according  to  tbe  true  meaning  aad 
construction  of  the  said  indenture  of  aectlamait. 
the  plaintiffs,  tbe  trustees,  were  entitled  to  use  and 


the  most  ornamental  shall  always  remain  to  preserve 
the  beauty  of  the  place  unimpaired ;  or,  by  demis- 
ing, mortgaging,  or  selling  the  premises  comprised 
in  the  said  term,  or  any  part  or  parts  thrreof  (save 
and  except  the  mansion-  house  of  Combe  as  afore- 
said, and  the  estates  of  Gittisham,"  and  so  on,  "  all  of 
which  are  hereby  expressly  reserved  from  nle),  for 
all  or  any  part  of  the  said  term,  or  by  all  or  any 
of  the  said  ways  or  means,  or  any  other  reasonable 
ways  or  means  forthwith,  to  levy  and  raise  the  clear 
sum  of  10,000/.  and  to  pay  the  same  to  the  said 
Margaretta  Marker,  her  executors,  administrators, 
or  assigns,  or  as  she  or  they  shall  order  and 
direct  for  her  and  their  own  absolute  benefit ; 
and,  in  the  next  phu^,  from  and  immediately 
after  the  decease  of  the  said  Marnietta  Marker, 
by  aU  or  any  of  the  ways  and  means  afore- 
said, to  levy  and  raise  two  several  sums  of  10,000/. 
and  10,000/.  and  to  pay  the  first  of  those  two  se- 
veral sums  of  10,000/.  each  unto  the  said  Thomas 
John  Marker,  Ids  executors,  administrators,  and 
aaaigns,  for  his  and  their  absolute  benefit,  and  to  be 
by  him  and  them  received  in  satisfiution  of  any 
cUm  he  may  have  on  his  brother,  whether  legally 
or  otherwise,  under  the  codicil  to  the  hut  will  and 
testament  of  his  nncle,  the  Reverend  Thomas  Putt, 
deoeased ;  and  to  pay  over  and  apply  the  kiat  of  the 
two  serml  sums  of  10,000/.  each  to  such  persons, 
and  in  such  manner,  as  Margaret  Frances  Smith, 
the  wife  of  the  Reverend  George  Townaend  Smith, 
formerly  Margaret  Frances  Marker,  a  daughter  of 
the  said  Margaretta  Marker,  shall,  by  any  writing 
under  her  hand  appoint :"  and  then  there  is  a  pro- 
viso for  a  cesser  of  the  term.  Tbe  deed  also  con- 
tains powers  of  jointuring  to  tenants  for  life,  and 
powers  of  leasing,.and  of  sale  and  exchange,  and  tiie 
usual  provisions  for  tbe  .change,  and  indemnity,  of 
tho  trustees.  It  appears  that  the  tenants  for  life, 
under  tbe  will  of  Thomas  Putt,  although  their 
estates  were  impeachable  of  waste,  on  several  oeoa- 
sioos  cat  down  timber  in  the  three  woods  about  tho 
mansion-house,  both  for  use  and  for  sale.  But  it  is 
clear,  that  there  was  a  very  large  quantity  of  timber 
fit  for  cutting  npon  the  estate,  and  particularly  in 
these  woods  when  Margaretta  Marker  came  into 
possession  in  Ansust,  1844.  Margaretta  Marker 
did  not,  nor  did  the  truateas  during  her 
life,  cut  down  any  trees  upon  the  estate,  ex- 
cept a  few  larch  or  fir  trees,  which  were 
cut  by  her,  and  no  part  of  the  10,000/.  secured  to 
her  under  the  trusts  of  the  term  was  raised  or  paid 
in  her  life  time.  She  died  in  July,  I84G,  having  by 
her  will  appointed  tho  defendant,  Henry  Wilham 
Marker,  to  be  her  executor.  Upon  the  death  of 
Margaretta  Marker,  the  defendant,  Henry  William 
Marker,  entered  into  possession  of  the  estate  as 
succeeding  tenant  for  life,  under  the  resettlement. 
In  January,  1849,  1,900/.  or  thereabouts,  was  raised 
hj  sale  of  timber  upon  the  estate,  and  received  by 
him  as  part  of  the  10,000/.  secured  to  Margaretta 
Marker  under  the  trusts  of  the  term.  Up  to  this 
period,  no  difference  appears  to  have  arisen  between 
the  parties,  but,  some  time  in  the  year  1850,  a 
question  arose,  whether,  upon  the  true  construction 
of  the  deed  of  the  11th  October,  1844,  tbe  timber 
made  subject  to  the  trusts  of  the  term,  was  not  pri- 
marily liable  for  the  three  several  sums  of  10,000/. 
secured  thereby  ?  and  for  the  purpose  of  determining 
this  question  a  bill  was  filed  in  this  Court  in  the 
name  of  the  now  inbnt  plaintiff,  Richard  Marker, 
by  Richard  John  Marker,  his  next  friend,  and  de- 
murrers were  put  in  to  the  hill.  These  demurrers 
were  allowed  liy  the  Vice-Chancellor  Wigram,  before 
whom  they  were  argued,  and  who,  as  I  collect,  inti- 
matedanopitiion  that  the  estate  comprisediotheterm, 
and  not  the  timber  made  subject  to  tbe  trusts  of  tbe 
will,  was  the  primary  fund  for  the  pajment  of  the 
sums  of  10,0<W/.  But  this  suit  appears  to  have  re- 
lated exclusively  to  the  rights  of  the  parties  to  tbe 
property  made  subject  to  tbe  trusts  of  the  term,  and 
not  to  the  extent  of  the  property  comprised  within 
the  term,  and  is,  therefore,  imma^al  to  the  question 


exercise  a  discretionary  power  in  accordanoe  with 
the  trusts  declared  by  the  said  indenture  of 
settlement  as  to  the  mode  in  which  the  three  sersnl 
sums  of  10,000/.  each,  thereby  directed  to  be  lened 
and  paid,  should  be  levied  and  raiaad,  and  (hat  the 
plaintift,  the  trustees,  had  a  discretionary  power  to 
raise  and  pay  the  same,  or  any  part  thereof,  either 
by  resorting  to  the  timber  of  ripe  and  {iill  .powth, 
other  than  such  as  was  ornamental  to  the  said  maa- 
sion-house  of  Combe,  and  the  pleasure-graaada 
attached  thereto,  or  any  of  the  views  and  prospaats 
thereof,  which  were  then  standing  or  growing,  or 
which,  until  the  said  money  should  be  fully  raiaad 
and  ai^sfied,  should  be  standing  or  growing  on  the 
said  estates ;  and  that  the  right  of  the  said  defeadeot^ 
Henry  William  Marker,  or  any  other  of  the  defend- 
ants thereto  who,  under  the  bmitations  of  the  said 
Indenture  of  settlement,  were  made  tenants  for  life 
of  the  said  estates,  to  cat  or  fell  any  snob  tiaabar 
was  subordinate  to  the  right  of  the  plaintiffs,  the 
trustees,  to  exercise  such  discretiooary  power,  aai 
that  the  said  defendant,  Henry  William  Marker, 
and  his  servants  and  agents  might  be  restrahied  l^ 
the  order  and  injunction  of  this  Court  from  cottiac 
or  felling  any  such  timber,  or  selling  or  dispesiin 
thereof,  whilst  the  said  moneys,  by  ue  said  mdea- 
ture  of  settlement  directed  to  be  levied  and  raisnt 
were  not  raised ;  the  plaintiffs,  the  trustees,  being 
ready  and  willing,  and  thereby  offsring  forthwith,  fe> 
take  all  measures  and  proceeoiogs  necessary  or  pa». 
per,  in  accordance  witn  tbe  traata  and  discretioaarjr 
power  veated  in  them  by  the  said  indentore  ef  aettle 
ment  for  lavying  asdraiaing  thesame  nM>aeys  so  te 
as  the  same  then  Mmaiaed  misatisfied.  Tliereaia 
other  parts  of  the  prayer  of  >  the  bill,  bot  they  do  not 
appeal)  to  ue  to  be  material  to  the  present  qosstisik 
That  bill  was  filed  by  Mr.  GaUef,  as  sohcitor  -for 
tbe  frnstees,  Kekawicb  and  Pulmaa,  the  then  plaia> 
tiffs,  and  DOW  deftadants,  and  Mr.  Gidley  astedas 
solicitor  for  the  present  plaintiffs  ss  drfendaata  in 
that  anit,«nd  aS'  tboir  solicitor  in  the.preaaatsait; 
and  the  timber  advertised  to  be  sold,  including  the 
oaks  now  in  qoastion,  was  cleuiy  treated  by  this  bill 
aa  not  being  "  ornamental  te  the  maasion-hosae,  or 
pleasure  grounds,  or  aay  of  the  views  er  proapedi 
of  the  same,"  it  being  probably  considered  necaaaary 
so  to  treat  it  in  consequence  of  the  terms  of  the  de- 
claration of  trust  as  to  the  ornamental  timber.  Upon 
the  filing  of  this  bill,  application  was  made  to  Lord 
Cranwortb  for  the  injunction:  but  his  hndship  de- 
clined to  grant  it,  the  defewlant,  Henry  William 
Marker  (who,  it  must  be  observed,  was  not  only 
tenant  for  life,  but  also  entitled,  as  personal  repre- 
sentative of  Margaretta  Marker,  to  the  unpaid  paria 
of  the  10,000/.  secured  to  her  under  the  truataof  the 
term),  undertaking  to  account  for  the  produce  of  the 
timber  if  and  as  tbe  Court  shall  direct.  Tbe  ii^uno- 
tion  having  been  thus  refused,  tlie  700  oaks  and  the 
100  ash  trees  were  sold  to  different  purchaaere  on  the 
31st  of  December  last,  and  the  ash  trees  have  beaa 
since  cut  down.  And  in  this  state  of  cireamstancea 
the  present  hill  has  been  filed  by  Thomas  Joh§ 
Marker,  Richard  Marker,  and  John  Marker,  tha 
two  Utter  of  whom  are  infants,  as  tenants 
for  life  in  remainder,  under  the  settlement 
of  October  1844,  agamst  Hemy  William 
Marker,  tbe  tenant  in  life  for  posieasion  under  the 
tame  settlement,  Kekewich  and  Pnlman,  aa  tmateaa 
of  tho  term,  and  Geone  Townsend  Smith,  and 
Margaret  Francis,  his  wife,  as  interested  under  the 
trusts  of  tbe  term  in  the  10,000/.  thereby  se«ned  for 
the  benefit  of  Mrs.  .Smith.  The  bill  states  the  set- 
tlement of  October  1844,  and  seta  forth  in  detail  the 
trusts  of  tbe  term.  It  alleges  that  the  settled  estates 
are  not  timber  estates;  that  thsy  consist  ef  B 
mansion-house,  with  extensive  buildings,  olEasai 
and  pleasure-grounds  thereto  attaobed,  soitable  fee 
the  residence  of  the  owner  of  tbe  estates,  sod  naad 
aa  aucb;  of  farms  and  lands  let  to  tenants;  of  a 
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compuatirely  nnsU  portion  of  wood-land ;  and  that  for  moner  alleged  to  have  been  improperlT  withheld 
<^r  many  yean  prenoDsly  to  the  estates  being  put  when  the  release  was  executed,  be  refosed  to  enter- 
■into  settlement  by  Margaretta  Marlcer,  the  timber  tain  a  motion  for  payment  of  money  into  Court 
growing  thereon  has  been  carefully  preserved  by  the  upon  the  ground  that  some  of  the  above  plaintiffs 
owners  of  the  estates,  and  allowed  to  remain  uncut;  bad  with  full  knowledge  of  tite  circumstanees  ac- 
sod  tiiat  there  was  at  the  date  of  the  settlement,  and  quiesced  in  the  retainer;  and  I  think  that,  upon 
•t  the  death  of  Margaretta  Marker,  and  that  there  principle,  the  Court  ought  not  to  interfere  at  all.  if  it 
now  is,  standing  and  growing  on  the  estates,  a  large  be  fully  satisfied  that  no  decree  can  be  made.  I 
quantity  of  timber  of  full  and  ripe  growth,  and  much  have,  therefore,  felt  bound  to  consider  the  question 
more  than  is  usual  on  estates'  of  a  like  description,  whether  there  has  been  such  an  acquiescence  on  the 
It  then  states  the  sale  of  the  timber  nnder  which  the  part  of  the  plaintiff,  Thomas  John  llarker,  as  would 
1,900/.  was  raised,  and  the  sale  of  the  700  oak  and  have  barred  his  daim  if  he  had  been  the  sole 
100  ash  trees  on  the  Slst  of  December  last.  With  plaintiff,  and  I  am  of  opinion  that  there  has  not. 
reference  to  these  trees,  it  charges  that  the  principal  Ndther  the  catalogue  of^the  timber  to  be  sold,  nor 
portion  of  the_ trees  so  sold  were  standing  in  a  wood  the  handbill  issued  upon  the  sale  (presuming  him  to 
-near  the  mansion-house,  and  that  the  rest  thereof  have  seen  ^em),  contained  any  fiirther  description 
■were  standing  or  growing  in  the  hedge-rows,  or  on  of  the  timber  than  that  it  was  selected  from  the 
the  open  lands  on  the  said  estate,  and  that  some  of  Gittisham  coppices ;  and  his  affidavit  in  reply  dis- 
■the  said  trees  were  standing  and  crowing  within  200  tinctly  states  that  he  did  not  know  the  timber  ad- 
yards  of  the  mansion-house ;  and  that  all  the  said  vertised  was  ornamental  ontil  tbe  latter  end  of 
tree*  so  sold  were  ornamental  to  the  mansion-  .  February  last,  soon  after  which  time  the  bill  in  this 
honse  and  grounds,  and  the  views  and  pro-  suit  was  filed.  It  appears,  indeed,  that,  although 
-apects  of  the  same,  and  ought  to  have  been  not  prohibited  from  going  upon  the  estate,  there 
'preserved  as  such,  and  that  a  great  part  thereof  bad  been  unfortunate  disputes  which  might  naturally 
afforded  protection  and  shelter  to  the  mansion- '  prevent  him  going  there.  It  is,  I  think,  cleariy 
faouM,  and  offices,  and  the  pleasure-grounds  of  established  by  the  affidavits  that  the  timber  intended 
tht  same,  and  ought  to  have  been  preserved  on  to  be  felled  was  (whether  purposely  or  not  it  is  un- 
tliat  acconnt.  It  nirther  charges  that  since  the  sale  necessary  for  me  to  consider)  so  marked  as  that  had 
-the  defendant,  Henry  William  Marker,  has  per-  he  gone  upon  the  estate  he  could  not  have  detected 
mitted  the  pnrcfaaseis  of  the  ash  trees  to  enter  upon  [  the  marks  without  traversing  the  woods.  It  is  to 
the  estate  and  cut  and  fell  thoee  trees ;  that  he  has  be  borne  in  mind,  too,  in  considering  the  question 
received  the  price  thereof  from  the  purchasers  and  of  acquiescence  on  the  partof  plaintiff,  Thomas  John 
applied  the  same  to  his  own  use,  or  in  satisfection  of ,  Marker,  that  his  right  depended  upon  what  under 
toe  moneys  directed  to  be  levied  and  raised.  It  also  :  the  circumstances  of  this  case  was  to  be  considered 
charges  that  if  the  700  oak  trees  are  allowed  to  be  as  ornamental  timber,— a  question  of  some  difficulty 
«ut  down,  the  mansion-house  and  the  offices  and :  for  the  Court  itself  to  determine.  Parties  cannot, 
^laildings  attached  thereto  will  be  deprived  of  the  I  think,  be  said  to  acquiesce  in  the  claims  of  others 
ficotection  and  shelter  afforded  thereby,  which  ought ;  unless  they  are  fully  cognisant  of  their  right  to  dis- 
io  be  preserved ;  and  the  beauty  of  the  same,  and  pute  them.  Delay  was  also  urged  as  an  objection  to 
the  pleasure-grounds  thereof,  and  the  scenery,  |  the  motion;  but  the  same  reasons  which  apply  to 
ratas,  views,  and  prospects  of  the  same  will  be  '  the  question  of  acquiescence,  apply  also  to  the  qnes- 
cveatly  impaired ;  and  that  irreparable  danger,  spoil,  tion  of  delay.  The  last  objection,  independent  of 
"doatiuction,  and  injury  will  be  occasioned  and  com-  the  substantial  merits  of  the  case,  rertad  upon  the 
autted  to  and  upon  the  estates,  and  grievous  wrong  ground  that  the  purchasers  of  the  timber  were  not 
and  injury  done  to  the  plaintiffs  as  the  parties  in   parties  to  the  suit  But  I  think  this  objection  rather 


veaaainder  entitled  to  the  estates  after  the  defendant, 
Henry  William  Marker ;  and  it  prays  that  the  de- 
'fcadant,  Henry  William  Marker,  mav  be  restrained 
.by  the  order  and  injunction  of  this  Court  from  cut- 
4nig  down  or  felling,  or  permitting  to  be  cut  down 
■ana  felled,  the  700  oak  trees,  or  any  other  timber 
rgrowin|  on  the  estate  which  affords  or  gives 
protection,  shelter,  or  ornament  to  Combe-house 
afereaaid,  or  the  outbuildings  or  offices  thereof, 
nr  the  pleasure  grounds  attached  thereto,  or  any  of 
-the  views  and  prospects  of  the  same.  Notice  of 
■aotion  for  the  iqjunction  having  been  given  before 
liord  Cranworth,  and  the  motion  having  been  trans- 
-fenred  to  me  by  the  order  of  the  Lord  Chancellor, 
the  question  I  have  to  consider  is,  whether  the  in- 
janction  ought  to  be  granted  as  to  iiU  or  any  part  of 
tiie  timber,  and  if  granted  at  all)  whether  upon  any 
and  what  terms.    Upon  the  argument  of  the  motion 


applies  to  the  question  what  security  Uie  defendant 
Henry  William  Marker,  is  entitled  to  require  tram 
the  plaintiffs  if  the  injunction  be  granted,  tiian  to  the 
question  whether  the  iqjnnction  is  to  be  granted  or 
not.  For  although  purchasers  of  timber  nay  be 
entitled  in  some  cases  to  insist  upon  the  delivery  of 
the  specific  timber  contracted  for,  and  to  enforce  it 
by  suit  for  specific  performance,  I  apprehend  a 
special  case  is  required  for  the  purpose,  and 
that  the  ordinary  remedy  of  such  purchaseia  is 
in  damages.  The  case  of  Carlyle  v.  The  Soulh- 
Btulem  Railway  Company,  1  Man.  &  G.  689, 
cited  bv  Mr.  Giffard,  does  not  seem  to  me  to 
apply.  The  question  in  that  case,  as  I  recolleot  it, 
was  upon  maintaining  an  injunction  which  had  been 
obtained  at  the  instance  of  some  shareholders  suing 
on  behalf  of  themselves  and  the  others  against  pay- 
ment of  dividends    by  the    company;    and   Lord 


before  me  several  points  were  urged  upoa  the  part  of  I  Cottenham  dissolved  the  injunction  as  to  the  divi- 


the  defendant,  Henry  William  Market,  which  do 
not  involve  the  substantial  merits  of  the  case ;  and 
4t  may  be  eonveaient,  in  the  first  instance,  to  refer 
to  these  points  It  was  contended,  on  the  part  of 
tUs  defendant,  that  the  conduct  of  the  parties,  apart 
from  any  question  of  acquiescence  on  their  part,  pre- 
duded  them  from  all  title  to  the  injunction ;  that 
having  been  parties  to  the  suit  instituted  by  the 
trustees  in  which  the  timber  in  question  was  alleged 
not  to  be  ornamental,  they  could  not  be  permitted 
by  the  present  bill  to  assert  the  right  to  it,  as  being 
ornamental.  But  nothing  further  appears  by  the 
affidavits  upon  this  subject  than  that  Mr.  Gidley, 
(he  solicitor  for  the  trustees,  the  plaintiffs  in  that 
■ait,  acted  also  as  solicitor  for  the  present  plaintiffs, 
••  defendants  in  that  suit.  It  would.  I  think, 
be  goin^  much  too  fer  to  hold  that  defendants, 
•ad  particularly  the  present  defendants,  can  be 
in  any  manner  bound  by  the  allegations  of  the 
bill  anon  the  mere  ground  that  they  were  repre- 
■ented  in  the  suit  by  the  same  solicitor,  under  whose 
{■fractions  the  bill  was  filed.  It  does  not  even 
appear  that  the  plaintiff,  Thomas  John  Metrkcr, 
upeared  upon  the  motion  in  this  suit ;  and  the  fact, 
mich  is  undoubtedly  proved,  that  Thomas  John 
Marker  interfered  to  impede  the  sale,  does  not  ap- 

Kr  to  me  to  strengthen  this  part  of  the  case, 
other  objection  to  the  motion  was  that  there  had 
been  acquiescence  on  the  part  of  plaintiff,  Thomas 
^oha  Marker,  and  that  acquiescence  on  the  part  of 
one  of  several  plaintifis,  precludes  the  interference  of 
the  Coort  upon  interlocutory  applications  as  much 
as  upon  decree.  I  think  the  defendant's  argument 
won  this  subject  is  well  founded ;  and  that  if  a  case 
of  aoquieecence  on  the  part  of  the  plaintiff  Thomas 
Jlohn  Marker,  were  established,  it  would  be  a  suffi- 
cient answer  to  the  motion.  In  a  case  before  Lord 
Cottenham,  when  Master  of  the  Rolls,  where  a  bill 
ma  filed  by  several  plaintiffs,  some  of  whom  were 
iaiuts,  against  an  executor  for  the  purpose  of  set- 
4i^gaaide  a  lekaae,  and  compelling  him  to  account 


dends  actualW  declared,  upon  the  ground  that  the 
declaration  of  a  dividend  constituted  a  separate  right 
in  each  shareholder ;  and  that  the  plaintifis  could  not 
therefore,  as  to  that  dividend,  sue  on  behalf  of  them- 
selves and  the  others.  But  the  case  involved  no 
further  question  of  the  right  to  sue,  and  there  can 
be  no  doubt  that  the  plaintiffs  in  this  case  have  a 
common  interest  in  the  subject  matter  of  the  suit. 
I  have  felt  myself  compelled,  therefore,  to  consider 
this  motion  upon  the  substantial  merits  of  tiie  case, 
and  I  think  it  may  well  be  considered  in  two  points 
of  view :— First,  whether  the  plaintiffs  are  entitled 
U>  the  injunction  upon  the  ordinary  doctrine  of  the 
Court  in  cases  of  equitable  waste ;  and,  secondly, 
whether  they  are  so  entitled  under  the  special  terms 
of  the  particular  deed  on  which  their  title  is  founded. 
With  reference  to  the  first  point,  I  consider  the  doc- 
trine of  the  Court  applicable  to  cases  of  equitable  waste 
to  be  perfectly  well  setUed.  The  Court  considers 
the  excessive  use  of  the  legal  power  incident  to  an 
estate  unimpeachable  of  waste  to  be  inequitable  and 
unjust,  and  therefore  controls  it;  but  it  exercises 
that  control  with  reference  to  the  presumed  will  and 
intention  of  the  party  by  whom  the  power  was 
created,  and  not  to  any  fancied  notions  of  its  own, 
and,  therefore,  as  to  ornamental  timber,  confines  its 
protection  to  timber  planted  or  left  standing  for 
ornament.  The  question,  therefore,  in  all  such 
cases  is  a  question  of  fact,  and  the  main  difficulty 
lies  in  the  evidence  necessary  to  establish  the  fiict. 
With  respect  to  the  second  point,  it  is,  so  far  as  I 
am  aware,  a  somewhat  new  question.  The  evident 
intention  of  the  settlement  is  to  preserve  the  beauty 
of  the  place  unimpaired;  and  the  deed  as  evidently 
refers  to  the  state  of  the  property  at  the  time  of  its 
execution,  "  of  which  timber  is  hereby  declared  that 
enough  shall  always  remain  to  preserve  the  beauty  of 
the  place  unimpaired."  May  it  not  be  considered 
then  that  the  settlor  has  set  up  a  standard  of  beauty 
defined  by  the  existing  state  of  the  place,  and  al- 
though there  will  be  no  doubt  great  difficulty  in  ex- 


ecating  a  trait,  or  enforcing  an  injuiictian  to  aee- 
serve  uie  propei^  aocordinc  to  that  standard,  I  aao. 
not  prepared  to  hold  that  the  diffiealty  is  rach  aa  it 
is  beyond  the  power  of  the  Court  to  gnfpie  wiUi. 
Suppose  the  settlor  had  built  a  house,  and  had  di- 
rect money  to  be  applied  in  fiumishiiig  it  in  the 
most  tasteful  manner,  or,  to  put  a  case  nearer  to  the 
present,  in  laying  out  gardens  most  omameatallr, 
would  not  the  Court  have  executed  the  tznat? 
And  yet  the  judgment  of  the  Court  in  sneh  a 
case  would  have  bad  to  be  exerciaed  on 
matters  of  taste  and  beauty,  uid  witlaoiit 
any  standard  to  guide  it.  The  Court  too  is  not 
unfrequently  called  upon  to  act  upon  the  opiaioBs 
of  persons  of  science,  and  why  shonU  it  not  thea. 
act  upon  the  opinions  of  persons  of  taste,  who  ais 
consulted  by  others  nnder  similar  drewiutaaees .'  It 
is  to  be  obsorved.  too,  that  in  the  fnmt  caae  the 
restriction  upon  waste  is  oonnected  with  the  traat. 
It  is  dear  that  the  tenants  for  life  are  not  intwiiiiing 
to  cut  what  may  not  be  cut  by  the  tnsteei,  and  i£ 
therefore,  the  restriction  upon  tiie  tesanta  far  liCe 
fails,  that  upon  the  trustees  would  seem  to  bfl  aiao. 
Neither  tiie  cases  which  have  been  referred  to,  nor 
others  to  which  I  have  referred,  seem  to  me  to  de- 
cide this  question.  It  is  true  that  head  EUon,  in 
The  Marquit  qf  DowiuUre  v.  I^idjf  S<mipi.  ased 
the  expression,  "  the  question  whidi  is  tiie  most  fit 
mode  of  clothing  an  estate  with  timber,  for  ^  pur- 
pose of  ornament,  cannot  safUy  be  trusted  to  &e 
Court ;"  but  he  uses  that  expression  with  reference, 
not  to  a  particular  trust  or  a  specific  restrictian,  but 
with  reference  to  the  general  doctrine  in  adiuM; 
cases,  and  his  obsorations  in  the  second  branch  of 
the  case,  when  it  was  brought  before  him  with  nftr- 
ence  to  the  provision  anmist  iqjnring  the  btmOtf  of 
the  mansion-house,  rather  indicate,  I  dunk,  hia 
opinion,  that  the  provision  would  be  good.  It  will 
be  observed,  that  this  caae  came  twice  hefcre  tbe 
Court;  first,  upon  tbe  motion  to  commit  for  a  hreaA 
of  the  injunction,  and  afterwards,  on  a  motion 
which  had  for  its  object  both  to  disaolTe  the  inioiie- 
tion  and  discharge  the  order  wliich  was  made  on  the 
motion  for  committal.  That  part  of  tbe  deed  wUeh 
had  reference  to  the  preservation  of  the  Vanlj  of  tte 
place  was  only  broognt  under  tiie  oonaideralioB  of  the 
Court  on  the  occasion  of  the  caae  secondly  eomiiig 
before  the  Court,  and  it  arose  in  this  way.  that  that 
part  of  thp  trusts  of  the  deed  had  no  lefrswace  to 
the  prior  tenant  tor  life.  Lady  Sudys.  It  had  reCBcw 
enoe  to  a  future  tenant  for  lite,  and  upon  an  iignne- 
tion 
tion  , 

had  not  been  entered  on  at  aU.  After  that  motioa  bad 
been  disposed  of,  the  case  was  afterwards  hroagb* 
before  the  Conrt  on  the  part  of  Lady  aandp,  < 
tending  that,  as  the  deed  contained  a  proviaion 
the  beauty  of  the  place  should  be  piewuicd  i 
paired,  the  original  injunction  which  had 
granted  was  wrong,  and  Lord  Eldon  entered  iato  a 
consideration  of  that  question,  but  he  entered  i 
it  only  to  this  extent,  namely,  to  consider  i ' 
that  provision  which  applied  to  a  snbseqn^  t 
for  life,  did  or  did  not  alter  the  rights  of  the 
ceding  tenant  for  life,  and  he  held  that  it  did 
but  makes  one  or  two  observations  upon  tke  piwi- 
sion  itself:  in  page  113  <^  the  report  I  find  him  a^- 
ing,  "  This  at  least  is  dear,  that  Lady  Saasiys 
cliMp>ing  an  estate  for  life  without  impeaaaw«t  of 
waste  upon  the  deed  in  general,  must  be  nndoltood. 
upon  the  deed,  to  claim  that  estate  with  such  posren 
as  the  law  of  the  land,  administered  in  a  Coottaf  Lanr, 
subject  to  such  restraints  (to  which  that  law  ia  adb- 
ject)  as  administered  in  a  Conrt  of  JBqoity,  grraa 
her,  as  to  felling  timber;  and  neither  l>arty  can 
allege  surprise  in  finding  tlieir  legid  rithts  sMf  i.tsJ 
by  those  restraints.  With  respect  to  me  niaaMias, 
whether  there  is  context  enough  in  this  deed  tn 
authorise  me  to  say  tbe  defendant  can  do  these  aeta, 
which,  in  general,  a  tenant  for  life  ex|»«aaly  widi. 
out  impeschment  of  waste  is  not  entitled  ts  do, 
because  some  other  persons  are  authorised  after  bar 
death  to  cut  timber  under  the  partienlar 
specified  in  the  power  of  the  trustees, — miA  r 
to  that,"  he  says,  "  I  do  not  know  that  it  is  a  i 
sary  inference  that  one  party  shall  have  a  i 
day  because  another  party  has  a  power  rapahle  of 
being  exercised  to-morrow."  That,  I  beheve,  ia  tba 
only  important  observation  that  oorairs  in  the  j 
ment  at  all  indicating  his  view  that  he  then  t 
dearly  making  a  distinction   between   the 

created  by  a  deed,  and  the  common  case  of  eqi 

waste.  The  cases  of  indefinite  trusts  of  a  rharifahk) 
nature  to  which  I  was  referred  do  not  seem  to  on  to 
apply.  There  is  no  standard  of  benevolence,  a^ 
the  objects  are  too  unlimited  to  create  sack  a 
standanl,  and  the  same  observation  sppliea  te  oaaea 
which,  perhaps,  more  nearly  resemble  the  pieseiUi — 
where  the  Court  has  refused  to  enforce  by  iujnnetiaat 
a  covenant  not  to  build,  except  so  as  to  be  aa  nana 
ment  rather  than  otherwise  to  the  Bdjaaning  ; 
perty,  or  to  keep  a  garden  in  neat  and  or 
order,  as  in  Mum  v.  Stephent,  15  Sim.  379.  and  m 
Tuli  V.  Mojehav,  11  Beav.  671.  These  casaa^  I 
think,  have  rather  more  application  to  tbe  | 


being  first  granted,  and  amotisa  m-a  seqiaiitiB 
(I  beliere  U  wss)  made,  tbst  part  of  the  deed 
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Imt  I  fliiiik  the  aame  jninciple  which  sppKes  to  the 
case  of  charities,  or  imther  of  beneroleot  diaposi- 
tioiu,  appUes  alio  to  this.  Yon  have  no  standard ; 
7oa  cannot  tell  what,  by  any  possibility,  will  be 
lather  more  improvement  than  otherwise  to  the 
a4j<Hiiing  property;  nor  can  yon  otherwise  tell  me 
"One  meaninir  of  keeping  a  garden  in  neat  and  orna- 
mental order.  Th«e  being  the  Tiews  which  I  enter- 
taitain  of  the  case,  and  the  question  now  beinr 
■whether  I  am  to  permit  acts  to  be  done  by  which 
they  wonld  be  wholly  frostrated,  aod  the  power  of 
the  Court  to  deal  with  them  at  the  hearing  of  the 
caoae  be  defeated,  I  think  it  is  my  dut^  to  some  ex- 
tent to  interfere  by  injunction.  I  thmk,  howerer, 
'that  no  ease  whatever  is  made  out  as  to  the  200  oaks 
not  being  in  the  woods ;  there  is  nothing  whatever 
to  shew  that  any  of  them  were  planted  or  left  stand- 
ing fbr  ornament  or  shelter,  nor  is  there  any  evi- 
dence that  any  of  them  are  in  feet  ornamental  within 
'  the  provisions  of  the  deed,  except  as  to  the  eleven  oaks 
above  the  orchard,  and  the  five  on  the  road  from  the 
vicarage,  and  as  to  these,  I  think  the  case  fails.  I 
•m  of  opinion,  therefore,  that  as  to  these  200  trees 
flie  iqinnction  ought  to  be  refused.  With  respect  to 
die  500  oaks  in  the  woods,  however,  I  think  the 
widely  different.    These  woods  are  in    immediate 

Srozimity  to  the  mansion-hoose.    The  settlor  in  the 
eed  refers  to  timber  ornamental  to  the  mansion 
bouse  and  pleasure-grounds,  and  the  views  and  pro- 
spects of  too  same,  and  there  does  not  appear  to  be 
mny  evidence  of  there  being  any  timber  upon  the 
estate  which  could  fall  within  that  description,  other 
than  the  timber  in  these  woods.    The  settior  lived 
for  nearly  two  years  after  the  execution  of  the  settle- 
ment, and  never  cut  any  timber  in  these  woods, 
idthongh  it  is  clear  that  they  were  crowded  with 
timber,  and  here  the  estate  was  unimpeaduble  of 
vraste,  except  as  to  ornamental  timbor.    These  con- 
aidentiona  far  outweigh,  in  my  mind,  the  evidence 
on  the  part  of  the  defendant,  Henry  William  Marker, 
t  cannot  ^laee  much  relianoe  on  such  of  the  sffida- 
Tits  on  his  part  as  state  rimply  the  fi^t  diat  the 
-woods  were  not  planted  or  left  standing  for  orna- 
ment or  shelter,  without  assigning  any  reason  for 
"that  conclusion,  or  much  more  relianoe  on  such  of 
the  affidavits  on  his  part  as  ground  the  conclusion  on 
the  existence  of  stools  or  stumps,  without  information 
-as  to  the  circumstance  under  which  those  trees  were 
cut  down.    Nor  can  I  rely  on  the  case  of  the  tenants 
for  fits,  whose  estates  were  impeachable  of  waste, 
or  on  the  statement  that  the  settlor  intended  to  cut 
down  timber  in  those  woods,  no  such  act  having  been 
*dODe  hr  her,  and  the  statement  having  been  made 
■after  the  execution  of  the  deed  by  wUeh  theipro- 
varty  had  become  bound  by  the  trust.  I  should  have 
Mt  it  right,  therefnre,  to  interfere  as  to  these  500 
oaks,  even  if  the  question  had  rested  simply  upon  the 
Tioint  whether  they  were  left  standing  for  shelter  or 
timament ;  but  beyond  this  I  think  it  clear  upon  the 
evidence  that  they  are,  in  fact,  ornamental  within 
the  meaning  of  the  deed,  and  I  am  perfectly  satis- 
"fied  upon  the  evidence  that  thev  cannot  be  cut  down 
without  impaiiing  the  beauty  of  the  place.    I  am  of 
opmion,  therefore,  the  injunction  must  gO  as  to  the 
500  otki,  and  I  tUnk  it  w91  be  proper  to  extend  it 
to  oliier  limber  in  &e  same  woods,  bat  no  further. 
It  must  be  home  in  mind,  however,  that  possibly 
the  plaintiffs  case   may   not  nftimately  be  esta- 
blished ;  and  I  must  require  the  plaintiff,  Thomas 
John  Ibrker,  therefore,  to  give  security,  as  in  Womi- 
tvdf  V.  Btlbayti,  and  upon  the  same  principle  I  think 
the  security  must  be  extended  to  any  loss  or  damage 
the  defendant,  Henry  William  Marker,  may  incur 
or  sustain  by  reason  of  his  being  prevented  from 
completing  uie  sale  of  the  500  oaks  or  any  of  them ; 
and  if  the  defendant,  Henry  William  Marker,  desire 
it,  I  will  add  a  reference  to  the  Master  to  inquire 
vrtietiier  any  and  which  of  the  500  oak  trees,  or  any 
and  what  other  trees  standing  and  jpvwing  in  the 
three  woods,  can  he  cut  wiuiout   impairing   the 
beauty  of  the  place  as   it  stood   at  the  time  of 
tlie  execution  of  the   settlement  of  the  11th  of 
October,   1844.      I  offer   that    inquiry   with    this 
WW,   that   the   report   upon   the   inqmry   might 
oome  on  with  the  cause  at  the  hearing  of  it,  and 
then  if  the  Court  shall  be  of  opinion,  that  under  the 
very  particular  terms  of  this  trust,  the  true  result  is 
tliBt  the  timber  is  to  be  protected  to  the  extent 
aMtely  of  preserving  enough  of  ornamental  timber 
to  keep  up  the  beauty  of  the  place,  that  then  the 
Court  would  be  at  once  in  a  position  to  relieve  the 
parties  iiom  the  difficulty  of  an  injunction,  by  de- 
claring what  trees  might  be  cut  down.     It  is  for  the 
defendant  to  consider  whether  he  desires  to  have 
iliat  inouiry  or  not.      I  offer  it  on  the  present  ooca- 
rion  witn  the  view  I  have  stated.     In  order  that  we 
may  not  have  discussions  on  minutes,  I  am  anxious 
to  get  the  order,  which  is  to  be  drawn  up,  perfectly 
imaerstood.      I  refuse  the  iqunction  as  to  the  200 
treea,  and  I  grant  the  injunction  as  to  the  500  trees, 
and  any  otiier  trees  standing  in  these  woods,  follow- 
ing the  terms  of  the  otierinWomiwM  v.  Bellatyn, 
aa  to  ttie  security,  and  adding  to  those  terms  the 
wotds  whidi  I  have  mentioned,  "  of  any  leas  or 
which    the    defendant,     Henry   William 


Marker,  may  iuoar  or  sustain,  byreason  ofhis  being 
prevented  from  completing  the  sale  of  the  500  oaks, 
or  any  of  them."  And  if  the  defendant,  Henry 
\^liam  Marker,  desires  it,  I  will  add  a  reference  to 
the  Master  to  inquire  whetiier  any,  and  which  of  the 
500  oak  trees,  or  any,  and  what  other  trees  standing 
and  ([rowing  in  the  three  woods,  can  be  cut  without 
impairing  the  beauty  of  the  place,  as  it  stood  at  the 
time  of  the  execution  of  the  settlement  of  the  llth 
of  October,  1844. 


Comnioii  Eabi  Courtf. 


eOTTST  or  QinBBVB  BBirCK. 

Beported  by  Abam  BnTLSsroir  snd  FjLUL  FAiaaUy 
£iqrs.  Bftrristers-at-Law. 

Wednetday,  June  4. 
CoBT  and  Anothkb  v.  The  Ambbbgatb,  NoTTtNO- 
HAM,  Boston,  and  Eastern  Jvhction  Rail- 
way Company. 
Executory  eonlraet — Breaeh— Condition  precedent 
— Deea—Ditcharge — Neceeeity  of  tender — Rail- 
way  Company — Bngineer— Agent. 
Where  there  it  an  executory  contract  for  the  numa- 
factweand  mpply  of  goodt  from  time  to  time, 
to  be  paid  for  after  delivery,  \f  t^  purchater, 
having  accepted  and  paid  for  a  portimofthe  goodt, 
givei  notice  to  the  vendor  not  to  manufacture  any 
more,  at  he  hat  no  occationfor  them  and  will  not 
accept  them,  the  vendor,  being  detirout  and  able 
to  complete  the  contract,  may  maintain  an  action 
againtt  the  purchaterfor  breach  qf  hit  contract, 
without  mating  and  tendering  the  retidue  of  the 
goodt.     Under  tuch  drevmttancei  the  plaintiff 
would  be  entitled  to  a  verdict  upon  the  itiuet  raited 
by  traverting  the  attegationt  that  the  plaintiff 
wot  ready  and  willing  io  perform  the  contract  on 
hit  part,  and  that  the  d^initant  routed  to  accept 
the  retidue  of  the  goodt,  and  prevented  and  dit- 
charged  the  plaintiff  from  mam^aeturing  and 
delivering  them,  although  the  defendantt  were  a 
corporation,  and  the  original  contract  wat  under 
teal. 
A  railway  company  having  contracted  to  purchate 
goodt  to  be  delivered  from  time  to  time  under  the 
direction  of  the  Companj^t  engineer.    After  the 
delivery  of  part,  the  engineer  ordered  the  vendor 
not  to  deliver  any  more.     The  learned  judge  told 
the  jury  to  eontider  whether  in  fad  the  company 
by  then-  mode  of  dealing  had  eonititulei  the 
engineer  their  agent,  to  at  to  ie  bound  by  hit 
aeti: 
Held,  no  mitdireetion. 

This  was  an  action  of  covenant  for  breach  of  a 
contract  under  seal,  whereby  the  plaintiffs  agreed  to 
make,  according  to  spedfioation,  and  to  deliver, 
within  certain  months  and  at  certain  places,  vailoas 
quantities  of  railway,  chairs,  according  to  thedb<ee- 
bon  of  the  company's  engineer;  and  the  declaration 
alleged,  that  though  the  plaiatiffs  were  alwi^  rtady 
and  wiUing  to  execute  meir  jiroposal,  according  to 
Hke  specification,  &c.  yet  the  defendaBts,  alter  ac- 
cepting part,  refused  to  accept  and  preveated  and 
discharged  the  plaintiffs  from  delivering  the  residue. 
Pleat. — I.  That  the  plaintiSs  were  not  ready  and 
willing  to  execute  their  proposal  according  to  the 
specification,  &c  2.  That  the  defendants  did  not 
refuse  to  accept,  nor  did  they  prevent-  or  diseharge 
the  plsintiib  from  delivering  the  residue. 

Issue  was  taken  upon  those  pleas  t  and  at  the  trial, 
before  Coleridge,  J.  at  the  last  assizes  for  the  county 
of  Nottingham,  a  verdict  waa  found  for  the  plaintiffs, 
damages  1,800/.  It  appeared  that  for  some  time 
after  the  execution  of  the  contract,  the  piaintift 
made  and  delivered  railway  chairs,  which  were  ac- 
cepted and  used  by  the  defendants ;  but  after  several 
requests  to  deliver  slowly,  the  engineer  of  the  com- 
paav  in  December,  18w,  stopped  altogether  any 
further  delivery  by  giving  the  plaintiA  notice  that  the 
company  had  abandoned  the  making  of  part  of  their 
line,  and  could  not  take  the  residue  of  the  chairs. 
After  that  no  more  chairs  were  made  or  tendered. 
When  the  further  delivery  was  stopped  only  350 
tons  of  chairs  wonld  have  remained  to  be  delivered, 
if  the  full  quantities  had  been  regulariy  delivered 
month  by  month,  according  to  the  contract;  hut 
from  the  commencement  the  deliveries  had  taken 
place,  without  reference  to  the  particular  stipula- 
tions ofthe  contract  as  to  time  and  quantity.  Under 
these  circumstances  a  rule  had  been  obtawed  for  a 
new  trial,  on  the  ground  of  misdirection,  that  the 
verdict  was  contrary  to  the  evidence,  and  that  the 
damages  were  excessive. 

Tuetday,  May  27.  —  Humfrey  and  Willmore 
shewed  cause.  1.  There  was  no  misdirection.  The 
learned  judge  did  not  direct  the  jury  that  in  point 
of  hw  the  company  were  bound  by  the  acts  of  the 
engineer ;  but  left  the  eridence  of  authority  to  them. 
A  company  can  only  break  a  contract  by  their  ser- 
vants and  agents.  Otover  v.  The  London  and 
North  Weitem  Railway  Company,  5  Ex.  Rep.  66. 
2.  The  Mdence  is  abundantly  sufficient  to  sustain 
the  verdict.    The  prevention  and  discharge  in  the 


sense  in  whidi  that  languid  is  used  in  the  dadaia- 
tioa  is  proved.  To  say  that  a  discharge  under  seal 
is  neceasaryin  such  a  case,  is  to  apply  to  the  breach 
of  a  contract,  the  rules  applicable  only  to  the 
making  of  a  contract  There  could  be  no  perfect 
dischanre  of  the  contract  without  ^e  consent  of  the 
phdntim;  and  if  the  plaintSfi  had  consented,  than, 
of  course,  no  action  conld  be  maintained  for  a  breach 
of  it.  But  the  meaning  is  tliat  the  defendants,  by 
their  breach  of  contract,  prevented  the  plaintiff  from 
performing  his  part  of  it:  if,  indeed,  it  was  neces- 
sary to  prove  more  than  the  defendant's  refiisal  to 
accept.  The  defendants  could  not  be  compelled  to 
execute  a  deed  of  release ;  and  can  it  be  said  that 
their  refusal  to  do  so  is  to  deprive  the  plaintiff  of  his 
remedy  for  their  breaeh  of  contract  ?  There  is  no 
authority  for  any  such  position.  [Colkbidob,  J. 
referred  to  Ripley  v.  MfClure,  4  Ex.  Rep.  345.] 
That  is  in  &vanr  of  the  plaintiff,  and  recognises 
Philpotit  V.  Evant,  5  Mee.  &  W.  475 ;  Weit  v. 
Blakeway,  2  M.  &  0.  729.  3.  The  damages  are 
not  excessive.  An  acttul  loss  of  about  4,000/.  was 
proved. 

Macaulay  and  S.  C.  Deniton,  oontrii. — 1.  It  was 
assumed  in  the  learned  judge's  charge  that  what  was 
done  by  the  engineer  was  done  by  the  company. 
[Lord  Campbell,  C.  J. — The  learned  judge  advised 
the  jury  to  consider  the  acta  of  the  engineer  as  the 
acta  of  the  company ;  and  I  certainly  should  have 
^ven  the  same  advice;  but  he  left  the  facts  to  the 
jury  as  eridence  of  authority.    There  waa  no  miadi- 
rection  in  point  of  law.1    "The  jury,  of  eonrae,  could 
not  help  adopting  the  advice  of  the  judge,  apd  there 
waa  DO  ground  for  presuming  authority.    The  engi- 
neer staled  that  he  had  no  authority  from  the  com- 
pany to  act  in  the  matter  except  under  the  contract, 
and  this  waa  not  a  trivial  matter  with  regard  to  whidi 
the  company  could  conatituto  an  agent  unless  by 
instrument  undenseal.    ^The  Mayor  of  Ludlow  r. 
Charlton,  6  M.  &  W.  815 ;  Paine  v.  The  Strand 
Union,  8  Q.B.  Rep.  326 ;  Beverley  v.  £ineo/n  Grot 
Company,  6  Ad.  &  EU.  829.)     [Colebidqk,  J. — 
Thfe  engineer   only  said  that  he  had  no  positive 
orders  to  restrict  the  amount.    Lord  Campbell, 
C.J. — The  management  was  left  to  him  ;  he  repre- 
sented the  company  in  the  matter.]    This  is  not 
like  a  case  where  there  is  any  general  course  of  busi- 
ness.   Tlie  engineer  is  employed  in  constructing  the 
line  J  and  by  deed  he  has  a  specific  authority  to  do 
certain  things,  beyond  whidi  bis  authority  is  not  to 
be  presumed.    (Cor  v.  The  Midland  Railway  Com^ 
pony,  3  Ex.  Rep.  268;  Ridley  v.  The  Plymouth 
Grinding  and  Bating  Company,  2  Ex.  Rep.  717.) 
2.  The  delivery  of  the  chairs  being  a  condition  pre« 
cedent  to  the  recovery  of  the  price,  the  plaintiff  must 
prove  something  equivalent  to  delivery ;  here  he  sets 
up  a  prevention  or  discharge ;  but  the  prevention,  to 
be    equivalent    to    delivery,    must    be    an    actual 
physical  prevention.      {JVe»t  v.    lilaketBay,    dted 
K'pra  :    Com.   Dig.    "Condition,"    L.   6,   M.  5j 
Frmince^t  case,  8  Rep.  91  b.)     [Colekidqe,  J. — 
Must  not  the  question  of  prevention  ilopend  upon 
the  circumstances  of  the  case  ?    Suppose  the  defoid* 
ant  threatened  the  plaintiff  to  blow  out  his  brains  it 
he  attempted  to  deliver  the  goods,  that  vouMnot  hb 
a  physical  prevention,  yet  it  could  hardly  be  said 
tiiat  the  plaintiff  would  still  bo  bound  to  tender  the 
goods.]     That  is  a  very  extreme  case;  and  such  • 
tlireat,  if  made,  would  probably  not  be  carried  into 
execution.     If  the  plaintiff  relies  upon  a  discharge 
he  mu«t  shew  a  legal  discharge    (Brt/mer  v.  The 
Thamf.i  Haven  Dock  and  Railway   Company,  2 
Ex.  Rep.  r>49) ;  and  as  that  is  a  corporate  act,  it 
must  be  done  under  seal,  or  at  least  by  some  person 
having  an  authority  under  seal.     The  Companies 
Clauses  Consolidation  Act,  which  provides  for  the 
making  of  parol  contracts  by  the  board  of  directors 
or  committees,  does  not  apply  to  this.     This  declara- 
tion is  founded  on  the  contract  as  subsisting ;  and 
therefore  the  performnnce  of  a  condition  precedent 
must  bi;  sliewn.     The  pIuiiitifTs  might  iiave  treated 
the  defendants'  reAissl  to  accept  as  a  resciaaion  of 
the  contract,  and  then  have  sued  upon  a  quantum 
meruit  for  what  he  had  done  in  relation  to  the 
contract.    (Planchfv.  Colbum,  8  Bing.  14.)    The 
intimation  of  an  intention  to  refuse  the  goods  is 
either  a  rescinding  of  the  contract,  or  it  is  nothing 
at  all;  it  leaves  the  contract  as  it  was,  and  then, 
unless  Uiere  is  a  tender,  the  plaintiff  cannot  recover, 
according  to  Philpottt  v.  Evant  and    Ripley  r. 
McClure.    Readiness  and  willingness  to  complete 
the  contract  involves  the  ability  to  do  so;  and  the 
plaintiCb  were  not  able  to  deliver  chairs  wfaidi  had  not 
been  made.    (Cook  t.  Jenningt,  7  T.  R.  381,  was 
also  referred  to.)     3.  The  damages  are  excessive, 
because  the  plaintiffs  are  not  entitled  to  recover  for  a 
refusal  after  December  1848,  to  accept  goods  which 
ought,  by  the  contract,  to  have  been  delivered  be- 
fore.   The  prevention  of  delivery  cannot  apply  to 
any  goods  which  ought  to  have  been  delivered  be- 
fore that  prevention  took  place.    The  stipulations  as 
to  quantities  and  time  are  not  directory  merely. 

Humfrey  mentioned  Ooodman  v.  Pocock,  19  L.J. 
410,  Q.B.  m  which  Patteson,  J.  speaks  of  the  report 
of  Planehiy.  Colbum  as  not  satisfactory. 
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BmLB,  J.  referred  to  Elderton  t.  Emmtut,  6  C 
B.  160.  Cur.  adv.  vutt. 

JCSOMXHT. 

Lord  CAMpmcL,  C.J.  now  delivered  the  jndr* 
ment  of  the  Conrt(a). — ^We  are  of  opinion  that  the 
vwdict  fonnd  for  the  plaintiffs  onght  not  to  be  dis- 
tubed.  As  to  the  supposed  miadirection,  the  learned 
Jvdce  at  the  trial  did  not  direct  the  jury  that  in  point 
of  law  the  engineer  bad  authority  to  bind  the  com- 

riy,  but  only  left  it  to  the  jury  to  consider  whether 
point  of  fact  the  company,  by  their  mode  of  deal- 
ioc,  had  authorised  and  sanctioned  bis  agreements. 
Hn.lordship  intimated  that  he  thooght  the  evidence 
was  strong  to  shew  that  they  had  done  so,  but  that 
it  was  fbr  the  jury  to  give  the  eridence  its  due  weight. 
The  objection  of  misdirection  therefore  fails.  We 
Jiave  then  to  consider  whether  the  plainti^  were 
entitled  to  a  verdict  on  the  issue,  whmier  they  were 
ready  and  willing  to  execute  and  paform  the  said 
contract  according  to  the  said  conditions  and  gtipn- 
lations  in  manner  and  form,  &c.  and  on  the  issue 
iHiether  the  defendants  did  refuse  to  accept  or  receive 
the  residue  of  the  chairs,  or  prevent  or  discharge  the 
plaintifi  from  supplying  the  said  residue,  and  from 
the  further  execution  s^  performance  of  the  said 
contract.  It  is  not  denied  that  if  the  defendants 
wooid  have  regularly  accepted  and  paid  for  the  chairs 
11>e  plaintifls  would  have  gone  on  regulariy  maldog 
and  delivering  them  according  to  the  contract.  The 
ot^ection  is,  that  although  the  plaintifis  were  de- 
nrons  that  the  contract  should  be  fully  performed, 
yet,  aftelr  receiving  the  notice  that  the  company  did 
not  wish  to  have  any  more  chairs,  and  would  not 
accept  any  more,  they  ceased  to  make  any  more ; 
insomuch  that  the  residue  which  the  company  .are 
alleged  to  have  refused  to  accept  never  were 
made.  The  defendants  contended  that  as  the 
lllsdntiffii  did  not  make  and  tender  the  reeidue 
of  the  chairs  they  cannot  be  said  to  have  been 
.ready  and  willing  to  perforin  the  contract; 
that  the  defendants  cannot  be  chargrd  with  a  breach 
of  it ;  that  after  the  notice  from  the  defendants, 
which  in  troth  amounted  to  a  declaration  that  they 
bad  broken  and  henceforward  renounced  the  con- 
tract; the  plaintiffs,  if  they  wished  to  have  any  re- 
dress, were  bound  to  buy  the  requisite  quantity  of 
the  peculiar  sort  of  iron  suited  for  these  railway 
diairs,  to  make  the  whole  of  them  according  to  the 
pattern,  with  the  name  of  the  company  upon  them, 
and  to  bring  them  to  the  appointed  places  of  deUvwy, 
and  tender  them  to  the  defendants,  who,  from  in- 
solvency, bad  abandoped  the  completion  of  the  line, 
fbr  which  the  chairs  were  intended,  desiring  that  no 
more  ofaairs  might  be  made,  and  declaring  in  effect 
that  no  more  should  be  accepted  or  paid  fbr.  We 
are  of  opinion,  however,  tlut  the  jury  were  fiilly 
justified  upon  the  evidence  in  finding  that  the  plain- 
tiffs werev  ready  and  wHling  to  perform  the  contract, 
,altliough  they  never  made  and  tendered  the  residue 
of  the  chairs.  In  common  sense  the  meaning  of 
(och  an  averment  of  readiness  and  willingness  must 
be,  that  the  non-completion  of  the  contract  was  not 
the  ftnlt  of  the  plaintiffs,  and  that  they  were  disposed 
■MdA  able  to  complete  it,  if  it  had  not  been  renounced 
by  tbe  defendants.  What  more  can.  reasonably  be 
jKqnired  by  the  parties  for  whom  the  goods  are  to  be 
manofactured  ?  If,  having  accepted  a  part,  they  are 
suable  to  pay  for  the  residue,  and  have  resolved  not 
to  accept  them,  no  benefit  can  accrue  to  them  trom 
a  useless  waste  of  materials  and  labour,  which  might 
possibly  enhance  the  amount  of  damages  to  be 
swarded  against  them.  Upon  the  last  issue  was 
there  not  evidence  that  the  defendants  refused  to 
accept  the  residue  of  tbe  chairs?  If  they  had  said, 
"  make  no  more  for  us.  for  we  will  have  nothing  to 
do  with  them,"  was  not  that  refusing  to  accept  or 
receive  them,  according  to  the  contract  ?  But  the 
learned  counsel  for  the  defendants  laid  peculiar  stress 
upon  the  words,  "  nor  prevent  or  discharge  the 
plaintiffs  from  supplying  tbe  residue  of  the  chairs, 
and  from  the  further  execution  and  performance  of 
the  contract."  We  consider  the  material  part  of  the 
allegation  which  tbe  last  plea  traverses  to  be 
that  the  defendants  refused  to  receive  the  residue  of 
the  chairs;  but  assuming  that  the  whole  most 
be  proved,  we  think  that  there  is  evidence 
to  tbew  that  the  defendants  did  prevent  and  dis- 
charge the  plaintiff  from  supplying  the  residue  of 
tbe  chairs,  and  firom  thK  further  execution  of  the 
contract.  It  is  contended  that  "prevent"  here 
must  mean  an  obstruction  by  physical  force ;  and  in 
answer  to  a  question  from  tbe  Court,  we  were  told  it 
would  not  be  a  preventing  of  tbe  delivery  of  the 
roods  if  the  purchaser  were  to  write  in  a  letter  to 
the  person  who  ought  to  supply  them — "  should  you 
come  to  my  house  to  deliver  them,  I  will  blow  your 
biains  out.  But  may  I  not  reasonably  say,  that  I 
was  prevented  from  completing  a  contract  by  being 
desired  not  to  complete  it  ?  Are  there  no  means  of 
pnventing  an  act  from  being  done  except  physical 
nrce  or  brute  violence?  Again,  we  are  told  there 
can  be  do  discharge  by  a  corporation  unless  by  a 
4Bed  nnder  the  corporate  seal.    Of  a  discharge,  in 

[»)  Locd  Caapban,  CJ.  Patfa,  J.  OtUMft,  J-  — ^ 
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on*  seaae  of  the  word,  thii  is  true.  A  diMhama  it 
aometimea  used  as  equivalent  to  a  rdease,  which 
must  be  under  seal.  {Brymer  v.  The  Thatut 
Haeen  Hack  Company,  2  Ex.  549.)  Bat  we  con- 
ceive that  in  the  aUci;ation  traxeried  bv  tbe  last 
plea,  diteharge  maans  only  prevent,  and  that  the 
act  of  the  defendants  was  the  cause  of  the  le- 
fidue  not  being  delivered,  and  the  contract  not  being 
further  executed  or  performed.  Tdcing  tbe  language 
employed  in  its  natural  and  reasoBable  sense,  these 
was  abundant  evidence  to  aopport  the  finding  of  the 
but  issue  for  the  plaintiffs.  It  is  averred,  however, 
that  there  are  express  antiioritiea  to  shew  that  there 
could  be  no  readiness  and  willingness  to  perform  the 
contract  unless  all  tbe  chair*  were  finiibed  and  ten- 
dered ;  that  to  prevent  must  be  by  poaitiva  physical 
obstmction ;  and  that  there  can  be  no  dischugiog 
unless  by  instrument  under  snsl.  The  fint  case 
relied  on  was  that  of  Wetf  v.  Blakeway,  2  M.  &  G. 
729,  in  which  an  action  being  brought  by  lessor 
against  lessee,  on  a  covenant  to  yield  up  at  the  ex- 
piration of  the  term  all  erections  and  improvements 
set  up  or  made  during  the  term,  it  was  held  to 
be  a  bad  plea  that  there  was  a  subaeqaent  parole 
agreement  between  the  parties,  that  if  the  leasee 
would  erect  a  greenhouse  he  should  be  at 
liberty  to  pull  it  down  and  remove  it.  But  this 
merely  illiMtrates  the  weU-known  rule  that  a 
covenant  laNer  seal  cannot  be  varied  by  parole — 
"  XJnum  quiigue  Ugamtn  diuo/n'/w  eodem  liga- 
mme  gvo  lioatur."  That  haa  no  application  to  a 
case  where  the  covenantor  is  psevented  from  per- 
forming the  covenant  by  the  covenantee.  Boll's 
Abridg.  453,  and  in  Viner's  Abridg.  "  Condition," 
M.C.  will  be  found  various  instances  of  a  covenant 
being  dischaned  without  deed  by  the  act  of  the 
covenantee.  The  next  case  relied  on  by  the  de- 
fendants' counsel  was  Philpoitfv.  Evans,  5  M.  &  W. 
4  75.  That  was  an  action  of  covenant  for  not  accept- 
ing a  quantity  of  wheat  sold  early  in  January  1839, 
by  the  plaintiA,  at  Gloucester,  "  to  be  delivered  at 
EUrmiogbam  as  soon  as  the  vessel  could  be  obtained 
for  the  carriage  thereof."  On  the  25th  of  March 
the  defendant  gave  notice  to  the  plaintiff  that  he 
wonld  not  accept  the  wheat  if  it  were  delivered.  It 
was  then  on  its  way  by  canal  to  Bimungham ;  and 
on  it*  arrival  there,  the  defendant  was  rsqnected  to 
accept  it,  but  be  refused  to  do  so.  The  only  ques- 
tion at  the  trial  wa*  a*  to  the  time  with  reqtect  to 
which  the  damages  were  to  be  calculated.  The 
market  having  continued  to  fall  firom  the  date  of  the 
contract  till  t£e  bringing  of  the  action,  the  defendant 
sought  to  take  advai^age  of  his  own  wrong,  and  to 
calculate  the  damages  according  to  the  price  in  the 
market  on  the  26di  of  January,  wbeo  be  gave  notice 
that  he  intended  to  break  the  bargain ;  but  it  was 
very  properly  held,  that  the  plaiotiffs  were  entitled 
to  damages  according  to  the  market  price  when  tbe 
wheat  was  tendered  to  the  defendant  for  aooeptaoce. 
Tbe  Court  cannot  be  considered  ■*  having  decided 
that  if  the  nntioe  had  been  reoeived  by  the  plaintiffs 
before  the  wheat  was  sent  off  from  Glouoeater,  the 
plaintifls  miKkt  not  at  their  pleasure  have  treated  it 
as  a  breach  of  the  contract,  and  commenced  an 
action  against  tbe  defendant  for  not  aoceptiog 
it  without  tendering  it  to  him  at  Birmingham. 
The  most  recant  case  cited  by  the  defendants' 
counsel  was  Ripley  v.  Jfaelure,  4  Ex.  345.  This 
case  is  very  complicated  in  its  circamstaaces ;  but 
the  second  point  derided  in  it  is  the  only  one  appli- 
cable to  the  question  which  we  have  to  consider. 
There  being  an  executory  contract,  whereby  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  on 
arrival,  certain  good*  to  be  delivered  at  Belfait,  at  a 
certain  price,  payable  on  delivery ;  it  was  held  that 
a  refusal  by  the  defendant,  before  tlie  arrival  of  the 
cargo,  to  perform  the  contract,  was  not  of  itself  ne- 
ceasarily  a  breach  of  it,  but  that  such  refusal,  uore- 
tracted,  down  to  and  inclusive  of  the  tinte  when  the 
defendant  was  bound  to  receive  the  cargo,  was  evi- 
dently a  continuing  refusal,  and  a  waiver  of  tbe  oen- 
ditimi  precedent  of  delivery,  so  as  to  render  the 
defendaint  liable  for  the  breach  of  the  contract  But 
in  the  case  at  bar  the  refusal  never  was  retracted, 
and  therefore  there  was  a  continuing  breach  down 
to  the  time  when  this  action  was  commenced.  Upon 
the  whole  we  think  we  are  justified  on  principle,  and 
without  trenching  on  any  former  decision,  in  holding 
that  when  there  is  on  executory  contract,  for  the 
manu&ctnre  and  supply  of  goods  from  time  to  time, 
to  be  paid  for  after  deiivery,  if  the  purchaser,  hav- 
ing accepted  and  paid  for  a  portion  of  the  goods 
coatracted  for,  gives  notice  to  tite  vendor  not  to  na. 
nufactsre  any  more,  as  he  has  no  occasion  for  tiiem, 
and  will  not  accept  or  pay  for  tham,  the  vendor  hav- 
I  ing  been  desirons  and  able  to  complete  the  contnrt, 
'  be  may.  without  manufsoturing  and  tendering  tbe 
rest  of  the  goods,  maintain  an  action  against  the 
purchaser  for  breach  of  the  contract,  and  that  be  is 
'  entitled  to  a  verdict  on  pleas  traversing  allegations 
<  that  he  was  ready  and  willing  to  perfarm  the  con- 
tract, that  the  defendant  refoaed  to  accept  tbe  re- 
.  sidue  of  the  goods,  and  that  be  areveated  and  dia- 
,  charicaj  the  plaintiff  from  manufactaring  and  deli- 
j  vering  tham.    We  an  likewise  of  opinion,  that  in 


this  case  tbe  damages  are  not  ezoenivB,  aa  tbejary 
were  justified  in  taking  into  their  ralmlatiasi  all  tte 
clwirs  which  remained  to  be  delivered,  and  vbidi 
the  defeodaota  refused  to  accept  Tbejr  wa«  all  in- 
cluded in  the  dechuation  and  in  the  issues  joined. 
The  time  mentioned  in  the  proposal  £ar  thedeiiviery 
of  some  of  them  had  arrive^  before  tbe  notice  uas 
given;  but  the  time  of  delivery  was  not  of  the  i—mti 
of  the  contract,  and  the  obligation  was  alill  iacBB- 
bent  upon  the  defendants  to  accept  the  whole  of  the 
residue.  The  rule  must  therefore  be  disrhargad. 
__       Rule  diteiarted. 

Salurdag,  June  7. 

Be  AM  AWAKD   BETWEEN   TBE  GsXaT  WeSEBSIC 
BaiLWAT   COIIPANT,    ArPELLAKTS,    AND     TBS 

Imbabitamts  or  Tllebukst,  Bssponoxkts. 
Poor-rate— JUulway;  Sating  qf—Brauci  Hum 
Deduelione. 

At  the  Quarter  Sessions  for  the  county  of  Berks, 
holden  on  the  3rd  of  April,  1S40.  an  order,  sobae- 
quently  made  a  rule  of  this  Court,  was  made,  vheae- 
by  a  rate  or  assessment  for  tbe  rdief  of  the  poor  ot 
the  parish  of  "rilehurst,  and  fifty-two  other  ssifn 
ment*  for  the  relief  of  the  poor  in  fifty-two  oAcr 
ptTi*''"^,  were  respectively  confirmed  on  appeal  anb* 
ject  to  the  opinion  of  this  Conrt  on  an  aioid  in  the 
nature  of  a  special  case.    The  moterialpait  of  tk* 
award  was  as  follows :— The  Great  Weston  Sailwsy 
Company  are  assessed  to  the  relief  of  tbe  poor  of  tbe 
parisnof  Tilehurst  by  a  certain  rate  made  the  20& 
day  of  April,  1849,  in  respect  of  land  occapiedl^ 
them  as  a  portion  of  the  line  of  tbe  said  lailvay, 
bong   part    of    a   branch   of    the    aaid    ailway 
fiom  Beading  to  Hungerford,  caEed  "The  Bob 
and  Hants  R^way."     The  'Beading.    NewbsDT, 
and    Hungerford    branch    of  the  Great  WeataB 
Bailway   is   25i   miles    in   leng&.      It  was  odgi- 
nally  projected   by    certain    persons    inoorpaiMed 
Qttder  Stat.  8  &  9  Vict,  c  40.  by  the  name  of  "Tbe 
Berks  and  HanU  BaUway  Company."    Tbe  48«i 
section  of  the  last-mentiooed  statute  enabled  tte 
Great  Western  Bailway  Company  to  pnrcfaaae  tbe 
said  undertaking.    By  virtue  of  the  above  proviaicns 
the  Great  Western  Bailway  Company  became  the 
proprietors  of  the  said  Berks  and  Hants  Bailmi^ 
and  tboeupon  by  a  subsequent  Ac^  9  Vict  e.li,tt 
was  enacted  that  ue  same  abould  become  theocefinUi 
part  of  the  Great  Western  Bailway.   Hie  Berka  and 
Hants  BaUway  was  constrncted  at  the  costs  ef  ihe 
appellants,  and  on  its  completion  in  the  year  1848  was 
opened  for  traffic  as  a  branch  of  the  Gnmt  WaatBOi 
Bailway,  and  has  been,  ever  Boce  its  completicw, 
worked  by  the  appellants  as  part  of  the  entire  i«il- 
way  known  by  the  name  of  the  Great  Weabeni  ail- 
way,  bat  a  certain  number  of  engines  and  caxriavM 
are  appropriated  to   it,  and  a  certain  number  of 
officers  and   servants  are  employed  exdanveif  on 
that  branch.    No  separate  acooonts  of  receipts  and 
expenditure  in  respect  of  the  brancji  is  ke^  by  jtbe 
appellants,  but  such  receipts  and  expewBtan  jaae 
indnded  in   the  general   half-yeariy   reveooe  ae> 
counts  laid  before  the  proprietors,  and  no  sepsaate 
annual    account   in    abstract   shewing    tbe    total 
receipts  and  expenditure  in  respect  m  die  brasick 
is    prepared    by    the   appellaoU,    so    as    to    be 
furnished    to   the  overseers  of    the  poor  of    tiae 
several  parishes   through   whidi   the  said  fasasdi 
passes    in    conformity    with     the     ptovisiaBS     of 
statute  8  &  9  Vict,  c  20.    Thn  branch  Una  coold 
be  worked  (as  originally  intended  to  be)  as  a  14*7 
rate  railway  ander  independent  management,    Ufc 
this  would  require  a  larger  movable  stock,  and  • 
greater  expenditure  than  the  company  aow  artnally 
employ  or  hertow  on  it.    Tbe  actoiil  expenses  of  tM 
company  are  not  in  tiie  proportion  of  the  actaal 
gross  receipts,  either  oa  the  branch  or  througkoat 
the  entire  railway,  nor  are  either  such  gross  1 
or  such  expen*es  at  one  uniform   rate  per  1 
Tbe  profits  of  the  company  are  wholly  denvtd  I 
the  carriage  of  passengers  and  goods,  and  D 
but  the  company's  engines  and  carriages  nn 
tbe  line.     The  respondents  computed   the  n 
able  value  of  such  portion  of  the   said   lulway 
as  follows :— They  estimated  the  rent  at  whick  tliie 
entire  Great  Western  Railway  trunks  and  brsncly^ 
with  its  appurtenances,   including   stations,  whacb 
might  reasonably  be  expected  to  let  from  year  t» 
year,  free  of  all  usual  tenants'  rates  and  taxes,  and 
tithe  commutation  rent-charge,  and  deducted  thstre- 
from  tbe  prob^le  average  annual  costs  of  repaint  , 
insurance,  and  other  expenses  necessary  to  maiatai&' 
tbe  said  railway  in  a  state  to  commaiid  such  raoC 
and  such  rent  for  the  purpose  of  the  present  nmaxi 
is  to  be  taken  to  be  such  portion  of  tbe  net  ananal 
profits  of  the  company,  after  making  all  proper  ds- 
dnctions  in  respect  of  tenants'  profita,  including  tbe 
profit  of  trade,  as  a  tenaat  from  year  to  yea*  ausiit 
be  reasonably  expected  to  give  for  the  light  to 
occupy  mch  railway  as  a  carrier.     The  mode  in 
wbidi  such  estimated  rental  was  cakaiated  is  aa 
follows:— Tbe  respondeats  ascertained  tbe  actual 
annual   woeipis    of   tlie   company,    occupying   ae 
carriers  the  aotire  Great  Western  lUilw^,  ks^ 
and  branches,  from  tbe  caRiage  of  paas^Dgeaaad 
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Koods  over  the  said  railway  between  the  lit  Jaamtj, 
1849,  and  the  30th  December  in  the  Mine  ye»r. 
From  thia  they  deducted  the  actual  annnal  expendi- 
tiBE  ot  the  company  during  the  same  period,  under 
the  following  heads :— I,  maintenance  of  the  way, 
stations,     and     works ;     2,     locomotive    account ; 
«iigiiMmen  and  firemen,  waste,  oil,  tallow,  and  fire- 
wood, labonrers  and  cleanen,  cost  of  saperiotend- 
entie,  including  derks,  firemen,  and  office  char)^, 
repairs  of  engtnee  and  tenders,  comprising  wages, 
materials,    &c.   &c.   coke  and  coal  consumed  by 
locomotiTe  engines,  rates,  taxes,  lighting  aad  gas, 
rapairs  of  buildings,  turn-tables,  &c. ;   3,  carrying 
aoeonnt,  comprising  the  expenses  of  guards,  police, 
and    inspectors,    porters'    clothing,    carriage   and 
waggon  repairs,  stores,  consumed  stores,  dnbnrse- 
zdants,  lighting  and  gas  at   stations;   4,  general 
cbai<ges,  including  snperintendence  and  clerks,  sta- 
tionery accoont,  disbursements,  and  tickets,  sundry 
office  expenses,  advertising,  postage,  &c.  travelling 
expenses,   &e.   loss   on   light   gold,   law  ciiarga*, 
medical   expenses;    5,    disbursements   for   repairs 
aad  alterations  of  stations  and  insurance ;  6,  com- 
PMUation  for   accidents,  retnms,  and  allowances; 
7,    gOTemment    duties    on    gross   receipts  fron 
passengers;  8,  rates  and  tKxes;   9,  general  offices 
liar  direction,    salaries,    and  office  expense! ;    10, 
law-stationer's  accounts  for  copying.    The  above 
iltdnetions    comprise    the    actual    annoal    trade 
ex]ienditure  of  the  company,  and  also  their  actual 
aimiial  expenditure  from  the  1st  of  January,  1849, 
to  the   30th  of  December  following,  nec^sary  to 
maintain  the  railway   and   its   appurtenances,    in 
complete  repair,  and  the   moveable   stock   of  the 
cOtnpaBT,  incioding  engines,  tenders,  and  carriages 
ot  all  descriptiona  in  .  effisetive  wt>rking  order   and 
condition.     The   difference   between    the    actual 
viunial  receipts  of  the  company,  and  sndi  dednc- 
tions,  the   respondents   considered  to  be   the  net 
amnial  profits  of  the  company  as  such  ooeapiers  of 
tba  entn«  railway.    They  then  aaromed  ao  amount 
of  capital  invested  in  the  entire  tnovoable  stock  em- 
ployed in  the  trade,  which  for  the  purpose  of  the 
prMont  rate  is  to  he  taken  to  be  correct,  and  de- 
ducted from  such  net  annual  valoe  a  per  eentago  on 
snch  capital  in  respect  of  Interest  and  tenants'  pro- 
fits, inclnding   the  profits  of  trade,  whieb  for  the 
impose  of  this  rate  is  to  be  taken  as  the  proper 
per  centage  in  that  behalf.    The  residoe  tbey  con- 
sidefed  to  represent   the  net  anntial   vahie  of  the 
entire  Great  western  RaiiwBy,  trunk  and  branches, 
witb   its   appurtenances,    including   the    stations, 
iritfaili  the   meaning   of  the  Parochial  Assesanent 
Act.    They  further  deducted  the  annnal  value  of  the 
etatiens,  which  are  rated  apart. from  the  line  of  rail- 
way.    Having  thns  ascertained  the  rateable  value 
of  the  whole  reSway,  minus  .the   stations,    they 
aseertained  the  gross  actual  annual  receipts  of  the 
ocMnpany  in  respect  of  each  mile,  and  portion  of  a 
mOo  of  railway  in  their  parish,  and  they  assessed 
ibfe  appellants  in  respect  of  the  said  two  miles  and  a 
hdf  or  railway  in  their  parish  in  the  ratio  wbidi 
Meh  annual  receipts   bore  to  the  gross  actual  an- 
noal receipts  of  the  company  in  respect  of  the 
entbe  Great  Western  Railway,  trunk  and  branches, 
the  rateable  value  of  a  mile  of  railway  in  the  re- 
spondent parish  being  calculated  in  the  some  pra- 
poMon  to  the  rateable  value  of  the  whole  line 
of  railway,  exchisive  of  the  stations,  as  the  gross 
actual  annual  receipts  in  respect  of  snch  mile  bore 
to  the  total  of  such  actual  annual  receipts  of  the 
company.    Tie  a))pellants  contended,  that  assmaing 
the  rateable  value  of  the  whole  railway  to  be  the 
right  basis  of  the  rate  in  each  parish,  and  thatsuoh 
nSsable  value  had  been  correct  asuwiaiaud  by 
the  respondents,  it  ought  to  be  distribnted  along  the 
liM,  and  apportioned  on  each  part  of  it  in  the  ratio 
of  Ae  net  earnings  or  net  profits  aoeroiog  to  tiw 
appeflsnts  in  respect  of  that  part,  and  not  in  the 
laoo  of  the  gross  receipts,  and  for  the  porpoee  of 
snppIyinE  to  the  Court  of  Quarter  Sessions  the  means 
01  amending  the  rate,  they  estimated  the  rateable 
vdne  in  the  followmg  manner :  —  They  took  the 
gross  receipts  per  mile  per  annum  in  the  respond- 
ents' parish,  exactly  as  the  respondents  had  done, 
and  tihey  deducted  from  these  the  actual  expenses 
ot  each  mile  aseertained  or  estimated.    In  order 
to  do  this,   they  ascertained  the   actual    expenses 
incurred  on  the  branch  alone,  and  where  those  ex- 
penaes  were  common  to    the  entire  branch,  they 
divided  snch  expenses  by  the  number  of  mile*  in 
tbe'  branch,  and  tbey  considered  the  result  to  be 
thft"  expense  of  each  mile  in  the  branch.    A  small 
portion  of  the  general  expenses  of  the  entile  railway. 
Mini;  those   of  central   sapeirlntendence,  printing, 
and  adverflsing,  were  apportiened  en  tbe  faraaeb  in 
tb*  ration  of  the  business  or  traBe  upon  it,  and 
sneh  portion  was  then  sub-divided  as  before  on  the 
ndeage  principle.    The  following  are  the  expenses 
anAudnetiODS  estimated  as  above,  and  claimed  by 
tba  appellants': — 1,  malateaanas  of  way,  incioding 
aetaal  anuoal  renoits  of  way^  n^s,  fences,  &o.  at 
par  mile;  2,  uaiaiis  of  sarraata,  police,   &c.   on 
tii»Vrsiaeh  per  mile;  3,  Hghtlng  and  oAos  ex- 
K«n  the  bnMefa,  aad  shai*  (a|ipMtioiMd  as 


above)  of  general  expenses  of  central  superin- 
tendence, printing,  and  advertising  per  mUe;  4, 
annual  repair  of  carriages  used  on  the  branch  par 
mile )  5,  actual  cost  of  running  engines  on  the 
branch  per  mile;  6,  tatae  and  taxes;  7,  Goverament 
duty ;  8,  annual  rateable  value  of  stations  on  the 
brandi  only  at  per  mile;  8,  estimated  sum  per 
mile  per  annum  for  renewal  and  reproduction  of 
rails  and  framework  of  the  branch  railwsy  over 
and  above  the  actual  cost  of  maintenaace  of  way 
and  aannol  repairs  specified  above.  No.  1;  10, 
estimated  sum  per  mile  for  renewal  and  repro- 
duction of  moveable  stock  employed  on  the  said 
branch  over  and  above  the  annnal  npaira  specified 
above;  articles  9  and  10  aro  not  amiaal  expenses 
actually  inouned  and  paid,  but  the  estimated  an- 
nual sums  oonsiderad  sufficient  to  form  a  fund  for 
the  complete  renewal  and  reproduction  when  need- 
ful of  the  rails  and  timber  from  work,  and  also  of 
the  en^as  and  carriages  called  in  the  above  list  of 
deductions  "moveable  stock."  Tbe  appellants  do 
not  now  specifically  appropriate  any  |Wt  of  their 
reveotie  to  form  a  distinct  fund  for  either  of  these 
purposes,  but  they  rstaia  oat  of  it  enough  to  form 
a  reserved  fimd  for  all  contingencies  of  whatever 
kind.  Since  the  opening  of  the  railway  a  large 
sum  was  applied  to  the  renewal  of  a  part  of  the 
railwajr  which  had  been  worn  out,  and  the  expense 
waa  pud  out  of  the  capital  and  not  of  revenue.  It 
wore  out  in  a  few  years  becanse  lighter  materials 
had  been  used  than  have  since  been  employed 
throughout  the  railway.  Since  that  time  all  need- 
ful repsira  and  renewals  of  ths  nils,  timber,  uad 
frame  work  have  been  defrayed  year  by  year  as 
they  occurred  from  the  revenue.  With  respect  to 
the  moveable  stock  a  large  fund  was  originally  ap- 
impriated  to  the  renewal,  but  such  fund  has  been 
since  considered  unnecessary,  and  the  expenses  of 
reparation  and  renewal  have  been  paid  out  of  the 
annnal  revenue,  and  tliis  has  hitherto  been  found 
sufficient  to  keep  it  in  an  efficient  state,  but  not  to 
maintain  it  in  a  state  to  sell  for  its  oost  price  if 
valnsd.  Tbe  aMrallants  daimed  farther  to  deduct 
an  annaal  sum  for  iatersst  on  capital  and  tenants' 
profit,  indudiuf  those  of  trade,  being  a  per  oentafa 
on  the  capital  actually  and  neoessarily  invested  in 
the  moveable  stodc  employed  in  the  biiurofa  railway. 
This  also  tfasy  proposed  to  distribute  like  other  de- 
ductions by  a  mileage  praportioa  over  the  branch. 
Asaomiag  the  abovs  deductions  to  be  properly  allow- 
able in  pofait  of  low,  tbey  peatly  exceed  the  receipts, 
and  the  braneh  railway  is  not  in  itself  profitoblei 
nor  would  tbe  oocopation  of  it  alone  by  any  tenant 
be  a  benefioial  one,  and  ttte  aame  would  be  the  re- 
sult even  if  artides  9  and  10  be  disallowed  and 
omittad,  but  it  is  profitable  to  the  company,  as  pro- 
prieton  of  tbe  entire  Gr^t  Westam  Railway,  by 
reason  of  the  incrsaaed  traffic  brought  on  the  main 
line,  and  the  iocraaaad  icoupts  upon  that  line 
between  London  and  the  wiistiiu  termini  of  it. 
If  the  Coart  shall  be  of  opinion  that  tbe  principle 
upon  which  the  assessment  hss  besa  made  aad 
apportioned  by  the  respondents  is  oorraot,  and 
that  M  proper  deductions  and  allowaaces  have 
been  made  in  compatiag  the  same,  than  we  find 
that  tba  said  assessment  should  stand  at  its 
presMit  amount,  that  is  to  any,  at  the  rateable 
valoe  of  300/.  per  mile,  exdusive  of  stations. 
If  the  Court  shall  be  of  opinioa  that  besides 
the  dedactions  allowed  by  tho  reapondents  in  cal- 
culating the  rateMile  value  of  tbe  s«d  wlway,  the 
eoBspany  are  entitlad  to  my  fdrtber  dedactions  in 
respect  of  any  estimated  sum  for  the  rsnewal  and 
leprodnotion  of  permanent  way,  being  No.  9  in  the 
last-msntisaed  list  of  deductions,  or  to  any  par 
centase  on  ths  eatintated  amomit  of  capital  in- 
vested in  moveable  stock  employad  intho  ooapaoy's 
trade,  fom  a  fond  for  tbe  renewal  and  reprodne- 
tion  of  snch  stock  in  addition  to  their  actual  annaal 
expenctitun  in  its  repair  and  maintenance,  being 
No^  10  in  tin  last-meotiened  list,  then  tba  assess- 
ment ought  to  be  rcduoed  accordingly  from  ^e 
rateable  value  of  SOW.  per  mile  to  that  of  254<.  per 
mile.  If  the  Court  shall  be  of  opinion  that  tbe 
prindpla  on  which  tbe  said  assessment  is  made  is 
not  correct,  bat  that  tbe  principle  on  which  the 
appdlants  contend  that  the  rata  ought  to  have 
been  made  is  oonaot,  subject  to  ths  same  question 
as  to  the  two  renewal  funds  as  above,  then  we  find, 
award,  and  direct  that  the  rateable  value  of  tiie 
railway  he  taken  at  301.  per  mile,  exdasive  of  sta- 
tions, and  the  assessment  be  redaead  aceoidiAgly, 
and  that  tbe  dlffereaee  bebwsea  the  same  and  tbe 
present  rate  be  refunded,  and  in  the  meantiMet  and 
subject  to  the  Opiniaa  of  the  Court  upon  tbtf 
above  state  of  facts,  we  direst  tltat  the  present 
rata  stand. 

Jfoy  31  and  Jmu  i.-'WhoMe^.  Q.  C,  PeuMek, 
Q.C.  and  Brot,  for  ths  pariah  of  Tilehorst. 
Sir  P.  KtUv,  Q.C.  and  Satirit,  ccAtr^ 
Lord  Campsbu.,  C.J.— We  do  aet  propeso  to 
give  iadgaant'in  this  ease  durii^  tbe  prsssnt  Term, 
and  before  the  nstt  Term  wa  hope  that  Parliaiaeot 
willkase  kitarposed soaato raliova as troatthe bs- 
ceatlt]|i«f«i»intjad«a*D»«tay.   Tfa»«&7Wlli.4, 


I  c.  96,  enacts  that  a  rate  shall  be  assessed  "  upon  an 
1  estimate  of  the  net  annual  value  of  the  several 
I  hereditaments  rated  thereunto,  that  is  to  say,  of  tha'~ 
rent  at  which  the  same  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  from  all  usual 
tenants'  rates  and  taxes,  and  tithe  commutation 
rentcharge."  This  statutory  rule  was  easily  ap- 
plicable to  all  the  property  which  the  Legislature 
bad  in  its  contemplation  when  the  rule  was  stated, 
hot  it  is  not  applicable  to  a  railway  extending 
many  miles  through  different  parishes  and  counties, 
having  a  trunk  line  and  various  branches,  the 
traffic  throagh  which  varies  in  all  its  parts,  and 
the  expanses  are  different  in  different  parte,  and  hi 
some  parts  bear  no  relative  proportion  to  the  earn- 
ings. We  are  required  to  determine  bow  a  rate 
should  be  assessed  in  a  -parish  without  any  station 
existing  in  that  paridi,  tbe  tnffio  being  small,  the 
outgoings  large,  large  from  the  nature  of  the  place 
passed  through,  and  we  are  directed  to  consider  the' 
rentforwhich  this  section  of  the  railway  might  reason- 
ably be  expected  to  let,  "  free  from  the  usual  tenanf » 
rates  and  taxes,  and  to  the  commutation  rentdiarMj" 
and  the  only  guid«  for  us  as  to  the  deductions  we  hate 
to  make  is  the  annual  cost  of  repain  and  insoranoe, 
without  any  intimation  as  to  the  traffic  or  of  the  costs 
of  the  means  of  carrying  on  the  expense  of  tunaols 
and  embankments,  and  standing  engines  ennloyad 
exclusively  witbin  tbe  parish,  or  of  locomotm  en- 
gines on  the  whole  lins,  or  any  knowledge  of  the 
general  expenses  of  the  directors,  stations,  and  po- 
lice, and  the  management  of  the  whole  concern.  If 
we  settle  tbe  rata  without  information  on  all 
these  consideratioos,  we  shall  do  ao  as  legislators 
rather  than  as  judges,  and  we  shall  be  maldag 
rather  than  expooaduig  tbe  law.  At  all  events,  wc^ 
must  proceed  on  the  absurd  supposition,  that  we  can 
tell  the  rental  at  which  a  person  would  take  on  rent 
this  portion  of  the  railway  passing  through  a  single, 
parisn,  and  while  we  have  not  the  means  to  mura' 
snob  dednctions  as  would  enable  us  at  all  to  know 
bow  it  would  be  likely  to  let  to  a  tenant  ttom  yeaf 
to  year.  Without  some  alterations  of  tbe  law,  wO' 
foresee  that  if  we  should  give  judgment  (which  m- 
tasf  be  obliged  to  do  according  to  the  best  of  out 
abiiity),  it  will  occasion  much  trouble,  litigatlOtt, 
and  expense,  and  most  still  raise  questions  betweMi' 
parishes  and  railway  companies.  In  this  case  itself 
three  appeids  have  been  consolidated,  which  might 
all  have  been  argued  sepsrately;  and  we  feel  that 
there  is  no  decision  we  could  now  pronontice  thafr 
would  put  an  end  to  possible  litigation  and  endless' 
disputes.  We  do  not  say  what  will  be  doae  by 
Parliament,  but  we  make  no  doubt  that  a  rule  might 
be  laid  down  as  to  the  rating  of  this  novel  and  im- ' 
portant  species  of  property,  both  simple  and  equit- 
able, which  would  prevent  all  litigation  on  the' 
subject.  Under  these  circumstances  we  shall  reserve' 
our  judgment  for  the  present. 

Judgment  pottpotied. 

Taetiay,  June  W. 

Masscv  r.  GooDALi. 

Lendhtrd  and  tenant— A  jretment  not  to  tell  $tram 

predttctd  OH  the  fttrm-~Brtaeh. 
In  a  dnUarrtlion  ip  a  landlord  for  iremeh-of  «  eon. 

tract  iy  a  ttaantnot  to  ttll  itraw  prmtuetd  o»- 

the  firm,  it  ii  not  nsesMory  to  avef  that  ikf 

breaeh  ocetattd  dmiing  tk»  conHntumM  <jf  the' 

tenancft  Brit,  J.  dissendelfte. 

Anamptit,  on  a  promise  to  pay  penalties  upon  the 
brsacb  otF  an  agreement.  The  deelsration  alleged 
that  the  defendant  became  tenant  to  tbe  pMntilf  of 
a  farm  from  year  to  year,  uponthefollowing  amongst ' 
other  stipulations,  vix.  that  the  defendant  should  not- 
sell  hay,  straw,  &c.  grown  or  produced  on  the  form 
during  the  tenaacy,  without  the  written  licence  and 
conaent  of  ths  idaiatiff'.  Breach,  that  the  defendant 
4id  sell  hay,  straw,  ttm  .grown  on  the  farm  during 
tbe  last  year  of  the  tennicy,  without  tbe  written ' 
license  of  the  plaintifT. 

P/ea.— That  the  defendant  did  net,  iwing  tkt- 
continuance  of  the  tmaney,  sell,  &o. 

Denmrrer  thereto. 

Bttgley  appeared  in  support  of  the  demurrer;  but 
tbe  Court  colled  upon 

Cowling,  contra. — ^The  plea  is  good,  and  the  de* 
cloration  Md.  The  declaration  ought  to  have  averred 
that  the  breach  of  agreement  vras  during  the  ttnaaeg. 
That  is  not  expressed  in  the  contract,  but  it  ia  im- 
plisd  by  law.  This  ia  an  agreement  on  an  executed- 
consideration;  and  as  no  request  Is  atenred  in  the' 
dedarathin,  the  only  eftctnai  piomiaemnstbe  thaf*- 
impiied  by  law;  and  tbe  defendant  ia  only  UabMr  to- 
penEdticB  for  selling  dnring  the  term. 

Lord  CAMFBBLb,  C.  J.— 1  think  that  tbe  nIaSMM' 
ia  emMed  to  oar  jaifiMrii.    Tbe  declaration  setS- 
oot  a  positive  unqualified  Undertaking  not  to  sell  t 
and  I  think  that  the  breaeh  is  well  assigned,  because 
it  is  witlun  both  the  terms  and  tbe  meaning  of'  that- 
andertaking.    If  the  mdartddng  was  limited  to  ik& 
contiBnanoe  of  tbe  tenancy,  then  the  tenant  laigllC'' 
koasd  up  the  prodace   of'  the-  farm  during'  the" 
team,  and  the  day  after  it  exataed,  sell  itfOifWltiUnN- 
>«li^^platy  of  any  braeah  ot-hia  mpmrntm. 
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qUUMft  BENCH. 


mXMiet   UCNCH. 


QUEEN'S    BENCH. 


Pattbson,  J.  ooncaned. 

Ebl>,  J. — I  pat  a  different  conttnietion  upon  thii 
oontimct.  It  aeems  to  me  that  it  ia  entered  into  upon 
ooniidention  of  the  relatioDihip  of  hudlord  and 
toiant,  and  that  tiiat  considention  perradee  aU  ita 
■t^oUtions.  Is  the  tenant  bound  to  leave  all  hii 
produce  to  the  landlord  gratis  ?  On  the  contrary,  I 
think  that  as  soon  as  the  term  expires,  unless  there 
is  soma  arrangement  about  it,  the  produce  becomes 
.  absolutely  his  own,  and  he  may  sell  or  dispose  of  it 
as  he  pleases.  The  other  construction  would  sub- 
ject the  tenant  to  a  penalty  for  selling  the  produce, 
although  the  tenancy  had  been  determined  by  his 
purtjbasing  the  &rm  in  fee-simple,  and  becoming  the 
abtointe  owner  of  the  land  as  well  as  the  produce. 
Judgment  for  Ike  platnlif. 

Weineeday,  Jiau  11. 

Rig.  v.  Uaslam. 

Poor-rate — Chemcal  leorit — Value  inereaeed  by 

me  Iff  leaden  ehamten. 
Tie  value  of  certain  btuldmge  need  at  chemieal 
worte,  to  let,  wat  inereated  by  the  use  qf  certain 
leaden  chamber*  or  large  veneli  of  tkeel  lead, 
vhich  reeled  upon  tand,  ineloeed  wilMnfounda- 
(ton  leallt  0/°  ttrong  matonry,  and  vhich  vere 
eneompatied  bj/  a  wooden  framework,  tupported 
iylhefotmdatumwatli.  Pipei for  comeyiny  gate* 
into  crndfrom  the  chamber*  connected  them  with 
htildingt  wUch  were  part  cf  the  freehold ;  but 
thote  pipe*  could  be  removed  without  injury  to 
the  freehold :  and  if  tufficieni  force  were  uted 
the  chamber*  themtelve*  mi%ht  be  lifted  front 
the  *oil  without  Replacing  any  part  <tf  th/*  fre^ 
Hold:  i 

Held,  that  the  inereated  value  given  to  the  wofk 
by  the  u*e  of  thete  chamber*  wat  properly  in- 
cluded in  the  rate. 

The  Sessions  bad  on  appeal  confirmed  a  poor-rate, 
by  which  the  occupiers  of  certain  chemi(»l  worlcs, 
luid,  tenements,  erections,  and  buildings  mentioned 
were  assessed  in  the  sum  of  227/.  subject  to  be  re- 
duced to  the  sum  of  162i.  if  they  ought  not  to  be 
assessed  in  respect  of  the  chambers  hereinafter  men- 
tioned. The  said  chambers  are  constructed  in  man- 
ner following  :— The  said  chambers  are  pUced  upon 
(he  land  in  the  open  air,  and  are  not  in  any  way 
inclosed  in  or  covered  by  any  building  or  erection. 
The  chambers  occupy  large  spaces  of  ground.  Their 
respective  lengths  vary  from  forty  feet  to  sixty 
fwt;  e*^  of  th«n  is  thirteen  feet  high,  ana 
uie  average  width  of  each  is  about  thirteen 
feet.  Each  of  such  chambers  is  a  very  large  vessel 
of  sheet  lead  weighing  several  tons,  and  is  composed 
of  two  parts;  the  lower  part  is  a  dish  about  twelve 
inches  deep,  in  whidi  the  add  is  deposited,  and  the 
upper  part  shuts  down  on  the  lower  and  receives 
t^  vapour.  The  mode  of  erecting  such  cham- 
bras  is  as  follows:  in  some  instances  the  soil 
has.  been  excavated  for  the  purpose  of  erecting 
foundation-walls  of  strong  masonry ;  in  others  these 
walls  stand  upon  the  natural  level  of  the  ground. 
The  walls  are  built  in  the  shape  of  an  oblong,  and 
the  inside  is  filled  with  sand  and  other  materials  to 
s  level  with  the  top  of  the  walls.  The  chamber 
rests  on  the  sand ;  a  sill,  composed  of  four  strong 
'  bouns  of  wood,  runs  along  the  top  of  the  wall,  on 
which  is  fixed  a  fiiBme-work  of  wood,  which  encom- 
passes the  chamber,  and  is  used  for  its  support  The 
chamber  is  attached  to  the  frame-work  by  leaden 
riv^  In  some  of  the  more  ancient  chambers  the 
sill  is  placed  on  mortar,  which  has  been  spr«ul  on 
the  top  of  the  walls  for  the  purpose  of  preserving 
the  level ;  but  in  some  more  modem  instances  the 
Ipl  rests  00  the  top  of  the  walls  without  the  assist- 
ance or  aid  of  mortar,  or  any  other  such  substance. 
At  each  end  of  the  chamber  there  is  a  pipe  for  the 
purpose  of  conveying  the  nses  and  vapours  into 
uid  out  of  the  cbamDers.  Both  pipes  are  at  their 
exbemities  fixed  into  buildings,  which  are  part  of 
the  freehold ;  but  the  pipe  wUdi  conveys  the  gas 
and  vapour  into  the  chamber  enters  the  chamber,  in 
the  following  manner:— A  circular  hole  is  cut  into 
the  chamber,  through  which  the  pipe  is  inserted,  and 
the  lead  of  (die  ch«nber  is  beaten  round  the  pipe. 
The  whole  is  rendered  vapour-tight  by  means  of  a 
luting  of  white  lead  and   other  materials.     The 

Stpe,  which  conveys  the  vapour  from  the  chamber, 
I  futened  to  the  chamber  m  the  'same  manner,  and 
eonsiats  of  several  short  pieces  of  pipe,  which  slide 
into  each  other  like  the  joints  of  a  telescope,  and 
are  r«idered  vapour-tight  by  means  of  luting.  It 
is  necessary,  in  the  process  of  manuftcture,  to  con- 
vey ite^m  into  the  chamber,  and  it  is  conveyed  from 
the  boiler  by  means  of  a  pipe,  which  is  attached  to 
the  frame-work  before  mentioned,  by  leaden  rivets. 
The  boiler  is  aflSxad  to  the  freehold,  and  the  pipe  at 
that  exteemity  is  affixed  to  the  boUsr.  That  pipe 
tiller  be  removed  at  pleasure,  without  injury  to  the 
freehold,  by  unfastening  the  rivets  which  attach  it 
to  framework,  and  the  pipes  conveying  the  gases  into 
and  from  the  chambers  may  also  be  removed  at 
pleasure  and  without  injuring  tb»  freehold,  by  with- 
drawing tlie  pieces  of  which  the  pipes  are  composed. 
When  theee  pipes  are  so  withdrawn,  the  chamber 


rests  on  the  ground  by  iti  mere  weight,  and  if  (of- 
fident  force  were  used,  might  be  lifted  from  the  soil, 
without  displadng  any  put  of  tlie  freehold.  Tlie 
chambers  are  attached  in  manner  beibre  mentioned 
to  the  freehold,  but  are  not  affixed  thereto,  it  was 
proved  that  personal  property  was  not  rated  in  the 
said  township  to  the  relief  of  the  poor.  Upon  the 
above  {sets  the  Court  found  that  toe  said  chambers 
were  attached  in  manner  before  mentioned  to  the 
freehold,  but  were  not  affixed  thereto,  and  the  Court 
confirmed  the  rate,  subject  to  the  opinion  o!  the 
Court  of  Q.  B.  The  questions  for  the  opinion  of  the 
Court  are,  first,  whether  on  the  before-mentioned 
statement  of  the  building  and  annexation,  the  said 
chambers  are  afl&xed  to  the  freehold  r  Secondly, 
whether,  if  the  said  chambers  are  not,  under  said 
drcumsUnces  of  building  and  annexation,  afllxed  to 
the  freehold,  the  land  and  buildings  are  liable  to  be 
rated  at  a  greater  amount,  by  reason  of  the  use  of 
those  chambers  on  the  land  ?  If  the  Court  shall  be 
of  opinion  in  the  alBrmative  of  other  of  &o  ri>ove 
questions,  then  the  rate  is  to  be  confirmed ;  but  if 
me  Court  shall  be  of  a  contrary  opinion  on  both  of 
the  above  questions,  tiien  tha  rateable  value  is  to  be 
reduced  as  above. 

Saturday,  if  ay  31 . — Hall,  in  rapport  of  the  order 
of  Sessions. 

Cowling,  contrit. 

Cases  dted:—R.  v.  81.  Niehohu,  Oloueteter, 
1  T.  R.  723,  n.  ,•  «.  t.  Hogg.  1  T.  E.  721 ;  B.  v. 
Birmingham  and  Sli^ord*hir*  Gat  Conmanu,  6  Ad. 
&  E.  634 ;  R.  V.  Gue*t,  7  Ad.  «c  EU.  951 ;  R.  v. 
Southampton  Dock  Company,  20  L.  J.  H.  C.  155. 

Cur.  ad».  mil. 
JUSGUSKT. 

Fatteson,  J.  now  delivered  the  judgment  of  the 
Court. — ^This  ease  was  argued  on  Satiuday  last  in 
the  absence  of  my  lord,  before  myself,  my  lm>tber 
Coleridge  and  my  brother  Erie.  We  are  all  of  opi- 
nion that  it  is  unneceamry  in  this  case  to  determine 
whether  the  chambers  erected  in  the  appellant's 
premises  are  or  are  not  annexed  to  tihe  neehoM, 
which  is  rather  a  question  of  fiu^  for  the  Court  of 
Sessions  to  find  tfawi  for  us  to  decide,  because  we 
are  of  opinion,  according  to  the  prindple  laid  down 
in  the  various  case*  on  wis  subject,  that  the  rateable 
value  is  undoubtedly  incressed  by  the  use  of  those 
chambers.  In  the  case  of  Rex  v.  7%e  Proprietor* 
of  the  Liverpool  Exchange,  1  Ad.  &  E.  474,  the 
Court,  afier  dting  various  previous  dedaions,  said, 
these  cases  establish  the  prindple  that  die  advanta^ 
attendant  upon  a  building,  either  in  respect  of  ita 
situation  or  the  mode  of  its  occupation,  are  to  be 
taken  into  account  in  estimating  its  ratable  value, 
wherever  those  advantages  would  enable  the  owner 
of  the  building  to  let  it  at  a  higher  rent  than  it 
would  otherwise  fetch.  Again,  in  Rex  v.  Guett,  7 
Ad.  &  E.  956,  the  same  Court  held  the  prindple  to 
be  that  real  property  ought  to  be  rated  according  to 
its  mercantile  value  as  combined  with  the  machinery 
employed  in  it,  without  considering  whether  the  ma- 
chinery is  real  or  personal  property,  so  aa  to  be 
liable  to  diatreas  or  sdzure  under  a  fi.  fa.  and 
whether  it  would  descend  to  the  heirs  or 
executors,  or  whether,  at  the  expiration  of 
the  lease,  to  the  landloid  or  the  tenant ;  and  the 
Court  referred  to  the  Reg.  r.  The  Birmingham  and 
Stqford  Ga*  Light  Company,  6  Ad.  and  E.  634, 
where  the  same  prindple  was  laid  down.  All  these 
cases  were  before  tiie  Court,  and  recognised  as  well 
established  in  the  case  of  Reg.  v.  The  Southampton 
Dock*  Company,  4  New  Seasions  Cases,  469.  In- 
deed, in  the  argument,  in  the  present  case,  the 
attempt  was  rather  to  shew  that  the  ohambm  did 
not  come  within  the  prindple  so  laid  down,  than  to 
attack  the  prindple  itself;  and  that  the  chambers 
were  rather  to  be  considered  aa  the  moveable  uten- 
sila  and  furniture  in  a  dwelling-houae  than  as  fixtures. 
It  is  plain,  upon  the  facts  stated,  that  they  are  not 
like  iixed  machinery  attached  to  the  buildings  for 
the  purpose  of  being  used  as  such,  but  are  capable 
of  being  removed,  without  injury  to  the  buildings ; 
still  they  are  in  some  sense  attached  to  the  land ; 
nor  can  it  be  denied  that,  '  the  appdlantcan  under- 
let the  premises,  they  would  fetch  a  higher  rent  than 
could  be  obtained  if  the  chambers  were  removed. 
We  are  therefore  of  opinion  that  the  order  of  ses- 
sions must  be  confirmed.  Order  confirmed. 


HoLLowAT  V.  The  Qucbk. 

Indictment — Btoape— Gaoler — Caption — Stat.  4 
Geo.  4,  c.  6*—Stat.  5  fr  6  Vict.  c.  UO— Stat.  II 
ir  12  Vict.  c.  78. 

An  indictment  charged  thai  R.  T.  being  a  pritoner 
in  a  certain  gaol,  wat  endeavouring  to  ^ect  hi* 
eecapt,  and  in  order  thereto  had  procured  a  cer- 
tain key  to  be  made  with  intent  to  effect  hie  eieape 
by  meant  of  the  *aid  key,  and  had  made  certain 
overture*  to  H.  H.  a  turnkey,  to  induce  him  to 
at*i*t,  ifc,  and  that  H.  H.  felonioutly  procured 
and  received  and  look  into  hit  euttody  and  pot- 
tettion  the  laid  key  then  being  fitted  for  opening 
the  lock*  m  the  gaol,  !(c.  with  intent  to  enable 
R.  T.  to  eeeife  from  the  gaol,  and  *o  that  the 


Mid  H.  H.  Jeltmie—i)/  4id  mdttiakli 
M  ottimptiMff  to  ete^ejrem  the  aid  id 
Held,  a  good  iidictment  mgaiMit  H.B.^nit 
4  Geo.  4,  e.  64.  a.  43. /or  the  tuhtmUKjm 
^"aidbiffamamaaiaioufmpriiimeriteltiifk 
to  eteapefroem  priton," 
Semble,  Ma(  <n  tat  imdietment  for  Ot  eiieg 
feloty  laef  tuetUiottad  it  it  mmueiumjbiit 
the  mean*  by  udMcA  th*  perwun  cAarjeii^t 
atiitted  th*  pritoner  immttewifeMt^aafL 
Sinee  th*  »a*iii*0  <if  atat.  i  tr  6  Ftettl^: 
eity^  Covetttrp  i*  iiteorporatedwitkthm 
^  Warwick,   mmd  em  hidittment  ftr  n  ^ 
Mhin  the  eitjf  ia  weU/otmd  h  tjaja 
moned  genereilfy  Ji'oun  tkebodyaflkmii. 
Where  eentenee   Aa*  been  patted  gaa^  ^1 
h^erior  tributuU  upon  «•>  imdietmiil  atm 
good  and  had  eomntt,  upon  awritifeiirlat 
brought,  the  Court  about  hat,  by  rill! t a 
Viet,  e,  78,  *.  ft.  power  to  arrett  hf^ 
uptm  the  had  eommtt,  and  pott  tenttu^i 
modeounte. 

Thia  was  a  writ  of  error  upon  an  indidaasi* 
one  of  the  tumkers  of  tiie  gaol  of  Cmk 
aaaiattng  a  prisoner  In  hia  attempt  to  eso;!  tali 
gaol,  found  and  tried  at  tbe  Quarter  Seniiaiii 
county  of  Warwick,  held  at  CoventiT.  Ikqa 
of  this  iadictmeat  was  in  tiie  Mionfki- 
"  Warwickshire,  to  wit.— At  the  Goml  «■ 
Seasions  of  the  Peace  of  our  lady  the  QanUi 
at  Warwidc,  in  and  for  tlie  said  couatr,  tn  lU 
fai  the  first  week  after  the  28tii  of  DeceBk(i,d(> 
to  say,  on  the  30th  day  of  Deoember,  aiilt 
year  of  Ike  reign  of  oor  sovoeigB  Uf  Tia» 
and  finm  thence  continaed  by  adjsanaas 
holden  at  the  dtr  of  Comtry,  in  aid  fit  *« 
county  of  Warwick,  on  Wednead^r.  »*  K*' 
January,  A.D.  1851,  bofiwe  Wm.  Dii«<J 
&c.  &c.  upon  the  oath  of,  &c  &&  good  aa* 
men  of  the  county  aforeaaid,  then  sad  tham 
and  charged  to  inquire  for  our  aaid  ladr  tWJIK 
for  the  body  of  the  aaid  county,  iti«  f'^l 
manner  and  form  foUowing,tbatislo«f.  natt 
lowed  the  indictment:  buta«aiia»a»o(»Bg* 
and  the  aeoond  ooont  only  is  nownatnl  <«• 
suffident  to  set  oat  that  only.  "AaJttojM** 
present,  that  heretofore,  and  before,  w**"" 
of  the  committing  of  the  offence kewiites" 
count  mentioned,  the  aaid  Hobia  'n^.'V 
prisoner  in  the  SMdgarf.  to  w»t,the»JfWi«? 

the  Queen,  at  Coventry,  in  andfortk**^ 
aion,  in  the  counter  of  Warwidt,  n«l»»*^ 
aaid,  wae  meditating.  projectiBt  •'••rC 
to  procure  and  effect  hia  escape,  *""TJJ 
due  course  of  law,  and  in  oi^~2*i;I«. 
cured  a  certain  key.  b«ng  the  lat<I^Zi 
tioned,  to  be  made  and  oonstnctd «"  j^ 
him  the  a^  Hobin  Thonuwon.  ^J^jZ 
the  aaid  escape  of  the  «M  ^T^-'VJ^J^ 
aaid  key,  and  ah»  had  made  and  «^  ""JT, 
to  the  aaid  Henry  HoUoway,  thenuaw^ 
turnkey  and  having  authority  in  the  f^^^ 

tain  overturea  and  promises  ''°«'^J„ ",.  muB 
said  H.  H.  to  aid  and  aaaist  the  aaid  B.1^ 

from  the  aaid  gaol,  and  so  in  '^^tTo^ 
eudesoouring  to  procure  and  *'""JT_— i 
from  the  said  gatd ;  and  the  jurors  »f'«5*  i3 
that  the  said  H.  H.  not  Mg«>*°«,if  ^iJ* 
behalf,  then  and  there,  to  wit,  00  »^"i 
aforesaid,  and  whilst  R.  T.  was  "O  pn^^VL* 
said,  with  force  and  arms  fokmiooriT  "J^^ 
did  procure  and  receive  and  l»i«  "g  ^^ 
tody  and  possanion  of  him  «'*5'J"^(tis<» 


the  said  gaol ;  and  so  the  !■>«>"  ,»'°^*»i 
that  the  said  H.  H.  with  force  and  »^  "j{|,» 
division  of  the  said  county,  m  Y^YJiid* 
thia  count  mentioned,  felonioutly  *»  "V** 
the  awd  R.  T.  in  attempting  to  «»Pf  "Zi  ,^ 
gaol  against  the  form  of  the  statute,  sc- »»' 
the  peace,  &c."  ..^      __,,i,  gi*. 

The  prisoner  was  found  gaJ«y£J^^  rf' 
tence  was  passed  upon  him  If""*"!!--.!  m  ^ 
errer  was^wlght   upon  the  juapn«"  * 

nounced.  .  ,  m^itiHi 

i%od,fortheplamtiir,menor.--i»%^«t» 

cannot  bo  sustained  either  undo- m^YTw,** 
or  Stat.  4  Geo.  4,  c.  64.  Stsfc  *^-%%»0l 
enacts,  "  that  if  any  penon  «h»ll  "^l,  ^' ' 
be  conveyed  into  any  prison,  any  •TZa,  rtj 
other  diagaiae,  or  any  instrument  »  ^  * 
to  fadHtate  the  eacape  of  «"?.  •"Sed  » * 
aame  shall  deliver  or  cause  to  "«  »^  paW*? 
prisoner  in  such  prison,  <"'°"'''iwiJi««*'? 
for  the  use  of  any  auch  pri««^' "S™.  »«  ^ 
or  privity  of  the  keeper  of  ^^.^Ziiit^^ 
peraon  ahaU  be  deemed  to  have  'WJiSlffl'  »7 
or  disguise,  instrument,  or  arB*  i™"  jWf 
and  assist  such  prisoner  to  !f*fr-,neUi"; 
esoyie;  and  if  any  peraon  ahall  byw  ^^  » 
ever,  aid  and  as^  *^  f^  al  f** 
in     attempting    to    cseajie    DO" 
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Quenra  bench. 


QUEEN'S   BENCH. 


COMMON    BENCH. 


"Vary   penon    ao    olboding,    whether    an  eswpe 

>  actually  made  or  not,  shall  be  ^nilt;  of 
lony,"  &c    The  two  parts  of  the  section  most 

>  read  together,  and  the  mode  of  asnsting  an 
tempt  to  escape,  which  is  made  to  be  fUonioos,  is 
i«  delivery  to  a  prisoner  or  to  another  person  for 
iS  use  of  an  instrument  of  escape.  Here  the  person 
lairged  had  delivered  the  supposed  instrument  of 
icape  to  no  one.  But  in  any  interpretation  of  the 
^ct,  tbe  indictment  is  bad  for  not  sufficiently  shew- 
i(  that  Thompson  attempted  to  escapei  or  that  his 
ttempt  was  assisted  by  HoUoway.  None  of  the 
acta  stated  shew  more  than  an  intentio»  to  escape 
ziatinc  in  the  mind  of  Thompson ;  and  an  intention 
a  wideir  dlfierent  from  an  attempt.  One  man  can- 
tot  assist  aoodier  in  his  intentions,  and  therefore 
tioBawy  oonld  not  assist  Thompson  in  "meditating 
T  projecting"  his  escape.  The  charge  of  having 
oaae  "  overtures  and  inomises  "  is  too  vague  to  be 
seated  aa  a  substantive  charge,  and  the  procuring  a 
ey  to  be  made,  of  which  key  possession  was  never 
btained,  does  not  amount  to  an  attempt  to  escape 
y  nmng  the  key.  (2  Hawk.  P.  C.  c.  19.)  Again, 
appMinx  the  indiptment  to  shew  an  attempt  to  es- 
ape  by  Thompson,  it  does  not  shew  any  means  by 
■bJch  HoUoway  assisted  that  attempt.  It  shews 
!•£  HoUoway  aid  an  unlawful  and  improper  thing, 
ad  intended  to  enable  Thompson  to  escape, 
ut  it  does  not  shew  any  connection  between 
■e  actions  of  the  two  persons,  or  even  that 
'oUoway  was  awara  of  what  Thompson  had 
>ne  or  was  doing.  Separate  offences  by  each 
■e    disclosed,  and  not  a  common  design  of  both. 

.  Purther,  if  any  offence  lias  been  committed  by 
te  pUuntiff  in  error,  it  is  not  a  substantive  felony, 
at  the  offence  of  being  accessory  to  an  attempt  by 
lotber  to  commit  a  telony.  Sfndh  an  accessorial 
Tence  is  a  mere  misdemeanour,  and  should  have 
een  so  ctiar);ed.  3.  Another  objection  is  Uie  want 
f  an  allegation  of  place  to  the  several  matters  stated 
1  the  indictment.  It  does  not  appear  sufficiently 
lat  they  were  committed  in  the  county  of  Warwick. 
'Lord  CAMrBSLL,  C.J. — How  could  the  escape  be 
"om  the  gaol  in  any  place  but  that  in  which  the 
"Aol  itoelf  was  ?]  The  words  "aid  and  assist  "  do 
}t  necessarily  imply  actual  presence.  (yConnell  v, 
Zeff.  11  Clk.  &  F.  155;  Reg.T.  O'Coimor,  5Q.B. 
S;  TUlej^i  case,  2  Leach  Ca.  266.  4.  Another 
bjection  is  to  the  caption  of  the  indictment.  It 
ppears  that  this  indictment  was  found  by  a  grand 
uy  from  the  county  generally ;  whereas  the  jury 
tiould  have  come  from  the  Coventry  division  of  the 
OQoty  of  Warwick.  Before  stat.  5  &  6  Vict.  c.  110, 
>oventry  was  a  county  of  itself.  Since  that  statute 
Coventry  is  part  of  the  county  of  Warwick.  But  the 
me  construction  of  ss.  7  &  9  of  the  statute,  which  re- 
(lUietheQaarter  SessJonsandtheAsssizestobeholden 
epantely  at  Coventry,  fortheci^of  Coventry  and  such 
itnerpartsoftbecottntyofWarwickasshallbeincluded 
n  certain  orders  made  for  that  jinrpose,  is,  that  tlie 
Coventry  division  of  the  county  is  to  be  a  separate 
livision,  with  a  separate  jurisdiction  attached  to  it. 
He  cited  also  stat.  5  &  6  Vict.  c.  110,  ss.  I,  2.) 
rhereare  other  objections  to  the  other  counts  of  the 
ndictment,  but  the  sentence  has  b^n  passed  gene- 
■ally.  [Lord  Campbell,  C.J. — If  there  be  one 
(Ood  count,  can  we  not  either  pronounce  judgment 
ipon  that,  or  remit  the  record  to  the  Quarter  Ses- 
ooiu.]  It  may  be  doubted  how  far  stat  11  &  12 
Vict,  c  78,  s.  5,  applies  to  any  cases  except  where 
jie  simple  act  of  amendment  is  to  increase  or  di- 
minish the  punishment  awarded  upon  an  indict- 
ment, all  the  parts  of  which  are  good. 
\  Mtlhr,  for  the  defendant  in  error,  was  not  called 
apon. 

liOtd  CAHFsmix,  C.J. — On  the  question  last  dis- 
cnssed,  the  construction  to  be  put  upon  stat.  11  &  12 
Vict,  c  78,  s.  5,  no  doubt  can  now  be  entertained 
that  if  one  count  in  an  indictment  be  good,  though 
all  the  others  be  bad,  we  should  be  bound  either  to 
proDOunce  judgment  ourselves  upon  the  good  count,  or 
to  remit  the  record  to  the  Court  of  Quarter  Sessions, 
in  order  that  that  Court  might  pronounce  the  proper 
jodgment.  At  oommoo  law,  it  was  held  in  Boimt  v. 
7'Aeirin;,7A.&E.58,that  this  Court  could  notivo- 
nODDce  judgment  upon  a  good  coant  in  an  indictment, 
if  the  Court  below  had  enroneously  given  a  wrong 
judgment  generally.  I  was  Attorney-General  when 
that  case  was  dedded,  and  a  writ  of  error  would  have 
been  broogfat  upon  the  judgment  of  this  Conrt,  if  the 
'  jisdiarije  of  the  prisoner  bad  not  prevented  that  step 
from  being  taken.  However,  we  have  now  a  positive 
enactment  of  the  Legislature,  "  that  whenever  any 

>  nit'  of  enror  shall  be  brou|;ht  upon  any  judgment  on 
'any  Indictment,  information,  presentment,  or  in- 

*  quiution,  in  any  criminal  case,  and  the  Court  of 
^  Error  shall  reverse  the  judgment,  it  shall  be  oompe- 
I'  tent  for  such  Court  of  Error  either  to  pronounce  the 
('  proper  judgment,  or  to  remit  the  record  to  the 
1  Court  Mow,  in  order  that  such  Court  may  pronounce 
0  the  proper  judgment  upon  such  indictment  informa- 
)  tiw,  piwentment,  or  inquisition."    Now  upon  an 

•  indictment  widi  good  and  bad  counts,  after  a  verdict 
■  upon  the  whole  indictment  for  the  Crown,  the  proper 
'  jndgBMDt  for  the  Conrtto  prononnoaia  to  arrest  the 


judgment  upon  the  bad  counts  and  pass  senteiKe 
upon  the  good  counts.  If,  however,  the  Court  below 
should  pass  sentence  generally,  the  Superior  Court  is 
now  rebeved  from  the  difficulty  in  which  it  formerly 
was,  and  may  now  arrest  the  judgment  upoo  the  bad 
counts  and  psss  sentence  fupon  the  good,  jironoiui- 
cing  the  proper  judgment.  It  has  not  indeed  been 
shewn  that  any  of  these  counts  are  bad,  for  having 
heard  all  that  can  be  said  against  that  which  is  con- 
sidered the  most  vulnerable,  viz.  the  second,  we  do 
not  think  it  necessary  to  hear  the  argument  upon 
those  against  which  less  objection  is  taken.  The 
second  count  is  framed  upon  stat.  4  Geo.  4,  c.  64,  s.  43, 
which  enacts  "  that  if  any  person  shall,  by  any 
means  wiatevtr,  aid  and  assist  any  prisoner  to 
escape,  or  in  attempting  to  escape,  fi^om  any  prison, 
every  person  so  offending,  whether  an  escape 
be  actually  made  or  not,  shall  be  ^ilty  of  felony." 
I  apprehend  that  the  means  by  which  tne  assistance 
is  given  need  not  be  set  out  at  all,  for  the  prisoner  is 
equally  guilty,  whatever  the  means  employed,  and 
he  cannot  assUt  a  prisoner  to  escape  except  b^  some 
means.  The  case  is  different  with  regard  to  indict- 
ments for  obtaining  goods  by  false  pretences.  In 
such  cases,  that  which  is  relied  upon  as  the  mode  by 
which  the  goods  were  obtained  must  be  set  out,  that 
the  Court  may  see  whether  it  is  a  false  pretence 
within  the  meaning  of  the  statute.  The  second 
count  here  does  set  out  with  sufficient  particularity 
the  means  employed,  and  by  the  allegation  that 
certain  acts  were  done  with  a  particular  intent,  shews 
the  person  indicted  very  clearly  what  he  had  to 
answer.  With  regard  to  another  objection,  we  most 
consider  that  this  is  not  an  indictment  framed  at 
common  law  against  an  accessory,  but  upon  the 
special  clause  in  this  Act  of  Parliament  under  which 
it  is  made  a  substantive  felony  to  do  certain  things, 
which,  but  for  tlie  Act  of  Parliament,  would  partake 
of  an  accessorial  character.  With  regard  to  the 
caption  of  the  indictment,  that  appears  to  me  to  be 
also  perfectly  regular.  By  the  stat.  5  &  6  Vict 
c.  110,  Coventry  is  now  annexed  to  the  county  of 
Warwick ;  and  Sessions  held  at  Coventry  are  in  the 
same  situation  as  Sessions  held  in  other  counties  by 
adjonmment  at  two  or  three  different  places,  in 
which  case  the  petty  jory  always  comes  from  the 
body  of  the  county. 

Patteson,  J.— I  am  of  the  same  opinion.  The 
objectionupon  the  ground  of  want  of  jurisdiction  is 
disposed  ofby'tbemtnte,  for  shice  the  passing  of 
stat  5  &  6  Vict  c  110.  Coventry  is  to  be  taken  to  be 
part  of  the  county  of  Warwick,  and  the  jurors  who 
found  this  indictment  are  described  as  being  "  good 
and  Iswftil  nieit  of  the  county."  This  is  an  indict- 
ment upon  stat.  4  Geo.  4,  c.  64,  and  the  earlier 
statute,  16  Geo.  2,  c.  31,  is  wholly  immaterial. 
Then  as  the  statute  makes  it  penal  to  "  assist  any 
prisoner  in  attemptinir  to  escape  by  any  means  what- 
ever," it  would  seem  idle  and  u-seless  to  set  out  the 
means  employed. 

COLKRIOOB,  J. — It  is  quite  clear  that  if  there  be 
one  good  count  we  ought  to  pass  sentence  upon  that 
oovnt,  and  the  enunt  upon  which  we  have  heard  the 
argument  seems  to  me  to  be  good.  The  Act  was 
intended  to  punish  any  assistance  given  to  a  prisoner 
in  an  attempt  to  escape.  An  attempt  is  an  intention 
carried  out  into  some  overt  act.  Surely  the  procure- 
ment of  a  key  by  Thompson  was,  in  this  sense,  an 
attempt  to  escape. 

Brlb,  J.  concurred.  Judgnunt  affirmed. 

Sahtrdttg,  June  14. 

REO.  f>.  JtJSTIOKS  OF  WaBWICKSHIBK, 

Pwrinff  and  LiaMing  Act—Cotutructian — Ditlahee' 

"fimn  houae  ta  houte." 
By  a  loeel  paving  Act  the  menen  of  houtei  were  to 
pay  the  expense  of  flagging  the  footway  aborn- 
ing their  premitet,  wilat  there  wai  a  greater 
dietanee  4hon  thirty  yards  "from  house  to 
house:" 
Held,  that  the  word  "  house  "  ineUtdei  ndt  merely 
that  which  was  inhabited  as  a  dwetling-house, 
iut  such  buildings  as  a  coach-house  and  stable 
occupied  therewith,  and  forming  part  qf  the  same 
premises, 

A  rnle  had  been  obtained  calling  upon  cerhun  jus- 
tices of  Warwickshire  to  shew  cause  why  they  should 
not  issue  their  warrant  tn  levy  upon  aMr.  Woodhouse, 
the  owner  of  a  house  and  premises  at  Leamington, 
the  sum  expended  in  flagging  the  footway  adjoining 
his  premises.  The  local  Act  of  Parliament  imposed 
that  burden  upon  the  owners  where  the  distance 
"  from  house  to  house"  was  more  than  thirty  yards; 
and  the  distance  from  the  house  of  Mr.  Woodhouse  to 
that  of  his  next  neighbour  was  more  than  thirty  yards, 
if  the  measnrement  was  made  from  that  part  of  his 
prendsea  which  was  inhabited  as  a  dwelling-house, 
out  not  if  the  word  house  included  the  coach-house 
and  stable  adjoining  and  occupied  therewith,  and  the 
measnrement  was  made  from  them. 

M.  Smith  shewed  caoie,  contending  that  the 
word  house  must  receive  the  narrowest  construc- 
tion ;  and  could'  not  be  held  to  include  stables  or 
out-houses,  though  forming  part  of  the  same  pre- 
miaes. 


Ha)/$s,  contr^  was  not  called  upon. 

Lord  Campbell,  C.J.— This  rule  most  be  made 
absolute,  because  we  have  ao  doubt  that  the  ooadi- 
boose  and  stable  must  be  oontidered  as  part  of  the 
hooae ;  and  as  that  brings  it  within  the  thirty  yaida, 
we  need  not  consider  whether  the  garden  ought  alao 
to  be  considered  as  part  of  the  house. 

PATTSMir,  CoLBBinsB,  and  Ebi.b,  JJ.  ood- 
corred.  RtUe  atsobite. 

Tkmniam,  Jmi  19. 
APPEALS  PROM  THB  OOUNTT  C0UBT8. 
JoKAS  V.  Adahs.— This  was  an  aprsal  from  the  Tij- 
mouth  County'  Court.     Oreemnod  for  the  respondeat. 
CoUitr  for  the  appellut.  Ifm  Irtai  erdertd, 

BaiBOis  V.  BiwxswosTH. — Appeal  from  the  Westaaia- 
st«r  Cooutv  Court.  Sray  fbr  the  qtpdlast  ifoifctfar 
the  respondent  Cmr,  ode.  vxU. 

coxntT  or  oomwov  sascm. 

Bspottsd  by  Jox*  Tuoacnov  and  SmaL  Taoius  ZtAjn, 
Bsqrs.  Banisters-at-Law. 

Friday,  May  30. 
Doe  (fern.  Hopeinson  and  OrHSRa  r.  Ferkaks. 
Moss  and  AicorBBK  v.  Febjiand. 
Cotenant,  ConrtruetioH^— Tenant  for  life- 
Lease — Waste. 
A  tenant  for  life,  without  impeachment  of  waste, 
with  power  to  lease  for  twenAf-one  years,  without 
taking  fine,  premium,  or  foregift,  and  so  that 


m»  tif  the  lessees  to  whom  any  such  lease  shalt 
be  made  be  by  any  clause  or  words  therein  con- 
tained, authorised  to  commit  waste,  or  erempted 
Jrpm  punishment  for  committing  waste,  allotted 
a  portion  of  the  demised  premises  to  poor  persons, 
who  dug  up   ancient  pasture,  and  conperted  U 
into  gardens.    She  then  leased  the  premises  for 
twenty-one  years,  reserving  a  yearly  rent,  pay' 
able  hay-yearly,  the  first  payment  to  be  made  «s 
the  Ut  January  then  neat,  wMeh  was  only  tkrea 
weeks  after  the  date  of  the  tease,  and  the  leas* 
contained  a  covenant  that  the  leme  should  not 
at  any  time  during  the  term  convert  into  tillag* 
any  part  <if  the  pasture  land  demised,  "  except 
fbr  the  purpose  qf  tarrying  out  the  allotment 
system    introduced  by  the  lessor  .- 
SHd,'  that  the  reservation  of  rent  ta  this  numntr 
did  not  amotmt  to  a  fine,  premium,  orforeg^, 
and  that  the  exception  in  the  covenant  reepectmg 
waste,  did  not  authorise  the  tena$U  to  commU 
waste,  or  exempt  him  from  punishment  for  so 
doing  I  but  implied  msmy.that  if  the  tenant  for 
life,  being  dispunishable  fbr  waste,  might  con- 
vert  pasture  into  garden  allotments  during  her 
life,  the  tenant  for  years  mipht  do  so  during  her 
l\fe,  or  the  eontinuanee  of  his  lease,  but  not 
otherwise.     Consequently,  that  the  lease  was  not 
void  as  being  m  violation  qf  the  leasing  power. 
^eetment    At  the  trial  before  Cresswell,  J.  at 
the  summer  assises  for  York,  in  1848,  a  verdict  waa 
taken  by  consent  for  the  lesisors  of  the  plaintiff^ 
subject  to  a  special  case,  in  which  the  following  facta 
were  stated : — The  lessors  of  the  plaintiff  in  the  first 
demise  were  devisees,  in  trust,  under  the  will  of 
Walter  Ferrand,  of  Harden  Grange,  near  Bin)^, 
in  Yorkshire ;  and  Ae  lessors  of  the  plaintiff  in  the 
second  demise  were  the  surviving  trustees  appointed 
by  a  deed  executed  in  January,  1829,  in  contempla- 
tion of  a  marriage  between  the  said  Walter  Ferran^ 
and  a  Miss  Msrraret  Moss.     The  defendant  was 
William  Busfield  Ferrand,  esq.  of  Harden  Grange, 
and  formerly  M.P.  for  Knaresborough.  Mr.  Walter 
Ferrand  was,  at  the  time  of  the  execution  of  the 
deed  above  mentioned,  absolutely  possessed  of  an 
estate  in  fee-simple,  in  possession  of  the  premises  in 
quortion,  consisting  of  a  mansion-house,  pleastuv- 
grounds,  and  lands,  called  the  Myrtle-grove  Estate, 
and  by  that  deed  he  conveyed  the  same  to  Edwnd 
Ferrand,  Henry  Moss,  and  otiiers,  to  his  own  use, 
until  the  marriage,  and  after  the  marriage,  to  the 
use  of  himself  and  assigns  for  life,  without  impeach- 
ment of  waste,  and  after  his  death  to  the  use  of  hit 
intended  wife   and   her   as«gns   for   life,  wilhaat 
impeachment  of  waste,  and  after  the  death  of  the 
longer  liver  of  them,  to  certain  uses  for  the  bene- 
fit of  their  issue,    and,  in  default  of  issue,  upon, 
trust  that  the  trustees  should,  in  case  his  said  in- 
tended wife  should  so  direct  or  appoint  raise  by  sale 
or  mortgage  of  the  estate  a  sum  not  exceeding 
10,000/.  and  paj  the  same  as  she  should  by  will 
appoint;  but  with  this  proviso,  that  it  shoiud  be 
lawful  for  the  said  Walter  Ferrand  in  his  life,  or  for 
his  intended  wife  after  his  death,  or  for  the  trustee* 
after  the  death  of  both  of  them,  to  lease  the  pre-  - 
mises  for  any  term  or  terms  not  exceeding  twen^- 
one  years,  "  so  that  there  be  reserved  and  miBde 
payable  on  every  such  lease,  during  the  continuanoa 
thereof,  the  best  and  most  improved  yeariy  rent  or 
rents,  to  go  along  with  and  be  inddent  to  the  im- 
mediate reversion  or  remainder  of  the  premises  ao 
to  be  leased,  that  can  or  may  be  reaaonably  had  or 
gotten  for  the  same  without  taking  any  fine,  pre-  . 
miam,  or  foregift  for  the  making  thereof,  and  so  ' 
that  in  every  saai  latse  there  be  contained  a  oooifi- 
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tion  of  re-entry  on  the  noo-paymeot  of  the  rent 
tbenby  reserved  br  the  space  of  twenty-one  days 
after  the  same  shall  become  dae,  and  so  that  none 
of  the  lessees  to  whom  any  snob  lease  shall  be  made, 
be,  by  any  clause  or  words  therein  contained,  au- 
thorised to  commit  waste,  or  exempted  from  punish- 
ment  for  committing  waste,  anything  herein  con- 
tained to  the  contrary  thereof  notwithstand- 
ing." The  contemplated  marriage  was  daly  so- 
lemnised, and  Mr.  Walter  Ferrand  died  on  the  20th 
of  September,  1835,  hariag  previously  by  will  de- 
vised the  premises  before  mentioned  an4  ul  the  rest 
of  his  estate  to  Mr.  Hopkinson  and  another  npon 
tnut,  to  permit  his  wife  and  her  assigns  to  take  the 
rents  and  profits  for  her  life,  and  after  her  death  to 
oonvey  the  estates  to  his  children  and  other  persons, 
bi  manner  therein  mentioned.  At  the  time  of  the 
execution  of  the  deed  before  mentioned  almost  the 
whole  of  the  land  comprised  in  it  was  ancient  pas- 
ture land.  After  Mr.  Walter  Ferrand's  death,  his 
wMow  occupied  and  received  the  rents  and  profits  of 
the  estate  as  directed  by  the  will,  the  execators  not 
interfering  with  the  management ;  and  about  1844 
she  converted  at  various  times  a  great  portion  of  the 
land  comprised  in  the  deed  into  garden  allotments 
for  poor  persons,  who  dog  up  the  anraent  pasture 
and  turned  it  into  vegetable  gardens;  and  by  an 
indenture  made  in  December,  1845,  she  leased  the 
pramises  before  described  to  the  present  defendant, 
"  to  hold  the  same  from  the  1st  of  July  then  last 
part  for  and  during  and  nnto  the  full  end  and 
terai  of  twenty-one  years,  at  and  under  the  yearly 
rent  of  347/.  payable  half-yearly,  on  the  1st  day 
of  January  and  the  1st  day  of  July,  the  first  pay- 
ment to  be  made  on  the  first  day  of  January 
then  next,  clear  of  all  deductions  except  property 
Of-  income  tax ;"  but  with  the  foUomng  co- 
veatnt  by  tlie  defendant,  that  he  "shall  not  nor 
wSl  at  any  time  or  times  during  the  said  term, 
ploqgh,  break  up,  or  convert  into  tillage  any  part  of 
the  pastore  or  meadow  land  hereby  demised,  except 
fctvte  pnrpose  of  carrying  out  the  allotment  system 
infetidaoed  by  the  said  Mu-garet  Ferrand."  Mrs. 
Famrad  died  in  April,  1846,  bequeathing  all  the 
pmpeity  she  had  power  to  dispose  of  to  trustees  in 
n*9iir  of  the  defendant  and  his  children.  About 
three  months  afterwanis  Mr.  Turner,  the  co-trastee 
mider  the  will  of  Mr.  Walter  Ferrand,  wrote  to  the 
defendan*,  apprising  him  that  the  lease  to  him  was 
tdU,  on  the  ground  that  it  authorised  him  to  commit 
waite,  and  requested  him  to  surrender  it ;  but  the 
defendant  refused  to  do  so,  npon  which  proceedings 
were  instituted  against  him  in  Chancery,  and  the 
uietBut  action  was  directed.  The  qaestions  for  the 
Coatt,  therefore,  npon  the  spedal  case  were— first, 
trbethar  the  circumstance  of  the  first  half-year's 
leBt  being  made  payable  "  on  the  1st  of  January 
than  next"  (which  was  within  a  month  after  the 
execution  of  the  lease),  amounted  to  the  taking  of  a 
&■•  or  premium  by  way  of  fbregift,  so  as  to  render 
the-lease  a  bad  execution  of  the  power  of  leasing ; 
Mcendly,  whether  Mrs.  Ferrand  had  not  improperly 
exercised  her  power  of  leasing  by  antborising  thi 
defendant  to  commit  waste  by  breaking  np  ancient 
meadow  and  pasture  land ;  and  thirdly,  whether  the 
lecaipt  of  rent  bad  confirmed  the  lease  and  pr«- 
cloded  the  lessors  of  the  plaintiff  lirom  lecorery  in 
thia  ejectment. 

ThMlinton  (Hendemn  wiA  him)  ibr  lessor  of 
plaintiff. — ^The  lease  is  an  invalid  execution  of  the 
power.  It  is  also  insensible,  and  either  binds  the 
remainder-man  or  is  wholly  void.  The  reservation 
<^a  half-year's  rent  to  become  payable  a  few  weeks 
after  the  execution  of  the  lease  amounts  to  a  fine  or 
forogift,  and  is  clearly  an  additional  advantage  to  the 
leasoi.  (Dot  dem.  Harrit  y.  Mont,  2  Cr.  &  M. 
247;  Dot  dtm.  Earl  of  ■  8krtm$6Mfy  y.  Wiltim,i 
B.  tc  AM.  363;  Ithirwoed t.  OUttunv,  3  M.  &  8. 
3820 

IIaolc,  J. — ^Yon  will  find  no 'case  in  which  the 
mare  payment  of  rent  before  the  rmt-day  has  been 
hdd  tone  a  fine  or  fore;^. 

TitmHnmm. — ^The  mam  point  here  is  that  the  lease 
StTev  the  tenant  power  to  commit,  or  at  least 
exempts  him  from  panishment  for  waste. 

Cbxsswbli,  J. — Mrs.  Ferrand  was  dispaniafaable 
for  waste. 

Maols,  J.— She  ntight  snthorise  the  tenant  to 
oowmit  mate  during  her  life. 

3TH9i/iiuen  cited  Colt'i  ease,  1  Salk.  196 ;  Votrng 
T.  Wottat«n,  Hardrea,  113 ;  Com.  Dig.  Plead.  3  A. 
14.  Soppoae  an  action  against  the  tenant  for  waste, 
it  would  be  an  answer  to  it  that  fay  the  covenant 
between  the  parties  it  was  permitted.  {Bimmondt 
r.  Norton,  7  Bine.  640;  PMUipt  ▼.  StMth,  14  M. 
&  W.  S89 ;  Dot  dtm.  MotHh  v.  Wattt,  7  T.R.  83 ; 
Com.  Dig.  tit.  "Waste.")  Again,  it  is  conceded 
that  aeei^rtance  of  rent  is  no  confirmation  of  the 
lame,  bat  it  will  be  contended  that  a  tenancy  from 
yavto  year  was  created  by  it.  This,  however,  was 
dliilj  not  the  intention  of  the  parties.  As  to  de- 
mand of  possession,  the  defendant  had  no  tightfal 
pomeaaion,  therefore  it  was  not  necessary. 

ViMank(Cromfl(m  with  hfan)  for  the  defemlHits. 
—OeiHt  point  baa  been  Apeied  af  by  the  Cout. 


As  to  the  second  point  it  was  not  necessary  to  take  a  I 
covenant  against  waste ;  it  is  sufficient  if  the  lease  is 
within  the  terms  of  the  power.     By  the  Statute  of , 
Marlbridge,  52   Hen.  3,  c.  23,  it  is  provided  that , 
"  also  fermors,  during  their  terms,  shall  not  make  i 
waste,  sale,  nor  exile  of  bouse,  wood,  and  men,  nor  , 
of  any  thing  belonging  to  the  tenements  that  they  { 
have  to  ferm,  without  special  license  had  by  writing  , 
of  covenant  making  mention  that  they  may  do  it," 
dec.    This  lease  gives  no  special  license  to  commit 
waste.    The  Statute  of  Gloucester,  6  Edw.  1,  c.  5, 
describing  the  several   tenants   against   whom  an 
action  of  waste  should  be  maintainable  was  repealed 
by  3  &  4   Wm.  4,  c.  27,   but  under  the   Statute  of 
Marlbnilge  the  tenant  in  this  case  could  still  be 
punisliable  for  waste.  (2  Wms.  Saund.  251— 8.)    An 
attempt  is  made  to  imply  a  covenant  by  the  lessor  to 
allow  waste,  bnt  the  lease  recites  the  leasing  power, 
and  that  cannot  be  implied  which  is  not  expressed 
against  the  recited  intention   of  the  parties.     [Dot 
dtm.  Clark.  2  Q.  B.  739 ;  Hayward  v.  Hanell,  6 
Ad.  &  E.  263.)    The  following  are  cases  of  implied 
agreements: — A»pdtnr.Amttn,t>^.Ji.&ll;  Dvtun 
V.  Saylti,  Id.  685 ;  Wood  v.  Copprr  Minert'  Com- 
pany, 7  C.  B.  906;  Dukt  of  St.  Albaru  v.  BUit,  16 
East,  352;  Rowt  v.  Smart,  15  M.  &  W.  160. 

Jbrvis,  C.  J. — I  am  of  opinion  that  the  verdict 
in  this  case  should  be  entered  for  the  defendant. 
Three  points  have  been  made,  bnt  in  substance  there 
is  one  point  only.  It  is  admitted  that  the  lease  is 
not  void  by  reason  of  there  being  in  this  case  any 
foregift;  bnt  it  is  suggested  that  the  payment  of  rent 
after  a  short  period  ot  occupation  might  be  so  calcu- 
lated as  to  amount  to  the  payment  of  a  fine.  Now, 
where  the  power  requires  the  rent  to  be  payable  half- 
yearly  it  is  not  satisfied  by  making  it  payable  before 
the  expiration  of  the  half-year;  but  then  another 
question  arises  to  countervail  the  violation  of  the 
power,  viz.  whether  it  is  beneficial*  to  the  rever- 
sioner, and  if  so,  then  the  leaae  may  be  said,  in  sub- 
stance, to  follow  the  power,  and  there  is  no 
forfeiture.  As  to  the  second  point  it  is  said  that  a 
power  to  lease  is  accompanied  with  a  condition  that  the 
tenant  shall  not  commit  waste,  and  it  is  admitted 
that  ploaghing  np  ancient  land  is  waste,  and  then  it 
is  said  here  is  a  licence  to  plough  up  ancient  meadow 
land,  and  therefore  the  lease  is  void,  because  it  does 
not  follow  the  terms  of  the  power.  Now,  it  is  not 
necessary  to  consider  the  effect  of  the  statnte  of 
Marlbridge.  It  may  be  that  a  licence  to  commit 
waste  according  to  the  provision  in  that  statute  must 
be  a  covenant  in  writing ;  bnt  the  lease  here  sets 
out  what  the  power  of  the  lessor  is,  and  says  I  leave 
that  a  qualified  power,  and  I  cannot  allow  yon  to 
commit  waste.  I  have  legal  remedies  if  waste  is 
committed,  but  I  vrill  have  something  in  addition, 
for  I  am  anxious  to  carry  out  my  covenants,  and  I 
require  yon  to  covenant  tbat  you  will  not  plough  up 
ancient  meadow  or  pasture  land.  Or  it  may  be  re- 
ceived in  this  way.  I  am  dispunishable  for  waste ; 
but  I  vrill  take  care  that  you  do  not  plough  up  pas- 
ture or  meadow  land,  now  or  at  any  time,  though  I 
will  not  prevent  your  ploughing  it  up  for  any  term 
for  the  purpose  of  allotment,  if  we  are  to  infer  any- 
thing in  a  case  of  tiiia  description,  we  should  be 
guided  by  the  situation  of  the  parties,  and  being  so, 
the  inference  may  be  this,  that  as  the  lease  would  be 
|[ood  without  a  covenant  against  waste,  so  here  there 
IB  a  covenant  against  waste,  except  as  to  the  allot- 
ments, as  to  which  the  lessor  put  it  out  of  her  power 
to  object  during  her  lifetime,  but  no  longer.  It 
seems  to  me,  therefore,  that  the  lease  sufficiently 
complies  with  the  power,  and  that  it  is  not  void. 
Our  judgment  most  therefore  be  for  the  defendant. 

Maule,  J. — I  also  am  of  the  same  opinion.  The 
first  and  third  points  have  beendisposedof  in  the  course 
of  the  argument.  With  respect  to  the  second  point, 
whether  this  lease  is  void  in  respect  of  its  containing  a 
provision  that  the  tenant  shall  not  be  dispunishable 
for  waste.  The  point  is  more  arguable;  but  on 
consideration,  I  think  it  is  clear  that  the  lease  is  not 
void  for  that  reason.  The  lease  was  granted  by  a 
tenant  for  life  who  was  not  punishable  for  waste ; 
and  it  was  granted,  amongst  other  things  in  respect 
of  meadow  land,  the  breaking  up  of  any  part  of 
which  wonid  have  amonnted  to  waste.  The  lease 
contains  a  clause  which  it  is  contended  amounts  to 
a  license  to  brrsk  up  such  meadow  land ;  but  the 
words  in  the  daose  are  in  terms  an  exception  out  of 
the  covenant  on  the  part  of  the  lessee,  and  if  we  are 
to  regard  tbem  strictly,  it  is  clear  they  have  no  more 
oper^on  in  enabling  tlie  tenant  to  commit  waste  than 
they  would  have  had  if  the  whole  covenant,  exception 
and  all,  had  been  left  ont  of  the  lease,  the  exception 
being  something  which  may  be  considered  as  erasing 
part  of  what  bad  been  previously  written  in  the 
covenant.  Now,  if  yon  erase  that,  and  also  the  rest 
of  the  covenant  which  has  nothing  enabling  in  it, 
there  can  be  no  donbt  that  the  lease  wouM  be  no 
violation  of  the  conditions  annexed  to  the  power. 
Bnt  It  is  insisted,  in  order  to  make  this  leaae  void, 
the  elaose  having  the  word  "  except,"  &c.  mast  be 
by  constraetion  interpreted  as  if  it  had  gone  oa  and 
permitted  Miat  to  be  done  irfaieh  it  the  sabjeet  of 
the  exception.    Now,  snppote  yon  do  imply  £kmi 


those  words  tbe|>ovrar  to  do  any  thisi,  tbt  ii4 
tion  must  certainly  be  coupled  with  nhit  b  i. 
stantly  held  to  qualify  even  expre»  vords,  aa^ 
that  which  may    be  lawfiiUy  dooe  b;  if  asm 
party.     If,  therefore,  any  implication  i>  to  it  s^ 
here,  it  seems  to  me  that  it  caooot  eDai  \ni 
this,  that  the  allotment  system  might  be  emds 
so  far  as  the  lessor  bad  power  to  do  or  petsit.  v 
all  cases  of  implication  yon  may  intnduct  l^v 
striction,  either  for  the  purpose  of  mdri]i|iei 
stmmant  lawful  or  valid  in  respect  of  tiit  fm 
the  person  upon  whose  power  the  vslidit;  o(  a> 
strument  depends,  as  if  you  imply  tnj  limia 
one  person  to  another  in  any  initnuHolwlii 
direction  or  order  to  do  a  particalardssaiia 
it  must  always  be  subject  to  the  cosAin  ika 
things  to  be  done  under  the  license  ahiilntii* 
trary  to  the  general  law,  or  such  as  woiiU  ali^ 
instrument  void  in  which  it  is  oontsiiKl  hi- 
troduce  that  implication,  which  I  thioklDias 
we  can  introduce,  the  effect  will  be,  thitinid 
time  as  Mrs.  Ferrand  can  lawfiiUy  liceueftii 
ing  up  of  pastu  e  she  does  it,  bnt  afi<rdMM 
does  it  not.     In  fact,  she  does  not  is  port* 
rise  it  all,  but  if  we  were  sure  that  tbtii^) 
allow  it,  I  do  not  think  we  can  leswaililTta 
perly  attribute  to   her  an  intensioa  of  levi 
power  which  she  claariy  had  not,  and  to  do  lUI 
which  would  be  in  violatioB  of  the  cmutenja 
power,  and  would  make  an  initnimenl  vH  ibi 
was  clearly  the  intention  of  the  partis  ili<iii|l 
be  a  void  instrument.     Coostraing,  tharinil 
covenant  with  the  state  of  thingl  whid  iD> 
and  with  the  state  of  the  sabjeet  of  tbe  ta' 
the  time  the  leaae  was  execated,  I  thbkiiia 
construction  of  it  is  one  which  eidsiles  ai0 
granted  by  Mrs.  Ferrand  to  permit  tUi  or  r* 
cies  of  waste,  except  so  fiu  ai  it  mi|U  b(M 
done,  without  aay  violation  of  the  coaditioai!' 
leasing  power. 

CassswaLi.,  J. — I  am  of  the  same  opia*' 
think  we  may  take  the  meaaingof  tlie  diB»» 
this :— I  bind  yoa  by  covenant  not  to  coaril* 
but  if  a  lease  for  twenty-one  yesrspeniS!J«» 
do  it,  I  allow  yoa  to  do  it;  if  itdo«ii*l»< 
allow  you  to  do  it. 

Talfocrd,  J.— I  am  entirely  of  tie  «**• 
nion.  Pos/eafo**^** 


ifotiday.Jwut 
Habs  e.  Flbat.  ^,  ,lj 
Praeliet— Payment  qf  money  atron-'^ 

R(ftrtnet  of  tki  eatai  onlv  hf^'IZiZ 

not  at  Niiri  Priut ;  aweri  a  ^•"S.^^^SJ 

to  plaintifor  hit  ""onwy*"'^ vHfirfr 

payment  en  the  11/A  March  ^'"^j^ 

nty  not  txpnuly  autharued  hf"',,^, 

my.    JiffUaoit  by  plaint^i^'r^'Z.a 

Ibth  AprU.  that  money,  at  he  Wi«*r;, 

unpaid.    No  demand  by  plamlv^*'^  ^ 

affidavit  by  him  that  money  «"  7^  -g 

obtaintd  on  29/A  April  for  Pf^^n 

undtr  1  Sc  2  Viet.  e.  110,  ».  "•  fT^Hii* 

another  rale  for  payment  then  ••'''t'i^i 

mattrittU  on' the  lOth  iffUay.M"^'" 

Baeltr  Ttrm  .■  ^^^  ,_  ,» 

Htld,  that  thit  rule  wot  not  'J^JSp* 

that  the  demand  ipat  tt^jioft  •f.'"  j* 

that  the  ttattment  of  thtnunt)  h'^'^^ 

mfficientlynetnt:  and  that  nittflr^,, 

money  under  an  award  »•??*' *'Tuii,l J! 

tnabU  Iht  party  to  have  erfeaf*"  V'" 

Tic/.  Clio.  H,.i04(<« 

This  was  a  mia  nni  granted  oa  *• 'r^i 

calUng  upon  the  defeniint  to  pay  *',%'X^^ 

his  attorney  the    several  snms  of  "^;  j^ 

97/.  16s.  pursuant   to   an  award,  «  "T-^ 

thereon,  and  the  Master's  aUocstnr.    l^   ^, 

was  by  judge's  order  after  issue  J".»SL»*» 

Nisi  Prius,  and   "all  matters  ^J^f^d 

cause"  were  referred;  the  '»'",'lr.-ui  * 

the  reSaenee  to  abide  the  event  of  B*  •   ^^ 

award  was  made  in  last  Hilary  Tens, »»     ^ 

trator  found  for  the  pltioliff^w  aU  we  ^, 

that  the  defendant  was  indebted  «» .f  jJLji<i 


that  the  defendant  was  iu.~ ,  |^  MUf 

100/.  and  no  more,  and  he  directed  J"^^.* 
pay  to  tbe  plaintiff  or  to  Mr.  D.  3.  '^"l.tc* 
said  sum  of  100/.  and  Is.  »«^~*1  jTi** 
detention  of  the  debt  at  the  office  «  T-iH* 
1st  of  Feb.  1851.  The  oosts  were  taxM 
of  Feb.  at  97/.  168.  • ,  ,_,ar.  itm*'!! 

On  the  nth  of  March  the  P*Xdefei**5 
manded  the  above  three  sams  of  tne  o      ^  tf 

his  affidavit  of  demand  8««»  <^'°^  ^  e^* 


he  stated  that  the  defendant  did  ^  "^  *  * 

••-  demand,  nor  hath  he  at  any  t^^  ^ 

»,  or  any  part  thereof,  "^.^toti*": 


the 


that  the  said  three  sams  ha»e  »> "?*„«;?. 

thereof  been  paid  to  the  Pj"*7.£  ■«.  «* ' 
account  of  the  plaintift  and  that  «" 

main  due  and  unpaid.  v^ioal  oa  ir^ 

A  previous ndihad  bs«i ^»»[°^^ •* 
cdUagm  tbedatedant  to  l>V  *"^ 


Digitized  by 


Google 


J 


JwaWi^Wl.] 


THE  LAW  TIMES. 


185 


HNCH. 


MNCH. 


CXCHEQUtR. 


kad  beoa  rtiiiHiaBrt  and  the  poaant  nde  aalMti- 
tiled. 

Brmrnmeli  and  /.  nampum  Aimed  'canie.— Pint, 
Oil  role  wai  obtained  too  soon.  The  lOtb  of  May 
was  two  days  before  tfae  expiration  of  Easter  Tern, 
•ad  the  defendaat  bad  the  whole  of  Easter  Term, 
4aBiu:  whidi  he  nicht  have  applied  to  set  aside  the 
award.  (See  2  Chit.  Aich.  ISOS;  Aasaell  on  Aifci- 
teatots,623.)  And  it  ia  sabautlad  that  as  the  pUri- 
tiff  could  not  know  until  the  end  of  that  Tezm  whe- 
ther the  awasd  would  not  be  set  taide,  he  «aa  not 
in  a  position  to  obtain  a  role  calling  on 
tbe  defendaat  to  pay  these  aaais  so  as  to  enable  him 
to  sign  jodgraoit,  ander  the  1  &  2  Vict.  c.  110,  s.  18. 
In  /oiM«  V.  l9U,  15  Jfariat,  107,  this  Conrt  re&ised 
to  allow  the  plaintiff  to  sign  judgment  and  tax  his 
eosts,  before  the  tisse  had  expirad  dnriag  whidi  the 
other  side  coald  have  applied  to  set  aside  the  award. 
It  has  been  laid  down  in  Cretwiet  ▼.  Harrium, 
1  L.  M.  &  P.  724,  and  TuUenaU  v.  PtrUmen, 
t  Bz.  343,  and  many  other  cases,  that  the  same 
teaalities  most  be  complied  with  in  obtaining  these 
rdea.  aa  in  mles  for  attaohment  And  it  has  been 
held  that,  if,  at  the  time  of  the  demand,  the  party 
am  idiom  the  demand  is  made  has  any  fair  reason 
iior  not  complying  witii  it,  this  role  will  not  be 
gnnted.  Hue  the  demand  was  made  on  tjie  lltb 
flf  March,  more  than  a  month  befose  Easter  Term, 
natil  whidi  time  the  defendant  could  not  paasibly 
miy  to  the  Coart  to  set  aside  the  award.  Sorely 
Me  plaintiff  cannot  hare  this  rale  npon  a  reftasal  to 
Mw  npon  that  demand.  The  question  is,  was  the 
defendant  in  contempt  for  soch  refiisal  ?  If  the 
Conrt  would  not  9«nt  tfae  ptaiotiff  leave  to  sign 
'  jadnsent  before  the  end  of  Easter  Term  (Jona  v. 
Aet)7how  can  it  ooneiatently  make  this  rule  sbso- 
hta,  which  would  giro  the  plaintiff  the  advsntage  of 
a  judgment.  (1  &  2  Vict.  c.  IM),  s.  18.)  Secondly, 
The  asmand  is  insufficient.  The  award  ia  bad  as  to 
that  part,  which  directs  the  defendant  to  pay  to  Mr. 
&,  the  pUdntia's  attorney.  The  efiect  of  it  would 
ba  tiiat  Mr.  S.  would  be  constituted  the  irrevocable 
attorney  of  the  plmotiff  for  tiie  purpose  of  reoeiving 
tfais  money.  If  d»  plaintiff  were  to  change  his 
sdtomey,  is  Vbe  defendant  beand  to  pay  Mr.  S.  ?  If 
h»  were  to  forbid  the  defendaat  to  pay  this  monerto 
-Mr.  S.,  could  the  defendant  justify  a  payment  to  Mr. 
8.  anbsequently  ?  Could  the  attorney  issue  ezecn- 
tisa  for  these  moneys  if  this  role  ia  granted,  which 
«aUs  on  the  defendaat  to  pay  him  the  moneys? 
[Maolb,  J.— We  may  read  the  award  as  if  it  wore 
'  ttw  attorney  of  the  pfauntiff  for  the  time  being,  tiiat 
haing  the  probable  mteotion  of  the  arbitrator.]  But 
tbeadHtrator's  powers  are  derirad  from  the  refer, 
caoe,  and  that  gives  him  no  power  to  order  the  de- 
fn^aat  to  pay  to  the  attorney  Cor  the  time  being,  aa 
te  is  not  a  party  to  the  award  ;  therefore,  whatever 
ligbt  the  attorney  of  the  plaintiff  has  to  receive  this 
■MDsqr,  must  result  from  the  rdation  of  attorney 
waA  cfieat,  and  not  firom  the  direction  of  the  arbi- 
trator. If  a  demand  by  the  attorney  is  sn&cient  in 
■tUsaase,  it  most  be  so  in  every  case,  whether  the 
saard  directs  the  party  topay  to  the  attomev  or 
■at.  BatitislaiddowntaTidd'8n«olice,836,npon 
tlw  authority  of  Lord  Kenyan,  and  copied  into  all 
tihe  subsequent  treatises  upon  the  subject,  that  the 
demand  must  be  by  the  party  himself,  or  by  his 
•Mamey,  expressly  authorised  by  letter  of  attorney 
tut  the  purpose.  Here  there  is  no  power  of  attomev. 
Re  case  of  costs  is  an  ezreiAion  to  this  rule  (2  Chit. 
Aidi.  1518),  because  the  attorney  is  in  feet  entitled 
to  the  costs ;  when  teoeivsd,  it  is  his  own  money, 
vrhidi  be  has  earned,  and  no  part  of  which,  as  the 
knr  regards  it,  goes  into  the  pockets  of  the  client.  It 
tea  been  decided  in  Dwm  v.  Wait,  16  Law  T.  150, 
and  Haler<tft  v.  Manley,  8  Sc.  N.C.  473,  that  an 
'attorney  cannot  obtain  a  rule  like  this  on  the  ground 
tiMt  he  has  a  lien  on  the  sums  awarded.  Again, 
Chase  is  no  affidavit  by  the  plaiatiff  that  the  money 
-liaa  not  been  paid  to  him,  and  there  is  an  interval  of 
twenty-five  days  between  the  15th  of  April,  when  the 
•fldavit  was  sworn,  and  the  10th  of  May,  when  this 
Tnle  was  obtained,  during  which  the  money  may 
have  been  obtained.  At  least  the  plaintiff  is  bound 
to  apply  on  proper  materials,  and  he  should  have 
ihl  an  that  the  money  was  unpaid  at  a  more  recent 
4ay  than  the  15th  of  April.  Thmlly.  A  rale  for 
payment  of  money  under  an  award  cannot  be  granted 
adsr  the  I  &  2  Vict.  c.  IIO,  s.  18.  Very  serious 
doobts  have  been  stated  to  this  effect  by  the  Conrt 
of  C.  P.  in  Oertote^  v.  Hsrrinn,  and  in  other 
[The  CouaT  intimated  that  this  had  been  so 
I  decided  in  the  other  Courts,  that  they  could 
aot  Uiink  of  disturbiog  what  mnst  now  be  considered 
•  well.«atablislled  practice.]  This  point  was  then 
abandoned. 

tM»k,  in  support  of  the  rule. — ^As  to  the  objection 
ttat  this  rule  was  obtained  too  soon.  Even  if  the 
daCendant  had  had  the  whole  of  Easter  Term,  dnring 
wUeh  he  might  apply  to  set  aside  the  award,  that  is 
-•o  ground  for  discharging  the  rule.  But  the  cases 
4o  sot  bear  out  the  proposition  that  he  had  the 
mHxil»  of  Baster  Term  for  that  purpose.  There  is  a 
diatinetion  on  this  point  between  a  reference  of  all 
I  in  difirenoe  in  the  eaaae  only,  whidi  is  the 


it  ease,  and  a  reference  of  a  cause  and  all 
matters  in  diiBerenee  between  the  parties.  None  of 
the  authorities  quoted  are  cases  like  the  present. 
[Maulb,  J. — Here  the  arbitrator  is  not  put  merely 
in  the  position  of  a  jury.  There  has  been  no  verdict, 
and  there  is  no  power  to  enter  a  verdict  or  judgment.] 
In  Doe  V.  Amtji,  8  M.  &  W.  566,  a  simikir  rule  to  this 
was  made  absolute  before  the  time  for  moving  to  set 
aside  the  award  had  elapsed.  [Jervis,  C.J. — ^Tbere 
this  point  was  not  raised  or  argued.  Hobdell  v. 
Milltr  seems  to  favour  this  objection.]  The  stat. 
9  &  H)  Wm.  3,  c.  15  (aa  Act  for  determining  differ- 
ences by  arbitration),  olearly  contemplates  the 
enforcement  of  an  award  before  motion  for  a  rule  to 
set  it  aside,  but  that  statute  does  not  apply  where  an 
action  has  been  brought  [TALronno.  J. — ^Id 
fWam*  V.  Pmneger,  Cowp.  23,  Lord  Mansfield 
seemed  to  intiinate  that  an  attachment  would  not  be 
giaoted  till  after  the  time  for  moving  to  set  the 
award  aside.]  As  to  the  money  not  being  paid,  if  it 
had  been  since  the  affidavit  was  sworn,  the  defend- 
ant might  have  shewn  that  in  answer,  and  the  Court 
will  reroilect  that  a  former  rule  was  granted  on  tfae 
29th  of  April,  which  accounts  for  no  more  recent 
•tatament  of  the  money  being  unpud  than  that  in 
the  affidavit. 

Jbktir,  C.J. — This  rule  most  be  made  absolute. 
Tbe  only  point  on  which  the  Conrt  had  any  doubt 
was  whether  an  application  for  a  debtor  to  pay  be- 
fore the  time  for  setting  aside  tbe  award  had  expired, 
was  good.  In  this  case  I  think  that  it  was,  because 
the  award  was  to  pay  in  February :  the  breach  of 
duty  was  after  demand,  and  there  being  no  autho- 
rity in  support  of  the  objection,  I  see  no  reason  why 
farther  time  should  be  given  because  the  defendant 
might  have  shewn  as  cause  the  badness  of  the 
award,  on  the  rale  for  an  order  to  enforce  it.  It 
was  supposed  that  the  caw  of  Jorui  v.  Ivn  was  an 
authority  against  the  application,  but  I  think  it  is 
not  so.  Jona  v.  Jva  was  a  reference  of  the  cause 
and  all  matters  in  diffrrence.  If  it  had  been  a  refer- 
ence of  the  cause  only,  judgment  could  have  been 
bad  after  the  expiration  of  the  first  fonr  days  of 
Term,  becanse  the  Master  might  then  have  taxed 
the  costs  and  issued  his  allocatur ;  bnt  where  the 
reference  is  of  the  canse  and  all  matters  in  difference, 
then  judgment  cannot  be  had  until  the  expiration  of 
the  Term,  becanse  in  such  cases  the  Master's  alio- 
eatttr  cannot  be  had  previously.  That  case  is  go- 
verned by  the  rales  of  practice  in  respect  of  verdicts, 
hut  no  such  role  of  practice  applies  here.  The 
case  of  Doe  v.  Amey,  seems  to  be  the  acknowledged 
practice,  and  is  an  express  authority.  With  refer- 
ence to  tbe  other  points  discussed ,  whether  tbe  pay- 
ment was  to  be  to  the  plaintiff  or  his  sttorney,  the 
forms  of  the  award  to  pay  to  the  plaintiff  or  his  at- 
torney, is  very  convenient,  as  it  saves  the  necessity 
for  a  form  of  attomf  y.  The  demand  is  by  the  attor- 
ney to  pay  the  plaintiff,  and  judgment  would  not 
operate  in  the  attorney's  iavour,  nor  could  execution 
issue  in  his  name. 

Maolb,  J. — I  am  of  the  satne  opinion.  With 
respect  to  tbe  point  last  mentioned,  it  seems  to  me 
that  this  award  pursnes  the  usual  and  convenient 
form,  and  that  it  would  be  wrong,  in  a  case  like  this, 
to  bold  that  a  power  of  attorney  was  necessary.  The 
security  of  the  parties  does  not  rrqniro  it,  and  the 
practice,  so  far  as  it  has  been  referred  to,  does  not 
reqnire  it  either.  With  respect  to  the  point  mainly 
relied  on,  whether  this  role  was  obtained  too  soon, 
it  is  a  question  of  some  importance,  and  I  think  the 
cases  are  not  irreconcileable.  There  are  some  mo- 
tions made  on  the  snbject  of  awards  which  are 
strictly  motions  in  arrest  of  judgment,  and 
some  which  are  in  the  nature  of  motions  in 
arrest  of  judgment,  and  there  are  others  which  are 
merelr  in  the  nature  of  writs  of  error.  Now,  when 
a  motion  is  ma/le  in  arrest  of  judgment,  it  must  be 
made  in  a  certain  time,  as  in  the  case  of  a  trial  at 
Nisi  Prius;  bnt,  till  the  time  has  expired  for  making 
the  motion,  the  person  who  has  sncceeded  at  the 
trial  is  not  entitled  to  jnilgment,  but  has  only  an 
inchoate  right.  It  may,  therefore,  be  properly  held 
that  no  prnceedins.  as  long  as  it  remains  subject  to 
snch  a  motion,  shall  be  enforced.  The  very  nature 
of  the  expression,  "  arrest  of  judgment,"  describes 
something  which  is  to  take  place  before  the  judg- 
ment takes  place.  But  with  respect  to  motions  like 
writs  of  error,  yon  cannot  say,  until  the  time  for 
bringing  a  writ  of  error  has  expired,  the  successful 
party  is  not  entitled  to  judgment ;  for  the  Courts 
never  entertain  the  probability  of  a  judgment  being 
reversed.  If  they  did,  a  party  would  never  be  secure 
of  his  judgment  until  the  time  for  appeal  had  ex- 
pired, or  until  it  was  confirmed,  not  only  by  the 
Ex.  Ch.  but  the  House  of  Lords.  I  think  this  ex- 
plains the  case  of  Hobdell  v.  Milter,  and  shews  why, 
in  cases  of  motions  in  arrest  of  judgment,  the  costs 
may  not  be  taxed  before  the  person  is  certainly  en- 
titled to  them ;  bnt  that  rule  is  not  applicable  where 
the  motion  is  in  the  nature  of  a  writ  of  error  to  set 
aside  an  award,  because  in  that  rase  the  party  is 
certainly  entitled  to  the  judgment  of  this  Court  for 
his  costs,  notwithstanding  the  award  may  subse- 
qnentiy  be  set  aside  by  a  motion  in  the  nMuie  of  • 


writ  of  error.  Motions  wUdi  are  made  uncler  ^le 
statute  of  WiUism  3i  are  motions  simply  in  cans 
where  the  arbitrators  have  misconducted  themselvBS, 
and  mutt  be  made  wMnn  a  certain  time;  audi  think 
tkat  where  tbe  avrard  is  capable  of  being  set  aside  by 
motion  under  the  stat.  of  Wm.  3,  or  by  aualogOOB 
motions  in  the  nature  of  a  writ  of  error,  and  not  in 
arrest  of  judgment,  in  andi  cases  there  may  pro- 
perly be  a  motion  fer  an  tftaehment  for  not  peifann- 
log  that  whiefa  the  role  of  Court  has  ordered  .flie 
pwty  to  perform,  notwithstanding  that  the  time  for 
qnauiing  the  award  whidi  that  rule  of  Court  ordered 
mem  to  obey  has  not  elapaed.  I  think,  thet«ftirg> 
this  rule  was  not  prematurely  moved  for,  and  tfart  it 
must  be  made  absolute. 
CBEsavraij.  and  Talfowd,  JJ.  concurred. 

_______        StUeabtoluU. 

Bepertad  by  FanaaioK  Bauzt  and  C.  J.  B.  HaaauBv 
Bsqrs.  BarriiteTa-«t-I«w. 

Maada^,  Jm»2. 

MteKinnrwAiT  e.  Wtircsn. 

TVoeer — Indoturt  Aet — QiMm'et — Senrvaii<m  t» 

hrd  afHe  manor. 
Certain  common  and  watte  land*  were  tnefewtf 
tmiier  an  Act  33  Oto.  2.  Tke  loHandJrteiold 
were  vetted  ta  A.  B.  a*  lord  of  tke  manor,  mA- 
jtet  to  certatnrigkttnf  common,  neeoidand 
mineralt,  and  wutpenta  ttone  tvarriet,  ifc.  ^r. 
belonged  aito  to  him  at  fart  <^ike  laid  freehold. 
The  Ati  precided  that  eertatn  aUotmenft  ihoMid 
it  made  to  the  lord  for  hit  right "  to  and  in  the 
toU,"  "  and  for  the  damage  and  Hgnry  he  would 
tuttain  bf  being  obliged  to  make  tatitfaetiom  t» 
the  proprietor*  of  land*  for  digging  eotd*  vr 
nmtirali :"  and  it  al*o  provided  that  tfthe  lord 
thonld  mter  on  ang  ^the  land*  for  the  parpeie 
^  digging,  getting,  tfe.  "  ang  coal*  or  other 
mineral*,  he  *ho*ld  mate  compen*ation  Jbr 
damage  done,  bnt  no  mine*  or  mineral*  were  <•• 
|>rMt^  reierved  to  him : 
Held,  that  he  wa*  entitled  to  the  produce  ttfUie 
ttone  quarriei  under  the  *aid  common,  paying 
comptn*alion  for  damage  done  in  getting  tke 
afeae. 
Held,  that  etone  i*  a  mineral. 

IVover. — ^The  declaration  alleged  that  tiie  defend- 
ant took  and  converted  to  his  own  use  certain  stonca, 
flagstones,  and  grindstones,  being  the  proper^  of 
the  plaintiff. 
Plea*. — Not  gnilty,  and  not  possessed. 
The  following  ease  had  been  stated  for  the  opinion 
of  the  Conrt : — 

CASE. 

For  many  years  previous  to,  and  at  flie  fima 
of  the  passing  of  the  Act  of  Parliament  next  here- 
after mentioned,  Benjamin  MiaUethwait  was  saiaAd 
in  fee  of  the  manor  of  Ardsley,  in  the  pariah  of 
Darfield,  in  the  West  Riding  of  the  connty  of  York, 
and  of  the  commons  and  waste  land  or  ground  with- 
in and  parcel  of  the  said  manor,  and  was  emitled  to 
certain  rents,  services,  rights,  royalties,  privilegei, 
and  jurisdictions  incident  and  belonging  to  snch 
manor.  At  the  time  ot  thepassingof  toe  said  Act 
there  was,  within  and  parcel  of,  the  said  manor  a  con- 
siderable  tract  of  common,  or  waste  land  or  groimd, 
called  Ardsley  Common,  the  soil  and  freeihald  tt 
which  were  vested  in  the  said  Beiuamin  Midde- 
thwait,  as  parcel  of  tbe  said  manor,  subject  to  oertidii 
rights  of  common  of  pasture.  The  coal  and  mioeiala, 
and  unopened  stone  quarries,  stones,  earth,  and 
other  snostances  under  the  surface  of  tbe  said  com- 
mon, or  waste  land  or  ground,  also  beloaging  to 
him  as  part  of  the  said  sou  and  freehold  so  vestu  in 
him  as  aforesaid,  and  he  was  entitled  to  win  and 
woric  the  said  coal,  minerals,  and  unopened  stone 
quarries,  and  there  were  also  certain  open  stone 
quarries  upon  the  said  common,  or  waste  land  or 
ground,  which  belonged  to  him  as  part  of  tbe  said 
soil  or  freehold  so  vested  in  bim  as  aforesaid, 
but  which,  at  the  time  of  the  passing  of  the  said 
Act,  were  in  lease  from  him  to  other  parties  as  in 
the  said  Act  mentioned.  By  an  Act  ef  ParliameBt 
passed  in  the  33rd  year  of  the  reign  of  bis  Majesty 
King  George  II.  entitoled  "  An  Act  for  dividin|  and 
inclosing  the  open  common  in  the  township  of 
Ardsley  and  parish  of  Darfield,  in  the  West  Riding 
of  tfae  county  of  York,"  after  reciting  that  there 
then  was  a  certain  large  common  or  tract  of  waste 
land  or  ground  lying  within  the  township  and 
manor  of  Ardsley  aforesaid ;  and  also  reciting  that 
his  Grace  the  Duke  of  Kingston  and  several  othor 
persons  then  were  freeholders witbinthe  said  township 
of  Ardsley,  and  entitled  to  right  of  common  npan 
the  said  common  or  waste  ground ;  and  redting  unt 
it  would  be  for  the  advantage  of  the  several  penona 
entitled  to  right  of  common,  if  the  said  common  or 
waste  ground  was  indosed,  and  specific  part*  and 
shares  thereof  allotted  to  tiiem  according  to  their 
respective  properties,  rights,  and  interests  thereia, 
but  that  tbe  same  could  not  be  el&ctually  done  with- 
out the  sdd  of  Paritamoit.    It  was  (amongst  ofliar 
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thiols)  enactod  that  the  conuninioDen  appointed 
tot  eurjing  the  said  Act  into  ezecntion  or  any  three 
or  mor;  of  them  (after  setting  out  and  allotting  so 
wach  of  the  said  common  gronnds  as  shonld  be 
equal  to  one  fnll  tenth  part  of  the  average  value  of 
the  said  common  grounds  in  lieu  of  all  tithes  arising 
ont  of  the  said  grounds  intended  to  be  inclosed  as 
aforesaid)  should  set  out,  assi^,  allot,  and  fkppoint 
unto  ana  for  the  said  B.  MicUethwait,  his  neirs 
and  assigns  (over  and  above,  and  exclusive  of,  such 
share  or  allotment,  as  should,  in  pur8u<uice  of  that 
Act,  be  allotted  to  bim  in  lieu  of  bis  right  of  com- 
mon), such  parcel  and  quantity  of  the'said  common 
as  in  the  judgment  of  the  said  commissioners  and 
their  successors,  or  any  three  or  more  of  them, 
shonld  appear  to  them  a  satisfaction  and  compensa- 
tion to  the  said  Benjamin  MicUethwait  for  his  right 
M  lord  of  the  manor  of  Ardsley  aforesaid,  to  and  in 
the  soil  of  the  said  common  or  waste  lands,  and  also 
to,  and  for,  the  damage  and  injury  he  would  sustain 
by  being  obliged  to  make  satisfaction  as  thereinafter 
mentioned  to  the  proprietors  of  the  lands  so  intended 
to  be  inclosed  for  the  digging   for  any  coals,  or 
minerals,  within  the  said  common  lands  and  grounds, 
and  then  to  divide  and  set  out,  ascertain  and  allot, 
the  residue  of  the  said  lands  intended  to  be  indosed 
unto,  between,    and  amongst   the   said  Benjamin 
Jlicklethwait  and  the  rest  of  the  persons  interested 
therein,  in  proportion  to  their  several  and  respective 
interests  therein.    And  it  was  by  the  said  Act  pro- 
vided that  the  stone-quarries,  the  property  of  the  said 
B.  Micklethwait,  and  demised-  by  him  to  the  Right 
Hon.  William  Earl  of  Stafford,  John  Uitey,  and 
George  Wilkinson  should  be  included  in  the  allot- 
ment or   allotments   to  be  made  as  aforesaid  to 
the  said  B.  Micklethwait,  or  in  one  of  them.  And 
It  was  thereby  further  enacted  that  within  the  space 
Ot  six  calencfar  months  after  the  execution  of  the 
commissioners'    award  as   therein  mentioned,  the 
several  parcels  of  land  thereby  allotted,  should  be 
Inclosed,  hedged,  ditched,  or  fenced,  and  that  such 
Jadoaores,  hedges,  ditches,  and  fences  should  at  all 
times  thereafter  be  repaired  and  maintained  in  such 
manner  as  the  ssid  commissioners,  or  any  three  or 
inore  of  them,  shonld,  in  such  award,  order  and  direct. 
And  it  was  further  enacted  that  every  person  en- 
titled to  any  allotment  or  allotments  to  be  made  as 
aforesud  should,  and  was  thereby  required,  to  accept 
SDch  allotment  or  allotments  within  the  space  of 
4hree  calendar  months  next  after  the  execution  of  the 
said  award,  and  notice  thereof  given  as  in  the  said 
Act  mentioned,  and  that  every  person  who  should 
refuse  or  neglect  to  accept  any  such  allotment  within 
the  time  before  mentioned  should  be  totally  exdnded 
from  having,  or  receivioj;  any  benefit,  or  advantage 
"by  the  said  Act  of  Parhament,  and  also  fW>m  any 
estate,  interest,  and  right  of  common  whatsoever  in 
the  lands  so  intended  to  be  inclosed.    And  it  was 
thereby  further  provided  and  enacted  that  the  said 
Act  should  not  prejudice  the  rights  of  the  lord  of 
the  said  manor,  or  of  any  future  lord  or  lords  of  the 
said  manor,  in  or  to  the  seigniory,  royalty,  rights, 
•nd  services  incident  and  belonging  to   the  said 
manor,  but  that  such  lord  or  lords  for  the  time 
being,  and  all  persons  claiming  and  to  claim  under  or 
in  trust  for  him  or  them,  as  lord  or  lords  of  the  said 
manor,  shonld  at  all  times  thereafter  hold  and  enjoy 
«11  rents,  services,  rights,  royalties,  courts,  perqui- 
sites, and  profit  of  courts,  and  all  other  royalties, 
inrivileges,  and  jurisdictiona  to  the  said  manor  or  to 
the  lora  or  lords  thereof  beloot|ing,  in  as  full,  ample, 
and  beneficial  manner  to  all  intents  and  purposes 
as  he  or  they  might  have  held  and  enjoyed  the  same, 
in  case  the  said  Act  had  not  been  made.    And  it 
was  thereby  further  provided  and  enacted  that  if  the 
lord  of  the  said  manor,  or  any  future  lord  or  lords 
thereof,  should  enter  upon  any  of  the  lands  and 
grounds  so  to  be  divided  and  allotted  by  virtue  of 
that  Act  for  the  digging,  getting,  taking  and  carry- 
ing away  any  coals  or  other  minerals,  he  or  they 
should  respectively  make  satisfaction  to  the  respec- 
tive proprietor  or  proprietors  of  such  lauds,  his  or 
their  tenant  or  tenants,  for  any  damage  which  he  or 
they  should  or  might  thereby  sustain.    The  said  Act 
concluded  with  a  saving  dauae  in  the  words  fol- 
lowing (that  is  to  say),  ''saving  always  to  the  King's 
Most  Excellent  Mikjesty,  his  heirs  and  successors, 
•nd  to  all  and  every  other  person  and  persons, 
bodies  poHtio  or  corporate,  his,  her,  and  their  heirs, 
successors,  executors,  and  administrators  (other  than 
those  meant  and  intended  to  be  barred  by  this  Act), 
all  such  estate  and  interest  as  they,  every,  or  any 
of  them  had  and  enjoyed  of,  in,  to,  or  in  respect  of 
the  said  common  before  the  passing  of  this  Act,  or 
could  or  might  have  had  and  enjoyed  in  case  the 
same  had  not  been  made  ;  but  no  such  other  person 
or  persons,  bodies  politic  or  corporate,  his,  her,  or 
thmr  heirs,  executors,  administrators,  or  successors 
shall  have  power  to  disturb  any  of  the  allotments  to 
be  made  in  pursuance  of  this  Act,  but  shall  accept 
tiie  respective  allotments  which  shall  be  made  in  lieu 
of  their  common  rights  or  other  interest  which  he, 
she,  or  they  would  have  been  entitled  to  in  case  this 
Act  had  not  been  made. 
The  commissioners  appointed  by  the  said  Act  of 


Parliament  in  due  manner,  on  the  1st  of  Angast, 
1763,  made  their  award,  and  did  thereby,  amount 
other  things,  award,  allot,  and  assign  unto  the  said 
B.  MicUethwait,  to  be  held  in,  severally,  by  him,  his 
heirs,  and  assigns,  a  certain  parcel  of  the  said  com- 
mon, containing  31a.  2r.  9p.  ten  acres  of  which  said 
parcel  of  land  were  thereby  declared  to  be  allotted 
to  die  said  B.  Micklethwait,  as  a  satisfiietion  and 
compensation  for  his  right  as  lord  of  the  manor  of 
Ardsley  aforesaid,  to  and  in  the  soil  of  the  said  com- 
mons and  waste  grounds,  and  also  to  and  for  the 
damage  and  injury  he  would  sustain  by  being  obliged 
to  mue  satisfaction  to  the  proprietors  of  the  several 
allotments  on  the  said  common  for  the  digging  for 
any  coals  or  minerals  within  the  said  common  lands 
and  grounds,  and  the  residue  thereof  was  thereby 
declued  to  be  part  of  the  allotments  made  to  the 
said  B.  Micklethwait,  in  lieu  of  his  right  of  common 
on  the  said  common  or  waste  ground.  And  the  said 
commissioners  did  thereby  further  award,  allot,  and 
assign  unto  the  said  B.  Micklethwait  a  certain  other 

rt  of  the  said  common,  containiog  2Ca.  Or.  25p. 
which  said  allotment  were  contained  the  said 
stone  quarries  demised  by  him  as  aforesaid,  and 
which  were  provided  by  the  said  Art  of  Parliament 
to  be  included  in  the  ^lotments  to  be  made  to  the 
said  B.  Micklethwait,  or  in  one  of  them.  The  said 
commissioners  in  and  by  the  said  award  also  allotted 
and  awarded  to  R.  Crookes,  late  of  Bamesley,  in 
the  county  of  York,  surgeon,  since  deceased,  a  cer- 
tain part  of  the  sud  common  or  waste  ground,  now 
railed  and  known  as  Crooke's  Close,  in  lieu  of  cer- 
tain right>  of  common  to  which  he  wis  then  entitled 
over  &e  said  lands  so  directed  to  be  indosed  as 
aforesaid. 

The  said  award,  after  divers  other  allotments  to 
various  persons,  contained  a  clause  or  proviso  to 
this  effect,  viz.,  that  the  said  lands  and  grounds 
hereby  allotted,  awarded,  and  assigned,  as  aforesud, 
to  the  said  several  persons  respertively,  should  be  in 
lieu  and  full  satisfaction  and  compensation  for  their 
several  and  respective  rights  of  common,  and 
other  rights  and  properties  whatsoever,  in,  over,  or 
upon  the  said  common  or  waste  ground,  and  that 
from  and  immediately  after  the  said  execution  of  that 
award,  the  right  of  the  said  B.  Micklethwait  in  and 
to  the  soil  of  the  said  common,  called  Ardsley  Com- 
mon, and  every  part  and  parcel  thereof,  which  shonld 
be  taken  into  the  said  inrlnsures,  by  virtue  of  the 
said  award,  and  all  the  right  of  common  belonging 
to  and  claimed  by  all  and  every  the  said  owners, 
proprietors,  and  occupiers  of  messuages,  eotta^, 
frantsteads,  lands,  tenements,  and  other  heredita- 
ments within  or  belonging  to  the  said  township  of 
Ardsley,  in,  over,  or  upon  the  said  common  or 
waste  gronnd,  and  every  part  thereof,  should  cease, 
determine,  and  for  ever  be  extinguished.  The  said  R. 
Crookes  duly  accepted  pursuant  to  the  said  Act  tbe 
said  allotment  so  made  to  him  as  aforesaid,  and 
caused  the  same  to  be  inclosed,  hedged,  ditched,  and 
fenced  within  the  space  of  six  calendar  months  after 
the  execution  of  the  said  award,  pursuant  to  the 
provisions  of  the  said  Act;  and  the  said  R. 
Crookes,  his  heirs,  and  assigns  had  ever  since 
the  making  of  the  said  award,  been  in  the  uninter- 
rupted possession,  use,  occupation,  and  enjoyment 
of  the  said  allotment  so  made  to  him  as  aforesaid. 

By  various  devises,  descents,  conveyances,  and 
Assurances,  the  plaintiff,  before  the  taking  of  the 
stone,  grindstones,  and  flagstones  hercinsfter  men- 
tioned, became,  and  was,  and  still  is  the  lord  of  theeaid 
manorof  Ardsley,and  entitled  toall  such  estate  and  in- 
terest in  the  said  manor  and  the  rents,  services, 
rights,  royalties,  privileges,  and  jurisdictions,  inci- 
dent and  belonging  to  the  said  manor  and  the  com- 
mon and  waste  thereof,  and  in  the  coal  and  minerals 
under  the  same,  as  the  said  B.  Micklethwait,  if  living, 
would  have  remained  and  continued  entitled  to  not- 
withstanding the  said  Act  and  award,  and  the  said 
other  matters  and  things  hereinbefore  mentioned. 
In  other  words,  the  plaintiff  now  has  such  estate  and 
rights  as  the  said  B.  Micklethwait,  if  now  living, 
would  have  been  entitled  to.  In  March,  1849,  the 
defendant,  claiming  title  through  the  said  R. 
Crookes  dec^aed,  opened  a  quarry,  before  nnopened, 
in  the  aforesaid  allotment,  ciuled  Crookes*  Close,  and 
between  that  time  and  the  commencement  of  this 
action,  tbe  defendant  dug  and  raised  out  of  the 
sud  quarry  under  the  said  allotment,  and  took  and 
converted  to  his  own  use  divers  large  quantities  of 
stone,  grindstones,  and  flagstones  of  the  value  of 
50/.  The  pUdntiff,  as  lord  of  the  said  manor,  claimed 
the  said  stone,  grindstones,  and  flagstones,  as  having 
been  found  beneath,  and  having  been,  before  the 
passing  of  the  said  Act,  part  of  the  said  common  or 
waste  land.  The  defendant,  admitting  that  the  said 
land  from  which  such  stone,  grindstones,  and  flag- 
stoneswere  gotten  had  been  partofthesaidcommonor 
waste  land  before  the  passing  of  the  said  Art  of  Par- 
liament, and  had  been  so  awarded  and  allotted  to 
the  sud  R.  Crookes,  as  aforesaid,  denied  that 
the  said  plaintiff  was  entitled  to  such  stone,  grind- 
stones, and  flagstones  found  under  the  said  allot- 
ment, as  aforesaid. 
The  questbn  for  the  opinion  of  the  Court  was. 


whether  the  idaintiff  was  ontitM  totkirik 
grindstones,  and  flaistoiies,  so  gottaa  adM^ 
the  defendant,  ondn-  the  said  sOotnest,  tg  ^  J 
R.  Crookes,  now  called  and  kam  a  Csa 
Close. 

Knowlet,  Q.C.  (with  him  B.  BiS)  fir  fc  ■ 
tiff.— This  case  is  mocb  like  the  esse  cf  nt£r 
Roue\.  WammoH,  14  M.  &W.  8»,ii9< 
^U.  800.  At  Use  time'  of  the  Act  Ai  Id  i 
tbe  right  of  mineo,  minenls,  ke.  [Mum.!' 
The  olqect  of  the  Act  was  to  give  &  ucr 
freehold.  Axokkson,  B.— There  mM  h  iw 
servation.]    There  is  a  reservatioD  i^  m^ 

CmelvM  (with  him  W.  R.  CW(),fcrtkMi 
was  called  on. — The  qoestioa  is,  wMsttt 
perty  in  the  minerals  is  reserved  to  iirk' 
merely  a  right  of  dining  coals  sod  misBHaa 
compeiuation  for  any  damage  done,  kit  It 
there  is  no  recital  of  any  right  of  tbe  U:KiMt 
he  had  some  rights,  hot  they  areDotusailV 
object  of  the  Act  was  to  benefit  the  potia^ 
right  of  common ;  the  rights  of  theU«» 
pvatively  trivial.    The  word  "sog"Basii 
the  third  section  of  the  Act  would  iaduaii 
the  surface,  but  every  thing  below  (be  aAt  t 
case  more  nearly  resembles  tiiat  of  TMij'i 
(on,  2  T.  R.  701,  than  Lord  JlsMr'tm  U 
minerals  would  pass  to  the  allottee  b;tivw>i 
of  sec  3,  which   anthorised  the  ttnmm:i 
allot,  the  question  ia,  whether  then  irtir* 
qnent  words  to   alter  that.    Inlsr^iiMia 
all  the  'mines  and  minerals  were  expresjr 
There  ought  to  be  an  express  exoeptioi^^ 
words.    (Shep.  Touch.  77.)  1  shall  cmtalfB 
is  any  reservation  of  minerals  to  fte  lori  *■ 
are  not  minerals.    They  are  not  takea  iw* 
but  out  of  quarries.      [Pollock,  C.B.-a» 
often  also  obtained  by  qnanrying.]    ^'^'^ 
stone  to  be  a  mineral,  the  propertr  in  **■ 
minerals  ia  not  reserved  to  the  totii,  j*«* 
right  to  dig,  making  compeoas&n.  llumi 
—Then  you  contend  that  both  ttuM** 
allottee  may  dig.]     The  lord  lmo«lf_»)J(» 


prendre  reserved"  to  bim.  [Aldisioj,  W  * 
allottee  were  entitled  to  theoosbijdim*! 
would  bo  very  nnreasooaUe  thst  ■»■•  *T 
have  the  right  to  dig  them,  PW'J'i" 
damage  done  to  tiie  land,  and  not  W  *  "^ 
minerals.]  First,  then,  it  is  o"*?*'*^^ 
are  not  minerals;  and,  ■*<''*!''_"JT?|m. 
not  reserved,  but  only  a  profit  «^"J^  rjJJ, 
SON,  B.— Coal  mines  are  "^ffi'^aat. 
Laws,  all  other  mines  are  exdUa.  '•5zjs 
tion  does  not  iadnde  a  stosa  f"'' "JJi. 
indudesaU  other  mines.]  H^'^JJ^S* 
ence  in  the  judgment  in  Lord  **1^  ^^fg 
wrongly  redted  in  the  report;  ■'■f:,.  ^ 
Book,  17  Ed.  Hil.  Term,  h-  f'T  ^'JE 
mi'nerc  de pierre  and minere it '•""r^Iji 
of.  [ALDEasoN,  B.-Yes,  that  W  I*  "• 
minerals  of  stone,  minerals  of  oosJ,  »J    ^^ 

Poiiocc,  C.B.— We  are  allof  0fO»» 
plaintiff  is  entitled  to  our  jnajniMt.  "V^ 
w.  whether  the  plaintiff  is  entittal  to  ai»^ 
&c.  in  his  capacity  as  lord  of  the  »»»",^te 
was  substantially  dedded  by  the  «»«j*l  j, 
V.  JTommoa,  14  M.  &  W.  ©S- J°£12|r 
true  that  there  were  stonger  ^P^J^i-^S 
haps  the  right  of  the  lord  was  »««  ^^^ 
distinct  riAts.reseiwed;  thMiss^o^,^ 


mtistobeinrerreo.  Pf?'',,-* 
of  taking  coals  and  minerals,  ^>f^^^ 
■    ■     -^  Hon.  [His  lordship  read  tbeK^S 


but  I  thiiu  it  is  to  be  inferred. 

am 
by impliostioo.  [His  lordslnp '""""^ J* 
of  the  Act,  and  commented  upon  ttj^vjt 


particularly  to  the  20th  clause  as  f<*"^jii 
vided  always  and  be  it  further  f^^f» 
lord  of  the  said  manor,  or  any  fyVM  *, 
thereof,  shall  enter  upon  ""T  *  J^,g»< 
grounds  so  to  be  divided  and  •""^J'.jsf 
this  Act  for  the  digging,  gettrog,  "^'^|4? 
ing  away  any  coals  or  other  5'""*7l,-i* 
shaU  respectivdy  make  »«''«'»^„arte»*' 
proprietor  or  proprietors  of  socn  ""IVjijijiJ 
tenant  or  tenanta,  for  any  o^^Jz^tH^ 
shall  or  may  thereby  sustain.  J^i,)!/)* 
implicaHon,  abews  that  the  lori  ^^^H*  , 
coals  and  minenls.   It «  f'>'"«'.!^  j?  ^.W*  I 
right  was  in  him;  and  it  is  rw"""    ftt,  ,\ 
hi  was  lord,  and  entitled  to  the  nim«-  ^^ 
tion  is,  what  is  the  effect  of  this  "^  |^  i  ^ , 
Mr.  Cowling  contends  »!»»' P''"  „««)(rt!«»  ; 
profit  a  pr^re-t  right  to  d>«i  ""JJV"* 
^Is  an^  mineiaUi.    That  wos U  be  •   >j 


coals  ana  minerals.  *"•'.,,!.. •lli)tt«>''j 
venient  right  to  reserve  agaiMt '"  ^  k^ 
a  more  reasonable  construction  !»•  g^fi^ 
minerals  are  reserved  to  the  lo'^»"l„tk» jj 
to  be  made  for  any  damage  io^J^^  ik  *^ 
case  of  Lord  Rotte  expressly  a«°™Sjj  {^ 
"minerals"  does  indude  stones.^  '..wtoK*" 
think,  was,  taking  the  whole 
to  the  lord  all  the  mines  and 
viously  possessed,  which  'O*™.  , 
he  on  all  such  occasions  vaio^ 


think,  was,  tailing  toe  '"™'^"5«Js«'»"%j 
to  the  lord  all  the  mines  and  ny^Tje  Ok  f: 


com 


damage  done. 


mageaone.  fth-Bin* 

Aldbrson,  B.— I  am  of  *•  "^ 
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EXCHEQUER. 


EXCHEQUER. 


OM  begins  by  finding  that  the  lord  w»s  entitled  to 
the  minenls  and  stone,  and  that  he  had  exercised 
Us  right  by  opening  a  qnany.  The  3rd  section  of 
the  Act,  whidi  provides  tor  the  maldng  of  the  several 
allotments,  gives  a  compensation  for  the  lord's  right 
in  the  nil  of  the  manor,  and  for  the  damage  and 
inivaj  he  would  sustain  by  being  obliged  to  make 
satisnction  to  the  proprietors  as  thereinafter  men- 
tioned. This,  coupled  with  the  19th  section,  shews, 
I  think,  that  the  rational  construction  is,  that  the 
word  toil  meant  exclusive  of  coals  and  minerals,  and 
has  a  similar  effect  to  that  expressly  contain«l  in  Lord 
Roase'scase.  The  stone  he  was  previously  entitled  to. 
Tiiat  right  is  still  reserved  to  him,  only  he  is  to  make 
compensation  to  the  allottees  for  any  damage  done 
to  the  allotmento. 

Platt,  B.— WTien  the  Act  of  33  Geo.  2,  passed, 
this  common  belonged  to  the  lord  of  the  manor, 
subject  to  certain  rights  of  pasturage.  The  rights  of 
the  allottees  were  limited  to  the  surface,  the 
minerals,  &e.  belonged  to  the  lord.  Is  there  any- 
tliing,  then,  in  the  Act  to  deprive  the  lord  of  such 
property.  One  cannot  doubt  the  intention  of  the 
Ael^  it  was  to  give  the  allottees  exclusive  rights  over 
small  portions  instead  of  general  rights  over  the 
whole.  The  word  soil,  in  the  3rd  section,  would 
pass  the  mines  without  the  concluding  words  of  that 
flection,  but  not  when  taken  in  connection  with  those 
words.  How  could  the  lord  have  to  pay  compensa- 
tion if  he  had  no  right  to  dig  ?  It  would  be  very 
remarkable  if  he  were  to  pay  ror  the  digging  bat  not 
for  the  coals  or  minerals,  supposing  them  to  belong 
to  the  tenant.  And  as  to  the  question  of  stone 
biing  •  mineral,  that  it  is  decided  to  be  in  Lord 

Martin,  B. — I  am  of  the  same  opinion.  The 
«tones  in  question  were  not  stones  on  the  surface, 
but  stones  dug  out  of  a  qnairy.  T^xe  Act  is 
«qaivalent  to  a  deed  of  conveyance  to  the  allottees 
of  the  several  allotments,  reserving  to  the  lord  the 
mines  and  minerals.  Stone  dug  out  of  a  quarry  is 
■»  mineral,  and  mines  are  quarries  or  places  where 
■nythiug  is  dng.  All  stones  not  on  the  snrfoce, 
but  got  from  the  quarries,  are  minerals,  and  the 
property  of  the  lord. 

Judgment  for  iht  pUantiff. 

O'Briek  r.  LosD  Kiivtok. 
luiu  out  <ff  Chmic*n/—D*ed(ifturig«mtnt—Uttay 

— Lift  inmroHce. 
J.  O.,  Mng  indebted,  auigned  over  all  hit  real 
ettatei  to  Inuttet,  in  truet,  at  agreed  with  the 
erediter* :  let,  to  pap  the  expentet  of  the  trtat  ,- 
2Mt.  the  atumitiee  charged  on  the  eetate ;  3rd,  to 
Mmde  the  rente  into  two  eharee,  proportioned  to 
the  munmt  of  the  detit  epeeified  in  two  echt- 
dnlee,  the  fint  to  be  divided  equally  between  the 
ertditort  m  the  firtl  tehedule,  and  the  teeond  in 
a  rimUar  way.  The  trutteet  covenanted  to  in- 
tmre  the  l\fe  qf  J.  0.,  the  turn  atturtd  to  be 
applied  to  pav  the  ereditort  their  debit  in  full, 
together  with  fint  per  cent,  interett.  It  wot 
fitrthtr  agreed  that  any  bonut  that  might  be  de- 
clared on  Me  polieiet  ihould  belong  to  the  ere- 
ditort  named  in  the  teeond  tehedule;  and  the 
ertditort  on  their  part  covenanted  not  to  moleil 
J.  0.  during  hit  Itfe,  but  to  look  to  the  said 
alignment.  Sec.  for  their  debtt : 
Held,  that  this  wot  not  an  uturiout  trantaction. 

The  fiu:ts  of  this  case  are  folly  set  out  in  the 
foUowing 

JtrDOKBHT. 
Thwrtdag,  April  17.— Pollock,  C.B.— This  case 
waa  sent  by  the  yice-Chancellor  Wignm  for  the 
opinion  of  this  Court,  the  material  statements  of 
which  are.  Sir  John  Osbom  being  much  indebted, 
oonveyed  by  indenture,  dated  the  9th  of  April,  1822, 
to  Lmrd  Kenyon  and  Thomas  Metcalfe,  all  his  life 
interest  in  an  estate  in  Bedfordshire,  subject  to 
oertain  annuities  in  trust,  at  any  time,  without  the 
ncoeasity  of  consent  or  concurrence  on  the  part  of 
Sir  John  Osbom,  to  convey,  assign,  apply,  and  dis- 
poM  of  the  premises  conformably  to  any  advance 
the  tmstees  should  make,  a  power  being  given  to 
Sir  John  Osbom  in  the  deed  for  that  purpose 
to  the  creditors  mentioned  in  the  schedule  to  that 
d,  and  in  such  manner  as  the  trustees  in  their 
I  should  think  reasonable  for  that  purpose 
to  ooDvene  a  meeting  of  those  creditors.  The 
tznatees  did  caaae  a  meeting  ot  creditors  to  be  held, 
aad  a  resolution  was  come  to,  that  the  clear  surplus 
iacoaie  of  the  trust  estate  should  be  conveyed  by 
tbe  said  indenture,  to  be  rendered  available  for  the 
beoefit  of  the  creditors,  by  a  division  into  two  parts, 
in  the  manner  expressed  in  the  indenture  of  the  1st 
4lf  July,  1823,  between  Lord  Kenyon  and  Metcalfe 
of  tlie  first  part.  Sir  John  Osbom  of  the  second 
pnt,  and  the  crediton  of  the  third  part,  made  pur- 
•oant  to  that  resolution.  By  the  indenture  it  is  wit- 
aMHd,  that  in  pnrsuanoe  ot  the  said  resolution,  and 
tlie  order  to  carry  into  effect  that  resolution,  it  was 

red  by  and  between  the  said  parties  thereto,  that 
tmatees  were  to  hold  the  rents  in  tmst.—first, 
to  pay  the  expenses  of  the  trust ;  secondly, 
the  anniiities  chaiftd  on  the  estate;   thirdly,  to 


divide  the  rents  into  two  shares  proportioned  to  the 

amount  of  the  debts  s|>ecified  in  the  two  schedules 
to  the  deed ;  the  portion  appropriated  to  the  first 
schedule  to  be  paid  to  the  creditors  specified  in  that 
schedule  equally  in  discharge  of  their  debts,  and  after 
satisfying  the  debts  and  interest  as  tothe  sharesappro- 
priated  to  tbecreditora  mentioned  in  the  said  schedule, 
utrust.toapplyacompetentsnmineffecting and  keep- 
ing on  foot,  m  uie  names  of  the  trustees,  a  policy  or  po- 
licies on  the  life  of  Sir  John  Osbom,  in  some  office 
or  offices  in  London  or  'Westminster.  It  was  fur- 
ther declared  and  agreed  between  the  several  parties 
that  the  trustees  should  hold  the  sums  assured,  and 
so  much  of  the  last-mentioned  assurance  and 
surplus  rents  as  should  not  be  wanting  for  the 
purpose  of  the  assurances,  in  trust  to  pay  the 
sum  assured  in  payment  of  the  several  debts 
!  specified  in  the  schedule  rateably,  and  then 
I  to  pay  interest  on  those  debts,  and  to  pay  the 
I  surplus  rents,  not  wanting  to  keep  on  foot  the 
I  policies,  towards  the  payment  of  the  interest,  and 
I  the  residue  towards  the  payment  of  the  principal  of 
I  those  debts,  and  to  hold  any  residue  that  should  re- 
I  main  in  the  hands  of  the  trustees,  in  tmst  for  Sir 
John  Osbom  and  his  executors.  Then  follows  a 
!  proviso  that  if  any  addition  by  wajr  of  bonus  or 
'  otherwise  should  be  made  to  anjr  oi  the  sums  as- 
I  sured,  the  sums  to  be  received  in  respect  of  such 
I  addition  should  belong  to  the  creditora  named 
I  in  the  second  schedule  in  addition  to  then-  debts, 
and  be  divided  among  them  in  proportion  to  their 
debts,  notwithstanding  the  principal  and  interest  on 
those  debts  might  be  m  other  ways  and  means  afore- 
said fiilly  discharged ;  and  then,  in  consideration  of 
the  provision  made  by  that  deed,  all  the  creditors 
gave  to  Sir  John  Osbom  leave  and  license  to  live 
anywhere,  without  any  let,  molestation,  or  hindrance 
to  be  offered  or  done  to  Sir  John  Osbom,  on  his 
person,  or  in  his  goods,  chattels  or  effects,  by  the 
creditors ;  and  there  was  a  provision  made  that  if 
'  any  one  was  to  sue  or  molest  him,  contrary  to  the 
'  license,  his  debt  should  be  considered  as  released, 
and  that  Sir  John  Osbom  might  plead  in  bar  to  any 
action  on  such  release.  Crediton  to  the  amount-  of 
36,6972.  &I.  Ud.  executed  this  deed  and  signed  the 
second  schedule.  The  trustees  effected  insurances 
to  the  amount  of  28,500/.  and  in  1830  permitted 
some  creditors,  who  signed  the  second  schedule,  to 
sign  the  first,  and  at  the  same  time  ceased  to  keep 
up  one  of  the  policies,  and  applied  the  share  of  the 
rents  which  had  been  previously  paid  to  the  payment 
of  premiums  on  the  insurances  to  the  payment  of 
the  debts  of  the  creditora  who  were  so  permitted  to 
sign  the  fint  schedule.  Sir  John  Osbom  died  on 
the  29th  of  August,  1848.  One  year  after  his  death 
the  tmstees  received  the  sum  assured  by  the  policies 
kept  up,  and  a  bonus  or  addition,  the  two  sums 
amounting  together  to  27,229/.  9s.  lid.  They  had 
also  in  their  t^nds  3,000/.  of  rents  unapplied.  Before 
Sir  John  Osbom's  death,  O'Brien,  as  executor  of  a 
deceased  creditor  named  in  the  second  schedule,  filed 
a  bill  against  the  trustees  and  Sir  John  Osbom,  who 
was  made  a  party.  He  put  in  his  answer,  raising  no 
objection  to  the  validity  of  the  deed ;  but,  after  his 
death,  the  bill  being  amended,  and  Lady  Osbom,  bis 
widow  and  executrix,  made  a  party,  she,  in  her 
answer,  submitted  to  the  Court  whether,  having  re- 
gard to  the  proviso  for  the  payment  of  the  bonus  to 
the  creditora  mentioned  in  the  second  schedule,  the 
indenture  was  not  usurious  and  utterly  void ;  and 
whether  the  moneys  in  the  hands  of  the  trustees 
should  not  be  piud  to  her.  The  Viee-Chancelior 
thereupon  directed  a  case  to  be  sent  to  this  court 
stating  the  fiscts  at  length,  and  submitting  the  follow- 
ing queries : — 1st.  Whether  the  indenture  of  the  Ist 
of  July,  in  the  year  of  our  Lord  1822,  is  wholly  or 
to  any,  and  to  what  extent,  or  as  to  any  or  what  part, 
void  for  usury  ?  2nd.  Whether  the  same  indenture 
is  void  for  usury  as  to  the  provisions  for  the  credi- 
tora in  the  fint  schedule  ?  3rd.  Whether  the  same 
indenture  is  void  for  usury  as  to  the  provision  for 
creditora  in  the  second  schedule  ?  4th.  Whether  the 
said  indentoie  is  void  for  usury  so  fiir  as  it  provides 
for  the  debt  of  Wm.  L.  ?  5th.  Whether  Lady 
Osbom  could  recover  in  any  action  at  law  from 
the  tmstees.  Lord  Kenyon  and  Thomas  Metcalfe, 
the  balance  unapplied  in  their  hands,  and  the  surplus 
rents  and  profits  received  from  the  life  estate  of  Sir 
John  Osbom,  or  the  amount  received  by  them  from 
the  several  insurance  offices  in  respect  of  the  policies 
of  insurance,  or  any  and  what  part  thereof .'  We 
shall  certify  our  opinion  to  the  Vice-Chancellor, 
answering  all  and  each  of  these  questions  in  the 
negative ;  hut,  according  to  the  practice  which  has 
of  1^  obtained,  we  proceed  to  state  publicly  our 
reasons  for  those  answen.  We  have  had  much 
doubt  as  to  the  proper  answen  to  be  returned  to  the 
third  and  fourth  questions,  and  to  so  much  of  the 
first  as  Tctetes  to  the  crediton  in  the  second 
schedule;  the  doubt  arising  from  the  crediton 
in  the  second  schedule  being  apparently  entitled 
under  the  deed  to  something  beyond  the  principal 
and  legal  interest  upon  the  whole  amount  of 
their  dents,  namely,  to  a  proportionate  share  of  the 
bonna  or  addition  made  to  the  principal  sum  in  the 


policies  mentioned;  bntwearesatisAed,  afternracb 
consideration,  that  the  indenture  is  not  void  a*  to 
those  crediton.  We  have  never  felt  any  difficulty  ae 
to  the  answer  to  be  returned  to  the  other  questions. 
By  the  fint  indenture,  dated  the  9th  April,  1822,  the 
entire  control  over  the  rents  is  given  to  the  trustees 
for  the  purpose  of  making  such  arrangement  as  they 
might  tbinic  practicable  with  Sir  John  Osbom's  ere* 
diton,  and  by  the  resoiution  which  was  carried  into 
effect  by  the  second  iadenture,  the  crediton  divided 
themselves  into  two  classes,  one  who  were  wiUing 
to  take  their  proportion  of  the  rents  in  satistactioiT 
pro  tanto,  fint  of  the  principal,  then  the  interest,  of 
their  debts ;  and  another  who  |»eferred  the  appljiga- 
tion  of  their  shares  to  the  eflecnog  insurances  on  Sir 
John  Osbom's  life  and  waiting  for  the  payment  of 
their  debts  till  his  death ;  and  both  then  covenant  to 
discharge  Sir  John  Osbom  for  the  whole  of  his  Mb 
and  in  effect,  although  not  in  words,  to  look  alone 
to  his  personal  and  real  estate  after  his  death,  if 
there  should  be  any,  for  the  payment  of  tliat  unsa- 
tisfied portion  of  their  debts  if  ao^  should  be  nii»- 
tisfied;  for  their  debts  are  not  discharged  by  the 
indenture,  the  remedy  for  the  unpaid  portion  conti- 
nuing after  Sir  Jolin  Usborn's  demise ;  but  any  per- 
sonal remedy  agiiinst  himself  by  an  action  at  law 
being  absolutely  gone,  the  latter  class  are  entitled  to 
the  bonus,  if  any,  on  the  policies  which  are  effected 
for  their  benefit,  und  the  principal  question  is,  whe- 
ther the  stipulation  for  this  additional  benefit  beyond 
5  per  cent,  interest  payable  on  the  death  of  Sir  John 
Osbom  makes  the  bargain  usurious.  We  never 
have  bad  any  doubt  that  the  transaction  with  respect 
to  the  crediton  in  the  first  schedule  was  perfectly 
legal.  Their  proportionate  part  of  the  rant  is 
severed  from  the  rest,  and  in  no  way  oSscted 
by  the  bargain  with  the  other  crediton.  As 
to  those  creditora,  in  the  fint  place,  we  are 
by  no  means  satisfied  that  this  agreement  for  the 
license  to  Sir  John  Osbom  for  life  can  be  considered 
as  a  forbearing  of  the  debt  within  the  meaning  of 
the  statute  2  Anne,  c.  16.  In  this  case  it  is  a  rella- 
qnishment  of  the  penonal  liability  of  the  debtor 
altogether ;  it  is  not  a  mere  forbearing — but  it  is  ■ 
relinquishment  of  the  liability  of  the  debtor  per- 
sonally altogether,  for  ever,  retaining  only  a  ramedy 
against  his  real  or  personal  representatives,  who  are 
not  liable  in  penon.  And  the  case  may  be  likened 
to  an  agreement  to  keep  up  the  liability  of  a  surety 
and  to  release  a  particular  estate  fi-om  a  judgment 
binding  all  the  estate  of  the  parties  in  consideration 
of  a  sum  of  money,  which  we  do  not  think  would  be 
void  on  the  ground  of  usury,  if  not  entered  into  H 
a  shift  or  contrivance  to  give  colour  to  it.  It  is  un- 
necessary for  us,  however,  to  give  any  decisive 
opinion  upon  this  point,  though  we  plainly  intimato 
that  it  is  the  inclination  of  our  opinion  at  present, 
because  we  are  satisfied  that  the  proviso  as  to  the 
crediton  in  the  second  schedule  is  valid  on  another 
ground.  Fint,  it  is  obvious,  on  looking  at  the  whMe 
of  the  transactions,  that  the  division  into  two  classes 
is  an  arrangement  made  between  the  crediion  tliem- 
selves,  each  having  the  option,  at  least  befora  the 
deed  was  executed  by  him,  to  fix  the  class  to  which 
he  would  belong ;  and  the  trustees  in  disponng  of 
the  rents  so  far  as  was  necessary  for  the  payment  of 
the  debts  really  acted  on  behalf  of  the  crediton 
themselves,  and  the  agreement  as  to  the  dispositioii 
of  the  shares  of  the  rents  belonging  to  them  haag 
a  stipulated  arrangement  inter  te,  which  the  trustees 
were  to  carry  into  effect,  the  first  class  of  creditors 
airreeing  to  be  paid  their  share  and  divide  it,  those 
or  the  second  class  to  employ  it  in  what  they 
considered  a  more  beneficial  way  of  securing 
their  debts  by  effecting  insurances  and  autho- 
rising their  trustees  to  do  that  in  a  speculative 
mode  by  risking  it  in  insurances,  and  permitting 
them  to  share  the  profits  in  the  shape  of  a  boniu ; 
and  Lord  Kenyon  and  Metcalfe  then  in  their  cha- 
racter of  trustees  in  the  same  deed  are  in  the  same 
situation  as  if  the  creditora  had  named  other  persons 
to  be  their  particular  trustees  for  carrying  this  ar- 
rangement into  effect.  It  was  indifferent  to  Sir 
John  Osbom  under  which  class  the  crediton  should 
place  themselves ;  and  indeed  he  had  no  power  to 
object  to  any  disposition  of  the  rents  which  the 
tmstees,  who  by  the  fint  indenture  had  tbe  uncon- 
trolled management  of  the  payment  of  the  debts, 
should  think  proper  to  order.  So  that,  looking 
at  the  transaction  in  this  point  of  view,  there  is  no 
promise  for  forbearance  beyond  5/.  per  cent.  No 
agreement  from  tbe  party  to  whom  the  forbearance 
is  made,  that  more  should  be  paid  by  bim  or  bjr  any 
other  penon  for  tbe  forbearance ;  the  additional 
sum  is  nothing  more  than  what  may  arise  fiom  the 
use  of  their  own  funds  in  the  way  in  which  they 
chose  to  use  those  funds,  as  they  were  entitled  to  do 
according  to  the  provisions  of  the  indenture.  But  it 
may  be  said  that,  although  this^arrangement  mialU 
have  been  made  and  would  have  been  perfectly  vdid 
if  Sir  John  Osbom  was  not  made  a  party,  yet  he  ii 
made  a  party  to  it,  and  there  is  a  stipulation  with 
him  that  the  share  of  tbe  rents  belonging  to  the  se- 
cond class  should  be  applied  so  as  to  give  a  possible 
benefit  of  more  than  five  per  cent,  and  therefore 
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ttteri  is  a  nntrions  bunin  with  him.  It  m%j  be 
4iKibtM  »he«faer  raeh  w  Oe  eflect  of  maldng  Sir 
.Min  Oabom  ■  ••'ty  to  the  lecond  indentniv, 
aid  it  was  agreed  between  all  the  parties  to  the 
liijBiiliiiCi  that  the  (rasts  therein  meationeil  should 
be  axecoted.  It  is  said  the  oorenaot  is  pmsaant  to 
the  lesolntion  of  the  aeditors,  a  matter  in  wUch  Sir 
Jahn  Osbom  took  no  part,  and  he  may  be  a  party 
to  this  indeotar^  not  as  teUng  an  interest 
la  the  application  of  the  Ainds  of  ereditsrs  of 
file  second  dass  for  the  porpose  of  insorances, 
hat  only  to  testify  his  approbation  of  the  airange- 
aMot  made  by  tiie  tnistees  for  the  creditors  of  the 
leeond  class,  and  because  it  was  made  part  of  the 
.  kanain  tiiat  he  was  to  have  a  license  for  life  as  well 
as  we  surplus  of  the  rents,  after  effecting  the  oiqect 
ofthefiratdeed.  Bat  if  this  is  a  covenant  with  him 
by  the  irastaea  to  lay  out  the  second  share  of  the 
Mata  in  efli»cting  insonnces,  so  that  he  or  his  execu- 
ttn  might  eompUan  of  the  breach  of  corenant,  if  the 
trartees  applied  them  to  the  payment  of  debts  in  the 
Moond  schedule  simply,  and  thereby  reduced  his 
■4abt  beyond  the  amount  of  the  share  of  the  rents 
teceired   instead  of  that  beyond   the  sum  which 

-  ought  to  have  been  insured,  in  our  opinion  it  makes 

-  <B0  Aiference.    It  was  in  tlie  option  of  the  trustees 
to  insure  in  an  office  which  gives  no  share  of  the 

'  fiofit  to  the  assured,  or  in  one  which  does ;  and  in 
tiie  lattor  ease  there  is  the  possible  risk  of  being  con- 
ridered  a  partner,  assuming  that  in  this  part  of  the 
deed  the  trustees  do  covenant  with  Sir  John  Osborne 
to  lay  oat  the  money  in  insurances,  the  covenant  is 
qnatified  by  the  proviso,  and  the  effect  of  so  qualify- 
ncit  is  only  this,  that  if  trustees  choose  to  do  so  in  one 
<M  the  offices  which  make  the  assured  partners,  all 
the  share  of  the  profit,  which  is  a  compensation  for 
possible  risk,  shall  belong  to  the  creditor,  and  not  to 
•e  applied  to  the  benefit  of  iSir  John  Osborne  in  re- 
doelng  the  debt.  Sir  John  Osborne  in  effect  says, 
"You  raustinsnre,  so  that  when  I  die  my  estate  may 
biive  the  foil  benefit  of  my  debts  being  dis- 
cbwged  to  the  amount  of  the  insurance,  and 
the  surplus  of  the  sum  assured  beyond  that, — you 
may  do  so  in  any  office  in  London  or  Westminster, 
bat  if  you  choose  to  do  so  in  one  in  which  you  may 
twnr  the  possible  liability  of  partners,  you  may  take 
•n  the  bonus,  which  is,  in  effect,  a  compensation  for 
any  possible  risk,  for  the  use  of  the  creditors  for 
'wbom  you  act."  In  this  view  of  the  case  there  is  no 
t«oand  to  sav  that  the  transaction  as  to  the  creditors 
'  n  the  second  schedide  is  usurious,  and  we  are  all  of 
Minion  that  it  is  not.  The  answers,  therefore,  to 
'  fbe  whole  of  the  first,  and  third,  and  fourth  questions, 
'  as  well  as  to  the  second,  must  be  in  the  negative. 

-  Al  to  the  fifth,  as  the  transaction  is  altogether  un- 
tainted by  usury,  no  action  at  law  will  lie  at  the  suit 

'  of  Lady  Osbonx  against  the  trustees  to  recover  either 
-tlie  balance  as  applied,  or  sums  recovered  from  the 

iaaarance  office :  nor,  indeed,  if  the  transaction  was 
'•sorious  as  to  the  creditors  in  the  second  schedule, 

iroald  an  action  lie.  The  whole  of  the  rents  are 
"Tested  in  the  trustees  by  the  first  indenture,  and  Sir 
'friin  Osbom  and  his  executors  had  nothing  but  an 
'/aqrfty  as  to  the  surplus  of  the  trust  funds  to  be 

enforced  in  a  Court  or  Equity.  We  are  of  opinion 
'A»action  at  law  will  lie.    Certificate  aecordinglp 

nnreday,  June  5. 

Smith  e.  Howell. 

htttor  and  leuee — Covenant  to  repair— Anignte — 

Covenant  to  indemnify. 
A,  httvinff  an  unexpired  term  of  leoentji-two  yean, 
lei  fir  twenty-one  years  to  B.  taking  fiom  him 
a  covenant  for  rent,  repairi,  ifc. ;  A.  then  at- 
$igned  the  revertion  to  C. ;  B.  aetigntd  to  D.  the 
remainder  of  the  term  of  twenty-one  year;  with 
a  Hke  covenant  of  indemnity,  and  D.  to  B.,  J), 
aln  taking  a  similar  covenant  from  E. 
tn  an  action  on  the  covenant  for  rent,  fepairi,  ice. 
dy  C.  (the  atrigrue  of  the  revertion)  againtt  B., 
B.  n0ered  judgment  by  default,  and  the  amount 
ieai  aieertttined  by  a  jury,  and  then  paid  by  him 
to  C.  with  the  eostt.  B.  brought  an  action  for 
the  whole  againtt  D.  on  hit  covenant;  D.  de- 
fended the  action  and  incurred  cotts,  and  then 
ntd  E.for  the  whole  he  wai  liable  to  pay,  and 
oho  all  hit  cottt  brfore  he  had  paid  the  amount : 
Held,  E.  wai  liable  for  rent,  repairs,  and  the 
amount  B.  paidat  cottt,  but  nothing  further ;  that 
the  amount  wot  due  when  hit  liability  first  com- 
menced, notwithstanding  D.  had  not  paid  when 
■  hefirst  sued  E. ;  that  B.  had  pursued  the  correct 
course  in  tuffering  judgment  to  past  by  dtfault, 
and  having  the  amount  of  the  liability  assessed  by 
'j^fry. 

This  was  an  action  in  covenant  tried  before 
llartin,  B.  in  Middlesex,  when  the  plaintiff  obtained 
a  verdict  for  the  amount  claimed,  with  liberty  to  the 
defendant  to  move  to  reduce  the  damages  to  a 
nominal  sum  or  such  otheramount  as  theCourt  should 
]&ect  It  appeared  that  Messrs.  Broughton  and 
rieston  being  possessed  of  an  unexpired  term  of 
wventy-two  years  in  a  certain  household  estate  at 
Folham,  drmised  the  same  for  twenty-one  years, 
iriUi  the  osoal  covenants  to  |Ay  the  rent,  repaio,  &c. 


to  a  Mr.  Goodered,  on  the  4th  of  June,  1836.  at  a 
net  of  12M.  and  sabaeqaently  sold  and  assigned 
their  leveisioa  to  Mr.  Bridge  in  1848.  Goodered 
had  previously  asngned  his  mteiest  to  ttie  plaintiff 
Smitti,  Goodered  obtaining  from  him  a  covenant  to 

Crm  all  the  covenants  of  the  lease  of  the  4th  of 
,  and  to  indemnify  Goodered,  and  subseaoently 
the  plaintiff  assigned  the  same  to  the  defendant 
with  a  similar  covenant.  At  Michaelmas  1849, 
94/.  10s.  became  due  to  Bridge,  the  then  owner  of 
the  reversion,  for  rent  firom  the  defendant,  while  the 
premises  were  allowed  by  him  to  fidl  out  of  repair. 
In  consequence  of  this  an  action  was  brought  by 
Bridge  against  Goodered,  which  resulted  m  a  judg- 
ment for  the  plaintiff  for  297?.  16s.  6d.  for  rent, 
dilapidations,  and  costs  inclusive.  Goodered  then  sued 
the  plaintiff  for  that  amount  and  for  his  own  costs, 
making  in  aU  the  sum  of  382/.  Ifis.  6d.  and  the 
plaintiff  afterwards,  and  before  he  paid  that  sum  to 
(joodered,  brought  the  present  action  against  the  de- 
fendant, when  he  recovered  the  same  from  him,  and 
also  his  costs,  amounting  in  all  to  the  sum  of 
462/.  10s.  The  question  was,  whether  the  phuntiff 
could  recover  anything  from  the  defendant  on  his 
covenant  until  he  had  himself  paid  the  sum  re- 
covered against  him  by  Goodered ;  and  whether  be 
was  entitled  to  recover  the  costs  of  defending  the 
action  brought  against  him  by  Goodered,  and  a  rule 
ntri  having  been  obtained  to  reduce  the  verdict  to  a 
shilling,  or  such  other  sum  as  the  Court  should 
direct, 

Hofffbu,  Q.C.  (Field  with  him)  shewed,  cause.— 
The  plaintiff  is  entitled  to  recover  94/.  10s.  the 
amount  due  for  the  rent,  also  the  damages  assessed 
by  the  jury  when  Goodered  allowed  judgnient  in  the 
action  to  pass  against  him  by  default  as  for  the  repaire, 
amounting  to  165/.  lOs.;  the  plaintiff's  costs  therein 
37/.  16s.  6d. ;  other  charges  necessarilyincurred, 65/.; 
altogether  362/.  I6s.  6d. :  then  there  were  the  costs 
of  the  action  against  Smith  and  Smith's  defence, 
amounting  in  the  whole  to  456/.  3s.  2d.  for  which  the 
action  is  brought.  The  defendant's  covenant  irith 
plaintiff  is,  that  he,  the  defendant,  his  executors, 
administrators,  and  assigns,  would  pay  the  rent  of 
126/.  in  the  lease,  and  perform  the  several  covenants 
and  agreements,  and  observe  and  save  harmless 
and  indemnify  the  plaintiff,  his  heirs,  executors,  and 
administiators  from  and  against  the  same  respec- 
tively, and  all  costs,  damages,  and  expenses  which 
might  be  incurred  by  reason  of  any  delay,  breach, 
or  default  in  payment  or  performance  thereof. 
Warwick  v.  Siehardion,  10  M.  &  W.  284,  decides 
this  case ;  there  a  testator  devised  his  real  and  per- 
sonal estate  to  D.  and  R.  upon  trust  to  sell  and  to 
invest  10,000/.  arising  thereirom  in  the  public  funds 
or  real  securities  for  the  benefit  of  certain  persons 
mentioned  in  the  will.  The  money  was  not  so  in- 
vested, but,  with  D.'s  consent,  was  received  by  R. 
and  used  by  him  in  his  private  trade,  and  R.  gave  to 
D.  a  bond  conditioned  to  keep  him  harmless  and 
indemnified  against  all  actions,  suits,  proceedings, 
claims,  demands,  loss,  costs,  charges,  damages,  and 
expenses  on  account  of  the  said  sum  of  10,000/.  or 
by  reason  of  R.'s  being  permitted  to  bold  the  same. 
Held,  that  the  bond  was  valid  in  law,  and  the 
legatees  having  filed  a  bill  in  Chancery  against  the 
trustees  and  their  representatives,  claiming  pay- 
ment of  the  10,000/.  and  interest,  obtuned  a  decree 
whereby  it  was  dedared  that  D.  and  R.  were  jointly 
and  severally  liable  to  pay  that  sum,  and  the  l^atees 
carried  in  a  claim  against  D.'s  estate  for  that  amount, 
bat  no  amount  was  received  therefrom.  It  was  held 
that  the  representatives  of  D.  were  entitled  to  recover 
from  R.  in  an  action  on  the  bond  the  whole  amount 
of  10,000/.  and  interest,  and  that  their  claim  was  not 
limited  to  the  amount  of  costs  actually  incurred  and 
paid  by  them  in  the  Chancery  suit.  In  Lootemore 
V.  Radford,  9  M.  &  W.  657,  the  plaintiff  and  defend- 
ant being  joint  makers  of  a  promissory  note,  de- 
fendant as  principal  and  plaintiff  as  surety,  defendant 
covenanted  with  plaintiff  to  pay  the  amount  to  the 
payee  of  the  note  on  a  given  day,  but  made  de- 
fault :  it  was  held  on  an  action  on  tuis  covenant  that 
the  plaintiff  was  entitled,  though  he  had  not  paid  the 
note,  to  recover  the  full  amount  of  it  by  way  of 
damages.  In  Blyth  v.  Smith,  5  M.  &  Gr.  405,  A. 
brought  an  action  against  B.,  B.  gave  notice  to  C. 
against  whom  B.  had  a  remedy  over  to  come  in  and 
defend  the  action ;  C.  refused  to  do  so,  but  did  not 
prohibit  B.  from  continuing  the  defence ;  B.  svjfered 
judgment  bv  default,  and  watched  the  proceedings 
under  the  writ  of  inquiry,  putting  A.  to  the  proof  of 
his  claim.  At  the  trial  of  the  action  over  by  B. 
against  C.  the  jury  included  in  their  verdict  the 
costs  incurred  by  B.  in  the  former  action,  no  objec- 
tion being  then  taken  by  C.  to  the  right  of  B.  to  re- 
cover such  costs.  The  Court  refused  to  disturb  the 
verdict,  being  of  opinion  that  there  was  evidence  to 
go  to  the  jury,  that  C.  had  incurred  the  sanctioning 
those  costs,  ffeale  v.  Wyllie,  3  B.  &  C.  533,  was 
like  this  case;  but  the  decision  there  has  been 
doubted,  if  not  overruled.  The  defendant  here  had 
notice  from  time  to  time  of  the  various  proceed- 
ings; and  as  the  covenant  is  not  only  to  indemnify 
but  to  save  banuleas,  the  plaintiff  is  entitled  to  all 


the  costs  he  has  iiiMned«ad  baea  pttto,mmito 
recover  them  as  part  of  the  daoMgas. 

Bramwell,  contri.  in  anpport  of  the  nde.— The 
date  of  this  action  is  material,  as  when  it  was  eom- 
menced  judgment  was  not  signed  against  the  piUn- 
tiff,  nor  bod  the  debt  and  costs  been  paid.  TWnBt 
the  plaintiff  may  be  entitled  to  recover;  bat  not  for 
the  repurs,  and  all  those  costs  for  which  it  is  con- 
tended the  plaintiff  is  liable.  A  ooveoast  to  iadem- 
nify  is  only  for  such  reasonable  neglect  or  defeah  to 
which  the  terms  of  the  particular  oovenairt  tmt 
apply  for  his  own  breach  of  coveoant  only,  oad 
notlung  else,  but  the  default  htm  oriaes  oat  of 
the  breach  of  covenant  of  tiw  pUiatiS  ai^ 
Goodered,  not  solely  of  the  defendaat.  In  CU. 
tinge  v.  Heywood,  9  A.  &  E.  633,  on  a  oontnet  to 
indemnify  plaintiff  against  costs  which  he  is  after- 
wards called  upon  to  pay,  the  caaae  of  action,  it  ma 
held,  arises  when  he  pays,  and  not  when  the  coMs 
are  incurred,  and  that  the  Statute  of  LiautatioBS 
runs  also  from  the  time  of  payraeoL  In  WaUtr 
V.  Hatton,  10  M.  &  W.  249.  a  mcasoage  and  pre- 
mises were  demised  to  the  plaintiff  by  fasne  of  lOlit 
May,  1828,  for  twenty-ene  years  fren  tin  2601 
Much  then  last,  which  lease  contained  oovenaitt  to 
paint  the  outside  of  the  premises  onoe  in  ernxf  thice 
years,  and  the  inside  onoe  in  evny  seven  yean,  ad 
to  repair  and  to  keep  in  repair  the  preaiiaea.  aod  also 
to  do  any  repairs  which,  on  a  view  of  the  (oesaiHa 
by  the  lessor,  should  be  found  waatiBg,  of  whvh 
notice  should  be  given.  By  a  lease  dated  tiit  15lfa 
June,  1830,  the  phuntiff  demised  the  pnanseatothe 
defendant  for  the  residue  of  the  tenn.  WMiting  taa 
days,  containing  oovaaaots  with  the  eaueptkn  of  a 
stipulation  as  to  punting  the  outride  wuedwafc 
in  precisely  the  same  toms  as  those  oootaaed  ai  the 
original  lease.  The  original  koson  faavii«  laoi^ 
an  action  against  the  plaintiff  for  hreaoks  of  Oe 
covenant  to  repair,  he  applied  to  the  linfciadsal  to 
perform  the  repairs,  and  for  inntmrtinns  as  to  te 
course  he  should  puisne  with  respect  to  tike  defiBee 
of  the  action.  Defendant  denied  that  any  notice  to 
repair  had  been  given,  and  insisted  that  tbe  preanaai 
did  not  require  it;  phuntiff  thenoaoa  offend  to 
suffer  judgment  by  default,  which  deiendaat  nilaajj 
to  assent  to.  Pluntiff  thai  gave  defendant  notioe, 
that  as  he  had  denied  that  any  notice  to  repair  had 
been  served,  and  insisted  tiiat  the  peeoxbe*  were  not 
out  of  repair,  he  shoidd  traverse  the  haachas  oT 
covenant  assigned  and  try  the  question,  hoidiiy  the 
defendant  respoiisibls  for  the  oosts.  This  he  ae- 
oordingly  did,  and  the  result  wa^  that  the  erigiiial 
lessors  reootered  68/.  damsgw,  aad  56/.  12b.  for 
costs,  and  he  himself  iocnmd  53/.  14a.  4d.  ooats. 
It  was  there  held,  that  the  phintiS  was  not  — 'V'-' 
to  recover  from  the  defeodaot  the  coats  of  defeodiog 
the  action,  as  they  were  not  necessarily  ooeaaioDaa 
by  the  defendant's  breach  of  coveoant  to  raiair. 
And  although  the  covenants  contained  in  the  sab- 
lease  were  (with  the  exception  oi  tliat  rebtiag  to 
painting)  the  same  in  words  as  thoae  ooataiaed  m 
the  original  lease,  they  were  in  effiact  snhttaalaaMy 
different,  the  periods  at  which  the  leases  wet* 
granted  being  different ;  and  the  jad^  thoe  ap- 
peared to  have  intimated  that  the  plaiabff  oa^  to 
have  paid  the  amount  of  the  dilapidations  iato  eoor' 
instead  of  defendii^  the  action.  Lord  Abiiq^s 
judgment  is  strong  in  favour  of  the  drfdndaiif.  aad 
he  exjnessly  says  the  esse  of  Nettie  y.  WyHie  is  net 
law,  and  was  decided  on  a  mistakea  priaiai^ ;  and 
in  Logan  v.  Hall,  4  C.B.  598,  A.  being  leases  of  a 
messuage  under  the  corporation  of  2>>adoa,  de- 
mised it,  in  1829,  to  B.,  C  and  D.  for  tweatf.«ae 
years;  the  lessees  aovemmting  to  repair,  snd  to 
insure,  "  in  the  sum  of  2,500/.  at  the  least,  ia  the 
Protector  Fire  Imturanee  Office,  or  in  sach  otter 
respectable  insurance  office  in  Lomton  or  Ifiestata- 
tler.  as  B.,  C.  and  D.  (the  lessees),  Utetr  exeeotan^ 
Sec.  should  think  fit;"  with  a  proviso  far  n-mtrf 
for  breach  of  any  of  the  covenants.  In  18%,  C,  by 
indenture,  granted  an  under-lease  to  E.  and  F.  far 
the  residue  of  the  term,  wanting  one  day  ;  the  oader- 
lease,  containing  the  like  covenants  to  repair  and  to 
insure  "  in  the  sum  of  2,500/.  at  the  least,  in  the 
Protector  Fire  Inturanee  Office,  or  ia  aadi  aUtt 
respectable  fire  insurance  office  in  London  cr  West- 
mintter  as  £.  and  F.,  their  executors.  Ac  ahoaU 
think  fit,"  and  also  a  proviso  for  re-eatrr  fw  hnach 
of  any  of  the  covenants.  The  messuage  oeiag  oat  of 
repair,  and  uninsured,  the  executors  of  A.  in  1843, 
brought  ejectment  and  recovned  poaseaaion :  held, 
that  C.  was  not  entitled  to  recover  against  B.  aad  F. 
the  value  of  his  reversionary  interest,  the  kios  thenef 
not  being  the  result  of  their  breodies  of  rinianaaf. 
but  of  the  breaches  of  covenants  by  C  to  arUch 
covenants  they  were  no  parties.  Held,  also,  that  the 
execution  by  the  defendants  of  the  indeatnia  of 
under-lease  and  payment  of  rent  thereunder  to  C.  tns 
sufficient  evidence  for  the  jury  that  C.  eras  soiily 
entitled  to  the  reveisioa  e^eetant  upon  the  ds*ar> 
mination  of  the  under  lease. 

Pollock,  C.B.— We  sre  all  of  opinioa  in  Hm 
case  that  the  verdict  shoidd  be  redooed  to  S6K. 
16s  fid  being  the  total  amoant  of  the  foHowiag 
sums,  towhiohwstiiink  the  daiflBdantiar  '■ 


Digitized  by 


Google 


JcN»  28.  1851.] 


THE  LAW  TIMES. 


189 


EXCHEQUER. 


EXCHEQUER. 


BAIL  COURT. 


hii  coTenant :  94/.  10s.  for  rent,  166/.  lOs.  repairs,  ' 
and  102/.  odd  for  the  costs  incorred  in  the  action 
brought  by  the  assignee  of  the  rereision  against 
Ckiodered.  We  think  those  costs  may  be  recovered,  i 
and  that  the  amonnt  of  the  UabiUty  being  once  as-  { 
certained,  all  others  are  snperflaous.  This,  upon  an  i 
examination  of  the  cases,  will  be  found  to  be  in' 


amouttf  qf  the  rent  due  arid  espetuet,  it  not  the 
tubject  of  an  action  for  money  had  and  received, 
but  of  a  tpecial  action  on  the  case  on  the  tiatute 
2  Wm.  Sc  M.  ten.  I,  c.  5.  i.  2,  which  direct; 
that  qfier  the  tale  of  a  dittrett  the  overplut  {if 
any)  thall  be  Ufft  in  the  iheriff";  undertheriff'i, 
or  coneiable't  hand*,  for  the  oipner't  me. 


aeoordance  with  the  recent  decisions  opon  the  snb- ,  This  was  an  action  brought  for  money  had  and  re- 
ject; the  old  doctrine  as  laid  down  in  Neate  v.i  ceirad,  a  distress  having  been  made  upon  the  goods 
WyUie  and  other  ciuee,  is  now  exploded,  and  the  of  on.e  Haliwell  (see  Haliwell  v.  Eastwood,  ante), 
corenanft-of  indemnity  is  only  to  recover  from  the  the  tenant,  by  the  defendant,  the  goods  were  sold, 
party  liable  npon  the  breach  such  fair  and  reason- 1  and  realised  more  than  sufficient  to  pay  the  rent  and 
able  remuneration  for  the  damage  sustained  as  can  expenses,  leaving  an  overplos,  and  this  action  was 
be  best  ascertained  the  plaintiff  may  have  suffered,  brought  to  recover  that  overplus.  The  cause  was 
together  with  the  costs  which  the  party  may  have  tried  at  York,  before  Cresswell,  J.  when  a  verdict 
1>een  put  to  in  properly  maintaining  hie  right  to  i  was  returned  for  the  idaintiff ;  and  a  rule  nisi  having 
bave  tne  amount  due  to  him  strictly  ascertained.  |  been  obtained  to  set  aside  that  verdict,  and  to  enter 
The  case  of  Neale  v.  Wyllie,  in  3  B.  &  C.  was  much  a  nonsuit  or  a  verdict  for  the  defendant,  or  to  re- 


considered in  Walker  v.  Hatton,  10  W.  &  M.  249 
liOrd  Abinger  said,  the  only  safe  role  is  to  confine 
the  verdict  to  those  which  were  the  necessary  result 
of  the  act  complained  of,  viz.  the  want  of  repair, 
aad  I  cannot  see  how  it  can  be  contended  that  the 


duce  the  damages  to  9/. 

Walton,  Q.C.  and  Hall,  shewed  cause. — The  only 
point  in  this  case  is,  whether  money  had  and  re- 
ceived will  lie  for  the  overplus  in  the  hands  of  the 
defendant,  the  landlord,  who  has  sold  more  goods 


coat*  of  both  the  plaintiff  and  the  defendant  in  the  j  than  sufficient  to  pay  the  rent  due  and  expenses. 
former  action  were  the  natural  or  necessary  conse-  j  [Martis,  B. — You  say  he  did  wrong  in  selling  more 
gnence  of  that  act.      I  think  the  case  of  Neale  v.  than  enough  to  pay  himself;  but  having  done  so,  you 


JF'ffllie  is  not  law,  and  that  it  was  decided  oh  a  mis- 
taken principle,  and  I  think  it  better  that  I  should 
at  once  express  that  opinion  than  attempt  to  make  a 
dMioctioB  between  that  case  and  the  present,  since 
making  distinctions  which  have  no  soUd  fbandation, 
only  tends  to  keep  up  litigation,"  On  thesegrounds, 
therefore,  even  upon  a  contract  of  indemnity,  the 
paity  is  only  entitled  to  recover  such  costs  as  have 
been  &irly  and  reasonably  incurred  in  ascertaining 
the  amount  to  be  paid.  No  doubt  if  a  person  is 
under  considerable  difficulty  from  not  knowing  what 
course  he  is  to  take,  how  to  act,  or  best  properly  to 
ascertain  the  amount  or  other  circumstances  which 
may  arise,  it  might  be  absolutely  necessary  to  incur 
additional  costs,  which  may  be  again  recovered  ;  on 
the  present  occasion,  however,  there  is  no  ground  to 
introduce  any  doubt  or  difficulty  of  that  sort :  judg- 
ment was  allowed  to  go  by  default,  a  jury  ascer- 
tained the  amount  of  the  damage  for  non-repair, 
the  costs  were  subsequently  taxed,  and  the  present 
plaintiff  being  liable,  should  have  paid  the  amount 
without  finrther  litigation ;  he  did  not  do  so,  but  in- 
can«d  farther  costs,  which  I  do  not  think  the  defen- 
dant is  liable  to  pay ;  still  the  defendant  was  liable  to 
the  extent  of  bis  indemnity  when  that  amount  was 
anertained. 

A1.DERSON,  B. — I  am  ofthe  same  opinion.  As  to 
the  rent,  the  case  of  Warwick  v.  Riehardion  con- 
clodeithat;  as  to  the  repairs  this  must  have  been 
ascertained,  and  I  think  the  proper  course  was  here 
ptnsned  in  order  to  ascertain  the  amount  fairly 
payable.  When  the  action  was  brought  against 
Gooderad  he  suffered  judgment  by  defaut,  and  the 
damages  were  then  assessed  by  a  jury;  that  was, 
perhaps,  the  best  and  most   expeditious  mode  of 


waive  the  tort,  and  have  the  right  to  sue  him  for  the 
overplus,  as  for  money  bad  and  received  ?1  Certainly 
[Parke,  B.— Is  the  remedy  not  under  the  statute  ?] 
One  remedy  may  be  under  the  statute,  but  the 
plaintiff  contends  he  has  this  remedy  also ;  the  sta- 
tute is  the  2  Wm.  &  M.  sess.  1,  c.  5,  entitled,  "  An 
Act  for  enabling  the  Sale  of  Goods  distrained  for  Rent 
in  case  the  Rent  be  not  paid  in  a  reasonable  Time," 
and  it  recites  that,  whereas  the  most  ordinary  and 
ready  way  for  recovery  of  arrears  of  rent  is  by  distress, 
yet  such  distresses  not  being  to  be  sold,  but  only  de- 
tained as  pledges  for  enforcing  the  payment  of  such 
rent,  the  persons  distraining  have  little  benefit 
thereby;  for  the  remedying  thereof,  "Be  it  enacted, 
that  where  any  goods  or  chattels  shall  be  distrained 
for  any  rent  reserved  and  due  upon  any  demise, 
lease,  or  contract  whatsoever,  and  the  tenant  or 
owner  ofthe  goods  so  distrained  shall  not  within  five 
days  next  after  such  distress  taken,  and  notice 
thereof  (with  the  cause  of  sach  taking)  left  at  the 
chief  mansion-house,  or  other  most  notorious  place 
on  the  premises,  charged  with  the  rent  distrained 
for,  replevy  the  same,  with  sufficient  aecuiity  to  be 
given  to  the  sheriff  according  to  law,  that  then  in 
such  case,  after  such  distress  and  notice  as  afore- 
said, and  expiration  of  the  said  five  days,  the  person 
distraining  shall  and  may,  with  the  sheriff  or  under- 
sheriff  of  the  county,  or  with  the  constable  of  the 
hundred,  parish,  or  place  where  such  distress  shall 
be  taken  (who  are  hereby  required  to  be  aiding  and 
assisting  therein),  cause  the  goods  and  chattels  so 
distrained  to  l>e  appraised  by  two  sworn  appraisers 
(whom  such  sheriff,  under  sheriff,  or  constable,  are 
hereby  empowered  to  swear)  to  appraise  the  same 
truly,  according  to  the  best  of  their  understanding ; 


doing  it,  and  was,  I  think,  the  proper  course  to  be    and  after  snch  appraisement  shall,  and  may  lawfully 

"     " '-"  ' '^    -'^-  '  "^-       sell  thegoods  and  chattels  so  disdained,  for  the  best 

price  that  can  be  gotten  for  the  same,  towards  satis- 
faction ofthe  rent  for  which  the  said  goods  and  chat- 
tels shall  be  distrained,  and  of  the  charges  of 
such  distress,  appraisement,  and  sale,  leaving  the 
overplus  (if  any)  in  the  hands  of  the  said  sheriff, 
undeisheriff,  or  constable,  for  the  owner's  use." 
Here  the  overplus  was  neither  left  with  the  sheriff, 
undersheriff,  or  constable,  but  remained  in  the 
hands  of  the  defendant,  wlio  certainly  was  not  enti- 
tled to  detain  it.  The  plaintiff  was  entitled  to  re- 
cover it,  and  in  this  form  of  action.  Graham  v. 
Tate,  I  Mau.  &  Sel.  609,  was  fai  fisvonr  of  the  plain- 
tiff's right  to  sue.  There  the  tenant  of  premises 
under  a  lease,  and  at  a  rent  payable  halif-yeerly, 
agreed  to  pay  all  taxes  except  the  landlord's  property 
tax,  which  the  landlord  agreed  to  allow,  and  the  tenant 
agreed  to  lay  out  20/.  in  repairs,  which  the  landlord 
also  agreed  to  allow,  but  afterwards  distrained  for 
half  a  year's  rent,  and  sold  to  the  whole  amount, 
without  allowing  either  for  repairs  or  property  tax, 
which  he  knew  the  tenant  had  paid  to  the  collector, 
it  was  held  that  the  tenant  might  recover  in  respect 
of  the  property  tax,  but  not  in  respect  of  the  repain, 
in  an  aiction  for  money  had  and  received  against  the 
landlord.  [Platt,  B. — In  waiving  the  tort,  as  you 
say  yon  do,  what  do  you  call  the  tort  here  ?]  "rhe 
not  paying  over  the  money  under  the  statute. 
[Park  e,  B.  — I  do  not  see  that  there  is  any  tort  here. 
Your  remedy  is  under  the  statute  of  2  Wm.  &  Mary, 
and  by  an  action  on  the  case.  The  point  here  was 
not  decided  in  Graham  v.  Tate,  Platt,  B. — Is  there 
any  case  like  this  as  against  a  sheriff,  where  he  has 
levied  and  realised  mote-  than  sufficient  ?]  We  have 
not  found  any.  2  Lord  Raym.  1216;  and  Powell 
y.  Stet,  7  A.  &  B.  426,  were  cited. 

Pathley  and  H.  Hill,  contrik,  hi  support  of  the' 
rale  were  not  called  upon. 

PAan,  B.— We  are  of  opinion  that  the  rale  in 
this  case  shonld  be  absolsto ;  it  was  no  do«bt  the 
duly  of  the  defendant,  after  satisfying  his  rent  and 
rsasonAble  and  propor  expenses,  to  leave  the  balance 
in  OM-hnMb  oftheAeriff,  widanhari<&  1 


pnisiied.  If  money  had  been  paid  rato  court,  there 
may  have  been  too  much  or  too  little  paid,  and  is  a 
course  of  proceeding  more  objectionable  than  that 
pmsned  here ;  I  think  the  right  way  is,  under  the 
dicamstances,  to  suffer  judgment  by  default,  if 
the  liability,  as  here,  is  undisputed,  and  let  the 
amount  be  then  ascertained  by  a  jury. 

Platt,  B. — I  am  of  the  same  opinion  on  the 
grounds  which  have  been  already  sUted,  that  the 
verdict  should  be  reduced  to  362/.  16s.  6d. ;  the  rent 
vrasiosUy  due,  the  repairs  fairly  done,  and  after- 
wards properly  ascertained,  with  such  reasonable 
costs  incurred  as  a  party  under  the  circumstances 
was  justified  in  expending  to  ascertain  the  amount 
of  his  liability  to  be  recovered  over  against  another. 
It  has  been  contended  that  the  time  had  not  arrived 
when  he  is  indemnified,  the  present  plaintiff  not 
hagriog  paid  the  amount  of  the  judgment,  and  that, 
in  &ct,  the  judgment  was  not  signed  agamst  him 
until  after  the  commencement  of  this  action ;  but 
surely  he  is  to  indemnify,  and  his  obligation  com- 
mences when  the  costs  liave  been  incutred,  and  the 
rent  and  repairs  are  property  ascertuned  to  which 
be  is  liable,  not  merely  when  an  action  is  brought 
against  him  to  recover  the  amount. 

Habtin,  B. — ^Upon  the  authority  of  Warwick 
T.  Siehardton,  the  defendant  is  responsible.  Then 
as  to  the  costs.  An  action  was  brought  against 
Goodered;  he  suffered  judgment  by  default;  the 
amonnt  of  the  liability  for  the  non-repair  was  ascer- 
tained by  a  jury,  which,  together  with  his  costs,  he 
was  entitled  to  recover  against  the  plaintiff.  To 
tiMMe  costs  the  present  defendant  is  liable,  but  not 
to  any  others.  "The  matter  is  clear  to  my  mind,  and 
I  hare  no  doubt  whatever  about  it. 

Verdict  to  be  reduced  aecordingty. 

Tuetday,  June  24. 

Yates  b.  Eastwood. 

Latdttrd  and  tenant— IHttrett—  Sale  of  goodi  fitr 

more  tha»  rent  and  expennt — Remedy  for  over- 

tttf/btfamtmefwrnuyi)  Hitrtn  teyaultk* 


»hu. 


Our.  adv.  ntU, 
ft  rale  hftd  been 


for  the  owner's  use,  as  the  Act  of  Parliament  di> 
rects.     In  Grahatn  v.  Tate  it  was  not  necessary  to 
decide  this  point;  although  it  appears  to  have  been 
argued  that  the  levying  a  sum  of  money  by  distress  be- 
yond the  amount  of  the  rent  due  is  not  the  subject  of 
an  action  for  money  hadandreceived,  but  of  a  special 
action  on  the  case  on  the  statute  of  Wm.  &  Mary, 
we  think  the  overplus  may  be  disposed  of  under  the 
statute,  and  the  plaintiff,  should  the  remainder  not 
I  be  properly  paid  over,  must  seek  bis  remtdy  under 
\  th  e  stetote ;  and  that  the  present  action  as  for  money 
had  and  received  cannot  be  maintained. 
Aldbrson,  Platt,  and  Martin,  BB.  concnned. 
fiu/e  abioMe  to  enler  a  nontuit. 


BUsnrBSs  of  the  webk. 

Saturday,  Jvne  21. 

Dos  <l<iii.  acasr  v.  BtwirETr.-^Macaalaf  and  IMIsr 
shewed  cause  Bf^ainst  a  rule  obtained  to  set  aside  tha 
plaintiif's  Terdict  and  enter  it  for  the  defendant.  The 
canse  was  tried  at  Lincoln  before  Alderson,  B,  Hiui^flrfg, 
Q.C.  and  Haj/et  in  support  of  the  rule.       RuU  abtoMe, 

OiirrrTH  t>.  Tbxoillis. — Tried  at  Wsrwiok,  befi>re 
Aldenon,  B.  Huvfflnf  and  MMer  shewed  oaosa  agaiiHt 
a  rule  obtained  to  set  aside  dafRndant's  verdict,  and  eatsr 
same  for  plaintiff,  with  26/.  damages.  Macaidtty  and 
Savet  contra.  Jtule  ahtcMie, 

Fuas  V.  WiLSOir.  "  Cur.  ode.  rmU. 

Xaodaji,  Juiu23. 

Hxsix>r  r.  Bixsa. 

FsaifAHSiS  e.  PxiEnr. — In  this  ca 
obtained  to  shew  canse  why  the  verdiot  should  not  b«  set 
aside  and  a  new  trial  bad.  J^U  duekwyei* 

AwDK  V.  DicKsov. — This  was  an  aotionon  apromusezx 
note  for  IQOl.  tried  at  York  before  Cresswell,  J.  when  a 
verdict  was  returned  for  the  plaintiff.  In  Easter  Tbrm 
WaUon  had  obtained  a  rule  to  Bet  aside  the  verdict  for  the 
plaintiff,  and  to  enter  a  noneuit.  The  facts  of  the  case 
Ailly  appear.  (17  tsnr  T-  63.)  Alkertm  (with  him  WaOU) 
now  snewed  cause.  The  Oocsi,  without  oalliag  on 
WaUoH  in  support,  made  the  RhU  ahtoUue^ 

Tuetdml,  Junt  24. 

Brooxrs  and  Othibs  e.  Taa  HaToa,  Auoama,  and 
BvxoBssss  or  thz  BoaocoH  or  Uxi-irAX. 

S^trrtd  mptn  Urmt. 

CoiTLim  V.  HiasisoK.— ITatem  and  Crow^to*  shewed 
cause  against  a  rule  obtained  to  set  aside  the  plaintiff's 
verdict,  and  enter  a  nonsuit,  and  the  question  was,  wheUisv 
there  was  any  evidence  (as  the  plaintiff  now  contended)  to 
go  to  the  jury  of  any  acceptance  or  a  delivery  of  tso 
eaaks  of  wine  sufficient  to  maintain  the  notion  for  goods 
sold  and  delivered  j  it  was  also  ooatanded  that  there  was  a 
suffldent  contract  m  writing  under  the  stainte  of  frauds  i 
ten  had  been  ordered,  and  fifteen  sent ;  they  reznainad  at 
their  place  of  deetination  some  time,  but  the  defendant 
made  no  specific  selection  of  any  ten  firom  those  fifteon 
eaaks.  Knowlet  and  TowUnt,  in  support  of  the  rule,  not 
called  upon.  The  Court  waa  of  opinion  there  was  no  sufl- 
cient  eTidence  of  selection  of  the  smaller  quanti^  ftom 
the  greater  quantity  sent,  and  therefore  no  such  delivar^ 
of  the  ten  casks  to  enaUe  the  plaintiff  to  maintain  this 
action  for  goods  sold  and  delivered.  SnU  abnUntu 

Wtdnttdm,  Junt  26. 

NiwTox  V.  VACCan. — ^This  waa  an  actton  for  the  io- 
fringement  of  a  patent,  and  at  the  trial  a  verdict  had  besB 
returned  for  the  plaintiff,  aubseqnently  a  rule  was  ol>- 
taiaed  oalliag  on  the  plaintiff  to  shew  cause  why  that  vsp- 
diot  should  not  be  set  aside,  and  a  new  trial  had.  Xnawlei 
and  Ovmplon  now  shewed  cause.  Watmn,  CawHnf,  and 
H.  BUI  in  support.  SmU  dUckargei, 

Law  e.  Kawsok. — This  waa  a  rale  to  shew  cans*  whr 
the  verdiet  for  the  defendant  should  not  be  set  aside,  sad 
a  new  trial  had.  KnowUs  and  Ootn^ow  shewed  oaosa, 
WilHiu,  Berjt .  in  support.  BnU  duekaryad. 

Cox  V.  Platt.  Fart  hnrd. 


BAZ&     OOVBV* 

Seportad  by  T.  W.  SAtmiixs,  Bsq.  of  the  Hiddla  Taa^k^ 

Barrister'at.Law. 

T^iday,  June  17. 

(Before  Mr.  Justice  Wightmam.) 

Sx  parte  Carrey. 

County  Court— Prohibition  to. 

It  appeared  by  the  plaint  and  parlieulart  m  «»' 

action  in  the  County  Court,  that  the  eaute  ef 

action  wat  ttaled  to  be  for  "  having  atiaulted  the 

wife  qflheplainti^,  and  malieioaely  charged  her 

with  ttealing  a  ihawl,"  i(e. : 
Held,  that  thii  wat  a  proceeding  for  a  malieiaiu 

protecution,  and  not  on  attauit,  and  thatpraki 

bition  ought  to  go. 

This  was  a  rule  nut  (or  a  prohibition  to  the  jadM 
of  the  County  Court  of  Sonthwark;  to  preveat  htt 
tnm  fiirther  proceeding  with  acertein  cause  of  Jam* 
and  Wife  v.  Carrey  and  Wife,  on  the  ground  thit 
the  action  waa  for  a  malicious  prosecution,  tad, 
therefore,  came  within  the  58th  section  of  9  &  Iv , 
Vict.  c.  9S.  The  point  was  taken  before  the  judge 
of  the  County  Court,  but  be  ruled  that  he  had  juu-  - 
diction,  and  gave  jndigmentfor  the  plaintiff,  iliiiiiggni,  , 
VH. 

The  summons  stated  that  the  defeiidant  in*< 
summoiied  "  to  answer  the  plaintiff  in  an  action  ft-. 
tart;  for  that  your  wife  assaulted  the  wife  of  the  ' 
plaintiff  on  the  25th  of  March,  1861,  and  maUoovlly 
caused  her  to  be  wrongfiilly  charged  with  steal^  a 
shawl,  and  conveyed  her  from  her  bouse  to  thesta*- 
tion,  and  caased  her  to  be  locked  up  and  detainedia 
casMdy  at  and  in  the  police  cell  m  the  boroogh  oC 
Son^wark,  &e.  until  the  sitting  of  the  police-eonct. 
o»  the  a6th(  aad  IbrtlMs  sawed  the  lohl  itsisilffs  ■ 
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H.  A.  Jones  and  another  party  to  be  bound  in 
neognizances  for  the  doe  appearance  of  said  M.  A. 
Jones  at  the  said  police-coort  on  the  15th  uf  April, 
1851,  to  await  any  indictment  which  might  be  found 
ao^st  her.    Whereby,"  &c. 

lie  particulars  were  similar  to  the  summons. 

7".  Jontt  shewed  cause,  and  contended  that  the 
sommons  was,  in  fact,  a  good  dedaration  in  tres- 
paas  for  the  asaanlt,  with  an  averment  of  malice,  and 
therefore  that  prohibition  ought  not  to  go,  as  it  was 
dear  the  jadge  had  jurisdiction  over  the  assault,  and 
that  the  Court  would  assume  that  his  judgment  was 
({Ten  for  the  plaintiff  for  the  assault,  and  not  the 
nlse  imprisonment,  which  was  merely  charged  to 
aggravate  the  damages. 

_  jM.  Dauitim,  in  support  of  the  rule,  contended  that 
it  was  clear  the  gist  of  the  summons  was  the  mali- 
dous  prosecution,  and  that  no  assault  was  charged 
but  a  constructive  one,  in  conveying  the  plaintiff, 
M.  A.  Jones,  to  the  police  station. 

WioBTHAN,  J.  said,  that  the  question  waa,  whe- 
ther the  plaint  in  this  case  was  wholly  or  in  part  for  a 
maUdons  prosecution,  and  upon  reading  the  plaint 
it  certainly  did  primd  facie  appear  to  be  for  a  ma. 
lidoni  prosecution ;  but  it  is  said,  that  an  assault  is 
diarged  in  it,  and  that  it  is  to  be  taken  that 
the'  judgment  of  the  County  Court  went  upon 
the  charge  of  assault,  and  that  the  other  matters 
were  merely  brought  before  the  Court  by  way  of 
enhandng  the  damages,  but  I  am  not  aware  of  any 
eroands  on  which  that  can  be  supported,  llie  judge 
aid  not  dedde  that  the  case  was  not  one  of  malidous 
prosecution,  but  simply  that  he  had  jurisdiction,  and 
he  gave  a  lump  sum  of  10/.  as  damages.  Now  upon 
the  plaint  and  the  affidavit  it  seems  clear  to  me  that 
this  was  a  proceeding  for  a  malidous  prosecution, 
and  therefore  the  rule  must  be  absolute  for  the  pro- 
hibitioD.  ;_  Rule  attolute. 

BUSINESS  OP  THE  WEEK. 
Tunimf,  Jnt  17. 

Saa.  V.  TwaCavKcawAiDiKS or  Bakoor.— OniymoTed 
for  a  mamdammt  to  the  Chnrchward«n>  of  Bangor,  C»r- 
narron,  calling  on  them  to  convrae  a  merting  and  rote  a 
Bam  for  th*  wutchinK  and  lightini;  of  the  town  under  .S  4  4 
Wm.  4,  0. 90,  see.  Is,  which  by  mittika  they  hod  omitted 
to  do.  Sule  abnlHtf. 

&.pn<e  Wiin.  SiUe  tnlarged. 

Stparit  Kkia.. — WordtKorti  moved  for  a  mandammi  to 
the  Secretary  of  the  NorfoDi  Eatoary  Company,  to  register 
•  tnuafer  of  share*  under  the  proviaiona  of  their  Act, 
>  ft  10  Vict.  388  (Private  Act) .  Bale  «M. 

Bio.  p.  PiPKS. — Jf.  Smith  moved  for  a  quo  trarranto 
aalHwg  on  a  Mr.  Piper  to  «hew  cause  why  he  exercises  the 
olBoe  of  guardian  of  the  poor  fhr  the  city  of  Exeter,  the 
oMeetion  to  his  electioB  being  that  he  waa  not  an  inha. 
UUat  of  the  ward  for  which  he  was  elected  as  reqnired  bv 
thaeharterof  IS  Jac.  andSOeo.S,  a.  1.  Suit  nut. 

Bae.  e.  PAXPtiir.— Pifaa  moTcd,  on  the  part  of  the 
prosacntioo,  for  a  e^riiorari  to  remove  any  indictment 
whieh  might  be  foond  against  the  piiaooer  at  the  borongh 
Weiaitnn  at  Winehaslar  to  the  Assize*.  PonwU,  for  the 
psiaoner.  conaenled.  Bal*  tiMUU. 

Baows  e.  CoLLxaa.— IFstxw  and  i/<uA  aheved  cause 
afsinat  a  ru]e  for  enlareing  the  time  for  maJcini;  the  award 
herein  under  S  Jt  4Wm.  4,  c.  12,  a.  4e,  the  arbitrator 
having  inadvertently  let  the  time  pass  by  within  which  he 
was  to  mak*  faia  award.  Jmmu,  Q.C.  io  support  of  the 
nda,  waa  not  heard.  Suit  ainlmU. 

Jtis.  *.  CoaswaLL. 

Salt  aiwUH  ty  coueat  <o  ehtnge  On  tnut  to 
Abittgdon. 


paid  into  the  said  bank,  be  laid  out  in  the  pur-    that,  no  matter  bow  poaititre  the  swearing  of  the 

>  ..,   _»  n.^i.  ™«. /^— A     • :»:„    "'•'— I  debtor  might  be  aa  to  his  nonliability,  it  was  dear 

firom  the  15th  section,  that  he  was  bound  to  enter 
into  a  bond  for  such  sum  aa  the  nnmmiaiimmi 
might  approve  of,  to  pay  sndi  sum  as  shall  be  reco- 
vered in  any  action,  dec  That  the  statute  wonld,  in 
point  of  fact,  be  nugatory,  and  the  creditor  wholly 
deprived  of  his  statutable  remedy,  if  the  debtor  weie 
allowed  to  escape  upon  merelr  swearing  that  he 
owed  nothing,  and  he  wished  toe  oommianoner  to 


chase  of  Bank  Three  per  Cent.  Annuities,  in  the 
name  and  with  tite  priority  of  the  said  acoonntant 
in  trust  in  the  above  matter  the  like  account;  and 
the  said  accountant  is  to  declare  the  trusts  thereof 
accordingly,  subject  to  fiirther  order ;  and  that  the 
interest  to  accrue  due  on  the  said  Bank  Annuities, 
when  so  purchased,  shall  from  time  to  time, 
during  the  life  of  C.  D.  be  paid  by  the  said 
accountant  to    the   said    bankrupt,    and   by   him 


applied  towards  the  maintenance  and  support  of^e  [  call  upon  the  debtor  to  enter  into  a  bond  in  the  font 


said  C.  O.  &e  said  bankrupt  produdng  to  the  s^d 
aoeoimtant,  before  receiving  any  half-year's  divi- 
dends after  the  first,  an  affidavit  in  the  form  con- 
tained in  the  schedule  hereto  annexed ;  and  the  said 
accountant  is  to  hold  the  said  Bank  Annuities,  and 
alt  future  dividends  thereon,  after  the  death  of  the 
said  C.  D.  subject  to  the  further  order  of  the  Court 


IRISH  BANKRUPTCY  COURT. 
Reported  by  Johit  Lktt,  £aq.  Barristor.at.Law. 

Rt  COMMEBrORD. 

S'um««oaiiii7  trader — Giving   bond  to  creditor  to 

tecure  debt. 
A  trader  being  ntmmoned  under  the  \IS(12  tectiont 
of  the  Irieh  Bankrupt  Act  {Englith  analagout,  12 
IK  13  Vict.  c.  106,  u.  78,  79),  triM  a  view  to 
admit  or  deny  tAe  demand  qf  the  tummoning 
creditor,  if  he  meort  that  he  does  not  owe  the 
debt,  and  that  lu  hat  a  good  defence  at  to  the 
whole,  he  cannot  be  called  upon  to  enter  into  a 
bond  to  tecure  any  turn  that  tnajf  be  recovered 
from  him  in  an  action,  and  he  it  ditchargedfrom 
the  tummont. 

The  nth  section  of  the  Irish  Bankrupt  Act  em- 
powers commissioners  to  summon  trader  if  creditor 
make  affidavit  of  his  debt,  and  of  his  having  reqnired 
payment.  The  12th  section  authorises  the  commis- 
sioners, upon  the  appearance  of  the  trader,  to  require 


prescribed  by  the  statute.  In  Fonblanqne's  Repoti, 
page  5,  a  debtor  vras  summoned  to  admit  a  denaad 
of  75/.,  and  although  he  swore  that  he  owed  bat  il. 
and  had  a  good  defence  on  the  merits  as  to  7W.  he 
was  called  upon  by  the  commianoDen  to  enter  into 
a  bond  to  secure  the  whole  demand. 

The  CoHHissioNKK  said  there  was  oonsiderable 
ambiguity  with  rc^gard  to  tiie  sections  which  autho- 
rised die  summonuig  of  the  trader ;  and  the  present 
case  was  the  first  time  where  the  point  was  niaed,  aa 
to  a  debtor  who  denied  the  debt  beiiig  compelled  to 
enter  into  a  bond.  Upon  first  sight  it  wotihl  appear, 
from  the  15th  section,  that  the  coqimiasioner  might 
call  on  the  debtor  to  give  a  bond,  although  be  dcmed 
the  debt ;  but  on  looking  at  the  form  of  samnxias 
and  practice  under  the  5  &  6  Tict.  cap.  122,  fiooi 
which  the  Irish  Act  was  copied,  he  thought  he 
should  leave  the  creditor  to  his  remedy  by  actjoo; 
and  that,  upon  the  debtor  denying  tbe  debt,  he 
vras  discharged  from  the  snmmona. 


nrsosvav*  coxntT. 

Beported  by  Davis  Cato  KAcaA>,Esq.  of  the  IGUl* 
Temple,  BarrJater-at-Law. 


(Before  Mr.  Commiasioiier  IaAW.) 
PKOTBCnON  CASK. 
Re  Henky  SifrrH. 
Application  under  tec.  2S  (if  7  le  9  Viet.  cX. 
him  to  state  upon  oath  whether  he  denies  or  admits  ;  Quaere — /*  a  judgment  debt  obtained  mpom  a  judg- 
the  debt    The  13th  section  enacts,  that  if  any  such  j     menf  debt  inttrled  m  Me  tekedult  a  aew  dM, 
trader  so  summoned  as  aforesaid  shall  not  come  be-  |     and  will  an  order  obtained  under  the  28til  tection 
fore  such  commissionen  at  the  time  appointed,  or  if  ^     protect  a  petitioner  in  rttpect  ifftueh  new  debt.' 


Semble — It  will  t  and  the  Court,  bene  dnbitaote, 
will  grant  a  protecting  order. 
This  insolvent  petitioned  to  &b  Court,  under  the 


any  such  trader  upon  his  appearance  to  such  sum 
mons,  as  aforesaid,  or  at  any  enlargement  or  adjoum- 

)  ment  thereof,  as  the  casa  may  be,  shall  refuse  to  ^  ^ 

admit  such  demand,  and  shall  not  make  a  deposition  j  Protection  Acts,  m  the  year  1848,  and  beuif  opposed 
in  the  form  hereinbefore  mentioned,  that  he  believes  by  Mr.  Henry  Roasell,  bis  final  order  vras  adjoamad 
he  has  a  good  defence  to  such  demand,  then,  and  in  |  tine  die  on  the  3rd  of  November,  1848.  Fir* 
either  of  said  cases,  if  such  trader  shall  no^  within  '  days  after,  •  judgment  creditor  commenced  « 
fourteen  days  after  personal  service  of  such  sum-  |  fresh  action  against  the  inaolrenl  on  the  ang^nd 
I  mons,  pay,  secore,  or  compound  for  such  demand  to  judgment,  and  having  aigned  jajgmeot  in  thai  new 
'  the  satisuction  of  such  creditor,  or  enter  into  a  bond  '  action,  tbey  took  him  in  execution.  His  couniel, 
in  such  sum,  and  with  two  suffident  sureties,  as  such  '.  Mr.  Cooke,  applied  to  the  Court  on  the  2ath  oC 
commissioners,  or  one  of  tliem,  shall  approve  of,  to  May,  1851,  under  the  28th  section  of  7  &  8  Vict,  c 
pay  such  sum  as  shall  be  recovered  in  any  action  j  9C,  for  a  protecting  order,  but,  upon  coosideratiea, 
which  shall  have  been  brought,  or  shall  thereafter  be  it  was  doubtftil  whether  a  protecting  order  woaU 
brought,  for  the  recovery  of  the  same,  together  with  ,  protect  in  respect  of  the  new  judgment  debt  Some 
such  costs  as  shall  be  given  in  such  action,  every  i  discussion  took  place,  after  which  the  motioa  stood 
such  trader  shall  be  deemed  to  have  committed  an  :  over  to  shew  the  nature  of  the  law  procecdii^s.  To- 
act  of  bankruptcy  on  the  fifteenth  day  after  service  i  day 

of  such  summons,  &c.  The  14th  section  relates  to  Cooke  again  applied  to  the  Court,  and  mi  that, 
the  signing  of  an  admission  of  the  debt  out  of  court ; ,  upon  further  consideration,  it  atmck  him  that  it  wie 
and  ^e  15th  section  enacts,  that  if  any  trader  so  ,  the  same  debt,  notwithstanding  the  fi-esh  action, 
summoned  as  aforesaid  shall,  upon  his  appearance,  |  and,  consequently,  he  was  willing  to  take  an  order 
sign  an  admission  for  part  only  of  such  demand,  in  i  under  the  28th  section. 


BAirXBVPTOT. 

Tiea-CjIAircnioB  Kkioht  Bacci's  Cocar,  reported  bv 

G.  a.  Atisorr,  Esq.  Barrister-at-Ijtw. 

Oouat  or  BAitxaoPTOT,  Lohdov,  reported  by  Joair  A 

FoHBLAiiQDX,  Esq.  Barri8ter.*t-Law. 

OotiSTor  BasxruVtct,  Ddbi.ik,  reported  by  J.  Lavr 

Esq.  B*rrister.at-Law.  ' 

COURT  OF  BANKRUPTCY,  BASINGHALL- 

STREET. 

Friday,  May  23. 

(Before  Mr.  Commissioner  FoNBLANacE.) 

Akon. 

Btmkrupl  trvttee  proving  apaintt  hit  own  ettate 

for  truttfund.  where  the  fund  wa*  tntall  and  the 

perton   beneficially   interetted  wot  of  untound 

■mind,  but  Who  had  not  been  declared  to  by  an 

iuquitition— Order  at  to  the  application  of  the 

dMdendt. 

The  bankrupt,  as  executor  of  A.  B.  deceased,  by 
Jeave  of  the  Couri,  made  a  proof  against  his  e^te 
for  the  sum  of  33«.  I.'Is.  8d.  bequeathed  to  him  by 
H»  teatatrix  in  trust  (among  other  persons)  for  C.  D. 
•  'jwnon  of  unsound  mind,  but  who  had  not  beeii 
declared  to  be  so  by  an  inquisition. 

Upon  the  application  of  Reid,  aolidtor,  and  after 
fWdinc  the  vriU  of  the  testatrix,  the  Court  was 
PJ*JJ«d  to  order  that  the  amount  of  any  dividend  or 
olridends  to  be  dedared  on  such  proof,  when  carried 
to  the  dividend  account  under  the  general  order,  be 
timt^Brred  in  the  Bank  of  England  by  the  account- 
ant in  hankmptcy  to  the  credit  of  the  matter  of  the 
J^fnpt- ,  The  account  of  the  trust-ertjite  of  the 
tsstatrix,  and  the  said  accountant  is  to  cancel 
■ny  diridend-waRants  drawn  for  such  dividend 
or  difMcadi;  that  tiw  Mid  ^vidends,  wheo  w 


the  form  aforesaid  (a  form  ^ven  in  the  11th  section), 
and  shall  not  malce  a  deposition  that  he  believes  he 
has  a  good  defence  to  the  residue  of  the  demand, 
tlien,  and  in  such  cose,  if  such  trader,  as  to  the  sum 


Mr.  Commissioner  Law  said,  that  was  his  im- 
pression. He  was  an  admitted  creditor  at  the  date 
of  the  petition,  just  as  much  as  any  tradeaman  whose 
debt  was  inserted  in  the  schedule.    If  they  brtm^ 


so  admitted,  shall  not  within  fourteen  days  next  after  |  actions  in  respect  of  their  debts,  the  order  woaU 


the  filing  of  such  admission,  pay,  or  tender,  or  oSiet 
to  pay  to  such  creditor  the  sum  so  admitted,  or  secure, 
or  compound  for  the  same  to  tlie  satisfaction  of  such 
creditor,  and  as  to  the  residue  of  such  demand, 
shall  not,  within  fourteen  days  after  service  of  such 
summons,  or  within  such  enlarged  time  as  may  be 
granted  to  him  in  that  behalf,  par,  secure,  or  com- 
pound for  the  same,  to  the  satisfaction  of  such 
creditors,  or  enter  into  a  liond  in  such  sum,  and  with 
two  sufficient  sureties  as  such  commissipoeis,  or  one 


protect  him,  and  why  should  a  judgment-credilor  be 
in  a  better  poation  ?  The  order,  he  thought,  might 
be  granted,  and  when  the  insolvent  came  up  uitder  the 
28th  section  his  creditors  might  take  any  oineotian 
on  that  poiut  if  they  thought  proper,  aa  well  as  on. 
the  merits.  When  he  said  that  this  waa  the  same 
debt,  he  meant  the  same  as  if  this  had  bappeaei^ 
Suppose  a  man  had  a  judgment,  and  it  was  stated 
in  the  schedule,  and  the  insolvent  was  remanded  foe 
six  months,  and  before  the  expiration  of  the  period 


of  them,  shall  approve  of,  to  pay  such  sum  as  shall    of  remand  the  plaintiff  had  brought  a  seoond 


have  been  recovered  in  any  action  which  shall  have 
been  brought,  or  shall  thereafter  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as 
shall  be  given  in  such  action,  every  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy, 
on  the  fifteenth  dav  after  service  of  summons,  &c. 
The  correaponding  English  enactment  is  the  12  &  13 
yict.  c.  106,  sec.  78,  et  ttq.  In  the  English  enact- 
ment, there  are  but  seven  days  given  to  compound 
for  the  demand  or  enter  into  the  oond. 

In  the  present  case,  Commerford,  a  trader  of 
Galway,  was  snmmoned,  and  required  to  deny  or 
adroit  the  debt  in  the  usual  wav. 

Pitzgibbon,  Q.C.  said  his  client  denied  owing  any 
sum  whatever  to  the  summoning  creditor,  and  con- 
tended, that  upon  his  making  a  deposition  to  that 
effect,  there  was  an  end  to  any  further  proceeding  in 
the  Bankrupt  Court,  and  that  the  creditor  should  be 
left  to  his  action,  should  he  think  proper  to  bring 
one. 

CrtigUon,  for  tiw  ininmoninc  creditor,  oontanded 


and  obtained  another  judgment,  it  would  be  ■  quo- 
tion  whether  they  should  issue  a  warramt  for  his 
discharge  from  the  new  judgment  as  they  vraald 
upon  the  original  judgment,  treating  it  in  fact  aa 
the  same  debt 

Cooke  said,  that  under  such  drconxstanoei  be 
had  applied  to  Mr.  Justice  Bailey  for  the  diadaite 
of  an  insolvent,  but  that  learned  judge  relying  upoa 
the  judgment  of  Mr.  Baron  Wood,  thought,  upon 
coniHleiing  the  point,  that  he  ought  to  i^ii^y  to 
this  Court 

Mr.  Commissioner  Law.— If  the  man  had  been 
out  of  custody  and  arrested,  the  coarse  wa«  to  py 
before  a  judge  at  chambers,  but  if  be  had  never  ben 
oat  of  custody  since  his  arrest,  the  case  was  ifiai 
ent.  I  think  this  proposed  order  is  the  tiglit  viaw 
of  the  esse.  There  IS  no  express  clause  which  meeta 
such  a  case  as  this.  It  was  a  question  whether  the 
Court  could  give  a  final  order  to  give  eflect  to  a  war- 
rant in  respect  of  such  a  debt.  I  am  not,  however, 
at  pieaent  dispoaed  to  beaitate  in  givios  that  effsct 
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to  that  fiiul  ordor.    Tuce  the  order  under  the  28th 
aecUon.  Sule  niii. 

Ttutiav,  May  6. 

(Befon  Mr.  Commiasioner  Phillips.) 

Rt  Chablss  Collinoeidoe. 

Bmt. 

It  it  not  the  practice  to  oppoie  bail  hy  affidavit. 

Sargood  opposed  the  bBU  tendered  in  this  case, 
and  proposed  to  call  a  witness  respecting  the  value 
of  the  property  of  the  proposed  surety. 

Mr.  Geo.  Leuiit  objected,  that  a  witness  could 
not  be  examined  tot  ibis  purpose  on  a  question  of 
bail,  but  the  opposition  shoold  be  made  by  affidavit 
only. 

Cooie  (amicut  curite),  said  that  a  long  time  ago, 
in  the  innncy  of  the  practice,  he  had  himself  taken 
this  olgection,  urging  that  it  was  in  accordance  with 
Ae  practice  of  the  King's  Bench,  bat  the  chief 
commissioner,  after  consulting  the  other  commis- 
sioners, decided  that  they  would  have  vivd  voce 
4ipposittons  to  bail,  and  that  had  been  the  practice 
erer  since. 

Mr.  Commissioner  Phillips  said,  that  he  should 
always  prefer  tlrJ  twee  oppositions  himself,  and 
4iiTemiled  the  objection. 


INSOLVENT  COURT,  DUBLIN. 
Beported  by  J.  Lirr,  Bsq.  Barrister^t-Law. 

Uav  1851. 
Re  Maduen. 
Action  of  tort— Property  acquired  between  the 
vetting  order  and  the  diteharge. 
Where  an  intolvent  bringtam  aetion/oratortbetween 
the  date  of  hit  tetting  order  and  diteharge,  and 
oblaint  a  judgment  and  verdict  before  adjudica- 
tion, the  amount  vettt  m  hit  attignee  for  the 
btn^  qf  hit  creditort. 

This  ease  was  argued  by  Mahtr,  on  the  part  of 
th«  insolvent,  and  b^  Amutronf  on  the  part  of  a 
(pntleman  named  Bnen,  the  detaining  creditor. 

It  appeared  that  the  insolvent  was  committed  to 
custody  on  the  part  of  Brien,  his  landlord,  in  the 
month  of  November,  1847,  under  an  execution 
maAed  for  the  sum  of  57/.  In  February  1818,  the 
insolvent,  being  still  in  custody,  filed  his  petition  and 
adiedule,  and  returned  Brien  as  a  creditor,  not  only 
for  the  amount  of  the  execution  for  which  he  was 
detained,  but  for  arrears  of  tent  which  made  the 
entire  debt  dne  to  Brien  133/.  The  total  amount  of 
debts  was  only  about  20(W.  Shortly  after  the  filing 
of  the  petition  and  sohednle,  the  insolvent  was  di^ 
charged  on  bail  in  the  usual  way,  but  in  consequence 
of  repeated  adjournments  it  was  not  until  the  end  of 
January,  1850,  that  he  obtained  the  final  order  for 
bis  discharge  from  the  Insolvent  Court.  It  appeared 
Oat  between  the  period  when  he  obtained  the  order 
to  be  discharged  on  bail,  and  his  final  discharge,  he 
stall  continnea  as  the  tenant  of  Brien,  and  even  after 
Ids  discharge  he  continued  in  possession  of  the  farm, 
the  crediton  probably  not  deeming  it  of  any  value, 
and  consequently  no  steps  were  taken  to  appoint  an 
assignee.  It  further  appeared  that  during  U>e  period 
the  insolvent  was  out  on  bail,  namely,  between  the 
date  of  the  vesting  order  and  the  final  discharge, 
Brien  made  a  distress  for  rent,  which  was  accom- 
panied with  circumstances  of  peculiar  severity  and 
nardship,  and  for  that  distress  the  insolvent  brought 
an  action  of  trespass,  and  obtained  a  verdict  for  80/. 
damages  and  costs  against  Brien.  Upon  this  verdict 
judgment  was  made  against  Brien  before  the  in- 
solvent's discharge.  Judgment  having  been  en- 
tered, Brien  brought  in  the  amount  of  the  ver- 
dict and  costs  to  the  Q.  B.  where  the  action  was 
tried  and  was  allowed  to  lodge  it  to  the  credit  of 
tlie  cause,  and  the  insolvent  having  applied  for 
liberty  to  draw  it,  Brien  opposed  the  application, — 
first  on  the  ground  that  he  had  a  claim  against  it  as 
for  the  arrears  of  rent  due  to  him  by  the  insolvent ; 
and  secondly,  that  it  being  properly  obtained  between 
the  date  of  the  vesting  order  and  the  discharge,  it 
▼«ated  in  the  provisional  assignee  and  consequently 
beloDfed  to  his  creditors.    This  being  the  state  of 


Mr.  Commissioner  Cvbran,  in  giving  judgment, 
■aid  then  had  been  some  litigation  in  the  Q.  B.  on 
the  subject;  but  in  the  course  of  the  proceedings 
there,  with  regard  to  this  sum  of  money,  it  transpired 
that  the  plaintiff  in  the  action  had  become  a  dis- 
charged insolvent,  and  it  occurring  to  that  Court  that 
neither  of  the  parties  might  be  legally  entitled  to  the 
fond,  and  inasmuch  as  there  was  no  person  before 
them  to  represent  the  schedule  creditors,  the  judges 
of  the  Q.  B.  made  an  order,  directing  the  money  to 
be  transferred  to  the  credit  of  the  matter  in  the  In- 
solvent Court,  leaving  the  Commiasioneis  there  to 
deiride  the  Iqpd  rights  of  the  parties,  which  involved 
the  question,  whether  the  judgment  for  the  amount 
of  the  verdict  and  costs  formed  any  portion  of  the 
estate  and  eflfects  of  the  insolvent,  which,  under  the 
vesting  order,  passed  to  the  assignee.  The  question 
referred  to  him  and  his  brother  Commissioner, 
wUcb  be  believed  was  now  raised  for  the  first  time 


in  that  court,  mig^t  in  general  terms  be  thus  stated, 
— namely,  whether  a  judgment  obtained  by  an  insol- 
vent debtor  before  his  final  discharge  from  that 
court  in  an  action  on  the  case  for  a  tort,  and  as  to 
which  the  cause  of  action  had  arisen  subsequently  to 
the  making  of  the  vesting  order  in  the  matter  of  his 
insolvency,  was  or  was  not  such  a  debt  as  to  come 
within  the  operation  of  the  20th  sec.  3  &  4  Vict. 
c.  107  (English  analogous,  1  &  2  Vict.  c.  110,  s.  37), 
by  which  it  was  provided  that  all  debts  due,  or  grow- 
ing due,  before  nis  final  discbarge,  sbonld  be  vested 
in  the  provisional  assignee ;  and,  after  hearing  the 
argnments  of  counsel,  and  giving  the  most  attentive 
consideration  to  the  subject,  he  had  arrived  at  the 
conclusion  that  the  judgment  in  question  came  with- 
in the  meaning  of  the  30th  section  of  the  statute, 
and  accordingly  became  vested  in  the  provisional 
assignee  of  the  Court  for  the  benefit  or  the  insol- 
venrs  creditors. 

_  Mr.  Commissioner  Baldwin  concnned  in  the  de- 
cision of  his  brother  Commissioner. 


Uttlttlattital  QTouttf. 


coirsisTOST  oomtT. 

Beported  by  Dr.  Wabsilovi,  of  Doctors'  Commons. 

Saturday,  April  26. 
Knapp  and  Othbbs  v.  Thb  Parisrionkbs  op 

St.  MaBT's,   WlLLKSDEN. 

Alteration  in  arrangement  ofpemt — Pretcriptive 

right  to  one  of  tuch  pewt, 
7%e  grant  of  a  faculty  for  renewing  a  church  wat 
oppoied  by  a  parithumer  ana  occupier  qf  a  houte, 
who  claimed  a  pretcriplne  right  to  a  pew  at  ap- 
purtenant to  tuch  houte  : 
Held,  that  he  wat  entitled  to  do  to. 

In  the  month  of  June,  1850,  it  having  been  resolved 
in  vestry  that  an  alteration  should  be  made  in  the 
arrangement  of  the  pews  in  the  parish  church,  a 
dtation  issued  against  the  parishioners  and  inhabi- 
tants of  the  parish  of  St.  Mary,  Willesden,  oiling 
on  them  to  shew  cause  (if  they  had  an^)  why  a 
license  or  Cscnlty,  for  the  porpose  of  repairing  and 
repewing  the  parish  church  and  chancel  aforesaid, 
shonid  not  be  granted  according  to  certain  plans  and 
specifications  which  had  been  lodged  in  the  registry 
of  the  diocese.  The  original  promoter  of  the  cause. 
Dr.  Knapp,  having  died  during  its  progress,  it  was 
resumed  by  the  present  vicar. 

Mr.  Joseph  NichoU,  one  of  the  parishioners,  gave 
an  appearance  in  answer  to  the  citation,  and  alleged 
in  an  act  on  petition :  that  in  the  year  1819  he  he- 
came  possessed  of  a  certain  mansion-house  and  lands, 
called  Neasdon  House,  situate  in  the  swd  parish, 
and  that  he,  his  lessees,  or  undertenants  occupied 
the  said  house,  and  had  ever  since  enjoyed  the  use  of 
a  certain  pew  in  the  said  church  as  appurtenant 
thereto,  and  which  pew  stood  separate  and  apart 
from  the  other  pews  and  adjoined  the  diancel ;  and, 
that  the  mansion-house  and  its  appurtenances  were 
formerly  the  property  of  Sir  William  Roberts; 
and  that,  in  the  year  1743,  the  same  came  into 
the  possession  of  the  anceetors  of  Mr.  NichoU, 
who,  or  their  lessees,  had  ever  since  occupied  or 
used  the  said  pew,  which  had  beyond  memory  been 
reputed  and  considered  to  be  annexed  and  appurte- 
nant to  the  said  mansion-house;  that  previously 
to  the  year  1582  the  sud  pew  had  been  enjoyed  and 
used  by  Edmund  Roberts,  esq.  of  Neasdon,  who 
died  in  that  year,  and  that  he  was  an  ancestor  of  Sir 
Wm.  Roberts ;  that  on  a  monumental  tablet  dedi- 
cated to  the  memory  of  Edmund  Roberts,  he  is  de- 
scribed as  of  Neasdon  aforesaid,  and  that  his  here- 
ditary armorial  bearings  were  engraved  on  the  said 
tablet,  and  that  the  same  were  also  carved  on  the 
pew  in  question,  and  were  likewise  carved  in  a  part 
of  the  mansion-house,  and  remained  there  until 
within  tiie  last  ten  years;  that  the  pew  had  been  in 
the  occupation  of  several  descendwts  of  .Edmund 
Roberts,  from  the  year  1582  to  that  of  1743;  that 
Mr.  NichoU  had,  from  time  to  time,  since  he  bad 
been  the  owner  and  occupier  of  the  said  mansion- 
house,  caused  the  sud  pew  to  be  repaired  at  his  own 
oost,  especially  so  in  the  year  1^;  that  in  1840 
he  caused  a  new  seat  to  be  fixed  therein,  and  at 
various  times  had  the  lock  repaired ;  Uiat  the  pews 
and  sittings  of  the  churdi  had,  within  the  memory 
of  divers  of  the  parishioners  been  repaired,  altered, 
and  re-arranged,  out  the  said  pew  had  been  left  un- 
disturbed, in  its  original  state ;  that  on  the  death  of 
Mr.  NichoU's  uncle,  an  achievement  had  been  placed 
on  the  pillar  within  the  pew  without  any  demand  for 
fees  on  the  part  of  the  vicar  and  churchwardens ; 
that  the  pew  was  not  of  a  height  sufficient  to  inter- 
cept from  the  view  of  any  of  the  parishioners  who 
might  be  seated  either  in  the  nave  or  aisle  of  the 
church,  either  the  pulpit  or  the  reading  desk,  and 
would  not  interfere  with  the  repewing  of  the  church ; 
that  notwithstanding  the  premises,  Mr.  NichoU  had 
o6ered  to  renovate  the  pew,  and  to  treat  with  the 
vicar  and  churchwardens  for  die  purpose  of  carrying 
into  effect  the  objects  in  view,  subject  only  to  the 


conditioos  that  no  alteration  should  be  made  in  the 
sise  or  utnation  of  the  said  pew,  but  that  they  de- 
clined to  treat  with  him  subject  to  the  said  condi- 
tions ;  the  act  on  petition  concluded  by  praying  that 
the  Court  would  not  grant  the  faculty  without  a 
special  proviso  inserted  therein,  viz.  "  that  nothing 
contained  in  the  said  faculty  should  authorise  the 
vicar  and  churchwardens  to  remove  or  alter  the  new 
appurtenant  to  the  said  mansion-houae,  or  to  molest 
the  said  J.  NichoU  and  his  successors,  being  ooca> 
piers  of  the  said  house,  in  the  peaceable  and  undis- 
turbed enjoyment  and  use  of  the  said  pew. 
.  The  answer  to  the  act  on  petition  alleged  the  dila- 
pidated condition  of  the  church,  and  the  insoffident 
provision  of  pews  for  the  parishioners ;  that  the  plans 
and  specifications  for  the  alterations  had  been  sub- 
mitted to  the  Dean  and  Chapter  of  St.  Paul's,  the 
patrons  of  the  living  and  the  impropriators  of  the 
chancel,  and  they  had  given  their  consent  thereto; 
that  they  bad  also  been  approved  of  by  the  bishop  M 
the  diocese ;  that,  according  to  the  present  arrange- 
ment of  pews  and  sittings,  there  was  accommodation 
for  not  more  than  332  persons,  of  which  fifty-nine 
only  were  free ;  but  that  in  the  plan  proposed  there 
would  be  accommodation  for  427,  of  which  137 
would  he  free.  The  answer  then  admitted  Mr. 
NichoU's  possesion  of  the  mansion-house  and  appur- 
tenances, and  also  of  his  ancestors ;  but  allegea  that 
he  acquired  his  ownership  by  purchase  only,  and  de- 
nied that  the  said  pew  was,  either  by  prescription  or 
faculty,  appurtenant  to  the  said  mansion-house,  or 
that  Mr.  NichoU  had  repaired  it;  that  the  consent 
of  the  bishop  of  the  diocese  to  the  proposed  repewing 
of  the  church  was  given  on  the  express  condition  that 
the  reguhition  of  the  Church  Building  Sodety  in 
respect  of  the  shape  and  len|^  of  the  pews,  shonid 
be  observed,  ndther  of  wmch  conditions  could  be 
fulfilled  if  the  said  pew  were  left  in  precisely  its  pre- 
sent state ;  that  the  said  J.  NichoU  had  been  offered 
the  use  and  enjoyment  of  a  new  pew,  to  be  erected 
in  the  situation  of  that  in  question,  which  would  be 
the  largest  in  the  church,  capable  of  holding  eight 
persons  at  the  least;  but  that  be  had  refused  that 
offer,  and  would  not  allow  the  said  pew  to  be  inter- 
fered with. 

TVitM  (BaKford,  who  was  with  him,  was  absent), 
contended,  in  support  of  the  act  on  petition,  that 
there  was  a  manifest  prescriptive  right  to  the  pew  in 
question ;  that  although  no  faculty  could  he  produced, 
still  after  so  long  an  occupancy  the  legal  presumption 
was  in  favour  of  its  having  been  granted.  The  fact 
of  the  repairs  having  been  made  by  Mr.  NichoU  and 
his  predecessors,  as  occupiers  of^  Neasdon  House, 
shews  that  the  pew  was  appurtenant  thereto ;  and 
that  Mr.  NichoU  s  legal  right  to  the  pew  ought  to  be 
respected,  notwithstanding  it  might  interfere  with 
the  arrangements  jproposed.  He  dted  Ptttman  r. 
Bridger,  1  PhiU.  E<xl.  Rep.  316. 

Dr.  Addanu,  contra,  urged  that  the  faculty  onriit 
to  go,  notwithstanding  this  opposition.  The  repairs 
and  alterations  were  not  to  be  made  at  the  expense 
of  the  parishioners,  but  were  to  be  defrayed  by 
voluntary  contributions,  assisted  by  a  grant  from  the 
Chnrch  Building  Sodety  and  the  Dean  and  Chapter 
of  St.  Paul's,  the  patrons  of  the  living;  that  Mr. 
NichoU  was  the  only  person  opposing  the  issuing  of 
the  fuulty ;  and  if  bis  pew  was  allowed  to  remain  it 
would  derange  the  whole  plan,  and  prevent  the 
laudable  scheme  from  bdng  carried  out.  The  pro- 
ceedings shonid  have  been  by  plea  and  proof,  when 
the  claim  might  have  been  proved  or  disproved  by 
direct  evidence. 

jruDOUEirr. 

Dr.  LvsHiNOTON. — ^The  plans  for  repewing  this 
church  have  been  submitted  to  and  approved  of  by 
the  bishop  of  the  diocese  and  by  the  patrons  of  the 
living,  the  expenses  are  to  he  defrayed  by  voluntary 
subscriptions,  and  great  increased  accommodation 
wiU  be  afforded  to  the  parishionen.  These  are 
reasons  exceedingly  strong  to  induce  the  Court  to 
grant  the  faculty,  and  to  declare  its  opinion  at  once 
that  a  faculty  so  much  for  the  benefit  of  the 
parishioners  should  issue.  But  the  Court  must  take 
care  in  all  these  proceedings  that  it  does  not  exceed 
ite  authority,  well  observing  where  no  legal  rights  or 
objections  interpose,  and  where  such  rights  and 
objections  do  interpose.  If  1  were  to  grant  this 
faculty  and  then  it  shonid  turn  out  that  there  was  a 
prescriptive  right,  the  faculty  would  be  of  no  use,  it 
would  be  void,  and  Mr.  Nicoll  would  have  a  fnU 
right  to  call  upon  the  parishioners  to  rdnstate  his 
pew,  as  occurred  in  the  case  in  Fortescue  (see 
Archer  V.  Suieelnam,  Fortescue,  346)  notes.  There- 
fore, I  must  consider,  not  what  I  would  wish  to  do, 
or  what  I  might  think  a  benefit  to  the  parishioners, 
but  what  the  law  wiU  allow.  In  opposition  to  tiie 
issuing  of  this  faculty  Mr.  NichoU  alleges  himself  to 
be  in  possession  of  a  pew,  and  if  this  is  suffidently 
alleged  and  proved  to  be  by  prescription,  it  leaves 
the  Court  no  discretion  or  course  but  to  grant  his 
prayer.  If  the  pew  be  held  by  prescription  or  by 
faculty  I  cannot  touch  it.  But  it  is  said  he  should 
have  proceeded,  not  by  act  on  petition,  but  by  plea 
and  proof..  I  know  no  authority  for  that  ohjection ; 
on  the  contrary,  I  belieye  the  ordinary  course  when 
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the  pariihioDera  are  cited  is  by  act  on  oetition,  and  I 
tea  no  reason  or  principle  why  they  snoaM  proceed 
by  plea  and  proof.  I  cannot,  therefore,  dismiss  Mr, 
Moholi  because  be  has  conducted  bis  case  in  the 
manner  in  which  it  is  now  broagbt  before  the  Court. 
Hie  next  question  is,  has  he  sufficiently  estabKshed 
Us  ptescriptive  right.  The  word  prescriptive  is  not 
Biea.  As  &  gener^  rule  it  is  inconTenient  nof^  use 
the  right  legal  word.  A  pew  may  bo  held  by  pre- 
•cription,  which  presumes  a  faculty  or  by  a  faculty 
iHiteh  may  be  produced,  but  when  it  is  intended 
tliat  it  is  held  by  prescription  I  do  not  see  why 
'  the  word  should  not  be  used.  It  is  tme  to  a  oertaio 
axtCDt  that  this  Court  cannot  try  the  question 
of  prescription,  yet  it  has  jurisdiction  till  prohibited 
mntpter  d^eetum  trialumU,  there  is  no  inherent  de- 
not,  and  the  Court  has  jurisdiction  over  the  subject 
matter.  In  point  of  fact,  however,  is  the  title  by 
preaciiptioa  sufficiently  set  np  ?  A  pew  may  be  said 
to  be  held  by  prescription,  when  it  has  been  enjoyed 
tot  many  years  constantly  ;  and  the  first  evidence  in 
support  or  that  title  is  nse  and  occupation ;  the  next 
OVldenee,  which,  however,  is  not  indispensably  ne- 
cenary,  but  desirable,  is  the  fact  of  the  pew  having 
been  repaired,  and  it  would  be  conclusive  evidence 
•gaiatt  the  claim  if  the  parish  had  at  any  time 
reixired  the  pew,  or  in  favoar  of  the  claim,  if,  when 
tbe  parish  repaired  the  other  pews,  the  particular 
pew  was  excepted.  [The  learned  jaAfja  then  referred 
at  length  to  tbe  proceedings  as  set  forth  iu  the  plead- 
ings.] The  answer  admits  as  to  thefirst  point  the  occu- 
pation of  this  pew  as  appurtenant  tu  Neasdon  House 
for  150  or  2U0  yean ;  after  that  it  is  superfluous  to 
look  at  the  evidence,  the  fact  oP  possession  is  ad- 
mitted. But  it  is  averred  that  the  mansion-house 
came  to  the  present  family  by  purchase  only  :  I  do 
not  think  tiiat  material,  for  tho  pew  would  go  with 
tin  house  to  which  it  is  appurtenant  whether  the 
property  passed  by  purchase  or  by  descent.  The 
OTidenoe  sufficiently  establishes  the  fact  of  repairs, 
tiiough  the  repairs  were  slight,  and  the  ingenious 
attempt  in  argument  to  take  off  tbe  effect  of  tbe 
pew  having  been  excepted  from  the  parish  repairs  on 
a  former  occasion  can  have  no  weight  as  the  case 
now  stands.  I  think  the  prescriptive  right  is  made 
out,  and  that  I  ought  not  to  interfere  with  it.  I  can- 
didly confess  that  1  would  have  rejected  Mr.  NichoU's 
prayer  If  I  could,  but  I  am  bound  to  pronounce  for 

T»ri$*  asked  for  costs. 

Dr.  Ltuhington. — I  hope  yon  will  not  ask  for 
costs.  The  question  should  now  be  settled;  but 
If  you  press  for  them  I  must  upon  principle  give 
Aem .  The  cotl»  were  prettedfor  and  given. 


Beportedltj  A.  Binxi^sToir,  Esq. ofthelnnerTemi^, 
BBrrist«r-«t'lAW. 

Friday,  Jwu  20. 
(Before  Pollock,  C.B.  Pabkb,  B.  Pattbson.  J. 
WiGHTM AN,  J.  and  Maktin,  B.) 
Reg.  «.  Mabt  Hooan. 
AiandonmenI  ofiUegHiwtate  thUd— Intent  to 
injvre  parith. 
A»  btdietnumt  ofmimt  the  mother  of  an  illegitimate 
ekild  for  deserting  it  m  a  parith  m  which  it  it 
not^eltled,  with  intent  to  injure  the  inhaUlantt, 
and  bwrtheu  them  with  the  maintenance  of  the 
child,  it  bail,  if  it  neither  axr*  that  the  health  of 
the  child  wit  injured,  nor  that  the  mother  had 
the  meant  o/iupporting  it. 
The  following  case  was  reserved  by  Martin,  B. : — 
At  the  last  riumerset  Assizes,  held  at  Taunton,  be- 
Wore  me,  Mary  Hogan  pleaded  guilty  to  the  two 
following  counts  of   an  indictment.     There  were 
other  counts  on  which  no  evidence  was  offered,  and 
an  aoquiMal  was  taken.    "  The  jurors  aforesaid,  upon 
tbeiT  oath  aforesaid,  do  further  present  that  tbe  said 
Mary  Hogan  being  an  evil  disposed  person,  and  con- 
triving and  intending  to  injure  the  inhabitants  of  the 
parish  of  Btthwicke,  in  the  countjr  of  Somerset, 
and   unjustly   to   burthen   them  with  the   main- 
tenance   of    «    certain     female     bastard     child, 
bom  of  tbe  body  of  her,  the  said  Mary  Hogan, 
of  very  tender  age,  to  wit,  of  the  age  of  four 
days,  and  not  then  named,  and  unable  to  move  or 
walk,  or  tako  care  and  provide  for  herself,   or  to 
make  known  hc-r  wants,  on  the  said   18th  day  of 
Jannary,  at  the  parish  aforesaid,  in  the  county  afore- 
said, nnlawfullv  and  injuriously  did  abandon  and 
desert  the  raid  female  bastard  child,  in  the  said 
parish  of  Bsthwicke,  without  having  provided  any 
means  whattiever  for  the  support  of  the  said  child, 
tbe  ssid^  child  not  being  then    and  there  settled 
in  the  parish  of  Bathwicke,  as  the  said  Mary  Hogan 
then  and  there  well  knew,  to  the  great  damage  of 
the  inhabitants  of  the  said  pwish  of  Bathwicke,  and 
againat  the  peace  of  oar  Lady  the  Queen,  her  crown 
and  dignity. 

"  And  the  jurors,  npon  theiroath  aforesaid,  do  for- 
tter  present  that  tbe  said  Mary  Hogan,  being  an 
evU-msposed  person,  and  contriving  and  iataoding 
to  inimre  CiMriM  MiHsone,  Joseph  Lnsdown,  Joseph 


Fosanna,  and  Thomas  Holt  OKver,  then  and  there 
being  the  overseers  of  tbe  poor  of  the  said  parish  of 
Bathwicke,  and  unjustly  to  burthen  tbem  with  tbe 
maintenance  of  a  certain  female  bastard  child, 
bom  of  the  body  of  the  said  Mary  Hogan, 
of  very  tender  age,  to  wit,  of  the  age  of  four  days, 
and  not  then  named,  and  unable  to  move  or  walk  or 
take  care  and  provide  for  herself  or  to  make  known 
her  wants  on  the  said  18th  day  of  January  at  the 
parish  aforesaid,  in  tbe  county  aforesaid,  nnlawfolly 
and  injmiously  did  abandon  and  desert  the  said 
female  bastard  child  in  tbe  parish  of  Bathwicke  with- 
out having  provided  any  means  whatsoever  for  the 
support  of  the  said  child,  the  said  child  not  being  then 
and  there  settled  in  the  said  parish  of  Bathwicke,  as 
the  said  Mary  Hogan  then  and  there  well  knew,  to  the 
great  damage  of  the  said  Charles  Millsone,  Joseph 
Lansdown,  Joseph  Fusanna,  and  Thomas  Holt 
Oliver,  then  and  there  being  such  overseers  afore- 
said, and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

"  The  counsel  for  the  prisoner  moved  in  srrest  of 
judgment,  on  the  ground  that  the  two  counts  dis- 
closed no  offence. 

"I  respited  the  judgment  and  discharged  tbe 
prisoner  on  ber  own  recognisance  to  appear  and 
receive  judgment  at  the  next  assises,  reserving  tbe 
case  for  the  opinion  of  her  Majesty's  judges  pur- 
suant to  the  statute.  I  accordingly  request  Uieir 
opinion." 

Phinn,  for  the  prosecution,  referred  to  5  Geo.  4, 
c.  83,  s.  4 ;  R.  v.  Maude,  11  L.J.  M.C.  120  j  R.  v. 
Renthaw,  2  Cox  C.C.  285 ;  B.  v.  Wame,  1  Stra. 
644;  B.  V.  Cooper,  1  Den.  C.C.  460;  and  to  the 
precedents  in  2  Cbitt.  Crim.  L.  700 ;  4  Wentw.  353. 

No  counsel  appeared  for  the  prisoner. 

Poi.LOCK,  C.  B. — We  are  all  of  opinion  that  this 
indictment  cannot  be  sustained.  No  doubt,  to 
neglect  a  child  so  as  to  injnre  its  health  is  an  ofienoe 
in  tbe  person  whose  doty  it  is  to  take  care  of  it ;  but 
here  there  is  no  allegation  of  any  injury  to  the  child, 
nor  that  the  mother  had  the  means  of  supporting  it. 
As  to  the  supposed  injury  to  the  parish  we  are 
not  disposed  to  go  beyond  the  authorities, 
and  there  is  no  authority  for  saying  that 
any  person  is  indictable  who  occasions  loss  to  a 
parish  by  throwing  upon  it  the  maintenance  of  a 
child  as  casual  poor.  It  is  qui^e  consistent  with 
every  allegation  in  this  indictment,  that  the  mother 
being  onahle  to  maintain  the  child,  left  it  for  a  mo- 
ment, so  that  it  might  fall  into  the  hands  of  those, 
who  conld,  and  were  bound,  to  take  care  of  it. 

The  other  judges  concurred. 

Parkk,  B.,  observed  that  tbe  statute  did  not 
allow  the  judge  to  discharge  the  prisoner  on  her  own 
recognisance  merely.  Sureties  ought  to  be  required. 
Coiwietion  quathed. 


iris6  Ktportf. 

COURT  OF  EXCHEQUER. 

Beported  by  W.  St.  Lxon  BiancoToir,  Esq. 

Barrister-at-Law, 

MRetnumt—Bxeite—Comityanee — Stat.  8^9 
Viet.  e.  87,  *.  42. 
Saturday,  Feb.  8. 
(Before  FcNNcrATHBii,  B.  and  Ball  J.) 
Rco.  t>.  Rtak. 
HtU,  that  a  private  vehicle  driven  by  and  belonging 
to  a  private  individual  it  within  the  meaning  of 
the  ttatute  8  and  9  Viet.  e.  87,  tee.  42,  which 
authoritet  an  excite  officer,  upon  reatonable  tut- 
picion,  to  ttop  and  examine  "  any  cart,  waggon, 
or  other  meant  of  conveyance,"  and  impotet  a 
penalty  of  100/.  upon  all  pertont  "  driving  or  con- 
ducting tttch  cart,  waggon,  or  other  conveyance," 
for  rrfuting  to  ttop  when  required  to  do  to. 
The  prisoner  was  indicted  for  having,  with  force 
and  violence,  obstracted  John  Clare,  an  officer  of 
excise,  while  he  was  engaged  in  the  discharge  of  his 
duty,  and  for  having  assaulted  the  said  John  Clare. 

The  case  for  the  prasecntion  rested  upon  the  evi- 
dence of  the  prosecutor,  from  which  it  appeared  that 
the  prisoner  was  a  paper  manufacturer,  and  was 
owner  of  a  paper-mill  within  the  district  of  the  pro- 
secutor, and  that  on  tbe  8th  of  October,  1850,  as  the 
prosecutor  was  going  towards  the  prisoner's  paper- 
mill,  be  met  him  driving  a  car,  and  told  him  he 
wanted  to  see  wlist  he  had  got  in  it,  when  the  pri- 
soner having  notwithstanding  proceeded  to  drive 
on,  the  prosecutor  seized  the  reins  with  a  view  to 
stop  the  car,  whereupon  the  prisoner  struck  him 
several  times  with  his  whip. 

F.  Meagher,  for  the  prisoner,  submitted  that  it 
was  neither  the  right  nor  tbe  duty  of  Mr.  Clare  to 
stop  the  traverser's  car  in  the  manner  and  under  the 
circumstances  stated.  [Ball,  J. — Bat  in  any  case 
it  will  be  s  question  for  the  jury,  whether  mora  force 
was  used  than  was  neoeasary  ander  the  drenm- 
stanoes.]  The  present  prosecution  is  brought  under 
sec.  42  of  tbe  8  &  9  Vict.  e.  87,  wMch  provides 
"  That  it  shall  be  lawful  for  any  oSoer  of  easterns  or 
ezdse,  or  otbar  pemen  ■  acting  in  his  ortteir  aU  or 


asristanoe,  &c.  upon  reasonable 
and  examine  snf  cart,  waggon,  or 
conveyance,  for  the  purpose  of  m 
any  smuggled  goods  are  oonttioed 
all  persons  driving  or  condudiiif  nA 
or  other  conveyance,  refnsiag  to  tfop 
to  do  so,  shall  forfeit  the  nim  of 
pounds."  By  this  seetjon  an  ofisr  k, 
able  grannds  of  suspicion,  peraiited 
examine  "  any  cart,  waeroo,  or  othtr  i 
veysnce ;"  the  only  worn,  thea,  intii 
can  apply  to  the  traverser  src  "oikri 
veysnce;  but  according  to  the  ml 
stTOcHon  flieae  words  were  neret  in 
Legislature  to  include  private  rdiidal 
private  individuals.  Tbe  SKtioD  iaibsj 
100/. ;  and  to  shew  that  the  Le^^ilatiiiiii 
that  to  apply  to  their  owners,  it  nii  'i 
driving  or  conducting."  [PxHWfrnsI 
was  not  the  traveiaer  acting  u  tkeel 
ductor  of  the  car  in  question  ?]  No  ixil 
a  popular  sense,  but  I  doubt  gnstlf  aM 
a  ieifal  point  of  view. 

Ball,  J.— The  penalty  is  appBe»l*»lj 
no  matter  who  he  may  be ;  and  wkfitw 
a  conveyance  in  which  goods  nuy  k(  c« 
carried,  1  have  no  -deobt  of  iti  oM^n 
meaning  of  the  Act. 
Pbnmbsathkb,  B.  being  of  tie  aa-i 
Meagher  addressed  the  jury  fjr  tbe  Ml 

*•»  .     „  ■^ 

Smyly,  Q.C.  for  the  Crown. 
F.  Meagher  for  the  prisoner. 

inOHAmiAB  TBSlC,liit. 
Mimday,  Asv.  18,  llfi& 
Powell  ».  Bmroiss. 
Practice— Security  for  ctili-lltllifm 
tarn  aelionc—Mmudftl  ft^"?J 
Where  a  plaintiff,  who  hoi  tr—iu 
limUar  aetiona  againit  tketm 
Ceurtt  of  Q.  B.  and  C.  P.  imt 
court  nine  teparate  qui  ts»  so* ' 
3  «•  4  Vict.  e.  108,  *.  99  i-*^' 
Wm.  4,  c.  76,  ..  53,  ^M).  *^. 
fendant,for  P*'uMet  for  ^J^' 
Lord  Mayor  ^theeityrfOf^^^ 
fication,  the   CourU   »rien*  Sl^i 
bettayedfr«m  practeimi^fJZi 
teeurityforcof:  tmt  '*•  J^J^, 
a  former  occmtton  'PP'^fJju^Ltm 
birt,  who  had  directed Ike^"''^ 
from  proceeding  in  more  "■^1!  jtCw 
until  he  thould  give  **«^'f  Tu,i«ai 
at  the  defendant  *«*  »«»ffl  ""  J 
pealing  from  hit  'rder,  in»^^^; 

teittani: 

the  defendant  "m  inch  «»«•'' '2? 
fhr  coilt  are  mandatory  «  """^Ltt 

In  this  case  the  pWntiff,  ta««  "^  i 
severe;  ?«i, '««  "ction  M«j*^;i 
penalties  alleged  to  have  "J^^o^ 
under  the  provisions  of  "•  ""jTiiiM* 
Act  (3  &  4  Vict.  o.  108,  «.  ^)' *'v2te««' 
Lord  Mayor  of  DubKn  aftw  '*  "%aaii 
qualified    to    fill    that  "««•  •»  "'^-i 


three  caiet  the  teeurily  »^^^ 
cotti  thenceforward  to  it  «^J^^ 
Semble.  that  the  provUioni  ¥  7  !^«* 


the  plaintiff  from  pro«»°"»,"ri,  bnf' 
security  for  costs,  tbe  l"^?^*' 
an  order,  alfowing  tbe  pl«inti«. » 1^^* 


made  to  Pennefather,  B.  in  cto»'»|'|^, 
the  plaintiff  from  proceedinf  ij"  j^> 
e  leameii  »«r.- 
,  ptaintif.Wf^i 
three  of  the  actions  '"»<»*  P^SSji** 
but  restraining  him  as  to  tfce  fJ^TLi  W 
J.  D.  Fitzgerald,  Q.C.  ^  ~,  pii* 
ten  now  moved  that  tbe  <^'l''L\  ** 
be  varied,  and  tihat  the  Pj^^'^k" 
in  all  the  acUons  from  r<fr^  a**:" 
give  security  for  ootti;  •n*  "t1  *i*' 
Srder  had  been  ratie  m  <i»^^*^ 
Q.  B.  and  C.  P.  in  which  s1k>  "1^^ 
menced  several  similar  »*'>»'.'*JXiiii»* 
had  made  orders  thrt  P««f  ■"Esdal*'* 
until  security  was  given ;  "^'^^oJi< 
these  CourU  had  not  M?"**;:^  «  < 
subject)  the  section  of  the  «»«r,  j  if* 
but  at  aU  events  that,  i'^^^P^n*'^ 
this  was  a  case  in  whi(*  the  tw"^ ,« 
its  discretion,  and  stoy  this  ^S^i 
unless  the  plaintiffgavesea^'fji  ^il'^ 
brought  twenty-one  i^Z^U^'l 
fendant,and  the  ^»i*^^''h't^)t^t 
the  motion,  and  which  ^>>^.^g^iti'Zi 
of  1 ,000/.  in  money  and  ^^°^.  a  «« ff, 
of  75/.  a  year,  was  "n-^^'tkel^if, 
witbitthathemighthavewt*-  A„inii>» 
in  valueless  securities,  sndss  to»-^  ^■^ 
merely  that  of  agent  for  *•  J^t*'", 
the  Dingle  Mission ;  bat ,'« •'JSj)*'^/ 
(which  flie  lewned  ooane^  .P^J^^ii  ^ 
Mission  repodiated  the  pt^jjim  •• 
caotionsd  the  pid^  *«»^  ^Lj»* 

O.  MaOty  and  P.  D.  *St  !•*' 
order  whidi  it  mm  wnr  ""^ 
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LORD   OHANeUXOR'S   COURT. 


le  by  eoDMBt,  aai  iMd  beett  MM  on  bf  Hn 
lies,  snd  that  the  aOdsvils  of  tte  plaintiff  shewed 
b  lie  poasened  mfiSdeiit  geenritj'  fbr  the  defen- 
k^  And  that  an  onaatherized  or  WMUitimnticatad 
mlar  like  that  which  had  been  prodweed,  and 
icb  mifht  be  a  complete  rabiieatien,  0MAt,net  ts 
islt  wnh  the  CooH  in  such  a  ease.  In  toe  ease  of 
M«rw  T.  Bhriigt,  2  Cr.  A  Ifees.  386,  it  was  nid 
BsTler,  B.  "  It  freqnenfly,  nay,  genetaHy,  hap- 
IS  tiiatt  oHi  lam  actiona  are  brooght  by  penon*  in 
Jgent  cncanutanoes  who  are  tuable  to  give  a»- 
ity  for  costs,  hot  then  is  no  tnatanee  in  which 
onty  for  costs  has  been  ciren  in  snefa  eases ;  to 
ttire  mA  seeority  would  fireqnenUy  reader  tiie 
bB  of  FarEament  gtring  tbe  penaltiea  tnepemiive: 

«|iieatioii  is  not  altered  by  tiiere  beiiig  a  muaber 
letiona  brooghtbT  this pfaMtf." (a) 
►toOT,  C.  B. — Wkbont  gMng  any  oirfnion  whe- 
r  tliia  Act  is  nandatefy  or  not,  I  am  of  opinion 
t  tliiaaopBeadonoBghttobegnnted;ont)ieene 
s,  tiie  Conrt  might  hare  to  decide  wlietiter  the 
namBtanoes  are  snch  ss  to  entitie  the  party  to  tiie 
Ler.  On  the  ofter  hand,  the  Act  of  Parliament 
raning  a  jndge's  order,  ktrrat  flie  matter  In 
Ansidty.  I  CkI  bound  by  tbe  decision  of  ^ 
rarts  of  Q.  B.  and  C.  P.,  wMch  hare  held 
at,  in  a  similar  state  of  Acts,  security  for 
tfa  shotdd  be  girea.  I  tbinik,  therefere,  that  in 
3  exercise  of  the  discretion  wldcfa  Ae  Conrt  has, 
fependent  of  tlie  statute,  we  ong^t  to  order  that 
:uiMtj  for  costs  shoald  be  given ;  tins  discretion, 
irewer,  should  if  possiMe  be  eserdsed  without 
ijoiSiee  to  the  plaintiff.  I  am  by  no  means  of 
ujAean  that  actions  of  this  Und  shonid  be  loolced 

wl  Wi  disfaronr.  To  secure  tiie  performance  of 
taira  public  duties,  penalties  are  imposed ;  and  to 
ard  against  the  non-enfarcement  of  ttese  penal- 
s,  t£lte  Legirfature  calls  into  action  the  sordid  and 
fiah^  or  the  public,  spirit  of  the  parties  to  efEsct- 
»  its  ends.  Nine  sepsrate  actions  bare  been 
Mtglat  in  this  Conrt  for  separate  penalties,  which 
nea  of  action  might  hare  been  introduced  as 
mnt^t  counts  in  one  declaration ;  and  that  seems 
me  <|uite  a  suiBcient  ground  to  influence  the  dis- 
4ioin  of  the  Court  to  oUige  tiie  plaintiff  to  grre 
:(iiriC7  for  costs.  But  the  order  of  Baron  Penne- 
iier  aas  been  made  a  considerable  time  since,  and 
jre  lias  been  great  deh^  in  coming  to  this  Court 
bare  (he  subject  reconsidered.  We  shall  there- 
«  fimit  the  security  to  be  giren  in  the  three 
don*  which  were  allowed  by  that  order  to  be  pro- 
sded     with,  to  the  costs  to  be  incurred  hence- 


PKinfSTAnrem,  B. — He  wuidiug  of  the  cisnse  of 
e  Act  of  Parliament  nnder  our  consideration  is 
<y  peculiar.  Tlie  defendant  is  empowered  to  ob- 
in  an  order  that  the  fdaintiff  shall  gire  security  for 
Mta  throng  a  judea  or  court ;  it  appears  that  the 
egiAitnre  intended  a jndge  shoidd  act,  when  satisfied 
■at  tbe  application  was  made  in  time,  by  the  proper 
iity,  &e.  and  it  does  not  appear  that  tiiere  u  any 
aamoD  vested  in  the  Conrt,  witen  tiiese  fects  are 
Msertsdned.  I  do  not  wish  to  come  to  a  different 
nxshision  firom  tiie  other  law  Coorts,  and  I  will  not 
ledge  myself  to  this  construction  of  the  Act;  when 
made  the  order  wliich  I  did,  there  was  no  sngges- 
lon  tbtt  one  action  woiUd  have  been  sufficient  to 
eeide  tiie  matters,  in  £spnte  between  tiie  parties ; 
fhen  it  appears  that  what  is  to  form  the  snbject  (^ 
11  thoe  actions  could  be  tried  in  one,  I  think 
here  is  good  ground  for  the  exerdae  of  the  discre- 
ion  of  uie  Conrt. 

liETBOT,  B. — ^I  concur  in  the  nde  which  has  been 
Jtoiiounced,  Init  I  do  not  come  to  that  conclusion 
jn  any  gromids  of  discretion.  The  question 
*Mcli  has  been  raised  here  is,  whether  tiie  defen- 
!sa4k  against  whom  all  these  actions  hare  been 
"P^ht,  has  a  right  to  security  for  costs.  In  my 
>ini>90,  if  the  Act  of  Parliament  does  not  give  him 
lis  iScht  it  is  nugatory.  There  are  great  fodlities 
ireik  oy  the  statute  for  the  recovery  of  penalties ; 
ne  <»f  the  clauses  renders  certain  corporne  officers 


la)  The  statnte  3  A  4  Tiot.  o.  loe,  s.  8»,  urmMes  tbat  in 
w  ease  otanj  parson  aoting  u  BSTOr,  iMsmsii,  aoaa- 
oiOtt*  or  axanHapal  ooomuasionflr^  or  Midttor  or  assssoor 
be  vaj  boroQah,  or  for  sn  j  ward  in  maj  borough,  without 
haviDg  made  the  deolwrstioii  herofaibeforo  rsqoutid  in  thmt 
bcbaU,  or  withont  being  didr  qnaUfted  at  the  time  of 
vaking  snob  dwdsralioB,  or  dler  be  shall  have  eessed  to 
iMqasSfiad  aeeordiag  to  tiieproTiskiiiaof  tlw  A<*,eraA«r 
ha jhaU become disqnaljBod  to  hold  aaysadi  oaee,  "ha 
•hall  for  erary  such  otToaea  forfeit  tba  swn  of  M."    The 
•aotion  then  goes  on  to  prorida  that  "itshallbeUwlblfar 
aay  defendant  by  Jndga^s  order,  or  by  the  order  of  the 
Omni,  to  be  obtained  wiUdn  fuuiteau  days  after  he  than 
hara  been  served  with  prooasi  in  any  niA  aetion,  to  re- 
qnin  the  plaintiff  to  gire  saeorityfar  aoata,  and  in  suA 
ease  all  ihrthar  prooiiedinaa  la  the  said  eaaae  shall  ba 
stajrad  until  the  plaintiff  shall  giva  saoarity.to  tha  wtjatao- 
tion  of  the  proper  officer  of  theOonrt,  for  tae  cost*  of  snch 
aetion,  in  case  a  verdict  shall  pass  for  tha  defendant,  or 
•  flia  pUatiff  aliall  become  nonsmtad.  or  diacontlnae  snch 
'  aaUoa,  or  if  by  denmrrer  or  otherwua  indgmeat  ilull  l>e 
(iraaac^nsttha  pUntiff."     ne  pronrioa  of  the  aaalo- 
,  Kfloa  H«tioa  of  tha  Bn^ish  M  onioipal  Conoratiooe  Aet, 
■^ik  SWm.  i,  0. 76, 1.  S3,  ia  in  this  respect  identioal,  exQepi 
that  the  woraa  "  or  by  the  order  of  the  Conrt,"  do  not  ap- 
pear in  the  aiaaae  of  flie  Bn^kh  statute. 
''       VOL  ZVZZ.  We.  «S1. 
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IhAle  to  ft  jtenaUy  of  MM.  for  every  aet  doneaa  sneb, 
if  the  party  Is  net  at  the  time  of  so  acting  qnalifled 
to  flu  such  office,  or  if  he  has  from  any  oaase  be> 
come  disqualified;  the  party  who  sues  ibr  tlie 
penalty  has  only  to  shew  tliat  he  has  so  acted,  and 
tiie  party  sued  must  prove  that  he  was  at  the  time  of 
eo  acting  qualified,  and,  if  he  ihib  in  this,  he  most 
pay  the  penalty.  Tliese  offioea  are,  generally  peak- 
ing, gratuitous,  and  it  is  just  that  the  officers  DttiiHr 
them,  and  discharging  the  duties,  shonid  be  well 
protected ;  and  the  protection  given  is,  first,  to 
have  security  fbr  costs  whenever  they  ate  pro- 
ceeded against  for  a  penaltyj  and,  seeondly, 
that  on  the  failure  of  the  plaintaiTs  action  they  shall 
be  entifled  to  have  their  costs  as  between  attomay 
and  dient ;  and,  thirdly,  there  are  only  a  particular 
dass  «f  persons  enthled  to  sne.  On  the  other  hand, 
the  idantiff  is  entitied  to  bring  as  many  sitions  as 
he  can  shew  defimlts ;  bnt  as  the  plaintiff  is  entitled 
to  bring  all  these  actions,  so  the  defendant  is  entitled 
to  get  security  for  costs  in  each  and  evcsy  of  them. 
What  are  the  words  of  tiie  Act  ?  "That  it  shall  be 
kwM  for  the  defendant^  by  judg«^s  order  or  by  the 
order  of  the  Conrt,  to  reauht  the  plaintiff  to  give 
security  for  ooetB."  Was  it  intended  by  the  words, 
"by  Judge's  order,"  to  abridge  the  defendant's 
right  ?  if  so,  what  is  {he  meaning  of  the  words,  "  it 
shall  be  lawfcl  for  the  defendant  to  require  f"  _  It 
must  mean,  to  insist  on  the  pluntiiTs  giving  security. 
If  "require"  does  not  mean  this,  the  defendant  is 
in  the  same  position  as  he  was  before  tiie  passing  of 
the  Aet,  when  be  might,  nnder  pecnliv  eircum- 
stanoes,  have  appHed  to  the  Conrt  to  exercise  its 
discretion  in  compeDing  tiie  plaintiff  to  give  security 
for  costs.  It  has  been  sugg(»ted  that  the  reason  of 
the  introduction  of  the  words,  "by  judge's  order," 
was  because,  as  the  action  could  only  he  brought  by 
a  particular  dass  of  persons,  it  was  necessary  that  a 
indge  should  dedde  whether  the  action  was  bron^t 
bv  a  proper  person , — tiiat  is  one  good  reason  for  going 
to  a  judge ;  another  is,  the  rule  to  give  security  for 
costs  is  generally  made  by  tbe  Conrt ;  and  when  a 
judge  in  chambm  makes  the  order,  it  is  considered 
as  the  order  of  the  Court  Here  a  single  judee  may 
make  the  order,  not  as  the  act  of  the  Court,  but  as 
his  single  act:  it  was,  tlierefore,  necessary  to  say 
that  the  defendant  may  apply  to  a  single  judge,  and 
thus  bring  the  officer  of  the  Conrt  into  action,  and 
not  leave  the  question  to  the  officer.  That  appears 
to  me  to  be  tiie  object  of  the  Legislature;  the 
words  are  not  introduced  to  abridge  the  right 
of  the  defendant,  but  to  point  out  the  mode 
and  menner  of  proceeding.  "Take  the  conrse  of  pro- 
ceeding in  an  orainary  case,  as  where  n  sheriff  comes 
in.  The  Conrt  have,  in  one  sense,  a  discretion  ;  but, 
having  found  the  qualification,  they  have  no  discre- 
tion to  deprive  the  party  of  what  he  is  entitled  to  as 
a  right.  As  the  defendant  did  not  give  notice  of  his 
intnition  to  dispute  the  order  made  by  Baron  Pen- 
nefsther,  I  agree  that  the  security  for  costs  ought  to 
be  limited  to  the  costs  henceforward  to  be  incurred. 
PtoOT,  C.B.,  and  Penxefathkr,  B.  —  alter 
having  heard  the  judgment  of  Lefroy,  B.,  then 
stated  that  though  it  was  not  necessary  to  decide 
the  question  on  the  present  motion,  yet,  that  they 
coindded  in  the  opinion  which  had  been  so  ably 
expressed  by  Lefroy,  B.  that  it  was  imperative 
upon  the  Court,  under  the  statute,  to  compel  the 
plaintiff  to  give,  in  surh  case,  security  for  costs,  and 
not  merely  a  matter  of  discretion. 

Mallty  applied  to  the  Court  to  impound  the  docu- 
ment reHed  on  upon  the  motion,  to  the  prejudice  of 
tiie  defendant,  as  a  rircniar  of  the  Dingie  Mission. 

Sv  Colman  O'Loghlen  objected.  The  defen- 
dant &i  not  wish  to  be  made  ancillary  to  the 
bringing  of  an  aetion  by  a  third  party ;  but  would 
undertake  to  produce  the  document  on  any  criminal 
proceedings,  but  not  in  a  civil  one. 

PiooT,  C.B. — If  the  document  is  impeached  as  a 
forgery,  we  will  impound  it ;  let  it  remain  in  tiie 
hands  of  the  officer  of  tbe  Court  for  a  week,  and 
after  that  time'  let  it  be  handed  back  to  the  owner. 
/(  WW  ordered  that  the  plciniiff  be  itayed 
from  proceeding  until  he  thall  give  lecu- 
rityftr  eotte,  but  no  eottt  of  the' motion. 


«tm(tx  Cotnrtt. 


XiOSB  OaAJTCBX&OIi'a  oevBT. 

BsportadbyEioxian  Gaiuiias  Wauoan,  Baq.  of  tha 
laaar  Iaaq<«,  BaRJatar-at-Law. 

Ttiaiaf,  /wie.lO. 
Kbkbwick  e.  HASucn. 

Trutt  to  rose  eharfu  hjf  imle  i(f  timber  or  charge  on 
inheritance  —  T^nulew  diteretion  —  7>nan(  for 
Itfe  uritkout  inpeaehment  of  mute  nibjeet  to  a 
trutt  (em— /a^efisM. 

Where,  bp  a  eettlement,  a  term  wat  created  upon 
trutt  bg  /eliinf  <lnd  tale  of  timber,  or  bf  mort- 
gage or  tale  ijfpart  of  the  ettete  to  raite  leveral 
tumt  efmtmtfi,  thefint  ^whieh  wat  to  be  raited 
forthwith,  and  paid  to  thetetHar,  and  lutjett  to 
that  term,  the  eitate  wat  limited  to,  the  tettlor 


f&r  ttft  wUhaut  impeachment  for  watte,  with  i«. 
mojiMier  to  the  drfendant  at  ttnant  far  We  wMA^ 
out  imptaehmtnt  ^  wattt,  and  the  tttOar  t^mf 
itad,  the  dtfendant,  at  ttnamtfor  Ijft  impaitta 
tian,  had  advartittd  Umbarftr  tale,  it  wat 
Held,  an  a  biU  filed  hp  tha  trm*aitaf  the  farm  ta 
rattrakt  the  d^endant  from  cwtHnf  timitr,  tkti$ 
tha  Court  would  mat  eamirtt  tha  truittti  kt  M* 
imtrette  if  a  Ouarttiam  at  to  Iht  mode  of  raM»t 
thamaiuf,  whitharip  taUifftimhar  aripeharaa 
m  the  inheritance,  and  that  the  tenant  for  (|^ 
tatkinganintenttintha  timhir.wUehitapartiam 
^tha  inhtritanea,  but  lu^ttt  lamrior  right  and 
mteriHon  if  tha  trwatait,  waald  it  rtitrt^nad  bf 
iMfuneUan  from  euttimf  /taster,  and  tharebp  da, 
prvrina  tha  truttem  qr  thi  power  tfiatreitlnf 
that  mtenUen  the  titUor  intendad  to  gin  thiau 
This  was  a  motion  by  way  of  appeal  flrom  the  dacl- 
siee  of  Vkw-Chantelbe  Lord  Cranwortb,  who  bai 
refiaed  a  motion  made  by  the  piMntiffs  to  lestnte 
the  defendant  IVom  cuttiag  and  sailing  tissber.    The 
pisintiflh  wmre  trustees  of  a  term  under  a  sett  lass  oat, 
dated  the  Ilth  of  October.  1844,  uid  made  betwaw 
Bfargaretta  Marker  and  a  niece  of  Thomas  PnMu 
tiie  Rev.  H.  W.  Marker,  H.  W.  Pott  MariMtr; 
Thomas  John  Marker,  Sir  John  Kennaway,  tiw 
Rev.  E.  Stephens,  James  Pntman.  and  the  pbdartiC 
Samnel  Trebasrice  Kekewiek.    Margnetts  Mailcar 
was  seised  of  the  several  asanors,  capital  and  other 
messaages,  lands,  advaiwaoBS,  and  other  property,  w 
thereinafter  mentioned,  and  that  she  determiaaa  te 
settle  the  same  anon  the  several  uses  and  |iai|iMSi , 
and  subject  to  tbe  powers  aad  conditions  thareis* 
after  set  forth  for  toe  several  sodoessive  benefitoef 
herself  and  her  sobs,  ttie  defendants,  H.  W.  Mariur 
aad  T.  J.  Marker,  and  thcsr  issee  respeotivelv,  and 
for  her  daughter  Margaret  Fiances  Smith.    It  ww 
witnessed  that,  for  carrying  tiie  same  into  aOaOt, 
and  in  consideration  of  tlis  lore  and  affeetioB  sbe 
had  for  Maigaretta  Marker,  did  grant,  bar|^,  selL 
release,  and  confirm  unto  Sir  John  KennawaiyaM 
Bidiard  Stephens,  and  tbeir  behrs,  several  neiioit 
and  other  property  which  she  was  then  possewad  Ol, 
with  tbeir  appurtenances,  to  hold  the  same,  unto  Kr 
John  Kennaway  and  Richard  Stephois,  their  heiia 
■nd  aasigns,  and  fbr  the  uses  upon  and  for  the 
trusts,    aad    subject    to    the    ooeditioDS   foUoww 
ing : — "  To  the  use  of  James  Fatman  and  Samud 
TrahawkeKelcewick,  their  executors,  administratari^ 
and  assigns,  for  the  tenn  of  1,000  years,  iritfaont  im> 
peachment  of  or  for  any  manner  of  waste,  save  only 
for  cutting  and  feUing  of  ornamental  timber,  an« 
immediataly  after  the  espsration  of  the  said  term, 
and  in  the  meantime  subject  thereto,  and  to  the 
trusts  thereof,  for  tbe  use  of  Margaretta  Maricer 
and  ber  assigns  for  her  natural  life,  and  aftsr  the 
decease  of  Margaretta  Marker,  for  the  use  of  tbe 
defendant,  Henry  W.  Marker,  and  after  the  dfriiMie 
of    the   defendant    Henry   W.    Marker,    for  the 
use  of  W.  Putt  Marker,  who  is  now  deceased,  sad 
after  the  decease  of  W.  Putt  Marker,  to  the  use  of 
the  first  son  of  his  body  begotten  lawfully,  and  the 
heirs  male  of  bis  body,  or. of  snch  first  son  issrang, 
with  divers  remainders  over,  witb  an  ultimate  re- 
mainder in  fee|to  the  defendant,  Henry  W.  Maricer." 
And  the  indenture  of  release  contained  the  following 
decbuation  of  trust  as  to  tlie  term  of  1,000  year*, 
Minitad  to  Kekewiek   aad    Fatman: — "And  it  ie 
hereby  declared  and  agreed  between  and  by  the 
parties  to  these  presents  that  the  manors,  c^iital, 
and  otiier  messuages,  tenements,  Itanas,  lands,  ad> 
vowsons,  and  other  hereditaments  hereby  limited  te 
Samuel  Trebawke  Kekewiek  and  James  Patmaa 
and  tiieir  executors,  admbiistratars,  and  assigns  for 
tiie  said  term  of  1,000  years  are  limited  to  theei 
upon  and  for  the  uses,  trusts,  intents,  and  purposes 
foUewiog  (that  is  to  say),  upon  trust  in  the  ftnt 
place  by  cutting  and  felling  and  seHing  and  convert' 
ing  into  money  all  or  any  part  or  parts  of  the  timber 
now  standing  and  growing  on  tbe  said  lands  whicb  it 
or  shall  be  of  full  and  npe  growth,  and  not  ome* 
mental  to  the  mansion  at  Combe  aforesaid,  or  the 
pleasure-grounds  attached  thereto  or  any  of  the  viewt 
or  prospects  of  the  same,  of  which  it  is  hereby  de- 
clared that  enough  of  the  most  ornamental  diaB 
always  remain  to  preserve  the  beapty  of  the  place 
unimpaired,  or  by  demisinc,  mortgaging,  or  seBing 
the  premises  compared  in  the  said  term,  or  any  part 
or  parts  thereof  (save  and  except  the  mansion-noose 
at  Combe  aforesaid),  and  the  said  several  manon^ 
messuages,  farms,  advowsons,  rectories,  lands,  bere- 
ditamenta,  and  premises  situate,  lying,  aiid  being  bt 
the  said   several  parishes  of  Gittisbim,   Fairway, 
Honiton,  and  Buckerell,  or  any  or  either  of  tiiem, 
all  of  which  are  hereby  expressly  reserved  from  sale, 
and  for  all  or  any  part  of  the  said  term,  or  by  all  or 
any  of  the  said  ways  or  means  or  any  other  reason- 
able ways  or  means,  forthwith  to  levy  and  raise  the 
dear  sum  of  10,000/.  and  to  pay  the  same  to  the 
said  Margaretta  Marker,  her  executors,  adminis- 
trators,   or    assigns,    or    as    he,    she,    or   tbey 
shall  order  and  direct  for  her  and  their  own  abstrfoto 
benefit ;  and  in  the  next  place,  from  and  imme<Uataljr 
after  the  decease  of  the  said  Margaretta  Marker,  by 
all  or  any  of  the  ways  and  means  aforesaid,  to  levy 
and  raise  the  two  several  sums  of  10,000/.  and 
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10^0Q0l.aiidtop>7  thefint  of  thoie  twOMToalnimt 
«t  10^0001.  oach  unto  the  laid  nomu  J.  Marker, 
Us  ezeootors,  sdmiiiiitimtorf,  and  aaiigns,  ft>r  his 
and  thdr  absolute  benefit,  and  to  be  by  him  and 
Hum  reeeiTed  in  satisfaction  of  anr  claim  be  may 
Tmn  on  his  brother,  whether  legil  or  otherwise, 
tmder  the  codicil  to  the  last  will  and  testament  of 
Ui  ande,  the  Rer.  Thomas  Fott,  deceased,  and  to 
pay  and  uiply  the  last  of  the  said  two  several  sums 
of  lO^OOw.  each  to  sodi  persons  and  in  sach  manner 
as  Margaret  Fiances  Smith,  the  wife  of  the 
Bev.  Geone  Townsend  Smith,  formerly  Margaret 
Frances  Iifuker,  a  daughter  of  the  said  Margaxetta 
Uailcer,  shall,  by  any  writin|;  under  her  hand,  mp- 
pointy  order,  nd  direct,  and  m  deCuiIt  thereof,  onto 
Iter,  iba  aud  Msrgaret  Frances  Smith,  her  ezecDtors, 
adininisttatori,  and  assigns,  for  her  and  theb  abso- 
Inte  benefit,  together  with  interest  on  the  two  last 
mentioaed  sums  of  10,000/.  and  IO,OON.  to  be  oom> 
pated  at  41.  per  oent.  per  annum,  from  the  day  of 
the  decease  of  the  said  Maigaretta  Marker,  until 
the  fall  paysMOt  thereof  resscctiTelT ;  provided  al- 
nays,  and  it  is  hereby  agreed  and  declared  by  the 
parties  hereto  Uiat  mm  and  immediately  after  the 
nosts  hereinbefore  declared  of  and  concerning  the 
•aid  term  of  1,000  years  shall  in  all  respects  be  ftilly 
pstformed,  or  othowise  satisfied  and  £scharged,  or 
•hall  beoome  unnecessary  or  incapable  of  taking 
affect,  and  the  said  Samuel  Trefaawke  Kekewick  and 
James  Fntman,  and  their  executors,  administrators, 
and  sasignn,  and  every  of  them  respectively,  shall  be 
iUly  reimbursed  and  satisfied  all  costs,  charges,  and 
aspenees  to  be  occasioned  by  or  rdating  to  the 
trusts  hereby  in  them  reposed,  the  said  term  shall, 
as  to  such  of  the  manors,  capital,  and  other  mes- 
■oages,  finat,  lands,  advowgons,  and  other  pre- 
laisea  comprised  therein,  as  sh^  not  have  been 
■old  or  mortgand  for  the  purposes  aforesaid,  abso- 
lutely cease  and  determine.  And  as  to  such  of  the 
said  premises  as  shall  have  been  so  mortgaged,  shall, 
•ubject  to  such  mortgage,  wait  upon  and  attend  the 
tevenion  and  inheritance  of  the  said  premises  so 
mor^aged." 

Margaretta  Marker  died  in  July,  1846,  she  having 
pravionsl^  made  her  will,  dated  October  14,  1844, 
and  sikpomted  Henry  William  Marker  her  executor, 
iriiien  he  duly  proved.  Upon  the  death  of  Marga- 
TClta  Marker,  tne  defendant,  Henry  W.  Marker, 
entered  into  possession  of  the  estate,  and  has  ever 
nnce  continued  in  possession  or  receipt,  except  since 
the  death  of  Majgaretta  Marker.  Putman  and 
Kekewick,  in  pursuance  of  the  trusts  of  the  ssid 
indenture,  raised  by  the  sale  of  a  portion  of  the  ripe 
and  Ml-grown  timber  on  the  estates,  not  being 
ornamental  to  the  mansion  at  Combe  or  the  plea- 
•un-grounds  attached,  or  any  of  the  views  or 
plDS]Mcts  of  the  same,  the  sum  of  1,891/.  Is.  5d.  and 
paid  the  same  to  the  defendant,  Henry  William 
Marker,  as  the  executor  of  Margaretta  Marker,  in 

Sirt  satisfaction  of  the  sum  of  10,000/.  which  by  the 
denture  was  directed  to  be  levied  and  raised  by 
Kekewick  and  Putman.  With  the  ezcefition  of  the 
sum  of  1,891/.  Is.  5d.  so  raised  and  paid,  and  the 
sums  of  money  received  by  the  said  defendant,  Henry 
W.  Marker,  on  account  of  any  timber  sold  by  him 
with  which  the  trustees  might  be  entitled  to  charge 
liim  in  reduction  of  the  sum  of  10,000/.  no  part  of 
the  sum  had  yet  been  levied  or  raised,  and  no  part 
of  the  other  two  sums  of  10,000/.  each  bv  the 
indenture  of  settlement  directed  to  be  levied 
.and  raised  had  yet  been  levied  or  raised  by 
Kekewick  or  Putman.  The  yearly  rental  of  the 
estates  was  about  3,500/. ;  and  for  many  years  pre- 
lionsly  to  the  estates  being  put  in  settlement,  the 
timber  growing  thereon  had  been  carefully  preserved 
by  the  successive  owners,  and  allowed  to  remain 
aneut;  and  at  the  dale  of  the  indenture  there  was, 
and  is  now,  on  the  estates  a  large  quantity  of  timber 
of  ripe  growth,  and  not  in  any  way  ornamental,  esti- 
mated at  the  value  of  10,000/.  The  bill  then  alleged 
that  it  was  the  intention  of  the  settlement  that  the 
trustees  should  have  a  discretion  to  raise  the  money 
by  sales  of  timber,  and  that  the  defendwit,  H.  W. 
Marker,  alleges  that  the  trustees  ought  not  to  resort 
to  the  timber,  but  should  raise  ae  money  by  a 
mortgage,  and  that  the  defendant,  Henry  W. 
Marlur,  had  already  given  instructions  to  Messrs. 
Beed  and  Warren,  the  auctioneers,  residing  in  the 
|W^  of  Heavitree,  in  the  county  of  Devon,  to  seU 
timber  by  public  auction,  on  the  31st  of  December 
then  next  ensuing ;  and  they  accordingly  advertised 
the  timber  for  sale ;  and  the  bill  prayed  for  an  in- 
junction to  restrain  them  from  so  doing. 

Salt  and  Fooit,  for  the  appeal  motion. 

BethtU  and  Gifford,  contra. 

SoU,  in  reply. 

JUDOUBNT. 

The  Lord  Chamciuxib. — This  case  came  before 
the  Court  upon  an  appeal  against  an  order  made  by 
Yice-Cbancellor  Iiord  Cranwortb,  by  which  ho  dis- 
missed with  costs  an  application  for  an  injunction 
made  by  the  plaintiffs  in  this  cause.  The  plaintifls 
are  trustees  of  a  settlement  made  by  Margaretta 
Marker,  who  was  the  owner  of  the  estate,  by  deed 
which  settled  lands  in  question  to  certain  uses ;  the 


first  use  being  to  flie  plaintifi  foratann  of  1,060 
years,  without  impeachment  of  waste,  to  the  intent 
that  the  trustees  might,  by  cutting  and  selling  tim- 
ber, except  such  ornamental  timber  as  was  defined, 
or  by  mortgaging  or  charging  the  estate,  to  raise  the 
moneys  afterwards  mentioned,  after  and  subject  to 
the  term  to  the  use  of  Margaretta  Marker,  the  settlor, 
for  life,  without  impeachment  of  waste,  then  to  the 
use  of  the  defsndaat  for  life,  witltout  impeachment 
of  waste,  with  remainder  to  his  children  sucoessivdy 
in  tail,  ud  an  ultimate  remainder  to  the  defendant 
in  fee.  The  trusts  of  the  term  were  to  cut  timber, 
other  than  ornamental  timber,  or  by  mortgage  of 
the  estate,  at  the  discretion  of  the  trustees,  to  levy 
and  ruse  the  sum  of  10,000/.  to  be  paid  to  the  settlor 
henelf,  then  a  second  10,000/.  for  the  benefit  of  otiier 
persons  named  in  the  settlement  The  settlor  died 
shortly  after  the  date  of  the  settlement ;  but  during 
her  Ufe  timber  had  been  felled,  and  sold,  and  applied 
in  part  satisfisction  of  the  first  sum  of  10,000/.  Than 
the  defendant,  as  first  tenant  for  Ufa  under  the  set- 
tlement, was  let  into  possession.  The  defendant  is 
also  executor  of  the  settlor,  and  in  that  character  is 
entitled  to  the  first  sum  of  10,000/.  whether  for  his 
own  benefit  or  otherwise  does  not  appear.  It  ap- 
pears that  after  ti>e  death  of  the  settlor  timber  vras 
felled  with  the  assent  of  the  trustees,  and  under  the 
directions  of  the  defendant,  as  first  tenant  for  life, 
and  applied  in  part  for  the  satisfrtction  of  the  first 
10,000/.  Shortly  afterwards  the  defendant  adver- 
tised for  sale  a  second  ftll  of  timber,  and  some  tim- 
ber was  contracted  to  be  sold,  and  tiie  trustees  then 
insisted  that  the  proceeds  of  such  timber  should  be 
applied  in  discharge  of  the  several  sums  tliey  were 
empowered  to  raise  under  the  trusts  of  the  term. 
The  tenant  for  life,  the  defendant,  on  the  other 
hand,  insisted  that  he  was  entitled,  under  the 
limitation  to  him  for  life,  with  exemption  from 
vraste,  to  cut  the  timber  for  his  own  use,  as  part  of 
the  ordinary  profits  of  the  estate,  and  that  the  trus- 
tees ought  to  raise  the  sums  required  by  the  settle- 
ment by  means  of  a  charge  on  the  estate.  The 
trustees  then  filed  the  present  bill  to  restrain  the 
defendant  from  cutting  timber,  and  moved  for  an 
iojunction,  which  the  Vice-Chancellor  refused  wiA 
costs.  Before  this,  a  bill  had  been  filed  by  the  de- 
fendant in  the  present  suit  agunst  the  plaintii&,  tlte 
trustees,  stating  that  the  trustees  vrere  about  to 
raise  the  monejr  directed  to  be  raised  by  a  mort- 
gage, and  praying  a  declaration  that  the  timber 
should  be  applied  to  that  purpose.  That  suit  was 
not  a  candid  proceeding,  and  #a8  instituted  with 
a  view  of  getting  a  declaration  of  the  opinion 
of  the  Court  on  the  trusts  of  the  deeds,  and  some 
collateral  advantages  were  supposed  to  be  gained  by 
that  mode  of  proceeding.  That  cause  was  Mard  on 
demurrer,  and  Vice-Chancellor  Wigiam,  in  giving 
judgment  on  the  question  whether  the  whole  sum 
ought  to  be  raised  by  a  charge  on  the  inheritance, 
and  he  held  that  the  trustees  were  not  bonnd  so  to 
raise  the  whole  of  the  sums.  In  the  course  of  bis 
judgment  the  Vice-Chancellor  dropped  some  expres- 
sions that  the  trustees  ought  not  toapidy  the  timber 
to  that  purpose;  but  that  was  not  an  opinion 
formed,  it  was  only  an  impression  on  the  mind  of 
the  Vice-Chancellor  that  the  tenant  for  life  might 
cut  timber,  exclusive  of  the  right  of  the  trustees. 
The  demurrer  was  disallowed.  Tlie  question  here 
is  whether  the  trustees  have  a  right  to  cut  timber  in 
satisfisction  of  the  sums  chargni  by  means  of  the 
trust  term  j  if  they  have  that  tiUe,  then  they  have 
title  to  the  injunction,  and  their  right  depends  upon 
their  equitable  title.  There  are  no  spedal  circum- 
stances to  control  the  discretion  vested  in  the  trus- 
tees by  the  settlement.  My  opinion  is  that  the 
trustees  have  the  discretion  of  raising  the  money  by 
means  of  the  timber,  and  that  the  tenant  for  life 
being  about  to  exclude  them  and  to  deprive  them 
of  the  sulqect  in  respect  of  which  the  discre- 
tion vested  in  them  is  to  be  exercised  ought  to 
be  restrained.  The  esses  which  were  cited  in 
argument  are  not  very  applicable,  and  I  was  re- 
ferred to  2  Saunders  on  Uses,  265.  The  trusts  in 
the  present  settlement  are  not  in  the  usual  form, 
and  there  is  no  case  in  the  books  which  affects  the 
qnestion  decided  on  a  deed  in  the  terms  of  this  set- 
tlement. The  trusts  of  the  deed  are  "to  the  use  of 
Putman  and  Kekewick,  their  executors,  administra- 
tors, and  assigns,  for  the  term  of  1,000  years,  without 
iin|>eachment  of  waste,  save  only  for  cutting  and 
felling  ornamental  timber,  as  thereinafter  men- 
tioned, and  subject  to  the  said  term,  and  to  the 
trusts  thereof,  to  the  use  of  Margaretta  Marker  (the 
settlor)  and  her  assigns  for  her  life,  without  im 
peachment  of  waste,  save  only  the  cutting  and  fell- 
mg  ornamental  timber,  and  after  her  decease  to  the 
use  of  the  defendant,  Hy.  Wm.  Marker  for  his 
life,  without  impeachment  of  waste,  save  as 
aforesaid,  and  after  his  decease  to  the  use  of 
the  defendant,  Hy.  Wm.  Putt  Marker,  and 
his  assigns  for  life,  without  impeachment  of  waste, 
with  remainder  to  his  first  and  other  sons  in  tail." 
And  the  trusts  of  the  term  are  declared  to  be  "upon 
trust  in  the  first  place  by  cutting,  and  felling,  and 
selling,  and  converting  into  money  all  or  any  of  the 


timber  growioK  on  Oe  kadi  vhU  iU| 
fUl  and  ripa  growth,  and  sot  a^ 
to  the  maniioa  at  Cooibe  «  th  ik 
ground  attachad  tlMMtc^  w  inr  tf  f 
and  proapeeta of  tbasMiet  of  «Uck  tik 
tiiatnoB^of  the  most  onaaeottldsliti 
main  to  preaerre  the  beaotf  of  the  phot  m 
or  by  demisinK.  mortga^faig,  or  alhir* 
misea  oomptiaea  in  the  saed  tom,  or  nyiri 
of,"  with  certain  exoeptiaBS,  b>  niatkait 
soma  of  10,000/.  The  fint  tiat  the  In 
trustees,  regalatad  ia  ties  manoer  mmla 
above  trusts.  UiscleariyanticuiMtki 
cratiao  given  to  the  trustseswogUbioadl 
the  first  sum  of  10,000/.  wastobeDultiBi 
lor  herself,  and  was  to  be  raised  adnil 
marks  that  in  her  judgmcot  then  wmbM 
be  eat,  and  tliat  the  liiisliin  might  mas 
by  disposing  of  it  The  trustees,  tin,  kii 
cration  eitter  to  raise  tte  mooey  bjrtliiaii 
timber,  vt  by  charginc  the  sstats  tfaetuii 
rule  in  this  Conrt.  diat  it  will  sol  oaM 
discretion  where  it  is  vested  in  pereosiaMl 
exercise  it  It  was  coatendtJ  fartliedeUi| 
the  effect  of  that  conalmatieD  vmU  tti 
out  of  the  settJaeMntthe  exemptioa  han 
to  the  tenant  for  lifs^  becaaee  it  wviifn 
from  cutting  timber  attogethar.  Baia 
oonstmction  would  enable  the  tosat  ki 
appropriate  to  himself  thetiiBber,aidKi^ 
trustees  of  the  suhtjact  a^  irliickliii< 
exercise  a  discretion ;  iriule,  if  tkt  &K 
given  to  the  traataes  it  wooU  tUttrkm 
settlement  tha  exemption  froa  •ntt  pei 
tenant  for  life.  For  instance,  if  tk  tiMai 
determine  not  to  raise  the  aaoei^'W 
timber,  the  tenantfor  liftmightcattiBbeliai 
if  they  should  eserciie  their  diienliabrie 
timber,  he  might  still  be  exempt  fna  ns< 
might  open  mines  or  qnanies  enl  is** 
minerals,  and  do  various  other  adi  b;T{n> 
exemption  fiYmi  waste.  The  lanfwp"^*' 
half  of  the  tenant  for  life  was,  tiisttiakrM 
of  the  ordinary  profita  of  the  «*«•;  »£! 
so,  for  timber  not  sevoed  isspertaajs"" 
and  if  the  tenant  for  life  can  eslw'rf^ 
abledtotakea  part  of  the  isbaiaf  >^ 
reasonable  to  suppose  that  beshoel/kit*^ 
appropriate  a  part  of  the  inheritiiK  «  "^ 
upon  the  eatate  itself  ''••f,^ 
to  be  made.  The  cutting  ^''JZa. 
Mwer  to  appropriate  a  J«<  ■'L'Siii 
Having  adverted  to  the  tewao/fc**'"^ 

Suite  unusial,  I  cannot  see  wW  ¥>f,<J^ 
lere  are  upon  whidi  theConit«*''"jiJi 
trol  the  discretion  of  the  trustese.  I»«'r  ^ 
settlor  that  the  trustees  shall  bra  l|<|^<^^, 
moneys  directed,  either  by  aeslettJ^V^ 
chargeonthe  inheiitanoe, and  »  W]^'^ 
in  keeninv  down  tha  tnlavest  of  *  "">'  Tj.. 


in  keeping  down  tha  interest  of 


tk'ir*!'- 


inheritance.    This  depends  «|ioii«»r^^ 

tention  of  th«  grantor.    She  ^"'^^i 

grantee  should  take  some  P"^  J^jTs* 

prive  the  tenant  of  aU  inteiest  m  '■'jTraat 

estate  may  be  charged  snd  tl><''f*i(iy» 

required  to  keep  down  the  ii*'*  L  ^^ 

intention,  that  u  the  rule  by  wta«. "  .  ^ 

must  be  interpreted,  and  the  Conrt  s"?^, 

to  that  intention.    Now,  what  »y*^^ 

this  case?    The  grantor  °'"*'|":,rSl!' 

the  exercise  of  tiie  right  or  diecreo»  "Lja^ 

to  her  trustees :  but  if  I  sdopt  ^.."^^0 
tended  for  by  the  defondant  I  eluU  ddeB^  j, 

tion.  AU  the  excepted  PortS?*  ll  »!'" 
trustees  are  not  to  intermeddto  »»«' ^nH 
material  drcumstanoe  that  ^^zJ^tii^''' 
u  to  be  raised  forthwith,  and  is  •ffS^B* 
rreGlation  and  restriction  u  to  '°*Sji* 
fefled  5  and  the  tenant  for  Ule  »  °^' J^il* 
appropriating  to  hinueU  that  |X>*f  "jjoi*" 
ance.  I  canfind  noeBse,pn«5l*'^_j<« 
that  the  Court  ever  controlled  "^f^l^t 
express  trust;  and  U  goes  to  suwo"  ^ 
the  trustees  that  the  Isngnsge  ?'™La,  IW 
difleis  so  easentiaUy  from  the  0^'  ^tM 
the  right  of  the  trustees  was  "^f^njdiiie* 
to  the  case  of  mortwgeee,  snd  it  n-^^,!. 
gagor  might  fell  timber,  and  ^J^'S^* 
the situaSon  of  mortgagees.  I 'ZMtt'»'1 
there  u  no  such  an^igy.  f"  »  'STal** 
mortgagor  is  the  o*»f/;  -Miiii»S 

^isrSSity..«.dwhu.'.;^^; 

session  he  may  exercise  acts  01  1^'' 
tenant  for  life  in  this  case  >«  ""'JJ!  to  *  ^ 
estate,  but  his  interest  is  '»''»™^Brf««li 
of  the  term.  The  t™«««V^ir  «»l '**S» 
time.  The  relations  of  ""jW;'  Bpfia"*, 
are  so  different  that  they  ««  ""^  ji*^ 
thU  case.  The  trustees  "".•t',  int**J 
them,  and  the  tensnt  '"^JgiiUfi^ 
subordinate  to  that  po*"*  *  Jiffeteo'P"^; 
for  aie  tenant  for  life  turn  "P?"  X  2  Sf>»f^. 
These  cases  were  5«y<*J  »•  ^JK.  M'iUi* 
Farrm  v.  WiUon.  4  BMe.at,^^ 
comJ.  2  Sim.  425.  Thosecsees" 


tract,  the 
mortgage 
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Hit  lordihip  hsTing  oommented  on  theie  eases  pio- 
cseded.    Tbey  are  all  gOTeraed   bj  the   case   of 
CtckereU  ▼.  7%wni«y,  which  was  a  case  in  which 
the  tnurtees  had  a  power  to  sell.    Those  are  the 
eases  which  were  lelMd  on  to  shew  that  the  interest 
of  the  tenant  for  life.    Then  this  case  was  likened  to 
a  case  of  manhalling,  where  one  paitr  had  two 
fimds  to  which  he  conld  resort,  and  the  other  had 
only  one  of  them,  and  it  was  said  that  here  the 
tnistees  matt  resort  to  the  fond  which  would  not 
deprive  the  tenant  for  life  of  an  interest  in  the  tim- 
ber.   This  is  not  a  case  of  marshalling.    There  the 
principle  is  that  justice  majr  be  dona  to  both  parties, 
and  not  occasion  loss  to  either.    But   here  one 
party  most  lose,  and  who  is  to  settle  that  ?    Why, 
the   grantor   has   determined   it.     See   what   the 
geantor  has  done;  she  has  given  the  tenant  for  life 
uoense  to  appropriate  m  part  of  the  inheritauoe,  sub- 
ject to  the  prior  right  of  the  trustee*.    The  tenant 
for  life  is  not  the  owner  of  the  timber  until  it  is 
felled,  but  has  only  a  power  to  cnt  it,  subject  to  the 
inridr  exercise  of  ue  discretion  of  the  trustees.    It  is 
said  the  pordiaaer  of  the  timber  has  acquired  a  right 
to  it  in  this  case,  and  that  thenfore  the  Court  can- 
not interfere;  but  how  could  a  purchaser  from  the 
tenant  for  life  Aoquire  a  right  the  tenant  for  life  him- 
self had  not?    Then  it  is  said  there  has  been  delay 
on  the  part  of  the  trustees,  but  I  see  no  ground  for 
that  objection.  The  deed  of  settlement  is  only  dated 
in  1844,  and  the  trustees  within  a  reasonable  time 
Bvanifeated  an  intention  that  timber  should  be  cnt 
in  part  satisfaction  of  the  first  sum  of  lO.OOOf.    The 
tmstees  do  not  appear  to  hare  started  op  for  the 
first  time  when  the  tenant  for  life  was  about  to  cnt 
timber,  but  they  had  manifested  an  intention  to 
apply  tlie  timber,  with  Hie  acqmesoence  of  the  tenant 
for  life.    I  see  no  ground  for  saying  the  trustees 
liare   improperly    exerdsed    their    discretion.     It 
is    said,     if    only    proper     timber    is     cnt    by 
the  tenant  for  life,  why  should  the  Court  inter- 
fere to  restnin  him  ?    But,  if  the  Court  allows  the 
tenant  for  life  to  appropriate  the  timber  as  profits, 
and  diminishes  the  amount  to  be  raised  by  sale  of 
timber,  and  increases  the  charge  on  the  inheritance, 
the  trustees  have  a  duty  to  discharge  with  ftumess  to 
•11  parties,  and  selling  timber  is  eaknlated  to  reduce 
the  amount  of  charge  on  the  inheritance.    Those 
In  remainder,  who  are  entitled  to  the  inheritance, 
«iU  benefit  ultimately  by  a  diminished  charge;  and 
they  have  a  right  to  the  benefit  of  the  caution  and 
discretion  of  the  trustees.    Considering  the  discre- 
tion in  the  trustees  to  be  for  the  benefit  of  others 
intesestedin  the  estate,  and  thatit  still  leaves  matter 
OB  whidi  the  eoumption  bom  waste  can  operate,  I 
think  the  trustees  have  power  to  protect  that  whidi 
the  tenant  for  life  ia  a!bout  to  destroy.    But  as  a 
contract  for  tale  of  some  of  the  timber  has  been 
made,  I  tUnk  it  would  become  the  trustees  to  adopt 
that  sale.    I  shall  grant  tite  injunction  prayed  for  by 
the  bill ;  the  tmstees  are  to  account  for  the  produce 
of  the  timber,  and  to  assume  that  the  timber  has 
Iteen  cut  by  tiiose  who  had  a  title  to  do  so.    The 
whole  question  being  now  before  me,  and  there  is 
nothing  to  vary  the  case  at  the  hearing,  I  shall  give 
effect  to  the  right  of  the  tnistees  according  to  my 
opinion.    The  defendant  will  be  ultimately  entitled 
te  the  money,  either  as  executor  or  in  hit  own  right 
There  mutt  be  an  undertaldng  on  both  tides  to 
account  for  what  has  been  received  for  timber  sold, 
without  prejudice  to  the  title  to  the  timber  at  the 
hearing.  __^___ 

▼lox-OBAwoaubOB  xmaax 
BBiraa'a  oorax. 

■sported  by  Oao.  B.  ALurm.Bsq.  of  the  lOddls  Temple, 
Buriit«r<«t-Iaw. 

Fei.iZaiulMarekB. 
SUTTU  V.  Stbwabt. 
WVt — Camttruetbm—Dfimg  wiUkout  Uming  iuut. 
A  tttlator  govt  Ut  rmduary  ptrtomil  ertatt  m 
alkam  to  legattu  hy  name,  and  dinettd  that  tht 
itkoU  of  the  Itgateu  tkmild  hate  the  ben^  of 
awnritonkip  bttwttm  them  m  the  event  v  amg 
mu  or  more  ^  them  dgmgwithontleaaiHgitnt: 
Bald,  that  the  wtrdt  "  dyiitg  without  leaving 
Uaue,"  did  not  refer  to  the  iaath  <if  the  legatee* 
■  in  the  teitatot'e  lifetime. 
QThis  was  a  special  case  under  the  13  &  14  Vict 
e.  35,  from  which  the  (bUowing  facts  appeared : — 

^omas  Smith,  of  Qibraltar,  master  shipwright, 
b^  his  will,  dated  the  18th  of  August  1849,  after 
directing  the  payment  of  his  just  debts  and  funeral 
•Bd  testamentary  expenses,  and  bequeathing  a 
p*caniary  and  specific  legacy,  prboeedea  as  follows : 
— "  I  give  my  nld  watch  to  my  brother  James,  in 
case  of  his  deam  before  me  to  my  sister  Agnes,  and 
ia  ease  alto  of  the  death  of  my  otter  Agnes  before 
me,  tlien  to  the  eldest  son  of  my  said  sister  Agnes ; 
■9aA  aa  to  all  the  rest,  residue,  and  remainder  of  my 
property,  both  real  and  personal,  and  of  every 
vmtmt9  and  kind  whatsoever  and  whereaoever,  I 
dizect  the  same  to  be  divided  into  fourteen  equal 
■parts  or  shares.  And  I  give>  devise,  and  bequeath 
■tb»    said  fourteen  shans    in  manner  following. 


that  is  to  say,— to  my  brother,  James  Smith, 
now  or  late  of  Pencenig,  by  Sost,  in  Here- 
fordshire, his  heirs  and  assigns,  three  shares; 
to  my  sister  Agnes,  the  wife  of  John  Affleck, 
now  or  late  of  Bnmswick-ttreet,  No.  38,  Stock- 
bridge,  Edinburgh,  her  heirs  and  assigns,  one 
share ;  to  the  four  diildren  of  my  said  sister  Agnes, 
their  heirs  and  assigns,  one  share  each ;  to  the  four 
children  of  my  deceased  sister  Enphemia,  formerly 
the  wife  of  George  Knight,  Ute  of  Little  Fiance,  near 
Edinburgh,  deceased,  their  heirs  and  assigns,  one 
share  eadi ;  and  to  the  two  children  of  my  deceased 
sister  Grace,  formerly  the  wife  of  Lees, 

late  of  deceased,  their  heirs  and  assigns, 

one  share  each ;  and  I  direct  that  the  whole  of  the 
said  legatees  slull  have  the  benefit  of  survivorship 
between  them,  in  the  event  of  any  one  or  more  of 
them  4yinp  wititont  leaving  issue."  Aiid  after 
giving  in  his  said  will  directions  not  material  to  the 
question  before  the  Court,  the  testator  appointed 
John  Stewart  and  George  Kowsell  executors  of  his 
wiU. 

The  testator  died  on  the  23rd  of  September,  1849, 
leaving  the  legatees  named  in  his  will  him  surviving; 
and  the  will  and  a  codicil,  which  did  not  in  any  way 
affect  the  present  question,  were  duly  proved  by 
John  Stewart  and  George  Rowsell,  in  the  Superior 
Court  of  Gibraltar,  and  also  in  the  Prerogative 
Court  of  the  Ardibishop  of  Canterburv. 

John  Stewart  and  George  Rowaell  had  in  their 
hands  aoonsidaablesnm  of  money  on  account  of 
the  testator's  residuary  personal  estate. 

The  question  which  had  arisen  was  as  to  the  con- 
struction of  that  dense  in  the  will  whereby  the  tes- 
tator directed  that  the  whole  of  the  legatees  should 
have  the  benefit  of  aorvivorsliip  between  them  in  the 
event  of  any  one  or  more  of  them  dying  without 
leaving  issue,  whether  the  le^tees  were  respec- 
tively now  entitled  to  absolute  interests,  or  whether 
their  respective  shaie*  were  subject  to  any  and  what 
right  of  survivorship. 

Boeow  and  Boyi  appeared  on  behalf  of  the  plain- 
tiffii,  and  contended  that  the  meaning  of  the  words 
"dyfaic  without  leaving  issue,"  was,  "dying  in  the 
testates  lifetime  without  leaving  issue." 

CstDH,  for  the  tmstees. 

Selwyn,  tot  the  other  defendants. 

The  following  cases  were  cited  i—Shergold  v. 
Boone,  13  Ves.  370;  Farthing  v.  Allen,  2  Madd. 
310 ;  and  ^ome  v.  PiUma,  2  Mvl.  &  Keen,  24. 

The  Tici-CHANCSJXoa  ssid  that  here  there  was 
no  express  life  estate — no  substitutionary  gift.  He 
stietcW  words  who  made  those  applying  to  an 
indefinite  future  to  apply  to  a  definite  future.  His 
Honour  thought  that  this  oonstroction  desired  to  be 
put  upon  the  words  was  contrary  to  the  ordinary  and 
common  meaning  of  the  words.  That,  however,  was 
not  decisive,  aa  the  context  might  render  it  reason- 
able to  depart  from  the  construction  of  words  as  cor- 
rectly used. 

Satwrdag,  March  8.— The  Vicb-Cbancellob 
said,— The  question  in  this  special  case  was  as  to 
the  meaning  of  the  words,  "oyiog  without  leaving 
issue,"  contained  in  the  will  of  Thomas  Smith,  a 
master  shipwright  at  Gibraltar.  Tiuee  construc- 
tions might  be  sunested,  namely,  first,  did  they 
mean  "  taring  in  my  lifetime  without  leaving  issue  r' 
secondly,  did  they  mean  "  dying  after  my  decease 
without  leaving  issue  i"  and,  thirdly,  did  they  mean 
"  dying  in  myufetime,  or  after  my  decease,  without 
leaving  issue?"  It  wss  only  neceuary  to  dedde 
whether  the  first  consbruction  was  right  or  wrong, 
for  as  bis  Honour  understood,  all  the  legatees  men- 
tioned in  the  will  were  alive.  That  construction 
appeared  to  him  not  according  to  the  proper  ordinary 
sense  or  presumptive  meamng  of  the  words,  and 
thetefore  ought  not  to  be  adopted  unless  that  ordi- 
nary sense  or  presumptive  meaning  was  controlled  by 
the  context,  or  by  extrinsic  circumstances  admis- 
sible in  evidence.  But  extrinsic  drcumstances  were 
hen  out  of  the  case,  so  that  the  only  doubt  was 
as  to  the  context  The  directions  respecting  the 
watch  seemed  to  be  not  immaterial,  and  to  bear 
rather  agaiost  than  for  the  first  construction.  The 
language  of  contingency  which  the  testator  had 
used,  was  certsialy  not  inaccurate.  The  proposition 
that  a  man  will  die  witbont  leaving  issue,  it  was 
true,  differed  from  the  proposition  that  a  man  will 
die.  It  might  be  notioed  also,  that  if  this  brother, 
James  Smiui,  had  died  in  the  testator's  lifetime,  the 
shans  given  to  him  must  have  lapsed,  whether  he 
left  issue  surviving  or  not  surviving  the  testator,  or 
left  no  issue ;  for  then  wss  no  gift  by  way  of  sub- 
stitution or  otherwise  to  any  issue  of  James  Smith, 
whose  name  his  Honour  had  merely  selected  by 
way  of  giving  an  instance.  On  the  whole  he  was  of 
opinion  that  the  context  did  not  warrant  a  depar- 
tun  from  the  proper  ordinary  sense  and  presump- 
tive meaning  of  the  words  under  consideration, 
and  that  the  first  construction  could  not  be  adopted, 
and  that  one  of  the  other  two  was  right ;  nor  did  it 
seem  to  his  Honour  that  he  vns  prevented  from  this 
condnsion  by  Cmnbridge  v.  Bout,  8  Ves.  12,  nor 
by  any  authority  pfeviootly  or  subsequently  to  BU- 
Kngej.  Sandom,  I  Bio.  Ch.  Ca.  293. 


Taeidag,  Jtme  17. 
Jte  Trb  Bdttbbwick  Fbbb  School. 
Sir  Samuel  RomUly't  Aet—CharUg—M»tio»— 
Attonug-Oentral. 
By  deed,  fourteen  truetee*  ef  a  charity  tehool  were 
appointed,  and  it  tea*  provided,  that  when  the 
number  wa»  reduced  to  four,  ten  more  ehould  be 
appointed.  The  three  eurviring  truateet  preeented 
a  petition  under  the  above  Act  for  a  rgerenee  to 
the  Matter  to  approve  ef  proper  pertoni  ae  new 
tnuteet,  and  the  reference  wet  made.    Pending 
the  proceeding*  btfor*  the  Matter  the  matter  if 
the  tehool  died,  end  at  the  deed  provided  that  a 
vacancy  in  the  matterthip  thould  be  filled  Mf 
within  a  month  by  the  trutleei  and  the  clergy- 
men qffive  parithtt  named,  notice  wat  given  fir 
an  election  to  the  matterthip.  One  qfthe  turviving 
trutleei  moved  that  the  election  might  be  itaged 
until  qfler  the  tg^pointment  iff  the  new  tru*tee* 
The  Court  contidtred  that  the  Atlomn-Oeneral 
thould  hate  been  terved  with  notice  of  the  ^ipli- 
cation ;  that,  though  when  the  juritdietion  had 
fattened  under  the  Act,  application  might  be 
made  by  motion,  yet  the  motion  thould  be  within 
the  tphere  of  the  tuiject  (if  the  original  petition  i 
and  that,  there  being  alto  a  doubt  at  to  the  legality 
qf  the  election,  if  proceeded  with,  it  wat  mott 
expedient  for  the  Court  to  dtclint  interfering  o» 
the  application. 

This  was  a  motion  under  Sir  Samuel  Romilly'a 
Act  (52  Geo.  3,  c.  101),  on  behalf  of  one  of  the 
surviving  feoffees  in  trust  of  the  Bntterwick  Rwe 
School,  in  the  county  of  Lincoln,  that  the  electioa 
of  a  master  of  the  said  school,  in  the  place  and  stead 
of  Wilson  Banks,  deceased,  might  be  stayed  by  the 
order  of  the  Court  until  after  the  new  feoffeea  in 
trust  of  the  said  school  should  have  been  appointed 
under  an  order  of  the  Court,  dated  the  13th  of 
January,  1851.  This  order  was  made  on  thejmnt 
petition  under  the  52  Geo.  3,  c.  101,  of  the  present 
applinnt,  and  two  other  persons,  and  by  it  it  wat 
nferred  to  the  Master  to  inqnin  and  state  whetiier 
the  petitioners  were  the  sole  surviving  feoffees  in 
trust  of  the  charity  estate,  and  if  he  should  find 
that  they  were,  then  it  wat  ordered  that  the  Ifaster 
should  approve  of  eleven  fit  and  proper  persons  to 
be  appomted  feoffeea  m  the  place  and  staid  of  the 
footbes  in  trust  who  had  died;  and  after  the  Master 
shoidd  have  made  his  report,  sadi  further  order 
should  be  made  as  should  be  just  While  the  pro- 
ceedings were  pending  before  the  Master,  and  on  the 
24th  of  May  last,  tiie  Rev.  Wilson  Banks, 
who  waa  the  master  of  the  school,  died.  The 
original  deed  of  endowment  of  the  school,  dated  the 
2aa  of  November,  1665,  provided  that  upon  the 
feoffees  in  trust  being  reduced  to  four,  ten  new 
feoffees  should  be  appointed,  and  it  also  provided 
(hat  the  schoolmaster  should  be  elected  and  chosen 
by  the  feoffees,  their  heirs  and  assigns,  and  the  heira 
and  assigns  of  ^e  survivor  of  them,  and  by  the 
ministers  for  the  time  being  of  the  towns  of  Butter- 
wide,  Ilshtoft,  Skurbeck,  ^nnington,  and  Leverton, 
in  the  said  connty  of  Lincoln,  and  the  mijor  number 
of  them,  within  one  month  after  the  same  became 
vacant.  The  feoffees,  other  than  the  present  apj^li- 
cant,  and  the  ministers  of  the  said  parishes,  having 
announced  their  intention  to  proceed  to  elect  a 
schoolmaster,  in  the  place  of  Mr.  Banks,  on  the  19tli. 
of  June,  this  motion  was  made  for  the  purpose  of 
postponing  the  election  until  the  vacandee  amonc 
the  feoffees  were  filled  up. 

Ruiiell  and  /.  H.  Palmer,  in  support  of  the 
motion,  contended  that  powers  vested  in  tmsteea 
should  not  be  exercised  pendente  lite.  (Webb  v. 
Lord  Shaftetbury,  7  Ves.  480 ;  The  Allomeg. 
General  v.  Claek,  I  Bea.  467;  and  Poleg  v. 
Wontner,  2  Jac.  &.  W.  246.)  The  provisions  in  the 
deed  prevented  any  valid  election  of  a  schoolmaster 
being  made  while  there  were  but  three  feoffees. 
They  also  referred  to  the  case  of  Re  Chipping 
Sodbury  School,  5  Sim.  410,  for  the  purpose  of 
shewing  that  the  proper  modis  of  applying  in  thia- 
case  was  by  motion. 

Mttlint  and  Bulk,  for  the  two  other  feoffees,  ob-  - 
jected  to  the  postponement  of  the  election.  Hie 
deed  required  tiut  the  master  should  be  elected 
within  a  month  after  the  vacancy  occurred,  and 
there  was  now  a  sufficient  electing  body.  The  pre- 
sent motion  was  made  by  one  person  only,  and 
being  an  application  under  Sir  Samuel  Bomilly'a 
Act,  it  was  not  properly  made,  that  Act  requirinf 
two  or  more  persons  to  be  applicants. 

The  Vici-Chancu.lob  said  that  when  the  juris- 
diction had  fastened  under  Sir  Samuel  Romilly'a 
Act  an  application  might  be  made  by  motion,  but  it 
was  another  question  whether  in  such  a  case  as  thia 
the  application  was  a  proper  one. 
Ruttell,  in  reply. 

The  Vicb-Chancbixob   inqoired   whetiier  the 
Attorney-General  appeared,  or  whether  he  had  ap- 
peared before  the  Master. 
Ruttell  replied  in  the  negative. 
The  Vicb-Chakcxllob  said  that  his  impreadon 
was  that  the  Attomoy-Qmend  ought  to  have  beeOt 
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or  ought  to  be  before  the  Master,  (a)  However  that 
might  be,  he  entertained  aeriotB  doubts  whether  he 
could  eitlertaiu  the  present  application  withoot 
having  the  Attorney-General  before  tlie  Court.  It 
was  true  that  when  once  the  jurisdiction  had  fastened 
(to  use  the  expression  orunarily  adopted)  under 
Sir  S.  Romilly's  Act,  proceedings  might  be  by 
motion,  but  the  motion  most  he  wiUun  the  influence 
and  sphere  of  the  matter  producing  the  onKinal  peti- 
tiom.  He  had  some  doubts  whether,  considering  the 
Terr  limited  nature  of  the  order  and  of  tlie  original 
petition,  the  proposed  step  was  not  too  Urge  for  the 
Court  to  talce.  I3ut  that  was  not  all.  The  existing 
feoffees  and  the  five  clergymen  had  or  had  not  the 
power  by  law  of  electing  a  master  rebua  aic  tlantibtu. 
It  they  bad,  he  did  not  consider  that  sufficient  ground 
liad  been  liud  before  him  for  interfering.  If  they 
had  not,  then  the  election  would  be  ineCTectual,  and 
it  might,  in  that  case,  on  a  proper  proceeding  for 
die  purpose,  be  set  aside.  It  appeared  to  him  that 
the  balance  of  expediency  was  much  in  favour  of  the 
Court's  not  acting  on  the  present  application,  but  he 
abstained  firom  expressing  an  opinion  whether  an 
election  could  or  could  not  be  made  by  the  present 
trustees.  

Saturday,  May  10. 
Shardlow  r.  Gaze. 
Practice— Clainu— Affidavit  of  plaintiff. 
This  claim  was  unopposed,  but  supported  by  the 
iBdavit  of  the  plaintiff  alone. 
Blnuley  for  the  plaintiff. 
Amyot  for  one  of  the  defendants. 
The  Vice-Chancellor  said,  that  in  a  former 
case  he  had  not  expressed  himself  as  he  intended  to 
do  with  reference  to  a  plaintiff's  affidavit  in  support 
of  a  cbim.    What  he  meant  was,  that  such  an  affi- 
davit was  not  evidence  where  there  was  a  conflict  of 
affidavits,  but  where  there  was  no  opposition,  he  was 
willing  to  treat  the  plaintilTs  affidavit  as  evidence. 
He  would  make   an  order  on  the  present  claim, 
although  it  was  supported  by  the  plaintiff's  affidavit 
alone.  

May\2,2i,and21. 

HOTCHINSe.  HUTCHINS. 

Breach  of  tnut — Rate  of  interest. 
Where  trmteei,  upon  tome  doubtt  entertained  by 
themtetvet  as  to  the  ttatut  of  a  person  claiming 
d  $um,  part  qf  the  fond  in  their  hands,  refused  to 
pay  him,  and  the  itattu  mat  aftertoardt  latit- 
Jitclorily  establithed,  the  tnuleet  were  ordered  to 
pay  the  ««m,  with  5  per  cent,  thereon  —  the 
account  to  be  taken  vith  retti, — attd  all  the  coitt 
tf  the  suit. 

This  sni^was  instituted  by  ttie  plaintiff,  Richard 
Henry  Christian  Hutchins,  against  the  Rev.  James 
Hntcnins,  the  Rev.  George  Hntchins,  and  two  other 
persona,  for  the  purpose  of  enforcing  the  payment  of 
one-sixth  part  of  the  personal  estate,  and  of  the  pro- 
duce of  the  real  estate,  of  a  testator,  and  interest 
t]iEi«on  from  1830;  and  the  bill  also  prayed  that 
James  Hutchins  and  George  Hutchins  should  pay 
the  costs  of  the  suit.  The  circumstances  of  the  case 
were,  in  substance,  as  follow: — Charles  Hutchins, 
an  undergraduate  at  Oxford,  in  the  year  1818  left 
Xlneland  for  India,  having  enlisted  as  a  private 
admer  in  the  East  India  Company's  service. 
Before  1820  he  procured  his  discharge,  and  be- 
came the  head  master  of  the  grammar-sohool 
at  Cakntta,  and  held  a  situation  in  the  Asiatic 
Museum  there.  In  1820  he  married  Ann  White, 
the  daughter  of  John  White,  a  ship  builder  at  Chit- 
tagong,  by  which  marriage  he  had  four  children, 
Tis.  uree  sons,  of  whom  oie  plaintiff  was  one,  and 
a  dawhter.  In  1827  Charles  Hutchins,  who  with 
Us  wne  had  lived  at  Calcutta,  removed  with  his 
fiun&y  to  Cbittagong  and  resided  with  his  father-in- 
law,  John  White.  From  tins  place  he  went  to  Sizi- 
gapatam,  and  died  on  board  the  Dolphin,  on  his 
Tojap  bacV  to  Cbittagon^,  about  August,  1828,  his 
wife  having  died  a  short  time  previously.  The  four 
childreD  of  Charles  Hutchins  remained  with  John 
White,  their  ^andfather,  who  afterwards  removed  to 
Calcutta,  talcing  with  him  the  four  children  and  also 
Us  own  young  children,  two  girls  and  one  boy,  the 
issue  of  a  second  marriage.  Under  the  will  of  a 
maternal  great  uncle  Charles  Hutchins  was  entitled^ 
in  the  event  of  his  surviving  his  mother,  Martha 
Hvtdiins,  to  one-sixth  of  personal  estate  and  real 
estate,  directed  to  be  sold,  and  in  case  he  should 
mot  survive  his  mother  (which  event  happened), 
snob  of  his  children  who  should  attain  twenty-one 
were  entitled  to  the  same  in  equal  shares.  In  De- 
cember 1831,  John  White,  by  the  desire  of  their 
nnde,  the  Rev.  James  Hutchins,  sent  the  four 
children  to  England,  where  they  were  received  by 
their  uncles  and  aunts,  t^e  two  brothers  and  two 
dsters  of  Charles  Hutchins.  Not  long  after  the 
arrival  of  the  children,  tiie  uncles  and  aunts,  from 
certain  statements  mude  by  the  children,  and  from 
ike  complexion  of  three  of  them  being  somewhat 
different  from  that  which  the  uncles  and  aunts  had. 


(o}  See  dttomet/.OeHend  v.  Marl  qf  Stum/ord,  I  Ph. 


by  the  letters  of  Charles  Hutchins  and  John  White, 
been  led  to  expect,  came  to  the  conclusion  that  some 
other  children  had  been  substituted  for  the  children 
of  their  brother,  Charles  Hutchins.  This  condnsion 
was  communicated  to  John  White,  by  James 
Hutchins,  in  a  letter  dated  in  November,  1832. 
Three  of  the  children  (two  sons  and  the  daughter), 
were  shortly  afterwards  sent  back  to  Calcutta,  where 
they  died.  The  plaintiff  remained  in  England,  and 
his  friends  in  India  for  many  years  believed  that  he 
had  been  recognized  by  his  uncles  and  aunts  as  their 
nephew.  The  plaintiff,  however,  was  placed  at 
school,  under  the  name  of  Warner,  and  afterwards 
he  received  from  James  and  George  Hutchins  I4s. 
per  week  until  the  institution  of  the  present  suit, 
when  the  allowance  was  withheld,  and  the  plaintiffbe- 
came  an  inmate  of  the  Brighton  workhouse,  he  being 
a  cripple  from  alleged  neglect  in  childhood.  In 
1832  and  1833  Mr.  Canham,  a  cousin  of  Charles 
Hutchins,  endeavoured  to  prove  to  the  imcles  that 
their  suspicions  as  to  the  children  were  groundless, 
but  without  success.  In  1832  a  commission  was  ap- 
pointed by  the  Governor-General  of  India  and  the 


fVufay,  JfinrJO. 
Habbrshon  v.  V  aroox. 
Lttgrney — CiarHf. 
A  gift  of  permmal  ettate  to  he  fpM  (smi 

political  re»tor«tion  cf  Me  Jem  to  jr=| 

and  to  their  own  land : 
Held,  to  be  void. 

Nadir  Baxter  by  his  win,  dated  in  m^-i 
devised  alibis  real  and  penonal estste to t  u 
M.  Habershon,  and  J.  BoardiUan,  sad  A-;  ^.i 
ing  the  trusts  of  certain  nuns,  Tcoeetdi 
"Further,  upon  trust,  other  I,OI)0(.<X!tc(jir. 
of  my  personal  estate  as  inay  by  b*  be^:> 
charitable  purposes,  be  paid  tovards  &»: 
tions  that  I  do  confidently  beUeve  mi  c- 
pray  will  speedily  be  begun  to  be  niicd  or 
sanction  of  oar  hitherto  so  hi^j  inn  ^ 
and  nation,  in  evidence  of  Chnstin  W.n 
the  political  restoration  of  the  Jem  itiaa 
and  to  their  own  land,  and  as  I  ooi»jbc;»' 
lieve  also  that  the  institution  br  &^ 
Church  of  the  bishopric  of  Jnusalabio; 
commencement  of  the  great  ind  moiitsi 


Bishop  of  Calcutta  to  examine  the  matter  and  report    Jehovah  towards  Zion  to  be  fohilbil  ii:i. 


upon  the  evidence ;  and  the  commissioners  in  their 
report,  dated  September,  1833,  stated  that  they  were 
decidedly  of  opinion  that  no  fraud  had  been  prac- 
tised, and  that  the  children  were  the  real  children  of 
Charles  Hutchins  and  his  wife.  In  1842  the  Rev. 
Mr.  Morton,  at  the  instigation  of  the  nndes,  made 
inquiries  at  Calcutta,  and  in  a  letter  dated  in  De-  .        ^       . 

cemberin  that  year,  told  them  that  no  proof  was  for  other  parties,  agreed  that  the  Iepi7tfi*.> 
wanting  of  the  truth  of  the  parentage,  giving  a  full  i  a  good  charitable  gift. 
statement  of  the  evidence  on  which  his  opinion  was  The  "  " 
founded,  and  conclnding,  "I  really  and  honestly 
think  the  matter  is  free  from  reasonable  doubt." 
The  sum  representing  the  share  which  the  plaintiff 
claimed  as  the  only  child  of  Charles  Hutchins  who 
attained  twen^-one,  amounted  to  2,184/.  18s.  6d. 
This  sum  had  been  paid  by  tiie  trustee  of  the  vrill, 
who  was  a  defendant,  to  Messrs.  James  and  George 
Hntchins,  they  giving  him  an  indemnity,  and  was, 
before  the  institution  of  the  suit,  distributed  by  them 
as  in  defanit  of  anychild  of  Charles  Hutchins  attain- 
ing twenty-one.  The  defendants,  in  their  answers, 
stated  the  circumstances  upon  which  they  founded 
thrar  belief  of  the  plaintiff  not  being  the  child  of 
their  brother  Charies  Hutchins ;  they  denied  that  the 


thwoof.   The  irfaintiff  filed  eicepBieL 
certificate  upon  several  P™"'''^^  wAj 
the  ground  that  the  mattws  "^if^Jj 


BO  I  further  derise  in  trast  other  5Hll.ii:v 

part  of  my  personal  estate  as  may  bylnkn 

to  charitable  porposes,  to  be  sppnfRKK  at 

into  the  ftind  of  the  said  bishopric  •cat&c  ; 

W.  St.  Jttmea  appeared  for  the  ittuv-lis 

in  support  of  these  iwaeies. 

Bacon,  Rogtrt,   C.  BemrdUha,  nif  h- 

-  -"-er  parties,  agreed  that  the  lepeyiJ*-' 

charitable  gift. 

Vice-Chancei.lo»  said  th«t  bj  ten 
gift  of  1,000/.  waa  not  a  charitable  pkni-'- 
was  a  gift  for  the  pnrpose  of  aei&ifH'*'" 
a  foreign  state,  and  was  void. 

Saturday,  Jmt  14. 

BA.BKBB  c.  Bnca. 

Praetiet—Bxeeptimu  to  MeMif'«i^f^ 

Where  inttrrogaforiet  art  ttUei  h"" 

and  a  party  w  di—atiifitd,  tierV*"} 

tBttit  until  the  Hearing,  aM{MsHl«*>* 

depoeitiont  being  read.  i_  la  j 

Pursuant  to  an  order,  dated  ii  N(m»te J^J 

made  on  the  appUoatton  of  the  "W»'«!'ri 

the  examination  of  two  '"•"'•?*'J°     „ 

weeKiy  payments  were  raaae  on  account  oi  any  m-  ]  iieen  examined  in  the  cause,  iiSsW^^'*^ 

come  due  to  the  plaintiff,  but  as  loans  to  him,  and  !  carried  in  to  be  settled  by  ^^fi'Zitiiti 

to  save  him  from  going  to  the  parish ;  and  they  said  I  the    same    aoeordingly,   tisti  iw  '^'jSj 

that  since  the  end  of  ia'52thev  considered  and  treated    th«wif    Th«nUinti#fil«deiMiil«*»**^_ 

tlie  plaintiff  as  a  stranger  in  blood.    The  sum  which 

the  plaintiff  claimed  was  invested  in  2,4<KU.  Consols, 

and  wa?  transferred  into  Court  in  this  suit.     Upon  a 

reference  to  the  Master  to  inquire  whether  the  plain- 
tiff and  his  brothers  and  sisters  were  the  childmi  of 

Charles    Hutchins  deceased,    he  reported    in    the 

affirmative ;  and  the  cause  now  came  on  on  further 

directions. 
Suttell  and  Haig  for  the  plaintiff. 
Wiffram  and  Bellamy  for  the  defendants. 
Upon  the  question  of   charging  the  defendants 

five  per  cent,  interest,  the  following  oases  were  cited : 

Moaley  v.  Ward,  11  Ves.  581 ;  fYirbet  v.  Rot.  2 

Cox,  113;  and  Teibt  v.  Carpenter,  1  Madd.  290, 

307. 
The  Vice-chancellor  (without  bearing  Stutell 

in  reply)  said, — I  have  seldom  met  with  a  case  more 

deserving  of  deep  disapprobation  and  reprehension 

on  the  part  of  the  defendants ;   one  of  them  hj 

breaking  his  trust  and  placing  the  fund,  with  which 

he  was  intrusted,  in  the  hands  of  those  whose  in- 
terest it  was  to  dispute  the  ownership  of  the  person 

really  entitled ;   the  others,  clergymen,  who  have 

been  unsuocessfiil  in  suggesting,  I  think  without  any 

ground  which  could  for  a  single  moment  deserve  to 

be  represented  as  solid,  that  they  were  ignorant  of 

the  status  and  condition  of  their  brothers  ftmily. 

The  title  of  the  plaintiff  is  now  established  by  the 

Master's  report,  which  report  has  not  been   im- 
puted.   The  whole  case  is  so  painful  that  I  really  do 

not  Uke  to  trust  myself  with  dilating  upon  it.     It  is 

sufficient  to  say,  that  a  breach  of  trust,   of  the 

grossest  description,  has  been  established  against  all 

the  parties,  and  I  must  deal  with  it  accordingly. 

With  respect  to  the  trustee  of  the  will  who  placed 

the  fund  in  the  hands  of  the  other  trustees,  the 

Messrs.  Hutchins,  I  think  the  Court  will  treat  him 

with  great  indulgence,  in  not  ordering  him  to  pay 

costs,  and  in  simply  refusing  him  costs  of  any  kind. 

With  regard  to  the  other  defendants,  their  conduct 

has  been  without  any  pretext  that  can  be  urged  by  a 

reasonable  being.     They  must  pay  the  whole  costs  of 

the  suit  from  the  beginning  of  it  d)  the  presenttime. 

They  will  have  allowance  for  all  they  have  paid  for 

maintenance  of  the  plaintiff,  his  brothers,  and  Us 

sister.    The  account  will  be  taken  with  rests,  and, 

as  the  plaintiff  elects  to  take  the  fund  as  money,  the 

interest  will  be — as  is  justified  by  many  such  cases 

already  decided — ^five  per  cent.    "The  cash  in  Court 

will  be  immediately  paid  to  the  plaintiff,  and  all  the 

stock,  excepting,    for   the   present,   1,S0(M,     The 

accounts  must  be  taken  in  the  Master's  office. 


interrogatories  were  protected  » |j^  ju 
communications  betweem  srfiat«»**;„2 
asnggeation  by  the  Court  that  ti* *f*» 
premature,  ^jiVb* 

K.  Porter  and  Weti,  in  ""W^.*^ 
tions,  cited  Chemtell  v.  iforfis,  4 »»  ^ 

The  Vic«.Ch  ANCELLOR  (witl>»»!'2|firf 
in  support  of  the  oertificats}  «».'■  *i|» 
course  was  to  wait  Mitil  the  <tel»**^Ztt  * 
and  to  object  to  flieir  being  rswi  n  ^^^ 
aoeordingly  overruled  tiie  e*<*f*5"S««i* 
dice  to  any  qaestion  how  ftr  ™« ^g^ 
ought  to  be  answered,  or  ho»  ^  "*_ 
them  would  be  eridenoe.  iwarviiij  •»•«»' 

Gbamt   I>.   SllAfJ-  ^^f, 
DinoMng  imunotion  to  »<»y 'TrLiW* 
fendanh  againit  ithom  /»«  W  **" 
tniued.  i.  i.i/ of  ta '* 

Malitu  and  T.  Stevem,  onbekf^^j^: 
defendants  in  tUs  salt,  moved  «».'TC> 
stay  trial  of  an  ejectmeat  ^>^^J^ti* 
moving,  together  with  two  otter  «w»^  ^  ■ 
of  the  jurisdiction,  against  the  !^^> 
andwUchiDJonetioB  had  hsMKhiWJ^jr 
the  parties  moving  upon  ihea  •™'*'^i«|J 
might  be   dissidved   as  to  the  '"."TdSfi: 
ants,  or  that  the  parties  movuig  "PL^s" 
notwithstanding Uie  injnn<*''^vr,'j tie l^ 
of  the  ejectment  in  the  joint  !^^h4* 
The  two  defendants  out  of  1>«l"*fST.  ^ 
the  action  was  commsnoed,  ""."5«mi4*^  ' 
the  injunction  was  dissolved  as  toj"  ^gt «»  ' 
now  movmg,  the  wn  wasdisoa*""'  '^ 
with  costf.  -J  ♦hat  th  (^ 

The  VicCHAKCEttoa  <^JZ»,tti^ 
moving  were  not  now  P"***,*"  *irS»  St 
fore  he  doubted  their  abihty  to  sm^j^j^i 
cation  in  the  suit.  He  could  *"'™^  ^J 
to  Mr.  Walker,  the  registrar,  to  "T,^.  ^ 
there  were  anv  precedents  en  ■»  ^ 
would,  howeva^,  hear  the  motion  « 

Boiroi,  for  the  plaintiffa,  eiei  D*^^' 
MS.  ^ 

Malini  in  reply.  y  thsi**  *f* 

The  Vice-ChascilW»«^"J^  wAJ 
entirely  irregular,  and  n-f  "^"Tii  «•« 
unless   Mr?  WaUw  •h""*'  """^ 
precedent. 
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V.   C.   LORD   CRANWORTH'S   COURT. 


V.   C.   LORD   CRANWORTH'S   COURT. 


V.   C.    LORD   CRANWORTH'S   COURT. 


V.  o.  Koan  CMJkX^ro*.TW»  cou»t 

Beported  by  W.  H.  Btrm,  Baq.  ofUiioolii't-iiin, 
Buiuter-st-lAW. 

January  15,  16,  and  March  I. 

McInttrb  t.  Connell. 

lici  Viet.  c.  110,  ».  \i— Public  company— Charge 

OHtharet. 
A  public  company,  .called  "  7%e  Union  Bank  of 
London,"  which  did  not  carry  on  iti  operation* 
under  a  charter  or  letteri  patent,  but  whoie 
member*  were  all  inrolled  with  their  addrette*, 
and  erery  iramfer  of  interett  inrolled,  and  the 
company  empowered  to  *ue  and  be  tued  in  the 
name  of  one  qf  it*  qfficer*,  ii  a  public  company 
within  themeaninyofl  l(  2  Viet.  c.  110,  i.  14. 
Share*  in  tueh  a  company  may  be  charged  with 
judgment*  at  law,  under  the  provitiont  of  that 
itatute. 

This  was  a  demurrer  filed  to  a  bill,  praying  a 
declaration  that  certain  jiulgmenUat  law  against  the 
defendants  Conoell,  Webster,  and  one  Mark  Boyd, 
were  charges  respectively  upon  their  shares  in  the 
tMnldng  company,  and  that  the  directors  might  be 
ordered  to  sell  the  shares,  and  pay  the  proceeds  to 
the  plaiutiff,  and  for  an  account.  The  demurrer 
alleged  a  want  of  equity,  and  because  W.  8.  Boyd 
was  a  necessary  ])arty. 

The  bets  of  the  case  were  •■  follow:— The  bill 
wu  filed  in  the  name  of  the  secretary  of  the  United 
Kingdom  Liie  Assurance  Company  (for  and  on 
behalf  of  tlie  company,  and  by  the  trustees  of  the 
company  aoiost  John  Connell,  George  Webster, 
and  Mark  Boyd,  and  the  directors  and  the  public 
officer  of  the  Union  Bonk  of  Jjondon).  It  stated 
tliat  there  was  a  public  company  called  the  "  Union 
Bank  of  London,*'  established  u  1839,  for  the  pur- 
pose of  carrying  on  the  business  of  bankers,  accord- 
ing to  the  proTisiona  of  a  deed  of  s^tlement  of  the 
5tti  of  April,  1839,  that  the  deed  of  settlement  pro- 
vided that  the  capital  of  the  company  should  be 
3,000,000/.  divided  into  60,000  shares  of  50/.  each. 
The  deed  appeared  to  contain  the  usual  provisions 
eontainsd  in  such  deeds,  and  contained  pro- 
'viaion*  that  the  business  of  the  banking  com- 
pany should  be  carried  on  in  the  names  of 
•Bch  trustees  as  the  directors  should  appoint;  HaX 
the  directors,  if  they  should  think  itdesusUe.  might 
apply  for  and  obtain  a  diarter  of  incorporation,  or 
letters  patent,  from  the  Crown,  for  granting  to  the 
company  all  or  any  of  the  powers  or  immunities 
irfaidi  the  Crown  was  cr  might  be  able  to  confer  on 
tnding  or  other  companies,  and  might  obtain  an  Act 
of  Paniaoient  for  better  carrying  on  the  business  of 
the  company,  either  as  a  oorporation  or  otherwise ; 
that  it  should  be  lawful  for  any  proprietor,  or  his 
legal  personal  representatives,  to  sell  and  transfer  all 
or  any  of  the  shares  heU  by  him,  provided  the 
approbation  of  the  directors  to  such  transfer  should 
be  first  obtained,  and  provided  the  same  should  be 
Seetified  by  the  execution  of  the  deed  of  transfer  by 
llie  secretary,  or  some  odier  officer  of  the  company ; 
Oat  CooueU  Webster  and  Mark  Boyd  bdd  respect- 
iraly  420  shares  in  the  baokinK  company;  that  in 
1849k  ConneU  Mark  Boyd,  J.  W.  Sutherland  Web- 
•ter,  and  W.  8.  Boyd  gave  the  assurance  company 
their  promissory  note  for  10,000/. ;  that  the  assur- 
ance company  had  recovered  judgments  in  three 
■enaiate  actions  on  this  note  against  Connell, 
Webster,  and  Mark  Boyd,  after  which  a  payment  of 
ijIXM.  had  been  made  on  account  of  the  note ;  that 
«n  the  13th  of  April,  1850,  one  of  the  judges  of  tiM 
C.  P.  made  three  orders,  under  the  I  ft  2  Viet.  c. 
110, 1. 14,  charging  the  shares  of  ConneU,  Webster, 
and  Hark  Boyd  with  the  sums  for  which  the  jndg- 
Bcats  had  been  recovered  against  them  respectively ; 
that  the  banking  company  had  made  oat  and  de- 
Krcred  to  the  Commissioners  of  Stamps  uid  Taxes 
the  several  accounts  required  by  the  7  ft  8  Vict.  c. 
113,  fm  Begulating  Joint-sto<^  Banks  in  Enrland ; 
that  the  shares  in  the  banking  company  had  been 
rince  the  first  establishment  thereof,  and  were, 
boDght  and  sold  on  the  stoek-exdumge,  and  that  the 
aiMket  price  thereof  waa  published  in  "  Wetenhalfs 
List." 

Btuart  and  C.  Wetter,  in  soppert  of  the  de- 
mnner,  contended  that  this  company  was  not  a  public 
BCMBpaoy.  No  definition  of  what  a  public  company 
waa  was  contained  in  the  1  &  2  Vict.  c.  110.  The 
deed  of  the  oompany  did  not  dedare  that  it  was  a 
paUie  company,  out  contains  provisions  for  maldnc 
it  so  hereafter.  No  uumdamu*  would  lie  to  compd 
atransferof  shares,  which  was  the  criterion.  It  was 
a  private  company  for  privste  profit. 

Befhell.  W.  M.  Jame*.  and  WUIe*  (of  the  Com- 
mon Law  Bar),  in  support  of  the  bill,  contended, 
amongst  other  things,  that  the  Registration  Act 
Shewed  what  was  a  joint-stock  oompany ;  that  a 
oompany  to  which  shareholders  could  be  admitted 
with  the  consent  of  the  directors  was  a  joint-stock 
company  and  also  a  public  company.  "They  relied 
on  Uawkin*  v.  OafhereoU,  16  Law  T.  230,  as  shew- 
ing that  the  plaintifls  had  a  night  to  have  their  shares 
sold  under  the  general  juriMrtion  of  a  Court  of 
Sqaity  that  being  the  equitable  mode  of  execution. 


Stuart,  in  reply. 

On  the  1st  of  March  the  Vice-ChanoeUor  pro* 
nounced  the  following 

JtTDOJIENT. 

The  Vick-Chancellor. — The  main  question  in 
this  cause  is,  whether  tlic  Union  Bank  of  London  is 
a  public  company  within  the  1  &  2  Vict.  c.  110, 
s.  14.  By  that  section  it  is  enacted,  that  if  any  per- 
son against  whom  any  judgment  shall  have  been  en- 
tered up  in  any  of  her  Majesty's  Superior  Courts  at 
Westminster  shall  have  any  Government  stock, 
funds,  or  annuities,  or  any  stock  or  share  in  any 
public  company  in  England  (whether  incorporated 
or  not),  standing  in  his  own  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  it 
shall  be  lawful  for  a  judge  of  one  of  the  Superior 
Courts,  on  the  application  of  any  judgment  creditor, 
to  order  that  such  stock,  funds,  annuities,  or  shares, 
or  such  of  them,  or  such  part  thereof  respec- 
tively, as  he  shall  think  fit,  shall  stand  charged 
with  the  payment  of  the  amount  for  which  judgment 
shall  have  been  so  recovered,  and  interest  thereon, 
and  such  order  shall  entitle  the  judgment  creditor  to 
all  such  remedies  as  he  would  have  been  entitled  to 
if  such  charge  had  been  made  in  his  favour  by  the 
judgment  debtor.  Now  in  the  state  of  the  record, 
the  question,  as  I  stated  before,  is,  whether  the 
Union  Bank  of  London  is  a  public  company  within 
the  statute  of  Victoria  which  I  have  referred  to  ?  The 
real  difiiculty  which  arises  on  this  subject  is,  that 
the  statute  speaks  of  a  public  company,  whether  in- 
corporated or  not,  as  being  something  known  to  the 
law,  that  is,  as  it  were,  something  that  when  men- 
tioned, a  Court  would  be  able  to  say,  ex  cathedrS, 
this  is  or  is  not  a  public  company,  there  being,  in 
truth,  no  such  legal  term  known  as  a  public  com- 
pany not  incorporated.  Then,  the  question  is,  there 
being  no  legal  meanini;  to  the  term  "  public  com- 
pany,"  how  are  the  Courts  to  interpret  that  term, 
because  it  would  be  very  improper  to  say  that  the 
Legislature  had  used  words  that  had  no  meaning, 
and  therefore  we  must  find  out,  as  well  as  we  can, 
what  meaning  is  to  be  attributed  to  the  words ;  and 
that  must  be  ascertained  by  discovering  what  the 
state  of  the  law  was  in  respect  of  companies  at  the 
time  of  the  passing  of  the  Act  of  1  &  2  Vict. ;  because 
it  most  be  with  reference  to  the  then  state  of  the 
law  that  the  question  is  to  be  determined,  and  not 
by  the  state  of  the  law  at  any  subsequent  period, 
although  perhaps  what  passed  subsequently  may 
enable  us  to  interpret  in  some  degree  the  language 
used  by  the  Legislature  upon  a  prior  occasion,  but  it 
cannot  of  itself  give  tis  the  meaning.  Now,  it  ap- 
pears to  me,  having  looked  at  the  matter  with  some 
care,  that  there  were  only  two  classes  of  companies 
to  which  by  possibility,  at  that  time,  the  expression 
"  public 'company  not  incorporated,"  could  apply. 
What  was  the  state  of  the  law  at  that  time  ?  In  the 
first  place  there  was  the  stat.  7  Geo.  4,  c.  46,  for  the 
better  regulatiug  copartnerships  of  certain  bankers 
in  England.  It  is  well  known  that  prior  to  that  Act 
nowhere  within  her  Mqest3r's  dominions,  at  all 
events  nowhere  in  England,  could  more  than  six  per- 
sons associate  together  for  the  purpose  of  carrying  on 
the  banking  business.  The  Bank  of  England  were  in- 
terested in  sustaining  that  privilege  upon  their  part; 
they  had  advanced  large  sums  of  moneyto  the  Govern- 
ment, and  theur  remuneration,  in  part,  was  that  they 
were  to  have  a  monopoly  in  banking,  except  where 
there  shoald  not  be  more  than  six  partners.  But 
that  monopoly  was  restricted,  in  the  first  instance, 
by  the  Act  to  wUdi  I  have  alluded,  the  7  Geo.  4,  c. 
46,  vrhich  enabled  partnerships  consisting  of  more 
than  six  members,  to  carry  on  the  business  of  bankers, 
provided  only  they  'carried  it  on  sixty-five  miles 
or  upwards  ftom  London,  and  provided  they  carried 
it  en  under  the  restrictions,  and  in  the  manner  pro- 
vided by  that  Act  of  Parliament,  which  were  that 
they  should  make  regular  returns  of  the  names  of 
all  the  putners  to  the  SUmp  Office.  That  list  was 
to  be  amended  from  time  to  time,  when  a  transfer  of 
the  shares  took  place,  and  they  were  to  return  to  the 
Stamp  Office  the  names  of  two  or  more  persons  to 
be  railed  the  "  Public  Officers  of  the  Bank,"  and 
parties  having  claims  upon  the  bank  were  not  to  sue 
the  bank  as  a  partnership,  according  to  the  ordinary 
rale  of  common  law,  but  were  to  sue  the  public 
officers  instead,  and  those  public  officers  were  for 
the  purposes  of  the  Act  to  represent  the  company  ; 
on  tne  other  hand,  if  the  co-partners  had  any  claims 
against  these  parties  they  were  to  sue,  not  in  the  ordi- 
nary mode  in  which  partnerships  independent  of  that 
Actwonldsae,butbytheirpnblic  officers,  andtbeeftct 
of  a  judgment  against  the  public  officers  was,  that 
yon  might  take  out  execution  imder  it  against  the 
partnership  and  every  member  of  it.  Now,  that  Act 
was  in  force  at  the  time  of  the  passing  of  the  1  &  2 
Vict.  c.  no.  In  the  year  1833,  the  3  ft  4  Wm.  4, 
c  98,  was  passed,  and  by  it  banking  co-partnerships, 
consisting  of  more  than  six  members,  were  permitted 
to  carry  on  business  in  London,  or  within  sixty-five 
miles  of  it,  on  certain  terms.  Now,  let  us  see 
whetiier  there  were  any  other  companies  to  which 
die  language  of  the  1  &  2  Vict.  e.  110,  can  be  held 
to  apply.     There  certainly  was  one  other  class  of 


trading  companies,  because  by  the  Act  which  pa?scd 
in  1837,  namely,  tlie  7  Wm.  4,  and  I  Vict.  c.  7:5,  in- 
tituled "  An  Act  for  better  enabling  Her  Maj.^ity  to 
confer  certain  Powers  and  Immunities  on  certain 
trading  and  other  Companies,"  power  was  siven 
to  tlie  Crown,  not  to  incorporate  partner>hips, 
but  to  grant  them  privil.<;es  which,  by  com- 
mon law,  would  not  )>c  granted,  viz.  to 
trade  under  liabilities  to  a  certain  define  re- 
stricted. The  principal  provisions  of  that  .\rt 
are  these  :  —  Tlie  second  section  enacts  that 
it  shall  be  lawful  for  her  Majesty  by  letters  patent 
to  grant  to  any  company  or  body  of  pcl'so.'l^  asso- 
ciated together  for  any  trailing  or  oilier  putpo'^es, 
although  not  incorporated  by  such  letters  p.itent, 
any  privileges  or  priviKie  which,  acconlin.;  lo  the 
rules  of  the  common  law  it  would  be  coiniiitint  to 
her  Majesty  to  grant  to  any  such  coippaiiy  or  body 
of  persons  in  or  by  any  ciiarter  of  inorporallon. 
The  next  section  is,  "  And  be  it  enacted  that  in  any 
such  letters  patent  so  to  bo  granted  as  aforesaid  by 
her  Majesty  to  any  such  company  or  body  of  per- 
sons so  associated  as  afore^aiil,  but  not  incorpnrrited, 
it  shall  and  maybe  lawful  in  and  by  such  litters 
patent,  either  expressly  or  by  a  Kcneral  or  special 
reference  to  this  Act,  to  provide  and  declare  that  all 
suits  and  proceedings,  whether  at  law,  in  equity,  or 
in  bankruptcy,  or  seiiuestration,  or  olhon\isc  how- 
soever, as  well  in  Great  Britain  and  Ireland  as  in 
the  colonies  and  dependencies  thereof,  by  a-il  on 
behalf  of  such  company  or  body,  or  any  per  im  or 
persons  as  trustee  or  trustees  for  such  company  or 
body,  against  any  perfon  or  persons,  whether  Ijoilies 
politic  or  others,  and  whether  members  or  nut  of 
such  company  or  body,  shall  be  commenced  and  pro- 
secuted in  the  name  of  one  or  two  officers  tor  tho 
time  being  appointed  to  sue  and  be  sued  on  belialf 
of  such  company  or  bidy,  and  recistpred  in  pur- 
suance of  the  directions  of  such  a|)pointnient  and 
registration  respectively  hereinafter  contained,  and 
that  idl  suits  and  proceedini,'s  whether  at  law  or  in 
equity,  by  or  on  behalf  of  any  ))erson  or  jHT^ons, 
wnether  bodies  politic  or  others,  and  whether  or  not 
members  of  such  company  or  body,  shall  be  com> 
menced  and  prosecuted  against  one  of  such  officers, 
or  if  there  shall  be  no  such  oliicer  for  the  time  being 
then  against  any  member  of  such  company  or  body, 
provided  nevertheless  that  not  hing  in  this  Act  or  in 
such  letters  patent  contained,  or  to  be  contained, 
shall  prevent  the  plaintiff  from  joining  any  member 
of  such  company  or  body  with  iuch  oliicer  as  a  de- 
fendant in  equity  for  the  purpose  of  discovering,  or 
in  case  of  fraud.  The  fourth  section  is — "and  be  it 
enacted  that  it  shall  and  may  be  lawful  by  such  letters 
patent  so  to  be  granted  to  any  such  body  or  com;mny 
as  aforesaid,  to  declare  and  provide  that  the  mcmliers 
of  such  company  or  body  so  associated  as  aforesaid, 
shall  be  individually  liable  in  their  persons  and  pro- 
perty for  the  debts,  contracts,  engagements,  and 
liabdities  of  such  company  or  body  to  such  extent 
only  per  share  as  shall  be  declared  and  limited  by 
such  letters  patent,  and  tlio  members  of  such  com- 
pany or  body  shall  accordingly  be  individually  liable 
for  such  debts,  contracts,  i  ngagements,  and  liabilities 
respectively  to  such  extent  only  per  share  as  in  such 
letters  patent  shall  be  declared  and  limited,  such 
liabihty,  nevertheless,  to  be  inforct:d  in  such  man- 
ner and  subject  to  such  provisions  as  are  herein- 
after contained."  Then  the  5th  section  says: — 
"  And  be  it  enacted  that  every  such  company  or 
body  to  which  any  such  privilege  or  powers  as  here- 
inbefcwe  mentioned  shall  be  granted  under  the 
antiiority  of  this  Act,  shall  be  entered  into  or  formed 
by  a  deed  of  partnership  or  association,  or  an  agree- 
ment in  writing  of  that  nature,  and  the  undertaking 
shall  by  such  deed  or  sgreement  be  divided  into  a 
certain  number  of  shares,  to  be  there  specified,  and 
in  such  deed  or  agreement,  or  in  some  schedule 
thereto,  there  shall  l)e  set  forth  the  name  or  style  of 
the  said  company  or  body,  the  names  or  styles  of 
the  members  of  the  said  company  or  body,  the  date 
of  the  commencement  thereof,  the  business  or  pur- 
pose for  which  the  said  company  or  body  is  formed, 
and  the  principal  or  only  place  for  carrying  on  such 
business,  and  m  such  deed  or  sgreement  there  shall 
also  be  contained  the  appointment  of  two  or  more 
public  officers  to  sue  or  be  sued  on  behalf  of  such 
company  or  body  in  manner  hereinafter  men- 
tioned ;''  and  then  just  in  the  same  way  as  in  the 
Bank  Act  of  7  Geo.  4,  a  return  is  to  be  made  to 
certain  public  officers  of  the  names  and  addresses  of 
the  members,  and  the  number  of  the  shares  they 
respectively  hold,  and  that  is  to  be  renewed  from 
time  to  time  as  changes  take  place  ;  and  there  is  a 
great  number  of  other  clauses,  but  I  am  not  aware 
that  it  is  necessary  to  advert  to  them  for  the  present 
purposes.  That,  therefore,  was  a  class  of  companies 
not  incorporated,  or  which  might  come  under  the 
description  of  public  companies  not  incorporated, 
which  existed  at  the  time  of  the  passing  of  the 
1  ft  2  Vict.  c.  110.  Now  those  two  classi-s  are» 
so  fsr  as  I  can  discover,  the  only  two  classes 
of  companies  not  incorporated  to  which  the  Act 
of  Victoria  can  by  possibility  refer,  —  I  mean 
banking  companies  existiug  under  the  7  Geo.  4, 
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c.  46,  and  the  snbsequent  extenrion  of  tb*t  A«t  passed 
in  the  year  1833,  the  3  &  4  Wm.  4,  c.  98,  aad  com- 
panies associating,  for  trading  or  other  purposes, 
having  letters  patent  granted  by  the  Crown,  but  not 
incorporated ;  and  it  seems  to  me  if  thoae  were  the 
onljr  two  dasses  that  either  one  or  both  of  them 
mnst  be  the  class  or  classes  to  which  the  Act  of 
Victoria  refers.    That  the  words  "  public  company 
not  incorporated  "  wonld  be  applied  properly  to  the 
last  class,  seems  to  me  to  admit  of  no  doubt.    The 
names  of  the  members,  and  of  the  officers  who  are 
to  sue  and  to  be  sued  on  behalf  of  the  company,  the  i 
objects  of  the  society,  and  many  other  particulars  ' 
leukting  to  it,  are  to  be  enrolled  and  thereby  made  I 
public.    Therefore,  it  seems  to  me  to  be  impossible  i 
to  doubt  that  such  a  company  would  be  a  pnblic  i 
company  not  incorporated  within  the  meaning  of  t^e 
Act  of  Victoria.   Then  the  question  is,  whether  there  j 
is  any  real  distinction  whatever  between  that  which  ! 
I  assume  must  be  taken  to  be  a  public  company  not 
incorporated  within  the  meaning  of  the  Act  of  the  I 
1  &  2  Vict. ;  and  a  banking  company  acting  nnder  I 
the  law  that  was  then  in  force,  namely,  the  7  Geo. 
4,  c.  46.  and  the  3  &  4  Wm.  4,  c.  98.    I  see  no  real 
distinc^on  between  the  two.    It  is  true,  that  the 
banking  company  was  not  a  banking  company  carry- 
ing   on  its   operations  under  the  provisions  of  a 
clurter  or  letters  patent  not  incorporating  it,  but  all 
the  attributes  of  pablidty  appear  to  me  to  exist  as 
well  in  the  one  case  as  the  other.    The  names  of  the 
members  are  all  enrolled,  with  their  addresses,  and 
every  transfer  of  interest  is  enrolled,  and  the  com- 
pany is  to  sne  and  be  sued  by  pnblic  officers  just  in 
the  one  case  as  in  the  other ;  and  it  seems  to  me, 
that,  in  the  absence  of  a  lei^al  definition,  I  must  treat 
the  one  case  to  be  just  the  same  as  the  other,  and 
that   which   was   the   attribute  of  publicity  in  a 
trading    company   qtuui  incorponted    nnder   the 
7  Wm.  4  and  1  Vict,  c  73,  was   the  attribute 
of  publicity  in  the  case  of  a  banking-partnership. 
In  oiy  opinion  the  two  cases  are  nndistrnguishable, 
and  the  one  being,'  as  1  assume  it  must  be  taken  to 
be,  within  the  meaning  of  the  Act  of  the  1  &  2  Vict, 
the  other  mnst  be  taken  to  be  so  Ukewise.    It  does 
not  appear  that,  in  the  case  of  banking  companies, 
it  is  at  all  necessary  that  their  capital  should  be 
divided  into  shares,  although,  with  respect  to  com- 

rinies,  ^uati  incorporated  under  the  7  Wm.  4,  and 
Vict.,  it  is  necessary  that  their  capital  should  be 
divided  into  shares,  and  should  be  transferable. 
But  in  point  of  fact  the  capital  of  the  Union  Bank 
of  London  is  divided  into  shares.  I  do  not,  how- 
ever, think  I  can  hold  the  Union  Bank  of  London 
to  be  a  pnblic  company  within  the  meaning  of  the 
Act  of  the  I  &  2  Vict,  merely  because  its  capital  is 
divided  into  shares.  In  my  opinion  it  wonla  have 
been  a  public  company  if  its  capital  bad  not  been  so 
divided,  because  the  attributes  of  publicity  would 
exist,  namely,  the  return  of  the  names  and  places  of 
•bode  of  the  members  from  time  to  time,  and  of  the 
officers  appointed  to  sue  and  be  sued  on  behalf  of 
the  company.  There  was  another  ground  that  was 
relied  noon  as  shewing  that  this  was  a  pnblic  com- 
pany, which,  I  confess,  I  do  not  pay  much  attention 
to.  It  was  this  that  the  Joint  Stodc  Companies'  Re- 
gistration Act,  the  7  &  8  Vict.  c.  110,  defines  a  joint 
stock  company  to  be  a  company,  the  shares  in  which 
are  transferable  without  the  express  consent  of  all 
the  members  j  and  it  was  said  that  this  company  is 
a  joint-stock  company  according  to  that  definition, 
and  so  I  think  it  is ;  but  I  do  not  rely  upon  that ;  I 
advert  to  it  merely  to  shew  that  the  observation  did 
not  escape  me.  Then  a  minor  objection,  ti^t  was 
raised,  was  this :  the  statutes  about  bankers  are  con- 
fined to  banking  copartnerships  carrying  on  their 
business  in  England ;  and  it  was  said  that,  npon  a 
demurrer,  it  must  appear  that  this  was  a  banking 
company  carrying  on  its  business  in  England,  and 
that  there  is  an  averment  in  the  bill  to  that  effect. 
Now  that  objection  I  should  be  very  much  inclined 
to  say  wonld  be  a  good  objection,  and  would 
be  fatal  if  it  were  not  discoverable  from  the  bill  that 
this  banking^compan/is  carrying  on  its  business  in 
England  ;  I  do  not  allude  to  its  being  called  the 
Vnion  Bank  of  London.  That  does  not  necessarily 
import  that  it  is  carrying  on  its  business  in  Bog- 
land,  for  there  may  be  a  bank  in  Glasgow  or  Dublin 
calling  itself  the  Union  Bank  of  London.  But 
does  it  not  appear  clear  that  it  is  not  only  the  Union 
Bank  of  London,  but  that  it  carries  on  its  business 
in  England  >  1  think  it  does,  for  this  reason,  by 
the  47th  section  of  the  7  &  8  Vict.  c.  113,  which  is 
an  Act  to  regulate  joint-stock  banks  in  Enf^d,  it 
It  provided  "  that  after  the  passing  of  this  Act  every 
company  of  more  than  six  persons  eatablished  on 
the  eth  of  May,  1844,  for  the  purpose  of  carrying 
on  the  trade  or  business  of  bankers  within  the  dis- 
tance of  sixty-five  miles  from  London,  and  notwithin 
the  provisions  of  this  Act,  shall  have  the  same  power 
and  privileges  of  suing  and  bemg  sued  in  the  name 
of  any  public  officers  of  snch  co-partnetship,  as  the 
nominal  plaintiff,  petitioner,  or  .defendant,  on  behalf 
of  such  copartnership,  and  that  aU  judgments,  de- 
-trees,  and  orders,  made  and  obtained  in  any  suit, 
may  be  enfoioed  in  like  manner  as  is  provided  vrith 


respect  to  such  companies  carrying  on  the  sud  trade 
or  business  at  any  place  in  England,  not  exceeding 
the  distance  of  sixty-five  miles  from  London,  nnder 
the  provisions  of  the  7  Geo.  4,  c.  46,  provided  they 
make  out  and  deliver  to  the  commissioners  of  stamps 
and  taxes  the  accounts  and  returns  required  by  the 
last-mentioned  Act."  And  the  bill  contains  this 
averment,  that  the  Union  Bank  of  London  imme- 
diately upon  the  passing  of  the  Act  7  &  8  Vict,  inti- 
tuled, "  An  Act  to  regulate  Joint  Stock  Banks  in 
England,"— that  is  to  say,  in  the  year  1844— availed 
itself  of  the  provisions  of  that  Act,  whereby  it  was 
provided,  &c.  [referring  to  the  clause  in  question] 
now  they  conld  not  avail  themselves  of  the  provi- 
sions of  that  Act,  unless  they  were  a  banking  com- 
pany carrying  on  business  within  sixty-five  miles  of 
London,  and  therefore  that  objection  cannot  pre- 
vail. I  have  now  disposed  of  the  demurrer  on 
the  record  so  far  as  it  is  a  demurrer  for 
want  of  equity.  Then  the  demurrer  goes  on 
to  allege  in  substance  that  Wm.  gpratt  Boyd,  who 
was  one  of  the  co-makers  of  the  note,  was  a  necessary 
party  to  the  suit.  I  think  that  it  is  wholly  unten- 
able, because  upon  looking  at  the  32nd  general  order 
of  August,  1841,  it  seems  as  if  it  were  made  vrith 
reference  to  this  very  case.  It  says-^"  That  where 
several  persons  are  liable  to  the  pluntiff,  the  plaintiff 
may  proceed  against  one  or  more  of  them,  as  he  may 
think  fit." 

Demurrer/or  the  emuttattegtd  on  the  rteord, 

overruled  urilh  eottt. 
Demwrrer  ore  tenus/or  the  ahtenee  efpartiet 

interuted  in  the  tecurilies  held  by  the 

hank,  athwed  without  cottt,  trith  liberty 

to  amend. 


vzca-cajuroHx&os  •nruxwM'a 
oovxx* 

Beported  by  J.  Hnar  Cooza,  Esq.  Barrist«r.at-I«». 

May  28  and  30. 

He  Strachan's  Estate. 

Cbeti  out  q/*  corpus  itf  eompeuation — Metropolitan 

Improvementi  Act — Tenant  for  Iffe  itfutate. 
The  Court  hat  notjuritdieiion  to  order  the  eoitt  ef 
a  tenant  for  life  qf  property  taken  by  commit- 
eionert  under  an  Improvement  Act  to  be  paid 
out  qf  the  corpus  qf  the  compentation  brfore  m 
vettment,  tueh  eoitt  being  incurred  in  proving 
the  title  to  the  property. 

This  was  Hie  petition  of  a  tenant  for  Ufs  of  real 
estate,  which  was  taken  by  the  Commissioners  of 
Woods  and  Forests,  acting  under  the  Metropolitan 
Improvement  Acts  (3  &  4  Vict.  c.  87,  and  9  &  10 
Vict.  c.  34),  praying  that  the  costs  of  the  petitioner 
of  proving  her  title  to  the  land  and  otherwise  in- 
curred in  consequence  of  the  same  having  been 
taken  for  the  purposes  of  the  Acts  of  Farlument, 
might  be  ordered  to  be  paid  out  of  the  eorput  of  the 
compensation  money  before  the  same  was  invested 
pursuant  to  tiie  44th  and  49th  sections  of  the  first  of 
the  two  Acts. 

F.  J.  TTootf  prodnoed  an  order  similar  to  tliat  now 
asked,  made  by  the  Vice-Chancellor  of  England 
under  the  same  Acts.  The  following  cases  were  re- 
ferred to  -.—Bx  parte  Cooke,  re  The  Liverpool  and 
Manehetter  Railway  Company,  3  Railway  Cas.  135 ; 
Ex  parte  Melyneux,  2  Coll.  273;  and  Mitchell  v. 
Newell,  re  3ne  Manehetter  and  Leedt  Railway 
Company,  lb:  575. 

The  Vicb-Chamcillor. — I  doubt  my  power  to 
administer  equities  between  the  parties  interested  in 
the  compenntion  money.  It  is  a  great  hardship  on  a 
tenant  for  life  to  have  snch  costs  paid  out  of  the 
dividends.  I  will  direct  inqubies  to  be  made  as  to 
the  practice  of  the  other  judges,  and  if  I  can  I  will 
make  tiie  order. 

Pridau,  May  30.— His  Honottr  stated  that  the 
result  of  the  inquiries  he  had  caused  to  be  made  had 
satisfied  him  tliat  he  had  no  jurisdiction  to  malce  the 
order  asked.  __ 

Moat  e.  Mobison. 
PtrHurthip  tteret— Injunction— Stamp  anddiei  in 

Stamp  Office  for  medieinet. 
A  partner,  on  the  dittotution  qf  a  partnerthip, 
who  doei  not  ihew  the  lawful   acquitition  by 
him  -of  a  tecret  for  preparing  medicinei,  for 
the  momffacture  and  tale  of  which  the  part- 
nerthip wat  formed,  cannot  obtain  aii  injunction 
to  rutrain  the  other  partnertfrom  the  ute  qfthe 
ttamp  ditttMitttking  the  medieinet,  or  from  the 
ute  of  the  diet  for  that  purpote  depotited  in  the 
Stamp  Office,  nor  can  he  compel  the  other  part- 
nert  to  permit  him  to  participate  in  tuch  ute. 
This  was  a  motion  for  a  raodver  and  for  an  injunc- 
tion, and  tor  other  purpoiet.    From  the  pleadings  it 
appeared  that  Mr.  Moat,  the  late  father  of  the  plain- 
tiff, entered  into  partnership   with  the  late  Mr. 
Morison,  in  the  year  1830,  for  the  period  of  twenty- 
one  years,  the  bushiest  being  for  the  mannfactnre 
and  sale  of  "Morison's  Universal  Vegetable  Medi- 
cine,     and  br  the  deed  covenants  were  mntoally 
entered  into  by  the  pmlnen  not  to  disclose  the 


secret  of  the  oomponnding  and  preparation  of  the 
pills  and  other  medicines,  the  subject  matters  of  the 
partnership,  the  covenant  of  Moat  beinij^  that  he 
wonld  not  disclose  the  mode  of  preparation  to  any 
person  whomsoever,  while  that  of  Moriscm  was, 
that  he  wonld  not  disclose  the  same  except  to  anf 
other  person  who  might  be  introduced  into  the  part- 
nership. Moat  executed  a  bond  to  the  same  Meet. 
In  1837  the  plaintiff  Moat,  the  son  of  the  original 
partner,  his  father,  was  admitted  into  the  partner- 
ship, and  he  covenanted  by  deed  not  to  disclose  the 
secret.  A  motion  was  now  made  for  a  receiver  of 
the  outstanding  debts  and  affects  of  the  partnenhip 
carried  on  by  the  plaintiff  and  the  defendant^ 
Messrs.  Alexander  and  John  Morison,  and  for  an  in- 
junction to  restrain  thedefendants&omintafering  with 
thedies  prepared  forthepnrposeofstampingand  label- 
ling  the  medicines,  preserved  in  the  Stamp  Office  tot 
that  purpose,  so  as  to  prevent  the  plaintiff  firom  using 
tbesamedies.  Hie  motion  was  grounded  on  the  con- 
tention of  the  plaintiff,  that  althoogh  the  secret  ori- 
ginally bdonged  to  the  late  Mr.  Morison,  yet  at  the 
termination  of  the  partnership  it  became  common 
property,  and  therefore  the  r^t  to  use  the  dies  by 
which  the  medicine  is  dimngnished,  belonged  to  and 
was  the  common  property  and  aaaets  of  the  paitner- 
ship,  and  ought  not  to  be  permitted  to  belong  to  the 
defendants  only.  As  the  partnen  now  wimed  to 
dissolve  the  connecticm,  and  as  in  £sct  then  were 
two  sets  of  dies,  they  ou^t  to  be  divided,  or  at  any 
rate  they  should  be  sold,  and  the  produce,  like  other 
partnership  assets  divided  betpeen  diem.  The  ooa- 
tinning  business  and  its  benefits  bdonged  to  an  or 
neither.  The  defendants  insisted  that  the  daim  of 
the  plaintiff  was  grounded  on  entire  misapprehen- 
sion of  the  rights  acquired  by  the  partnership.  No 
property  existed  in  either  of  liiem  with  regard  to  the 
dies,  which,  in  truth,  were  the  property  of  her  Ma- 
jesty, although  paid  for  by  the  pattziiership.  Hie 
communication  of  the  secret  by  the  late  Mr.  Man- 
son,  to  the  late  Mr.  Moat,  was  made  for  the  pwpoae 
of  the  partnership,  and  for  the  use  of  the  partoem 
during  the  term  of  twenty-one  years,  and  the  pre- 
sent plaintiff  had  no  right  to  the  poaseasioa  of  the 
secret.  His  father  was  bound  not  to  oommnnicata 
the  secret,  and  if  he  had  drae  so  to  Uie  plaintiff 
it  was  in  contravention  of  the  covenant,  anc(;  if  not 
rightiy  acquired,  he  could  not  use  it  except  as  a 
partner.  If,  therefore,  the  plaintiff  bad  no  riglit  to 
the  knowled^  of  the  secret,  he  had  no  right  to  nte 
the  stamps  and  labels. 

The  following  cases  were  cited:  Cmiamr.Jomt*, 
2  Ves.  &  B.  218;  Im^  t.  Sm^ion,  1  Km.  & 
Stn.600;  Perry  w.  7Vue/U,  6 Beav.  66  j  andPriaec 
Albert  V.  Strange,  1  HaU  &  Tw.  1. 

The  Solieitor-Oenaral  and  Mtteay*  io*  ^» 
motion. 

Bethell  and  Shapter  for  the  defendant. 

The  ViCB-CaANCRi.uiR. — If  the  qosition  in  tiiit 
ease  depended  on  the  construction  of  &e  partnenhip 
deeds  of  1830,  or  the  deed  of  1837,  whicb  adnnCted 
the  plaintiff,  I  should  have  thought  the  case  reqaired 
more  consideration  before  I  disposed  of  the  pnssot 
motion.  According  to  the  original  deed  o(  1830 
Moat  was  restrained  from  oommnnicating  the  secret 
of  the  manufacture  of  the  medicine  to  any  penoa 
whomsoever.  This  restriction  was  dear  upon  the 
bond  which  Moat  entered  into;  Moat  died  in  or 
before  the  year  1837.  Before  the  plaintiff  oan  csU 
upon  the  Court  to  interfere  in  his  favonr  for  the 
.purpose  of  enabling  him  to  obtain  the  nse  of  Hm 
stamps,  he  must  shew  that  he  has  lawfully  aeqnind 
the  knowledge  of  the  mode  of  preparing  the  medi- 
dnes,  or  that  the  other  parties  have  dealt  with  him 
on  the  footing  that  he  lawfully  acquired  it.  If  tet 
Uwfulacquirition  had  here  been  shewn,  the  eaaewoold 
have  required  more  contideratioD.  All,  however, 
that  appears  ia,  that  by  the  deed  of  1837  tiie  plahriiff 
covenanted  not  to  disdose  the  secret.  It  has  been 
said  thatthis  assumes  he  knew  it,  bnt  I  do  not  ac- 
cede to  that  suggestion.  Such  a  covenant  mi^ 
have  been  well  made  without  liia  knowledge  of  bW 
mode  of  preparation,  and  in  oontemphmoa  diat 
during  the  continuance  of  the  partnenhip  he  might 
acquire  it.  Here  is  nothing  to  satisiy  the  Conitnat 
the  plaintiff  has  any  right  lawfoUy  to  the  possesalon 
of  this  secret.  The  dmndants  on^t  not  to  be  re- 
strained from  the  nse  of  the  stamps,  or  be  oompeUed 
to  admit  the  plaintiff  to  participate  in  snch  use,  mi- 
less  the  plaintiff  had  shewn  that  he  is  dearly  enti- 
tled to  such  relief.  The  motion  mnst  be  refused  so 
far  with  costs.  The  appointment  of  the  recalvet 
was  not  olijected  to. 


Csnnion  mxls  Csiuts. 


oomtT  or  Qvuvs  nvoB. 

Beported  by  Adah  BinLsaroir  aad  Paul  PAamn^ 
Bsqrs.  Barristaia  at  law. 

May  6  and  IS. 
Holt  v.  Daw. 
jytipait—Bight  efway—Pleadinf. 
itetUmi^ trmpttt  f^ bndcmg  aaiatUrmt 
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elo$tA,  IkedrfendanljtuiiJlediUnder  a  right  qf 
way,  the  plea,  elating  that  the  dffendanl  too*  the 
occupier  of  a  certain  close  in  the  parieh,  i(c. 
called  B,  with  certain  Umdt  thereunto  alining, 
and  another  clot*  tedled  C,  and  divert  other 
clout  next  adjoining  thereunto.  The  plea  then 
ttated  a  twentg  geart'  ei^oyment  "  by  the  drfetid- 
ant,  and  the  rapeetive  occupiert  for  the  time 
being  qf  the  MM  leveral  clotet  and  landt  of  a 
wag  from  B  unto,  through,  and  over  cloie  A  unto 
and  into  C,  and  to  thenet  back  again,"  for  the 
better  ute,  occupation,  and  et^oyment  qfihe  laid 
B.  the  taid  landt  a^oining  thereunto,  and  the 
tatd  C.  and  the  taid  adjoining  clotet  respectively:" 
Held,  upon  tpeeial  demurrtr,  that  the  plea  wot 
good. 

This  was  ■  special  demurrer  to  a  plea. 
Cole,  for  the  plaintiff. 
Sew,  for  the  drfendant.  Cur.  adv.  vutl. 

JTJDQVXST. 
Tuttday,  May  13.— Lord  Campbell,  C.J.  deli- 
liTered  the  jodpnentof  the  Court.— In  this  case, 
which  was  an  action  of  trespass  guare  cla  <isumfregit, 
the  declaration  stated  that  the  defendant .  with  force, 
ice.  broke  and  entered  the  doses  of  the  plaintiff  in 
<  the  parish  of  Corscombe,  in  tiie  conntv  of  Dorset, 
called  Six-Acre  Hyama  and  Beer  Rynni',  and  did 
certain  damage.  The  defendant  jostiticd,  under  a 
right  of  war,  >nd  states  in  hia  plea  "  tliat  ho.  the 
defendant,  was  the  occupier  of  a  certun  dose  in  the 
parish  and  countjr  aforesaid,  called  Backside  Mead, 
with  certain  lands  thereimto  adjoining,  and  another 
dose  called  Mead,  and  diTer8,to  wit,  two  other  closes 
next  adjoiningthereonto.  And  the  defendant  farther 
says  that  he,  the  defendant,  and  the  respective  occu- 

{liers  for  the  time  being  of  ue  sud  several  closes  and 
ands  for  and  during  the  full  period  of  twenty  years 
next  before  the  commencement  of  this  suit  have  and 
each  of  them  hath  actually  had,  used,  and  enjoyed  as 
of  right  and  without  interruption,  and  they  have 
and  each  of  them  hath  been  accustomed  to  have  and 
eqjoy  as  of  right  and  without  interruption  a  certain 
way  for  MmsalT  and  themselves,  his  and  their  ser- 
vants to  go,  return,  pass,  snd  re-pass,  on  foot  and 
with  horses,  mares,  gel&igs,  and  with  other  cattle, 
and  with  carts,  wanons,  kdA  other  carriages,  from 
the  sud  Backside  Mead  unto,  into,  dirough,  over, 
•od  alongthe  said  Six-Acre  Ryams,  and  thence  unto, 
and  into  the  said  Head,  and  so  thience  back  again 
onto,  and  into  the  said  Backside  Mead,  at  all  times  of 
the  year,  at  bis  own  and  their  free  will  and  pleasure, 
toe  Uie  better  use,  oocnpation,  and  enjoyment  of  the 
said  Backside  Mead,  tba  said  lands  adjoining  there- 
unto, and  the  said  Mead,  and  the  said  joining 
closes  respectively."  And  so  justifies  the  exercise 
of  the  right.  To  this  plea  there  was  a  special  de- 
muirer,  "that  the  said  plea  does  not  shew  with 
■uffident  certainty  in  respect  of  what  closes  and 
lands,  other  than  the  said  close  called  Backside 
Mead  and  the  said  cloM  called  Mead,  the  defendant 
claims  the  supposed  right  of  way  in  the  said  plea 
mentioned,  or  attempt  to  justify  the  trespass  in  the 
•aid  plea  mentioned,  or  the  number,  or  abuttals,  or 
boundaries  of  the  said  other  closes  and  lands  respec- 
tively, nor  their  situation,  parish,  or  county ;"  and 
it  was  contended  on  the  argument  in  support  of  the 
demurrer  that  the  defendant  ought  to  have  named 
and  specifically  described  by  metes  and  botrnds, 
the  lands  in  respect  of  which  he  claims  the 
tight  of  way,  and  that  there  is  not  enough  to 
shew  that  he  has  given  fuU  notice  thereof.  We  are 
of  opinion  that  such  particularity  as  is  here  contended 
for  IS  not  required,  either  by  authority  or  reason. 
It  appears  with  sufficient  certainty  that  there  is  but 
one  way  across  the  land,  the  abuttals  of  which  are 
spadfically  described  by  name  as  well  as  the  closes 
in  respect  of  which  the  right  is  claimed  over  other 
lands.  The  closes  in  respect  of  which  it  is  claimed 
are  said  to  be  adjoining  to  others,  and  if  those  others 
bad  been  described  oy  names,  and  metes,  and 
bounds,  with  however  great  particularity,  the  de- 
fendant would  not  have  been  bound  to  prove  his 
right  in  respect  of  any  but  the  two  closes,  and  would 
have  been  entitled  to  the  verdict  if  he  had  proved 
his  right  in  respect  of  those,  tbongh  he  had  failed 
with  respect  to  the  others,  as  appears  by  Bauett  v. 
Mitchell,  2  B.  &  Ad.  99.  In  Stott  v.  Stott,  16  East, 
343,  the  defendant  justified,  under  a  right  of  way,  in 
Bcapect  of  a  "  certain  messuage,  and  divers,  to  wit, 
fifty,  acres  of  land."  In  Simpion  v.  Lewthwaite, 
3  B.  &  Ad.  226,  the  defendant  claimed  a  right  of 
way  in  respect  of  100  acres  of  land  contiguous  and 
next  adjoining  one  of  the  closes  in  which,  &c.  In 
Colchetter  v.  BOertt,  4  M.  &  W.  769,  the  defend- 
ant justified  under  a  claim  of  right  of  way  in  respect 
of  a  messuage,  and  divers,  to  wit,  three,  closes  of 
land  near  the  dose  itself.  There  is,  therefore, 
abundant  authority  and  precedent  for  such  a  mode 
of  pleading,  and  no  eases  were  died  in  point  to  shew 
that  such  a  mode  of  pleading  was  wrong.  Our  judg- 
ment is  therefore  tor  tiie  defendant ;  and  if  the  plain- 
tiff has  sustained  any  loss  by  having  tried  the  issue 
before  the  demurrer  was  aiifued,  it  arises  from  his 
own  bolt  in  rdying  upon  fiirmal  objections,  which 


are  not  supported,  either  by  precedent  or  authority. 
Therefore  our  judgment  must  be  for  the  defendant. 
Judgment  Jor  the  defendant. 


oovmr  or  oeamow  aawca. 

Beported  by  Jobk  THOxnoir  and  Dunu  Thoius  Evus, 
Esqn.  Borriiters-at-Lair. 

Saturday,  May  3. 

Pritchabd  e.  Baosrawe. 

Statute  qfXimitationi — Evidence  qfplaintifon  thit 

ittut—2  Wm.  4,  c.  39, 1. 10. 
Where  a  urrit  oftummont  hat  been  itiued  to  tote 
theStaluleqfLimitationt,andregularly  continued 
by  alias  onaplnries  vn'tr,  the  plaintiff,  uponittue 
joined  on  the  plea  <^  the  Statute  qf  Limitationt, 
mutt  shew  by  exttvaic  evidence  that  the  date  and 
return  of  the  first  writ  were  indoned  on  the  latt 
writ,  purtuant  to  2  Wm.  4,  c.  30,  1. 10,  at  the 
time  if  the  terviee  on  the  drfendant,  and  neither 
the  roll  eontainins  the  itatement  cf  the  several 
writs  and  reguitite  indorsements,  nor  the  writs 
themselves  containing  these  indorsements,  it  or 
are  evidence  qf  thit  fact. 

TYover,  for  the  recovery  of  "  plant,"  which  bad 
been  used  in  reclaiming  Lough  Swilly,  in  Ireland. 
Plea — Among  others,  the  statute  of  Limitations. 
At  the  trial  £e  plidntiff,  in  order  to  take  the  case 
out  of  the  Statute  of  limitations,  put  in  evidence  an 
examined  copy  of  the  roll,  containing  the  several 
writs  witii  the  requisite  indorsements,  and  also  the 
first  writ  of  summons  issued,  and  the  several  o/iorand 
pluries  writs,  with  the  requisite  indorsements  thereon ; 
whereupon  it  was  objected  that  there  being  no  evi- 
dence that  the  indorsements  were  on  the  last  writ  at 
the  time  of  its  service,  or  by  whom  they  were  made, 
the  case  was  not  taken  out  of  the  statute,  and  the 
defendant  was  entitled  to  the  verdict  on  this  plea. 
The  learned  judge  overmled  the  objection,  and, 
under  his  lordship  s  direction,  found  for  the  pUintiff. 
Damages  1,971'. 

A  rule  nisi  was  obtained  (April  24)  for  a  new  trial, 
on  the  ground  of  misdirection. 

Chamnell,  Seijt.  and  H.  Hill,  shewed  cause.  The 
objection  of  the  defendant  is,  that  it  was  not  proved 
that  the  indorsements  on  the  several  writs  were  made 
within  the  time  required  by  the  2  Wm.  4,  c.  39,  s.  10, 
or  when  they  were  made,  or  that  they  were  mode  by 
the  plaintiff  or  his  attorney.  If  the  statement  of  the 
writs  on  the  record  are  evidence  of  these  matters, 
then  everything  appeared  to  have  been  regular ;  the 
plaintiff  put  in  an  examined  copy  of  the  roll,  which 
shewed  that  the  first  writ  was  inoed  and  returned  in 
time,  and  so  with  respect  to  all  the  other  writs.  The 
2Wm.  4,  c.  39,  s.  10,  enacu,  "Provided  always, 
that  no  &rst  writ  shall  be  available  to  prevent  Uie 
operation  of  any  statate  whereby  tiie  time  for  the 
commencement  of  the  action  may  be  limited,  unless 
the  defendant  shall  be  arrested  thereon,  or  served 
therewith,  or  proceedings  to  or  towards  outlawry 
shall  be  had  tnereapon,  or  unless  such  writ  and 
every  writ  (if  any),  issued  in  continuation  of  a  pre- 
ceding writ,  shall  be  returned  non  est  inventus,  and 
entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof,  indnding  the  day  of 
such  expiration;  and  unless  every  writ  issued  in  con- 
tinuation of  a  preceding  writ  shall  be  issued  within 
one  such  calendar  monu  after  the  expiration  of  the 
preceding  writ,  and  shall  contain  a  memorandum, 
mdorsed  thereon  or  subscribed  thereto,  spedfying 
the  dajr  of  the  date  of  the  first  writ  and  return,  to  be 
made  in  bailable  process  by  the  sheriff  or  other 
officer  to  whom  the  writ  shall  be  directed,  or  his 
successor  in  office,  and  in  process  not  bulable  by  the 
plaintiff  or  bis  attorney  suing  out  the  same,  as  the 
case  may  be."  It  is  true  that  in  Walter  v.  Collick, 
4  Ex.  171,  it  was  held  that  the  indorsements  must  be 
on  the  summons  at  the  time  of  the  service,  and  that 
the  roll  is  not  evidence  of  that  fact ;  but  the  present 
case  is  not  brought  within  that  decision.  Each  writ 
is  to  be  filed  within  one  calendar  month  after  its 
expiration,  and  the  officer  makes  a  memorandnm  of 
the  date  when  it  is  brought,  and  it  is  not  the  practice 
to  file  a  writ  if  not  bronght  within  the  proper  time, 
except  under  an  order.  After  the  writ  is  handed  in 
to  the  officer  to  be  filed,  the  party  never  has  iiosses- 
sion  of  it  again.  In  Walker  v.  Collick  the  defendant 
put  in  the  copy  of  the  writ  with  which  he  was  served, 
and  which  did  not  contain  the  indorsements ;  here 
there  was  no  such  evidence ;  besides,  the  plaintiff 
produced  the  first  writ  containing  the  requisite 
mdorsements.  [Jiavis,  C.J. — In  Williamt  v. 
Wiltiamt,  10  M.  &  W.  174,  476,  it  was 
decided  that  tiie  indorsements  of  the  date 
of  the  first  writ  and  of  the  return,  need  not  be  made 
simultaneously.]  The  case  of  Harper  v.  Phillipi, 
8  Sc.  N.  C.  115,  was  not  cited  in  Walker  r.  Col- 
lick ;  and  in  the  former  this  Court  refused  a  new 
trial,  the  issue  delivered  having  steted  the  suing  out 
a  former  writ  of  summons  to  bar  the  Statute  of 
Limitetions,  although  there  was  an  [affidavit  that  no 
such  writ  had  ever  been  retomed,  nor  any  con- 
tinuances entered  on  the  roll.  It  is  suggested  that 
Walker  v.  CoUieh  is  not  a  aoond  decision.    Hie 


writs  themsdves,  which  were  {traduced,  are  evi- 
dence of  the  indorsemente  having  been  properly 
made  until  some  doubt  is  cast  upon  their  accuracy. 
If  this  is  not  so,  the  officer  of  the  Court  and  the 
attorney  in  tiie  action  must  both  be  called  to  shew 
that  the  indorsements  were  properly  made.  The 
last  clause  of  the  section,  as  to  the  party  to  make 
the  indorsements,  is  directory  meriely,  and  not 
obligatory.  It  is  submitted,  therefore,  that  it  is  not 
necessary  to  prove  by  any  other  evidence  than  the 
writ  itself,  that  the  last  writ  contained  these  indorse- 
mente at  the  time  of  the  service,  unless  there  is 
evidence,  as  in  Walker  v.  Collick,  to  impeach  the 
presumption  that  the  indorsemente  were  properljr 
made. 

Phipson,  in  support  of  the  rale.— The  onus  of 
proving  the  issue  upon  the  plea  of  the  Stetnto  of 
limitetions  is  upon  the  plaintiff,  and  it  is  incumbent 
on  him  to  prove  that  all  the  formalities  required  by 
the  2  Wm.  4,  c.  39,  s.  10,  have  been  complied  with. 
It  is  said  that  that  was  proved  here  either  by  the  Nisi 
Prius  record,  or  by  the  examined  copy  of  the  roll  or  by 
the  production  of  the  writs  themselves  containing  the 
indorsemente.  The  statute  requires  that  every  writ 
issued  in  continuation  of  a  preceding  writ  shall  con- 
tain a  memorandum  indorsed  of  the  date  of  the  first 
writ  and  return.  The  question  is,  when  are  these 
indorsements  to  be  made  ?  It  is  dear  they  should 
be  made  before  tiie  last  writ  is  served,  and  they  are 
to  be  made,  in  cases  of  non-bailable  process,  by  the 
plaintiff  or  his  attorney.  The  plaintiff  must  prove 
uat  these  things  have  been  done,  but  here  there 
was  no  evidence  when  the  indorsements  were  made. 
The  record  has  nothing  to  do  with  this  point ;  that 
may  be  evidence  that  a  writ  issued  on  the  day  stated 
therein,  but  it  can  be  no  evidence  that  such  writ  waa 
ever  served.  There  is  no  presumption,  even  after 
service,  that  any  thing  was  indorsed  on  the  writ  at 
the  time  of  service,  for  a  copy  only  is  served.  If 
there  is  no  indorsement  npon  the  writ  and  copy  at 
the  time  of  service,  the  defendant  has  no  notice  of 
the  issue  of  any  preceding  writ.  The  indorsemente 
npon  the  intermediate  wnte  may  be  made  some  time 
during  their  currency,  but  upon  the  last  writ  they 
must  be  made  befqre  service.  The  cases  of  Mann 
V.  Walker,  15  Law  T.  250,  Q.B. ;  Hunter  v.  Cald. 
well,  10  Q.B.  69;  Higgs  v.  Mortimer,  1  Ex.  711 ; 
Medlicott  v.  Hunter,  5  Bx.  34;  and  Pratt  T. 
Hawkins,  15  M.  &  W.  399,  were  also  referred  to. 

C^.  adv.  mlt. 
JUSOHEKT. 

Jekvis,  C.J. — ^This  waa  an  action  of  trover,  and 
the  defendant  pleaded  the  Statate  of  Limitations. 
To  prove  this  issue,  which  lay  on  him,  the  plaintiff 
produced  the  record  roll,  on  which  the  write  with  the 
various  indorsemente  were  entered  from  the  earliest 
writ  down  to  the  last  writ  which  was  served ;  and 
further,  the  plaintiff  produced  and  proved  the  various 
write  themselves  with  indorsements  of  the  return  of 
aoa  est  inventus  on  all  but  the  last,  and  npon  the 
last  the  indorsement  of  the  date  of  the  issuing  and 
return  of  the  first  writ  in  compliance  irith  the  provi- 
sions of  the  stetote  2  Wm.  4,  c.  39,  s.  10.  It  was 
contended  at  the  trial  that  these  writs  and  the  roll 
did  not  prove  the  issue  which  lay  on  the  phuntiff,  to 
which  it  was  answered  that  the  presumption  was 
that  the  matter  was  properly  done,  and  if  not  that 
the  statement  of  the  wnte  on  the  record  must  be 
taken  as  proved  to  be  regular.  My  learned  brother 
was  of  opinion  that  the  plaintiff  had  esteblished  the 
affirmative  issue  that  lay  on  him,  and  the  plaintiff  had 
the  verdict.  A  motion  was  made  for  a  new  trial  on 
the  ground  of  misdirection,  it  being  contended  that 
there  must  be  evidence  on  the  part  of  the  plaintiff, 
of  the  time  when  the  indorsemente  of  the  date 
of  the  issuing  and  the  return  of  the  first  wri^ 
were  made  on  the  last  writ,  and  that  the 
indorsemente  must  be  proved  to  have  been  made 
by  the  attorney  or  the  party,  this  being  non-bailable 
process.  The  view  the  Court  have  taken  of  the 
case  renders  it  unnecessary  to  dedde  certain  pointe 
urged  in  the  course  of  the  argument.  With  respect 
to  the  first  point  that  was  urged  in  answer  to  the 
rule,  namely,  that  the  Court  were  bound  to  regard 
the  statement  of  the  writ  upon  the  Nisi  nins 
record  as  evidence  to  take  the  case  oat  of  the 
stetote,  that  is  answered  by  the  evidmce  in  the  case, 
for  the  production  of  the  first  writ  shewed  on  the 
back  of  iti  that  the  writ  had  not  been  served,  and 
also  a  retmm  non  est  inventus.  That  writ  of  itself 
could  not  be  available  to  prevent  the  operation  of 
the  statate,  but  it  would  be  available  hj  having  the 
succeeding  writs  properly  returned  with  indorsemente 
of  the  issue,  and  return  of  the  first  writ,  and  ulti- 
mately a  writ  so  indorsed  and  served  on  the  party. 
It  was  not  objected  in  the  argument  that  the  indorse- 
mente  on  the  intermediate  write  were  not  propcnrlr 

S roved,  bnt  it  was  said  that  the  last  writ  must  be  in- 
orsed  before  the  service,  and  that  it  must  be  proved 
affirmativdy  by  the  plaintiff  that  euch  was  the  com. 
Now  that  the  writ  must  be  indorsed  before  the 
service  is  dearly  established  by  the  aathority  of 
Medlicott  v.  Hunter,  in  which  that  matter  came 
directly  before  the  Court.  We  are  authorised  and 
bound  by  that  decision,  and  also  by  the  constivctioii 
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rf  t;.?  <.-i'.-.',  tn  hold  that  snch  is  the  law.  If 
ft«  !>:  =■-  »  i.-  ;t  proved  Btthe  trial  that  the  indonc- 
mae  wv  r  .Je  before  service  ?  It  was  said 
«v  V  rr.-itwi  by  the  production  of  the  roll.  It  is 
•«e  tho  roll  shews  what  that  writ  contains 
K  tkr  ti-D»  of  the  enrolling  that  writ,  but  it  does  not 
jfci"  thit  it  oonfained  at  the  time  of  the  servi™  the 
JBilafsement ;  so  fir  from  that,  it  has  been  distinctly 
4e«mnined  in  Tf  a/*«-  ▼.  Collici,  that  the  roll  so 
produced,  and  containing  that  very  entry,  is  not 
srailable  for  the  purpose  of  establishing  that  fact. 
Then,  if  the  roll  does  not  do  so,  is  it  proved  by  the 
fiodaction  of  the  writ?  The  writ  was  produced 
many  month"!, — nay,  I  believe  more  than  a  year  after 
die  date  of  the  service ;  it  was  plain,  therefore,  that ' 
tibe  mere  production  of  the  wnt  by  the  hand  which 
micbt  have  indorsed  it  at  any  moment,  even  up  to 
tbe  instant  of  producing  it,  does  not  shew  that  it 
cootained  that  indorsement  at  the  time  of  service. 
The  view  we  therefore  take  of  the  case  being,  that 
there  is  no  evidence  that  that  indorsement  was  made 
before  the  service,  renders  it  unnecessary  for  us  to 
oonader  whether  that  indorsement  ought  to  be  made 
hythe  attorney  or  the  party;  we  are  not  <alled  on  to 
mononnce  an  opinion  on  that.  If  we  were,  we 
sbonld  require  time  to  consider  the  question,  because 
the  language  in  which  the  Act  of  Parliament  is  ex-  ] 
uiuasul  is  on  that  subject  somewhat  obscure.  It  is 
lOcewise  unnecessary  for  ns  to  determine  at  what 
time  the  indorsement  of  the  intermediate  writs  must 
be  made,  the  objection  being,  that  the  last  writ  was 
not  indorsed  before  service,  and  that  being  sup- 
ported, entitles  the  learned  counsel  to  make  the  rule 
•bsolnte  for  a  new  trial  on  that  ground. 

_^_  Rule  abtolute. 

Monday,  June  16. 
WIU.IAMS  V.  The  Lords  Coiciiission'ers  of  the 
Admiralty. 
Practice — Writ  o/mmmont — Serviee. 
A  writ  qftummont  icat  addreued  to  the  defendant* 
at  "  ne  Coinnuisionenfor  executing  the  Office 
of  Lord  High  Admiral,    Sec.  and  lerred  upon 
tt.  one  of  them.    It  appeared  that  by  certain 
ftatutet  the  commiasionere  might  sue  and  be  sued 
Jbr  certain  things  by  that  name ;  and  upon  the 
affidatite  it  appeared  that  the  plaintiff's  came  of 
action  was  not  for  any  of  such  things,  and  that 
the  difrndanls  were  not  a  corporate  body.    Upon 
a  motion  to  set  aside  the  copy  writ  and  service  : 
Held,  that  the  Court  could  not,  upon  this  motion, 
lake  notice  of  the  merits  of  the  cause  of  action, 
or  that  the  cause  of  action  was  not  one  for  which 
ihe  plaintiff  might  properly  sue  the  defendants  m 
Meir  collective  name. 
Alio,  that  M.  being  one  of  the  commissioners,  and 
there   being  certain  causes  nf  action  in  which 
they  might  be  sued  in  their  collective  name,  the 
tervice  of  the  writ  on  him  was  not  irregular, 
A  summons  in  an  action  of  debt  had  been  issued 
out  of  this  Court,  addressed  to  "  The  Commissioners 
fer  executing  the  Office  of  Lord  High  Admiial  of 
flie  United  Kingdom  of  Great  Britain  and  Ireland." 
Service  hod  been  made  on  Captain  Milne,  who  was 
one  of  the  commissioners,  whereupon  a  rule  ni»i  was 
obtltoed  at  his  instance  to  set  aside  the  copy  of  the 
writ  served  or  the  service,  on  the  ground  uutt  the 
commissioners  were  not  a  corporation. 

It  appeared  upon  the  affidavit  of  the  plaintiff  in 
(hewing  cause  that  he  was  suing  in  respect  of  alleged 
anears  of  half-pay. 

Roebuck  and  Byles,  Serjt.  shewed  cause.  The 
Conrt  cannot  inquire  into  the  fact  of  whether  there 
it  a  good  cause  of  action  or  not,  at  this  stage  of  the 
promedings.  The  only  question  now  is,  can  the 
plaintiff  sue  the  Lords  of  the  Admiralty  in  their 
Vjt'ei  corporate  capacity  in  an  action  of  debt? 
This  point  turns  upon  certain  Acts  of  Parlia- 
ment, and  although  the  commissioners  are 
apt,  properly  speaking,  a  corporation,  yet 
tber  have  a  collective  name  given  to  them  for 
certain  purposes.  Bv  «ie  1  &  2  Geo.  4,  c.  93,  a.  9 
(wa  Act  for  vesting  all  estates  and  property  occupied 
by  or  for  the  naval  service  in  the  principal  officers 
and  commissioners  of  his  Majesty's  navy,  and  for 

Snting  certain  powers  to  them),  they  may  bring  or 
'end  certain  [actions  in  reUtUon  to  snch  pro- 
perty, and  among  others,  debt  for  rent,  and  in 
•very  such  action  they  shall  be  called  "  The  Prin- 
^pal  Officers  and  Commissioners  of  his  Majesty's 
Navy,"  without  naming  them  or  any  of  them.  Then 
the  8  Geo.  4,  c.  65,  s.  1,  enacts  that  ^1  powers,  pri- 
TQeges,  authorities,  Ac.  given  to  and  imposed  upon 
file  Commissioners  for  executing  the  office  of  Lord 
Rich  Admiral  for  the  time  being,  4c.  shall  extend 
nd  apply  to  the  lord  high  admiral,  and  to  such 
pmon  or  iorfy  corporate  in  relation  to  the  lord 
Ugh  admiral,  in  like  manner  as  if  he  had  been  ex- 
pressly named  in  such  Acts.  Then  the  2nd  Wm.  4, 
C.  40,  transfers  all  the  powers,  &c.  of  the  principal 
officers  and  commissioners  of  the  navy  to  the  Com- 
mjwioners  for  executing  the  office  of  Lord  High  Ad- 
iriral:  and  sec.  7  enacts,  that  in  aU  deeds,  convey- 
ineee,  leases,  contracts,  and  other  instruments  touch- 
ins  »nr  estate,  property,  matter,  or  thing  relating  to 


the  naval  service,  it  shall  be  sufficient  to  describe  [  the  argument  waa  this : — Byfliel&2G»., 
them  generally  by  the  style  and  title  of  "  The  Com- 1  s.  9,  the  principal  officcis  and  eaammaa' 


navy  were  authorised  to  bring,  proseratt.is^ 
tain,   or  to   defend   certain  aetioitt  viti.  ^ 
to  the  particnlar  matters,  —  namriT,  ]tv>t, 
ments,  and  hereditaments  vested  in  tic  'j 
Art.     And  it  was  enacted  that  in  ndi  k-.-.v 
should  be  called  "The  Principal  Officer c; 
missioners  of  his  Majesty's  Nivy,"  wjicsi; 
them  or  any  of  them.    By  subMqwtil  sjs* 
of  which  appoints  the  Lord  High  Adninl  r 
other  transfers  all  the  matters  rehdni  tr '. . 
to  the  Commissioners  forexecutin^t^'iff 
Lord  High  .Admiral.whatever  Hie  cobe?-.? 


missioners  for  executing  the  Office  of  Lord  High 
Admiral  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,"  without  expressing  their  names.  The 
result  of  the  statutes  is,  that  there  are  certain  ac- 
tions in  which  the  commissioners  may  sue  and  be 
sued  in  their  collective  name,  and  among  such 
actions  is  that  of  debt.  But  then  it  is  said  that  the 
plaintiff  shews  on  his  own  affidavit  that  his  claim  is 
for  alleged  arrears  of  half-pay.  [Jervis,  C.J. — For 
which  the  plaintiff  cannot  maintain  an  action.  In 
Ex  parte  Riciells,  4  A.  &  E.  999,  it  was  held,  that 
there  was  no  vested  right  to  half-pay,  and  a  manila- 

mus  to  the  Lords  of  the  Admiralty  to  make  an  order  '  her  Majest3r'snavy  could  do,'orwhateTercii. 
for  payment  of  it  was  refused.  And  the  case  of  Rex  against  them  under  the  1  &  2  Geo.  4,  cSiu 
V.  The  Lordsoflhe  Treasury,  4  A.  &  E.  280,  where  done  now  by  or  against  the  Commission! r; 
the  Court  held  that  the  Lords  of  the  Treasury  hav-  cuting  the  office  of  the  Lord  High  Adgui.  Jr. 
ing  admitted  that  money  for  sirk  allowance  grantiHl  said  that  as  they  may  sue  and  be  tad  r'l.-R 
by  Parliament  was  in  their  hands,  a  mandamus  to  to  actions  of  ejectment  or  debt  fortaiic 
them  to  order  payment  would  lie,  has  neier  l>et'n  things,  and  as  this  was  a  writ  in  an  trc  »; 
followed  up,  but  always  distinguished.]  WTiether  this  ,  we  have  no  ri^ht  to  look  fiutker  iti  ir- 
is a  good  cause  of  action  or  not  cannot  be  discussed  ,  cumstanres  of  it,  upon  seeing  on  tii  i  i 
upon  this  motion.  [M.vi'lb,  J.— It  may  be  when  '  process  that  it  is  an  action  of  Jetit,  i.: 
the  plaintiff  comes  to  decUre,  that  he  will  set  out  a  certain  cases,  may  be  brought  spiiu:  m  • 
contract  under  seal  with  the  defendants  by  their  lectively.  For  the  purpose  of  tliii  »»■ 
official  name.]  Just  so:  and  then,  according  to  <  must  take  it  to  be  so,  and  proceed  npo:  ^?- 
Gould  v.  Barnes,  3  "Taun.  504,  that  name  would  be  It  was  said,  on  the  other  hand,  that  tbasa. 
the  proper  one  to  sue  them  by,  and  to  sue  them  by  j  not  authorise  an  action  against  the  |wte:i] 
their  own  names  would  be  wrong.  And  in  Woolf  v.  >  name,  though  they  might  sua  in  thai  na 
The  City  Steam  Boat  Company,  7  C.  B.  103,  it  was  '  when  the  Act  says  that  in  every  snrii «»' 
held  upon  special  demurrer,  that  a  declaration  against  they  shall  be  called  "The  Prindjal  Ofc 
the  defendants  by  that  title,  without  describing  them  ~ 
to  be  a  corporation  or  giving  any  explanation  of  their 
title,  was  good. 

Crowder  and  M.  Smith,  in  support  of  the  rule. 
This  writ  having  been  served  upon  Captain 
Milne  he  has  a  right  to  apply  to  set  the  service 
aside  for  irregularity.  The  writ  docs  not  call  upon 
him  personally  to  do  any  thing ;  then  why  is  be  to 
be  served  with  it  ?    And  then  he  shews  to  the  Court 


Commissioners  of  his  Majesty's  N»tj,"u:' 
action  they  defend,  or  in  any  actiotittnfc!' 
may  weU  be  made  defendants  in  tbeiaif^^ 
in  any  action  arising  irithin  this  Act  of  ft» 
That  being  so,  the  question  is  not  wkak" 
action  can  be  maintained,  as  clesrifirais" 
cumstances  in  this  case  it  cannot,  Iwt  us* 
are  entitled  to  look  at  the  affidavits  udiK* 
cate  that  this  is  not  an  action  witiiii  ti«  Jsi' 


that  the  commissioners  are  not  a  corporation.     But  \  liament,  and  therefore  treat  the  V'^'f^'r^ 


if  it  is  to  be  assumed  now  that  they  are  a  corpora- 
tion, still  the  service  is  bad,  as  it  is  not  upon  the 
head  officer  or  clerk  or  secretary.  (2  Wm.  4,  c.  .39, 
s.  13.)  [Crksswkll,  J. — The  argument  of  the 
plaintiff,  is  that  this  cannot  be  put  higher  than  a 
misnomer,  and  that  you  should  rely  on  a  plea  in 
abatement.]  The  answer  is,  that  this  is  a  case  of 
service  on  a  wrong  person  and  not  of  misnomer. 
There  would  be  a  difficulty  in  entering  an  appear- 
ance. Captain  Milne  has  no  power  to  enter  an  ap- 
pearance for  the  other  commissioners,  and  he  is  not 
required  in  the  writ  to  appear  himself.  If  he  is  to 
enter  an  appearance  by  the  official  name,  and  the 
case  goes  on  to  indgment,  how  is  the  execution  to 
be  levied  ?  On  ue  commissioners  personallv,  or  on 
the  official  property  ?  But  then  the  plaintiff's  affi- 
davit shews  that  the  cause  of  action  upon  which  the 
plaintiff  is  proceeding,  is  one  for  which  he  cannot 
sue  the  commissioners  at  all.  And  if  so,  why  may 
not  the  defendants  apply  now  to  set  aside  the  writ, 
and  why  should  they  wait  till  judgment?  It  is  ap- 
parent now,  that  whatever  steps  the  plaintiff  takes 
must  be  useless;  then  why  should  the  defendants  be 
harassed  any  further  ?  Cur.  adv.  vuli. 

JtrDOUBNT. 
Jaavis.  C.J. — Upon  the  discusmon,  three  points 
were  presented  to  the  Court.  It  was  said,  that  if 
this  was  an  action  brought  s^nst  the  Lords  Com- 
missioners of  the  Admiralty  m  their  individual  capa- 
cities, and  against  them  personally,  they  could  not  be 
sued  collectively  in  the  nature  of  a  corporation,  and 
in  that  view  undoubtedly  the  writ  would  be  irregular 
and  the  motion  must  'succeed.  Next  it  was  said, 
that  if  they  were  sued  as  a  corporation,  the  second 
branch  of  the  rule  should  be  made  absolute,  as  the 
service  would  be  irregular,  because  the  Uniformity 
of  Process  Act  (2  Wm.  4,  c.  39,  s.  13),  enacts,  that 
in  case  of  process  against  a  corporation  it  shall  be 
served  on  the  mayor  or  other  head  officer,  or  on  the 
town-clerk,  clerk,  treasurer,  or  secretary  of  the  cor- 

E oration.  Now,  Captain  Milne  was  neither  of  these; 
e  was  not  secretary  or  First  Lord  of  the  Admiralty. 
In  that  view  of  the  case,  likewise,  the  service  of  the 
writ  would  have  been  void  and  irregular,  and  the 
rule  would  have  been  made  absolute.  But  there 
was  a  third  point  presented  to  the  Court,  and  it  was 
sud  by  the  counsel  for  the  plaintiff,  that  we  had  no 
tight  to  enter  into  the  consideration  of  the  merits  of 
the  case,  or  to  examine  the  affidavit  of  the  plaintiff 
or  the  defendants,  to  see  that  this  was  an  action  for 
half-pay,  upon  a  motion  to  set  aside  process  and 
service  for  irregularity,  and  that  we  must  look  simply 
to  the  process  and  the  mode  of  service  of  that  pro- 
cess. Though  during  the.  argument  I  was  inclined 
to  be  of  opinion  and  to  decide,  so  far  as  I  was  con- 
cerned, that  we  ought  to  look  to  the  affidavit  to  see 


It  is  not  an  irregularity  because  tl»  jtoBi* 
to  say  "I  have  got  an  action,"  ilti»n'"*' 
foundation  for  it.  If  we  were  to  il«*"« 
motion  that  the  cause  of  action,  «l»"«'5^f 
not  come  within  that  Act,  we  ibouli  bt*?^ 
the  plaintiff  of  his  bill  of  exceptioiB«f"«*f 
an  ultimate  tribunal  to  have  oui  ^JT^ 
At  what  period  is  the  o''J"*i™  ? ^  S^ 
further,  does  the  service  on  one  »***r' 
authorise  his  proceeding  ?  The  >ji»B  ^"^1^ 
ceed,  I  apprehend,  as  if  he  vfas  *»=(  '■  V 
on  the  statute  :  he  says,  "I  1»tiii»« "tT 
on  the  statute  against  all  of  y^f^'  fi 
you  in  your  collective  capacity;  "^Ktii 
he  must  proceed  by  entcrinr  «  "^l^ 
them,  or  they  must  for  themselra  »  "»Tl 
capacity.  Then  the  objection  a"^ Jfffjj.a, 
ing  the  question  if  it  can  be  ^^^Sint* 
never  were  indebted ;  and  at  tto  w  . '^ 
would  decide  the  matter  with  fefe«"Jl^ 
of  Uw  as  appUcable  to  thefccts,  »»^7, 
would  have  an  opportunity  of  ""Tm*' 
ruling.  It  is  not  necessary  no*  j»  f^, 
minutely  what  course  is  to  be  f"^^^^- 
grave  difficulty  as  to  what  coone  »  "  ^5j!i, 
a  party  attempting  to  sue  "".fr  ^^ 
events  a  party  has  a  right  to  say,  '  *?^,^ 
action  upon  the  statute  ;"  and  "'^^~Z^^ 
call  on  us  now  to  adjudicate  on  ^'^T^t' 
cause  of  action  is  not  within  '"''i'fj'iki* 
did  so  we  should  deprive  the  pI«»™/Li5 
That  being  so,  the  application  "»;*  °ir^* 
on  the  ground  that  it  is  made  »\*^T^^> 
improporiy  founded,  and  ther^^'^BI* 
discharged.  It  was  moved  *™.^„^ 
larity,  and  I  am  afraid  the  "^^"f^j^ 
must  follow— it  must  be  d"***^ Jj  fWJ*« 
Macle,  J.— I  agree  wi*  ""' J^w^i" 
that  this  rule  must  be  <li«*»?!r.^ffli«»* 
an  application  on  the  part  ".v'^i^L  •»»*■ 
aside  the  service  of  a  writ  for  "T*™!!:.  ti^' 
And  I  apprehend  that  the  on'r^^js*"' 
can  enter  into  on  the  present  f^fT,  k  * 
the  service  of  the  writ  is  »M*?  ji,«^ 
gular  or  not.  Now  it  »PI*^  °4ltl«Ifl 
referred  to  that  there  are  cases  u*^^^ 
Commissioners  for  executing  tW°Tj,(toi!» 
High  Admiral  are  liable  to  be  ^'^^f^ 
in  their  collective  capacity.  "•.V«iieci"'*l 
shews  that  they  may  be  <^'?,^i^^ 
causes  of  action,  and  ioa^,?:,  Jf(Sn  5 
rally,  may  be  described  by  th»t  ^rf^ 
The  plaintiff,  therefore,  h"  "^  „d  «rj  "S 
any  one  has  a  right  to  sue  ""^^^  utpf 
has  a  right  to  sue  out  a  *"■  "j,- in  «*' 
against  whom  ho  has  a  cause  o' "^-r  l*  i*/ j 
«  ^^ i — *  *_:u.,-ni  n,«v  frv  wncw   ^^j^" 


if  the  plaintiff  brought  himself  within  the  termsof]  a  competent  tribunal  m«ylBT*^^| 
the  Act  of  Parliament  authorising  the  suit,  upon .  tioo  or  not;  'lie  ""''."''v  "u^thc'^dK 
consideration  I  think  I  was  wron^,  and  that  the  rule  out.  Then  the  question  iSj^  irei^'^ 
upon  this  ground  ought  to  bo  discharged,  it  being  j  be  served.  Now  the  ^"^'rlk^  tkfl ""^s 
safer  to  adhere  to  the  general  rule  applicable  to  ail ,  tion,  else  they  might  "<"?'*  ^  j  ^  '^'^''^^ 
cases  than  to  depart  from  it,  to  suit  the  circum-  served  by  serving  the  hcao  '"__^et'» 
stances  of  the  particokr  case.    The  foundation  of  some  officer  of  the  corpocatioii, 
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poration,  but  tbcy  are  persons  whom  it  isjnot  neoes- 
aarr  to  mention  by  name  in  the  writ,  and  bjr  force  of 
the  Act  the  collcctiTe  name  of  the  Commissioners  for 
exerdsing  the  office  of  the  Iiord  High  Admiral  may 
be  osed  instead  of  their  other  names.  There  is  a 
farther  provision  with  respect  to  actions  abating  by 
the  death  of  tlio  L'ommissioners  of  the  Admiruty, 
but  that  is  all  the  Act  provides.  It  leaves  all  other 
proceedini;;  brought  by  the  I^ords  Commissioners 
of  the  Admiralty  untouched.  It  appears  to  me  they 
are  to  be  governed  by  the  general  law  of  the  land, 
and  where  tiicrc  is  an  action  brought  against  six 
persons,  or  sgainst  any  number  of  persons  mentioned 
in  a  writ,  the  proper  way  of  serving  them  is  to 
serve  each  of  them.  It  seems  to  me  therefore, 
that  the  service  upon  one  is  not  a  complete  service 
upon  all  the  persons  concerned,  but  it  is  not  an  ir- 
regular service,  because  the  proper  course  where  a 
man  has  an  action  against  several  defendants  is 
to  serve  each  of  them.  This  being  a  regular  service, 
the  motion  to  set  it  aside  for  irregularity  must  fail, 
and  it  is  the  universal  understanding  that  persons 
seeking  to  set  aside  a  proceeding  for  irregularity  with 
costs,  if  they  choose  to  asic  for  costs,  do.it  at  the  peril 
of  paying  costs  if  nut  successful,  because  it  might  be 
tbit  if  they  had  not  asked  for  costs,  cause  might  not 
have  been  shewn.  With  respect  to  the  absence  of  a 
cause  of  ai^on  on  the  part  of  the  plaintilf,  however 
clearly  it  might  appear  to  the  Court,  it  is  a  thing 
which  they  cannot,  on  this  motion,  take  cognizance  of 
at  all.  However  clearly  an  admission  it  might  be 
that  the  plaintiff  bad  no  cause  of  action  against  the 
defendants  as  Lords  Commissioners  of  me  Admi- 
ralty, we  cannot,  on  a  question  whether  the  pro- 
ceedings be  regular,  enter  into  that,  because  it 
has  no  bearing  on  the  question  whether  the  pro- 
ceeeings  be  regular  or  not ;  nor  do  I  think  that  it 
onght  to  influence  our  judgment  ia  respect  of  costs, 
beoose  if  that  were  so  it  would  have  a  tendency, 
among  other  things,  to  useless  prolixity  of  affidavits 
on  motions  for  irregularity;  it  would  tend  to  the 
introduction  of  long  affidavits  on  the  merits  in 
order  to  influence  the  Court  as  to  whether  they 
would  make  the  rale  absolute  with  or  without 
costs.  I  do  not  think  that  would  bo  conve- 
nient. There  are  also  other  reasons,  but  it  is 
sufficient  to  say  that  generally  on  a  motion 
of  this  kind,  wluU  appears  to  the  donrt,  on  the  affi- 
davits as  to  there  being  or  not  a  cause  of  action,  is 
not  to  the  purpose ;  it  has  no  bearing  on  the  matter 
in  question,  and  the  liability  to  pay  costs  ought  not 
to  fall  on  the  party  on  that  account.  One  cannot  but 
see  that  it  is  possible,  whatever  may  appear  on  the 
affidavits,  that  the  plaintiff  might,  when  he  comes 
to  trial,  be  found  to  have  a  cause  of  action  vrithin 
the  statute,  and  might  recover  for  that  cause  of 
.  action.  Notwithstanding,  if  one  were  to  judge  from 
what  is  apparent  in  his  own  affidavit  as  well  as  from 
those  of  the  other  side,  thitt  that  is  a  very  improb- 
able state  of  things, — it  is  no  contradiction, — it  does 
happen  when  things  are  investigated  by  witnesses 
they  tnm  out  to  be  different  horn  that  which  is  the 
impression  of  the  parties.  It  is  not  often  the  case 
that  a  person  turns  out  to  haTe  a  better  cause  of 
aetioo  than  he  expected  before ;  it  may,  however, 
torn  out  to  be  so.  ilowever,  for  the  reasons  suggested 
b^  my  Lord  Chief  Justice,  I  think  the  rule  should  be 
discharged  with  costs,  the  service  having  been  a 
proper  service  under  the  drcnmstanoes. 

CnisswBLi,,  C.  J. — I  certainly  do  not  differ  from 
mj  Lord  Chief  Justice  and  the  rest  of  the  Court,  as 
to  the  question  of  costs,  although  I  should  have  re- 
flected a  good  deal  if  they  had  not  given  a  strong 
0|iinion  about  it,  with  regard  to  granting  the  costs 
in  this  case.  I  concur  in  discharging  the  rule  to  set 
aside  the  proceedings,  though  I  by  no  means  mean 
to  commit  myself  by  saying  that  the  proceedings 
are  altogether  right.  I  thuik  there  is  consider- 
aUe  difficulty  in  saying  so  after  the  discossian. 
However,  I  am  not  satisned  they  are  wrong. 

Talfodro,  J. — I  agree  in  opinion  with  the  rest 
of  the  Court.  It  appears  to  me  it  is  not  made  out 
to  our  satisfaction  that  the  proceedings  are  irregular, 
and  tHough,  if  we  were.at  liberty  to  look  at  the  fiicts 
discloged  by  the  affidavits,  we  might  entertain  a 
attong  opimon  that  the  plaintiff  must  foil  in  his 
•dion,  yet  we  ought  not,  in  this  instance,  to  set 
•aide  tte  proceeding  under  the  circumstances.  We 
act  on  the  same  principle  on  which  the  Court  acted 
ini>artnv.  i/ownde/.  8  8C.N.C.  &39.  That  was  an 
application  to  set  aside  a  writ  o!  grand  cme,  and 
anhaequent  proceedings  on  a  writ  of  right,  after  the 
time  hui  elapsed  by  the  3  &  4  Wm,  4,  c.  27,  and  the 
Court  in  that  case  gave  a  clear  and  decided  opinion 
that  the  proceedings  were  irregular,  and  a  mere  nol- 
Hty,  and  that  the  whole  were  void ;  yet  inasmuch  as 
•  teraoination  on  a  summary  motion  made  to  this 
Coort  would  deprive  the  party  of  all  opportunity  for 
ever  after  of  prosecuting  her  claim,  though  in 
tha  strongest  terms  they  announced  their  opinion, 
they  decUned  to  interfere.  The  same  principle 
■iweina  this  case.  I  agree  with  the  reasons  given 
DT  the  Coort  in  thinking  that  die  rale  should  be  dis- 
charced,  and  also  for  the  reasons  given  by  my  Lord 
Chief  Justice  and  my  brother  Maale,  that  it  should 
b*  ditehsrged  with  casta.  BiOt  ditckmrftd.     ' 


Cawlet  and  Anothek,  Appellants,  Fubmell  and 

Another,  Respondents. 
Comty  Court  appeal — Juritdiclion  inhere  judge 
I     triet  queiiion  ylav)  aitdfaet — Statute  of  Limit- 
I     ation;  9  Geo.  4,  c.  14,  ».  1  —  Offer  to  pay  in 
{      goodt,  but  not  in  money — Cottt  qf  appeal. 
:  F.  brought  hit  plaint  in  the  County  Court  to  re- 
cover from   C.  the  turn  of  34/.  \i*.  \d,  balance 
due  for  goodt  told  and  delivered.    C.  relied  on 
tie  Statute  qf  Limitationt  to  defeat  the  claim. 
The  goodt  mere  told  in  1842 ,-  omf,  ia  order  to 
take  the  cate  out  of  the  Statute  qf  Limitationt, 
F.  relied  mainly  on  a  letter  from  C.  dated  April 
25,   1H45,  the  material  parte  of  which  were  at 
follow . — "  /  mutt  candidly  fell  you  once  for  all, 
I  never  thall  be  able  to  pay  you  in  cath,  but  you 
may  have  any  of  the  goodt  we  have  at  the  Pan- 
technicon,by  paying  the  expentetincurred  thereon, 
without  which  they  cannot  be  taken  out."    A 
wilnett  wot  alto  called  by  F.  who  proved  that  in 
1844  he  had  an  interview  with  C.  retpecting  the 
debt,  when  accounte  were  ttated,  and  the  balance 
now  tuedfor  wot  admitted  to  be  due ;  and  that  in 
March  184j  it  was  agreed  that  F.  should  take 
I     goodt  belonging  to  C.  from   the  Pantechnicon; 
that  goodt  were  selected  for  that  purpose,  but  C. 
I     failed  to  forward  them. 

\  T^e  plaint  wat  tried  without  a  jury  ,■   and  the 
judge,  considering  the  letter  and  the  above  eti. 
dence  nifficient  to  bar  the  Statute  of  Limita- 
tiont,  gave  judgment  for    F.    {the    plaintiff 
below). 
On  appeal,  the  Court  reverted  the  decimon,  and 
gave  judgment  for    C.   {the  dtfendant  below), 
with  cottt  of  the  appeal. 
Observationt  on  the  question  whether  an  appeal 
Uetfrom  the  County  Court  in  cases  where  neither 
party  calls  for  a  jury  and  the  judge  it  Irft  to 
decide  on  both  law  and  fact. 
In  appeal  catet  from  the  County  Court  {the  Chirf 
Juttice  being  excluded  by  the  statute  from  the 
hearing  of  them)  the  Court  will  simply  give 
judgment,  without  stating  reaton*  for  the  con- 
clution  it  hat  arrived  at,  in  like  manner  at  in 
catet  where  it  it  called  upon  to  review  the  deei- 
liont  of  commietionert  of  taxet. 
This  was  an  appeal  from  the  decision  of  the  judge  of 
the  County  Court  of  Dorsetshire,  held  at  Poole  in  this 
cause.     The  special  case  stated  by  the  judge  for  the 
opinion  of  this  court  shewed  that  the  action  was  for 
goods  sold  and  delivered  by  the  plaintiffs  below  to 
the  defendants  below,  in  the  year  1842,  to  the  amount 
of  50/.  16s.  5d.  which,  after  giving  credit  to  the  de- 
fendants for  goods  sold  by  them  to  the  plaintiffs,  to 
the  amount  of  19/.  4s.  4d.  left  due  to  the  plaintiffs 
the  sum  of  34/.  12s.  Id.     The  defendants  admitted 
at  the  trial  that  the  balance  of  34/.  12s.  Id.  was 
owing  from  them  to  the  plaintiffs,  but  relied  on  the 
Statute  of  Limitations  to  defeat  the  claim.    To  take 
tha  case  out  of  the  statute,  a  witness  (J.  Fumell) 
was  called,  who  proved  that  as  the  agent  of  the 
plaintiffs  he  had  an  interview  with  the  defendants  in 
the  year  1844,  when  accounts  were  stated  between 
the  parties,  and  the  above  balance  admitted  to  he 
due  to  the  plaintiffs ;  that  in  March,  1845,  he  had 
another  interview  vrith  the  defendants,  when  one  of 
them  stated  it  would  be  more  convenient  to  pay  in 
goods  than  in  money,  and  he  proposed  that  plaintiffs 
should  take  goods  of  the  defendants  out  of  the 
Pantechnicon.  Goods  were  selected  by  the  pUintifIs, 
but  the  defendants  failed  to  forward  them,  upon 
which  the  plaintifib  wrote  a  letter  (April  1st,  1845), 
expressing  surprise  that  the  goods  were  not  sent 
according  to  promise,  requesting  that  they  be  im- 
mediately forwarded,  and  concluding  with  a  thrat 
of  legal  proceedings  in  case  of  non-compliance  with 
the  demand.      No  goods  being  sent,  the  plaintiffs 
applied  by  one  Knight,  an  attorney,  for  payment  of 
the  debt.    In  the  month  of  April,  1845,  the  plaintiffii 
received  by  poet  a  letter,  which  was  put  in  evidence 
by  the  plaintiffs  at  the  trial,  and  proved  to  the  satis- 
faction of  the  County  Court  judge  to  have  been 
signed  by  the  defendant,  Joseph  Cowley.    The  fol- 
lowing is  a  copy : — 

"25th  April,  1815. 
"  Messrs.  Fnmell  and  Joyce, 

"  Gentlemen, — I  was  much  surprised  at  receiving 
a  letter  from  Henry  Knight  this  morning,  for  the 
recovery  of  your  debt.  I  must  candidly  tell  yon  once 
for  all,  I  never  shall  be  able  to  pay  you  in  cash,  but 
you  may  have  any  of  the  goods  we  have  at  the  Pan- 
technicon by  paying  the  expenses  incurred  tliereon, 
without  which  they  cannot  be  taken  out,  as  before 
agreed,  when  Mr.  Fumeli  was  in  town.  Yon  are 
welcome  to  issue  as  many  writs  as  you  think  proper; 
but  if  you  continue  to  press  the  thing  I  shall  imme- 
diately put  myself  under  the  protection  of  the 
Couri  &c.  J.  C." 

It  was  objected  at  the  trial,  that  this  letter  was  not 
duly  proved  to  have  been  written  by  the  defendant, 
Joseph  Cawley.  Three  witnesses  for  plaintifis,  who 
knew  tjie  defendant's  handwriting  swore  they  be- 
lieved the  signature  to  the  letter  to  have  been  that 
of  Joseph  Cawley,  one  of  the  defendants,  though ' 
the  body  of  the  letter  was  in  a  woman's  handwrit- 
ing.   Fw  the  defence,  tha  defendant,  JoseiriiCsw- ' 


i  ley,  swore  that  the  letter  and  signature  were  In  Iti* 
I  wife's  handwriting,  that  he  did  not  know  there  waa 
such  a  letter  in  existence,  and  he  never  knew  hi* 
'  wife  write  letters  of  business  before.  The  judge, 
I  however,  held  the  letter  to  have  been  snffidenUy 
I  proved  as  signed  by  Joseph  Cawley,  and  gave  judg- 
;  moot  for  the  plaintiffs.  Notice  of  appeal  was  imme- 
j  diately  served,  and  the  two  points  stated  for  the 
I  opinion  of  this  Court  were, — lat.  Whether  the  action 
I  is  barred  by  the  Statute  of  Limitations,  or  whether 
J  the  plaintiff  is  entitled  to  judgment  for  34/.  12s.  Id. 
.  2nd,  Was  the  letter  of  the  25th  of  April,  1845,  suffi- 
,  cieutly  proved  to  have  been  signed  by  the  defendant, 
Joseph  Cawley,  so  as  to  satisfy  the  words  in  the 
'  Statute  of  Limitations,  9  Geo.  4,  c.  14,  s.  1,  namely, 
I  "  to  be  signed  by  the  party  chargeable  thereby  V 
I  (It  was  arranged  between  counsel  that  the  case 
should  be  argued  before  the  full  Court,  though  the 
I  Chief  Justice  is  precluded  by  the  statute  from  join- 
I  ing  in  the  judgment.) 

I  Udall,  for  the  appellants.  The  first  question  in  this 
I  case  is,  whether  the  debt  is  barred  by  the  Statute  of 
I  Limitations ;  and  the  second,  whether  sufficient  proof 
was  given,  at  the  hearing  of  the  plaint,  that  the  de- 
fendant, Cawley,  wrote  the  letter  of  April  25,  1845. 
[Jbrvis,  C.J. — The  special  case  states  that  the 
handwriting  was  proved  to  the  satisfaction  of  the 
judge.  Mauls,  J. — ^There  is  no  ground  for  appeal 
on  matter  of  fact.  This  letter  must  be  taken  as 
written.  You  cannot,  therefore,  raise  the  second 
point.]  There  is  sufficient  matter  of  law  in  this  case 
to  require  the  Court  to  entertain  it,  and  say  whether 
the  letter  is  sufficient  to  take  the  debt  out  of  the 
Statute  of  Limitations.  It  lies  on  the  plaintiff  below 
to  establish  tiie  affirmative ;  he  must  shew  that  sub- 
sequent  to  the  13th  of  November,  1844,  the  de- 
fendant did  something  which  renders  him  liable  t» 
pay  this  debt.  "There  most  be  on  his  part  either  an 
acknowledgment  of  the  debt  mttplieittT,  or  an  ad- 
mission of  it,  accompanied  by  a  promise  to  pay.  The 
evidence  is  insufficient  to  establish  this — ^the  letter 
being  in  fact  a  lefnsal  to  pay.  [Mauls,  J. — 
The  letter  is  •  clear  acknowledgment  of  the 
debt.]  Yes,  but  it  contains  no  promise  to  pay. 
There  is  a  bead-roll  of  cases,  in  which  a  bare- 
acknowledgment  withoot  a  promise  to  pay  has  been 
held  insufficient.  One  of  the  latest  cases  on  die 
point  is  Hart  v.  Prtndtrgatt,  14  M.  &  W.  741.  Ia 
that  case,  the  letter  set  up  as  containing  a  promise  to- 
pay  waa  mnch  stronger  than  this.  {Tannery.  Smart, 
6  B.  &  Cr.  603.)  In  that  case,  there  was  a  dear 
acknowledgment  of  the  debt,  sod  the  Court  con- 
sidered tbtt  the  qnestion  to  be  decided  was,  whether 
it  contained  a  promise  to  pay.  This  case  is  similar 
to  thatof  ibnrf<e;e  v.  Ramtay,  8  A.  &  E.  221.  The 
defendant  here  says,  "  Will  you  take  out  the  debt  ia 

foods,  &vt  paying  what  ia  due  on  them  at  tha 
antechnicon  ?  if  so,  I  vrill  pay,  but  not  otherwise." 
This  was  a  condition  to  which  the  plaintiff  did  not 
accede,  and  the  defendant  is,  therefore,  entitled  to 
the  benefit  of  the  statute.  {UwrreU  v.  Friihy 
3  M.  &  W.  403). 

JiRvis,  CJ.—'U  this  •  case  where  an  appeal  ]ie» 
ataU.> 

Bantow  (interaonng). — I  submit  this  is  a  casein 
which  an  appeal  does  not  He.  [Jbrvis,  C  J.  refeweA 
to  a  case  in  this  Court  {But  Anglian  Railway  Com- 
pmy  V.  Lythgte,  16  Law  T.  487,  C.  B.),  in  whiehit 
was  doubted  whether  an  appeal  lies  from  the  County 
Conrt  in  a  case  when  there  has  not  been  a  trial  by 
jury.l 

{/(/a//.— This  is  a  clear  point  of  law  under  tii» 
Statate  of  Limitadons,  anaing  on  tiie  facts,  and, 
as  sndi,  the  proper  gnmad  for  an  appeaL  Tha 
question  is  whether  the  statute  bats  the  claim  or  aot, 
which  is  certainly  a  qnestion  of  law.  As  yetthem 
has  been  no  appeal  from  the  County  Court  in  a  oaaa 
whoe  there  had  been  a  jury.  [Maule,  J. — Have 
not  the  parties  here  left  the  law  and  fact  to  the  jiidg» 
asinacaseof  arbifxation?]  It  is  lubnittedthatthe 
Conrt  shonld  not  fsmar  the  objection  that  it  has  not 
jurisdiction,  for  by  so  doing  it  iriU  be  defeating  jus- 
tice. There  is  here  matter  of  law  forming  good  ^und 
of  appeal;  and  itisoontended  thatasthe  pUintiff  haa 
not  shewn  affirmatively  diat  the  defendant  made  • 
promise  subsequent  to  November  1844,  suffideatto 
take  the  case  out  of  the  operation  of  the  statute,  tlia 
Comt  should  hoU  this  appeal  well  bron^t,  and  that 
the  qipellant  is  entitled  to  judgment. 

Bontow  and  Willet,  iior  the  respondents.— !%««» 
was  no  error  in  law  on  the  part  of  the  learned  judf^ 
in  this  case.  The  defendant  might  have  had  a  jury  if 
he  pleased,  and  in  that  way  have  sepsiated  matter  of 
law  from  matter  of  feet,  and  therefore  be  cannot 
now  have  his  appeal.  {Batt  Anglian  JtaHsaof 
Company  v.  Lytigoe,  16  Law  T.  487,  C.P.)  As  to 
the  qnestion  whether  the  letter  is  sufficient  to  defeat 
the  operation  of  the  statute,  the  Conrt  will  regard  it  M 
an  auaowledgment  limplieiter,  and  if  so,  a  promise 
will  be  impUed.  The  evidence  was  sufficient  to  briOK 
the  debt  within  six  yean.  In  1844  the  partiaa 
met  and  transactions  took  place  which  amounted  to  ■ 
payment  of  part  of  the  account,  leaving  due  the  sum 
for  which  the  plaint  was  brought.  Assuming  that  to 
be  so,  as  the  caose  was  faried  in  1850,  that  is  sttffidenly 
naka  dM  detHsdant  faore  to  demoastnrfiea  that  MX 
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yein  had  eUpied  before  the  trial.  He  has  not  done 
that.  All  we  know  hy  the  caae,  as  stated  for  this 
Court,  i^  that  the  caose  was  tried  in  Noremba  1850, 
whereas  it  onght  to  shew  the  date  of  the  eommenoe- 
ment  of  the  suit  [Jbbtis,  CJ.— The  judge  has 
fonnd  that  the  naitiea  met  in  1844.]  Yes ;  but  it  is 
not  shewn  at  what  period  of  the  year  they  had  that 
meeting.  It  was  ate  defendant's  doty  to  shew  at 
what  period  the  snit  commenced.  [Jebtis,  C.J. — 
This  is  not  a  plaint  on  an  aocoont  stated,  bnt  for 
goods  sold  and  deliTersd ;  the  onos,  therefore,  lies  on 

Jon  to  shew  when  the  soitcommenoed.  Cbesswell, 
. — As  the  case  stands  it  is  for  yon  to  shew  affimia- 
tiraly  that  somethinc  has  been  done  taking  the  case 
oat  of  the  Sistate  of  Limitations.]  With  submission 
that  is  not  so;  he  that  objects  to  tiie  judgment 
of  the  Court  below  has  to  shew  tluit.  The 
transactions  at  the  meeting  in  1844  amounted  to  a 
statement  of  accounts ;  and  as  sndi,  the  debt  being 
cut  down  from  a  larger  to  a  smaller  sum,  there  arises 
■  new  cause  of  action  for  the  lesser  amount,  a  new 
consideration  being  thus  created.  (AsMy  t.  Jamei, 
II M.  and  W. ;  Ohrkt  t.  Alexander,  8  Scott,  N.  R. 
165;  WortkhigiOHy.  OrlmUteh,  7,  Q.B.  484.)  It  is 
not  disputed  that  the  parties  came  to  an  arrange- 
ment in  1844.  This  bemg  so,  the  Court  will  assume 
that  the  date  when  the  suit  commenced  appeared  to 
the  County  Court  judge,  and  he  saw  that  it  was  such  as 
^A  not  give  force  to  the  statute  to  bar  the  debt. 
The  judice  having  had  the  means  before  him  of 
■•oerbriwng  when  the  account  was  stated  bc^een 
the  parties,  how  can  this  Court,  which  has  no  evi- 
dence when  the  suit  was  commenced,  say  that  he 
was  wrong,  in  point  of  law,  when  he  gave  judgment 
for  the  puuntiff  ?  This  Court  cannot  assume,  m  the 
absence  of  a  statement  as  to  when  the  arrangement 
was  made  between  the  parties,  that  the  date  was 
such  as  to  give  force  to  the  statute.  Under  these 
circumstances,  it  is  submitted  first,  that  the  appellants 
have  no  foew  ttimdi  before  the  Court ;  and  secondly, 
that  the  respondents  are  entitM  to  the  judgment 
of  the  Court,  on  the  groond  that  the  admisrion  made 
by  the  defendant  was  within  six  years  of  the  com- 
mencement of  tills  action,  it  being  the  doty  of  the 
appellants  to  supply  the  Court  witii  information  as 
t*  dates.  But  if  the  Court  should  think  otherwise, 
this  date  being  nnoertain,  owing  to  non-mention  of 
it,  the  Court  will  not  aasome  it  was  such  as  to  give 
tBed  to  the  statute,  particularly  aa  the  judge  ot  the 
County  Court  had  tiw  means  of  ascertaining  the 
dates,  and  he  ruled  that  the  Statute  of  Limitations 
did  not  bar  the  daim. 

Vdall,  in  reply,  r«bned  to  Smithy.  Page,  15  H. 
&W.  683. 

Jebvis,  C.  J.— As  the  Court,  according  to  the 
•tatnte,  must  not  now  give  judgment  in  Term,  let 
the  case  stand  for  judj^entin  Saturday. 
JUIKUfSNT. 

Saturday,  June  21.— -Mavlb,  J.  now  delivered 
jadcment. — ^This  case  came  befne  the  Court  on  an  ap- 
peal from  a  decision  of  the  judge  of  the  County  Court 
in  Dorsetshire,  upon  a  case  which  was  tried  by  him 
widiout  a  jury,  and  be  has  stated  a  special  case, 
giving  judgment  for  the  plaintiff.  The  special  case, 
aa  stated,  shews  that  the  debt  in  respect  of  which 
tiie  action  was  brought,  was  proved  or  admitted,  and 
that  the  defendant  pleaded  the  Statute  of  Limita- 
tions ;  and  the  questkm  argued  before  us  was,  whe- 
ther the  tacts  stated  in  the  special  case  take  the  case 
out  of  the  Statute  of  Limitations.  The  judge  who 
tried  the  cause  thon^t  that  they  did,  and  accordingly 
gave  judgment  for  the  plaintiff.  A  difficulty  has 
also  arisen,  which  was  argued  by  the  learned  coun- 
sel, whether  an  appeal  Uea  at  all  on  a  case  in  a 
County  Court,  where  the  parties  did  not  either  of 
them  require  a  jury,  but  left  it  to  the  jn§n  to  decide 
both  the  law  and  the  facts  of  the  case.  Thisdepende 
OD  the  14th  and  I&th  sections  of  the  last  County 
Court  Act.  13  &  U  Tict.  c.  61,  which  provides, 
"  That  if  dther  party,  in  any  cause  of  the  amount  to 
which  jurisdiction  is  given  to  the  Count?  Court  by 
this  Act,  shall  be  dissatisfied  with  the  determination 
or  direction  of  the  said  Court  in  point  of  law,  or 
apon  the  admission  or  rtjection  of  any  evidence, 
nch  party  may  appeal  from  the  same  to  any  of  the 
Bupenor  Courts  m  Common  Law  at  Westminster, 
two  or  more  of  the  puisne  judges  whereof  shall 
tit  out  of  term  as  a  court  of  appeal  for  that 
purpose."  The  question  tiien  is,  what  is  compre- 
lunded  witiiin  the  terms  "shall  be  dissatisfied  witii 
the  determination  or  direction  of  the  said  Court  in 
pointoflaw?"  as  the  present  case  does  not  arise  on 
ue  uiproper  admission  or  ntjection  of  evideuoe. 
The  natural  application  of  the  words  would  dearly 
mean  diasatis&ction  with  the  determination  of  the 
Court  in  point  of  law,  when  the  Court  had  nothing 
but  a  question  of  law  to  determine,  such  as  is  the 
case  on  a  special  demurrer,  or  any  similar  proceeding, 
consistent  witii  the  practice  of  tiie  Court,  which 
may  be  adopted,  and  where  the  judge  dedded  a 
iMtter  of  law,  and  either  party  was  dissatisfied  with 
hiadedsion;  as  if,  for  instance,  the  defendapt  ad- 
mitted the  cause  of  action,  but  set  up  as  a  defence 
that  the  cause  of  action  did  not  arise  within  three 
years,  and  that  the  pUdntiff  suooesaiully  contended 
that  was  no  defanee.    That  would  be  a  detvmina- 


tion  in  point  of  law.  So,  also,  when  the  judge 
directs  ue  jury  on  a  point  of  law,  and  either  party 
is  dissatisfied  with  hu  direction,  an  appeal  is  given 
to  the  Court  above.  Bnt  where  the  parties  do  not 
choose  to  sepante  law  and  facts,  bnt  leave  the  judge 
who  triee  the  cause  to  determine  both,  it  may  be 
verjr  much  doubted  whether  the  parties  do  not,  by 
taking  that  course,  except  themselves  from  the  words 
of  the  enactment,  und  its  spirit  also,  and  place  the 
judge  in  the  position  of  an  arbitrator,  whose  award 
18  final.  It  may  be  said  that  this  would  be  an 
absurd  construction  to  say  that  the  statute  in  such  a 
case  gives  no  appeal,  but  I  do  not  think  that  is  so, 
by  any  means,  as  parties  very  often  find  it  convenient 
to  take  that  course,  which  dearly  exdudes  such  an 
appeal.  So  it  may  be  passible  that  there  may  be  a 
lue  drawn  which  will  not  exdude  everv  possible 
c4Be  firom  appeal  in  which  the  judge  of  the  Counte 
Court  has  tried  the  cause  without  a  jury,  but  which 
does  exclude  some  cases  of  the  same  description. 
After  a  very  attentive  consideration  of  this  case  we 
are  of  opimon  that  the  judge  of  the  County  Court 
has  come  to  a  vrrong  condusion.  If  we  are  wrong  in 
thus  giving  judgment  for  the  defendant,  it  is  some 
satiafiuition  to  know  that  our  judgment  may  be  re- 
viewed, on  error,  or  by  action  brought ;  but  as  we 
entertain  an  opinion  in  favour  of  the  appellants  in 
point  of  law,  our  judgment  must  be  for  them.  I 
may  observe  that  this  is  a  very  peculiar  court.  The 
Act  of  Parliament  by  which  it  is  constituted  says, 
"  Two  or  more  of  the  puisne  judges  of  one  of  the 
Superior  Courts  shall  sit  out  of  Term  as  a  Court  of 
Appeal,"  and  the  Court  is  to  determine  the  appeal  as 
it  thinks  fit,  and  may  order  judgment  to  be  entered  for 
either  party  as  the  case  may  be,  and  may  make  sudi 
order  as  to  costs  as  they  think  proper,  and  such 
order  shall  be  finaL  The  chief  justices  are  alto- 
f^ther  excluded,  and  the  Court  is  incapable  of  sitting 
in  Term  time.  The  thing  that  comes  nearest  to 
this  Court  is  the  power  given  to  two  or  more  judges 
to  review  the  dedsions  of  the  Commissioneis  of 
Taxes,  in  which  cases,  instead  of  giving  a  judgment 
at  length,  it  is  customary  simply  to  state  thi^  the 
judges  are  of  opinion  that  the  decision  of  the  judges 
below  are  right  or  wrong,  as  the  case  may  be.  The 
Legislature  seem  to  have  very  guardedly  framed  the 
Act  so  as  to  prevent  these  courts  deriving  the  ad- 
vantage  which  they  otherwise  would  receive  from 
the  h^her  order  of  judges,  namdy  the  Chief  Justices ; 
but  the  custom  has  for  centuries  prevailed  when  the 
judges  have  deliberated  upon  any  case  of  suffident 
importance  as  to  require  a  grave  decision,  that  they 
have  given  thdr  reasons  for  the  opinions  they  enter- 
tain, although  the  actualjudgment  of  the  Court  may 
consist  of  only  a  few  fonul  words.  But  as  the 
Legislature  have  so  enacted,  the  Court  will  abstain 
from  giving  any  reasons  at  all  for  their  judgment ; 
and  I  have  only  stated  the  reasons  I  have  expressed 
for  the  purpose  of  shewing  the  doubt  which  existed 
in  our  minds  as  to  our  havmg  any  jurisdiction  at  all, 
though  we  have  assumed  that  we  have.  The  learned 
puisnes  think  with  me  that  the  judgment  below  was 
wrong,  and  we  order  judgment  to  be  entered  for 
the  d^endant;  and  we  make  an  order  for  the  costs 
of  the  appeal.  

oovmx  or  Bxoaaqvam. 

Beported  by  Famiaicx  Biilst  sad  C.  J.  B.  Haaisur, 
Biqis.  Barriiten-at-Law. 

Saturday,  Jum  14. 
Pabuoi  v.  Tbb  Bbistol  and  Bxbtbb  Railwat 

COMPANT. 

Monty  had  and  received— Received  by  agent  for 

theprineipat. 
This  was  an  action  for  money  had  and  received, 
brought  by  the  plaintiff,  who  was  a  carrier,  to  recover 
an  amount  which  he  alleged  had  been  charged  him 
by  the  defendants  as  excess  for  the  carriage  of  cer- 
tain goods  from  Paddington  to  Taunton.  A  verdict 
was  found  for  the  plaintiff,  before  Parke,  B.  at  West- 
minster, for  91.  Os.  4d.  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit. 

Kinglake,  Seijt  now  moved  accordingly,  and 
contended,  first,  that  an  action  for  money  had  and 
reodved  would  not  lie  under  the  particular  circum- 
stances:  and,  secondly,  that  the  defendants  were  only 
agents  for  the  Great  Western  Railway  Company  as 
to  part  of  the  money ;  and  as  to  this  part,  therefore, 
this  action  will  not  lie  {Banf/brd  v.  Shutthworth, 
11  A.  &  E.  926.  Cur.  adv.  vull. 

JUDSltBHT. 

TVtesdoy,  June  17.— Pollock,  C.B.— In  this  ease 
there  was  a  verdict  recovered  for  9/.  Os.  4d.  and  my 
brother  Kinglake  moved  for  a  rule  to  enter  a  non- 
suit. Upon  points  in  the  case  reserved  by  my  bro- 
ther Parke,  we  are  of  opinion  that  there  ought  to  be 
no  rule.  The  case  of  jithmole  v.  Wainwright,  in 
the  2nd  Q.  B.  reports,  page  837,  is  a  decisive  autho- 
rity, that immediatdy  governs  the  case  before  us; 
and  we  think,  therefore,  that  if  any  question  is  to  be 
made  of  the  doctrine  laid  down  in  that  case,  it  ought 
to  be  by  an  appeal  to  the  Court  of  Error,  and  pro- 
bably that  would  ha  for  something  more  than 
9l.ik.4i.   TUsiaiiotacMa  thatwooM  very  pro- 


bablylead  to  an  appeal  to  a  Court  of  Biror,  the 
amount  bdng  so  sinall ;  but  I  entirely  concur  with 
the  rest  of  toe  Court  in  refusing  the  rule  upon  this 
authority.  I  must  express  the  opinion  which,  if  I 
were  in  a  Court  of  Error,  I  should  more  fredy  and 
at  large  express.  I  cannot  hdp  now  saying  tiiat 
though  I  feel  here  bound  by  the  case  of  Aihmok  v. 
Wainwright,  and,  in  concurrence  with  the  test  of 
the  Court,  join  in  refusing  the  sole,  yet  I  regret 
it:  it  seems  to  me  to  break  in  upon  oae 
broad  intelligent  prindple,  namely,  that  tiie 
action  for  money  had  and  recdved  must  be 
broiwht  for  a  definite,  dear,  and  certain  sum,  aal 
not  ror  some  unknown  sum  that  is  to  depraul  upon 
tiie  verdict  of  the  jury,  who  are  to  dedde  whether 
the  defendant  has  reodved  the  money  or  not.  My 
brother  Parke  wishes  me  to  add  (but  I  thought  I  had 
already  distinctiy  stated  it)  that  the  doubt  bekmgs 
exdnsivety  to  my  own  mind,  snd  not  to  that  of  the 
rest  of  the  Court,  who  are  satisfied  with  tiie  judg- 
ment, and  altogetiier  agree  with  it  not  meidy  as  an 
autiiori^,  bnt  it  is  their  opinion  and  judgment ;  and 
I  think  It  ri|^t  to  state,  that  while  I  yidd  to  that 
authority,  1  not  only  am  not  convinced  by  it.  but  I 
think  tbe  broad  prindple  that  an  action  for  money 
bad  and  recdved  must  be  brought  for  a  clear  and 
definite  sum,  is  a  prindple  which  has  prevailed,  I 
believe,  for  many  years  in  Westminster  HaQ,  and 
whidi,  I  think,  is  worth  preserving.  There  was 
another  point  made  in  the  case,  whidi  was— thst 
part  of  the  money  vras  recdved,  not  as  principal,  but 
asagent;  but  the  case  of  jSaoiodcR  v.  Ooru,  reported 
in  1  Taunton,  358,  dearly  lays  down  that  an  action 
for  money  had  and  received  lies  to  recover  hade 
money  which  has  been  obtuned  through  compukioa, 
even  although  it  has  been  reodved  by  an  agent  who 
acted  for  the  prindpal :  that,  therefore,  disposes  of 
the  second  pout,  in  which  we  all  agree  without  any 
doubt,  and  we  all  fed  ontsdves  bound  by  the  case  I 
have  mentioned  in  the  Q.  B.  In  this  caae  there 
will,  therefore,  be  no  rule.  Rule  n/astd. 

Monday,  June  16. 

(Before  Mabtik,  B.  ntting  alone  to  hear  motions 

in  the  Exchequer  Chamber.) 

BoBNBTTv.  Phillips. 

Outlawry— Judgment  qf  waiver — Variance — 

Bevertal  tf  outlawry  by  writ  <(f  error. 

4/ter  judgment  i^waiver  againtt  a  woman  in  the 

writ  of  error  to  reverte  the  wmtr,  tkejmdg- 

ment  urae  called  a  judgment  of  outlawry  : 
Held,  that  thit  wat  a  material  variance. 

In  this  case  a  writ  of  error  had  been  sued  out  to 
reverse  a  judgment  of  waiver  against'a  woman.  The 
assignment  of  emns  statedthatattbetimeof  issu- 
ing the  esigi  facial  the  defsiidant  was  abroad. 

To  the  assignment  of  errors  there  was  a  pleaof 
mi/  tiel  record. 

The  judgment  roll  oontadned  the  ca.  la.  exigi 
fuciat,  alloeatur,  exigent,  and  judgment  of  waiver. 

HawHut,  for  the  defendant.  The  judgment  in 
this  case  was  a  judgment  of  waiver,  not  of  ontiawiy. 
There  is  no  such  record,  and  there  is  nothing  to 
identify  the  D.  A.  Burnett  mentioned  in  the  judg- 
ment with  Dorinda  Anne  Burnett  in  the  writ  of 
error.  There  is  no  averment  of  identity.  The 
original  ca.  $a.  is  agunst  D.  A.  Burnett ;  the  exijfi 
facial  and  the  return  are  the  same ;  and  so  also  is 
the  judgment  of  waiver;  and  in  the  writ  of  error 
for  the  first  time  the  name  of  Dorinda  Anne  Burnett 
is  used.  Then  judgment  of  outlawry  cannot  be 
entraed  against  a  woman.  The  judgment  of  waiver 
and  outlawry  are  distinct.  (He  referred  to  Tidd's 
Pract.  127, 131.)  The  same  distinction  is  mado  in 
mesne  process.  (2  Wm.  4,  c.  39,  as.  3.  6.  7;  Oot> 
lawry  against  a  Woman  in  Error,  Co.  litt.  122  f. 
128  i;  Com.  Dig.  tit.  "Utisgary.") 

/.  Oray,  contrlL  This  is  a  judgment  that  Ae 
woman  is  waived ;  the  only  question  is,  whether  it  is 
a  substantial  variance,  to  all  this  a  judgment  of  oat- 
lawry  in  the  writ  of  error.  They  are,  in  fed,  the 
same,  and  there  is  no  difference  but  in  the  nsme. 
The  case  referred  to  in  Com.  Dig.  is  Haiman  r. 
Cotton.  The  foundation  for  the  distinction  do 
longer  existe.  It  appears  in  the  writ  of  error,  that 
this  judgment  is  against  a  woman,  and  if  they  had 
desired  to  take  advantage  of  this  objection  tbey 
should  have  applied  to  quash  the  writ.  The  judg- 
ment is  suCScienUy  identified  by  the  writ  of  error, 
and  it  may  be  read  aa  a  judgment  of  waiver.  That 
case,  whidi  will  be  found,  2  Roll's  Abridgmraat,  804; 
Tit.  Utiagarie,  5,  is  as  follows :— "  Si  le  record  loit 
fue  un  feme  eil  ullage,  ces  eit  erroneout,  car  doU 
eitre  waive." 

Mabtin,  B. — I  always  regret  when  I  am  (breed  to 

S've  effect  to  an  objection,  which  dearly  arises  only 
am  an  error;  but  applying  the  law  to  this  matter  it 
seems  to  me  that  I  must  dedde  in  compliance  uiA 
the  rule  laid  down  in  the  case,  dted  from  Comyn'a 
Digest,  that  there  is  here  no  record  of  ontlawrr. 
That  case  shews  that  the  variance  here  pointed  o«t 
is  a  material  one.  If  this  judgment  had  been  « 
judgment  of  outlawry  it  would  be  bad  in  error;  thia 
Is  a  judgment  against  a  woman,  and  is  properiy  ess- 
tered  as  a  judgment  of  waiver,  and  can  only  b« 
revanedasamatterof  feet,  andlbave  no  rigK  by 
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■17  decision  to  depiire  her  of  the  benefit  of  BTening 
matter  of  fiut,  by  which  she  might  reverse  the  oat- 
iBwry.  The  waiver  is  legs],  but  the  isne  joined  is 
not  proved  by  the  production  of  this  record. 

Judgvutntfw  iht  drfendant. 

Monday,  Jtme  30. 

Lows  r.  Cabpkntsk. 

Preteriplion—2  If  3  Wm.  4.  c.  71. 

A  plea  qf  twmiy  or  forty  ytarf  uier  under  2^-3 

Wm.  4,  e.  71,  u.  2,  4.  it  not  tupported  by  prot^f 

vfuier  from  a  period  of  ^ty  yeart  b^ore  the 

commencement  of  the  action  aoien  to  mthin  two 

yeari  qfit. 
Semble,  per  Parte,  B.  that  there  it  no  good  title 

under  the  ttatule  unleti  uter  can  be  proved  at 

leatt  once  m  every  year. 

In  this  case  •  nue  had  been  obtdned,  calling  on 
the  defendant  to  shew  caose  why  the  verdict  entered 
for  him  should  not  be  set  aside,  and  a  verdict  en- 
tered for  the  plaintiff,  with  such  damages  as  the 
Coort  should  direct,  or  why  a  verdict  shoud  not  be 
entned  non  obttante  veredicto. 

This  was  an  action  of  trespass  guare  clautum 
firegit ;  the  defendant  pleaded  user  for  twenty  and 
forty  years  under  the  stat.  2  &  3  Wra.  4,  c.  71,  ss. 
2,  4.  The  action  was  brought  in  Nov.  1849,  and 
user  was  proved  from  1799  up  to  the  autumn  of 
1847,  but  there  were  two  years  during  which  there 
was  no  user. 

Whateley,  Q.C.  now  shewed  cause. — In  this  ease 
{he  road  was  only  occasionally  used  to  draw  timber 
and  to  talce  lime,  &c.  on  to  the  land;  the  user  was  of 
rare  occurrence,  and  it  was  only  necessary  to  prove 
that  the  defendant  had  used  the  right  whenever  he 
had  occasion ;  there  was  a  continual  enjoyment, 
though  no  user.  ( Ward  v.  Bobini,  15  M.  &  W. 
237.)  [Platt,  B.— What  do  you  say  to  the  6th  sec- 
tion ?  You  see  the  difficulty  is  this,  that  if  you  can 
prove  user  for  eighteen  years  and  non-user  for  two, 
that  would,  according  to  your  argument,  be  a 
proof  of  user  for  twenty  years?  Parkk  B. — 
Does  this  Act  apply  to  those  cases  where 
user  is  of  such  rare  occurrence,  that  two  years  or 
more  may  elapse  between  them  ?]  It  is  a  question 
for  the  jury  whether  there  is  an  enjoyment  for 
twentv  years  previous  to  the  interruption.  If  the 
case  o^  Parker  v.  MUchell,  11  A.  &  E.  788.  is  weU 
decided,  no  doubt  it  is  decisive,  but  it  was  much 
shaken  as  an  authority  by  Carr  v.  Fatter,  3  Q.  B. 
581.  That  case  is  strongly  in  the  defendant's 
favour,  and  cannot  be  reconciled  with  Parker  r. 
Mitchell.  Flight  v.  Thomat,  11  A.  &  E.  688;  Hull 
V.  Swift,  *  Bing.  N.  C.  381 ;  Jonet  v.  Price,  3  Bing. 
N.  C.  52,  were  also  dted. 

Oreacei,  Q.C.  in  support.  The  Court  can  only 
consider  the  time  coverea  by  the  plea.  Here  it  is 
not  proved  that  there  has  been  an  actual  enjoyment 
•I  of  right  for  the  fiiU  period  of  twenty  vears.  This  is 
s  claim  which  is  to  be  substantiated  aj  the  person 
setting  it  up.  The  statute  means  user,  it  deprives  a 
landowner  of  his  property,  but  on  certain  terms. 
Parker  v.  Mitchell  is  expressly  in  point,  except  that 
there  the  discontinuance  of  user  was  a  little  larger 
than  here  dted.  ( Wright  v.  WilHanu,  M.  &  W.  77 ; 
Onley  v.  Gardiner,  4  M.  &  W.  496;  Bichordi  v. 
JVy,  3  N.  &  P.  67 ;  BcAley  v.  Applegarth,  161.) 

Pabkb,  B. — I  am  of  opinion  that  in  this  case  the 
rale  must  be  made  absolute  to  enter  a  verdict  for 
the  pluntiff,  unless  the  defendant  elect  to  pn  costs 
and  amend  his  plea.  The  case  of  Parker  v.  iatehell 
ia  precisely  in  point ;  that  case  dedded  that  a  plea  of 
forty  or  twenty  years'  user  is  not  supported  by  proof 
of  user  from  a  period  of  fifty  years  before  the  com- 
mencement of  the  action  down  to  within  four  years 
of  it.  To  support  such  a  plea,  the  defendant  must 
be  in  the  habit  of  using.  It  must  be  an  actual, 
not  a  constructive  enjoyment,  dnrini  all  the  period ; 
sod  there  is  no  difficulty  in  recondUng  this  opinion 
with  the  decision  in  Carr  v.  Fotter,  for  upon  re- 
ferring to  that  case,  it  will  be  found  ^that  in  fact 
they  are  not  conflicting.  In  that  case  there  was 
a  good  beginning  and  a  good  ending,  and  it  was 
an  intermediate  space,  during  which  there  had 
been  a  non-user.  If  it  were  necessary  to  dedde 
the  point,  which  it  is  not,  I  own  my  opinion 
would  be  that  there  is  no  good  title  under  the  statute, 
unless  user  were  proved  at  least  once  in  every  year. 
I  still  remain  of  tne  same  opinion  with  regard  to  this 
■tstnte  as  expressed  by  me  in  Ward  v.  Robint,  and 
I  thinVthat,  according  to  that  Act,  at  least  some  act 
done  within  the  last  year  should  be  proved  in  order 
to  bring  the  case  within  it. 

Au>aB80»,  Platt,  and  Martin,  BB.  con- 
cnrred. 

Smle  abtotute  for  new  trial,  on  payment  of 
cottt,  drfendant  to  accept  any  notice  plain, 
tiff  can  give  him:  or  rule  abtotute  to 
enter  a  verdict  for  the  plaintiff,  with 
nominal  damaget,  unleit  the  defendant 
acceded  in  a  fortnight. 

BUsnrEss  of  thb  week. 

8aturd(a/,  June  28. 

Tonaa,  Bxor.  v.  Siuiaa. — This  wu  a  rule  oalUni  oa 

the  defendant  to  shair  oaose  why  the  Terdict  foond  for 


him  on  the  Snd,  Srd,  and  7th  iMoei,  thonld  not  be  set 
uide  and  a  reniiot  returned  for  the  pleintitf,  with  1,S0M. 
d«magMi,  and  interest  at  42.  per  oent^  or  whjjodgment 
should  not  be  entered  for  the  plaintiir  Hen  ehtftmU  Mre- 
ditio,  or  why  a  new  trial  thonld  not  be  bad.  This  wme  an 
action  oa  two  promiraoir  note*.  Aw,  Seijt.  and  Bram- 
wU,  shewed  eanse.  WiU4$  in  support.  The  Cod«t  made 
the  rule  abaolnte  oa  eertaia  grounds,  and  took  time  to 
consider  their  judgment  on  the  remaining. 

Cur.  ait.  vM. 

Hass  e.  OABXAV.^Tried  at  Eln|aton  before  Lord  Camp- 
bell, O.J.  This  wia  a  mla  oaOing  on  the  plaintiir  to  shew 
cause  why  the  verdict  returned  lor  him  ihonld  not  be  set 
aside,  aad  a  new  trial  had,  or  why  the  verdict  returned  for 
the  plaintiff  should  not  be  set  aside,  and  entered  for  the 
defendant. 

BmU  aitaUit  to  ttUr  vrHetfor  Ott  dtfndmd 
ontlu7IJnif  JtM. 

Qamns  e.  Huxtszt.  SlaiuU  mrr. 

Davis  e.  Wunrs.  Pottpoiud  hy  eomtnt. 

Boa  «.  TBI  BiaxxniAS  Bailwat  Camurr. 

Fettponad  bjl  eoiueiU. 

LssAoaur  v.  Ouon.  JuigwuhU. 

Oian  V.  Ku-niav— The  Court  graotad  laave  to  amead, 
by  adding  the  names  of  several  plaintilft  to  Oie  record,  to 
save  the  Statnte  of  limitations,  on  Oie  following  terms  :— 
1 .  That  the  plaintin  should  not  plead  the'Statote  of  Limit- 
ations to  a  cross  action :  and,  1.  That  defendant  should  be 
at  liber^  to  withtew  defeaoe  within  ten  day*,  and  have 
111*  eoete  paid. 

Tuaaaa  e.  WianaaoTHAX.  BeUUd. 

PooLB  ».  WAanaii.  Sid*  r^flutd. 

Abboro.  Bacov. — Tried  at  77orwioh  before  Jerris,  C.J. 
This  was  a  rale  csUinff  npon  the  defendants  to  shew  caose 
Why  iho  TOTiVict  fnuna  rorthemsbouM  not  be  f't  asiiio  and 
a  now  triiil  had,  or  whva  verdict  nhoulii  not  he  t-ntered  for 
the  plainttflf  hob  ohnlanle  veredicto.  This  waa  an  action  of 
libel  br  the  plaint  ifT,  an  ex-auperintendent  of  police,  against 
the  proprietor  of  the  Norfolk  Mereurif.  Ttio  libel  charged 
that  the  plaintiff  had  stolenabottle  of  pickles,  some  cigars, 
and  other  articles  ;  and  the  defendant  lifld  pleaded  a  justi- 
fication, alleging  that  the  plaintiff  had  stolen  a  bottle  of 
tapers,  s  cigar,  a  brnsh,  and  a  packet  of  rottenstone. 
At  the  trial  the  jnry  found  a  verdict  for  the  defendant, 
but  at  the  same  time  thought  that  the  plea  of  justiUcatioii 
had  only  been  proved  as  to  the  bottle  of  capers,  and  under 
the  direction  of  the  Judge  they  found  one  farthing 
damages  for  the  plaintiff,  in  case  tltii  C'urt  >hould  thiiilt 
that  that  plea  was  not  proved.  I'renderqoMt,  Q.C.  auj 
Saymimd  atiewed  oansa.  The  Corar  said  that  the  pica  of 
jnstifioationpnt  npon  the  reoordwst  clearly  not  proved, 
and  made  the  rnle  afaeolate  to  enter  the  verdict  for  the 
plidntiff,  with  one  farthing  damages.  SuU  abtolni*^ 

Oxirsixs  r.  Wiluavboic  and  Axoma.     Fartktard. 

Xonday,  Junt  30. 
Habt  e.  BAXxn>Ai.i. 

BnU  a/uolKte  to  nUr  uriiet  far  fkt  dtfndamt— 
Jnigmmt. 
BuaxasTxa  e.  Noaixs. 

BuU  akMUtttfor  mw  trial— Jtm^meiU. 
Jons  e.  Dlvis.  BuU  duekargtd—Jti^menl. 

Posna  V.  Dnasa. 

XuU  lo  nter  judgment  non  obstante  veredicto 
dueharyed,     StUe  abtolutt  for  a   new  trial — 
Judgment. 
Oaasias  v.  Wiluaksov  and  Aworan. 

SmU  ttttolnt*for  ntm  trial, 
WiLLXAVS  V.  Faicx.  XnU  diaekarged, 

Lowa  e.  CAamma. 

BmU  aboolmU  for  a  new  trial  on  pmfmeni  of  eotit, 
d^ondamt  tueepHmg  ang  noHet  plaint^  OOM  gtxo  ; 
or  ruU  abtolmU,  with  iiommmu  dosK^cf,  nnlou 
d^frndamt  amend  in  a  fortnight. 
Doi  dtffn.  Dixia  V.  Davixs.  Stand*  oner. 

Dox  dem.  Davixs  e.  Thoxas.  Bvlo  dieckarged. 

LAJfBXBT  e.  Stxihab.  Bute  abtoUttefor  nonnU. 

Wrttx  e.  Till.  Bute  abeoluU  on  payment  ^  eotU. 

YxaxT  and  Othxbs  v.  Baowir.  Standi  ooer, 

Ltblxt  v.  Clabkb.  Stands  over. 

Fbicb  e.  Woodcock. 

Bute  abtotute  far  a  nejB  trial ;  eoete  to  abide  ike 
event. 

MlDDLBMAS  V.  HoOKBB. 

Bute abeolute  for  anew  trial;  eoete  to  <Aide  tks 
•vent. 

XVmtojr,  JuJf  1. 
Laxokb  v.  Ellis.  Btmct  out, 

Jbaxbs  o,  Whitb. 

Jadament. — Bute  abtolmte  to  enter  a  verdict  for  tke 
p£uii<iC4».  14s. 
Stocxtob  ABDUABLnroioB  Bailwat  CoxTAirr  e.  Fox. 

Bute  dieckarged. 
KiBX  V.  Umrnr. 

Judgment  for  plaint^  ae  to  Jtrel  Areadt,  and  for 
d^er.diuti  ae  to  tke  teeond  breaek. 
LiZVBV  V.  SWABSBA  DoCE  COKPAirT. 

Jiulgwuntfhr  tke  plaini\^. 
Asooci «.  Woon. 

Jnt^ment.—BuU  to  arreet  judgment  dieckarged. 


COURT  OF  COBiMON  BENCH. 

Reported  by  W.  J.  Ubtcalvb,  Esq.  of  the  Inner  Temple, 
Barrister-at-Law. 

Thunday,  June  5. 

(Before  Wiohtman,  J.) 

Jacobs,  tpu  tarn,  v.  Brykr  and  Otheks. 

Ditorderly  houte—Keepet^Mutic  and  dancing— 

25  Geo.  2,  c.  Z&—Penaltiet— Verdict. 
A  home  wat  kept  for  public  mutic  and  dancing 
without  a  licente,  contrary  to  25  Geo.  2,  e.  36, 
t.  2.  A.  appeared  publicly  at  the  tole proprietor  t 

B.  wat  the  tuperintendent  qf  the  decoration*  i 

C.  the  mutical  director  t  and  D.  and  E.  tuperin- 
tended  other  departmenlti 

Held,  thatB.  C.  D,  and  B.  were  not  liable  to  the 
penaltie*  impoted  by  that  teetion,  unleii,  betidet 


tueh  tuperintendenee  iff  the  different    deptrt- 

mentt,  they  or  any  of  them  appeared,  acted,  or 

behaved  at  matter,  or  at  theperton  having  the 

care  or  management  of  the  houte. 
Qnare,  Whether,  in  a  joint  action  agidntt  four  far 

penaltiet,  an  aequitUU  qf  one  it  an  oequiftM  qf 

allf 
Qosere,  Whether,  in  a  Joint  action  againtlfour  fir 

four  penaltiet  incurred  on  the  tame  day  under 

tec.  2,  the  plaintiff  o,  '"  "V  event,  recover 

more  than  one  penalty  t 

This  was  a  qm  lam  action  against  Bryer,  BignoMs 
Laurent,  sen.  and  Laurent,  jim.  for  four  penal> 
ties  of  100/.  eadi,  incurred  by  the  defendants  in 
keeping  open  the  house  called  "  The  Argyle  Rooms," 
on  uie  5th  June,  1850,  for  public  music  and  dandng; 
without  a  license,  under  25  Geo.  2.    Sec.  2  of  that 
Act  provides,  that  "any  house,  room,  garden,  or 
other  pUce,  kept  for  public  dandng,  music,  or  otlicr 
public  entertainment  of  the  like  kind,  in  the  dtieiof 
London  and  Westminster,  or  within  twenty  milea  of 
thereof,  without  a  license  had  for  that  purpoee 
from  the  last  preceding  Michaelmas  Quarter  Sea-' 
sions  of  the  Peace,  &e.  shall  be  deemed  a  (fia- 
orderiy   house   or   place,    &c.    and   every  person 
keeping   such    house,    room,    garden,    or    otter' 
place    without   such    license    as   aforesaid,   shall' 
forfnt  the  sum  of  one  hundred  poimds  to  such, 
person  as  will  sue  for  the  same."     Section  8  is  aa' 
follows,  "  And  whereas  by  reason  of  the  many  subtle 
and  crafty  contrivances  of  persons  keeping  bawdy^ 
houses,  gaming  houses,  or  other  disorderly  honsei, 
it  is  difficult  to  prove  who  is.  the  real  offender  oc. 
keeper   thereof,  by  which  means  many  notorious 
offenders  have  escaped  punishment,  be  it  enacted,  bv. 
the  anttority  aforesaid,  that  any  person  who  uau 
at  any  time  hereafter  appear,  act,  or  behave  him  or 
herself  as  master  or  mistress,  or  as  the   penon 
having  the  care,  government,  or  management  of  any 
bawdy  house,  gaming  hooie,  or  other  disoideriy 
house,  shall  be  aeemea  and  taken  to  be  the  keeper 
thereof,  and  shall  be  liable  to  be  prosecuted  and 
punished  as  such,  notwithstanding  ue  or  she  shall 
not  in  bet  be  the  real  owner  or  keeper  thereof." 

It  was  proved,  and  not  disputed  by  the  defen- 
dants, that  there  was  at  the  time  stated  in  tbededa- 
lation  public  music  and  danrinp  at  the  Aigyla 
Rooms ;  it  was  also  proved  that  in  October,  1849, 
an  appUcation  had  been  made  to  the  Quarter  Sea-, 
sions  for  a  license  under  the  Act,  and  that  the  license' 
was  refused,  but  that  in  October,  1850,  a 
license  was  granted,  and  therefore,  that  during 
the  time  laid  in  the  declaration  the  rooms  were  so 
opened  and  used  without  a  license.  From  a  placard 
put  in  by  the  plaintiff  it  appeared  that  a  person  of. 
the  name  of  Christopher  Brown  was  publicly  adver- 
tised as  the  sole  lessee :  that  Bryer  superintended 
the  deoorations;  that  Laurent,  jun.  was  the  con- 
ductor of  the  musical  department,  and  that  the 
other  defendants  superintended  other  departments. . 
Each  defendant  in  his  department  ordereo  for  it  the 
necessary  men  and  materials— but  the  orders  were 
given  on  behalf  of  Brown.     Each  defendant  waa 

Ereaent  at  the  performance*,  acting  as  manager  in 
is  own  departanent,  aad  Brown  wu  also  alwan 
present  superintending.  The  defendants  took  benenta 
at  the  rooms. 

The  Attorney-General,  in  addressing  the  jurjr  for 
the  defendants,  contended  that  they  were  not  liable, 
to  this  action.  The  penalty 'was  imposed  by  the 
statute  upon  persons  keeping  the  bouse ;  and  peiaons 
who  acted,  or  appeared  aa  the  master,  or  as  having 
the  care  or  management  of  the  house,  were  to  be 
deemed  the  keepers ;  but  only  in  the  event  of  there 
being  no  ostensible  keeper.  The  redtal  in  sec  8. 
gave  the  reason  for  the  enactment,  namely,  the  diffi- 
culty of  proving  who  was  the  real  owner;  and  the 
meaning  of  the  section  was,  that,  in  the  event  of  such 
difficulty,  any  person  acting  as  the  owner  or  manager 
should  be  (leemed  the  keeper.  But,  in  this  case, 
there  was  an  ostensible  keeper;  be  was  not  con- 
cealed, but  was  publidy  put  forward  and  adver- 
tised as  the  lessee  and  manager :  he  was  constantly 
acting  in  that  capadty.  Nor  waa  there  any  difficulty 
in  proving  it,  for  it  had  been  easily  and  condusively 
proved  by  the  plaintiff.  On  the  contrary,  each  ot 
the  defendants  acted  merely  in  bis  own  department ; 
when  they  ordered  men  or  materials,  it  was  in  the 
name  and  on  behalf  of  the  proprietor,  Christopher 
Brown.  Surely  they  incurred  no  liability,  either  a* 
owner  or  apparent  owner.  Take  the  opera— could 
it  be  said  that  the  leader  of  the  orchestra,  the  stage- 
manager,  or  the  scene-painter  were  any  of  them  the 
keepers  of  the  house,  when  Mr.  Lumley  was  pub- 
licly known  as  the  sole  lessee.  Again,  the  de- 
fendants' took  benefits  at  the  rooms,  which  shewed 
that  they  were  not  entitled  to  share  the  profits  ot 
the  proprietorship.  Christopher  Brown  waa  alone 
liable,  and  he  was  not  a  defendant. 

WioHTMAN,  J.  to  the  jury. — The  first  question 
is,  were  these  rooms  kept  open  for  public  music  and 
dandng  without  a  license.  It  is  not  denied  that  they 
were;  and  you  will  probably  find  that  in  the  affirma- 
tive. Inthenextpltce— are  these  defendants  liable? 
That  is,— did  they,  or  any  of  them,  appear,  act,  or 
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bdutre  u  the  masten,  or  ai  penona  luving  the 
<9n  or  niana(einent  ol  the  rooma  ?  If  go,  they  are 
UaUe.  The  defisiidanti  no  doabt  took  part  in  the 
ooadnct  of  Hie  eatabfiihment,  but  did  tLey  act  aa 
maaten  or  ownen?  On  the  placard  prodaeed  by 
the  plaintiff.  Brown  is  pnbHdy  pot  foiirard  ai  the 
aol*  leiaee;  Brreriideacribedaathedaeomtor;  Lao- 
ttat,  joD.  ai  the  mnsical  director.  No  doubt  each 
maj  oaTe  hii  separate  department,  and  all  may  share 
in  the  praprietoii4>ip;  bnt,  on  the  other  hand,  one 
XMy  be  the  aole  proprietor,  and  the  other  may  hare 
tte  eve  of  seponte  departments  under  him.  Yon 
•M  to  be  satisfied  that  tite  defisndanta  appeared, 
not  only  as  matofen  of  their  respeetire  depart- 
jnanti,  bat  as  masters  or  maoageta  of  the  boose. 
It  Is  for  the  plaintiff  to  make  out  this  to  your 
Mttsfcctinn  ;  whereas  die  e«idenoa  prodnoed  by 
Urn  seems  rather  to  lead  to  tiie  inference  that  Brown 
was  sole  manager  or  owner  of  the  whde,  and  that 
He  defendants  were  sob-managers  of  departments. 
IT  Ton  dioold  think  sok  yoa  wiB  find  a  Terdict  for  the 
dilesdaati. 

A  bill  of  azeeptiona  (o  this  ruling  was  tendered  by 
iMlk  for  the  defendants,  on  &e  gronnd  Oat  if  one 
iMmdaot  obtained  a  yerdict  the  Ter£et  must  be 
CBtered  generally  for  Ota  defendants ;  and.  secondly, 
that  In  any  erent  only  one  penalty  of  ICKU.  could  be 


yfioBTUAit,  J.— TTiey  are  pointa  well  deserring 

VtrJBetfor  ike  drfnianU. 
M.  Chmmhtn,  Q.C.  Htaion,  and  Charwoet,  for 
ttfl  plaintiff, 
The  Altormtf-Oaural,  lauk,  and  Pony,  for  the 


FHday,  Jmh*6. 

(Before  WiaoTUAX,  J.) 

Abmstbok*  «.  PABKBraOW. 

JSteSouf  mmd  ^t—Vnffi  »mimg*~itttiuy  Jkai 

A.  wn  a  dattr,  B.  kit  v)\ft,  mho  Hmd  wUi  Um, 

Mapartmimt»,aitdreeti»edt»»  meaty.    Having 

•avert  moaM  ^  <o  Mag,  $ka,  witkotU  A.'$  Aimii?. 

Itdge,  bought  thartt  in  a  tuiUiag  laeiety  ;  the 

tftmein-dt  told  out  tit  skarti  and  gave  the  pro- 

eeedr  to  C.  : 
BM,  that  A.  might  recover  each  proettit  from 

tS.inaa  aetioafor  momty  had  ana  received. 

"Dm  action  wu  in  attumpeit  for  360/.  money  bad 
•■d  leoeiTed  to  the  plaintiff's  use,  and  on  an  ac- 
vBuii  srared. 

It  appeared  from  the  eridenee  that  the  plaintiff 
flMlTied  the  mother  of  the  defendant ;  that  the 
ri^tiff  carried  on  the  business  of  a  biscuit  baker  j 
tkat  his  wife,  who  lived  in  the  same  koue  with  him, 
took  lodgers  and  boarders,  received  the  profits,  and 
tkaeb^  aoeomnlated  a  large  sam  of  money ;  that 
the,  without  her  husband's  knowledge,  invested  this 
•am  in  snbseribiog  to  a  building  society  t  tiiat  same 
yens  sAarwanls  she  sold  oat  her  shares  in  the 
•odetr  for  38W.  and  that  ske  gave  this  sum  to  Ota 
Afwmfcnt.  Upon  this  eamiw  to  the  knowledge  of 
tta  plaintiff,  be  appfisd  to  the  defeadairt  tot  the 
BKmey;  it  was  refosed,  and  coosequentiy  the  present 
•otion  was  broochL 

Bm^frrg,  Q.C.  for  the  defendant— That  as  the 
BeswT  was  the  prodoce  of  the  wife's  separate  bnsi> 
Bsaa,  It  must  be  treated  as  hn  separata  estate,  and 
thatsbe  bad  properly  a  power  of  diapoeal  over  it. 

WieimiAH,  J.— I  hava  no  doubt  whatever  that 
a*  wawy  belonged  to  Ike  plafatiff:  the  wife  lived 
witt  lum,  and  merely  BSWileil  hhn  in  liis  business ; 
^Me  he  attended  to  one  bnmdt.siia  attended  to  an- 
oterbnnch  of  it ;  she  had  no  right  to  dispose  of 
tk«  nonev  so  scoured,  and  eoold  confer  no  title  on 
Oedefendant  The  plaintiff  is  enticed  to  recover. 
Veriietjor  the  pUxatif. 

Mmomlm,  Q.C.  and  Additoa,  far  the  pbintiff. 

Bmatfiey,  Q.C.  for  the  defendant. 


■sportsdby  Dr.  WABMxova,  of  Doetan*  OoaoDoas. 

Jan.  9and\0.aadApHl17. 

The  "SAUVKh." 

Salvage— Agreement— T\ao  teti  t^tateort. 

IVe  agnimeKU  were  made  with  one  tet  qftalvort, 
the  eoadiliom  iff  wMeh,  owing  to  eircmnttoHcee, 
litg  eould  not  eowmlete.  A  teeond  tet  qfialvort 
i^ved  a  portion  <f  the  propertp;  tat  qfter  the 
ageatt  far  the  ownen  had  given  a  notice  that  no 
Jtrtherattittaneewatreqmred.  Theaetionwat 
mot  eommtaeed  hy  the  tecoad  latvort  aaHl  Mag, 
18S0,  although  the  lervlee  wat  rtadered  in  Dec. 
1849  * 

HM,ihat  thefint  sef  <^  tahon  were  eatUted  lo 
remmneration  ,•  that  the  agtntt^  the  ownert  had 
a  right  to  refiite  the  atiiitaaee  (^aUpertoat: 
that  two  df  the  teeond  tet  of  mStore  who  had 
aottee  qf  tueh  r^futal  were  aot  eatHled  to  be 
treated  at  taeh,  owing  to  the  detag  ia  tattitutiag 
the  proeetdingt.    Oalg  l«H.  given  by  wag  of 


coett  to  the  teeond  talvort  on  aeeount  of  their 
delay. 

This  was  a  case  of  salvage.  The  fects,  which  are 
of  a  complicated  character,  appear  suSkaeotly  in  the 
jadgment. 

Sir  /.  Dodion,  Haggard,  Jtnaer,  and  Harding, 
for  the  two  sets  of  salvors. 
Bayford  and  R.  Phillimore  for  the  owners. 
Dr.  Ldshinoton. — In  order  to  obtain  a  dear 
view   of    the   question    arising   in   this  case,    it 
win   be    necessary  to    state    some    of    the   ad- 
mitted {sets  with  reference  to  the.  claims  for  sal- 
vage performed  by  two  sets  of  persons,  on  account 
of  dilferent  serrioes.    The  5cai«e{  was  a  brig  of 
about  203  tons  burthen,  and,  whilst  on  a  voyage 
from  CroDstadt  to  London,  laden  with  750  casks  of 
tallow  and  some  lathwood,  she,   on  the  28th  of 
November,  caught  the  ground   on   the    Hasboro' 
Sand.    She  beat  thereon  for  several  hoars,  and  Bsade 
six  fleet  of  water;  the  master,  in  consequence  thereof, 
ran  bsr  on  Horsey  Beach,  about  eight  o'doA  that 
same  momiog.    "The  first  persons  who  ofiered  to 
render  anv  assislanee  were  some  men  belonging  to 
Honey,  w°bo  allegethat  they  saw  this  vessd  aground 
on  the  outer  bMch ;    that  they  sent  for  the  ship 
■pparatns  from  PaUiog,  judging  from  the  heavy  sea 
that  they  could  not,  without  such  assistance,  com- 
municate with  the  ship.    The  coast-guard  came,  but 
was  UBshle  to  gain  a  communication,  on  which  the 
Horsey  men  lanndied  their  boat,  with  eight  hands, 
and,  as  they  say,  at  great  risk,  reached  the  ship,  and 
took   the    mastsr   and    seven   hands   out  of  her, 
the  rest  of  the  crew  having  quitted  before.    Tbey 
then  seeored  the   brig   to   the   shore,  and  those 
feels  are  not  denied.    Mr.  Butcher,  •  trail-known 
sMpawner  at  Yaraontii,  anivea  in  tbe  oourae  of  the 
day,fortfae  purpose  of  aetiBg  as  agent  for  the  diip 
and  cargo.  He  entcied  into  an  agreement  witti  these 
penoos,  and  to  that  agreement  I  aaast  now  refer : — 
"2Mi  Nov.  1M9;  it  is  this  day  notaaUy  agreed 
between  Mr.  Matthew  Butcher,  agent  ta  the  osmsis 
and  underwriters  of  the  brig  SwwW.  of  Sunder- 
land, and  John  Johnson,   William  Johnson,  and 
Benjamin  Bishop,  for  themselves  and  their  com- 
pany, that  they  will  immediately  proceed  on  board 
the  said  brig  Samuil,  now  lying  on  Horsey  beach, 
stow  her  sails,  and  prepare  for  getting  six  or  eight 
poape  down  the  hoM.  lay  out  anchors  that  may  oe 
reqnired,  and  find  sufficient  men  to  pump  her  oil  the 
beach,  and  if  requested,  to  get  out  twenty  or  thirty 
casks  of  tallow,  and  to  use  weir  utmost  exertions  to 
get  the  said  vessel  off  the  beach  and  into  Yarmoath 
narbonr.  the  said  Mattliew  Butcher  finding  steam- 
tug;  and  for  the  said  sei  vices  above-named,  the  said 
Johnson  and  Co.  to  receive  the  sum  of  250/.  on  the 
vessel  being  safety  moored  m  Yarmoath  harbour. 
Should  they  not  succeed  in  getting  into  Yarmouth 
harikour  this  agreement  to  stand  void ;  and  they  fur- 
thM-  undertake  to  bear  the  said  Matthew  Butcher 
haisslsas  againat  any  daim  that  may  be  made  by 
any  other  etass  of  boatmen  on  the  eoast."    There  is 
some  discrepancy  in  the  statement  of  the  salvors  and 
owners  aa  to  liow  this  agreement  was  put  an  end  to, 
the  owners  dleging  timt  the  salvors  abandoned  it 
becsnae  not  safidently  reanaerative;  the  salvors 
stating  tliat  they  gave  it  up  because  it  was  impos- 
sible to  carry  it  into  execution.    It  appears  to  me 
quite  snperfinous  to  attempt  to  solve  this  question, 
the  engagement  having  been  given  np  by  mutual 
consent,  the  reasons  for  so  doing  can  have  no  bear- 
ing oo  ibe  decision  ia  this  case;  mora  especially  as 
a  new  agreement  was  afterwards  entered  into.    It  is 
nnt,  however,  denied,  that  these  salvors  acted  under 
this  agreement  for  some  time,  certainly  during  the 
28th  of  November.    They  disdiarged  120  casks  of 
tallow,  they  worked  the  pumps,  tbey  laid  out  a 
chain  eaUe,  and  they  uaed  every  endeavour  to  get 
the  ship  afloat.    This  they  were  unable   to  eficct. 
On  the  29th,  Mr.  Soutter,  an  agent  sent  firom  Lon- 
don by  the  underwriters,  arrived.    The  Horsey  men 
were  in  the  course  of  tim  morning  joined  by  aoite 
men  from  Wiutottop,  and  a  fresh  agreement  was 
then  entered  into  to  the  following  e^ect: — "The 
undermentioned  boatmen,  for  themsdves  and  all 
others  connected  with   Hxm,   hereby  agree  with 
Samuel  Soutter  and  Matthew  Batcher  to  discharge 
the  cargo,  or  as  much  as  may  be  rrqaired,  and  con- 
vey the  said  cargo  to  Yarmonih  in  boats  without  loss 
of  time,  to  deliver  the  same  into  warehouse  or  on 
quay,  as  the  case  maj  be  —  the  said  cargo  now  on 
board  the  Samuel  lapng  on  shore  —  and  for  their 
services  are  to  be  paid  the  sum  of  12s.  per  cask ; 
such  casks  as  may  be  landed  upon  the  beach  the 


under  this  agreement;  they  lightened  the  vessd  ot 
mate  tallow,  which  tbey  sent  to  Yarmouth,  and  for 
the  freight  of  which  Uiey  have  been  paid  the  sum  of 
84/.    On  the  1st  December,  at  7  p.m.  tbeveanl, 
making  much  water,  was  got  off;  the^  kept  her 
afloat,  dropping  down  with  the  flood-tide,  till  the 
steam-tug  the  Etmeror  came  and  took  her  in  tow. 
She  then  proceeded  into  Yarmouth  Koads,  having 
on  boud  six  of  her  crew  and  tfalrty-nine  of  the 
salvon  woridng  at  the  pumps.    There  was  not  soC- 
cient  water  to  enable  the  vessd  to  |et  into  the  har- 
boor  that  night,  and  she  was  accordingly  brought  to 
anchor.    The  next  morning,  Dec.  2,  oie  pilot  agda 
came  out,  uid  expressed  bia  opinion  that  there  vnt 
not  sufficient  wata  to  admit  the  brig ;  llie  iiiaalai, 
however,  and  Mr.  Scatter  determined  to  make  tte 
attempt.    It  was  nnsuccessfbd ;  die  ship  was  uoalife 
to  cross  the  bar,   but  strudc  on  the  south  oida 
thereof,  outside  the  pier.  Tarious  attempts  were  mad* 
by  the  steam-tug,  by  tbe  salvors  and  others,  to  render 
assistance :  their  eSorts  were,  however,  ineffectnal.  sad 
the  vessel  drove  over  towards  the  north  pier,  and  there 
remained.  At  this  time,  but  the  particuur  hour  is  not 
stated  in  Mr.  Jenner's  act  (on  behalf  of  the  saivars), 
it  was  deemed  necessary  for  an  hands  to  quit  her ;  ana 
it  ii  alleged  by  the  salvors  that  they  left  a  part  of  thor 
men  on  t|ie  shore  to  watch  her.    In  the  course  Oi 
tbe  evening,  about  seven  or  eight  o'dodi,  at  tfaera- 
abouts,  she  began  to  break  up,  and  some  part  of  the 
cargo  floated  out  of  her.    The  Horsey  men  say  tkat 
tbey  all  assembled,  forty-six  in  nimiber,  aad  wcN 
wilUng  to  have  salved  the  cargo,  and  were  capahia 
of  so  doing,  but  that  they  were  prevented  by  tte 
second  set  of  persons  daimiog  salvage  in  this  ame. 
Ai  to  the  feet  that  the  cargo  was  salved  by  Oe 
second  sat,  there  is  no  dispute.    Now,  fbr  the  ■!•- 
sen^  assuming  that  the  eaigo  was  rightfully  saned 
by  the  Ywmonth  men,  the  first  question  is,  whether 
the  Horsey  and  Winterton  men   are    entided  to 
salvage;  and  if  yea,  how  ought  the  Court  to  estimat* 
the  ralue  of  the  property?    There  ts,  howevur,  a 
preliininary  consiaen^on.    Were  the  Horaey  and 
Winterton  men  acting  under  the  agreement  tt  dN 
30th  of  November,  or  were  they  not  ?    Was  Oa 
argument  at  an  end,  and  bow  ?    So  fer  as  I  recol- 
lect, these  are  questions  not  touched  upon  by  tte 
i^ieement  before  me,  but  which   I  must  decide 
upon.    This  second  sgreement  is  set  forth  bylh* 
owners  in  the  terms  I  have  read,  but  I  do  not  find 
that  they  Msert  it  to  be  a  subsisting  agreement,  or 
that  they  abuidon  it.    Tbe  prayer  is  simply  tiiat 
iustioe  may  be  done,  leaving  it  to  the  Court  to  find 
Its  way  as  best  it  may.    No  doubt  It  wss  a  valid  and 
subsisting  agreement  at  one  time,  and  acted  upon. 
Freight  \aa  been  paid,  as  per  agreement,  upon  oar- 
tain  parts  of  the  tallow  which  were  salved  at  aa 
early  period  of  this  transaction.    If  the  vessd  hnd 
been  got  into  tbe  port  of  Yarmouth,  the  amovtit  et 
salvue  was  to  have  been  decided  by  Messrs.  Soutter 
and  Butcher;  but  the  vessel  has  not  been  wt  into 
the  port  of  Yarmouth.     The  salvors  ascine  tks 
fault  to  the  agents  of  the  owners,  ft>r  attemtitint  t« 
take  the  ship  into  the  harbour  at  an  improper  ttna; 
they  say,  therefore,  that  they  dsim  salvage  «  IT 
she  had  actually  been  brought  into  port.    If  tUa 
argument  of  the  salvors  be  well  founded, — \t1itBf 
rely  upon  the  agreement, — they  must  go  to  Mesaa. 
Butcher  and  Soutter  to  assess  the  salva^,  aad  net 
to  this  Court.    They  cannot  say  that  tbe  asreemeai 
is  good  and  binding  upon  the  owners  ana  not  oai 
them.    Had  tbe  owners  insisted  upon  this  anee- 
raent,  I  should  have  had  no  choice  but  to  nava 
remitted  tbe  parties  to  their  own  tribanal ;  but  Aa 
fact  is,  all  these  questions  have  escaped  both  portiere 
or  bean  evaded  by  them.   The  salvors  rely  upon  tha 
agreement  in  part,  and  pray  tbe  Court  to  make  a 
decree  without  reference  to  it.    The  owners  aOega 
the  agreement,  and  neither  pisytiiat  it  may  be  so- 
forced  nOT  considered  vacated.    Whsterer  Jodgmaad 
the  Court  may  pronoance  must,  I  think,  neoeoaiily 
be  founded  upon  somewhat  vague  premises,  fbr  tb* 
proper  iseaee  do  not  to  me  appear  to  have  been  £s- 
tinctly  raiaed.    I  think  that  this  second  agiveinesii 
was  vacated  by  what  occurred  on  the  2nd  of  Deocn- 
her,  and  by  (bo  subsequent  acts  of  tbe  agents.    Tfaa 
agents  of  the  owners  or  underwriters  were.  I  tbiiA^ 
perfectly  justified  in  acting  upon  their  own  jodg- 
ment  in  attempting  to  take  this  ship  over  tbe  Iw, 
for  thev  had  to  compare  risk  against  risk,  and  it  vna 
thdr  du^  and  province  to  decide.    On  the  ottar 
band,  I  think  that  the  first  sdvors  should  not  ba 
pr^udiced  by  this  act  of  the  agents,  apecially  If 
done  against  their  wiU;  and  I  am  confinned  in  Aia 


boatmen  are  to  receive  the  difference,  after  deducting  !  opinion"  because  it  is  not  alleged  on  behalf  of  Uis 
the  land-conveyance  expenses  to  Yarmouth ;  and  '  owners  th^  the  agreement  is  now  binding  on  the 
further  agree  to  lose  no  opportunity  of  discharging  salvon.  The  conduct  of  the  agents  appears  to  ma 
cargo,  arid  getting  the  ship  off  and  into  Yarmouth ;  '  to  iiave  been  a  fact  unprovided  for  by  tbe  agreement; 
and,  should  they  succeed  in  conveying  the  Samuel  and  that  for  this  reason,  and  on  account  of  tbe  ooat- 
into  that  port,  to  leave  the  payment  for  such  ser-  '  duct  of  all  parties,  especially  the  conduct  of  the  anit, 
vices  to  Samud  Soutter  and  Matthew  Butcher.  '  I  must  consider  the  second  agreement  as  vacated  bv 
They  are  to  find  two  crabs  fer  crabbing  the  vessel  the  acts  of  the  agents  on  the  2nd  of  December.  I 
to  the  beach,  charging  five  guineas  each  for  use  of  am  well  aware,  looking  at  tha  pleadings  in  this  caaq. 
the  same.  This  sgreement  made  at  Horsey,  near  that  this  is  somewhat  a  rough  species  of  justice;  OBt 
to  where  the  Samuel,  Captain  James  Masson!  is  on  this  arises  partly  from  Ae  natare  of  salvage  ssrviee 
shore.— Not.  30, 1849."    These  salvors  set  to  vrork   and  hasty  agreements  made  on  such  oecasMoa.  fa 
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ridch  it  is  tnponiUe  to  Me  what  cueaiiMtaneM  iBBf 
riae, — and  pntlj  from  ihe  condnct  both  of  owners 
ad  lalvon  in  tlus  suit.  I  am  theiefore  of  opinion 
bat  the  lint  set  of  aaivon  are  entitled  to  aalrafe, — 
ot  for  baving  sahred'tfaa  ship  and  cargo,  for  that 
liey  did  not  do,  bnt  for  liainnK  oontriboted  towards 
lie  salvage  of  wtiat  wai  salmdl  The;  did  not  bring 
be  ship  and  cargo  into  a  plaoe  of  aafety — oertiinly 
mtt;  bat  ibej  renaed  her  from  inuoinent  danger, 
ad  brought  her  into  a  condition  whaicby  a  part  of 
he  property  was  salnd,  and  this  b^  moat  meritori- 
>as  services  on  their  part.  I  take  it  to  be  clear  be- 
Dnd  all  dispute  flist  the  sahrors  may  be  entitled  to 
award  pro  tanto  for  perframing  a  part  of  a  salvue 
Brvice,  though  others  may  complete  it,  as  in  the 
aae  of  persons  rendering  assiitanoe  to  a  ship  en  a 
sad,  snbseqnently  towed  ofT  by  a  steamer,  tiiough  a 
art  of  the  cargo  Diajr  be  loat.  I  thesefore  hold,  that 
leae  sdvots  are  entitled  to  salvage,  and  that  it  isiny 
a(7  to  fix  the  amomit.  The  valne  upon  which  I 
laU  proceed  is,  the  vafaie  of  the  property  srived, 
ithoot  any  reference  to  die  ehdms  of  the -second  set 
f  aalvon;  and  assuiain^  fbr  the  present  that  the 
•cood  set  are  snccessfol  m  maintaining  their  ciaims, 
BhonU,  theiefiare,  be  of  spinion  th^  the  Hocsey 
nd  Wiaterton  men  are  entitled  to  some  salvage. 
%e  amount  I  reserve,  and  that  amoont  most  de- 
and,  no  doubt,  on  tiie  qnestion,  whether  the  Yar- 
looth  menaie  entitled  to  salvage,  ar  whether,  onder 
tie  ciroamstaooas  ef  the  case,  tbeir  acts  ennie  to  the 
eneflt  of  the  first  salvors,  ^lis  brings  me  to  the 
oaoderation  of  the  cfadms  of  the  aeoond  set  of  sal- 
ors — the  Yarmonth  and  Oorleaten  men.  Their 
laims  are,  wifli  one  exception.  sU  of  the  same  cha- 
iotar,  naady,  tat  salvage  en  aoconnt  of  tallow  saved 
I  -irarions  localitias  after  the  breaking  ap  of  the  ship 
n  the  2iid  of  Deoember.  Bat  I  most  lemaric  on 
lieir  delay  in  pnceedira :  the  first  set  of  salvors 
xtored  tiieir  action  in  Dsoeaiber,  1849,  aad  that 
itAoa  was  concluded  an  the  2Srd  of  May  following, 
ad  then,  bat  before  the  -proofs  were  oroiuht  in, 
lese  alvors  begin  (heir  aetiim.  In  the  Cl^ton, 
'Hagg  Admy.  Bep.  117,  Sir  John  Nidudl  observed 
lat  such  delay  was  eontrsry  to  Ute  prindple  and 
tqeet  of  the  jurisdiction  of  this  oonrt,  waieh  is 
umnary,  expeditious,  and  inexpensive;  uid  so  in 
te  Rapid,  ibid.  419,  where  the  services  had  been 
mdered  at  Smyrna,  and  there  was  a  delay  of  eight 
umths,  ths  same  learned  judge  dismissed  the  sotion, 
n  account  of  the  dday.  In  tine  case,  see  what  in- 
jnvenlence  might  have  been  incurred  (Vom   this 


with  entire  aalisfactiou,  to  form  an  o|)iiuan  upon 
evidence  so  conflicting  ss  oeours  in  tUs  case,  and 
without  means  of  testing  the  credit  of  the  witnesses. 
The  chums  of  the  second  set  of  sshors  relate  to  cir- 
eusMtances  occurriag  in  the  evening  of  the  2nd  of 
Deoember,  after  the  nnsiacceasful  attempts  to  get  the 
brig  into  Yarmendi  harbour.  These  salvors  state 
that  the  vessel,  after  having  stmok  on  the  bar,  drove 
across  the  harbour  to  the  sand-bank  called  "  The 
North,"  which  lies  to  the  east  of  the  north  pier,  and 
to  seaward;  that  abont  half-past  eight,  p.m.  tlie 
bri^  broke  op  and  became  a  wreck,  and  her  cargo 
(nnaeipally  tallow)  waslied  out,  and  was  dispersed 
along  the  oaast  and  between  the  two  piers;  that 
many  of  tine  oasks  were  smashed,  and  a  quantity  of 
tallow  in  large  pieces  floated  loose.  Admitting  this 
to  be  a  true  statement,  the  first  question  which  occurs 
is,  wbether  the  first  set  of  salvors  could  be  said  to 
have  been  in  possession — corporal  possession  they 
certainly  had  not — were  they  in  a  de  jure  possession 
under  the  second  agreement  ?  Was  that  sirasiiting  at 
this  time.and  didit  extend  to  the  then  existing  state  of 
circumstances  ?  I  am  not  satisfied  that  it  could  not 
be  extended  to  a  state  of  &ots  such  as  I  have  stated. 
Was,  then,  a  third  agreement  applicable  to  this 
state  of  things  ?  This  question  is  buried  in  great 
obscurity.  That  the  ship  and  caigo  were  not  tuian- 
doned  by  the  master,  agents,  or  crew  is  abundantly 
dear,  though  they  were  compelled  to  quit  her.  The 
statement  of  the  owners  and  first  set  of  salvors  is, 
that  ^ey  left  her  as  a  matter  of  aeceasitf ,  and  that 
they  repaired  to  a  public-house  for  re&ealunent, 
leaving  a  part  of  the  first  set  of  salvors  to  watdi  the 
ship.  This  is  pei^utly  true,  no  doubt,  but  what 
does  it  prove  ?  It  proves  that  the  master  and  agent 
hoped  and  intended  to  effect  the  resoue  of  the  ship, 
and  no  doubt  by  the  first  set  of  salvors,  and  proba- 
bly, too,  in  ooasidstatien  of  the  second  agreement, 
andinoootinnanceafit.  But  it  appears  to  me  that 
aaitber  the  second  agreemeat  coaipnhanded,  nor 
did  the  asstsr  or  ageat  contemplate,  when  they 
quitted  the  place  near  the  vessel,  the  immediate  oc- 
currence of  that  which  actually  took  pkkce,  namely, 
tbe  breaking  ap  of  the  ship.  Had  they  done 
so,  it  would  have  been  their  daty  to  have  remained 
on  the  spot,  to  give  the  necessary  orders,  and 
certainly  not  to  have  crossed  to  the  other  side 
of  the  harbour.  I  am  well  aware  that  in  Mr. 
Nicholl's  rejoinder  on  behalf  of  the  owners,  and 
not  before,  it  is  stated  that  it  had  bem  arranged 
that,  if  the  Samuel  should  break  up,  they  were  all 


direetinis ;  hundreds  of  penona  near  tbe  spot.  I 
freely  admit  that,  in  such  a  scene  of  daAness, 
noise,  and  confusion  as  this,  it  would  have  been  very 
difficult  to  bring  home  to  200  or  300  persons  the 
notification  of  any  particular  fact ;  but  without  evi- 
dence the  Court  cannot  conclude  that  any  one  has 
been  guilty  of  an  iUe^  act ;  more  especially  can  it 
not  do  so  where  those  claiming  sslvwe  have  distinotly 
sworn  that  they  had  no  intimation  of  any  such  prohi> 
bition.  I  apprehend  tbe  real  tmthto  Yme  been  Oat, 
that  such  a  notice  and  prohibition  were  given ;  that 
probably  many  of  tbe  second  set  of  salvors  besrd  it 
mora  or  less  distinctly ;  that  it  was  impoaeibie  to 
identify  all  who  heard,  and  that  the  parties  were 
unwilling  to  incur  the  unpopularity  of  identifying 
some ;  that  many  cwtainly  never  hMid  or  knew  (3 
the  prohibition  at  aU.    Under  these  cocumstances 


elay ;  the  Court  might  have  heard  the  case  for  the  '  to  assemble  on  the  beach  to  assist  in  saring  the 
ist  salvors,  and  have  made  its  decree  upon  a  very  |  cargo,  and  that  this  averment  is  supported  by  several 
Hffeient  state  of  frets  tbaa  that  whieh  is  now  affidavits.  I  cannot  consider  this  arrangement, 
nrought  before  it.  Fortunately,  that  did  not  happen,  I  such  as  it  was,  a  new  arrangement,  nor  did  the 
nit  this  laeie  was  entirely  vohmtary.  It  is  { owners  so  regiud  it.  Upon  uie  ship  breaking  up, 
Iways  of  importaace  to  nierohaats  and  Ship-  and  the  tallow  itashing  out,  the  master  and  the 
nmers  Hiat  such  dstes  should  be  rapidly  ad-  I  agent  are  called  to  the  spot,  and  intended,  no  doubt, 
asted,  and  the  property  set  free.  Bat,  independendy  I  to  employ  the  iirst  set  of  salvors  in  saving  the  cargo; 
f  the  affect  of  mere  aday  to  the  owners,  tba  case  '  bat  were  they  at  that  time,  as  amatter  of  right,  in 
IBS  been  heard  in  a  naDaer  qaite  unprecedented ;  it  I  possession,  and  entitled  thereby  to  perform  the 
haaU  have  been  conducted  as  one  cause,  with  three  |  salvsge  service }  That  they  had  not  quitted  the 
strties,  and  one  act  an  petition.  Then  are,  instead  i  vessel  with  the  intention  of  abandoning  Iter  is  quite 
if  this,  two  sots ;  and  the  two  sets  of  salvors,  the  I  clear,  bnt  in  legal  possession  I  think  they  were  not, 
•ally  contending  -parties,  do  not  write  to  the  same  i  for  the  agreement  was  at  end.  I  have  dwelt  at 
let.  And  what  is  the  reason  assigned  for  this  delay,  length  upon  this  part  of  the  case,  for,  had  I  come  to 
ad  the  oenfbaion  iafaodaaed  into  tbe  prooeedings  c^  the  conolnsion  that  the  first  set  ef  salvors  were  in 
he  eoart  ?  Why,  that  the  property  was  in  the  ous-  possession  and  illegally  dispossessed,  I  must  at  once 
ody  of  the  Receiver  ef  Dririts ;  whieh  is  really  no   nave  carried  into  e^ect  the  nndoubted  rule  of  this 


nason  at  all.  The  saare  fast  of  tbe  recaver  holdhug 
loeseasion  of  the  property  coidd  not  bar  Ae  salvors 
tern  adoptiBg  any  course  allowed  by  law  for  the  re- 
a>veiT  of  satsage.  The  Wredc  and  Salvage  Act 
mnild  indeed  become  a  nuisance  to  the  shipowners 
md  aerchants  of  tiiis  oountry  if,  whenever  tbe  re- 
saivar'sfaaad  be  placed  on  property,  an  indefioitesas- 
penaion  ef  tbe  settlement  of  salvage  daiias  should 
>e  the  eoBseqaniee.  The  merits  <rf  the  second  set 
>f  salvors  must  now  come  nnder  my  consideration. 
K  is  not  to  be  denied  that,  by  their  exertions, 
i>e  property  was  salved ;  they  would  therefore 
lie  enliiled,  necessarily,  to  a  proper  reward,  unless 
they  ware  stopped  by  the  mtervention  of  smne 
kgal  sbjsetian.  The  'first  set  of  salvors  contend 
mat  they  ware  in  possession  of  tbe  right  of  salving 
tids  cargo;  that  they  wen  fombly  dispossessed 
by  the  aeeond  salvors,  being,  as  ttiey  aver,  fclly 
oompctaot  to  perform  their  «ity.  The  first  set  of 
Hmttssy,  that  Aese  (tots  being  proved,  the  salvage 
nwarl  iegUlr  belongs  to  Hum,  sccording  to  the 
doctrine  in  the  Bltndm  Hall,  1  Dods.  414.  Tke 
ownenlake  neariy  the  same  ground,  adding  that  tbe 
ssBond  set  of  salvors  are  m  delicto,  in  having 
flmably  mtdertahea  this  service,  in  defiawe  of  the 
ordersof  the  master  and  agent  of  tbe  owner.  There 
ii,  with  regaid  ta  tbe  law,  net  the  slightest  difficulty 
in  all  these  questions,  fin  no  doubt  exists  tiiat  the 
aoastsr  or  agent  might  aoeept  or  refuse  the  asaistanBo 
of  the  psnons  who  offered  to  perfom  the  sslvage 
Mtvka.  Nar  can  it  be  denied  Hat  by  the  Wrack 
■adaahsge  Act,  9  ft  10  Tict.  c.  99, s.  15,  theliegis- 
latoie  hai  imposed  a  penalty  apon  persons  who  dis- 
obey the  erdos  of  the  msstsr  or  owner.  The 
dUhalty,  howevei^  in  this  case,  is  net  as  te  the 
Acts;  sad  no  Ubaar  can  or  wifl  eaaUe  the  Ooort, 
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Court,  as  laid  down  in  the  BJsndra /j'a^^.  The  case 
would  have  assumed  a  very  different  aspect  if  the 
first  set  of  salvors  had  been  employed  generally  to 
salve  the  ship  and  cargo,  and  not  under  a  specific 
agreement,  which  I  think  had  terminated,  or,  rather, 
been  put  an  end  to,  by  the  occarrence  of  drcum- 
stanoes  unfiareseen  by  sU  parties.  Bnt  this  conclusion 
leaves  totally  untouched  another  qnestion  which  I 
must  decide,  namely,  whether,  in  violation  of  the 
Wreck  and  Salvage  Act,  and  the  general  maritime 
law,  the  second  set  of  stjvors,  contrary  to  the  desire 
of  the  agent  and  master,  assiuned  to  themselves  the 
right  of  performing  tbe  salvage  service,  and  of  ex- 
cluding tue  persons  selected  by  the  agent  or  master 
to  peinirm  it.  This  part  of  the  ease,  thai,  resolves 
itself  into  a  question  of  fact:  whether  the  seocmd 
set  of  salvors  were  prohibited  by  the  agent  or  master 
from  parformins  the  salvage,  and  informed  that,  by 
their  orders,  the  first  set  were  employed?  The 
evideaoe  on  behalf  of  the  owners  proves  that  to 
same  parsons  or  ethers  repeated  orders  were  given 
to  abstain  from  interfering  witii  the  salvage  of  the 
cargo;  bnt  the  first  difficulty  winch  strikes  the 
Court  is  this:  to  whom  was  such  prohibition 
aimonnied  ?  Not  to  all  the  seooad  set  oieariy ;  fer 
It  could  net  be  eommunioated  to  them.  With  a  very 
slight  exception — Moses  and  Halfni^it — it  is  not 
attempted  to  identify  those  to  whom  it  was  oomian- 
niaated.  How  is  the  Coart  to  do  tins  ?  Itwassaid 
in  argnmairtrthat  it  eeald  not  be  expected  Hat  the 
evidence  ehonld  prove  fliat  300  or  400  persons  each 
bad  notjoe.  Certainly  not;  hot  surely  the  Court 
had  a  right  to  expect  that  the  identification  should 
go  fiarther  than  it  had  done.  Here  is  a  stsrmy,  dsA, 
December  night ;  tbe  wbid  blowing,  aad  the  sea 
raging ;  a  ship  breksn  up;  tte  oasgo  Aaating  in  iU 


it  would  be  injustice  to  disqualify  a  whole 
and,  for  want  of  evidence,  I  cannot  select  the  guilty^ 
save  the  persons  of  Moses  and  HsUnight.    I  am  of 
opinion,  therefore,  that  I  cannot  deprive  the  seoMid 
set  of  salvora  from  all  cUim  to  salvage;  and  I  think 
I  do  no  injustice  to  the  owners,  for  the  service 
onght  to  be  paid  for,  and  it  will  certainly  not  be 
paid  fortwioe;  for,  as  I  have  ahready  said,  the  first 
set  of  salvors  are  notillegaUy  dispossessed,  and  con- 
sequently can  have  no  claim  upon  that  nriaad  to 
the  salvage  earned  by  the  seoond  set.    The  next 
step  is  to  consider  tbe  nature  of  the  service  which 
has  been  rendered.    It  appears  to  me  that  an  error 
has  arisen  in  this,  and  not  only  in  the  minds  of  the 
salvora,  but  of  others  mixed  up  in  the  transaction. 
It  seems  ts  bare  been  tiuugfat  that  upon  tbe  ship 
breaking  up  and  the  cargo  floating  out  of  her,  aacn 
carjpi  became  dereliet,  and  that  all  the  inddsnts 
which  attach  to  derelict  attached  upon  this  piupet'ty. 
I  am  of  opinion  tbatthisaatioa  was  whoByeironeaas.. 
The  ship  and  the  oatgo  were  in  the  eye  of  the  law 
in  the  possession  of  the  master,  thoorii  he  was  nol^ 
aad  onld ast  have  been,  actually  onboard.    Bat  it 
may  wall  be  that  certain  parts  of  the  casgo  did 
afterwards  became  derelict  by  being  csrriedbyihe 
force  of  the  elements  oat  of  the   possible  reach 
of  the  master  ra-  agent,  or  beyond   the    hope  of 
recovery,  and  such  appears  to  have  been  the  ease 
with    some    portions,  which   were    carried  to  sea. 
I  will  now  state  my  intentions  as  to  the  first  set 
of  salvers.    Assuming  tHitar  number  to   be  absut 
forty,  imd  that  they  have  received  SU.  on  aocanut  of 
part    of    the  cargo,    I    shall,  in    consideration    of 
thnr  services,  decree  to  them  the  sum   of  2dM. 
treating  them  as  having  performed  a  great  part  of 
tbe  salvage  service.    I  also  give  them  thahr  costs. 
With  regard  to  the  second  set  of  salvors,  it  is  ssere 
difficult  to  deal  with  them ;  perhaps  I  may  say  im- 
possible to  deal  as  to  each  with  accuracy.     Accord- 
ing to  Mr.  Butcher's  affidavit  the  quantity  of  tidlow 
saved  after  the  ship  broke  up  was  210  tons.  130  tons 
at  tbe  bight  of  the  back  of  tbe  north  pier  — 40  tons 
at  the  inner  end  of  tlie  north  pier — 28  tons  on  Uie 
south,  or  Gorleston  side  of  the  river,  and  other  parts 
picked  up  by  vessels  on  that  side.    All  the  carting 
has  been  paid  for  by  the  owners.    The  cost  of  diis 
second  set  of  salvors  is  cootained  in  ei^ity-twa  affi- 
davits, a  number  I  never  wish  to  see  agun  in  a  sal- 
vage cause.  The  only  course  I  can  adopt,  is  to  divide 
the  case  into  closse;— tallow  found  first  at  the  north 
pier — secondly,  at  the  inner  end  of  the  north  pier — 
thirdly,  on  the  south  side  of  tbe  river— fourthly,  ont 
at  sea,  and  not  in  the  harbour.     I  shall  give  one- 
fourth  of  the  value  upon  the  two  first  classes,  one- 
third  upon  the  two  Last,  adopting  tbe  valuation  of 
Mr.  Hammond.    I  pronounce  a^iinst  the  claim  of 
the  two  persons  already  referred  to.     The  only  way 
in  which  I  can  deal  with  the  tenders  is  to  pronouaice 
for  them,  if  they  agree  with  the  rate  I  have  men- 
tioned; if  less,  then  tor  the  salvage  according  to  ibt 
rate  I  have  stated.    I  now  come,  lastly,  to  the  ques- 
tion of  costs.    I  have  very  moch  deliberated  Ais 
case,  and  I  think  myself  bound  to  take  notice  of  the 
delay  in  instituting  this  suit,  and  tbe  mode  of  eon- 
ducting  it,  whereby  tbe  owners  have  been  pot  in- 
propeny  to  expense  and  much  inoonvenienoe.    As  a 
measure  of  justice  to  them  I  shall  not  give  the  whole 
of  the  coats.    I  would,  as  &r  as  lies  m  my  power, 
recompense  them  for  any  loss  they  have  sustained. 
If  I  had  the  power  to  carry  it  into  effect,  instead  of 
giving  the  second  set  of  satvon  the  whole  costs,,! 
shall  give  them  lOOi.  nomint  espeiaarum.{a) 

The  Court,  upon  spplioation  of  Dr.  Haggud, 
allotted  the  70/.  paid  to  Mr.  Hammoi^  for  vahutien 
to  be  paid  out  of  the  proceeds. 


JbOSS  OUAXCaU.OWL'B  OOOKT. 

Beporiad  by  Biohabd  GamiTHs  Wsiivoao,  Bsq,  ofiba 
Inner  Ismpla,  Jwrrister^t-Iiaw. 

nundat/,  June  26. 

Salmon  v.  Dean. 
Riffht  qf  ateignee  of  a  mortgage  to  rent*  tmtMt- 
dent— Bel  off"— Plea— Pleading. 


(a)  The  proctor  fer  the  owaws  baa  userted  an  ^ppeSL 
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THe  atngntivfa  mortgage,  or  Iketnortgagee,  eamnot, 
ty  gning  notice  to  ike  tenant  of  tke  mortgaged 
ntate  not  to  pay  any  more  rent  to  tke  mortgagor, 
-aepmre  any  title  to  rent*  previouely  accrued 

This  was  an  appeal  from  an  order  made  b  j  the  late 
Vioe-Chancellor  of  England  under  the  following  dr- 
«amttaiicet: — Mr.  Morris  Davis  let  two  farms  in 
"WUtdiire  in  1825  to  the  defendant  Dean  and  his 
brother,  at  a  certain  rent  for  each,  from  year  to 
year  until  the  end  of  eight  years,  and  at  an  addi- 
tional rent  of  40/.  per  acre  for  e*ery  acre  of  meadow 
or  pasture  land  that  the  tenants  might  plough  or 
Imak  up  during  their  tenancy.  Mr.  Davis  after- 
wuds  mortnged  the  estate  and  died.  Tlie  mort- 
ga(|ee  also  £ea,  having  assigned  the  mortgage.  The 
^assignee  of  the  mortgage  gave  notice  to  the  tenants 
imOt  to  pay  any  rent  to  the  mortgagor  or  his  repre- 
sentative, the  plaintiff  Salmon,  l^e  tenant  claimed 
s  debt  against  the  landlord,  and  after  his  death 
against  Mr.  Salmon,  who,  finding  that  the  tenant, 
MTCfal  years  back,  had  ploDghed  and  broken  up 
a  great  many  acres  of  the  meadow  and  pasture 
land,  and  had  thereby  incurred  the  penalty  or  addi- 
-tional  rent  of  40/.  an  acre,  proposed  to  the  tenant  to 
aet-off  the  one  debt  against  the  other,  which  the 
teeaant  refused  to  do,  insisting  that  the  landlord  had, 
by  ^e  mortgage,  deprived  himself  of  all  right  to  any 
rent,  and  that  the  mortgagee  or  his  assignee  was  the 
landlord  for  all  purposes.  The  assignee  of  the  mort- 
gage being  requested  by  Mr.  Salmon  t«  prevent  the 
tenant  iiom  oontinuiiig  to  commit  waste  on  the 
farms  by  the  plonghing,  &c.  and  to  recover  the 
-arrears  of  additional  rent,  refused  to  interfert;  where- 
upon Salmon  filed  his  bill  against  the  tcahat  1a> 
restrain  him  from  ploughiDi;  the  land  and  for  an 
account  of  the  said  arrears.  'I'be  tenant  put  h-a  plea 
to  the  effect  above  stated,  namely,  that  ftfe-  legal 
estate  was  in  the  assignee  of  tlie  mortea;{o;  and  that 
to  him  alone  in  equity,  as  well  as  in  law,  tke  tenant 
was  responsible.  The  Vice-Chaacellor  of  England 
held  the  plea  to  be  good,  and  allowed  it. 

J.  Parker  and  RoaiurgA,  for  the  appellant,  ooi^ 
tended  that  he  wag  entitled  to  tlie  aman  of 
the  additional  or  |>cnal  rents  that  aroroed  prior 
to  the  assignment  of  the  mortgage,  that  a  mort- 
gagee or  lus  assignee  was  not  entitled  to  any  rent 
or  other  iirofit  in  the  mortgaged  property,  except 
soeh  as  accrued  subsequent  to  liie  mortgage  or 
asdgnmept  thereof;  and  that  tiia  bill  having  stated 
the  raiuial  of  th«  mortgagee  or  his  assignee  to  inter- 
pose to  prevent  the  tenant  irom  committing  waste, 
.  the  morteago''  o^  lus  representative  was  entitled  to 
■  the  interference  of  this  Court,  not  only  to  restrain  the. 
vnMte,  but  also  to  compel  an  account  of  the  arrears 
■of  rent  that  accrued  antecedently  to  the  asaigoment 
of  the  mortgage. 

Holt  and  W.  IV.  Co^ptrtia  lapftnt  of  the  Vice. 
-Chancellor's  grdst,  contenled  that  the  mortgagor, 
having psacMvitlk  tbe^ legal  eatoteinthe  prcfierty, 
iiad  no  title  to  sntifornnta  f  that  tbasph  the  mort 
cagee  er  hit  awiteen  ^ew  not  hotnally  in  ^Maseaiini, 
Mwe»aoitirtaaU)»)»yfea«oo.«f -the  notios  given  to 
the  toiaaL  an4  ttMleuMtt'e-  aokaiwMgmentaf  his 
«itbts  and  thattbeelricDaaeatofthe'martgaaegsve 
tothe  Msiffiee.all  th«  inaars  of  veaCuiir  ether 
pnfiti  aeeniiag  iieabesmsuitly  to  the  ■iate  of  the 
mortgage. 

The  following  cases  and  aaflweitie  wcte  tefared 
ferrcd  to,  Macdorrovgh  v.  Sho^rldg*,  %  Ball  ft 
Beattie,  p.  555 ;  Mitford  on  Pleaiiiag,  p.  126. 

Parker,  in  reply,  was  nol  calleil  on. 

Tbe  Lord  Chamckllou.— If  I  rightly  understand 
the  point  in  this  cose,  it  is  clear  to  me  that  the  jplea 
is  bad.  Mr.  Davis  granted  leasee  of  tbe  fenna  from 
year  to  year,  fur  li^it  juars,  at  so  much  rent  for 
"Caeh,  and  the  tenant  oontinaed  in  possesaon  for 
eevaial  yeara  after  the  termination  of  the  eight 
years.  The  law  holds  that  if  a  tenant  holds  his 
nurm  after  the  expiration  of  his  lease,  and  without 
-•ay  new  agreement,  he  holds  it  on  the  same  terms  as 
tenant  from  year  to  year.  Hence,  by  the  ori- 
ginal apeement,  an  additional  rent  was  fixed  for 
j^Longhmg  any  of  tbe  meadow  or  pasture  Und. 
The  tenant,  it  appears,  did  not  make  known 
to  the  landloid  that  he  had  pkragbed  any  land,  or 
4hat  he  owed  any  additional  rent,  and  that  rent  be- 
came a  debt  due  to  tbe  landlord.  He,  it  appears, 
after  the  accming  of  that  rent,  mortgaged  the  estate, 
>bBt  he  did  not  by  that  conveyance  pass  these  arrears 
-to  the  mortgagee.  Mr.  RadcUffe,  the  mortgagee, 
in  1844  assigM  the  mortgage,  and  the  question  is 
whether  the  bygone  lenta  (the  penal  rente  that  had 
•ocmed  prior  to  the  mortgage)  passed  to  the  assignee 
by  the  tranafer  of  the  mortgage  to  him.  How  could 
4]iese  antecedent  rents  pass,  when  even  a  convey- 
suse  of  the  whole  estate,  without  spedal  words, 
would  sot  pass  tbemi  It  appear*  that  •  debt  be- 
came in  some  way  due  to  the  teaant  firom  the  land- 
lord. Tbe  latter,  or  his  representative,  proposed  to 
aet-off  diat  debt  against  tbe  arrears  of  rent  due  from 
the  tenant, namely,  the  40/.  an  acre  for  ploughing 
.4he  land.  The  tenant,  by  his  plea,  denies  the 
claim  of  the  plaintiff  to  any  rent,  alleging  that 
«idi  tent  was  doe,  if  due  at  aU,  to  Baddiffe 


or  his  assignee  by  reason  of  the  assignment  of 
the  mortgage.  But  the  aasigtunent  did  not 
give  any  right  to  the  antecedent  rents.  The  notice 
given  to  the  tenant  not  to  pay  uy  more  rent  to  tiie 
mortgagor  entitles  him  to  the  accruing  rents,  but 
not  to  the  by-gone  rents.  No  case  baa  been  pro- 
duced, or  can  be  produced,  shewing  that  a  tnuisfer 
of  a  mortgage  carries  with  it  antecetunt  rents.  Rad- 
eliffe  was  not  entitled  in  point  of  law  to  those  rents, 
and  his  assignee  acquirea  no  light  to  them  in  law  or 
equity  by  the  transfer  tobim  of  the  mortgage.  How 
can  an  assignee  of  a'  mortgage  acquire  any  legal  or 
eqnit^le  title  to  antecedent  rents  when  there  were 
no  words  in  the  deed  of  assignment  conveying  them 
to  him?  The  plea  is  bad,  and  ought  to  have  been 
overruled.  The  late  Vioe-Chancellor's  order  was 
accordingly  discharged. 


SOZJbB  OOVST. 

Bspoited  by  3.  ICAOiniaT,  Bsq.  of  the  Inaar  Tempi*, 
Banistar-at-Law. 

Saturday,  May  10. 
Tbb  Ncwbt,  Warrknpoint,  anu  RossTBBvoa 

Railway  Compant  r.  Moss. 
Companies   Clauee*  Coneolidation  Aet—LiaUIUy 

for  Callt — TYuttee  and  cestui  que  trust, 
ne  perton  whoee  name  appeart  on  tkt  regiiter  at 
tke  kolder  of  tkarti  in   a   railuiay  company, 
tkougk  ktit  a  mere  truitee,  ie  alone  liable  to  the 
company  for  call*;  but  by  ipecial  contract  tkt 
cestui  qne  truit  may  be  made  liable. 
Tke  Companies  Clautrt  ContoMa^on  jUt  rtgardt 
only  legal  relatient,  and  ghet  n»  remedy  to  the 
company  againtt  tkt  etnatablnwntr'<tftkarei  tb 
compel  him  to  pay  callt  in  arrtar, 
Tkough   tke  Court,   tkenfhre,   in  the  abienHetf 
eaprett  contract,'  etmnot,  at  the  inttaiice  qf  the ' 
■    company,  enforce  payment  ^  arrtart  on  eaUt 
Momtt  a  cestui  qua  trust  of  ikwrei,  yet  it  can  en- 
force trust*,  at  the  instance  qf  the  parties  (d  the 
trust,  a*  ageunst  each  other. 
This  was  a  suit  instituted  by  tbe  Newrr,  Warren- 
point,  and  Rossbevor  RailwsyCompany  for  the  pur- 
pose of  making  eeitam  parties  henenduly  intrtested 
in  shares  in  the  capital  stock  of  the  company  liablt 
for  calls  thereon.  ^>e  bill  alleged  that  tbe  company 
was  incorporated  hi  1846,  and  that,  in  the  latter  end 
of  the  same  year  and  beginmng  of  1847,  Messrsi 
Moss  and  Company,  who  are  buikers  at  Liverpooli 
became  entitled  to  a  large  number  of  shares,  which 
they  had  caused  to  be  transfcrred  into  the  names  of 
diver*  persons  on  their  behalf,  and  for  their  benefit, 
and  that  tfaev  had  sent  the  deeds  of  transfer  and  cer- 
tificates of  shares  to  the  secretary  of  the  company, 
with  directions  to  register  the  shares  in  the  names  of 
their  nomineee,  which  waa  aecoidingly  done.    The 
bill  farther  alleged  that  share*  were  tnns  transferred 
into  the  namea  of  Robert  ftricer,  Charles  Frmds 
Caeseron,  John  Hamaaon,  J.  W.  Watson,  and  T. 
M.  Sodlow,  who  was  the  oonildential  clerk  of  Moes 

and  Company.    Aboot •  shares  had  been  tnns- 

fened  into  the  neme  of  Sndlowj  but  between  the 
24th  flf  Fkbroary  nd  24th  of  Jnne,  1847,  Messrs. 
Mobs  sold  some  of  the  sharse,  and  die  nnmher  of 
registered  shares  standing  in  his  name  was  thus  re- 
doeed  to  905.  On  the  24th  of  Jime,  1847,  Messrs. 
Moss  and  Company  received  214/.  14s.  9d.  for  in- 
terest due  npon  these  906  shares.  On  the  27th  of 
August,  1847,  when  the  third  call  was  made,  SSO 
shares  only  weie  standing  in  Sodlow's  name,  the  rest 
having  been  sold  by  Messrs.  Moss  and  Company. 
On  the  6th  of  Novwmher,  1847,  Sadlow  died,  having 
appointed  John  Bvans  his  executor,  who  dniy  proved 
his  will.  The  bill  fhrther  stated  that  Moss  and  Co. 
had  sold  110  shares  ajnee  Sndlow's  death,  and  having 
paid  the  third  and  fourth  calls  thereon,  the  same 
were  transferred  by  Bvans,  and  the  deeds  of  bansfer 
were  duly  registered ;  and  that  there  are  now  stand- 
ing in  Sudlow**  name  510  shares  registered  in  the 
b<K)ks  of  the  company,  on  which  the  third,  fourth, 
and  fifth  calls  were  in  airear,  and  that  the  company 
had  applied  to  Evans  as  executor  of  Sndlow  for 
payment,  but  be  denied  he  bad  any  assets,  and  an 
action  baring  been  brought  against  him  in  May 
1848  by  the  company,  he  pleaded  plene  adminittra- 
vif.  The  plaintiffs  then  applied,  as  alleged  by  the 
bill,  to  Moss  and  Co.  as  the  beneficial  owners  of  tbe 
shares,  and  the  parties  on  whose  behalf  they  were 
registered  in  Sudlow's  name  for  payment  of  the 
caUs,  with  interest,  but  they  refused  to  pay.  By  tbe 
answer  on  the  other  hand  it  was  staled  that  the  firm 
of  Moss  and  Co.  had,  in  the  way  of  their  bosiness  as 
bankers^wen  in  the  habit  of  making  advances  to 
ahsrebrokers  to  enable  them,  on  behalf  of  their 
principals,  to  pay  tbr  shares  in  different  railway  com- 
panies, and  that  the  sharebrokers  usually  deposited 
the  shares  with  them  by  way  of  secanty  for  the 
loan.  In  this  way  they  had,  in  December  1846  and 
January  1847,  adnnoed  to  Francis  Charles  Cameron, 
to  enable  him  to  purchase  shares  for  his  prindpala 
or  himself,  but  not  on  their  own  behalf,  several 
sums  amounting  to  16,627/.  Ss.  4d.  and  that  he  bad 
therewith  pnwhaead  1760  share*  in  the  plamtiflV 


railway,  of  which  1,225  were,  by  Us  £ncin.» 
ferred  into  the  name  of  Rohert  tttka.Stmi 
(Cameron's)  own  name^  and  115  iato  tht  <  la 
Hampaon,  and  that  the  aaip  oatifiestei  b^* 
1,760  sharea  were  depodted  with  tkca  I'lb  g 
Mo*i  and  Co.)  by  Cameron  as  i  teartfkt 
advances    and     inteseet    thsreaa.    Tk;  t* 
alleged  that  tlie  adTaneee  wen  to  bennidBia 
time,  but  Hiat  the  shares  hsviag  bllei  ii « 
Cameron  waa  unable  to  take  up  theiiii|,as 
the  money  lent,  and  that  by  way  ofiivigiiia  It 
and  Co.)  security  for  tbe  repayraeat,  lu Mip;j 
tnnalee,  and  in  December,  1816,  ud  Jovij 
February,  1847,    caoaed   to  be  traufat/u 
shares   mto    the    name   of  Sodlow,  vksij 
agreed,  dionld  stand  pewessnd  thereof,  s^ei 
payment  of  the  advanoea  and  tiu  intenaSm.: 
tmst  for  Cameron ;  bnt  that  they  (Haa'a 
had  no  intereat  in  the  shsns,  exnfiiim 
stated,  and  as  a  seeority  for  tke  itpijmtii 
advances  and  intereat  thereon.    Mass  al'i» 
ever,  admitted  that  they  had  eoMWiimtl 
ferent  times,  and  liad  applied  the  fxnitit  I 
payment  of  the  advances  and  iatcret  as  I 
Sndlow,  into  whose  name  the  1,410  iteiia> 
bansfened,  waa  nominated  by  them  fortkapi;s 
as  the  shares  were  to  be  a  security  to  tkaalii 
the  transfer  was,  to  that  extent,  fcr  Hsia 
but  that,  subject  to  this  security,  tk  imn 
beU  by  Sndlow,  in  trust  for  Csmerai,  •!•■* 
beneficial  owner,  and  was  enfa'tM  tontah 
They  alao  stated  that  the  2W.Ut.iifi' 
intarest  on  the  abazea  atandmg  m  SaBn'iSi 
Juno,  1847,  waa  placed  by  fliem  to  lie* 
Cameron's  aooonnt  in  their  boota^  od  tf* 
charge  of  the  debt  due  in  respect  of  tke  >•■' 
him.    They  alao  admitted  they  W  id«» 
Cameron  the  money  necessary  to  «**»■«« 
the  third  and  fourth  calls  on  the  110  ihn«> 
Evans,  and  that  510  sharea  wen  ^i"  ** 
Sudlow's  name,   of  which,  hoeem,  Sj?  *» 
Cameron  was  the  reel  owner,  sabjed  toB» • 
in  respect  of  the  balance  slin  das.  CiJrwJ 
cumstonoes,  the  cause  now  cams  «!»«■*■ 
point  of  iame  being,  whether  pajw* ."  "J^ 
W  arrear  on  tbe  510  •hares  *»*g"**i 
name  iould  bo  enforced  by  tbe  tuHfi^ 
against  Moss  and  Co.  .jji^U. 

RoupeU  and  Anderton  forf>«l""'rjr 
way  Company),  cited  Feaa-Zc*"*  <" '  *  * 
4  8m.  557.  ,   ^ 

Lloyd  and  Sddii  for  tfie  defeoMi 

^'""•W/.ia.nfv.^.^jC.**? 
1.1* 


Bolnnfm,^ 


[fcatita. 


The 
33,  and  Stautey  r 
were  referred  to.  '    '■■  ;,^u»-,^i( 

The  Master  of  the  BoLts.--'rw»rJl 
snpimrted.    It  would  be  °*<]f^'^"5 


tbp  Court  jurisdirtion,  to  prove  i 


company  c'onld   compel    the  '^J'^^^ 
parties,  whose  names  arc  "?'*'*'?*  jij«jjl» 


to  pay  the  arrears  of  calls  upo","*'^ 
that  these  defendanU  Mood  in  th*t  pww, 
have  failed  in  the  first.-  The  Cei^P"':. 
Consolidation  .\ct  prevents  the  <-«>i"  ^  , 


I 

Consolidation  .Kct  prevents  the  w»"  "  S 
at  anything  but  legal  relations,  •f^,' lj,!* 
against  the  equitable  owner  toaWijP"  .  jjj 
calls  for  whirh  the  trustee  whtM  '•f^^ 
recistcr  is  liable.  There  might  be  "  .ijigf 
tnirt  making  him  liable,  and  th»t  ^"'^JT* 
give  a  rem«ly;  but  in  the  »''«»«  "Jl» 
Companies'  Clauses  ConsolidaOon  -i"  ^',|J 


V/ompanies  i^iauses  i^uusuu""-—    ,,     ,m» 
thing  but  legal  relations,  and  «"™°  jiisW 

Erty  on  the  register  only  is  o""";  "V , ji 
bility  by  a  railway  company  '"  JJ^^* 
owner,  nor  any  remedy  to  the jompa"'';  ^ 
equitable  owner.  It  was  argued  "i  ■  0 
trusts  would  be  enforced  in  thtf  l»ui^  „ 
will,  but  it  must  be  at  the  ■n'"""' °'  U^lf 
the  trust  themselves.  If  in  this  °^A,^(* 
that  is,  if  Sudlowlwas  a  trustee,  M»|_^||J*I 
wore  cestui  que  trusts,  and  if  *"  „|j,tb«^ 
had  paid  calls  on  the  »liw«'!.'",T7«»l«r 
pelled  Moss  and  Co.  to  repay  i"™,  "vosi  l^Zt 
vanced;  and,  on  the  °^"  ^'^ZA<ix^ 
might  have  enforced  their  rights,  *r,^i*» 
use  of  the  shares,  against  ^^°^''J'-'' l^W^ 
of  trustee  and  cestui  que  triuia^^  j^r- 


company  and  Moss  and  Co..    ^     '  ,jjoi,.^^ 
have  been  a  relation  by  conti»fl,'"'^^((l» 

the  railway  company,  ^^' J-„  ,y  <>^"!1 
Art.  were  competent  to  contract  in         .^    jj 
as  other  parties,  there  >'«»' 'j'|:,  ,„!  Oj    '' 
contract  between  them  and  *' „,  i,., no i';'^ 
latter  should  be  liable  for  theoW;"    ^^m 
tmct  is  pretended  to  exist;  l>«  '  nf«il'»'!]5 
case  of  the  defendants'  b*"'"^'    'ijibk  f*"*! 
cexhji  que  trtists,  or  the  real  "'^^h.t  i)<^j/ 
shares  standing  in  the  name  " .     ,  frnn'i" '  j 
mav  be  said,  if  this  be  so  there  B  "  ^  ^„ 
think  that  is  so.     The  case  has  n     ^^^  ,    ^ 
here;  no  case  of  trustee  «nO  "^yn,,,!*!:      IJ 
been  established  between  the  pw     ^^  ,    i 
ants,  and  there  is  no  spensl  co"  .^  ^fj.' 
plaintiA  from  the  osoal  effecta  m 
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V.  C.  KNICHT  BRUCE'S  COURT. 


the  c*ie  J  and  htiag  of  opinion  that  nobodr  bat  the 
ptnon  appeariniif  on  the  resiiter  as  the  bolder  of  the 
ihaiM  is  hable  for  calls  at  ue  instance  of  the  eom- 
Vnf,  I  tlunk  the  plaintifia  are  not  entitled  to  the 
rdlef  fhejr  lak,  and  the  bill  must  be  dismissed  with 
oostB.  


Afau  28  and  29  and  Jtau  9. 
KOWLBT  t.  Adams. 
ZViit<«e  Act.  13  tc  14  Vict.  e.  GO— Notice  to  trvitte 
to  eomev— Surrender  qf  copyhold — Veeting 
order— Rffiuing  truttet. 
A  decree  wot  made  in  a  came  directiag  certain 
eopphold  eitatee  on  which  legaeiee  were  charged, 
to  he  mtld,  with  the  approbation  of  the  Matter, 
and  a  conveyance  to  be  made  to  the  pwrchaeert, 
"  wherein  all  proper  partite  were  to  join  at  the 
Matter  ehould  direct."    The  copyhold*,  which 
Jkappened  to  be  netted  in  a  married  woman,  who, 
at  well  at  her  htuband,  wot  a  party  to  the  tuit, 
were  accordingly  told  in  lott,  and  at  to  three  ^ 
4ht  lott  the  tain  were  confirmed  and  the  pwr- 
•ehaiert  had  paid  the  purchate-money  into  Court. 
Notice  watterved  on  the  trutteei  requiring  them 
4o  eoneey  and  turrender  the  eopyholdt,  ttating 
that  fn'tMaull  of  their  doing  to  for  twenty-eiglU 
•dayt  application  wovld  be  made  to  the  Court  for 
■<t  vetting  order.     The  married  woman  wrote  to 
the  purchatert  of  two  of  the  lott  expretting  her 
■determination  neter  to  turrender,  md  qfter  the 
•expiration  of  twenty-eight  dayt  a  petition  ukk  . 
pretented  by  the  plainliffi,  the  legatee;  for  ft 
vetting  order,  on  the  ground  that  the  married 
woman  wat  a  truttee  withia  the  13  Sr  14  Viet. 
e.  60: 
■Seld,  that  at  to  the  two  lott  at  to  which  the  had 
rrfuied  to  convey,  a   vetting   order   might   be 
granted  I  but  at  to  the  third,  the  cate  did  not 
come  within  the  nth  tection  qfthe  Act. 
Held  alto,  that  the  notice   wat  not  a  nifficient 

tender  if  a  conveyance  within  that  tection^ 
Semble,  that  a  tender  of  deed  contlituling  an  attor- 
ney to  tote  a  turrender,  and  a  neglect  or  rffiital 
for  twenty-eight  dayt  to  execute  the  tame,  would 
brinp.  the  cat*  withtn  the  Act. 
An  objection  being  taken  that  the  petition  ought  to 
have  been  pretented  by  the  purchatert,  and  not 
by  theplatni^*,  the  legateet,  it  wat  removed  by 
mt  uniertahtng  to  mate  the  purchatert  eo- 
gttitiomtn. 

Bj  •  decne  made  in  1845  it  was  declared  that  the 
plaintiffs  were  entitled  to  have  certain  copyholds  of 
the  testator  in  the  cause  sold  for  the  payment  of 
their  two  legadee  of  I2,000<.  eacji,  and  it  was  ordered 
Uiat  the  estatea  should  be  sold,  with  the  approbation 
of  the  Master,  and  that  ^  conrcyanco  theredf  to  the 
purchasers  should,  be  iroade,  "wherein  all  proper 
parties  wero  to  Join  as  the  Master  siiould  direct." 
■  The  cooyholds  happened  to  be  vested  in  Emily,, 
the  wife  of  the  defcadsnt,  George  Wyatt, 
both  of  them  being  parties  to  the  cause.  The 
copyholds  were  accordingly  sold  in  lots;  and 
the  lot*  numbered  J,  13,  and  i,  formed  the  subject 
of  tb*  present  petition.  As  to  these,  the  sales  li»d 
bceki  confirmed,  and  the  purchasers  had  paid  their 
purchase  money  into  court.  On  the  12th  of  April, 
1850,  George  Wyatt  and  Emily  his  wife  were  served 
with  a  written  notice,  requiring  them  to  convey  and 
surrender  the  three  lots  of  copyholds  to  the  use  of 
the  several  purchasers,  and  tn  execute  all  deeds  and 
documents,  and  to  do  all  such  acts  as  mii;bt  be 
necessary.  The  notice  stated  that  the  steward  of  the 
manor  would  attend  at  any  reasonable  time  or  place 
for  the  purpose  of  taking  the  surrenders,  &c. ;  and 
that  in  default  of  their  complying  within  twenty* 
eight  days,  application  would  be  made  to  the  Court 
for  a  vesting  order  under  the  Trustees  Act.  Emily 
Wyatt,  on  the  14th  of  April,  1850,  wrote  to  tlie  pur. 
diaaen  of  lots  13  and  4,  expressing  her  determination 
aemt  to  surrender  the  copyholds.  And  noaurrender 
lutnn^  been  made  within  the  tipie  specified,  tiie 
plunbSs  in.  the  canse  presented  a  petition,  alleging 
that  Bmily  "Wyatt  was  a  trustee  of  the  copyholds  for 
the  patition'fett,  or  for  the  respective  pnrdiasers 
«ritUii file  meaning  of  the  Trustee  Act  fof  I8S0),  and 
piBying  for  an  order  vesting  the  property  in  the  re- 
Bfectin  purchasers.  The  application  was  made 
■■der  kbe  17tfa  section  of  the  Act,  which  is  in  these 
wmiia : — "  That  where  any  person  jointly  or  solely 
•eiaed  m  possessed  of  any  lands  upon  any  trust, 
■haU,  alter  a  demand  by  a  petkon  entitled  to  require 
*  conveyance  or  assignment  of  such  lands,  or  a  duly 
aathoriaed  agent  of  such  last-mentioned  penon,  have 
•tated  in.  writing  that  he  w$  not  convey  or  assign 
the  same,  or  shall  neglect  or  refow  to  oopvey  or 
aasign  snch  bods  for  toe  space  of  twenty-ei^fat  days 
next  after  a  proper' deied  lor  conveying  or  assigning 
the  same  shall  have  %een  tendered  to  him  by  any 
pcnoB  entitled  to  require  the  same,  or  by  a  duly 
aatborised  agent  of  such  last-mentioned  person,  it 
■ball  be  lawful  for  the  Court  of  Chancery  to  make  an 
Older,  vesting  snch  lands  in  such  person  or 
poMoa  in  snch  manner  and  for  such  estate  as 
Uie  said  Coort  shall  direct  ;  and  the  order  shall 
hM»    be   same  effect  as  if  the  tnatee  had  duly 


executed  a  conveyanoe  or  asBgnment  of  the  lands  in 
the  same  manner  and  for  tiie  same  estate."  And 
the  interpretation  clause  provides  that  "  the  words 
'  convey  and  '  conveyance'  applied  to  any  person, 
shall  mean  the  execution  by  snch  person,  of  evarj 
neoessary  or  suitable  aaanranoe  for  conveying  or  dis- 
pcning  to  another  lands  whereof  such  person  is 
seised,  &c.  including  also  surrenders  and  other  acts 
which  a  tenant  of  customary  or  copyhold  lands  can 
himself  perform,  preparatory  to,  or  in  aid  of,  a  com- 
plete assurance  of  such  lands ;"  and  that  "  the 
words  assign  and  assignment  shall  mean  the  exe- 
cution and  performance  by  a  person  of  every  neces- 
sary or  suitable  deed  or  act  for  assigning,  surrender- 
ing, or  otherwise  iransfening  land,"  &c.  In  this 
case  Mr.  Wyatt  had  not  refiised  to  surrender  as  to 
any  of  the  lots,  and  Mrs.  Wyatt  had  only  refused  as 
to  two.  The  appUcation,  therefore,  was  made  on 
the  ground  of  refusal  only  in  those  two  cases,  and 
against  Mrs.  Wyatt ;  but  as  against  both  on  the 
ground  of  the  service  of  the  vrritten  notice,  which  it 
was  alleged  brought  the  case  within  the  17th  section 
in  reference  to  tendering  a  deed.  The  petition  be- 
ing presented  by  the  pUintiffs  and  not  b^  the  pur- 
chasers, an  objection  was  also  taken  to  it  on  that 
gronnd. 

R.  Palmer  and  Erikine,  for  the  plaintiffs  in  sup- 
port of  the  petition,  said,  that  the  purchase-money 
having  been  paid,  Mr.  and  Mrs.  Wyatt  refused  to 
convey,  and  they  insisted  that  they  were  within  the 
provisions  of  the  13  &  14  Vict  c.  60. 

Prendergatttfoi  Mr.  and  Mrs.  Wyatt,  contended 
that  thsT.did  BQt  come  within  the  'provisions  of  tiie 
Acl  To  bring,  tbem  within  its  provisions  the  peti- 
tion oi)ght  to  .ha^re  been>  by  the  purchasers  of  the 
property,  and  not  by  the  plaiotiisrs  the  legatees ; 
and  then  as  Mr.  Wyatt,  and  to  a  certain  extent 
flto  Mrs.  Wyatt,  had. not  refosed  to  convey,  and 
as  a, proper  conveyance  had  not  been  tendered  to 
them,  but  oply  a  notice  served  upon  them,  requir- 
ing thentito  surrender,  the  statute  did  not  apply. 
Chandlat  for  Mr.  Wood,  the  purchaser  of  lot  1. 
R. /Palmer,  in  reply. 

The  following  cases  were  cited  : — Billing  v.  Webb, 
1  De  G.  &  Sm.  716;  King  v.  Leach,  2  Hare,  57; 
Hoodr.  Hall.  19  L.J,  Ch.  312;  Re  Blake.  3  Jon. 
&  L.  265 ;  Thomat  v.  Givynne,  9  Beav.  275 ;  Simp- 
ton  V.  Pilchert,  1  CoU.  13 ;  Barfield  v.  Rogert, 
8  Jur.  229. 

Monday,  June  9,— The  Master  of  the  Rolls,— 
This  was  a  petition  under  the  13  &  14  Vict  c,  60, 
asking  that  an  order  might  be  made  appointing  some 
person  in  the  place  of  Mr,  and  Mrs,  Wyatt,  to  con- 
vey or  to  surrender  certain  copyholds  sold  by  order 
of  the  Court  The  legal  estate  in  these  copyholds  is 
in  Mra,  Wyatt,  who,  with  her  husband,  is  the  party 
to  surrender;  and  not  having  done  so,  the  Coort 
must  consider  whether  Mr.  and  Mrs,  Wyatt  are 
trustees  withUi  the  Ait,  The  plaintiffs  are  entitled 
to  a  chaqrse  on  the  copyholda,  and  subject  thsKto 
Mr.  and  Mrs,  Wyatt  are  eatUled.  An  order  was 
made  by  the  Court  for  the  sale  of  the  copyholdi  for 
the  purpose  of  paying  off  the  diarge,  and  the  pro- 
perty was  atcordiogly  sold  to  eertain  panoas,  and 
an  application  waa  made  to  Mr,  and  Mrs,  Wyatt  for 
a  sorrender  to  the  purchasen.  Mrs.  Wyatt  refosed 
in  writing  aa  to  two  of  the  three  lots.  In  this  state 
of  things  the  plaintiffs  presented  their  petition,  and 
the  firat  objection  is,  that  the  petition  is  by  the 
plaintiA,  wheteaa  ifMrs.  Wyatt  be  a  tnatee  at  all. 
she  is  a  tnatee  not  for  the  plaintiffs,  but  tot  the  pnr* 
chaaera,  who  imcbt,  thanfore,  to  have  been  the  ped- 
tionais.  The  porebaaen,  however,  have  consented 
to  be  nude  co.petitionecs  irith  the  plaintifi.  and 
that  objection,  therefore,  is  removed.  Mr.  Wyatt 
has  not  rafu^  to  convey,  and  therefore  I  cannot, 
on  the  gronnd  of  refosal,  make  an  order  appointing 
a  person  to  oonvw  in  his  place.  Mrs.  Wyatt,  how- 
ever, as  to  two  of  the  lots,  has  refused  to  surrender, 
and  therefore  I  may  make  an  order  appointing  some 
person  in  place  of  Mrs.  Wyatt  to  convey  thoae  two 
lots,  and  I  will  accordingly  do  so.  As  to  the  remain- 
ing lot  she  has  given  no  snch  refusal,  and 
therefore  I  cannot  appoint  a  per»an  to  convey  that 
lot  on  the  ground  of  refhsaL  The  next  question, 
then,  is  as  to  the  application  for  the  order,  under 
the  17th  section  of  the  Act,  which  directs  the  ap- 
pointment of  a  person  to  convey,  if  the  parties 
having  the  leal  estate  neglect  or  omit  to  convey 
for  twenty-eight  days  next  after  a  proper  deed  of 
conveyance  hu  been  tendered  to  them.  Are  those 
words  satisfied  ?  As  to  Mr.  Wyatt,  he  has  neglected 
for  twenty-eiaht  days,  and  if  a  deed  of  conveyance 
was  duly  teaoered  he  comes  within  the  provision. 
Now,  notice  was  served  on  Mr.  and  Mrs.  Wjvtt, 
requuing  theffl  formally  to  do  all  that  was  required 
to  vest  the  property  in  the  purchasers,  but  that 
notice  does  not  satisfy  the  words  of  the  clause 
which  we  are  consldei&g,  for  it  cannot  be  looked 
upon  aa  in  any  aense  a  deed.  But,  then,  it  is 
said  that  the  interpretation  clause  shews  that 
the  words  refer  to  the  execution  of  the  convey- 
ance, &e.  by  snch  persons,  and  it  is  admitted  by 
Mr.  Chandless  that  this  section  must  be  read  as  if 
the  interpretation  were  inserted  in  that  place,  and. 


tiierefore,  it  is  said  that  the  words  of  tiie  section  are 
satisfied.  But  I  am  of  opinion  they  are  not  for  a 
notice  can  in  no  sense  be  said  to  oe  a  deed.  The 
parties  may  tender  a  deed  to  Mr.  and  Mrs.  Wyatt. 
constitating  some  person  an  attorney  for  them  to 
convey,  and  that  might  do,  and  might  satisfy  &o 
Act;  but  all  I  can  do  at  present  is  to  make  an  order 
against  Mr.  and  Mrs.  Wyatt  as  to  the  two  Iota 
miich  she  has  refused  to  surrender,  vesting  the  same 
in  the  pnrchaaers.  The  parties,  however,  may  put 
themselves  in  a  poaition  to  make  a  proper  declara- 
tion as  to  the  other  lots,  and  I  shall  then  do  what  I 
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nmaoM'B  oorax. 

Baported  by  Oxo.  8.  ALuran,  Esq.  of  the  Uddla  Temple, 
BaRittar.at-Jjaw. 

February  22  and  March  8. 
Jac&son  v.  Craig. 
Will—  Conttruelion—  Uncertainty. 
A  tettator,  by  hit  will,  qfter  giving  certain  dtree- 
tiont,  proceeded  at  foUowt :—"  Let  all  my  goodt 
and  chattelt  be  told,  and  the  fund  accumulated, 
except  to  far  at  it  needed  for  the  contfortable 
tettlement  of  the  family  tomewhere.  excepting 
200<.  a  year,  to  ie  laid  by  at  a  marriage  portion 
for  my  daughter  B. — C.  D.  it  heir  to  the  whole 
real  etlate :" 
Held,  that  the  rtal  etttt*  detcended,  and  the  per. 
lenai  ettale<iMt  dlitributable,  at  if  the  tettator 
had  died  intettate. 

This  waa  a  special  ease,  under  the  13  &  14  Vict, 
c.  35,  in  whidi  the  executor  of  the  will  to  be  con- 
straed  was  the  plaintiff, -«Kditbei  widow  and  children 
of  tlie  Issiator  wism  the  defondants.     The  Sev. 
Edward  Otaig,  the  testator,  made  liis  will,  which 
was  dated "Ae  4th  of  Aplil,'  1850,  in  the  foUowing 
terms: — "In  the  name  of  my  blessed  Saviour,  I 
appoint  this  my  last  will  and  testament    I  appoint 
J.  H.  Jacfcaen,  eso.  of  IsUngton-green,  and  John 
Baratow,  esq.  baniMT,  of  the  Fig-tree-coort,  Tem- 
pie,  my  executors ;  aad  the  Rer.  Horatio  Dudding, 
clerk,  of  St.  John's,  St.  Alban's,'  and  my  dear  wi^ 
joint  guardians  of  my  ehildren.     I  hope  he  wilt 
educate  my  boy.    I  have  a  house  in  Edinburgh;  • 
farm  at  Revel-end,  Redboum,  Herts ;  a  piece  of  land 
at  Burton  Latimer ;  a  leasehold  interest  in  my  house 
at  Barnsbury  ;  and  railway  bonds  in  the  hands  of 
Smith,  Payne,  and  Co.    Let  my  dear  wife's  settle- 
ment be  r^:ularly  paid.    Let  my  few  debts  be  justhr 
paid.    Let  all  my  goods  and  chattels  be  sold,  and 
the  fund  accumuwed,  except  so  far  as  is  needed 
for   the    comfortable    settlement   of    the    fomiljr 
somewhere,    excepting   WOL    a   year   to   be   laid 
by  as  a  marriage  portion  for  my    dear  daughter, 
Adelaide    Amelia    Craig.      Edward    Cnnningham 
Craig  is  heir  to  the  whole   rest  eatate,"    Shortly 
after   the   date    of    the    will    the   testator   died, 
leaving  bis  widow  and  the  two  children  named  in  the 
will,  his  only  cliildren,  him  surrivingk '  The  wfll  waa 
proved  bv   Mr.  Jackson,  the  |>laiittiff.     At  the  date 
of  his  win  the  test.itor  was  ahsqlbteiy  entitled  to  • 
lionse  at  Edinburgh,  and  to  real  estate  at  Burton 
Latimer,  which,  tnf^etber,  produoel  1S0<,  perannum, 
and  to  personal  estate  of  the  value  of  about  7.50W. 
Upon  the  occasion  of  tlietestator'smarriage  in  1838, an 
estate  called  Rcve)  End  (which  beioDged  to  him,  and 
produced  about  'HOI.  per  annum),  and  also  a  sum  of 
stock  belonging  to  Mrs.  Ciaig,  were,  by  two  in- 
dmtnres,  sewed  upon  the  ordbMry  trusts.    All  the 
property  settled  produced  about  380<.  per  annum. 
The  points  r^sed  upon  die  eonstraction  of  the  will 
were  whether,  in  coaseqnenee  of  the  settled  estate  of 
Revel  End  bong  mentioned,  a  case  of  election  was 
raised ;  and  what  was  the  eflect  of  the  directions  aa 
to  the  200/.  a  year  for  the  daaabter. 
Archibald  Smith  appeared  for  the  plaintiff. 
The  Attomey-Oeneral  and  Shapter,  J.  Parker 
and  Prederiek  Wood  and  Wigram  and  Hanton 
appeared  for  the  several  defendants. 

Saturday,  March  8.— The  Vick-Cbanc<llob 
said,  that  the  first  question  in  this  caae  was,  whether 
on  the  two  settlements,  or  either  of  them,  a  case  of 
election  against  the  widow  or  either  of  the  children 
Iwd  been  made  out  Hethonght  that  the  language  used 
in  the  will  was  too  vague  and  obscure  to  render  such 
an  interpretation  safe  or  allowable.  He  thought, 
indeed,  Uiat  the  will  did  not  dispose  of  the  dividends, 
interest,  or  any  beneficial  interest  in  any  pert  of  the 
testator's  proper^,  with  the  single  exception,  if  it 
waa  one,  of  the  2u0(.  a  year  mentioned  with  respect' 
to  his  daughter.  But  waa  It  an  exception?  He 
thought  that,  on  the  whole,  it  could  not  be  con- 
sideied  as  an  exception,  and  that  the  testator  ought 
not  to  be  consideied  to  have  meant  by  what  he  said 
on  the  rabject  anything  more  than  a  du«ction  how 
his  dangbter's  property,  whatever  it  might  happen  to 
be,  or  a  part  of  it  should  be  applied;  a  durection 
which,  if  not  perfectly  intelligible,  was  certainly  in- 
eflectnal.  It  followea,  in  his  Honour's  opinion,  that 
the  tertator's  real  estate  had  descended,  and  that  his 
personal  estate  must  be  applied  as  if  he  had  died 
mtestate. 
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Tkunday,  Feb.  27. 
Mbtholr  v.  Turnks. 
Will — eonsirucHon — Contribvtion. 
A  tatator,  who  died  m  1815,  pane  kit  rettduarj/ 
ftate  to  Inuteet  upon  Irtut,  after  the  deceate  of 
hit  teife,  to  apply  the  imcomefor  the  ietufit  <rf 
hit  ton.  The  urn  vat  fomtd  haiatie  m  I8I8. 
T7ie  teidow.  who  died  m  1832,  by  her  viil  y«w 
the  retidue  of  her  perianal  eelale  to  trtuleet 
upon  trvtt  to  apply  a  luffieient  part  of  the  in- 
come in  the  matntenttnee  of  the  ton,  and  to  iiteeot 
the  turphu,  which  the  directed  her  tnatoet  to 
hold  wpon  certain  tnutt.  The  ineomt  from  the 
two  etttttet  exceeded  iht  twm  allowed  by  the 
Court  for  the  matntenantt  of  the  hmatie,  but 
the  income  from  the  mofher't  eitatewailen  than 

Slid,  thatikeiMemae  fromthemothet'tettate  wat 
to  be  firit  applied  for  the  imnatic't  maintenance, 
and  in  exoneration  of  the  father' t  ettate. 
By  hU  will,  dated  tbe  9di  of  Msy,  1814,  BaUey 
Bird  gave  bis  reridotry  real  aad  iwnonal  estate  to 
tnutees  apon  trost  dorinc  the  joint  lives  of  Ann 
Slid  his  wffc,  and  Bailey  Bird  his  son,  to  pay  the 
ineOBie  as  theiein  meottoiied,  and,  after  the  deatii  of 
Am  Bird,  npon  tmst  to  pay  soeh  inoome  wito  his 
•on  BaBey  Bud,  "  or  to  lay  ont  md  expend  1^  same 
in  sad>  manner  as  the  said  trustees,  or  the  mrviror 
of  then,  shoaM  fbisk  proper  in  the  naiatenanoe 
and  support,  and  for-^  henefit  of  the  said  Bailey 
Bird,  and  his  diUd  or  children  dming  his 
life."  ....  And  he  thereby  earnestly 
entreated  the  said  Imstaes,  setmg  in  the  exeeotion 
of  this  will,  and  particalarly  from  andafter  bis  wife's 
death  or  marnate,  to  take  smciai  care  tint  his  said 
•on  shonM  be  alwaya  eiedilawy  aaddeeenUy  dreaaed, 
and  that  he  shoold  be  provided  wiA  a  soffieieaoy  of 
dean  Uaen,  and  with  s  reasonable  quantity  «f  packet 
money  in  siWer,  md  to  -attend  to  his  wants  and 
tuuifurUi;'apd  he  reqacsted  them  to  tnpioyafroper 
person  or  persons  to  aaperintend  hia  estates,  and  to 
tidce  oare  that  the  same  were  kept  in  md  repair. 
Older,  and  conditiaD.  Bailey  Bird,  rite  testator, 
died  in  die  month  of  October,  1815,  leaviag  Ana 
Sin)  his  sridow.  and  Bailey  Biid  his  son,  him  sar- 
riring.  Ann  Bird,  by  h«r  wW,  dated  the  22ad  of 
ATTil,  1831,gaTehCTresid«arypersonalestatototrBB- 
toes  npon  tmst,  in  the  first  place,  to  apply  a  sufficient 
part  of  the  dividends,  interest,  and  income  in  the 
muntenance  and  support  of  her  son,  Bailey  Bird, 
during  the  term  of  his  natural  life,  taking  especial 
care  to  provide  him  with  every  comfert  suitable  to 
hissitoatiou  in  life,  and  with  sufficient  pocket  money; 
and,  in  the  next  place,  to  set  apart  a  further  portion 
of  the  said  dividends,  interest,  and  ineone,  sufficient 
An*,  and  to  apply  the  same  in,  keeping  and  maintain- 
ing a  horse  and  gig  for  the  use  and  benefit  of  her 
said  son,  Bailey  Bird,  and  in  remunerating  and  pay- 
ing a  proper  person  or  proper  persons  to  attend  to 
the  keeping  and  caie  of  tile  said  horse  and  gig,  and 
for  all  other  purposes  appertaining  thereto,  and,  in 
ease  there  should  be  any  surplus  x>f  the  said  divi- 
dends, interest,  and  income  remaining  in  their  or 
his  bands  unapplied  to  any  of  toe  purposes 
aforesaid,  then  she  directed  that  such  surplus 
should  be  considered  as  principal  money,  and  in- 
vested accordingly.  The  testatrix  then  bequeatbtd 
such  principal  money  and  the  ca^tal  of  her  resi- 
duary personal  estate  upon  trust  as  in  h«r  will  men- 
tioned. Mrs.  Bird  died  in  the  month  of  August. 
1832,  leaving  her  son  Bailey  Bird,  who  in  1818  had 
been  found  lunatic,  her  surviving.  By  orders  made 
in  the  matter  of  the  lunacy,  certain  annual  sums 
had  been  directed  to  be  paid  for  the  maintenance  of 
the  lunatic,  but  these  sums  were  less  thui  the  in- 
come arising  from  the  father's  and  mother's  estates, 
diongh  greater  than  the  income  arising  from  the 
mother's  estate  alone.  By  arrangement  between 
the  trustees,  the  whole  of  the  income  arising  from 
the  father's  estate  was  applied  in  the  maintenance 
of  the  lunatic,  and  the  surplus  of  the  income  of 
(be  mother's  estate  was  invested  and  accumulated 
without  prejudice  to  the  question  of  tiie  title  to 
tmb  surplus  and  accnmnlations.  The  present  suit 
was  institoted  by  Bailey  Bird  .and  his  committee, 
seeking  to  have  it  declared  that  the  aceumnli^ted 
fond  arising  from  the  modier's  estate  belonged  to 
tfae  estate  of  the  Innatic,  and  that  the  income  of  the 
mother's  estate  might  for  tfae  fotnre  be  applied  in 
tluiiitst  instance  for  his  maintenance  in  exoneration 
of ilie  income  arising  from  the  fether's  estate.  'The 
Iiraatic  died  in  1846,  and  his  administrator  revived 
the  suit. 

Jt.  Palmer  and  UiUer  for  the  plaintiff,  contended 
flat  the  proportions  in  which  the  two  fands  were  to 
beappli«l  for  the  maintenance  of  the  Innatic  were 
to  be  determined  with  reference  solely  to  the  interest 
of  the  Innatic.  (Poliambe  v.  WilUmohby,  2.  8im.  & 
8tu.  165;  Re  Athln,  1  Russ.  &  Myl.  371;  and 
Airin  V.  Knolt,  1  PhM.  572.) 

The  Atlomey-Oeneral,  Metcalfe,  and  Fooii,  tor 
tin  defendants,  contended  that  as  the  mother  mvt 
be  taicen  to  have  known  the  provision  made  by  her 
husband  for  the  lunatic,  her  intention  was  to  supply 
from  Hm  income  of  her  estate  any  deficiency  wbii^ 


might  ocenr  In  the  income  from  lier  1uilbMid*a 
estate,  and  thaacAne  tivt  Ae  wlrale  anrplas  inaaae 
arising  from  her  estate  belonged  to  the  persons 
mentioned  in  her  will.  {BawUmt  v.  OoU^rap, 
i  Ves.  440.) 

The  Tic>>Chajiosixob  aaid  lliat  attoogh  tfae 
testatrix  must  have  been  aiaaro  of  the  pro*iaons 
contained  in  her  haahand's  will,  be  did  not  consider 
that  her  mind  had  bean  at  all  addrcasad  to  tiiam 
when  she  made  bar  wiH.  Bba  most  be  taken  to  have 
asade  her  will  without  nfeaanee  to  the  income  to 
wbidi  tfae  lanatic  was  enlitlad  from  otiier  aooreea. 
He  was  of  opinion  that  aeeatdiog  to  the  true  ooa- 
straetiaB  «f  the  testatrix's  will,  she  deaated  the 
vrtiole  inoome  of  her  eatate  for  tiie  benefit  of  her  son 
for  hia  life,  with  tiie  reatiielian  oolr  that  if  this  in- 
come were  more  than  sufficient  for  hia  maintenance, 
the  surplus  should  be  added  to  tfae  piincipd.  He 
considered  that  Ae  question  as  to  the  contrihntion 
of  the  fother's  and  mother'a  estates  must  be  decided 
solely  with  refcwsme  to  tfae  iataaest  of  tfae  kmatic, 
and  that  the  final  in  qoeatiaa  belaaned  to  Ae 
piaiatiff.  

Beported  by  W.  H.  Baaim,  Ihq.  of  Usootn'sinn, 
Barriater.st.Law. 

jroyaOan^/imeS. 

Thornhill  v.  MANKtItS. 

Moripofor  and  Ubrtgrnpee    fraetiee. 

After  a  final  decree  qf  fireelonre,  the  day  therein 

appointed  for  the  payment  of  the  prmeifl,  <■>• 

terett,  and  cottt,  witt  be  enlirfed.  afton  •  proper 

cote  being  made. 

And  thie,  although  the  decree  had  been  made 

abaolute,  and  the  order  abtolute  had  been  ligned 

mtd  enrolled. 

This  was  a  motioB  to  enlarge  the  time  fi>r  pay- 
aent  of  principal,  interest,  and  coats,  in  a  rera- 
doanre  suit.  The  final  order  had  been  signed  and 
enrolled  before  the  notice  of  motion.  The  motion 
prayed  that  the  time  fixed  by  the  decree  in  the 
cause  made  by  the  late  Vice-Chaaedlor  of  En|land 
fi>r  payment  by  the  defendant  to  the  plaintiff  of 
what  snonid  be  found  doe  to  her  for  principal  and 
interest,  and  in  respect  of  insorance  and  interest  in 
the  decree  mentioned  and  the  coata,  mi^t  he  en- 
lamd  for  one  month  from  the  time  when  the 
order  on  the  motion  should  be  made,  or  for  such 
time  as  the  Court  should  think  At  and  proper;  and 
that  for  the  purposes  aforesaid,  the  foreclosure  in 
tills  cause  might  be  opened,  on  sndi  terms  as 
the  Court  might  deem  expedient, — toe  defendant 
being  ready  and  wiUing,  and  offering  to  pay  into 
Court,  to  the  credit  of  tiie  eause,  such  an  amount  as 
would  cover  the  principal,  interest,  insurance,  and 
costs,  to  which  plaintiff  was  or  might  be  entitled ; 
and  that  in  the  mean  time  plaintiff  might  be  re- 
strained from  selling  or  disposing,  of  diarging  or 
encumbering,  or  in  any  manner  dealing  or  interfer- 
ing with  the  mortgaged  premises,  and  from  com- 
mencing or  prosecDting  any  action  of  ejectment  to 
recover  possession  of  such  part  of  the  premises  as 
were  not  then  in  her  possession. 

The  sum  of  5,724/.  the  amonnt  of  principal,  in- 
terest, and  costs,  found  due  by  the  Master,  ought  to 
have  been  paid  on  the  3rd  February,  1851,  which 
was  six  months  after  the  date  of  the  report.  This 
sum  not  having  been  so  paid,  the  foredosare  was 
made  absolute  on  the  12th  February,  I85I.  The 
notice  of  motion  was  dated  the  lltb  Apfil,  1851. 
Affidavits  bad  been  filed  in  support  of  the  motion. 

Bethell  and  Bilton,  in  support  of  it,  which,  npon 
the  fact  that  the  value  of  tfae  mortgaged  premises  was 
very  mudi  greater  than  the  sum  found  due  by  the 
Master,  and  that  the  Court  would  always  relieve 
against  such  a  loss  as  this,  when  the  mortgagee  could 
be  folly  indemnified  by  the  payment  of  any  anbae- 
qnent  interest  and  costs,  which  he  might  have  in- 
curred. They  relied  on  Jontt  v.  Creiwieke,  9  Sim. 
304 ;  Nanfan  v.  Perkint,  lb.  306 ;  i^rii  v.  WatteU, 
2  PhiU.  591. 

Stumi  and  Terrell,  in  opposition,  argued  tint  the 
order  absolute  having  been  enrolled,  it  was  in  effect 
the  order  of  the  Lord  Chancellor,  and,  therefore, 
the  Vice-Chancellor  had  not  jurisdiction,  and  that, 
until  vacated,  tfae  application  should  be  to  the  Lord 
Chancellor. 

The  Vick-Chancbluik  thought  H  was  not  neces- 
sarr  to  have  the  enrolment  vacated. 

On  the  3rd  June  was  given  the  following 
JUDGHEirr. 

He  Vick-Chanckllok. — When  this  motion  was 
made,  toe  counsel  for  the  plaintiff  objected  tint,  if  I 
enlarged  the  time  for  pavment  of  the  sum  found 
due  to  the  plaintiff,  I  should  vary  the  order  absolute ; 
and  as  that  older  had  been  signed  by  the  Lord  Chan- 
cellor, and  enrolled,  I  had  no  jurisdiction  to  alter  it. 
It  appears,  however,  from  bis  lordship's  judgment  in 
Ford  V.  Wattell,  that  the  extension  of  the  time  is 
something  collateral  to  tfae  order,  and  that  the  en- 
rolment of  the  order  is  no  obttacte  to  the  extenshm; 
the  order  lemains  the  same  order,  Dotwithstaoding 
the  time  is  extended  to  a  faton  imj.    That  was  tfae 


dear  opinion  of  the  Lord  Chaoedlor,  and  1 ' 
dnt  it  eompietdy  mawan  the  ohjedian.  * 
over,  I  have  had  the  advantage  of 
with  Bir  Jamea  Wigraaa  upon  tfae  salgarti 
and  be  told  me  that  he  diatinctly  nndoMaod  that 
to  l>e  what  the  Lord  Chaaeellor  meant ;  aod  he 
intimated  to  me,  what  is  evident  from  the  repast  a 
6th  Hare,  that  when  Ford  v.  Wattell  was  before 
him,  he  had  very  great  doubt  whethor  he  od^t  not 
to  make  the  oniar,  but  he  thooght  that  the  case 
•hoald  go  before  the  Lord  ChanceUor,  aadthat-a» 
Lnd  ChanoeUor  should  deaide  it;  I  tfainfc,  tht 
fore,  that  the  point  of  ibnn  doea  not  stand  inaiy 
way.  TOan  the qneslion  is,  whatfaer  ontfaai 
I  oiq^  to  make  the  oader.    This  a' 

is  tfae  doetrineof  the  Coart  with  wasad  toi 

gagaa.    They  are  anomalous  caaea.    The  Coat  in 
deaKng  with  them  is  governed  by  rales  wlaeh  an 
totally  diffeiant  from  the  mlea  which  goaens  it  in 
other  oaaea.    The  coatwat  between  a  mia  Igaf  aial 
a  mortg^ee  baa  been  treated  by  tiiis  Coart  feom 
time  immemorial  as  baiag  something  diffestatfacm 
that  which  it  prnpuits  to  be,  namdr,  as  •  oontaact 
for  tfae  iepa>saent  of  money  for  which  the  aaot- 
gaged  estate  ia  a  pledge  arUi^  the  buaiuwat  may 
ledeem,  notwitihatanding   the   day  named  in  tiis 
proviso    for   redemption  has   long  paaaed.     Hut 
being  ao,  the  question  is,  whether  I  can  aet  apon 
that  piindpie  in  the  prcaent  case  withoatMag  in- 
jaatiee  to  the  maitgagee.    It  ia  qnite  impnssilJB  to 
hy  doaro  any  general  rale  as  to  the  iiiiiimalamiiii 
wfaiefa  will  iadooe  the  Coart  to  open  a  decaee  a(  isse- 
daaare ;  bat  this  I  must  observe,  that  tfaa  Coart  has 
a  v«*y  atrong  inclination  to  giv«  aasiataaee  to  a 
mortgagor  if  be  applies  piomptiy,  and  &e  Coot  has 
the  means  of  giving  the  mortgagee  immediate  pay- 
ment; and  perhaps  tint  is  the  only  doe  which  ne 
Court  baa  to  guide  it.  ThemoitgagormnstnetlinbT 
andletthemortgageetakepoeatsMonoftiietatstij,>i>il 
deal  with  it  as  if  he  wereto  hold  it  penaaaaatiy  as 
hte  own,  and  then  come  and  say,  "  I  am  now  naSjr 
to  pay  you  the  prindpal,  nuterest,  and  coats."    Vhe 
Coint  would  not  then  interfere  on  aay  tisma,    X 
think  that  the  premptaess  of  tfae  maitgagor  ia  tfae 
great  and  irapArtant  feature  in- the  case -wfasefa  imt 
guide  the  Court  in  deciding  as  to  what  it  oa^  to 
do.    Now,  what  are  the  tacts  of  this  eaae:    Tha 
order  of  fbreeloeure  abaolate  was  made  an  the  1M> 
Feb.^aad  I  muKt  remaA  that  thare  had  aat  tfaen 
been  any  extension  of  time.    As  the  marteagor  was 
endeavouring  to  raise  the  money,  it  woald  uasaheeB 
almost,  if  not  cnite,  a  matter  of  eomrse  to  gsant  Ima 
three  months'  farther  time,  if  he  had  eome  haCaae 
the  3rd  of  February  and  asked  for  it,  bat  wfaidk  ll* 
did  not  do.    It  appears  from  the  affidavit  of  Joaeyll 
Manning,  the  son  of  the  mortgagor,  that  on  the  2M 
of  January,  which  was  diortly  before  the  time  wheiv 
according  to  tfae  decree,  the  money  vraa  payabllk 
Mr.  Parker,  the  solidtor  of  tfae  mortgagee,  aaid  that 
if  there  was  no  obstacle  placed  in  bis  way,  fae  araaU 
do  the  best  he  could  for  tfae  mortgagor ;  ami  that  ^ 
that  Miss  Thornhill,  the  mortgager,  wanted  was  fair 
money,  and  that  she  did  not  want  the  mtata,    That 
was  within  a  fortoight  of  (he  time  of  payaaeat;  i^ 
I  cannot  but  think  that  the  aiortgagor  i:^gbt  Ma- 
Bonably  rely  on  that,  as  meaning  that,  ff  tite  i 
was  forthcoming,  the    mortgagee  woadd    not 
strictly  to  what  her  legal  li^ts  were.    The 
however,  was  not  fortncomiog.  and  the 
made  absolute  on  the  I2th  Feb.    On  tfae  ITtfa  I 
Mrs.  Porter,  the  daughter  of  the  mortgagor,  wi 
to  visit  Miss  Thornhill,  and  Miss  Thmnbin  tl 
said  that  all  that  she  wanted  was  her  money,! 
that  she  would  write  to  Mr.  Parker  to  aay  sa,  i 
that  if  the  money  was  taken  to  Mr.  Paricerhei 
not  refiise  It.    Afterwards  Mr.  Parker  said  tfaal^ 
if  the  defendant  would  bring  tfae  money  to  I 
should  have  the  estote.    Therefore  it  is  <  ' 
all  parties  treated  the  estate   a 
seonrity.    Then,  on  the  22iid  Mardi, 
told  Joseph  Manning,  the  son,  that  his  ia 
from  Miss  Thornhill  were  to  sell  die  < 
did  not  want  the  property  hot  her  money ; 
what  was  remaining  after  payment  of  all 
interest,  and  coate,  would  be  given  to  Mr.  ' 
and  that  would  be  3,000/.    Therefore  It 
clear  that,  according  to  Mr.  Parker's  • 
value  of  the  estate  was  much  greater  tiwa  the  i 
due  to  Miss  Thornhill.    Then,  on  the  9th  Ap>4  tta 
money  was  actually  tendered  to  Mr.  Pariter,  bat  he 
refused  to  accept  it,  and,  two  days  aftsfwnrda,  A* 
Botioe  of  this  motion  was  served.    I  am  of « 
that,  applying  the  prindples  of  this  Coart  to  aad 
caaeas  tiiis,  it  is  quite  out  of  the  qoestisa  to  aayl 
the  mortgagee  Is  entitied  to  keep  the  estate,  or  i 
it  is  to  be  treated  othowiae  than  as  a  ple^e.    " 
aeqaently,  I  tfaink  that  the  mor^agor  is  entitlad  tm 
the  relief  which  he  aria  by  his  motion,  bat  it 
be  granted  to  him  on  these  terms: 
the  plaintiff,  on  or  before  tfae  lOtfa  June 
Mr.  Buker's  office,  between  tiie  hoars  of  alewsn  i 
twelve,  of  the  sum  reported  due ;  let  the  | 
in  the  fijeetment,  commenced  bjr  the  mortiagee,  taa 

the  cHcroe  vs 


stayed;  and  let 
enlarged  for 


the  time  fixed  by 
a  month  altar  tiie  Mi 
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V.  C.  TURNER'S  COURT. 


made  hii  report  on  the  reference  hereinafter  directed. 
Befv  it  to  the  Master  to  compute  sabaequent  interest, 
and  to  tax  subsequent  costs,  including  costs  of  the 
<gectinent  (because  I  think  that  the  mortgagee  had 
a  pwfect  right,  after  the  decree  was  made  absolute, 
to  deal  with  the  estate  as  her  property),  and  in- 
dnding  also  the  costs  of  redeeming  the  land-tax  (I 
do  not  know  that  that  would  be  allowed  to  a  mort- 
gagee, but  she  had  a  right  to  treat  herself  as  the 
owner),  and  including  all  money  bond  fide  expended 
on  the  faith  of  the  order  of  the  I2th  of  February, 
1851,  and  refer  it  to  the  Master  to  take  an  account 
of  the  rents  receiycd  by  the  mortgagee  since  the 
date  of  his  report  of  the  3rd  of  August,  1850 ;  and 
on  payment  of  what  shall  be  found  due  to  the  mort- 
gagee, let  her  reconvey  the  estate  to  the  mortgagor, 
the  reconveyance  to  lie  settled  by  the  Master  if  the 

Ces  difier,  and  to  be  subject  to  any  contracts  for 
8,  tie,  which  the  mortgagee  may  have  ottered 
into  on  the  faith  of  the  order  absolute. 

Ordtr  accordingly. 

June  25  and  July  4. 

KtTHE  WiNDINO   VP  .\CTS,    1848  AND  1849,  AND 

The  Great  North  of  England  and  York- 
8BIBE  AND  Glasgow  Union  Junction  Rail- 
way Compast. 

Cariuck's  case. 
Winding  up  Actt— Contributory — JiTember  of 
Executive  Committee. 
A  person,  who,  at  member  of  the  preliminary 
executive   committee,    had  attended  numerous 
meetingt,  at  which  orders  were  given,  expenses 
incurred,  and  officers  appointed.  Sec. — 
Seld,  not  to  be  a  contributory  within  the  meaning 
of  the  Acts  of  Parliament. 
The  application  in  this  case  to  take  the  name  of 
3tr.  Carrick   off  the  list  of  contributorieS,  upon 
irhich  it  had  been  placed  by  the  Master,  arose  from 
the  circumstances  attending  the  contemplated  for- 
mation of  the  above  company,  which  were  fully  de- 
tafled  in  England's  case,  17  Law  T.  175.     Similar 
acts  had  been  done  by  Mr.  Carrick,  as  had  been 
done  by  Mr.  England,  and  they  had,  with  others, 
signed  the  paper  set  out  at  length  in  our  report 
of  that  caae. 

Beihell  and  Bagally  in  support  of  ,the  modon  to 
take  the  name  off  the  list. 

Koxburgh,  in  support  of  the  Master's  decision, 
ai^ed  at  considerable  length  upon  the  late  autho- 
rities, whiclibavebeenso  often  beforequoted,  that  what 
had  been  done  by  Mr.  Carrick  was  equivalent  to  a 
la|^  liablity  to  contribute  to  the  expenses  of  the 
winding  up.  That  if  a  party  was  a  contributory  to 
receive  money  or  other  advantages,  he  must  neces- 
sarily be  a  contributory  to  pay  expenses,  which 
might  have  been  necessary  as  inceptive  of  profit. 
AtfhecoQclusiou  oTthe  argument  for  the  respon- 
clant  in  another  case  on  the  3rd  July. — 

The  Tick-Cbancellqii  said,  that  although  he 
bad  aartly  written  his  judgment  in  this  case,  he 
wonla  now  state  the  conclusiuu  he  had  come  to.  A 
Tery  able  argument  had  been  addressed  to  him  by 
Mc.  Roxburgh,  to  prove  that  Mr.  Carrick  had 
done  something  more  than  merely  taking  shares, 
and  upon  the  eflect  of  mere  allotments;  and  he 
(Lord  Cranworth)  had  looked  into  the  case  to  see 
if  it  resembled  UpfMs  case,  and  he  thought  at  first 
that  it  did.  What  was  the  li.-vbUity  before  the  late 
statutes.'  Certain  persons  endeavoured  to  form  a 
company,  and  in  the  progress  of  that  endeavour 
other  persons  ^eed  to  take  shares,  and  very  large 
expenses  were  incurred.  Ultimately  the  endeavour 
proved  unsuccessful,  and  the  expenses  must  of 
coarse  be  borne  by  those  who  unsuccessfully 
faied  to  form  the  company.  There  could  be  no  com- 
munity between  tlie  persons  who  failed  to  form  the 
association  and  those  who  only  a^n-eed  to  take 
shares.  There  was  no  doubt  that  if,  m  addition  to 
taking  sliares,  a  party  had  paid  a  deposit,  he  was 
entitled  to  recover  it  back ;  it  was  in  effect  a  legal 
oontract  on  certain  valuable  considerations.  Thus 
the  matter  stood,  independently  of  the  recent  statutes. 
In  conse<|uence  of  the  argument  on  this  case,  he  had 
looked  minutely  into  those  statutes,  and  the  question 
■was,  whether  they  altered  the  law.  He  could  form 
SO  other  opinion  than  that  they  did  not.  It  would 
liave  been  a  most  extraordinary  thing  that  as  between 
parties  forming  a  company  and  those  agreeing  to  be- 
come members,  the  Legislature  should  have  had  any 
aodi  intention ;  indeed  it  could  not  be  attributed  to 
it.^  The  projects  became  so  numerous  as  to  be  a 
nmaance,  and  it  become  necessary  to  provide  a 
letnedy.  _  The  Act,  therefore,  provided  that  piovi> 
rional  re^stry  was  first  necessary,  but  then  nothing 
but  issuing  handbills,  making  surveys,  &c  oould  be 
done,  for  by  the  23rd  section  the  parties  were  not 
deacribed  as  a  company,  but  "promoters."  If  the 
•fbir  wss  carried  on  by  the  Bovd  themselves  by  a 
deed,  and  obtained  complete  registration,  and  oe- 
osDse  a  corporation,  conld  choose  directors,  take 
■faaies,  inspect  accounts,  &c.  as  partners,  none  of 
wUeh  things  they  could  do  up  to  that  time, 
aSm  cQd  not  vary   the   case  of   peliminary   ex- 

— ■ 1  bring  the  subject  of  specnl  contnct  be- 

the  parties.    The  Joint- Stock  Act  did  not 


amalgamate  the  parties  agreeing  to  fake  shares 
with  the  promoters.  It  appears  to  his  me  that 
it  did  what  the  Legislature  intended  it  sUonld — 
left  the  rights  as  it'found  them,  except  that  it  lega- 
lated  the  course  each  party  was  to  take ;  and  there- 
fore it  followed,  even  if  yon  found  ambiguous  ex- 
pressions in  the  Act,  the  rights  and  obligations  were 
not  touched,  bnt  a  machinery  given  to  regulate  com- 
plicated affaire.  First,  to  make  out  lists  of  contribu- 
tories,  members  of  the  company,  and  all  other  per- 
sona liable  to  contribute  to  the  expenses  thereof 
Had  the  Court  at  first  more  strictly  adhered  to  the 
langnage  of  the  Act,  these  difficulties  would  not 
have  occarred;  but,  unfortunately,  without  the 
slightest  disrespect  to  those  who  had|done  so,  winding- 
up  orders  had  Deen  made  rather  hastily  of  companies 
not  formed  affecting  those  who,  until  the  company 
was  formed,  were  necessarily  by-standers,  and  had 
individual  rights,  and  not  as  a  class.  This  was 
proved  in  Watstah  v.  Spottiswoode,  for  the  parties 
were  continually  changing,  and  there  was  no  common 
fund,  and  the  rights  were  those  of  creditors,  no 
doubt  of  a  peculiar  nature.  Then  came  Cottle's  and 
Vpfill's  cases.  In  the  latter  it  was  decided  that 
there  was  a  liability  for  something ;  and  although  it 
was  extremely  difficult  to  understand  the  ground  of 
that  decision,  it  must  have  been  that  a  man  taking 
shares,  and  becoming  a  member  of  the  provisional 
committee,  autborisM  the  said  members  sufficiently 
to  make  Um  liable  as  a  contributory,  as  if  he  had 
said,  "  act  for  me."  He  (Lord  Cranworth)  must 
confess  he  did  not  see  why  that  should  follow;  but 
that  was  the  goveming  decision. 
On  the  4th  of  July  the  Vice-Chaneellor  pro- 

notwced  

JUDGMESn". 

The  ■ViCe-Chancblt-or. — In  his  opinion,  there 
was  no  ground  for  placing  on  the  list  of  contri- 
butories  a  mere  allottee,  because  ho  was  entitled  to 
receive  back  his  deposit  or  for  having  contributed  too 
much.  It  was  said  that  that  would  be  controverting 
decided  cases ;  but  in  looking  at  the  cases  there  was 
a  clear  distinction,  for  in  some  the  subscriber's 
agreement  had  been  signed,  and  soma  authority 
given  for  expenses  incurred,  and  actions  had  been 
brought  and  verdicts  obtained.  With  respect  to  the 
circumstances  of  the  present  ease,  there  was  nothing 
to  warrant  the  placing  of  Mr.  Carrick's  name  on  the 
list,  without  shewing  what  the  expenses  incurred 
were.  There  was  evidence  to  shew  that  he  had 
sanctioned  the  appointment  of  a  traffic-taker ;  bnt  it 
must  be  shewn  that  expenses  had  been  incurred,  and 
were  now  remaining  unpaid.  He  (the  Vice-Chan- 
oellor)  did  not  think  that  UpfilTa  case  governed  this. 
It  vras  arranged  here  that  1(X)  shares  should  be 
offered ;  bnt  there  was  nothing  to  shew  that  there 
was  any  acceptance.  Mr.  Carrick  had  agreed,  it  was 
true,  to  pay  100/.  towards  the  winding  up ;  but  that 
was  only  a  willingness  to  contribute  something 
towards  the  expenses,  for  the  sake  of  peace.  The 
result  must  be,  that  Mr.  Carrick's  name  most  be 
withdrawn.  But  let  it  be  referred  back  to  the 
Master  to  review  his  decision  upon  any  evidence  as 
to  Mr.  Carrick's  special  liability,  with  costs  up  to  the 
present  time..  Order  accordingly. 


estntv. 

Beported  by  J.  Hsirar  Cooks,  Esq.  BErrister.at-Iiaw. 

Titesday,  May  13. 
Stokes  c.  Saixihons. 
Will— Construction— Estate. 
The  words  "  I  give  and  derise  all  my  estate  and 
effects  "  will,  unless  restrained  by  the  context  of 
the  will,  dated  since  the  statute  I'Vicl.  c.  26  (the 
Wills  Act),  pass  after  acquired  real  estate  of 
which  the  testator  died  seised. 
William  Jenkins,  by  his  will,  dated  13th  Septem- 
ber, 1839,  devised  as  follows : — "  I  give,  devise,  and 
bequeath  all  my  estate   and  effects  whatever  and 
wheresoever,  and  of  what  nature  or  kind  soever  the 
same  maybe,  unto  William  Langford  Jenkins,  nowat, 
&c.  such  estate  and  effects  to  be  paid,  assigned,  or 
transferred  onto  the  said  William  Langford  Jenkins, 
upon  his  attaining  the  age  of  twenty-one  years." 
The  tes'ator  then  directed  that  in  the  meantime  and 
until  be  should  attain  that  age,  the  interest,  divi- 
dends, or  proceeds  of  such  estate  and  effects,  or  so 
much  thereof,  or  so  much  of  the  principal  tliereof , 
as  in  the  discretion  of  the  executors  should  be 
necessary  for  that  purpose,  should  be  applied  to- 
wards thie  maiMenanoe,  education,  and  putting  forth 
in  the  world  of  Wmiam  Langford  Jenkins.    The  tes- 
tator tiicn  appointed  E.  W.  Wadeson  and  R.  Green 
executors  of   his  will,  and  gnardians  of  William 
Langford  Jenkins,  and  gave  the  power  to  alter  and 
vary  the  secoritiee,  and  to  la^  out  the  same  on  real 
or  personal  security,  and  to  reimburse  themselves  all 
expenses  out  of  the  said  "  estate  and  effects."    His 
will  concluded  as  fellows: — "And  I  ove  andbc' 
queath  unto  my  said  execntors  a  legacy  m  UXU,  each, 
and  ia  the  event  of  the  said  William  Langford  Jiso- 
kins  not  attaining  (he  age  of  twentyM>ne  y«a»t  T 


give,  devise,  and  bequeath  unto  them,  or  the  snr- 
vivor  of  them,  all  my  afbreaaid  estate  and  effects." 
After  the  date  of  t^e  will  the  testator  acquired  copy, 
hold  estates  of  inheritaoiM,  of  whidi  he  died  seissd 
to  him  and  his  heirs. 

This  was  a  special  case,  submitted  for  the  opinion 
of  the  Court  under  the  statute  13  &  14  Vict^  &  35 
(Sir  Geo.  Turner's  Act).  It  stated  that  W.  L.  Jan- 
kins  was  admitted  to  the  copyhold  property  as  de- 
visee    under  the  will,  and  after   he    attained  the 

Xof  21  years  he  sold  &e  same  to  the  plaintiff,  who 
r  admittance  eontracted  to  sell  to  the  defendanV 
who  refiised  to  complete  unless  the  customary  heii 
of  the  testator  aenoarred  in  the  sale.  But  aabse> 
quently  the  present  case  was  agreed  to. 

Greene,  for  the  pUintiff,  relied  on  the  3nl  and 
24tb  sections  of  the  statute  1  Tict  c.  26,  and  oitad 
the  cases  of  Tanner  v.  Morse,  Gas.  temp.  Talbot, 
204;  Dot  dem.  Wall  v.  Laagtandt,  14  East,  370; 
Woollamv.  Kenworthy,  9  Ves.  137 ;  Doe  dem.  Hiok 
V.  Dring,  2  Mau.  &  Selw.  448;  Dae  dem.  Brans  r. 
Evana.  9  Adol.  &  El.  719 ;  Ford  v.  Ford,  6  Hare, 
486;  Doe  dem.  Btan*  T.  Walker,  19  L.  J.  (N.  S.) 
293,  Q.  B. ;  and  Morrison  v.  Ifoppe.  17  Law  T.  1. 

/.  Templeton  Wood,  for  the  defeodant,  cited  Do* 
dem.  Spearing  v.  ^ticAaer,  6  Dum.  &  East  (Tena 
Rep.),  610;  Newland  v. Majoribanis,  5 Taunt. 268^ 
Doe  dem.  HumB  v.  Uurrell,  5  B.  &  Aid.  18;  and 
Saumarez  v.  Saumara,  4  MyL  &  C.  331. 

Greene  replied. 

The  Vice-Cbancbllob.— I  feel  satisfied  tlat  aa 

fenend  rule  applicable  to  every  case  can  be  laid  down.- 
n  each  particular  oasethe  question  whether  the  real- 
estate  passes  or  not  nade*  the  general  words  of  a> 
will,  is  to  be  determined  only  fmn  the  intention  o£ 
ttie  testator  as  eapreaseA  in  the  will.  All  diat  can 
be  done  is  to  collect  the  intention  fiom  the  oontaxt 
of  the  whole  will ;  and  it  is  the  duty  of  the  Court  to 
examine  with  this  otgeotin  view  erery  clause  of  the 
will,  and  apply  thereto  the  genanl  nilea  of  oonstmc> 
tion  adopted  by  the  Courts.  Now,  it  isa  well  estab' 
lishedirule  of  construction,  that  general  words  muat 
be  allowed  their  full  effect,  .unless  it  is  perfectly 
clear  that  such  effect  is  oontroUed  by  the  context. 
in  considering  the  ciioamstaaoes  under  which  the 
testator  in  this  case  made  his  will,  and  the  cases 
cited  in  support  of  the  passing  of  the  real  estate^ 
ttiis  fact  appears.  The  mil  was  made  after  the  paas- 
hig  of  the  Wills  Act  (1  Vict.  c.  26),  and  with  a< 
knowledge,  therefore,  of  the  provisions  of  that  Act ; 
fbr  the  testator  must  be  presumed  to  have  a  know- 
ledge of  tha  contents  of  the  Act  of  Parliament.  The 
testator,  therefore,  must  be  presumed  to  ba*e 
known,  that  if  he  used  severtd  words  of  dispositioar 
applicable  to  real  estate  and  competent  to  ptus  suob 
estate,  those  words  would  operate  upon  all  the  real 
estate  of  which  he  might  die  seised,  although  he  had 
not  a  single  acre  of  land  belonging  to  him  at  the 
time  of  raakinff  bis  will.  Ezamiuing,  thai,  the  &a- 
positions  contained  in  the  will,  while  bearing  in 
mind  that,  at  the  time  he  wrote,  the  testator  knew, 
or  molt  be  considered  as  knowing,  that  any  futors 
acquired  real  estates  would  pass  by  any  genanl 
records  in  the  will  which  were  large  enougU  to  en- 
btase  them ;  first,  the  testator  says,  "  I  give,  de- 
vise, and  bequeath,"  the  word  "  devise "  bewg  a 
word  of  itself  applicable  to  real  estate.  The  testator 
prooseds,  "  all  my  estate  and  effects  whatsoever  and 
wheresoever;"  the  word  "wheresoever"  point- 
ing to  locality,  and  being,  therefore,  peeuliai^r 
applicable  to  real  estate.  He  does  not  st(» 
there,  but  goes  on  to  say,  "of  what  nature  and 
kind  soever  the  same  may  be."  A  deer  inten- 
flioB  appears  on  the  will,  therefore,  to  pass  all  bis 
property,  wheresoever  and  of  whatsoevM  nature,  oad 
to  give  it  to  William  Langford  Jenkins.  The  words 
I  have  just  referred  to,  if  standing  by  themselves, 
would  undoubtedly  pass  real  estate.  It  can  hardly 
be  contended  that  they  would  not  paie  it.  Then 
come  other  words,  which  may  or  may  not  operate  to 
control  those  general  words.  It  is  very  remarkable, 
and  it  shews  the  necessity  of  attendiog  closely  in 
each  case  to  the  particular  language  of  the  will,  that 
the  clause  which  created  in  my  mind  the  greatest 
difficulty,  was  not  particularly  commented  upoa 
during  tlie  argument.  It  is  the  clause  directins  that 
the  testator's  estate  and  effects. are  to  be  paid, 
assigned,  and  transferred."  No  doubt  the  words 
"  pay,  assign,  and  transfer,"  in  their  more  ordinary; 
sense  apply  rather  to  personal  than  to  real  estate, 
but  they  are  not  necessarily  confined  to  personal 
estate.  It  is  clear  that  real  estate  may  be  said  to  be 
transferred  by  any  conveyance  by  which  it  posses 
from  one  owner  to  another.  The  teetatoi^  aitcs. 
directing  it  to  be  "  transferred  "  on  attaining  twenty- 
one,  goes  on  to  say,  that  in  the  meantime,  "tae 
interest,  dividends,  and  proceeds  of  such  estate  and 
effects."  I  may  ohscrve,  the  word  "procaeda"  ' 
would  clearly  indude  both  real  and  personal  estate. 
The  testator  directs  "the  intenst,  dividends,  and 

rroceeds  of  such  estate ;' '  then  come  theworda  which 
confess,  in  the  first  instance,  embairassed  my  mind, 
and  iriiicfa,  bat  for  the  case  of  Sammtrez  r.  Sau.' 
marez,  I  sbeald  have  felt  a  difficulty  in  getting  osar.. 
The  words  are,  "the  interest,  dividends,  and  pro- 
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ceedi  of  inch  eatste  and  effect!,  or  lo  mncb 
thereof,  or  ao  mndi  of  the  principal  thereof 
■a  in  the  diieretion  of  my  ezecntors  ihall  be  neoea- 
MOT  for  the  purpose  to  be  applied  towards  the 
maintenance,  education,  and  puttinr  forth  in  the 
world  of  the  said  William  L«ni^ord  Jenkins."  The 
words  "  so  mnoh  of  the  prlndpal  thereof"  cannot 
be  applied  to  real  estate.  Bj  that  word  most  of  the 
diftenltr,  in  my  mind,  during  tlie  argument,  was 
created.  He  then  goes  on  and  app^ts  executors  of 
Us  win,  whom  he  names  guardians  of  William 
Langfbrd  Jenkins,  and  he  authorises  them  to  inTcst 
his  nid  "estate  and  effects  in  real  or  personal  se- 
curity." Upon  thoee  words  another  dimculty  arises, 
juat  the  same  as  the  difficulty  on  the  word  "  prin- 
cipal," and  one  which  mutt  be  answered  in  the  same 
manner ;  then  come  the  woids  "  I  direct  my  cxe- 
cutora  to  repay  and  rdmborse  themselves  ont  of  my 
and  eatate  and  effects."  I  think  that  may  apply 
both  to  real  and  penonal  property.  There  is 
nothing  more  in  the  will  except  that  in  the  event  of 
W.  L.  Jenkins  not  attaining  me  age  of  twenty-one, 
the  testator  gires,  deriaes,  and  bequeaths  all  his 
aforesaid  trust  estate  and  effiicts  to  his  execntars. 
Upon  that  will  nothing  can  be  more  clear  than  that 
tlto  teetator  did  not  intend  to  die  intestate  as  to  any 
portion  of  the  property  belonging  to  him  either  at 
the  period  of  his  will  or  of  his  death.  Words  occur 
in  the  will  and  in  the  devising  clauses  thereof, 
pacultariy  anilicable  to  real  estate,  and  which  are 
undonbtedly  competent  to  embrace  such  estate. 
THii  Honour  then  examined  with  great  minuteness, 
the  authorities  bearing  on  the  question.  In  JVew- 
Umd  T.  3f<wertiaai»,  the  words  "  estate,"  and 
"  poasessed/'  occurred.  In  Doe  dem.  Sptarinp  r. 
Bieiner,  there  were  the  words  "estate,"  and  "ex- 
ecutors and  administrators ;"  in  Doe  Hurrtlt  v. 
Hwrrtll,  "  executors,  administraton,  and  assigns," 
though  IforrisoM  t.  Hoppe,  was  decided  against 
the  passing  of  real  estate  to  aiidi  persons.  Woollam 
r.  Kemoorlhy,  waa  not  a  devise  of  real  estate. 
Sammartz  v.  Smataret,  seefned  to  govern  the  pre- 
sent case,  both  for  the  general  principle  laid  down 
by  Lord  Cottenham,  and  for  the  word  "  transfer  " 
beiiw  used.  He  then  condoded  as  follows :]  "  The 
result  is,  that  in  considention  of  the  context  of  the 
whole  will  I  find  nothing  of  necessity  controlling  or 
oonfirminjr  the  meaning  of  the  general  word 
"eatate;  a  term  whi(£,  in  its  Uteral  sense,  is 
•tiictty  applicable  to  real  estate.  My  opinion, 
therefore,  is,  that  the  copyhold  premises  m  qxiestion 
paasad  by  the  will.  I  have  given  my  opinion  the 
more  leadOy  without  reference  to  the  aathorities  or 
to  a  court  oif  law  from  my  recollection  of  the  nnme- 
roos  instances  in  which  contradictory  certificates 
have  beei)  returned  to,  quertions  of  construction 
lefeiicd  to.  uiese  courts.  ■ 

Jafy  5  and  9. 

WbM  ».  The  Dibbct  Lokdon  anb  Poktoioutb 

Railwat  Compant. 

Swte^  ptifirmaitet—ltaUway  eoamony. 

A  MUTiM*  ttiuffM  into  partiamnt  Jw  Jbrmmg  a 

raUwof.    A  lanioamtr  oppottd  the  biil.    Tke 

proatottn  t^tlk*  Ml  emttrid  imto  am  agrttmnt 

with  tikt  latidamatr  that,  m  tmuidtralien  qf  iii 

ae  lomftr  oppntbig,  the  eamatnp  would  pap  him 

mt*rtaiatamJ&rtomaeh<fU*lamdaottietid' 

img  'a  pitt»  qaanUlp,  and  a  etrtaim  aaitnmt  qf 

tatU.    At  the  tarn*  Mm*  tht  promottr^  agent 

ligned  a  memorandtam  that  if  the  Aet  ehoaldnaf 

be  oitamed,  the  agreement  for  purehate  ehoald 

mot  he  Undmg.    The  ommnMoa  av«t  withdrawn, 

and  the  Aet  pateed.    like  eompanp  then  ratiM 

the  agreement.    The  Hme  wa$  abandoned.    The 

landowner  filed  hit  bill  againet  Ihe  eompanp/or 

the  epee^  perfirmanee  ef  the  agreement,  and 

the  tame  wai  decreed. 

This  was  a  claim  filed  by  Mr.  Philip  Barker  Webb 
•aaintt  the  Direct  London  and  Portsmouth  Railway 
Company  praying  the  specific  perfermanoe  of  an 
agreement  entered  into  by  them  for  the  pay- 
ment of  4,5001.  for  the  purchase  of  a  por- 
tion of  his  land,  amounting  to  about  eight 
acni.  The  case  made  by  ti»  cUm  was,  mat 
tte  company,  having  introduced  thefar  Bill  into 
PtaKameDt  tor  maldng  the  railway,  were  opposed 
by  tiis  pkintifl^  thrangh  whose  land  the  line  was  in- 
tended to  pass ;  that  in  July,  1845,  they  entered  into 
an  agreement,  in  consideration  of  the  witbdiawal  of 
Us  apposition,  in  which,  alter  providing  for  the 
erection  of  a  bridge  fordie  plaintin  over  the  railway, 
tar  making  a  devntion  so  as  to  avoid  interference 
wiflt  his  meadow,  for  building  an  ornamental  arch- 
way under  their  laQway  so  as  to  connect  a  shrubbery 
with  another  part  of  his  poden,  and  after  stipnlating 
against  the  erection  of  any  station,  and  other  mat- 
tors,  they  agreed  as  follows :— "  LasUy,  that  the 
company  shaU  pay  to  the  said  P.  B.  Webb  4,500/. 
together  witii  tne  costs,  charges,  and  expenses  in- 
cored  up  to  the  day  of  the  date  hereof,  of  reason 
of  the  intended  formation  of  die  said  railway  (not 
exeeedbig  the  sum  of  15M.),  before  the  company 
shall  enter  upon  any  of  tiie  lands  of  the  said  P.  B. 
Webb,  for  the  porpoee  of  making  tiieir  railway;  and 


that  all  timber  and  other  trees  on  the  lands  to  be 
taken  by  the  oompanv  shall  be  the  property  of 
the  said  P.  B.  Webo;  and  it  is  hereby  de- 
clared, that  the  sum  of  4,500/.  is  to  be  the 
purchase-money  for  the  said  land  so  to  be  taken  by 
the  company  for  the  formation  of  their  railwajr  not 
exceeding  eight  acres,  according  to  such  deviated 
line  as  aforesaid,  across  the  property  of  P.  B.  Webb, 
described  in  the  plan,  and  for  the  consequential 
damage  to  such  property."  On  the  same  day  the 
plaindff's  agent  wrote  at  the  foot  of  the  agreement 
the  following  memorandum : — "  It  is  understood 
and  agreed  by  and  between  the  parties  above  named, 
that,  in  the  event  of  the  Act  of  Parliament  referred 
to  in  the  foregoing  agreement  not  being  obtained, 
the  agreement  for  pnrcliase  hereinbefore  contained 
siiallbe  null  and  void."  The  compwiy  obtained 
their  Act  in  June  following.  In  April,  1»17,  the 
company,  by  an  indenture  under  seal,  ratified  and 
oonnrmed  tne  above  agreement  in  consideration  of 
the  plaintiff's  withdrawal  ef  his  oppodtion  to  their 
Bill.  It  was  alleged  that  subsequently  the  company 
had  entered  on  the  plaintiff*a  lands  for  the  purpose 
of  marking  ont  the  line,  and  that  they  had  removed 
some  trees  and  parts  of  the  fences.  In  June,  1849, 
the  power  of  taking  land  bj  the  company  ex- 
mred,  the  project  of  forming  the  line  from 
Epsom  to  Portsmouth  having  been  abandoned. 
On  behalf  of  the  plaintiff  it  was  argued,  that  the 
entry  on  the  land  was  made  in  purauanoe  of  the 
agreement,  and  that  where  no  fixed  time  for  pay- 
ment is  made  in  such  an  instnuneot  as  the  agree- 
ment in  question,  the  money  becomespayable  on 
the  event,  namely,  the  Aet  passing.  The  cases  of 
Bland  v.  Crowley,  decided  in  the  Court  of  Ex.  (not 
reported)  in  May  last,  and  that  of  Preiton  v.  The 
Lnerpool  and  Maneheiter  Rmlwep  Companp,  de- 
rided by  Lord  Cranworth  in  the  present  month, 
were  dted  and  relied  on.  For  the  disfendants  it  was 
contended,  that  tlie  agreement  was  not  absolute 
and  unconditional,  but  depended  upon  the  line  being 
actually  formed.  This  was  evident  from  the  other 
dauaes  of  the  agreement,  providing  for  biidps, 
arches,  &c.  TheTormation  of  the  line  waa  now  im- 
possible bv  die  expuationof  the  powers  of  the  com- 
pany ;  ana  ibe  plaintiff  still  remained  in  possession 
of  this  property.  Asthe  company  were  incorporated, 
bat  thor  power  of  tddnf  land  was  gme,  they  could 
not  hold  any  widiont  violating  the  Mortmain  Act. 
Tlie  entry  which  had  been  made  was  merely  under 
the  Lands  Clauses  Consolidation  Act,  with  the 
provisions  ot  which  the  plaintiff  must  be  pre- 
sumed to  be  as  ihmiliar  as  the  company. 
If  the  company  proposed  to  pay  this  large 
sum  of  4,500/.  for  tiAt  acres  of  land,  any  share- 
holder might  restrun  the  director*  from  so  applying 
die  eapitd,  as  it  would  be  very  unjust  to  compel 
payment  for  that  wUdi  bad  not  been  actually  taken. 
The  cases  of  Kimbtrtep  v.  Jeaning,  6  Sim.  340,  and 
Harnett  v.  raiding,  2  Scb.  &  Lef.  549,  were  dted 
to  shew  that  equi^  would  not  lend  its  aid  to  en- 
force what,  at  the  least,  waa  a  hard  bargahi.  The 
Court  wo<dd  not  compd  the  company  to  buy  land 
which  by  reason  of  the  expiration  of^  their  powers 
they  could  not  use,  and  in  consequence  of  the  law  of 
mortmain  they  could  not  hold,  but  would  leave  the 
plaintiff  to  his  remedy  at  law,  if  he  had  any.  In 
reidy,  it  waa  urged  that  the  title  of  the  plaintiff  to 
relief  was  dear.  It  wsa  denied  that  thoe  was  any 
hardship  in  compelling  the  company  to  perform 
thefr  oontract;  and  it  was  contended  that  the  bar- 
gain was  a  good  bamin  at  the  time  the  company 
obtained  ttuw  Act.  The  scrip  rose,  and  profits  were 
doubtless  made  upon  die  shares.  It  was  no  answer  to 
say  that  they  did  not  now  want  the  land.  Amanwho 
had  pnrehased  a  pair  of  spectades  mightas  well  say  he 
ought  not  to  pay  for  them,  because  oe  had  become 
blind.  The  Legisfaiture  had  dedded  that  it  waa  not 
a  hardship  to  compel  these  companies  to  perform 
their  contract.  They  sought  power  not  only  to 
abandon  thdr  railways,  blit  fbev  contracts  for  the 
purchase  of  land,  and  a  Bill  Jbr  that  purpose  had 
paased  dirough  the  House  of  Commons.  The  House 
of  Lords,  however,  had  introduced  the  19th  section 
in  the  Railway  Abandonment  Aet  (13  &  14  Tict.  c. 
83),  providing  that  aotUng  therein  contained  should 
extend  to  release  the  companies  from  any  liability  to 
porehaseland  where  the  agreement  was  part  per- 
nmned,  or  the  price  of  the  purchase  money  was 
fixed  by  die  contract. 

The  Solieitor-  General  and  if  axon  for  the  plaintiff. 
Malbit  and  W.  BovUI  (or  the  company. 

Judgment  reserved.        

JTTDQVEST. 
Wedneidap,  July  9.— The  Vicb-Chancbllor 
said  that  the  daim  was  filed  for  the  spedfic  perform- 
ance of  an  agreement,  dated  the  23rd  day  of  July, 
1845.  On  that  day,  Mr.  Charles  Sedgefidd  Crowley, 
of  Croydon,  Mr.  Benjamin  Baines,  of  Islington,  and 
Mr.  John  Laurie,  of  Charles-street,  St.  James's- 
square,  three  of  the  promoters  of  an  Act  of  Parlia- 
ment for  making  a  railway  from  the  Croydon  and 
Epsom  Railway,  at  Ejnom,  to  the  town  of  Ports- 
moudi,  to  be  called  "  Tba  Direct  London  and  Ports- 
mouth Railway,"  on  behalf  of  themselves,  and  aQ 


other  the  promoten  of  the  Act,  catered  into  an 
aneement  with  the  plaintiC   Mr.  PUtHp  BariDer 
Webb,  an  extensive  landowner,  near  Godalmim^  in 
Surrey,  by  which  they  agreed,  amongst  other  tU^s, 
to  buUd  a  bridge  between  certain  pouts  narted  oa 
the  plan  annexed  to  the  agreement,  to  ooanect  his 
propertj  which  should  be  divided  by  the  imiwieed 
railway;    to  build  an  ardiway  under  the  nHway 
between  certain  other  points  mentioaed  ia  die  plan, 
so  as  to  continue  the  Shrubbery-walk,  whkl  wis 
proposed  to  be  divided  by  the  railway,  and  to  sDiw 
the  plaintiff  to  cross  over  the  railway  on  a  kfd 
between  certain  points;    and,  fnrthv,   that  dwy 
should  not  erect  any  station  on  any  part  of  tiie  kadi 
of  the  plaintiff,  which  might  be  seen   from  the 
mansion-bouae  or   the  grounda   surroundiag  dw 
same ;  and,  ^ninthly,  that  the  company  should  not 
enter  upon,  nor  deposit  soil  or  refuse,  earth,  or  other 
materials  on  the  plaintifi's  lands  (except  soefa  aa 
should  be  taken  by  the  company  for  the  site  of  the 


railway),  for  any  purpose  whatever,  withoct  the  plaia  • 
tiff's  consent ;  and,  lasdy,  that  the  eomseay  AoM 
pay  to  the  plaintiff  4,500/.,  together  with  hia  i — ^ 


charges,  and  expenses,  inomcd  up  ta  die  day  of  tta 
date  thereof,  by  reason  of  the  intended  faraiatianot 
the  railway  (not  exceeding  the  sum  of  150/.),  before 
the  company  should  enter  on  any  of  the  plaintiff's 
lands,  for  tho  purpose  of  making  their  railway;  and 
diat  all  timber  and  odier  trees  on  die  landa,  to  be 
taken  by  the  company,  should  be  the  property  of  tte 
ptaintiff:  land  it  was  thereby  declared,  "that  tha 
sum  of  4,500/.  was  to  be  the  purchase-money  ibr  the 
said  land,  so  to  be  taken  by  the  oompany  far  the 
formation  of  their  railway,  notexoeedinf  ei^  aoai^ 
according  to  ioch  deviated  line,  as  afotcsaiil,  aoasi  ' 
the  property  of  the  pUotiff,  described  in  Ifcaplaa, 
and  for  the  consequential  damage  to  tadi  property.*' 
At  the  foot  of  the  agreement  a  memonDdam  waa 
written,  signed  by  the  plaintiff's  agent,  by  wfaiAit 
waaundairtood  and  agreed  by  and  between  tha  par^ 
tiea,  that  in  the  event  of  the  Act  of  Parila- 
ment  referred  to  in  tlie  foregoing  agieeailt 
not  being  obtained,  the  agreement  for  puichaie 
tbereinbaore  contained  shmild  be  anil  and  void. 
This  agreement  was  entered  into  while  the  eem- 

Kiy'a  Bill  waa  pending  in  Parbament,  Mr.  Webb 
Dg  a  landowner  upon  the  line  of  railway,  tha  coa- 
sidendoo  for  it  being  the  withdrawal  or  Us  oppo- 
sitioa  to  the  Bill.   After  the  agreemoit  was  lilltsreC 
namdy,  ondie  26th  of  Jnne,  1846,  the  Art  of  Ar- 
liament  waa  passed.    On  die  5th  of  Apd,  IM7,  Oe 
company  executed  an  ^denture  under  seal,  ^  wUoh 
they  agreed  to  keep  all  the  coveasato  aad  auaa- 
meats  which  they  had  entered  into  ia  Jaly  IBM.    U 
was  for  the  spedfie  performance  of  the  Irtter  i. 
meat  that  the  present  daim  was  filed.    The  < 
pany,  it  appeared,  had  entered  apoa  the  1 
prised  in  the  agreements  for  the  purpose  of  i 
oat  the  line  and  takiM  out  tha  tevds.    It  wait 
preaaly  admitted  that  the  compaar  had  in  ao  aflMT 
way  taken  possession  or  mterferao  with  Ike  In*  of 
the  plaiwtijr.    Tha  company  had  fbUen  iaia  dK' 
ficuldes,  aad  haying  abandoned  the  railway,  had. 
no  occasion  for  die  land  in  aoaatiaa.    Four  i 
had    been    niged    in   oppodtion  to   tha 
firs^   diat  the  agreement  was  conditinaal  ^oa 
the  company  requiring  the  lands  far  the  pat- 
pose  of  making  die  railway,  and  dmt  tha  hail,  t0t 
being  required  for  that  purpose,  there  wa*  aa  «M^ 
ment  to  bind  them.    Secondly,  that  the  AMbLwm 
the  price  not  only  of  the  lands,  but  of  die  ema> 
quential  damage,  aad  that  the  price  to  be  pul  far 
the  lands  could  not  be  distingaiahed,  and  the  Coist 
could  not  decree  a  spedfic  pcrfenaance  of  tha  sgita 
ment  to  pay  the  purdiase-raoaey.    TU|A,  that 
thepowenm  the  company  having  ceaaaAawaMli 
not  now  take  the  land.    And,  fourthly.  iHSIte 
hardahip  of  thia  caae  ought  to  predade  the  Ceart 
from  decredng  a  specine  parformanoe.    Tha  tat 
point  depended  upon  the  ooastmction  of  th*  Si^sa- 
ment  taken  altogether,  and  not  upon  any  paitMV 
dause  of  it.   If  the  construction  contended  far  acre 
righ^  the  agreement  in  effect  would  be  an  agiaeeaeat 
for  a  right  to  take  the  land,  and  not  for  the  pui  chase 
of  thehmditsdf;  it  would  be  an  agreemeitf  that  if 
diey  took  the  land  they  would  give  4.S0M.  aad 
for  consequential  damage.    This  was  nota  very  pre- 


bable  contract  for  a  laadowner.to  enter  into,  the  coa- 
slderadon  for  it  behur  that  ha  waa  to  give  up  hia 
opposidon  to  die  BuL  It  might  be  a  qiitiiitiaa 
to  he  oonsidaed  whether  it  was  so  or  not.  Ifsach 
had  been  the  meaning  of  the  parties,  all  the  jKOfU 
sions  of  the  agreement  would  have  been  subject  to 
that  condition;  but  that  was  not  the  caae.  Tha 
provisions  to  build  the  bridge  and  make  the  vA 
were  absolute,  and  depending  upon  no  oonditiaiv  aaf 
the  land  for  these  purposes  mnrt  be  veeted  ia  die 
oompany.  The  dense  upon  which  the  argnmantwaa 
founded  could  hardly  be  intended  to  be  couditioaal. 
the  sum  to  be  paid  for  costs  being  mentioned  in  tiie_ 
most  positive  manner.  The  construction  contaaded  * 
for  was  not  a  necessary  one ;  it  was  arrived  at  by 
conddering  the  clause  as  to  the  payment  of  dia 
4,500/.  as  over-riding  die  whole  of  die  aigumeat. 
He  saw  no  reason  for  such  a  ooastmction  u  that 
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timtended  for  by  the  oompny.    It  Ba^bt  well  be, 
that  tbe  btter  put  of  the  cUnse,  "and  it  is  hereby 
iecbred,  that  the  said  ram  of  4,500/.  is  to  be  the 
pnrcbafe-money  for  the  land  so  to  be  taken  by  the 
oompany  for  the  formation  of  their  railna^,  not  ex- 
ceernng  eicbt  acres,  accordinf  to  such  deviated  line 
u  aforasau,  across  the  property  of  the  said  P.  B. 
Webb,  described  in  the  said  plan,  and  (or  the  conse- 
qaential  damage  to  soch  property," — it  might  well  be 
taat  that  was  an  independent  acreement,  and  thus  a 
danae,  which  was  said  to  orerride  the  whole  agree- 
mant  woold  become  a  danse  making  4,900/.  pay- 
able  before  the  company  coald  enter  npon  any  of 
the  land  of  the  pbuntin.     Hariog   re^rd  to  the 
other  danses  of  the  aoeement,  and  to  the  provi- 
sion as  to  the  cost.    Hia  Honour  was  of  opinion 
that  this  was  the  sonnd  oonstmction  of  the  anee- 
ment,  and  that  the  company's  first  point  could  not 
be  maintained.    But,  then,  it  had  been  said  that 
the  4,500/.  were  to  be  paid  for  the  land,  and  for  con- 
teqQentiaIdamage8,andtheConrt  conld  not  enforcean 
agreement  where  no  definite  price  was  fixed  for  the 
bold,  and  that  this  was  not  a  oase  for  compensation 
nnder  tbe  Act  of  Parliament,  where  there  nad  been 
a  aepaiatB  and  distinct  agiaement  to  accept  a  snm  in 
foil  fbr  the  pnrcbaae»  and  for  all  damage  sustained 
by  the  use  the  oompany  were  about  to  make  of  the 
Inid.    But  it  could  surely  be  maintained  that   a 
oompany  were  to  be  discharged  irom  their  contract 
because  they  were  unable  to  use  the  land  for  the 
purpose  contemplated.     He  could  not  hold   that 
the    substance    of    the    Kreement,     whidi    was 
ftr  the  purchase  of  the  land,  was  to  be  defeated,  or 
agfunst  the  vendor,  because  there  had  been  a  de&nlt 
On  the  part  of  the  purchaser.    The  second  point 
made  by^  the  company  was,  therefore,  not  sustain- 
able.   The  third  pmnt  made  was,  that  the  company 
eonld  not  now  take  the  land.    He  had  expressed  a 
■trong  intimation  of  his  opinion  on  this  point  during 
tlie  aqiament,  and  he  saw  no  reason  for  changing 
that  OfrtnioD.    The  argnment  waa  foonded  npon  the 
eompany'a  ^vate  Act,  by  whi«ji  it  was  provided, 
that  the  railway  should  be  completed  within  five 
year*,  and  that  at  the  expiration  of  such  period  the 
powen  ijven  by  the  general  Act  for  exeenting  rail- 
way works,  or  otiierwise  relating  thereto,  should 
OMM  to  be  exercised,  except  as  to  so  mnch  of  the 
imitway  as  should  then  have  been  completed.    This 
danae,  as  he  thought,  clearly  took  away  the  powers 
graatM  to  the  company,  but  it  did  not  affect  their 
obligations.    It  had  been  argued  that  one  of  thdr 
powan  was  to  take  land,  bnt  that  was  gone.  The  an- 
swer to  that  was,  that  tber  had  actually  taken  the 
kad  by  the  contract,  by  wUeh  they  had  become  in 
«qaity  the  owners,  having  a  right  to  keep  the  land. 
AMknnl  constraction  wooM  put  an  end  to  an  niU 
wa»  eootraets,  whan  laOwaya  wen  not  aetiialiy 
Hate  and  when  the  time  granted  by  the  Act*  te 
■Hnag  them  had  passed.    As  to  the  foortb  point. 
Bandy,  the  ground  of  hardship,  h«  saw  no  ground 
apoa  which  be  could  refuse  to  interfore.    The  oom- 
pany had  entered  into  the  contract  with  their  eyes 
opened,  snd  they  had  had  the  benefit  of  the  eonsi- 
Mration  by  the  withdrawal  of  tbe^aintiff's  opposi- 
tioB  to  the  Bill  in  Parliament.    TWe  was  nothing 
to  shew  that  the  agreement  was  not  a  Eur  one.    ft 
bad  been  written,  in  the  first  instance,  and  some 
time   afterwards  had  been  confirmed  by  a  deed 
of  the   company   under   seal.      It   was   not   he- 
ealm  the  company  found   themselves   unable  to 
eomplete   the   railway   that    he    oould  refose   to 
eompd  a  specific  performance    at    the  inrtfrny 
of  the  vendor.    The  decree  must  decUre  Oat  the 
M«en>ent  of  the  23rd  of  Joly,  1845  was  not  condi- 
tional upon  the  land  therein  mentioned  being  wanted 
fcr  the  purpose  of  the  railway,  but  that  according  to 
tbe  oonstraction  of  the  agreement,  Mr.  Crowley 
Mr.  Baioes,  and  Mr.  Laune,  as  promoters  of  the 
Aet,  wen  lUisoIntely  entitled  to  become  puichasers, 
fcr  4,500/.  of  the  land  forthe  purpose  of  the  intended 
nilway,  and  that  by  virtue  of  the  indentura  of  the 
Stli  of  April,  1846,  the  company  wero  bonnd  by  the 
•Kreemeot,  and  the  plaintiff  waa  entitled  to  have  the 
•una  apecific  performance.    There  most  be  a  refer- 
esioe  to  the  Master  to  inquire  into  the  title  of  the 
land  sonprised  in  the  agreement. 

Canaira  ftato  Ciattf. 


cmvm*  or  ^vaam 

Bsportsd  Vr  Aduc  Bmtasiov  and  Pm  VAxna, 
Mtqf.  Bairist«r»«t.I«w. 

TVst^y,  Jtme  17. 
Ta&lbton  e.  LinnBLL. 
Voluntmy  Comxyaaee — Prtmd  ufot  Crediton— 
Common  Stetntry — Void  dteutration  of  tuet — 
Siatt.  13  Slix.  e.  5;  27  EUi.  e.  4. 
ji.  a  trader,  ittng  tenant  for  lift  of  *tttled  ettatei, 
tfiih  remainder  to  hit  w^efir  tut,  remaindtr  to 
JU$  torn,  B.,  in  tail  mate,  rimmnden  over,  in  1815, 
Joined  hu  w^e  and  B,  in  mating  a  tenant  to  the 
precipe,  and  i%ftrinf  a  rteottrp.    By  deed  f)f 


the  tame  date  tke  tut*  vert  dtelartd  to  ie  to  B. 
and  hie  hein  during  iht  life  of  A.  for  hit  oienpro- 
ptr  ben^t,  remainder  to  theie^eforlifi,rtmatndtr 
to  B.for  Iffi, remainder  to hitjirttaud  other  tontin 
tail  malt,  remainderi  over.  By.  the  tame  deed 
other  tttatet,  qf  whieh  A.  wot  sewed  infee,  were 
conveyed  to  the  tame  tuet,  except  that  B.  leai  to 
take  an  immediate  atate  for  Itfe  in  them.  A. 
knetc  that  he  viae  ituolvent,  and  executed  thete 
detdtfor  the  purpote  of  defrauding  hit  ereditorti 
lut  B.  teat  tgnorant  (ff  the  fraud.  A.  thortly 
afterward  teeame  bankrupt ;  and  qfter  the  trial 
qf  an  itiue,  the  Court  of  Chancery,  in  1819,  de- 
creed thai  the  deedt  of  recovery  were  fraudulent 
and  void,  at  againtt  the  creditort,  and  q/lerwardt 
ordered  them  to  ie  delivered  up  to  the  attigneu 
to  be  cancelled,  which  wat  dont : 
Held,  that  the  deedt  of  recovery  were  void  {at 
againtt  tht  creditort  of  A.)  under  ttat.  13 
Blix.  c.  5;  that  tht  ith  teet.  did  not  apply 
to  B.  who  wat  a  party  to  the  recovery,  but 
only  to  pertont  who  had  ettatei  in  remainder  or 
revertion,  expectant  upon  the  ettatet  of  the  par- 
tiet  to  the  recovery ;  and  with  regard  to  whom 
the  recovery  would  operate  at  a  bar,  notwith- 
itanding  ike  fraud;  that  either  the  deed  declar- 
ing the  utei  wat  void  altogether,  by  reaton  qf  the 
fraud  of  A.,  or  that  the  declaration  qf  utet  wat 
a  voluntary  conveyance  within  ttat.  27  EUz.  c.  4 ; 
an<i  that  in  either  cate,  the  recovery  ttanding 
alone  would  enure  to  the  ute  qf  A.  for  life,  re- 
mainder to  B.  in  fee  I  and  to  a  purchater  for 
valuable  contiderationfrom  B.  after  the  death  of 
A.  would  have  a  good  title  againtt  the  ton  qfB. 
claiming  under  the  declaration  of  utet. 
This  was  s  case  directed  by  the  Court  of  Chancerr 
for  tbe  opinion  of  this  Court;  the  facts  of  which 
and  the  qoestions  raised,  sufficiently  appear  from  tbe 
judgment  of  the  Court. 

The  case  was  anued  Friday,  April  23  (a)  by  Pea- 
cock (with  him  W.  T.  8.  Daniel)  for  the  phtinaff; 
Butt  (with  him  Crompton  and  Prior)  for  the  defen- 
dant. Cur.  adv.  vult, 
JUDOJIKKT. 

Lord  Campbcll,  C.J. — The  qnestion  in  this  caae 
being,  whether  the  plaintiff.  Bannister  Tarleton,  an 
infant,  had  any  estate  or  interest  in  certain  estates 
comprised  in  an  indenture  of  settlement  of  the  30th 
of  September,  1790,  of  which  estates  a  common 
recovery  was  suffered  in  Easter  Term,  1815;  it 
is  material  to  see  who  were  tbe  parties  living 
and  interested  in  the  estates  at  the  time  of  the  reco- 
very. John  Tarleton,  the  grandfather  of  the  pUin- 
tiff,  then  a  trader  within  tbe  bankrapt  laws,  vras 
tenant  for  life,  with  remainder  to  his  wif<^  Isabella, 
for  lifis ;  with  nmainder  to  liis  son,  J<rfin  CoUing- 
««0d  TarUion,  the  fetber  of  the  now  plaintiff  in  tail 
mal^i  with  remainders  to  the  yonncer  son  of  John 
and  Elixabeth  Tarleton,  namely,  Edward  Thomas 
Tarleton,  in  tail  male  ;  with  remainder  to  Margaret 
Ann  Tarleton,  the  daogbter  of  John  and  Isabdia 
Tatletoa,  in  tail  general ;  with  remainder  to  Alexan- 
der CoUingwooC  the  original  settlor  in  fiee.  John 
CoUingwood  Tarleton  had  attained  twenty  .one  yean 
of  agB  in  1815,  but  was  not  married  till  many  years 
afterwards.  An  indenture  of  bargain  and  sale,  dated 
the  18th  of  March,  1815,  was  exeant«d,  by  which 
John  Tarleton,  Isabella  his  wife,  and  John  Coiling- 
wood  Tarleton  joined  in  making  WiUiam  Ainge  t 
tenant  to  the  prtecipe  for  the  purpose  of  soffering  a 
common  recovery,  m  which  Robert  Black  should  be 
demandant,  to  such  uses  as  shoold  be  expressed  in 
another  indenture  of  the  same  date.  That  recovery 
was  suffered  in  which  Isabella  Tarleton  and  John 
CoUingwood  Tarleton  were  vouchers  who  vouched 
over  ute  common  vouchee.  It  is  plain  that  there 
were  proper  parties  to  thia  recovery,  and  that  it 
waa  in  all  respects  regular.  By  indenture  of  lease 
and  release  of  the  17th  and  18th  of  Marob,  1815, 
John  Tarleton,  and  Isabella  his  wife,  and  John  Col- 
UngwoodTarleton  being  parties  to  the  rdease,  the  nses 
of  tbe  recovery  were  declared  to  be  to  John  Col- 
lingwood  Tarleton  and  his  heirs  during  the  life  of 
John  Tarleton,  for  his  own  proper  benefit,  wiUi  re- 
mainder to  Isabella  Tarleton  for  life ;  with  remain- 
der to  John  ColUngwood  Tkrleton  for  lifb,  with  re- 
mainder to  his  first  and  other  sons  in  tail 
mail,  under  which  Bannister  Tarleton  now 
daims;  with  remainder  to  Edward  Thomas 
Tarleton  for  life,  with  remainder  to  the  first 
and  other  sons  in  tail  male,  with  remainder  to 
Margaret  Ann  Tarleton  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail  male,  with  sundry 
other  remainders  to  unborn  diildren,  and  with  the 
ultimate  remainder  to  John  Tarleton  in  fee.  By  tbe 
same  indenture  other  estates  of  which  John  Tarleton 
waa  seised  in  fee  were  conveyed  by  him  to  the  said 
nses,  except  that  John  ColUngwood  Tarleton  was  to 
take  an  immediate  estate  for  life  in  them.  John 
Tarleton  was  at  the  time  insolvent,  and  knew  that 
he  was  so,  and  all  this  was  done  by  him  for  the  pur- 
pose of  defrauding  his  creditors.  But  John  ColUng- 
wood Tarleton  wax  ixnorant  of  the  insolvency  and  of 


(a)  Before  Lord  Cwnpbell,  C  J.,  FsMckd,  Wightmu, 
aad  Bria,  JJ. 


the  intended  fraud.    John  Tarieton  soon  altarwsrdt, 
on  the  22nd  June,  1815,  became  bankrupt ;  and  on  the 
11th  of  July,  1816,  tbe  onml  conveyance  of  all  hia 
estates  and  property  was  made  to  his  assignee^ .    On 
their  petition  the  Court  of  Chancery,  on  the  2nd  of 
Jnly,  1819,  directed  an  issue  at  law  to  try  whether 
the  deeds  of  recovery  were  fraodulent  and  void  in 
law  as  against  the  creditors  of  John  Tarleton.    The 
issue  was  tried,  and  the  jury  found  that  they  wen 
fraodulent  and  void  as  aoinst  the  creditors.    After 
this  finding  the  Court  of  Chancery,  upon  the  16th  of 
December,  1819,  decreed  that  the  deeds  of  recovery 
were  fnndulent  and  void  as  a|{ainst  the  creditor!, 
and  that  the  assigneea  were  entitled  to  possession  ; 
and  on  the  12th  of  March.  1821.  further  ordered  that 
the  deeds  should  be  deUvered  op  to  tbe  assignees  to 
be  canceUed.  which  was  done  accordingly.    The  de- 
cree does  not  profess  to  reverse  tho  recovery,  or  to 
set  it  aside,  nor  indeed  had  the  Court  any  power  or 
jurisdiction  to  do  either  the  one  or  the  other ;  hot 
the  Court  ordered  the  deeds  to  be  cancelled,  which 
they  clearly  had  jurisdiction  to  do ;  and  if  by  that  de- 
cree and  Older  the  deeds  of  the  17th  and  18th  of 
March,  to  lead  to  the  uses  of  tbe  recovery,  wen 
wholly  inoperative,  the  present  plaintiff  cannot  have 
any  interest  in  the  estates,  because  it  is  only  by  the 
release  giving  John  CoDingwood  Tarleton  an  estate 
for  life  only,  with  remainder  to  his  first  son  in  tail 
male,  that  the  plaintiff  can  found  any  claim.    It 
was  contended  for  the  plaintiff  that  the  ^ 
in    Chancery    wen    dtogether    void;    that 
deeds  of  the  17th  and  18th  of  March,  1815,  ^ 
execnted  on  good  conaideration  and  valid  in  law, 
bnt  no  consioeration  given  to   John  ColUn|waaa 
Tarleton  for  extinguishing  the    estate  tail  in  re- 
mainder, and  taking  back  only  an  estate  for  life  waa 
shewn,  except  that  of  hia  having  his  father  John 
Tarleton's  estate  for  life  in  the  si^ed  property,  and 
also  an  estate  for  his  own  lifo  in  the  unsettled  pro- 
perty oonveved   to  him.     The  conveyance  being 
clearly  fraudulent  and   void,  under  tho  13  BUx. 
nothing  whatever  passed  to  John  ColUngwood  Tsrie- 
ton  by  the  deeds ;  and  the   consideration  having 
utteriy  foiled,  not  by  matter  ex  pott  facto,  but  by 
reason  of  the  ori^nal  fraud  in  John  Tarleton,  the 
father,  nothing  in  the  estates,  therefore,  passed  to 
his  son.  and  the  case  stands  the  same  as  if  there  had 
never   been  any  consideration   or  professed  con* 
sideration  whatever.    The  ease  of  Doe  v.  itittom 
and  Othert,  2  Wilson,  356,  which  waa  reUed  on  by 
the  plaintiff's  counsel,  ia  wholly  different  from  tli*  < 
present;  for  there  the  party  oonveving  and  settHof 
the  land  did  take  a  benefit,  and  bad  good  considera- 
tion in  having  part  of  the  lands  of  which  ha  was 
seised  in  fee  discharged  from  an  annuity.    We  are, 
therefore,  clearly  of  opinion  that  the  proceeflings  in 
Chancery  were  quite  right.    The  only  question  ia, 
what  is  the  effect  of  them  with  regard  to  the  eatato 
of  John  ColUngwood  Tarleton,  in  which  the  aadg> 
nees  of  his  fotbar.  John  Tarieton,  hwl  no  interest? 
The  4th  aectionof  the  13  EUs.  c.  5,  waa  relied  on  a» 
shewing  that  the  recovarr,  though  fraudulent  within 
that  statote.  woold  stand  good  as  to  other  paitiea} 
and  therefore,  that  as  John  ColUngwood  Tariatm 
waa  no  party  to  any  frand,  it  would  stand  good  a«  to 
him,  and  enure  to  the  usee  which  he  had  dedanA 
by  Us  deed.    Now  the  words  of  the  section,  whan 
examined,  clearly  shew  that  they  apply  only  to  per- 
sons who  an  not  paitiaa  to  the  recovery,  out  hnvw 
estataa  in  nnaiaaer  or  revcMion  sobseqnent  to  and 
expectant  on  the  eatates  of  those  who  are  partiea  to 
the  recovery.    This  section  speaks  of  recoveries  hai 
against  tenants  in  tail  or  other  tenants  of  the  ftwa- 
hold,  the  reversion  or  remainder,  or  the  rMit  of  re- 
version or  reasainder  then  being  in  any  other  peiMn 
or  persons ;  and  it  enacts  that  '*  every  sndirecoverf 
shaU,  as  toiiching  such  person  or  persons,  who  are 
in  remainder  or  revenioa,  stand,  remain,  and  b» 
of  such  Uke  force  and  efbet,  and  none  other,  as  if 
this  Act  had  never  been  made."    It  n  clear  that  tho 
persons  there  spoken  of  an  not  those  against  whom 
a  recoverr  is  had.    No  doubt  at  aU  can  exist  as  t» 
the  meaning,  supposing  the  recovery  to  be  suflned 
by  the  tenant  in  tail  in  poaseasion ;  nor  can  it  mdw 
any  diflerence  that  in  thia  caae  the  tenancy  in  tail 
waa  in  remainder,  for  the  recovery  is  bad  not  only 
against  the  immediate  tenant  to  the  preteipe,  bat 
against  the  vonchee ;  tbe  meening  of  tiie  danse  •vi* 
dently  is,  that  althongh  Aa  nses  of  a  frandnlent  re> 
covcry  shaU  not  prmil  to  deAnad  ere£tai«.  yet 
that  the  recovery  shall  stand  good  to  bar  tboae  in 
remainder  or  reversion  aa  if  there  had  been  no  fhwid. 
John  ColUngwood  Tarleton  is  not  a  peisoa  havinc  » 
remainder  or  reversion  within  the  meaning  of  ude 
section  of  the  statute,  and  therefore  nothing  that  he 
baa  done  in  r^^ard  to  the  recovery  can  be  afiisctad 
by  it,  and  the  now  plaintiff  was  not  such  a  person, 
for  he  was  not  born  tiU  many  years  afkarwards.  Bat 
Edward  Thomas  Tarleton  {the  yoniwer  brother  of 
John  ColUngwood  Tarleton   and    Margaret   Ann 
Tarleton  his  sister),  and  Alexander  ColKngwood,  the 
original  settlor,  may  be  said  to  have  beoi  peiiona 
having  the  remainder  or  reversion,  and,  there  ftan, 
as  regards  them,  the  recovery  may  stand  good  aa 
they  foil  nnder  that  aeetion  of  the  statute.     It 
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waaU,  hommr,  omtr  ataad  good  ■•  a 
•imidy  ao  ai  to  bar  their  edatc*  wboUjr  in- 
dependant  of  the  qneation  aa  to  the  operation  of  the 
dead  to  lead  the  uses.  Now  if  the  deed,  namely, 
tbaralaaM  of  the  I8th  of  March,  I81S,  be  whoUy 
yitiated  and  dona  away  with  by  the  frand  of  John 
Tuleton,  it  will  follow  that  the  now  plaintiff  haa  no 
inlMeat  in  the  lands,  and  the  recorery  will  then 
ttaad  as  a  sintitle  recovery  withoat  any  deed  to  lead 
ordedare  the  nses  in  soeh  a  case,  tiiongh  it  was 
orifinaUy  held  that  they  ahonld  ennre  to  the  old 
oaea  (^jirgole  t.  Cketury,  I^tch,  82;  Walktr  t. 
8m>v,  nlmer,  351) ;  and  so  John  CoUingwood 
Tadeton  would  remain  in  tail  male.  Bat  subsequent 
caaaa  shew  that  the  recorery  would  ennre  to  give 
a  fae-aiuiple  to  the  tenant  in  tail.  (NightingaU  y. 
Ftrren,  3  P.  Williams,  207;  SlapleUmy.  StapUUm, 
1  Atkyns,  9;  Roberbft  case,  3  Atkyns;  Martm  t. 
Straehtm,    5th    T.     Rep.    107.    o.)      In   either 

ntbe  plaintiff  would  have  no  interest,  for 
ohn  CoUingwood  Tarieton  remained  tenant  in 
tail,  he  plainly  acquired  the  fee  simple  by  a  mibse- 
quent  recovery  suffered  by  him  in  TVinity  Term 
1822.  his  father's  assignees,  who  were  the  tenants 
for  the  life  of  tbe  father,  John  Tarieton,  joining  in 
maiEing  the  tenant  to  the  prtieate ;  by  deeds  of  lease 
andrHease  of  the  5th  and  6th  July,  1821,  die  uses 

were  declared,  after  the  death  of  John  Tarieton,  to  I  express  in  the  release  of  the  6th  of  JuIt,  1821,  that 
John  CoDingwood  Tarieton,  in  foe.     If  he  did  not  I  they  do  so  "  at  tbe  request  and  by  the  direction,  and 


must  be  held  void,  and  that  by  oonstmetion  of  tow,  lingwood  Taritt<a  tw  wti^  IW  diet  ii 
the  recorery  enured  to  the  use  of  thefctherfbrHfc  ■  the  same  upon  thei^to««Mi<fc|iBaa 
(which  passed  to  his  assignees), remainder  to  the  son  either  view  of  the  _ta«.  it  »,  Wai,  i 
in  fee.  Whether  the  Court  of  Chancery,  at  the  opinion,  under  all  the  oRMnlta  m, 
pimyer  of  John  CoUingwood  Tarieton,  would  or  that  the  plaintiff,  Bsm*»  Trira^a « «, 
wonld  not  have  set  aside  the  deed  to  lead  the  usee  '  estate  or  interest  m  tke  ^•J^w  t*p«i 
altogether,  both  as  regarded  him,  as  weU  as  the  estates  comprised  m  lie  iBfc«*irtaai 
crecGtora,  we  need  not  inquire  ;  tbe  Court  did  not ,  the  30th  of  S*!**;*";  »'*•  """arfi 
do  so.    The  son  does  not  appear  to  have  been  any  i  to  the  Vice-ChanceUor. 

party    to    the    proceedings    in  Chancery,  and  the  

decree  is  only  that  the  deeds  of  recovery  were 
fraudulent  and  void  as  against  the  creditors. 
The  subsequent  order  that  they  should  be 
deUvered  up  to  be  cancelled,  reems  to  have 
been  for  the  benefit  and  protection  of  the  creditors, 
and  not  John  CoUingwood  Tarieton.  John  Col- 
lingwood  Tarieton,  no  doubt,  treated  the  recovery  of 
1815  as  having  hem  set  aside  by  the  Court  of  Chan- 
cery, and  considering  himself  to  be  stiU  tenant  in 
tail,  as  if  that  recovery  had  never  been  suflered, 
afterwards,  in  1821,  suffered  another  recovery,  but 
tbe  Court  of  Chancery  did  not  authorise  that  step ; 
it  dealt  only  with  the  estates  of  John  Tarieton,  the 
bankrupt,  and  authorised  his  assignees  to  sell  a 
portion  of  them  to  John  CoUingwood  Tarieton. 
The  assignees,  also,  in  joining  with  John  CoUing- 
wood Tarieton  to  make  a  tenant  to  the  pripope, 


I  tenant  in  tail,  bat  the  use  under  the  recovery 
in  1815  was  to  him  in  fee,  of  course  the  now  plaintitf 
OOdd  take  nothing  ;  added  to  which,  the  release  of 
the  6th  of  July,  1821,  declared  tliat  not  only  the 
reeavery  then  intended  to  be  suffered,  but  aU  other 
neoveries,  should  enure  to  tbe  use  of  John  Collin^- 
woad  TaiietOD  in  fee,  so  that  on  the  supposition  that 
tfaMe  was  no  deed  to  lead  to  or  declare  the  use's  of 
the  recovery  of  1H15,  this  deed  of  the  Gth  of  July, 
1821  (if  it  operated  at  aU,  which  probably  it  would 
not,  as  the  recovery  was  whoUy  bad),  would  operate 
as  a  dead  to  declare  the  uses,  and  the  recovery  for 
th»  Boa-joinder  of  John    Tarieton,  who  was  only 
tenant  fbr  life  in  remainder,  would  not  be  of  any 
beacfit.      John    Tarieton,   and    his  wifo    Isabella, 
baiving  died  before  John  CoUingwood  Tarieton  sold 
and  conveyed  the  property  to  the  defendant  Liddcll, 
it  ia  not   matonal    to   trace  how  John  Tarleton's 
life  interest  in  a  moiety  of  the  CoUingwood  estates, 
beiacthe  sett^  I   iiniporty,  passed  to  Jolm  Collini;- 
wood  Tarieton,  tugeUier  wiUi  the  other  moiety,  of 
wUoh  John  Tarieton  was  seised  in  fee  by  convey- 
anoe  from  the  astigneet  for  30,000<.    The  whole  case, 
in  troth,  resolves  itself  into  this  question, — whe- 
tbar  tlie  deed  of  March  18,  1815,  is  stiU  a  subsisting 
deed,  as  it  gi*sa  the  use  declared  by  it  to  John  Col- 
lingwood  Tarieton  for  life,  with  remainder  to  his 
first  son,  the  now  plaintiff  in  taU  mala ;  even  as- 
tuming,  sa  we  think  we  must,  that  the  recovery  of 
EMtarTcrm,  1815,  is  still  nnrevened,  and  subsiat- 
ina  aa  a  recovery.     Now,  the  Court  of  Chancery   fee  in 
otaaiad  ttiis  deed  to  be  caooeUed.    It  was  certainly 
void,  as  regards  tiie  Ufis  estate  of  John  Tarieton  in 
tha  |»upeit}  in  question,  and  as  to  tbe  whole  of  tbe 
liiuueity    of    which    he   vraa   seised   in    fee,    and 
|ii !!■  aaiiil   to   convey  by  it.     But   it   is   said   that 
the  tand  of  tbe   father  did    not  affect  the  <on- 
veyanea    bf    John    CoUingwood     Tarieton,     sad 
hia  setatt   m  remainder,    and   that    the  Conn    of 
Chancery  exceeded  its  power  in  ordering  the  wbole 
dead  to  be  caaceUed,  and  should  have  diilarrd  it 
void  faood  the  property  of  which  John  Tarieton 
wsB  seiaed  in  fee,   and  directsd  a  re-conveyance  of 
til*  Hie  estate  of  John  Tarieton  in  the  settled  pro- 
perty to  the  assignees,  leaving  the  rest  of  that  deed 
as    wdl  as  the  deed  of  bwgain  and  sale  of  the 
18tfa    of    March,    1815,    to    make   a    tenant   to 
tha  precipe    and    the    recovery   untouched.     It 
maat     be    recollected    that    a   fraud   was    prae- 
tiaed    on    John    CoUingwood    TVrleton     by    tbe 
fttb«  as  much  as  it  was  upon  the  creditors ;    he  was 
indaoed  to  execute  the  deed  and  join  in  the  recovery 
by  the  considention  of  having  his  father's  life  estate 
and  his  fee-simple  estate  conveyed  to  him,  which 
oooiideration  utterly  failed,  and  never  took  effect  by 
fraaiai  of  tbe  fraud,  and  he  was  obUged  ultimately 
to  pnrchaae  a  part  only  of  the  estates  proposed  to  be 
coBvayed  to  him  for  the  30,00(N.    Surely  the  fraud 
majweUbe  said  to  have  tainted  thewfaole  trans- 
action ;  the  use  first  declared  (that  dorina  the  Ufe  of 
til*  father)  being  void  on  account  of  the  fraud,  mast 
not  then  tbe  subsequent  uses  also  be  held  void  ? 
Beeiwith'i  caae,  2nd  Reports,  57  a,  where  husband 
and  wife  levied  a  fine  of  the  lands  of  the  wife, 
tai  tha  husband,  without  tha  wife's  consent,  by 
deads  declared  the  uses  to  himself  and  wife  for  life', 
wi&  certain  remainders  over,  and  the  wife  by  deed, 
withoat  tbe  assent  of  her  husband,  declared  tlio 
osaa  to  hersdf  for  life,  with  the  same  nmainders 
OVH  as  those  contained  in  the  deed  of  tiie  husbnnd  ; 
tt  war  held,  that  not  only  the  uses  ibr  life  in  which 
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thir  dilanea,  bfat  the  subsequent  uses  in  whidi  thev 
■OM^  were  all  void,  and  tiie  itae  was  by  construe - 
umit  law  to  the  use  of  tbe  wife  and  hor  heirs  ^ 
if  aa  aie  had  been  declared.  So  here,  m  think  tliat 
•a  the  aaaa  dedared  by  tiie  dead  of  Xareh.  1819, 


for  the  accommodation  of,  tbe  said  John  CoUing- 
wood Tarieton ;"  and  as  he  could  not  then  pay  the 
purchase-money,  30,000/.  the  uses  of  the  recovery 
are  declared  to  the  assignees  during  the  Ufe  of  John 
Tarieton.    Subsequently,  by  lease  and  release  of  tbe 
6th  and  7th  March,  1823,  tlie  purchase-money  being 
paid,  the  assignees  conveyed  to  John  CoUingwood 
Tarieton  their  interest  during    the    life    of  John 
Tarieton  in  the  property  in  question.     Prom  aU  this 
it  is  plain  that  no  part  of  the  proceedings  in  Chan- 
cery, either  in  its  decrees  or  orders,  and  no  act  of 
the  assignees  dealt  at  all  irith  the  estate  of  John 
CoUingwood  Tarieton,  or  prevent  the  operation  of 
the  release  of  March  1815,  by  which  he  declared  the 
uses,  to  himself  for  Kfe  only,  save  and  except  the 
order  oftbe  Court  of  the  12th  of  Mardi,  1821,  for 
delivering  up  the  deeds  to  tbe  assignees  to  be  can- 
celled, upon  which  we  have  already  commented.  But 
if  the  deeds  of  March  1815  be  not  considered  whoUy 
void,  and  John  CoUingwood  Tarieton  became  under 
them  tenant  for  life  in  remainder  after  the  death  of 
his  father  and  mother,  with  remainder  to  his  first 
son  in  taU,  still  as  the  consideration  for  his  suffering 
the  recovery  of  the  year  1815,  and  declaring  the 
uses  has  wholly  (Wled,  or  rather  never  existed,  the 
declaration  of  nses  must  be  considered  as  voluntary, 
and  on  Hke  part  of  the  defendant  (a  purchaser  for 
valne  in  the  year  1849),  it  is  contended  to  be  void 
within  the  statute  of  27  Eliz.  c.  4.    Undoubtedly,  if 
John  CoUingwood  Tarieton    had    been    seised    in 
1815,    and    had    made    a    voluntary    deed, 
settling    his    estate    upon    himself   for    Ufe,    with 
remainder    to    his    first   and    other   sons    in  tail, 
though   he  afterwards    married,   and  had   a    son, 
tbe  now  plaintiff,  he  might,  in  1849,  have  sold  and 
conveyed  the  lands  to  tbe  defendant,  a  bond  fide 
purchaser,  as  to  whom,  by  aU  tbe  authorities,   tbe 
settlement  of  1815  would  have  been  void  under  the 
27  of  EHz.  c.  4.    But  whether  the  statute  extends  to 
the  ease  of  a  tenant  in  tail  suffering  a  voluntary  re- 
covery, and  with  a  deed  to  lead  tbe  uses,  also  volun- 
tary, is  the  question  here.    The  settlor  himself  can- 
not, of  his  own  wUI  and  pleasure,  if  there  be  no  sale 
or  purchase,  treat  his  own  voluntary  settlement  as 
void  within  the  27  Eliz.  and  make  a  new  settlement 
of   the    estate.    Therefore,    as    John   CoUingwood 
Tarieton  was  only  tenant  for  life  in  remainder  at  the 
time  of  the  second  recovery  in  1822,  being  twenty- 
seven  years  before  any  sale  took  place,  that  recovery 
would  not  operate  at  aU  and  may  be  forfeited  by  the 
now  plaintiff,  the   alleged  remainder-man  in  tail 
under  the  release  of  the  18th  of  March,  1815.    The 
second  recovery  in  1822  may,  therefore,  be  put  out 
of  consideration  in  our  inquiry  as  to  the  effect  of  tbe 
27  Eliz,  c.  4,  with  reference  to  the  purchase  made 
by  the  defendant  in  1849.    The  only  way  in  which  it 
should  seem  that  the  27  Eliz.  can  operate  would  be 
by  treating  the  sale  and  purchase  by  the  defendant 
in  1849,  and  the  conveyance  to  him  by  John  CoUing- 
wood Tarieton,  as  making  void   tbe  declaration  of 
uses,  in  the  voluntary  dc«d  of  the  18th  of  March, 
1815,  and  holding  that  thereupon  the  recovery  of 
1815  for  want  of  the  declaration  of  uses  would  ennre 
to  give  John  CoUingwood  Tarieton  the  remainder  in 
fee  on  the  death  of  his  father  and  mother,  which  he 
has  conveyed  to  the  defendant  in  1849.    The  case  of 
Dm  d«m,  Banentoek  v.  Solfe,  8  A.  &  E.  650,  is  an 
express  authority  for  so  holding.    That  case  was 
mainly  grounded  on  tiie  case  of  FUzjamet  v,  Sfoyt, 
1  Siderlin,  133;  but  all  the  authorities  bearing  on 
I  this  point  wera  then  considered,  and  we  think  that 


AnoaiXT-Gsimut.  Uioa^oaC^^ 
AiTOKrar-GKiniaii.  c.  Bauisn  ■''"^^ 

the   Court    to   the   Eea>eial)i«««  "  ""  j,^ 
extent. 


WiQ.v«a  r,  I«Baix,-De«««»J*  ""■ 
•npport  of  demurrer.    J,  Bn**t  J^Z^j,^., 

■inuT  r.  Ca»KOirnrT.-DCT°g;  »^ 
flopportof  denorrer.    S~  J-  P!^1\m  l«  a  tr  ^ 

fniaM  ft)  ««iUi«  ••-«.'"' 

<lftTial.  

COCNTT  COUltT  lOT*"- 
DoroLAS  ».  Snvassor.  .  .    _..a_jdt* 

HCTCT  r.  ■KuiT.-mOm  fa  «>•  •»»'•*  " 
(he  respondent.  ,  ■  j__((.l<i*"'>* 

dffnulant  belom.    TV  Cow*  M"" 
Uu  qmnhon  qf  n»fa.  n-   Hi  H 

Cut  r.  Caons.— Iki*  tot  the  ffT~i^tk. 


tbe  respondent. 

SoBiNtioar  r.  LAwaxvcs.-  ^ 
one  appeftred  on  the  other  aide. 

Paicx  c.  Stks. 


,_ii»forlW 


Bepoited  by  Moasut  Lumi,  Baq.  Bain«" 

Saturday,  Nm.  3"- '*L, ,,fca. 
(Before  Pattkson,  ColbbioP«.^«''™,j 

V.  Williams.  »>^y'^'-^^^^3m*i 
TuwntR  and  Othhrs,  Assignees  of  »»^. 
Co,  Bankmpts,  e,THBTRi78TBSorTOU 
POOL  Dock  Company.  ntaJl^'l' 

board  vendte$'  ''""'^'^jL^ 


Deliver]/ on  ___, 

OmdifioiMf  de'itwry— «opW< '°J^ 

M.  and  Co.  merekanU  at  Charlatm,^^^ 
counl  of  B.  and  Co.  large  ?»*"'"J  UM- 
and  detnered  the  tame  on  *««",'J^.I3j 
ing  to  B.  and  Co.  sen/  to  Cl«^«'f^ 
to  earrv  the  cotton.  The  9°*^' '1^,'^ 
to  the  captain,  who  wo*  B.  a*"-,'  uhk 
«T»o  tigned  a  UU  qf  lading  of  the  "»»'^- 
delipertd  at  Liverpool  to  order  or  '»*'%, 
paying  freight  for  the  co/'o*  "'^Lrf* 
ovmtn'  property  ;"  and  M.  ana  ^;  "T-^ 
bill  of  lading  in  these  termt—"  Dtla^  '"^  ^» 
tojhe  Bant  of  Liverpool  or  """"fj;  _  jsii  ft. 


the  conchision  at  which  the  Court  arrived  on  such 
iniisideration  was  correct.  Tbe  reeult  is  that  either 
Uie  deed  of  March  1815  was  whoUv  vitiated  and  done 
awM  with  by  tha  fraud  of  John  Tariabm  tiM  father, 
or,  tf  not,  that  the  naea  declared  in  it  by  Jokn  CeU 


for  and  on  the  account  ana  ru*  «j  ,  ^^^ 
And  qfteruMirdi  a  full  invoice  uiat  leM,'^^ 
the  good*  at  "  thipped  for  iirerpow,  "J  ^ 
and  for  the  account  of  B.  and  Co.  "V  ,iJi, 
contigned."  B.  and  Co.  haeame  *«""''!;  (| 
the  goodt  arrived  at  their  ditlinattn*^  "JV, 
plaintiffs,  at  their  atiigneri,  toughl  »  "^ 
the  goodt:  .  ,U(JI 

Held.  Itt,  that  atthtbUlqf  lading  m^ '»«  "J 
deliverable  at  Liverpool  to  their  •"^J'j, 
assigns,  there  teat  net  am  absolute  ^f^'JJl 
and  Co.  and  that  M.  and  Co.  had  tker^ 
right  qf  stoppage  in  transitu.  ,  .  ._J 

2ad.  That  whether  a  dtlivtrp  on  hoard  tu  tem 
ship  be  an  absolute  or  a  qualified  drin^^ 
vendee  depends  upon  the  terms  of  the  •" 
lading. 

3rd.  That  it  was  immaterial  whether  tt»  tP 
had  authority  to  receive  the  goods  ea  *••• 
the  terms  on  which  they  were  dellrerei^ 
and  Co.  as  it  was  ineemtpstent  to  the  plsim 
sat  urn  luah  wmnt  of  taUtoritu. 

4M.  TkatUmaitM  4i#t>«w»  IM  W 
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EXCHEQUER  CHAMBER. 


iad  tome  fimdt  belonging  to  B.'  and  Co.  in  their 
\ande,  a*  no  partienlar  portion  tfthe  cotton  teat 
\otight  with  theeefirndt. 

Detinue  by  the  anianees  of  Higginson  and  Co. 
akmpti,  against  deienilants  for  not  deKveringa 
ge  quantity  of  bales  of  eottOD,  and  a  qumtity  of 
mk  to  the  bankmpts. 

hid  count,  for  nondelinry  of  the  same  to  the 
Intiff,  aa  assignees. 

Pleat,  to  the  iint  ooont,  fliat  the  said  goods  and 
attels  were  not  the  property  of  the  banknipts. 
2nd.  to  tiie  second  coaat,  that  the  said  goods  and 
Bttete  were  not  the  property  of  the  plaintifia,  as 
ch  assignees. 

3rd,  to  the  dedarafion,  that  the  said  goods  and 
attels  of  certain  persons  onited  in  a  copartneiship 
'  the  parpote  of  carrying  on  the  trade  of  banlcers, 
mrding  to  the  statnte  in  that  behalf  made  and 
ised  in  the  seventh  year  of  the  reign  of  his  late 
iesty  King  George  4,  and  called  the  Bank  of  li- 
>ool,  as  against  the  said  phuntiffi  and  assignees 
Sbresaid. 

teftHcation,  joining  issue  on  the  two  first  pleas, 
1  traversing  the  last. 

tie  action  was  tried  before  "Wlghtman,  J.  at  &e 
enrpool  Sammer  Assizes  of  1849,  when  a  verdict 
1  found  for  the  defendant  on  all  the  issnes. 
kt  tiie  trial,  the  following  facts  appeared  in  evi- 
ce.  The  action  was  brought  to  recover  the  car- 
8  of  two  vessels,  called  the  Charlotte  and  the 
Tffinton. 

fhe  plaintiff's  ctaimed  the  goods  as  assignees  of 
latlian  Higginson  and  Richard  Deane  (trading 
der  the  linn  of  Barton,  Irlam,  and  Higginson). 
e  fiat  issued  on  the  13th  of  November,  1847,  and 
3y  were  adjudeed  bankmpts  on  an  act  of  bank- 
Ptcy  committed  by  them  on  the  11th  of  Nov. 
17._  The  bsnlcropts  were,  np  to  and  at 
)  time  of  their  bankmptcy,  owners  of  the  ship 
■artotte.  Carter,  master,  and  the  bankmpts, 
Sether  with  their  partner  in  trade,  Thomas  Stott, 
Barbadoes,  were,  up  to  1842,  owners  of  the  ship 
igginton,  Hogg,  master,  the  same  being  registered 
-their  names,  as  co-partners  under  the  said  firm. 
Thomas  Stott  died  in  1842,  since  which  time  the 
igginaon  has  been  treated  as  the  parttiership  pro- 
rty  of  Higginson  and  Deane,  but  no  transfer  of 
.oraas  Stotf  s  share  of  the  ship  was  made  by  his 
pvesentatives. 

Sisty-eight  bales  of  cotton  were  shipped  in  the 
'iaginton,  at  Charleston,  by  Christopher  Atkinson, 
■Nov.  1847,  deliverable  at  Liverpool,  to  order  or 
signs,  and  were  delivered  to  the  consignee  thereof 
ortly  after  the  arrival  of  the  ship  at  Liverpool,  in 
muary,  1848.  The  residue  of  the  cargo  of  the 
'iggituon,  consisting  of  936  bales  of  cotton,  and 
O  tons  of  plank,  and  the  whole  of  the  cargo  of  the 
harlotte,  consistinx  of  1,263  bales  of  cotton,  and 
,571  feet  of  plank,  were,  on  the  18th  Febraary, 
-IS,  warehoused  by  the  defeadants  in  the  Albert 
ock  'Warehouse,  in  Liverpool. 
The  Charlotte  was  despatched  on  the  10th  August 
th  a  cargo  of  salt  and  coal,  consigned  to  Menlove 
d  Co.  at  Charleston. 

On  the.  18th  August,  IS47,  the  banknipts  wrote  to 
lenlove  and  Co.  as  follows : — 
"  Dear  Sirs,— Inclosed  we  beg  to  hand  you  copy 
f  what  we  wrote  you  per  Charlotte,  which  vessel 
Dt  well  away  on  the  11th  instant,  and  we  hope  may 
ave  a  good  run  out  to  your  port.  We  inclose  to 
on  duplicate  bill  of  lading  for  467  tons  of  salt,  and 
0  fams  coal,  regarding  the  disposal  of  which  your 
Ir.  Menlove  will  address  you  per  this  mail,  and  you 
rill  please  give  your  best  attention  to  the  same.  He 
■8  also  written  you  regarding  the  plank. 

"As  regards  the  homeward  voyage,  we  would 
rish  you  to  ship  on  our  account  about  1 ,000  bales 
f  cotton,  keeping  to  that  quality  which  may  be 
slatively  the  choipest  in  your  market ;  and  you  may 
«  picking  up  the  same  in  small  quantities,  if  you 
onsider  it  to  yonr  interest,  so  as  not  to  detain  the 
easel  on  your  side.    The  remainder  she  can  take  on 
t^^t ;  bnt  if  you  find  any  difficulty,  or  any  deten- 
ion  is  likely  to  take  place  in  obtaining  freight,  we 
to  not  mind  taking  the  whole  on  our  own  account, 
md  we  leave  you  to  carry  out  the  operaUon  for  us, 
eeling  sure  you  will  in  all  respects  keep  oar  in- 
atfia  in  view.    We  want  the   Charlotte  back  as 
DOn  aa  you  can  send  it  to  ns. 
"  We  hope  to  obtain  the  very  best  rate  for  what 
{Change  you  have  to  pass  upon  ns. 
"  We  remain,  &c. 
"  P.  pro  Barton,  Iklau,  and  Hioginson, 
"  H.  Pamons." 
«  ShooU  yonr  freight  be  nndar  k  per  lb.  ship  the 
rhole  cargo  on  our  account." 
To  this  Menlove  and  Co.  retnmed  the  following 


'  'Uaem,  Barton,  Iriam,  and  Higginson, 
Liverpool." 
"  Charleston,  So.  Ca.  10th  Sept  1817. 
"  Per  Boston  steamer  of  16th  inst. 
"Dun.  New  Yoric  pkt,  of  16th  inst. 
"Dear  8bs, — Yonr  esteemed  favour  of  the  18tfa 
lit  1ms  been  received,  to  which  we  have  given  ow 


careful  attention,  and  shall  consult  your  interest  in 
all  operations  for  your  account.  We  have  picked  np 
about  260  bales  upland  ootton  for  the  Charlotte  at 
lU  and  III  per  lb.  middling  and  middling  fur 
qualities,  but  our  factors  do  not  appear  anxious  to 
sell ;  we,  however,  keep  our  eye  on  the  market,  and 
buy  when  we  find  a  good  opportunity. 

The  market  is  quite  stiff  to-day,  owing  to  the 
bettered  state  of  the  Now  York  market. 
"  Yours  most  truly, 

"  Edtcabd  Menxove  and  Co. 

"  P.8.  We  addreased  you  vesteiday  par  this  con- 
veyance; to-day  we  have  pnrohased  ninety-two  hales 
of  ootton,  f«r  yom>  aeoount,  in  small  jwcels,  at  11 
and  12i  per  lb.  middling  to  fiiUy  fiur  qualities. 
The  market  is  stifTaung,  and  the  weather  oontinnas 
vwybad.  "E.  M.  andCo." 

•'  Sept.  U.  P.  N.  Y.  pkt.  16th  inst." 

"After  I3te  above  was  mailed  to-day,  we  pnrchaaed 
forty-nine  bales  UpUnd  cstton  for  your  aeoount,  at 
m  per  lb." 

A  letter  dated  17th  September,  advised  a  farther 
purchase  of  ISO  bales ;  and  on  the  28rd  September 
Menlove  and  Co.  wrote  as  follows : — 

"Dear  Sirs,— We  had  the  pieasare,  on  the  21«t 
instant,  of  advising  the  safe  arrival  of  Qte  Charlotte, 
and  the  sale  of  iMr  inward  casgo,  which  has  been 
discbarging  with  all  possible  despatofa  until  to-day, 
when  the  rain  has  somewhat  hopeoed  oar  piogieas  : 
we  hope  it  will  not  be  of  long  dnratioo,  but  at  this 
ssSMon  the  weather  is  always  very  unsettled.  To- 
day we  valued  on  your  good  selves  at  sixty  da^' 
favoor  of  A.  G.  Rose.  esq.  cashier,  for  4,060/.  ster- 
ling, at  7i  disct.  premium  of  exchange,  vrhioh  pleaw 
honour,  being  on  account  of  pnrdiases  of  cotton  per 
Charlotte.  We  have  not  had  a  single  ininiiry  for 
freight,  and  other  vessels  partly  loaded  are  brought 
to  a  stand,  &c.  "  Yours  truly, 

"Edwabd  Mbnlovb  and  Co." 

On  the  25th  September  two  additional  drafts  for 
1,000/.  and  15/.  respectively  were  addressed  to  bank- 
rupts by  Menlove  and  Co.  On  the  9th  October 
Menlove  and  Co.  advised  a  farther  purchase  of  141 
bales  of  cotton  and  75  feet  plank,  and  a  draft  on 
bankmpts  for  750/.  sterling,  at  sixty  days :  and  on 
the  11th  October  a  further  purchase  of  nfty-nine 
bales.    And  the  following,  dated 

"Charleston,  So.  Ca.  12th  Oct.  1847. 

"  Dear  Sirs, — Referring  to  our  several  respects,  we 
have  the  pleasure  of  informinE  you  that  the  Char- 
totts  finished  her  loading  to-day,  and  we  have  en- 
gaged a  steamer  to  tow  her  to  sea  at  daylight  to- 
morrow. We  are  unable  to  forward  the  invoice  of 
her  cotton,  as  much  difficulty  has  been  met  with  in 
getting  the  bills,  one  of  which  is  still  wanting,  bnt 
yon  shall  have  it  per  next  steamer,  which  may  be  in 
time  for  you. 

"  Annexed  is  invoice  of  74,871  feet  pitch  pine  plank, 
amounting  to  1,201  dols.  50cts.  which  we  hope  will  be 
satisfactory,  and  would  remark  that  several  of  the 
two-inch  plank  were  cut  on  board  to  make  stowage. 
You  have  idso  freight  list  inwards,  amountiog  to 
9,487  dollars  to  your  credit,  and  account  sales  of 
salt  and  coal,  4,559  doUsrs  69  cents,  in  cash  11th 
November  next,  and  we  credit  your  account  in  con- 
formity, feeling  much  pleasure  that  the  shipment  has 
resulted  so  favourably.  We  hope  that  this  cargo 
will  arrive  to  a  good  market,  as  wo  have  exercised 
every  precaution  and  attention  in  buying,  which,  for 
over  1,000  bales  was  purchased  before  the  recent  un- 
fiivourable  advices  from  your  side,  which  came  to 
hand  a  few  days  ago. 

"  We  shall  use  our  best  exertions  for  the  Higgin- 
ton,  which  has  not  yet  arrived,  and  as  the  cotton 
market  is  inclining  a  little  downwards,  we  intend 
waiting  a  few  days  oefore  baying  for  you,  &c." 

The  invoice  was  as  follows : — 

"  Invoice  of  lumber  shipped  by  E.  Menlove  and  Co. 
on  board  the  Br.  ship  Charlotte,  Carter,  master,  for 
Liverpool,  by  order,  and  for  account  and  risk  of 
Messrs.  Barton,  Irlam,  and  Higginson  there,  and 
addressed  to  order. 

"  Purchased  30th  September,  1847  :— 
44,860  feet  4-inch  pitch  pine  plank. 
300,11  feet  2-inch    ditto    ditto.        dols.    cts. 

74,871  feet,  at  15  dol.  per  ctt.    ..     1,123    06 
Charges. 
"  To  wharfage  and  proportion  of  B. 

lading 37    81 


'  To  commission,  at  3)  per  cent. 


1,160    87 
40    63 


1,201    50 

"  Charleston  So.  Ca.  Ilth  Oct.  1847. 

"  Edvaro  Menlove  and  Co." 

On  the  ICth  October,  1847,  the  following letterwas 
written : — 

"  Dear  Surs,— The  Charlotte  got  sa£eU  to  sea  on 
the  13th  inst.  and  we  hope  has  had  a  geod  run  oat. 
Our  cotton  market  is  very  quiet,  and  we  are  lookmg 
oat  for  some  porchasas  on  yonr  account  for  the  Hig- 
ginton,  who  naa  not  yet  made  her  appaaraooe,  bat 


we  shaU  kiok  for  her  daily,  «nd  thiak  hgtnitmlll 
meet  a  good  market. 

"Fair  ootton  is  worth  10|d.  or  lOfd.  per  paoad; 
bnt  if  the  next  advices  from  yon  are  better,  an  ad- 
vance will  at  once  take  place  here,  so  we  ioteBll 
baying  before  the  accounte  are  received,  though,  it  is 
impossible  to  see  what  course  prices  vriU  take. 

''  We  have  drawn  on  you  for  4,000/.  at  7idJMt. 
23  Sept ;  15/,  at  9  disct  25  Sept. ;  and  l,000i.  at 
8  disct.  2,000/.  at  8  disct  13  Oct. ;  and  to.d<r 
3,312/.  lis.  at  8  disct;  aU  of  which  please jw- 
noor,  being  for  the  caigo  on  your  accoaati  MC 
Charlotte.  We  defarrad  drawing  as  long  as  posstUB 
for  the  early  parchsses,  to  give  the  ship  time  to  he 
with  you  before  the  drafts,  and  as  the  money  madnt 
was  so  stringent,  we  thonghta  little  time  would  be 
acceptable  to  you. 

"  Please  insure  nsr  Charlotte,  54,832  dob.  4i.«. 
on  cotton,  and  1,201  dols.  5  e.  on  plank, 
"Yours,  truly, 
"EmvAxn  Mbnlovb  and  Co." 

On  the  19(b  October,  Menlove  and  Co.  wiotete 
bankrapt  inclosing  the  following : — 

"  Abstract  InvoKe  of  I36S. 

"Bales  upland  cotton  shipped  by  Edward  Mafr- 
kive  and  Co.  on  board  the  Br.  ship  ChaiMi^ 
Carter,  master,  for  Liverpool,  by  oraer,  and  iit 
account  and  ride  of  Measrs.  Barton,  Irlam,  and  fii^ 
ginson,  there,  and  addreased  to  order. 

"Al,  207.  1263  bales  upland  cotton,  amouatiat 
per  invoice^  to  52,347  dols.  49  c 

"Chaifss.  dols.  ota. 

"To  shipping  expensM 630  n 


'  To  commission 


52,978  20 
1,856  U 


54.832  44     * 
"  CharleatOD,  So.  Ca.  Oct.  13th,  18tf . 

"  Bd.  Mbnlove  and  Oo. 

On  the  23rd  October  they  write  :— 

"The  bank  to  wiiom  oar  diafta  on  yon  vrareaid^ 

required  the  delivery  of  bill  of  lading,   wbidi  SM 

thought  best  to  comply  with,  and  thereby  obtaiaad 

the  very  highest  rate  of  exckaiue,  this  in  conM- 

rince    of  the  oneasiness  felt  by   porohasan  lOf 
fts  on  England,  caused  by  the  monetmry  euihi 
rassmenta  there." 

By  subsequent  correspondence  it  also  appeaasd 
that  Menlove  and  Co.  supidied  the  Higgintan  vnBfa 
«  cargo,  on  the  same  terms  as  the  Charlotte. 

It  was  proved  at  the  trial  that  the  bills  of  ladaK 
were  in  the  form  usual  in  the  American  trade,  aafl 
that  when  bills  of  lading  are  transferred,  it  is  not  As 
practice  of  merchants  to  enquire  for  the  invneeiir 
correspondence,  or  any  thing  but  the  bill  of  ladiqg. 

From  the  deposUions  of  merchante  of  experienae 
at  Charleston  it  appeared  that  when  a  gurraant  at 
that  port  is  placed  m  possession  of  an  order  fat  tte 
purchase  of  produce  from  an  English  correspoBdoit, 
the  invariable  usage  is  to  rramburse,  unleas  otfaerwiae 
placed  in  funds  by  drawing  bills  of  exchange  on  tte 
European  house.  The  usual  course  of  husinesBiB 
for  the  merchant  who  executes  an  order  embnuaqg 
the  purehaae  of  produce  for  a  merchant  in  Eng^aaijE 
to  draw  bills  on  tiie  latter,  and  to  raise  the  managr 
by  negodating  the  bills.  This  negsciation  genenBy 
takes  place  with  a  bank,  but  sometimes  with  otfaar 
dealers  in  bills ;  when  the  bill  is  tidcen  by  a  baidc  it 
is  always  drawn  payable  to  the  cashier;  when  neg*- 
dated  to  a  private  daoler  it  is  drawn  as  be  asay  di- 
rect. In  such  ne|[Ociati<m  the  bill  is  not  s^  to  lie 
discounted,  aa  it  is  almost  always  sold  at  an  aiiiiaaH 
exceeding  the  nominal  value.  Dealers  in  ninlisngit 
whether  banks  or  individaals,  when  they  have  not 
fall  confidence  in  the  strewth  of  the  bills  at  bodt 
ends,  generally  re<yure  the  bill  of  lading  tsansfrtasB 
as  additional  seconty.  The  highest  excbrage,  kais- 
ever,  is  obtained  for  bills  boagnt  vrithoot  sacb  asiai 
rity,  u  they  are  bills  drawn  on  parties  whose  oim- 
iBcters  stand  high. 

The  following;  exceptions  were  talcentotheitdiaB 
of  the  learned  jocbK: — 

lat  The  plamti&  contended  that  thosaid  evidsaoe 
was  evidence  to  show  that  the  purchase  of  the  asU 
cotton  and  plank  by  tiie  said  Edward  Menlove  .aad 
Co.  was  a  pnrdiase  thereof  by  them  as  sgeats  Ar 
Barton,  Irlam,  and  Higginaon,  in  pnrsnanoe  of  fte 
authority  in  that  behalfoontaiiied  in  the  corrsqteiid- 
enoe  ana  documente  pot  in  evidenee,  and  ttait  "te 
shipmento  of  the  said  ^oods  on  board  the  ahipa  -Urn 
Charlotte  and  the  Higginion  each  was  a  sh^ 
ment  by  order  and  ob  account,  and  at  oe 
risk  of  the  said  Barton,  Irhun,  and  Ifig^i»- 
son  by  the  said  Edward  Menlove  and  Oo.  aa 
agento  of  the  said  Barton,  Irlam,  and  Higginson,  Jb 
pursoanoe  of  tits  andioiity  in  that  behau  iiiiitaiil 
m  tlie  said  eattespoadsaceb  and  tliat  the  said  aiii|% 
tlie  Charlotte  and  the  Bigginton,  wars,  aodaaok 
of  them  was,  at  the  times  of  the  respective  dd^ 
ments,  the  property  of,  and  in  the  poasessiaa  itf 
Barton,  Irhin,  and  Oa.  and  that  the 
masten  of  the  said  aUps  wete,  at  the 
times  sforasaid,  the  aervaate  of  Barton,  Mam, 
Higginaoa.     2nd.  That  aoch  parnliassa  and  jU^ 
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menta  operated  aa  ■  complete  transfer  of  the  pro- 
pertj  and  pouession  in  and  of  the  Mud  goods  to 
BaitOD,  Irlam,  and  Co.  and  that  the  deliTety  of  the 
•aid  coods  was  complete  br  the  said  shipment  on 
board  the  ships  of  the  said  Barton,  IrUm,  and  Hig- 
finson.  3rd.  That  neither  of  the  masters  of  the 
laid  ships  had  anthoritjr  to  receire  the  said  goods, 
and  to  caiTjr  them  safe,  aailieproperty  of  the  owners 
«rthe  said  ships,  that  is  to  sajr.  Barton,  IrUun,  and 
'    on,  and  that  the  signing  of  the  said  bills  of 


Ing  by  them  in  the  forms  in  wliich  the  said  biUs 
of  lading  reniectiTely  were  made,  did  not  prerent 
the  property  in  and  possession  of  the  swd  goods  from 
Testmg  in  Barton,  Irlun,  and  Higginson.  4th. 
That  the  masters  of  the  said  ships  Lad  neither  of 
them  anthority  to  make  any  contract  to  prevent 
Barton,  Irlam,  and  Higginson  from  having  the  abso- 
Inte  control  and  domimon  over,  and  possession  of, 
their  said  goods,  aiter  shipment  on  board  their  ships, 
and  that  any  such  contract,  if  made  by  the  said 
maiUrs,  did  not  affect  the  right  of  property  and  pos- 
Mtrion  of  and  in  the  said  goods  of  Barton,  Irhun, 
and  Higginson,  or  the  plaintiffs,  their  assignees ;  and 
that  the  said  evidence  was  eridenro  to  shew  that,  by 
the  agreement  between  Edward  Menlove  and  Co. 
and  Barton,  Irlam,  and  Higginson,  the  said  goods 
were  to  be  delivered  and  shipped  on  the  acconnt  of 
Barton,  Irlam,  and  Biggmson,  and  were  to  be 
put  into  their  immediate  possession  by  delivery 
on  board  their  own  ships,  which  were  by  the 
Mreement  to  be  sent  for  the  same,  and  to  receive  ' 
tte  same  on  board  into  the  actaal  possession  of 
Barton,  Iriam.  and  Higginson,  and  that  any  ship-  ' 
ment  or  delivery  of  the  said  goods  purchased  under 
the  said  agreement  and  arrangement,  eicept  to  the 
wid  Barton,  Irlam,  and  Co.  on  board  their  said  { 
_  tUps,  would  have- been  a  breach  of  and  nnsnthorised  i 
'  by  the  said  agreement;  and  that  the  conduct  of  | 
Bdward  Menlove  and  Co',  was  in  effect  an  attempt ' 
by  Edward  Menlove  and  Co.  to  pledge  the  goods  of 
Barton,  Irlam,  snd  Co.  without  their  anthority  and  ' 
in  violation  of  the  agreement  bet«e<ni  them  and  : 
Sdtrerd  Menlove  and  Co.  5th.  That  suppMing  any 
li^t  to  the  goods  lenuuned  in  Edward  Menlove  and 
Co.  uHer  the  said  shipment,  such  right  was 
menly  personal  to  Edward  Menlove  and  Co. 
•nd  not  assignable  or  tranaferrable  by  them,  and 
was  determined  by  the  assignment  and  pledge 
of  the  bills  of  ladmg  by  Inward  Menlove  and 
Co.  Gth.  That  partof  Ae  said  goods  was  purchased 
with  the  proceeds  of  the  ontward  cargoes  of  the  said 
•hips,  the  Charlotte  and  the  Higgimon ;  and  that 
sndi  part  of  the  goods  at  least  was  the  absolute 
property  of  Barton,  Irbm  and  Co.  before  the  bank- 
nvtoy,  and  of  the  pUntifi  since  the  said  bank- 
nptoy.  7th.  That  no  right  to  stop  any  of  the  said  , 
foods  in  trmuilu  ever  exuted ;  and  even  if  it  did  at  I 
one  time  exist,  that  it  had  been  determined,  and  had 
not  been  exercised  by  Edward  Menlove  and  Co.  and 
eonld  not  be  exercised  by  their  assigns,  and  that  no 
Ueo  ever  existed  over  the  sdd  goods  as  aninst  the 
^laintifft ;  and  if  such  lieo  ever  did  exist,  itl«d  been 
-dfllermined.  8th.  That  supposing  the  right  to  stop 
the  goods  m  trmuilu  at  a  lieo  to  exist,  such  a  de- 
fsnoe  was  not  open  to  the  defendants  upon 
the  pleadings  in  this  salt,  and  ought  to  have 
been  specially  pleaded,  and  that  the  issues 
joined  were  only  on  tiie  ownership  and  pro- 
perty of  the  goods  and  chattels.  The  coun- 
sel for  the  plaintiffs  and  for  the  defendants  agreed 
that  these  was  no  question  of  feet  for  the  jury,  snd 
pnyed  his  lordship  to  direct  the  jury  how  in  law 
they  ought  to  find  on  the  issues  raised  between  the 
Mliiei,  and  thereupon  his  lordship  directed  the  jury 
to  give  their  verdict  for  the  defendants  on  the  said 
isana^  and  thus,  whether  the  evidence  given  on 
behalf  of  the  defendants,  and  objected  to,  as  afore- 
Mid,  ware  oonsidered  br  the  jury  as  evidence,  or 
■altogether  excluded.  Us  lordship  telling  the  jury,  in 
Ua  said  direction,  that,  in  his  opinion,  the  evidence 
•o  objected  to,  did  not  carry  the  case  farther  in 
^foor  of  the  defendants. 

OrimptoH  (with  him  maeOwm),  for  tiie  plain- 
tiifc.— The  question  in  this  case  is  whether  the  pro- 
perty in  the  goods,  which  are  the  subject  of  this 
action,  was,  by  the  effisct  of  the  bill  of  lading  and 
-the  deUvery  on  board,  transferred  to  the  bankrupts. 
Tb«  bankmpts  had  sent  their  own  ship  to  receive 
^kougo,  and  had  instructed  their  captain  not  to 
reoeiva  goods  except  on  certain  conditions.  He  had, 
tbafcfore,  no  aathoiity  to  receive  goods  on  any 
other  conditions.  This  case  is,  therefore,  eleariv 
distiiiriiihabla  from  that  of  Mitehell  v.  Bde,  11 
Ad.  &  E.  888.  In  that  case,  it  appeared  that  the 
vaaael  was  in  tha  habit  of  carrying  supplies  to  the 
•itataa  of  the  plaintiff,  and  others  also,  and  it  would 
not  have  been  inconsistent  with  the  captain's  in- 
flractioiM  if  he  took  od  board  goods  belonging  to 
other  parties  on  freight.  Lord  Denman,  C.J/in  Uiat 
«Ma  observed,  "  As  to  the  character  of  the 
the  case  states  that  the  defendants 
in  the  habit  of  sending  ont  their 
to  Jamaica,  with  suppliea  to  the 
on  which  those  sugars  were  raised,  and 
U  tthmt,  and  of  raoaivinf  consignments  from  Mac- 


kenxie  and  oiktr  pUmttn  in  retom ;  that  tiieae  ships 
took  ont  and  brought  home  goods  from  different 
thippert  when  offend,  snd  that  the  TMihe  sailed  in 
the  usual  course,  taldni^  out  supplies;  and  she 
tvonght  home  produce  shipped  by  dinereat  shippers, 
besi£ss  the  sof/at  in  question.  This  statement  we 
think,  disposes  at  once  of  this  part  of  the  argument. 
It  seems  to  ns  to  be  impossible  to  contend  that  the 
Thiehe,  in  the  present  instance,  differed  in  any 
respect  from  any  other  general  ship,  and  that,  there- 
fore, the  sngars,  after  they  were  on  board,  remained 
^nolutelv  undinr  the  control  and  at  the  disposal  of 
Mackenne,  so  fer  as  their  having  been  put  on  board 
that  ship  is  concerned."  Here  the  ship  was  sent  ont 
to  take  the  goods  as  the  piopertr  of  tae  bankrupts, 
so  that  the  present  case  cannot  be  jpivemed  as  to 
this  point  by  Mitekell  v.  Bdt.  This  is  more  like  the 
case  of  Ogle  y.Atlmmm  (5  Taunt.  759),  where  the 
goods  utae  purchased  fer  the  plaintiff,  and  were  de- 
livered on  board  his  ship,  sent  to  receive  them  as  his 
goods,  which  was  held  to  vest  the  property.  Thus 
the  delivery  of  the  goods  renders  the  bill  of  lading 
irrevocable.  In  the  case  of  Wait  v.  Barker  (2  Ex.  I), 
the  bill  of  lading  was  in  feet  never  parted  with,  and 
there  was  a  contract  that  the  bill  of  lading  should 
not  be  parted  with  until  certain  conditions  were  com- 
plied with.  In  page  6.  Aldersnn,  B.  says,  "  It  is 
clear  that  what  took  place  at  Bristol  was  not  suffi- 
cient to  pass  the  property.  Yon  must  therefore 
shew,  independently  of  that  proceeding,  that  the 
property  passed;  for  the  defendant  there  disputed 
the  quality  of  the  com,  and  the  parties  did  not  agree 
as  to  the  thing."  Here  the  condition  was  a  complete 
afterthought  or  legal  fraud.  It  was  an  attempt  to 
pledge  agunst  the  express  agreement  of  the  partiea. 
The  question  mnst  therefore  be,  whether  the  pro- 
pertv  passed.  The  word  "  shipped  "  is  a  sufficient 
word  of  appropriation.  The  case  of  Van  Catleetand 
Othen  V.  Booker  and  Othere  (2  Ex.  691)  does  not 
touch  the  present  case.  The  question  is  not  charter 
or  no  diaiter.  If  there  is  a  contract  of  bailment  it 
does  not  matter  whether  the  ship  be  or  be  not 
chartered. 

Erlb,  J.— The  Court  in  that  rase  held  that  the 
vendor  might  make  a  qualified  delivery  if  vendee 
vras  present  to  consent. 

Ckesswkll,  J.— It  mav  be  looked  upon  in  this 
way :  if  the  captain  could  make  himself  agent  of 
the  vendor  in  point  of  law,  how  does  the  fact  stand 
as  to  the  bill  of  lading  ? 

EaLi,  J. — The  feet  is  to  be  taken  as  found,  and 
the  question  is  one  of  law.  Delivery  at  risk  and  not 
on  account  is  not  a  test  of  property. 

Crompton. — All  we  have  to  do  is  to  shew  on  these 
documents  that  it  was  the  intention  of  the  parties 
that  on  lading  the  goods  should  become  bankrupt's 
property.  In  the  rase  of  Jenkyni  v.  Brovn  and 
Othen,  19  L.  J.  286,  Q.  B.  the  cargo  was,  at  the 
time  of  shipment,  the  property  of  the  agent  of  the 
plaintiff,  and  there  was  no  evidence  of  an  intention 
that  it  should  pass  by  the  bill  of  lading.  If  a  man 
sends  goods  in  his  own  ship,  there  ran  be  no  neces- 
sity for  a  bill  of  lading :  control  cannot  be  kept  over 
them.  Suppose  the  parties  themselves  were  there, 
and  they  wished  to  make  a  contract  to  retain  certtun 
control ;  I  think  that  cannot  be  done.  That  is  laid 
down  in  Howe*  v.  Ball,  7  B.  &  Cr.  481.  If  they 
intend  to  pass  the  property,  the  reservation  of  lien 
cannot  affect  tiie  property,  but  is  only  a  personal 
contract.  But,  even  supposing  the  parties  could  do 
so,  still  the  captain  could  not  The  special  instruc- 
tions were,  that  the  goods  should  be  bought  on  con- 
signee's account.  (Abbot  on  Shipping,  130.)  The 
master  had  no  general  authority  to  receive  goods,  &c 
{Smalt  and  Othen  v.  Niratet.  9  Bing.  574.)  and 
the  shipowner  is  entitled  tq  his  freight  notwith- 
standing. 

Crb8Swsu„  J. — That  case  is  entirely  different 
from  this. 

Crompton. — ^Mere  delivery  and  indorsement  of 
itself  does  not  pass  the  property :  thus,  if  a  fector 
did  it  without  anthority.  (iVnoMm  and  Another  v. 
Thornton  and  Another,  6  East,  17.)  In  page  42, 
Lawrence,  J.  says,  "In  the  rase  of  Liciiarrow  v. 
Moton,  some  of  the  judges  did  indeed  liken  a  bill 
of  lading  to  a  bill  of  exchange,  and  consider  that  the 
endorsement  of  the  one  did  convey  the  property  in 
the  goods  in  the  same  manner  as  the  endorsement 
of  the  other  conveyed  the  sum  for  which  it  was 
drawn.  But  when  the  case  was  before  the  Ex.  Ch. 
there  was  much  argument  to  shew,  that  in  itself  the 
endorsement  of  a  bill  of  lading  was  no  transfer  of 
the  property,  though  it  might  operate  as  such, 
in  the  same  manner  as  other  instruments  ma^ 
be  evidence  of  the  transfer  of  property.  As,  if 
goods  be  sold  by  a  merchant  abroad  to  his 
correspondent  here,  and  the  bill  of  ladine  be  sent 
to  him  indorsed,  to  deliver  the  goods  to  the  vendee 
or  his  order ;  there  the  transfer  of  the  goods  may  be 
evidenced  by  such  indorsement."  In  the  case  of 
M'Combie  v.  Dame;  7  East,  5,  it  was  held  that 
where  a  broker  pledges  the  goods  of  bis  principal  as 
his  own,  the  pawnee,  who  claims  by  such  tortious 
act  of  the  broker,  cannot  claim  to  ret«n  ajpinst  the 
principal  in  trover  for  Uie  amount  of  the  hen  which 


the  broker  had  on  tbe  goods  far  Ui  paml^ 
at  the  time  of  aneh  pledge.  And  in  Dnjua, 
Othtn  T.  i>MM/  and  Another,  t T.  R. »t.ti 
held  that  if  a  factor  pledcethegsodsofliiira^ 
&e  latter  may  reoover  tbe  vafaa  <{  Ikm  a  i 
against  the  pawnee,  on  teodcring  ts  tie  tet 
is  due  to  bus,  witlumt  any  taodbr  to  &i  pi 
In  HaiUa  v.  SwUJk.  1  Boa.  hV.fa.ia<, 
change  «f  property,  and  the  Ul  <f  h£i(«i 
denoe  of  the  tiaoflfcr;  bn*-  Ika  tfeHa  i[ 
transfer  of  a  lien  did  nohariM.  laiqtt  A 
and  Anther.  6  i€.  AW.  3C^  IMxk&m 
we  oonrider  the  iiatiiin  of  a  Ben,  sal  Ik  qli4 
it  confers,  it  will  be  evident  that  it  caMini 
sabject-matter  of  a  aale.  A  lien  is  a  peagsq 
which  cannot  be  parted  with,  and  eoatmavi 
long  as  the  poeaeaaor  holds  tbe  |iio4'  Ik 
comes  the  next  qoeetion.  Sappomtatiflit 
exist,  does  it  ariae  in  detintu,  and  oafliiailt 
specially  pleaded.  In  the  case  of  Jfini' M 
I2M.  &W.  674,  it  was  held  that  itim 
could  not,  nnder  tbe  pleas  of  *««  d^iia 
possessed,  shew  that  hue  had  a  comwn  mA 
the  plaintiff  in  the  property  sought  to  k  net 
e.g.  that  he  was  tenant  in  commoo.  IVCiC! 
Q.  B.  however,  in  the  case  of  Lent  r.  Tna,'. 
A.  &  E.  116,  held  that  a  lien  cinU  btsi 
under  a  plea  denying  that  the  goodi  wm  tk^ 
tiff's. 

Cowling,  {Knowle*.  Q.C.  snd  ITstaa.OCa 
him,  contti.— I  contrad  that  the  jadaemt 
case  should  be  affirmed,  and  thst  tke  lanln 
was  qaite  correct  in  directing  a  verdict  it  it 
fendants.  The  tndta  of  the  case  hsresot  hsa 
to  the  Court  in  a  way  that  I  would  slUfMbs^ 
Menlove  and  Co.  bad  contracted  litUitotl 
cargoes  to  an  amount  mndi  excenfisf  ll*^ 
tiiey  raoeived.  Then  what  is  (he nnseof  a*  > 
appears  that  it  ia  the  nniversal  pncUceAaila 
chases  of  produoe  in  Charleston  are  minn 
The  usage,  then,  is,  that  if  tbe  wanfim*' 
obtained  on  better  terms,  to  plJp  tk» « 
lading.  Then  it  appear*  that  Mctai.  aoM" 
Co.  wcreonable.  in  point  of  fed,  tsniaa'Baf 
except  on  pledge  of  bill  of  lading.  ^J"**" 
mnst  have  taken  place  befvre  the  nb  °<  so* 
were  drawn.  It  waa  before  anypsftrfatapj 
shipped  the  bill  of  lading,  to  ord«l('|"'"" 
Co.  was  indorsed  to  the  bank  atCbaW";'"" 
goods  were  consigned  to  order  on  f^.-rS 
Irlam,  and  Higginson.  When  1»|(<*^» 
purchased,  in  whom  did  the  P<ope*''T'aw 
I  submit  that  it  vested  in  Menlw  ■•*,'£ 
were  consignors  (Abbott  on  Shipfatw^JJ^ 
were  vendon  to  Barton,  Irian,  »W^ 
When  were  the  goods  tiansfeiw  •'•'LjJ, 
letters  only  shewed  an  IntentioDtoaf^" 
to  Barton,  IrUm,  and  Higginson.  T»«»", 
ment  that  they  bought  the  gooito  "  "2, 
Barton,  Irlam,  and  Higginson,  ■*  •'Si 
transfer  the  raoperty.  lU*.  •*«.*""*  ^Z- 
Bell,  8  B.  &  Cr.  277.  BaylMrX««  F^^it* 
"  But  I  cannot  say  that  the  PmflJTrL, 
defendants,  so  as  to  enable  tbe  ^™J3. «» 
on  the  counts  for  goods  hBW*'?' ""*;-- 
work  and  Ubonr.  It  j«aaid.,thatthmr»^ 
priatiOB  ofthefe  speofic  '"'^^ST^aIm^ 
that  the  property  thereby  rested  is  tse^o^ 
I  think  it  did  not  pasp.  Vfhewcgi**;^ 
be  made,  whUe  they  we  in  prUlMiatJJfjT^i 
long  to  the  maker.  "The  f^^ZTtZ^ 
the  party  who  gives  the  order  »?Sl*5S!»« 
is  completed.  And  «***««■  fSlTfa^iB* 
progresa  rtie  maker  may  intend  tt'^SL,  ika ' 
ordering,  still  he  may  afterwsris«an°  ^ 
another,  and  thereby  vest  thepfojsi^  ^ 


Although  tbe  maker  may  '•'^''S.'rjjli*' 
liable  to  an  action  for  so  dorag,  ""AG'Si 
given  to  the  party  to  whom  *•>«![  "^*^lJ^« 
first  proposition  of  tfce  pW»'*?'jl^ 
and  Co.  undertook  to  buy  the  joods  ••  "■  jj 
propertv  of  Barton  and  Co._It  ooM  W'JS' « 


jd  Higginson.  """"^^^ft; 
t  they  were  bought  fw^'^^lik*' 
sn  to  raise  funds,  4c.  1  ^Zu-t^^ 
« justified  or  not  is  .""S^STui)  &  ' 


thu  w^  absolutely  done.    '^f'JLiV*' 
ship  the  goods  as  the  unqualified  P"J^ii» 
Irhun,  and  Higginson.  IJ '»,^]2rS' ft  * 
pose  that  ' 
jecttolien 

they  were  justified  or  not  is  .'"S^Jl,  mJ  - 
wiU  not  vest  the  property  •»  *I!5,tk*^  i 
they  thought  proper  to  keep  these  w"-  ,  ^  i 
an/  to^ip  ^S  in  Bsrton  "f.^^**  I 
Barton  andCo.wme  to  «f«*T.iL    JV  J 
fit    to   pay    the    bills    of  e»W    ^  kl 

of  Uding  was  in  the  '^"'Jf^iw**: 
that  a  bill  in  this  form  u  W  ^"«»««5 
trade.  The  words  "  owner  »  pW^^  *•*! 
put  there  to  exonente  tbe  """Jr-  C^* 

'  -   •  -     *      ■'  ■'  -  — .-    \f  J 


'freight  free"  mesn  tJ'f.'^llbfflf'"^' 
J»roo*,2Ex.708.)  HoUingtWW*  ^ 
that  form  can  be  properly  l»»«'Jri  iBi«i#J 
Thev  contend  that  there  «<>»>»  ^^"^  (A** 
tetekt  in  such  a  esse,  but  th^ "JLtt  & *1 
Insurance,  251 ;  Smith  v.  fX^t  Wjl 
It  is  said  that  Menlove  "^.iJiaajV*"* 
frauded  Barton,  Warn,  and  Hi«P»'" 
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m,  bat  that  it  not  ■>.  n«  Court  of  ChuKery 
nld  taJce  eare  thst  Menlore  and  Co.  would  onlf 
eiTe  what  tbttf  nen  entitled  to.  The  bill  of 
in^  ahews  that  they  letain  the  legal  propertr,  and 
I  cargo  -was  aridantly  oomigned  to  order  or  the 
oice.     Addressed  -to  Older  means  addiesMd 


I  of  lading  to  oid«r.  The  invoioe  is  only  sent 
er  tbe  abatnu^t.  The  master  amst  hare  been 
chonaed  to  receive  tbe  goods  on  tbe  tenu  that 
snloTe  and  4So.  were  aaUmlsed  to  deliver  them, 
dch  waa  snl^ect  ts  these  rigbta.  If  what  they 
utend  for  be  tni^  the  msitar  had noridM  to  sign 
y  bill  of  lading  at  M,  and  waa  only  a  Hod  of  sea 
iggoner.  [Cusswbll,  J. — Ban>08«  to  had  the 
>st  rigid  instmetlons  to  neiiTe  the  goods  only  as 
a  absolate  property  of  Barton,  Iriam,  and  Higgin- 
a>  would  that  force  Menlora  and  Co.  to  ddiTer 
9m  on  those  terms  ?]  Certainly  not.  There  is 
e  nothing  like  a  gross  violation  of  duty.  All  tbe 
?s  bearing  on  the  question  bare  been  already 
d.  Many  of  them  nil  olT  of  tfaemselree  when 
fects  are  known.  In  WaU,  T.  Bater,  2  Ex.  I, 
terma  of  the  charter  do  not  appear.  The  case 
'^ttatati  1.  Booker,  is  more  important,  bat  that  isnot 
oncJasireaathOTityin  the  present  case.  Idonotsay 
tt  a  bill  of  lading  transfen  the  property  like  a  biU  of 
change.  Hie  qoestion  as  to  me  master  acting 
properly  in  reoeiring  goods  without  ftei|btwas 
t  raised  in  Van  Cattetlr.  Booker.  This  is  not  a 
estion  of  stoppage  m  trtmtUu,  but  that  of  unpaid 
idor.  Core  r.  Harding,  4  East,  211,  was  rdied 
3n,  but  that  esse  has  never  been  dted  with  appro- 
ion,  and  it  has,  as  to  one  point,  been  oromled  in 
ti't  iion  r.  Gray,  2  Bing.  260.  The  former  case 
I  distinguishable  from  tlie  latter  by  the  trantittu 
n^  at  an  end.  In  Worriton  y.  Oraj/,  all  the 
art  decided  was,  that  a  vendor  having  a  right  to 
p  goods  in  tranritu  mw^  transfer  such  right  by  a 
osfer  of  the  bill  of  lading.  Ogle  v.  JUHmoih, 
'sunt.  759,  is  not  consistent  with  Mitekett  v.  Bde, 
A..  &  E.  888,  except  that  the  former  went  on  the 
stion  of  fraud.  MUeMI  v.  Bde  only  shews  that 
consignor  has  power  to  change  the  destination. 
tr«e  T.  Ball  only  shews  that  a  license  was  per- 
<J,  bat  it  does  not  aftct  the  present  case.  I  do 
:  dispute  that  liens  are  personal,  but  this  is  more 
n  Sk  case  of  lien.  Jenhnu  v.  Brown  is  an  au- 
rity  in  my  fitroor.  Hoieon  v.  Millard,  2  Moo. 
loo.  342,  shews  that  there  are  many  liens  which 
trsuisferable.  As  to  the  necessity  of  pleading  a 
1  sperislly,  the  answer  is,  that  it  is  not  a  lien  in 
s  csue,  besides  that  it  is  doubtful  whether  a  lien 
(ht  to  be  pleaded. 

Qrontpton,  in  reply. — As -to  the  objaetion  that  the 
ctrine  we  contend  for  would  be  mischieToiis  to 
ide,  the  mischief  is  Quite  the  other  way.  By  the 
■go  of  tMde,  these  Ulls  were  to  be  sold. 
CKKSswni.,  J. — I  understand  that  these  goods 
se  to  be  bought  for  cash;  and,  according  to 
'tmnion  v.  Belt,  theyeeased  to  be  the  property  of 
Bnalove  and  Co.  as  soon  as  they  were  shipped. 
Crvmpton. — ^IMisOii  v.  Bell  proves  too  much,  if 
y  Ahing.  They  admit  that  the  general  property 
ited  in  lis.  Cur.  Odt.  milt. 

prmtBOB. 

Tf<<iMSdky,'irair28w — Pattbson,  J.— This  is  an 
tion  to  try  the  right  of  tb6  plsintifls  avassignees  of 
essrs.  HiggikSon,  Desne,  and  Hall,  who  were  mer- 
ants  in  uverpooll  trading  under  the  name  of 
■rton,  Irian,  and  Higghison,  who  had  become 
mlcnipts,  to  tbe  poesessioit  of  a  quantity  of 
itton  and  tteiber  as  against  Messrs.  Henlove  and 
0.  who  were  aietchants  in  Charieston,  in  America, 
id  the  red  defendants  in  this  suit  Tbe  pwperty 
I  dispute  conetitmed  the  cargoes  of  two  vessels,  of 
hieb  the  bankrupts  were  owners,  called  the  Char- 
tie  and  Higginton ;  and  as  it  is  agreed  that  the 
me  question  arose  with  respect  to  both,  and  as  the 
teumstancee  are  similar,  it  will  be  only  necessary 

>  advert  to  the  Isadiag  fiicts  relating  to  one  of  them, 
hich  is  the  Charlotte.  It  appears  that  in  August 
M7  the  banVfupts  sent  orders  to  Menlove  and  Co. 

>  Charleston  to  ship  on  their,  the  bankrupts',  ac- 
rant  a  quantity  of  cotton  for  the  homeward  cargo 
rthe  Ciarletle,  a  ship  belonging  to  the  bankrupts, 
hich  had  been  sent  to  America  with  a  cargo  of  coal 
id  salt,  and  which  arrived  at  Charleston  on  the  19th 
'September.  In  the  meantime  Menlove  and  Co. 
id  made  considerable  purchases  of  cotton  in  execu. 
m  of  the  order,  and  eontiaued  to  make  further 
■rduacs  until  within  a  day  or  tw«  of  the  sailing  of 
e  Charlotte  on  her  homeward  voyage  with  the 
itton  on  board,  namely,  on  tbe  13th  of  October, 
n  the  12th  of  October  the  master  of  the  Charlotte 
(ned  the  bill  of  lading' of  the  cotton  to  be  ddivered 

liveipool,  "to  otHr  or  to  onr  assigns,  paying 


the  sailfaig  of  tiie  Charlotte,  and  that  they  had 
drawn   bills   upon   them    of    several    dates,   the 
earliert  bcdng  of  the  23rd  of  September,  beii^  for 
the  cargo  on  their  account  by  the  Charlotte,  and 
desiring  them  to  insnre  tbe  cotton.    On  the  19th  of 
OctobCT  Menlove  and  Co.  sent  an  abstract  invoice 
of  the  cotton,  dated  the  13th  of  October,  in  which 
it  was  stated  that  the  cotton  was  shipped  by  Menlove 
and  Co.  on  board  the  Charlotte,  tor  Liverpool,  by 
order   and  for  the  account  and  risk   of  Messrs. 
Barton,    Irlam,  and  Co.  there,  and  addressed  to 
order.    And  on  the  23rd  of  October  Menlove  and 
Co.  sent   to  the  bankrupts  a  full  invoice  of  the 
cotton,   dated  13th    of  October,  stating  that  the 
c6tton  was  shipped  for  Liverpool  by  order  and  for 
account  of  Barton,  Irlam,  and  Co.  there,  and  to 
them  consigned.    It  appeared  that  Henlove  and  Co. 
having  no  sufficient  funds  of  the  bankrupts  in  their 
hands  to  pay  for  the  cotton,  sold  the  bius  they  had 
drawn  upon  them  to  the  bank  at  Charleston,  and 
delivered  to  &em  the  bill  of  lading,  indorsed  as 
beforementioned,  as  security  for  the  dne  honour  of 
he  Ulls,  which,  with  tbe  exception  of  one  verv  small 
one,  were  dishonoured  by  the  bankrupts,  and  taken 
up  by  Menlove  and  Co. ;  and  by  letter,  of  the  23rd 
of  October,  Menlove  and  Co.  informed  tbe  bank- 
rupts that  the  bank  to   whom  they  had   sold  the 
bills  required  the  delivery  of  the  bill  of  lading  to 
them,  and  that  they  had  done  so.    On  the  I3th  of 
November  Higginson  and  Co.  tbe  defendants,  be- 
came bankrupts ;  the  Charlotte  arrived  at  Liverpool 
on  the  28th  of  November,  and  on  the  27th  notice 
was  given  to  the  master  that  Messrs.  Menlove  and 
Co,  had  claimed  to  stop  the  cargo,  and  required  him 
to  deliver  it  to  the  bank  at  Liverpool,  or  their  agent. 
The  question  is,  whether  Menlove  and  Co.  could, 
under  tbe  drcumstanoes,  insist  n|>on  the  delivery  of 
the  cargo  of  cotton  to  them  or  their  agent,  unless  the 
bills  were  duly  honoured  ?    It  was  contended  for  the 
plaintiffs  that  tbe  assignees,  by  the  delivery  of  the 
goods  on  board  the  bankrupts'  own  ship,  and  es- 
pecially appointed  for  the  pnrpose  of  bringing  home 
those  goods,    such   delivery   being   made   to    the 
master,     who    was    the     bankrupts'    agent    for 
tbe    purpose    of   receiving    them,    the    absolute 
propmty  vested  in  them,  tbe  sale  being  completed 
by  the  aoceptaaoe  of  the  order,  and  the  terms  of  the 
invoice,  and  that  the  terms  of  the  bill  of  lading  by 
which  the  goods  were  to  be  "  delivered  at  Liverpool 
to  order  or  to  our  (Menlove  and  Company^s)assigns,^' 


sight  for  the  cotton  nothing,  being  owners'  pro- 
9^;"  and  Menlove  And  Co.  indorsed  the  biU  of 
ding  in  these  terms :  "  Deliver  the  within  to  tbe 
•nk  of  Liverpool,  or  order. — Edward  Menlove 
id  Company.'  Messrs.  Menlove  and  Co.  in- 
rmed  the  bankmpts  fkom  time  to  time  of 
ess  purchases  as  they  were  made,  and  on  the 
ith  ol  October  they  mfonaed  the  baokrapta  o 


did  not  prevent  such  absolate  property  vesting  m  the 
bankrupt,  nor  entitle  Menlove  and  Company,  as  on. 
paid  vendors  to  any  right  of  stoppage  in  tranritu,  or 
any  other  right  over  them  whatever,  more  especially 
as  it  was  stirfed  tiiat  no  fHeghtwas  to  be  paid  for  the 
cotton,  "  being  owners'  property,"  which  was  incon- 
sistent with  the  property  remaining  in  Menlove  and 
Company.  It  was  also  further  contended  for  the 
•laintilb,  that  the  captain  had  no  power  to  bind  the 
bankrupts  by  the  special  terms  of  the  bill  of  lading, 
and  that  the  delivery  must  be  taken  to  be  absolate 
to  the  vendees ;  and  fbrther,  that  if  Menlove  and 
Co.  had  any  Hen,  the  assignment  of  the  bill  of  lad- 
(m  to  the  bankrupt  divested  that  Hen,  and  deprived 
Blenloveand  Co.  of  all  power  over  tbe  goods.  The 
cases  mainly  relied  upon  by  them  in  support  of  their 
principal  point,  were  Ogle  v.  AtMnton,  5tt  Taunt. 
7S9 ;  Our  V.  Barding,  4  East.  211 ;  the  case  of  the 
Cimttanlia,  reported  in  Abbott  on  Sbipidng,  Boht- 
lingh  v.  Tnglie,  3  East.  381 ;  Fbu/ler  v.  itTap- 
pari  I  and  Taylor  v.  JTiHier:  the  cases  dted  in 
It.  All  these  cases,  however,  are  clearly  distinguish- 
able from  the  present.  In  Ogle  v,  Atkauon,  the 
general  circumstances  bore  a  close  resemblance  to 
tbe  present.  The  vendor  of  the  goods,  delivered 
them  on  board  the  ship  of  the  vendee,  which  bad 
been  sent  by  him  to  receive  them  as  the  goods  of  the 
latter;  but  the  vendor  wishing  to  preserve  a  control 
over  them,  prevailed  upon  the  captain  to  sign  a  bill 
of  lading,  in  which  there  was  a  blank  Ibr  the  name 
of  the  consignee,  assuring  him  that  it  was  of  no  con- 
sequence, as  the  goods  were  to  be  delivered  to  his 
owner,  and  the  vendor  then  transmitted  the  bill  of 
lading  to  a  third  person,  who  was  to  stop  tbe  delivery 
of  the  goods  to  tbe  vendee,  unless  he  accepted  certain 
bills.  But  tbe  Court  held  that  the  vendee,  under  such 
drcnmstancee,  was  not  entitled  to  tbe  goods  without 
accepting  tbe  bills,  for  tbe  blank  for  tbe  name  of  tiie 
consignee  was  either  immaterial,  as  represented  to 
the  captain,  or  immaterial  as  the  vendor  propcned  to 
make  It.  and,  in  that  ease,  a  ftaud  was  practised  on 
the  captain,  which  could  not  pevail  against  the  con- 
signor; and  Lord  Chief  Justice  Gibbs,  in  his  judg. 


ment,  says,  "It  is  true  the  goods  mi|^t  have  been 
delivered  on  board  the  ship  on  the  terms  on  which 
the  defendant  contends  they  were  delivered;"  and 
then  he  goes  on  to  shew  that  they  were  not,  by 
reason  of  tbe  circumstances  under  which  the  captain 
was  persnaded  to  sign  the  bill  of  lading  with  a  blank 
for  the  name  of  tbe  consignee.  The  case,  therefore, 
is  clearly  distinguishable  from  the  present,  but  it  is 
important,  as  snowing  that  a  delivery  on  board  the 
vendee's  own  ship,  and  to  his  own  master,  is  not 
inoonnstent  with  the  vendor's  annexing  terms  to  the 
delivery,  which  may  enable  them  to  retain  a  right  to 


claun  them,  and  prevent  any  delivery  if  the  \ 
are  not  complied  with.    The  case  of  Cox  v.  Harding 
decided  no  more  tiian  this,  that  where  goods  are 
shipped  on  account  of,  and  at  the  risk  of  the  vendee, 
the  property  is  vested  in  them,  subject  only  to  tlM 
conmgnor's  right  of  stoppage  ta  tranritu,  whidi  right 
is  gone,  unless  exerdsed  before  the  completion  of 
the  voyage  and  delivery  into  the  possession  of  the 
vendee.    In  the  case  of^  the  Ometantia  also,  it  was 
held  that  when  orders  have  been  recdved  and  exe- 
cuted, and  deUvery  has  been  made  to  the  master  of 
the  ship,  and  the  bills  of  lading  signed,  tbe  seller  is 
Junetu*  officio,  and  has  no  right  to  vary  the  con- 
signment, except  in  case  of  insolvency.    Ndtherthis 
case,  nor  that  of  Core  v.  Harding,  is  an  authority 
for  the  point  relied  upon  by  the  plaintiff,  that  tbe 
delivery  on  board  the   ship   of  the  bankmpts  to 
their  master  was,  in  effect,  a  complete  delivery  to 
them,  so  as  to  vest  the  property  absolutely,   and 
deprive  the  vendors  of  the  power  of  stoppmg  the 
goods   in   tranritu,    or  otherwise  acqulrmg   any 
right  or  control  over  them.     The  case  of  Boht- 
linqk  V.  Inglii  was  dted  upon  the   part  of  the 
plaintiffs  in  support  of  their  distinction   between 
the   case   of   goods    loaded   on  board  a    general 
chartered    ship,    where   tbe   owners   of  the   ship 
are  merely  cwriers,  and  the  master  their  servant 
and  that  of  goods  loaded  on  board  the  vendee's  own 
ship,  the  master  of  which  is  his  servant;  botnd- 
ther  that  case,  nor  the  case  of  Taylor  v.  Krimer, 
dted  in  it,  shews  more  than  this,  that  where  the  de- 
livery of  goods  on  board  a  ship  is  not  for  the  purpose 
of  conveying  them  to  the  consignee,  but  an  absolute 
delivery  to  him  when  put  on  board,  all  power  over 
the  goods  is  lost  to  the  vendor,  and  the  relation  of 
consignor  and  consignee  no  longei;,  exists,  and  tbe 
propwty  is  absolutely  vested  in  the  vendee.    Other 
cases  were  dted  on  the  part  of  the  siisignens,  to 
which  it  is  not  necessary  to  refer,  as  they  do  not 
appear  to  ns  to  add  materially  to  tbe  eflect  of  those 
to  which  we  have  already  adverted.    On  tbe  part  of 
the  defendants  it  was  contended  that  Menlove  and 
Co.  had  never  parted  with  the  property  in  the  goods 
to  the  bankrupts,  but  bad  reserved  them  untif  they 
were  paid  the  purchase-money,  notwithstandini^  the 
terms  of  the  invoice  and  the  statement  in  tbe  bill  id 
lading,  that  no  freight  was  payable  for  tbe  cotton,  it 
"  bdng  owners'  property ;"  and  we  are  of  opinioii, 
upon  the  facts  of  tbe  case,  that  the  learned  judge 
was  right  in  directiot  the  verdict  to  be  entered  for 
tbe  defendants  on  tbe  trial,  and  that  they  now  are 
entitled  to  our  judgment.    It  appeared,  by  the  bill 
of  exceptions  that  it  was  sgreed  on  both  sidies  at  the 
trial,  that  there  was  no  question  of  £tct  for  the  jwy. 
and  thst  the  judge  should  direct  them  how  tiiey 
should  find  their  verdict,  and  he  bdng  of  opiidon 
upon  all  the  focta  of  the  case,  that  Menlove  and 
Co.  had  not  delivered  the  cotton  on  board  of  the 
ship,  to  be  earned  for,  and  on  account,  and  at  tbe 
risk  of  tbe  vendees,  bat  that  they  intended  to  preserve 
their  right  as  unpaid  vendors,  his  directed  the  verdict 
to  be  entered  for  the  defendants.    There  is  no  doubt 
that  the  deliveir  of  goods  on  board  the  purchaser's 
own  ship  is  a  delivcny  to  him,  unless  tbe  vepdor  pro- 
tects himself  by  spedal  terms,  restraining  the  effect  of 
suchdelivery.  Inthppresentcase,thevendors,bythe 
terms  of  the  bill  of  lading,  made  the  cotton  deliver. 
able  at  Liverpool  to  thdr  order  or  their  asdgns,  and 
that,  tiierefore,  was  not  a  ddivery  of  the  cotton  to 
the  porobasers  as  owners,  although  there  was  a  de- 
livery on  board  their  ahip ;  the  vendors  still  reserved 
to  themselves  at  the  time  of  the  delivery  to  the  cap- 
tain a  jui  dieponendi  of  tbe  goods,  which  he.  by 
signing  the  bill  of  lading,  acknowiedgee,  and  witii- 
ont  which  it  may  be  assumed  tbe  vendors  would  not 
have  ddivered  tnem  at  alL    The  question  really  ii^ 
whether  any  and  what  effect  is  to  be  given  to  the 
terms  in  the  bill  of  lading,  making  tbe  gtmds  deliver- 
able to  the  order  of  tbe  vendors ;  for  if  by  those 
terms  they  reserve  to  themsdves  s  dominion  ovier 
the  cotton,  it  would  not  pass  to  tbe  asngnees.    The 
invdoe  would  pass  as  property  whatever  its  terms 
might  be ;  the  property  would  only  pus  upon  the 
delivery ;  and  the  only  effect  to  be  attributed  to  tbe 
form  of  expression  in  the  invoice  or  the  bill  of  lading 
would  be  as  indicating  tbe  terms  on  which  the  goods 
were  delivered.    The  plaintiSs  in  error  rely  on  the 
terms  of  the  invdce  and  tbe  expresaon  in  the  biU 
of  lading,  that  tbe  cotton  is  freight  free  as  being 
owners'  property,  as  shewing  the  delivery  on  board 
tbe  ship  was  wiUi  the  intention  to  pass  the  property 
absolutely.    But  the  operative  terms  of  this  bill  m 
lading  as  to  the  delivery  of  the  goods  at  Liverpoid, 
and  the  letter  of  Menlove  and  Co.  of  the  2M  d 
October,  shew  too  cleariy  for  doubt  thst  notwith- 
standing the  other  terms  of  the  bill  of  lading  and 
the  invoice,  Menlove  and  Co.  had  no  intentjon, 
when  they  deUveied  the  cotton  on  board,  of  parting 
with  a  dominion  over  it,  or  of  vestinjt  the  sbscdiila 
property  in  the  bankrupts.     On  this  part  of  tlw 
case,  the  decisions  of  the  Court  of  Ex.  in  Vim  CuitM 
V.  Booker,  2  Ex.  691 ;  and  Watte  v.  Baker  fai  the 
same  volume,  p.  I,  are  authorities  directly  in  favoor 
of  the  defendant.   The  plaintiffs  fbrther  insisted  that 
the  captain  had  no  power  to  bind  the  bankrupts  by 


Digitized  by 


Google 


^1-6 


THE  LAW  TIMES. 


[VoL  n. — Vo.  4*2. 


JUDGE'S   CHAMBEiU. 
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■ANKMIPTCV. 


■ooh  terns  in  ih»  bill  of  lading  u  would  leaw  the 

property  (till  in  the  control  of  ue  vendor,  mnd  yet 

conge   that  the   cotton   should   be  freight   me. 

Whether,  as  the  cotton  was  actually   carried,  the 

owner  of  the  ship,  as  such,  might  not  be  entitled  to 

fiisight  OD  a  mumittm  meruit,  notwithstanding  the 

terms  of  the  Dill  of  lading,  is  a  point  not  necessary 

sow  to  determine.    But  with  te^Mot  to  the  question  i  debtor  shall  be  imprisoned  on  any  process  for  more 

whether  the  plaiati£b  can  set  up  a  want  of  authority  '  than  twelve  calendar  months  for  any  debt  contracted 


ia  the  master,  so  as  to  vast  the  property  in  the 
goods  in  the  bankmpts  immediately  upon  the  deli- 
vsry,  notwitstanding  the  special  terms  on  which 
ftey  were  delivered,  and  the  acceptance  by  the  cap- 


28  of  7  &  8  Vict.  c.  96,  but  the appiicatiaa  was  ite-  ',  fiUfiUim  now  cane  in  on  the  pot  of  tfa«Mat 
ftised.  Sabseqnent  applications  to  the  same  effect '  creditors  who  had  dealt  with  the  bankmpt  maiias 
were  attended  with  the  same  result.  To-day  (July  {  brothers  as  "  Kealayand  Co."  and  who  swore  Hmt 
3,1851)  I  they  ware  induced  to  deal  with  him  in  some  iBstanoea 

Ltmit  applied  to  his  lordship  to  dischaage  the  in-  |  en  aeeonnt  of  the  assignee  holding  him  out  to  A» 
solvent  out  of  custody,  directinc  his  attention  to  the  i  wotldaaa  person  oompatent  to  trade,  and  having  id 
7  &  8  Vict.  c.  96,  s.  28:  "Provided  always  that  no  |  Cut,  tnded  with  him  himself.    He  aontesdad. too, 

that  the  property  saixad  wm  partoanhip  psopsr^. 


before  filing  his  petition,  in  case  the  final  order  shall 
be  refused  or  shall  not  be  made,  or  in  case  the  pro- 
tecting order  shall  not  be  renewed." 
Martin,  the  plaintifi's  solicitor,  opposed  the  ap- 


tain,  weaieclearly  of  opinion  thatlt  is  not  competent  >  plication. 

br  them  to  do  ao ;  and  that  as  Henlove  and  Co.  |     His    Lorosbip   doubted   his  jurisdiction, 

daliveied  the  cotton  on  board  on   special   terms,  '  thought  that,  as  this  was  the  first  application  of  the 


and  that  it  was  not  snlqect  to  the  operation  i 
oommiasioner's  wairant;  that  it  woold,  undsr  all 
these  circamstanoas,  be  a  groaa  iiuustitie  to  post 
crediton  to  seise  their  proinrtf,  and  maica  itasal- 
able  for  the  oeditors  unoar  a  baakraptey  at  ao 
remote  a  date,  and  prned  that  the  gooos  mi^it  be 
and  I  reatond  for  their  benefit. 

ilftoftraU,  Q.C.  and  (Vei(7Aia%  ior  the  I 


iriiieh  the  captain  was  not  bound   to  acomt,  but   kind,  and  attended  with  some  diffical^,  it  ought  to  ,  contended  diat  as  to  the  partnership,  it  had  so 


sritiumt  whidi  they  would  not  have  delivsred  them. 
«rUch  would  preserve  to  the  defendant  a  control 
«Ter  them,  the  bankmpts  cannot  treat  the  delivery 
to  the  captain  as  a  debvery  to  them,  as  their  own 


have  been  made  in  term  before  the  fall  Court.  enee  in  reality,  and  was  only  assomed  when  it  soitad 

Zetnrsaid,  the  poverty  of  the  insolvent  was  so  |  the  porpoass  of  the  parties;  that  when  the  mesai 
great  that  he  could  not  pay  the  fee  on  swearing  tiie   made  the  seizure,  the  banknuif  s  brotheo,  who 


affidavit.     Probably,  as  Mr.  Baron  Parke  waa  at 


fcoperty,  when  it  was  expressly  agreed  they  were   chambers,  his  k>rdship  would  be  good  enough  to  con  ■ 
net  to  be  delivered  to  the  bankrupts,  but  to  the   suit  with  him. 

aader  of  the  vendors,  and  the  want  of  authority  of  {     Williams,  J.  acceded  to  this  reaoest,  and  after 
tbe  master  to  accept  them  on  such  terms  will  not  consulting  with  Mr.  Baron  Parke,  made  the  following 


present,  never  set  qp  any  claim  on  the  poand  of 
partnership ;  on  the  oootrary,  it  appeaad  Root  thatr 
books,  uia  from  proceedings  taken  in  various  oonzta, 
that  the  property  oelooged  to  the  baidaniit,  and  &Bt 
whenever  M  found  it  necessary  to  sue  any  of  1 ' 


liave  the  effect  of  vesting  the  property  absolutely  in  i  order: — "  Bdvard Frederiek  Wiiii  and Anather  y.  |  debtors,  he  did  so  in  his  own  name,  and  made  his 


brothers  his  witnesses.  That  his  Honour  ought  not 
to  entertain  the  appheation  of  restoring  goods  to  a 
person  incompetent  to  trade ;  that,  even  if  the  poat 
creditcsB  had  equities  over  the  antecedent  creditaca. 
the  propattf  seised  should  be  administered  tlaotnh 


UMb  bankrupts.    NiehoUt  v.  Ede,  11  A.  &  E.  888,  ,  Jmmit  Thomat  Tunur.    Upon  hearing  the  attor 
it  a  strong  antfaority  in  &vour  of  the  defendant.  ;  neys  or  slants  on  both  sides,  and  upon  reading 
Wiib  respeet  to  the  question  whether  the  transfer  '  the  affidavits  of  J.  T.  T.  I  do  order  that  the  de- 
af tfie  bills  of  lading  by  themselves  to  the  bank  at '  fendant  be  discharged  out  of  the  custody  of  Ae 

Charieston,  divested  thor  power  over  the  goods,  we   sheriff  of  Middlesex  as  to  this  action,  the  defend-    ,  -^     . 

■le  of  opinion  it  did  not.  Menlove  and  Co.  weretbe  .  ant  having  filed  a  petition  in  the  Court  for  Belief  of  |  the  official  assignee  of  the  Courts  and  not  banded 
avchassrs  of  the  goods,  and  reserved  to  themsdves.    Insolvent  Debtors  m  England  under  the  statutes  of  bade  totbe  bwumi|it. 
Pf  the  terms  in  which  they  delivered  them  on  board  ;  5  &  6  and  7  fc  8  Vict.  c.  96,  and  116,  and  mote  than 
.the  ship,  a  prupeiiy  in  the  goods  until  payment  wss   twelve  months  having  expired  since  the  defendant's 
daly  made,  by  mdoising  and  depositing  the  bills  of  final  hearing  under  such  petition.    Dated  3rd  day  of 
Jadng  in  the  Bank  atCharleston  as  security;  and  ,  July.  1851.    (Signed)  E.  V.  Williams.'' 
did  net  divest  themselves  of  the  property  in  the  goods 


adiioh  they  bad  reaerved,  and  were  in  a  sitostion  to 
Aim  the  foods  as  aff>>nst  the  bankrupts  by  their 
■gents  at  IiiverpooL  They  never  had  divested  tiiem- 
■Svea  of  the  property  in  uie  goods,  or  of  the  possas- 
tion,  except  by  delivery  to  tlw  captain.  This  is  not 
the  ease  of  deuvery  to  a  carrier  for  the  purpose  of  his 
deliving  them  to  the  vendor,  but  a  delivery  to  a 
csnier  for  the  purpose  of  that  carrier  delivering  them 
aoearding  to  the  order  of  the  vendor,  who  retains  j 
aion  than  a  mere  lien  upon  the  goods.  Neither  the  ' 
kaekrnpis  nor  their  assignees  ever  had  a  property  in 
tlie  cotton  as  against  the  vendors,  and  an  objection 
to  their  title  may  properly  be  taken  under  the  plea 
erf  not  possessed.  It  was  said  that  as  Menlove  and 
Company  had  fonds  of  the  bankrupts  in  their  hands 
to  some,  although  to  a  very  small  extent,  tlMy  were 
net  unpaid  vendors  to  the  full  extent.  But  this  really 
n^es  not  difference,  as  no  particular  portion  of  the 
flatton  vras  bought  with  these  funds,  and  the  bulk 
genemlly  being  porchased  by  Menlove  and  Company 
wiOk  their  own  funds  or  credit,  they  retained  a  pro- 
perty in  the  whole  of  the  goods  until  payment  for 
tbe  whole.  But  a  question  was  made  as  to  the  ad- 
nMbility  of  some  of  the  evidence;  but  as  the 
HMtter  of  fact  was  a  question  for  the  jury,  we  are  of 


IRISH  BANKKUPTCY  COURT. 

Beported  by  JoHV  Iixvx.  Esq.  B*nrut«r4t-Lsw. 


His  HoNODS  said,  tbe  appficaticn  was  i 
by  the  affidavits  of  a  great  many  post  oeditaacs, 
chiefly  Enc^h,  who  dealt  with  the  bankrupt  and  las 
brothers  as  if  a  parteership  existed,  and  who  saw  tlwt 
the  aisianae  had  not  only  dealt  with  the  bankrapC 
himsslf  bat,  in  some  instances,  reoomssended  hioD 
as  being  worthy  of  credit.  He  ^  not  beUere  that 
«l  actual  ioaa>de  hcmest  partnership  existed;  Wt 
a*  tome  creditoiB  with  whom  they  dealt  had  not  Oe 
means  of  knowing  the  exact  nature  of  the  sort  of 
nnity  of  purpose  that  occasionally  existed  in  Ae 
form  of  a  partnership,  and  gave  credit  as  if  an 
honest  partnership  existed,  he  would  not,  if  he  I  * 
in  the  first  instance  known  all  these  bets,  b 
granted  bis  warraat,  and  he  would  be  therefore  i 


Jtme,  1850. 

ite  Keblbt. 

Unetrtifieaitd  iankrMft—Siizwrt  iy  assi^iMe. 

Whtrt  aottHkmpt  vfko  had  not  ohtmntd  hit  cn-ii^    „ 

ficatt  vat  ailouttd  to  carry  <m  trade  for  fite  luelantly  oblifsd  to  direct  the  goods  to  be  rsstared, 
veart,  and  where  he  hold  out  to  partie*  who  note  and  put  back  into  the  shop  in  Galway,  ahhoa^h.  att 
Aim  jreih  credit  that  a  partntrth^  utiitei  be-  the  same  time,  it  was  quite  clear  that  the  aaagnrai 
tween  himitffand  hi*  brothert,  althtaufh  no  bon&  '  had  not  wilftiUy  concealed  any  thing. 

fide  partnenhip  did  in  fact  exitt,  the  atiiffnte  i  

having  obtained  the  warrant  qf  the  Court  aadtr  its-KsLLT. 

which  all  the  property  in  the  banimpft  poem-  I  Proqfby  wife  on  her  hntbanit  tttale. 

lion  wai  leiied  by  the  nueienger,  the  commit- 1  Where  one  of  the  trutleet  qf  a  wif/t  marrim^ 
tioner  directed  the  goodt  to  be  reetored,  be-  \  leltlement  u  dead,  and  the  other  out  qf  t^jwrta. 
Cttute  all  the  fact*  qf  the  cat*  were  not  b^ore  \  diction,  on  the  hutband  becomiiw  bankrupt.  It* 
him  when  he  granted  the  warrant,  although  no  ]  Court  will  permit  the  wife  of  the  bankrupt  l» 
fact  had  been  inttntionally  tuppretied  or  kept  I  ^ois  thevcecutrix  qfthe  dtceated  truttet  ca  asai- 
back  by  the  auignee.  ing  a  proqfon  her  huBbantTi  tttate. 

The  bankrupt  in  this  matter  had  been  a  trader  in  I     The  bankrupt  was  an  architect  in  Mayo,  ad  iqna 

Galway,  and  in  the  year  1845  a  commission  of  bank-    his  marriage,  some  four  or  five  years  befaas  the 


•lanion,  independently  of  the  evidence  objected  to,   ruptcy  was  sued  out  against  him,  and  under  that  bankruptcy,  he  received  a  fortune  of  5001.  with  \aa 
that  there  was  sufficient  unobjectionable  emence  to  1  commission  Mr.  David  Scott,  Mecbant,  Dublin,  was  I  wife.    A  settlement  was  ezeeated,  and  two 
SMUiant  the  direction  of  the  learned  judge,  and  it  appointed  the  trade  assignee.    The  bankrupt  passed    named.  KeUy  and  lemony  were  appointed 


kaeomes  immaterial  to  consider  whether  the  evidence 
flat  was  objected  to  was  receivable  or  not.    Oar 
t  therefore  is  for  the  defendants  in  error. 
Judgwt*ntfor  drftndmtt. 


Saportad  br  Davis  Oxto  Maosas,  Eaq.  of  tbe  Innsr 
Temple,  Bsrrister4t-lsw. 

T^rtday,  July  3. 
(Before  Mr.  Jostioe  Williams.) 

WiLKS  V.  TCRNKR. 

Alt  i»*ohtnt  petitioner  under  the  tiatute*  5  Jr  6 
Vict.  e.  116.  oad  7  ^  8  Viet.  c.  96,  upon  the  re- 
fiual  of  hi*  final  order,  haring  been  taken  in 
easeaitoa.  and  having  remained  in  prieon  above 
tmthe  month*,  and  the  huolvent  Court  deelinina 
to  (U*charg*  him  under  i.2»qf7  ic8  Vict.  e.  96, 
SMb'ei  enact*  that  no  deUor  thall  be  imprieonad 
'•a  oay  proe***  for  more  than  twelve  calendar 
■pwmthi,  may  be  ditehargid  by  a  fudge  at  tham- 
hert. 

IChis  was  an  aMlication  by  Messrs.  Lewis,  of  Ely- 
IJane,  for  tbe  oisohar^  of  the  defendant  in  this 
action  under  the  following  circnmslances : — ^Tbe  de- 
nt, James  Thomas  Tomer,  filed  a  petition  for 
tion  nader  the  statutes  5  &  6  Vict.  116,  and 
'  It  8  Vict.  c.  96,  in  the  Court  for  Relief  of  Insolvent 
Dabtors,  and  was  heard  before  Mr.  Commissioner 
liBw  on  the  19di  of  April,  1851,  when  be  was 
•fyeaed  by  tbe  plaintiA  in  the  action.  A  day  was 
Moned  for  the  find  order;  but  upon  that  dwr,  being 
■lain  opposed,  the  ease  was  adiouroed  stae  <ne  with- 
oat  protection.  The  day  after  (May  11, 1850),  the 
drffiiidiiiit  was  arrested  in  execution  and  committed 
la  Ike  debtors'  prison.  After  the  lapae  of  six  or 
montlN,  an  appBeation  was  made  to  the  corn- 
Mr  to  gnat  him  a  prolaeting  (ader  onder  see. 


bis  final  examination,  the  assignee  being  f^endly ; !  CoUalnal  with  the  settlement  a  bond  sod  i 
no  creditor  opposing,  be  set  about  obtaining  bis  I  were  executed  by  the  bankrupt  to  flte  tiuiteaa  to 
certificate,  which  the  assignee  and  ether  creditors  '  secure  the  500(.  KeUy,  one  of  the  tiualiuy  dbid 
signed,  but  he  never  went  before  the  commissioner  '  before  tbe  bankraptcy,  and  his  widow  adminiatemd, 
to  get  it  allowed.  It  appeared  that  the  stock  in  ;  and  obtained  probate  of  will.  The  other  tnteehad 
trade  which  was  in  his  possession  at  the  time  of  the  {  gone  to  reside  in  Canada,  and  Levy  now  pot  forwaod 
bankruptcy  was  sold  to  his  sister  at  a  valuation,  and  a  proof  in  the  joint  names  of  the  exacatnx  of  KeBy, 
was  paid  for  by  her  promissory  note  to  the  assignee  tbe  deceased  assignee,  and  the  wife  of  the  bankrupt, 
indorsed  by  the  bankrupt  and  his  two  brothers.  { All  the  drcumstaoces  of  the  caae  were  miaaa« 
The  business  was  then  carried  on,  under  the  name  I  stated  in  tike  proof,  and  his  Honour  said,  that  vt- 
of  "  Keeley,  Brothers."  which  was  over  the  door,  i  though  it  was  of  a  very  unusual  character,  he  woaU 
and  many  of  the  invoioes  were  in  the  nsme  of  I  receive  it,  and  permit  the  dividend  to  be  paid  to  the 
"  Keeley  and  Co."  Tbe  sister,  after  a  little  time,  if  '  execakix  of  the  deceased  trustee  for  the  bensdt  of 
she  ever  had  any_  claim,  relinquished  it  and  went   the  bankrupt's  wife.       ___ 


into  a  convent  in  Galway.  Tbe  trade  went  on  for 
five  years,  the  assignee  himself  dealing  with  the 
parties  occasionally  during  tbe  mean  time.  The 
oankrapt  became  embarrused  again  and  entered 
into  a  composition  with  his  creditors,  and  the 
assignee  actually  beoame  security  for  some  of 
the  composition  bills.  After  the  composition,  it 
appeared  that  the  bankrupt  had  been  tried 
in  London  for  endeavounng  to  obtain  goods 
onder  blse  pretences,  but  the  prosecution  was 
abortive,  or  at  least  tiie  bankrupt  was  not  oaUed 
up  for  judgment.  About  this  time  a  ereditar  issued 
an  attachment  and  seixed  the  goods  ia  Galway,  and 
one  of  the  brotheis  procured  the  sister,  who  was  in 
the  convent,  to  make  an  affidavit  of  debt  aa  owner 
of  the  goods  in  question.  With  a  view  to  defeat  the 
previous  attachment  that  was  put  in  soon  sfter  this 
period,  the  bankrupt  and  his  assignee,  who  had 
Men  previoualr  good  fnanda,  fell  out,  and  the 
aasignee,  upon  a  strong  affidavit  detailing  die  trading 
without  having  obtained  a  cesiificati^  and  the  bet 
of  the  bankrupt  having  a  large  stodc  of  goods  in  his 
possession,  obtained  a  warrant  under  wfaiob  the  whole 
of  them  were  soxed  and  removed  from  Galway  to 
Dublin. 


Re  MoDoNNBU- 

Dncertificated  bankrupt— Seiturt  by  i 

Where  a  bankrupt  who  had  not  obtained  kii  esig 

fieate  hat  been  two  year*  in  trade,  and  pi  apu'tp 

obtained  frmn  poet  creditor*  ha*  betn  leiiad  tm 

the  aetignee,  the  eommitfioner  will  not,  am  Or 

ttpplication  qf  the  banknait,  direct  it  to  he  ro- 

itored,  although  luitained  by  tfgidaoH*  mait  ftr 

the  poet  creditor*,  itating  that  they  wart  eAM%r 

mduetd  to  give  credit  to,  and  deal  tritt,  2ac 

bankrupt  on  account  qf*eeing  one  qf  the  anifmtm 

deal  with  him.    Tile  eommi**ioner  will  dirett  m 

portion  ofamtey  leited  under *ueh  i-ii  rasii<Mcias 

to  be  given  to  the  bankrupt  for  hi*  dffmca. 

The  bankmpt  in  this  case  had  been  a  bakar  mt 

Rathbmham,  near  Dublin,  and  in  March,  18t9.« 

commission  oif  bankmptcv  was  sued  outagahiatlna^ 

under  which  it  appeared  ttiat  two  divideada.  aaiaass^ 

ing  to  lis.  in  the  poood.  had  bean  paid,  aad    « 

fwther  dMdead  of  about  2s.  more  was  ei|iw»ilswl. 

His  examiaation  was  a4Jonmed  siae  die,  in  Ji 

1849.  aod  with  the  sum  of  110^  whi<^  the  trai 

his  wife's  marriage  ssttiement  received  aa  a  div 

on  bia  ettate,  and  which  he  lent  to  hiao,  he  1 
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buuMH  tgaiii  u  m  tMlnr.  and  pnrchaaed  iov  for 
Ntdjr  money  from  time  to  tima  from  one  of  hii 
uHfoeet.  He  cot  credit  from  other  floor  (actors  to 
the  extent  of  about  50(U.  and  in  June,  1851,  the 
awgnees  under  the  bankmptcj  obtained  the  com- 
niinoners  warrant  and  acdzed  the  whole  of  the  pro- 
fotj  in  hii  poaaeuiou. 

Levp  now  came  in  upon  an  affidavit  made  hj  the 
iMokrapt,  rlmiming  the  property  to  be  restored  for 
the  benefit  of  the  post  creditors,  and  also  asking  for 
a  portion  of  money  seized  by  the  messenger  to  be 
siren  to  the  bankrapt  for  the  purposes  of  his  de- 
nnoe.  There  were  laany  of  the  poet  creditors  in 
court  who  were  anziona  that  the  pcopeity  should  be 
giren  op  to  the  bankrupt,  and  it  might  be  desirable 
to  let  the  motion  stand  over  nntil  they  would  make 
affidavits.  The  case  aecordinsly  stood  OTer  from 
Monday  to  Thursday,  and  his  Honour  directed  that 
IW.  should  be  given  to  the  bankrupt  for  the  purposes 
of  his  defence. 

lUxgibho*,  Q.C.  with  whom  were  Mahtr  and 
£esnr,  applied  that  the  property  should  be  given 
op,  or  that  his  Honour  sfaoold  direct  the  post 
creditors  to  be  paid  their  debts  in  full.  Hie  Honour 
would  not  permit  the  alternative  part  of  the  motion 
to  be  gone  into :  the  application  on  the  part  of  the 
bankrupt  sfaoold  be  diatanct  from  any  appooation  on 
ttie  part  of  creditors,  but  he  would  allow  the  affida- 
<rits  made  by  creditors  to  be  used  iu  sustaining  the 
bankrupt's  case. 

littp  then  opened  affidavits  made  by  all  the 
cnditors  who  widied  the  property  to  be  restored  to 
tiie  bankrupt,  and  allow  him  to  pay  them  as  best  he 
ooold.  They  gave  credit,  seeing  the  assignee  dealing 
with  him. 

FUxgerald,  Q.C.  and  CreifMon,  for  the  assignee, 
oppoaed  the  motion. 
■  IffaAsr  in  reply. 

'  His  HoNovB  refined  the  applioation,  and  diiaoted 
the  propoty  to  be  sold,  leaving  the  post  CRditors  to 
eome  in  with  a  view  to  estabUsh  a  priority  if  they 
should  be  so  advised. 


Ctttttg  Court*. 


SOX&S  OOVST. 

Raported  by  J.  Uxuvut,  Bm.  of  the  loaar  Tempi*, 
BuTi<t«r->t-Jjaw. 


June  13  emd  14. 

GUKOUT  V.  PlNNIOER. 

WUt—Onulruetion—Ifert  of  Ma,  period  t^fdtter. 
wdaimg — Ntxl  iff  kin,  ex  parte  matem& —  ^onfs 
«(f  uerpbuage. 
A  tastotrur  iy  a  etdleil  to  her  will  gave  a  smw  qf 
ilock  to  truiteee,  <m  tnut,for  her  grmimitee, 
Mi.  L.  T.  J*r  life,  rmumier  to  her  ehildren; 
tut  it  earn  the  Sed  mthovt  inue,  or  they  ihemld 
alt  ditb^ore  Ihetr  eharti  tecBmepafoUe,  "  then 
<m  tnut,  tffler  the  deeeete<if  M.  L.  T.  topagor 
attign,  ana  tranter  the  etoek  to  tettatria'e  gried- 
ntphew,  N.  T.  8.  P.  i/heehoaU  he  thou  Hoimf; 
but  tf  he  ekemtd  be  the*  dead,  them  tmto  hit  acW 
of  Ml,  in  a  teotl  eowneofMttrUmtimt,  «x  naiti  a 
matemft."    if.  T.  B.  P.  diedim  the  l^imt  of 
U.  L.  T.  whomatthenUtmert^Hm.    M. L.  f. 
afleneardt  died  vithont  inue  : 
Bid,  that  the  wordt  "ex  paitiamatmiA"  sserc 
as«r*  lurphitage,  and  diduot  erelude.ueart  of  Vn 
«x  psite  pateraA,  and  that  the  nett  ef  kin  ef 
N.  T.  8.  P.  at  the  time  ef  hit  death  were  an- 
titled  under  the  ultimate  timitation. 
The  qpestion  in  this  case  attiae  upon  the  cod9eil  to 
tbe  will  of  Lucy  Heath,  by  which  At  gave  a  sum  <rf 
4>316i.  3  per  cents,  to  trustees,  on  trust,  for  her 
gnadnieee,  Msry  Lucy  Tuckey,  for  life,  with  re- 
mainder to  her  cbildren ;  but  in  case  she  died  with, 
oat  issue,  or  in  case  they  should  all  die  before  their 
•liares  became  pa;rable,   "  then  upon  trust,  after  the 
ilsiiiasi  of  the  ssod  Mary  Lucy  Tuckey,  to  pay  or 
aaricn,  and  transfer  the  sud  stock  unto  her  (the  tes- 
tattu^s)  graudnephew,  Nicholas  Thomas  Skull  Pont- 
ine, if  he  should  be  then  living ;  but  if  be  should  be 
tben  dead,  then  unto  the  next  of  kin  of  her  said 
(landnqihew,  in  a  legal  course  of  distribution,  ej: 
paaii  a  materwL"    Nicholas  T.  S.  Ponting  died  in 
tli«  Ufelime  of  his  sister,  Mary  Lucy  Tuckey,  who 
was  then  his  next  of  kin.    M.  L.  Tuckey  afterwards 
.dUed  without  issue,  and  at  that  time  the  next  of  kin 
of  N.  T.  S.  Footing  were  persons  named  "Ashe." 
TIm  question  was  to  whom  the  stock  in  question 
-noir  belonged. 

Jtoupell  and  Sothoute,  for  &»  plaintiir,  the 
-tnatees,  who  for  their  own  protection  had  instituted 
•die  anit,  opened  the  case. 

JJovd  and  Olatt,  tor  tlwrepresentatives  of  Man 
Xjmey  Tuckey,  contended  that  the  next  of  kin  of  N. 
"T,  8.  Ponting,  intended  by  the  testatrix,  were  the 
-pcnons  filling  tiiat  character  at  the  period  of  his 
.death. 

Wm^le  and  Prior,  for  the  Ashea. 
Tbe  following  cases  were  cited  :  —  Se^erth  t. 
SeuUkam,  9  Beav.  370;   HolUnwoy  v.  Holloway, 


5  Ves.  399 ;  Beek  v.  JBura,  7  Beav.  492 ;  Clapton  v.  period  whaa  he  did  not  die,-  you  really  are  asing 
Bulmtr,  10  Sim.  428,  and  5  Myl.  &  Cr.  108 ;  Booth  !  words  with  no  selisibla  meaning  or  tapntmaa;  bat 
T.  Vieart,  1  Coll.  6 ;  Say  v.  CVerd,  b  Hare,  580 ;  I  you  ought  to  make  them  seqsible  by  savior,  "  per. 
Swdth  T.  Palmar,  7  Hare,  225 ;  Bird  v.  Wood,  sons  who  would  have  been  his  next  of  Inn  if  he  lad 
2S.  &  St.  400;  Urifukart  v.  Urquhart,  13  Sim.  died  at  a  period  other  than  when  he  did  die."  That 
613]  Vmat  v.  Henitnon,  1  Jao.  &  Walk.  3%.  is  giving  a  very  peculiar  and  strong  force,  tornmia 

Saturday,  June  14.— The  Mastih  of  the  Rolls,  which  I  do  not  think  there  is  any  rule  of  law  to  jus- 
— I  do  not  entartsin  any  serious  doubt  about  the  \  tifj.  Now,  it  is  to  be  observed,  these  are  the  words 
proper  construction  to  be  put  upon  this  danse  of  the  |  "  ex  parte  matemd,"  which  certainly  produced  in 
will.  Tbe  oonstmctioa  which  appears  to  me  to  be  !  my  mind  consideiable  difficulty  at  first.  He  gives  it 
proper  to  put  upon  the  will  is,  that  this  monoy  was  I  here  to  the  "next  of  kin  of  my  graudnephew  in  • 
given  to  Mary  Lucy  Tuckey  for  her  life,  after  her  I  legal  course  of  distribution."  Now,  a  legal  course 
death  for  her  childivn ;  that  in  case  she  died  without '  of  distribution  would  have  given  it,  in  case  of  the 
any  children  (I  will  deal  presently  with  the  observa-  |  death  of  N.  T.  S.  Ponting  before  the  death  of  Maiy 
tionsmadebyMr.  Prior),  or  in  case  the  children  died  I  Lucy  Tockey,  or  her  iswe  attaining  twenty-one, 
irithouthavingattainedtwenty-one,tbatthenitwasto:  either  to  Mary  Lucjr  Tuckey,  or  to  such  of  her 
goto  the  graudnephew,  and  that,  if  the  graudnephew  :  children  as  thm  sumred  her  and  had  not  attained 
was  not  wen  alive  at  that  time,  the  persons  who  I  the  age  of  twenty-one.  Those  were  necessarily  per- 
were  his  next  of  kin  at  the  time  of  his  death  were  to  sons  ex  parte  matemd.  It  is  contended  in  argu- 
take  it.  Now  I  think,  although  it  is  necessary  to  |  ment  that,  by  using  the  words  "  ex  parte  materni," 
ooBStme  this  bequest  upon  the  terms  to  be  found  in  it  necessarily  means  to  exclude  the  persons  ex  parte 
the  will,  end  to  be  found  in  this  codicil,  I  think,  as,  I  patemd.  But  I  do  not  think  that  I  am  at  liberty, 
in  my  opinion,  Mr.  Lloyd  jostly  observes,  some  I  or  that  it  is  justifiable,  to  introduce  that  expression 
guide  to  the  construction  may  be  found  by  looking  '  into  the  will.  The  case  of  Say  v.  Ored  was  a  very 
at  what  was  done  by  the  previous  will.  The  will  strong  case,  and  I  remember  it  perfectly.  That  waa 
gives  this  propertv  to  the  daughter  for  her  life,  j  a  case  giving  a  property  to  a  certain  person  on  tbe 
afterwards  to  hisr  children,  and  in  case  she  died  with-  {  death  of  Lucy  Brown  to  the  heirs  ex  parte  matemd, 
ontbavinganychildren.itgave  the  property  absolutely  ]  and  was  not  or  ;iar<<  pa<eni4  as  Lucy  Brown  neces> 
to  Nicholas  Thotsias  Skwl  Ponting.  Between  the '  sarily  filled  both  characters,  if  she  survived  her, 
interval  of  the  will  and  the  codicil,  Mary  Lucy  {  wbidi  it  was  possible  she  would  do,  and  she  expected 
Tuckey  bad  married,  and  accordingly  the  testatrix  i  her  to  take.  There  seemed  to  be,  from  the  effBct  of 
revokes  hsr  bequest,  for  the  porpose  of  preventing  |  that,  a  necessary  exclusion  of  Lucy  Brown  herself, 
the  budiand  of  M.  L.  Tuckey  from  getting  any  and  that,  consequently,  the  heirs  ex  parte  patemd 
control  over  the  fimd ;  and  that  seems  to  be  the  were  necessarily  excluded,  and  that  those  ex  parte 
prindpal  object  of  this  bequest ;  and  accordingly  matemd  must  take.  But  in  this  case  tiie  testatrix 
she  Latroduoes  such  limitationa  as  will  effectually  |  must  have  known  that,  if  Mary  Lucy  survived  Pout- 
prevent  the  husband  of  M.  L.  Tuckey  fipom  obtain-  ing,  either  she  or  her  children,  or  the  children  of 
mg  any  control  over  the  fund,  which  under  the  will ,  N.  T.  S.  Pouting,  must  have  twen  his  next  of  Idn 
he  might  have  done.  There  is  no  proof  at  all  that '  ex  parte  matemd— tbat  they  would  have  filled  both 
she  intended  to  dispose  of  the  proporty  so  far  as  characters.  Now  ia  it  reasonable  to  suppose  that 
Nicholas  Thomas  Skull  Pouting  is  concerned,  dif-  I  sbe  intended  to  exclude  all  the  children  of  N.  T.  8. 
feieotly  fix>m  what  tbe  had  done  by  the  will.  No  :  Ponting  (which  she  necessarily  would  have  done), 
fresh  event  had  arisen  to  make  any  diflinence  upon  '  who  was  an  object  of  her  bounty,  and  to  whom  she 
that  subject,  and  though  it  cannot  at  all  control  the  '  evidently  intended  to  give  considersble  benefits,  if 
proper  construction  to  be  put  upon  the  words  of ,  all  of  those  were  to  be  exduded  ?  Was  it  to  be 
this  bequest,  yet,  if  there  be  any  reasonable  smbi-  |  intended,  if  this  event  had  taken  place,  which  was 
guity  upon  the  snt^ect,  it  may  be  a  guide  to  direct '  suggested  by  Mr.  Prior,  that  Mary  Lucv  Tuckey 
the  Court  to  ascertain  the  tnie  construction  to  be  '  should  have  died,  should  have  left  a  daughter,  who 
pat  upon  it.  Now  it  is  urged,  with  great  force  I  :  should  have  maiiied,  and  who  should  nave  died 
think,  by  Mr.  Walpole,  that  m  all  cases  where  there  '  under  twenty-one ;  that  she  should  not  have  had  the 
is  a  sum  of  money  to  bis  rwsed  and  a  distribution  to  '  benefit  of  this,  wUch  might  have  been  of  consider- 
be  made  on  a  pwrtiedar  event  among  a  class,  the  able  importance  to  her,  which  she  would  not  have 
dass  i>  to  be  ascertained  at  the  period  when  the  dis-  '  bad  the  benefit  of,  if  Uie  next  of  Idn  ex  parte  pa- 
tribution  is  to  be  msde,  and  that,  oonsequentiy,  this  temS  were  to  be  entirdy  exduded.  In  addition  to 
case  is  governed  by  the  case  of  Beek  v.  Bum,  and  <  these  observations,  the  case  of  Smith  v.  Palmer 
in  effect,  by  Oapton  v.  Buhner,  which,  I  think,  is  appears  to  me  to  be  a  case  which  I  cannot  in  sub- 
very  much  to  the  same  effect,  that  if  a  sum  of .  stance  distinguish  fi«m  the  present,  except  in  the 
money  is  directed  to  be  raised  foA  paid  at  a  par.  observations  made  by  Mr.  Walpole,  which  is  a  just 
ticular  event,  and  to  be  paid  amongst  a  dass  of  observation  with  respect  to  the  distribution  tacing 
persons,  tbe  class  of  persons  is  to  be  ascertained  at  place  after  the  death  of  Mary  Lucy  Tuckey.  But 
that  period.  And  that  observation  would  have  '  that  does  not  appear  to  me  to  produce  any  differ. 
great  weight  witk  ma,  if  the  words  here  were,  "  to  |  enee,  or  to  vary  this  case  from  the  others,  for  the 
pay,  assign,  and  transfer  the  said  stodc  unto  tbe  '  reason  which  I  stated  in  tbe  outset  of  the  observa. 
next  of  Ida  of  my  grandnephew,  in  a  legal  course  of  i  tions  whidi  I  have  made,  namdy,  that  those  case* 
distribution,  ex  pmie  matemd  i"  that  is  to  say,  if  i  refer  to  a  distribution  among  a  dass,  whereas,  in  my 
the  gift  here  had  omitted  altogether  the  gift  to  the  i  opinion,  this  is  not  a  distribution  to  a  dass,  but 
grandnephew  N.  T.  S.  Pouting  himsdf  in  the  first  merely  intending  to  canry  into  effect  what  he  had 
mstsnoe,  because  in  that  ease  tbe  case  of  CtepAam  [abeady  done  by  his  will,  that  of  giving  it  to  N.T.S. 

Pouting,  if  he  should  be  alive,  ai^  if  not,  in  the 
legal  course  of  distribution,  exactiy  as  be  would  have 


V.  Bulmer  would  exactiv  have  applied,  in  which  is  a 
similar  direction ;  andalsothecaseof  Brcjirv.  Barn, 
which  lays  down  the  pinriple  which  is  a  familiar 
rule  of  oonstruction.  But  in  this  case  it  is  necessary, 
in  the  flnt  instance,  to  arrive  at  the  oonduaion  that 
those  words  are  properly  to  be  construed  so  as  "  to 
pay,assi(n,  and  transfor  the  stock  unto  the  next  of  kin 


taken  it  if  be  died  intestate;  and  treatio;;,  there- 
fore, the  words  esr  parte  matemd  as  nothing  more 
than  this — as  words  of  surplussge,  and  mere  words 
expressing  what  the  testatrix  knew  must  be  the 

^_^, __, course  of  devolution,  if  it  revert  in  the  legal  coune 

of  my  gmndnephew,  in  the  legal  course  of  distribu-  I  of  distribution,  namely,  that  it  would  go  to  penona 

...  '  who  were  next  of  kin  »*  parfe  «w<*mo.    It  u  true, 

they  would  also  fill  another  character;  but  T  am  of 
opinion  that  this  is  the  only  mode  in  which  I  can 
reasonably  construe  tbe  testator's  wilL  and  that  in 
so  doing  I  am  conforming  to  the  rule  which  this 
Court  has  usually  adopted,  and  of  late  years  very 
strongly  in  cases  of  this  description ;  and  also  that  I 


tion ;"  but  the  words  are,  "  they  are  to  be  trans 
ferred  to  him  if  be  be  tben  alive ;  and  if  he  be  not 
^ve — if  ha  be  then  dead— then  onto  lus  next  at 
kin."  Now,  that  makes  a  very  considerable  differ- 
ence between  the  case  of  Beck  v.  Bum,  and  the 
case   of   Gapton  v.  Bulmer,   because  you   most 

there  ascertain  tbat  it  is  not  intended  to  be  to  a  class   _<^  , 

of  persons,  to  be  ascertained  at  that  period,  which  it  i  am  foUowing  the  case  of  Smith  v.  Palmer,  to  which 


might  be,  if  it  were  not  for  tbe  prerious  direction  to 

be  paid  to  Ponting  himself.    Now,  I  fad  satisfied 

that  the  word  "  then  "  is  not  a  word  which  points  to 

the  time,  bat  that  it  only  points  to  the  event  whicb 

has  taken  place.    The  ride  has  been  verv  properly 

admitted  to  be,  that  in  all  cases  it  shall  be  paid  to  .  ,  ,  _ 

the  next  of  kin.  to  be  ascertained  st  the  death  of   Where  an  iiuunetion  i*  diuolved  o«  the  meritt,  it 


I  fiilly  accede.  __ 

Monday,  July  Z. 

ZCLUITA  «.  VlKSNT. 

Praclice— Common  injunetUm — Ditiolving  of  and 
reviving  efier  amendment  qf  hHI^JMdatit. 


the  person  who  ia  tbe  first  taker,  unless  there  be 
some  special  words  to  shew  that  that  constmetion 
cannot  property  apply.  I  repeat  the  observation 
wUeh  I  made  when  Mr.  Lloyd  was  argning,  that  I 
never  aecorately  anderstood  tiie  mesning  of  the 
wm^  "to  next  of  Idn  "  to  be  ascertained  at  any 
period  different  ih>m  that  at  which  the  person  him- 
self dies.  "Next  of  kin"  are  words  baring  a  dis- 
tinct and  legal  meaning,  which  do  not  point  to  per- 
sons who  are  diibrent  persons  at  different  periods, 
Init  point  to  the  persons  who  must  be  ascertained  lU 
a  future  period,  namdy,  at  the  death  of  the  person 
to  whom  they  are  to  be  the  next  of  kin.  And, 
therefore,  if  you  say  next  of  kin  of  a  pcnon,  at  a 


may  be  revned  qfler  amendment  on  tpecial  mo- 
tion,  and  on  verifieation  qf  amendment  by 
affidavit. 

An  affidavit  qf  the  truth  of  the  amendmentt  it  re- 
quired to  guard  agmntt  the  platntH^t  putting  on 
the  record  a  fietitiout  cote  by  amendment. 

The  affidavit  of  the  truth  qf  the  amendmentt  and 
the  affidavitt  to  extend  the  common  imtnelion 
are  not  allowed  to  be  contradicted  by  affidaviti  on 
the  part  qf  the  drfmdant;  but  the  drfendant 
may  thew,  either  that  it  it  impoitible,  on  the 
plaintift  ttatement,  that  the  antwer  can  afford  a 
drfenet  at  law,  or  to  thew  that  the  cate  it  not 
uuteruUly  varied  by  the  amendmentt. 
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V.   C.  KNICHT  BRUee'S   COURT. 


The  plaintiff  obtained  the  common  injunction  to 
tttj  proceedings  at  taw,  bnt  whidi,  on  the  comiog  in 
of  the  answer,  bad  been  dfsw>h>«il  on  the  merits. 
VWntiA  amended  their  bill,  and  the  defendantk  who 
«•■  resident  at  Cnba,  havteg  made  defimlt  in  an- 
ewering,  they  now  moired,  on  notice,  tb  reritv  tiie 
lajanctton  ander  the  3nl  CMer  of  9lh  May,  1833, 
noon  an  affidavit  of  the  troth  of  the  ameodmenti. 
Tbt  affidavit  of  the  idaintift  waa  as  follows :— "  That 
to  the  best  of  oar  Icnowledge,  remembrance,  in- 
fsimation,  and  belief,  tiie  beta  stated  and  diarged 
by  way  of  amewtmenta  in  onr  bill,  in  this  snit,  are 
each  Bid  erery  of  them  respeotirely  tme." 

RauptU  and  Skaimttt,  in  support  of  the  appKc*- 
tlOB,  relied  simply  upon  the  affldarit ;  and  as  to  the 
form  of  the  aOdavit,  tbey  cited  Gttgory  t.  WUttm, 
11  Jar.  10»S. 

IA»vi  and  Wilttk,  oontri.  aalied  that  the  motion 
aheald  stand  over  to  give  an  opprntanity  to  ilk  a&- 
dkvits  in  opposition. 

ThO'  MASTm  of  the  Rolls. — In  this  case  I  am 
stttsAed  that  this  affidavit  cannot  be  contradicted. 
Lwd  EMoB,  in  Jamet  v.  Dtnnt,  observed  that  the 
Court  gives  credit  to  the  bill  fai  the  trst  instance, 
if  thete  is  also  a  defkoK  by  tbe  defendant;  bnt  that 
in  the  htter  case  (that  is,  where  the  common  injtnie- 
tion  hae  been  dissolved  on  the  merits)  the  Conrt 
Will  not  give  credit  to  the  amendments ;  and  npon 
gimting  a  second  injuietion  reonires  two  conditions 
to  be  eomplied  with,  namely,  deianlton  the  part  of  the 
defcadant,  and  an  affidavit  of  flie  tmth  of  the  amend- 
ttents.  Bot  he  says  nothing  which  wonld  imply 
that  <m  that  oocashm  Oe  Conrt  will  try  the  truth  of 
the  amendments.  A  more  inconvenient  course  one 
esaaot  conceive  than  to  have  tbe  merits  of  the 
tfMMe  tried  on  affidavit  in  the  first  instance,  and 
Aen  repeated  a  second  time  upon  the  answer 
coming  in.  The  reason  for  reqninng  an  affidavit 
of  the  truth  of  the  amendments  is  to  guard  against 
the  plAintiflb  putting  on  the  record  a  mere  fie- 
fltions  case  by  ameidments.  The  Court  requires 
notioe  to  be  given  to  the  defendant  to  enable 
Kim  to  shew  fliat  the  amendments,  if  tme,  do  not 
matetiaUy  vary  the  caae  on  which  the  Court  has 
already  dissolved  tbe  iii|ttttction.  I  believe  that  no 
case  can  be  found  in  which  either  this  affidavit  or  the 
affidavits  to  extend  the  common  injunction  have  been 
allowed  t»  be  eoatradieted,  but  it  is  open  to  Ae  de- 
fendant to  shew,  in  the  first  instance,  that  it  is  im- 
fossible,  on  the  plaintiff's  statement,  that  the 
answer  can^aflbrd  a  defence  at  law;  and,  in  the 
swond,  to  shew  that  tbe  case  is  not  materially 
varied  by  the  amendments.  I  conceive  that  the 
iQiunctfon  now  to  be  granted  would  not  stay  trial, 
bat  that  a  motion  must  be  made  to  extend  it  on  the 
naitseal.  

JWg7«rf9f. 
Read  v.  snANOEWATS. 
WiU—Le}ae))~Pmrtieularfimd/br  paymtiU— 
AbattnuHt. 
Tke  $tm  of  1,2791.  wt  proptrty  to  that  amount, 
wot  ii^Healhed  hp  A.  to  B.    B.  ^fttr  rrftrriHg 
to  ike  wilt  of  A.  and  mtntimmg  Hi  dnirt  to 
make  the  foUowmf  legaeiei  to  A.'t   relalioru, 
bepieathed  to  them  legaeiet  amouHting  to  2,860/. 
and proeeeiied:  "But  if  the  propertv  I  teeame 
tntHled  ta  wider  ^wfUqfA.  thoutdfaU  tkort 
a»d  be  d^ikient  ta  papmq"  nek  legaeiet,  my 
dtefre  it  that  5601.  "  out  of  am  other  part  of  my 
ptnoual  ettate,"  thaU  it  paid  and  applied  for 
thM  pwrp099 ! 
Reld,  that  the  legaeiet,  though  nomtnallp  amount- 
ing to  2,8001.  teere  to  he  paid  only  to  the  extent 
ofHte  lumt  t(fl,2!9l.  and  500<.  and  that  then, 
fire  ihep  mutt  abate, 

Xord  AstOB,  the  testator  in  tbe  cause,  had  be- 
oome  entitled  to  certain  real  and  personal  estate 
imder  the  will  of  BHxabeth  Horn,  and  the  Master 
had  ra  the  cause  found  that  the  whole  of  the  prO' 
perty  amounted  in  value  to  the  sum  of  1,279<.  9s. 
Lord  Aston  by  his  will  ezpmsed  himself  in  the 
fiiUowing  terms:  — "And  whereas  I  am  become 
Kised  and  possessed  of  real  and  personal  property 
ander  the  will  and  codicil  of  my  late  much-esteemed 
■  friend  Elisabeth  Horn,  of  Middleham,  in  the 
county  of  York,  spinster,  and  am  therefore  desirous 
of  making  thefoUowin^  devise  and  bequest  to  herrela- 
tious  and  friends,  that  is  to  say,  I  give  and  devise  unto 
Bmma  IsabeBa  Lamb,"  &e.  [The  testator  here  gxve 
legacies  to  seveial  penons  by  name  amounting  in  the 
wtwle  to  the  sum  of  2,800<.'  and  then  proceeded]  : — 
"All which; several  legacies  I  direct  shall  be  paid 
«ithin  six  months  after  my  decease:  but  if  the 
amount  of  the  personal  estate  and  eflecis  which  I 
btcame  entitled  to  under  the  win  of  tbe  said  Eliza- 
beth Horn  should  (aH  short  and  be  deficient  hi  pay- 
ing and  satisfying  these  last  mentioned  Imades  and 
Annuity,  then  my  desire  is  that  the  sam  of  500(.  out 


ment  in  full  of  the  legacies  of  2,800/.  so  bequeathed 
by  the  testator;  and  hence  the  question  arose  whether 
the  legadea  were  to  abate  or  to  be  paid  in  full  out  of 
the  genenl  personal  estate  of  the  testator.  The 
cause  now  came  on  to  be  heard  on  farther  direc- 
tions. 

Boupell  and  Elderfon  conteuded  Oat  the  legaeiet 
ought  to  abate,  and  that  the  bequest  waa  not  a  be- 
quest of  the  property  derived  &om  Miss  Horn,  but 
of  a  limited  amouBt,  which  was  to  be  ascertained  in  a 
particular  manner.  The  500/.  mentioned  in  the  will 
was  tn  be  added  to  the  value  of  the  property  so 
derived  under  Miss  Horn's  will,  and  that  aggrq^ 
sum  and  no  more  was  to  be  applied  in  payment  of 
the  legacies.  To  extend  the  amount  so  to  be  appHad 
beyond  that  aggregate  sum  would  be  to  strike  the 
latter  words  out  of  the  will.  The  case  was  not  one 
of  a  gift  of  a  legacy  payable  out  of  a  particular  hnd 
which  took  effect  notwithstanding  the  lUhne  of  the 
particular  fund,  bnt  a  gift  out  of  the  personal  estate 
expressly  limited  in  its  amount.  They  dted  SaoUe 
V.  Blaeket,  1  P.  Wms.  779;  Hmteox  v.  A»eg,  11 
Vee.  179. 

Walpote,  Cahert,  S.  G.  White,  and  Birhbeek,  tot 
parties  in  the  same  interest,  dted  Page  v.  Leapinf- 
well,  18  Ves.  463. 

Teed  and  Faber,  far  the  heir. 
Llogd  and  W.  M.  Jamet,  for  the  executors,  and 
reprennting  the  interests  of  tbe  absent  legatees. — It 
is  admitted  tiiat  theae  are  not  spedAc  legacies,  and 
they  must,  therefbre,  either  be  demonstrative  or 
general  legacies  and  must  he  paid  in  fldl.  It  is 
evident  that  the  testator  was  unaer  a  mistake  as  to 
the  amount  of  the  property  given  to  him  by  Miss 
Horn,  bat  though  ms  computation  turned  out  to  be 
erroneous,  that  does  not  affect  tiie  question, 
nor  does  it  at  aO  invdidate  tiie  gift  or  limit  tbe 
extent  of  ihe  testator's  boontr .  In  the  constraction 
of  wills,  tiie  intent  is  prindpaby  to  be  regarded;  and 
to  answer  that,  a  mistake  in  the  computation  ought  to 
be  relieved  agunst  in  cases  of  this  sort  [^Mibier  v. 
Milner,  1  ves.  sen.  106.)  Tn  that  case  a  testator 
gave  Ins  daughter  3,500f.  which  sum,  he  stated, 
would,  "  with  6,500/.  she  is  entiUed  to,"  make  up 
10,000/.  which  latter  sum  he  designed  sh*  should 
have  for  her  fortune.  The  daughter  hapmned  to  be 
entitled  to  only  5,000/. ;  bnt  it  was  held  tnat  she  was 
entitled  to  a  legacy  of  .    tie  original  gift  is 

an  express  gift  of  general  legacies  to  a  certain  amount, 
and  the  subsequent  are  not  suffident  to  cut 
down  tbe  absolute  gift.  They  dted  TYeror  y, 
TVetor,  5  Ross.  24. 

Jtoiq>«//,inreply. — After  maUng  the  gifts  absolutely 
to  tiie  objects  of  his  bounty,  it  was  competent  to  the 
testator  either  to  ampEfy  or  restrict  tbem ;  and  he 
has  restricted  tbem  by  plain  unambiguoas  expres- 
sions, which  cannot  be  disregarded  without  in  effect 
striking  four  lines  out  of  tiie  will,  which  the  Court 
luu  no  authority  to  do. 

Wednetday,  July  9. — The  Mastbs  of  the  Rolls. 
— In  this  case  I  have  come  to  the  condnsion  that  the 
legades  must  abate  j  and  Ireserved  my  judgment  fur 
the  panose  of  lookmg  through  tfce  etaes,  and  seeing 
if  I  could  find  any  appBeable;  but  I  find  that  they 
do  not,  any  of  them,  apply  to  or  govern  the  present 
case.  After  dl  the  arguments  which  have  been 
brought  forward  by  eonmel  on  behalf  of  the  legatees, 
I  ffcel  satisfied  that  it  is  not  possible  to  give  tbe 
legatees  snytMng  out  of  tbe  testator's  estate  beyond 
the  aggregate  sum  composed  of  tbe  vahie  of  Miss 
Horn's  estate  and  500/.  without  doing  dear  violence 
to  the  express  words.  Observe  the  terms  of  the 
will.  It  gives  certain  legacies  to  certain  persons, 
which  the  testator  declares  shall  be  paid  within  six 
months  after  bis  death ;  and  he  prefhces  the  bequest 
with  a  redtal  of  his  motives.  It  is  so  flor  clearly  in- 
tended that  tiieae  legades  should  have  been  payable 
out  of  his  general  estate,  and  payable  within  six 
months  after  his  death.  Bnt  he  then  adds  these 
four  lines : — "  Bnt  if  the  amount  of  the  personal 
estate  and  effoeta  which  I  became  entiUed  to 
under  the  will  of  the  said  Elizabeth  Horn 
should  Ml  short  and  be  deficient  in  paying  and 
satisfying  tbe  said  last- mentioned  leganes  and  an- 
nuities, tiien  my  desire  is,  that  the  sum  of  500/.  out 
of  any  other  part  of  my  persond  estate  shall  be  paid 
and  applied  for  that  purpose."  I  think  it  was  Jnstly 
observed  that  I  must  strike  these  latter  words  out  of 
the  will,  unless  I  can  confine  the  amount  of  the  lega- 
oin  to  500/.  beyond  what  was  taken  by  tiie  testator 
under  Miss  Horn's  will.  I  see  no  way  of  gWing  more 
withont  expraely  strikingfour  Knes  out  of  the  will. 
If  the  testator  had  said  560/.  is  to  be  applied  in  pay- 
ment of  certain  legades  only,  that  could  be  so 
applied ;  but  tbe  testator  expressly  says  that  if  the 
pi<Hietty  whfcii  he  had  derived  under  the  will  of  this 
Btdy  shall  be  defident,  then  SfW/.  out  of  the  other 
penonal  estate  is  to  be  appRed  for  that  purpose, 
that  is,  500/.  in  addition  to  the  amount  of  the  pro. 


port  such  a  construction.  The  authoritiea  dted  do 
not  apply  to  this  particular  will,  and  the  case  mutt 
therefore  be  determined  on  the  express  words  of  the 
will  itself  alone ;  and  I  should  be  doing  great  vio- 
lence to  the  will,  and  should  strike  out  four  linetL  if 
I  do  not  declare  that  the  valne  of  the  prMyerty  de- 
rived ftom  Miss  Horn,  together  with  the  SOOf. 
is  alone  applicable  to  pay  these  legacies ;  and  that 
sum,  thembre,  must  be  divided  among  theae  Itpu- 
tees,  and  the  legacies  must  abate  propottionably. 


▼xo: 

asncB'B  oamiT. 

Bairistsiit  law.  ^^ 

Pridap,  June  V. 

FOKBES  e.    LlMOWD. 

J}imurrer — Piu  iiee  TVuttie. 
In  1847  A.  and  B.  executed  a  deed  ^immeetiam  te 
fbvour  tf  th«*r  eredUort,  by  mUe*  C.  !••  m- 
tptetor,  wat  to  Attribute  fiomtimt  to  timatttt 
rtaXttd  atittt  among  the  endUon,  who  tkoaU 
OMtouto  or  aettde  to  the  deed.  Jit  18M  a  do- 
e/oml  a  dMdtnd  upon  the  debit,  intiudmg  9.'a 
debt;  and,  tftor  ptn/ing  tome  of  Ms  ittidtrndO^ 
retaintd  Mow  Qf  D.  and  othert.  A.  mid  M. 
e^Urwardt  took  tht  bonifit  ef  the  Iniolomtt  Act, 
and  C.  paid  the  rtnrotd  Amd  to  Ike  tglHat 
aitignee.  D.  on  behalf  «f  himte(famd  oMtr  <*• 
er«cK<ort  ^  A.  and  B.  who  had  uaicatirf  or 
aeetded  to  the  deed,  but  had  not  roetiitd  OWr 
ditidend,JUedabHlagainttC.te»inftohama» 
ruerved  fimd  expropriated  m  ytjianaf  qf  tko 
dividend  to  Mmiev  and  the  other  ertdHart,  i 


of  any  other  part  of  my  personal  estate  shall  be  paid  i  perty  of  Miss  Horn.    I  certainly  wat  at  one  time 
<nd  applied  for  that  purpose."  j  rather  impressed  witli  a  desire  to   ^scorer  some 

The  amount  of  the  property  beqneathed  by  Mhs  means  by  wbidi  these  legatees  might  receive  their 
Bum  (amounting  in  value  >  1,279/.  5s.)  together  legadea  In  ItaU  fbr  I  believe  that  the  testatortbooght 
«ith  tbe  500/.  making  in  all  1,779/.  5s.  foil  short  by  that  the  property  would  be  sufficient;  bat  I  eminot 
tile  torn  of  1,020/.  ISs.  of  the  sum  required  for  pay-  find  any  words  applicable,  or  any  cECpiearioa  to  tup- 


Ma  aeeounto  taken.- and  that  C.  miaht  bet 
pertonally  liable  to  pay  the  laid  disidiad,  iraw 
rAere  wot  ao  oUegationinthebiU  that  thiplam- 
t^did  not  know  wkithootkmr  m  sdifsi  i  ■cia^  or 
that  thty  were  tneomoenienUp  wmwrom.    A  4a> 
mutrertotkebiUwaoalUmedon  aetount^lJba 
abtenee  qfpartiei,  C.atati  mttt,  bemp  tmHtbad 
to  be  delioeredfrom  tki  whole  trutt. 
The  bill  in  this  case  was  filed  by  Charles  Fottwa 
and  others  "on  behalf  of  themselves  and  all  other 
the  creditors  of  Messrs.  Lyall,  Matfaeson,  and  Cn. 
who  have  executed  or  otherwise  acceded  to  the 
terms  of  the  deed  of  inspection  hereinafter  men- 
tioned,  but  have  not  received  any  dividend  on  their 
respective  debts,  and  who  shall  come  in  and  coo- 
tribute  to  tbe  expenses  of  this  suit"  Msintt  Wil- 
liam Limond.    The  bill  stated  that  in  184/  Messrs. 
Lyall,  Matheaon,  and  Co.  merchaitt  at  Calcutta, 
suspended  payment,  and  that  at  a  leastiag  of  tte 
creditors  of  thefimit  was  detcraHMd  that  the  tern 
should  wind  up  its  affairs  under  inspeelaSB ;  aultkat, 
accordingly,  a  deed  of  impcctioB,  datad  tlw  lit  «( 
Janaaty,  1848,  was  made  between  the  paalntMiB  the 
firm  of  Lydl,  Ifatiwwi.  and  Co.  of  tfaefirltpiM; 
WiUiatn  Limond,  of  the  second  part;  and  the  <•»- 
ditors  exeentii^  tbe  deed,  oi  the  thiiA  part;  tad 
thereby  the  partiat  of  the  firtt  part  TntimTaliil. 
amoag  other  things,  to  get  in  and  tiuawttt  iato 
mtaey  the  atiett of  tiMpartnership, and te pay Ibe 
same  into  the  hands  of  W.  limond,  or  tbeiatpaolor 
for  tbe  time  being,  to  be  by  hiaa  applied,  tel^  in 
defraying    the    cost^     cbaii[et,     and 
aad   thwi    to    pay    and    dtttribnta    tht 
unto  and  among  the  aevnal  creditors  of  the  | 
of  the  fint  part  who  sboald  have  beoooie  ] 
and  shoaU.  here  exaonted  the  said  iadi 
aboald  have  otherwise  aeeeded  to  the  tenaa  thtaaef. 
saeh  paymeat  and  distribotion  to  be  made  6oai  daw 
to  time  when  thara  sbootd  be  suffioieBt  ta  pay  SL 

fsr  cant,  on  the  amount  of  their  reaj 
a  February,  1849,  W.  Limond,  havinga 
declaied  a  divided  of  10/.  per  cent,  upen  the  ( 
whiffa  induded  the  pbiatiffii'-     Several  of 
dividends  were  paid,  and  Limond  letainsd  tfceiaik 
due  at  trattea  for  the  iriaintiff  and  the  ether  aataffi^ 
fied  credi  ton  who  bad  executed  or  othernat  aoeaiai 
to  the  termi  of  the  deed.    Some  of  the  liait— a  af 
the  firm  of  Lyall,  Matiietoa,  and  Co.  took  the  taa> 
aefit  of  the  latoivent  Act,  and  limood  paid  Vkmwma 
BO  lesarved  to  the  oflldal  assigaee  of  the  laaalaMll 
Coart.    The  bill  prajred  "  that  it  might  be  dediail 
that  tbe  phintift  and  the  said  other  utditaas  «f  the 
said  Messn.  Lyall.  Matheaon,  and  C*.  wesa 
to  have  the  mooeyt »  as  afonaaid  received 
taiaedbv  the  laid  Wm.Umond,  andapptteahki 
I  appropriated  by  him  in  payment  of  the  taad  divM 
{  of  10/.  per  otat.  applied  in  and  towards  piij  laia*  «ff 
,  their  retpeetivn  deots,  so  &r  as  such  dividaad  waaH 
extend ;  and  that  an  account  might  be  tahaB  of  uAal 
I  wat  doe  aad  owing  to  the  pWntds  and  the  taidaffiMr 
,  oreditora  of  the  and  McMri.  LyaO,  Mathaasa.  aai 
Co.  m  respect  of  their  said  debts,  and  that  th»  aiil 
money s  so  received  and  retained  by  the  said  WiB.  li- 
!  mond,  and  applicable  to  the  uaatueat  of  saeh  illildMd 
at  aforesaid,  might  be  applied  in  aad  toward  fayw 
ment  to  tbe  plaintilb  and  the  taid  other  aw" 
a  dividend  at  the  rate  aforeeaid  on  their  aaid 
tive  debta  or  otherwise,  ratcably  and 
'  OB  inch  dabtt  at  the  Coait  thoaU  dsntt: 
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V.  C.  LOKO  CRANWORTH'S  COURT. 

V.  C.  LORD  CRANWORTH'S  OOURT. 

if  tiie  Mid  defendMitk  Wm.  Umoai,  tbaaU  ailege 
or  iirotead  that  be  lud  pad  the  nid  maaen  ao 
nouTcd  and  ntaraed  by  bim  u  afonMid,  to 
■och  official  aaaignee  ai  aforeiud,  or  to  any  other 
penoo  or  panons,  then  that  lie  might  be  lirolawid 
to  be  penooally  liable  aad  aoeonntable  for,  and 
ordered  to  mtke  good,  and  pay  the  aaiae,  and  tjiat 
the  Mote,  when  [nid,  aii^t  be  applied  in  manner 
afbreaaid,  in  aad  towardspayment  of  the  debti dae 
and  owing  to  the  plaintifla  «id  tha  aaid  otimr  oedi- 
ton  of  the  said  Meun.  Lyall,  Mathaion,  and  Com- 
pany, and  that  the  laid  defandant,  Williwu  Lim«nd, 
might  be  ordered  to  pay  the  costs  of  this  soiL"  To 
this  bill  a  genanl  deouurar  waa  pat  ii^  whidi  now 
came  on  for  bearing. 

BaecH  and  W.  it.  Jamut,  in  *«|ipoit  of  the 
ueiuQirer. 

/.  Parker  tmiA.  J.  Ltioit  appealed  tat  the  plain- 
tifi. 

TbeViCB-CaAMCU.uw,  after  reading  the  prayer 
t/t  the  bill,  said,  that  he  was  of  opinion  that  a  case 
of  this  Vind  was  not  dependent  on  the  mle,  which 
legnlated  the  administratiaa  of  the  efiacta  of  d^ 
ceased  persons.  In  general  casaaaU  persons  iatoealsd 
ia  the  matter  in  (juailion  must  be  parties  in  thsaoit, 
or  some  reason  given  why  they  are  not  madn  partisa. 
It  was  said  this  was  not  the  case  hare,  whina  the 
daaa  might  be  aacertaioad  by  the  aoeessioa  t«v  as 
well  as  execution  of,  the  dosd.  Tlie  diatinctiaa, 
howerer,  could  not  be  attended  to  for  any  praotieal 
porpose,  and  be  wag  of  opinion  that  the  plaintiffs 
should  allege  that  they  did  not  know  who  these  per- 
■ODSwere,  or  that  tbey  wereinooaveniently  nnmenma. 
That,  Piowerer,  was  not  tiie  only  objection.  The 
defandant  was  in  the  poaitiop  of  a  toaateo;  andaoeh 
•  trustee,  as  he  was,  waa  entitled  to  be  delivaMd 
ttom  the  whole  trast.  It  waa  consistent  with  this 
bin  (hat  there  might  be  other  creditors  to  whom  he 
might  be  liable.  The  denuurer  mnat  be  allowed, 
usiii  iiiiiji  tha  costs,  widi  libetty  to  amend  geueially. 

MImtosb  v.  Tu  Okkat  Wisciaic  Rauwrxr 

COMPAMT. 

Fractiee—Ltaae  to  amnd—^Sti  Ordw  vfilof, 

1845. 
Th*  iMrds  "  latt  muwer"  m  tkt  tBtk  OrJtr  qf 

May,    1845,  amplif   U   it*  Uut  eaiiwr  to   am 

aaundtd  at  well  at  an  trignuU  bill. 

This  was  a  motion  on  behalf  of  tha  pkiatiCr,  tiiat 
an  order  of  the  Master,  dated  the  2tth  of  June, 
1851,  might  be  i«««raed  er  Tstied,  aad  that  leare 
might  be  given  to  the  plaintiff  to  re-amend  his  bill  aa 
ba  should  be  advised.  By  this  order  the  Maeter 
had  lefiised  the  plaintiff  laaire  to  amaad.  Tha  ap- 
plication  to  the  Master  had  been  sapporled  o^y  by 
anch  an  affidavit  as  is  required  by  tlie  67th  Oner, 
aUboogh  the  appUcatson  waa  made  more  than  fonr 
waeks  after  the  anawor  to  the  original  bill  (which 
bin  had  been  afterwards  aaiendad)  waa  deemed  saf- 
ficaenl;  bat  witbm  faor  wweks  after  the  time  for  ex^ 
oi|iting  to  the  siwwsi  to  tiie  amendnd  bilL 

AwseUand  BatataaUt,  in  support  of  the  mo- 
tion, dted  .^moU  v.  ulniaU,  I  PL  805. 

T.  3ia9*nt,  for  the  defendants,  ooatendad  that 
tbe  ease  was  within  the  68lh  Order  of  May,  1845, 
bat  the  plaintiff  had  net  supported  his  applieation 
h*  the  ftuthar  affidavit  mantianed  in  Oat  Order.  If 
tlw  case  was  within  tha  Wtfa  Order,  tha  bnt  answer 
■Sodad  to  in  that  order  must  betaken  aa  tbe  last 
aniasi  to  the  original,  and  not  the  amended  bill, 
^jaaa  V.  Hitkmbotktm,  4  Hare.  30g;  W^knpf. 


OMaMT,  1  Ph.  634.) 
Tbe  VICE- ~ 


Hare,  ISO;  and  Ckriaft  Hatpitat  v. 


T'lCB-CaaNoaLLoa  said,  that,  with  deference 
t»tha  Maater,  he  tboogiit  tbe  plaintiff  was  not  ob- 
oonans  to  the  68tfa  Order.  It  would  not  be  necas- 
wttf  to  discharge  the  Master's  order)  he  could  give 
tba  laate  to  amaod  generally. 

Adardw.  AOf  12. 
Be  Tbb  St.  jAma's  Clvb. 
Jamt-Staei  Cbiapaaiis  WtntUmg-tm  Aett. 
daia  held  to  bt  wHkm  tk*  Oftrattaintf  thru  Aett. 
Tlua  was  a  petition  presented  by  the  committee  of 
inanMniiint  of  the  St.  James's  Qub,  formeriy 
cailacf'The  MiliUry  and  Coootr  Service  Club,'' 
SMd  afterwards  "The  MiUtary,  Naval,  and  Coantr 
SaaviM  Qub,"  and  it  inayad  that  tike  dub 
tmll^  be  dissolved  and  its  afiidrs  wooad  up,  ander 
Ae  proviBoos  ci  tiia  Joint-Stock  Companiea 
^■tmag'up  Ada.  The  original  ssbeaie  vraa  set  on 
ibat  in  1848,  aad  a  psospeelns  was  tiken  issued, 
atatjag.  in  abet,  that  the  dab  was  intanded  for  the 
biialF  and  convenience  of  oSoeis  of  the  miUtia, 
Am  Teocaanry,  and  tiie  East-India  Company'B  ser- 
Debentoree,  bearing  intetaat  at  su  per  cent. 


'  dmrvened,  a  reedntioB  was  paased  for  the  (Haio- 
>  of  ttte  dub,  and  the  maannii  of  its  bnrinesa. 
Mtlmt  aad  Tauimim  appeared  in  support  of  the 


of  tbaebri). 


contended  that  tiiese  were  not  associations  within 
the  operation  of  the  Winding-up  Acts.  Tbe  dif- 
fnant  members  were  not  liable  at  law  to  the  persons 
supplying  goods  for  the  company,  but  as  between 
the  tradesmen  and  the  dub,  the  governing  body, 
that  is,  the  committee  of  management,  were  alone 
liable  for  such  debts.  TheyiefCTred  to  the  case  of 
TJke  Colonial  Soeitty,  15  Law  T.  410. 

Tbe  Vica-CRANCBLLOK  said  that  he  thought  this 
dub  was  an  association  within  the  meaning  of  the 
Act  of  1849,  and  that  it  foil  within  the  seventh  and 
eighth  cases  stated  in  the  S&  section  of  tbe  Act  of 
1848.  His  opinion  was,  that  it  followed  that  the 
order  must  be  made.  Much  argument  had  been  ad- 
droseod  to  the  Court,  and  reasonably  addressed,  with 
respect  to  the  liabiHty  or  the  absence  of  liabiUty  of 
members  of  the  dub  indiridnallv.  That  argument 
waa  one  better  addressed  to  the  Master^  more  use- 
fully to  be  urged  in  the  Master's  office — than  before 
him.  It  might  be  that  no  person  might  be  found 
who  could  be  rendered  individoallT  liable :  that,  how- 
ever, his  Honour  had  not  to  dedde :  he  merely  said 
that  this  was  an  assodation  liable  to  dissolution  and 
windin^np  under  the  provisions  of  theee  Acts  of 
Parliament,  and  be  made  the  order  as  prayed 
accordingly.  _^___ 

▼.o.  &«ai>  emA.wwoiiTB'8  comkT. 

Baportsd  by  W.  H.  Bsnn,  Bsq-  otTJiMwln's.ina, 
BuTi*ter«tXaw. 


nttrtday,  Jwtt  12. 
Dbbks  v.  Waikib,  and  lie  Tbx  Bobougb  op  St. 
Mabtlbbonb  Joint   Stock   Banking  Cou- 
PANT  and  tbb  Winiuno-up  Act  1848. 
Windiitg-ttp  Act— Staying  proeeedrngt  i»  a  tuit. 
Whtrt  a  JoM^ttoek  company  hat  been  ordered  to 
be  wound  up,  and  the  ututu  reference  made  to  a 
matter  for  that  purpote  under  the  Windtng-up 
Aetti  but  previoutly  to  tueh  order  a  tuit  had 
been  inttUuied  on  behalf  <if  the  thareholdenfor 
the  purpoee  of  fixing  certain  toetet  on  the  diree- 
ton  ptrttnuuly  and  for  other  objeett  than  the 
mere  winding  up  of  the  iffairt  ef  the  eompanff : 
An  apflieaiion  to  ttay  the  proceedingt  In  the  tuit 
pmMng  the  r^ftrence  to  the  Matter  under  the 
order  to  wind  up,  wat  refuted  with  cottt. 
This  waa  a  motion  in  the  above  cause  to  stay  the 
proceedings  therein  until  after  the  Master  had  made 
nis  report  under  an  order  obtained  on  the  bearing 
of  two   petitions   before  Tioe-Chancellor   Knight 
nruee  on  die  8th  December,  1848,  by  which  it  was 
ordered  tiiat  the  St.  Marylebone  Joint  Stock  Bank- 
ing Company  should  be  dissolved  as  tiam  that  day 
and  be  waniu  up  under  tbe  provisions  of  tbe  Joint 
Stock  Companies  Winding-up  Act  of  1848. 

Tbe  company  was  formed  in  1836,  and  in  1841 
their  aflUrs  beome  embarrassed,  and  in  1842  a  bill 
was  filed  on  behalf  of  the  shareholders  against  the 
JlieUois  for  the  purpoee  of  fixing  certain  losses  on 
tbe  directors  personally.  (Deeki  v.  Stanhope,  14 
^.  57.)  The  suit  was  still  nending,  and  no  decree 
had  been  obtained  in  it ;  the  Dill  did  not  pray  a  dis- 
solution of  the  company,  nor  did  it  seek  to  compd 
the  general  body  of  the  shareholders  to  contribute  to 
the  payment  of  tte  liabilities  of  the  company.  The 
company  had  ceased  to  carry  on  any  business,  and 
their  iflain  were  not  completely  wound  up. 

Bethett,  Bolt,  and  Olatie,  in  support  of  the  mo- 
tion.—By  the  29th,  SOth.  53rd,  58th,  end  60th  sec- 
tions, the  official  manager  was  put  in  the  same 
position  as  a  plaintiff;  and  the  Master  had  full  power 
to  decide  upon  the  most  refined  equities.  Tbe  de- 
crees in  tbe  two  suits  mi|[ht  dash,  for  the  winding-up 
would  dedde  upon  tbe  rights  of  individuals ;  as  tbe 
Court  coidd,  on  the  case  made  by  the  bill,  which  had 
stood  the  test  of  several  demurrers,  and  was  the  same 
as  in  the  case  of  Fbtt  v.  Harbottle.  The  windiiK- 
up  suit  WBS  of  a  more  extensive  character,  and  the 
Master  must  dedde  the  same  questions  except  as  to 
costs. 

Stuart  and  Colt  opposed  tbe  motion.— Tbe  yearf 
same  parties  who  now  came  here  bad  moved  to  dis- 
charge the  winding-up  order  before  Lord  Cottenham, 
but  without  svooess.  (1  Hall  and  Twell's,  100.)  Tbe 
defendants  wished  this  suit  to  be  pnt  an  end  to,  bnt 
in  a  regular  way,  for  the  motion  was  not  to  stay  pro- 
ceedings entirely,  but  to  keep  tbe  suit  hanging  over 
tbe  dmndants  with  liberty  to  apply.  It  was  true 
that  tike  Court  could  not  dedde  upon  the  referemx 
to  wind  up  until  this  suit  was  disposed  of;  but  this 
motion  sought  just  the  reverse.  Tbey  contended 
that  tiie  Ix^slatnre  did  not  consider  that  the  wind- 
ing-up Older  rendered  suits  respectingthe  affairs  of 
a  ioint-sto<i  company  unnecessary.  They  relied  on 
Underwood  v.  Gee,  I  HaU  &  Tw.  379. 

Stalint  and  Southgate,  for  Ijord  Harrington  and 
anotiier     defendant,     sniraiitted,    that    whenever 
this  suit  was  hrard  the  bill  most  be  dismissed  as 
against  tiiera,  tiie  answers  denying  all  nartidpation  | 
in  the  tranSMtions  inquired  after  by  the  Dill.  {Stagg  i 
V.  Knowlet,  3  Hare,  241.)  | 

Itoff,  in  reply,  cited  Parbury  v.  Chadwiek,  12 


Bc«v.  614,  and  commented  on  the  judgment  of  the 


Lord  Cbanoellar  u  Lord  ItmifMSe  tmt,  1  Hdl 
k  Tw.  596. 

JUDGHENT. 
The  V1CB-C1LAMCBU.0B. — I  am  of  ofdnioa  that 
this  is  an  improper  application,  aad  ene  that  I  on^t 
not  to  listen  to.  Tbe  suit  was  iiMtitated  by  some 
of  the  shareholders,  on  behalf  of  thamsehaa  and  tbe 
other  shareholders  in  the  Maryieboos  Bonk,  agaiast 
some  persons  who  were  directors  at  the  tian  of  the 
filing  of  the  bill,  and  some  who,  though  not  tban 
diiectois,  had  been  so  previously;  and  tbe  objedma 
to  wind  up  the  affairs  of  the  company,  and  also  to 
charge  the  defendants  peisooally  with  a  great  deal  of 
misoonduct  and  penoaal  liabiiityin  respect  of  the 
mode  in  which  they  had  managed  the  bonk.  I  do 
not  think  that  the  drcnmstance  that  seme  of  Oe 
defendants  have  ceased  to  be  direetsra  raatsriaDy 
aSects  the  case.  The  soit  was  iastitated  so  lone  af» 
as  1842.  Some  time  afterwards  a  supjpleoientu  WU 
was  filed,  and  answers  have  been  put  m  to  it  aa  vmU 
as  to  the  original  bill,  and  great  ezpenaa  has  baan 
incurred,  and  great  delay  has  reaolted.  In  the  year 
184$,  iustsix  years  after  tbe  anginal  bill  was  filed, 
an  order  was  made  under  tike  Uea  rsoently-paaiKl 
Winding-up  Act,  to  wind  up  the  affiun  of  tb»  ooa»- 
pany;  ud  now  what  is  soo^bt  on  the  port  of  tb» 
pbintiffs,  observe,  is  to  stay  all  tbe  proeeediDga  hi 
their  suit  (whidi  i»  now  in  the  state  that  the  anawew 
are  in,  but  have  not  been  replied  to)  until  after  Ota 
affairs  of  the  company  shall  have  been  fnHy  woaad 
up  under  the  winding-up  order,  aad  that  oa  suA 
proceedings  being  comideted,  or  at  aoch  othar  tin* 
as  the  Court  shall  think  fit  (but  tiisre  is  nothing  ta 
guide  us  as  to  what  that  other  time  is  to  be),  any  of 
the  parties  may  be  at  liberty  to  apply  to  tbe  Court 
touching  the  costs  of  the  suit.  This  is  aaksd 
on  a  supposed  analogy  between  this  case  and  dM 
case  of  two  suits  instituted  in  this  caort  for  th« 
same  purpoaa,  in  ona  of  which  a  dectaa  haa 
been  sJieady  obtained,  wUch  will  give  aU  tha 
rdief  that  is  asked  for  in  the  othar.  Oa  that 
subject,  the  first  observation  I  mnat  saaka  i» 
that,  according  to  my  expetieDce,  the  application 
to  stay  proceedings  in  such  a  case  is  tbe  application 
of  the  defendant,  and  not  of  the  plaintiff.  The 
defendant  saya:  "Why  shoidd  I  be  doubly  vexed 
in  this  matter?  There  ia  a  decree  which  wiU  give 
you  the  relief  you  are  asking  for  in  the  suit  ia  wfaifb 
you  are  prosecuting  me.  I,  therefore,  ask  the  Court 
in  the  exercise  of  a  sound  dboretion,  to  stay  all  pro- 
ceedings, taking  care  that  you  have  every  relief  you 
could  have  had  if  you  bod  proseonted  the  sak." 
Undoubtedly  such  a  course  of  prooee^^  ih 
very  common  and  quite  consistant  with  justice. 
But  I  never  heard  of  such  aa  api^cation 
as  this,  where  a  creditor  having  filed  a  biU 
against  an  executor,  alleging  that  he  is  a  creditor, 
and  charging  tbe  executor  with  gresa  misoondnct, 
some  otbir  creditor  files  a  biU  and  gets  a  decree.  It 
would  be  most  extraordinary  if,  in  such  a  case  as 
that,  tbe  first  creditor  could  stay  all  proceedings  ia 
his  suit,  because  the  executor  thus  charged  with 
misoonduct  might  have  bis  whole  life  dnwged  oat 
before  the  affairs  of  the  debtor  are  woanaup.  If 
be  is  charged  with  somelfaing  to  which  he  haa  made 
a  clear  answer,  why  is  the  Court  to  st^  tbe  suit  at 
the  instance  of  the  pattf  who  inatitntad  it,  the 
defendant  objecting  and  insisting  on  the  suit  going  cm 
to  a  bearing,  in  order  that  he  may  fix  the  plaintift'  ■ 
tbe  author  of  the  unfounded  chaiges^  with  the  ooot 
of  it?  Thereisasuit  iastitttted  forOeMnoae.of 
winding  up  the  affairs  of  a  company  (whether  the 
words  "  winding  up"  have  been  stroak  cutis  iia- 
material;  that  is  the  object  of  the  suit),  aad  for  tba 
purposeof  charging  the  directors  with  subm  wUeb, 
but  for  tiieir  wilful  deiaalt,  they  might  bare  10, 
ceived,  and  witii  other  misoondue^  aad  seeking  aa 
injunction  among  other  things,  snd  the  ddiverinc 
up  of  certain  promissory  notes,  which  the  plain*  : 
tiffs  say  were  improperly  obtained.  Then  coiBe» 
the  winding-up  order  puiding  that  suit,  and  wbOe 
the  defen£nts  sre  answering,  tiiere  b^ig  a  gimt 
number  of  defendants,  and  great  delay  baviiw  taken 
place  in  getting  in  their  answers.  The  wiaiuaa-Dp 
order,  it  is  said,  gives  all  the  relief  that  could  be 
bad  in  tbe  suit ;  bnt  I  very  much  doubt  that.  I 
should  have  doubted  it  if  there  vren  no  aatboritr 
on  the  subject,  because  what  is  done  under  the 
Winding-up  Act  seems  to  me  to  be  indicated  voy 
dearly  by  tbe  14th  sec  of  tbe  Act,  which  points 
out  what  is  to  be  done.  It  enacts  that  it  shall 
be  lawful  for  the  Court,  on  the  hearing  of  any 
petition  for  the  dissolution  and  winding  up 
or  for  winding  up  either  orifinaUy  or  subsequanOy. 
or  on  farther  directions,  to  dismiss  such  petittoawiut 
or  without  costs,  or  to  make  an  order  absolute  for 
the  dinolntion  and  winding  up,  or  for  tbewindiil( 
up  of  the  company  under  the  provisions  of  the  Act, 
with  or  witiiout  such  special  directions  as  the  Court 
shall  tiiiok  fit;  and  by  such  order  it  shaU  be  referred 
to  one  of  the  Masters  of  the  Court  to  wind  up  the 
aiUrs  of  the  company  aocordiogly  under  tbe  pro- 
visions of  this  Act.  Now  the  order  in  this  case  waa 
made  without  any  spedal  directions;  and  I  very 
much  doubt  whether  it  authorises  any  thing  else  than 
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idiatis  commonij  understood  bjr  winding  up  ■ffidn, 
tthat  it,  aooertaininf  what  ii  owed  by  the  company, 
and  making  calls,  if  necessary,  for  the  payment  of 
what  is  proved,  paying  it,  and  then  ascertaining  what 
jte  the  uabiUtiea  of  die  members  mltr  $e,  and  giy- 
iiu  tfae  necessary  directions  with  respect  to  those 
liutilitiea.  I  shonid  Tery  mnch  doabt,  independenUr 
-of  sntbority,  if  anything  dse  is  aothoriaed  by  such 
»  geaeiat  oraer.  But  I  am  very  much  lelieTed  from 
4he  necenity  of  giving  my  own  opinion  upon  it,  be- 
-oaase  Lord  Cottenham,  in  this  very  case,  has  said 
that  this  bill  seeks  tdief  which  the  plaintiifs  conld 
aot  have  under  the  winding-up  order.  Therefore 
wdess  I  am  to  overnile  the  deciflon  of  Lord  Cot- 
tenham on  a  matter  not  only  port  ma<<nj  to  the 
«ase  before  me,  but  in  the  very  case  before  me,  I  am 
i>ouad  to  sav  that  this  bill  seeks  relief  that  the  pUun- 
iiA  cannot  nave  under  the  Winding-up  Act.  What 
tight  have  I,  independently  of  all  other  objections, 
to  stay  proceedings  in  that  suit  which  Iiord  Cotten- 
ham has  said  must  necessarily  be  disposed  of  before 
the  winding  up  takes  place.  On  that  ground,  there- 
ibie,  I  most  refuse  the  motion.  Bat  mdependently 
of  all  this,  the  parties  making  tiiis  application  (an 
^plication  to  the  discretion  of  the  Court)  have  so 
-eoodncted  themselves  as  to  render  it  my  duty  to 
^etaae  it.  The  winding-up  order  was  obtained  in 
December,  1848,  and  if  it  oe  true  that  all  the  relief 
4hat  the  suit  can  give  can  be  obtained  under  that 
order,  the  plaintins,  who  had  kept  the  defendants  in 
iCoart  for  six  years  previously,  were  boond  to  come 
to  the  Court  promptly,  and  ask  that  the  proceed- 
fng*  in  the  soit  might  be  stayed.  Instead  of  that 
they  amend  their  bill,  Ibrce  the  defendants  to  pnt  in 
*  fiirCber  answer,  and  except  to  that  answer  (all 
which  proceedings  were  unnecessary,  if  as  they  now 
OMtend  the  winding-up  order  is  more  efficacious 
tfcan  tile  suit),  and  they  suflbr  two  years  and  a  half 
to  eUpae  before  they  ask  the  Court  to  stay  the  pro- 
ceedings. After  they  have  so  conducted  themselves 
it  seems  to  me,  as  a  matter  of  discretion  merely,  in- 
dependently of  all  other  objections,  that  it  woiud  be 
iMatifflpioper  to  grant  their  application. 

Motion  refuted,  with  eottt. 


Tzca>osAiroaxiios  tusoimkb 
oomtT. 

-Blotted  try  J.  Hmx  Coon,  Mtq.  'BioMm-at-Ium, 

Fridajf,  May  2. 
Scott  «.  Lord  Hastivos. 
'%Wr«y  claim— Suit  by  bUlStay  qfdeertl. 
^  Qi  eMai  matiUedfitr  eertaht  purpotet.    A  bill  ma 
./M  far  4k*  tame  and/or/ttrther  pnrpotet.    On 
'  tke  elaimvtming  on  for  hearing,  applieation  wat 
t -made  that  the  decree  might  be  tiayed  until  the 
■maraoon^nhtntioe  tuit  wat  brought  to  a  hear- 
ing; tut  ■the  Court  rrfuted  to  grant  the  appti- 
station,  andmade  a  decree  on  the  elabm  at  once. 
■  In  this  case  a  ohum  was  filed  for  the  execution  of 
:  •CrtMtundera'deereeof  the  Court,  and  praying  eer- 
'  tiiii  acooonts  «nd  inquiries.    A  bill  is  sibo  filed  for 
titoaaaseparpoeee,  and  alto  for  relief  in  respect  of  an 
•Heged  bteaefa  of  trust. 

Cataert  and  Hggatt,  for  the  plaintiff. 

The  SolieUor-Oenerai,  Bacon,  Solt,  Bailg,  Cole, 

-aad  Amphlett,  for  the  several  defendants,  objected 

>to  the  daim  being  heard  until  the  hearine  of  the 

■   cue  by  the  bill,  as  every  relief  soncht  by  the  claim 

was  eomprehended  in  the  bill,  and  bevood  that  the 

bill  tooght  relief  for  the  asserted  breach  of  trust.    If 

tlie  deoee  were  now  made,  the  defendants  wonld 

atSl  be  open  in  the  -  other  sait  to  the  question  of 

<  bieach'of  trast. 

The  'Vtob-Chakcellok.  —  I  have  long  antici- 
vpated  tfaat'these  objections  would  arise  in  suits  pre- 
'wented  Vy  claim.    If  I  were  to  stay  the  decree  in 
Una  daim,  it  would  follow,  upon  the  same  principle, 
titat  I  must  stay  every  decree  upon  a  claim  where  a 
Wil  has  been  61ed  for   the  execution  of  the  game 
tzust.    I  will  not  say  that  there  may  not  be  two 
Sfitt,  «ne  by  chum  and  another  by  bili,  in  which  it 
mniy  appear  to  the  Court  that  a  more  perfect  decree 
r  might  be  made  on  the  bill;  but  in  this  case  I  matt 
-cHiect  the  same  accounts  in  either  suit,  although  it 
is  possible  that  a  case  may  be  stated  on  the  bill,  and 
made  eat  m  «videnoe,  which  might  entitle  the  plain- 
'    tff  in  ttwt  suit  to  something  further  than  is  reouired 
opon'the  dmm.    I  cannot,  I  think,  stay  the  oecree 
in- this  case,  on  tlie  ground  that  another  decree  em- 
bracing some  additi«tal  inquiry  or  relief  may  here- 
'    after  M  made.   <The  ■proceedings  under  the  bill  may 
be  anspendtd' or -dismissed;  or  if  not  two  or  three 
years  may  «lapss  before  the  answers  are  put  in,  and 
the  caBSO'ceaes  on  to  be  heard ;  and  in  the  mean- 
'    titat  ItliaN  have  done  the  plaintiff  the  injustice  of 
*  '  dSlatinjt  his  suit,  and  preventing  him  from  having 
^  «tiit4eBefit  of  the  decree.   The  claim  must  proceed. 
^Jjahert  and  Ptggott  then  stated  the  plaiBtUTs 
■'VMS,  and  read  the  affidavits. 

The  several  conmel  for  the  defendants  having 
been  heard,  a  decree  was  made  declaring  the  trust  to 
be  established,  and  directing  t^e  <l790uqt9  trad  in- 
juries as  prated. 


T^Mtdmy,  Mag  t. 
iLLtNowoaTH  e.  Cooxs. 
WiV — Contiruetion — Omisttoii  qfa  nam*  in  an 
exception  to  a  begueit. 
A  tetlatrix  begueathed  propertg  to  all  her  grand- 
children except  — ^  ; 
Held,  that  the  bequ*tt  took  effect  in  fatwr  of  tUl 
the  grandchildren. 

Catberioe  Ferrell,  by  her  will,  after  making  some 
bequests,  bequeathed    "  to  all  my  grandchildren, 

with  the  exception  of  one,  vix. .    I  will  and 

bequeath  the  remainder  of  the  proceeds  of  my  pro- 
perty, after  paying  the  aforementioiwd  SOO/..  share 
and  share  alike  to  them  and  their  heirs  for  ever." 
The  testatrix  died  without  filling  np  tiie  blank  for 
the  name  of  the  grandciuld  intended  to  be  ex- 
cluded. 

Solt  and  Selwm  argued  the  case  for  the  different 
parties  interested.  The  cases  of  Hunt  v.  Hort,  3 
B.  C.  C.  311 ;  J)oe  dem.  Hearle  v.  Hickt,  8  Bing. 
475;  and  Goblet  v.  Beechey,  2  Ross.  &  Hyl.  624, 
were  cited. 

The  Vicc-Chancbllob.— I  am  of  opinion  that 
the  testatrix  must  be  considered  as  not  having  made 
np  her  mind  which  of  her  grandchildren  to  except, 
and  that  the  gift  will  take  effect  in  favour  of  ute 
grandchildren  as  a  chns.  In  the  case  of  a  devise  by 
a  testator  of  all  his  real  property  except  the  dote 

called ,  it  certainly  could  not  he  said  that  the 

whole  devise  wonld  be  void  by  reason  of  the  absence 
of  any  specification  of  the  dose  intended  to  be  ex- 
cepted. Upon  the  same  prindple  I  think  that 
where  the  testatrix  makes  a  baqnaat  in  favour  of  a 
class,  but  expresses  an  intention  to  except  some  in- 
dividual  of  that  class,  the  absence  of  any 
spedfication  hy  the  testatrix  of  the  indi- 
vidual to  be  excepted  cannot  be  hdd  to  defaat 
the  benefit  bequeathed  in  &vour  of  the  dan. 

May  Hand 21. 

ABKBW  r.  MiLLINGTON. 

Compromxt*  qf  tuit— Petition— Agreement. 
In  a  cate  where  an  agreement  for  th*  eompromite 
qf  a  tuit  goe*  beyond  the  ordinary  range  ^  the 
Court  in  an  exitting  tuit,  and  the  right  to  eriforce 
the  agreement  in  that  tuU  it  ditputid,  th*  proper 
eourte  qf  proceeding  for.etirorang',it:it  by  bill  for 
tpecifie  performance,  and  not  by  motion  or  peti- 
tion in  the  original  tuU  to  ttay  the  proceedtngt, 
and  the  more  etpeeially  when  th*  agreemani  itielf 
itdiiputed. 

A  bill  was  filed  against  the  deCnidaat  MiUington, 
as  one  of  the  trustees,  and  against  the  defeommts, 
Gratrix  and  Hall,  as  the  executors  of  the  other 
trustee  of  certain  indentures,  for  an   account  of 
several  sums  of  money  secured  by  three  indentures 
for  the  benefit  of  the  plaintiffs,  snd  for  a  referenoe 
to  the  Master  to  ascertain  the  respective  shares  of 
the  plaintiffs,  and  what  was  due  to  them,  and  that 
the  defendants  might  make  good  any  loss  which  had 
been  incurred  in  consequence  of  alleged  bieaehee  of 
trust.    KepUcation  was  filed  on  the  2iul  of  Novem- 
ber, 1849.    A  petition  wat  now  presented  by  the 
defendant  HiUiogton,  praying  that  the  cause  which 
had  been  set  down  in  contravention,  as  he  alleged, 
of  an  anannement  and  compromise,  might. not  be 
heard,  and  uiat  in  pnrsoance  of  the  apsement  and 
compromise,  tlie  bill  might  be  dismiiaed  without 
costs  as  against  him,  and  with  costs  as  s|^nst  the 
otiier  defendants,  the  petitioner  undertaking  to  per- 
form the  agreement  fra:  compromise  on  liis  part  in 
^respects.    The  case  stated  was,  "  that  after  apre- 
vious  treaty  for  compromise,  which  failed,  proposals 
for  a  compromise  wore  made  on  the  23ra  of  July, 
1850,  by  Mr.  MiUington,  for  settlement  of  the  suit 
of  Attew  V.  MiUington  and  Othert .-  that  the  hill 
be  dismissed  with  costs :  that  Mr.  MUlington  shall 
pay  all  the  costs  of  the  defendants :  that  the  plain- 
tiffs shall  pay  their  own  costs :  that  Mr.  MiUington 
shall  pay  the  [ilaintiffs  500/.:  that  Mr.  Millin^n 
shall,  at  the  plaintiffs'  expense,  take  a  charge  against 
the  estate  of  Mr.  J.  Chambers,  in  the  suit  Gratrix  v. 
Chambert,  in  respect  of  the  trust-moneys  and  in- 
terest owing  to  the  plaintiffs,  am:  shall  use  his  best 
exertions  to  substantiate  the  greatest  daim  that  can 
legally  be  adautted ;"  and,  alter  other  statements, 
the  document  oonctuded :  "  These  proposals  sub- 
mitted without  prejudice  in  any  way  to  Mr.  W.  M. 
MiUington,  if  not  accepted."    On  the  2ad  of  August, 
1850,  die  agent  for  the  plaintiff  wrote  to  the  peti- 
tioners' solicitors,  saying,  "  My  clients  will  agree  to 
your  proposals  fbr  a  settlement,  witii  the  exception 
of  the  deduction  of  100{.  on  account  of  the  plaintiffs' 
costs.    With  a  view,  however,  of  meeting  you,  and 
ending  litigation,  I  have  prevailed  npon  them  to 
consent  to  50/.  being  deducted  in  addition  to  the 
5001.  and  interest,  out  of  the  moneys  to  be  received 
by  Mr.  MiUington  from  Chambers's  estate ;  but 
beyond  this  they  will  not  go,  as  they  are  already 
making  great  concessions.    1  hope  your  clients  wiU 
at  once  consent,  that  the  necessary  agreement  may 
be  drawn  np.     This  letter  is  without  prejudice. 
On  tiie  13th  of  August  Mr.  MUlinzton  s  solicitors 
repUed:  "We  are  glad  to  say  that  Mr.  MiUington 
contents  to  the  modification  of  the  terms  of  the  pro- 


posals, as  ezpMMed  in  your  latter  of  tktiit^ 
This  suit  may  now,  ttimtiuil,  he  coaiiaitt 
end.  We  will  pie|iate  and  send  yoa tkim^ 
The  sum  to  be  retafaiedoatof  the  b^i 
bMik,  and  any  money  froai  TSdswdl'i  e^^ 
21/.  8a.  4d."  Theae  were  the  ktttn  <W  jti 
tiooen  oontended  cotistitiited  tiie  tptmc  j 
the  part  of  the  respondents  it  was  iv«a  ki 
agreement  waa  eataied  into  under  die  ipfitlq 
that  the  exeoators  of  Chamban  aen  id  kin 
to  the  agraenoent.     A  fnither  tonwymfeu:^ 

Con  this  point,  and  nltimatdy,  <aSik\ 
imber,  the  plaintiffa'aolicilwwwttma 
the  eanae  would  be  praeecoted  aitk  d  |nai 
despatch. 

Bethtll  and  Jbtuham,  tor  the  petitaaji 
rdied  on  the  dieta  in  /{owe  v.  Wtti,ikH 
315  i  and  the  deciaion  in  Tebbutt  r.  fitjSct 
164. 

Stuart  and  BaggtMty  otmtended  Utvt 
ment  was  uncertain  in  its  terras  and  a>ii^ 
fined,  and  the  petition  waa  noChn^laah 
effect  might  be  given  to  an  agnenairMB 
the  terms  of  an  agreement.  The^diiM 
V.  MaiUon.  5  Madd.  78,  and  Smee  r.  fMia 
that  the  agreement,  if  enforced,  maShsi^i 
fbr  spedfio  porfonoanoe. 

BtthtU,  in  roply,  pn^osed  Oat  tb  liira 
he  to  stay  the  prooeedings  in  the  orifiUsta 
an  undertaking  on  the  part  of  the  pttfasti 
a  biU  for  the  specifio  pedonaaooe  of  tkipM 

The  Vicb-Chakowaob.— The  cwndilrs 
loed  in  case*  of  this  nature  not  ap|i«riii;a» 
tattled  by  the  eases  o(  Portythr.  Matin,  t^ 
Wood,  and  Tebbutt  r.  Potter,  I  bn  maa 
further  cases  on  the  sabject,  bat  I  hn  •■ 
able  to  find  any  others  repotted.  I  i«« 
however,  the  precedent  of  a  biii  wild  "« • 
by  the  hte  Ixofd  Chanodor,  m  the  pm^* 
which,  I  tlunk.  goes  £tr  to  shevvtaitasa 
it  the  proper  course  of  proceediag.  u***J 
original  suit  vrat  between  paitaen  ta  »»«• 
of  the  partaerahip;  and  a  deeneWtatw^ 
the  acoounta  ;  and  after  tiie  dsas^  « 
for  compromaeo  was  entered  iiit»;  ■•  *■  ^ 
in  the  oripial  suit  having  "^"^'i'^Sl 
compromise  and  proceeded  in  tl»*  *" 
filed  for  the  specific  pnfotmsiioe (/»«>*§ 
and  for  an  injunction  to  rastram  "'"•'''J^ 
fhim  fhrtlier  prosecating  the  nit;  ■' fij^ 
coUection  of  the  ease  ""blM  i«»*"j^ 
coarse  of  proceeding  was  the  ""'i^Twi. 
motion  in  the  originat  suit  to  "flP^  ^ 
mg  been  refused  by  the  Court  »  "V!U 
caie  otFortyth  v.  iSanton.  "■J'***^.^ 
RedeadaleinitoweT.  ff^ood,  »fl»a**^i 
bHsh  tiiat,  at  least  m  laMes  where  *  <P^^ 


compromise  goes  beyond  the  •"f'^iTfi^ 
Court  in  the  existing  soit,  »"™?5lMk 
the  sgreement  in  that  suit  'r^^u^t 
oooraa  of  proceeding  for  •'^f'^jL  JL** 
specific  poformanoe,  aad ««'' J^^lSI- ■  «?lS 


the  erigmal  suit  to  stay  the  |Ku«»-»v>  ^^ 
tiiat  d  fortiori  this  must  be  tJ«<*»!*f  £J> 
moot  itadf  ia dUputed.    In^ ^**?*llfarf»» 


therefore. 
Court 


tion,  the  only  question  ""'^''t^i^i 
seems  to  hav^b^,  whether  ttepl»«*«*Jt 
permitted  to  dismiss  his^Wtt  '^^^^ 
case  appears  to  have  be«i  "TW,*^  «»* 
to  the  authorities  upon  »•  f^ft-Mart* 
arising  from  enforcing  !>?},"■*? T*?^? 
other  pact  of  it  did  not  fcU  intlmi »««;,» 
suit,  does  not  appear  to  have  beea  PT^"' 
Court,  and  oertamly  ^ff^Zi*^ 
any  part  of  the  "greemeat  not  l»n|,"^;# 
Eldon's  observations  ".  **SV;  jjfa*** 
enre  peobably  to  the  position  oftt««7# 
wasliab^le^an^^mm^^dij^-^^ 

cour«.  woJl?  Vr«J? -^^ 
On  prindple,  too,  I  thi»k  *^&5^ 
bm  it  more  conwJt;  ««>»  •"S^"*  'Z 
in  trving  such  ">«»»e'»J^?^ V*2 
suit,  is  «Ued  upon  to  •^'^Jli^'^^ 
matters  depending  upon  •C'^^llSii*'*** 
the  equity  appeanng  UfO"  ^^fi0f"Z 
am  of  opinion,  therefor*  "».S^J««efi»2 
caaehas adopted  a  wi«o^cw«««f;j^,«#' 

as  he  seeks  by  tiiis  P«f*"^"it*r,  '^^ 
for  compromise  cssnsd  c^,  ^  „qi^  *> 
said  on  hia  part,  that  "fL:**!  fti**"^ 
the  bUl  should  he  ditej-jA  "*^^  aJjWJ 
within  the  power  of  tiieCo«»^rt-*J 
question  U.  not  what  ^ff^^  *? 
what  in  justice  ought  to  ^'^^^^ 
depend,  not  upon  part  <»  *f.f*^aie  'TJS 
the  whole  agreemeat;  "*  J-t  tH '^fli- 
not  say  that  the  whole  .Hi^^fSt,  »"<* 
agunst  the  petitioaM-  " 'MTrt*- ?*' 
p^hend,  enfbice  V^'i^^a^'^.,^ 
?nltv  in  enforcing  the  *f^i^l*'S* 
thinic,  felt  on  the  part »« "^^Aorfh"" 
it  was  proposed  thsttbsM*"*^ 
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QUEEN'S  BENCH. 


QUEENS  BENCH. 


PUEEN'S   BENCH. 


praoeedfain  in  the  original  Boit,  upon  ui  nndertaldog 
to  file  »  bul  for  specific  peribimance  of  the  agree- 
ment, hot  I  aee  no  ground  for  soch  an  order  Eeiog 
made.  The  petitioner  might  bare  filed  a  bill 
without  presenting  this  petition,  and  he  may  now 
do  90.  He  wants  no  leave  of  the  Court  for  the  pnr- 
poae,  and  there  was  not,  when  this  petition  was  pre- 
sented, any  ground  of  apprehentioa  rendering  it 
necessary  to  make  immeoate  application  to  the 
Court.  But,  independently  of  these  considerations, 
I  could  not  interfere  upon  this  petition,  for  I  think 
that  upon  the  merits  the  Court  would  not,  OTen  upon 
a  bill  filed,  be  justified  in  staying  the  proceedings  in 
the  original  suit.  [His  Honour  then  stated  the 
facts  at  IeD|th,  and  proceeded,]  I  am  much  dis- 
posed to  think  that  the  proposal  and  the  letters  do 
constitute  an  agreement;  but  I  think  that  it  is  not 
an  agreement  of  which  the  Court  could  decree  a 
specific  performance.  Idonotseehowthisagieement 
could  be  enforced  against  the  petitioner.  How  could 
the  Court  compel  him  (to  use  the  language  of  the 
last  of  the  proposals)  "  to  use  his  best  exertions  to 
substantiate  the  greatest  claim  that  can  legally  be 
admitted"  gainst  the  estate  of  Mr.  ChMnbers? 
And  again,  it  is  distinctly  sworn  upon  the  part  of 
the  respondents  that  the  agreement  was  entered  into 
imder  the  apprehension  that  the  executors  of  Mr. 
Chambers  were  to  be  parties  to  it  j  and  I  apprehend 
that  an  agreement  entered  into  under  mistake  or 
misapprehension,  will  not  be  enforced  by  the  Court, 
more  particularly  when,  as  in  the  present  case,  they 
are  entered  into  by  an  agent. 

His  UoNOoa  then  remred  to  the  delay  in  bring- 
in|;  the  matter  before  the  Court,  and  ultimately  du- 
misaed  the  petition  with  costs. 


f 


ffenniiii  Hats  Courtf. 


oontT  or  qjimmwB  aaxox. 

Beporttd  by  Avut  Bitnisrov  and  Fivl  FiBsni, 
Btqrs.  B«rrist«r»«t-Law. 

MttfSOmdJuMlS. 

Dob  dem.  Pali«b  tr.  Etrc. 

Ejectment— Staii.  iic*  Wm.  i,  e.  27,  7  Wm.  4  Sf 

I  Viet.  e.  ti— Mortgagor, 

7%«  dffendmt  teat  admitted,  at  feiumt  at  leill,  to 

certain  land  by  A.  and  remained  in  pouettion 

more  than  twenty  yean,  withimt  any  payment  <if 

rent  or  aetnowtedgtnenti^the  tf/l(4r«"f  l>*>Wii. 

After  hit  tenancy  had  commenced,  the  laid  teat 

mortgaged  by  A.  to  the  leuor  i(f  the  pleintif^. 

A,  continued  to  pay  iniereti  upon  the  mortgage 

money  to  the  letter  of  the  plam^,  until  mthin 

two  ytart  qf  thit  action  being  brought.    A  tyf- 

/leient  demand  <if  potietiion  had  been  made  e^fon 

the  defendant : 

§Held,  that  tie  title  of  the  lettor  <ff  the  platntif 

I     IMS  not  barred  by  the  length  qf  time  qfthe  ae- 

I    ftndant't  pouettion. 

I  This  was  an  action  of  ejectment,  tried  before 
Cresswell,  J.  at  the  Lent  Assiaes,  1851,  for  the 
connty  of  York.  At  the  trial  it  appeared  that  John 
Eyre,  being  seised  in  fee  of  the  land  in  question  about 
tiie  jear  1^0,  let  bis  sister,  the  defendant,  into  j;ios- 
session.  She  had  remained  in  possession  ever  smce, 
without  any  payment  of  rent  or  acknowledgment  or 
the  title  of  tan  person  as  landlord  of  the  premises. 
In  the  year  ItQS,  John  Eyre  mortgaged  the  land  to 
the  lessor  of  the  plaintiff  for  a  term  of  SOO  years,  to 
secure  the  repayment  of  a  sum  of  money  lent  npon  the 
mortgage.  The  interest  upon  the  mortgage  money  was 
fegnlarW  psid  until  within  two  or  three  years  of  this 
•ction  nein^  brought.  Default  being  then  made, 
sod  the  prmcipal  money  being  still  unpaid,  the 
lessor  of  the  plaintiff  demanded  possession  of  the 
dlefendant,  and  upon  its  bein^  refused,  brought  the 
present  action.  The  learned  judge  ruled  at  the  trial 
m  fcvonr  of  the  defendant,  upon  the  construction  of 
Stat.  3  &  4  Wm.  4,  c.  27,  ss.  2,  3,  et  teq.  and  stat.  7 
Wm.  4  and  1  Vict.  c.  28,  and  directed  a  yerdict  for 
the  defendant,  but  reserred  to  the  plaintiff  leave  to 
more  to  enter  the  verdict  for  himself.  In  the  fol- 
lowing Term  a  rule  niii  vras  obtained  for  that  pur- 
pose ;  against  which 

Watton  and  Halt  shewed  cause. 
Knotelet  and  Dnthank  were  heard  in  support  of 
die  rule. 

See  Doe  v.  Williamt,  5  A.  &  E.  291  j  2  Sugden's 
Tend,  ft  Pnrch.  233;  Doe  dem.  Gooday  v.  Carter, 
9  Q.  B.  8C3;  Do*  dem.  Carter  -r.  Barnard.  18  L. 
i.  306,  Q.  B.;  Garrard  v.  TVei,  8C.  B.  231; 
Wriion  v.  Vite,  3  Dm.  &  War.  Ir.  Ch.  Rep.  104, 
116;  Stat.  3  &  4  Wm.  4,  c.  27,  ss.  2,  3,  7,  13-15, 
St;  7  Wm.  4  &  1  Vict.  c.  28,  s.  1. 

Cur.  adv.  vult. 

jnSOUKNT. 

fHday,  June  13.— Lord  Campbell,  C.J.  deli- 
'vned  Die  judgment  of  the  Court. — We  are  of  opi- 
nton,  in  this  case,  that  the  verdict  ought  to  be  en- 
tered for  the  lessor  of  the  ]daintiff.  Looking  only 
■t  the  stetnte  3  ft  4  Wm.  4,  c.  27,  the  action  would 
be  barred,  for  it  was  not  commenced  within  twenty 


years  next  after  the  time  at  wUoh  the  right  to  bring 
such  action  must  have  accrued  to  the  lessor  of  the 
pjbintiff,  or  to  any  person  through  whom  he  claims. 
Ilie  facts  that  the  defendant  was  the  sister  of  Jolin 
Eyre,  and  that  she  held,  with  his  oonsent,  are  now 
immaterial;  the  possession  of  a  relation  of  the  per- 
son entitled  being  no  longer  the  possession  of  him ; 
the  lapse  of  time  for  the  ie(|aisito  period  without 
payment  of  rent  for  the  |>remises  (inng  t^  title  irre- 
spective of  any  consideration  whe^er  the  possession 
was  in  him.  The  defendant  had  been  tenant- at- 
will  to  her  brother,  and  had  been  in  possession  more 
than  twenty  years  from  the  time  of  the  entry,  with- 
out payment  of  rent,  or  any  written  acknowledj;- 
ment  under  the  statato  3  &  4  Wm.  4,  c.  27,  and  if  it 
had  rested  upon  that  Matnte  only  the  fiae  would  have 
vested  in  her.  (Doe  dem.  Oooda^  v.  Carier,  9Q.B. 
861.)  Bat  we  must  look  at  the  statute  7  Wm.  4, 
and  1  Yict,  c  28,  upon  which  a  court  of  law  is  now 
for  the  first  time  called  upon  to  give  an  opinion.  In 
the  year  1823,  John  Byre,  being  seised  in  fee  of  the 
premises  in  qnestioii,  mortgaged  them  for  a  term  of 
500  yeara.  The  lessor  of  the  plaintiff  is  now  the 
assifnee  of  the  mortgage,  and  the  mortngor  paid  all 
the  interest  on  the  m(ntgage  till  recently  before  the 
oommencement  of  this  action;  his  counsel,  there- 
fore, contended  that  his  right  to  recover  was  the 
some  as  if  the  statute  3  &  4  Wm.  4.  c  27,  had  not 
passed,  in  which  case,  there  having  been  no  adverse 
possession,  the  action  would  clearly  have  been  main- 
tainable. Tbe  statute  7  Wm.  4,  and  1  Vict  c.  28, 
which  was  relied  on,  after  reciting  that  doubts  had 
been  entertained  as  to  the  einct  of  the  former 
statute,  so  far  as  the  same  related  to  mortgages, 
enacts,  "that  it  shall  be  lawiU  for  any 
person  entitled  to,  or  claiming  under,  any  mort- 
gage of  land,  to  bring  an  action  to  recover 
such  land  at  any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  principal  money 
or  interest  secured  by  such  mortgage,  although  more 
than  twenty  yean  may  have  elapsed  since  the  time 
at  which  the  right  to  bring  such  action  shall  have 
fitat  aocmed."  This  language,  in  its  natural  and 
pommatical  saose,  appliea  to  the  present  case.  The 
Msor  of  the  plaintiff  is  entitled  to  claim  under  tbe 
mortgagc^^BM  land,  to  recover  which  the  action  is 
biought— add  life  baa  brought  the  action  within 
twenty  yean  next  after  the  last  payment  of  interest 
secured  by  such  mortgage,  although  more  than  twenty 
yean  have  elapsed  sinoe  the  time  at  which  the  right 
to  bring  the  action  bad  fint  accrued.  The  defendant's 
ooonsel  oontMided  that  tbe  enaotaaeot  must  be  ap 
plied  to  a  case  where  the  mortgagor  has  himsdf  been 
and  continues  in  possession  of  the  mortgaged  pre- 
mises, or  migbt  himself  maintain  an  ejectment 
aninstthe  tenant  in  possession ;  and  we  are  told 
that  the  object  was  to  remove  a  doubt  whether,  where 
the  mortgagor  had  been  allowed  to  remain  in 
possession  more  than  twenty  yean  after  the  forfeiture 
of  the  property  mortcaged  by  default  in  repaying  the 
mortgage  money,  although  ttie  interest  on  the  mort- 
gage continued  to  be  regularly  paid,  tbe  mortgagor 
might  maintain  sgectment  uunst  the  mortgagee  or 
bis  hein.  But  we  must  leara  the  object  of  the 
Legislature  from  the  language  of  the  statute ;  and  it 
clsttrly  appeon  to  have  been  to  make  mortgages 
availsible  securities,  where  the  mortgage  deeds  are 
valid  in  their  inaef^ion :  and  the  mortgagee,  having 
received  payment  of  his  interest,  cannot  oe  charged 
widi  laeheti  and  this  object  would  be  effectually 
defeated  if  we  were  to  adopt  the  limited  oonstruction 
proposed  by  interpolating  the  words  necessary  for 
that  pnrpoae.  In  the  vast  majority  of  mortgages  in 
England,  the  mortgagor  is  not  in  actual  possession 
of  ua  mortgaged  lands  when  the  mortgage  is  exe- 
cuted, and  UiOT  afterwards  remain  in  possession  of 
his  t^iants.  The  mort|wea  and  those  who  advise 
him  are  perfectly  satisfied,  if,  npon  reference  to  a  con- 
veyancer, the  title  to  the  premises  to  be  mortgaged  is 
pronounced  good,  and  on  reference  to  a  surveyor, 
the  value  is  found  to  be  sufficient  If  a  mortgagee 
receives  regularly  the  pajrment  of  his  interest  under 
the  mortgi^a,  he  never  mquires,  and  he  would  not 
be  allowM  to  inquire,  whether  rent  is  regularly  paid 
by  the  tenant  to  the  mortgagor.  The  mortgagor, 
therefore,  according  to  tha  defendant's  construction 
of  tbe  statnte,  hf  omitting  to  receive  rent  for  twenty 
yean,  or  to  obtain  a  vrritten  acknowledgment  from 
the  tenant,  may  place  the  mortgagee  in  tbe  position 
of  suddenly  finding  that  for  repayment  of  the  mort- 
gage-moncT,  he  must  look  only  to  the  personal 
security  of  an  insolvent.  On  the  other  hand,  it  is 
said  that  though  there  may  be  littie  sympathy  for  a 
person  who,  like  the  defendant,  ungratefolly  and 
fraudulently  seeks  to  turn  long-continned  Idndness 
into  a  means  of  robbing  her  beneCictor,  we  must  re- 
gard the  hardship  which  may  be  thrown  on  a  pur- 
chaser for  value  who  fee  twenty  yean  should  be  in 
undisputed  possession  of  the  estate.  But  a  pur- 
chaser can  only  be  'affected  bjr  mortgages  executed 
prior  to  his  purchase.  In  a  register^  county  he  must 
nave  full  notice  of  the  mortgage,  or  it  is  void  against 
him ;  and  even  without  the  benefit  of  the  register,  it 
must  be  fitim  negligenee  on  his  part  that  an  existing 
mortgage  is  not  lUscovered.    It  was  argued  before 


US.  tbot  the  real  owner  of  on  estate  who  seea  Umsel 
bured  by  tbe  tenant  having  oontinuad  for  twodty 
yean  without  payment  of  tecA  or  acknowledgiaeal, 
might,  by  executing  a  mortgsga  and  payment  of  bk- 
terest  to  the  mortgagee,  invest  in  Ae  latter  a  i^M 
of  entry  which  he  has  not  exerdaed  himself.  But 
by  such  a  mortgage  nothing  would  pass.  Under  the 
34th  section  of  the  3  ft  4  Wm.  4,  c.  27,  the  right  of 
the  owner  is  extinguished  at  tiie  end  of  the  period 
of  limitation.  A  case  may  be  put,  whether  a  per- 
son who  has  oncnpied  as  tenant  by  sufferance 
for  twenty  yean  without  payment  of  rent, 
might  be  deprived  of  the  benefit  of  the  Sto* 
tnto  of  Limitations  bjr  the  owner  mortgaging  (ke 
promisee,  and  coUtinmng  for  a  great  many  yea* 
after  to  pay  the  interest  of  the  mortgage.  But  it 
cannot  be  considered  to  have  been  an  object  of  tile 
Legislature  to  protect  the  interests  of  sash  a  person. 
The  mortgagor  may  certainly,  in  some  cases,  gain  a 
oonaaquential  advantage  by  such  a  constnictien  of 
the  statnte,  though  it  was  passed  for  the  sake  of  tha 
mortgagee;  still,  without  this,  the  security  intended 
to  be  given  to  this  mortgagee  would  not  be  obtained. 
Seeing  no  inconvenient  consequences  which  would 
fidlow  from  supposing  that  the  words  of  the  Legis- 
lature were  umd  in  their  natund  and  gr«mmai£BaI 
sense,  we  think  we  ore  not  at  liberty  to  put  any 
forosd  or  limited  construction  npon  tiiem,  and  there- 
fore that  the  lessor  of  the  plaintiff  is  entitled  to  onr 
judgment.  Bute  abiotute, 

Friday,  June  13. 
Dob  <f«M.  Badoelbt  v.  Masskt. 
Ejectment— limitation  Act— Statute*  3  |r  4  Wm.  4, 
e.  27 ;  1  Vief .  c.  iH— Mortgagor  and  mortgage* 
— Bneroaehment. 
In  veefment  for  land  toAicA  had.  been  mortgagtd, 
the  lettor  qf  the  pltdnt^  claimed  under  a  conMu- 
ance  executed  both  by  the  mortgagor  and  th* 
mortgagee,  at  the  time  uihen  the  mortgage  w** 
paid  qff'.    The  action  tea*  brought  within  tto*Hlf 
year*  from  that  time!  but  not  leithin  tieentf 
yeare  from  the  time  at  uhieh  the  right  qfentrf 
JSrtt  accrued  ! 

'eld,  that  the  lettor  of  the  plaini^  wot  a  pertmt 
"entitled  to  or  claiming  under  a  mortgage" 
urithin  the  meaning  of  ttat.  1  Vict.  c.  28 ;  and 
that  the  period  qf  twenty  ytart  wot  to  be  caleu^ 
lated  from  the  laet  payment  af  any  part  qf  th* 
principal  or  intereet  teeured  thereby. 
A  tettee  applied  to  hit  lettor  for  a  leate  of  a  *Mf 
of  land  at^ouUng  that  which  h*  already  htla. 
The  leeetr  laid  that  he  could  not  grant  a  leate, 
ai  the  occupiere  qf  other  land  had  a  right  qfweof 
over  it;  but  that  the  lettee  might  take  it,  if  he 
lihed,  at  JU*  own  rith.  The  leeeor  haebig  in- 
eloeed  it :  . 

Held,  that  it  could  not  be  contidered  endoeed  for  I 
the  benefit  qf  the  lettor,  to  at  to  become  part  <^i 
the  demeed  premiiee  out  qf  which   the  rent' 
ittued. 

Ejectment  for  a  messuage  and  small  piece  of  land, 
tried  before  Coleridge  J.  in  Middlesex,  durini  last 
Easter  Term.  It  appeared  that  in  1822  the  Absw 
quia  of  Northampton  had  leased  to  one  Goodwin, 
for  a  term  of  Binety-four  yean,  a  oonmderable 
quantity  of  land,  including  that  for  which  the  pre- 
sent action  is  brought.  In  tlie  same  year  Goodwin 
leased  to  Wilson ;  and  Wilson,  who  was  a  builder, 
mortgaged  part  to  Wood.  In  1829,  Wilson,  being 
mortgagor  ui  possession  of  that  part,  leased  a  por- 
tion of  it  to  the  defendant  ana  other  portaosM  to 
other  occupiers.  Adjoining  the  part  leased  to  tiie 
defendant  was  a  strip  of  land,  over  which  a  way  had 
been  reserved  for  the  occupien  of  other  portions. 
The  defendant  appled  to  Wilson  for  a  lease  of  that 
strip  of  land,  but  Wilson  said  that  he  conU  not 
grant  one,  as  other  oocnpien  had  rights  of  way  over 
it,  but  that  the  defendant  might  take  it  if  he  likod 
to  do  ao,  and  chose  to  take  it  at  his  own  risk.  The 
defendant  did  in  1829  enclose  tliat  strip  of  land,  ami 
build  npon  it  and  continued  to  ooea|>v  it  for  twenty 
yean,  without  paying  any  additional  rant  or  any 
acknowledgment  for  that  atrip  of  land  the  present 
action  was  brought.  In  1835  tbe  last  payment  of 
mortgage  money  took  place ;  both  principal  and  into* 
rest  were  then  paid  off;  and  the  mortgagor  and  mort- 
gagee joined  in  a  conveyance  of  the  mortgaged  pro- 
p^ty  to  Robert  Child;  and  the  lessor  of  the  plain- 
tiff claimed  bv  subsequent  conveyances  from 
Robert  Child.  A  verdict  having  been  found  for  Uie 
lessor  of  the  plaintiff,  a  rule  niii  was  afterwaadi 
obtained  to  enter  it  for  the  defendant. 

Saturday,  June  7.  —  Knowlee  and  HawUn* 
shewed  cause.  Tbe  defendant  relies  upon  the  statute 
3  &  4  Wm.  4,  c  27,  as  barring  the  claim  of  tha 
lessor  of  the  plaintiff;  but  there  are  two  answer* 
to  that  defence.  1.  Tbe  encroachment  by  tba 
defendant  was  for  the  benefit  of  the  mortgagee  ;  and 
the  strip  of  land  enclosed  became  part  of  the  de- 
mised premises,  and  was,  therefore,  not  held  by  the 
defendant  for  twenty  yean  without  payment  of  rent 
or  acknowledgment.  That  is  the  general  presomp* 
tion,  and  there  is  nothing  hare  to  rebut  it.  (Dm  t. 
Murrell,  8  Car.  ft   P.    134.)     [Colbbidob,  J.— 
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There  the  encnnchment  was  upon  the  lesaor.] 
There  it  no  distmotioB  betweeo  m  enetowh- 
MSDt  ■pon  the  leMor,  and  an  encroachment  upon 
•  ettaaptr.  (Dot  t.  JoMt,  15  Mee.  &  W.  580.) 
Hm  enoroachment  must  be  taken  to  be  fbr  the 
benefit  of  the  leaeor,  unless  it  be  clearly  shewn  that 
the  leane  did  not  intend  to  bold  that  foot  of  the 
leaeor  as  well  as  the  lest.  (Dot  t.  Sm,  6  Car.  & 
P.  610;  Brftm  T.  Wimcooi,  1  Taunt  206.)  Hero 
it  would  be  for  Oe  benefit  of  tiie  mortss^;  be- 
eanie,  the  lease  being  tubseqocnt  to  tiie  mortgage, 
the  meitgagee  might  baTO  treated  die  lessee  as  a  be«- 
paeser,  and  ejected  him ;  or  he  might  hate  teqnired 
the  leasee  to  pay  the  rent  to  him ;  and  if  the  leaae 
did  so,  then  the  relation  of  landlord  and  tenant 
woold  subsist  between  them.  2.  The  right  of  tiie 
aoitgtgee  is  kept  alive  by  stat.  7  Wm.  4  &  I  Vict. 
«.  38,  which  reotea  that  doubts  hare  been  enter- 
tained as  to  the  eSsct  of  3  &  4  Wm.  4,  e.  27,  so  <ar 
aa  the  same  relates  to  mortgages,  and  for  the  ramoral 
«f  those  doubts,  enacts  ''^that  it  shall  and  may  be 
awfiil  for  amp  perum  entitled  to  »rtUnmi»gimd*r 
emi(  mertpage  of  land,  being  land  within  &•  defl- 
aitMm  contabed  in  the  first  section  of  the  said  Act, 
4a  make  an  entry,  or  bring  an  action  at  law  orsoit 
u  equity  to  reoorer  snch  land  at  any  time  within 
twsnty  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  seenred  by 
•■eh  mortgsige,  uthongh  more  than  twen^  years 
•say  have  elapaed  sinoe  the  time  at  whudi  the  right 
to  make  such  entry,  or  bring  such  action  or  suit  in 
e<^uity,  shall  have  first  accrued,  any  thing  in  the 
aud  Act  notwithstanding."  Here  the  last  payment 
of  mortga^t^money  was  in  1835,  and  the  lessor  of 
1b»  plamtiff  claims  under  the  mortgage.  [Lord 
CMmBi.L,  C.J.  —  Whaterer  right  of  enfa?  the 
mortngee  had  has  passed  to  the  lessor  of  the  pUn- 
Mff.  ne  reason  of  passing  the  statute  was,  that  it 
was  thought  that  under  3  &  4  Wm.  4,  e.  27,  the 
twenty  yean  would  begin  to  run  from  the  day  when 
Iba  principal  son  was  made  payable  by  the  mort- 
Mge  deed,  and  not  from  the  payment  in  fiut]  Bnt 
Mr  tliis  Atit,  the  mortgagor,  by  allowing  a  tenant  to 
«siilinne  in  possession  for  twentr  years  without  pay- 
ment of  rent,  might  deprive  tne  mortgagee  of  Us 
Maarity  altogether. 

Ckembert  and  Hendereon,  contift — 1.  Even  If  the 
Mendant  conld  be  conadered  tenant  at  will,  there 
hat  been  no  demand  of  possession,  and  so  ejectment 
WOoM  not  liej  bat,  in  truth,  the  encroachment  was 
dearly  not  for  the  benefit  of  the  landlord  in  this 
oMIk  and  ^  ordinary  presumption  is  rebutted,  ta 
JOte  T.  Jonee,  Aldetton,  B.  gives  the  answer  to  Lord 
Kaiayott'a  dietum  in  Hot  r.  MMiner,  1  Esp.  460, 
Weaying  "the  presnmptien  may  be  rebutted  by 
Oe  repudiation  of  tiie  landlord.^'  [Lord  Caup- 
aWT,  C  J.— We  are  all  of  opinion  that  my  brottier 
Coleridge  was  perfectly  right  in  holding  that  this 
fiaoe  of  hnd,  which  was  taken  in  by  the  tenant,  was 
■•t  to  be  eonsidered  as  part  of  the  demised  premises, 
aa  that  the  rent  was  isming  out  of  it  That  being 
so,  there  was  no  payment  of  rent  or  acknowMg- 
lAant  fcr  the  Imd  songfat  to  be  leoovered,  and  Vba 
Mdy  remaining  question  is  upon  the  stat.  7  Wm.  4 
<c  I  Viet  c.  28.]  That  statnte  doea  not  apply;  be- 
caaaa  the  lesaor  of  the  plaintiff  doee  not  claim  under 
tka  asortgam.  He  cbums  under  tiie  original  lease 
■NBtedby  XordNorthamptmi.  [Lord  Campbell, 
Q^.— But  the  mortgagee  had  the  legal  estate;  and 
ttnt  which  the  mortgagee  had  is  conveyed  to  the 
Immt  of  die  plainttK]  Yes;  bnt  the  statute  only 
■Wtias  to  existing  mortgages.  It  does  not  mean  to 
BMP  aKw  the  rigpits  of  persons  claiming  under  some 
~"  mortgage  wfanh  has  been  paid  off  fbr  years  be- 
I  the  aetnm  brooght    Is  a  man  who  has  been  ii 


1  fifty  yean  liable  to  be  tnmed 
>  the  property  happens  to  be  mortgaged, 
mi  the  aKMrtogor  eboosea  to  say  "  I'U  pay  off  the 
■ostgage,  and  tinn  I  can  tarn  yon  out."  If  a 
ladtad  conMmetfon  is  not  Mt  apon  this  statute,  it 
^praMieai^raBaal  die3&4Wm.  4.  A  man  is 
■kpaassaaion  fcr  nineteen  years  without  payment  of 
Mit  or  aeknowMgment.  The  owner  then  mort- 
aapa  the  moiMrty,  and  pays  off  the  mortgage  in  six 
—witha  What  is  the  consequence  ?  Another  term 
dflMuty  yuan  has  begun  to  run;  and  forty,  instead 
U  twenty  yaan  are  required  to  give  the  party  in 
Itsawnliin  a  title.  {Dot  dem.  Carter  v.  Barnard, 
U  Ii.  J.  306,  Q.  B.  was  referred  to.) 

fHdof,  Jmu  13.— Lord  CAiiPBKLi,,  C.J.— This 
OM  Ukewise  tarns  tipon  the  construction  of  the 
>  W».  4,  and  1  Tiet.  e.  20.  During  the  argument  we 
OTOTuled  the  point  made  on  the  part  of  the  lessorof  the 
piiintif',  that  the  bit  of  ground  for  which  the  qeet- 
— I*  was  brovght  must  be  considered  as  taken  and 
ampiad  by  him  as  part  of  tbe  demised  premises,  in 
t  of  which  the  rent  is  claimed,  for  the  oon- 


gagor  had  not  paid  the  rent  in  1839 ;  then  the  mort- 
gaaee  and  the  owuct  of  flie  equity  of  rectempMOn 
undoubtedly  are  mterested  persons,  under  whom 
the  lessor  <rf  the  plaintiff  daims,  although  he  is  not 
entitled  to  the  n>or(|p4^.  We  think  tliat  he  claims 
under  the  mortgage  m  no  other  way  than  the  statate 
has  made  etfoctnd  for  the  protection  of  mmlgagaw, 
aeoording  to  the  conatruction  we  hove  put  on 
it  in  Dot  dem.  Palmer  t.  Syre.  The  mortgagee 
might  lisve  maintained  on  qectment  after  the  ex- 
pintion  of  twenty  yean,  or  he  might  have  Xma/kmi 
the  right  of  action  by  assigning  to  another  who  paid 
the  mortgage ;  but  suppose  the  mortgage-deed  oen- 
veys  a  power  of  sale,  may  the  mortgagee  not  tnnafor 
the  same  right  that  he  liad?  Is  tiie  pnrehaoer  barred 
by  the  lapse  of  time  ?  May  be  reoewer  bade  tlie 
purchaae-maney  in  part  sotisnctian  of  the  mortgage  ? 
use,  the  mm  tgina»>  who  haa regularly  received  foj- 
ment  of  his  interest,  may  eatfawy  lose  hisprinoipal 
firom  the  mmrtgagor  having  omittad  to  receive  the 
rent  or  an  aalmowledgaient  firom  tlia  tenant  On 
payment  of  the  mortgi4$e-maoey  tinmatgags  ceases 
to  exists  as  a  security  (nrthe  money ;  but  tM  person 
to  whom  the  m«wtgagee  eonvays  his  legd  interest 
takss  under  tlie  moitaage,  though  the  equity  of  re- 
demption should  likewise  be  defeated.  We  are, 
tiieicfore,  of  opinbn  that  the  lessor  of  tlie  plaintiff 
is  eniided  to  our  judgment,  and  the  rale  to  enter  the 
verdict  for  the  defendant  mnat  be  cUscharged. 


-/ 


Mt  of  both  parties  shews  that,  as  to  recovery  by 
Mm  or  ai^eiahnhig  under  him,  other  than  tiie 
MOhgagee/upse  of  time  may  have  barred  it  The 
IJtl  qne^on  here  h,  whether  the  lenor  of  the 
IMataF  can  be  considered  entided  aa  one  claiming 
aadsr  the  mortgage.  It  is  not  die  mortgagor  nor 
we  aarignoe  of  an  ezistiog  mortgage.    ITie  mort- 


ootmv  or  wm 

Beportad  t;  Faasaaiox  Binax  sod  C.  J.  B. 
Bi(|i«.  Batci<ten4t-Law. 


Jm.  16  oiMi  18,  and  June  30. 
Habt  v.  Baxindalb. 
Carriert--LiabiHtv  ef—Reeehing  goode  at  plaeeo 
other  than  booking-effiee,  ^.—  12  Geo.  4  otuf 
1  Wm.  4,  e.  68. 
ne  12  Oeo.  4  ir  i  Wm.  4,  c.  68,  dott  not  exempt 
earrierefiom  retpmutbiHtpJbr  lott  qfatm  iff  the 
artielei  mentioned  in  tkefirtt  ttetion  of  that  Act, 
wilai  eneh  artielet  have  been  delivered  to  the  car- 
rier't  lenant  in  a  cart  in  the  etreet,  or  elievhtre 
than  at  one  qf  the  qffieei,  learehotuee,  or  reeefe- 
ing-houtet  in  teMeh  the  notice  it^tUimd  by  the 
teeond  teeHon  it  itfUmtd.    Per  Parke,  Atdinon, 
Plait,  and  Martin,  BB.    PoUoeh,  C.B.  ditten- 
fiente. 

This  was  an  action  a«dnat  a  carrier  to  recover  the 
valne  of  eertain  feney  dresses,  silk  tights.  Highland 
cestumee,  &c.  which  had  been  entnoted  to  him  to 
carry,  and  which  had  been  lost  At  the  trial  before 
PoUook,  C.B.  a  verdict  was  returned  for  the  defend- 
ant with  leave  for  1^  plaintiff  to  move  to  enter  the 
veidict  for  him  for  dasmges  hi  respect  of  all  the  pro- 
perty lost  if  the  Conrt  should  be  of  opinion  that  the 
eircnmstances  of  the  ease  did  not  come  within  the 
Canien'  Act. 

It  appeared  (hat  the  defendant  had  sent  for  the 
goods,  and  hod  taken  them  away  ftom  the  plaintiff's 
shop,  so  that  no  notice  eoold  have  been  put  up  aa 
required  by  the  second  section  of  the  Act. 
On  the  argument  of  the  nde, 
Peacoei  Mid  Willei  shewed  cause. 
M,  Ck&mhere,  BrammHl,  and  C.  PvAbeit  in  sup- 
port. 

FAnKn,B.  now  delivered  the  jndgraentofflieConrt. 
— In  this  case  we  are  of  opinion  that  the  rule  whidi 
has  been  obtained  to  enter  a  verdict  for  (he  plain- 
tiff fbr  damages  in  respect  of  all  the  property  lost 
should  be  made  absoiute,  on  the  ground  that  the 
statute,  the  12di  of  Geo.  4,  and  tke  lat  Wm.  4, 
c.  66,  does  not  exempt  carrien  firom  responsibility 
for  loss  of  trinkets,  silks,  &c.  delivered  to  them  for 
curiage  at  any  other  place  than  one  of  their  oiices, 
warriionses,  or  receiving  warehouses,  where  a  notice 
is  ailxed ;  and  the  goods  in  queetion  in  this  case,' 
having  been  delivered  to  one  of  die  defendant's  ser- 
vants in  a  eartat  the  plaintiff's  own  house,  widioat 
any  special  contnet,  the  defendant  is  leepoMible 
as  a  common  carrier,  at  Common  Law.  It  is,  there- 
fore, unnecessary  to  eonaider  whether  Hie  whole  or 
part  of  these  artides  were  sudi  as  the  defenilant 
could  aot  bare  been  responsible  forif  they  had  been  de- 
livered at  the  defendant's  receiving  hone ;  the  qnes* 
tton  depends  apon  the  cuBstructimi  of  the  statute, 
which  n  not  very  accurately  penned,  and  which 
oannot  be  made  oanaiatent  thnynghout,  if  read  ac- 
cording to  its  ordinary  and  grammatiad  tense;  die 
hmgnage  must  therefore,  be  modified  in  some  re- 
spects, to  cairyinto  effect  the  intention  of  the  Leds- 
latnre  to  be  cdleeted  fkom  the  whoIeAet.  Itisetair 
that  the  object  of  the  Legishtare  was  to  relieve  sodt 
ooMsh  proprieton  aad  carrien  as  should  publish 
notices  of  restricted  responsibility  and  those  only 
(fbr  this  is  expressly  enacted  by  the  thfati  section) 
ft>em  liabiHIy  for  loss  or  damage  to  die  ennmerMM 
goo^  wUeh  are  articles  of  valne  in  a  smsD 
compass  j  they  are  protected  as  to  these  arddes 
by  su*  a  notto;  and  at  to  goods  as  to  which  they 
arenotentftledto  the  broeft  of  Ums  Act,  fliey  coi 

that  is,  under  sec.  4,  altbw«h  diey  are  at  Kberty 


bysec.  6  to  make  special  contracta.  It  being  essortial 
then  to  the  obtainuig  the  protection  of  die  Act  that 
the  nodoB  riionld  be  given,  it  seems  desrty  to  follow 
it  is  efffective  oidy  as  to  diose  who  receive  the  notice 
actually  or  coustructlvely.  The  statate,  then,  bnjing 
in  tlie  recital  stated  tin  difficulty  of  proving  actuH 
notice,  enacts,  in  see.  21,  to  what  pennns  tiie  notice 
shall  be  restrictad :  those  are,  by  that  sectioo,  the 
persons  who  send  goods  or  deliver  them  at  the  otBoe 
where  the  notioe  is  affixed,  who  are  expicetly  dedared 
to  be  bound  by  it  without  fordier  proof.  But  duae 
wiio  deliver,  not  at  the  qfiee,  but  elsewhere,  are,  in 
no  port  of  the  Act  dedued  to  be  bound  br  the 
notKe ;  and  it  never  oonld  have  been  intended  to 
exempt  carrien  from  liability  to  peraons  who  de- 
livered their  goods  to  them  without  receiving  any 
notice  to  Hmit  the  responsibility,  actual  or  oonstroe- 
tive.  This  intention  of  the  Legialatore  appears,  we 
tUnk,  from  wiiat  we  have  stated  already,  and  read- 
ing aU  the  danses  of  die  Act  together,  there  will  be 
aonnng  which  is  not  easily  reoondleable  with  that 
cuustruetion,  and  the  whole  may  be  made  consistent. 
The  first  section,  after  redting  tiie  difficulty  cl  fix- 
ing parties  widi  the  knowledge,  provides  that,  fbr 
the  enumerated  artides  carriers  uall  not  be  liable, 
whetlier  they  wore  delivered  to  be  carried  fbr  hire,  or  to 
aooompany  a  passenger,  unless  atthetimeofdelivBry 
at  the  office  ot  the  carrier,  or  to  the  bookkseper, 
coachman,  or  other  servant,  fbr  the  psrpose 
of  being  eanied,  or  accompanying  die  persoo 
of  any  passenger,  the  valne  and  nature  of 
the  article  shall  have  been  declared  by  the 
person  sending  or  ddvering  tiie  same  ood  Hnb 
increased  dia^  dierdnafter  mentioned,  or  aa 
engagement  to  pay  it  accepted  by  the  perscms  receiT- 
ing  snch  package.  Tie  increased  cfaage  to  be 
recdved  is  provided  for  by  the  2nd  sectioii,  and  it 
is  farther  enacted,  tliat  it  dull  be  ratified  by  some 
notice  affixed  at  the  office  where  snch  padca«ea  are 
delivered;  and  no  case,  therefore,  can  fell  vriQiia 
that  first  secdan  unless  tiwre  haa  been  notioe  affixed 
at  some  office,  for  in  no  other  way  can  tlie  inriiamiJ 
charge  be  ascertained.  Then  foUows  the  proviaaa 
that  the  notice  affixed  shall  be  the  constmctiTe  notice 
to  all  who  deliver  their  goods  at  their  office,  and 
afterwards  the  5th  section  occurs,  which  enables  per- 
sons who  deliver  at  any  snch  office,  and  pay  the  ii^ 
creased  charge  or  premium,  to  recover  it  frtMn  the 
carrier  in  case  of  loss.  There  is  no  prorisioo  thsit 
any  penon  deGvsing  the  goods  at  any  other  plaoe 
shall  be  entitled  to  reoover  their  value,  which  anews 
pretty  dmrly  the  Legislature  oontampbited  no  otber 
person  tlian  those  who  ddivered  at  the  office  to  )>e 
entiUed  to  the  benefit  of  the  Act;  for  if  it  had,  it 
would  have  provided  every  one  paying  tiie  fae- 
mium  should,  in  the  event  of  loss,  recover  it  back 
again.  Theoijydiflcnttyindiewayofmaldngattfhmie 
provisions  consistent  arises  ftom  the  introdoetaim  of 
the  words  in  the  ^st  section,  which  speaks  not  ooly 
of  delivery  at  the  office,  but  "  to  the  bodc-keeoer, 
onehmao,  or  other  servant  of  the  carrier."  It  is 
contended  for  the  defendant  that  by  these  woods  Che 
defendant  has  a  right  to  the  laotection  of  the  Art, 
although  die  goods  are  notdeliveradattheofliee,bii;t  to 
his  servants  elsewhere.  Ontheotherhand,theidaimtaff 
contends  that  the  meanfaig  of  these  words  is  mereir 
that  the  protection  given  by  the  statate  ahaU  snilT  to 
all  goods  which  are  deGvered  at  the  receiving-boaa^ 
or  if  it  hqipen  to  be  closed,  to  the  book-keiper  or  s 
servant  there,  or  to  the  coachman  when  the  | 
senger  brings  his  lunage  with  him,  and  delr 
to  me  coachman.  We  miak  there  are  much  {. 
difficulties  in  the  way  of  the  defendant's  than  tbe 
plaintiff's  proposed  conttructioD ;  if  the  words  are 
construed  as  the  plaintiff  proposes,  by  what  notiee  is 
the  increased  rates  of  diaige  to  be  paid  to  tlie  acr- 
vant  to  be  ascertained  ?  A  notice  at  the  nearest  re- 
cdving-honse,  or,  at  what  other,  and  how .'  If  the 
notice  shonld  happen  to  diflbr,  and  if  there 
be  notiee  at  one  receiving-house  and  not  at  a 
what  provision  is  there  that  such 
shonld  fix  the  penon  so  deliveriag 
goods  to  the  defendant's  servant?  How  is  ««cte 
a  person  to  recover  the  premiums  as  port  of  &• 
dunagea  in  the  event  of  UMS?  These  are  —•'•rmm 
obJectioDS  to  the  plaintiff's  construction  of  tbeoe 
words.  On  the  other,  hand,  to  obviate  tliis,  wxrald 
require  great  alteration  in  thie  Act ;  a  previaioa  tkaA 
a  notioe  at  the  nearest  receiving-house,  or  at  aU  dte 
receiving-hoases  in  the  town,  diould  be  constroo- 
tive  notice ;  a  provision  that  the  premium  abould  be 
recovered  whenevor  the  goods  are  deliveted.  m« 
defendant's  explanation,  on  die  other  hand,  reqfodras. 
a  very  slight  attention  of  die  words  of  the  Act.  and 
makes  die  whole  statute  consistent  aad  reasoa&bla^ 
A  person  so  ddivering  wiUhave  to  pay  die  wemiHa 
in<H«tBd  in  die  notice  at  die  office,  and  wiU  be  con- 
sidered as  delivering  parcels  at  die  office,  and  hsvii]« 


on  the  earner, 


fte  iSietin  the  cart.  whid..«.oommon  o-AO* 
■  tJ^Ij  tn  do  onless  he  makes  a  pubhc  pgrifsasioaa 
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,^ntract  with  each  penon  bringing  goodt  to  lum, 

^  It  this  he  would  hsre  no  dUBcuHy  in  doing.    It 

"^  be  B  question  with  him  whettier  it  will  be  more 

,»lTenient,  on  the  whole,  to  abftain  from  leeelTiDg 

■>oda  eliewhere  than  at  the  reoeinnr-hoase,  or  to 

Jso  the  trouble  of  deliveringa  apedal  notioe  to  each 

rson  bringing  a  par«el  to  his  serrsnt  elsewhen, 

A  so  creaang  a  special  eontnuH  with  them.    Some 

rltal  critidsmi  were  made  by  Mr.  Peacock  on  the 

sotid  section,  which  he  contends  were  in  favoor  of 

B  defendant.    The  beginniiig  of  that  section  speaka 

o-^ery  parcel  eontaininr  valuable  aitioles  beiac 

ooghtintheringularnumber;  anotice  must  be  fixed 

the  oflce  where  such  paroels  were  received ;  be 

etied  therefore,  that  the  word  such  parcels  may 

eaa  a  smaller  parcel,  or  sndi  deseription  of  parcel, 

could  not  be  meant  any  oMee  where  a  package 

>ntaining  such  TaluaUe  artides  may  not  have  been 

oetwed,  for  the  office  reoeirea  all  sorts  of  parcels. 

'  that  is  the  meaning,  what  ia  the  office  where  there 

e  aeveral  at  which  notioe  Is  pat  up  ?  for  it  is  at  one 

Hoe  only  the  notice  hicqnircd  ts  be  put  up  to  give 

.  e  protection  of  the  Act.  It  is  much  more  reasonable 

. '  say  the  word  "  such  "  means  the  parods  so  de- 

reied,  as  before  mentioned,  at  the  paiticalar  office 

hen  the  notice  is  put  up,  so  that  the  notioe  at 

f  wh  office  will  operate  wMi  respect  to  paroris  d»> 

[^Tered  at  each  office,  although  there  is  a  trifling 

~)rbal  inaccaney  in  nshig  the  plural  number.    On 

le  vrhole,  we  are  of  optmou  we  defMubnt,  by  re- 

iMiw  the  goods  Id  the  cart  in  the   street,  has 

'Aoef  himself  in  the  situation   of  a  carrier  at 

nnnon  law,    who  has  given  no  notice,  and  Is, 

lerefore,  liable  to  pay  tor  Ae  loss  of  the  goods, 

though  they  may  De  artides  of  the  description 

tentioned  in  the  statute,  such  as  he  would  not 

mre  been  liable  ibr  if  ddivered  at  the  office  iriiere 

-ye  notice  was  fixed.     This  is  the  opinion  of  the 

ther  members  of  the  Court,  not  indooinc  flie  Lord 

hief  Baron,  who  retains  flie  opinion  that  he  ex- 

.attensed   at  Nisi  Prins;    and  it  is  thought,  under 

aeae  circumstances,  that  if  the  defendant  wishes 

>    contest  the  propriety   of  Hie   opinion   of  tiie 

m«kjority  of  the  Court,  he  shsH  be  at  liberty  to 

onsider  the  opinion  of  the  majority  of  the  Court, 

s  delivered  by  my  liord  Chief  B<ron,  at  Nisi  Prins, 

X    the  shape  of  a  bill  of  exoepHons,   on  paying 

he  costs  of  the  argument  tar  the  new  trial.    There- 

one  the  defendant  nny  dect  withb  any  time  that  is 

bought  proper,  after  conddatiog  tliis  case,  to  put  it 

ipoD  the  record  in  that  shape. 

JMe  aitotult  aeeorHmfljf. 


Plea. — General  issue. 

It  appeared  that  in  the  month  of  July,  IfSO,  the 
defendants,  who  are  proprietors  of  the  railway  tlxfm 
Berwick  to  Newcastle  and  York,  and  lessees  of  tlie 
brunch  Hne  from  Hartlepool  to  Perry-hill,  issued  the 
following  printed  notioe,  which  was  pasted  up  at  all 
their  stations : — 

"  'York,  Newcastle,  and  Bbbwick  Rauwat. 

Notice. 

fresh  heuuno  tbarfic. 

"In  order  to  secure  the  proper  workiiig  of  this,  a 
spedal  engine  will  leave  the  Berwick  station  at 
10.  50.  a.m.  on  Monday  the  29th  of  July,  calling  at 
the  intermediate  stations,  as  under : — 


h.  m. 
Tweedmonth....     10  6» 

Beal 11  10 

BelCnd   11  26 


h.ili. 

Longhwat IS  49 

Newsastie 2    0 

BrooUey  Win*..     2  30 


ChatHilI_ 11  40|  Ferry  HiU 3  20 

Dariington 3  56 

Arrive  at 

York   6    0 


KM  lc(M. 

COURT  OF  COMMON  BBNCH. 

AspHrtsd  by  A.  Pnuvo,  XM[.  of  the  Innar  Tanila, 

BanMOT.at.LMr. 

Saturday,  Jmu2S. 
(Before  Jebtis,  C.J.) 
iV^iLSoK  a. The  Yoke,  Newcastle,  and  Berwick 

Railway  CotiFANT. 
CdaUlUjf  o/raUway  eonmanUt  a*  eommon  earrien. 
A  raUvay  eompany  profiiifHg  to  carry  good*  from 
Jt,  to  z.  uiUhin  a  ipeeifitd  time  it  liailt,  on  a 
promi*e  made  by  the  ttation  clerk  that  the  goodi 
mhdU  heJbruMtrded  to  a  place  beyond  Y.  (on  the 
Ihu  (^another  raUvay)  orforea  particular  hour; 
and  thit,  it  would  seem,  notwithttanding  a  gene- 
ral notice  hai  been  publiehed  that  the  company 
wmM  not  be  rttponiiblejbr forwarding  goodt  be- 
yondT.  The  owner  itfperithable  goodt  nnt  by  the 
ruitway  under  tueh  eirevmttaneet  it  entitled  to 
rteoeer,  at  damage*,  the  amount  ^proJUi  which 
the  goodt  might  be  expected  to  him  realized  \f 
tKty  had  arrived  in  proper  time. 
Bytet,  Sent,  and  Ptdling  were  fbr  the  plaintiff. 
Xmwlet,  Q.C.  and  Admton  for  the  defendants. 
This  was  an  action  of  atiumpiit ;  the  first  count  of 
the  dedaisdon  alleging  the  delivering  to  the  defend- 
•ais  as  common  cwriers,  on  the  9th  August,  18S0, 
<lfiiO,000  fresh  herrings,  ftc.  to  be  by  the  defondants 
Cdcen  care  of  and  safely  and  securely  carried  and 
conveyed  by  tbem  as  such  csrriers  m>m  Rarile- 

£oI,  ia  the  county  of  Durliam,  upon  the  same 
y  on  which  they  were  so  delivered  by  the 
Sbuntiff  to  ttie  defendants,  as  aforesaid,  to  Lon- 
on,  and  there  deKvered  safely  and  securely  by 
the  defbidants  to  the  use  of  the  plaintiff  before  the 
hour  of  five  o'dock  in  the  morning  of  the  day  next 
flftsr  such  delivery  to  the  defendants,  as  aforesaid,  for 
oflttiin  reward,  Ac  It  then  alleged  a  promise  by 
tfie  defendants  to  the  eflbct  aforesaid,  and  a  breach. 
There  were  five  other  counts,  in  the  same  form,  re- 
•pedteg  the  carriage  of  other  quantities  of  ftoh 
baniBn  on  subsequent  days;  and  the  dedaration 
<SOaehined  with  an  allegation  of  spedal  damage  by 
tile  loss  of  profits  to  the  amount  of  100/.  which  the 
llfadntiff  woiald  have  derived  from  the  sale  of  the  said 
several  goods,  if  they  hod  duly  arrived  in  Loudon 
wbA  been  delivered  to  the  plaiiitlff  according  to  the 
Md  several  promises  and  undertakings  of  the  de- 
Asndanti. 


ChristonBank  ..  11  45 

LongboughtOD  ..  12    2 

Leabnry 12    7 

Acklington 12  29 

"  Fish  for  stations  south  of  Newcastle  to  York,  and 
ibr  Leeds,  Halilhx,  Hnddersfield,  Bradford,  and 
Mhnehester,  when  in  less  quantities  than  a  track, 
oannot  be  forwarded  by  the  above,  but  must  be  sent 
by  the  train  leaving  Bwwick  at  5.30.  p.m.  or  by  the 
night  mul  train,  and  no  other  fish  ih>m  the  com- 
mencement of  this  train  will  be  taken  fbrward  from 
Newoutle  by  passenger  trains.  Fish  intended  for 
this  train  must  be  at  the  stations  one  hoar  befbie 
ttie  time  fixed  for  its  departure,  so  as  to  allow  of  Ae 
fish  being  properly  loaded  and  booked,  (Hherwise  the 
company  wUl  not  be  responsible  for  its  being  for- 
warded.— By  order,  "  Wm.  Dovolas. 

"  Newcastle,  July  17,  1850." 

By  Ae  evidence  of  the  plaintifTs  witnesses,  it  afp- 
peered  that  Mr.  Learman,  the  defsndanty  station 
deilc  at  H vtlepool,  had,  in  a  conversation  wKh  the 
plaintiff  In  July,  1890,  stated  that  the  company  lad 
made  better  anangements  that  season  for  the 
fresh  herring  traffic  than  had  beea  made  in  the  pre- 
vious season,  and  were  going  to  work  a  spedal  train 
in  order  to  get  the  fish  to  London  in  tline  fov  the 
morning's  market ;  and  that  all  fish  doHveied  at  the 
station  during  the  season  before  twelve  o'dock  in 
the  day  would  be  delivered  by  the  company  at  the 
Euston-squaro  station  before  fiv«  o'clock  in  the 
morning;  and  an  additiomal  charge  wanM  be  made 
tar  fish  sent  by  that  troib.  The  plaintiff,  who  was 
an  extensive  disaler  in  fVesh  bernngt,  aooordingly 
brought  en  theeoast,  packed,  and  sent  to  the  Harne- 
pool  station,  on  the  9th  of  Aogust,  and  on  the  oHier 
days  mentioned  in  the  declaratian,  lartte  quantities 
of  ftash  herrings,  addreased  to  "  Allan  Hughes,  Bil- 
liBgagste-msrket,"  the  packages  always  arriving  at 
the  station  one  hour  before  nie  train  started,  and 
being  placed  on  the  tracks  in  the  presence  of  him- 
self or  bis  servants,  and  tiie  tnieks  marked 
in  chalk,  with  the  words  "  Hughes,  London,"  and 
the  additional  diarge  being  always  paid  in  London. 
On  one  occasion,  wiien  the  plidntm  eomplained  at 
Hartlepool  of  the  train  bdng  delayed  beyoiM  its  tine, 
and  strted  that  he  should  make  tlie  company  |>ay  if  he 
lost  tite  market,  the  station  cletk,  Leamsn,  wmaifceJ 
"  that  the  fish  would  be  in  Londcm  thBeenoogh,  and 
not  to  trouble  himsdf  about  other  peopte's  busl- 
nese."  It  was  proved  that  BitBpiti^ate-— ikat 
opens  at  5  o'clodc  a.m.  and  fish  most  be  tiiere  Mon 
after  or  It  would  not  fetch  a  ^flt.  The  platntHTs 
fidi,  however,  was  always  detained  on  the  ntA  seve- 
rri  hours  beyond  the  hour  spedfied,  and  lost  the 
market  in  consequence,  the  fish  sometimea  arriving 
at  12,  sometimes  at  10  o'dodc  in  the  mominK,  and 
on  one  occasion,  being  detained  all  day,  k  was 
spofled. 

On  tiie  port  of  flie  defendants,  Leannm,  (he  sla- 
tion-derk,  was  called,  who  denied  ^e  several  con- 
versations deposed  to  by  the  plalntiS*s  witaessss, 
and  stated  that  the  following  notice  hod  been  pab- 
Usbed  and  communicated  to  the  plaintiff  prwtous  to 
any  fish  being  sent  by  him : — 
"York,  Newcastle,  and  Berwick  Railw  at. 
"  Notice. 

"  This  company  give  public  notice  that  they  will 
not  be  responsible  ror  fish  being  forwarded  by  any 
train  unless  the  same  be  duly  directed  and  loaded 
one  hour  before  the  starting  of  the  train  by  which  it 
is  intended  to  be  sent;  and  that  tiiey  will  not  under- 
take to  forward  fish  to  placet  beyond  York  by  the 
train  carrying  it  to  that  place,  but  every  exertion 
will  be  made  lo/orward  it  at  early  a*  pottibte. 
"E.  Learman,  Straon-derk. 

"Hsrflepool,  July  23,  1850." 

The  defendant's  counsel  contended  that  this  no- 
tice precluded  the  plaintiff  IWmi  recovering,  and  that 
Learman  bad  no  authoritv  to  make  the  promise 
deposed  to  by  the  plaintiff  s  witnesses,  even  if  the 
jury  believed  that  such  a  promise  had  been  actually 
made  by  him. 

The  plaintiff's  counsel,  on  the  other  hand,  dted 
JTHteAinii;)  v.  Laneatter  and  Preiton  Junction 
Railway  Company,  8  M.  &  W.  421 ;  Pkyhri  r. 


Grand  Junction  Saihcay  Company,  12  M.  &  W.^ 
7M ;  and  Watton  v.  Ambergate  Railway  ComptMy, 
15  Jur.  448,  as  disposing  of  all  the  objections. 

jERVia,  C.  J.  said  that  the  station-dark  hofl 
clearly  authoritr  to  make  the  promise  alleged  in  the 
declaration,  and  if  the  jury  beUeved  he  did  make 
such  a  promise,  the  second  notioe  of  the  defimd- 
•nts  would  not  predode  the  plaintiff  fimm  recover, 
lug;  the  plofamff  was  entitled  to  recover  whatever 
dunage  he  had  sustained  by  tile  loss  of  the  profit*  of 
an  early  sale  at  BUlingsgate-market. 

Verdict  fir  the  plaint^:   dtmaam, 

roi.m.iod. 
CittiafX  tUyortf. 
HOME  CIRCUIT. 

B88KZ  SUKICSB  1B8IZH,  UK, 
(Bote*  Baron  Alpemoiiw) 
AMONmooa. 
Criminal  Offeneu  Act,  14  Vict.  e.  19.— JV— <tw» 
Th*  9th  tectum  <^  14  Vtet.  c.  19,  proMbiU  a  pre. 
viout  contieMon  Mug  given  in  svMmM  or  ttated 
to  th*jury,wMl  tfiir  a  verdict  qfguUty  of  file 
lubiequenf  f^enet ; 
/rr/d,iyALDERSON,B.  rftereontuUingJnvi»,CJ, 
that  the  old  praetioe  itould,  nevertkelttt,  ttitt  ha 
purtued ^ caOmg  t^fonthe  primmer  topltadto 
the  whole  charge  againtt  him,  including  the  pm- 
viout  eomriedont,  but  that,  when  given  in  ehtrgo 
to  thejwry,  that  portion  qfthe  indictment  aUoging 
a  former  conviction  thould  be  omitted. 
IliB  dark  of  amwns  called  the  attention  of  the 
Isanied  jodae  to  a  afficulty  which  had  ariaen  under 
Lord  Campboll's  new   Act,    crsoting^  various  new 
offences  and  other  matters  rdatingto  criminals.  Itap- 
peorsthot,  by  the  9th  section,  it  is  enacted,  thatiiuul 
cases  where  a  previous  conviction  is  diaigad  in  the  in" 
dictment  against  a  prisoner,  he  ia  not  to  be  ^v«n 
in  charge  upon  this  portion  of  the  indictmsnt  BAtQ 
after  the  jury  shall  have  returned  a  verdist  of  "  Qnilte" 
against  we  priseoer  upon  the  foindpal  chaise,  ilia 
officer  of  thecoort  so^igestedthat,  if  this  seotian  west 
to  be  carried  out  stnctly,  the  &ot  of  the  prisoaar'a 
conviction  could  not  in  many  cases  be  legally  bioni^ 
to  the  notice  of  the  Court  at  all,  as  in  the  case  eC» 
plea  of  "OuiIty,"&c  and  he  therefore  wished  tht 
direction  of  his  lordship  as  to  what  oonzae  shonldM 
token. 

Aloeboon,  B.  went  out  to  consult  the  Chief  Jtv> 
tice  in  the  other  court,  wad  upon  his  letnm  he  saU 
that,  as  it  appeared  that  if  the  strict  letter  of  the  ieo> 
tion  wese  acted  up  to,  in  many  oases  the  piisonsr 
never  could  be  given  in  char^  at  all  upon  a  pievioa* 
oonriction,  and  as  this  was  evidently  not  the  intsiUiaa 
of  the  Legislatnra,  they  were  of  opinion  that  tha  <dd 
praetioe  would  be  pursued  of  caluag  upon  the  pii>. 
soner  to  plead  to  the  whole  of  the  chaiige  against  lnia» 
and  when  he  was  given  in  charge  tothe  jury  that  pov^ 
tion  of  the  indictment  alleging  a  former  oonvigtias 
should  be  omitted.  . 

ROLLScbURT. 

B^ortad  by  W.  Bt.  Lasu  BAaorocoa,  Bs» 
at-Law. 

Monday,  December  %  1850. 
Long  r.        ■ 
^actlet— Security  fbrcottt—Offlcer  going  c 

pay  ^terfiSmg  hu  bill. 
Where  the  pUmmff,  who  wai  retident  out  of  the: 
juritdietton  qf  the  Court,  but  wai  at  the  time  tg 
hit  fling  the  bill  an  officer  on  frill  pay,  afttir- 
waidt  went  on  half-pay  : 
Beld,  that  the  defendant  thereupon  became  eHm 
titled  to  lecurityfbr  hit  cottt,  and  that  thtplai^ 
ti^  hoeing  been  permitted  to  take  a  tlep  in  tSa 
eauH  t^er  the  fact  nf  hit  hatku  gone  on  haff.^ 
pay  had  become  known  to  the  defendant,  did  not 
neeettarily  deprive  the  latter  of  hit  right  to  dit. 
mand  tecurity. 
And  when   the  fiset  nf  the    plaintift  MafiHf 
gone  on  haff.pay  became  known  to  the  d^ena^ 
ant    on    the    25M    June    and    on    the   Vtth 
September  following,  the  plaintiff  filed  hit  repjfU 
cation,  but  the  dvntdant  did  not  until  theWb 
October  demand  tecurity  for  coitt,  andontM* 
29th  October  terved  notice  of  motion  .- 
Beld,  that  the  application  wot  in  time. 

This  case,  which  was  a  motion  to  compel  tfc* 
iJaintlff,  who  resided  out  of  the  jurisdiction  of  fli* 
Conrt,  to  give  security  for  costs,  having  stood  ovat 
from  a  former  day ;  the  following  judgment  wa»  ntflt 
(Dec  2)  deGveied. 

The  Master  of  the  Rolls.— In  this  case  Ol 
applicatioD  had  been  made  upon  tiie  part  of  ths 
defendant  that  all  proceedings  in  the  cause  bn 
stayed  untQ  the  plaintiff  gives  securitv  for  oosfb 
The  plaintiff  resides  out  of  the  Jniisificltonj  bui^ 
when  Uie  bill  was  filed,  was  an  officer  on  fUl  pays 
on  die  20th  Jtene  last  he  went  upon  half-pay,  and  OB 
the  25th  of  June  flie  defbndant  became  appiiaed  or 
that  fact :  on  the  17th  September  the  plaintiff  fiM 
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hit  repliottioii,  and  on  the  8th  of  October  •  notioe 
«■!  formuded  to  the  plaintiff,  ctllinc  on  him  to  give 
•eeoritr  for  coitf ,  and  on  the  29th  of  October  a 
notice  of  motionlwaa  served.  Tbe'pUntiff'B  connMl 
bai  resisted  tiie  application  on  the  gronnds  that  an 
officer's  ^ing  on  half-pay  does  not  compel  him, 
when  liTing  out  of  the  jurisdiction,  to  give 
secority  for  costs;  secondly,  that  the  plain- 
tiff having  since  taken  a  step  in  the  caase 
by  filing  a  repUcation,  the  application  comes 
too  late;  and,  thirdly,  that  even  in  any  event 
the  mobon  is  too  late.  I  am  of  opinion  that  an 
officer  on  half-pajr  is  not  exempted  m>m  the  neoes- 
dhrof  giving  seconW  for  costs,  and  that  the  plaintiff's 
taking  a  step  in  the  csnse  does  not  necessarily  de- 
prive the  ddendant  of  his  light  to  demand  secnrity 
for  costs  J  and  I  also  consider  that  the  defendant 
having  served  his  notice  of  motion  at  the  earliest 
periodi  that  the  ease  eoold  be  heard  (the  long  vaca- 
dan  intervened),  this  application  oogbt  therefore  to 
kegnnted.  

COURT  OF  CHANCERY. 

'  lepoTtcd  by  J.  Buicnux,  Xsq.  B*rrist«r.at-Iiaw. 

7V«nIay,  Fd.  11. 

WOKTBINOTON  V.  PaUNBAM. 

3Viu<«et — Breach  of  tnut—Cdntri6ulian. 
Whtrt  tnutte$  incur,  by  reaon  of  their  neglect  t^f . 
dntg,  a  Joint  liaUHty,  and  the  liability  i»  die- ' 
charged  by  one  (^  them,  he  it  entitled  to  contribn-  I 
«e»yi-om  hit  eo.tmttee.  j 

But  when  the  truttee  againtt  whom  it  watiought  to  ! 
ti^orct  the  eontributUm  had  never  intetfered  in  ' 
the  execution  of  the  truttt,  and  there  were  eir-  | 
cumttaneei  to  thew  thai  the  other  truttee  had  the] 
entire  managementqfthe  truttt,  the  Court  granted  : 
an  inquiry  at  to  the  amount  qf  contribution  to  be  ' 
pM  to  the  petitioner. 

This  was  a  cause  petition,  bjr  a  trustee,  praying 
contribution  firom  his  co-trostee  in  respect  of  money  | 
advanced  for  the  redemption  of  the  trust  estate. 
T^  titeit  were,  Mr.  Robert  Shaw  Wortbington  | 
being  possessed  of  a  fishery,  under  an  indenture  of ; 
lease  bearing  date  in  the  year  1841,  by  his  marria|e 
settlement  in  the  same  year,  vested  that  property  m 
the  petitioner  and  respondent  upon  trust,  to  receive 
the  profits  and  to  pay  thereout  the  head-ren^  then 
to  the  use  of  trustees  for  100  years  on  trost;  incase 
of  the  insolvency  or  bankruptcy  of  R.  B.  Worth- 
lagton,  to  pay  his  wife  an  annuitj  of  \Wl.  per 
annum  to  her  separate  use,  lemamder  to  R.  S. 
'Wortbington.  R.  S.  Wortbington  remained  in  pos- 
session, and  the  rent  beiiig  unjpaid,  the  head  landlord 
brooriit  an  ejectment,  and  evicted  the  lessee.  R.  S. 
Wortbington  having  become  insolvent,  a  bill  was 
filed  by  nie  tmstees  of  the  term  against  the  plaintiff 
and  respondent.  William  Latondie  WoHhington, 
haying  consulted  counsel,  was  informed  of  bis  lia- 
bility oy  reason  of  the  breach  of  trust  in  not  seeing 
tiie  head-rent  paid.  He  then  called  upon  the  re- 
spondent to  pay  his  proportion  of  the  bead-rent,  that 
ttie  premises  might  be  redeemed,  who  said  "  he 
would  not  pay  the  rent;"  notwithstanding  which, 
Latouche  Worthiniton  redeemed  the  premises,  and 
now  filed  this  petition  to  compel  his  co-trustee  to 
contribute  bis  proportion  of  the  money  advanced  for 
this  purpose.  The  affidavit  of  the  respondent,  in 
answer  to  the  petition,  also  stated  that  the  respondent 
had  never  interfered  in  the  management  of  the  trust 
estate ;  that  the  rents  were  received  by  the  petitioner, 
who  was  the  brother  of  R.  S.  Wortbington,  and 
applied  to  his  own  purposes,  and  that  the  profits  of 
the  fishery  were  insnffiaent  to  pay  the  head-rent. 

F.  Fitzgerald,  Q.C.  with  /oJbuoii.— The  qnestion 
is,  whether  there  can,  in  equity,  be  contribution  as 
between  wrong-doers.  Contribution  lies  in  all  cases, 
when  the  chaivee  and  expenses  an  incurred  for  the 
common  benent.  {Lingard  v.  Bromley,  I  Tes.  &  B. 
114.)  In  this  case,  alter  the  breach  of  trust,  the 
daCtoltiiig  trustee  communicated  the  fact  of  his 
3eCuilt  to  his  co-trustee,  who  paid  the  money,  which 
tiie  debnlt  rendered  both  trustees  liable  to.  This, 
then,  became  a  payment  for  the  benefit  of  both,  and 
the  petition  is  oonseqnentiy  entifled  to  have  oontri- 
bation. 

Ore«ti,Q.C.witb  ItatkeU,  for  the  respondent.— The 
only  equity  raised  in  the  petition  is,  that  Latouche 
Wortbington  consulted  coonsel  ss  to  the  bankruptcy 
of  himself  and  of  his  oo-  trustee.  This  is  analagous 
to  a  hearing  upon  bill  and  answer,  therefore  the 
statements  on  our  affidavit  most  now  be  taken  to  be 
true.  [TheLoKDCHANCKU.OB. — Iwillnotassnmeall 
the  allegations  in  your  answering  affidavit  to  be  true, 
this  is  not  like  a  hearing  upon  bUl  and  answer.]  The 
respondent  is  merely  a  nominal  trustee ;  he  never 
interfered,  and  is  not  liable  for  the  default  of  his  co- 
trustee. {Brice  v.  Stoket,  11  Ves.  324.)  The  peti- 
lioner  having  advanced  the  money  by  himself  as 
trustee,  and  not  jointly  witii  tiie  respondent,  his 
remedy  is  against  the  trust  pnqiarty,  and  not  against 
his  oo-tmstae.  The  annuity  p^  to  Mn.  Wortbing- 
ton by  Latouche  Wortbington  should  hare  been 
applied  to  discharge  the  salvage  demand.  This  claim 
has  been  pot  forward  by  the  petttioaar  in  the  caase 


of  Labalt  V.  Worthington ;  that  cause  is  still  in 
existence,  and  having  sought  one  mode  of  redress 
the  petitioner  should  not  now  be  permitted  to  take 
another  here.  It  would  be  inequitable  if  a  trustee, 
who  alone  has  acted  in  the  management  of  the  trust 
property,  advances  money  to  protect  an  insolvent 
estate,  or  is  guilty  of  a  breach  of  dntv,  could  turn 
upon  bis  oo-tmstee  and  daim  contribution  from 
bun. 

Johnton  replied. 

The  Lord  Chanckllor.— This  case  is  somewhat 
novel  in  its  drenmstances.  The  phintiff  and  re- 
spondent were  liable  in  a  double  capacity— to  the 
landlord  for  the  rent,  and  to  the  eettui  que  trusts  for 
tbe_  purposes  of  the  trusts.  There  was  a  common 
oblintion,  and  if  a  payment  be  made  by  one  trustee 
in  discharge  of  that  obligation,  in  the  common 
course  of  things  that  will  entitle  him  to  contribu- 
tion. The  tnutees  hen  were  trustees  for  the  pur- 
poses of  the  tansts  of  the  settlement,  and  it  was  their 
duty  to  prevent  and  keep  the  rent  of  this  fishery 
from  fsUing  into  arrear.  They  should  have  given 
nothing  to  Mrs.  Worthington ;  HU  that  doty  was  fully 
^lerfotmed  they  incurred  serious  obligations  to  the 
puties,  their  eeitui  que  trusts,  and  were  bonnd  to 
make  good  to  them  any  damage  that  ahonld  arise 
by  reason  of  their  default.  While  the  trustees  held 
tins  donble  position,  the  landlord  took  proceedings 
for  the  rent  they  had  permitted  to  become  due,  and 
one  of  them  paid  the  amount  of  the  rent,  and  thus 
saved  the  property  firom  eviction,  and  his  co-trustee 
from  liability ;  that  creates  in  my  mind  a  clear  case 
for  contribution.  There  is  behind  the  qnestion  of 
contribution  another  question,  whether  the  re- 
spondent is  not  entitled  to  an  inquiry ;  and  though  I 
cannot  enter  upon  that  part  of  the  case  here,  I  think 
^ere  are  cirenmstanoes  to  lay  a  ground  of  equity, 
and  if  the  respondent  wishes  an  inquiry,  I  will  grant 
it  to  him.  If  this  were  a  bill,  it  would  be  open  to 
the  Court  to  direct  an  inquiry  into  the  circnm- 
stances  existing  between  the  trustees,  and  I  shall 
direct  it  now.  I  think  this,  being  a  payment  on  ae- 
ooont  of  a  common  liability,  the  petitioner  is  entitied 
to  a  decree  for  contribution,  but  that  tbe  respondent 
is  entitled  to  an  inquiry  to  ascertain  the  extent  of  it. 
I  will  reserve  the  question  of  costs. 

Saturday,  Feb.  22. 
Sadleir  c.  Whallsv. 
Pleading— Pendency  qf  another  tuit. 
n  maintain  a  plea  qf  the  pendency  qf  a  prior 
tuit,  it  mutt  appear  that  the  luifi  are  Jar  the 
tame  purpote,  end  that  the  partiet  are  the  tame. 
Where  a  party  it  merely  a  defendant,  ad  invitum, 
and  tahet  no  part  in  the  tuif,  he  it  not  a  party 
to  that  tuit  to  at  to  be  barred  from  inttituting 
proeeedingt  of  hit  own  to  recover  a  portion  qf 
the  charge  vetted,  and  for  the  recovery  of  another 
portion  qf  which  the  firtt  tuit  wat  inttituted. 
This  waa  an  appeal  from  the  decision  of  bis  Honour 
the  Master  of  the  Rolls. 

F.  FltxgerM,  with  him  W.  Smith,  tor  tbe  defen- 
dant.—Tbetestwhetber  the  suits  be  identical  is,  that 
the  subject  matter  be  the  same,  the  issue  be  the 
same,  and  that  the  objects  of  the  suits  were  the 
same ;  that  tbe  suits  were  for  tbe  same  purpose. 
(Behrentr.  Sievehmg,  2  M  y.  &  Craig,  602. )  The  deeds 
in  issne  in  this  case  are  the  same ;  the  objects  an 
the  same,  to  nise  different  portions  of  the  same 
charge,  secured  by  the  same  term,  and  by  the  same 
instruments ;  no  oecree  can  be  had  in  this  suit  which 
could  not  be  also  had  in  the  suit  of  Coe<e  v.  Whal- 
ley  s  by  the  operation  of  the  15,  16,  and  17  ss. 
onlers  (1843),  the  plaintiff  in  this  cause  was  as  much 
a  party  to  die  cause  of  Coote  v.  Whalley  as  if  be 
had  actually  answered  it  as  a  party  in  the  ordinary 
way.  Tbe  case  of  Nene  v.  Wetton,  3  Atk.  &57, 
was  a  stronger  case  than  this';  the  creditor  filing  the 
bill  had  only  filed  a  charge  in  the  previous  suit, 
and  was,  therefore,  but  a  quaii  party ;  tbe  decree  in 
Coote  V.  WhaUeu  is  an  beneficial  as  any  the  plaintiff 
can  have  in  this.  This  plea  is,  therefore,  good. 
(Piclford  r.'Hunter,  b  Sun.  122 :  Bainbridge  v. 
Baddeley,  2  Phil.  709;  Huogini  v.  York  Building 
Company,  2  Atk.  44,  S.  C. ;  2  Eq  Cas.  AtoB; 
Reeve  v.  Dolby,  2  Sim.  ft  Stn.  464;  Keat 
V.  Keat,  Proc.  in  Chan.  197.  [The  Loan 
Cbancbllok.  —  When  a  creditor  comes  in 
and  proves,  he  is  thenceforward  a  quati  plaintiff, 
and  a  contributor  to  the  expenses  of  the  suit.  Mr. 
Sadleir  is  a  defendant  only ;  the  difficulty  I  feel  is 
how  to  distinguish  him  from  anvother  incumbrancer 
coming  and  proving  his  debt ;  lie  is  not  precluded 
finm  filing  his  bill.  If  tbe  bill  were  on  behalf  of  the 
plaintiff  and  all  other  creditors,  he  might  apply 
for  the  carriage  of  the  proceedings.  The  cases,  in 
my  mind,  go  this  length  onl^,  that  the  proceeding 
must  be  by  the  same  plaintiff  or  by  persons  in  a 
similar  position  to  that  of  the  plaintiff.]  Mr.  Sadleir 
was  not  only  not  in  a  position  to  become  an  actor, 
but  it  would  not  be  easy  to  make  him  contribute  to 
tbe  expense  of  the  suit  {Oagt  v.  Lord  Staffbrd, 
ITes.  sen.  544;  Murray  v.  Shadwell,  17  Tea. 
353;  ^noaymoiw.  More,  268.) 
ChriHian,  Q.C.  and  W.  Crotier,  oontri.— There 


an  two  daascs  of  cases  in  whidi  this  coarse  may  b^ 
taken.  First,  those  in  wfaidi  the  plea  is  that  tii 
suits  have  tbe  same  purpose  in  view ;  and.  secondly, 
those  in  which  the  plea  is  that  the  daoee  in  the  first 
suit  is  one  under  which  the  plaintiff  in  &e  second 
suit  can  have  fuU  relirf.  (Bid.  Y  2,  ;d.  246.)  A 
party  may  protect  himself  other  by  plaa  or  mcrtioii, 
oat  a  plea  can  be  only  adopted  in  cases  sadi  aa 
iVdiM  V.  IFiM<OR.  Tbe  mletnerelaid  down  by  Lord 
Hardwidceis.  when  a  party  has  proved  under  a 
decree,  and  thus  takes  advantage  of  the  suit,  he 
becomes  a  auaii  party,  and  is  bonnd  by  it;  if 
the  rule  reliea  upon  by  the  other  side  b«  corred^ 
though  the  party  be  merely  a  notice  party,  or  havinf 
a  receiver  be  made  an  answering  party,  he  would  ba 
preduded  from  taking  any  proceedings  of  hia  o»^ 
tiiongh  the  deed  of  1813  covers  the  whole  title.  Tba 
demands  in  these  suits  an  separate,  and  eaoh  aab> 
sequent  devolutioB  of  them  has  been  sryaratf,  aaal 
Mr.  Sadleir  is  the  mcntgagee  of  one  only.  (Ridar 
N,pl.248.)  To  make  the  suits  idenlieal  then  mast 
be  an  identity  of  plaintiffik  (Gajre  v.  Lord  St^ori, 
1  Yes.  sen.  544.)  Tbe  Court  could  not,  upon 
motion,  stay  Mr.  Sadleir,  unless  tiie  suits  were  for 
the  same  matter.  Mr.  Sadleir  never  came  in  ondcr 
the  decree;  he  was  merdy  an  ad  invitum  de- 
fendant. 

Tbe  LoBO  Chakcellor. — Than  is  some  difil> 
culty  in  this,  eqiedally  by  reason  of  the  form  of  &» 
order  of  reference  to  the  Master.  The  qnestion  in- 
tended to  be  submitted  to  the  Master  was.  whether 
the  suits  were  conversant  about  the  same  aabject- 
er.  His  Honour,  the  Master  of  the  BoQa, 
differed  with  the  finding  of  the  Master.  [Smdti. — 
The  Master  of  tbe  Rolls  followed  the  onier. 
{Howlttt  V.  Lambert,  FL  &  M.  226,  S.  C;  3 
Ir.  Chan.  473.)]  U  that  be  the 
form  of  rderenoe  to  the  Master  it 
all  qnestion.  The  Master  is  then  to 
ther  this  suit  and  the  other  suit  now  pendsos  ua 
for  one  and  the  same  matter,  and  on  that  refesenee 
the  whole  matter  is  0|>en  to  him  to  eramiiw  into. 
Two  questions  wan  insisted  upon  by  tbe  ooonael  fcr 
the  plaintiff.  First,  that  the  suits  were  oiginally  Sat 
the  same  matter  and  between  tbe  same  parties  ;  aad, 
secondly,  if  that  he  not  so,  at  least  up  to  a  oertaia 
stage.  Is  that  now  the  case  ?  The  demands  can  ba 
only  said  to  be  for  the  same  matter,  becaoaa  it  ia 
to  raise  a  portion  of  the  same  common  charge.  Hm 
qnestion  in  issue  in  this  case  is,  ff  a  party  SSm 
a  bill  to  raise  a  portion  of  a  diiagc;  and  anothar 
party  file  another  bill  to  raise  anothar  poctioa,  and 
collatosUy  to  raise  the  whole,  whether  the  pen- 
dency of  the  first  suit  can  be  pleaded  to  the  oUtar. 
There  is  no  authority  to  that  effect,  aw  has  It  bean 
strongly  argued.  We  all  know  weU.  that  in  every- 
day  practice  bills  are  filed  by  legatees  and  by  cr». 
ditors,  and  it  baa  never  been  decided,  that  thoagh 
in  these  cases  the  parties  seek  to  recover  tbdr  de. 
mands  out  of  the  same  estate,  it  has  been  heddl 
to  be  the  same  subject  matter  of  snit.  Then  is  aa 
anonymous  case,  in  Mod.  Eq.  Pr.  406,  ed.  3.  wfaeas 
a  residuary  legatee  filed  a  bill;  it  was  hdd  that  salt 
could  not  be  pleaded  to  a  bill  by  another  1 1  iiihwis 
legatee  who  is  no  party  to  the  former  failL 
The  question  to  be  considmd  is,  whether  there  is 
the  same  party  prosecuting  the  same  demand  against 
the  same  estate ;  and  then  the  qnestion  arises,  iriw&er 
a  defendant  is  a  party  prosecuting  a  demand.  Hosr 
can  it  be  said  that  be  is  prosecuting  when  he  is  pi  imS 
facie  the  party  agidnst  whom  tbe  sut  is  depcnffinc  } 
I  do  not  see  any  sense  in  which  a  defendant  can  be 
considered  as  prosecuting  a  demand.  It  is  plain  tbat 
to  the  time  of  tbe  making  of  the  decree  in  Coot*  t. 
Whalley,  it  could  not  have  been  pleaded  that  th* 
suits  were  tbe  same;  it  then  was  in  the  power  of  tha 
pluntiff  in  this  suit  to  hare  relief,  and  to  cany  en 
that  snit  as  if  he  were  the  plaintiff.  That  is  Am 
common  case  of  decrees  made  every  day,  malar 
which  a  creditor  obtains  the  benefit  of  a  suit;  bat 
there  is  no  case  where  a  plea  has  hem  filed  to  that  aoifc 
by  a  party  who  was  merely  a  defendant  Tbe  cocn- 
mon  course  of  practice  is  against  such  pleas.  Ttta 
joriadiction  of  tne  Court  is  not  confined  to  the  powar 
of  preventing  parties  institutiiig  proceedings  to  reco- 
ver their  demands,  but  it  is  a  jurisdiction  to  prevent 
parties  instituting  proceedings  de  novo  to  recover  a 
demand  which  might  have  been  recovered  in  anotlMr 
suit,  and  to  prevent  expense.  The  course  ofJEprao- 
tice  has  not  been  to  plead,  but  to  move  in  the  caaaa 
to  have  the  proceraings  stayed  upon  such^tenna 
as  tbe  party  should  be  found  mtitied  to,  but  thera 
is  no  case  of  a  plea  that  there  are  other 
proceedin|[s  of  which  the  creditor  might  ba 
m  a  position  to  take  advantage.  If  the  party 
be  stayed  in  ordinary  cases,  he  is  entitied  to  his  casta  ; 
but  if,  alter  having  notice  of  the  existence  of  tha 
decree,  he  goes  on  to  prosecute  his  proceedings,  a 
qnestion  of  costs  will  then  arise.  It  is  by  no  meena 
of  coarse  that  he  should  get  costs,  but  I  do  not  say 
tiiat  he  shonld  be  made  to  pay  them.  There  ia  no 
auUiority  for  tiie  propositiou  tiut  a  plea  of  the 
pendency  of  a  former  suit  may  be  pJM^  nricr  tn 
that  of  iVeiM  v.  Wuton,  deadedby  Lord  Hardwidca  5 
that  case  is  recondleable  witii  pnnople  and  aatho- 
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tttf .    That  was  a  plaia  cue :  the  party  there,  hj  his 
•cti,  said,  "  I  will  prosecute  my  rights  by  proving  my 
debt  ander  the  decree;  I  will   contribute  to  the 
eipeDses;"  and  when  a  defendant  so  proceeds,  I  can 
BDilentaad  proceedings  by  him  of  such  a  nature  as 
to  eatitla  the  defendant  to  say,  "  As  you  hare  taken 
«dMr  proceedings,  you  cannot  now  institute  proceed- 
iaga  oe  novo ;     but  you  cannot  treat  a  party  who, 
dxragh  bound  by  the  suit,  remains  inactive,  and  j 
thongh  he  may  make  himself  active  as  a  person  pro-  j 
iMatmg  the  suit.    On  this  principle,  which  appears  , 
-to  me  to  be  that  t<)  be  given  to  thecaass,  I  cannot  see  ! 
Miy  reason  to  depart  from  the  ruling  of  the  Master  of  i 
the  RoUs.    I  will  refuse  this  motion. 

Motion  r^fuui  with  eotft. 


aoosa  or  XiOsbs. 

Bsported  by  W.  H.  Bxinm,  Esq.  BarrUtar.tt'Iiaw. 

/«/y  7  and  11. 
(Present :  The  Lobd  Chancellor,  Lord 
Brodohau,  and  otfier  Lords.) 
B.  W.  So  ADDING,  PlaintiflT  in  Error, 
L.  LoRANT,  Defendant  in  Error. 
Sating — Poor-rate— A^oumment  of  ret/ry — 
Replirin, 
Uita*  eompetent  to  tt$trymm  de  facto  to  join  tn 
making  a  rate  for  the  relirf  qf  the  poor  at  vet- 
trymen  de  jure. 
A  meeting  to  make  a  poor-rate  teat  adjourned,  but 
no  further  notice  of  the  adjourned  meeting,  or 
o/'  the  purpotet  thereof,  had  been  given  on  the 
doori  of  the  chwrchei  and  chapel*  of  a  parith,  at 
required  bg  a  local  Act  for  that  parith  : 
Jteta,  that  notice  of  the  original  meeting  having 
been  dutv  given,  and  the  purpote  for  which  it 
leat   to  be  held,  luch  notice  extended   to    all 
adjourned  mettingi,  tach   adjourned   meetingi 
being  held  for  the  purpote  of  completing  the  un- 
/Snitlked  butinett  qf  the  firtt  meeting,  and  conte- 
guentljf   a   poor-rate  made  at  tuch  adjourned 
meeting  mat  valid, 
J»  replevin,  the  dtfendant  avowed  tpeeially  under  a 
dittreu  for  poor-rate  attetied  on  plaintiff  in 
retpeet  qf  hit  dwelling-hotut,  and  at  a  collector 
qf  luehrate: 
HM,  that  the  factt  fiund  at  to  the  making  the 
above  rate  tuttaintdttu  avowry. 
This  was  a  writ  of  error  upon  a  judgment  of  the 
Comt  of  Ex.  Ch.  reversing  a  judgment  of  the  Court 
of  Q.  B.  upon  a  special  verdict  in  an  action  of  re- 
lilevin,  in  which  the  pluntiff  in  error  was  plaintiff, 
«nd  the  defendant  in  error  and  one  Joseph  Patrick 
^d>ee  deceased)  were  defendants. 

The  declaration  oomplained  that  the  defendants, 
oa  the  28th  of  Angiist,  1840,  seized  and  took  certain 
mods  and  chattels  of  the  plaintiff  then  being  in  his 
awdlioc-bouse  in  the  parish  of  St  Pancias. 

Tiie  defendant  Lorant  avownl  specially  nnder  a 
^iitnu  for  a  poor-rate  assessed  on  plaintiff  in  re- 
spect of  his  said  dwellins-hoose,  in  and  for  said 
parish,  and  as  a  collector  of  such  rate.  The  pluntiff 
pleaded  in  bsr  de  injurid.  The  juiy  found  a  special 
Tardict,  setting  forth  by  whom  and  nnder  what  cir- 
eomatatioes  tiM  rate  was  made  and  levied ;  and  the 
main  questions  for  decision  were, — whether  the  facts 
fimnd  disclosed  a  valid  rate, — and,  whether  these 
Acta  sustained  the  avowry. 

'  The  verdict  found  that  before  and  at  said  time 
wlien,  &c,  the  parish  of  St.  Pancras  was  governed 
by  the  local  Act,  59  Geo.  3,  c.  39,  intltuted  "An 
Act  for  establishing  a  select  Vestry  in  the  Parish  of 
St.  l^Dcras,  in  the  County  of  Middlesex,  and  for 
otiiar  Purposes  relating  thereto,"  in  conjunction 
with  the  Act  1  &  2  Wm.  4,  c.  60,  intituled  "  An  Act 
tat  tlie  better  regulation  of  Vestries  and  for  the  ap- 
pointment of  Auditors  of  Accounts  in  certain  Parishes 
of  EDglaod  and  Wales ;"  that  the  election  of  vestry- 
man (or  said  parish  took  place  annually,  one-third 
ot  the  vestrymen  going  out  by  rotation  each  year, 
and  vacanaes  from  death  or  other  causes  being 
filled  up  at  the  same  time;  that  the  number  of 
sated  hoosehoUers  in  said  parish  exceeded  10,000 ; 
tbat  on  the  sixth  day  of  May,  in  the  year  of  our 
fjord,  one  thousand  eight  hundred  and  thirty-nine, 
tlie  annual  meeting  of  the  parishioners  of  the  said 
pariah  for  the  election  of  vestrymen  and  auditors  of 
asooonnts  for  the  said  parish  took  place  at  the  vestry 
rooBU  in  Gordon-street,  within  the  said  parish,  pnr- 
•namt  to  previous  due  appointment  by  the  vestry  of 
the  aaid  parish,  and  that  notice  thereof  was  duly  given, 
■adi  notice  having  been  duly  signed  by  the  church- 
fsanleuB  of  the  said  parish.  And  the  jurors  afore- 
tfakl,  upon  their  oath  aforesaid,  farther  say,  that  there 
warn  SIX  vacancies  in  the  vestry,  hy  death  or  other 
eaases,  to  be  filled  up  at  such  election,  in  addition 
to  fottf  who  were  to  go  out  by  rotation.  And  that 
at  tlie  said  annual  electioo,  an  election  in  fact  of 
CoB^-siz  persons  took  place  to  supply  the  places  of 
tfae  fcrty  vaatrymen,  wlio  were  so  to  fo  out  by  rota- 
tfon  as  aforesaid,  and  to  fill  up  the  said  six  vacancies 
•o  to  be  filled  iip  as  aforesaid.  And  the  jurors  afore- 
'  1,  «a  tlieir  oath  aforesaid,  further  say,  that  the 
I  of  the  said  forty-six  persons  wen  and  are  as 
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follows  (setting  out  the  names).   That  the  said  forty- 
six  persons  were  not,  nor  wa|  any  of  them  duly 
elected  at  the  said  annual  election,  nor  was  there 
ever,  during  the  said  year  one  thousand  eight  hun- 
dred and  thirty-nine,  any  due  election  of  vestry- 
men of  the  said  parish,  to  supply  the  pUces  of  the 
said  forty  who  were  to  go  out  oy  rotation  at  the 
said  election  as  aforesaid,  or  any  of  them,  or  to  fill 
up  the  said  six  vacancies,  or  any  of  them ;  but  that  | 
the  said  forty-six  persons  so  elected  in  fact  as  afore-  j 
said,  continued  to  act  from  the  time  of  the  said  elec-  i 
tion  until  after  the  end  of  the  year  one  thousand  | 
eif ht  hundred  and  thirty-nine,  as  vestrymen  of  the  { 
said  parish.    That  all  the  said  persons  so  elected  in  , 
fact  as  aforesaid,  were  duly  qualified  to  fill  the  office  | 
of  vestrymen,  if  they  bad  been  duly  elected  as  such,  i 
That  nineteen  of  the  said  persons  so  elected  were  a 
portion  of  the  forty  who  were  to  go  out  by  rotation. ! 
That  on  the  twelfth  day  of  August,  in  the  year  of  i 
onr  Lord  one  thousand  eight  hundred  and  thirty- , 
nine,  a  meetio|  of  the  persons  acting  as  vestryman 
of  the  said  parish,  was  duly  convened  and  held  at  | 
the  veetry-rooms,  in  Gordon-street,  within  the  said  . 
parish,  in  the  manner  directed  for  vestry  meetings 
by  the  said  Act,  made  and  passed  in  the  said  fifty- 
ninth  year  of  the  reign  of  his  late  Majesty  George 
the  Third,  chapter  thirty-nine,  and  in  the  manner  . 
and  for  the  purpose  in  the  within  avowry  in  that  I 
behalf  mennoned,  and  that  notice  of  the  said  last  i 
mentioned  meeting,  and  of  the  purpose  thereof,  had  , 
been  reduced  into  writing  and  signed,  and  copies  i 
thereof  also  signed,  were  affixed  on  the  Sunday  pre-  , 
cedin^such  last-mentioned  meeting,  in  the  manner  \ 
mentioned  in  the  within  avowry,  and  that  all  those 
penons  who  were  members  of  the  vestry  of  the  said 
parish  at  the  time  of  the  said  election,  and  who  were 
not  to  go  out  by  rotation  at  the  said  election,  as  well 
as  the  said  forty-six  persons  so  elected  in  fact  as 
aforesaid,  were  summoned  pursuant  to  a  resolution 
passed  at  a  meeting  of  the  persons  acting  as  the 
vestry  of  the  said  parish,  held  on  the  third  dajr  of , 
August,  one  thousand  eight  hundred  and  thirty- 
nine,   which  said  meeting  was  the  next  previous 
meeting  to  the  said  meeting  of  the  said  twelfth  day  f 
of  August.    That  of  the  forty  vestrymen  who  were  i 
to  go  out  by  rotation  at  the  said  election,  those  who 
were  not  re-elected  in  fact  as  aforesaid  were  not 
summoned  to  the  said  meeting  of  the  twelfth  dajr  of 
August,  one  thousand  eight  hundred  and  thirty- mne, 
or  any  subsequent  meeting.    That  the  vicar  of  the 
said  parish  was  not  present  at  tlie  said  meeting  of  the 
twelfth  day  of  August,  and  that  the  said  Richard 
Horspool  Deing  present,  was,  before  proceeding  to 
business,  elected  chairman  for  the  occasion,  as  stated 
in  the  within  avowry.    That  the  following  is  the 
entry  of  the  proceedings  at  the  meeting  holden  on 
the  day  last  mentioned,  duly  entered  in  a  book  kept 
for  that    purpose,    in    pursuance  of  the  said  fint 
mentioned  Act  as  hereinafter  mentioned. 

"  Parish  of  Saint  Pancras,  in  the  county  of 
Middlesex.' 

"  Vertry  Minute  Book,  No.  13. 

"  At  a  general  meeting  of  the  vestrymen  of  the 
said  parish,  held  at  the  Vestry-rooms,  Gordon-street, 
on  Monday,  the  twelfth  day  of  August,  1839,  pur- 
suant to  adjoumment: 

"  Richard  Horspool,  esquire,  in  the  chair,  and 
thirty  other  vestrymen  present,  viz.  (setting  out  the 
nam^ : 

"  Toe  minutes  of  the  last  vestry  were  read  and 
confirmed. 

"  The  vestry  proceeded  to  the  order  of  the  day 
(pursuant  to  the  minutes  of  the  lost  vestry,  and  ta 
letters  of  summons  issued  for  the  purpose  by  the 
vestry  clerk)  to  make  a  general  rate  for  the  relief  of 
the  poor  of  this  parish.  The  notice  of  the  present 
meeting,  and  the  purpose  thereof  as  published  on  the 
churches  and  chapels  of  this  parish,  on  Sunday  last, 
pursuant  to  the  Act  for  regulating  vestry  notices, 
was  presented  and  read.  The  extract  from  the 
minutes  of  the  directors  of  the  poor  presented  with 
the  estimate  of  expenditure  at  the  last  vestry,  was 
referred  to  and  ordered  to  be  entered  on  the  minutes 
as  follows :" — (Here  follow  the  extract  and  estimate. 
There  then  follow  reports  from  committees  for 
assessments.) 

"  Resolved  unanimously, — That  a  general  rate  of 
one  shilling  in  the  pound  be  made  and  laid  on  the 
inhabitants  and  occupiers  of  houses,  lands,  tene- 
ments, and  hereditaments,  tithes  impropriate  and 
impropriation  of  tithes,  in  the  parish  of  Saint  Pan- 
ens,  in  the  county  of  Middlesex,  for  and  towuds 
the  relief  of  the  poor  of  the  said  parish,  and  other 
purposes  chargeable  thereon,  according  to  law ;  and 
the  said  rate  is  hereby  made  and  laid  accordingly, 
and  is  to  be  collected  forthwith." 

"Resolved, — That  the  vestrymen  be  summoned 
for  Wednesday,  the  fourth  day  of  September  next, 
to  elect  and  appoint  a  director  of  the  poor  in  the 
place  of  Mr.  W.  Michaux. 

"  Adjoomed  to  the  fourth  of  September  next 
"  R.  Horspool." 

That  the  said  persons  in  the  said  minataa  men- 
tioned as  behig  present  at  the  said  meetiac  of  the 
said  twelfth  day  of  August,  were  all  in  fact  present 


at  the  said  meeting,  and  the  said  Richard  Horspool, 
esquire,  and  the  said  Messieurs  Chapman,  Perrett, 
senior,  Clarke,  Ilarnden,  Braithwaite,  Amell, 
Adams,  Charnock,  Bretdngham,  Pickman,  C.  W. 
Davy,  Perrett,  junior.  Stock,  Prendergast.  Warren, 
Smitli,  Stockton,  Wilaoo,  Simpson,  MaAews, 
and  Castell,  in  the  said  minutes  mentioned,  were 
and  are  respectively  the  said  Richard  Horspool, 
John  Chapman,  John  Perrett,  Robert  BloomfieU 
Clarke,  James  Cooper  Hamden,  Thomas  Braith- 
waite, John  Arnell,  Thomas  Alexander  Adams, 
Richard  Charnock,  Richard  Preston  Brettingham, 
William  Pickman,  John  Davy,  John  Perrett,  the 
younger,  Robert  Stock,  Michael  Prende-gast, 
Thomas  Warren,  Thomas  Henrr  Smith,  Samuel 
Stockton,  William  Wilson,  William  Simpson, 
Thomas  Matthews,  and  Jehosophat  Castell,  in  the 
said  avowry  in  that  behalf  mentioned,  as  being  pre- 
sent at  the  said  meeting.  That  the  said  Messieurs 
Harrison,  Maddock,  M.D.,  Wright,  Farmer,  God- 
bold,  Wills,  Page,  Willis,  and  Young,  in  the  said 
minutes  mentioned,  were  and  are  respectively  the 
said  Daniel  Charles  R.  Harrison,  Alfi^  Beaumont 
Maddock,  Benjamin  J.  E.  Wright,  Robert  Farmer, 
Francis  Godbold,  James  Wills,  John  Page,  William 
Willis,  and  James  J.  Young,  hereinbefore  men- 
tioned. That  the  persons  present  at  the  said  meet- 
ing, of  the  twelfth  day  of  August,  comprise  with 
others  all  those  whose  names  are  set  forth  in  the 
within  avowry,  as  being  present  at  the  said  meetingv 
held  on  the  twelfth  day  of  August  That  of  the 
said  jpersons  so  present  at  the  said  meetiog,  of  the 
twelfth  day  of  August  as  aforesaid,  the  said  Richard 
Horspool,  John  Chapman,  John  Perrett,  Richard 
Freston  Brettingham,  John  Davy.  William  Wilsot^ 
William  Simpson,  and  Thomas  Matthews,  were  aU 
persons  who  were  so  elected  in  fact  as  aforesaid,  as 
vestrymen  at  the  said  election,  of  the  sixth  day  of 
May,  in  the  year  uf  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  having  been  vestrymea 
who  were  to  go  out  in  rotation  at  the  said  election. 
And  the  said  Daniel  Charles  R.  Harrison,  Alfred 
Beaumont  Maddock,  Banianun  J.  E.  Wright 
Robert  Fbrroer,  Francis  Godbold,  James  Will% 
John  Page,  Williaiu  Willis,  and  James  J.  Young, 
were  all  persons  who  were  so  elected  in  fact  aa 
aforesaid,  as  vestrymen  at  the  said  election,  of  the 
sixth  dav  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  for  the 
first  time.  And  the  said  Robert  Bloomfield  Clarke^ 
James  Cooper  Harnden,  Thomas  Braithwaite,  Jeba 
AmelU  Thomas  Alexander  Adams,  Richard  Char- 
nock, William  Pickman,  John  Perrett,  the  younger, 
Robert  Stock,  Michael  Prendergast,  Thomae 
Warren,  Thomas  Henry  Smith,  Samuel  Stocktoiw 
and  Jehosophat  Castell,  were  all  persons  who  had 
been  duly  chosen  and  returned  as  vestrymen  at  the 
elections,  holden  in  the  two  years  next  precedin( 
the  said  year  one  thousand  eight  hundred  and  thirty, 
nine.  That  a  special  general  meeting  of  the  per- 
sons acting  OS  vestrymen  of  the  said  parish,  was 
held  at  the  Vestry-rooms  aforesaid,  m  Gordon- 
street  aforesaid,  on  Wednesday,  the  twenty-eighth 
day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-nine.  That  the  vicar 
of  the  aaid  parish  was  not  present  at  the  said  last- 
mentioned  meeting,  and  that  the  said  Richard  Hort- 
CI  being  then  present,  was,  before  proceeding  to 
iness,  elected  chairman  for  the  occasion,  t^ 
stated  in  the  within  avowry.  That  the  following  w 
the  entry  of  that  meeting  made  in  the  book  duly 
kept  by  the  vestry  for  that  purpos^  and  which  is  at 
all  reasonable  times  open  to  the  inspection  of  the 
vestrymen  of  the  said  parish,  and  of  all  persona 
rated  or  assessed  to  the  relief  of  the  poor  of  the 
said  parish,  and  of  all  creditors  on  the  rates  of  the 
said  parish,  without  fee  or  reward,  as  stated  in  the 
within  avowry. 

"  Parish  of  Saint  Pancras,  in  the  county  of  Mid- 
dlesex. At  a  special  general  meeting  of  the 
vestrymen  of  the  said  parish,  held  at  the 
Vestry-rooms,  Gordon-street,  on  Wednesday, 
the  28th  day  of  August,  1839,  pursuant  td 
requisition. 

"PBBSBXT. 

"  Richrrd  Horspool,  esquue.  in  the  chair,  and 
twenty -three  other  vestrymen,  .vix. : —  [Setting 
out  the  names.] 

"  The  minutes  of  the  last  vestry  were  read  and 
confirmed.  The  requisition  by  nine  vestrymen  for 
convening  the  present  meeting,  was  presented  and 
read  as  f<Mlows : — 

" '  Saint  Pancns,  Middlcaex. 

"  'Mr.  John  McGahey,  Vestry  Clerk.  You  sie 
herebj  requested  to  convene  a  special  general  meet- 
ing of*^  the  vestrymen  of  this  parish,  putsnant  to  tte 
tenor  of  the  eighty-seventh  section  of  the  Act 
fifty-ninth  George  Third,  chapter  thirty-nine,  tat 
Wedneadsy,  the  twenty-eighth  day  of  AngiUt 
instant,  at  two  o'clock  in  the  afternoon,  at  die 
Veatry  Rooms,  1,  Gordon-street,  Gocdon-sqoaie. 
within  the  Mid  parish,  to' conrider  a  reconmenda- 
tioaaad  nlaa  nan  the  direoton  of  the  pear,  <tr 
making  additions  and  improvements  to  the  work- 
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home  of  thii  parbh,  with  s  view  of  kdoptiiig  the 
nine.    Attjrait  12th,  1839. 

" '  We  >ra,  £Sr,  jronr  obedient  aerrants,' 

(Sicned  hj  nine  vestrymen.) 
"The  Veitrr  praoesied  to  the  order  of  the  day, 
pnnnuitto  the  nid  reqniatioD,  and  to  letten  of 
sammom  daly  iMoed  for  the  pnrpoee  by  the  vestry 
cleric,  to  consider  •  recommendation  and  plan  for 
making  additions  and  improvements  to  the  work- 
house of  this  parish.  "  A^jonmed, 

"Jambs  Bkaidlet." 
That  the  sud  persons  in  the  sud  minntaa  men- 
tkmed,  ss  being  present  at  the  said  meeting,  of  the 
l^d  twenty<«i(nth  day  of  Angnst,  were  all  in  fact 
present  at  the  sud  meeting.    And  the  said  Richard 
Horspool,  esqnire,  and  the  said  Messieors.  Hoagh- 
ton,    &C.    &e.   (naming  them),  in  the  said  iut- 
mentioned  minntes  mentioned  were,  and  are  re. 
spectively,    the   said    Richard    Horspool,    Geoige 
Houghton,  &c.  &c.  in  the  said  avowry,  in  that  be- 
half mentioned,  as  being  present  at  the  said  last- 
mentioned    iDMting.     That   the   said    Messieors. 
Cooper,    Bra^,    Ao.    in   the   said   last-mentionrd 
minntes  mentioned  were,  and  are  respectively,  the 
said  Thomas  Henry  Cooper.  Ac.  hereinbefore  men- 
tioned.   That  of  the  said  persons  present  at  the 
said   last  mentioned   meeting,  and  of  tiiose  who 
ligned  the  said  requisition,  tM  said  Richard  Hors- 
pool, George  Honghton,   John   Perrett,    Richard 
Freston  Brettingham,  William  Simpson,  John  Davy, 
Thomas  Matthews,  and  Michael    Fidd,  were  all 
persons  who  were  so  elected  as  vestanrmen  in  bet  as 
■foresaid  at  the  said  election,  of  the  6th  da^  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  him- 
dred  and  thirty-nine,  having  been  vestrymen  then 
in  rotation  to  go  ont  from  the  vestry  of  the  said 
parish,  and  the  said  Thomas  Henry  Cooper,  William 
Thomas  Bray,  James  J.  Young,  Daniel  Charles  R. 
Harrison,  Benjamin  J.   E.  Wright,    and  Thomas 
Dixon,  were  all  persons  who  were  so  elected  in  fiu^ 
as  aforesaid,  as  vestr^en  at  the  said  election  of  die 
sixth  day  of  May,  m  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  for  tiie  first 
time ;  and  that  the  said  Miles  Hughes,  John  Dar- 
lington, John  Perrett,  the  yoan(|pr,  William  Kemp, 
Wuliam  Pickman,  Thomas  Brsithwaite,  John  HiU, 
George  Davey,  Thomas  Alexander  Adams,  Michael 
Frendergast,    Thomas     YoUand,    James     Braby, 
Robert    Bloomfield   Clarke,    John   O'Niell,    and 
Thomas  Cope,  were  all  persons  who  had  been  duly 
cJhoaen  and  returned  as  vestrymen  at  the  elections, 
holden  in  the  two  years  next'  preceding  the  said 
year  one  tfaooaand  eight  hiindred  and  thirty-nine. 
That  a  printed  notice  of  the  said  meeting  of  the 
twenty-eighth  day  of  August,  and  of  the  pnrpoae 
thereof,  with  the'  name  of  the  vestry  derk  of  the 
said  parish  subjoined  thereto,  was  left  for  each  of  the 
said  persons  acting  as  vestrymen  of  the  said  parish, 
at  his  then  place  of  abode,  fourteen  days  previous  to 
inch  last  mentioned  meeting,  in  the  manner  in  that 
behalf  mentioned  in  the  within  avowry,  including  the 
said  persons  so  elected  in  fisct  as  aforesaid,  at  the  said 
deetion,  holden  on  the  sixth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  bnt  not  those  who  were  to  go  ont  by 
rotation  from  the  said  vestry  at  that  time,  and  were 
not  re-elected.    And  that  the  said  meeting  of  the 
twenty-eighth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thn^-nine, 
was  the  next  subsequent  meeting  to  that  of  the 
twelth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  uirty-nine.    That  on 
the  fourth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hnndred  and  thirty-nine, 
a  general  meeting  of  the  persons  acting  as  vestry- 
men of  the  said  parish  was  duly  held  at  the  vertry- 
rooms,  in  Gordon-street  aforesaid,  pursuant  to  ad- 
journment, from  the  said  meeting  of  the  twelfth  day 
of  August.    That  the  vicar  of  the  said  parish  was 
not  present  at  the  said  meeting  of  the  foorth  day  of 
September,  and  that  the  said  James  Braidley  being 
then  present,  was,  before  proceeding  to  business, 
duly  elected  chairman  for  the  occasion.    That  tiie 
following  is  the  entry  of  the  said  meeting  of  the 
fourth  day  of  September,  in  the  said  book  of  the 
vestry,  duly  kept  for  that  parpose  as  aforesaid. 
{The  minntes  of  this  meeting  are  set  oat]    That 
the  said  persons  in  the  said  minntes  mentioned,  as 
being  present  at  the  said  meeting  of  the  said  fourth 
day  of  September,  were  all  in  fact  present  at  the 
laid  meeting.  And  the  said  James  Braidley,  esquire, 
and  the  md  Messieors  Adams,  Wright,  Kemble, 
Godbold,  Dixon,  Wickstewl,  Chuke,  Wilson,  Pick- 
man,  C.  W.,  Kemp,  Perrett,  senior,  T.  H.  Smith, 
Field,  and  Robinson,  in  the  said  last-mentioned 
minutes  mentioned,  were  and  are  respectively  the 
said  James   Braidley,  Thomas  Alexander  Adams, 
Benjamin  J.  E.  Wright,  John  M.  Kemble,  Francis 
GodboM,  Thomas  Dixon,  Benjamin  Wickstead,  Bo- 
bertBloomiletd  Clarfce,  William  Wilson.  William 
Pickman,  Wilham  Kemp,  John  Perrett,  Thomas 
Henry  Smitii,  Michael  Reld.  and  Wiaogle  Robin- 
•on,  hereinbefore  mentioned.  That  the  said  Messieurs 
Newberry,  G.  Williams,  Perry,  Nortii,  Beckett,  and 
Thompson,  hi  the  said  lart-menUoiMd  minntti  men- 


tioned, were  and  are  respectivdy,  John  Newberry, 
George  \rilliams,    Philip  Perry,  William   North, 
Thomas  Beckett,  andTbomasThoropson.  Thatofthe 
said  persons  so  named  in  the  said  minntes  of  the  said 
meeting  of  the  fourth  day  of  September,  the  said 
James  Braidley,  William  Wilson,   John   Perrett, 
Michael  Field,  and  Wrangle  Robinson,  were  all 
persons  who  were  so  elected  as  vestrymen  in  hot  as 
aforesaid  at  the  said  election  of  the  siud  sixth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-nine,  having  been  vestrymen  then  in 
rotation  to  go  out  from  the  vestry  of  the  said  parish. 
And  the  said  Benjamin  J.  E.  Wright,  John  M. 
Kemble,  Francis   Godbold,  Thomas   Dixon,   and 
Beiqamin  Wickstead,  were  all  persons  who  were  so 
I  elected  in  fact  as  aforesaid  as  vestrymen  at  the  said 
election  of  the  said  sixth  day  of  May,  in  the  year  of 
'  our  Lord  one  thousand  eight  nundred  and  thir^-nine 
for  the  first  time ;  and  the  said  John  Newberry,  Tho- 
mas Alexander  Adams,  Robert  Bloomfield  Clarke, 
William  Pickman,  William  Kemp,  Thomas  Henry 
Smith,  George  WiUiams,PhilipPerTy,WiIliamNorth, 
'  Thomas  Bedcett,  and  Thomas  Thompson,  were  all 
persons  who  had  been  duly  chosen  and  retnmed  as 
I  vestrymen  at  the  elections,  holden  in  the  two  years 
next  preceding  tlie  said  year  one  thousand  eight 
;  hundred  and  thirty-nine.    That  the  ninth  day  of 
I  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty -nine,  a  general  meeting  of 
I  the  persons  acting  as  vestrymen  of  the  said  parish, 
I  was  held  at    the   vestry-rooms,  in  Gordon-street 
aforesaid,  pursuant  to  the  said  adjournment  fi^>m  the 
fourth  day  of  September.    That  the  vicar  of  the  said 
parish  was  not  present  at  the  said  meeting  of  the 
ninth  day  of  September,  and  that  the  said  Richard 
Horspool  being  then  present,  vras,  before  proceeding 
to  business,  duy  elected  chairman  for  the  occasion, 
and  the  following  is  the  entry  of  the  said  meeting  of 
the  ninth  day  of  September,  in  the  said  book  of  the 
vestry,  dulykept  by  tiie  vestry  for  that  purpose  as 
aforesud.  rThe  minutes  of  this  meeting  are  set  out.] 
That  all    the   said    persons  in   the   said  minutes 
mentioned  ss  being  Viresent  at  the  said  meeting  of 
the  said  ninth  day  of  September,  were  iu  fact  present 
at  the  said  meeting.  And  the  taid  Richard  Horspool, 
esquire,  and  the  sud  Messieurs  Hamden,  Braitb- 
waite,  Davy,  Wright,   Maynard,  Clarke,  Perrett, 
senior,  Wills,  Amell,  Thompson,  Tupp,  Adams, 
Dixon,  Hill,  Pickman,  C.  W.,  and  Darlington,^n  the 
said  last-mentioned  minutes  mentioned,  were  and 
are  respectively  the  said  Riehard  Horspool  and  tlie 
said  James  Cooper  Hamden.  Thomas  Braithwaite, 
John  Davy,  Benjamin  J.  E.  Wright,  James  May- 
nard,   Robert  Bloomfield  Clarke,    John    Perrett, 
James  Wills,  John  Amell.  Thomas  Thompson,  John 
Tupp,  Thomas  Alexander  Adams,  Thomas  INxon, 
John  Hill.  William  Pidcman,  and  John  Darlington, 
hereinbefore  mentioned.    That  the  said  Messieurs 
Parker    and    Wood,    in   the   said   last-mentioned 
minntes  mentioned,  were  and  are  respectively  James 
Parker  and  William  Wood.  That  of  the  sud  persons 
so  present  stand  so  osmed  in  the  said  minutes  of  the 
said  meeting  of  the  said  ninth  day  of  September,  the 
said  Richard    Horspool,    John    Davy,    and   John 
Perrett  were  all  persons  who  were  so  elected  in  fact 
as  aforesaid  a*  vestrymen  at  the  said  election  of  the 
sud  sixth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight   hnndred  and   thirty-nine,    having 
been    vestrymen    then    in    rotation    to    go    out 
from   the   said   vestry   of  the   said    parish,    and 
the  said  Beqjamin  J.  E.  Wri(;ht,  James  Maynard, 
James  Wills,  and  Thomas  Dixon  were  all  persons 
who  were  so  elected  in  fact  as  aforesaid  as  vestrymen 
at  the  said  election  of  the  siud  sixth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hnn<u«d  and 
thirty-nine,  for  the  first  time,  and  the  said  James 
Cooper   Hamden,   Thomas    Braithwaite,     Robert 
Bloomfield   Clarke,   James    Parker,  John  Amell, 
Thomas  Thompson,  John  Tupp,  Thomas  Alexander 
Adams,  WilUam  Wood,  John  Hill,  William  Pick- 
man,  and  John  Darlington,  were  all  persons  who 
had  been  duly  chosen  and  returned  as  vestrymen  at 
the  elections  holden  in  the  two  years  next  preceding 
the  saidyear  one  thousand  eight  hundred  and  thirty- 
nine.    That  after  the  said  resolution,  pused  at  me 
said  meeting  of  the  twelAh  day  of  August,  iu  the 
year  of  our  Lord  one  thousand  eight  hnndred  and 
thirty-nine,  the  vestry  derk  of  the  said  parish,  with 
all  reasonable  despatch,  proceeded  to  make  up  four 
books,  which  said  books,  when  completed,  contained, 
in  addition  to  every  other  particular  which  the  form 
of  making  ont  the  rate  mentioned  in  the  sud  reso- 
lution required  to  be  set  forth,  the  names  of  the 
several  occupiers  of  all  the  rateable  property  within 
the  said  parish,  also  the  names  of  the  owners  of 
such  property,  and  the  description  of  tiie  property 
rated,  and   tne  name  and  situation  of  such  pro- 
perty,  and  also  the    gross   estimated  rental   and 
rateable   value   thereof,    and   the   amount    of  an 
assessment  of  one   shilling   in   the   pound   upon 
such    rateable    value,   besides    every  other   par- 
ticular set   forth  at   the    head  of  tiie  respective 
eolumns  in  the  form  given  in  the  schedule  annexed 
to  a  certain  Act  of  Parliament,  made  and  passed  in 
tha  savMtth  yew  of  the  reign  of  hi*  late  Majesty 


Kfaii  William  die  Foorth,  intitoled  "An  Act  to 
regulato  Pkrodiial  Assessments/*  so  &r  as  tk» 
same  could  he  ascertained.  That  the  said  foor 
books  were  not  eompletad  by  the  sud  ninth  day  et 
Septemhtr,  in  the  year  of  our  Lord  one  thooaand 
eight  hundred  and  thirty-nine.  And  tiiat  in  nwlriin 
up  the  said  books  as  above  mentioned,  the  reso- 
lutions and  acts  of  the  said  meetings  of  the  tomOt 
day  of  September  and  of  the  ninth  day  of  Sep- 
tember respectively,  were  acted  upon  by  the  vestry 
derk  in  this  remect,  that  is  to  say,  that  those  ownos 
of  property  within  tiie  sidd  parish,  with  whom  com- 
positions were  entered  into  at  the  said  last  mea- 
tioned  meetings  respectivdy,  were  asseiswd  ia 
respect  of  the  property  to  whidi  such  compueitiona 
rdated  upon  the  amount  of  sudi  oompositioas  re- 
spedively.  -  That  eadi  of  the  said  four  booica  re- 
lated to  and  contained  prindpally.  but  not  ez- 
dustvely,  as  hereinsfter  stated,  the  particiUars  at 
the  property,  situate  in  one  of  four  several  divosoBS 
or  districts  of  the  said  parish,  called  respectivdy  the 
north,  south,  east,  and  west  divisicas  or  districts, 
for  each  of  which  said  districts  a  separate  ooOector 
of  rates  was  specially  appointed  to  collect,  and  fid 
collect  the  rates  of  sudi  district  only,  for  wiacb 
such  collector  was  so  appointed,  snhject  to  fbm 
qualification  hereinafter  steted,  hot  no  one  of  the 
said  books  contuned  the  psrticnUrs  of  all  the  rate- 
able property  situate  within  the  said  pariA.  ThaS 
in  some  insUnces  tiie  particulars  of  property  bdong- 
ing  to  gas  companies,  railway  companies,  and  water 
companies  respectively,  psrtiy  situate  in  each  of  the 
said  four  divisions  or  dislricte  of  the  said  parish. 
were  entered  and  contained  in  one  only  of  the  saad 
four  books,  and  in  those  instances  the  rates  at  the 
property  so  partiy  situate  in  eadi  of  the  said  tovr 
divisions  or  districts,  were  collected  by  one  only  of 
the  said  collectors.  That  the  sud  propoty-, 
of  which  the  said  plainttfT  was  occupier,  ae 
stated  in  the  within  avowry,  was  in  the  dividaQ  or 
district  of  the  parish  called  the  south  division  or  dm- 
trict.  That,  except  as  berdn  described,  the  aaid 
fbur  books  did  not  contain  any  reference  one  to 
another,  and  that  each  of  the  sud  books  contaiised 
the  following  entry  at  the  commencement  thereof:— 
"  Saint  Pancras,  Middlesex.  An  ssaessment  for  tta 
relief  of  the  poor  of  the  parish  of  Saint  Pancras,  ia 
the  county  of  Middlesex,  and  for  other  piirpoeae 
chargeable  thereon,  according  to  law,  made  this 
twelfth  day  of  August,  one  thousand  e^t  hundred 
and  thirty-nine,  after  the  rate  of  one  shilling  in  the 

?ynafi,  by  the  vestrymen  of  the  parish  M  Saint 
ancnje,  in  the  county  of  Middlesa,  acting  mWler 
and  by  rirtae  of  the  provisions  of  a  ststnte  made  in 
the  fifty-ninth  year  of  the  reign  of  King  Geosn  tlte 
Third,  intitoled  '  An  Act  for  estabfishmg  a  Sdeet 
Testry,  in  the  Parish  of  Sunt  Pancns,  in  tbe 
Coun^  of  Middlesex,  and  for  other  Purposes  rdatan^ 
thereto,'  which  said  rate  and  assessment  was  n 
and  assessed  at  a  meeting  of  the  said  vestzya 
when  seven  or  more,  and  not  len  than  nine  of  I' 
were  present  at  Saint  Pancras  Vestry-rooms,  sit 
in  Gordon-street,  Gordon- square,  and  being  wsOia 
the  said  parish,  of  which  meeting  notice  wtt 
according  to  law,  and  which  said  rate  of  one  i 
in  the  pound  is  to  be  collected  fotthwith.** 
there  was  no  other  heading  or  entry  at  the  i 
mencement,  or  in  any  other  part  of  any  of  the  i 
books,  except  the  dedaration  hereinafter  i 
That  the  said  book  so  refarfing  to  and 
prindpally,  bnt  not  exdusively,  the  particalsss 
tiie  property  situate  in  the  add  south  divHsoa  o(  &e 


said  parish  as  aforesud.  contained  amongst 
particulars,  the  name  of  the  said  phintilT  as  the 
owner  and  occupier  of  the  house  No.  2,  Gordoe* 
street,  in  the  said  parish,  and  of  the  house  No.  4.  m 
the  same  street  in  the  sdd  parish,  and  described  the 
rateable  vdue  of  the  sdd  boose.  No.  2.  in  Gordoo- 


street  afomdd,  as  one  hundred  and  twenty  p 
and  tha  amount  of  a  rate  at  one  shilling  in  me  pooo^ 
thereon,  as  six  pounds,  and  the  rateable  vafaae  of  the 
house.  No.  4,  Gordon-street,  ssone  hundred  po«itda, 
and  the  amount  of  a  rate  at  one  shilling  in  die  pova^ 
as  five  pounds,  and  which  said  particnlars  so  &r  ae 
they  relate  to  the  said  pUintilT,  and  the  said  hoas^ 
in  theaaid  avowry  meatiooed,  wne  and  are  in  tte 
following  form.  [The  form  is  then  gisiu.] 
That  each  of  the  ssld  four  books  contuncd  eertaia 
numbers,  which  numbers  were  placed  opposite  to 
the  sdd  particnlars  of  the  sdd  property  ao  de- 
scribed  ss  'rated  in  the  said  books  respectivriw 
as  aforesud,  and  that  the  sdd  book  relating  to,  and 
contdning  principdiy  but  not  exdunvely,  the  par- 
ticulars of  the  property  dtaste  in  the  said  East  drrf- 
non  or  district  was  marked  outside  as  foSovra^ 
namdy,  "East"  "Poor  Rate."  "Aogost  ]Sth, 
1839,"  and  contdned  the  numbers  from  I  to  S107. 
both  indunve ;  and  that  the  said  book  relating  to,. 
and  contdning  prindpally  but  not  exdndvdr  ttse 

Sarticolars  of  the  property  situate  hi  the  said  8oad> 
ividon  or  district,  was  msrked  outdde  as  foliowa. 
namely.  "South"  "Poor  Rate,"  "August  12U». 
1839  "and  contdned  the  numbers  from  3I06to  687S» 
both  includve;  and  tiiat  the  sdd  book  rela^  to, 
and  containing  prindpally  bat  not  txtivmtty  t^» 
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nittculsn  of  the  property  situate  in  the  said  West 
mnsion  or  district,  was  marked  outside  as  foHows, 
nanelv,   "West"  "Poor  Rate,"   "August  12th, 
1839,'    and  contained  the  numbers  from  6876  to 
10,103,  both  inclusive ;  and  that  the  said  book  relating 
tb,  and  containing  principally  but  not  exclusively  the 
particulars  of  the  property  situate  in  the  s^d  North 
division  or  district,  was  marked  outside  as  follows, 
namely,   "North"  "Poor  Sate,"   "August  I2th, 
18S9,     and  contained  the  numbers  from  10,104  to 
13,555,  both  inclusive.    And  that  the  number  placed 
opposite  to  the  said  particulars  relating  to  the  said 
house.  No.  2,  Gordon-street,  was  the  number  4630, 
and  the  number  placed  opposite  to  the  said  particulars 
relating  to  the  said  bouse,  No.  4,  Gordon-street,  was 
die  number  4632,  and  that  the  first  page  of  each  of  the 
aud  four  books  was  msrked  with  thejpi}mberl ,  and  the 
second  pace  of  each  of  the  said  books  irith  the  Dum- 
ber 2,  and  so  on  throughout  all  the  pages  of  the  said 
books  respectively :  that  the  assessments  described 
in  the  said  four   books   as   aforesaid  were  eooal 
assessments,  and  were  made  at  the  rate  of  one  snil- 
linz  in  the  pound  upon  all  the  property  vrithin  the 
said  parish,  which  at  the  time  of  making  it  was 
Gable  to  be  rated  or  assessed  to  the  relief  of  the 
poor  within  the  said  parish,  and  were  made  npoa  an 
Mtimste  of  the  net  annual  value  of  the  several  here- 
ditaments rated  thereunto,  that  is  to  say,  at  the  rent 
at  which  the  same  might  reasonably  be  expected  to 
let  from  year  to  ^ear,  free  of  all  usual  tenants'  rates 
and  taxes,  and  tithe  commutation  rent  charge,  and 
dadacting  therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses 
necessary  to  maintain  them  in  a  state  to  command 
such  rent.  That  on  the  fourteenth  day  of  September, 
in  the  year  of  our  Lord  one  thoosana  eight  hundred 
«nd  tiurty-nine,  a  general  meeting  of  the  persons 
acting  as  vestrymen  of  the  said    parish,  was  duly 
holden  at  the  said  vestry-rooms  in  Gordon-street 
aforesaid,  pursuant  to  the  said  adjournment  from  the 
4aid  ninth  day  of  September.    Tliat  the  vicar  of  the 
said  parish  was  not  present  at  the  swd  meeting  of 
the  said  fourteenth   day   of  September,  and  that 
William  Fickmao,  one  of  the  churchwardens  of  the 
aaid  pariah,  being  then  present,  was,  before  proceed- 
ing to  business,  duly  elected  chairman  for  the  occa- 
sion, as  stated  in   the   within  avowry.    That  the 
'following  is  the  entry  of  the  said  meeting  of  the 
fourteenth  day  of  September,  made  in  the  said  book 
duly  kept  by  the  said  vestry  for  that  purpose  as 
•foresaid.     [The  minutes  of  this  meeting  arathen 
tjven.]    The  said  rate  books  were  thereupon  signed 
oy  ten  vestrymen.  Resolved— "That  the  vestiy  clerk 
make  application  for  the  allowance  and  confirmation 
of  the  said  rate  by  two  justices  of  the   county  of 
Middlesex,  and  thereupon  cause  due  notice  of  sudi 
mUowance  to  be  given  pursuant  to  the  Act  for  recu- 
lating  vestrjT  notices."    "Adjourned,  R.  Horspool" 
That  the  said  persons  in  the  said  minutes  mentioned 
•aa  being  present  at  the  said  meeting  of  the  said 
foorteenth  day  of  September,  were  all  in  fact  present 
at  the  said  meeting.    And  the  said  William  Pickman, 
esquire,  and  the  said  Messieurs  Hamdcn,  Braidley, 
Anell,  Perrett,  senior,  Horspool,  Tupp,  Matthews, 
Stodc  Hughes,  and  J.  Johnson  in  the  said  last  men- 
•tioned  minutes  mentioned,  were  and  are  respectively 
the  said  William  Pickman,  the  said  James  Coopsr 
Hamden,  James  Braidley,  John  Amell,  John  Per- 
rett, Richard  Horspool,  John  Tupp,  Thomas  Mat- 
thews, Robert  Stock,  Miles  Hughes,  and  Joseph 
■Johnson,  in  the  said  avowry  in  that  behalf  men- 
tioned as  being  present  at  the  said  last-mentioned 
meeting.    That  the  said  Messieurs  Dixon,  Wright, 
■Cooper,  and  Maddock,  in  the  said  last-mentioned 
minutes   mentioned,    were    and   are   respectively, 
the  said  Thomas  Dixon,  Benjamin  J.  E.  Wright, 
Thomas    Henry   Cooper,    and   Alfred   Beaumont 
3faddock,     herranbefore     mentioned.      That     of 
•the     said    persons    so   named   in    the    sud  mi 
notes,  and    so    present   at   the   s«d   meeting  of 
the  said  fourteenth  day  of  Sratember,  the   said 
James  Braidley,  John  Perrett.  Richard  Horspool, 
iniomas  Matthews,  and  Joseph  Johnson  were  all 
persons  who  were  so  elected  in  fact  as  aforesaid  as 
-veatnmen  at  the  said  election  of  the  said  sixth  day 
-of  May,  in  the  year  of  our  Lord  one  thousand  eight 
Inindred  and  thirty-nine,  having   been  vestrjrmen 
^3tea  in  rotation  to  go  out  from  the  vestry  of  the 
■aid  parish :  and  the  said  Thomas  Dixon,  tieojamin 
J.  E.  Wright,  Thomas  Henrv  Cooper,  and  Alfred 
Beaumont  Maddock  were  all  persons  who  were  so 
deeted  in  fact  as  aforesaid  as  vestrymen  at  the  said 
•lection  of  the  said  sixth  day  of  May,  in  the  year  of 
owlionl  one  thousand  eight  nnndred  and  thirty-nine, 
fbr  the  first  time;  and  the  said  William  Pickman, 
James  Cooper  Hamden,  John  Araell,  John  Tupp, 
Robert  Stock,  and  Miles  Hughes  were  all  persons 
who  had  been  duly  chosen  and  returned  asvestrymen 
at  the  elections  holden  in  the  two  years  next  pre- 
oadiDg^  the  said  year,  one  thousand  eight  hunared 
mai  tmrty-nine.    And  the  jurors  aforesaid  on  their 
oath  aforesaid  farther  say,  that  a  declaration,   of 
sriiich  the  following  is  a  copy,  was  then  written  in 
each  of  the  said  hooks,  at  the  end  of  the  particulars 
theieio  contained  as  aforesud  (that  is  to  say),  "We, 


William  Pickman,  Richard  Horspool,  James  Cooper 
Hamden,  John  Perrelt,  Thomas  Braithwaite,  Ben- 
jamin J.  E.  Wright,  Robert  Stock,  Alfred  Beau- 
mont Maddock,   Robert  Bloomfield  Clarke,  do  de- 
clare the  several  particulars  spediied  in  the  respec- 
tive columns  of  the  above  rate  to  be  true  and  cor- 
rect, so  far  as  we  have  been  able  to  ascertain  them, 
to  which  end  we  have  used  our  best  endeavours." 
And  that  immediately  under  the  said  declaration, 
the  said  William  Pickman,  Richard  Horspool,  James 
Cooper  Hamden,  John  Perrett,  Thomas  Braith- 
waite, Benjamin  J.  E.  Wright,  Robert  Stock.  John 
Aroell,  Alfred  Beaumont  Maddock,  Robert  Bloom- 
field  Clarke  signed  their  names  in  the  manner  fol- 
lowing, that  is  to  say, — [then  follow  the  names]. 
And  that,  save  as  aforesaid,  there  never  was  any 
declaration  or  signature  in  the  said  last-mentioned 
books,  or  any  of  them,  or  relating  thereto,  except 
the  signature  of  the  justices  hereinafter  mentioned. 
That  of  the  said  persons  who  so  signed  their  names 
as  aforesiud  the  said  Richard  Horspool  and  John 
Perrett,  were  both  persons  who  were  so  elected  in 
foct  as  aforesaid  as  vesfrymen  at  the  said  election  of 
the  said  sixth  of  May,  in  the  year  of  our  Lord  one 
thousand  eiicht  hundred  and  tturty-nine,  having  been 
vestrymen  then  in  rotation  to  go  out  from  the  vestry 
of  the  said  parish ;  and  the  said  Bei^amin  J-  E. 
Wright  and  Alfred  Beaumont  Maddock  were  both 
persons  who  were  so  elected  in  fact  as  aforesaid  as 
vestrvmen  at  the  said  election  of  the  said  sixth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  for  the  first  time ;  and  the 
said  William    Pickman,  James  Cooper  Hamden, 
Thomas  Braithwaite,  Robert  Stock,  John  Amell, 
and  Robert  Bloomfield  Clarke,  were  all  persons  who 
had  been  duly  chosen  and  returned  as  vestrymen  at 
the  elections  holden  in  the  two  years  next  preceding 
the  said  year  one   thousand    eight    hundred  and 
thirty-nine.    That  in  each  of  the  said  books  a  con- 
firmation and  allowance,  of  which  the  following  is  a 
copy,  was  made  and  entered  by  two  justices  of  the 
peace  for  tlie  county  of  Middlesex,  on  the  s^d  foxir- 
teenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine : — "Middle- 
sex, to  vrit. — We,  two  of  her  Mqesty's  justices  of  the 
peace  acting  in  and  for  the  said  county  of  Middlesex, 
do  consent  unto,  allow,  and  confirm  this  assess- 
ment.   As  witness  our  hands,  this  fourteenth  day 
of  September,    one   thousand   eight  hundred  and 
thirty-niue.— Arthur  Smith,   Robert  McWilliam." 
And  that  notices  of  the  above-mentioned  confir- 
mation and  allowance  were  duly  signed  and  affixed 
as  mentioned  in  thk  within  avowry.    That  all  the 
said  persons  who  so  acted  as  vestrymen  as  aforesaid 
were  resident  householders  of  the  said  parish,  and 
duly  qualified  to  act  as  vestrymen  of  the  said  parish, 
if  duly  elected.    That  the  said  Thomas  Braithwaite 
and  the  said  Robert  Bloomfield  Clarke  were  not 
named  in  any  minute  or  minutes  of  the  said  meeting 
of  the  said  fourteenth  day  of  September,  but  were 
really  present  at  it,  and  were  by  mistake  omitted 
from  the  said  minutes  of  the  said  meeting  which 
were  entered  into  the  vestry  books  of  tne  said 
parish ;  and  that  their  above-mentioned  signatures 
were  written  at  thesaid  meeting  of  the  said  fourteenth 
day  of  September,  and  the  said  Robert  Bloomfield 
Clarke  and  the  saidThomas Braithwaite  were  and  are 
respectively  the  said  Robert  Bloomfield  CUrke  and 
the  said  lliomas  Braithwaite  in  the  said  avowry  in 
that  behalf  mentioned,  and  that  the  said  Robert 
Bloomfield  Clarke  and  the  said  Thomas  Braithwaite 
were  both  persons  who  had  been  duly  chosen  and 
returned  as  vestrymen  at  the  elections  holden  in  the 
two  years  next  preceding  the  said  year  one  thousand 
eight  hundred  and  thirty-nine.  That  subject  to  the  said 
last-mentioned  mistake,  and  to  the  question  whether 
the  aforesaid  signing  was  a  sufficient  signature  of  the 
rate  books,  ana  whether  the  facts  disclosed  consti- 
tute a  sufficient  making  of  a  rate,  the  entries  in  the 
said  vestry  book  of  the  proceedings  at  the  several 
vestry  meetings  state  correctly  what  took  place  and 
an  that  took  place  at  the  said  several  meetings,  and 
the  acts  therein  stated  to  have  been  done  were  done 
as  therein  stated,  and  that  except  so  far  as  the  facts 
stated  constitute  a  rate  no  rate  was  made.    That 
with  respect  to  all  the  meetings  of  the  vestry,  and  of 
the  parishionerafortbesaidelection  of  the  sixth  daj  of 
May,  in  tt>e  year  of  our  Lord  one  thousand  eight 
hosdred  and  thirty-nine,  all  the  notices  and  sum- 
monses required  by  law  were  duly  given,  save  and 
except  that  those  members  of  the  vestry  of  the  said 
parish  who  were  to  go  out  by  rotation  at  the  said 
election  of  the  sixth  day  of  May,  in  the  vear  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine, 
and  who  were  not  re-elected,  were  not  summoned  to 
any  meeting  subsequent  to  the  said  sixth  da^  of 
May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine ;  and  also,  save  and  except 
that  there  was  no  notice  on  or  near  to  the  doors  of 
the  churches  or  chapels  within  the  said  parish,  or 
any  of  them,  that  the  purpose  of  any  vestry  meeting 
except  that  of  the  said  twelfth  day  of  August  was 
for  making  a  rate.    That  the  said  several  meetings 
hereinbefore  mentioned  were  all  held  in  the  manner 
directed  for  the  holding  of  vestry  meetings  by  the 


said  Act  of  the  fifty-nintii  year  of  the  reign 
of  King  George  the  Third.  That  the  minutes 
of  the  said  meeting  of  the  said  fourteenth  day  of 
September,  were  read,  signed,  and  confirmed,  at  the 
next  succeeding  meeting  of  the  persons  acting  as 
vestrymen  of  the  said  parish,  which  was  duly  holden 
on  the  twenty-first  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hunted  and  thirty* 
nine.  That  the  said  defendant,  Louis  Lorant,  before 
and  at  the  time  of  the  seizing  of  the  said  goods  and 
chattels,  and  the  levying  of  the  said  distress  as 
hereinafter  mentioned,  was  one  of  the  collectots  of 
the  poor-rates  of  the  said  parish  of  Saint  Paoeras, 
duly  nominated,  constituted,  and  appointed,  in  that 
behalf  by  the  vestrymen  of  the  said  parish,  under 
and  by  virtue  of  the  powers  and  provisions  in  that 
behalf,  contained  in  tne  said  Act  of  the  fifty-ninth 

?ear  of  the  reign  of  his  said  late  Majesty  George  the 
'bird;  and  the  said  defendant,    Joseph  Purick, 
deceased,  was  also  befon  and  at  the  time  of  the 
seizing  of  the  said  goods  and  chattels,  and  levying  of 
the  distress  hereinafter  mentioned,  a  headboroui^h 
and  one  of  her  Majesty's  peace  officers  for  the  said 
parish  of  Saint  Pancras,  duly  chosen,  returned,  and 
swom  in  that  behalf,  aooording  to  law,  and   the 
powers  and  provisions  of  the  nid  Act  of  the  fifl^- 
ninth  year  of  the  reign  of  his  said  late  Majesty 
George  the  Third.    That  the  plaintiff  was  on  the  said 
sixth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  tinity-nine,  and  from 
thence  continually  until  and  at  the  time  of  making 
the  distress  herranafter  mentioned,  the  occupier  of 
two  dwelling-houses,  situate  and  being  numoers  2 
and  4,  in  Gordon-street,   Gordon-square,  in  the  said 
parish,  of  the  net  annual  value  of  one  hundred  and 
twenty  poonda  and   one  hundred  pounds  respect- 
ively, and  liable  to  be  rated  in  respect  thereof  to 
the  relief  of  the  poor  of  the  said   parish,    as   ia 
the  within  avowry  mentioned,  and  the  goods  and 
chattels  in  the  decisiation  mentioned,  at  the  time  of 
the  taking  and  detaining  them  as  theieiii  mentioDed, 
were  in  the  said  dwelling-bonse  of  the  plaintiff,  being 
No.  2,  Gordon-street,  within  the  said  pariah.    That 
the  several  amounts  of  six  pounds  and  five  pounds 
mentioned  in  the  within  avowry  were  demanded  of 
the  plauitiff,  at  the  times  and  in  the  manner  in  the 
said  avowry  mentioned,  and  payment  thereof  was 
refused  by  the  plaintiff.    That  complaint  was  made 
upon  oath  by  the  said  defendant,  Lonis  Lorant,  be- 
fore Robert  M'William,  esquire,'  one  of  herMiyesty^s 
justices  of  the  peace,  actin|  in  and  for  this  said 
county  of  Middteex,  at  the  time  and  in  the  manner 
in  the  within  avowry  mentioned,  and  a  summons 
was  thereupon    granted  on  the  twenty-fifth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty,  as  in  the  said  avowry  mentioned, 
and  such  summons  was  duly  served,  as  in  the  said 
avowry  also  mentioned.    That  the  plaintiff  made  de* 
fault,  as  in  the  said  avonTy  also  mentioned,  and  the 
defendant,  Louis  Lorant,  appeared  before  the  said 
last-mentioned  justice,  and  deposed  upon  oath  be- 
fore the  said  justice  to  the  leaving  of  the  said  sum- 
mons at  the  said  j^ace  (being  the  nsoal  place  of 
abode  of  the  plaintiff)  mentioneo  ia  the  said  avowry, 
and  thereupon  the  warrant  mentioned  in  the  said 
avowry    was  issued    by   the    said    last-mentioned 
justice,  under  his  hand   and    seal,   and   delivered 
to  the  said  defendant,  Louis  Lorant,  as  and  being 
one  of  the  collectora  of  the  said  poor-rates,  as  in  the 
said  avowry  mentioned.    That  the  plaintiff  was  one 
of  the  persons  mentioned  in  and  under  the  said  war- 
rant, and  the  sum  of  eleven  pounds  was  thereunder 
set  down  against  the  name  of  the  plaintiff,  as  in  the 
said  avowry  mentioned.    That  the  goods  and  chat- 
tels in  the  declaration  mentioned,  were  seized  and 
taken  as  therein  mentioned,  by  tbe  said  defendant 
Louis  Lorant,  as  and  being  one  of  the  ooUecton  of 
the  poor-rates  of  the  said  parish  as  aforesaid,  and  by 
tbe  said  defendant  Joseph    Pttiick,  deceased,  as 
such  heodborough  of  the  said  parish  as  aforesaid,  for 
the  purpose  and  in  the  manner  in  tbe  said  avowry 
also  mentioned. 

The  judgment  of  the  Court  of  Q.  B.  was  in  fovoar 
of  the  plaintiff  in  the  action. 

Upon  that  judgment  the  surviving  defeodaot  in 
the  MOD,  Louis  Lorant,  brought  a  writ  of  error  in 
the  Ex.  Cb.  and,  after  argument,  the  judgment  of 
tbe  Court  of  Q.  B.  was  reversed  by  the  unanimous 
judgment  of  the  Court  of  Ex.  Ch. 

The  plaintiff  in  the  action  then  brought  tUa  writ 
of  error  belbre  the  House  of  Lords. 

PMCOctand  the  Hon.  O.  Dtmman,  for  plaintiff  in 
error,  contended  that,  from  the  circnmstances  found 
by  the  special  verdict,  the  rate  was  not  a  valid  rate. 
That  it  was  not  competent  in  tiie  meeting  of  the 
14th  September,  1849,  to  make  any  rate,  no  proper 
notice  having  been  given,  and  that  the  facts  found 
did  not  sustain  the  avowry.  They  cited,  amongst 
other  cases,  Reg.  v.  BtUkam,  11  Q.B.  Rep.  379; 
Penny  t.  Sladt,  5  N.  Rep.  16;  Tumtrt.  Blam, 

Hy.  Black.  560;  WMrfieUj. .2Salk.606; 

St.  Lake's  Regulating  Act,  50  Geo.  3,  e.  149;  Beg. 
V.  Ratiuden.  3  Ad.  h  E.  456;  6  Ad.  &  E.  784; 
WiUii  V.  Murray,  19  L.  J.  Ex.  209. 
Prendtrfott  and  JfttMam,  in  support  of  tha 


Digitized  by 


GooQle 


228 


THE  LAW  TIMES. 


LVoL  17. — ^No.  434. 


HOUSE   OF   LORDS. 


LORD   CHANCELLOR'S   COURT. 


LORD   CHANCELLOR'S   COURT. 


rate,  relied,  amongst  other  cues,  on  Reg.  T.  Cle- 
ment. 12  Ad.  &  E.  177. 

Ptaeoek,  in  reply,  mentioned  Bex  v.  Church- 
vardetu  ^f  WeoUy,  2  Str.  1259 ;  Bts  t.  Vnier- 
taken.  Ice.  2  Bar.  &  Cr.  714;  Draper  v.  Garrett, 
2  B.  «LCr.  2. 

The  Lord  Cbanckixob,  after  stating  the  nature 
of  the  action,  and  the  questions  raised  in  it,  put 
three  qnestions  to  the  judges.  If  an  authority  is 
pren  by  a  statute  to  the  minority  of  a  vestsry,  there 
being  moie  than  seven  TestiTmen  present  to  make  a 
nte,  would  such  rate  be  unobjectionable  in  respect 
of  its  validity  if  the  seven  persons,  or  any  of  them, 
were  seven ' vestrymen  de/ae/o,  but  not  de  jure? 
Secondly— By  the  statute  of  Geo.  3,  aothori^  was 
given  to  a  vestry  to  make  a  rate  for  the  relief  of  the 
poor ;  notice  of  the  meeting  to  be  held  for  that  pur- 

a  was  to  be  given  on  the  preceding  Sunday ;  and 
lie  same  statute  it  was  enacted  that  notice  should 
be  given  to  each  vestryman.  At  a  vestry  held  on  the 
12ta  of  Aoguat,  it  was  resolved  that  a  rate  should  be 
made,  but  as  all  the  forms  of  the  rate  could  not  then 
be  completed,  adjonmments  were  made  to  several 
different  days,  the  hut  being  the  Uth  of  September, 
when  the  details  of  the  rate  were  completed.   There 


judgment  of  the  House  should  now  be  pranoonced 
in  nvour  of  the  defendant  in  error. 
Lord  Brougham  concurred. 

Jttdgmentfor  the  dtfendant  m  error. 


xrf>BJ>  CHAjrcazxoit's  covbt. 

Baported  by  Biohabd  Oarnims  WxLVoaD,  Bsq.  of  th* 
Inner  Temple,  BmrTuier-at.Law. 

July  23  and  Dec.  2,  18S0. 
Warwick  r.  HoorER. 
lAcence  to  use  patent— Covenant  to  pay  a  minitmim 
ium  at  royaltp— Power  to  reeote  licence — Fbr- 
jfeiture — Waiver — Legal  right — Jt^unction. 
Palenteet  having  by  deed  granted  a  licence  to  the 
defendant  to  ute  their  patent,  paying  certain 
royaltiei  to  be  made  to  2,000/.  yearly,  and  re- 
served the  power  qf  putting  an  end  to  the  licence 
if  that  turn  wot  not  paid;  that  rent  uiai  not 
paid,  and  the  plaintiffi  received  for  eeveral  yean 
tmaller  yearly  turn.    Plaintyfi  having  cfler- 


a  _       _ 

_s  ».        _«  teardt  given  notice  to  revoke  the  licence.  It  wai 

waMtice  of  (Jto  pui^"rf°the'^^ni  oTtoe    ^^i'i',_'^i^*V*!!!.^''il'J^!f'^.^™Jff!f.'f 
12th  of  August,  but  the  notice  of  the  meeting  of  the  "  ""       '    "  "  —   —  . 


14tii  of  September  contained  no  mention  of  toe  pur' 
pose  of  maldng  a  rate.  Supposing  the  rate  to  be 
otherwise  vatid,  was  it  invalid  by  reason  of  the  notice 
not  stating  the  porpote  for  which  the  meeting 
assembled?  Thiroly— In  an  action  of  replevin  an 
avowry  alleged  that  a  poor-rate  was  made  after  the 
passing  of  a  certain  statute,  and  before  the  taking  of 
the  plaintiff's  goods,  and  whilst  his  goods  were  liable 
to  be  rated,  namely,  on  the  12th  m  August  a  rate 
was  made.  Would  such  allegation  be  supported  by 
proof  of  the  following  £>cts?  [The  Lord  Chancellor 
here  read  a  summary  of  the  facts  as  already  given.] 
These  three  questions  embraced  all  the  points,  and 
he  moved  that  they  should  be  the  questions  put  to 
iha  judges. 

The  motion  was  agreed  to,  and  the  judges  re- 
quested time  to  consider  them. 

The  Lord  Caisr  Babon,  after  an  absence  of 
about  three-quarters  of  an  hoar,  returned,  and  read 
the  opinion  of  the  judges.  In  answer  to  the  first 
question  proposed  by  your  lordships  to  the  judges,  I 
have  to  report  their  unaaimous  opinion  in  the 
affirmative.  We  think  that  the  vestrymen  de  facto 
were  as  competent  to  join  in  making  a  rate  as  the 
vestrymen  de  jure.  In  answer  to  the  second  ques- 
tion, we  are  unanimously  of  opinion  that  the  rate 
was  not  rendered  invalid  by  reason  of  the_  alleged 
defect  in  the  notice  of  the  adjourned  meeting.  It 
was  sufficient  to  give  notice  on  the  church  door  of 
the  purpose  for  which  the  first  meeting  was  to  be 
held,  and  that  notice  having  been  duly  given,  we 
think  that  the  notice  so  given  extended  to  all  the 
adjourned  meetings,  such  adjourned  meetings  being 
held  for  the  purpose  of  completing  the  unfinished 
business  of  the  first  meeting,  and  being  in  con- 
tinuation of  that  meeting.  Thirdly,  it  was  stated 
in  the  question  that  the  substance  of  the  allegation 
was,  that  the  rate  was  made  after  the  passing  of  a 
certain  Act  of  Parliament,  by  virtue  of  which  the 
taking  of  the  goods  of  the  plaintiff  was  justified,  and 
ceflain  facts  (which  his  lordship  referred  to)  were 
stated  in  support  of  the  allegation ;  I  have  to  report 
to  your  lordships  that  we  are  unanimously  of 
opinion  that  the  facts  stated  in  the  question  well 
support  the  allegation  in  the  avowry. 

The  Lord  Chancbllor  said  that  nothing  could 
he  mare  clear  or  distinct  than  the  opinion  just  de- 
livered, in  which  opinion  he  most  cordially  con- 
oorted.  All  the  objections  taken  by  the  plaintiff  in 
error  were  in  the  nature  of  technical  objections, 
and  it  was  aatisbctory  to  know  that  if  the  rate  had 
been  impeachable  on  the  merits,  the  party  might, 
by  appaal  to  the  Sessions,  have  had  that  question 
raiseid,  and,  if  jnstice  required  it,  might  have  ob- 
tainad  redress.  Not  that  that  fiKt  ought  to  prevent 
any  person  interested  from  takiag  other  proceedings 
to  impeach  the  rate  if  he  thought  it  objectioaable 
oo  otbar  grounds.  The  judg^  were  now  unani- 
noosly  of  opinion  that  the  adjoommeuts  were  but 
oontinuationa  of  the  first  meeting,  and  that  the 
effect  of  the  notice  given  previous  to  the  first  meet- 
ing was  well  oontinaad  to  them.  This  objection  was 
more  of  substance  than  either  of  the  others.  Tlie 
ojiinion  of  the  judges  as  to  the  vestrymen  de  facto 
waA  de  jure  was  of  graat  importance.  When  it  was 
considered  that  there  were  man^  parsons  who  wero 
diarged  with  very  important  duties,  and  whose  titie 
to  perform  those  dutiea  or  to  exercise  the  powers 
necessary  for  their  performance  the  public  could  not 
easily  ascertain  at  the  time,  and  when  it  was  re- 
membered what  inconveniences  would  arise  if  the 
validity  of  their  acts  depended  on  the  propriety  of 
the  election  of  the  persons  who  had  to  perform 
Vbaca,  the  value  of  the  clear  enunciation  of  the 
principle  thus  made  by  the  judges  was  very  great, 
and  in  the  correctaees  of  it  Iio  begged  to  dedue  his 
entire  cononiienoe.    He  therefore  moved  that  the 


their  right  to  treat  the  former  nonpayment  at  a 
forfeiture  of  the  licence. 

This  was  an  appeal  motion  by  the  defendant 
agunst  an  order  by  the  late  Vice-Chancellor  of 
England,  granting  an  injunction  to  restrain  the  de- 
fendant from  using  a  certain  process  patented  by  the 
plaintiff's  assignor.  The  facts  are  fully  stated  in  the 
Lord  Chancellor's  judgment. 

Rolt  and  Haltett,  for  the  defendant,  supported 
the  appeal  motion,  and  cited  Saunders  v.  Smith. 
3  Myl.  &  Cr.  711 ;  Bramwell  v.  Halcomb,  3  Myl.  & 
Cr.  737  J  Bacon  v.  Jonet,  4  Myl.  &  Cr.  433;  Cbllard 
V.  Atlieon,  4  Myl.  &  Cr.  487;  Rigby  v.  Great 
Wettem  Railway  Company,  2  Phil.  44 ;  Spottie- 
woode  V.  Clarke,  2  Phil.  154 ;  Armtby  v.  Wood- 
ward, 6  6.  &  C.  519. 

Bethell  and  Bird  supported  the  Vice-Chancellor's 
order,  and  cited  Elliott  v.  Turner.  13  Sim.  477 ; 
Hill  V.  Thompton,  3  Mer.  622 ;  Stevent  v.  Keating, 
2  Phil.  333;  Cotherr.  The  Midland  Railway  Com- 
pany, 2  Phil.  469. 

Roll  in  replv. 

The  Lord  Crancei,lor.— This  was  a  motion  to 
discharge  an  order  of  the  Vice-Chanoellor  of  Eng- 
land, and  also  dissolve  an  iqjnnction  by  which  the 
defendant  was  restrained  from  continuing  to  work 
and  exercise  a  certain  invention  and  from  mannfac- 
:  turing  fabrics  on  the  principle  of  that  invention,  or 
any  part  thereof,  or  otherwise  in  infringement  of 
certam  letters  patent  dated  7th  April,  1842,  and 
from  selling  any  fabrics  so  manufactured  since  the 
revocation  of  a  certain  licence  and  during  the  plain- 
tiff's term  in  the  patent.  The  bill  set  forth  that 
certain  letters  patent  were  on  the  7th  April,  1842, 
jprmted  to  John  Anthony  Julien  for  improvements 
in  machinery  and  apparatus  for  knitting ;  that  by  an 
indenture  dated  the  31st  December,  1842,  and  inade 
between  certain  of  the  plaintiffs  and  others  stated  to 
have  become  entitied  to  the  patent  and  the  defend- 
ant, the  said  defendant  was  licensed  to  use  the  pa- 
tented invention  in  the  manbfactnre  of  certain  fa- 
brics during  the  remainder  of  the  term  for  which  the 
patent  had  been  granted  upon  the  terms  of  paying 
certain  dues  or  royalties  varying  according  to  the 
particular  articles  manufactured  by  the  derendant, 
such  payments  to  be  made  quarterly,  on  the  27th 
October,  27th  January,  27th  April,  and  27th  July  in 
each  year,  the  first  to  commence  on  the  27tb  July, 
1842 ;  that  it  was  stipulated  in  the  indenture  that  if 
in  any  year  during  the  licence  the  quarterly 
payment  of  dues  should  not,  in  the  aggregate, 
ecfual  the  sum  of  2,000{.  the  defendant  should, 
within  fourteen  days  after  the  expiration  of 
every  year  in  which  such  payment  should  fall  short 
of  such  sum  of  2,000/.  make  up  the  amount  of  such 
quarterly  payment  to  the  full  sum  of  2,000/.  with  a 
proviso  that  in  case  of  default  in  payment  of  such 
sum  it  should  be  lawful  for  the  plaintiffs  or  the 
other  persons  who,  for  the  time  being,  should  be  en- 
titled to  the  patent,  to  determine  the  licence  by 
notice;  that  the  patent,  together  with  Uie  dues  and 
royalties  payable  under  the  licence,  had  been  assigned 
to  Warwick  and  another,  two  of  the  plaintiffs  in  the 
suit,  with  the  benefit  of  all  covenants  in  trust  for  the 
benefit  of  the  persons  who,  for  the  time  being,  should 
be  interested  in  the  patent ;  and  that  the  Mnefidal 
interest  at  the  time  of  filing  the  bill  was  in  all  the 
phuntiffs  except  the  trustee.  The  bill  then  alleges 
that  the  patented  invention  was  new  at  the  time  of 
the  patent,  and  that  the  patent  was  subsisting  and  in 
full  force;  that  the  defendant  manufactured  fabrics 
under  and  by  virtue  of  the  licence ;  and  that  since  the 
date  of  the  assignment  to  trustees,  the  defendant 
rendered  his  accounts  firom  time  to  time  of  tiie  quan- 
tity of  the  fabrics  manufactured  by  him  under  the 
licence,  and  paid  to  them  the  royalties  appearing  due 
upon  such  accounts,  vet  that  in  no  one  year  did  the 
royalties  amount  to  the  sum  of  2,000/. ;  and  that  the 
defendant  had  refused  and  neglected,  contrary  to  the 


stipulation  in  the  licence,  to  pav  nch  sum  as  with 
the  quarterly  payments  would  have  made  up  the 
sum  of  2,000/.  according  to  the  agieemeot;  that  in 
consequence  of  such  detaolt  the  power  of  deteniun> 
ing  the  Iwnce  arose  and  might  be  exadaed,  and  ae- 
cordiof^y  by  a  deed-poll  under  the  hands  and  seals 
oftiie  pluntifEs  respectively,  the  said  plaintibdid 
deduethelioemceuid  power  thereby  nanted  shoold 
cease,  determine,  and  be  void ;  and  that  due  notiee 
was  given  of  such  revocation  to  the  defendant  on  the 
6th  of  April,  1850.    The  biU  then  states  that  by  tha 
acts  stated    the   licence    had    become   abscdntdy 
determined   and   put  an    end   to,   and   that  tiie 
defendant    ought    thenceforth    to     have    ceased 
to    use    the    patented    invention,    but    that    the 
defendant  refiised  so  to  do,  and  continued  to  prac- 
tise and  use  tiie  said  invention.    The  bill  pnjed  an 
account  of  the  fabrics  manufactured  by  the  defaidant 
since  tiie  revocation  of  the  licence,  and  that  the  de- 
fendant might  be  decreed  to  pay  what  should  be 
found  to  be  due  on  the  taking  of  such  account,  and 
that  the  defendant  might  be  restrained  from  using 
tha  patented  invention.     The  Vice-ChanceUor  oC 
EngUnd  having  granted  an  injnnction  in  the  teraa 
above  stated,  the  defendant  appealed  to  the  Lord 
Chancellor.    An  affidavit  was  filed  by  the  plaintiff 
in  support  of  the  general  allegations  of  the  biU. 
This  was  met  by  an  affidarit  on  the  part  ai  the  de- 
fendant, in  which  he  set  forth  the  patent  and  the 
licence,  and  the  substance  of  the  coovenants  con- 
tained in  the  latter,  and  after  stating  certain  appli- 
cations made  by  him  to  be  released  from  the  oU^a- 
tion  to  make  up  the  annual  amount  of  the  royalties 
to  2,000/.  a-year,  he  set  forth  a  letter  of  the  4th 
November,  1845,  from  the  plaintiffs,  the  j 


requesting  an  account  to  be  sent  of  the  royalties  pay- 
able up  to  27th  October,  1845,  and  requesting  to 
know  the  defendant's  intentions  as  to  working  tae 
patent,  as  they  were  prepared  to  make  a  oonsider- 
able  reduction  in  the  scale  of  diarges.    He  then 
stated  that  after  this  letter  a  meeting  took  place  on 
.the  same  4th  November,  1845,  between  him  and  tiie 
trustees,  and  that  an  arrangement  was  then  come  to, 
which  was  embodied  in  a  letter,  from  the  trustees  to 
him,  dated  the  same  day,  in  whidi  they  stated  tiat 
they  agreed  to  reduce  the  royalties  upon  the  goods 
made  upon  the  patent  knitting-maoiines  from  the 
27th  October  then  last,  and  set  forth  certain  redooeil 
sums  as  the  royalties  to  be  paid  in  respect  of  sped* 
fied  articles ;   that  from  the  27th  October,  190, 
down  to  Januarv,  1850,  the  defendant  oontinaed, 
with  the  plaintiff^s  assent,  to  work  ander  the  licence, 
and  to  pay  royalties  upon  the  fiabrics  mannfactmed, 
according  to  the  rates  specified  in  this  letter ;  and 
that  from  that  time  no  demand  or  leqnisition  was 
ever  made  that  the  amount  of  the  royalties  during  the 
year  should  be  made  up  to  the  sum  of  2,0001- ; 
that  accounts  were  rendered  quarterly  to  the  trustees 
upon  the  footihg  of  that  letter,  and  that  the  trastees 
acquies(xd  in  toe  payments  made  according  to  neb 
accounts.    The  defendant  also  set  out  a  letixr  fion 
the  trustees  to  him,  dated  the  1st   Aognst,  1819, 
acknowledging  the  receipt  for  a  remittance  of  174/., 
and  returning  9s.  Cd.  in  postage  stamps,  leaving 
173/.  10s.  6d.,  the  amount  of  account  for ;  royalties 
as  pa  statement,  to  the  27th  Joly,  and  adding  that 
tbe  same  should  be  duly  carried  to  the  defendant's 
credit  with  the  Patent  Knittinr  Company ;  also,  s 
similar  letter,  dated  the  8th  November,  1819,  ac- 
knowledging the  receipt  of  bills  and  eaah  215/.  14s.. 
returning  7s.  Id.  in  pottage  stamps,  leavii«  2UI. 
Gs.  lid.  to  the  defendant's  credit  with  the  tiasteos 
for  royalties  to  the  22nd  October,  as  per  the  defen- 
dant's  account;    also,    a   letter,    dated    the   3Irt 
January,  1850,  acknowledging  the  receipt  on  the 
3l8t  January  by  bill  and  postage  stamps  to   die 
amount  of  167/.  Is.  Id.,  being  the  amonnt  of  Ttngt- 
ties  to  the  Patent  Knitting  Company  to  the  Mlfc 
January  then  last.    The  defendant  fiirther  .stated. 
that  without  any  pierious  demand  or  reyusitionof 
payment,  he  was,  on  the  6tb  April,  18*6,  servea. 
with  notice  of  the  deed  of  revocation  of  the  ticeoce. 
upon  the  ground,  as  stated  therein,  that  the  drfirai 
dant  had  not  yearlv,  since  the  27th  July,  1S43,  fmd, 
or  caused  to  be  paid,  the  clear  sum  of  2.000/.  for  eadi 
vear's  royalties,  according  to  the  reservation  in  the 
licence,  the  notice  containing  also  a  demand  of  the 
difference  between  the  aggregate  of  the  quarto^ 
payments,  and  2,000/.  for  every  year  since  the  27tb 
July,  1843.    The  defendant  further  sUtsd.  that  re- 
lying upon  the  continuance  of  the  licence,  he  had  en- 
tered into  contracts  for  the  manufacture  of  fsfaaoi 
upon  the  patent  plan,  whioh  oonld  not  be  oompUtwt 
in  less  than  three  months ;  that  on  the  Uth  Aeetl. 
1850,  after  the  notice  of  revocation,  the  deteoant 
discovered  that  tha  plaintifis   had,  upon  the  ISdt 
April,  1849,  executed  a  disclaimer  of  a  part  of  the 
claim  set  forth  in  the  specification  under  thepatenfc. 
An  affidavit  in  reply  was  filed  by  the  pbintiin  oo^ 
taining  a  correspondence  between  the  defaidant  nod 
a  former  management  under  the  patent  on  the  pMTt 
of  the  plaintiffs  relative  to  the  defendant's  upUcSi- 
tion  for  a  reduction  of  the  royalties,  and  to  be  die- 
charged  from  the  obligation  to  make  them  op  to 
2.000/.  a  year,  andaw&asl  to  sooede  to  thateesli- 
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oitioa.    The  phiatifls  then  referred  to  the  meetiiiE 
of  the  4tb  NoTember,  1645,  before  mentioned,  and 
made  the  following  statement :  "  We  distinctly  denjr 
tliat  from  any  thing  which  passed  at  soch  interview 
the  said  defendant  was  justified  in  supposing  we 
made  him  any  promise  that  we  wonld  exonerate  him 
from  the  fulfilment  of  his  obligation  under  his  deed 
of  licence  to  pay  or  make  up  a  minimum  sum  of 
2,000<.  per  annam."    In  reference  to  the  receipts 
mentioBed  by  the  defendant  in  his  affidatit,  the 
idaintiffs  stated  tliat  they  referred  only  to  the  royal- 
ties appearing  to  be  doe  upon  febrica  actually  manu- 
Ikctared,  and  were  so  accepted  and  taken  by  the  de- 
fendant.   With  respect  to  the  letter  of  the  4th  No- 
Tember, 1845,  from  the  trustees  to  the  defendant, 
&e  plaintiffs  insisted  that  it  was  an  agreement  only 
to   name    certain    specific    rates,    and    left    tite 
obligation     as     to     making    np    the     dues     to 
2,000/.  a  year  nnaffe<4ed.     The  defendant,   how- 
ever, contended   that  it  imported  an   agreement 
sot  only  to  diminish  the  specific  charges  or  royalties 
upon  the  specified  artides,  but  also  a  discharge  from 
the  obhgation  to  make  up  the  amount  of  tiie  royalties 
in  etdk  year  to  2,000/.    In   the  statement  I  have 
made  of  the  efliset  of  the  affidavits  on  both  sides,  I 
hare  confined  myself  to  such  parts  as  appear  to  me 
to  bear  upon  the  point  which  must  de^mine  tiiis 
application,  omitting  to  notice  much  whidi  relates  to 
other  points  upon  which  my  decision  will  not  pro- 
ceed.   From  what  I  have  stated  it  appears  that  the 
«i|uity  relied  on  on  the  part  of  the  pluntifis  results 
from  the  following  facta :  that  the  plaintiffs  are  assig- 
nees of  a  certain  patent ;  that  the  defendant  ac- 
cepted a  licence  to  use  the  patented  invention  upon 
CMtain  terms,  one  of  which  was  to  pay  a  royalty  or 
tent  to  the  amount  at  least  of  2,000/.  a  year  to  be 
made  np  at  the  end  of  each  year  in  manner  stated  in 
the  licence,    and  that  in  defenlt  of  such  payment 
being  made  the  licence  might  be  determined ;  that 
the  defendant  has  made  derault  in  sach  payment  in 

rear  except  the  first  since  the  licence  was 
•  and  that  the  plaintifb  have,  in  consequence, 
ermined  the  licence  according  to  the  proviso  in 
ttat  behalf  enabling  them  to  do  so.  On  the  defend- 
ant's behalf,  among  other  points  not  necessary  to  be 
aotioed,  it  is  insisted,  first,  that  the  condition  as  to 
Repayment  of  the  2,000/.  vearly  was  disperaed  with 
by  the  agreement  embodied  in  the  letter  of  the  4th 
of  November,  1845;  and,  secondly,  that  if  the  con- 
dition as  to  the  pavment  of  2,000/.  a  year  was  not 
dinenaed  with,  and  the  covenant  to  pay  such  sum 
kaa  been  broken  by  nonpayment  of  such  sum,  yet 
diat  the  plaintiffs  had  elected  not  to  treat 
Hch  breach  as  a  fnfeitnre  of  the  licence,  but  to 
ooBtinne  the  licence  by  the  aco^tance  of  payment 
of  the  royalties  under  the  licence  accruing  due  for  a 
ponod  sabsequent  to  the  last  breach  of  covenant.  I 
■ball  first  consider  the  poiat  whether  the  licence 
granted  to  the  defendant  by  those  under  whom  the 
■leinKflii'  claim  baa  been  legally  determined,  so  as 
to  make  the  defgndant  a  wrongdoer  as  against  the 
lihintifls  by  continuing  to  use  the  patented  invention, 
becaaae,  if  the  licence  has  not  determined,  there  is 
an  entire  failure  of  the  equity  set  forth  in  the  plain- 
tiff's bill ;  and  I  think  this  point  may  be  determined 
«pon  pinciples  and  authorities  which  can  be  open  to 
TBIT  tattle  doubt  or  dispute.  The  proviso  contained 
in  uie  licence  for  determining  the  same  upon  defiiult 
being  made  in  the  payment  of  the  2,000/.  a  year, 
vas  inserted  ezdnsively  for  the  benefit  of  tiie 
gWDtort,  and  tbe  defmdant,  the  grantee,  could  in  no 
manaer,  by  any  option  or  act  of  his,  determine  the 
liceDee;  nor  were  the  ijrantors  hound  in  the  event 
«f  defenlt  being  mede  m  the  stipulated  payments  to 
tlKoi  the  liceoce,  or  to  treat  it  as  determined ;  and 
mtil  they,  the  nantors,  should  in  the  prescribed 
manner  declare  the  option  and  exercise  the  right  to 
treat  the  default  as  a  ground  of  forfeiture,  the 
ieeaoe  would  oonUnne  in  full  force,  notwithstanding 
tmcf  bnadies  of  eovemmta  and  conditions  on  the 

^rt  of  the  defendant  which  might  have  occurred, 
te  not  neoessary  to  cite  authority  for  this  well- 
eatahKshed  piooositian.  The  question  to  be  de- 
tarminad  is,  whether  the  plaintiffs,  by  receiving 
royalties  which  accrued  due  for  two  quarters  after 
the  expiration  of  the  year  ending  27th  July,  1849, 
did  not  treat  and  act  upon  the  licence  as  an  existing 
Boence,  and  thereby  elect  conclusively  not  to  treat 
OtB  previous  bieadies  of  covenant  as  grounds  of  for- 
fgitare,  and  thereby  preclude  themselves  from  after- 
imadi  detRnmuBg  the  licence  upon  tbe  ground  of 
■ay  previous  breach  of  covenant.  The  principle 
ninn  which  this  position  depends  has  been  frequently 
leaogmsed  and  adapted  in  eases  between  landlord 
and  tenant;  as  where  a  tenant  has  committed  a 
breach  of  covenant  in  a  lease,  which  tbe  landlord 
by  a  proviso  in  the  lease,  was  authorised  to  treat  as 
a  (amitore,  and  the  landlord,  with  full  knowledge  of 
tbe  breach  of  covenant,  has  afterwards  treated  the 
■■  oontina^g,  and  received  rent  under  the 
I  iriiiefa  had  grown  dne  for  a  period  of  time  com- 
oing  snbeeqoentlyto  hi*  knowledge  of  the  cause 
km  forfeiture.  In  soch  eases  the  receipt  and  accept- 
amm  of  snch  rent  under  suoh  circumstances  has  been 
bddlo  be  a  eoadnsive  election  on  the  part  of  the  , 


landlord  not  to  treat  the  breadt  of  covenant  as  a  |  ant,  Thomas  Amor,  all  his  interest  in  the  two  houses, 
forfeiture,  and  to  predade  him  firom  afterwards  i  subject  to  the  claim  thereon  of  Sir  Edward  Kerri- 
avoiding  the  lease  by  reason  of  the  previous  breach   son  for  700/.    On_the  ^th  of  December,  1850,  the 


of  covenant.  I  cannot  perceive  any  distinction  bC' 
tween  the  present  case  and  the  case  of  landlord  and 
tenant  under  a  lease,  and  it  seems  to  me  to  be  clear 
that  the  receipt  of  the  royalty  under  the  licence  for 
the  two  quarters  commencing  after  the  alleged 
ground  of  forfeiture  had  occvirred,  was  a  conclusive 
election  by  tbe  plaintiffs  not  to  act  upon  the  previous 
breaches  of  the  covenants  as  a  ground  of  forfeiture. 
The  only  equity  set  forth  in  the  bill  is,  that  tbe  de- 
fendant has  used  the  patented  invention  since  the 
lieence  has  been  determined.  I  am  of  opinion  that 
the  licence  has  not  been  determined,  and,  therefore, 
that  the  whole  equity  relied  npon  is  negatived  upon 
the  affidavits,  and  that,  tiierefore,  the  injunction 
must  be  dissolved,  and  the  order  authorising  it  dis- 
charged with  costs ;  and  as  it  is  unnecessary  for  tbe 
purpose  of  deciding  the  motion,  I  forbear  to  express 
any  opinion  upon  the  other  points  which  have  been 
discussed.  

SO&XA  comiT. 

Beported  by  J.  Uacivut,  Em.  of  tbe  Inner  Temple, 
Birriater-at-£aw,  . 


Monday,  May  26. 

Dew  e.  Clakke. 
Practice — Motto*  to  diteharjie  pritotter — Srferenee 
to  Matter — Confirmation  of  Maiter't  report. 
Frith,  in  this  case,  applied  to  the  Conrt  to  dis- 
charge a  prisoner  out  of  custody  who  had  been 
twenty-four  ^reais  in  prison. 

W.  Morru  took  a  preliminary  objection  to  the 
application.  A  petition  had  been  presented  to  tbe 
late  Master  of  the  Rolls,  and  areference  vras  directed 
t]  the  Master  to  iaqmre  into  the  case,  and  report, 
aad  the  petition  was  allowed  to  standi  over  in  the 
meantime.  Tbe  Master  had  made  his  report,  but 
that  report  bad  not  been  confirmed,  and  the  petition 
was  now  improperly  brought  before  the  Court.  The 
question,  thereiore,  was,  whether  the  Master's  report 
soonld  be  confirmed. 

The  Mastbk  of  the  Rolls  said,  a  short  supple- 
mental petition  ought  to  have  been  presented  to  con- 
firm the  Master's  report,  for  at  present  he  had  no 
constat  of  the  report.      ___ 

Pridttjf,  July  18. 
Hancock  t.  Amor. 
Claim—Speeifie  ptHbrmante  of  contract  for  OMsign- 
ment  of  leate — Sub-contract — Abandonment  q/" 
contract. 
A.  B.  agreed  to  grant  to  C.  D.  a  builder,  a  leate 
for  a  term  <{f  certain  koutee  when  finished  by 
C.  D.  (which  it  wat  ttipulated  they  t/iould  be  in  a 
given  time)  to  the  latiefaetion  of  A.  B.'a  lur- 
veyor.  C.  D.  atrigned  to  E.  F.  tuMect  to  A.  B.'t 
claim,  and  B.  F.  anignedto  G.  H.  in  coniidera- 
Hon  ^250/.  eubjeci  to  A.  B.'t  claimt.  TheTSOl. 
wat  made  up  oftteeral  tumt,  and  50/.  part  of  it 
wat  an  allowance  to  O.  H.  for  papering  and 
painting.  The  papering  and  painting,  and  other 
parte  if  the  wori  were  done  ta  tuch  a  manner 
that  A.  B.'t  lurveyor  refuted  to  certify.  G.  H. 
who  had  been  put  in  pottettion,  then  aatigned  to 
E.  F.  in  contideration  of  540/.,  In  cote  the  tame 
were  paid  in  tix  weekt  from  the  date  of  the 
attignment,  and  five  dayt  before  the  tix  weekt 
expired,  filed  a  claim  for  tpecific  performance. 
Some  negotiationt  then  took  place,  which  were 
ttflerwardt  broken  off.  E.  F.  did  not  file  a  croii 
cUamfar  tpecific  performance  of  hit  tub-contract, 
but  he  intitted  that  if  wat  a  bar  to  the  plaintiff' t 
claim: 
Held,  that  the  plaintiff  wat  entitled  to  tpecific  per- 
formance: 
Held,  alto,  that  the  d^endant,  not  offering  to  file 
a  crott  claim,  mutt  be  contidertd  to  have  aban- 
doned hit  contract. 
A  rtferenee  wat  directed  to  the  Matter,  who  wat  to 

teltle  the  conveyance,  \fthepartiet  differed. 
Noeontiderationinretpecf  of Ihetub-eontract  having 
been  paid,  and  tpecific  performance  thereon  being 
tought  no  otherwite  than  by  way  of  answer  to 
plaintiff  I  claim,  the  necettary  itference  must  be 
that  it  wat  abandoned,  and  it  mutt  to  be  treated. 
This  was  a  daim  for  spedfic  performance  of  an 
agreement.    On  tbe  27th  of  July,  1850,  an  agree- 
ment) was  entered  into  between  Sir  Edward  K^rri- 
son  and  Robert  Brookfield,  that  within  15  calendar 
months  ftom  the  date  thereof,  Mr.  Brookfield  wonld 
finish  two  bouses  in  Ealing,  and  that  on  their  being 
so  completed  to  the  satisftction  of  Sir  Edward's , 
surveyor,  he.  Sir  Edward,  would  execute  a  lease  of 
the  same  for  ninety-nine  years  from  tbe  24th  of 
June,  I860,  at  a  peppercorn  rent  for  tbe  first  and 
second  years,'and  at  a  rent  of  8/.  I3s.  8d.  afterwards. 
Sir  Edward  also  agreed  to  lend  Brookfield  700/. 
which,  it  was  stipulated,  should|be  repaidln  eighteen 
months,  with^intereat  at  5/.  per  cent,  and  till  it  was 
paid  no  lease  was  to  be  executed.    On  the  8th  of 
December,  1850,  Brookfield  asogned  to  the  defend- 


plaintii&,  Henry  Hancock,  builder,  and  John  Webb, 
plumber,  agreed  with  the  defendant  for  tbe  pur- 
chase, at  the  price  or  sum  of  250/.  of  all  his  interest 
in  one  of  the  houses,  called  Park-villa  East,  the 
same  having  been  lately  assigned  by  Brookfield  to 
the  defendant,  subject  to  the  claim  of  Sir  Edward 
Kerrisoo,  for  350/.  aad  subject  also  to  a  ground- 
rent  not  exceeding  5/.    for  and  according  to  the 
agreement  signed  by  Sir  Edward  for  a  term  of 
mnety-nine  years.    The  consideration  was  paid  in 
several  sums,  particularly  specified,  one  of  the  items 
being  a  sum  of  50/.  an  allowance  made  by  the  de- 
fendant.   Amor,    for   papering    and   painting   the 
houses.    "The  house  was  accordingly  painted  and 
papered,  but  was  not  in  that  and  some  other  respects 
finished  in  such  a  manner  as  to  satisfy  Sir  Edward 
Kerrison's  surveyor,  who  refused  to  certify.    On 
the  6th  of  March,  1851,  tbe  plaintiffs,  who  bad  been 
put  in  possession  of  the  house,  in  pursuance  of  the 
agreement  of  the  26th  of  December,  agreed  with  the 
defendant  to  sell  and  assign  to  him  the  same  hooae 
and  premises  in  consideration  of  540/.  provided  the 
same   were    paid    within   six   weeks    &om    that 
date.     The  six  weeks  terminated  on  tbe  17th  of 
April,  but  on  the  12th  of  April  the  plaintiff  filed 
their  claim  for  spedfic  performance  of  the  agree- 
ment of  the  26th  of  December,  1850,  which  now, 
after  some  time  spent  in  negotiations  for  an  arrange- 
ment, came  on  to  be  heard.    After  the  plaintiffs  bad 
been  put  in  possession,  they  employed  the  defendant 
to  do  some  work  about  the  house,  and  also  as  an 
a^enl  to  let  it,  for  which  they  were  alleged  to  owe 
him  the  sum  of  8/.  IGs.    Some  discussion  arose  as  to 
the  admission  of  an  affidavit  by  the  defendant  in 
support  of  his  own  case ;  and  the  Court  intimated 
its  intention  to  follow  the  rule  laid  down  by  Vioe- 
Chancellor  Knight  Bruce  in  a  like  case. 
Walpole  and  Murray,  for  the  pUintiffs. 
Roupell  and  Miller,  for  the  defendant,  did  not 
deny  the  agreement,  but  contended  it  could  not  be 
enforced   under   the   circumstances,    inasmuch   as 
the    plaintiffs  had  entered  into  a  contract  to  sell 
to    the   defendant   the   same    premises,    and   had 
given  six   weeks  to  consider,  and   yet,  upon  the 
Ktpfavtion  of  tbe  six  weeks,  bad  filed  their  daim. 
[The   Master   of  the   Rolls. — I  will   give  yon 
leave  to  file  a  cross  clum,  and  in  tbe  mean  time 
allow  this  to  stand  over.    I  would  refer  it  to  the 
Master  to  settle  the  conveyance  if  the  parties  differ, 
but,  considering  that  yon  mi^ht  then  be  entitled  to 
file  a  claim  to  compel  the  plaintiffs  to  convey  to  yoUi 
and  that  that  would  give  nse  to  a  circuitous  process, 
and,  considerinE  also  that  your  purchase-monejr  is  in 
danger,  I  will  allow  the  claim  to  stand  over,  if  yon 
like?]     We  have  good  grounds  of  defence,  for  they 
have  by  their  own  acts  prevented  us  firom  assigning 
to  them  the  lease  of  the  house,  inasmuch  as  they 
did  tbe  work  so  badly  as  to  cause  the  surveyor's 
certificate  to  be  refused,  and  then  they  have  actually 
contracted  with  us  to  sell  the  house  to  us.    That  is 
a  bar  to  equitable  relief,  and,  therefore,  their  remedy, 
if  any,  is  at  law.    They  have  stated  a  case  which 
shews  they  are  the  injuring,  not  the  injured  party. 
The   facts   are   a   complete   bar   to   spedfic  per- 
formance. 

Walpole,  in  reply,  was  not  beard. 
The  Master  or  the  Rolls.— The  plaintiffs  are 
entitled  to  spedfic  performance,  and  there  must  be 
a  reference  to  the  Master,  who  will  settle  the  con- 
veyance if  the  parties  differ.  The  question  is  one 
entirely  of  conveyance,  and  therefore  if,  as  is  the 
case,  the  contideration  is  paid,  there  must  be  spedfic 
performance.  "There  is  no  doubt  tiiat  this  is  a  pro- 
per subject  for  spedfic  performance.  I^is  said  there' 
was  a  sub-contract  entered  into  ontfaeOth  of  Harcb,. 
I85I,  and  that  therefore  the  six  weeks  within  which 
the  consideration  was  to  be  paid  not  having  expired 
till  the  17th  of  April,  and  the  claim,  nevertheless} 
having  been  filed  on  the  12th  of  April,  this  is  a  bar 
to  spedfic  performance.  But  no  money  was  paid, 
and  the  defendant  does  not  seek  specific  perform- 
ance of  the  contract  of  March  1851,  otherwise  than 
as  an  answer  to  the  plaintiffs'  claim,  and  I  must 
therefore  treat  the  sub-contract  as  an  abandoned 
contract.  The  plaintiffs,  therefore,  are  entitled  to 
spedfic  performance,  and  there  must  be  a  referenee 
to  the  Master,  who  must,  in  case  the  parties  difier, 
settle  the  terms  of  the  conveyance,  "rbe  case  is  not' 
a  case  for  costs.  

Monday,  July  21. 

RUOKRS  t>.  ACASTCR. 

Hutband  and  wife—Chote  in  action— Beleate— 
Assignment. 
A  married  woman  wat  entitled  to  an  inter.eit  to 
the  extent  of  5001.  in  a  bond  executed  to  another 
person,  <rfter  the  death  of  thatpertoni  and  the 
wat  alto  entitled  to  a  legacy  after  the  death  tf 
thetamtperton.  The  married  woman  andher  hut- 
band  releated  both  the  500/.  and  the  legacy  for 
valuable  contideration  to  the  trutteet  of  the  per- 
ton  who  had  executed  the  bond  and  given  the 
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Ugaey.  The  kiuband  qfterwardt  died  in  the 
lifetime  qflhepernn  to  wAom  the  tond  had  been 
etecuted,  and  qfler  tchote  death  /AeOOO/.  and  the 
1,000/.  teere  to  be  payable  to  the  married  icoman. 
On  the  death  of  the  perton  to  whom  the  bond  icae 
nude,  the  widow  claimed  the  500/.  and  1,000/. 
notwithstanding  the  release : 
Held,  that  the  wot  entitled  thereto. 
There  it  no  authority  to  thea  that  the  husband  can 
rtleate  a  debt  which  it  not  due  to  the  wife  her. 
ttff,  but  in  respect  of  which  the  wife  may  have 
an  interett. 
There  is  a  great  distinction  between  an  immediate 
and  an  actrmng  right  qf  action.  And  qvccre  at 
to  the  effect  tf  a  release  by  husband  i)f  debt  due 
to  wife. 

TUs  case  came  on  upon  exceptions  to  the  Mas- 
ter's report ;  the  question  being  as  to  the  effect  of  a 
release  or  the  hnsband  and  wife  of  a  futnre  interest 
of  the  wiw,  and  as  to  whether  bra  release  the  bus-  ! 
iMod  can  eztini(uish  the  right  of  the  wife.    The  suit 
was  a  creditors'  suit,  instituted  by  Mary  Rogers  on  | 
behalf  of  herself  and  all  other  creditors  of  George  i 
Clark,  of  Burnley  Moor,  Nottinghamshire,  deceased, 
who  derired  lands  charged  with  the  legacy  duty 
hereinafter  mentioned  firom  Dorcy  Clark,  the  testator 
in  this  cause. 

It  appeared  that  on  the  16th  of  August,  1838, 
George  Clark  executed  a  bond  to  Elizabetli  Clark 
for  3,900/.  conditioned  to  be  void  on  the  pavment 
of  an  annuity  ol  80/.  to  Elizabeth  Clark  for 
life,  and  after  her  death,  for  the  payment  of 
500/.  to  Ifary  Ann  Stirrup ;  and  that  Dorcy 
Clark  made  his  will,  bearing  date  the  22nd  of 
October,  1842,  and  appointed  John  Acaster,  Ben- 
jamin Eddison,  James  Wagstoff,  and  John  Wright, 
nis  tmstees.  The  testator  gare  a  legacy  of  1,000/. 
to  Hary  Ann  Stirmp  after  the  death  of  Elizabetii 
Clark.  Samuel  Stirmp,  the  husband  of  Mary  Ann 
Stirmp,  being  indebted  in  the  sum  of  1,700/.  to  the 
testator's  estate,  and  being  unable  to  pay  the 
Mme,  he  and  his  wife,  in  18^3,  in  consideration  of 
tiie  1,700/.  joined  in  a  release  to  the  trustees  of  the 
testator's  estate  of  the  500/.  and  the  1,000/.  in  which 
the  wife  was  interested  after  the  death  of  Elizabeth 
Clark.  In  1844,  Samoel  Stirrup  died.  On  the  27th 
of  Febmary,  1844,  Elizabeth  Clark  died,  and  there- 
upon Mrs.  Stirrup  claimed  the  500/.  and  the  1,000/. 
notwithstanding  the  release.  A  suit  being  instituted, 

•  decree  was  made,  directing  an  account.  The 
Master  decided  in  her  favour,  and  exceptions  were 
thereupon  taken  to  his  report,  which  now  came  on 
to  be  argued. 

^  Rmtpell  and  Bhnsley,  in  support  of  the  excep- 
ttona.  An  assignment  ^ses,  and  preserves  pro- 
perty, and  the  qnestion  in  such  case  is  what  the 
assignor  possessed,  and  that,  and  i  hat  only,  passed 
to  the  assignee ;  but  in  the  case  of  a  release  it  has  a 
larger  operation,  and  acts  by  way  of  extinguishment. 
Aa  to  the  power  of  the  husband  to  release  a  chose 
in  action,  it  is  independent  of  the  property,  and 
depends  on  the  power  derived  to  the  husband  by  the 
marriage  union.    By  marria^  the  husband  has  only 

•  Qualified  right  to  a  chose  m  action,  that  is,  if  be 
(educes  it  into  possession,  yet  he  may  do  many  acts 
widiout  the  wife.  His  indorsement  of  a  negotiable 
instrument  is  good  without  joining  his  wife.  In  the 
tame  way  he  may  release  a  debt  due  to  the  wife  as 
an  executrix  which  be  could  not  assign.  [The  Mas- 
ter of  the  Rolls.— He  is  executor  himself  in  ^t 
ease,  and  therefore  the  authority  to  release  is  in  him 
during  coverture.]  Yes,  but  it  is  a  marital  right. 
niere  are  many  cases  and  dicta  on  the  subject 
shewing  the  difference  between  a  release  and  an 
•Hignment.  They  dted  Jac.  Rep.  H.  &  W. 
Apn^  2  Spencer  Eq.  App.  No.  2;  Bright  H. 
&.  W.  369,  et  seq.i  Mason  v.  Morgan,  2  Ad. 
^  HI.  30;  •Sherrington  v.   Ko/et,    2  M.  &  W. 

85S;  Bond  v.  Simmons,  3  Atk.  21;  Bacon  Abr. 
Bar.  &  Fenn.  c  3,  pi.  8 ;  Dotwell  v.  Earl*,  12  Tea. 
473;  Bates  v.  Dandy,  2  Atk.  207;  3  Russ.  72,  n. ; 

•  Chamberlain  v.  Heason,  1  Salk.  115;  Stiffe  v. 
Everett,  1  Myl.  &  Cr.  37 ;  Purdew  v.  Jaekstm,  1 
Russ.  I ;  Honner  v.  Morton,  3  Russ.  86 ;  2  Rolle 
Abr.  84,  134;  Gage  y.  Acton,  1  Salk.  325  ;  10  Rep. 
SI,  i;  Shepp.  Touch.  344 ;  Belcher  v.  Hudson,  Cro. 
Jac.  222;  Thomson  v.  Butler,  Moore,  522;  Hore 
T.  Becher,  12  Sim.  465;  Kemp  v.  Kelsey,  Free  Ch. 
544,  594;  Bush  v.  Dalmay,  1  V'es.  sen.  19;  3  Atk. 
5S0;  Robinson  ».  Bavasor,  Vin.  Abr.  155;  Whittle 

^.  Hening,  2  Ph.  731  j  Ashley  v.  Ashley,  1  Colly. 

-5SS. 

Uoyd,  Walpole,  Wickens,  and  Bedles,  for  parties 
on  the  other  tide,  were  not  heard. 

The  Maktbr  of  the  Rolls.— I  will  not  trouble 
yoq,  Mr.  Lloyd.  If  I  were  to  accede  to  the  argn- 
mentt  which  hare  been  addressed  to  me,  I  should 
thake  the  foundations  of  a  long  train  of  decisions. 
In  1838  the  testator  had  given  a  bond  to  Elizabeth 
Clark,  to  pay  her  an  annuity  of  .80/.  for  life,  and,  at 
her  death,  to  pay  500/.  to  Mary  Ann  Stirrup,  who  was 
^  married  woman,  and  her  husband  rcleatet  this 
SOO/.  to  the  trustees  of  the  testator's  estate.  But 
the  debt  was  not  due  to  Mary  Ann  Stirrup,  but  to 
EQizabetb  Clark,  and  it  was  couditioned  to  be  void. 
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if  so.  Four  years  after  the  death  of  Mary  Ann  Stir- 
rup's husbanid  Elizabeth  Clark  dies,  and  then  the 
wife  claims.  A  distinction  was  then  taken  between 
a  release  and  an  assignment,  and  it  is  siud  that  where 
property  is  to  be  paMed,  the  husband  can  only  pro- 
ceed by  way  of  assignment ;  but  where  a  debt  is  due, 
the  husband  and  wife  may  extinguish  it  by  release, 
and  the  wife  has  no  claim  afterwards.  But  no  au- 
thority nor  case  (and  Mr.  Roupell  has  very  clearly 
and  very  fairly  cited  everything  that  could  be  found, 
both  for  and  against  himself)  to  shew  that  the  hus- 
band can  release  a  debt  not  due  to  the  wife,  but 
in  respect  of  which  the  wife  may  have  an  interest. 
Now  I  decide  nothing  as  to  a  debt  due  to  the  wife 
herself,  but  there  is  a  great  distinction  between  an 
immediate  and  an  accruing  right  of  action,  as,  for 
instance,  suppose  a  covenant  on  the  death  of  the 
husband,  he  could  not  release  that.  And  as  to  the 
dictum  in  Gage  v.  Acton,  thst  was  by  Holt,  and 
it  was  found  £tult  with  by  Lord  Kenyon,  and,  more- 
over, was  not  at  all  necessary  to  the  decision  in  that 
case.  The  dictum  in  question  it,  that  every  right  or 
duty  may  be  released  where  by  possibility  it  may 
accrue  in  the  lifetime  of  the  hutoand ;  but  that  is 
not  always  the  case,  and  I  do  not  find  any  other 
dicta  which  go  to  that  extent,  for  in  all  the  other 
cases  the  ibterest  became  vested  during  coverture. 
There  is  no  authority  or  decision  therefore  to  support 
the  argument.  I  have  the  note  of  Jacob  on  Hus- 
band and  Wife,  and  the  whole  case  is  very  ably  there 
discussed.  Hore  v.  Becker  was  a  caae  which  I 
would  follow  if  it  was  ri^htiy  understood.  The  Vice- 
Chancellor  seems  to  think  in  that  case  that  the  hus- 
band might  release  a  bond  given  to  the  wife,  and  be 
certainly  might;  and  as  to  the  caae  of  a  husband 
releasing  a  debt  to  the  wife  as  ezecatiiz,  that  it  quite 
competent  for  him  to  do,  for  the  law  impoaet  the 
duty  of  executor  upon  him  durin^^  the  cuveilui*, 
and  he  it  himtelf  executor.  I  thmk  the  Master 
right,  therefore,  as  to  the  bond,  and  as  to  the  1,000/. 
legacy,  it  is  also  clear.  I  think  the  Master  right  at 
to  both,  and  the  exoeptiont  must  be  overruled. 


▼zoa-osAiroa&»»  sarxoB* 

BKVCB'S  OOVKT. 

Reported  by  Oao.  8.  ALunm,  Saq.  of  ths  Uiddle  Temple. 
Bamst«r-«t-Law. 

FHdag,  Peb.  28. 
HosKitaoN  r.  Bninoc. 
Will—Comtruelion — Precatory  words, 
A  tettator  by  hit  will,  gave  all  his  property  to  hit 
wife  "  to  eivov  the  tame  in  the  fmleit  and  most 
uneonstrainea  manner,  siMeet  netertheleis  to  the 
following  provisiont."    He  then  gave  legaeiet  to 
relations  of  his  and  of  his  wife,  and  expnased 
kit  desire  to  be  thai  his  wife  should  make  her 
will,  and  in  suck  manner  that  the  wholeproperty 
should  be  divided  among  tke  relations  brfore 
mentioned  in  taeh  proportions  as  kis  wife  should 
think  they  deserved.    He  then  made  provision 
for  thedi^iotilion  qfhis  property  in  case  his  wife 
should  be  unable  to  make  a  will,  tmdadded,  "but  it 
is  my  express  wilt  that  the  precautionary  clause 
or  power  lastly  provided  for  u  not  to  do  away  with 
or  in  any  tke  least  to  deprive  my  said  wife  from 
exercising  tke  entire  right  and  will  over  my  sedd 
properly,  should  she  be  enabled  to  carry  it  into 
ifeet  in  tke  way  I  have  brfore  Uft  it  to  her,  or  in 
any  oiker  most  agreeable  to  kerteff."    The  tes- 
tator's widow  by  her  will,  made  no  disposition  qf 
the  residue  qfker  estate : 
Held,  that  the  testator's  properly  vested  absolutely 
in  the  widow,  and  so  far  as  undisposed  <ifbyker 
will,  belonged  to  her  next  of  kin. 
William  Swan  made  bit  will,  dated  the  I4th  of 
February,  1831,  in  the  following  termt:— "Inthe 
name  of  God,  amen.    I,  William  Swan,  of,  tte.  do 
hereby,  of  my  own  free  will  and  consent,  give  and 
bequeath  unto  Mary  Swan,  my  deariy  beloved  wife, 
the  whole  of  my  property  and  effects  of  every  de- 
scription, both  real  sind  personal,  together  with  all 
my  cath,  whether  at  my  banker's  (the   bank   of 
England),  or  otherwise,  with  my  book  debb  which 
may  appear  bv  my  last  ledger  to  be  owing,  bills  be- 
coming due,  &c.  &c  with  all  the  household  furni- 
ture and  effects  whatsoever,  to  use  and  enjoy  the 
whole,  and  the  interest  arisinp  from  the  tame  m  the 
iullett  and   most  unconstrained  manner,  subject, 
nevertheless,  to  the  following  provisiont,  donationa, 
stipulations,  &c  that  it  to  say" — [Here  followed 
certain  loptcies  to  relatives  of  the  testator  and  his 
.  wife.]  "  It  it  likewise  my  will  and  detire  that  a  full  and 
i  particular  ichedule  be  taken  of  all  my  property  (of 
I  which  I  have  left  amongit  my  papers  a  memoran- 
;  Uum),  and  that  anch  of  my  property  at  it  placed  in 
I  the  Fundi^  or  at  interett,  as  well  as  shares  in  any 
,  concern,  shall  remain  and  continue  in  the  tame 
titnation  at  at  the  time  of  my  daceaae  at  interett,  for 
.  the  tole  ttte,  benefit,  and  advantage  of  the  aforesaid 
I  Marjr  Swan,  my  very  sincere  friend  and  faithful  wife; 
I  aad  it  is  moreovermy  particular  will  and  detire  that 
she,  the  said  Mary  Swan,  knowing  the  grsat  uncer- 
tainty of  human  exiatence,  do  •■  toon  •■  can  con- 
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veniently  be  done  make  her  own  win  nd  lestsont- 
and  it  is  also  my  will  and  desire  that  tl»  niij  inll  ke 
made  in  such  a  manner  dat  my  wholeproperty  which 
at  my  dear  wile's  decease  may  be  tlm  reatigjiw 
shall  be  so  divided  between  the  rd^ion  hernabefon 
mentioned   as   shall  be   pretty  netrly  in  imomt 
between  my  own  relations  and  those  of  m;  detr 
wife,  and  in  such  portions  to  each  fatdindal «  die 
may  think  they  deserve,  or  by  ttusr  mjieetftl « 
kind  behaviour  to  heisdf  they  appear  to  hare  metittd 
at  her  hands.    It  is  also  my  will  tod  dean  ^  mf 
dear  wife  should  be  at  liberty  daring  herliMiiw  to 
aflcurd  attistance  to  the  relations  of  etfher  side  u  ike 
may  think  they  deserve,  (Mr  as  she  can  aS)rj,iritfaoit 
doing  injury  to  her  own  drcnmstsnces  or  tbtitfof 
her  own  comforta.    The  nnmenras  aoU  beqaeits 
in  this  will  will  be  found  to  amoaat  to  beteeen 
1,200/.   and    1,300/.   whidi  will  not  dittiea  the 
drcumstanees '  of    my  deir  wife,  aad  which   I 
hope  the  will  approve ;   they  will  tent  at  least 
to  prove  to  the  parties  that  they  wen  aotfniottai; 
but  1  have  thought  it  right  to  Mqaetthtbeptiaoftl 
part  of  my  proiwity  to  my  dear  wife)  to  iCftT  kir, 
aa  br  at  it  it  in  my  power,  for  the  eiliaiajiiun 
pains  she  has  taken  by  her  prudent  ecoaonTin  ti- 
sisting  to  acquire  it.     I  thus  leave  it  stWows 
dispoatl  (almoit  without  restnmt),  that  she  d^ 
have  it  more  in  her  power  to  lemnoeiate  thoei  the 
best  who  have  been  found  the  matt  deserrioi  of  her 
favonrs.    It  it  also  my  vrill,  and  I  hash;  ooonitate 
and  appoint  the  aforesaid  Mary  Swan,  mjia^io- 
kived  wife,  to  be  the  wbok  and  sols  eitcatiiiaflhis 
my  last  and  only  will  •iidtettaoient.htiBgofoiaHa 
that  she  vrill  do  strict  justice  to  aU  the  ptrtiei  hue. 
rested  in  the  just  division  of  my  property.    I,  how- 
ever, beg  to  recommend  to  ths  ooosidcraliaD  of  my 
dear  vrife,  in  the  event  of  her  survhriaf  we  ul 
making  a  will,  the  nropriety  of  securini  hj  h«c  ril 
a  portion  of  what  she  may  dispoae  of  toieaaleidt. 
tions,  if  not  the  wfatde,  in  saoi  a  maimer  ai  it  at? 
be  for  their  own  use  and  benefit,  so  attopnted 
them  against  impropw  conduct  co  dis|iutofiCT 
husband  of  such  as  are  manied,  or  of  thai  ost 
may  hereafter  become  to.    And,  lastly,  with  ami 
of  guarding  againtt  a  poniUe  ease  hanienui  to  jtf 
dear  wife  in  bar  preaent  iU  ilato  of  beiUi,  nait 
from  any  diaeate,  or  by  increased  infiniilB  cf  aW 
kind,  to  at  to  be  rendered  unaUe  to^BtviU 
the  manner  by   me  ptenoosly  ntpM  im 


renrd  to  the  mode  of  disposing  of  mywtfejy)..* 
well  aatoprevent  tbeooBseqneacttwhkhetKiMailt 

from  her  ^ing  intestate, .  I  further  Wl  uA  »|^ 
that  in  tach  case  (and  that  case  only)  the  whote  ol 
my  freehold,  leasehold,  and  persoml  pwfg^  * 
every  description  shall  be  told  tothebatidtttat»» 
as  soon  as  conveniently  nay  be  after  lbs  "yy.* 
my  dewrly  beloved  srife,  and,  after  pniag  ^'f*! 
and  demandt  whidi  may  be  then  doe  froai  ^^  ■ 
us,  at  also  the  ehargea  and  ezptMss  of  ftaoK 
proving  this  my  will,  and  attendant  tbmsa,  M 
clear  tetidoe  or  tnrplnt  to  arias  therefrom.  Is  Pj* 
and  amongst  the  befiwe-named  asveralrdatiMHii 
on  my  side  as  well  at  on  Jfat.  Swan's,  to  «"■• 
have  by  this  my  will  given  specific  legacies  in  ■•■« 
foUowing."  [Then  foUowtd  certain  "tal""** 
asBong  the  legatees  named  in  the  former  part  w» 
will.]  "And  in  such  said  case  of  intastacTUWigp 
I  do  appoint,  but  not  otherwis^  my  said  ln"«r. 
Simon  Swan,  and  my  friend,  Mr.  W",*jT?; 
executors,  to  carry  my  wishes  into  eflw*.  » »■ 
my  express  will  and  determination  f>^,l*^'^ 
cautionary  clause  or  power  lastir  provided  •«  "  ■" 
to  do  away  with,  or  m  any  the  least  to  "t^i  .3 
said  wife  from  exerciaing  the  entire  right  ■^r* 
over  my  said  property,  should  she  bo  "»•*?■ 
carry  it  into  effect  in  the  way  I  have  t"*" 'J^'' 
her,  or  in  any  other  moat  agreeable  to  benelf. 

In  February,  1831,  the  testator  died.  M>iT»»^ 
the  vridow.  by  her  will,  dated  in  May,  Iw- *" 
certain  legadet  to  her  own  and  her  ^"^ff'Jzl 
tives,  but  did  not  ditpoae  of  the  lemm  >  » 
estate:  she  died  in  1846.  The  executon  oj?" 
widow  instituted  the  preaent  tait  •««»?' "JSm 
kin  of  William  Swan  and  bit  wife,  and  the  q"^ 
which  had  arisen  was,  whether  under  'f'-JTj' 
vriU  his  property  had  became  ao  absohrtejy  vy?  " 
hia  widow  as  to  paat,  tubjeot  to  the  legaott  prom 

her  will,  to  her  next  of  kin.  . 

Swanston  and  Piggott  for  the  IHMnWJJr.j.^- 

BMsttU.  Wigram,  Teed,  ^-/f^A^SSffcr 

Kingston,  Hetktringlon,  aad    W.  H.  Smth,  w 

the  aeveral  defendanta.  .„__jj«|. 

The  following  '^^J'f^^^'^aXi^ 


rat  V.  Hall,  Fitigib.  314;  Flandtnt 
sen.  9;    Knight  v.  Knight,  3Bea.  .~j--. 
KtiglUey.  2  Ves.  335;  CW**«r/  v.  P*^^ 
4157  Bi^dsweUv.  Bardswell,  9  Sun.  31?;  "^ 
V.  Briggs,  15  Sim.  17  i  and  Johnston  i. 
2De  O.  and«ma.  356. 

The  Vicr-Cbancbuob  taid  that  " -t^j 
have  thought  but  for  the  amduding  P*»»»7l_ 
the  testator's  wiU.  that  the  caae  was  on»  Jg^JJ 
great  difficulty,  and  be  should  not  'fJ^F^Vv^ 
say  when  or  how  he  should  have  deaded »•  ..^ 
paragraph  ending  with  the  words  "  mo*  tv" 
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to  kenetf,"  remoTed  »11  difficolty.  It  pUioly  alMwed 
thitt  the  deiires  and  wishes  he  had  before  expressed 
were  what,  in  the  laneoage  of  the  law,  were  termed 
"precatory."  The  widow  took  the  whole  absolutely 
.  subiject  to  the  payment  of  the  legacies  previoasly 
giren.  

Wtdmuday,  Manh  5. 

Blachiord  v.  Tollkr. 

Te$tatot's  laueMed  aeeount*. 

Tke  exeetUor*  of  a  tertator  Hneited  a  turn  to  meet 

etaim*  agtinit  the  ettate,  in  retpeet  of  eertam 

ttmtUed  aeeountt,  and  paid  the  dividends  to  the 

tenant  for  life  under  the  mil.     Upon  the  death 

of  the  tenant  for  Itfe  the  Court  directed  an  in- 

furv  ty  the  Matter  at  to  who  vat  entitled  to  the 

fund,  and  ordered  the  dnidendt  to  he  paid  in  the 

meantime  to  the  perton  entitled  4a  the,  tettator'i 

eitati. 

Mr.  Aldennan  Skinner,  who  was  an  auctioneer 
and  land  sorreyor,  had  received  Tarioos  deposits 
from  purchasers  of  property  sold  by  anction  by  him. 
At  the  time  of  bis  death,  which  took  place  in  1808, 
oany  of  these  accounts  were  unsettled,  and  his 
executors  iuTested  in  their  names,  in  Consols,  a  sum 
sofficiei^  to  answer  all  daims  fai  respect  of  these 
aoeoBnts,  and  paid  the  dividends  to  tne  tenant  for 
life  of  his  property,  under  his  will.  The  tenant  for 
iifehaving  died,  the  party  beoeftdallyentitled  to  Mr. 
Skinner's  estate  filed  a  claim  against  the  representa- 
tires  of  the  surviring  executor  of  Mr.  Skinner's 
will  for  a  transfer  of  Sie  stock  and  payment  of  the 
ifiridends  thereof,  which  had  accrued  since  the  death 
of  the  tenant  for  life. 
Vairtttr  for  the  plaintiif. 

Wiaram,  Oibonu,  and  Sehombtrg  for  the  seretal 
itefcwnants. 

The  Vicb-Cbaicckllor  directed  that  the  stock 
should  be  broiM^t  into  Court,  that  it  should  be  re- 
ianed  to  the  Buster  to  inquire  who  was  nowentitled 
thareto.  and  that  all  arreara  of  diTidends,  and  the 
fiitare  dtndenda  shoald  be  pidd  to  the  plaintiff. 

Fridsp,  March  21. 

TlPPSMO  «.   HOVARO. 

Ometmetion — Legal  rtpretentatitet. 
Thewordt  "legal  repretentativet"  m  an  inttru- 

meat,  reqmre  to  be  explained  by  the  context. 

By  a  deed  of  settlement  dated  the  12th  day  of 
Jfebrnary,  1820,  a  snm  of  3,000/.  was  corenanted  to 
teiiaid  to  trosteea  mwntnisttoiav«st,'and  topay 
A*  Arideods  to  Catherine  Winstanley  (i^ftcrwards 
Mn.  Howardyfor  her  life,  for  her  separaleun,  and 
jfter  ker  decease  upon  inot  for  her  ehiUren,  aa 
tlMtein  nenlkmed ;  and  if  she  died  withont  issue,  or 
ia  eaae  soch  issna  shoald  die  under  age  and  without 
iiane,  upon  tmat,  to  pay  one  third  of  the  dividends 
sod  interest  to  John  Howard,  for  his  Ufe,  if  he  kept 
laoMalfawidowti;  and  npon  his  deadior  second 
marriage,  to  pay  the  interest  and  dividends  thereof 
as  follows :  one  third  part  to  Thomas  Winstanley 
and  Ann  bis  wife,  during  their  joint  and  sevenl 
lives ;  and  after  the  death  of  the  survivor  to  pay  the 
principal,  interest,  and  dividends  thereof  equally 
amongst  the  said  Thomas  Winstaoley's  children, 
and  to  pay  the  remnning  two  thirds  of  the  said 
I,000<.  as  follows:  one  third  part  to  "my"  cousin 
Anna  Cotton,  or  her  legal  repretentativti  i  one 
third  part  to  "my"  cousins  Ann  Crole  and  Mary 
Umster,  or  their  legal  repretentatitet,  equally ;  and 
«de  third  part  equally  amongst  the  children  of  "my  " 
Wtei*  James  Lomax,  or  their  legal  repretenta- 
Hvet;  and  as  to  the  remaining  two  third  parta  of 
the  said  3.000/.  and  the  interest  thereof,  after 
Um  decease  of  the  said  Catherine  Winstanley,  with> 
out  issue,  as  aforesaid,  to  pay  one  third  part 
•f  the  intarest  and  dividends  thereof  to  the  said 
Thomas  Winstanley  and  Ann  his  wife,  during  thtir 
Johrt  and  several  lives ;  and  after  the  death  of  the 
awvivur,  to  pay  the  principal  and  dividends  thereof 
eqnaUy  amongst  the  children  of  the  said  Thomas 
Wiastanley,  or  their  legal  reprttentativt*,  and  to 

a  the  remaining  two  third  parts  of  the  taid  2,006/. 
the  interest  and  dividends  thereof,  as  fbllowi : 
oua  tttird  part  to  "  my  "  cousin  Hannah  Cotton,  or 
her  legal  reprttmtathet  i  one  third  part  to  "my  " 
eouins  Ann  Crote  and  Mary  Linister,  or  their  legal 
i^prtteatativet,  equally ;  and  one  third  part  eqndly 
amoncst  the  children  of  "  my  "  unde,  James  Lomax, 
»r  thiir  legal  repreientatieet.  All  the  persons  named 
ia  the  settlement  were  living  at  the  date  of  the 
dded,  and  some  of  them  having  died  before  the 
daath  without  issue  of  Mrs.  Howard,  which  event 
happened  in  1844,  the  Question  arose  as  to  the  mean- 
iBKof  the  terms  "legal representatives." 

Wiehent,  for  the  trustees. 

trior  oontended  that  the  words  "  Iraal  representa- 
ti«w*  did  not  mean  "exeentors  or  administrators," 
bat  wM«  words  of  sabatitntion,  and  implied  next  of 
kin  fiving  at  Out  death  of  the  tenant  for  life.  The 
viroids  "exeentors  or  administraton"  were  used 
aeveral  times  in  the  deed  with  regard  to  the  trustees, 
•■d  this  circumstance  shawed  that  "legal  repre- 
MBtativea"  were  to  be  distingaished  from  those 
wotda.     He  dttd  CM/«a  v.  Co//oa,  2  Bea.  67 1 


Bridge  v.  Abbot,  3  Bro.  Cb.  Ca.  224';  iMng  y. 
Blackall,  3  Ves.  486;  Walter  v.  MaHn,6  Sim. 
148;  Booth  v.  Vicart,  I  Coll.  6;  Smith  v.  Palmer, 
7  Hare,  225;  and  Vaux  v.  Henderton,  1  J.  &  W. 
388,  n. 

Selwyn,  for  parties  in  the  same  interest,  said, 
that  the  words  "  equally  between  them  "  following 
the  words  "  legal  representatives,"  shewed  an  inten- 
tion to  refer  to  next  of  kin  rather  than  to  exeentors 
or  administrators.  He  dted  Walter  v.  Lord 
Camden,  16  Sim.  329 ;  and  Kilner  v.  Leech,  10 
Bea.  362. 

W.  M.  Jamet  said  that  the  Statute  of  Distribu- 
tions had  fixed  the  meaning  of  the  term  "  legal  re- 
presentatives" to  be  next  of  kin  under  that  statute. 

Winttanley,  for  parties  in  the  same  interest. 

Oeler  cited  Wilkinion  v.  Garrelt,  2  Coll.  643 ; 
Latbury  v.  Newport;  9  Bea.  376 ;  and  Urquhart  v. 
Urguhart,  13  Sim.  627. 

"The  Tics-Chancellor  (withont  hearing  G(^<in{ 
and  Samuel  Scott,  who  appeared  for  parties  con- 
tending that  the  words  "  legal  rejiresentatives " 
meant  executors  or  administrators)  said,  that  in  the 
first  place  he  would  observe  that  he  considered  the 
present  case  was  not  governed  b^  any  of  the  cases 
cited,  and  he  therefore  gave  no  opinion  as  to  any  one 
of  them.  There  were  three  possible  interpretations 
of  these  words,  either  of  which  led  to  the  same 
resalt.  They  might  mean  "  executors  or  adminis- 
trators," and  be  therefore  merely  what  was  com- 
monly called  words  of  limitation,  or  if  words  of 
subsbtntion  they  applied  to  those  persons  living 
at  the  daie  of  the  settlement,  or  they  were  void 
for  uncertainty;  and  as  each  led  to  the  same 
result,  it  was  not  necessary  to  say  to  which 
he  inclined.  He  might  add,  Uiat the  words  "legal 
representatives "  — he  did  not  say  "legal  per- 
sonal  representatives  "—was  a  phrase  so  loose  and 
snsceptiDle  of  so  many  arguable  constructions  of  a 
plausible  kind,  that  if  a  person  using  those  words 
desired  to  have  them  acted  npon  by  a  Conrt  of 
justice,  he  was  bound  to  supply  a  context  to  explain 
them.  

Saturday,  July  19. 

Be  LsEMtNO. 

Seeeiver— Petition. 

Where  real  ettate  had  deieended  to  an  itrfimt,  the 

Court  directed  the  appointment  of  a  receiver 

upon  petition. 

In  this  case  a  petition  had  been  presented  for  the 
allowance  of  maintenance  for  the  infant  petitioners, 
and  for  a  receiver  of  pertain  real  estates  which  had 
descended  to  them,  aad  an  order  according  to  the 
prayer  of  the  petition  was  made. 

Amphlett  now  mentioned  the  case  again,  in  con- 
sequence of  a  difficulty  raised  by  the  registrar  in 
drawing  up  the  order.  There  being  no  suit,  the 
registrar  considered  that  a  receiver  coold  not  be 
appointed. 

The  Vica-CHANCELLOR  inquired  whether,  when 
the  order  on  the  petition  was  taken,  the  appointment 
of  a  receiver  was  distinctly  drawn  to  his  attention. 

Amphlett  replied  that  it  was,  and  added,  that  the 
real  estate  having  descended  to  the  infent  peti- 
tioners, there  was  no  mode  by  which  a  suit  with 
regard  to  it  could  be  instituted. 

The  Vicb-Cbancellor  said  that  he  would  make 
the  order  for  a  receiver,  though  upon  a  petition 
only. 

Note.— See  Ex  parte  Mounffort,  15  Ves.  445; 
Ex  parte  StarUe,  3  Sim.  339. 

Re  The  Direct  Western  Batlwat  Cohpant. 
Joinl-ttock  Companiet  Winding-up  Actt. 

K.  Parker  and  J.  T.  Hamilton  Humphrtyt  ap- 
peared in  support  of  a  petition  to  confirm  the  Mas- 
ter's report  (by  which  report  the  Master  found  that 
it  would  be  expedient  that  the  company  should  be 
wound  up),  and  that  the  Court  would  order  the 
aflhirs  of  the  company  to  be  wound  np  under  the 
provisions  of  the  Vnnding-np  Acts.  The  reference 
to  the  Master  was  directed  on  the  13th  of  January 
last  (see  16  Law  T.  338),  and  the  report  was  dated 
on  the  13th  of  June. 

;  J.  Parker  objected  to  the  conclusion  at  which  the 
Master  had  amved  in  his  report,  as  being  founded 
on  insufficient  materials. 

The  Tice-Chancei.lor  sud  that  he  considered 
he  must  act  npon  the  Master's  judgment,  and  made 
the  order  asked  by  the  petition. 

Friday,  July  25. 
Be  Dickinson. 
7VK«/ee  Act,  ISSO—Tnfant. 
A.  B.  contracted  to  tell  real  ettate  to   C.  D.  and 
t^er  receiving  thepurchate  money,  died  intee- 
tate,  leaving  an  infant  heir-at-law.     No  convey- 
ance by  A.  B.  having  been  executed,  C.  D.  pre- 
tented  a  petition  to  have  a  conveyance  made  on 
behalf  of  the  infant  on  a  vetting  order  .- 
Held,  that  the  order  could  not  be  made  on  peti- 
tion. 

This  was  a  petition  presented  under  the  13  &  14 
Tict.  c.  60,  by  Miss  Elixabeth    Ann  Dickinsoa, 


'  under  the  following  circumstances.  On  the  2nd  of 
January,  1843,  Mr.  G.  C.  Dickinson  entered  into  a 
contract  to  sell  certain  real  estate  to  the  peti- 
tioner for  the  snm  of  1,000/.  and  on  the 
1st  of  February,  1843,  the  purchase  money 
was  paid  by  the  petitioner,  and  a  receitit 
was  given  for  the  same  by  Mr.  G.  C.  Dickin- 
son. On  the  27th  of  May,  1851,  G.  C.  Dickinson 
died  intestate,  and  withont  having  executed  any 
convevance,  leaving  John  Dickinson,  his  eldest  son 
and  heir-at-law,  an  infant  of  the  age  of  three  yean. 
The  petition  prayed  that  some  person  should  be  ap- 
pointed on  behalf  of  the  infant  to  convey  to  the 
petitioner  the  real  estate  contracted  to  be  sold,  or 
that  the  premises  comprised  in  the  agreement  might, 
by  order  of  the  Court,  be  vested  in  the  petitioner. 

IXmriano,  in  support  of  the  petition. 

The  VicE-CnANCELLOR  said  that  he  could  not 
make  such  an  order  as  was  asked,  upon  a  petition. 
He  would  either  dismiss  the  petition,  or  allow  it  to 
stand  over,  with  liberty  to  file  a  bill  or  claim. 

Tbrrtano  elected  to  nave  the  petition  stand  over- 

Note.— See  the  1  Wm.  4.  c.  60,  s.  16,  vrith  refer- 
ence  to  the  Trustee  Act  1850,  s.  7 ;  the  object  of  the 
latter  section  appearing  to  be  to  obviate  the  necessity 
previously  existing  of  filing  a  Bill  for  specific  per- 
formance. The  53rd  section  of  the  Trustee  Act, 
1850,  gives  the  Court  authority  to  postpone  making 
any  order  upon  petition  until  the  right  of  the  peti- 
tioner shall  have  been  declared  in  a  suit. 


Comwon  ftato  Conrt«. 
covJtv  OS)  axoKSQinub, 

Beported  by  PaaaaBtcE  Binar  and  C.  J.  B.  HaaiSLEt, 
£*(ps.  B«rrist«ts-<*-I«w. 

'Thunday,  July  10. 
Clay  r.  Cropts. 
County  Courtapptal—Protpectut— Agreement 
ttamp — Contlruction  gf  55  Geo.  3,  c.  184. 
The  printed  protpeetut  qf  a  ichool  wat  handtd  to 
the  drfendant  at  the  termt  gf  the  contract  be- 
tween him  and  the  drfendant,  except  that  the 
amount  to  be  paid  wat  altered  : 
Held,  thai  it  did  not  require  an  agreement  ttamg 
under  55  Ceo.  3,  c.  184. 

This  was  an  appeal  from  the  dedsion  of  a  judge 
of  one  of  the  County  Conrts,  and  the  question  wai, 
whether  the  prospectus  of  a  school,  setting  forth 
the  terms,  &c.  wbish  was  tendered  as  evidence  of 
such  terms,  requiM  to  be  stamped  as  an  agreemenb 
Lush,  for  the  appellant,  contended  that  this  oaap 
was  not  distinguisiiable  from  Williamt  v.  Sloughttfn, 

2  Stark.  292 ;  that  case  had  never  been  overruled,, 
and  it  deoii!e<l  that  a  prospectus  is  the  terms  of  the 
agreement  between  the  parties,  and  that  it  require* 
a  stamp.  [Fabke,  B. — It  is  a  proposal  merely. 
Martin,  B. — It  cannot  be  taken  as  more,  for  I  see 
tiiat  the  terms  were  afterwords  altered,  and  the 
amount  ultimately  agreed  to  be  paid  waa  not  the 
same  as  that  mentioned  in  the  prospectus.  {Edgar 
V.  Blick,  I  Stark.  464.)]  In  this  case  there  is  a 
strong  piece  of  evidence  which  is  wanting  in  that 
case,  the  prospectus  was  here  actually  handed  to  the 
defendant  as  the  terms  of  the  contract.  The  re- 
spondent says  in  bis  evidence,  "I  always  under- 
stood that  tiie  prospectus  contained  the  terms  of  our 
agreement  except  so  far  as  related  to  the  price." 
llie  Stamp  Act  requires  "  that  every  agreement,  or 
any  minute  or  memorandum  of  an  ureementt 
where  the  value  thereof  shall  be  of  the  value  of  20/. 
or  upwards."  shall  be  stamped.  [Martin,  B. — 
Yes;  but  Maule,  J.  very  well  explains  that  clauie 
in  the  case  of  Vavghion  v.  Brine,  I  8.  N.  R.  258; 
he  referred  also  to  Souihgatt  v.  Bohn,  and  Knight 
V.  Barber,  16  M.  &  W.  34.  66;  Drant  v.  BeMtn, 

3  B.  &  C.  6G5;  and  Beeching  v.  Wettbrook.  8  M. 
ftW.411.T_ 

Parke,  B. — We  are  of  opinion  that  this  is  notbiiw 
bnt  a  proposal  for  an  agreement,  the  terms  of  wlucE 
are  afterwards  to  be  arranged  between  the  parties. 
Notwithstanding  the  terms  of  the  Stamp  Act  (55 
Geo.  3,  c.  184).  which  says  that  any_  minute  or 
memorandum  of  an  agreement  made  in  England 
under  hand  only,  whether  the  saipe  shall  be  only 
evidence  of  a  contract  or  obligatory  upon  the  par* 
ties  firom  its  being  a  written  instrument,  &c.  I  tnink 
that  that  applies  to  cases  not  only  where  the  docn* 
ment  is  signed,  but  where  it  also  contains  the  actual 
terms  of  the  agreement  between  them.  Hera  the 
paper  is  not  signed,  and  the  terms  of  tho  agreement 
were  dtered  so  far  as  related  to  the  price  to  be  paid. 
The  judgment  will  therefore  be  affirmed  with  costs. 
Judgment  affirmed  with  cottt. 

Waonbr  e.  Imbrir. 
BankrupCt  certificate— 6  Geo.  4,  e.  16,  ttet.  122, 

1 27— Conttruclion— Pleading. 

The  \2ind  tee.  of  6  Geo.  4,  c.  16.  enacti,  "  That 

Its  tuch  cerlificate  shall  be  such  ditcharge,  unlett 

the  committionert,  thall  in  writing,  under  their 

handt  and  tealt,  certify  to  the  Lord  ChanctUor 
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EXCHEQUER  CHAMBER. 


iAai  tuei  banirmt  hai  made  a  full  dueotery  of 
JU*  ettaie  and  ^ieU,  and  m  all  thingi  conformtd 
01  aforeaaid,  and  that  there  doet  not  appear  any 
reaion  to  doubt  the  trctb  or  fulness  qf  tuch 
diteovery  ■'" 
Beld,  that  the  eomnuirionert  nuut  eerttfy  both  at 
to  the  TRUTH  and  fulness  (^f  the  ditcovery, 
and  where  ther^ore  a  plea  ttated  that  the  com- 
mittionert  had  certified  to  the  fulness  of  the 
ditcovery,  but  omitted  the  word  truth,  it  teat 
held  bad  on  demurrer. 

This  was  an  action  of  debt  brought  against  the 
defendant  upon  a  recogniaance  of  bail ;  the  defend- 
ant had  pleaded  puit  darrien  continuance.  That  the 
plaintiff  had  been  twice  a  banlampt ;  that  under  his 
aecond  bankruptcy  he  did  not  pay  ISs.  in  the  pound ; 
and  that  his  aarigntos  were  therefore  the  persons 
entitled.    To  this  plea  there  was  a  demurrer. 

Willet  in  support  of  the  demurrer.  To  permit 
an  amendment  m  such  a  case  as  this  would  be  to 
encourage  barratry.  This  plea  states  that  the  first 
bankruptcy  took  place  so  far  back  as  1829,  and  that 
the  plamtifi'  obtained  his  certificate :  that  the  second 
iMnkruptcy  oocnned  in  1837,  and  that  he  then  also 
obtained  his  certificate,  and  that  he  did  not  pay  I5a. 
in  the  pound,  whereby,  under  the  127th  sec.  of 
6  Geo.  4,  c  16,  the  assignees  became  entitled.  There 
is  also  a  statement  that  the  assignees  under  the 
second  bankruptcy  made  a  demand  within  eight 
days,  wliich  is  essentiaL  This  plea  does  not  shew  a 
Taud  certificate  under  the  first  bankruptcy.  The 
122nd  section  of  the  6  Geo.  4,  c.  16,  after  stating 
bow  the  bankmpt's  certificate  is  to  be  signed,  enacts 
that  "no  such  certificate  shall  be  such  discharge 
unless  the  commissioners  shall  in  writing,  under 
their  hands  and  seals,  certify  to  the  Lord  Chancellor 
ttat  such  bankrupt  has  nutde  a  full  discovery  of  his 
estate  and  effects,  and  in  all  things  conformed  as 
aforesaid,  and  that  there  does  not  appear  any  reason 
to  doubt  the  truth  or  fulnett  of  sudi  discovery." 
Now,  in  this  plea,  the  word  truth  is  omitted ;  and  it 
merely  states  that  there  did  not  appear  any  reason 
to  doubt  the  fubtett  of  the  discovery  made.  The 
{noperty,  if  m  either  of  the  assignees,  is  in  the 
asrignees  of  the  first  bankruptcy,  and  the  interference 
of  ne  assignees  of  the  second  bankruptcy  therefore 
goes  for  nothing.  Again,  the  plea  states  that  the 
estate  did  not  produce  158.  in  the  pound, — ti»t  is 
dearly  not  traversable.  'The  127th  sec.  provides  that 
where  a  bankrupt  has  been  bankrupt  before,  &c,  nn- 
kM  his  estate  shall  produce  (after  all  charges)  snffi- 
dent  to  pay  15s.  in  the  pound,  &c.  The 
plaintiff  could  not  take  issue  on  this  plea.  The 
words  "after  all  chuges "  are  omitted  and  the  plea 
is  bad.  {fiwrrowt  v.  Hodaton,  9  A.  &  £.  499;  Her- 
iert  v.  Sayer,  5  Q.B.  965.) 

/.  Brown,  contra.  To  support  the  pUuntiff's 
MXmnent  the  Court  must  decide  that  if  the  bank- 
mpt  had  pleaded  his  bankruptcy  in  this  form  it 
would  have  been  bad.  If  the  certificate  substan- 
tially agrees  with  the  127th  sec.  then  the  122nd  sec 
will  come  into  operation.  The  statute  does  not  give 
aoy  form,  and  if  the  substance  of  the  enactment 
b  contained  in  the  certificate,  that  is  all  that  is  re- 
qoired.  If  the  commissioners,  instead  of  certifying 
that  the  bankrupt  had  made  a  full  discovery,  &c. 
bad  certified  that  he  had  made  a  complete  discovery. 
Hat  would  have  been  sufficient ;  the  elanse  uses  the 
eicpression  truth  or  fulness  in  the  disjunctive,  and 
one  or  the  other  is,  therefore,  sufficient.  If  the  dis- 
covery be  not  true,  bow  can  it  be  a  full  discovery  ? 
Hie  bankrupt  could  not  in  all  things  have  conformed 
to  the  Act  unless  he  had  made  a  true  and  ftiU  dis- 
earay.  This  form  is  found  in  Chitty  on  Pleading, 
fOt  Ed. ;  the  word  truth  is  there  omitted.  It  is  im- 
possible to  discover  what  does  not  exist  in  truth. 
After  the  allowance  by  the  Lord  Chancellor 
the  Court  will  take  it  for  granted  that  the  certificate 
b  correct,  —  he  referred  to  Howard  v.  Gottett. 
[Parke,  B.— The  plea  would  have  been  good  if  it 
had  merely  stated  that  the  Lord  Chancellor  had 
allowed  it.  I  think  your  first  argument  was  the  best.] 
As  to  the  second  port  of  the  plaintiff's  argument, 
the  established  rule  is,  that  whatever  is  impliedly 
eontained  in  the  plea  is  as  much  traversable  as  if  it 
were  alleged  ;  when  the  plea  states  that  the  gross 
amount  <n  the  estate  was  not  15s.  in  the  pound,  it, 
of  course,  implies  that  the  net  produce  was  not  15s. 
In  the  pound.  The  allegation  means  the  same  thing 
as  if  the  words  "  alter  all  charges"  were  introduced ; 
it  states  that  the  estate  did  not  produce  sufficient  to 
pay  every  creditor  15s.  in  the  pound ;  that,  of 
course,  must  mean  sufficient  to  pay  them  out  of 
■loneys  applicable  to  such  a  purrose,  which  would 
•  be  after  payment  of  charges.  The  authority  of 
Burrowi  v.  Hodgton  is  shaken  by  the  case  of 
Stewart  v.  Collint.  2  L.  M.  &  P.  61 ;  Parier  v. 
out,  5  D.  &  L.  was  also  cited. 

Willet,  in  reply.— On  both  points  the  plaintiff  is 
entitled  to  judgment;  probably  the  words  "  vera- 
cioQS  and  complete  "  would  do  as  well  as  "  true  and 
fall,"  but  that  is  not  the  question  here ;  one  of  the 
leqaisites  has  been  altogether  omitted. 

Parks,  B.— We  are  of  opinion  that  the  objec- 
tiosu  taken  to  Qda  plea  must  prevail,  and  the  true 


grammatical  sense  of  the  words  of  the  Act  of  Par-  ' 
Uament  be  adhered  to.    It  may  be  true  that  it  is  not , 
necessary  to  use  the  precise  words  of  the  statute, 
but  here  one  requirement  is  omitted.    If  a  man 
stated  he  had  property  which  he  did  not,  in  feet,  < 
possess,  that  would  be  a  full,  and  more  than  a  full 
discovery,  but  it  would  not  be  a  true  one.    It  was 
the  intention  of  the  Legislature  that  the  commis- 
sioners should  certify  to  the  fulness  and  truth  of  the 
discovery.    The  statute  requires  it,  and  under  that  | 
statute  they  ought  to  certify  both  the  one  and  the 
o^er,  and  if  that  be  so,  this  plea  does  not  shew  that 
there  is  any  property  in  these  asognees. 

Judgment  far  the  plaint^. 

MayiS  and  June  30. 

BuHMtSTBR,   ONE   OF    THE    P.  O.    OF  THE  LoNDON 
AND  WESTMINaTBR  BaNK  r.  NoRRIS,  O.  M.  OF 

THE  German  Mining  Company. 
A  company'!  deed  ofiettlemtnt  contained  the  fol- 
lowing cUaae :—"  That  the  affaire  and  butmett 
qfthe  company  thall  be  under  the  sole  and  entire 
control  qf  the  direetort,  <tf  whom  there  thall  be 
not  lett  than  five,  or  more  than  nine;  and  three 
qfthem  thall  form  meetingt  qfthe  direetort,  and 
thall  for  all  purposes  be  competent  to  act"  but 
the  general  purport  qfthe  deed  confined  the  con- 
cern to  the  carrying  on  their  operationt  by  levy- 
ing a  turn  of  money  at  et^iital,  out  qf  which  the 
butinttt  wat  to  be  carried  on  for  the  ben^t  qf 
the  company : 
Held,  that  the  above  claute  andfactt  did  not  give 
authority  to  the  direetort  to  borrow  money  on 
mortgage  for  the  purpotet  qfthe  company. 
Atiumptit.— The  declaration  contained  the  usual 
money  counts. 
Pleat. — Non-atmmptit !  payment  and  set-oS!, 
At  the  trial,  before  Piatt,  B.  a  verdict  was  re- 
turned for  the  pluntiff  for  the  money  borrowed, 
except  4,927<. 

A  rule  niri  having  been  obtained  for  a  new  trial, 
on  the  ground  of  misdirection, 

Theitger  {Bovill  with  him)  shewed  cause. — ^The 
question  vras,  whether  or  not  the  directors  of  the 
German  Mining  Company  were  empowered  to  borrow 
money  for  the  necessities  of  the  company,  or  whe- 
ther tiie  deed  prevented  it  It  appeared  that  this 
company  had  been  formed  for  the  purpose  of  pur- 
chasmg  certain  mines  in  Germany,  working  tnem 
and  selling  the  produce;  and  it  was  now  con- 
tended tl^  the  deed  gave  sufficient  authority 
to  borrow,  or  that,  if  it  did  not,  the  share- 
holders had  notice,  and  so  had  acquiesced  in 
what  had  been  done.  The  clause  in  the 
deed  particularly  relied  on  was  as  follows : — "  That 
the  affairs  and  business  of  the  company  shall  be 
under  the  sole  and  entire  control  of  the  directon,  of 
whom  there  shall  not  be  less  than  five  or  more  than 
nine ;  and  three  of  them  shall  form  meetings  of  the 
directors,  and  shall  for  all  purposes  be  competent  to 
act."  These  words,  it  was  contended,  were  suffi- 
ciently extensive  to  give  the  directorspowerto  borrow, 
to  enable  them  to  carry  on  the  works  of  the  com- 
pany. The  words  in  the  case  of  The  Bant  of 
Auttratatia  v.  The  Bant  qf  Auttralta  were  not 
larger  than  these,  and  this  case  was  stronger  than 
th^  for  there  the  money  was  borrowed  to  pay 
money  already  expended.  It  appeared  that  the 
4,927/.  was  rejected  by  the  jury,  because  it  was  not 
included  in  the  bankers'  pass-book.  They  cited 
TVtdwen  v.  Bouryte,  6  M.  &  W.  461 ;  Hawiini  v. 
Bourne,  8  H.  &  W.  704 ;  Ridley  v.  The  Plymouth 
Banking  Company,  2  Ex.  717. 

The  Altomey-Gtntral,  Crowder,  Cowling,  T.  C. 
Smith,  and  Drewry,  in  support  of  the  rate. — ^The 
learned  judge  left  it  to  the  iury  to  say  whether  the 
directors  of  this  company  nad  power  to  bind  the 
shareholders,  stating  also  that  it  frequently  happened 
that  not  only  the  deed  itself  might  be  evidence  of 
that  power,  bat  that  some  (act  belonging  to  the  case 
mi^ht  he  added,  for  the  purpose  of  explaining  and 
giving  a  construction  to  it,  and  he  then  proceeded  to 
tell  then  that  the  deed  conferred  the  sole  and  entire 
control  of  the  affairs  and  business  of  the  company 
on  the  directors.  That  direction  is  clearly  wrong. 
The  deed  did  not  give  such  an  authority,  and  no 
acquiescence  of  the  shareholders  could  overrule  the 
deed  or  give  to  them  a  greater  power.  The  deed 
invests  the  directors  with  sole  and  entire  control,  and 
they  have  power  to  create  new  shares  if  farther  capital 
is  necessary,  and  power  to  call  a  general  meeting  of 
the  shareholders  to  consider  any  new  mode  of  carry- 
ing on  the  affairs  of  the  company,  [Aldkrson,  B. 
—If  they  had  wanted  to  borrow  money,  it  is  reason- 
able to  suppose  they  would  have  culed  a  general 
meetiiu|  to  lay  the  matter  before  them.]  The 
plaintin  have  no  right  to  complain ;  and  if  this  rule 
IS  made  absolute,  it  will  be  a  salutary  lesson  to  joint 
stock  companies.  No  question  was  left  to  the  jury 
of  prior  authority  or  subsequent  acquiescence.  If 
there  was  no  general  acquiescence,  which  there  was 
not,  there  was  no  question  to  go  to  the  jury  ;  there 
was  only  a  question  of  law  on  the  construction  of  the 
deed.  The  meaning  of  the  clause  giving  power  to 
summon  a  general  meeting  is,  that  the  directon 


should  do  nothing  to  afliacttlieoaipai  of  the  praparty 
of  the  company  without    such   general   meeiiiic. 
(XKciKiwon  V.   Valpy,  10  B.  &  C.  128;  Rr  parte  . 
Morgan,  1  McNanghten  and  Gordon,  225;  Botmm- 

rtet  V.  Sortridge,  4  Ex.  699;  Fither  v.  T^lor, 
Hare's  Rep.  218,  were  cited.         Cur.  adr.  tmU. 

JUDOHHNT. 
Aldkrson,  B. — In  this  case  there  was  a  motion  for 
a  new  trial,  and  a  rule  having  been  obtained  by  Hr. 
Crowder.  the  case  was  argued  bcAmos.  Thecaaae 
was  Med  before  my  brother  Piatt,  and  the  qaeetioo 
arose  as  to  whether  or  not  the  committee  of  directon, 
by  whom  certain  German  mines  wera  to  be  carried 
on,  had  the  power  of  borrowing;  and  it  appeared 
from  the  drcnmstanees  of  tiie  case,  and  occonliag  to 
the  manner  in  which  it  was  left  to  the  jury,  the  jury 
found  it,  that  in  their  opinion  it  was  neeeenry  for 
the  pnrpeaes  of  cvrying  on  the  mines,  tiiot  the 
money  shoidd  he  borrowed;  but  we  are  of  opinion 
that,  notwithstandiag  thatfinding.  the  company  ooold 
not  have  any  such  power  as  that  of  boRowing  money; 
that  the  mines  were  to  be  worked  by  a  company,  aad 
the  company  was  to  levy  a  large  sum  of  money  wiili 
which  to  caiTV  on  mat  concern,  amoontiiig  to 
about  50,000/. ;'  and  there  is  in  tiie  deed  of  aettte- 
ment  by  which  the  directon  were  eaipoweied  to  act 
a  power  in  very  general  terms,  enahting  the  iliiiiilBil 
to  do  everything,  "that  the  a&irs  and  bosincas  of 
the  company  shall  be  under  the  sole  and  entiie 
control  of  the  directon,  of  whom  there  AtU  not  be 
less  than  five  or  mote  than  nine;  and  three  of  them 
shall  form  meetings  of  die  directors,  and  dioll.  for 
all  purposes  be  competent  to  act"  Now,  no  donfaC 
those  are  very  large  words,  but  they  must  be  takea 
in  conjunction  wiUi  the  general  words  and  puipoit 
of  the  deed ;  and  the  general  words  and  poiiiort  of 
the  deed  confine  the  concern  to  the  carrying  on  at 
these  mines  by  levying  a  large  sum  of  money  as  ca>- 
pital,  out  of  whidi  capital  the  mines  are  to  be 
worked  for  the  benefit  of  the  company ;  it  foUowo, 
therefore.  Hat  the  directon  had  the  whole,  sole,  and 
complete,  exdosive,  and  entire  control,  only  witli 
respect  to  the  management  of  the  company  by  means 
of  the  moneys  which  were  levied,  and  that  they  had 
no  power  whatever  to  borrow  money.  It  would 
make  a  vast  diiferenoe  to  the  snbaoribcrs  if  such  a 
power  contained  in  these  words  Tere  to  beiuiiirtiwil 
as  imposing  an  unlimited  responsibility  on  the  par- 
ties who  have  entered  into  the  conoern  beyond  tlie 
capital  they  supposed  themselves  to  have  anbaaibed, 
and  with  which  capital  the  ooocem  was  entireiy  to 
be  carried  on.  We  think,  therefore,  my  bnmiar 
Piatt  was  wrong  in  leaving  to  the  jury  tite  pcnat; 
and  that  though  the  jury  might,  in  tiieir  opinioB, 
Uiiok  it  necessary  for  the  purpose  of  carryiag  oa  Aa 
mine,  and  convenient  that  the  monev  ahossld  be 


money 
borrowed,  vet  that  that  could  not  be  d(me  wittmit 
the  consent  of  all  the  sufascriben,  and  with  Oe  coa- 
rant  of  all  the  subscribenno  doubt  it  might  be  dooe. 
That  would  be  on  a  totally  different  footing.  We 
think,  therefore,  there  must  be  a  new  triaL 

Rule  ateokOe. 

Reported  by  Adxk  Brtlisios,  Bsq.  of  the  Inner  Tenplp, 
Bairister-at-Law. 

EKHOK  FHOM  THK  QUBES'S  BKXCH. 
Monday,  Feb.  3. 

(Before  Parke,  B.,  Alderson,  B.,  CaasawKU,  J., 
Platt,  B.,  Williams,  J.,  Talfookd,  J.  aad 
Martin,  B.) 

Phipps  t>.  Daubnet. 

Attorney— Delivery  qf  tigned  billqfeottt    Jfeihur 
company — Proti<«t<ma/  conumitteemt- 

A.  the  attorney  of  the  railway  company,  i 
B.  another  attorney,  to  do  wort  for  the  < 
pany.  B.  tent  by  pott  to  A.  a  letter  imhtmf 
•it  bill  qf  cottt,  properly  tigntd,  and  ilfsdii^ 
"  N.  L.  and  H.  Railway  to  B.  Dr."  A  copy  ^f 
thai  bill  wat  ifflerwardi  given  into  the  JUms  qf 
the  defendant,  a  member  qf  the  pnritittal  eea*. 
mittee,  who  taid  that  he  had  teem  it  btfon,  ami 
that  it  wat  not  intended  to  dilute  tka  itana. 
After  tome  convtrtation  betweem^ht  ptfttm  wie 
delivered  the  copy,  the  dtfendanlTand  otAer  yra> 
vitional  committeemen,  the  copy  of  the  till  wmt 
taken  away  by  the  perten  who  brought  it  .- 

Held—1.  That  the  form  qfthe  biU  wot  tiMciaU  <• 
tttti^  the  tttttutt  6  ic7  Vict.  e.  73>  «.  57,  at  tkt 
heading  imported  that  the  plaiiUiff  wtaamt  <• 
charge  all  the  pertont  liiMeJor  tk*  war*  dne 
by  him  for  the  N.  L.  and  H.  Railwmy. 

2.  That  there  wat  evidence  for  the  nay  qf  a  af~ 
ficient  delivery  qf  the  bill  to  the  atfenimi,  ar 
the  jury  might  have  drawn  the  eencAima  that 
though  the  copy  qf  the  bill  wot  ns  fad  taiaa 
away,  the  defendant  wat  at  Uberty  ta  ham  htpt 
it  if  he  pleated. 

Qttsere,  whether  the  delivery  to  A.  by  letter  i 
have  been  tuffieient. 
Error  from  the  Q.  B.  upon  a  bill  of  i 

tendered  to  the  raling  of  the  learned  jodca,.  a*  th» 

trial. 
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Debt,  for  work  done  ss  an  attorney  and  mU* 
cttor,  &c. 

2iu{  Plea.—Thtt  the  work,  &c.  was  done  after 
the  passing  of  7  Vict. ;  that  the  plaintiff  was  during 
all  the  time  an  attorney ;  and  that  the  plaintiff 
did  not,  one  month  before  the  commencement  of 
the  suit,  deliver  to  the  defendant,  or  send  by  the 
post  to  or  leaTe  for  him  at  his  country  house,  office 
of  bvysiness,  dwelling-house,  or  last  known  place  of 
abode,  or  Mt  any  or  either  of  such  places,  a  bill  of 
barges,  &c.  subscribed  with  the  proper  hand  of  the 
llaintiff,  or  inclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner,  referring  to  any  such  bill 
as  aforesaid,  according  to  the  form  of  the  statute. 

Replication. — ^That  plaintiff  did,  one  month  before 
the  commencement  of  the  suit,  ddiver  to  the  defen- 
dant a  bill  of  charges,  &c.  subscribed  with  the 
proper  band  of  him  (the  plaintiff}. 

llie  record  then  set  forth  the  proceeding  at  the 
trial,  which  took  place  before  Erie,  J.,  in  Middlesex, 
on  the  14th  July,  1850 ;  and  the  evidence  then 
oSisred,  as  follows :  And  thereupon  the  counsel 
learned  in  the  law  for  the  said  plaintiff,  to  maintain 
and  prove  the  issue  secondly  within  joined  between 
the  plaintiff  and  defendant  on  his  part,  and  produced 

Sve  in  evidence  a  written  consent  on  the  part  of 
s  defendant,  dated  on  the  20th  day  of  October,  in 
the  year  of  onr  Lord,  1845,  to  become  a  member  of 
the  provisional  commitee  acting  in  the  formation  of 
a  coinmny  called  the  Northampton,  Lincoln,  and 
Hull  Direct  Rulway,  and  signed  bv  the  defendant 
and  then  proved,  and  'gave  in  evioence,  that  one 
George  Pell,  before  and  during  all  the  time  hereinafter 
mentioned,  was  the  attorney  of  the  said  oompany ; 
that  the  plaintiff  was  and  is  an  attorney  and  solicitor 
practising  in  England,  and  that  as  such  attorney  and 
solicitor,  be  was  on  or  about  the  22nd  day  of  Decem- 
ber, in  the  year  of  our  Lord  1845,  employed  by  the 
•aid  George  Pell,  to  do  certain  business  as  such 
attorney  and  solicitor,  in  reference  to  the  under- 
taking to  be  carried  into  execution  by  the  said  com- 
pany,  and  which  was,  and  is,  the  business  for  the 
recovery  of  the  fees,  charges,  and  disbunements,  for 
which  this  action  was  and  is  commenced  and  main- 
tuned,  and  that  such  employment  nas  made  by  a 
certain  letter,  written,  addressed,  and  sent  by  the 
post,  by  the  said  George  Pell,  to  be  received  by  the 
plaintiff,  &c.  (the  letter  was  set  out).  That  the 
plaintiff,  in  the  month  of  Marcli,  1846,  sent  by  the 
poet  to  the  said  George  Pell,  a  bill  of  such  fees, 
diarges,  and  disbursements  aforesaid,  and  in  relation 
to  the  matter  aforesaid,  subscribed  with  the  proper 
hand  of  the  plaintiff,  inclosed  in  a  letter  subscribed 
with  the  proper  hand  of  the  plaintiff,  referring  to 
snch,  and  that  such  bill  was  and  is  in  the  words  and 
figorea  following,  that  is  to  say : 

"  Northampton,  L&coln,  and  Hull  RIdlway, 
To  Robert  Ueaford  Daubney,  Dr. 
16415,  Dec.  20,  Carriage  of  blank  forms  of  notices, 
&c.  2s.  4d. 
(Then  follow  numerous  other  items.) 
(Signed)  Robert  Heaford  Daubney." 
And  thereupon  the  counsel  learned  in  the  law  for 
the  pluntiff,  further  to  maintain  and  prove  the  said 
issue,  as  secondly  above  joined,  as  aforesaid,  pro- 
duced a  certain  bill  of  such  fees,  charges,  and  dis- 
bursements in  the  words  and  figures  aforesaid,  and 
diea  proved  to  the  said  jurors,  that  one  Joseph 
Danbney,  in  the  month  of  December,  in  the  year  of 
our  Lord,  184G,  shewed  the  bill,  so  produced,  to  the 
defendant,  who  then  said  to  the  said  Joseph  Daubney, 
that  he,  the  defendant,  had  before  seen  a  bill  like  the 
■aid  bill  so  produced  to  the  said  jurors,  and  thereupon 
thesaid  counsel  for  the  plaintiff  did  thenandthereinsist 
before  the  said  justice,  on  behalf  of  the  plaintiff,  that  the 
■aid  several  matters  so  produced  and  given  in  evi- 
dence on  the  part  of  the  plaintiff  as  aforesaid  were 
nffident  and  ought  to  be  admitted  and  allowed  as 
decisive  evidence  to  entitle  the  plaintiff  to  a  verdict 
luon  the  said  issue  so  secondly  within  joined  as 
ubresaid  ;  and  the  said  counsel  for  the  plaintiff  did 
then  and  there  pray  the  said  justice  to  admit  and 
allow  the  said  matter  so  produced  and  given  in  evi- 
dence for  the  plaintiff  as  aforesaid  to  be  conclusive 
evidence  in  favour  of  the  plaintiff,  to  entitle  him  to  a 
Tadiat  on  the  jaid  issue ;  that  to  this  the  counsel 
learned  in  the  law  of  the  said  defendant  did  then 
■ad  there  insist  before  the  said  justice  that  the  same 
were  not  sufficient  nor  ought  to  be  admitted  or 
allowed  to  entitle  the  plaintiff  to  a  verdict  on  the 
said  issue ;  and  the  said  justice  did  then  and  there 
declare  and  deliver  his  opinion  to  the  jury  aforesaid 
that  the  said  matters  so  produced  and  given  in  evi- 
dence for  the  pkuntiff  as  aforesaid  were  sufficient  to 
entitle  the  plaintiff  to  a  verdict  on  the  said  issue, 
and  with  that  direction  left  the  same  to  the  jury. 
Whereupon  the  said  cou  isel  for  the  defendant,  con- 
oraving  that  by  law  the  matters  aforesaid  so  as  afore- 
said prodoceo  and  given  in  evidence  to  the  said 
jwoia  by  the  plaintiff  on  the  issue  aforesaid  so 
secondly  above  joined,  were  not  sufficient  to  entitle 
tlie  plaintiff  to  verdict  upon  the  said  issue  then  and 
thae,  and  before  the  giving  of  the  verdict  herein- 
after mentioned,  made  therein  exceptions  to  the  said 
opinion  to  the  said  justice ;  thereupon  the  jury  then 


and  there  gave  the  verdict  for  the  said  phuntiff  upon 
the  said  issue,  and  inasmuch  as  the  matters  afore- 
said do  not  appear  by  record  of  the  verdict  afore- 
said, &c.  (concluding  in  the  usual  form). 

ilellor,  for  the  plaintiff  in  error. — First,  there  was 
no  delivery  of  a  signed  bill,  within  the  meaning  of 
the  statute  6  &  7  Vict.  c.  73,  s.  37.  The  statute  re- 
quires a  delivery  to  the  defendant  or  a  sending  by 
the  post;  and  assuming  a  delivery  to  the  defendant's 
agent  to  be  sufficient,  there  is  no  authority  for  saying 
that  it  is  sufficient  to  send  it  by  post  to  an  agent. 
( Tatt  V.  Hitchitu,  7  C.  B.  875 ;  Btandy  v.  De  Burgh, 
6  C.  B.  623.)  But  the  real  objection  to  the  first  de- 
livery, which  was  the  sending  by  post  to  Pell,  is  that 
Pell  IS  not  shewn  to  have  been  the  defendant's  agent 
for  that  purpose.  Pell  was  the  solicitor  of  a  railway 
company,  of  the  provisional  committee  of  which  de- 
fendant was  a  member.  He  was  not  the  defendant's 
private  attorney,  nor  the  attorney  of  the  committee ; 
and  the  defendant  is  not  stated  to  have  been  a  member 
of  the  company.  But  if  so,  and  if  Pell  was  the  attorney 
of  the  committee,  it  would  not  have  been  within  the 
scope  of  his  authority  to  receive  an  attorney's  bill  for 
the  defendant,  so  as  to  charge  the  defendant  per- 
sonally. This  case  is  therefore  quite  distinguishable 
from  Vincent  y.  Slaymaker,  12  East,  Z12;ReButh, 
8  Beav.  66 ;  and  McGregor  v.  Keiley,  3  Ex.  794, 
and  that  class  of  cases.  The  second  alleged  de- 
livery, when  the  bill  was  shewn  to  the  defendant,  is 
quite  insufficient,  because  it  was  merely  shewn  to  him 
and  then  taken  away.  The  defendant  said  he  had 
seen  it  before;  but  that  might  have  been  at  Daubney's 
office.  It  is  clear  that  the  signed  bill  must  be  left 
with  the  party  charged.  {Eicke  v.  Noket,  Moo.  & 
M.  303 ;  Crowder  v.  Shee,  1  Camp.  437 ;  Brookt  v. 
Miuon,  1  H.  Bl.  290.)  Eggington  v.  Cumberledge, 
I  Ex.  271,  will  be  relied  upon  by  the  other  side ;  but 
that  case  is  distinguishable,  bemuse  the  Court  there 
proceeded  upon  the  ground  that  the  bill  was  delivered 
to  parties  who  might  have  been  sued  jointly  with  the 
defendant.  In  that  case  nothing  turned  upon  the 
form  of  the  bill ;  but  here  the  heading  of  the  bill 
charges  the  company,  and  if  that  is  sufficient  because 
the  company  employed  the  solicitor,  then  the  delivery 
must  be  suffident  to  charge  the  defendant 
personally.  Secondly,  the  form  of  the  bill  is 
insufficient,  because  it  does  not  charge  the  de- 
fendant. In  truth,  it  charges  no  one.  The 
effect  of  the  heading  is  no  more  than  this, — 
that  the  work  done  had  relation  to  the  affiiirs  of  the 
particular  railway.  Throughout  the  legislation  on 
this  subject  it  appears  to  have  been  a  primary  object 
that  the  bill  should  point  out  clearly  the  party 
charged  (3  Jac.  1,  c.  7,  s.  1 ;  2  Geo.  2,  c.  23,  s. 
23 ;  6  &  7  Vict.  c.  73,  8.  37)  ;  and  the  statute  is  not 
complied  with  unless  the  hill  of  costs  be  addressed 
to  the  person  who  is  intended  to  be  charged.  {Man- 
ning y.  Glynn,  1  Jones  Ex.  Ch.  (Irish)  Rep.  513; 
Taylor  \.  Hodgton,  3  Dowl.  &  L.  115 ;  Edxeardt  v. 
Lawhu,  6  C.  B.  329.) 

Whitthunt,  contra,  relied  upon  Eggington  v. 
Cumberledge,  which  was  an  action  upon  an  attor- 
ney's bill  agfinst  a  member  of  the  provisional  com- 
mittee of  a  railway  company.  It  appeared  that  the 
plaintiff,  who  was  employed  as  local  uent  and 
attorney,  sent  his  bill  to  the  residence  of  the  soli- 
dtor  of  the  company,  who  laid  it  on  one  occasion 
before  the  committee,  when  the  defendant  was  pre- 
sent, and  on  another  occasion  it  was  laid  before  the 
committee  b^  the  secretary,  when  the  defendant  was 
absent  This  was  held  to  be  a  sufficient  delivery  of 
the  bill  within  the  statute.  (He  was  stopped  by  the 
Court.) 

Mellor  was  heard  in  reply. 

Parke,  B. — We  are  all  of  opinion  that  the  ruling 
of  my  brother  Erie  was  correct,  and  that  the  judg- 
ment of  the  Court  of  Q.  B.  must  be  affirmed.  The 
question  arises  upon  the  replication  to  the  plea, 
which  alleges  that  there  was  no  delivery  of  a  signed 
bill  of  costs.  The  replication  states  that  the  plain- 
tiff did  one  month  before  the  commencement  of  the 
action  deliver  to  the  defendant  a  bill  of  charges  of 
fees  and  diabursements  in  the  plea  mentioned,  sub- 
scribed with  the  proper  hand  of  the  plaintiff,  pur- 
suant to  the  statute.  It  appears  upon  the  evidence 
as  set  forth  in  the  bill  of  exceptions,  that 
a  bill  of  the  phuntiff's  charees,  as  attorney, 
was  sent  by  him  to  Pell,  at  Fell's  request,  the 
latter  as  attorney  of  the  company  having  employed 
the  plaintiff  as  an  attorney  to  do  work  ako  for  the 
company.  The  bill  was  worded  thus: — "North- 
ampton,  Lincoln,  and  HuU  Railway,  to  Robert 
Heaford  Daubeny,  debtor."  After  that  a  meeting 
took  place,  at  which  the  defendant  was  present,  and 
at  which  a  copy  of  the  bill  signed  by  the  plaintiff 
was  produced.  The  defendant  looked  the  bill  over, 
and  said  he  had  seen  that  bill  before,  and  that  he 
did  not  intend  to  dispute  the  items.  Other  mem- 
bers came  in  and  the  matter  was  discussed  between 
them,  and  ultimately  the  bill  was  taken  away  by 
J.  H.  Danbeny.  There  is,  therefore,  evidence  that 
the  defendant  had  the  bill  of  costs  in  his  possession, 
and  that  after  some  conversation  on  the  subject  the 
copy  was  taken  away.  The  learned  jud^  nued  tiiat 
there  was  evidence  of  a  suffident  dehvery  of  the 


bill,  and  gave  his  opinion  that  the  bill  in  its  present 
form  womd  satisfy  the  reqtiirements  of  the  statute. 
Now,  with  respect  to  the  form  of  the  bill,  it  is  con- 
tended by  Mr.  Mellor  that  the  statute  requires  that 
not  merely  a  list  of  charges  should  be  made  out,  bat 
that  the  bill  must  state  one  puty  to  be  credittw,  and 
another  party  debtor,  and  he  contends  that  this  has 
not  been  done  in  the  present  case  ;  and  he  dted  Ote 
authority  of  Manning  y.  Olynn.  No  doubt  that 
decision  is  perfectly  correct,  but  in  that  case  the  bill 
had  no  beading  at  all.  The  question  here  is  whether, 
on  reading  the  bill,  some  penon  is  not  shewn  to  be 
intended  to  be  made  debtor.  The  bill  is  not  heeded 
merely  "Northampton,  Lincoln,  and  Hull  Rail- 
way,' but  "NortiiamptOD,  Lincoln,  and  HuU  Rail- 
way to  R.  H.  Daubeny,  debtor."  We  think 
that  this  heading  does  snffieientiT  import  that 
the  plaintiff  meant  to  charge  all  the  persons 
responsible  for  the  work  done  for  the  North- 
ampton, Lincoln,  and  HuU  Railway.  It,  therefore, 
in  our  opinion  suffidently  charges  the  defendant. 
The  only  remaining  question  then  is,  whether  there 
is  suffident  evidence  to  go  to  the  jury  that  the  bill  of 
charges  was  delivered  to  the  defendant.  It  is  con- 
tended that  the  delivery  to  Pell  was  not  suffident 
to  satisfy  the  statute;  and  some  of  us  entertain  a 
doubt  wheliier  that  would  have  been  suffident  had 
the  case  turned  on  that  delivery  alone.  But  there  is 
some  evidence  that  Pell  delivered  the  bill  to  the  de- 
fendant, for  the  defendant  says  that  he  had  seen  the 
bill  before,  and  had  examined  it.  Some  of  us  think 
that  that  would  be  evidence  to  shew  that  Pell  wag 
authorised  by  the  defendant  to  receive  the  bill  for 
him.  That  would  bring  the  case  within  the  authority 
of  Vincent  v.  SlaymaSer,  where  it  was  held  that 
delivery  to  an  attorney,  who  had  been  substituted  for 
the  original  attorney,  was  sufficient.  I  must  say  for 
myself  that  I  entertain  some  donbt  whether  the  deli- 
very to  Pell  would  have  been  suffident  to  charge  the 
defendant.  But  we  all  of  us  think  that  the  putting 
the  bill  into  the  hands  of  the  defendant  at  the  inter- 
view was  evidence  to  go  to  the  jury  of  a  delivery  to 
him.  On  the  facts  hud  before  the  jury  with  respect 
to  that  meeting  the  jury  nught)  have  conduded  that 
the  bill  was  only  shewn  to  the  defendant,  and  that 
the  plaintiff  intended  to  take  it  back  again,  or  ther 
might  have  drawn  the  condudon  that  the  plaintis 
said  to  the  defendant,  "  You  may  take  the  bill  if  yon 
Uke,"  and  that  the  defendant  said,  "  As  I  do  not 
intend  to  dispute  the  charges,  you  may  take  it  back 
again."  It  was  a  question  for  the  jai7  whether  the 
defendant  was  at  liberty  or  not  to  have  kept  the  bill. 
In  the  one  view  of  the  case  there  vrould  have  been  a 
good  delivery  of  the  bill;  in  the  other,  there  would 
not.  We  all  think  that  the  learned  judge  was  right 
in  saying  that  there  was  suffident  evidence  for  uie 
jury.  Judgment  tifflrmed. 

EBBORS  FBOU  THE  EXCHSQTTBB. 

Beported  by  C.  J.  B.  Histslst,  Eaq.  of  the  Hiddle 

Temple,  Barriater-at-Law. 

Wednetday,  May  16. 
(Befbre  Pattkson,  Maulk,  Wiobtman,  Bbjje, 
and  Williams,  JJ.) 
Fkiar  e,  Gbay  and  OrHEae. 
Covenant— Pleading— Condition  prteedeni. 
A  lea*e  contained  a  proviso,  that  on  notice  to  guU 
being  given  by  the  lettee  eighteen  months  brfore 
the  end  qf  the  eighth  year,  and  all  arrears  cf 
rent  being  paid,  and  »1\  covenants  and  agreements 
on  the  part  nfthe  lessee  having  been  observed  and 
performed,  the  least  should  Mermine  at  the  end 
of  the  eighth  year,  "nevertheless  without  or*- 
judiee  to  any  claim  or  remedy  which  any  qf  the 
parties  hereto  may  then  be  entitled  to  for  breach 
of  any  qf  the  covenants  or  agreements  herein' 
brfore  contained :" 
Held  in  error,  reversing  the  decision  of  the  Court  y 
below,  that  the  performance  qf  all  the  covenants 
by  the  lessee  was  a  condition  precedent  to  his 
right  to  determine  the  lease. 
This  was  an  action  of  covenant  by  the  assigDee  of 
the  lessor  against  the  lessees  under  an  indenture  of 
lease.    The  dedaration  assigned  various  breaches  of 
covenant.  „ 

P/«a.— Setting  ont  the  lease  dated  April  30,  I8S0, 
of  certain  lands  and  mines  for  forty-two  years,  at 
the  vearly  rent  of  280/.  for  the  mines,  and  51/.  for 
the  Umd. 

The  most  important  part  of  the  leSse,  and  that  on 
which  the  opinion  of  the  Court  was  now  soiurht,  was 
a  certain  proviso  in  the  following  terms :  "  Provided 
also,  that  if  the  said  lessees,  their  executors  or 
administrators,  shall  be  desiroas  to  quit  the  ssM 
premises  brareby  demised  at  the  end  of  the  first 
dght  years  of  the  said  term,  or  at  the  end 
of  the  first  or  any  subsequent  three  yeais 
after  the  expiration  of  the  said  eight  years, 
and  of  such  their  desun  shall  give  to  the  said  Jolm 
Friar,  the  lessor,  his  heirs  or  sasigns,  notice  in 
writing,  eighteen  calendar  months  before  the  ezpira> 
tion  of  sum  eighth  year,  and  thereafter  before  the  ex- 
piration of  any  soeh  three  yean  (as  the  ease  may  be), 
then  and  in  sodi  case  all  aneara  of  rent  being  paid 
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and  all  anil  smgular  the  covenants  and  agreements 
on  the  part  of  toe  jeaaett  having  been  duly  observed 
and  peiTormed,  this  lease  and  every  clause,  and  any- 
thing herein  contained,  shall,  at  the  expiration  of 
the  first  eight  jrears,  and  thereafter,  at  the  expira- 
tion of  socn  third  year  (whichever  in  the  said  notice 
shall  be  expressed),  cease,  determine,  and  be  utterly 
void,  to  all  intents  and  purposes,  in  like  manner  as 
if  the  whole  of  the  said  term  of  42  years  had  then 
ran  out  aad  expired ;  but  nevertheless,  without  pre- 
judice to  any.  claim  or  remedy  which  an^  of  the 
parties  hereto  or  their  respective  representatives  may 
then  be  entitled  to  for  breach  of  any  of  the  cove- 
nants or  agreements  hereinbefore  contained."  The 
plea  then  idleged  that  the  whole  of  the  alleged  rent 
became  and  was  dne  and  payable  after  the  12th  day 
of  May,  1846,  apd  after  the  expiration  of  the  first 
eight  years  of  (be  term,  and  after  the  lease  and  every 
danse.and  thinj:  therein  contained  had  ceased,  de- 
temuoed,  and  become  void  as  thereinafter  men- 
tiooed ;  and  that  after  the  making  of  the  lease,  and 
eighteen  calendar  months  before  the  expiration  of 
the  first  eight  years  of  the  term,  the  defendants 
being  desirous  to  qait  the  said  demised  premises  at 
the  end  of  the  first  eight  years  of  the  term,  gave  no- 
tice to  the  plaintiff  in  writing  of  such  their  desire, 
and  thereby  gave  the  plaintiff  notice  that  they  would 
quit  and  dehver  up  possession  of  the  said  demised 
premises,  on  the  12th  day  of  May,  1846,  being  the 
end  of  the  first  eight  years  of  the  said  term ;  tluit  at 
the  expiration  of  those  eight  years  all  arrears  of  the 
said  rent  so  reserved,  and  made  payable  by  the  said 
indenture,  had  been  and  were  paid,  and  all  and 
singular  the  covenants  and  agreements  on  the  part 
qf  toe  defendants  had  been  and  were  duly  performed 
•ad  .observed  by  the  defendants,  and  thereupon  at 
the  expiration  of  the  said  first  eighth  year  of  the 
said  term,  and  which  happened  before  the  com- 
mencement of  this  suit,  the  said  lease  and  every 
dause  and  thing  therein  contained,  ceased,  deter- 
mined, and  were  utterly  void  to  all  intents  and  pur- 
poses. 

Xeplieation.—Thtt  all  and  singular  the  covenants 
and  agreements  in  the  said  indenture  were  not  duly 
obserred  and  performed ;  that  after  the  making  of 
the  indenture  and  during  the  said  term  b^ore 
granted,  and  before  the  expiration  of  the  first  eight 
years  of  the  term,  to  wit,  on,  &c.  and  on  divers 
other  days  and  times  before  the  expiration  of  the 
liist  eight  years  of  the  term,  the  defendants  wilfully 
neglected  to  pump  out  of  uie  colliery  large  quanti- 
ties of  water  which  daring  those  days  and  times 
bad  got  in,  and  by  reason  of  such  neglect  or  omis- 
sion the  collieries  and  coal  mines  became  and  were 
drowned  and  overbnrtbened  with  Water,  &c.  con- 
trary to  the  indenture,  and  that  at  the  end  of  the 
first  eight  years  of  the  term  that  breach  was  still 
subsistjiig  and  continuing.    Verification. 

i>(mmTer.— The  plaintiff  below  contended  that 
the  performance  of  the  covenants  and  agreements 
on  the  part  of  the  defendants  was  a  condition  prece- 
dent to  the  exercise  of  the  right  to  determine  the 
lease  by  notice.  The  demurrer  was  argued  on  the 
8th  July,  1850,  and  judgment  passed  for  the  defend- 
ants, on  which  the  plaintiff  brought  his  writ  of  error. 

ilemiitj/,  for  the  plaintiff,  after  going  through  the 
leue  and  pleadings.  This  question  ban  been  already 
three  times  discussed,  first  m  the  Q.  B.  when  that 
Court  held  the  condition  to  be  a  condition  prece- 
dent, and  gave  judgment  for  the  plaintiff.  That 
judgment  was  reversed  in  the  Ex.  Ch.  hut  on  the 
ground  of  a  defect  in  the  pleadings.  Then  this 
action  was  brought  in  the  Ex.  and  Rolfe,  B.  in 
giving  judpnent,  treated  th«  expression  of  opinion 
oontuned  in  the  two  prerioaa  judgments  as  extra- 
ja£ciaL  It  may  be  that  the  compliance  with  all 
these  covenants  to  the  strict  letter  would  he  difficult, 
but  the  parties  knew  the  difficulties  of  the  contract 
when  Uiey  entered  into  it.  Taking  the  whole  con- 
text of  the  lease  together,  it  is  evident  that  the  clause 
vras  purposely  introduced.  Fust,  if  the  landlord 
chose  to  put  an  end  to  the  lease  for  breach  of  co- 
venant, still  that  is  without  pngudioe  to  his  right  to  sue 
for  the  breach  of  covenant.  Aeun,the  tenant  may  give 
notice  of  his  desire  to  determine  the  lease,  but  also 
without  pnuudice  to  the  landlord's  remedy  for  any  prc- 
Ws  breach  of  covenant  Unless  the  Conrt  can  see 
mitinotlf  that  there  was  a  contrary  intention,  the 
CourtwiU  let  the  words  have  their  ordinary  mean- 
ing; but  here  the  expieseions  are  as  plain  at  words 
can  make  them,  and  are  exceedmgly  strong.  The 
oues  relied  on  on  the  other  side  are  all  cases  of  in- 
dependent covenants  or  covenants  depeudeat  on 
•another;  but  this  is  a  power  given  to  a  tenant  to 
determine  his  lease,  which  is  in  the  first  instance 
granted  for  forty-two  years— it  b  a  power  dependent 
upon  a  condition,  and  is  not  the  same  case  as  a 
covenant.  The  whole  power  fiula  if  the  covenants 
aire  not  performed,  and  the  lease  cannot  be  deter- 
Buned  so  long  as  an  important  coveoant  remains 
broken.  This  is  said  to  be  a  case  of  hardship ;  but 
there  exists  in  this  lease  an  arbitration  clause,  under 
which  the  amount  of  compensation  can  easily  be 
•soertained.  Let  the  tenant  pump  the  water  out  of 
the  mine,  and  give  another  notice  for  the  next  three 


years.  The  Conrt  must  violate  many  general  prin- 
ciples if  effect  be  given  to  the  argument  on  the  other 
side.  It  is  a  point  of  immense  importance  in  the 
mining  districts,  and  the  Court  will  give  effect  to 
this  clause,*the  meaning  of  wliicb  is  clear  and  un- 
ambiguous, and  neither  controlled  nor  altered  by 
subsequent  words.  He  cited  Bootte  r.  Blundell,  19 
Ves.  521 ;  Porter  v.  SAepAard,  6  T.  R.  665;  Ben- 
gough  V.  Edridge,  1  Sim.  173. 

H.  Hill,  for  the  defendants. — The  question  is, 
what  was  the  true  intention  of  these  parties,  loojring 
at  the  various  provisions  of  this  lease,  and  taking  it 
as  a  whole,  and  not  anyparticular  part  as  sepaisted 
from  the  other  part  ?  The  case  of  Porter  v.  Shep- 
hard  has  been  cited ;  that  case  is  clearly  distinguish- 
able firom  this ;  the  words  there  were  different,  and 
the  property  leased  being  garden  ground,  &c.  the 
terms  and  arguments  suitable  to  that  case  are 
not  applicable  to  this  cose;  and  there  the  par- 
ticular words  "  from  and  alter "  were  employed. 
In  this  lease  there  is  a  clause  as  follows : — "Never- 
theless, without  prejudice  to  any  claim  or  remedy 
which  any  of  the  parties  hereto  may  be  entitled  to 
for  breach  of  any  of  the  covenants  or  agreements 
hereinbefore  contained  ;"  that  does  not  apply  to  the 
proviso  for  re-entry;  that  nrnviso  is  complete  in 
Itself,  and  the  words  "  hereinbefore  contained"  relate 
solely  to  the  prior  covenants ;  and  although  it  may  be 
said  that  they  are  all  tenant's  covenants,  there  are 
also  provisions  that  amount  to  covenants  on  the  part 
of  the  landlord.  The  parties  evidently  contemplated 
the  possibility  of  the  covenants  not  being  performed. 
[Maule,  J.— The  clause  in  question  was  evidentiy 
inserted  for  the  landlord's  sole  benefit.  If  the  tenant 
does  not  perform  every  part  of  the  covenants,  he 
may  be  tnmed  out,  if  the  landlord  thinks  proper,  or 
he  may  retvn  him  if  he  pleases.  The  tenant  cannot 
set  up  any  breach  of  covenant  to  deprive  the  land- 
lord of  any  power  in  the  lease.]  The  reason  for  in- 
serting the  proviso  for  determining  the  lease  by 
notice,  is  in  the  event  nf  the  mine  being  worked  out. 
The  words  here  used  do  not  constitute  a  condition 

Precedent ;  for  if  that  were  *o,  and  the  tenant  had  \ 
roken  any  of  the  covenants,  his  power  to  determine  j 
the  lease  is  gone  for  ever,  and  many  of  these  are  of  [ 
such  a  stringent  nature  that  it  is  impossible  strictly  . 
to  perform  them.     [Maulb,  J.— You  ssy,  then, 
that  if  these  words  have  any  meaning,  thejr  have  so  | 
much,  and  are  so  stringent  that  the  parties  could 
not  have  intended  that  they  should  have  that  mean- 1 
ing.]    Yes ;  I  am  obliged  to  fo  to  tfaelengtb  that  if 
vou  strike  out  these  words  the  meaning  of  the  in- 
strument would  be  the  same.    The  Courts  are  not 
astute  to  adhere  to  the  strict  wArds,  but  will  look  to  | 
the  meaning  of  the  parlies,  and  the  ;;encral  rule  is  to  | 
ascertain  from  the  nature  of  the  contract  the  inten- 
tion of  the  parties  at  the  time  the  contract  was  en- 
tered into.     It  is  submitted  that  if  this  is  a  con- 
dition   precedent,   the  landlord   could   not   waive 
a   breach   except   by  express   dispensation   under 
seal,    or   by    an    instrument    of  an    equally   high 
autboritr.     Looking  therefore  at  the  nature  of  the 
lease,  the  subject  of  demise,    the   manifold   and 
minute  covenants,  taking  the  whole  deed  and  ex- 
amining its  language  and  the  cases  cited,  it  is  sub- 
mitted that  it  could  not  have  been  the  intention  of 
the  parties  to  make  the  performance  of  everv  one  of 
these  covenants  a  condition  precedent.    He  cited 
Com.  Dig.    tit.   "Condition,"   B.   I;    Doe   dem. 
Spencer  v.   Godwin,  4  M.  &  S.   265;    Hau*  v. 
Biekentaffe,  2  Mod.  34 ;    Warren  v.  Aetere,  Sir  T. 
Jones,  Rep.  205 ;  Daireon  v.  Dj/er,  5  B.  &  Adol. 
584 ;   Margui*  of  Bute  v.  TAomptm,  13  M.  &  W. 
487 ;  /Tomer  v.  FlintotT.  9  M.  &  W.  678;  Wett  v. 
Btaieway.  2  M.  &  6.  729 ;   Thompenn  v.  Brown, 
7  Taunt.  656 ;  Neard  v.  Wadham,  1  East,  619. 
Maniety  was  not  called  on  to  reply. 

JUDGMENT. 
Tueeday,  Mag  20.— Patteson,  J.— This  case 
turns  upon  the  construction  which  is  to  be  put  on  a 
proviso  for  determining  a  lease,  and  that  construc- 
tion must  undoubtedly  be  put  which  the  Court,  by 
an  examination  nf  the  lease,  finds  to  be  according  to 
the  meaning  of  the  parties  to  the  contract.  The 
proviso  is  inserted  solely  for  the  benefit  of  the 
lessees,  apparently  to  enable  them  to  determine  the 
lease,  and  get  rid  of  a  fixed  rent  at  the  end  of  the 
first  eight  years,  if  they  should  bo  desirous  to  do  so, 
probably  contemplating  that  the  lessees  might  in 
that  time  either  have  exhausted  the  mine  or  have 
found  that  it  was  not  worth  their  while  to  continue 
to  work  it  The  proviso  does  not  give  the  lessors 
any  powers  of  determining  the  lease,  nor  does  any 
otber  clause  in  the  lease  give  such  power.  Tlie  pro- 
viso runs  in  these  terms : — "  Then  and  in  such  case, 
all  the  arrears  of  rent  being  paid,  and  all  and  singu- 
lar the  covenants  and  agreements  on  the  port  of  the 
lessees  having  been  duly  observed  and  performed, 
this  lease  and  every  clause  and  thing  therein  con- 
tuned  shall  cease  and  determine  and  be  utterly  void 
to  all  intents  and  purposes,  in  like  manner  as 
if  the  whole  of  the  said  term  of  forty-two 
years  had  then  run  nut  and  expired;  but, 
nevertheless,  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  hereto  or  their  re- 


spective representatives  may  be  then  entifled  to  for 
breach  of  any  of  the  covenants  and  agreements 
hereinbefore  contained."  It  seems  to  be  clear  that 
this  proviso,  but  for  the  last  clause  in  it,  would  make 
the  due  performance  of  all  the  covenants  on  tbepaiC 
of  the  lessees  a  condition  precedent  to  their  right  to 
determine  the  lease.  The  words  are  as  regards  the 
covenants— not  as  regards  the  rent,  because  that  has 
been  paid — but  as  regards  the  covenants  having  been 
duly  observed  and  performed,  and  they  are  inserted 
in  uie  middle  of  the  proviso  ;  and  unless  they  were 
intended  to  qualify  and;  limit  the  power,  one  cannot 
see  what  possible  sense  they  can  have :  they  can 
hardly  have  been  intended  to  preserve  the  right  of 
the  lessors  to  recover  for  breaches  of  the  covenant, 
for  that  right  is  preserved  by  the  last  clause,  being  in 
much  more  ample  and  significant  terms ;  not  that  it 
was  necessary  to  insert  any  words  expressly  preserr- 
ing  such  a  right,  for  the  nght  would  exist  in  point  of 
law  without  any  auch  clause,  althongh  the  contrary 
rule  was  formerly  attempted  to  be  established,' — 
which  circumstance  mav  m  some  measure  account' 
for  the  insertion  of  the  latter  clause  of  this  proviso, 
ex  maiore  canteli.  The  case  ot  Porter  v.  Skepkard, 
6  T.  R.  665,  decided  first  by  the  C.  P.  and  afterwards 
by  the  Q.  B.  in  etror,  is  directly  in  point,  thonghtbn 
learned  counsel  for  the  defendant  in  error  attempted 
to  distinguish  it  by  reason  of  the  words  "from  and 
after,"  which  are  found  in  tiiat  case.  But  those 
words  reallymake  no  difference  in  the  sense  of  Oa 
proviso.  The  multiplicity  and  minuteness  of  the 
covenants  on  the  part  of  the  lessees  wss  urged  to 
shew  the  improbabilitv  of  the  parties  meaning  tiiat 
any  single  breach  of  them  shoud  deprive  the  lessees 
of  the  benefit  of  this  proviso;  and  the  incon- 
venience of  such  a  construction,  with  regard  to 
similar  cases,  was  algo  urrod.  But  these  reasons  do 
not  justify  the  Court  in  refusing  to  put  such  a  con- 
struction on  the  words  as  they  plamly  require,  and 
in  effect  rejecting  them  altogether,  which  we  must 
do  if  we  bold  them  not  to  be  a  condition  precedent. 
Again,  it  is  by  no  means  clear  that  every  minute 
breach  of  the  covenant  would  deprive  the  leaseea 
of  the  benefit  of  this  proviso ;  for  there  are  clauses 
respecting  a  reference  to  an  arbitrator  which,  if 
complied  with,  might  well  be  held  to  be  a  dne  ob- 
servance and  porrormance  of  the  covenant  within 
the  meaning  of  the  proviso.  But  it  is  said  the  latter 
clause  is  inconsistent  with  the  construction  tint  the 
former  is  a  condition  precedent,  for  it  maoifestlr 
contemplates  that  the  lease  might  be  determined' 
notwithstanding  the  existing  breaches  of  covenant 
on  the  part  of  the  lessees ;  whereas,  if  k  could  onl^ 
be  determinad  in  case  all  the  covenants  were  dniv 
observed  and  performed,  no  such  breaches  would 
exist,  and  yet  the  lease  would  he  determined.  There 
are  many  answers  to  this  argument.  Fint,  it  might 
happen  that  the  lessor  was  ignorant  of  the  existenow 
of  breaches  of  covenant  until  after  he  bad  acted 
upon  notice  to  determine  the  tease  and  to  take  pos- 
session of  the  mines  at  the  expiration  of  it ;  and  the 
clause  may  have  been  inserted  for  greater  caation. 
and  to  enable  him  to  recover  for  such  breadies  ae 
they  subsequently  discovered,  and  the  dause  may 
apply  to  other  remedies  than  by  action,  snrfa  aa  re- 
entry or  distress.  Secondly,  the  dause  might  apply 
where  the  lessor  had  waived  the  condition  precedent 
by  accepting  the  notice  and  taking  possesaioa. 
although  he  might  be  aware  of  some  breaches  of  co- 
venant. 'We  do  not  think  the  argument  sound,  that 
though  a  deed  would  be  necessary  to  do  away  with 
the  condition  precedent  as  such  before  breadi, 
therefore  that  after  breach  the  lessor  might  not 
waive  the  condition  without  deed.  Thirdly,  the 
clause  applies  to  both  parties,  the  leasee  as  wdl  as 
the  lessor;  so  that  it  preserves  the  right  of  the  lessee 
to  sue  the  lessor  for  breaches  of  covenant,  if  any, 
although  they  have  themselves,  by  their  own  met, 
determined  the  lease.  All  this  shews  that  the  latter 
dause  enables  the  Court  to  give  effect  to  the  words 
of  that  clause  consistently  with  the  constraetion  of 
the  former  as  a  condition  precedent,  and  so  all  tbe 
words  are  made  to  have  some  effect,  whervas  by  a 
different  construction,  as  we  have  already  observed, 
the  words  of  the  former  part  of  the  proviso  wonld  in 
effect  be  a  strict  one.  For  these  reasona  we  are 
of  opinion  the  proviso  must  be  construed  as  a  con- 
dition precedent,  and  the  judgment  of  the  Govt 
bdow  most  be  reversed.  Judgment  i 
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(Before  Mr.  Commissioner  Macan.) 
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Salet  <a  baniruptey— Statement  qftUlt — Jfoliee 

to  purchater. 
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Mtrttted  in  tht  lale,  or  kminf  iht  carriage  of 
Uttvenifuneontradicled.  Mertnotietofthitex- 
iittnee  iff  a  Itate  will  not  bind  a  jmrtkaier  to 
iki  eovenanli  it  ma^  contain,  if  he  have  not  Ike 
mean$  <^  btforminf  kimitff'  iff  their  eharaeter 
endefeef. 

The  MnVropt  in  this  matter  was  •  Unen  maniifiM- 
tnrer  in  Armagh,  and  being  |io«essedt>f  certain  free- 
hold and  leuebold  proiMrty,  which  he  mortgaged, 
the  mortgagee  obt^ned  the  nsnal  order  for  a  lale 
nnder  the  Iwnkmptcy,  and  tlie  mortgaged  premisea 
were  accordingly  pnt  np  for  aale,  ana  sold  to  a  Mr. 
Kiik  for  a  sum  of  1,850/. 

Hardp,  for  the  purchaser,  now  came  before  the 
Court  to  have  his  client  discharged  from  the  por- 
diase,  on  two  grounds :  first,  objection  to  the  title ; 
and,  second,  misrepresentation.  He  dted  Beuonet 
T.  Itobint,  8aa.  and  Scully's  Reports,  142;  Tavler 
T.  MaHindaU.  1  You.  &  Col.  661. 

Moore,  for  the  vendor,  cited  Re  Smith,  Ld.  &  G. 
429;  Treme  v.  Wright,  4  Mad.  364;  Lviter  y. 
Jfunamarra,  10  I.  L.  R.  607;  Spnmnery.  Waleh, 
10 1.  E.  R.  386 ;  Vaughen  r.  itafiU.  12 1.  E.  R. 
200. 
The  &eta  appear  in  the 

JUD8MBHT. 
The  CoMuissiONia  said  the  gronnds  upon  which 
the  porchaser  sought  to  be  discharged  from  his 
purchase  were  twofold;  viz.  objection  to  the  title, 
and  misrepresentation  as  to  facts.  The  objections 
to  the  title  were  no  lets  than  eight  in  namber.  [He 
tpedfled  and  overruled  them  teriatim,  and  then 
proceeded.]  It  clearly  appeared,  that  in  the  pre- 
sent instance  the  purchaser  had  ample  oppor- 
tunities to  examine  and  inform  himself  of  every 
circumstance  connected  with  the  property  in  ques- 
tion, or  that  oould  affect  his  rights  or  his  title 
as  a  purchaser.  The  abstract  stated  that  the 
lease  was  not  forthcoming  ;  bat  it  referred  to  a 
memorial  of  it,  and  to  its  being  recited  in  renewals 
thereinafter  abstiacted;  and  uese  renewals  con- 
tained all  the  information  that  a  purchaser  could  re- 
hire on  that  particular  point.  The  purchaser  alleged 
m  his  affidavit,  that  he  was  misled  by  the  stste- 
ments  of  the  agents  of  the  vendurs,  by  the  bank- 
rapt,  and  by  the  solicitor  of  the  mortgagees;  and 
these  misrepresentations  were  said  to  have  taken 
place  in  conee-room  conversations,  whilst  the  state- 
ment of  title  was  posted  in  the  Bankruptcy  Court 
in  Dublin.  No  court  in  existence  should  decide 
questions  of  title,  or  decide  upon  the  rights  of  parties 
spon  any  such  vague  and  unsatisfactory  evidence, 
even  if  all  that  hwl  been  sworn  by  the  purchaser 
had  been  uncontradicted.  He  believett  the  pur- 
chaser would  not  have  purchased  if  he  knew  there 
WIS  taij  the  life  estate  of  the  bankrupt  in  one 
HKdety,  instead  of  a  Clause  for  perpetual  renewal ; 
but  if  he  were  disappointed  or  led  astray  as  to  the 
nature  of  the  estate  be  purchased,  it  was  wholly  to 
be  attributed  to  his  own  neglect ;  and  he  should 
therefore  refuse  the  application  to  release  him  from 
his  contract  He  would  direct  that  he  should  pay 
n  sum  of  10/.  as  costs  of  filing  the  objections,  and 
it.  costs  of  the  motion. 


zwaoxivavT  covkt. 

Sapoitod  by  David  Cin  Hicaii,  Esq.  of  th«  IDddle 
Temple,  Barri*ter-st-I«w. 

Saturday,  Dee.  7, 1850. 
(Before  Mr.  Commissioner  PaiLiint.) 
Re  William  Cvhino. 
Deicription—Reridenee— Place  qf  bmineu. 
,  7%»  itatute  requiret  an  intohenl  to  deliver  into  the 
Court  a  ichedule  containing  a  full  and  fair  de- 
teription  of  tuch  oritoner  at  to  hie  name  or 
name*,  trade  or  tradee,  profeetion  or  profmioni, 
together  vith  the  latt  unal  place  qf  abode  qf 
$ueh  pritontr,  and  the  place  or  placet  where  he 
ha*  retided  during  the  ttme  when  hit  debtt  were 
contracted  {I  if  2  Viet.  c.  110,  t.  69)  .- 
Held,  that  the  word  "retided"  indudet  a  place 
of  butinett,  and  that  an  intohent  mutt  intert  in 
mt  deteriplion  all  the  placet  where  he  hat  carried 
on  a  trade  or  butineit. 

This  insolvent  app^uied  for  his  hearing,  and  was 
opposed  by  Sar^ooa  for  a  creditor.  In  the  coarse 
or  Bis  examination  it  appeared  that  he  had  carried 
on  file  business  of  a  cab  proprietor  at  Ball's -yard, 
Kenaington-cross  ;  but  as  be  bad  not  resided  there, 
he  had  omitted  it  from  his  description.  Sargood 
■nbmitted  that  the  insolvent  was  bound  to  advertise 
himself  as  of  every  place  where  he  had  carried  on  a 
trade  or  bnsinesa. 
Ifieholt  contrik. 

Mr.  Commissioner  Pbillips,  alter  looking  in  the 
Ac*  of  Parliament  (1  &  2  Tict.  c.  110,  s.  69)  sud 
that  the  strict  words  of  the  statute  did  not  appear  to 
require  it,  and  oonsolted  the  rqpstiar  (Mr.  Ingpen) 
•B  to  the  practice  of  the  Court. 

Mr.  Ingpen  informed  the  learned  Commissioner 
that  the  practice  of  the  Court  was  to  require  an  insol- 
'went  to  insert  his  places  of  business  in  his  descrip. 
tiim. 


Mr.  Commissioner  Phillips  said,  that  that  being  | 
the  practice  of  the  Court,  the  case  must  be  adjourned 
to  amend  and  re-advertise. 

A4joumed  generally  to  amend  detcription 
end  readvertite.  Four  dayt'  notice  to  the 
oppoting  creditor!. 

NoTK. — If  places  of  business  wiiere  insolvents  do 
not  reside  were  to  bo  omitted  from  their  descriptions, 
the  world  wonld  very  often  be  in  the  dark  as  to  the 
person  petitioning  the  Court,  one  great,  and  indeed 
generally  in  the  commercial  world,  the  great  feature 
of  a  trader's  identity  is  his  plsce  of  business.  The 
bead  of  a  celebrated  banking  firm,  J.  W.  might 
occupy  a  back  room  at  nine  shillings  a  week  rent  in 
some  small  street,  and  if  he  were  described  only  as 
of  such  a  street  the  worM  would  never  dream  of  its 
being  the  great  banker.  A  man  mieht  carry  on 
several  trades  in  different  localities  and  live  in  the 
suburbs,  but  if  described  merely  as  a  trader  residing 
|it  the  latter  place,  the  public  would  be  but  little 
enlightened  as  to  his  identity.  Indeed  the  heads  of 
half  the  wholesale  businesses  in  London  do  not  re- 
side at  tbdr  warehouses. — Rbportbr. 

Wedneiday,  July  9. 

(Before  the  Chief  Commissioner  Rbtnolds.) 

PBOTECTION  CASE. 

Re  Cbarlks  Marie  Bennbtt. 

Petition— Omittion  of  chrittian  name. 

A  chrittian  name,  being  dituted,  wot  omitted  for 

that  reaton  in  the  petition : 
Held,  that  the  Court  might  ditmitt  the  petition 
filed,  and  grant  an  application  to  file  another 
inttanter. 

This  insolvent  petitioned  as  Charles  Bennett,  his 
real  name  being  Chnrles  Mario  Bennett  His 
counsel,  Sargood,  to-day  applied  for  the  dismissal 
of  this  petition,  and  leave  to  file  another  instnnter, 
using  the  same  scheduir,  balance-sheet,  &c.  Being 
a  woman's  name,  the  insolvent  was  naturally  dis- 
inclined to  use  it.  bat  the  initials,  C.  M.  Bennett, 
were  on  the  brass- plate  on  his  door. 

The  Chi^  Commissioner  inquired  why  the  in- 
solvent had  omitted  the  name  ? 
The  insolvent  said  because  he  bad  never  nsed  it. 
The  Chief  Commissioner  dismissed  the  peti- 
tion, with  leave  to  tile  another  instsnter. 

Thnrtday,  July  10. 
(Before  Mr.  Commissioner  Phillips.) 
PROTECTION  CASE. 
Re  Richard  Tidmarsh. 
Amending  tchedule — Wilfitt  omiieiont. 
A  petitioner  hamna  wilfully  omitted  a  debt  from 
hit  tchedule,  will  have  hit  petition  ditmitted. 
"This  insolvent,  an  accountant,  had  prepared  his 
own  petition,  and  came  up  to-day  for  his  examina- 
tion on  his  interim  order.     He  was  supported  by 
Dowie. 

The  insolvent  t  being  opposed  by  a  creditor  in 
person,  it  transpired  that  he  had  deposited  a  bill  for 
I2(.  with  a  friend  who  had  advanced  him  4/.  10s. 
and  that  he  had  omitted  the  bill  snd  the  debt  from 
the  schedule.  The  petitioner  expected  to  be  able 
to  repay  the  41.  10s.  and  get  hack  the  bill,  and  be- 
lieving that  he  should  be  able  to  do  that,  had 
omitted  all  mention  of  the  transaction  in  his 
schedule. 

Dowte  applied  for  permission  to  insert,  and  serve 
the  creditor,  and  an  adjournment  for  that  purpose ; 
after  some  discussion, 

Mr.  Commissioner  Phillips  said  the  question 
was,  whether  he  has  left  it  ont  intentionally  ?  Were 
insolvents  to  be  permitted  to  have  their  own  opi- 
nions as  tn  what  liabilities  they  should  insert  and 
what  liabilities  they  should  omit  ? 
Dowte  referred  to  7  &  8  Vict.  c.  96,  ss.  3  and  30. 
Mr.  Commissioner  Phillips. — Do  these  sections 
say  tliat  I  shall  hare  power  to  invert  a  debt  which 
vras  remembered  at  the  time  of  swearing  to  the  truth 
of  the  schedule,  but  omitted  for  certain  reasons  ? 

Dowte  said,  that  no  injury  had  resulted  to  cre- 
ditors from  this  omission.  The  necessary  notice  to 
this  creditor  might  be  iciven  bv  adjournment.  "Then 
by  s.  30,  if  this  omission  did  not  arise  from  fraud, 
culpable  negligence,  or  evil  intention,  the  Conrt 
might  lenitimately  exercise  its  discretion  in  allowing 
the  schedule  to  be  amended. 

Mr.  Commissioner  Phillips.— This  is  a  debt 
entirely  and  deliberately  omitted. 

Dowte. — This  insolvent  erred  in  his  judgment, 
I  but  that  does  not  necessarily  deprive  the  Court  of  its 
I  discretion  as  to  amending  the  schedule.     "I  ex- 
pected," said  the  insolvent,   "  to  be  able  to  pay 
I  Wilcox."    There  wns  neither  fraud,  nor  evil  inten- 
tion, nor  culpable  negligence. 

Mr.  Commissioner   Phillips. — ^Thot  applies  to 
where  the  debt  is  swnm  to  "  at  an  amount  which  is 
I  not  exactly  the  actual   amount  thereof,"   I  don't 
1  think  that  there  need  be  any  fraud  intended. 

Dowte. — ^The  3rd  section  gives  the  amplest  power 

,  of  amendment ;  the  commissioner  may  adjonm  such 

I  sitting  fWim  time  tn  time,  and  allow  the  petitioner  to 

amend  his  schedule,  and  correct  any  misstatement 

I  therein  at  discretion. 


Mr.  Commissioner  Phillips. — ^Tbe  30th  aection 
being  given  up,  let  us  come  to  what  the  insolvent 
was  bound  to  do,  and  what  he  has  done,  and  what  he 
has  not  done.  He  is  bound  to  insert  in  liis  ■ehedole 
"  a  fiill  and  true  aooonnt  of  his  debts  and  the  claim* 
against  him,  with  tlie  names  of  his  creditors  and 
claimants,  and  the  dates  of  ccntracting  the  debts 
and  claims  severally  as  nearly  as  such  dates  can  be 
stated,"  and  he  is  bound  to  swear  to  the  truth  of  the 
schedule  to  filed.  That  he  was  bound  to  have  done. 
Now,  what  power  does  the  3rd  section  of  the  Act 
give  ?  The  Commissioner  may  adjourn  the  sitting 
from  time  to  time,  to  amend  the  schedule  and  cor>, 
rect  any  misstatement  therein.  But  there  is  no 
misstatement  here.  There  is  an  omission  which  the 
insolvent  says  he  has  delibeiatdy  made.  He  wo* 
nowhere  authorised  to  supply  omissions  deliberately 
made.  The  insolvent,  by  a  process  o<  argument  in 
his  own  mind,  thought  be  was  justified  in  swearing 
he  inserted  all  bis  debts,  and  the  qiMtion  was, — 
was  an  insolvent  to  exercise  his  own  judgment  as  to  ' 
what  acceptances  he  should  insert  and  what  ac> 
ceptances  he  should  omit  i  He  could  not  tbn* 
allow  insolvents  to  trifle  with  their  oaths,  and 
disregard  the  requisitions  of  the  Act  of  Fkrlia- 
ment.  The  insolvent  swears  he  Iiad  inserted 
all  his  liabilities.  It  appears  be  has  not.  The 
question  then  arose, — was  this  wilfully  done  or 
not  ?  If  he  said  it  was  not  done  wiUiilly,  he  wonU 
exercise  his  discretion.  If  the  omission  arose  from 
lapse  of  memory  or  other  circumstances  over  which 
he  had  no  control,  he  would  exercise  the  discretion 
which  the  Act  gave  him  in  favour  of  the  petitioner. 
But  when  a  petitioner  wilfcdly  and  deliberatelr 
omitted  a  debt,  and  then  went  deliberately  and  toor 
an  oath  that  he  had  done  that  which  be  knew  be  had 
not  done,  he  would  exercise  no  discretion.  Thii 
petitioner  omitted  this  debt  or  claim  purposely,  be- 
lieving that  he  had  s  right  to  do  so.  He  therefore 
came  within  the  principle  he  had  laid  down,  and 
the  petition  would  oe  dismissed. 

Petition  ditmitted. 

Dowte  applied  for  leave  to  file  a  new  petition,  and 
use  the  old  schedule. 

Mr.  Commissioner  Phillips  had  freat  doubts 
whether  he  could  exercise  this  discretion.  He  did 
not  wish,  however,  to  act  with  too  great  harshness, 
and  would  allow  the  old  schedule  to  be  used.  He 
must,  however,  repeat  that  these  Courts  would  sooif 
be  in  a  dreadful  state,  if  insolvents  ^u\^b^,  exerdse 
their  own  judgments  as  to  what  liabilities  they 
might  insert  in  their  schednles,  and  what  they  might 
omit. 

Xeave  pranted  to  file  a  ntw  petition  and  «w 
the  old  tchedule. 


VtclM(a*t(tsI  Onrtt. 

ASOMSS  OOVS.V. 

Beportad  by  Dr.  WiSBnova,  of  Doctors'  CommaBS. 

Saturday,  July  5. 
HoLL  e.  Hull,  Cilsely  called  M'Artbvb. 
Nullity  of  marriage — Content— fivud. 
A  libel  pleading  that  a  marriage  wat  procured  by- 
the  inttigation  of  the  parentt  of  the  man,  tht 
woman  being  only  fourteen  yeart  of  age,  and 
under  their  euttody  and  control,  wot  admitlad 
to  proqf. 

This  was  a  question  as  to  the  admisnbility  of  a  libel 
in  a  suit  for  nullity  of  marriage  by  reason  of  alleged 
want  of  free  consent  on  the  part  of  the  woman  it 
the  time  of  the  marriage.  The  learned  judge  of  the 
Consistory  Court  had  admitted  the  libel,  with  some 
hesitation,  to  proof.  This  was  an  appeal  from  that 
decision.  The  libel  pleaded  that  at  the  time  of  the 
marriage  the  female  party  to  H  was  of  the  age  of 
fourteen  yean  and  three  months.  That  in  conse* 
quence  of  her  mother's  attending  tlie  same  place  of 
worship  as  Mr.  Hull,  the  other  party  to  the  mar- 
riage,  she,  the  daughter.  Miss  H'Arthur  became 
acquainted  with  him.  That  there  was  a  disparity  in 
their  condition  of  life,  she  being  the  daughter  of  s 
chemical  manufacturer ;  whereas,  he  was  assistant 
to  his  father,  a  shoemaker,  receiving  a  weekly  pey^ 
ment  for  his  work ;  that  he  had  formed  a  matnmp^ 
nial  engagement  with  another  person ;  that  the  banne 
of  such  intended  marriage  had  been  published  three 
times ;  that  on  the  last  Sunday  of  their  publication. 
Miss  M 'Arthur,  missing  Mr.  Hull  from  his  nsnu 
attendance  at  the  chapel,  went  atone,  and  un- 
provided  with  any  clothes,  to  the  house  of 
the  father  of  Mr.  Hull,  to  inquire  for  him;  that 
she  was  then  told  by  his  father  and  mother,  neither 
of  whom  she  had  ever  seen  before,  that  their  son 
was  engaged  to  be  married  to  C.  J.  but  that  they 
were  very  mnch  displeased  thereat;  that  shortly 
,  afterwards,  at  the  same  interview,  Mr.  Hull  himseff 
entered  the  room,  whereupon  R.  Hull,  the  father, 
and  —  Hull,  his  wife,  with  a  view  to  prevent  the 
intended  marriage  of  their  said  son  with  the  said  C.  J. 
and  taking  an  undue  and  illegal  advantage  of  the  ten- 
der age,  ignorance,  and  inexperience  of  the  said  BIia> 
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beth  M'Arthur,  and  of  her  presence  unprotected  in  I 
tbeir  house,  persuaded  and  induced  the  said  Robert , 
Hull,  the  younger,  and  the  said  Elizabeth  M'Arthur  I 


of  teaiter  at  aforttaid,    behaved  hinueff  die- ' 
re$pecifully  and  insolently  to  taid  cutlomert," 
S(c.  Sec. 


to  be  married  together,   and  accordingly,  at  their    To  this  the  defendant  pleaded  in  justification  of 
instigation    and    inducement,    the    said    Elixabeth  ;      the  words,      misconduct  of  one  of  his  waiters. 


H'Artbur,  entirelyunknown  to  her  parents,  remained 
nader  the  custody  and  control  of  the  said  Robert 
Hall,  the  &tber,  and  —  Hull,  his  wife,  partly  in  their 
house,  and  ptutlyin  the  houseofGeoraeHull,  another 
ion  of  the  said  Robert  Hull  and  —  Hull,  where  she 
wu  sent  by  them  to  sleep  (there  being  no  accommo- 
dation for  that  purpose  in  their  house),  until  the 
Tuesday  following  the  Sunday  on  which  she  went 
flure.  The  libel  then  went  on  to  plead  that  on  the 
day  following  such  Sunday,  Robert  Hull,  the  younger, 
went  in  company  with  his  father  to  Doctors'  Com- 
mons, where  a  license  for  the  marriage  was  pro- 
ciued,  the  former  having,  in  order  to  obtain  such 
Itoense,  knowingly  and  wilfully  sworn  falsely  that 


William  Shew,  whom  he  instantly  dismissed  for 
extortion ; "  thai  the  said  plaintiff  "  did  extprt 
from  a  certain  person,  to  wit,  one  J.  R.  then  and 
there  being  a  customer  of  the  said  defendant,  at 
S(e.  a  certain  sum  qf  money,  to  wit  the  sum  of 
sixpence,  that  is  to  sap,  did  then  and  there  extort 
from,  and  iy  importunity  improperly  induce  and 
oblige  the  said  J.  R.  to  pay  the  said  sum  to  the 
said  plaintiff  as  and  for  "  gratuity  to  the  said 
plaintiff,  the  same  being  then  and  there  a  sum  not 
properly  receivable  by  the  said  plaintiff,  and 
whtch  he  the  said  plaintiff  was  not  then  and 
there  authorised  by  the  saiddtfendant  to  demand 
or  receive  in  that  behalf,  and  was  thereby  then 
and  there  guilty  of  misconduct  : 


Miss  M'Arthur,  whom  he  untnJy  described' as  of  ^ _. 

the  parish  of  St.  Botolph,  Bishopsgate,  London,  was  |  Held,  on  demurrer  ' that  the  plea  was  bad,  as  not 
qf  tue  age  of  twenty-one  years  and  upwards.  That  containing  a  justification  of  the  use  of  the  word 
in  pursuance  of  sudi  license  unduly,  fraudulently,  "  extortion,"  in  the  senses  imputed  to  it  by  the 
and  ill^ally  obtained,  the  pretended  marriage  was  ',     inuendo.  i 

tolemnized  on  the  following  day,  in  the  presence  of       Case  for  the  publication  of  a  libel.  The  declaration  < 
Robert Halland  his  wife.  That  in  theaflemoon  of  the   averred  that  the  defendant  wa«  the  proprietor  of  a 
day  of  the  marriage  all  theparties  repaired  to  Green- :  certain  pubUc  coffee-room  and  tavern,  situate,  &c.  : 
wlch.   That  whilst  there  the  father  of  Miss  M'Arthur    and  that  finm  and  after  the  month  of  June,  1850, 


made  his  appearance  in  company  with  a  policeman 
•nd  claimed  possession  of  his  daughter.  That  the 
BMdding  magistrate  at  the  police-<nBee  directed  her 
to  be  given  up  to  him  (her  father),  which  was  done. 
^tat  on  the  following  day  she  was  taken  by  her 
flither  to  Glasgow.    That  the  marriage  was  never 


(up  to  and  till  shortly,  to  wit,  ten  days  before  the  | 
committing  of  the  grievances  mentioned,  the  plain-  I 
tiff  was  employed  by  the  defendant  as  the  servant  of! 
the  said  defendant,  in  and  at  the  said  coffee-room,  &c.  ' 
in  the  capacity  of  head  waiter ;  and  in  said  capacity,  > 
and  by  reason  of  said  employment,  to  wait  upon  and  ' 


Consummated,  and  that  no  cohabitation  or  commu-  ;  attend  the  said  subjects  of  our  lady  the  Queen,  and 

nication  of  any  kind  had  ever  taken  place  between  —     -       -  

them,  the  said  Elizabeth  M'Arthur  and  Robert 
Hull,  the  younger,  since  the  said  pretended 
aurnaKe. 

Waadilove,  in  opposition  to  the  admission  of  the 
Ubd,  contended  that  if  the  averments  pleaded  were 
proved,  they  would  not  furnish  sufficient  evidence 


all  other  the  customers  of  the  said  defendant,  who 
resorted  to  the  said  coffee-room,  "  to  collect  and  re- 
ceive from  said  customers  respectively  payment  in 
cash  for  such  entertainment,  refreshment,  and 
attendance  as  were  then  and  there  to  them  respec- 
tively supplied;  according  to  a  regular  scale  of 
charges  then  and  there  settled  and  authorised  by  the 


of  such  an  absence  of  consent  as  would  found  a   said  defendant,  and  whereas  the  plaintiff,  during  all 
■Mrtence  of  nullity  of  the   marriage.      He  cited   the  time  of  sud  employment  as  aforesaid,  did  honestly 
Field  s  Annulling  Marriage  Bill,  '  1  H.  of  Lords   faithfully,  and  with  integrity,  conduct  himself  therein. 


Cas.48. 

Jenner  and  R.  PhiUimore,  contrSi,  dted  Harford 
V.  Morris,  2  Hagg.  Con.  Rep.  426. 

Sir  H.  Jbnnbr  Fust. — T  ibidl  admit  this  libel 
to  proof,  and  remit  the  cause  to  the  Court  below. 
The  learned  judge  of  that  court  said,  I  hear,  when 
he  admitted  the  libel,  although  the  facts  pleaded 
are  not  very  strong,  still  a  naud  may  have  been 
practised,  which  may  possibly  be  established  by  the 
evidence  if  taken ;  I  shall,  uierefore,  adhere  to  his 
dedaion. 

IrifQ  Kcyorn. 

COURT  OF  EXCHEQUER. 

Beported  by  W.  St.  Lisaa  BABDferov,  Esq. 

Bairist«r-st-l4iw. 

TVetdow,  January  28. 
(Before  Pioot,  C.B.  and  PENNSVATaBB,  B,) 

Sbbw  v.  Odldm. 
Dtmmrtr—L^el— Pleading— Justification— 
Inuendo. 
The  dtetaratlon  averred  that  the  plaintiff  was  em- 
ployed by  the  drfendant,  who  was  proprietor  of 
a  public  eqffte-room  and  tavern,  to  wait  upon 
those  who  resorted  there,  and  to  collect  and  re- 
ceive firom  them  payment  in  cash  for  such  enter- 
taimiUHt,  r^eshmtnt,  and  atteniane*  as  were  to 
them  supplied,  according  to  a  regular  scale  of 
charges,  then  and  there  settled  and  authorised  by 


and  never,  during  all  the  time  aforesaid,  exacted, 
took,  or  received  from  any  customer  of  said  defend- 
ant, in  or  at  said  coffee-room  and  tavern,  any  moneys 
whatsoever,  save  and  except  the  amount  honestly 
due  by  such  customers,  and  with  which  such  cus- 
tomers' gratuity  as  such  customers  might  and  would 
then  and  there  volnotarily  beetow  on  the  plaintiff; 
and  the  plaintiff  was  never,  during  all  the  time 
aforeaaid,  in  any  wise  discourteous,  disrespectful, 
inattentive,  or  insolent  towards  any  customers  of 
said  defendant,  &c.  vet  the  defendant,  &o.  continues, 
&o.  to  injure  the  ttii  plaintil^  dec.  and  to  cause  it 
to  be  suspected  and  believed,  &c.  that  the  said 
plaintiff  had  been  and  was  guilty  of  nnlawinlly, 
dishonestly,  and  fraudulently  overcharging  divers 
of  the  customers  of  said  defendant  in  and  at  said 
tavern  and  coffee-room,  and  of  unlawfully,  dis- 
honestly, secretly,  and  without  the  knowledge  of  the 
defenduit,  exacting  from  said  customers  in  and  at 
said  tavern  and  co%e-room,  divers  sums  of  money 
not  really  due  and  owing  by  said  customers,  and  not 
properly  payable  by  or  properly  receivable  firom  said 
customers,  and  of  practising  extortion  on  divers  of 
said  customers  in  and  at  said  tavern,  &c.  and  behav- 
ing insolently  and  disrespectfully  to  said  customers 
in  and  at  said  tavern,  &c.  and  to  vex,  &c.  the  plain- 
tiff, &c.  did  falsely,  wickedly,  and  maliciously  pub- 
lish and  cause  and  procure  to  be  published,  of  and 
concerning  the  plaintiff,  a  certain  false,  slanderous, 
malicions,  and  defamatory  libel  in  the  form  of  an 
advertisement  in  said  newspaper,  headed  "  Free- 
,    -  ,j  .  .    .  ,    ,,  .    masons'   Hall,  Commercial-buildings,   Public   and 

't',*"?!'?'?'*"','  "*^  ''''''*■  <»«'«»^"J?  <*«'  '*«  Commercial  Coffee-room,  Dame-stieet,  Dublin, 
pUAntiffhad  conducted  lunueff  faithfully  in  his  Richard  Odium,  proprietor,"  and  In  the  words  fol- 
*md  employmeni,  proceeded  to  charge  that  the  \  lowing,  that  is  to  say,  "the  proprietor  (meaning  the 
dpendant  P^l-hed  a  false,  slanderous,  mali-  \  said  defendant)  begs  leave  to  return  thanks  to  the 
Ciams.  and  d^amatory  hbel  (^f  and  concerning  the  brethren  of  the  order  (meaning  Freemasons)  and 
plamt^,  m  the  firm  of  an  advertisement  headed, '  gendemen  in  general  who  have  so  UbeiaUy  supported 
\'ryeenuuon's  HaU,Comsnercial.buildings,  Pub.  Jhia  eetabUshment  (meaning  said  Uvorn  and  coffee- 
\i  ^  ST**7^,  ^Jr**-">o^'  DavM^street,  room  of  the  defendant),  and  particuUrly  to  the 
Dublm,Riehard  Oorom,  proprietor,  and  in  the  brethren  and  gentlemen  who  informed  him  (meaning 
words  following.  "  The  proprietor  begs  leave  to  the  defendant)  of  the  misconduct  of  one  of  his 
return  that^  to  the  brethren  qf  the  order,  and ;  vraiters,  William  Shew  (meaning  the  pUintiff),  whom 


gentlemen  in  general,  who  have  so  liberally  sup- 
ported this  establishment,  and  particularly  to  the 
irtthren  and  gentlemen  who  titformed  him  qf  the 
mieeonduet  qf  one  qf  hit  waiters,  William  Shew, 
vhom  he  iniianlly  diewauedfor  extortion  and 
ineolenet  to  the  patront  ^  the  establishment," 
tee.  tee.  Inuendo.— That  "  the  plaint^  had,  in 
Ml  place  and  capacity  qf  waUer  at  cforeiaid, 
tecretly  mtd  uniuoum  to  the  defendant  unlaw- 
JUly  andjraudtdenily  exacted  and  received  from 
certain  euetomere  ^  laid  dpendant  in  and  at 
Mid  tavern  and  cqffie-room,  certain  moneyt  not 
due  by  and  not  properly  payable  by  or  receivable 
fiom  laid  euiiomen ;  and  had,  by  overcharging 
laid  cuitomen  lumt  qf  money  not  warranted  by 
$M  icale  qf  ekargu,  uractited  extortion  on 
mid  cuitomen,  and  had,  mhii  place  and  capacity 


(meaning  the  plaintiff)  he  (meaning  the  defendant) 
instantly  dismissed  for  extortion  and  insolence  to  the 
patrons  of  the  establishment  (meaning  that  the 
plaintiff  had,  in  his  place  and  capacity  of  waiter  as 
aforesaid,  secretly  and  unknown  to  defendant,  unlaw-  ' 
AiUy  and  firaadideDtly  exacted  and  received  from  { 
certain  customers  of  said  defendant,  in  and  at  said 
tavern  and  coffee-room,  certain  moneys  not  due  by 
and  not  properly  payable  by  or  receivable  from  said  | 
customers,  and  had,  by  overcharging  said  customers 
^nms  of  money  not  warranted  by  said  scale  of 
ncharges,  practised  extortion  on  said  customers,  and 
had,  in  his  place  and  capacity  of  vraiter  aa  i^oresaid, 
behaved  himself  disrespectfully  and  insolently  to 
said  customers,  the  proprietor  (meaning  the  defend- 
ant) is  determined  to  have  the  bosineea  conducted 
on  the  loweet  scale  of  charge*,  with  the  most  liberal 


treatment,  and  the  dismissal  of  the  wuter,  William 
Shew  (meaning  the  plaintiff^,  will  be  a  sure  waminx 
to  others  (meaning  to  other  waiters  in  and  at  said 
coffee-room  and  tavern)  not  to  repeat  the  offence 
(meaning  the  offence  of  extorting  money  from  and 
being  insolent  to  the  customers  of  the  defendant  in 
and  at  said  tavern  and  coffee-room)  by  means  of  tha 
committing  of  which  said  several  grievances,  &c.  tha 
plaintiff  has  been  and  is  greatly  mjured  in  his  good 
name,"  &e. 

To  this  declaration  the  defendant  pleaded  tha 
general  issue  and  five  special  pleas  of  jostificatUnu 
The  second  plea  was  : — "  As  to  the  publnhiiwof  the 
said  words  misconduct  of  one  of  his  waiters,  Williaai 
Shew,  whom  he  instantly  dismissed  for  extortioa, 
that  the  said  plaintiff,  before  the  publishing  of  tha 
said  words  of  and  concerning  the  said  plaintiC  as 
in  the  said  declaration  mentioned,  and  whilst  he.  tha 
said  plaintiff,  was  in  the  employment  of  the  said  de- 
fendant, as  such  waiter  as  aforesaid,  to  wit,  on,  tee, 
at  the  said  Commercial  Buildings,  dec.  ^  extoct 
from  a  certain  person,  to  wit,  one  John  Ryan,  tfcea 
and  there  being  a  customer  of  the  said  defendant,  at 
the  said  tavern  and  coffee-room,  a  certain  sum  ot 
money,  to  wit,  the  sum  of  sixpence,  that  is  to  say, 
did  then  and  there  exact  from,  and  by  importonitjr 
improperly  induce  and  oblige  the  said  John  Ryan  to 
pay  the  said  sum  to  the  said  plaintiff  aa  and  for  a 
gratuity  to  the  said  plaintiff,  as  such  waiter  as  afore- 
said, the  same  being  then  and  there  a  sum  not  pro- 
perly receiveable  by  the  said  pixuntiff,  and  which  h^ 
the  said  plaintiff,  was  not  then  and  tiiere  authorised 
by  the  said  defendant  to  demand  or  receive  in  that 
behalf,  and  was  thereby  then  and  there  gnil^  Ot 
misconduct,  wherefore  be,  the  said  defendant,  after- 
wards, &c.  &c.  did  publish  the  said  words  of  and 
concerning  the  said  plaintiff,"  &c.  &c.  The  de- 
fendant by  his  third  plea  justified  the  same  portion  ot 
the  publication  by  eilleging  a  similar  exaction  frnm 
one  W.  H.  Hart,  and  by'  his  sixth  plea  he 
justified  the  entire  publication,  by  alleging  that 
the  plaintiff  "did  insolently  extort  from  oCTtain 
persons,  to  wit,  John  Ryan,  William  Henrv  Hart, 
Henry  Evans,  Samuel  Gun,  Thomas  M'IKhi- 
nell,  and  Alexander  Dndgeon,  then  and  there  beii^ 
customers  of  the  said  defendant,  at  &c.  certain  sums 
of  money,  amounting  in  the  whole  to  a  large  sum,  to 
wit,  the  sum  of  three  shillings,  that  is  to  say,  did 
then  and  there,  by  importunity  and  insolence,  exact 
from,  and  prevail  upon,  the  said  last-named  petaona, 
to  pay  him,  the  said  plaintiff,  for  his  attendance  npoa 
them,  the  said  last-mentioned  sums,  the  same  beins 
then  and  there  sums  not  properly  receivable  b^  Oia 
said  plaintiff,  and  which  be,  the  said  plaiatifl,  «•■ 
not  then  and  there  authorized  by  the  said  defendaot 
to  demand  or  receive  in  that  behalf,  and  was  therebf 
then  and  there  guilty  of  the  offences  of  misooodoci^ 
extortion,  and  insolence,  wherefore,  he,  the  said  de- 
fendant afterwards,  &c.  did  publish  the  said  words* 
&c.  Special  demurrer  to  the  second  plea,  on  tiia 
grounds  that  it  puiportad  to  be  a  plea  of  confiw 
sion  and  avoidance  of  the  words  and  cause  of  aocioa 
in  the  plaintiff's  declsration,  and  in  the  IntrodoctinT 
part  of  said  second  plea  mentioned ;  whereas  the  said 
second  plea  does  not  confess  and  avoid  said  words 
and  cause  of  action,  but  other  and  dUkrent  words, 
and  other  and  different  causes  of  action,  and  mo- 
tives and  things  foreign  to  and  beside  the  said  caoaa 
of  action,"  and  "  doth  not  in  any  manner  avoid  the 
said  last-mentioned  cause  of  action,"  and  that  it 
"purports  and  intends  by  the  terms  and  form 
thereof  to  be  a  plea  of  justification  of  the  words 
in  the  introductory  part  of  said  second  plea, 
and  in  the  said  declaration  mentioned;"  bat  said 
plea  does  not  justify  said  words  in  the  seaae  ' 
and  meaning  imputed  to  them  by  the  said  declara- 
tion, but  in  another  and  different  sense  and  maan- 
ing ;  and  that  said  second  plea  is  an  argumeotativa 
denial  of  the  publication  of  the  said  words  in  the 
sense  imputed  to  them  by  said  declaration ;  and  that 
the  defence  by  said  second  plea  intended  to  be  made 
amounted  to  the  general  issue,  and  not  nader  tha 
said  plea;  and  that  the  said  plea  is  in  oUier  respects 
the  certain,  &c. 

To  the  3rd  and  6th  pleas  the  plaintiff  also  de- 
murred specially,  on  the  same  grounds.  The  4th  sad 
Sth  pleas  it  is  not  necessary  to  notice. 

R.  Armstrong,  in  support  of  the  demoner. — thn 
question  here  is,  whether  the  pleas  afford  a  good 
answer  to  the  declaration.  I  submit  that  tiiey  da 
not,  and  that  they  do  not  justify  the  using  the  woida 
in  the  sense  imputed  to  them  in  the  aeclaratjas^ 
but  the  using  of  them  in  a  different  sense ;  bat  if  tte 
defendant  means  to  deny  that  such  sense  is  correettw 
imputed  to  them,  he  must  do  so  under  the  faiMlU 
issue.  (1  Saund.  2446,  note  q,  edit,  of  IM&; 
Mcpherson  v.  Daniels,  10  B.  &  C.  263;  Mounlna^ 
V.  Watton,  2  B.  «c  Ad.  673 ;  VBrien  v.  Bryant, 
16  M.  &  W.  168,  per  Parke,  B.)  It  U  dear  ttat 
the  inuendo  is  not  too  wide  in  attributing  to  Ibm 
word  "extortion"  the  meaning  that  the  pUiatiff 
had  "onlawfully  and  fraudalently ''  exacted  frM& 
the    costomers    moneys    which   they   were 


bound  to  pay  j  and  that  is  met  by  ne  allegateaa 
in  the  seoontt  plea,  that  by  importonity  tlie  pIsintHf 
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aMdned  the  moaay  as  a  gratuity;  that  it  is  a  clurly 
aad  totsllr  different  aenae  to  that  imputed  by  the 
dadustioa.  The  plea  is  a  bad  plea  in  confession 
aadcToidance ;  it  slioald  admit  tbii  use  of  the  words 
in  the  sense  imputed  to  them,  and  then  justifieii 
tbem.  The  declaration  alleges  that  the  plaintiff  waa 
sewed  of  fraduiant  and  unlawful  ooodoct  and  dis- 
hsaeatjr.  The  justification  then  is,  that  he  was 
salty  of  misconduct  and  by  importunity  obtaining 
aixpmce  which  he  ought  not  to  have  got. 

PieoT,  C.B.— The  waiter  might  lure  sud,  "  Sir, 
the  charge  fDr  what  you  bad  is  two  shillings,  one  and 
tasipenee  for  the  refreshment,  and  twopence  for  the 
waitw,  which  is  Terr  small,  and  I  hope  you  will  gire 
Be  something  more> '  certainly,  if  that  be  a  fraud 
sod  aa  extortion,  there  is  no  knowing  where  it  would 
Md;  the  question  is,  bow  is  a  fraud  committed  on 
anybody  by  getting  twopence  as  a  gratuity  ? 

Jtbb,  in  support  of  the  ^eas< — Aa  to  the  publi- 
Citioaof  these  words  "misconduct  of  one  of  his 
waiten,  William  Shew,  whom  he  instantly  dismissed 
tor  eatortion  and  iosolence,"  the  defendant  alleges 
tk«t  the  plaintiff  received,  unknown  to  the  defen> 
dant,  moneys  which  were  not  properly  receivable  by 
haa,  and  that  he  exacted  and  oblig«l  John  Ryan, 
kcoatomn',  to  pay  a  sum  not  warranted  by  the  seals 
ci  charges,  aad  was,  by  so  doing,  than  and  there 
pailty  of  miscoodnct;  what  else  cam  be  the  mean- 
lag  of  the  word  extortion  in  the  case  of  a  waiter 
than  what  is  here  alleged  ?  The  word  has  not,  in 
■Mh  ease,  any  legal  meaning  or  definition,  it  is  not 
like  the  case  of  extortion  in  a  sheriff.  [Pieor,  C.B. 
— Bztoitioa  seems  to  be  tnaking  a  demand  to  which 
•{iBity  has  no  right,  ium)  enforring  it.]  Snppoee 
tut  we  had  omitted  to  justify,  would  not  the  plain- 
tiff at  the  trial  say  that  we  could  not  give  evidence 
imder  the  general  issue  of  the  plaintiff  Mving  taken 
mone  than  be  was  entitled  to  do  by  the  scale  of 
eliaigea? 

PiaoT,  C.B.— The  word  in  the  Ubel  is  "extor- 
tion," and  a  meaning  is  given  to  that  word  by  the 
iauendo  in  two  clauses ;  one  that  he  unlawfully 
mmi  fraudulently  exacted  and  received  money  which 
he  had  no  right  to  receive;  the  other,  that  he  had 
daiged  that  which  be  was  not  warranted  in  charg- 
iag.by  the  scale  of  charges.  It  seems  to  me  that 
yw  cannot  justify  by  the  &ots  which  you  have 
JudgmaUfmr  Ihtflami^. 


subscribers'  agreement  were  prepared  and  engrossed, 
but  neither  of  them  was  executed  by  any  party,  sod 
the  same  were  afterwards  cancelled,  in  order  to  ob- 


"  Birmingham,  Nov.  1,  1845. 
Sir, — ^I  am  directed  to  inform  you  that  the  cotn,- 
mittee  of  management  have,    in  compliance  witit 


tain  a  return  of  the  stamp  duty.    The  expenses  of  I  your  application,  allotted  to  you  twenty  shares  in  thia 


Bovsa  or  Koasa. 

Bapoitsd  by  W.  H.  Binm,  Esq.  Barrister.aiXaw. 

Jtdy  8  mtd  9. 
(RMCot,the  Lord  Ch  ancbllor.  Lord  Broitoram, 

V.C.  Lord  Cranwobth,  and  other  Lords.) 
JXi  Tbk  Wikdino-vp  Acts,  1848  and  1849,  and 

Jfc  Tax  WOLVKBH  AMPTON,  CHESTER,  AND  BtR- 

KXKHiAD  Junction  Railway  Company. 

Cooper's  case. 

And  ill;   The    Direct    Birmingham,  Oxporo, 

Rbadino,  and  Brighton  Railway  Company. 

Thompson's  case. 

Gmiributory — Preliminary  expetuet — Slal.  1  fr  2 

Vict.  e.  110. 
Jm  a  eate  vhere  thart$  have  been  applied  for  m  a 
pro/tclei  company,  but  no  payment  of  the  deporit 
made  in  accordance  with  the  requieition  for  that 
fmrpote  contained  in  the  letter  ittforming  the 
emplicani  of  the  allotment  ofihare*  to  him  : 
BeU,  that  nich  applicant  i$  not  a  eontribviory 

Itwarde  preliminmy  expentet. 
So,  in  a  eate  where  the  depoeit  hat  been  paid  by  a 
parly  applying  for  iharet,  but  no  tignature  by 
th»  applicant  to  the  lubtcriber/  agreement  or 
parliamentary  contract  .• 
BM,  that  tiieh  payment  did  not  mate  the  party  a 
eoKtributom ;  that  thit  vat  the  taw  prior  to  the 
ttat.  1  Jr  2  Vict.  c.  1 10,  and  the  provitiom  of  that 
.ttatute  have  made  no  alteration  in  the  law  in 
thote  retpecla. 
•  The  first  of  these  cases  was  an  appeal  from  an 
order  of  Vice-Chauoellor  Lord  Cranworth,  dated  the 
24th  June,  1851,  whereby  he  had  ordered  that  the 
name  of  William  Cooper,  jun.  should  be  expnnged 
£ram  the  list  of  contributories  of  the  above  company, 
and  upon  which  list  his  name  had  been  placed  by 
IXaster  Brougham. 

Tie  facts  of  the  case  were  as  follow : — In  the  year 
I8i5  •  company  was  projected  for  nuking  a  railway 
communication  between  Birmingham  and  Bfrken- 
hend,  and  to  effect  that  oWect  it  was  proposed  to 
niae  •  capital  of  1,000,000/.  by  the  creation  of  50,000 
•haxea  of  20/.  each.  The  projected  company  was 
ptoviaionally  registered,  pursuant  to  the  terms  of  the 
7  &  8  Vict.  c.  110,  by  the  name  and  description  of 
tbe  "Wolverhampton,  Chester,  and  Birkenhead 
JTanctiOa  Railway  Compiuiy."  Flans  and  sections, 
wttii  books  of  reference,  were  prepared,  and  in  con- 
fiMmity  with  the  standing  orders  of  Parliament, 
iB«n»  oeposited  at  the  offices  of  the  Board  of  Trade, 
^mad  with  tin  clerks  of  the  peace  of  the  several  noiu- 
"e*  tltrough  which  the  said  proposed  railway  was 
ittnled  t»  past.  A  parliamentary  contract  and 
▼osb.  zvxz.  ar«.  «ss. 


obtaining  the  said  plans,  sections,  and  books  of  re- 
ference, together  with  the  charges  of  the  several 
agents  and  others  employed  upon  the  business  of 
the  company  amounted  to  a  very  large  sum,  exceed- 
ing the  sum  of  12,000/.   Samuel  Haines,  of  Edgbas- 
ton,  in  tbe  county  of  Warwick,  gentleman,  was  called 
upon  to  pay,  and  paid  upwards  of  500/.  towards  the 
expenses  of  attempting  to  carry  into  effect  the  ob- 
jects of  the  said  company;  Thomas  Upfill,  of  Edg- 
oaston  aforesaid,  gentleman,  paid  tbe  same  sum  ; 
Robert  Wrightson,  of  Wymeswould,  in  the  county 
of  Leicester,  gentleman,  also  paid  480/.  towards  the 
expenses ;  Tbonula  Harris,  of  High6eld-bouse,  Edg- 
baston  aforesaid,  gentleman,  paid  480/.  towards  the 
expenses ;  and  Edward  Cooper,  of  Henley  in  Arden, 
in  the  county  of  Warwick,  gentleman,  likewise  paid 
upwards  of  420/.   towards  the  same  object.    The 
said  Samuel  Haines,  Thomas  Upfill,  Robert  Wright- 
son,  Thomas  Harris,  and  Edward  Cooper,  were  each 
also  respectively  sued  for  debts  due  and  owing  on 
behalf  of  the  company,  and  an  action  is  yet  pending 
against   Edward  Cooper,   at  the   suit  of   William 
Strooghton  Vardy,  one  of  the  solicitors  of  the  com- 
pany.    "The  company  ceased  to  carry  on  business  on 
tbe  5th  Jaaoarv,  1846,  and  on  the  26th  October, 
1849,    the    said'  Samuel    Haines,  Thomas  Upfill, 
Robert  Wrightson,  and  Edward  Cooper,  preferred 
their  petition  unto  the  Lord  Chancellor,  praying  that 
thecompeny  might  be  absolutely  dissolved  and  wound 
up  under  tbe  provisions  of  the  Joint  Stock  Com  paniea 
Winding-up  Acts,  1848  and  1849.  and  that  it  might 
be  refened  to  one  of  the  Masters  of  the  Court  to 
wind  up  the  a&irs  of  tbe  company  i»der  the  said 
Acts.    The  advertisements  required  were  duly  in- 
serted and  published  in  the  London  Gazette,  and  in 
two  London  daily  newspapers,  and  two  local  news- 
papers, according  to  the  provisious  in  the  Acts,  and 
the  petition  waa  duly  served  and  supported  by  evi- 
dence according  to  the  requiaitions  of  tbe  same  Acts. 
The  petition  was  heud  on  the  3rd  dav  of  November, 
1849,  before  the  Vice-Chancellor  of  England,  when 
it  waa  ordered  that  the  said  company  should  be  ab- 
solutely dissolved  and  wound  up  under  the  provisions 
of  the  Joint  Stock  Companies  Winding-up  Acts, 
1848  and  1849,  and  that  it  should  be  referred  to  the 
Master  of  tbe  Court  to  whom  it  was  referred  to 
wind  np  the  Trent  VaUey,  Chester,  and  Holyhead 
Continuation    Railway  Company,   to  wind  up  the 
aSurs  of  this  company.    Mr.  Wm.  Brougham  was 
tbe  Master  to  whom  the  said  matter  was  referred, 
and  the  appellant  was  appointed  the  official  manager 
of  the  company  under  the  provisions  of  the  said 
Acts.    The  Master,  on  the  23rd  June,  1851,  made 
his  certificate  in  the  matter,  and  by  his  settlement 
of  the  list  of  contributories  he  included  the  naow  of 
the  present  respondent.  William  Cooper,  jun.  of 
Henley  in  Arden,  in  the  character  of  an  allottee, 
who  had    applied  for,   and    had  hod  allotted  him 
twenty   shares.    The  Master's  certificate  also  ad- 
mitted that  he  had  thus  included  the  respondent's 
>  in  the  list  of  contributories,  notwithstanding 
it  had  been  proved  to  him  that  the  required  deposit 
of  21.  12s.  6d.  per  share  had  not  been  paid  as  re- 
quited by  the  terms  of  the  letter  of  allotment,  nor  bad 
the  raspondentsigned  either  the  subscribers' agreement 
orparhamentary  contract,  and  that  those  documents 
had  been  regularly  prepared,  yet  they  had  afterwards 
been  abandoned  and  cancelled  for  the  purpose  of  ob- 
taining the  return  of  stamp  duty  thereon.    The  re- 
spondent having  received  an  official  intimation  that 
his  name  had  been  placed  upon  the  list  of  the  allot- 
tee contriMtories  on  thn  24th  ult.  appealed  against 
the  certificate  of  the  Master.    The  appeal  was  heard 
before   Vice-Chanoellor  Cranworth   on    that  day, 
when  it  was  ordered  that  the  decree  of  the  Master 
should  be  reversed,  and  that  the  name  of  the  said 
Wm.  Cooper,  jnn.   should  be  expunged  from  the 
said  list  of  contributories  of  the  company  as  such 
allottee.  Tbe  present  appellant  now  appealed  against 
this  order  of  Lord  Cranworth  as  being  erroneous 
and  contrary  to  eqnity  and  justice,  and  submitted 
that  it  ought  to  be  reversed  or  varied  for  the  follow- 
ing among  other  reasons,  namely,  because  the  said 
Wm.  Cooper,  jun.  according  to  the  true  construc- 
tion of  the  Winding-up  Acts  of  1848  and  1849  is 
a  contributory  of  the  said  company  vrithin  the  true 
intent  and  meaning  of  the  said  Acts  or  one  of  them. 
In  the  course  of  the  arguments  much  stress  was 
laid  on  behalf  of  the  appellant  upon  the  terms  of 
the  letter  of  allotment,  and  the  two  letters  with 
which  that  letter  wias  itself  accompanied  ;  and  it  was 
urged  that  by  the  respondent's  not  having  sent  back 
the  third  of  these  letters  he  had  clearly  rendered 
himwif  liaUa  to  be  placed  upon  the  list  of  allottees. 
These  documents  ran  thus : — 

"  Welrarhampton.  Chester,  and  Birkenhead  Junc- 
tion Railway  Company. 

"  [IVorbionally  registered  pnienant  to  7(b  and 
8th  Tict.  cb.  110].  Capital,  l,000,000i.  in  50,000 
shans  of  20/.  eaoh.  Deponi,  2/.  2s.  pci  shaie. 
AMotmaBt,  No.         ;  20alia(M.    Deposil;.42<. 


undertaking,  and  that  the  deposit  of  21.  2s.  per  share 
amounting  to  the  sum  of  42/.  must  be  paid  to  one  of 
tbe  undermentioned  bankers  on  or  before  Saturday, 
the  8th  day  of  November,  who,  upon  receipt  thereof; 
will  sign  the  voucher  at  the  foot  of  this  letter.  This 
letter,  with  the  banker's  receipt,  must  be  exchanged 
for  scrip  certificates,  which  will  be  granted  upon  your 
executing  tbe  subscribers'  ajjrecment  and  Parlia- 
mentary contract,  without  which  no  person  will  be 
recognised  as  a  subscriber,  or  be  entitled  to  any  in- 
terest in  the  undertaking. 

"I  am.  Sir,  your  obedient  servant, 

"John  Smith,  Solidtor. 

"Charles  W.  Jackson,  Secretary  pro  tem." 

With  this  letter  was  sent  the  accompanying : — 
"40,  Temple-street,  Birmingham, 
"Nov.  1,  1845.   . 

"Sir, — The  managing  committee,  thou|[h  they 
feel  assured  you  will  take  up  the  shares  which  have 
been  allotted  to  you  on  your  own  application,  by 
paying  the  deposit  thereon  within  the  period  fixed, 
nevertheless  deem  it  right  to  state  that  you  may 
decline  them  if  you  see  fit,  as  the  shares  will  be 
readily  taken  by  other  parties ;  but  if  such  be  your 
wish,  in  consequence  of  the  recent  panic  or  any 
other  cause,  you  will  at  once  see  the  propriety  of 
immediately  communicating  your  intention  by  sign- 
ing  and  forwarding  tbe  letter  inclosed,  (a)  otherwtie 
the  committee  wOl  fully  calculate  that  the  depoat 
will  be  duly  paid. 

"I  am,  Su-,  your  obedient  servant, 

"John  Smith." 

Bet  hell,  in  support  of  the  appeal. 

C  P.  Cooper,  for  the  respondent. 

A  discussion  then  took  place  between  their  lord- 
ships and  the  respective  counsel  as  to  the  best  course 
to  be  adopted  in  reference  to  this  and  the  following 
case  of  a  somewhat  similar  character,  and  it  was  ulti- 
mately arranged  that  one  counsel  should  be  heard 
for  the  respective  appellants  and  respondents  in  each 
of  the  two  cases.  ___ 

HtJTTON  e.  TnOMPSON. 
This  was  also  an  appeal  by  the  official  manager  of 
the  Direct  Birmingham,  Oxford,  Reading,  and 
Brighton  Railway  Company,  under  the  Winding-up 
Acts,  against  an  order  of  Vice-Chancellor  Lord  Cran- 
worth, which,  as  in  the  above  case,  went  to  reverse 
the  certificate  of  Master  Brougham,  by  which  the 
name  of  Henry  Thomas  Thompson  had  been  put 
on  the  list  of  contributories.  "The  main  distinction 
between  the  two  cases  was  this,  that  while  the  re^ 
spondent  Cooper  did  not  pay  any  deposit,  the  re- 
spondent Thompson  not  only  accepted  the  allotment 
so  made  to  him,  but  paid  the  deposit  on  his  twvntT 
shares,  amounting  to  52/.  10s. 

The  facts  of  the  second  case  were  as  fbllow :  a 
company  was  projected  in  1845  to  construct  a  railr 
way  from  Birmingham  to  Oxford,  and  thence  to 
RMding  and  Brighton.  The  project  was  prort- 
sionally  registered  under  the  title  and  style  of  "  Tbe 
Birmingham,  Oxford,  and  Brighton  Railway."  A 
prospectns  having  been  issued  in  the  accustomed 
form,  the  respondent  Thompson,  on  the  10th  of 
October,  1845,  applied  for  an  allotment  of  thirty 
shares.  This  application  was  responded  to  by  an 
allotment  of  twenty  shares,  intimated  by  the  follow- 
ing letter : — 

"Letter  of  allotment,  not  transfisrable. 

"Direct  Birmingham,  Oxford,  Reading,  and 
Brighton  Railway. 

"  Capital  2,000,000/.  in  80,000  shares  of  25(.  ead. 
Deposit  21.  12s.  6d.  No.  of  letter,  8;  No.  of 
shares,  100. 

"  46,  Moorgate-street,  Londen, . 
18th  October,  1845. 

"Sib, — The  committee  of  management  bare  al- 
lotted to  yon  twenty  shares  in  this  undertaking,  and 
I  am  dh«cted  to  request  yon  will  pay  the  deposit  of 
21.  12s.  6d.  per  share,  amounting  to  52/.  10s.  into 
one  of  ^e  undermentioned  banks  on  or  before 
Friday,  the  24th  day  of  October,  1845,  or  this  allot- 
ment will  be  null  and  void. 

"  This  letter,  with  the  banker's  receipt  appendtd 
thereto,  will  be  exchanged  for  scrip  npon  your  pre- 
senting  it  at  the  offices  of  the  companV  and  execot- 
ing   the   parliamentary  contract    and  subscribert' 

X-ement,  which  will  lie  at  the  above  offices  on  aa^ 
r  the  27th  October,  and  notice  will  be  giTen 
when  the  deeds  will  be  sent  into  tbe  country. 

"  I  am,  Sh-,  your  obedient  servant, 
"J.  B.  Ratncr,  SecretstfT. 
"To  Henry  T.  Thompson,  esq." 
The  respondent  duly  paid  the  deposit  of  2f.  I2t.'6d. 
per  share  on  the  said  snares  to  the  bankers  of'tke 
said  company ;  of  the  70,000  shares  allotted  in  the 
said  company,  the  deposits  were  paid  on  4,295  shatfes 


(a)  "  Woivwhamptm)  Chester,  sad  BM 

"  Jnsa&a  BaSm*  Onopawy. 

r.— Uisnotaiy  iatesSioa  to  taawth*  abass 
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-Uisnotaiy 

"  I  aa,  8k,  Touc  obadisot  samat." 
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only,  and  the  nodertaking  was  conseqaeatlT  aban- 
doned. The  committee  of  management  eoUectirdy 
and  individaallr  had  paid  large  sums  of  money  on 
socount  of  debts  properly  contracted  by  them  in  dis- 
charge of  their  dutiea  in  the  due  prosecntion  of  the 
add  undertaking,  and  the  said  debts  of  the  company 
are  still  remaining  doe  and  onpaid.  On  the  2l8t  Dec 
1849,  an  order  was  made  by  tne  Vice-Chancellor  on 
the  petition  of  Stopford  Thos.  Jones,  whereby  it  was 
ordered  that  the  sud  "  Direct  Birmingham,  Oxford, 
Reading,  and  Brighton  Bailway  Company  "  should 
be  dissolved  and  wonnd  up.  Master  Brougham, 
the  Master  in  rotation  to  whom  the  winding  up  of 
the  company  was  referred,  on  the  28th  day  of 
January,  1840,  appointed  the  appellant  official  ma- 
nuer  of  the  company.  The  appellant,  as  such  offi- 
cial manager,  made  ont  and  deliTered  to  the.  said 
Master  a  list  of  the  contributories  of  the  com- 
pany, and  in  such  list  he  included  the  name 
of  the  reepondent  Henry  T.  Thompson  as  a 
contribaConr  as  an  allottee  of  shares  who  had 
paid  his  deposit  in  respect  of  twenty  shares 
in  the  said  company.  The  Blaster  settled  this  list 
and  included  the  name  of  the  respondent  as  a  con- 
tributory in  reapect  of  twenty  shares.  The  respond- 
ent thereupon  appealed  from  that  certificate,  and 
npon  that  motion  Lord  Cranworth  reversed  the 
direction  of  the  Master,  and  ordered  that  the  name 
of  the  respondent  should  be  eiduded  from  the  list 
of  eontributories.  The  present  was  an  appeal  from 
that  order,  with  a  view  to  its  being  discharged,  upon 
the  ground  that  "  the  said  Henry  Thomas  Thomp- 
son, according  to  the  true  construction  of  the  Wind- 
ing-up Acta  1848  and  1849,  is  a  contributory  of  the 
said  company  within  the  true  intent  and  meaning  of 
the  said  Acts  or  one  of  them." 

Roxburgh,  in  support  of  therappeal.in  this  case. 

Itolt,  for  the  respondent. 

JUDGMENT. 

The  Loan  Chanckllob. — On  a  question  of  such 
extensive  importance  as  that  raised  by  the  learned 
counsel  at  the  bar,  and  from  the  vast  number  of 
cases  that  depend  upon  the  decision  of  your  lordships, 
considering  its  importance  and  its  extent,  I  should 

fropoie  the  following  questions  to  the  learned  judges : 
propose,  first,  to  ask  this  question,  as  bearing 
immediately  and  directly  on  the  question  upon  which 
their  decision  will  ultimately  turn— Ought  the  name 
of  A.  B.  under  the  drcnmstances  set  forth  in  the 
certificate,  in  the  case  before  your  lordships,  to  be 
included  in  the  list  of  contributories  of  the  company 
in  inch  certificate  ?  The  nertificate,  my  lords,  which 
I  advert  to,  is  embodied  in  the  finding  of  the  Master 
in  Chancery  in  the  present  case.  The  provisional 
Twistration  was  made  under  the  statute  the  7  &  8 
Tict.  c.  110,  of  a  proposed  company,  by  the  name  of 
the  "Direct  Birmingham,  Oxford,  Reading,  and 
Brighton  Railway  Company."  The  prospectus  was 
registered  and  published  as  follows :  Certain  persons 
associated  together  as  a  committee  for  the  establish- 
ment of  the  company,  and  to  obtain  an  Act  of  Par- 
liament; individuals  applied  to  the  committee  for  an 
allotment  of  shares,  and  the  committee  did  allot 
shares  to  the  applicants,  and  among  them  twenty 
shares  to  A.  B.  Such  application  and  allotment 
took  place  in  consequence  of  a  certain  correspond- 
ence ;  the  learned  judges  have  the  notes  before  them, 
and  they  will  refer  to  the  correspondence.  A.  B. 
took  no  steps  after  the  application  for  shares,  and 
neither  paid  the  required  depOiit  nor  signed  any  sub- 
loriben  contract  or  Fkrliamentary  contract;  then 
the  question  I  propose  is,  whether  A.  B.  ought  to  be 
constdoed  a  contributory?  Your  lordships  are  aware 
of  the  distinction  between  the  two  cases  of  Norritf. 
Cooper  and  Hutton  v.  T/kompton.  In  HuUo»  v. 
TAompson  the  respondent  actually  paid  the  deposit 
that  was  required  by  the  letter  of  allotment ;  whereas 
CooptriaA  not;  instead,  tbereCare,  of  the  paragraph 
I  liave  inserted  in  the  question  I  propose  to  put  in 
relation  to  Cooptt'$  case:  "A.  B.  took  no  steps 
after  the  application  for  shares,  and  neither  paid  the 
required  deposit  nor  signed  the  subscribers'  contract 
or  Parliamentary  oontrect,"  I  propose  to  substitute : 
"A.  B.  paid  the  readred  deposit;  but  did  not  sign  any 
rabscHlMrs'  or  Parliamentary  contract."  I  advert  to 
the  distinction  between  the  two  cases,  as  it  perhaps 
will  enable  the  judges  to  dimoae  of  both.  But,  my 
lords,  the  argument  has  referenoe  to  another  or- 
comstance,  namely,  to  the  question  as  to  bow  far  the 
company  stood  in  the  position  or  condition  of  a  com- 
pany at  tiie  time  the  order  of  reference  was  made, 
so  as  to  coBM  within  what  are  properly  called  the 
Win^ng-np  Acts  ?  I  propose  to  put  the  following 
question  to  the  judges:— "  Under  the  provisions  of  the 
7  &  8  Vict.  e.  110,  certain  piomoters  of  a  provision- 
ally registered  or  proposed  railway  company,  with  a 
large  specified  capital  to  be  divided  into  shvnes,  and 
certain  persons  named  were  appointed  to  act  as  a 
committee  for  the  purpose  of  establishing  the  com- 

Sny,  and  that  committee  allotted  shares  to  certain 
dividuals  who  made  application  to  them,  the  com- 
aiittee  incurred  considerable  expense  and  contracted 
debts  in  the  obtaining  an  Act  of  Parliament  but  not 
bemg  able  to  procnre  a  sufficient  number  of  sub- 
■criMn  to  form  the  proposed  company  the  prvgect 


was  abandoned — do  the  above  circumstances  consti- 
tute an  association,  company,  or  partnership  within 
the  meaning  and  intent  of  the  several  statutes  for 
winding  up  the  af&irs  of  joint-stock  companies  ?  and 
would  it  make  any  difference  if  the  committee,  in 
contracting  the  debts,  were  less  than  seven  or  more 
than  nine."  How  fix  this  latter  question  may  be 
material  for  your  lordships  to  consider  when  yon 
have  received  the  judges'  answer,  I  do  not  know  at 
the  present  moment ;  but  I  woiUd  venture  to  say,  at 
jUX  events  I  think  it  desirable  that  your  lordships 
should  have  the  judies'  opinion  on  the  first  question, 
and  then  you  can  determine  whether  you  think  it 
necessary  or  expedient  to  enter  into  the  oonnderation 
of  the  other  question. 

BeMe//.— Will  your  lordship  forgive  my  calling 
yonr  lordship's  attention  to  the  fact  that  the  words 
'"  not  being  able  to  obtain  a  sufficient  number  of 
subscribers"  is  contrary  to  the  fact  as  admitted  in 
the  case.  The  difficulty  was,  not  being  able  to  obtain 
payment  of  the  deposits  by  the  subscribers  who  took 
the  shares  for  three  times  more  in  amount  than  the 
number  of  shares  that  were  to  be  allotted.  A  very 
trifling  alteration,  my  lord,  is  necessary  to  meet  the 
facts,  not  being  able  to  obtain  deposits,  and  the  snms 
agreed  to  be  paid. 

The  LoBD  Chanckllor.— I  will  make  such  alter- 
ation as  will  rmse  the  question. 

Cooper.— 'Yarn  lordship  will  find  it  stated  in 
page  3  of  the  case. 

The  judges  retired  to  consider  the  questions,  and 
on  their  return, 

Pollock,  C.B.  read  the  following  opinion. — The 
judges  have  considered  the  questions  which  have 
been  submitted  by  your  lordships,  and  I  havato  report 
to  your  lordships,  in  answer  to  the  first  question 
that  yonr  lordships  have  pnt,  there  is  no  diflerenoe 
of  opinion  among  the  judges ;  but  that  with  respect 
to  the  second  and  more  general  ouestion,  there  is 
some  difference  of  opinion.  On  tne  subject  of  the 
first  question,  I  have  to  report  the  unanimous  opinion 
of  the  judges  who  have  heard  the  arguments,  that 
neither  in  the  case  where  shares  are  applied  for,  but 
no  payment  of  the  deposit  has  been  made,  nor  in 
the  case  where  a  payment  of  a  deposit  has  been 
made,  but  no  signature  to  the  subscribers'  or  the 
Parliamentary  contract  has  been  affixed,  should  the 
name  of  the  partv  be  included  in  the  certifieate  of 
contributories.  We  think  that  the  mere  fact  of  the 
applicant  being  the  allottee  of  shares  under  the  dr. 
cumstances  set  forth,  sB8nmin|;  he  was  an  allottee,  as 
to  which  we  give  no  opinion,  it  would  not  in  any  way 
make  him  responsible  for  any  preliminary  expenses 
incurred  in  promoting  the  project.  We  think  this 
was  really  the  law  prior  to  the  statute  the  7  &  8 
Vict,  and  that  none  of  the  provisions  of  that 
Act  make  any  alteration  in  the  law  on  this  subject 
in  that  respect,  so  as  to  render  an  allottee  of  shares 
liable  for  preliminary  expenses,  and  we  are  not  called 
on  to  give  a  construction  to  the  Act  of  Parliament 
different  from  that  which  has  been  hitherto  adopted. 

The  Lord  Chancellos. — Your  lordships  ate 
considerably  indebted  to  the  learned  judges  for  the 
very  distinct  and  important  opinion  uiey  have 
&voured  your  lordships  with,  and  which  probably 
may  render  it  unnecessary  for  their  lordships  to  give 
any  judgment  or  to  take  into  consideration  the 
other  question ;  vour  lordships  will  determine  whe- 
ther that  will  admit  of  further  consideration,  and 
an  intimation  will  probably  be  given  Jo  the  learned 
judges,  who  may  be  saved  the  trouble  of  a  consider- 
alion  of  the  other  question.  At  present  I  do  not 
think  we  can  take  the  opinions  of  the  judges  on  that 
point,  and  therefore  the  eonsidention  of  it  will  be 
a4joamed. 


<F««(tB  ffourtt. 


mOlAS  OOVST. 

Reported  by  J.  If  aoaolat,  Bsg.  of  the  Iniiar  Tempi*, 
BaRist«r«t.Law. 

Monday,  Jtau  30.  < 

Hanbdbt  v.  HnssET. 
PartilUm  qf  manor— Jtaitdielio* — Rrfertneeio 

Matter. 
One  tenant  in  common  it  entitled  at  agahut  a  eo- 
tenant  M  common,  to  apartition  of  a  manor.  The 
plaintifand  defendaiU  were  entitled,  the  one  to 
two-thirdt,  and  the  other  to  one-third  tf  a 
manor,  and  the  former  having  filed  hit  bill  for 
partition,  a  decree  vat  made  accordingly,  and 
it  vat  referred  to  the  Matter  to  inquire  what 
the  manor  eontitted  of,  and  who  were  entitled 
thereto. 

This  was  a  suit  instituted  by  the  plaintiff,  William 
Hanbury,  who  was  entitled  to  two-thirds  of  the 
manor  of  Norton,  or  Norton  Caines,  in  Stafford- 
shire, for  partition  of  the  manor  between  him  and 
his  co-tenant,  the  defendant,  Phineas  Fowke  Hns- 
sey,  to  whom  the  other  third  belonged.  The  de- 
fendants were  Mr.  Hossey  and  Miss  Mphia  Hnssey, 
who  was  entitied  to  an  annuity  chaiged  on  Mr. 


Hussey's  share  of  the  manor.  Tie  prayer  of  Oe 
bill  asked  that  the  Court  should  direct  a  partition  of 
the  manor  to  be  made,  and  all  necessary  and  proper 
assurances  and  conveyances  to  be  executed  and  node 
to  carrv  such  partition  into  effect,  and  that  the  an. 
nuity  should  be  charged  on  Mr.  Hussey's  share.  The 
defendants  by  their  answer  submitted  to  the  judgmeat 
of  the  Court  that  a  fair  and  equal  partition  of  the 
manor,  with  tiie  manorial  rights,  could  not,  under  tli» 
drcnmstances,  or  should  not,  be  made  by  the  Court, 
for  that  owin|;  to  the  nature  and  drcumitaaees  of 
the  property  in  question,  they  were  of  opinion  a  just 
and  equal  partition  was  not  practicable,  and  that  no 
partition  could  be  made  without  great  preiiidiee  •• 
the  rights  and  interests  of  Mr.  Hnaaey  in  the  manar 
and  manorial  rights,  amongst  which  were  the  rigkt 
of  holding  courts  baron  and  conrts  leet,  alao  soitt 
and  services,  franchises,  forfeitures,  mines,  ehaeea, 
fisheries,  and  also  the  inddental  rights  of  the- lord 
in  and  over  the  commons,  waste  lands,  the  tenoaiti 
of  the  hmds  within  the  manor  having,  cr  daiaiof  to 
have,  certain  rights  of  pastutoge,  and  Mux  rngbtm 
and  easements  in,  upon,  or  over  the  waste  lands  cf 
the  manor. 

Walpote  and  Ehnriey,  (br  the  pbintiC— tVe  only 
question  is,  as  to  the  partition  of  the  manor,  llien 
is  jnrisdietion  in  the  Court,  and  this  Court  will  es- 
erdse  that  jurisdiction  to  decree  partition  of  a  maoop 
on  the  application  of  one  tenant  in  common  agaiait 
another.  All  that  is  asked  at  present,  howenr,  i*  • 
reference  to  the  Master  to  inquire  what  the  propertf 
consists  of,  and  who  are  entitled  to  it.  There  might 
be  some  difficulty  in  carrying  out  a  decree  for  par- 
tition, but  the  matters  mav  be  aiQasted  between  tbe 
parties  with  the  help  of  the  prindple  of  owetty  of 
partition.  In  analogous  cases  partition  has  been  de- 
creed as  in  the  case  of  an  advowson  or  a  mill;  in  tlie 
farmer  of  which  cases  the  parties  woold  present  to  tlie 
living  altematdy,  and  in  the  latter  they  would  take 
every  alternate  toll-dish.  [TbeMAsrsBof  the  RoLXS. 
—In  Sparrow  v.  PSend,  1  Dick.  348,  and  Im  t.  Oo», 
ib.  a  partition  of  a  manor  was  directed.]  Yea,  it  it 
there  so  stated ;  and  it  may  be  done  here,  one  paoty 
taking  the  common  and  waste  lands,  and  hawing 
that  equalised  by  owdty  of  partition.  By  the  aCat. 
Hen.  8,  c.  1,  partition  is  authorised.  That  Act, 
after  redting  ''That  divers  of  the  King's  sabj«oli 
were  seised  of  manors,  lands,  tenements,  and  here- 
ditaments, as  joint  tenants  or  tenants  in  coBmoD 
with  others  of  an  estate  of  inheritance,  and  tJmt 
there  was  no  power  to  make  any  severance,  diviobon, 
or  partition  thereof,"  enacted  "  that  all  jdnt  twwta 
and  tenants  in  common  that  now  be,  or  bereoftar 
shall  be,  of  any  estate  or  estates  of  inberitanoe 
in  thdr  own  rights,  or  in  the  righta  of  thdr  wiveo,. 
of  any  monort,  lands,  tenements,  and  liiiiiwlita 
ments  within  this  realm  of  England,  Waleo,  m 
the  inarches  of  the  same,  shall  and  may  be  ao  acted 
and  compelled  by  virtue  of  this  present  Act  to  make 
partition  between  them  of  all  such  manort,  loads^ 
tenements,  and  hereditaments  as  they  now  hold  or 
hereafter  shall  hold  as  joint  tenants  or  tenaats  in 
common,  by  writ  de  partieipationefaeiendS,  in  tlwt 
case  to  bis  devised  in  the  Court  of  Chancery,  in  filoe 
manner  and  form  as  coparceners  by  the  comaKm 
law  of  this  reidm  have  been  and  are  compellable  hy 
the  law  of  this  realm  to  do."  And  by  a  statute  « 
the  next  year,  joint  tenants  and  tenanta  io  rommoa 
for  lneeor)/eari  are  ifadared  compellable  to  make 
partition  in  the  same  way-  They  dted  BodiecaU  v. 
.Sr/eert,  Dick.  69. 

R.  Palmer  and  Gittne,  for  the  defendant. — ^Fsiti- 
tition  will  not  be  directed  by  a  hoktile  decree.  The 
mode  suggested  to  effect  the  partition  is  sneh  an  to 
destroy  the  manor  altogether,  for  the  manor  i*  aaa-  ' 

Cded  if  the  services  are  given  to  one,  and  the 
Is  to  another,  or  by  giving  the  whole  to  oo^  mad 
the  part  taken  out  to  the  other.    The  Court,  there- 
fore, would  not  exerdse  jurisdiction,  whiefa  woald 
have  such  an  injttrioos  effMt,  and  where  tlw  iiilmato 
of  the  tenanta  of  the  manor  would  be  so  serjoaslr 
affected.    The  first  question  has  reftrcooe  to  fhe 
unity  of  the  manor,  and  the  moment  yon  tondt 
that  you  destroy  the  manor ;  and  the  second  oonaU 
deration  is,  that  the  severance  of  the  manor  affect* 
other  parties,  viz.,  the  tenants,  not  now  before  the 
Court,  for  you  cannot  sever  any  part  of  Ae  ftae- 
holds,  or  the  mines,  or  waste  lands  from  the  maaor 
court  and  services,  without  destroying  it,  and  iiqar> 
ing  the  tenants.    An  analogous  case  is  that  of  oopy- 
holds,  of  which,  previously  to  the  stat.  4  &  5  VlcC  c 
35,  partition  could  not  be  made.    LeoaehoUa  ala» 
m»  be  instanced,  in  which  a  partition  would  not  be 
enforced,  inasmudi  as  it  mttht  prejudice  Use  in- 
terests of  the  landlord.    And  in  this  case,  tboa^ 
the  word  "  manors  "  is  used  in  the  stat.  of  Hen.  8. 
yet  the  writ  of  partition  has  been  taken  awar  hy  a 
subsequent  statute.    Besides  the  word  "  masMna," 
in  the  stat.  Hen.  8,  had  in  contemplation  tiis  parti- 
tion of  manors  only  in  cases  where  there  were  otii^ 
hereditaments  to  be  partitioned  between  tb*  eamr 
parties,  so  that  the  manor  oonld  be  assigiiect  to  the 
one,  and  the  hereditaments  to  the  other.   .A  manor 
is  indivisible  in  its  nature,  and  it  is  impoaaable  t» 
sever  it,  or  the  manorial  rights  and  privileBea  be- 
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kmgiog  to  it,  without  destroriof  it  entirely.  They 
citad6Rep.  63  b;  Lord  Moimijoj/'taM,  i  Co.  3  a, 
16Sa;  Sir  Moylt  Fbuh't  cue,  6  Co.  63a;  Beg.  t. 
Duie  qf  Buccleueh,  6  Mod.  151;  1  Cr.  IMc.  52; 
Seotl  T.  Faweett,  Di(^  99;  Monuaitle  v.  Charlm- 
worth,  11  Sim.  315;  Jopi  t.  JIor$h*ad,  6  Beav. 
213;  Clarendon  t.  HonSm,  1  P.  W.  446;  BmreU 
T.  AmU,  Bo*.  &  P.  378 ;  Stst.3&4Wm.4.c27, 
J.  6:  JVbWA  T.  Gtoaaai,  Bertt.  342. 

The  Mastis  of  the  Roixs.  — The  statute  of 
Hen.  8  has  ezpiessl^  included  "  manon"  in  the 
«iMsaeration  of  particulan  therdn  mentioned,  and 
Jias  expressly  authorised  a  partition  in  that  as  well 
■as  in  the  other  cases.  The  point  is  theiefore  settled 
hf  that  enactment,  and  the  question  concluded. 
Tmm  maf  be  some  diffiooUy  certainly  in  carrring  out 
-the  partibon  praeticaUjin  this,  asflisre  was  mother 
-esses;  bat  the  Court,  in  the  case  of  an  adrowaon, 
gires  the  right  of  presentation  alternately  to  the 
-tenants  in  oommon,  and  so  in  the  ease  of  a  mill  it 
gina  every  altemats  toll-dish  to  the  parties  le- 
-spectively  entitled.  Some  mle  may  also  be  adopted 
in  reference  to  a  manor,  and  without  saying  now 
the  Conrt  will  cany  it  into  e&ct,  whether  by  alter- 
oiate  enjoyment,  or  how  otherwise  it  is  to  be 
effected,— a  matter  which  must  be  considered  here- 
-after, — I  am  of  opinion  I  must  decree  a  partition, 
without  expressing  any  opinion  as  to  how  toe  decree 
is  to  be  worked  out  or  carried  into  effsct,  uid  have 
no  doubt  some  mode  will  be  found.  There  are 
-two  cases  in  Dickens  in  which  it  is  stated  snch  a 
deci«e  was  made;  therefore,  without  saying  how  it  is 
to  be  carried  out,  let  tlia«be  a  decree  decbring  that 
the  plaintiff  has  a  right  to  partition,  and  let  there  be 
a  reference  to  the  Master  to  inquire  what  the  pro- 
perty consists  of,  and  who  are  the  parties  entitled 
toit.  

Tkwndajf,  July  24. 

COTLB  C.  AlLSYNB. 

Prttiee—VUh  of  General  Order*  (/  2Hd  Nov. 
1650— Sxeniptiont — Setting  domt—Injunetion. 

A.  nil  having  been  filed  for  an  ityvnetion, 
and  exception*  for  tcandal  and  impertinence 
hoeing  been  taken  thereto  by  the  dtfendattt,  who, 
hoteever.  nmleeted  to  *et  them  down  for  hearing, 
the  plaitUmwai  allowed  to  tet  them  down,  though 


ment  C.  eonveyed  the  real  eetate  (but  without 
barring  the  entail)  to  D.  S.  and  F.  upon  truet 
for  *imilar  pmrpo*e*,  tmd  with  a  eimuar  power 
to  appoint  a  lye  intereit  in  favour  qf  H.  C.  eat- 
ercited  the  power  tf  appointment  under  both 
deed*  in  favour  ofH,  ; 
Held,  that  B.  and  her  children  were  put  to  their 
election  between  the  benefit*  given  to  them  by  the 
firet  deed  and  the  life  mterett  in  the  realty  op- 
pointed  in  favour  tjfH. 

By  the  setUement  made  on  the  marriage  of  Mr. 
Schomberg  with  Miss  Margaret  Marie  Ashwotth, 
and  dated  the  17th  of  Febroarr,  1836,  Mr.  Bobert 
-Ashworth,  the  ladjr's  father,  settled  66,70(M.  on  her 
for  life,  with  remainder  to  her  children,  and  in  de- 
fralt  of  chOdten,  to  Bobert  i^worth  himself  abso- 
lutely. In  February  1837,  Mr.  Schomberg  died, 
an4  there  were  no  chudioi  of  the  marriage.  On  the 
1st  of  Norember,  ^837,  Robert  .\shworm  msde  his 
will  of  that  date,  Jie  having  then  two  daughters 
only,  viz.  Mrs.  Schomberg,  and  Emily,  the  mfe  of 
Siiuwy  Cosby,  Mrs.  Cosby  haring  then  two  chil- 
dren. Mr.  Ashworth's  will  was  as  follows 
"  I  hereby  revoke  all  wills,  testaments,  and  codidls. 


that  I  may  have  made,  and  leave  my  entire  fortune 
equally  divided  between  my  two  daughters ;  the  part 
that  I  may  have  already  given  to  my  jroungest,  be- 
ing oonsiasred  to  form  part  of  her  moiety.  I  like- 
w£e  direct  that  the  portion  of  my  said  youn^t 
daughter  Muie  shall  devtdve,  in  case  of  her  dying 
without  childiwi,  to  my  eldest  daughter  Bmily,  and 
her  dtildren." 

In  December  1837,  Mr.  Bobert  Ashworth  died. 
In  July  1841,  Mrs. 'Schomberg  married  Mr.  Wel- 
lesley  Pole  Cosby,  and,  upon  that  occasion,  the 
following  setdementi,  dsted  respectively  the  1st  day 
of  July,  1841,  were  made.  By  the  first  settlement, 
made  between  Mrs.  SchombiBrg  of  the  first  part, 
WeUesley  Pole  Cosby  of  the  second  part,  and  6.  J. 
Snllivao,  Robert  Sullivan,  Lord  -/Lsntown,  and  W. 
Cosbv,  of  the  third  part,— Mrs.  Schomberg  assigned 
certain  personal  estate,  and  all  other  the  personal 
estate  to  whidi  she  was  entitled  under  her  father's 
will,  to  the  said  6.  J.  Sullivan,  R.  Sullivan,  Lord 
-/Vshtown,  and  W.  Cosby,  upon  trust  for  herself  for 
life,  and,  after  her  decease,  for  her  children  bv  that 
or  any  other  marriage ;  and,  in  default  of  children, 
the  \2th  General  Order  qfind  Nov.  1850,  declare*  for  her  sister,  Emily  Cosby,  for  life ;  and,  after  her 


that  theyehall  be  tet  down  "by  the  party  fiUng 

This  was  an  applicatiott  by  the  plaintiff  to  the 
Court  for  permission  to  set  down  for  hearing  excep- 
tioBs  fmr  scandal  and  impertinence  which  the  defend- 
ant had  taken  to  his  bill,  but  which  the  defendant 
himself  had  neglected  to  set  down.  The  plaintiff 
was  anxious  to  obtain  the  common  injunction,  but 
was,  of  course,  precluded  from  doing  so  pending  the 
-«zcaptions,  and  he  therefore  came  to  the  Court  for 
leave  to  set  down  the  exceptions  for  hearini^  bat  the 
«leslc  of  records  and  writs  declined  to  receive  them 
under  the  impresuon  that  the  defendant  alone  was 
-tte  larty  entitled  to  set  them  down  since  the  12th 
Order  of  tiie  2nd  November,  1850,  had  been  issued. 
niat  Order  states  that  "  exceptions  are  to  be  set 
-dosm  for  hearing  by  the  party  filing  the  same." 

O.  L.  Buitell,  on  behalf  of  the  (daintiff,  now  ap- 
plied for  leave  to  set  down  the  exceptions,  and  dted 
Aaha*  V.  Thoma*,  2  Colly.  239 ;  7  Beav.  584. 

The  M.A8TBR  of  the  Bolls  was  of  opinion  that 
the  Order  did  not  t^e  away  the  general  jurisdiction 
«f  the  Court,  nor  prevent  the  puintiff  nom  doing 
wbat  he  might  have  done  before  the  Order.  -Al- 
though the  Older  sajrs  the  exceptions  are  to  be  set 
doiwn  by  the  party  filing  tbem,  it  does  not  say  they 
are  not  to  be  set  down  by  any  one  else. 


vxoa-osAVoax&os  xirzoBr 
BKTToa's  comtx. 

B^octed  by  Qio.  8.  Alutcr,  Bu.  of  the  UiddU  Tsmpls. 
BirTUtar.at.Law. 

Wednttday,  March  12. 
'  BacoK  e.  Cosbt. 

WiU—Conetruclion—Bleelion. 

A.  ieotator,  having  two  married  daughter*,  B.  who 
hmd  children,  and  C.  who  had  notte,  by  hi*  will 
Ifft  U*  entire  /brtwu  equally  divided  between 
S.  and  C.  and  directed  that  the  portion  qf  C. 
ekauld  devolve  in  ca*e  qf  her  dying  without 
ekildrtn  to  B.  and  her  children.  C.  died  with- 
mtt  ever  having  had  a  child,  and  it  wa*  held  that 
C.  took  an  eelat*  tail  in  the  real,  and  an  abeolule 
atterett  in  the  pertonal,  eetate  of  the  teetator. 

C  being  entitled  in  tail  to  real  e*tale,  with  remain- 
der to  B.  and  her  children,  and  being  al*o  abeo- 
Ititely  entitled  to  pertonal  ettale,  by  the  firtt  qf 
two  *ettlement*  of  the  tame  date  and  made  upon 
Jktr  marriage,  auigned  to  D,  B.  F.  and  G.  the 
pertonal  ettale  upon  trtut  for  herieff  for  life, 
amdcjfter  her  deceaee  for  her  children,  and  in 
ditfaiM  qf  children  for  B.  and  her  children :  the 
aatUament  aleo  contained  a  power  for  C.  by 
deed  or  will  to  appoint  a  life  intereel  qfter  her 
dteeate  in  faxour  qf  H.    By  the  eecond  eettle- 


deoeose,  for  her  cdildren.  The  deed  contained  a 
power  for  Mrs.  Schomberg,  in  cose  she  should  sur- 
vive the  said  W.  P.  Cosbj,  at  any  time  or  times 
after  the  decease  of  the  Sfud  W.  P.  Cosby,  by  deed 
or  will,,  and  either  before  or  after  her  marriage  with 
any  other  husband  or  husbands  with  whom  she 
might  intermarry,  to  appoint  to  such  husband  or 
husbands,  for  all  or  any  part  of  his  or  their  life  or 
lives,  after  her  decease,  the  income  of  all  or  any  port 
or  share  of  the  personal  estate  by  the  said  deed 
settled.  The  other  deed  was  a  similar  settlement 
of  the  real  estate,  and  contained  a  simiUur  power  of 
giving  a  life  estate  to  any  future  husband:  it  was 
made  between  Mrs.  Schomberg  of  the  first  part, 
W.  P.  Cosby  of  the  second  part,  and  G.  J.  SulUvan, 
B.  Sullivan,  and  Lend  Ashtown  of  the  third  part. 
In  1843,  W.  P.  Cosby  died,  and  in  1846  Mrs.  W.  P. 
Cosby  manied  Mr.  Bacon.  By  her  wiU,  dated  the 
7th  of  September,  1848,  Mrs.  Bacon  appointed  the 
income  of  her  real  and  personal  estate,  subject  to  the 
trusto  of  the  settlements,  in  favour  of  Mr.  Bacon 
for  his  life;  and  by  two  deeds  poll,  dated  respect- 
ively the  7th  of  January,  1819,  she  appointed  the 
income  of  the  real  and  personal  estate  m  favour  of 
Mr.  Bacon,  for  his  life.  In  February  1850  Mrs. 
Bacon  died,  without  ever  having  had  a  child,  and 
without  having  barred  any  estate  toil  which,  under 
the  terms  «f  lier  father's  will,  might  have  been 
vested  in  her.  The  bill  in  the  present  suit  was  filed 
by  Mr.  Bacon  against  the  trustees,  and  Mrs.  Cosby, 
and  her  children,  who  were  inbnts,  claiming  the  life 
interest  in  Uie  personal  estate,  and  praying  that  it 
might  be  dedued  that  Mrs.  Cosby  and  her  children 
were  bound  to  elect  between  their  interests  in  the 
settled  real  estate  and  the  benefits  given  to  them  out 
of  the  settled  personal  estate  by  the  first  settlement 
ofthelstof  July,  1841. 

The  first  question  in  the  suit  was  whether  the 
words  used  in  Mr.  Ashworth's  win  gave  on  absolute 
interest  in  the  personal  estate  to  Mis.  Bacon,  or 
whether,  Mrs.  Bacon  not  having  had  a  child,  the 
peisoiud  estate  devolved,  upon  ber  decease,  upon 
Mrs.  Cosby  and  her  children. 

/.  Parker  and  Wafford  for  the  plaintiff. 

Ru**ell  and  C.  Hall,  tor  Mrs.  Cosby,  cited  TSamer 
V.  Frampton,  2  Coll.  331 ;  and  Stone  v.  Uaule,  2 
Sim.  490. 

Wigram  and  Kartlahe,  for  the  children  of  Mrs. 
Cosby,  cited  De  Wiite  v.  De  Witte,  11  Sim.  41 ; 
Crockett  v.  Crockett,  5  Hare,  316;  and  Keily  v. 
Fowler.  3  Bro.  Pari.  Ca.  (Toml.  ed.),  299. 

Tbrriono  and  Hittep  Clarke  for  the  trustees. 

The  Vicb-Chancellob  said  that,  according  to 
the  whole  course  of  authorities,  and  the  plainest 
rules  of  Uw,  it  was  clear  that  but  for  the  words  "and 
her  children"  occurring  at  the  end  of  the  will, 
coupled  widi  the  fact  tut  the  elder  daughter  had 


chBdreu  then  living,  HUi.  BacoB  wosU  have  been 
held  to  have  tden  an  estate  tail  in  the  realty,  and 
an  absolute  interest  in  the  personalty.'  He  did 
not,  however,  think  that  the  circumstance  he  had 
mentioned  would  furnish  a  sufficiently  substantial 
reason  for  departing  from  the  settled  construction : 
and  he  must  hold  uat  the  younger  datq^ita'  took  an 
estate  tail  as  to  the  real  estate,  and  an  absolnte  in- 
terest as  to  the  personal  estate. 

The  next  question  was  upon  the  election  by  Mrs. 
Cosby  and  hia  ohildrm,  between  their  interests  in 
the  real  estate  attempted  to  be  settled,  but  in  which 
the  estate  tail  had  not  been  barred,  end  the  benefits 
in  the  personal  estate  nven  to  than  by  the  settle- 
ment of  the  1st  of  July,  1841.  The  difficulty  was 
occssioDed  by  there  being  two  separate  deeds,  and 
the  trustees  of  the  two  estates  not  being  the  some, 
W.  Cosby  being  one  of  the  trustees  of  the  personal 
but  net  of  the  real  estate. 

/.  Parker  and  Wafford  for  the  plaintiff. 

Sut^l  and  C.  Hatt,  and  Wigram  and  Kartlake 
for  Mn.  Cosby  and  her  children. 

lleViCB-CHANCBLLOB  Said  that  ho  qipiehended 
it  to  be  perfectly  plun  that  the  two  settlementa  mode 
on  the  second  marriage  of  Mrs.  Bacon,  whidi  ex- 
tended, voluntarily  or  otherwise,  to  purposes  beyond 
the  ordinsry  purjioses  of  the  marriage,  must  be 
token  for  every  purpose  as  one  transaction ;  exactly 
in  tiie  same  manner  as  if  the  wh<de  contenta  of  earn 
instmment  were  in  one  deed;  and  so,  if  it  were 
material  to  make  the  observation,  which  it  was  not, 
as  to  the  two  sppointments.  He  considered,  thoe- 
fore,  Vault  there  was  a  case  of  election. 

Saturday,  March  22. 
RioewAT  r.  Ridowat. 
WiU—Conttruetion. 
A  teetator  bequeathed  the  retidue  qf  hit  pertonal 
ettale  to  trutteei,  upon  trutt  for  lut  daughter  B. 
for  life,  and  qfter  her  death  the  trutt  money, 
interett,  drridendi,  and  produce  thereof,  in  trutt 
for  all  and  every  the  children  and  child  of  B. 
equdUy  amongtt  them,  thare  and  ihare  alike,  to 
the  ton  or  tont  when  they  thouid  have  attained 
twenty -one,  and  for  the  daughter  or  daughtert 
at  that  age  or  marriage,  with  a  gift  over  in  «as« 
B.  thouid  die  without  hoeing  awy  child  or 
children,  or,  having  any,  tuck  children  thouid 
die  brfore  altainiiu  twenty-one,  being  a  eon  or 
tont,  and,  being  a  daughter  or  daughtert,  thouid 
die  befbre  they  attained  that  age  or  married.  B. 
died,  leaving  C.  a  daughter,  her  only  child.  C. 
died  under  21: 
Held,  that  the  trutt  property  vetted  in  C.  to  that 
the  income  between  the  deatht  qf  B.  and  C.  be- 
longed to  C. 

William  Preston,  tiie  testator  in  this  cause,  by  his 
will  dated  the  23i^  of  January,  1815,  bequei^hed 
his  residuary  personal  estate  to  trustees  upon  trust 
to  pay  the  income  to  Elizabeth  Preston,  his  wife, 
for  her  life,  and  after  her  death  he  dedared  his  will  * 
to  be  as  follows : — "  Then  the  whole  of  the  interest, 
dividends,  and  produce  shall  be  paid  to  and  for  the 
use  of  my  said  ^ughter  Mary  Preston  and  her  as- 
signs dunng  her  natural  life ;  and  from  and  after 
the  decease  of  my  said  daughter,  then  the  said  trust 
money,  and  the  interest,  dividends,  and  produce 
thereof,  in  trust  for  all  and  every  the  children  and 
child  of  my  sud  daughter,  bom  m  wedlock,  equally 
amongst  them,  share  and  share  alike;  to  the  son  or 
sons,  when  they  shall  have  attained  the  am  o( 
twenty-one  yean,  and  for  the  daughter  or  dau^ters 
at  that  age  or  marriage,  my  said  wife  being  also 
dead.  And  I  declare  that,  in  case  of  my  said  daugh- 
ter Mary  Preston  shall  happen  to  die  without  haviiig 
any  child  or  ddldren,  or  having  any,  all  such  chiUiea 
shall  happen  to  die  before  they  shall  attain  the  age 
of  twen^-one  years,  being  a  son  or  sons,  and  beinr 
a  daughter  or  daughter,  shall  die  before  they  shall 
attain  that  age  or  marry,  then  and  in  snch  case  the 
said  trustees,  and  the  survivor,  his  executors,  ad- 
ministrators, and  assigns  shall  stand  and  remain 
possessed  of  and  intermted  in  the  said  trust-money, 
and  the  interest,  dividends,  and  annual  muduoe 
thereof,"  &c  The  testator  died  in  1815.  In  1829 
Maty  Preston  was  married  to  a  person  of  the  name 
of  Matthews.  In  February  1835  Elizabetii  Preston, 
the  testator's  widow  died;  and  in  the  same  mondi 
Mary  Matthews  died,  leaving  Mary  Matthews,  her 
only  child,  her  surviving.  In  1847  Mary  Matthews, 
the  daughter,  died  at  the  age  of  sixteen  years,  with- 
out  having  been  married.  The  present  suit  was 
instituted  for  the  administration  of  the  estate  of 
William  Preston;  and  a  question  was  raised  as  to 
tiie  right  to  the  income  of  the  residue  between  the 
deatii  of  Mary  Matthews  the  mother,  and  of  Mary 
Matthews  the  daughter. 
Ru**ell  and  Giffard  (or  the  plaintiffs. 
Lloyd,  Hale,  Malint,  Chandle**,  Kenyan,  and 
Amphlelt  for  the  defendants. 

The  following  cases  were  dted :  Leake  v.  RoHn^ 

eon,  2  Mer.  363;  Sounder*  v.  Vautier,  Cr.  &  Ph. 

240;  Re  Bartholomeuft  Trutt,  1  HaU  &  Twells, 

565 ;  1  Mac.  &  Gord.  354. 

The  Vicb-Cbancellob  considered  that  the  trust 
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ptcper^  had  Tssted  in  Uarr  Mattkem,  tke  dsoxb- 
ter,  and  eoneeqaentiy  the  intermediate  incone  be- 
longed to  her.  


Ttutday,  April  1. 
Wilson  e.  Bsnitett. 
Wai—Ootutruetien—Powtr  qf  Sah—Deritee 
tumving  TVwfec. 


Malint  and  Gilmomr  appearecl  in  sopport  (tf  the  { be  made  to  aoootmt  fcr  tiie  depmits  reorived  by 

them,  and  which  were  xn^y  soAcient  fcr  die  debts 
they  could  legally  iaear.  The  Master,  howerer,  had 
made  no  diatinetion  between  the  cnmnittee  of 
mana^ment  aad  Hie  other  sbaraholden.  Tlie 
Windmg-np  Acta  did  not  alter  the  legal  liabUities  ol 


A  tiitator  nave  hi*  rtal  and  ptrtenal  copj/kold  and 
letuehold  ftait*  to  B.  C.  and  D.,  ihtir  hein, 
areeutan,  and  adimniitraiBn,tiptmcerimn  trutti : 
^  alto  empowered  hi*  taid  trmteet,  and  the  ntr- 
vivor*  and  eunmor  qf  them,  hit  heirt,  exeeulori, 
«r  adminietratarf,  to  nil  all  or  any  part  qf  hit 
taid  property.  C,  the  mrvitor  of  the  trutteet, 
appointed  E.  and  F.  hit  exeeutort,  and  deeited 
to  them  and  their  heirt  hit  trutt  ettatei.  E.  and 
F.  eontraeted  to  tell  part  of  the  tettator't  copy- 
hold property  to  a  purthuti ,  wAo  objected  to  the 
title  on  the  ground  qf  their  inabiUtp  to  *M : 
Held,  thai  the  point  vat  too  deub(/kU  to  force  the 
title  on  the  purehater. 

This  was  a  spedal  case  filed  nader  the  following 
circomstanoes.  Mr.  Newmaa  Hyde  being  entitled 
to  copyholds,  held  of  the  manor  of  West  Derby,  in 
Laaeaahire,  by  his  will,  dated  the  25th  of  Pebniary, 
1808,  gave  and  devised  all  tiie  rest,  residue,  and  re- 
mainder of  his  eetate  and  efieots,  real  and  personal, 
copyhold  and  leaselxdd,  whatsoerer  and  whereso- 
ever, unto  S.  Hyde,  J.  Wilson,  and  J.  Leigh,  to 
held  to  them,  their  heirs,  executors,  and  admisis- 
timtors  for  ever,  or  for  and  during  all  his  estate, 
term,  and  interitst  therein:  the  testator  then  de- 
clared the  trusts  to  be  for  Mary  Dennison  for  life, 
with  remainder  for  ThMoas  Denniaon  for  life,  with 
remainder  after  the  death  of  Thomas  Dennison,  for 
certain  persons  and  dasses  of  persons  in  the  will 
mentioned.  The  will  also  contained  the  following 
clause:  "and  I  aothorise  and  empower  my  said 
trostees,  and  the  surriTors  and  surrivor  of  them, 
his  heirs,  exeoutors,  or  admiaiatrators,  to  sell,  and 
absolutely  dispose  of  all,  or  any  part  of  my  said 
property,  at  such  time  and  times,  md  in  auch  man- 
ner, as  to  them  or  him  shall  seem  proper ;  and  the 
poMbaser  or  purchasers  thereof  shall  not  be 
ooond  to  see  to  the  application  of  the 
purchase-money,  nor  be  answerable  for  the 
miaapplioation  thereof."  The  testator  died 
shortly  after  the  liate  of  the  will.  Mary  Dennison 
died,  leaving  Thomas  Dennison  her  surviving,  and 
he  daed  in  1850.  J.  Wilson  was  the  survivor  of  the 
trustees,  and  he,  by  his  will,  dated  in  1841,  and  a 
codicil  thereto,  dated  in  1843,  appointed  S.  Wilson 
and  P.  Wilson  bis  executors,  and  devised  to  them 
■od  thdr  heirs  all  the  estates  vested  in  bim  upon 
any  trusts.  In  1844  J.  Wilson  died.  S.  Wilson  and 
P.  Wilson  entered  into  an  agreement  with  Richard 
Bennett  for  the  sale  to  him  of  part  of  the  oopyhold 
property  iooloded  in  the  will  of  Newman  Hyde,  and 
an  objection  bnag'taken  to  the  title  on  the  ground 
«f  their  inabifity  to  sell,  Ihia  special  case  was  tiled 
for  the  purpose  of  having  the  opinion  of  the  Court, 
wbeDier,  upon  the  tnie  eoBstrootion  of  the  will  of 
Newman  Hyde,  and  in  the  events  which  had  hap- 
pened, the  pUantiffs,  S.  Wilson  and  P.  Wilson, 
oould,  without  the  concorrenoe  of  the  several  per- 
sons beaelicially  interested  in  the  said  oopyhold 
'  hereditaments  nnder  tte  trusts  of  the  said  will,  make 
to  the  defisndant  Richard  Bennett  a  good  title. 

MaUnt  and  Humphreyt,  for  the  i^aintilis,  con- 
tended that  as  they  were  the  executors  of  the  sur- 
viving tniBtee,  sod  also  devisees  of  the  trust  eetates 
vested  in  J.  Wilson,  they  could  make  a  good  title. 

/.  Porter,  for  the  defendant,  eaid  that  he  was  a 
willing  irarebaser,  but  required  a  good  title.  Hyde 
had  devised  his  "real  and  personal  copyhold  and 
leasehold  "  estates  to  trustees,  their  heirs,  executors, 
and  administntors,  that  was,  his  "  real  and  copy- 
hold "  eetates  to  the  trostees  and  their  heirs,  and  his 
"personal  and  leasehold"  estates  to  the  trostees 
and  their  executors  and  administrators.  The  power 
of  sale  might  be  considered  with  reference  to  this, 
.  and  then  the  heirs  of  the  survivor  of  the  trustees 
-were  to  sell  the  "real  and  copyhold,"  and  the  ese- 
entors  the  leaseholds. 

The  ViCE-CRANeBLLOK  said  that  he  considered 
the  defendant  had  a  right  to  raise  the  objection,  and 
on  tiie  principle  of  reddendo  tingtda  tingMlit,  he 
thought  the  point  too  doabtful  to  force  the  title  on 
the  purchaser. 
See  TUkyv.Woktenholme,  7  Bea.  425. 

Sattirday,  JtUy  26. 
Re  The  Hbmv  and  Flax  H*mirACTVKiNO 

COHPAMT. 

Joint-Stock  Companiet  Wmdbiff-vp  Aett. 
.  Ditchttrge  of  an  order  for  winding  up  a  company. 
On  the  9th  of  February,  1850,  an  order  was  made 


petition. 

Bacon  and  Metcalfe,  on  behalf  of  Mr.  Saunders, 
offered  no  opposition  to  tiie  prsaent  application. 

Cooper  and  Swift,  for  the  official  manager,  asked 
that  his  costs  should  be  paid  by  the  petitioners. 
qf  I     Jlfoiiat  objected  to  the  payment  of  these  costs  by 
I  the  petitioners,  as  they  had  no  opportunity  of  getting 


them  repaid. 

ffevinton  applied,  on  behalf  of  a  penon  who  had 
depoi^ted  the  specification  of  an  invention  oonnected 
with  the  company,  to  have  the  tpedfieation  ratamed 
to  him. 

The  Vicc-Cbancbi.lor  made  the  order  aspiTad 
by  the  petition,  without  prejudice  to  any  appbeaoon 
which  BUght  be  made  agaiint  the  solkstor  to  the 
company,  and  directed  that  the  specification  should 
be  delivered  iMck  to  the  person  who  had  de- 
posited it.  

T^ur»day,Jtily3l. 
EsparteGKx,  re  The  London  and  BtsMmoHAH 
Extension  and  Nobthampton,  DAVEwniT, 
Lbaminoton,  and  Wakwick  Railwat  Com- 
pany. 
Joint-ttock  Compamet  WhuHng^up  Aett — Call  for 

debit  and  expemet. 
A  company,  in  which  iharet  had  been  allotted  and 
depotitt  paid,  wat  ordered  to  be  wound  vp.  The 
Matter  divided  the  contributoriet  into  two  elaieet, 
thefiret  of  which  hitd  executed  the  tubteription 
contract.  Debti  were  prated  before  the  Matter 
againti  the  company.  The  Matter,  to  provide 
for  thete  debit  and  the  etpentet  connected  with 
winding  up  the  company,  made  an  order  far  a 
call  upon  thefirtt  elate  if  eomlributoriet.  Upon 
appeal,  the  Court,  contidermg  that  tome  account 
ought  to  be  fint  rendered  by  the  managing  com- 
mittee at  to  the  nmu  received  by  way  of  depotitt, 
Htcharged  the  order  for  the  coil  without  preju- 
dice to  any  guettion. 

This  was  a  notion  on  behalf  of  Mr.  John  Gay 
that  the  order  of  Master  Bhmt,  tiie  Master 
charged  with  the  winding  up  of  the  abovenamed 
company,  whereby  he  did  peremptorily  order  that 
a  call  of  1/.  13s.  per  share  should  be  made  on  the 
contributories  of  the  company  inelnded  in  class  1 
(of  which  class  the  said  John  Gay  was  a  contribu- 
tory), and  whereby  the  said  Master  did  also  poemp- 
tonly  order  that  each  of  the  said  contribntoriea,  on 
the  22nd  day  of  August,  1851,  at  eleven  o'clock  in  the 
forenoon  at  the  office  of  Henry  Croysdill,  the  official 
manager  of  the  said  company,  situate  at  No.  33,  Old 
Jewry,  in  the  city  of  London,  should  pay  to  the 
said  official  manager  of  the  said  compmy  the  balanee, 
if  any,  which  would  be  due  firom  him  after  debiting 
his  account  in  the  said  company's  books  with  sncli 
call,  might  be  discharged,  or  that  such  other  vrder 
might  M  made  with  respect  to  the  said  call  aa  the 
Court  should  think  fit. 

The  total  number  of  shares  held  by  the  contribu- 
tories in  this  company,  as  settled  by  the  Master, 
aroonnted  to  20,010,  of  which  18,175  shares  were 
held  by  contributories  who  had  executed  the  sub- 
scription contract  in  respect  of  such  shates,  and  had 
paid  deposits  thereon,  and  1,835  shares  were  held  by 
oontribntories  who  had  not  executed  the  subscrip- 
tion contract,  bnt  who  had  paid  deposits  in  respect 
of  such  shares.  The  debts  proved  before  the  Master 
against  the  company  amounted  to  the  sum  of 
2,73U.  16s.  4d.  (subject  as  to  a  debt  of  783J.  lis.  7d. 
to  taxation),  and  thoe  were  finrtber  liabilitiee  of  the 
company  amonnting  to'  2,0001.  and  upwards,  and  it 
was  alleged  that  tiie  oosts,  charges,  and  expenaea  of 
and  inctdentnl  to  the  winding  up  of  the  cempany 
would  amount,  as  it  was  estimated,  to  the  sum  of 
1,950^  Undw  these  oircomstances,  the  official 
manager  applied  to  the  Master,  on  the  15th  of  July 
inst.  that  a  call  of  W.  17s.  per  share  shonid  be  made 
on  the  several  contributories  of  the  company.  On 
the  22nd  of  July  the  Master  made  an  order  for  the 
call  in  question,  and  the  following  is  an  extract  from 
the  memontndum  by  him  on  that  ooeaiion:— 
"22nd  July,  1851.  Having  eonsidesed,  &c.  I  think 
fit  and  do  hereby  direct  that  a  call  of  1/.  13s. 
per  share  be  made  in  the  first  instance  upon  the 
several  contributories  who  have  executed  the  sub- 
scription contract  in  respect  of  the  shares  forwhioh 
they  have  so  executed  snch  contract,  and  I  have  this 
day  made  an  order  to  that  effect  accordingly.  But 
I  do  not  think  fit  at  present  to  make  a  oiill  with 
respect  to  the  shares  as  to  which  such  cantract  has 
not  been  execnted,  and  I  direct  that  a  copy  of  such 
order  be  served  upon  the  said  several  contributories 
who  have  executed  the  subscription  contract  by 
sending  a  copy  of  such  order  by  post  to  each  of 
such  contributories.  And  I  direct  that  each  of  such 
oontribatories  be  fttmisbed  with  a  statement  of  his 
account,  after  debiting  the  aame  with  the-  amount 


partiaa,  and  the  oreditacB  ahoald  tfaimfore  first  seek 
their  remedy  against  tiie  managing  comauttee.  They 
referred  to  the  83rd  saation  of  the  Winding-up  Act 
of  IMS;  OarrieVt  oaae,  15  Jar.  645;  and  Lord 
MantfieUrtotm,  2  Mao.  &  Ooid.  57. 

Cooper,  Maltnt,  and  Sw^.  for  the  oOcU 
■aaaaer. — The  question  was  whether  it  was  theeae 
that  mreooold  be  no  call  until  all  eqnties  were 
deddad  between  the  oontributories.  It  was  Ae  iv 
teniion  of  the  Legiafartore  that,  ezeept  in  cotain 
specified  oases,  the  rights  of  oredtoa  alKiald  not  be 
piejadioed  hj  these  Acts  (Winding-ap  Act  of  18(6, 
sec.  68),  whidi  would  he  the  case  if  this  call  oottld 
not  be  now  made,  the  creditors  beiK  deharaad  firm 
suing  after  they  bad  proved  their  debts  befote  tiie 
Master.  They  cited  Bx  parte  Preeee,  16  Law  T. 
532,  aad  contended,  upon  the  anthcnity  of  Br  parte 
Priehard.  17  LawT.  58,  that  this  cdl,  wUi^had 
been  made  far  debts  and  expenses,  was  properly 
made. 

The    VICE-CHANCBI.I.OB    (without    heaiiBg  a 
i«ply)  said  that  the  oases  mentioned  during  the 
a^ment  as  having  been  decided  by  Iran,  miriit  er 
might  not  have  been  conectly  decided ;  but  iilielher 
oonectly  or  incorrectly  decided,  they  did  not  appear 
to  Inm  to  govern  tlie  present  case,  aad  indeed  tbey 
seemedtoUmscaneiytoaffiBctit.  Hemasti 
that  this  contention  was  raised  beCove  the 
upon  his  intention  b«ng  made  known  of  i 
call  upon  the  oontributnies— the  coatartion, 
was  between  the  contributories  who   formed  the 
managing   committee    and    those   who    did    not^ 
whether  bv  reason  of  the  great  sums  they  had 
received    nom    the   shaieholdeis    at    large,    and 
which    they   had   not  accounted  for,  they   were 
liable,    in    the   first    instance,    to    the    eaD,   or 
liable  at  least  in  a  much  greater  degree.    Now  he 
could  conceive  a  case  in  which  there  might  beiodi 
sn  urgent  necessity — a  case  which  might  be  in  each 
drcoBstanoes  as  to  render  it  not  nnfit,  for  a  tinae  at 
least,  to  disregard  that  contention,  and  make  the 
rail  at  once.    Assuming;  however,  that  there  aa^ ht 
be  such  a  case,  rendering  that  temporary  iajastioe 
unavoidable,  this  question  still  remuned  iriiethertfais 
was  such  a  case  ?    It  seemed  to  him  there  waa  ia  the 
MasCei's  office  the  means  of  entering  into  tlart  q«e»> 
tion,  and  of  deciding  it,  toa  great  extent  at  leMt,if 
not  wholly,  between  the  managing  committee  aod 
the  diareholders.    The  managing  committee  miriit 
have  been  required  to  exhibit  an  account  of  Me 
sums  they  had  received   in  the   course   of  tbmt 
management,  and  then  something  appruacljag  ti^a 
motion  might  have  been  formed,  not  only  vpaa  the 
question  whether  there  was  to  be  an  equality  of  eoa- 
^bntioa  between  the  managing  eosaaBittee  and  the 
general  shareholders,  but  also  as  to  the  aaoant  of 
the  caU.    He  was  of  opinion  that  between  tte  two 
inconveniences,  or  the  two  haianls,  if  there  wnnj 
two,  it  was  safer  and  better  to  attempt,  at  hast  tola* 
vestteato  that  qneatiOB,  b^ore  malaa^  the  tili-'-OtB 
oall  having  been  tatit  arithont  eatenng  into  the 
question  or  hearing  argument,  and  withont  calfiBg 
for    evidanoe.     Witb^  deference    to   the 
his    Honour     thaaskt    that    in    das 
ease  it  would    be  better   to   adopt   th^ 
The    Master,     as    his     Honour    collectod 
what   had   been  <aaid,  conadercd  his  dedasan  in 
Ex  parte  Pritiard  piednded  kira.    He  had  aot  ao 
intended  to  preelade  himrand  he  might  say,  wWi 
deference  to  him,  he  did  not  now  so  understand  Ikat 
case.    He  thought,  therefore,  that  the  ordar  for  a 
call  must  be  discharged  withont  prejudice,  in  osdo' 
that  the  matter  might  be  gone  into  before  the  Master 
as  to  this  question  with  the  managing  iiauiiillm' 
He  discharged  the  whole  order,— he  codd  not  qualify 
it.    The  costs  to  come  out  of  the  estate.    It  ini^it 
be  sngi^ested  to  the  Master,  that  he  thought  it  woald 
be  desirable  to  oonsider  this  case  anin  aa  to  Oio 
managing  oommittae.    If  the  Master  fenad  be  ooald 
not  do  it,  he  would  proceed  acoordingly.     As  to  tke 
coste  of  the  hearing  before  the  Master,  wUoh  itwas 
stated  had  been  reftsed  to  Mr.  Gay,  his  Hoaoor  oaid 
that  if  he  had  jurisdiction  to  give  the  coats  fcaahanU 
direct  them  to  be  eaid  out  of  the  estate. 
Order  for  fht  tall  diteharged,  f 
prejudice  to  any  fuetHon. 


tar  winding  up  the  affairs  of  the  Heinp  and  Flax  !  chargeable  against  him  in  respect  of  snch  oalL" 
llanufacturing  Company.  (See  14  Law  T.  369, 436.)  j  DsatW  and  Cole  appeared  in  supmrt  of  the 
A  petition  wss  now  presented  by  some  of  the  con-  j  notion. — ^The  debts  proved  againat  the  company 
tribotories  for  the  discharge  of  that  order,  at  the  '  were  not  therefore  established  as  debts  to  be  paid  by 
cost  of  Mr.  Saunders,  the  company's  solidtor,  and  { the  contributories.  Before  any  call  ceoM  be  pro- 
Mr.  Msthew,  one  of  the  projectors  of  the  company.    ;  perly  made,  the  committee  of  nanageraant  ei^t  to 


▼.  O.   &OS9    CXAirWOZkTB^S    fJO 

ReportMl  by  W.  H.  Butnr,  Baq.  of  LinoolaTa 
Banistec-at-Lsw. 


Saturday,  April  26. 
Re  The  Vicae  of  Pobtsba. 
Practice— Rffirenee. 
Where  a  eontiderabU  time  hat  eloBttitkttt  m. 
fer  qf  certain  fundt  from  the  oldBguHp 
Bxcheguer  to  the  Court  of  (Ikannry.* 
5  Viet.e.  5,  •boKiking  the  Sqmty  &>«*«fMr. 
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V.   C.   TURNER'S   COURT. 


V.   C.   TURNER'S   COURT. 


mtd  no  iMHmd$  upon  tkefimd  had  httn  paid  out 
qfcomrt  to  the  vicmr,  wAo  mu  entitled  thereto, 
the  Cevri  detUntd  to  make  an  order  for  the  pay. 
ment  of  the  dtfidendt  aeerued  die,  without  a 
rffinnee  to  the  Matter  to  inauire  wJio  trot 
metnally  entitUd. 

Speed  pm^vd  on  petition  that  certain  dindendi, 
which  had  aoencd  due  on  ioibs  of  stock  trans- 
fnred  from  the  former  Equity  Court  of  Bz.  to  the 
Aeconntairt.geBaral  of  the  Court  of  Oumoeiy,  nnder 
the  b  Vict.  c.  5, «.  6,  might  be  paid  to  ike  petitioner, 
tke  vicar  of  Portsea;  a  former  Tiear  had  been  de- 
daied,  by  anorderof  tfaeCowt  of  Bx.  before  snch 
liMnfn,  to  be  entitled  to  receire  the  diridendi  from 
time  to  time.  It  appeared  tibst  the  former  Ticar  had 
weursil  tiie  dividends  itom  time  to  time  up  to  his 
itocnm ;  that  the  preaent  vicar  had  bem  appointed 
in  1836,  but  he  had  not  leeeiTed  any  of  them 
■nee  tliat  time.  The  Aoconntaat-general  declined 
to  pay  ont  the  dividends  under  the  former  order  of 
the  Court  of  Ex.  The  affidavit  in  support  of  the 
petition  etated  that  search  had  been  made  at  the 
IMMr  otBee  to  ascertain  if  any  order  of  the  Conrt 
of  Chaneery  bad  been  pronounced  touching  the  dhri. 


compSnT  as  would  be  caused  by  the  investment  of  I  trustee  under  the  Act  in  the  place  either  of  Lee  or 

the  smaller  sum.  wder  accordingly.     \  Lister.    I    cannot   appoint   one   in  the   place   fA 

I  Lister  unless   I  remove   him,  and   if   I    remove 

Smbatrman  v.  Gkay.  '  him    I    could    not   appoint   another  in  his  place 

Foreeloture.  \  unless   the   provisions  of  the  statute  enable   me 

This  was  a  short  claim  for  foreclosure  in  respect   to  take  away  from  Emmanuel  Hodgson  the  power 

of  two  mortgages,  which  had  been  made  at  separate  I  vested  in  him  by  the  settlement.    Now,  the  3^d 

dates,  but  between  the  same  parties.    It  asked  a  de-  ^  clause  of  the  strtnte  runs  thns : — "  That  whenever 


1  or  stodc  since  the  transfer  from  the  Court 
of  Bz.  but  that  none  soch  ooold  be  found. 

The  Vicx-Cbancsllok  thoi^iht  that  a  sufficient 
leMon  was  not  shewn  why  the  vicar  had  not  applied 
btfcie;  and  he  refused  to  make  the  order  for  the 
ysyment  of  these  dividends  withont  a  previous  refer- 
■ice  to  the  Master  to  ascertain  who  was  entitled  to 
them,  and  under  what  circumstances,  with  liberty  to 
itite  any  cJreomstBnoes  spedally. 

Ordered  accordingly. 

Monday,  AprO  28. 

Alien  v.  Loadbb. 

Praeiice—Abieonding  drftndant. 

A  drfendant  abeeondinp  to  avoid  the  eoiUfjiMMeet 

<lfa  criminal  proceeding,  it  within  the  Sltt  order 

«r  Afro,  1845. 

W.  W.  Cooper  moved,  on  affidavits  shewing  that 
■  the  defendant  was  keeping  out  of  tiie  way  to  avoid 
•neat  under  a  warrant  issued  by  a  magistnte  to 
•ppnhend  him  for  deserting  his  wife  and  children, 
fcr  leave  to  enter  an  anpearanoe  for  snch  defendant, 
onder  the  31st  order  or  May,  1845.  He  dted  Cope 
▼.  JiiiwtM,2PhiU.404. 

The  Vicb-Chancbllob,  at  first,  thought  tiiat  he 
iMid  not  jurisdiction  to  order  an  appearance  to  be 
antend  for  a  defendant  in  a  case  where  such  defend- 
nt  was  absconding  on  account  of  a  criminal  pro- 
•■•ding,  but  upon  consideration  of  the  terms  of  tiie 
Slat  oner,  he  granted  the  application. 

Order  accordingly. 

Tkwrtday,  May  8. 

RnssBLL  V.  Walkbb. 

Ordtrt  <^May,  1845— ^ppeonmee /or  a  penon  of 

muovnd  mind — dotm. 

Xhtitr  the  Sind  order  cf  May,  1845.  Me  Cmrt  will 

erder  a  tolieiter  of  the  cottrt  to  he  atiigned  at 

gmardian  of  a  dgendant,  a  perton  of  untound 

mind,  not  found  to  by  inqvatition,  to  appear  and 

mmeer  for  tnch  drfendant. 

Ymtng  moved,  on  Uie  part  of  the  pUntlff,  that  a 

fvardian  might  be  appointed  ad  litem,  nnder  the 

Stad  order  of  May,  1845.    The  claim  was  by  one  of 

«0renl  residuary  legatees  aninst  executors,  for  the 

anal  accounts.   One  c4  the  defendants  was  a  person 

of  nnsonnd  mind,  not  fbnnd  Innatic  by  inquisition. 

The  defendants'  solicitora  had  appeared  for  all  except 

the  defendant,  the  person  of  unsound  mind.    He 

dted  M'Keveraiin  v.  Ctrl,  7  Beav.  347. 

The  Vicb-Chancei,u>b  made  the  order  in  the 
terms  of  tiie  32Bd  order,  whidi  enables  the  Court  to 
Older  that  one  of  the  soucitois  of  the  conrt  may  be 
•nigned  guardian  of  such  defendant,  by  whom  he 
May  appear  and  answer,  or  may  answer  the  bill  and 
defend  the  suit.  See  Biddulph  v.  Dayrell,  15  L.  J. 
(N.8.)  320 ;  Nelion  t.  Ihtncombe.  9  Beav.  231. 

Friday,  /a/iTZS. 
Be  Elliott'8  Tbwst. 
Ooett  -InvtttmenI  under  Railway  Act. 
Where  H  woe  prayed  that  a  larger  turn  than  the 
amount  taken  by  a  railway  company,  and  paid 
into  court,  might  be  invetted  in  another  purchate, 
mUy  the  cottt  in  retpecl  of  the  imaller  turn  will 
be  ordered  to  be  paid  by  the  railway  company. 
Ifumphreyt  prayed  on  petition,  that  a  sum  of 
money  wfaieh  bad  been  paid  into  Conrt  by  a  railway 
eMD|iaoy,  might,  with  another  sum  belonging  to  the 
traat  enate,  be  invetted  in  the  purchase  of  land, 
iqion  the  same  trusts  as  the  land  taken  by  the  com- 
pany, and  that  the  company  might  pay  the  costs  of 
WMh  investmmt. 

FtUelt,  tat  the  railway  company,  contended  that 
mly  sodi  costs  as  might  be  inenned  in  respect  of 
the  investment  of  die  money  paid  in  by  the  company 
nonld  be  given. 

The  Viex-CBANCBLLOB  said,  the  addition  of  the 
two  SOBS  togetiier  might  make  a  conddemble  diSer- 
mee  in  flie 'Stamp  duty  on  the  conveyance,  &c.  and 
Jliertad  that  only  such  costs  shoidd  be  paid  by  the 


cree  for  one  foreclosure,  including  both  mortgages, 

Southgate,  for  the  claim. 

/.  Williamt  objected  to  a  decree  for  one  fore- 
closure, and  dted  Holmet  v.  Turner,  7  Hare,  367. 

The  Vice-Chancbllor  thought  the  case  was 
decisive  in  support  of  the  objection,  and  said  he 
should  decree  accordingly.  He  called  the  attention 
of  the  claimant's  counsel  to  the  fact  that  there  was 
no  evidence  as  to  the  non-existence  of  other  incum- 
branoen.  If  counsel  were  satisfied  as  to  that,  with- 
out evidence,  the  decree  should  be  made  at  once ;  if 
not,  an  inquiry  must  be  directed  whether  there  were 
any  other  mortgagees. 

Southgate  consenting  to  waive  the  inquiry,  a 
decree  was  made  for  an  mquiry  of  what  was  doe  on 
each  mortgage,  and  for  a  foreclosure  as  to  each 
estate.' 


Ttnuras'B 
ooumT. 

Beported  by  J.  Hzvar  Cooks,  Btiq.  Barrister-at-Law. 

Tuetday,  June  17. 
He  HoDosoN^s  Setixbuent. 
TrutteeAct  \«fS—Affidamt  of  new  trutteet— 
Ditmittal  of  truitet. 
By  a  tettlement  power  wat  given    to  A.  B.   to 
appoint  new  trutteet  in  the  ■place  qf  deceatid 
md  nf  trutteet  detireut  qf  retiring.    One  truttee 
died,  and  on  a  petition  ttating  that  the  other 
truttee  wat  detirout  qf  retiring,  but  it  appearing 
in  the  evidence  that  the  turviving  truttee  did  not 
with  to  retire,  and  that  the  donor  of  the  power 
wat  willing  to  extrcite  hit  power : 
Held,  that  the  Sind  tection  of  the  Truttee  Act, 
1850,  did  not  give  the  Court  any  juritdiction  to 
remove  a  witling  truttee ;  and  that  the  power  to 
appoint  a  truttee,  "  whenever  it  it  expedient,"  it 
confined  to  the  appointment  of  new  trutteet,  and 
doet  not  extend  to  the  ditmittal  of  a  willing  one. 
By  indentures  of  settlement,  dated  in  1809,  real 
estates  were  conveyed  to  James  liCe  and  John  Lister, 
their  hdrs  and  assigns,  in   tmst   for   Emmanuel 
Hod^on  tot  Hfe,  with  remainder  in  trust  for  Mary, 
bis  wife,  for  life,  with  remainder  in  tmst  for  their 
children  in  equal  shares,  and  if  no  child,  upon  trust 
for  sale. 

In  the  settlement  was  contained  a  proviso  that  if 
the  trustees,  or  either  of  them,  or  any  surviving 
tmstee,  to  be  nominated  in  their  or  either  of  tbdr 
stead,  hi  manner  thereinafter  mentioned,  should  at 
any  time  during  the  continuance  of  the  tmst  happen 
to  die,  or  desire  to  be  discharged  from  the  said 
trusts,  or  refuse,  or  be  rendered  incapable  to  act  in 
the  execution  of  the  same,  it  should  be  lawful  for 
the  said  Emmanuel  Hodgson  and  Mary  his 
wife,  and  the  survivor  of  them,  and  after  the 
death  of  such  survivor  for  the  remaining  or 
other  tmstee  by  deed  duly  attested  to  nomi- 
nate and  appoint  new  trustees  or  a  new  tmstee 
in  the  place  of  the  trustees  or  tmstee  so  dying 
or  desiring  to  be  discharged  or  becoming  in- 
capable to  act.  Mary  Hodgson  died  in  1810  with- 
out ever  having  had  a  child.  James  Lee,  one  of  the 
trustees,  died  in  1829. 

This  was  a  petition  presented  by  parties  ultimately 
entitled  under  the  settlement,  which,  after  stating  the 
foregoing  fects,  and  stating  that  John  Lister  was  now 
seventy-dght  years  of  age,  and  had  ezpressed  his 
desire  to  M  discharged  from  the  office  of  trustee ; 
that  Emmanuel  Hodgson  had  sold  all  his  benefidal 
interest  in  the  property,  and  upon  application  to  him 
he  had  refused  to  exercise  his  power  of  appointment 
of  new  trustees  onless  he  were  paid  for  so  doing.  It 
was,  therefore,  prayed  that  new  tmstees  should  be 
appointed  in  the  place  of  James  Lee,  deceased,  and 
of  John  Lister.  Affidavits  werefiled  by  Lister  and  by 
Hodgson  in  opposition  to  the  petition.  Lister  swore 
that  he  had  not  assented  to  retire  from  the  tnist, 
nor  was  he  desirous  of  so  doing.  Hodgson  swore 
that  he  was  reedy  and  willing  to  exercise  his  power 
of  appointing  a  new  tmstee  m  the  place  of  I^ee. 

Mttlint  and  Billon,  for  the  petition,  relied  on  the 
32rd  section  of  the  Tmstee  Act  of  1850. 

Shebbtare,  for  other  parties  beneficially  inter- 
ested, who  were  also  respondents,  supported  the 
same  view. 

C.  P.  Cooper  and  Suiift  said  that  as  Hodgson  was 
willing  \o  exercise  his  power,  and  as  Lister  was  will- 
ingto  act,  the  Court  had  no  jurisdiction. 

The  Vicb-Chancellob. — ^The  first  difficulty  in 
this  case  arises  upon  the  power  vested  in  Emmanuel 
Hodgson ;  for  If  that  power  still  remains  in  and  can 
be  exerdsed  by  him  (unless  I  can  find  that  under 
the  provisions  of  the  statute  I  am  enabled  to  prevent 
him  itoTH  ezerddog  that  power),  I  cannot  appoint  a 


it  shall  be  expedient  to  appoint  a  new  trustee  or  new 
tmstees,  and  it  shall  be  found  inexpedient,  difficult, 
or  impracticable  so  to  do  withont  the  assistance 
of  the  Court  of  Chancery,  it  shall  be  lawful  for  the 
said  Conrt  of  Chancery  to  make  an  order  appointing 
a  new  trustee  or  trustees,  either  in  substitution  for 
or  in  addition  to  any  existing  tmstee  or  tmstees." 
The  question  is,  whether  that  provision  of  the 
statute  authorises  the  Court  to  appoint  a  new  trustee 
where  there  is  a  le^  power  to  appoint  one  vested  in 
a  party  who  is  willing  to  exerdse  it?  X  tny  oi 
opinion  that  it  does  not ;  and  the  ground  of  my  con- 
clusion is,  that  looking  at  other  provisions  of  the 
Act,  I  see  that  it  is  not  the  intention  of  the  legisU* 
ture,  even  in  dealing  with  the  le^  estate,  to  deal 
with  it  except  on  proper  precaataons  bdng  taken. 
Thus,  the  17th  section  of  the  Act  by  which  power  is. 
^ven  to  the  Court  to  convey  in  the  place  of  a  refhs- 
mg  trustee,  enacts,  "  That  where  anv  person  jointly 
or  solely  sdsed  or  possessed  of  any  lands  U|)on  any 
tmst,  shall,  after  a  demand  by  a  person  entitled  to 

nnire  a  conveyance  of  assignment  of  such  lands,  or 
nly  autiiorised  agent  of  such  last-mentioned  per- 
son, have  stated  in  writing  that  he  will  not  convey 
or  assign  the  same,  or  shall  neglect  or  refuse  to  ctm- 
vey  or  assign  sud>  lands  forthespaoeof  twenty-aight 
days  next  after  a  proper  deed  for  conveying  or  assign- 
ing the  same  shall  have  been  tendered  to  him  by  any 
person  entitled  to  require  the  same,  or  by  a  duly 
authorised  agent  of  such  last-mentioned  person,  it 
shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  such  lands  in  suoh  person  or  par- 
sons  in  such  manner  and  for  such  estate  as  the  said 
Court  shall  direct,  and  the  order  shall  have  the  same 
efiect  as  if  the  trustee  had  duly  executed  a  convey- 
ance or  assignment  of  the  lands  in  the  same  manner 
for  the  same  estate ;"  so  that  where  the  Act  proposes 
to  take  the  legal  estate  in  lands  out  of  a  refusing 
tmstee,  the  precaution  is  prescribed  of  having  either 
a  dechuation  in  writing  that  he  will  not  convey,  or  a 
proper  deed  of  conveyance  prepared  and  tendered  to 
him  by  the  party  entitled  to  require  the  same.  So, 
in  another  provision  of  the  statute  upon  the  subject 
of  a  transfier  of  stock  (the  24th  section),  a  similar 
precaution  is  required  to  be  taken.  'There  it  is 
enacted  "  that  where  any  one  of  the  tmstera  of  any 
stock  or  chose  in  action  shall  neglect  or  refuse  to 
transfer  such  stock,  or  to  receive  the  dividends  or 
income  thereof,  or  to  sue  for  or  recover  such  chose 
in  action,  according  to  the  directions  of  the  person 
absolutely  entitied  thereto,  for  the  space  of  twraty- 
dght  days  next  after  a  request  in  writing  for  that 
purpose  shall  have  been  made  to  him  or  her  by  such 
person,  it  shall  be  lawful  for  the  Court  of  Chancery 
to  make  an  order  vesting  the  right  to  transfer  suoh 
stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action,  in 
the  other  trustee  or  trustees  of  the  said  stock  or 
chose  in  action,  or  in  any  person  or  persons  whom 
the  said  Court  may  appoint  jointly  with  such  other 
trustee  or  trustees."  It  is  clear,  therefore,  tiiat  \k 
was  not  the  intention  of  the  Legislature  to  take 
estates  out  of  trustees  without  the  observance  of  a 
proper  decree  of  precantion,  and  I  think  it  a  rea- 
sonable mferenoe  that  it  was  not  intended  to 
take  away  a  l^al  power  vested  in  a  party  without  • 
similar  degree  of  precaution  beiop  oMerved.  The*& 
or  similar  precautions,  not  having  been  observed 
here,  I  am  of  opinion  that,  under  the  provision  of 
this  statute,  I  cannot  take  away  the  power  vested  in 
Hodgson,  however  irregularly  he  may  have  intended 
to  exerdse  it.  That,  in  effect,  disposes  of  the  case ; 
for,  if  I  have  not  power  to  appoint  a  trustee  in  the 
place  of  Ijoe,  I  dearly  cannot  have  it  to  appoint  one 
m  tiie  place  of  Lister  if  I  remove  him.  Indapen- 
denUy  of  that,  I  think  that  this  statute  was  nOt  in- 
tended to  give  the  Court  jurisdiction  to  remove  a 
trustee,  when  he  states  that  be  is  desirous  of  con- 
tinuing to  act  in  the  trust.  The  provision  empowera 
the  Court,  whenever  it  is  expedient  to  appoint  new 
trustees,  I  think  this  is  confined  to  the  appointment 
of  new  trustees,  and  that  it  does  not  extend  to  the 
dismissal  from  the  tmst  of  a  willing  tmstee.  The  peti- 
tion must,  therefore,  be  dismissed,  but  withont  costs, 
as  I  cannot  say  that  it  has  been  improperly  pre- 
sented, because,  if  Hodgson  had  persevered  whaa 
here  in  his  refusal  to  exercise  the  power,  and  if  lis- 
ter had  taken  the  same  course  here  as  he  did  before 
the  petition  was  presented,  and  stated  that  he  de- 
sired to  retire  from  the  trust,  the  Conrt  mij^t  have 
found  a  means  of  dealing  with  the  case  under  tiu) 
provisions  of  the  statute.  The  petition  must  be  dis- 
missed without  ooets. 
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Tueiday,  July  "HI. 
Hills  v.  M'Rak. 
Pur^«*—PM*enh\-p—Z1nd  Order  of  Auffiui,18tt. 
A  claim  v>tu  fiUd  by  a  creditor  of  a  firm  <tf  two 
partner*  agaitut  tiepertonal  repreeentativee  and 
reriduary  deviteet  qfa  deceated  partner : 
Held,  that  the  other  partner  urai  a  neeeuary  party, 
and  that  the  32Hd  Order  of  Auguat  1841  did  not 

"Ae  dum  in  thii  case  was  filed  bjr  the  plaintiff  as 
a  craditoT  on  the  partnership  firm  of  George  Potter 
and  Company  a^^amst  the  executors  and  residuair 
deriiees  of  the  will  of  Mr.  Donald  M'Rae,  deceased, 
one  of  the  partners  in  the  firm  of  Geotre  Potter  and 
"Company.  The  remaining  partner  in  that  firm,  Mr. 
■GeotgB  Potter,  was  not  maae  a  party  to  the  claim. 

Woolley,  for  the  defendant,  took  this  objection  to 
the  hearing. 

W.  Morrit  submitted,  on  behalf  of  the  plaintiff,  that 
IMr.  Potter  was  not  a  necessary  party  to  the  claim. 
The  32nd  Order  of  August  1841  placed  a  plaintiff  in 
equity  on  the  same  footing  as  a  plaintiff  at  law.  At 
'law,  if  a  defendant  did  not  plead  miqoinder  of  a 
oo-debtor  in  abatement  to  the  action,  the  cause  was 
allowed  to  proceed  in  the  absence  of  that  debtor. 
Bat  even  if  that  were  not  sufficient  answer 
to  the  objection,  it  was  plain  that  it  was  not  necessary 
te  make  Mr.  Potter  a  party  to  the  claim,  because  no 
deoee  could  be  made  against  him;  and  if  his 
presence  were  necessary  in  taking  the  accounts,  he 
might  be  summoned  to  attend  before  the  Master. 
Wtllmton  T.  Henderton,  I  Myl.  &  Keen,  582;  and 
Seton  on  Decrees,  239,  were  cited,  the  latter  for  the 
form  of  the  decree. 

Woolley  did  not  press  the  objection. 

The  Vick-Chancellor.— I  consider  Mr.  Potter 
to  be  a  necessary  p^rty,  because  he  may  have  paid 
tJie  debt.  I  do  not  think  the  32nd  Order  of  August, 
1841,  applite  to  this  case.  I  am  of  opinion  that  the 
rule  in  equity  as  to  the  non-joinder  of  co-debtors  is 
.  different  from  the  mle  at  law.  The  objection  is 
not  insisted  on,  and  Mr.  Potter  may  be  sum- 
moned before  the  Master,  and  the  decree  will 
be  for  taking  the  account  of  the  personal  estate  and 
of  the  separate  debts  of  Mr.  McRae,  and  then  an 
acconnt  of  the  joint  debts,  with  a  declaration  that 
'the  joint  creditors  are  entitled  to  the  surplus  i^ter 
payment  of  the  separate  debts. 

Saturday,  July  26.. 
Llotd  r.  Bktteley. 
Claim — Leate  to  file. 
A  claim  to  have  the  trvte  of  a  will,  ditpeting  iff 
part  qf  a  tettaloj'e  etiale,  executed,  and  to  hate 
the  retidue  q/'  the  ettate  administered,  requiree 
Uat*  of  the  Court  to  be  obtained  before  it  it  filed. 
W.  Morrit  moved  for  leave  to  file  a  claim  to  have 
the  trusts  of  a  will,  which  disposed  of  only  a  portion 
of  the  testator's  estate,  carried  into  execution,  and 
'  to  have  the  residue  of  the  estate,  not  disposed  of  by 
'  the  will,  administered  as  in  the  case  of  an  intestacy. 
'  The  only  question  was,  whether  this  was  a  case  for 
Obiidninp  the  leave  of  the  Court  to  file  the  daim. 
'It  oertaoily  was  not  a  case  in  terms  within  the 
'Qiflers;   but  it  had  been  held  that  leave  was  not 
'necessary  in  every  case  of  variation  from  the  forms 
given  at  the  end  of  the  orders. 

The  Vick-Chancellok  said  he  thought  this  was 
a  case  in  which  the  leaVe  of  the  Court  ought  to  be 
obtained  before  filing  the  claim,  and  his  Honour 
gave  the  leave  asked. 


CoMKon  ftato  CToitiK. 


ooumx  or  ooaniiov  bbvcb. 

Jleported  by  Jobv  THOxnoir  and  DAirm  Thovas  Evais, 
"Btv*-  BairistersHrt-Lair. 

May  7  and  30. 

HosETTO  V.  Gurnet. 

'Sfarint'inturanee—Uemt  of  calculation  at  to  loti 

being  partial  or  total. 

■  'Vttul  and  cargo  vere  hypothecated  for  repairt 

during  the  voyage,  and  tubtemiently  encounter- 

ing  further  bad  tveather,  and  vetiel  being  dit- 

miatied,  usat  towed  into  Cork  by  talvort  i  the  cargo 

(eora)  vat  vrarehouted  in  a  damaged  ttate,  md 

the  tnmred  gave  notice  of  abandonment,  but  a 

portion  of  the  cargo  could  have  been  kiln-dried 

and  tranthipped  in  a  new  bottom  to  itt  destina- 
tion in  a  marketable  ttate.     The  talvort  tuedfor 

Itthage  in  the  Admiralty  Court,  and  that  Court 

vrdered  the  cargo  to  be  told : 
'Hild,  that  to  determine  whether  the  lost  wat  par- 
tial or  total,  the  cott  of  warehouting  and  drying 

Jhe  com,  of  tranthipping  it  in  a  new  bottom  to 

itt  detfination,  and  the  proportion  of  talvage  to 

the  cargo  tared  should  have  been  atcerlained, 

and  if  the  aggregate  exceeded  the  value  of  the   , ,    , ^ 

■ -cargo  when  delivered  at  itt  destination,  then  MelSoif  ftom  sea'damt^  the  goods' ceased  to  retain 

/ow  would  have  been  total,  not  otherwite.  I  their  original  character,   the  master  is  justified  in 

This  was  an  acti<^  on  a  policy  of  insurance  on  |  selling,  and  the  assured  may  recover  as  for  a  total 
3,700  quarters  of  com,  value  6,400<,  entered  into  loss,  as  was  decided  in  Roux  v.  Salvador.  On  the 
with  the  Alliance  Marine  Assurance  Company,  of  other  hand,  if  the  damage  is  reparable,  it  is  a  loss 


which  the  defendant  was  the  chairman.  There  was 
a  payment  of  3,5001.  into  court,  and  a  replication 
that  the  plaintiff  had  sustained  greater  damages. 
The  question  raised  was,  whether  there  was  a  total 
loss  of  the  cargo  or  not. 

The  case  was  tried  at  the  last  Liverpool  Spring 
Assizes  before  Piatt,  B.  It  appeared  that  the  policy 
was  upon  a  cargo  of  wheat  shipped  from  Odessa  to 
Liverpool,  and  that  the  vessel  was  stranded  off  the 
Leander  Tower,  near  Constantinople,  and  repaired 
at  an  expense  of  1,80W.  which  sum  the  master 
paid  out  of  money  borrowed  on  the  hypothe- 
cation of  the  ship  and  cargo.  The  vessel  then 
proceeded  on  her  way,  and  vrhen  near  Cork 
encountered  a  gale,  and  the  masts  were  cut 
away,  and  ultimately  the  vessel  was  towed  into 
Cork  by  certain  pcuties,  who  thereupon  claimed 
3,000/.  for  salvage.  The  cargo  was  landed,  ware- 
housed, and  a  portion  of  it  kid-dried,  and  the  jury 
found  thatamaterial  part  of  the  cargo,  1,700  quarters, 
about  the  value  of  2,400/.  when  kiln-dried,  could 
have  been  forwarded  to  Liverpool,  its  port  of  destina- 
tion in  a  marketable  state.  Notice  of  abandonment 
was  given  to  the  insurers.  Proceedings  were  com 
menced  in  the  Court  of  Admiralty  for  wlvage,  and 
the  cargo  sold,  under  an  order  of  the  Court,  for 
4,160/.  and  the  Court  decreed  450/.  for  salvage,  and 
the  consequent  costs  were  2,100/.  Under  the  direc- 
tion of  the  teamed  judge,  the  jury  returned  a  verdict 
for  the  plaintiff,  leave  oeing  reserved  to  the  defend- 
ant to  move  to  enter  a  verdict  for  him  or  for  a  new 
trial. 

W.  H.  Walton  (April  16)  having  obtained  a  role 
niti  accordingly, 

Knowtet,  Crompton,  and  Blackburn  shewed  cause 
(May  7),  and  W.  H.  Watton  and  H.  Hill  suppcoted 
the  rule. 

Authorities  cited. — Thomeley  v.  Hebton,  2  3.  & 
Aid.  513;  Gott  v.  Withert,  2  Burr.  697;  Knight  v. 
Faith,  19  L.  J.  509,  Q.  B. ;  Soux  v.  Salvador,  3 
Bing.  N.C.  266;  Navonev.  Haddon,  19  L.  J.  161, 
C.P.;  Rtimtr  v.  Bingrote,  20  L.  J.  175,  Ex.; 
Powell  V.  Gudgeon,  5  M.  &  8.  431 ;  Sarquu  v. 
Hobton,  2  B.  &  C.  7 ;  Benton  v.  Chapman,  6  M.  & 
G.  792 ;  Vlierboom  v.  Chapman,  13  M.  &  W.  230; 
Hunter  v.  Printep,  10  East,  378;  Shiptony.  Thorn- 
ton, 9  A.  &  £.  314;  Birkley  v.  Pretgrave,  1  East, 
220;  Benton  v.  Duncan,  3  Ex.  644. 

Cur.  adv.  vult. 

.nJDOMEHT. 

PMday,  May  30. — Jervis,  CJ. —  In  this  case, 
the  question  was,  whether  the  loss  suffered  was  partial 
or  total  ?  If  total,  the  verdict  for  the  plaintiff  must 
stand  :  if  only  {lartial,  the  defendant  will  be  entitled 
to  succeed,  provided  he  has  paid  into  court  an  amount 
sufficient  to  cover  the  average  loss.  On  considera- 
tion, we  are  of  opinion  that  the  loss  cannot,  as  it 
appears  upon  the  evidence,  be  construed  to  be  a  total 
loss ;  but,  inasmuch  as  the  true  test  between  a  total 
and  partial  loss  was  not,  in  our  opinion,  submitted 
to  the  jury,  there  can  only  be  a  new  trial.  The 
facts  of  the  case  are,  in  some  respects,  complicated, 
but  the  application  of  a  few  well-known  principles 
will  clear  it  of  all  difficulty,  without  entering  into  a 
minute  examination  of  the  various  auOiorities 
which  range  within  the  prindples  referred  to. 
Without  reference  to  the  proceedings  of  Uie  Ad- 
miralty Court  as  to  the  salvage,  or  to  the  hypotheca- 
tion of  the  ship,  the  duty  of  the  master  under  the 
circomstaoces  is  clearly  defined.  And  as  a  general 
rale,  when  the  whole  or  part  of  the  cargo  is  prac- 
tically capable  of  being  sent  in  a  marketable  state  to 
its  port  of  destination,  the  master  cannot  seU,  nor 
can  the  assured  recover  as  for  a  total  loss,  and 
whether  the  car^  can  practically  be  forwarded  to 
the  port_  of  destmation  involves  a  consideration  of 
all  the  circumstances  of  each  particular  case.  And 
this  word  "practicable"  was  explained  in  the  case 
of  ATOMT.  Smith,  19  L.J.  225,  O.P.  and  compre- 
hends the  conditions  upon  which  the  difference  be- 
tween a  total  and  partial  loss  depends : — "  It  may 
be  that  the  damages  are  Irreparable  with  reference 
to  the  place  where  they  happen ;  it  may  be  that  they 
happen  on  some  inhospitable  shore  or  some  place 
where  there  is  no  harixiur,  or  no  means  of  ob- 
taining workmen  of  requisite  powers,  or  the  neces- 
sary materials,  and  so  the  repair  is  impracticable, 
and  that  is  also  a  case  of  irreparable  damage,  and  a 
total  loss;  but  short  of  that,  it  may  be,  that  the 
repairs  are  physically  possible,  or  that  the  thing 
can  be  done,  out  that  it  cannot  be  done  for  any 
reasonable  some  of  money,  and  that  is  a  total  loss ; 
because  in  matters  of  business  a  thing  is  commonly 
treated  as  impossible  when  it  is  impracticable,  and 
as  impracticable  when  it  cannot  be  done  without 
laying  out  more  than  the  thing  is  worth."  Thus  if 
goods  are  reduced  to  such  a  state  by  sea  damage  as 
to  l>e  worth  nothing  if  sent  on,  the  master  may  sell 
them,  and  the  owner  may  recover  as  for  a  construc- 
tive total  loss.  (Parry  v.  Aberdeen,  9  B.  &  C.  411.) 


total  or  partial  according  to  tbe  drcnmstanrei ;  if 
the  damage  cannot  be  repan«d  vrithont  laying  oat 
more  money  than  tbe  thing  is  wordi,  the  lepaatioa 
is  impracticable,  and  thoefor^  as  between  the 
nnderwriter  and  the  assured,  impoasiUe ;  if  it  eao,  and 
the  cargo  is  practically  capable  of  beiqg  scot  in  a 
maketable  state  to  its  port  of  de«tina>io»,  the 
master  cannot  sell,  and  the  assured  eannot  recover 
as  for  a  constructive  total  kisy.  The  aame  rale  an- 
plies  if  a  part  only  of  the  cargo  can  be  saved.  With 
respect  to  the  means  of  conveyaace,  the  maatti  is 
bound  by  the  contract  to  carry  the  goods  to  thar 
destination  in  liis  own  ship ;  if  the  ship  be  •"TrMri 
in  the  course  of  the  voyage  and  cannot  be  re|iaind 
in  time  to  save  a  perishable  cargo,  be  is  empowend, 
but  not  bound,  to  send  it  on  in  another  bottotn,  pto- 
vided  it  can  be  obtained.  It  is  not  nil  iiwij  to  go 
at  greater  length  into  tiie  subject,  but  applyiDg 
these  few  genml  prindples  to  this  case,  if  there 
had  been  no  proceedings  in  tbe  Admiralty  CoorC 
when  the  cargo  arrived  m  Cork,  it  would  have  been 
the  duty  of  the  master  to  ascertain  whether  the 
cost  of  transhipping  and  unloading  the  cargo  in  a 
new  bottom,  tbis  original  ship  not  bong  repairable, 
would,  in  the  aggregate,  have  exceeded  the  vafan  <A 
the  restored  cargo  at  the  port  of  deatinatioD;  if  it 
would,  then  it  would  not  have  been  practicable  to 
deliver  it  in  a  marketable  state  at  its  port  of  desti- 
nation; if  it  would  not,  the  master  coald  not  aeH, 
and  the  assured  could  not  recover  as  for  a  oonstzae- 
tive  total  loss,  because  it  was  practicable  to  deliver 
the  cargo,  or  part  of  it,  in  a  marketable  state.  It 
was  said  in  the  ooonecriT  the  argument,  ttiat  the  Goet 
of  carriage  from  Cork  to  Liverpool  oogfat  also  to  be 
taken  into  consideration,  with  a  view  to  ami i lain 
whether  the  expense  of  restoring  exceeds  die  ^ne 
of  the  thing  restored.  The  case  of /ieiaier  v.  JKay- 
rose,  20  L.  J.  175,  Ex.  was  dted  for  that  propo- 
sition; thepointwas  not  made  in  that  case,  bat  the 
question  being,  whether  a  cargo  of  wheat  waa  to- 
tally or  partially  lost,  Mr.  Baron  Alderaon  in  daU- 
vering  judgment  is  reported  to  have  said,  "  One 
point  made  at  Nisi  Prins  waa,  whether  or  not  it  wea 
a  total  loss  in  case  a  party  nuinsored  wonhl  have 
condncted  himself  as  a  watontble  man  in 
the  way  in  which  the  plaintiff  had  con- 
ducted himself;  that  is  to  say,  adlin^  the  com 
and  receiving  the  monejr,  instead  of  putting  hit«»«»lf 
to  the  expense  of  bringing  home  the  com  in  • 
damaged  state.  Now  I  at  that  time  was  of  opinioa, 
and  am  so  still,  and  I  believe  the  Court  entirelT' 
concur  with  me,  that  tliat  was  not  the  proper  view 
of  the  case  to  be  left  to  the  jury,  hat  tUt  the  real 
question  to  be  lett  to  the  jury  would  have  been. 
whether  or  not  the  con^was  in  that  state  that,  if 
brought  home,  it  could  have  been  aold  forao  amoont 
exceeding  the  expense  at  bringing  it  home."  Witti 
great  deference,  we  think  that  thia  is  not  the  conreet 
rule.  If  the  voyage  is  completed  in  tlie  orvinal  sh^ 
it  is  completed  on  the  original  contract,  and  no  addi- 
tional freight  is  incurred ;  if  the  master  tnaaUns 
because  the  oriipial  ship  is  inepaiably  damaged, 
without  considering  whether  he  u  bound  to  trans- 
ship, or  is  merely  at  liberty  so,to  do,  it  is  dear  that 
if  he  transhiin  be  does  so  to  earn  his  foil  Mgh^ 
and  so  delivery  takes  place  upon  the  original  ood- 
trsct.  It  may  happen  that  the  new  txittom  can  tnlj 
be  obtained  at  a  freight  higher  than  tiae  original  i 
of  freight.  It  does  not  seem  to  have  been  I 
wlictliur  in  that  case  the  sliip's  owaerinay< 

the  cargo  with  additional  freight.     I^tha  B 

law  be  may  do  it,  and  as  a  consequence  of  that  rale, 
the  increased  freight  would  be  the  uveiage  hias  to 
be  added  to  the  other  items.  {Shipta^  r.-nanttam- 
9  A.  &  E.  314.)  In  our  opinioD,  to  thisextent,  and 
to>  this  extent  only,  the  cost  of  transit  fnnn  Cock  to 
Liverpool  should  be  taken  into  consideration  in  aa- 
oertainiug  the  practicability  of  delivering  the  carso^ 
or  part  of  it,  in  a  marketable  state  at  the  port  of 
destination.  In  what  respect  then  ilii  the  hypothe- 
cation of  the  ship  and  tbe  proceedin)(&  in  tte  Admi- 
ralty Court  affect  this  case?  There  is  no  dodit  t)»» 
cargo  is  liable  lur  salvage;  and  it  is  equally  dear  Diatb 
the  nnderwriter,  who  would  have  borne  the 
loss  had  there  been  no  such  salvage  moat 
contribute  to  that  salvage.  Whilst  tha  rata 
prevails  of  giving  no  more  than  half  the  valne  ef 
property  saved,  the  loss  by  tha  salvan  can  ooly 
be  an  average  loss,  and  as  the  amount  of  tbe  nhage 
depends  upon  the  value  of  the  article  saved,  it  cannot 
alter  the  nature  of  the  loss,  whether  it  be  uniiuared 
or  iu  part  deteriorated  by  the  sea,  damaee  bdog  an 
average  loss,  only  the  amount  must  be  added  to  the 
other  items,  with  a  view  to  ascertain  whether  it  ia 
practicable  to  deliver  the  whole  or  part  of  it  at  the 
port  of  destination,  in  a  marketable  atata.  It  waa 
admitted,  in  the  course  of  the  argnq^nt,  that  the 
mere  fact  of  hypothecation  would  not  by  the 
necessary  proceedings  which  would  foUbw  on  that, 
make  it  a  total  loss  of  the  goods  pledged  within 
the  meaning  of  the  policy ;  but  it  was  said  that, 
under  the  circumstances  of. this  case,  it  ou^t  to 
form  an  item  of  calculation  in  estimating  the  net  a€ 
restoring  the  cargo.  We  see  no  reason  for  this  du- 
tinction.    The  fact  of  a  portion  of  the  cargo  having 


Digitized  by 


Google 


Apoow  2,  18S1.] 


THE  LAW  TIMES. 


243 


tXCHCQUCR. 


EXCHEQUER. 


•EXCHEQUER. 


been  injimd  laakea  no  difference,  nor  can  the  case 
-be  Tuied  bf  the  circnmstance  that  the  Admiralty 
Cbort  his  jtifiaSiAtm  oTer  the  ship  and  axp>  in  re- 
ijiect  Of'telVafe,  in  a  inbject  totally  unconnected 
with  hypothecMOOB.  WiUi  respect  to  the  praceedings 
of  the  Admiralty  Conrt,  it  li  the  well-known  duty  of 
tiie  master,  in  «rder  to  sare  the  expense  of  fiirther 
Moceedinn,  to  tfbder,  in  the  fint  stege  of  the  case, 
by  aetof  toe  Court,  a  specific  sum  for  salvage,  witii 
'  an  offer  to  paf'Hie  costs;  if  he  does  not  do  so,  th» 
cargo  is  sold  by  a  decree  of  the  Court.  This 
is  mrt  a  total  loss,  fbr  which  the  underwriter 
would  be  lialtfc  j  it  is  a  risk  not  contemplated 
in  the  policy,  but  the  assured  must  take  it  upon 
Umaelf.  It  remams  only  to  apply  the  general  prin- 
ciples to  the  ease  under  consideration.  The  jury 
haring  fbund  that  1,700  quarters  could  have  been 
dried  and  conveyed  to  Uverpool  at  a  cost  less  than 
tiieir  value  on  wir  arrival  at  Liverpool,  it  is  plain 
that  the  verdict  cannot  stand  fbr  a  total  loss :  and  it 
it  plain,  from  the  form  of  the  finding,  tint  the  jury 
took  into  eondderation  only  the  coat  of  the  drying 
and  transhipment  to  Liverpool  as  the  baris  of  their 
calculation.  We  think  this  was  not  the  true  test, 
and  tiwrefiire  there  must  be  a  new  trial.  The  ques- 
tion to  be  submitted  to  the  jury  will  be,  whether  it 
was  practicable  to  send  the  whole  or  any  part  of  the 
cargo  to  its  place  of  destination  at  Liverpool  in  a 
vnaiketable  state  ?  To  determine  this  question  tiiey 
must  ascertain  the  cost  of  the  transhipment  of  the 
cargo,  the  cost  of  drying  and  warehousing,  the 
cost  of  transhipping  it  into  a  new  bottom,  and  the 
coat  of  the  different  transits,  if  it  can  only  be  effected 
a*  a  higher  than  the  original  rate  of  freight,  and 
added  to  these  items  the  salvage  allowed  in  propor- 
tion to  the  value  of  the  cargo  saved.  The  loss  will 
be  total  if  the  aggregate  exceed  the  value  of  the  cargo 
when  delivered  at  Liverpool,  the  port  of  destination ; 
bnt  if  the  aggregate  do  not  exceed  the  value  of  the 
cargo  or  the  part  of  it  saved,  the  loss  will  be  par- 
tial only.  This  view  of  the  ease  renders  it  unneces- 
sary to  discuss  the  other  points  nisei  in  this  argu- 
ment, and  on  these  grounds  the  rule  must  be  abso- 
lute for  a  new  trial.    Ride  i^lule. 

co0jtT  or  BxoKaQTnix. 

Bepoitsd  by  Fuoxuck  Bulxx  and  C.  J.  B.  HxnaLST, 
Esqn.  Barristars-at-Law. 

Saiurdag,  MojfS. 

LONOMBID   ANO    Wlrs  •.    HOLLIDAT. 

JmpHtd  warranty— Breach  qf— Frond. 

Pl4imiif*t  m/e  iougU  fir  her  Auiiand  atdffend- 
anf*  ihop,  a  Utmp,  tahieh  he  told,  but  did  not 
ItiwuM'maatfatture,  called  the  "  Hottidag  patent 
lampP'  /AtsMmp,  to  pwrehaied,  vmu  dmetivelt/ 
eoniirueted,  and  on  Aem;  rued  by  plaintiff' t  wife 
it  bmnt,  biami  her,  and  canted  eontlderable  per- 
tcmal  intwry  to  her.  The  drfendant  did  not  con- 
ttnet  the  lamp  hhue^f,  but  had  it  put  together 
by  olhen,  in  parte  purehated from  third  pertont. 
There  wat  no  evidence  that  he  knew  (ffthe  dtfect, 
and  the  Jury  negatived  fraud  and  found  that  the 
itfendmU  mid  the  lamp  without  deeei(/ut  repre- 
tmtatien  and  in  good  faith  ; 

Held,  m  an  action  to  recover  damaget  for  the  in- 
jury to  the  wife,  if  Marc  had  been  a  breach  ef 
contract  with  the  plaint^  the  huiband  might 

■  Am*  luedfor  it ;  but  there  being  no  mi^eatance 
tmoarde  the  wife,  independent  vf  the  contract, 
the  could  not  tue  and  join  herteff  with  her  hue- 
band. 

The  plaintiff's  wife  went  to  flie  shop  of  the  de- 
-fandant  (who  was  not  personally  a  mann&ctnrer  of 
lamps,  but  kept  a  short  Ibr  the  sale  of  lamps)  to 
purchase  a  lamp  calted  tne  "  Holliday  Ritent  Lamp," 
to  be  ased  by  herself  and  husband.  She  bought  one, 
-wbidi,  it  nltimatdj  appeared,  was  defectivdy  con- 
fltnteted,  aad,in  usmg  the  lamp  with  naphtha  it  burst, 
ami  bomt  the  plaintiff's  wife  very  seriously. 

fibaa  aetioB  was  subsequently  brought  for  that  in- 
jsay.  The  plaintiff  had  previously  brought  an  action 
for  the  defendant's  breach  of  implied  wanauty  of  sale, 
^and  recovered  damages. 

The  present  action  was  tried  before  Martin,  B.  in 

■  Hiddlatex.  when  evidence  was  given  to  shew  that  the 
.lamp  was  defectively  constructed,  but  no  proof  that 
.the  defendant,  who  did  not  penomdly  construct  it 
.  Umaelf,  but  liad  it  put  tagetiier  by  others  in  parts 
-pnrcbased  ftora  third  persona,  knew  of  the  defect ; 
«Dd  the  jury  found  tiiat  he  was  not  guilty  of  any 
ftaud  or  deceitful  representation,  but  sold  the  lamp 
in  gDod  fiuth,  whereupon  a  verdict  was  found  for  the 
plamtiff,  with  liborty  to  the  defendant  to  move  to 
enter  the  verdict  for  him  or  a  nonsuit,  and  a  rale 
niii  having  been  obtained  aeoordini^y,  or  to  arrest 
the  jndgssent, 

MiUer,  Seijt  shewed  cause  against  the  rule. 

Watton,  Q.C.  eontnk,  in  support  of  it,  contended 
tlMS«  was  no  public  dnty  here  cast  upon  the  defend- 
■ant,  and  if  so,  it  was  not  stated  upon  this  record,  as 
-on  looking  at  tlte  declaration  it  stated  the  complaint 
aa  one  of  contract,  and  no  public  duty  or  negl^enoe 
was  sufficiently  altoged. 


The  following  caaes  were  dted: — Brown  v. 
Bdoinaton,  2  M.  &  6r.  279;  Shephard  v.  Pihee,  3 
M.  &Gr.  868;  Morley  v.  Attenborough,  3  Ex. 
500;  Langridge  v.  Levi,  2  M.  &  W.  519 ;  and  same 
case  in   error,  4  M.  &  W.  337 ;    Winterbottom   v. 

Wright,  10  M.  &  W.  109 ;  and  Wife  v.  Shep- 

pari,  9  Price,  100 ;  Chanter  v.  Hophne,  4  M.  &  W. 
399.  Cur  adv.  vull. 

Thmrtday,  July  10.— Parke,  B.  delivered  judg- 
ment.— ^Thls  was  an  action  brought  by  the  plaintiff 
and  his  wife  against  the  defendant  Holliday.  The 
declaration  states  that  the  defendmit  before  and  at 
the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  was  the  maker  aM  seller  of  certain 
lamps  called  the  "  Holliday  Lamps,"  to  be  used  JTor 
the  purpose  of  burning  in  and  givmg  light  to  houses, 
shops,  and  rooms,  and  thereupon  heretofore,  to  wit, 
on  the  I6th  day. of  Mardi,  1849,  the  plaintiff, 
Frederick  Longmeid,  at  tlie  reqoaat  of  the  defend- 
ant, bargained  with  him  to  buy  of  him  one  of  the 
said  "  Holliday  Lamps,"  to  be  burnt  and  used  by 
the  plaintiff,  Frederidc  Longmeid  and  bis  said  wife, 
in  the  shop  and  rooms  of  the  said  plaintiff,  Fredoick 
Longmeid,  at  and  for  a  certain  price,  namely,  lOs. ; 
and  the  defendant  then,  during  such  bargaining, 
falsely,  fraudulently,  and  deceiniilly  warranted  to 
the  said  plaintiff,  Frederidc  Longmeid,  that  the  said 
lamp  then  was  reasonably  fit  and  proper  to  be  used 
for  the  purpose  last  aforesaid,  and  the  defendant 
thereby  induced  the  said  plaintiff,  Frederick  Long- 
meid, to  buy  the  said  lamp,  and,  accordingly,  by  the 
means  aforesaid,  then  sola  the  same  to  the  plaintiff, 
Frederick  Longmeid,  for  the  atid  sum  of  money, 
whidi  the  said  plaintiff,  Frederidc  Longmdd,  then 

Ckid  to  the  defendant,  whenas,  in  fed:,  the  said 
mp  was  not  at  the  time  of  the  said  sale  and  war- 
ranty aforosaid,  nor  afterwards,  hitherto  reasonably 
fit  and  proper  to  be  used  for  the  purpose  of  bmng 
burnt  and  used  by  the  sud  plaintiff,  but  was 
then  made  of  weak  and  insufficient  materials, 
and  then  was  cradted  and  leaky,  dangerous, 
unsafe,  and  wholly  unfit  and  im|nt>per  rar  use 
by  the  plaiotiffii,  or  either  of  them,  whereby, 
and  by  reason  and  wholly  in  conseouence  of  the  said 
lamp  being  so  cracked,  leaky,  and  unsafe  as  afore- 
said, the  said  lamp  afterwards,  to  wit,  on  the  day 
and  year  aforesaici,  when  the  said  plaintiff  Eliza, 
knowing  and  confiding  in  the  said  warranty,  lighted 
the  said  lamp,  and  attempted  to  use  and  oum  the 
same  in  a  certain  shop  of  the  said  plaintiff  Frederick 
Longmdd;  and  whilst  she  was  holding  the  same  in 
her  band,  the  said  lamp  burst,  exploded,  and  fell  to 
pieces,  and  the  spirit  and  naphtha  then  contained 
therein  for  the  purpose  of  Dumiog  and  lighting 
the  same,  then  inited  and  ran  upon  and  over 
the  said  plaintiff  Eliza,  whereby  the  said  plain- 
tiff Eliza,  then  and  still  being  the  wife  of  the 
said  plaintiff  Frederick  Longmeid,  became  and 
was  greatly  burned,  scorched,  and  wounded,  and 
became  and  was  sick,  sore,  lame,  and  greatly 
disordered,  and  was  necessarily  removed  to  and 
confined  in  a  certain  hospital.  The  defendant 
pleaded  not  guilty,  and  that  the  plaintiff  did  not 
bargain  with  the  defendant  to  buy  one  of  the  said 
lamps  of  tiie  defendant  to  be  burnt  and  used  by  the 

glaintiff  and  his  said  wife.  *  On  the  trial  before  my 
rother  Martin,  it  ^ipeared  that  the  defendant,  who 
was  a  mannfectaier,  or  who  kept  a  shop  (not  per- 
sonally a  maaulhctnrer)  in  some  part  of  London  for 
the  sale  of  lamps,  sold  a  lamp,  called  the  "  Holliday 
Patent  Lamp,''  to  the  plaintiff's  wife,  for  the  pur- 
pose of  bang  used  by  him  (the  plamtiff)  and  his 
wife;  there  was  evidence  that  the  lamp  was  defec- 
tively constmcted,  but  no  proof  that  the  defendMit— 
who  did  not  penonallv  construct  it  Umself,  but  had 
it  put  together  byothen  in  parts  purchased  from 
thud  penona— knew  of  tiie  defect;  and  the  jury 
found  that  he  was  not  guilty  of  any  fraudulent  or 
deceitful  representation,  but  sold  the  lamp  in 
good  feith.  In  using  the  lamp  with  naphtha 
it  exploded,  and  the  plaintiiTs  wife  met  with 
considerable  personal  iqjury,  for  which  the  plain-, 
tiff  brought  this  action,  the  plaintiff  having  pre- 
viously recovered  damages  in  another  action  for  the 
defendant's  breadi  of  implied  waitaoty  of  sale.  The 
jury  found  On  die  trial  all  the  fscts  for  the  plaintiff 
except  the  allegation  of  fraud,  they  being  not  satis- 
fied that  the  defendant  knew  of  the  defect.  The 
defendant's  counsd  objected,  as  tlie  fraud  was  not 
proved  in  this  case,  that  the  action  would  not  lie : 
tiie  learned  judge  inclined  to  that  opinion,  but  would 
not  stop  Hm  case,  and  dnected  a  vradiet  for  the 
phuntiff,  reserrin^  to  tiie  defendant  liberty  to  move 
to  enter  the  verdict  for  him  or  a  nonsint.  The  case 
waa  fully  argued  before  the  Lord  Chief  Baron,  my 
brother  Mutin,  and  myself,  and  we  took  time  to 
consider,  and  the  result  of  that  consideration  has 
been  that  we  think  the  rule  ought  to  be  made  abso- 
lute. There  is  no  doubt,  if  the  defendant  had  been, 
guilty  of  any  fraudulent  representation  that  the  lamp' 
was  fit  and  proper  to  be  used,  knowing  that  it  was 
not,  and  intnided  it  to  be  used  by  the  plaintiff's  wife 
or  any  particular  individual,  that  the  wife,  Joining 
with  her  husband  for  conformity,  or  that  individual, 
would  have  an  action  for  the  deceit  on  flie  prindple 


on  which  all  actions  fbt  deceitfiil  mlsrepresentatiott 
are  founded.  That  was  strongly  illoatrated  in  the 
case  of  Langridge  v.  Levi,  2  M.  &  W.  519,  affirmed 
in  error  in  the  4  M.  &  W.  337,  namely,  that  if  any 
one  knowingly  tells  a  falsehood  with  intent  to  induce 
another  to  oo  an  act  which  results  in  his  loM,  he  is 
liable  to  that  person  in  an  sction  for  deceit;  but  the 
fraud  being  negatived  in  this  case,  the  action  cannot 
be  maintained  on  that  ground  by  the  party  wIk>  baa 
sustained  the  damage.  There  are  other  cases,  no 
doubt,  besides  that  of  fraud,  in  which  a  third  person, 
although  not  a  party  to  the  contract,  may  sue  for 
damage  sustained  by  him  if  it  be  broken.  These 
cases  occur  where  there  is  a  wrong  done  to  a  peison 
for  which  he  could  have  a  right  of  action,  anhondi 
no  such  contract  had  been  made :  as,  for  examp^ 
if  an  apothecary  administers  improper  medidnet  to 
his  patient,  or  a  surgeon  unskilfully  treated  him  and 
thereby  injured  his  health,  be  would  be  liable  to  tlie 
patient  where  the  fether  or  friend  of  the  patient  may 
have  been  the  contracting  party  with  the  apothecary 
or  the  surgeon,  for  thongh  no  such  contract  had 
been  made,  the  apotlierary,  if  he  gave  improper  ma- 
didne,  or  tiie  surgeon  if  he  took  him  as  a  patient 
and  unskilfully  treated  him  would  be  liable  to  aa 
action  for  misfeasance.  (Pippin  v.  Shepherd,  11 
Price,  400 ;  and  confirmed  in  vladwell  v.  Bteggatt, 
8  Scott,  60.)  A  stage-coach  proprietor  who  may 
have  contracted  with  a  master  to  carry  his  servant 
if  he  is  guilty  of  neglect  and  the  servant  sustains 
personal  damage  he  is  liable  to  him,  for  it  is  a  mis- 
feasance towards  him  if,  after  taking  him  as  a  pas- 
senger, the  proprietor  or  his  servant  drives  without 
due  care,  as  it  is  a  misfeasance  towards  any  one  tra- 
veOing  on  the  road.  So,  if  a  mason  were  to  contract 
to  erect  a  bridge  or  otherwise  on  a  public  road  which 
he  constructed,  but  not  according  to  the  contract, 
and  the  defects  of  which  are  a  nuisance  to  the  high- 
way, he  may  be  responsible  for  it  if  a  third  person 
is  injured  by  the  defective  construction,  and  he  coidd 
not  be  saved  from  the  consequences  of  his  illegal  act 
in  committing  the  nuisance  upon  the  hi|;hway  by 
shewing  he  was  also  guilty  of  a  breach  of  contract 
and  responsible  for  it ;  and  it  may  be  the  same  when 
any  one  deliven  to  another  without  notice  an  instru- 
ment in  its  nature  dangerous,  or  dangerous  under 
peculiar  circumstances,  as  a  loaded  gun,  which 
he  himself  has  loaded,  and  that  other  person  to 
whom  it  is  delivered  is  injured  thereby ;  or  if  he 
places  it  in  a  situation  easily  accessible  to  a  third 
person,  who  sustains  damage  from  it.  A  very  starong 
case  to  that  efiect  is  I>iroa  v.  Ball,  5  Maule  &  Sdw. 
198,  But  it  would  be  going  much  too  fer  to  say 
that  so  much  care  is  required  in  the  ordinary  inter- 
course of  life  between  one  individual  and  another, 
that  if  a  machine  not  in  its  nature  dangerous;  a 
carriage,  for  instance,  which  might  become  so 
by  a  latent  defect  entirely  unknown,  although 
discoverable  by  the  exerdse  of  ordinary  care, 
should  be  lent  or  given  by  one  penon,  even 
by  tiie  person  who  manufactured  it,  to  another, 
that  the  former  should  be  answerable  to  the  latter 
for  a  subsequent  damage  oecnrrin|f  by  the  use  of  it. 
Could  it  be  contended,  with  justice,  in  the  present 
case,  if  the  lamp  had  been  lent  or  given  by  the  de- 
fendant to  the  plaintiff's  wife,  and  used  by  her,  he 
would  have  been  answerable  for  the  personal 
damaf^  which  she  sustained,  the  defendant  not 
knowing  or  having  any  reason  to  believe  it  was  not 
perfectly  safe ;  although  liable  to  the  party  to  whom 
he  contracted  to  sell  it  upon  an  implied  warranty 
that  it  was  fit  for  use,  so  far  as  reasonable  care 
could  make  it,  for  a  breech  of  contract  as  to  all 
damage  sustained  by  him  ?  We  are  of  opinion, 
therefore,  if  there  had  been  in  this  case  a  breadi  of 
contract  with  the  plaintiff  the  husband  might  hava 
sued  for  it ;  but  there  being  no  misfeasame  towards 
the  wife  independent  of  the  contract,  she  cannot  sue 
and  join  herself  with  her  husband.  Therefore  a 
nonsuit  must  be  entered. 

Rule  abtolult  to  enter  a  nontuit. 

May  2  and  June  17. 

KbT  v.  THIMBaBLKY. 

Pleading—Payment  (^  money  into  court— Beg. 
Om.  T.  T.  I  Vict.  183S. 
TV)  an  action  of  trover  there  wat  a  plea  that  the 
eonvertion  eompl^ned  cfwai  the  tale  qf  certain 
cattle  after  the  defendant  had  leized  and  im- 
pounded the  eame'at  the  lurveyor  of  the  highway, 
and  that  the  plaintiff  ought  not  further  to  main- 
tain  the  laid  action,  m  reipect  of  the  taid  conver- 
tion,  becaute   the   defendant  now   bringt   into 
court  the  turn  (f  IM.  ready  to  be  paid  to  the 
plaintiff,  and  that  he  had  not  tuttained  damaget 
to  a  greater  amount : 
Held  bad,  on  ipeeial  demurrer,  at  not  warranted 
h/  the  new  rulet. 

This  was  an  action  of  trover  for  the  conversion  of 
three  cows  and  two  calves. 

Plea — That  the  said  convenion  of  the  said  cattle 
in  the  declaration  mentioned  was  the  sale  of  the  nid 
cattle  by  the  defendant  after  he  had  seized  and  im- 
pounded the  same  as  surveyor  of  the  highways  of  the 
parish  of  East  Kirkby,  in  the  county  of  Lincoln, 
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according  to  the  statute  in  that  case  made  and  pro- 
vided; and  the  defendant  farther  says,  that  the 
plaintiff  ought  not  fiirtber  to  maintain  his  action  in 
leapect  of  the  said  oonrenion,  becaose  the  defendant 
no\r  brings  into  conrt  the  sum  of  10/.  ready  to  be 
paid  to  the  plaintiff;  and  the  defendant  further  aaith, 
that  the  plaintiff  hath  not  sustained  damages  to  a 
gicater  amount  than  the  sum  of  10/.  in  respect  of  the 
Bald  conversion,  and  this  he  is  ready  to  Terify; 
wherefore  he  prays  judgment  if  the  plaqitiff  ought 
fbither  to  maintain  his  action. 

&>ecial  denmrrer. 

Mramwell,  for  the  plaintiff,  contended  that  the 

5 lea  was  bad  as  not  warranted  by  the  Reg.  Gen. 
M.  1  Vict.  1838. 
Crompton  for  the  defendant. 

XUDGltEHT. 
P0U.OCK,  C.B. — ^We  are  of  opinion  that  the  plea 
is  not  warranted  by  the  new  rules,  upon  whicA  it 
depends,  and  is  therefore  bad.  The  plea  of  payment 
of  money  into  court  is  given  by  the  new  rules  as  a 
•nbstitute  for  the  supposed  more  expensive  mode  of 

Sying  into  court  by  a  rule  to  strike  the  sum  out  of 
B  damages,  which  rule  it  was  always  necessary  to 
prove  at  &e  trial,  and  this  plea  being  on  the  record 
proves  itself.  It  is  not  governed  by  the  ordinary 
rules  of  pleading,  for  in  actions  of  debt  it  denies  in 
part  tha  cause  of  action,  bat  does  notconfess  and  avoid ; 
In  OMtumptU  and  lort  it  does  not  deny  nor  confess 
and  avoiii ;  and  it  appears  to  be  more  analagous  to 
judgment  by  default,  with  an  averment  of  the  amount 
of  namages,  than  to  ^  common  plea.    The  form 

S'ven  by  the  new  rules  allows,  no  doubt,  of  a  change 
I  ada^t  it  to  the  facts  of  each  case ;  as.  Car  instance, 
where  it  is  pleaded  to  part,  or  debt  and  damages,  as 
well  as  the  debt,  and  no  further.  We  have  dready 
held  that  the  special  character  of  the  defence  was  not 
required  to  be  stated.  The  meaning  of  the  term, 
"  as  near  aa  may  be,"  in  the  rule,  is  only  to  autho- 
rise alterations  to  adapt  the  plea  to  the  names  of  the 
parties,  &c  and  the  sum  paid,  and  the  like.  See 
Atton  V.  Periei  and  Anolhir,  15  M.  &  W.  385. 
Wa  are  satisfied  that  it  never  was  intended  to  admit 
aoch  a  variation  as  is  attempted  in  this  case,  as  it 
would  lead  to  long  and  embarrassing  pleadings. 
According  to  the  new  rules,  the  plaintiff  has  Uie 
libcity  either  to  take  the  money  out  of  court,  with 
the  costs,  or  to  plead  damages  ultra.  They  did  not 
ooBtemplate  any  otiier  replication,  and  thoefore  no 
plea  is  contemplated  except  one,  which  would  lead  to 
one  of  these  results ;  whraeas  this  may  lead  to  a  new 
Msignment  and  pleading  thereupon.  Therefore,  in 
such  a  ease,  what  is  to  become  of  the  lOl.i  the 
plaintiff  is  not  to  have  it,  and  the  new  rules  do  not 
provide  for  its  being  paid  back ;  aaother  reason  for 
lupposinz  that  no  such  plea  as  this  was  intended  by 
them.  Further,  if  the  case  be  that  the  plaintiff  is 
proceeding  for  the  conversion,  of  part  of  the  cattle 
by  the  sale,  and  as  to  the  remainder  for  some  other 
convenion,  how  is  be  to  reply  i  How  much  is  he  to 
ascribe  to  one  cause  of  action  aad  how  mueh  to  an- 
other ?  And  how  can  he  tell  whether  enough  has 
been  paid  into  oourt  to  satisfy  the  damages  for  which 
he  is  proceeding.  Besides,  the  plea  in  this  case,  we 
think,  introduces  a  perfect  novelty  in  plea^ng,  by 
making  the  defendant  diredly  aver  what  the  plain- 
tiff's cause  of  action  is,  which  presumably  he  cannot 
4e.  When  the  defendant  supposes  the  cause  of 
•ction  to  be  one  thing  and  for  which  he  has 
«  defence,  he  pleads  by  confessing  and  avoid- 
ing, and  conclodss  in  the  usual  though  always 
unnecessary  way.  Where  the  justification  depends 
upon  a  temporary  defence  different  from  that  in  the 
daolaratioD,  the  defendant  may  either  conclude  with 
Uiat  averment  or  traverse.  In  either  way  the  plain- 
tiff must  new  assign,  if  he  cannot  deny  the  truth  of 
the  plea.  But  if  such  an  averment  as  this  were 
allowed,  the  defendant  might  drive  the  plaintiff  to  a 
new  assignment  without  any  plaa  of  confession,  as  if 
after  makiug  such  an  averment  he  suffered  judgment 
by  de&ult  as  to  the  cauie  of  action.  But  then  it  is 
laid  it  may  be  a  hardship  on  the  defendant,  who 
eaonot  know  what  the  plamtiff's  cause,  of  action  is, 
and  who  has  no  legal  means  of  knowing  bow  and  in 
what  manner  to  plead  such  a  plea.  Tiut  objection 
would  have  been  exactly  the  same  if  the  old  mode  of 
pajing  money  into  oourt  had  been  adopted,  for 
which  this  is  a  substitute,  by  the  Act  for  the  f^uther 
amendment  of  the  law.  But,  in  truth,  it  is  only  an 
objection  on  the  surface.  Practically  it  is  always 
competent  for  the  defendant  to  obtain  fall  particn- 
Jars  of  the  plaintiff's  cause  of  action  on  a  proper 
affidavit,  as  a  judge  requires  in  all  cases  of  actions 
fat  tart  such  an  affidavit,  otherwise  an  application 
weold  be  made  in  everv  such  ease.  And  It  the  de- 
fendant should  not  be  able  to  obtain  fall  particulars, 
'•o  as  to  ascertain  the  tme  cause  of  action,  his 
proper  course  is  to  exhaust  all  his  special  defences, 
'Where  the  plaintiff  has  newly  assigned  the  cause  of 
action  (which  is  now  necessary),  and  plead  payment 
•f  laooey  into  oourt,  or  suffer  judgmeat  by  de&ult. 
Soch  a  plea  as  this  cannot  be  aUowed ;  therefore  our 
jodgment  ought  to  be  for  the  plaiattff.  with  liberty 
.totaaMad  on  payment  of  costs. 

J^gmmttjkr  He  pltunt^. 


azoaH<tinuL  ohjimbbm,. 

Beported  by  Joxir  Tuoiosoir,  Btq.  of  the  Inaer  Tangle, 
Barrister-at-Law. 


EBBOB  FBOK  THE  CO0BT  aV(X)VU.aS  PLBA8. 
Feb.  4,  May  15,  and  Jmte  3. 
BccBANAN,  plaintiff  in  error,  v.  Kinnino, 
defendant  in  error. 
StmOl  Dtbt*  Act,  8  4-9  Viet.  e.  Va—ComiMmmt 
ttf  jndgmoit-dtbtor  far  tumpagment— Liability 
of  attorney— Pleading— fVhat  m  iittu. 
Under  8^9  Viet.  e.  127,  t.  1,  tnaetiiu  that  a 
dMor  •garnet  vhom  a  Juiyment  hm  been  ob- 
tained may  be  emtmnontdbefire  any  one  if  eertain 
iirferier  eovrtt,  and  that  if  he  appeare  to  hate  tbe 
nieoiw  qf  paying  by  inetalment*,  and  ehall  not 
fay  at  inch  timet  at  the  Court  ihall  order,  tie 
judge  may  commit  him/or  any  time  not  eaieeed- 
ing  forty  duyt: 
Held,  affirming  the  dedtion  qf  the  Cmtrt  of  Com- 
MOn  Pleat,  and  the  judgment*  qf  Pattetan  and 
Coleridge,  JJ.  that  a  tummane  to  them  eaute  vihy 
the  debtor  thould  not  be  committed  it  neetitary 
previout  to  the  committal.    Brie,  J.  and  Martin, 
B.  dissentientibas. 
/»  tretpaeafor  /idee  impritonment,  the  dtfindant 
pleaded  that  W,  T.  recovered  a  judgment  agaimtt 
ptatntif;  that  the  ptaintiffwat  immnaned  before 
an  vtfirior  Court  under  6  if  9  Viet.  e.  127,  t.  I, 
vhen  an  order  toot  made  for  payment  by  hittal- 
menit:  that  pUumtiff  made  d^autt,  whieh,  being 
proved  bffbre  the  laid  Court,  the  judge  duly  and 
according  to  thef^rm  of  the  ttatute,  and  at  the 
requett  qf  the  defendant,  the  attorney  (/  W.  T. 
acting  upon  hit  retainer,  ordered  the  plaint^  to 
be  committed  to  priton  far  forty  dayii  that  the 
drfendant,  at  tueh  attorney,  dMvered  the  Ufor- 
rant  to  an  officer  to  be  ereeuted,  u)ho  arrttttd 
the  plaintiff  and  detained  him  in  priton. 
Replication,  that  the  taid  judge  did  not  order  that 
the  plaintiff  ihould  l>^  committed  modo  et  fonn&. 
ffeld,  reverting  the  decition  of  the  Court  qf  C.P. 
that  the  traverte  in  the  replication  put  in  ittue 
the  fact  qfthe  making  qf  the  order  qf  committal 
only,  and  not  itt  validity. 
Quare — Whether,  although  the  olain^  below  vat 
entitled  to  hit  diicharge  on  haoeas  corpus,  he  can 
tue  under  the  cireunutancet  in  tretpait  for  an 
erroneout  order  of  the  judge. 
But  if  he  can,  the  attorney  qf  the  party  it  liable 
for  ordering  the  warrant  qfthe  judge  to  be  put  in 
eseeution. 

Treipatt,  by  Thomas  Kinning  (theplaintiff  bdow) , 
for  assault  and  imprisonment. 

The  defendant  (below)  the  new  plaintiff,  pleaded, 
first,  Not  guilty.    Issue  thereoa. 

Secondly,  that  before  the  said  time  when,  &c.  to 
wit,  on  the  5th  day  of  October,  in  the  year  of  our 
liOrd  1846,  William  Townley  levied  his  certain  plaint 
against  the  plaintiff  (t.  e.  the  plaintiff  below)  in 
the  court  of  our  lady  the  Queen,  brfoie  Thomas 
Challis,  esq,  then  behig  one  of  the  sheriiis  of  the 
city  of  Lmidon,  in  his  compter,  situate  in  the  parish 
of  St  GUes*  Widioat  Cripplegate,  in  the  waid  of 
Cripplegate  Without,  in  the  same  city,  and  within 
the  jorisdiotion  of  the  same  Court,  aooording  to  tiie 
custom  of  the  said  city,  foraeanse  of  action  peiaonal 
arising  within  thejorisdietian  of  the  said  Conrt;  and 
such  proceedings  were  thereupon  had,  that  aite^ 
wards,  to  wit,  on  the  5th  day  of  December,  in  toe 
vearof  our  Lord  1846,  at  the  said  court  then  hdd 
before  the  said  sheriff,  at  the  GuildhaU  of  the  said 
city  of  London,  and  within  the  said  city,  and  witiun 
the  jurisdiction  of  the  said  Court,  the  said  WiUiaai 
Townley,  by  the  consideration  and  judgnent  of  the 
said  Court,  recovered  against  the  now  idaintiff,  as 
well  a  certain  debt  of  19/.  19s.  as  abo  3/.  Its.  fid. 
for  his  costs  of  suit,  as  by  tbe  record  and  proceedings 
thereof  still  remaining  in  the  said  oourt  appean,  ami 
after  the  passing  of  an  Act  6f  Pariiament,  passed  in 
tbe  9th  year  of  the  reign  of  our  lady  the  now  Qneeu, 
entitled  "  An  Act  for  the  better  securing  the  pay- 
ment of  Small  Debts,"  and  before  the  s^  tune, 
when,  &c  to  wit,  on  the  Sth  of  December,  in 
tiie  jrear  last  aforesaid,  the  plaintiff  then  being 
indebted  to  the  said  William  Tawnlev  in  a  sum  not 
exceeding  20/.  besides  costs  of  suit  by  foroe  of  tbe 
s^  lodgment,  to  wit,  the  sum  of  19/.  19s.  the  said 
Wilham  Townley  made  appUoation  by  petition  and 
note  in  writing,  according  to  the  form  m  schecbde 
"  B  "  to  the  said  Act  of  Parliament  aanexed,  to  the 
said  Court,  the  same  being  an  inferior  Court  of  Re- 
cord for  tte  recovery  of  debts  in  and  tor  tiie  dty  of 
London,  and  then  being  held  at  Uie  CKuUball  afore- 
said, in  the  said  city,  and  within  the  jurisdiction  of 
tbe  said  Conrt,  and  the  ^aintiffthen  residing  within 
the  jurisdiction  of  the  sud  Court,  to  wit,  witiiin  tbe 
dty  of  London,  and  the  said  Court  then  having  a 
judge,  who  was  a  barrister-at-law  (that  is  to  sn), 
Edward  Bnlloek,  esq.  barristeibat-law,  than  bemg 
thejudgeef  the  said  Court,  by  which  said  petition 
and  note  in  writing  the  said  WiUiaai  Townley  ra- 
qaestedthe  said  Court  to  (Knaaoa  tbe  pWaturto 


answer  tooohing  the  debt  due  to  the  said  William 
Townley  by  the  judgment  of  tiie  said  Court,  on  Us, 
the  said  William  Townley's,  bdialf  ]  tad  tbesvanm 
the  said  Court  afterwards,  to  wit,  on  the  7th  of  De- 
cember, 1846,  upon  the  said  appiicatian  of  the  (aid 
William  Townl^,  gnoted  to  tte  said  WiUiam 
Townley  a  summaiis  aacordiBg  to  the  form  in  adi*- 
dule  "  A  "  unto  the  said  Act  of  Parliamsnt  anasaed, 
by  which  said  snasmons  the  plaintiff  was  leqaind  to 
appear  at  the  Sheriff's  Court,  London  (baiag  the 
said  Conrt),  to  be  holdeo  at  the  GuildhaU,  Aeon, 
&C.  to  answer  such  quotioiis  as  might  he  pat  ts  lam 
touching  the  >at  having  paid  to  the  said  Wb. 
Townley  the  sum  of  23/.  Us.  fid.  (heiaK  the  amooat 
of  the  said  debt  and  costs  reoovared  by  ttKsaidjadg- 
ment),  &c.  The  plea  then  went  on  to  state  tiiat 
the  plaintiff  was  duly  served  with  the  said  susoaaoas, 
and  that  he  appeared  thereto  at  the  said  Coart,  aad 
that  he  was  duly  examined  en  oath,  as  requaed  by 
the  statate,  aad  that  the  said  Court  thereupon  laade 
an  atixt  that  the  plaintiff  should  pay  the  said  debt 
and  costs  by  instalments  of  2/.  a  month,  of  which 
order  notice  was  given  to  tiie  plaintiff,  vrho  was  also 
duly  swvedwith  a  copy  thereof,  and  the  eri|^Ml 
order  was  at  the  same  time  shewn  to  hka.  That 
the  pl«i»«ti<r  did  aot  pay  the  said  instalaieats,  bat 
Btade  d^ait  in  the  paysaeot  tiienof,  and  tbeseopon 
it  (wins  duly  made  to  appear,  aad  it  beiag  proved  to 
the  saU  Court  that  the  plaintiff  had  had  aoticeef 
the  oxits  and  been  served  with  a  oopy,  aad  afaavn 
the  eiicinal,  and  had  not  paid  the  saul  JBitilaicnti, 
the  said  Court,  so  holden  aa  aforesaid,  btfore  thaeaii 
Edtaard  BuUoolt,  so  being  such  jadge  of  the  mU 
Court  aad  such  barrister-at-law  as  aforesaid,  bafeae 
the  said  time  when,  &c.  to  wit,  on  the  day  and  year 
last  aforesaid,  at  I^mdon  afaitaaid,  and  within  the 
jarisdiotioo  of  the  said  Court,  duly  and  sfcsitW^y 
to  tie  form  of  the  eaid  ttatute,  arderod  that  Me 
plaintiff  thould  be  committed  far  forty  dayt  to  her 
Huasty's  debtors' prison  for  Londan  aadMid^ceez, 
in  the  city  of  London,  being  the  ooosinan  gaol  whenia 
debtors  under  judgmeat,  and  in  ezeoatian  at  tte 


superior  courts  of  jnstioe,  might  be,  aad  were  t 
confined,  within  toe  dty  of  Lond<»,  beiag  the  ci^ 
in  which  the  plaintiff  was  then  resident;  end,  there- 
upon, the  said  Edward  Bollock  so  boiag,  and  as  sadi, 
judge  of  the  said  court,  and  banister-at-law,  at  the 
request  of  tiie  defendant,  then  being  the  i^bnney  of 
and  for  the  said  William  Townley,  and  as  such 
attorney,  and  acting  upon  the  retauer,  and  at  the 
request  of  the  said  WiUissn  Townlejr,  duly,  and 
aocoidinK  to  the  form  of  tbe  ttatnte  ai  sou  eaa» 
made  and  provided,  then  and  thoreaade  Uaiiarraat 
in  writing,  under  his  hand  and  mat  directed,"  Ac 
The  plea  then  set  out  the  wanant,  and  avetied 
it  to  have  been  delivered  by  the  iliiftsalaiil, 
as  iooh  attorney  of  WSIiasa  Xoa^ey,  to  die 
seqeaot-at4tiace,  to  be  aaeeotod,  by  virtae  of  wUdi 
warrant,  and  at  the  said  request  of  the  defondaBt  sa 
soch  attorney,  the  plaintiff  was  taken  and  aiiiatul, 
and  conveyed  to  the  debtors'  prison,  aad 
therein  for  thitty>4iiDe  daya,  the  aaid  i 
inaimnr  uaaaid. 

SepKcalton  to  the.  teeond  plea.—"  That  the  said 
Edward  Bnlloek  did  not  order  that  the  iilaMtiiT 
should  be  committed  for  forty 4ays to  her  MMijsti'a 
debtors'  priton  ior  London  and  Middleaea,  m  the 
dty  of  LeodoB,  in  maaaar  aad  form  as  in  the 
Seooad  plea  alleged. "    Ittue  thereon. 

The  issues  weee  tried  befoes  WiUe,  C.J.  now  Oe 
Lerd  Chaacellor,  and  the  defimdant's  coaaad  ten- 
dered a  hill  of  acsptions  to  tlie  rahng  at 
the  learned  judge,  and  a  writ  of  error  was  tharw- 
npoB  brangh^^uid  the  foots  ware  set  oat  apon  the 
ReoatdinEsfor.  la  the  fint  place,  it  appeaaadtbat 
Lloyd  Simpson  was  called  aa  a  witness,  and  he 
proved  that  he  was  setjeant-at-mace  at  thefibeti^a 
Cour^  London,  aad  that  the  waitont  of  uw—iii- 
ment  agafatst  Kiaaing  vras  delivered  to  him ;  mad 
then  it  was  alto  proved  that  the  order  was  auide  to 
pay;  "that  the  said  Thomas  Kinning  dMiald  pasf 
tbe  said  debt  and  costs  aCsresaid  to  tiie  said  William 
Townley,  in  manner  foUewing, '  that  is  to  say, 
sum  of  2/.  thereof  on  the  12th  of  January  t 
next,"  and  the  rest  by  instdraents :  "  that  he;  <]b 
witeess,  did  not  know  from  whom  he  ieijei»ed  jQie 
warrant :  thathe  tried  to  find  the  said  Thoaiaa 
ning,  and  could  not,  that  the  iiltuLsu  knew  a  . 
named  Beard,  a  clerk  of  the  defbndant  (Bnehaaaa), 
wlio  attended  to  the  defondaat's  bnsineas  in  Con^ 
and  had  done  so  for  years :  that  the  sssd 
wise  attended  to  the  departBeat  of  harinees 
ceraing  wairants  in  the  defeadaac's  offica; 

whenever  the  witness  appHad   at  the  dcta 

office  aboat  snob  thingi,  he,  the  witness,  ■warn  tm- 


ferredto  Beard  upon  them  geasaallv;  tk 
attended  to  the  boshiess  of  tha  defeadant  rdaliviB  to 
the  Small  Debts  Act ;  that  after  he,  the  nitiiMii.  had 
searched  for  the  (daintiff  two  or  lliree  days,  he,  die 
witnees,  saw  Beard,  who  ordered  him  not  toax 
thevrarrant:  that  he,  the  witness, '  hai  acted  < 
Beard's  dneetions  on  a  former  4 
waMs,  on  the  24th  of  April,  be  saw  Bsiad  at 
defondanf  s  office,  aad  that  Baaid  then  sad  ~ 
told  the  witaess  to  execute  the  amiaitt 
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jMatiffaaMMD  as  he,  the  witnaM,  oooM;  iaoon- 
teqoenoe  of  «Moh  the  wIIbmi  want  to  seek  the  Mid 
Thoou  Kinalnc:  that  he  fmmd  the  said  Thomas 
Khmlng,  whoadnd  hiin  to  let  Urn,  llie  said  Thomas 
Kimiilg,  fo  to  the  defendant,  and  the  witness 
ttiereapon  teek  Um  to  Hat  defbodant's  oSee,  where 
Hie  defendant  then  was :  tfaatther,  ike  pUintlff  and 
the  witness,  saw  the  defendant  tbcM:  that  the  wit- 
ness then  nid  to  the  dsfendnt,  I  ham  aUowed 
Klnwing  (meaning  the  plaintiff)  to  come  here  to  see 
tf  he  ean  nndce  an  amngament;  that  the  «ald 
Thomas  Kinning  then  said  to  the  ttti  defendant, 
"  I  did  not  think  fsa  woaid  htve  served  me  so ;" 
tint  the  defendant  said,  "I  eo«dd  not  help  it;  it 
ma  no  (holt  of  mine :  the;  then  spoke  togetiier : 
Oat  Hke  witness,  after  wuting  Are  or  rix  mhmtes, 
said,  "  Are  yon  likely  to  come  to  any  arrangement?" 
the  defendtmt  said,  "No:"  that  ike  witneas  then 
said,  "Mr.  Kinning,  yon  mast  aooompany  me;" 
that  tiie  plaintiff  accompanied  the  witness  to  White- 
cross  Prison,  where  the  witness  left  him.  On  cross. 
examination  the  witness  esid,  lie  bdiefed  he  re- 
ceived the  said  warrant  from  one  Hudson,  an  officer 
of  the  said  coort  The  coonsel  for  the  plidntiff  also 
called  one  William  White,  who,  being  sworn,  deposed 
that  he  saw  the  said  Thomas  Kinnhw  in  prison, 
wlien  he  was  there  mider  the  aforesdd  warrant: 
that  in  consequence  of  what  he  told  the  witness,  he, 
the  witness,  went  to  the  defendant  at  his  office,  and 
told  the  del^dant  that  he,  the  witness,  had  come  at 
'  Die  request  of  Mr.  Kinning,  to  make  some  arrange- 
ment to  rdease  him  firom  prison :  that  the  defendant 
and  the  witness  arranged  that,  on  payment  of 
B.  lOs.  or  3/.  and  giving  security  for  the  rest,  Mr. 
Kinning  shonid  be  discharged  fh>m  prison ;  that  the 
defendant  said  he  wonld  discharge  the  plaintiff  on 
payment  of  21.  lOs.  or  3/.  and  seeority  for  costs :  that 
Ae,  the  witness,  told  the  defendanthewas  snrprised,  be- 
canse  the  plaintiff  (Townley)  in  the  action  against  the 
arid  Thomas  Kinmog,  had  become  a  bankrnpt,  and 
the  creditors  had  no  desire  to  keep  the  said  Thomas 
Kinning  in  custody ;  that  the  defendant  then  said  to 
the  said  witness,  "  but  you  know  I  most  hare  my 
costs  i  they  most  be  made  seove;"  that  he,  the 
witneas.  saw  the  defendant  five  or  six  times,  while  the 
plaintiff  remained  in  cnstody,  upon  the  subject  of  the 
plaintiff's  discharge,  and  oflleied,  upon  one  occasion, 
to  pay  two  pounds  ten  shillings,  or  three  pounds, 
provided  defendant  would  give  plaintiff  his  discharge ; 
defendant  sidd  he  mnst  have  security  for  the  b^nce ; 
that  witness  told  defendant  that  it  was  utterly  im- 
possible, from  the  situation  the  plaintiff  was  in,  for 
nim  to  give  security,  and  witness  thought  it  a  very 
bard  thing  for  Kinning,  the  plaintiff,  to  remain  in 
prison  after  the  then  pblotiff  m  the  suit  in  the  said 
raterllTs  Court,  and  the  official  assignee  and  the  tnde 
•arignee  of  snch  then  plaintiff,  were  willing  that 
Kinning  should  be  discharged;  and  that  witness  had 
apiAied  to  them;  that  upon  one  of  the  interviews 
between  witness  and  defendant  a  person  named 
'  Anstin,  the  solicitor  for  the  said  trade  assignee,  and 

■  agent  for  the  assignees  under  the  said  bankruptcy, 
was  present,  and  that  Austin  then  said  his  dients 
(meaning  the  said  assignees)  were  willing  to  dis- 
charge Kinning,  but  they  would  not  be  responsible 
tm  coats ;  the  defendant  persisted  In  having  security 

'  fcr  his  costs ;  that  he,  the  witness,  then  said  to  the 
defsndant,  "  It  appears  to  me  ^meaning  himself  the 
witness)  that  there  is  some  feelmg  at  the  bottom  of 
all  this,  and  that  Kinning  would  never  get  his  dis- 
charge till  he  paid  the  whole ;"  that  he,  the  witness, 
bad  the  money  (21.  lOs.  oi3l.)  wherewith  to  pay,  and 
bad  ofibred  it  to  the  defendant  on  every  occasion  but 
the  first;  that  the  defendant  said  be  had  no  objection 

'  to  the  pbintiff  being'diachaived,  provided  he,  the  de- 

■  flendnit,  was  paid  his  the  defendant's  costs.  And 
the  said  counsel  then  fhrther  proved  that  the  said 
Tniomas  Kinning  was  imprisoned  and  in  prison  tiiirty- 
«ight  days  under  the  said  warrant.  The  counsel  for 
Ibe  defendant  then  called  witnesses,  who  were  duly 
awom,  and  who  gave  evidence  on  each  of  the  said 
tones,  'and  in  order  to  maintain  the  second  issue, 

■  pradnced  and  gave  in  evidence  the  record  of  the  pro- 
'  eeedings  In  the  Sheriff's  Court.    The  coimsel  for  the 

defendant  thereupon  contended  that  there  was  no 

'  evidence  in  support  of  the  first  issue,  and  the  connael 
fertile  pbdntiff  contended  that  tberewas  no  evidence 

'  to  sapport  the  second  issue.  The  Lord  Chief  Justice 
beU  mat  there  was  evidence  in  support  of  the  first 
{■•00,  and  that  there  was  no  evidence  to  support  the 
-aeemd  issue,  and  directed  the  jury  to  find  the  said 

'  aseond  issoe  in  favour  of  the  plaintiff,  and  to  say 
wbatiier  the  defendant  was  piiVcv  of  the  trespasses  in 

■the  declaration  mentioned,  and  vriiat  the  damages 
woe.  To  that  ruling  was  a  bill  of  exceptions.  "The 
fgrj  found  both  isroes  in  favonr  of  the  plaintiff, 

-wiUi  701.  damages,  whereupon  a  vnrit  of  error  was 

'bfoag:ht 

The  writ  of  error  was  argned  in  the  first  instance 

fPeb.  4,  1851)  before  'Patteson,  Coleridge,  Wight- 

-msn, '  Brie,  J  J.   and  Parke,  Alderaon,  and  Piatt, 

BB. 

Bromwsf/,  fcr' the  phdntiff  in  error.    Pint.  The 

-  order  of  commitment  was  valid.    It  is  sobmitted 

■Hat  the  decision  of  the  Coort  of  C.P.  in  JTm. 


ninj/a  ease,  4  C.  B.  S07,  and  the  judgments  of!  mentof  the  Court,  and,  after  slating  the  pleadings 
Patteson  and  Coleridge,  jj.  in  the  same  case,  10  '  and  facts  as  above,  proceeded :— This  case  vras 
Q.  B.  730,  cannot  be  sustained.  Abiey  v.  Dale,  I  argued  befbre  my  brothers  Patteson,  Wigbtraan, 
20  L.  J.  33,  C.P.  proceeded  upon  the  authority  of  I  Erie,  Ptett,  Martin,  and  myself.  On  the  srgument 
iftiui^i^s  case.  The  general  role,  it  is  tme,  is,  I  of  this  writ  of  error  before  us,  three  exceptions  were 
that  where  an  Act  of  nvliament  imposes  a  penalty,  I  taken  to  the  direction  of  the  Lord  Chief  Jostiee 
the  party  liable  shall  not  be  convicted  without  an  1  Wilde  on  the  trial :  first,  that  the  order  of  commit- 


opportnnity  of  being  heard.  But  that  nrie  is  one 
of  construction  to  be  deduced  ftrom  the  language  of 
each  particalar  statute,  and  is  not  an  abstract  pro- 
position of  law ;  and  upon  a  minute  consideration  of 
the  9  *  10  Vict.  c.  95,  as.  98,  99,  101,  it  will  be 
found  that  in  a  case  like  the  present  the  judge  of  the 
Cmmty  Court  may  commit  a  defaulting  judgment- 
debtor  without  summons  to  shew  cause.  The  sta- 
tutes 8  &  9  Vict  c  127,  and  7  &  8  Vict.  c.  96,  were 
referred  to  as  analogons,  and  as  shewing  that  a 
party  might  be  committed  to  prison  upon  an  ex 
parte  application.  The  case  of  re  Hammenmtth 
Bmt  CItttrge,  19  L.  J.  66,  Ex.  vras  also  dted.  (This 
Court  intimated  that  the  majority  of  the  Court  vrere 
not  likely  to  overrule  the  decisions  dted,  and  that 
their  present  impression  was  that  the  decision  of 
the  Court  of  C.P.  was  correct,  and  that  Erie, 
J.  was  the  only  judge  present  who  dissented  from 
that  view.)  Setondly.  The  ruling  of  the  learned 
judge  that  there  was  no  evidence  in  support  of  the 
second  issue  was  wrong.  The  only  fact  m  issue  on 
the  rephcation  to  the  second  plea  was  the  malting 
of  the  order,  and  not  the  qoeetion  of  its  validity. 
The  case  of  Dr»t$er  v.  Staiitfield,  14  M.  &  W.  822, 
whidi  will  be  relied  on  by  the  other  side,  haa  really 
no  bearing  upon  this  point.  There  a  special 
idea  shewing  the  grounds  upon  which  it 
was  nitended  to  raise  the  question  of  the 
validity  of  an  award,  was  specially  demurred  to  as 
an  argomentative  plea  of  nul  agard,  and  the  Court 
held  uiat  it  was  so,  and  that  the  plea  of  no  award 
meant  no  valid  award ;  but  here  the  very  tons  of 
the  traverse  limit  the  issue  to  the  fact  of  the  making 
of  tiie  order,  and  do  not  raise  the  question  of  its 
validity.  (WtUUmu  v.  Genurine,  7  B.  &  C.  468; 
Everard  v.  Palenon,  6  Taun.  645 :  Cooke  v.  Blake, 
17  L.J.  3T0,  Ex;  Adcock  v.  Wood.  16  Law  T.  592; 
and  KiimiHg  v.  Buekanan,  8  C.B.  were  dted  upon 
tids  point.)  Thirdly.  The  defendant  is  not  liable 
for  wnat  he  did,  and  is  entitled  to  have  the  verdict 
entered  for  him  upon  the  general  issue.  If  this 
commitment  was  a  penal  proceeding,  what  has  the 
defendant,  the  attorney  of  Townley,  done  to  make 
him  liable  in  this  action  ?  As  tite  defendant  did  not 
profhss  to  act  on  his  own  behalf,  no  ratification  of 
the  arrest  will  make  him  liable.  (Wflton  v.  7Vm* 
imm,  6  8c.  N.  C.  894 ;  6  M.  &  G.  236,  8.C.)  Piro- 
oess  of  contempt  diflins  from  a  ea.  <a.  and  an  attor- 
ney is  not  liable,  if  he  takes  no  steps  in  the  execu- 
tion of  the  wsrrant.  {Cooper  v.  Harding,  7  Q.  B. 
928;  Barker  v.  St.  QuMon,  12  M.  &  W.  441.  is 
not  in  point.  Sedtep  v.  Sutherland,  3  Esp.  202; 
Carratt  v.  Jlorley,  1  Q.  B.  18.)  The  Court  issues 
the  warrant,  and  not  the  attorney,  and  the  derk  of 
the  Court  hands  it  to  the  seiieant  at  mace;  the  de- 
fendant, therefore,  is  not  liable  for  the  issuing  of  this 
invalid  warrant.  (Freeman  v.  Rether,  18  L.  J.  340, 
Q.B.)  Lastly.  This  was  a  case  in  which  the  County 
Court  had  jurisdiction  over  the  subject  of  complain^ 
and  the  defendant  is  protected  by  tiie  process  of  the 
Conrt  {Martkaliea  ease,  10  Rep.  68 ;  and  Thomat 
V.  Hudton,  14  M.  &  W.  353;  affirmed  in  error,  16 
M.  ft  W.  885.)  The  argument  was  then  adjonmed. 
Thvrtday,  Stof  15. — Argument  resumed  before 
Parke,  B.,  Patteson,  J.,  Wightman,  J.,  Piatt,  B., 
Erie,  J.  and  Martin,  B. 

Pathley  {ffenniker  with  him),  for  the  defendant 
in  error. — As  to  the  first  point,  the  decisions  in 
the  Court  of  C.  P.  are  relied  upon,  and  also 
the  intimation  of  opinion  of  tlie  majority  of  the 
judges  of  this  Conrt  already  given.  Secondly,  as  to 
what  was  put  in  issue  by  the  traverse  in  the  replica- 
tion. The  plea  alleges  that  the  said  Edward  Bul- 
lock, &c.  duly  and  according  to  the  form  of  the  said 
statute,  ordered  that  the  plaintiff  shonid  be  com- 
mitted for  forty  days,  and  the  replication  traverses 
that  allegation  in  these  terms: — "That  the  said 
Edward  Bullock  did  not  order  that  the  plaintiff 
shonid  be  committed  for  forty  days,  &c.  in  maimer 
and  form  as  in  the  said  plea  alleged.  That  traverse 
involves  the  duly  making  of  the  order,  and  its 
validity,  therefore,  as  well  as  the  fact  of  its  being 
made,  wai  in  question,  and  the  direction  of  the 
learned  judge  was  right.  {Dawet  v.  Papworih, 
WiDes,  408;  Ltteii  v.  Parkei,  3  M.  &  W.  133; 
Dudlow  T.  Watehom,  16  Esst,  39;  Nightingale  v. 
Wilcoxon,  10  B.  &  C.  202;  Reg.  v.  The  Juttieei  of 
ComwttU,  2  D.  &  L.  775;  I  Wms.  Sann.  376; 
Cijo*«  V.  Blake,  17  L.  J.  370,  Ex.)  As  to  the  third 
point,  the  following  authorities  were  referred  to  : — 
Colder  \.  Halket,  3  Moore's  P.  C.  70;  SnUlh  v. 
Boucher,  Stra.  993 ;  Cunningham,  89,  127,  S.C. ; 
Goaet  V.  Howard,  10  Q.  B.  411;  Walton  v. 
Bodell,  14  M.  &  W.  57;  Keg.  v.  Hampthire,  9 
Dowl.  171 ;  Andrrvi  v.  Marrit,  1  Q.  B.  3;  Crippi 
V.  Burden,  Cowp.  640.  Cur.  adv.  xmtt. 

judshbht. 
IWwisy,  June  3.— Parkb,  B.  defiraed  the  Jodg- 


mrat  vras  valid ;  secondly,  that  the  only  qnestion  in 
issue  on  tiie  replication  to  tiie  plea  was  tbe  feet  of 
tiie  order  having  been  made  to  the  eliBct  stated  in 
tiie  plea,  and  not  the  validity  of  that  order;  tlnrdly, 
that  there  was  no  evidence  to  make  the  defendant 
responsible  for  putting  the  warrant  in  force;  and, 
fourthly,  that  tiie  order  bemg  made  by  the  judge  of 
a  Court  of  Record,  although  invalid,  was  nevertheless 
a  protection  to  the  officer  acting  under  it,  and  the 
attorney  in  the  canae.  On  the  first  question,  the 
Court  mtimated  an  opinion  (except  my  brothers 
Erie  and  Martin,  the  formed  of  whom  has  given  hi» 
reasons,  abviady  expressed  (10  Q.B.  745),  and  the 
latter  concurs  in  them),  that  they  consider  the 
qnestion  as  to  the  phdntiff  heknr  being  entitled  to 
his  diadiarge  on  the  habeat  eorpu*  to  be  settled,  and 
that  to  make  the  order  of  commitment  valid,  a  pre- 
vious summons  was  necessary.  On  the  third  ques- 
tion, also,  this  Conrt  faitimated  that  they  thought 
there  was  evidence  for  the  jury  that  the  warrant  waa 
originally  ordered  to  be  executed  so  as  to  bind  the 
defendant,  as  the  order  of  his  clerk  to  execute  it 
was  snbseqnentiy  ratified  by  him.  On  the  second 
and  fourth  questions,  the  Court  took  time  to  con- 
sider. On  tiie  second,  we  are  all  satisfied  that  tiie 
only  matter  in  question  in  issue  on  the  second  plea 
was  the  fhct  of  tiie  order  having  been  made  as 
alleged,  and  not  the  validity  of  it ;  and  conseonently, 
that  the  Lord  Chief  Justice  ought  to  have  directed 
the  jury  to  find  a  verdict  on  that  issue  for  the 
defiendant.  The  plea  states  a  great  number  of  tets 
necessary  to  give  Mr.  Bullock  jurisdiction  over  the 
cause  and  to  make  the  order;  namely,  the  recovery 
of  the  debt  by  Townley,  that  the  Court  was  an  in- 
ferior Ckmrt  of  Record,  that  there  was  a  petition  to  the 
Court;  asnmmoDs;  sorice  of  summons,  appeannce; 
examination  on  oath,  order  to  pay  by  instalments; 
notice  thereof,  non  -  payment  in  pursuance  of  the 
order ;  and  that  it  was  duly  made  to  appear,  and  ad- 
judicated that  it  did  appear,  that  he  had  notice  of  tiie 
order,  that  it  was  served  upon  him,  demand  made, 
and  that  the  instalments  were  in  arraar;  whereiqxm 
the  court  duly,  and  according  to  the  form  of  the 
statute,  made  the  order  of  commitment.  The  only 
traverse  in  the  repllc^on  is  that  the  order  was  not 
made  in  manner  and  form;  and  in  terms  it  denies  only 
the  making  of  the  order  and  the  manner  and  fona 
in  which  it  was  made,  not  that  it  was  made  duly 
and  according  to  the  form  Of  the  statute,  that  is  niMt 
included  in  the  terms  of  ttie  issue.  If  it  was  the 
intention  of  the  pleader  to  indode  only  the  feet  of 
the  order  being  made  by  the  Court,  more  apt  words 
could  not  have  been  used ;  but  supposing  that  the 
traverse  vras  in  tiie  formal  terms  that  the  order  was 
not  made  duly  according  to  the  form  of  the  statot*, 
we  do  not  think  in  this  replication  it  would  be  con- 
sidered as  including  the  denial  that  the  plaintiff  was 
duly  summoned,  and  neglected  to  appear  to  answar 
the  charge  of  not  paying  the  instalments.  It  is 
clearly  settied  that  this  traverse  wonld  not  pot  bl 
issue  any  one  of  those  numerous  and  spedal  allegs- 
gations ;  for  admitting,  argumenti  eauti,  that  there 
was  an  allegation,  simply,  that  the  order  vras  made 
duly  and  according  to  the  statute,  and  that  One 
traverse  was,  fbat  an  order  was  not  made  duly  and 
according  to  tiie  statute  modo  et  forma,  the  validity 
of  tiie  order  would  be  involved  in  the  issue.  It  is 
clear  on  such  an  issue  as  this,  where  divers  feMs 
essential  to  the  validity  of  the  order  are  stated,  and 
an  opportunity  to  trayerse  each  is  afforded,  the  denial 
of  the  making  of  tiie  order  does  not  involve  the 
denial  of  any  one  of  thoaefhcts,  as  whereitisavenad 
that  one  was  seized  in  fee  and  demised,  the  plea  Of 
non  demirit  does  not  involve  the  question  of  seixiqg 
in  fee,  as  was  ftilly  explamed  in  the  case  of  Cookt  r. 
Bfa*e,17L.J.370,Ex.;lEx.220,8.C.  AllflMa«fc«t8 
being  admitted,  and  the  order  alleged  to  have  been 
made  thereupon,  that  is,  on  the  happening  of  those 
drcumstances,  duly  and  according  to  the  form  Of 
the  statute,  we  cannot  possibly  believe  that  this  wi» 
meant  to  be  a  traverse  oy  implication,  that  the  addi- 
tional facts  easta  which  are  now  held  to  be  neces- 
sary; that  is,  that  the  debtor  was  summoned  to  shew 
cause  and  neglected  to  appear,  or  appeared  and 
made  no  excuse,  and  that  thereopon  the  order  wis 
made.  The  averment  of  oert^n  feds,  and  that  tba 
order  was  made  on  a  cotain  adjudication  Of  farts  by 
the  Court,  seems  to  us  ittierentially  to  state  that 
those  were  all  the  facta  on  which  the  order  was 
made,  and  the  averment  that  it  was  duly  made 
means  in  this  plea  that  la  was  made  dolr,  bwantn 
the  premises  warranted  it,  not  that  the  other  essen- 
tial drcumstances  existed.  We  are  therefore /if 
opfaiion  that  the  Lord  Chief  Justice's  direction  was 
wrong  upon  tUs  point :  and  we  are  not  now  called  dn 
to  decide  whether,  understanding  the  plea  or  not  aa 
containing  an  averment  that  there  was  a  summMs 
and  non-attendance,  or  attendance  and  no  excnse. 
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the  tif^  wonld  be  bad  or  not;  that  will  be  open 
hereafter,  when  the  rerdict  is  found  for  the  defend- 
ant upoo  this  plea.  If  the  plaintiff  was  eotitled  to 
his  discharge  on  the  haieat  eormu,  as  follows  from 
what  we  have  said,  it  does  not  therefore  follow  that 
apenon  so  entitled  can  bring  an  action  of  trespass. 
The  case  of  Hammond  r.  Howtll,  1  Mod.  184, 
shews  that  when  this  record  comes  before  us  again, 
that  point  will  be  discussed.  We  need  not  at  |n«- 
sent  give  any  opinion  upon  it.  Thoefore  the  jndg' 
ment  will  be  reversed,  and  a  venire  dr  novo  awuded. 
___         Fentre  it  novo. 

EBB0B8  FBOM  THB  EXOHSQUEB. 

Beported  by  C.  3.  B.  Hinsur,  Esq.  of  the  Kiddle 

Temple,  Banist«r-kt-uiw. 

Monday,  May  19. 
(Before  Lord   Campbbli.,  C.3.  and  Pattbsok, 
CoLBRiDoc,  Mavlc,  Wiohtman,  and  Casss- 

WXLL,  JJ.) 

Tbb  PjUiSTIRBBS'  COMPAMT  V.  TbB  PaBISH 
ClBBKS'    CoiCPAKT. 

Prtteriptum— Sight  to  IAgklt—2  ie  3  Wm.  4, 

c.  71, «.  3. 

Tht  payment  tif  rent  for  the  enjoyment  (ff  light*  it 

not  evidenee  to  ettabliift  an  inierrnpfUm  nf  tht 

enjoyment  to  at  to  take  the  eati  out'of  the  3rd  tee. 

of  2  &•  3  Wm.  4,  e.  71. 

The  declaration  stated  that  at  the  time  of  commit- 
ing  the  grievances  thereinafter  mentioned,  and  from 
thence  and  hitherto,  a  certain  messuage  or  dwelling- 
house,  with  the  appurtenances,  situate  in  London 
aforesud,  the  reversion  whereof  then  and  still  be- 
longed to  the  plaintiffs,  were  in  the  possession  and 
occupation  of  Beq.  Bradley  Ward,  Henry  Sturt, 
James  Carter  Sbaip^  and  John  Ward,  as  tenants 
thereof  to  the  plaintiffs,  in  which  said  messuage  or 
dwelling-house,  daring  all  the  time  aforeeud,  Siere 
were  and  still  of  right  ought  to  be  divers,  to  wit,  ten 
windows,  through  which  the  light  and  air  during  all 
the  time  aforenid  ought  to  have  entered,  uid  until 
the  grievances  hereinafter  mentioned,  did  enter  and 
still  of  right  ought  to  enter  into  the  said  messuage 
or  dweDin^-honse  for  the  convenient  and  wholnome 
ose  and  eiuoyment  thereof;  yet  the  defendants,  well 
Imowing  the  premises,  but  contriving  to  iqjure  and 
{■reindios  the  plaintiffs  in  tb^  reversionary  estate 
ana  interest  of  and  in  the  said  messuage  or  dwelling- 
house,  heretofore,  to  wit,  on  the  21st  day  of  June, 
A.D.  1848,  wrongfiilly  and  injuriously  erected  a  cer- 
tutt  wall  and  building  near  the  said  windows  re- 
spectively, and  then  and  there  wrongfully  and  in- 
juriously kept  and  continued  the  same  from  thence 
hitherto,  by  means  whereof  the  light  and  air  daring 
all  the  time  aforesaid  were  and  still  are  hindered  and 
prevented  firom  enterin|[  or  coming  into  or  through 
the  said  windows,  or  either  or  any  of  them,  into  the 
said  messuage  or  dwelling-house,  and  the  same  has 
been  and  is  thereby  rendned  dsric,  dose,  un- 
comfi>rtable,  and  unfit  for  habitation,  and  that  the 
jilaintiSii  were  thereby  greaUy  dami^ed  in  their 
reversionary  estate  and  interest  in  the  same. 

Pleat— Itt.  Not  Guilty.  2nd.  That  no  such  al- 
leged reversion  of  and  in  the  said  messuage  or  dwel- 
ling-house, with  the  appurtenances  in  tiie  said 
declaration  mentioned,  did  or  does  belong  to  the 
plaintifft  in  manner  and  form,  &c.  3id.  That  the 
said  meosuage  or  dwelling-hoose,  with  the  appurte- 
nances, were  not,|  nor  was  any  part  thereof,  m  the 
possession  or  occupation  of  the  said  Beqj.  Bradley 
Ward,  Henry  Sturt,  &c.  in  manner  and  form,  &c 
4th.  That  there  was  not,  nor  of  right  ought  to 
have  been,  at  or  during  all  or  any  part  of  the  said 
time,  &e.  mentioned,  any  or  either  of  the  said  win- 
dows through  which  the  light  or  air  ought  to  have 
entered  or  still  of  right  ought  to  enter  into  the  said 
dwelling-house,  in  manner  and  form,  &c. 

The  cause  was  tried  at  Guildhall,  on  the  3rd  of 
July,  1850,  before  Pollock.  C.B.  when  the  plaintiffs. 
In  order  to  maintain  the  last  issue,  proved  that  the 
messuage  or  dwelling-house  in  the  declaration  men- 
tioned was  built  in  1669,  and  was  situate  No.  85, 
Wood-street,  Cbeapside,  and  that  it  pardy  abutted 
on  the  south-east  end  of  an  open  yard  belonging  to 
the  defendants,  and  that  ever  since  1670  therebad 
iMen  four  windows  belonging  to  the  said  messuage 
(being  those  in  the  declaration  mentioned)  looking 
into  the  said  yard,  and  that  the  light  and  air  to  the 
said  windows  bad  been  enjoyed  without  interraption, 
except  the  obstruction  caused  by  the  defendants' 
'building  in  the  yard,  in  June,  1848.    They  further 

S roved  that  there  was  a  ceUar  under  the  said  yard 
uring  all  that  time,  belonging  to  the  defendants, 
which  was  lighted  by  a  grating  in  the  pavement,  and 
that  for  many  years  Nos.  84  and  85  had  been  occu- 
pied by  one  tenant,  who  also  occupied  the  cellar  as 
tenant  thereof  to  the  defendants. 

The  defendants  put  in  eridenoe  an  indenture, 
dated  4th  September,  1669,  being  a  license  from  the 
Parish  Clerks'  Company  to  John  Austin,  to  make 
four  windows  into  the  hall-yard  of  the  company, 
to  enjoy  the  same  for  fifty-one  years,  paying  lOs.  a 
jrear.  It  was  also  proved  that  the  said  John  Austen 
was,  at  the  date  of  the  lease,  tenant  to  the  plaintifb 


of  the  said  messuage.  No.  85,  Wood-street,  and 
owner  of  No.  84^,  Another  indenture  was  also  pat 
in,  dated  20th  Nov.  1704,  being  a  lease  from  tlie  de- 
fendants to  one  Wm.  Patteaon,  of  the  befoie-named 
cellar,  for  seven  or  eleven  years,  at  31.  a  year  rent, 
whereby,  in  the  event  of  the  said  Wm.  Patteson  not 
observing  certun  covenants,  the  said  company  re- 
served to  themselves  the  right  to  stop  up  the  lights  in 
thesaideellar.  There  was  also  proved  an  agreement 
for  a  lease  of  the  said  vault  to  Elizabeth  Patteson, 
dated  14th  January,  1716  ;  and  an  indenture  dated 
the  19tb  April,  1725,  being  a  lease  for  seven  years, 
from  the  said  defendant,  to  Elizabeth  Heeford,  of  the 
said  vault,  at  41.  rent,  which  contained  a  similar  pro- 
viso for  stopping  up  the  lights.  They  also  proved 
that  from  1807  till  1840  the  plaintiflb'  house  and  the 
bouse  No.  84  had  been  occupied  as  one  house  by 
Messrs.  Whitbread  and  Co.  viz.  the  boose  No.  85, 
as  tenants  to  the  said  pUintiffs,  and  of  the  hoaie 
No.  84,  as  owners  in  fee,  and  tliat  they  had,  as  such 
tenants,  paid  to  the  defendants  the  sum  of  31.  10s. 
as  an  annual  rent  for  the  said  lights  and  cellar. 
And  the  defendants  further  proved  that  from  the 
year  1840  till  the  commencement  of  this  action,  the 
said  two  dwelUng-houses  had  been  occupied  together 
aa  one  house  by  Messrs.  Ward  and  Co.  who  had 
paid  a  like  yeariy  rent,  and  also  that  since  1669  there 
had  been  a  doorway  from  plaintiffs'  premises  into 
the  said  cellar,  which  had  been  closed  for  many 
years,  and  that  the  four  windows  had  been 
opened  subsequent  to  the  building;  and  a  notice 
to  quit,  which  had  been  served  on  the  Messrs. 
Ward,  dated  2Ist  June,  1847,  was  also  put  in. 
It  was  then  objected  for  the  plaintiffs  that  these 
payments  of  Messrs.  Whitbread  and  Measis.  Ward 
did  not  constitute  an  interruption  within  the  mean- 
ing of  the  2  &  3  Wm.  4,  c.  71,  and  that  the  pbuntiffs 
had  acquired  a  right  by  actual  enjoyment  for  twenty 
years,  and  that  inasmuch  as  the  defendants  had  not 
proved  that  the  said  enjoyment  was  bad  under  agree- 
ment in  writing,  there  was  no  evidence  upon  which 
a  verdict  could  be  found  for  them  on  the  last  issue. 
The  Lord  Chief  Baron  held  that  a  demand  of  rent 
for  the  lights  and  payments  made  in  compliance  thore- 
with  was  an  interruption  within  the  meaning  of  the 
statute,  and  therefore  that  the  defendants  hul  ^en 
evidence  upon  which  the  jury  might  find  for  them 
on  the  last  issue,  and  he  so  directed  them ;  to  which 
direction  the  phuntiffs  tendered  a  bill  of  exceptions. 

Luih,  for  the  plaintifis,  after  stating  the  above 
pleadings  and  proofs,  contended  that  the  enjoyment 
of  the  liEhts  for  twenty  years  without  interruption 
nve  an  absolute  right,  "  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by 
deed  or  writing."  (2  &  3  Wm.  4,  c.  71,  a.  3.)  The 
payment  of  rent  cannot  be  called  an  interruption. 
An  interruption  means  a  suspension  of  the  enjoy- 
ment He  cited  The  Mayor  of  London  v.  The 
Ptwterert'  Company,  2  Mo.  &  Rob.  409 ;  HigU  v. 
Thomat,  11  A.  &  £.688;  Harbidger.  WarwUh. 
3  Ex.  552 ;  Onlty  v.  Gardiner,  4  M.  &  W.  496 ; 
TieiU  V.  Brown,  4  A.  &  E.  369. 

H.  Hill,  for  the  defendants,  in  error;  also  the 
defendants  below.  The  right  which  is  now  contended 
for  could  under  no  drcumstanoeshave  existed  before 
this  statute ;  it  must  therefore  be  clearly  establnbed, 
and  it  must  be  shewn  that  the  statute  contempbOed 
such  a  case  as  this.  The  titie  of  this  statute  is  "  An 
Act  for  shortening  the  Time  of  Prescription  in  certain 
cases ;"— it  was  never  intended  to  confer  new  rights. 
The  payment  of  rent  is  such  an  interruption  as  will 
take  the  case  out  of  the  operation  of  this  statute. 
He  dted  Moore  v.  Awwon,  3  B.  &  C.  332,  339 ; 
Wood  V.  Ward,  3  Ex.  748;  Salield  v.  Johnton, 
2  Ex.  256. 

Lord  Campbell,  C.  J.  —  The  question  in  this 
case  is  simply  this,  whether  the  payment  of  this  rent 
of  lOi.  a  year  is  evidence  of  an  interruption  ot  the 
ODyoyment  of  these  lights.  I  think  that  it  is  not; 
to  establish  an  interruption  there  must  be  a  discon- 
tinuance of  the  enjoyment.  Here  there  has  been  an 
absolute  enjoyment  for  a  space  of  twenty  years  with- 
out any  interruption,  and  1  am  of  opinion  that  there 
ought  to  be  a  venire  de  novo. 

Judgment  aeeordingly. 


Bsported  bv  Divni  Ciro  Micsu,  Eaq.  of  the  Inaer 
Temple,  Bsrristor-st-lsnr. 

Wednetday,  July  16. 
Sharp  e.  Eveleigh. 
Cotli — A  Judgtat  Chamhert  hat  juritdietion  under 
the  I3ih  sec.  ^13  ic  14  Viet.  c.  61,  to  order  cottt, 
nolwilhttandtng  an  order  of  reference,  whereby 
the  arbitratort  had  the  tame  powert  to  certify  at 
a  judge. 

This  was  an  adion  of  covenant,  which  came  for 
trial  at  the  Ust  Spring  Assizes  for  Sussex,  at  Lewes, 
when  the  case  was  referred  under  the  usual  order. 
There  were  two  issues  raised,  on  one  of  which  the 
defendant  had  paid  20/.  into  court,  and  on  that  issue 
had  a  verdict.    The  pUintiff  had  a  verdict  on  the 


second  israe,  but  for  Um  than  aW.  The  duntiff 
having  obtained  an  order  for  his  costs,  nnder  Oe  13th 
sec  13  &  14  VUit.  c.  61,  the  defendant  now  allied 
to  set  that  order  aside,  on  the  ground  that  the  sBme 
was  made  without  jurisdiction,  the  arbitxstor  havi^ 
been  invested  with  the  power  to  certify ;  and  be  net 
having  certified,  the  judge  had  no  power  to  make  an 
order  for  costs. 

Pabkb,  B.  said  he  coniidened  the  plaintiff  entifled 
to  the  costs,  and  that  he  had  deoriy  jurisdiotiDa  to 
make  the  order.  Therefore  the  present  sommon* 
must  ht  diimieted  trith  cottt. 

Hawhint,  counsel,  for  the  plaintiff. 

Horn  for  tiie  defendant. 

Attorney  for  the  plaintil^  Mr.  Oibton. 

Attorneys  for  the  defendant,  Messrs.  Wiltom  and 
Blaekman.  ____^ 

'OT. 


IRISH  BANKRUPTCY  COURT. 

Beportad  by  Johb  Van,  Jt»n.  Bairistarat-Lsw. 

Re  Macdonnbll. 
Execution  upon  a  joint  judgment  againtt  kutboMd 
and  wife  —  Condition  —  Warrant  qf  attorney- 
Judgment. 
An  execution  upon  a  joint  bond  and  judament 
againtt  hutband  and  wife  will  be  ttt  atide.    A 
judgment  mutt  bt  tn  conformity  with  the  war- 
rant (^attorney. 
Where  judgment  it  entered  up  within  twenty-one 
dayt  qfler  the  execution  qf  the  bond  and  a  mar- 
rant,  a  condition  entered  into  at  the  execution  ef 
the  warrant  need  not  be  written  on  it. 
Where   an   execution    creditor   eonduett  m  tote 
hattily,  and  it  himteif  the  purehaier,  he  will  i* 
eemured  by  tht  Court. 

The  bankrupt  in  this  matter  was  a  trader  in  BciU 
fest,  and  his  wife  bdng  entitled  to  «ome  pronerte  in 
her  own  right,  and  he  having  become  indebted  to 
Messrs.  Young  and  Company,  of  that  town,  tbev  on 
the  9th  of  July,  1850,  obtained  the  joint  bond  of  the 
bankrupt  and  his  wife,  on  which  occaaon  they 
handed  to  him  the  following  letter:  —  "Sir, — ^In 
reference  to  the  band  which  you  and  your  wife  hav« 
given  to  us  this  day,  we  beg  to  say  that  it  is  fi>r  • 
general  lien  for  our  account  current,  and  that  iriiea 
you  pay  us  off  we  shall  have  no  objection  to  have  it 
cancelled  or  handed  up  to  yon,  if  pud  before  the  lit 
January,  1851.  Yours,  &c  Young  and  Co.  To 
Mr.  B.  McDonnell,  Belfast."  After  the  execotioa 
of  the  bond  the  bankrupt  purdiased  oonsiderabVe 
quantities  of  goods  from  other  parties,  and  when 
Young  and  Co.  saw  that  he  had  a  tolerably  lai^ 
stock,  and  that  he  was  dealing  with  others,  they  ^f>- 
plied  for  payment  of  their  bond,  which  McDonndl 
was  unable  to  meet.  They  soon  afterwards  iasoed 
execution  (judgment  was  entered  immediately  after 
the  execution  of  the  bond  and  warrant  of  attorney), 
and  sold  the  entire  of  the  bankrupt's  stodc-in-tradeL 
It  appeared  that  the  warrant  of  attorney  was  dated 
the  9th  of  July,  1850,  the  same  date  as  the  bond  and 
letter  of  agreement]^  ,)t,  authorised  the  confeasiiig  of 
a  judgment  as  of  Tnnity  Term,  or  any  otiier  term  ot 
time  whatever  after  the  day  of  the  date  hereof. 
Now,  Uie  judgment  was  entered  up  as  of  Ttintty 
Term,  1830,  which  commenced  on  the  22nd  of  May 
previously,  and  upon  this  point  one  of  the  principM 
objections  to  the  judgment  and  execution  waa  niaed 
by  the  assignee.  ,. 

The  three  points  of  objection  raised  were,  lat, 
that  the  letter  of  agreement  was  a  defeasance,  or 
condition,  that  should,  according  to  3  &  4  TicC 
c.  105,  s.  14  (English  analagous,  3  Geo.  4,  c  39, 
s.  4),  be  written  on  the  same  paper  as  the  wswrant 
of  attorney.  2nd,  that  the  judgment  did  not  follov 
the  warrant;  the  warrant  authorised  the  entertar 
up  of  a  judgment  as  of  Trinity  Term,  or  any  other 
'Term,  after  the  9th  of  July,  1850;  the  judgment 
was  as  of  Trinity  Term,  1850,  whereas  that  Term 
had  passed  by  before  the  warrant  was  execnted. 
The  third  point  was,  that  a  bond  and  warrant  by  »' 
feme  covert  were  void,  and  that  an  execntaoo 
founded  on  such  bond  and  warrant  was  a  aoUi^. 
The  parties  agreed  that  these  were  the  point*  m 
dispute  to  be  argued,  and  they  were  brought  by  con- 
sent before  the  learned  Commissioner  for  his 
decision. 

Fitzgerald,  Q.C.  for  the  assignee,  contended  that 
the  judgment  and  execution  ihoald  be  set  asidei. 
The  letter  of  agreement  given  concurrentiy  with  the 
bond  and  warrant  was  a  defeasance,  or  condition, 
that  should  have  been  written  on  the  same  p<ver,  •• 
prescribed  by  the  statute;  however,  as  judrinient 
had  been  entered  up  withm  twenty-one  days,  n«  did 
not  rely  so  much  on  that  point.  But  upon  the 
other  two  points  in  the  case,  ne  was  deariy  entitlad 
on  the  part  of  the  assignee  to  have  the  judgment  and 
execution  set  aside.  It  was  quite  drar  that  niMoo 
the  construction  of  the  warrant  it  did  not  authooae 
the  entering  up  of  a  judgment  anterior  to  its  date. 
(Cobbold  V.  Chilver,  ID.  N.  3.726;  Coulaot  ▼. 
Clutterbuei,  2  D.  N.  8.  391.)    A  judgment  sgainat 
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a  feme  oorert  wm  •  mdUty,  and  the  sale  nndar  an 
cMCation  ftmntled-apon  snch  a  jadnnent  eonld  not 
•iMid.    (Fkithtmire  t.  Blagmtrt,  6  M.  &  S.  73.) 

Omititom,  contrit,  for  the  exeeution  ereditar, 
dted,  Cbatei'T.  iPNatpit,  10  I.  L.  R.  295;  and 
Jttolta» ▼.Dnipfery  8  Bo«.  &  Peel,  128.  It  wai a 
tale  of  !•<'  that  wboe  •  joint  warrant  of  attorney 
«ai  giren  by  two  or  more  persons  one  of  whom 
mMtt  be  an  inbat  or  person  incapable  of  easeuting 
radiHi  iaatiiiiii  III.  th»  Canrtwill  order  it  to  be 
'  tMatedacaiMtmidipetvon,  aodto  stand  against  the 
oOiers.  {MhtiH  t.  Lmtptut,  4  M.  *  8.  719.)  He 
thoiH^t  there  was  nothing  in  the  point  relating  to 
the  ute  of  the  warrant  of  attorney.  The  erident 
meaning  of  the  passage  in  th*  warrant  was,  that 
jodgment  was  to  be  entered  np  as  of  the  TVinity 
Term  preceding,  or  any  other  term  or  time  after* 
wards.  In  point  of  fact  it  might  be  said  that  Trinity 
Term  was  then  pending,  for  the  sittings  of  it  were 
actually  going  on. 

The  CoMuissiONiR  delirered  an  able  jnd;;- 
ment. — Besides  the  legal  grounds  pnt  forward  m 
the  argnments  of  oonnsel  for  the  assignee,  it  ap- 
peared that  there  was,  tbronghont  the  whole  pro- 
oeei&ng  on  the  part  of  the  execution  creditors,  oon- 
dnet  hi|^ly  censarable;  the  ezecation  was  issned  in 
Dublin  one  day,  the  sale  was  had  in  Belfost  the 
next  day,  and  the  mode  of  condnetinK  it  was,  patting 
tip  one  aide  of  the  trader's  shop  and  its  contents  in 
one  lot,  the  other  side  in  another  lot,  and  his  house- 
hold ftimitiire  in  another  lot;  diese  lots  were 
Itnodced  down  to  the  bidden  of  the  execution  cre- 
diton  and  carried  off  to  their  stores  in  Belfast. 
It  was  a  question  whether  the  sale  in  itself  was  not 
of  such  a  character  that  no  force  or  effect  should  be 
given  to  it,  and  that  it  should  be  treated  as  if  it  were 
altogether  void.  His  Honour,  after  referring  to  the 
various  authorities  cited,  and  to  otbets  pointed  out 
by  himself,  directed  the  exeeution  to  be  set  aside,  the 
goods,  wMch  were  still  in  the  creditor's  warehouse, 
to  be  returned,  and  that  they  shonld  pay  2M.  as  the 
ooatB  of  the  present  application.  With  re|ard  to  the 
point  raised  as  to  the  defeasance  or  condition  being 
written  on  the  same  paper  as  ttie  warrant  of  attorney, 
he  thought  it  was  not  necessary,  as  the  jadgment 
had  been  entered  up  within  twenty-one  days,  but 
Ibere  was  enough  in  the  case  besides  to  warrant  the 
judgment  he  had  given.  He  would  be  glad  if  the 
execution  creditor  would  uppeal  to  the  Lord  Chan- 
oenor. 

Mo  appeal  was  taken. 


COURT  OF  COMMON  BBNCH. 

Baported  by  W.  3.  HncAira,  Kaq.  of  the  Inner  Temple, 

'   Bwiiitar-it-Law. 

BUTnrGS  in  ianson  aftbb  TBnranr  term. 
Wednetday,  JtUy  9. 
(Before  Lord  Campbell,  CJ.) 
Rbo.  v.  Kati. 
ZAbtl—Ntwfpaper  Critieitm—MaUet  bona  fides. 
A  Waityan  mimittr  mat  charged  btfore  the  ma- 
jfittrattt  wUh  being  the  father  efa  iatlard  child, 
md  the  rammont  wa*  ditmiuedjor  want  i^fcor- 
roUratiim.    Defendant,   the  proprietor  of  the 
"  WtSltyan  TlmH."  then  ineerted  artiett*  ia  hit 
paper,  commenting  i^oa  the  fact  that  it  leat  die- 
mind  eolelvfyr  want  <jf  corroboration,  and 
wrging  the  Weeltyan  Coi^ertnee  to  inveiHgate 
the  matter : 
Hold,  that  t^  the  -drfendant  wot  acting  fairly  and 
honettty  he  wot  net  gmtly  iff  KM,  but  that,  if  he 
Mat*  intended  to  ineinnate  that  the  minitter  tea* 
gnilty  «f  the  ((fence  charged  againet  him,  he 
mutt  be  convieted. 

This  was  a  criminal  information  against  John 
Kaye,  the  publisher  and  proprietor  of  the  Wei- 
leyan  Thnei,  for  libels  published  in  that  paper  on 
I^ieeember  2nd,  I6th,  and  23rd,  1850,  and  on  January 
XUt,  1851,  reflecting  upon  the  moral  character  of 
WiIHam  Henry  Clanson,  aWesleyan  minister.  The 
defendant  pleaded  the  geiieral  issue. 

It  appeared  that  a  young  woman,  of  tlie  name  of 
Chailotte  Hiroms,  had  been  servant  to  BIr.  Clark- 
too,  and  had  been  diaciianfed  in  the  family-way. 
Upon  the  birth  of  her  child  she  declsred  that  Mr. 
Curkson  was  the  father,  and  she  applied  to  the  magis- 
trates for  an  affiliation  order.  There  was  no  ootto- 
bonttve  evidence,  and  the  summons  was  dismissed. 
Sliortly  before  an  uticle  appeared  in  the  Weileyan 
Tfaue,  introducing  the  ease  to  the  notice  of  the 
public,  and  without  mentioning  the  name  of  Mr. 
Cburkson,  calfing  Upon  him  to  submit  the  case  to  a 
fiiU  investigation,  for  the  honour  of  the  ministry. 
Tliia  was  on  September  16th.  On  the  18th  Novem- 
ber appeared  another  article,  stating  that  the  person, 
iMfore  dinded  to,  had  been  not  only  snsoei^  but 
diiectiy  charged  with  being  the  fether  of  a  bastard 
ddld,  diaiging  the  Conference  with  deeerting  its 
dnty  in  giving  an  appointment  to  a  man  so  charged, 
wlto  had  not  cleared  himself,  and  insisting  upon  a 
■paedy  investigation.    On  the  27th  ol  November 


the  investigation  before  the  magistrates  took  place, 
and  the  charte  was  dismissed.  On  the  2nd  of  De- 
cember a  full  aeoount  of  the  investigation  was  pub- 
lished in  the  Wttleyan  Timet, — it  was  a  fair  report; 
but  it  was  accompanied  by  an  article,  oommenting 
upOB  tlie  hct,  that  the  summons  was  dismissed  solely 
for  want  of  corroborative  evidence,  and  proeeedad 
thus  I  "Mr.  Clarlcson's  counsel  declared  that  he 
bad  a  deer  answer  to  the  case;  that  may 
have  been  the  fact,  bat,  if  so,  it  is  a  pity  that  be  did 
notsge'tlia  bench  to  let  him  adduce  it  As  the 
matter  novetands,  neither  party  has  any  cause  for 
satisfku^on— tbe  defendant  no  -more  than  the  com- 
plainant. The  jadgment  of  the  magistrates  is  neither 
a  condemnation  nor  an  acquittal— the  rase  was  not 
decided,  it  was  dismissed."  This  was  the  first  libel 
complained  of.  The  second  was  on  the  16th  of  De- 
cember, which,  after  stating  certain  disputes  in  the 
Weslayan  body,  proceeded  thus :— "  We  might  men- 
tion instances  by  the  dozen,  in  which  travelling 
preachers  who  had  oempromised  themselves  by  im- 
moralities, which  the  Conference  was  induced  to  re- 
gard with  leniency,  have  been  sent,  without  passing 
umragfa  any  purgatory,  to  another  drcoit,  there  to 
undertake,  without  hesitation  or  delay,  the  baiard- 
ons  responsibility  of  administering  the  Lord's  Sap- 
per, and  perhaps  the  much  more  haxardous  respon- 
sibility of  preaching  entire  sanctification  to  othen. 
Is  not  every  Methodist  in  the  United  ICingdom  able 
to  name  at  least  one  man  who  is  at  this  present  time 
doing  every  duty  that  fislls  to  a  travelling  preacher, 
with  the  strongtest  accusation  that  a  woman  can  make 
against  a  man  hanging  over  him."  On  the  23rd  of 
December,  the  paper  contained  thd  following  pas- 
sage : — "  Mr.  Clarkson's  conduct,  so  far  as  we  know, 
was  the  reverse  of  all  this :  he  rallrd  for  neither 
accuser,  charge,  nor  proof.  Why  ?  Was  it  that  he 
knew  all  three  were  at  hand  ?  "  And  on  the  13th  of 
January,  1851,  there  was  the  following  paragraph : — 
"  Speaking  of  trials,  we  are  glad  to  find  that  the 
trustees  of  the  chapels  in  the  Leeds  second  circuit 
have  appointed  a  committee  to  examine  into  the  ease 
of  Clarkion  v.  Hiromt.  They  are  far  from  satisfied 
with  Mr.  Clarkson's  explanations,  and  have  deter- 
mined that  the  csk  shall  be  thoroughly  investigated. 
They  purpose  sending  for  the  girl  to  Leeds,  that  the 
examination  into  the  rase  may  be  made  in  the  pre- 
sence of  both  parties."  It  was  established  on  cross- 
examination  that  it  is  a  mle  of  the  Conference,  that 
if  charges  of  immorality  are  made  against  a  minister 
of  that  connection,  those  charges  should  be  investi- 
gated, with  a  view  to  determine  whether  or  not  snch 
minister  is  fit  to  remain  in  his  calling:  that  tm 
inquiry  might  be  hmneht  before  the  district  meeting, 
but  that  the  final  settlement  must  be  in  the  Confer- 
ence: that  all  ministers  may  attend  the  Conference 
as  memben,  if  they  have  the  permission  of  their 
district  to  attend ;  a  charge  must  be  made  to  enable 
the  Conference  to  entertain  it :  no  charge  was  made. 
The  Attorney-  Oeneral,  in  addressing  the  jury  for 
the  defendant,  declared  that  the  defendant  did  not 
now,  nor  had  he  ever,  affirmed  the  truth  of  the 
charge  made  by  Charlotte  Hiroms  against  Mr.  Clark- 
son.  All  that  he  had  done  firom  t£e  very  first,  was 
to  contend  that  an  accusation  of  so  grave  a 
character  ought  to  be  examined  into  by  a  competent 
body,  and  that  the  examination  which  had  taken  place 
befim  the  magistrates  ought  not  to  be  regarded  as 
final  and  conclusive,  inasmuch  as  it  had  failed,  in 
conseqoence  of  the  requirements  of  the  Act  of 
Patiiaroent  not  having  been  complied  with.  The 
defendant  had  a  right  to  assume  that  as  the  basis  of 
hb  observations,  if  he  acted  bond  Jlde  and  without 
malice.  The  gist  of  the  present  inijniry  was  whether 
the  defendant  had  in  writing  thus  intended  to  injure 
the  prosecutor.  To  decide  that  question,  the  jury 
must  look  to  all  the  circnmstanoee  of  the  case.  Mr. 
Clarkson  was  occupying  a  public  position ;  he  was 
the  minister  of  a  large  congregation,  and  if  a  charge 
was  brought  against  a  person  in  sacfa  a  position — a 
charge  which  was  ealenlated  to  bring  scandal  upon 
the  community — it  concerned  the  interests  of  that 
community,  and  of  religion  generally,  that  snch  a 
charge  should  be  fully  investigated.  The  first  article 
inserted  in  the  defendant's  paper  shewed  dearly  that 
that  was  the  object  with  which  the  malter  was  taken 
up  by  the  defendant — it  called  upon  the  Conference 
to  investigate  the  charge.  The  second  article  blamed 
the  -Conference  for  neglecting  to  investigate.  Was  it 
not  a  foul  scandal  that  after  such  a  charge  was  made 
against  a  Wesleyan  minister,  instead  of  the  matter 
being  investigated  before  a  district  meeting  or  before 
tiie  Conference,  the  accused  should  be  at  once  ap- 
pointed to  another  district  of  importance  ?  Under 
sndi  dreumstanees  the  defendant,  as  an  advocate  of 
the  interests  of  the  connection,  and  as  one  of  the  re- 
formen  of  the  body,  was  barely  discharging  his  duty 
in  writing  as  he  did.  It  was  for  the  jury  to  say 
whether  the  defendant  had  written  those  artides  for 
the  purpose  of  roalidously  injuring  the  character  of 
Mr.  Clukson,  or  whether  they  were  not  written  in  a 
fair  spirit,  with  a  view  to  compel  the  Confisrenoe 
property  to  discharge  their  duty  in  referenoe  to  accu- 
sations which  might  be  brought  against  their 
mhiistart.    If  the  defendant  had  acted  malicioaily 


they  must  find  him  gniltv^  bitt  if,  looking  to-aB.tha 
cireumstanoes,  they  should  think  that  bcriMed  feirly 
and  within  the  province  of  a  public  jourMdiM,  they 
would  find  the  delendant  not  guilty. 

Lord  CAUPBBtc,  C.J.  (to  the  jury).— My  dirte- 
tion  to  you  will  be  vary  nearly  in  the  tenma  nwd  by 
the  learned  Attomey-Qeneral.  I  shall  advise  yett 
to  consider  whether  the  artides  in  the  WeMeyan 
7%>ies  were  prompted  by  a  desire  to  be  of  sM«iee  to 
the  Wesleyan  community,  and  were  written  with  a 
view  to  promote  the  cause  of  religion  and  moi^ity, 
or  whether  the  defendant  made  himself  a  partisan, 
and  wished  to  insinoate  that  Mr.  Clarkson  was 
actnallv  guilty  of  the  offence  laid  to  his  charge.  It 
is  of  toe  greatest  importance  in  this  free  country 
that  judicial  prooeedini^  should  be  liable  to  be  com- 
mented upon.  There  is  no  objection  to  any  person 
saying  that  a  judge  or  a  jary  has  been  mistaken,  pro- 
vided it  is  done  temperately  and  in  good  faith ;  but 
such  great  freedom  ought  not  to  be  made  tho 
medium  for  the  gratification  of  private  malice.  If 
you  should  be  of  opinion,  on  looking  deliberatdy  at 
these  papers,  that  they  contain  fair  comments  on  the 
case,  you  will  say  that  the  defendant  is  not  niltv; 
but  if  you  think  that  the  real  purpose  of  the  oe- 
fendant  was  to  convey  to'  all  who  might  read  Ui 
journal,  a  dear  opinion  that  the  prosecutor  waa 
guilty  of  the  offence  charged  against  him,  you  will 
find  the  defisndant  guilty.  It  is  much  in  the  da- 
fendanl^s  fhvoor  that  he  published  a  perfectly  bir 
account  of  the  investigation  before  the  magistrates. 
That  account  was  both  full  and  feir ;  it  was  admitted 
to  be  so,  and  it  was  mndi  to  the  credit  of  the  de- 
fendant. The  case  is  one  of  oonsidemble  hardship 
upon  Mr.  Clarkson,  for  the  Conference  to  which  be 
belongs  appear  to  have  been  satisfied  with  his  con- 
duct ;  and  when  the  case  had  been  decided  by  the 
magistrates,  he  was  still  allowed  to  remain  in  his 
office,  according  to  the  rules  of  that  most  respectable 
body  to  which  he  belongs.  At  the  same  time,  if  yov 
think  that  the  defendant  was  acting  fairly  in  the 
matter,  though  it  may  be  hard  upon  Mr.  Chrkson, 
it  is  ypnr  duty  to  say  tiiat  the  defendant  is  not  guilty. 
If,  on  the  otMT  hand,  you  should  think  that  be  waa 
not  acting  fairly,  but  mafidoosly,  you  will  say  that 
he  is  gaQty  of  the  charge  now  made  against  him. 

Verdict,  gttilty. 

Sir  K  Thetiger,  Q.C.  Athtrton,  and  Ruitell,  for 
the  prosecution. 

Tlie  Attomey-Oenerdl,  It.  Chambert,  Q.C.  and 
Hance,  for  the  defendant. 


'  if <•!  Kfyom. 

COURT  OP  CHANCERY. 
Beportad  by  J.  BucxHut,  Bsq.  Batrister^rt-Iaw. 

March  1  and  April  16. 
BouLQca  e.  Smith. 
Wiil—Tnuiee — Unequal  divition  qf  truti  eitale. 
Where  a  truttet,  to  whom  property  it  given  by  a 
will,   it  invetted  with  an  unlimiied  ditcretio» 
at  to  the  quantity  qf  eitate  he  may  giee  the 
cestui  que  trusts,  and  he  givet  but  a'nominat 
ihare  to  one,  the  Court  will  not  inouire  into  hit- 
reatontfor  to  doing  unlett  there  be  on  allega- 
tion that  he  hat  been  actuated  by  corrupt  or . 
dithonttt  moticet  in  the  dittribution  made  by 
him. 

This  was  a  cause  petition,  and  prated  an  account 
of  the  real  and  personal  estate  of  Michael  Boulger, 
deceased.  The  fects  were,  that  Michael  Boulger,. 
by  his  will,  bequeathed  to  tiie  Rev.  Patrick  Smitii 
"  all  property  of  whatsoever  kind  I  may  die  poa- 
sessad  of  or  entitled  to  at  the  time  of  my  deoMae^ 
in  trust  for  the  benefit  or  use  of  my  chil«eli,  Wm. 
and  Anne  Bol^Ier ;  and  my  will  and  meaning  is, 
that  the  Rev.  Patrick  Smitu  shall  have  the  power 
and  right  to  determine  how  much  shall  be  given  to 
each  of  my  children  aforesaid  out  of  my  property;"' 
and  he  appointed  the  Rev.  P.  Smith  and  two  othen 
his  executors.  Probate  waa  granted  to  the  Rev.  P. 
Smith  akme,  who  went  into  possession  of  the  testa- 
tor's property ;  and  snbsequentiy,  by  deed  of  the 
I5tfa  January,  1851,  he  appointed  to  the  petitk>ner' 
2U.  in  cash,  and  25/.  per  annum  charged  upon  a  house 
in  Kevin-street.  The  petition  contained  sevenk 
allegations  to  shew  tliat  the  Rev.  P.  Smith  bad  im- 
properly exerdsed  the  power  vested  in  him  by  the 
testator.  The  particulan  of  the  testator's  pro- 
perty returned,  upon  which  the  probate  duty  waa 
estimated,  amounted  to  1,000/. 

The  answering  affidavit  of  the  respondent  stated 
that  the  petitioner  was  a  person  of  irredaimably: 
drunken  and  profligate  habits,  that  every  means  of 
reclaiming  him  bad  been  adopted  by  the  respondent 
without  elect. 

Wall,  Q.C.  witii  W.  Darby,  for  the  petitioner.— 
The  question  is,  whether  this  is  a  fur  provision,  con- 
sidering the  nature  and  amount  of  the  property  left 
by  the  testator.  This  deed  is  not  a  fair  appointment; 
and  the  Court  will  relieve.  (Gibion  v.  Kinven,  1 
Vem.  66;  Warburton  v.  Warburim,  2  Vem.  420;. 
Longmore  v.  Bleeum,  2  Yo.  &  Col.  V.C.  363; 
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CottabadU,  6  Han.  410;  11  Jar.  345; 
IC  L.  J.  259.  C;  Aiirtt  t.  Attrte,  2  Cia.  ia 
Ohaa.  57.) 

The  Lord  CaikNCBLLOR. — ^Tbere  ia  a  clan  of 
ramn  in  which  this  Court  has  controlled  a  mother  in 
the-distribatioD  of  a  fond  for  maintenance :  they  are 
^  diacoMed  in  Hodgei  y.  Inri*.  I  do  not  see  wliat 
I  can  do  with  this  case ;  it  is  not  a  case  of  mainten- 
•ace,  like  Cottabadit  y,  Oottaiadie,  it  is  an  ordinarr 
pawcr.  Mr.  Smith  may  change  his  mind  as  to  the 
piVTiaion  he  has  made  forthe  iwtitioner ;  considering 
the  Jalitnde  giyen  by  tlie  testator  to  the  respondent, 
liio  not  tUnk  I  can  interiere,  unless  the  petitioner 
ia  in  a  position  to  shew  some  impropriety  in  the  con- 
dMtoi  the  respondeat. 

CM»tia»,  cue.  and  Benjami*  Sttphtiu  for  the 
raapondent.— In  the  case  referred  to,  the  party  seek- 
ing to  set  aside  the  appointment  had  been  given  in- 
taraat  in  the  fond,  aud  the  person  to  whose  hands 
the  distribution  was  intrusted,  was  not  to  maintain 
-OW  object  of  the  donor's  hoanty  in  preference  to 
aaatiier.  (Cnil  v.  AteA,  I  Cha.  C.  310;  Petler  v. 
CtlVwum,  1  Amb.  99;  WtUter  t.  Watitr,  5  Mad. 
4)fr)  2  Bug.  Pbw.  193.)  When  there  is  a  general 
pomr  it  has  been  held  to  be  well  exercised  oy  the 
cnation  of  a  rent-charge  in  favour  of  the  object. 
(rkfaytet  v.  Dye,  2  Vera.  80.) 

Vf.  Dttrb}/  replied, 

Tlie  LoBO  CHANCBttoB. — My  present  impression 
isi  that  1  should  dismiss  this  petition;  but  I  will 
tsiw  time  to  consider  the  authorities  which  have  been 
refaoted  to.  The  words  of  the  will  in  this  case  are 
vaiypecnhar:  that  "the  Rev.  Patrick  Smith' shall 
haiva.  the  power  and  right  to  detenune  how  mnoh 
shall  be  given  to  each  of  my  children."  Notwith- 
staading  that  clear  ezprssnon  of  intention  on  the 
part  of  the  testator,  I  am  now  required  to  take  from 
the  respondent  that  power  wUofa  the  testator  has 
imcatea  him  with.  I  know  of  no  authority  going 
that  length.  Then  one  was  to  be  found  where  the 
Govt  has  controlled  a  capricious  existence  of  such  a 
poiMi.  The  old  authorities  appear  to  proceed  upon 
that  gmnnd  in  cases  where  the  appointmen<t  was 
i]lna0ra;  but  Sir  W.  Qiant,  M.K.  said  (a)  he  would 
go  BO  mr  as  he  was  bound  by  authority,  and  no  far- 
ther. Since  those  decisions  an  Act  of  Parliament 
has  been  passed,(i)  it  being  considered  that  when  an 
apMnntment  was  made,  which,  though  it  appeared 
to  be  illusory,  yet  good  reason  might  be  shewn  for 
sosfa  an  exercise  of  it,  tlut  it  waa  proper  that  the 
Court  should  be  in  a  position  to  consider  those  rea- 
sons, and  that  therefore  it  was  better  altogether  to 
put  an  end  to  the  doctrine,  so  that,  as  the  law  now 
•tands,  with  keeping  in  view  those  reasons,  we 
most  look  at  the  old  cases  with  care.  In 
Outabadie  v.  Cottaiadit,  the  plaintiff  had  an 
«qaitable  interest  in  the  residue,  subject  to  the  dis- 
cretionary power,  vested  in  her  mother,  and  the 
trustee  of  the  fund  was  bound  to  maintain  the 
Cunilv ;  and  the  Court,  looking  at  then  reasons,  will 
tt»  thiit  the  power  ooafened  ia  property  exercised. 
I 'find  nothing  in  this  petitton  shewing  the  re- 
mndent  to  be  actuated  by  any  other  feeling  than 
toot  of  partiality  for  the  sister  of  the  petitsoner. 
Hm  Court  will  not  investigato  the  reasons  which 
'bum  induced  that  partiality ;  the  account  rendered 
by  tiie  respondent  appean  to  be  a  Mr  and  honest 
one,  and  without  a  sufficient  reason,  I  should  be  un- 
wiUing  to  put  the  parties  to  theexpensive  proceeding 
of  having  another  account  taken  before  the  Master. 
IA  coining  to  tUa  conolnaion  I  do  not  proceed  alto- 
galharvpon  tlie  mattera  stated  in  the  affidavits,  but 
on  tlie  ground  that  the  petition  makea  no  caae,  no 
-cham  of  a  oormpt  ordiahonest  dealing  by  the  re- 
spaiMent  with  the  fond  committed  to  his  eharga.  If 
1  flaally  come  to  the  conclusion  that  the  petitioner  is 
not  entitled  to  an  account,  the  words  of  the  will 
iMlng  too  strong  to  be  got  ovar,  I  vrill  diasiiaa  the 
petitton  with  coats. 

fTtdnatdoy,  i4f>r</16.— The  LoE»  Cbanobllob.— 
I  have  looked  into  the  antiioritiaa  referred  to,  and  on 
ooBsideration  I  can  see  no  ground  to  warrant  me  in 
interfering.  Looking  at  the  facts  of  tUa  case,  as 
between  man  and  man,  I  would  wish  to  hava  aome- 
wlwt  more  information  respecting  it ;  but  tiie  ques- 
tint  I  have  to  consider  is,  wheuier  this  Court  can 
iatsrfera.  [His  lurdship  stated  the  facts.]  Haa 
ttt.  Smith  exercised  a  just  and  sound  discretion  ?  If 
ha  has  done  so,  it  is  a  difficult  case  to  call  upon  this 
Omrt  to  interfere  in,  and  since  the  doctrine  of 
iUoiory  appointments  has  been  done  away  witii,  this 
CkMirt  cannot  interfere  upon  that  ground  alone. 
Some  cases  bearing  upon  tola  qneation  ware  strongly 
laliad  upon,  and  wore  propMy  aubmittBd  to  Sie 
COint  aa  shewing  that  tUs  Court  would  interfere : 
botthose  ■mat  all  cases  in  which  the  Court  had 
■wrthiug  to  guide,— something  to  be  done  shewing 
that  the  objects  for  whom  the  fund  waa  given  in 
traat  ware  not  to  be  disappointed.  Lomgrnmre  v. 
Bttmm,  2  Y.  &  0(4.363,  V.a  and  0>(<ai«iM  v. 
<M9Mi»,  6  Hare,  410,  ware  rdied  upon,  aa  ahew< 
iacthot  the  Court  would  intsrfen.    U  the  Utter 
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case,  the  Court  granted  an  account,  the  parties  being 
entitled  to  it  on  other  grounds ;  but  there  is  no  caae 
in  which  the  Court  has  interfered  where  the  party 
exercising  the  power  of  distribution  bad  a  right  to 
make  tint  distribution  a  final  one ;  and  there  being 
nothing  to  guide  him  in  the  mode  of  distribution. 
Oiiton  V.  Kimen,  1  Vem.  66,  was  the  case  of  a 
power  to  a  wife  upon  trust  and  confidence,  that  she 
would  not  dispose  thereof,  but  for  the  benefit  of  her 
children.  In  Warburlon  v.  Warburton,  2  Vem. 
420,  there  was  sometliing  to  guide  the  Court  as  to 
the  intention  of  the  testator  now  legatees  were  to 
take.  In  Btarrtll  y.Surrell,  1  Amb.  659,  there  was 
also  a  guide  for  the  Court  to  act  upon.  Civil  v. 
Rich,  1  Cas.  in  Ch.  309,  was  a  strong  case ;  but  the 
Court  held  that  the  trustee  was  the  sole  judge  of  the 
mode  of  distribution ;  as  was  also  the  case  in  Walker 
V.  Walter,  5  Mad.  424.  On  these  grounds  it 
appears  to  me  that  these  cases  do  not  support  the 
argument  in  support  of  which  they  have  been  cited. 
Recollecting,  then,  that  this  gentleman  was  the  sole 
judge,  the  facts  stated  in  the  affidavit  shew  that  be 
hid  good  grounds  for  exercising,  in  the  manner  he 
has  done,  the  discretion  vested  in  him.  Another 
difficulty  is,  that  to  give  any  account  to  the  petitioner 
is  insepara)>le  from  the  necessity  of  the  respondent'a 
rendering  an  account  to  the  sistor  of  the  petitioner 
also.  She  does  not  require  any  account,  but  if  she 
requites  it  she  may  present  a  petition  also.  In  con- 
sequence of  the  scandalous  charges  made  in  this 
petition  against  Mr.  Smith,  and  which  have  not  been 
proved,  I  will  dismiss  the  petition  with  costs. 

Petition  diumsied. 

LoND  v.  Murray. 

AeKon-at-law — In^tmctim  to  remote  nuitanee. 
Where  A.  by  erecting  acrott  a  river  a  mill  weir, 

between  B.'»  mill  and  the  mill  of  A.  had  ocea- 

tioned  the  mill  of  B.    to  be  flooded,  and  B. 

brought  an  action  and  obtained  a  verdict  thereon 

aganut  A.  for  the  ipeeial  damape : 
Held,  that  the  Court  had  juriedietion  by  iiyune- 

tion  to  compel  A.  to  diteontinme  the  nuitanee. 
Held,  alio,  that  the  trial  had  not  being  under  the 

direction  of  the  Court,  the  partietvere  entitled 

to  an  imue  to  try  the  cote  at  law,  though  the 

Court  expretted  ilt  approval  (if  the  trial  already 

had. 

This  was  a  cause  petition.    It  appeared  that  the 

plaintiff  waa  the  owner  of  a  mill  on  the  river  Dodder, 

and  the  defendant  of  a  mill  contiguous  to  and  below 

the  mill  of  the  plaintiff.    That  the  defendant  in 

August  1849  erected  a  weir  acroae  the  river,  which 

had  the  efi^    of  throwing  back   the  water  and 

flooding  the  mill  of  the  pliuotiff,  and  that  for  the 

damage  done    thereby,    the  plaintiff   brought  an 

action  in  the  Court  of  Q.B.  and  obtained  a   ver- 

i  diet.     The  defendant    having    dedined  to  remove 

i  the  weir  the  plaintiff  presented  this  petition,  praying 

i  that  the  defendant  should  be  directed  to  abate  the 

I  nuisance. 

Hartley ,  Q.C  and  John  F.  Walker,  for  the  peti- 
tion, cited  Mit.  PI.  144 ;  Ruder  v.  Bentham,  1  Ves. 
143;  Th»  Attomey-Oeneral  v.  Niehol,  16  Ves.  338 ; 
Blake  v.  The  Glamerganehire  Canal  Company, 
1  My.  &  K.  181 ;  Robinton  v.  Lord  Byron,  1  Bro. 
C.  C.  589;  Lane  v.  NewdigaU,  10  Ves.  192; 
Spencer  v.  The  landon  and  Birming'ham  Railway 
Company,  8  Sim.  189. 

F.  Fitigerald,  C).C.  and  Coatee,  for  the  respond- 
ent, cited  WeUer  v.  Smeaton,  I  Cox,  102. 

leaac  O'CsUajrAoaiforalesseeof  the  defendant. 

The  IjORd  Chamcxllor. — I  am  perfectly  satis- 
fied aa  to  the  jurisdiction  of  the  Court  to  make  a 
decree  in  conformity  with  the  prayer  of  the  petition. 
I  shall,  however,  look  into  the  authorities  before  I 
express  a  final  opinion. 

Wednetday,  April  16. — ^The  Lord  Chancbllor 
(after  stating  the  facts). — When  this  case  was  for- 
merly before  me,  it  appeared  to  me  to  be  one  which 
waa  properly  within  the  authority  of  a  Court  of 
Equity.  I  was  impressed  by  the  argument  that  there 
waa  no  instance  of  a  decree,  establiahing  the  question 
as  to  whether  this  juriadiotion  was  ever  exercised, 
pending  the  trial  of  a  legal  right,  but  it  appears  to' 
me  to  fall  within  that  elementary  jurisdiction  in- 
herent in  this  Court,  of  giving  relief  when  the  right 
having  been  established  at  law,  it  only  remains  to 
^ve  effect '  to  the  rights  of  the  partiea.  The  qnes- 
tiona  I  have  then  to  decide  are,  whether  there  is  not 
a  diaoretion  in  the  Court,  and  whether  this  is  a  case 
in  which  the  Court  should  interfere.  The  Court 
will,  in  some  instanoea,  interfere  at  onoe,  and  some- 
times not  until  the  rights  of  the  parties  be  fully 
established  at  law,  and  then  the  power  of  the  Conrt 
to  adopt  this  course  appears  to  me  to  be  fully 
established  by  the  caae  of  Spencer  v.  The  London 
and  Birmingham  Reulway  Compamy,  8  -Sim.  193. 
Wilkr  V.  Smoaton,  1  Cox,  102,  waa  a  biU  by  tiie 
lessaa  of  an  ancient  mill,  stating  his  own  title,  and 
charging  that  defendant  had  erected  ootain  flood- 
gataa  and  other  works  upon  the  said  river,  &c.  and 

Eiyad  that  defendant  might  be  deeraed  to  pull  down 
aevaaol  worka.  and  migbt  be  restttfnad  by  in- 
jaMliBa^Maa;baildiii(  any  ottar  worka. 


that  the  pUintiff  should  have  eatabliahad  hia  tight  at 
Uw.     The  Lord  ChanceUor  said,    "  Most  of  the 
cases  had  been  looked  into  in  the  caae  of  Ifetty 
V.  The  Duke  tf  Portland,  in  the  House  of  Loids, 
and  it  was  found  that  in  no  instance,  exoept  that  o^ 
Buth  V.   Wettem,   Pre.  Ch.  530,   this  Court  hail 
ever  interposed  in  a  moe  question  of  right  betwaoa 
A.  and  B.  they  having  an  immediate  oppoitunity  of - 
trying  the  right  at  law,  which  would  be  definiliva. 
If  after  the  trial  the  party  should  begin- again,  aal 
commit  trespasses,  it  is  possible  a  case  might  ha 
made  to  induce  this  Court  to  entertain  the  bilL" 
The  demurrer  waa  allowed.      The  question  thoo. 
discuoMd  wag,  whether  the  relief  could  be  given  ia 
this  court  till  the  right  had  been  aaoertoined  at  law. 
Sampeon  v.  Smith,  8  Sim.  272,  was  a  qoeatioa  oC' 
parties.    In  Robinton  v.  Byron,  1  Bro.  Ch.  C.  588, 
the  facts  came  before  the  Court  upon  motion.    Tha 
history  of  that  case  will  be  found  repotted  in  2  Com, 
p.  4.    The  Lord  Chancellor  there  said  that  upon  hia 
recollection  of  the  cases  he  did  not  ooneeiva  that  • 
right  was  ever  considered  in  the  Court  of  Chanoory 
as  determined,  with  a  view  to  a  perpetual  injunotiaa 
by  any  one  trial  at  law,  unless  upon  an  isaae  aaat 
out  of  that  Court  for  the  purpose.     In  Crowder  y. 
Kukler,  19  Ves.  617,  Lord  Eldon,  p.  625,  speaking- 
of  that  case,  said  "  that  was  not  a  caae  in  whicJE 
Lord  Byron  had  done  anything  exposing  him  to  an 
action  of  damages,  as  the  act  done  could  not  be  i».- 
garded  as  one  that  might  or  might  not,  depeodioK-, 
upon  the  effect  of  further  Acts,  be  injurious  to  tlia.' 
plaintiA;  there  was  an  action  then  dapendina  ioc' 
what  bad  been  done  already ;  the  Court,  theiefoia, . 
imposed  upon  them  the  necessity  of  going  spaadil^ 
to  the  trial  of  that  action,  maintaining  the  injnno-- 
tion  in  the  meantime,  and  providing  against  delay  f 
and  the  right  being  established  at  law  the  Cowt 
granted   a   perpettuil  injunction.      In  Oawtun  v. 
Paver,  5  Hare,  439,  a  form  of  decree  is  gisen.     La 
Ryder  v.  Bentham,  1  Vesv  sen.  543,  the  LordCbaa- 
cellor  aaid  "  he  never  knew  of  an  order  having  b«ea 
made  to  pull  down  any  thing  upon  motion,"  but  h*- 
does  not  say  that  it  might  not  be  done ;  but  dat 
case  recognises  the  jurisdiction  of  the  Conrt  to  eAeot 
by  decree  that  object  after  a  trial  is  bad.    In  ffarf 
India  Company  v.  Vincent,  2  Atk.  83,  the  Ooart: 
decreed  the  mill  erected  by  the  dafendaat  to  bo* 
pulled  down.    In  Lane  v.  Newdigate,  10  Vea.  19^ 
the  Court  made  an  order,  the  effect  of  which  was  ta 
restore  a  stopgato  which  had  been  removed.     Ir  . 
Mottin  V.  Nutkin,  2  F.  W.  266 ;  2  Eq.  a  At.  23, 
pi.  22,  the  Court  at  the  hearing  granted  a  perpetual 
injunction  against  the  ringing  of  the  parish  bell  the 
legal  ri^ht   oeing  clear.     Having  considered  tlieoe 
authorities,  I  am  of  opinion  that  it  is  necessary  that 
there  should  be  a  trial  under  the  direction  of  tbe 
Court;    I  am   by  no  means  dissatisfied  with  tbafe 
trial  which  has  already  been  had,  but  if  the  partiea 
wish  it  I  will  direct  an  issue,  and  if  it  were  not  that  I 
wished  to  let  the  parties  have  this  opportosity  at 
forded  them,  I  would  have  disposed  of  this  oaae 
daring  tbe  vacation.      

COURT  OF  QUEEN'S  BENCH. 

Baported  by  W.  St.  Lxaaa  Biairann,  Baq. 

B«rristeT.at.I«w. 

May^andW. 

TBI  Midland  Orb  at  Wbstbrn  Rau.wa.t  Goai- 

FANT  e.  Michabl  Qdim,  Jdn. 

Sahb  r.  Samb. 

Railway  Company— Action  for  calla—Ptta  iff 
infancy— Demurrer— Necettity  of  pleatiing  m 
repudiation  of  the  contract  by  the  i^fant-^Oamt- 
paniet  Clautet  Act. 

To  an  action  by  a  railway  company  for  cmtU,  the 
drfendant  pleaded  that  he  had  bought  tha  iharm 
in  quettUm,  and  that  an  agrtemant  toot  rgfamrf 
into  between  the  pUuntifft  and  the  drfeaJmU, 
whereby,  in  eoniideralion  that  he  would 
take  a»i  agree  to  pay  all  callt  that  iktuld  i 
^fter  be  made  in  rttpect  qftaid  tharti,  the  j 
tifft  undertook  to  place  Mt  name  onthaf  _ 
of  tharehoUert  i  and  that  btfore  tmd  at  thi 
he  bought  the  laid  tharti,  and  brfore  and  at  tkm 
time  of  the  making  qf  the  taid  agreememt,  emd 
bffore  and  at  the  time  qf  placing  hit  gasis  asi  <At 
regitter  qf  the  company,  and  brform  and  mt  <Aa 
(MM  qfthe  making  qfthe  callt  aitd  eaah  t^thtm^ 
he  wai  and  itill  it  an  infant  under  tlimf^ 
twenty-one  yean,  to  wit,  qf  the  age  of  niMtoM* 
ytarti  and  that  he  hat  not  at  any  timtt  darimm^ 
and  dotinot  leik  oreUum  to  derive,  «iy^rv8l<r 
ben^  or  advantage  whattaeoer  from  th* 
tharei,  or  any  of  them,  by  reaion  qf  hi*  i 
lueh  regittered  thartholdtr  at  e/oretaid  i 

Held,  that  the  plea  wot  bad  on  general  C 
by  reatam  qf  the  abtemee  qf  any  jisiii'wrf  9fa» 
cKprttt  refuiiation  by  the  drfendant  qfamg  titit 
or  intertit  in  the  iharie. 
These  weta  two  aotiona  brought  by  the  AGdlMil 

Great  Weatam  Railway  Company  of  Irelaad  swriMft 

the  defendant,  aa  a  shareholdar  in  tha  eoapVBfW  to 

raoover  the  soiu  of  SOOf.  and  iNM. 

btiag.  thaaimwf  of  call&osada.l 
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iwyact  of  oertam  ihsm  of  whUHi  the  deftndant  was 
the  regiatered  proprietor. 

To  the  two  declarationi  the  defendsat  pleaded  the 
Moertl  inue  and  two  special  pleas.  To  one  of  the 
oadmtiona  he  pleaded,  that  the  allemd  cause  of 
action  arose  in  nrtne  of  an  afp«ement  between  him 
and  the  said  company,  by  which  the  company  were 
to  allot  to  him  certain  shares,  which  were  afterwards 
•o  allotted  and  registered  in  his  name ;  and  tiiat  at 
the  time  of  the  said  acreemant  and  registration  he 
was  and  itill  is  an  infant.  The  seoond  plea  was 
riDdar  to  the  first,  ezoept  that  it  contained  an  aver- 
aant  tiiat  the  defendant  never  had  derired,  and  did 
BOt  nek  or  claim  to  derive,  any  profit,  bisneflt,  or 
adrantage  whataoever  from  the  shares.  To  these 
^padsl  pleas  (which  will  be  found  suflcienHy  fidljr 
••»  oat  in  the  Jadgment  of  the  Court)  the  plaintiffs 
daaiuiieu  generally. 

£.  ArmHronff,  in  support  of  the  deminrer,  can- 
taaled  that  the  pleas  were  bad,  inasonieh  as  they 
did  not  expressly  aver  that  the  defendant  repudiated 
tin  oontract.  That  in  order  to  have  availed  himielf 
«f  iua  mmoiitv  he  ought,  by  bis  pleas,  to  have  ex- 
pwljf  averred  that  he  had  repudiated  tiie  oontiaet; 
•■d  eMed  Tkg  Cork  and  Btmdtn  Railway  Company 
▼.  OiMaoee,  10  Q.  B.  939 ;  Midland  Oreat  IVtHtrn 
Mallmay  Company  v.  Qnni,  1  Jar.  260;  North- 
Wtittm  Xaihnay  Company  r.  iPMiehael,  5  Raiiw. 
C.  114 ;  Leedt  and  TlUrtt  RaHotay  Company  v. 
Mmrmley,  4  Ex.  Rep.  31 ;  KMtty't  case,  Cn>.  J. 
aeO;  Kirton  v.  Blliot.  2  Bols.  69. 

Ktsgibbon,  Q.C.,  and  (fHara,  oontrlL,  insisted 
VmX  toe  fthng  of  the  pleas  was  a  sofBcient  repn- 
dlatian  of  the  oontract,  and  farther,  that  the  de- 
fcodant  could  not,  until  he  cane  of  age,  validly 
Mpodiate  it.  {Biigh  v.  Prieot,  2  Y.  ft  Coll.  268; 
and  Cork  and  Bandon  Haibfay  Company  v. 
GaanwM,  10  Q.  B.  939.) 
MaiUey,  Q.C.  replied.  C^.  ado.  vaA. 

JlTDSMHIfT. 
Monday,  May  12.  — BLACKBiTMfB,  C.J.  de- 
Tttewd  the  judgment  of  the  Court. — In  this  case 
tiPS  actions  have  been  brou^^t  by  the  HMland 
threat  Western  Railway  Company  to  recover  the 
leapeetive  sums  of  800/.  and  200/.  claimed  by  them 
ifr  reepect  of  calls  due  on  foot  of  forty  shares  in  the 
-eooipany  held  bv  the  defendant.  In  both  these 
aaaes  the  plaintilR  sue  fbr  calls  alleged  to  be  doe  by 
tiM  defendant  aa  the  legistered  bolder  of  shares  in 
Hie  oompany.  The  demrations  are  in  the  common 
fttm,  and  the  defendant,  by  his  guardian,  baa  filed 
^o-apeeial  pleas ;  one  to  esich  declaration,  and  the 
phuUfla  have  demurred  to  each  of  those  special 
■toas.  In  one  of  those  pleaa  the  defendant  savs,  "that 
Iwowfat  not  to  be  charged  with  the  said  sum  of 
of  288/.  above  demanded  or  any  part  thereof,  be- 
he  says  that  before  the  making  of  the  said 
il  calls  in  the  said  declaration  mentioned,  or 
F  of  them,  and  before  any  person  had  been  re^s- 
r  the  holder  of  the  said  shaiee  in  the  said  de- 
I  mentioned;  or  any  of  them,  to  wit,  on  the 
IM  day  of  July,  in  the  year  of  our  Lord  1847,  at 
Svblio,  in  the  coanty  of  the  city  of  Dublin  afere- 
Mid,  thia  defendant '  had  bonght  the  smd  several 
-«hareain  the  said  declaration  mentioned,  for  divers 
large  Bums  of  money,  then  and  there  paid  to  diven 
iieiaona  then  and  there  claiming  to  be  entitled  to  the 
aaid  shares ;  that  is  to  say,  a  large  sum,  to  wit,  the 
aim  of  4/.  for  and  in  reepect  of  each  of  said  shares, 
laaKng  in  all  a  large  sum,  to  wit,  the  snm  of  160/. 
■luUug:  and  the  defendant  saith  that  afterwards  and 
before  Uie  said  several  calls,  or  any  of  them,  were  or 
^■■a  made,  and  before  any  person  or  penons  were  or 
t  registered  as  the  holder  of  said  shares  or  any  of 
im,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
oomty  of  the  city  of  Dnblin  aforesud,  an  agreement ! 
waa  made  and  entered  into  between  the  aaid  plain- 
tift  and  the  defendant,  whereby,  in  consideration  I 
that  this  defendant  would  undertake  and  agree  to  | 
pay  all  calls  that  should  thereafter  be  made  in  respect 
<if  tlH)  said  (hares  in  the  said  declaration  mentioned, 
and  <rf  eveiT  of  them,  the  said  phdntiJh  tnidertook  and 
DMBuaed  this  defendant  to  place  the  name  of  the  de- 
feBdant  on  the  raster  of  shareholders  for  the  said 
company ;  and  this  defgndant  fbrther  avers,  that  in 
parmnoe  of  the  said  agreement,  the  said  plaintiSs 
•ftoiwaids,  to  wit,  on  the  18th  dar  of  December,  in 
^bo  yeorof  onr  Lord,  1845,  at  Dublin,  in  the  county 
of  the  city  of  Dublin  aforesaid,  did  place  on  the 
iccSstor  of  shareholders  of  the  said  company  the 
name  of  the  defendant,  as  the  holder  of  the  said 
tllwee  In  said  declaration  mentioned ;  and  the  de- 
fcsidaDt  further  avers,  that  before  and  at  the  time 
that  the  defendant  so  as  aforesaid  bonght  the  said 
siiarei,  or  any  of  them,  and  before  and  at  the  time 
of  tiie  making  of  the  said  agreement  between  the 
■•id  plaintiffs  and  the  defendants,  and  before  and  at 
Hia-tune  that  this  defendant's  name  waa  so  placed  on 
the  registry  of  ahareholdera  of  the  aaid  company, 
and  before  and  at  the  time  of  the  making  of  the  calls 
in  the  aaid  dedaration  mentioned,  and  eadi  and 
uiiuj  of  them,  thia  defendant  was  and  still  is  an 
infeat  under  the  age  of  twenty-one  yeara,  to  wit, 
of  tin  age  of  nineteen  yeara,  to  wi^  at  DnbHn 
anvaoaid,  in  tlie  oomty  of  the  dty  of  Dublin ; 
▼a&.  xvzz.  wa.  *a*. 


and  the  defendant  fkirther  avers  that  he  (the  defead- 
ant)  baa  not  at  any  time  derived,  and  doe*  not  seek  or 
claim  to  derive,  any  profit,  beneAt,  or  advantage 
whatsoever  from  the  said  shares,  or  any  of  them,  or 
by  reason  of  bis  being  such  registered  aharebolder  as 
aforesaid  ;  and  thb  he,  the  said  defendant,  is  ready 
to  verily,  wherefore  he  prays  judgtnent,"  &c.  The 
second  plea  in  the  other  case  ia  similar,  ezoept  that 
it  omits  the  laat  averment,  which  I  have  stated.  The 
queation  which  arises  in  thia  case,  namely,  ia  an  in- 
fant liable  to  be  sued  upon  auch  a  contract  as  this,  is 
settled  by  authority ;  for,  although  the  position  laid 
down  by  Lord  Denman  in  The  Cork  and  Bandon 
Railway  Oompany  v.  Caxmove,  10  Q.  B.  923,  most 
be  taken  with  some  qualification,  yet  it  is  plain  (rona 
the  authorities,  and  we  have  acted  upon  tbem  in 
this  Court,  that  no  mere  plea  of  infency  by  a  ooa- 
tractor  will  be  sufficient  in  an  action  againat  a  share- 
holder for  calls,  bat  he  must  take  another  step 
whenever  he  aeeks  to  avoid  the  contract  befme  or  aflCT 
he  comes  of  age,  by  rcpndnting  the  shares  and  any  in- 
terest in  them.  This  ia  expressly  deoided  in  the  caae 
of  ne  ffewry  and  Bnmfkillen  Railway  Company  v. 
Coomit,  3  Ex.  Bep.  563.  Now  If  an  infiant  might 
repudiate,  the  queation  is,  must  he  not  do  so  by  so 
pleading  aa  to  shew  an  entire  abandonment  of  all 
interest  in  the  aharea  ?  Nothing  can  be  morecou- 
soaant  to  justice  or  principle  than  to  require  him  to 
do  this ;  (ot  while  his  name  remains  on  the  registry 
he  has  an  indisputable  legal  right  to  share  in  the 
profita  of  the  very  undertaking,  which,  so  far  as  in 
him  lies,  he  fmatralea  by  refusing  to  contribute  to 
tiioae  fimda  by  means  of  whieh  the  profits  are  to  be 
revised.  The  question  then  is,  can  either  of  these 
pleas  admit  of  such  a  ooostruetion  as  would  shew 
that  the  defendant  has  divested  himaelf  of  all  those 
shares  ?  In  the  first  plea  there  is  a  total  absence  of 
any  such  averment,  and  in  the  other  the  defendant 
does  not  expsessly  disclaim  any  baoafit  of  the  shares. 
No  notice  to  that  effect  is  given  to  the  company, 
and  the  omission  ia  fatal,  the  defendant  was  bound, 
if  relying  on  the  defence  of  infancy,  to  abandon 
those  ahares,  the  retention  of  which  was  pr^udicial 
to  the  company  and  to  all  ita  members.  I  think, 
for  theae  reasons,  that  the  demorrers  should  be 
allowed,  and  the  other  membera  of  the  Court 
concur  in  the  same  opinion. 

Judgment  fitr  the  pUantiff; 


&oBi>  osAaromb&o»'s  oqvbt. 

Beport«d  by  RicaAXS  Oaunraa  Wiltobs,  Esq,  of  lb* 
laaar  'Esmple,  Barrist«r-st-l4»r. 

Satnrday,  July  19. 

Daw  r.  CuAKui. 

Chanetry  pritomir  fbr  conttmpt—ffonpaymmU  of 

money— Act  1  Wm.  4,  c.  36— /imWmm/  deUor. 
Tht  Ctmrt  hat  no  power  to  ditoharae  a  pritomir 
eammiltedfor  eontempl  in  nonpayment  of  a  lum 
4tf  money  directed  by  an  order  qf  the  Court  to  be 
paid  by  him  under  the  Act  1  Wm.  4,  e.  36,  or 
oMcnMMV  but  pereone  to  eommitled  who  are  uu- 
oife  to  pay  the  eum  ordered  to  be  paid  mutt  reeort 
to  the  ordinary  tribunal  for  the  reUrf  of  intohent 
debtort. 

This  waa  a  petition  presented  by  the  defeiMlsBt, 
who  had  been  for  oian^  years  oouftaed  in  prisoB'  for 
conteospt  of  the  Court  m  nonpayment  of  the  snm  of 
5,080/.  which  he  and  his  late  tnrother  and  co-detmd- 
SBt,. Valentine  Clarke,  had  been  ordered  to  pay  to 
the  raeeiver  in  this  eaose.  They  had  also  been  or- 
deted  to  deliver  up  cotain  deeds  aad  doeaaseats : 
Valentine  Clarke  had  absconded  and  died  at  Boo- 
loffoe,  bat  the  petitioner  had  been  committed  to 
pnsoo  in  1827,  where  he  had  since  rsmained,  having 
neither  paid  tiie  moaey  nor  delivered  up  the  deeds. 
On  a  recont  application  to  the  Master  of  the  Roib, 
his  Honour  diaofaarged  tiie  defendant  from  his  con- 
taaspt  in  respect  of  the  delivery  of  tiie  documents,  in 
ooosidoratioB  of  bis  long  imprisonnnnt,  upon  his 
making  ao  affidavit  that  be  has  not  the  deeds  in  his 
poassaaioa,  aad  does  not  kaow  what  has  become  of 
them,  and  stating  that  his  late  brother,  Vaiaatine 
Clarke*  had  taken  the  deeds  away  with  Um  to  Bou- 
logne. 

Jot.  Parker  and  A^M  bow  supported  the  defend- 
ant's petition  whitdi  was  presented  nnder  the  1  Wm. 
4,  0.  36,  s.  16.  oaaaaonly  oalled  Sir  Edwwd  Sag- 
deu'a  Act. 

Morrii  and  Hughet  opposed  the  defendant's  dis- 
charge, on  the  ground  that  be  waa  imprisoned  solely 
through  his  own  obstinacy,  aad  tiiat  he  might  at 
oaee  obtain  his  disehaige  by  appKcation  to  tiM  In- 
solveat  Debtors  Court ;  but  he  desired  to  avoid  that 
ooorse  beeaoae  there  the  plaiatiff  could  examine  him 
on  oath,  both  aa  to  the  money  and  the  abstracted 
deeds. 

The  fects  of  the  case  ore  stated  by  the  Lord  Ctaa»> 
cdlorin  his 

TSf  Itamo  CBanaauoa  (aAat  iWiBf  VMioas 


'  proceedings  which  had  taken  place  in  the  caose  by 
and  against  the  defendant  and  his  late  brothet) 

'  added— The  diapntes  originated  in  the  admiaistra- 
tion  of  the  estate  of  Eli  Stott,  father  of  the  plaintiff, 

'  Mra.  Dew.  He  was  foond  a  lunatic  in  1821,  and 
died  the  same  year,  leaving  property  of  the  valoa  of 

.  40,000/.  and  a  will  made  in  1818,  prior  to  the  fioding 

^  of  the  lunacy.  The  exeeators  named  in  that  wifl 
renounced  probate  under  the  impreasion  tiiat  the 
testator  waa  not  aone  at  the  time  he  made  tin  wiU. 
Then  the  testator's  nepbssis,  Valentine  and  Baoga- 
min  Clarke,  tiie  reaidaaa>y  legatees  named  in  the 

,  will,  applied  to  the  Eoelesiastial  Court,  and  havim; 

I  there  obtained  administration  with  the  will  aunaxao, 

I  preoeeded  to  take  poasessian  of  the  estate.    Mto. 

,  Dew,  the  only  diild  and  sole  next  of  kin  of  tin  tea. 

',  tator,  instituted  a  suit  in  the  Eodesiastioal  Court  ta 

!  recal  the  administration  upon  the  ground  of  the  in> 
sanity,  which  consisted  simply  of  a  monoaaania  f»- 
speeting  herself,  always  speaking  of  her  as  a  worth- 
less, vile,  and  demoniacal  parson,  aad  treating  hai 
with  the  greatest  harshnass  aad  cruelty.  The 
daughter  succeeded  in  Doctors'  Commons,  aad  the 
administration  granted  to  the  Clarkas  waateeatted 
and  administration  granted  to  Mra.  Dew.  These 
waa  then  an  appeal  to  the  Court  of  Delegates,  where 
the  decree  of  the  Court  below  was  affirmed.  [Star 
those  proeeedings  see  1  Haggard,  311 ;  1  Addansa, 
288 ;  2  Addams,  103 ;  and  3  Addams,  79.]  Mia. 
Dew  then  filed  her  bill  in  this  Court  againrt  the  torn 
CUrkes  for  an  accoont  of  the  moneys  received  lif 
them  from  the  estate  of  tlie  deceased.  Anordar  aa* 
made  on  them  to  produce  oertain  papars  and  daaa 
meats  in  their  possession  relating  to  the  estate  ;  aad 
also  to  pay  into  Court  a  aum  of  5,006/.  admitted  to 
have  been  received  by  tbem.  They  hod  mads  ap- 
plication for  a  commiaaion  of  review,  which  oaoae 
before  Lord  Lyndhurst,  than  Lord  Chanoellor,  alio 
refoaed  the  applioatioo.  They  then  filed  a  UU 
againat  Mra.  Dew  and  others,  but  that  suit  was  not 
prosecuted,  71100108  Chu-ke  having  been  at  that 
time  incarcerated  in  prison  for  disobedience  to  the 
order  of  the  Court.  His  brother  Valentioe  had 
gone  out  of  the  country,  and  token  the  docanienta 
with  him,  and  died  abroad.  [For  an  aocoaitf  of  tin 
proceedmga  of  the  auita  hi  this  Court  see  1  Sim.  At 
Stuart,  108 ;  4  Russ.  373;  5  Ross.  163;  aad  1  MyL 
&  K.  103.]  He  coats  of  all  these  prooeedinga  ex- 
ceeded 10,000/.,  all  of  which  were  paid  out  of  Bli 
Stott^s  estate.  There  were  several  attadnnsnts  fbr 
coats  against  Thomas  Clarke,  besides  ttie  order  of 
attachment  for  non-payment  of  the  5>000/.  That 
sum  is  a  debt,  and  this  Court  has  not  the  power  of 
discharging  the  prisaners  from  it.  The  Master  oC 
the  Rofis  has  alrmdy  discharged  him  from  tbs  eon- 
tempt  for  non-production  of  the  doouments,  it 
appearing  that  Valentine  Clarice  had  taken  tfaeai 
with  him,  but  he  leftised  to  disciisise  him  from  the 
oentenpt  aa  to  the  5,000/.  That  was  as  just  a  debt 
as  any  debt  could  be  to  die  estate  of  Eli  Stott.  It 
the  petitioner  seriously  wished  to  be  dischar^ 
from  prison,  his  course  was  to  pay  the  debt,  or  give 
up  all  the  property  he  had  towards  the  payment  of 
it,  and  apply  to  the  Court  for  relief  of  laaolvaat 
debtors,  and  he  would,  upon  sjnng  up  all  his  pro- 
perty, obtain  his  discharge.  Whatever  dispositioa  I 
may  have  to  discharge  nim,  I  have  not  the  power. 
The  caae  does  not  come  under  Sir  E.  Sogden  a  Act. 
aad  I  most  refuse  the  prayer  of  the  petition. 


junoM  oovm-r. 

Baperted  by  J.  lLu)jixn.AT,  Esg.  of  the  laaar  Xanpl*. 
Barriater-tt-Law. 


/a/y24aa4r2S. 
Mathiw  v.  Bbise. 

T}Mtameniary  guardian  under  12  Oiir.  2,  e.  24— 
7)ruitee—Aotount — Statute  ofLimHationi. 

A  teitamentary  ouardian  appointed  under  ike 
itatute  12  Car.  2,  c.  24,  tt  a  truttet,  and  tha 
Statute  of  JUmitationt  it  in^fplitaiU  a*  between 
him  and  kit  ward. 

Accordingly,  where  a  ttttamentary  guardian  «a- 
ttred  at  guardian  into  petteetion  and  receipt' tf 
the  renit  andprofitt  of  real  tttate,  ire.  devieedto 
Ut  ward,  and  to  eontinued  till  after  the  ward 
attained  twenty-one,  and  ten  yeare  after  the  ward 
attained  twenty-ant,  and  nine  yeart  after  hit 
death,  a  bill  wat  filed  for  an  aeeount,  it  wot  held 
thathewata  truttee  and  could  not  tet  np  tha 
Statute  ^  lAmitatione  at  a  drfenee,  but  aNH< 
render  an  aeeowU  at  between  truttee  atul  eestoi 

JnetaTUt. 
n  this  caae  thetastator,  tin  Rev.  Edward  WilUara 
Mathew,  died  in  1834,  having,  by  his  wUl,  devised 
raal  estates  to  his  sou  William  Brise  Matiiew,  than 
an  infent  of  sixteen  years  of  age,  and  haviiw  ap- 
pointed his  wife,  the  plaintiff,  Charlotte  OMn 
Mathew,  and  the  defeodant,  John  R.  Brise,  the 
guardians  of  the  infant  W.  B.  Matliew.  After  the 
testator's  death  J.  R.  Brise,  as  gaardian,  entered 
into  the  possession  and  reosipt  of  the  rents  of  the 
real  estates,  aad  he  oontinued  in  poasssiionuntll  the 
lOthofHarah,  1888.  whan  W.  B.  Malhia  ttiiimt 
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his  tge  of  twenty-one  yean.  W.  B.  Mathev  died  guardian  and  ward  existed.  Now,  on  what  principle 
in  May,  1840,  and  in  the  Anput  following  letters  of  are  accounts  taken  in  this  court  ?  Accoonta  are 
adminntration  were  granted  to  the  plaintiff,  Charlotte  ;  taken  in  this  conrt  where  there  are  mutual  and  com- 
OUvis  Mathew,  who,  on  the  22od  December,  1819,  I  plicated  dealings  and  accounts,  or  between  parties 
filed  the  present  bill  against  J.  R.  Briae  for  an  ac-  1  who  stand  in  a  fiduciary  relation,  bat  not  between 
count  of  the  rents  of  the  real  estates  received  by  I  two  strangers.  An  account  ma^  be  taken,  however, 
him.  The  defendant,  however,  insisted  that  the  |  in  this  court  between  the  guardian  and  ward,  and  if 
plaintiff  was  barred  by  the  Statute  of  Limitations,  a  wrong  item  is  introduced  it  will  not  be  allowed, 
•ad  by  lapse  of  time,  from  making  any  demand  and  yet  tlie  account  is  all  one  aide,  and  there  is  no. 
against  him  as  late  guardian  of  W.  B.  Mathew.  It  I  thing  at  all  like  mutual  aceounia,  and  therefore  the 
anieared  that  the  d^endant  had  been  concerned  in  account  can  only  be  taken  on  the  ground  that  the 
other  matters  for  the  plaintiff  and  her  family  besides  relation  of  trustee  and  eetlui  que  trust  exists  be- 
faeing  joint  guardian  with  her  of  her  son,  and  in  ^  tween  the  parties.  Again,  a  guardian  iti  snch  cases 
recpect  of  these  he  bad  various  accounts  which  gets  his  costs  as  between  solicitor  and  client,  and  in 
it  was  alleged  he  had  blended  together.  Mrs. '  taking  the  account  is  chstged  with  interest  on 
Elixabeth  Maria  Mathew,  who  was  the  mother  i  balances  in  hand,  and  that  caik  only  be  on  the  ground 
of  Edward  William  Mathew,  the  testator  in  |  that  the  relation  of  trustee,  fnd  cnfui  que  trust 
die  case,  died  on  the  17th  of  February,  exists.  It  is  said  that  the  Court  acta  sometimes  in 
1835,  having  by  her  will  given  the  plaintiff  a  life  analogy  and  sometimes  in  obedience  to  the  statute  of 
interast  in  certain  property,  and  havmg  appointed  :  limitations,  and  if  there  has  been  a  waiver  of  the 


fke  defendant  her  executor,  and  the  defendant  was 
■iM  employed  by  the  plaintiff  to  assist  her  in  taking 
kttera  of  administration  to  her  son,  so  that  the  de- 
fendant was  accountable  to  the  plaintiff  in  three 


right  or  an  acquiescence  in  tiie  facts  of  the  account- 
ing iMTties,  then  the  Conrt  will  not  interpose,  and 
that  is  true  if  the  account  has  been  fairly  made  out 
and  settled.    But  here  it  is  not  pretended  that  the 


feveral  ways, — first,  in  her  capacity  of  administratrix  |  accounts  were  settled  or  taken  at  all,  and  it  is  now 
to  her  son ;  secondly,  as  tenant  for  life  nnder  the '  nearly  ten  years  since  the  infant  attained  twenty- 
will  of  Mr.  E.  M.  Mathew,  under  which  she  was  '  one,  and  nine  years  since  he  died.  It  is  said,  how- 
entitled  to  considenble  benefit ;  and,  thirdly,  as  joint  ever,  that  the  guardian  in  this  case  after  so  long  a 
guardian  with  her  of  her  son,  and  receiver  of  the  I  time  is  nnable  to  produce  accounts  for  many  of  the 
rents  of  his  real  estate.  There  was  a  good  deal  of  i  items;  but  if  he  is  not  able  to  do  so,  tlut  is  no 
correspondence  between  the  solicitors  of  the  parties  reason  why  an  account  should  not  be  directed.  I  am 
and  the  parties  themselves,  but  ultimately  the  de-  |  clearly  of  opinion  that  the  guardian  must  be  treated 
fendut,  not  being  able  to  prodnoe  vouchers  for  cer-  |  as  a  trustee,  and  that,  therefore,  subject  to  anything 
tain  items  of  disDursemcnts,  and  the  items  being  j  Mr.  Craig  may  say  to-morrow  momicg,  and  to  any 
therefore  objected  to,  the  plaintiff  set  up  the  Statute   authority  he  may  produce,  I  must  direct  an  account 


of  idmitations,  and  refus^  to  give  any  farther  ac- 
count.   The  cause  now  came  on  to  be  heard. 

R.  Palmer,  ChanHtu,  and  Caldecotl,  for  the 
plaintiff,  contended  that  tbe_  plaintiff,  as  testa- 
mentary guardian,  and  in  receipt  of  the  rents  of  the 
real  estates,  was  in  f^t  a  trustee  for  the  infant,  and 
therefore  the  Statute  of  Limitations  was  inapplicable ; 
that  as  it  was  bv  the  defendant's  own  request  the 
delay  in  taking  the  account  occurred,  and  the  pro-  I 
oeedings  were  suspended,  no  objection  could  be 
taken  on  that  ground ;  and  that  the  payments  were 
all  made  on  one  combined  account,  without  reference 
to  any  particular  fund,  and  without  any  specific  ap-  { 
ptopnation,  and  therefore,  though  pluntiff  might  j 
not  be  a  trustee,  the  account  as  to  the  ward  was  still 
mien.  They  dted  Burrell  v.  Sibbald,  15  Ves.  185; ! 
Simpion  v.  Inaham,  2  Bam.  &  Cr.  95 ;  Walert  v.  I 
TtmpUiu,  2  Cr.  M.  &  R.  723 ;  Cleaee  v.  /onet,  15  I 
Jar.  SIS;  MeUuA  v.  Mtllkh,  1  S.  &  St  145. 


to  be  taken  in  the  usual  manner,  as  between  trustee 
and  etttui  qut  trust. 


VXCE-CBAWOBXiKOB  XITZOBT 
BSVCB'S  C017XT. 

B«portedby  Oxo.S.  Ai,LimT,Eaq,  of  the  Uiddle  Temple. 
Burrist«r4t-Iiaw. 


Monday,  April  28. 

I  WOODFOKD  e.  WOODPOBD. 

I  CUttM—Partitt — Retiduary  Ugatte*. 

I  The  adminutralor  qfA.  B.  entitled  to  a  moiety  qf 
a  definite  mm,  appropriated  in  retpect  of  two 
thirteenth  there*  qf  a  retidue,  and  alio  eniitl'd 

I     to  a  tenth  part  qfthe  other  moiety,  filed  a  claim 

\     againtt  the  executor  for  payment  i 

I  Held,  that  the  pertont  entitled  to  the  other  eharet 


Crmynai  Greentide,  iot  the  defendant,  insisted  i  aere  neeeuary  partiei. 
Hiat  the  defendant  was  not  a  trustee  after  the  infant  \  This  was  a  claim  by  Joseph  Woodford,  the  ad- 
came  of  age,  whatever  he  might  be  before,  and  tliat  minisirator  of  Walter  William  Woodford,  one 
lie  received  the  rente  as  testamentary  guardian  under  !  of  the  residnary  legatees  of  John  Woodford, 
and  by  virtue  and  operation  of  the  Stat.  12  Car.  2,  c.  24,  ,  who  died  on  the  3rd  of  June,  1838,  and 
and  not  as  trustee,  which  character,  they  contended, :  who,  by  his  will  dated  the  1 1th  of  August,  1836,  gave 
did  not  belong  to  him  at  all.  They  cited  Co.  Litt.  ■  the  residue  of  his  personal  estate  to  trustees  npon 
87  b;  Stat.  21  Jac.  1,  c.  16;  Lockeyv.Lochey,  Free. :  trust,  to  convert  the  same  into  money,  and  to  stand 
Ch.  518;  Foley  v.  Hill.  I  Ph.  SS9;  Beekford  v.  possessed  thereof  as  to  two  thirteenth  parte  in  trust 
Wade,  17  Ves.  87 ;  Bac.  Abr.  "  Guar.  &  Ward  "  ;  fcr  Walter  William  Woodford  and  John  Woodford 
Beaifort  v.  Berty,  I  P.  W.  703.  {  equally 'to  be  divided  between  them,  and  to  be  vested 

The  MASTEa  of.  the  Rolls.— The  case  is  one  in  [  intoreste,  and  to  be  paid  and  payable  to  them  at  their 
which  the  question  is,  whether  this  relation  of  testa-  respective  ages  of  twenty  years ;  and  the  said  testator 
mentary  guardian  and  ward  is  a  strict  relation  of :  directed,  that  daring  the  lives  and  life  of  the  said 
trustee  and  ce«<iit  ^e  trust.  It  is  a  peculiar  rela  |  Walter  William  Woodford  and  John  Woodford,  and 
tion,  and  as  testamentary  guardian  he  is  not  merely  such  suspense  of  vesting  of  their  shares  as  aforesaid, 
guardian  of  the  property  and  estate,  but  he  is  also  the  said  trustees  should  stand  and  be  possessed  of 
a  gnaidian  of  the  person,  and  bonnd  to  see  to  the  the  said  two  thirteenth  parte  or  shares  in  trust  to 
education,  maintenance,  &c.  of  the  ward,  and  there-  j  invest  the  same  as  therein  mentioned,  and  to  pay  the 
fbre  he  must  be  made  responsible  for  the  discharge  income  thereof  for  or  towards  the  maintenance  of 
of  those  duties.  In  The  Duke  of  Beaufort  v. !  the  said  W.  W.  Woodford  and  J.  Woodford,  in 
Berty,  1  P.  W.  703,  Lord  Macclesfield  observed,  !  eoual  shares ;  but  in  case  either  of  them  the  said 
"that  guardians  were  but  trustees,  and  that  the  i  W.  W.  Woodford  and  J.  Woodford  should  die  with- 
statnte  by  enabling  the  father  to  devise  the  guardian-  out  obtdning  such  vested  interest  as  aforesaid  and 
■hip  of  his  diildren,  did  no  more  than  empower  the  without  issue,  then  to  be  divided  among  all  the 
father  by  will  to  choose  a  different  person  than  what  \  testator's  other  nephews  and  nieces  to  whom  the 


The  oases  of  Perry  v.  Knott,  S  Bea.  293,  ami 
Lenaghan  v.  Smith,  2  Ph.  301,  were  cited. 

The  TicB-CaANCKLLoa  said  that  he  censideced 
the  defendant  was  entitled  to  be  delivered  at  onoe 
from  such  a  trust,  and  directed  the  daim  to  standi 
over,  with  liberty  to  amend  by  adding  partiei  or 
otherwise.  

Thurtday,  April  24. 

Gillies  e.  Loholandk. 

Settlement— Real  ettate—Witt. 

In  1789  a  ram  q/°  moiiey  war  vetted  m  Irtutet*  sa 

truttfor  A.  the  wife  qf  B.  and  m  that  year  tk* 

wat  invetled  in  the  purchate  of  real  eetate 


the  law  would  have  appointed,  and  to  continue  that 
guardianship  to  a  different  time  than  the  guardian- 
ship in  sorage  woold  have  continued,  viz.  until  21 


other  shares  had  been  given. 

The  daim  stated,  that  with  the  ezoeption  of  the 
said  two  thirteenth  shares  and  one  other  which  was 


instead  of  14,  but  that  still  a  guardian  appointed  I  sufficiently  secured,  all  the  shares  were  duly  paid ; 


according  to  the  statute  had  no  more  power  than  a 
goardian  in  sorage,  and  as  the  Court  oould  interpose 
where  there  was  a  guardianship  in  sorage,  so  might 
it  also  do  in  a  case  of  guardianship  by  the  statute, 
both  being  equally  trustees;  and  that  this  Court 
would  interpose  if  guardians  gave  occasion  to  suspect 
their   behaviour, 'and  that  this    interference    was 


that  in  the  year  1841  the  trustees,  through  their 
solicitor,  transmitted  a  copy  of  the  residuair 
account,  whereby  it  appeared  that  the  two  thirteenth 
shares  amounted  to  595;.  3s.  2d. ;  that  W.  W. 
Woodford  attained  his  age  of  twenty  years,  and  died 
on  the  8th  of  May,  1848 ;  and  that  the  claimant  was 
his  administrator;  that  John  Woodford  died  under 


grounded  upon  the  general  power  and  jurisdiction  twenty,  and,  consequently,  the  claimant  had  become 
which  it  had  over  all  tmste,— and  a  guardianship  was  entitled  to  an  eleventh  part  of  the  moiety  of  the  said 
most  pUinly  a  trust."  The  guardianship,  therefore,  |  fund ;  that  one  of  the  trustees  became  bankrupt,  and 
is  not  confined  to  property,  but  goes  much  beyond   that  the  other  placed  the  sum  to  a  joint  account 


that  All  tlie  property  a'gnardian  acquires  in  that 
character  is  held  bjr  hun  as  a  trustee  for  the  ward,  to 
be  applied  for  tus  education,  support,  &c.  In 
Mettith  T.  Itettith,  Sir  John  Leach  granted  an  in- 
junction to  restrain  proceedings  in  sn  action  by  the 
guardian  to  recover  the  balance  claimed  by  him  on 
acconnt  of  transactions  after  the  ward  came  of  age ; 
another  aoeotmt  waa  to  be  talnn  on  equitable  prin- 
dplea,  and  it  was  sufficient  for  thenurpoaeoif  olrtain- 
mg  tlM  iqiaBation  to  shew  that  the  relation  of 


with  the  other  trustee  at  a  bank,  where  the  whole 
was  lost;  and  that  the  defendant,  the  solvent  trustee, 
was  liable  to  make  good  the  same.  The  claimant, 
therefore,  prayed  the  payment  of  the  sum  due  to 
W.  W.  Woodford. 

Wigram  and  P.  S.  William*  in  support  of  the 
daim. 

R.  Palmer  and  Renthaui,  tat  the  defendant,  ob- 
jected that  the  other  parties  entitled  to  the  retidue  of 
Om  tertator's  ettata  oogfat  to  be  parties  to  the  soit 


which  wot  eomeyed  to  the  tratteet  upon  tm*t 
for  A. for  life  for  her  teparate  ute,  and  ^fter  ktr 
deceaeefor  the  children  qfA.  and  B.  anii  in  da- 
fault  qf  children,  without  lawful  ittue,  then  far 
B.  in  fee.    The  deed  alto  contained  a  power  far 
the  trutteei,  with  the  content  of  A.  mi  B.  to  ittt 
and  re-ineett  the  proeeedt  in  the  purchate  qfremt 
ettate.    In  1801  Me  r«aJ  ettate  wot  told,  and  tha 
proeeedt  were  invuted  in  ttoch,  and  qfterwarda 
re-invettedin  other  ttoek.    In  1815  MerarvMnf 
truetet  etecuted  a  declaration  of  tnat  of  Me 
ttoek  by  nferenee  to  the  truth  qf  the  deed  qf 
1789.    A  1835  B.  died,  leaving  a  ton  and  two 
daughiert  luraiving.    The  ton  died  in  A.'i  life- 
time, leaving  a  child.    A.  died,  leaving  her  tw» 
daughtert  her  luniving,    and  by  her  wiU  tia 
aav'e  all  her  pertonal  ettate  to  her  danghtera^ 
'but  made  M  ditpoiition  of  real  ettate.    A  tuit 
wai  inttUuted  by  the  iiffant  child  qf  the  ton, 
daiming  an  interttt  in  the  ttoek  before  «mis- 
tioned,  and  it  wat 
Held,  that  the  ttoek  remained  a»  reel  ettate;  that 
the  ultimate  trmtt  under  the  deed  o/ 1789  ■>■»  t» 
favour  cf  A.  abtolutely,  lubject  to  the  life  ia~ 
terett*  mher  children,  but  that  the  tame  did  not 
patt  by  her  will,  and  therrfore  detcended  to  tka 
infant  child  qf  her  ton,  at  her  heir-at-law. 
The  sum  of  1,8S0<.  Jamaica  currency,  waa  ia 
1789  vested  in  William  Campbell  and  John  Cun- 
ningham, in  trust  for  Elizabeth  Mary   Gillies,  the 
wife  of  MacLaurin  Gillies,  of  Jamaica;    and  in 
the  same  year  this  money  was  invested  by  thea 
with  the  conctirrence  of  MacLaurin  Gillies  and  hie 
wife  in  real  estate.    By  an  indenture  dated  the  1st 
of  September,  1789,  and  dul;r  enrolled  in  Jamaica, 
James  Ingram,  in  consideration  of  1,850/.  Jamaica 
currency,  paid  to  him  by  Campbell  and  Cnnningham, 
conveyed  to  them  a  messuage,  land,  and  heredita- 
mente,  called  Fowler's-hill,  in  Montego  Bay,  in  Ja- 
maica, to  hold  the  same,  with  the  appurtenanoea, 
unto  and  to  the  use  of  the  said  Campbell  and  Con- 
ningham,  and  the  survivor  of  them,  and  the  hein, 
executors,  and  administrators  of  such  survivor,  upon 
trust  for  the  sole  and  separate  use  of  Elixabetii 
Mary  Gillies  for  her  natuitd  life,  and  after  her  de- 
cease in  trujt  and  to  and  for  the  use,  benefit,  and 
behoof  of  all  and  every  the  children  (if  more  than 
one)  of  the  body  of  the  said  MacLaurin  Gillies  on 
the  body  of  the  said  Elizabeth  Mary,  his  wile,  be- 
gotten and  to  be  begotten,  to  be  equally  divided 
amongst  them,  share  and  share  alike,  to  take  at- 
tenante  in  common,  and  not  as  joint  tenants,  and  m 
defoult  of  such  child  or  children,  without  lawfaL 
issue,  then  in  trust  and  to  the  use  of  the  aaad 
MacLaurin  Gillies,  his  heirs  and  assigns,  for  ew- 
The  indenture  also  contained  a  proviso,  that  it  sbooU 
be  lawftd   for  MacLaurin  Gillies,  and    Elizabeth 
Mary,  bis  wife,  to  sell,  and  the  trustees,  at  the  re- 
quest of  MacLaurin  Gillies  and  ius  wife,  to  con- 
sent to  such  sale  of  the  said  hereditaments,  and 
to  lay  out  the  moneys  arising  by  such  sale  or  sales  in 
the  purchase  of  other  freehold  hereditamente  aa  might 
be  directed  by  Gillies  and  his  wife,  and  to  resell  and 
reinvest  the  moneys  on  new  pnrcbases,  as  oAeo  aa- 
Gillies  and  his  wife  should  think  fit,  such  heredSte- 
mente  so  to  be  purchased  aa  aforesaid,  <o/Jet  fuofiet, 
to  be  settled,  conveyed,  and  assured  to,  and  far 
such  uses,  intente,  and  purposes,  npon  mcb  tnata,. 
and  nnder  and  subject  to  such  provisoes,  limitatiomt, 
and  agreemente,  as  were   thereinbefore  expreeaed 
concerning  the  said  hereditamente  thereby  granted. 
In  1801  Ounpbell  and  Cunningham,  at  the  reqoaat 
of  Gillies  and  his  wife,  sold  the  hereditaments,  and 
the  settlement  was  delivered  over  to  the  porchaaar. 
Ilie  moneys  wiring  from  the  sale  were  from  time  t» 
time  invested  in  various  securities  by  the  twiitaw, 
and  in  1815  they  were  invested  in  a  sum  of  l.TOOt. 
Navy  five  per  cent,  annuities,  in  the  name  of  Camp- 
bell the   surviving   trustee.     In  February,   ISlX- 
Campbell  executed  a  deed,  declaring  that  tbe  aam 
was  held  by  him  upon  the  tmste  of  the  deed  of  lat 
of  Septemoer,   1789.    The  stock  was  never  acain 
invested  in  the  |>orchaae  of  land,  and  Mrs.  Gluiea 
received  the  dividends  aa  they  became  due.    Blac 
Laurin  Gillies  died  in  1835,  intestate,  leaving  Efiza- 
beth  Mary,  his  widow,  and  George  Gillies,  hu  ddaat 
surviving  son,  him  surviving.    Elizabeth  Mary  Gfl- 
lies  by  her  will,  dated  the  4th  of  September,  I84I, 
bequeathed  as  follows : — "  I  give  and  beqaaath  alL 
my  moneys,  and  securities  for  moneys,  gooda,  i ' 
tels,  cremto,  uid  all  other  my  personal  estate 
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ifteti  whatsoerer  and  whentoerer,  and  of  erer^ 
Und  soever,  which  I  shall  be  ponesied  of  or  enti- 
tled to  at  the  time  of  my  deoeaae,  either  in  powei- 
non,  remainder,  revenion,  or  ezpectancjr,  subject 
to  the  payment  thereout  of  all  my  jut  debts  and 
ftmeral  and  testamentarr  expenses,  unto  my  two 
daughters,  Elizabeth  Gillies  and  Martha  GilUes,  of 
Ennoidli,  equally  to  be  divided  between  them, 
share  and  share  auke,  as  tenants  in  common ;  and  I 
make,  nominate,  and  appoint,  my  said  two  daugh- 
ters, Elizabeth  Gillies  and  Ibrtha  Gillies,  the  eze- 
cntrizes  of  this  my  will."  The  testatrix  died  in 
A|>ril  1845.  Mr.  and  Mrs.  Gillies  had  thirteen 
children,  of  wh<nn  one  died  before  the  data  of  the 
deed  of  17^,  nine  after  that  date,  and  daring  the 
lifeof  Mr.  and  Mrs.  Gilliea;  the  said  Geoige Gil- 
lies, who  died  after  his  &ther,  but  in  his  mothsir's 
lifb-time,  leaving  issue ;  and  the  two  daughters  men- 
tioned in  Mrs.  GiUies's  will,  both  of  whom  surnved 
their  mother.  The  present  suit  was  institnted  on 
behalf  of  the  infant  son  of  George  Gillies,  for  the 
pmposa  of  establishing  his  right  to  ten  twelfth  parts 
of  1,785/.  three  and  a-qnarter  per  oemt.  Bank  An- 
nuitiss,  which  represented  tlie  estate  settled  by  the 
deed  of  1789. 

Walter  and  Stevens,  for  the  phuntilBi,  contended 
that  the  stock  must  be  considered  as  real  estate,  and 
that  Mn.  Gillies  had  not  by  her  will  disposed  i^her 
resulting  interest  in  the  same  under  the  deed. 

Teed  and  RennalU  and  K.  Porter  and  C.  P. 
PUUipe,  for  the  defendants. 

The  following  cases  were  dted :  Hertford  r.  Ra- 
mhMU,  1  Bea.  481;  5  Bea.  51;  TVifiie/  T.  Tkom. 
ton,  12  Ves.  345;  and  CotkKm  r.  Coekeem.  12  CI. 
&  Kn.  121. 

The  Vicb-Cramcillor  said  it  appeared  to  him 
that  the  just  inference  from  the  will  before  the 
Court  was  that  the  sum  of  1,85<M.  lud  ont  in  1796  in 
the  purchase  of  real  estate  was  in  every  sense  per- 
aoaalty  belonging  to  Mr.  and  Mrs.  Gillies,  or  to  him 
in  her  right.    It  was  not  a  jdst  inference  from  the 
materials  before  the  Court  that  that  sum  absolutely, 
to  all  intents  and  purposes,  was  reduced  into  posses- 
sion by  the  husband.    In  his  opinion  it  ought  to  be 
taken  that  the  money  found  its  way  direct  firom 
those  who  represented  the  estate  into  the  hands  of 
the  trustees  of  the  deed  of  1789;  still  ha  was  of  opi- 
nion that  it  was  competent  to  the  wifs  to  direct  its 
inyeatment  in  real  estate.   He  was  of  opinion,  there- 
fine,  that  that  investment  bonnd  the  husband  and 
wife;   that  the  property,  therefore,  benune  to  all 
intents  and  purposes  real  estate,  and  that  consider- 
ing the  nature  of  the  settlement  after  the  maniage 
of  Mr.  and  Mrs.  Gillies,  the  length  of  time  that  had 
elapsed  since  that  deed,  and  the  want  of  eontempo- 
raneous  evidence  bejrond  it,  the  rights  in  that  real 
estate  must  be  bound  by  the  deed  as  it  stood.  There 
was  nothing  in  which  the  deed  ooold  be  reformed  or 
amended ;  it  woald  probably  have  been  different  had 
it  been  a  case  of  marriage  artides.    According  to 
the  true  construction  of  the  deed  his  Honour  thought 
diat  it  gave  the  property  beneficially  to  Mrs.  Gilfies 
Cor  her  life  to  her  separate  use,  afterwards  to  her 
diildran,  so  many  soever  as  there  might  be,  for  life ; 
but   the    deed    did    not   validly   do   any   more. 
Cor    the    remainder    professed    to    be    nven    to 
the  husband  was  not  only  afler  the  death  of  the 
children,  but  after  the  deaui  of  the  children  wlthont 
lawful  issue.    So  far,  therefore,  there  was  no  trust 
created.    The  trust  resulted,  according  to  the  title 
of  the  money,  not  as  money,  but  as  1^ ;  still  hmd 
«eoording  to  the  title  to  the  money,  and,  as  his 
Honour  was  of  opinion  that  that  money  was  not 
redooed  absolutely  into  possession,  he  thonght,  in 
eOect,  that  the  trust  of  the  land  was  for  the  husband 
aod  the  wife,  and  as  the  hasband  died  without  doing 
any  further  act  to  affect  the  property,  the  trnst  took 
effect  ultimately  for  the  single  and  absolute  benefit 
of  the  wife.    It  appeored,  however,  that  in  the  year 
1801,  twelve  years  after  the  settlement,  tiie  pro- 
perty was  sold,- and  the  produce  was  invested  in  the 
rands,  and  aftrrwards  placed  in  another  land  of  stock, 
which  yielded  more  income,  and  the  tmsts  of  that 
fnnd  were  declared  by  the  deed  of  1815,  in  which  the 
hasband  and  the  wife,  so  far  as  she  could  join,  joined 
in  declaring  the  stock  to  be  upon  the  trusts  of  the 
deed  of  1789,  leaving  it,  therefore,  real  estate.    The 
luuband  died  in  1835,  and  was  survived  by  three 
children  of  the  marriage,  and  the  wife,  who  died  in 
1845,  was  also  survived  by  two  children  of  the  mar- 
riage.   There  was  no  doabt  whatever,  but  that  at 
the  death  of  the  hasband  the  fund  was  impressed 
with  the  character  of  real  estate.    After  the  hus- 
band's death,  the  wife  had  no  power  of  herself  to 
•diange  that  character,  because  her  children  had  a 
▼oice  in  the  matter,  inasmuch  as  they  were  entitled 
to  the  life  interests  in  remainder.    But  even  if  that 
vrere  ont  of  the  case,  there  was  no  evidence  whatever 
to  shew  that  the  widow  intended  to  change  the  cha- 
racter of  the  fund ;  and  it  was  not  the  actual  state  of 
the  ftod,  but  the  state  in  which  it  ought  to  have 
been,  that  governed  the  case,  and  the  fund  remained 
aa  it  was  originally,  unless  there  had  been  an  act 
.declaratory  of  the  intention  to  change  it ;  an  act 
which,  in  TViquet  r,  TAomtim,  was  held  to  be 


effaetual.  In  the  present  ease,  his  Honour  fbund  no 
such  act;  he  found  himself  obliged  to  say,  that 
during  the  whole  of  the  life  of  Mn.  Gillies,  after  her 
husbuid's  death,  this  remained  impressed  with  the 
ehaneter  of  real  estate;  that  was,  subject  to  the 
trust  to  be  invested  in  land  to  be  settled  on  Mrs. 
OilHes  for  life,  remainder  to  the  daughters  for  their 
lives,  with  remainder  to  Mn.  Gillies  in  fee.  Hav- 
ing been  survived  by  her  danghten,  he  did  not 
appidiend  that  it  was  oompetent  fbr  her,  by  her 
wUI,  to  direct  a  different  mode  of  disposing  of  the 
firad.  Still,  however,  as  she  had  the  absolute  pro- 
perty, subject  to  her  daughter's  revenionary  life  in- 
terests, she  might,  by  any  words  fit  for  the  purpose, 
have  dedared  how,  subject  to  their  life  interests,  it 
should  go;  therefore,  if  she  had  given  all  her  pro- 
perty, in  general  words,  no  doubt  it  would  have 
passed.  Host  unluckily,  however,  meaning,  as  he 
coidd  not  but  suppose  she  did,  to  give  everything 
she  had  in  the  world  to  her  danghten,  she  had  used 
only  words  descriptive  of  personal  estate  merely. 
She  had  given  her  personal  estate  in  remainder  re- 
version or  expectancy,  but  that  gift  was  preceded 
by  the  words,  "  which  I  shall  be  possessed  of  or  en- 
titled to  at  the  time  of  my  deceased,"  they  were 
mudi  too  vague  and  general  to  have  reliance  ^aced 
on  them,  aamdicating  a  particular  intention.  Being 
of  opinion  that  this  was  not  penonalty,  he  must 
reluctantly  come  to  the  conclusion  that  the  testatrix 
had  died  intestate  as  regarded  this  property,  and 
that  it  had  descended  upon  her  heir-at-law,  subject 
to  her  danghters'  life  interests.  His  Honour  had 
feared  fliat  there  were  two  cases  before  Sir  William 
Gnnt,  whidi  rendered  it  necessary  for  him  to  deal 
with  this  case  aa  he  had,  and  he  found  that  it  was 
so.  These  ware  two  well-known  cases,  viz.  AmMv 
V.  Palmer,  I  Mer.  296,  and  Stead  v.  Newdigatt,  2 
Mer.  521.  Therefore,  if  the  heir-at-law  would  take 
this  property,  he  could  not  take  it  away  from  him. 
All  the  coats  must  come  out  of  the  fund  as  between 
solicitor  and  client.        

Monday,  May  5. 
Bt  parte  Tvnstaix. 
TVitsfe*  Act,  1850  -Aj/pohUment  tfnew  tnuleee. 
Where  a  tettator  had  appointed  a  tile  Irtutee,  vho 
died  inteetate,  the  Court  apjfointed  two  new 
tnuteee  in  hi* place,  and  that  without  a  rtferenee, 
upon  the  production  qf  an  ttffidamt  qfthefilneee 
V  thepropoeed  tnuteee. 

This  was  a  petition  presented  under  the  Trustee 
Act,  1850,  for  the  appointment  of  new  trustees.  The 
testator  by  his  will  gave  the  whole  of  his  property  to 
JohnBlaekbnm,  as  sole  trustee,  and  he  also  appointed 
him  sole  executor;  and  subject  to  certain  arrange- 
ments for  carrying  on  his  business  by  his  wife,  the 
testator  directed  his  whole  estate  to  be  convnted 
into  money  and  the  produce  to  he  invested  upon 
tmsts  for  his  wife,  for  her  life,  and,  after  her  death, 
for  his  diildren.  The  will,  which  did  not  contain 
any  power  for  ibe  appointment  of  new  trustees,  was 
proved  by  John  Blarckbum.  The  testator's  property 
oonstoted  of  real  and  personal  estate ;  and  the  real 
estate  subject  to  a  mortgage  for  70W.  was  the  only 

froperty  now  appUeable  to  the  trusts  of  the  will.  In 
849  Mr.  Blackburn  died  inteetate,  leaving  an  infent 
heir  at  law,  and  administration  was  taken  ont  to  his 
estate.  The  petition  was  presented  by  the  testator's 
widow  and  only  diild,  they  being  the  only  penons 
interested  under  the  will,  and  it  pnyed  the  appoint- 
ment of  Mr.  Woods  and  Mr.  Chiatbum  as  trustees, 
and  a  direction  that  the  said  real  estate  might  be 
vested  in  them  and  their  hein  apon  the  trusts  of  the 
will.  The  petition  vras  served  upon  the  heir-at-law 
and  the  administntion  of  Mr.  Blackburn ;  and  there 
was  an  affidavit  of  the  fitness  of  the  proposed 
trustees. 
Prendergaet  appeared  in  sn|>port  of  the  petition. 
The  Vioe-Chancbllob  said,  that  although  by 
the  will  the  testator  appointed  only  one  trustee,  he 
considered  the  vesting  of  property  in  a  sole  trustee 
so  inconvenient  that  he  should  sanction  the  appoint- 
ment of  two  trustees;  and  as  the  property  was 
small,  he  would  do  so  without  a  reference,  the  affi- 
davit of  the  fitness  of  the  proposed  trustees  being 
satisfactory.  

Tuetday,  May  13. 
Caxwardine  r.  Wishladb. 
CUume — Service  of  writ  tftummoni. 
Service  qf  a  writ  of  tummont  upon  a  claim  for 
forecbnure  upon  the  wife  of  a  perton  interetted 
in  the  equity  <ff  redemption,  and  who  wot  tra- 
velling in  America,  ordered  under  Me  4  jr  5 
Wm  4,  e.  82,  to  he  deemed  good  eerviee  upon  the 
huttand,  the  wife  being  in  the  poueirion  and 
receipt  of  the  rente  <f  the  properly  mortgaged. 
This  was  a  daim  for  foiedosure  by  a  mortgagee  in 
fee.    The  mortgagor  devised  the  property,  the  sub- 
ject of  the  mortgage,  consisting  of  ten  honses,  to  his 
children,  one  of  whom,  Mary,  afterwards  married 
John  Connup.     John  Connnp   left   England   for 
America  in  May  1850,  and  had  there  commenced 
the  trade  of  a  butcher,  and  was  travelling  about  the 
country  tlaaghtering.    He  continued  to  coneepond 


'  with  his  wife,  who  occupied  one  of  the  houses  de- 
.  vised  to  her,  and  received  the  rente  of  the  other. 
I  T.  C.  Wright  moved  that  service  of  the  writ  of 
,  summons  upon  Mary  Connnp  should  be  deemed 
'  good  service  upon  her  husband.  The  (acts  before 
<  stated  were  verified  by  the  affidavit  of  Blary  Connnp. 
I  The  application  was  made  under  the  4  &  5  Wm.  4, 
c.  82,  s.  I,  whereby  the  Court  was  empowered  to 
!  order  that  service  of  a  tubpeena  to  appear  and 
!  answer  upon  the  receiver,  steward,  or  other  person 
I  receivinp;  or  remitting  the  rents  of  the  lands  or  pre- 
mises, if  any,  in  the  suit  mentioned,  should  be 
deemed  good  service  upon  the  party. 

The  Vicb-Chancbllob  said,  that  under  that 
statute  he  would  make  the  order. 

Saturday,  Aug.  2. 

iteToB  Crbltbnbam  Hotei.  Compakt. 

Joint-Stock  Companiee  Winding-up  Acts — Change 

of  Matter  to  whom  rtferenee  Mad  been  mad*. 

Roxburgh  applied  in  this  case  for  the  tranafer  of 
the  reference  firom  Master  Senior  to  Master 
Brougham.  The  application  was  made  with  the 
consent  of  both  Masten,  in  consequence  of  Master 
Broofham  having  already  proceeded  with  the  refer- 
ence in  the  absence  of  Master  Senior. 

The  Vicb-Chancbllok  made  the  order. 

Monday,  Aug,  4. 
Ex  parte  HiLi,  and  Evbrill,  re   Trb  Teino, 

Rbadino,  AMD  Basingstokb  Railwat  Com- 
pany. 
Joint-Stoct  Companiee  Winding-up  Act  qf  1848, 

sec.  7 — Proqf  under  bankruptcy  of  a  company. 

Selwyn,  on  behalf  of  Meesn.  lull  and  Everill, 
solidtora,  moved  for  the  reversal  or  variation  of  the 
decision  of  Master  Richards,  whereby  the  MaMer 
disallowed  the  claim  of  Meesn.  Hill  and  Everill,  as 
creditore  against  the  company,  in  consequence  of  the 
proof  of  Measn.  Hill  and  Everill,  under  the  bank- 
ruptcy of  the  company,  having'  been  iqected  by  the 
commissioner,  and  that  they  might  be  at  liboty  to 
make  proof  against  the  company  in  respect  of  the 
the  dent  claimed  by  them  before  the  Master. 

The  company  was  dissolved  under  Lord  Dalhonsie's 
Act  in  August,  1846,  and  the  company  was  after- 
wards adjudged  bankrupt.  On  the  30th  of  Mardi, 
1848,  the  commissioner  rejected  Messn.  Hill  md 
Everill's  claim  to  prove,  "  subject  to  liberty  to  re- 
open the  matter  in  case  of  the  decision  of  Mr.  Com- 
missioner Shepherd  on  Green's  daim  being  reversed, 
but  application  to  be  made  for  that  purpose  within 
fourteen  days  afl«r  the  order  to  be  made  thereon  by 
the  Vice-Cbancellor."  The  decision  in  Oreen'e  case 
waa  reversed  on  the  7th  of  March,  1849,  but  no  re- 
newed application  was  made  by  Messn.  Hill  uid 
Everill.  On  the  29th  of  June,  1849,  this  company 
was  ordered  to  be  wound  up. 

Roxburgh,  tor  the  official  manager,  oppoaed  the 
motion,  on  the  ground  that  under  uie  7tn  section  of 
the  Winding-up  Act  of  1848  the  proceedings  in 
bankruptcy  were  condusive,  and  that  they  could  not 
be  reopened. 

The  Vicx-Crancelior  said,  that  he  would  give 
leave  to  Messn.  Hill  and  Everill  to  go  in  before  the 
Master,  and  make  such  proof  as  they  could  establish. 
If  it  was  wished,  the  order  might  be  drawn  up  in  the 
matter  of  the  bankruptcy  and  in  the  matter  of  the 
winding-up  order.      

V.  O.    &OBS    (nL&JTWOa.TH'B    OOV»T. 

Beported  by  W.  H.  BainrxT,  Esq.  of  Llnooln's-inn, 
BarriiterHtt-Law. 


Monday,  Aug.  4. 
Rt  The  Windino-df  Acts  1848  ako  1849,  and 
Trb  Wolvekhamfton,  Chester,  and  Biek- 
bnhxao  Junction  Railway  Company. 
Holboyd's  Case. 
Appeal — Contributory. 
Leave  to  appeal  agaitut  the  decition  qf  the  Maettr 
(whereby  H.  the  appellant,  had  been  put  upon  the 
litt  of  eontributoriet  a  year  ago,  and  who  wa» 
now  about  to  be  called  upon  for  contribution  to 
wind  up  the  affmr*  of  thii  company)  granted,  on 
the  ground  that  the  appellant  had  previously  paid 
a  certain  tum  in  full  qf  all  demands  for  contri' 
button. 

This  was  an  application  for  leave  to  appeal  against 
the  dedsion  of  the  Master  who  had  put  the  name  of 
Mr.  Holroyd  upon  the  list  of  contributories  Awards 
winding  up  the  affaire  of  this  association.  Twenty- 
five  shares  in  the  company  had  been  originaUy 
allotted  to  Mr.  Holroyd  as  a  provinonal  committee- 
man, bat  who,  however,  had  never  accepted  them. 
He  bad  acted  as  a  provisional  committeeman,  and 
had,  shortly  after  the  abandonment  of  the  project, 
paid  with  othen  a  sum  of  120/.  towards  a  fund  fsr 
settling  all  demands  upon  the  projecton  of  the 
attempted  company.  At  the  time  he  made  this 
payment,  there  was  an  express  undentanding  that  it 
waa  to  discharge  him  fix>m  all  future  payments  or 
liabilities.  The  Master  had  put  his  name  on  the  list 
of  contributories  about  twelve  months  since,  and  he 
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was  now  oboat  to  ciB  upon  lb.  Hobojd  for  a  oon- 
tritmtion  towards  satia^nf  a  demand  npon  the 
company  to  the  extent  <k  5,000/.  The  Master  had 
deiajred  making  a  final  order  upon  the  snbject.  to 
enaUe  the  appellant  to  apply  to  the  Court  as  be 
might  be  adTuied.  The  present  application  was  in 
consequence  made  for  leave  to  appeal  acunst  the 
Master's  dedsion,  declsring  Mr.  Holroyd  to  be  a 
contribntoiy. 

SoU  and  Selwyn,  for  the  appellant,  reUed  npon 
Ommehaefi  case,  16  Law  T.  146,  189. 

Bethett  and  Roxburgh,  for  the  official  manager, 
contra,  contended  that  Mr.  Holroyd,  by  his  acts, 
had  completely  accepted  the  allotment  of  the  shares ; 
and  tnasmach  as  his  name  hod  been  placed  and  had 
remained  upon  the  list  of  contributories  a  whole 
year,  he  was  not  now  entitled  to  question  the  de- 
cision of  the  Master  in  that  respect. 

The  Vice-Chanckllob  said,  that  in  (his  case  he 
must  be  satisfied  of  two  things,  first,  that  there  were 
sofficient  grounds  for  the  present  appeal,  and  next, 
whetiier  there  had  been  snch  delay  on  tiie  part  of 
Mr.  Holroyd  as  to  disentitle  him  to  what  was  asked. 
As  to  the  first,  he  should  give  no  reasons  for  his 
opinion ;  but  on  the  second,  it  appeared  to  him  that 
Mr.  Holroyd  had  paid  the  120/.  on  the  express 
miderstanding  that  he  was  not  to  be  called  upon  to 
make  any  further  payment,  or  be  under  any  further 
liability.  He  (the  Vioe-Chanoellor)  should  there- 
fore give  leave  to  appeal,  but  Mr.  Holroyd  must 
undertake  not  to  apply  to  have  back  any  part  of  the 
120/.  Ordered  aeeordingfy. 


vxcB>oKAVcn»nt  tv»i*bs« 

COtTXT. 

Beported  by  J.  Hainix  Coou,  Esq.  Burister-st-Law. 

Ma)/  8  and  July  6. 
Fbbeman  t).  LOMAB. 
Bqrtitable  let-qff—Crou  denuaUU. 
A  bill  vxu  filed  for  payment  of  part  <tf  a%  unpaid 
legacy  due  to  a  legatee,  the  plaint^  being  the 
auigneet  of  the  legatee,  who  had  become  bank- 
rupt.     The  d(feniant,  the  executor,  admitted 
oste/t  for  payment  of  the  legacy,  but  claimed  a 
right  to  retain  the  unpaid  part  of  the  legacy  in 
part  payment  of  a  debt  due  from  the  legatee  to 
him,  but  net  due  to  him  ae  executor  qf  the  tet- 
tator't  will  ; 
Held,  that  the  drfendant  not  not  entitled  to  retain 
the  money  for  luehpurpoie,  the  rule  qf  tet-off  in 
tfuity  not  being  applicable  to  crott  demandt 
tphieh  eaitt  in  different  right: 
The  bill  in  this  case  was  filed  by  the  Bssi|nees  of 
James  Napier,  a  legatee,  against  the  surviving  exe- 
cutor of  the  will  of  Thos.  tiomas,  the  elder.    The 
testator,  by  his  will  dated  in  1815,  gave  a  legacy  of 
1,000/.  to  bis  daughter,   Mary  Wood,  a  married 
woman,   for  life,  and  after  her  decease,  gave  the 
principal  to  her  children  who  should  attain  tie  age  of 
tweoty-one.    He  appointed  hie  son,  Thomas  Lomas, 
the  younger,  the  defendant,  and  R.  Bentley,  his  exe- 
cutors.    He  died  in  1816,  aixi  his  will  was  proved  by 
theeoeoutors.  Mrs.  Wood  had  only  one  child,  Martha 
Iiomas  Wood,  who  in  1835  attained  twentv-one,  and 
in  1840  manned  James  Napier.    No  settleasent,  or 
aoeement  for  •  settlement,  was  made  on  that  event. 
Mr.  Bentley  died  in  1842,  but  had  accounted  with 
his  co-executor  for  all  his  receipts.     Soon  after  his 
death  the  surviving  executor,  at  the  instance  of  Mrs. 
Wood  and  Mr.  and  Mrs.  Napier,  paid  to  him  500/. 
part  of  the  1 ,000/.  and  all   three   joined   in  the 
receipt.    In  1843  Mrs.  Napier  died  intestate,  and 
her  husband  took  out  letters  of  administration  to 
her  estate.    In  1847  he  became  bankrupt,  and  the 
plaintilfis  were  appointed  his  assignees.    Mrs.  Wood 
died  in  1848.    The  bill  (not  seeking  to  affect  the 
estate  of  Mr.  Bentley)  prayed  that  it  might  be  de- 
clared that  the  assignees  were  entitled  to  the  500/. 
residue  of  the  legacy,  with  interest,  from  the  death 
of  Mrs.  Wood,  and  for  payment  accordingly.    The 
defendant  admitted  assets  for  the  payment  of  the 
500/.  and  interest,  but  set  up  a  title  to  retain  the 
money,   because,   before  the  bankruptcy,  he  had 
joined  James  Napier  and  other  persons  in  certain 
promissory  notes,  as  soretjr  for  him,  and  that  he 
did  so  by  reason  of  his  having  under  his  control  the 
remainder  of  the  1,000/.  l^acy;  and  that  James 
Napier  had  given  him  a  warrant  of  attorney  for  the 
amount ;  and  that-after  the  bankruptcy  he  had  been 
forced  to  pay  the  money  due  on  the  promissory  notes, 
amounting  to  518/.  Cs.    The  defendant,  therefore, 
asserted  that  he  was  entitled  to  retain  the  balance 
of  the  legacy  in  payment  of  so  much  of  the  money 
paid  by  him,  and  interest  thereon. 

The  Solicilor-General  and  Torriano,  for  the 
plaintiflii,  cited  Biehop  v.  Church,  3  Atk.  691; 
Whitaker  v.  RwA,  .\mbl.  407 ;  Medlicol  v.  Bovjee, 
1  Ves.  208;  Cherry  v.  Bouttbee,  2  Keen,  319,  and  4 
Myl.  and  Cr.  442 ;  and  GaU  v.  Luttrell,  1  Yo.  & 
Jer.  180. 

Olatte,  for  the  defendant,  relied  on  itonJHnv  v. 
Barnard,  5  Mod.  32;  Jifi  v.  Wood,  2  P.  \S^m8. 
131 ;  aark  v.  Corl,  Cr.  &  PhlU.  1S4;  Smceon  v. 


Smmtl,  id.  161 ;  and  Ctmrtemu  t.  WitUamt,  3 
Han,  539. 
The  SoUeUor-Otmerai  replied. 

Saturdtif,  Jtdy  5.— The  Vic«.Chai»cm.u)».— 
The  plaintiffs  in  this  caae  were  the  aarigness  of 
Jame*  Napier,  a  bankrupt.    The  defendant,  Thomas 
Lomas,  was  the  surviving  executor  of  Thomas 
Lomas,  the  elder.    Tbomos  Lomas,  tin  elder,  byhis 
wiU,  dated  the  24di  of  June,  1815,  bequcattied  the 
interest  of  1,000/.  to  his  daughter,  Mary,  wife  of 
George  Wood,  for  her  life,  and  after  her  deeease 
bequeathed  the  principal  to  and  amongst  her  children 
who  should  attain  twenty-one.     The  residue  of  his 
property  he  gave  to  the  definidant,  Thomas  Lomaa, 
whom,    with    Richard    Bentley,  he  appointed  iris 
executors.    The  testator  died  in  the  year  1816,  aad 
his  will  was  proved  by  both  exeontors.   Mary  Wood, 
the  testator's  daughter,  had  one  duld  only,  Martha 
Lomas  Wood ;  she  attained  her  UMyority  in  1835 ;  in 
October,  1840,  she  intermarried  with  James  Napier. 
Richard  Bentley,  the  co-executor  of  the  defenoant, 
Thomas  Lomas,  diad  some  time  previottsly  to  the 
I5th  of  April,  1842,  and  on  that  day,  500/.  part  of 
the  legacy  of  1,000/.  was  paid  to  James  Napier,  on  a 
joint  receipt  given  by  Mary  Wood,  Mary  Lomai 
Napier,  and  James  Napier,  to  &e  defendant,  Thomas 
Lomas,  as  sole  executor  and  residuary  legatee  of  the 
testator.  InJune,I843,MaryLoma8Napierdied,and 
in  December,  1843,  James  Napier  administered  to  her. 
Between  this  period  and  IXeoember  1847,  the  de- 
fendant, Thomas  Lomas,  became  surety  for  James 
Napier  to  various  persons  for  various  sums  of  money, 
for  one  of  which  sums  he  took  a  warrant  of  attorney 
from  Napier  by  way  of  security  against  his  liability. 
In  December  1847,  a  fiat   in    bankruptcy  issued 
against  James  Napier,  under  which  the  plaintift  are 
assignees.    James  Napier  has  never  surrendered  to 
the  fiat,  and  since  the  fiat  was  issued,  the  defendant, 
Thomas  Lomas,  has  been  called  on  to  pay,  and  bos 
paid  on  account  of  his  suretyship,  moneys  exceeding 
in  amount  what  remains  unpaid  in  respect  of  the 
legacy.     Mary   Wood,   the  tenant  for  life  of  the 
legacy,  died  in  January  1848,  and  this  bill  is  filed  by 
the  phuntiHh,  the  assignees  of  James  Napier,  to 
recover  the  unpaid  part  of  the  legacy  of  1,000/.  with 
interest  from  the  death  of  Mwy  Wood.    The  de- 
fendant, Thomas  Lomas,  by  his  answer,  admits  assets 
sufficient  for  the  payment  of  the  unpaid  part  of  the 
legacy,  but  claims  to  retain  the  amount  on  account 
of  payments  made  by  him  in  respect  of  his  surety- 
ship.   The  question  to  be  detirmined  is,  whether  he 
has  this  right  of  retainer  or  not.     Questions  as  to 
the  right  of  dehton  and  creditors,  in  caaes  of  cross 
demands  between  them,  appear  to  have  arisen  and 
been  determined  in  equity  before  the  right  of  set-off 
was  introduced  into  the  statate  law  of  this  country, 
as  will  be  found  on  reference  to   Canon  v.   The 
African  Company,  1  Vem.  121, and  Peterev.  Soame, 
2  Vem.  428,  cases,  both  of  which  were  antorior  to 
the  Stat,  4  Anne,  c.  17,  by  which  the  first  statotory 
provision  for  set-off  in  bankruptcy  was  introdneed; 
and  there  are  other  cases  in  equity  not  fallmg  within 
the  provisions  of  the  statute  of  Anne,  between  the 
date   of  that   statute    and   the  stat    2    Geo.  2, 
c.   22,   by  which  the  right  of  set-off  at  law  was 
given.     {Domman  v.  Malhewt,  Pre.  Ch.  58 ;  Jefe 
V.  Wood,  2  P.  Wms.  131.)     It  is  clear,  therefore, 
that  the  rights  of  debtors  and  creditors  in  cases  of 
cross  demands  between  them,  as  those  demands 
subsisted  in  equity,  were  not  derived  from,  or  de- 
pendant upon,  any  statutory  right  of  set  off ;  and 
on  the  other  band,  it  seems  not  to  be  improbable 
that  the  statutory  rights  were  founded  on  the  equit- 
able rule.    It  is  important,  therefore,  to  the  deter- 
mination of  the  present  question,  to  consider  what 
was  the  foundation  of  the  equitable  rule.     Sir  Tho- 
mas CUrke,    in    Whitaker  v.   Bueh,    Amb.  407, 
though   the   report,    erroneously   as    I    conceive, 
ascribes  to  him  the  opinion,  that  the  rule  was  first 
introduced  into  our  law  by  statute,  refers  the  rule 
itself  to  the  Roman  law,  and  I  have  no  doubt  he  was 
correct  in  this.    By  that  law  (Dig.  lib.  16,  tit.  2), 
it  is  said  (sec.  3),  "  Ideo  compensatio  necessaria  est, 
quia  interest  nostra  potius  non  solvere,  quam  solu- 
tum  repetere."     And  in  the  comment  on  the  word 
"  interest,"  it  is  said  "  Id  est  rum  lis  possit  nno 
judicio  definiri,   scilicet,   per  actionem,    et  excep- 
tionem,  pinralitas,   sen  multitudo  jndiciorum   non 
debet  admitti,  ut  qua  incommoda,  sumptns  que  ad 
ferat :  quinetiam  compensationem  tequistas  posoere 
videtur:  nam  dole  facit,  qui  petit  quod  restitnrus 
est."     And  in  sec.  6  it  is  said,  "  Etiam  quod  nature 
debetur,  venit  in  compensationem."     But  although 
the  Roman  law  was  thus  liberal  in  allowing  com- 
pensation, it  would  seem  that  it  did  not  allow  it  where 
the  cross  demands  were  not  in  the  same  right,  for 
in  sec.  23,  in  the  same  title,  it  is  said,  "  Id  quod 
'  pupillorum  nomine  debetor  si  totor  petat,  non  posse 
'  compensationem  objici    ejus    pecuniie   quam    ipse 
'  tutor  sno    nomine    adversario    debet."    The    rule 
'■  then    being   thus    deduced   from  the  Roman  law, 
I  it  is  to   be  seen  how   it  has  been  dealt  with  by 
I  our  Courts,  and  I   believe,  that  upon  examining 
I  the    autboritiea    it    will    be    found  that,    exoq>t 


■paoial    dmnmatanrv,    Coorta    of    Bqoitf 
hitn     narer    aUowed     cross    demands,   "'«'j"n 
in  different  rights,  to  he  set  the  one  aninst  the 
otiier.    The  caasi  cited  on  that  point  on  the  portof 
the  plaintifi,  to  which  may  be  added  Chapmmt  r. 
Dmiy,  2  Vem.  117,  are  distinct  authorities  againat 
a  right  in  an  ordinary  case,  to  apply  one  of  sodi  d». 
masds  in  satiafhction  of  the  other.    But  it  is  not  to 
be  denied,  on  the  other  hand,  that  an  agreemaa^ 
express  or  imphed,  may  confer  such  a  right,  and  that 
slight  drcuiiistanoes  may  be  sufficient  to  waiiMt 
the  Court  in  pimnining  such  an  agreement.    Tbaa 
the  right  was  admitted  in  Dowman  v.  Matkmaa, 
upon  the  course  of  dealing;  in  Jffiv.  Wood,  opoa 
the  foot  of  the  legatee  having  to  credit  the  executor 
with  the  goods  8un>lied ;  and  in  Janet  v.  Afar 
3  Hare,  568,  on  tlie  ground  of  the  objection  as  to  t 
demand  being  in  different  rights,  having  beea  lo- 
moved  by  the  answer.    This  being  the  position  at 
the  general  question  as  it  stands  upon  the  autiiaai- 
ties,  it  is  hardly  necessary  to  consider  the  reaaoBs 
on  which  the  rale  of  the  Court  is  founded.    It  is 
suffieioit  to  refer  to  the  judgment  in  /met  v.  Jfeasoa, 
as  explaining  the  principle  of  the  rule ;  and  te  ue 
judgment  in  Biehop  v.  CAurci,  3  Atk.  361,  aa  poinfc- 
ingout  the  inconveniences  to  wliieh  a  contrary  rule 
would  lead.    Itmay  be  said,  thatinthe  nreaentaaae 
the  admission  of  aasets  removes  many  of  those  inoosi- 
veniences ;  but  snrdy  the  right  cannot  depoid  u|wiu 
the  amount  of  the  assets.    If  the  right  existB  wkere 
the  assets  are  fully  sufficient,  must  it  not  exist  to  the 
extent  to  whidi  they  are  suffideot  i    The  ineoBve- 
nience,  too,  of  mixing  the  demands,  is  hardly  leas 
whether  the  assets  be  sufficient  or  not ;  for  u  tin 
account  afterwards  foils  to  be  token  with  the  reaidaarir 
legatee,  the  Court  would  be  driven  to  the  asoaatain- 
ment  of  the  debt  doe  to  the  executor  from  the 
legatee,  and    thou^  in  this  particular   ease  Hat 
executor   may  be  himself  the   residuary  knlee^ 
I    cannot   see   how  the    right   con   be   maos   to 
depend   upon  that  fhct.     The  same  state  of  cir- 
cumstanees    existed    in    Medlieot   v.    .Beis**,    1 
Ves.  Sen.  206),  where  Jane  Bowes  was  (as  appoacs 
from  the  registrar's  book,  though  not  from  tha  i»- 
port)  the  execntrix  and  residuary  legatee  of  Or. 
Bowes,  but  the  Court  nevertlieless  in  that  caae  ie> 
fused  the  set-off,  and  acted  on  the  brood  geoanl 
rule  that  there  was  no  right  of  set-off  at  Uw,  and  ao 
right  in  equity  before  the  introduction  of  set-off  ait 
law.    It  remains  to  be  considered,  then,  whethor 
there  are  any  special  drcumslanoes  or  any  ipvmid 
for  presuming  an  agreement  which  will  justify  the 
Court  in  allowing  a  set-off  in  the  present  caae.     I 
am  of  opinion  that  there  is  not,    1  think,  on  the 
contrary,  that  the  fact  of  the  defendant  having  takeai 
a  warrant  of  attorney  leads  to  the  oontrary  presump- 
tion.   I  am  of  opinion  that  the  ptaintiib  are  entitlad 
to  the  decree  which  they  ask,  and  looking  to  the 
caae  as  a  contest  npon  a  point  of  law  in  which  the 
plaintilb  have  succeeded,  I  must  give  them  their 
costs.    I  have  not  noticed  the  other  cases  luftiued 
to  in  aigument,  as  I  do  not  think  they  have  eof 
applicatton-  to  the  present  question.     In  none  at 
them  WOTO  the  demands  in  outer  droit,  fat  wbece 
the  question  arises  with    assignees  in  bankruftay, 
according  to  the  anonymous  case,  1  Mod.  215,  saad 
the  authorities  cited  in  the  note,  the  assignees  sbb 
considered  as  the  bankrupt,  a  circumstance  wUeli 
has  always  created  a  difficulty  in  my  mind  as  to  the 

decision  in  Cherry  v.  Bouttbee;  althongh  had  it  t 

necessary  to  consider  that  case  I  ahonld,  of  ooi 
have  felt  myself  bound  to  foUow  it.  The  other  c 
which  were  dted  in  argument  merely  estahKak  I 
principle  that  where  one  demand  is  equitable  i 
the  other  legal  there  is  set-off  in  equity  if  i ' 
would  be  set-off  at  law  bad  both  the  demands 
legal.    Then  must  be  a  decree  for  pay^aent  of  1 
legacy. 


eoranion  ftako  Courts. 


oomiT  or  QVBsirs 

R«port«d  by  Adah  BimBsron  and  Pin,  Vixmx, 
Bsqra.  Barrbten-st-Law. 

Jan.  20  an</  29,  Feb.  I,  and  May  5. 

Doe  dem.  SHAWcnorr  v.  Palmes,  et  Vz. 

Will— A  Iteration— Bmdenee. 

Jf  a  will,  duly  executed  and  alleeted,  haet  uptm  Ut 
face  an  alteration  or  interlineation,  the  pn»- 
tumption  ie  that  tueh  alteration  or  interHueaHmt 
woe  made  after  the  execution  of  the  mill,  anJ  it 
invalid;  but  meh  pretumption  may  be  rtbuttmd 
by  legitimate  evidence  leading  to  a  een#r«a>y 
conelution. 

Evidente  qf  ttatementi  made  by  the  iettator  ut  « 
date  prior  to  that  of  the  execution  of  tueh  a  triit, 
indicative  of  hit  intention  to  devite  hit  pmptt  tg 
in  the  mode  in  which  it  it  devited  by  Hie  wMl  er 
altered,  it  admittible  to  prove  that  the  altmm 
tion  or  interlineation  wot  made  brfore  the  aarvcai. 
Men  qf  the  wiU. 
This  waa  an  action  of  ejectment,  tried  before  Ijoari 

CampbeU,  CJ.  at  the  Sanuner  Assises,  18M,  Mr 
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tile  eonntr  of  Staffind,  when  a  TercHetirai  fonnd'for 
the  defendsnts,  bat  leave  naenred  to  the  lessor  of 
the  plaintiff  to  move  to  enter  the  verdict  for  the 
plaintiff,  if  the  Court  shonld  be  of  opinion  that 
there  was  no  admissible  evidence  adduced  at  the 
trial  npon  the  part  of  the  defendants  to  jnsti^  |the 
jory  in  finding  that  an  alteration  in  a  will  npon  which 
the  defendants  relied  was  made  before  the  execution 
of  the  will  by  the  testator. 

In  Michaelmas  Term,  Whaietty  obtained  a  rule 
nW  accordingly  to  enter  the  verdict  for  the  plaintiff, 
or  for  a  new  trial,  npon  the  ground  of  misdirection. 
In  Hilary  Term  last,  Keating  and  WhUmore 
shewed  cause.  Whateky  and  Phipton  were  heard 
in  support  of  the  rule. 

The  facts  and  argument  sufficiently  appear  from 
the  jndgment  of  the  Court. — ^The  following  autho- 
rities were  mentioned : — Cooper  v.  Bocketl,  4  Notes 
of  Ca.  685  ;  In  the  goods  qf  Thomat  Crom,  1  Notes 
of  Ca.  189;  In  the  good*  i^  Edward  Jacob, 
ibid.  401 ;  Bvrqoyney.  Showier,  1  Robertson,  13 ; 
Larkhu  v.  Ltcrkint.  3  B.  &  P.  16;  Peehett  v.  Jen- 
khuon,  1  Wms.  Exors.  53;  Bond  v.  Seawell,  3  Burr. 
1773;  Hope  y.  Ahtion,  11  Jur.  1097,;  stat.  3&4 
Wm.  4,  c.  106,  8.  3 ;  Brooike  v.  Kent,  3  Moore,  P.C. 
334;  Knight  V.  ClemenU,  8  A.  &  E.  215;  Trowel 
V.  Cattle,  1  Keb.  21 ;  Best  on  Presumptioas,  85 ; 
Shepherd's  Touchstone,  53  ;  Earl  of  Nembwrgh  v. 
Conmttn  of  Jfewhvrgh,  5  Madd.  353 ;  Hippealey  v. 
Homer,  1  Turn.  &  Russ.  48,  n. ;  Broom's  Legal 
Maxhns,  260;  2  Wms.  Exors.  440,  990;  Miller  y. 
Traeert,  8  Bing.  244  ;  Doe  v.  HiKocki,  5  M.  &  W. 
363 :  Clayton  v.  Lord  Nugent,  13  M.  &  W.  200; 
Thomat  V.  Thomat,  6  T.  K.  671 ;  WMtiaker  v. 
Tatham,  7  Bing.  628.  Cur.  adv.  tult. 

_  Monday,  May  5.— Lord  Camfbkll,  C.J.  de- 
livered the  judgment  of  the  Conrt. — ^llis  was  an 
setion  of  ejectment  to  recover  certun  cottages  and 
a  garden,  sitoate  in  the  borough  of  Sti^onl.  At 
the  trial  before  me,  at  the  Staffrad  Summer  Assizes, 
in  1850,  it  appoired  that  the  lessor  of  the  plaintiff 
claimed  as  devisee  of  Francis  Brookes,  who  was 
beit-at-law  of  his  brotiier.  Colonel  WiUiam  Brookes. 
It  was  admitted  that  Colonel  William  Brookes,' at 
the  time  of  his  death,  was  seised  in  fee  of  the  pre- 
mises in  question  ;  that  he  died  on  the  Sth  of  April, 
1834 ;  that  Fnmds  Brookes  was  his  heir-at-law, 
that  Francis  Brookes,  on  the  2nd|of  November,  1836, 
made  his  will,  containing  words  sufficient  to  pass  the 

S remises  to  the  lessor  of  the  plaintiff,  and  that  he 
_  ied  on  the  25th  of  November,  1836,  without  revok- 
ing or  altering  his  will.  That  of  course  was  aonnid 
/acie  case  for  the  lessor  of  the  plaintiff.  The  de- 
fendant claimed  under  the  will  of  William  Brookes, 
bearing  date  the  27th  of  July,  1833.  This  will  was 
duly  executed  and  attested  so  as  to  pass  real  estates, 
and  was  all  in  the  handwriting  of  the  testator.  It 
contains  a  clause  in  which  there  is  the  following 
passage :— "  I  give  to  Francis  Brookes,  of  Moss  Pit 
Bank,  in  the  county  of  Staflbrd,  all  those  six  lots  of 
land  and  houses  which  I  purchased  from  Mr.  Job.  A. 
Stokes,  situate  in  the  Crabbery  and  the  Church 
Ijands."  Then  there  was  written  originally  these 
wiJrds — "  to  him  and  his  heirs  and  assigns  for  ever." 
These  words  are  scratched  out,  but  remain  legible, 
and  there  are  these  words  interlined  in  the  hand- 
initing  of  the  testator — "  during  his  natural  life,  and 
at  his  decease  the  churehvard  cottages  are  to  descend 
to  Mary  Thornton,  ana  at  her  death  to  Agnes 
nomton,  her  daughter;  Noah's  Ark  cottages  and 
|[aiden  to  appertain  to  Appaulina  Biddulph,  daughter 
of  Margaret  Biddulph.''  Therefore  the  interhnea- 
tion  cbianges  the  interest  that  was  taken  by  the 
Brookes  m>m  an  estate  in  fee  to  an  estate  for  life, 
and  gives  a  remainder  in  these  cottages  to  Appanlina 
Biddulph.  The  Noah's  Ark  cottages  and  garden 
are  the  premises  soughtto  be  recovered.  Appaulina 
Kddnlph  is  now  Mrs.  Palmer,  one  of  the  defendants, 
and  was  a  natural  daughter  of  testator's  brother 
Fnmds.  The  testator  had  purchased  these  pre- 
mises subsequent  to  the  time  of  making  the  prior 
win  hereinafter  mentioned,  which  he  had  revoked. 
By  his  last;will,  of  the  27th  of  July,  1833,  he  disposed 
of  the  whole  of  his  real  and  personal  property,  with- 
out making  any  provision  for  Appaulina  Biddulph, 
except  the  above  limitation  of  the  premises  in  ques- 
tion. The  execution  of  this  will  was  proved  by  two 
of  the  subscribing  witnesses.  The  testator  signed 
his  will  in  their  presence,  and  sud  it  was  his  will, 
but  they  were  not  informed  of  the  contents  of  it. 
Charies  Dawson,  one  of  the  executors,  swore  thst 
Colonel  Brookes  destroyed  himself  on  the  morning  of 
flie  5th  of  April,  1834 ;  that  the  witness  on  the  same 
day  went  to  his  house  in  Stafford,  and  received  from 
Mary  Thornton,  who  had  been  his  housekeeper  and 
his  mistress,  the  will  of  the  27th  of  July,  1833, 
enclosed  in  an  envelope,  with  three  seals  npon  it 
flien  unbroken,  and  it  was  folded  like  a  letter,  with  an 
indorsement  on  it  in  the  testator's  handwriting,  and 
fn  the  envelope  was  a  letter  from  him  addressed  to 
the  witness,  in  the  testator's  hand  writing;  and  there 
was  on  th  e  table  in  the  testator's  house  a  sealed  letter, 
addressed  in  his  handwriting  to  the  witness.  Ann 
Locksley,  who  had  Uved  with  Colonel  Brookes  as  a 
servant,  swore,  that  two  or  three  months  before  his 


death,  she  saw  him  give  a  packet  containing  the  will 
to  Mary  Thornton,  and  heard  him  say,  "  Mary, 
take  this  and  keep  it ;  if  it  should  be  wanted  and  I 
am  not  in  the  way,  yon  will  have  it  in  your  poeses- 
sion."       The  defendant's  counsel  first  contended 
that  the  presumption  was,  that  the  alteration  in  the 
devise  of  the  premises  in  question  had  been  made 
before  the  will  was  executed ;  but  on  the  authority 
of  Cooper  V.  Bockett,  4  Notes  of  Ca.  685, 1  held  that 
it  was  not  so.    The  defendant's  counsel  then  pro- 
posed to  call  witnesses  to  prove  declarations  of  the 
testator,  before  the  will  was  executed,  that  he  intended 
to  makeprovision  by  his  will  for  Appaulina  Bid- 
dulph. This  evidence  was  objected  to,  but  I  recdved 
it,    subject    to    the    opinion    of    tiie    Coort    on 
its    admissibility.      Dr.    Knight,     a    physician    of 
StaSbrd,  was  then  called,  ana  he  swore,  m  his  exa- 
mination in  chief,  that  he  knew  Colonel  Brookes 
well ;  that  he  attended  him  professionally ;   that  he 
was  one  of  his  executors ;  that  he  had  heard  him  talk 
of  a  testamentarv  disposition;  and  that  he  frequently 
heard  him  say  he  would  make  some  provision  for 
Appanlina  Biddulph,  of  whom  he  appeared  to  be  very 
fond.     In  his  cross-examination  the  witness  said,  in 
the  latter  end  of  1832  (but  he  was  indistinct  as  to  the 
time)  he  applied  to  the  testator  for  a  loan  of  money 
for  his  brother  Francis  Brookes,  when  the  testator 
said,  "  I  cannot  assist  my  brother,  I  have  provided 
for  his  natnrd  daughter.'      Ann  Locksley  swore  that 
many  a  time  before  the  will  was  executed  in  July, 
she  heard  Colonel  Brookes  say  that,  "  die  when  he 
might,   he  would  leave  Appaulina   two   or    three 
houses  ;  and  he  would  leave  the  churchyard  cottages 
to    Mary   Thornton   for   life,    and  afterwards   to 
Appanlina  Thornton,  his  natural  daughter,  who  was 
then  at  school.    Charles  Pasmore,  an  attorney  at 
Stafford,  swore  that  he  received  instructions  from 
Colonel  Brookes  in  1830  to  make  a  will,  of  which  he 
produced  a  draft,  containing  a  legacy  to  Appaulina 
Biddulph  of  5002.  payable  at  the  age  of  twenty-one, 
the  interest  to  be  applied  for  her  maintenance  and 
support.    There  was  a  will  engrossed  from  this  draft 
and  executed.  The  testator  was  not  then  in  poasesaon 
of  the  property  in  question.    He  went  to  India  im- 
mediately after,  and  remained  there  two  years.    The 
defendant's  counsel  likewise  contended  that  the  ap- 
pearance of  the  will  afforded  evidence  that  the  altera- 
tion most  have  been  made  before  it  was  executed, 
from  the  appearance  of  the  folds  and  the  ink  upon  it. 
I  said  that  the  jury  might  look  at  the  will ;  and  I  left 
the  question  to  them  whether  from  the  evidence  they 
were  satisfied  that  the  alteration  was  made  before  the 
will  was  executed.     The  jury  said,  "we  are  satisfied 
that  the  alteration  was  made  before  the  will  was 
executed."    I  then  directed  a  verdict  to  be  entered 
for  the  defendants,  with  leave  for  the  lessor  of  the 
plaintiff  to  move  to  enter  the  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  there  was  no  admis- 
sible evidence  to  shew  that  the  alteration  was[made  be- 
fore the  will  was  executed.  A  rule  having  been  granted 
for  this  purpose,  the  subject  has  been  very  learnedly 
and  ably  discussed  before  us.    After  a  long  and  very 
attentive  consideration  of  the  authorities  and  the 
arguments  on  both  sides,  we  have  come  to  the  con- 
clusion that  the  verdict  for  the  defendants  rests  on 
legitimate  evidence,  and  that  it  ought  not  to  be  dis- 
turbed.   We  agree  that  there  is  a  presumption  that 
the  alteration  in  the  will  was  made  after  the  will  was 
executed,  and  of  course  this  presumption  must  stand 
till  some  evidence  is  produced  to  reout  it.    We  are 
not  absolutely  to  be  bound  by  the  case  of  Cooper  v. 
Boekett,  as  if^that  were  a  dcdsion  of  the  House  of 
Lords,  a  tribunal  to  which  an  appeal  lies  in  the  last 
resort  from  a  Court  of  Common  Law,  but  we  eii- 
tirely  approve  of  that  decision.     We  are  not  here 
called  upon  to  give  an  opinion  respecting  an  alte- 
ration on  the  face  of  a  deed,  or  a  negotiable  instru- 
ment, but  having  regard  to  the  Statute  of  Frauds, 
and  to  the  statute  1  Vict,  c  26,  respecting  wills,  we 
entertain  no  doubt  that  the  onus  is  cast  on  the  party 
who  seeks  to  derive  an  advantage  from  such  an  alte- 
ration of  the  will,  to  adduce  some  evidence  from 
which  the  jury  may  infer  that  the  alteration  was 
made  before  the  will  was  executed.    Without  this 
rule  there  would  be  a  dangerous  fadlity  given  to  a 
testator  to  alter  a  will;  and  all  wills  might  be  altered 
by  false  declarations.    And  the  presumption  con- 
tended for  by  the  defendant  is  inconsistent  with  the 
21st  section  of  the  Wills  Act,  which  enacts,  "  that 
no  alteration  made  in  any  will  after  the  execution 
thereof  shall  be  valid,  unless  such  alteration  shall 
be  executed  in  like  manner  as  is  required  for  the 
execution  of  the  will,"  with  the  exception  that  the 
signatures  of  attestation  may  be  at  the  margin  in- 
stead of  at  the  foot.   We  have  to  consider,  therefore, 
whether  in  this  case  there  was  any  admissible  evi- 
dence to  rebut  that  presumption.    The  evidence  re- 
lied on  consisted  of  declarations  by  tlie  testator  fre- 
quently made  before,  and  nearly  down  to,  the  time 
when    the  will   was    executed,    that    he    intended 
to    make    provision    by    his    will    for    Appaulina 
Biddulph,  the  now  defendant,  Mrs.  Palmer,  coupled 
with  the  fact  that  without  this  alteration  the  will 
which  disposes  of  the  whole  of  his  property  real  and 
personal  makes  no  provision  for  her.    Arc  these  de- 


darationfadsiiaaiblB  evidence  to  rebnt  the  presomp- 
tion,  or,  in  other  words,  ought  the  judge  to  have 
received  this  evidence,  and  to  have  told  tM  jury  that 
on  this  evidence  they  would  be  justified  in  inferring 
that  the  alteration  had  been  made  at  the  time  the 
will  was  executed,  although  they  were  not  bound 
to  infer  so  ?    It  may  be  convenient,  first,  to  consider 
the  question  whether,  if  in  a  will  which  wai  not  in  . 
the  handwriting  of  die  testator,  an  alteration  being 
made,  evidence    might    be    recdved   of  the  pre- 
vious daclarations  by  him  that  he  intended  to  dis- 
pose of  his  property  in  the  manner  in  whidi  it  is 
disposed  of  by  the  will  in  its  altered  form  ?    If  the 
dnftof  the  will  could  be  nroduced  corresponding 
with  tbe  will  in  its  altered  form,  would  not  that  be 
admissible  evidence,  and  might  not  the  jury  infer 
from  it  that  before  the  will  was  execated  a  drdt  of 
the  wiU  bad  been  prepared,  and  the  mistake  recti- 
fied?    Would    not    written   or  verbal   dnectioiis 
from  the  testator  to  his  solidtor  to  draw  the  will  in 
the  altered  form  be  equally  admissible."    In  -what 
respect  do  such  verbal  instnictions  differ,  for  this 
purpose,    from    a   cotemporaneuus   declaration   to 
another  person  that  he  had  determined  in  his  will  to 
dispose  of  his  property  in  a  manner  different  from 
that  in  which  he  nad  disposed  of  it  by  the  will  as 
altered  ?    What  distinction  can  be  drawn  between 
the  draft  of  a  will  or  the  written  instructions  for  a 
will,  and  the  verbal  dedarationa  of  the  testator's  in- 
tention, except  as  to  the  strength  of  the  evidence 
which  they  respectively  afford  ?    As  to  their  admis- 
sibiU^,  they  all  seem  to  rest  on  the  same  principle, 
and  it' the  verbal  declarations  of  intention  must  be 
rejected,  so  must  the  draft  of  a  will  with  the  initiab 
of  the  testator  affixed  to  it.    It  would  not  be  very  oia- 
ditiAle  to  the  law  if  such  evidence  were  to  be  exdudad, 
as  a  logical  inference  might  be  fau-ly  drawn  from 
it  respecting  the  priority  of  two  events,  that  is,  the 
making  of  the  alteration  and  the  execution  of  the 
will ;  and  I  am  not  aware  of  any  prindple,  rale  of 
law,  dedded  case,  or  argument,  against  the  adnuasi- 
bility  of  such  evidence.    I  allow,  we  cannot  be 
guided  alone  by  the  consideration  that,  if  a  pa^ 
claims,  under  a  testator,  on  dedarations  of  the  taa> 
tator,  after  the  time  when  the  controverted  will  is 
supposed  to  be  executed,  it  would  not  be  admis- 
sible to  prove  it  had  been  duly  signed  and  attested 
as  the  law  reauires ;  and  for  the  same  reason  a  de- 
claration by  tne  testator  after  the  will  is  executed,  or 
an  alteration  is  made,  would  be  inadmissible ;  btit 
the  previous  declarations  of  the  testator,  as  to  the 
same  testamentary  intention,  do  not  seem  to  be 
liable  to  the  same  objection.    They  demonstrate 
that  the  alteration  is  not  an  after-thought,  and  can- 
not, therefore,  be  o%red  with  any  view  of  evading 
the  law  respecting  the  execution  of  wills,  but  they 
still  leave  upon  the  devisee  the  burden  of  proving  by 
reasonable  evidence  that  this  law  has  been  com]difl« 
with.    'There  is  evidence  of  what,  in  particular  ooseSk 
wonld  weigh  wit^  a  reasonable  man  in  forming  a 
condusion  which    the   law  excludes;   becaoae,  if 
generally  adopted,  it  would  more  frequently  misltad 
than  guide  to  a  just  conclusion.    But  this  evidence 
is  not  of  that  nature,  for  though  it  moy  vary  very 
much  in  respect  to  tiie  weight  to  be  given  to  it,  it 
seems  liable  to  no  greater  objection  than  the  deda- 
rations of  a  testator  respecting  his  testamentary  in- 
tentions, where  a  will  is  impeached  on  the  ground  of 
incompetency.    If  declarations  of  a  testator  are  n. 
ceivable  to  rebut  the   presumption  respecting  an 
alteration  in  a  will  in  the  handwriting  of  another,  is 
there  to  be  a  different  rule  as  to  a  hologranh  will, 
there  being  a  greater  facility  in  altering  such  a  will 
after  its  execntion  ?  and  dedarations,  S  entitled  to 
weight,  and  admitted,  with  respect  to  alterations  in 
one  case,  could  not  be  excluded  with  respect  to 
another.  Although  no  dedsion  con  be  quoted  in  which 
evidence  for  rebutting  the  presumption  has  been 
admitted,  yet  no  case  has  occurred  in  which  it  has 
been  rejected,  and  in  cases  cloedy  analogous,  similar 
evidence,  it  appears,  has  been  received.  Dedar^ons 
of  a  testator  Mve  been  alluded  to  to  rebnt  the  pre- 
sumption that  the  legacy  is  satisfied  by  a  provision 
made  in  the  lifetime  of  the  testator,  and  to  rebut  the 
presumption  as  to  the  executor  being  entitled  to  the 
residue  of  the  personal  estate :  not  only  where  the 
competency  of  the  testator  is  in  dispute,  but  in  all 
cases  where  there  is  any  imputation  of  fraud  in  the 
making  of  the  will,  the  declarations  of  the  testator 
are  admitted  respecting  bis  dislike  to  his  relations, 
or  those  who  appear  in  the  will  to  be  the  objects  of 
his  bounty,  and  as  respecting  his  intention  either  to 
benefit  them  or  to  pass  them  by  in  the  disposition  of 
his  property.    The  case  of  Bateman  v.  Rennington, 
3  Mo.  P.C.  Cases,  222,  though  not  adverted  to  in  the 
argument,  appears  to  be  entitled  to  great  considera- 
tion,   "rhe  executors  of  Richard  Sparling  Berry,  the 
testator  having  died  suddenly,  propounded  never- 
theless probate  to  be  entered  in  the  Prerogative 
.Court  of  Canterbtu7,  and  they  filed  in  the  Ecclesias- 
tical Court  two  papers ;  the  first  was  a  will  writtoi 
in  ink,  with  the  date  "Sth  October,  1827,"  written 
in  pencil  in  the  third  line,  with  the  signature  of  the 
testator,  likewise  written  in  pencil,  and  preceded  by 
the  following  words,  also  written  in  pencil—"  In 
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Ofe  of  McdSeat,  I  aign  thii  m^  wiU."    This  pa^ 

'had  ■  cUiiM  of  BttMtation,  bat  without  the  rabscnp- 
tion  of  any  witness.    The  other  psper,  withont  date 

.  and  in  the  form  of  a  will,  was  sobscrilwd  by  the  tes- 
tator in  ink,  with  a  clanse  of  attestation,  without  the 

•subscription  of  any  witness.  The  deceased,  at  &b 
time  01  his  death,  was  seised  of  real  estates,  and 
poasessed  of  personal  property  of  great  Talne,  which 
were  all  disposed  of  oy  these  testamentary  papers. 
Now,  primd  facie,  these  papers  were  not  entitled 

-to  probate,  the  presumption  being  that  they  were 
wholly  fraiodulent.  Sir  Herbert  Jenner  rejected 
them  on  the  ground  of  the  alteration  In  the 
earlier  part,  and  the  declaration  in  pencil  "  In  case 
of  acddfeot,  I  sign  this  my  will ;"  but  on  appeal  to 
the  Jodicial  Committee  this  sentence  was  reversed, 
and  the  cause  being  then  retained,  probate  was 
granted,  though  the  will,  the  signature  being  in  pen- 
cil, was  presumptiyety  frandnlent,  and  the  uteration 
and  Ae  attestation  clanse  being  unwitnessed,  afforded 
.  •  strong  presumption  a^nst  the  validity  of  it,  the 
Court  at  Appeal  being  influenced  by  the  manifest 
intention  of  the  testator  not  to  die  intestate.  Might 
'  not  a  similar  declaration  in  writing  by  the  deceased 
on  another  paper,  or  by  word  of  month,  have  been 

.  admitted  equally  to  rebut  this  presnmption  ?  Almost 

>  .all  the  cases  cited  on  the  port  of  the  plaintiff  were 
metely  instances  of  rejection  of  declarations  by  tes- 
tator* where  the  question  was  upon  the  constrnction 
of  ambi^ous  language  used  by  them  in  their  wills ; 
tmt  this  is  not  a  case  of  pretended  ambiguity  or  the 
meaning  of  a  word  at  all,  the  question  being  entirely 
one  of  fact,  upon  the  priority  of  two  events — the 
maldng  of  the  ailtaration  and  the  execution  of  the  will. 

'It  thoefore  much  more  nearly  resembles  those 
eases  referred  to,  in  which  the  declarations  of  the 
testator  have  often  been  admitted.  The  plaintiff's 
counsel  relied  mnch  upon  the  case  of  The  Earl  of 

■  Nevbwrgh  v.  The  Countete  qf  Netcburgh,  5  Madd. 

•  364,  where  the  testator,  having  executed  his  will, 
-deviling  to  his  wife  lands  in  the  county  of  Sussex,  it 
was  proposed,  with  a  view  of  making  the  will  pass 

■estates  in  the  county  of  Gloucester  and  the  county 
of  Sussex,  to  prove  tliat  a  draft  of  the  will  was  pre- 
pand  by  a  solicitor  and  settled  by  a  conveyancer,  in 
which  he  devised  to  bis  wife  lands  in  tlie  county  of 
Sosiex  and  Gloucester,  and  desired  it  to  be  copied 
fin  its  execution,  and  that  the  stationer  who  copied 
-it  inadvertently  left  out  the  words  "and  Gloucester" 
-and  chanced  the  word  "  counties"  into  "county." 

:  Sir  John  Leach,  Master  of  the  Rolls,  and  afterwards 
the  House  of  Lords,  according  to  the  unanimous 
■advice  of  all  the  judges,  decided  that  the  evidence 
wasnot  admissible  to  ei>1arge  the  devise,  as  it  appeued 
-«R  the  fsce  of  the  will.    There  can  be  no  doubt  as 

'  to  the  propriety  of  that  decision,  for  the  proposed 

■■  'alteralioB  would  have  been  to  make  a  new  will,  con- 
tnry  to  the  Statute  of  Frauds.  Rut  in  the  present 
••*»»»  the  evidence  admitted  was  to  shew  thist  the 

'  .deyiaeaiider  which  the  defendants  claim  was  part  of 
4he  will  when  it  was  duly  executed.  The  case  of 
MUUr  V.  TVarers,  8  Bing.  244,  is  equally  well  de- 
cided, and  equally  worthy  of  consideration.  There 
the  testator  devised  all  his  freehold  estates  in  the 
county  of  Limerick  and  citv  of  Limerick;  having 
no  estates  in  the  county  of  Limerick,  and  a  small 
-estate  in  the  city  of  Limerick,  but  large  estates  in 
tiie  county  of  Clare,  which  he  intended  to  pass  by 
Us  wilt,  but  did  not.  The  devisee  proposed  to 
shew,  by  parol  evidence,  that  an  estate  was  devised 
to  him  in  the  draft,  the  draft  was  sent  to  the  con- 
Teyanrer  to  make  certain  alterations  not  affecting 

/Ae  estates  in  the  county  of  Clare,  and  by  mistake 

7  ^erased  the  "county  of  Clare ;"  and  that  the  tes- 
tator, after  keeping  the  will  by  him  for  some  time, 

.  -executed  it  without  adverting  to  this  alteration, 
fjord  'Chancellor  Brougham,  with  the  advice  of 
tjord' Chief  Justice  Tindal,  and  Lord  Chief  Baron 
Ljrndhnrst,  most  properly  held  that  the  proposed 
evidence  was  inadmissible.  The  only  onier  case 
cited  worth  mentioning  was  that  of  Doe  dem.  Hit- 
eockt  T.  Hiteocks,  5  M.  &  W.  363.  There  the  tes- 
tator devised  lands  to  his  son  John  Hiscocks  for  life, 
'  and  on  his  decease  to  bis  grandson  H.  eldest  son  of 
John  Hiscocks,  for  life,  end  on  his  decease  to  the 
first  son  of  the  body  of  his  said  grandson,  John 
Hiscocks,  in  tail  male,  with  other  remainders  over. 
At  the  time  of  the  making  of  the  will  the  testator's 
aon,  John  Hiscocks,  had  been  twice  married ;  by  his 
first  wife  he  bad  one  son,  5imon,— by  his  second 
wife  an  cfldest  son,  John,  and  other  younger  chil- 
dren, sons  anS  daughters ;  the  question  was  whether 
'John  or  Simon  shonld  take,  neither  of  them  an- 
swering the  full  description  given  in  the  will.  An 
^ectment  being  brought  by  Simon  ajtainst  John 
"for '.the  lands,  it  was  proposed  to   offer  in   evi. 

•  !'dnice  the  instructions  given  by  the  testator  for 
"Hho    will,    also    declarations    maiie    by    him    after 

Its  execution,  to  shew  that  Simon  was  really  the 
person  in  his  contemplation  as  the  object  of  his 
povnty  at  the  time  of  making  the  will.  This  evi- 
dence was  received,  and  the  Court  of  Ex.  set  aside 
die  verdict  founded  on  it ;  being  of  opinion  that,  for 
the  purpose  of  relieving  this  ambiguity,  the  declara- 
iioni  of  the  testator  ought  not  to  be  received  as  to 


what  lie  intended  to  do  in  maldng  his  wiH.    The   pnaentod  a  petition  for  protaetioB  from  pi  owe  to 
j..„»  ^  *!. :j .. :^i.  ....  .^^ —     f^  g^  (jg^rt  g[  BMikruptcy  in  Loodon,  and  Oat 

petition  was  duly  allotted  to  Mr.  CommisaioDet 
Goolbun.  On  the  27th  i/Uj,  1847,  Gaorge  Greni 
was  duly  appointed  official  assignee  (^T  the  estate  sad 
effects  M  the  said  John  Matlwwinan,  under  the  said 
petition,  and  so  continnsd  until  his  death  on  tlie 
21st  of  October,  1849.  On  the  10th  of  November. 
1849,  William  -Pennell  was  duly  appointed  oBeial 
assignee  in  the  stead  of  the  said  George  Green,  and 
so  oontinned  nntil  the  pluntiff  was  discharged  of 
possession,  as  beteinafter  mentioned.  On  the  12tli 
of  June,  1847.  the  defendant,  who  was  a  creditor  of 
the  said  John  Mathewman,  was  duly  chosen  cse- 
ditors'  assignee  of  the  estate  and  effects  of  the  said 
John  Matlwwman  under  the  said  petition,  and  dnif 
accepted  the  appointment,  and  has  evm  since  been 
and  acted  as  oeditors'  assignee.  On  the  27th  of 
May,  1847,  the  plaintiff,  as  such  messenger  as 
aforesaid,  by  virtue  of  a  warrant  under  the  hand 
and  seal  of  the  said  commissioner,  directed 
to  the  plaintiff',  as  such  messenger,  ddy  seized  and 
took  possession  of  certain  goods  and  effects^  in  and 
noon  a  certain  coUioy  belonging  to  the  add  Joba 
Mathewman,  or  whoein  he  was  interested,  sitnatcd 
at  Oalun  and  Chnrebway  Levels,  St  Bnaivlea,  in 
the  forest  of  Dean,  and  by  himself  and  his  assistanta 
had  and  retained  possesBon  of  the  said  goods  and 
effects  until  he  was  diadiarged  firom  such  ponocssion 
on  «■  about  the  4th  of  March,  1 803.  The  said  John 
Mastarman  had  no  other  property  besides  hiSi  gooda 
and  efiedi  before  mentioned,  and  his  interest  in  the 
said  colliery.  Tlie  said  petition  is  now  filed  of  re- 
cord, and  remains  in  iiill  force  and  effect  in  the  aasd 
Court  of  Bankruptcy.  A  final  order  in  the  matter 
of  tiie  said  petition  was  made  on  the  1st  of  April, 
The  plaintiff's  biU  of  charges  and  didiurse- 


object  of  the  evidence  was  to  assist  m  the  oOnstroc- 
tion  of  the  will;  and  the  real  question  was,  whether 
this  could  be  considered  an  instance  of  patent  ambi- 
guity. The  decision,  therefore,  whether  right  or 
wrong,  is  no  authority  in  this  case,  where  the  ques- 
tion is  totally  different.  Upon  the  whole,  there 
being  no  authority  adverse  to  the  defendants,  the 
analogons  cases  being  in  tbdr  favour,  and  die  ad- 
mission of  the  contested  evidence  appearing  to  ns  to 
be  conducive  to  truth  and  justice,  we  are  M  opinion 
it  was  rb[ht]y  given.  This  is  the  only  question  we 
have  to  ■etenuioe.  If  the  evidence  was  admissible, 
the  weight  to  be  given  to  it  was  a  question  for  the 
jury;  but  it  may  be  proper  to  notice  an  argument 
mnch  pressed  at  the  Bu.  that  tlie  deelaratioiis  in 
favour  of  Appanlina  Biddulph  are  completely  con- 
firmed by  the  snbseqnent  ddiberste  intention  wbidi 
the  testator  is  supposed  to  have  entertuned,  to  leave 
the  premises  in  fee-simple  to  his  brother  Francis ; 
and  we  shoold  believe  that  the  limitation  of  the 
premises  in  the  first  instance  was  by  deliberation,  imd 
not  by  mistake.  This  does  not  shew  that  the  testator 
had  ever  for  one  moment  changed  his  opinion  to 
make  a  pro-vision  by  his  will  for  Appaulina  Biddnlph. 
Here  the  alteration  consists  in  taming  the  devise  in 
the  will  of  certain  cottages  to  Frands  Brookes  into  a 
limitation  to  him  for  life,  with  remainder  in  fee  to 
Appanlina  Biddnlph.  If  for  a  moment  he  intended 
that  she  should  take  no  interest  in  die  cottages, 
which  most  certainly  the  declarations  proved  he 
did  not,  but  that  he  meant  to  provide  for  her 
by  his  will,  it  might  reasonably  have  happened 
that  in  writing  the  will,  or  in  raiding  it  over 
before  it  was  executed,  he  recollected  he  had 
made  no  provision  for  her,  and  then  introduced  the  , 
alteration  with  a  view  to  keep  the  promise  whidi  ho  1 1848. 

had  often  made.  This  seems  much  more  probable  i  ments  as  such  messenger  under  the  said  pedtioD 
than  that  he  introdnosd  the  alteration  after  the  wUl  has  been  taxed  by  the  proper  officer  of  the  Court  of 
was  executed  and  before  it  was  sealed  up  in  the  man-  Bankmptcy,  and  allawed  at  the  sum  of  259{.  6s.  9d. 
ner  described,  thotigh  it  afterwards  remained  in  his  i  Of  this  sum  2SH.  7s.  3d.  is  due  in  respect  of  aea- 
own  custodv.  Not  only  may  he  be  presumed  to  have  vioes  subsequent  to  the  date  of  the  defendant's  t^ 
known  the  law  upon  the  subject,  but  this  testator  I  pointment  as  creditors'  assignee.  The  residue  is  nt 
executed  a  prior  will,  and  was  acquainted  with  die  ;  respect  of  services  before  such  appointment.  No 
solemnities  which  wer» requisite  for  a  valid  devise  of  janets  have  ever  been  received  by  the  official  aar- 
a  real  estate.  There  appears  to  be  no  ground  for  nee,  or  by  the  defendant,  out  of  the  estate  of 
the  conjecture  that  he  might  have  slterM  the  will  said  John  Mathewman.  The  defendant  never  iwma 
after  its  execution,  intending  to  have  it  immediately  {  upon  the  colliery,  nor  did  he  ever  interfere  with  Use 
re-attested :  he  had  an  ample  opportunity  to  have  said  plaintiff,  or  with  his  possession  of  the  said  col- 
done  so  if  he  had  so  intended,  l^ere  seems  every  liery,  or  the  goods  and  chattehi  of  the  afeicaaid 
reason  to  believe  he  sealed  up  the  will  immediately  John  Mathewman  thereon,  except  so  far,  if  it  aO, 
after  its  execution,  and  he  certainly  delivered  it  in  a  as  the  same  may  be  inferred  from  the  oorrespondi- 
sealed  packet  to  Mary  Thornton,  intending  that  it  enoe  and  affidavit  set  out  hi  this  case.  jThe  eat- 
should  remain  in  lier  custody  till  he  should  commit 
the  fatal  act.  We  think,  uierefore,  the  jury  were 
fully  justified  in  coming  to  the  conclusion  that  the 
alteration  was  made  before  the  will  was  executed.  If 
the  lessor  of  the  plaintiff  bad  proved  that,  down  to 
the  execution  of  the  will,  the  testator  did  not  know 
of  the  exclusion  of  Appanlina  Biddulph,  or  that  he 
had  expressed  a  purpose  to  exclude  her  fitim  die 
will,  an  answer  would  he  given  to  the  evidence  offered 
by  die  defendant  to  rebut  the  presumption  that  the 
alteration  was  subsequent ;  but  the  obliterated  words 
shewing  the  premises  had  been  |iven  to  Francis 
affords  no  sufficient  answer.  It  being  quite  certain 
that  the  testator  intended  that  AppauKna  Biddulph 
should  take  the  premises  after  the  death  of  Francis, 
and  the  intention  appearing  to  us  to  be  justified  ae. 
cording  to  the  rules  of  law,  we  think  sne  ought  to 
be  allowed  to  remain  in  possession  of  them,  and 
that  this  rule  to  enter  a  verdict  for  the  lessor  of  the 
plaintiff  ought  to  be  discharged. 

Rule  diicharged. 

covBT  or  ooanaow  bswcr. 


Reported  by  Job  v  TaoHrsoK  and  Daitibi  Taoius  Evura, 
Etqia.  Barritters-st-Law. 

Tueedag,  Mag  6. 

Hamber  v.  Hall. 

Intolvency—lAObilUg  of  creditor^  atiignee  for  feet 

ofmettengir—5  if  6  Vict.  c.  116,  and  7  ^  8  Vict. 

c.  96. 
Where  there  it  no  expreti  contract  for  the  pagmtnt 

of  the  menenger'ifeet,  the  creditor^  atiignee  in 

intohencg  under  b  ic  6  Viet.  e.  116,  t.  1,  and  7  if 

8  Vict.  c.  96,  t.  4,  it  not  liable  for  them. 

This  was  an  action  of  aitumpiit,  containing  counts 
for  work  and  labour,  money  paid,  money  had  and 
received,  and  on  an  account  stated. 

Plea—Non  atrumptit. 

The  cause  was  tried  at  the  sittings  after  Michael- 
mas Term  last,  before  Jervis,  C.J.  and  a  verdict 
taken  for  the  plaintiff  for  259/.  10s.  and  interest, 
subject  to  the  opinion  of  the  Court  on  the  subjoined 

BDCCiftl  CftSG 

The  plaintiff  was,  on  the  26th  of  May,  1847,  and 
had  ever  since  been,  a  messenger  of  the  Court  of 
Bankruptcy  in  London,  attached  to  the  court  of  Mr. 
Commissioner  Goulbum.  The  defendant  was  a 
solicitor  and  banker  at  Ross,  in  Herefordshire,  car- 
ryine  on  business  as  a  solicitor  in  partnership  with 
Mr.  Minett  under  the  firm  of  "  Hall  and  Minett." 
On  the  26tb  of  May,  1847,  one  John  Mathewman 


respondence  only  shewed  that  the  ddTendant  ' 
thai  the  phundff  was  employed  on  the  colUery  as 
messenger,  and  had  communiaUions  with  him  rdn- 
tive  to  die  property.] 

The  specul  case  stated  the  qnesUonsfor  tbe  Cooit 
to  be,  whether  the  plaintiff  was  entitted  to  recover 
the  whole,  or  any,  and  if  any,  what  part  of  his  said 
bill,  and  whether  with  or  without  interest;  and  if 
the  Court  should  consider  him  so  entided,  the  ver- 
dict was  to  be  entered  for  such  amount  as  the  Court 
should  direct;  if  not,  the  verdict  for  the  plaintiff 
was  to  be  set  aside  and  a  nonsuit  entered. 

iMih,  for  the  plaintiff!. — ^The  question  for  the  eon- 
sideration  of  the  Court  is,  whether  the  plaintiff  is 
entided  to  recover  the  whole,  or  any  part  of  this  btD, 
from  the  crediton'  assignee,  under  statutes  S&6 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  in  like  manner 
as  he  could  have  recovered  from  the  assignee,  in 
bankruptcy  previous  to  those  Acts.    The  casea  on 
this  snoject  are,  Burwood  v.  Felton,  3  B.  &  Cc 
4S ;    Hamber  v.  Purier,  2  Cr.  &  M.  209 ;   /ioison 
V.  Jonauohm,  7  M.  &  Gr.  351 ;   and   a   case  in 
equity,  Bx  parte  Hartop,  9  Ves.  109.    In  the  bat 
case  the  liability  of  the  assignee  in  bankruptcy  was 
distinctly  recognised.     [Cbksswkll,  J. — The  case 
of  Kobton  V.  Jonattohn  shews  that  the  messenger  is 
the  servant  of  the  assignee ;  now  if  the  assignee  does 
not  need  his  services  he  cannot  be  liable.]    There 
are  no  other  cases  on  the  subject,  but  those  dted 
are  sufficient  to  enpport  the  plaintiff's  case  -.  thejr 
decide  that  the  messenger  is  the  servant  of   the 
assignee,  and  die  assignee  is  liable  to    pay  him. 
[Jebvis,  C.J.— The  assignee  finds  a  mesaei^er  in 
possession ;  be  may,  but  does  not,  turn  him  ou^  and 
IS  therefore  liable  for  continuing  him.    What  date 
do  you  fix  for  the  liability  ?]    The  assignee  is  liable 
from  the  date  of  his  appointment.    These  cssee,  DO 
doubt,  are  all  anterior  to  the  Bankruptcy  Act  (1  &  2 
Wm.  4,   c.   56,  s.  22),   which  appoints  an  oflicsal 
assignee;  but  that  makes  no  difference.    The  por- 
tion of  the  creditors'  assignee  is  little  altered ;  hi* 
doty  is  to  realise  assets  and  pay  over  proceeds  to  the 
official   assignee.     By  the  22nd  section  of  1  &  2 
Wm.  4,  c.  X,  official  assignees  are  appointed,  and 
one  is  to  be  assignee  of  each  bankrupt's  tStcta, 
together  with  the  creditors'  assignees,  "  and  all  per- 
sonal estate  and  the  rents  of  real  estate,  and   the 
proceeds  of  sale  of  all  real  and  personal  estate  are  to 
be  pottetted  and  received  by  the  official  assignee 
alone,"  and  there  is  a  proviso  that  before  the  ap- 
pointment of  the   creditors'  assignee   the   olScaal 
assignee  is  to  be  deemed  to  all  intents  and  pnrpo6«3 
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the  <oIe  usigiiee  of  the  buikrapf  i  ntite  and  eOiacb. 
This  meani  that  whibt  the  title  to  the  property  shiJl 
vest  in  both,  the  datie*  of  the  otBtitl  usignee  are 
limited  to  leeeiTing  the  prooeedi.  [CarnggwiLL.  J. 
—No ;  no.  Jekvis,  C.J. — You  nr  the  creditors' 
aancnee  has  the  lole  management  of  the  estate. 
Under  what  section  is  that  ?]  The  Insolrency  Act, 
A  &  6  Vict.  c.  116,  s.  1,  says  that  the  estate  and 
effects  of  the  petitioner  are,  on  the  presentation  of 
th«  pelitira,  to  become  Tested  in  the  oSdal  assignee, 
who  may  forthwith  take  poneasion  of  so  much  as 
m*y  be  obtained  without  suit,  and  is  to  hold  and 
stand  poaseased  of  the  same  in  like  manner  as  official 
•siigneea  under  the  Bankruptcy  Act  The  7th  sec- 
tion says  that  "after  making  the  final  order  the 
whole  estate  shall  vest  in  the  official  assignee  and  the 
creditors'  assignee."  Bj  the  7  &  8  Vict.  c.  96,  s.  4, 
the  terms  are  altered,  for  it  says  that  the  property 
shall  be  possessed  and  receired  "  by  the  official 
assignee  alone."  By  the  10th  section  it  wonld  seem 
that  the  official  assi^ee  has  not  power  to  sell 
without  the  anthonty  of  the  commissioner. 
rCBBSKWHLL,  J. — Not  while  he  is  alone.]  The 
i3A  section  of  5  &  6  Vict  o.  116,  is  im- 
portant. Under  this  the  judges  had  power, 
amongst  other  things,  to  make  rules  and  regulations 
as  to  the  duties  of  assignees,  and  they,  in  pmrsuance 
tb«eof,  made  such  oSrder  on  1st  NoTember,  1842. 
"The  nth  order  is  pertinent  here.  The  creditors' 
assignees  generally  deal  with  the  property  in  bank- 
raptcy  t  and  it  was  in  the  power  of  the  jud^  to 
onler  that  in  insolrency  cases  the  creditors'  assignees 
should  look  after  the  estate.  [CaKSswBti,,  J. — The 
Older  for  the  dismissal  of  the  messenger  came  from 
*be  creditors'  assignee,  at  the  instance  of  Pennell, 
the  official  assignee.  He  ^re  a  clear  order  of  dis- 
missal.] The  order  for  dismissal  was  sent  to  the 
piaintiff,  not  by  the  official  assignee,  but  by  the 
creditors'  assignee,  the  defendant.  The  defendant 
should  bare  said  at  once,  "  I  am  not  liable,  yon 
must  not  look  to  me."  [Jkkvis,  C.J. — Yon  say 
tlie  deCsndant  had  power  to  dismiss  the  messenger, 
where  is  your  authority  fbr  that  ?]  He  had  it  in  the 
oapacity  of  creditors'  assignee,  to  which  it  is  in- 
-  ddent.  The  official  assignee  had  no  power  to  direct 
or  control  the  sale  of  the  property ;  it  would  therefore 
be  most  uqjust  to  hold  him  liable  to  the  expense  of 
the  messenger,  howerer  long  the  creditors'  assignee 
aoay  please  to  keep  bim  in  possession. 

Chatnull,  Serjt.  (with  him  Bovill)  for  the  de- 
fendant.— The  correspondence  shews  ^at  the  mes- 
— ugis  was  not  put  into  possession  by  the  creditors' 
•mignee ;  and  the  statement,  that  on  his  signature 
to  an  order  from  the  official  assignee  for  the  dismissal 
of  the  messenger  the  latter  should  be  discharged, 
iloee  not  prejudice  the  creditors'  assignee.  That  was 
all  that  he  did  in  the  matter  ftrom  beginning  to  end. 
Of  Umself,  be  bad  no  power  to  dismiss  the  messenger. 
The  messenger  was  employed  under  a  warrant  of  the 
Court.  As  to  the  question  upon  the  statutes  5  &  6 
Vict.  c.  116,  and  7  &  8  Vict  c.  96,  the  effect  of 
ttte  1st  section  of  the  former  was  considered  in  Saj/er 
r.  Vnfaur,  11  Q.  B.  325,  where  it  was  held  that  the 
right  of  action  is  in  the  official  assignee  and  not  in 
the  petitioner,  after  petition  and  beforefinal  judgment. 
The  operation  of  that  section  is  to  give  possession 
of  the  property  to  the  official  assignee,  though,  on 
the  appointment  of  the  creditors'  assignee  the  pro- 
perty for  some  purposes  rests  in  both.  The  7  &  8 
Vict.  c.  96,  does  not  repeal  the  former  Act,  but  was 
paswd  fw  the  purpose  of  amending  it.  In  the  lOth 
section  expressions  are  found  which  wonld  raise  an 
inference  that,  after  the  creditors'  assignee  is  ap- 
pointed, the  official  assignee  and  himself  are  on  the 
same  footing;  bat  that  will  not  prejudice  the  de- 
fendant's case.  Neither  the  correspondence  nor  the 
facts  are  sufficient  to  shew  that  there  was  any  con- 
tract between  these  parties ;  and  it  is  therefore  sub- 
mitted a  nonsuit  should  be  entered  in  this  case. 

lAuh,  in  reply,  stated  that  he  would  leave  the 
question  on  the  slatnte  in  the  hands  of  the  Court ; 
and  he  limited  his  answer  to  the  facts. 

JnvTS,  C.J. — I  am  of  opinion  that  the  defend- 
ant in  this  case  is  entitled  to  the  jad^ent  of  the 
Onut.  Although  in  the  text-books  it  is  asserted 
senerally  that  tlie  assignees  are  liable,  niiiler  the  old 
law,  to  pay  the  messenger,  there  is  no  clear  sutho- 
-rity  to  that  effect  since  the  stat.  1  &  2  Wm.  4,  c.  22; 
therefore  every  case  will  be  found  to  resolre  itself 
into  a  question  of  contract  between  the  parties. 
Under  the  old  law,  when  the  assignees  were  entitled 
to  the  whole  property,  it  was  their  duty  to  manage 
H ;  and  if  they  fonnd  a  man  in  possession,  and  knew 
he  was  doing  acts  within  their  duty,  they  construc- 
tirely  recognised  and  adopted  those  acts.  Here 
there  is  no  eridence  of  an  express  contract  between 
the  parties.  The  messenger  was  employed  by  the 
official  assignee,  and  it  has  been  contended  that  the 
creditors'  assignee  had  knowledge  that  he  was  so 
employed.  The  question  then  arises,  now  we  are 
called  upon  to  imply  a  contract,  what  are  the  duties 
of  a  tnie  assignee }  The  question  is  on  the  con- 
-abuction  of  5  &  6  Vict.  c.  116,  s.  I  j  the  7  &  8  Vict. 
c.  96,  s.  4  ;  and  1  &  2  Wm.  4,  c.  &6,  s.  22.  What 
ia  the  effeot  of  1  &  2  Vict.  c.  116,  s.  I  ?    It  pro- 


Tidea  that,  whereas  an  aaaignment  wu  formerly  ne- 
cessary, abjudication  without  any  assignment  rests 
the  property  in  the  offidal  and  mditors'  assi^ees, 
but  the  personal  piupeily  is  to  be  in  possession  of 
the  official  assignee.  The  creditors'  assignee  is  not 
in  possession,  and  reoeires  nothing.  Here  the  con- 
tract is,  if  anf ,  to  pay  if  there  are  assets ;  and  it  it 
contended  he  is  to  pay  without  assets.  How  could 
it  be  so  ?  He  woula  hare  to  pay  first,  and  then  hare 
his  action  for  money  had  and  receired.  We  hare  to 
decide  iriiether  ^era  was  a  contract  in  this  case  be- 
tween the  parties ;  it  seems  to  me  that  there  existed 
no  contract  such  as  would  make  the  defiendant  liable 
either  by  adoption  or  otherwise. 

Cbisswkll,  J. — I  am  of  the  same  opinion.  The 
action  is  for  work  and  labour  done  at  the  request  of 
the  d^sndaot  Now,  undoubtedly,  there  is  here 
neithef  an  express  tontract,  nor  an  expniia  promise 
to  pay.  Was  the  work  and  labour  done  for  the  de- 
finidant,  or  was  it  not  ?  The  work  done  was  keep- 
ing possession  of  the  property.  Was  the  keeping 
possession  an  act  done  for  the  trade  assi^ee  ?  No, 
for  the  property  was  in  the  Official  assignee.  The 
work,  therefore,  not  being  done  at  the  request  of  the 
defendant,  he  cannot  be  held  liable  to  pay.  The 
poitea,  therefore,  must  go  to  the  defendant. 

WitxiAMS,  J. — I  am  also  of  like  opinion.  There 
is  here  no  eridence  whatever  of  a  contract  express 
or  implied,  under  which  the  plaintiff  was  employed 
by  the  defendant.  The  messenger  was  not  employed 
on  the  retainer  of  the  defendant 

Taltovbd,  J. — I  am  of  the  same  opinion.  The 
messenger  was  in  possession  before  the  appointment 
of  the  defendant  as  trade  assignee.  There  has  been 
no  such  interference  on  the  put  of  the  defendant  as 
wonld  make  him  liable  for  the  expenses  of  the  mes- 
senger. Nonnii  to  bt  etttered. 

Man  8,  9,  <mii  30. 
Stainbank  r.  Fbmnino. 
Afarms  Iniuranee — Interttt  qfmmrtd.  . 
Tki  matter  horrmotd  nunuji  for  neetumy  rmah-t 
q/'  the  ikip,  and  drew  itpoH  the  owner  and  con- 
rigneefor  the  anumnl,  and  alto  gave  to  Ih0  lender 
an  initruptent,  pwrporUng  ae  neh  Matter,  to 
pledge  tettel,  eerao,  and  freight,  and  iHptUating 
that  m  eate  the  MIt  thould  he  reAued-ateeptanee 
or  dithonoured,  the  lenderi  might  t0e  pottettion 
ttf  the  vetttl,  thip,  and  cargo,  mtd  tell  tmder 
proeett  qf  the  Admiralty  or  Viee-AdmirMf 
Court,  according  to  Ihemaritittifiaw  <if  Bmgland, 
and  it  teat  alto  declared  therein  that  the  lender 
farhtre  any  ptemiian  Or  matitime  iaiirttt  upon 
the  riik  of  the  advaneet,  that  the  voyage  wu  at 
the  lole  riik  qf  the  owner;  that  the  advaneet, 
together  with  the  premiumt  for  ineuranee,  iMre 
to  he  recoverable  from  the  owner,  whether  the 
veuel  arrived  tqfe  or  uat  .- 
Held,  that  the  matter  had  no  authority  to  pledge 
both  the  thip  ilteifwid  the  pertonal  credit  qf  the 
owner ;  that  the  payment  qf  the  advaneet,  not 
depending  upon  the  tqfe  arrival  qf  the  vetttl,  the 
AJmirttUy  Courit  had  no  power  to  enforce  the 
tale  according  to  the  inttrumeni,  and  therrfore 
thai  the  lenden  had  no  inturahle  interett  m  tht 
vittel. 

This  was  an  action  on  a  policy  of  insurance  on  the 
ship  Harttand,  for  1,675'.  lis.  6d.  effected  by  the 
plaintiff  ss  agent  of  Gilmour  and  Co.  and  the  point 
upon  which  die  case  was  determined  was,  whether 
the  insured  had  any  insurable  interest. 

The  case  was  tried  before  Flatt  B.  at  the  last 
Iiirerpool  Spring  Assizes,  and  under  his  lordship's 
direction  a  rerdict  found  for  the  plaintiff.  The  fol- 
lowing are  the  necessary  facts  to  explain  the  point 
on  wUch  this  Court  save  judgment. 

On  the  20th  of  September,  1846,  the  Hartlaud 
sailed  from  Quebec  for  Bristol.  Having  sustained 
damage,  she  put  back  to  Quebec  in  a  few  days  after- 
wards, and  the  Master  there  borrowed  of  Gilmour 
and  Co.  the  plaintiff's  principals,  for  necessanr 
repairs  and  disbursements,  the  sum  of  1,675/.  lis.  6d. 
to  secure  which,  he  drew  upon  the  owner  of  the  ship 
for  1,3072.  12s.  Id.  and  upon  the  consignee  of  the 
cargo  for  367/.  19s.  5d.  giving  to  Gilmour  and  Co.  at 
the  same  time,  an  instrument  under  his  hand  and 
seal,  upon  tbe  consideration  and  effect  of  which  the 
case  mainly  depends.  This  instrument,  after  re- 
citing the  damage  sustained  by  the  ffartland,  the 
necessity  for  the  adrances  made  by  Gilmour  and  Co. 
upon  condition  of  their  being  secured  by  hypothe- 
cation of  the  ship,  cargo,  and  freight,  the  delivery  to 
Gilmour  and  Co.  of  two  bills  of  exchange  by  the 
master  upon  the  owners  of  the  ship  and  consignee  of 
the  cargo,  proceeds  thus : — 

Kow,  know  ye  that  for  ihs  elTeotaaUy  secaring;  to  the 
sud  Qijnioiir  sod  Co.  the  due  and  puDCtuml  scceptftsce  and 
pajroent  of  the  said  bills  of  exchangs  so  drawn  oy  me,  the 
■aid  0«orre  Hooper,  one  of  whioh,  on  the  said  Wiliiam 
Hooper,  tor  the  laid  anm  of  1,307/.  12a.  Id. ;  and  the  other 
on  the  laid  B.  Mead  and  Son,  for  the  laid  lum  of 
3t7l.  19i.  6d.  for  the  oaiuea  and  in  the  manner  aforesaid, 
I,  the  said  George  Hooper,  have  pledged,  mortgaged,  and 
hypothecated,  and  bv  these  presents  do  (as  master  of  the 
said  harqne  or  veaael  called  the  HarUand,  and  in  the  said 
eapadty  of  master,  by  virtna  of  all  other  powers  and 


aathoritiea  whataoaxer  me  tfaamoto  in  any  wise  snahUng) 
pkdga,  mortgage,  charge,  and  hTpothsoKs  tlia  aaid  barque 
or  Taaael,  the  Barlland,  her  taokfe,  apparel,  and  tartHaae,' 
and  the  freight  of  the  said  resael,  and  every  part  thereof 
'  to  the  said  Oilmoar  and  Co.  their  exeootora,  administra- 
tors, and  asaigna,  bnt  indnding,  with  respect  to  tbe  aaid 
bill  on  the  said  William  Hooper,  the  cargo  on  board^  the 
said  expenass  being  incurred  tat  the  beaSit  of  the  freight, 
ship,  and  cargo.  And  I,  the  said  Oeorge  Hooper,  as  each 
zdaster  as  aforesaid,  do  hereby  grant,  testify,  and  declare- 
that  in  case  the  said  bills  of  exchange  shall  be  ref^iaea 
acceptance  or  payment,  or  be  othennae  dishononred,  or 
not  duly  and  pnnctnally  aeoeptcd  and  paid  by  the  said 
William  Hooper  and  the  aaid  B.  Head  and  Son,  on  pre- 
sentment for  Uie  said  pnrposaa,  according  to  the  tanor 
and  afTect  thereof;  it  shall  and  may  be  lawftal  to  and  for 
the  said  Gilmoor  and  Co.  forthwith  to  seise  sod  take  pos- 
session of  the  sud  birqne,  the  Sartiarid,  and  to  oanse  the 
same  to  be  sold  and  disposed  of,  either  by  virtue 
of  process  to  be  issned  ont  of  her  llajestys  High  Ooort 
of  Admiralty  of  Boglaiid,  or  any  Conrt  of  vice-AdmiialtT 
poaaaeaing  jurisdiction  at  the  port  at  which  the  aaid 
oarqne  or  veaael  may  at  any  time  thereafter  h^^pen  to 
!»  lying  or  to  be,  according  to  the  maritiine  law  and  oos- 
tom  of  England.  And  I  the  said  George  Hooper,  aa  such 
maatar  as  aforesaid,  do  by  these  presents  teattiy,  declare, 
and  make  known,  that  I  took  op  and  borrowed  of  the  said 
Gilmoor  and  Co.  the  said  anins  of  money  on  the  credit  aad 
aocoont  of  the  owner  of  the  said  barque,  the  Sartlandj 
and  do  hereby,  as  far  as  in  me  lies  as  master  aa  aforcsaia, 
grant  and  declare  that  it  shall  and  may  be  lawfU  to  and 
for  the  aaid  Oitanonr  and  Co.  to  place  the  same  to  the 
debit  and  aoconnt  of  the  owner  of  the  said  haioiw.  And 
in  case  of  the  nonacoeplaaoe  or  ttoapi9>>>*nt  or  tbe  said 
bills  of  exchange,  the  said  Oilmoar  aad  Co.  shall  aad  law- 
fully may  haie,  ase,  and  take  all  anch  kwlhl  ways  aad 
means  whatsoever  for  the  recovery  of  the  said  sum  of 
money,  or  snch  part  or  parts  thereof  aa  may  at  any  time 
or  times  hereafter  remain  due  or  unpaid,  aa  merchants  or 
other  persons  in  a  foreign  port  or  other  porta  out  of  the 
Ui^jdom  of  Great  Britain  advancing  money  at  the  inataaee 
of  a  master  of  a  ship  or  veaael  for  the  renira,  ontllt,  and 
disbursement  thereof,  to  enable  such  ship  or  vessel  to 
proceed  on  her  homeward-bound  voyage,  oa  the  credit  and 
account  of  snch  ship  or  vessel ;  ana  her  owner  can  or  law- 
iUly  may  have,  nae,  or  take  fbr  the  reooveiy  theraof 
MBiaat  such  ship  or  veaael,  her  owner  or  maatar.  And  I 
the  said  Oeorge  Koopor,  for  myself,  iny  executors, 
administrators,  and  tuaifnis,  (to  hereby  covenant,  pro- 
mlae,  and  agree  to  and  with  tbe  fiuid  Oilniour  and 
Co.  their  exeeutor*,  administrators,  and  assigns,  in 
manner  and  form  following — that  is  to  say,  That  1  the 
aaid  George  Huoper,  nir  executors  and  aiiniiniatrators, 
shall  and  will  ht  any  time  or  times  hereafter  when  there- 
unto required  1 1 y  the  said  Gilmour  and  Co.  malie,  do,  and 
execute  all  and  L-verjsueb  further  or  other  act  and  acts,  deed 
and  deeds,  thing  Bud  things,  instruments  and  assurances 
in  Uie  law  whatsoever,  for  the  further,  better,  and  more 
effsctaally  hrpotfaecating  and  charging  the  said  harque  or 
vessel  eaUad  the  Martlaml,  and  her  apparel  and  furniture, 
and  the  freight  und  cargo  of  the  siud  vessel,  and  every 
part  thereofTvtith  the  payment  of  tlic  said  sums  of  money 
as  by  them.  th<-  said  Gilmour  and  Co.  their  counsel,  attor- 
neys, solicitor^,  proctors,  or  agents,  shall  or  may  bo 
deviasd,  advis«->l,  or  required,  which  said  bar<)ue  or  vessel 
haa  been  duly  registered,  a  copy  of  which,  with  a  view  of 
identifying  the  i^wner,  is  liereui  transcribed. 

And  then,  with  a  view  to  identify  the  owner  of  the 
vessel,  tbe  instrument  further  proceeds  to  set  out  a 
copy  of  the  certificate  of  registry,  shewing  that  the 
Harlland  had  been  previously  mortgaged,  and  then 
condndes  with  the  following  agreement : — 

It  is  hereby  concluded,  dsclarad,  and  agreed  by 
and  between  me,  the  said  George  Hooper,  and  the  said 
Gilmour  and  Co.  that  inaamuch  aa  the  said  Oilmour  and  ' 
Co.  forliear  any  claim  by  way  of  a  premium  or  maritiine 
intereet  upon  the  risk  of  the  said  sums  of  money  so  ad- 
vanced as  aforesaid,  that  the  voyaga  of  the  aaid  barqne 
shall  be  at  the  sole  risk  and  peril  of  the  owaer  of  tbe  said 
barque  or  veasel  the  UttrtUutdi  and  that,  therefore,  whe- 
ther the  ship  arrive  in  safety  or  not,  in  the  event  of  ship- 
wreck or  loss  of  the  same  by  the  act  of  God,  accident,  or  the 
Queen's  enemies,  the  said  sums  shall  in  either  or  any  oaae 
be  recoverable  and  be  paid  by  the  owner  of  the  said  faarqna 
to  the  said  Gilmoor  aadCo.  or  to  their  order  as  albreaaid,  to- 
ge^er  with  such  father  sum  or  stuns  of  money  as  they  may 
pay  or  lay  out  in  cauaing  the  said  barqne  or  her  fMght  to 
be  insnrad,  should  they  think  proper  so  to  do,  in  an 
amount  sufficient  to  cover  the  advances  by  them  made  as 
aforesaid ;  and  which  insurance  the  said  Oilmonr  and  Co. 
by  theoe  presents  by  me,  the  said  George  Hooper,  are 
aothoiiaed  and  empowered  to  cause  to  be  done  ana  made, 
aad  to  chaige  the  same  to  me  and  the  owner  of  the  said 
barque.  And  it  is  further  agreed  and  declared  that  the 
said  Oilmonr  and  Ck>.  shall  and  will  have  all  the  righta, 
privileges,  and  remedies  by  process  of  the  Courts  of  Ad- 
miralty, and  otherwise  which  by  law  are  given  to  the 
owners  of  bottomry  bonda,  anytmng  herein  contained  to 
the  contrary  notwithstanding.  And,  lastly,  it  ia  agreed 
and  declared  that  the  said  veasel,  her  tackle,  apparel,  fur- 
niture, and  her  freight  and  cargo,  shall  at  all  fimea  here- 
after be  chargeable  and  Usblc  for  tbe  payment  of  the  ssid 
soms  of  money  advanced  to  enable  the  aaid  barqne  topro- 
ceed  on  her  voyaee,  and  the  coata  of  insurance  as  afore- 
said, onto  the  said  Oilmonr  and  Co.  their  executors,  ad- 
ministrators, and  aasigns,  according  to  the  true  intent  and 
mcsuing  of  these  presents. 

Wednetday,  April  2S.—  W.  H.  Walton  obtained 
a  rule  niti  to  set  aside  the  verdict  and  enter  a  non- 
suit, or  a  rerdict  for  the  defendant. 

May  8  and  9. — Knowlei  and  Atherton  shewed 
cause,  and  W.  H.  Walton  and  7bm/in«oa  supported 
the  rule. 

Authorities  cited:  Murphy  y .  Bell,  4Biog.  567; 
Cowint  r.  Nantes,  3  Tann.  513 ;  Kulen  Kemp  f. 
Vigue,  1 T.  R.  304 ;  Wilton  r.  The  Royal  Exchange 
Inturance  Company,  2  Camp.  623 ;  Thdmvion  r. 
7'Ae  Soyal  Bxchani/e  Inturance  Company,  I  M.  & 
8.  30;  Com.  Dig.  tit  "  Admiralty ;"  Vinar's  Abr. 
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"HTpotfaeoalkmj"  OratUudmi.  3  RoL  Ad.  R. ; 
BHdgmai^t ate.  Hob.  12;  Searborongkt.  Lieiut, 
NoTS.  R.  9 ;  Allot  case,  2  Han.  Ad.  R. ;  Knighl 
r.  FaU»,  19  L.  J.  N.S.  509.  Q.B.;  ManfieU  r. 
MttUhmd,  4  B.  &  Aid.  582.  Cur.  adv.  mUt. 

JUDOMENT. 
AMsv,  tlay  30.— Jkbtis,  C.J.— Upon  the  tun. 
ment  of  this  rale  fonr  points  wore  made  for  the  de- 
fendant. It  was  insisted,  first,  that  the  plaintiffs  had 
no  insurable  interest.  Secondly,  that  their  interest, 
if  any,  was  misdescribed  in  the  policy ;  thirdly,  that 
having  regard  to  the  nature  or  theor  snppoaed  in- 
terest, there  was  no  loss  within  the  meaning  of  the 
poUcy ;  and,  fonrthiy.  that  under  the  drcnmstanoes 
a  notice  of  abandonment  was  necessary,  and  was  not 
given  in  doe  time.    Upon  consideiation,  we  are  of 

g opinion,  that  the  first  point  most  prerail,  that  the 
aintiff  had  no  insoraole  interest,  and  that  ^ere- 
re  the  tide  most  be  made  absolnte.  This  view  of 
the  case  renders  it  nnneoessary  to  consider  the  other 
points.  His  lordship  then  recapitolated  tlie  above 
nets  of  the  caae,  and  proceeded :  —  In  substance. 
i>y  the  above  inslnunent,  Gilmour  and  Company 
foibear  all  interest' beyond  the  amount  necessary  to 
insure  the  ship  to  cover  their  advances,  and  the 
master,  having  nven  them  bills  of  exchange  for  the 
amonntadvaBced,  npon  her  owners  and  the  consignee 
of  the  cargo,  making  his  owners  personally  liable, 
w  fu  as  he  eao,  takes  upon  himself  and  bis  owners 
tiie  risk  of  tlie  voya^,  makes  Vba  money  payable 
«t  all  events,  and  subjects  the  ship  to  seizure  where- 
soever she  may  be.  at  any  moment,  should  the  bills 
be  refused  acceptance,  or  not  paid.  It  was  conceded 
doiiiig  the  argument  that  this  was  not  an  instrument 
of  hypothecation  in  the  usual  form,  and  it  was  not 
contended  tliat  the  Master  had  authority  to  mort- 
gage the  sliip,  but  it  was  said  that  an  hypothecation 
may  be  good  witliout  making  the  repayment  of  the 
advances  depend  npon  the  arrival  of  the  ship,  and 
that  if  the  lender  does  not  choose  to  take  npon  him- 
self tiie  risk  of  the  ship's  return,  and  will  be  content 
net  to  demand  maritime  interest,  the  Master  may 
pledge  both  the  ship  and  the  personal  credit  of  the 
owner.  The  cases  of  the  Tartar,  1  Hsf;.  Ad.  1,  and 
Ae  Ntltim,  Id.  163,  npon  which  the  plamtiff'e  ouun- 
•sl  reiied.  do  not  support  the  latter  part  of  this  pro- 
position, for  which  they  were  cited.  Where  the 
Master  professes  to  hypothecate  the  ship,  and  also 
to  pledge  the  credit  of  his  owners,  the  Court  of  Ad- 
miralty will  reject  that  part  of  the  instrument  which 
is  directed  to  the  latter  object,  and  proceed  tn  rvm 
against  the  ship ;  but  the  cases  cited  do  not  shew 
that  tlie  Court  of  Admiralty  will  do  this  where  tiie 
instrument  is  not  in  other  respects  in  strictness  an 
hypothecation,  because  in  each  of  those  cases  the 
TCtam  of  the  monev  depended  upon  the  completion 
of  the  voyage,  and  the  lender  took  npon  himself  the 
ijak  of  the  snip's  return.  The  case  of  Samtua  v.  Bra- 
giuton,  1  Ves.  443,  is  however  referred  to.  and  though 
the  report  does  not  explain  the  grounds  of  the  ded- 
aion,  nor  very  clearly  disclose  the  circumstances  of  the 
case,  yet  as  it  is  cited  with  approbation  in  Abbott  on 
Sliippmg,  it  acquires  additional  authority  from  the 
known  accuracy  and  high  reputation  of  the  learned 
•udior  of  that  work,  and  is  said  to  be  an  authority 
in  point.  We  have  been  fhmished  with  a  copy  of 
the  decree  from  which  the  following  appear  to  be 
frets  of  tliat  case.  Braginton  and  IHtman  were  part 
owners  of  the  Dtiiiity  galley,  of  which  Pitman  was 
master.  On  her  homeward  voyage  she  was  disabled 
and  put  into  Jamaica,  where  Pitman  applied  to  the 
plaintiff  to  advance  the  necessary  funds  for  her 
repairs,  for  the  use  and  on  account  of  himself  and 
Braginton,  as  co-owners,  and  as  a  further  induce- 
ment engaged  with  the  plaintiff,  by  an  additional 
security  for  the  repayment  of  the  money,  to  hypo- 
thecate the  ship.  The  plaintiff  repaired  the  ship. 
expended  for  that  purpose  HOil.  and,  at  his  request. 
Pitman  drew  upon  Bragin^n  for  the  amount,  and, 
by  way  of  additional  security,  as  master  of  the  ship, 
•ecording  to  maritime  usage  in  like  cases,  by  deed- 
pool,  after  taking  notice  of  the  damage  and  advance, 
aid,  for  securing  the  payment  of  the  said  money, 
hypothecate  to  the  plaintiff  the  ship,  with  the 
might  and  cargo.  The  ship  sailed  firom  Jamaica, 
ma  captured  and  sold ;  Braginton  and  Pitman  re- 
ceived the  insurance  upon  her  loss,  but  Braginton 
refised  to  accept  the  bills,  and  the  plaintiff  was  not 
paid  the  amount  which  he  had  advanced  for  the  re- 
pairs of  the  ship.  Upon  this  statement  the  plaintiff 
filed  his  bill  against  Braginton  and  Nichols,  the 
lepresentative  of  Pitman,  for  repayment  of  the 
money  advanced  by  him.  Braginton,  by  his  answer, 
admitted  tlie  plaintiff's  statement,  but  submitted 
that  he  was  not  liable  to  repay  what  Pitman  might 
have  paid  for  the  repairs,  because  Pitman  was  in- 
debted to  him.  and  suggested  that  bottomry  interest 
had  been  taken  for  the  advances,  and  that  therefore, 
according  to  maritime  custom,  the  lender  took  the 
liak  of  the  voyage  upon  himself.  There  was  no 
proof  in  support  of  tins  suggestion,  and  the  Master 
of  the  Rolls  decreed  that  the  money  advanced  by 
the  plaintiff  in  refitting  the  ship  ought  to  be  esta- 
blished against  Braginton  and  Nichote  according  to 
their  leepeetive  interest*.    It  b  not  very  apparent 


how,  upon  the  bill  and  answer  ee  ftamed.  the 
validity  of  the  hypothecation  could  come  directly  in 
question.  The  plaintiff  did  not  to  seek  to  establish 
his  claim  by  that  instrament,  baorase  it  did  not 
profess  to  charge  the  owners  personally  with  the 
debt ;  and  the  defendant  Braginton  biling  to  prove 
that  bottomry  interest  bad  b«en  taken,  could  not 
add  to  the  deed  by  implioation  a  condition  that  the 
repayment  of  the  advances  sboald  depend  upon  the 
return  of  the  ship.  The  decree  seems  to  lurre  i»ro- 
oeeded  upon  m»  ground  that  joint  ownen  were 
liaUe  for  money  advanced  in  a  foreign  country  for 
necessary  repairs,  whether  the  master  had  properly 
pledged  the  ship  or  not,  as  tiie  ship  was  lost,  and  the 
plaintiff  was  proceeding  upon  the  personal  liability 
of  the  joint  owners.  The  reporter  states  tiiat  his 
Honour  took  time  to  consider,  and  afterwards  (as 
he  was  informed)  determined  that  tiie  ship  was  well 
hypothecated,  and  Hiat  the  part  owners  were  liable. 
In  Abbot  on  Shipping,  p.  135,  6tfa  edit,  the  decree 
against  the  part  owners  is  stated  positively,  but  the 
learned  author  adds,  cautiously, — "It  is  said  also 
that  the  ship  was  diomht  (not  determined)  to  be 
well  hypothecated."  He  does  not  give  the  iitll 
weight  of  his  unqualified  sanction  to  this  proposition, 
and  upon  examination  we  think  that  this  caae  is  not 
to  be  considered  as  an  authority  conclusive  against 
the  more  recent  decisions  to  which  reference  has 
been  made.  The  deed  now  in  question  only  pro- 
fesses to  give  such  an  interest  as  can  be  inforcra  in 
the  Adm&alty  Court.  In  certain  events  Gihnonr 
and  Co.  may  seise  the  ship  and  caum  her  to  be  sold 
by  proeesa  out  of  ilie  Admiralty  of  England,  or  any 
other  Court  of  Vioe-Admiralty  professing  jurisdic- 
tion ;  and  further,  they  are  to  have  all  the  right,  &c. 
by  process  of  the  Admiralty  Courts  or  omerwise 
wnidi  by  law  are  given  to  the  holder  of  bottomry 
bonds.  The  interest  which  they  have  in  the  ship  is 
the  right  of  proceeding  in  the  Admiralty  Court 
against  the  ship ;  but  if,  under  similar  drcunutances. 
the  Admiralty  Court  would  not  act  beoause  it  has 
no  jurisdiction.  Gilmour  and  Co.  have  no  available 
interest.  Now  the  cases  shew  that  under  circum- 
stances like  the  present,  die  Court  of  Admiralty 
would  decline  to  act.  In  the  case  of  the  Atlai,  2 
Haggard,  48,  Lord  Stowell  refosed  to  entertain  a 
suit  of  bottomry  because  the  advance  was  payable 
within  thirty  days  after  the  aurival  of  the  ship.  "  or 
in  case  of  the  loss  of  the  ship,  then  within  tiiirty 
days  next  after  the  account  of  such  loss  should  have 
been  received  in  Calcutta  or  London."  Upon  appeal 
the  delegates  decided  that  the  bond  was  void  because 
there  WM  no  sea  risk  to  justify  the  taking  of  mari- 
time interest,  and  so  it  became  unnecessary  to  deter- 
mine the  principal  question.  But,  npon  the  argu- 
ment of  the  ouestion  of  jurisdiction,  Hullock 
observed  that  tne  condition  destroyed  the  whole 
instrument.  The  more  recent  case  of  the  Emanci- 
pation, 1  Rob.  is  an  express  authority  upon  the  same 
point.  There,  upon  the  face  of  the  bond,  and 
according  to  legal  inference,  the  payment  of  the 
money  advanced  did  not  depend  npon  the  safe  arrival 
of  the  ship,  and  for  that  reason  the  Court  pro- 
nounced judgment  against  the  bond.  Upon  these 
authorities  it  is  dear  that  if  the  Hart  land  had  arrived 
in  this  country,  the  plaintiffs  could  not  have  proceeded 
against  her  in  the  Adminlty  Conrt ;  they  had.  there- 
fore, no  interest  in  the  vessel ;  they  have  lost  nothing, 
and  npon  this  ground  the  defendants  are  entitled  to 
succeed.  But  without  reference  to  authority  we  ore 
of  opinion,  upon  principle,  that  the  master  has  not, 
by  an  instrument  of  this  nature,  authority  to  pledge 
the  ship.  By  the  Roman  Law.  and  still  in  those 
nations  whira  have  adopted  tbe  Civil  Law,  every 
person  who  had  repaired  or  fitted  out  a  vessel,  or 
had  lent  money  for  those  purposes,  had  a  claim  npon 
the  value  of  the  ship,  without  a  formal  instrument 
of  hypothecation ;  but  by  the  law  of  England  no 
such  right  can  be  acquired  except  by  express 
agreement,  and  a  master  can  only  make  such 
an  agreement  if  he  act  within  the  scope  of  his 
authority.  The  right  to  raise  money  upon  bottomry 
can  only  be  justifiM  by  necessity.  If  the  master  in 
a  foreign  country  wants  money  to  repair  or  victual 
his  vend,  or  for  other  necessaries,  he  must,  in  the 
first  instance,  endeavour  to  raise  it  npon  the  credit 
of  his  owners.  If  he  can  do  so,  he  hss  no  authority 
to  hypothecate  the  vessel ;  but  if  be  cannot  otherwise 
obtain  the  money,  then  he  may  hypothecate  the 
ship ;  not  transferring  the  property  in  the  ship,  but 
giving  the  creditor  a  privilege  or  claim  upon  it  to 
be  carried  into  effect  by  legal  process  npon  the  ter- 
mination of  the  voyage.  As  incident  to  this  trsns- 
i^on,  the  lender  may,  if  he  think  fit,  insist  upon 
maritime  interest ;  but  whether  he  do  so  or  not,  tbe 
advance  is  made  npon  the  credit  of  the  owner,  and 
the  owners  are  never  personally  responsible.  There 
is  no  trace  in  our  books,  with  the  exception  of 
Samtun  v.  Braginglon,  of  any  case  in  which  a  master 
has  been  held  to  have  authority  to  make  a  valid 
hypotfan»tion  of  a  ship,  unless  the  payment  of  tbe 
money  borrowed  has  been  made  to  depend  upon 
tbe  arrival  of  the  ship.  There  is,  therefore,  nothing 
to  shew  that  a  master  has  authority  to  hjrpothecate 
in  any  other  manner;  indeed,  if  the  money  be  ori- 


dnally  advanced  upon  tiie  credit  of  tiie  shfai,  and 
for  any  cause  an  hypothecation  be  made,  even  befne 
the  siup  leaive^he  places  where  the  advanoea  were 
made,  the  bond  will  be  void,  and  cannot  be  enforced. 
For  these  reasons  ire  are  of  opinion  that  the  master 
had  no  authority  to  make  an  instrument  like  that  in 
question,  and  that  the  instrument  passes  no  interest 
in  the  ship:  tiie  money  advanced  for  repairs  woe 
a  mere  debt  finm  tbe  owners  to  the  len^.  and  it 
being  admitted  tiiat  a  mere  debt  from  the  owners  to 
the  assured  for  repoin  and  disbursements  oooU  not 
legally  be  made  the  subject  of  an  insurance,  it  follows 
that  the  defendant  is  entitled  to  the  judgment. 

Rtdt  aktoMt  to  enter  jud^ntiUJor  tie 
d^^mdant. 


oovsT  or  axoKaoiiras. 

Beported  by  C.  J.  B.  Hsbislst,  Biq.  of  the  Middle 
Ttmple,  Barris(*r«t-Iaw. 

/i<iie6aa<i/<i^l. 

Thb  Swansea  Dock  Compant  v.  Lcmir. 

Call  on  tkaret — Mtttbtg  nf  dtreelort—Adeerlite 

Hunt  in  nttnpaper— Notice. 
J%r  thepvrpote  nfealUng  a  meeting  ofdirteUirt,  it 
wat  neeetHoff  that  fourteen  daft'  notice  iHouU 
he  giten  in  a  netetpaper  eireuMing  in  tie  ntigk- 
hourkood  of  Swantea.  TMe  advirtiiement  ap- 
peared in  the  third  edition  of  the  Sun,  and  it  i 
proved  thai  Ihit  paper  did  not  go  to  r 
and,  m  fact,  that  the  third  edition  wot  for  cir- 
eulation  in  London  .- 
Held,  that  tueh  notice,  and  the  proeeedingt  taken 
at  the  meeting  held  in  puntumce  thtre^,  were 
invalid. 

This  was  an  action  in  debt  to  recover  45/.  with  in- 
terest from  the  11th  of  March,  1848,  the  amount  of 
a  call  of  31.  per  share  upon  fifteen  shares  of  the  de- 
fendant in  the  Swansea  Dock  Company. 

The  defendant  pleaded : — 1.  Never  indebted ;  2. 
That  he  was  not  a  holder  of  the  said  shares ;  3.  That 
the  call  was  not  made  by  any  person  having  autlM- 
rity  to  make  such  call. 

The  cause  came  on  to  be  tried  at  the  SuneySam- 
mer  Assizes  in  1849.  before  the  Lord  Chief  Baran, 
when  an  order  was  made  to  enter  a  verdict  for  tiw 
plaintiffs  on  all  the  issues,  subject  to  the  opinioo  ai 
the  Court  upon  a  special  case. 

Tbe  following  statement  indudes  all  that  is  nece*. 
sary,  or  tiiat  was  referred  to  by  the  Court  in  giving 
judgment.  The  question  was,  whether  the  doead- 
ant  was  bound  to  pay  a  call  mode  at  the  meeting  on 
the  10th  of  February.  1848.  A  private  Act  was 
passed  in  July  1847,  and  at  a  general  meeting 
on  the  31st  of  January,  1847.  the  directms  were 
properiy  and  legally  appointed,  and  the  call  was 
made  by  those  directors  ;  and  if  they  were 
the  lawful  directors  on  the  10th  of  Febmary, 
1848.  tbe  call  was  a  valid  call;  but  the  objectiso 
made  to  the  call  was,  that  on  the  meeting  in  Loodon. 
on  the  20th  of  October,  1847,  those  directon  bad 
been  deposed,  and  a  new  body  of  directm  got  in 
their  place.  It  appeared  that  the  directon  who 
made  this  call  transacted  the  business  of  tiie  oom- 

Eany  at  Swansea,  and  about  fourteen  or  fifteen  dans 
efore  the  20th  of  October,  1847.  they  publiahed  m 
a  newmaper  an  advertisement  requesting  tlie  Bttmd 
ance  of  certun  shareholders  for  a  particalar  purpose; 
that  this  giving  dissatisfiu:tion  to  some  directors  who 
lived  in  London,  they,  sometime  b^ore  the  20th  at 
October,  1847.  advertised  the  meeting  to  be  beU  in 
London  on  the  20th  of  October.  For  the  porpaes  of 
making  that  a  lawful  meeting  it  was  necessary  that 
fourteen  days'  notice  should  be  given,  and  tboss 
fourteen  days  notice  should  be  given  in  a  newspaaar 
circulating  in  the  neighbourhood  of  Svranseo.  The 
evidence  Uiat  [was  given  of  that  was,  that  in  a  third 
edition  of  tbe  .S^  newspaper,  that  was  pabfishsd 
late  in  the  evening,  there  was  such  an  advertiiaient 
published ;  but  it  was  proved  tbe  Sun  n«wapap«j 
did  not  go  to  Swansea;  that  this  particular  nem. 
paper  never  went  there,  and,  in  point  of  fact,  wis 
merely  circulated  in  London. 

Phipton,  for  the  plaintifb,  contended  that  the  caQ 
was  legally  made,  and  that  all  tbe  i»oceedinKS  of 
the  board  of  directors  making  the  call  had  Dean 
regular  and  valid.    That  a  meeting  of  the  ^has^ 
holders,  which  took  place  on  the  31st  of  Aagaa^ 
1847.  was  the  first  ordinary  meeting  of  tbe  coapeay; 
and  that  its  validity  was  not  affected  by  as  tttaatft 
being  made  to  hold  such  ordinary  meeting  aa  an- 
other day,   that  attempt  baring  proved  uotilie. 
That  a  meeting  beld  at  Swansea,  on  Ute  19lh  of 
August,  was  duly  called,  and  that  the  bye-laws 
passed  were  vahd  and  binding.    That  tbe  me 
held  in  London,  on  the  20th  of  October,  1847, 
on  invalid  meeting,  and  not  an  extraordinary  general 
meeting  of  the  shareholders  held  acccnrding  to  the 
Act.    That  no  due  notice  was  given  of  the  time  at 
holding  such  meeting,  and  that  the    prooeadmcs 
thereat  were  not  entered  in  the  books  of  the  torn- 
pany,  according  to  the  Companies'  Chnoes  CoaseH- 
dation  Act,  1845.    That  such  proceedings  were  in»- 
gular  and  void,  being  in  contnventiott  at  tho  by*- 
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kws  of  the  IMi  of  Aii(«t.  1847:  aad  that  that 
iiirwlim  bad  no  power  to  readnd  sodi  bra>lews. 
Thet  the  coarse  of  proceeding  at  tbe  aid  meeting  was 
improper  and  illegal,  and  that  the  proxiee  held,  and 
tendered  by  the  aecretar;  ooght  to  haw  been  re- 
ceired  by  the  chairman.  That  Uie  wpointment  of 
director!  at  that  raeetiag  «■«  roid.  That  the  exirs- 
ordinary  meeting  held  at  Swanaia,  on  the  21st  of 
Ootober,  1847,  was  a  TaUd  meeting,  and  its  pro- 
ceeding* binding;  and  that  from  tiiat  time  the  parties 
who  by  the  lesoktion  of  the  meeting  were  displaced 
ftam  ue  position  of  director*  or  ofSicers  of  the  com- 
pany ceased  to  hold  office.  That  all  the  acts  and 
proceedings  set  ont  in  the  present  case  of  the  parties 
described  as  "  tiie  Swansea  director*  "  to  the  tiine 
of  the  call  were  ndid  and  binding.  That  all  the  i 
ads  and  proceeding*  of  the  paitiea  described  as  "the 


Pit  Ma»tim,  B.— 2^  eati  ^f  nabiuwu  •.  L]m1I. 

7  Priet,  6JC,  w  not  Una.  I 

This  waa  a  case  tried  before  Piatt,  B.  in  which  a  I 
mle  for  a  new  trial  had  been  granted,  on  the  gmond  i 
that  there  was  no  eridence  to  go  to  the  joy.  Tbe  ' 
&ctsfally  appears  in  the  judgment  I 

Atlurtan  shewed  cause. — The  question  in  the 
case  was  the  extant  of  the  authority  iriiich  the 
master  of  a  vessel  has  to  bind  the  owner.  He  cited 
Arthur  y.  hwrUm,  6  M.  &  W.  138 ;  Jok%t  t.  Samn, 
2aB.425:  8Umt)unuty.QmU,viL.^\;  WiUiam. 
ton  T.  Pagt,  I  Car.  &  Kir.  581 ;  amnedn  r.  CMad- 
tmet.       Law  T.  140. 

Crowdtr  (with  him  Bramtnlt),  oontii,  cited 
MaekMotk  t.  MitchuoH,  4  Bx.  175;  The 
"  Loehitl,"  2  W.  Rob.  A.R.  45;  Abbott  on  8h^ 
ping;  Hmetayne  j.  Boumt,  7  M.  &  W.  599,  and 


liondon  director*,"  snbaei)aentlv  to  the  20th  of ,  contended,  that  if  a  debt  was  once  incurred  for  the 
October,  1847,  were  null  and  Toid.  That  the  gane-  purposes  of  the  ship,  the  captain  could  not  borrow 
nl  meeting  of  the  company  at  Swanaea,  on  the  31st  money  to  pay  such  debt  so  as  to  bind  the  owner,  the 
of  Janoary,  1847,  was  valid,  and  its  pioeaedings  debt  being  incurred,  the  borrowing  of  the  money  is 
binding.    Tiiat  the  call  made  on  the  lOdi  of  Fe-  :  not  for  the  benefit  of  the  ship.    There  is  an  analcwy 


braaiy,  1848,  was  legally  and  duly  made,  and  due 
•otice  theiaof  nvcB;  and  that  none  of  the  praeaed- 
lags  had  any  cmot  on  the  liability  of  the  defendant 
to  pay  the  call. 

MkhU.  for  the  defendut,  oootaided  that  the  call 
was  illegal,  as  not  being  made  by  competent  aotho- 
ilty,  but  by  persons  who  were  ilbt  diractota  at  the 
tiiM,  and  who  bad  no  power  to  make  it  if  they  were. 
That  such  call  was  miade  by  only  a  potion  of  the 
directors  at  Swansea,  without  due  notice  having 
been  ghren,  and  without  the  oo-operation  of  the 


between  such  a  case  and  the  case  of  husband  uid  wiM ; 
the  vrife  can  pledge  the  hiisband's  credit  for  neces- 
saries, but  could  not  for  money  lent  to  pay  a  debt 

already  incurred.  Cur.  am.  mUt. 

JUDOUBNT. 
Farkb,  B. — In  this  case  the  point  reservad  for  the 
consideration  of  the  Court  was,  iriiether  the  owner 
of  a  vessel,  who  resided  at  Newport,  was  liable  to 
the  plaintiff,  who  was  a  merchant  at  Newcastle,  for 
a  sum  of  money  which  had  been  borrowed  by  the 
master  for  the  purpose  of  paying  a  debt  contracted 


dinctor»in  London,  and  that  the  dedsodaat  was  not  |  in  towing  the  vessel  by  a  steam-tug  into  port ;  and 
ihewu  to  be  liable.  That  die  first  general  meeting  {  also  for  a  sum  paid  to  a  master  carpenter  on  a  Sator- 
of  the  company  was  held  on  the  3rd  of  Aognst,  1847. 1  day  night,  the  master  carpenter  having  been  em- 
That  the  bye-laws  made  at  Swansea,  by  the  Swansea  \  ployed  to  do  repairs  upon  the  vessel.  We  are  of 
directors  exclusively,  without  the  sanction  of  the  {  opinion  tlut  in  this  case  a  nonsuit  must  be  entered. 
London  directors,  were  inoperative  and  void,  and  { lliere  is  no  doubt  of  the  power  of  the  master  by  law, 
that  the  meeting  of  the  I9th  of  Aogost  was  invalid,  |  but  there  is  ss  to  what  extent  it  goes,  to  bind  the 
■ad  not  duly  convened.  That  the  meeting  held  in  |  owner ;  the  master  is  i^pointed  for  the  purpose  of 
London  fn  the  31st  of  August,  1847,  was  illegal,  it  \  conducting  the  navigation  of  the  ship  to  a  favourable 
being  the  second  in  that  month,  and  contrary  to  the   termination,  and  he  has,  as  incident  to  that  employ 


Act  of  Parliament  and  that  the  subsequent  meetings 
vmealso  invalid.  Ttiat  the  extraordinary  general 
meating  at  Omldhall  Cofiee-house,  held  on  the  20to 
of  October,  1847,  was  a  vaUd  meeting.  That  the  di- 
notors  then  noaoinated  became  thereafter  exdu- 
iMty  the  directors  of  the  company  ;  that  the  other 
ditwiors  wese  then  displaoed,  and  that  the  alleged 
bye-fanrs  were  then  aboliahed,  and  that  the  Swansea 
■aoelwy  from  that  time  ceased  to  bold  office.  That 
the  alleged  meeting  on  the  21st  of  October  waa  in- 
valid, and  that  all  the  actaand  deeds  of  the  parties 
atyling  themselves  directors  and  secretary  at  Swan- 
aea, subsequent  to  the  20th  of  October,  1847,  were 
Toid.  That  the  contract  made  at  Clifton,  dated  the 
17th  of  March,  1848,  shewed  that  the  persona  at 
Swanaea,  styling  theaiselves  directors  and  secretary, 
'did  not  so  consider  themselves,  or  they  would  not 
have  bad  any  dealing  witii  the  parties  in  London, 
who  dedgnated  tbeoMelves,  and  acted  aa  directors. 
Thatthe  resignation  on  the  2eth  of  April.  1848,  of 
tiie  London  directors,  in  favour  of  the  Swansea  di- 
lectora,  by  virtue  of  resolutions  drawn  up  by  the 
Swansea  solidtorin  iavonr  of  the  parties  at  Swmnee, 
ahewed  that  the  pariiBS  at  Swansea,  being  then  ap- 
pointed directors  in  room  of  those  in  London,  con- 
ridered  those  in  London  to  be  previously,  and  at 
that  time,  the  directon  of  the  company.  And  that  a 
contract  made  at  Clifton  of  the  17th  of  March,  1848, 
by  whjdi  certain  shareholders  were  released  from 
me  payment  of  any  call  in  respect  of  their  shares, 
opentad  as  a  release  in  favour  of  the  defendant  in 
respect  of  toe  alleged  call  made  upon  him  as  a  oo- 
paJinar.  Cur.  adv.  vtUl. 

jUDOMBirr. 

MasTTN,  B. — ^We  are  of  opinion  that  the  notice 
caHing  the  meeting  of  the  20th  of  October,  1847, 
waa  not  a  valid  notice,  and  that  the  persons  who  met 
on  the  20th  of  October,  1847,  had  no  power  to  de- 
poae  the  directors,  who  bad  been  lavrfuUy  appointed 
on  the  31st  of  January,  1847,  and  therefore  these 
call*  made  by  them  were  valid  odls.  The  other 
objections  fall  to  the  ground.  That  is  sufficient  in 
tiM  event  of  that  meeting  being  a  valid  meeting. 
The  directors  who  made  this  call  are  completely  ap- 
pointed, and  were  competent  to  make  it.  We  are 
therefore  of  opinion  that  judgment  ought  to  be  given 
for  the  plaintiffs.        Jwigmtntfir  th*  plaint^. 

May  6  oiid  Jtdy  10. 
Beldok  v.  CAMmBLI,. 
Pumtr  iffnuater  ofthip  to  bind  the  owner. 
7%e  maeter  iff  a  ihip  hat  authority  to  bind  the 
owner  at  to  all  repairt  that  are  neeemaryfer  the 
fntrpote  tif  bringing  the  ihip  to   the  port  qf 
deitinationi  and  he  hat  alto  power  to  borroio 
money,  but  only  in  a  eate  where  a  ready-money 
payment  it  abiolutely  nteetmary,  at  for  port  or 
light  duet,  ife.:  and  in  alt  eatet  where  prae- 
Heaile,  he  mutt  firtt  eommunieate   with   the 
owner;  and  in  no  eate  can  he  bind  the  owner  for 


ment,  a  right  to  bind  his  owner  as  to  all  things  ne- 
ceaaary ;  that  is  upon  the  legal  maxim  quando  ak- 
quid  mandatur,  mandatur  et  omne  per  quod  perve- 
niittr  ad  ittud.  So,  therefore,  the  master  has  per- 
fect authority  to  bind  his  principal,  the  owner,  as  to 
all  repairs  that  are  necessary  for  the  purpose  of 
bringing  the  ship  to  the  port  of  destination ;  and  he 
has  also  the  power,  as  incidental  to  his  appointment, 
to  borrow  money,  but  only  in  a  case  wnere  ready 
money  is  neceasary ;  that  is  to  say,  where  there  are 
certain  payments  made  in  toe  course  of  the  voyage, 
and  for  which  ready  money  is  required  and  credit  is 
never  given.  He  has  the  power  to  borrow  money 
for  the  purpose  of  making  those  payments ;  an  in- 
stance of  this  is,  the  payment  of  port  dues,  which 
are  required  to  be  paid  down  in  cash ;  or  |lights, 
which  are  also  required  to  be  immediate  payments ; 
or  any  does  which  require  immediate  cash  payments ; 
and  ao,  also,  there  was  a  case  referred  to  m  the 
course  of  tiie  argument,  where  the  ship  being 
at  the  termination  of  a  long  voyage  and  ordered 
to  proceed  on  another,  money  borrowed  to 
pay  seamen's  wages,  and  who  would  not  go 
on  the  second  voyage  without  being  paid,  was  hdd 
also  to  be  necessary.  But  these  cases  of  borrowing 
money  do  not  apply  to  any  case  in  which  the  owner 
of  a  vessel  is  near  the  spot  so  as  to  be  convenient  to 
be  communicated  with,  and  before  the  master  has 
any  right  to  make  him  debtor  to  a  third  person  he 
must  consult  his  owner,  to  see  whether  he  is  willing 
to  be  made  a  debtor  to  a  particular  third  person,  or 
whether  he  will  refuse  to  pay  the  money  at  all.  In 
this  case  it  appears  to  us  that  there  are  two  objec- 
tions to  the  plaintiff  recovering  either  one  sum  or  the 
other.  Witb  respect  to  the  sum  of  money  borrowed 
for  the  purpose  of  paying  the  steam-tog,  it  appear*  that 
the  vessel  was  off  the  port  of  Newcastle,  which  was  its 
ultimate  port  of  destination  at  toe  time,  and  the 
steam-tag  was  necessary  in  order  to  tow  the  vessel 
into  the  river  Tyne,  ana  the  owner  of  the  steam-tog 
did  not  object  to  tow  the  vessel  in,  without  any  pre- 
vious payment.  If  the  owner  of  the  steam-tag  bad 
said  "  I  vrill  not  tow  you  in  unless  you  will  actually 
pay  the  money  down,"  toen  it  would  have  been 
competent  for  the  master  to  have  borrowed  the 
money  for  that  purpose  in  order  to  pay  him.  It 
could  not  be  expected  that  he  would  wait  at  the 
mouth  of  the  harnour  where  it  would  have  been  im- 
possible for  him  to  have  communicated  with  the 
owner  living  at  Newport,  a  great  distance  off,  in 
order  to  ascertain  whetiieT  be  should  borrow  the 
money  or  not;  but  in  this  case  the  owner  of  the 
steam-tug  did  not  make  any  such  stipulation,  but 
the  vessel  was  towed  into  Newcastle,  and  toe  mone^ 
was  not  paid  to  the  owner  of  the  steam-tug  until 
after  several  days  had  elapsed,  during  which  it  wss 
perfectly  competent  for  the  master  to  have  written 
to  Newport,  which  was  only  a  day's  post,  as  it  hap- 
pened, and  to  have  got  the  owner  s  answer  to  ascer- 

, tain  from  whom  be  should  borrow  the  money ;  in- 

meiiey  lent  for  the  purpote  of  paying  a  debt   stead  of  ttiat  he  goes  four  or  five  days  afterwards 
ahrtmdy  tntwrrtd.  ,  and  borrows  from  the  plaintiff  a  sum  of  money  for 


thepupoaeof  psfiagtUadabttotim  owasrofthe 
alaam-tag,  a  dMt  which  the  owner  of  tte 
vaaael  was  liable  to,  beeaaae  it  was  vritliin 
the  power  of  the  maatar  to  employ  the 
ateam  vessel  on  cndit;  but  we  think  he  had  no 
nowar,  undertbaae  drcumatances,  to  borrow  money 
in  ordisr  to  pay  a  debt  for  wfaioi  the  owner  of  toe 
vessel  vraa  alraidy  raaponsible  by  tXe  original  con- 
tract, and  still  less  that  he  could  borrow  that  moaey 
witlMUt  oonsutting  tiie  owlm,  who  was  living  at 
Newport,  and  was  aUe  to  be  communicated  witb  be- 
fore it  was  abaolntely  neceaaary  to  pay  the  money, 
even  supposing  that  the  maater  bad  made  a  ooBtnct 
topayitonapartiaalardM.  So  that  them  are  two 
objeotiona  to  tbe  plaintilrs  right  to  reooyer  ttet 
sum.  And  wito  regard  to  toe  other,  which  WM  a 
sum  paid  to  a  master  shipwright,  who  wanted  it  to 
pay  his  workmen  on  a  Satinday  night,  we  also  (Unk  . 
it  fa  impossible  to  say  that  was  a  paymoit  of  neeca- 
sity,  beorase  the  comi^etion  or  progres*  of  the  work 
on  Monday  was  not  a  neoeasity,  for  toe  veasel  had 
arrived  at  her  plaee  of  deatination.  It  was  perfcetty 
competent  for  the  maater  to  have  oonaBlted  the 
owner,  and  to  ascertain  aiietlier  he  would  havatiie 
repairs  gone  on  vritii,  even  supposing  it  were  neeM- 
sary  to  have  paid  toe  money  down  in  order  to 
accomplish  that  purpose.  We  think  in  neiilier  of 
these  cases  are  toey  payments  of  neeeeaity,  or  fUl 
within  the  anthinity  wluch  toe  master  has,  by  tlie 
general  law,  to  bind  his  owner  by  the  contracts  tiiat 
he  enter*  into. 

Mabtin,  B.— I  will  only  add,  that  I  had  vary 
considerable  doubt  in  thfa  case ;  I  thought  the  autoo- 
rities  went  finther  than  it  seems  toey  properly  do, 
wito  the  exception  of  the  one  I  have  before  me,  of 
Bobinion  v.  liyalt,  7  Price,  692.  On  conaideralieo, 
I  am  of  the  same  opinion  that  mv  brother  Parke  has 
stated ;  toe  true  principle  is,  that  toe  maater  had 
not  authority  to  b<»row  money  after  toe  vrork  had 
been  done,  for  the  purpoae  of  paying  the  debts.  I 
think  it  fa  toe  sound  and  safe  principle;  and  my  own 
impression  is,  that  toe  prfadple  in  tola  caae  of 
Sobiniony.  Lyatl,  fa  not  law;  and  the viesr tahtn 
by  Mr.  Justice  Holrayd,  and  laid  down  aflerwatds 
by  the  Court,  fa  not  true  Uw. 

Pakkc,  B.— I  understand  toey  only  ask  for  a  iMw 
trial.    The  rule  mnat  be  absolute  for  a  new  tiiaL 
Rule  abeoMefor  a  new  triii. 

Jme  2\  and  73,  and  July  10. 

HisLOP  V.  Bakbh. 

Banhrupt  Law  Contolidation  Act,  1849—12  ami  IS 

Vict.  c.  106,  *».  125,  U\—ConitruetUm  qf.  (a) 
The  bankrupt  I  own  property  paitte  by  the  atUu- 
dieation  to  hit  atiigneet  under  the  Ultt  nenow, 
but  for  the  purpote  qf  telling  chattett  in  hit  re- 
puted ownerthip  it  it  neeettary  to  obtain  an  ortkr 
of  the  Court  under  the  125M  section  b^oretho 
right  of  property  and  potteition  can  be  divetttd. 
Per  Pollock,  C.B.  Parke,  Alderton,  and  Martin, 
BE.  I  Piatt,  B.  dubitante. 
The  fiscte  and  arguments  of  thfa  case  appearao 
folly  in  the  judgment,  that  it  fa  unnecessary  to  give 
toem  at  greater  Tengto, 
Btitt,  Q.C.  appearad  in  support  of  toe  rule. 
H.  HiU,  conteL 

Ryall  V.  RoUet,  1  Atk.  164 ;  and  1  Ves.  sen.  STB  ; 
Kitchen  v.  Bartteh,  7  East,  53 ;  Kentingten  v. 
Chantler.  2  M.  &  S.  36;  IMly  v.  Otbom,  3  P.  Wms. 
298 ;  Ortip  v.  Pratt,  Cro.  Car.  548,  were  cited. 

Cur.  adv.  mdt. 
JUSeiCKKT. 
Pabkb,  B.— Thfa  case  was  tried  before  Ciessw^ 
J.  It  was  sn  action  of  trover,  and  there  was  a  plea 
of  not  possessed.  The  idaintiff  daimed  the  pro- 
perty in  question  under  an  assignment  made  several 
year*  before.  The  defendants  were  the  assif^naea 
under  a  commission  of  bankruptcy,  and  they  claimed 
toe  property  as  being  property  in  the  apparent  owmr- 
ship  of  toe  bsmkmiA  at  the  time  of  the  act  of  bank- 
ruptcy. Mr.  Blias  objected  that,  under  the  last 
bankrupt  Act,  the  12th  &  13to  Viet.  c.  106,  pnmoty, 
in  the  order  and  dfaposltlon  of  a  bankrupt,  mdaot 
rest  in  the  assignees,  and  they  could  only  deal  witt  it 
by  means  of  an  order  made  under  the  statote.  Now 
the  question,  in  tois  case,  depends  entirely  upon  toe 
construction  of  toe  125th  and  141  sees,  of  the  12th 
&  13th  Vict.  c.  106.    If  thfa  were  an  entirely  new 


(a)  8sc.  125  nuoi*,  "  That  if  any  bukmpt,  at  ths  time 
he  becomea  bankrupt,  aball,  by  the  oonient  and  permisiioil 
of  the  true  owner  thereof,  hare  in  hia  poaaession,  order,  or 
diapoflition  any  gooda  or  chattels  whereof  he  waa  repnted 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  altata- 
tion,  or  diapoaition  sa  owner,  the  Court  ahall  have  power 
toordartoesame  to  beioldsaddiapoaedof  for  thebsasAt 
of  the  oreditora  under  the  baakraptej,"  &c. 

Sea.  141.— "That  when  any  person  shall  have  bsen 
adjudged  a  bankrupt,  all  hia  peraonal  estate  and  eflTects. 
present  and  future,  wbereaoeTer  the  same  may  be  fouaa 
or  known,  and  all  property  which  he  may  purchase,  or 
which  may  mert,  deaeendj  bedarised  or  M^eatk*d,ar 
ooaie  to  Um  before  he  ahall  have  obtained  his  eertifleste, 
and  an  debts  due  or  to  be  doe  to  him,  whareaoerar  the 
same  may  be  found  or  known,  and  the  property,  riglitS| 
and  interest  in  such  debts,  shall  become  abaolntehr  veatea 
in  the  assignees  for  the  time  being  for  the  benefit  of  the 
ereditora  of  the  baakrapt  by  rirtoa  of  their  appaiatasat," 
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atatata  on  a  luliject  with  respect  to  whicb  no  pre- 
vjoof  enactment  had  existed,  there  could  not  nare 
been  any  qoeation  but  that  the  bankrupt't  own 
penonal  estate,  present  and  future,  would  have 
vested  in  the  assignees  on  his  being  adjnd^^  a  bank- 
rapt  under  sect.  141.  Bat  "goods  in  his  order  and 
disposition,"  nnder  sect.  125 ;  the  lands  and  goods 
prenoosljr  transferred,  when  the  banlmipt  was  in- 
solTent,  nnder  sect.  126;  the  real  or  personal  estate 
extended  by  a  firandnlent  extent,  under  sect.  127, 
woold  not  pats  bv  the  adjudication ;  but  an  order  of 
the  Court  would  be  required  to  sell  and  dispose  of 
them  before  any  one  else  than  the  bankrupt  would 
hare  any  title  in  them.  This  is  the  oonstmction 
that  would  be  required  by  the  plain  and  oneqniTOcal 
langnue  of  the  statute.  But  it  is  contended,  on  the 
part  or  the  defendant,  that  the  new  bankrupt  Act  is 
not  to  be  construed  as  an  entirely  new  Act,  but  aa  a 
oonsolidation  of  the  previous  statutes,  which  were 
repealed  and  re-enacted;  but  the  whole  is  to  be 
-oonstmed  with  reference  to  the  old  law,  and  the 
le-enacted  claoses  onderstood  in  the  same  sense  as 
they  were  before,  and  that,  if  so,  the  Ulst  sect,  of 
ihe  new  bankrupt  Act  has  the  effect  of  passing,  not 
only  all  the  property  which  belongs  to  the  bankrupt, 
but  all  of  which  lie  was  in  possession  as  reputed 
owner.  We,  however,  think,  after  much  consider- 
ation (my  brother  Piatt  still  entertuning  some 
4oiibt  on  the  point),  that,  constning  the  Act  of 
FaiUament  with  reference  to  the  repealed  enact- 
ments, it  is  impoaaible  to  give  that  effect  to  the  Ulst 
4Wction  in  this  Act.  The  state  of  the  law  before  the 
passing  of  the  Act  1  &  2  Wm.  4,  c.  56,  s.  25,  repealed 
and  re-enacted  by  the  new  Bankrupt  Act,  is  to  trans- 
fer the  property  from  the  bankraprs  possession.  By 
the  ttatato  13  Eliz.  c.  2,  the  commissioners  sold  or 
assigned  a  pmtion  of  the  bankrupt's  personal  estate 
to  each  creditor;  by  the  1  Jas.  1,  e.  15,  they  had 
the  like  power  as  to  lands  or  goods  conveyed,  with- 
out consideration,  by  the  bankrupt  to  his  cfaSdren  or 
othen;  by  the  21  Jas.  1,  c.  19,  s.  10,  they  had  the 
aama  power,  where  the  bankrupt  had  his  estate  ex- 
tended by  another  nnder  the  colour  of  that  person 
being  an  accountant  to  the  Crown,  that  power  to  be 
exercised  after  examination  on  oath ;  and  by  the 
11th  section  of  the  21  Jas.  1,  they  hare  the  like  power, 
without  any  such  previous  examination,  over  the 
goods  and  chattels  in  the  possession  of  the  reputed 
owner.  But  in  the  6  Anne,  c.  22,  sec.  4,  which  was 
a  temporaiT  Act  only,  assignees  were  directed  to  be 
appointed  for  the  benefit  of  all  the  creditors,  and  the 
commissioners  are  to  assign  all  the  bankmpt's  estate 
and  effects  to  those  persons  only.  After  that  Act 
expired,  the  5  Geo.  2,  c.  30,  a  perpetual  Act,  con- 
taining similar  provisions  in  sec.  26,  was  paued, 
and  afterwards  that  Act  was  repealed,  and  the  other 
provisions  enacted  by  the  6  Geo.  4,  c.  16,  s.  63,  ex- 
tending in  words  to  sill  the  present  and  future  per- 
sonal estate  of  the  bankrupt  which,  by  construction, 
the  general  assignment  had  been  considered  to  do 
before,  and  by  the  72nd  section  the  commissioners 
were  empowered  to  sell  and  dispose  of,  for  the  bene- 
fit of  the  creditors,  the  goods  and  diattels  in  the 
benkmpt^s  reputed  ownenhip,  with  a  similar  power 
by  tec  73,  as  to  lands  and  goods  conveyed  to  his 
Mildren  or  others,  without  consideration,  with  the 
additional  limitation  that  he  shall  then  be  insolvent; 
and  by  the  71st  section,  after  examination  on  oath, 
a  similar  power  is  given  as  to  lands  or  goods  fraudu- 
lently extended.  As  the  law  stood  after  that  Act 
passed,  there  is  no  doubt  the  commissioners 
could  assign  goods  and  chattels  in  the  possession 
and  repnted  ownership  of  the  bankrupt  by  virtue 
of  the  72nd  section,  and  the  personal  estate 
mentioned  in  the  73rd,  by  one  general  assignment, 
to  the  assignees ;  and  no  doubt  the  former  of  these 
passed  by  the  assignment,  which  ordered,  disposed 
of,  bargained,  sold,  and  transferred  and  set  over  sU 
the  goods  and  chattels  and  other  peraomd  estate 
whatsoever  and  wheresoever  whereof  the  bankrupt 
was  possessed,  interested  in,  or  entitled  nnto  at  the 
time  be  became  bankmpt,  or  at  any  time  since. 
This  is  the  form  given  in  Eteacon's  Bankrupt  Laws, 
495,  and  that  given  in  2  Cooke's  Bankrupt  Laws, 
53,  67 ;  the  form  contains  only  an  asngnment  of  the 
bukrupt's  estate,  the  object  of  such  assignment 
being  only  to  defeat  an  extent  which  would  not 
apply  to  tlie  goods  of  others  in  his  reputed  owner- 
snip;  and  the  difference  probably  arose  from  that 
cause.  At  a  time,  then,  prior  to  the  1  &  2  Wm.  4, 
e.  56,  s.  25,  there  is  no  question,  a  general  assignment 
operated  to  vest  in  the  assignees  goods  in  the  re- 
pnted ownership  of  the  bankrupt,  supposing  the 
general  assignment  to  be  in  the  form  I  have  de- 
scribed, which  it  probably  was.  When  the  statute 
had  passed,  it  is  a  question  whether  such  goods  did 
pass  by  the  abjudication  by  virtue  of  the  25th  sec- 
tion. That  section  provides,  when  a  person  has 
been  adjudged  a  bankrupt,  all  his  personal  estate  and 
eflbctt,  present  and  future,  not  the  personal  estate, 
which  by  the  laws  now  in  force  may  be  assigned  by 
the  commissioners,  shall  become  absolutely  vested 
in  and  transferred  to  the  assignees  by  virtue  of  the 
■assignment,  without  any  deed  of  assignment,  as  if 
.such  estate  were  assigned  by  deed  to  such  Bft«'g""^ 


and  the  survivors.  On  the  other  hand,  the  language 
of  the  former  part  of  the  section  appears  to  apply 
to  the  bankrupt's  own  property  only,  and  the 
other  words  "  which  by  the  laws  now  in  force  may 
be  assigned  by  the  commissioners,"  may  give  the 
former  words  a  more  extensive  operation.  In  a  note 
on  this  statute  by  Koe  &  Miller,  in  their  edition  of 
2  Mont.  &  Ayr.  Bankrupt  Laws,  230,  it  is  said, 
neither  the  property  mentioned  in  the  71st  section, 
nor  that  in  the  72nd  section  of  the  6  Geo.  4,  c.  18 
(goods  in  the  possession  or  reputed  ownership  of  the 
bankrupt),  veste  in  the  assignees  before  abjudica- 
tion. If  this  be  so,  no  question  can  possibly 
arise  in  this  case,  for  a  similar  construction 
would  have  to  be  made  of  the  Ulst  section 
of  the  12  &  13  Vict.  c.  106,  which  would  pass 
only  the  bankrupt's  own  personal  estate,  by  its 
proper  description  of  his  personal  estate  and  effects. 
But  supposing  it  to  be  otherwise,  and  that  by  a 
liberal  construction  of  the  1  &  2  Wm.  4,  c.  50,  s.  25. 
it  ought  to  be  held  the  words  "his  estate,"  com- 

£rise  all  the  estate  which  by  the  laws  in  force  might 
e  assigned  by  the  commissioners  to  the  assignees, 
and  consequently  that  property  in  the  repnted 
ownership  of  the  bankrupt  did  vest  under  that 
statute,  it  by  no  means  follows  it  would  pass  under 
the  141st  section  of  the  new  Bankrupt  Act,  even  if 
it  had  stood  alone ;  for  in  this  section  we  do  not 
find  the  only  words  that  might  enable  us  to  give  a 
more  extensive  signification  to  the  words  "  all  his 
estate,"  that  is,  l£e  words  "  which,  by  the  laws 
now  in  force,  may  be  assigned  by  the  commis- 
tionen,"  nnder  which  words  it  may  be  supposed  the 
Legislature  meant  to  comprise  till  that  could  be 
assigned.  These  words  are  omitted ;  and  when  we 
find  in  the  same  Act  of  Parliament,  the  72nd  section 
of  the  6  Geo.  4,  c  16,  is  re-enacted  with  this  alto- 
ration  only,  that  instead  of  the  commissioners 
having  power  to  sell  and  dispose  of  the  same,  that 
is,  practically  to  assign  them  to  assignees,  the  Court 
has  power  not  "to  sell  and  dispose  of,"  but  to 
"order  them  to  be  sold  and  disposed  of,"  we  think 
the  meaning  of  this  enactment  in  the  new  statute  is, 
that  in  the  case  of  the  bankmpt's  own  property  it 
is  to  pass  by  the  adjudication,  but  in  the  case  of 
chattds  in  his  reputed  ownenhip,  something  dif- 
ferent must  be  done,  and  the  Court  must  make  an 
order  to  sell  and  dispose  of  the  same  in  order  to 
divest  the  property  from  the  bankrupt.  It  was 
justly  observed  by  Mr.  Bliss  that  there  is  a  general 
heading  to  these  and  the  two  other  sections,  with 
respect  to  "  the  power  of  the  Court  over  certain 
descriptions  of  property "  (those  are  the  words  of 
the  beading),  in  all  of  which  a  power  to  oider  and 
dispose  of  is  given  by  express  words ;  and  it  may  be 
added,  as  to  the  property  mentioned  in  the  127th 
section,  it  is  impossible  it  could  pass  by  adjudica- 
tion, aa  the  Court  must  first  examine  on  oath  as  to 
the  debt  due  to  the  Customs  before  they  can  make 
the  order.  Taking  all  these  clauses  together,  and 
acting  on  the  sound  and  esUblished  rule  of  constru- 
ing statutes,  and  all  written  instruments  by  their 
ordinary  and  grammatical  sense  of  the  words 
used,  unless  it  would  lead  to  some  absurdity 
and  inconsistency  with  the  intent  of  the  framers, 
to  be  collected  from  the  whole  of  the  instru- 
ment. On  these  legitimate  grounds  of  construc- 
tion we  do  not  fed  (at  least  all  of  us,  except  my 
brother  Piatt)  any  doubt  that  the  goods  in  question 
did  not  pass  simply  by  the  adjudication.  There  is 
no  absurdity,  or  inconsistency,  or  inconvenience  in 
holding  that  an  order  was  necessary  in  such  a  case ; 
when  given,  the  title  of  the  vendee,  if  the  goods  ore 
sold  by  the  assignees,  if  the  order  is  to  vest  the 
goods  in  them,  will  relate  to  the  act  of  bankruptcy 
in  the  same  way  as  the  title  of  the  assignees  would 
by  ^e  general  rule,  for  all  will  be  sold  or  assigned  that 
the  bankmpt  had  at  the  time  he  became  bankmpt. 
Whether  this  state  of  the  law  arises  from  a  misUke 
of  the  firamers  of  the  Act,  or  was  intended  is  a  mat- 
ter of  mere  conjecture,  possibly  it  may  have  been  a 
mistake  in  making  this  enactment  in  the  terms  used. 
Of  the  meaning  of  the  terms  used  there  is,  in  the 
opinion  of  all  of  us  (except  my  brother  Piatt),  no 
doubt ;  and  accordinj^  to  the  words  of  the  enactment, 
it  is  clear  the  goods  in  question  do  not  pass  by  adju- 
dication. If  the  Court  makes  an  order  to  sell  or 
vest  in  the  assignees,  the  question  mav  arise  whe- 
ther it  woold  be  final  and  conclosive  by  virtue  of 
the  subsequent  sections  in  cases  where  the  claimant 
of  the  gonds  does  not  petition  under  section  12,  and 
consequently  not  to  be  questioned  in  a  court  of  law : 
upon  this  point  it  is  unnecessary  to  give  any  opinion. 
We  think,  therefore,  that  the  rale  must  be  absolute 
for  a  new  trial,  and  if  it  becomes  necessary,  and  the 
defendants  choose,  they  may  tender  a  bill  of  excep- 
tions. Rult  aitotutefor  a  ntw  trial. 


Beported  by  Faasxaics  Binar,  Bsq.  of  the  ICddle 
Ismpla,  Banister  aHaw. 

EBBOBS  FBOIC  THE  EZCHEQITZB. 
Tiuidaii,  Mttf  20. 
(Before    Cajcpbbli.,   C.J.    Pattbson,    Haclk. 
COLBBIDOB,  Cbksswell,  ond  Tai.fodbi>,  JJ. 
Smith  v.  Cabtwusbt. 
CorporatUm — Cuttom  to  wuatare  eoali — 5  l(  6 
Wm.  4,  c.  6S—RiffU  to  wtigh  intttad  ^mnnn 
coali — AfpoMnunt  umier  teat  ^  Corperaliom 
offletn. 
ne   pUtaUiff  tu  a  vuttr  appoMtd  ty  (tut 


fnf)  the  eorponUtem  nf  Kimge  l/tpm, 
claimed  an  tmmemorial  etutom  m  rte  eorporaiiom 
to  meaiurt all  eoal*  trnpurttd  into  tiatfirtdomm 
toie36.andtuii»quentlKiindert»eilr6  IFm.4. 
e.(&,arigkttoweigkiiutead  qf  mttanr*  aU the 
eoal*  there  bmportta : . 
Held,  there  woe  no  eiiaetmemt  im  thatetatutt,  tithtr 
espreee  or  iimlied,  that  where  eoale  had  item 
therttiffort  ef  right  iMttured,  then  thoaU  te 
thereafter  teeighed :  war  wat  there,  m  ihit  tarn, 
€my  emde»ee  ifered  iff  a  right  m  the  tmpormtimt, 
or  penotu  demited  by  thtm,  to  weigh  eoaltafmhut 
the  wilt  nf  the  importer : 
Alto,  that  at  theiketer  daimedam  (fffiee  with  eertaat 
profilt  amuxed  to  it,  themaipment/or  the  miatmre- 
mettt  being  for  the  bene^  v  f^  meter  oaljf—mot 
the  eorporatiom — and  he  tued/or  the  dittarbanee 
qf  hitrightto  that  office,  hit appoimtmtml  to  the 
office  ihould hme  been  %mder  teal,-  at  all  eotmtt, 
t/'  a  corporation,  bg  preieription,  might  preteiie 
and  do  certain  corporate  aett  without  oial,  saeA 
cralom  mntt  be  alleged. 

This  case  came  before  the  Court  npon  a  bill  of 
exceptions  tendered  to  the  summing  up  of  the  cante 
by  the  Lord  Chief  Baron  to  the  jury  at  the  Norfolk 
assizes,  where  it  was  tried.  It  was  a  special  tdaaa 
on  the  case,  brought  by  the  plaintiff,  ope  of  tha 
meters  deputed  by  the  mayor,  sidermeo,  and  bor- 
gesset  of  the  borough  of  Kinp  Lynn,  against  tke 
defendants,  for  preventing  the  plaintiff  bom  migh- 
ing  the  defendant's  coals,  the  plaintiff  rlaiming  the 
right  of  the  corporation  of  that  borough  to  the  worit. 
labour,  and  privilege  of  vreighing  instead  of  meB 
suring  all  omIs  imported  into  the  port  of  Kings 
Lynn  on  and  since  the  first  of  January,  1836^  ami 
that  the  corporation  had  power  to  appoint  their  own 
meters  for  that  purpose.  The  plaintiff  alleged  tiiat 
until  the  1st  of  January,  1836,  there  was  an  imine 
morial  custom  of  the  corporation  to  measore  all  oosJb 
imported  into  that  port,  and  that  subteqn«>tly  to 
that  date  the  right  to  weigh  instead  m  meaane 
could  be  supported  under  the  5  &  6  Wm.  4,  c.  63. 
The  learned  Chief  Baron  was  of  opinion,  at  the  trU, 
that  the  plaintiff  had  not  given  evidence  of  the  right 
of  the  corporation  to  that  so  claimed,  and  directed 
the  jury  to  find  a  verdict  on  the  second  and  sereo- 
teenth  issues,  which  raised  those  points,  for  the  d«> 
fendante.  To  this  exception  was  taken.  Theseoond 
exception  was.  whether  there  wat  evidence  to  go  to 
the  jury  to  prove  that  the  plaintiff  waa  one  of  the 
meters  deputed  by  the  mayor,  aldermm,  and  bnr- 
gessee  of  the  borough  of  Kings  Lynn  denied  by  ths 
twelfth  and  twenty-third  pleu,  the  objeetion  besi^ 
that  he  was  an  officer,  not  a  mere  servant,  and  tkat 
an  appointment  under  the  seal  of  the  oorparatian 
wss  necessary. 

Sir  Fitiroy  Kelly,  for  the  plaintiff  in  error. 
There  was  an  immemorial  custom  of  the  oorporatiaa 
to  have  measured  all  such  coals  as  were  imparted 
into  the  port  of  Kings  Lynn  down  to  the  p*— Hg 
and  coming  into  ^operation  of  the  5  &  6  Wm.  4,  e. 
63  (January,  1836),  and  the  phuntiff  had  been  and 
was  their  servant  for  many  years,  so  that  the  duty 
and  righte  of  the  plaintiff  and  the-  corporation  COO'- 
tinne  unimpaired  to  that  time;  by  the  14th  sectaoa 
of  that  Act  it  is  recited,  that  for  the  purpose  ot 
ascertaining  and  providing  for  the  fulfilment  of  aU 
existing  contracts,  and  fixing  the  payments  to  be 
made  in  consequence  of  such  contracU  or  icnta  in 
England  and  Ireland,  payable  in  grain  or  mak,  o* 
in  any  other  commodity  or  thing  and  in  conaequenoe 
of  any  toll,  rate,  or  duty,  heretofore  payable  ne- 
cording  to  the  weighte  and  measures  hei««ofare  in 
use,  where  the  same  shall  not  have  been  already 
ascertained  and  fixed  by  agreement  between  parties, 
or  under  the  provisions  of  the  said  Act  of  the  fiftik 
year  of  his  late  Majesty  ;  be  it  enacted,  that  at  tfaa 
General  or  Quarter  Sessions  of  the  Peace  to  be 
holden  in  every  county,  riding,  or  division,  and  in 
every  city,  town,  or  place  (being  a  county  of  itsetf), 
in  England  or  Ireland,  next  after  the  expiration  of 
three  months  after  the  passing  of  this  Act,  or  at  any 
General  or  Quarter  Sessions  of  the  Peace  to  be 
holden  thereafter,  on  the  application  of  any  party  to 
such  sessions,  an  inquisition  shall  be  taken  befoie  tbe 
justices  assembled  at  such  General  or  Quarter  Ses- 
sions, by  the  oaths  of  twelve  substantial  fteeboldera 
of  the  said  respective  counties,  cities,  towns,  or 
places,  having  lands  or  tenemento  to  the  value  oC 
100/,  per  annum  or  upwuds,  to  be  summoned  by  the 
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AmSot  proper  officers  of  erery  roch  ooimty,  dty, 
towD,  or  place,  to  inquire  into  and  ascortain  the 
amount,  according  to  the  standard  of  weights  or 
measore  bjr  this  Act  establishad,  of  all  contracts  to  be 
performed  or  rents  to  be  paid  in  ^rain  or  malt,  or  anjr 
other  commodity  or  thing,  or  with  reference  to  the 
measure  or  weigbt  of  any  such  grain,  malt,  or  other 
commodity  or  thing,  and  the  amount  of  any  toll, 
rate,  or  duty  heretofore  payable  according  to  any 
weights  and  measures  heretofore  in  use  within  such 
counties,  aties,  towns,  or  places  respectively ;  and  in 
taking  such  inquisition,  care  shall  be  token  that  in 
every  case  in  which  fnin,  malt,  or  meal,  or  any 
other  commodity  or  thing,   having,  before  the  said 
lit  day  of  January,  18%,    been    sold   by  weigbt, 
shall   henceforth   be  sold  by  measure,  or   bavin;; 
before    the    said    1st  day  of  January  been  sold 
by  measure,  shall  henceforth  be  sold  by  weight, 
no  iocreaae  or  diminution  be  made  in  the  amount  of 
anjriste,  toll,  or  duty,  hereafter  payable  for  «ueh 
giain,  malt,  or  any  other  commodity  or  thing,  due 
N^ild  being  bad  to  the  substitution  of  measure  for 
weight,  or  of  weight  for  measure,  as  the  case  may  be ; 
and  foeb  inquisition,  when  taken,  shall  be  trans- 
mitted by  the  respectiTe  clerks  of  the  peace  of  the 
■ane  comities  respectively,  or  by  the  mayor,  bailiff, 
or  other  bead  omeer  of  ererr  such  city,  town,  or 
plaoe  (being  a  county  of  itself),  into  his  Majesty's 
Cout  of  Ex.  at  Waatminster  and  Dublin  respectively, 
tad  shall  be  there  inroUed  of  record,  and  shall  and 
may  be  given  in  evidence  in«ny  action  or  suit  at  law 
or  in  equity ;  and  the  amount  so  to  be  ascertained 
tball,  when  converted  into  the  standard  weights  and 
measures,  be  the  mle  of  payment  in  regard  to  all 
nch  contracts,  rents,  tolls,  rates,  or  duties  in  all 
time  coming."    The  coal  meters  for  the  corporation 
have  weighed,  instead  of  measured,  the  coals  im> 
ported  at  Kings  Lynn  ever  since  the  Act  passed  ; 
sec.  6  of  which,  in  fact,  impliedly  abolidies  measuring, 
as  it  says,  that  from  and  after  the  passing  of  this  Act 
the  measure  called  the  "  Winchester  Measure,"  and 
the  lineal  measure  called  the  "  Scotch  Ell,"  and  all 
local  or  autommy  mtatunt,  shall  be  abolished,  &c. 
Then  the  9th  sec  states  that,  "  wbeieas  the  sale  of 
all  ooals,  slack,  culm,  andcsnnd  of  every  description 
by  weight,  and  not  by  measure,  would  tend  greatly 
to  prevent  the  commission  of  frauds  and  impositions 
in  the  vend  and  delivery  of  such  coals,  slack,  culm, 
•nd  cannel  of  every   description;  be  it  therefore 
enacted,  that  firom  and  iSter  the  1st  day  January, 
1836,  all  coals,   slack,  culm,  and  cannel  of  every 
damciptSon  shall  be  sold  by  weight,  and  not  by 
measure;  and  every  person  who  shall,  from  and 
after  the  1st  day  of  January,  1836,  sell  any  coals, 
slack,  culm,  or  cannel   of  every   description   by 
measure,  and  not  by  weight,  shall,  on  conviction,  be 
liable  to  a  penalty  not  exceeding  <iOs.  for  every  such 
•ale."  So  that  the  Act  appears,  in  fact,  to  substitute 
wdghiuF    for   measuring.      Ooody  r.   Penny,   9 
M.  &  W.  6B7,  is  in  point  upon  this  subject,  as  also 
Tie  Mayor,  Ice.  e/Roekeiter  v.  Lee,  16  Law  T.  262. 
[Mauls,  J. — As  yon  insist  upon  the  right  to  weigh 
every  one's  coal  imported,  and  of  course  to  be  paid 
fi»  it,  what  good  does  this  weighing  do  to  any  body  ? 
Campbell,  C  J.— Do  you  say  it  is  for  all  coals  im- 
ported,  whether  for  sale  or  otherwise  ?]    Yes.    The 
enatom  was  that  all  coals  should  be  measured,  and 
it  is  contended  that  the  Act  of  Parliament  snbsti- 
tntet  weighing  for  measuring.    Then,  2ndly,  there 
waa  evidence  of  the  plaintiff's  having  anted  as  a 
meter  for  more  than  twenty  years  before  the  action 
ms  brought,  and  that  he  was  duly  appointed  to  do 
■o  by  the  corporation  as  their  servant,  which  he  has 
eonfanned  uninterruptedly  for  more  than  twenty 
jtun.    Is  the  officer,  as  such,  a  pubKo  officer,  or  is 
tbera  any  difference  between  this  office  and  a  vestry 
derk.     {M'Gahey  v.  AlUlm,  2  M.  &  W.  206; 
ManhaU  V.  Lamb,  5  A.  &  E.  115;  Bntler  v.  Ford, 
I  C.  &  M.  662,  and  the  cases  collected  in  Taylor  on 
Evidence,  vol.  i.  p.  112,  there  cited.)    There  is  no 
evidence  of  any  appointment  under  the  corporation 
aeal;  all  the  others  have  been  appointed  heretofore 
as  tbe  plaintiff  was,  and  have  acted  down  to  this 
time;  and  it  is  submitted  that  the  appointment  is 
good  without  being  under  seal.  (Anomfimout,  ISslk. 
191 ;  SwtUh  v.  Binringham  and  Stafordthire  Gtu- 
UgU  Company,  1  A.  &  E.  526.) 

Watetn,  Q.C.  for  the  defendant  in  error.— There 
are  two  exceptions  taken  in  this  case  to  the  sum- 
ming  up  of  the  Lord  Chief  Baron;  and  the  de- 
fendant submits  to  this  Court  that  the  learned  judge 
waa  correct  as  to  both  points.  The  claim  here  is, 
thattbe  corporation  of  Lynn  have,  from  time  imme- 
aaoial  down  to  1836,  a  custom  in  measuring,  and 
mmot  that  period  a  right  to  weigh  all  coal  imported 
into  the  town  of  Lynn,  for  whatever  purposes  re- 
qviied— all  coal  brought  in  for  the  purposes  of  sale 
may  pcriiaps  be  measured  or  weigbed  advantage- 
otmtj  tot  aU  the  parties  interested;  but  there  the 
rudit  is  for  all  coal  imported,  required  or  not. 
[Campbell,  C.J. — ^We  cannot  here  now  inquire 
into  the  custom, if  we  had  power  to  do  so;  it  cer- 
tadnly  seems  a  very  strange  custom.]  It  was  then 
conteiiJed  there  was  no  power  conferred  by  the  5  & 
6  Wm.  4,  c.  63,  to  give  the  oorpoistion  the  right  of 


insisting  upon  weighing  all  co'ls  imported;  and 
clesrty  there  was  no  such  right  without  it.  (/nUms 
v.  Harveji,  S  Tyrwbitt  &  2  C.  M.  &  R.  393 ;  10.  M. 
&  R.  877 ;  Fitzgibbon,  243,  were  referred  to.)  2ndly, 
The  plaintiff  was  an  officer  of  the  corporation,  and 
should  have  been  duly  appointed  under  seal  to  give 
him  the  right  he  claims ;  but  if  not,  and  even  sup- 
posing that  a  corporation  by  prescription  might 
prescribe  and  do  certain  corporate  acts  without  seal, 
which  by  the  general  law  might  require  the  use  of  a 
seal,  that  custom  should  have  been  alleged. 

Cur.  adv.  vuU. 
JUDGMENT. 
Saturday,  June  21.  —  Pattebon,  J.  delivered 
judgment. — The  first  question  that  we  have  to  de- 
termine in  this  case  is,  whether  the  Lord  Chief 
Baron  was  right  in  directing  the  jury  upon  the  second 
and  seventeenth  issues,  that  the  plaintiff  had  not 
given  evidence  of  the  right  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Kings  Lynn  in  the 
sole  and  exclusive  work,  labour,  and  privilege,  on 
and  since  the  Ist  of  January,  1836,  of  weighing  in- 
st<>ad  of  measuring  all  coals  imported  into  the  port 
of  Kings  Lynn,  as  claimed  in  both  counts  of  the 
declaration,  and  in  directing  the  jury  to  find  a  verdict 
on  those  issues  for  the  defendants  respectively.  The 
plaintiff,  alleging  the  immemorial  custom  of  the  cor- 
poration to  measure  all  such  coals  till  that  day,  ad- 
mits that  it  is  only  under  the  statute  5  &  6  Wm.  4, 
c.  63,  the  claim  afterwards  to  weigh  can  be  sup- 
ported ;  and  it  is  quite  clear,  without  the  authority 
of  Parliament,  a  right  to  measuie  could  not  be  con- 
verted into  a  right  to  weigh.  The  plaintiff's  counsel, 
in  arguing  that  there  was  no  necessity  for  an  inqui- 
sition at  Quarter  Sessions,  asserts  that  this  case  does 
not  come  within  the  14th  section  of  the  statute, 
there  not  bring  a  fixed  sum  payable  for  measuring 
the  coals  at  Lynn ;  they  therefore  renounce  all  benefit 
from  that  section,  and  they  can  only  seek  to  avail 
themselves  of  the  9th  section,  which  enacts,  that 
after  the  lat  of  January,  1836,  coals  shall  be  sold 
by  weight,  and  not  by  measure ;  but  looking  to  the 
very  singular  right  claimed  on  this  record,  we  cannot 
see  how  the  exercise  of  it  is  at  all  affected  by  the 
statute.  It  is  not  a  right  to  any  toll,  rate,  or  duty 
payable  to  the  corporation,  nor  a  right  at  all  con- 
nected vrith  the  sale  of  coals :  no  purpose  is  pointed 
oat  for  which  the  measurement  is  made,  and  the 
onlv  psvment  in  respect  of  it  was  a  reasonable  sum 
pai^  to  the  meter  appointed  by  the  corporation 
for  his  work  and  labour  in  measuring ;  there  is  no 
express  enactment  in  the  statute  that  wherever  coals 
had  been  theretofore  of  right  measured  they  should 
be'  thereafter  weighed,  and  we  think  it  contains 
nothing  from  which  such  an  intention  on  the 
part  of  the  Legislature  is  to  be  implied.  There 
are  many  purposes  for  which  coals  may  still 
be  lawAilly  measured,  as  to  asoertun  the  amount  of 
freight  or  vrarehouse-rtMm  to  be  paid  for  them, 
which  'may  be  regulated  by  their  volume  and  not 
their  weight.  Nothing  appears  why  the  corporation 
of  Lynn  might  not  have  continued  to  ascertain  the 
quantity  of  coals  landed  in  their  port  by  measure- 
ment as  before,  and  we  think  they  offered  no  evi- 
dence of  a  right  in  themselves  or  persons  deputed  by 
them  to  wein^  coals  against  the  will  of  the  importer. 
Goodu  V.  Penny,  9  M.  &  W.  687,  was  an  action 
of  debt  for  rates  and  duties  imposed  by  the  local 
Act  of  Parliament  on  coals  landed  within  a  certain 
district,  and  there  waa  no  doubt  that  the  rates  and 
duties  vrere  parable.  The  decision  there  that  an  in- 
quisition by  ttie  lessor  was  unnecessary,  does  not 
apply  here  where  a  special  action  on  the  case  is 
bronght  for  preventing  the  plaintiff  from  weighing 
the  defimdant's  coals,  and  no  right  to  weigh  them  is 
established;  so  the  case  of  the  Mayor  ofRoehetler 
V.  i>e,  referred  to  in  the  argument,  has  as  little  ap- 
plication, as  that  was  an  action  of  debt  for  the  toll 
or  port  duties  payable  to  the  corporation  on  the  land- 
ing of  coals  within  the  port  of  Rochester,  and  the 
proportion  between  the  chaldron  and  the  ton  to 
regulate  the  payment  had  been  duly  ascertained 
vrithin  the  14th'  section  of  the  Act  of  Parliament. 
On  the  first  exception  we  think  the  defendant  in 
error  is  entitled  to  our  judgment.  The  second  ex- 
ception depends  on  whether  there  wss  evidence  to 
go  to  the  jury  to  prove  that  the  plaintiff  was  one  of 
the  meters  deputed  by  the  mayor,  aldermen,  and 
burgesses  of  Lynn,  which  is  denied  by  the  I2th  and 
23rd  plea.1.  The  objection  is,  that  an  appointment 
under  the  seel  of  the  corporation  was  necessary.  If 
it  was  not  necessary  there  was  abundant  evMence 
that  would  have  justified  the  jury  to  have  found  for 
the  plaintiff  on  tJiese  issues.  It  is  material  to  look 
to  see  how  the  custom  is  alleged.  The  declaration 
claims  a  right  in  the  corporation  (by  the  persons  by 
them  in  that  behalf  from  time  to  time  deputed  and 
appointed,  as  hereinafter  mentioned),  and  afterwards 
states  tbat  the  corporation  had  duly,  and  in  the  exer- 
cise of  their  said  right  in  that  behalf,  deputed  and 
appointed  certain  meters,  of  whom  the  plaintiff  was 
one.  "The  declaration  does  not  any  where  say  how 
be  was  to  be  appointed,  or  when  be  should  be  ap- 
pointed ;  the  dedamtion  does  not  state,  as  part  of 
the  immemorial  custom,  that  the  meters  njght  be 


deputed  and  appointed  without  seal,  nor  any  particular 
mode  in  which  they  should  be  appointed :  tharefore, 
even  supposing  that  a  corporation  by  prescription 
might  preseribe  and  do  certain  corporate  acta  with- 
out seal,  which  acta  by  the  general  kiw  would  re- 
quire the  use  of  a  seai,  which,  however,  we  by  no 
means  intend  to  lay  down  as  the  law,  still  the  cus- 
torn  must  be  so  alleged,  which  it  is  not  in  the  pre- 
sent instance,  the  corporation  claims  a  right  to  mea- 
sure by  persons  appointed  by  them ;  that  alone 
wonld  makd  the  appointment  merely  that  of  a  ser- 
vant, and  might  well  be  without  seal.  But  the  pay- 
ment in  respect  of  the  measurement  is  for  the 
benefit  of  the  meter  only ;  the  corporation  takes  no 
part  of  it ;  the  meter  is  the  plaintiff,  and  complains  of 
being  disturbed  in  the  exercise  of  bis  privilege. 
This  shews  that  the  meter  claims  an  office  to  whieb 
certain  profits,  to  be  fixed,  indeed,  from  time  to 
time  by  the  corporation,  are  annexed ;  and  he  sues 
for  the  disturbance  of  his  right  to  that  office.  If  he 
bad  performed  the  duty,  be  must  have  claimed  the 
prescribed  fee  as  doe  to  himself.  Now,  this  right  to 
discharge  certain  duties  in  re|f;ard  to  the  property  of 
third  persons  (altogether  a^nst  their  will),  and  de- 
demand  payment  for  so  doin^,  must  he  by  reason  of 
his  having  an  office,  and  be  is  not  a  mere  servant  of 
the  corporation,  but  an  officer  appointed  bv  them  ; 
therefore  he  must  have  an  appointment  under  seal, 
and  we  do  not  think  that  the  tenure  of  bis  office, 
which  is  said  to  be  during  the  pleasure  of  the  corpo- 
ration, can  make  it  unnecessary  that  be  should  have 
such  an  appointment,  or  convert  bim  from  an  officer 
into  a  mere  servant.  On  this  exception,  therefore, 
as  well  as  the  other,  we  think  the  defendant  entitled' 
to  succeed,  and  tlie  judgment  of  the  Court  below 
must  be  affirmed.  Judgment  affirmed. 


BAjrxsmTcr. 

Tiox-CnAioBUrOB  TLsieas  Btucx's  Cocir,  reported  by 

0.  S.  ALunrrr,  Esq.  Bsrri3ter'St-Lsv. 

Co VII  or  BurxRurrcT,  Loxnoir,  reported  by  Jox>  A. 

FovsLAVquB,  Esq.  Barrister-st-Lsw. 

CocBi  or  BuixBvracT,  Dubuv,  reported  by  J.  Lett, 

Baq.  Barrister-at-Law. 

vice-chancellorIcnight  brucfs 

COURT. 

Saturday,  Aug.  2. 

Ex  parte  Clego,  re  Cleoo. 

Bankrupt  Law  Conmlidalion  Act,  1849,  230M  and 

231«(  tectUnu — Creditor!  voting  by  attorney. 
At  a  meeting  called  under  the  230/A  lection,  credi- 

tori,  though  retident  in  England,  may  vote  by 

letter  qf  attorney. 

On  the  14tb  of  August,  1827,  a  commission  oT 
bankruptcy  was  issued  against  the  petitioner,  Samuel 
Clegg,  and  two  others,  and  the  petitioner  obtained 
his  certificate  on  the  12th  of  November  foUowii^;. 
The  petitioner's  separate  debts  were  paid  in  foil,  and 
a  surplus  was  carried  over  from  his  separate  estate  to 
the  joint  estate,  and  the  creditors  on  the  joint  estate 
were  paid  ISs.  in  I  he  pound.  The  petitioner  beinr 
desirous  of  having  the  commission  superseded  ana 
annulled  as  to  him,  called  a  meeting  of  his  creditor* 
on  the  28th  of  May,  1851,  when  an  offer  to  pay  a- 
further  dividend  of  2s.  fid.  in  the  pound  was  mue, 
and  this  offer  was  accepted  by  two  persons,  to  whom 
the  greater  part  of  the  creditors  had  assigned  their 
debts.  A  second  meeting  was  held  on  the  23rd  of 
June,  1851,  at  which  the  two  persons  before  men- 
tioned accepted  the  petitioner's  offer  of  composition, 
but,  on  the  same  dw,  an  application  being  made  to 
Mr.  Commissioner  Perry  to  examine  the  said  pro- 
codings,  be,  after  bearing  an  objection  raised  by  one 
of  the  petitioner's  creditors,  postponed  his  decision 
until  the  27tb  of  June,  when  lie  decided,  under  the 
231st  section  of  the  Bankrupt  Law  Consolidation 
Act,  that  the  creditors  were  not  authorised  to  vote- 
at  the  ssid  meetings  by  power  of  attorney  onleM 
such  creditors  reside  out  of  England.  The  present 
petition  was  one  of  appeal  from  the  commissioner'r 
decision. 

Swantton  and  Hardy  appeared  in  support  of  (he- 
petition. 

W.  W.  Cooper,  for  the  assignees,  offered  no  ob- 
jection. 

The  Vice-Chancellob  said  that  he  considered' 
that  a  creditor  might  attend  at  a  meeting  called 
under  the  230th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  and  vote  by  letter  of  attorney 
duly  executed,  and  he  accordingly  directed  that  the- 
commission  should  be  superseded  as  to  the  petitioner 
on  his  paying  into  court  the  proposed  dividend. 


KuUtUatital  VpuiI*. 

VUMUOOAVm  OOVST. 

Bepotted  by  Dr.  Wasdhovx,  of  Dootors*  Commoas, 

TVenloy,  July  1. 

In  the  goods  of  J.  Katlbb. 

Practice — Joint  adminiitratUm. 

Adn^niMtratUm  qf  the  qfeet*  qf  a  wife,  r^fketd  <• 
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emeurr  uports. 


gme  of  thrte  JeM  adnunutraton  vnth  the  mil 

mmexed,  of  the  hutbmd. 

FlrancM  Nayler  died  on  the  19th  of  December  in 
the  year  1805,  leaving  a  husband  sorrinng  her.  He 
left  a  will,  and  in  the  month  of  October,  I82A,  ad- 
miaistntion  with  that  will  annexed,  was  granted 
jointly  to  hig  three  sons,  as  the  residoary  lecateei 
DMsed  therein.  A  repreaentatiTe  of  Frances  Nayler 
waa  required  to  carry  on  proceedings  in  Chanoerr. 
A  daim  had  been  filed  in  that  oourt  by  H.  B. 
spniater,  in  respect  to  a  sum  of  SOW.  directed  by  ao 
indenture,  dated  Jan.  23,  1777,  to  be  raised  for  the 
benefit  of  the  daughter  or  daoghters  of  H.  B.,  wife 
Of'J.  B.,  who  should  attain  the  age  of  twenty-one 
yam.  H.  B.  and  Mrs.  Nayler,  the  deceased,  were 
the  only  dawfaten  of  the  said  H.  B.  and  coase- 
qHBDtiy  the  Court  of  Chancery  required  her  legal  re- 
praaentatiTe,  she  being  dead,  to  appear  as  a  party  to 
the  suit  Of  the  three  joint  administraton  with 
the  will  annexed  of  her  huiband,  one  was  abroad, 
and.another  had  been  declared  bankrupt.  The  ad- 
nmistration  was  therefore  prayed  for  on  behalf  of 
the  third  alone.  By  the  practice  of  the  Court,  had 
tbey  been  three  co-executors,  instead  of  three  joint 
administrators,  one  of  them  cdone  might  hare  taken 
tiie  administntion  of  the  efleots  of  the  deeeaaed ; 
bntthey  being  administratorg,  and  more  tium  one,  it 
waenreqoiied  tliat  they  should  all  join. 

Harding  moved  for  the  administration  to  be 
gnated  to  T.  N.  as  one  of  the  administrators,  sub- 
mitting that  under  the  drcnmstances  of  ttiis  case  the 
pcaciioe  of  the  Court  might  with  reason  and  justice 
'««depeited  {rom,  upon  the  authority  of  WilUmd  T. 
JRmm,  cited  in  Williams's  Exors.  p.  7^  (3rd  edit), 
wheae  it  was  held  by  the  K.B.  after  three  arguments, 
that  one  of  aereral  administrators  stands  on  the  same 
j(tonnd  and  footing  with  one  of  several  executors. 

Sir  H.  Jkknsr  Fust. — The  Court  never  forces  a 
j<dnt  administration,  that  parties  may  not  have  reason 
to  complain  of  any  inconvenience  that  may  result 
ttom  that  form  of  ^nt ;  but  when  the  parties  have 
themselTes  joined  m  the  administration,  I  do  not  feel 
justified  in  relaxing  a  practice  which  has  been  pre- 
scribed and  found  useral.    I  must  reject  the  motion. 

In  the  goodt  qfE.  Maxtin. 
Will  qfvye  of  a  convicted  felon 
Adminitlration  loith  the  wili  annexed  {the  exeat- 
tort  having  renounced)  of  the  wife  of  a  convicted 
felon  tea*  granted,  an  tffidant  hairing  been  made, 
to  lalitfy  the  advitert  of  the  Crown,  that  the 
property  ditpoted  qfhad  been  acquired  efter  the 
eonvietton. 

The  deceased  died  on  the  !)th  of  May  last,  having 
made  ami  duly  executed  a  will,  dated  the  lOtfa  day 
of  March,  1842.  It  appeared,  however,  that  the  tes- 
tatrix had  been  married  in  the  month  of  January, 
1830,  to  John  Martin,  bat  he  hod  been,  in  the  month 
of  October,  1832,  convicted  of  a  felony,  and  sen- 
tenced to  transportation  for  life,  which  i^entence 
was  carried  into  effect  by  his  being  sent  to  Van  Die- 
man's  Land.  In  tbe  year  1844  he  obtained  from  the 
governor  of  that  colony  a  pardon,  conditioned  on  his 
not  returning  to  this  country  during  the  remainder 
of  the  term  of  his  sentence  (viz.  his  natural  Ufe), 
consequently  he  still  remained  in  Van  Diemairs 
Land.  A  letter  had  been  received  from  liim  Aere, 
dated  January  1850. 

Deane,  under  these  circumstances,  moved  the 
Court  to  grant  administration  «-ith  the  will  an- 
nexed (the  executors  having  renounced)  to  theresi- 
.jduary  legatee  naincil  in  the  wili,  tlie  deceased  being 
in.law,  in  consequence  of  her  husband's  sentence  -of 
tnmsportation,  tijetne  eole,  and  therefore  compe- 
tent to  make  a  will.  He  dted  Co.  Litt.  132,  6; 
CSnta/est  tf  Portland  v.  Prodgeri,  2  Vem.  104  ; 
Con^tenv.  Coilieon,  2  Bro.  Cb.  C.  585;  also  £r 
parte  Franks,  1  M.  &  Scott,  11. 

Sir  U.  Jennbb  Fust.— T  have  no  doubt  as  to 
the  prindple  contended  for,  or  its  application  to  the 
pment  case,  but  I  am  unwilling  to  grant  this  mo- 
tion without  notice  to  the  Queen's  proctor,  since 
the  lights  of  the  Crown  may  be  atfiDcted. 

Sir  J.  Dodton,  Q.A.  said,  on  behajf  of  the  Crown 
he  ahonld  be  satisfied  if  an  i^davit  were  brought  in, 
■tating  that  the  propertjr  disposed  of  by  the  vnll  had 
been  acquired  by  the  wife  after  the  conviction  of  her 
heabaod. 

That  affidavit  was  afterwards  brought  in,  and  the 
administntion,  with  the  will  annexed,  waa  then 
deoreed. 


Ntei  Vrftu. 

COURT  OF  oiuiEN'S  BENCH. 

B^portMl  by  W.  J.  MncAua,  H«i.  of  the  Iwier  Templa, 

Bartiitw«UJtw. 

aiWnTGB  AT  WESTJflNSTBB  AFTBB  TBIinTT 

TBRM. 

Saturday,  June  21. 

(Belbre  Lord  Cahpbsll,  C.J.) 

Florence  v.  Lawson. 
WUntei—Jkdge—anmmmtian. 


A  judge  iff  the  Superior  Courli  thould  not  he 

called  ae  a  tritneet  to  prove  facte  which  mag  be 

proved  eauatlg  well  by  other  pertont. 
if  called,  hit  examination  will  not  be  allowed. 

This  was  an  action  on  tbe  case  for  a  Ubel.  The 
libel  waa  alleged  to  have  been  committed  in  a  news- 
paper report  of  ceitain  proceedings  at  Judges' 
Chambers. 

To  prove  what  took  place  at  chambers,  it  was 
proposed,  on  the  part  of  the  plaintiff,  to  atil  Piatt, 
B.,  the  judge  before  whom  it  took  place. 

Lord  Campsbll,  C.J. — I  shall  not  examine 
Mr.  Baron  Piatt  upon  such  a  subject. 

Humfrey,  Q.C.  said  that  he  remembered  several 
instances  of  judges  having  been  examined  as  wit- 
nesses— he  instanced  Lord  Cottenham. 

Lord  Campbell,  C.J. — I  shall  not  follow  tbe 
example.  I  believe  Lord  Cottenham  was  examined 
to  say  how  far  he  vras  influenced  by  a  nod  from 
counsel.  No  doubt  there  are  cases  in  which  it 
would  be  necessary  that  the  judge  should  be  exa- 
mined ;  but  it  would  be  very  unseemly  that  this 
should  be  done  where  the  same  facts  could,  as  in 
this  case,  be  equally  well  proved  by  other  persons. 

The  learned  baron  was  not  examined. 

Verdict  for  the  pUanHff. 

The  Attomey-Oeneral  and  Maniity,  for  the 
plaintiff. 

Humfrey,  Q.C.,  Bovill,  and  Hawkim,  for  the 
defendant.  

Titetday,  June  24. 

(Before  Lord  CAMPBnc,  C.J.) 

EsTOB  V.  WaiORT  and  Qrtnnn. 

Notice  of  action— Court— Cauee  of  action- 

Special  damage. 

Notice   of  action  to  the  clerk  and  bmlifft  of  a 

County  Court  ttated  that  the  action  would  be 

brought  in  the  Court  of  Common  Pleat  : 
Held,  it  would  not  lupport  an  action  in  tie  Court 

of  Queen'i  Bench. 
T>u  notice  wat  fiyr  breaking  plMntift  houte,  and 

taking  fkmiture  therein  without  erpretily  cfaim- 

inp  the  furniture  at  belonging  to  the  ploM^: 
Held,   that  it  would  not  lupport  <•  action  for 

breaking   the  plaint^'i  houte  and  for  taking 

her  gooii. 
Semble,  the  notice  thould  itate  the  tpedal  damage, 

if  any  u  to  be  claimed  in  the  deelitration. 
Semble,  \f  execution  ittuet  from  the  County  Oourt 

againit  the  goodt  of  A.  and  the  goodt  of  B.  art 

taken,  and  hit  houte  it  broken  by  mittake,  the 

elerk  and  baili]ft  are,  under  9  V  10  Viet.  c.  95, 

t.  138,  entitled  to  notice  of  action. 

This  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  bouse  and  for  seising  his 
goods.  The  defendant  Wright  pleaded,  not  gailtf 
by  statute ;  the  defendants  Goldswortbr  aid  Fggier 
pleaded  not  guilty,  not  possessed  of  the  goods,  not 
poaaessed  of  the  doors,  and  a  justification  under  a 
warrant  issued  of  the  County  Conrt. 

Wright  was  the  clerk  of  the  Bloomsbury  County 
Comt,  Galsworthy  the  high  bailiff,  and  Fsgler  the 
deputy  bailiff  of  the  same  conrt.  Execution  issned 
firom  that  Court  against  the  goods  of  the  plaintiff's 
fadier,  and  it  was  now  alleged  that  they  bad  taken 
the  goods  of  the  daughter  under  that  execution. 

Humfirey,  Q.  C.  objected  to  the  notice  of  action 
which  was  tendered  in  evidence  by  the  plaintiff,  in 
the  first  place,  because  it  gave  notice  of  an  action  to 
be  brought  in  the  Court  of  C.P.  instead  of  the 
Q.B.  Secondly,  9  ft  10  Tict.  c.  95,  s.  138,  reqnffed 
notice  in  writing  of  such  action,  "and  of  the  cause 
thereof,"  to  be  given ;  and,  douMess,  the  object  was 
that  tender  of  amends  might,  under  the  same  sec- 
tion, be  made  for  the  whole  canse  of  action.  Here 
the  action  was  for  breaking  the  plaintiff's  honse  and 
for  seizing  her  goods,  daiming  the  goods  as  the 
goods  of  the  plaintiff,  whereas  the  notice  was  only 
for  breaking  the  plaintiff's  house  and  taking  fiirai- 
ture  therein  without  daiming  tiie  famitnie,  as 
belonging  to  the  plaintiff.  There  was,  therefore, 
no  notice  of  action  as  to  the  goods,  and  the  de- 
fendants could  not,  therefore,  tender  amends  in  re- 
spect of  the  whole  canse  of  action.  Thirdly,  in  tiie 
dedaration  and  particulars  47<.  were  claimed  as 
special  damages  for  hiring  other  goods  in  the  place 
of  those  seized,  for  the  consequent  lose  of  a  lodger, 
and  for  other  losses.  Bnt  in  the  notice  no  spraal 
damagewas  mentioned.  The  defisndanls  could  not, 
therefore^  with  effbct  have  tendered  amends.  On 
these  grounds  the  notice  waa  bad;  it  must  be  con- 
strued strictly.    (Lovelace  v.  CWrry,  7  T.  R.  634.) 

8hee,  Sei^t.  conlti. — ^The  alteration  of  the  Court 
was  a  mere  acddental  omission  in  the  copying,  and 
it  clearly  did  not  mislead  the  defendants.  The  Act 
required  notice  of  the  action,  and  of  the  cause 
thereof,  to  be  given  ;  it  was  not  necessary  to  state 
the  Court,  and  though  stated  erroneously,  it  was 
not  binding. 

Lord  Campbi!.!,,  C.J. — Yon  are  to  give  aotiee  of 
"  sndi  action" — ^tfaat  is  of  thit  action.  Have  yon 
given  notice  of  this  action  in  tiie  Court  of  Q.  B.  ? 
There  may  be  aaotber  action  pending  in  the  Coait 
ot  0.  P.  t»  whieb  this  notice  appUaa. 


SAee,  Seqt. — ^The  statement  is  surpluaage.  The 
Court  need  not  be  specified.  Then,  as  to  tlie  second 
objection,  seizing  the  goods  is  stated  in  the  notice  c^ 
action  to  be  part  of  the  canse  of  action ;  it  will  b* 
intended  to  mean  the  goods  of  the  phuntiff. 

liord  Campbell,  C.J. — That  also  appean  to  nw 
a  very  serious  objection.  When  I  was  at  the  Bar, 
we  always  used  to  make  the  notice  a  copy  of  the  de- 
claration. 

Shee,  Seqt.— A  shorter  form  is  now  in  use.  It  i* 
stated  that  the  goods  were  in  the  plaintiff's  hooae. 
Surely  it  will  be  intended  ttut  the  pUintiff  claimed 
for  aeizing  of  those  foods  as  being  her  own.  As  to 
tbe  tpedal  damage,  it  is  not  necessary  to  state  it  in 
the  notice. 

Lord  Campbell,  C.J. — Have  yon  any  anthori^ 
for  aaying  that  yon  may  Uy  special  damage  in  yoor 
dedaration,  which  is  not  mentioned  in  the  notice  ? 

Shee,  Serjt. — Notice  is  required  only  of  "  sadli 
action  and  of  the  cause  tiiersof."  Special  damage 
cannot  be  said  to  be  the  "  caase  of  action."  Jontm 
V.  Bird,  5  B.  &  A.  837,  shews  that  the  notice  is 
snfficient. 

Ogle  and  Peanon,  on  the  same  side,  eontendad 
that  the  only  object  of  the  notice  was  to  enable  the' 
defendanta  to  tender  amends,  and  that  it  tasafb^ 
therefore,  be  quite  imrnaterial  whether  llie  action 
was  in  tiie  Q.  B.  or  C.  P.  The  defendanta  coahl  not 
bemjured  by  the  aiiatake.  That  the  title  to  the 
goods  was  suffideatly  shewn  ia  the  netiee.  If  as  tat 
out  in  the  declaration,  it  woald  have  baeo  good  on 
general  demurrer,  and  ia  all  probability  eran  <mk 
special  deiuuiiei,  aad  that  it  was  not  ni'iwasaij  to 
claim  in  tiie  notice  fur  apedal  damage.  Itvraanota 
eaaae  of  action,  but  a  eonasgnaaoe  of  the  caoae  at 
action.  It  was  not  stated  in  tbe  authorised  pre- 
cedents. 

Pearson  further  ooateaded  that  no  aotioe  wma 
neeessaiT  in  this  aotioaw 

Lord  Campmi  i,,  CJ.— There  ia  an  jaauejiaaad 
upon  it. 

Pearson.— It  is  an  immaterial  iasae,  Mtmiag  ■w. 
Stubbt,  20  L.  J.  69,  C.P.  waa  in  poiaW 

Lord  CASfPBau,,  C  J. — These  is  an  ioaoe  to  bs 
tried,  whether  material  or  not  is  not  now  ia  qaae- 
tien — tiiat  vrill  be  a  awltar  for  theisubaaquent  ooo- 
sidention  of  the  Cooit.  I  am,  however,  stnin|ly  of 
opinioa  tiiat  it  is  material-^ond  if  due  attaotam  is 
paid  to  sec.  138  of  the  statute,  it  seems  to  ase  iia> 
possible  to  contend  tiiat  it  is  imiaatwial  As  to  the 
notice,  it  is  dearly  bad.  The  nation  is  ia  bar  Ha- 
jesfy's  court,  befote  her  Majesty  heieelf,  at  Weafe- 
minater,  and  the  notice  is  of  an  action  in  her 
M^ieaty'a  Conrt  of  C.P.  Than  may  be  at 
this  moment  such  an  action.  At  any  rate  the  no- 
tice cannot  apply  to  the  uioacnt  action.  I  think  ifc 
alse  bad  beotase  it  stadloaaly  avoids  daiminc  the 
goods  seised  ae-  the  gaod»«£  the  plaintiff,  Triicinaa 
the  dedantion  alaioaa  theal— «  differmt  caan  of 
adion-is  Uiafow.  iiieai  ted,  — d  a  tender, if  iHde- 
only  for  thecaaae-^f  aetiaa  atntad  in  the  nutieet  m. 
tar  breakiag  the  heaast  <reaH«aet  haveheoi  mt- 
ficieat;  liliimia^also  aBaah  in  the  ottjeetiaa  as  to 
the  noa-Btntenioat  of  epeeial  daaiage.  Hew  weald 
a  tender  be  made  i  I  am  ofrepinian  that  thia  ia  net 
sueba  netiee  as  is  reryiiiBd  by>the  Act.  Tiie  leidhit 
mast  be  fer-tfaedefondantsr    -    ' 

The  case  nmwillielandlna  proceeded,  in  aider  to 
ascertain  the  costs  of  the  other  issnes,  and  the  josy 
ultimately  fomid  for>  the  defendants   on    aU   Ae 


Shee,  Suit.  Q.C.  mLfeofoom,  for  the  plaintiff. 

Watiom,  O.C.  mid  Hufh  Hill,  for  the  defendnt 
Wright. 

Hwm^Toy,  OtC.  and  Ut^  for  the  other  defend- 
anta.   

^tittntt  KcyttU . 

WBSTBRN  CIRCUIT. 

1X>B8BT8HIBB  8UMMBR  ABSIZBS,  tMI. 

Dorehetter. 

(Before  Mr.  Justice  Colebidob.) 

Practice — Proiecutioni  —Attorney^  ftm. 

The  judge  ought  not  to  act  at  proteculor,  at  t»mm- 

eel  for  the  proieeuHon,  and  at  judge. 
Where  a  protetution  it  not  prepared  bj/an  attoimig 

the  Court  will  hand  the  depoiitiont  to  eotmatt. 
But  every  protetution  ought  to  be  ceerfatferf  tp 

eountel  and  attorney. 
Thefieof  one  gutnia  allowed  by  the  amntioo  tar  tUm 
attotmey  for  preparing  brigand  attrndimg  at  Me 
attitet  itnot  atufieitnt  remuneration,  amd  oufMt 
to  be  intreattd. 
In  discharging  the  grand  jury, 
CoLBKiDOE,  J.  said : — I  feel  it  my  doty  to  ipeidc 
of  the  great  number  of  cases  in  which  no  brieft  far 
prosecution  iiave  been  delSTefad  to  couaad.    If  1 
arises  troax  the  connty  allowance  being  so « 
respectable  attorneys  will  not  take  the  b( 


mutt  lay  thai  it  it  afalte  notion  iffannema. 
economy  is  tliat  tbe  course  of  justice  ahoald  be  eo 
pravided'for,  that  where  paitiea  aia  guilty  their  Kv3fe 
shonU  be  (hlly  made  oat.     If  tUa 
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arisM  from  a  notion  tiiat  the  jadge  wQI  act  both  a* 
fiaieeiitor  and  alao  aa  connwl  for  the  prifoner,  as 
wen  as  jadge,  Iprotett  agaitat  any  meh  notion,  and 
t  mill  not,  \f  I  eon  amid  it,  act  in  tka$e  $tveral 
effaeUiet.  Other*  may  find  h  easy  enongh  to  do 
au  tbeae,  but  I  find  it  aamgh  to  aet  a*  a  jndge,  to 
aimimtter  even  jtutiet  betwttn  the  partitt.  Tliis 
ineonTenienee  I  can  in  part  remadr  hj  handing  down 
the  depositions  to  oomisel;  bnt  by  so  doing  I  am 
£sanning  myself.  It  is  a  sad  thing,  indeed,  if  tlie 
allowance  to  attorneys  is  so  small  as  to  be  considered 
no  remnnerstion  at  all.  [fonty  one  guinea  it  ailowtd 
yhr  a  MOf,  I  thould  Hit*  to  knoK  how  rnneh  of  thi* 
eon  be  laid  to  rtmunerate  the  attorney  for  dratnng 
it,  or  for  the  pent,  inh,  and  paper  with  and  on 
tohieh  it  it  written. 

H.  C.  Goodden,  esq.  the  fbmnan,  ssid  the  subject 
shoold  be  brought  forward  at  the  next  Qnuter 
SeHions.  

HOME  CIRCUIT. 
Ssportsd  by  W.  L.  Joins,  Eiq.  BuTisteT.*t-L«w. 

luiMiom  sniofBt  assizes,  isn. 

Tattdn,  Jnip  29. 

(BefoM  JimTis,  C.J.) 

WisBrmcK  and  Ormna  (Asrigaeea) 

«.  WooBBAm  (Baaknipt). 

atUmet—WHntit—HiertiUd  partp-i  If  7  Viet. 

e.  8&,  *.  I. 
IV  ^rov<se  to  tee.  \  of  6  tc7  Viet.  e.  85,  enaett 
that  that  Aet  thoB  not  render  competent  "  any 
ptrtim  m  whoie  immediate  and  indhndnat  beha^ 
anp  action  may  be  ii-oupht  or  defended,  either 
whollp  or  in  part :" 
Bold,  bp  Jervit,  C.J.  that  the  word  action  m  that 
sface  extendi  to  afUgnad  iime. 
This  was  an  iasae  to  try  whether  Hm  defisndaot, 
atthe  time  of  Ma  bankruptcy,  was  the  repnted  owner 
of  a  poHcy  of  asauiance  on  n>e  life  of  his  meAer  for 
MOf.   Shortly  after  the  baakmptcy  the  mother  died, 
and  the   assignees   daimed  the  piriicT.     A  Mr. 
Donthwaite  a»o  claimed  the  policy,  as  fasring  been 
■aaigned  to  him  by  the  deliendant  prenonsly  to  the 
baincmptey,  and  it  was  contended  that  the  defendant 
'waa  only  tmstee  for  Doothwaite,  who,  it  was  ad- 
mlttBd,  was  the  party  really  defending  the  caae  and 
inatntcting  tiie  attoriiey. 

ne  dera  of  assignment  was  given  in  eridenoe. 
BramweU,  Q.C.  tot  the  defendant,  tiien  proposed 
to  can  Doatfawaite  aa  a  witness,  in  order  to  pgrove 
ttat  mliae  of  the  aasignment  wa*  girea  to  tlie  anaui- 
aaee  aCoe  before  the  bankraptey,  npon  wliieh 
H'Wss  <Aiected  to  his  adausaibility. 
Brmmnil,  Q.C— The  proriao  to  6  ft  7  Viet  e. 
as.  a.  1,  is  "provided  that  this  Aet  atell  not  reader 
aamiieteut  any  party  to  aaysaf/,  aeiiim,  orproeeed- 
img  indHidaBlly  named  ia  the  raeesd.  or  any  h 
ofne  plaintiff,  or  tenant  nf  piumisiii  songfat  to  be 
i^eonereJ  in  ^jectmeat,  or  the  landlorJ  or  other 
j^aisoa  ui  whoae  right  saiy  defendant  la  repiefia  may 
laake  cogniianoe,  or  any  person  m  whiee  immediate 
emd  individual  behmtfany  action  may  be  brouglit  or 
defcaded,  either  wholly  or  in  part,  or  the  hnafaiBid  or 
win  of  such  persons  rcMpectliely.    It  has  been  held 
,  under  the  3  ft  4  Wm,  4,  e.  42,  no  sosMindment 
>  made  in  a  feigned  issne  becaoae  the  words  ia 


Jnns,  C.J.— Because  there  ia  no  writ  of  snm- 
aeaa.  I  think  the  word  "aetiaa  "  was  inserted  in 
flie  6  ft  7  Vict  c.  85,  far  slioitneas,  and  we  must 
^VB  a  reasonable  eonstmetion  to  the  statute.  Why 
m  an  action  a  penon  should  not  he  a  witness,  and 
ia  a  salt  or  proceeding  he  should,  I  cannot  see,  the 
one  having  the  form  of  the  commencement  by  writ 
dfinmnions.  and  the  other  beginning  without  tlutt 
aapenae.  There  is  a  golden  rule  upon  construction, 
tkat  it  must  be  reasonable.  The  general  scope  of 
ttk  Act  of  ParSament  shews  it  ia  intended  to  be 
■oat  geaarai. 

MnameeH,  Q.C.— The  addttienal  words,  "snit  or 
^uuMjding,'*  being  used  in  one  part  of  Ae  danse 
and  not  in  another,  would  give  rise  to  the  belief  tint 
wBT  ware  designedly  omitted. 

JKUrn,  C.  J.— I  do  net  see  that  The  oOer  day 
IkaiB  waa  a  qaeslioa  in  the  C.T.  on  the  Unif(>rmity 
of  nouaa  Act,  by  which  no  writ  is  to  take  a  case 
iMt  of  fim  Stalula  of  Limitations  unless  it  and  every 
aiti  \mmi  in  continuation  of  it  Aall  be  retnmed 
nam  «tf  Initntut,  and  be  filed.  Nowitisimposeible 
tlHt  tlw  last  one  can  be  retnmed  aea  at  inventni, 
lianaB  that  one  is  served;  and  to  construe  the 
atatate  accordingly,   reference  was    made  to   the 

"   t  mle,  whidi  is  agnnst  a  nonsensical  comtmc- 


NORTHBRN  CIRCUIT. 

TOSKBHIBE  SmiHEB  ASSIZES,  IWl. 

Vorh. 

(fiakn  lir.  Jaatioa  WtuiAMS.) 

ftaa.  •.  BaimaT. 

Imeaap—Atmnit   7  4r8  Geo.  4.  e.  99. 

is  "a  emitiaated  rmt  erptmU  uitd  >br  the 

t.  «S7. 


food  tffman  or  beatt"  wtthin  the  t3rd  leefion  tf 
7  i(%  Qeo.  4,  e.  29,  and  therefore  the  lubjeet  if 
larceny. 

William  Brumby,  the  younger,  and  John  Brumby 
were  charged  with  having,  in  BranKngham,  in  the 
East  Riding,  on  the  ISth  June  last,  stabbed,  cut,  and 
wounded  William  Hill,  a  police  officer,  with  intent  to 
prevent  their  lawfbl  apprehension.  There  was  a 
second  count,  whidi  charged  them  with  cutting  and 
wounding  the  prosecutor,  with  intent  to  do  him  some 
grievous  bodily  harm.  • 

Sepmomr,  tm  the  prosecution ;  and  Deanley  for 
the  prisoners. 

It  appeared  that  the  prisoners,  who  are  two  re- 
spectable young  men,  carried  on  their  business  as 
fishmongers  by  taking  fish  in  a  light  spring  cart  be- 
tween Hull  and  Welton.  and  selHng  the  fish  at  those 
plaoM  and  the  intermediate  villages.  On  the  evening 
of  the  l&thof  June  last,  having  been  occupied  all  day 
in  their  business,  they  were  passing  through  the 
parish  of  Branlingham,  and  their  horse  being  tired, 
they  pulled  up,  and  getting  over  a  hedge  into  a  dover 
field,  they  cnt  a  Httie  clover  tb  give  to  their  horse. 
The  fermer  who  owned  the  clover  field  having  had  a 
good  deal  of  dover  stden  had  set  the  prosecutor 
and  another  man  to  watch,  which  they  were 
doing  when  the  '  prisoners  came  to  cut  the 
dover.  The  prosecntor  and  his  assistant  imme- 
diately attempted  to  take  them  into  custody 
on  a  charge  oif  stealing  the  dover,  whereupon  the 
prisoners  violently .  resisted,  and  William  Brnmby 
threatened  that  he  would  kill  the  prosecutor  before 
be  would  allow  himself  to  be  taken.  He  then  ran 
to  his  cart  mid  got  a  large  fish  knife,  and  threatened 
to  stick  it  into  fte  prosecntor  if  he  attempted  to  take 
him.  The  prosecntor  upon  this  drew  a  ptstol,  and 
fired  it  at  the  prisoner,  William  Brumby,  the  ballet 
from  which  passed  through  his  arm.  William 
RmmbT  then  stmck  the  prosecutor  on  the  head  with 
the  knife,  and  inflicted  a  very  seven  wonnd  on  his 
head.  The  prosecntor  then  drew  another  pistol, 
which  he  fired,  but  it  having  no  bullet  in  it,  did  no 
damage.  In  the  end,  however,  the  prisoners  were 
both  captured. 

At  the  close  of  the  ease  for  fiie  prosecution,' his 
lordship  asked  the  learned  counsel  for  the  prosecu- 
tion if  he  could  refer  him  to  any  authorities  in  sup- 
port of  the  first  count  of  the  indictment,  which  was 
for  an  assault  with  intent  to  prevent  ^eir  lawful 
apprehension. 

Seymow  said  that  he  had  not  drawn  the  indict- 
ment, and  had  not  looked  into  the  authorities.  * 

Deanley  then  submitted,  on  behalf  of  the  pri- 
soners, that  tiie  prosecntor  had  no  right  at  common 
law  to  apprehend  the  prisoner,  becanse  at  common 
law  the  severing  growing  clover  from  theA«ehold, 
and  taking  it  away  without  suffering  any  time  to  in- 
tervene, so  that  it  might  be  converted  by  eonstme- 
tion into  a  chattel  belonging  to  the  owner  of  the 
field,  was  not  a  larcenv,  but  only  a  dril  trespass. 
Neitiier  would  the  statute  7  &  8  Geo.  4,  c.  29, 
s.  43,  apply  to  the  case  before  them  ;  for  by  that 
statute  it  is  enacted  "  that  if  any  person  shall  steal, 
or  destroy,  or  damage  with  intent  to  steal,  any  culti- 
vated root  or  plant  used  for  the  food  of  man  or 
beast,  &c.  every  soch  offender,  being  convicted  before 
a  justice  of  the  peace,  should  be  Sable  to  be  com- 
mitted to  gaol;  and  aa  dover  was  not,  as  he  (the 
learned  counsel)  stibmitted,  a  cultivated  root  or 
plant,  it  did  not  come  within  the  statute. 
His  Lordship  said  he  would  oonfider  the  point. 
Z)ear«fejrthen  addressed  the  jury  on  the  facts  of 
the  case,  contending  that  the  prisonen  had  a  right  to 
resist  their  apprehension,  as  the  prosecutor  Md  no 
legal  authority  to  take  thein  into  custody.  The  ques- 
tion, therefore,  (br  the  considemtion  of  the  jury 
would  be,  whether  the  prisoners  had  resisted  to  a 
greater  extant  flian  waa  requisite  to  prevent  flieir 
apprehension ;  and  when  they  looked  at  the  feet  of 
the  proaeeutor  having  fired  a  pistol  through  the  arm 
of  one  of  them,  it  could  not  be  aaid  tliat  they  had  re- 
sisted to  too  great  an  extent  Hie  prisoners  ex- 
pressed their  extreme  regret  at  having  taken  the 
clover,  whidi  they  admitted  they  bad  done  to  refresh 
dieir  tired  horse,  not  imupning  that  they  were  com- 
mitting a  felony,  and  wUeb,  he  sahmitted,  they  were 
not  The  learned  coimsel  then  called  several  wit- 
nesses, who  gave  the  prisoners  excellent  characters. 

His  IxmnsRiF,  in  summing  up,  told  the  inry  that 
they  would  take  tiie  law  of  the  caae  from  him,  and 
that,  in  his  opinion,  dover  was  "a  cultivated  root  or 
plant  used  for  the  food  of  man  or  beast,"  under  the 
43rd  section  of  the  7  ft  8  Geo.  4,  c.  29,  imd  that  con- 
sequently the  prisoners,  by  cutting  it  and  taking  it, 
as  they  had  done,  had  oommitted  a  larceny  witiiin 
the  statute,  and  therefore  the  prosecutor  had  a  right 
to  apprehend  them.  They,  the  jury,  would  there- 
fore direct  then'  attention  to  the  fects,  and  say 
whether,  in  their  opinion,  the  prisoner  WilGsm 
Brumby  had  cnt  and  wounded  the  prosecntor  with 
intent  to  prevent  his  lawful  apprehension,  or  whether 
he  was  guilty  on  the  second  count,  which  charged 
him  witii  tlie  cutting  with  intent  to  do  grievous  bomly 

harm*  

xuB  Jury  returned  a    verdict  fiiunng   WlUiam 


Bramby  guilty  on  the  first  oonnt,  and  John  Brmaky 
not  fuilty. 

His  Loudship  then  said  he  would  conaalt  Mat 
Baron  Piatt  on  the  point  of  law  whidi  ha  had 
decided,  and  consider  Wore  the  end  of  the  aasisea 
whether  or  not  be  should  reserve  the  point  for  tha 
consideration  of  the  Court  of  Criminal  Appeal. 

His  Lordship  then  sentenced  William  Brumby 
to  six  months'  imprisonment  with  hard  labour. 


HOTTsa  or  xrfmss. 

Bepcrtsd  by  W.  H.  Basnr,  Esq.  Ba(rister«tJ«w, 

Uridap,  Augml  8. 
(Present:  The  Loan  Chancbllor,  Lord  Craw* 
WORTH,  Lord  Beavmont,  Lord  Fortxscub,  and 
other  Peers.) 

Cooper's  Cass. 
THOupsoN'g  Case. 
Contributory— }Vindi>tg-»p  Aett—Preliminarp 
titpeniii. 
A  penon  who  hat  accepted  iharei  in  a  pr^eeteH 
company,  whether  he  hatpmdthedtpotilonthmt 
or  not,  u  not  reiponiiUe  or  liable  for  the  expeoftm 
which  were  inewrred  in  the  proeett  (ffthe/oi'ma 
tion  of  lueh  company.  (See  17  Law  T.  237.) 
The  facts  nf  these  two  appeals  have  been  fully 
given  in  the  number  of  the  Law  Timks  for  Sativ- 
day,  the  2nd  of  August,  and  the  cases  now  agaiB 
came  before  the  House  for  final  a4judication. 
jnSGHBNT. 
The  Lord  Chancellor.  —  My  Lords,  ia   Hm 
cases  of  Norrii  v.  Cooper  and  Hutton  v.  Thompeon, 
they  are  appeals  from  the  orders  of  my  noble  aaA 
learned  fnend  the  Vice- Chancellor  Lord  Cranworthar* 
reversing  the  order  of  the  Master  to  whom  the  ada 
justment  was  referred,  of  the  aAirs  of  a  projsetaft 
concern  called^  the  Wolveihampton,  Chester,  aal 
Bkmingfaaai  Junction  Railway  Caaipany,  and  alw 
the   Direct   Birmingham,    Oxford,    Readin|;,  mk 
Brighton  Railway  Company,  under  the  Wmdiafu 
up  AcU,  that  is,  the  statute  of  the  11  &  12  Vieti 
c.  45,  and  the  12  ft  13  Viet  a.  181.    The  case  haa 
been  argued  at  your  lordships'  bar,  and  now  stands 
fat  judgment    The  reepondeot  Cooper  had  shaaaa 
allotted  to  him  in  the  company  called  die  Wolves^ 
hampton.  Cheater,  and  Birmingham  Junction  Ridk 
way  Company,  and  the  respondeat  Thompson,  ia 
the   Direct   Birmingham,   Oxford,    Reading,   and 
Brighton  Railway  Company;  the  only  distinction  m 
point  of  feet  is,  that  the  respoodant  Thompson  psU 
the  required  deposit  on  the  shases  allotted  to  hii^ 
whSe  the  respondent  Cooper  did  not  pay  any  aadi 
deposit.    The  points  to  be  decided  in  the  two  eaaaa 
are  identical,  and  they  were,  therefore,  heard  toge- 
ther, and  as  Thoatpson  had  an  additional  fi>ct  bi 
support  of  the  respondent's  liability,  which  doss  aat 
exist  in  the  other  osae,  it  follows,  id  your  lordaUpa 
should   be   of  opinion   that   the  appeal   in   thai 
case  cannot  be   sustained,    the   deoisioa   of  that 
case  will  govern  also  die  case  of  Nerri*  v.  Cooper, 
It  will  be  sufficient  to  state  the  drcmnstaacea  of  tha 
case   diat  relate   to  Button  v.   rAoai^Moa.     'The 
material  ]mrts  of  the  case  are  tliese:  in  the  yea* 
1845,  certain  peisena  proposed  to  construct  a  lailwqr 
hem  Birmingliam  to  Oxford,  Reading,  and  Brightoa, 
the  cuHtal  of  which  was  to  consist  of  2,000,0001. 
to  he  divided  into  80,000  shares,  of  2S;.  a  sharet  tha 
roopany  was  provisionally   registered   under   tha 
8  ft  9  Vict  c.  110;  a  |Kospeetus,  containing  tha 
naa^  of  the  provisional  committoe,  was  puUisbedt 
together  with  the  fbrm  of  appKcsiion  for  sharea. 
About  the  10th  of  October  la  that  year,  the  i». 
spondent  Thompson  applied  to  have  allotted  to  hiai 
thirty  shares;   the  committee  of  management,  oM 
the  18th  of  October,  seat  him  a  letter  to  the  foUaw» 
mg  efiect : — "  Sir, — The  oommittee  of  managemeat 
have  allotted  to  you  twenty  shares  ia  this  undstw 
taking,  and  I  am  directed  to  request  yon  wiD  pap 
the  depont  of  2A  12s.  fid.  per  share,  amounting  to 
ilU.  10s.  into  one  of  the  under-mentioned  banks,  on 
or  before  Friday,  the  24ch  day  of  October,  184^  ct 
this  allotment  will  be  null  aad  void.    This  leltiiv 
with  the  banker's  leoeipt  appended  thereto,  will  ba 
exchanged  for  scrip  upon  your  presenting  it  at  tha 
oSoes  of  the  company,  and  executing  the  pariia* 
mentary  contract  and  snbscriben'  agreement,"  dm. 
That  is  signed  bv  the  secretary.    The  latter  daasa 
this  letter  will  reqidre  to  be  attended  to,  namdy, 
that  whidi  infbrmed  Thompson  he  waa  to  exchaaga 
bis  reodpt  with  tlte  letter  for  scrip,  and  execute  na 
parliamentsry  contract  and  the  sabacribars'  agree' 
ment    Upon  the  receipt  of  this  letter,  Tbompsoaa 
paid  the  deposit  of  2i.  126.  fid.  per  share,  as  desnad,' 
oat  never  exchanged  the  banker's  receipt,  nor  ever 
exeeuted  any  pariiunentary  ooatraot  or  snbseribesa' 
agreeesent^  and  none  such  was  ever  prepared.    Tim 
ooainittee,  who  took  the  diarge  on   theiiiselraaL 
allotted  7,000  sharea,  and  the  deposits  were  reqoirei 
on  all,  to  be  paid  on  or  before  the  20th  of  Octobarv 
1845,  or  the  aUetmeDt  would  be  null  and  void. 
Deposits  were  paid  only  on  4,295  shares,  and  it  waa 
thaaefora  faaad  abiohitely  muraoticable  to  eatakUA 
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tkm  comjMBjr,  and  &e  project  wis  therefore  aban- 
dooed.  On  the  21st  of  December,  1849,  an  order 
was  made  under  tbe  statute — the  Wiading-np 
Slatnte,— referring  it  to  the  Master  to  wind  up  the 
■flain  of  the  company  under  the  provisions  of 
the  Act  mentioned ;  and  the  Master  having 
afiorwanis  inserted  both  the  respondents.  Cooper 
nd  Thompson,  in  the  lists  of  contribntones, 
Miinit  that  order  the  respondrats  appealed  to 
tfis  Vice-Chancellor,  Lord  Cranworth,  and  his 
IndAip  reversed  the  order  of  the  Master ;  and 
the  present  appeals  are,— one  by  the  official  ma-  , 
nager  against  the  order  of  reversal,  and  the  other 
agunst  the  order  on  Mr.  Cooper,  who  was  also  a 
cODlribBtary  under  the  drcnmstances,  I  have  men- 
liaaed.  Upon  these  ftcts,  then,  the  question  arises 
whether  the  respondent  Thompson  ought  to  have 
been  inserted  by  the  Master  in  the  list  of  contri- 
iMtocies.  In  support  of  the  appeal  it  was  contended 
«t  your  lordships'  bar,  that  by  the  application  of  the 
inHiiiiiiliiiit  for  shares,  and  by  the  allotment  to  him 
IB  conformity  with  his  application,  and  by  the  pay- 
nwt  of  the  deposit  upon  the  shares  allotted,  the 
topcmdeDt  became  a  member  af  the  company,  and 
aa  aach  member  liable  to  be  put  on  the  list  of  con- 
tiftatoriee:  and  it  was  argued  that  by  the  third 
aeotioa  of  the  Winding-up  Acts,  "  contributory " 
ladodea  every  member,  "  a  member,"  in  the  Act, 
Mag  any  person  entitled  to  a  share  in  the  company ; 
aai  as  by  the  7  &  8  Viet.  c.  110,  s.  3,  the  word 
**  aakaeribier"  is  to  be  held  to  be  a  person  who  has 
agreed  to  take  shares  in  a  proposed  company,  the 
taapoodent  must  be  said  to  be  a  subscriber,  and 
coBsaqoeady  a  contributory.  This  appears  to  me 
'liy  BO  means  to  follow.  The  respondent  Thompson 
iMwut  beoaow,  it  appears  to  me,  either  a"sab- 
'Mcriber"  or  a  "member"  within  the  meaning  of 
(Us  atatate.  He  did  not  comply  with  the  condi- 
tiOBS  necessary  to  make  him  either,  and  on  the 
abandonment  of  the  pngect  he  was  not  in  a  position 
to  be  lii^  to  an  action  at  law  at  the  suit  of  any 
cnditor  of  the  company  ;  and  it  is  quite  clear  that 
totil  Thompson  had  signed  the  parliamentary  con- 
tact aadsubscribeia'  ureement,  and  exchanged  his 
laoeipt:  for  scrip,  he  had  no  claim  npon  the  company 
tx  any  of  tiie  profits,  and  therefore  was  not  within 
•4faa  i^ravimons  of  the  Acts  a  member  of  the  company, 
la  answer  to  this,  on  the  part  of  the  respondent,  it 
vras  aif;aed  that  he  had  agreed  to  become  the  pro- 
ifciator  of  the  shares  allotted  to  him  in  a  company 
mOi  a  capital  of  2,000,000<.  divided  into  80,000  shares, 
aftSM.  a  share;  but  no  such  company  as  that  of 
wbick  he  agreed  to  beoome  a  member  was  ever  esta- 
bliakad,andtherefore  the  consideration  nponwhich  be 
'kad  agreed  to  become  a  subscriber  has  wholly  failed, 
.aad  oa  saeh  ftilure  it  became  impracticsble  for  him 
r  to  obtain  the  shares,  and  so  tar  from  respondent 
t  UaUe  to  contribute  to  the  expenses  and  debts 
id  br  those  who  endeavonreo  to  establish  the 
ny,  he  was  entitled,  according  to  the  decision 
!■  l#Wt(a&T.  Spottitwotdt  and  several  other  cases, 
4o  recover  bade  the  depouts  which  he  had  paid,  and 
that  according  to  such  dcdsion  it  must  be  held  a 

Cymeat  made  by  the  respondent,  when  in  point  of 
w  no  such  payment  was  recovereble  back  again  on 
4ke  ground  of  entire  failure  of  the  consideration. 
The  aoswer  thus  urged  appears  to  be  a  valid  aniwer 
in  paint  of  law  to  the  grounds  on  which  the  appel- 
laat  relies,  and  the  respondent  became  subject  to  no 
I  laaponsibility  for  the  acts  done  by  him  except  that  of 
fakmi;  die  allotted  shares  in  the  event  of  the  com- 
;  paay  being  established.    The  case  of  UpfiU,  decided 
,  or  yoar  lordships,  was  much  relied  on,  on  the  jiart 
-  or  the  appellant,  bat  with  regard  to  that  case  it  is 
.  only  necessary  to  say  at  present  that  it  is  an  autho- 
>  oty  i^er  against  the  appellant  than  for  htm,  for  by 
that  jadgment  UpfiU  vras  held  to  be  a  contributory 
.  azpeessly  on  the  ground  of  the  conjoint  effect  of  the 
tmo  facta  that  he  was  a  member  of  the  provisional 
.  eomanttee,   and    had   also    paid  the  deposita  on 
his  shares,  the   language  of  the  judgment  being 
V  that  it  was  a  case  of  a  provisional  committeeman 
.  nias  the  acceptance  of  shves ;  and  it  clearly  appears 
from  the  judgment  if  either  of  these  facts  had  been 
;  afaseat  the  opinioif  of  the  noble  and  learned  lord 
-who  pronounced  that  judgment  would   have  been 
.against  the  appellant.     The  case   of  Nockelt  v. 
■  CMsiy  king  ago  decided  that  the  preliminary  ex- 
panses of  an  abortive  scheme  must  be  borne  by  the 
pnqeetors,  and  cannot  be  thrown  npon  the  mere 
aaincribers  to  the  shares.    This  case  was  argued  in 
the  presence  of  nine  of  the  learned  judges,  and  your 
lgnuhi4M  put  questions  to  the  leamra  judges,  to 
whish  thev  gave  answers.     One  of  such  questions 
has  now  become  material,  and  I  shall  now  state  to 
-yoar  lordships  the  answer  the  learned  judges  have 
given.      The    question    put    was, — A   provisional 
legiatsatioa    was    made    of    a    certain    company 
ander  the  statote  of  the  7  &  8  Vict.  c.  110,  by 
the  name  of  the  "Direct  Birmingham,    Oxford, 
Beading,  and  Brighton  Railway  Company."   The 
nospertas  was  registered  and   published  as  fol- 
iowa: — Oertaia    persons    acted    as    a   committee 
in  ihe  establishment  of  the  company  and  to  obtain 
«&  Jut  of  Farliament :  individuals  applied  to  that 


committee  for  an  allotment  of  shares,  and  the  oom- 
pany  accordingly  did  allot  shares  to  the  applicanti, 
and  among  them  twenty  shares  to  A.  B. ;  such  ap- 
plication and  allotment  took  place  in  conteqaence  of 
the  accompanying  correspondence,  to  which  the 
judges  were  referred.  A.  B.  took  no  steps  after  the 
application  for  shares,  and  neither  paid  the  required 
deposit  nor  signed  any  subscribers'  or  parliamentary 
contract.  Ought  A.  B.  to  be  considered  as  a  con- 
tributory withm  the  intent  and  meaning  of  the  Act  ? 
Itsvas  then  proposed  to  repeat  the  same  question 
with  these  additions — "  A.  B.  took  no  steps  on  the 
letter  of  allotment,  except,  after  the  receipt  he  paid 
the  required  deposits,  but  did  not  sign  any  parUa- 
mentaiy  or  subscribers'  contract."  My  loras,  as  I 
before  mentioned,  another  question  was  decided,  not 
knowing  how  far  the  answer  to  the  same  question  in 
substance,  although  divided  in  the  manner  I  have 
stated— how  far  the  opinion  of  the  judges  might  lead 
to  the  conclusion  of  the  case,  a  farther  quesoon  was 
proposed  relating  more  generally  to  the  state  and 
condition  of  the  oomi>any :  the  question  of  how  far 
it  came  within  the  Winding-ap  Acts,  which  it  has 
become  unnecessary  now  to  determine.  The  follow- 
ing is  the  answer  given  by  the  judges : — "  The  judges 
have  considered  the  questions  proposed  by  your 
lordships,  and  I  have  to  answer  on  the  first  ques- 
tion, that  it  is  the  unanimous  opinion  of  the  judges 
who  have  heard  the  arguments,  that  neither  in  the 
case  where  shares  were  applied  for,  and  no  payment 
of  deposits  made, — nor  in  the  case  where  a  payment 
of  a  deposit  was  made,  but  there  was  no  signature 
to  the  subscriber's  or  the  Parliamentary  contract 
affixed,  should  the  name  of  the  party  be  included  in 
the  certificate  of  contribatories.  We  think  that  the 
mere  fact  of  the  applicant  being  the  allottee  of 
shares  under  the  circnmstanoes  set  forth  in  the 
Master's  certificate,  assuming  he  was  an  allottee, 
as  |to  which  we  give  no  opinion,  would  not  in 
any  way  make  him  responsible  for  any  preliminary 
expenses  incurred  in  promoting  the  object  be- 
fore the  abandonment  of  the  undertaking.  We 
think  this  was  really  the  law  prior  to  the  statute 
7  &  8  Vict,  and  that  none  of  the  provisions  of  that 

Act  make  any  altention  in  the  law  on  this  subject  in 
that  respect,  so  as  to  render  an  allottee  of  shares 
liable  for  preliminary  expenses;  and  we  are  not 
called  upon  to  give  a  construction  to  the  Act  of 
Parliament  different  bom  that  which  has  hitherto 
been  adopted."  Such,  my  lords,  was  the  unanimous 
opinion  of  nine  of  the  learned  judges ;  and  the  opinion 
they  have  written  seems  to  me  to  be  in  conformity 
with  what  has  been  established  as  law  in  the  variety 
of  cases,  and  oonsistent,  as  I  believe,  with  sound 
taw.    I  anee  with  my  Lord  Chief  Baron,  and  if 

your  lordsnipB  shall  think  fit  to  adopt  it,  the  two 
appeals  obght  to  be  dismissed;  and  accordingly  I 

move  your  lordships  that  Ota  case  of  HuUon  v. 

Thotmttm  be  dismissed. 

Mv  lords,  in  the  case  of  Norrit  v.  Cooper,  which, 
as  I  iiave  stated,  vras  less  strong  than  that  of  HtUton 

V.  Cooprr,  by  the  fact  of  payment  of  deposite  having 

occurred  in  the  one  case  and  not  in  the  other,  that 

should  follow  the  same  fate.    I  shall,  according  to 

J'our  lordships'  decision  in  the  first,  advise  yonr 
ordships,  moving,  ss  to  that  case,  that  it  should  be 
dismissied. 

Lord  CaANWOKTH. — ^My  noble  and  learned  firiend 
on  the  woolsack  has  so  exhausted  this  subject,  that 
it  is  hardly  necessary  for  me  to  say  more  than  that  I 
concur  in  the  opinion  he  has  stated  and  the  view  he 
has  taken  of  these  cases ;  and  indeed  it  is  hardly 
necessary  for  an^  noble  lord  to  have  done  even  tha^ 
and  particularly  it  would  be  unnecessary  in  my  case, 
considering  that  I  have  already,  at  very  considerable 
length,  expressed  my  opinion,  not  indeed  upon  these 
very  cases,  because  they  were  not  cases  tnat  were 
argoed  before  me,  but  on  other  cases  which  stood  in 
precisely  the  same  situation.  Cases  of  this  descrip- 
tion, to  a  yen  great  extent  in  point  of  number,  have 
come^fon  the  Court  in  which  I  have  had  the  honour 
of  sitting  during  the  last  six  or  eight  months ;  and  I 
have  on  a  great  many  occasions  given  my 
opinion  as  to  what  the  law  is  on  this  sub- 
ject, and  that  opinion  steads  recorded  in  print 
in  a  variety  of  cases,  and  that  opinion  is  in  so  exaet 
conformity  with  what  my  noble  and  learned  friend 
has  now  stated,  that  it  wiU  be  almost  superfluous  for 
ma  to  say  a  word  to  your  lordships,  ana  my  reason 
for  speaking  is  chiefly  to  exclude  tnj  possibility  of  a 
notion  that  I  doubted,  upon  this  sulqect,  on  the  pro- 
prietr  of  tey  own  opinion.  I  had  no  doubt  whatever 
on  the  subject,  and  I  confess,  except  that  doubt 
wfaich  one  uways  must  entertain  in  matters  that  have 
not  been  absolutely  decided,  I  never  did,  or  could 
entertain  a  doubt  that,  prior  to  the  passing  of  these 
Acts— the  Joint  Stock  Company's  Acts— Uie  Wind- 
ing-up Acte — that  parties  were  not  liable  to  contri- 
bute to  the  expense  of  formings  company  when 
they  had  merely  agreed  to  take  shaies  in  the  com- 
pany when  formed,  was  a  matter  which  had  been 
decided  in  a  great  many  cases  up  to  the  time  to  which 
my  noble  and  learned  friend  has  adverted,  and  that 
i  when  the  matter  is  examined  it  requires  no  case  to 
enable  yoo  to  arrive  at  such  a  condusion.    What 


dues  a  person  do  when  he  aiprees  to  take,  shares  in  a 
company  i    All  he  agrees  to  is  to  this  effect :  "  Ton 
teii  me  you  are  forming  a  company  to  consist  of  10,000 
shares;  very  well — I  shall  be  glad  to  be  a  ahare- 
holder  of  one  of  those  10,000  shares."—"  You  shall," 
he  says.    I  either  do  pay  earnest  or  I  do  not.    In 
either  case  I  sit  down  and  remain  passive.    If  six 
months  after  he  tells  me,  "  I  am  sorry  to  say  I 
I  could  not    form  that  company,"  I  say,  "  I  am 
sorry   for  it,  yon   must  give   me   back   my    de- 
posit if  yon  have  received  it,  or  the  remunder  of 
what  you   have."    There  is  an  end  of  it.    What 
is  there  in  that  which  Irauls  to  the  conclusion  that  I 
am  bound,  myself,  to  contribute  to  the  expenses 
which  he  has  been  at  in  trying  to  do  that  the  doing 
of  which  was  the  reason  for  m^  assisting  him  at  all  ? 
It  is  obvious,  when  the  matter  is  looked  into,  that  not 
only  are  there  plenty  of  authorities  to  shew  that  I  am 
not  liable,  bat  all  principle  goes  with  that  conclusion. 
That  being  the  state  of  the  law  before  the  passng 
of  any  of  these  Acta,  and  it  being  the  state  of  the 
law  in  so  exact   and  clear   conformitv  with   the 
obvious  principle   and   good  sense  I  have  stated 
several  times,  it  would  require  very  cogent  Acts  to 
shew  me  the  liability  betore  I  coaU  snppose  tiMca 
was  anv  such  intention.    Now,  tiie  two  Acte  rdiad 
on  have  been,  first  of  all,  the  Joint-stock  Begiatiatiaa 
Act  (mainly  relied  on— there  were  others  partiallr 
alluded  to)  and  the  Windiiw-ap  Act.    I  may  dis- 
miss that  in  a  word.    The  Winding-op  Act  waa  an 
Act  passed  two  or  three  years  ap>  for  the  purpose  of 
fadbtating  the  winding  up  the  affairs  of  coa^p— its,  in 
the  winding  up  of  which,  according  to  the  miliary 
rules  of  Courts  of  justice,  the  ordinary  prooeeffinp 
had  been  found  infinitely  complicated  and  diffiouU; 
and  regulationa  were  made  for  that  purpose,  and 
which  to  some  extent,  no  doubt,  have  answered  their 
object;  but  it  hardly  requires  to  be  propounded 
that  the  Legislature  could  have  meant  to  make  othar 
people  liable  than  those  who  were  liable  before.    It 
would  hare  been  an  act  of  such  monsttvus  injustioe. 
if  a  man  were  not  liable  to  contribute  to  10,0001.,  to 
pass  an  Act  under  the  pretence  that  it  was  to  gies 
Cscility  for  the  winding  up  of  the  afitirs  of  those  who 
were  liable,  that  somebody  else  was  to  be  made 
liable  who  was  not  liable  before;  and,_  in  (rath,  it 
would  be  so  obviously  unjust,  that  it  is  hainlr 
neoesaary  to  propound  the  propositioD.  BBt,inlook- 
ing  at  the  Winding-up  Acta,  there  is  nothing  that 
poiqta  to  anv  thing  of  the  sort,  and  therefore  J  dto- 
miss  that.  The  other  Act,  which  was  relied  on  eqaaO^. 
ia  an  Act  net  bearing  on  the  caae  when  it  is  deariy  ana- 
lysed, although  unMubtedly  some  of  the  enoarions 
in  it  have  been  used  in  a  way  that  has,  I  beEeva, 
misled  the  public.  I  allude  to  the  Joint-stock  Com- 
panies .Registration  Act.   The  only  obsenratioo  that 
I  shall  make  farther  and  trouble  your  lordships  wi& 
on  this  case  is,  to  shew,  by  analynng  very  ahoi^'  a 
few  of  the  provisions  of  the  Act,  that  they  do  notaUir 
the  law  at  all.  In  the  first  place,  what  is  the  preamble? 
"  Whereas  it  is  exiradient  to  make  provision  for  the 
due  re^pstiation  of  joint-sto<^  companies  daring  the 
formation  and  subsistence  therein,  and  also  after 
such  complete  registration  as  hereafter  mentinned, 
be  it  enacted."    And  what  are  the  objects  thsce? 
Why  the  objects  are  to  make  provisiont  for  dm  dne 
repiiatration  while  the  company  is  in  course  of  form- 
ation, and  after  it  has   been   formed,  and  whan 
formed  to  give  it  many  of  the  incidents  of  a  corpo- 
ration ;  and  then  to  make  certain  regulationa.  Then 
is  nothing  there  suggested  as  to  the  object  to  maka 
other  people  liable  to  the  expenses  of  forming  the 
companv,  than  those  who  were  liable  before.    The 
two  or  three  first  sections  are  preliminary  aartioni, 
giving  the  definition  of  words  to  be  used  in  the  Ac^ 
and  so  forth ;  and  then  comes  sec.  4,  one  of  the 
sections  which  has  been  mainly  thought  to  have  the 
effect  of  altering  the  liability  of  parties.    It  enaol^ 
"  before  proceeding  to  make  public  any  intantioB  to 
form  a  company,  it  shall  be  the  doty  of  the  pitMnotess 
to  make  to  the  officer  thereby  provided  a  retun  to  tha 
following  eflfect,"  that  is  to  say,  the  proposed  aame  of 
the  intended  company — the  names  of  the  pnmotcta 
together  with  tiieir  residences;  that  is,  that  daenotiea 
may  be  given  to  the  public  of  what  the  ooapaar  is 
to  be,  and  what  are  to  be  ite  objects,  and  vrho  ara 
the  parties  promoting  it;  and  then  several  a&m 
particulars,  namely,  the  names  of  the  membcn,  and 
so  on ;  and  a  variety  of  other  mattan  that  woald  ba 
useful  for  the  public  to  know.    When  one  of  fhnan 
schemes  that  were  reallyonly  merebubble  schemes,  aa 
they  have  been  called,  was  m  progress  of  formation, 
that  is  what  is  to  be  done  for  provinonal  regista- 
tion  before  forming;  then,  when  it  is  complataiy 
formed  this  is  enacted—"  It  shall  not  be  lawfiil  fair 
any  joint  stock  company  to  act  otherwise  than  pro- 
visionally until  such  company  shall  have  obtained  a 
certificate  of  complete  legiatntion,  and  no  joint- 
stock   company  shall  be  entitled  to  receive  a  certi- 
ficate of  complete  registration  unless  it  be  formed 
by  deed,"  and  thenagieatnnmberof  details  areentarad 
intoofwhat  yoaaretodoinorderto  beoome  aui 
pletely  formed  company.  Then  there  are  a  nambar  of 
regulatioiis  as  to  tha  rmstration  of  tiie  easspany 
registering  the  change  of  soaras,  so  that  the  pnbfc 
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migkt  ilwmys,  by  going  to  a  partiadar  office,  know 
who  an  the  parties  conatitottng  a  joint-itoek  com- 
pany.   Now  come  the  important  wetioDi,  the  23rd 
and  46th.    The  prrrioni  Motion  had  aaid  what  wbi 
to  b«  done — firat,  proriiioDaUy  regiateiing  it,  and, 
■eoondly,  what  was  to  be  done  when  complateljr 
registered.    Now,  what  is  to  be  done  while  it  is 
limplr  proTisionany  registered?     Section  23  says 
ttia, — "  On  the  prorisionaUy  roistering  of  any  com- 
pany, it  shall  be  lawful  for  the  promoters  of  the 
oompany  so  registered  to  act  promthnalfy  i  and  it 
•hall  be  lawfiil  for  the  promoters  of  the  company  to 
SMome  the  name  of  the  company,  hot  coupled  with 
the  words  registered  prorinonally ;  to  open  the  sub- 
acriptionlist;  to  allot  shares,  and  to  reeeiTeasmall 
■nm,  namely,  10*.  in  erery  100/.  by  way  of  earnest 
npon  the  shares;  bat  not  to  make  calls,  or  ezeente 
any  works  except  snch  as  are  neecBsarr  to  make 
•nrreys  and  so  on,  in  order  to  the  establishment  of 
the  oompany."    Now,  that  section  makes  a  manifest 
distinction  between  the  oompany  and  the  promoters 
during  the  period  of  profUonal  registration;  that  is, 
before  the  oompany  baTe  been  actually  formed ;  and 
although  the  promoters  of  the  compuy  are  entitled 
to  assume  the  name  of  a  company,  coupling,  how- 
•Ter,  with  it  "  pioTisianaUy  registered,"  yet  it  is  not 
the  company  that  is  there  acting,  and  for  the  best  of 
til  reasons,  that  there  is  no  oompany  at  all ;  for  the 
Act  of  Parliament  says,  ezfiessly,  there  shall  be  do 
company  until  they  are  completely  registered ;  and 
therefore,  although  these  parties  call  tbemselTes  the 
mid  "company/'  they  must  couple  with  it  "re- 
gistered proTisioiially;     and  then,  looking  at  the 
daase,  yon  will  see  that  all  the  acts  done  by  the 
parties  so  describing  tbemselres  a  company  prori- 
•ionally  registered,  are  merely  done  by  certain  indi* 
vidnals,  the  promoters  of  the  company ;  and  therefore, 
tb»  expenses  then  incurred  are  not  the  expenses  of 
the  company,  there  being  no  company ;  tber  are  ez- 
■enaes  umured  by  the  promoters;  and  therefore, 
Iiow  can  yon  alter  the  Isw,  which  before  said,  if  I 
liava  agreed  to  become  a  member  of  this  company 
when  yon  hare  got  it  completely  registered,  what  is 
the  liability  I  baTe  incurred  ?    The  liabili^  I  have 
locurrad  is  to  pay  for  those  shares  when  completely 
Tegistersd:  what  have  I  to  do  with  the  expense  yon 
have  incurred  in  the  meantime?    If  yon  haTe  been 
hastily  and  wiOiont  due  security  incurring  enormous 
expanses  in  making  snrreys  and  adrertisinf,  and  so 
•a,  in  a  hope  and  confidence  that  yon  would  get  this 
company,  that  which  you  hare  made  me  agree,  I 
wQl,  whan  it  is  ibmied,  take  a  share  in;  what  have  I 
to  do  with  any  enense  you  have  been  ineuniog  in 
the  meantime  ?    That  is  the  common  sense  of  the 
tiling  before  this  Act  passed;  and  I  certainly  must 
•ay  to  yooriordships  that  I  hare  looked  thiouh  the 
Act  many  tiBMa  and  have  been  unable  to  find  anr- 
thing  that  points  to  any  intention  of  varying  it.    On 
these  grounds,  my  lords,*  whii^  I' have  stoted  be- 
cause my  nobb  and  lelsmed  firiend  has  gone  into  the 
snatter  so  foIlT,  I  see'  no  reason  to  donbb  the  pro- 
sriety  of  the  decision  which  was  given  by  myself  in 
these  cases.    Of  conrie,  I  conceive  my  confirmation 
«f  vour  lordships'  views  will  be  of  Very  little  weight, 
•s  It  is  an  appeal  iirom  my  own  iodgment ;  bnt  I  felt 
Itoond  to  state  the  ground  on  WhiiA  I  proceeded.    I 
proceeded  then,  advisedly,  and  nothing  has  ever  oc- 
curred to  make  me  dombt  the  propriety  of  that  de- 
ciaon  to  whidi  I  came,  and  whidi  I  entirely  concur 
in  advising  the  House  to  confirm. 

Jtulffmtmi  m  botk  eatet  ttffirmid,  vnth  eoili. 


04aits  ffORrt*. 
▼zoa.<»uuroHLuiB  xvxobt 

BBVCS'S  OOVB*. 

Baported  by  Quo.  8.  Auvun,  Xiq.  of  Um  Uiddl*  Temple. 
B*rri*t«r.at-La«. 

Mottday,  Jt^y  28. 

Loose  V.  Prichard. 

Solieitor  and  (Xtni—PrqfettioiuU  Confidmet. 

In  a  tait  to  tet  aride  a  tale  to  executort  of  part  of 

tMe  leitalor'i  property,  the  evidence  qf  a  eolicitor 

a*  to  a  content  to  the  tale  by  tit  clienlt,  the  reti- 

daary  hfatett,  ghen  in  loriling  and  tigned  by 

tiim,  mat  ditauowed,  en  account  qf  the  prqfei- 

shnal  confidence  exitfing  bttreen  the  taitnett  and 

ike  retidmary  Itgateet. 

At  the  hearing  of  this  cause,  a  question  arose  as 
to  the  admissibiuty  of  evidence  ander  these  drcnm- 
•tances.  The  pbuntilf,  one  of  ^e  two  residusry 
legatees  of  the  testator  in  the  cause,  filed  his  bill 
against  the  defendants,  the  executors,  for  the  par- 
pose  of  having  the  nsnal  aooonnts  taken ;  the  bill 
•lao  prayed  that  the  purchase  by  the  executors  of 
esrtain  shares  in  a  ship  which  belonged  to  the  tes- 
tatoi's  estate  might  be  set  aside.  The  defence  to 
the  special  relief  so  asked  was,  that  the  residuary 
legatees  had  had  these  shares  valued,. and  had  them- 
•dvea  endeavoured  to  sell  them,  but  being  unable  to 
do  so,  had  requested  the  executors  to  become  the 
purchasers,  which  they  declined,  upon  the  ground 


that  a  Court  of  Eonity  would  not  sanction  a  pordiase 
by  trustees  from  tbairee((uuotM(nwf.  Inordcrto 
meet  this  objection,  and  induce  the  executon  to 
purchase,  the  residuary  legatees  sent  their  solicitor 
to  the  defendants,  who  steted  his  authority  to  nego- 
tiate a  sale,  and  ptodaoed  a  document,  signed  by  the 
reriduary  legatee,  wherein  they  expressed  their  wil- 
lingness to  sell  at  the  sum  then  proposed ;  and,  after 
a  long  interview,  the  solicitor  succeeded  in  removing 
the  objections  of  the  executors,  and  satisfied  them 
that  the  sale  could  not.be  impeadied,  inasmuch  as  it 
was  authorised  by  the  only  persons  interested  in  the 
shares,  and  thereupon  the  executors  were  induced  to 
become  the  purchasers.  To  prove  this  defence,  the 
executors  examined  the  solicitor  (Mr.  Christopher 
Bland  Walker,  of  Preston),  who  had  negotiated  the 
sale,  and  his  evidence  was  as  follows : — 

"  On  or  about  the  16th  April,  1838,  at  the  instance 
and  request  and  as  the  professional  adviser  of  the 
plaintin,  Adam  Lodge,  and  defendant,  John  Lodge 
BUerton,  I  called  upon  and  bfd  an  interview  with 
the  defendants,  Richard  Williams  Prichard  and 
William  Ruahton  Coulbom,  jcespecting  the  sale  to 
them  of  the  shares  then  late  of  the  said  testator, 
Adam  Lodge,  in  the  ship  Gangei ;  such  request  was 
conveyed  to  me  by  a  letter  from  the  plaintiff, 
Adam  Lodge,  as  follows : — 

(Exhibit  A.) 
" '  Woodfotd-park,  Saturday  evening. 
'My  dear  Sir, — ^Mr.  Hiodle  is  strongly  of  opinion 
that  your  professional  and  friendly  intervention 
might  be  serviceable  in  a  course  of  proceeding  at 
Liveipool,  rendered  expedient  by  entire  want  of 
confidence  in  the  executors  of  my  late  father,  and 
the  person  acting  as  theirsoUcitor,  who  is  by  a  variety 
of  orcnmstancea  disqualified  from  furthering  the 
interest  of  my  brother  and  myself.  Could  you 
aooompany  us  to  Liverpool  "  special,"  on  Monday  ? 
Mr.  Hmdle  intended  to  proceed  there,  but  is  pre- 
vented by  an  acceas  of  gout  . 

" 'Yours,  very  truly, 
"'C.  Bland  Walker,  esq.'  "  'A.  Lo^. 

I  was  authorised  to  act  on  behalf  of  the  plaintifT, 
Adam  Lod^  and  the  defendant,  John  Lodge  Eller- 
ton,  as  their  profiessional  adviser.  I  had  for  ten 
years  and  upwards  before  that  time  been  well  ac- 
qnainted  with  the  plaintiff,  Adam  Lodge,  and  the  de- 
fendant John  Lodge  Ellerton,  and  also  with  their 
sister,  lilrs.  Hindis,  nut  I  had  not  before  that  time 
been  acquainted  witii  the  defendants,  R.  W.  Prichard 
and  W.  R.Conlboni.  or  either  of  them.  I  did  at  sach 
interview  with  toe  said  R.  W.  Prichard  and  W.  R. 
Coulbom,  as  aforesaid,  and  on  behalf  of  the  swd 
Adam  Lodge  and  J.  L.  EUerton,  endeavour  to  in- 
duce the  said  R.  W.  Prichard  and  W.  R.  Coulbom, 
to  become  the  purchasers  of  the  shares*  late  of  the 
said  testetor,  Adam  Lodge,  in  the  ship  Ganget.  It 
was  suggested  at  such  interview,  but  by  whom  I  do 
not  now  recollect,  and  it  was  determined  in  conse- 
quence thereof,  that  the  said  plaintiff,  Adam  Lodges 
and  the  defendant,  J.  L.  EUerton,  should  toke  steps 
to  satisfy  themselves  as  to  the  value  of  the  said 
shares.  I  acquiesced  in  the  propriety  of  such  sug- 
gestion, and  I  know  that  the  plaintiff,  A.  Lodge,  and 
the  defendant,  J.  L.  EUerton,  consulted  Mr.  Daniel 
Buchanan,  of  Liverpool,  broker,  and  Mr.  Hender- 
son, of  Liverpool,  merchant,  as  to  the  value  of  the 
said  ship.  I  afterwards,  on  behalf  of  the  said  plain- 
tiff, A.  Lodge,  and  the  defendant,  J.  L.  EUerton, 
endeavoured  to  negotiate  a  sale  of  the  said  testotor's 
shares  in  the  said  ship  to  the  said  R.  W.  Prichard 
and  W.  R.  Coulbom,  but  the  said  R.  W.  Prichard 
and  W.  R.  Coolbom  expressed  a  reluctence  to  enter 
into  a  negotiation,  on  the  ground  that  it  would  in 
eifect  be  a  purchase  by  trustees  from  their  eeiluii 
que  tnttt,  which  a  Court  of  Eqaity  would  not  sanc- 
tion. I  endeavonred  to  remove  such  objection,  and 
to  satisfy  them  that  such  sale,  if  effected,  could  not 
be  impotohed,  inasmuch  as  the  said  A.  Lodge  and 
J.  L.  EUerton  were  the  only  persons  interested 
in  the  shares  of  the  said  ship,  and  they  were  both  of 
full  age,  and  one  of  them  a  barrister-at-law,  and  I 
was  also  there  as  their  professional  adviser.  The 
defendants  R.  W.  Prichard  and  W.  R.  Coulbom 
stiU  persevering  in  their  objection  in  order  to  remove 
the  same,  the  foUowing  paperj  writing  was  pre- 
pared:— 

(Ezmbit  C.) 
"'We,  John  Lodge  and  Adam  liodge,  beiiig  the 
residuary  legatees  of  the  personal  estate  of  our  Uto 
father,  Adam  Lodge,  esq.  do  hereby  consent  to  an 
absolute  transfer  of  his  interest  in  the  ship  Ganges 
to  any  person  or  persons  for  the  sum  of  1,200/.  in 
cash.  Such  interest  to  vest  in  the  purchaser  as  and 
from  the  termination  of  her  last  voyage.  The  pur- 
chase-money to  be  paid  into  the  bank  of  Messrs. 
Moss  and  Co.  in  your  names  as  executors  of  Mr. 
Lodge. 

"  'As  witoess  our  hands  this  19th  day  of  April, 
1838.  "'John  Lodge. 

"  '  Adam  Lodge.' 
"  '  To  Messn.  Prichard  and  Coulbom.' 
It  is  in  my  own  handwriting,  and  the  names  '  John 
Lodge'    and    'Adam  Lodge,'    thereto  sabsnrihed, 
are  in  the  lespeotive  handwritings  of  the  nid  J. 


Lodp^  and  A.  Lodge.  The  said  paper  writing  was, 
to  the  best  of  my  recoUection  and  belief,  originaUy 
drawn  ap  by  the  plaintiff,  A.  Lodw,  and  it  waa 
copied  or  put  into  its  present  form  by  my- 
self, and  It  is  the  same  paper  writing  or  do- 
cument which  I  delivered  to  R.  W.  Prichaid 
and  W.  R.  Coulbom.  John  Lodge,  who 
subscribed  his  name  to  the  same  paper  writing,  or 
document,  is  the  same  person  as  J.  L.  EUerton  in  tbo 
pleadings  of  this  canse  named.  I  said,  on  deliverihg 
the  said  paper  writing  to  the  said  defendant,  W.  R. 
Coulbom,  'Now  I  think  you  are  safe,  and  the 
transaction  being,  in  my  opinion,  unimpeachable, 
you  may  either  keep  or  seU  the  shares  to  whom  yon 
like;'  and  the  said  R.  W.  Prichard  and  W.  R. 
Coulbom  thereupon  agreed  to  take  the  said  shares 
at  1,200/'.  the  sum  mentioned  in  the  said  paper 
writing." 

This  evidence  was  objected  to,  on  the  ground 
that  the  witness  was  at  the  time  the  trans- 
actions to  which  he  deposed  took  place,  the  solicitor 
of  the  residuary  legatees,  and,  therefore,  that  it  wai 
a  breach  of  professional  confidence  to  produce  the 
letter  conteimn^  his  authority  to  act ;  and  that  the 
interview  to  which  he  deposed  was  in  consequence 
of  that  letter,  and  theiefore  his  evidence  of  aU  that 
took  place  thereat  ought  to  be  supprened.  It  was 
moreover  insisted,  that  he  should  not  have  deposed 
to  the  handwriting  of  the  plaintiff  subscribed  to  the 
document  authorising  the  sale.  To  these  orgumente 
it  was  repUed,  on  behalf  of  the  executors,  that  it  was 
immaterial  whether  the  letter  from  the  residuary 
legatees,  giving  authority  to  the  soUdtor  to  act,  was 
proved  or  not ;  and  that  a  solidtor  was  bound  to  give 
eridence  of  stetements  made  by  himself  to  the  adverse 
party  by  the  diiectioDS  of  his  client. 
Baily,  Dickenton,  and  Selwyn  tor  the  plaintiff. 
Bacon  and  TUIotton  for  the  defendants. 
The  cases  of  Gaituford  v.  Grammar,  2  Camp.  9; 
RipoH  ^.  Daviei,  2  Nev.  &  Man.  310;  Griffith  r. 
Daviei,  5  Bora.  &  Adol.  502;  and  Turner  v.  Railtim, 
2Esp.  474;  and  PbUlips  on  Evidence  (ed.  1843), 
vol.  1,  p.  776,  were  referred  to. 

The  Vicb-Changbllob  sud  that  he  was  of 
opinion  in  this  particular  case  the  evidence  of  Mr. 
Walker,  as  to  the  document  marked  C.  was  so  asso- 
ciated, blended,  and  united  with  the  professional 
confidence  existing  between  him  and  his  employer; 
it  was  so  infected,  if  he  might  nse  the  expression, 
with  professional  confidence,  that  he  could  not  cull 
and  select  any  part  of  it  and  depose  as  to  that  The 
whole  wasaflected  by  the  original  confidence.  If  his 
Honour  were  the  only  judge  who  in  any  event  would 
have  to  dedde  upon  the  rscts  of  the  case,  the  ad- 
mission or  rejection  of  the  evidence  would  be  of  very 
little  importance.  He  agreed  that  parts  might  be 
selected,  which  might  be  free  from  the  objection,  if 
they  could  be  separated ;  but  he  thought  they  were 
not  with  propriety  sepaisbte. 


OOVBT. 

Seported  liy  3.  Uxni  Coozii,  Bsq.  Barrliter.at-I«w. 

,,  July9,'zii^an428. 

BA88ILtl.  LiSTBB. 

./Icnrmu/o/ioiu— TAe/Ziutoa  Act—Portiont. 
A  trutt  to  keep  up  potieiet  qf  atmrance  on  livet  it 
ttoi  within  the  statute  39  &■  40  Geo.  3,  e.  98. 
In  this  case  Josias  Lister  by  his  wiU  (which  waa 
ungrammaticaUy  and  otherwise  obscurely  expressed) 
dated  12th  of  April,  1803,  after  bequeathing  certua 
property  to  bis  wife  and  daughter,  as  to  part  for  life 
and  as  to  part  absolutely,  and  .declaring  that  the 
same  should  not  include  any  money,  bank  bUls, 
bonds,  or  notes  of  hand  that  might  be  in  bis  hous^ 
proceeded  as  foUows : — "  And  tlutaU  such,  with  any 
other  personal  property  that  I  may  leave,  with  any 
expectancy,  I  direct  and  wiU  that  it  may  be  put  out 
into  government  security,  the  interest  whereof,  with 
all  the  rente  and  profiU  from  freehold,  copyhold,  or 
leasehold  property,  or  any  eventual  property  that  may 
happen  to  come  in,  that  the  proceeds,  after  all  my 
just  dcbte  and  funeral  expenses  are  paid  and  dis- 
charged, and  also  the  insurance  from  loss  or  damage 
by  fire  of  the  whole  of  the  premises  that  I  may  &b 

Sossess^^  of  whatsoever,  as  also  the  house  I  now 
ve  in,  with  household  furniture,  Unen,  plate,  and 
china,  and  so  forth  (although  I  have  bequeathed  the 
use  of  the  same  during  the  lives  of  my  wife  and 
daughter,  or  the  survivor  of  them),  and  aU  polides 
of  insurance  on  lives,  particularly  three,  that  I  have 
at  this  time  in  the  Equitable,  at  Blockfriars  Bridge, 
viz.  one  hundred  and  fifty  pounds  on  John  Brettd'i 
life,  policy  No.  19,172,  5/.  5s.  per  annum  premium, 
payable  on  the  13th  day  of  May ;  also  1,000/.  on 
William  Lister,  my  eldest  son's  life,  policy  No. 
15,611,  and  18/.  18s.  per  annum  premium,  payable 
on  the  20th  day  of  December;  also  1,000/.  on  John 
Lister,  my  youngest  son's  life,  poUcy  No.  16,100, 
18/.  16s.  premium,  aU  of  which  aro  in  my  iron  cheat; 
also  two  on  my  own  life,  and  the  vouchers  of  preminm 
paid,  and  the  accounts  with  compound  interest  added, 
to  shew  the  advantege  resulting  from  each  policy  on  a 
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decth,  aadaddMhMtftat  havB'at  vaAojts  tittias  beM 
Blade  to  etpeeUMf,  are  in  a  tin  box  with  my  naiii^ 
thereon,  after  ail  which  has  been  performed',  then  I 
give  the  remainder  of  ray  profits,  rents,  orinterest«, 
er  in  etpeetaacy,  of  whatsoever  kind,  to  my  wffe  and 
daaghter  Elizabeth,  for  their  lives  or  the  survivor  of 
them.  Bat  first  paying  otit  of  the  said  profits,  rents, 
or  interests,  as  llefbtV  nrentioned,  the  two  following 
annuities."  The  testator  then  gave  sixty  guineas  a- 
year  to  each  of  his  sons,  with  particular  directions 
relating  to  such  annuities,  and  then  went  on  thus: 
"  ft  is  rarther  my  will  and  desire,  at  the  marriage  of 
either  or  both  of  my  sons,  William  and  John,  that 
my  said  trustees  should  settle  the  interest  of  either 
Of  the  1000/.  policies,  as  also  the  interest  of  any 
adfitioH  that  may  become  payable  on  either  of  them 
at  mrjr  said  sons'  decease,  the  principid  policy  and 
additions  that  may  be  made,  should  first  be  placed 
itt  government  securides,  and  the  interest  thereof  to 
be  paid  to- each  of  their  respective  widows  daring 
tiieir  lives,  and  after  their  decease,  to  each  of 
their  respective  offsprings  (if  any),  the  princi- 
pal to  be  divided  equally  among  them  on  the 
youngest  attaining  the  age  of  twenty-one  years, 
and  if  not  any  widow  or  of&pring  of  either  side, 
then  for  the  whole  of  the  said  property  to  revert  to 
niy  said  child  or  children  and  their  offspring,  jointly 
sad  equally,  as  I  -have  above  directed,  should  my 
two  sons  survive  my  wife  and  daughter."  The  tes- 
tator died  on  the  1st  of  November,  1803.  In  1820 
a  bill  was  filed,  praying,  among  other  things,  ac- 
count of  the  rents  and  profits  of  the  testator's  estate, 
and  of  the  debts  due  the  testator's  estate.  By  the 
decree  made  in  December,  1820,  it  was,  among  other 
fhings,  ordered  that  the  receiver  (who  was  to  be 
appointed)  should,  pursuant  to  the  directions  con- 
tMDed  in  the  said  will  of  the  testator,  out  of 
tke  rents  and  profits  of  the  said  estates  pay 
tile  said  annual  premiums  of  insufance.  On 
the  6tb  of  May,  1822,  cKtain  payments  by  the 
teoeiver  were  directed  to  be  made,  and  the  balances, 
"after  deducting  the  premiums  payable  on  the  seve- 
sal  policies  of  assurance,"  &c.  were  to  be  paid  as 
t{ieroin  mentioned.  By  an  order  dated  21st  Nov. 
1827,  the  receiver  was  directed  to  "keep  down  the 
payments  of  the  premiums,"  tie.  The  question  be- 
fore the  Court,  and  which  came  on  upon  a  petition 
of  rehearing,  was  whether  the  premiums  having  been 
Erected  to  be  paid  during  the  lives  of  the  sons,  and 
file  payments  having  been  made  for  a  longer  time 
than  twenty- one  years  firom  the  testator^  death, 
vrbich  expired  on  1st  of  Nov.  1824,  the  case  did  not 
oome  witnin  the  Thellufflon  Act.  Another  point  was 
whether  or  not  the  case  was  one  of  portions  within 
tiie  exceptions  of  the  2nd  section  of  that  Act.  A 
question  was  argued  whether  the  petition  of  rehear- 
mg  was  too  late,  the  last  order  for  payment  of  the 
premiams  being  dated  in  1827,  but  no  decisive  opi- 
nion was  pronounced  on  this  point.  The  petition  of 
rehearing  was  presented  in  I83I,  the  sons  on  whose 
]ive«  the  poKdei  Were  granted  baiag  stUt  aHve.  The 
testator's  widow  was  dead. 

BethtU,  BoU,  and  BddU,  tat  the  pjaintifr,  argued 
that  therewasaccumnlation  within  theThellusson  Act. 
Assurance  was  a  mode  of  accaraulation,  and  if  this 
were  not  an  accumulation  it  would  be  easy  for  a  tes- 
tator to  select  twenty  or  any  othef  number  of  young 
lives  and  insure  them,  and  direct  the  policies  to  be 
kept  up,  and  thus  defeat  the  statute.  There  could 
be  iM  difference  between  accumulating  in  the  hands 
of  a  trustee  and  in  an  assurance  office ;  it  was  neces- 
sary to  trust  to  the  credit  of  either.  Even  if  it  were 
sot  aecnmulation,  it  was  postponing  enjoyment.  It 
might  be  said  that  the  case  was  wimin  the  2nd  sec- 
tion of  the  Act  concemhjg  portions  for  children  of 
persons  taking  an  interest  nnder  the  will.  The  pro- 
visions, howerer,  are  not  portions,  for  portions  mean 
sums  p^ble  at  twenty-one  or  marriage  (Hargrave, 
192).  Then  the  donor  must  be  in  loco  parentu. 
(Shaw  V.  Khodet,  1  Myl.  &  Cr.  135 ;   Powu  v. 

,  3  Myl.  &  Cr.  135;  Webb  v.  Webb,  2Beav. 

493;  Halfordf.  Stains,  16  Simons,  488;  Morgan 
y.  Morgan,  15  Jur.  319.)  But  the  testator's  sons 
took  no  interest  in  the  policies;  and  at  all  events  the 
provisions  for  the  sons'  widows  was  not  a  provision 
for  children  of  persons  taking  any  benefit  under  the 
will.  As  one  of  the  next  of  kin  the  plaintiff  was 
entitled  to  sharo  in  what  would  have  been  accumu- 
lated. {BttU  V.  Maxwell,  3  Beav.  587;  and  12 
Beav.  104 ;  Bj/rt  v.  Mandm,  2  Keen.  564 ;  (fNtil 
ir.LHCa*,  2  Keen,  313.) 

'The  SoHeitof- General  Md  Shapler,  tatfhe  prin- 
ri|ial  defendant,  contended  that  there  was  not  accti- 
^nlatton  of  rents  and  profits,  for  accumulation  of 
Itnta  and  profits  was  adding  rents  and  profits  to  rents 
*nd  profits  and  getting  back  the  same  thing  with 
*ooretioBs,  and  that  the  party  entitled  might  at  any 
time  require  their  payment,  stopping  the  farther 
tecumnlation.    But  this  coold  not  be  here,  fbr  the 

rimnlation  must  go  on  nntil  the  lives  should  drop, 
was  wholly  diflerent  firom  aocannilatlon  by  a 
timctee ;  In  tbtt  case  the  same  thing  was  got  back, 
tet  here  the  thing  got  back  was  very  different, 
namely,  s  sum  of  money  paid  out  of  the  assets  of  a 
Ineramtile  partnenUp  ooaoem;  in  £tct,  it  was 


spendtiitf  of  rents  to  preserve  tawfat  jfioperty,-' 
resembtang  inwratices,  often  directed  by  the  Court 
to  renew  leaseholds,  or  resembling  tivBts  to  apply 
rent  to  drain,  build  on,  or  improve  lands.  An  (0  the 
argument  that  a  selection  might  be  made  of  twenty 
young  lives  in  fraud  of  the  statute,  soffieieBt  pro- 
taction  against  that  would  be  found  in  the  invalidity 
of  policies  in  whiofa  the  assured  had  no  interest. 
Suppose,  then,  there  was  in  effect  an  aeenmBlati<ni> 
yet  there  was  no  express  trast  to  aceumolate. 
{Elbome  V.  Cfoode,  14  Sim.  165;  CoraoraUvH  <if 
Bridgnorth  v.  Collin;  15  Sin.  589.)  If  in  any  way 
it  could  be  said  to  be  aceumulatSoB,  it  Wee  not  aa 
accumulation  to  postpone  eiqoymeat  witUii  the 
statute.  It  was  not  sufficient  that  aeenmidatieii  er 
postponement  of  enjoyment  sfaouM  occur,  both  unit 
concur.  It  must  be  an  aceomulation  to  poMpoaa 
enjoyment.  If  it  were  to  satisfy  a  contract,  it  was 
not  within  the  statute.  It  was  a  oontnet  ooBtpdtoiy 
on  the  insnrsnoB  office,  and  virtaally  compulaoi7  on 
the  assured,  for  if  Ms  estate  did  not  continue  the 
assurance,  if  would  lose  the  benefit  of  the  preminniR 
paid  by  the  testator  in  bis  lifetime  and  for  twenty- 
one  vears  afterwards.  The  case  was  withiB  the  ex- 
ception of  the  2nd  section  of  the  stattite  concerning 
poitionSi  as  it  was  to  secure  portions,  and  it  was  im> 
material  how  small  the  interest  the  parent  took. 
(5  CI.  &  Fin.  127.)  A  gratuUstheris  in  loeo  parenti: 
(Bacon  v.  Proctor,  I  Tmn.  tt  H.  31.)  Here  the 
parents  took  annuities  of  nxty  gvineal.  The  widows 
of  the  sons  were  one  with  their  hnabBods. 

Stuart  and  Leaeh,  Bacon  and  Bagtkawe,  UitsNA 
and  Hobhoute,  appeared  fisr  other  parliet. 

Eddie  replied. 

Monday,  Mp  28.— The  Vicb-Chancbixo*  said 
that  the  effect  of  the  will  waa  to  keep  up  polfeies  or 
assurances  on  the  lives  of  the  testator's  sons  for  the 
benefit,  after  their  deaths,  of  their  widows  and  chil- 
dren. The  decrees  and  orders  directmg  the  payinent 
of  the  premiams  were  made  mote  than  twenty  jem 
since,  and  this  wag  a  petition  presented  praying  a 
rehearing,  and  complaining  of  the  payment  of  those 
premiums  for  a  period  erf  morejthtm  twenty-one 
years  from  the  testator's  death,  lira  question  then 
for  the  consideration  of  the  Court,  the  main  question, 
then  was  whether  this  trust  of  the  payment  of  the 
permiums  on  the  life  policies  outof  the  income  of  the 
residuary  estate  was  void  beyond  tlie  twenty-one 
years  under  the  statute  39  &  40  Geo.  3,  e.  96,  com- 
monly called  the  "  Tbellusson  Act."  As  his 
Honour's  opinion  was  un&vourable  to  the  case  of 
the  petitioner  on  the  question  of  the  aoeumulalion,  he 
said  he  should  give  no  opinion  on  the  other  paints 
relating  to  the  time  within  which  a  petition  of  re- 
hearing should  be  presented.  At  common  law  the 
direction  to  accnmobte  would  have  been  vriid.  The 
object  of  the  statute  was  to  provide  against  the  aeeu- 
muhtion  of  rents  and  profits,  and  waa  not  intended 
to  interfere  in  anjr  manner  with  coatraets.  The  pre- 
sent case  was  plamly  not  one  of  accrnnolation,  and 
it  was  equally  clearly  one  of  contract.  The  payment 
of  the  annuaipremium  to  an  insursnce  office  was  not 
an  accumulation,  but  it  waa  an  annual  sum  payable 
by  the  assured  npon  a  contract  with  the  office.  His 
Honour  was  of  opinion  that  neitiier  the  weil-lraown 
cause  of  the  enactment  of  the  Thellosson  Ac^  nor 
the  intentitin  of  the  le^Iatue  in  passing  it,  nor  the 
words  of  the  statute  itself,  afforded  any  fonndatioB 
for  the  argument  that  the  payment  of  premiums  on 
policies  of  insurance  was  restrained  by  or  was  within 
the  mischief  intended  to  be  obviated  by  the  Act. 
With  regard  to  the  case  which  had  been  put  of  a 
party  selecting  any  number  of  lives  at  his  pleasure, 
and  so  defeating  ^e  intention  of  the  law,  die  obvious 
answer  to  that  was,  that  such  insurance  would  be 
void  for  want  of  interest  in  the  assurer.  He  sbonid 
dismiss  the  petition  of  rehearing  with  costs. 

CoMiiitii  ttato  Cavilt. 


oatnvr  •*  ^vaairs  ntutam, 

Bsforted  by  Axxm  Jtrmutotl  and  pAsa  P^ainna, 
Bsqn.  Barrist<n«t*Iiaw. 

April  16  and  June  17. 

SlEVEWBlOHT  H.  AkcHIBALD. 

Contract-'  Ooode  told—  Variance— Bonght  and  sold 
notet. 

A  hroier  hating  authoritf  to  negotiate  a  contract 
betieeen  two  parliet  for  the  tale  of  iron,  tent  a 
told  note  to  the  teller,  in  which  the  iron  teat  de- 
tcribed  at  "  Ihtnlop't  Pig  tron,"  and  a  boutht 
note  to  the  buyer,  in  which  it  wot  detcfUetf  at 
"SeotehPiglron."  It  appeared  that" DmOofft" 
wit  a  detcrtption  ef  Scotch  iron,  and  that  the 
contract  which  the  defendant  had  authority  to 
negotiate  wat  for  the  tale  and  mrchate  of 
''ihtnlop't  Pig  Iron."  The  defendant  had  re- 
fitted  to  receive  the  iron,  and  the  action  wat 
brought  f>r  tuch  rffktal.  There  wat  evidence  qf 
a  general  admittion  by  the  drftndant  of  hit  lia- 
hitily  for  a  breach  of  tome  contract  to  purehaie 
itm.    There  wat  no  entry  of  the  contract  in  the 
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ifhai'ttootbiitnidty  Me  iro*er  er  bytUkim 

Wi  (Erie,  J.  diasentiente),  that  there  wot  n» 
MIM9  eonAvHX  Mwaen  the  partitt,  eithtf  <N 
thelerm*!^  the  bought  or  <^  the  told  notti,  tkt 
tarianee  between  them  being  fatal,  amd  that  therm 
watnothing  im  the  aiaittiom  ofth*  dtfendamt  t» 
warrant  the  Jury  in  J)»di»g  that  the  d^mimtt 
had  TuU^iedaeantrvt  mthttermtofetthtrOm 
bought  or  the  told  note, 

Tbn  was  an  action  of  osftinitMtf  brooi^t  againrt 
tke  defeudaut  ibr  an  alleged  bireaeh  of  ooatiaot  in 
refaaiog-  to  aoeapt  cettain  iron  alleged  to  be  ooo' 
tneted  to  be  sold  to  Mm  bjr  the  iMnliff. 
Ple»— Aim  atuMtpait. 

At  the  trial  belbre  Lord  Campbell,  C.J.  at  tW 
ritthiffs  in  London  after  Miekaeliaas  Term  1860^  th* 
plafaitiff  had  a  verdict  for  1254.  damages,  leave  beins 
reserved  to  the  d^ndant  to  asove  to  enter  the  veo* 
ifiot  forbimeelf.  A  rule  nW  having  been  aocewl* 
ingly  obtMned, 
.SeeN^  in  BaaterTsrai,  shewed  caoae. 
Watioit  and  Hawkint  wem  heard  in  aoi^port  of 
the  rule. 

[The  fiuts  and  argwaeats  are  fufly  atated  intilM 
jndgmenia  of  the  kimied  jndgee.] 

Cur.  adv.  vuU. 
Tuetday,  June  17.->Tke  Cevt  being  divided  in 
epiiAm,  uie  leaxned  judges  daliveied  tbeir  opiaianft- 
uriatim. 

Em«,  J.— In  this  case  it  BBpeared  by  dte  evidenes 
of  the  broher  at  tin  Wal  that  he  had  agreed  wKh  tb» 
dedsBdaat  to  sell  him  SOD  tons  of  DuaWs  iron ;  tbM 
Dntilop's  iron  waa  Scotch  iron ;  that  he  had  deltreM^ 
to  the  defendant  a  bougiit  note,  in  whidi  the  tlua^ 
bought  was  named  "  Scotch  iron ;"  to  the  plaintiff  • 
sold  neto,  in  whidi  Ste  tiling  sold  was  named  "  Daa- 
Vrpfa  iron."  It  Ibrther  appeared  that  the  dei 
had  repeatedly  admitted  the  existence  of  some  c 


feodaat  produdnf  the  bought  note,  so  tiiat  it ' 
In  etidenoe,  and  objecting  that  thote  was  no  c 
tnct^  beeanee  the  boueht  and  sold  notea  varied,  tt* 
plaintiff  then  contended  that  the  defendant  had  Nti. 
fled  the  eontnct  expreaeed  in  the  boaght^noto  aeat  M 
the  defendant.  The  disdaimlioii  waa  than  aaeadadit 
to  agree  with  Ute  l>oaghtiiote ;  and  Uie  jury  foaad  • 
vBidict  ibr  the  plaintiff;  and  that  the  dMsodant  bad 
ratified  the  contract  as  alleged  in  the  aasmdwl  danla 
ration.  I  take  this  to  bethe  substance  of  the  endeBO% 
which  will  be  stated  more  foUy  m  the  indgaqa  of 
nif  Lord  Chief  Jastiee.  The  defendant  then  obtmaA 
a  ndeto  set  aside  tfairverdiet  fbr  thaptunt^,  and  I* 
enter  it  fortfae  defendant  on  two  gnwds.  Fiiat,  li» 
oeatended  tta«  in  easei  wkeee  •  cootaaet  haa  bwA 
made  by  a  broker,  and  the  bongbt  and  sold  notc*hM» 
been  deliverad,  thev  alone  oonstitnte  the  eontnct,  ■■< 
that  all  other  evidenoe  of  the  contraet  ie  excMda^ 
and  that  if  they  nrf,  the  contract  is  diaproved,  aM 
that  the  notes  now  in  qoeation  did  vary.  Aa4. 
aseondly,  he  esntended  that  if  evidenoe  waa  in  anen 
cases  admiseible,  there  was  na  evidenoe  here  to  0» 
to  the  jury,  to  prove  the  ratifieation  of  the  eoattaet 
alleged  in  the  amended  declaration.  But  after  eaa* 
sMering  the  anument  it  appears  to  me  that  In  has 
fidledto  estabUsh  either  ground.  WiA  rsapM*t» 
the  first  groond,  I  would  observe  that  the  qoeetiaa 
of  the  effect  either  of  an  entry  in  a  brtdui's  book. 
signed  by  him,  or  of  the  asceptaooe  of  bonciit  and 
sold  notes,  which  agree,  is  not  touched  by  toe  pn- 
sent  ease.  I  assume  that  sufficient  parol  evidenoe  oT 
a  contract  in  the  terms  of  the  bought  note,  deKveted 
to  the  defendant  has  been  tendered,  and  that  the 
point  is,  whether  such  evidence  is  admissible  bacauafr 
the  sold  note  was  delivered  to  the  plaintiff;  in  other 
words,  whether  bought  and  sold  notes,  without  other 
evidence  of  intention,  are,  bjr  presumption  of  lair,  A 
contract  in  writing?  I  think  they  are  not.  If 
bought  and  sold  notes,  which  agree,  are  deiivetied 
and  kept  without  objection,  such  acceptance  without 
objection,  is  evidence  for  the  jury  of  mntoal  saermt 
to  tiie  terms  of  the  notes.  But  ^e  assent  is  to  b» 
inferred  by  the  jury  from  their  acceptance  of  thA 
notes  withont  objectioo,  not  iWim  the  signatma  to 
the  writing,  which  would  be  the  proof,  if  they  oMi- 
stitated  a  contract  in  writing.  This  seems  to  ate  to 
be  the  effect  of  the  mercantile  usage  relatinf  to 
bought  and  sold  notes,  as  was  held  in  Hamea  T. 
Fortter,  1  M.  &  Rob.  368,  mentioned  below,  md 
this  is  the  ground  upon  which  the  verdict  in  that 
case  Is  to  be  sustained,  according  to  the  opfanott 
of  Parke,  B.  pronounced  in  I^ontfon  T.  Charttt, 
9  M.  &  W.  802.  The  form  of  the  inBtnunenta  it 
strong  to  shew  thai  thef  are  not  intended  M 
constitute  a  contract  in  writing ;  but  to  give  iuBjiiM 
tion  fk)m  the  agent  to  the  principal  of  thaiwhidk 
has  been  done  on  his  behalf,  and  the  buyer  ii  fat. 
formed  of  his  purchase  and  the  seller  of  bis  aalo} 
and  experience  bss  shewn  that  they  have  varied  ill 
form  according  as  mercantile  convenience  may  hai«0 
dictated;  both  may  be  signed,  or  one,  or  neiihflr. 
They  may  be  both  signed  by  tile  broker,  or  ( 
him  and  the  other  by  the  pnityj  and  the  1 
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botk  conkmoton  majr  be  msotioned,  or  one  oMatioDed 
by  name  kod  the  otber  described.  They  may  be 
«Mit.  nther  at  the  time  of  the  contract,  or  after,  or 
one  at  an  interval  after  the  other.  No  penon  ao. 
qaaintad  with  legal  consequencei  would  intend 
to  make  a  written  contract  depend  on  lepaiate  in* 
•tmmentB,  sent  at  ae|iarate  times,  in  rarioui  fonni, 
neither  puty  having  seen  both  instruments.  Such 
•  procea*  is  contrary  to  the  nature  of  contracting,  of 
wnidi  tiie  essence  is  interchange  and  ooosent  at  a 
cartain  and  the  same  time.  The  governing  principle 
bt  nspect  of  contracts  is  to  give  effect  to  the  iaten- 
tioB  oi  the  parties,  and  whete  the  intention  to  con- 
tact U  clear,  it  seems  contrary  to  that  prinoipla  to 
4efiMt  it,  because  bought  and  sold  notes  have  been 
dalifcnd  which  disH"**-  They  are  then  held  to 
constitute  the  contract  only  for  the  purpose  of  an- 
BBlliag  it.  It  seems  to  me,  therefore,  on  principle, 
that  m  mere  deUvery  of  bought  and  sold  notes  doss 
Mt  prove  an  intention  to  contract  in  writing,  and 
4ow  not  exclude  other  evidence  of  the  contiact  ia 
<Me  they  disagree.  Before  soDsmining  the  authoritiea 
UOD  which  this  prOfioaitiaD  is  snpjpnied  to  be  fonnded, 
jVroold  draw  attentioo  to  the  distinction  between  evi< 
-deaoecrfa  contract  and  evidence  of  a  compliance  with 
tbe  ^tute  of  Frauds.  The  qoastion  of  eompliance 
with  the  statute  does  not  arise  until  the  contrast  is 
la  proof.  In  the  case  of  a  written  coatraot,  the 
ttitnta  has  no  application.  In  the  case  of  other  aon> 
tnctt,  the  oonpUance  may  be  proved  by  part  pay.- 
msBt,  or  part  delivery,  or  mamoranda  in  writing  of 
tke  bargain.  Where  a  memorandum  in  writing  i| 
to  be  proved  in  order  to  show  compliance  with  the 
ttetute,  it  differs  from  the  oontiactin  writing,  in  that 
it  may  be  made  at  any  time  after  the  ooatact,  if 
before  the  action  commenced ;  and  any  nnmber  of 
BMOoianda  may  be  made,  all  being  eouaUy  originals, 
•nd  it  is  sufficient  if  signed  by  one  of  ue  parties  only, 
or  his  agent,  and  if  the  terms  of  the  bargain  can  be 
ooUected  from  it,  although  they  be  not  expressed  in 
the  usual  form  of  agieemeota.  (See  KMriom  t, 
Malkim,  6  East,  307.)  I  now  advert  to  the  autho> 
Vttia*  usually  cited  on  this  point:— to  Tkontait  v. 
K«mp*ltr,  I  MHsball.  335,  the  bought  and  sold 
IMtes  could  not  be  reconciled,  and  no  other  evidanes 
«ppean  to  have  been  ofiered  of  th«  oootract,  and 
the  plaintiff  did  not  adopt  the  note  delivecad  to  the 
defendant.  As  the  case  stands  in  the  report  thers 
was  no  evidence  of  mutual  consent  to  the  oontract 
allwged  by  the  pfauntift  and  the  point  was  not  ndaed 
wtiether  other  evidence  of  the  oontract  was  adinis> 
•a>le.  In  0»mnu»g  v.  ttatiuek.  Holt* a  N.P.  172, 
the  statement  is  that  the  bought  and  sold  notes  dif< 
fwedi  and  Oibba,  C.J.  |is  reported  to  have  ruled, 
tkat  if  the  broker  deliver  a  different  note  of  tbe  coa- 
taMt  to  each  party  oootracting,  there  is  no  valid 
cowtnat,  and  nonsuited  the  plaintiff:  and  in 
iki*  c*w  it  does  not  appear  that  any  other 
•Tidenee  of  the  oootiact  besides  tbe  notes  was 
«<r«tad,  and  if  so,  the  roliag  bare  alto  seems 
tnaUrant  to  the  present  case.  The  Isamad 
Jgdge  is  reported  to  have  added,  that  the  ca«a  which 
■tatei  the  easy  in  the  broker's  book  to  ba  the 
■ridnal  oontract  had  since  been  oontiadicted,  Tiie 
■MB  in  relation  to  which  this  opinion  was  exprassad 
«•  not  given.  If  it  was  intented  to  be  aaooalified, 
that*  it  aothority  and  prinoipla  against  it.  In  H*g- 
tmm  ▼•  Ntate,  2  Campb.  337,  an  eatry  was  made  is 
tte  broker't  book,  and  bought  and  told  notes  were 
JWiTered.  The  defendant  retomad  the  bought  note, 
and  contended  that  than  was  no  ooatract  till  the 
notat  delivefed  were  agreed  to  by  the  partiea.  Bat 
l4itd  BUanboiOHgh  held  that  nnthar  party  oould 
yctde  from  a  contract  aftar  it  was  entered  in  the 
jbook :  that  the  bought  and  sold  note  is  not  s«nt  on 
•pprobation,  nor  does  it  oonstitata  the  oontraqt.  It 
im  only  a  copy  of  the  entry  which  would  ba  valid, 
«)thoagh  no  bought  or  sold  note  were  tent.  In  Groa/ 
T.  FUtchtr,  S  B.  &  C.  436,  the  Blaintiff  proved  a 
■sabal  contract  to  porcbase  by  the  broker,  and  to 
«oaiplr  with  the  slatate  gsva  in  avidanoe  an  nn- 
aigaed  entry  in  th«  broker's  book,  and  imperfaot 
boaght  aad  sold  notes,  and  the'nonsuit  was  sop- 
ported  because  these  imperfect  inttinments  did  not 
dwatitute  a  sufficient  memorandum  in  writing  of  the 
bargain.  In  the  iodgment  it  is  stated  that  tbe 
«atiy  in  the  broker  s  book  is  the  original,  and  tbe 
bMfbt  and  sold  notes  ought  to  ba  copies  of  it,  sad 
«  nfid  contract  may  probably  be  nude  by  perfect 
■Otea  sigaed  by  the  broker  and  deliverad  to  tba  par> 
ties  although  the  book  be  not  signed.  The  Court, 
thanfore,  was  fer  from  holding  the  notes,  if  d^> 
vered.  to  be  the  sole  evidence  of  the  oon- 
iMct.  InCooatv.  4^aJo,  6B.  &ail7,  thebrokar 
had  msde  an  unsigned  entry  ia  his  book, 
and  he  had  deliTored  to  tiie  partita  sigaad  bought 
amd  sold  notes.  It  was  objected  that  tte  entry  in 
tke  book  was  the  origioal,  end  tiiat  therefore  the 
SOtea  were  inadmissible  j  and  this  objection  was  only 
•reimled  after  aignment  on  a  special  case.  The 
Coart,  therefore,  wss  still  far  from  recognising  the 
doctrine  that  boaght  and  told  notes  are  toe  on^raot 
jtaelf.  In  TAomtois  *.  Una,  1  M.  &  M.  43. 
Abbott,  CJ.  ttatat,  that  he  used  to  think  tbe  bra. 
kiv'l  book  WM  the  «»per  evideaca  of  thenootaMt; 


bat  he  aftarwndt  changed  his  opinion,  and  held, 
conformably  with  the  rest  of  the  Court,  that  tbe 
copies  delivered  to  the  parties  wen  the  evidence  of 
the  contract  they  had  entered  into.  It  is  obrioui 
that  this  ruling  does  not  follow  tntm  the  judgments 
that  had  lately  preceded  it.  It  seems  that  the  late 
change  of  ojiinion  was  not  acted  on  in  the  case  so  as 
for  the  pUutiff  to  be  nonsuited  thereon ;  but  the 
trial  prooocded,  and  the  plaintiff  was  nansuitad  on 
anothar  ground.  Therefore  there  was  no  oppor.. 
tunity  to  reriew  the  ruling  in  ioac,  and  both  the 
last  cases  assume  that  a  document  in  writing  is  ne- 
Qcasary  for  a  contract  fat  tiie  sale  of  chattels.  In 
Hutu  V.  Ibrtltr,  1  M.  &  Rob.  369.  the  contract, 
ustatad  in  the  bought  and  sold  notss,  varied  from 
&»  contract  as  stated  in  tbe  broker's  book.  At  the 
first  trial  the  plaintiff'a  note  only  wss  in  avidanca, 
and  tbe  broker's  book  was  rajectad.  On  tha  second 
trial,  tba  plaintiff  relied  on  both  the  notes,  with  tha 
evidtnce  of  some  merchants,  stating  that  they 
alwws  looked  to  the  bought  and  sold  notes 
as  the  contract,  and  if  the  note  was  not  con- 
sonant with  their  directions^  they  returned  it. 
The  defendant  reliad  on  the  entry  in  the  bro- 
ker's book.  The  jury  were  directed  to  find  for 
the  plaintiff  if  the  bought  and  sold  notes  in  their 
•pinion  constituted  the  contract,  and  they  found  for 
the  plaintiff.  Tbeae  oases  ought  not  to  be  taken  to 
establish  a  general  proposition  of  law  that  the  notes 
in  all  oases  ooostitute  the  sontrsct.  Tbe  verdict  msy 
ba  wall  supported  on  the  facta  of  tha  case,  or  the 
acesptanca  of  the  notes  without  objection  was  eri- 
deoce  for  the  jury  of  mutual  assent  to  the  contract 
on  the  terms  expressed  in  those  writings  which 
agreed ;  and  this  view  was  explained  by  Parks,  B.  in 
nimUim  V.  Cktrlei.  9  M-  &  W.  807,  where  be  U 
speaking  of  Hamtt  v.  .^Mvfsr .— "  The  jury  found 
tba  bought  and  sold  notes  were  evidence  of  ua  con- 
tract, bat  OB  the  ground  that  those  documents  hav- 
ing bsea  delivered  to  each  of  the  parties  after  signing 
the  eatry  in  tha  book,  oonstltatad  evidence  of  a  ntw 
contiact  made  between  the  parties  on  the  footing  of 
those  notes.  That  caae  may  be  perfectly  correct, 
but  it  does  not  decide  that  if  the  boaght  and  sold 
notes  dissgrae,  or  tliara  be  a  memorandum  in  the 
book,  madt  according  to  tba  intention  of  the  partiea, 
that  memorandum,  Vgnad  by  the  broker,  woald  not 
be  good  •vidence  to  latiafy  t«e  Statute  of  Frauds." 
Tha  same  leamed  judge  expresses  himself  to  the 
tame  affect  in  Pi»«T.  JBecttIf,  13  M-  «c  W.  743; 
and  it  is  (^aar  that  if,  according  to  the  evidtnce  of  the 
witnesses,  there  isa  right  to  rstam  tbe  aoU  as  con- 
trary to  instrustions,  the  keeping  of  tbe  note  makes  it 
binding,  and  not  tha  signatore.  These  are  tha  prin- 
dpal  aothoritias  oitad  by  Mr.  Smith  in  his  book  oa 
merotntile  law  in  sopport  of  the  principle  now  noder 
discussion]  and  from  this  review  I  gather  that,  ia 
&e  greater  number  of  the  oases,  tbe  doctrioe  that 
boo^t  and  sold  notes  are  the  sola  ividence  of  the 
cantrsot,  is  not  reeegpiscd ;  nor  was  the  point  decided 
that  other  evidenoa  of  a  compliaQca  with  the  statute 
is  uiadmitsihla.  if  bought  ai^  sold  notes  have  been 
deHvarad  which  distgree ;  aad  if  the  priacipU  is  not 
srtablishtd  by  direot  authority,  tbe  maufeat  evil 
wanl^iw  from  ititattroi^groand  for  believing  that 
it  is  mo%  foondtd  in  law.  Than,  if  olbar  evidenot 
of  the  oeatraet  and  of  eompliaaoe  with  tha  statoM 
stafalto  was  admissible,  the  second  oosstion  raised 
by  tha  dtfsodant  remains  to  be  ooasidered,  namely, 
whether  there  was  suAdent  erideoce  to  sustain  the 
verdict  for  the  plaintiff.  Upon  this  point  I  think 
the  jury  were  wairanted  in  inferring  that  the  tnb- 
stsaoe  of  the  coatraot  was  as  aUeged  m  the  amended 
deelaratioBi  and  aa  stated  in  the  defendant's  note. 
Tba  broker  who  made  tbe  contract  appears  to  have 
so  understood  it,  u  he  so  expressed  it  at  the  time. 
The  defendant,  with  whom  iie  made  it,  probably  so 
uaderstood  it  as  to  have  leapt  the  note  in  that  form 
without  objeetkm.  and  treated  for  a  compromita,  on 
the  assumption  that  he  was  bound  tfaisreby,  and 
pradaoad  it  at  tbe  trial  as  the  contract.  Tbe  plain- 
tiff rnight  well  so  understand  itt  for  as  Dunlop's 
iron  was  Scotoh  iron,  the  article  which  the  plaintiff 
intended  to  deliver  wia  the  article  which  the  de- 
fendant intended  to  buy.  There  ia  no  erideact  that 
Scotch  iron  luda  by  Dnnlop  is  better  than  any 
ol^ar  Scotoh  iron.  On  the  contrary,  it  is  probable, 
from  the  eoadnct  of  the  partiea,  that  tbe  men- 
tioa  of  Doalop's  name  was  aa  immaterial  accident, 
not  afiaoling  the  substance  of  the  contract,  as  in  the 
case  of  the  purchase  of  wheat  or  other  articles 
anally  snppUed  by  name.  If  the  dock  where  it 
stood,  or  the  ship  in  which  it  was  brought,  »as  men- 
tioned  in  one  note  and  omitted  in  another,  the 
omittioD  ol  the  place  would,  I  premme,  be  held  im- 
ataterial.  So  the  omission  of  the  manufacturer  of 
tha  Beoteh  faon,  in  tbe  dafendant's  note,  ought  to  be 
held  immataritl,  if  the  subject  of  his  purchase  was 
iataaded  to  be  Scotoh  iron ;  and  his  condoct  is  good 
evidanoe  of  such  intentioD.  If  tba  erideoce  was, 
that  the  defendant  had  proposed  to  buy  Scotoh  iron, 
aad  Uie  plaintiff  proposed  to  sell  him  the  article  he 
wanted,  namely,  Dunlop's,  tod  the  daCsodant  had 
dttcribad  bii  contract  to  be  tha  porehata  of  Stotoh 
iMA  in  tba  HMMOMiAMn  mMte  tt  tte  tiatib  tha  J»r 


wonU  infer  that  Scotch  iron  was  the  substance  of 
the  contract  s  and  tha  evidance,  now  in  the  cause, 
appears  to  mc  to  warttiut  the  same  enndusion, 
that  the  substance  of  the  contract  was  as  alleged 
in  the  defenilant's  note,  and  that  note  alone  would 
be  a  sufficient  memorandum  uf  the  bargain,  signed 
by  the  agent  of  the  defendant,  within  the  meaning 
of  the  statute.  The  note  delivered  to  the  defendant 
was  held  sufficient  by  Lord  Kenyon,  in  Ruder  v. 
Cammeyer,  1  Esp.  105.  One  note  only  was  offered 
in  evidence  by  the  plaintiff  in  Powell  v.  Dinetl,  13 
East,  29,  and  no  objection  wa.s  made  on  tliat  account. 
One  note  only  was  held  by  Lord  Deomaii  to  be  suf- 
ficient in  Hawee  v.  Forster.  And  one  note  only, 
signed  by  the  defendant,  was  held  sufficient  in  Diek- 
euson  V.  LUwal,  1  Stark.  128,  although  it  varied 
from  the  note  signed  by  the  plaintitt's  broker, 
whicli  liad  been  sent  to  the  defendant.  But  it  it 
not  necessary  to  discuss  whether  one  note 
alone  would  be  a  sufficient  memorandum,  for 
if  the  substance  of  the  contract  was  as  aUeged, 
the  notes  did  not  substantially  vary.  It  was  held  in 
Ruld  v.  Rayner,  1  M.  &  W.  .S43,  that  several 
apparent  differences  in  tbe  terms  of  bought  and  sold 
notes  might  bo  reconciLe^l  by  evideni^e  of  mercan- 
tile a'tage  in  respect  of  those  terms.  So  that  where 
two  descriptions  are  used  in  those  instruments  of 
that  which,  in  the  intention  of  tbe  parties,  may  be 
the  same  article,  I  think  tbe  apparent  discrepancy 
may  be  removed  by  evidence  of  such  intention ;  and 
if  both  notes  were  essential  to  the  pUiintiff's  case, 
both  may  be  reconciled  on  this  evidence,  and  held 
valid,  tliey  not  being  inconsistent,  as  was  tlie  case  in 
Thornton  v.  Meur.  But  it  is  furtlier  objected  by 
the  defendant,  that  the  question  of  ratification  was 
left  to  the  jury,  instead  of  asking  them  what  was  tbe 
8ul)!.fani"e  of  the  contract.  It  appears  to  me  the  jury 
intended  to  find  that  the  contract  was,  as  alleged  in 
the  declaration  and  asserted  in  the  bought  note.  If 
not,  this  objection  would  not  warrant  the  entry  of 
the  verdict  for  the  defendant,  which  is  the  present 
rule.  If  the  present  point  can  he  resorted  to,  at  all 
events  it  goes  to  a  new  trial  only.  For  these  reasons 
my  opinion  isseainst  thedefeudant  on  both  grounds, 
and  that  the  rule  ought  to  be  discharged. 

Patteson,  J. — I  need  not  state  the  facts  of  the 
case,  because  I  know  my  lord  will  explain  them  very 
fully.  Tlie  Statute  of  Frauds  requires  that  some 
note  or  memorandum  in  writing  of  a  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agent  thereunto  lawfully 
authorised.  The  question  is  whether  in  this  case  there 
was  any  such  note  or  memorandum  in  writing,  signed 
by  the  defendant  or  his  agent.  If  there  was 
I  take  it  to  be  clearly  immaterial  whether  there  was 
any  such  note  or  memorandum  signed  by  the  plain- 
tiff. See  Eyerton  v.  Malhewi,  6  East,  307,  where 
the  memorandum  was  signed  by  the  defendant  him- 
self", not  by  tlie  broker  or  aL;ont,  and  none  was  signed 
by  the  plaintiUi  yet  it  was  held  timt  tliu  :itaiute  was 
satisfied.  But  I  consider  the  roamonuidnw  naatf 
not  be  tha  contract  itself,  but  that  the  contiact  maf 
be  made  without  writing,  and  if  a  memorandum  in 
writing  be  afterwards  made,  embodying  that  ooptiaet 
aod  is  signed  by  one  of  the  partiea  or  his  sgent,  he 
beiag  tha  party  to  he  cbarged  thereby,  the  statute  it 
satisfied.  Still  it  is  plain,  if  the  original  contract 
was  itself  in  writing,  signed  by  both  parties,  that: 
would  be  a  binding  instmmeBt,  and  no  subsaquaat 
memorandum  tignad  by  one  of  tbe  parties  would 
have  any  effect.  In  this  esse  the  contract  was  mada 
by  a  broker  acting  for  both  partiMb  but  such  cotk- 
tract  wu  not  in  miting  signed  by  him  or  tham,  U 
there  be  aay  writing  to  satisfy  the  statute,  it  mt^t 
be  some  tubaequeot  mamorauaum  in  writing  tignad 
by  tha  defendant  ot  his  agaut.  There  are  siibae- 
queat  memoranda  in  writing  signed  by  the  brokai^ 
namely,  the  boaght  and  sold  notes.  Which  of  theaik 
if  either,  is  the  memorandum  ia  writing  signed  by 
the  dafwidaat  or  his  agent?  Tbe  bought  note  u 
delivered  to  tbe  buyer,  the  defendant  j  the  sold  not* 
to  the  seller,  the  plaintiff.  Bach  aS  them,  ip  tha 
language  used,  purports  to  be  a  laprssentatien  by 
tha  broker  to  tbe  person  to  whom  it  is  deUrerea 
of  what  the  broktr  has  done  as  his  sgent  io  that 
purcbata.  Surely  a  bought  note  delivered  to  iba 
buyer  cannot  be  said  to  be  a  memoraodam  of 
the  oontract  signed  by  the  buyer's  agent,  in 
order  that  he  should  be  bonad  thereby ;  for  then  it 
would  have  been  delivered  to  tha  seller  and  not  to  tba 
buyer,  and  ne»  ver$S  as  to  tbe  sold  note.  Can,  then, 
the  sold  note,  delivered  to  the  seller,  be  treated  as  • 
memorandum  signed  by  tha  agent  of  the  buyer,  and 
biadiug  him,  tbe  buyer,  thereby  ?  I  think  tha  very 
language  dearly  shews  that  it  cannot.  In  tbe  city 
of  London,  where  this  contract  was  mada,  the  bnkar 
is  bound  to  enter  ia  his  book,  and  sign  all  contracia 
made  by  him.  And  if  the  Inoker  had  made  socb 
signed  entrr  I  cannot  doubt,  notwithttaoding  tlM 
cases  and  duta  apparently  to  the  contrary,  thatsudh 


memoiandum  would  be  a  binding  contract  onbotb 
llob.  36 


parties.    In  the  oaae  of  Hawet  v.  Fonttr,  1  M. 
Bob.  a 
tha  brokei's 
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the  book.    On  tbe  first  trial  of  thst  ease  Lord  Den- 
Bkn  bdd  the  bought  note  produced  by  the  bnyer, 
the  pbintiir,  m»  soffident,  and  was  proper  evidence 
of  toe  contract,  and  not  fke  book,  and  that  no  no- 
tice to  produce  the  aold  note  need  be  given  to  the 
defendant.    The  Court,  on  motion,  granted  a  new 
trial,  holding  that  this  evidence  was  not  the  proper 
evidence  of  a  contract,  unless  there  was  a  custom  of 
the  trade  in  London  that  bought  and  sold  notes,  and 
not  &e  signed  broker's  iMwk,  vras  the  contract^  and 
considering  that  snch  enstom  had  not  been  sufB- 
dentlj  inquired  into.    That  case  is  so  explained  hj 
Farke,  B.  in  Ttoni/on  v.  Challt,  9  M.  &  W.  802, 
and  m  Piftt  v.  Beeiett,  13  M.  &  W.  746 ;  and  my 
own  note  of  the  case,  I  bavins  been  a  member 
of  the    Court   which   jpranted   toe   new   trial,  is 
entirelv  in  conformity  vnth  that  explanation.  On  the 
new  trial  the  jury  found  the  enstom  that  the  bought 
and  sold  notes  constituted  the  contract,  and  not  the 
brokw*!  book.    A  bill  of  exceptions  was  tendered, 
bot  the  defendant  did  not  persist,  and  submitted  to 
the  verdict.    Possibly,  if  he  had,  it  might  have  been 
lidd  tliat  the  bought  and  sohl  notes,  when  acquiesced 
in,  constituted  a  new  contract;  but  tliat  they  could 
not  be  so  treated  under  snch  drcumstances  as  an 
original  contract,  seems  to  me  to  be  impossible  to 
imuine.    However,  in  the  present  case,  thene  was 
no  ngned  memorandum  in  the  broker's  book,  there- 
fine  the  boDgbl  and  sold  notes  together,  or  one  of 
Sum  separately,    must   be   the   memorandum  in 
vniting  ngned  by  the  defendant's  agent ;  or  there  is 
none  at  aU.    The  statute  need  not  be  satisfied.    If 
the  bought  and  sold  notes  together  be  a  memoran- 
dum, and  they  differ  materialty,  it  is  plain  there  is 
no  memoiandum  of  it.    The  0>nrt  cannot  positivelr 
say,  nor  can  the  jury  say,  which  of  them  is  to  prevail 
over  tiie  other.    If  oeing  read  together  they  are  in- 
eonsistent,  but  assuming  the  variance  to  be  material, 
and  if  one  is  to  prevail  over  the  other,  that  one  will 
be  the  memorandum  and  not  the  two  toeedier.    If, 
on  the  other  hand,  one  only  of  these  notes  is  to  l>e 
considered  as  the  memorandum  in  writing,  signed  by 
the  defendant's  agent,  which  binds  the  defendant, 
which  of  them  is  to  be  so  considered — the  bonght 
note  ddivCTed  to  the  defendant  himself,  or  the  sold 
note  delivered  to  the  pfauntiff  ?  I  have  already  stated 
that  I  cannot  think  ti&er  of  them,  by  itself,  can  be 
BO  treated.    In  no  one  of  tbe  cases  has  the  Court, 
or  a  judge  at  Nisi  Prius,  held  that.    And  Lord  Den- 
man  heU  in  Hmm  v.  fbnter,  on  the  first  trial,  that 
the  proof  of  one  was  sufficient  witlKrat  notice  or  proof 
of  the  other.  Therefore  it  would  be  only  holding  that 
either  most  be  taken  to  correspond  with  that  pro- 
duced, nntil  the  party  producing  the  other  shewed  a 
varianee.    But  on  the  second  trud  notice  to  produce 
the  other  was  given,  and  it  was  produced,  and  the 
two  corresponded.    In  Coom  r,  AfivUt,  6  B.  &  C. 
317,  ttere  was  no  variance  at  all,  and  the  only  ques- 
tion was,  whether  as  there  was  an  unsigned  memo- 
randum in  the  broker's  book,  the  bought  and  sold 
notes  could  be  treated  as  a  memorandum,  and  tbe 
Court  held  that  they  could.    All  tbe  three  in  the 
ease  eoiresponded.    If  this  were  res  mitgra,  I  am 
stron^y  indined  to  say  I  should  hold  the  bought  and 
told  notes  together  not  to  be  a  memorandum  to 
sailisfy  the  St^te  of  Frauds ;  but  I  consider  Vbht 
point  to  be  too  well  settled  to  admit  of  any  discus- 
sion: yet  there  is  no  case  which  they  diliered  in 
whidi  the  Court   has  upheld  a   contract,  pUnly 
ahevring  that  the  two  together  have  been  considered 
the  memorandum  binding  upon  both  parties.    For 
these  reasons,  which  to  my  mind,  I  confess,  are 

3uite  unsatisfactory,  but  I  yield  to  the  authorities, 
do  not  go  through  and  examine  all  the  ease*  on 
the  subject ;  they  are  collected  in  the  last  edition  of 
Dowdeswell's  Smith  on  Mercantile  Law,  452,  and 
they  shew  that  the  Courts  have  invariably  held, 
where  bought  and  sold  notes  are  resorted  to  as  the 
oontau^  or  as  a  memorandum  of  the  contract,  and 
they  vary  in  any  material  p^t,  there  is  no  writing 
to  satisfy  the  Statute  of  Frauds.  It  seems  to  me, 
therefore,  the  only  question  to  be  determined  in  this 
case  is,  whether  the  bought  and  sold  notes  vary  in  any 
matoial  point.  In  the  one  the  words  are  "  Dnnlop's 
ng  iron ;  in  the  other  "  Scotch  iron,"  generally. 
The  one  would  be  complied  with  by  a  delivery  of  any 
Sootdi  iron  of  any  manufacture,  possibly  inferior  to 
that  of  Messrs.  Dnnlop ;  the  other  ties  the  parties 
down  to  a  delivery  of  Dunlop's,  though  possibly, 
ivain,  that  might  be  greatly  inferior  to  some  other 
TCOtch  iron.  How  is  it  possible  to  read  the  two 
notes  together  and  say  they  mean  the  same  thing,  or 
to  say  that  you  can  incorporate  the  one  note  with 
the  other  ?  that  that  whidi  specifies  Dunlop's  iron 
does  not  immediately  prevail  over  that  which  does 
not  ?  I  cannot  but  think  that  there  is  as  much  va- 
riance between  the  bought  and  sold  notes  as  in  the 
case  of  T^omfoiiv.jreiiqwfer,  1  Marsh.  355,  wherein 
one  note  was  "  Petersbm^  clean  hemp,"  and 
"  Biga  Bhine  hemp"  in  tiM  other,  and  where  the 
Court  of  C.  P.  held  that  there  was  no  contract, 
independently  even  of  the  Statute  of  Fiaods. 
The  broker,  undoubtedly  stated  in  his  eridence  that 
he  made  the  original  oonlract  verbally  about  Dun- 
lop's ban;  but  how  am  that  eridaioe  make  the 


bought  and  sold  notes  delivered  to  the  defendant  for 
Scotch  iron  generally  to  be  a  memorandum  signed 
by  the  defendant's  agent,  and  binding  on  the  de- 
fendant ?  Tbe  question  is  not,  whether  either  of  the 
notes  correspond  with  the  contract  originally  made 
by  word  of  mouth,  but  whether  either  of  the  notes 
made  separately  per  w  be  a  signed  memorandum 
and  binding  upon  either  party.  On  Die  whole, 
therefore,  however  much  I  may  regret  that  such 
objections  should  prevail,  I  feel  bound  to  say  that, 
in  m^  opinion,  there  is  no  evidence  of  any  contract 
bindmgon  tbe  defendant. 

Lord  Campbell,  C.J. — I  regret  to  say  that  the 
view  which  I  take  of  the  law  in  tiiis  ease 
compels  me  to  come  to  the  conclusion  that 
the  defendant  is  entitled  to  our  judgment,  although 
the  merits  are  entirely  against  him ;  although  be- 
lieving he  had  broken  his  contract,  he  could  only 
have  defended  the  action  in  the  hope  of  mitigating 
the  damages,  and  sJthongh  he  was  not  aware  of  the 
olqeetion  on  which  he  now  relies  until  within  a  few 
days  before  the  trial.  Bat  it  appears  to  me  that  we 
cannot  refuse  giring  effect  to  this  objection,  without 
disregarding  tiie  Statute  of  Frauds,  without  over- 
turning decided  cases,  and  witiioat  the  danger  of  in- 
troducing uncertainty  and  oonfnsion  into  the  rules 
for  enforcing  memntile  contracts  for  buying  and 
selling.  The  plaintiff,  in  his  dedaration,  set  out  the 
following  written  document,  stated  to  be  a  sold  note 
of  certain  goods  agreed  to  be  purchased  from  him  by 
the  defendant: — "26,  Iximbard-street,  London, 
February  26,  1849.  Sold  Charies  Dixon  Archibald, 
44,  Upper  Hariev-street,  500  tons  Messrs.  Dnnlop, 
Wilson,  and  Co.'s  pig  iron.  No.  3,  at  52  shillings 
per  ton,  free  on  board  at,  &e.  payment  cairh  one 
month  from  the  date  of,"  &e.  This  professed  to  l>e 
signed  by  William  Richardson,  the  broker.  The 
declaration  in  the  nsual  form  averred  that  tiie  iron 
was  duly  tendered  to  the  defendant,  but  that  he  re- 
fused to  receive  it  or  to  pay  for  it.  The  only  material 
plea  was  noii  etmrnpril.  William  Miller  being  called 
as  a  witness,  swore  as  follows:  "I  am  a  metal 
broker  in  tbe  dty.  The  plaintiff  carries  on  business 
at  Glasgow  under  the  name  of  Sievewright,  Wilson, 
and  Co.  I  received  instructions  (k«m  him  to  sell 
500  tons  of  Dunlop,  Wilson,  and  Co.'s  pig  iron ;  I 
sold  it  to  the  defendant.  I  saw  the  defendant 
in  London;  he  gave  me  verbal  authority  to 
make  the  pnrehue  for  him.  I  agreed  with 
him  that  it  was  to  be  a  pmrchase  of  500 
tons  of  Dunlop,  Wilson,  and  Co.'s  iron.  The 
names  of  Sievewright,  Wilson,  and  Co.  were  men- 
tioned as  those  of  the  sellers.  On  the  26th  of 
Febmary  T  wrote  a  contract,  and  sent  it  to  the  de  - 
fendant."'  The  bought  note  being  called  for.  was 
produced  by  the  defendant;  and  it  ootrssponded  with 
the  sold  note  set  out  in  the  declaration,  except  that, 
instead  of  "  SfiO  tons  of  Dunlop,  Wilson,  and  Co.'s 
mg-iron,"  it  stated  "  500  tons  of  Scotch  pig-iron." 
The  bought  note  being  read,  the  witness  oontinaed : 
"TUs  was  inclosed  in  a  letter  of  the  26th  of 
February,  and  sent  to  the  defendant  in  Upper 
Harley-street.  I  sent  to  tiie  plaintiff,  the  same  uy, 
the  sold  note."  A  copy  of  it  was  admitted  and  read 
as  set  out  in  the  dedsntion.  Dunlop,  Wilson,  and 
Co."  the  witness  says,  "  are  maanfitetunrs  of  iron 
in  Scotland,  and  tiiehr  iron  is  Scotch  iron."  The 
defendant's  counsel  insisted  that  there  was  no  bind- 
ing contract  on  him,  tiiere  being  a  material  variance 
between  tbe  bonght  and  sold  notes ;  for  aoooidinf  to 
the  bought  note  the  seller  vrould  perform  hb  obbga- 
tion  by  giving  500  tons  of  pig-iron,  made  by  any 
manufacturer  in  any  part  of  Scotiand ;  whereas  by 
the  sold  note  the  buyer  mi|^  demand  500  tons  of 
pig-iron  made  by  Dunlop,  Wilson,  and  Co.  which 
might  be  of  a  peculiarly  good  quality  and  of  superior 
reputation  in  the  mancet.  I  intimated  an  opinion 
that  the  variance  was  mateihd;  and  as  there  vras  no 
entary  in  the  broker's  book  rigned  by  him,  and  as  the 
plaintiff  had  proposed  to  prove  the  contract  by  the 
bonght  and  sold  notes,  the  variance  was  material. 
The  plaintiff's  counsel  then  said  he  had  dear 
evidence  that  the  defendant  bad  sulueqnently  ratified 
the  contract;  and  an  objection  being  made  that  he 
could  not  have  ratified  the  contract  as  set  out  in  the 
dedaration,  I  permitted  the  dedaration  to  be 
amended  according  to  tbe  terms  of  the  bought  note. 
Richardson,  the  wolcer,  hiring  recalled,  after  stsXing 
thst  he  had  had  the  delivery  orders  for  the  500  tons 
of  iron  ready  to  be  handed  over  to  the  defendant, 
on  the  28th  of  Febrnary  says,  "  I  saw  the  defendant 
about  the  end  of  March.  On  the  4th  'of  April  he 
came  to  me,  and  he  agreed  that  I  should  propose  to 
the  plaintiff  to  take  a  bill  at  four  months,  and  the 
delivery  orders  to  be  lodged  as  a  security  at  the 
Union  Bank.  The  price  of  the  iron  had  feUen  5s.  a 
ton.  Before  the  29tb  of  March  the  defendant  had 
given  me  unlimited  authority  to  get  the  tnnsaetion 
settled  as  I  thought  best."  This  was  the  end  of 
Richardson's  evidence.  There  was  then  read  a  let- 
ter fmxa  the  defendant  to  Ridurdson,  of  the  Sth  of 
April,  in  whidi  he  says,  "  You  must  manage  tbe 
iron  speculation  as  yon  think  fit;"  a  letter vnritten 
by  Richardson  to  tbe  plaintiff,  saying,  that  Mr. 
AieUhald  agrasd  to  give  a  bin  at  fear  monthst  the 


plaintiff's  answer  reftiring  to  take  a  biH  st  four 
months,  but  ofiering  to  take  one  at  three  monttis ; 
another  letter  written  about  the  same  time  by  tkn 
defendant  to  Richardson,  saying,  "  I  hope  yon  will 
conduct  it  to  a  successful  issue ;     and  a  tnrtber  let- 
ter, between  the  parties,  continued  the  negotiations 
unto  the  27th  of  October,  1849,  when  the  defendant 
denied  his  liability.    I  left  the  question  to  the  jury, 
whether  the  defendant  had  ratified  the  contract  sent 
to  him  contained  in  the  bought  note?    The  Jury 
found  that  he  had ;  whereupon  tiie  verdict  was  en- 
tered for  the  plmntiff  for  125/.  damages,  with  liberty 
for  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  there  was  not 
evidence  to  provethededaration  as  amended.  Having 
heard'the  rule  obtained  for  this  purpose  learnedly  ar- 
gued, I  do  not  think  there  was  any  snSdent  evidence 
of  that  ratification.   Nothing  having  such  a  tendency 
was  done  by  the  defendant  before  the  26th  of  Mardi, 
the  day  on  which  he  ought  to  have  performed  the 
contract,    '^^hat  constituted  the  ntifiotion?   What 
date  is  to  be  given  to  it  ?    There  never  was  any  re- 
ference by  tbe  defendant  to  the  terms  of  the  bonght 
note,  more  than  the  sold  note.    The  variance  be- 
tween them  was  not  known  to  bim  till  after  the  aethn 
was  brought,  nor  was  there  any  assent  by  the  plain- 
tiff to  accede  to  the  terms  of  tM  bought  note,  wfaere- 
byhe  would  have  become  bound  to  defiver  Dunlop, 
A^Bon,  and  Co.'s  pig  iron.    Tbe  sold  note  contained 
different  terms,  and  was  not  dedared  on  by  him,  or 
set  op  by  him  as  the  true  contract  until  the  deda>». 
tion  was  amended.    The  plaintiff  likewise  sought  to 
recover  under  the  count  for  goods  barninad  and 
sold.    But  tills  could  not  avail  Um,  for  tiie  defend- 
ant never  accepted  the  goods,  and  the  eontraet  vra 
not  for  the  sale  of  any  spedfic  goods,  the  pcopertr  in 
which  could  be  oonsiaered  ss  transfened  to  Um. 
Recurring  to  tbe  special  count,  theplaintiff  atteraptsd 
to  support  It  by  the  parol  agreement  alleged  to  he 
entered  into  between  tlie  broker  and  the  defigndant, 
using  the  bought  note  as  a  memorandum  at  atiut- 
ment  to  satisfy  the  Statute  of  Franda.    In  the  tat 
plaoe,  there  seems  to  be  gteat  difficulty  in  setting  qp 
any  parol  agreement  when  the  parties  intended  tin* 
it  should  oe  understood  that  there  was  a  writteb 
contract    What  passed  betwera  the  defendant  mi  ■ 
the  brolwr  previous  to  the  26th  of  FMimaty  atmai 
to  me  (inly  to  amount  to  an  authority  ihrn  the  de- 
fendant totiMbi«k«tr  to  enter  into  the  contract;  and 
Ridiaidson  himself  said,  m  the  SSth  of  lUnsn^ 
"I  wrote  a  contract,  and  MUt  it  to  the  defeao- 
anL    I  sent  a  toU  note  the  lt*a  day.^  ^^ 
the  memorandum  under  the  ITtt  section  il€  no 
Statute  of  Frands  must  be  signed  by  the  party  l»b» 
charged,  or  his  agent    But  assomlag  that  &ie  pactl 
agreement  for  the  contract  was  made,  and  that  whMi  . 
Richardson  wrote  the  bonght  note  it  was  only  to  tsB 
bis  prindpal  what  it  was,  Oere  is  a  difficulty  In  iW- 
ing,  he  bdngyicaelw  vffleh,  in  so  for  as  making  tM 
bwgain  was  concerned,  thatfhe  had  any  anthority  t» 
sign  the  memorandum  for  the  defendant  andther*- 
by  to  charge  him.    But  If  he  had,  can  this  be  ssM 
to  be  a  tine  memorandnm  of  the  contract  f    We  are 
here  again  met  by  the  evidence  of  the 
whidi  is  as  strong  between  the  parol  agreement  i 
the  bou^t  note  as  between  the  bought  note  and  the 
sold  note.    If  the  bought  note  can  be  considend  • 
memorandum  of  the  parol  agreeasent,  so  may  Ito 
sold  note;  and  which  of  them  is  to  prevaQ?    It 
seems  to  me,  therefore,  that  we  get  back  to  <lw 
same  point  at  vrhich  we  were  when  tbe  varianee  tns 
first  objected  and  the  declaration  was  amended.    I 
by  no  means  say  that  wherethere  are  bought  and  sold 
notes  they  must  necessarily  be  the  only  evideooe  of 
tiie  contract;  drcninstances  may  be  Imagined   in 
which  they  mi^t  be  used  as  a  memocanonm  at  a 
parol  agreement    Where  there  has  been  an  entry  oif 
the  contract  by  the  broker  in  his  book,- signed  hy 
him,  I  should  hold,  without  heritalion,  natirith- 
staniMng  some  dicta  or  supposed  ruling  of  Lord  na< 
terden,  in  Tkornie*  v.  MtM»,  to  the  contrary,  Wtt 
this  entry  is  the  binding  contract  between  the  Mr- 
ties,  and  that  tbe  mistake  made  by  him  in  snarnng 
him  a  copy  of  it  in  the  shape  of  a  bought  and  aoU 
note,  would  not  affect  ita  validity.    He  being  aa- 
thorised  by  the   one    to   sell   and   by  tbe  otber 
to    boy,    in    the    terms    of   the   contract   wImb 
he    has     reduced    it    into    writing    and    stgiied 
it    as    theb    common    agent    binds    them    ae- 
oordhig  to  the  Statute  of  Fnikls,  as  if  both  had 
rigned  it   by  their  own   hands.      The  doty  of  &e 
broker  reqmres  him  to  do  so,  and  until  recent  times 
this  duty  was  scrnpnionsly  performed  hyevery  bstricer. 
What  are  called  boi^fht  and  sold  notes  wen  send 
by  him  to  his  prindpals  by  way  of  informatiant 
that  he  had  acted  on  their  instrnetions,  but  not  an 
an  actual  contract  which  was  to  biitd  them.    TWs 
deariy  appean  from  the  practice  stiD  followed  tm 
sending  the  bought  note  to  tbe  buyer  and  the  sold 
note  to  the  seller;  whereas,  if  these  notes  had  beea 
held  to  constitute  the  contract,  the  bought 
would  have  been  put  into  the  hands  of  the  i 
and  die  sold  note  into  the  hands  of  the  boyer.  Qwt 
each  might  ha««  notice  of  the  •aMeoeat  of  tisn 
other  pwty  and  not  of  hit  own.  1m  the  hrokar. 
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to  HTe  Umadf  trouble,  now  omits  to  enter  or  ugn 
anr  contract  in  the  book,  and  still  gends  boaght  and 
soid  notes  as  before.  If  these  agree,  they  are  held 
to  constitate  a  binding  contimct.  If  there  be  any 
material  variance  between  them,  they  are  both  nul- 
lities, and  there  is  no  binding  contract.  This  last  pro- 
podtion,  althoogh  oombatted  by  the  plaintiff's  coon- 
sel.  has  been  Imi  down  and  acted  on  in  such  a  long 
series  of  eases,  that  I  could  not  venture  to  contra- 
vene it,  if  I  did  not  assent  to  it.  But  where  there  is 
no  evidence  of  a  contract,  unless  by  the  bonght 
and  sold  notes  sent  by  the  broker  to  the  par- 
ties, I  do  not  see  how  there  can  be  a  binding 
eoobact  unless  they  substantially  agree.  Where 
oootiacting  partita  must  assent  to  tbe  same 
terms,  and  where  the  terms  in  the  two  notes 
differ,  there  can  be  no  reason  why  faith  should 
be  given  to  the  one  more  than  to  the  other.  This  is 
certainly  a  most  inconvenient  mode  of  carrying  on 
mercantile  transactions.  From  the  carelessness  of 
linkers  and  clerks  mistakes  not  nnfrequently  arise, 
of  which  unconsdentioas  men  take  advantate,  and 
no  buyer  or  seller  can  be  safe  unless  he  has  the  sold 
note  and  the  bonght  note  as  well,  a  precaution 
whidi  the  course  of  business  does  not  permit  to  be 
taken.  Bat  these  inconveniences  can  only  be 
nmedied  by  the  Legislature  imposing  on  tbe  broker 
•  ftithfhl  performance  of  his  duty  in  entering  and 
aigning  the  contract.  In  the  present  case,  there 
bong  a  material  variance  between  the  bonght  and  the 
■old  notes,  they  do  not  constitute  a  binding  contract. 
There  is  no  entry  in  tbe  broker's  book  signed  by 
him,  and  if  there  were  a  parol  agreement,  there 
being  no  sufficient  memorandttm  of  it  in  writing  nor 
■ny  copy,  except  the  part  taken,  tbe  Statute  of 
Irands  has  not  been  complied  with.  I  therefore 
agree  with  my  brother  Patteaon  that  the  defendant 
!■  entitled  to  our  judgment.  My  brother  Wigbtman, 
who  heard  the  aignment,  is  engaged  in  another 
pboe,  but  he  snthoiiMS  me  to  say  that  he  has  read 
this  judgment,  which  I  have  now  read,  and  that  he 
entiiely  ooneors  io  it.  But  tbe  Court  being  divided, 
UMtaadof  making  the  rule  absolute  to  enter  the  verdict 
for  the  defgodant,  we  think  that  a  nonsuit  should  be 
entend,  so  that  the  plaintiC  by  s  special  verdict  or 
bill  of  exceptioos,  may  have  the  opportunify  of 
bringing  a  fresh  action  and  taUng  tke  opinion  of  a 
Comt  of  Error  on  this  point.  With  the  most  sincere 
defersooe  for  that  membeiSof  the  Court  who  differs 
fima  as.  and  with  whom  a  Court  of  Error  might 
a||i».  we  wish  that  tita  psrtv  should  not  be  bound 
hftcat  jadgmenl^  but  thinild  nave  an  opportunity  of 
(Mti^iiici^   .    Xmle atielnte to  eufer  a  noiuuU. 


oovKV  9r  azoxaqvas. 

Bsported  by  C.  J.  B.  Exitslit,  Emj.  ofths  Uiddle 
lempls,  Baniat«r.at-Law. 

Hoy  2  mid  12. 

BbAMD  D.  CmOWLKT. 

JWAmqr  esiaiwiiy    Afretmenl  for  een^tatalUm 

for  dimtfft — Oonmderatiou. 
jIm  rngmtmuU  mu  made  ietwetm  ih*  pUimtif  mtd 
.    M«  dtftndantt,  frotitional  eommittumem  <if  a 
mUutff  nmqMW,  vhtrtiy  thi  plaimt^  eon- 
nrnnUd  to  aeetJu  to  the  pamimg  iff  the  Bill 
tkrough  Parliament  (wUeh  Ae  had  previoiulp 
eppoiti),  and  m  cenftalsralim  <if  tuth  auent  tie 
el^tndant*  covenanted  with  the  plaintiff  that  in 
tie  eoent  of  the  Bill  patting  the  eompauv  tkemid 
■    prng  to  the  plaintiffor  mim  y  hit  land  inttr- 
tteted  by  the  ratbeat  at  might  be  reqtdrtd  or 
tteertd,  at  the  rate  of  1201.  an  acre,  tueh  «im>  f » 
iiulude  all  damage  to  arite/rom  teteranee,  and 
alto  to  pay  the  plaintiff  3,00(M.  at  eompentalion 
far  general  damage  to  the  park,  See.  Sec.    The 
Bill  patted,  but  the  raihoag  wot  abandoned  .- 
Bold,  per  Parke  and  Piatt,  BB.,  PoUoeh,  C.B. 
iHsiinntiiintn   that  the  drftndante  were  botmd  'to 
pagtheVHOOl.  immediately  after  the  patting  qf 
the  Act,  notwilhttanding  the  railway  tpae  not 
eonttnteted,  nor  imy  damage  done. 
This  was  an  action  of  covenant,  in  which  the 
plaintUr  sought  to  recover  against  the  defendants, 
amongst  other  things,  the  sum  of  3,000/.  whidi  he 
allraad  they  had,  by  a  contract  in  writing,  become 
liaUe  to  pay.    The  declaration  alleged  that  the  de- 
fendants, Sedgefield  Crowley  and  Benjamin  Balnea, 
Mid  John  Lamrie,  since  decrased,  on  the  25th  day  of 
Jnly,  1845,  being  three  of  the  provisional  directors 
of  a  oompany.  registered  provisionally,  for  tbe  pro- 
motion of  a  Bill  m  Parliament  to  enable  them  to 
nuke  a  railway  from  the  termination  of  the  Croydon 
and  Bptom  Railway  to  Portsmouth,  and  which  said 
oompany  was  intended  to  be  incorporated  and  called 
the  Direct  London  and  Portsmouth  Railway  Com- 
pany, by  articles  of  agreement,  made  upon  the  25th 
frf  Jnly  aforesaid,  between  the  plaintiff  of  tbe  first 
part,  u>d  the  defendants,  and  the  said  John  Linrie, 
tbenin  described  and  since  deceased,  of  the  second 
part,  and  wUeh  articles  of  agreement,  sealed  with 
tbe  seals  of  the  defendants,  and  John  Laurie,  tbe 
^aintiff  BOW  brings  into  court,  after  reciting  that, 
aoeoadiDg  to  the  pariiamBattir  plans  of  the  lailwajr 


!  deposited  with  the  clerk  of  the  peace  for  the  county 
of  Surrey,  the  line  of  the  said  railway  was  proposed 
to  be  earned  dose  to  the  park  of  the  plaintiff,  in  the 
parish  of  Leatherhead,  in  tbe  county  of  Surrey, 
called  Randolfs  Park,  and  through  some  of  his 
fields  in  that  parish ;  and  that  the  plaintiff  had,  until 
that  time,  dissented  to  and  oppbsed  the  carrying  of 
the  said  Bill  into  a  law ;  but  in  oonsideration  of  the 
covenants  and  agreements  thereinafter  contained,  by 
certain  parties  of  the  second  part,  the  plaintiff  then 
consented  thereto;  It  was  witnessed  that,  in  pursu- 
ance of  tbe  said  agreement,  and  in  consideration 
of  the  covenants  therein  contained,  by  the  parties  of 
the  second  part,  the  plaintiff  covenanted  and  agreed 
with  them  that  he  would  accede  to  the  Bill,  pro- 
vided the  same  should  pass  into  a  law  in  the  then 
present  session  of  parliament ;  and  in  consideration 
of  the  assent  to  the  Bill  by  the  plaintiff,  the  de- 
fendants covenanted  and  agreed  with  tbe  plaintiff  as 
follows : — ^Tbat  in  tbe  event  of  tfaO  said  Bill  passing 
into  a  law  in  the  present  or  succeeding  session  of 
parliament,  the  company  thereby  t<i  be  incorporate 
should  and  would  fulfil  the  fallowing  stipidations, 
conditions,  and  agreement ;  first,  that  the  company 
should  pay  the  said  plaintiff  for  such  of  his  lands 
intersected  by  tbe  line  of  the  railway  as  might  be 
required  for  the  purposes  thereof,  or  as  might  be 
severed  from  the  remainder  of  the  fields,  as  shewn 
in  the  parliamentary  plan,  at  and  after  the  rate  of 
120/.  per  acre,  and  so  in  proportion  for  any  less  quan- 
tity than  an  acre ;  such  sum  to  include  all  damage  and 
inconvenience  to  arise  from  the  severance  of  the 
land  and  piemises;  and,  secondly,  that  the  said 
company  should  pay  to  the  plaintiff  the  sum  of 
3,000/.  as  compensation  for  the  general  damage 
which  the  said  line  should  or  might  do  to  the  man- 
sion, park,  and  estate  called  Randolfa,  including 
therein  the  crossing  of  the  road  near  the  en- 
trance of  the  park  by  a  bridge,  and  lowering 
tho  said  road,  wd  obstructing  the  view,  and  the 
disturbance  of  the  privacy  and  seclusion  of  tbe 
parir  and  mansion,  the  expense  of  a  temporary 
residence  during  the  progress  of  tbe  works  of  tbe 
said  oompany,  tbe  depreciation  in  tbe  value  of  tbe 
residence,  and  the  additional  expense  in  the  cul- 
tivation of  the  fiwm  by  reuon  of  the  alteration 
of  the  road  leading  from  Leatherhead,  and  all 
other  damage  to  be  done  to  the  mansion  and 
park.  And  tbe  plaintiff  did  thereby  declare  and 
agree  to  and  with  the  parties  of  the  second  part, 
that  on  tender  to  him  by  the  companyorthwr agents 
of  the  sum  of  1201.  per  acre  for  all  the  land  required 
for  the  purpose  ef  the  railway,  and  so  in  proportion 
for  any  lass  quantity  of  so  mnoh  of  the  land  required 
for  Ow  porposat  of  the  railway,  and  also  on  tender 
to  him  by  tiie  aompany  of  Oie  said  sum  of  4.000/.  he 
would  convev  to  the  company  the  said  Inid.  Tbe 
(federation  then  proceeded  to  state  that  the  plaintiff, 
in  pursuance  of  the  aud  artidea  of  agreement, 
assented  to  the  said  Bill  passing  into  a  Ukw,  and  that 
the  said  Bill  passed  into  a  law  in  the  session  of  Par- 
liament next  ensuing  that  after  the  making  of  the 
agreement,  and  the  said  companv  were  thweby  in- 
corporated bv  the  name  of  the  Direct  London  and 
Portsmouth  Railway  Company.  Breach. — As  to  the 
3,000/.  that  althouih  a  reasonable  time  for  the  pay- 
ment of  the  said  sum  had  elapsed  before  the  com- 
mencement of  the  suit  and  since  the  passing  of  the 
Bill  into  a  law,  and  that  the  oompany  at  a  reasonable 
time  had  been  requested  to  par  the  same,  yet  neither 
the  said  defendants  nor  the  said  John  I«urie,  or  any 
or  either  of  them,  had  paid  tbe  same.  To  this  de- 
claration tbe  defendants  pleaded  in  like  manner  as 
to  the  whole  declaration,  as  to  the  quantity  of  the 
said  lands  intersected  by  tbe  line  of  railway,  that 
they  were  not,  nor  was  any  part  thereof,  required  by 
the  company  for  the  purpose  of  the  said  railway, 
and  that  neither  was  that,  nor  any  port  thereof, 
severed  from  the  remainder  of  the  land,  as  shewn 
upon  tbe  Pariiamentary  plans.  To  diese  pleas  the 
plaintiff  demurred. 

Peacock,  for  the  plaintiff,  in  support  of  the  de- 
murrer. 
Bramwell  for  tbe  defendant.       Cur.  adv.  vult. 

JITOOHBNT. 
Platt,  B. — ^The  question  raised  by  the  oleodings 
in  this  ease,  is,  whether,  acoording  to  the  true 
oonatnu^tion  of  the  covenants  of  tbe  defendants 
the  payment  of  the  sum  of  3,000/.  depended  npon 
the  company  entering  upon  the  plaintiff's  land,  or 
requiring  for  the  purposes  of  the  railway  the  whole 
or  part  of  the  plaintiff's  land,  intersected  by  the  pro- 
posed line  of  railway.  The  solution  of  this  question  de- 
pends on  the  intention  of  the  contracting  parties,  to 
be  collected  from  the  recital  and  stipulations  in 
the  deed ;  and  by  tbe  recital  tbe  sole  object  of  the 
contract  with  the  directors  appears  to  have  been  to 
buy  off  the  plMntiff*s  opposition,  and  tbe  object  of 
the  plaintiff  to  have  been  to  secure  tbe  price  for 
wfaich  he  would  abandon  it.  Such  being  the  respec- 
tive objects,  tbe  plaintiff,  in  consideration  of  the 
covenants  and  agreements  of  the  directors,  con- 
tracted with  the  directors  to  assent  to  the  Bill,  pro- 
rided  it  should  pass  into  a  law  within  a  porlicalar 
period;  sad  the  defendants,  in  contlitiiaKon  of  &e 


assent  given  to  the  Bill  by  the  plaintiff,  covenanted 
with  the  plaintiff,  that  in  the  event  of  the  said  Bill 
passing  into  a  law  in  the  present  or  the  ensuing  ses- 
sion of  Parliament,  the  comptmy  incorporated 
thereby  should  pay  for  such  of  his  lands  as  were 
intersected  by  the  line  of  railway,  as  mif  ht  be  re- 
quired  for  the  purposes  thereof,  at  a  certain  rate  per 
acre;  and,  secondly,  that  they  should  pay  to  the. 
plaintiff  the  sum  of  3,000/.  in  full  compensation  for 
certain  damage  which  the  said  line  of  railway  might 
do  to  tbe  said  mansion,  park,  and  estate  called 
Randolf's,  indnding  therein  crossing  tbe  rood  near 
to  the  pork,  and  other  particular  kinds  of  damage  to 
the  estate.  The  particular  description  of  damage 
agreed  to  be  indnded  in  that  as  the  subject  of  com- 
pensation does  not  appear  to  me  to  shed  any  light 
on  the  construction  of  tbe  covenant.  It  seems  to 
have  been  added  in  order  to  protect  tbe  company 
from  any  further  claim  for  compensation ;  and  it 
should  be  observed,  that  the  damage  for  which  the 
oompeosation  was  to  be  pwd  might  include  damage 
porttcnlorly  spedfied.  It  does  not  follow  that  tt 
exdnded  all  other  damage  which  might  result  from 
the  company's  Bill  passing  into  a  law,  such  as  the 
depreciation  of  the  value  of  the  plaintiff's  estate,  re- 
sulting from  a  portion  of  it  being,  during  the  pwiod 
prescribed  for  executing  the  works  of  the  oom- 
pany, subject  to  the  exerdse  of  their  power 
over  it.  Without  fiirther  embairassiog  the  ques- 
tion unnecessarily,  the  fact  was,  be  was  so  en- 
titied.  By  tbe  covenant  between  the  partie*. 
the  money  is  to  be  pwd  in  the  event  of  the  1^. 
passing,  into  a  law;  if  either  event  was  to  happen 
before,  the  liability  of  the  parties  was  to  attodi.  No- 
other  event  is  mentioned  in  the  covenant  The  lia- 
bility could  not  have  been  ascertained  until  after, 
the  oomrany  entered  on  the  land,  which  is  one  of  the 
pleas.  The  plaintiff  was  not  bound  to  give  them 
possession  until  they  had  tendered  not  only  the 
price  of  the  land,  but  the  3,000/.  the  sum  stipuloteiL 
in  the  deed.  The  deed  does  not  contain  any  clai^ 
tending  to  shew  that  the  liability  to  pay  the  com- 
pensation waa  to  be  dependent  on  the  company  re- 
quiring the  land  for  the  purpose  of  the  railway.  The, 
contracting  directors  oorenanted  that  in  the  event  oC. 
the  Act  passing,  the  incorporated  company  should 
pay  such  certain  compensation  for  general  damage 
by  them  to  be  done  to  tbe  plaintiff's  estate,  aii4  toe 
sum  was  ascertained;  and  why  should  not  the  par- 
tiee  have  agreed  that  it  was  to  be  paid  fortbwitii  ^ 
Tbe  plaintiff  may  have  distrusted  the  power  of  the 
projectors  to  execute  their  contract,  and  to  have  an-, 
tidpated  them  in  bis  demand  for  any  damage wbidt 
even  in  that  case  he  would  be  likely  to  sustain.  The 
argument  to  be  deduced  from  the  Lands  Claaset 
Consolidation  Act  cannot,  as  it  seems  to  me,  alter 
the  distinct  terms  of  a  contrsct.  If  we  were  to  per- 
mit such  alteration  we  should  make  for  the  contract- 
ing parties  a  baigain  which  they  have  not  dreamt  ot 
themselves.  On  tbe  whole,  it  seems  to  me  that  tha 
defendant  Lanrie,  in  oonsideration  of  the  assent 
given  to  this  Act  of  Fkrliament,  covenanted  to  pay 
for  the  general  damage  a  aum  certain  by  way  of 
compensation,  and  that  in  the  same  event  that  thiqr 
should  pay  also  a  stipulated  aum  for  the  acreage  el 
such  lands  as  might  be  taken  of  the  property  of  th* 
plaintiff,  consistiog,  antithetically  to  general  damage^' 
of  particular  daaiage  which  tbe  owner  of  the  estata 
might  have  suffered.  It  seems,  therefore,  tiiat  thee» 
two  pleas  are  insufficient  as  a  bar  to  the  action,  and! 
that  tbe  plaintiff  ia  entitled  to  recover. 

Pakkb,  B. — It  is  unnecessary  for  me  to  state  the 
ideadingsin  this  case.  The  question  is  as  to  the 
tme  oonstraction  of  the  deed,  which  was  prepared^ 
oppurentiy  in  the  confidence  that,  if  tbe  Bill  foa 
imucing  the  Direct  Portsmouth  Railway  passed  into, 
a  Uw,  the  promoters  would  certainly  carry  the.nndw- 
takiog  into  effect  If  the  parties  bad  contemplated, 
the  possibility  that  after  the  Bill  passed  the  railway, 
would  have  been  abandoned,  it  is  probable  a  distinct 
provision  would  have  been  mode  for  that  event,  leav- 
rag  no  doubt  whatever  as  to  the  intention  pf  tbe 
ooirtraeting  parties.  As  the  deed  is  framed,  soma 
doubt  may  arise  as  to  the  intention,  and  also  as  to 
what  tbe  parties  would  have  stipuUted,  if  tbe  pre- 
sent state  of  facts  had  been  presented  to  them.  All 
we  can  do  is,  to  look  to  the  words,  and  in  constru- 
ing the  deed  we  must  adopt  the  established  rule  of 
construction,  to  read  the  words  in  their  ordinary 
grammatical  sense,  and  to  give  them  effect,  and  to 
make  such  a  construction  as  does  not  lead  to  an  ab- 
surdity or  inconvenience,  or  would  be  plainly  repug- 
nant to  the  intention  of  the  parties,  to  be  coUectM 
from  other  parts  of  the  deed.  I  think  the  parties 
have  bound  themselves  by  their  covenant  that,  the 
company  is  to  pay  the  3,000/.  for  which  the  actioa 
is  brought  immediately  after  the  pasring  of  the  Ac^ 
although  the  railway  should  not  be  coustructed,  nov 
any  damage  done  to  the  plaintiff.  They  have 
covenanted  in  the  event  of  the  Bill  passing  into  a 
law  in  the  present  or  the  ensning  session  of  Parlia- 
ment, that  the  company  shall  perform  two  covenants^ 
first,  that  tbe  company  should  pay  at  the  r^  M 
120/.  an  acre  for  all  land  that  might  be  required,  and 
for  damage  by  tevennce.    If  no  land  should  be 
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leqniied  the  stipulated  prioe  waold  not  be  Myabie ; 
m  none  WM  reqtiiied  the  defandanta  cosla  not  be 
oaOednpon  to  pay  any  part  of  the  prioe.  Theieoond 
oorenant  ia,  that  diey  aie  to  pay  3,006/.  to  the 


plainttrs ,  ,  .^ 

cmdnK  of  the  road  near  the  entranoe  of  the  paric  by 
•  bridge,  the  knrraing  of  that  road  and  obetructing 
tb»  Tiew,  diatnrbing  the  piiracy  of  the  park,  the 
•ipense  of  a  temporary  resideooe,  the  depreciation 
in  Hie  ralne  of  the  readence,  the  additional  ezpenae 
is  tkb  cnltiTation  of  the  farm  by  reason  of  the  altera- 
tian  of  the  road  lea^g  to  Leatherbead  and  other 
toma  in  the  oMghbonihood,  aad  i^  other  damage  to 
b*  dene  to  the  mannon-boiae  and  park.    This  latter 
oevenant  is  a  distinct  and  seeaiate  one;   it  is  not 
laade  to  be  contingent  upon  the  company  requiring 
tbe  land.    Then  comes  a  coTmant  that  the  plaintin 
Aonld  convey  apon  the  tender  of  1201.  per  acre  and 
3.eeW.    There  is  no  time  atipolated  for  the  pay- 
ment of  the  3,000/.  and  the  phuntiff  is  not  bonnd  to 
conTey  at  any  time  wiAoot  a  tender  of  the  price  of 
(he  land  and  3,00W.  tins  obtuning  a  lien  upon  the 
land  for  botii.    But  the  defeodaata  are  not  bonnd  to 
paf  tile  3,000/.  at  any  precise  and  stipoiatad  time ; 
tm  that  they  covenant  is,  tint  in  the  event  of  the 
Bffl  passing,  the  same  shall  be  paid  as  a  compensa- 
tion for  special  damage  that  soaD  or  may  be  done, 
and  all  other  damage  to  be  done.    It  is  not  said  that 
when  the  BOl  is  passed  the  moooy  shaU  be  paid,  bat 
only  that  in  the  event  of  its  passfaig  it  shaU  be  pwL 
Thn  diffesence  in  expresnon  was  pointed  out  by  the 
Cowt  in  the  ceorse  of  the  argun>«it;  and  it  ma 
SBggested  that  tiie  cevemmt  was  to  be  read  in  the 
■am*  way,  in  the  event  that  has  happened,  of  the 
passing  of  the  BUI,  aa  if  intoodueed  into  a  deed  pre- 
pared after  the  Bill  had  passed;  and  if  so,  it  conld 
not  be  contended  to  be  a  covenant  that  it  was  to  be 
paid,  nnless  damages  of  the  nature  supposed  had 
aetnaUy  accmed  or  oceoired.  Even  so  iead,it  would 
hare  been  questionable  whether  that  woold  have 
been  the  true  meaning  of  the  covenant    A  diffi- 
«llty  would  have  occuned  aa  to  the  time  of  payment 
arid  to  be  made  when  any  damage,  however  small, 
oooored.    If  so,  neatly  more  than  tiiia  aasoont 
vnndd  be  payable  U  the  wh<de  cam  woidd  become 
iae,  and  uere  is  no  provinon  for  the  payment  of  a 
jnoportionate  part.    On  ttie  other  hand,  if  it  would 
be  payable  when  all  the  past  damage  had  been  aos- 
Mned,  the  payment  mast  be  indefiaitalj  postponed, 
and  posnbly  would  never  arrive.    But,  m  tram,  this 
■lode  of  considoing  the  qneatiim,  if  the  dead  had 
been  executed  after  the  act,  ia  certainly  erroneous. 
There  is  a  great  difference  between  tack  a  covenant 
before  a  Bill  passes,  and  after  a  Bill  becomes  a  law. 
AttBt  a  BiU  becomes  a  law  there  could  be  no  mason 
for  paying  money  to  the  plaintiff  except  as  oompen- 
fation  for  actual  damage.    Before  the  BiU  became  a 
law,  the  pUntiff  might  oppoee  it,  possibly  with  suo- 
etse,  and  the  covenant  not  to  oppose  fambbee  a  good 
naaon  fer  making  the  covenant  to  pay  absolute.    It 
is  to  be  the  price  given  to  the  {daintiff  for  agreeing 
to  give  the  company,  through  the  medium  of  the 
Act,  a  power  for  three  years  to  a&ct  his  eetate,  by 
axercisinr  the  powers  of  the  Act ;  and  the  form  of 
tha  deed  in  this  case  shews  ciaaily  that  the  pbdntiS's 
tonsent  was  the  consideration  for  which  the  da- 
ftnJanhi  covenanted  the  money  should  be  pud.    In- 
daed  it  is  expressly  sostatod.    I  cannot,  therefon, 
consider  this  covenant  of  the  defmdants  to  be  on 
tite  same  footing  as  if  introdaoed  in  the  same  words 
ki  a  deed  executed  after  tlie  passing  of  the  Act,  aa  it 
Is  a  condition  precedent  to  the  covenant  having  com- 
pleto  effect.    The  monej  is  to  be  paid  at  some  time, 
and  as  no  precise  time  is  fixed,  it  is  payiUtle  imme- 
diately.   It  is  not  stated  that  it  is  to  bis  paid  as  soon 
aa  any  damage  shaU  be  done,  or  aftor  aU  shaU  be 
done,  and  the  inconvenienoe  above  poiated  out  of 
Hie  other  construction  forms  a  good  reason  for  not 
adopting  it.    Neitiier  can  we  say  the  payment  ought 
to  be  at  a  period  when,  according  to  tbs  provisions 
•f  the  Act,  the  time  forasseeang  the  damagee  would 
arise,  for  that  would  be  to  alter  the  tanguase,  and  to 
bitroduce  new  terms  in  it ;  and  indeed  all  damage 
qieciaUy  mentioned,  could  not  be  the  subject  of 
compeiuation  to  the  plaintiff  if  the  covenant  had 
not  been  introduced.    The  rule  upon  this  subject 
baving  been  so  lately  laid  down  by  the  Court  of 
Q.B.  aad  I  think  very  rightly,  that  the  teat  where 
hods  are  iqjnrionsly  affected  by  the  construction  of 
a  rdway  is,  whether  if  they  are  deteriorated  in  value 
by  an  act  done  by  an  individnal  withont  the  authority 
of  aa  Act,  the  landowner  might  obtain  compensa- 
tfon.     And   indeed   the   damagee  enumovted  do 
tern  a  reasonable  objection  on  tlie  part  of  a  resi- 
dent gentleman   to   the   proximity   of  a   raUway, 
thongn  not   entitUng   him   to   compensation.     It 
]•  tobe  observed  that  it  may  be  that  the  pasung  of 
tfaa  Act  would  be  a  practical  damage  to  the  plaintiff, 
because  it  would  render  his  place  leas  saleable  by 
liaiiiii  at  the  power  of  the  company  to  make  the 
laUroed,  during  the  period  they  nave  the  power  of 
ntUng it  by ^  Act^ttion^ the  railroad  shaU not 
be  aetaally  made,     witboat  altering  any  of  the 


words  of  the  dead,  and  according  to  their  true 
onhnary  meaning,  I  conaider  this  a  reasonable  con- 
struction of  the  covenant, — ^thatthe  3,000/.  is  merely 
the  price  of  buying  off  the  plaintiff's  opposition,  and 
he  having  consented  to  the  BiU  passing,  it  most  be 
paid,  and  when  paid  the  plaintiff  ia  not  to  insist 
afterwards  on  any  compensation  whatever  for  any 
kind  of  damage.  In  this  view  of  the  case  it  is  imma- 
terial whether  the  road  be  constructed,  or  attempted 
to  be  constmeted,  or  not ;  the  only  conation  prace- 
d«nt  Ixaag  that  of  the  passing  of  the  Act  of  Pariia- 
ment;  and  that  being  averred,  the  plaintiff  is  en- 
titled to  leeover ;  ana  therefore  there  meat  be  jadg- 
ment  in  my  omnioa  for  the  plaintiff^ 

PotxocK,  C.B.— The  qoestioa  is.  what  is  tiie 
true  construction  of  the  contract  which  tiM 
parties  have  entered  into?  Two  constractions 
are  presented  to  oar  attention.  On  the  part 
of  the  plaintiff  it  is  coatendsd  that  the  agree- 
ment means  that  in  ooBsideratioa  of  the  assent 
of  the  plaintiff  to  the  paseiag  of  the  BiU  the  dafend- 
aate  agreed  that  in  the  event  of  the  BiU  passiag  into 
a  law  the  company  would  fiilfiU  certain  eonditioiia, 
one  of  whieb  waa  to  pay  to  the  plaintiff  the  sum  of 
3,000/.  in  faU  eompeaeation  for  the  general  damage 
whidt  the  line  of  railway  should  or  might  do  to  the 
mansion,  park,  and  estate  belongisr  to  the  phintiff, 
indoding  certain  heeds  of  sped&d  damage  or  ii^ury, 
none  of  which,  it  is  to  be  observed,  not  one  single 
individual  source  of  damaiie  which  is  there  mume- 
rated,  being  of  a  description,  that  which  woold 
arise  from  the  actual  constractioa  of  the  railway, — 
none  of  the  damage  that  has  been  aUnded  to  by  my 
hamed  brother  rarke  in  his  judgment  just  now, — 
siudi  aa,  that  the  estate  cocdd  not  conveniently  be 
sold  in  tiie  meantime,  or  was  liable  to  be  taken,  or  was 
taken  dnrinfj  the  period  of  tiiree  years, — no  such 
uncertainty  m  respect  of  enjoyment  of  the  estate,  or 
the  posaibility  whether  the  railway  could  or  not  be 
censtmcted;  no  damage  of  that  sort  was  mentioned; 
nothing  ia  mentioned  in  the  agreement  except  that 
deacription  of  damage  whidi  could  alone  aiiae  from 
tlie  aciaal  making  of  the  raSway  j  and  the  plaintiff 
oontends  that  the  only  condition  preeedeat  to  his 
(•coveting  the  nnney  is  the  passing  of  the  Act,  and 
that  tiie  eonadetation  he  gave  waa  his  aaaent  to  the 
Bill;  and  heomtenda  that  aa  soon  aa  the  BiU  passed 
hu  title  to  the  3,000/.  aoomed.  On  the  other  hand 
the  defendants  contend  that  the  agreement  was,  in 
efleet,  to  settle  the  amount  of  damage  as  between 
flie  claimant  and  the  oompany,  when  any  damage 
riionld  be  done ;  and  that  if  tM  oompany  shonld  not 
proseewto  the  sdieme  at  all  it  would  not  have 
to  pay  the  sum  of  3,000/.  In  oonstminf;  this 
agreement  I  think  we  are  entitled,  and  indeed 
I  may  say,  that  we  are  bonnd  to  consider  not  only 
the  actual  words  of  the  oontract  itself,  but  all  the 
cJrcumstanoeaof  the  transaction,  so  far  ss  the  statute 
law  and  enactments  in  the  public  statntea  have 
reference  to  the  sulgect  matter.  Now  the  pnUic 
Act,  8  &  9  Vict.  0. 18,  commonly  oaUed  the  "  Lands 
Clauses  Consolidation  Act,"  makes  provision  for 
compensation,  and  enacts  that  landa  may  be  taken 
for  undertakings  of  a  public  native;  and  I  auy  here 
tAtem,  that  the  very  erpiassioa.  "  may  be,"  wUch 
I  have  just  used,  does  not  mean  "  may  or  may  not 
be;"  but  "  may  be  taken"  as  there  used,  is  "  may 
be a<tea//y taken,"— not  "may  be"  taken,  psan'- 
Nf  er  emtinpenlly;  but  "maybe"  " metnallv" 
taken.  And  it  divides  the  compensation  into  two 
parts, — namely,  what  is  to  be  paid  for  the  vdne  of 
the  lands  to  be  porchased.  and  the  sum  of  money 
to  be  paid  aa  compensation  for  damage  done  to  the 
other  lands  bdonging  to  the  same  individual.  As 
these  danses  form  part  of  the  general  law  of  the 
land,  not  merely  as  being  prasumably  known  to  aU 
persons,  but  probably  as  having  been  refened  to  and 
stated  by  those  who  framed  this  agreement, — we  are 
entitled  to  look  at  these  clauses  just  as  much  ss  if 
they  had  be^  embodied  in  the  agreement  itaelf; 
and  it  appears  to  me  that  so  reading  the  agreement; 
and  so  looking  at  the  publie  law  of  the  land,  tiie 
atpcement  between  these  parties  was  made  exprasely 
with  reference  to  these  clauses.  Now,  I  find  by  the 
terms  of  the  agreement,  the  company  are  to  perform 
the  following  stipulations  and  conditions, — which 
are  two  only;  namely,  first  they  are  to  pay  for  so 
mudi  of  the  land  as  may  be  required,  or  as  may  be 
severed  from  the  remainder, — tbey  are  to  pay  for 
that  at  the  rate  of  120/.  per  acre ;  and  as  the  oom- 

aare  to  purchase  at  that  rate  not  only  all  the 
that  is  reifuired,  but  aU  the  land  that  ia  severed 
from  the  reraamdrr,  the  price  of  the  land  naturally 
and  necessarily  indudee  the  price  of  severance.  If 
that  be  dU  that  ia  severed,  there  can  be  no 
damage  remaining  to  be  paid  for  by  the  agree- 
ment itsdf.  The  second  stipulation  is  the  one 
on  which  the  question  new  turns ;  and  that 
aecond  stipulation  is  to  pay  3,000/.  in  fUI  com- 
peasation  for  the  whole  dunage  whidi  tiie  line 
of  railway  should  or  might  do  the  mansion  and 
other  lands  of  Mr.  Bland,  whidi  are  not  tikea 
and  not  subject  to  it.  Then  there  is  a  covenant  by 
the  ptaintiff,  that  on  tender  of  these  two  sums, 
aamdy.  tiha  valaa  of  tha  land  at  laW.  an  acM,  Md 


the  sum  of  3.000/.  before  mentioned,  he  (the  | 
tiff)  wiU  convey  the  lands  and  daUvar  poasai 
Now,  Ido  not  see  that  the  order  in  which  theaeatipa- 
lations  are  placed  makes  the  one  a  condition  prsoa- 
deat  to  the  other ;  bat  in  oonstraing  the  wosda  that 
the  parties  use,  it  may  be  not  unimpintaat  to  oooa 
sider  that  they  have  made  two  stipalatiaas :  tha  (krat 
is,  that  the  land  shaU  be  pud  Mr;  seeondly,  that 
the  damage  shall  be  paid  for.  The  present  fontwitinss 
on  the  put  of  the  plaintiff  ia,  that  the  first  stipulatioa 
is  of  no  importance  whatever,  and  is  no  preeedeat 
whatever  with  reference  to  flie  second;  but  that  tha 
comnany  was  bonnd,  and  ought  to  perform  the  ae- 
cond portion  of  the  agreement,  making  no  referatma 
to  the  first  at  all.  Inaamiub,  however,  as  these  two 
eonditions  are  in  tiie  amement,  althoagh  mentioaail 
together,  I  infer  from  nem,  and  from  tiie  nrnnmrim 
which  thai 
reference 
the  Aet,  w 
company,  ai^  that  they  really  meant  to  pswride  that 


1  they  are  mentioaed,  that  the  agreement  had 
nee  to  the  aaaettca  which,  on  the  passiag  of 
et,  would  arise  between  the  pbmtiff  aad  41m 


instead  of  reeorting  to  arbitnttoa  or  to  a  jarr,  in  . 
the  event  of  the  Act  passing,  the  claim  of  the  bImb> 
tiffshonldintlwt  ease  be  considered  to  be  settiedby 


sgreement,  probably   on  very  liberal  terms,    tha 
land  to  ba  at  so  maeh  pet  acre,  and  the  geaent 
damage  at  a  grass  sum;  but  that  it  was  not  inteadid 
as  accessory  to  the  payaient  of  one  earn,  stiU  lesa  ta 
aoake  the  latter  payment  of  3,O0W.  payaUataataaAsp. 
aad  wholly  irrespective  of  whether  any  lands  ahoald 
be  taken  or  any  damage  done  to  it.    It  appease  to 
me  that  if  tiiis  agrsement  had  been  eatsnd  into 
aft«  the  paasii«  of  the  Act,  no  doubt  woaJd  hava 
arisen  as  to  ita  traa  coastinctiM  ;   and    if   diat 
be  so,  I  own  I  do  not  see  why  it  may  not  be  oao- 
stoned   in  the   same  way,   thongh  the  agrseasent 
was  made  before  the  pasang  of  the  Act.    It  waald 
have  been,  on  the  other  hand,  that  the  owner  of  tba 
land  consented  to  the  passing  of  the  Aet,   which 
would  be  of  no  possible  mischief  to  him  whatever  if 
Oe  Act  did  not  pass  at  ati;  and  his  oonsaot  to  tha 
Act  passing  amounted  to  nothing,  unleas  the  Act  dii 
pass;  and  the  Act  having  passed,  then  ariaaa  Iha 
question  what  he  shaU  be  paid  for  his  bad.  and 
the  oompensatioD  for  damage,  in  the  manner  stiaa 
Uted  for  bv  the  agreement.    And  I  nndarataad  tha 
plaintiffto  say  this:  "If  I  assent  to  the  psssing «f 
this  BUI,  and  do  not  oppose  it,  yoa  must  agree  to  a 
stipulation  that  I  shall  stand  in  the  aaraa  fsiiaaaWo 
position  in  respect  of  compensation,  to  be  Awtimttif 
ascertained  beibrehand,— that  I  majhaveao 
costs  to  pay  and  no  expenses  to  near     ~~ 
certainity  or  anxiety  to  nartsia  "    The 
"  shaU  or  may,"  used  with  reference  to  the  damags 
to  the  mansion  and  other  lands  of  the  plaintiff,  waa 
nr^  upon  us  by  the  plaintiff's  counsel  as  shewing 
that  the  sum  of  3,000/.  is  to  be  paid  whether  anr 
damage  is  done  or  not ;  but  this  argument  certainly 
produced  no  effect  on  my  mind,  for  the  expression 
general  damage  "  which  the  line  of  railway  shaU  or 
may  do  to  the  said  aiaasion,"  &e.  fai  my  judgmei^ 
is  with  reference  to  tUa  Aet  eapeeiaUy.  and  tha 
making  of  tbeagreemeat.  aad  the anb^ect  matter,  and 
thestatate.    With  reference  to  the  nghteof  lh«|— . 
lies,  in  my  opinion  tiia  expresnon  "shall  or  B«y 
be,"  is  grammatieaUy  toba  read  "shaU  or  oaayaotaallr 
take  ]dsee;"  and  if  the  word  "actnaUy"  wietaiaUia 
deed  (and  I  think  it  ought  to  be  read  aa  if  it 
there),  I  think  it  is  perfectly  certain  the 
not  claim  the  3,000/.  until  soeae  aetnu  rissnay  had 
been  done.    And  I  nay  observe  here,  that  u  tiia 
18th  section  of  the  Act,  "  damage  that  may  he  MSt 
tained"  is  an  expression  to  be  found;  wlaA  ex- 
pressionit  is  impossible  to  constrne  in  any  other  way 
than  as  damage,  not  possiUa,  but  dnmaas  whus 
actuaUy  may  be  sustained.    I  think,  tbtnhm,  that 


that  waa  what  was   intended   to  be   refcrsed  to; 

but  it  seems  to  me  tiie  very  langoage.  aad  the 
very  agreement  with  reference  to  the  iangua^e  wUeb 
the  Act  uses,  expresses  "  sbaU  or  may  be  doae."  aa 
meaning  "  shall  or  may  aeiuaUp  be  done."  C«t- 
sideling,  tiierafoie,  all  the  drcomstaaces  which  be- 
long to  the  agreement,  aad  to  the  langaaga  aaed,  1  do 
not  find  mysdf  fettered  by  any  such  grammatiiail  odd- 
stmction,  onpoaed  to  the  view  I  have  taken,  aa  cam^ 
peb  me  to  oedde  in  a  manner  which  I  mast  aa^  i^ 
I  think,  not  only  contrary  to  the  intention  of  Iha 
parties,  but  exceedingly  conteary  to  the  jnatica  of  tha 
case,  and  to  the  geanal  policy  that  diould  be  oh> 
served  in  oases  <rf  a  like  natora.  I  mast  say,  aaan> 
over,  that  I  entertain  no  doabt  whatever  that  tha 
construction  which  I  have  put  on  the  eoirtiac^  i* 
that  which  the  parties  inteiMJeil ;  and  I  think  it  ia 
the  far  better  and  mere  reasonable  oonstnictioi^aad 
for  tiiat  reason  I  adapt  it.  The  whole  aeope  of  tha 
agreement  appeus  to  memndiaaontoicaeaBhlaaa 
agreemoit  to  take  a  jast  value  as  oompeaaatiaa^ 
upon  the  passing  of  tiie  Act,  withoat  anj  qnaatiav 
of  ptioe  between  the  parties,  than  to  provide  far  Aa 
Mnnent  of  the  sum  of  3,000/.  at  aU  evante  if  «^ 
Bill  shonld  pass,  witiiont  any  rafsrnate  to  whalkar 
taf  iqjnry  abeold  or  should  not  be  done.  The  au 
juries  for  whidi  onimiensartnn  is  provided  by  tiaa 
agreement  are  all  of  them  ancfa  iniuriea  aa  could  atqt 
tnae  eaat^  froB  the  aetaal  asoatraetiea  of  lhanB> 


Digitized  by 


Google 


Avairir  16,  ISSV.} 


THE  LAW  TIMES* 


2«» 


EXCHKQUSR. 


SXOHEpUGih 


BANKRUPTCY. 


way;  rad  do  not  incloda  ■dv'  oOmt  iivariM,~^!er- 
tmly  tbejr  do  not  iadode  the  iniories  m;  brother 
turn  has  ja«t  tafenred  to,— «amely,  that  the  land 
night  be  tied  up  before  a  certain  period,  widKwt  a 
inoapective  posnbility  of  the  miicbief  that  night  or 
ai^t  not  ariae.  It  seems  to  mc  to  foUovr  ih>m  the 
Kry  langoase  used  by  tlie  agreement,  that  they  did 
»ot  intend  that  oompenaadon  should  be  paid,  axeept 
in  the  event  of  the  railway  being  actually  made.  I 
tliink,  therefore,  that  our  judgment  ought  to  be  for 
the  defendants ;  but  as  my  lewned  brothers  are  of  a 
Afferent  opinion,  the  judgment  of  the  Court  most 
be  for  the  plaintiff,     judgment  for  the  plaint^. 

June  6  and  Jnfy  10. 

WitUAUS  «.  Thb  Chestxr  and  Holtbbad 

Railway  Compamt. 

Ctmiraet  made  ty  eeeretaiy—Wken  not  binding  on 

tke  eompan^. 
A  eontraet  made  hy  Me  lecretary  of  a  company  on 

behalf  tf  the  company  it  not  binding  on  them 

mnieu  authorieed  by  the  directors  or  committee  ; 

and  such  contract  ehould  be  by  deed,  wnder  the 

eeal  of  the  company,  and  rigntd  by  the  direetort 

ae  required  by  the  Act  of  Parliament. 

This  was  a  special  case.  The  fikcts  and  arp:nment8 
are  so  folly  stated  in  (be  judgment  that  it  n  nnne- 
oessvy  to  give  them  at  greater  length. 

Piston  (with  him  WHlee),  for  the  plaintiff,  cited 
mmore  ▼.  Kingteote,  &  B.  &  C.  583;  Aeebal  T. 
Zm>y,  }0  Bing.  376. 

3nt  {Keating  with  him)  for  the  defgndants. 
HTDQUXm. 

Mabtin,  B.— This  was  a  special  caae.  The  qnes- 
ttm  stated  for  the  opinion  of  the  Court  was  whether 
tke  plaintiff  was  entitled  to  recorer  on  both  or  either 
of  two  special  counts  in  the  declaration.  The  first 
«wnt  was  founded  on  an  alleged  contract  by  tbe  de- 
Imdants  to  buy  and  accept  from  the  pUntiff  2,000 
tons  of  boiler  plates ;  the  second  count  was  upon  an 
alleged  contract  to  buy  and  accept  from  400  to  SOD 
tone  of  other  boiler  plates  and  of  angle  iron,  that 
being  a  description  of  iron  used  in  applying  boiler 
ylates.  Tbe  defendants  are  a  corporation  created 
and  regulated  by  the  stat.  7  &  8  Viet.  c.  65,  and  not 
by  Ote  general  Act;  but  the  provisions  appHeable  to 
tM  present  case  are  the  same  in  both  Acts.  By  the 
87tli  section  the  affisirs  of  the  company  were  placed 
vader  the  management  and  superintendence  of  the 
directors  who  were  authorised  to  enter  into  con- 
tnets  for  the  execution  of  the  works  of  the  companr 
and  tor  ail  matters  neoassary  fbr  the  transaction  of 
ila  aiiUTS ;  by  the  93rd  section  the  (Brectors  were 
aathorised  to  appoint  one  or  more  committees,  who, 
irhila  three  were  peseht,  were,  by  tbe  94th  section, 
■athoiised  to  perform  the  acts  entmated  to  them. 
Bf  the  ordinary  law,  contracts  to  bind  the  company 
ooM  only,  except  ia  paitieular  instances,  be 
oaatedby  deed.  But  by  the  95th  section  of  this 
▲ct  the  directors,  or  the  canunittee  appointed  by 
Ifcan,  note  anthorised  "  with  respect  to  any  contract 
triileh,  if  made  between  any  private  persons,  would, 
by  law,  be  valid  ahhongh  made  by  parol  only,  and 
B0t  reduced  into  writing;"  and  such  "oonincta, 
■MHie  according  to  the  provisions  thereinafter  con- 
fcinnd,  were  effectual  in  law  and  binding  upon  the 
e—ipaay  and  their  successors."  The  present  alleged 
ooBtiacts  were  contracts  in  which  there  had  been  a  de- 
Imry  and  acceptance  of  part  of  the  goods  under  both , 
and  also  part  payment  under  botii.  It  was  contended 
OB  behalf  of  tbe  plaintiff  that,  under  the  provisions 
bsfcre  alluded  to,  tiie  contract  was  bindinr  on  the 
aoMiwy,  and  assuming  there  was  no  other  Mjeetion 
to  UM  oontiact,  we  think  this  contention  is  well 
The  first  contract  originated  in  a  eircnhv 
IT,  dated  the  24th  of  July,  1846,  which  tbe 
Anetors  caused  to  be  sent  to  the  phrintiff,  and  on 
4m  28th  of  July  he  answered  this  letter.  On  the 
2M  a  board  meeting  of  tbe  directors  was  held,  when 
titit  letter  was  bud  Mfore  tliem,  and  at  this  meeting 
it  vrae  resolved  that  the  tender  be  accepted  of  the 
^Wotiff fbr  2,000  tons  of  iron  at  certain  prices ;  and 
nt  •  canfol  consideration  of  tiiis  resolution  we  are 
of  apialon  that  the  quantity  of  iron  wUdi  the 
il>>jtluiB  resoived  sboald  be  absolutely  accepted  from 
the  pUntiff  was  2,000  tons  altogetiier,  including 
taHerplalet  and  angle  iron.  Under  the  antfaotfty 
of  Ait  reaohition,  Mr.  King,  the  secretary,  on  the 
Mat  of  July,  addresasd  a  letter  to  the  plaintiff, 
iMin|:  that  be  was  instructed  by  the  directors  to 
«itar  ntoan  agreement  for  the  supply  of  2,060  tons 
of  Mler-mlmte$ ;  and,  in  eonaequeooe  of  a  mis- 
aMJentaiwIiag  as  to  the  price,  the  matterwas  not 
tealty  aiiauged  until  some  time  afterwards.  On  the 
Ifith  of  October,  Mr.  King,  the  secretary,  addressed 
a  letter  to  the  plaintiff: — "  Referring  to  my  letter  to 
MB  of  tiie  3Ist  of  July,  of  which  a  copy  is  appended 
hantv,  I  am  now  instraeted  to  state  that  tbediree' 
tan  wBl  agree  to  an  alteration  in  the  terms  as  therein 
itMed,  the  alteration  to  be  to  tbe  following  eflhct,— 
Tbat  the  supply  of  2,000  tons  of  boOer-platee  dull 
OBHistaf  I,(X)Otons  of  tkebest,  and  l,000tonsof 
flW  'best  best,'  at  tbe  same  price  per  ton,"  and 
ttwt  an  some  otiier  terms  mentioned  in  the  letter 
Of  tfae  Slst  of  July  and  set  ont  at  length,  in  whidi 


(iMqaawtity  of  ifon  is  stated.  It  was  statad-it  m* 
left  to  Mr.  Stephenson  and  Mr.  Fairimhs  to  arrange 
as  to  the  quantity  and  pAee  of  each  dssoriptian,  and 
tbe  times  of  delivery,  and  soma  other  stipulations 
whidi  are  aotaiateiiaL  Upon  tiie  19tii  of  October,  ISx, 
Williams  answered  to  this  effect, — "  I  have  your  letter 
of  tbe  ISth  instant,  offering  me  an  order  for  2,000  tons 
of  platet,  half  of  which  are  to  be  best,  and  the  otiier 
half  *  best  beet.'  at  prices  therein  mentioned,  and  a 
quantity  of  angle  iron,  as  will  be  ordered  by  Mr. 
Fairbaim,  all  of  which  I  beg  to  say  I  will  accept."  It 
was  oontended  for  tbe  plaintiff  that  these  two  letters 
constituted  a  contract  with  the  company,  and  that 
by  virtue  of  it  tiie  defendants  were  bound  to  accept 
and  pay  for  tbe  2,000  tons  of  plates,  exoMsive  of  tbe 
aaj;le-iron,  which  might  be  ordered  by  Mr.  Fair> 
bain.  If  the  question  depended  upon  the  mere  con- 
struction of  these  two  letters,  we  probably  should 
have  considered  the  plaintiff's  view  correct ;  but  it 
was  contended  on  the  part  of  tbe  defendant,  that 
Mr.  King,  tbe  secretary,  had  no  aMhority  to  bind 
th«  company,  as  such,  beyond  that  authority  oon- 
faned  on  him  by  a  resolution  of  tiie  directors  or  the 
committee,  the  secretary  of  a  raihtay  company  hav- 
ing himself  no  independent  authority  to  bind  tbe 
company,  and  that  to  bind  them  otherwise  than  by 
a  deed  the  contract  must  be  signed  by  three  of  the 
directors  of  the  company,  and  it  must  be  made  in 
oonformity  with  the  94th  section  of  the  Act  of  Par- 
linnent.  and,  on  consideration,  we  think  thb  argu- 
ment well  founded.  Tbe  secretery  of  a  railway  com- 
pany is  in  a  very  difierent  position  from  that  of  a 
managing  clerk  of  a  private  company  or  firm ;  be  is 
the  secretary,  or  scribe,  only ;  and  imless  his  Act  is 
authorised  by  the  directors  or  tbe  committee,  it  is 
not,  in  our  opinion,  bindHng  on  tlie  cor^ration  or 
company.  We  have  already  stated  that  in  our  view 
the  resolution  of  the  company  only  authorised  a  con- 
tract for  the  purchase  of  2,000  tons  of  iron,  and 
thenfore  it  follows,  according  to  oar  ^dgment,  the 
ooattaet  aUeted  in  the  1st  count,  which  is  fonaded 
on  an  alleged  contract  to  buy  and  accept  2,000  tons 
of  boiler  plates,  exclusive  of  angle  iron,  is  not  proved, 
and  is  not  entitled  to  be  called  a  contract.  It  has  been 
reported  to  as  by  Mr.  Whitmore,  to  whom  it  was 
refaned  by  the  parties,  that  the  letters  of  the  Slst 
of  July  and  the  ISth  and  19th  of  October  were  not 
laid  before  the  directors,  nor  were  tbe  terms  other- 
wise made  known  to  them,  so  no  cooflrmation  or 
ratification  can  be  alleged  to  exist.  Tbe  contract  in 
the  second  count  originated  in  a  letter,  by  Mr.  King 
tbe  secretary,  of  the  28th  of  March,  1846,  request- 
ing to  be  fornished  with  a  tender  for  a  further  quan- 
tity ot  iron.  To  this  letter  the  plaintiff  replied  on 
the  3Ist  of  March,  offering  to  supply  400  to  500  tons 
of  plates  and  artgle-iron  at  various  prices.  This 
letter  was  Ind  before  the  directors  at  a  board  meet- 
ing, held  on  the  6th  of  April,  when  they  authorised 
the  contract  to  be  entered  into  with  the  i^aintiff  for 
350  tons.  On  the  day  of  l^is  meeting  the  plaintiff, 
being  ia  London,  where  the  meeting  was  held,  vrrole 
on  a  slip  of  ipaper,  as  follows: — "Mr.  Walter  Wil- 
liams to  inquire  if  the  company  hove  decided  about 
the  plates,'  and  sent  it  in  to  the  secretary,  whe  re- 
torned  it  to  the  plaintiff,  with  the  foUowing  written 
upon  it  by  him :— "  Tender  acceiAed  for  350  tons." 
On  tbe  nth  of  April,  however,  the  secretary  ad- 
dressed a  letter  to  the  plaintiff,  to  tiiis  effect :  "Your 
tender  of  March  31  for  a  further  quantity  of  iron 
for  the  Conway  and  Britannia  bridges  is  accepted  by 
the  directors,  and  I  am  instructed  to  request  a  Hne 
firom  you  hi  eonfirmation  thereof."  And  on  the  12th 
of  April,  1848,  Mr.  Williams  wrote  to  the  secretary, 
Mr.  King,  stating  that  be  agreed  to  tbe  contract. 
The  phiintiff  considers  tbe  contract  contained  in  the 
second  letter,  of  tbe  30th  of  March  and  the  Uth  of 
April  to  he  the  real  one,  mdeHcet,  a  contract  for  400 
to  500  tons  of  iron,  and  the  second  count  is  foandod 
on  such  a  contraot;  but  for  tbe  reasons  already 
given,  we  consider  there  waa  no  such  contract  bind- 
ing on  the  company,  tbe  directors  having  alone 
airthorised  one  for  350  tons.  It  was  sn^eated  that 
this  count  might  be  amended  sn  the  memonmdam, 
written  by  tbe  secretary  on  the  day  of  the 
meeting,  by  alleging  it  to  be  a  oontract  for  350 
tons;  but  this  could  not  be  done,  because  in 
truth  tin  plaintiff  never  contracted  to  supply  350 
tons.  The  contract  waa  for  tiie  supply  of  mm  400 
to  500  torn,  so  tbat  tbe  parties  never  agreed  «i  uiem; 
tfaerefore  the  substantial  residt  is,  tbat,  aocording  to 
the  agreement  stated  ia  the  case,  the  venlict  must 
be  entered  for  &e  plaintiff  fbr  40/.  Us.  Id.  upon  tiie 
common  count.  There  are  some  other  issues  with 
respect  to  the  other  cennts,  which  the  potties  win 
probably  be  able  to  arrange  among  themselves.  We 
cannot  conclude  without  oalling  attention  to  the  ex- 
treme imprudence  of  persons  draling  with  railway  or 
otiier  companies  on  letters  or  documents  signed  by 
tbe  secretary  of  Such  companies.  There  is  no 
reason  to  suppose  that  any  fraud  was  intended  in 
^is  case,  or  that  the  mistalce  originated  otherwise 
tban  in  an  unintentional  ovarsigfat;  but  tbe  oon- 
suqueuee  to  tbe  plaintiff  is  the  same  as  if  a  gross 
flnad  had  been  practised  on  him  of  the  directors 
aBtikorisiag  one  contract  and  their  secretay  knonr- 


inffreaHNnmiaatiag  one  varying  fh>m  it  to  him,  he 
■ot  •nnoturaUy  supposing  the  contract,  as  cOntdaed 
in  the  letters  of  the  15th  and  ISth  of  October,  was 
die  omtraet  of  tbe  oompany;  but  in  conseqnenon of 
tiiis  oontract  not  being  aotaorised  by  the  rasolnaais 
of  tile  29th  of  Jul^,  whidi  be  most  probably  saw 
saw,  it  is  not  binding  on  the  company,  and  ha  hai 
foiled  ia  his  suit  upon  it.  Persons  dealing  wlita 
these  companies  should  always  bear  in  mind  dad 
sndi  companiea  ore  corporations,  and  esseotiBily 
different  from  or^naiy  putnershipa  or  firms  fbr  au 
purposes  of  oontracts,  with  reference  to  evidence  af 
giving  die  legal  authority,  and  they  diould  insist  «■ 
their  contracts  being  laade  by  deed  under  tha  asal 
of  the  company,  or  signed  by  the  direi^ors  ia  Urn 
manner  prracribed  by  the  Act  of  Parliament,  llien 
ia  no  safety  or  security  for  anyone  deiding  witli  sndi 
bodies  on  any  other  footing.  But  the  same  obswva- 
tion  will  also  apply  with  respect  to  any  devirtion  or 
alteration  in  die  contracts  already  made. 

Judgment  fir  the  drfendaniU, 


Vioa-OHuroaLun  Ensar  Batrca's  Cocar,  lepmlsd  by 

G.  S.  ALuniTT,  Bsq.  BaiiriBter«t-I«w. 

Covar  or  BAjnanrror,  Lonoir,  reported  by  Jsnr  A» 

FoiTBLurQCB,  Bsq.  Banrister.at-I«w. 

Covai  Of  BASKBtrPTOT,  Svauv,  reported  by  J.  I«vT> 

Bsq.  B*nistar«t.Iiaw. 

VICE-CRAXCELLOR  KNIGHT  BRUCFa 
COURT. 
Saturday,  May  10. 
Bx  parte  Cartbb,  re  Caktsii. 
XHeputing  adiudieatton  (ff  banhrupfep. 
Where  a  banhrupt  don  not  atail  Mmee^  tf  tl» 
remedy  for  ditpuiiiu  the  atSudieatien  given  bg 
the  104M  leetion  if  the  Banhrupt  Law  Ctm* 
tolidation  Act,  1849,  ttilt  every  other  remedy  fi^ 
dieputing  the  at^mdi«0ion  remaint  to  him. 
This  was  a  patmon  by  way  of  appeal  from  thb 
commisdonet's  decidon,  under  the  following  dr> 
cumstanees.    On  the  30tfa  of  July,  1850,  Carter  waa 
taken  in  execution  on  a  ca.  to.  at  the  instano*  af 
J.  Dimmodi,  T.  Dimmock,  and  T.  Keeling,  Oraa 
joint  jndgment-crsditors,  and  he  waa  committed  tfr 

ri.  On  the  Uth  of  February,  1851,  J.  DinUnod^ 
Dimmock,  and  T.  Keeling,  filed  a  petition  of  ad» 
judication  of  bankru^cy  against  Carter,  wherel^lon 
he  was  adjudged  banlcrupt,  and  notice  thereof  was 
served  upon  bira  personally  on  the  I9th  of  Febrmry, 
when  he  was  discharged  from  custody.  On  tbs 
28th  of  February  notice  of  the  adjudication  waa 

Siblnhed  to  the  London  Oaxette,  and  the  lOth  tt 
arch  waa  appointed  for  the  first  public  aittbigw 
On  the  19th  at  Mareh,  Carter  presented  to  the  oonv- 
missioner  a  petition,  praying  that  the  adjadicatiaa 
might  be  annulled,  as  tbe  petitioning-crediton^ 
debt  had  become  satisfied  bjr  tiieir  having  taken  1^ 
in  execution.  The  comasiasioner,  however,  cBa- 
missed  tbe  petition,  because  the  bankrupt  had  not 
shewn  cause  against  tbe  adjudication  within  tba 
time  allowed  by  the  104tb  section  of  the  BanlOrapt 
Law  Consolidatian  Act,  1849.  On  tha  23rd  of  AiA 
the  present  petition  was  presented. 

Daniel  appeared  in  support  of  the  petition. 

Suianiton  and  W.  W.  Cooper,  for  the  assigneea, 
contended  that,  after  the  expMtion  of  fourteen  d«ra 
from  the  service  of  noine  of  the  adjudication  on  tbe 
bankrupt,  tbe  comnrissieaer  had  not  jurisdiction  to 
entertain  the  bankrupt's  petition,  and  that  he  bad 
properly  dismissed  it.  The  present  petition  was  also 
filed  too  late,  as  it  waa  not  within  twenty-one  days 
after  the  adjudication  (12th  section),  nor  within 
twenty-One  ditys  after  tbe  advertisement  in  iba 
Gaxette  (233rd  section). 

Tbe  Vicx-Cb  AMCai.i.oRssid  that  though  t^e  baUfck 
mpt  did  not  avail  himself  of  tbe  remedy  allowed  under 
the  104thsection,  yet  every  other  power  or  remedy  of 
disputing  the  adjudication  which  he  would  hava  bad, 
remainea  to  him.  Then  it  appeared  that  hafciu 
the  end  of  twenty-one  days  after  the  advertisemant 
he  applied  to  the  primary  jurisdiction  in  bankraptcy 
to  annul  the  flat.  That  petition  was  in  time,  and  it 
wasoompetenttotfanConrttoentertainit.  TbeCooH^ 
however,  came  to  a  certain  decision,  and  relbsed  to 
entertain  the  petition,  and  that  decision  came  under 
review  before  his  Honoor,  tbe  merits  of  the  case 
Iwing,  that  one  man  had  made  another  a  bootonpt 
without  having  a  legal  debt.  Tbe  pR>ceadin|S  saaat 
be  annulled,  with  costs. 

Wedueeday,  Jtdy  16. 
£r  parte  Johnson,  re  Caoss. 
QffleUa  aieignee—12  if  13  Vict.  e.  106,  *.  4L 
An  action  woe  brought  by  A.  B.  againtt  the  tffieUt 
and  ereditonf  aeeigneee  of  a  bankrupt,  ami  m 
verdict  obtained  far  the  pUmUUT.     t%e  hmiib- 
ruptey.wa*  afltnuarde  fimd  to  be  invalid.    Tha 
creditor^  aetignee  mat  tneohtnt,  and  A.  B.  u>m 
about  to  ieiue  execution  for  the  coite  againtt  lia 
egleial  aetignee,  when  he  applied  to  the  Oami 
fir  proteenon.    It  appteo'ed  that  the  retuU  ef 
A.  B.'e  action  did  not  d^end  upon  the  vaMHf 
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or  invaiidil]/  of  the  fiat,  and  the  Court  eontidered 

that  there  mat  no  juriidietion  to  interfere  with 

A.  S.'iproceedinffi. 

In  January  1848  a  fiat  in  bankniptcy  was  iasned 
■gainat  Mr.  Cross,  nnder  which  be  was  adjodged 
bankmpt,  and  Mr.  Patrick  Johnson  was  appointed 
official  assignee,  and  Mr.  George  Smith  was  diosen 
Cfcditors'  assignee.  In  the  foUowing  month  a  peti- 
tion to  annnl  the  fiat  was  presented  by  Mr.  R. 
Fkrtridge  and  Mr.  Cross,  and  npon  that  petition 
coming  on  to  be  heard,  an  action  was  directed  to  be 
brooght  by  the  petitioners  against  the  assignees,  for 
the  porpose  of  trjring  the  v^dity  of  the  fiat.  The 
action  (which,  however,  was  not  tried  according  to 
the  directions  of  the  Court)  resulted  in  a  verdict  for 
the  pUntiffs.  A  second  action  was  then  directed  to 
be  brought  against  the  creditors'  assignee  alone,  and 
in  thia  a  verdict  was  given  for  the  plaintiffs.  In 
February  1850  all  proceedings  nnder  the  fiat  were 
ordered  to  be  stayed,  and  the  Court  gave  Partridge 
and  Cross  leave  to  sue  out  execution  against  the 
creditors'  assignee.  In  1848  two  other  actions  with 
reference  to  parts  of  the  bankrupt's  property  were 
brought  by  Mr.  Archer  and  Mr.  Hawlcins  against 
the  omdal  and  creditors'  assignees,  and  in  both  of 
the^  actions  verdicts  were  given  for  the  plain- 
tiffs. The  creditors'  assignee  was  insolvent,  and 
Mr.  Archer  being  about  to  issue  execution  against 
Mr.  Johnson  for  the  costs  of  his  action  (amounting 
"to  upwards  of  50(M.),  Mr,  Johnson  applied  to  Mr. 
Commissioner  Evans  for  nrotection.  The  commis- 
sioner considered  that  he  nad  no  jurisdiction  to  in- 
'tefere;  and  accordingly  the  present  petition  was 
presented  by  Mr.  Johnson,  praying  that  as  one  of 
the  officers  of  the  Court  of  Banlamptcy,  be  and  bis 
estate  and  effects  might  be  poteeted  m>m  all  cliums 
and  demands  of  Mr.  Archer  in  respect  of  these 
matters.  It  was  admitted  that  the  validity  or  in- 
validity of  the  fiat  would  not  have  affected  uxe  result 
of  Mr.  Arcber'a  action. 

Jbutelt  and  Wa\fard,  for  the  petitioner,  Mr. 
Johnson,  relied  upon  the  4Ist  section  of  the  Bank- 
ropt  Law  Consolidation  Act,  1849,  as  protecting  the 
oiBdal  assignee  from  personal  liability  for  acts  done 
in  execution  of  his  duty.  They  refeired  also  to  the 
ptovisions  in  the  former  Acts  on  this  sulqect — 1  &  2 
Wm.  4,  c.  56,  s.  22;  5  &  6  Vict  c.  122,  s.  54  ;  and 
dted  R*  Martin.  1  ni.  445 ;  and  itmdi  v.  Clarke, 
10  Bing.  102. 

Craig  and  Reilly  for  the  respondents. 

Jbutell,  in  reply. 

The  Vicb-Chancbllor  said  it  was  not  necessary 
to  say  what  he  should  have  done  with  this  case  if  it 
liad  been  certain  or  even  probable  that  the  result  in 
either  of  the  actions  would  have  been  in  any  respect 
materially  difli»rent  if  Cross  had  been  well  made  a 
bankropt.  But  it  had  not  been  shewn  to  his  Honour 
that,  if  Cross  had  been  proved  to  have  been  well 
made  a  bankmpt,  the  residt  in  either  action  would 
have  been  in  anv  re8i>eet  materially  different.  The 
state,  then,  of  tbe  evidence  before  him  obliged  him 
to  deal  with  the  matter  on  the  supposition  that  the 
bankruptcy,  or  absence  of  bankruptcy,  on  tbe  part 
of  Cross,  was  an  utterly  immaterial  ingredient  in  tbe 
ease.  That  being  so,  it  was  impossible  for  his  Honour 
to  interfere. 


ntso&van  oovxt. 

Beported  by  Dkno  Ciio  HA0XA«,Baq,  of  the  IQddl* 
Tomple,  Bftrrister-at-Law. 

(Before  Mr.  Commissioner  Phillips.) 

Ttteiday,  July  29. 

lieJosBPH  Howe. 

Appointment  tif  amgneet  under  \  i(i  Viet.  e.  110, 

and  10  4*  II  Viet.  c.  102,  by  the  County  Court: 
Held,  that  the  judge  of  a  County  Court  ponettet 
and  may  exereiee  all  the  powert  exerdted  by  the 
Court  for  Relitf((fIntohent  Debtor*  at  a  hearing 
in  reference  to  the  nomination  or  appointment  of 
auipnea,  but  unleu  he  dulyforwardt  the  paper* 
containing  the  notification  of  appointment  and 
acceptance,  at  required  bytheWirU  Viet.  e.  102, 
«.  10,  to  the  Court'houte  in  Lincoln' t-inn-fielde, 
the  Court  will  not  take  judicial  notice  of  the  ap- 
pointment, and  wiU  proceed  to  act  upon  an  appli- 
cation by  another  party  for  the  appointment  a*  if 
there  wa*  no  tub-a**ign*e. 
This  insolvent  was  heard  in  the  Connty  Court  at 
Lancaster  in  May,  1850,  and  Thomas  Smith  was 
appointed  assignee  of  his  estate  and  effects,  botes 
the  papers  were  never  forwarded  to  the  Court  in 
London,  as  required  by  the  10  &  11  Vict.  c.  102,  s.  10, 
upon  an  application  to  this  Court  by  certain  other 
parties,  tbe  provisional  assignee  granted  a  certificate 
tlut  no    sob-assignee   had  been  appointed,  npon 
which  Cooke,  on  their  behalf,  obtained  a  rule  niti 
for  their  appointment  as  assignees. 

To-day,  X.«(ca«  shewed  canso,  and,  with  affidavits 
of  the  appointment  of  Thos.  Smith  by  the  Connty 
Court,  put  in  a  parchment  purporting  to  be  tbe 
actoal  appointment  by  the  County  Coart  at  Lan- 
caster, on  the  10th  of  May,  1850,  acceptance  having 
been  doly  signified,  stamped  with  the  seal  of  the 


Connty  Court,  and  a  certificate  from  the  derk  of 
the  conrt  tiiat  this  was  the  formal  appointmentiasned 
by  tbe  Court,  Smith  had  taken  out  his  appointment, 
tiiough  not  in  this  conrt.  Then  the  question  was, 
whether  or  not  a  person  who  is  appointed  assignee 
by  a  County  Court  was  bound  to  come  to  that 
conrt  and  take  out  his  appointment.  He  had  to 
argue  that,  since  the  statute  10  &  1 1  Vict.  c.  102, 
and  after  tbe  petition  was  referred  to  a  Connty 
Conrt  under  that  statute,  the  judge  had  sole  juris- 
diction in  the  matter,  and  that  all  he  had  to  do  was 
to  transmit  the  record  to  this  court,  and  that  it  was 
not  necessary  to  come  there  and  take  out  his  ap- 
pointment. The  learned  counsel  read  the  words  of 
the  clause,  and  contended  at  some  length  in  effect 
that  the  Connty  Court  had  not  merely  the  |>ower  to 
make  the  appointment,  but  that,  upon  signification 
of  acceptance  made  to  it,  the  clerk  of  the  court  had 
power  to  issue  the  formal  document  called  an  "  ap- 
pointment," which  is  the  evidence  of  title. 

Cooke,  in  reply,  observed,  that  the  Conrt  wu  quite 
aware  that  thLi  Subject  had  been  most  carefully  gone 
into  by  Mr.  Compiissioner  Law,  in  Be  Sarah  Oar- 
tide,  July  1st,  1850,  reported  in  the  Law  Tihbs. 
His  opinion  was,  that  no  matter  by  what  authority  a 
man  was  named  assignee,  his  acceptance  of  the  office 
must  be  signified  to  that  conrt.  The  mere  nomina- 
tion by  the  County  Conrt,  or  formerly  by  the  com- 
missioners on  circuit,  or  even  by  this  court,  althongh 
it  may  lix  the  man  to  whom  the  estate  is  to  be  con- 
veyed, does  not  give  the  property  to  him.  There 
was  something  more  to  be  done  before  the  property 
of  an  insolvent  vested  in  him.  The  man  must  accept 
the  appointment,  and  signify  such  acceptance  to  the 
court.  That  could  mean  nothing  but  the  court  in 
London,  They  must  look  at  the  whole  Act  of  Par- 
liament, and  at  the  practice  before  the  transfer  of 
the  jurisdiction.  The  record  made  at  the  hearing  on 
circuit,  that  a  certain  party  was  to  be  appointed 
assignee,  was  transmitted  to  the  conrt  in  London, 
upon  which,  acceptance  being  signified,  and  no 
reason  appearing  to  the  contrary,  the  appointment 
issued  from  the  office  of  the  provisional  assignee  as 
a  matter  of  course. 

Mr.  Committioner  Phillip*. — After  the  appoint- 
ment by  the  circuit  commissioner,  was  there  any 
limitation  in  practice  as  to  the  time  for  signifying 
acceptance  by  the  party  appointed. 

Cooke. — Yes ;  a  month.  The  30th  section  of  the 
Act  (1  &  2  Vict.  c.  110)  gave  the  commissioner  on 
circuit  the  power  to  appoint  assignees  at  the  hearing; 
and  the  45th  section  cave  the  Court  power  to  appoint 
assignees  at  any  time  after  vesting  order  made, 
lliese  sections  must  be  read  together.  There  was 
no  magic  in  the  words  "  appcnntinent  by  the  Conrt 
or  commissioner."  No  property  passed  until  the 
assignee  appointed  or  nominated  did  the  thing  the 
statute  declared  necessary,  namely,  signifi^  his 
acceptance  to  the  Court.  Until  the  signification  of 
acceptance  to  the  Court,  there  waa  no  estate  in  the 
assignee  appointed  or  nominated.  The  Connty 
Courts  had  the  same  powers  as  the  commissioners 
on  circuit  and  the  Court  in  London  possessed  in  re- 
ference to  the  appointment  of  assiioees  at  the  hear- 
ing ;  but  the  acts  and  doing  of  the  County  Courts 
most  be  governed  by  the  same  practice  and  the 
same  law  ns  those  of  the  commissioners  on  circnit 
and  the  Courts  in  London.  For  the  purpose  of 
saving  trouble  and  expense  the  judge  of  tne  Connty 
Court  was  substituted  for  the  commissioner  on  cir- 
cuit. The  clause  in  the  10  &  II  Vict.  c.  102,  gave 
him  the  same  power  as  the  30tb  section  of  1  &  2 
Viet.  c.  110,  gave  to  the  commissioners  on  circuit. 
These  clauses  were  mutatit  mutandi*  the  same.  It 
must  therefore  be  looked  npon  as  a  part  of  the  1  &  2 
Vict.  c.  110,  and  the  judge  of  the  Connty  Court  must 
consider  himself  as  a  commissioner  of  the  Court  for 
Relief  of  Insolvent  Debtors,  and  governed  by  the 
same  law  and  practice  as  other  commissioners. 
The  law  (sec.  43)  required  that  in  all  cases  there 
should  be  a  signification  of  acceptance  to  this  Court. 
Then  in  tbe  present  case  there  had  been  no  significa- 
tion of  acceptance  to  this  Court  under  the  45th 
section,  therefore  the  property  was  still  in  tbe  pro- 
visional assignee  of  the  Court. 

Mr.  Commissioner  Phillips. — There  is  one  thing 
clear,  that  this  appointment  is  not  registered  in  the 
books  of  the  provisional  assignee  of  tne  Court,  nor 
had  he  applied  to  have  it  registered  on  thia  parch- 
ment, purporting  to  be  an  appointment  by  the 
Connty  Court  at  Lancaster.  There  was  no  sig- 
nature that  it  was  entered  of  record  by  the  provi- 
sional assignee.  Had  that  registry  been  made  ac- 
conling  to  that  Act  of  Parliament  ? 

Luca*  said  it  was  utterly  indifferent  or  not,  so  far 
as  the  appointment  was  concerned.  Tbe  judge  of 
the  County  Court  was  to  transmit  all  the  documents 
here  to  be  registered,  and  if  that  appointment  bad 
not  been  registered,  it  was  merely  the  laehe*  of  the 
judge  of  the  Connty  Court  in  not  forwarding  them, 
and  could  not  affect  third  persons.  A  year  had 
elapsed  since  he  had  acted  as  assignee,  and  he  had 
got  in  all  the  estate  and  distributea  it  The  learned 
counsel  referred  to  Re  Notten,  12  Law  T.  248,  and 
contended  that  be  had  the  anthoiity  of  tbe  learned 


commissioner  for  saying  tiiat  front  and  after  the 
order  of  reference,  the  jurisdiction  of  the  Court  in 
London  ceased,  and  that  it  could  not  afterwards 
interfere. 

Mr.  Commissioner  Phillips  said  he  was  con- 
strained to  adhere  to  his  opinion  expressed  in  .Re 
Notlfn,  respecting  the  appointment  of  assqinee*  in 
insolvency  cases  t^  the  County  Courts.  He  differed 
toto  calo  from  the  judgment  of  Mr.  Commissioner 
Law.  After  giving  all  attention  to  it,  he  oonfieased 
he  could  not  bring  Ms  mind  to  the  conclusion  he 
did.  As  to  the  case  of  Notten,  he  did  consult  the 
Chief  Commissioner,  and  his  answer  was  as  real 
out.  He  had  consulted  him  again  that  moming^ 
and  his  answer  was,  his  mind  wavered  very  mnch, 
and  Mr.  CommissioneT  Law  having  given  the  fnllaat 
consideration  to  the  snbject,  he  (the  Chief)  det^red 
his  vote  to  be  thrown  into  the  scale,  althongh  waver- 
ing. He  (Mr.  Commissioner  Phillips)  was  not  con- 
vinced by  Mr.  Commissioner  Law's  judgment,  and 
it  would  lead  to  great  saving  of  expense  and  tronUe, 
if,  instead  of  collating  various  Acts  of  Parliamentt 
they  would  take  the  plun  words  of  the  clause  and 
understand  it.  The  plain  question  was,  had  not  s 
commissioner  on  circuit  merely  the  power  to  chroni- 
cle, but  also  to  appoint  ?  He  was  clearly  of  opinion 
that  he  had  both,  but  snbject  to  the  oontingencies 
mentioned  by  Mr.  Cooke.  The  statute  (1  &  2  IHet. 
c.  110,  s.  30)  said  that  such  commissioner  shonld 
have  tbe  same  power  at  the  bearing  of  an  insolvent 
in  the  country,  as  the  Court  had  m  Londtm,  and 
that  he  should  make  all  orden,  &e.,  necessaij  for 
the  discharging  or  remanding  of  the  prisoner,  "aid 
otherwite  retpeeting  tueh  pri*oner  and  hi*  ichedale, 
and  hi*  creditor*,  and  hi*  a**ignee*.  as  the  sail 
Court  for  relief  of  insolvent  debtors  may  make,  give, 
or  do  in  the  matters  of  petitions  heard  by  the  said 
Court  and  that  in  each  and  every  matter  to  be  heard 
and  inquired  into  by  such  commisDoner,  he  *katt 
have  the  tame  power  a*  the  *aid  Coart  wotdd  hoot 
therein,  if  tbe  same  were  heard  and  inquired  into  bf 
the  said  Cotut."  He  shall  have  the  same  power  as  tiio 
said  Court.  What  Conrt  ?  Why  the  fuH  Court. 
If  the  power'  of  the  Court  followed  tbe  eommissiaoer 
into  the  connt]T,and  be  astwith  the  same  power,  where 
then  was  the  difficulty  i  And  all  and  every  act  done 
shall  be  transmitted  to  tiie  said  Court  signed  by  the 
judge  (10  &  II  Vict.  c.  102,  s.  10).  To  what  Court 
shall  they  be  transmitted  ?  Why,  to  the  said  Conrt 
whose  powera  were  given  to  the  commissioner  on 
circuit.  111?  judge  of  the  Connty  Court  bad  Ota 
same  power  to  appoint  assignees,  but  snbject  to  tbe 
return  of  the  appointment  and  ngnificatiM  of  uts^ 
ceptance  signed  by  the  judge  as  directed  by  Ate  Act 
(10  &  11  Vict  c.  102,  s.  10).  These  docnments 
were  to  be  transmitted  to  this  Conrt  as  reooids.  He 
was  not  going  to  blink  the  question  tint  it  was  Vblb 
practice  of  uie  commissioner  IJH^cirenit  merely  to 
nominate  astlignees,  and  that  tlie;ilourt  of  Ibnr  com- 
missioners hM  a  veto  npon  all  kett  done  regarding 
the  appointment  of  assignees  upon  due  cause  being 
made  to  appear ;  but  what  he  Contended  for  wastliat 
the  commissioned  on  circnit  went  out  irith  the  ftdl 
power  of  the  Court'  pro  hac  vice,  and  was  em- 
powered' to'  do  everything  aC  a'  Bearing  wfasdi 
this  Conrt  was  ,  empowered  to  do^  One  of 
these  powen  "was'  the  appointment  of  aarigneee^ 
subject  to  the  contingencies  to  which  eVen  tae  »- 
pointment  in  the  full  Court  was  subject^  qamdy,  tne 
signifiMtion  of  acceptance.  (1  &  2  Vict  c.  110,  s.  45.) 
Onee  the  signification  of  acceptance  being  si] 
fied  to  tbe  commissioner  or  Oonrt  this  Court 

no  power  afterwards  to  ibterfere,  except  npon  m 

statuteable  complaint  [t  &.  2  Vict  c.  110,  s.  65.) 
He  vrould  then  go  back  to  sec.  45.  What  was  tin 
language  of  tbe  clause  ?  "And  when  snch  asajgnee 
or  assignees  shall  have  signified  to  the  said  Conrt  bda 
or  their  acceptance  ""—of  what  ?  Said  nomination  ? 
No ;  but' "  tntf'idid  appointment,  the  estate,  efects, 
rights,  and  powers,  of  such  prisoner  vested  in  marti 
provisional  assignee  as  aforesaid,' shall  imnieiliatei7, 
by  virtue  qf  tuch  appointment,  and  without  amy 
oonvevanoe  or  assignment,  vest  in  the  sdd  aaeognee 
or  assignees."  (1  &  2  Vict.  c.  1 10,  s.  45.)  He  eon. 
fessed  he  thought  there  was  great  significatioB  in  tlui 
word  "appointment"  used  there.  He  would  now 
come  to  the  10th  section  of  the  Connty  Courts  Act 
(10  &  11  Vict.  c.  102^ ;  and  be  begged  the  wads  of 
that  section  to  be  fully  attended  to,  for  it  seemed  to 
him  that  tbe  Legislature  had  expressed  itself  in  • 
most  nnmistakeable  way :  "  The  judge  of  sndi  court 
shall  have  and  possess  the  same  power  and  aatbority 
with  respect  to  every  snch  petition,  and  shall  nsakn 
all  such  orders,  give  all  such  directions,  and  do  all 
such  matters  and  things  requisite  for  the  dischargilig 
or  remanding  of  snch  prisoner,  and  otherwise  respect- 
ing such  prisoner,  his  schednle  creditors,  and  mitig^ 
neet,  as  the  said  Conrt  fbr  Relief  of  Insolvent 
Debtors,  or  any  commissioner  thereof,  migfat  make^ 
give,  or  do  in  the  matten  bf  petitions  hcsrd  befere 
snch  Court  or  commissioner"  (10  &  11  'Victc  102, 
8.  10).  The  Legislature  not  only  gave  the  power  of 
the  Court,  but  of  the  commissioner.  Why  was  that 
word  "  commissioner"  put  in  ?  It  was  UgUy  ere- 
bable  that  tbe  gentleman  who  drew  the  statute  nad 
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heard  the  practiee  of  thlt  Cout,  and  therefore  pt 
fai  thaw  wonb,  that  there  should  be  no  doubt  but 
that  the  jndge  of  the  Conntr  Conrt  had  both  the 
power  of  the  commissioner  and  the  power  of  the 
Cooit.  It  did  not  matter  that  the  commissioner  on 
drcoit  did  not  use  this  power.  The  point  was,  hsd 
be  the  power.  He  thought  he  bad  shewn  clearly 
that  he  bad  the  power.  A  great  portion  of  Mr. 
Commissioner  Law's  judgment  hinged  on  the  prac- 
tice of  the  Court.  But  the  question  was  not  so 
ilnidi  as  to  the  practice  of  the  Court,  as  the  proper 
signMcation  of  ttiesa  words  in  the  10th  section  of 
the  County  Court  Act  (10  &  11  Vict,  c  102). 
The  words  dearly  and  plainly  gave  the  judge 
of  the  County  Court  jurisdiction  to  appoint 
•aaignee*.  It  was  all  very  well  for  Mr.  Cooke 
to  ny,  with  his  naoal  ingenmty,  that  the  ques- 
tion was,  had  that  Conrt  deaily  distinguished  be- 
tween the  word  "appointment"  and  "nomination?" 
He  Old  it  had.  The  25th  rule  of  Court  shewed  this. 
It  was'this — "  Appointment  of  assignees. — Assignees 
wiU  be  appointed,  if  expedient,  bjr  the  Conrt  or  a 
etwimiuioner  at  any  time  after  vesting  order  made." 
Now  what  followed  ?— "  In  a  case  hewd  at  Berwick, 
a  mominathm  by  the  huHeet  will  be  attended  to." 
AppoMmentt  might  be  made  by  the  Conrt  or  a 
eomminioner  at  any  time  after  vesting  order  made, 
bnt  a  uominatioH  by  the  hulieei  would  be  attended 
to.  There  he  said  the  Court  itself  had  made  the 
distinction.  Upon  reading  that  rule,  the  conclusion 
wm  hieritable  that  a  commissioner  bad  not  only  the 
power  to  nominate,  but  to  appoint,  although,  as  Mr. 
Cooke'said,  that  appointment  was  nothing  in  itself 
anlaas  followed  up  by  its  incidents,  the  soWency  of 
tiie  man,  &c.  But  there  was  one  important  portion 
«f  the  appointment,  that  was  the  signification  of  the 
•eoeptance  by  the  creditor  appointed.  What  did  be 
(Cooke)  say  upon  that  subject  ?  That  this  Court, 
■pon  receiving  the  appointment  and  the  signification 
•r  aceeptanoe  by  the  creditor,  signed  by  the  judge, 
was  bound  to  register  the  acceptance,  and  the 
Bppointment  and  signification  of  acceptance  so 
xecorded,  although  emanating  solely'  from  the 
Coonty  Court,  would  be  as  vabd  as  if  made  in  and 
bj  this  Conrt.  The  nomination  or  rather  appoint- 
ment of  assignees  was  made  in  that  Conrt  at  the 
hearing  every  day.  Bnt  the  nonaeceptance  of  the 
appointment  at  the  time  did  not  vitiate  the  appoint- 
nent  in  the  Conrt  above.  Why,  then,  should-  it 
kave  that  effect  in  the  Conrt  below?  Under  these 
drenmstanees,  he  was  as  dearly  of  opinion  as  he 
over  was  of  any  thin^,  that  the  judge  of  the  County 
Conrt  at  the  hearing  ra  his  Conrt  had  the  full  power 
•f  tUa  Conrt.  Bnt  there  was  another  point.  Had 
he  a  i%ht  to  look  at  the  appointment  now  produced 
!■  Conrt  at  all  ?  The  judge  of  the  County  Conrt 
vraa  bound  to  transmit  his  notification  of  appoint- 
ment, and  the  signification  of  acceptance  by  the 
'•"Mtrr  or  other  person,  when  made  at  the  hearing, 
to  tUt  Conrt,  to  be  a  record  of  this  Conrt  The 
eetmeation  of  the  nomination  or  appointment  by 
tiie  jndge,  and  the  signification  of  acceptance  by 
tfaa  person  appointed,  had  not  been  trans- 
Bitied  to  this  Court.  It  ought  to  bare  been 
teansmitted  at  once.  It  had  not  been  done,  and  he 
ooold  not  take  judidal  notice  of  the  act  of  the  judge 
ontil  he  had  duly  certified  it  to  this  Court  bv  the  trans- 
mission of  the  documenti  authenticated  by  his  sig- 
nature. If  the  judge  was  minded  to  keep  this  record 
below  at  Lancaster,  he  could  take  no  notice  of  it, 
and  he  therefore  thought  tiiat  the  rule  should  be 
madn  absolute  for  the  appointment  to  issue. 

Ai/e  oAioIn/e,  ao  rttord  having  been  trma- 
milled  to  Ike  OraW. 
Ijuau  wished  the  affidavits  signifying  this  appoint- 
ment and  acceptance  to  appear  on  the  files  of  the 
Coort. 
Mr.  Commissioner  Phillips. — Yes. 
Ab/».— The  Act  of  ParUament  (14  2  Vict.  c.  110, 
a.  43)  vests  the  prisoner's  estate  in  the  person  nomi- 
■ated  or  appointed  assignee,  "when  such  assignee 
or  aasigneea  shall  have  signified  to  the  taid  Conrt 
bia  or  todr  acceptance  of  the  said  appointment."  . 
..."  Every  such  appointment  shall,  after  such 
aceeptanoe  thereof,  be  entered  of  record  in  the  said 
Cootts"  "  and  such  notice  thereof  shall  be  published 
aa  the  said  Court  shall  direct ;  and  every  person  to 
tpptinted  assignee  diall  be  deemed  to  be  an  officer 
M  the  said  Court,  and  shall  be  liable  as  such  to  the 
eontrol  thereof."  (1  &  2  AHct  c.  110,  s.  45.)  Three 
tilings  are  essential  to  constitute  a  valid  appoint- 
mei£ — 1.  Nomination  or  appointment  by  the  Court, 
Or  eommissioner,  or  judge;  2.  Signification  of  ac- 
eeptanoe by  the  person  appointed  or  nominated  to 
the  said  court;  and,  3.  The  publication  of  such 
Botiee  as  the  said  Court  shall  direct,  No  appoint- 
■Mot  could  issue  without  the  assent  and  direction  of 
either  tJie  Court  in  London  or  the  Cuwuit  Court,  but 
Ae  assent  of  either  of  these  Courts  having  been 
idren,  and  duly  signified  to  the  provisional  assignee, 
Sbe  appointment  would  issue  as  a  matter  of  conrsa, 
provided  there  was  in  the  office  a  ngn^fieatUm  if 
meeeptanee  by  the  penon  nominated  or  appointed. 
The  acceptance  paper  might  and  often  was  filled  up 
in  the  Circuit  Court,  but  if  it  waa  lost,  or  by  snv  acd- 
i  aerer  rMdied  the  Court  in  London,  tbe  ap- 


pointment oonid  not  issue  till  another  acceptance 
paper  was  duly  filled  up  by  tbe  assignee,  and  for- 
waraed  to  London.  But  if  the  appointment  or 
nomination  had  been  made  in  the  Conrt  in 
London,  and  the  acceptance  paper  had  been 
burnt  or  destroyed  before  reachmg  the  office 
of  the  piovisional  assignee,  the  appointment  could 
not  issue  till  another  acceptance  paper  was 
duly  filled  up  and  deposited  in  the  office.  Both  the 
itinerant  and  permanent  Conrt  had  the  same  power 
of  making  the  appointment.  The  County  Court  has 
the  same  power  of  making  the  appointment ;  but 
all  the  difference  of  opinion  that  has  taken  place  on 
this  subject,  hinges  not  so  much  upon  the  power  of 
making  the  appointment  as  upon  the  )mwer  of 
issuing  the  proper  le^  evidence  of  tbe  appointment. 
There  is  no  provisional  assignee  in  the  County 
Courts,  any  more  than  there  was  in  the  Circuit 
Courts,  conseqnentljr  they  cannot  issue  the  legal 
evidence  of  the  appointment  any  mora  than  the  Cir- 
cuit Conrt.  The  legal  evidence  of  the  appointment 
is  a  copy  of  the  order  appointing  the  assignee, 
"upon  parchment,  and  purporting  to  have  the  certi- 
ficate of  the  provisional  assignee  or  the  said  Court,  or 
his  deputy  appointed  for  that  purpose,  endoned 
thereon,  and  to  be  sealed  with  the  seal  of  the  said 
Court ;  and  snch  appointment  shall  in  all  courts  and 
places,  and  without  farther  proof,  be  recognised  and 
received  as  suffident  evidence  of  such  order  and  ap- 
pointment having  been  made,  and  of  the  title  of 
snch  assignee  under  the  same"  (1  &  2  Vict  o.  110, 
s.  46).  The  "appointment"  which  will  issue  by 
the  order  of  Mr.  Commissioner  Phillips  in  this  case 
will  be  regular  in  all  these  respects.  The  appoint- 
ment issuing  from  the  Lancaster  Court  will  be  irrt- 
gular  in  all  these  respects ;  and  when  the  two  docu- 
ments come  in  contact  in  a  conrt  of  law,  as  they  are 
likely  to  do,  the  chance  that  the  Lancaster  parch- 
ment will  be  recognised  in  any  other  light  than  as 
a  curiosity,  is  very  small  indeed.— RspoaTKn. 


X<«  9r(tts« 

COURT  OF  QUEEN'S  BENCH. 

Beported  by  W.  J.  Uneun,  Bsq.  of  the  loner  Tempi*, 

Barriit«r4t-Law. 

SITTINGS  nf  LOWDOIf  ASTKB  TBIWITY  TEBM . 

(Before  Lord  Campbkli,,  C.J.) 

Ttietdaf,  July  8. 

Hkllaby  v.  Weavkb  and  OrBnas. 

CrauMOa  earner — Railway, 

The  dtfendants  eolleeled  goode  in  Woreeeter,  and 

tent  them  by  railway  to  their  detlinaliom,  eeme- 

timet  rteeiving  the  tthole  eott  ({f  eaiHHage,  at 

other  timet  reeeioing  only  the  charge  for  eonvey- 
.    anee  to  the  ttalion.    In  thit  eate  the  goodt  were 

tent  to  Exeter,  and  the  drfendantt  received  the 

whole  charge  for  conveyance: 
Held,  thai  the  drfendantt  mntt  be  eoniidered  at 

common  carriert. 

This  was  an  action  to  recover  48/.  the  value  of 
goods  sent  by  the  defendants  as  carriers  from  Wor- 
cester to  Exeter,  and  lost  on  the  road.  Tbe  de- 
fendants, who  carried  on  business  under  the  name 
of  Crowley  and  Co.  were  in  the  habit  of  collecting 
goods  in  Worcester,  and  of  sending  them  by  railway 
to  the  place  of  destination.  They  in  some  cases  re- 
cdred  the  whole  cost  of  the  carnage  from  the  con- 
signor, and  in  others  only  tbe  charge  of  conveyance 
to  tbe  railway  station.  In  fhe  precent  case,  silk 
goods  packed  in  a  case  were  sent  by  the  plaintiff  to 
Exeter.  The  defendants  received  payment  for  the 
carriage  over  the  whole  distance,  and  sent  them  by 
railway  f^m  Worcester  to  Exeter,  and  during  the 
journey  a  large  portion  of  the  goods  was  abstracted. 

M.  Ckamben,  Q.C.  contended  that  in  forwarding 
the  goods  by  railway  the  defendants  were  not  acting 
as  common  carriers;  that  their  liability  as  common 
carriers  ceased  when  they  had  conveyed  the  goods 
to  the  railway  station. 

Lord  Campbell,  C.J. — I  am  of  opinion  that  the 
defendants,  having  received  the  whole  charge  for 
the  conveyance  of  the  goods,  must  be  treated  as  if 
they  themselves  were  actually  conveying  the  goods. 
Under  the  drcumstances  of  the  case,  tbe  defendants 
must  be  considered  as  common  carriers. 

Verdlet/or  the  plaintiff. 

Wilkint,  Setjt.  and  Additon,  for  the  plaintiff. 

U.  Chamiert,  Q.C.  and  Vnthani,  for  the  de- 
fendants.   

ThiNoktr  Ambrican  Colootai,  AsSOCIATIOlf 
OF  Ibkland  e.  MoBisoN. 

Public  company—  Shareholder— Caltt— Liability. 

The  defendant  wot  the  holder  of  tharet  m  Me 
North  American  Colonial  Attociation  <tf  Ireland. 
Callt  were  duly  [made  and  notice  wot  given  to 
the  difendant,  but  brfore  the  day  tif  payment 
arrived  the  defendant  transferred  hit  iharet : 

Held,  that  the  drfendant  was  ttill  liable  for  the 
payment  efthe  callt. 
The  action  was  brought  to  recover  the  sum  of 

2,818/.  being  the  amount  of  calls  due  upon  1,025 


shares,  of  which  the  defendant  was  the- holder,  in  the 
North  American  Colonial  Assodatioar  of  Irehmd. 
It  appeared  that  the  calls  were  duly  made;  that  the 
defendant  was  at  that  time  the  holder  of  the  shares, 
and  that  notice  of  the  e^s  was  given  to  hhn,  hut 
that  before  the  day  of  payment  amved  the  defendant 
transferred  his  shares. 

Whateley,  Q.C.  contended  that  the  defendant  wSs 
not  liable  for  the  payment  of  these  calls ;  he  was  not 
now  a  bolder  of  shares.  The  Court  of  C.  P.  bad 
dedded  that,  under  snch  drcumstances,  the  defend- 
ant  was  not  liable.  (Semble  Aylttbitry  Bailwaif 
Company  v.  Mount,  4  M.  &  6.  651 ;  5  Sco.  N.  R. 
127.) 

Lord  Campbell,  C.J.— Tbe  Conrt  of  Q.  B.  have 
decided  the  other  way,  (a)  and  my  own  opinion  is, 
that  if  the  defendant  was  a  shareholder  at  the  time 
when  tbe  calls  were  made,  he  is  still  liable  for  their 
payment,  though  he  transferred  his  shares  before 
the  time  for  payment  arrived.  My  opinion  is  quite 
clear  upon  the  subject  for  the  Act  of  Parliament 
provides  that  all  that  is  necessary  to  support  an 
action  for  calls  is  to  prove  that  at  the  time  of  mak- 
ing tiie  calls  the  defendant  was  the  holder  of  one  or 
more  shares,  and  that  notice  of  the  c^  was  given 
to  him.  That  is  alt  which  it  is  necessary  to  prove, 
and  in  this  case  all  these  facta  are  admitted.  The 
Legislature  never  could  have  intended  that  a  share- 
holder might  let  rid  of  his  liability  by  merely  assign- 
ing  away  his  shares  after  the  calls  are  made.  If  the 
defendant  could  thus  get  rid  of  his  liability,  it  would 
leave  the  directors  without  means  of  paying  ti>«  sur- 
veyors and  solidtors  the  amount  of  their  biUs,  or  the 
oontracton  for  work  done  for  the  company.  I  shidl 
direct  a  verdict  for  tlie  phuntiffs.  (Ex  parte  Ttohe, 
18  L.  J.  343,  Q.B.) 

Whateley,  Q.C.  tendered  a  bill  of  exceptiona. 
Verdict  for  the  plaintHTt. 

SirF.  Thetiger,  Q.C.  and  Phipton  for  the  plaintiffs. 

Whateley,  Q.C.  and  WilUt  lot  tbe  defendant 


irUt  Styortf . 

COURT  OP  DELEGATES. 

Beportad  by  W.  St  Lieaa  Bianceiov,  Bsq.  Barrister- 
Bt-Law. 

T^ietday,  June  17. 
(Before  PBtraarATan,  B.  Pkbrin  and  Jaoksok, 
JJ.  Or.  Gatbb,  Q.C.  and  Dr.  ANnuws,  Q.O.) 
Dbmnst,  Appellant ;  Tvrnbb,  Respondent. 
WiU— Bxicution— Stat.  1  Vict.  c.  26,  t.  9— 
Signature  at  the  foot  or  end. 
A  will  wot  written  upon  two  tidet  itf  a  theet  iff 
paper,  and  came  down  to  within  about  two  inehee 
qf  the  bottom  (if  the  teeond  page,  which  tpaee 
wot  l^  blank,  and  then  at  the  top  of  the  third 
page  the  attettation  claute  wot  written,  betid* 
which  the  tignature  of  the  lettatrix  wat  affixed, 
and  immediately  under  the  tignaturet  qftht  wit- 
netttt.    It  wat  admitted  that  the  tettatrix  wot 
nearly  blind,  and  required  more  room  than  an 
ordinary  perton  : 
Held,  that  thit  wat  a  due  execution  of  the  will  by 
the  tettatrix,  within  the  provitiont  ^  the  m 
Vict.  e.  26,  •.  9,  reptbrmg  a  will  to  be  tigned  bf 
the  tettatrix  at  the  foot  or  end  theretjf. 
T%e  cote  of  Smee  e.  Bryer,  6  Bee.  If  Mar.  Cat. 
406,  andSupp.  xli.  dittinguithed  and  commented 
on:  and 
Semble,  that  the  wordt  "foot "  and  "end"  in  the 
9th  teetion  of  the  ttat.  are  not  tynonymout. 
This  was  an  appeal  from  the  decree  of  the  learned 
judge   of  the  Oinsistorial  Court  of  Dublin  CDr. 
Ratclift),  made  on  the  4th  day  of  February,  1851, 
whereby  he  refused  to  grant  probate  of  the  will  ik 
the  late  Elizabeth  White  Turner,  of  Haroourt-street, 
in  the  dty  of  Dublin,  bearing  date  the  19th  day  of 
August  1850,  upon  the  ground  that  according  to 
certain  recent  diedsions  of  the  Court  of    Prero- 
gative   in   England,    the    will    was    not    signed 
"at  the  foot  or  end,"  aa  required  by  the  statute, 
1  Vict   c   26,   s.   9,  tbe  learned   judge   stating 
that  be  made  his  deoree  entirely  in  deferenoe  to 
those  decisions,  but  that  in  his  opinion  these  were 
erroneons ;  however,  that  sitting  in  a  court  of  infe- 
rior jurisdiction  he  did  not  tiiiok  it  becoming  to  de- 
dde  contrary  to  them,  aa  the  opinion  of  the  Conrt 
of  Delegates  could  be  had,  which  he  oonsideied  to 
be  necessary  to  settle  the  law  on  the  suhject    It 
appeared  that  in  the  present  case  the  wUl  was  writ- 
ten on  two  sides  of  a  sheet  of  post  paper,  and  came 
down  to  within  about  two  inchea  of  the  bottom  of 
the  second  page,  which  space  was  left  blank,  then  at 
the  top  of  the  third  page  the  attestation  dirase  was 
written,  at  the  side  of  which  the  signature  of  tiie 
testatrix  was  affixed,  and  immediately  under  those 
of  the  witnesses ;  there  were  no  controverted  facts 
in  the  case,  there  having  been  a  consent  admitting 
them  all,  among  whidi  was  the  {set  that  Mr.  Stiney, 
the  gentleman  who  drewthe  will,  conodving  it  to  be 
necessary  that  there  should  be  an  attestation  chose. 


(a)    Sembls   JVortt  AMtriem    OoUmUU  Atwciatien  of 
Inland  y.  BnOf,  M  L.  J.  4t7,  Q.B. 
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lULAND. 


IRCLAND. 


htiLANe. 


iMMrriaditonto  Ote  tidrd  pige,  ud  tbrrs  phoad 
tenalfor  thetotstrix;  it  alio  aj^pesrad  ibat  the 
taalatriT  wai  nauljr  blmd,  and  reqmnd  mora  loom 
tfan  aa  onUnary  penon. 

Br.  I^ibr  appealed  fttrtba^n^allaDt;  and 

Or.  Ball  tat  the  respondent 

JXJDOUBNT. 

fsmnvATHBB,  B.  deUvering  flie  indgmeat  of 
die  Coort. — ^The  Comt  hat  given  this  case  its  heat 
conidention,  and  I  am  happy  to  say  that  the  mem- 
ben  of  the  Coort  are  all  agreed  as  to  the  opinion 
iriddi  ought  to  be  pronounced.  The  question  ariaee 
vpoa  the  9th  aection  of  the  Act  of  1  Vict.  c.  26, 
and  is,  whether  the  signature  of  the  testatrix  is  to 
be  taken  to  hare  been  affixed  to  the  instrament  in 
qoestion  at  the  foot  or  end  of  it.  The  statute  re- 
qnirea  that  the  signatars  of  the  testator  should  be 
made  in  the  presence  of  two  witnesses,  who  should 
rabacribe  the  instrument  in  the  presence  of  the  tes- 
tator, and  of  each  other ;  and  that  the  signature  of 
the  testator  shonM  be  at  the  foot  or  era  thereof, 
nat  the  present  instrument  has  been  signed  by 
the  testatrix,  and  that  it  is  tlie  general  expres- 
Am  of  her  will,  no  question  has  oeen 
Made;  and  it  cornea  now  to  be  considered 
lAcUiarthis  instrument,  which  appears  to  have  been 
signed  by  her  in  the  presence  of  two  witneMsa,  is  to 
be  set  aside,  because,  as  has  been  argued,  no  part  of 
the  writing  of  tiie  will  is  on  the  same  side  of  the 
pMier  with  the  signature  of  the  testatrix  and  the  attest- 
ation. If  the  signature  were  at  such  a  distance  from 
the  body  of  the  will  that  the  Court  would  infer  that 
it  was  not  affixed  to  the  instrument,  then  we  should 
decide  that  the  instrument  was  not  signed  by  Ae 
teMator ;  bat  upon  an  inspection  of  the  instrument  in 
question  itplainly  appears  to  have  been  signed  by  the 
testatrix.  We  are  next  to  consider  whether  it  has  been 
signed  at  tihe  foot  or  end  of  the  will.  The  Act  of  Par- 
IJMient  was  introduced,  I  apprehend,  mainly  to  do 
•way  widt  thoae  decisions  which  had  determined  that 
•  signature  at  the  commeaoement  or  in  the  body  of 
a  wul  was  a  sufficient  compliance  with  the  Statute  of 
IVands,  and  it  therefore  directed  that  the  signature 
shall  be  at  the  end  of  the  instrument,  the  words  of 
the  statute  being.  "  at  the  foot  or  end  tiiereof."  The 
meaning  of  the  Legislature  is  not  limited  to  the 
word  "foot,"  but  is  extended,  as  it  strikes  me,  by 
the  addition  of  the  word  "  end."  We  are  then  to 
look  at  the  instrument  fai  question,  and  see  if  the 
nignaturf  is  at  the  end  of  it;  executors  are  appointed 
by  it,  the  clause  is  added,  "in  witness  whereof  I 
have  hocanto  set  my  hand  this  19ti>  day  of  August, 
1850,"  so  that  the  instrument  on  the  bice  of  it  ap- 
pears to  be  complete  and  final,  aad  is  not  within  the 
«»■«*''■«*  of  that  class  of  cases  wUefa  gave  efiisct  to 
inefaoate  instruments  which  had  not  been  perfected  or 
gaaapleted.  On  thoTCry  next  page, iramsdiatdy  after, 
leaa  almoataay.tiia  signature  of  the  testatrix  comes. 
Sudy  in  comaaon  sense  that  is  at  the  end  of  the 
T^;  and  if  the  object  of  the  Legislature  is  consi- 
dMwd,  and  if  in  reference  to  that  point  we  kmk  at 
tiie  nq>ort  of  the  commissioners  made  previoualy  to 
tt*  passing  cS  the  statute,  any  one  wonM  say  that 
Hiis  signature  was  at  the  end  of  the  will ;  that  it  is 
Mferable  to  the  instrument  appears  nuuiifestly  on 
tiie  lace  of  the  documents  as  well  as  by  bein^  proved 
by  the  attestation,  the  testinony  of  the  witnesses, 
and  the  sdmissions  in  the  ease.  It  is  the  signature 
of  tfaewfll;  we  tidnk  there  is  sufficieDt  proximity 
for  that;  it  is  sot  at  the  beginning  or  middle,  and 
it  cannot  be  fairiy  considered  m  our  judgment 
aaytbingbutasignainreat  theendof  thewilL  But 
it  has  been  said  that  cases  in  England  haye  been  de- 
ddad  upon  this  statute  which  bound  this  Court,  or 
iMA,  thonsh  not  actually  binding  the  Court,  ought 
to  be  considered  of  such  authority  that  the  Court 
oof^t  not  to  decide  contrary  to  tbem.  I  think,  and 
aB  the  Court  are  agreed  also  upon  this,  that  as  re- 
lards  the  dscisions  of  the  Privy  Council,  we  ought 
to  be  very  slow  indeed  to  come  to  any  decision  op- 
porite  to  tiiem ;  I  will  not  say  that  we  are  bound  by 
Ihoae  decisions,  if  they  should  manifesUy  appear  to 
be  wrong ;  but  we  ought  not  hastily,  or  wiaiout  the 
Mlest  conviction  that  tiiey  are  wrong,  decide  agdnst 
tbem.  It  weuld  be  a  great  misfortune  that  tM  law 
ht  this  cuuutry  ahonU  be  administered  in  (me  way 
aad  in  En^and  in  anoAer;  that  a  statute  should 
Mceive  one  contlmetion  in  London  and  a  different 
aaa  in  Dublin.    The  statute  in  question  appUea 

riUy  to  both  parts  of  the  empire,  and  oi^t, 
possible,  to  receive  the  same  construction. 
Bat  how  &r  are  we  bound  by  the  dedsiona  in  Eng- 
land ?  It  appears  that  after  the  passing  of  this  AJct 
of  Parliament  several  cases  came  before  the  judge  of 
the  Prerogative  Court  in  England,  Sir  Henert 
Jannsr  Fast,  and  that  at  first  he  was  disp<»ed  to 
vi«w  the  statvtein  the  same  way  that  we  consider  it 
■ow,  bat  diat  afterwards  in  consequence,  as  he  said, 
tt  GOmnranications  ftom  higher  quarters  (see  SaiM 
y.arper,  6  Ece.  &  M.  C.  28),  he  changed  his  deters 
minarion  upoa  die  subject,  and  came  to  a  decision 
ifkiofa  he  said  was  to  be  extracted  from  the  decision 
in  As  case  of  Smtt  v.  Bryir,  t  Eoc.  tt  Mar.  Casea, 
46o,  and  Supp.  xfa.  made  by  the  Privy  Council,  and 
wfaieli  went  to  tiiis  tength— fliat  to  support  a  signa- 
ture under  the  statute,  it  was  necessary  that  a  por> 


tian  of  flie  wU  skaoM  be  upon  the  same  aid*  of 
paper  or  page  with  the  signature ;  that  rule,  it  is 
said,  is  to  TC  eitraeted  from  the  deeiAm  in  Smee  v. 
I^ir,  with  which  we  have  been  so  much  jnreased. 
But  it  is  to  be  remarked  that  tliat  exact  rule  is  not  to 
be  fbnnd  in  the  judgments  of  any  of  ftose  persons 
who  desided  that  case,  and  as  far  as  we  can  ascertain 
the  &cts,  8me*  v.  Sryer  is  materially  different  from 
the  present  case,  not  only  in  respect  of  the  distance 
of  the  signature  firom  tiie  body  of  the  instrum^t, 
but  also  m  tiie  remsrkable  circumstance  of  a  special 
memorandum  or  clause  of  attestatioa  of  an  inter- 
lineation on  the  first  page  being  interposed  between 
the  body  of  the  instrunaant  and  the  general  attesta- 
tion daoae  and  signature.  Then,  after  the  clause  of 
attaatation,  comes  the  signature  of  the  testator,  and 
in  such  a  way  that  really,  as  ikr  as  we  csa  collect,  it 
could  not  be  said  with  cotainty,  upon  an  inspection 
of  the  document,  that  die  signatare  was  one 
to  the  win  in  question,  and  if  not  a  signature 
to  the  will  of  the  testatrix,  it  was  not  at  the 
foot  or  end  of  it.  However,  after  that  decision. 
Sir  Herbert  Jeimer  Fust  appears  to  have  decided 
several  other  cases;  they  have  been  commented  on 
with  great  ability  by  the  learned  advocates  who  have 
addressed  tilic  Court  on  either  side ;  and  it  has  been 
atffid  that  some  of  those  decisions  went  such  a  length 
as  to  approach  absurdity ;  and  it  was  attributed  to 
the  learned  judge  that  those  decisions,  however 
strange  they  might  appear,  were  the  legitimate  con- 
sequence of  the  rule  supposed  to  be  laid  down  by  the 
Pnvy  Council.  In  one  or  two  of  the  cases  which  I 
do  not  mean  to  say  come  within  the  insinuation 
which  I  have  just  mentioned.  Sir  Herbert  Jenner 
Fust  said  that  the  rule  of  the  Privy  Council  was  that 
which  I  have  just  adverted  to,  namely,  that  some 
part  of  the  writing  of  the  will  must  be  on  the  same 
side  of  the  paper  under  which  the  signature  of  the 
testator  is  to  be  affixed ;  so  that  the  signature  should  I 
be  gtiodam  mode  under  the  will,  and  at  the  foot  of  it.  I 
In  that  sense  Sir  Herbert  Jenner  Fust  has  decided  ' 
several  cases  upon  that  principle.  Supposing  the  | 
rule  to  be  so,  sod  one  of  those  cases  arising  npon  the 
wiU  of  a  Mr.  Shadwell  (7  Eec.  &  Mar.  Cases,  377).  I 
struck  me  as  very  remarkable;  and  if  it  were  a  deci- 
sion of  the  Privy  Council,  we  should  oonsider  it  to 
come  ver^  close  to  the  present  case,  and  might  per- 
haps conndor  it  as  ruling  it.  But  that  was  a  case 
decided  not  upon  any  suit,  but  npon  a  mere  txparte 
motion  for  probate ;  Sir  Herbert  Jenner  Fust  saying 
that  he  would  not  give  probate  upon  the  motion,  but 
"leave  the  parties  to  propound  the  paper;"  and  it 
may  reasonably  be  taken  that  the  parties  interested 
did  not  think  it  worth  their  while  to  institute  a  suit 
for  the  purpose  of  obtaining  probate;  at  least 
acquiescence  lu  the  decision  may  be  as  well  attributed 
to  that  cause  as  to  any  other.  The  same  might  be 
said  of  other  cases  which  came  before  the  same 
learned  judge;  and  we  cannot,  under  the  circum- 
stances, attribute  any  binding  effect  to  those  de- 
cisions—of a  very  eminent  judge  unquestionably, 
but  a  judge,  so  ftr  as  this  Court  is  constituted,  stand- 
ing in  an  inferior  place  to  ours, — or  take  it, 
that  thejr  expressed  the  universal  feeling  of  the  pro- 
fession, m  contradiction  to  what  appears  to  ns  to  be 
the  proper  construction  to  be  put  upon  the  statute 
in  question.  We  think  that  according  to  the  proper 
construction  of  the  statute  the  signature  of  the  tes> 
tatrix  is  to  be  considered  as  affixed  to  the  instra- 
ment in  question ;  and  being  affixed  to  it,  that  it 
should  be  taken  to  be  affixed  to  it  at  the  end  of  the 
will ;  and  that  being  the  case,  that  probate  ou|;ht  to 
be  granted  of  the  mil  to  the  executors  named  in  it ; 
and  that  the  decision  of  the  learned  judge  of  the 
Consistorial  Court  ou^t,  in  that  respcffit,  to  be  se- 
versed.  But  the  question  being  one  arising  from  tlie 
act  of  the  testatrix,  and  from  tiie  state  of  the  instru- 
ment, we  think  that  the  costs  ought  to  come  out  of 
the  estate ;  but  that  they  should  he  taxed  as  between 
party  and  party. 

COURT  OP  EXCHEQUER. 

Baported  by  W.  St.  Lioaa  Bianreiox,  Esq. 
B«rrist«''«t-Law. 

HiusT'riraic,  iso. 

THtiday,  Jamtary  28. 

(Before  Ptsor,    C.B.,   PsmrBPATaBB  and  la- 

PBOT,  BB.) 

«.  KaooH. 

Dmawrtr    Pfaadfciff — Aetimt  «a  tht  ea*t — Faelar 

— Cojuignmait — Notice  qf. 
A  deelaratio*  agamtt  a  factor  for  not  having  dit- 
pond  of  etrtain  "pif^  htait  or  citeit,    and 


tmd  "fitem  er  tidm^ imetm,"  tf  Hmf 
tf  "am  tkimmnd  pound*,"  pmrmm*  is  « 
rttahUT  bp  thoplmUifffor  that  pwrpot,  adtpat 
that  ^fttrmardi,  to  wit,  on  tko  M  July,  Irc  ttr- 
plamtU^  "  eonrignid  and  trammitted  "  tkemik 
^•to  the  d^mimt  to  BiAHh,  qf  att  toUA  Or 
dufndant  had  due  nolieg :" 

Held,  that  the  dtelaration  <Mr  tsalt  eaeti^  at 
thouph  the  aotrmmt  qf  notieo  mo*  laid  wMUot 
time  and  place,  for  that  th*  wordt  "  eonii/nti 
and  tranmnUkd  to  the  dq^mdant  to  ZMM^" 
toould  hate  teen  ttffflcitnt  without  any  aUtgatiam 
qf  notice: 

Held,  alto,  that  "pommdt"  mtmt  be  taken  to  i 
poind*   iterling  t   and   that   "pipf 

cheeie,".  were  to  be  eontfmod  not  a* , — 

Man  fa  the  atttmaHoe,  btU  a*  meaning  pip*'  kemda 
otherwiae  cheett. 

Want  ef  venue  in  tht  body  of  tht  dedaratima  im 
htlpM  by  the  venae  oi  Me  margin. 
Trmpai*  m  tht  mm.— The   dedaratiaa  i>  fln» 
se,  which  oontaiiied  several  eoonts,  statad  that  b*- 


ffbt*.— In  the  oiae  ot  Ik  On  Gmb  ^fU.  SauUf,  1*  Jur. 
614,  the  dispositive  part  and  tMthuoDiTim  elause  of  a  holo- 
gnph  will  ooeapied  the  whole  of  the  lint  side  of  a  sheet 
of  letter  paper.  The  name  of  the  deoeated  and  the  words 
"  ligned  in  the  preeeDce  and  atkeeted."  were  on  the  t<^  of 
a«  tkird  tide,  ue  seoond  being  left  blank.  Sir  H.  Jenner 
Tnst  granted  probate,  obMrring,  "  I  think  this  pap«r  en- 
titled to  probate ;  it  may  be  eompared  to  legsl  wxithigi, 
which  are  written  on  ftedi  Aeeto,  and  not  carried  orer 
the  back  of  each  sheet."  See  elao  on  this  sm^jeet  the  oaee 
of  JjtOe^onfaij/'SiNM.rBcc.Jtllar.  Gas.  M6,andeeTenl 
other  oases  which  have  been  decided  on  the  same  sabject, 
and  reported  in  the  same  vdoim,  from  p.  H(  top.-est. 


fo«e  Ae  time  of  committiag  tiie  imaged  | 
tlieplaintiff,wh«reaidediaRosoomman,l 
the  defendant  as  a  ihotor  or  broker  to  diaposa  of  Mr- 
taiu  "(dn*  heads  orohedu."andhaaM  and  "pmamm 
sides  of  oaeon  of  great  valae,  to  wit,  of  the  vakaroff 
one  thoasand  pounds,"  and  tint,  afto:  the  retaiaiaK 
and  employins  tiw  defSsadaat,  "  the  plaintiff,  to  wi^ 
on  the  1st  Juy.  Ac.  eonsigned  aad  transanttsd  t» 
tiie  deCsndaat  ta  DabBn  "  the  piffi' hesdt  or  cheetah 
&c"of  allwUahhehaddne  notice;"  batthrtlh* 
defsndant  did  net  dispose  of  same,  dee.  The  4»> 
fendant  demanod  specnDy  to  every  axoA  in  tiiada- 
deration,  on  the  greundathat  it  waa  uncertain  wha- 
ther  the  plamtiff  meant  Ibrt  the  articles  ware  ctlim 
value  of  one  thousand  pounds  tterliiK,  or  tfcst  ilMf 
were  of  one  thousand  pounds'  wsigfat;  that  thoHi 
was  no  venae:  that  the  avsrmenta  were  made  in  tka 
altemative,  so  that  it  did  not  appear  wttethsr  ti» 
goods  wsre  pipi'  heads  or  cfaeeka,  or  whether  ttagr 
were  piecea  or  sides  of  bacon ;  and  alao  on  tt» 
ground  tiiat  there  waa  no  time  or  jdsna  laid  in  tha 
avermmt  of  aotioa  to  the  defendant  at  the  tran^ria- 
sion  of  the  goods. 

Hamilton  Smyth  (with  whom  waa  MacDomatut, 
Q.C.),  in  support  of  the  demnmr  npoa  thetet 
ground  of  objection,  dted  Steph.  on  PL  349,  edit.  a( 
1847.  [PisoT,  C.B.— Pounds  in  this  case,  Ithini^ 
must  be  tsken  to  mean  pounda  ataifii^.J  IW 
course  of  preoedenta  is,  that  the  dedamtioa  sindii 
state  so  many  "  pounda  sterUng  of  the  lawM  momof 
of  Great  Britain."  In  The  Mayor  of  Stadimf  y. 
aark,  4  B.  ft  Aid.  268.  tiie  MriaBou  was  haU  » 
good  ground  of  demuiiei.  [PanrarATHSa,  B.-^ 
We  are  not  dilating  that  the  vahie  must  be  ataleiU 
but  we  think  tlwt  tiie  word  poaads  liera  martk* 
taken  to  mean  pounda  stssliag;  whswi  yoo  aaf  ta 
the  vahie  of  so  many  pooada,  it  most  be  takaa  4a 
mean  pounds  in  money.]  The  daclaratkm  ia  bed  fior 
want  of  eeitwe.  [Pieor,  C.B. — It  has  been  dwMe< 
in  ttds  court  that  the  eaasw  in  the  iiiaigiii  ia 
enough.]  But  there  is  also  a  want  ef  an  aaormeafe 
of  time  m  the  allegation  of  notioa,  wUch,  area  tf 
the  want  of  place  is  cured  by  the  twaw  in  the  a 
(tiiere  was  a  uaaiie  stated  in  tiw  manrin  of  the  ( 
ration),  cannot  be  got  ovar.  (inw  v.  SajAa 
rough,  2  Tyrwh.  473,  and  2  Cr.  &  jC  458,  S.C.; 
Steph.  on  n.  292;  Farguton  v.  tHUcMt,  tCt.M. 
&Ros.6e7;  aad  Tyrwh.  d:  Or.  179.  8.C.;Jticilw«i. 
ton  V.  Deniton,  14  East,  291 ;  P^pin  and  Wlfo  ■%, 
Shtnpari,  11  Price,  400.)  Asta  the  avaraMot  baiaB 
in  the  alternative.  BmiOi  v.  Tht  London,  Brighton, 
and  South  Coatt  Railway  Cbnaany,  7  C  B.  R.  782; 
the  words  there  were  "a^oraUvar."  [Pisor.CB. 
—The  meaning  of  "  or,^  in  thia  case,  is  otfaarwiM. 
PENNsrATHEK,  B. — In  mere  matters  of  description 
"  or  "  means  otherwiso.] 

Harhan  and  liyneh,  QXI.  fcr  the  pWatiC— 
(The  Court  oi^  repuind  oooaad  to  apeak  to  tbm 
otjeotion  of  the  omistion  of  an  seeraieiit  of  tiaae.> 
The  allegation  of  notioe  in  thia  (deeding  ' 
cessary,  and  may  be  struck  out.  A 
the  plaintiff  had  delivered  tiie  goods  to  tlie 
ant  would  have  beea  suffident;  hut  the  statsiaiHt 
here  is  that  in  poisaanoe  of  the  letaiDer  of  tiw  4^ 
fendant  the  plantiff  oonsigned  and  traosmitted  itm 
hams,  Ac  toDabUn,  towedefendaat.  Aalitla* 
been  held  that  a  delivery  to  a  common  carrier  i%  1b 
legal  effect,  a dcdivery  to  tiie  oonauniee ;  so  macbte 
that  a  rule  of  law  that  aa  action  for  a  loas  oa  tha 
road  must  be  brought  in  the  name  af  the  i 
signee,  and  here  tiie  aUegatien  is  that  tiie  i. '  ' 
"consigned  "  and  tiausinKled  the  goods  to  the  d». 
fendant  to  DubMn';  ttierefore  the  allegation  of  i 
might  have  beea  omitted,  and  may  be  stnsek  < 
the  averment  araounta  to  an  anegatioB  tfart 
goods  were  delivered  to  the  party  himself,  and  t' 
there  is  an  end  to  the  necessity  m  notice. 

Smyth,  in  reply. — It  is  laid  down  in  1  CUttr  aB 
Pleat&g,  328.  tiMt  when  "  die  matter  sa<^  in  tha 
pleading  isto  be  considered  es  lying  aiaie  ' 
m  the  knowledge  of  tiie  phdntiff  thaa  ct  the 
fmdanl^  then  the  dedaration  aaiM  to  si 
defendant  had  notioe  thereof."  If  tiie  I 
•odcenaigniagmeaas^raCTelyUia  ssaiHin 
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and  does  not  involre  the  receipt  of  the  articlM,  then 
it  miut  be  admitted  that  notice  wai  necessary. 

PiooT,  C.B. — ^We  ooghtto  constme  these  matters 
nl  rtt  magit  valtat  ftiani  pereat ;  we  ongbt  to 
constme  transmission  as  not  merely  sending  from, 
bat  to ;  the  plaintiff  resides  in  Roscommon,  and  he 
says  he  consigned  and  transmitted  the  articles  "to 
the  defendant  to  Doblin,"  and  it  is  no  Very  great 
stretch  to  suppose  that  he  had  notice. 

Demwrrer  ovemtled. 


€l4«(tt  Canrts. 


UOJUM  COVST. 


S«p«rt«d  by  J.  lixouTLir,  TUa.  of  the  Inner  Temple, 
Barrlster-at-Law. 


July  18,  19.  and  21. 
PoLir  V.  Smith. 

Ttueation — Solicitor — Principal  andagent — Special 
agrtemtnt—Cath  aaumnt— Bill— Common  order 
to  tax, 

■f.  a  tolieitor,  vho  wai  an  executor  of,  and  entitled 
to  the  retidue  under,  a  will,  procured  one  of  tie 
legatee*  to  huiilute  a  suit  againtt  him  for  the 

,  -adminiitration;  and  S.  another  tolieitor,  wot 
■employed  at  tolieitor  in  the  caute  on  the  termt 
•expreited  in  the  follounng  letter,  addreaed  to  F. 

.  by  S. : — "Dear  Sir, — We  have  to  thank  you  for 

,  jroiir  thou)  (ffpnfettional  confidence  in  ut  by  em- 
ploying ut  in  the  inttitution  and  protecution  of  a 
■nit  in  Chancery,  and inundertaiing your  defence 
thereto ;  and  v>e  beg  for  your  tatiff action  to  itate, 
4htttwe  eontiderthatweact  atyour  agentt  in  thitor 

■  any  other  tuit,  action,  or  matter,  in  uhich  vie  may 
.  .be  concerned  for  you,  either  pertoually  or  other- 

wite,  and  that  our  charget  in  retpect  qf  the  tmd 
■tuit,  and  in  any  other  tuit,  action,  or  matter,  in 
iphieh  we  may  be  to  employed  by  you,  will  there- 

■  fort  be  on  the  utual  footing  of  agent  and  prin- 
cipal :" 

Jleld,  that  thit  letter  amounted  to  on  agreement  by 
8.  to  carry  on  the  butineitfor  F.  at  hit  tolieitor 
on  the  ordinary  termt  (^f  principal  and  agent. 
7.  had  not,  at  the  time  the  letter  wat  written, 
.    taken  out  hit  certificate  for  the  year,  and  wat 
aflerwardt  uncertificated,  at  featt  during  part  (/ 
the  time  while  the  tuit  wat  going  on  : 
\Beld,  nettrfhelett,  that  the  letter  conttituted  a 
valid  binding  agreement,  by  virtue  of  which  S. 
«ra#  precluded  from  charging  for  hit  tervictt  at 
a  higher  rate  of  remuneration  than  according  to 
the  ordinary  igeney  termt. 
J3eld,alto,  that  it  made  no  difference  whether  S. 
tuppoted  F.  to  be  a  certificated  tolieitor  at  the 
time  the  letter  to(u  written,  at  wat  alleged  by  8. 
■but  denied  by.  F.'i  and  that  thetame  eonttruetion 
mutt  be  pulupon  the  dgreement  at  y  8.  had 
bnownihat  F.  wai  without  a  certificate. 
■Beld,  attb,  that  tuck  an  agreement  might  have 
been  made' with  an  ordinary  client;  and  if  to 
aiade,  it  would  be  legal;  and  though  F.  wat  not 
■V  etient'-at  the  time  thit  contract  wat  made,  and 
though  it  wat  nuuU'under  the  idea  that  he  wat  a 
toHcttor,  it  ought  not  to  receive  a  different  eon- 
etructionfrom  what  it  would  receive  if  P.  had 
been  a  client,  merely  becaute  it  wat  not  hnOwn 
that  he  wat  not  certificated. 
Held,  alio,  that  the  agreement  conttituted  tneh  a 
contract  at  precluded  taxation  on  a  common  order 
for  that  .purpoie,  and  it  was  neceitary  to  file  a 
bill,  to  get  the  ben^t  of  it. 
"F.  had  obtained  (he  common  Order  to  fox  the  billi 
Hf  cottt  qfS.  but  finding  he  could  not,  under  that 
order,  avmlUmtelfrfthe  agreement,  he  filed  hit 
bill.    The  Court  thought  it  would  be  proper  that 
the  order  thould  be  abandoned. 
The  defendant  had  taken  a  mortgage  from  the 
plaintiff  for  certain  tumt  intended  to  be  paid  by 
them  for  the  plainiif,  but  which  they  retained  in 
their  own  hmtdi :  the  Court,  neverthelett,  would 
not  direct  the  Taxing  Matter  to  allow  inlerett  on 
thote  tumt  m  hand  to  be  paid  by  the  dtfendantt 
to  the  plaintiff. 

The  bin  in  this  case  was  filed  to  obtain  an  order 
for  taxation,  on  the  footing  of  an  agreement  to 
durge  for  professional  services  according  to  a  par- 
ticnlar  scale,  add  not  on  the  ordinary  terms.  The 
bill  stated  that  the  plaintiff,  William  Nathe  Foley, 
was  admitted  in  Trini^Term  1837,  and  took  out  his 
certificate  for  that  year.  Sabsequently  he  and  ano- 
ther person,  who  declined  to  act,  were  appointed 
ezecators  of  the  will  of  Ann  Dod,  who  thereby  gave 
legacies  to  several  persons,  and  among  others,  a 
Uftcf  of  200/.  and  a  second  legacy  of  100/.  to  Mr. 
Poley.  The  testatrix  died  possessed  of  about  8,000/. 
together  with  46,725  sicca  rupees,  of  the  value  of 
5,158/.  159.  3d.  The  property  being  more  than 
anffident  to  pay  all  the  legacies,  &c.  and  there  being 
no  residuary  l>eqnest,  and  the  testatrix  having  no 
next  of  kin,  Mr.  Foley,  who  was  the  sole  acting  exe- 
cutor, and  had  alone  proved  the  will,  claimed  to  be 
entitled  to  the  residuary  estate.    Mr.  Foley,  being 
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threatened  with  a  hostile  suit  on  behalf  of  Sd#afd 
Alexander  Tnmer  and  Emily  Tomer,  two  of  the 
legatees  under  the  will,  alleged  that  he  was  advised 
by  Messrs.  George  Smith  and  William  Compton 
Smifli,  two  of  the  defendants,  to  file  an  amicable 
suit  as  residuary  legatee,  and  so  get  the  estate  ad- 
ministered under  the  direction  of  the  Court,  and  to 
Srocure  a  legatee  to  become  a  plaintiff,  v.  himself  as 
efendant,  and  so  have  the  conduct  of  the  suit  in 
his  own  hands ;  and  that  they,  the  Messrs.  Smith, 
agreed  with  him  that,  if  be  got  the  legatee  to  employ 
them  as  solicitors  in  the  suit,  they  wonld  act  as  if 
the^  were  plaintiff's  agents,  and  would  charge  for 
their  services  only  on  the  terms  of  principal  and  agent. 
The  philntiff  accordingly  procured  James  Henry 
Clarke,  on  behalf  of  his  two  infant  daughters,  Ann 
Helena  Clarke  and  Sarah  Juliana  Clarke,  who  were 
legatees  under  Mrs.  Dod's  will,  to  file  a  bill  as  their 
next  friend  against  the  plaintiff,  who  had  agreed 
with  Clarke  to  indemnify  him  against   the  con- 
sequences of  his  so  doing.    The  suit  of  Clarke  v. 
Foley  was  accordingly  instituted  on  the  28th  of 
February,  1845,  and  the  Messrs.  Smith  were  the 
solicitors  employed  to  conduct  it,  and  the  plaintiff 
also  employed  them  to  file  his  answer  therein,  which 
they  did.    The  phdntiff  alleged  that  on  the  24th  of 
February  the  Messrs.   Smith  knew  that  he,    the 
plaintiff,  was  the  residuary  legatee  of  Mrs.  Dod, 
and     had     arranged    with     Clarke     to     be    the 
plaintiff    in    Clarke    v.    Foley,    and     also    that 
the    plaintiff   had    agreed    with    Clarke    to    in- 
demnify him  against  all  costs,  &c.  in   the  suit; 
and  that  being  fully   aware  of  these   particulars 
^^l!am  Compton  Smith,  on  behalf  of  himself  and 
his  partner,  wrote  and  delivered  to  the  plaintiff  a 
letter  dated  the  same  or  4th  of  February,  1845,  in 
these  words : — "  Dear  Sir, — ^We  have  to  thank  you 
for  your  show  of  professional  confidence  in  us  by 
employing  us  in  the  institntion  and  prosecution  of  a 
suit  in  Chancery,  and  in  undertaking  your  defence 
thereto ;  and  we  beg,  for  your  satisfaction,  to  state 
that  we  consider  that  we  act  as  your  agents  in  this 
or  any  other  suit,  action,  or  matter  in  which  we  may 
be  concerned  for  you  either  personally  or  otherwise, 
and  that  onr  charges  in  respect  of  the  said  suit  and 
in  any  other  suit,  action,  or  matter  in  which  we  may 
be  so  employed  by  you  will  therefore  be  on  the  usm^ 
footing  of  aj^t  ana  principal."    The  bUI  in  Clarke 
V.  Foley  being  thus  filed,  and  the  plalntilTs  answer 
thereto  being  put  in,  Messrs.  Foley  bdng  the  soHd- 
tors  for   both  plaintiff  and  defendant,   the  cause 
came  on  to  be  heard  on  the  8th  of  March,  1845, 
and  an  order  was  made  for  a  transfer  into  Court  of 
the  funds  of  which  the  testatrix's  estate  was  com- 
posed, and  also  of  a  sum  of  333/.  19s.  5d.  which  was 
admitted  by  the  answer  to  be  in  the  hands  of  Mr. 
Foley.    Accordingly,  on  the  18tb  of  April,  1845,  the 
sum  of  7,388/.  Is.  lOd.  Three  per  Cent.  Annuities, 
and  213/.  15s.  5d.  Three-and-a-Qnarter  per  Cent. 
Annuities,  were  paid  in  and  on  the  7th  of  Jnlyj 
46,725  sicca  rupees,  amounting  to  5,158/.  18s.  3d. 
were  also  paid  in,  but  Mr.  Foley  bang  unable  to  pay 
in  the  333/.  19s.  5d.  applied  to  Messrs.  Smith  for 
assistance,  and  on  the  1st  April,  1845,  they  offered 
him  the  loan  of  150/.  wherenpon  he  applied  to  Clarke 
and  obtained  from  him  a  loan  of  180/.;  and  this  sum, 
together  wit)i3/.  19s.  5d.  Mr.  Foley  paid  over  toMessrs. 
Smith  to  make  up  with  the  1 50/.  they  proposed  to  lend 
him,  the  whole  snm  of  333/.  19b.  5d.  which  he  was 
ordered  to  pay  into  court.    'The  matter  being  so 
arranged,  Mr.  Foley  alleged  that  he  believed  the  snm 
was  so  paid  into  Court,  and  had  no  suspicion  what- 
ever that  it  was  not ;  on  the  contrary,  the  Messrs. 
Smith  had  often  so  expressed  themselves  as  if  the 
money  had  been  paid  in,  and  there  was  originally 
an  entry  of  that  snm  in  the  draft  discharge  prepared 
by  the  Messrs.  Smith  to  be  taken  into  the  Master's 
office,  but  which  has  been  since  struck  out.    The 
333/.  198. 5d.  however,  was  not  so  paid  in  by  Messrs. 
Smith  as  he,  Mr.  FoW,  had  believed.    The  bill 
stated  that  the  plaiotifi,  being  in  want  of  money, 
applied  on  the  19th  of  December,  1845,  to  the 
defendants,    Messrs.   Smith,   for    an   advance  of 
150/.     and    on    the     5th     of     January,     1846, 
signed  and  delivered  a  letter  to  them  giving  them  a 
lien  or  charge  for  300/.  on  his  legacies  and  residuary 
interest  under  the  will  of  Mrs.  Dod,  of  which  the 
snm  of  54/.  123.  was  for  tiie  payment  of  a  debt  to 
one  Joseph  Smith,  in  respect  of  an  action  at  law  by 
him  against  the  plaintiff;  the  sum  of  150/.  was  in 
lieu  of  the  sum  so  proposed  to  be  lent  by  the  Messrs. 
Smith,  to  make  np  the  333/.  12b.  5d.  to  be  paid  into 
court,  and  95/.  8s.  the  residue  of  the  100/.  was  to  be 
paid  to  the  plaintiff  himself.    On  the  I2tb  of  Janu- 
ary, 1846,  Messrs.  Smith  requiring^  farther  security 
for  the  sums  so  advanced,  the  plaintiff  executed  to 
them  a  mortgage  of  bis  legacies  and  residuary  in- 
terest under  the  will  of  Mrs.  Dod,  for  the  snm  of 
400/.    The  bill  further  stated  that  in  March  1849, 
the  plaintiff  obtained  a  transcript  of  the  account 
from  the  Accountant  General's  office,  and  thereby 
found  that  the  sum  of  313/.  19s.  5d.  had  not  been 


paid  in,  as  he  was  led  to  believe,  and  as  it  ought  to 
nave  been;    that  the  Messrs.    Smith   stated  the 


residuary  estate  of  Mrs.  Dod  to  amoont  only  to 


573/.  15s.  4d.  inelusiV'e,  instead at,aaH.  ongfat to  be, 
exclusive,  of  the  sud  3^.  19s.  5d ;'  Aid  that  they 
had  got  payment  out  of  cotlrt  of  the  573/.  I5s.  4a. 
on  the  trusts  of  their  mortj^'gej  and  that  they  re- 
fused credit  for  the  183/.  1%.  5d.  The  bill  also 
stated  that  there  were  six  bilb  of  costs  by  thef 
Messrs.  Smith,  charged  to  the  plaintiff,  amounting 
to  236/.  I6s.  8d.  which  had  not  been  taxed,  and  four 
other  bills  amounting  to  369/.  lis.  which  had  been' 
taxed  and  paid  as  alleged  by  Messrs.  Smith.  And 
the  bill  charged  that  all  these  ten  bills  onght  to  be 
taxed,  in  accordance  with  an  agreement  of  the  24th 
February,  1845,  It  was  also  stated  that  the  lega- 
des,  amounting,  with  interest  thereon,  to  the  sum 
of  306/.  I5s.  lid.  and  the  residue  of  the  testatrix's 
estate,  amounting  to  573/.  159.  4d.  had  been  re- 
ceived by  the  Messrs.  Smith,  and  appropriated  by 
them  to  their  own  use,  on  the  ground  that  he  was 
indebted  to  them  in  sums  of  equal  or  greater  amoont ; 
and  in  a  cash  account,  in  which  credit  was  given  for 
the  306/.  15s.  Ud.  and  the  573/.  159.  4d.  they 
brought  the  plaintiff  in  a  debtor  to  them  in  the  sum 
of  95/.  59.  8d. ;  that  the  plaintiff  had  never  seen 
the  four  bills  of  costs  said  to  have  been  taxed  and 
paid,  and  that  he  had  never  authorised  the  appropri- 
ation of  the  sums  which  came  into  their  bands  to 
thepaynient  of  those  bills. 

The  Dill  prayed  that  the  agreement  entered  into  on 
the  24th  of  February,  1845,  might  be  carried  into 
efi^ct,  and  that  the  Messrs.  Smith  might  be  decreed  to 
deliver  to  the  plaintiff  their  bill  or  bills  of  fees  and 
disbursements  in  the  suit  of  Clarke  v.  Foley,  and 
also  in  relation  to  the  other  matters  therein  before- 
mentioned  ;  and  that  it  might  be  referred  to  the 
Taxing  Master  in  rotation  to  tax  and  settie  the 
said  severd  bills  of  costs,  upon  the  footing  of  the 
said  agreement  of  the  24th  of  February,  1845;  and 
that,  if  necessary,  proper  directions  mi^t  be  given  to 
the  Taxing  Master  as  to  the  scale  or  amount  of  fees 
(not  being  disbursements)  to  be  allowed  in  such 
taxation ;  and  that  an  account  might  be  taken  of  the 
sums  which  had  been  paid  to  the  plaintiff,  or  on  his 
account,  by  the  Messrs.  Smith,  with  interest  thereon ; 
and  that  the  amount  thereof  and  of  the  fees  and  dis- 
bursements, when  taxed,  might  be  debited  to  the 
plaintiff  in  the  cash  account  between  him  and  them  ; 
and  that  an  account  might  be  taken  of  snms  (in- 
cluding the  said  sum  of  183/.  I9s.  5d.  and  interest 
thereon)  paid  by  the  pluntiff  to  the  Messrs.  Smith, 
and  that  sums  re6eived  by  them  on  his  account  might 
be  placed  to  his  credit;  and  that  the  sums  paid  oy 
the  plaintiff  in  procuring  the  order  of  the  8th  De- 
cember, 1848,  and  of  opposing  the  motion  of  the 
Messrs.  Smith,  and  in  procuring  the  sud  transcript, 
might  be  also  placed  to  the  credit  of  pl^ntiff'a 
account ;  and  that  the  snms  of  money,  and  interest 
thereon  now  due  to  the  plaintiff  from  the  Messrs. 
Smith,  might  be  ascertained,  and  that  the  same  might 
be  directed  to  be  paid ;  and  that  the  Messrs.  Smith 
might  be  ordered  to  pay  the  costs  of  the  suit. 

The  defendants,  by  their  answer,  stated  that  the 
certificate  taken  out  by  the  plaintiff  in  November, 
1843,  expired  in  November,  1844 ;  and  was  not  re- 
newed till  the  15th  of  November,  1845;  that  on  the 
27th  of  December,  1845,  the  plaintiff's  certificate 
was  taken  out  for  1846,  but  had  not  since  been  re- 
newed, so  that  he  was  not  entitled  to  practise  as  a 
solidtor  from  November,  1844,  to  November,  1845, 
nor  since  November,  1846 ;  that  they  did  not  be- 
lieve that  Clarke  authorised  Foley  to  employ  them  as 
his  agent,  as  alleged ;  but  they  admitted  that  to  induce 
Clarns  to  give  them  the  retainer,  Mr.  Foley  gave  him 
the  indemnity;  that  no  such  agreement  ever  was  made 
as  that  alle«d  previous  to  the  letter  of  the  24th 
February,  1845 ;  and  that  the  letter  itself  was  written 
in  ignorance  that  Foley  was  an  uncertificated  attor- 
ney, and,  moreover,  that  it  never  was  acted  on,  but 
was  waived  and  disregarded ;  and,  as  evidence 
thereof,  they  stated  taii,  Foley  employed  them  ia 
1846  as  his  attorney  in  an  action-at-law,  and  allowed 
them  to  appropriate  certain  moneys  in  payment  of 
their  charges ;  and  that  they  had  received  the  le|^ 
cies  and  r^due  by  order  of  the  Court,  but  denied 
the  application  thereof  to  their  own  use.  They  ad- 
mitted, however,  that  the  sum  of  250/.  odd  was 
owing  from  them  to  the  plaintiff  on  the  balance  of 
account,  and  that  by  some  oversight  the  money  was 
not  paid  into  Court.  Previously  to  the  filing  of  the 
bill,  and  on  the  18th  December,  1848,  the  phuntiff 
obtained  the  common  order  to  tax  the  defendants' 
bill  of  costs ;  and  on  the  25th,  the  defendants  moved 
to  discharge  it,  on  the  ground  of  irreguhirity ;  but  it 
was  held,  that  the  common  order  to  tax  was  not 
irregular,  and  the  motion  was  discharged  without 
coats.  See  the  case  of  Re  Smith,  13  Law  T.  251, 
where  the  facts  Of  the  case  are  fully  stated.  The 
plaintiff,  however,  finding  that  under  the  common 
order  to  tax  he  could  not  avail  himself  of  the  agree- 
ment of  the  24th  of  February,  1845,  took  no  further 
steps  on  that  order,  but  filed  his  bill,  and  thereby 
prayed  for  relief,  as  already  stated.  The  defendants 
thereupon  moved  to  take  the  bill  off  the  file  with 
costs,  or  that  the  plaintiff  should  pay  the  costs  of  the 
abandoned  order  to  tax,  of  the  motion  nnsuccess- 
fully  made  to  discbarge  it,  of  the  drawing  up  of  the 
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order  made  thereon,  and  of  the  then  motion  by  the 
defendants ;  but  it  was  held,  that  the  bill  could  not 
be  ordered  to  be  taken  off  the  file,  but  the  plaintifl 
was  ordered  to  pay  the  costs  of  the  original  order  for 
taxation,  and  of  the  application  then  made.  See 
Foley  T.  Smith,  14  Law  T.  238.  The  defendants 
having  put  in  their  answer,  and  admitted  the  sum  of 
2&0<.  odd  to  be  in  their  hands,  and  owing  to  the 
plaintiff,  they  were  ordered  to  pay  the  same  into 
court. 

There  was  a  second  cause  between  the  same  parties, 
in  which  the  plaintiff  sought  relief,  and  an  account  in 
respect  of  the  mortgage  transactions,  and  that  the 
mortgage  might  stand  only  as  a  security  for  so  much 
money  as  was  actually  advanced  and  paid  in  respect 
thereof,  with  interest  thereon ;  and  inasmuch  as 
interest  was  charged  by  the  defendants  on  the 
333/,  19s.  5d.  part  of  tho  sum  for  which  the  mort- 
gi^e  was  taken,  the  plaintiff  asked,  in  the  first 
suit,  that  interest  might  be  charged  on  that  sum 
in  the  hands  of  the  defendants.  Under  these 
circumstances  the  plaintiff  having  repeatedly  asked 
for  an  account,  and  no  account  being  given,  nor 
any  bills  of  costs  delivered,  filed  his  bill  on  the 
22nd  of  May.  1819,  for  an  account,  and  to  the  pur- 
port already  stated,  and  also  instituted  the  second 
suit  in  respect  to  the  mortgage  transaction.  Both 
causes  now  came  on  to  be  heard,  but  the  second  was 
not  considered,  costs,  &c.  being  reserved. 

Teed  and  C.  Webster,  for  the  plaintiff,  stated  the 
facts  of  the  case,  and  insisted  on  the  validity  of  the 
agreement,  of  the  24th  February,  1815,  and  con- 
tended that  the  want  of  a  certificate  did  not  in  any 
way  affect  the  plaintiff's  case,  for  he  was  a  qualified 
sobcitor,  if  he  was  examined,  sworn,  and  admitted 
within  the  stat.  22  Geo.  2,  c.  46.  They  cited  Re 
Smith,  9  Beav.  182;  11  Beav.  600 ;  12  Bcav.  154; 
Wragg  v.  Denham,  2  Y.  &  C.  Ex.  117;  Hutehim 
T.  Hutchim,  14  Ves.  504. 

R.  Palmer  and  Daniell,  for  the  defendants  tho 
Messrs.  Smith,  cited  Re  Smith,  4  Beav.  309 ;  Cooper 
v.  Ewart,2  Phill.  362;  Chuci  i.  Cremer,  2  Phill. 
477. 

Forbet  for  Clarke,  a  second  mortgagee  of  the 
plaintiff's  interest  under  the  testatrix's  wUl. 
JUDGMEJTT. 
Monday,  July  21.— The  }Ia.ster  of  the  Rolls. 
— The  question  with  me  was,  whether  this  taxation 
might  not  have  been  obtained  upon  the  common 
order  to  tax.  If  this  had  been  an  agreement  by  a 
London  solicitor  to  conduct  the  business  of  a  solici- 
tor in  the  country,  it  might  have  been  taxed  under 
the  common  order.  Tho  cas?  now  made  is,  whether 
the  agreement,  of  the  24th  February,  1&45,  which 
Messrs.  Smith  entered  into  with  Mr.  Foley,  who 
was  a  solicitor  without  a  certificate,  which  he  omitted 
to  ta!;e  out  fur  ten  months  afterwards,  was  to  be 
carrieil  into  execution.  It  was  not  clearly  made  out 
that  Messrs.  Smith  knew  he  was  uncertificated.  The 
bill,  as  prepared,  states  that  Messrs.  Smith  were  not 
to  charge  more  than  agency  fees,  though  Mr.  Foley 
was  not  certificated  ;  and  upon  looking  at  tho  agree- 
ment, 1  am  of  opinion  that  Messrs.  Smith  are  not 
entitled  to  higher  charges  against  Mr.  Foley  than  if 
he  had  been  a  certificated  solicitor,  tbo  meaning  of 
tiie  letter  written  by  Messrs.  Smith  being,  that  &ey 
would  carry  on  the  business  for  him  as  his  solicitors 
on  the  ordinary  terms  of  principal  and  agent.  It 
was,  however,  said,  that  the  agreement  was  made  to 
conduct  the  business  as  the  agents  of  Mr.  Foley,  who 
was  supposed  to  be  a  qualified  solicitor,  but 
that,  not  being  qualified,  they  were  entitled  to 
make  those  charges  which  they  would  have  made 
against  a  client.  But  such  an  agreement  might  have 
been  made  with  a  client,  and  if  made  it  would  hare 
been  legal,  and  so  Lord  Langdale  has  stated ;  but  tliis 
was  not  a  contract  such  as  that ;  in  pursuance  of  it  a 
bill  could  have  been  taxed  on  the  ordinary  order  for 
taxation,  it  was  necessary  to  file  this  bill  to  get  the 
benefit  of  it  Mr.  Foley  was  not  a  client  when  the 
contract  was  made,  and  it  was  made  under  the  idea 
that  he  was  a  certificated  solicitor;  but  ought  that 
to  receive  a  di^rent  construction  from  that  which  it 
would  receive  if  he  had  been  a  client,  merely  be- 
cause it  was  not  known  that  Mr.  Foley  was  nneer- 
tificated  .'  The  question  is,  are  Messrs.  Smith  under 
this  agreement,  by  which  they  agreed  to  do  all  the 
bnsincai  that  Mr.  Foley  might  bring  to  them  at  one 
nte  of  remuneration,  entitled  to  charge  at  a  higher 
nto  becanse  Messrs.  Smith  did  not  know  that  Mr. 
Foley  was  without  a  certificate  ?  I  am  of  opinion 
that  the  same  construction  must  be  pat  upon  it  as  if 
Messrs.  Smith  had  known  that  Mr.  Foley  was  with- 
oat  a  certificate.  It  would,  indeed,  be  very  hard  if  a 
town  solicitor  or  agent  could  say  to  his  principal  in 
the  coontry,  "  You  have  made  a  mistake  in  a  day. 
week,  or  month  in  taking  ont  your  certificate,  and 
consequently  I,  the  ^ent,  shall  proceed  with  the 
business  on  a  totally  different  footing  from  that  upon 
which  it  was  brought  to  the  office."  I  consider  the 
conat.~uction  of  the  letter  amounts  to  a  contract  to 
charge  only  the  usual  fees  between  solicitor  and 
agent,  and  upon  that  declaration  I  shall  refer  it  to 
the  Taxing  Master  to  tax  Messrs.  Smith's  bill  of 
cotts;  bat  I  do  not  think  that  the  plaintiff  has  any 


right  to  charge  interest  upon  the  money  which 
Messrs.  Smith  retained  in  their  hands  Merely  because 
there  was  a  mortgage  bearing  interest,  which  was  to 
include  that  sum ;  I  can  only  treat  that  sum  as  an 
ordinary  sum  of  money  in  hand.  There  seems  to 
have  been  precipitation  in  instituting  the  second  suit, 
which  seems  of  needless  length.  I  have  not  looked 
into  it,  as  I  propose  to  reserve  the  costs.  I  shall,  there- 
fore, refer  it  to  the  Taxing  Master  to  tax  the  bills  of 
costs,  and  let  him  state  if  any  correct  account  has 
been  delivered,  and  if  so,  be  is  to  be  at  liberty  to 
adopt  it,  and  also  to  state  special  circumstances.  I 
think  it  proper  that  the  plaintiff  should  abandon  the 
order  obtained  in  Re  Smith,  11  Beav.  437,  and  if 
any  costs  remained  unpaid  in  respect  of  them,  Jlr. 
Foley  must  pay  them.    ___ 

Friday,  July  25. 
Attoiinet-Genkr.\l  e.  The  Mayob,  &c.  of 

SOOTHMOLTON. 

Charity— Surplus  funds  —  Accretion — Appropri- 
ation  qf  surplus — Trust   or  ben^cial    oumer- 
ship, 
P.  founded  a  free  school,  with  residence  for  master, 
in  1686,  and  vested  the  same  in  trustees,  and  dur- 
ing his  life  paid  a  certain  sum  yearly  to  its  sup- 
port.   In  1709  P.  made  his  Kill,  and  thereby, 
c^ter  reciting  that  he  had  built  a  school  for  thirty 
poor  scholars  {the  conveyance  to   the  trustees 
mentioning  only  twenty),  he  directed  them  to  be 
taught  gratis;  and  after  directing  certain  pay- 
ments to  be  made  out  of  his  freehold  property 
therein  mentioned,  he  devised  the  same  {except 
the  presentation  to  the  vicarage  of  N.  the  parish 
in  which  it  wan  situated)  to  the  corporation  of  S. 
on  condition  they  would  allow  the  vicar  qf  N.  to 
hold  the  vicarage-house,  with  the  gardens,  glebe, 
S[c.  and  pay  him  and  his  successors  the  sum  of  161. 
a  year,  and  pay  to  the  free  school  he  had  esta- 
blished, the  sum  of  40/.  of  which  25/.  was  to  keep 
the  master,  51.  to  the  trustees  of  the  school,  31. 
for  their  usual  feast,  and  71.  for  the  reparations  of 
the  school-house.  Sec.  and  the  highways  between 
it  and  the  S.  bridge,  and  as  to  the  balance  de- 
clared, and  the  overplus  which  the  saidfreehold, 
Sec.  should  produce  beyond  and  more  than  all 
those   sums  amounted  to,  it   should   go  to  the 
mayor.  Sec.  of  S.for  the  time  being  for  the  ex- 
penses of  the  mayoralty,  i(e.  and  the  other  half 
should  be  applied  to  the  repair  of  the  highways 
near  S.     The  testator  then  made  various  dispo- 
sitions of  other  parts  of  his  property.  The  income 
of  the  property  so  devised  to  the  corporation  qf  S. 
having  increased  to  a  much  larger  amount  than 
was  required  for  the  pa'^ment  of  all   the  sums 
dirented  to  be  paid,  the  corporation  had  been  in 
the  habit  of  paying  no  greater  amount  except  in 
the  case  of  the  vicar,  but  applied  the  surplus  to 
their  own  use : 
Held,  that  all  the  objects  of  the  charity  ought  to 
take  a  share  in  the  surplus  bearing  the  same  pro- 
portion to  the  whole  as  the  sums  directed  to  be 
paid  to  them  by  the  testator. 
This  was  an  information  filed  by  the  Attorney- 
General,  as  the  relation  of  James  Miles,  against  the 
Corporation  of  Southmolton,  in  Devonshire,  pray- 
ing that  all  the  objects  of  a  charity  founded  by 
Hugh  Squier,  intended  by  him  to  be  thereby  bene- 
fited, shoidd  be  declared  to  be  entitled  to  a  share  in 
the  property,  bearing  the  same  proportion  to  the 
whole  as  tlie  sums  originally  given  by  the  testator, 
and  that  an  account  of  the  rents  and  profits  of  the 
charity  property  should  be  taken,  and  that  an  in- 
quiry should  be  directed  under  what  circumstances 
an  alienation  was  made  of  certain  part  of  the  pro- 
perty, and  OS  to  the  present  trustees  and  an  appoint- 
ment of  new  trustees,  and  a  scheme.    The  prin- 
cipal question  had  relation  to  the  surplus  remaining 
after  making  the  payments  directed  by  the  testator, 
and  to  the  appropriation  of  that  sum  to  the  purposes 
of  the  corporation  themselves,  or  to  the  benefit  of 
all  the  objects  of  the  charity  proportionately,  and 
was  entirely  a  question  of  construction.     It  ap- 
peared tliat,  in  1686,   Hugh  Squier  built  a  school- 
bouse,  with  residence  for  the  master,  &c.  in  South- 
molton, and  vested  the  same  in  trustees  for  the  ac- 
commodation of  twenty  poor  scholars,  and  he  paid 
a  certun  sum  yearly  to  its  support  during  his  life. 
In  1709  Mr.   Squier  made  his  will,  and  thereby, 
after  reciting  that  he  had  built  a  school  for  thirty 
poor  scholars  (though  twenty  only  had  been  stated 
in  the  deed),  he  directed  the  thirty  to  be  taught 
gratis;    and,    after    directing    certain    raiyments 
to    be   made  oat  of  the   revennes   of    Northam 
Upcott,    and    it    estimated    for    purpose    of    re- 
newal, and  certain  payment  to    the  trustees,  &c. 
for   their    trouble,    he    devised  all  his  estates  in 
Northam,  in  the  county  of  Devon,  to  the  corpora- 
tion of  Southmolton,  except  the  presentation  to  the 
vicarage  of  Northam,  on  condition  that  they  should 
allow  the  then  vicar  to  hold  the  vicarage-house, 
with  gardens,  glebe,  &c.  end  pay  him  and  bis  suc- 
cessors 16/.  a  year,  and  also  renewal  fines,  &c.  as  to 
other  property,  and  should  also  pay  40/.  a  year  to 
the  free-school  of  Southmolton,  so  by  him  esta- 


blished, of  which  25/.  was  to  go  to  the  master,  5/. 
to  the  trustees,  3/.  for  their  usual  feasts,  and  71.  for 
the  reparation  of  the  school-house  and  buildings, 
and  of  the  highways  between  the  school  and  Mole 
Bridge,  and  the  overplus,  or  balance,  de  etaro,  which 
the  said  Upcott  and  Northam  should  produce 
beyond  and  more  than  all  these  amounted  to  (which 
he  computed  at  60/.)  should  go  as  to  one-half 
thereof  to  the  corporation  of  Southmolton  for  the 
time-being,  towards  the  expenses  of  the  mayoralty, 
&c.  and  the  other  half  to  the  reparation  of  the  high- 
ways near  Southmolton;  and  the  testator  made 
varions  other  provisions  aa  to  the  management  of 
his  other  property,  and  the  application  of  it  to  the 
other  trusts  therein  directed  to  be  established ;  and 
he  gave  the  advowion  of  Northam  to  his  friend  Mr. 
Green,  and  hi*  heirs,  in  trust  for  the  parish,  who 
were  to  have  the  election  of  a  vicar,  subject  to  the 
conditions  therein  mentioned. 

It  appeared  that  for  a  long  time  past  only  twenty 
scholars  have  been  taught  writing  and  arithmetic,  as 
directed  by  the  will,  and  the  writing-master  has  only 
received  25/.  a  year;  and,  in  fact,  only  401.  tho 
original  sum  directed,  has  been  paid  for  the  use  of 
the  school.  But  70/.  and  ISl.  las.  4d.  have  been 
paid  to  the  vicar  of  Northam,  who  was  the  only 
object  of  the  charity  whose  stipend  was  enlarged. 
The  income  has  now  increased  from  tlie  sum  of  180/. 
to  the  sum  of  800/.  a  year,  as  alleged  by  the  will, 
and  to  600/.  a  year  as  admitted  by  the  answer.  Tho 
corporation  haicl  allowed  a  chapel  to  be  built  on  the 
ground,  and  had  alienated  that  portion  of  the  ground, 
the  fine  for  renewal  thereto  being  diminished.  The 
cause  now  came  on  to  be  heard. 

Lloyd  and  FT.  Morris  for  the  information. 

Walpole  and  Karslake  for  the  corporation. 

Roupell  and  Speed  for  the  trustees  of  the  schooL 

The  following  cases  were  cited:— TAe  Thetford 
School  case,  8  Co.;  The  Attorney-General  ». 
The  Drapers'  Company,  4  Beav.  67;  Page  ». 
Leapingwell,  18  Ves.  463;  The  Attomey-Oeneral 
v.  The  Skinners^  Company,  2  Ru«s.  407 ;  The  Attor- 
ney-General v.  Christ's  Hospital,  4  Beav.  73;  The 
Attorney-General  v.  The  Grocers'  Company,  6 
Beav.  526;  Jack  v.  Bennet,  12  CI.  &  F.  812  ;  TKt 
Attomey-General  v.  The  Mayor  of  Bristol,  2  Jac 
&  Walk.  294  ;  The  Attomey-General  f.  Gwrptku*. 
2  R.  &  M.  576 ;  TAe  Attorney-  General  v.  The  Cord- 
wainers'  Company,  3  Myl.  &  K.  315;  The  Attor- 
ney General  v. ,  2  CI.  &  F.  295. 

The  Master  of  the  Roi-i-s  was  of  opinion  th^ 
the  corporation  could  only  take  a  definite  amount  of 
income,  in  proportion  to  the  shares  originally  given 
them,  and  that  all  the  objects  of  the  testator's 
bounty  should  be  declared  to  be  entitled^  to  a  share 
in  the  surplus,  in  the  proportion  of  their  respective 
shares  to  the  whole;  that  there  should  be  an 
inquiry  as  to  the  chapel,  in  respect  of  which  the 
alienation  was  made,  and  he  directed  a  reference  and 
a  scheme  to  be  settled.  But  ho  refused  a  retro- 
spective accoimt.        

VZCB-OHAirCESiXiOB  XIVZOBT 
BaVCB'S  COURT. 

Beported  by  Oco.  S.  Auxctt,  Esq.  cf  the  31iddle  Temple. 
Barriat«r.at.Liiw. 


Wednesday,  July  23. 

Neeoham  8.  Carpenter. 

Practice. 

Fund  in  court  belonging  to  a  married  woman. 

This  claim  came  on  to  be  heard  on  further  direc- 
tions, the  Master  having  by  his  report  found  the  title 
of  all  the  persons  interested  in  a  certain  fimd  in 
court,  the  subject  matter  of  the  claim. 

Speed,  for  the  plaintiff,  asked  that  the  order  now 
to  oe  made  might  provide  that  the  share  of  one  of 
the  defendant;,  who  was  a  married  woman,  sboald 
be  carried  over  to  her  separate  account,  if  it  shotdd 
amount  to  or  exceed  200/. ;  but  that  it  sboald  be  paid 
to  her  husband  if  it  should  not  amount  to  that  sum. 

Greene,  B.  L.  Chapman,  Villiers,  and  W.  Morris 
for  the  defendants. 

The  Vice-Chancbllor  declined  to  make  the 
prospective  order  asked,  and  directed  that  the  share 
shoiud  be  carried  over  to  the  separate  accoontof 
the  defendant.  ___ 

Wednesday,  July  30. 
GoOCH  V.  GoocH. 
Husband  and  wife — Equitable  mortgage. 
Prior  to  January,  1850,  S.  S.  a  widow,  depaiUei 
title-deeds  of  property,  qf  which  she  was  seiaed 
in  fee,  with  8.  and  F.  solicitors,  to  secure  MUM. 
and  interest  advancedby  them,  ami 400/.  advanctd 
by  J.  B.  In  January,  1850,  a  marriage  wat 
agreed  upon  between  8.  S.  and  E.  G. ;  J.  B.  ret 
quired  payment  qf  his  400/.  and  S.  and  F.  wert 
willing  to  pay  the  same  for  8.  S.  ff  she  gave  them 
a  legal  mortgage.  B.  G.  thereupon  offtrti  to 
pay  and  did  pay  off  the  two  sums  qf  400/.  but 
the  deeds  were  allowed  to  remain  with  S.  and  F. 
In  February  S.  S.  and  E.  G.  were  married,  tmt 
no  settlement  was  ever  made.  E.  G,  died  in  Mag, 
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1850,  Mettate,   and   Mtirt  qf  admmiitration 

teeri  granted  to  hit  tridow  : 
Htld,  thai  the  freehold  ettate  mat  Hill  liable  to  the 

Hen  or  equitable  mortgage  for  800/.  in  favour  qf 

the  ptrtonal  ettate  ofR.  G, 

This  WM  a  special  case  filed  under  the  following 
eireamstances : — In  and  prerioos  to  January  18S0, 
Sanh  Gooch,  then  Sarah  Stiell,  widow,  was  seised 
in  fee  simple  of  a  freehold  estate,  consisting  of  a 
messoage  with  the  appurtenances,  at  Henley-npon- 
Thames.  Before  the  said  month  of  January  1850, 
the  said  Sarah  Stiell,  being  so  seised  as  aforesaid,  de- 
posited the  title-deeds  of  the  said  estate  with  Messrs. 
Sewell  and  Fox,  solicitors,  by  way  of  equitable  mort- 
page  to  secure  the  repayment  of  a  sum  of  400/.  and 
interest  advanced  by  them  at  the  request  and  by  the 
direction  of  the  said  Sarah  Gooch,  and  for  her  use, 
with  interest;  and  the  fiirther  sum  of  400/.  advanced 
by  Jeremiah  Byles  to  the  said  Sarah  Stiell,  with 
interest.  In  Januw^  1850,  a  marriage  had  been 
■greed  upon  between  Sarah  Stiell  and  the  Rct.  Ed- 
mund Gooch;  and  in  the  same  montb,  after  the 


money.  The  true  result,  notwithstanding  Mr. 
Byles  s  letter,  was,  that  the  legal  debt  remained  to 
him  and  Messrs.  Sewell  and  Fox,  hut  that  they  held 
the  debt  so  legally  due  to  them  in  trust  for  the  hus- 
band. Whether  the  debt  then  remained,  that  is, 
whether  if  the  husband  had  left  an  executor,  not  his 
wife,  it  could  be  recovered  as  a  personal  claim,  it 
was  not  necessary  to  say.  In  his  Honour's  opinion 
the  intention  was  to  preserve  the  security  on  the 
land.  The  second  question  must  therefore  be  an- 
swered in  the  affirmative,  that  was,  that  the  freehold 
estate  was  still  liable  to  the  lien  or  equitable  mort- 
gage in  fikvour  of  the  personal  estate  of  Edmund 
Gooch  for  the  snm  of  800/. 

Emery  r.  Bonb. 

Will—  Construction. 

Annuitiet  givfti  by  a  xeill  out  of  the  interest,  divi- 

dendt,  or  proceeds  of  the  testator' t  estate  : 
Held  to  be  chargeable  upon  the  corpus. 

Richard  Emery,  by  his  will  dated  the  26th  of  Fe- 
bruary, 1823,  subject  to  the  payment  of  his  debts. 


maniage  had  been  agreed  upon,  the  said  Jeremiah    funeral  and  testamentary  expenses,  and  the  annuities 


Byles  requested  payment  of  the  said  sum  of  400/. 
wnich  was  then  due  to  him  upon  the  equitable 
mortgage  from  Sarah  Stiell;  and  she  proposed  to 
ICesirs.  Sewell  and  Fox  that  they  should  pay  off  for 
her  the  further  snm  of  400/.  which  they  agreed  to 
do  on  her  executing  a  legal  mortgage  to  them  to 
■ecore  the  repayment  of  the  said  two  sums  of  400/. 
and  400/. ;  informing  her,  at  the  same  time,  that  the 
transaction  woald  be  attended  with  expense  to  her. 
Sarah  Stiell  informed  Edmund  Gooch  of  these  cir- 
cnmstances,  and  he  thereupon  offered  to  pay  for  her 
the  said  two  sums  of  40O/.  to  which  Sarah  Stiell 
aasented,  and  shortly  afterwards,  and  previous  to 
the  solemnization  oi  the  then  intended  marriage, 
Sdmond  Gooch  directed  his  stockbrokers,  Messrs. 
Marsden  and  Shaw,  to  pay  the  same,  and  they  im- 
mediately paid  400/.  to  Messrs.  Bamett  and  Co. 
bankers,  London,  to  the  credit  of  Jeremiah  Byles, 
with  his  bankers,  Messrs.  Alexander,  Ipswich; 
and  Jeremiah  Byles  thereupon  wrote  to  Messrs. 
Sewell  and  Fox  acknowledging  that  his  charge 
vras  satisfied,  that  he  had  no  farther  lien  on 
the  title-deeds,  and  that  Sarah  Stiell  wished  to  have 
them;  and  at  the  same  time  the  stockbrokers  of 
£dmand  Gooch,  by  his  direction,  mtid  the  snm  of 
400/.  to  Messrs.  Sewell  and  Fox  in  disdiarge  of  the 
sna  then  due  to  them  upon  such  equitable  mortgage 
M  aforesaid;  but  Messrs.  Sewell  and  Fox  had  not  at 
that  time,  nor  at  any  subsequent  time  daring  the 
Ufa  of  the  said  Edmund  Gooch,  any  communication 
with  him  on  the  subject,  and  the  said  title-deeds 
were  suffered  to  remain  with  Messrs.  Sewell  and 
Fox,  and  still  remained  in  the  hands  of  Messrs. 
Sewell,  Fox,  and  Sewell,  their  present  firm.  The 
marriage  between  Edmnnd  Gooch  and  Sarah  StJeU 
was  duly  solemnized  in  Februairy,  1850,  but  no  set- 
tlement, or  articles,  or  agreement  for  a  settlement, 
were  ever  entered  into  or  made  either  before,  upon, 
or  aabsequeut  to  the  solemnization  of  the  marriage, 
and  there  never  was  any  issue  of  the  marriage.  £d- 
mnnd  Gooch,  died  in  the  month  of  May,  1850,  in- 
taatate,  leaving  Sarah  Gooch  his  widow,  and  his 
brotiier  and  sister,  Arthur  Gooch  and  Emily  Gooch- 
the  oidy  persons  entitled  to  his  personal  estate  ac- 
coiding  to  the  Statutes  of  Distributions ;  and  on 
the  19th  day  of  October,  1850,  letters  of  odminis- 
tntioa  to  the  personal  estate  and  effects  of  the  said 
JSdmnad  Gooch  were  granted  to  the  said  Sarah 
Gooch,  his  widow,  by  the  Prerogative  Court  of 
Canterbury.  A  question  had  arisen  whether  Sarah 
Qoocfa  was  entitled  to  the  freehold  estate  freed  and 
disdiarged  from  the  said  debt  of  800/.  and  every  part 
therecrf,  or  whether  the  said  freehold  estate  was  still 
liable  to  any  and  what  lien  or  eqnitable  mortgage 
in  fevoor  c^  the  personal  estate  of  the  said  £d- 
mamd  Gooch  for  the  said  snm  of  800/.  or  any  and 
what  part  thereof,  and  the  partiea  by  this  special 
caae  sdbmitted  the  question  for  the  opinion  of  the 
Court. 

Olane  and  Selwyn  for  the  plaintiff,  Arthur  Gooch, 
dted  PHtf.  Pitt,  T.  &  R.  180;  and  Penfold  v. 
Bomeh.  i  Hare,  271. 

J.  Ari/jr  and  Waltp,  for  Emily  Gooch,  referred  to 
Bagot  V.  Onghton,  1  P.  Wms.  348. 

Mutett  and  Terrell,  for  the  widow,  contended, 
that  when  Mr.  Gooch  paid  the  money  he  intended  it 
a*  »  gift  to  hit  intended  wife.  If  it  was  not  a  gift 
it  was  a  new  contract,  and  although  it  might  have 
uaalud  a  debt  it  did  not  create  a  mortgage,  as  there 
waa  Bo  diange  in  the  custody  of  the  deeds.  If  there 
warn  a  mortgage  crested  it  was  merely  to  secure  a 
dabt,  which,  being  released  by  the  marriage,  was 
alio  axtingaished,  and  in  this  respect  a  charge  by 
caottact  differed  firom  one  created  otherwise. 

The  Vice-Chai(CBi,lor  said,  that  the  first  qnes- 
tkm  wait  what  waa  the  intention  to  be  collected 
from  the  drcomstaaces  stated  in  the  special  case, 
and  to  which  he  was  confined.  He  was  of  opinion 
that  the  true  inference  was,  that  the  husband  did 
not  mean  a  gift  to  the  wife,  but  to  save  expense,  or 
from  lorae  other  cause,  he  was  willing  to  take  upon 
M***— '^  the  security,  and  accordingly  he  paid  the 


and  legacy  thereinafter  mentioned,  gave  to  Edward 
Bond  and  William  Oakey,  all  his  real  and  personal 
estate,  upon  trust,  to  permit  his  wife  to  occupy  his 
house  in  the  Close  at  Lichfield,  together  with  such 
parts  of  his  household  goods  and  fnmitnre  as  she 
should  select,  and  in  trust  to  sell  all  his  real  and 
leasehold  estates,  except  the  said  house,  and  convert 
his  personal  estate  into  money.  The  testator  then 
proceeded  as  follows : — "  And  upon  trust  to  put  and 
place  oot  the  moneys  arising  therefrom  upon  Go- 
vernment or  real  securities,  and  by  and  out  of  the 
dividends,  interest,  or  proceeds  thereof,  to  pay  unto 
my  said  wife  or  her  assigns,  during  the  term  of  her 
natural  life,  or  so  long  as  she  shall  continue  my 
widow  and  unmarried,  one  clear  annuity  or  yearly 
sum  of  120/.  and  I  direct  the  same  to  be  paid  to 
her  by  four  quarterly  payments,  &e.  clear  of  all 
taxes  and  deductions  whatsoever,  for  the  main- 
tenance of  herself  and  my  children,  until 
they  respectively  attain  the  age  of  twenty-one 
years  ....  and  in  trust  to  pay  unto  the  said 
Richard  Emery  during  the  term  of  his  natural  life 
one  clear  annuity  or  yearly  snm  of  25/.  which  I  give 
and  bequeath  to  him,  and  direct  to  be  paid  to  him 
by  four  quarterly  paymentSi  clear  of  all  taxes  and 
dedactions  whatsoever.  ....  And  upon  tmst  to 
pay  and  apply  the  residue  of  the  said  trust  moncjs 
unto  and  amongst  all  and  every  my  child  and  chil- 
dren equally,  share  and  share  aline  (if  more  than 
one),  and  as  tenants  in  common,  when  and  as  they 
shall  respectively  attain  the  nge  of  twenty-one 
vears,"  &c.  The  testator  died  on  the  23rd  of 
February,  1826.  This  was  a  suit  instituted  by  one 
of  the  testator's  children  for  the  administration  of 
the  estate.  The  annual  proceeds  of  the  estate  hcing 
insufficient  to  provide  for  the  annuities,  the  question 
arose  whether  the  deficiency  was  to  be  made  up  out 
of  the  corpui. 

Glatte  and  Bilton,  for  the  plaintiff. 

K.  Farter,  Faber,  and  /.  Parker,  for  the  several 
defendants. 

The  case  of  Wroughton  v.  Colquhoun,  1  De  G.  & 
Sma.  36.  was  cited. 

The  VicE-CBANCELtoR  said  that  he  was  clearly 
of  opinion  that  the  annuities  were  chargeable  upon 
the  eorjnu.  

Thursday,  July  31. 

Stephen  v.  Cook. 

Praetiet—A  i(  5  Wm.  4,  e.  82— Subtiilufed 

lenrice  of  subpeena. 

Hoare,  in  this  case,  moved,  nnder  the  4  &  5 
Wm.  4,  c.  82,  for  an  order  for  substituted  service  of 
the  subpoena  on  H.  Robert  Cook,  the  brother  of  the 
defendant,  John  Richard  Cook,  the  suit  relating  to 
real  estate.  From  the  affidavit  filed  in  support  of 
the  motion,  it  appeared  that  application  had  been 
made  ineffectnally  at  a  former  residence  of  the  de- 
fendant, bnt  which  he  had  left  two  years  since.  It 
was  then  ascertained  that  the  receiver  of  the  rents  of 
the  estate  in  question  had  been  in  the  habit  of  ad- 
dressing the  defendant  at  the  residence  of  his 
brother,  Robert  Cook,  in  Warwick-street,  Regent- 
street.  Upon  inquiry  at  Robert  Cook's  residence 
he  stated  that  be  could  not  give  the  defendant's  ad- 
dress, but  inquired  of  the  deponent  what  his  busi- 
ness with  the  defendant  was.  A  letter  inclosing  a 
subpoena  was  snbsequentljr  addressed  to  the  defend- 
ant at  Robert  Cook's  residence,  which  letter  was 
neither  answered  nor  retnmed. 

The  Vice-Cranckllor  said,  that  upon  the  pro- 
duction of  an  affidavit  that  the  deponent  believed 
that  the  defendant  "  secreted  or  withdrew  himself  so 
as  to  avoid  being  served  with  the  process  of  the 
Court,"  he  would  order  that  service  upon  Robert 
Cook  and  the  receiver  of  the  rents  should  be  good 
service  on  the  defendant  John  Richard  Cook. 


V.  O.    KOBS    CBjli3rV70XlTB'S    COXnkTr 

Beported  bj  W.  H.  BunriT,  Esq.  of  liacola's-iiia, 

Barrister-at'Law. 

March  31,  and  April  1  and  3. 
Tbe  Shrewsbury  and  Chester  Railway  Com- 
pany V.  The  SHREWSBn&Y  and  Biruinobau 
Railway  Company. 

Injunction  to  restrain  contract. 
In  a  case  where  the  Shrewsbury  and  Chester  Rail- 
way Company  had  entered  into  a  contract  with 
the  Shrewsbury  and  Birmingham  Railway  Com- 
pany as  to  a  particular  mode  qf  working  their 
line  of  railway,  but  the  latter  company  now  con- 
tended that  ruch  contract  was  raid, — artd  pro- 
posed to  enter  into  an  agreement  with  another 
railway  company,  by  which  the  contract,  if  valid, 
would  be  violated: 
Upon  application  to  restrain  the  Shrewsbury  and 
Birmingham  Railway  Company  from  holding  a 
meeting  to  sanction  such  agreement,  the  Court 
refused  to  interfere,   on  the  ground  that   the 
conflict  between   the   convenience  and  inconte- 
nienee  on  the  one  side  or  the  other  preponderated 
in  favour  of  the  'party  who  had  the  legal  right  to 
enter  into  the  contract  in  question. 
This  was  a  motion  by  the  plaintiffs  for  an  injunc* 
tion  to  restrain  the  defendants,  the  Shrewsbury  and 
Birmingham  Railway  Company,  their  directors,  and 
alt  other  persons  acting  on  their  behalf,  or  their 
authority,  from  entering  into,  or  carrying  out,  an 
intended  agreement  with  the  London  and  North- 
western Railway  Company,  or  any  agreement  simi- 
lar thereto,  or  which  should  cause  it  to  be  the  in- 
terest of  them  the  defendants  to  fail  in,  or  should 
prevent  or  obstruct  them  in  carrying  out  the  pur- 
poses of  an  !^eement  of  the  12th  of  July,  1850,  in 
the  bill  mentioned,  and  from  doing,  or  omitting  to 
do,  or  procuring  the  doing,  or  omission  either  by 
resolutions  or  otherwise,  of  any  act,  matter,  or  thing, 
the  doin^  or  omission  of  which  is  or  may  be  in  breaob 
or  violation  of,  or  repugnant  to,  or  inconsistent  with, 
the  said  agreement  of  tbe  12th  of  July,  1850,  oi  any 
of  the  provisions  thereof. 

The  facts  of  the  caso  are  fully  stated  in  the  judg- 
ment. 

Bethell,  Matins,  and  Giffard,  in  anpport  of  th« 
motion. 

Tbe  Solicitor-General  (Wood).  Sir  P.  Kelly, 
and  Follett,  for  the  London  and  North-Westem. 
Railway  Company,  relied  on  Spoltiswoodev.  Clarke, 
2PhiU.  156;  Kaye  x.  Marshall,  1  Myl.  &  Cr.  373 ; . 
Rigby  v.  Great  Western  Railway  Company,  2  Phill. 
44 ;  Pickford  v.  Grand  Junction  Railway  Com- 
pany, 3  Rail.  Cn.  538. 

Stuart  and  Hardy  (or  directors  of  tho  Shrewsbury 
and  Birmingham  Railway  Company  in  the  same  in- 
terest as  theplaintifls. 

Roll  and  Prior  for  tbe  Shrewsbury  and  Birming- 
ham Railway  Company. 
Bethelt'va  reply. 

JtJI)GME>-T. 
The  VICE-CHANCELLOR,  after  stating  the  terms 
of  the  notice  of  motion,  stud,  the  material  facts  of 
the  ease  are  as  follow : — The  phuntiffs,  the  Shrews- 
bury and  Chester  Railway  Company,  have  a  railway 
from  Chester  to  Shrewsbury,  opened  the  whole  way. 
The  defendants,  the  Shrewsbury  and  Birmingham 
Railway  Company,  have  a  railway  from  Shrewsbury 
to  Wolverhampton,  and  so  on  to  Birmingham— that 
is,  a  complete  railway  to  Wolverhampton,  and  from 
thence  they  go  at  present  by  the  line  of  the  London 
and  North- Western  Railway  Company.  Of  course 
it  became  as  the  two  railways  (the  Shrewsbury  and 
Chester  and  the  Shrewsbury  and  Birmingham) 
united,  and  I  believe  had  a  common  terminus  at 
Shrewsbury,  tho  common  interest  of  both  to  provide 
for  what  they  called  "  the  through  traffic  "—that  is, 
traffic  from  Chester  to  Wolverhampton  or  Birming- 
ham, and  from  pbccs  north  of  Chester  coming  to 
Chester,  and  so  on  to  places  through  Birmingham 
and  south  of  Birmingham  and  beyond  Birmingham. 
They  did  this  or  supposed  they  had  done  it  oy  an 
agreement  of  the  12th  July,  1850,  under  which  each 
company  was  authorised  to  run  their  endues  and 
carriages  through  both  lines;  and  provisions  were 
made  for  ascertaining  the  share  of  each  company  in 
the  amount  of  toll  received  in  respect  of  such  transit 
over  the  two  lines.  Either  company  was  to  be  at 
liberty  to  terminate  that  arrangement  by  giving 
three  years'  notice,  but  then  the  company  receiving 
the  notice  was  to  have  liberty  for  ever  of  using  the 
railway  of  tho  other  company  on  certain  stipulated 
terms, — I  think,  of  paying  half  the  toll,  or  some 
arrangements  the  details  of  which  it  is  not  material 
for  me  to  go  into.  This  contract  was  dated  in  July,- 
1850,  received  the  seals  of  both  companies,  and  its 
terms  had,  in  fact,  been  acted  upon  and  aneed  to 
from  a  time  long  anterior,  namely,  from  October, 
1849,  and  it  has  continned  in  operation  up  to  tbe 
present  time.  It  seems  now  that  a  large  part  of  the 
shareholders  of  the  Shrewsbury  and  Birmingham 
Railway  Company  have  become  anxious  to  get  rid  of 
this  arrangement,  and  a  special  general  meeting  of 
tbe  company  has  been  duly  convened,  and  is  to  meet 
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to-BKnrrqv,  the  object  being  to  obtun  the  sanction 
x^  the  sh'srebolden  to  an  agreement  to  be  entered 
into  between  the  Shrewsboiy  and  Binningham  Com- 
pany and  the  London  and  North-'Westeni  Company, 
Of  which  the  former  company  (the  Shrewsbury  and 
Birmingham  Company)  are  in  tact  to  lease  their  line 
-fo  ibe  latter  company  (the  London  and  Nortb-West- 
'«ni  Company)  for'twenty>one  years. .  There  was  a 
^>od  deal. of  transaction  between  the  parties  pre- 
viously to  the  convening  of  the  special  general  meet- 
ing.- I  need  not  advert  to  those  drcumstances,  be- 
cause it  all  ended  in  the  £>ct  that  a  special  general 
meeting  for  the  purpose  of  taking  this  matter  into 
consideration  was  duly,  according  to  the  provisions 
'of  the  Act,  convened  for  the  4th  of  April,;  and  con- 
-sequently  is  to  meet  to-morrow.  '  The  terms  of  the 
present  proposition,  that  the  proposed  arrangement 
shoald  take  place  appear  embodied  in  a  paper,  the 
natnre  of  which  I  need  not  enter  into,  a  printed 
copy    of  which  is  pnt  into   my  hands,  intituled 
'"Supplementary  Report  of  the  Committee  of  In- 
qmry_  of  the  Shareholders  of  the  Shrewsbury  and 
'Birmingham  Company,"  and  the  material  terms 
are  titese: — "The    London    and  North -Western 
Company  to  work  over  the  Shrewsbury  and  Bir- 
mingham tine  (and  the  Madeley  branch  of  and  when 
made),  and  to  have  the  stations  and  other  con- 
vemences,  and  all  the  powers  and  facilities  for  that 
pnrpofe  of  the  Shrewsbury  and  Birmingham  Rail- 
way Company,  fix>m  the  2Sth  of  March,  1851,  till 
the  25th  of  March,  1872— that  is,  twenty-one  years, 
on  t^  following  terms :— The  trafSc  to  be  fairly  and 
fUly  worked  by  the  London  and  North- Western 
Company,  with  a  view  to  its  development,   and  a 
competent  amount  of  through  traffic  to  be  accounted 
for  over  the  line  by  the  London  and  North-Westcm 
Companj;   the   Stonr  Valley   line  to  be  opened 
within  SIX  months  from  this  time ;  the  Shrewsbury 
and    Birmmgham '  Company  themselves    to'  cease 
being  carriers,  and   to   keep   an   account   of  the 
maxnnam  tolls  calculated  in  all  traffic  carried  over 
the  line,  except  by  the  London  and  North-Westem 
Companv,  and  also  of  all  their  (the  Shrewsbury  and 
Birmingham  ■  Company)   receipts   from   all   other 
sources,  and  all  these  sources  of  revenue  to  be  made 
as  profitable  to  the  Shrewsbury  and  Birmingham 
Company  as  possible.     The  London  and  I^rth- 
Westem  Company  to  pay  to  the  Shrewsbnry  and 
Birmingham  Company  such  a  proportion  of  their 
gross  earnings  as   carriers   over   the   Shrewsbury 
and  Birmingham  line  [and  branch  if  made]  as  wiU 
make  up  when  added  to  the  maximum  tolls  and 
other  receipts  and  revenues  mentioned  in  the  last 
article,  the  following  sums  annually,  plus  an  annual 
snm  in  each  year  of  SOOl."    I  take  it  that  these 
supposed  receipts  from  the  maximum  tolls  and  other 
sources  in  fact  are  merely  put  in  by  way  of  embel- 
lishment   Nothing  was,  in  fact,  ever  calculated  as 
likely  to  arise  from  that.    What  they  were  in  fact  to 
pay  was  this.    The  interest  on  the  debenture  debt 
for  the  time  being  owing  by  the  Shrewsbury  and 
Birmingham  Railway  Company ;  secondly,  the  divi- 
dend payable  upon  the  preference  stock  now  issued 
hiy  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany amounting  to  135,000/. ;  and.  thirdly,  interest 
iyK>n  the  ordinary  share  capital  of  the  Shrewsbury 
and  Birmingham  Railway  Company  at  the  following 
-rates,  and  to  be  payable  half-yearly,  that  is  to  say, 
for  tihe  first  two  years  at  the  rate  of  31.  per  cent  per 
annum,  for  the  second  two  years  at  the  rate  of  3/.  10s. 
percent,  perannum  for  theremainder"— that  is,  seven- 
teen years—  "  at  the  rate  of  4/.  per  cent."  Then  there 
are  some  provisions  about  the  Stour  Valley  Com- 
pany.   "  The  capital  account  to  be  at  once  asoer- 
ituned  as  accurately   as   may   be,    not  exceeding 
1,000,000/.  of  ordinary  stock,  135.000/.  of  preference, 
^and  21,700/.  of  debentures,  5,000/.  being  added  to 
meet  casualties."    Therefore  the  sum  that  would 
eventually  have  to  be  paid  would  be  interest  at  4/. 
'  per  cent,  on  a  capital  supposed  to  be  about  1,000,000/. 
betides  135,000/.  of  preference  and  21,000/.  of  ile- 
'  bentnre*,  which  would  make  an  annnal  payment  of 
^  about  50,000/.  a  year.    I  do  not  know  that  I  have 
'  odcnlated  it  quite  accurately,  but  1  think  pretty 
nearly.       "  The     London     and     North-Westem 
-   company  to  take  over  the  stock  of  engines,  carriages, 
'  &c. :  the  amount  to  be  invested,  when  agreed,  in  the 
Madeley  branch  or  other  new  works  required,  or 
after  mentioned,  or  in  redaction  of  the  debt  till  such 
investment,  the  London  and  North-Westem  Com- 
pany to  pay  4/.  per  cent  thereon,"  and  to  adopt 
certain  contracts  that  had  been  entered  into.    I  do 
not  know  that  any  of  the  other  terms  are  at  all 
mstoial  to  be  alluded  to.    Now,  there  can  be  no 
doubt  of  the  fact  that  the  proposed  agreement  is  an 
agreement  altogether  inconsistent  with  the  contract 
of  July  1850.    There  could  no  longer  be  three  years' 
' '  joint  traffic,  nor  after  that  time  a  perpetual  right 
m  the  plaintiSs  to  use  the  line  if  the  contract  was 
'  entered  into,  and  the  object  of  the  bill  is  to  enforce 
the  farmer  agreement,  and  to  prevent  the  Shrews- 
'' hnQT  And  Birmingham  Company  from  entering  into 
•  the  proposed  contract  with  the  London  and  North- 
'  Western  Company.    The  ground  of  the  plaintifls' 
ease  is,  that  they  VK  in  foct  seeking  the  specific  per- 


formance of  the  partnership  contract ;  and  there  is 
no  doubt,  I  take  it,  of  the  jurisdiction  of  this  Court 
to  prevent  one  partner  from  excluding  another  from, 
or  from  so  acting  as  to  prevent  the  continuance  of 
tiie  partnership  according  to  its  terms.    That  is,  in 
fact  an  application  substantially  for  specific  per- 
formance. If  two  parties  agree  to  devote  their  whole 
time  to  a  partnership  concern,  this  Court  will  not 
permit  one  of  them  to  ezclnde  the  other  from  the 
partnership,  or  to  separate  business  which  makes  it 
impossible  that  he  should  perform  his  partnershipobli- 
gabon ;  and  the  bill  seeking  to  restrain  the  violation  of 
such  a  partnership  contract,  though  it  seeks  nothing 
but  an  injunction,  is  in  substance  a  bill  for  a  specific 
performance,  or  at  least  a  bill  to  be  dealt  with  on 
principles  analogous  to  those  on  which  the  Court  acts 
with  regard  to  specific  performance.    Now  here  the 
plaintiffs  rest  their  title  to  relief  upon  that  prindple. 
Their  argument  is,  that  the  bill  snews  a  puinership 
contract,  or  what  is  in  truth  just  like  a  partnership 
contract,  and  that  it  shews  an  intention  not  only  to 
violate,  but  to  destroy  the  subject  matter  of  it,  and 
so  the  plaintifls  say  that  the  bill  seeks  an  injunction 
to  restrain  the  defendants  frt>m  thus  violating  their 
contract ;  in  substance,  it  seeks  the  specific  perform- 
ance of  the  contract  of  July  1850.    The  defendants 
resist  this  mainly  upon  the  ground  that  the  alleged 
partnership  contract  is  invaUd.    I  say  "mainly," 
because  there  are  some  other  points  which  are  made 
about  a  contract  with  the  Great  Western  Company, 
to  which  I  shall  not  find  it  necessary  to  advert  at  any 
length.    The  defendants    resist    it  mainly  on  the 
ground  that  the  alleged  partnership  contnct  is  in- 
valid in  law,  and  being  so,  they  say  they  have  now 
an  opportunity  al  entwng  into'  an  agreement  with 
the  London  and  North  Western  Company  which 
would  be  very  advantageous  to  them,  and  that  the 
meeting  to  be  held  to-mnrrow  has  been  convened 
for  the  purpose  of  obtaining  the  sanction  of  the 
shareholders  to  this  agreement.  The  question  there- 
fore really  is,  whether  I  ought  to  restrain  the  share- 
holders at  this  meeting  frvm  sanctioning,  and  the 
company  from  entering  into  the  proposed  agree- 
ment,   or    any    agreement  of    a    similar  nature. 
The  mun  drift  of  the  agreement  addressed  to  me 
was  directed  to  the  obtaining  of  an  iqjnnction  re- 
straining the  defendants  not  from  doing  any  acts 
interfering  with  the  due  enjoyment  of  the  rights 
under  the  agreement  of  July  1850,  nor  to  prevent 
them  from  excluding  the  plaintifi^'  carriages  from 
their  line  while  engaged  in  through  traffic,  but  to 
restrain  them  from  entering  into  a  contract  the  due 
performance  of  which  will  have  that  eflect.    And 
this  appears  to  me  to  be  a  most  important  distinc- 
tion.   The  resolnljon  at  the  meeting  to-morrow  will 
not,  and  the  entering  into  the  agreement  will  not, 
affect  the  pUin tiffs ;  but  the  acts  likelv  to  be  sanc- 
tioned by  the  one,  and  contracted  for  oy  the  other, 
will.    Now  I  do  not  mean  at  all  to  say  that  this 
Court  will  not,  under  some  drcumstances,  prevent 
parties  from  entering  into,  contracts  relating  to  sub- 
ject-matters of  liti^ition.    By  such  alienations  on 
contracts  no  eventual  injury  could  in  general  result 
to  the  plaintiff,  but  it  may  impose  on  him  the  ne- 
cessity of  making  additional  parties,  and  may  delay 
and  embarrass  mm  in  the  assertion  of  his  rights. 
I  n  some  cases  it  may  even  tend  to  destroy  the  subject- 
matter  in  dispute,  as  would  dearly  have  been  the  case 
in  Wilton  v.  Wilton,  14  Sim.  405;  9  Jur.  148,  which 
was  a  suit  for  the  specific  performance  of  an  agree- 
ment between  husband  and  wife  for  separation,  and 
pending  that  suit  proceedings  were  instituted   or 
carried  on  in  the  Ecclesiastical  Court  for  establishing 
the  restitution  of  conjugal  rights.    Of  course,  if  that 
suit  were  dismissed,  it  would  do  no  harm  nor  affect 
the  case  at  all ;  but  if  onoe  the  Ecclesiastical  Court 
had  decreed  restitution  of  conjugal  rights  that  would 
substantially  have  pnt  an  end  to  the  subject-matter 
of  litigation.    Therefore,  in  that  case  the  Court  in- 
terfere.    This  Court   therefore,  will,  where  the 
necessity  of  the  case  requires  it  interfere  by  injunc- 
tion, during  litigation,  not  only  to  preserve  pro- 
perty in  Itatu  quo,  but  sometimes  also  to   pre- 
vent the  defendant  from  affecting  it  by  contracts 
or  convevanees  or  other  acts.    But  this  latter  inter- 
ference, I  roust  remark,  is  by  no  means  a  matter  of 
conrse,  and  that  was  stated  oy  Lord  Eldon  in  one  of 
the  cases,  I  think,  referred  to  in  the  argument     I 
allude  to  tiie  case  of  Spiller  v.  Spiller,  3  Swanst. 
557.    In  that  case  the  defendant  Spiller  had  con- 
tracted to  sell  to  the  plaintiff  Spiller  certain  copyhold 
property.    I  believe  the  contnct  was  a  verbal  con- 
tract, but  possession  had  been  taken,  and  a  part  of 
the  purchase-money  pud,  and  he  afterwards  became 
insolvent,  or  under  some  obligation  to  convey  all  his 
property  to  the  other  defendants,  Bunscombe  and 
Wakeley,  as  trustees.     This  bill  was  filed  by  the 
purchasers,  the  Spillers,  against  the  defendant  Spiller, 
and  thoso  other  persons,  and  it  prayed  the  spedfic 
performance  of  the  agreement,  and  for  an  injunction 
restraining  the  defendant  Spiller  from  surrendering 
the  copyhold  premises  to  the  other  trustees.    There 
can  be  no  doubt  that  by  doing  so  he  would  not,  if 
the  plaintifib  had  a  right  to  spedfic  performance, 
eventually  prejudice  them,  because  pendente  lite 


thdr  rights  could  not  be  affected.    An  iqiawsion. 
however,  was  prayed.    A  motion  was  laade  on  oer- 
tttcote  of  bin  filed.    BIr.  Buck  was  for  the  motion*. 
The  Lord  Chancellor  says  this :— "  The  ^lainti&i  ar^ 
under  the  drcumstances,  entitled  to  an  injunction." 
Unfortunately,  what  the  drcumstances  were  we  do 
not  know ;  but  I  must  infer  from  that  expreasioa 
that  there  were  some  drcumstances  in  that  case. 
"  But"  be  says,  "  I  wish  it  to  be  understood  as  Of 
opinion,  that  in  general  on  a  bill  for  the  specific  per* 
formance  of  ah  agreement  to  sell,"— just  the  samo 
prindple  most  apply  to  that  which  is  711011'  a  spedfic 
performance  of  the  partnership  contract,  —  "  the 
plaintiff   is    not   entitled   to   restrain   the   owner 
from  dealing  with  his  property ;  a  different  doc- 
trine  would   operate    to    conta>l    the    rights   of 
ownership,  although   the  agreement  was  socji   aa 
could  not  be  performed."  One  sees  at  once  thegood 
sense  of  Uiat;  under  the  drcnmstances  tbeComt 
may  interfere  if  the  circumstances  require  it;  but  it 
is  a  monstrous  proposition  to  say,  "  I  wM  prevent 
you  from  exercising  a  legal  right  because  somAody 
else  is  trying  to  establish  uunst  you  an  equitable 
right"     Therefore  Lord  EMon  says,  tboogh  fl» 
Court  will  do  it  under  tiie  drcumstancco,  it  is  by  ne 
means  a  matter  of  course.    In  that  case  be  did  grant 
the  injunction.    Now  when  the  Court  is  called  on 
to  interfere  in  this  case  to  preserve  the  property 
pendente  lite,  there  are,  I  apprehend,  two  paints  on 
which  the  Court  must  satis^  itself;  first  it  must 
satisfy  itself,  not  that  the  plaintiff  has  a  right  bnt 
that  he  has  a  frur  question  to  raise  as  to  the  exist* 
enoe  of  snoh  a  right.    That  was  so  stated  by  I«rd 
Cottenbam  in  the  case  to  which  such  fraqnent  nttr- 
ence  was  madtf  during  the  argument  ct  T%e  Oreat 
Wettem  BaOwty  Ompany  v.  Tk*  AranuteM 
and  Oxford  RaUway  Company,  12  Jar.  106;  2  Ph. 
597.    Lord  Cottenham  there,  after  saying  tbtf  the 
Court  will  in  certain  cases  interfere  to  preservrf  pro- 
perty in  itat*  quo  during  the  pendency  of  the  soil, 
says,  "  It  is  true  that  no  purchaser  pemdeaU  UU 
would  gain  a  title,  but  it  vrould  embsiiass  ^be  ori- 
ginal purchaser  in  his  suit  a^nst  the  vendor,  whicb 
the  Court  prevents  by  its  iiqonction."    Tfcen  he  re- 
fers to  two  or  three  cases,  wid  among  othen  to  that 
of  Spiller  v.  SpUler.    "  It  is-true."  he  says,  "  that 
the  Court  will  not  so  interfere  if  it  Uiinks  that  there 
is  no  real  qneationlietwieen  the  parties ;  hot  eaatf 
that  there  IS  a  substantial  qoestion  to  be  decided,  it 
will  preserve  the  property  until  such  qoostion  caa 
be  reguhrly  disposed  of.    In  order  to  support  an  to- 
juoction  for  snch  purpose  it  is  not  aoeessaiy  far  the 
Court  to  dedde  upon  the  merits  in  favour  of  the 
plaintift."  That  therefore,  is  the  first  point  on  which 
the  Court  has  to  be  satisfied,  not  as  Lord  Cotten- 
ham says  positively  that  the  plaintiff  is  right,  bnt 
that  hebas  at  all  events  a  fair  tide,  a  fair  qoestion  to 
raise.  But  I  do  not  understand  Lord  Cottenham  there 
as  meaning  to  say  that  which,  if  he  had  said,  be 
would  have  been  saying  at  variance  with  what  Ixad 
Eldon  said,  that  in  every  case  where  there  ie» 
primi  facie  or  probable  case  suggested,  the  Co«rt 
will  interfere.    That  I  cannot  conceive  to  be  ths 
doctrine  of  the  Court    It  would  be  ieconwatnifc 
with  what  Lord  Bldon  says,  and  inoonsirtent  wiMi 
common  sense ;  for  1  concdve  that  even  where  it  w 
made  out  that  there  is  a  point  to  be  decided  which 
the  plaintiff  is  furly  raising,  still  there  is  a 


question,  namely,  whether  interim  intciferaace  on  » 
balance  of  convenience  and  inconvauence  to  the  omb 
party  or  the  other  is  or  is  not  expedient  ?    Whie 
the  alternative  is  interference,  or  probable  destivc- 
tion  of  the  property,  then  of  course  the  Comt  wQI 
be  very  ready  to  lend  its  immediate  aasistanee  eveoi 
at  considerable  risk,  that  it  may  be  encraeduM  osa 
what  may  torn  out  eventually  to  be  the  legal  right  oC 
the  defendant    That  was  the  case  in   WOeem  ▼. 
Wilton.    Bat  where,  on  the  other  hand,  the  oalr 
eril  to  result  from  non-interferenoe  is  that  the  plaiia- 
tiff  may  by  contract  or  deed  be  retarded  or  aaa- 
barrassedin  his  litigation,  there,  I  appiebend,  the 
Court  will   be   far   more   ready  to   listen  to  «ny 
sug^tion  of.the  defendant,  shewing  thU  iuleitaeuee 
during   litigstion  will  prejudice  his  rights.    Now, 
acting  on  those  views,  the  first  thing  I  have  to  i 
myseu'  of  is,  whether  there  is  a  real  question  \  - 
the  parties  under  the  deed  of  July,  1850. 
/aci«  that  deed  gives  the  plaintiffs  a  perfectiy  1 
title.    The  question  is,  whether  the  defendants  I 
any  real  ground  fbr  disputing  iU  validity.     This  ia 
the  converse  of  the  question  arpned  in  the  case  be- 
fore Lord  Cottenham ;  but  I  think  exactiy  the  anma 
prindples  apply.    Now  I  do  not  feel  mysdfenUed 
on  to  give  an  opinion  aye  or  no  whether  that  ia  a 
legally  valid  contract  or  not    If  I  were  so  oallsd  oau 
I  certainly  should  feel  very  great  difficulty  in  1 
to  the  laboured  argument  of  Sir  Fitzroy  Kdly, 
the  arbitration  clauses  make  this  a  contract  of  n 
sity  vmd  at  law,  as  having  been  sometUiic 
ultra  virei — something  militating  against  the  wcfl- 
known  maxim,  "  Delegaiut  nonpeleit  defeyrw.** 
I  should  have  a  doubt  about  it    I  have  mock  mote 
doubt  as  to  its  validity  on  another  pert  of  the  eoe. 
tract    namely,   the   7th   and   8th  sections  of  H, 
whereby  the  stipuUtion  being,  that  either  p«i«r 
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a^ht  terminate  it  by  giving  three  years'  notice, 
it  was  agreed  that  for  sU  time  afterwards 
the  party  receiving  the  notice  shall  be  at  liberty,  on 
certain  stipulated  terms  to  nse  the  railway  of  the 
party  giving  the  notice,  for  that  does  seem  to  me  to 
be  ftiaii  a  lease  of  it  for  ever,  or  at  least  something 
like  it,  bat  erea  on  that  I  give  not  the  least  opinion 
whether  thai  is  a  legal  objection  or  not.  I  certainly 
do  not  feel  myself  called  on  to  decide,  or  competent 
to  decide,  that  that  is  so  entirely  a  frivoloas  and 
ridicoloas  objection,  that  I  shall  treat  it  as  being 
ntteily  worthless,  and  act  against  theparty  jnst  as  it 
he  had  nised  no  snch  point  at  all.  There  is  another 
{xnnt  which  has  stmclcme.  Suppose  it  is  invalid, 
query  whether  this  is  not  a  divisible  contract,  so 
Uiatthe  Court  might  perform  part  of  it?  It  is  a 
oontiact  under  seal,  and  there  may  be  a  qnestion 
whether  the  consideration  is  not  entire  and  mnning 
tbrooghoot;  and  indeed  I  see  a  great  naml>er  of 
igoestions  that  may  he  raised  on  this  point,  satisfy- 
ing me  tliat  it  is  not  a  mere  pretence  to  say  that 
Bare  are  doubts  entertained  about  the  validity  of 
the  contract.  I  cannot  say  that  I  am  so  entirely 
deat  on  that,  that  I  can  treat  the  parties  as  being 
eoilty  of  a  sort  of  fraud  or  imposition  on  the  Court 
m  pretending  that  there  is  any  doubt  as  to  its  vali- 
dity. Then  that  being  so  I  have  this  before  roe — a 
eontract  sought  to  be  enforced  by  means  of  this  in- 
junction, and  as  to  which  I  think  not  only  have  the 
plaintiff  probable  ground  for  sajring  there  is  such  a 
contract,  but  if  I  were  to  determine  it,  the  leaning 
of  my  mind  is  in  their  favour,  that  it  is  a  valid  con- 
tract, still  I  tliink  there  is  a  btmifide  dispute  as  to 
whether  that  is  valid  or  not.  Then  it  is  said,  in  that 
state  of  things  I  ought  to  t>e  governed  by  that  which 
occurred  inuis  que  of  The  Oreat  Wtittm  Railwaj/ 
Company  v.  The  Birming/iam  and  O^ord  Rmlteay 
Company,  which  it  is  sua  is  precisely  the  same  case. 
In  tMt  case  the  defendants,  the  Birmingham  and 
Oxford  Company  had  entered  into  a  contract  to  sell 
their  railway  to  the  plaintiSs,  the  Great  Western 
Company,  and  the  bill  was  filed  by  the  Great  West- 
on Company  against  them,  praying  the  specific  per- 
IbnnaBoe  of  that  agreement,  and  it  alleged  that  they 
were  obliged  to  take  such  proceeding  because  the 
Birmingham  and  Oxford  Company  contending  for 
tfie  invalidity  of  their  contract  with  the  Great 
W«(tam  Comp«ty  were  proceeding  to  enter  into 
A  conbract  to  sell  to  the  North  Western  Company, 
and  the  bill  there,  as  here,  prayed  that  the 
defendants  "might  be  restrained  by  injunction 
from  entering  into  any  agreement  for  the 
ide  of  that  rulway  to  the  London  and 
Mntii> Western  Ridiway  Company,  or  ttom  in  any 
BMiner  dealing  with  snch  laHwa^,  or  with  the  pro- 
perty or  effects  thereof,  except  with  the  approbation 
of  the  plaiiltiffs,  and  fii>m  doing  or  omitting  to  do, 
or  procuring  the  doing  or  omission,  of  any  act, 
matter,  or  thing,  the  doing  or  omission  of  which 
was,  or  mi|^t  be,  in  breach  or  violation  of,  or  tc- 
pngnant  to,  or  inconsistent  with  the  sud  agree- 
ment." Now,  it  is  said,  the  case  now  before  me  is 
precisely  the  same,  and  nndoubtedly  I  feel  that 
there  is  a  very  gnat  resemblance  indeed.  Lord 
Cottenham,  in  that  ease,  did  interfere.  Then  what 
-was  pressed  on  me  was,  ought  not  I  to  interfere  just 
fiatiie  same  way,  almost  so  to  say  blindfold,  because 
I  certainly  should  be  the  last  to  dispute  the  pro- 
noaition  that  where  a  matter  has  been  decided  by  a 
Buperior  Court,  even  if  I  doubted  its  propriety,  I 
•m  bound  to  follow  it.  I  have  acted  on  that  prin- 
ciple in  several  cases,  restraining  parties  from  ob- 
taininK  compensation.  I  have  only  reversed  my 
own  decision  or  discharged  an  injunction  which  I 
granted  myseir  because  since  I  acted  on  that  deci- 
mon  of  Lotd  Cottenham,  the  present  Lord  Chan- 
edlor  has  made  a  decision  which  appears  to  me, 
with  all  deference  to  him,  although  he  says  it  does 
not  mean  to  overrule  the  other,  to  be  in  direct  op- 
position to  tlie  decision  of  Lord  Cottenham.  Thcre- 
fm,  if  I  found  this  case  of  The  Great  Western 
ttaUteay  Company  v,  ne  Birmingham  and  Oxford 
R^way  Company,  an  express  authority  guiding 
me,  I  sboald  feel  I  was  bound  to  act  on  it,  even  if  I 
Halt  a  doubt  as  to  its  propriety ;  but  I  caimot  say  that 
on  AiU  consideration  I  do  come  to  that  conclusion, 
■nd  I  will  state  why.  In  the  first  place.  Lord  Cot- 
tenham's  arguments  here  are  directed  to  the  de- 
nnrrer;  it  is  true  that  on  that  demurrer  beinc  over- 
ruled the  injunction  tliat  had  heen  granted  l)y  the 
Vice-Chancellor  was  also  established.  Unfortn- 
aately  for  me,  at  least  for  my  peace  of  mind,  in  this 
matter  we  have  non^  of  the  arguments  that  were 
mged  upon  the  injunction ;  nor  have  we,  which  is 
aauefa  more  material,  an]r  of  the  affidavits  that  were 
before  the  Court.  If  it  is  to  be  assumed  that,  as  a 
matter  of  course,  because  the  bill  was  not  demur- 
able,  therefore  an  injunction  was  to  issue,  I  should  say 
{hen  I  have  to  decide  between  what  Lord  Eldon 
Mys  and  what  Lord  Cottenham  says.  It  is  quite 
dear  Lord  Eldon  says,  that  it  is  not  the  law  of  the 
Court — it  cannot  be;  and  I  come  to  that  conclu- 
sion, because,  although  Mr.  Bethell,  who  was  coun- 
sel in  the  case,  I  think,  stated  (I  have  no  doubt  per- 
fectly accurately)  that  the  injunction  was  sustained, 
because  there  were  no  drcumstaoces  brought  before 


the  Court  putting  the  propiiety  of  the  injunction, 
and  the  dedsion  on  the  demurrer  at  all  in  conflict, 
the  one  with  the  other.  Not  having  the  affidavits 
before  me  in  that  case,  I  do  not  know  what  there 
was  to  shew  any  countervailing  inconvenience  that 
would  result  from  issuing  the  injunction.  Probably 
there  was  none;  and  if  so,  it  would  be  true  tlist  as 
a  matter  of  course,  when  I  once  determine  that  here 
is  a  bill  for  the  specific  performance  of  an  agree- 
ment, and  the  party,  it  is  said,  is  going  to  enter  into 
a  contract  that  will  embarrass  mo  In  my  litigation, 
the  first  impulse  of  the  Court  would  be  to  prevent 
that.  If  there  were  nothing  else  to  hold  their  hands 
it  would  be  right  to  do  so,  and  I  most  take  for 
granted  that,  if  the  injunction  went,  it  was  because 
there  was  nothing  of  that  sort  brought  forward.  I 
cannot  but  suppose  that  if  there  had  been  a  con- 
flict on  the  point,  namely,  what  quantity  of  incon- 
venience resulting  to  the  defendant  would  induce 
the  Court  to  hold  their  hands,  that  would  have  been 
argued,  and  the  afiidavits  would  have  been  con- 
trasted, and  Lord  Cottenham  would  have  given 
some  opinion  on  it.  Now,  then,  is  that  the  case 
here  ?  I  must  say  here,  that  so  far  from  that  being 
the  case,  I  think  that,  by  granting  the  injunction  in 
the  terms  in  which  I  am  asked  to  grant  it,  I  should 
be  occasioning  to  these  defendants  irreparable  in- 
jury to  an  extent  that  it  is  fearful  to  con- 
template. They  are  proposing  to  enter  into 
a  contract  with  the  London  and  North-Westem 
Company,  under  which  the  London  and  North- 
Western  Company  bind  themselves,  as  I  under- 
stand it,  to  pay  to  them  a  sum  which  amounts  to 
40,000/.  or  50,000/.  a  vear,  for  twelve  years ;  that 
is  the  advantage  which  they  are  to  have.  Supposing 
it  were  to  turn  out  in  the  result,  if  I  were  to  issue 
this  injunction,  that  the  defendanta  are  right,  and 
that  the  Court  of  Q.B.  or  the  Court  of  Ex.  or  the 
Court  of  C.P.  should  hold  that  the  agreement  whioh 
you  entered  into  is  invalid,  that  it  is  invalid  in  <o/o, 
that  therefore  there  was  no  legal  b^  to  yoor  enter- 
ing into  this  contract;  and  Mr.  ChessMre  has  made 
an  affidavit  that  he  helieves  this  contract  to  be  most 
highly  beneficial  to  the  defendanta,  and  that  he  be- 
lieves the  London  and  North-Westem  Company  are 
now  ready  to  enter  into  it,  hut  that  he  verily  believea 
that  if  it  u  delayed  they  will  not  be  willing  to  enter 
into  it,  in  what  predicament  would  this  Court  then 
find  itself  if  it  should  have  issued  an  injunction  re- 
straining the  defendanta  from  entering  into  a  con- 
tract, ex  hypotheti  a  valid  contract,  which  there  was 
no  lecal  ground  to  prevent  them  from  entering  into, 
and  then  afterwards  they  should  be  unable  to  enter 
into  it,  and  so  lose  50,000/.  a-year  for  twenty -one 
years?  Therefore,  whatever  may  have  iieen  the 
iaue  of  The  Great  Wettem  Railway  Company  v. 
The  Birmingham  and  Oxford  Railway  Company,  in 
this  case  it  is  obvious  the  efiect  of  m^  injunction 
will  or  may  be  likely  to  cause  enormous  injury  to  all 
the  shareholders  in  the  company  who  are  the  present 
defendants.  Now,  that  is  the  ground  on  which  I 
feci  myself  bound  in  this  case  to  lefiise  the  in- 
junction. I  have  explained  it  shortly,  and,  as 
I  hope,  dearly,  so  that  the  parties  may  see 
the  ground  upon  which  I  am  going.  It  is  this: 
that  although  I  am  perfectly  satisfied  of  the 
authority  of  this  Court  to  issue  an  injunction 
not  merely  to  restrain  parties  from  doing  acts,  but 
also  from  entering  into  contracts  pending  litigation 
that  may  embarrass  the  plaintiff  in  his  suit,  and  that 
the  Court  is  entitled  to  do  so  whenever  it  sees  there 
is  a  fiair  ground  for  litigation  raised  by  the  plaintiff, 
yet  that  right  of  the  Conrt  must  be  guided  by  a 
discretion  not  to  exercise  it  where  it  sees  that  on  the 
balance  of  convenience  and  inconvenience  twtween 
interim  interference  and  non-interim  interference, 
the  halance  greatly  preponderates  in  favour  of  the 
defendant  and  against  the  pltuntiff.  Now,  here  the 
injury  to  the  plain6fis  in  comparison  to  the  injury  to 
the  defendants  is  extremely  small.  The  contract 
may  be  put  an  end  to  in  three  years.  The  present 
rate  of  through  traffic  seems  to  be  something  like 
12,000/.  a  year.  Three  years  would  be  something 
like  36,000/.  that  is  on  both  lines,  so  that  it  would 
be  the  half  of  that.  They  would  be  entitled,  if  there 
was  no  other  remedy,  to  an  action  for  that,  and 
though  it  may  not  be  quite  easy  for  them  to  prove 
the  exact  amount  they  lose,  yet  that  is  a  matter  not 
altogether  incapable  of  being  estimated,  and,  on  the 
whole,  the  conflict  between  the  convenience  and  in- 
convenience, on  the  one  «de  or  the  other,  seems  to 
me  beyond  all  measure  to  preponderate  in  favour  of 
the  party  who  has  the  legal  right  to  enter  into  any 
legal  contract  he  pleases.  That  is  the  short  ground 
on  which  I  feel  myself  hound  to  refuse  the  injunc- 
tion. I  think  it  IS  necessary  for  me  to  add  that  I 
had  some  little  doubt  whether  I  ought  to  issue  an 
injunction  only  in  the  terms  of  the  last  part  of  the 
notice  of  motion  in  which  I  am  asked  to  restrain  the 
party  "  from  doing,  or  omitting  to  do,  or  procuring 
the  doing  or  otherwise  of  any  act,  matter,  or  thin^, 
the  doing  or  omission  of  which  is  or  may  be  m 
breach  or  violation  of  or  repugnant  to  or  inconsistent 
vrith  the  agreement."  But  on  full  consideration  I 
do  not  think  I  ought.  My  decision  refiising  this 
iojunction  does  not  at  all  prejudice  the  question 


whether  if  this  proposed  agreement  or  any  sknilar 
agreement  should  be  entered  into,  the  plaintiffs  may 
not  be  entitled  to  an  injunction  restraining  the 
defendants,  or  rather  in  that  case  restraining 
the  North-Westem  Company,  from  so  acting  under 
that  agreement  as  to  axclode  them,  the  plain- 
tiffs, firom  the  Siirewsbury  and  Birmingham  Ime  or 
from  conducting  the  through  traffic  aecordiB|;  to  the 
terms  of  that  contract  My  refoaing  this  injimction 
does  not  at  all  prejudice  that  qbestion,  and  I  think 
I  should  be  very  much  embamssed  in  the  caae  if  I 
were  to  grant  an  iigunction  on  that  which  in  troth  was 
not  the  point  argued  before  me.  The  point  mainhr, 
almost  entirely,  argued  before  me  was  as  to  thehola- 
ing  of  this  meeting  and  entering  into  the  contract.  I 
think  I  ought  not  to  embarrasa  it  for  two  reasons.  la 
the  first  place  I  think  I  ought  not  to  interfere  to  re- 
strain parties,  not  firom  doing  anything  whidi  they  at 
present  are  going  to  do,  but  whicn  it  is  supposed  they 
will,  under  a  contract  which  they  will  enter  into, 
authorise  other  persons  to  do.  I  think  that  would 
be  an  unnecessary  anticipation  of  an  evil  that  never 
may  happen.  1  cannot  tdl  that  the  meeting  may 
sanction  this  agreement,  or  that  it  will  be  entered 
into.  I  cannot  tell  that  it  may  not  be  so  modified 
as  to  secure  to  all  parties  the  rights  they  may  have 
under  this  agreement  of  July  1850;  and,  after  all,  tiie 
parties  to  be  restrained  in  such  a  case  would  have  to 
be  made  parties  by  supplemental  bill,  or  in  some 
other  way,  namely,  the  London  and  North-Westem 
Company.  Upon  the  whole,  therefore,  on  fiill  con- 
sideration, my  opinion— on  the  gronnd  I  have  stated, 
namely,  the  enormous  preponderaaoe  of  inconve- 
nience there  might  be  in  granting  the  iigunction 
over  any  possible  inconvenience  there  might  be  in 
refiising  it— is,  that  I  ought  to  refuse  the  injanction. 
Injunetion  rffiued. 


VXCM-OnAMCmXtMU  TVMt 
COVXT. 

Beported  by  J.  Hmx  Cooxx,  Esq.  Btrri»tar<«t-Iiaw. 

Wedntidtty,  Augtut  6. 
LastiB  V.  ToMpsoN. 
Special  eon — Vendor  and  purekanr — CmiMMa- 
/ion — Partieulart — Condition*  tff  tale — Excmi 
and  d^fieieney  qf  acreage. 
Where  property  wa*  lold  by  auction  by  fMtrlieuiar* 
Ofeale,  and  one  qf  the  emtditiont  teat,  that  any 
mitlake  or  error  in  the  dueription  ihouU  not 
annul  the  tale,  but  that  compeutation  thtiuld  be 
gmen  or  taken  either  way,  and  it  appeared  tkat 
out  qf/our  lott  bought  one  wat  found  to  be  muck 
more  than  th»  gutmtUy  tet  forth  in  the  parti- 
eulart, and  the  three  others  to  contain  lonuacrti 
less,  the  ifuettion  of  the  vendor't  title  to  compeu- 
tation being  tubmitted  to  the  Court  on  a  special 
case,  it  wat 
Held,  that  the  purchater  mutt  mate  eompentation 
for  the  extra  guanlity  in  the  one  lot,  and  wat 
entitled  to  compentationfor  the  deficiency  in  the, 
other  three  lots ;  and  it  wat  held  that  the  pre- 
sumption of  the  intention  to  sell  the  property  tit 
a  lump  it  negatived  whiri  thert  it  beyond  the 
description  a  ttatementqf  the  acreage  "more  or 
lett." 

This  was  a  spedal  case  under  the  statute  13  &  U 
Vict.  c.  35  (Sir  George  Turner's  Act)  for  the  opinion 
of  the  Court.  The  plaintiffs  were  the  vendors  of  aa 
estate  sold  by  auction ;  the  defendant  was  the  par- 
chaser.  The  case  sUted,  that  on  the  29th  of  August, 
1850,  certain  lands  and  hereditaments  situate  at  Irer, 
in  Buckingliamsbire,  were  put  up  for  sale  in  several 
lots  by  auction,  pursuant  and  subject  to  certain  parti- 
culars and  conditions  of  sale,  with  a  map  or  plan 
annexed  to  or  forming  port  of  such  particulars.  That 
a  printed  copy  of  such  particulars  and  conditions  of 
sale,  with  a  map  or  plan  denoting  the  various  lots,  by 
different  colours,  had  been  sent  by  post  to  the  de- 
fendant and  othen  by  the  auctioneer  a  few  days  be- 
fore the  sale.  That  the  defendant  attended  the  auction, 
and  was  declared  the  purchaser  of  lot  1,  at  the  price 
of  2,800/.  That  he  also  became  the  purchaser  of 
lots  2,  3,  and  4.  That  lot  1  waa  stated  by  the  par- 
ticulars to  consist  of  a  country  residence,  park,  and 
grounds  called  "  Dromenagb  Lodge,"  and  thb 
nature  and  quantity  of  the  land  comprised  in  the 
said  lot  were  set  forth  in  the  jMrticuUrs  in  the  words 
following,  viz. — The  well-timbered  park  is  in- 
closed by  thriving  plantations  and  strong  oak  poling. 
There  is  a  neat  lodge  entrance  containing  neat  sit- 
ting-room, three  bra-rooms,  with  good  garden  and 
strong  entrance-gate.  The  long  coppice  is  a  gra- 
dually sloping  wood  to  a  pure  running  stream  abun- 
dantly suppUed  with  fish,  and  is  studded  with  numer- 
ous rustic  lodges  and  seata.  This  lot  comprises 
about  70  acres  and  24  perches,  divided  in  the  follow- 
ing manner : — 

1.  Residence,  offices,  garden,  lawn,      a.  r.  p. 

andfish-pond 3  0  30 

2.  Stabling,  yard,  and  kitchen-garden  2  0  30 

3.  Lodgeandpark 18  0    4 

4.  Long  coppice 46  3    0 

Total  acres,  more  or  leas 70    0  24 
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INSOLVENCY. 


That  loti  2,  3,  and  4  were  described  in  the  par- 
tienbun  as  oompriang  certain  meaaaacei,  ontboild- 
ings,  &c.  togethier  with  certain  quantifies  of  arable, 
paitiire,  meadow,  and  wood  lands,  amounting  in  the 
ugregate  to  321a.  2r.  30p.  more  or  less.  That  by 
toe  llth  of  the  conditions  of  sale  it  was  provided 
that  if  any  mistake  or  error  should  appear  in  the 
description  of  the  property,  or  any  error  whaterer 
appear  in  the  annexed  particulars,  such  mistake  or 
error  should  not  annul  the  sale,  but,  except  where 
otherwise  prorided  for  by  the  conditions,  a  com- 
pensation or  equivalent  should  be  given  or  taken  as 
the  case  might  require,  to  be  settlM  by  two  referees 
or  an  umpire,  to  be  nominated  by  them  before 
entering  on  the  business,  one  referee  to  be 
nominated  by  eadi  party  within  seven  days 
after  the  discovery  of  the  error  and  notice 
thereof  given  to  the  other  party,  and  in  case 
either  party  should  refuse  or  neglect  to  name  a 
referee  within  the  time  appointed  the  referee  of 
the  other  party  should  alone  make  a  final  decision. 
That  after  the  sale  had  been  effected  it  was  found 
that  lot  1  comprised  89a.  29p.  instead  of  70a.  24p. ; 
and  that  lots  2,  3,  and  4,  comprised  in  the  aggregate  j 
310  acres  3  roods  18  perches,  instead  of  321  acres  | 
2  roods  30  perches.  That  the  quantities  of  the  lands 
aasigDed  to  the  different  lots  had  been  inserted  in 
the  particulars  under  a  mistake,  and  that  in  the  pre- 
paration of  such  particulars,  and  for  the  pnrpo9C  of 
oeicribing  the  property  therein,  the  plaintiff' 's  soU- 
citor  had  referred  to  and  taken  the  several  descrip- 
tions from  printed  particulars  of  the  estate  pre- 
pared by  another  soHcitor  on  a  former  occasion,  and 
from  a  survevor's  report  made  on  such  occasion, 
which  they  believed  to  be  correct,  and  therefore 
idi«d  thereon.  That  the  whole  of  lot  I,  with  the 
ezoeption  of  the  stabling  and  the  kitchen-garden, 
whidi  were  separated  by  a  rood  from  the  residue  of 
the  lot,  was  in  a  ring  fence,  bounded  on  the  south- 
south-west  and  sonth-east  sides  by  roads  and  wooden 
palings,  and  on  the  western  side  by  a  hedge  or  fence, 
and  on  the  north  and  north-east  by  the  stream  or 
brook.  That  the  plaintiffs  (the  vendors)  claimed  an 
increased  amount  of  pnrcbasc-money  to  be  paid  to 
them  by  way  of  compensation  for  the  extra  quantity 
of  land  comprised  in  lot  1 ,  and  offered  to  pay  com- 
pensation to  the  defendant  for  the  other  lots.  The 
plaintiffs  then  submitted  that  they  were  entitled  to 
compensation  for  the  excess  of  the  quantity  of  land 
comprised  in  lot  1  over  and  above  the  number  of 
acres  so  by  mistake  stated  in  the  particulars,  offering 
•nd  submitting  to  pay  or  allow  to  the  defendant  a 
fair  compensation  for  the  deficiency  in  lots  2,  3,  and 
4,  if  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  the  compensation  they  claimed  in 
lespeet  of  lot]. 

ifalim  and  J.  V.  Prior  relied  on  the  part  of  the 
pbiotiff  on  the  fact  of  the  mistake  stated  in  the  par- 
ticolan,  and  which  was  not  questioned.  Without 
the  llth  condition  the  vendors  would  have  been 
entitled  to  relief,  bat  with  that  condition  the  case 
for  relief  was  plain  and  obvious.  The  quantity  jvas 
StAted  in  acres,  and  in  such  cases  the  presumption 
was  that  the  price  fixed  had  reference  to  the  quan- 
tity ;  nor  was  that  varied  by  the  words  "  more  or 
less."  They  could  not  cover  an  excess  of  one  thir- 
tieth of  the  whole  quantity  of  lot  1.  The  cases  on 
that  point  were  Winch  v.  Winchater,  1  Vcs.  &  Bca. 
375;  Hill  y.  Buckley,  17Ves.  394;  Porlman  \. 
Mill,  2  RUS9.570;  and  Gallt.  Walton,  referred  to 
in  1  Sag.  Vend,  ft  Pur.  10th  edit.  529. 

Prmdergatl  for  the  defendant. — ^This  property, 
unlike  that  in  each  of  the  cases  cited,  is  not  described 
in  the  particulars  of  sale  by  superficial  measure,  but 
is  desi^ated  by  reference  to  metes  and  bounds,  and 
a  map  is  referred  to  by  which  the  boundaries  appear 
to  be  plantations,  roads,  and  a  stream  of  water.  No 
mistake  can,  therefore,  he  inferred,  as  to  what  was 
<lie  property  intended  to  be  sold ;  it  was  made  clear 
and  manifest  to  the  eye.  The  mistake,  if  it  can  pro- 
perly be  considered  one,  was  of  such  a  gross  and 
colpable  nature  that  the  plaintiffs  ought  not  to  be 
declared  entitled  to  any  additional  payment,  whether 
with  or  without  the  llth  condition  of  sale.  (Martin 
r.  CoUett,  3  Jones  ft  Lat  496.)  Compensation  will 
not  be  given  where  there  does  not  exist  the  means 
of  ascertaining  its  amount,  and  here  there  are  no 
sodi  means,  for  the  excess  cannot  be  said  to  be  in 
■ny  one  part,  either  the  park,  the  garden,  or  the 
coppice.  (Shtrwood  v.  Robitu,  1  Moo.  &  Mai. 
194 ;  Lord  Broote  v.  Roitndthwttite,  3  Hare,  298.) 
He  also  cited  (/KellY.  Whilaktr,  I  PhiU.  338;  and 
Higoinnn  v.  Clmeet,  15  Ves.  516. 

Malhu  in  reply.— The  intention  here  was  to  sell 
not  in  the  lamp,  as  seems  to  be  contended  for  by 
the  defendant,  and  that  is  shewn  by  the  addition  of 
tte  number  of  acres  in  the  particulars  of  sale.  No 
dificnlty  as  to  the  mode  of  assessing  the  compen- 
sation stands  in  the  way,  because,  if  the  llth  con- 
dition is  not  sufficient,  the  Court  can  have  the 
assistance  of  the  Master  on  a  reference  for  that 
puipose. 

JCBOHBNT. 
The  Vice-Cbancellor. — In  this  case  there  has 
been  a  sale  by  auction  of  property  in  four  lots.    In 
the  porticalars  of  lot  1  there  has  been  an  understate- 


ment in  the  amount  of  the  property  comprised  therein 
by  about  twenty  acres;  and  in  lots  2,  3,  and  4,  there 
has  been  an  overstatement  of  about  ten  acres.    The 
question  which  I  have  to  consider  is,  whether  the  pur- 
chaser is  bound  to  pay  compensation  for  the  surplus 
in  lot  1 ,  and  to  receive  compensation  for  the  deficiency 
in  the  other  lots.    The  conditions  of  sale,  amongst 
other  things,  contain  a  provision  that  mistake  or 
error  in  the  description  of  the  property  in  the  con- 
ditions of  sale  shall  be  made  me  subject  of  com- 
pensation.   That  condition  is  as  follows :— "  That  if , 
any  mistake  or  error  shall  appear  in  the  description 
of  the  property,  or  any  error  whatever  shall  appear 
in  the  annexed  particulars,  such  mistake  or  error 
shall  not  annul  the  sale ;  but,  except  whore  other-  ' 
wise  provided  for  by  these  conditious,  a  compensa- 
tion or  equivalent  shall  be  given  or  taken  as  the 
case  may  require,  to  be  settled  by  two  referees,  or  ^ 
an  umpire  to  be  nominated  by  them ;  before  enter- 
ing on  the  business,  one  referee  to  be  nominated  by 
each  party  within  seven  days  after  the  discovery  of 
the  error,  and  a  notice  thereof  given  to  the  other 
party ;  and  in  case  either  party  shall  refiise  or  neg- 
lect to  name  a  referee  vrithin  the  appointed  time, 
the  referee  of  Uie  other  party  shall  alone  make  a 
final  decision."     I  think  the  mistake  or  error  meant 
to  be  referred  to  by  that  condition  is  such  mistake  or 
error  as  on  the  part  of  the  vendors  would  vitiate  or 
annul  the  contract  for  sale.    The  question  to  be  con- 
sidered is,  whether,  in  this  state  of  circumstances,  the 
vendors  could,  on  bill  filed,  have  been  relieved  from  I 
their  contract,  on  the  ground  of  the  mistake  they  have 
made  in  the  particulars  ?  or,  whether  the  purchaser  \ 
could  have  enforced  it  against  them  ?     I  entertun  , 
some  doubt  whether,  under  the  circumstances  of  this 
case,  the  vendors  could  have  been  relieved  if  they 
had  filed  their  bill  to  have  the  contract  delivered  up 
to  be  cancelled.     I  am  rather  disposed  to  think  that 
under  the  circumstances  stated  on  the  special  case  ' 
they  might  possibly  have  been  relieved,  for  it  there 
appears  that  the  particulars  of  sale  were  prepared 
from  previous  conditions  of  sale,  and  the  estimate 
of  a  surveyor  prepared  on  a  former  occasion,  which  , 
were  erroneous.    I  am  disposed  to  think,  therefore,  , 
that  as  the  vendors  have,  in  preparing  the  porticu-  \ 
lars,  proceeded  on  former  conditions  of  sale  drawn 
up  on  the  report  of  a  surveyor,  which  is  erroneous, 
and  have  therefore  entered  into  the  contract  under  a 
mistaken    conception  of   the  amonnt  of  property 
comprised  in  the  particulars,  they  would  be  entitled 
to  reliuf.    Whether  that  would  be  so  or  not,  I  am 
strongly  of  opinion  that  the  purchaser  could  not 
enforce.the  contract  in  the  face  of  that  mistake,  | 
which  is  proved  to  have  existed,  imlcss,  indeed,  he  '• 
were  wilhng  to  adopt  the  condition  by  which  com-  I 
pensation  is  prescribed  for  any  excess  in  the  quantity  j 
of  land  taken.    One  argument  put  by  Mr.  Prender-  { 
gast  weighed  upon  my  mind  during  the  discussion 
of  the  case.    It  was,  that  the  vendors  did  not  intend 
to  sell  the  lot  by  measurement,  hut  that  they  meant 
to  sell  the  lot  in  the  lump.      It  was  upon  that 
point  that  I  felt  a  hesitation  during  the  discus- 
sion  before   me.     The   conclusion,    however,    at 
which    I   have   arrived   is   this,    that   the   actual 
designation    oT    the   number  of    acres   contained 
in    the    lot    negatives   the   presumption    of  any 
intention  on  the  part  of   the  vendors   to   sell   in 
the  lump.     I  am  of  opinion  that  there  is  not  a  suffi- 
cient ground  appearing  in  the  case  to  exonerate  the 
purchaser  from  making  compensation  for  the  extra 
quantity  of  land.    Another  argument  urged  on  be- 
half of  the  purchaser  was,  that  in  the  event  of  the 
purchaser  being  held  bound  to  make  compensation 
there  was  no  means  of  estimating  the  amount  of 
such  compensation.    That,  however,  is  pointed  out 
by  tlie  condition  of  sale,  which  provides  that  the 
amount  of  compensation  shall  he  settled  by  arbitra- 
tion.    At  all  events,  if  the  parties  cannot  get  it 
settled,  this  Court  will  get  it  done  by  a  reference 
to  a  Master.    I  decUre,  therefore,  that  in  this  case 
the  purchaser  is  bound  to  make  compensation  for 
the  extra    quantity   of  land    comprised  in   lot    1, 
and  is  entitled  to  receive  compensation  in  respect  of 
the  deficiency  in  lots   2,   3,  and   4.     I  will  give 
no  cost*  on  either  side. 


xirsoXiVBn  covsv. 

Beported  by  Davis  Cato  UAOua,E«q.  of  the  Middle 
Temple,  Barriat«r-at-Lav. 

(Before  Mr.  Commissioner  Law.) 
Thurtday,  Augntt  7. 
Re  E.  GoooiNO. 
Dieeharge  <tf  debtor  in  execution  for  debt  after 
vetting  order  made  on  creditor' t  petition — Effect 
of  upon  claim  qf  creditor  to  prove  for  dividend 
brfare  adjudication. 
Quaere,  doet  the  ditcharge  of  a  debtor  in  execution 
by  the  plaintiff  operate  a  latiffaction  qf  the 
debt,  to  at  to  ditable  the  plaintiff  from  proving 
for  a  dividend  made  under  a  credttor^t  petition, 
filed  preeiout  to  the  ditcharge,  and  under  ichich 
no  ichedule  had  been  filed  : 
Held,  that  a  ditcharge  qftht  debtor  brfore  ad}*' 


dicatiomittali^aetum;  but  that  qfter  adjudica- 
tion it  i$  not. 

This  was  a  claim  by  Mr.  Loosemore  to  prove  for 
a  dividend  under  circumstances  which  are  distinctly 
stated  in  the  judgment.  The  Court  delivered  ita 
opinion  upon  the  claim  to  prove  to-day. 
JUDGMKHT. 
Mr.  Commissioner  Law  said, — ^The  question  is 
raised,  whether,  in  this  case,  the  discharge  of  tli« 
debtor  in  execution  by  the  plaintiff  operates  a  satis> 
faction  of  the  debt,  so  as  to  disable  the  plaintiff  from 
proving  for  a  dividend.  The  vesting  order  was  made 
on  a  creditor's  petition ;  the  insolvent  did  not  file 
schedule;  and  that  creditor,  Mr.  Loosemore,  dis- 
charged him  from  custody.  Mr.  Loosemore  now 
claims  to  prove.  It  happens  that,  after  so  discharg* 
ing  the  defendant,  he  procured  himself  to  be  ap- 
pomted  assignee ;  and  it  is  manifest  that  the  Courts 
on  appointing  him,  was  led  to  suppose  that  the 
insolvent  was  remaining  in  custody.  These  circum- 
stances, however,  do  not  affect  the  question  of  proof. 
That  question  is  the  same  as  if  the  claim  were  by 
some  other  person,  not  being  petitioner  nor  assignee. 
The  case  is  one  of  dividend  without  adjudication. 
The  Court  comes  to  the  business  in  ignorance  oC 
creditors,  and  acts  under  the  instruction  of  the  62nd 
section  of  the  statute,  which  in  such  case  requires 
the  dividend  to  be  made  among  thote  mho  thai/ 

frove  their  debit.  Can,  then,  Mr.  Loosemore  prove  .> 
think  not    The  law  says  that  one  who  has  had  his 
debtor  in  execution  and  discharged  him,  has  ceased 
to  be  a  creditor.    It  has  been  urged  that  imipertr 
which  passed  by  the  vesting  order,  is  held  in  tnst 
for  those  who  were  creditors  at  the  date  of  the  vesting 
order.     Such  are  not  the  terms  of  the  vesting  order. 
The  words  are,  "  in  trust  for  the  creditors  who  shaQ 
be  entitled  to  sliare  in  a  dividend."    This  sends  as 
for  information  to  the  dividend  clause  which  I  have 
alr^y  mentioned,  by  which  we  find  that  those  ate 
entitled  who  sh^  prove  their  debts.    Mr.  Looae- 
more  has  no  debt.     He  has  done  that  by  which  be 
ceased  to  be  a  creditor.    This  Court  has  decided 
that  where  the  debtor  has  been  discharged  by  his 
plaintiff  after  adjudication,  the  right  to  dividend  is 
not  lost.     But  it  is  not  inconsistent  with  this,  to  de. 
cide  that  in  the  present  case  it  is  lost.    When  divi- 
dend is  made  ^ter  adjudication,  the  same  62ad  sec- 
tion gives  a  different  criterion  of  the  right  to  dividend, 
expressly  referring  us  to  the  sworn  schedule.     There 
may  be  errors  in  the  schedule,  and  these  are  open 
to  correction  ;  but  if  it  has  been  oonectly  sworn  to, 
the  debts  which  it  discloses  are  the  debts  on  which 
dividend  is  to  be  paid.    A  debt  which  had  beea 
already  lost  by  discharge  of  the  person  from  execu- 
tion, would  not  properly  stand  as  an  existing  debt 
on  swearing  to  the  schedule.    This  distinction,  tha» 
warranted  by  the  words  of  the  Act,  rests  upon  an 
intelligible  principle.  An  insolvency  without  adjudi- 
cation will  not  interfere  with  a  creditor's   right'  of 
suit.     He  holds  his  right  imtouched  by  the  insolvent 
law.     He  holds  it,  then,  on  the  usual  terms,  namely, 
that  if  after  execution  against  the  person  he  dis- 
charges the  person,  he  discharges   the  debt.     Am 
adjudication    alters    the    law    between   the    par- 
ties, substituting   a   new   relation   between    them 
under    the    decree    of    this    Court.     The   mode 
henceforth  of  acting   against   property   is   throagli 
the   judgment    which    stands    on    behalf    of    the 
whole  body  of  creditors,  and  which  can  only  be  put 
in  execution  under  the  discretion  of  the  Court.    la 
the  liability  of  person  also  a  new  state  of  things 
ensues.    The  unlimited  power  of  the  creditor  is  gone 
together  with  its  incidents.    It  may  be  pronounced 
that  in  future  no  creditor  shall  take  or  detain  the 
person.  Or  it  may  be  that  some  or  all  are  permitted 
to  do  so  for  a  limited  time ;  but  it  is  no  part  of  the 
decree  of  this  Court,  nor  in  the  spirit  of  it,  that  any 
creditor,  though  such  qualified  power  is  acoorded  to 
him,  shidl  be  required  to  exercise  it.    Those  who 
have  not  already  arrested  an  insolvent  are  not  com- 
pelled to  procure  a  detainer.    So  one  who  has  before 
arrested  is  not  compelled  to  continue  a  detainer.    It 
would  be  a  compulsion,  and  a  compulsion  resting  on 
no  principle  if,  by  discontinuing  the  detainer,  he 
should  forfeit  his  claim  to  dividend.    I  say,  then, 
that  without  adjudication  an  insolvency  has  no  pro- 
spective consequences ;  is  not  pleadable ;  avails  no- 
thing for  the  debtor :  a  plaintiisr  detains  him  as  lon( 
as  he  thinks  fit ;  but,  if  he  voluntarily  discharges 
him,  he  cannot  be  retaken ;  and  the  satisfaction  of 
the  debt,  which  was  inchoate  by  the  captore,  be- 
comes complete.    This  is  quite  consistent  with  the 
principle  that,  when  an  insolvency  has  been  attended 
with  adjudication,  the  qualified  right  of  detainer 
exists  only  under  the  speoal  sanction  of  this  Conit  i 
so  that  he  who  is  left  for  some  specified  time  at  the 
mercy  of  his  creditors  may  be  oischarged  by  those 
who  have  liad  him  in  custody,  and  may  remain  unmo- 
lested by  the  rest;  or,  till  the  period  arrives,  he  nay  be 
more  or  less  deprived  by  them  of  bis  liberty.  It  u  no 
part  of  the  law  of  this  Court,  that  when  the  inaobencr 
shall  be  referred  into  adjudication,  the  creditor  wli» 
originally  detained  shall  be  incompetent  to  waive  the 
privilege  which,  by  the  terms  of  that  adjudicattae, 
may  be  continued  to  him.    The  justice  of  the  dis- 
tinction, namely,  that  a  discharge  before  atiJBdioe- 
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tion  is  satisfaction  and  after  adjudication  is  not,  viU 
easQy  be  recognised.  We  are  all  familiar  with  the 
pisctioe  for  a  detaining  creditor  to  send  a  discharge 
shortlr  before  the  hearing,  thereby  making  it  impps- 
sible  tor  the  debtor  to  obtain  for  himself  the  benefit 
of  an  insolvency.  In  1H38  I  proposed  a  remedy  for 
Ijijs  injustice,  and  pressed  it  upon  the  antiiorities 
when  the  Act  of  1  &  2  Vict,  was  in  progress.  But 
they  were  deaf  to  my  remonstrances,  and  the  injus- 
tice is  unremedied.  Surely  it  is  fit,  that  one  who 
thns  perversely  sends  his  debtor  a  discharge,  should 
do  so  on  the  usual  condition  that  such  discharge 
operates  a  satisfaction  of  his  particular  debt ;  that, 
while  it  damages  the  debtor,  it  should  also  have  its 
nsnal  result  to  the  creditor.  A  plaintiff  in  such  case 
caoses  the  insolvency  to  be  abortive  for  the  other 
party,  and  prevents  the  contemplated  change  of  rela- 
tion between  him  and  his  creditors  from  being  ma- 
tured; from  the  moment  of  that  discharge  he  re- 
mains liable  to  each  of  those  who  continnecreditors: 
the  insolvency  has  done  something  against  him,  no- 
thmg  for  bim.  It  is  then  a  just  consequence  to  him 
whose  act  causes  such  defeat  of  hopes,  that  that  act 
should  have  to  himself  the  ordinary  effect.  He 
takes  from  the  defendant  the  benefit  of  the  statute : 
why  not  then  from  himself  also  ?  It  i«,  however, 
no  less  clear  that,  in  the  other  case,  when  an  insol- 
rency  has  been  perfected  by  coming  to  judg- 
ment and  the  debtor  has  got  for  himself  the 
benefit  of  it,  the  same  thing  would  not  be  a 
just  consequence.  The  law  is  newmodelled.  Indi- 
vidual satisfaction  can  never  again  be  sought  by  any 
process.  The  law  has  interposed,  not  in  the  ordi- 
nary way  between  A.  and  B.  but  between  A.  and 
the  entire  body  of  his  creditors ;  and,  though  the 
policy  of  the  law  does  in  certain  cases  still  prescribe 
a  limited  liability  of  person,  there  is  no  ground  for 
saying,  that  the  law  exacts,  against  the  discretion  of 
a  creditor,  that  he  should  be  the  inflictor  of  the 
penalty.  He  is  entitled  to  say  that  his  position  is 
changed ;  he  has  acted  for  others  as  well  as  for  him- 
self ;  he  can  no  longer  wield  the  power  which  the 
general  law  gave  him  as  a  plaintiff ;  but  he  has  gained 
other  objects  in  its  place :  title  to  existing  property 
for  all  creditors,  and  special  means,  through  this 
Court,  of  resorting  to  future  property  if  it  should 
arise.  The  rights  of  all,  with  the  duties  and  the 
risks  of  all,  aro  made  the  same.  In  the  present 
case,  Mr.  Loosemoro  knowingly  substituted  one 
state  of  things  for  another,  as  affects  himself.  He 
discharged  the  judgment-debt,  taking  a  fresh  vrritten 
|iromise  having  its  own  dimensions.  On  this  the 
tnaolvent  remains  liable.  Mr.  Loosemore  has  the 
benefit  of  it.  It  was  by  bis  own  act,  the  liberation 
of  the  debtor,  tiiat  he  got  that  benefit.  That  act 
made  adjudication  impossible.  If  there  bad  been 
adjudication,  a  new  promise  would  not  have  availed 
for  that  debt.  The  claim  would  have  remained  cog- 
niaabla  in  this  court,  and  this  court  only.  Mr. 
lioosemore  has  made  his  election.  He  has  dis- 
charge the  debt  which  otherwise  he  would  be  com- 
peteikt  to  prove,  and  he  has  acquired  a  new  right,  on 
which  there  can  be  nu  proof. 

Gaim  to  prove  disallotced, 

Moudo]/,  Aug.  18. 

(Before  Mr.  Commissioner  Law.) 

Re  James  Ellis. 

Bail — Opposilion— Privileges  (^  attorftey; 

The  rule  or  instruction  by  the  Court  respecting 
oppositions  by  attorneys,  upon  application  of  insol- 
vents to  be  admitted  to  bail  till  their  hearing,  under 
1  &  2  Vict,  c  110,  is  thns  indorsed  upon  the 
"  Original  notice  of  sureties :" — "  Any  creditor,  by 
ltims<df,  by  counsel,  or  by  his  attorney  or  attorney's 
agoit,  may  there  oliject  to  the  proposed  sureties,  or 
otherwise  object  to  such  application." 

This  insolvent,  lessee  or  proprietor  of  Cremome 
Gardens,  applied  to  bo  admitted  to  bail  till  Uie  day 
appointed  for  his  hearing. 

Bmnell,  an  attorney,  appeared  to  oppose  for  Mr. 
Tboe.  Foulkes,  detaining  creditor. 

Ceoie,  for  the  insolvent,  objected  that  Mr.  Bursell 
was  not  the  attorney  named  on  the  record,  or  bis 
agent,  and  therefore  he  was  not  entitled  to  oppose. 

Burtell  said,  in  reply  to  the  learned  Commis- 
rioner,  he  certainly  was  not  Mr.  Foulkes,  attorney 
in  the  action,  nor  the  attorney's  agent;  but  be  had 
lately  been  employed  by  him  in  professional  business 
aa  his  attorney ;  and  meeting  him  that  morning,  he 
had  instracted  him  to  oppose  on  his  behalf. 

Mr.  Commissioner  Law  observed,  that  be  was  not 
aware  whether  this  point  had  ever  been  discussed. 
The  matter  should  be  conndered  upon  principle. 

Cooke  referred  to  the  invariable  practice  of  the 
Court,  and  eontinned — It  was  not  competent  for  a 
man  to  meet  any  attorney  in  the  street  and  say  go 
and  oppose  for  me.  There  wonid  be  nothing  to 
■hew  that  an  attorney  so  situated  was  properly  in- 
stracted, and  it  might  lead  to  great  abuse.  He 
riKrald,  at  all  events,  come  there  fortified  with  some- 
tfaiiig  in  writing  to  shew  that  he  was  authorised  to 
tttpear.  There  had  been  no  order  of  the  Court  to 
fTOingr  attorneys  in  tlie  action  upon  which  insolvent 
was  distained  in  csstody. 


Surtell  contended  that  when  a  judgment  vras  re- 
covered there  was  no  necessity  for  a  change  of  attor- 
neys by  rule  of  Court.  The  rule  of  Court  recognised 
wents.  He  conld  appear  in  the  same  way  as  Mr. 
Foulkes. 

Cooke  said  there  was  a  case  many  years  ago  before 
the  Chief  Commissioner.  Mr.  Lewis  was  agent  of  a 
country  attorney,  and  as  such  be  appeared  to  oppose 
the  bail.  His  imvilege  to  oppose  was  questioned,  as 
the  attorney  for  whom  he  appeared  as  agent  had 
an  agent  in  London  in  Common  Law  matters.  The 
Chief  Commissioner  declined  to  allow  Mr.  Lewis  to 
oppose. 

Mr.  Commissioner  Law  inquired  why  had  the 
Chief  Commissioner  refused  to  hear  Mr.  Lewis  ? 

Cooke. — Because  he  did  not  come  strictly  within 
the  phrase  in  the  rule  "  Attorney's  agent."  Mr. 
Lewis  had  not  done  the  business  in  the  action  upon 
which  the  insolvent  was  detained.  That  was  the 
case  in  the  present  instance.  This  gentleman  was 
neither  the  attorney  upon  the  record  nor  the  attor- 
ney's agent.  The  privilege  to  oppose  bail  was  an 
itidulgence  to  tho  attorney  upon  the  record,  and  to 
him  only,  and  not  a  general  permission  to  the  detain- 
ing creditor  to  employ  whom  he  pleased.  He  was 
just  informei^'that  this  gentleman  could  not  get  the 
discharge  of  the  insolvent  in  this  action,  not  even  by 
the  consent  of  the  client,  without  the  consent  or 
authority  of  the  attorney  upon  the  record. 

Burtell  said  that  that  was  so  if  his  costs  had  not 
been  paid ;  but  if  his  costs  had  actually  been  paid,  an 
action  would  lie  against  him  if  he  refiised  to  con- 
sent. 

Mr.  Commissioner  Law  said,  the  only  matter  that 
had  caused  him  to  doubt  at  nil  the  propriety  of  ex- 
cluding this  gentleman  fi:om  the  privdege  of  oppos- 
ing for  the  creditor  under  these  drcamstances,  was 
the  suggestion  that  it  might  happen  that  the  pro- 
ceedings in  an  action  might  be  of  some  standing, 
and  the  communication  between  the  attorney  and 
client  might  have  ceased,  and  therefore  it  might  not 
be  reasonable  to  require  the  client  to  apply  to  the 
same  attorney.  Sopposin|;  there  might  be  a  case 
of  that  kind,  it  baa  nothing  to  do  with  this  case. 
The  reason  why  tiiey  allowed  attorneys  to  ap- 
pear without  counsel,  was  not  that  the  Court 
allowed  attorneys  to  usurp  the  province  of  the 
Bar  as  they  did  in  some  places,  but  the  rea- 
son of  the  exception  was,  that  it  was  in 
favour  of  liberty.  As  the  time  was  too  short 
to  instruct  counsel,  attorneys  were  permitted  to 
appear,  and  under  such  curcumstances  it  was  rea- 
sonable that  they  should  be  allowed  to  do  the 
business  in  person.  That  was  the  reason,  and  the 
only  reason,  why  they  allowed  attorneys  to  transact 
business  upon  these  occasions  akin  to  the  business 
of  the  Bar.  It  was  true,  that  attorneys  appeared 
upon  dividends,  proof  of  debts,  and  so  on,  in  business 
which  resembled  the  old  bankruptcy  business,  and  it 
was  not  unreasonable  that  they  should  be  allowed  to 
appear  in  matters  of  accounts,  &c. ;  but  in  the  trial 
of  an  issue  they  did  maintain  the  privilege  of  the 
Bar.  He  thought  that  this  gentleman  should  not  be 
allowed  to  oppose. 

Opporition  by  Mr.  B.  ditalhvsed. 

Mr.  Commissioner  Law  observed  that  this  had 
been  a  discussion  limited  in  its  extent,  as  it  only 
concerned  detaining-creditors  and  their  attorneys 
and  agents,  and  therefore  all  other  creditors  who 
have  not  sued  must  be  at  liberty  to  employ  any 
person  they  please. 

Cooke  said  that  if  there  was  no  suit,  parties  might 
just  as  well  employ  counsel  as  attorneys. 

Mr.  Commissioner  Law. — Our  roles,  say  any 
attorney.  I  do  not  recollect  ever  to  have  spoken  to 
the  commissioners  about  it.  We  have  not  quite 
discussed  the  whole  question. 

Re  Tbohas  Fuller. 
Privilege— AUomey—Attomtj^t  elerk. 
ne  attorney  for  the  creditor  may  oppote  bail,  but 
not  hit  clerk. 

This  insolvent  came  up  for  bail,  and  the  clerk  of 
the  creditor's  attorney  appeared  to  oppose. 

Mr.  Commissioner  Law  intimated  that  a  clerk 
coidd  not  appear. 

Opporition  by  attorney' i  clerk  diiaUowed. 
The  creditor  himself  then  conducted  his  own  cai 


Ectltf  (astical  Covils. 
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Bcpoited  by  I>r.  Waddiiovs,  of  Booton'  Commons. 

June  18  and  July  17. 
CoKDT,  Palmer,  and  Lewis  v.  Bentlet. 
Church-rale — Minority  qfvetlry. 
A  parith  church  and  dittrici  chapel  being  both  in 
want  of  repair,  a  monition  mat  granted,  calling 
on  the  churchwardent  to  take    the  necetsary 
ttept  to  procure  their  repair.    A  vettry  mat  con- 
vened, the  nugorily  of  rate-payert  pretent,  in 
^ect,  voted  againit  the  rate;  the  minority  then 


patted  a  retolution  in  favour  of  the  rate.    A  libel 

pleading  thetefaeti  wot  admttted  to  proof. 

This  was  a  cause  of  subtration  of  church-rate, 
promoted  by  James  Cordy,  Richard  Palmer,  and 
John  Lewis,  as  churchwardens  of  the  pariah  of  St. 
Nicholas,  Brighton;  it  was  brought  by  letter  of  re- 
quest from  the  Consistorial  Court  of  the  Bishop  of 
Chichester.  The  question  now  before  the  Court 
was,  whether  the  libel  was  admissible,  this  involved 
the  question,  whether  a  rate  made  in  conformity 
with  a  resolution  passed  bv  the  minority  of  the  rate- 
payers in  vestry  assembled,  could,  where  the  repurs 
of  the  church  were  urgent,  and  a  monition  had  issued 
from  the  proper  ecclesiastical  authorities,  calling  on 
the  churchwardens  to  take  the  necessary  steps  to- 
wards putting  the  church  in  repair,  be  enforced.  Tho 
material  averments  in  the  libel  arc  contained  in  the 
judgment. 

Curteit  and  R.  Phillimore,  in  support  of  the 
libel,  relied  on  Gosling  v.  Veley  (the  Braintree 
case),  14  Jurist,  406;  12  Q.B.  328. 

Jenner  and  Harding,  contra,  contended,  that 
that  case  being  under  appeal,  the  Court  would  not 
consider  it  a  binding  authority ;  and  also  that  the 
rate  was  invalid,  since  it  included  the  cost  of  arti- 
cles not  necessary  to  the  performance  of  public 
worship. 

Sir  H.  Jenner  Fust. — This  case  has  been  al- 
lowed to  stand  over,  in  the  hope,  rather  than  the 
expectation,  that  some  final  result  might  have  been 
arrived  at  with  respect  to  the  Braintree  case,  and 
which  might  have  furnished  the  Court  vrith  some 
rule  or  prmciple  upon  which  it  might  decide  these 
questions.  Unfortunately  that  hope  has  not  been 
realised,  and  the  Court  must  therefore  give  its  opi- 
nion without  that  aid.  The  suit  is  brought  to  the 
Arches  Court  by  letters  of  request  from  the  official 
principal  of  the  Consistory  Court  of  Chichester. 
The  citation  was  returned  on  the  6th  of  August,  1850. 
The  rate  having  been  made  on  the  9th  of  December, 
1849,  but  no  exphmation  was  given  to  the  Court  why 
the  churchwardens  were  so  dilatory  in  instituting  these 

firoceedinp;s  to  enforce  payment  of  the  rate.  The 
ibel  consists  of  twenty-two  articles,  many  of  which 
might  have  been  dispensed  with  vrithout  detriment 
to  the  ends  of  justice  or  affecting  the  merits  of  the 
case,ina3much  as  they  refer  to  occurrenceswhich  took 

flace  antecedent  to  the  making  the  rate  in  dispute. 
t  appears  that,  in  the  years  1846  and  1847,  vestry 
meetings  were  held,  at  which  a  church-rate  was  pro- 
posed,  but  the  rate  was  on  each  occasion  negatived 
by  a  majority  of  the  persons  'present.  No  nirther 
proceedings  towards  making  a  rate  appear  to  have 
been  adopted  until  application  was  made  by  the 
vicar  of  the  parish  to  the  Court  of  the  Archdeaconry 
of  Lewes  praying  for  a  monition  against  tho  church- 
wardens <^ing  upon  them  to  shew  cause  why  they 
did  not  take  the  necessary  steps  towards  effecting 
the  repairs  of  the  church  and  chapel.  The  articles 
to  which  I  have  referred  as  being  unnecessary  relate 
to  that  application  only,  and  therefore  do  not  affect 
the  present  question.  As,  however,  the  expense  of 
bringing  in  those  articles,  and  the  exhibits  annexed 
to  them,  has  been  incurred,  the  Court  would  not 
reject  or  alter  them,  provided  the  libel  were  generally 
admissible.  The  article  which  is  of  most  importance 
pleads  that  the  ancient  church  of  St.  Nicholas  and 
the  chapel  of  ease  of  St.  Peter  stiU  continuing  ve- 
spectively  in  urgent  need  of  repair,  and  the  church- 
wardens having  no  funds  in  hand  wherewith  to  effect 
such  repairs,  they,  and  divers  of  the  most  substan- 
tial ancl  others  of  the  parishioners  and  inhabitants, 
ratepayers  of  the  parish,  on  the  9tb  of  December, 
1847,  met  together  in  vestry,  pursuant  to  public  no- 
tice, and  in  obedience  to  the  monition  issued,  at 
which  meeting  the  Rev.  H.  M.  Wagner,  the  vicar, 
presided.  The  churchwardens  exhibited  to  the 
metting  a  survey  or  specification  and  estimate 
of  the  repairs  necessary  to  be  immediately 
done  to  the  church  of  St.  Nicholas  and  the 
expenses  thereof,  which  were  computed  to 
amount  to  2782.  33.  8d.  and  also  the  repairs  neces- 
sary to  be  done  to  the  chapel  of  ease  of  St.  Peter, 
amounting  to  157/.  178.  *i.  They  also  produced 
estimates  of  other  necessary  and  lawful  expenses 
incident  to  the  execution  of  their  office  for  the  cur- 
rent year,  amounting  to  188/.  6b.  and  101/.  3s.  9d. 
and  of  the  expenses  of  rate-books  and  making  the 
rate,  amounting  to  75/.  Mr.  Cordy  proposed  a  rate 
of  Id.  in  the  pound,  which  was  seconoed  by  Mr. 
Williams,  whereupon  an  amendment  was  moved  to 
the  effect  "That  the  reparations  and  dean  keeping 
of  the  dinrcb  be  done  by  voluntary  contributions,  in 
accordance  with  the  statute  law  of  the  lAnd."  "The 
Court  does  not  know  where  that  statute  law  is  to  he 
found.  The  churman  refused  to  put  the  amend- 
ment, on  the  ground  that  it  was  illegal,  and  anoUier 
amendment  was  then  proposed,  to  adjourn  the  con- 
sideration of  the  rate  for  six  months,  which  the 
chairman  also  declined  to  pat,  on  the  same  ground. 
The  original  motion  wis  then  submitted  to  the 
meeting,  and  negatived  by  a  large  majority,  the 
numbers  being,  47  for  it,  and  90  a^^ainst  it.  The 
chairman  declared  that  the  votes  agamst  the  motion 
were  illegal,  and  thrown  away,  and  that  the  motion 
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WM  carried.    Upon  which  the  cbunnan  and  other 
parishioners  assemhied  in  vestiy,  and  made  the  rate, 
which  would  amount  to  aboat  800/.    The  jum  as- 
aeised  on  Mr.  Bentley  was  19s.  l}d.    There  coold 
be  no  doubt  tliat  the  vestry  was  duly  called,  and  that 
the  estimates  and  specifications  were  laid  before  it. 
Under  the  Acts  of  Parliament  (58  Geo.  3,  c.  45, 
and  3  Geo.  4,  c.  72),  the  parishioners  were  liable  to 
the  repairs  of  the  clispel  as  well  as  of  the  church. 
The  postponing  of  the  making  of  a  rate  for  six 
months  has  been  held  to  be  equivalent  to  its  refusal, 
and  the  Court  must  so  regard  it  in  this  case.    In 
the  course  of  the  argument  some  observations  have 
been  made  with  resect  to  the  Biuntree  case,  but 
fbe  Court  is  not  inclined  to  enter  into  that  question ; 
the  decision  of  the  Court  in  that  case  not  havine 
hiitherto  been  impeactied.    From  the  principle  lud 
down  in  it  the  Court  is  by  no  means  inclined  to 
'depart.     The  principle  was,  that  the  repair  of  a 
church  is   a  common  law  obligation,  whidi,  ac- 
cording to  the  opinion  of  tliat  very  learned  judge, 
{he  late  Cliief  Justice  Tindal,  the  parish  was  bound 
to  discharge,  and  had  no  right  to  discuss  whether 
Chey  would  repair  the  church  or  not.    When  the 
necessity  for  repairs  was  shewn,  the  funds  necessary 
to  defray  the  expenses  ronst  be  provided,  and  if  the 
m^ority- refused  to  make  a  rate,  the  minority  might 
make  it.    So  fiir  as  the  repairs  of  the  church  and 
the  i^rovidin^  of  things  necessary  for  the  decent  cele- 
bration of  divine  worship  were  concerned,  they  came 
under  the  principle  of  the  Braintree  case:    There 
were,  however,  certain  other  thingswhichdid  not  stand 
on  the  same  footing  of  the  ancient  common  law,  bnt 
which  nevertheless  Iiad  become  so  necessary  to  the 
due  performance  of  divine  service,  and  the  decency 
of  its  performance  in  large  populous  places,  tliat  it 
had  repeatedly  been  held  that  it  was  competent  to  a 
mqority  of  the  vestry  to  determine  tliat  the  expense 
for  them  ought  to  be  incurred,  and  the  sum  might 
be  recovered  in  a  suit  for  subtraction  of  church- 
rates.    It  is  not  necessuy  to  go  tlirough  the  articles, 
but  they  are  comprised  in  what  is  denominated  the 
ornaments  of  the  church,  the  repair  of  the  bells,  the 
organ,  the  salaries  of  the  ornimst,  pew-openers  and 
beadles.    If  the  majority  adopted  those  expenses, 
they  formed  a  part  of  the  church-rate,  if  they  re- 
jected tliem  they  could  not  be  enforced.    In  the 
present  case  items  of  that  character  had  been  in- 
duded  in  the  estimates  Uud  before  the  vestry,  and 
no  objection  had  been  made  to  them  until  it  was 
tidcen  by  counsel  at  the  bar.    It  was  now  said  with 
respect  to  St  Nicholas'  Church,  that  there  was  no 
necessity  for  the  pcw-opener,  the  beadles,  books  for 
the  use  of  the  mmister,  and  registry  books  for  the 
church.  Objection  was  also  taken  to  ttie  churchwar- 
dens' visitation  fees,  charges  for  stationery  and  print- 
big,  and  removing  chalk  from  the  new  burial-  ground. 
\rith  regard  to  the  chapel  of  St.  Peter,  the  follow- 
ing items  were  objected  to : — Attending  to  the  public 
clock,  beadles'  salaries,  and  repairs  to  the  organ. 
The  principal  objection,  however,  was  taken  to  a 
charge  for  matting  for  the  galleries,  carpeting  for  the 
altar,  and  the  cost  for  rate-books  and  making  the 
rate.    There  being,  however,  no  objection  raised  to 
those  items  in  the  vestry,  the  Court  must  consider 
whether  that  was  not  an  assent  to  the  propriety  of 
the  articles  being  procured  for  the  purposes  stated  in 
thi  estimate.    It  had  been  argued  by  one  of  the 
learned  counsel  for  Mr.  Bentley,  that  it  was  not  in- 
cumbent on  the  parishioners  to  take  the  objection 
and  separate  the  legal  from  the  illegal  articles.    The 
Court  might  be  told  that  there  bcin^  no  law  which 
threw    that  necessity  upon  them,  if  it  shonld  be 
of  opinion  that  it  did  rest  npon  them,  it  would 
be  '  judge-made   law.      I  am   afrud  that  a   great 
deal    of    law   is   judge-made   law.      Unless    an 
Act  of    Parliament    makes   a    specific   provision 
in  every  particular,  the  application  of  one  principle 
to  another  constitutes  the  law,  and  that  must  be  con- 
sidered to  a  great  extent  judge-made  law.   Whether 
(hat  is  good  law  or  bad  I  am  of  opinion,  as  at  pre- 
sent advised,  that  those  articles  which  might  be 
called  "ornaments"  are,  if  not  necessary,  proper  at 
least  for  the  due  and  decent  performance  of  divine 
service,  and  were  properly  objects  of  a  church-rate 
when  they  were  laid  before  the  vestry,  and  every 
parishioner  had  an  opportunity  of  expressing  his 
assent  to  or  dissent  from  them.    If  parishioners  will 
not  take  the  trouble  to  object  to  estimates,  they 
must  take  the  consequences  upon  themselves.    I  am 
of  opinion  that  tbe  libel  at  present  before  the  Court 
is  admissible,  and  I  shall,  therefore,  admit  it.  What 
tbe  result  may  he  hereafter  it  is  impossible  to  say. 


Girrnft  Stpottt. 
oxpoRDCiRCurr. 

Beportad  by  J.  B.  Datis,  Esq.  Barruter-at-Law, 


WORCESTER  SUMMBB  ASSIZES,  1861. 

Monday,  July  21. 

(Before  Mr.  justice  Erle.) 

Rbo.  v.  ArrwooD. 

Conftuitm — InduetmeHt. 

To  can/ton  a  frimner  thai  what  he  toid  would  be 


used  aganut  him  m  M*  trial  ifeommitted,  it  not 

an  inducement  to  him  to  make  a  itatement  to  a*  to 

exeludethat  tlatemtntfrtm  being  giveninevidenee 

on  the  trial. 

The  prisoner  was  indicted  for  ottering  atPershore 
on  the  16th  of  May,  1851,  a  certain  foned  order  for 
the  payment  of  the  sum  of  five  poandsand  fifteen 
shillings,  with  intent  to  defraud  one  William  Je- 
remy. 

A  police  officer,  who  took  the  prisoner  into  cus- 
tody, was  called  on  the  part  of  the  prosecution.  He 
stated  that  the  prisoner  made  a  communication  to 
him,  which  he  took  down  in  writing,  and  tbe  prisoner 
signed  his  name  to  it.  Before  he  made  tbe  state- 
ment, the  witness  said,  "  I  told  him  to  be  careiul ;  it 
would  be  used  against  him  on  his  trial  if  committed 
by  the  magistrates." 

On  the  statement  so  signed  by  the  prisoner  being 
tendered  in  evidence, 

W.  H.  Cooke,  for  the  prisoner,  submitted  that  it 
was  not  admissible  in  consequence  of  the  terms 
made  nse  of  by  the  witness.  Mr.  Justice  Manle 
had  so  decided  with  respect  to  precisely  the  same 
state  of  circumstances.  Where  a  magistrate  told  a 
prisoner  "  What  you  say  will  be  givei*  in  evidence 
against  you,"  that  learned  judge  said, — "It  is  not 

E roper  for  a  ma^trate  to  tell  a  prisons-  that  what 
e  says  will  be  given  in  evidence  a^inst  him.  It  has 
been  held  that  to  tell  a  prisoner  that  what  he  says 
will  be  used  against  him  or  for  him,  is  an  induce- 
ment, and  to  say  that  it  will  be  given  in  evidence 
against  him,  comes  to  the  same  thing,  for  the  state- 
ment is  made  upon  an  understanding  that  it  will  be 
given  in  evidence ;  and  it  does  not  signifjr  that  he  is 
told  that  it  will  be  used  against  him,  for  if  be  is  told 
that  it  is  to  be  used  at  all,  it  may  induce  him  to  say 
something  that  be  may  suppose  may  make  for  him. 
It  did  not  become  necessary,  however,  to  decide  the 
point.  Reg.  v.  Janet,  Gloucester  Summer  Assizes, 
1843,  sanctioned  by  Rolfe,  B.  Gloucester  Winter 
Assizes,  Dec  15,  1843,  in  Reg.  v.  Holmei,  1  C.  & 
K.  248-(a) 

EsLE,  J. — Giving  the  proper  force  to  expressions, 
treating  hmguage  in  its  obvious  sense,  it  is  im- 
possible to  say  that  an  inducement  was  held  out  to 
the  prisoner  to  make  an^  statement.  I  have  not  a 
doubt  of  the  admissibility  of  the  evidence  in  this 
case. 

The  statement  was  accordingly  pnt  in,  and  the 
prisoner  was  convicted. 

Skinner,  for  the  prosecution. 
W.  H.  Cooke,  for  the  prisoner. 

Reo.  v.  Stanton  and  Othbbs. 
Statute  9  Oeo.  4,  e.  31 — Contietion  and  imprison- 
mtnt  for  ateault  a  bar  to  tubtet/uent  indictment 
Jor/elony. 
ne  itatute  9  Geo.  4,  e.  31,  providei  [tec.  21)  for 
the  tummarg  conviction  of  perioni  for  common 
atiaultt  and  baileriet,  and  givet  power  to  tvo 
jutticet  (^the  peace  to  order  the  offender  to  pay 
a  fine,  mth  imprieoment  in  cate  of  non-payment ; 
or,  if  the  offence  be  not  proved,  or  it  of  to  trifling 
a  character  at  not  to  merit  ptmithment,  to  dit- 
mitt  the  complaint  and  make  out  a  certificate 
under  their  hand*,  ttaling  the  fact  qf  men  dit- 
mittal,  tttch  certificate  to  be  delivered  to  the 
party  agmntt  whom  the  complaint  wat  pre- 
ferred. 
Section  28  enaett, "  That  ifanyperton  againtt  whom 
any  tuch  complaint  thaU  have  been  preferred  for 
any  common  auaull  or  battery,  ihall  have  ob- 
tained tuch  certificate  at  aforetaid,  or  having 
been  convicted,  thall  have  paid  the  whole  amount 
adjudged  to  be  paid  under  tueh  conviction,  or 
thall  have  ruffered  the  impritonment  awarded  for 
non-payment  thereof,  in  every  tueh  cate  he  thall 
be  releatedfrom  all  further  or  other  proeeedingt, 
civil  or  crtminal,  for  the  tame  caute."    "  Pro- 
vided ttlwayt  (tec.  29)  and  be  it  enacted,  that  in 
cate  the  jutticet  thall  find  the  attault  or  battery 
complained  of  to  have  been  aeeompanied  by  any 
attempt  to  commit  felony,  or  thall  be  of  opinion 
that  the  tame  it,  from  any  other  eireumitmtce,  a 
jit  tubject  for  a  protecution  by  indictment,  they 
thall  abttain  from  any  adjudication  thereupon, 
and  thall  deal  with  the   cate  in  all  reipectt 
i»  the  tame  manner  at  they  would  have  done 
brfore  the  patting  ofthit  Act,"  See. 
Semble,  that  a  conviction  for  an  attault  under 
the  above  ilalute,  followed  by  payment  of  the 
fine  or  endurance  of  the  impriionment,  may  be 
pleaded  in  bar  iff  an  indictment  for  felony  in 
retpeet  <ff  the  tame  attault,  charging  an  attault, 
and  wounding  with  intent  to  murder.  Sec. 
The  prisoner,    Samuel   Stanton,    together   with 
Francis  Tombs  and  two  other  persons,  wss  indicted 
for  feloniously  assaulting  and    wounding  William 
Tombs,  witb  intent  to  kill  and  murder  him.    There 
were  other  counts  in  the  indictment,  alleging  the  in- 
tent to  be  to  maim,  &c. 

In  the  coarse  of  the  trial  it  appeared  that  the  pri- 
soner, Samuel   Stanton,   had  been  summoned  by 


the  prosecutor  before  two  magistrates  fo»  tbw  i 
atiault  and  had  been  fined,  and  in  deCanll  of  pay- 
ment of  such  fine,  had  been  imprisoned  in  Woreeeter 
gaol.  A  true  bill  had  been  subsequently  found 
aninst  the  prisonen  at  tbe  Spring  AssizM,  fo»  Htm 
fdonious  assault,  upon  wfaiek  indictment  they  w«i» 
now  tried.  The  jury  acquitted  the  prisoners  of  tb* 
felony,  and  found  them  guilty  of  a  common  assault. 

Eblb,  J.  inquired  why  the  conviction  by  Oie 
magistrates  had  not  been  pleaded  in  answer  to  tbia 
in^etment,  in  pursnance  of  tbe  statute  9  Geo.  4, 
c.  31.>(a)  ..    ,     . 

Skinner,  for  the  prisoner  Stanton,  said,  that  in- 
dependentiy  of  tbe  iiu;t  that  he  was  not  instructed 
until  after  the  prisoner  had  pleaded,  there  seemed  to 
be  a  difficulty  in  pleading  the  conviction  for  tbei 
assault  in  answer  to  an  indictment  for  the  felony. 

Eble,  J. — In  my  opinion,  the  conriction  would 
have  been  an  etioppel  to  the  indictment  for  the 
felonious  asaanlt  and  wounding,  if  pleaded;  and 
^though  it  baa  not  beem  pleaded,  I  am  bound  1o 
consider  the  charge  as  having  been  already  adjndi- 
cated  upon,  and  the  prisoner  as  having  undergone, 
the  punishment  allotted  for  it  ItbinkthejustunM 
the  case  will  be  answered  hj  all  the  prisoners  ent^- 
ing  into  their  own  recognizances  to  appear  and  re- 
ceive judgment  when  called  upon,  and  to  keep  the 
peace  to  the  prosecutor  for  one  year. 

The  prisoners  entered  into  their  recogninooei 
accordingly  in  40/.  each,  and  were  discharged. 

Huddlettone  and  Lovety,  for  the  prosecution. 

W.  H.  Cooke,  for  the  prisoner  Francis  Tombs. 

Skinner,  for  Samnel  Stanton. 


Irift  iUyortt. 

COURT  OP  CHANCERY. 
Beporteil  by  J.  Bucnuv,  Esq.  B»rrUter-»t-I*w. 

Jan.  3a,  Feb.  10  and  11. 
O'Rbillt  c.  Smith. 
Will,  to  fulfil  truitt  (if  marriage  lettlntent—"  Not 
included  in  our  marriage lettlemeni" — CSmsfrnc- 

(tOH. 

In  a  devite,  the  wordt  "not  included  in  oitr  mar- 
riage tettlement "  apply  to  tueh  property,  or  the 
interett  on  it,  which  at  the  period  of  the  dtviie 
it  out  of  the  power  or  ditpotition  qf  the  lettator. 
A  money-fund  wat  vetted  in  tnuleet  upon  certain 
Irutit,  for  the  benefit  of  the  wife.  T*e  hutbani 
being  teizei  of  certain  freehold  landt,  devited 
them  to  other  trutteet,  "'to  fuifil  the  tmaU  of 
hit  marriage  tettlement,"  then  over : 
Held,  that,  under  the  cireumtlaneet,  the  widow 
did  not,  under  the  will,  take  any  interett  m  /Acs* 
landt. 

This  was  a  suit  to  establish  the  will  of  John 
Edward  O'Reilly,  and  that  the  plaintiff.  Janetta 
Martha  O'Reilly,  might  be  declared  to  be  absdately 
entitled,  for  her  separate  nse,  to  the  moneys  due  tor 

Srincipsl  and  interest  upon  a  mortgage  of  the  5th  of 
une,  1847,  for  4,000/.  and  alsd  to  an  estate  for  Bfo 
in  the  mortgaged  premises,  and  in  certain  other 
lands  in  the  pleadings  mentioned.  It  appeared  that 
the  plaintiff,  being  possessed  of  a  sum  of  7,364/.  by 
indenture  of  marriage  settlement,  bearing  date  the 
4th  day  of  May,  1847,  it  was  witnessed  that  the  sum 
of  7,364/.  should  be  vested  in  truitecs,  upon  tmst, 
thst  if  the  said  John  Edward  O'Reilly  shonld  seenie 
bv  mortgage  certain  pemiums  belonging  to  tbe  tes- 
tator, for  the  payment  of  4,000/.,  that  then  the  trna- 
tees  should  pay  to  him  out  of  the  trust-money  the 
sum  of  4,356/.  for  his  own  use  and  benefit  The 
trustees  were  to  invest  the  residue  of  ttie  tnnt- 
money,  4c.  and  to  pay  the  dividends  or  interest 
during  the  joint  lives  of  the  plaintiff  and  of  the 
testator  to  the  pluntiff  for  her  sole  and  aepeiate  uob, 
then  to  the  survivor,  and  at  the  death  of  the  sor- 
vivor  to  hold  the  principal  for  the  child  or  diildiea 
of  the  intended  marrii^,  and  if  but  one  diild,  in 


(a)  The  ru«  of  Xtg.  r.  Jonei  was  cited  from  a  US.  not« 
of  Mr.  OreaTBi,  Q.C— [J.  E.  D.] 


(u)  The  sUtute  9  G«o.  IV.  o.  SI,  providsa  for  tb»  •«■»• 
m»rf  oonTiotion  of  persons  for  oonuaon  assaoKa  and  bat- 
teries, and  fprea  power  to  two  jostioes  of  the  peace  to 
order  the  offender  to  pay  a  flne,  with  impnsoBmea* 
in  case  of  non-payment ;  or.  if  the  offence  bo  »oa 
proTcd,  or  is  of  »o  trifling  a  character  u  not  to  merit 
pnniahment,  to  dismiss  the  oomplaiiit,  and  make  oat  a  e 
tiflcate  nnder  their  bands,  atsnng  the  fact  of  saeh  i 
mies^  snch  certifioate  to  be  dehverMl  to  the  pai^  agai 
whom  the  complaint  wss  preferred. 

Sec.  28  enacts,  "  Tliat  ff  any  penon  vunit  whom  aay 
snch  complaint  shall  hsTO  been  preferred  for  any  eummon 
auault  or  l>attery,  shall  hsTO  oMsined  anoh  eertiSeat*  tm 
aforesaid,  or  hanng  been  oonricted  shall  tarn  pud  &• 
whole  amount  adjudged  to  be  paid  ondar  saefa  coovioaaoe* 
or  shall  have  soilered  the  imprisonment  awarded  for  noo- 
payment  thereof,  in  erery  snch  case  he  shall  be  releaaed 
from  all  further  or  other  proceedings,  aril  or  criminal,  ftjsr 
the  same  cause."  "  Pronded  always  and  be  it  eoaeted 
(sec.  29),  that  in  case  the  jostioce  shaU  tad  tbe  assanit  or 
battery  complained  of  to  have  been  aeoompaaied  by  ear 
attempt  to  oommitfelOBy,  or  shaU  be  of  opinioB  that  the 
same  u,  from  any  other  circumstance,  a  St  sobiect  for  » 
prosecution  by  indictment,  they  shaU  abstain  6x«n  Bar 
idjudication  thereupon,  and  shall  deal  with  the  case  m  mU 
respects  in  the  same  mander  aa  thsy  wonld  hare  doos  be- 
fore tbe  passing  of  this  Act,"  fte. 
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tnut  for  that  child.  Bat  in  cue  there  should  be  no 
child,  then  upon  trait,  if  tiie  plaintiff  should  rarriTe 
the  teftator,  for  the  plaintiff,  her  ezeenton,  &c. ; 
but  if  she  shoold  die  in  the  lifetime  of  the  tes- 
tator, then  apon  snch  trusts  as  the  plaintiff  should 
upoint.  The  tmttees  of  the  mortgage  were  to  pa^ 
the  interest  to  the  teststor  daring  lus  life,  after  bis 
death  to  the  plaiatiff,  uid  after  tu  death  of  the  snr- 
TiTOr,  the  tnistees  were  to  hold  for  the  benefit  of  the 
diildren,  and  shonld  there  be  none,  for  the  testator 
absolutely. 

The  testator  executed  the  mortgage  and  died  on 
the  3rd  of  September,  1848,  having,  br  a  will  bearing 
date  the  7th  of  November,  1848,  densed  all  bis  teal 
and  personal  property  to  trustees,  fint,  "  to  fi^fil 
tht  tnutt  of  iuf  marriag*  ttltltmiiml,  then  for  my 
■ephew,  C.  J.  Smith,  esq.  for  his  life,  and,  after  his 
death,  to  his  child  or  children,  as  he  shall  appoint; 
ahonld  be  die  without  issue,  then  to  the  sole  use  of 
my  sister  Margaret  for  her  life,  and  to  her  children 
as  she  shall  appoint;  in  default  of  such  appointment 
by  her,  to  her  childien  shate  and  share  alike  as 
tenants  in  common  for  their  lives,  her  dangbters 
to  hold  as  femmu  $ole,  notwithstanding  coverture, 
and  at  the  demise  of  said  children  of  said  Margaret, 
to  my  right  heirs,  if  women,  as  /namat  lolt, 
As  to  my  funded  properhr,  my  trustees  are  to  hold 
SOO/.  of  3i  per  cent,  stooc,  for  the  sole  and  absolute 
use  of  Isabella  Cnsack,  and  to  pay  it  only  on  her 
sole  and  separate  receipt  notwithstanding  her  mar- 
liage ;  the  remainder  of  sud  stock  I  bequeath  for 
the  sola  and  separate  use  of  said  Margaret  ReiUy, 
ber  husband  or  his  creditors  to  have  no  interference 
llierewith  whatever;  if  she  do  not  survive  me,  then 
for  the  use  of  bra  children  in  equal  proportions, 
their  executors,  administrators,  or  assigns,  the 
women  to  hold  as  femmtt  tol*.  I  wish  to  alter  a 
portion  of  that  part  of  my  will  above  relating  to  the 
aindad  property  beqneatlied  for  Margaret  or  her 
iiamily.  Shonld  my  wife  have  a  child  by  me,  they 
M«to  pay  C.  Smith,  esq.  500/.  sterling  ont  of  it; 
■aould  such  child  or  children  survive  me,  my  heirs, 
though  life  tenants,  can  cut,  sell,  and  carry  away 
tarf  bog  off  said  lands,  and  cut  timber,  as  well  off 
tiw  demesne  of  Annach  as  in  the  churchyard 
tiierein.  I  give  to  my  beloved  wife  all  oor  fornitore, 
korses,  and  moveables  at  Chester,  as  well  as  all  her 
own  fortune  not  included  in  our  marriage  settlement, 
ftnrher  sole  use  as  a  feme  tol§  should  she  mairy 
again.  I  direct  my  furniture  at  Annagh  shall  be 
■old,  the  carriage  we  travelled  in  from  London  (with 
the  exception  of  the  pictures  and  engravings,  which 
I  leave  to  my  wife),  and  produce  haodM  to  my 
ooosini^  and  to  C.  J.  Smith,  his  executor,  who 
IKOved  the  will." 

Ckrittim,  Q.C.  FnineU  Fitzgerald,  Q.C.  and 
H.  X.  Warren,  for  the  pluntiff,  cited  Strode  v. 
BmiteU,  2  Ves.  621 1  S.  C,  Eq.  Ca.  Ab.  210,  pi.  18 ; 
3  Ch.  Russ.  169,  affirmed  on  appeal ;  Vom  hyttt» 
^'Ladt  Folitand,  3  Bro.  C.  C.,  Tom.  Ed.  24; 
Ctetier  v.  Cheeter,  3  P.  W.  56 ;  Gloter  v.  Spe»- 
l9ve,  3  Bro.  C.  C.  337 ;  The  Incorporated  Society  v. 
mckardt,  1  Dr.  &  War.  258;  4  Ir.  Eq.  R.  177. 

Green,  Q.C.  Deaeif,  Q.C.  and  HempkiU,  for  the 
dpfiendant,  Margaret  Beilly,  cited,  as  to  the  first 
daase  iu  the  will,  Adamt  v.  Adame,  I  Hare,  537 ; 
Bootan  v.  Smth.  9  Ir.  Ex.  426;  Oough  v.  Andrem, 

1  CoL  69;  V.C.  Sondo/e  aee,  9  Co.  127.  On  the 
aeomd  clause,  Cooke  v.  OaUey,  1  P.  W.  302; 
Cknreh  v.  Mmrndty.  IS  Tes.  396 ;  Weliy  T.  Weliy, 

2  V.  &  B.  187;  TV  Altonuy-General,  8  Ves.  256, 
294;  Daniel  ▼.  Mite*.  6  Bast,  494;  Straugk  v. 
7lM/f,  2Barr.  912. 

JtoUetlon,  Q.C.  /.  Malep.  and  Join  ItMahon, 
SMcared  for  other  parties. 

y.  FUtgerald  replied. 

The  Lwd  Chancellor  having  expressed  his  then 
opinion,  subsequently  desired  to  have  the  case  re- 
•qcned.  It  is  not  necessary  to  state  this  opinion,  as 
ho  repeated  it  in  his  final  judgment. 

itmtdan,  Fet.  10. — The  case  was  now  re.argued 
hf  F.  FUzgeraU,  Q.C.  and  it.  Ji.  Warren,  for  the 
Iitaintiff. 

Orten,  Q.C.  and  Deaty,  tor  the  defendant. 
Warren  replied. 

TWsdMr,  jPsi.  11.— The  Lord  Chancbllok.— 
On  eonsidieration,  I  see  no  reason  to  change  the 
Ofinion  which  I  originally  formed  upon  the  first 
qnestiosi  raised  in  this  case.  It  has  been  contended 
AtJl  ander  the  first  part  of  this  devise  the  testator 
eonld  not  have  intended  to  confine  the  trusts  of  the 
will  to  the  money  fond  already  secured  by  the  mort- 
nce  of  the  lands  specified.  I  cannot  yield  to  that 
nistin<Ttion.  It  is  first  to  be  observed  that  the  tes- 
tatsr-does  not  devise  tiie  lands  therein  mentioned  to 
tite  tnistees  of  the  marriage  settlement,  but  to  new 
tnuteet,  and  it  seems  to  me  the  words  "to  fulfil  the 
trosts  of  my  marriage  settlement"  will  be  satisfied 
by  holding  the  entire  lands  to  have  been  devised  as 
naaonrity  for  that  mortgage  debt,  and  to  me  there 
appears  to  be  nothing  incongruous  in  including  it  in 
taose  words.  On  the  second  question  whicn  has 
been  argued,  I  am  of  opinion  the  plaintiff  must  sue 
eaad.  After aome  beifaests,  the  testator  save,  "I 
give  to  my  bdoved  wilis  all  our  furnitvre,  horses, 

•wj,.  arvn. «».  «•». 


and  moveables  at  Chester,  as  well  as  all  her  own 
fortune  not  included  in  oor  marriage  settlement, 
for  her  sole  use  as  a  feme  eoie,  diould  she  marry 
again."  If  this  questbn  turned  merely  on  the  i 
words  "not  indnded  in  our  marriage  settlement,"  it 
would  not  be  distinguishable  from  that  decided  in  : 
the  case  of  Strode  v.  2Iiute</,  2  Ves.  621.    In  that 


after  to  accrue  thereon  should  finm  time  to  time, 
until  further  order,  be  paid  to  Alexander  Taylor  to 
answer  his  annuity. 

The  petition  then  stated  that  Alexander  Taylor 
had  executed  a  bond  to  the  petitioner,  dated  the 
19th  day  of  November,  1835,  conditioned  for  pay- 
ment to  the  petitimier  for  his  life  of  an  annuity  of 


case  the  devisor  had  an  absolute  power  over  the  1 104/.  2s.  fid.  and  that  in  the  year  1843  the  petitioner 
estate,  and  the  devise  was  of  all  the  testator's  Isnd  '  brought  an  action  on  tiie  bond  in  the  Court  of  Bx- 
"  out  of  settlement"    These  words  were  there  used   chequer  against  Alexander  Taylor  for  recovery  of 


in  the  ssme  sense  as  the  words  "  not  included,"  or 
as  bearing  the  interpretation  of  b«ng  "not  men- 
tioned" in  the  previous  settlement.  I  think  it  might 
more  properly  be  read  to  mean  not "  bound  by."  In 
Cheeter  r.  Cheeter,  3  P.  W.  56,  8.C. ;  2  Eq.  Cases, 
A.  330.  p.  9 ;  Fits.  ib.  150,  the  words  used  were  "not 
b^  him  (the testator)  formeriv  settled,  or  thereby  by 
him  otherwise  disposed  of.  Glover  v.  Spenloee, 
4  Bro.  C.C.  337,  is  still  nearer  the  case  before  me. 
"All  my  lands  not  settled  in  jointure  upon  my 
wife;"  and  in  Biekardi  v.  The  Incorporated 
Society,  1  D.  &  W.  258,  the  words  were  "  my  said 
insettled      ~ 


the  arrears  then  due  on  the  annuity,  and  recovered 
judgment  in  the  action  for  the  penal  sum  of  3,000/. 
marked  with  execution  to  issue  for  381/.  and  costs. 
That  sum  was  levied  under  a  writ  at  fieri  Jaciae 
on  a  cheque  by  the  Accountant-general  for  500/.  the 
arrears  of  Alexander  Taylor's  annnity,  which  formed 
the  subject  of  a  former  petition  in  tliese  causes.  The 
petition  then  stated  that  in  Hilary  Term  last  the  peti- 
tioner cansed  a  writ  of  inquiry  to  be  issued  for  the 
purpose  of  assessing  the  dama^  due  to  him  on 
farther  breaches  of  the  condition  of  the  bond  by 


nonpayment  of  the  annuity,  which  were  assessed  it 
real  estate."  These  devises  appear  to  me  to  !  953/.  15s.  7d.  and  costs,  for  which  execution  was 


mesn  and  apply  to  the  property,  or  the  mterest  in  it, 
at  the  period  of  the  devise,  not  taken  out  of  the 
power  or  disposition  of  the  testator ;  and  in  the  will 
before  me  I  would  read  these  words  as  meaning  a  fund 
not  bound  by  the  settlement,  so  as  to  take  it  out  of 
my  power ;  and  in  this  view  this  case  is  stronger  than 
those  cited.  But  the  case  does  not  stop  there,  for  it 
appears  to  me  to  have  been  the  intention  of  the 
testator  to  give  to  his  wife  this  additional  sum 
of  money.  The  marriage  settlement  indnded  two 
funds,  one  settled  to  the  sole  use  of  the  wiiie,  the 
other  not  settled;  and  it  was  the  meaning  of  the 
testator  to  give  her  the  fund  not  being  aUeady 
settled  for  her  own  use ;  but  yet  as  a  feme  eole  "if 
she  should  marry  again."  The  word  "fortune" 
applies  only  to  the  provision  made  for  the 
lady,  and  could  not  be  considered  as  comprising  only 
the  unsettled  monev-fnnd,  that  is,  such  money  as 
she  had  independently  of  tbs  money  settled  upon  her, 
and  the  testator  introduced  the  words  "  as  well  as  her 
own  fortune,"  meaning  that  which  was  already  her 
own  by  settlement;  and  there  are  no  expressions  in 
the  will  applicable  to  this  portion  of  the  testator's 
property,  unless  it  be  in  these  words.  The  testator's 
intention  more  probably  was  to  restore  to  his  wife 
that  of  which  she  had  given  up  one-half  without 
any  equivalent.  With  this  indication  of  intention, 
and  the  probabilities  of  the  case,  I  think  the  safest 
condusion  I  can  airive  at  is,  that  Mrs.  O'Beilly  is 
entitled  to  the  bequest  of  the  4,000/. 
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■•ported  bj  Bioaias  OairriTHs  WaLvoio,  Esq.  of  the 
Inner  Temple,  Banister'«t.I«w. 

Julp  19  and  Aug.  7. 
Watts  o.  Jbpfbbtss,  er  parte  Rbbcb. 
Judgment  debt— Charging  order— Stop  order  on 
fund  m  eottrf  to  wmeh  the  judgment  debtor  ie 
entitled— Conitruetion  <if\iikeec.qfli(2  Vict. 
c.  110. 
A  Judgment  creditor  who  hoe  obtained  a  charging 
order  againet  a  fund  itanding  in  the  name  nfthe 
Accountant- General  qf  the  Court  <jf  Chancery, 
to  eecure  the  payment  qf  an  annuity  to  which 
eueh  debtor  it  entitled,  may  obtain  a  ilop  order 
upon  petition  before  the  expiration  (jf  the  eir 
month*  from  the  dale  of  the  chargtng  order, 
during  which  the  Uth  str.  o/  1  «■  2  Viet.  c.  110, 
providee  that  no  nroeeedinge  ehall  be  taken  to 
have  the  ben^  qfeuch  charge. 
In  this  cause,  a  petition  had  been  presented  by 
Richard  Reeoe  praying  a  stop  order  on  thediridends 
of  a  sum  of  6,8e7/.  Bank  Three  per  Cent.  Annuities, 
standing  in  the  name  of  the  Aocountant-Qeneral,  in 
tnist,  in  the  cause  Cape  v.  Jiff  try  ee.  No.  1,  the 
annuity  account  of  Alexander  Taylor,  and  Vice- 
Chancellor  Knifht  Bruce  havin|[  refused  to  make 
the  order,  and  directed  the  petition  to  stand  over, 
the  petitioner  appealed  to  the  Lord  Chancellor. 

The  petition  was  presented  in  several  causes, 
instituted  for  carrying  into  executian  the  trusts  of 
the  will  end  codicils  of  Thos.  Cape,  the  testator  in 
the  causes,  who  by  the  second  codicil  to  his  will, 
dated  the  16th  day  of  June,  1847,  bequeathed  an 
annnity  of  200/.  to  Alexander  Taylor,  the  respondent 
in  this  petition,  and  direded  his  executors  and  trus- 
tees, ss  soon  as  conveniently  might  be  sfter  his  de- 
cease, to  appropriate  and  set  apart  sufficient  fiinds 
wherawith  to  pav  and  satisfy  the  said  annuity  dear 
of  all  ineome  and  property  tax.  Bv  an  order  made 
in  these  oanses,  dated  the  18th  of  November,  1850, 
it  was  ordered  that  the  acting  executor  of  the  said 
testator  shonld  transfer  to  the  orsdit  of  Cape  v. 
Jefferyea,  No.1,  to  the  annuity  aooonnt  of  Alexander 
TSylor,  certain  sums  of  money,  smonntiiig  together 
to  6,867/.  Bank  Three  per  Cent  Consolidated  An- 
naities  I  and  it  was  ordcted  that  the  dividends  there- 


then  to  issue.  By  a  rule  made  ex  parte  in  the 
action  by  Martin,  B.  dated  the  2Sth  of  February, 
1851,  on  the  application  of  Reece,  the  petitioner,  it 
was  ordered  that  unless  cause  was  shewn  to  the  con- 
trary to  the  judge  at  chambers  on  the  I5th  of  March, 
the  sum  of  6,867/.  Bank  Three  per  Cent  Consolidated 
Annuities  biefore  mentioned  should  stand  charged 
with  the  payment  of  940/.  6s.  Id.  being  the  amount 
due  to  the  petitioner ;  and  by  a  rule  dated  the  15th 
day  of  March,  it  was  ordered  that  tiie  rule  aut  was 
made  absolute,  and  that  the  said  Bank  Annuities 
should  stand  charged  with  that  amount.  The  peti- 
tion then  stated  t^t  the  time  was  not  yet  elapsed, 
after  which  Uie  petitioner  would  be  at  liberty,  ac- 
cording to  the  statute,  to  enforce  his  charge,  but 
claimed  to  be  entitled  to  a  stop  order,  to  prevent 
Taylor  from  receiving  the  dividends  to  accrue  on  the 
annuities.  That  the  respondent  was  resident  out 
of  the  jurisdiction,  and  toat  on  a  former  petition 
Messrs.  Chauntler  and  Westwood,  of  Gray's-inn. 
had  acted  as  his  solicitors.  Tbe  original  petition 
was  heard  esr  parte  on  the  25th  of  June,  when  Vice- 
Chancdlor  Knight  Bruce  made  an  interim  stop  order 
on  the  funds  till  the  9th  of  July,  and  directed  that 
service  of  the  petition  on  Messrs.  Chauntler  and 
Westwood  should  be  good  service  on  the  respondent 
Taylor.  The  petition  again  came  on  to  oe  heard 
before  the  Vice-Chancellor,  when  the  interim  order 
was  discharged,  and  the  petition  was  ordered  to 
stand  over  until  after  the  end  of  six  calendar  months 
from  the  date  of  the  charging  order.  Against  that 
order  the  petitioner  appeawd. 

Bacon  and  Smythe  supported  the  appeal  petition. 
They  contended  that  the  intention  of  the  Act  was 
not  to  prevent  prooeedina  to  prevent  the  fund  being 
appropriated  by  the  judgment-debtor  during  the 
interval  between  the  data  of  the  charging  ordor  and 
the  end  of  six  months;  and  that  the  e&ct  of  the  charg- 
ing order  was  to  give  the  judgment-creditor  a  present 
lien  on  the  fund  set  apart  tot  payment  of  the  annnity. 
The  14th  section  of  1  &  2  Vict.  o.  IIO,  provided  that 
if  any  person  against  whom  a  judgment  should  have 
been  entered  up  should  have  any  Government  funds 
or  annuities,  or  any  stock  or  shares  of  any  public 
company,  &C.  standing  in  his  name,  in  his  own  right 
or  in  the  name  of  any  person  in  trust  for  him,  it  should 
be  lawful  for  a  judge  of  one  of  the  Superior  Courts^ 
on  the  application  of  any  judgment-creditor,  to  order 
that  such  stock,  funds,  annuities,  or  shares  should 
stand  charged  with  the  payment  of  the  amount  for 
which  judgment  should  have  been  so  recovered,  and 
interest  thereon,  and  such  order  should  entitle  the 
judgment-creditor  to  all  such  remedies  as  he  would 
have  been  entitied  to  if  such  charge  had  been  made 
in  his  fisvour  by  tbe  j  udgment-debtor  ;  "  provided  that 
no  proceedings  shall  be  taken  to  have  the  benefit  of 
such  charge  until  after  the  expiration  bf  six  calendar 
months  from  the  date  of  such  order."  By  the  3  & 
4  Vict.  c.  82,  the  provisons  of  the  1  &  2  Vict.  c.  1 10, 
were  extended  to  funds  standing  in  the  name  of  the 
Aoeountant-Geneial.  That  the  words  of  the  proviso 
at  the  end  of  the  14th  section,  if  taken  literally,  were 
opposed  to  all  the  rest  of  the  Act,  and  would  leava 
the  fund  at  the  mercy  of  the  debtor  during  the  six 
months. 

The  Lonn  Chahceixob.— It  is  clear  the  craditoc 
has  a  benefit  ftom  the  charging  order,  therefore  tha 
words  of  that  proviso  must  for  soma  purposes  hava 
a  resected  sense. 

Aieoa.— Had  this  been  a  Amd  in  tin  hands  of 
trustees,  they  would  have  been  served  with  nolioe  of 
the  chamng  order,  and  would  then  have  parted  with 
the  dividimd  now  due  at  their  own  peril. 

The  liOBD  Chamcbllob.— Suppose  tiia  debtor 
had  given  a  judgment  with  a  restraint  in  snch  words 
as  are  found  in  the  Act,  by  way  of  agreement  the 
creditor  could  not  get  the  rents  fklling  due  in  tha 
intermediate  time  ? 

Bacon. — He  might  give  notice  to  the  trustees  or  to 
the  tenants.  There  might  be  some  dUBculty  in  saah 
a  case.  {Brieted  v.  Wilkine,  3  Hare,  299.) 
Benefit  means  paymrat    A  stop-order  is  not  i 
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tbe  Act.  (They  refened  to  the  13th  section,  and 
other  part*  of  the  Act,  of  1  &  2  Vict.  o.  110,  ai  bear- 
ins  out  their  coutmctioQ.) 

TThe  Solicitor- General  and  We(/brd  for  the  re- 
apondent,  contended,  that  the  fallacy  of  the  argu- 
ment osed  for  tlie  petitioner  wa*  that  a  stop-order 
was  not  a  baufit,  to  obtain  which  the  Act  expresaly 
forbid  the  judgment  creditor  obtaining  a  charging 
order  to  take  any  proceedings.  Benefit  in  the 
languB^  of  the  14th  section  means  fmita.  In  order 
to  obtain  a  stop-order  the  i^ipUcant  must  have  a 
present  interest.  It  is  clear  the  creditor  is  not 
entitled  to  the  fmits  of  a  charge  which  occur  within 
aiz  calendar  months  from  the  date  of  the  charging 
order.  This  was  plain  from  the  13th  section,  whidi 
liriates  to  real  estate ;  tbece,  after  enacting  that  a 
judgment  entered  up  siiall  operate  as  a  ohaige  upon 
tite  lands  of  the  debtor  at  the  time  of  entering  np  the 
judgment,  it  is  provided  that  no  judgment  creditor 
shall  be  entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  cbuge  until  after  the  expira^n  of 
one  year  from  the  time  of  entering  up  snchiudgment. 
The  debtor,  tiierefore,  neoeesarily  lias  receipt  of  the 
toits  until  the  judgment  creditor  puts  himself  in 
possession,  which  be  cannot  do  during  twelve 
months  after  thel  date  of  his  judgment.  (Smith 
y.  Hunt,  1  CoL  C.C.  705;  Maetmnony.  Stewart, 
1  Simons  76;  Churchill  t.  The  Bank  iff  Eng- 
land, 11  M.  &  W.  323 ;  ib.  57.)  In  the  latter 
OBse  it  was  expressly  held,  that  after  the  charging 
ordra  had  been  made  absolute,  the  Bank  of  EniJand  I 
was  not  restrained  from  transferring  stock  or  paying  | 
dividends  to  the  trustees  legally  entitled,  and  against 
whose  eertui  fuetmata  ehuging  order  had  been  ob- 
tained. The  second  Act  of  3  &  4  Vict,  only  ex- 
tended the  operation  of  the  first  Act  to  stock  and 
dividends  standing  in  the  name  of  the  Aceountant- 
Geaeral, 

Bmatht,  in  reply. 

J0DaiISNT. 

Thwrtday,  Aug.  7.— The  Loko  Chanoillob, 
after  stating  the  faota  and  drcumstanoee,  and  refer- 
ring to  the  provinons  of  the  two  Acts  of  Pa^iament, 
said— The  question  is,  whether,  before  six  months 
from  the  date  of  the  charging  order  expires,  the 
proviso  contained  in  the  14th  section  of  1  &  2  Vict. 
c  110,  exdudes  the  right  of  the  judgment  creditor 
to  a  stop  order,  and  1  am  of  opinion  that  it  does  not. 
The  intention  of  the  Act  is  to  give  a  judgment  cre- 
ditor a  ohatge  on  the  stock  uid  dividends  of  the 
d^tor,  though  with  a  reatraint  of  proceedings  to 
enforce  that  charge  for  six  months,  during  which 
time  the  creditor  is  not  to  receive  any  benefit.  His 
lordship  here  referred  to  the  several  clauses  of  the 
Act,  and  proceeded — It  is  dear  the  debtor,  in 
this  case,  is  not  entitled  to  any  stock,  but  only  to 
the  dividends  of  a  sum  of  stock  whioh  has  been  in- 
vested  to  answer  the  annuity  bequeathed  to  him  by 
Bf^or  Cape's  codicil.  If  the  respondeot's  construc- 
tion is  correct,  the  security  is  different  where  the 
debtor  has  stock,  and  where  he  is  entitled  to  divi- 
dends. In  this  case  the  respondent  has  no  right  to 
the  stock,  but  only  to  the  dividends  during  his  life, 
and  therefore  tbe  effect  of  holding  the  petitioner  is 
not  entitled  to  a  stop  order  may  be  to  deprive  him 
of  all  security  whatever  under  his  charging  order. 
I' think  the  correct  construetion  of  the  Act  to  be, 
that  tiiongh  no  steps  may  be  taken  by  tbe  judgment 
creditor  for  giving  immediate  eSieot  to  his  charge,  he 
may  take  steps  to  prevent  tbe  diminutien  of  the 
saenrity  on  which  he  is  entitled  to  a  charge  at  the 
end  of  the  six  months.  I  amlof  opinion  that  the  peti- 
tioner is  entitled  to  the  order  he  by  his  petition 

MMOOWa  COVXT. 

lI«port*d  by  Olo.  S.  AcLirtrrr,  Em  .  of  the  HidcUe  Temple. 
JBarri«t«r-«t-La«. 

Satwrdttf),  Aaril  26. 

it*  Hodob's  Estate. 

WiU—Contlruelion—llevoeaUoHo/  deviie. 

A.  B- by  hi*  wUl  detittd  real  ettatt  to  C.  and  D. 

at  trruttti.    Bp  a  eodieil  h»  appoMed  B.  to  be  a 

truite*  and  executor  of  hit  wilt  .in  the  plaee  qf 

D.  whom  he  did  not  unth  to  act  at  executor: 
Held,  that  the  tetlator  had,  by  the  codicil,  retoktd 

tht  dmite  ta  D. 

This  was  a  petition  under  the  Trustee  Act,  1860, 
for  a  reference  to  the  Master  to  approve  of  new 
trustees  of  a  will  dated  the  8th  of  FeDmary,  1837. 
The  testator  had.  bv  his  will,  dOTisad  his  real  estates 
tQ  John  lK>maB  and  John  Howard,  in  fee,  upoaosr- 
tajn.tratth  %  a  codicil  dated  the  ^y  after  thedate 
of  his  will,  the  testator  thus  provided,  "  I  do  hereby 
nwnlutte  and  apnoiat  Fisher  Bedhead  to  be  a  trontee 
and  «ae«Btor  of  my  will,  in  the  place  of  John 
Howard,  whom  I  do  not  wish  to  act  as  executor." 
Mr.  Loman  and  Mr.  Redhead  having  disclaimed,  the 
present  petition  was  presented  by  thirty  of  the  per- 
toM  iateteated  under  the  will. 

li^tUnf  appealed  in  support  of  the  petition. 

Swinbumtt  for  one  of  tbe  persons  iotereeteil,  ob- 


jected that  although  Mr.  Howard  was,  by  the  codicil, 
removed  from  the  office  of  trustee,  the  devise  to  him 
was  not  revoked,  and  therefore  the  legal  estate  re- 
mained in  him.  He  also  oontended  that  as  a  daim 
in  respect  of  this  testator's  estate  had  been  filed,  no 
order  slxnild  be  made  in  the  preaent  petition  until 
that  was  heard. 

The  Vicc-Chancxllob  said  that  he  considered, 
according  to  tiie  true  construction  of  the  codicil,  the 
legal  estate  was  taken  out  of  Mr.  Howard.  There 
were  quite  enough  persons  interested  who  asked  for 
the  order  on  this  petition,  and  he  should,  tiierefore, 
grant  the  reference  to  tbe  Master. 

Ae  Russell's  Bstatk. 

Practice — Infantt — Next  frigid. 

A  petition  by  it^fanti  for  the  appointment  qf  a 

guardian  matt  be  prettnted  by  their  next  friend. 

Jol^e  appeared  in  support  of  this  petition,  wbicli 
was  presented  by  infants  for  the  appointment  of  a 
gnardian.  The  petition  was  presented  by  the  infimts 
alone. 

The  ViCB-CaANOBtLOB  directed  that  a  next 
friend  should  be  named  in  the  petition. 

Friday,  May  2. 

HoDOHTOir  r.  Basnbtt. 

^wir«r — StMoieney. 

A  defendant,  in  the  tehtdtue  qfdocmnenft  admitted 

by  the  antwer  to  be  in  hit  poitttiion,  deitribed 

one  item  at  "  banket' t  patt-book,"  merely : 
Held,  that  thit  detcription  wat  taffieient. 

An  exception  was  taken  to  the  defendut's  answer 
in  this  case  for  inaufHdency,  one  of  the  items  in  tiie 
schedule  of  deeds  and  documents,  admitted  to  be 
in  the  defendant's  possesnon,  being  described  as 
"  banker's  pass-book,"  merely. 

Malbu  and  Southgate,  for  the  plaintiff,  contended 
that  the  defendant  should  hare  stated  whose  pass- 
book it  was,  and  with  what  bank.  They  cited  btman 
T.  WhUley,  7  Bea.  337. 

BaggaUay,  for  the  defendant. 

The  Vicb-Chahobllob  said  that  ha  thought  tiia 
answer  was  sufficient.    ___ 

Saturday,  May  10. 

A*  Cook. 

Infantt — Guardian. 

Where  it-  it  taught  to  make  a  mother  theguardian 

ofherchtldren,  tome  it^brmaiion  at  to  thefathtt't 

family  mutt  be  given  to  the  Court. 

Shapter  stated  that  this  was  the  petition  of  two 
infants,  praying  that  the  income  of  two  sums  of 
95/.  to  which  they  were  entitled,  might  be  paid  to 
their  mother,  and  that  tl>«r  mother  might  be  ap- 
pointed their  guardian,  the  father  being  dead,  and 
they  living  with  their  mother.  He  asked  that  Oie 
appointment  might  be  made  without  a  reference,  to 
save  expense. 

Tbe  Vice-Chancellor  said,  that  in  no  nnk  of 
life  would  he  appoint  a  mother  to  be  guardian  to  her 
children  vrithout  some  information  as  to  the  father's 
family.  He  would,  however,  order  the  income  to 
be  paid  to  the  mother  for  the  maintenance  of  the 
children.  

Thwrtday,  Mag  29. 

Rackbam  r.  CooPBR. 

Practice — Claimt — Non-appearance  qf  plaintiff. 

Where  on  the  eatling  onqf  a  claim  for  hearing  the 

plaintiff  doet  not  ^fpear,  the  defendant  it  net 

entitled  to  the  ditmittal  of  the  doim  with  eottt 

without  production  b^ore  the  ritinp  of  the  Court 

^  an  i^daviteftertiiceqfthewrUofiummont. 

Upon  this  daim  being  called  on,  the  plaintiff  did 
not  appear. 

Waybrd,  for  the  defendant,  asked  that  the  dum 
should  be  dismissed  vrith  coati. 

The  Vice-Chanobllob  inquired  vriietber  he  had 
an  affidavit  of'  service  of  the  writ  of  summoa*. 

Walford  replied  that  he  had  not. 

The  Vicb-Cbanobllok  said  that  if  sooh  an  affi- 
davit was  dispensed  with  by  tbe  otiier  branches  of 
the  Court,  he  would  follow  the  practice;  but  if  not 
he  should  act  upon  his  own  opinion,  aod  require  -tiie 
production  of  an  affidavit. 

Otbome  (omtcn*  ettrv'a),  said  that  sucii  an  affi- 
davit was  required  by  Sir  George  Turner. 

Walford,  at  a  subsequent  part  of  tiie  day,  pro- 
duced an  affidavit  of  service,  snd  the 

Claim  wat  ditmitied  with  eottt. 

Saturday,  July  12. 
£*  Atkiksom's  Trust  Estatb,  aod  the  10  &  11 

ViOT.  o.  96. 
Intohtney— Notice  in  Qnetto—Purehatefor  value 

of  an  equitable  fund. 
A.  B.  entitled  to  a  rteertionarv  intereit  in  a  fimd 
in  the  handt  qf  a  truttee,  became  intohent  in 
ISaO,  and  again  in  1834.  In  1885  A.  B.  attigntd 
Utintereet  in- the  fimdfbr  valuable  contiderotion 
to  C.  D.  who  did  not  know  ^  the  prior  intoU 
veneiet,  and  wAo  ffoii*  notice  of  hit  attifmmtnt  to 
the  truttte.  It  did  not  appear  that  the  truttee 
had  ever  received  notice  of  either  imolveney. . 


Held,  that  A.  B.  wat  entitled  to  the  fund,  to  tie 
exclution  of  the  provitional  attignee  : 
This  was  a  petition  for  the  payment  out  of  Court 
of  a  sum  of  89!U.  19s.  lOd.  Three  per  Cent.  Consols. 
Agnes  Atkinson,  by  her  will,  dated  in  1814,  be- 
queathed a  legacy  of  700f.  to  her  three  execatora, 
upon  trust  to  invest,  and  to  pay  tlie  income  to  Ann 
AJgles,  vridow,  for  Imt  life,  and  after  her  decease  tbe 
testatrix  directed  that  the  iimd  should  be  divided 
among  all  tbe  children  of  Ann  Argles  who  sbouhl 
be  then  living.  In  1821  the  testatrix  died.  In 
January  1851,  Ann  Argles  died,  leaving  three  chil- 
dien  her  surviving.  'The  preaent  petitionexa  were 
the  purcfaasers  of  these  diildreo's  shares,  and  as  to 
the  share  of  one  of  Vbe  children  (Alfred  Argles),  a 
question  in  the  case  arose.  In  1835  Alfred  Argjea 
assigned  by  deed,  for  valuable  consideBlion,  all  hia 
interest  in  the  legacy  to  John  Ridiard  Cook,  one  of 
tiie  petitioners,  vrlio  immediately  gave  to  the  traa- 
tees  notice  of  die  assignment.  In  1848  tbe  sarriTing 
execntor  and  trustee  pud  the  ibnd  into  court  under 
the  TVosteea  Relief  Act,  and  in  a  schedule  to  the 
affidavit  required  upon  such  payment,  the  sevotai 
assignmeBts  of  whichnotioe  had  been  received,  wer» 
statad,  and  ammw  these  assignments  was  that  fnm 
AlfMl  Arglee  to  J.  R.  Cook,  but  no  mraition  vn» 
made  of  any  insolveney  of  A.  Argles.  On  serving 
the  present  petition  upon  the  representatives  of  the 
sarfiving  executor  and  trustee,  the  petitioner,  J.  R. 
Cook,  wa*  informed  that  it  had  been  aseertaiiied  that 
previous  to  the  assignment  to  him,  Alfred  Argte' 
had  been  twice  insuvent,  once  in  1830  and  arar> 
wards  in  1834.  The  proridoiial  assignee  vrasaccord- 
in^y  served  vrith  this  petition.  By  an  affidavit  J.  R. 
Cook  stated  that  at  the  time  of  his  pureluse  he  i8d 
not  know,  and  had  received  no  notice  directiy  or  ia- 
directly,  of  the  insolvency  of  AUied  Arglee. 

IMth,  in  support  of  the  petition,  omtended  ttat 
tlie  provisionai  assignee  of  A.  Argles  had  no  interest 
in  the  fund.  Mr.  Oook  was  a  pnrdiaaer  for  valuahte 
consideration  without  notioe  of  any  prior  inonas- 
brance,  and  he  had  given  immediate  notice  to  t^ 
trustee  of  the  assignment  to  him.  He  pnblicatieB 
of  the  inaolveaey  m  the  Oazette  waa  not  a  sofficieaf 
notioe  of  tbe  provisional  assignee's  claim  on  tb» 
fund.  The  preaent  petitioner  Ind,  tbeiefoe,  gsinsd' 
priority  by  his  notaoo  to  tiie  trastea.  (Dearie  y. 
Hate,  3  Ruse.  1 ;  and  Btty  y.  Bridoet,  2  r.  ft 
C.  C.  C.  486.)  It  had  been  held  that  ndtiier  the 
issuinir  a  fiat  in  bankruptcy  nor  tiie  pablicati(»  ciP 
the  adjudication  in  the  Oaxette  was  snffident  notiea- 
to  a  poroheaser  (Sowerby  v.  Brookt,  4  Bam.  &  Aid. 
523]  Hovillr.  Browning,  7  Eas^  161);  and  then- 
was  no  clause  in  the  Insolvent  Act  (7  Geo.  4,  c  S7) 
similar  to  the  83rd  seotion  of  6  Geo.  4,  c.  16.  Hb- 
referred  also  to  1  Sch.  &  Lef.  152;  Snelen'sVendoca 
aad  Purchasers,  948,  1,0&1;  and  Cooke's  Insel. 
venoy,  68. 

Follett,  for  tlie  pronsional  assignee,  cantaadad' 
that  im  an  insolvent's  estate  and  interest  were  so- 
absolutely  vested  in  the  assignee  that  the  insolvent* 
could  have  nothing  to  assign  to  a  purchaser.  The 
pnrdiaser  must  be  bdd  to  have  had  notice  from  tfaa 
Gazette. 

Goldfinch  for  Hie  trustees. 

TheVicB-CaANCBLLOR  (withoot  bearing  l¥JMe 
in  reply)  said  that  he  was  not  aware  of  uiy  Padi^ 
mentary  enactment  that  publication  of  an  inaolveaey 
in  the  Gazette  was  to  be  dasmed  notioe  to  aU  the- 
worid,  and  in  the  absence  of  that  he  most  infer  from 
the  evidence  before  him,  tiiat  this  share  of  ^  fimd 
was  bou^t  for  value,  without  notice  of  the  insol- 
vency. But  tiien  it  vras  said  tiiat  tiie  -Aot  vestal 
everything  in  the  assignee.  In  his  Honour's  opiniaa, 
notmng  more  passed  tiiaa  would  pass  by  Uie  fnBeat 
assignment  the  insolvent  could  hare  made;  ami  tbe- 
fact  of  a  second  of  two  incumbrenoeis  for  valne  of  an 
equitable  fund  without  notioe  of  a  farmer  one,  giv- 
ing prior  notice  to  the  trustee  had  more  tiian  oaea- 
been  held  in  this  court  to  gi*e  him  priority  ovartiw 
first.  Then  the  assignee  bad  full  meana  nnlsr  tfaa 
Act  of  investigating  and  discovering  tiie  inanltenf^ 
property  when  he  presented  his  petition ;  aad  nnlasi 
the  insolvent  committed  peijnry,  the  assignee  midirtr 
have  ascertmned  the  existence  at  this  fund.  TJnStr 
this  circumstance  bis  Honour  was  of  opinion,  that 
tbe  petitioner  was  entitled  to  his  proportian  of  tte 
fund  against  the  assignee.  He  entertained  no  doabt 
upon  the  subject,  altiioiiEh  the  case  did  not  appear 
to  have  been  previously  decided ;  but  be  conaoand. 
it  a  question  of  oonsideTsble  importanoa  (aoftraa 
he  oonld  be  ssid  to  consider  any  question  of  import- 
aace},  about  which  he  had  no  doubt,  and  be  mad»- 
tfais  intimatiott  to  Mr.  FoUett,  in  case  the  proTidonA 
jsignee  should  wish  to  appeal  from  hisdedsioa.  {of 

By  arrangement,  40b.  costs  were  given  to  tiie  ]••- 
visional  assignee. 


(a)  The  folloiriiig  case  decided  at  the  RoOs  oo  the  1Mb 
or  Jannary,  IMe,  bu  been  Aimidied  to  the  reporter  :— 

Ji>r  tbslOAU  VIct.e.  W.aod  the  TVmta  of  tbe  Tnn 
and  Codicils  of  the  Hon.  Fnaeei  Fenton  rialTiiaasi. 
deoeued,  ud  of  Vaoa  Jadii. 

By  the  petitions  of  lb*.  Jao*  Hara  and  of  ICr.  Jotok 
Cooper,  pmonted  in  th*  tlwTe  matters,  it  appeared  ttat 
by  the  aeeond  oodieU  to  tiie  will  of  lb*.  Fiuees  F.  Caw> 
tfaorAs  (who  died  ia  18W),  a  le^uy  of  1,0(W.  «aa  be- 
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tiOUKT. 

Btpoited  t>7  J.  HniT  Cooxx,  Etq.  Burri«t«r-st-Law. 

Mimday,  Mem  12. 
JU  Dickson's  Trdst. 
WUl—Comtructiam — Condition — Potfeiturt, 
A  ttttalor  gave  the  inlerett  vf  10,000/.    to  Am 
daughter  for  l\fe,  and  Cffler  her  death  he  gave 
the  eapitai  among  her  children,  and  if  the  thotM 
have  no  child,  then  equally  between  A.  and  B. 
By  a  codicil  he  declared  that  if  hit  daughter 
permanently  anociated  henelf  with  any  Soman 
Catholic  eitablithmenf,  he  revoked  the  bequtit  to 
her,  and  excluded  her  from  all  ien^.  ■  The 
daughter  became  a  nun : 
Held,  that  {the  condition  having  been  decided  to  be 
pood)  the  life  intereet  only  of  the  daughter  loot 


forfeited. 
AUaor-i 


.  '.genenl  Dickson  by  his  will  bequeathed  as 
foBom :— "  I  beqoeath  the  sum  of  10,OOW.  sterlincr 
imto  my  wife,  Harriet  Dickson;  mj  son,  Sanrael 
Andunuty  Dickson;  and  mjr  sons-in-law,  John 
Neeld,  esq.  and  the  Hon.  Mortimer  Sackville  West, 
thijr  executors,  administrators,  and  assigns,  upon 
trust,  to  invest  the  same  and  to  pay  the  annual  pro- 
duce thereof  to  my  daughter,  Mary  Eleanor  Dick- 
son, for  her  life,  and,  after  hor  decease,  the  said  sum 
of  10,00W.  and  the  stocks  and  securities  thereof,  and 
annual  produce  thereof,  shall  be  in  trust  for  all  and 
every  the  child  and  children  of  my  said  daughter 
Marf  Eleanor  Dickson,  who  having  a  son  or  sons, 
dull  respectively  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters,  shall  respectively 
attain  that  age,  or  marry  under  thatage  with  the  con- 

Mntof ,  to  be  equally  divided  b^reen  or  among 

them,  if  more  than  one,  for  their  respective  absolate 
benefit;  and  if  there  shall  be  no  asSHA  ot  my  said 
dsoghter  Mary  Eleanor  Dickson,  who  brang  a  son 
shaU  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shaU  live  to  attain  tiiat  age,  or  be 
macned  wiui  such  consent  as  afortaaid,  then  the 
said  sum  of  10,00W.  and  the  stocks  and  securities 
thereof,  shall,  subject  to  the  trust  aforesaid,  be  in 
trust  for  my  two  sons,  Samuel  Anchmoty  Dicluon 
and  William  Thomas  Dickson,  in  equal  proportions 
•beolutely."  By  the  codicil  the  testator  said— 
"  Finding  that  my  daughter  contemplates  remain- 
ing in  a  Roman  Catholic  convent,  and  becom- 
ing a  nun,  I  consequently  iiereby  declare  that 
in  the  event  of  her  carrying  out  her  intention 
of  taking  the  veil,  becoming  a  nun,  continning 
to  rettde  in  a  convent,  or  in  any  other  way  asso- 
ciating herself  permanently  wl&  any  Roman  Catholic 
Mtaboshmentofthatnature,  she  would  forfeit  aU  claim 
to  or  benefit  from  the  said  sum  of  10,000/.andl  hereby 
in  that  case  revoke  the  said  bequert,  and  in  order  to 
pfCvent  any  portion  of  my  property  from  being  ap- 
propriated to  other  purposes  tlian  the  benefit  of  my 
wnily,  I  hereby  exclude  my  said  daughter  Mary 
Eleanor  Dickson  from  aD  revernonary  advantages 
whataoever  finm  my  said  will."  The  daughter  became 
a  nnn»  and  a  member  of  the  nunnery  at  Hammer- 


d  to  Taae  Jadia,  and  Veaer  Thomas  Sawaon,  Bsq. 
waa  ^ppohitad  tb»  •zeeator  of  her  will. 

.^  an  indenture  dated  18th  Jiaraair,  IMl,  Taae  Jadii 
aaaigned  his  ioterMt  in  the  lagacr  fiir  •eoncing  to  Mn. 
Hare  an  annuity  of  241.  for  her  life,  with  a  power  of  ra- 
iwwhase  npon  psyinent  of  3121. 

flM  •••Mrlz's  Mtste  was  then  being  adminhtered  In  this 
Cooiain  oeitain caoses  ot  Wild  v.  ZoeiUarf,  and  £wv. 


^  another  mdmitare  dated  UUi  Oetober,  IB«2,  Tane 
Jams  again  aatigned  the  legacy  to  Ui.  Ooopar  for  Monrins; 
8601.  and  interest. 

In  Jaonaiy,  ISU,  Mr.  Dawion  reorived  notice  firom  Mr*. 
Ham  of  the  mignment  to  har,  and  in  December,  IMS,  he 
aKozeoeivadnoUoeftom  Mr.Saamal  8larri8,th»  prori- 
aioBal  aaaignae  of  inaolTeat,  thatoatheltthef  Jannary, 
18S7,  (be  eatat*  and  effeota  of  Tane  Jadis  had  beaome 
vertad  In  him  under  the  7  Oao.  i,  c.  C7,  and  that  judgment 
had  been  entered  np  noder  the  warrant  of  attorney  aze- 
eotad  by  th«  inaolrgnt. 

Oathe  ISth  of  Noranber,  1S«I,  Mr.  Cooper  obtained 
the  aaaal  tlop  order  on  the  Amd  in  the  above  mentioned 
eaosas,  bat  <Gd  not  smear  to  have  givea  any  other  notice 
to  tike  tnstaes  ontil  Maroh  1847,  wbra  ha  gave  Mr.  Baw- 
scai  notice  of  the  deed  of  October  1S42. 

Xhe  )*ga<7,  with  other  money,  waa  tnuuferred  fh>m  the 
eaaseato  Mr.  Dawson,  who,  on  the  28th  of  Jnly,  1843, 
paU  the  aaaoont  into  Oooit  in  the  above  matters,  aecom- 
paojed  by  the  naoal  aOdavit,  in  whioh  he  atalad  the 
notaoaa  lie  liad  raeaived. 

lbs.  Hare'a  petition  pr^ed  that  a  anffloiaat  portion  of 
Uie  ftmd  might  DO  aet  aside  for  the  poxpose  of  providing 
tor  the  regular  pajments  of  the  aannUy ;  and  Mr.  Cooper^ 
pAitios  a»«d  that  the  annnitT  might  be  reporcbasea  out 
of  the  flmd,  and  that  the  reatdne  might  be  paid  to  him  in 
f  the  principal  and  interest  doe  on  liia 
Uth  <a  October,  1842. 
.  fmrktr,  jon.  speared  in  anpport  of 
Ceofiet's  petition;  BtaUt,  in  anpport  of  Mra.  Uare'a 
Minion ;  and  KUeU,  tot  the  pravlaional  aailgnee  under 
Tana  Jadia**  inaolvenoy. 

An  order  waa  made  by  the  Maater  of  the  BdUs  en  both 
petitions,  whioh,  after  recithig,  "  and  the  Court  behig  of 
opbion  uat  any  right  or  intueat  whieh  the  said  Saiwial 
{norgia  might  have  nad  in  the  aaid  legaoy  and  intereat  ia 


past diaoliane  oft 

mortgage  of^the  U 

2mur  and  J,  . 


t  any  right  or  intateat  whieh  the  aaid  Saiwial 
_ht  have  nad 
aobjeet  to  the  righta  and  interesta 
directed  the  ftmato  be  applied  in  accordsnoa  with  the 
prajaa  Ot  Mr.  Coeper'a  pett&m. 


petitioners," 


smith.    In  the  suit  it  had  been  decided  by  Lord 
Cranworth  that  the  condition  was  good.    The  pre- 
sent was  a  petition  presented  for  the  purpose  of 
having  the  decision  of  the  Court  to  what  extent  the 
10,000/.  legacy  had  become  forfeited.    For  the  resi- 
dnaiT  legatee  it  was  argued  that  the  gift  to  tlie 
dan^ter  naving  been,  under  the  circumstances,  re- 
voked, all  the  dispositions  following  the  benefits  con- 
ferred on  her  liad  failed,  and  that,  therefore,  thewhole 
fund  fell  into  and  became  part  of  the  residue  of  the 
testator's  estate.    On  behalf  of  the  children  of  the 
lady,  shonld  any  ever  come  into  existence,  as  might 
be  the  case  if  the  lady  should  change  her  determina- 
tion of  professing  herself  a  nun,  which  she  liad  not 
yet  done,  it  was  contended  that  the  gift  in  reversion 
to  them  was  not  in  any  way  afibcted  by  the  forfeiture 
of  her  life  interest,  supposmg  the  Court  shonld  hold 
that  life  interest  to  nave  been  forfeited.    The  two 
sons  of  the  testator,  to  whom  the  ultimate  interest 
in  the  10,000/.  legacy  was  given,  by  their  counsel 
insisted  that  they  were  entitled  at  any  rate  to  the 
reversionary  interest  bestowed  on  them,  and  that 
the  proper  mode  of  treating  the  question  was  the 
same  as  would  have  been  applied  to  a  devise  before 
the  Reformation,  namely,  to  treat  the   legatee  as 
civilly  dead  as  a  devisee  would  have  been  on  oecom- 
ing  a  monk  professed.    The  question  on  behalf  of 
the  daughter,  Mary  Eleanor,  the  legatee,  was  raised 
whether  she  was  not,  as  one  of  the  next  of  kin  of  her 
fsther,  entitled  to  a  share  of  the  10,000/.  as  having, 
under  the  circumstances,  lapsed  in  favour  of  the  next 
of  Idn  instead  of  the  same  having  fallen  into  the  re- 
sidue. 
Rott  tor  the  residuary  legatees. 
Hobhouee  for  the  trustees,  on  behalf  of  the  unborn 
iseoe  of  the  legatee. 
Blmiley  for  the  two  sons  of  the  testator, 
Fleminj/  for  Mary  Eleanor  Dickson,  as  one  of  tlie 
next  of  Ion. 

The  VicB-CBAi>eEi,i.on  held  that  the  life  interest 
only  was  forfeited,  and  that  such  life  interest  fell  into 
the  residue  of  the  testator's  estate  as  part  of  the 
capital  of  such  residue.  He  also  held  that,  upon  the 
decease  of  Mary  Eleanor  Dickson,  her  children,  if 
any,  would  become  entitled  to  the  10,000/.  among 
them ;  bat  if  there  were  no  children  of  Maiy  Elea- 
nor IKckson,  the  gift  over  to  the  sons,  Samoel  Auch- 
mnty  Dickson  and  William  Thomas  Dickson,  ooold 
takeefiisct  

Thunday,  J^yZ. 
PiTTMAN  «.  Kino. 
WUl — Conetruetion — Survivorthip — Vetting. 
A  tettator  gave  pertonal  ettate  to  A.  for  Itfe,  and 
after  her  death,  to  all  hit,  the  tettator' t,  children, 
ioith  benefit  <ifiarvtvorthip ;  the  tone  to  have  their 
tharei  paid  at  21,  Me  daughter!^  tharet  to  be 
lettled  on  their  marriage 


Held,  that  the  thare  <lfa  daughter  who  married 
and  died  before  the  death  of  A.  vetted  at  21  or 
marriage,  and  her  adminittrator  v>at  entitled. 
A  testator  by  his  will  gave  his  personal  estate  to 
trustees  upon  trust  for  his  widow  fbr  her  life,  and  after 
her  death  in  trust  fbr  all  his  children  vrith  benefit  of 
snrrivoiihip  among  them.  He  directed  the  shares 
of  bis  sons  to  be  paid  at  twenty-one  years  of  age, 
and  the  shares  of  daughters  to  be  settled  on  their 
marriage.  One  of  the  daughters  married  and  died 
Iwfore  the  widow  of  the  testator.  The  suit  was  in- 
stltated  by  her  husband  as  her  administrator  claim- 
ing lier  share  of  the  fund.  The  defendants  were  the 
other  diildreii,  or  thehr  representatives,  or  tamstees, 
claiming  their  sliare  under  the  clause  of  survivor- 
ship. 

Bethell,  TUlotton,  Goodeve,  Baggallay,  Morrii, 
and'  Walter  for  the  parties. 

The  Vicb-Chancellor.— The  words  "benefit of 
snrvivoisliip"  refer,  in  my  opinion,  to  the  case  of 
the  death  of  a  daughter  before  she  attains  the  age  of 
twenty-one,  or  before  she  marries.  As  the  legacy 
vested  at  one  or  other  of  those  periods,  I  think  that 
the  operation  of  the  words  relating  to  survivorship 
ceased.  The  husband  is,  therefore,  entitled  to  their 
share  of  the  fiud  as  the  administrator  of  his  vrife. 

T^ietdtty,  July  8. 

Handley  v.  Woon. 

Legacy  charged  on  Land— Inierett— Stat.  3^4 

Wm.  4,  c.  27. 
The  tSnd  teetion  of  the  above  ttaiutt  it  an  abiolute 
bar  to  the  recovery  efmtre  than  lix  yeari  inlerett 
on  a  legacy  charged  on  land,  nowithttanding  that 
the  legacy  not  not  actually  payable  by  reaton  tf 
litigation  reipecting  the  will,  which  lotted  a 
greater  length  of  time. 

The  question  raised  in  this  case  Was,  whether  a 
legacy  of  5,000/.  given  by  a  testator  by  bis  will  to 
his  executors  for  certain  purposes,  and  which  legacy 
was,  puTstunt  to  a  power  under  a  settlement,  charged 
on  real  estate,  should  bear  interest  for  more  than 
six  years.  A  snit  waa  instituted  in  the  Ecclesiastical 
Cowt,  whieh  was  carried  by  appeal  to  the  Judicial 
Committee  of  the  Privy  Council,  the  litigation  arising 
in  which  continued  for  thirteen  years  fram  the  death 
of  the  testator.    A  demand  was  made  against  the 


testator's  estate  by  the  executors,  in  respect  of  thia 
legacy  of  5,000/.  for  interest  from  the  usnsil  time  after 
the  death  to  the  time  of  payment,  and  not  for  sb 
years  only. 

Schomberg  for  the  executors.  The  executors  are 
entitled  to  interest  for  the  whole  time,  and  not  for 
the  six  years  mentioned  in  the  statute  3  &  4  Wm.  4, 
c.  27,  for  the  limitations  of  actions  and  suits.  It  is 
true,  the  42nd  section  of  that  Aet  dedsres  that  "  no 
arrears  of  rent,  or  of  interest  in  respect  of  any  simi 
of  money  charged  npon  or  payable  out  of  any  land 
or  rent,  shall  be  recovered  by  any  distress,  action,  or 
suit,  but  within  six  years  next  after  the  same  respect- 
ivelv  shall  have  become  due ;"  yet  that  cannot  be 
held  to  apply  to  a  case  in  which  the  legacy  was  not 
due  until  some  person  was  empowered  by  the  Eccle- 
siastical Court  to  receive  it;  and  no  such  persoUk 
existed  until  after  the  litigstion  had  ceased  before  the 
Judicial  Committee. 

Wright,  JDe  Gex,  Burton,  and  Small,  fbr  other 
parties  interested. 

The  Vics-Chancellor. — The  statute  is,  in  my 
opinion,  an  absolute  bar  to  any  claim  of  interest 
beyond  the  period  of  six  years,  notwithstanding  tlw 
litigation  extending  beyond  that  time  on  the  ques« 
tion  of  the  probate  of  the  will.  The  statute  is  im- 
perative, "no  arrears  of  rent  or  of  interest  [in  ie<> 
spect  of  an^  sum  of  money  charged  npon  or  p^-' 
able  out  of  any  land,"  shaU  be  recoveied  after  aiz 
years.  Under  such  words  interest  can  no  mora  be 
given  to  parties  in  the  situation  in  whioh  the  plain- 
tifis  stand,  than  it  could  be  given  to  the  execotor  of 
a  mortgagee  in  a  like  case. 

Wednetday,  July  16. 
EocLES  V.  Chabd. 
Claim — New  trutteet — Amendment — Cott. 
A  claim  wat  filed  for  aftpointment  ef  neio  trutteet 
on  the  ground  qf  mitconduet  la  the  preient 
trutteet,  and  for  the  adminittTation  qf  a  trait 
ettate.     The  plaintiff  wat  the  adminittrator  of 
a  party  at  one  of  the  children  of  whom  he  wao- 
entitled  to  a  thare,  and  all  other  parlitt  wirt- 
very  numerout.    The  claim  wat  abandoned,  a*> 
eeoting  at  to  the  adminittration  of  the  ettate. 
The  Court  ditmitted  the  claim  at  to  the  appaiitt- 
ment  qf  new  trutteet,  with  cotli,  but  at  to  thi 
remainder  gave  leave  to  amend  the  claim,  ttating 
that  it  adhered  to  the  courte  not  to  tend  a  claim 
to  the  Matter' t  office,  when  it  it  neeeitary  to- 
originate  proeeedingt  there  on  which  a  decree 
wat  Intimately  to  be  made,  or  where  Ihefaetf 
were  not  to  ttated  in  the  daim  that  it  eould  be 
teen  that  inauiriet  ought  to  be  directed. 
This  was  a  claim  filed  for  the  administration  of  m 


estate  made  subject  to  certain  trusts  by  a  deed  of. 
settlement  which  was  vested  in  trustees,  the  defend- 
ants. The  plaintiff  was  a  party  interested  in  the 
fund,  and  sued  as  the  administrator  of  a  daughter  of 
the  settlor.  The  claim  alleged  and  charged  against 
one  of  the  trustees  misconduct  in  the  manage- 
ment of  the  trust,  and  charged  the  otiier  trustee  vrTfb 
wilful  neglect  and  default  in  permitting  sudi  mis- 
management. The  appointment  of  new  trustees  waa 
asked  in  the  filaoe  of  the  present  trustees,  whom  it 
was  prayed  might  be  removed. 

Soil  and  W.  T.  8.  Daniel,  for  the  plidntiff, 
abandoned  all  the  relief  sought  by  the  dsim  except 
so  much  as  related  to  the  trust  estate,  which  tiiey 
asked  might  be  administered  under  tlie  direction  at 
the  Court. 

Malint  and  Collint,  for  the  defendants,  the  trot* ' 
tees,  contended  that  the  plaintiff  was  not  entitled  to 
anjr  interest  in  the  trust  estate  in  the  character  ia 
which  he  sued,  namely,  as  the  administrator  of  • 
daughter  of  the  settlor.    He  might  be  entitled  aad ' 


interested  in  his  own  right  to  a  share  of  the  fond  as 
list  daughter,  but  deariy  not 
as  her  administrator.     Besides  tliis  objection,  Il» 


one  of  the  rliildren 


difficulties  and  intricacies  of  the  case  were  such,  i 
the  number  of  parties  interested  under  the  i 
ment  and  otherwise  were  so  many,  that  it  was  not 
the  proper  subject  of  a  claim.  Considering  all  tti% 
and  considering  also  that  the  greater  ptft  of  tiia  ' 
case  had  been  abandoned  at  Ae  bar,  they  aslced  tliat 
the  claim  might  lie  dismissed  with  costs.  If  the 
Court  thought  it  right,  the  decree  might  add  wifli 
liberty  to  file  a  bill. 

The  Vice-Chancei.u>r.— The  orders  of  1869 
were  intended  to  provide  for  the  care  of  numerooa 
parties,  and  to  avoid  the  expense  of  bringing  them 
all  before  the  Court  in  the  fust  instance :  retnming  i 
to  the  practice  as  it  seems  to  have  existed  in  the  time 
of  Lord  Hardwicke,  of  aDowing  the  parties  to  come 
in  before  the  Master.  I  adhere  to  the  course  I  have 
heretofore  taken  not  to  send  a  claim  to  the  Master's 
o£Sce,  if  it  is  necessary  to  originate  the  proceedings 
there  upon  which  a  decree  is  ultimately  to  be  made, 
or  where  the  facts  are  not  so  stated  in  the  claim  tliat 
the  Court  can  see  that  inijniries  ought  to  be  directed. 
In  this  case  I  shall  dismiss  the  claim  as  to  the  ap-  - 
pointment  of  new  trustees,  and  as  to  the  charges  of  ' 
misconduct,  neglect,  and  defeult;  and  the  plaintiff 
must  pay  the  costs  of  theaffidavitsas  to  those  charges. 
The  plaintiff  may  amend  the  claim  by  stating  that 
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QUEEN'S   BENCH. 


QUEEN'S  BENCH. 


QUEEN'S  BENCH. 


he  is  one  of  the  children  of  the  daughter,  apd  upon  said  pipes  and  branches  are  so  laid,  other  than  such 

each  amendment  the  inqniries  as  to  parties  will  be  right  as  may  be  conferred  on  them  by  the  sud  sta- 

directed,  and  upon  the  parties  interested  being  snm-  tntes  and  charters  of  laying  pipes,  as  therein  men- 

moned  to  attend  be£are  the  Master,  the  accounts  tioned,  and  which  right  they  have  so  exercised  as 


will  betaken. 


Comuon  £iitD  Courtt. 


OOVKT  or  QVMVS  savoB. 

Beport«d  by  AnxK  Birustov  and  Paul  Pabvbll, 
Siqn.  JBarristen-at-Iiaw. 


Jtme  6  and  13. 
The  Chslsba.  Waterworks  Compxnt  v. 

BOWLEY. 

Waterworki — Pipei — Land-tax. 
Tha  proprietor!  of  vaterworkt  are  not  liable  to  he 
auetted  to  tke  land-tax  in  retpect  of  the  land  in, 
under,  and  through  which  their  maim,  pipet, 
■  and  rimilar  apparatui  are  laid  for  the  convey- 
ance and  tupply  qf  water  to  the  inhabitant!  qfthe 
•  n^gibourhood. 

■'  "Oif  was  an  action  of  trespass  brought  by  the 
alaintij^  against  the  defendants  for  seizing  and  sell- 
ing certain  goods  and  dikttels  of  the  plaintiffs.  The 
defendant  pleaded  "Not  guilty  by  statute,"  on 
which  issue  was  joined ;  ami  by  consent,  and  by  a 
judge's  order,  the  following  case  was  sttrted  for  the 
opinion  of  the  Court : — 

The  Chelsea  Waterworks  Company  were  fncorpo- 
tsted  in  pursuance  of  Stat.  8  Geo.  1,  c.  26,  by  a 
dharter  of  incorporation  granted  to  them  March  8, 
9  Geo.  I,  by  the  name  and  style  of  "  The  Goremor' 
and  Company  of  Chelsea  Waterworks,"  for  the  piur- 
pose  of  proTidin|['  and  supplying  the  inhabitants  in 
and  abont  the  city  of  Westminster  and  the  liberty 
thereof,  and  divers  other  places  in  the  county  of 
Kiddlesex  with  good  and  wholesome  water  from  the 
Birer  Thames  in  manner  in  the  said  Act  mentioned; 
and  the  company  were  authorised  by  the  said  statute 
ttid  charter  (amongst  other  things)  for  that  purpose 
to  iiaTe,  purchase,  receive,  enjoy,  possess,  and  re- 
tain to  them  and  their  successors,  messuages,  lands, 
tenements,  rents,  and  hereditaments,  not  exceeding 
in  value  1,000/.  per  annum  in  tbe  whole,  with  cer- 
tain powers,  liberties,  and  privileges  touching  the 
diifedang,  ordering,  appointing,  and  making  such 
waterworks,  and  maintaining,  preserving,  and  sup- 
porting the  same  as  in  the  said  Act  and  charter  par- 
ticnhriy  mentioned. 

The  company  were  farther  empowered,  from  time 
to  time,  without  molestation  or  disturbance,  by  thdr 
aervaatsand  woricmen  to  lay  pipes  from  their  water- 
works and  branches  from  the  main  pipes  in  or 
through  any  of  the  streets,  passages,  or  common 
grouiMS  or  places  in  or  abont  Westminster,  and  tbe 
parts  adjacent,  for  conveying  water  to  serve  and  sup- 
ply the  said  inhabitants,  and  for  that  end  to  break 
up  the  pavements  and  ground,  and  dig  and  sink,  &c. 
for  laying,  amending,  and  repairing,  such  pipes  or 
brsnoiee  from  time  to  time. 

By  virtue  of  the  stat  8  Geo.  I,  c.  26.  and  the 
•aid  charter  the  said  company  had  power  to,  and  did 
form  a  joint  stock;  which  represented  and  consti- 
tuted the  whole  capital  of  tbe  company,  and  was 
transferable  and  assignable  under  tbe  said  Act  and 
eharter,  the  water  tnerein  mentioned  having  been 
long  brfore  that  time  brought  into  the  grand  reser- 
^latory  at  the  time  of  the  passing  of  such  Act,  in- 
tended to  be,  and  which  was  soon  afterwards  made, 
at  or  near  Oliver's  Mount,  in  the  said  Act  and  charter 
mentioned. 

Further  letters  patent,  dated  Oct  U,  7  Geo.  2, 
ware  also  granted  to  tbe  said  company,  and  their 
pawan  were  ftirther  enlaiged  by  atat.  49  Geo.  3, 
o.  157. 

In  pursasnoe  of  the  powers  so  granted,  the  com- 
pany purchased,  and  Mill  h<dd  to  them  and  their 
successors,  lands  of  less  value  than  1,000/.  per  an- 
num, and  which  are  situated  wholly  in  the  parish  of 
St.  George,  Hanover-square,  in  tiie  county  of  Mid- 
dlesex, on  which  the  water  works  of  the  company 
•re  erected;  and  the  company  have  also  from 
time  to  time,  under  the  same  powers,  laid  down 
mun  pipes  from  the  said  waterworks  in, 
mnder,  and  through  various  streets,  passages, 
and  common  phtces  in  the  said  parish  of 
8t.  George,  Hanover-square,  and  other  main 
pipes  and  branches  oommunicating  with,  and  extend- 
ing fk'Om,  the  last-mentioned  pipes,  in,  under,  and 
thioagh  various  stKets,  passages,  and  common  places 
in  the  adjoining  parishes  of  St  Margaret  and  St. 
John,  Westminster,  for  the  purpose  of  supplying  the 
iidiabitants  of  such  parishes  req>ectively  with  water, 
snd  the  said  pipes  and  branches  continued  to  be,  and 
were  so  laid  dOR-n  and  used  bv  the  said  company  for 
the  purpose  aforesaid  in  the  said  parishes  respectively, 
«nder  die  powers  in  the  s«d  charter  and  Acts  of  Par- 
Bamen^  before  and  at  the  times  of  tbe  making  of 
tiia  assessment  and  of  the  seizure  of  the  goods  of  tbe 
company  hereinafter  mentisned.  The  company  have 
sat,  nnd  never  had,  any  interest  in  the  land  or  soil 
in  (IM  said  psrtohes  of  St  Margaret  and  St.  John, 
WaMndastar,  in,  nnder,  and  through  which  their 


aforesaid.  The  company  do  not  pay,  and  never  have 
paid,  to  any  person  or  persons  any  rent  or  sum  of 
money  for,  or  in  respect  of,'  the  land  or  soil  in  the 
said  parishes  of  St.  Margaret  and  St.  John,  West- 
minster, in,  under,  and  through  which  their  said 
pipes  and  branches  are  so  laid.  The  company  do 
not  receive  any  profit  from  the  land  or  soil  in  the 
said  parishes  of  St  Margaret  and  St.  John,  West- 
minster, in  and  through  which  their  said  pipes  and 
branches  are  laid,  unless  the  profits,  which  arise 
upon  the  sale  of  the  water  supplied  by  the  said  com- 
pany, through  such  pipes  and  branches  to  the  inha- 
bitants of  tbe  aforesaid  parishes  can  be  so  considered. 
The  amount  of  such  last-mentioned  profits  does  not 
depend  on,  nor  is  the  same  regulated  by,  the  length 
or  distance  of  the  pipes  through  which  the  water  is 
conveyed. 

On  June  15th,  1847,  the  assessors  of  the  land  tax 
dnly  appointed  and  acting  nnder  the  statutes  38 
Geo.  3,  c.  5,  and  38  Geo.  3,  c.  60,  for  the  division 
of  St.  Margaret  and  St.  John,  Westminster,  in  the 
county  of  Middlesex  (which  does  not  comprise  any 
part  of  the  said  parish  of  St  George,  Hanover- 
square,  but  which  comprises  the  said  parishes  of 
St.  Margaret  and  St.  John,  Westminster),  in  and 
by  their  certificate  of  assessments,  a  duplicate 
whereof  was  duly  signed  by  the  commissioners 
authorised  in  that  behalf,  and  delivered  to  the  col 
lectors,  made  an  assessment,  whicli  was  and  is  en- 
tered in  the  books  of  the  said  commissioners  as 
follows : — 
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Tbe  mains,  pipes,  and  other  apparatus  mentioned  and 
referred  to  in  the  fourth  column  of  the  said  assess- 
ment were  and  are  the  same  mains,  pipes,  and 
branches  so  laid  by  the  said  company  in  the  said 
parishes  of  St  Margaret  and  St.  John,  Westminstw, 
within  the  division  aforesaid,  and  through  which 
water  was  so  supplied  by  the  said  company  as  afore* 
said.  On  the  24th  day  of  February,  a.d.  1848,  the 
defendant,  by  the  authority  of  the  said  commis- 
sioners, distrained  goods  and  chattels  of  tbe  campany 
for  the  sum  of  seven  pounds,  five  shillings,  and  ten 
pence,  being  one-half  of  the  said  assessment,  which 
IS  the  trespass  for  which  this  action  is  brought 

The  warrant  of  distress,  entry,  and  seizure,  and 
notice  of  action  are  admitted,  and  by  agreement  of 
the  parties  the  sole  question  for  the  opinion  of  the 
Court  is,  whether  the  company  are  liable  to  be 
assessed  towards  the  payment  of  land-tax  within  the 
said  division  of  St.  Margaret  and  St.  John,  West- 
minster, nnder  the  circumstances  above  set  forth. 

The  judgment  was  to  be  entered  according  to  the 
directions  of  the  Court 

Crowder  (with  him  Brett)  for  the  platntifls.  The 
only  ground  upon  which  it  can  be  contended  that 
the  company  is  liable,  is  a  supposed  analogy  between 
rateability  to  the  relief  of  the  poor  and  liability  to 
tbe  land-tax.  But  the  cases  are  not  similar,  and  the 
rule  nnder  which  these  companies  have  been  assessed 
to  tbe  poor-rate  will  not  be  extended.  The  dis- 
tinction is  clear  and  manifest.  By  stat.  43  Eliz. 
c.  2,  it  was  intended  to  impose  a  tax  upon  the  tenant 
as  distinguished  from  the  landlord,  and  upon  all 
tenants  who  derived  any  benefit,  direct  or  iadiiaet, 
from  the  occupation  of  tbe  land.  The  land-tax  Acts 
all  contemplate  a  tax  to  be  paid  by  the  landlord 
as  distinguished  from  the  tenant,  a  tax  upon  the  en- 
j(mnent  of  the  land  itself  as  such,  and  a  tax  capable 
of'^  being  redeemed.  Here,  there  is  no  land  occu- 
pied at  all.  The  company  have  a  statutable  ease- 
ment over  the  lands  of  the  public  and  private  owners, 
which  they  do  not  buy  and  cannot  sell,  and  which 
ceases  the  moment  the  pipes  are  withdrawn. 

Willet  for  the  defendant.  There  is  no  distinction 
in  principle  between  the  mode  in  which  the  poor-rate 
ana  that  in  which  the  land-tax  is  to  be  imposed, 
although  in  most  cases  they  are  paid  by  different 
persons.  This  is  within  sect.  4  of  stat.  38  Geo.  3, 
c.  5,  a  holding  of  land  or  hereditaments.  The  com- 
pany occupy  the  land  by  their  pipes,  and  by  reason 
of  such  occupation,  ezclnde  the  owner  of  the  land 


from  so  much  of  it  as  is  occn^ad  hy  tha  fiiniiUire 
of  the  company.  Tbe  land  belonging  to  an  indivi- 
dual is  diminished  to  him  in  its  assessable  value  hf 
means  of  the  pipes  passing  through  it,  and  unless  the 
company  are  assessable  for  their  occupation,  the  land 
tax  assessable  upon  the  amount  by  which  the  indivi- 
dual owner's  property  is  diminished  in  value,  is 
wholly  lost  to  uie  revenue.  The  words  of  the  land- 
tax  Acts  are  sufficient  to  reach  this  case,  and  the 
company  cannot  be  exempted  except  by  tiiis  Court 
overruling  the  decided  cases  upon  tbe  subject  of 
poor-rates. 

Crowder,  in  reply. 

The  following  authorities  were  referred  to :  Slat. 
43  Eliz.  c.  2,  s.  1 ;  Rei  v.  The  Mayor  and  Orrpo- 
ration  of  Bath,  14  East,  609;  JUx  v.  The  Chebea 
Waierworkt  Company,  5  B.  &  Ad.  129;  Rex  T. 
The  Rochdale  Company,  1  M.  &  S.  634 ;  Rex  t. 
Birmingham  Gat  Light  and  Coie  Company,  I  B. 
&  C.  506 ;  A.  V.  MitchaTn,  Cald.  276;  Ayde  v.  HiU. 
3  T.  R.  377 ;  Whitfield  v.  Brandwood,  2  Stark. 
440.  Stats.  39  Geo.  3,  c,  13,  sched. ;  38  Geo.  3. 
c.  5,  ss.  4,  17,  40,  57,  124;  38  Geo.  3,  c  60; 
39  Geo;  3,  c.  22;  42  Geo.  3.  c.  116.  ss.  2,  9, 126; 
8  Geo.  1,  c.  26,  ss.  8,  9, 57,  70. 71.    Cur.  adp.  vuU. 

Friday,  June  13. — Lord   CAurnELl.,  C.J.  de- 
livered the  judgment  of  the  Court — In  this  case  wa 
are  of  opinion  that  the  Chelsea  Waterworks  Com- 
pany are  not  liable  to  be  assessed  towards  the  pay. 
ment  of  the  land-tax  within  the  diviuon  of  the 
rauishes  of  St.  Margaret  and  St.  John,  Westminster. 
We  should  have  had  no  difficulty  in  arriving  at  this 
conclusion,  had  it  not  been  for  the  decisions  holding 
this  and  similar  companies  liable  to  be  assessed  to 
the  relief  of  tbe  poor,  nnder  the  stat.  43  Ela.  c.  2, 
in  respect  of  the  subject-matter  of  land ;  the  present 
assessment  is  rested  on  the  4th  section  of  the  stat 
38  Geo.  3,  c.  5,  whereby  it  is  enacted  that  all  bodiea 
corporate,  having  or  holding  any  land  or  here^ta- 
ments  shall  be  tsbarged  with  the  land-tax.    Tha 
question  is,  whether  in  respect  of  what  the  company 
have  done  and  now  enjoy,  under  the  powers  con- 
ferred upon  tiiem  by  the  8th  and  9th  sections  of  the 
stat.  8  Geo.  I.  c.  26,  they  can  be  said  to  have  or 
hold  any  lands  or  hereditaments.    Although  it  hu 
been  considered  for  more  than  a  century.  uaH  they 
were  not  liable,  they  could  not  resist  the  assessment 
if  they  ever  were  liable  to  be  assessed  to  the  land- 
tax  ;  but  we  think  that  the  parishes  through  whieb 
their  pipes  passed  have  acted  properly  in  omitting 
to  assess  them.    The  right  in  question,  when  exer- 
cised, appears  to  us  to  be  in  the  nsture  of  an  ease- 
ment and  not  in  the  nature  of  liie  possession  or 
occupation  of  land  or  hereditaments.    The  right  is 
to  convey  water  throiq;fa  the  land  of  another ;  whe- 
ther the  water  is  to  be  conveved  upon  the  snzfaoe  of 
the  ground  or  in  covered  inains  or  in  pipes,  ap- 
pears to  us  for  this   purpose   to   be   immatetial. 
TItis  is  a  mere  power  to  carry  tiie  pipes  in  the  land, 
and  cannot  be  considered  as  land  or  hereditament 
Neither  do  we  think  that  the  pipes  when  laid  can  be 
so  considered  within  tbe  meanmg  of  the  Land-tax 
Acts.    These  Acts,  in  speaking  of  lands  and  here- 
ditaments, contemplate  property  to  be  let  by  a  land- 
lord to  a  tenant,  as  property  the  land-tax  of  vrfaidi 
might  be  redeemed.    The  whole  scope  of  the  Act  ia 
to  throw  the  tax  as  a  charge  on  the  landlord,  and 
the  tenant  having  paid  it,  is  authorised  by  sec.  17  cf 
tbe  38  Geo.  3.  c.  5,  to  deduct  it  out  of  the  rent 


The  company  are  not  the  owners  of  the  land  where 
the  pipes  lie,  nor  are  they  tenants  of  the  land  ;  and 
there  is  no  rent  from  which  they  could  deduct  the 
amount  of  the  assessment  when  they  had  paid  it 
Again,  the  provisions  of  the  stat  42  Geo.  3,  c  116, 
for  tbe  redemption  of  the  land-tax,  are  wholly  in- 
applicable to  such  a  subject,  although  it  was  cdesriy 
intended  that  the  land-tax  on  propetty  which  oooU 
be  considered  as  land  was  to  be  capabl(B  of  baiog  re- 
deemed. The  moment  the  company  taka  up  the 
pipes  which  they  have  laid  under  the  streets  in  an;y 
puticnlar  parish,  all  pretence  for  saying  that  they 
have  a  certain  right  in  the  parish  will  be  goae  ;  Mt 
after  the  pipes  are  removed  all  tbe  land  in  the  paviah 
would  remain,  and  wonld  be  as  it  was  before.  Tha 
Bath,  Rochdale,  and  Chelsea  Waterworks  ease^ 
touching  tbe  assessment  of  companies  to  the  rdtST 
of  the  poor  in  respect  to  pipes  for  the  convayaaca 
of  water  and  gas  as  occnpiers  of  land,  liave  b«M 
very  properly  much  rdied  upon,  (at  they  upear  K> 
be  closely  in  point,  and  we  by  no  means  feA  oar- 
selves  at  liberty  to  ovenmle  those  cases,  or  even  to 
express  a  doubt  whether  they  were  rigiitly  liwiilrJ. 
But  "land,"  like  the  word  " inhalritaots,"  wtuA 
likewise  occurs  in  the  stat  43  Elii.  e.  2,  has  vaiioas 
meanings,  and  it  may,  in  that  statute.  whiA  was 
pMsed  for  making  a  charge  upon  tiie  occupier,  BSaa 
the  ground  on  which  the  ciiattd  is  deposUed  in  the 
exercise  of  an  easement,  althoujgh  in  other  Acts  of 
Parliament  it  means  a  legal  interest  in  tlM  safl. 
This  is  tbe  meaning  which  we  think  it  bears  in  tiw 
Land-Tax  Acts,  and  if  so,  the  oompaay  have  net, 
nor  ever  had,  any  land  or  hereditaments  to  iimlsr 
them  Uable  to  be  assessed  to  the  land'.tax,  aad 
therefore  they  are  entitled  to  our  judgment 

Jtidgwrntt  fir  tke  flwjmtjf^  . 
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ESBOS  VBOH  THB  EXCHBQDBR. 

(Before  Fatteson,  Mauls,  Wiohtman,  Chess- 

WBLL,  Ebu,  and  Talfourd,  JJ.) 

OwEMs  V.  Brusb. 

County  Court— AetiOH  wtdtr  201.— Writ  <)f  trial— 

3  Sri  fVm.  4.  e. 42,  omf  9 4- 10 Viet. e.  95. 

Tke  3Sfi  Wm.  4,  e.  42,  t.  17,  profitdt*  that  in  any 

action  m  any  of  th*    Superior   Courh  for  a 

dtmand  under  Ml.  the  Court  or  a  judge  may 

order  that  tke  ittue  Joined  be  tried  itfore  the 

ekeriffofthe  county  where  the  action  u  brought, 

or  any  judge  of  any  Court  <if  Record  for  the 

recovery  qf  debt  in  lueh  county.    The  County 

Oourti  Act,  ».  3,  enaclt  that  every  court  holden 

tinder  that  Act  thallbe  a  Court  of  Record  : 

BM,  that  the  County  Court*  eifaitithed  under 

9  4*  10  Vict.  e.  95,  are  not  tuch  courlt  at  are 

contemnlaled  by  the  3  Sc  *  Wm.  4,  c.  42,   and 

that,  therrfore,  a  writ  of  trial  under  that  itatute 

cannot  be  directed  to  a  judge  of  a  County  Court 

ntablUhed  under  9  &■  10  Vict.  c.  95. 

This  was  a  writ  of  error  to  the  jadgment  of  the 

Conrt  of  Exchequer.     It  appeared  that  the  action 

was  brought  for  a  sum  of  it.  Is.  and  that  an  order 

bad  been  made  for  a  writ  of  trial  under  3  &  4  Wm. 

4,  c.  42,  8.  17.     The  order  was  in  the  following 

form  :— 

"  Brteie'\  Upon  hearing  the  attorneys  or  agents  on 
T.  >both  sides,  I  do  order  that  a  writ  issue 
Owtnt.  J  out  of  her  Migesty's  Court  of  Exchequer 
of  Fleas  at  Westminster,  directed  to  the  judge  cf 
the  County  Court  of  New  Town,  Montgomeryshire, 
oommanding  him  to  summon  a  jury  to  try  the  issue 
j(dned  herein,  and  that  the  laid  iher^ff  return  such 
writ,  with  the  finding  of  Uie  jurjr  indorsed  thereon, 
to  t^e  said  Conrt,  on  a  day  certam  to  be  named  on 
such  writ,  pursuant  to  the  statute.  Dated  the  13th 
day  of  March,  1851.  "Wm.  Wiohtman." 

The  writ  was  afterwards  issued  directed  to  the 
judge  of  the  County  Court,  and  the  drnse  was  tried 
by  him  and  a  jury  of  twelve.  Tbe  defendant  ap- 
peared at  the  trial  by  his  attorney,  and  a  Terdict  was 
Mtnmed  for  the  plvntiff.  Subsequently  (May  9)  a 
ndewas  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  order  of  Mr.  Justice  Wightman,  and 
«U  subsequent  proceedings,  should  not  be  rescinded 
«r  let  Mide,  or  why  the  verdict  found  for  the  plain- 
tif,  and  all  subsequent  proowdiufs  (hereon,  should 
■mt  be  set  aside  with  costs,  and  all  proceedings 
stored  in  the  meantime,  on  the  ground  that  the 
judge  had  no  power  under  the  3  &  4  Wm.  4,  c.  42, 
a.  17,  to  direct  a  writ  of  trial  to  a  judge  of  a  County 
'Cowt,  and  also  that  the  writ  itself  was  bad  in  direct- 
ing the  sheriff  to  return  it.  That  rale,  on  its  coming 
on  to  be  argued,  was  discharged,  and  the  defendant 
DOW  brought  his  writ  of  error  against  that  decision 
-oftlieCieurt  below. 

lAUh,  for  the  plaintiff  in  error,  having  stated  the 
Acta  of  the  case,  was  stopped  by  the  Court,  and 

Brmtwell,  for  the  defendant  in  error,  was 
called  upon.  —  The  question  is  not  as  to  the 
constitution  of  the  Court,  but  whether  the  judge 
is  a  judge  of  a  Court  of  Record,  trying  cases  not 
czoeeding  20/.  The  jurisdiction  is  given  to  the 
person,  not  to  the  Court.  If  the  Act  is  read  as 
aerdy  designating  the  person  byreference  to  his 
office,  all  difficulty  is  at  an  end.  The  writ  is  to  go 
to  the  judge,  and  to  command  him  to  summon  a 
jnry,  aM  vte  judge  is  to  try  in  the  same  manner  the 
ahtnriff  would  try.  [PATxasoN,  J.— The  72nd  sec- 
tion of  die  9  &  10  Vict  c.  95,  provides  that  the 
•heriff  shall  furnish  to  the  derk  of  the  County  Conrt 
a  Ibt  of  persons  qualified  and  liable  to  serve  as 
jnroi*  within  &e  jurisdiction  of  the  Court ;  and  when 
the  cause  is  to  be  tried  by  a  jury,  the  clerk  is  to 
summon  them,  so  that  the  judge  has  materials  for 
4ryin|  by  a  jnry,  but  the  Act  says  be  shall  try  b^ 
five  jarymen.l  The  judge  of  the  County  Conrt  is 
appointed  under  the  9  &  10  Vict,  and  is  required  to 
act  in  precisely  the  same  manner  as  the  jud|{e  of  any 
ether  Court  of  Record  would  do  if  a  writ  of  trial 
«mre  sent  to  him,  it  then  becomes  his  duty  to 
•ammon  a  jnry,  and  to  proceed  to  try  the  cause. 
The  17th  section  of  the  3  &  4  Wm.  4,  c.  42,  enacts, 
that  in  any  action  depending  in  any  of  the  Superior 
Courts  tot  any  debt  or  demand,  in  which  the  sum 
•ooffat  to  be  recovned,  and  endorsed  on  the  writ  of 
aommons,  shall  not  exceed  20/.  it  shall  be  lawAd  for 
the  court  in  which  such  suit  shall  be  depending,  or 
aar  jndge  of  any  of  the  said  courts  (if  such  court  or 
jaoge  slull  be  satisfied  that  the  trial  will  not  involve 
any  £ffiealt  question  of  fsct  or  law,  and  such  court 
or  Judge  thali  think  fit  so  to  do),  to  order  and  direct 
ttat  tM  issue  or  issues  joined  niall  be  tried  before 
•he  dieriff  of  the  county  where  Reaction  is  brought, 
ar  tnfjadfe  ^  any  court  qf  record  for  tke  re- 
finery ^  debt  in  such  county,  and  for  that  purpose 
a«ltt  snail  issue  £reciad  to  snob  sheriff,  commanding 


him  to  try  such  issue  or  issues  by  a  jury  to  be  som- 
moned  by  him,  and  to  return  such  writ  with  the  find- 
ing of  the  jnry  thereon,  endorsed,  at  a  day  cert<un 
in  term  or  in  vacation  to  be  named  in  such  writ ;  and 
thereupon  such  sheriff  or  jndge  shall  summon  a  jury 
and  shall  proceed  to  try  such  issue  or  issues.  The 
judge  of  a  County  Conrt  has  power  to  try  causes 
therefore  nnder  that  section,  he  being  a  judge  of  a 
conrt  of  record.  And  the  18th  section  of  the  above 
Act  gives  the  judge  to  whom  a  writ  of  trial  is 
directed  all  the  powers  of  a  judge  at  Nisi  Prius. 
The  County  Courts  are  expressly  made  courts  of 
record  by  the  3rd  section  of  the  9  &  10  Vict, 
c.  95,  which,  after  defining  the  jurisdiction  of 
the  Courts,  &c.  expressly  enacts  that  eveir  court 
holden  under  that  Act  shall  be  a  Court  of  Record. 
This  action  was  for  the  recovery  of  a  debt  under  ^1. 
and  was  within  the  county,  consequently  it  is  within 
the  statute,  and  the  order  is  valid.  The  practice  is 
now  to  direct  writs  of  trial  nnder  such  circumstances 
to  judges  of  the  County  Courts  instead  of  the  sheriff 
as  heretofore.  Such  orders  are  frequently  made; 
the  judges  of  these  courts  are  better  qualified  to  try 
a  cause  than  the  sheriff  or  undersheriff,  and  there 
is  no  reason  why  the  practice  should  not  continue. 
Farmer  v.  Mountford,  8  M.  &  W.  266,  was  cited  by 
the  other  side,  to  shew  that  a  writ  of  trial  directed  to 
the  recorder  of  a  borough  commanding  him  to  sum- 
mon a  jury  of  his  county  was  irreguhu' ;  and  in  the 
same  case  (9  M.  &  W.  100),  where  a  writ  of  trial 
was  directed  to  the  recorder  of  a  borough,  directing 
him  to  summon  a  jury  of  the  borough  duly  qualified 
according  to  Uw,  it  was  held  regular,  and  that  it  was 
not  necessary  under  the  3  &  4  Wm.  4,  c.  42,  s.  17, 
that  the  jury  should  be  taken  from  the  county.  That 
case  merely  decided  that  the  recorder  must  summon 
a  jury  from  his  own  jurisdictian,  not  that  he  had  no 
authority  to  try  the  cause.  Lord  Abinger  there  said, 
"It  appears  to  me  that  the  right  construction  of  the 
statute  is,  that  the  inferior  judge  to  whom  a  writ  of 
trial  is  directed  shall  summon  for  the  trial  such  a 
juiT  as  by  law  and  usafte  he  is  entitled  to  summon." 

Luih,  for  the  plaintiff  in  error. — In  the  first  place 
it  becomes  necessary  to  see  what  courts  were  in  ex- 
istence at  the  time  the  9  &  10  Vict.  c.  95,  was  passed, 
in  order  to  ascertain  whether  it  was  the  intention  of 
the  Legislature  that  these  County  Courts  should  be 
the  Courts  of  Record  contemplated  by  the  3  &  4 
Wm.  4,  c.  42.  At  the  tiige  the  9  &  10  Vict.  c.  95, 
passed,  there  were  then  subsisting  various  descrip- 
tions of  minor  courts — Courts  of  Request,  Borough 
Courts,  and  County  Courts,  as  originally  constitute. 
The  new  County  Courts  are  in  fact  only  substituted 
for  the  previous  Courts  of  Request,  with  some  ad- 
ditional powers ;  and  the  judge  possesses  rather  the 
powers  of  the  judge  of  the  ancient  Courts  of  Re- 
quest than  of  a  Court  of  Record.  When  that  Act 
passed,  all  the  then  existing  Courts  of  Record  pro- 
ceeded according  to  common  law,  and  tried  causes 
by  a  jury  of  not  less  than  twdve  in  number.  The 
object  of  the  statute  of  Wm.  4  was  to  give  assistance 
to  the  judges  of  *the  Superior  Courts,  bjr  enabling 
the  Inferior  Courts  of  Record  to  try  certain  actions. 
The  16th  and  17th  sections  of  that  Act  assume  that 
the  judge  has  power  to  summon  a  jurv,  which  is  not 
the  case  with  the  County  Courts.  If  it  were  in- 
tended to  confer  new  powers,  there  would  have  been 
framed  special  provisions  for  carrying  out  such  in- 
tention. The  23rd  section  of  that  statute  allows 
amendments  to  be  made  in  the  record  in  certain 
cases;  but  how  can  that  apply  to  the  County 
Courts,  where  in  fact  there  is  no  record  ? 
The  section  of  the  County  Court  Act  which  has  been 
referred  to  as  making  those  Courts  Courts  of  Record, 
certainly  uses  those  general  words,  but  it  was  only 
intended  that  they  should  be  Courts  of  Record  for 
certain  purposes.  Those  Courts,  as  constituted, 
cannot  carry  out  the  directions  of  the  writ.  The  jury 
is  to  come  from  the  county  where  the  action  is 
brought.  Section  72  of  the  County  Courts  Act  only 
authorises  the  summoning  a  jury  from  the  district. 
What  jury  is  the  County  Court  jndge  to  summon 
under  this  writ?  What  numbei^five  or  twelve? 
Where  from — from  the  county  or  only  from  the  dis- 
trict ;  and  what  is  to  be  the  qualification  ?  The  qua- 
lification of  jurors  are  difierent.  Again,  under  3  & 
4  Wm.  4,  c.  42,  the  judge  could  not  examine  the 
parties,  yet  the  County  Court  judge  can. 

Pattjeson,  J. — The  reading  of  these  Acts  to^ 
ther  causes  much  difficulty.  I  am  inclined  to  think 
that  the  3  &  4  Wm.  4,  c.  42,  is  applicable  to  Courts 
of  Record  whose  proceedin|^  are  conducted  accord- 
ing to  the  common  law.  Then,  are  these  new 
County  Courts  such  Courts  of  Record  ?  If  they  are, 
and  a  writ  of  trial  can  be  sent  to  them  under  this 
statute,  the  proceedings  must  be  conducted,  not 
according  to  the  Conn^  Courts  Act,  but  in  compli- 
ance with  the  general  rules  of  law  which  govern  the 
Court  from  whence  the  writ  issues.  But  me  County 
Conrts  Act  has,  in  fact,  extended  the  jurisdiction 
of  Conrts  of  Request,  and  the  Conrts  established 
under  it  are  of  a  similar  nature;  they  do  not 
proceed  according  to  common  law,  hnt  their  pro- 
ceedings are  limited,  controlled,  and  directed  by  the 
statute  under  whidi  they  were  established;  and  they  ' 


are  not,  therefore,  such  Courts  ■*  wan  contem- 
plated  by  the  3  &  4  Wm.  4,  c  42. 

Judgment  for  tkeplaintifin  error. 


AOBEXmAXTT  COVJIT. 

Beported  by  Sr.  Wassimti,  of  Doctors'  CoDmons. 

FHday,  May  16. 

Trb  Wave. 

Bottomry  bond— Liability  qf  cargo— No  notice  to 

owner!  oftnip  or  cargo. 
A  Brilitk  veuel  being  damned  by  tempeetuoue 
weather,  put  into  the  port  qfBlmaorefor  repaire. 
During  the  progreu  qf  the  repmrt,  Meiert.  S. 
and  Co.  who  had  given  tke  ordertfor,  and  tupcr- 
intended  Ikem,  correeponded  with  the  owner  of 
the  veitel  and  part  owneri  qfihe  cargo,  but  gate 
no  notice  to  them  or  to  the  matter  qf  their  inten- 
tion to  take  a  bottomry  bond  at  a  tecurity  until 
the  veuel  wat  almott  on  the  point  ^tailing : 
Held,  that  the  bond  could  not  be  enforced  by  reaien 
qf  the  repmrt  having  teen,  in  thefirtt  inttance, 
undertaken  on  pertonai  credit,  and  there,  having 
been  no  notice  given  that  a  bond  would  be  re- 
guifed. 

This  was  a  case  touching  the  validity  of  a  bottomry- 
bond.  The  case  was  argued  at  some  length;  but 
the  substance  of  the  arguments  and  the  facts  of  the 
case  appear  sufficiently  in  the  judgment. 

Addiant  and  Twitt  were  baud  in  support  of  the 
bond. 

Sir  /.  Dodton,  Q.A.  and  Harding  for  the  owners 
of  the  cargo. 

Dr.  LcsHiNOTON. — The  question  for  the  decision 
of  the  Court  is,  whether  a  bottomry  bond,  bearing 
date  December  6,  1849,  is  valid,  so  fiu  as  relates  to 
the  cargo  shipped  on  b<»rd  this  vessel  and  the  firei^t 
due.  The  action  is  entered  against  the  ship,  cargo, 
and  freight  The  case  is  in  some  of  its  drcnmstances 
peculiar.  The  bond  was  executed  at  Elsinore  in 
nvour  of  Messrs.  Severin,  Steison,  and  Co.  of  that 
place,  for  the  sum  of  1,012/.  12s.  lid.  at  a  premium 
of  eighteen  per  cent  It  purports  to  bind  the  ship, 
cargo,  and  freight  The  original  voyage  was  from 
Cronstadt  to  Bristol,  with  tallow.  The  action  vraa 
commenced  on  the  3rd  January,  1850 ;  no  appear- 
ance was  given  for  the  owner  of  the  ship,  but  the 
owners  of  the  cargo  appeared  and  gave  bau  for  that 
and  the  freight  The  ship  has  been  sold,  and  the  net 
proceeds,  274/.  13s.  8d.  have  been  broi^t  into  court. 
After  some  delay  the  case  came  on  for  hearing  on  the 
3rd  December,  1850.  After  the  ease  had  beoi  portlr 
heard  leave  was  given  to  the  proctor  for  the  bond- 
holder to  produce  the  master,  with  a  vfew  to  his 
examination,  vivi  voces  that  took  place  on  the  ^rA 
of  April.  In  the  original  act  brought  in  on  behalf 
of  the  bondholder  it  is  stated,  that  in  consequence  of 
tempestuous  weather,  the  vessel  put  into  Elsinore  in 
a  damaged  state ;  that  repiurs  being  necessary,  and 
neither  the  master  nor  the  owners  having  any  per- 
sonal  credit,  the  former  took  up  the  necessary  monies 
on  bottomry  of  Messrs.  Severin,  Stdaon,  and  Co. 
merchants  of  that  port  The  defonoe  of  the  ownara 
of  the  cargo,  that  is,  the  grovnda  on  which  tlwy 
allege  the  bond  to  be  invalied,  are,  first,  that  Messi*. 
Severin,  Steison,  and  Co.  were  the  agents  of  the 
owner  of  the  ship,  Mr.  John  Beara,  of  Buieford;  Nid 
that,  as  such  agents,  they  undertook  the  entire 
management  of  the  ship,  and  gave  all  dfarectioiu 
respecting  her;  that  Elsmore  is  only  four  days'  peat 
from  England;  that  a  regular  correspondence  vraa 
carried  on  between  Mr.  Beara  and  Messrs.  Gwyer 
and  Co.  the  owners  of  part  of  the  cargo,  bnt  tost 
notwithstanding  no  information  was  given  tfaam  that 
a  bottomry  bond  would  be  required,  the  first  inti- 
mation of  it  was  contained  in  a  letter  dated  Deooii' 
her  5,  when  the  ship  was  aboat  to  sail.  Then 
comes  a  very  material  averment :  that  no  appU. 
cation  was  made  by  the  master  to  Messrs.  Severin, 
Steison,  and  Co.  to  advance  the  necessary  sums  m 
bottomry,  and  that  the  repairs  were  completed  be- 
fore any  intimation  of  the  bond  was  given ;  that 
commission  at  the  rate  of  three  per  cent,  was  diaiged 
by  them  as  agents.  In  the  reply  general  agency  is 
denied,  but  Messrs.  Severin,  Steisoo,  and  Co.  al- 
lege that  they  were  agents  for  the  owner  of  tito 
v^sel,  for  defraying  the  customs  charges  and  soand 
dues;  that  they  drew  on  Gwyer  and  Co.  for  sndi 
duties  to  the  amount  of  14<. ;  that  on  the  18th  of 
October  they  informed  Gwyer  and  Co.  of  what  had 
happened  to  the  vessel,  but  received  no  answer ; 
that  Messrs.  Severin,  Steison,  and  Co.  at  the 
request  of,  and  in  conjunction  with,  the  master,  gave 
directions  for  the  necessary  repairs;  that  by  letteia 
dated  the  20th  of  November,  1849,  they  informed 
Messrs.  Gwyer  and  Co.  of  the  repdra  being  ncsady 
completed,  and  that  the  14/.  was  still  unpaid  ;  and  no 
answer  being  given  to  these  letters,  and  the  maater 
having  no  oedit  he  agreed  to  give  the  bond; 
but  when  he  agraed  to  give  the  bond  is  not 
stated  in  the  reply.  These  are  very  impintant  facta. 
It  appears,  then,  to  me,  that  flrom  thisee  beta  two 
questions  arise:  first  whether  any  bond  onght  to 
have  been  given  without  previous  commnnicatim 
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with  the  owners  of  the  ship  or  of  the  cargo.  The 
law  does  not  in  all  caaea  reqnire  sodk  oommonicatioD, 
but  there  may  be  cases  in  which  it  is  indispensable ; 
and  if  it  be  neoessarf  to  co  into  this  case  at  all,  this 
must  be  the  question,  whether,  under  the  peculiar 
circumstances  of  this  caaa,  the  law  does  require  any 
such  communication.  The  second  question  is, 
wliether  the  bond  was  inralid  because  Messrs. 
Sererin,  Stetson,  and  Co.  had  ordered  the  repairs  on 
personal  credit  witliout  any  onderstandinK  or  agree- 
ment fbr  a  bottomry  bond.  Of  course,  Defore  the 
qnaitien  can  be  propeily  dealt  with,  this  hct  must 
be  ascertained.  It  will,  for  the  present,  be  enonch 
to  tenaak,  that  flie  reply  doea  not  very  satisfactorily 
join  israe  on  tfaia  point.  It  does  not  meet  the 
diiect  aTennent  contained  in  the  answer  with 
anything  like  a  direct  contradiction— a  mode  of 
pleading  whidi  generally  produces  more  trouble  to 
the  Court  than  advantage  to  the  parties  adopting  it 
The  erideaoe  of  tiie  master  is  alwars  in  these  cases 
of  the  very  first  importanoe;  from  his  bebig  neces- 
aarily  oouTenant  with  all  the  facts  of  the  case  he 
iBUSt  know  all  the  dimmstanees  under  which  he 
rigned  the  hood,  llere  was  on  the  first  hearing  of 
the  case  no  affidavit  whaterer  poduoed  from  the 
master ;  and  the  Court  did  not  thmk  any  satisfactory 
reason  was  given  why  that  affidavit  was  not  pro- 
duced. The  Court  was  of  opinion  that  the  reasons 
assigned  for  the  absMice  of  that  affidavit  were  wholly 
and  altogether  unsatisfru;tory ;  but  from  an  anxiety 
to  have  the  case  deoded  upon  its  real  merits,  the 
mdalgenee— for  such  it  oertainly  was— of  ftirther 
time,  was  given  to  the  bondholders  to  enable 
them  to  produce  fiie  master  as  a  witness.  He 
has  been  produced  and  examined  by  counsel  on 
both  sides ;  I  am,  therefore,  entitled  to  presume  all 
the  fiM^ts  are  now  before  me;  all  the  fitcts,  at  least,  on 
which  the  bondhcdders  rely  in  support  of  the  vali- 
ittty  of  this  bond.  I  shall,  m  the  &at  instance,  ad- 
dxess  my  attention  to  the  second  question,  for  it 
raay  prove  immaterial  to  discuss  the  first,  namely, 
imtber  the  repairs  were  done  on  the  responsibility 
of  Messrs.  Severin,  Steison,  and  Co.  by  their  order, 
and  without  any  contract,  undertaking,  or  under- 
standing that  a  bottorary-boad  should  be  given  to 
them ;  and  if  aacfa  be  the  fact,  of  oouiae  I  must  see 
and  inquire  what  is  the  law  applicable  to  such  a  state 
of  oircomstances.  As  regards  the  law,  I  believe  the 
nnsralrule  to  be  that  ir  a  merchant  order  repairs, 
for  which  he  mskes  hims^  responnble,  without  an 
nndertaking  by  the  master  that  a  bond  shall  there- 
after be  granted,  he  cannot  protect  himself  by  a 
bond,  ^captions  to  this  rule  are  possible,  as  in 
cases  where  tba  master  is  dead,  wheve  the  urgency  is 
exteease,  where  the  merdumt  advances  money,  m- 
taading  from  the  first  to  require  a  bottomry-bond, 
aai  gives  the  ownen  the  earliest  possible  notice  of 
nudi  being  his  intention.  In  sad>  cases,  although  no 
otiginal  agreement  had  been  made,  the  bond  might 
b«  npbdd.  These,  however,  are  very  peculiar  cases, 
and  cases  of  cxoeptiOB.  The  general  principle  is 
laid  down  in  T%tlAupiuta,  1  Dods.  Admv.  Rep.  283. 
To  me  this  mle  appears  to  be  firanded  on  sound 
reason,  and  on  practically  useftil  principles  in  com- 
marcial  afiirs.  It  is  neceseaiy  the  master  should 
be  apprised  of  the  intention  to  take  a  bottomry- 
bosal  that  ha  may  have  time  and  opportunity  to  exer- 
die  his  discretion  aa  to  entering  into  the  contract, 
or  trying  at  least  to  take  some  means  of  avoiding 
tha  neceaaity, — time  and  opportunity  to  advise  with 
tfaa  owners  of  the  ship  and  cargo ;  or  if  this  be  not 
praetiGable,  to  consult,  at  least,  with  those  persons 
who  are  on  tlie  spot  A  ship  arrives  in  a  damaged 
state}  the  Baiter  goes  to  a  laercfaant;  he  may  or 
may  not  be  the  agent  of  the  owners  of  the  ship ;  to 
hha  the  maato*  applies  fbr  assistance,  and,  consider- 
ing the  class  of  men  that  masters  of  ships 
geotrally  are,  larobably  in  v^e  and  indefinite 
terms;  all  the  master  knows  is  that  repairs  are 
wanting,  that  the  owner  must  ultimately  pay  for 
tham,  and  that  he  himself  has  no  personal  credit 
The  merchant,  surely,  is  not  authorised  to  give  the 
orders  for  the  repairs,  or  advance  money,  and  then 
dsasand  a  bottomry  bond,  without  previously  making 
the  master  or  owners  aware  of  such  intention. 
Smely  the  merehant,  tiie  man  of  business,  is  bound 
to  dedare  to  the  master  what  coarse  he  will  pursue-^ 
to  say  whether  he  will  advance  the  necessary  funds 
on  personal  credit,  or  become  responsible  for  the 
neeaasary  repairs  on  personal  credit,  or  at  once  de- 
dne  that  ifbe  does  at  once  advance  or  become  re- 
(poanUe,  he  shall  require  a  bottomry  bond.  I  do 
not  assert  that  the  bond  would  be  absolutelv  inva- 
lidated by  that  drourastance ;  certunly  not  because 
caaaa  maj*  have  oocnned  in  whidi  a  master  has  been 
haU  Jasbfted  in  incurring  such  expenses  for  the  sake 
of  bnnging  a  cargo  to  a  port  of  destination,  not- 
vrlthstanding  those  expenses  have  swallowed  up,  and 
mate  than  swallowea  up,  the  whole  of  the  ship. 
Bat  the  master  must  have  an  opportunity  of  consi- 
dering and  deliberating  upon  what  is  best  fbr  the 
interests  of  all  concerned.  He  may,  considerinff  the 
heavy  expenses  of  a  bottomry-bond,  be  of  opinion 
that  n  is  more  advisable  to  tranship  the  cargo,  and 
ha  most  have  an  opportomty  of  judging  of  the  extent 


to  which  the  expense  will  go,  the  amount  involved, 
or  communicate  with  those  interested,  and  await  an 
answer.  The  present  case  is,  I  think,  a  striking 
instance  of  the  truth  of  what  I  have  said.  The  ship 
has  been  sold  for  half  the  sums  expended  upon  her. 
Look  at  the  case  in  another  point  of  view.  A  bond 
is  a  contract  in  consideration  of  something  to  be 
done ;  but  if  the  money  be  advanced  or  responsibihty 
be  incurred  withoutaprevionscontractthereisnocon- 
sideration  for  the  bond.  In  short,  with  the  exception 
of  some  advances,  made  as  a  matter  of  necessity, 
as  for  pilotage,  or  demands  of  that  kind,  I  appre- 
hend the  role  of  law  to  be,  that  the  agreement  for 
bottomry  must  precede  tiie  advances,  or  the  in- 
curring responsibility.  All  advances  made  without 
such  agreement  can  only  be  advances  on  personal 
credit,  and  the  case  of  The  Augiuta  is  a  direct  autho- 
rity that  no  advances  on  personal  credit  can  after- 
wwds  be  converted  into  a  bottomry  transaction. 
That  case  has  now  stood  the  test  of  nearly  forty 
years.  It  stands  not  simply  on  the  high  authority 
of  Lord  Stowell,  who  decided  it  but  has,  I  believe, 
been  nuiverstJly  acquiesced  in  from  that  time  to 
this.  This,  then,  I  apprehend  to  be  the  rule,  and 
such  the  reasons  on  which  it  may  be  founded ;  but 
care  must  be  taken  not  to  apply  it  to  cases  which, 
though  apparently  in  some  respects  similar,  are  still 
distinct  Take,  for  instance,  the  case  of  a  master 
ordering  repairs  and  supplies  on  credit  given  to  him 
personally ;  those  who  gave  the  credit  cannot  take  a 
bottomry  bond,  but  a  merchant,  a  stranger  to  such 
transactions,  or  even  an  agent  not  having  made  him- 
self responsible,  may  advance  the  money  on  bot- 
tomry to  liquidate  such  demands ;  or  the  ship  might 
be  detained,  and  the  voyage  defiaated.  In  this  latter 
case  the  distinction  is  apparent ;  the  advance  of  the 
money  is  tiie  consideration  for  the  bond.  In  tiie 
former  case  a  bond  is  engrafted  on  a  debt  due,  in- 
curred on  personal  credit  without  any  consideration 
for  sodi  conversion.  Then  to  apply  tnis  principle  to 
the  present  ease.  The  evidence  in  support  of  the 
bond  consists  of  the  affidavits  of  Mr.  Beara,  the 
owner  of  the  ship,  of  Messrs.  Severin,  Steison,  and 
Co.  and  the  evidence  of  the  master,  together  with 
some  documentary  evidence.  With  regard  to  the 
proof,  it  cannot  be  said  in  this  case  that  the  bot- 
tomry bondholders  have  been  in  any  difficulty  from 
the  opposition  offered  to  them  by  the  owner  of  the 
ship,  or  by  the  master  of  the  ship,  for  the  owner  of 
the  ship  has  admitted  the  validity  of  the  bond,  and 
submitted  to  any  loss  which  might  occur  to  him. 
The  ship  has  been  sold,  and  the  proceeds  most 
go  to  satisfy  tiie  bond.  He  has  not  only 
done  this,  but  he  has  very  properly  come  for- 
ward to  make  an  affidavit  in  the  case,  and  if 
that  affidavit  contains  a  true  statement  of  all 
the  facts  necessary  to  be  known  fbr  the  eluci- 
dation and  decision  of  this  case,  the  Court  would 
approve  of  sndi  conduct;  for  there  is  no  reason 
whatever,  because  he  is  himself  a  sufferer  by  the 
execution  of  the  bond,  and  has  submitted  to  what 
he  considers  the  justice  of  the  case,  in  surrendering 
his  property,  that  he  should  not  also  give  full  and 
fair  testimony  in  the  dispute  which  took  place  between 
theownenof  thecargoand  the  holdersof  the  bottomry- 
bond.  But  it  is  more  especially  with  a  view  of 
shewing  that  the  holders  of  the  bottomry-bond  have 
on  this  occasion  been  placed  in  no  peculiar  difficulty 
that  I  make  these  remarks.  They  nave,  on  the  con- 
trary, rather  had  an  advantage  which  seldom  occurs 
in  these  cases,  by  the  owner  of  the  ship  assisting 
them  to  obtain  justice.  I  must  briefly  advert  to  this 
point  The  master  states  that  after  the  vessel  had 
met  with  an  accident  she  put  into  Elsinore ;  that  he 
applied  to  Messrs.  Severin,  Steison,  and  Co.  for  their 
advice  and  assistance  with  reference  to  the  damaged 
state  of  the  vessel,  whereupon  the  cargo  was  dis- 
charaed.  Now  there  is  an  hiatus,  and  I  am  sorry  to 
say  fdo  not  find  that  he  states  in  any  degree  what 
occurred  subsetjuently,  but  I  presume  he  was  per- 
sonally unacquainted  irith  what  did  occur.  He  says 
the  cargo  was  discharged,  and  a  complete  survey 
made,  under  the  immediate  inspection  of  Lloyd's 
agent,  by  the  surveyor  fbr  Lloyd's.  I  have  no  affi- 
davit from  the  surveyor  of  Lloyd's ;  I  have  a  survey, 
and  no  doubt  there  was  necessity  for  extensive  re- 
pairs. "And  the  deponent  fnrUier  maketh  oath, 
that  William  Fickard,  the  master  of  the  said  vessel, 
immediately  tlie  survey  was  made,  wrote  to  the  de- 
ponent as  the  owner  of  the  said  vessel,  with  a  copy 
of  the  survey ;  and  Messrs.  Severin,  Steison,  and 
Co.  informed  the  deponent  that  they  should  be  able 
to  manage  so  as  to  avoid  drawing  on  him  (the  depo- 
nent) for  the  repairs  of  the  said  vessel."  Now, 
in  the  first  place,  I  should  have  expected  to 
have  had  annexed  to  this  affidavit  the  letters 
the  master  so  wrote  home;  and,  secondly,  I 
s'lould  have  expected  to  have  found  the  answer. 
The  answer  to  the  master  is  the  most  important 
pcdnt.  What  directions  did  Mr.  Beara  nve 
to  the  master  when  he  found  that  his  ship 
had  incurred  this  tempestuous  weather,  had 
met  with  this  damage,  and  required  these  extensive 
reptdrs  ?  Did  he  instruct  the  master  that  he  was  to 
take  up  money  on  bottomry,  or  what  measure  he 


should  .pursue  at  all?  All  tlus  part  of  the  transaction 
is,  singularly  enough,  kept  in  the  dark,  and  a  single 
passage  is  extracted  from  the  letter  of  Mesne.  Se- 
verin, Steison,  and  Co.  "that  they  should  be  able  to 
manage  so  as  to  avoid  drawing  on  him  (the  depo- 
nent) for  the  repafrs  of  ti>e  vessel."  During  the 
discussion,  I  watched  narrowly  for  the  souttiao 
which  might  be  given  to  this  sti^ment  but  I  foond 
none  that  was  satisfactory.  I  should  have  been  glad 
to  know  what  impression  was  made  on  the  mind  of 
Mr.  Beara  when  be  was  informed— he  having  (Ha-i 
tinctly  sworn  tiiat  he  had  no  credit— that  aU  tU» 
would  he  manwed  and  no  draft  wooU  bp  draWB 
upon  him,  m  what  way  he  supposed  these  rspaira 
were  to  be  paid  for,  the  neoeasary  expenses  incarred 
were  to  he  Uquidatad.  To  these  qoestioaa  there  is 
no  explanation  given.  The  very  docnnenta  I  fasve 
inqwred  for,  which  might  have  solved  the  qaeatioa, 
are  not  brought  forward  before  the  Court  I  moat 
presume  these  docameats  would  have  bean  bronht 
before  the  Court  if  advantageous  to  the  case  of  Oub- 
bottomry  boadhoUers,  because  I  plainly  peroeiTOi 
from  the  whole  tenor  of  the  case,  that  Mr.  Beaim  baa 
rendered  every  assistance  in  his  power,  and  I  tiunk 
the  master  too.  Then  he  goes  on  to  swear,  "  That 
deponent  at  such  time  was  very  much  surprised  to 
find,  from  the  said  Messrs.  Severin,  Steison.  and  Co. 
that  they  could  manage  to  get  the  said  veasel  replied 
without  drawing  on  him."  Now  that  is  a  fact  in 
the  cause ;  and  I  am  not  the  least  surprised  at  IT 
myself,  for  I  tiiink  his  astonishment  must  have  heeo 

rat  "particularly  as,"  he  says,  "be  had  no  credit 
any  vray  with  the  said  Messrs.  Severin,  StriaOB, 
and  do.  or  any  other  person  at  Elsinore  to  whom 
the  master  of  the  said  vessel  could  apply  for  aailst 
asoe,  and  was  at  a  kos  to  know  how  the  same  waa 
to  be  arranged."  'I  ttink  it  is  ra&er  to  be  bmenfes^ 
bemg  placed  in  this  state  of  difficulty  and  aslaaUi* 
ment  or  rather  being  so  a^ieeably  surprised  at  lUs, 
that  he  did  not  avail  himself  of  the  oypurtwaity 
when  it  appears  he  wae  making  some  little  inrndrj 
how  this  wondrous  oontrivanoe  waa  to  be  bnm^  t> 
bear ;  but  he  leaves  the Coart  in  die  dark.  Hetkw 
goea  on  at  onoe  to  enter  on  the  subject  "  He  mad» 
oath  that  the  said  vessel  having  been  repaired,  aoi 
ready  fbr  sea,  the  said  cargo  was  reahipped,  and  nn- 
mediately  on  the  sailing  of  the  said  veesel  the  said 
William  Pickard,  the  master,  wrote  to  hhn  (the  de- 
ponent), informing  him  that  he  had  executed  a  bot- 
tomry bond,  being  the  bottomry  bond  now  proceeded 
for  in  the  cause. '  And  he  then  goes  on  to  aay,— 
"  Messrs.  Severin,  Steison,  and  Co.  never  were,  nar 
acted  as,  the  regular  agenta  of  hiai  (the  deposeaO 
for  the  said  ship  Wave,  or  any  other  ship  over  whkk 
he  has  any  oaatrol,  neithar  baa  he  aay  legular  agent 
at  Elsinore,  or  any  credit  there;  and  in  conaeqaanee 
thereof,  it  is  entirely  at  the  option  of  the  master  et 
the  said  vessel  as  to  whom  be  may  employ."  Ha 
says  at  the  ocmclusion  (it  is  not  neoeasary  to  go- 
through  the  whole),—"  He  further  makes  oath,  thirt; 
if  the  said  WUliam  Pickard,  the  master  of  the  said 
renel  had  applied  to  him  (tha  deponent)  to  remit 
the  amount  of  the  outlay  made  upon  the  said  vesaet 
Wave,  he  could  not  at  such  time  have  pnd  fliesaiae^ 
and  therefore,  uideas  Messn.  Gwyer  and  Ce.  of 
Bristol,  tiie  owners  of  the  cargo,  and  who  wcw 
aware  of  the  accident  which  had  be&Uen  the  aaid 
ship,  as  before  set  forth,  and  of  the  necessity  of  tte 
same  being  repaired,  had  arranged  for  the  payment  oC 
the  cash  necessary  for  such  purpose,  the  master  of  the 
said  vessel  had  no  dtemative  hut  to  raise  the  araoont 
upon  bottomry."  This  may  all  be  true;  but  it  ia 
singular  enough  the  idea  should  not  occur  to  him 
when  informed  of  these  particulars ;  the  necessity  of 
a  bottomry  bond,  if  no  one  else  advanced  the 
money,  was  just  as  clear  when  he  received  the  fiat 
letter  as  when  he  made  this  affidavit.  That  it 
the  affidavit  of  Mr.  Beara.  There  is  an  affidavit 
from  Messrs.  Severin,  Steison,  and  Co.  and  thajr 
swear  generally  to  the  facts  and  in  the  words  of  tihe 
Act  on  petition,  that  they  vrare  ^iplied  to  for  tiidr 
advice  and  as,istance.  They  go  on  to  state  that  a 
survey  was  made,  and  so  forth,  and  they  say  no  aa> 
swer  was  received  to  the  letters  addressed  by  Mesara. 
Severin,  Steison,  and  Co.  (I  will  consider  the  let- 
ters presently),  "  who  at  the  reonest  of,  and  in  ooai- 
junction  with,  the  sud  William  Pidcard,  the  captain 
of  tlM  said  schooner,  gave  directions  for  the  neoea- 
ssry  repairs  of  the  said  schooner."  Then,  the  repais 
having  been  set  forth,  they  state  that  ibej  demandad 
a  bottomry-bond.  Naw,  1  am  looking  at  the  quaa- 
tion  of  the  law,  and  I  find  a  statement  m  the  original 
affidavit  that  their  piiving  the  orders  for  the  doing  «f 
these  repairs  was  in  conjunction  with  tha  *■— *"Ti 
which  is  of  no  importance,  for  the  repairs  were  evi- 
dently made  on  their  reaponribility,  and  that  kmf 
before  even  the  mention  of  any  bettomry-bond ;  for 
throughout  this  affidavit  there  is  not  one  >np[Ie  word 
stated,  that  from  first  to  last  until  four  or  five  days 
preceding  the  date  of  the  bond,  the  6th  December, 
they  ever  mentioned  the  word  "  bottomry"  etthn  to 
the  master  or  any  one  else,  and  they  say,  speakim 
of  the  letter,  that  they,  Severin,  Steison,  and  Co. 
wrote  to  inform  tha  owner  they  would  be  aUa  so  t» 
manage  as  to  avoid  requiring  an  immediate  ntnit* 
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tuice,  but  not  aaying  they  thereby  meimt  that  they 
intended  taking  sbottonuy -bond.  On  referring  to  tlie 
latten  we  shall  see  tliat  nothing  was  said  on  that  snb- 
iectatall.  Prooeeding  a  step  Autber  in  the  case  there 
has  been  the  eridence  of  the  master,  of  which  I  may 
in  a  few  words  state  die  sobstanoe.  The  master  was 
examined,  and  every  possible  attempt  was  made  to 
induce  him  to  give  evidence  to  ti&e  efiect,  that  there 
was  some  understanding,  if  not  an  agreement  that  a 
battomry<bond  should  be  granted,  but  the  master 
wimld  not  swear.  He  stated,  on  Sxe  contrary,  that 
it  was  not  till  ibe  repairs  were  all  bnt  finished,  to- 
wanb  the  end  of  Norember,  and  after  the  arrival  of 
tiie  second  letter,  that  a  bottomry  bond  was  men- 
tioned to  him  at  tli ;  the  evidence  of  tiie  master, 
therefore,  does  net  in  the  slightest  degree  support 
that  which  was  the  material  averment, — the  fact 
that  there  was  either  an  agreement  or  an  nnderstand- 
iag  for  the  advance  of  this  money.  So  much  then 
for  the  evidence  of  the  witnesses.  We  win  now 
Mfar  to  the  ararespondenoe.  Annexed  to  this  affi- 
dsnrit  of  Messrs.  Severin,  Steison,  and  Co.  is  a  letter 
^ted  18th  of  October.  In  this  they  request  to  be 
paid  the  Sound  dues;  and  I  may  mention,  there  was 
a  great  deal  of  argument  in  the  course  of  these  pro- 
ceedings. It  was  stated  to  be  very  unlikely  that 
Sffessrs.  Severin,  Steison,  and  Co.  wodd  advance 
money,  unless  on  bottomry,  seeing  that  dieir  draft 
for  Ul.  for  Sound  dues  on  the  cargo  had  not  been 
paid.  So  the  matter  stood,  bnt  I  thought  it  right,  in 
the  administration  of  justice,  having  given  the  otiier 
party  the  opportunity  of  producing  the  master, — 
an  opportanity  they  had  forfeited  by  not  doing  so 
at  an  eariier  period  in  the  cause — ^that  I  slionld  admit 
an  affidavit  firom  the  agent  of  the  owners  of  the 
cargo  at  Elsinore ;  and  it  appears  tiom  that  affidavit 
fbat  Messrs.  Severin,  Steison,  and  .Co.  refused 
to  take  the  14/.  when  it  was  tendered  to  than. 
The  fbllowing  is  the  letter  to  whi6h  I  more  por- 
ticnlarhr  allude;  it  is  istei  tiie  18th  October: — 
"Gentlemen, — Refnrine  to  our  last  respects  of 
tlM  19&  inst.  we  beg  leave  to  inform  yon  by  the 
pvesent,  that  the  Wave,  Csptun  Pickard,  had  the 
uiistoitune,  on  the  17th  inst.  to  get  ashore,  on 
aeooont  of  the  current,  on  ttie  Casffe  Point,  whve 
^>e  got  so  leaky  that  she  lias  been  obliged  to  put 
uato  the  harbour,  where  she  will  have  the  cargo  dis- 
chwged,  and  be  repah^,  as  you  will  observe  from 
the  inclosed  copy  of  the  survey.  We  hope  soon  to 
fating  the  Wme  under  way  again ;  and  remain, 
meoiawhile,  gentlemen,  your  most  obedient,  humble 
servants, — Severin  Steison,  and  Co."  We  will 
oanrider  briefly  the  effect  of  this  letter.  The 
dSghteat  intention  of  requiring  a  bottomir-bond 
{•certainly  neidier  directly  nor  mdirectly  inmcated. 
Indeed,  the  last  clause,  which  I  have  just  read,  does 
to  s  cartain  degree  negative  the  idea  that  a  bottomry- 
bond  would  be  reqmred,  for  it  states  that  tiiey  hope 
aoon  to  bring  the  ship  under  way  again.  That  is 
the  whole  of  the  statement,  but  to  prevent  mistake, 
I  must  make  this  observation  upon  the  letter — if 
this  was  a  question  such  as  has  previously  occurred 
in  other  casee,  whether  this  was  a  sufficient  indi- 
cation to  tiie  owners  of  the  cargo  of  the  state 
the  vessel  was  in,  I  should  hold  that  it  was; 
aad  if  the  agreement,  ab  imiio  had  been  made  upon 
tlus,  for  advances  upon  a  bottomry  bond,  I  should 
have  held  that  the  owners  of  the  cargo  had  sufficient 
Icaowiedge,  not  of  the  intention,  but  of  the  state  and 
eondition  of  the  vessel.  But  the  purpose  for  which 
I  am  now  looking  at  it  is  this,  to  ascertain  the  f^ct 
whether  there  was  any  agreement  or  understanding 
for  a  bottomry  bond  at  all,  because  if  there  had 
been  one,  it  was  the  duty  of  Messrs.  Severin,  Steison, 
and  Co.  to  have  oommomcated  tliat  intention  to  the 
owners  of  the  cargo  at  the  moment  the  letter  was 
written,  but  no  such  intimation  is  given.  We  now 
take  a  letter  of  the  20th  November:— "We  beg 
leave  to  inform  you  by  the  present,  that  the  Wtttifi 
repurs  are  now  so  far  advanced  that  she  will  begin 
to  take  in  her  cargo  after  to-morrow,  and  we  hope  to 
be  soon  able  to  inform  yon  of  her  departure.  We 
•hall  be  i^ad  to  leam  that  you  have  settled  onr 
aasign  on  your  good  selves  for  Sound  does,  14/.  which 
we  nave  paid  to  the  cnstom-honse  for  your  valuable 
aonrant  per  said  ship."  The  same  total  silence,  no 
intimation  of  bottomry  then,  on  the  20th  November. 
There  is  one  other  letter  that  completes  the  letters 
atmexed  to  the  affidavit.  Tt  is  the  letter  marked 
"  No.  6,"  addressed  to  John  Beara,  esq.  and  dated 
the  7th  November.  1849 :—"  Captain  Pickard  has 
jolt  received  your  favonr,  and  we  beg  leave  to  state 
we  shall  manage  the  average  so  as  to  make  no  drafts 
at  all  on  your  good  self."  That  is  the  whole  of  the 
letter,  no  other  intimation  whatsoever  of  the  course 
they  intended  to  pursue,  no  intimation  of  any 
necessity  for  a  bond,  and  no  information  of 
any  fisct ;  for  I  am  not  at  this  moment  very  dear, 
nor  is  it  of  much  consequence,  in  what  sense  they 
nse  the  word  "average.  As  I  have  stated,  Mr. 
Beara  was  informed  that  no  drafts  would  be  drawn 
on  Um,  and  no  snch  information  was  given  to  the 
owners  of  the  cargo  at  that  time  that  any  such  letter 
had  been  written  to  Mr.  Beara,  the  owner  of  the 
■hip.    There  are  one  or  two  letters  to  which  I  will 


now  advert.  The  first  letter  I  believe  to  be  a  mere 
duplicate.  It  is  that  which  contuns  the  survey,  and 
is  dated  the  I8th  October.  The  next  letter  is  ad- 
dressed to  Messrs.  W.  and  6.  Gwyer,  Bristol,  who 
were  part  owners  of  the  caivo,  which  is  somewhat  in 
the  words  1  have  read  before :  "  We  beg  leave  to 
inform  yon  by  the  present,  that  the  TTow's  repairs 
are  now  so  for  advanced  that  she  will  bmn  to  take 
in  her  cargo."  Thenextletter,  dated  5th  December, 
is  in  these  words :  "  We  beg  leave  to  inform  yon 
that  the  W<mft  average  is  finished,  and  the  ship 
ready  for  sea,  and  will  proceed  on  her  voyage  by  first 
good  wind  and  weather."  Then  comes  a  postscript. 
The  average  amotmts  to  1,012/.  2s.  7d.  where 
against  Captain  Pickard  signed  a  bottomry-bond  at 
18/.  per  cent,  premium."  This  is  dated  the  5th  De- 
cember, 1849.  The  vessel  met  with  her  accident  the 
17th  October,  and  the  communication  of  tliat  acci- 
dent was  made  by  Messrs.  Severin,  Steison,  and  Co. 
to  the  owners  of  the  cargo  on  the  19th  October.  All 
tins  time  elapsed,  and  they  were  not  informed  of  the 
intention  to  take  a  bond  until  the  bond  had  actually 
been  taken  and  signed.  So  much,  then,  with  refer- 
ence to  that  foct.  There  is  another  letter  or  two 
which  I  think  it  may  be  as  well  to  read,  annexed  to 
the  affidavit  of  Mr.  Brooke  Smith: — "Elsinore, 
October  18,  1849.  John  Beam,  esq.  Bideford.— 
Dear  Sir, — We  beg  leave  to  inform  you  that 
3rour  Wave,  Captain  ^ckaid,  had  the  misfortune,  on 
the  17th  inst.  in  getting  under  way,  to  come,  on 
account  of  the  cnrrent,  ashore  on  the  Castle  Point, 
where  she  got  leaky  in  such  a  manner  that  she  had 
to  put  into  this  harbour,  where  the  cargo  shall  have 
to  be  discharged,  and  the  ship  repaired,  as  yon  will 
observe  it  fMm  the  inclosed  copy.  We  shall  pay 
our  best  attention  to  this  affair,  and  now  and  then 
inform  you  of  particulars ;  meanwhile  we  remain, 
dear  Sir,  your  most  obedient  bumble  servants, 
Severin,  Steison,  and  Co.  Captain  Pickard 
win  write  to  you  to-morrow."  By  this  it  is 
seen  that  they  undertake  the  matter  as  agents, 
charge  as  af/eata,  and  give  no  intimation  as 
to  the  amount,  or  whether  they  shall  dnw  upon 
him.  Then  comes  another  letter  of  the  27th  of 
October: — "Referring  to  onr  last  respects  on  the 
18th  inst.  we  by  the  present  beg  leave  to  inform  yon 
tliat  the  Wm$,  after  having  taken  out  her  cai^, 
was  had  down  to-day  with  starboard  side  up,  where 
she  will  have  to  be  caulked  over  all,  and  some  yards 
of  planks  to  be  taken  out.  We  shall  write  to  you 
again  when  the  other  side  comes  up ;  and  ^  the 
next  mail  Captain  Pickard  will  write  to  yon."  There 
is  nothing  more  except  a  postscript  of  no  importance. 
So  that  a  correspondence  was  going  on  throughout 
the  whole  of  this  period,  and  that  is  the  puticular 
reason  why  I  advert  to  it.  There  is  nothing  im- 
portant in  the  letter;  I  read  it  to  shew  that  there  was 
a  continuons  correspondence  with  the  owners  of  the 
ship  and  cargo,  and  it  is  rathn  the  negative  I  look 
to.  namely,  that  throughout  them  is  no  mention  of 
a  bottomry-bond.  Then  follows  the  letter  from 
which  I  have  already  r«id  an  extract,  dated  17th 
November,  stating  their  intention  of  not  drawing  on 
Mr.  Beara.  1  do  not  think  it  necessary  to  eater 
more  minutely  into  the  evidence.  I  have  gone 
through  all  the  important  letters  of  the  case ;  the 
question  is,  what  is  the  result  of  this  evidence  ? 
Now,  in  my  opinion,  the  result  of  this  evidence  is 
perfectiy  clear  ;  it  is,  that  there  was  no  understand 
mg,  no  agreement,  and  nothing  had  passed  with  the 
master  with  regard  to  a  bottomry-Dond  until  the 
receipt  of  the  second  letter  Aom  the  owner  of  the 
vessel,  at  the  end  of  November,  six  or  seven  weeks 
after  the  accident  occurred;  that  there  was  most 
ample  opportunity  for  Messrs.  Severin,  Steison,  and 
Co.  of  which  they  availed  themselves,  to  correspond 
both  with  the  owner  of  the  ship  and  with  the  owners 
of  the  cargo ;  that  they  did  so  nom  time  to  time,  and 
never  upon  any  occasion  intimated  an  intention  to 
take  a  bottomry-bond.  Now  if,  under  these  dr- 
cnmstances,  I  come  to  the  oondusion,  as  I  do,  that 
theve  was  no  agreement  or  undertaking  for  the  bot- 
tomry-bond until  the  repairs  were  comi^eted,  tliey 
having  been  ordered  on  the  responsibility  of  the 
house  of  Messrs.  Severin,  Steison,  and  Co.  1  cannot 
escape  the  conclusion  of  law,  that  a  bond  so  taken 
is  invalid;  and  I  have  no  wish,  in  this  case,  to 
escape  from  that  conclusion  of  law,  because,  when  I 
look  at  the  amount,  and  the  charges  made,  and  I  see 
that  these  gentiemen  must  have  been  apprised,  if 
they  intended  to  take  a  bottomry  bond  at  sill,  of  tiie 
necessity  of  so  doing  at  the  earhest  possible  period, 
I  consider  it  was  their  boundon  duty  to  advise  the 
owners  of  the  ship  and  cargo,  with  whom  they  were 
in  correspondence,  of  such  intention,  and  they  did 
not  do  it,  bnt  kept  back  and  concealed  such  inten- 
tion, if  ever  they  entertained  it,  till  the  very  period 
of  taking  the  bond.  I  pronounce  for  the  invalidity 
of  the  bond,  and  certainly  do  so  with  satisfaction  to 
my  own  consdence.  It  is  not  only  illegal  in  point 
of  law,  bnt  not  justifiable  as  a  mercantile  transac- 
tion. And  I,  therefore,  pronounce  against  the  bond 
with  costs. 


COVXT. 

INSOLVENT  COURT.  DUBLIN. 
I(apori«dbyJ.Ii>vx,  Bsq.  Banist«r^-Iiaw. 

July  1851. 
JU  M'NiTiN. 

ment  qf  oppothug  etnauel — Agent. 
Jf  a  $olieitor  obtain  a  loan  qf  money  for  a  client 
upon  property,  by  tmtruly  atterting  that  there  it 
no  ineufMranee  qfeeting  it,  and  that  the  lender 
omiti  to  mate  the  neeetiary  eearchet,  it  will  not 
be  a  ground  qf  remand. 
If  countel,  in  hit  opening  ttatepuni,  make*  no 
rtference  to  alleged  fiaud*  on  the  face  of  » 
schedule,  he  mill  not  be  allowed  to  rf/er  to  them- 
at  the  close  qf  the  ease.  Where  the  money  qf  a. 
client  is  misapplied  by  the  agent  of  the  attorney 
and  by  his  direction*,  ttwill  be  no  breach  qf  trust 
by  the  agent.  • 

The  insolvent,  who  was  a  soUdtor,  was  opposed 
by  Coffey  and  Levy  for  Miss  Kane,  a  creditor ;  and 
by  Mullen  for  Rose  Reily,  another  creditor. 

The  case  on  the  part  of  Miss  Kane  was  this.  Her 
brother,  who  was  a  solidtor,  saw  an  advertisement 
in  some  newspaper,  stating  that  a  party  wanted  » 
loan  of  400/.  on  an  assignment  of  a  charge  upon  foe 
rimple  .  prop<Tty  in  the  county  of  Galway— upli. 
cation  to  be  inade  to  the  insolvent.  Mus  Kane 
having  tiie  money  to  lend,  a  treaty  for  a  loan  wa» 
entered  into  with  M'Nevin,  who  wanted  the  money 
for  a  client  named  Burke.  M'Nevin  stated  that  the 
charge  which  was  to  be  assigned  as  security  for  the 
loan  was  the  first  incumbrance  upon  Burke  s  estate, 
whilst  at  the  same  time  he  was  speeding  a  commissioa 
of  Innacy  agunst  Burke's  mother,  to  whom  an  airear 
of  jointure  of  1,600/.  was  due,  and  with  which  the 
estate  was  chargeable.  Kane  took  M'Nevin's  wtnd 
with  out  mddng  the  necessary  searches  or  inquiries. 
The  money  of  Sliss  Kane  was  likely  to  be  lost,  the 
estate  being  little  mom  than  sufficient  to  pay  the 
arrear  of  jomture.  It  appeared  also  that  out  of  the 
400/.  loan  M'Nevin  deducted  a  sum  of  120/.  for 
costs  aad  for  cash  advanced  to  Burke.  It  appeared 
by  the  insolvent's  schedule,  that  shortlv  before  hi» 
insolvency  he  made  a  post-nuptial  settlemMit,  par- 
suant  to  an  ante-nuptial  agreement,  by  which  he 
vested  oonsidenhle  property  in  trustees  for  the 
benefit  of  hto  wife  and  cbildmn;  and  also  made  an 
assignment  to  otiier  parties.  This  waa  done  wfaoa 
he  was  in  a  state  of  insolvency. 

Coffey,  in  opening  the  case  against  him,  contended 
that  ne  obtained  the  money  by  folse  representationa 
and  through  interested  motives,  having  deducted  oi^ 
of  it  a  certain  debt  due  to  him  by  Burke,  and  cost! 
of  issuing  the  commission  of  lunacy ;  thiit  he  knew 
the  arrears  were  due  at  the  time  he  made  the  repm- 
sentation ;  and  as  evidence  of  that  foct,  an  affidavit 
made  in  the  lunacy  matter  was  produced,  to  wbick 
insolvent's  name  appeared  as  solidtor.  Counsel,  in 
his  opening  statement,  did  not  refer  to  the  scbedola 
or  the  primS  facie  fraud  apparent  on  it. 

Creighton,  with  whom  was  Beatagk,  snstuned  the 
insolvent.  There  was  no  representation  made  that 
the  solidtor  could  not  have  ascertained  the  truth  of 
the  marriage-setUement  under  which  the  jointnm 
accrued  due  was  not  only  registered,  but  the  of- 
posing  creditor  bad  been  famished  with  a  copy  of  it. 
llie  prindple  of  caveat  emptor  applied,  and  the 
solidtor  for  the  lender  was  bound  to  make  the  ne- 
cessary searches  and  inquiries.  He  was  making  hi* 
own  breach  of  duty  a  ground  of  remand. 

Levy,  in  reply,  contended  that  the  sdiedule  pre- 
sented a  clear  case  of  making  away.  There  was  the 
post-nuptisl  seltiement  and  two  other  deeds  of 
assignment,  whidi  were  eridenUy  executed  with  a 
fraudulent  intent.  He  was  proceding  to  comment  oa 
the  deeds — 

The  CouMiMioNBB.— There  was  nothing  said  by 
the  counsel  who  opened  the  opposition  about  these 
deeds,  or  about  the  alleged  fraud  on  the  foce  of  the 
schedule,  nor  waa  the  insolvent  ijuestioned  about 
these  deeds  when  under  examination,  and  I  cannot 
allow  these  giounds  of  opposition  to  be  gone  into 
now. 

Levy  contended,  that  without  asking  the  insolvent 
any  question  on  the  part  of  the  opposing  creditor, 
the  Court  was  bound  to  examine  the  schedule,  and  if 
fhiud  was  apparent  on  the  face  of  it,  the  Court 
should  remand  him  or  dismiss  his  petition. 

The  CoMMissioNuu— I  will  bear  the  case  de 
novo,  if  you  wish,  but  I  will  not  permit  a  new 
ground  of  opposition  to  be  opened  now. 

Counsel  was  accordingly  confined  to  the  fint 
ground  of  opposition,  aiul  the  case  was  referred  to 
the  officer  of  the  Court  to  inqnure  and  re|K>rt  what 
portion  of  the  400/.  was  retiuned  by  the  Insolvent 
for  his  own  purposes,  and  the  teiaatt  found  t|iat 
he  kept  50/.  which  he  had  advanced  to  Burke  pend- 
ing tiie  negociation  for  the  loan ;  SO/,  towards  the 
cost  of  the  commission  of  lunacy,  in  which  Boric^ 
the  borrower  was  petitioner,  and  20/.  as  for  costaof 
the  loan. 
The  CoMUigsiOMKB,   In  giving  judgment,  said 
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tbat  H  to  the  false  repmentation  abont  the  charge  on 
which  the  money  was  lent  being  a  fint  incnmbrance, 
the  aolidtor  for  the  lender  was  bound,  in  the  exercise 
of  his  profeamonal  duty,  not  to  take  any  man's  word 
iHien  he  had  the  means  within  his  power  of  ascer- 
taining the  ftct.  The  case  differed  from  the  ordi- 
aary  misrepresentationB  where  property  was  ob- 
ttbied  without  the  parties  having  the  means  of  at 
once  satisfying  themselves  of  the  truth  of  the  state- 
ments made,  and  tliete  was  a  duty  incumbent  on 
fbe  solicitor  to  have  made  the  necessary  searches, 
and  having  omitted  to  do  so,  he  was  ma]un|;  his  own 
neglect  a  gronnd  for  remand  against  the  insolvent. 
Then,  had  be  motives  for  misrepresentation  ?  The 
report  found  that  he  kept  120/.  oat  of  the  loan; 
50/.  was  for  advances  whilst  the  loan  was  pending ; 
SO/,  for  costs  of  the  commission  of  lunacy,  which  was 
sued  out  on  the  petition  of  the  borrower ;  and  20/. 
for  costs  connected  with  the  loan ;  he  thought  there 
was  nothing  wrong  in  that  part  of  the  transaction, 
•nd  thfe  first  ground  of  remand  should  fail.  With 
ngard  to  the  pointed  observations  made  abont  the 
schednle,  and  the  fiicts  disclosed  on  the  face  of  it, 
they  might  form  a  very  good  ground  for  remand,  if 
counsel  who  opened  the  case  had  averted  to  thran, 
or  had  examined  the  insolvent  with  regard  to  them. 
He  did  not  think  it  right  to  permit  the  opposing  cre- 
ditors to  keep  a  battery  in  reserve  to  open  at  the 
end  of  the  case,  and  upon  these  grounds  be  thought 
the  second  ground  of  opposition  should  also  fail. 
With  regard  to  the  case  made  on  the  part  of  Rose 
Beily,  it  was  attempted  to  establish  a  breach  of 
itrust ;  but  it  appeared  that  the  money  that  came 
into  the  insolvent's  hands  belonging  to  her  was  re- 
-oeived  by  him  as  the  agent  of  his  father,  and  although 
it  had  been  ajiplied  by  him  to  the  payment  of  us 
father's  deb^  it  could  not  be  said  to  be  a  breach  of 
<trust,  as  long  as  he  was  the  focher's  agent,  and  not 
■the  agent  or  solicitor  of  the  person  to  whom  the 
-money  belonged.    The  insolvent  was  discharged. 

Re  John  Scott  Mills. 

TVut/ee — Breach  oftruit, 

Qnsere,  hoe  the  Imohent  Court  power  to  discharge 

a  truttee  under  the  Court  y  Chancery  from  a 

debt  due  or  dffault  made  in  his  capacity  oftrut- 
'  tee  btfore  he  it  in  custody  under  process  of  con- 

tem^tfromthe  Court. 

Creighton  and  Phillips  opposed. 

Pown* and  Maher  were  for  the  insolvent,  who  was 
siolicitor. — It  appeared  that  he  had  got  himself  ap- 
pointed as  trustee  under  the  Conrt  of  Chancery ,  and  m 
that  capacity  had  received  considerable  sums  of  money 
belonging  to  some  of  his  own  family  connections, 
whom  he  returned  as  his  creditors  to  the  extent  of 
the  deblcations  of  which  he  was  alleged  to  have  been 

Siilty.  This  defalcation  was  clearly  a  contempt  of 
e  Court,  for  which  the  insolvent  was  liable  to  he 
attached  and  imprisoned ;  and  it  was  argued  by 
ooonsel  opposing  him,  that  until  brought  before  the 
Court  in  custody  for  such  contempt,  it  had  no  power 
to  discharge  him  from  the  debt.  The  18th  section 
of  the  Irish  Act  (English  analogous,  1  &  2  Vict. 
c.  110,  8.  35),  enacts  that  if  a  person  be  confined 
iq>on  any  process  whatsoever,  by  reason  of  any  debt, 
damages,  costs,  sum  or  sums  of  money,  or  for  or  by 
reason  of  any  contempt  of  any  Court  whatsoever  for 
nonpayment  of  any  sum  or  sums  of  money  or  of 
costs  taxed  or  untaxed,  either  ordered  to  be  paid  or 
to  the  payment  of  which  such  person  would  be  liable 
in  purging  such  contempt,  or  in  any  manner,  in 
conaeqnence  or  by  reason  of  such  contempt,  the 
Court  shall  have  power  to  discharge  such  person ,  tec. 
Itwia  not  a  debt  contracted  with  puties  entitled  to  the 
ftand,  and  it  was  not  analogous  to  a  debt  or  defalcation 
on  the  part  of  an  ordinary  trustee  where  the  Court 
of  Chancery  did  not  intervene.  The  insolvent  had 
BO  doubt  returned  the  debt  in  his  schedule,  but  the 
way  to  test  the  authority  of  the  Court  to  deal  with 
it  would  be  this : — Suppose  the  Court  did  discharge 
him  from  the  debt,  and  that,  after  undergoing  a 
remand  for  a  breach  of  trust,  he  would  still  m  liable 
to  be  attached  by  the  Comrt  of  Chancery  for  not 
accounting ;  for  that  Conrt  would  not  take  for  answer 
to  his  delaleation  that  be  had  been  discharged  by. 
the  Insolvent  Court ;  the  debt  should  be  ascertained 
by  the  taking  of  the  account  before  the  Court  of 
Cmmoery. 

Counsel  for  the  insolvent  contended  that  the  Conrt 
bad  authority,  and  that  they  should  send  the  matter 
before  the  chief  clerk  to  take  the  account,  and,  when 
■oceriained,  set  it  forth  correctly  and  truly  in  the 
•ebednle  as  so  much  money  really  due  by  him  to  the 
cestui  jut  trust  for  money  that  came  into  his  hands 
belonging  to  them. 

The  Conrt  thought  it  was  a  case  that  should  be 
venr  folly  considered.  Their  opinion  was,  that  they 
bad  not  jurisdiction  to  discharge  him  from  the  debt 
tfll  brought  up  in  custody  for  the  contempt  of  not 
psving  the  money  into  the  Court  of  Chancery. 

The  difBcultv  was  got  rid  of  by  both  parties  con- 
•eniing  that  the  debt  should  be  struck  out  of  the 
•chedole,  and  the  iwotvant  was  accordingly  dis- 
cbaiged.  _^ 


Re  WiLLiNOTOtr. 
Receiver — Judgment  creditor — Breach  ijflrutt. 
Quaere,  has  the  Insolvent  Court  power  to  ditcharge 
a  receiver  vho  becomes  insolvent  from  drfalca- 
tions  in  his  accounts? — Is  such  defaleatiam  a 
breaehqf  trust  as  regards  the  judgment  creditor  f 
This  case  was  somewhat  similar  to  that  of  Mills. 
The  insolvent  was  a  receiver  appointed  by,  or  ex- 
tended to  a  judgment  creditor  named  Fitzgerald. 
He  gave  the  usual  security  by  recognisance  to  the 
Coort  of  Clumcery,  but  he  applied  some  portion  of 
the  moneys  that  came  into  his  hands  to  his  own  use, 
and  failed  to  account.    He  now  came  up  to  seek  the 
benefit  of  the  Insolvent  Act,  but,  unlike  the  case  of 
Mills,  he  did  not  return  the  judgment  creditor  in  his 
schedule. 

Phillips  opposed  him,  and  HicHe,  attorney,  sup- 
ported. Counsel  nowtook  a  different  line  of  argument 
from  that  pursued  in  the  case  of  Mills ;  he  contended 
that  the  insolvent  should  insert  the  debt  in  his  sche- 
dule, and  then  the  Court  should  deal  with  it  as  a 
breach  of  trust.  It  differed  from  the  case  of  Mills 
in  this,  that  an  order  of  the  Conrt  had  been  obtained 
directing  tixe  insolvent  to  pay  the  moneys  received, 
or  certain  moneys  he  ought  to  have  in  band,  to  the 
judgment  creditor,  without  lodging  it  in  court,  and 
thereby  a  direct  privity  was  established  between 
them,  the  relation  of  trustee  and  cestui  trust  was 
created — he  violated  the  trust,  and  the  object  of  the 
opposition  was  to  obtain  a  remand,  which  would 
end  in  a  settlement  of  the  claim  of  the  judgment 
creditor. 

Hickie  contended  that  the  Court  had  no  power  to 
deal  with  the  case,  no  debt  was,  in  point  of  foct  or 
in  point  of  law,  established.  The  insolvent  bad  fur- 
ther to  account  in  the  course  of  another  month  or  two, 
and  non  constat  that  any  thing  would  be  found  due 
by  him  upon  -the  taking  of  the  account :  but  even 
if  there  were,  he  did  not  seek  to  be  discharged  from 
it— his  sureties  were  liable;  he  aslced  an  adjourn- 
ment till  the  account  was  taken. 

The  Court  were  inclined  to  the  opinion  that  they 
had  not  jurisdiction,  but  they  would  adjourn  the 
case  till  the  account  was  taken  before  the  Master. 
Suppose  they  had  jurisdiction,  and  the  amount  of 
his  defalcation  was  inserted  in  the  schedule,  would 
it  be  a  breach  of  trust  as  regarded  the  judgment 
creditor  ?  It  would  be  time  enough  to  consider  that 
if  the  case  were  to  come  before  them  again.  It  was 
to  be  presumed  that  the  Court  of  Chancery  had  ob- 
tained solvent  sureties  for  him. 


van  Vrfus. 

Beported  by  S.  T.  Evaxs,  Esq.  Barristwr^t-Law. 

WELSH  CIRCUIT. 
Chester,  Aug.  14. 
(Before  WioBTMAN,  J.  and  a  Special  Jury.) 
Dor  dem.  Hydb  v.  Cokporatiok  or 
Manchester. 
Effect  ef  description  of  parcels  in  a  plan  annexed 
to  conveyance — Operation  of  deed-poll  executed 
by  promoters  of  a  public  undertating  under 
8  Viet.  c.  18,  s.  77,  after  full  notice  of  the  ifuan- 
tity  of  land  required  to  be  taken  by  promoters. 
Quffire,  if  a  conveyance  bt  made  of  lands  of  A. 
from  a  given  bound  in   Red-close,  containing 
twenty  acres,  and  a  plan  be  annexed  describing 
the  lands  conveyed  as  bounded  on  the  other  side 
by  lands  of  B.  in  Green-close,  whether  all  Red- 
close  between  the  two  bounds  posset,  though  the 
same  extend  over  twenty-one  acres  ? 
y  A.  having  notice  that  certain  portions  qf  his  own 
end  the  neighbouring  lands  of  B.  are  required 
for  a  public  undertaking,  and  receive  money  by 
way  of  compensation  for  all  the  lands  so  required, 
but  suffer  an  erroneous  description  qf  the  pro- 
perty to  be  acted  on  by  the  promoters,  whereby  a 
email  parcel  of  his  own  land  is  treated  in  the 
plans  and  conveyances  as  the  land  of  B.  : 
Semble,  he  it  estopped  qflerwards  from  ob/ecting 
that  in  the  conveyance  executed  by  himself  only  the 
twenty  acres  passed,  and  that  the  one  acre  which 
intervened  between  the  said  twenty  acres  and  the 
lands  qf  B.  did  not  pass. 

This  was  an  action  of  ejectment  brought  to  recover 
a  small  portion  of  land  less  than  one  acre,  which  had 
been  taken  possession  of  by  the  defendants  as  the 
proprietors  of  the  Manchester  Waterworks. 
Welsby  and  Bevan,  for  the  plaintiff. 
Beans,  Q.C.  Jones,  Seijt  and  Pulling,  for  the 
defendants. 

It  appeared  that  previous  to  the  Manchestw 
Waterworks  Act  being  obtained,  plans  and  books  of 
reference  had  been  deposited  with  the  Clerk  of  the 
Peace,  as  directed  by  the  statute,  in  which  certain 
portions  of  the  adimning  lands  of  Mr.  Hyde  and  the 
Duke  of  Norfolk  were  described  as  proposed  to  be 
taken  for  the  purposes  of  the  works.  After  the  Act 
was  passed  a  notice  to  treat  was  served  on  Mr.  Hyde, 
with  a  plan  annexed  nearly  correspoodiog  with  the 
parliamentary  plan,  Mr.  Hyde's  land  being  coloured 
red  and  marked  as  containing  2  la.  2r.  the  land  bound- 


ing it  on  the  south  beingoolonred  green,and  deactibecl 
as  the  Und  of  the  Duke  of  Norfolk.  Mr.  U  vde  hsvinjr 
refused  to  treat,  arbitrators  were  appoioteo,  said  nlta* 
mataly  an  umpire  was  selected,  before  whom  Mr. 
Hyde  claimed  compensation  not  only  for  the  21a.  2r. 
in  question,  but  the  additional  strip  now  in  dispate;, 
and  the  umpire,  who  was  called  as  a  vritoeas,  aware 
that  tite  ouestion  of  title  to  this  additional  atrip  of 
land  waa  roU;  gone  into  before  him,  evidence  bong 
given  as  to  the  extent  of  the  boundaries  of  Hr. 
Hyde's  land,  and  that  he,  the  umpire,  had  in  bis  awani 
purposely  given  compensation  to  Mr.  Hyde  for  aU 
the  land  which  Mr.  Hyde  claimed.    Mr.    Hyd^, 
however,  was  dissatisfied  with  the  award,  and  refnaed 
to  execute  any  conveyance  of  the  land  so  taken  frcnn 
Urn  by  the  defoidants,  and  the  defendants  thovamm 
duly  executed  the  deed-poll  prescribed  by  the  8  Viet, 
c.  18,  s.  77.    Mr.  Hyde  had  subsequently  obtained 
a  rule  in  the  Conrt  of  C1.B.  to  set  aside  the  umpire's 
award,  but  the  rule  was  discharged  with  costs,  and  a 
great  deal  of  litigation  had  since  taken  place  between 
tiie  parties  on  the  same  subject.    It  aid  not  appear 
to  be  disputed  that  the  defendants  had  paid  the  Ml 
price  for  the  whole  land  taken  poasosnion  of  by  them, 
bat  Mr.  H  vde  contended  that  the  strip  of  laiid  now 
in  dispute  had  throughout  been  treated  by  them  as 
the  luid  of  the  Duke  of  Norfolk,  and  that  theprioe 
had  been  paid  to  his  Grace  inMead  of  Mr.  Hyde. 
Evidence  was  now  given,  on  the  part  of  Mr.  Hyde^ 
that  the  real  boundary -line  of  his  property  extended 
as  &r  as  the  end  of  the  strip  of  land  now  claimed  by 
him,  and  that  the  maps  and  plans  used  by  the  de- 
fendants had  throughout  only  contained  a  descrip- 
tion of  a  portion  of  Mr.  Hyde  s  land,  viz.  the  21a.  2r. 
above  the  the  strip  of  land  now  in  dispute.    Hie 
plaintiff's  counsel  contended,   tberefoi^   tbat  the 
2  la.  2r.  only  {lassed  to  the  defendants. 

On  the  part  of  the  defendants,  however,  it  was 
contended  that  the  description  of  Mr.  Hyde's  land 
in  the  map  annexed  to  the  notice  to  treat  was 
sufficient  to  make  the  deed  poll  pass  all  the  land  of 
Mr.  Hyde  up  to  the  real  boundary  of  the  Doke  of 
Norfolk's  property ;  and  Shepherd's  Tourhstone, 
247,  was  quoted,  where  it  is  stated,  that  "  if  one 
grants  in  this  manner  all  my  meadow  in  D.  oontun- 
ing  ten  acres,  whereas  in  truth  his  meadow  then 
doth  contain  twenty  acres,  it  seems  this  is  a  good 
great  for  the  whole  twenty  acres."  Andthe  deoaion 
of  the  House  of  Lords  m  Jack  v.  Melntyre,  12 
Clark  and  Finnelly,  was  relied  on,  where  a  leasts 
granting  "  all  that  part  of  the  townlaiid  of  B.  can* 
taining  509  acres  arable,  meadow,  and  psstme^ 
bounded  on  the  S.  by  D.  on  the  N.  and  E.  wtdt 
L.  N.  and  on  the  W.  with  T.  and  W.'s  hmd.  with 
all  rights  thereto  belotiging,"  &c.  waa  bdd  to  pass 
also  400  acres  of  bo^  and  reclaimed  from  bog,  wbidi 
were  situated  withm  the  ambit  of  the  specified 
boundaries. 

WiOBTUAN,  J.  told  the  jury  that  they   woe,  • 
first,  to  consider  whether  toey  were  satisfied  that 
Mr.  Hyde  had  proved  title  to  the  sbip  of  land  now 
disputed.     IThejury  answered  this  in  the  tfflim 
alive.]    The  learned  judge  then  directed  the  iorv, ' 
that  it  was  for  them  to  consider  whether  Mr.  Hyoe 
had  madeaclaim  before  the  umpire  for  the  land  now  in 
dispute,  and  the  umpire  had  awarded  compensation 
for  such  land ;  as  in  tliat  case  the  deed-poll  executed 
by  the  defendants  would  have  the  effect  of  vesting 
the  estate  and  interest  therein  in  the  defendants. 
The  jury  found  a  verdict  for  the  plaint^. 


Virtviii  Seport*. 

OXFORD  CIRCUIT. 
Beported  by  J.  E.  Davis,  Esq.  Barri*tar.at.Iiaw. 

HEBBFOBD  SCHUEB  ASSIZES.  IS51. 

Monday,  Aug.  4. 

(Before  Erlb,  J.) 

Clbavb  r.  Jones. 

Attorney  and  client — Privileged  eommunieatiair— 

Statute  of  Limittttiont—Aeknowledgmfut. 
The  drfendant,  executrix  qfP.  J.,  ta  1840  gtot  th* 
plaintiff  a  promissory  note  for  330/.  the  sssaaal 
of  a  debt  due  from  the  testator.  The  pImUif, 
being  alto  the  dffendant't  attorney,  applied  ia 
1846  to  the  dffendant  for  «  ttatement  cf  se- 
count,  shewing  her  position  with  rfferenee  to 
the  testator's  estate,  in  order  to  prepare  a  east 
for  the  opinion  qf  counsel  oa  a  question  rtUtiat 
to  the  right  qf  the  defendant  at  executrix,  ami 
in  accordance  with  that  request  a  stateasentaf 
account  was  sent  to  the  plaintiff,  in  wJkieh  tit 
defendant  debited  herself  with  the  Mtrtat  am  tie 
promissory  note : 
Held,  that  in  an  action  on  the  note,  the  pltamUff 
could  not  make  use  qf  the  aeeoutU  to  lake  tk* 
note  out  of  the  Statute  qf  Umitationt,  tmdk 
account  being  a  privileged  communication, 
A  witnett,  called  by  the  defendant  for  the  toU 
purpote  qf  proving  that  the  account  watJiarmUked 
to  the  plaintiff  in  hit  character  iff  the  dmndanf* 
attorney,  it  properly  twom  on  the  ymt  din. 
A  letter  wat  written  by  the  drfendant,  Mrtctimf 
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ClfteUlT  REPORT!. 


Ua  approprUUbm  iff  eertam  mone^  that  teert 
to  eoaM  to  the  plaiiUU^i  hmtiifor  htr  at  em- 
eutrUr,  and  itatktg  iSat  if  «  eertam  ertditor  did 
mot  fteit  for  paymtiU,  "  the  following  debte" 
teen  to  be  paid,  and,  amougil  them,  viae  100/.  to 
4he  plaint^,  teiihout  *peev)li*B  tohether  on  ae- 
eount  or  othenoiee  ; 
BM,  that  euch  Utter  tvoi  not  an  tmemUBoeal 
admieeion  qfthe  debt  iff  33W.  eo  aeto  tote  it  out 
If  the  Statute  ^Liaiitatioue. 
Tlu*  was  tn  action  far  debt,  commenced  in  1848, 
on  a  pTominory  note  for  3S0i.  made  in  1840  by  the 
defendant,  aa  ezecatrix  of  lier  liaibaod.    Time  was 
a  pka  of  the  Statate  of  LimitatioM.    Tlie  caae  was 
tried  at  tlM  Summer  Atniea,  1849,  before  Rolfe,  B. 
wlm  the  plaintiff,  in  order  to  take  the  can  ont  of 
the  atatate,  tendered  in  evidence  an  entry  in  Ha 
aoDOnnt  Ainiiahed  by  her  to  liim  of  tlie  payment  of 
17/.  interest  on  tlie  note  in  1847.    Thii  entry  was  in 
tke  deCandant^s  handwriiinc  but  not  signed  byher; 
JMid  RoUe,  B.  in  accordance  with  the  can  of  rfillie 
T.  NetBham,  3  Y.  &  J.  518,  mled  that  it  was  not 
soffideat  to  take  the  can  ont  of  the  Statute  of 
Ximitations.    To  this  ruling  the  pluntiff's  counsel 
teodered  a  bill  of  exceptions,  ana  the  question  was 
lately  arned  in  theCourtof  Ex.  Ch.  when  tlie  can 
of  WHlte  T.  Niteham  was  reoonsiderad  and  oTer- 
«uled,  and  the  rnHng  of  Bolfe,  B.  in  the  prenntean 
held  erroneous,  and  a  eeiurv  de  novo  was  awarded. 

Whatetep,  Q.C.,  KeaH^,  Q.C.  and  Cleate,  for 
ibepUntiif. 

Oreaeee,  Q.C.  and  Gray,  for  the  defendant. 
Whatelep,  Q.C.  in  stating  the  can,  said  die  ques- 
tion was,  whether  the  plaintiff,  Xr.  Cleave,  an  at- 
taney  and  solicitor,  in  Hereford,  and  who  had  also 
Jbr  many  yean  been  the  derk  of  the  peace  for  the 
^CDonty,  was  entitled  to  recover  bom  Mn.  Sarah 
Jonee  a  sum  of  about  4001.  whidi  ho  daimed  to  be 
AoB  upon  a  promissory  note,  and  for  interest  aocm- 
iofC  upon  it.  The  defendant,  Mn.  Jones,  was  the 
wridow  of  the  late  Philip  Jcoes,  esa.  of  Sngwas,  who 
■died  some  few  jean  ago  possessed  of  •  very  conm- 
-dcrable  estate  m  this  oamity,  leaving  as  his  execu- 
tor* his  son,  Wdmnnd  J<dm  Jones,  and  his  irifiB,  the 
yreseot  defendant.  The  question  whidi  arose  was 
this — whether  or  not  there  had  been  a  snlBdent 
admowledgment  in  writing  under  the  Statate  of 
limitations  to  enable  t£e  plaintiff  to  reeover 
upon  this  note.  After  alluding  to  the  former 
trial,  Mr.  MHiateley  proceeded  to  state  that,  at 
the  time  of  the  late  Mr.  Jones's  death,  he  was 
iadabttd  to4he  plaintiff  in  the  sum  of  35/.  18s.  4d. 
tot  basiness  done  as  an  attorney,  and  for  money 
lent.  This  sum  was  reduced  to  630/.  (the  ba- 
lance of  5/.  18s.  4d.  being  carried  forward),  and 
for  tiiat  amount  a  inomissory  note  was  given.  In 
ICarch  1840  this  iiot»waa  braken  in  two  parts,  and 
»Bo(a  wu  given  by  the  defendant  for  300/.  at  thrw 
montlis,  wudi  was  altsrwaids  paid.  In  Mm  of  the 
mme  jmt  another  note  was  given  by  her  for  330/. 
and  thb  was  the  note  upon  which  the  plaintiff  was 
BOW  ailing.  In  order  to  prove  that  there  had  been  a 
•Dfideat  admowledgment  in  writing  to  enable  the 
iiiaintiff  to  recover  upon  this  note,  he  should  lay 
before  the  Court  an  aeooont  made  out  bjr  Mn.  Jones 
boaelf,  containing  an  entry  in  her  own  handwriting. 
This  entry  refomd  to  tiie  sum  of  360/.  Theleamed 
.flounael  also  said  he  should  rely  on  a  letter  written 
by  tlie  defendant  to  |daintiff  in  July  1845. 

Mr.  J.  K.  Hastings,  manager  of  the  Hereford- 
-ahire  Banking  Company,  was  called  to  prove  the 
aote  and  aooonnt  produced  to  be  in  the  hand- 
writing of  the  defendant. 

On  cross-examination  a  latter  was  put  into  the 
witnees's  hands,  which  he  stiUed  was  in  the  hand- 
writing of  the  plaintiff. 

Tlie  ptnnissory  note  having  been  put  in  and  read, 
the  aoeoant-bodc  wn  also  tendered.  It  purported 
tB  be  •  debtor  and  creditor  account  between  the  de- 
iwdant  and  her  son  and  co-executor,  Edmund  John 
.  JosMS,  and  alw  between  heisdf  and  the  estate  and 
dsfbited  henelf  with  the  sum  of  17/.  for  interest  to 
tbe  plaintiff  on  the  promissory  note  now  sued  for. 

Oreemte,  Q.C.,  objected  to  iU  being  received  in 
evidence  on  the  groimd  that  it  was  a  privileged  oom- 
mnaioatian  furnished  to  the  phdntiff  in  his  character 
•ot  Hie  defendant's  attorney,  and  he  proposed  at  this 
■Nge  of  the  can  to  pat  in  evidenosk  and  call  a  wit- 
aass  to  prove  that  feci. 

A.  latter  was  then  put  in,  written  by  the  plaintiff 
■to  the  defendant,  dated  29th  Deoember.  1846  (being 
the  letter  already  proved,  by  the  wimesa  Hastings, 
to  be  in  the  plaintiff's  handwriting).  This  letter  re- 
quested the  defendant  to  ftimish  him  with  a  state- 
Bent  of  accounts  in  order  that  he  might  prepare  a 
caae  to  lay  before  oounsd  on  her  behalT 

Greoess  then  said,  he  should  call  a  witness  to 
.proiTe  that  the  account  now  tendered  in  evidence 
vraa  fanished  in  conseqaance  of  that  letter.  He 
.sabniitted  that  the  witaen  must  be  sworn  on  the 
■mlr  dire.  He  and  hie  learned  Mend,  Mr.  Gny, 
bad  eensidered  the  point,  and  thought  that  was  the 
■yraper  ooarw  to  adopt. 

Bau,  J.,  observed  that  the  asasl  oath  to  a  wit- 
JMM  was  to  speek  the  truth  befoia  the  Courtand 


jury  sworn  touching  the  matien  in  dispute  between 
the  parties;  but  here  the  question  was  one  not  for 
the  jary,biit  simply  for  him  as  to  the  admissibility  of 
certain  eridenoe,  and  consequently  the  witness 
should  be  sworn  on  the  voir  dire. 

Sai^  Jones  wss  then  called  as  a  witness  for  the 
defendant,  and  sworn  accordingly.  She  stated  that 
she  was  a  daughter  of  the  defendant,  that  tlie  plain- 
tiff had  been  the  defendant's  attorney.  In  1846  a 
Question  was  raised  as  to  the  defendant's  right  to 
distrain  for  rent  on  her  co-executor  Edmund  Jolm 
Jones,  and  the  plaintiff  said  he  should  prepare  a  can 
for  the  opinion  of  counsel.  Witness  recollected  his 
letter  of  the  29th  Deoember,  1846,  being  received  by 
the  defendant.  It  was  in  consequence  of  that  letter 
that  the  account-book  in  question  was  made  out. 
The  aeoonnts  in  it  were  partlj  furnished  to  him, 
which  he  objected  to,  uid  ultimately  the  account- 
book  was  made  out  and  sent. 

Upon  this  eridence  it  was  submitted  by  the  coun- 
nl  for  the  defendant,  that  tbe  accouot-book'was  in- 
admissible as  being  a  privileged  communication, 
furnished  bv  the  defendant  to  the  plaintiff  in  his  cha- 
racter of  solicitor. 

WhatOep,  Q.C.  and  Keating,  Q.C.  oontrl.  con- 
tended that  the  oan  was  not  within  the  rule  of  pri- 
vileged communications. 

Bulb,  J.  however,  ruled  that  the  account  was  not 
admiadble.  He  said  it  appeared  to  him  that  Mr. 
Cleave  would  not  have  had  the  communication  made 
to  him  if  he  had  not  been  Mn.  Jones's  attorney. 
She  would  not  have  communicated  the  account  to 
him  unless  she  reposed  confidence  in  him  as  her  at- 
torney, and  confidence  so  repond  was  for  the  benefit 
of  the  dien^  and  solely  for  the  benefit  of  the 
client.  If  information  passed  from  tbe  client  to 
the  attorney  by  reason  of  the  relation  of  dient  and 
attorney,  it  was  the  privilege  of  the  dient  that  that 
information  should  not  be  disdosed  to  the  pr^ndice 
of  the  client;  and  if  this  were  true  when  the  met  to 
be  ascertained  was  a  matter  in  dispute  between  third 
parties,  it  was  much  more  so  when  the  fact  to  be 
ascertained  was  in  dispute  between  the  attorney  and 
the  dient. 

A  letter  was  next  given  in  eridence  which  the 
plaintiff's  counwl  used  as  an  acknowledgment  of 
the  debt.  In  this  letter,  dated  24tii  Dec.  1845,  Mrs. 
Jones,  in  directing  Uie  appropriation  of  certain 
moneys  that  were  to  come  to  Mr.  Cleave's  hands 
for  her,  as  executrix  of  her  husband's  estate,  said, 
that  if  a  certain  creditor  did  not  press  for  payment, 
100/.  amongst  other  moneys,  out  of  a  certain  sum  of 
1.500/.  was  to  be  paid  towards  her  debt.  But  it  was 
objected  for  the  defendant  that  tbe  plaintiff  was  her 
attorney,  and  that  tUs  meant  possibly  a  debt  due  to 
him  from  her  in  that  character,  and  that  it  was  not 
aa  acknowledgment  of  the  debt  sued  for. 

EitLa,  J.  held  that  this  was  not  an  unequivocal 
admission  of  the  debL  The  defendant  said  she  wu 
going  to  ^y  the  "  foUowfaig  debts,"  including  100/. 
to  the  plaintiff.  The  construction  of  this  woiud  be, 
that  it  was  an  entire  debt  which  was  to  be  dis- 
charged by  that  payment,  and  not  that  it  was  a  pay- 
ment on  account  of  a  debt  of  a  larger  amount.  It 
appeared  quite  clear  that  this  was  executorial  money, 
and  executorial  debts  which  she  was  about  to  pay ; 
but  it  was  by  no  means  clear  that  there  was  no  other 
liabili^Tibetween  tbe  plaintiff  and  the  defendant,  be- 
caun  It  was  in  evidence  that  plaintiff  had  been  her 
lefal  adviser  for  several  yean.  Upon  this  ground  it 
might  be  taken  that  there  waa  a  possibility  of  there 
being  another  debt  due  from  defendant  to  plaintiff, 
as  from  client  to  attorney.  He  could  not  teke  this 
letter  as  an  unequivocal  admowledgment  of  the  debt 
of  350/.  and  of  the  appropriation  of  the  100/.  as  part 
payment.  Then  payments  not  having  been  made 
ont  so  as  to  take  the  can  out  of  the  statute,  the 
plaintifl's  can  most  tiiL         Pkant^  noneuited. 


OXFORD  aRCUIT. 

Beportad  by  J.  B.  Davis,  Bsq.  Baniit«r.at-Law. 

ohovaarm  sttickbb  assizbb,  un. 

TTkurtdav,  Aug.  14. 

(Before  Mr.  Justice  Eiu.s.) 

Sksad  V,  Surra. 

Bet-^f—Proa^eeorunote— Accord  and  eativaetion. 

C.  at  tecurity  for  B.  joined  hitn  in  a  promietorp 
note  to  A.  papable  two  monthe  after  date.  Oa 
the  note  becoming  due,  B.  woe  unable  to  take  it 
up,  and  applied  to  A.  to  allow  a  renewal  i  A. 
eomented,  and  reeeived  the  diecount  for  a  further 
period  qftwo  mionthe.  On  B.'e  taj^g  he  would 
procure  the  new  note  ae  eoon  ae  he  could  tee  the 
luretp,  A.  obeerved  that  it  did  not  tignifp — it 
might  etand  over,  at  it  would  une  the  ttamp.  C.' 
declined  to  aaree  to  thie,  and  a  new  note  wai 
'prepared  and  repeatedly  tendered  to  A.  who, 
however,  did  not  take  it,  alleging  that  he  had  not 
got  the  old  note  with  Um,  and  that  hewaebuty, 
and  eoniefuenfly  B.  retained  the  new  note,  and 
A.  conlinutd  to  hold  the  old  o»e  ; 

Beld,  that  if  A.  agreed  with  B.  that  the  old  note 
wot  eatitied  by  the  payment  of  the  ditcounf  and 
a  renewed  mote,  emSiftha  old  note  ww  held  by 


A.  for  B.  and  B.  held  the  neio  noteJSf  A.  the  old 

note  could  not  be  uleaded  by  WM  ^Ht-^ffto  oa 

oe/iott  by  C.  agauwt  A.  tmd  that  on  the  above 

facte  there  wai  evidence  for  the/mrp  (hat  the  old 

note  wot  to  tatitfied. 

This  was  an  action  of  debt  for  woriC  And  labour  at 
an  attorney,  and  on  an  account  stated. 

The  defendant  pleaded  never  indebted,  except  as 
to  41/.  19s.  9d.  and  n  to  33/.  19s.  pared,  &c.  a  set- 
off on  a  promissory  note  for  34/.  made  by  the  plains 
tiff  and  delivered  to  the  defendant,  and  payment 
into  court  of  the  balance  of  8/.  Os.  9d. 

The  plaintiff  replied,  denying  the  set-off. 

Whalelty,  Q.C.  and  dray,  for  the  plaintiff. 

Alexander,  Q.C.  and  Maenawtara,  tor  the  dr. 
fendant 

The  issue  lying  on  the  dedandant,  tbe  following 
note  was  prodncM  and  proved : — 

"  Gloucester,  March  3, 1851. 

"  Two  months  after  date  we  knntly  and  severally 
promin  to  pay  Mr.  John  Smith  or  order,  34/.  for 
value  recdved.  "  Ricrabd  Chandlh, 

"J.  B.  Sn«ad." 

Whateley  then  opened  the  can  for  the  plaintiC— 
Tbe  action  was  brought  to  recover  the  amount  of  aa 
attorney's  bill.  Tbe  delteidaat  was  a  money  lender 
and  bill  discounter.  Richard  Chandler  had  peen* 
niary  transactions  with  him,  and  became  indebted 
to  him  in  the  sum  of  34/.  ss  security  for  which  be 
gave  the  joint  and  several  note  of  hunsdf  md  tha 
phUntiff,  who  signed  his  name  as  security  for,  and 
at  the  request  of.  Chandler.  This  note  was  re- 
newed from  time  to  time,  Chandler  paying  the  di8> 
count.  The  note  of  the  3rd  of  Mardi,  1851,  became 
due  on  the  6th  of  May.  Chandler,  bdnc  atUl  un> 
able  to  take  it  up,  offered  to  renew,  whidi  tiie  de- 
fendant agreed  to  do,  and  Chandler  paid  1/.  14a. 
discount  for  two  months.  Smith  said  there  wn  no 
occasion  for  a  new  note ;  but  Snead  srid  a  new  note 
must  be  dven.  A  new  note  was  accordingly  pre- 
pared, and  several  times  offered  to  the  deinidant : 
out  he  excused  himsdf  from  taking  it,  on  the  ground 
that  he  was  busy,  or  had  not  got  the  Old  note  witb 
him  to  deliver  up.  Tbe  old  note,  however,  it  vraa 
submitted,  wu  satisfied,  and  tbe  defendant  could 
not  make  it  the  subject  of  set-off,  mid  the  substi- 
tuted note  did  not  become  due  until  after  the  com- 
mencement of  the  action.  A  tender  had,  moreover, 
been  made  of  the  amount  of  tbe  renewed  note  MCter 
it  became  dne,  when  the  defendant  refused  to  take 
it,  nying,  "  I  have  parted  with  tiie  note." 

Richard  Chandler  was  then  called  n  a  witness. 
He  nid— "In  18491  was  faideblad  to  Sm«k^  tbe 
defendant,  in  39/.  I  afterwards  paid  him  5/.  rsdne- 
ing  it  to  34/.  Smith  required  security,  and  Snead, 
my  brother-in-law,  joined  me  in  a  promissory-note 
for  34/.  Tbe  first  note  wu  fiven  Ancust  27, 1850. 
The  note  wu  renewed  from  time  to  tune  every  two 
months,  on  payment  of  34s.  I  ultimatdy  gave  tte 
note  for  34/.  of  3rd  March,  1851.  When  £at  note 
became  dne,  namely,  on  the  6th  of  May,  Smitii 
called  onme ;  I  wu  unable  to  pay  it.  I  told  Smittt 
I  should  want  it  renewed;  he  consented.  I  paid 
him  1/.  14a.  at  the  Fountain  Inn  m  Ghnicaster, 
where  he  bu  a  room  for  carrying  on  his  busbiess, 
I  told  him  I  would  get  tbe  new  note  u  soon  aal 
could  SM  my  brother-in-law.  Smitit  srid, '  It  does 
not  signi^— let  it  stand  over;  it  will  save  the  stamp.* 
I  afterwards  nw  the  plaintiff  Snead.  A  renewed 
note  wu  dnwn  within  two  or  thm  days  afterwards, 
wbidi  I  produce.  [This  note  vru  dated  the  6th  of 
May,  and  identical  in  other  respects  with  the  note  of 
the  Sid  of  March.]  I  made  several  attempte  to  see 
Mr.  Smith.  I  saw  him  thm-  or  four  days  after- 
wards, and  offered  to  give  him  flie  note  and  re- 
quested to  have  the  old  note.  On  one  occasian  he 
Bud  he  wu  bnsy,  and  a  person  wu  waiting  for  him ; 
on  another,  that  he  had  the  note  npstain.  We 
afterwards  met  in  the  street,  and  he  ssU. 
'  I  thought  of  bringing  you  the  old  note ;  but  I 
took  a  dnve.'  I  had  tne  new  note  with  me  on  these 
occariens,  and  shewed  it  to  him.  At  another  time 
he  said  he  would  call  on  me  with  the  note;  he  did 
not  call,  and  I  retained  possesrion  of  the  new  note. 
I  went  with  Mr.  Thomu  to  the  defiandant  on  tiie 
16tb  of  July  and  offincd  the  money  to  him.  I  put 
it  on  tbe  table,  34/.  Is.  The  defendant  hurried  ont 
of  the  houn.  I  and  Thomu  followed  him,  and 
produced  the  money  and  note.  The  defendant  said 
ne  had  not  got  the  old  note,  be  bad  indorsed  it  away. 
I  again  demanded  the  old  note;  be  said  be  bad  not 
got  it,  I  bad  better  go  to  bis  attorney,  BIr.  WUkes." 
On  cross-examination,  tibe  witnen  said:  "  Snead 
told  me  to  offer  the  money,  and  he  told  me  to  take 
Thomu,  his  attorney's  clerk,  with  him.  I  have  bad 
the  new  note  ever  since." 

Henry  Thomas,  clerk  to  Mr.  SmaDiidge,  flie 
plaintitrs  attorney,  confirmed  the  eridence  o( 
Chandler  u  to  the  tender. 

Alexander,  Q.C.  submitted  Oat  ttis  evideaoe 
afforded  no  legal  answer  to  the  sat-off.  Even  sup- 
posing the  right  of  action  to  have  been  suspended  oa 
tbe  note  of  the  3r1  of  Mardi,  still  the  right  of  set- 
off existed.  The  can  of  Ford  t.  Beech,  17  Law  J. 
114,  Q.B.  decided  that  there  wuadistinction,  thare- 
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fore,  between  the  right  to  sae  and  the  right  to 
•ctofiT. 

^UB,  J. — Bat  if  the  note  was  satisfied  by  the 
gnbaeqnent  agreement,  if  the  new  note  and  interest 
were  taken  in  satisfiictioa  of  ^e  note  falling  due  on 
the  6th  of  May,  an  action  on  the  satisfied  note  could 
not  be  brought.  This  is  the  way  the  plaintiff  firames 
his  case,  and  if  the  jury  should  be  of  opinioa  that 
the  new  note  was  held  tor  Smith,  Ukd  in  satisfisction 
of  the  former  note,  the  plaintiff  is  entitled  to  a 
Terdict,  the  set-off  not  being  established. 

Alejcander, — ^The  oote  was  not  satisfied.  There 
was  anindpient  baiK*in>  it  is  true :  bmt  tiie  defendant 
afterwards  said,  I  wfllh^d  (ha  old  note,  and  he  con- 
tinued to  hold  it. 

Erls,  J.-^If  Soead  agned  to  that,  your  view 
would  be  correct ;  but  Saead  and  Chaodler  preferred 
that  >  new  note  should  be  given ;  and  although  that 
Bote  was  not  actually  delirarad  to  the  deCsndaat,  yet 
if  it  was  held  by  a  third  intermediate  party,  as  bis 
agent,  that  is  equivalent. 

^/cxanier.  —  Than  the  defendant  is  without 
lemedy? 

Eiau,  J.— Yes.  It  may  be  rightlv  so,  if  the  de- 
{Hidanf 8  daain  was  to  defeat  Shnead's  claim.  He 
doa«  not  tell  Chandler,  "  I  repudiate  the  new  note," 
but  leads  Iwn  to  iafer  thatheaasents  to  thearraage- 
meat.  In  Fard  y.  Beech  it  was  held— it  is  difficult 
to  know  why — that  a  right  cannot  be  suspended  by 
>proo«BCBt;  but  here  there  is  satisfaction. 

Aleannder  then  suggested,  that  accord  and  satis- 
laedroa  could  not  be  i^ven  in  evideooe  under  these 
{(leadings.  Payment  ooald  aot  be  given  in  evidcace 
U^er  them. 

Gray,  contra.— Paymest  is  admissiUe.  The  re- 
^icatien  allegea  that  the  plaintiff  it  net,  and  never 
WM,  iedabted. 

Bus,  J.— It  cones  to  this.  If  the  jury  are  of 
•finiOBtkatas  between  Smitii and  Chandler,  i;.  I4s. 
4Md  a  MW  note  were  taken  in  satis&otion,  they 
iMSt  find  fsr  tiui  plaintiff.  The  case  is  very  near 
<ffbr<I  T.  Beech;  bat  I  thiak  the  dirtinctian  I  iHtre 


Aiejpmder  then  addaeeeed  the  jmtfoa  the  , 

ikm  whether  there  was  aayaatia&ctioo  of  the  note. 

Eios,  J.  in  wimmiag  up,  said :  — >  In  geBeral  it 
Ja  paKiBetly  iadiSsreBt  wheAer  the  prindpa  or  the 
gaiety  is  the  patty  anad,  but  in  this  case  I  Ouak 
900  ^uM  bear  in  mindtba*  the  money  was  leat  to 
Chandler,  Snead  joining  as  surety.  The  surety  was 
lafeaa  long  aa  the  discount  ran.  If  Baiith  en  the 
.fith  of  May  «graad  with  Chandler  that  the  old  note 
IMS  satisfied  by  payment  of  I/.  I4s.  and  a  seiwwed 
.Bote,  aad  the  old  note  was  held  by  Smith  fcr 
Chaadlar,  aad  Chandler  Md  the  new  note  for 
SttithitheathapWaliffiseatidedto  your  vatdict. 
If  that  is  not  made  oat>  yen  will  fiad  year  verdict 
<*r  tiie  iWaadanfc  If  Cfaaadler  and  Snead  had 
Jdlea  into  the  propoaal  "  not  to  mind  the  new  note, 
it  will  save  Aeatamp,"  there  is  no  doubt  the  old 
natowould  not  have  been satiafied.  Botiflwive 
oa<;lie  jtory  I  should  find  whatever  the  parties  in- 
.taatMotbeis  sfaoold  bebeveat  the  timer  was  in  fact 
the  a|^eea>ent.  Did  Smith  utond  that  Clumdler 
BkauM  believe  thatthe  old  note  was  satisfied?  When 
keisappHed  tafarit,  hedoea  not  asaert  a  right  to 
"boUit,  batmakea  some  ezcose  for  not  dalivaiagit 
.«y  a*  that  partinriar  Hme. 

VerJietJbr  thepUmtif/er  34/.  18s. 

Bklb,  J.  aimerved,  that  the  only  qnaation  new  to 
-he  raiaed  waa,  whether  there  was.  any  evidaoce  to  go 
te  the  jvrj  in.  aamtort  «f  the  vodiet.  After  some 
-diasiuaian  aa  to  we  best  eoorso  to  be  panned  to 
4Nnid  anseoessary  ezpeoaek  t^e  plaintiff  ■ndertoak 
ia  diacontinBe'it  a  rule  for  a  new  tiial  was  ob 
Gained  and  nade  •baahrte. 

■WHL8H  CraCtFIT. 
S^pnrted  by  B.  r.  ET.un,  Bsq.  Barris(ar>al-I«w. 

Cheeter,Aus.  15. 

(Before  Wiobtman,  J.  and  a  special  Jmr.) 

BWTOCK  t>.  Tbk  North  StavfokmhibeIUu.- 

WAY  COMFANT. 

,Jietiim  M  ih»  case  for  a  nuitmte   AppUe^Um.  mf 
a.mdgim,  -me-  utere  tuo  at  «n«ia«^  qq^  kedas. 

Areurtoir  wu  fanned  ia  the  valley  of  Y.  in  1797, 
for  tie  pmrpqu^  feeding  the  T.  and  tl,  Caaal 

.  ■  vUh  voter.  Tie  Caual  AcU  reterved  to  the 
meigkbounng  ImuUmmere  the  right  tf  fiMag, 
ahaoUng.  i(c.  and  qf  hating  pleanre.hoat:  on 
.  4M  rettrpoir,  ithich  eonttautd  to  ie  uted  for 
^*  ¥'^A  J''^  '**  "^  pttrpoit  <(f  mpplping  the 
4t»at  mth  teater  .•  and  during  /hit  time  tnany  of 


the  neighbouring  landowner*  had  laid  out  onto, 
mtemtafgromdt  and  iuUl  private  reeidencet  on 
the  bantt  of  the  reeermir.    The  N.  S.  Railumg 


Company,  u>ho  had  purehtted  the  T.  and  M. 
Canal,  together  uiith  the  rettnair,  held,  in  1851. 
itco  rtgatloiim  the  reeertoir,  bringing  thete 
■Man  thmuatd  ptreont  bg  emeurtitn  train*  on 
(Mir  ammrailtaan.  Moay  iwiiy  amuiiminti  teerv 
pnM>Ueafar4h*MKltitu4e,  mho  cammiUed  trt*. 
jpa**e*mth«ntigHomrina  land*  and  ornamental 
ground*  aJgoinmg  the  rendenee  qfA.  and  greatly 


diiturbed  the  fiih  in  the  retervoir,  and  the  gam* 

in  the  neighbourhood  : 
Held,  by  Wightman,  J.  that  the  action  would  tie, 

and  that  it  too*  for  the  Jury  to  decide  whether 

any  and  what  injury  had  been  actually  tuttained 

by   A.   in   comequence  ef  the  holding  of  the 

regatta*. 

This  was  an  action  on  the  case,  directed  by  Yice- 
Chancellor  Knight  Bruce,  to  be  brought  by  IGss 
Bostock,  a  lady  of  landed  property,  residing  at 
CUffe-park,  on  the  borders  of  the  Rudyerd  Lake  or 
reservoir,  near  Leek,  in  Staffordshire,  against  the 
defendants,  who  had  become  the  proprietors  of  the 
Trent  and  Mersey  Canal,  togemer  with  the  said 
lake  or  reservoir,  to  try  the  right  of  the  defendants 
to  hold  r^cattas  on  the  said  lake  or  reservoir. 

Event,  Q.C.  Weltby,  and  Pulling,  for  the 
plaintiff. 

GVore  and  Beavan  for  the  defendants. 

The  declaration  stated,  that  the  plaintiff  was  law- 
fully possessed  of  a  certain  mansion-house,  Imds, 
and  premises,  &c  in  which  said  mansion-house  she, 
the  plaintiff,  at  the  several  times  in  this  count  herein- 
after mentionsd,  inhabited  and  dwelt  with  her  family : 
that  the  defendants  were  possessed  of  certain  land 
covered  with  water,  to  wit,  a  certain  lake  or  reservoir 
of  water,  called  Rudyerd  Retervoir,  with  the  appur- 
tenances adjoining,  and  near  to  the  said  manrion- 
honse,  lands,  and  premises  of  the  plaintiff;  yet  the 
defendants,  well  knowing  the  premises,  but  con- 
triving, &c.  on  the  2Istof  April,  1851,  and  on  divers 
other  lUtys,  &c.  caused  and  procured  to  be  bad  and 
held  in  utd  upon  the  said  lake  and  reservoir  of  water 
divers  regattas  and  boat  races,  and  other  aquatic 
sports  and  pastimes ;  and  upon  the  occasion  of  so 
having  and  holding  the  same,  the  defendants  also 
caused  and  procured  divers  large  numbers  of  idle  and 
disorderly  persons  to  assemble  and  gather  together 
upon  and  near  to  the  said  lake  or  reservoir  of  water, 
and  then  and  there  to  make,  and  the  said  persons 
being  so  assonbled  and  leathered  to|^ther  did  tiien 
and  there  make,  divers  noises  and  disturbances  and 
tumults ;  and  the  defendants  also,  on  the  said  several 
days  and  times,  wrongfullv  and  injurionalv  suff«ed 
and  permitted  diners  stMm-Doata  and  other  D<wts  and 
vessels  to  be  and  ply  for  hire  in  and  upon  tite  said 
lake  or  reservoir  of  water,  and  idso  th^  discharge 
and  shoot  off  in,  upon,  and  near  to  the  said  lake  or 
reservoir  of  water,  divers  guns,  pistols,  and  pieces  of 
ordnance  aad  artillery,  by  means  of  which  said  seve- 
ral premises  theplamtilFat  the  said  sevcnal  times, 
&c.  was  greatljr  annoyed,  disturbed,  incommoded, 
and  prejMioed  in  the  proper  use,  occupation,  and 
enjoyment  of  her  said  mansion-house,  lands,  and 
premises. 

Second  count  set  out  a  several  right  of  fishery. 

The  defendants  pleaded  first,  not  guilty;  and, 
secondly,  traversed  plaintiff's  right  of  fluery. 

FVom  the  evidence  it  appeared,  that  the  Tk«nt  and 
Mersey  Canal  Company,  under  an  Act  of  Parlia- 
ment obtained  in  1797,  formed  a  reservoir  of  water 
for  feeding  the  canal,  in  the  Rudyerd  VaDey,  near 
Leek,  which  reservoir  having  in  course  of  time  been 
eztmided  over  nearly  two  miles  of  the  valley,  and 
being  a  venr  picturesque  object,  i^t^ined  the  name 
of  the  Rudyerd  Latte.  The  company's  Acts  pro- 
vided for  the  use  of  the  reservoir  only  as  a  feeder  to 
the  canal,  the  regulations  as  to  navigating  boats,  &c. 
being  confined  to  the  canal  itself,  and  the  righte  of 
fishing,  shooting,  digging  minerals,  and  using  pka- 
sure-boats  on  the  reservoir,  &c.  being  expressly  re- 
served to  the  neighbouring  landowners,  many  of 
whom  had  since  laid  out  extensive  ornamental 
grounds,  and  erected  mansions  on  the  borders  of  the 
reservoir,  and  up  to  the  present  year  none  but  the 
private  pleasure-tioate  of  the  landowners  had  been 
aOowed  on  the  reservoir. 

The  phuntiff  was  owner  and  occupier  of  CHffe 
Paric,  which  extended  for  half  a  mile  along  the 
borders  of  the  reservoir,  the  mansion-house  being 
only  187  yards  firom  it.  The  defendants  had,  by  an 
Act  of  Pariiament,  paased  in  I8i5,  obtained  pos- 
session of  the  whole  property  of  the  Trent  and 
Mersey  Canal  Company,  and  having  brought 
their  railway  within  a  very  short  distance 
of  the  reservoir,  they  opened  a  temponvy 
station  near  the  reservoir,  and  in  April,  1851,  an- 
nounced thatexoumion  trains  would  run  to  the  Rod- 
yerd  IaJic,  and  that  a  regatta  would  be  held  there, 
with  a  variety  of  popnlai  amusements,  on  Easter 
Blanday.  The  plaintiff,  and  several  other  of  the 
neighbanrinc  landowners  protested  against  tiiis  pro- 
ceeding on  the  part  of  the  defendants;  but  the  tenttn 
took  plaee,  and  upwards  of  6,000  persons  assemUed 
on  and  in  the  neichbonrfaood  of  the  reservoir.  A 
steam-boat  and  a  large  number  of  pleasure-boate 
were  broufht-to  the  reaeiToir  by  the  defendaots.  and 
plied  for  hue  during  the  day.  There  awre  boat  nees, 
aooompanied  by  the  discharge  of  artillery  au^  small 
guns  on  the  reservmr  ;  and  there,  were  amosemente 
also  provided  on  some  land  of  the  defendants  adjoin* 
ing  the  plaintiff's  grounds,  such  se  jampin«in«aoM, 
rifle  shooting,  &a. ;  many  of  the  csowd  committed 
trospaaaea  on  the  plaintiff's  grounds,  and  thrmghont 
the  day  the  crowd  oondocted  themselves  in  a  noisy 


and  disorderly  mahiler,  to  the  personal  anno^aace  of 
the  plaintiff.  The  fish  in  the  reservoir  were  greatly 
distmrbed  and  the  ^rild-fowl  seared  away.  NotwiUi. 
standing  the  urgent  remonstanee  of  the  plaintiff,  a 
second  Rudyerd  Iiaie  regatta  was  announced  by  the 
defendants  for  Whit-Monday,  and  took  place,  widi 
nearly  the  same  accomoaoiments  and  the  sauae  re- 
sult. The  Vice-Chancolor,  en  on  applicatioii  tot  aa 
injuncfion  had  directed  the  present  action  to  be 
brought  to  try  the  right  of  the  defandanta  to  oae  the 
reservoir  in  the  mode  described,  they  undertaking  to 
forbear  &<>m'doing  so  untO  after  the  action  had  beaa 
tried. 

drove,  for  the  defendants,  contended  that  than 
was  no  precedent  for  the  present  action.  The  de- 
fendants, being  the  proprietors  of  the  naepniir<  had 
a  perfect  right  to  use  it  in  any  way  that  waa  meat 
advantageous  to  themselves,  and  they  oonid  not  be 
held  responsible  for  any  excesses  wtich  had  I 
committed  by  persons  over  whom  tiiey  had  no  < 
trol.  The  compemy  were  not  liable  fort 
committed  by  the  crowd. 

JBvani  referred  to  it.  v.  Moore,  3  B.  &  Ad.  U^ 
where  an  indictment  waa  held  sustainable  against^ 
part^  keeping  a  pigeon  dtooting-groond  for  oesa- 
siomng  the  collection  of  idle  aad  iiisorde>iy  pensw 
to  shoot  at  stray  birds,  the  nmsanoe  being  the  pro- 
bable conse<]uenee  of  the  defeadanta  keeping  Aa 
pigeon  shooting-gTound. 

WioHTMAN,  J:  said  that  tiie  defaadanta  had  in 
this  instance  themselves  brought  the  enMrd  of 
people  to  the  reaerviHr,  aad  were  reaponaUtle  fiar  any 
damages  wfaich  could  reasonaUy  be  traced  to  the 
circumstance  of  the  crowd  assembling  time.  Dis- 
orderly conduct  mi{^t  reasmmblv  be  expected  tmm 
a  collection  of  such  a  large  numoer  of  persensj-TW 
law  would  cleariy  deem  it  to  be  a  private  nnisaaca  la 
collect  for  any  length  of  time  such  acrowdolfae^ 
in  the  neighbourhood  of  a  man's  honee,  as  ta  ab- 
struct  him  in  the  enjoyment  of  his  home,  aad  tf  Iha 
jury  were  of  opinion  thatlhe  plaintiff  had  aaataiaad 
any  injury  by  the  assembly  of  the  crowd  at  the 
regattas  held  by  the  defendanta,  &e  latter  w«dl  be 
liable  to  make  compensation  for  sneb  i^jnry.  Ite 
defendanta  vrere  not  oooAned  in  tbeir  «Bjoyimata( 
tiie  reservoir  to  the  uses  originally  contemplated  by 
the  Canal  Company;  but  if  the  icaenuii  was  osal 
by  them  in  such  a  manner  aa  to  cause  a  nuissaoato 
the  neighbouring  landowners,  or  to  intetfan  wMk 
their  enjoyment  of  the  righto  of  Mmry  and  wprntbig, 
the  defeadanta  wonU  be  dearly  iiaUe. 

7^  Jury  could  not  ofree,  ami  niMaHrtH|K 
bycontent^if  both  parHei,  they  tMft  A- 
Oarged.   The  dffenianlt  "  underieUnf'^ 
to  be  continued  until  further -ardxr  efVit- 
Court. 


aouM  atnoKt. 

Bsported  fey  i.  Mmuuut.  Bh.  oeth*  laasr  Sm|I^. 
B««iistB««t.r.sw. 

MiMN  r.  Stakt. 
TSteeday,  July  29. 

Pleading— Partiet—Buit  by  one  vf*eMr%l  ptfUm 

inlereeled. 
A  piece  of  freehold  load  wat-eomeyeA  to  i\mlm 
on  tmtfor  buUding.  aJHuenting  metiing  JnH 
and ichooi*  thereon,  the eame  to  be  medatmmh 
by  a  particular  denomination  of  Dinenlei  s.  Tk 
truit*  of  the  deed  aleo  enabled  the  trmtteee.m^en 
r*9uiredbythemi^parlqftheme»^uUtrUtn 
to  the  tru*t,  to  rait*  *ueh*um*  iff  money  ar  tklg 
thould be tKreded by  mortamge  V  <Ae  jii'f— sur.- 
and  they  were  thereby  alto  enmUed  to  atUne 
whole  or  part  therettfwUh  the  lUte  cement.  7»e 
premieei  were  tKcordinply  tmrtguyed,  otaKayaf, 
w4thapowerof*ale,toaper*onwt»  loUtkmm, 
or,  a*  the  bill  alleged,  tranrferred  the  iiilja|l 
fo  another,  who  told  to  a  railway /»r  a  ammk 
larger  turn  than  he  had  given.  Same  af-tie 
tru*l»e* filed  a  bill  agmmttheothir*,  mimgwtmt 
the  mortgagee  and  tran^eree  and  tome  if'itt 
m*n-*ub»eri6*rt,ie  reaivtr  thed^iine*  Ilia  wi 
the  amount  qfthemartyagaand  O*  priea  patity 
th*  railway.  All  the  men-*ub»eriberw  tatrt  mt 
made  parUe*,  norwm  the  eontent  of  the  m^trHy 
obtained  at  any  metiing  duly  eoawaai/br  timt 
jmrpoee: 

fetd,  that  the  record  wo*  d^eelioe  in  retpaet  of 
partiet. 

QjttBte,  whHher,iftkewk*le»rth»mtgorpa*>t^ 
the  men-tubieriber*  had,  at  a  metiing  Ma«MK 
vtned  prior  to  ike  intMtulion  <^  the  euti,  amt- 
MMMd  Me  safe  or  «JI»  HM«<«Aoa<i;^  </le  ««<(  •» 
obtain  the  ienifit  ^  tke  sale,  that  weuU  kmt 
cured  the  dtfeeir  Aad  qosBR B>«e<«tr  mO  ttr 
me».*ub*eriber*eatilinff*U  the  intlUuKonar  tiki 
mml  mm*  bomade  parHttf 

In  *ueh  a  ea**  a*  thi*  th*  inttrmHaflhei 
may  beat- variance  wUk  the  eet 
adMt  purmu,^mttkm'tfit%  tk»  * 


^^9^9t^tU9$t9  ]ftK^ttl9f^ 
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at  to  tnuteet  filing  a  MB  to  get  iaek  a  tnutfimd 
itithout  malting  their  cestui  que  trusts  partite 
iave  no  appUc(Uion. 

Bf  indentures  of  lease  and  release  of  the  14th  and 
ISth  of  May,  1829,  a  piece  of  freehold  ground  in 
-ShnwsbuTj  vas  conveyed  by  one  Jones  in  consider- 
ation of  the  sum  of  100/.  to  certain  tmstees  therein- 
laentioned,  for  the  pnraose  of  building  thereon  a 
Dissenting  chapel,  &c.  The  deed  was  diUy  enrolled, 
■ad  the  famd  was  to  be  held  by  the  trustees  on  trust, 
first,  to  build  thereon  a  meeting-hoose  and  school- 
house;  secondly,  to  allow  the  same  to  be  nsed  for 
prnblic  worshipbycertunProte8tantDissentei8,called 
Particular  or  Calvinistic  Baptists ;  thiidly,  to  raise, 
when  required,  by  the  mqor  part  of  the  men-sub- 
scribers  such  sums  of  money  as  they  ahoold  be  di- 
rected, by  mortgage  of  the  premises ;  and,  lastly, 
to  hold  the  money  derived  theiefrom,  and  the  build- 
iagi,  &c.  while  nnsold,  for  the  said  Dissentors  called 
Paidcalar  or  Calvinistic  Baptists,  or  for  rach  pur- 
poses as  the  m^or  part  of  the  men  sabs6riben,being 
.members and  communicants,  shonld direct.    By  in- 
dentures of  lease  and  release  of  tlie.28tliaad  29th  of 
November,  1830,  the  trustees  conveyed  the  premises 
by  way  of  mortgage,  with  power  of  sale,  to  John 
Hawley,  in  considention  of  500/, ;  and  Hawley  «ub- 
aeqoently  conveyed  the  premises  to  Joseph  Stao^  on 
hang  repdd  by  him  the  sum  so  advanced.    Staat 
Ittvlng  sold  the  premises  to  the  Shiewtbary  and 
Stiflbrd  RaOway  Compaay  for  the  sum  of  1,100/. 
considered  himself  entitlea  to  pat  the  600/.  the  dif- 
ference between  the  sum  advanced  by  him  and  the 
price  paid  him  by  the  company,  in  his  own  {racket; 
'not  the  trustees  of  the  i»emises  denied  his  right  so 
to  do,  and  demanded  payment  of  tiie  600/.  which 
ma  refused,  and  the  present  tut  was  instituted  to 
•nfoToe  payment.    The  original  bill  was  filed  by 
Aobert  Minn   and  five  other  trustees,  against  the 
three  lemaining  trustees,   and  against  ooe  Teigs 
'  C*  solicitdr,  who  was  engaged  in  the  transaction  in 
mieation),   John  Hawley,   the    mortgagee  of  the 
ohapel,  and  Joseph  Stant,  the  transferee :  and  the 
object  of  the  bill  was  to  make  Stant  a  trustee  of  the 
■orpins  money  received  by  him  from  the  nUlway'Com- 
.liooy  as  vendor  of  the  premises,  beyond  the  mortsage 
.  aaoney ;  and  the  nature  of  the  case  set  up  was,  tbAt 
Bawley  was  a  mere  mortgagee,  and  that  Stant  be- 
euoea  mortgagee  by  a  transfer  of  the  mortgage 
finm  Hawley,  and  not  an  absolute  pondiaaer,  as 
aBeced  nnder  the  power  of  sale  in  the  moHnge 
deed :  that  Stant  therefore  had  no  power  to  sell,  out 
lliat  the  plaintiffa  did  not  dupute  the  sale,  but  would 
eonfiim  it  to  the  railway.  The  prayer  of  the  bill  was, 
'Vaat  it  might  be  dedued  that  Stant  was  no  more 
'than  a  mere  assignee   of  the   mortgage;   and  as 
,  to  the  I.IOO/.  that  he  muht  be  declared  a  tnistee 
'  01  000/.    part   thereof,    for   the  purpoaea  of  the 
deed    of    trust,    and     that    an    aooonnt    might 
'M  tdcen,  &c.    Stant,  by  his  answCT,  alleged  that 
'flte  proDCTty  in  queation  was  mortgaged  by  the  trus- 
'teet,  with  a  power  of  sale,  and  vested  in  Hawley, 
'who  absolutely  sold  it  to  him  (Stant)  under  the 
,«ower_,  and  that  be  afterwards  sold  it  bond  fide  to 
Ute  railway  company.    Theanswer,  moreover,  stated 
'tliat  the  congregation  for  whose  use  the  chapel  was 
bant  was  dispersed,  and  that  its  tSSain  were  being 
ixmnd  up,  whereas  the  bill  alleged  that  the  oongie- 
'gktion  tull  continued.    The  answer  then  raise!  an 
;4bjeetion  for  want  of  puties,  or  rather  two  objec- 
lloD^  of  which  one  only  was  pressed,  vis.  that  thaie 
ionght  to  be  some  person  or  posons  made  paiiiee  to 
(•present  the  congregation,  insamnnh  as  they  were 
^Bot  represented    by  the   trustesi^  who  were   not 
alleged  by  the  bill  to  be  memben,  or  to  be- suing  on 
loehialf  of  themselves  and  the  congregation,  and  if  a 
fdeoee  were  made  without  the  congregation  being 
jnpresented,  it  might  be  set  aside.    At  all  events, 
■the  men  sobiaribers  ought  to  be  befwe  the  Court. 
.Ob  this  oluection  the  pUuntiff  set  down  the  role  ibr 
.■rtnme^t  in  porsuanoe  of  the  39th  General  Order  of 
'iattguk  1811,  and  it  wa^  held  to  be  a.valid  objection 
Tiy  the  late  Lord  Langdalet  and  leave  was  given  to 
vaamd.    (See  13  Law  T.  462.)    The  bill  was  ac- 
'COlfiiagty  amended  by  making  some  of  the  man  sub- 
90ibenjurties,  and  an  objection  being  again  taken 
to  the  bin  OS  being  defactire  in  respect  of  parties,  on 
■flte  (round  that  £ere  could  be  no  representatiott  of 
.mm  subscribers  by  making  a  few  o^y  parties,  the 
lAaa  came  befo^  the  Court  tor  argument. 

M'  Palmer  and  dfard,  in- support-  o(  the  objec- 
'flon,  cited  Carliile  v.  7%eEa*tem  Countit*  Baikcay 
Cba^any,  1  M.  &  6.  688.689:  Sieharieon  v. 
XtHifaU,  2  T.  &  C.  C.  C.  507;  aarriion  v,  Stew- 
•nboit,  2  Hare,  530,  533. 
J^tipell  and  8,  (\velcnM,  cental  . 
The  H ASTBB  of  the  Roua.-^!  think  ibis  is  a 
Mri  ol^eolion,:  and  not  only  do  1  think  it  a  fiitsl 
nllieclioii,  but  I  think  it  comes  be&ire  me  in  a  more 
■ial  form  than  it  came  before  Lord  Langdale.  The 
aatare  ef  the  ease  is  this« — itisabiU  filed  by  trustees 
to  eanfirm  a  sale  to  a  railway  eompany  bv  a  raoK- 
•4>f  the  property  beloaging  to-a  chapel,  to  beat 
.M  »  tnistee  of  the  purcSaae-money  for  tfasir 
At>  aad  upon  paying  him  what  is  doe  to  him 
pttedpsl-and  interett,  to  make  him  pay  over  the' 


remainder  to  trustees  for  the  benefit«f  the  congre- 
gation. It  is  obvious  that  this  transaction  might  be 
looked  at  in  two  points  of  view,  and  it  was  com- 
petent for  the  persons,  whoever  they  are,  interested 
in  the  tmosactian,  either  to  say  (whichever  was  most 
far  their  benefit)  "  It  is  a  transaction  of  which  we  will 
take  the  benefit,  or  it  is  a  transaction  which  wechooee 
to  have  set  aside  altogether,  and  in  which  we  will 
have  the  benefit  ef  redeeming  the  mortgage  and 
having  the  estate  against  the  railway  oompany ;"  or 
they  Bught  say  it  was  sold  for  a  much  lower  price 
than  its  value.  In  either  point  of  view  it  is  im- 
powible  to  proceed  without  those  persons  being  here. 
If  it  ware  the  ease  of  a  sale,  it  appears  by  the  depd 
which  is  set  eut  in  the  bill  that  the  trustees  have  no 
power  to  sell  without  the  ooBsent  of  the  nugor  nom- 
ser  of  the  nen-sabscribeis.  Could  they  institnte  or 
support  a  biU  to  osin  the  benefit  of  a  sale  of  ^s 
property  without  thdr  consent,  in  the  saaie  manner 
»» if  they  wore  Asmselves  about  to  sdl  ?  I  do  not 
tUnk  they  could ;  and  the  Court  would  require  the 
sanction  and  tbeooBseatof  that  party  to  the  trans- 
action. Now  it  is  admitted  that  that  oensenthas 
never  been  given,  and  consequently  the  Court  would 
reqaire  to  have  that  consent  given,  at  the  time  when 
the  decree  was  made,  by  the  persons  who  ara  the 
meB-aobscribets,  as  was  justly  obarared  bj  Mr. 
Roupell  and  Mr.  Campbell,  at  the  time  art  which  the 
deeiM  was  pronounoed.  I  do  not  say  it  is  not 
poeaibk:  that  that  defect  might  not  have  been  cured 
if  diere  had  been  a  meeting  prevkni^  to  the  bill 
beinc  filed,  and  all  the  mea-sobsoribers  had  been 
callad  for  tiie  purpose  in  the  aaimer  prescribed  by 
the  deed,  and  they  had  saactioaed  the  institution  of 
the  bill— if  there  bad  been  evidence  of  that  it  might 
have  eared  Ute  defect  It  it  evident  that  the 
fluctoatiag  nature  of  the  body  creates  a  naat  diffi- 
ealty.  If  the  body  at  the  time  being  had  saae- 
tioBed  the  sale,  or  had  sanotioned  tbe  suit  for 
the  purpose  of  gainaig  tiie  benefit  of  the  sale, 
it  is  possible  that  this  oMection  (and  that  is 
my  present  impression)  mignt  not  be  capable  of 
b^ng  sustained.  Bat  the  diffioalty  is  still  greater 
whan  it  is  obsened  that  this  transaction  may  be 
looked  at  in  two  points  of  view ;  and  what  has  been 
observed  is  very  eoreet,  that  not  only  have  the  men- 
sabsoribsrs  not  sanctioned  it,  bat  that  any  one  of  the 
e«tM  gu»  trvats,  or  of  the  coogreoation,  might  aav, 
this  is  a  transaction  which,  notbavlag  been  prapeny 
sanctioned,  you  ought  to  have  filed  a  bill  for  the 
purpose  of  setting  aside  altogethw,  and  of  giving  the 
eoogregation  the  advantage  of  Ndeeraing  the  mort- 
gage and  obtaining  the  bMaefit  of  the  increased  valae 
of  the  land  from  the  position  in  wUeh  it  is  placed. 
I  do  not  say,  aer  would  it  be  proper  for  me  on  this 

auestion  which  is  now  before  me,  with  respect  to 
lie  objection  for  want  of  parties,  todetennae  whe- 
ther tiuB  is  a  transaction  which  it  would  b»campe- 
tent  to  eonsent  to  or  not;  bat  this  is  msaifest  to 
me,  that  any  one  of  the  men-sabscribers  who  have 
not  oonflnned  the  transactioa  might  file  a  bill  to- 
morrow for  the  purpose  of  setting  aside  the  ttansae- 
lion,  and  saying  that  tnuisaction  is  binding  on  no 
pMson  not  astnuly  partiee  to  the  suit  at  the  time  it 
was  institnted.   I  cannot  doabt  that  that  was  in  sub- 
stance what  Lord  Langdale  determined  when  he 
came  to  the  determinanon  in  the  caae  that  is  re- 
ported.   lUs  objeetion  m%ht  have  been  met  iD'thia 
way,  that  if  you  had  a  meeting  of  the  moi'iab- 
senbiNt  beforehand,  you  might,  with  respect  to  the 
msjoiity  (if  tiiey  fasiid  not  been  nnanimoos)  who  had 
sanctioned  the  proceeding,  have  dispensed  with  their 
at(eadkni»f  makingthose  who  dissented  parties  to 
bind  their  interest  on  the  record ;  but  as  rae  matter 
stands,  I.  feel  it  would  not  be  possible  for  the  Court 
to  prooeed  and  do  justice  in  the  present  state  ef  the 
reotad.    In  saying  this,  I  do  feel  that  in  allowing 
thb  objection,  it  is.  of  a  serions  and  fetal  nature; 
rad  mat  was  streagly  pointed  out  to  me  by  Mr. 
Russell  aad  the  oentlanien'Wbo  hare  followed  him. 
It  is  said,  nndoabtedly,  that  this  Court  will  endea- 
vour to  mould  all  ita   rules  for   the   purpose  ef 
carrying  into  efieet  and  effectuating  justice  in  the 
aannsr  it  best  san,   and  that   is  tras;   and   for 
that  purpose  thsae  rules,  with  respsot  to  repressnt- 
atioa  have  alwavs  been  introdooed,  bat  they  have 
been    inliodndea— end    to    that   extent   I    agvee 
with  the  Qoalification  stated  by  Mr.  R.  Palmer— 
they  have  been  introduced  whsre  you  eoald  repre- 
sent peiseas  who  havaso  fer  aeommoa  intsnst  with 
the  persona  who  were  partiss  to  the  'TeeOrdt  Oat  it 
was  dsar  that  they  had  one  flomiaen  interest  for  llie 
puiposeof  the  saitt  and  these  might  be  afterwards 
some  questioB  of  distiibation  betareen  the  'futim, 
bat  not  where  any  of  the  partiaa  woida   have 
been  pneluded  from  iastitntuig   a  salt  for  the 
purpose  of  settiog  aside   the  whole   ttansaetion 
eought  to^beaffirmed  by  the  suit  before  the  Coart. 
It  is  tone  that  this  Court  dees  ail  that  it  can  fer  the 
purpose  of  admimstertng  jnstioe  in  the'best  matmer 
it  can;  hot  it  would  be  no  justice  at  all  to  Mr. 
Stant  or  any  dafendant  on  this  reaord,  if  a  decree 
were  made  in  thie  transaetleo,  aOfnfiag  this,  and 
compelling  him  to  pay  ovar  the  aaaoant  of  the  par- 
chase  money  after  he  had  been  paid  his  mortgage  in 


fun ;  and  if  after  that  had  been  done  a  suit  should 
be  institnted  against  him  and  the  railway  corapahy 
for  the  purpose  of  settine  aside  the  whole  transac- 
tion, and  making  him  liable,  which  he  probably 
would  be,  to  the  railway  company  in  respect  of  their 
being  deprived  of  the  land  that  had  been  taken  in 
that  respect.  I  concur  in  the  observations  made  by 
Mr.  R.  Palmer,  and  I  think  the  observations  of  Lord 
Cottenhamin  CarfWew.  THeSaitem  Countie*  lUU- 
wan  Comptmv  are  strictly  applicable,  and  bear  very 
strongly  on  me  present  oase,  f^t  in  that  case  yoa 
cmdd  only  bind  me  rights  of  t^  parties  by  binding 
all  those  persons,  either  by  previous  meenng  or  by 
makiiig  then  themselves  parties  by  previoiis  ac- 
qoiesoence,  or  by  making  them  themselves  par- 
ties where  their  rights  were  inconsistent,  ana  at 
issue  with  those  who  are  bound  en  the  record,  and 
who  oould  not  be  in  fiu;t  bonad  by  the  proceed- 
ings in  tids  suit.  It  would  bind  the  parties  made 
parties  here,  but  no  other  parties  whatever.  Mow, 
the  cases  whiob  are  citsd  of  trusteeswho  filed  a  bill 
to  bring  baek  a  trust  find  without  making  tiie  ees/ai 
que  trtutt  pUties  have  no  appKealion  to  this  case^ 
whatever,  because  this  is  a  case  inwhicfa  tiie  interests 
of  the  ost<Kt  que  trtutt  may  be  at  variance  with  the 
coarse  whieh  the  tnisteee  are  pursuing  in  this  case. 
I  am  of  opinion  that  in  this  case  it  is  totally  impos- 
sible tar  mm  to  hold  that  the  men-iubsctibers  should 
not  be  asade  perties  to  this  suit.  I  consider  that 
Ixnd  Laagdale  has  in  point  of  feet  decided  it  When 
in  said  that  he  had  not  "  heard  any  answ^  to  the 
afgameot  that  if  tiie  plaintiff  soeeeeds  he  will  still 
be  left  open  to  another  bill  at  the  srat  of  the  sub- 
scribers.^' Will  he  not  be  left  open  to  another  bill 
at  the  salt  of  the  subscribers,  unless  the  men-«ab- 
serSiers  are  all  boond  by  Die  deeree  which  the  Qnnt 
shall  loske?  It  is  aiaaifest  to  me  tilat  he  will,  and 
it  is  maaiiatt  to  rae,  therefore,  that  the  principle  of 
his  deeMon  goes  to  that  extent;  and  it  was  very 
difficult  for  Mr.  Roupell  and  Mh  Campbdl,  in  argn- 
ment,  not  to  admit  in  sobstuiee  that  the  matter  was 
conduded  by  Lord  Leogdale/s  decision,  aad  iti  my 
opmiea  it  is.  The  observation  that  there  otai^to 
be  on  amendment  "by  making  some  of  tbem  pi- 
ties "  I  can  only  oonsiaer  to  be  oh  observation  of 
Lord  Langdale  on  a  question  that  Was  not  broogjit 
before  him,  and  wbidi  he  had  not  the  opportunity  of 
eenaidering  the  effect  of,  and  it  is  not  ptMsible  for 
me  to  allow  this  suit  to  prooeed,  if  it  be  poasilM» 
that  the  defendant  shoald  be  saed-^I  will  nots^ 
tor  the  some  matter  (that  is  fi>r  the  porpose  of  affinh' 
ing  tiie  tsonsBction)— but  in  respect  of  the  same 
matter  in  a  different  fsm,  and  probably  in  a  mote 
seiioas  fimn,  wfaidi  I  am  satisfied  might  be  done  if 
this  objection  did  not<prevail.  I  must  ^low  the  ob- 
jection for  want  of  patties. 

It.  Palmer.-^^She  declaration  is  that  the  taeta- 
subsoiben  ore  proper  parties  to  the  suit,  and  *ifli 
that  deelaratioa  let  the  cause  stand  over,  the  db- 
iendaats  to  hove  t^e  costs  of  tiie  day. 

iteqw//.— 'Undoubtedly  the  point  was  opened  bk- 
fine  Lord  Langdale,  aad  atfoed  in  Coort,  aadi^e 
have  f<dlo^»ed'iriiat  appeared  to  be  bis  decision. 

The  Mastbb  of  the  Rous.— Yes,  I  ehall  net 
give  any  oosts'sfler  that  obsarMtion.  I  atn  of  opi- 
nion ti«t  the  loihroy  cempotty  Ore  not  neeesMty 
parties  in  a  suit  to  amtn  a  troosaotion. 

JtMoie//.— Might  we  ask  the  opinion  Of  tiie  CottK 
that  the  perties  shonM  be  the  i»esent  mM-sA- 
scribers,  or  tiie  men-sobseribers  at  the  time  thesttit 
Aoold  be  amended  ? 

The  Mkstbb  of  tiie  Roi.i«.— I  do  not  widi  to  he 
bound  by  any  observation  I  now  make,  stod  I  Mn 
not  sure  that  it  is  preper  for  the  Court  to  do  atty 
thing  in  the  nature  of  advice,  bat  my  ira|»«ssi(m  is 
that-tbedetiset  could  not  be  oared  without  having 
the  men-adbwribers  before  tiie  Court  at  the  time 
when  the  decree  was  mode,  unless  they  had  beta 
bound  by  t  prevkws  meeting  or  some  ptttvlous  deei- 
sion. 

ItoMisil.— It  isimpertant  to  the  patties  to  falVe 
that  obeemtian  even  thniwn  oat  in  that  way. 

Cknaflt*//.— The  osoal  form  of  order  is  to  dedilte 
the  partieaahonhl  be  at  liberty  to  ille  asupplemental 
bill  or  amend,  M  they  may  be  advised. 

The  MAsmt  of  the 'RoLu.^  Attend  as  tii«ylfity 
be  advised  tut  the  pdTpose  Of  addfaig  partiM. 

amM*«//.— The  osoal  mode  woukl  be  toMtaetid 
OS  to  those  wboiemainedpattieB  at  thedafe  «rihe 
biU. 

■nie MAvmof titsRtoiiM.'-^I  am^notM  tinmt 
that,  in  fiMit,  the  natare  of  the  objeetion  I  bav«  A- 
lowed  is  not  as  Mr.  Glfflnd  snggestrt  an  obieMn 
which  gees  to  tiie  Cnue  of  the  ree«rd.  lamndt^ 
sU  dear  that  that  is  not  the  effbetaf  It.  Ib#KMt 
it  to  beihemare  setiottson  ttal  aeeodnt  inalloMfig 
theot^^tftion,  bat  apoh  that  I  giteno  opiatentrttK- 

Jt*  Arim«r.-^Iibertrt(»'«aieHd  the  bM  or  file' a 
sapplemental  bOl  ftw  the  pWpMe  of  twUghtg  n«w 

■parties  brikm  the  Coort.  

The  Mmrm  ef  tin  Boi.t«.-"Yes,  cittti|ttmn 


p«wer  to  bring  new  puties  befOM  ttteCodrt'MMr 
fleiwmlal'liBlorhTMW^'"*"  "'"^■•r 


by  sopyhiMsntal 
be  advised. 
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Friday,  April  25. 
Bknbusan  r.  Nkhbmias. 
Will— Breach  of  tnut — Satiifaetion. 
7»  1822  a  turn  i^ttoet  vmu  vuttd  i»  A.,  B.  and  C. 
MBOn  tht  trtui$  oftht  wuariage-utUtmint  of  D. 
(tk*  da»ghttr  if  A.)    /n  l&l  A.,B.  mid   C. 
iranrftrrtd  2,0lnl.  to  B.  tkt  kuiband,  wJlo  lold 
it  out.    In  1841  B.  bteamt  hankrmpt;  and  m 
Ntnember,  1847,  C.  and  S.  vko  tptre  partner$, 
iteam*  hanlantpt.    In   Oetoitr,  1847>  A.  died, 
Jutting  by  hit  mil,  dated  ta  1844,  directed  a  turn 
<2^  6,000/.  itoei  to  be  placed  tn  the  naaue  of  the 
truiteu  of  D'l lettlement,  and  G. ichom  he ap- 
pointed  hit  executor  i  andjiirthtr,  thai  none  of 
hit  legaeitt  thould  be  paid  until  lix  monthtufter 
hit  deetate,  and  that  hit  debit  thould  be  paid. 
In  one  part  of  hit  will  A.  thut  expretttd  himtt^, 
"for  giving  my  dear  daughter  D.  her  legacy  of 
the  above-menttoned 6,0001."  See.: 
Meld,  that  the  legacy  <if  6,0001.  ttock  ttat  in  tatit- 
f action  oftht  1,0001.  itoeh  due  in  rttpect  of  the 
breach  qftrutt. 

By  indenttue  dated  the  27th  of  Norember.  1822, 
mbA  made  between  Menahem  Levy  Bensnsan  of  the 
fint  par^  Joahua  Lery  Bensntan  (of  Gibraltar), 
Samoal  Levy  Bennuan,  and  Abraham  Levy  Ben- 
4ann,  of  the  leoond  part;  and  Jacob  Levy  Benanian 
4Uid  Sarah  Levy  Beoioian,  hii  wife,  of  the  third 
part,  after  reciting  that  on  ne  26th  day  of  Jnnethen 
last  a  ^narriace  was  dolv  had  and  "solemnixed  be- 
iween  the  said  Jacob  Levy  Bensnsan  and  Sarah 
Ijery,  his  wife,  and  npon  the  treaty  for  sodi  marriage 
the  said  Joshna  Lery  Beasnssn  (the  &ther  of  the 
laid  Sarah  Lery  Benrasan)  agned  to  transfer  as  an 
«dnnoenieotin  maniagewith  his  said  daoghter,  the 
.aom  of  5,250/.  New  Four  per  Cent.  Consols ;  and  the 
■aid  Menahem  Lery  Bcmsusan  (the  fatlier  of  the 
Mid  Jacob  Lery  Bemossn)  also  agreed  to  trusfer 
thelikesnmof  5,25W.  New  Foor  per  Cent.  Consob 
in  the  joint  names  of  the  said  Joshna  Levy  Bensnsan, 
Bamnd  Levy  Bensnsan,  and  Abraham  Levy 
Bensnsan,  iQian  the  trusts  tlieranafter  -de- 
dared  thereof  for  the  benefit  of  the  said 
Jacob  L.  Bensnsan  and  Sarah  Levy,  his  wife, 
and  their  child  or  children  (if  any) ;"  and  after 
.  mdting  that  each  of  them,  the  said  Joshna  L.  Ben' 
•man,  and  M.  L.  Bensnsan,  in  pnrsnanoe  of  die 
.  leqwctive  agreements  on  theirparta,  did  on  the  26th 
day  of  November  instant  transfer  the  snm  of  5,2501. 
New  Fonr  per  Cent.  Consols,  maldng  together  tite 
snm  of  10,500/.  of  the  same  annuities,  onto  the  said 
.  Joshna  L.  Bensnsan,  S.  L.  Bensnsan,  and  A.  L.  Ben- 
•oaan,  it  was  dedsred  that  the  trustees  should  have 
.  possession  of  the  said  stock  upon  trust  for  Bfrs.  Ben> 
snsan  for  her  life,  for  her  separate  use,  without 

rer  of  anticipation,  and  after  her  death  for  Jacob 
Bensnsan,  her  hnsband,  for  his  life,  and  after 
both  their  deaths  upon  tmst  for  the  children  of  the 
mairiage:  and  by  the  said  indenture  the  trustees 
.  ware  empowered,  with  tiie  consent  o(  the  hnsband 
and  wif«,  or  of  the  survivor  of  them,  and  after  both 
their  deceases,  then  at  the  discretion  of  the  trus- 
tees, to  sell  out  the  said  stodc  and  to  invest  the 
moneys  arising  thenby  in  or  upon  any  other 
pariiamentary  stocks  or  pablic  funds  of  Great 
ritain  or  any  real  securities  in  England.    The  in- 


also  contained  a  power  for  the  trustees  to 
by  out  any  part  of  the  stock  in  tiiepurehase  of  free- 
hold estate  in  England  with  powers  of  resale.  There 
were  twelve  chilcnen  of  the  marriage.  In  September 
1831  all  the  trustees  concurred  in  maldng  a  tnnsfsr 
ot  2,000/.  part  of  the  stodc,  to  Jacob  L.  Beasuan 
.the  husband,  ibr  the  purpose  of  the  same  being  sold 
•mit,  and  the  same  was  sold  out  withoot  die  consent 
or  knowledge  of  the  wife,  and  the  produce  was  lent 
.to  the  partnership  firm  in  whioh  he  and  S.  L.  Ben- 
snsan and  M.  L.  Bensnsan,  two  of  the  trustees,  and 

.«ne  other  person  wen  partners,  no  seouritv  being 
iaken  for  the  same.  In  November  1841,  Abraham 
Ii.  Bensosan,  one  of  the  tmslees,  became  bankript, 

.and  in  November  1847  8.  L.  Bensosan,  Jacob  L. 
Bensnsan  (the  husband),  M.  L.  Bensnsan,  and 
tiieir  partner  became  bankrupts.    The  dividend  on 

■  aadi  of  tibe  estates  was  very  small.  By  his  will, 
dated  the  12th  of  March,  1844.  Joshua  L.  Ben- 

laanaii,  the  only  solvent  tmstee,  aasong  other  be- 

.  ^[iiests,  gave  and  bequeathed  as  fbUowa :— "  I  wQl, 
laa»^  and  dhrect  the  sum  of  6,000/.  NewThree-aad- 

■M-Vtlt  fat  Cents,  be  bought  and  transfigfTad  to  and 
yiaaed  in  the  names  of  the  trustees  of  Oe  marriage 

.iettlenient  of  my  dear  danghter,  Saiah  Levy  Ben- 

.«usan,  and  in  the  name  of  Mr.  Abraham  Nehemks, 
whom  I  appoint  to  be  a  trustee  in  my  name  and 

.stead,  aad  for  this  purpose  my  dear  wife,  Mrs. 

Jadilli  LsvT  Bensosaa,  to  be  my  ezacntriz,  and  my 
hmther-in-kw,  Mr.  Abraham  Nefaemias,  to  be  my 
iBcahir,  none  of  the  legacies  to  be  paid  until  six 
bobOs  aftir  my  decease.  For 

■iviag  nqr  daar  daaghtsr,  Svah  Levy  Bensnsan, 


her  legacy  of  the  above-mentioned  6,000/.  New 
Tbree-and-Half  per  Cents.  I  order  and  direct  that 
whatever  foreign  bonds  the  house  of  Messrs.  Mena- 
hem Levy  Bensnsan  and  Co.  of  London,  should 
have  of  mine  in  their  possession,  as  spedfied  in  my 
wsste  book,  folio  398,  shall  be  sold,  and  the  pro- 
duce thereof,  with  my  balance  of  accounts  with  the 
said  house,  shall  be  added  for  purchasing  the  afore- 
said legaoy I  direct  the  said 

Messrs.  Stone,  Martin,  and  Stones,  to  jgay  all  my 
dividends,  and  my  balance  of  aeconnt  vrini  fliem,  to 
my  dear  wife,  Mrs.  Judith  Levy  Bensnsan,  after  my 
decease,  during  her  life,  after  having  paid  my  legacy 
and  debts,"  The  testator  died  on  the  27tii  of  Oct. 
1847,  abont  a  month  before  the  bankruptcy  of  his 
son-in-law  and  his  co-trustee,  Samuel  L.  Bensnsan. 
Two  suits  were  instituted  by  Mrs.  Jacob  L.  Bensnsan, 
the  first  of  which  was  against  Mr.  Nehemias,  the 
executor,  and  others,  and  sought  that  it  might  be 
dedared  that  the  estate  of  the  testator  was  liable  to 
make  good  and  rephu»  the  2,000/.  New  Three-and- 
a-Half  per  Cent.  Annuities,  together  with  the 
amount  of  dividends  which  would  have  been  PST^* 
thereon  in  ease  the  same  had  not  been  transferred 
or  sold  from  flie  time  of  the  transfer  or  sale  up  to  the 
then  present  time,  and  for  an  account  of  the 
amount  due  to  the  plaintiff  in  respect  of  such 
dividends.  The  defendant  Nehemias,  by  his  answer, 
admitted  that  there  were  at  the  time  of  the  death 
of  the  sud  testator,  and  were  then  standing  in  his 
name,  large  snms  of  stodc,  amounting  to  the  sum 
of  5,550/.  Three  per  Cent.  Consols,  and  31,250/. 
Three-and-a-Qoarter  per  Cent.  Bank  Annuities;  bat 
whether  such  last-mentioned  sums,  or  whether  or  not 
together  with  the  other  personal  estate  and  eflects  of 
the  said  testator,  were  then  liable  to  satisfy,  ud 
ought  to  be  applied  in  satisfeedon  of  the  plaintifrs 
demands  in  the  snit,  and  the  other  debts  of  the  said 
testator,  he  submitted  as  a  matter  of  law  to  the 
judgment  of  the  Court.  The  second  suit  was  an  ad' 
ministration  suit,  also  instituted  by  Mrs.  Bensussn 
against  the  executor,  Mr.  Nehemias  and  other  per- 
sons, seeking  ftat  the  trusts  of  the  will  of  the  tea- 
tator,  so  fer  ss  related  to  the  beooest  of  6,000/.  to 
the  trustees  of  the  setttemeat  of  the  plaintiff,  might 
be  performed  and  carried  into  execution  under  the 
direction  of  the  Court,  and  that  the  defisndant,  Abra- 
ham Neh^ias,  might  either  admit  assets  of  the 
testator  sntBdent  to  pay  and  satisfy  the  said  6,000/. 
and  that  be  might  be  decreed  to  pay  or  seenre  the 
same  accordingly,  or  that  he  might  accotmt,  and  that 
the  6,000/.  might  be  paid  out  oTthe  testator's  estate, 
or  otherwise  secured,  as  to  the  Coort  should  seem 
fit,  and  that  the  rights  and  interests  of  the  plaintiff 
in  the  said  snm  of  6,000/.  and  of  any  other  person  or 
persons  (if  any)  bterested  in  the  said  bequest  might 
be  asoertsined  and  declared,  and  that  tiw  sasse  might 
be  seemed  for  her  benefit  and  the  benefit  of  snch 
other  person  or  persons  respectivdy. 

/.  Parber  wid  Hetheringlon,  for  tiie  plaintiff, 
contended  that  the  gift  by  the  testator's  will  of  the 
6,000/.  could  not  be  intended  as  a  satisfitetion  forthe 
2,000/.  as  the  will  contained  a  direction  to  pay  the 
testator's  debts,  and  also  as  the  capital  was  given  to 
the  testator's  daughter,  while  her  claim  conld  only 
be  in  respect  of  Ae  interest  of  the  2,000/. 

Bacon  and  Leach  tot  the  diildren. 

Svantton  and  Stevtnt  for  Mr.  Nehemias. 

Bogtrt,  Benthaw,  and  Otodeve  far  other  parties. 

The  following  cases  were  dted :— CSarr  v.  Batta- 
brooke,  3  Ves.  561 ;  Rawlint  v.  PoweU,  1  P.  Wms. 
297;  Niehottt  r.  JTudiem,  2  Atk.  300;  Haynei  v. 
Mieo,  1  Bra.  Ch.  Ca.  129 ;  Matthtmt  v.  Malthtwt, 
2  Ves.  sen.  635 ;  Goldmud  v.  Ooldimid,  1  .Swanst, 
211 ;  and  Clarke  t.  BeweU,  3  Atk.  96. 

The  ViCB-CBAltcsi.LOK  said  he  thought  that 
acoordhig  to  the  true  oonstmetion  of  the  wQl,  the 
gift  of  tiie  stodc  was  one  ndther  to  the  trustees 
benefleiallv  nor  to  the  danghter.  The  only  plausible 
argument  in  fevour  of  any  daim  of  the  dai^bter  to 
take  the  fund  beneficially,  was  upon  the  testator's 
saymg,  "for  giving  my  dear  daughter,  Sarah  Levy 
Bensnsan,  her  legacy  of  the  above-mentioned 
6,000/."  Then  came  Oie  question  on  the  words 
directing  tiie  non-payment  antil  six  months  after  the 
testator's  decease,  and  tibe  mention  at  the  dose  of 
the  will  of  the  payment  of  the  testator's  debts. 
Witboat  giving  any  opfaiion,  or  making  any  obaerva- 
tioD  upon  any  other  case,  his  Honour  was  deai4y 
of  opinion  in  the  present  ease  that  these  two  dr- 
eumstanoes  wen  much  too  sHghtto  beof  anywdght, 
or  to  make  any  difference  in  this  ease.  The  tes- 
tator, by  DMaas  of  a  breadi  of  trust,  was  indebted 
to  a  trust  fiind,  of  which  he  was  a  trustee,  in  a  snm 
of  2,000/. :  he  gave  the  same  trust  fund,  6,000/.  His 
Honour  was  or  ophiion  on  that  statement  that  tin 
presumption  of  law  most  be  satisfectary.  Hethonght 
there  was  not  anything  in  this  ease  to  convince  or 
persuade  him  that  audi  presumption  was  dispUoed 
oraaswered.  He  was  of  opinion  that  it  was  a  satls- 
fiMtkm  in  the  sense  in  which  that  term  might  be 
used;  that  was,  a  satisbction  as  between  all  persons 
interested  noder  the  settlement— interested  in  that 
raspeet— and  the  testator's  estate.  Withoot  riving 
aoy  opinim  M  to  the  disdur|e  or  absenee  or  dii- 


diarge  of  any  other  penon  from  the  consequsneea 
of  this  breach  of  trust,  he  ccmsidered  that  the  testa- 
tor's estate  was  liable  to  make  good  the  fond.  As 
to  who  was  or  was  not  entitled  after  the  death  of  the 
danghter,  it  was  not  necessary  to  say  anything:  %«t 
she  was  entitled  for  life,  and  as  to  the  arrear  of  in- 
come or  the  anear  of  interest  due  In  respect  of  the 
daughter's  life  interest,  there  was  nothing  to  put 
this  stock  on  a  different  footing.  There  was  cer- 
tainly some  diflScnlty  in  saying  a  demand,  which  was 
in  a  sense  ao  entire  demand,  conld  be  applied  in 
satisfection  of  part  and  not  of  the  rest.  Timt  pent 
presented  itseu  to  his  Hcmonr's  mind,  and  most 
material  it  was.  He  did  not  think,  however,  it 
ou^t  to  make  any  difference  in  what  appeared  to  be 
the  truth  and  substance  of  the  case.  He  waa  of 
oj^inion,  however,  that  that  point  oiuht  to  be  <!•- 
cided:  there  was  satisfiustion  by  the  6,000/.  stodc; 
and  those  who  wished  to  shew  that  there  waa  no 
satisfection  of  (lie  income  doe  most  addicsa  tbua- 
selves  to  that  point. 
Connsd  having  been  heard  on  thia  point. 
The  Vicx-CRANCiLLon  made  (by  arrangemeBt) 
a  decree  to  the  following  effect : — Declare  tiie  6,0001. 
a  satisihction  of  the  2,000/.  with  interest  from  the 
time  of  the  testator's  decease.  As  to  the  amait 
due  to  tiie  wife,  declare,  witii  the  consent  of  all  par- 
ties competent  to  consent,  and  with  the  sanction  of 
the  Court  as  to  parties  not  eompetent,  that  it  ia  far 
tiie  benefit  of  tiie  testator's  estate  that  the  plamtiff 
shonld  take  one-half  of  the  arrears  from  1831  to  the 
testator's  decease,  and  let  the  same  be  paid  to  her 
out  of  the  testator's  estate :  let  her  costs  be  paid  of 
tiie  lei^itee's  suit,  except  so  fer  as  they  have  been 
increased  by  the  other  suit,  tee. 

Friday,  JiAi  A. 
NowLAN  s.  Walsh. 
Will—Onutruetion—Bttidae. 
A  teitator  bequeathed  to  hit  wife,  E.  W.  "  iSU  ia- 
ttrett  ariring  from  hit  property  «r  JUdl  it  wot  hit 
tBill  andwith  thould  be  collected  in  at tttm  ffUr 
hit  deeeate  at  convenient,  and  placed  in  the  vuUie 
fitndt,  and  the  ineome  anting  ther^firpm  it  wt 
hit  will  and  with  hit  wye  thould  hate  and  a|rsf 
during  her  natural  Ufe,  at  well  at  tht  iutame 
ariting  from  any  other  property  he  thouU  tBt 
pottetttd  of."    After  gMni  UtfmtUmn  ta  U* 
wife,  and  btqutatmng  certain  pitmmtry  hfotita, 
he  lift  the  rtmahtierof  lot  prtperty  at  the  dtt' 
potal  (^hiiwife  if  tht  remthed  a  widow,  bni  if 
the  married  again  he  gave  her  an  wmmtyfor  life 
and  directed  that  the  remalnier  qfUi  propatg 
thould  be  divided  among  esrMa  etAcr  psrsaas. 
The  widow  did  not  marrf  of&ln,  and  died  in. 
teitate  : 
Held,  that  her  repreteniativt  wot  enHtltd  tn  (If 
general  retidue  oftht  tettater't  property. 
Andrew  Walsh,  by  his  will,  dated  tiw  21st  of  May, 
1828,  beqneatiied  as  follows:—"  Ihereby  wiD  sal 
bequeath  unto  my  wife,  Elinbetii  Wa'  V   " 
est  arising  from  my  property  of  every  <        _       _ 
whidi  it  is  my  irill  and  wish  should  be  coDeeted  in 
sa  soon  after  my  decease  as  convenient,  and  ptacad 
in  tlie  public  fbnds,  and  the  income  arising  tiwrebam 
it  is  my  will  and  wish  my  vrife  should  have  and  emoy 
during  her  natural  life,  as  vrell  as  the  inoome  arisv 
fhmi  any  other  property  I  should  die  yoatamti.  oL 
I  also  will  aad  IxxiQeath  all  mv  frinutore,  pkle^ 
china,  watches,  trinkiets,  horse  and  dtaiseto  bit  wife 
to  keep,  eqioy,  or  diraose  of  ss  die  may  think  pro- 
per after  her  death.    1  wOl  and  beqaeath  nnto  As 
children  of  my  brother,  Mr.  Thomas  Wabh,  6,0MIL 
snbiect  to  tiie  auiwait  and  mamlananoe  of  Ihak 
HXbia,  if  living,  when  dead  to  be  eqnUy  diildud 
amongst  tiwm,  and  paid  as  they  arrive  at  the  age  of 
twenty-one  years.    I  vriU  and  beqaeath  anto  my 
sister^i  son,  W.  F.  M'Evoy,  1,000/. ;  tks  waiaiadsg 
of  my  property  I  leave  at  the  disposal  of  my  ■mVot  U 
she  remains  a  widow;  if  she  should  Buny,  It  ia  iBy 
will  and  wish  she  shonld  have  no  ooatnl  over  aiT 
property,  but  my  executors  or  the  survivors  of  Umov 
shonld  pay  heranannuity  during  her  Ufa,  of  400/.  p« 
annum,  upon  her  own  leodpts,  no  huabasid  to  hava 
any  power  to  teedve  the  same ;  bat  in  case  of  sack 
an  eventyitisteywiUandwiditheremaiadorof  BT 
umpertv,  after  paying  the  legadea  devised,  shads 
be  mvided  amongst  my  brother's  childneB  and  my 
sister's  son,  W.  F.  M'Evoy,  their   aharea  to  be 
computed  per  caput. 

EUzidMth  Walsh,  the  testator's  widow,  £d  aat 
marry  again,  and  died  intestate  and  without  hasing 
made  aoy  specific  disposition  of  the  reaidae  of  tha 
testator's  property.  The  plaintiA  in  &e  eanse  wan 
the  admhiistrators  of  EUzabetii  WaUi  aad  tlM  kaa- 
band  of  the  admimstntrix.  Tlie  defendants  won 
the  next  of  kin  of  the  testatorand  Malawi  iijiilaHia. 
llie  qaestfon  was,  whether  Klixahath  Wabk  took 
the  residue  abaolutdy,  or  fer  Ufe  only,  with  a 
of  disposition. 

jBasie//  snd  Surragt.  fer  the  tUatOk, 
stopped  by  tiie  Court. 

Al^ram  and  HMrr,  fiv  one  of  the  tsatatoa'a  next 
of  Idn,  dted  Anon.  3  Leon.  71,  pi.  108;  BrmJBau  v. 
WtHevtt,  19  Yes. 453;  Biid r.  ShtrgoU^liOTm. 
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370;  Doe  T.  Tkorleg,  10  East.  438;  I  Boper  on 
liCgacie*,  644,  4th  edit ;  Keitk  r.  Seymour.  4  Ron. 
263;  niAArehiioldr.  Wright,  9  Sim.  161. 

Craig,  for  the  other  next  of  kin,  refenred  to 
1  Sngden  on  Powen,  125,  7th  edit. 

Tm  Tick-Chancbllob. —  Whore  property  is 
giren  to  a  person  for  life,  and  is  directed,  after  the 
3ea&  of  that  penon,  to  be  at  his  disposal,  and 
nothing  more  appewi  either  one  way  or  the  other  on 
the  instrument  It  is  difficnlt,  if  not  impoesible,  to 
give  the  taker  mote  than  an  estate  for  life,  with  a 
power  of  disposition,  becanse  there  is  no  special 
reason  for  mote.  Bat  where  an  intention  to  gire 
an  faiierest  for .  life,  and  an  absolate  inteiest 
afterwards,  can  be  rationalljr  collected  from  the  instni' 
Bent,  tiie  same  reason  does  not  api^T.  Intbiscase, 
th«  testator  gires  all  the  inteteat  to  his  wife  for  life; 
then  be  gives  certain  legadaa,  which  were  not  to  be 
paid  to  her  prcgndioe,  bat  were  to  l>e  paid  and  weie 
to  be  saTed—her  power  is  not  to  prevent  that; — then 
he  says,  "  the  lenuunder  of  my  property  to.'t,  [His 
Hononr  read  thereat  of  the  will,  as  above  set  forth.] 
There  is  nothing  in  the  woid  "disposal"  wUcb,  in 
my  opinion,  neoeaaarily  points  to  power  more  than 
to  property.  Here  I  can  see  several  reasons  why  it 
ihonia  mean  property.  He  meant  his  wife  to  have 
eveiy  tiling,  MAJect  only  to  the  legacies,  and  to  the 
ccmtinl^iie)' '  or  ^r  marrying  agam.  This  would 
have  been  my  oinniott  independently  of  the  antho- 
tities.  With  itgai.  to  the  aothwitiee  that  have 
been  dted,  thepnsent  ease  appeanto  me  materially 
<Ustingnishable  from  all  of  them,  except  possibly, — I 
ny  fSniily,— Keitk  v.  Seymenr,  ana  Archiiald  v. 
Wright.  I  would  rather  not  express  an  oinnion 
whevber  it  is  distinguishable  from  those  cases,  con- 
ddeiing  as  I  do  that  it  is  clearly  so  from  all  the 
others.    If  y  judgment  is  in  favour  of  the  plaintiA. 


v.o.  &OBB  oma: 


'omTVs  ooumT. 


Beportsd  by  W.  H.  Bnm,  Biq.  ofLisoohi'i-iiui, 
B«trist«r«t.Law. 


OiLFiit  V.  Maobb. 
Praetiee— Claim. 
A  rmidnarjf  legatee  who  eteht  an  aeeowU  againtt 
txeeutore  for  Ike  admimitfration  qf  an  eetafe, 
and  alto  at  tke  hearing  wiekee  for  inqubrieeh^fare 
M*  Matter  touekinff  tke  ^eet  of  certain  vf  tk* 
iruite  kt  tke  tettator't  wUI  at  to  whether  they 
vtre  or  not  created  for  "  eapmititioni  wss," 
^iomldnotprototdkgelaim. 
Where  aeeomitt  are  dented  wkiek  ran  only  be 
ttreeted  ifier  eoidenet  taken  in  the  ntual  way,  a 
Htt  mutt  ie  filed. 

This  wss  a  claim  filed  by  the  residuary  legatees, 
-devisees,  and  next  of  Idn  of  Ann  Tndcer,  late  of 
HolyweU-street,  Westminster,  who  died  in  jnly  last 
year.  The  claim  was  set  down  as  a  short  daim,  and 
was  filed  to  adminialer  the  estate  of  the  teatatiix. 

iMMfaad  KingUte,  for  the  plaintiA  said  that 
wliat  was  now  sought  was  to  obtain  the  direction  of 
the  Court  that  oratain  inquiries  should  be  made 
-which  bad  become  neceassry  under  these  circum- 
■tances.  The  testatrix,  who  was  a  Roman  Cathdic, 
taaaa  the  6th  Jnly,  1849,  made  her  wiU,  which  was 
aftngad  to  have  been  dmwn  by  Mr.  John  Athanaaius 
Comb,  and  by  which,  after  appointiiiK  as  her  ex> 
•CBton  the  very  Ber.  Monsaignear  Anthony  Magee, 
«leric  D.D.  prMst  of  the  Bomsm  Catholic  Cbapd  in 
Xasnaey-tarraoe,  Westminster;  John  Atbanasius 
Coofce,  bairister-at-]aw ;  and  her  brothsr-hi-Iaw, 
Joaeph  Tucker,  she  gave  certain  pecuniary  legacies 
andboosdiold  fomitate  among  ber  relatives.  The 
testatrix  then  cave  the  following  legadea :— To  the 
most  Bev.  John  Bernard  Palmer,  clerk  of  Mount 
St.  Bernard,  near  Loughborough,  Abbot  of  the 
JConaaterv  and  Abbey  Church  of  Onr  Lady  of  La 
Xnppe  there,  100/.  clear  of  lagacy  daty.  Then 
followed  gifts  to  several  rdativea;  after  whldi  the 
tastatiixgave— "To  the  panon  who.  at  the  time  at 
my  death,  shall  be  soperwress  of  the  eonveot  of  the 
-Good  Shepherd  at  Hammetsmith,  19/.  19s.  fbr  the 
benafit  of  the  convasit;  to  the  Ronian  CadwHe 
Orphan  Girls'  Aayhun  a*  Bampatead,  connected 
with  the  St.  Patrick  Bonaa  Catholic  chaiity  school, 
19<.19s.;  to  the  institatiOD  of  the  Charitable  EHsters 
in  the  Viiginia-street  distiiet  for  (iunisUng  Hneo  to 

rr  pregnant  women  (to  which  I  nave  been 
tba  habit  of  aabsctibin|0>  10/. ;  to  the  Rev. 
Jabn  Ifoore,  priest  of  Viiginia-Btreet  diapel, 
19/.  19s.  to  be  applied  as  he  may  think  fit  towarda 
tte  eiectioa  of  the  new  Roman  Catholio  chapel  in 
Mull  district,  but  not  for  the  parchsse  of  land,  to 
Oe  Bev.  Thomas  Doyle,  daric,  D.D.  priest  of  St. 
Geage's  Chapel,  8b  Geoige's-fidds,  10/.;  to  the 
Sev.  Anthony  Magea^  fat  tba  poorMiJiool,  10/. ;  to 
tiieB«r.  RicbardKesth,  priest  of  the  dmrch  of  oar 
Bleeacd  Lady  the  Star  of  the  Sea,  at  Greenwich, 
19/.  19s.:  to  Bishop  Davis,  of  Wsles,  40/.;  to  the 
lUcht  Bev.  Bishop  Wating,  of  Northampton,  bishop 
«nd  vicar  apostoho  for  the  saatui  ii  district  of  £ng. 
land.  10/. ;  to  the  Rev.  Edward  Kenny,  derk,  of 
BriOpcrt,  10/: ;  to  the  Bev.  O.  HoUfaf.  priest,  of 


Whitehaven,  5/, ;  to  the  offidating  priest  of  Blary- 
port,  Cumberlaiid,  5/.;  to  the  priest  offidating  at 
Vaaxhall-street  Chapel,  Jersey,  5/.;  to  the  Rev. 
Harding  Ivers,  clerk,  priest  of  Si.  Alexis,  at  Kentish- 
town,  5/. ;  to  the  priest  offidating  at  Hackney,  5/." 
Then  followed  a  gift  of  rings  to  her  relatives; 
19/.  19s.  to  her  executors.  Dr.  Magee  and  William 
Tucker.  The  testatrix  then  gave  her  property  to 
her  execators,  on  trust,  to  pay  her  debts,  funeral 
expenses,  and  legades,  and  subject  thereto  on  trust 
to  DO  divided  into  four  parts,  two  fourth  parts  for 
Dr.  Magee,  a  third  foorth  share  for  her  brother, 
William  Leathers,  and  her  sister,  Sarah  Gilpin, 
equally.    As  to  one-half  of  the  remaining  fourth 

Capon  trast  for  the  Rev.  Mr.  Palmer  and  the 
.  William  Joseph  Daley,  derk,  priest  of  the 
Inmiacnlate  Conception,  at  Fenxanoe,  e^oally,  and 
as  to  the  other  one-half  of  sach  lemaimng  fourth 
part  in  trust  for  ber  nephews  and  nieces,  the  children 
of  her  deceased  brother,  Joseph  Leathers.  The 
testatrix  then  went  on  to  piovide  that  in  case  of  the 
death  of  any  of  the  letjatees  described  as  bishop, 
piior,  abbot,  derk,  or  pnest,  the  legacy  should  not 
lapse,  but  be  paid  to  his  successor ;  and  in  case  no 
sncoessor  was  appointed,  then  the  legacy  was  to  go 
to  the  bishop,  abbot,  priest,  or  derk  who  shall 
officiate  for  the  said  diikriet.  The  testatrix  also  de- 
dared  that  in  case  any  legacy  should  be  void  by  the 
operation  of  any  rule  of  law,  the  gift  was  not  to  go 
to  her  belts,  or  next  of  kin,  but  was  to  be 
part  of  her  rendoary  estate,  which  ultimate 
residne  of  her  estate  she  bequeathed  to  the  Rev. 
Anthony  Magee,  his  heirs,  executors,  admlnistra- 
tois,  and  assigns.  Then  followed  the  usosl  power 
for  the  appointment  of  new  trustees.  The  witnesses 
to  the  will  were  Edward  Power,  barrister,  of  the 
Middle  Temple,  and  J.  Welsh,  North-street,  West- 
minster.  The  inquiries  which  the  plaintifT  now 
asked  the  Court  to  direct  had  become  necessary  in 
consequence  of  the  conduct  of  the  defimdants,  whidi 

Sve  tise  to  the  suspidon  that  these  legades  to  dif- 
«nt  Roman  Catholics  were  intended  to  be  trusts 
for  tiw  oCTformance  of  eertun  ceremonies  and  acts 
which  the  law  declared  to  be  "  superstitious  uses." 
Oa  this  supposition  the  gifts  would  foil,  and  the 
sums  thus  pven  become  part  of  the  teddnary  per- 
sonal isstate.  What  was  Oierefore  asked  was,  a 
reference  to  the  Master  to  inquire  whether  any,  and 
what  part  of  the  residuary  estate  of  the  testatrix 
given  and  bequeathed  by  her  will  were  or  was  given 
or  held  upon  any  and  what  secret  or  other  trusts. 
Affidavits  had  been  filed  in  support  of  this  dafan 
stating  that  the  will  of  the  testatrix  had  been  pre- 
pared hj  Mr.  John  Athanadus  Cooke  (which  was 
not  denied),  and  that  it  was  believed  that  the  be- 
quests to  the  several  Roman  Catholics  were  not  in- 
tended tor  their  personal  enjoyment,  but  subject  to 
some  secret  trusts;  that  a  correspondence  had  been 
had  between  the  parties  and  solidtors  to  ascertafai 
what  those  trusts  were ;  and  in  a  letter  from  Mr.  J. 
A.  Cooke,  he  stated  that  he  had  sent  an  "  explana- 
tarj  statement "  to  Mr.  Froggatt,  Dr.  Magee's  soli- 
dtor,  in  writmg,  which  would  answer  those  inqui- 
ries, but  he  was  not  at  liberty  to  disdose  the  mcts 
without  Dr.  Magee's  consent.  This,  the  explanatory 
statement,  had,  however,  never  been  procured.  Dr, 
Magee  had  also  made  an  affidavit,  swearing  that  to 
the  best  of  his  belief  there  was  no  secret  trust. 

Kenyan  Parker  and  Bagthaw  appeared  for  Mr, 
Palmer,  one  of  the  legatees. 

Waller,  tot  Dr.  Magee. 

The  Vicb-Chancbllob  s^d  he  wss  dearly  of 
opinion  that  he  could  not  grant  the  relief  which  was 
asked.  It  was  always  a  matter  of  great  anxiety 
with  him  to  save  expense,  bnt  he  thought  that  it  was 
never  intended  that  sach.  an  order  as  was  now 
asked  for  should  be  made  upon  a  daim.  The 
phrintifA  asked  far  accounts  which,  in  the  case 
of  a  bill  bring  filed,  could  only  be  bad  at  tba 
beating  and  after  evidence  in  the  usual  way  had 
been  gone  into.  Supporing  the  affidavits  made  ont 
the  case,  as  to  which  he  (Lord  Cranworth)  desired  it 
to  be  understood  he  expressed  no  opinion,  that  was 
not  Om  ease  made  by  the  daim.  A  plaintiff  must 
proceed  not  only  tmaufmn  probata,  bnt  leeundum 
allegata,  and  tberefbre,  under  these  dicumstances, 
be  thought  that  he  could  not  make  the  <n-der  which 
was  asked. 

BOLLAND  e.  BOLLAND. 

Praetlce— Certificate  o^  eonneel  at  to  the  tjfeet  qf 

Blnuley,  In  sapport  of  a  petition  under  the  Trustee 
Act,  had  occasion  to  refer  to  certain  deeds,  by  the 
legal  effect  of  vdiich  he  stated  that  the  Court  oould 
make  a  vesting  order  under  the  28th  section  of  the 
Act ;  and  also  to  shew  that  a  legacy  of  4,000/.  had 
been  invested  in  three  separate  sums,  and  that  it 
vras  thus  duly  secured  by  certain  mortgages. 

The  Vicx-Cranceli.ob  said  that  Be  would  read 
the  deeds  in  his  private  room  at  the  rising  of  the 
Court  rather  than  take  the  assuiance  of  counsel  as 
to  their  tenor  and  legal  effect.  He  did  this,  stating 
that  ha  had  had  a  conversotibn  with  tbe  Lord  Chan- 
r,'M  whidk  ha  (the  Lord  Chanodlor)  bad  ex- 


pressed a  doubt  as  to  the  jorisdietion  and  propriety 
of  the  Court  accepting  the  assaraooe  of  counsel  as 
to  the  legal  effect  of  deeds. 


vzca-oXAJToaxAox  Tmursws 

OOVXT. 

Bsported  by  J.  Hxnrx  Gooxa,  B>q.  Bartister-at-LaWf  ' 

Thurtday,  Jnly  24. 

Andbbson  v.  Gi7tcbabo. 

CIoiiH — Receiver— Coete. 

A  claim  wat  filed  for  the  appoinlment  qfa  receiver, 

there  being  two  wiltt  of  the  teilator,  one  made  in 

England,  the  other  abroad,  and  the  right  to  fro- 

bate  being  in  ditpute  in  the  Seeietiatfieal  Cowrt. 

At  the  hearing,  the  Court  ordered  the  eoete  to  be 

taxed,  and  paid  out  qfthejknd  in  court,  and  tk* 

receiver  to  be  continued. 

This  vras  a  claim  filed  by  a  person  who  was  the 
executor  appointed  by  the  testator,  Mr.  Anderson, 
by  a  win  made  by  him  in  England.  A  suit  was 
instituted  in  the  E<xlesiBStical  Court  to  prevent  pro- 
bate of  his  will  bring  granted,  an  executor  of  a  will 
alleged  to  have  been  made  in  France  having  pro- 
pounded that  instrument  Money  was  paid  mto 
court  in  the  present  suit,  the  receiver  baring  btan 
appointed  according  to  the  prayer  of  the  claim. 

Surrage  tot  the  plaintiff. 

Elderton  tot  the  definidant. 

Tbe  Vicb-Cbancbllob.— I  am  not  aware  of  any 
instance  of  a  salt  of  this  kind  having  ever  before 
beoi  brooght  to  a  bearing.  It  baa  probably  hap> 
pened  in  thia  ease  in  consequence  of  the  proflaadiilg 
baring  been  taken  by  this  new  process  of  daim. 
The  rally  order  I  can  make  is  to  direct  the  coats  to 
be  taxed  and  paid  out  of  the  fund  in  court,  and  that 
the  recdver  be  ctmtinued. 

/«/y  28  ami  29. 

WiLKISSOK  e.  FOWKBS. 

Practice— Simflemtntal  tM— Partite. 
Where  an  obfeetionfor  want  qfpartiee  waeallowed 

at  tke  kearing,  and  the  parly  decided  to  be  necee- 

tarywat  made  a  parly  by  a  eupplemental  bill, 

the  Court 
Held,  that  Ike  tnpplemtntal  bill  wae  drfeelite,  tk* 

dtfendant  in  Ike  original  tuil  not  behig  a  partjt 

to  Ike  euppleauntal  tmt. 

The  original  bill  was  filed  bv  the  bdr-at-law  of  a 
vendor  of  an  estate,  to  set  aside  the  sale  made  by  hia 
ancestor,  oa  the  ground  of  fraud.  At  the  heariiw, 
an  objeetiaa  was  taken  for  want  of  partiea,  tlia 
executor  not  being  made  a  party  to  the  suit.  TUs 
objection  was  allowed,  and  a  supplemental  bill  was 
filed,  bringing  the  executor  before  the  Court  The 
two  suits  now  came  on  for  hearing. 

The  SoHeilor- General  and  W.  M.  Jamie  ob> 
jected  that  the  suit  was  defective,  for  the  original 
defendant  was  not  made  a  party  to  the  sapplMaeatal 
suit. 

BelkeU,  Bolt,  and  KingUke,  for  tbe  plaintill 
aigued  that  this  technicality  was  a  modem  refine- 
ment, and  ought  not  to  be  allowed.  Tbe  ^Hst  of  it 
was  to  postpone  tba  suit  for  no  resaon  of  jtMtiae. 

Tba  VicB-CaAMCBLuw.— I  am  aatiafiad  that  the 
substantial  justice  of  this  ease  will  not  be  promoted 
by  allowing  the  objection  now  taken,  and  if  I  caa 
overrule  it  consistentiy  with  the  practice  of  tjie 
court,  I  will  certainly  do  so.  I  will  look  into  the 
point  as  one  of  practice. 

Tueeday,  July  29. —  The  Vicb-Cbancbuob 
allowed  the  obgectian ;  but  g»a  leave  to  the  r'*Fflt'fy 
to  amend  the  supplemental  oUl. 

Tkmrtd^,  July  31. 
Wbioht  v.  WoooaAX. 
Special  catt— Appearance  fhr  itrfant— Statute 
13  k  14  Viet.  c.  35. 
Allkougk  in  a  daim  partiee  may  appear  by  tke 
eame  lolicitor,  the  tnlereete  qf  atfante  muet  be 
protected  by  eeparate  couniel. 
oils  was  a  motun  for  leave  to  set  down  a  spedal 
case  for  hearing. 

(Utnkrien,  in  support  of  the  motion,  stated  that 
all  parties  euijwrie  consented,  and  the  guardian  who 


been  appointed  in  due  form,  aooefdiay  to  tbe 
irions  of  the  statute  13  '  " 
Infant  patty,  also  conaented. 


provirions  of  the  statute  13  &  14  Vict  •.  3(  to.  tli« 


lag  I 
3^1 


TheV  ice-Ch  ANCBLLOB. — Coonsd  dulyinstroctad 
must  appear  on  behalf  of  the  infont  The  partiea 
may  appear  by  the  same  solidtor;  but  the  intereeta 
of  the  infent  must  be  protected  by  separata  oounsal. 
If  this  is  not  so,  if  any  othav  practice  inevails,  the 
whole  policy  of  the  Act  so  fsr  as  it  seeks  to  guaid 
tbe  interests  of  persons  not  eui  jmrit,  wonld  be 
defeated.  

IPfiday,  Aug.  1. 

Witxcoz  *.  Maulb. 

Claim  for  legacy— Affidaiit  of  deficiency  qfatitlt. 

A  teelator  bequeathed  9001.  for  certain  pmrith  fbt- 

tivitita.    A  claim  wae  filed  for  payment.    Tka 

ameulor  tiered  at  tke  kearing  to  produce  an 

c^fidmM  that  tke  debit  kad  lOaarbid  tke  wkole 
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V.  C.   TURNER'*   C0UBT. 


EXCHEQUER  CHAMBER. 


EXCHEQUER    CHAMBER. 


*ttatet  iut  the  Cmrt  dttrtd  tk*  aeemmtt  i»  be 

taien,  ioUmg  fh*  qffidavU.  y  madt,  to  ie  m 

iniufficient  defence. 

A  testator  bequeathed  a  snm  of  200/.  to  the  plaintiff 
as  8  trustee,  and  directed  him  to  invest  the  same 
•nl  apply  the  dividends  and  income  annually  in  fur- 
nishing the  children  of  the  parish  in  which  the  tes- 
titor  lesided,  vith  ptom  pndding  and  nith  ribbons 
and  banners,  for  the  pnipose  of  regaling  them  and 
enabling  them  to  march  in  procession  on  Waterloo 
day  in  every  year.  The  claim  vras  filed  for  the  pay- 
ment of  this  legacy  or  for  an  account  of  the  personal 
.estate  of  the  testator. 

Bmythe,  for  the  plaintiff. 

Sehomberjf,  for  the  defendant,  the  execntor,  swd, 
no  affidavit  m  opposition  had  yet  been  filed,  bat 
in  theTconrse  of  the  day  he  should  be  prepared 
to  prove  by  affidavit  that  the  debts  of  the  testator 
had  absorbed  the  whole  estate,  and,  therefore,  that 
there  were  no  means  of  satisfying  this  or  any  ether 
or  the  l^aciee  left  by  the  wilt 

The  Tice-Chanceli.ob  said  that  the  pluntiff 
was  dearly  entitled  to  have  the  account  taken,  and 
it  was  useless  to  let  the  cause  stand  over  fpr  the 
piOposed  affidavit;  for  even  if  made  it  would  not 
constitute  a  sufficient  defence.  With  or  without 
such  an  affidavit  the  title  of  the  plaintiff  to  the  ac- 
count was  clear,  and  the  usqal  aeme  mosi^  thcsre- 
foie,  be  made.  


Coaratan  ftato  eontti. 


MondagfAug.A. 
Nkwmajk  v.  Clutton. 
Special  Caie—WiU-amttrmeHon—AOemuiemmt. 
TVmteee  had  a  paver  of  adaaneing  part  of  a  eon- 
ii»gent  thare  qf  the  ben^  of  a  legatee.    The 
■tnuttneeld  out  1,800/.,  aitd  edwmeed  theflmde 
pmrtly  aeeording  to  the  potter,  and  partly  to  the 
legatee  pernnaUy.    With  a  Hew  to  indemnity 
the  tratleet  inmred  the  legatee' i  life.    He  died 
bffbre  the  legaey-iaae vetted: 
Held,  that  the  indemnity  fund  belonged  to  the 
,    in'dMff'  of  the  legatee,  o»eepttng  to  mtih  at  would 
nipmyto  the  ettatethe  money  paid  to  him  per- 
■    imMlly,.imd  the  eoitt t(f  the  tneeial  eate. 
,  •t1iiB.««a«  speeid  ease  apen  the  oenstmetion  of  a 
power  in  awill,  and  as  to  the  right  to  a  eertain  fund. 
'VkKtabtelbor'bi  tke  case  V  bis  will,  sAerbeeueath- 
t&VftiadSLta  tfnatees  for  the  beiMfit  of  his  <«ildi«D, 
the  shares  of  his  sons  to  be  vested  at  the  age'  of 
4Nenty-%ve  yens,  authorised  his  trustees  to  advance 
«By  sum,  pott  of  the  «xMoUnt  or  vested  portion  of 
4Mh  son,  not  exceeding  1,000/.  for  the  puiohase  of  a 
-Mtnmissioa  in  the  asmy,  the  expenses  af  eidier'utii- 
versity  or  of  any  of  the  inns  of  oomt,  fbr  the  pre- 
•fgtiDMit  or  advancement  of  snch  son  in  any  profes- 
aioD  or  employment.    The  trustees,  while  a  son  was 
imder  twenty- five,  and  therefore  his  share  was  vested, 
•old  oat  1,000/.  Consols,  and  advanced  the  proceeds 
faitiy  in  establishing  the  legatee  in  a  tana,  and 
paitly  in  payments  to  him  personally,  which  pay- 
inents_  were  not  satisfactorily  proved  to  have  been 
asadc  in  lespest  of  his  entering  upon  die  bosiness  of 
lliefsrm.    with  a  view  to  indemnify  themselves  and 
<!>•  estate  from  loss,  the  tmstees  insnied  tiie  life  of 
the   legatee   in  1,000/.    The   legatee   died   under 
tlie  age  of  twenty-five  yean,  and  after  his  death  the 
inaatanoe-money   was   paid.    The   widow    of  the 
legatee -took  oat  administration  to  his  estate,  and  the 
qaestion  snbnritted  to  the  Court  by  her  as  plaintiff 
ms,  whether  she  was  not  entitled  to  the  insnnnoe- 
money  called  the  "Indemnity  Pnnd,"  the  same 
lUMFing  been  claimed  by  the  person  interested  in  re- 
mainder under  the  testator's  will,  and  who  were  the 
defendmts  in  the  case. 

Bethell  and  H.  Slevent,  for  the  pUuntiff,  con- 
tended that  as  the  power  antiiorised  the  advance  of 
the  1,000/.  the  testator's  estate  had  no  title  whatever 
to  tiie  4und  leoeived  from  the  insurance  office. 

J.  Baily  and  Lewie,  for  the  exeeaton  of  the  tes- 
tator, argued  Oat  the  "Indemnify  Fund"  formed 
part  of  the  estate,  and  as  the  shsms  never  became 
vested  the  money  received  ouf^t  to  be  applied  in  ze- 
fiaeing  that  wfaidi  was  taken. 

The  Vica-CHANCEU.OB  said  that  andertbeterms 
of  tiiis  power  the  trostees  were  justified  in  advandog 
the  portion  of  the  fund  allowed  by  the  wiil  for  the 
pvpose  of  establishing  the  legatee  in  the  bnrinessof 
•  nzmer.  As,  however,  the  whole  money  was  not 
jroved  to  have  been  advanced  for  that  purpoae,  but 
•eiiifa  payments  were  made  to  the  legatee  himself 
whUh  were  not  satisfactorily  shewn  to  have  been 
MipHed  to  that  purpose,  saeh  sums  must  be  dis- 
allowed. The  effect  would  be  that  so  much  of  the 
lity  fund  ss  was  needfid  to  replace  those 
—id  paymsBts  would  bdong  to  the  testator's 
__ — »,  and  woidd  be  retained,  as  would  also  the  costs 
of  the  special  case,  the  ism^nder  would  be  paid  to 
OeiMntiff  as  the  administratrix  of  the  legatee,  her 


Bapocted  by  O.  J.  B.  Haaisur,  Bsq.  of  the  Kiddla 
Xsn^le,  BatristerHkt-vtaw. 

BBBOB  FBOH  TEB  BXOHBQUBB. 
(Before  Lord   Campbbi.^  C.J.,  and   Patteson, 
CoLEHiDGE,  Maolb,  Wiohtkan,  and  Cress- 

WKLI,,  JJ.) 

Monday,  May  19. 
Pastkidob  r.  Gabdksb. 

lieuiti»lauiandinfaet—Cottt—4Am»e, 
e.  16.  t.  5. 
A  pJainiiyhat  no  right  to  eottt  under  tht  ttatute  4 
Anne,  e.  16,  i.  5.  unlatt  tht  itfendmtt  lueeeedt  in 
one  or  more  ittuee;  thtrrfere,  to  a  declaration  in 
assumpsit,  irAsre  thedrfendant  hadpleadedteeeral 
pleat,  upon  which  ittutt  were  jomed,  and  alto 
one  to  wUeh  the  plmnliff  demurred,  the  ittuet 
being  found  for  the  pletntif,  and  tfterwardi 
judgment  being  given  for  the  drfendant  enthede- 

mmurrmw  • 


Held,  that  the  plaint^  ttat  not  entitltd  under  the 

above  ttatute  to  the  eottt  of  the  ittuet  found  for 

Mm,  no  ittue,  infaet.  having  been  found  for  the 

defendant. 

This  was  a  writ  of  error  from  the  jodgoent  of  the 
Court  of  Bxcheqner. 

Deelaration  in  attumptit. 

Pleat.— 1.  Non attumptit,  2, 3, 4, 5, aai 6.  Tm- 
verses  to  allegations  in  Uie  declaration ;  7.  In  ooo- 
ftssion  and  avoidance. 

The  plaintiff  jmnad  issoe  on  the  first  five  pleas, 
and  demurred  to  the  6th  and  7th.  The  issues  wsre 
tried  and  found  for  the  plaintiff,  but  afterwards  «n 
argnmeot  the  demurrer  iisiled,  the  Conrt  holdiiw 
that  the  declaration  was  insufficient. 

Phipton  for  the  pluntiff.— The  qoestion  is,  whe- 
ther the  plaintiff  is  not  entitled  to  costs  nnder  the 
statute  of  Anne,  on.the  issues  on  which  he  has  suc- 
ceeded. The  fifth  section  of  that  statute  (4  &  5 
Anne,  c.  16),  provides  that  if  any  of  the  metiers 
pleaded  be  judged  insufficiunt  on  demurrer,  costs 
shall  be  given  at  the  discretion  of  the  Court ;  or  if  a 
verdict  shall  be  fuand  upon  any  ittue  in  the  said 
cause  for  the  plaintilT  or  demandant,  costs  shall  be 
given  in  like  manner,  vnless  the  jodge  who  tried  the 
qnuse  certify,  &c.  The  words  are,  "  u  a  veidict  shall 
be  found,"  not  "  if  the  plaintiff  shall  have  judg- 
ment." It  may  be  that  the  authorities  are  some- 
what conflicting.  The  case  of  Bird  r.  Higginton, 
2  A.  &  E.  G96  ;  5  A.  &  E.  83,  8.a  is  iS  point. 
There  the  declaration  contained  two  counts,  and 
there  were  two  pleas  to  the  first  count  and  one  to 
the  second.  Issues  were  joined  on  one  plea  to  the 
first  count,  and  on  the  plea  to  the  second  count ; 
the  other  plea  to  the  first  count  was  demnired  to. 
The  issues,  in  fact,  were  tried  and  a  verdict  was  found 
for  the  plaintiff  on  the  issue  on  the  fiist  count,  and 
damages  assessed,  and  for  thedefendant  on  the  issue 
on  the  second  count  Afterwards  tlie  defendant  had 
judgment  on  the  demurrer,  and  it  was  held  that  tiie 
plaintiff  was  entiUed  to  the  costs  of  the  issue  on 
which  he  had  succeeded.  The  policy  of  the  statute 
was  to  give  the  plaintiff  costa.  rCoi.BBiD<»,  J. — 
Do  I  undentand  you  to  s^  that  lif  the  judgment  for 
the  plaintiff  is  arrested  on  the  ground  that  the  de- 
claration is  bad,  he  is  still  entitied  to  costs  ?]  I 
need  not  go  to  that  extent,  although  I  believe  there 
is  no  case  to  shew  he  is  not  so  entitled.  Jervis,  C  J. 
in  his  judgment  in  the  late  case  of  Caliendar  v. 
Hojet^d,20  L.  J.  66,  oonfirmioc  Bird  v.  Bigginton, 
and  Clor^v.  AlUUt,  4  C.  BTSep.  335,  goes  fuUy 
into  all  the  cases.  His  lordship  said,  in  reference 
to  the  judgment  of  this  Court,  w  the  cases  of  Par- 
tridge V.  Gardner,  4  Ex.  303;  and  HoweU  v. 
Sodbard,  4  Ex.  309,  which  cases  overruled  Bird 
▼.  Higginton,  "I  think  that  the  statute  will  not, 
on  consideration,  be  found  to  bear  the  construction 
which  has  been  put  upon  it  bgr  the  Conrt  of 
Ex.  That  Conrt  thought  that  it  was  bound 
by  authorify  to  take  a  different  view  from  tiie 
H-  B.  and  to  hold  that  when  a  plriiftiff  succeeds 
upon  loaie  ittuet  nf_  fact  only,  he  is  entitied 
to  the  costs  of  those  issues ;  but  yet,  that  when  he 
succeeds  on  all  qf  them,  he  cannot  have  any  costs." 
In  Clark  v.  AllaU  and  Caliendar  v.  Howard,  the 
defendant  succeeded  inhisplee;  is  these  any  distins- 
tion  when  the  plaintiff  foils  because  his  declaration 
is  bad?  [fjoid  Campbell,  CJ.— The  statute  of 
Anne  supposes  that  the  declaration  is  good ;  it  may 
be  a  case  of  hardship,  but  we  must  be  bomid  by  the 
existing  law.1  Withoot  the  statute  of  Aue  the  de- 
fendant ooold  not  have  pleaded  the  plea  that  was 
dcmnned  to.  The  words  and  policy  of  that  statote 
will  bear  out  the  plaintiff  unless  this  is  to  be  t»'"fn 
as  a  case  equivaient  to  an  arrest  of  judgmeat. 
It  is  not  stated  in  terms  that  in  the  case  at 
Bird  V,  Higgintvn  the  dacUntion  was  iiad, 
although  it  may  be  inianed  that  it  was,  aad  if 
that  were  so  that  case  is  identical  with  the  ps»- 
sent.    Tlieslatateof  Anne  is  founded  on  a  totaHr 


diifoient  poKey  from  the  statute  of  CSenCeatw. 
[Platt,  B.— The  statute  of  Anne  gives  to  flie  de- 
fendant certain  costs  which  he  had  not  before,  bat 
pots  him  in  peril  of  paying  for  a  bad  plea.  In  this 
case,  if  the  defendant  haJ  demurred  to  tiie  dedam- 
tion  tiie  plaintiff  could  not  have  sooceeded,  ao 
that  tlie  foult  arose  before  any  plea.  Maols,  J.— 
Bappose  an  action  in  which  there  are  several  deas 
under  the  statute  of  Anne — an  action  in  which  use 
are  no  damages.  Yet  the  daintiS^  nnder  Oe 
words  of  Hiat  statute,  would  be  entitied  to 
the  costs  of  the  issues  in  those  counta  oi 
which  he  sneceeds.  There  was  a  late  ease 
in  the  C.  P.— an  action  of  trover.  No  damages  bdag 
recoverable  in  an  action  of  trover,  there  would  be-mo 
costs  undo:  the  statate  of  Gloncester.  8t3l  Che 
statute  of  Anne  would  give  costs  to  tlie  denuniaatif 
he  succeeded  in  some  of  the  issues  upou  tiie  pieae 
pleaded  by  the  tenant.  Therefore,  altbcai^  the  de- 
claration may  not  shew  a  good  titie  to  damages,  and, 
therefore,  aeoosding  to  the  statute  of  douoeater,  no 
right  to  coste,  yet  be  may  be  entitled  to  costs  wate 
the  statute  of  Anne.] 

Ogle,  tor  the  defendant.— It  bdng  conceded  Mt 
the  declaration  is  bad,  the    defendant  is   ewtSOM 
to  the  judgment  of  the  Court  on  the  aaaicnBMBtef 
errors.    It  appeared  tiiat  a  company  waa  hable,  and 
the  action  was  against  three  individnab.    ThewioaK 
parties  had  been  proceeded  agunst,  and  tlie  da- 
fendaatewere  not  penonally  liable.    The  pisiniff 
having  demurred  to  the  6di  and  7 A  viett,  he  aigkt 
have  argned  the  deaMurer,  and  daring  obtained  te 
judgment  of  the  Court,  perhaps  tiie  defendantaiUK 
nave  witiidrawn  his  other  pleas ;  but  hegoevtotSsI 
and  succeeds  in  the  issaea  of  bet,  bat  Gi9s  m  fls 
issues  of  law.    This  isnot  acasefora  vnitafeneT; 
the  words  of  the  statate  ere,   "  That  tf  such  mattlfr 
shall  upon  a  demnrrerjobed  be  judged  insaffiaent, 
ooste  shaU  be  given  at  tlie  dieeretion  of  the  OsarL" 
[Maule,  J. — That  is  only  as  to  the  amount    All 
the  statutes  rdating  to  coste  UBS  those  words.    Lord 
Campbell,  C.J.— This  is  trying  to  subvert  esta- 
blished practice.    In  Coohe  v.  Soger,  2  Bmr.  73, 
the  point  was  raised  and  decided  j  and  it  was  again 
raised  and  the  decision  eonfinned  in  Duberley  y. 
Page,  2  T.  R.  391.]    Aocoidiog  to  the  tnie  coo- 
stenetioD  of  the  statate  of  Anne,  the  veidiet  mat  k 
found  en  issues  in  respect  of  which  tteremee  be 
judgment    There  is  notbiag  in  the  repsrt  of  JM 
V.  Ai0;iaseRto shew  tliat  the  dedaiatioBwaeiMd, 
and  Hut  will  be  foond  to  be  the  disHiMilMng 
featare  m  all  tiie -pteviona  caaes.     Here  &e  eaae 
is    totally    different      Tlw    feet    hsse    is,  ftat 
the    dedaiation   is    bad   in    ite    fomriltion.^U 
the   defendant    had    joined   issue    and    gone   to 
trial,  and  afterwards  judgment  had  been  saisaled. 
bacanse  of  the    badness   of   the  deslaiatioii,    the 
plaintiff  could  have  had  no  coste.    In  the  piMMft 
ease  the  defendant  has  judgment  upon  the  nUk 
rsoord;  but  that  cannot  entitle  the  plaintiff  to  Iku. 
The  case  is  the  same  as  immaterial  iasoes  foondfe 
a  defendant,  and  judgment  afterwatds  entesed  for 
the  plaintiff  non  obttante  veredivto,  in  wfaid  ea* 
neither  parfy  is  entilledito  coste.     He  died  CMk  i. 
Safer,  2  Burr.  758;    Ooodbutme  ▼.    ITiniaaw.  9 
Bine.  667.  '    . 

Maulb,  J.— 'It  is  iMBcuIt  to  sayfliattltttilUdl. 
is  wholly  immaterial  is  found  in  fevourof  anyc^ 
to  it  mattess  not  te  dtiier  parfy  which  way  tt3 
found.  ) 

Phifion,  in  repfyv-<<9'os<{*i>nie  t.  ITfiaisssa  dsM 
not  alfect  the  question.    The  23  Hon.  8,  c  16,  «« 
the  first  statate  that  gave  coste.    That  wa  folbiied 
by  the  statate  of  Jamee  1,  and  tiiose  by  fte  slainiv 
under  whidi  the  defendant  is  entitied  io  eoela.    fa 
Ooodbuma  v.  Bowman  it  was  decided  thrt  «Ar 
tbe  statate  of  Hemy  and  of  Gloucester  no  coste  «((• 
awarded ;  but  then  came  the  statute  af  Anas^  aol 
the  qoeation  is  whether,  if  tiieiAaintiff  fttb  m  soi^ 
issues,  he  is  not  entitled  to  some  costa    If  the  'de- 
fendant had  pleaded  aeis  ossMMMt^,  mid  tiwn  mni«& 
in  aircet  of  judgment  he  would  have  had  aa  eaalL 
bat  by  fteading  another  plea  it  is  now  caitaM 
tiwt  be  u  entitled  to  all  the  caste.    Hie  staMbeet 
le  did  not  mean  to  give  him  any  nrlrantMn. K 
—  intended  by  that  statate  that  the  phdMiffshoaH 
have  the  eoateofttose  issues  en  which  he  eoBeeei'-* 
and  ha  has  hare  succeeded  en  an  iaanewilksa 
meaning  of  the  statute  of  Ame,  ihonh  mak 
tiM  meaaiag  of  the  statate  of  Oteaeesti*. 

Lord  Campbbu,  CJ^— Mr.  Pbipson  in  hna 
ment  has  rsftmeJ  ns  to  ao  case  in  wUck 
have  been  given  to  thephdntiff,  his  decfami 
bad.  If  judgmsmt  bad  been  arrested  iha 
have  been  no  ooets,  awl  why  should  not  tba  mmm 
prinopUap^yr  The  statate  of  Ame  moeee*  «■ 
the  assuaiption  tbst  than  is  originaUy  a  rood  OB^ 
ofactMBdadased  in  thedadnUieB,  mid  iftfeoek 
no^  the  pUntiff  is  Mt  entitied  to  coste. 

■fadgmentfor  the  dtfiiummt. 
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JUDCeS'   CHAMBERS. 


BANKRUPTCY. 


Mtperttd  by  Sathi  Ouo  Maosas,  Bmj.  of  tlM  Hiddls 
Temple,  Barnter4t-L*w. 

Saturday,  Auff.  9. 

(Before  Mr.  Juatioe  Pattesow.) 

Shbpbbrd  v.  Geo.  De  la  Fokr  Bebisfokd,  Bart. 

Cjperotion  qf  t^  Iritk  Intolvent  Deblon  Act  in 

England — Duekarge  in  Ireland  from  EngtUh 

d*btt— Effect  of  in  England. 
MM,  that  a  duciarge  under  the  Iriih  Intolveni 

Debtort  Act,  3^4  Vict.  e.  10>  operatet  a$  a  bar 

to  debt*  due  from  the  intohint  in  Ireland  and 

alto  in  England. 

Thi<  was  an  application  for  a  ducharee  of  the  de- 
lendant,  Sir  Geo.  De  la  Poer  Berefford,  bart.  from 
the  custody  of  the  Sheriff  of  Middleaez,  upon  the 
ground  that  he  had  been  discharged  from  the  debt 
for  vhich  he  was  arrested  by  the  Irish  Insolvent 
Debtors'  Act. 

Judnnent  was  signed  in  the  action  Skepvard  t. 
Oeo.  De  la  Poer  Beretford,  bart.  prior  to  the  dis- 
dtiarge  in  Ireland,  aad  a  ca.  <a.*  issued  also  befiore 
the  discharge,  and  vras  renewod  afterwards  for 
%,43&l.  Is. ;  out  before  the  def^dant  was  arrested 
in  this  action,  he  was  arrested  upon  another  pro- 
oeetUng  in  Ireland,  and  became  a  prisoner  for  debt 
IB  the  gaol  of  the  Four  Courts  Marshalsea,  in  Ire- 
Und,  and  wlule  there  he  filed  a  petition  under  the 
InsolTent  Debtors  KiA,  3  &  4  vict.  c.  107,  on  the 
7th  of  September,  1843,  and  was  duly  discharged  on 
the  9th  of  May,  1845.  Subseqoentlv  he  came  to 
England,  and  for  the  last  fifteen  montos  had  resided 
here  until  bawai  arrested  on  the  Sth  of  August  last 
imon  the  original  judgment  obtuned  in  the  Court 
of  C.F.  An  affidavit  of  these  facts  was  sworn  at 
Sloman's  on  the  7th  of  August,  1851,  uid  to-day 

Leicie  (of  Ely-place)  applied  for  the  disdiatge  of 
the  defeuaant  oat  of  custody,  he  having  been  arrested 
for  a  debt  from  which  he  had  been  discharged  by  the 
Jmt  of  Ireland.  He  produced  the  original  adjudica- 
tion under  the  Irish  Act,  in  which  the  phuntiff's 
B^me  duly  appeared  in  the  list  of  creditors.  He  re- 
Bed  upon  Ewart  v.  Jonet,  14  Mew.  &  W.  784 ;  31 
I1.O.  115,  in  which  it  appeared  that  Maule,  J. 
I)iul  directed  a  discharge  under  similar  circumstances, 
and  an  action  was  brought  by  the  detendant  against 
tb«  plaintiff  for  having  arrested  him  at  all.  The  Irish 
Act  (s.  61)  provided  for  notice  to  be  given  to  cre- 
ditors in  Kngland,  and  tiiere  could  be  no  object 
la  that  KDless  the  Legislatiire  meant  the  diacbaige  to 
apriy  to  debts  incurred  in  England. 

PATTBgON,  J.  observed,  upon  looking  into  .Ewarf 
T.  Jonei,  that  there  was  a  Newfoundland  case, 
iriUdi  decided  that  a  certificate  of  an  insolvent  ob- 
tauned  in  Newfoundland  is  a  bar  to  a  debt  con- 
faacted  in  England  previous  to  the  insolvency  .(a) 

Gibbone,  for  the  pUintiff,  said  that  the  affidavit 
(3id  not  shew  the  plaintiff  was  nasoed  in  the  schedule. 
In  ttet,  Hkere  was  not  a  word  about  the  schedule 
and  the  si^jndiaation,  and  an  insolvent  was  only  pro- 
tected in  respect  of  debts  inserted  in  the  schedule. 

Jjewie  said  that  the  form  of  the  old  Insolvent  Acts 
were  somewhat  different  from  the  present,  and  the 
adjudication  formally  enumerated  the  creditors  from 
vrtioae  demands  the  msolvent  was  discharged.  With 
feipect  to  the  affidavit  it  said  that  the  insolvent  was 
(Hmoied  at  his  hearing  in  respect  of  this  creditor's 
MOt,  and  that  the  debt  for  which  Sir  George  Beres- 
ford  was  now  arrested  was  the  same  as  that  inserted 
in  tlie  adiudicatioo. 

Pattsson,  J. — He  affidavit  sajra  U  is  the  same 
debt  aa  appears  in  the  adindication.  They  have  ar- 
reated  this  gentleman  with  their  eyes  open.  They 
■uvt  have  known  that  they  liad  no  right  to  arrest 
flw  dftfpndant 

OiUant  said,  tlut  the  Act  enrassly  enacted  that 
H  ahould  not  extend  to  Scntlaad  or  England,  except 
wliera  otherwise  mentioned. 

tieme  said,  that  there  waa  an  express  decision  on 
Appoint. 

PAfTKSov,  J.— VHiere  waa  lodgment  recovered  ? 

,  Xiwit. — It  is  an  English  judgment. 

FA^rTBSON,  J. — I  am  called  upon  to  set  aside  a 
wit  issued  upon  an  English  judgment. 

Xewif. — In  Ferguton  v.  Spaneer,  the  objection 
tjnt.tbe  Act  should  not  extend  to  England  waa  con- 
jid*iedaadovamiled.(i)  In  Stein' 1  cue,  1  Roae, 
476,  it  was  held  that  an  English  commission  car- 


ta) FUlfoU  T.  Bttd,  1  Brod.  &  B.  IM. 


(fi)  In  IBM — ComBum   Fleas.  AraMMn  y. 
liecfVt  V.C.na—ttli,tai.Jt.k0.iep.    Ths'aWgneM 


dpraver,  2 


'  aa  Iri^  commiwion  of  baukmpt  (under  6  ft  7 

i4,  e.  14),  jay  maintain  an  aetioabere  to  leeuver  a 

ilaMaairtcaetad  with  the  baakroptia  this oosatrr.    Airia 

£8<a«ensiettUsitalat«'OM«aM  a  bar  M  weU  of  dekt* 
ban  the  baaknqtt  ia  Knglsiidaad  Saotlaad,  as  of 
)  iaoorred  by  bin  ia  Irelaaa. 
In   this     case   it    waa    contended    that  a  oertiflonte 
^afler  the  Irish  Bankrupt  Aet  was  no  bar  to  an  aetion  for 
•dsM  eontneted  here,  bn*  the  OUef  Joatice  (Tfadal) 
ll^l  lliia  M  im 
r.XtUtf  inWimjtmm,  ISM,  obtaineil  a  rale  «»  a 


ried  property  in  Scotland,  and  that  the  English  itf- 
tifieate  discharged  the  Scotch  debts.(a)  In  Rattrajr 
V.  WUle,  the  Scottish  judges  overruled -the  objec- 
tion that  the  English  Insolvent  Act  did  not  extend 
to  Scotland,  and  held  that  it  transferred  heritable 
property-  in  Scotland  to  &e  English  assigneea.(i) 
In  Edward*  v.  Ronald,  I  Knapp's  Privy  Conn.  Cas. 
259,  it  ins  held  that  a  certificate  obtained  in  England 
is  a  bar  to  debts  previously  contracted  at  Calcutta, 
although  the  creditor  had  no  notice  of  the  fiat,  and 
was  resident  at  Calcutta. 

Pattison,  J. — ^The  auestion  is  wbetiier  the  Irish 
Insolvent  Act  does  not  oischarge  the  insolvent  from 
this  English  debt.  I  think  it  does,  and  if  I  do  not 
discharge  him  no  one  else  will. 

Giblmu  contended  that  the  Irish  Act  only  applied 
to  Irish  judgments.  He  vras  a  prisoner  for  debt  in 
Ireland,  and  he  petitioned  the  Insolvent  Court  to 
be  discharged  from  debts  wifliin  its  jurisdiction. 

Pattesow,  J. — The  Irish  Act  vests  tiie  defend- 
ant's property  in  Inland. 

CHtbon*.—Ye»,  my  lord,  but  the  question  is  what 
is  the  benefit  of  the  Act 

Lewie  said  that  the  61st  sect,  expresriy  iHreeted 
notice  of  the  insolvency  to  be  given  in  England. 

Oibbone. — If  the  defendant  signed  a  warrant  of 
attorney  to  confess  judgment  in  Ireiaad  that  would 
not  be  a  chaige  upon  lands  here.  There  could  be 
no  diarge  upon  hu  future  property  here  under  the 
warrant  of  attorney.  Tlie  Slst  and  88nd  sections 
must  be  r»d  with  reference  to  Irish  judgments  and 
Irish  courts  unless  otherwise  declared,  Tlere  was 
not  a  single  word  in  these  sections  that  he  should  be 
protected  from  English  process  under  English  judg- 
ments. Phillipt  V.  Allan  (8  Bam.  and  Cres.  477), 
was  a  discharge  under  the  c«nto  bonormn.  in  Scot- 
land, and  it  was  held  to  be  no  discharge,  at  "all  in 
Enghkud. 

Zetrw.— That  was  overruled  in  Jonet  v.  4n- 
ttruther.    See  Manning  and  Gninger's  Reports. 

Oibbont. — ^That  is  a  Scotch  sequestntioh. 

X.«ii>>(.— Well ;  that  is  the  same.  The  7901  sec- 
tion of  the  Act  makes  the  property  of  the  insolvent 
"in  Ireland  and  elsewhere    liable. 

Gibbont  referred  to  Story's  CoinlHet  of  Laws,  to 
shew  that  there  -men  cases  which  fsU  short  of  a  full 
discharge.  There  were  also  several  cases  in  which 
the  Courts  had  said  that  they  would  not  interfere 
summarily,  but  leave  an  insolvent  to  plead  his  dis- 
chaige.  This  was  a  doubtful  point,  and  he  sub- 
mitted that  it  ought  to  be  discniMed  before  the  fUl 
Court.    He  submitted  that  the  insolvent  vras  not 


Tha  aMeiter-Ottunl,  «i»d  Umnlmg,  Seijt.  (in  ICohael. 
inaa  Tenn)  shewed  oanes. 

f.  JCtllji  and  BmmmtO,  in  support  of  tha  mle. 

After  a  ear,  adv.  vatt. 

TnrsAL,  CJ.  deKversd  tkejadgaentof  tha  Ooiwt,  aad 
intimated  tha*  their  opmion  was  that  tha  oaitifliiate  ob- 
tained nader  the  Irish  OomausatoD  by  thabaaknipt  itttai 
•11  hia  liahilitiee  both  ai  to  hii  biih  and  his  Engliah  cre- 
ditors. The  Conrt  thonght  the  point  had  been  decided  by 
two  oases  in  the  Irish  Conrt.  {Tranm  v.  Oallan,  in  the 
Conrt  of  King's  Bench  in  Irelind,  1  Hndaon  A  Brooke, 
lis ;  sod  Ho^rt  v.  £oe>,  in  the  Irieh  Court  of  Sxoheqner, 
1  Hndaon  &  Brooke,  4B4,  n.)  In  the  former  case  (TVnjoa 
T.  Cii^<<m)  the  qoestiaa  aaoM  under  6  Oeo.  4,  o.  Is,  and  it 
was  held  that  tea  asiimees  under  an  Bngliih  flat  might 
rae  ia  beland  for  adentcontraoted  there;  and  in  the  latter 
oai«'(Bi>;«r«v.£i»>)  it  was  held  that  anBn(}ish  oerUflcate 
waa  a  bar  to  an  action  for  a  debt  eootraoiad  In  InUaA 
ThelUthaaotionof  eOeo.  4,0.  I6,aga>taiDaa  reetrietioa 
■gatnet  the  extending  of  the  Eagliah  statata  either  to 
flimtlani  tr  Trtrkni!  in  tarmi  pirniatiljr  similar  te  thnae  rm 
ployed  in  the  ISlat  aeotion  .of  the  Iriali  Act ;  and  yet, 
observed  Lord  Chief  Jaatioe  Tindal,  notwithstanding  the 
reatriottre  danae,  the  Conrt  of  King's  Beaoh  ia  Lralaad 
held  that  the  debta  ia  Ireiaad  due  to  tha  bankropt  vested 
in  the  aaaignftwe  under  the  Bngliik  CcaaaaiMioB. 

(a)  Bcfttl  SmKk  qf  BttUmdy.  Bttt,  Antt,  aad  Co. 
John  and  Bobert  Stein,  T.  Smith,  B.  Smith,  and  J.  Stein 
oanied  oa  basineaa  aa  bankers  and  innranoe  brol^era  in 
Edinburgh,  nnder  the  firm  of  Soott,  Smith,  Stein,  and  Oo. 
They  were  elao  partners  in  a  trade  in  Iiondon,  wide*  the 
flna  of  Smith,  Stein,  and  Co.  Tha  Soottiah  flra  beoame 
baakiwpt  in  ISU :  the  BagHah  flrm  waa  alao  iasolvent  of 
conrae.  In  AagoatlBlS,  acommiaaionof  baakroptoyisaoed 
in  Bn^aad  againat  the  partaera  daaoribed  aa  carrying  on 
trade  in  Feochnroh^treet,  London,  onder  the  Hrm  of 
Smith,  Stein,  and  Co.  and  a  proriaioiul  aaaignment  wee 
execnted  the  aame  day.  The  Boyal  Bank  of  Scodaad 
helding  two  biHa  of  tha  HiieHiali  Bm,  made  the  oompaay 
bankrupt,  and  applied  for  aeqneetration,  bat  not  till  aAer 
tha  Knghah  cqaimiasion  waa  iaaoad.  Ilie  qoaation  was, 
whether  the  Bngliah  commiamon  exduded  the  Scottiab 
ae<meatration  ty  priority.  On  the  part  of  the  bank,  we 
had  no  uiiuueption  of  qneettoning  the  doetrlneof  AfreOen 
aad  JM#>  eaae,  wWek  woold  have  baen  vary  despaaate ; 
but  tha  diatinotion  we  took  aaatad  OB  the  aUreaaooa  between 
the  case  of  aa  iadividnalaod  thataf  a  oeatpany,  tha  ibnaer 
haTing  neoeaaarihy  cmly  one  domicile,  the  company  having 
in  thia  oaae  mamfestly  two,  one  in  Sngland  and  one  in 
Sootlandj  having  diaonot  seta  of  oreditora  in  thoae  two 
oountriea,  who  gave  them  credit  aa  aeparate  and  diatfaiet 
nompapiea.  and  who  ware  entitled  to  rely  on  tha  baakiwpt 
lanra  anil  the  nnnmn  nf  adaiiniattatina  aiifl|iajiiiaiil  Iheieiii 
pse^iwibed,  as  one  of  the  gioaada  of  their  cwsdit.  Thia 
diaUnotioo,  bowaver.  waa  aot  held  suSdant  to  ground  a 
diflbrent  dstermination  fWna  that  given  in  the  eaae  of 
AroMfra,  and  the  Conrt  theralbra  atmmad  tha  Seottlah 
aaogaatraUoB.    (BMhaaaa'a  Caaea,ni)|  1  Baae|4Bl,  aad 

(»}  8e»  this  Imp  ii  tsnt  eaaa  dsoidad  nadar  tha  asistl^ 
BngliakIa*ol>eatA«t,fh%  riposted  iaKaacaa'alBSsiraS 
Praotioe,  p.  Sll. 


protected  from  arrest  here  by  the  discharge  in  Irs- 
land,  and  if  there  vras  any  doubt,  that  his  lo^]•ld^ 
would  not  discharge  him  summsrily. 

Pattbson,  J.  said  that  it  was  dear  that  tiie  Irish 
Insolvent  Debtors  Act  vested  all  the  defehdaatft 
property  in  England  in  the  Irish  assignees  for  tiie 
beiwfitoftlie  cnditon,  aad  it  would  be  monstroaB 
to  suppose  that  when  all  his  English  moperty  was 
taken  away  he  was  not  to  be  protected  here.  The 
just  principle,  as  it  appeared  to  him,  was  that  a  mia 
should  be  protected  to  the  extent  to  which  his  pro- 
perty vested;  and  if  hia  property  in  this  oounfry 
vested  for  the  benefit  of  all  his  ciedlton,  he  ought 
certainly  to  be  protected  hare.  If  tliis  Act  was  per- 
mitted to  operate  upon  Irish  property  only,  then  he 
could  underptand  wny  ha  should  not  be  protected  in 
this  country.  There  was  not  an  argument  nor  the 
aliadow  of  an  argument  to  detain  this  defendant 
longer  in  custody,  except  these  words,  "  shall  not 
extend  to  England  or  Scotland,  except  where  other- 
wise expressed,"  but  that  has  been  several  times 
before  the  Superior  Courts  in  this  country  and  in 
Scotland  and  Ireland,  and,  after  full  consideration, 
overruled,  lie  was  obliged  to  act  as  the  statute 
directed,  that  if  the  insolvent  was  arrested  he  must 
apply  to  the  Oiurt.  out  of  niiicli  the  process  issued 
for  Lis  discharge. 

The  dsfandant  was  discbaiged  from  the  detsiner 
in  this  action,  aad  in  tlie  course  of  the  following 
Monday  front  fifteen  other  detainers,  liis  lords^p 
hsii«  satisfied  ^vkh  the  argiuent  in  tins  «aae.  Eaot 
party  paid  ilia  own  cost!. 


Vjim-t\inMtmf*an  Eirwn  Band's  Coma,  reported  |ij 

O.  B.  AiuruTT,  Esq,  Barrlater-at-Law. 
Ooma  or  Burtavnor,  Loasoir,  reported  by  Jetar  Af 

Forauir«va,  Esq.  BatTistar.at-Law. 

.  Oaaai  o>  BAZzasnor,  DimzK,  reported  b^Jt  liVg,  I 

Esq.  Baiiiatar  at  lam. 

CQUBT  OF  BAKKRUKTCY,  EAjBINGiHM^ 
8TKBBT. 
JWAm.  Aug.  8. 
(Before  Mr.  CommUtDH'  Fomi.AMwm.) 
JUTbomas. 
Whtre  m  btmimpt  had  atieandtd,  taking  waay 
with  Urn,  iaaar  to  murrtndtr  will  not  be  gttam 
until  the  aseasy  be  aeeotmtedjbr. 
The  bairiDopt  had  abseoade^  taking  witii  UsB>a 
sum  of  money.    Tlie  proper  day  for  Sie  ansHD^ff 
bad  passed. 

Lawrence  (solJcitar  for  bankrupt)  applied  f«*  baa* 
tosanender. 

Mr.  CoDSsissioBsr  FoicBi.AKanB.— I  makaifra 
rale  in  aU  cases  like  the  present,  tiat  until  tke 
bankrupt  shall  have  made  aaiends^  by  aceootipg  iw 
the  money  taken  br  him,  no  such  giaee'  as  leare.to 
suiraader  can  be  allowad  to  liim. 


««inii^ 

Beported  by  David  Cato  ICacbab,  Esq.  of  the 
Xampla,  Barrister  at  Law. 

Monday,  Aug.  18. 

(Betora  Mr.  Commissioner  Iiaw.) 

/teJoaaraBBiB. 

IntematiauMl  law. 

Qucre,  will  a  diieharge  in  England  from  Fntntit 

debit  operate  at  a  pntoelion  in  Fiwiee  t 
Held,  that  the  Court  will  not  take  notice  qf  ttnitt 

on  French  ereditort. 

Thia  was  an  application  to  be  adaitted  to  bail  tiO 
the  hearing. 

Mr.  Commissinuar  Law,  upon  looking  into  tha 
schedule,  observed  that  dl  tha  creditors  were  {tt 
Frsnce,  at  Paris. 

X.ein(  said  that  ilia  iiuaaiiiMi  of  the  effect, of  tlia 
discharge  under  tiie  Inealrent  Acta  in.  Ireiaad  had 
lately  been  discussed  before  Pattaaon,  J.  at  rhamhsff, 
and  he  Iiad  given  effect  to  adiachaige  in  Irdand. 

Mr.  Commissiooer  Law. — Ireland  aad  Franoe 
are  not  the  same  tikiag.  Tha  Act  requires  an  aduar- 
tisemant  in  the  Zoaflaa  Qatette.  How  liong  )itm 
the  iasolvent  been  in  tUa  country  ? 

X,ein«  said  since  1849. 

Mr.  Commissioner  LAW-^He  ana  banknvt  )■ 
Paris  just  before,  in  1848. 

Lewit.-^\t»;  the  debuin  the  lobednle.apa  Oe 
debts  of  tiiat  banknvtcy. 

Mr.  Comaiisaonar  Law^— Tte  people  liviac 
abroad  have  had  no  actioe.  (a)  Our  rolee  do  not  e*> 
brace  those  crediton.  If  theydid  they  would  oat 
have  five  days'  aotioa.  If  the  Court  thaacbt  tbit 
they,  were  to  have  Botioek;  they  vrould.  net.iiapa 
aaaed  five  days  for  them. 

Lewit  Bsid  that  the  ooasBanicaiian  jbetwam  4* 
couatriea  was  now  so  n^dd.  thathawsnUnadaBtak* 
they  shook!  all  have  notion. 

(a)  In  point  offset  the  Fransharsditan  had  jBotieaihllt 
what  the  learned  OnrnrnJaaioaer  naaat  WH,  that  #•  Vttt 
nika'  did  aet  aaibiaeu  a  proviaioa  ftir  ear  dee  oW'tMea 
creditorB.  he  ahoM  AsoUaa  t»  taksMKes  iSCaoohservbsa. 
This  will  be  evidaot  froan  the  eaBtext.—Bi 
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Mr.  CommMoimr  Law.— I  take  no  notice  of  ler- 
vice  on  French  creditors,  hto  or  not  Ute.  The 
serrioee  here  are  regular.  Bail  allowed, 

[Note. — A  bankmpt  who  hat  assigned  his  )iro- 
vtiu  to  his  assignee  under  a  French  oommissioii  of 
.  oankmptcy,  cannot  ^tennurds  ha  sued  in  the  British 
dominions  for  a  debt  proTed  nnder  it  {Qn«Hn  r, 
Moitnm,  I  Knapp's  Pht.  Conn.  Cai.  259.)J 

iri«|  Iftfyom. 

COURT  OF  CHANCERY. 

Seported  ty  J.  Buckkuc,  Bsq.  BarristeT'^t.lMr. 

Ftb.  5  taut  6.  oiui  May  19. 
HswsoN  V.  Cabolin. 
8tatmt»  of  Vnil*.  1  Viet.  e.  ^b—Rmi  eUargt  created 
bfwUf—ExtiHguukment  <if,  bo  tuttrgiient  eon- 
vtyanee  qfparl  qfprtmiit*  to  devieee  qfreHt. 
ff  a  teitalor  deeiee  a»  amndty  to  B.  and  tktreiy 
charge  it  on  certain  oremitet,  and  mbeemunt^ 
cowtey  a  portion  tf  to*  premitti  ekaryed  to  the 
define  if  the  rent-eharge,  the  rent-charge  it 
thereby  txttngnitked.    A  will  tpeakifrom  the 
death  Iff  th*  tettator  (1  Viet.  e.  26,  t.  24),  but  if 
a/?<r  the  execution  ^f  the  wilt,  and  brfere  the 
death  Iff  the  teetator,  an  act  it  done  by  Mmvhich 
hat  th*  ^ect  of  exttngnithing  or  revoking  the 
btgueit  at  to  the  portion,  it  it  to  revoked.    The 
wit  lit  not  let  up  by  the2ith  leetion  qftheilatnle. 
This  was  a  suit  by  Catherine  Rewson  by  her  next 
Mend.    The  bill  stated,  that  Edmund  daiolin,  by 
bis  will  bearing  date  the  601  December,  1838,  be- 
queathed to  the  ddf^dant,  Frederick  Carolin,  nine 
Souses,  to  hold  for  erer,  subject  to  an  annuitr  of 
TOf.  charged  thereon  for  the  plabttiir  during  her  life. 
That  sbortlv  prerions  to  his  oeath  the  testator,  by  a 
deed  of  indenture  bearing  date  the  7th  of  March, 
1846,  conTeyed  three  hooMS  in  Talbot-straet,  in  the 
city    of  DabGn,  and   which   were   three   of  the 
lioiises   previously   conveyed   to  the  defendant,  to 
tmsteeanpon  trust,  to  pay  to  or  permit  the  said 
Cadietine  Hewson  to  receive  the  rents  and  profits 
theieof  to  her  separate  use,  during  her  life,  with  a 
power  of  appointment,  and  in  ctefault  of  appoint- 
■MBt  by  her  to  heirs,  executors.  Mid  administrators 
of  the  plaintiff.    The  teetator  died  in  June  1846 
without  having  altered  his  will.    The  bill  prayed 
tint  the  annuity  might  be  dedared  to  be  well  chaiged 
<n  the  houses  bequeathed  to  the  defendant,  ex- 
dosively  of  diose  conveyed  to  Uie  plaintiff  by  the 
^eadof  BIir(liI846. 

Brtwtter,  Q.C.,  F.  FUxgerald,  Q.C.  with  Erham, 
/or  the  pbmtiffs.— This  is  a  devise  of  realty,  ud 
'does  not  come  within  the  rule  as  to  the  adonption 
«f  legacies.  They  died  Brown  t.  Peek,  1  Eden. 
140;  Stanley  v.  PaUom,  2  Cox,  183;  Pym  r. 
Itoekver,  5  My.  &  Cr.  29 ;  Doeyt  t.  Boucher,  3  Yo. 
&  Col.  368 ;  Rider  v.  Wager,  2  P.  W.  327.    By  the 


1  of  the  20th,  23rd,  and  24th  sections  of  the 
Statute  of  WUls,  1  Vict  c.  26,  this  bequest  cannot 
be  revoked. 

ChrUtian,  Q.C.,  X>eaty,  Q.C.  and  Overend,  for 
the  defendant— The  rale  as  to  ademption  applies 
to  real  eatate  as  well  as  personal.  (Ifooif  v.  Cin<, 
Free,  on  Ch,  182 .)  They  dted  JDawton  v.  Clarke, 
IS  Ves.  414;  Hall  r.  HiU,  1  Dr.  tt  War.  94; 
Booker  r.  Allen,  1  Rnas.  &  M.  270;  Maker  r. 
Tjmd^an,  2  Ir.  Jar.  74. 

His  IiORDSHip  having  shmtiv  expressed  his  then 
oirinion,  the  case  stooo  over  for  farther  considera- 
Ifoq. 

Monday,  May  19.— The  Lokd  Cbancbllor.— 
This  is  a  question  of  some  novdty.  [His  lonUiip 
stated  the  fects.]  The  wUl  of  Mr.  Carolin  was  made 
after  the  Stetute  of  Wills,  1  Vict  c.  26,  came  into 
OMation,  and  he  died  without  further  notidng 
enber  deed  or  vrill ;  under  these  drcumstances  tUs 
suit  has  been  instituted  by  Mn.  Hewson,  claiming 
her  annuity  as  well  as  the  three  houses  conveyed  to 
ber.  The  case  has  been  argued  upon  the  doctrine 
«f  ademption  or  satisbction.  In  my  view  of  this 
case  it  is  not  necessary  to  eonsider  tint  questioa. 
It  appears  to  me  that  the  devise  of  the  jointure  bdng 
oat  or  all  the  housee,  k  would  be  difficult  to  con- 
tend that  a  subsequent  conveyance  of  these  houses 
operated  as  a  satisbetlon  of  the  previous  devise  of 
Oe  annnity.  (Rider  t.  IVager,  2  P.  Wms.  333; 
Hatyt  V.  Boucher,  3  You.  &  Col.  397,  V.C.)  The 
qUMtnn  which  I  conodve  I  have  to  dedde  is,  what 
is  the  effect  of  this  deed,  having  regard  to  the  fccts 
of  the  rent-charge  being  one  bsuiog  out  of  all  the 
Muses,  and  to  the  well-established  rule  of  law  that 
If  a  man  has  a  rent-charge  and  becomes  the 
gimotee  of  a  part  of  the  bond  oat  of  whidi  the 
wnt  >»«nes,  the  whoU  rent  is  extinguished.  (Utt.  I. 
nZ).  («)  Asmniog  for  ao  iostantln  this  case,  that 
?•  '??'?&  instead  of  devising  this  lent-cbarge  to 
(hai^tiff,  had  conveyed  it  to  her  by  deed,  and  had 
nbseqnentlv  conveyed  a  portion  of  the  premises  out 
ofwUdi  It  issued  to  her,  ipto/aeto,  the  rent-charge 
wwtfd  be  extinguished;  and  even  after  the  death  of 
(a)  And  SM  Gilbert  OB  Baits,  in. 


the  grantor,  if  the  plaintiff  had  taken  a  conveyance 
of  these  booses,  the  effect  would  be  the  same — it 
would  extinguish  the  rent-charge.  I  am  unable  to 
distinguish  ue  case  from  dther  of  those  positions. 
If,  then,  the  fact  of  the  plaintiff's  taldng  this  rent- 
chaige  as  a  devisee  does  not  distinguish  this  case 
&om  that  I  have  referred  to,  and  ii  I  am  right  in 
saying  that  the  rent-charge  is  eztingaished,  the  vrill 
is  inoperative  to  that  extent;  it  is  a  spedfic  bequest 
ceasing  by  the  act  of  the  parties  to  exist  In  Srude- 
nell  y.  Boughton,  2  Atk.  272,  Lord  Hardwicke  says, 
"Beeides  these  express  revocations  there  are  virtual 
ones,  even  since  toe  making  of  the  statute,  as  by 
extinguishing  or  destroying  the  thing  devised;  and 
when  that  is  done  bv  the  testator  in  his  lifetime,  it 
must  prevail,  and  tnis  is  founded  upon  maxims 
of  law, — eettantf  cautd  eeteat  tffectut;  there- 
fore these  are  out  of  the  statute,  and  remain  as  they 
did  before."  As  to  the  admission  of  parol  evidence^ 
to  shew  the  intention  of  the  testator,  Vice-Chan- 
cellor Wigram.  in  Kirk  v.  Eddowtt,  3  Hare,  509, 
held,  that  evidence  was  admissible,  as  constituting 
an  eesential  part  of  a  transaction  subsequent  to  ana 
independent  of  the  will,  of  which  subseqaeot  trans- 
action there  was  no  evidence  in  writing;  and  that 
parol  evidence  was  not  reodvable  as  evidence  of 
revocation  or  alteration  of  any  part  of  the  will.  In 
Maker  v.  Lenigan,  there  was  no  room  to  doubt  the 
intention.  If,  then,  this  conveyance  has  the  eSfoct 
of  extinguishing  the  rent-charge,  the  question  arises, 
whether  the  operation  of  the  recent  Statute  of  Wills 
has  anj  eSeet  upon  the  case.  The  23rd  section  [his 
lordship  read  it]  does  not  apply  to  this  case.  The 
24th  section  enacta  that  every  will  is  to  speak  from 
the  death  of  the  testator,  unless  a  contrary  intention 
appear.  The  case  has  bieen  argued  as  if  there  was  a 
devise  of  the  rendne  of  the  housee  char^  with  a 
jointure,  but  the  cases  deariy  establish  this  proposi- 
tion, that  the  republication  of  a  will  after  revocation 
will  not  set  up  the  will  as  to  the  portion  revoked. 
(Ciirrer  v.  Bowlet,  2  Buss.  &  M.  300;  Povyty. 
Mansfield,  3  Myl.  &  Cr.  359.)  If  I  am  ri^ht  in  the 
view  I  take  of  this  case,  then  the  operation  of  the 
Act  would  be  as  a  conveyance  of  the  rent-charge  at 
the  time  of  the  death  of  the  testator,  but  if  the 
rent-ehuge  be  then  given  it  cannot  be  again  set  up, 
and  that  is  the  construction  which  has  been  already 
put  upon  this  statute  in  the  cases  of  Farrer  v.  The 
JBarl  tf  Winterton,  5  Beav.  1 ;  and  Mow  v.  Raitbeck, 
12  Sim.  123.  Viewing  the  case  in  this  light,  so  Ux 
tiie  will  has  operation  as  if  it  were  executed  at 
the  death  of  the  testator,  but  rendered  inoperative 
by  acta  intervening  after  the  execution  and  before 
the  time  of  the  testator's  death,  and  it  cannot 
be  again  set  up.  If  I  could  hold  that  the  will  was 
set  up,  I  should  then  admit  of  the  doctrine  of  deo- 
tion:  but  the  will  I  think  must  be  read  <n  totoornot 
at  all :  to  give  the  full  operation  to  the  will  would  be 
devising  the  property  of  one  person  to  another.  I  am 
therefore  of  opinion  that  the  rent-charge  was  ex- 
tinguished by  the  effect  of  the  deed  of  1846.  The 
bill  must,  therefore,  be  dismissed  with  costa. 

Bill  diimiited  with  eottt. 


By  the  lltb  artida  of  tiie  sdieme  it  wkt  i 
that  part  of  the  daily  instructions  in  thenidadiooli 
should  consist  in  reading  the  Holy  Scripture*  wi&> 
out  note  or  comment ;  and  that  tm  that  puipeae  th* 
scholars  diould,  at  any  hour  each  day,  to  he  ftxad 
by  the  governors,  be  inaoed  in  two  separata  moass, 
—the  Protedsato  in  one  room,  and  the  P'^— n 
Catholics  in  another, — and  that  while  thereiii  the 
Proteatanto  should  read  the  Holy  Scriptures  widioBt 
restriction,  and  that  the  Roman  Catholics  shonld  read 
such  portion  or  portions  of  the  Holy  Scriptures  as 
contamed  in  the  volumes  entitled  "  Scnptural  ' 


Friday,  December  6. 
(Before  Bkookk,  M.C.) 
The  ATTonNBr-GEKEBAL  r.  Fitzoebald. 
A  tettator  bequeathed  the  reiidue  qf  hit  eitate  to 
hit  two  exeeutort,  "  to  be  if/  them  appropriated 
to  the  educating  of  the  children  0/°  the  poor  in 
Ireland,  prineipally  thote  m  and  about  Limerick, 
at  they  (my  exeeutort)  in  their  better  judgment 
ihall  deem  meet,  to  give  thit  beguett  the  moit 
extentive  effleaey."    The  tettator  and  hit  two 
executor*  were   membert  of   the   Bttablitked 
Church,  tchoolt  having  been  eiiablithed  by  the 
Court  under  the  truitt  iff  the  will : 
Held  by  Brooke,  M.C.  on  a  rrference  to  him  to 
appomt  govtmort  iff  th*  charity,  all  the  other 
Mattert  of  th*  Oturt  concurring  in  the  like  opi- 
nion, that  he  wa*  bound  to  appoint  membert  qf 
the  Church  to  which  the  teetator  belonged. 
In  this  case  a  bill  was  filed  for  the  adroioivtration 
ofthetrastoofthewillofapersoniiainedLeamy,who, 
after  providing  by  bis  will  for  various  relatives  and 
friapds,  bequeathed  the  residue  of  his  estate,  amount- 
ing to  about  14,000{.  to  his  executors,  "to  be  by 
them  appropriated  to  the  educating  of  the  children 
of  the  poor  in  Ireland,  prindpally  uose  in  and  about 
the  dt^  of  Limerick,  as  they  (my  executors)  in  their 
better  J  adgment  may  shall  deem  meet,  to  give  this 
beqiiest  the  most  extensive  efficacy."    By  a  decree 
of  Lord  ChanoeUor  Burden,  of  the  19th  Nov.  1843, 
a  scheme  was  settied  for  tiie  regulation  and  esta- 
blishment of  schools,  by  the  third  artide  of  which 
scheme  it  was  provided  that  the  governors  for  the 
time  being,  or  the  m^ority  of  them,  who  should 
be  present  at  a  meeting  duly  convened  for  the  pur- 
pose, shonld,  upon  the  death  of  any  governor,  or  his 
becoming  incapable  of  acting,  or  refusing  to  act  or 
being  drairons  of  discontinoing  to  act  as  governor, 
have  power  to  appoint  any  oth^  person  residing  or 
having  property  vrithin  the  dty  of  Limerick,  or 
vrithin  twenty  miles  thereof,  to  be  a  governor,  subject 
to  the  approval  of  the  Court  of  Chancery  in  Irdand. 


sons,"  now  read  in  the  schools  under  the  Board  of  Na- 
tional Education.  The  teetator  and  the  two  exeea- 
tors  whom  he  had  by  Us  wfD  appointed  were  ptorei 
to  have  been  Protestants.  Two  of  the  govnnan 
having  resigned,  the  others  elected  the  B""""  C^ 
thoUc  Bishop  of  limerick,  and  Dr.  Geary,  aito  a 
Roman  Catholic,  in  thdr  room ;  and  tresenteJ  s 
petition  to  the  Lord  Chancellor,  pisyiag  him  ta 
ratify  the  ^pdntment  and  for  a  referenn  to  Oe 
Master  to  mquire  and  report  whether  it  wodd 
be  for  the  advantage  of  the  charity  to  jmcotlj 
the  11th  artide  of  the  scheme  so  aa  to  adait 
of  the  sdiools  being  placed  under  the  ooBtiel 
of  the  Board  of  National  EdncatiDB.  Oa  the 
13th  of  November  an  order  was  made  br  tin 
Lord  Chancellor,  referring  it  to  Master  BrooM,  to 
inquire  and  report  whether  it  would  be  for  tiie  hoe- 
fit  of  the  chan^,  that  any  modification  in  the  Tltk 
artide  of  the  scheme  should  be  made  so  aa  to  enails 
the  petitioners  to  place  the  schools  in  oonnectioa 
with  the  Board  of  National  Education;  and,  aecondy, 
to  approve,  if  he  should  think  fit  of  the  nfilnrtinn  at 
governors  made  by  the  petitionera. 

Berkeley  appeared  on  behalf  of  the  Attorney- 
General,  and  urged  on  the  first  question  that  ne 
modification  of  the  11th  article  of  toe  sfhnme,  wtieh 
the  petitioners  sought  was  net  in  contnTentioB  «f 
the  testator's  intentions ;  and  that  the  acitoob  meU 
be  rendered  more  useful  and  efficient  by  being  pisesd 
in  connection  with  the  Board  of  National  Ednostiaa; 
and,  on  the  second  Question,  he  contended  thst  the 
governors  who  had  been  selected  were  pmpfi  per- 
sons to  be  appointed,  for  that  though  ttie  taeUtat 
was  a  Protestant,  the  benefit  ha  contemplated  wsi 
of  a  general  and  not  a  sectarian  character;  and  Ibit 
it  was  for  the  benefit  of  the  poor  of  Limerick  m 
general  that  a  bishop  of  the  same  reGgioas  iiuias 
sion  as  themselves  should  be  appointed,  and  that  tie 
question  was  dedded  b^  the  fact  of  two  of  the 
governors,  who  were  appointed  by  the  ofigiaal  decree 
of  Sir  Edward  Sngden  having  been  Roman  Catho- 
lics. 

Masteb  Bbookb. — In  tiiis  case  two  fistinct  sab- 
jecta  have  been  referred  to  me  by  tiie  Losd  Chancel- 
lor respecting  Leamy's  £ree  schools  in  the  dty  of 
Limerick,  first,  to  inqnire  and  report  whedier  any, 
and  what  variations,  shonld  be  made  in  the  fl»«"T 
approved  of  by  Sir  Edward  Sugden,  and  embofiad 
in  the  decree  in  this  canse  pronounoed  by  him ;  ao 
as  to  enable  the  governors  to  place  the  acbootsia 
connection  with  the  National  Board  of  Kifanatiesi. 
Secondly,  I  am  directed  to  appdnl  two  gmeiuuta  of 
these  schools,  in  the  room  of  two  gentlemen  who 
have  resigned.  As  to  the  former  question  I  hava^ 
after  mudi  consideration,  formed  a  very  denr  opiniaa 
that  no  such  alteration  ought  to  be  made,  and  Hat 
these  schools  ought  not  to  be  placed  in  oonnectiaa 
with  the  Board  of  National  Eancatioa,  my  reaaeat 
for  this  oonclnsioo  shsU  be  fully  stated  in  my  repast 
to  the  Lord  Chancellor;  at  pKsent  itis  enoogfa  to 
mention  two ;  first  that  having  requested  the  now 
acting  board  of  governors  to  tnmish  me  vrith  their 
individual  advice  and  opinion  on  the  subject,  five  oat 
of  the  eight,  have,  tiuongh  thdr  solidton,  lantintuJ 
against  the  change  and  most  of  them  rniiilnuiii  ii^ 
not  only  as  unwise,  but  also  si  extremely  ofensiia 
to  their  own  consdentious  prindples;  my  aeoaad 
reason  is  a  purely  legal  one, — th^  scfaoois  mo  at 
present  under  the  control  of  the  Court  cf  Chaaoaryx 
the  Court  cannot  divest  itself  of  this  daty  and 
responsibility.  The  propoasl  is  to  daee  the  adioeii 
under  the  control  of  the  National  Board  of  KdiM^ 
tion,  a  body  over  which  this  Court  has  no  — ''I'lily 
whatever.  How  can  the  Charity  at  ODoe  aerve  two  in- 
dependent masters  ?  And  what  ri^t  Ium  the  Coort  cf 
Chancery  to  depute  ita  daties  to  another?  to  a  body 
which  it  cannot  control,— a  body,  too,  apipesBtad  by 
the  Crown  and  removable  at  ita  pleasoic,  and  whin 
is  not  like  a  Court  of  equity,  bound  kr  fixed  aal 
well-known  rules,  but  is  guidsd  aoMy  by  ita  owb 
discretion.  I  know  of  no  preoedeot  or  |aiaii|JO 
whiclw would  justify  suc&  an  act;  and  it  aeema  to 
my  judgment  so  unoonstitotional,  that  all  the  pio- 
speeta  of  increased  ftands  and  enlarged  aanfalafai 
for  the  school,  whidi  have  led  to  the  laminat. 
ought  not  to  induce  me  to  sanction  it.  My  pite- 
dpal  olqect  at  present  however,  is  to  i  ndaia  tlw 
groBuds  upon  which  I  fed  mysdf  constnxDed  te  act 
with  reference  to  the  second  branch  of  the  osdsr, 
namdy,  the  appointment  of  two  new  giiiiimas, 
which  involves  a  very  serious  and  important  qi«aa> 
tion.  Mr.  Leamy,  the  testator,  by  whoes 
cent  bequest  those  schools  were  finrnded.  i 
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hmTO  baen  originally  a  Eoman  CatboUc;  but  it  wai^  mercr,!f  it  were  to  fo  abroad  that  the  CoortofChan' 


prored  in  the  caiue,  and  so  fonnd  by  Master  Towns- 
end,  that  he  became  a  Protestant  ud  so  continued 
until  his  death ;  by  Ms  will,  after  proriding  liberally 
for  rdatires  and  finends,  he  bequeathed  the  residnei, 
saioanting  to  abont  14,000/.  to  his  two  execntors,  also 
Brotestants,  in  these  words : — "  To  be  bv  them  ap- 
pioiniated  to  the  edncation  of  the  children  of  the 
IKior  in  Ireland,  prindpally  those  in  and  abont  the 
city  of  Limerick,  as  they,  my  executors,  in  their 
better  iodgment  shall  deem  meet  to  give  this  be- 
<iaest  the  most  eztensiTe  eflScacy."    Hus  charitable 
beqaeat  came  to  be  administered  in  this  Cooit.    A 
scheme  was  approved  of  by  Sir  Edwaid  Sngden, 
when  Lord  Chancellor;   a   Board   of  Goremots 
was  appointed,  schools  have  been  built,  and  are  now 
in  aetire  opention;  there  are  now  eight  governors 
actnaUy  in  office,  all  of  them  members  of  the  Bsta> 
hlished  Chnrch,  and  at  a  meeting,  at  whidi  fonr  of 
them  attended,  men  of  the  highest  character  and 
station,  they  selected  to  fill  the  vacancies,  and  have 
aobmitted  to  the  Court  for  its  approbation  the  names 
of  two  Roman  Catholics,  one  of  theta  a  bishop  of 
that  church,  and  the  other  a  physician  and  a  nagis- 
trate.    The  question,  then,  for  my  decision  is  simply 
this,  can  I,  with  due  regard  to  this  intentions  of  tus 
Protestant  testator,  appoint  two  Roman   Cadiolic 
trustees  to  execute  those  trusts  of  his  will  which 
relate  to  education.    It  gives  me  great  satisftction 
that  in  the  case  before  me  this  question  assumes  its 
most  abstract  form.    I  have  not  in  my  mind  the 
slightest  doubt  as  to  the  individual  merits  of  the 
gentlemen  thus  put  in  nomination.    The  characters 
of  the  governors  who  made  the  selection  is  a  gna- 
EMitee  that  their  choice  fall  upon  men  every  way 
vrorthy  of  confidence.    But  placed  as  I  am  in  a 
p<«ition  every  day  demanding  the  frequent  consider- 
ation of  such  questions — having  before  me  at  this 
xnoment  a  reference  to  settle  a  scheme  for  education 
under  the  will  of  a   Presbyterian— likely  at   any 
moment  to  be  called  on  to  do  the  same  under  the 
bequest  of  a  Roman  CathoUe— I  am  ibroed  to  con- 
aider  such  cases  with  a  view  to  the  establishment  of 
•  general  and  impartial  rule.    Suppose  the  testator 
bad  lived  and  died  a  Catholic,  and  had  intimated  in 
the  very  words  of  this  will  a  simihr  bequest  to  two 
cseentors  of  his  own  faith,  and  that  this  Court  was 
caUecI  on  to  nominate  a  Protestant  bishop  and  a 
Protestant  layman  among  the  trustees,  I  should  anti- 
cipate an  honest  and  indignant  remoustance  on  the 
part  of  zealous  Roman  CMholies.    They  would  uige 
that  the  testator,  in  committing  the  execution  of  his 
parp>oee  to  the  judgment  and  discretion  of  trustees 
of  his  own  communion,  had  clearly  shewn  his  intent 
that  the  government  of  the  charity  should  lie  in  the 
bands  of  members  of  his  own  church;  when  this 
Court  undertakes  to  carry  into  execution  the  trusts 
of  a  will,  it  engages  to  fuMl  all  the  lawful  intentions 
ef  the  testator,  so  &r  as  they  can  be  gathered  from 
the  words  of  the  will,  or  from  the  drcumstanoes  in 
which  he  was  placed  at  the  time  of  writing  it.    It  is 
my  duty,  therefore,  en  this  reference,  to  appoint 
w^iidi  trustees  as  I,  in  my  conscience,  believe  he 
would  himself  have  selected.    I  represent  him  on 
this  occasion,  and  must  act  as  I  presume  he  would 
have  acted.    These  ooosiderations  apply  with  aug- 
Biented  force  in  a  countnr  like  this,  where  tb«e 
esista  so  much  diversity  of  religious  opinion:  and, 
therefore,  the  Masters  of  this  Court  feel  doubly 
aoxions  to  hold  an  even  balance  in  all  cases  involving 
■tfie  rights  of  consdenoe.  In  the  ease  I  have  supposed  of 
s  Roman   Catholic  testator,   who  selected  Roman 
Catholic  executon,  would  it  not  imply  a  total  disre- 
serd    of   his  intentions   if  I   were   to   introduce 
Proteetants,  and  still  more  a  Protestant  clergyman, 
among  his  trustees  ?    Would  not  such  an  act,  where- 
erer  it  was  heard  of,  offend  the  rnligious  feelings  of 
all  denominations  of  Christians  ?    Feelings  which 
this  Court  is  bound  to  respect,  and  which  cannot  be 
alighted  without  lowering  its  character  and  usefnl- 
oeai.    Every  parent  knows  that  his  children  may 
possibly  become  wards  of  Chanccij,  and  be  educated 
tinder  its  control ;  every  donor  of  a  charitable  trust 
fond  knows  that  it  may  come  to  be  administered 
itere;  justice  and  sound  policy  equally  demand  that 
these  powers,  intmsted  to  this  Court  for  the  public 
pood,  should  be  exercised  by  fixed  and  known  rules, 
mteHigible  to  all,  and  such  as  the  moral  sense  of 
ereiy  candid  msn  will  recognise  as  iiiir  and  equal 
nles,    which  will  be  available  to   every   class  of 
Quistians  alike,  as  a  barrier  against  the  intrusion  of 
hostile  influences,  and  securing  to  each  in  its  turn  its 
tost  and  reasonable  claims.    On  these  grounds  it  is 
Aat,  in  all  ordinary  cases,  ward*  of  Chancery  are 
coDmiitted.to  the  care  of  guardians  and  instructors 
of  their  own  communion ;  on  these  grounds  I  con- 
ceive that  religious  and  educational  trusts  shoidd 
always  be  continued  under  the   control   of  per- 
aons  whose  sentiments  on  such  subjects  correspond 
wifli  those  of  the  donor,  and  of  the  original  trustees 
sdscted  by  himself.    Every  one  who  dedicates  a 
large  sum  to  the  edncation  of  the  poor  is  a  public 
ben^actor,  and  such  benefactors  are  chiefly  to  be 
found  among  men  of  strong  religions  impressions. 
Would  it  not  then  seriously  discourage  such  acts  of 
■  'VOIm  ZVZZ.  «•.  ftftl. 


eery  administers  such  trusts  according  to  its  own 
views,  without  regarding  the  professed  opinions  of 
the  donor?  Such  are  ue  principles  upon  which  I 
have  always  acted  since  I  sat  here,  in  every  case  to 
whidi  the^  are  applicable  t  and  th^  seem  to  me  so 
just,  that  if  this  were  the  case  of  a  Roman  Catholic 
trust,  I  should,  without  scruple  or  delay,  have  ra- 
iected  the  nomination  of  Protestant  governors.  But 
being  myself  a  Protestant,  and  fearing  lest  that  cir- 
cumstance should  in  any  degree  bias  my  judgment, 
I  requested  the  opinion  of  my  brother  Masters  upon 
the  question  in  its  most  abstract  form ;  for  this  pur- 

Kse  I  stated  the  precise  words  of  the  bequest— as  I 
ve  already  read  them ;  and  that  on  a  reference  to 
nominate  governors,  it  was  proposed  to  have  a 
mixed  bowd  of  Roman  Catholics  and  Pro- 
testants, and  I  added  three  queries,  viz. — first : 
Sup|>odng  the  case  of  a  Roman  Catholic  testator 
appointing  tsro  Roman  Catholic  trustees,  and  con- 
sidering the  presumable  intent  of  the  testator,  would 
it  be  a  due  execution  of  the  trusts  of  his  will  to  ap- 
point such  a  mixed  board  ?  Secondly,  suppose  the 
same  facts,  with  this  only  difference,  that  tne  tests- 
tor  and  his  two  executors  were  of  the  Established 
Chnreb,  how  would  the  Masters  deem  it  just  and 
prudent  to  act  ?  Thirdly,  suppose  the  same  state  of 
nets,  only  the  testator  and  executors  were  Presby- 
teriras,  connected  with  the  Sjmod  of  Ulster,  would 
the  Masters  introduce  either  Roman  Catholics  or 
members  of  the  Established  Church  among  the 
guardians  ?  Upon  these  questions  I  have  been 
nvonred  with  the  following  answers :  —  Master 
Henn's  opinion  is  as  follows : — In  the  several  cases 
above  put  I  would,  in  the  absence  of  any  positive 
evidence  of  intention,  presume  that  the  founder  of 
the  charity  wished  uat  his  instructions  should  be 
carried  out  by  persons  of  the  same  religion  that  he 
had  himself  professed ;  and  therefore  I  would,  in 
such  case  appoint  trustees  of  that  religion,  unless  I 
couM  clearly  perceive  that  by  doing  so  I  would 
frustrate,  instead  of  effectuate,  the  object  of  the 
founder.  It  is  clear  in  each  case  put  that  he  must 
have  thought  his  intentions  could  have  been  carried 
out  by  persons  of  his  own  reli^on,  and  his 
selection  of  them  raises,  in  my  opinion,  a  strong 
presumption  that  he  preferred  having  those 
mtentions  csrried  out  by  them.  On  that 
presumption  unless  rebutted  by  sufficient  eridence,  I 
should  act.  If  he  had  appointed  executors  of  dif- 
ferent religious  opinions,  I  should  appoint  mixed 
trustees,  although  I  ikiight  be  of  opiidon  that,  under 
existing  circumstances,  it  might  not  be  the  most  eli- 
gible mode  of  having  the  trusts  effectually  carried 
out,  itill  I  would  feelmyself  bound  to  give  it  a  fair 
trial,  beliering,  as  I  would  in  that  case  believe,  that 
it  was  the  founder's  own  wish  that  they  should  be  so 
executed;  what  the  founder  himself  ifiti  I  would 
presume  he  would  under  similar  drcamstances  do 
again,  unless,  as  I  have  said,  the  contrary  should  be 
clearly  shewn,  or  that  it  could  be  shewn  that  by  so 
doing  his  intentions  could  not  be  carried  out.  Master 
Litton  says,  on  first  query :  "  In  my  opinion,  it 
clearly  would  not."  On  second  query :  "  I  should 
deem  it  my  duty  clearly  to  appoint  as  governors 
members  of  the  Established  Chnrch  and  none 
others."  On  third  query :  "  I  should  not.  I  should 
appoint  in  such  cases  Presbyterians  connected  with 
the  Synod  of  Ulster.  I  do  not  feel  any  doubt  or 
difficnitv  in  respect  of  the  opinions  I  have  above 
written  in  reply  to  Master  Brooke's  queries.  The 
duty  of  a  Court  of  Equity  is  in  such  cases  to 
carry  out,  as  fiir  as  it  shall  be  practicable, 
the  wishes  of  the  testator,  expressed  or  implied, 
and  in  the  several  cases  put  by  Master  Brooke, 
the  subject  of  his  queries,  the  wishes  of  the  tes- 
tator, cannot,  in  my  opinion,  admit  of  any  doubt." 
Master  Murphy  says, —    I  fully  concur  in  the  replies 

S'ven  to  those  queries  by  Master  Litton."  And 
laster  Lyle, — "  I  altogether  concur  in  the  opinion 
as  expressed  by  Master  Henn,  and  in  the  reasons  he 
gives  for  it."  I  feel  very  grateful  to  my  brethren 
for  their  assistance,  and  cannot  but  think  that  this 
unanimous  judgment  of  men  of  so  much  ability, 
learning,  and  experience,  is  for  me  a  conclusive  au- 
thority, and  vrill  prove  a  very  valuable  guide  in 
future  cases  of  this  kind,  if  in  this  instance  it  shall 
meet  with  the  approbation  of  the  Lord  Chancellor. 
The  governors  inform  me  that  they  consider  the 
question  concluded  by  the  fact  that  among  the 
governors  appointed  by  Lord  Chancellor  Sugden 
were  two  Roman  Catholic  gentlemen.  If  that  emi- 
nent jud(|e  had  ever  considered  and  decided  the 
(luestion.  It  would  of  course  have  been  to  me  a  bind- 
ing authority ;  but  I  was  myself  of  counsel  at  the 
hearing,  and  certainly  I  have  no  recollection  that  any 
such  question  was  argued,  or  even  raised,  on  that 
occasion,  neither  does  any  such  appear  in  the  decree. 
Everv  lawyer  knows  that  no  acts  of  a  judge  are  of 
any  weight  as  aut^srity,  unless  done  advisedly  and 
upon  discussion ;  and  therefore  I  must  consider  this 
question  as  quite  unaffected  by  the  circumstance 
which  I  have  mentioned.  The  result  is,  that  I  must 
repcHi  to  the  Lord  Chancellor  that  I  do  not  approve 
of  the  candidates  Klected  by  the  present  board.    If 


I  am  wrong  in  this  decision,  his  lordship  will  set  m  e 
right;  if  not,  it  is  for  him  to  order  the  Board  to  pro- 
ceed to  a  new  nomination. 

Feimarp  6  aitd  17. 

McKPHT  V.  KlLLBB  and  OTHiaa. 

Award— Rmle  qf  Oiwrt-9  ic  10  Wm.  3,  e.  15— 

Jwritdietbm  of  Court  qfEguU]/. 
If  a  stiimtsitra  to  arUtration  ie  made  a  m/e  of 
Court,  umdar  tie  provitions  qfthtSif  10  Wm.  3, 
e.  15,  the  court  tvktre  the  rult  it  made  it  the 
proper  place  to  applp  to  eet  aeide  the  award,  if  it 
ie  obtained  by  parttalitp  or  eorruptitm.    But,  \f 
the  award  Se  on  the  face  qf  it  a  nulUtp,  the 
Court  will  treat  it  at  ff  no  award  had  been  made  i 
and  on  a  Hit  or  petition  (13  if  14  Viet.  e.  89,  Ir.) 
to  take  the  partnerthip  aeeounti,  will  CMtreite 
itt  juritdietton,  notwithttanding  that  the  tub- 
mittion  hat  been  made  a  rule  tjf  a  court  if  law, 
and  will  direct  a  reference  to  fate  the  aecounte. 
This  was  a  cause  petition,  and  prayed  a  reference 
to  the  Master  to  take  partnership  acoonnta  between 
the  petitioner  and  the  respondents.    The  partner- 
ship agreement,  after  stating  the  terms  upon  which 
the  partnership  was  to  snbsirt,  contained  a  clause  to 
the  effect  that  if  disputes  should  arise,  the  arrange- 
ment  of  them  should  be  left  to  arbitration ;  dispnte* 
having  arisen,  the  partners  by  deed  of  submission 
dated  m  February  1848,  covenanted  "  well  and  truly 
to  stand  to,  observe,  perform,  fulfil,  and  keep  the 
award,  arbitration,  final  end,  and  determination  of 
M.  M.  and  F.  L.  arbitrators,  indifferentiy  chosen  as 
aforesaid,  to  arbitrate,  award,  judge,  and  determine 
upon  the  matters  to  them  referred,  &c.  so  as  the 
said  award  be  made  in  writing  under  their  hand  and 
seals,  ready  to  be  delivered  to  the  said  parties  on  or 
before  the  first  day  of  May  next;"  and  then  i 


that  "  this  submission  should  be  made  a  rule  of  her 
M^jestv's  Court  of  Queen's  Bench  in  Ireland."  (a) 
The  submission  was  made  a  mle  of  Court,  but  the 
arbitrators  did  not  deliver  their  award  till  after  the 
1st  of  May,  1848 ;  nor  did  they  make  it  under  thrir 
hands  and  seals,  as  required  by  the  deed  of  submis- 
sion. A  case  of  acquiescence  was  endeavoured  to 
be  established  by  the  affidavits  of  the  respondents. 

Brewtfer,  Q.C.  with  Thomat  Jonet,  for  the  peti- 
tioner, dted  Thain  v.  Tilotii,  Pal.  109;  GardenfiM 
V.  Lane,  lb.  121 ;  Hendereon  v.  Williamton,  I  Strs. 
116;  Bverard  v.  Patienon,  2  Maisb.  302,  304; 
Kennard  v.  Harrie,  2  B.  &  C.  801. 

Chriitian,  Q.C.  and  Lawleit,  contri.— The  juris- 
diction of  a  Court  of  Equity  is  ousted  if  the  submis- 
sion be  made  a  mle  of  a  Court  of  Common  Law. 
{NiehoU  V.  Roe,  3  Myl.  &  K.  431 ;  Nicholt  v. 
Chalie,  14  Ves.  265;  Auriol  r.  Smith,  I  T.  &  R. 
121 ;  Heminp  v.  Swinnetlon,  2  Phil.  79 ;  Gwinneti 
T.  Banniiter,  14  Ves.  430;  Dame  v.  Geltp,  1  Sim. 
&  Stu.  411.)  ^  An  award,  thongh  irregular,  may  be 
enforced  if  it  be  acquiesced  in  by  the  parties. 
(Hawkeiworth  y.  Bramall,  5  Myl.  &  Cr.  281 ;  JTeiif 
V.  Bltlob,  3  East,  18 ;  Morgan  v.  Mather,  2  Ves. 
jun.  15;  Wrightion  v.  Bj/water.  3  M.  &  W.  199; 
Andenon  v.  Darejt,  18  Ves.  447;  Puller  v.  Fenwieh, 
3  C.  B.  705;  Norton  v.  Moteale,  2  Vem.  24; 
J2ou/A  V.  Peach,  2  Ans.  519;  Broum  v.  Brown, 
1  Vera.  157.)  As  to  errors  in  accounts  by  arbitra- 
tors they  cited  PkiUipt  v.  Evtnu,  12  M.  &  W.  309; 
Hagger  v.  Baker,  14  M.  &  W.  9;  Wiwn  v.  Nichol. 
ton,  7  C.  B.  819. 

Monday,  Feb.  17.— The  Loao  Cbancellob.— 
A  petition  was  presented  in  this  case  to  take  cert^ 
partnership  accounts.  An  objection  has  been  raised 
by  the  respondents  on  the  ground  that  whUs  there 
existed  a  submission  to  refer  these  matters  of  ac- 
count to  arbitration,  on  which  a  rule  of  Court  had 
been  entered,  and  there  was  a  binding  award  thereon, 
it  was  not  competent  for  the  petitioner  to  seek 
redress  in  a  court  of  equity.  It  appears  upon  evi- 
dence that  there  was  a  submission  that  the  partner- 
ship accounts  were  to  be  referred  to  arbitration,  with 
a  proviso  that  the  award  was  to  be  published  within 
a  certain  time,  and  to  be  made  under  hand  and 
seal.  This  agreement  was  to  be  made  a  rule  of  the 
Court  of  Q.B.;  and  this  baring  been  done,  it  is 
contended  that  the  only  mode  of  now  getting  rid  of 
this  award  is  by  an  application  to  the  Court  of  Q.B. 
It  appears  that  the  award  was  not  made  in  due  time^ 
nor  in  the  manner  proposed,  and  it  is  contended 
that  it  is  therefore  defective,  and  should  be  set  ande, 
and  that  the  accounts  should  be  laid  before  the 
Master.  As  to  the  objections  tiiat  have  been  urged 
by  the  petitioner  against  the  accounts  taken,  as 
being  erroneous,  I  cannot  enter  into  such  mattos. 
The  substantialobjectionistotheawarditself.it  being 
made  contrary  to  the  term  of  the  deed  of  submis- 
sion, after  the  timie  stipulated,  and  being  not  under 
seal.  I  have,  therefore,  no  doubt  that  this  is  not  a 
yslid  legal  award  under  the  submission  by  which  it 
is  regulated ;  but  an  objection  has  been  made  that 
even  under  these  circumstances  the  remedy  is  to  be 
sought  in  the  Court  of  Q.B. ;  and  an  appUeation 
should  be  made  to  that  Court  to  set  aside  this  awaid. 


(a)  Under  the  proriaions  of  ths  10  Wm.  3,  c.  14,  Ir.;  this 
is  aimiltr  In  its  terms  to  the  0  &  10  Wm.  9,  e.  19,  Bag. 
(B«p.  3.) 
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and  thatis  inristed  npon  as  reiiiiig  on  tiie  constrnc- 
tion  of  the  statute,  9  &  10  Wm.  3,  c.  15,  and  serenl 
cases  on  this  statute  have  been  cited  to  proTe  that  the 
loriadiction  of  this  Court  is  oaited,  and  the  question 
IS  redneed  totUa — whether  an  award  which  is 
plainly  on  the  ftce  of  it  void,  is  to  be  pennitted  to 
stand  in  tlie  way  of  a  part;  seeking  jnatioe  in  this 
court,  because  the  submission  happens  to  have  been 
made  anile  of  a  Court  of  Common  Law.  Theparties 
in  this  case  did  not  apply  to  tlie  Court  of  Law,  but 
it  is  aud  that  having  acted  on  tliis  award,  the;  are 
bound  b;  it.  Than  is  some  evidence  that  this 
award  has  been  acted  upon,  the  petitioner  having 
referred  a  debtor  who  had  applied  to  him 
to  the  person  who  had  been  appomted  under  this 
award  to  manage  the  outstanding  assets  of  the  part- 
nenhip.  This  act  was  of  an  equivocal  character,  and 
cannot  be  relied  upon.  It  is  also  urged  that  the 
Court  ahoold  not  grant  this  application,  as  there 
woidd  be  a  great  difficult;  in  taking  the  accounts, 
the  aoBoontant  having  ^one  to  England,  and  taken 
with  him  tiie  partaiership  accounts.  On  tlie  whole, 
apart  from  ttie  legal  objection,  I  do  not  Uiink  these 
are  grounds  sufficient  for  me  to  refuse  a  motion  to 
take  the  aocounta.  The  chief  question  in  this  case 
is,  whether  the  authorities  sustain  tlie  proposition 
for  whidi  the;  were  adduced,  tliat  this  Ccnirt  can 
not  entertain  this  suit  while  the  submissioa  is  a 
rale  of  court  in  the  Q  B.  The  cases  referred<to 
all  tamed  npon  the  clanae  of  the  statute  providing 
"that  an;  persona  desirous  of  ending  an;  oontro- 
Ten;,  snit,  or  quaneL  ma;  agree  that  the  submis- 
sion of  their  snit  to  the  award  or  umpirage  of  an; 
person  or  persons,  shall  be  made  a  rule  of  an;  of 
ber  M^erty's  Courts  of  Becerd;"  and  that  the 
tnatees  are  to  be  bonnd  b;  an  awsnl  made  in  pnr- 
flWBce  of  the  terms  of  the  deed  of  submission. 
Now  in  this  case,  the  time  agreed  npon  had  elapsed, 
and  the  arbitntoie  have  not  affixed  their  seals  to  the 
award ;  it  is  therefore  impossible  to  contend  that  the 
award  liae  been  made,  porsoant  to  the  submission, 
when  upon  the  &ce  of  it  the  award  is  obviousl;  de- 
fective. The<daaseinsec2pn>vidingtliatawaidsma; 
be  set  aside  "  b;  any  court  of  law  or  equity,"  seems  to 

S'«B  diat  power  to  the  Court  of  which  the  submission 
made  a  rule  of  Court,  solely  when  there  are  allega- 
tions of  oerruptions  and  undue  means,  but  these  are 
not  the  grounds  upon  which  the  power  in  the  pre- 
sent case  is  questioned ;  bnt  Lord  Eldon,  in  the  case 
cited  in  OwiimeU  v.  Bminuter,  14  Ves.  533,  de- 
cided that  the  words  of  the  statute,  "  any  court  of 
law  or  equity,"  must  be  taken  to  mean  the  Court  of 
which  the  submission  has  been  made  a  rule.  It 
would  seem,  under  this  Act,  that  the  submission 
afaottld  be  made  a  rule  of  Court  before  the  award  is 
imblialied,  but  this  is  not  insisted  upon  in  the  present 
case,  and  it  is  not  probable  that  the  Court  oould  in- 
terfere on  such  grounds.  The  question  to  be  set- 
tled fai  this  case  is,  not  whether  a  part;  can  obtain 
redress,  reijing  upon  the  informal  or  irregular 
nature  of  the  award  itself,  but  whether  he  can  in- 
atitute  !snbstMitive  prooeedings  for  thepurpose  of 
defending  himself  from  its  defects.  What,  then, 
do  the  cases  cited  establish,  and  what  objeo- 
tioBS  to  awards  fell  within  these  decisions?  In 
GwinHtU  v.  Bmnitler,  14  Ves.  530.  the  state- 
meot  wa^  that  the  arbitrators  dnl;madetheiraward, 
and  the  onl;  objection  was,  that  the  arbitrators  pro- 
oseded  upon  an  erroneous  statement  of  the 
aooonntaot  In  Watson  on  Awards,  c.  14,  p.  387, 
ed.  3,  it  is  said,  "  the  onl;  mode  of  obtaining  relief 
against  an  award  which  had  been  made  under  cir- 
canistancea  of  fraud  or  corruption  on  the  part  of  the 
arbitrators  (unless  the  reference  was  b;  rule  of 
Court  or  by  order  of  a  judge),  was  b;  bill  in  equit; ; 
and  now  if  there  be  fraud  or  partiaUiy,  or  other 
inegnlarity  in  the  praceedioga  of  tbe  arbitrator,  un- 
less the  siibmissioa  is  or  ma;  be  made  a  rule  of  a 
aourt  of  law  under  the  statute."  The  case  of 
AmrkU  V.  Smith,  1  Tnr.  and  Russ.  121,  has  been 
gwsH;  rdied  upon,  and  a  distinction  has  been  taken 
that  the  olqeetion  must  appear  upon  the  face  of  the 
•ward.  H  was  there  held,  that  though  there  be 
fcandnlent  misrepresoitation,  a  Court  of  Equit; 
CHmot  interfere  if  the  award  on  the  face  of  it  be 
«ntir*.  In  NieiolU  v.  Hot,  3  M.  &  K.  231,  the 
gusation  arose  as  to  the  case  made  by  the  plaintiflT, 
that  tbe  arbitrator  had  not  made  a  full  and  final 
•fbitniBent  of  the  matter  referred  to  him,  and  that 
tbe  award  was  defective,  and  should  be  set  aside.  In 
Dona*  V.  Getip,  1  Sim.  &  Stu  411,  no  objection 
was  taken  to  the  validit;  of  the  award.  In  Heming 
T.  BtmnutOH,  1  f.  Coop.  tem.  Cot  p.  386,  all  the 
CMcaareooUeoted.  In  that  case  the  bill  was  filed  to 
aet  aside  an  award;  and  in  that  case,  as  well  as  inall 
the  anthwitias  wUeh  have  baen  cited  in  support  of 
Ae  prapoaition  that  an  award  can  onl;  be  set  aode 
fai  the  court  of  which  the  submission  lus  been  made 
•  rule,  seems  to  refer  to  awards  obtained  b;  corrupt 
•r  midae  saeans,  or  for  partialit;,  and  have  been  de- 
ddad  on  grounds  external  to  tbe  award ;  but  no 
OMe  decides  that  an  award,  which  on  the  bee  of 
(t  appears  to  be  a  nnlU^r,  and  which  could  not  be 
enforced  at  law,  and  could  not  be  pleaded,  that  this 
Court  should  not  int'  '  -t  aside.    In  the 


case  of  Doe  r.  Brown,  5  B.  &  C.  S8S,  Abbott,  C.J. 
savs : — "  This  is  clear  where  an  award  ma;  be  oon- 
sioered  as  a  nullit;,  and  nothing  can  be  done  upon 
that  by  stiit.  The  Court  will  not  interfere  to  set 
aside  the  amrd,  because  any  suit  brought  to  enforce 
mnst  feil."  And  in  the  case  of  Kmg  v.  Jomh,  5 
Taunt  453,  Gibbs,  C.J.  says :— "  Nor  will  the  Court 
set  aside  the  award,  becanae  it  would  deprive  the 
other  party  of  his  adion;  and  if  the  award  is,  accord- 
ing to  the  plaintifTs  own  doctrine,  void,  it  wonid  be 
superfluous  to  do  so."  Therefore,  when  an  award  is 
void  at  law,  and  cannot  be  mforced,  there  appears  to 
be  no  anthori^  for  saying  that  a  Conrt  of  Equity 
will  refuse  its  sid;  and  m  the  present  case  I  am  of 
opinion  that  the  otyection  made  to  this  award  is  con- 
clusive, and  that,  in  point  of  fact,  there  is  no  award 
in  existence  between  tbe  parties.  To  send  the  plain- 
tiff into  tbe  Court  of  Q.  B.  would  only  occasion 
additional  delay  and  expense,  as  the  result  that  must 
be  then  arrived  at  would  be,  that  the  Court  would 
declare  this  award  to  be  a  nnllity.  I  shall,  therefore, 
refer  the  matter  to  the  Master,  &c. 

JRtftrtnee  granted. 


ClIBttS  CmiTtt. 


Reported  by  Xiosasd  eamrrraa  Wnvoao,  Bsq.  sf  the 
Inaer  Itmpla,  B«tTister.«t-Law. 
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RcssKLL  V.  The  East  Anglian  Bailwat 
Company. 

Seeeiver — EjreeutUm  on  property  in  the  handt  of 
receiver  —  Examinalion  pro  lotereaae  ano  di$' 
pemed  with. 

A  bond  creditor  of  the  railmm  eompanif  held  to 
hate  no  Men  on  the  eompanye  efectt,  and  that 
Mch  effeete  were  liable  to  be  taien  in  execution 
at  the  nut  of  a  judgment  creditor. 

The  company  having  agreed  with  a  timple  contract 
creditor  to  euffer  judgment  to  be  entered  up 
againet  the  company  at  a  future  da^,  entered 
into  an  arrangement  with  the  bond  and  many  qf 
the  timple  contract  creditorefor  pottponing  the 
enforcement  of  their  claime  for  teeen  peart  i  but 
the  timple  contract  creditor,  to  whom  judgment 
had  been  given  protpeetively,  declined  to  accede 
to  tuch  termi.  One  of  the  bond  creditort  then 
filed  a  but  againil  the  company  to  enforce  an 
alleged  equitable  lien,  and  a  receiver  wat  ap- 
pointed by  content.  The  timple  contract  creditor 
havim  tued  out  execution,  and  on  petition  leave 
wat  given  to  Aim  to  levy  upon  the  goodt  qf  the 
company,   notwithitanding   the   order  for  the 


And  where  all  the  faett  were  unditputed,  and  had 
been  fully  brought  before  the  Court,  the  utual 
reference  to  examine  the  petitioner  pro  interesse 
sno  wat  ditpented  with. 

In  this  case  the  Court  had  made  an  order  direct- 
ing the  sheriff  of  Norfolk  to  withdraw  frnm  pos- 
session of  the  [effects  'of  tbe  East  Anglian  Railway 
Company,  on  an  execution  issued  at  the  suit  of 
Messrs.  Bowes  and  Co.  who  were  simple  contract 
creditors  of  the  company,  and  had  obtamed  a  jnd|;- 
ment  by  consent.  A  receiver  had  been  appointed  m 
this  suit  by  consent,  and  the  Conrt  had  directed  tbe 
sheriff  to  withdraw,  and  pay  the  costs  of  a  motion 
to  commit  him  for  contempt  in  order  to  vindicate 
the  authority  of  the  Court ;  bnt  leave  was  given  to 
Messrs.  Bowes  and  Co.  to  make  an  application  to 
this  Court.  They  now  presented  their  petition, 
praying  either  that  the  receiver  might  be  ordered  to 
pay  to  them  the  amount'of  their  debt  and  costs  out 
of  the  company's  moneys  in  his  hands,  or  that  they 
might  be  at  liberty  to  enforce  their  judgment,  and  that 
the  sheriff  might  be  at  liberty  to  execute  the  writ  of 
fieri  faciat  against  the  company.  The  petition  stated 
that  b;  the  East  Anglian  Railway  Act,  10  &  11 
Vict.  c.  275,  the  Lynn  and  Ely  Railway  Company, 
the  Ely  and  Huntingdon  Railway  Compan;,  and  tbe 
L;nn  and  Dereham  Sailwa;  Compan;,  were  dk- 
solved,  and  the  Acts  relating  thereto  were  repealed 
and  the  proprietors  united  into  a  compan;  for  the 
purpose  of  completing  and  working  the  rulwajrs  and 
wons  made,  or  authorised  to  be  made,  b;  or  for  such 
dissolved  companies,  or  an;  or  either  of  ttiem,  under 
the  authority  of  the  repealed  Acts,  or  any  of  'them, 
and  for  such  purposes  were  incorporated  by  the 
name  of  tbe  East  Anglian  Railwar  Company ;  and 
that  thereby  also  the  Companies  Clauses  Consolida- 
tion Act,  and  other  Acts  therein  mentioned,  were 
incorporated  with  and  made  to-  form  part  of  that 
Act,  save  as  to  such  parts  thereof  as  might  be  modi- 
fied by,  or  were  inconsistent  with,  the  provisions  of 
that  Act ;  and  that  by  the  same  Act  all  the  railways 
and  works  so  to  be  made  by  oAor  tbe  use  of  the 
dissolved  companies  respectivebr,  with  the  appurte- 
nances and  also  the  estate  and  eflects  of  such  dissolved 
companies  respectively,  were  vested  in,  and  made  to 
belong  to,  the  East  Anglian  Railway  Company, 
thereby  incorporated.for  their  absolute  benefit.  In  the 


lAiuui  of  Blardi,  1m9,  tlM  fffln|iaiij! 
debted  to  the  pelilicnMn  in  Oa  snn  ef  1 ,  1471. 13a.  M. 
for  coke  tlteretotsre  supplied  to  the  company :  tiurt  OB 
the  25th  October,  1849,  the;  conmenoed  an  actioa 
against  the  company  for  tiieamonnt;  tliat  on  tke6(la 
December,  1849,  the  compan;  halving  no  defsooe  to 
(lie  action,  consented  to  give  a  judge's  order,  maldvf 
the  said  debt  and  interest  pB;aDle  on  the  SOtfa  Juaa^ 
1850,  togedier  with  Uieir  aoeeptanoes  for  tiie  amuusit 
nf  such  debt  and  interest,  also  pa;able  on  that  day. 
The  petition  then  stated  m  sabataiice,  that  alter  taa 
judge's  order  was  drawn  up  and  the  aoceptaao* 
given,  the  directors  of  the  oompan;,  at  a  iiieeKiig  of 
the  compan;  dul;  convened,  and  in  aooordanoe  with 
thebond-holders,  mortgagees,ssid  eertain  of  tlM  aimrla 
contract  creditors  of  tiie  compan;,  presented  a  v^ 
port,  containing  certain  prapoMtiaiiafiirtheadepCsaa 
of  thdr  shareholden,  whioo,  if  sssunled  to  bV  Hso 
whole  bod;  of  tiieir  creditors,  would  have  rdievad 
the  compan;  tmrn  all  aetians  or  suits  untfl  I8b7> 
and  was  in  substance  to  plaee  tHi  the 
tors,  iriiether  by  spedalt;  or  simple 
on  the  same  footing,  tiie  compan;  in  the 
time  undertdking  to  pa;  Si.  per  cent,  h 
to  tiidr  creditors,  bnt  that  tlieae  propositiona,  thoogii 
adopted  b;  tiie  compan;  and  assented  to  b;  a  kqe 
bod;  of  their  creditors,  were,  on  the  28tikJaaa^ 
IB5II,  repudiated  b;  the  petitioners.  Tbe  patjtfoa 
then  stated  that  defenlt  vras  made  by  the  ouMji—y 
in  payment  of  the  amonnt  agreed  to  be  paid  pur* 
suant  to  the  jndge's  order,  and  that  the  aooeptaaosi 
were  disbononred,  and  that  thereupon  final  jiillgiwt 
was,  on  the  2nd  July,  1850,  duly  stgned  io  tae  ac- 
tion of  the  petitioiiers  agunrt  the  company,  aad  Ifcat 
on  the  3rd  July,  18S0,  the  petitioBen  caond  a  writ 
at  fieri  faciat  to  be  issued  npon  Mbie  said  jadgowat, 
directed  to  the  sheriff  of  NorMk.  Ttat  vartaua 
communications  had  tdcen  place  between  the  sofict 
tors  of  the  company  ud  the  netitioBers  with  a  view 
to  induce  them  to  assent  to  the  piopoaitiona  rw— 
mended  for  adoption  at  the  meeting  as  above  flMad, 
but  that  tlien  bad  not  been  the  slightest  intiBisrlian 
given  to  tliem  of  the  feet  tiiat  a  receiver  of  the  estate 
and  efl<M^  of  the  company  had  been  a|>poBted 
in  this  suit  or  otherwise  of  tiie  intentioa  to  inslitatB 
this  or  any  other  suit,  bnt  that  such  feet  and  hili  ■ 
tion  were  studiously  conceded  from  the  petitioMn; 
and  tiiat  they  had  not  any  notioe  whatever  of  aof 
receiver  havm^  been  appointed,  or  in  fiwt  that  the 
suit  bad  been  instituted  until  snaaldays  aftevlte 
writ  had  been  lodged  with  the  shsriff  of  Notfolk. 
The  petition  tiien  stated  tbe  Cut  of  the  fiK^  of 
the  biU  on  the  20th  June,  1%0,  by  Mr.  Rnaadl,  m^ 
that  the  relief  thereby  son^t  was  exchnvatyfor  tiie 
benefit  of  the  bond  and  mortgage  ereditoars  of  the 
company,  and  that  the  ri^ta  mid  interest  of  the 
simple  contract  creditors  were  in  no  way  thersb; 
songht  to  be  protected  or  provided  for ;  mr  could 
tbe;  attun  payment  or  satisfaction  of  tlimr  risiias  m 
the  suit.  The  petition  then  stated  tlist  the  sait  waa 
instituted  for  the  express  pnrnoae  of  [neieutiug  the 
petitioners  from  obtaining  the  benefit  of  the  jaags^* 
order,  and  that  tbe  company  and  the  defendants,  4he 
other  bond  and  mortgage  crsditon.  bad 


previously  to  the  filing  of  the  bill,  to  appear  by 

to  DO  na' 


counsel,  and  consent  to  an  application 
by  the  plaintiff  for  a  receiver,  so  that  he  might  i 
possession  of  the  estate  and  effects  of  the  uotupauy 
before  the  petitioners  could  issue  executioa  nate 
their  judgments ;  that  on  the  25th  June.  1890,  Ike 

elaintiff  moved,  before  the  Vice-Cbanoellor  Knigli 
trace,  for  tbe  immediate  appointment  of  Mr.  8sp- 
pings  as  receiver,  and  that  thereupon,  and  by  con- 
sent of  the  parties  to  the  suit,  an  order  was  mads^ 
appointing  Mr.  Seppings  to  take  aod  have  tte 
management  of  tbe  estate  and  eSiects  of  the  oe^ 
pany,  and  to  have  the  direction  and  «n  [»■  im twljpi^^ 
of  the  working  of  the  several  railways  belonging  to 
or  under  the  control  of  the  company,  and  of  au  nthis 
business  of  tbe  company,  and  to  collect  and  ituiaa 
the  tolls  and  other  assets  and  effects  belonginc  totka 
company ;  and  that  it  was  ordered  that  the  i  mini} 
should  deliver  up  to  Mr.  Seppings,  as  such  maosgar 
and  receiver,  all  the  plant,  stodi,  soods,  books,  aiK 
counts,  and  other  estate  and  eflects  beloaciag  to  the 
company,  and  that  Mr.  Seppings  shonU  naaa  kit 
accounts  before  the  Master,  aod  firom  tme  to 
time  pay  the  balances  which  should  be  npuilaJ 
doe  from  him  into  the  bank  with  the  priritf 
of  the  Accountant -geneial  of  tlia  conrt,  to  ba 
there  placed  to  the  credit  of  the  canses,  aubjaot  to 
the  further  order  of  the  Court.  That,  on  tias  SStfc 
June,  1850,  Mr.  Seppines  took  pnsaawion  of  aH  tfea 
moveable  aod  other  goods,  ehattela,  estate,  fmwatf, 
aad  effeeta  of  tiie  company,  and  vras  still  in  paMaa- 
sion;  that  by  reason  of  sacfa  possesiioo  ttaa  pa&> 
tionen  had  hitherto  baen  prevcntsd  from  aomans 
then'  legal  tights  against  liie  company  nader  Ite 
judgment;  that  such  poastirion  was  inrnnsistSQt  arith 
the  provisions  of  the  several  Acts  of  railiaaiaul  im 
the  petition  mentioned,  and  to  tiiepolicy  of  tlie  kart 
that  the  plaintiff  had  not  soeh  an  interest  in  tka 
estate  aad  efieela  of  the  company,  and  * 
their  moveable  goods  and  ehattsls  as  ant 
have  a  receinr  apponited  by  tbe  Oourt  of  < 
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or,  at  an  eventu,  such  receiver  u  was  appointed  bjr 
the  order;  and  that  in  any  case  the  plaintiff  iras  not 
entitled  to  the  benefit  of  the  order,  it  having  been 
obtained  by  collusion.    The  petition  concluded  by 
stating  that  Mr.  Seppings,  ai  such  receiver,  held  in 
his  buds  large  sums  of  money  more  than  sufficient 
to  pay  and  satisfy  the  petitionen'  debt,  interest,  and 
costs,  and  that  all  the  capital,  as  well  of  the  dis- 
solved companies  as  of  the  East  Anglian  Railway 
Company,  was  lUly  paid  up.  The  following  portions 
of  the  Companies  Clauses  Consolidation,  Act  8  Vict. 
c.  l&and  of  the  company's  special  Act,  were  referred 
to.    By  the  36th  section  of  the  Companies  Clauses 
Consolidation  Act,  it  is  enacted,  that  ii  any  execution, 
eitfaer  at  law  or  in  equity,  shall  have  been  issued, 
Mainat  the  propertr  or  eaecta  of  the  company,  and 
ifthere  cannot  oe  found  sufficient  whereupon  to  levy 
Bnch  execution,  then  such  execution  may  be  issued 
against  any  of  the  shareholders  to  the  extent  of  their 
ahares  respectively  in  the  company  not  then  paid  up. 
By  the  38th  section,  the  company,  if  authorised  by  its 
spiecial  Act  to  borrow  money  on  mortgage  or  bond, 
may  do  so,  and  for   securing   its   repayment  may 
morteage  the  undertaking,  and  the  future  calls  on 
the  uareholden,  or  give  Donds  in  manner  therein- 
after mentioned.  The4Ist  section  refers  to  the  sche- 
dule to  the  Act  in  which  the  forms  of  the  mortga^- 
deed  and  bond  are  given,  and  in  acoorduice  mth 
iriiicb,  if  a  mortgaie,  the  company  are  empowered  to 
•saign  the  undertaking,  and  in  case  the  loan  shall  be 
in  anticipation  of  the  capital  authorised  to  be  raised, 
to  assign  all  future  calls  on  shareholders,  and  all  the 
tolls  and  sums  of  money  arising  by  virtue  of  the  said 
Act,  and  all  the  estate,  right,  title,  and  intemt  of 
the  company  in  the  same  unto  the  mort{^ee  until  the 
principal  and  interest  is  satisfied ;  and  in  the  case  of 
a  bond  the  obligation  of  the  bond  in  the  schedule  is 
that  the  company,  in  consideration  of  the  sum  of 
I.  paid  to  them,  bind  themselves  and  their  suc- 
cessors unto  the  obUgee  in  the  penal  sum  of  /. 
tbe  condition  avoiding  it  if  paid  on  the  day  specified 
therein.    By  the  2nd  section  it  is  enacted  that  the 
respective  mortgagees  shall   be   entitled,  one  with 
another,  to  their  respective  proportions  of  U>e  tolls, 
sums,  and  premises  comprised  in  such  mortgages, 
and    of  the   future   calls   payable   by   the    share- 
Iiolders    if    comprised   therein   according    to    the 
TCspective  sums  in  such  mortgages  mentioned  to  be 
advanced  byisuch  mortgagees  respectively,  and  to  be 
lepaid  the  sums  so  advanced,  with  interot,  without 
■nv  (irefereoce  one   above   another   by  reason  of 
pnionty  of  the  date  of  any  snch  mortgage  or  the 
meeting  at  which  the  same  was  authorised.    By  tlie 
44th  section  it  is  enacted  that  the  respective  obligee 
in  such  bonds  shall  proportionately,  according  to  the 
amount  of  the  moneys  secured,  thereby  be  entitled 
to  be  paid  out  of  the  toUa  or  other  property  or  effecta 
of  the  company,  the  respective  sums  in  such  bonds 
xnentioned,  and  thereby  intended  to   be  secured, 
without  any  preference  one  above  another  by  reason 
of  priority  of  date  of  any  such  bond,  or  of  the  meet- 
ing at  which  the  same  was  authorised,  or  otoerwise 
howsoever.    By  the  45th  section  provision  is  made 
fbr  keeping  a  register  of  mortgages  and  bonds.    By 
the  53rd  section  it  is  provided  that  where,  by  the 
qiecial  Act,  the  mortgagees  of  the  company  sbail  be 
empowered  to  enforce  the  payment  of  the  arrears  of 
interest,  or  the  arrears  of  principal  and  interest,  due 
an  such  mortgages,  by  the  appomment  of  a  receiver, 
titea,  if  within  thirty  days  after  the  interest  accruing 
imon  any  such  mortgage  has  become  payable,  and 
after  demand  thereof  in  writing,  the  same  be  not 
paid,  the  mortgagee  may,  without  prejudice  to  his 
right  to  sue  for  the  interest  so  in  artear  in  any  of 
Soperior  Courts   of  Law  or   Equity,  re9uire   the 
appointment  of  a  receiver  by  an  application  to  be 
made  as  hereinafter  provided ;  and  if  within  six 
months  after  the  principal  money  owing  upon  any 
sock  mortgage  has  become  payable,  and  after  de- 
mand thereof  in  writia^,  the  same  be  not  paid,  the 
mortgaijee,  without  prejudice  to  his  right  to  sue  for 
■ocb  pnndpal  money,  togetiier  with  all  arrears  of 
interest,  in  any  of  the  Superior  Courts  of  Law  or 
Equity,  may,  if  his  debt  amount  to  the  prescribed 
tnxa  alone,  or,  if  his  debt  does  not  amount  to  the 
prescribed  sum,  he  may,  in  coiunnction  with  other 
mortgagees,  whose  debts  being  so  in  arrear  after  de- 
mand, as  aforesaid,  shall,  together  with  his,  amount 
to  the  prescribed  sum,  require  the  appointment  of  a 
teeeiver,  by  an  application  to  be  made  as  hereinafter 
provided.    By  the  54th  section  it  is  enacted,  that 
every  application  fbr  a  receiver  ia  the  cases  afore- 
said shall  be  made  by  two  justices  by  order  in  writing 
after  hearing  the  patties,  to  appoint  some  person  to 
Mcave  the  whole  or  a  competent  part  of  the  tolls  or 
■oms  liable  to  the  payment  of  such  interest  or  such 
principal  and  interest,  as  the  case  may  be,  until  such 
interest  or  until  such  principal  and  interest,  as  the 
ease  may  be,  together  with  all  costs,  including  the 
charge  of  receiving  the  tolls  or  sums  aforesud,  be 
fioUy  paid ;  and  upon  such  appointment  being  made, 
all  such   tolls   and   sums  of  money  as  aforesaid 
aball    be   paid   to   aqd   received    by   the    person 
■o    to   be   appelated,  and    the    money   so  to  be 
seeemd,  shall  be  so  much  money  received  by  or  to 


the  use  of  the  party  to  whom  such  interest^  or  aoch 
principal  and  interest  as  the  case  may  be,  shall  be 
then  Que,  and  on  wliose  behalf  such  recaver  shall 
I  have  been  appointed,  and  after  such  interest  and 
costs,  or  such  principal,  interest,  and  costs,  have 
been  so  received,  the  power  of  snch  receiver  shall 
cease.  By  the  32nd  section  of  the  special  Act,  it  is 
provided  that  the  respective  mortmgeee  and  bond 
creditors  shall  be  entiUed  to  be  paid  out  of  the  tolls 
and  other  estate  and  effiscts  of  the  company  hereby 
incorpoiated,  the  several  and  respective  sums  ad- 
vanced by  them,  with  the  interest  tliereon  rateably 
and  in  proportion  one  with  the  other,  and  without 
preference  the  one  above  the  other  of  them,  and  in 
all  other  respects  the  provisions  in  the  said  Com- 
panies Clauses  Consolidation  Act,  1845,  relative  to 
mortgages  and  bonds  shall  be  applicable  and  extend 
to  the  mortgages  and  bonds  hereby  authorised  to  be 
granted.  By  the  33rd  section  it  is  enacted,  that  it 
shall  be  lawful  for  the  mortgageea  or  bond  creditors 
of  the  company  hereby  incorporated,  to  enforce  the 
payment  of  the  arrears  of  principal  and  interest  due 
on  any  such  mortgage  or  bonds,  by  the  appointment 
of  a  receiver;  and  in  order  to  authorise  the  appoint- 
ment of  such  receiver,  in  the  event  of  the  principal 
money  due  on  such  mortgages  or  bonds  not  being 
duly  paid,  the  amount  owing  to  the  mortgagees  or 
bond  creditors  by  whom  application  shall  be  made 
shall  not  be  less  than  25,(KliO/.  in  the  whole. 

Soil  and  Toller,  for  the  petitioners,  cited  Dixon 
V.  Smith,  1  Swans.  457;  Empringham  v.  Short, 
3  Hare,  461. 

Bethell,  Lee,  Bacon,  and  Miller,  for  the  plaintiif, 
referred  to  Dee  dem.  Muat  v.  St.  Helen'/  RaUioaj/ 
Contpany,  2  Q.B.  Hep.  364:  Pontet  v.  Bamngitoke 
Canal  Company,  3  Bing.  433,  N.  C. ;  Whitworth  v. 
Oangain,  3  Hare,  416;  S.C.  Cr.  &  Phil.  325; 
Jtfftryet  v.  Smith,  1  Jac  &  W.  298;  Ex  parte 
fbrd,  7  Ves.  617 ;  Waten  v.  Taylor,  15  Ves.  10. 

Malint  and  Martindait,  for  defendants,  who  were 
bondholders,  cited  Martindait  v.  Booth,  3  B.  &  Ad. 
498;  Metcalfe  r.  Th*  Jrehiithop  qf  York.  6  Sim. 
224 ;  S.  C.  I  MyL  &  Cr.  547;  Lanfton  v.  Horton, 
1  Hare,  549. 

J.  Parker  and  Goodece,  for  a  bondholder,  whose 
interest  was  in  arrear,  but  the  principal  not  due, 
mentiooed  Mellith  v.  Brooke,  3  Bea.  22;  Mitford's 
Pleading,  94,  4th  edit 

Pryor,  for  another  dass  of  bondholders. 

Diekinton,  for  mortgsgaes,  dted  Dickinmm  v. 
raipy,V)  Bam.  &  CM. 

Wood  and  Bogert,  for  another  mortgage  creditor 
whose  debt  was  not  doe,  but  his  interest  was  in 
arrear,  mentioned  Dumtille  r.  Aihbrooke,  3  Ross. 
98, n.;  Blanchurdy.  Cawthome,  4  Sim.  566. 

Calvert  and  Baggallay,  for  the  company. 

Solt,  in  reply,  referred  to  Perkins  v.  The  Dept- 
ford  Pier  Company,  13  Sim.  277. 
JCDOUENT. 

Tuetd(^/,  Dec.  17,  1850.— The  Loud  Chancel- 
lor.— ^The  question  in  contest  turns  upon  the  con- 
struction of  certain  cUuses  in  the  Companies 
Clauses  Consolidation  Act  (8  Vict,  c  16),  and  the 
Special  Act  under  which  the  East  Anglian  Railway 
Company  is  established.  In  the  Companies  Clauses 
Act  the  material  sections  are  the  36th,  41st,  42nd, 
43rd,  44th,  53rd,  and  54th ;  and  in  the  Special  Act, 
the  32nd  and  33rd  sections.  It  is  not  necessary  to 
advert  to  many  of  the  arguments  brought  before  me 
by  the  various  counsel.  I  have  lookM  into  the  au- 
thorities dted,  but  in  order  to  explain  the  grounds 
of  my  judgment  it  will  not  be  necessary  to  gotbroogh 
them.  The  petitioners  complain  that  a  receiver  lus 
been  appointed  in  this  suit  by  an  arrangement  be- 
tween the  parties  to  the  cause,  and  the  ground  of 
their  complaint  is,  that  the  efiiect  of  it  was  to  mislead 
the  Court  into  making  an  order  for  the  express  pur- 
pose of  impeding  the  petitioners  in  their  legal  reme- 
dies ;  they  insist  that  the  plaintiff  wia  not  entitled 
to  this  order,  and  that  the  Court  would  not  have 
made  it  if  the  £>cts  had  been  disdoaed  as  the  peti- 
tioneis  assert  they  ought  to  have  been,  and  they 
therefore  ask  for  liberty  to  pursue  their  legal  remedy, 
notwithstanding  the  order  for  a  receiver.  On  the 
other  hand,  the  respondents  insist  that  the  plaintiff 
was  entitled  to  the  order  complained  of,  and  that 
there  was  no  impropriety  in  the  .company  giving 
their  oonsent  to  that  tnrder  bdng  made;  and  they 
say  they  were  justified  in  expediting  the  proceedings 
for  the  purpose  of  intercepting  the  petitioners'  exe- 
cution. The  ground  on  which  it  is  oontended  that 
the  receiver  was  properly  appointed  is,  that  the  plain- 
tiff in  this  suit  was  a  bond  creditor  of  the  company, 
and  that  the  defendants  appeared  on  behalf  of  Uiem- 
sdves  and  the  reat  of  the  bondholders  and  the  mort- 
gagees of  the  company.  It  is  then  insisted  that  un- 
der the  provisions  of  the  Act  of  8  Vict.  c.  16,  and  the 
Special  Act,  the  mortgagees  and  bond  credkota  ac- 
quired a  specific  eqaitable  lien  on  the  tolls,  estate,  and 
effects  of  the  company,  and  that  the  bill  filed  in  this 
suit,  and  the  appointment  of  a  receiver  were  proper 
proceedings  with  a  view  to  give  efiiect  to  that  ae- 
ciuitjr.  Thus,  there  are  two  questions  to  be  decided, 
the  fust  bang  whether,  upon  the  construction  of  the 
statutes  I  have  mentioned,  a  spedfic  eqaitable  lien 


isgireo  tothe  sani  tgsiyiiijs  and  bead  creditora  of  the 
ooa^iany  upon  the  estate  aad  efieote  leaarally  of  the 
company;  and  the  seoood,  whethsr,  if  apon  the 
oOBstmctian  of  these  Acts  no  sadt  liaa  is  given,  will 
or  not  the  absence  of  saoh  lien  eatitie  the  petitiaasn 
to  any  and  what  order  on  the  preaent  ap^ieatioa. 
The  dense  npoo  which  Ote  first  qosstion  prindpally 
depends  is  the  44th  sedioa  of  tiie  ConaaaiaB 
Claases  Consolidation  Act,  the  poant  being,  whethsr 
a  spedfic  lien  on  the  general  efiecte  of  the  compaay 
is  thereby  given.  Ttut  section  dees  not  specify  any 
partisalara  on  which  the  Kea  is  to  attach ;  It  says  that 
the  parties  an  to  be  eotitled  to  be  paid  out  of  the 
tolls,  property,  or  eflads  of  the  oompany.  Of 
course,  the  parties  aaust  be  paid  out  of  tfaefadls, 
property,  or  ^ecta  of  tite  company,  for  aach  are 
the  only  aoaroea  which  could  enable  pmaent  to  be 
made,  and  it  is  theref(xe  saying  in  effect  that  the 
company  an  to  pay  out  of  their  means.  I  conoehie 
there  mast  have  been  a  reaaon  for  insetting  das 
dause;  and  first,  as  to  the  mortgage  creditors.  The 
mertngees  having  rights  under  the  42nd  aeetioa, 
and  Sie  bond  creditors  under  the  44th  section,  the 
latter  might  have  been  intended  rather  to  limit  than 
extend  their  remedies ;  for  it  aught  be  intended  to 
shew  that  the  bond  creditors  were  not  eotitled  to  aH 
the  remediea  which  had  been  before  given  to  the 
mortgagees.  Such  might  have  been  one  of  the  ob- 
jects of  the  dause ;  but  it  must  be  oonstrued  in  ooa- 
neotion  with  the  36th  section  of  the  same  Act.  [His 
lordship  having  then  read  and  oommented  on  the  two 
sections,  said,]  The  meaning,  then,  of  the  44th 
section,  I  apprehend,  was  to  prevent  any  argumeat 
that  the  rights  and  remediea  of  the  hood  ereditoirs 
therein  reierred  teas  having  certain  particular  reme- 
diea, ware  limited  to  thoae  remediea,  and  the  eftet 
of  it  waa  to  siiew  that  the  bond  creditors  wen  at 
liberty  to  pursue  their  legal  or  eqaitable  remedies,  if 
they  had  any,  against  the  property  or  efiecte  of  the 
company,  in  oommon  with  all  the  general  crediton 
of  the  company,  as  well  as  being  entitied  to  any 
particular  remedies  which  might  be  given  to  them  in 
tcnns.  Though  it  may  not  be  very  aafo  to  argne 
with  reference  to  particalar  intent  in  these 
danses,  it  may  be  remarked  that  a  remedy  givea 
to  the  general  creditors  againat  the  property  and 
efiiecU  of  the  company  ia  inconsistent  with  the 
whole  property  and  ^ecte  being  made  subjeet 
to  a  spwific  equitable  lien  on  the  part  of  any  puti- 
calardaas  of  creditors.  These  companies  cannot  be 
carried  on  without  large  credit  being  given,  and  the 
Legialatnn  could  never  intend  to  excmde  the  aens 
ral  body  of  creditors  from  all  remedy  for  their  debts 
by  giving  a  spedfic  lien  on  the  whole  efiecte  of  the 
oompany  to  a  particular  dass  of  creditors.  It  is 
said,  however,  that  effect  may  be  given  to  the 
plaintiff's  oonstrnction  of  the  Act  by  allowing  the 
bond-oreditors  or  the  mortgage-creditara  at  any  par> 
ticular  moment  to  assert  their  right,  and  that  thdr 
right  may  be  in  suspense  until  they  hitve  asserted  it. 
But  Buah  a  right  is  not  consistent  with  the  genual 
administration  of  justice,  and  witii  the  safety  aad 
convenience  of  a  eommeccial  concern,  which  tnis,  to 
a  great  extent,  is.  When  I  look  at  the  remedise  It 
to  me  that  none  of  those  which  the  Act  pro- 
areatallappHcable  to  the  case  supposed.  One 
remedy  is  by  a  recover,  and  it  is  matenal  to  attend 
to  the  manner  in  which  the  reodver  is  provided  for. 
The  receiver  mentioned  in  the  Act  is  not  to  oast 
any  other  remedy  at  law  or  in  equity  which  tile 
mortgagees  or  bond-creditors  majr  have.  They  may 
get  execution,  and  that  looks  as  if  something  might 
Be  sdsed  independently  of  what  the  reodver  was  to 
take,  namely,  tolls  and  money.  The  execution  coold 
(mly  be  levied  on  the  chattels,  and  thaa  the  bond* 
creditors  and  mortgage-creditors  have  this  groat  ad- 
vantage over  the  general  creditors,  that  they  have  a 
fund  which  the  general  creditors  cannot  take,  namelT, 
the  tolls  and  sums  of  money,  and  may  also  take  ni 
common  with  the  other  creditors  by  an  action  at  law 
if  maintainable.  It  doea  not  appear  consistent  with 
the  fact  of  giving  a  receiver  over  the  propertv  for  a 
particular  purpose,  that  the  property  should  be  flnt 
subject  to  a  lien  on  the  part  of  the  dass  of  crediton 
to  whom  the  several  remedies  are  given.  It  ia  ma> 
terial  also  to  refer  to  the  54th  section  of  the  Com< 
panics  Clauses  Consolidation  Act,  wliidi  shews  how 
the  reodver  ia  to  be  appointed  by  the  justices,  and 
pointe  out  what  he  is  to  do  when  appointed.  Bat  it 
a  said  that  by  the  33nl  section  of  the  special  Ant 
there  ia  another  recdver  painted  at.  If  there  weM 
two  reodvers,  a  Chancery  reodver  and  a  jastiasa^ 
receiver,  I  should  have  expected  some  regulation  to 
work  out  so  anomakras  a  providon,  but  there  ia  aooe. 
[His  lordship  then  referred  to  tin  32nd  and  33rd 
sectioiH  of  the  special  Act,  the  44tb,  53rd,  and  54lli 
sections  of  the  Companies  Clauses  Act,  and  said  thi* 
the  oolyreoeiver  contemplated  waa  a  justioes'reoeinr^ 
and  then  said]  I  think  this  eflisot  is  geneinly  to  dedsM 
that  the  righte  of  the  mortagaea  and  bond  credilust 
are  not  limited  to  the  spedfie  remedy  of  a  readv«r» 
given  to  them  in  the  Companie's  Claases  Act,  bat 
that  they  an  alao  to  stand  as  general  tiieJitois  aa* 
titled  to  all  those  remedias  agdaat  the  estate  aad 
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ntitiad.    This  bill  is  filed  npon  the  eqnitr  of  s  lup- 
■poaed  ipedfic  lien,  and  in  the  contie  of  the  wcga- 
ment  it  hu  been  sobatantialljr  shewn,  that  if  tboe 
was  no  snch  lien  there  waa  no  fonndation  for  the 
biB.    It  appean  to  me  to  be  ignite  inconsistent  with 
-the  whoje  pumew  of  the  specul  Act  to  suppose  any 
such  specific  Hen  was  intended  to  be  given,  and  that 
therefore  this  bill  has  no  equity  npon  which  the 
mmedr  songht  could  be  foonded,  and  that  the  order 
whicb  was  made  ought  not  to  have  been  made,  and 
woidd  not  have  been,  if  instead  of  being  obtained  by 
>aiTangement  between  the  parties  to  the  suit,  the 
Court  had  been  made  aware  of  all  the  drenmstannw. 
The  Court  was  not  aware  tiiat  the  receiver  was 
«sked  for  with  the  view,  or  would  have  the  effect, 
inteKeiing  with  the  rights  and  remedies  of  other 
IMnons.    Under  these  dreumstances  litB  question 
that  remains  is,  what  onght  to  be  the  e&ct  of  this 
opinion  on  the  present  appEcatian,  and  to  what  con- 
-aeqnences  will  it  lead  ?    1  do  not  suppose  the  parties 
intended  to  commit  any  firand,  or  that  they  thought 
they  were  doing  more  than  running  a  race  with  an- 
other creditor,  and  that  they  were  perfectly  entitled 
-to  reach  the  goal  first  if  they  could  do  so  by  legal 
means.    The^  would  have  acted  with  greater  can- 
4ios,  considering  that  the  question  depended  on  the 
construction  of  those  Acts  of  Parliament  which  can- 
not be  said  by  any  one  to  be  free  from  doubt,  if  they 
had  stated  the  qneStioD  to  the  Court.    The  execu- 
tion creditors,  if  there  it  no  eqnitxr  disekwed  in  this 
bill,  and  if  the  order  has  been  obtaioed,  not  upon 
■the  judgment  of  the  Court,  but  by  consent  of  the  par- 
tie*,  aod  the  Court  shall  now  be  of  opinion,  that  if 
the  circomstancea  had  been  brought  under  ito  notice 
it  would  not  have  been  granted;  that  an  order  so 
obtained  ought  not  to  be  allowed  to  interfere  with 
and  impede  their  legal  right    On  the  other  side  it 
is  said  that  even  th^,  the  petitionen  ought  not  to 
iu)f»  the   relief  they  ask   in    the  present   shape. 
It  is  said  they  onght  to  file  a  bill,  or  they  should 
be  examined  pro  interate  mo.    Although  I  am  im- 
pressed with  the  importance  of  forms  to  secure  the 
due  administration  of  justice,  and  to  prevent  that 
Arbitrary  course  of  decision  for  which  the  absence  of 
form  gives  too  much  opportunity,  and  which  those 
srho  are  so  anxious  to  dispense  with  all  form  do  not 
soiEciently  appreciate  and  perceive,  still  I  should 
aever  be  desirous  to  adhere  to  form  where  the  pnr- 
|X)ses  of  justice  do  not  require  it.    In  the  present 
case  there  are  no  facto  suggested  as  necessary  to  be 
ascertained  by  further  inquiry,  nor  any  materials 
required  to  enable  the  Court  to  pronounce  its  judg- 
ment, and  I  therefore  shall  not  interpose  summarily 
or  hastily  in  declaring  that  the  order  made  ought  not 
to  stand  in  the  way  of  the  execntian-croditors.    The 
cases  warrant  me  in  saying  that  the  order  ought  not 
to  be  allowed  to  intmerewith  the  execution-cre- 
ditors.   The  principles  laid  down  in  Dixon  v.  Smilh, 
1  Swanst.  457;  Evtlyn  v.  Xetvw,  3  Hare,  472; 
DrewTg  V.   7'haeter,  3  Swanst  529;    Atlomey- 
Oetural  V.  Jfej/or  qf  Oattntry,  1  P.  Wms.  306; 
Oooch  V.  Hmcorth,  13  Beav.  428,  entirely  warrant 
me  in  saying  that  the  case  is  now  ripe  for  my  ded- 
.  won  upon  tira  question  between  the  parties.    In  the 
'  ease  of  Gcoch  v.  Hawortk,  a  receiver  was  in  posses- 
sion fbr  the  benefit  of  the  tenant  for  life ;  then  there 
was  an  execution-creditor,  who  petitioned  to  be  at 
1  libertj  to  levy,  and  the  Court  thought  that,  notwith- 
steuding  the  recover,  who,  though  in  possession  ss 
Ibe  officer  of  the  Court,  was  in  possession  for  the 
benefit  of  a  particular  party,  it  was  not  consistent 
that  that  should  be  allowed  to  interfere  with  the 
prosecution  of  a  legal  remedv  against  that  party. 
The  prindple  of  that  case  ana  of  the  other  cases  to 
wbira  I  have  referred  is  this,  that  where  the  Court 
has  granted  a  receiver,  and  where  a  writ  of  seques- 
tration has  issued,  and  in  other  cases  where  an  ai 


cannot  avail  the  petitioners  as  giving  them  any  right : 
at  the  same  time,  having  considered  the  Acts  of  Par- 
liament, I  think  it  is  wdl  worthy  the  attention  of  the 
parties  themselves  to  consider,  whether  they  can 
safely  go  on  in  their  present  coarse ;  and  I  think  that 
the  receiver  onght  to  be  well  advised  as  to  his 
position. 

FHday,  Dee.  20,  I8S0.— The  order  ultimately 
made  sti^,  that  his  lordship  being  of  opinion  that 
the  petitioners  ought  to  be  at  liberty  to  levy  on  the 
goods  of  the  defiendants,  the  East  Anglian  Railway 
Company,  the  amount  of  the  judgment  recovered 
against  the  company,  notwithstanding  the  pbssession 
of  the  receiver  appointed  in  this  cause,  did  order 
that  the  petitioners  might  levy  accordingly,  unless 
1,400/.  shoold  be  paid  into  court  in  this  cause  within 
one  week  from  the  service  of  the  order  on  the 
plaintiff's  solicitors,  in  the  manner  in  the  order 
directed.  

MOIiXM  comtT. 

Reported  by  J.  Miicaulat,  Sag.  of  the  Inner  Temple, 
Barrleter-at-LMr, 


the 


plication  has  been  made,  which  can  bring  before  the 
Court  all  the  materials  which  the  most  lengthened 
•nd  expensive  inquiry  can  produce,  it  is  the  duty  of 
the  Court  at  once  to  pronounce  ito  opinion.  The 
present  case  is  in  that  situation,  and  therefore,  not- 
withstanding the  existence  of  the   order   obtained 

■  under  the  dreumstances  I  have  mentioasd,  the 
execution  creditors  may  be  at  tiberty  to  levy  their 

'  execution  after  the  expiration  of  four  weelcs,  the 
company,  in  the  mean  time,  undertaking  to  keep 
withm  the  bailiwick  property  sufficient  to  answer  the 

f  petitiaiiers'  demand,  and  the  petitionen  bein^  at 
liberty,  at  the  end  of  that  time,  to  levy  execution, 
'  nnleas  in  the  meantime  secority  to  the  satisbction  of 
the  Master  be  given,  to  await  the  further  orders  of 
dte  Court  I  only  let  the  petitioners  levy  because  I 
do  not  see  that  I  can  render  them  secure  by  any 
other  mode;  that  which  I  have  directed  will  not 
operate  oppresaively  upon  the  defendants,  because, 
if  the  petitiooers  are  allowed  to  levy  and  sell  the 
engines  and  other  property  of  the  company,  tlie 
company  and  the  mortage  and  bond  creditors  will 
•Hiain  a  loss;  but  if  the  receiver  is  allowed  to  re- 
main  in  possession,  the  company  can  sustain  no 
iniWT  by  nndertaking  to  answer  for  the  value,  npon 
WMch  valne  the  parties  ran  agree.  I  have  passed  by 
the  atgnraento  founded  on  public  policy  and  many 
Other  ao|Mid«»tioas>  bectpse-  howmnr  cogent,  tbey 


I'kiartdaf,  Jan.  23. 
Clowks  r.  Beck. 
Sea  ihmrt — High  and  low  water  mark — Ctulont — 
Pretcription — Bncroachmentt  <j/"  tht  tea— Right 
to  curry  away  land,  thingle,  i(e.  —  Oterftirt 
q/"  highway*  —  In/vnction  —  Grown  —  Grant  tf 
manort. 
King  Henry  VIII.  granted  a  manor,  with  land 
tetween  high  and  low  water  mark  a*  appurtetunt 
thereto ;  the  over*eeri  of  the  highway*  cf  the 
parith  in  which  the  manor  wa»  titvate  claimed 
the  right  to  carry  away  the  toad,  thingle,  Sfc. 
thrown  up  on  dry  land  for  the  repair  qf  the  high- 
way*, either  by  ciutom,  pretcription,  or  imme- 
morial mage.  The  lord  of  the  manor  alleging 
that  he  tuffered  irreparable  damage  by  the 
removal  qf  the  ttonei,  tand,  i(c.  which  formed  a 
barrier  to  the  encroachment*  of  the  *ea  in  that 
quarter,  already  »uffieiently  great  to  produce 
much  lot*  of  land,  filed  hi*  bill  for  an  iimtnction, 
which  he  obtained  on  motion,  and  the  arfendant 
hating  put  m  M*  antwer,  and  moved  to  ditiolve, 
it  wa*  continued. 

This  was  a  motion  on  behalf  of  the  defendant, 
George  Beck,  to  dissolve  an  injunction  as  against 
him,  which  had  been  obteined  by  the  pluntiff, 
Thomas  Clowes,  on  the  16th  of  August  last,  whereby 
the  defendanto,  George  Beck  and  Richard  Septimus 
Clowes,  were  restrained  from  removing  any  stones, 
shingle,  gmvel,  sand,  soil,  or  other  matter  or  thing, 
from  any  part  of  the  sea  shore,  between  high  and 
low  water  mark,  lying  within  or  being  appurtenant 
or  adjacent  to  the  manor  of  Caister  £udolf,  parish 
of  Caister,  in  the  county  of  Norfolk.  It  was  alleged 
by  the  bill,  that  in  the  thirty-sixth  year  of  the  reign 
of  King  Henry  VIII.  the  manor  of  Caister  Bardolf, 
comprising  divers  lands  forming  part  of  and  belong- 
ing to  the  said  manor,  and  particularly  a  large  tract 
of  land,  forming  the  sea  shore,  between  high  and 
low  water  mark,  and  appurtenant  to  the  manor,  was 
granted  by  letters  patent  under  the  great  seal,  to 
William  Paston,  together  with  all  the  lands  and 
righto  of  the  said  manor,  and  all  the  inheritance  of 
his  Msjesty  King  Henry  VIII.  in  Castor  St.  Ed- 
mund, Castor  St.  Trinity,  and  other  parishes  therein- 
mentioned  ;  and  that  by  divers  mesne  conveyances 
the  plaintiff  is  now,  and  has  ever  since  the  year  1803, 
been  seised  in  fee  simple  of  the  said  manor  and  lands, 
&c.  thereunto  belonging  and  appurtenant,  and  that 
he  and  his  predecessors  in  title  under  the  said  grant, 
have,  ever  since  the  date  of  the  said  grant,  exerdsed, 
and  do  still  exerdse,  every  right  of  absolnto  owner- 
ship over  the  said  lands  forming  the  sea  shore  be- 
tween high  and  low  water  mark.  That  the  said 
tract  of  land  forming  the  sea  shore  between  high  and 
low  water  mark  oonsiste  of  stones  commonly  called 
shingle,  or  beach,  aod  of  sand,  and  the  sea 
is  now  making,  and  has  for  some  time  past 
been  making,  great  inroads  npon  the  sea  shore, 
and  it  is  consequently  of  great  importance 
that  no  stones  or  sand  should  be  n-moved  therefrom, 
and  tl^e  plaintiff  being,  as  in  fact  he  is,  the  absolute 
owner  and  proprietor  under  the  said  grant,  as  such 
lord  of  the  manor  as  aforefaid,  of  the  said  stones 
aod  sand,  hath,  by  public  notice  affixed  in  a  con- 
spicuous place  in  the  said  manor  on  the  said  sea- 
snore,  and  particularly  by  written  notices  served  on 
the  surveyors  of  the  highways  for  the  parish  of 
Caister  next  Great  Yarmouth,  in  which  the  said 
land  forming  the  sea-shore  is  situate,  and  by  written 
notices  drcnlated  amongst  the  other  parishioners  of 
tiie  said«arish,  prohibited  the  removal  of  any  stones 
or  sand  from  the  said  land  forming  the  sea-shore 
within  the  said  manor;  but  that,  notwithstanding 
thaee  notices,  the  said  defendant,  George  Beck  ana 
Bidiard  Septimus  Clowes,  the  present  surveyors  of 
the  highways  in  the  said  parish,  had  on  certain  days 
therein  particularly  mentioned,  caused  to  be  removed 
large  quantities  of  shingle  from  the  said  land  forming 
the  tea-shore  within  the  said  manor,  and  bad  caused 


such  shingle  to  be  carted  away  to  othar  places  in  the 
said  parish,  anid  applied  in  repur  of  the  highways  in 
the  parish.  That  there  are  banks  of  sand  covered 
with  grass  on  the  sea-shore  aforesaid,  called  "  Mar- 
rums,"  and  that  on  the  1st  of  Febmary,  1850,  the 
plaintiff  circulated  a  notice,  prohibiting  parties  from 
trespassing  on  these  mamms,  snd  from  taking  soil, 
sand,  sea-weeds,  stones,  or  gravel  therefrom,  and 
that  copies  of  this  notice  were  delivered  to  the  de- 
fendanto. That  on  the  same  day  the  plnntiff  canaed 
to  be  affixed  on  the  sea-shore  the  following  notioe : — 
"  Notice  is  hereby  given,  that  no  sand,  atone, 
gravel,  or  weeds,  are  to  be  taken  from  tite  bead  but ' 
by  my  order.— Tbouas  Clowes."  That  on  the 
6Ui  of  May,  18MI,  the  plaintiff  served  a  notice 
upon  George  Beck,  and  upon  the  7th  of  the 
same  month  upon  Richard  Septimus  Clowes,  stating 
that  he  was  lord  of  the  manor  of  Caister  Bardolf, 
and  forbidding  them  to  trespass  on  the  lands  lying 
within  the  same,  and  espedaliy  that  part  of  the  land 
called  the  sea-beach,  between  the  limito  therein 
mentioned,  or  to  dig  np,  cart,  or  carry  away,  or 
permit,  suffer,  or  sanction  the  digging-up,  carting, 
or  carrying  away  the  gravel,  shingle,  rodcs,  stones, 
sand,  or  soil  of  or  upon  the  said  sea-beach,  or  be- 
longing thereto.  That  nevertheless  the  swd  de- 
fendanto threaten  and  intend,  unless  restrained 
by  injunction,  to  remove  large  qnantititt  of  shin- 
gle and  sand  from  the  said  sea-shore,  and  that 
the  consequence  of  such  removal  will  hie,  tiiat  the 
sea  will  greatiy  encroach  upon  and  overflow  and 
absorb  and  destroy  a  large  quantity  of  land,  forming 
part  of  the  demesne  lands  of  the  said  manor,  and  of 
whidi  lands  the  plaintiff  is  seised  in  fee  simpb,  and 
upon  which  the  phdntiff's  mansion-hanae  stands, 
and  thereby  great  and  irtepsrable  damage  will  be 
ocnsioned  to  the  plaintiff  and  Us  said  property.  And 
the  bill  charged  that  not  only  by  reason  aiTthe  plain- 
tiff's ownership  of  such  shingle  as  aforesaid,  but  by 
reason  of  the  provisions  of  the  General  Highway 
Act  passed  in  the  session  of  the  &th  and  6th  years  at 
the  rdgn  of  King_  William  the  Fourth,  it  wsa  un- 
lawful for  the  sud  defendanto  to  remove  the  said 
shingle  and  sand,  and  it  prayed  that  the  defendants,. 
George  Beck  and  Richard  Septimus  Clowes,  might 
be  restrained  by  injunction  from  removiBg  any 
stones,  shingle,  pavel,  sand,  soil,  or  odber  matter 
or  thing  from  any  part  of  the  sea  Awe  between 
high  and  low-water  mark,  lying  within  or  bang  ap- 
purtenant or  adjacent  to  me  said  manor  of  Caistec 
Bardolf. 

The  plaintiff  having  filed  his  hill,  put  in  an  affi- 
davit, which  contained  the  like  aUegatiDna  as  thoae 
in  the  bill,  and  stated  that  thesea-sbM^appurtenant 
to  the  manor  extended  from  north  to  setfQta  distance 
of  upwards  of  two  miles,  and  that  tiie  raaaaon-honse 
stood  at  about  a  third  of  that  distatee  from  the  south- 
ern extremity,  aod  about  100  yards  froitt  the  present 
high-watermark;  that  within  the  last)  ten  ytins  the 
sea  had  gradually  encroached,  so  as  to  peodnce  a  kas 
of  upwards  of  fifiy  acres  of  land  to  the  plainliff,  and 
that  vritlun  the  last  twelve  months,  the  enooach- 
mento  by  the  sea  opposite  the  mansia»-houae,  had 
been  fifteen  yards  in  a  direct  line  towasds  the  house, 
and  that  in  consequence  of  such  etMnwchmente  it 
hod  become  necessary  to  take  down  tare  boildinp 
standing  theretofare  on  the  land,  and  that  while  beiqi 
removed,  the  materials  of  them  had  been  partiy 
swept  away  by  the  tide ;  that  the  encroacjiment  oif 
tiie  sea  in  the  adjoining  parish  was  of  very  limited 
extent,  and  towaids  Great  Yarmouth  there  had  been 
no  encroachment,  bat,  on  the  contrary,  an  increase 
to  the  beach,  Chi  this  case  so  made  out  the  plain- 
tiff moved  for  and  obtained  an  injunction. 

The  defendant.  Beck,  who  is  the  acting  sorveyor 
of  highways,  then  put  in  his  answer,  stating  that  the 
sea-shore  between  high-water  mark  and  low- water 
mark,  consisto  ordinarily  of  sand  only,  but  that  daring 
fair  weather  considerable  deposits  of  stones  take 
place  thereon  which  never  happens  in  foul  weather, 
and  that  the  sea  along  the  neigbbouring  coasta  to 
Caister  at  times  recedes,  and  at  other  tinea  (aim ; 
and  that  to  the  south  of  plaintiff's  land,  and  needy 
adjoining  it  the  sea  had  receded  within  a  few  yeata 
then  last.  The  defendant  also  set  np  a  custom  or 
prescription  or  immemorial  usage,  justifying  the  ab- 


straction by  him  of  shingle,  &c.  for  the  higfawan. 
The  defendant  now  moved  to  dissolve  the  in- 
junction. 

Roupell  and  Terrell  for  the  notkw. 

Tumrr  and  Craig,  contra.— The  answer  asserts 
no  title  in  the  defendanto,  for  tbey  daim  by  cnatom 
or  prescription ;  and  in  either  case  tbmr  claim  is  iU- 
fonnded,  for  as  to  prescription,  tbey  must  be  cenehle 
of  taking  by  grant,  which  they  are  not,  as  not  being 
a  corporation,  at  least  for  this  purpose,  and  moreover 
overseers  of  the  highways,  bemg  created  witiua  the 
period  of  \epX  memory,  vix.  by  the  statute  of 
Philip  and  Mary,  cannot  take  by  prescriptioa  at  all 
as  such  overseers,  and  it  is  not  alleged  that  tiie  in- 
habitants of  the  pariah,  or  these  overseers  as  in- 
habitanto,  make  such  claim.  There  can,  thereftMC. 
be  no  valid  claim  fonnded  on  prescription  or  i 
from  time  immemorial.  Besides,  those  hoids 
in  the  Crown  within  the  time  of  legal  meoOTy. 
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nobair  <*>>  preacribe  afliiitt  the  Crown.  Then  m 
to  eiutom.  The  right  cannot  ezict  by  cnitom  to 
camr  tmj  gmvel  or  soil  from  aaother  ouui'i  land, 
or  ibr  an  eaaement,  ai  an  eaiement  aUeno  lolo  ia 
bad  in  law.  The  foUawingcaua  ware  cited: — BttwUt 
r.  TViyonnntff,  3  Ad.  &  E.  &M;  Loeitwood  t.  Wood, 
6  Q.B.  31 ;  Bptneer  t.  7%«  London  and  Birmingham 
Uailtoaw  CmitpaHp,  8  Sim.  193 ;  Sampton  t.  Smilk, 
8Sim.272;  Culmadvy.Soe,  6  C.B.  961;  The  Date 
qfBeai^itrt  r.  The  Mayor  of  Swan*ea,  3  Ex.  Rep. 
413;  Berotton  t.  Brown,  485;  Viner  Preros.  i. 
n>)  —  K. ;  12  UaiKT.  Law  Tracts,  12, 14 ;  1  Co.  Rep. 
At  General  Highway  Act.  Phil.  &  Marr. 
The  Mastsr  of  the  Hou4i.— <!•  thi*  ease  of 
ahwu  T,  Beck  the  defendants  had  taken  away  sand 
fioai  the  shore  between  high  and  low  water  marit, 
and  by  that  act  had  taken  away  from  the  plaintiff's 
house  and  land  protection  from  the  encroachments 
of  the  sea ;  and  ne  had  obtained  an  injunction  npon 
•flkdwrit  to  restrain  them  from  doing  that.  The  de- 
fendaots  then  pat  in  their  answer,  and  having  imt  in 
tbeir  answer  they  then  moved  to  dissolve  the  injane- 
tion  so  standing.  They  state  that  there  is  no  rif  ht 
in  the  plaintiff  to  have  that  portion  of  the  land  which 
Ues  bciween  high  and  low  water  mark,  bat  that  if 
tbere  is  any  right  at  all,  there  is  a  right  on  the  part 
of  die  defendants.  They  sav  that  they  have  a  right 
to  do  it  by  castom.  I  think  that  was  inferred  from 
the  words  of  the  answer.  They  also  daim  a  right 
by  prescription,  bat  wluch  doea  not  now  seem  to  be 
persisted  in;  and  they  say  that  they  had  it  by 
custom,  and  if  they  had  it  not  by  castom  they  have 
tt  oader  the  powers  of  an  Act  of  Parliament,  which 
enables  them  to  get  stones  from  and  between  high 
and  low  water  mark.  The  answer  which  is  made 
by  tiM  plaintiff  is  —  "I  have  dearly  a  right, 
under  a  grant  of  the  Crown,  to  the  shore  between 
U|di  and  low  water  mark,  bat  whether  I  have  this 
right  or  not,  it  is  clear  that  yon  cannot  have  this 
light,  for  yoa  cannot  maintun  sach  a  claim  as  yon 
bavs  set  np ;  you  cannot  claim  a  right  to  do  this 
onder  Act  ot  Pariiament."  Then  it  is  to  be  ob- 
served that  all  these  things  am  legal  rights,  and  no- 
thfag  else  but  legal  rights.  Now,  I  do  not  wonder, 
•s  I  have  said  before,  that  the  parties  who  are  en- 
gaged in  this  litigation  have  been  very  derirous  of 
coming  to  a  speedy  oondusion  as  to  the  matter  in 
difioence.  Bat  it  is,  I  think,  perfecUv  plain,  from 
tba  commeBcament  of  this  case  that  the  qoeations 
which  are  raised  must  of  nnressity  hava  to  be  de- 
cided by  a  Court  of  Law,  and  cannot  be  decided  here. 
The  question  for  the  Court  is  what  course  it  ought 
to  pursue  with  reference  to  the  iqjonction  now 
ftougfat  to  be  dissolved ;  and  no  doabt  the  Court 
most  in  difltareut  cases  poisue  different  modes,  or 
adopt  different  modes  of  proceeding.  It  may  be 
that  the  Court  will  not  continue  an  injunction  for  a 
day  onless  tlie  party  consent  to  brin^  an  action  im- 
mediatelv.  In  other  cases  where  it  u  continaed  the 
Court  will  say  that  the  party  may  bring  such  action 
■■  he  may  l«e  advised.  There  has  been  a  great  ar- 
naient  here  on  the  effect  of  the  grant.  Certainly 
if  I  Itsd  the  inclination  Xo  dedde  upon  the  effect  of 
that  pant  I  could  not  dedde  upon  it,  it  is  impoasi- 
Me.  These  cannot  be  regarded  other  than  asdonbt- 
Col  questions  of  law,  and  must  be  dedded  there. 
But  what  I  have  clearly  to  consider  is  which  party  is 
likely  moat  to  suffer  by  the  continuance  or  dissola- 
tion  of  the  injunction.  Now  it  appears  to  me  most 
dSatinctlv  that  the  plaintiff  is  likely  to  suffer  most 
Biaterialiy  from  the  conduct  which  he  desires  to 
laetrain  the  defendants  from  pursuing.  They  are 
taldog  away  the  shore  or  shingle  from  a  part  of  the 
coast  on  which  the  sea  is  continually  encroaching. 
The  distance  is  only  100  yards,  and  in  one  year  that 
distance  has  been  aiminished  no  less  than  fifty-five 
yards,  and  there  are  other  adjoining  parts  where,  in 
the  course  of  some  years,  there  has  been  a  loss 
of  a  vnry  consideiable  quantity  of  land.  Now, 
I  do  not  think  that  I  have  before  me  much  distinct 
evidence  of  what  is  likely  to  be  the  e&ct  of  that, 
beouse  we  mast  all  see  that  there  may  be  a  portion 
taken  away  at  a  considerable  distance  from  thu  part, 
and  the  effect  of  it  may  be  to  divert  the  current  in 
audi  a  manner  as  to  make  it  most  prejudicial  to  this 
gentleman,  but  that  is  not  distinctly  proved.  Nor 
IS  it  within  the  jurisdiction  of  this  Court,  or  the 
duty  of  this  Court,  where  it  sees  matters  resting  in 
doubt  in  point  of  law,  and  sees  mi«chief  aocminK 
Ikom  one  |»rty  panning  a  coarse  of  conduct  which 
may  in  the  highest  degree  prejudice  the  other,  and 
does  not  see  aoytiiing  of  mischief  to  be  incurred 
firom  restniob^  the  other  party.  [AevpeM.— Your 
lordship  will  remember  that  they  state  explidtly 
that,  except  upon  the  beach,  there  is  no  other  place 
where  stones  can  be  had  for  miles.]  Except  upon 
the  beach  there  is  no  other  place  for  miles  where 
stimea  can  be  had.  Vpoo  looking  at  this  case  in  all 
its  paints  of  view,  I  think  I  ought  to  act  in  such  a  man- 
nar  aa  to  prevent  mischief  to  the  party  likeljr  to  suflier 
most;  and  what  I  shall  do  is  to  continue  this  injunc- 
tion. I  have  had  very  considerable  doubts  whether 
I  oa^  not  to  put  the  parties  immediately  to  bring 
an  action.  As  far  as  Mr.  Clowes  is  ooncemed,  as 
to  the  points  raised  by  the  defendants,  I  think  ha 


sherid  do  so,  but  I  am  afraid  to  say  he  unitf  do  so. 
I  will  therefore  not  allow  the  existence  of  this  suit 
to  prevent  his  doing  that.  I  therefore  give  him 
leave  to  commence  audi  action  as  he  may  be  advised 
for  the  purpose  of  esteblishing  his  right.  The  de- 
fendants wiU  be  entitled  to  make  him  go  on  with 
the  suit,  and  bring  it  to  a  hearing. 

Rowpell. — ^The  costs  will  be  ooets  in  the  cause. 

The  Hastes  of  the  Rolls. — The  costs  of  this 
motion.  I  am  very  desirous  of  iam^  that  which  I 
cannot  do — to  give  a  condusion  on  tba  matter. 

TVrre//. — Unless  the  costs  of  the  defendant  are 
mentioned  specially,  we  should  not  get  them.  The 
Court  will  be  good  enouf^  perhaps  to  mention  them 
spedaUy,  bccuae  the  costs  of  the  defendant  are  not 
costs  in  the  canse  without  being  ssentioned  spe- 
daUy. 

The  Mastbk  of  tiie  Rolls.— The  cosia  of  this 
motion  to  be  costs  in  the  cause. 


▼ZCa-OKAVOB&XiOK  XWXOBX 
SBVOa'S  OOUST. 

Reported  by  aao.8.  Autmr.BM.  of  ths  Kiddle  TempU, 
Banistar«t-taw. 

THdag,  March  14. 
Hawkss  «.  Tbb  BAitTBBN  CovMTns  Railway 

Company. 
Cba/roef  4y  railway  company — Tenant  for  life — 

tpecifte  performance. 
Arailway  company  hating  a  bill  brfore  Parliament 
for  m(UHng  a  railway  from  X.  to  Y.  with  a  Nne 
diterging  to  Z.  ascertained  that  an  oljetiion 
raited  to  the  Oncrging  line  would  be  removed  if 
they  purehated  an  eetate  q/*  which  A.  B.  woe 
tenant  for  life.  Accordingly  the  company  entered 
into  an  agreement  with  A.  B.  to  purehaee  the 
eetate,  and  to  perform  all  twh  aete  at  might  be 
neeettary  to  enable  A.  B.  to  tell.    7%(  bill  wot 
then  patted,  and  by  it  no  authority  wai  given  for 
the  diverging  tine,  and  no  powert  enabling  the 
pwrchate  of  A.  B.'t  eetate,  hitt  the  Act  empowerd 
the  company  to  pwrchate  for  extraordtnary  pur- 
poiet  eomteted  with  the  nHlway  any  quentUy  «f 
land  not  exceeding  thirty  aerei.    The  company 
tfflerwardi  altogether  abandorted  the  forma, 
tion  of  the   line  from  X.  to  ,Y.  and  rrfvted 
to  pwrchate  A.  B.'t  ettate.     Upon  a  ntit  by 
A.  B.  the  Oonrt  decreed  a  tpeeifie  performance 
i^the  agreement,  and  directed  that  the  pwrchate- 
money  thould  be  paid  into  Court. 
Under  the  will  of^Henrv  Hawkes,  deceased,  dated 
tiie  25th  of  February,  1836,  the  plaintiff  in  this  suit 
was  entitled  as  tenant  for  life  to  a  messuage  and 
small  estate,  consisting  of  about  six  acres  near  Spald- 
ing, in  Lincolnshire.     In  1847  the  Eastern  Counties 
Railway  Company  introdaced  a  BUI  before  Pariiament 
for  the  purpose  of  making  a  nulway  from  Wisbeach 
to  Spalding.    The  proposed  line  passed  just  within 
the  plsintiff's  estate,  and  the  line  of  deviation  passed 
through  the  centre  of  it.    It  was  also  proposed  by 
the  bill  that  tiiere  should  be  a  line  firom  the  Wis- 
beach  and  Spalding  line  to  join  the  Ambergate,  Not- 
tingham, and  Boston  line.    This  diverging  line  hav- 
ing been  opposed  in  committee  on  the  gronnd  of  its 
crossing  the  London  and  York  line,  the  company 
directed  inquiriee  to  be  made  whether  the  junction 
could  be  effected  in  any  other  way.    From  these 
inquiries  it  wss  found  that  the  janction  could  be 
efi^cted  without  the  objection  before  mentioned,  if 
the  whole  of  the  property  of  which  the  plaintiff  was 
tenant  fbr  life,  and  certain  otiier  property  were 
entirely  purchased  by  the  company.    Accordingly, 
an  ogreement  dated  tiie  27th  of  May,  1847,  and 
under  the  seal  of  the  company  was  made  between 
the  Eastern  Counties  Railway  Company  and  the 
plaintiff,  and  was  as  follows :— "  Whereas  the  said 
companv  are  now  promoting  a  bill  before  Parliament 
entitled' 'A  Bill  to  enable  the  Eastern  Counties 
Railway  Company  to  make  a  railway  from  Wisbeach 
to  Spalding.'  And  whereas  the  s^  proposed  railway 
is  intended  to  pass  near  to  the  residence  of  the  said 
Henry  Hawkes,  situate  stSpalding  aforesaid,  in  such  a 
manner  as  will  most  seriously  daisage  the  same,  and 
render  it  unfit  for  habitation.    And  whereas  the  said 
Henry  Hawkes  has  hitherto  opposed  the  passing  of 
the  said  Bill  into  a  law,  but  has  consented  to  witii- 
draw  his  opposition  upon  the  said  company  entering 
into  the  agreement  hereinafter  contained.     Now 
it  is  hereby  agreed  by  and  between  the  parties  hereto 
that,  in  the  event  of  the  said  Bill  in  its  present,.orany 
amended,  modification,  or  altered  form  for  the  like 
objects,  or  any  or  either  of  them  (and  to  whidi  the  said 
Eastern  Counties  Railway  Company  shall  be  parties 
or  promoters),  passing  into  a  law,  the  said  Eastern 
Counties   Railway   Company,  then-   sueoeasors   or 
amigns,  shall  and  wiU  parcbose,  and  they  do  hereby 
in  such  case  agree  to  purchase,  of  and  fram  the  mid 
Henry  Hawkes  uid  his  heirs,  and  the  said  Henry 
Hawkes  and  his  heirs  shidl  and  will  sell,  and  be 
doth  hereby  accordingly  agree  to  sell  to  the  said 
company  their  successors  or  assigns  all  that  capital 
messuage,  &c.  for  the  price  of  8,00M.,  to  be  paid  by 
the  said  eompanj  within  ei^teen  ealendar  months 


next,  after  the  passinpr  of  such  Bill  as  aforesaid;  and 
further  that,  in  addition  to  such  purchase  money  or 
sum  of  8,0O0l.,  the  said  company,  their  successors  or 
assigns,  shall  and  will  at  the  same  time  pay  to  the 
said  Henry  Hawkes,  his  executors,  administrators, 
and  assigns,  the  sum  of  5,000/.,  as  a  compensation  for 
tiie  personal  annoyance  and  inconvenience  of  com- 
pulsory eviction  from  his  said  residence.  And  for- 
tfaer  that,  inasmnch,  as  the  said  Henry  Hawkes, 
under  the  will  of  bis  late  fether,  is  only  tenant  fbr 
life  of  the  said  capital  messuage,  and  of  the  other 
greater  part  of  the  said  hereditaments,  with  remain- 
ders over  in  strict  settlement,  the  said  company  will 
obtain  all  such  powers  and  authorities,  and  do  and 
perform  all  aote  and  things,  and  adopt  all  such  mea- 
sures, and  porsue  all  such  courses,  either  in  or 
by  each  biU  ss  aforesaid,  or  othenrlse,  as  are, 
ia,  or  shall,  or  may  be,  necessary  or  required 
for  enabling  the  said  H.  Hawkes,  and  all  other  ne- 
cessary parties,  to  sell  and  convey,  and  the  said  com- 
pany to  purchase,  ttie  mid  hereditaments  and  pre- 
mises ftrom  the  said  H.  Hawkes  and  his  heira,  so  as 
the  same  may  become  vested  in  the  said  company, 
on  payment  of  the  said  several  sums  aforesaid,  for 
an  estate  of  inheritence  in  fee-simple  in  possession." 
Upon  obtaining  this  agreement  the  company  gaw' 
up  the  divergent  line  marked  ont  in  their  plni,  and ' 
to  which  the  objection  bad  been  made,  and  the  Act 
for  making  tiie  railway  from  Wisbeach  to  Spalding 
received  the  Royal  Assent  on  the  22nd  of  July, ' 
1847.  By  the  13th  section  of  this  Act  it  was  pro- 
vided, that  nothing  herein  contained  should  be 
held  to  authorise  the  company  to  make  the  railway 
delinestad  in  the  plan  between  the  divergence  there  ' 
maiked,  and  the  Ambergate,  Nottingham,  and 
Boston  Railway ;  by  the  14th  section  the  company 
were  empowered  to  purdiase  for  extraordinary  pur- 
poses  connected  with  the  railway,  any  quantihr  of 
land  not  exceeding  thirty  acres ;  and  by  the  15th 
section  it  wss  enacted,  that  the  powers  of  the  com- 
pany for  the  compuUory  purchase  of  lands  should 
not  beexerdsed  liter  the  expiration  of  three  years 
from  die  passing  of  the  Act.  The  company  after- 
wards altogetfaer  abandoned  the  fbrmation  of  the 
'V^beacb  and  Spalding  line,  and  npon  their  dedinhig 
totake  any  fiirtber  steps  withregsitdto  theplaintilTl 
property,  this  suit  was  instituted  against  them  to  com- 
pel a  spedfic  performance  of  the  agreement  before  ' 
mentioned.  At  the  hearing  of  the  cause  a  decree 
was  made  declaring  that  the  contract  should  be  spe- 
cifically performed,  and  referring  it  to  the  Master  to 
inquire  whether  a  good  title  jcould  be  made  to  the 

ftroperty,  and  when  such  title  was  first  shewn,  and 
n  making  snch  inquiry  the  Master  was  to  have 
regard  to  the  said  contract,  and  particularly  to  the 
clause  therein  conteined  relating  to  the  property  ot 
which  the  plaintiff  was  therein  mentioned  to  be 
tenant  for  life  under  the  will  of  his  father,  and  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845.  The  Master  reported  that  a  good  title  could 
be  made,  and  that  it  was  first  shewn  on  the  4tb  of 
May,  1850.  To  this  report  exceptions  were  taken 
by  the  company,  and  now  came  on  to  be  heard. 

Ruitelt,  MmHu,  and  Orove,  in  support  of  the  ex- 
ceptions, contended,  that  at  flie  time  the  agreement 
was  made  the  company  were  not  authorised  to  pur-, 
chase  lands,  and  therefore  the  present  plaintiff  hav- 
ing only  a  limited  interest  in  these  lands,  could  not, 
under  the  7th  section  of  the  Lands  Clauses  Conso- 
lidation Act,  contract  for  the  sale  of  them.  The 
contract  was  also  bad,  as  no  valuation  pursuant  to 
the  9th  section  of  the  Lands  Clauses  Act  bad  been 
made.  Farther,  under  the  special  Act  obtoined  by 
the  company,  the  line  of  deviation  passed  through  the 
centre  of  the  plaintiff's  property,  and  enabled  the  sale 
of  a  part  only  of  the  property,  and  as  this  contract 
was  for  the  whole  of  the  estote,  it  must  be  treated  as 
invalid,  because  there  could  not  be  a  division  of  the 
contract.  Besides  this,  the  plaintiff  could  only 
convey  to  the  company  his  life  estate,  there  being 
no  power  to  enable  him  to  convey  the  fee ;  it  would, 
therafine,  be  unjus(  towards  the  company  to  compel 
them  to  give  for  the  life  estate  what  they  had  agreed 
to  give  for  the  fee.  The  14th  section  of  the  com- 
pany's Act  related  to  land  necessary  for  stations,  &c. 
and  could  not  be  construed  to  give  them  a  power  to 
purchase  this  estate. 

Wigram  and  Follett  for  the  plaintiff. 

The  Tick-Chancbllob  said,  that  he  did  not 
consider  the  contract  to  be  void,  on  account  of  the 
omission  of  a  valuation  under  the  9th  section  of  the 
Lands  Clauses  Act,  as  that  omission  might  now  be 
supplied  if  the  company  desired  it,  by  having  • 
valuation  made  under  the  section  in  question.  As 
to  the  plaintiff  being  able  only  to  convey  to  the 
company  the  life  estate,  the  objection  oould  be  met 
by  me  purchase  money  being  paid  into  court ;  and 
the  persons  entitled  in  remainder  would  not  be 
dttowed  to  have  it  paid  out  without  confirming  the. 
pnrchaM.  But  the  body  who  contracted  with  tiie 
tenant  for  life  had  notice  of  the  limitations  of  the 
property.  It  wu  by  no  means  now  in  this  or  any 
other  court  that  a  man  witb  '  "<  objec- 

tion to  title  might  so  act  '*  jmr- 

cbasen  here  knew  that  : 
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■Mciil  powers  or  witfaont  beiiig  placed  in  pariioalu 
cireniiMttDces,  the  plaintiff  conld  not  nil  more  tlian 
the  estate  for  life.  Knowinf  that,  ther  took  upon 
OemselTes  to  enter  into  the  oontraet.  Thelanguaae 
niedwas,  "and  farther,  that  inaamaeh  as  the  nli 
Henrj  Hawkes,  under  t^  will  of  his  late  &ther,  is 
onlf  tenant  f<a  life  at  the  said  capital  messnage  and 
of  the  neater  part  of  the  said  heraditamants,  with 
remainder  orer  in  strict  settlement,  the  said  com- 

rjrwill  obtain  all  snch  powets  and  anth<nttiee,  and 
and  petform  all  acts  and  things,  and  adopt  all 
inch  mwismes,  and  pnnoe  all  snch  oonrses  in  and  by 
•nch  BOl  as  afecesaid,  or  otherwise,  as  are,  is,  or 
■ban,  or  may  be  neoaasary  or  required  for  wt>»Kig 
the  said  Benrr  Hawkes  and  all  other  necassaiy  par- 
ties to  convey,  and  the  company  to  purchase  the 
said  hereditaments  from  the  said  Henry  Hawkes;  so 
that  the  same  may  become  vested  in  the  company  on 
payment  of  the  said  serenl  soma  aforesaid  for  an 
ertate  of  inheritance  in  fee  simple  in  posseesioB." 
The  purchasers  so  oonbacted,  and  they  omitbsd  and 
failed  to  perform  it,  and  said,  that  by  reason 
of  this  tenancy  for  life  the  vendor  had  no  title. 
Xbe  objection  was  one  of  pure  dishonesty, 
and  he  overmled  it  aecordiogly.  The  decree,  ttter 
ovemiling  the  exceptions,  directing  taxation  of 
ooati,  &c.  pooeeded  as  follows .  —  "  And  the 
plaintiff  by  his  counsel  submitting  to  have  the 
whole  of  the  ssid  sums  of  S,cSoi.  and  i.OOOl. 
meotioned  in  the  said  agreement  treated  as  if  the 
same  were  purohaae-money  ansinc  from  estates  de- 
vised to  the  uses  of  the  will  of  flenry  Hawkes,  the 
bther;  and  the  detandants  ■JofHning  to  state  any 
alectnn,  or  to  expreas  any  wish,  as  to  what  aocount, 
or  in  what  Buuner,  the  said  moneys  should  be  paid; 
and  the  defmidants  not  reqniiing  that  a  valoatMm  d 
the  said  Dremisss,  or  any  part  thereof,  by  two  sw- 
veyois  shall  be  made  in  the  manner  pnaaibed  in 
the  9th  section  of  the  lands  Oaosea  ConsoUdstioB 
Act  1845.  It  is  ordered  that,  upon  the  plaintiff  exe- 
cating  and  delivering  to  the  defendsnfa,  at  the  ex- 
pense of  the  defigndants,  acoordine  to  the  said  agree- 
ment, a  proper  conveyaaoe  of  the  said  estate  and 
premises  contained  in  the  said  apeement,  sach  eon- 
veyanoe  to  be  settled,  &c.  the  said  defendants,  the 
Bastem  Conntiea  Railway  Company,  do  pay  the  said 
■urns  of  9,0O0L  and  5,000<.  making  toge^  13,00(W. 
and  the  interest  thereon,  into  the  bank  to  the  credit 
'Bx  parte  the  Eastern  Counties  Railway  Company 
in  the  matter  of  the  £aat«m  Counties,  Wisbead,  to 
Soaldin^  Boilinr  Act,'  sabject  to  the  further  onler 

JVuby,  Fa.  28. 

KoKOAN  r.  MOKOAH. 

Jcemmmlationt—TMuixm  Alt. 

Diipoiitum  <tf  hteomi  anting  fnm  afimd  trtuitd 

Iv  meome  aeenud  ittwet»  the  ttttatot'i  death 

ami  ttpeuty-otu  years  ^«r  kit  death. 
,  This  case,  which  is  reportadoale,  p.  114,  was  men- 
tioned fstin,  to  obtain  the  judgment  of  the  Court  as 
to  the  disjposition  of  the  income  of  the  fund  srising 
from  the  income  of  the  5,00(U.  legacy,  accrued  be- 
tween the  testatrix's  death  and  the  expiration  of  the 
twenty-one  years  from  her  death. 

SmteU,  OoUtmid,  Wigram,  CaUon,  R.  Palmer, 
Wieiau,  Ferrert,  Bolt,  and  Meteaife,  appeared  for 
tbeseventl  parties. 

The  Vicx-Chancsixok  directed  that  the  income 
accrued  and  to  accrue  between  the  expiration  of 
twentv-one  years  from  the  death  of  the  testatrix, 
and  the  death  or  maniage  of  Miss  Frances  Sarah 
Gyles,  on  such  part  of  this  fund  as  arose  from  the 
income  of  the  SOOO/.  accrued  between  the  death  of  the 
testatrix  and  the  death  of  Mrs.  Hanham,  the  tenant 
for  life,  should  be  paid  to  the  personal  representatives 
of  Mrs.  Hanham,  and  that  the  incosse  aceraed  aad 
to  aeome  between  the  expiration  of  the  twenty-one 
yeaia  from  the  death  of  me  testatrix  and  the  death 
or  marriage  of  Miss  F.  S.  Oylas,  on  the  remainder 
of  the  fund  should  be  paid  to  the  residaary  legatees 
in  remainder  after  Mis.  Hanham's  death. 

Uomdsg.lfavi- 
Pawsbt  v.  Bakmbs. 
Claiat— Statute  iff  lamitatiimt. 
Seal  ettate  wat  detited  to  A.  B.  and  C.  1).  up<m 
irutt  to  ttU  and  to  dimdt  the  prodme  between 
A.  B.  and  other  pertont.    Ik  Febmarp,  1816,  the 
tettator  died,  and  A.  B.  and  C.  D.  the  two  exe- 
etUort,  proved  the  mil  m  the  foUotliing  Anmut. 
tt  Oetoier,  1817,  A.  B.  died.    7a  1S49,  C.  D. 
died.    In  June,  1850,  E.  F.  toot  ont  lettert  ^ 
adminittration  to  A.  B.  and  filed  a  elaim  agmntt 
the  etetetUor  qf  C.J),  im  ritptet  nf  the  product 
1^  th*  tale  qf  the  real  ettate.    The  Court  dif 
mitetH  the  claim,  hittnthout  pniudieeto  a  tuU 
imttituted  bp  biU. 

This  was  a  claim  filed  by  William  Pawsey  and 
Uaiy  Ann,  his  wife,  against  the  defendant  Barnes, 
under  the  following  circamstanoes :— John  Dennant, 
bv  his  will,  dated  the  13th  of  Januarv  1816,  devised 
■U  his  real  estate  to  John  Pollard  and  James  Heam, 
and  their  heirs  upon  trust  for  sale,  and  after  pay- 
msntof  certain  soma  oat  of  themoaeysprodnoedby 


soch  sale,  to  divide  the  remsinder  of  the  monep 
between  John  Pollard  and  ontain  otlier  persons  m 
tiie  will  named :  and  the  tastatn  appointed  John 
PoUard  and  Jamea  Heam  execotofs  of  his  will.  Tlie 
testator  died  in  February,  1816,  and  his  will  was 
proved  in  August,  1816,  by  both  the  executors.  In 
October,  1817,  John  Pcdlsrd  died,  leaving  James 
Heam  sorviving.  In  1849  James  Heam  died,  having, 
by  his  will,  ap|x>inted  the  deisndaot  Barnes  his  sole 
executor  and  trustee.  In  June,  1850,  letters  of  ad- 
ministration of  the  estate  of  John  Pollard  were 
nanted  to  Bfary  Ann  Pawsey,  the  wife  of  William 
Wwaey,  the  plamtifi  in  this  case.  The  daim  was 
filed  in  respect  of  John  PoUaid's  share  in  the  pro- 
duce of  tne  sale  of  John  Dennant'a  real  eatate. 
The  plaintifls,  in  an  affidavit  filed  by  them  in  suppmt 
of  their  daim,  stated  their  belief  that  the  whole,  or 
the  Rieater  put  of  the  estates,  were  sold  in  1835. 

Wigram  and  Elderton,  for  the  piaiatiffs,  con- 
tended that  the  lapse  of  time  was  no  bar  to  their 
daim.  By  the  3  &  4  Wm.  4,  c.  27,  s.  25,  it  is  pro- 
vided that  when  any  land  shall  be  v^ted  in  a  trustee 
upon  any  express  trust,  the  right  of  the  eettui  oue 
trnst,  or  any  person  claiming  tiuough  him,  to  bnng 
a  suit  against  the  trustee  or  any  person  claiminr 
through  him  to  recover  such  land  shall  be  deemed 
to  have  first  aoaned  at  and  not  before  the  time 
at  whidi  such  land  shall  have  been  conveyed  to 
a  purchaser  for  a  valuaUe  consideration,  ana  shall 
then  be  deemed  to  have  accrued  only  as  against  such 
purchaser,  and  any  person  riaimiiig  through  him. 
Tbtfr  dted  Ward  v.  ..Ircil,  12  »m.  472. 

llaliMu  and  Olatte,  fisr  the  defendant,  said  that 
the  claim  was  barred  by  lapse  of  time,  as  by  the 
40thseetionofthe3&4Wm.4,  e.27,  it  is  enacted 
that  no  action,  suit,  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otiierwise 
chitrged  otxm,  or  payable  out  of  any  land  or  rent  at 
law,  or  in  equity,  or  any  legacy  but  within  twenty 
years  next  after  ^present  right  to  laosive  the  same 
shall  have  aecmed  to  some  person  capable  of  giving 
a  discharge  for,  or  release  of  the  same.  The  produce 
of  real  estate  must  be  considered  as  a  sum  charred 
upon  or  payable  out  of  land,  and  therefore  within 
the  operation  of  the  Act.  {Priory.  Homebbnc, 
2  Y.  &  C.  (Ex.)  201 ;  Chrittian  v.  Devertur,  12 
Sim.  264 ;  and  A^Umur.  Barry,  2  Coll.  290.)  Inde- 
pendently of  the  statute,  the  plaintiff  was  bsrred  by 
lapse  of  time,  the  Court  having  the  right  to  reftise 
relief  to  stale  demands,  a  right  whidi  was  reaored 
by  the  27th  section  of  the  3  A  4  Wm.  4,  c.  27. 

Wigram,  in  reply. 

The  Vicb-Cbamcbilob  said  that,  consdering 
the  testator  died  in  die  early  part  of  the  veer  1816; 
that  his  will  was  proved  in  August  1816^  by  tlie  two 
executors  and  trustees  named  in  the  will,  it  followed 
that  somewhat  more  than  thirty-three  years  had 
elapsed  since  the  right  of  the  pbuntiffs  arose,  inas- 
rnudi  as  the  death  of  John  Pollard,  of  whose  estate 
they  were  administntors,  occurred  on  the  10th  of 
October,  1817.  Considering  also  that  there  was  no 
trace  of  any  claim  during  the  whole  life  of  Mr. 
Beam,  who  did  not  die  until  1849,  and  that  the 
letters  of  administration  to  Mr.  Pollard  were  not 
obtained  until  after  the  death  of  Mr.  Heam,  who 
probably  would  have  been  able  to  give  more  infor- 
mation on  the  subject  than  could  now  be  obtained, 
his  Honour  was  of  opinion  that,  independently  of 
the  statute,  and  without  reference  to  it,  this  was  a 
case  of  great  doubt  and  difficulty.  Independently  of 
the  circumstances  of  the  ease,  there  was  also  a  diffi- 
culty or  possible  difficulty  upon  the  cotutmction  of 
the  statute,  and  his  Honour  considered  that  if  any- 
thing were  to  be  made  of  the  case  by  the  plaintiffii,  it 
must  be  by  a  suit  instituted  by  bill.  He  should 
therefore  dismiss  the  claim  without  prejudice  to  the 
plaintifb'  filing  a  bill.    

Wednetdag,  June  4. 
Lock  r.  De  Boboh. 
3  jr  4  Wm.  4,  e.  2Z— Apportionment. 
Landt  were,  bg  indentmret  dattd  in  1828,  tettled  to 
the  ute  qf  A.  B.  for  life,  with  a  power  cf  lett- 
ing.   After  the  patting  of  the  3  Sr  i  Wm.  4,  e. 
22,  A.  B.  granted  certain  leaiei,  and  he  died 
in  1847. 
Held,  that  A.  B.'t  penonal  repretentatitet  were 
entitled  to  a  proportion  <f  the  rente  between  the 
latt  periodt  qf  vagment  and  hit  death. 
In  this  suit  the  following  question  arose  under  tiie 
Apportionment  Act  (3  &  4  Wm.  4,  c  22).    Certain 
lands  were^by  indentures  dated  the  16th  and  17th of 
January,  1828,  conveyed  to  the  use  of  Willkm  Lock 
for  life,  with  divers  remainders  over,  and  a  power  of 
leasing  vras  given  to  William  Lock,  the  tenant  for 
life.     Under  this  power,  William  Lock,  after  the 
passmg  of  the  3  A  4  Wm.  4,  c.  22,  in  1834,  granted 
certain  leases  of  portions  of  the  settled  property, 
and  he  died  on  the  9th  of  December,  1847.    By  the 
2nd  section  of  3  &  4  Wm.  4,  e.  22,  it  is  enacted  that 
from  and  after  the  passing  of  that  Act  all  rents  and 
servieaB  reserved  in  any  lease  by  a  tenant  in  fee,  or 
for  any  life  interest,  or  by  any  lease  granted  under 
any  power  (and  whidi  leaaes  shaU  have  been  granted 


after  0ie  pairing  of  the  Act),  and  all  rent,  charge*, 
and  other  rents,  and  aD  other  payments  of  every  de- 
scription in  the  United  Kingdom  of  Grest  Britafa 
and  IreUod,  made  payable  or  becondnr  due  at  fhad 

periods,  under  any  mstroment  that  shall  be  c "-^ 

alter  the  passing  of  the  Act,  shall  be  ai 
aad  in  such  manner  that  on  flie  death  of  any  <. 
interested  in  any  such  rents,  his  or  her  eieculun^ 
administrators,  or  assigns,  riiall  be  entitled  ts  a  aot^ 
tion  of  snch  rents,  according  to  the  time  wUcb  saaB 
have  elapsed  from  tiie  commencement  or  laat  psriai 
of  payment  thereof  respectively,  aa  ^  case  nsay  Ic^ 
including  the  day  of  Um  deadi  of  snch  persoa.  "Pm 
question  was,  whether  tiie  personal  innneiitatiies 
of  William  Lock  woe  entitled  to  a  proportion  of 
the  rents  of  the  property  leased  by  htai  ander  tfaa 
power  between  tae  last  periods  of  payoMot  ssid  Ua 
deatii. 

Csfeerf  and  Brett,  far  tiw  pUntiff. 

WUcockatA  JiTenie,  for  the  defendants. 

The  ease  of  Knight  T.  Bemghton,  12  Ben.  St2, 
was  dted. 

The  Vicb.Chawcsi,i«b  said,  that  as  tke  leaMS 
were  instruments  executed  after  the  paaaiag  of  tlia 
Act,  he  tlioaghtthe  estate  of  Mr.  Lock  was  eatiiM 
to  a  propoHion  of  the  rents  up  to  the  tine  of  Us 
death.  

Saturdag,  June  14. 
St  Simpsom's  Settiemeat. 
Settlement— Potter  ofappointmemt. 
Bg  a  tettlement  made  on  the  marriage  qfH.B.mti 
if.  D.  real  ettate  we  eonveged  to  truttttt  tmtm 
trait  for  the  benHU  o/H.  S.forVfe.axiettir 
hit  deeeatefyr  if.  D.  ftr  f^e,  and  ifttr  Oft 
daetate  of  tie  turtiaor,  fir  tuch  one  or  mtrtjf 
the  eUUhren  qfthe  marriage  at  H.  S.  and  if.  D. 
thouldjotntlg  appoint;  andin  eate  qfthe  dtafh 
qfH.B.in  the  Retime  qflf.  D.  bqfire  aiy  sas* 
appointment  ehemld  be  made,  at  if.  D.  thmdi 
appoint.    H.  8.  and  if.  D.  exercited  the  jttad 
power  qf  appointment  at  to  twojamrtht  u  Me 
ettate,  and  H.  8.  died,  leaoing  if.  D.  tmawint. 
M.  D.  tflerwtrdi  appointed  the  rtmaininf  Asa- 
fourtht: 
Held,  that  the  latter  appointmentt  made  bgJCJK 
were  valid. 

By  indentures  of  settlement  made  on  the  wttAtf/t 
of  Henry  Hanson  Simpson  and  Mary  Ann  Doberiy, 
and  dated  the  14th  and  I5th  days  of  June,  1797, 
certain  real  estates,  the  property  of  M.  A.  Dabeilr 
were  conveyed  to  trustees  upon  trust  for  H.  H. 
Simpson  for  life,  and  after  nis  deatli  for  M.  A. 
Daberly,  his  intended  wife,  for  life;  and  after  tlM 
decease  of  the  survivor  of  them  "  to  the  nse  of  aay 
one  child,  or  sny  two  or  more  children,  of  the  tssa 
H.  H.  Simpson,  on  the  body  of  the  said  M.  A. 
Dnberiy,  to  be  begotten,  in  such  parts,  shares,  aad 
proportions  (in  case  there  should  be  two  or  man 
such  children),  and  for  snch  estate  and  estates,  aad 
in    soch    manner,   and  with,  under,   and  saljeet 
to   snch   powen,    provisos,    conditions,    and   t^ 
strictions,   and  with    such   limitations   over   (hsi 
such     limitations    over    to    be     for    the     luisJI 
of  some  or  one  of  the  said  children)  as  the  mii 
H.  H.  Simpson  and  M.  A.  Duberly,  at  any  titme  at 
times  daring  their  joint  lives,  by  any  deed  or  deedik 
writing  or  writings,  with  or  without  power  of  revoca- 
tion and  new  appointment  to  be  by  them  and  eaek 
of  them  sealed  and  delivered  in  the  Presence  of,  aad 
to  be  attested  by,  two  or  more  crMible  witoesae!^ 
should  direct,  limit,  and  appoint ;  and  in  case  of  tha 
death  of  the  said  M.  A.  Duberiy  in  the  lifetime  of 
the  said  H.  H.  Simpson,  before  any  such  diracHo^ 
limitation,  or  appomtment  should  be  made,  tlien  aa 
the  said  H.  H.  Simpson  at  any  time  or  times  dariac 
his  life,  after  the  deceaseof  the  said  M.  A.  Daberiy,  by 
any  deed  or  deeds,  writing  or  writings,  with  or  wtfh- 
ont  power  of  revocation  and  new  appointment,  to  be 
by  him  sealed  and  delivered  in  the  presence  of^  aad 
to  be  attested  by,  two  or  more  credible  witaesaas,  or 
hj  his  last  will  uidtestamait  in  writing,  or  any  eoA- 
cil  thereto  to  be  by  him  signed,  sealed,  and  pnbliabel 
in  the  presence  of,  and  to  be  attested  by,  three  or 
more  credible  witnesses,  should  direct,  limit,  or  ■»• 
point ;  but  in  case  of  the  death  of  the  sud  H.  H. 
Simpson  in  the  lifetime  of  the  said  M.  A.  Didierif* 
before  any  such  direction,  limitation,  or  fipimirt 
ment  should  be  made,  then  aa  the  said  If.  A.  DB' 
berly,  at  any  time  or  tunes  during  her  life^  aad 
whint  she  should  be  sole  and  unmarried,  aftar  tk» 
death  of  the  said  H.  H.  Simpson,  by  any  deads  or 
deed,  writing  or  vrritings,  with  or  wimont  povftr  tt 
revocation  and  new  appointment,  to  be  by  her  aeaM 
aad  delivered  in  the  presence,  sod  to  be  attested  hn[v 
two  or  more  credible  witnesses,  or  by  her  \aBt  vstt 
and  testament  in  writinr,  or  any  oadidl  thmito  la 
be  by  her  sealed  and  published  in  the  preisenea  et,. 
and  to  be  attested  by,  three  or  mme  credible  «tt* 
nesses,  should  direct,  limit,  or  appoint;  aad  ia  da- 
fealt  of  all  sudi  direction,  limitation,  or  appoiatBaaat 
a*  aforesaid,"  Ac    There  were  four  children  of  tke 
marriage.     In  March  1821  Mr.  Simpeoa  aai  Ub 
wife  by  deed  jointiy  appointed  one  fourth  part  of  Dm 
property  which  was  snbiect  to  the  tnuU  of  IliaM^ 

Digitized  by  V^OOQlC 


Sav.  IS.  1851.] 


THE  LAW  TIMES. 


308 


JUDGES'   OHMKWERS. 


BANKRUPTCY. 


IMULVEMCV. 


tlenoiit,  to  one  of  tiie  ddMran ;  and  in  October  1833 
they  by  deed  jointly  ap)Knntod  aoother  fourth  part  of 
tiw  property  to  another  of  the  diildren.  In  1835 
Mr.  Simpson  died.  Is  Febroary  1836  the  two  re- 
Buuning  fourth  parte  of  the  property  were  by  two 
separate  deeds  appainted  by  Mn.  &mpaoD  to  the 
two  otber  childrm.  In  18S0  Mn.  Simpion  died. 
Hie  tmstees  of  the  settlement  tnoifened  two  foorth 
parte  of  the  consoli  which  represented  the  estate 
setfled,  to  the  two  children  in  whose  fsTonr  the  joint 
appointments  had  been  made,  bat  ther  tmnsferred 
the  residoe  of  the  (and  into  Court  under  the  Trus- 
tees'Relief  Act.  The  present  petition  was  presented 
by  the  two  childnn,  to  whom  the  appointmente  by 
lbs.  Simpson,  in  February  1836,  iali  bean  mad^, 
and  the  persona  cliiiming  nnder  them,  prayinf  tot 
a  transfer  of  (he  stock  so  transferrad  into  Court. 
ne  qaestion  on  the  petitfam  was  wbsther  by  tbe 
terms  of  the  settlement^  tiie  joint  power  of  apfwint- 
ment  having  been  exerosed  by  Mr.  and  'iSit.  Siaip- 
SOB,  the  power  of  appointment  by  Mrs.  Bimpnm 
akne  could  haTe  been  axotnsed. 

/.  Parter  and  Wafford  for  the  petitioners. 

K.  Parker  and  Brigg;  Metin*  and  Aattm,  and 
JteeiMi  and  Bogle,  for  the  reapondente  danadag 
adreraely  to  Hie  petitioners. 

RutieU  and  B.  L.  ChapnuM  for  the  trustees. 

Tbe  case  of  8imp«mv.  Paul,  2  Ed.  34,  waf  cited. 

The  VicB-CaxNCaLLOB  said,  that  the  words 
"  any  such  appointment "  moat  be  taken  to  mean 
a  complete  appointment  of  the  whole  estate,  aad 
that,  whateTer  the  words  were,  the  saeaning  to  be 
oalleeted  from  the  whole  iastrament  was,  ttiat  what- 
e««r  was  net  appointed  by  Mr.  and  ]b«.  Simpson 
jointiy,  should,  m  the  event  of  Mr.  Simpson's  dsath 
in  the  lifetime  of  Mrs.  Knpson,  be  saqect  to  her 
aole  appointment.  His  Honour,  therefore,  oon- 
ridered  that  Mrs.  Simpson's  appnatmeate  were 
valid,  and  that  tJie  petttioners  wen  entitled  to  tba 
fond. 


fttamatt  ftato  Conrti. 


Sspsrted  by  Satis  Oaso  l[A(SAS,Ksq.  of  tba  UUdle 
Tempi*.  Bsitistei-at-Law. 

J*ur*dag,JulffZ. 

(Before  Mr.  Justice  wiLUAJia.) 

Tdrnkii  e.  WiLKS  and  Asothbr. 

JVolscfion  ttatMtet—ImpritotmmU  <if debtor  beg<md 

twelve  month*— Dueiarpe  <if  huolveitt. 
Bfllke7  !c8  Viet.  e.  96,  *.  28,  a  it  eiuteted,  "  that 

•0  debtor  thall  be  imjfiritomed  on  any  proceu  for 

mure  than  twelve  calendar  month*  for  eng  debt 

emiraeted  before  fiUM  hie  petition." 
Tke  Jnnlvent  Debtort  Qmrt  refuting  to  diieharge 

4m  intohent  petitioner  who  had  been  in  euifodg 

more  than  twelve  montht  : 
Beld,  by  Mr.  Jusliee  William*,  qfltr  eomulting 

Mr.  Baron  Parte,  that  a  judge  at  Chamber* 

may  di*eharge  him. 

The  insolvent,  the  deCsndant  in  the  action,  filed  a 
petition  for  protection  under  the  statutes  5  &  6  Vict. 
c  116,  and  7  &  8  Vict.  c.  96,  in  the  Court  for  Relief 
1^  Insolvent  Debtors,  and  came  up  for  his  examine 
tion  before  Mr.  Commissioner  liaw,  on  the  19th  of 
April,  1851,  when  he  was  opposed  by  Jtbe  plaintiffs 
in  this  action,  and  a  day  was  named  for  making  the 
final  order.  On  the  last-named  day  the  insolveot 
was  again  opposed,  and  the  learned  commissioner 
(Mr.  Law)  adjourned  the  case  one  die,  without 
protection;  on  the  1 1th  of  May,  1850,  being 
^e  day  after  the  last  examination,  the  in- 
solvent was  arrested  in  execution  in  the  action, 
and  committed,  to  the  debtors'  prison.  After  the 
I^ise  of  about  six  months  an  application  was  made 
to  the  leiumed  Commissioner  to  giant  him  a  protect- 
Jng  order  under  the  7  &  8  Vict.  c.  96,  s.  28,  but  the 
■location  was  refined.  Subsequent  applicatioos 
were  made  to  the  learned  Commissioner,  but  were 
attended  with  the  same  result.   To-day, 

Lewi*  (of  Ely-place)  uiplied  for  this  discharge  of 
Ae  insolvent,  the  defendant  in  the  action,  out  of 
cnslody,  upon  i^davit  of  the  foregoing  facts,  and 
also  that  more  than  twelve  months  had  dapsed  ance 
Htfb  tniag  of  the  petition  and  the  final  heaarug  of  the 
yelitiaaer. 

Martin,  the  plaintiS*i  solicitor,  opposed  the  apidi> 


Williams,  J.  doubted  his  powerto  discharge  the 
insolvent. 

Itewi*  admitted  tiiat  he  had  no  precedoi^  but 
MBed  entirely  upon  the  words  of  the  statute.  Per- 
lia^  his  lordmip  would  be  good  enough  to  mentioo 
tiie  natore  of  this  application  to  Parke,  B.  who  was 
•bo  at  Chambers. 

Williams,  J.  acceded  to  this  request,  and  imme- 
Aabriv  consulted  with  Parke,  B.  after  which  he  re- 
tamed,  and  made  an  order  for  the  iBSohreaf  a  dis- 
diarge,  grounded  upon  the  affidavit  and  the  words 
of  the  Act  of  Parliament. 

Tlie  insolvent  was  accordingly  dkoharged. 


Note.—Tta*  is  the  first  ease  tiiat'has  ariaeB  under 
these  statatea,  aad  aboiiU  be  noted  by  piwtitioaars. 

— ^RzPOKTBa. 


Tia-OKuroiLLOs  EineBT  Bauci's  Oovar,  reported  by 

G.  8.  Alutdtt,  Etq.  Buriiter-at-Iiaw. 

Oosai  a*  BAnsurrox,  Lonoa,  reported  by  Jo»  A. 

FovBLAirqsB,  Baq.  BaRi(ter«t-Iiaw. 

Conax  or  Baxxxurot,  Bcaua,  lepoited  by  J.  Livz, 

Bsq.  B<tnitter4t-Iaw, 

VICE-CHANCKIXOR  KNIGHT  BRUCB'S 
COURT. 
Monday,  March  3. 
Ex  parte  Bird,  re  Boram. 
Prwif—Porged  aceeptanee*. 
A.  acted  a*  the  agent  if  B.  in  a  certain  trade,  and 
repreieniing  h^ueffa*  tueh,  appUed  to  a  bank  to 
di*eotmt,  without  A'l  indoreement,  bill*  drawn 
by  B.  and  apparently  accepted  by  C.    To  tla*  the 
banh  agreed,  and  the  money  wa*  paid  to  A.    The 
tignature  qf  C.  proved  to  have  been  forged  by  B. 
A.  became  banhrmt.  The  bank  tendered  prM^ 
theamomUtfthebilUagainitA'teitate,  andtie 
committioner  allowed  theproqf.    There  wa*  no 
proof  a*  to  what  became  of  the  money  paid  to  A. 
on  account  qf  the  bill*.    On  appeal,  the  Court 
rrferred  the  matter  back  to  the  eommi**ioner,  with 
liberty  to  either  party  to  add  to  the  evidaue. 
Thia  was  a  petition  of  appeal  from  the  dedaion  of 
the  oonuniasioner  allowing  the  pawf  hy  the  manager 
of  the  Union  Bank  of  Liverpiral  againat  the  bank- 
rupt's estate  of  3>60IV.  in  respect  of  two  bills  of  ex- 
change, dated  respectively  the  22nd  of  February  and 
the  8th  of  March,  1850.  In  September  1849,  Bourne, 
the  baaknwt,  who  was  living  at  livorpool,  became 
the  agent  of  ThreUall,  who  raided  in  Yoriuhire,  for 
the   purpose  «f   buying   and  seUins  cotton.     In 
December  1849,  Bourne  took  to  the  Union  Bank  of 
Liverpool  a  bill  of  exchange,  dated   the  8th  of 
December,  1849,  and  apparentiy  drawn  by  Tbrel- 
611,  and  accepted  by  the  HnU  Flax  and  Cotton 
Mill  Company,  aad  mformed  the  manager  of  the 
bank  that  the  bill  was  Mr.  ThreUaU's,  forwhom  he, 
Boome,  was  buying  cotton,  and  that  Thrdfall  bad 
requested  Bourne  to  get  the  bill  disconnted.  Bourne 
then  inquired  of  the  manager  whether  the  bank  would 
discount  the  bill  without  requiring  his.  Bourne's, 
indorsement  of  it;  and  if  so,  on  what  terms,  it  being 
understood  that  no  recourse  was  to  be  had  to  him. 
Bourne.    The  manager  agreed  to  discount  the  bill 
witiiont  requiring  Bourne  a  indorsement,  and  the 
bill  was  diaoounted  by  the  bank  accordingly.   This 
bill  was  duly  paid.    Between  Deceaiber  1849  and 
April  1850,  the  bill  dated  the  22nd  of  February, 
1850,  for  2,000/.  and  that  dated  tiie  8th  of  March. 
1850,  for  1,600/.  and  several  other  bills  apparently 
drawn  by  Threl&ll,  and  accepted  by  the  Hull  Flax 
and  Cotton  Mill  Company,  were  discounted  by  the 
bank  thitnigh  Bourne's  agency  in  the  same  maimer 
and  on  the  same  terms  as  before  mentioned,  with 
regard  to  the  bill  of  8tii  December,  1849,  and  Bourne 
received  the  money  on  the  bills.    The  aignaturea  of 
the  acoepton  of  tiie  bills  of  February  22nd  and 
March    8th,  1850,  proved   to   have   been   forged 
by    Threl&ll,    who    waa    tried    for    the    foigery, 
aai  sentenced  to  transportation    for    life.     The 
circumstenoea  before   mentioned   as   to   Bourne's 
transactioiis   with    the    bank   appeared   from    his 
examination,   and  he  also   stated  that  in   April, 
1850,  he  brought  to  the  bank  two  other  bills  dated 
in  that  month,  and  apparentiy  drawn  and  accepted 
as  thoae  before  mentioned,  but  that  on  that  occasion 
his.  Bourne's,   indorsement,  was  required  by  the 
manager,  and  he  accordingly   indorsed  these  two 
bills,  and  they  were  discounted.    The  bank  did  not 
offer  any  evidence.    It  was  stated  at  the  bar,  thongh 
there  was  no  inquiry  before  the  Commissioners  on 
the  subject,  that  thongh  the  money  on  the  bills  in 
question  had  been  received  by  Bourne,  there  had 
been  subsequent  dealincs  between  him  and  Threl- 
Ihll,  and  that  Threl&ll  became  largely  indebted  to 
Bourne,  and  that  Bourne's  bankniptcy  waa  owing 
to  his  dealings  with  ThreliaU. 

Crompton  and  Glaete,  in  support  of  the  petition. 
R.  Palmer  and  Mellieh  for  the  Union  Bank  of 
Liverpool. 

The  following  cases  were  dted : — PuUer  v.  Smith, 
Ry.  &  Moo.  49;  1  Car.  &  Pay.  197;  Jone* 
T.  Ryde,  5  Taunt.  488;  Bruce  v.  Bruce,  OnA. 
495;  St^hen*  y,  Badcoek,  3  Bam.  &  AdoL  354; 
Stead  V.  Thornton,  ibid.  357,  n. ;  Buller  v.  Har- 
H*on,  Cowp.  563;  Wilkinion  v.  Johntton,  3  Bam. 
&  Crea.  428;  WUHami  •*.  Deacon,  4  Ex.  397; 
Omerod  v.  Huth,  14  Mee.  &  Wda.  651 ;  Bat*, 
ling*  v.  Bell,  1  C.  B.  Rep.  951 ;  Evan*  v.  CWia*, 
5  Q.  B.  804 ;  and  Cmt  V.  Prentice,  SMao.  &  Sel. 
344. 

The  Vioa-CBAMCELLOR  said,  that  in  the  present 
state  of  the  evidence  he  took  it  to  be  proved  that 
Mr.  Boume  was  perfectty  innocent,  and  was  igne- 
laat  of  the  invalidity  of  the  biUs;  that  he  acted  in 


the  tnnsacUoa  soldy  as  the  agent  ur  servant  ef 
TbieUaU;  that  he  so  wprasented  himsdf  fcom  fte 
bennning  and  thnM^Hmt;  aad  that  the  bank 
understood  that  he  was  so  dealing,  and  did  deal  with 
him  in  that  character  with  the  aurked  wcflSiitiBa  «f 
the  two  bills,  which  won  indaraed  by  lb.  Baai— . 
The  only  question  thea  wmained  as  to  what  I 
of  the  money  paid  to  Mr.  Boobm;  UaT 
ofopmiantbatitwaafor  tte  bank  to  shear  Ikattte 
money  remained  in  Mr.  Boune's  haada  in  sooh  a 
state  tiiat  it  oonld  be  reoaUed.  He  timoght  tint  tt 
was  highly  improbable  that  it  did  so  iwmsin.  -  H» 
was  of  opmion  that  upon  Ae  present  state  of  tfaa 
evidenee  the  proof  was  aiaagly  admittwd,  and  im 
should  therefore  refer  the  matter  bade  to  the  Cob* 
miaaioner,  witii  liberty  far  eitfaer  party  to  add  to  tte 
evideace.  ___ 

Wtdnetday,  AprU  33. 
Em  parte  Hoixim awoani,  re  Holuxun  uu'h. 

CertUieate. 
A.  B.  became  bankrupt  m  183S,  hi*  ettate  papiief 
3«.  6<{.  tM  the  pound.  Jn  1835  he  made  a  coays 
rifton  with  au  creditor*.  In  1846  *•  mad*  m 
eompoeition  with  hi*  creditor*,  paying  i*.  in  the 
pound.  Jn  June  1849  he  placed  a  ieclearatimn  y 
ineolveney  inhi*  *olicitor'*  hand*,  and  ^terwena 
incurred  teveral  deit*.  In  June  1850  he  i 
became  bankrupt  ! 
Held,  that  the  bankrupt  ma*  not  entitlod  U  ta 
placed  ta  a  mare  favourable  poeition  a*  to  hi*eer- 
tMeate  than  he  would  have  been  under  the  6  0s*. 
4,  e.  16, 1.  127. 

Tiiia  was  a  petition  of  ivpeal  firom  the  deeiaion  at 
the  oommiaaiOBer  refnaiag  the  bankrupt  his  eertift- 
cate.  HoUtngwortii,  tiie  Ibankrapt,  waa  a  shm- 
owner  and  insaianee-faroker  at  HoU.  In  1833  afr 
became  baokrapt,  and  a  dividend  of  3s.  6d.  in  Ike 
pound  was  paid.  In  1835  he  made  a  eompo^tm 
with  his  creditors.  In  1846  he  made  a  oompositiiai 
with  Ins  creditors,  and  paid  thass  fis.  in  the  poaad. 
In  Jnae  1849  be  signed  a  dedaiatioa  of  inaormner^ 
and  placed  it  in  the  hands  at  his  solidtor.  In  Aa> 
gust  1849  lie,  being  in  iasolvcnt  drcnmstaneas.  b^ 
came  indebted  to  Mr.  Hantley,  iriio  resided  i» 
London,  in  llOi.  and  to  Mr.  Hay  in  432/.  for  stow 
famished  for  a  vessel  bdoagiaK  to  tiiebsaiknipt.  te 
May  1850  HoUiagwoith  again  became  bankrapt. 
and  the  debte  proved  andnst  his  estate  amnaated  tO< 
3,400/.  hu  assete  raalimg  only  584/. 
Bacon  and  IT.  iR.  S//i*  in  support  of  the  petitiett. 
The  Vice-Chanceixor  said  that  under  tiie  eb^ 
cnmstanees  of  the  former  bankruptcy,  and  the  COM- 

C'tions  with  eraditint,  he  ooastdered  tiist  tk» 
krupt  ought  not  be  placed  in  a  more  fimnaabla 
positjon  than  he  woald  have  been  m  under  the  127th 
seotioB  of  the  6  Gteo.  4,  e.  16.  He  should  aal^ 
therefore,  at  any  rate  giva  the  bankrapt  more  Han 
protection  for  his  person.  Upon  the  qnestaan 
whether  he  should  give  even  this,  he  would  hear  thft 
counsel  for  the  opposing  craditon. 

Sumneton  and  Motcburgh  for  Mr.  Uuatley.  and 

Selwyn  for  Mr.  Hay. 

Bacon  in  reply. 

The  Vice-Crancbllor  asid,  that  at  the  candnb 
sion  of  the  petitioner's  case  he  had  expraased  hia 
opinion  that  the  former  bankruptcy,  tiie  former  COB- 
positions,  and  the  former  insolvency,  had  imposed 
on  the  petitioner  the  burden  of  shewing  that  if  ha 
was  entitled  to  any  certificate  he  was  entitled 
to  something  more  than  protection  for  his  per- 
son. Ftom  that  the  baokrapt  had  not  dis* 
charged  himsdf.  The  case  against  the  banbnpt  re- 
mained in  his  Honour's  miBd  in  an  unsatisfactory 
state,  from  his  conduct  between  the  time  that  ha 
placed  in  his  solidtor's  hands  the  dedaration  of  In- 
sohreacy  of  June  1849,  and  the  bankraptcy,  whitdi 
took  place  in  Iklay  1850.  He  was  of  opinion  that  th» 
dealings  of  the  baakrapt  with  hia  property  and  Ua 
creditors  in  that  interval  were  not  justifiable.  A 
certain  amoimt  of  indnlgeoee  might  be  given  to  per- 
sons in  failing  circumstances,  and  the  same  rule  was 
not  to  be  appued  to  them  as  to  persons  in  easy  drcum- 
stances.  But  there  were  limite  to  such  indnlMaeah 
and  tiie  transactiiHis  of  the  petitioner  must  be  de- 
clared to  be  wrong.  His  Honour  thought  that 
justice  would  be  done  by  imposiac  a  dday  of  threa 
calendar  months  from  that  day  before  granting  the 
certificate.  The  certificate  to  be  then  granted  woald 
only  be  (rf  the  second  daas.  and  merely  protect  the 
bankrapt's  person  from  arrest.  The  ooste  ef  tim 
responaenteandthe  awignnrs  must  ha  allowed  out  of 
the  estate.  


xmaoK 


ooiaae. 


Beportad  by  Datid  Giro  ICioaia,  Baq.  at  tiie  lOddto- 
lanqple.  Barrister  at  Law. 

(Before  Mr.  Commissioner  Law.) 

T^araday,  January  3, 1850. 

Re  Richard  Hbkrt  'Tolsoh. 

Creditor*'  petition— Squeal  toJUe  lehedule—SeU 

ting  atide  half -pay— I  Sf  2  Fief.  e.  110,  «.  56. 
Upon  the  rrfuialqfani^  '■ateh^da^» 
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THE  LAW  TIMES. 


[VoL  17.— No.  441. 


INSOLVENCY. 


NISI   PRIUS. 


NISI  nuut. 


«»M  He  prtttniathn  tfa  ertditor'tptUtiim,  lit 

Qmrli'notwUMaiiJiHf,  may  proceed  to  eel  atide 

aporlian  tf  U*  Mlf-foy  for  the  benefit  of  the 

erediUr*. 

TUs  inaolvent  held  the  breret  rank  of  major  in 
the  tnaj,  and  was  in  the  receipt  of  tiie  half-pay  of 
an  officer  of  tiut  ranlc.  He  was  arrested  on  the  7th 
,  of  December,  1832,  and  committed  on  the  31st  of 
December,  in  the  same  year.  A  creditor's  petition 
was  filed  on  the  27th  of  Febmary,  1849,  and  a  vest- 
ing order  made  npon  it,  dated  Febmarr  28,  1849. 
He  had,  howerer,  refnsed.  to  file  a  schedule.  The 
case  was  before  the  Court  npon  a  former  day,  when, 
upon  application  to  that  effect,  the  Court  granted 
farther  tmie.    To-day, 

:  Cooie,  for  the  creditors,  renewed  his  application 
that  50/.  per  annum  of  the  major's  half-pay  might 
be  set  aside  for  the  benefit  of  the  creditors.  Mr. 
Tolson  had  not'told  them  what  lie  had  received  in 
the  prison,  and  there  was  a  probability  that  he  was 
receiving  a  great  deal  more  than  his  half-pay  of  127'. 
pw  annum.  As  this  gentleman  appeared  very  ob- 
stinate, the  only  way  to  affect  him  was  to  maico  this 
rale  aboolnte. 

Sturgeon  shewed  canse  against  the  rule  upon 
various  grounds. 

Mr.  Commissioner  Law. — An  application  was 
made  in  March  by  this  insolvent  for  time  to  file  his 
schedule.  On  the  25th  of  April  he  asked  time 
min,  and  from  the  state  of  his  health,  and  the 
uleged  difficulty  of  his  accounts,  he  wanted  and 
obtained  more  time.  The  case  now  came  again 
before  the  Court,  and  although  the  insolvent 
Bad  been  seventeen  years  in  custody,  tliia  was 
the  first  time  that  this  Court  had  any  power  of 
acting  at  all.  It  now  came  before  the  Court  in 
the  shape  of  an  application  to  which  he  waa 
disposed  to  accede.  There  was  a  certunty  that 
by  following  this  course  it  conld  not  do  any  harm, 
which  might  folbw  if  this  role  were  pledged  to  last 
any  certain  period ;  but  it  is  not,  and  if  he  granted  it 
to-day  he  might  revoke  it  to-morrow.  It  was  a 
mattw  of  pure  discretion.  The  insolvent  cave  no 
information  of  his  affairs.  This  was  an  application 
by  one  of  a  great  many  creditors  that  a  certain  por- 
tion of  his  half-pay  should  be  set  aside  for  their  be- 
nefit Upon  the  last  occasion  it  was  said  that  a 
schedule  would  be  filed ;  to-day  there  was  not  a  word 
said  about  it,  therefore  the  Court  was  set  at  defiance, 
and,  the  probability  was,  misled  formerly  by  misre- 
preaentation.  He  kept  the  Court  in  ignorance  of 
everything;  he  would  tell  them  nothing.  The  rule 
most  be  made. absolute;  there  would  be  no  harm 
done  if  the  insolvent  was  disposed  to  file  a  schedule. 
There  was  a  particular  form  of  reference  to  the  War- 
office,  and  if  it  took  effect,  his  half-pay  could  not  be 
taken  till  the  next  quarter;  therefore  the  insolvent,  by 
filnig  his  schedule,  conld  compel  the  Court  to  review 
ita  dednon.  The  Court  would  then  have  certain 
information  of  his  income,  property,  debts,  and  ex- 
penses ;  therefore,  knowing  tliat  it  could  not  injure 
him,  and  that  there  was  a  prospect  of  benefiting 
him,  he  granted  the  application. 

G>oie  said  that  this  gentleman  had  remained 
twelve  years  in  custody  upon  detainers  amounting 
only  to  245/.  It  waa  really  quite  painful  to  think 
that  a  gentleman  wonld  devote  himself  for  the  re- 
mainder of  his  life  to  a  prison  under  such  circum- 
stances. 

Sturgeon  sud,  the  real  estates  to  which  he  had 
expectations  of  succeeding  amounted  to  2.'),000/.  per 
annum,  and  he  did  not  wish  to  pass  through  tiie 
Court.  Rule  abeolute. 

The  CovRT  declined  to  allow  costs  at  present,  but 
observed,  it  mi^ht  be  a  very  fit  case  for  nii  assignee. 

Abf(.— This  usolvent  subsaquentiv  filed  a  sche- 
dule, which  was  finally  abjudicated  upon  on  the  12th 
April,  1850,  when  the  inaolvent  was  discharged.  No 
pmrtion  of  his  half-pay  appears  to  have  been  appro- 
priated to  creditors. — Reporter. 

Monday,  Aumitt  18. 

Jte  William  Minoave. 

Creditor^  petition— R^iual  to  come  up  for  hearing 

—Setting  atide  hatf.pay—\  *  2  Vict.  e.  110, 

«.  56. 
Upon  r^fiuai  to  come  up  for  a  hearing,  the  Court 

may  '.deal  with  the  iiuohent't  half -pay  for  the 

benefit  of  creditor: 

This  insolvent  was  a  post-captain  in  her  Majesty's 
service  on  half-pay,  amounting  to  14s.  6d.  per  dnv. 
It  appeared  that  Ann  Harrison,  executrix  of  Ho- 
ratio .Harrison,  deceased,  had  obtained  judgment 
ag^nst  him  for  about  70/.  She  had  filed  a  creditor's 
petition  on  the  24th  Dec.  1850,  upon  which  a  vest- 
ing order  was  made  the  day  following.  The  insol- 
vent had  filed  aschednle  on  the  7th  June,  1831,  but 
refused  to  come  up  for  a  hearing,  which  had  been 
fixed  for  the  1st  July.  His  debts  amounted  to  about 
1.125/.    To-dav, 

Pamell  applied  for  a  rule  to  shew  cause  why  a 
portion  of  the  insolvent's  pay  should  not  he  set  apart 
pursuant  to  the  provisions  of  the  1  &  2  Vint.  c.  110, 
a.  56. 

Mr.  Commiaaioner  Law  granted  the  application. 


The  Court  fixed  a  day  for  the  return  of  the  role, 
so  as  to  give  the  insolvent  an  opportunity  of  coming 
up  for  a  hearing  in  the  interval,  or  on  that  day,  u 
be  chose.  •  Rule  niti, 

■Hdi  9r(v«. 

COURT  OF  QUEEN'S  BENCH. 

Beported  by  W.  J.  MarciLn,  Esq.  of  the  Inner  T«mpl«, 

Bsrriiter-at-Law, 

8ITTIKGS  AT  WESTMINSTBH  AFTBB  TBINITT 
TEHM. 

Thwtday,  June  26, 1851. 

(Before  Lord  Campbell,  C.J.) 

Datis  v.  Mters. 

RaUway — Compenealitm — Damagee — Dejmtited 

plant — Deviation— i  Vict.  c.  20,  ».  11. 

An  action  it  maintainable  for  any  damage  done  by  a 

railway  company  tehich  it  notjuttified  by  Act  of 

Parliament,   but  not  for  damage  which  it  to 

jutiified.    Such  damage  only  entitlet  the  tufferer 

to  compentation. 
8  Viet.  e.20,  tt.  11  and  50  controlt  the  depotiled 

plant  and  tectiont,  and  permitt  a  deviation  of  two 

feet  from  the  datum  line  therein  deteribed.    It 

alto  permitt  a  tlope  qfl  in  20,  though  a  tlope  of 

1  in  125  is  indicated  in  the  plant  and  tectiont. 

ThJs  was  an  action  of  trespass  for  breaking  the 
plaintiff's  house,  nailing  boards  npon  it,  and  throw- 
ing up  earth  against  it. 

M.  Chamben,  Q.  C.  in  opening  tiie  plaintiff's 
case,  said  that  the  defendant,  who  was  the  contractor 
for  tiie  East  and  West  India  Docks  and  Birmingham 
Junction  Railway,  had  blocked  up  the  access  to  the 
plaintiff's  house,  had  nailed  planks  across  his  door, 
and  had  raised  the  road  in  front  of  and  against  his 
house  much  higher  than  he  was  entitled  to  do.  As 
to  the  nailing  planks,  the  defendant  had  suffered 
judgment  by  de&ult,  and  the  plaintiff  required  the 
jury  to  assess  the  damages  for  the  injuries  confessed, 
and  to  award  him  damages  for  the  other  injuries 
complained  of. 

Lord  Campbell,  C.J. — ^We  have  laid  down  as  a 
general  rule,  that  an  action  may  be  maintained  for 
any  injury  which  is  not  justified  by  statute ;  but  that 
for  any  thing  so  justified,  compensation  only  can  be 
claimed. 

The  facts  were  proved  as  opened. 

ffMalley.  Q.C.  for  the  defendant,  said  that  he 
justified  under  the  Railway  Act.  He  contended  that 
the  plaintiff  ought  to  have  sought  for  compensation 
under  the  Act,  whereas  no  cUim  even  for  compen- 
sation had  been  made.  As  to  nailing  boards  on  the 
plaintiff's  honse,  it  was  done  by  mistake,  judgment 
by  default  had  been  suffered,  and  the  jury  would  say 
to  what  damages  the  plaintiff  was  entitled  in  conse- 
quence ;  but  as  to  raising  the  road,  it  was  done  to 
give  the  necessary  inclination  to  the  bridge  over  the 
railway,  and  was  justified  by  the  Act.  For  such 
injury,  therefore,  the  plaintiff  ought  to  have  claimed 
compensation,  but  was  not  entitled  to  maintain  an 
action. 

Lord  Campbell,  C.J. — It  is  qnite  clear  that  the 
plaintiff  is  not  entitled  to  recover  damages  in  this 
action  fr>r  any  thing  which  has  been  done  under  an 
Act  of  Parliament. 

C'Malley,  Q.C. — The  question,  then,  will  he — 
Has  the  rnad  been  raised  and  the  work  complained 
of  been  done  substantially  within  the  Act  ? 

M.  Chamber),  Q.C.— We  say  that  the  defendant 
has  deviated  from  the  deposited  sections ;  that  he 
has  made  the  bridge  and  the  road  higher  than  he 
was  authorised  by  them. 

O'Malley,  Q.C. — The  rail  passes  under  High- 
street,  Poplar,  a  short  distance  from  the  plaintiff's 
hniue.  The  street  is  then  carried  over  the  railway 
by  a  bridge.  It  is  admitted  that  the  elevation  of  the 
bridge  and  of  its  approaches  is  greater  than  that  in- 
dicated by  the  deposited  plans  and  sections;  but 
sec.  II  of  the  Railway  Clauses  Act  (8  Vict.  c.  20) 
permits  a  deviation  firom  the  plans  and  sections  of 
two  feet  either  above  or  below  the  datum  level.  The 
line  of  railway  is  elevated  two  feet  above  the  level 
indicated  on  the  plans,  and  of  course  the  bridge  is 
elevated  in  proportion  from  the  elevated  line. 

The  deposited  plans  and  sections  shewed  that 
the  bridge  was  to  be  1  foot  9  inches  above  High- 
street  at  the  point  of  passing.  The  bridge  was  bnitt 
two  feet  higher,  or  3  feet  9  inches  above  the  street, 
but  was  in  every  other  respect  conformable  to 
tKe  Act.  According  to  the  de|>osited  plans  and  sec- 
tions the  slope  from  the  plaintiff's  honse  to  the 
crown  of  the  bridge  was  to  be  1  in  125,  but  in  order 
to  approach  the  bridge  after  the  increased  elevation,  it 
was  necessary  to  make  the  slope  1  in  20,  and  for  that 
purpose  to  raise  the  road  in  front  of  the  plaintiff's 
house. 

Bromn,  for  the  defendant,  cited  the  Railway 
Clauses  Act,  8  Vict.  c.  20,  s.  50,  which  provides  that 
the  ascent  to  such  bridges  shall  not  he  greater  than 
1  in  20.  He  also  cit(^  Beardmer  v.  The  London 
and  North-  Wettem  Railway  Company,  5  Railway 
Cases,  7,  to  shew  that  the  plans  and  sections,  nnless 


expfeaaly  ifKorporated  in  the  spaciat  Act,  were  triad' 
ing  aato  tbe  dMum  line  only. 

M.  Chamben,  Q.C. — ^What  is  the  rig^t  construc- 
tion of  the  Act  as  to  the  alteration  of  slopes  ?  The 
special  Act  refers  to  the  plans  and  aactiona. 

Lord  Campbell,  C.J.— But  that  is  controlled  bf 
tbe  Railway  Clauses  Act.  Sec  19  of  the  special  Act, 
after  redting  the  deposit  of  plans  and  sectiens,  enacts 
"  that  subject  to  the  provisionsin  this  Act  and  ia  the 
said  recited  Act  (8  Vict.  c.  20)  contained,  itriiali  be 
lawful  for  the  said  company  to  nuke  and  caMntaio 
the  said  railway  and  works  in  the  lineand  upon  the 
lands,  deline^ed  upon  the  said  plans,  and  descaihed 
in  the  said  books  of  reference)  and  to  enter  upaa> 
take,  and  use  such  of  the  said  lands  as  shall  be  ne- 
cessary for  inch  purpose." 

ffMalley,  Q.C.  cited  Airahamt  v.  The  Great 
Northern  Railway  Company,  in  this  court  (since 
reported  20  Law  J.  322,  Q.B.). 

Lord  Campbell,  C.J.  (to  the  jury). — As  to  the 
second  point,  the  plaintiff  says,  "Yob  (the  defend- 
ant) did  me  the  permaaeot  imnry  of  raiamg  the  soil 
against  my  shop  and  house.  He  charges  tbe  de- 
fendant, who  is  merely  the  contractor,  with  all_  tbe 
damage  for  so  doing,  though  ample  power  is  given 
by  the  Acts  to  obtain  from  the  company  compensa- 
tion for  such  injury,  and  it  would  then  be  paid  for 
out  of  the  funds  of  the  eompanjr.  who  of  coarse  re- 
ceive the  benefit  But  in  this  action,  whatever 
damages  yon  award  must  be  paid  by  the  contractor. 
It  would  have  been  much  better  if  the  plmntiff  had 
made  his  cUum  npon  the  company,  and  he  wonld 
then  have  been  fully  indemniflea.  He  has,  however, 
chosen  to  charge  the  contractor  aa  a  wronjcdoer,  and 
yon  must  theraore  say  whether,  in  your  opmion,  he  is 
so.  The  defendant  saya  that  he  is  justified  by  the 
Act  in  doing  what  he  has  done.  And  on  the  put 
of  the  plaintiff  it  is  admitted  that  he  is  jnstifiea  in 
all  respects  hut  one.  The  pbuntiff  says  the  bridge 
and  the  approach  to  it  are  raised  too  high.  I  shall 
ask  you  whether  they  are  raised  higher  than  the  Acts 
allow,  and  if  you  tlunk  they  are  not,  tbe  defmdant 
is  entitted  to  your  verdict.  "The  deposited  plans  and 
sections  prescribe  1  foot  9  inches  as  the  elevation  of 
the  bridge  above  the  street,  and  I  in  125  aa  the 
incline  from  the  plaintiff's  house  to  the  bridge ;  but 
the  General  Act  allows  a  deviation  of  2  feet  fiom  tiw 
datum  level,  and  enacts  that  the  slope  or  indine 
shall  not  be  more  than  1  in  20.  The  datum  line  was 
raised  2  feet ;  the  bridge  was,  in  oansequeoce,  raised 
2  feet,  and,  instead  of  1  in  125, 1  in  20  then  became 
apparently  the  proper  and  neoessary  slope  for  the 
approach  to  the  bridge.  If,  therefore,  yon  are  ot 
opinion  that  the  incrused  elevation  of  tbe  bridge 
was  not  more  than  2  feet  fIrom  the  elevation  inm- 
cated  on  the  plans  and  sections,  and  that  the  slope 
was  not  more  than  1  in  20  fiMm  the  bridge  tp  U>e 
plaintiff's  house,  yon  will  find  your  verdict  for  tbe 
defendant  as  to  the  second  count. 

Verdict  for  the  plaintiff  on  thefirtt  count — 
damaget,  lOOl. ;  for  the  defendant  on  the 
lecond  count. 

M.  Chamberi,  Q.C.  and  Clark,  for  the  pluntiff. 

O'Malley,  Q.C.  and  J.  Brown,  for  the  defendant. 


COURT  OF  COMMON  BENCH. 

Baported  b^  W.  J.  MncAi.rx,  £>q.,  of  the  Inner  TempU, 
Bwrister-at-Law. 

SITTINGS  AT  WBSTMIN9TEB  AFTEE  TRTSTTS 
iTEBM. 

Saturday,  June  28, 1851. 

(Before  Chief-Justice  Jervis.) 

Marshall  v.  York,  Newcastle,  and  Brrwicc 

Railway  Compaky. 
Contract — With  whom  made — Matter  and  tereant 

— Aitumptit. 
A  nobleman  travelled  upon  a  railway  witA  U*  ttr- 
vantt,  and  paid  all  the  expentet  for  the  earriage 
and  luggage  qfhimie(f  and  hit  tervantt .-  dmriMg 
the  journey  a  portmanteau  belonging  to  one  of 
the  tervantt  wat  hit  .- 
Semble,  at  the  contract  for  itt  tafe  carriage  wat 
with  the  matter,  and  not  with  the  tervani,  tie 
latter  could  not  maintain  an  action  for-  itt  toot. 
This  was  an  action  of  oitumptit,  chargiog  the  de- 
fendants as  common  carriers  with  a  breach  of  dnty, 
in  not  safely  carrying  and  delivering  a  portmanteea 
which  they  had  undertaken  to  carry. 

It  appeared  that  Lord  Adolphns  Vane  came  npby 
the  railway  with  his  servants ;  that  during  tbe  jour- 
ney a  portmanteau  belonging  to  one  of  his  senrants 
was  lost,  but  that  Lord  Adolphns  Vane  peid  fin'  M 
the  tickets  for  himself  and  his  servants.  Tbe  ser- 
vant was  the  plaintiff  in  the  present  action. 

Knowlei,  Q.C.  and  H.  Hill,  for  the  defendants, 
submitted  that  the  plaintiff  must  he  nonsuited.  Hie 
declaration  averred  that  the  company  reoerved  tbe 
plaintiff  with  his  luggage,  and  then  alleged  a  breach 
of  dnty  against  the  company  as  common  oarrien,  in 
not  safely  carrying  such  luggage.  The  derlavation 
was  founded  on  a  contract,  Jbut  it  was  proved  that 
the  contract  was  with  Lord  Adolphns  Vaoe,  and  not 
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with  the  plaintifr.  "  For  reward  in  that  behaU"  in 
the  declaratidn  meant  reward  moring  from  the 
plaintiff  J  but  that  was  dispioved;  the  phuntiff  had 
nOed  to  prove  tlie  bailment. 

WUUi,  contr^  The  master  paya  for  himself  and 
hia  serrant;  itis  i>art  of  the  relation  of  master  and 
terrant;  and  by  virtue  of  such  pootion  the  master 
acts  as  agent  for  the  servant  in  entering  into  such 
contract;  he,  in  fact,  makes  the  contract  for  the 
servant,  and,  when  nuMle,  it  is  the  contract  of  the 
servant,  and  will  be  treated  in  law  as  if  made  by  him 
personify.    I  do  not  wish  to  amend. 

Jsavis,  C.J. — I  siiall  nonsuit  the  phuntiff,  with 
leave  to  him  to  move  to  enter  a  verdict. 

Plamtiff  noiuuUed. 

Willet,  for  the  plaintiff. 

Kntnela,  Q.C.  and  H.  Hat,  for  the  defendants. 


CtUftS   COUTtS. 

XiOBB  ORAVCBXAO&'S  COUXT. 

Beportedby  Bicsiss  Qmnroi  Wblvobii,  Siq.  of  the 
Inner  Tampla,  Barriiter-^t-Law. 

T%urtiay,  Aug.  7. 
R.  HswBON,  a  Lunatic. 
AUowanea  out<ifa  Iwtatiifi  turpbu  ineome. 
In  this  case  an  application  was  made  on  behalf  of 
a  gentleman  employed  as  a  clergyman  in  India,  who 
'   ia  also  the  heir-at-Mw  and  one  of  the  next  of  kin  of 
the  lunatic,  for  an  allowance  of  200/.  a  year  out  of 
the  surplus  income^  though  no  such  allowance  had 
ever  been  made  by  the  lunatic  herself. 

The  LoBD  Chanobixok. — I  find  it  difficult  to 
aaoertain  the  origin  of  the  power  of  the  Court  to 
deal  vrith  the  property  of  a  lunatic    In  all  cases  I 
find  the  Court  acta  with  great  caotion,  and  ezerciseB 
the  power  only  in  those  cases  in  which  the  lunatic 
may  be  presumed,  from  drenmstanoes,  to  dispose  of 
hia   property   in  favour  of   relations.      There  is 
nothing  more  agreeable  to  people  than  to  be  generous 
and  Idnd  with  other  person's  property,  and  for  that 
Teason  people  consider  it  very  hush  to  refose  them. 
In  this  case,  assiuning  that  I  have  jurisdiction,  I 
find  every  other  drcnmstance  &voniable  to  the  ap- 
pticstaon  made  to  me  j  this  lady  is  rich  enoogh,  having 
an  income  exceeding  ifiOOl.  a  year,  and  1,500/.  out 
of  that  income  allowed  for  her  qjfn  maintenance  is 
ample  enough  to  afibrd  her  all  the  comforts  she  may 
be  aocoatomed  to ;  she  has  one  sister,  and  one  niece 
and  a  nephew, — to  the  sister  she  need,  when  of 
aonnd  mind,  to  allow  20/.  a  year,  the  nieoe  had  no 
allowance.     The  nephew  is  a  dergyman  laudably 
employed  in  spreading  Christianity  m  India,  and  the 
application  is  to  allow  him  200/.  a  year  out  of  the 
lonstic's  surplus  income ;  he  is  her  heir-at-law,  and 
he  is  also  one  of  her  next  of  kin ;  there  is  no  evi- 
dence of  any  disposition  being  ever  shewn  by  his 
aunt  to  be  generous  in  respect  to  him,  it  has  not 
been  shewn  that  he  was  ever  an  object  of  her  care  or 
consideration,  in  snch  a  case  it  would  be  an  abuse  of 
words  to  speak  of  exercising  the  jurisdiction  of  the 
Great  Seal  in  reelect  to  the  property  of  a  lunatic.  If 
anv  will  existed  in  which  it  might  be  seen  that  this 
lady  made  any  provision  for  this  gentleman,  or  if 
tboe  was  an  application  shewing  tut  she  ever  used 
any  expressions  of  kindness  towards  him,  or  shew- 
ing any  disposition  on  her  part  to  exerdse  liberty 
towards  him.  his  lordship  would  in  that  case  be  dis- 
posed to  make  the  order  that  was  asked  for  in  his 
Uvoor.     I  do  nottfaink  this  a  case  in  which  I  can 
accede  to  the  application  for  the  allowance  asked. 

Thmnday,  Feb.  6. 
(Before  the  Lord  Chancellor  Cottshraii  and  the 
Masteb  of  the  Rolls.) 
The  Gkamd  Jcnctio.s  Cakal  Coupamt  r. 
Dimes. 
b^unetion — Stay  iff  proeeedingi — Interui  iff  Lord 
Chancellor  at  tnareholder  in  plamtiffif  company 
— Appeal — Second  rehearing. 
T%e  d^endani  having  committed  a  breach  i)f  the 
perpetual  infunetion  awarded  by  the  decree  in 
iM»  cause,  tehich  woe  affirmed  by  the  iMrd  Chan- 
cellor on  appeal,  dieeotered  that  the  Lord  Chan- 
cellor waa  a  ahareholder  in  the  canal  company, 
moved  to  elate  proceeding!  in  the  cauee,  and  to 
late  the  bill  off  the  file  on  the  around  that  the 
Lord  Chtmcellor't  tntereet  rendered  the  decree 
void  : 
Meld,  that  the  decree  tea*  lufficient,  and  that  the 
objeetioH  that  the  Lord  Chancellor't  inlerett  did 
no/  appear  ow  the  record  or  otherwiee  in  the 
cauee  did  not  prevent  the  dtfendant  appealing  to 
the  Houee  of  Lord*,  or  from  obtaining  a  tecond 
rehearing.     When  the  Lord  Chancellor  eign*  the 
decree  or  order  of  a  lubordinate  judge  it  become* 
im  form  a  decree  or  order  qf  the  Lord  Chan- 
edlor. 

In  this  cause,  in  which  the  defendant  Dimes  was 
a  principal  defendant,  a  decree  had  been  made  by 
the  Vice-Chancellor  of  England,  making  an  injunc- 
tion which  had  been  awarded  against  Dmies  perpe- 
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tnal,  to  restrain  him  bom  interfering  with  the  plain- 
tifb^  canal.  That  decree  had  been  confirmed  on 
appeal  by  the  Lord  Chancellor. 

Defendant  Dimes  then  prepared  to  appeal  to  the 
House  of  Lords,  and  whilst  domg  so  he  discovered 
that  the  Lord  Chancellor  (Lord  Cottenham)  held  a 
considerable  number  of  shares  in  the  company,  and 
he  then  moved  to  set  aside  the  order  made  on  the 
appeal  on  the  ground  of  the  Lord  Chancellor's  in- 
terest. This  by  the  Lord  Chancellor's  direction  was 
heard  before  the  Master  of  the  Rolls,  for  the  Lord 
Chancdlor,  who  advised  that  tlie  motion  should  be 
dismissed  with  costs.  (15  Sim.  402 :  12  Beav.  63 ; 
9  Q.  B.  Rep.  469.) 

Dimes  having  then  brought  an  action  of  trespass 
against  the  company,  who  moved  to  commit  him  for 
breach  of  the  injunction,  and  Dimes  made  a  cross 
motion  to  take  the  bill  off  the  file,  the  Vice-Chan- 
edlor  refused  to  mal^  any  order  on  either  motion. 
Dimes  then  im|>eded  the  navigation,  and  the  com- 
pany moved  again  to  commit  him  for  breach  of  the 
iqjiuiction,  when  the  Vice-Chancellor  made  the 
order. 

Dime;  then  moved,  by  wa^  of  appeal,  to  set  aside 
the  order  made  on  the  origmal  appeal,  and  to  take 
the  hill  off  the  file.  Such  appeal  motions  came  on 
to  be  heard  before  the  Lord  Chancellor  or  the  Mas- 
ter of  the  Rolls. 

Daniel  and  Srmthiei  supported  the  appeal  motion, 
and  referred  to  Earl^  Derbjf*  case,  12  Rep.  114 ; 
The  Chancellor  qf  w^ord^t  case,  3  Blackstone's 
Commentaries,  p.  299  m  S.  C. ;  Year-book,  M.  8, 
Hen.  6—20 ;  Great  Charte  v.  Kennington,  2  Str. 
1173;  Anonumout,  1  Salk.  396 ;  Brooh*  v.  Barl  qf 
JUver*,  Hardrea,  503;  7^  King  y.  2%e  Inhabitant* 
qfYarpole,  4  Term  Rep.  71 ;  Beg.  v.  The  Commii- 
lioner*  qf  Cheltenham,  1  Q.  B.  Rep.  467 :  Reg.  v. 
The  Jtuticet  qf  Hertfbrd*Mre,  6  Q.  B.  Rep.  753; 
Rolle's  Abr.  '"Ht.  Judges,"  A.  pi.  11 ;  BidaUe  v. 
Lund,  12  Hees.  &  Wels.  734  ;  Keg.  v.  The  Inha- 
bitant! qf  Upt^  St.  LeonarSt,  10  Q.  B.  Rep.  827; 
Lord  Mottyn-v.  Spencer,  6  Beav.  135;  Roth*ehild 
V.  Broohnan,  5  Bh.  N.  S.  165 ;  Dremry  v.  Thaeker, 
3  Swans.  529 ;  Bx  parte  Baddeley,  5  Rail,  cases, 
542 ;  Caru*  Wilton'*  case,  7  CI.  B.  Rep.  984  ;  8  Vict, 
c.  18,  s.  39 ;  Bridgman  v.  Holt.  Show  P.  C.  HI. 

Stuart,  Jamet  Parker,  Bueh,  Randell,  and  Q.L. 
Ru*eell,  for  other  parties,  were  not  called  on. 
JCBaMENT. 
The  Master  of  the  Rolls. — It  would  certainly 
have  been  a  very  great  satisfaction  to  me  if  I  had 
heard  anything  in  the  course  of  this  long  argument 
which  could  induce  me  to  think  that  Mr.  Dimes  was 
at  this  time  entitied  to  anv  relief;  a  satisfactory 
thing  it  cannot  be  to  any  jnoge  to  have  tiie  notion 
that  under  an  order  which  he  has  made,  or  which  he 
sanctions,  a  party  is  imprisoned,  and  thinks  himself 
to  be  imprisoned  unlawfully.  I  confess,  however, 
that  I  have  heard  nothing  which  tends  in  any  degree 
to  vary  the  conclusion  to  which  I  came  upon  the 
motion  that  was  made  before  me  at  the  Rolls,  or  to 
induce  me  to  think  that  the  altered  relief  which  is 
prayed  for  by  this  notice  of  motion  ought  to  be 
granted.  Mr.  Dimes  is  in  prison  under  the  order 
made  by_  the  Vice-Chanoellor  of  England,  followed 
by  the  signature  of  the  Lord  ChanceUor,  and  by  the 
warrant  of  apprehension  which  was  signed  by  the 
Lord  ChanceUor  for  the  breach  of  an  injunction 
fn«nted  on  the  6th  of  July,  1839,  restraining  him 
from  interfering  with  the  navigation  of  the  Grand 
Junction  Canal ;  that  he  has  interfered,  and  inter- 
fered in  direct  violation  of  the  order  and  of  the  in- 
junction is  so  far  from  being  denied,  or  from  being 
attempted  to  be  excused,  that  it  is  sought  to  be  jus- 
tified on  the  ground  that  the  order,  and  the  injunc- 
tion founded  upon  the  order  were  both  of  them 
illegal,  and  sucn  as  he  is  nnder  the  obligation  to 
obey.  If  he  had  come  here,  stating,  as  I  have  under- 
stood he  alleges  to  be  the  fact,  that  his  object 
in  committing  that  act  of  disobedience  wss  in  order 
that  he  might  obtain  the  opinion  of  the  Conrt  of  Law 
upon  the  legality  of  the  proceedings  here,  and  that 
he  had  made  the  attempt  to  get  that  opinion,  and 
failed  in  procuring  it,  if  he  luul,  and  then  sug- 
gested that  for  the  disobedience  to  this  Conrt  he 
had  suffered  sufficient  punishment^  I  should  have 
felt  most  strongly  incUned  to  give  my  humble 
opinion  to  the  Lord  Chancellor  that  he  might  be  re- 
leased, not  thinking  that  it  would  be  right  or  in  any 
degree  necessary,  in  order  to  maintain  the  authority 
of  this  Court,  that  an  imprisonment  suffered  under 
snch  circumstances  should  be  unnecessarily  pro- 
longed ;  that,  however,  is  not  the  course  which  he 
has  adopted.  He  comes  here  avowing  and  justifying, 
and  apparently  coniinuing  and  intending  to  continue 
the  disobedience.  If  I  had  the  authority  to  slate  or 
to  think  otherwise,  it  would  give  me  very  great  satis- 
faction to  do  so.  The  question  then  comes  simplyto 
this,  whether  the  proceedings  have,  under  the  dr- 
cumstances,  been  legal  or  illegal,  and  upon  this  I 
have  heard  nothing  which  in  any  degree  tends  to 
alter  the  opinion  that  I  expressed  at  the  Rolls.  The 
inconvenience  which  may  arise  from  the  necessity  of 
the  Lord  Chancellor  interfering  in  some  cases  can- 
not be  very  easily  doubted,  but  1  reject  ss  altogether 


unwarranted  the  notion  that  I  have  ever  said  that 
the  Lord  Chancellor  had  in  such  cases  any  direction 
other  than  that  which  is  accompanied  by  all  the  re- 
sponsibilities which  aSect  a  judge.    Seeing,  there- 
fore, no  reason  to  alter  my  former  opinion,  I  must 
take  the  liberty  of  again  advising  his  lordship  to 
make  the  order  pursuant  to  the  recommendation 
which  I  then  submitted  to  him,  and  for  the  same 
reasons  which  were  then  ofiisred,  and  which  have 
been,  without  the  least  impropriety,  discussed  br 
the  counsel  for  Mr,  Dimes.    I  was  surprised  when  it 
waa  said  that  I  had  admitted  that  there  were  drenm- 
stanoes nnder  which  the  Lord  Chancellorwas  incapable 
to  make  an  order,  for  I  never  said  anything  which 
would  justi^  that  statement    I  adhere  to  the  opi- 
nion which  I  formerly  gave,  and  I  do  not  know  that 
there  is  any  occasion  for  me  to  repeat  or  to  vary  the 
Unguage  in  which  I  then  expressed  it.  I  only  desire 
that  that  judgment  may  he  construed  according  to 
the  ordinary  meaning  of  the  terms  used ;  and  for 
reasons  there  stated,  which  I  see  no  occasion  to 
alter,  I  now  take  the  liberty  of  recommending  to  his 
lorddiip  to  make  the  order  which  I  then  recom- 
mended.   Thero  is  another  point  in  the  argument 
which  I  do  not  wish  to  pass  over,  and  which  was 
not  at  all  before  me  at  the  Rolls,  namely,  that  this 
bill  should  be  taken  off  the  file.    Now  I  do  not 
think  that  it  would  be  proper  to  make  an  order  for 
that  purpose.    Why  should  the  bill  be  taken  off  the 
file .'    The  reason  idlesed  at  the  Bar  is,  because  the 
bill  was  not  addressed  to  her  Majesty  in  her  Court 
of  Chancery ;  but  I  have  not  heard  any  authorihr  or 
reason  sufficient  to  induce  me  on  this  nonna  to 
recommend  that  the   course   proposed  should  be 
taken.    A  ^reat  part  of  this  case  seems  to  have  been 
argued  as  if  Mr..Dimee  had  no  means  of  getting 
justice  — a  proposition  very  difficult   to  maintain 
when  it  comes  simply  to  this,  whether  he  is  to  ob- 
tain a  rehearing  in  the  Court  of  Chancery,  or  to  sub- 
mit to  the  decree  such  as  it  is.     Another  argument 
was  used,  drawn,  I  think,  from  the  form  of  proceed- 
ings in  Courts  of  law,  that,  as  the  objection  taken 
does  not  appear  on  the  record,  it  is  not  an  objection 
wliich  can  be  brought  before  a  Court  of  appeal.     I 
consider,  however,  that  there  is  a  mistake  in  liken- 
ing tlie  proceedings  in  the  Court  of  Chancery  to  the 
froceedings  in  a  Court  of  law.     I  do  not  exactly 
now  whether  the  result  of  the  case  cited  of  Bridg- 
man V.  Jlolt  very  clearly  appears;  but  however  that 
may  be,  that  case  does  not  apply  to  the  present, 
and  for  this  reason,  that  there  is  not  the  least  doubt 
that  Mr.  Dimes  has  a  perfect  right  to  appeal  from 
the  decree ;  and  any  orders  made  in  tliis  Court  to 
the  House  of  Lords  to  enable  him  to  do  that,  no- 
thing is  wanting  but  the  enrolment,  which  enrolment 
I  take  the  liberty  of  saying  I  think  it  would  be  the 
duty  of  the  Lord  Chancellor  to  warrant  in  order  that 
Mr.  Dimes  might  appeal  dther  firom  the  Vice-Chan- 
cellor's decree  or  from  the  decree  of  the  Lord  Chan- 
cellor, affirming  that  of  the  Vioe.Chancellor,  and 
dismissing   the   petition   of  reheariiu,    the    same 
observation  equally  to  the  order  to  be  made  now 
every  order  which  is  made  on   petition   or   mo- 
tion,  or  in  any   mode  in   which  this  Court  can 
interfere,  is  subject  to  an  appeal  to  the  House  of 
Lords,  and  therefore,  if  the  order,  which  is  now  to 
be  msde  by  his  lordship,  should  be  an  order  of  which 
Mr.  Dimes  has  reason  to  oompUun,  he  has  nothing 
to  do  but  to  procure  the  enrolment  of  the  order,  and 
he  may  then  carry  the  question  raised  on  this  occa- 
sion, as  well  as  the  questions  raised  on  the  merits  of 
the  case,  to  the  House  of  Lords,  and  on  this  appeal 
he  will  have  the  advantage  of  every  objection  which 
can  be  taken  on  the  menta  of  the  case,  or  for  want 
of  technicality,  in  tiie  form  of  the  proceedings ;  it  is 
therefore  the  grossest  mistake  to  suppose  that  Mr. 
Dimes  has  no  remedy  if  it  is  not  given  in  the  way . 
which  he  asks ;  all  that  passes  here,  and  every  order 
that  is  made  here,  must  be  subject,  of  course,  to 
appeal,  and  if  Mr.  Dimes  is  in  any  way  aggrieved  by 
the  orders  which  are  made  he  can  have  redress  in 
the  highest  tribunal  the  country  affords,  and  per- 
fecUyfree  from  any  such  objection  as  is  raised  on 
the  recent  occasion.    One  other  observation  I  wish 
to  make  on  the  course  which  Mr,  Dimes  has  adopted 
in  the  Court  of  Chimcery ;  a  decree  of  one  of  the 
subordinate    judges   once    reheard   by   the   Lord 
Chancellor   usually    finishes    there;    if,    however, 
it  is  enrolled  the  matter  must  go  to  the  House 
of  Lords,  but  it  is  by  no  means  without  exam- 
ple   than    a    decree    made    on    a   rehearing    by 
the   Lord  ChanceUor  is,  if  the  circumstances  of 
the  case  require  it,  heard  over  again ;  there  are  in- 
stances of  rehearings  of  decrees  nude  upon  a  re- 
hearing,  and  if  the  special  circumstances  of  this 
case  should  require  it,  that  might  be  done  here ;  it 
was  on  this  account  that,  on  the  former  occasion,  I 
more  than  once  asked  whether  Mr.  Dimes  wished 
this  course  to  be  taken ;  he  apparentiy  did  not ;  the 
question  was  not  brought  forward  in  that  form ;  the 
application,  in  fact,  bdng,  that  the  case  should  be 
restored  to  the  paper  of  the  Lord  ChanceUor's,  sub- 
ject, of  course,  to  aU  the  objections  which  have  been 
raised  against  any  proceedings  whatever  being  taken 
in  it  by  the  Lord  Chancellor  being  unable  then  to 
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aee  »bj  leuon  for  altering  the  opmion  which  I  for- 
merlf  gaTe,  and  tiiinking  there  is  no  jmnmd  for  tiie 

apfne&oa  to  take  tiie  bill  off  tin  file,  being  follr 
penoaded,  alao,  tiutt  Ifr.  Dimes  is  not  in  the  least 

decree  withoat  redress,  if  he  is  snffaring  anr 
grurrance,  bnt  ttiat  the  merits  of  tlie  case,  as  weU 
as  the  propriety  or  impropriety,  or  the  order  now 
to  be  made,  may  be  broognt  under  the  consideration 
of  the  Honse  of  Lords  on  an  w^eal,  properly 
framed  for  the  purpose,  and  ifainlang  that  Hr. 
INmes  has  not  utpHed  under  drcomstanees  under 
which  eren  a  niiearing  could  be  granted;  on  all 
fliese  grounds  I  think  I  am  bound  to  gire'my 
humble  advice  that  this  motion  be  refased,  and 
with  costs. 

The  IjOrd  Cbanccllob. — I  am  much  indebted 
to  tiie  Master  of  the  Rolls  for  the  assistance  which 
he  has  afforded  me  in  hearing  this  application,  and 
It  is  not  my  intention  to  enter  at  all  into  the  subject 
which  has  been  discussed,  or  to  make  any  obser- 
vations on  the  conclusion  to  which  his  lordship  has 
come,  baring  asked  for  his  assistance,  because  my 
own  jurisdidion,  or  at  least  the  propriety  of  my 
entertaining  any  judicial  function  upon  the  subject 
of  this  snit,  was  disputed,  I  should  oe  undoing  the 
act  which  I  thought  proper  to  adopt  of  re- 
quirinr  his  assistance,  if  I  should  at  all  inter- 
fere with  or  hesitate  to  adopt  the  advice  which 
the  Master  .of  the  Rolls  has  tendered  to  me. 
I  have,  however,  the  satisfaction  of  feeling,  that  the 
opinion  he  has  expressed  is  precisely  the  same  as  I 
should  myself  have  entertained  if  I  had  talcen  on 
myself  to  deliver  judgment  without  his  assistance. 
I  should  not  have  nid  one  woid  on  the  present  ap- 
pHeation  if  it  had  not  been  for  certain  statements 
made  by  the  learned  counsel  for  Mr.  Dimes,  to  the 
effect  that  I  had  advised  the  application  to  be  made 
that  was  ultimately  heard  before  the  Master  of  the 
Rolls,  and  that  tbusrefore  it  was  very  inconsistent 
that  I  shonld  give  effect  to  the  advice  tendered  by 
the  Master  of  the  Rolls  that  the  motion  shoidd  be 
Tofhsed  with  costs;  and  farther,  that  the  circum- 
stance of  my  being  a  holder  of  shares  in  the  Grand 
Junction  Canal  had  led  to  improper  communication 
with  the  parties,— not  by  myself  personally— that  I 
think  was  acquiesced  in  as  a  fact — but  by  my  prin- 
cipal secretary.  [His  lordship  here  expkined  what 
had  really  occurred,  shewini  that  both  the  state- 
ments referred  to  were  equally  unfounded, — in  fact 
Oiat  no  communications  had  taken  place  in  conse- 
quence of  the  position  in  which  his  lordship  was 
placed  as  a  holder  of  shares,  nor  any  other  com- 
munications, except  only  that  Mr.  Dimes  himself 
had  on  his  own  application  communicated  with  one 
of  his  lordship's  officers,  in  order,  if  possible,  to  set 
himself  right  on  a  point  of  form  in  reference  to  a 
petition  of  right  presented  by  Mr.  Dimes,  and  in 
which  he,  Mr.  Dimes,  had  made  a  mistake.  His 
Ioidship_  then  proceeded  as  follows.]  Having,  how- 
ever, said  thus  much,  and  without  at  all  inteifering 
with  the  view  the  Master  of  the  Rolls  has  taken  of 
the  merits  of  the  case,  or  entering  into  them,  I  will 
only  state  that  difficulties  may  exist,  and  no 
doubt  do  exist,  where  there  is  an  interest  arising 
from  the  jurisdiction  I  am  called  on  to  exer- 
dse;    and   from   my   having   the   sole  power   of 

'  exercising  that  jurisdiction,  if  the  Lord  Chancellor 
is  party  to  a  suit,  there  is  no  difficulty,  because  the 
law  has  provided  for  it ;  but  if  there  be  merely  an 
faiterest,  in  consequence  of  having  which  he  would 
be  anxious  to  avoid  the  duty  of  adjudicating  on  the 
■lightest  suggestion  by  either  party  that  his  judgment 
would  be  influenced  by  haung  that  interest,  adifficnity 
does  arise  from  the  position  in  which  the  chancellor  is 
placed.  I  think,  however,  that  that  would  be  as 
nothing  compared  with  the  remedy  suggested, 
namely,  that  when  the  fact  is  known  the  chancellor 
may  exercise  his  jurisdiction,  if  one  party  asks  him 
to  do  so,  but  cannot  do  it  at  the  instance  of  the  other 
party;  I  will  put,  for  example,  the  present  case :  the 
cause  goes  on  in  its  regular  course,  and  is  heard  by 
the  Vice-  Chancellor  of  England,  who  makes  a  decree ; 
the  party  opposed  to  the  company  then  discovers 
that  the  Lora  Chancellor  who  at  that  time  may  have 
heard  nothing  whatever  of  the  case,  is  in  some  way 
interested  as  a  shareholder.  According  to  the  argu- 
ment used,  if  the  party  is  dissatisfied  with  the  de- 
one  the  cause  is  to  go  on,  but  if  the  company  is 
dissatisfied  they  have  no  remedy,  unless  the  oppo- 
site party  thinks  proper  to  give  the  jurisdiction. 
Mow  that  cannot  possibly  be  the  state  of  the  law. 
It  must  either  be  that  there  is  no  Jurisdiction  at  all, 
and  that  the  whole  matter  is  void  from  the  begin- 
ning, or  that  owing  to  the  constitution  of  the  court 
the  jurisdiction  can  only  be  exercised  in  the  way,  in 
which  it  has  been  exercised,  namely,  by  the  Lord 
Chancellor  assuming  it ;  he  cannot  assume  it  for  one 
party  and  refuse  to  assume  it  for  the  other.  In  the 
present  case  I  have  the  satishction  of  knowing  that 
the  position  of  the  property  is  not  in  the  slightest  de- 
gree  affected  by  anyttiing  I  have  done;  it  stands 
witirely  on  the  injunction  originally  granted  bv  the 
Vice-ChanceUor,  which  remains  nntonched.  When 
that  injunction  came  before  me  I  did  not  think 
opon  the  merits  it  ought  to  be  disturbed,  and  if  I 


had  declined  to  interfere,  as  I  shoold  have  done  had 
known  of  Mr.  Dimer  objection,  the  iiqunetion 
would  have  still  remained ;  again,  at  the  hearing  of 
the  cause  the  decree  was  made  by  the  Viee-Chui- 
oellor,  and  that  decree  remains ;  all  that  I  have  done 
in  the  cause  is,  leave  tiie  ordos  of  the  Vioe-Chan- 
edlor  nntondied,  so  (hat  if  the  iqnnetian,  or  the  de- 
ene,  is  wrtmg,  it  is  not  wrong  m>m  any  miscarriage 
in  point  of  judgment  on  my  part,  bnt  rests  entirely 
upon  the  orders  made  by  the  Court  below ;  with 
regard  to  a  decree  when  it  is  not  enrolled,  I  do  not 
apprehend  the  Lord  Chancellor  signs  it;  it  is  merely 
mawn  up,  paned,  and  entered,  but  if  it  be  enrolled 
it  becomes  my  order  in  point  of  form.  So  as  to  the 
injunction  on  the  writ  issuing  it  becomes  my  order 
in  jMtint  of  form,  but  as  to  any  opinion  on  the 
merits,  or  as  to  any  disadvanta^  which  Mr.  Dimes 
may  be  supposed  to  have  snstamed  by  the  decision 
of  the  cause,  or  the  granting  the  injunction,  the 
case  does  not  rest  on  anything  I  have  dene,  but  on 
the  orders  of  tiie  Vice-Chancellor  alone,  and 
the  utmost  tiiat  Mr.  Dimes  can  complain  of  is,  that 
I  have  not  upon  the  appeal  variec^  the  orders  or  the 
decree  which  the  Vice-ChanceUor  has  pronounced. 
That  is  all  I  propose  to  say  on  the  matter,  except 
this,  that  if  that  infirmity  exists  in  this  Court  which 
has  been  snggoted,  some  parliamentary  enactment 
must  of  necessity  take  place,  or  otherwise  there  will 
be  a  total  failure  of  justice;  or  the  Lord  Chancellor, 
when  he  accepts  the  Great  Seal,  must  look  about 
him  and  see  what  interest  he  has  in  any  company  or 
association,  and  mnst  divest  himself  of  every  such 
interest.  I  do  not  Icnow  how  he  is  to  do  that, 
because  he  may  be  a  holder  of  stock  in  the  public 
funds;  and  most  people  who  are  honoured  with  the 
confidence  of  the  Crown  are,  from  these  circum- 
stances, likely  to  be  hoUers  of  stock.  Take  the  case 
of  the  Barons  of  the  Court  of  Ex.  whose  duty  it  is 
to  decide  on  matters  of  revenue.  Suppose  one  of  the 
Barons  is  a  holder  of  Three-per-Cents.  and  a  ques- 
tion come5  before  the  Court  touching  tiie  Consoli- 
dated Fund,  there  is  precisely  the  same  sort  of 
interest  that  I  have  in  the  Grand  Junction  Canal ; 
no  doubt  it  is  more  minnte  and  remote ;  and  it  is 
not  likely  tiiat  any  decision  to  which  the  Comt  may 
come  vrill  affect  the  dividend.  The  point  is  not  how- 
ever argued  on  the  question  of  quantity  or  degree, 
but  on  the  abstract  principle  tiiat  any  interest  in  the 
result  of  the  matter  to  be  decided  upon  is  to  inca- 
pacitate the  judge,  and  take  away  his  jurisdiction. 
Now  there  is  no  matter  that  can  affect  the  gemnal 
revenue  of  the  country  which  does  or  may  not,  to  a 
certain  degree  affect  the  Consolidated  Fund.  It  is 
an  extreme  case,  I  admit,  but  questions  of  principle 
are  sometimes  properly  tried  by  the  extreme  cases. 
However,  I  give  no  opinion  upon  the  point.  For. 
tnnately  for  me,  this  case  has  oeen  under  the  con 
siderabon  nf  the  Master  of  the  Rolls,  and  the  Bar 
have  heard  the  opinion  expressed.  The  result, 
therefore,  is,  that  the  order  advised  bv  the  Master  of 
the  Rolls  is  made  an  order  of  the  Conit,  and  the 
present  application  is  rejfosed  with  costs. 


KO&&S  COVST. 

Reported  by  J,  Uaoauiit,  Bag.  of  (h«  Inner  Temple, 
Barrist«r>«t-Law. 


Wednr$dap,  January  15. 
LOOAN  t>.  Eabl  CocnTOWN. 

Calli  on  raiheay  tlkare»—Abandonmatt  <if  part  of 
liiu — Intitference  by  one  company  uith  another 
— mtapplication  of  funde—Dirtcton  acting  at 
tHch  in  tvo  companiet — Parliamentary  tanction. 

The  but  alleged  that  one  ratlway  company  {A.)  vat 
aititted  by  another  company  (B.)  in  fraudulently 
obtaining  an  Act  of  incorporation,  B.  hoeing 
illegally  lubtcribed  for  tharet  in  A.,  and  the 
afain  of  A.,  by  the  tame  meant,  and  by  the  ute 
of  illegal  votei  teere  carried  on  contrary  to  the 
vriihet  of  the  bonft  fide  holderi  of  tharet.  B. 
then  applied  to  Parliament  and  obtained  an  Act 
tanetionmg,  at  sieged,  the  lubteription  for 
tharet  in  A.  and  the  appointment  qfB.  direetori 
toihe  A.  directory.  Subiequently  A.  abandoned 
part  of  ill  line,  and  endeavoured  to  obtain  par- 
liamentary tanction  for  to  doing,  but  that  ttep 
wat  not  periteered  in,  and  the  direetori  retolved 
to  wind  up.  On  a  bill  being  filed  to  rettrain  the 
making  part  <fthe  line  only  : 

Held,  on  motion,  that  an  injunction  was  unneces- 
sary, at  there  had  been  a  retolution  to  vind  up, 
but  liberty  teat  given  to  apply  to  the  Court  in 
cote  of  the  workt  being  proceeded  with  or  re- 
turned: 

Held,  alto,  that  qfler  the  'parliamentary  tanction 
had  been  obtained  to  the  actt  alleged  to  be  ori- 
gmally  illegal,  the  Court  would  not  rettrain  the 
direetort  of  the  one  company  from  acting  at 
directart  of  the  other  : 

Held,  alto,  that,  though  the  aeti  of  the  direetort  of 
A.  appeared  to,  be  improper,  the  Court  would 
not  rettrain  them  from  ei(forcing  the  payment  of 
callt,  inatmuch  at  there  might  be  legal  Habilitiei 


to  diiekarge.    The  itywietion  wat  refuted  wUk. 

outcetit. 

This  was  a  motion  for  an  faraniolion  by  s  shae- 
holder  against  the  dlreetors  of  a  railway  eoBm«By. 
The  bill  was  filed  on  the  SOth  of  Mudi,  IBM,  by 
Charles  Logan,  who  is  a  sharehoUer  in  the  Water- 
fbrd,  Wexford,  Wioklow,  and  DuMin  Railwmy  Goo. 
pany  on  behalf  of  himsdf  and  all  other  the  Amt- 
bcdden,  except  the  defendants,  aomet  Baxl  Coar. 
town.  Sir  Thxmias  Esmonde,  and  the  otter  dimtsn 
of  that  oompany,  and  against  the  cnmiiaay,  and  iIm 
agtdnst  the  South  Wales  Railway  Compaar  uada 
the  circumstaneee  which  are  soffieieBtly  set  fiath  is 
the  judgment.  According  to  the  allagatioas  in 
tiie  bill  theWatorford,  &c.  RaHway  was  •  no- 
ject  set  on  foot  by  the  Sonth  Waka  Rail, 
way  Company  and  the  Cheat  Westam  RaOwsy 
Company  to  secure  to  themselves  the  tiaSe  along 
the  east  coast  of  Trdand,  five  of  the  defendants  and 
a  considerable  number  of  the  promotets  at  the 
scheme  being  directors  of  tiiose  companies;  tlat  the 
directors  of  the  South  Wales  Company  got  flieir 
servants,  agents,  &c.  to  snhaoribe  some  15,000 
shares,  on  the  understanding  that  they  were  not  to 
be  person^y  responsible,  and  that,  in  tact,  these 
persons  never  paid  the  deposit ;  that  by  tiiis  ookrar- 
able  subscription  they  fulfilled  the  requirements  of 
the  Parliamentary  oontnet,  bat  that  the  deposits, 
even  if  paid,  would  not  have  amounted  to  the  sum 
required  by  the  Standing  Orden  of  the  House  of 
Lords  to  be  deposited  with  the  Aceoantant-Genail 
before  the  Bill  could  be  raad  a  third  tiae,  aadOat 
the  dbectors  of  the  South  Wales  Coaipan  advanced 
out  of  its  fonds,  or  out  of  iands  Iwmwied  feoss  tin 
Great  Western  Company,  auffioent  snaia  to  isavide 
for  the  deposits  on  me  15,000  tbaaea,  togsOer  with 
the  deficiency  requind  to  be  made  up  to  oomply 
with  the  Standing  Orders  of  the  House  of  Lords ; 
and  that  after  the  Irish  Actwas  psosed,  tiwboDomd 
money  arss  all  retumsd.  The  Dill  alleged  vaasn 
steps  taken  by  the  dirsotoxs  of  the  Irish  Baihiay  la 
dsfeatall  opposition  to  their  views;  snd  tkatnlti* 
natoly  an  Act  was  obtained  sanctioning  all  that  had 
been  done;  and  thesnbscriptionto  the  ftmdsof  that 
oompany,  and  the  appmntment  of  diiedurs  <tf  the 
South  Wales  Railway  Company  to  the  direetorr  of 
the  Irish  Company.  Ultimaiely  it  was  foand  an- 
possible  to  eonstract  the  whole  of  the  Irish  Gnsk  aid 
the  directors  lesotved  to  abandon  part,  aadaadsa- 
voured  to  obtun  the  saaotian  of  IWianeBtto  ttuir 
so  doing,  bnt  they  did  not  persesire,  and  it  appeared 
that  they  had  tfaimghts  of  winding  up.  Cda  were 
made,  but  fbe  billalleged  that  they  wMeniiiifiwawwy 
for  any  lawfol  purpose  of  the  eompaay.  The  hill 
prayed  fqr  a  declaration,  that  it  was  not  within  tbe 
powers  of  the  Waterford,  Weafozd,  WkUow,  and 
Dablin  Railway  Company,  or  of  its  directars,  to 
construct  a  railway  6am  &ingstam  to  WiAiom  caiy, 
or  to  make  or  enforce  any  caUs,  or  apply  Hie  capital 
or  fonds  of  such  company  for  the  purpose  of 
making  such  railway  from  Kingston  to  WicUew 
only,  or  otherwise  than  for  ■— ^-g  and  can- 
struetiug  the  entirety  of  the  line  and 
as  authorised  by  Parliament,  and  that  it 
be  declared  tiiat  the  transfer  of  i 
of  the  Irish  Company  registered  in  the  mma  of  the 
South  Walea  Company  was  illegal  and  vnd,  and  that 
the  iMtter  company  was  not  authorised  to  inleifen  in 
the  affairs  of  the  former,  and  that  the  diiectass  of 
the  Irish  Company  were  bonnd  to  indemnify  it  tot 
all  losses,  costs,  &c.  incurred  in  conseqaeooe  of  thair 
ille^  acts.  It  also  prayed  for  an  account,  sod  for 
an  iqjunction  to  restrain  the  directors  from  een- 
stmcting  part  of  the  line  only,  and  feom  Baking 
and  enforcing  calls ;  and  the  directon  of  the  Soath 
Wales  Company  from  voting  or  interfsring  in  the 
affairs  of  the  Irish  Company,  &c  The  plaintiff  now 
moved  for  an  iqinnction. 

Jt.  Palmer  and  Cole  for  the  nurtion- 

Turner,  Walpole,  and  G.  L.  RutttU,  oonirL 

K.  Parker  and  Karthke  for  the  Soott  Waks 
Railway  Company. 

The  following  cases  were  dted  : — BUa»  v.  Agm; 
1  Sim.  37 ;  Green  v.  Barrett,  1  Sim.  45;  8eddo»  v. 
ConiieU,  10  Sim.  74;  Harvey  v.  QMelt,  15  Bm. 
332;  Colt  V.  WooUation,  2  P.  W.  154 ;  CHdiamd  v. 
Lord  De  Mauley,  1  De  G.  &  Sm.  459;  fTamimer 
V.  Shairp,  4  C.  B.  404 ;  BeU  v.  Lard  Wrertoraagk, 
5  RaUw.  Cas.  149;  Graham  v.  Biritnktmd,  ice. 
Railway  Company,  12  Beav.  460;  Cohen  v.  WUUa- 
ton,  12  Beav.  125 ;  LoveU  v.  Andrew,  15  Sin.  581 ; 
Apperly  v.  Page,  1  Ph.  779 ;  lUehardiem  v.  Mat- 
tingi,  11  Beav.  17;  Ex  parte  Earl  Man^tU,  2 
Man.  &  6.  57;  Sahmont  v.  Xoti^,  1  Q-  B.  339. 
377;  The  Attorney.  General  v.  7%e  Corpormtmm  ^ 
Norwich,  16  Sim.  225;  The  Attomep-Oamarml  v. 
Andrtwt,  2  Man.  &  6.  225. 

The  MAsm  of  the  Rolls. — Aoearding  to  the 
bill  and  the  argumrate  on  behalf  of  the  pbintiC  the 
promotets  of  the  undertaking  and  the  diiieUoia  of 
the  company  have,  from  the  forst  conceptiasi  of  ibe 
sdieme  down  to  the  time  when  the  biU  wu  file^ 
been  engaged  in  the  commission  of  a  constant  aoo- 
cesnon  of  frauds.  I  do  not  think  it  proper  en  tlte 
PKsent  oocaaioa  to  inquire  into  the  <  ° 
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tmi  mema  bj  whidi  it  is  allend  tiie  Act  of  incor- 
pontioa  wm  obtiinad,  or  to  mrMtigirt*  miimtely 
mto  rerj  eudt  of  the  impoted  fimods  with  the  rttto- 
BMnt  ot  whidi  tUs  bill  abouida.    The  plaiirtiff  is 
Metdng  leEef  fram  Hhe  Coatt,  aad  may  st  flie  hewr- 
ing  piofe  himeelf  eotitled  to  relief  od  Mme  of  the 
fiDimda,  but  at  iirewut  I  have  principdaT  to  con- 
■der  the  itBtBiiients  en  which  the  pbintiff  ado  for 
aa  ocderontfai«iMitii»;andof  tiieeedie  fintisaD 
atbgatioii  thattheeompaarbeinraothariaed  to  make 
a  laihrar  of  the  kagth  of  aboat  160  milea,  and 
hatlBK  power  giT«i  for  that  pvrpoae,  have  become 
and  aat  tmable  to  complrte  the  line,  and  an  now 
abont  to  apphr  moner  auacribed  for  the  constraction 
of  the  whole  fine  in  the  eonatrootiao  of  a  part  only. 
It  appeara  vary  probable  that  at  the  time  the  bill 
waa  Med  the  fact  waa  aa  it  ii  aliased  to  have  been ; 
and  if  ■nch  waa  tiie  case  now,  I  ihonld  be  of  opinion 
diat  tha  plaintiff  was  entitled  to  tlw  iqjnnction  for 
^och  he  asks  in  this  respect    Bat  the  ease  appear- 
ing by  the  aaswcr  is  this :— That  the  eoopany  being 
■nabls  to  obtain  funds  for  the  completion  of  the 
whole  line,  became  and  ware  desuons  to  apply  the 
Amda  whioh  they  had  in  the  omatraction  of  the  part 
whioh  extended  from  Dublin  to  Wicklow,  and  made 
ao  attempt  to  obtain  the  aatharitr  of  Parliamoit  to 
abandon  Oe  rest  of  their  nndartaldng ;  bat  it  after- 
wards appeared  that  they  ooald  not  oonstnict  even 
thatnortionofthe  line;  and  on  the  3rd  of  July  last 
tha  oiiaotoi*  came  to  a  resohitiim  that,  opoo  the 
raoatpt  of  a  reoaisilion  nned  by  a  snSdent  portion 
of  the  shardiaUats  reqaniag  tha  diiecton  to  wind 
uy  the  affairs  of  the  oompaay,  in  the  erent  of  the 
ajBangesMntnot  baing  made  for  the  transfer  of  the 
Una  to  other  parties,  soch  immediata  and  decisive 
steps  should  be  taken  as  tbe  directors  nii|^  be 
adrised  to  be  necessary  and  expsdiantfer  the  final 
winding-np  of  the  a&irs  of  the  oompaay,  and  the 
pcerention  of  any  additional  aapenditare.    After  this 
resolntion  had  bean   entend  into,  the  Bill  then 
before  Parliament  for  limiting  the  line  was  withdrawn; 
and  tha  defendants  a<hnit  that  tfas  andertaUng  is  in 
a  hepelass  state,  incapable  of  baing  extandad,  or  of 
pMdndng  aiqrthing  but  Ices,  and  that  they  intend  to 
ahaadoo  the  whole  of  the  line,  and  ttiat  the  works 
ahonU  be  immediatdy  stopped.    Upon  this  state- 
SMot,  of  wUeh  there  seems  no  reason  to  devbt  the 
aoeuaey,  it  dees  not  appear  that  it  is  necessary,  or 
taatitwoald  be  prapv  for  me  to  grant  theiqiaae- 
tioa  asked ;    aad  all  I   think  nacesntry  to   state 
on  the   subject  is,   that)  if  tha  works  Aonld  be 
ccMBad,  die  plaintiff  mast  be  at  liberty  to  apply  to 
this  Court]  aad  anlssa  the  aflUra  of  tAe  company 
aad  the  state  of  the  oancem  shall  be  Tsry  different 
boaa  what  they  are  now,  I  shall  think  that  an  in- 
juactioa  ought  to  be  granted ;  bat  at  present,  betier- 
ing  that  it  is  not  intended  to  do  that  wUrii  is  soogbt 
to  be  restrained  by  tha  injunction,  and  tliatthe  m- 
terfsrenee  of  the  Court  is  not  necessary  for  the  pro- 
toctica  of  the  shareholders,  I  deoliaa  to  mat  the 
inhmction  first  soogbt  by  this  notice  of  motion. 
XiM  next  part  of  the  motioB  rehtes  to  the  11,200 
abafee   registered    in    the    Wataiford,    Wexford, 
Widdow,  and  Dublin   Railway  Company,  in  the 
name   of   the    Sonth   Wides  Railway   Company, 
and  that  that  company  may  be  restrained  from 
TotinE  or  actang  in  the  WsSerfoard,  Wexford,  Wicklow, 
and  Dublin  Railway  Company  in  respect  of  their 
ahana ;  and  the  foeta  as  to  this  seem  to  be  that,  in 
Oeonnber  VH6,  the  Walofoid,  Wexford,  Wicklow, 
and  Doblin  Railway  Company  baring  neat  difficnlcy 
•bo«t  raising  the  money  of  which  they  had  need, 
ywposed  applying  to  Parliament  to  dinde  their  ap- 
pointed capital,  winch  was  to  be  two  millions,  into 
two  portions,  one  a  miUion  and  a  half  and  the  other 
half  a  miUion,  and  applied  to  the  South  Wales 
Bailway  Company  for  aaaiatanee.    That  company 
ooBsidered  it  expedient  to  oontnbute  a  sum  not  ex- 
ceeding 250,00W.  for  the  object  specified,  the  Water- 
fctd,  Wexford,  Wicklow,  and  Dublin  Railway  Com- 
pany (Staining  proper  Farliamentuy  sanction,  and 
that  in  the  meantime  the  s«m  of  16,800(.  should  be 
adranoed  as  a  deposit  on  &e  11,200  shares.   Now,  the 
Saath  Wales  Railway  Company  had  no  authority  to 
hold  sharea  in  the  Waterford,  Wexford,  Wicklow, 
•ad  Dublin  Railway  Company,  but  they  agreed  to 
iwioeat  Messrs.  Alston,  Barlow,  and  Lewis  to  act 
aa  trustees  for  the  South  Wales  RaUway  Company, 
in  sobacribing  to  the  Waterford,  Wexford,  Widclow, 
aad  Dublin  Railway  Company,  namely,  Alston  3,733 
shares,  fiaitow  3,734  shares,  aad  Lewis  3,733  shares. 
Theae  persons  paid  the  deposits  on  such  shares,  and 
were  registered  as  shareholders  in  the  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway  Company. 
Tha  funds  for  the  paymant  of  the  deposits  were  pro- 
vided by  the  South  Wales  Railway  Company,  and 
the  taranasction  appeara  to  me  to  hare  been  un- 
•othoriied  and  improper,  and  such  as  the  share- 
boldan  in  the  South  Walae  Company  had  great  and 
iuat  reason  to  complain  of.    This  transaction  seems 
to  hare  taken  place  in  the  aspectatian  of  obtainiog 
Ftriiamentary  anthosity  for  it ;  but  I  am  of  opinion 
that  theae  compaaass  have  no  right  to  engage  or 
pledge  their  fanda  or  entangle  their  affairs  in  anan- 
tkooaed  transartioaa,  on  the  speculation  that  1b»y 


may  afterwards  obtain  Parliamentary  authority  for 
doing  acts  whkh  are  beyond  their  power  at  the  time 
thev  are  done.    Though  I  think  the  trsntartion 
with  reference  to  tiie  South  Wales  Railway  Com- 
pany was  at  the  time  unauthorised  and  wrong,  it 
does  not  follow  that  Alston,  Barlow,  and  Lewis  were 
not  bound  by  the  subscription  made,  with  their 
assent,  in  their  names.    They  may  haTO  been  enti- 
tled to  act,  and  may  have  been  responsible  as  share* 
holders  in  the  Waterford,  Wexford,  Wcklow,  and 
Dublin  Railway  Company,  though  they  could  not 
have  obtained  indemnity  from   the   ^nth  Wales 
Railway  Company.    It  is  said  that  a  Parliamentary 
sanction  was  attempted  to  be  obtained  for  this  prO' 
oeeding  in   the    year    1847,    but    failed    at   that 
time  firom  some  want  of  sufficient  notice ;  bat  in  the 
year  1848  the  II  &  12  Vict.  c.  29,  was  passed.    The 
parties  differ  entirely  as  to  the  all(»ed  object  and 
effect  of  this  Act  of  Parliament.    The  bill  aU^ged 
that  the  Sonth  Wales  Railway  Companyezerdsed 
great  influence   and   control   over  the  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway  Company, 
throngh  the  instrumentality  of  the  11,200  shares,  on 
which  the  three  persons  who  acted  as  their  trustees 
had  paid  up  all  the  calls  out  of  their  corporate  funds ; 
but  they  determined  to  exercise  that  influence  in  a 
more  convenient  manner  bv  procuring  this  Act  of 
Parliament ;  but  when  the  bill  for  the  Act  was  in- 
trodnoed,  the  Parliamentary  contract  for  a  subscrip- 
tion of  250,000i.  was  signed,  or  pretended  to  have 
been  signed,  and  the  same,  with  a  deposit  of  VH. 
per  cent,  was  deposited  In  the  pro^  office,  appa- 
rently with  a  view  to  a  future  subscriptioa  to  be  oon^ 
fide  made,  and  the  assent  of  Parliament  vras  given 
to  auttiorige  and  sanction  that  fUture  subscription, 
aad  not  to  confirm  and  give  validity  to  the  resolu- 
tion  under  which  Alston,  Barlow,  and  Lewis  had 
snbscribed  for  11,200  shares.    The  defendants  deny 
positively  the  allegation  that  it  was  not  disclosed  to 
Parliament  that  the  South  Wales  Railway  Company 
had  previously  subscribed  for  the  1 1,200  shares  in 
the  Waterford,    Wexford,    Wicklow,   and  Dublin 
Railway  Company ;  and  they  insist  that  the  object 
and  intention  of  ibe  Act  was  to  confirm  what  had 
been  done.    I  need  not  say  I  can  know  nothing  of 
the  intention  of  the  Act,  except  from  the  words  in 
which  it  is  expressed,  applied  to  the  facts  existing  at 
the  time ;  and  I  am  fiv  from  being  satisfied  that  all 
was  rightly  disclosed  or  done  in  the  proceedinf;s  to 
obtain  the  Act.    I  think,  indeed,  there  is  consider- 
able ground  for  suspicion,  bearing  in  mind  what  had 
been  resolved  in  1846,  not  finding  anything  hut  a 
resolution  and  agreement  then  made,  on  which  the 
Act  would  be  obtained.     I    am   unable,    in   the 
present    state  of  the  case,  to  come  to  the  con- 
dosion    that   that    Act    of    Parliament    had    not 
the    effect    of    confirming    the    former    transac- 
tion.     It  is  open  to  question,  but  not  so  doubtful 
as  to  make  it  proper  for  this  Court  to  prohibit  the 
South  Wales    Railway  Company    from  exercising 
those   rights   which   Parliament   may  have   given 
them,  and  which  may  now  be  vested  in  them ;  and 
as  their  money  is  engaged  in  this  unfortunate  onder- 
taldng,  it  appears  to  me  that  they  have  an  interest 
to  attend  in  the  final  settlement,  and  that  they 
might  be  very  greatly  and  unjustly  injured,  if  they 
were  at  this  time  prevented  from  interfering.    The 
third  question  relates  to  the  calls.    Many  share- 
holders have  folly  paid  up  their  calls,  others  have 
not,  and  money  is  wanting  to  satisfy  the  legal  obliga- 
tions of  the  company.     It  is  alleged  that  the  com- 
mny  seek  to  enforce  the  calls  for  illegal  purposes. 
That  is  denied,  and  it  is  stated  that  there  are  legal 
obligations  to  a  considerable  amount,  which  cannot 
be  satisfied  without  procuring  payment  of  the  calls. 
And  under  theee  drcumstances  I  am  of  opinion  that 
I  cannot  grant  the  injunction  prayed — that  I  must 
refuse  the  motion  altogether.    I  have  come  to  this 
conolnsion  bcm  the  consideration  of  those   facts 
which  relate  exclusively  to  the  subject  of  the  mo- 
tion; but  having  carefully  read  the  whole  of  the 
evidence,    I  feel   myself  bound    to   express   my 
opinion  diat  the  proceedings  of  the  defendants  have 
been,  in  many  particulars,  condncted  in  a  very  im- 
proper manner,  and  so  as  to  afford  strong  ground  for 
complaint  on  the  part  of  the  sharehomers  in  the 
Waterford,  Wexford,  Wicklow,  and  DubUn  Rail- 
way Company ;  and  as  matters  stood  at  the  time  the 
bill  was  filed  there  appears  to  me  to  have  been  good 
reason  (ot  applying  for  the  injunction.    I,  therefore, 
^ve  no  costs  on  this  occasion.  In  the  circumstances 
in  which  the  company  is  now  placed  there  seems  to 
be  no  doubt  but  that  the  company  ought  to  be  dis- 
solved, and  its  affairs  wound  np  and  settled.     No 
reason  has  been  given  why  that  course  should  not  be 
adopted,  and  it  appears  to  be  the  plain  duty  of  all 
parties  to  concur.    If  I  had  jurisdiction,  and  a  pro- 
per application  were  made  to  me,  I  should  on  the 
evidence  now  before  me,  supposing  myself  to  have 
no  other,  make  an  order  for  that  purpose.    The 
plaintiff  has  stated  that  the  object  of  his  present 
motion  is  to  obtain  such  an  order,  or  to  induce  the 
defendants  to  consent;  but  his  formal  proceeding  in 
this  suit  has  ^uite  a  different  object,  and  I  cannot 
make  the  particalar  order  asked  for,  and  to  which  t 


do  not  think  the  phdntiff  is,  nnder  the  dream- 
stances,  entitled,  for  the  purpose  of  compdUng  the 
defbndants  to  do  something  else,  which,  however 
desirable  in  itself,  is  not  &e  object  of  tiie  pieaent 
bilL  

7%m^$day,  July  31. 

LiUiT  BcnasFonD  t>.  DamiR. 

Prmeliee—Pndueiitm  t>f  dneimumU  for  hupeeHon 

—TiU*-ittdt—Aotnet  claim  to  retMn. 
Sough  ealeulation*  and  memonmda  made  by  land 
ageuti,  lioufh  alleged  to  kave  been  to  for  their 
omt  are,  and  to  omit  them  in  eomputiug  and 
attemiug  the  fa»ti  paytAle  by    the  copyhold 
lenoHtt  <ifthe  Manor  i^wMeh  they  art  theagent* 
aad  reeeatn,  will  be  ordered  to  be  produced  for 
inipectioH,  aad  are  notprhtleged. 
Mapt,  plane,  !fe.  made  by  them  in  the  eouree  <ff 
their  employment  a*  tueh    agentt  were  otto 
ordered  to  be  produced /hr  Hupeetiou. 
If  IMS  hM,  al»o,  that  the  leperal  paper*  and  docu- 
mente  being  madefbr  the  private  utetf' the  agent* 
thtmeelve*,  and  their  mot  having  been  paid  for  by 
the  principal,  did  not  cffWd  anyomindjorpro- 
teetioni  nor  did  it  mate  any  difference  that  th» 
co*t  wa*  not  covered  by  the  poundage  wMeh  it 
too*  itipulated  the  agentiuere  lo  reette*  a*  rem*- 
nerationfor  their  lervieei. 
This  was  a  motion  for   production  and  inqiec- 
tion  of  docunieats  under  the   following   drcom- 
stancas : — It  appeared  that  under  the  will  of  her 
former  hnslnnd,  Samuel  Peach,  the  plaintiff.  Dame 
Amelia  Beresford,   became  entitled  in  fee  to  the 
manor  of  Wateibeacb,  in  the  county  of  Cambridge, 
and  divers  lands  bdonging  thereto;  and  the  Messrs. 
Driver,  who  had  been  employed  by  Mr.  PMdi  as 
his  agents  and  receivere  to  collect  the  rents  and 
fines,  aad  to  transact  the  general  business  of  the 
manor,  were,  after  his  decease,  continued  by  the 
plaintiff  in  the  same  capacity.    As  a  remuneration 
for  these  services  the  Messrs.  Driver  were  to  re- 
ceive a  poundage  at  the  rate  of  five  per  cent,  upon 
the  rack-rents,  snd  upon  the  amount  of  the  mies 
assessed  upon  the  oopyiiold  tenants,  which  ponndage 
it  was  expressly  stipubited  as  alleged  by  the  plaintiff, 
but  denied  by  the  defendanta,  was  to  indude  and 
cover  all  cbaiges  snd  expenses. 

It  forther  appeared  that  when  the  Messrs.  Driver 
first  entwed  upon  their  duties  Mr.  Peadi  ddivered 
to  them  several  deeds,  maps,  plans,  rent-rolls,  books 
of  reference  to  maps  and  plans,  papers  and  memo- 
randa, and  that  they,  in  the  coarse  of  their  em- 
ployment, made  divers  other  maps,  plans,  rent-rolls, 
books  of  reference  to  maps  and  plans  exdosively 
reUttng  to  the  said  manor  lands  and  hereditaments 
for  the  convenient  management  thereof  and  collection 
of  the  rents  and  fines.  It  was  alleged  that  thrae 
documents  were  prepared  from  the  documents  deli- 
vered to  the  defendants  without  any  right  except  aa 
the  agents  and  for  the  use  and  benefit  of  the  pudn- 
tiff,  aad  that  they  were  paid  for  so  doing  by  the 
poundage  allowed  to  thrai,  and  that  sodi  maps, 
plans,  &c.  had  now  become  mmdments  and  evidence 
of  title.  It  waa  also  alleged  that  the  defigndanti  had 
divers  letters  from  the  tenants  of  the  manor  and 
lands,  and  also  other  papers  and  documents  relating 
to  the  estate  and  to  the  business  transacted  for  the 
plaintiff.  In  Jane,  1850,  the  plaintiff  disciiarged  the 
defendants  from  being  her  sgents  and  receivers,  and 
an  applioation  vras  made  to  Uiem  for  deBvery  up  of 
all  the  maps,  plans,  papers,  docoments,  ttc  rdaong 
to  the  manor  and  lands,  some  of  whioh  the  Messrs. 
Driver  did  deliver  np,  but  refused  to  deliver  up 
others,  the  numbers  and  particulars  of  which  were 
not  known  to  the  pimntiff,  bat  the  bill  charged  ttat 
they  ought  to  be  set  forth,  and  it  prayed  Oat  they 
migbt  be  delivered  up. 

The  defendants  stated,  by  their  answer,  tiiat  they 
had  been  empioyad  by  the  stewards  of  the  manor  to 
make  assessments  of  the  fines,  and  that  they  had 
done  so,  and  delivered  the  assessments  to  the 
stewsrds,  bat  had  made  no  charge  for  their  trouble, 
and  that  they  had  received  the  fines  and  aocoanted 
for  them.  They  stated  also  that  they  had  made 
di  Arent  rough  calculations  and  memonnda  in  paper 
books  and  upon  sevnal  pieces  of  paper  for  the  pur- 
pose of  calcolating  and  assessing  the  fines,  which  were 
kept  by  them  for  their  own  private  use  and  guidance  ; 
that  the  original  |4ens  and  documents  had  been 
delivwed  np,  but  tliat  they  had  retained  the  rough 
calculations  and  memoranda  and  paper  books  as  to 
fines  and  private  memoranda  and  rental  and  cash- 
books,  and  also  the  field  books  and  other  books 
containing  fair  copies  of  the  accounts  from  18S3 
to  1850,  together  with  various  other  papers,  &c. 
lithographed  plans,  &c.  for  letting  the  farms, 
&c.  prepared  at  the  expense  of  the  defendante 
themselves,  and  several  of  which  were  delivered 
up  before  the  filing  of  the  bill.  There  were 
also  various  letters  and  copies  of  letters  from 
the  tenanto,  &c.  to  the  defendants,  and  several  re- 
ceipts and  vouchers,  some  of  them  relating  to  the 
final  account  between  plaintiff  and  defendants,  not 
yet  signed  nor  approved  by  plaintiff.  There  was  also 
a  bundle  of  letters  and  other  papers  relating  to  new 
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bmldings  and  repaus  upon  the  estate,  and  letten. 
&c.  between  plaiatiff's  lolicitor  and  defendants' 
solicitor,  uid  these,  the  defendants  alleged,  were  or 
might  be  material  to  them  to  produce  at  the  trial  of 
an  action  which  thef  had  brought  against  the 
plaintiff  to  recover  certain  sums  which  they  claimed 
to  be  due  to  them  ftom  the  plaintiff,  for  business 
done  for  her.  The  defendants  did  not  dum  to  be 
protected  from  production  on  the  ground  of  ti>cae 
being  privileged  communications.  The  plaintiff 
oonoeivinK  that  these  papers,  or  some  of  them, 
might  aid  her  in  her  defence  to  the  action,  filed  her 
bin  for  discovery,  &c.  and  therebv  pmyed  that  tiie 
pluntiff  might  be  declared  not  to  be  chugeable  with 
•Of  oompeniation  in  respect  of  the  claim  set  up  by 
the  defendant* ;  and  that  they  might  be_  directed,  if 
necessary,  to  bring  an  action,  or  t£at  an  issue  shonld 
be  directed,  the  phuntiff  undertaldng  to  pay  any 
amount  of  compensation  to  which  tbus  defendants 
shonld  be  declared  to  be  entitled  at  the  trial,  if  any, 
and  that  the  defendants  should  be  restrained  by  in- 
jnnction.  The  defendants  having  put  in  their 
answer,  and  liaving  admitted  thermn  and  set  forth 
in  the  schedule  thereto  the  papers  referred  to,  the 
plaintiff  now  moved  for  their  production  and  in- 
spection. 
Uofd  and  Shapter  in  support  of  the  motion. 
Soupell  and  HaUttt  for  the  defendants.  The 
work  done,  and  for  which  compensation  was  claimed, 
bad  been  paid  for  in  the  poundage,  and  the  estate 
bad  got  the  benefit  thereof  in  the  results  arrived  at 
by  means  of  the  memoranda  and  calculations ;  but 
ua  method  of  arriving  at  those  results  was  the  pro- 
per^ of  the  defendants,  and  part  of  the  machinery 
of  their  trade,  every  agent  and  receiver  Iiaving  bis 
own  particular  mode  of  making  his  calculations,  and 
attaining  results  to  b«  applied  to  practical  purposes. 
The  defendants  accordingly  had  worked  out  those  db- 
sulta  in  detail  in  tbdr  own  way,  and  had  been  paid 
/or  the  results  by  the  ponndaige,  but  not  for  tneir 
particular  mode  of  working  out  the  results,  nor  for 
instructing  others  to  work  oot  results ;  nor  were  the 
rough  calcolationa  made  for  the  inspection  of  ofliers, 
bnt  for  their  own  private  purposes,  and  nught  be 
applicable  to  other  estates  as  well  as  to  the  plaintiff's. 
To  expose  the  defendant's  method,  therefore,  was 
to  deprive  ^m  of  the  benefits,  of  their  experience 
and  anidnity,  and  thdr  can  in  preswring  tue  means 
by  which  they  arrived  at  particiuar  results.  If  these 
documents,  or  even  if  copies  of  them,  were  obtained, 
it  would  enable  the  plaintiff  to  make  an  agent  of  a 
very  uneducated  person.  The  field  book  was  a  woik 
of  the  defendant^  and  not  paid  for,  and  the  settled 
accounts  wero  their  discharge  and  indemnity  for 
the  vouchers.  As  to  the  lithographed  plans,  they 
were  pictures  of  the  estate,  and  tnongh  they  were 
agenti  thero  was  nothing  to  prevent  them  exercising 
their  artistic  skill  in  delineating  or  reducing  to 
canvas  a  view  or  a  field  of  the  eatete  of  whidi  they 
were  the  agents.  A  man's  experience  was  most 
(atis&ctorilj  guned  bom  the  bosiness  in  which  be 
was  professionally  engK^d,  bnt  if  his  private  books 
and  private  memoranda  were  to  be  taken  from  him 
and  exposed,  it  would  prevent  his  reaping  the  ad- 
vanta^  he  might  have  reasonably  expected.  The 
plaintiff  denied  her  liability  for  pteparing  the  neces- 
sary matten,  with  a  view  to  a  sale  of  the  manor  and 
•state,  which  had  been  ordered,  and  various  letters 
bad  been  written  respecting  the  business,  and  it  was 
now  sought  to  obtain  an  inspection  of  them  without 
Mtisfying  the  demands  of  the  defendants.  As  to  the 
documents  generally,  they  ware  the  property  of  the 
defendants,  and  ought  not  to  be  produced,  since,  if 
copies  should  be  obtained^  the  originals  would  cease 
to  be  of  any  value,  and,  in  fact,  a  decree  would  be 
obtained  at  once.  They  cited  LuK/en  v.  Sititpton, 
6Madd.  290;  1  Sim.  &  Stn.  600;  Ptaeham  v.  Daw, 
6  aiadd.  98. 

The  Mastkb  of  the  Rolls. — ^I  am  of  opinion  the 
plaintifls  are  entitled  to  production.  I  make  no 
decree  at  present,  nor  do  I  give  any  expression  of 
opinion  as  to  the  right  The  bill  is  for  delivery  of 
all  documents  which  were  in  the  possession  of  the 
defendants  while  they  were  agents.  I  do  not  say 
that  all  are  to  be  delivered  at  the  making  of  the 
.  decree,  bnt  we  cannot  say  which  are  to  be  so  till  we 
see  them.  This,  therefore,  comes  within  the  case 
where,  as  between  principal  and  agent,  it  is  neces- 
sary for  the  purposes  of  the  former  to  have  produc- 
tion of  documents  by  the  latter,  though  not  delivery 
of  all.  And  the  case  of  Linpen  v.  Simpitm,  cited 
by_  Mr.  Hallett,  shews  this.  For  instance,  if  agents  in 
this  case  have  taken  pictures  or  views  of  the  grounds, 
delivery  of  these  cannot  be  enforced.  T&  docu- 
ments must  be  produced,  including  those  in  reference 
Jo  the  action  at  law. 


vxca-oBAsroa%xrf»K  xnx9Ut 

BBVCB'S  OOVItT. 

Bspoited  by  Oao.  8.  AtLimr,  Esq.  of  the  IQddle  Tempi*, 
Bacri*t«r.a«-jLaw. 


Saturday,  /km  14. 
Hambb  b.  Hamek. 
ThtlhuiM  Ael—Porliont. 
A  ttitator,  vJier  gUnng  to  A.  B.  an  amuily  <ifiOI. 
for  her  lyi,  gave  real  and  perianal  etlate  to 
tnuteet  upon  trutt  to  aeeumulate  and  inveel  /Ae 
proceed!  during  the  l^e  of  A.  B.,  and  after  her 
decease  to  ttand  poneeted  nf  the  tame,  and  the 
accumulatione  upon  trutt  for  the  children   qf 
A.  B.  equally:   and  at  to  the  than  qf  each 
child,  in  trutt  for  lueh  child  for  life,  and  (tfler- 
wardt  for  hit  or  her  children  equally,  and  the 
heirt  of  their  bodiet,  with  erott-remainderi.  The 
teiiator  then,  nfler  reciting  that  A.  B.  might 
have  children  bom  qfler  hit  deceaie  who  would 
not  lake  any  inierett  except  upon  the  contingency 
therein  mentioned,  gave  to  each  tueh  child  the 
turn  (^b,000l.  with  interett  from  A.  B.'t  death, 
tuchlegaciei  to  be  vetted  at  twenty -one;  and  the 
tetlator  empowered  hit  trutteet  to  raite  to  much 
money  at  might  be  neeettary  for  paying  thete 
legaetei,  eithisr  by  the  rente  and  profile  qf  the 
trutt  eitatet,  or  by  creating  a  term  qf  yeart 
thereout: 
Held,  that  thit  was  not  a  proviiiom  far  raiting 
porlUnu  within  the  2nd  tection  qf  the  Thellutton 
Act:  imd  that  the  accumulation  ttoppedat  the 
end  qf  twenty-one  yeart  from  the  tettatot't  death, 
end  the  income  from  that  time  belonged  to  the 
heir-at-law  and  next  qfkin. 
Thomas  Dickon  by  his  will,  doted  the  15th  of 
June,  1827,  devised  all  his  freehold  and  copyhold 
estates  unto  and  to  the  use  of  William  Dickon, 
William  Dickon  the  younger,  Thomas  Dickon,  and 
Richard  Poppleton,  their  heirs  and  assigns,  upon 
trust  to  pay  to  his  sister,  Mrs.  Ann  Clarke,  for  her 
life  an  annuity  of  4&/.  8s.,  and  to  his  niece,  Mrs. 
Ann  Hamer,  an  annuity  of  50/.  for  her  lUe,  the 
annuities  to  be  paid  to  their  separate  use,  and  upon 
trust  to  permit  Mrs.  Ann  Clarke,  during  her  life,  to 
oocupy  a  certun  messusse,  and  the  appurtenances 
therein  described,  and  subject  as  aforesaid  upon  tiie 
trusts  afterwards  mentioned.    The  testator  also  gave 
his  personal  estate  to  the  said  trartees.  upon  trust 
to  pay  thereout  certain  legacies  therein  mentioned ; 
and  as  to  the  residue,  upon  the  same  trusts  as  Were 
thereby  declared  oonceming  his  freehcdd  estate. 
The  wUl  then  proceeded  thus : — "  And  I  dedare  mid 
direct  that^  my  said  trustees,  thdr  heirs,  executors, 
and  administrators,  shall  stand  seised  of  the  said 
freehold  and  copyhold  estates,  and  be  possessed  of 
the  surplus  of  my  said  personal  estate,  upon  trust 
during  the  life  of  the  said  William  Dickon  tne  elder, 
to  permit  and  suffer  him,  and  after  bis  decease  then 
for  the  survivon  of  them  toreoeive  the  rents  and  profits 
of  the  same  estates  arising  in  the  lifetime  of  my  said 
niece,  and  the  interest  and  dividends  to  arise  m  the 
like  time  fitim  my  said  personal  estate,  and  to  lay  out 
and  invest  the  same  in  the  joint  names  of  my 
trustees  for  the  time  being,  in  the  public  stocks  or 
funds  in  Great  Britain,  or  upon  bonds  or  mortgages 
of  freehold  estates,  to  the  intent  the  same  may  accu- 
mulate, and  upon  tmst  from  time  to  time,  during 
the  life  of  the  said  Ann  Hamer,  when  and  as  often 
as  the  said  A^^iam  Dickon,  William  Dickon,  the 
younger,  Thomas  Dickon,  and  Richard  Poppleton, 
or  the  survivors  or  survivor  of  them,  his  heirs,  exe- 
cutors, and  administraton,  shall  think  proper  and 
advantageous,  to  lay  out  and  invest  the  said  accumu- 
lations, and  aJso  the  surplus  of  my  personal  estate 
aforesaid,  in  their  or  his  own  names  or  name,  in  the 
purchase  of  freehold  lands,  tenements,  and  heredita- 
ments of  inheritance  in  fee  simple,  or  of  copyhold 
estates  of  inheritance  in  the  county  of  York  (so  that 
such  copyholds  do  not  exceed  one-quarter  in  propor- 
tion of  the  whole  of  the  premises  so  directed  to  be 
purchased  as  aforesaid),  but  upon  the  trusts  and  for 
the  intents  and  purpose  hereinaiter  expressed  and  de- 
clared of  and  concerning  the  same ;  and  from  and  after 
the  decease  of  my  said  niece,  Ann  Hamer,  I  declare 
and  direct  that  the  said  Wm.  Dickon,  Wm.  Dickon 
the  younger,  Tbos.  Dickon,  and  Richard  Poppleton, 
their  heirs,  executors,  administrators,  and  assigns, 
shall  stand  seised  of  all  the  estates  hereby  given  and 
devised   and   to  be  purchased  as  aforesaid,  upon 
trust  for  all  and  every  the  child  and  children  of  my 
said  niece,  Ann  Hamer,  now  living  or  hereafter  to 
be  bom  in  my  lifetime  in  equal  shares,  as  tenants  in 
common  for  such  estates,  and  in  such  manner  as 
hereinafter  mentioned  (that  is  to  say),  as  to  the 
share  of  each  of  such  children,  in  trust  for  such 
child  for  and  during  the  term  of  his  or  her  natural  life, 
and  from  and  after  bis  or  her  decease,  then  to,  for, 
and  amongst  all  and  every  his  or  her  child  or  children 
in  equal  shares  and  proportions  as  tenants  in  com- 
mon, and  the  hein  of  their  respective  bodies  lawfully 
issuing,  and  on  the  death  and  failure  of  issne  of  any 
of  the  said  children,  the  original  as  well  as  accruing 
diares  of  him,  her,  or  them  so  dying  to  be  in  trust 


for  (be  other  or  others  of  tbem  in  equal  sharea,  if 
more  than  one,  as  tenants  in  common,  and  the  hein 
of  their  respective  bodies  lawfully  israing,  and  in 
case  of  the  failure  of  all  such  iafua  asaforesoid,  then 
upon  trust  for  all  and  every  such  child  and  diildrai 
of  mv  said  niece  Ann  Hamer,  as  may  be  bom  after 
my  decease,  if  mora  than  one  in  eqnal  shares  at 
tenants  in  common  and  the  hein  of  their  roneetiTe 
bodies  UwfuUy  issuing.  And  whereas  my  said  niece, 
Ann  Hamer,  may  have  diildien  bom  after  my  de- 
cease, who  will  not  take  any  interest  whatever  nadcr 
tbe  aforesaid  trusts,  except  upon  the  oontiiigaiier 
last  mentioned,  I  therefore  give  and  beqaeoni  to 
each  such  child  as  there  may  be  the  legacy  or  Mm 
of  5,000/.  with  lawful  interest  for  the  soma,  from  the 
deoMse  of  the  said  Ann  Hamer,  be,  sb^  or  they 
receiving  so  much  of  suji  interest  only  as  may  be 
necessary  for  his,  her,  or  their  moiatenaBOe  and 
education  until  he,  she,  or  they  shall  reapeetivelr 
attain  the  age  of  twenty-one  years,  and  dmet  the 
same  legacies  to  be  vested  in  them  at  tbsir  ssjd  f/o 
of  twenty-one  yean,  and  not  before,  and  to  be  pud 
with  Uie  remaining  interest  on  his,  her,  and  vieit 
respectively  attaining  sueh  fe.  And  I  empower 
my  said  trustees,  and  the  survivors  and  nirvivar  of 
tbem,  and  his  bora,  executors,  and  adminirtntsn^ 
to  raise  so  much  money  as  may  be  neoeasary  far  pay* 
ing  the  said  legadea,  either  by  the  rents  and  pntti 
of  the  Olid  trust  estates  or  by  cmeOag  a  term  o( 
yean  thereout  as  mar  be  most  convenient.  And  in 
case  any  of  tiie  paities  entitled  to  any  share  or  in- 
terest in  my  sM  trust  eotates,  shall  at  any  time  be- 
flora  the  ultimate  partition  asid  diviaiOB  tbereof  sell 
or  dispose  of  the  same  or  any  port  thereof  tetha 
other  or  othen  of  them,  or  to  any  otiier  ^snoa  or 
persons  whomsoever,  sndi  sale  or  diapu«>»m  shall 
opor^e  OS  an  extinguishment  of  his,  her,  or  their  said 
shore  or  intereot,  and  tba  same  shall  immediattlr 
thereupon  deaceod,  at  would  hava  been  tin  eaaai* 
event  of  the  death  of  the  party  so  adling  or  &• 
posing."  The  testator  alM  appointad  Uta  said  ftr- 
sons  named  as  trasteea  to  be  ezecoton  of  his  wiU. 
The  testator  died  shorttr  after  the  date  of  UtwOl, 
leaving  his  sister,  Ann  Clarke,  hia  coly  next  of  kit 
and  beireas  at  taw.  Ann  Clarice  aftetwaiJs  cBad^ 
leaving  Aim  Hamer  her  sole  next  at  kin  and  heiresf 
at  law.  The  preeent  suits  were  for  the  adnbustn- 
tion  of  the  estate,  the  three  adalt  trastess  havioc 
refiised  to  act,  and  administiatian  durante  mtnaru 
eetate  having  been  granted  to  S.  B.  Haoier  and  Ann 
his  wife,  nie  qtiestlon  discwted  was  aa  to  the  ap- 
plication of  the  Thellusson  Ad  (39  &  40  Geo.  3> 
c.  98)  to  the  trust  for  acaojnalatiao,  it  being  eesk- 
tended  that  this  trust  was  a  prnvisiw  for  niabiK 
portions  for  the  children  of  a  persmi  takiof  la  kB> 
terest  under  the  will,  and  tharefon  within  the  exo«p> 
tions  mentioned  in  the  seoond  section  of  the  Act. 

MaUni  and  Jervie  for  the  plaintiff. 

Lewin,  Bacon,  Chandleee,  1.  Parker.  Bealte, 
Hardy,  Cooper,  Deere  Salmon,  and  W.  M.  Jamet 
for  other  parties. 

The  cases  of  Phippe  v.  Kelynge,  2  Vea.  &  Bea. 
57,  n. ;  and  Morgan  v.  Morgan,  15  Jnr.  319,  were 
cited. 

The  Vici-CHANCBixoa  said  his  opinion  wa«, 
that  this  case  was  not  at  all  of  the  aune  elaaa  to 
which  Phippe  v.  Kelynge  belonged.  As  be  read  this 
will,  it  wot  one  very  jMoinly  to  be  interpreted,  as 
directing  an  accumulation  in  the  most  extenaive  saata 
of  the  term,  during  the  whole  of  the  lifo  of  Mn. 
Hamer.  Whether  there  were  an  invastmeot  or  aot 
the  parties  were  to  be  bound  doling  the  tills  of  lin. 
Homer,  and  the  rents  were  to  be  accumalated  as  la. 
come.  The  next  <)ueetion  was  whether  the  proiisiOB, 
for  one  of  the  children  or  grandchildren,  or  anv  af 
them,  of  Mrs.  Homer,  was  a  provision  for  the  "cfciid 
or  children  of  any  person  taking  any  interett"  andcr 
the  will,  acoordingto  the  true  meaning  of  the  Act 
of  Parliament.  That  point  his  Honeor  exiaeasly 
dedined  deciding.  He  tiionght  it  not  matsiol,  for 
he  was  of  opinion  that,  according  to  the  just  eon- 
struction  thit  was  not  a  "  provision  for  raUag  por- 
tions." If  the  legislature  had  intended  any  provi- 
sion, it  probably  would  have  said,  "any  provision  or 
provisions."  It  seemed,  however,  to  him  plainly  to 
point  out  a  particular  kind  or  species  of  provisioath 
for  it  was  a  provision  not  only  for  porbons,  b«t  a 
provision  for  rauing  portions.  It  was  iropoasiMek 
on  a  reasonable  interpretation  of  the  Act  of  RBtia. 
ment,  to  say  that  such  provision,  as  tUt  testator  had 
made  for  the  children  and  nanddiildrea  of  Mn. 
Hamer,  children  tenanta  for  me,  and  grandchiMran 
tenants  iotail  in  remainder,  was  a  provitiaD  (ae 
raising  portions  within  the  8nd  section.  He  was  of 
opinion  that  the  direction  to  accumulate  being  for 
more  than  twenty-one  yean,  the  oocumulotion  at  the 
end  of  that  time  stopped,  and  that  the  ineome  from 
that  time  till  the  death  of  Mn.  Homer  woold  go 
OS  undisposed  of  to  her  as  heir-at-law,  or  nest 
of  kin,  as  he  understood  Mn.  Hamer  to  be  aoia 
heiiess.at-law,  and  sole  next  of  Idn.  His  Hoaear 
apprehended  that  Mn.  Clarice,  if  tb»  were  alif«, 
would  be  entitled,  if  the  accumulation  bad  not  binai 
directed.  This  gift  was  of  the  natore  of  real  estate^ 
and  all  the  residue  wat  of  penonol  ettata.    The  Act 
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COMMON   BENCH. 


of  Fulisment  made  it  an  inteatac;  from  the  end  of 
twenty-one  yean.  From  that  time,  then,  Mi.  and 
Mi*.  Hamer  would  tike  the  income. 

Sahtrday,  /mm  28. 
Mattbbws  v.  Pincomb. 
Leave  of  Court  to  file  elaim. 
A  motion  wo*  made  to  late  a  claim  off  the  fite/or 
Urefularitv,  the  leave  of  the  Court  to  JUe  it  not 
havmg  been  obtained  I  and  the  Court  directed  that 
the  motion  thould  come  on  to  be  heard  toith  the 
claim.    Uponthehearingof  the  elaim,  the  Court 
being  ofyrinion  that  the  plaintiff  wae  entitled  to 
the  refiffathed  by  the  claim,  gave  the  leave  to 
JHe  nnnc  pro  imiCj  the  plaintiff  paging  the  de- 
fendant hit  eotte  of  the  motion. 
Bj  his  will,  dated  in  Norember,  1838,  William 
Finoomb  bequeathed  a  legacy  of  1001.  to   Miss 
Matthews,  the  plaintUT,  to  m  paid  to  her  at  the  age 
of  twenty-one  years,  with  interest  from  his  death ; 
and  he  appointed  the  defendant  his  ezecntor.    The 
tMtat4»  died  in  May,  1848,  and  his  will  was  shortly 
•fkenrards  proved  by  the  defendant.  Miss  Matthews 
attained  the  ace  of  twenty  one   years  in  March, 
1850,     and    filed    a    claim    for '  the    legacy    of 
loot,  and  interest  from  the  time  she  attained  her 
m^ority.    In  December  1850,  on  the  claim  coming 
on  to  be  heard,  a  decree  was  taken,  with  the  consent 
of  tiie  defendant,  for  payment  of  the  legacy  and 
interest  fit>m  tl^  date  of  ibe  majority;    and  the 
legacy  and  interest  was  afterwards  paid.    Shortly 
■fnr  the  payment  of  theCmoney  thepUintiffdiscorered 
that  she  was  entitled  to  interest  from  (he  testator's 
death,  and  accordint^y  applied  to  the  defendant  for 
the  amonnt  still  due  to  her  for  interest.    This  ap- 
plication not  having  been  acceded  to,  the  plaintiff 
Bled  k  claim  for  payment  of  the  residne  of  the  in- 
terest.   For  the  aling  of  this  dahn  the  leave  of  the 
Court  was  not  obtained,  and  a  motion  was  made  on 
behalf  of  the  defendant  to  take  it  off  the  file  for 
iriegnlarit:^.    This  motion   the  Conrt  ordered  to 
oome  on  with  the  daim, 

Archibald  Smilh  tea  the  plaintiff,  contended  that 
Ae  leaTe  of  the  Comt  was  not  necessary  for  the 
flBng  of  this  claim,  as  it  might  be  treated  either  as 
an  original  claim,  ores  a  supplemental  claim,  under 
tiie  25th  of  the  Orders  of  April,  1850.  He  dted 
Dormer  r.  fbrteiaie,3Atk.l24;  Forretty. Sehole- 
fleU,  14  Jurist,  849;  and  Seargiltv.  Hurry,  ibid. 
847. 
Bouthpate  tat  the  defendant. 
TheViCE-CBANCBLi.oa  said,  that  he  considered 
tkeplaintiif  was  entitled  to  the  relief  she  asked  for. 
He  thongbt,  howerec,  tiiat  it  on^ht  to  have  been 
mida  the  subject  of  a  spedal  claim,  but  lie  would 
pvethe  InsTe  to  file  the  claim  nunc  pro  tunc.  The 
pbfaitiff  must  pay  the  defendant  the  costs  of  the  mo- 
tion to  take  the  claim  off  tlie  file. 

Saturday,  July  12. 
AsFakrakts'  Trdst. 
Truet^e  Act,  \9iO.— Service  of  petition. 


A  peHtUm^or  the  appointment  <ff  new  trutteet  of  a 
cf:3t  ■  •  ... 

sjoaer. 


term  tff^eari  thould  be  lerved  upon  the  rever- 


This  was  a  petition  for  the  appomtment  of  new 
trustees.  Bv  a  deed,  dated  in  1841,  certain  lands 
were  demised  to  two  trustees  for  the  term  of  1,000 
years,  upon  trost,  to  raise  a  certain  sum  of  money, 
the  interest  thereof  to  be  paid  by  the  trustees  to 
Mrs.  Farrant  for  life,  and  after  her  death  the  prin- 
dptl  to  be  divided  among  her  children  on  their  at- 
taming  twenty-one  or  mairia(|e.  The  trustees  after- 
wards died,  and,  there  being  m  the  deed  no  power 
to  appoint  new  trustees,  the  present  petition  was 
mesented  under  the  Trustee  Act  1850,  by  Mrs. 
Fanant  and  her  only  child. 

Wiekene  in  support  of  the  petition. 

The  Vicb-Chancellor  inquired  whether  the 
petition  had  been  served  upon  the  person  entitled  to 
the  reversion  in  the  lands. 

Wieient  replied  that  it  had  not. 

The  Vice-Cbancellor  said  that  unless  with  the 
consent  of  the  rerersioner,  or  upon  service  on  liim 
of  tiie  petition,  he  could  not  make  the  order. 

Thurtday,  July  24. 
White  v.  Smith. 

WUt—ConatrHCtion—Tnut  for  tale  of  real  ettate. 

A  lettator  gave  real  ettate  to  trtateet  upon  trutl 
ybr  hit  unfefor  life,  and  after  her  deceatefor  hit 
ton  for  life<  <tnd  after  hit  deceate  upon  trutf  to  tell, 
and  he  directed  hit  trutteet  to  apply  the  proceedt 
of  the  tale  in  manner  thereinafter  mentioned; 
the  tettator  then,  after  giving  tome  pecuniary 
lepaeiet,  direeted  the  invettment  iff  tumt  due  to 
Ann,  aii<f  other  moneyt,  and  after  the  deceate  of 
hit  ton  the  trutteet  to  apply  the  income  from  hit 
"  capital  ttock  or  fund"  for  the  maintenance  of  hit 
tOKt  childreH,andupon  theirattaining  twenty-one 
to  trantfer  and  convey  the  "  aforetaid  capital  ttock 
eir fund  ettate  and  mectt"  to  tuch  children,  and 
in  eate  they  ehould  die  under  age  and  without 
having  item*,  the  tettator  gave  certain  tumt  out 
tf  th*  "taid  etgiitat  ttock,"  and  bequeathed  the 


retidue  qf  the  "taid  capital  ttock,  Amdt,  and 
dividendt,  and  interett  therettf"  at  therein  men- 
tioned. The  ton  died  without  ittue,  the  real 
ettate  not  having  been  told : 
Held,  that,  tubjeet  to  the  life  ettatet  iff  the  w\fe 
and  ton,  the  trutlfor  tale  had  converted  the  real 
ettate  into  pertonalty. 

Moses  Banks,  the  testator  in  this  cause,  by  his 
will,  dated  the  24th  of  June,  1822,  after  making 
certain  specific  devises  and  bequests,  proceeded  as 
follows: — "I  give  and  devise  my  said  freehold 
estates  and  the  fee-simple  and  inheritance  thereof 
unto  my  friends  Mr.  George  Osbom,  of,  &c.  and 
Mr.  Thomas  Caldwell,  of,  &c.  and  their  heirs  upon 
tills  special  trust  and  confidence  nevertheless  that 
they,  my  said  trustees,  do  and  shall,  from  and  after 
the  decesse  of  my  said  wife,  receive  tiie  rents,  issues, 
and  profits  during  the  natural  life  of  my  dear  son 
Moses  Banks,  and  pay  over  or  otherwise  apply  the 
same  unto  and  for  the  benefit  of  my  said  son  during 
the  term  of  his  natural  life  as  the  same  shall  become 
from  time  to  time  due  and  payable,  and  not  by  way 
of  anticipation,  or  otherwise  permit  my  son  to  occupy 
the  same  premises  or  any  part  thereof  during  his  me 
will  and  pleasure,  and  from  and  immediately  after 
the  decease  of  my  said  son  upon  further  trust  that 
they,  my  said  trustees,  do  and  shall  make  sale  or 
dispose  of  the  said  estates  and  the  fee-simple 
thereof  respectively,  either  by  public  sale  or  private 
contract,  and  in  one  or  more  lots  as  shall  to  my  said 
trustees  appear  respectively  to  be  most  expedient, 
and  the  net  proceeds  to  anse  by  such  sale,  I  direct 
to  be  applied  and  disposed  of  by  my  said  trustees  in 
manner  nereinafter  mentioned,  and  if  it  shail  be 
more  to  the  interest  of  my  estate  tliat  the  said  free- 
hold estates  or  any  part  thereof  should  be  demised 
by  lease  during  my  son's  natural  life,  and  lie  shall 
not  choose  to  reside  in  or  occupy  the  same,  then  I 
hereby  direct  my  said  trustees  to  demise  in  the  usual 
way  the  said  premises  or  any  part  thereof  during  my 
said  son's  life,  so  as  that  the  lessee  covenants  to  re- 
pair and  the  best  yearly  rent  be  reserved."  Then 
followed  the  usual  receipt  clause,  and  after  bequests 
of  certain  pecuniary  legacies,  he  directed  the  invest- 
ment of  sums  due  to  mm  and  all  other  his  moneys 
in  the  public  funds  or  on  Government  securities, 
After  the  decease  of  the  testator's  son,  the  trustees 
of  the  will  were  to  apply  the  income  from  the  tes- 
tator's "  capital  stock  or  fund,"  for  tlie  maintenance 
of  his  son's  children,  and  upon  their  severally  at- 


Ctdmiuon  %a)g  Ciinilt. 


oovmT  or  ooansoir  saves. 

Reported  by  JoEV  THOxnoii  and  Dixm,  TaoKia  Bvm, 
Bsqrs.  Barriatars-at-Law. 

Saturday,  April  26. 
Ba  parte  William  VioLrrr. 

Hi^eat  eorput—Intohent  debtor— 1  If  2  Fief.  c.  110, 
»».  76,  78 — Validity  iff  order  cf  diteharge. 

A  pritoner  under  the  Intohent  Debtort  Act,  1^2 
Viet.  e.  110,  *.  76,  wo*  ordered  by  the  commit- 
tioner  to  be  diteharged  m  remect  iff  all  kit  dibit 
except  four,  at  the  end  of  mm  mmtthtt  and  by 
tee.  78  i(fthe  tame  tiatute,  he  wat  ordered  to  be 
diteharged  at  the  end  <ff  titleen  montht  in  rt- 
tptet  Iff  the  four  excepted  debit : 

Had,  that  whether  the  eommittioner  had  or  had 
not  power  to  a^udieate  a  further  impritonment 
under  the  78M  tection,  ttill  he  had  not  releattd 
the  pritoner  at  to  the  four  exerted  debit,  and 
therefore  at  the  delainert  with  retpeet  to  them 
remained  in  force,  thit  Court  could  nol  diteharge 


taining  their  ages  of  twenty-otie  years,  to  pay, 
transfer,  and  ''convey  the  afornaid  capital  stock'or 
fund  estate  and  effects,"  to  such  children :  and  in 
case  all  his  son's  children  should  die  under  age,  and 
without  leaving  issue,  the  testator  gave  certain  sums' 
out  of  the  "  said  capital  stodc,"  to  different  legatees, 
and  bequeathed  the  residue  of  "the  s^  capital 
stock,  funds,  and  dividends  and  interest  thereof,  as 
therein  mentioned.  The  testator  died  in  I^,  and 
his  widow  died  in  1834.  Moses  Banks,  the  son,  died 
in  1850,  without  ever  having  been  married.  The 
testator's  real  estate  had  not  been  sold,  and  the 

Suestion  arising  in  tliis  suit  was  as  to  the  beneficial 
tie  to  the  real  estate. 

W.  It.  Jamet,  for  the  plaintiff. 

/.  Parker,  CoUint,  W.  Taylor,  and  Fane,  for  the 
defendants. 

The  following  cases  were  cited;5mtM  v.  Claxlon, 
4  Madd.  484  ;  Davenport  v.  Coltman,  12  Sim.  610 ; 
Fitch  V.  Weber,  6  Hare,  145 :  and  Sewellv.  Denny, 
10  Bea.  315. 

The  Vick-Chancbllob  said  that  it  might  pos- 
sibly be  a  question  whether,  even  in  the  events 
which  had  happened,  tbi  beneficial  interest  in  the 
produce  of  the  real  estate  was  not  given  by  the  will, 
and  also  whether,  even  if  the  testator's  son  had  left 
issue,  the  beneficial  interest  would  have  been  ^ven 
by  the  will.  His  Honour,  however,  thought  it  un- 
necessary to  decide  either  of  those  questions.  The 
effect  of  the  will  was  to  give  the  r^  estate  to  the 
testator's  wife  for  life,  remainder  to  his  son  for  life, 
and  then  "upon  fiirther trost,"  &c  [His  Honour 
read  the  woras  of  the  will  as  given  above.]  The 
trust  for  sale  was  absolute  and  unconditional,  and 
there  was  nothing  to  fix  a  condition  on  the  sale. 
That,  sulgect  to  the  life  interests  of  the  wife  and  the 
son,  converted  it  into  personalty.  It  was  compe- 
tent to  the  son  during  his  life  to  say,  "  if  I  do  not 
leave  issue  there  shall  not  be  a  sale.  '  He  did  not 
do  so.  His  Honour's  opinion  was,  that  if  he  took 
anything  as  heir,  he  took  it  as  personalty ;  the  ques- 
tion then  was  between  his  real  and  personal  repre- 
sentatives. 

W.  if.  Jamet  asked  that]this  question  should  be 
decided  without  argument. 

The  Vick-Chancellor  wished  that  the  parties 
should  arrange  the  distribution  between  themselves, 
as  he  thought  the  meaning  of  the  words  "  in  manner 
hereinafter  mentioned  "  very  doubtfol. 

A  decree  was  accordingly  made  by  arrangement. 

JVb<».— See  Wright  v.  Wright,  16  Ves.  188;  and 
Fletcher  v.  Athbumer,  1  Bro.  Ch.  Ca.  497.  Ap- 
pendix. 


Luth  moved  for  a  writ  of  habeat  eorput  to  ^Us- 
diarge  one  William  Yiolett,  a  prisoner,  out  of  the 
custody  of  the  keeper  of  the  Queen's  prison.  The 
affidavits  state  that  the  prisoner,  an  insolvent  debtor, 
had  petitioned  on  the  26th  of  October,  1850,  under 
the  1  &  2  Vict,  c  110,  for  his  discharge,  and  on  the 
28th  of  October  the  vesting  order  was  made,  and  on 
the  3rd  of  MarrJi,  1851,  an  order  was  made  by  tha 
commissioner,  on  the  28th  of  October,  1850,  for  th« 
prisoner's  disdiarge  in  respect  of  all  debts  except  four, 
due  to  different  persons,  and  partieolariy  described 
in  the  order,  so  soon  as  he  should  have  I>een  in  cos- 
tody  at  the  suit  of  one  or  more  of  the  crediten  for 
those  debts  six  months  computable  bom  the  ^te  of 
the  vesting  order;  "  and  fbiasmndi,"  proceeds  the 
Older,  "as  it  appears  to  the  said  Court  that  tiie  said 

Srisoner  baa  contracted  the  said  four  last-mentioned 
ebts  severally  bv  means  of  a  breach  of  trost,  it  is 
adjudged  and  ordered  that  he.  the  said  prisoner,  shall 
be  discharged  (imn  custody  and  entitiedto  tlie  lienefit 
of  the  said  Act,  aa  to  the  several  last-mentioned 
debts,  so  soon  aa  the  said  prisoner  shall  have  been  in 
custody  at  the  several  suits  of  the  said  four  creditors 
for  the  same  debts  respectively,  for  the  period  of 
sixteen  calendar  months,  to  be  computed  from  tha 
time  of  making  such  vesting  order,  as  afnuMkl  " 
The  six  montiis  having  expired,  and  tlie  prisoner 
being  still  in  confinement,  tiie  detainers  at  tlie  suit 
ij  of  the  four  creditors  being  enforced  against  him,  it 
i<  is  sought  of  this  Court  to  give  him  rebef,  and  ocder 
his  discharge.  The  76tii  sect,  of  1  &  2  Tict  c  110 
empowers  the  commisnoner  to  adjudge  that  the  pri- 
soner be  discharged  forthwith,  (v  so  soon  as  he  shall 
have  been  in  custody  at  tlie  suit  of  one  or  mora  of 
the  creditois,  as  to  whose  debts  such  discharge  is. 
so  adjudicated,  for  a  period  not  exceeding  six 
months  from  tha  making  of  the  vesting  order.  And 
by  the  78th  section  it  is  enacted,  "  that  if  it  appears 
that  the  prisoner  lias  contracted  any  of  his  debts 
fraudnlentiy,  or  by  breach  of  trust,  then  the  com- 
missioner may  adjndge  that  the  prisoner  be  dis- 
ciiarged  forthwith,  except  as  to  such  debts ;  and  aa  k> 
them,  that  be  be  discharged  so  soon  as  he  has  been 
in  custody  at  the  suit  of  the  creditor  for  the  same, 
for  a  period  not  exceeding  two  jrears,  to  be  computed 
as  aforesaid."  Here  the  commissioner  has  put  toge- 
ther the  76th  and  78th  sections  of  the  statute,  and 
has  made  an  orderfor  release  at  tiie  end  of  six  months 
fivm  the  general  debts,  and  at  the  end  of  sixteoi 
months  in  respect  of  four  specified  debts.  He  can- 
not do  this.  This  statute  does  not  contemplate  tha 
detention  of  the  prisoner  for  two  separate  periods,  by 
two  classes  of  persons — the  general  body  of  credi- 
tors, and  then  by  particular  persons  in  respect  of 
specified  debts.  The  period  of  six  months  having 
expired,  the  prisoner  cannot  be  liberated,  for  by 
ordering  imprisonment  and  release  under  the  76ta 
section,  the  commissioner  has  exhausted  his  power, 
and  isfunctut  offlciit.  [Crbsswbll,  J.— If  a  debtor 
is  before  the  Court  for  six  debts,  and  the  commis- 
sioner says,  "  as  to  three  of  the  debts  yon  shall  be 
discharged  at  the  end  of  six  months,"  and  aa  to  tha 
remainder,  at  the  end  of  ten  months,  do  you  say  the 
prisoner  is  discharged  at  the  end  of  six  months  ?] 
yes.  The  adjudication  for  the  i\rst  three  debts  re- 
lieves the  prisoner  as  to  the  others.  The  whole  order 
is  bad.  [Jervis,  C.  J. — If  that  be  so,  why  should 
not  the  prisoner  remain  in  custody?]  Theexoep- 
Hon  as  to  the  four  debts  is  evidently  bad,  and  the 
Court  should  strike  it  out  from  the  order.  The  com- 
missioner liavinf(  acted  on  the  76th  section,  the  effect 
of  which  is  to  discharge  the  prisoner  altogether,  the 
Court  will  strike  out  from  the  warrant  the  illegal 
piart  ordering  further  imprisonment.  The  comnus- 
sioner  having  exhausted  his  power,  and  the  six 
montlis'  imprisonment  being  completed,  it  is  sab- 
nutted  the  prisoner  is  entiUed  to  his  discharge. 

Jebvis,  C.  J.— It  is  unnecessary  to  decide  wbetiier 
the  commissioner  was  right  in  adjudicating  under 
76th  and  78th  sections  upon  both  classes  of  debts. 
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EXCHEQUER. 


It  i*  pUn  that,  on  the  a^jndieatioii  and  the  jadg- 
' M  to  the  ftrar  excepted  debti. 


ment,  the  . 

b  not  diKoarged,  beeanie  the  order  aaya  tiiat  he 
■ban  be  dischuged,  "  except  at  to  the  fonr  ipedfled 
iebtt,"  at  the  end  of  six  months;  and  if  Uie  first 
fvt  of  this  adJodication  is  to  be  regarded  as  a  ftdl 
■ad  complete  exercise  of  the  commissioner's  aotho- 
litr,  the  detainers  as  to  those  four  are  still  in  force 
■gabist  tlie  prisoner,  and  we  cannot  release  him.  If 
WB  are  to  strike  out  anything  trota  the  order,  it  is 
naite  aa  rimnleto  strike  ont  all  tlie  words  subsequent 
to  fte  woMs  "  so  soon  as  the  said  prisoner  shall 
IiM«  been  in  eostody,"  fte.  •■  that  wfaidi  we  have 
been  aaked  to  starik*  out 

Cbmswbu,  J.— I  entirely  agree.  It  is  impassible 
to  bold  that  beeaase  the  ooramissioneT  says  "  yon 
■faaQ  be  dischMged  firom  debts  one,  two,  three,"  he 
.b  to  berriaaaed  aa  to  debts  fonr,  fire,  and  six. 

WiixtAMs  and  TxivomiD,  JJ.  concurred. 


Statute  of  Limitations;  and  serenthly,  aoowd  and ;  it  is  ptored.    tt  was  coinpetant  to  tho  vartm  to 
satisfaction  tothe  money  accounts.    At  the  trial  be-  exonerate  at  any  fame  previousto  the  demmd. 

-     --—---'-        "  Parks,  B.— The  only  queatmn  is,  whathertha 

exoneration  is  a  sufficient  discharge  of  the  duty.  No 
The  paree  might  hare  maia- 


fore  the  Lord  Cluef  Justice  at  Kingston,  a  verdict 
was  found  for  the  defendant  on  the  second,  third, 
and  serenth  issues.  The  important  ^art  of  the  {head- 
ings win  be  (bund  more  fully  set  out  in  the  iudgment. 
In  Easter  Term  last  M.  Chamben  obtained  a 
rule  ponnant  to  leara  reserved  to  set  aside  the 
verdict  and  to  enter  a  verdict  for  the  plaintiff 
on  the  above  issnes,  with  1,200/.  damages,  or  to 
enter  judgment   for    the    phuntiff  noa   obtlanie 


demand  is  necessary.    ^.  — ^j, 

tained  his  action  without.    Ur.  Wiles,   you  nay 
confine  yourself  to  the  exonantion. 

WiUtt,  in  support  of  the  rule.— In  this  case  the 
parties  wanted  in  bet  to  make  a  will,  and  they  hare 
doue  it  without  having  two  witnesses  and  the  neces- 
sary formalities.    They  wanted  to  give  a  thin^,  ami 


veredicto.'  It  appealed  that  the  testator  was  the  ,  they  did  not  take  tiie  proper  meansofdeliTOTM  it 
giaadfiitber  of  the  plrintiff  and  the  tsther-in-Uw  of ,  There  is  no  iwoof  ofraumeiation.  The  caaoof  «t^ 
lie  defendant.  On  the  8th  of  December,  1849,  he  v.  GilUti,  7  M^  W.  55.  exidams  tte  meai>i»  of 
made  his  wUl,  and  bequeathed  the  two  notes  in  |  an  exoneration  fifom  a  promise;  and  Alderwa^B. in 

? question  for  the  benefit  of  bis  widow,  and  afterwards 
or  the  benefit  of  his  daughter,  the  defendant's  wife, 
and  then  to  her  children.  On  testator's  death,  the 
plaintiff,  Ua  executor,  called  on  the  defendant  to 


ouujvi'  or  noBa^uMk 

Beportedl^O.  J.  B.  HnrsLsr,  Baq.  of  theUiddla 
Tmple,  Barrister4t.Idiw. 

/tme28imi(30. 
FosTBB,  Bxor.  V.  Dawbu. 
Promimorif  note — Pleading — Bteneraiion  and  dit- 
eharge — Brtoeh  h^f&re  demand— Beceipt  infnll 
qfaU  demand* — SUatnte  of  LtmitaHone. 
A.  being  the  holder  of  certain  promietmy  noiet  of 
B.  faffable  on  demand,  propoeed  to  give  him  a 
remue  for  the  eame,  a  lOs.  receipt  ttamp  teat 
obtahud,  and  the  fotUtteing  receipt  written: — 
"HuU,  Ulh  Pebreutrf,  1846.  Received  qf 
JUehard  Dawber  the  itm  iff  1,060/.  being  the 
prindpat  and  interetf  on  two  note;  dated  7th 
jDeeember,  1845,  mu/aOM  Jamuny,  1846,  and  in 
JUi  ^ail  demand!."  On  an  action  by  A.'* 
tMteutor  to  recover  the  amount  qf  the  notet  .- 
Mltd,  that  the  omu  lag  on  the  plaintiff^  to  prove 
that  the  recent  in  flM  wot  not  true.  That 
evidence  qf  the  above  traneaetion  did  not  ettpport 
aplea  qf  payment. 
He  defendant  pleaded  that  tffler  the  mating  of  the 
promieeory  notee  therein  reepeetitely  mentioned, 
mtd  biffere  any  demand  qf  the  ttcms  qf  money 
therein  mentitmed,  or  either  qf  them,  or  qf  any 
intereet  thereon,  and  bHore  breach,  the  eaid 
■Jaeh.  Clarht  eaonerated,  aheolved,  and  diteharged 
the  drfendantjrom,  and  waived  the  performance 
4^  the  promieee  therein  mentioned,  and  payment 
if  the  notee  and  ewme  qf  money  therein 
mentioned! 
Held,  that  no  demand  having  been  made,  the 
exoneration  wae  before  breach,  and  the  plea 
proved  by  the  evidence  qf  the  above  traneaetion. 
Inaf  the  obligation  to  a  bill  qf  exchange  may  be 
dieeharged  by  eapreee  waiver,  and  that  thie  rule 
■MM**  to  iaememate  a*  well  at  remote  partiee  to 
•  but,  and  that  the  tame  law  appliet  to  pro- 
mittory  wotet. 
ne  defendant  hadfiirther  pleaded  the  Statute  qf 

lAmitationt  ■• 
HM,  that  the  renews  qf  certain  promiuory  notet 
Jbr  prineipat  and  intereet,  no  payment  having 
been  made,  could  not  be  eontidered  at  a  part 
payment  or  acknowledgment,  to  a*  to  take  the 
eatt  out  qf  the  etatute. 

This  was  an  action  brought  by  the  executor  of  one 
Clarke,  on  two  promissory  notes  payable  on  demand, 
nie  first  count  in  the  declaration  was  on  a  note  for 
fiOO/.  dated  7th  December,  1845;  the  second  count 
on  a  similar  note,  dated  20th  January,  1846;  the 
ttiird  and  fiinrth,  money  lent,  and  an  account  stated. 
The  deCendant  had  pleaded,  ibst,  payment ;  secondly, 
aa  to  the  first  and  second  counts  of  the  declaration, 
that  after  making  the  notes,  and  before  demand  and 
before  the  breach  of  the  alleged  promises,  the  testator 
bad  exonerated  the  driimduit  from  and  had  waived 
the  perfiarmanee  of  the  promises;  thirdly,  "  and  for 
•  fnroier  plea  to  the  first  and  second  counts,  &e  de- 
tedant  says,  that  sAer  making  the  promissory  notes 
it  waa  agraed  between  the  said  Joseph  Cbrke  and 
the  defouUnt,  that  he,  the  said  defendant,  should 
plidiaae  a  piece  of  paper,  marked  with  a  certain  re- 
ceipt stam|>,  to  wi^  a  lOt.  receipt-stamp  of  great 
TChw,  to  wit,  of  the  value  of  10s.  with  the  moneys 
ilfbim,  the  defendant;  and  that  he  should  then  fill 
«p  asid  write  on.  the  same  to  the  tenor  and  effect 
nDowing;  that  is  to  say,  '  Hull,  16th  Feb.  1846.— 
BMeived  of  Robert  Dawber  the  sum  of  1,080/.  being 
tibe  interest  and  principal  on  two  notes,  dated  7th  De- 
oembar,  1845,  and  20tfa  January,  1846,  andin  fiillofaU 
demands;'  and  that  he, the  defendant,  should  suffer 
■ad  permit  the  said  Jonph  Chrke  to  sign  the  same ; 
■ad  that  such  agreement  and  purchase  of  the  said 
wiece  of  paper  so  stamped,  and  such  writing  on  and 
iUling  up  by  the  defendant  as  aforesaid,  and  suffering 
•ad  peiinitting  the  said  Joseph  Clarke  to  sign  the 
■■n*  as  aforesaid,  should  be  accepted  and  taken  by 
tbo  said  Joseph  Clarke,  in  full  satisfaction  and  dis- 
diaige  of  the  said  several  causes  of  action  in  the  in- 
troductory part  of  this  plea  mentioned."    Fourthly, 


pay  the  notes,  when  he  alleged  that  he  had  received  a 
receipt  in  AilI  from  the  testator.  Subsequently,  a 
bin  of  discovery  was  filed ;  and  by  the  defendant's 
answer  it  appeared  that  some  years  before  he  had 
borrowed  two  sums  of  500/.  from  the  testator,  for 
which  he  had  ^en  two  promissory  notes,  and  that 
he  had  from  tame  to  time  ptid  interest,  which  was 
indorsed  on  the  backs  of  the  notes  as  received.  In 
1845,  these  notes  became  so  damaged  from  use,  that 
it  was  agreed  that  two  new  ones  should  be  given;  and  it 
further  appeared  that  at  that  time  there  were  between 
70/.  and  80/.  due  for  interest  on  the  old  notes.  Go 
the  16th  of  February,  1845,  the  testator  visited  the 
defendant  at  RnU,  and  said  he  meant  to  give  him 
the  1,600/.  secured  by  the  notes,  and  wished  to  give 
him  a  release,  and  would  give  him  a  receipt  in  fall 
before  he  left ;  accordini^ly  a  lOs.  receipt  stamp  was 
purchased,  and  the  foUowmg  receipt  given : — "  HuU, 
I6th  February,  1846.  Recaved  of  Richard  Dawber 
the  sum  of  1,080/.  being  the  interest  and  principal 
on  two  notes,  dated  7th  December,  1845,  and  20th 
January,  1846,  and  in  fuU  of  aU  demands.  (Signed) 
Josh.  Ctarke." 

SAee,  Seijt.  now  shewed  cause. — The  second  plea 
was,  that  before  the  breaches  mentioned  in  the  de- 
daiation,  or  either  of  them,  the  said  Jos.  Clarke 
exonerated  and  discharged  the  defendant  bom,  and 
wuved  aU  clium  on  the  defendant.  It  was  eon- 
tended  on  the  other  side  that  a  release  was  neces- 
sary to  exonerate  after  breach,  bnt  a  simple  con- 
tract may  be  waived  or  disdiarged  without  a 
deed  before  breach,  although  after  breach  a  re- 
lease by  deed  is  necessary  (Byles  on  Bills); 
and  the  same  law  applies  to  promissory  notes. 
Lord  CampbeU  directed  the  }urj  to  find  for  the 
defendant  on  that  issue,  and  stat^  that  he  thought 
the  transaction  was  before  breach,  no  demand  hav- 
ing been  made ;  that  until  after  demand  made  there 
could  be  no  breach.  Before  tins  transaction  the  in- 
dorsements of  the  payment  of  interest  had  been  regu- 
larly made  afterwards,  such  indorsements  had  c^iKd. 
The  testator  was  a  man  of  property  living  with  his 
daughter,  who  had  married  the  defendant,  and  the 
whole  tnuisaction  was  most  natural,  and  tke  proba- 
bility is,  that  the  testator  ordered  Uie  defemunt  to 
go  and  purchase  a  receipt  stamp  and  to  write  out  the 
recmpt,  intending  to  give  him  &e  amount  of  the  notes. 
[Parse,  B.— Yes,  he  intended  to  give  him  the 
amount  of  the  notes :  true,  bnt  the  third  plea 
alleges  that  it  was  in  consideration  of  the  defendant 
iretUnc  the  recdpt  stamp  and  paying  for  the  same.] 
The  whole  transaction  was  most  natural  and  pro- 
bable, and  there  is  evidence  in  siq>port  of  tneae 
allegations,  [Aldebson,  B. — There  is  no  evidence 
that  this  was  a  bargain ;  it  is,  in  {set,  a  gift  from 
bffiinning  to  end.  Pakke,  B. — If  two  men  make 
a  bar^n,  and  A.  says,  "  I  wiU  give  yon  1,000/.  if 
you  wiH  write  out  a  receipt,"  that  is  a  contract,  and 
^ood  enough ;  but  here  there  is  nothing  of  the  sort, 
it  was  a  mere  gift ;  you  cannot  convert  a  Toluntery 
^ft  into  a  contract.]  Any  consideration  is  sufficient 
if  there  be  mntnaUty,  if  at  the  time  words  were  used 
which  required  the  defendant  to  do  something,  that 
is  a  sufficient  consideration.  The  leuned  judge  at 
the  trial  said,  he  thought  there  was  eridence  to  ^o  to 
the  jury  in  support  of  this  plea,  and  the  plaintiff 
might  have  leave  reserved  to  move. 

Bramwelt  on  the  same  side.  The  plaintiff  was  de- 
sirous not  to  have  the  opinion  of  a  jury  on  this  plea. 
It  is  a  question  of  amount  of  eridence,  and  it  was 
attempted  to  cast  ridicule  on  this  plea,  bnt  if 
tiie  circumstances  are  examined,  it  wiU  be 
found  perfectly  reasonable,  and  consistent  with 
tfie  facts  of  the  case.  The  answer  in  Chancery 
supports  this,  and  that  was  sworn  to  by  a  man  who 
could  not  know  the  effect  of  his  eridence  in  Clian- 
cery  on  these  pleas ;  although  the  consideration  may 
be  inadequate,  the  motive  is  amply  sufficient.  U 
the  agreement  stated  in  this  plea  had  been  reduced 
into  writing,  it  would  have  been  binding.  With 
respect  to  die  plea  of  exoneration,  there  are  two 
points, — the  one  concerning  the  form,  the  other  the 
substance  of  the  plea.  Here  is  a  promissory  note 
payable  on  demana ;  the  payee  exonerates  the  de- 
fendant at  a  time  before  he  could  have  maintained 
his  action.    The  plen  is  proved ;  it  may  be  bad,  but 


his  judgment  in  that' case,  refera  to  die  caaesot 
Holland  if  Omier'tcase,  2  ljBoii,2U,tndLamftleHr. 
Stokes,  Cr.  Car.  383.  He  referred  also  to  PaiUitfi 
Manuel  de  Droit  Pranfoii,  tit.  "Iteatie  de  la 
Dette."  It  is  a  canon  recognised  by  the  Coots, 
that  when  evidence  is  capable  of  two  cuusU'uetians, 
the  one  against  the  person  propoundinc  the  cvidsnoe 
is  to  be  taken.  A  gift,  wluch  this  is  caBed  in  the 
answer,  is  a  onesided  transaction.  If  these  notttaie 
to  be  treated  as  chattels,  they  ong^  to  be  defivered, 
and  a  gift  of  them  is  not  good  inter  vivM  at  mertit 
cautH.  :jIakiBg  a  present  of  money  cannot  be  con- 
strued  as  an  exoneration  under  any  circnmstanoec. 
The  evidence  does  not  support  the  plaa  as  pleaded. 
The  plea  must  be  taken  to  be  an  exoneratun  after 
the  making  of  the  note  and  after  it  was  due,  it  is 
bad  in  substence,  and  cannot  be  sustained  milBSS 
there  is  something  to  take  it  out  of  the  ordinary  rule 
of  contracts.  This  waa  a  direct  debt  for  money  lent, 
and  when  the  money  is  not  handed  over  as  a  gif^ 
there  is  an  immediate  liability:  the  doctrine  of 
la  remite  de  la  dette  has  never  been  imported  mto 
this  country.  Then  there  is  evidence  to  tike  the 
case  out  of  the  Stetute  of  limitations.  It  appears 
that  six  years  had  not  elapsed  since  the  payment  of 
interest  and  indorsement.  Again,  the  notes  ginn 
in  account  were  a  payment  made  on  account;  a  hill 
of  exchange  given  for  a  debt  is  a  payment  of  the 
debt,  and  so  were  the  new  notes.  [AIokbson,  B.— 
There  has  been  no  payment  ra  interest  since 
February  1844,  and  this  action  waa  brought  in 
October  1850;  thereforOj  there  has  been  no  part- 
payment,  and  no  promise  in  writing,  within  six 
years,  uidess  yon  can  make  out  tliat  the  new  notes 

SIven  in  1846  amounted  to  a  promise  to  pay  tlM  old 
ebt.  They  ore  a  promise  to  pay  a  sum,  but  not  the 
old  debt,]  They  most  be  taken  to  have  been  nvea 
as  a  payment  on  account.  (Bjles  on  Bills ;  Ding- 
wall V.  D«nf/er,  1  Doug.  247;  Ba«»  v.  Hughea,  7 
T.  R.  350,  n. ;  Ellii  v.  GaUindo,  1  Dong.  250,  a. ; 
.^luferton  v.  Oeveland,  13  East,  430,  n. ;  WhaOey 
V.  Tricker,  1  Camp,  3S>\  De  la  Torre  v.  Bardm, 
1  Stark.  7;  Cartwright  v.  WiUiamt,  2  Starit.  340; 
and  Farquar  v.  Southey,  2  C.  &.  P.  427,  were  also 
cited.)  

jtnjGMBirr. 

Saturday,  June  28.— Parke,  B.— The  two  points 
on  which  we  are  disposed  to  give  oar  opjnion  at  pre- 
sent are,  in  the  first  place,  whether  the  plea  is 
proved  which  states  that  the  amount  of  thne  two 
notes  was  paid.    We  are  of  opinion,  in  acoordanoe 
with  the  Chief  Justice,  on  that  part  of  the  caa^ 
that  the  transaction  reUted  in  this  answer  does  not 
amount  to  a  payment  of  those  notes.    What  took 
place,   as    it   is    described,    is    this,  — that     the 
testator  was   desirous  of  inaking  a  present  to  fiie 
defendant   of    these    notes,    and    that    they    act 
together  on  the  16th  of  February,  1816,  on  vrbidi 
occasion  it  was  agreed  between  the   said  Joaqib 
Clarke  and  the  defendant,  that  he,  thedefeodaat, 
should  purchase  a  piece  of  paper  marked  with  a  car. 
tain  receipt  stamp,  to  wit,  a  ten-shilling  stunp  of 
great  value,  to  wit,  of  the  vahie  of  ten  shillings^ 
with  the  moneys  of  him,  the  defendant,  and  that  he 
should  then  fill  up  and  write  on  the  sane  to  the 
tenor  and  effect  foUowing,  that  is  to  say :— "  Hnll, 
I6th  February,   1846.  Received  of  Robert  Oavbcr 
the  sum  of  1,080/,  being  the  intoest  andncincipaloB 
two  notes, dated'th  December  1845, andamb  JaoiMry 
1846,  and  in  full  of  aU  demands."    Wbm  that  w- 
ceipt  in  foil  was  produced,  it  waa  prima  facie  evi- 
dence against  the  plaintiff  that  the  amount  stated 
on  it  was  paid.    It  was  not  conclusive  eridence,  be. 
cause  it  was  perfectly  competent  for  the  parties  ta 
contradict  such  a  receipt  by  shewing  that  the  xaomej 
was  not  paid,  unless  in  those  cases  where  a  ncdft 
estops  them  from  making  that  defence.    Haw  m 
this  case,  both  Clarke  and  the  defendant  koew^O'- 
fectly  well  that  the  interest  and  principal  of  I,09M. 
was  not  paid ;  both  parties  knew  the  troth  of  tbe 
transaction.    I  think  it  was,    therdbrs,   perfectly' 
competent  to  throw  upon  the  plaintiff's  exwaluis 
the  onus  of  shewing  that  this  receipt  in  foil  was  noC 
true.    Thenit  is  sa^  it  afforded  an  infcsenoe  of  Aa 
agreement  of  the  parties,  that  although  tbe  moaay 
was  not  paid  they  should  be  precisely  in  tbs  saoaa 
situation  as  if  it  had  been  paid.    I  think  that  Ada 
receipt  in  fuU  cannot  go  so  for  as  that, — as  to  pat 
them  in  the  same  situation  as  if  the  money  had  beea 
paid  by  the  defendant  in  discharge  of  his  ptumiisurj 
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note,  tnd  tftarwuds  given  back  to  the  defendant; — 
I  tfatak  that  a  good  dcu  morewM  minirBd  ibaa  a  mere 
leeeipt  in  ftdl  to  jmn  that  tiie  tranaaotkm  waa  of 
that  natore.    I  think,  thcnfofe,  the  pka  of  payment 
in  thia  eaae  is  not  pMved.    It  diffisn  entiiriy  from 
■  ease  wliere  jartiea  settle  an  aeooont, — wiiere  one 
admiti  a  set-off  against  tte  otlur, — in  order  to 
dve   it   T^dity   and   to  make   it   bisdiag.    The 
Coorta  consider  that  nndor  tiiose  drcnnutances 
they  are  npon  tlie  same  fDoting  as  if  (he  debt  doe 
from  tiie  plaintiff  to  Hbe  delindant  were  paid  by  the 
nUntiff  to  tiie  defendant,  and  paid  by  the  defendsnt 
to  OtB  plaintiff  instead  of  going  throogfa  Uie  process 
(^  one  set-off  against  the  other.    The  next  qaeetian 
is  npon  the  other  part  of  the  ease,  which  my  lord 
left  to  tite  jay,  and  rcsecTed  for  osr  consideration 
whether  we  tbongbt  there  waa  etidenoe  to  go  to  the 
jury  on  one  of  the  pleaa  in  which  itiaavemd  titere 
waa  accord  and  satisfection  between  the  two  par- 
tiea.    It  is  avened  tiut  there  was  a  bargain  between 
the  jdaintiff  and  the  defendant  in  the  natnre  of  ac- 
eoM  and  sadsfiMtion.    "  And  for  a  ftertlier  plea  to 
the  iint  and  second  eomit  the  defendant  says  that 
alter  tbo  making  of  the  promissory  notes  it  was 
agreed  twtween  the  siid  Joseph  Clarke  and  the  de- 
fsodant  that  he,  the  said  defendant,  should  pnrehaae 
a  piece  of  paper  marked  with  a  certinn  receipt  stamp, 
to  wit,  a  lOs.  Tecei|>t  stamp  of  great  Talne,  to  wit,  of 
the  valna  of  10s.  with  the  moneys  of  him,  the  de- 
fendmt,  and  that  he  riionld  tiisn  fill  np  and  write  on 
tiie  same  to  the  tenor  and  effect  follo^ng,  that  is  to 
aay, '  HnB,  16th  Febraary,  1846.   ReeeiTed  of  Robert 
Dawber,  thesnm  of  VfiBOl.  being  the  interest  and 
piindpal  on  two  notes  dated  7th  December  1845  and 
2Mh  Jannarr  1846,  and  in  Aill  of  all  demands,'  and 
that  he,  the  deftadant,  shoold  snflbr  and  permit  the 
said  Joaeidi  Cteike  to  sign  the  same,  and  that  sncfa 
'  agreement  andpoicbase  of  the  said  pieoe  of  paper  so 
stamped,  and  sneh  writing  on  and  filling  up  by  the 
defendant  as  aforesaid,  and  sujftrhig  and  permntinK 
the  said  Josenh  Ciaike  to  sign  the  same  as  aforcMUd. 
dioold  bo  and  should  be  accepted  and  taken  by  tiie 
■aid  Joeeph  Clarke  in  fall  satisihction  and  discharge 
of  the  saMl  aereral  causes  of  action  in  tlie  introduc- 
tory part  of  this  plea  mentioned."    Now,  in  order 
to   snppoat   that  plea    the  defendant  must  diew 
that    there  was  a  baigain   made  with  him  as 
a  considetiation  for    giTing    np    these  notes  of 
1,6001.  that  the  deibndant  anonld  go  and  purchase 
a  Btamp,  procnre  a  piece  of  paper,  and  write  out  a 
reedpt  npon  it ;   and  that  the  ureement  between 
the  parties  was  that  the  snm  of  1,(KX)<.  should  be  the 
compensation  to  l>e  paid  for  it.    If  yon  look  at  the 
evidence  it  is  perfectly  imposrible  to  snppose  that 
ttat  was  the  real  meaning  of  the  parties,  because  it 
has  already  appeared,  from  what  I  have  stated  in  the 
answer,  that  tiie  transactioa  commenced  from  the 
testator  saying  that  he  was  willing  to  make  a  present 
of  the  debt.    There  is  nothing  ia  the  nature  of  a 
bargain  that  he  would  make  a  present,  if  the  other 
would  be  at  the  trouble  of  making  out  a  receipt  and 
pondiaaing  the  stamp.     The  conversation  began, 
after  talking  over  family  matters,  by  the  statement 
of  Joseph  Clarke,  "that  heintended  to  give  the  de- 
fendant IJie  1,000/.  secured  by  the  said  two  pro- 
missory notes :"    that  is   the   commencement  of 
it; — "that     he   wished    to    |ive    defendant    the 
1,00(W.     seeored    by    the    sud    two    promissory 
notes,   and    that  the  said  Joseph  Clarke  wished 
to  give  defendant  a  release  and  discharge  from  the 
same,  and  for  the  interest  doe  thereon  before  he  left 
Hon,  and  ^e  said  Joseph  Clarke  directed  defendant 
to  write  oat  a  receipt  for  such  1,000{."— notby  way  of 
bargain,  that  if  he  should  do  it,  he  shonid  have  the 
promisaory  notes, — otherwise  not.    It  appears,  from 
tte  first,  the  intention  of  Clarke  was  to  make  a  pre- 
■ent  of  the  amonnt  of  these  promissory  notes.  It  goes 
on  to  state  that  tliedefendant  afterwards  did  porchase 
the  1<^.  stamp,  for  the  purpose  of  writing  a  receipt 
thereon.     If  you  tdce  this  sJtogether,  really  it  is  too 
muds  to  say  that  yon  can  have  the  least  idea  that  it 
was  parcel  of  tliis  bsrgain  that  the  1,0001.  shonid  be 
riven  up  if   the  defendant  wrote  the  receipt,  but 
mould  l>e  retained  by  the  testator  if  he  did  not.    It 
was  nothing  more  than  a  drenmstance  incident  to  tiie 
intended  gift  by  the  testator.    That  gift  would  just 
as  soon  &ve   taken  place  if  Clarke  himself  had 
had  to  vrrite  out  the  receipt  as  if  the  defendant 
had.    In  taking  a  reasonable  view  of  the  evidence 
in  fliis  case,   I   am  cleariy  of  opinion,   in  which 
my  brothers   entirely  anee  with   me,    that  there 
waa  no  evidence  that  womd  warrant  the  jury  in  sup- 
posing that  there  was  a  bar^^,  approaching  to  so 
absnra  a  l>argain  as  that  which  is  stated.    Therefore 
we  think  the   verdict  ought  to  be  entered  for  the 
plaintiff.    With  respect  to  the  other  two  points  we 
vrin  take  a  Uttle  time  to  consider.    Those  two  points 
an,  whether  there  is  by  law  merchant  a  different 
Tole  with  regard  to  bills  of  exchange  than  there  is  as 
to  ordinary  contracts ;  and,  secondly,  whether  there 
shonid  be  a  new  trial  upon  the  ground  that  there  is 
no  sufficient  evidence  to  take  the  case  out  of  the 
'  Statato  of  limitations ;  and  whether  the  law  as  to 
bOls  of  exeliaoge  extends  to  promissory  notes. 

Cur.  adv.  vull. 


Jfotutoy, /tai«30.— Farxx,  B.— In  the  caae  of 
FMer  r.  Dawbtr,  the  anramant  in  which  vras  con- 
cfaided  on  aaturday,  the  Conrt  ddivtted  its  opfaiion 
upon  aU  tiie  poiatB  in  the  eaae  exeept  two.  Onewaa 
with  respect  to  a  1^  in  an  action  on  two  pramisaery 
notea  for  the  snm  of  SOOf.  each,  and  there  was  a 
special  plea.  "Foe  a  further  plea  the  defendant 
says  that  after  the  maUn^  of  the  promissory  notes 
therein  respectively  mentioned,  and  iiefore  any  de- 
mand of  the  snms  of  money  tiia«n  mentioned,  or 
either  of  them,  or  of  any  interest  thereon,  and 
befbre  any  breach  of  the  promises  in  those  counts 
respectivdy  mentioned,  or  either  of  them,  tiie  said 
Jonph  Clarice  in  his  lifsthne,  to  wit,  on  the  16th  day 
of  FMimanr,  hi  the  year  of  onr  hmi,  1846,  esoae- 
latad,  absolved,  and  disdiarged  the  defimdant  ftom, 
and  then  waived  perfbrmance  of  tiie  promises  therein 
mentioned,  and  payment  of  the  said  notea  respec- 
tively, and  of  the  snms  of  money  and  interest  thereon 
mentioned."  It  appeared  on  the  trial,  in  proof  of 
that,  that  on  the  16th  of  February,  1846,  the 
testator  was  deeirous  of  ideasing  the  defend- 
ant from  these  two  notea.  A  meeting  took 
place,  and  he  desired  the  defendant  to  procure 
a  receipt  stamp ;  that  he  gave  a  receipt  in  fnll  for 
1,000/.  the  amount  of  the  two  notes,  amd  80/.  sup- 
posed aiTOara  of  interest  for  two  years ;  and  tiiere  is 
no  donbt  that  the  effect  of  the  transaction  was  to  in- 
dicate as  cleariy  as  possible  that  the  testator  meant 
to  discharge  the  defendant  from  all  liability  upon 
the  notes.  But  then  it  was  contended  by  Mr.  miles 
that  the  plea  waa  not  proved,  because  this  was  not, 
property  speaking,  before  breach.  Now,  this  plea  is 
certainly  inartificially  drawn,  and  is  a  plea  copied 
from  a  similar  plea  to  be  found  in  the  precedents  of 
the  discharge  of  an  executory  contract.  It  was  com- 
petent for  both  parties  to  an  executory  contract,  by 
mutaal  agreement,  without  any  satisfaction,  to  dis- 
clmrge  the  obligation  of  that  contract.  It  is  not 
competent  to  the  parties,  wiiere  there  is  an  executed 
contract,  to  discharge  it  in  any  way,  except  by  release 
under  s«>l,  according  to  the  nature  of  tlie  ohligatioa, 
on  payment,  if  the  obligation  may  be  performed  by 
payment — perfiwmtd  uid  not  duchtargtd.  Now, 
a  promissory  note  or  a  bill  of  exchange  appears  to  be 
on  a  diflisrent  footing.  Mr.  Willes  contended  that 
this  plea  waa  not  proved;  but  we  think  tiie  words 
before  breadi,  when  they  are  siwken  with  reference 
to  a  promissory  note,  are  either  idle  or  absnrd.  We 
think  they  are  of  that  character,  or  if  they  have  any 
meaning  in  this  plea  they  must  be  read  in  conjunc- 
tion witii  the  context.  Then,  taldng  the  plea  alto- 
gether, it  is  an  allegation  that  the  testator  discharged 
the  defendant  from  all  liabiKty  before  any  demand  of 
the  snm  of  money  mentioned  in  the  note, — if  that  ia 
the  true  meaning  of  the  plea,  it  was  proved  at  the 
trial ;  because  it  waa  proved  that  the  testator  exo- 
nerated the  defendant  oefore  he  called  on  him  to  pay 
the  amount  of  those  notes;  therefore  we  are  of 
opinion  that  this  plea  is  proved.  The  next  question 
is,  lilierty  bring  reserved,  in  case  that  the  plea  should 
be  proveil  and  a  rule  granted  to  give  the  phuntiff  judg- 
mentnon  obttantt  iier«f<cfa,whetherthis  plea  is  agoM 
plea  after  verdict.  In  the  fint  place,  it  was  disputed 
by  Mr.  Willes  that  there  was  any  such  law  that  an 
obligation  on  a  bill  of  exchange  could  be  discharged  by 
parol ;  and  he  qnestioned  the  decirions,  and  he  said 
that,  at  all  events,  they  went  no  further  than  this, 
that  they  might  l>e  disdiarged  as  to  remote  parties, 
bat  not  discMrged  with  reepect  to  the  obligation  of 
one  immediate  party  to. pay  another;  because  that 
obligation,  he  considered,  waa  not  created  by  the  law 
merchant,  and  it  was  only  by  the  law  merchant  that 
a  bill  of  exchange  could  oe  dischaiged.  It  has  been 
so  often  laid  down  and  acted  upon,  although  there 
ia  no  eas^immediatoly  to  the  point,  that  the  obliga- 
tion on  a  bill  of  exchange  may  be  discharged  by 
exprees  waiver,  that  it  is  too  late  to  question  the 
propriety  of  those  decisions.  Several  cases  were 
dted  by  Mr.  Willes  and  referred  to,  and  the  matter 
is  laid  down  in  the  text-books  as  law,  although  my 
brother  Byles  in  bis  book  uses  the  words  "it  is 
said."  We  see  no  reason  to  dispute  tiiatlaw;  we 
think  it  valid  and  good  law;  nor  do  we  see  any 
reason  to  draw  a  distinction  lietween  the  liability  of 
an  immediate  party  or  the  liability  of  one  party  to 
another ;  where  there  are  intermediate  parties  the 
liability  of  both  equally  turns  on  the  law  merchant, 
for  no  one  person  is  liable  on  a  bill  of  ex- 
change except  through  the  law  merchant,  and  this 
law  merdiant  bdng  introduced  into  this  country, 
and  differing  very  much  from  the  simplidty  of  Com- 
mon Law,  probably  at  the  same  time  was  intro- 
duced into  it  that  rule  which  Mr.  Willes  quoted 
from  Palliet,  that  by  the  laws  of  fordgn  countries 
there  may  be  a  rdease  and  discharge  ftoxa  the  debt 
by  express  words,  although  unaccompanied  with 
satisfaction  or  any  solemn  instrument.  That  appears 
to  be  the  law  of  France,  and  probably  it  was  for  that 
reason  it  waa  adopted.  At  dl  evente,  it  is  too  late 
now  to  say  this  is  not  a  branch  of  the  law  merchant 
with  respect  to  bills  of  exchange.  Then  Mr.  Willes 
sud,  though  it  might  be  true  with  respect  to  bills  of 
exchange,  it  waa  not  true  with  respect  to  promissory 
notes, — for  that  they  are  not  pot  upon  the  same 


footing  as  bnis  of  exchange  by  the  statote  law. 
nare  is  no  doubt  the  oongadan  on  promiMory 
notes  was  created  by  the  statote  <rf  3&4Anae,  c.9, 
which  redtee  that  '^  notes  in  writteg,  akned  bythe 
patty  who  makas  the  same,  vHietehy  aaa  party  pfo> 
mises  to  pay  onto  aay  other  person,  ot  Us  order,  any 
sum  of  money  thodn  mentioned,  are  not  assignable 
or  indorseable  over"  (that  is  one  of  tiie  propertieB 
prondasory  notea  are  redted  not  to  have),  "  within 
the  custom  of  merdiant  to  any  other  person;  and 
that  sndi  person  to  whom  the  smn  of  money  men- 
tioned in  such  note  is  payable,  oamot  nudntain  an 
action  by  the  cnstom  of  merchants  against  the  person 
who  first  made  and  signed  the  same;  and  that  aay 
person  to  whom  sum  note  shall  be  aaaigiied,  en- 
dorsed, or  made  payable,  oouM  not  within  the  said 
cnatom  of  merdiante  maintain  msj  action  upon  each 
note  uainst  tlra  person  wlm  first  mew  and  signed  tha 
same.''  That  appears  to  apply  both  to  oases  of 
origind  liability  on  a  note,  and  also  to  eases  when 
the  note  is  assigned.  We  think  the  statute  S  &  4 
Anne,  c.  9,  pat  promissory  notes  entiidy  on  the 
same  footing  as  bills  of  ezdiaage ;  and  the  same  law 
applies  to  them.  Now,  bills  of  exchange  and  pro- 
missory notes  differ  from  other  cuutiacta  at  common 
lawin  two  important  partioalars.  In  the  first  place 
they  an  assignable,  whereas  dioses  in  action  at 
common  law  are  not.  In  the  second  place,  the  in- 
strument itself  gives  a  right  of  action,  for  it  is  pre- 
sumed to  be  given  for  valoe,  and  no  vdne  need  be 
alleged  as  a  consideration  for  it.  In  those  two  im- 
portant particulars  bills  of  exchange  differ  from  con- 
tracts at  common  law,  and  in  those  same  particulan 
are  put  in  the  same  footing  by  the  statote  of  Anne  ; 
therefore  we  think  the  same  law  applies  to  promissory 
notes  as  applies  to  bills  of  exchange ;  and  that  waa 
conndered  by  the  Govt,  althou^  their  opinion  waa 
certainly  not  necessary  to  be  expressed  to  that  extent 
in  order  to  dedde  the  caae.  In  Mttyhew  v.  Kerr, 
a  case  which  waa  tried  before  me,  in  wnich  there  waa 
such  a  plea  on  the  record  that  a  promissory  note  waa 
wdved  and  discharged  by  parol,  the  Court,  though 
it  was  not  necessary  to  the  dedsion  of  that  case,  de- 
cided that  it  was  so.  We  think,  therefore,  the  rule 
ui  this  case  for  entering  the  judgment  for  the 
plaintiff,  noa  obttttnte  vtrtdMe,  must  be  dis- 
chai^ged.  The  remaining  question  is  on  the 
motion  for  a  new  trid.  The  plea  that  the  note  waa 
discharged  waa  pleaded  only  to  the  note.  Bnton 
the  count  for  money  lent  and  advanced  there  waa  no 
plea  that  the  note  was  given,  and  the  defendant 
waa  exonerated  from  that  note  by  the  testator;  to 
the  count  for  money  lent  and  advanced  nothing  is 
pleaded  but  the  Statote  of  Limitations.  Now  the 
money  that  waa  lent  and  advanced  by  the  testator  in 
the  year  1835  wasISOO/.  and  fai  the  year  1842  300). 
more.  For  each  there  was  given  a  promissory  note 
payable  to  the  testator  or  order,  and  interest  on 
those  notes  was  pud  up  to  the  year  1844.  In  the 
beginning  of  the  year  1846  that  transaction  took 
place  which  the  defendant  pleaded  as  the  payment 
of  the  note,  and  which  we  conmder  to  be  an  exone- 
ration by  the  testator  of  the  def^dant.  These  two 
notes,  the  backs  of  them  having  been  in  feet  covered 
by  acknowledgments  of  interest,  two  other  notes 
were  substitatod  in  the  year  1846,  one  was  dated, 
17th  December,  1845,  and  the  other  20th  January, 
1846 ;  and  in  the  succeeding  month,  on  the  16th  of 
February,  1846,  the  testator  intimated  his  intention 
to  the  defendant  to  give  him  a  discharge  fhim  both 
notes;  and  accordingly  a  receipt  stamp  was  pro- 
cured, and  Cfaurke,  the  testator,  gave  a  receipt  in  fall 
to  the  defendant  for  the  amount  of  these  notes,  and 
also  for  the  sum  of  80/.  which  was  calculated  to  be 
the  amount  that  was  then  due  for  interest,  befaig 
about  two  years'  interest  or  some  little  more.  Tlien 
a  receipt  was  given,  which  recdpt  was  given  in  these 
words,  "Recdved  of  Robert  Dawber  the  snm  id 
1,080/.  bdng  interest  and  princmal  on  two  notes 
dated  7th  December  1845,  and  20th  January  1846,  and 
in  fnll  of  all  demands."  Now  to  take  the  case  out  of 
the  Statote  of  Limitations,  it  was  argued  for  th« 
plaintiff  at  the  trid  that  this  transaction,  which  oc- 
curred in  February  1846,  mast  be  considered  as 
part  payment,  and  so  that  the  ease  was  taken  out  of 
the  statato.  Now,  on  consideration  of  the  case,  we 
are  of  opinion  that  that  argument  is  unsatisfactory ; 
there  was  no  proof  of  any  actod  payment  of  the  sum  of 
80/.  for  interest  in  the  month  of  February.  It  was 
all  pared  of  the  same  transaction  ;  and  the  supposed 
payment,  which  was  only  by  construction  a  payment 
of  two  years'  interest,  was  only  a  parcel  of  the  trans- 
action m  which  the  defendant  by  no  means  promised 
to  pay  the  note ;  but  the  contrary.  It  was  no  "  part 
payment"  within  the  Statato  of  limitations  (sup- 
posing it  to  be  proved  within  the  statote),  because 
part  payment  wftbin  the  statute  means  payment  af  • 
portion,  accompanied  whh  an  acknowledgment  of  ■ 
greater  demand  being  due,  that  is  the  only  gron&d 
on  which  apart  payment  takes  the  caae  oat  of  the 
statote.  This  transaction  on  the  I6th  of  Febmary 
was  a  transaction  in  whidi  the  defendant  meant  to 
pay  the  whole  in  ftall,  and  if  there  was  any  paymsnt 
it  waa  a  payment  of  tiie  note,  and  conddered  evidence 
of  payment  or  acknowledgment ;  it  was  payment  of 
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the  note  in  fill],  and  there  wu  no  acknowledgment  >  to  whom  such  moneja  shall  be  payable,  shall  be 
wheteby  the  defendant  took  on  htmielf  to  pay  any    " "  '"' '  — -"' '''■'-  "'- ' ' 


by  a 
nVt 


deemed  judgment-creditors  within  the  meaning  of 
poitiao  tt  the  money  wtuterer.  Therefore  we  think  ,  the  Act  By  this  secdon  this  order  for  the  payment 
the  transaction  on  the  I6th  of  Febmary  cannot  be  ,  of  money  by  the  Court  of  Chancery  was  made  eqoi- 
oonsidered  as  any  acknowledgment  to  take  the  \  valent  to,  and  liad  the  effect  of,  a  judgment  of  a 
case  oiit  of  the  statute.  Then  the  only  ques-  i  Court  of  Common  Law.  He  therefore  submitted 
tion  is,  as  it  occarred  to  the  Court  on  the  first  that  this  petitioner  was  equitably  within  the  language 


view  of  the  case,  that  there  might  be  sufficient 
to  take  the  ease  out  of  the  statute,  whether 
the  renewing  of  the  two  promissory-notes  by  fresh 
ones  in  Janoary  1846  conld  be  considered  as 
•  promise,  so  as  to  render  the  defendant  liable  by  a 
new  promise  to  pay  the  original  two  loans  of  500/. 
Now  we  think  that  they  conld  not.  All  that  can  be 
inteied  from  these  two  notes  is,  that  the  defendant 
BMant  to  give  a  fresh  security,  limited  to  those  two 
notes;  th^itwasa  promise  to  pay  the  testator,  or 
the  legal  holder  of  those  notes,  and  no  intention  on 
the  put  of  the  defendant  to  renew  his  liability  on 
the  original  demand.  The  promise  was  confinnl  to 
tiie inotes  theaselres;  and  we  think  then  was  no 
aofScient  eridence  to  take  the  ease  out  of  the  Sta- 
tute of  limitations  in  regard  to  the  original  debt, 
«td  that  the  plea  ought  to  have  been  found  for  the 
defendant.  Inasmodi  as  that  point  was  not  reserred, 
there  must  be  a  iww  triaL 

R»UeforJHdgtm*nt  non  obstante  veredicto  dtt- 
-  .ekargtd.    Bmle  abtoltUe/or  a  new  trial. 


nrso&van  oovst. 

Beportad  by  Satid  Oao  Uacsas,  Eaq.  of  the  Hiddla 
Tample,  Bsiriiter-^t-Lsw, 

TWsdoy,  Stpt.  16. 
(Be&M  the  Chibf  CoHuissiomR.) 
FBOTBCnOlT  CASE. 
Ht  JosKFH  Bell. 
DUeharat  ad  interim— 7  if   8  Viet.  e.  96,  «.  6— 
AitaekmeHifiom  the  Court  of  Chancery  for  the 
nomttyment  nf  money  <a  orderedby  the  Court. 
A  petitioner  under  thete  ttatutei  who  ie  in  euitody, 
and  amliiefor  Me  dieeharge  ad  interim  in«Mr 
the7  !c9  net.  e.  96,  e.  6.  wiU  not  be  dieeharged 
unlete  he  ie  "  a  vrieoner  in  execution  upon  a 
judgment  oilained  in  an  action  for  the  recovery 
Sfadeit." 

This  insolvent  applied  for  his  discharge  under  the 
7  48Victc.96,  S.6. 
Coohe  snppcnted. 

Dowee  opposed  the  ^>pIication,  and  drew  the 
attention  of  the  Court  to  the  words  of  the  statute,— 
"  And  be  it  declared  and  enacted,  that  any  pritoner 
in  execution  upon  any  judgment  obtemea  m  any 
action  for  the  recovery  qfany  debt,  tfc.  .  .  .to 
whom  an  interim  order  of  protection  shall  have  been 
given,  shall  not  only  be  protected  from  process  as 
provided  by  the  said  recited  Act,  but  also  from  being 
detained  in  prison  in  execution  upon  any  judgment 
obtained  in  any  action  for  the  recovery  of  any  debt 


mentioned  in  me  echedule,  and  if  any  nch  petitioner, 
bang  a  prieoner  in  exeeutUm,  shall  be  detained  in 
pison  in  eiecntion  upon  any  eucA  judgment,  it  shall 
be  lawful  for  the  commissioner  to  order  any  officer 
iriio  shall  have  such  prisoner  in  custody  by 
virtne  of  such  execution  to  discharge  him,"  &c. 
This  insolvent  was  a  shareholder  in  a  joint-stock 
buddng  company ;  and  upon  the  winding  up  of  its 
affiurs  In  the  Court  of  Chancery,  it  was  found  by 
Master  Farrer,  to  whom  the  matter  was  referred, 
that  Joseph  Bell  was  a  debtor  to  the  concern  to  tlie 
amount  of  1,027/.  and  an  order  was  consequently 
made  upon  him  to  pay  that  sum  into  Court ;  but  that 
not  being  done^  an  attachment  was  issued  from  the 
Court  of  Chancery  for  the  nonpayment  of  this  sum, 
under  which  the  hisolvent  was  taken  and  now  de- 
tahied  in  custody  under  that  attachment.  It  was 
clear  that  no  description  of  persons  could  be  dis- 
charged except  those  specified  in  the  Act  of  Parlia- 
ment. The  printed  notice  of  these  applications, 
whidi  were  usually  forwarded  to  the  detaining 
creditors,  and  which  was  in  accordance  with  the 
language  of  the  statute,  had  in  this  instance  l«en 
altered,  and  the  printed  words  "  bein^  a  prisoner  in 


of  this  Act  of  Parliament 

The  CniEr  Coumiseionek. — Had  it  been  so  in 
tended,  it  might  have  been  inserted  in  this  Act  of 
Parliament.  But  it  is  not.  Here  is  the  Protection 
Act,  and  here  is  the  rule  founded  upon  it.  The  form, 
as  printed,  was  in  accordance  with  the  rale  and  the 
statute,  but  it  had  been  altered  to  suit  the  tut,  and 
was  now  not  in  accordance  with  either.  It  had  been 
argued  that  it  was  intended  that  these  orders  of  the 
Court  of  Chancery  should  have  the  efiect'of  iadg- 
ments  of  Courts  of  Common  Law.  That  might  be  so 
for  the  purposes  of  that  portion  of  that  statute  (1  &  2 
Vict  c.  110),  which  was  for  extending  the  remedies 
of  creditors  against  the  property  of  debtors.  To  use 
the  language  of  the  section  (s.  18),  those  who  had 
orders  and  decrees  of  the  Court  of  Chancery  for  the 
payment  of  money  to  them  "  shall  he  deemed  judg- 
ment creditors  within  the  meaning  of  this  Act?' 
That  clause  was  not,  however,  appUcable  to  the 
purposes  and  objects  of  this  Act  The  application 
must  therefore  be  refused. 

Coohe  applied  for  short  notice  to  creditors  of  the 
first  examuiation. 

Interim  order  granted,  but  no  dieeharge  to 

ieeue.    Firei  examination  appointed  for 

September  29th. 

Se  Geo.  Newman. 
PetUion  underh  4-  6  oiuf  7  ^  8  Viet.  c.  96— Petition 
under  lici  Vict.  e.  \Vy— Collateral  proceeding. 
An  ineolvent  filet  a  petition  under  the  Protection 
Aete,  but  doe*  not  come  up  for  hie  fret  examina- 
tion: 
Held,  that  a*  the  petition,  under  the  i  If  6  and  7  ir 
8  Viet.  e.  96,  had  not  been  diemieeed,  a  petition 
tubeMuently  filed  under  the  I  If  2  Vict.  c.  110, 
could  not  be  euttained. 

This  insolvffiit  came  np  for  his  hearing.  He  had 
formeriy  petitioned  under  the  Protection  Acts,  but 
he  said  he  did  not  appear  for  l^is  first  examination, 
expecting  to  be  taken  in  execution,  as  there  was  an 
execution  out  agunst  him. 

Coohe  for  the  opposing  creditor  objected,  that  as 
the  insolvent  hod  petitioned  under  the  Protection 
Acts,  he  ought  to  have  continued  that  proceeding  or 
appliied  to  have  the  petition  dismissed  before  peti- 
tioning under  the  1  &  2  Vict  c.  110;  as  be  hod  not 
applied  for  leave  to  file  this  petition,  it  ought  to  be 
dismissed. 

Sargood,  fat  the  insolvent,  said  he  was  afraid  that 
the  two  petitions  could  not  stand  together. 
_  The  Chief  Couuissioneb  dismissed  the  peti- 
tion.      Petition  diemitted. 


have  applied  for  a  new  trial.  There  stmds  the  nr- 
diet,  and  by  its  amount  the  Court  i*  guided  in  deiif. 
ing  the  insolvent's  discharge. 

Coohe  was  quite  aware  uiat  the  Court  vras  boay 
by  the  verdict,  and  that  they  could  not  inqain 
what  the  character  or  conduct  of  the  young  irnMs 
might  be. 

"The  Cnixr  Comuissioneb  said  that  this  was  oas 
of  those  cases  expressly  provided  for  and  set  out  ■ 
a  ground  of  delay  in  the  discharge  under  the  TiA 
section  of  this  Act,  where  a  variety  of  maun  had  beta 
stated,  descriptive  of  the  different  kinds  of  imani|iff 
oonduct  for  which  insolvents  may  be  remaoik^  <»a- 
fining  the  period  of  prolonging  the  impriaooment  t> 
two  years.    Now,  that  Court  had  again  and  spa 
declined  to  try  these  cases  over  again.    Ithadhaca 
submitted  to  a  jury,  and  he  could  suppoae  Ihst  cieiy 
thing  necessary  had  been  submitted  to  the  jvy.  He 
could  not  understand  this  sort  of  ezcoae,  tut  wft. 
nesses  had  not  been  called.    Very  likely  im  on 
counsel  thought  it  was  the  best  oourae  to  foDos.  AH 
that  they  coiud  do  was  to  hsve  regard  to  tha  saoot 
of  the  damages,  and  the  situation  in  liiEiB  of  the  piim 
before  the  Court,  because  what  would  be  heny  is 
one  situation  of  life  might  be  extremdy  Ugbt  B 
another.     These  parties  were  in  a  very  hoaUs 
sphere  of  hfe,  ana  200/.  damages  was  thereioRU 
inconsiderable  sum;  and  it  is  muiCBSt  the  jury  dil 
not  consider  it  a  slight  case  of  the  sort    He  tfeoe. 
fore,  acting  upon  the  prindplea  to  which  bs  U 
adverted,  namely,  the  amount  of  tiie  daaagessad 
the  situation  in  life  of  the  poitiea,  hia  mljeialkm 
was,  that  the  instdvent  be  declared  entitled  (o  the 
benefit  of  the  Act,  except  as  to  the  suit  of  tUi 
creditor,  at  whoae  suit  he  would  be  disriiaigri  vha 
he  shoidd  have  been  in  custody  for  a  pcfudoftea 
falendar  months  from  the  date  of  his  veatiBg  atia. 
Stmanded for  ten  calendar  wmmUt. 

The  Chief  Comiiissionek  said  that  it  ns  a- 
tremely  likely  that  the  )m  took  into  cowidwuinn 
the  &ct  of  this  nUintifr  being  a  married  man,  ind 


uecution  upon  a  judgment  obtamed  ui  an  action  for 
tbereoovery  of  a  debt"  were  struck  out  and  written 
words  inserted,  "  being  a  prisoner  under  an  attach- 
ment from  the  Court  of  Chancery  for  the  nonpay- 
ment  of  a  cerUin  sum  of  money,"  Ac.  This  altera- 
tion was  made  by  the  officer  of  the  Court,  to  moke 
ttsmt  the  fact  which  entirely  exclnded  the  petitioner 
from  the  class  of  persons  mentioned  in  the  statute. 
He  was  therefore  dearly  not  entitied  to  have  this 
svphcation  granted. 

»v  .  **'  '°'*l>e"»ol'ent,  said— Certainly  tiie  words  of 
tte  Act  were  as  mentioned/but  thequestion  was,whe- 
Uier,  in  the  equiUble  jurisdiction  of  the  Court  they 
would  not  extend  the  construction  of  those  words  to  all 

jSe"ta  foTdTbi"  '5l»°fr9  v'J'*" 'lln'  ""^^  I  ''•'"  "''^'  '»■"  '"'»»'^"  ^  "if*  5f  the  "parties: 
iSS  th2\?l  L..2  A  ^  Y"*-  *=;  y"'  '•  ^^t '  ™n»tances  of  extenuation  or  aniavatiW  are  I 
IS^li^^  ^^*"  i""*  "''*"  °f  <^°"'*'  of  consideration  of  the  jury  at  £a  trial.  He  might 
^^^^l^K^  S^m  ""^^  ^  '•l"'''''  "^''«t  *^'  l'"  leaniid^rother.  Mr.  Law,  sn"  Se 
SJsnJS^fwJ^f  rL™  ^  "'  judgments  m  Commissioners,  hod  laid  down  that  rule  years  ago. 
tIie»uperiorCoortsofConunonUw,andthe persons   If  Uiere  was  a  verdict  by  surprise,  &c.  they  mijht 


Be  John  Hoivaiid. 
Damagee  in  an  action  for  eeduetio»— Practice- 
Adjudication. 
The  Court  in  delaying  the  dieoharge  qfan  intohent 

in  enttodyfor  damagee  in  an  action  for  teduction 

will  be  guided  eolely  by   the   amount   of  the 

damagee  and  the  eituation  in  life  qf  the  partiee. 

Grcuwutaneee  of  aggravation  or  extenuation  are 

for  the  contideralion  qf  the  jury  at  the  trial. 

This  insolvent  came  up  for  bis  hearing,  and  was 
opposed  by  Dowte,  for  the  detaining  creditor. 

Cooke  supported  the  insolvent. 

Dowte  called  Hammond,  solicitor,  who  deposed 
that  in  July  a  writ  was  issued  by  him  for  the  detain- 
ing and  opposing  creditor,  in  an  action  for  the  seduc- 
tion of  his  daughter.  The  action  was  tried  on  the  4th 
November,  before  Plutt,  B.  at  Westminster,  when  the 
jur^  gave  a  verdict  of  200/.  dama^  against  the 
defendant,  the  insolvent.  The  situation  in  life  of  the 
plaintiff  was  a  brick  burner  on  the  Great  Northern 
Railway,  which  was  not  then  completed.  Tiie  insol- 
vent was  also  in  the  same  business. 

Dome.— What  was  the  sge  of  the  plaintiff's 
daughter  i 

(Mohe  objected. 

Insolvent  examined  by  Coohe. — Hu  oounsd,  Mr. 
Seijt  Wilkins,  called  no  witnesses  at  the  trial.  He 
had  witnesses  to  call. 

Coohe  intimated  that  if  the  Court  desired  it  he 
would  call  those  witnesses  now. 

The  Chief  Couhissionek.— It  would  be  going 
in  the  teeth  of  all  the  decisions  of  this  Court  if  such 
a  course  were  permitted. 

Coohe  said  that  be  knew  the  practice,  but  would 
rather  that  the  insolvent  should  hear  it  from  his 
lips. 

The  Chief   Commissioner.  —  This  Court  is 
I  guided  by  the  amount  of  damages  alene  in  connec- 
tion with  the  situation  in  life  of  the  parties.    Cir- 
cumstances of  extenuation  or  aggravation  are  for  the 


or  being  a  manied  man,  I 
therefore  incapable  of  ""'''"g  the  only  repantioo  ia 
his  power.  ___ 

Se  James  Fisree. 
1  Sf  2  Viet.  c.  nO-AUowamee  t^eeett  ^ 

roeition. 
eoit*  rf  o^iitien  in  indi- 
vidual eaeet  tfoppoeUion,  under  tie  I  If  i  Vitl. 

c.  110,  it  the  exeegtion  cmd  net  the  rule  </trae- 

tice. 

This  insolvent  had  been  heard  beCare  Hi.  Com- 
missioner Law,  and  opposed  by  Cooke  (or  a  creator. 
The  learned  counsel  again  appeared  to  adi  for  judg- 
ment 

The  Court  remanded  the  insolvent  (or  tix  caleate 
months,  under  the  discretionary  daase  (s.  76). 

Coohe  applied  for  the  ooets  of  oppositioii. 

The  Chief  Commissiones  wodd  allow  the  oasis 
of  opposition  in  this  case,  but  he  wished  it  ta  be 
undei  stood  that  the  allowance  of  the  costs  of  ofpoa- 
tion  in  individual  cases  of  opposition,  ludec  the 
1  &  2  A^ct  was  the  exception  sod  not  the  (eonl 
rule  of  practice.  Coel*  alloieed. 

Re  Benjamin  Hope. 
Bail— Amending  deecription  <)f. 
Where  the  reiidenee  (f  a  eurety  u  miitlaied  ta  iit 
affidavit,   the   Court  will  not   allow  it  t»  be 
amended,  and  the  bail  will  not  be  accepted. 
This  insolvent  applied  to  he  admitted  to  bail  sal 
tendered  sureties  for  his  appearance  at  the  heaiiBg. 
It  transpired  upon  the  examination  of  one  of  tim 

Sropoaed  hail  by  the  attorney  of  the  detainiiM  oe. 
itor,  that  his  son  was  really  the  landlord  oi  As 
house  in  which  he  resided  generally,  and  which  wai 
given  in  the  affidavit  of  (nil  as  his  resdcnec^  M 
that  he  had  advanced  the  money  to  him  to  take  the 
business  which  be  carried  on  there  and  paid  all 
necessary  expenses  of  rant  and  taxes,  which  the  son 
was  unable  to  pay.  He  himself  also  carried  oa  the 
business  of  a  manufacturer  there  and  had  property 
elsewhere. 

Coohe  having  been  heard  for  the  insolvent. 

The  Court  rejected  the  bail. 

The  bail  said  he  had  a  residence  in  Maiket-stns^ 
and  if  the  description  was  incorrect  it  was  an  cent 
of  the  attorney. 

Coohe  applied  to  amend  the  description,  by  lah- 
stituting  Market-street 

The  Chief  Commissioner  lefiised  the  apfli- 
cation. 


The  following  buildings  are  certified  as  places 
duly  registered  for  solemnisingmarriages,  pursaant 
to  the  Act  of  the  6tii  and  7th  Wm.  4,  c.  85:— The 
Wesleyan  Methodist  Chapel,  Bury,  Lancashire. 
William  Harper,  superintendent  registrar.  The 
SioD  Chapel,  Fron,  Carnarvonshire.  Owen  Owen, 
superintendent  registrar.  The  Ebenexer  Chspd, 
Cuckfield,  Sussex.  S.  Waller,  superintendent  re- 
pstrar.  Betiiel,  Monachlogddw,  PembrokeshirCk 
Blonconnin,  Uondissilio,  Pembrokeshire.  Wesleyan 
Chapel,  Ashton-under-Lyne,  Lancashire. 
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OAIiB  OF  CHABOBS  BCffi  ASVBBdaBICBina. 

Under PJftjWoidB.. ._ „40    S    0 

BorereiTe^tiMwlTenWoida 0    0   6 

IreitiMmeBto  fkvB  tbeOtnintrf  ihoBld  be  MDonmuied 
an  order  opon  the  JiMB%  in  Town,  or  »  Poeioffloe 

•r  (pajible  at  ISO,  Btrud)  for  the  amount. 

iTertuements  ordered  for  the  lint  page  are  charged 

half  more.     If  not  ao  ardeied,  thej  will  take  the 

toe  of  poeition. 


cannot  nndertake  to  retom  r^ected  commnnicattons. 
baterer  is  intended  fbrinsertion  mnat  be  authenticated 
Ae  name  and  addreoe  of  tiie  writer }  not  neoeaaahlj 
r  pnbtioatioB,  but  ai  agnaiaataeof  hia  good  &ith 
tetioeoaQ  be  t^enof  •ooBymoaaoosnnuuuoations. 


'HE  LAW  TIMES. 


SATURDAY,  MARCH  29, 1851. 

TO  SUBSCRIBERS. 

MS  time  since  ws  annonncad  a  caoXeat' 
3ed  improveoieflt  in  dx  arrangviBent  of  the 
tents  of  the  Law  Ttms,  so  as  to  permit  of 
Reports  bein^ir  placed  consecutively  in  the 
lad  volume ;  and  we  requested  that  readers 
>  disapproved  of  the  suggestion  would  so 
Mrm  OS,  that  we  might  h*  guided  by  Mctr 
aions. 

rhat  notice  prroduced  very  many  communi- 
ans,  expressing  the  warmest  approval  of 
idan,  and  not  a  aUufh  du$«niient.  We 
Id  not,  therefore,  hesitate  to  adopt  it,  when 
commencement  of  n  new  volume  should 
mit. 

lie  present  nHmbez  opens  the  tnenfeentk 
nme,  with  the  new  arrangraaeBt.  The 
lerta  will  now  be  pagad  separately  firom  the 
er  contents  of  the  Jouma],  so  that  they 
occupy  consecutively  the  first  portion  of 
hound  volume ;  in  tlie  latter  portion  of  it 
general  legal  history  of  the  half-year  will 
yw  in  like  order.  This  will  greatly  facilitate 
Tenee,  besides  being  a  vast  improvement  in 
appearance  of  a  work,  whose  valne  in  the 
ary  has  been  found  to  be  greater  even  than 
interest  and  utility  as  a  weekly  gathering 
ile  entire  Lanr  of  the  time,  and  of  whatever 
ites  to  the  progress  and  welfare  both  of  Ae 
It  and  of  the  lawyers, 
there  was  another  reason  for  the  adoption 
ihis  new  arrangement.  The  Reports  of  the 
V  TiMBB  have  grown  to  an  importance 
:  originally  contemplated  for  them.  Not 
J  are  they  the  earliest  in  point  of  time,  but 
7  are  by  far  the  largest  collection  of  law 
Norta  that  the  Practitioner  possesses.'  Whole 
iaa  of  reports,  as  Bankmptcy,  Insolvency, 
i  Nisi  Prins,  are  reported  only  here.  From 
the  other  Courts  a  greater  number  of  cases 
I^OA.  ZVXX.  ir«.  ftXT. 


are  reported  than  are  to  be  found  elsewhere. 
Its  system  of  preserving  a  note  of  every  case 
in  the  Common  Law  Courts,  has  produced 
almost  a  perfect  rscord  of  the  proceedings  of 
those  Courts  for  seven  years  past,  the  worth 
of  which  is  daily  becoming  more  and  more 
apparent,  as  all  other  records  of  them  are  lost. 
It  boasts  the  possession  of  the  only  complete 
transcript  of  all  the  written  judgments  which 
have  been  driivwed  in  the  Courts  of  Common 
Law  during  that  period ;  and  not  a  few  of 
these,  though  seeming  at  the  moment  to  be  of 
no  worth,  and  therefOTe  omitted  by  the  other 
reports,  have  proved  ultimately  to  be  «f  grsat 
importance,  and  have  owed  their  preserva- 
tion wholly  to  the  strict  observance  of  that 
system  of  reporting  which  is  adopted  by  the 
Law  Timbs  alone, — and  which  is,  to  record 
every  case,  and  to  print  in  fiiU  erery  written 
judgment  which  is  delivered  in  the  Common 
Law  Courts. 

The  consequence  has  been,  that  the  Law 
Timbs  has  oome  to  be  cited  daily  in  all  the 
courts,  from  the  House  of  Lords  downwards, 
and  to  be  received  as  an  authority  for  any  case, 
until  its  appearance  in  due  coarse  in  those 
higher  autiiorities  which  are  termed  "  the  regvr 
lar  reports,"  when,  of  oourse,  the  latter  take 
preceaence  of  authority.  But  as  hundreds  of 
cases  are  reputed  ia  the  Law  Tjhss  which 
are  never  reported  in  "the  regular  reports," 
its  permanent  uses  are  not  the  less,  for  many 
of  the  requirements  of  the  practitioner.  Hence 
it  is  that  it  has  lately  found  so  considerable  a 
circulation  in  Ireland,  in  the  colonies,  and  even 
in  Scotland  and  America. 

Reports  so  eztennitely  read  and  cited  axe 
entitled  to  a  more  fbnnd  recognition,  by  giv- 
ing to  them  the  first  place  in  the  volume,  and 
severing  them  from  matter  of  more  temporary 
interest. 

It  will  be  observed  that  we  have  further 
facilitated  reference  to  them  by  pkdng  at  the 
befid  of  each  column  the  name  of  the  Court 
there  reported. 

In  preserving  the  numbers  of  the  current 
Tokune^  we  would  Tscemmand  the  reader  im- 
mediately to  separata  the  rsporta  (which  will 
occupy  the  centotd  leaves)  and  arrange  them 
in  his  portfolio  in  the  order  in  which  they  will 
be  bouad,  placing  the  reports  together,  and  the 
general  division  together;  To  aM  tiiis  arrange- 
ment, portfolios  have  hem  prepared,  which 
have  two  compartments,  separated  by  stout 
pasteboard,  so  that,  as  the  numbers  come  in, 
week  by  week,  Aey  may  be  at  once  arranged 
in  the  order  in  which  they  are  paged,  and  in 
which  they  will  be  most  convenient  for  reading 
or  reference.  This  portfolio  may  be  had  at 
the  office,  or  thwugh  any  bediseller  in  the 
eenntiT.  The  sheeta  are  fastened  1^  elastic 
strings,  very  conveniently  and  simply,  so  as  to 
be  as  firm  as  if  bound. 

It  is  unnecessary  to  say  anything  by  way  of 
promise  for  the  niture.  Tbs  past  is  the  best 
pledge  that  the  Law  Tns  bs  will  at  least 
endeavour  to  dtverve  the  <ientinuanee  of 
that  fevour  which  has  given  to  it,  as  the 
journal  of  the  Legal  Protession,  an  influence, 
both  within  and  without  its  circle,  which  it 
trusts  alwiiys  to  direct  towards  the  advance- 
ment  of  the  permanent  well-brang  of  those  to 
whose  confidence  and  support  it  is  indebted 
for  its  position. 

PROFESSIONAL  COSTS  IN  THE 
COUNTY  COURTS. 
Wb  are  violating  no  oonfidsnce  in  announcing 
to  the  Profession,  that  Lord  Brouoham, 
after  giving  the  kindest  attention  to  the 
eameM  remonstrance  which  we  took  the 
hberty,  on  behalf  of  our  readers  and  in  their 
names,  privately  to  address  to  him,  has  con- 
sented to  introduce  into  his  Bill  for  the  exten- 
sion of  the  County  Courts  the  provisions  we 
have  propmed  for  securing  a  fair  remuneration 
for  professional  services,  instead  of  the  insult- 
ing fixed  fees  of  308.  ISs.  and  lOa.  His  Lord- 


ship has  framed,  in  accordance  with  our 
suggestions,  clauses  which  repeal  the  restrictive 
provisions  of  the  County  Courts  Act,  so  far  aa 
respects  all  suits  for  sums  above  102.  and  sub* 
stitutes  a  scale  of  fees  for  each  proceeding  ia  k 
suit,  to  be  framed  by  the  Judges  of  the  Stipenor 
Courts,  and  by  which  the  costs,  as  betweoa 
party  and  party,  and  as  betwe«i  attorney  and 
client,  are  to  be  taxed  by  tiie  clerk  of  ths 
County  Court,  with  an  appieal  from  him  to  the 
Judge,  who  is  to  have  power,  under  csrtaia 
circumstances,  to  increase  or  dimimsh  noh 
costs. 

The  inadequacy  of  the  present  scale  of  poK 
fessional  remuneration  in  the  Coupty  Cooitii^ 
and  its  essential  injustice  and  absurdity,  were 
too  palpable  to  be  persisted  in  whan  onoe  a^ 
tention  was  directed  to  tiiem.  But  itot  tlu 
less  is  Lord  Brouoham  entitled  to  the  tfaanka 
of  the  Profession,  for  having  thus  raadily  con- 
sented to  adopt  so  material  a  modificatiea  o£ 
the  system  on  which  the  County  Courts  hem. 
hitherto  been  conducted;  and  we  are  tbua 
more  desirous  to  give  expression  to  such 
thanks,  on  behalf  of  our  readers,  because  tiiere 
is  a  prevalent  impression  among  the  Lawyecai 
that  the  noble  and  learned  leader  of  the  Law 
Reformers  is  hostile  to  tha  Profesiion  per- 
sonally, and  desirous  of  curtailing  its  em»lui> 
monts  and  lowering  its  position.  His  willing, 
acceptance  of  the  plan  which,  on  behalf  of 
the  Profession,  we  took  the  liberty  of  placing 
in  his  hands,  will  go  far  to  remove  from  the 
minds  of  the  Lawyers  the  unfavourable  im- 
pressions they  had  received. 

The  introduction  of  these  provisions  gives 
to  tiie  County  Courts  Bill  an  importance  to 
the  Profession  which  should  awaken  them  to 
vigilance,  not  merdy  to  secure  the  earliest 
posable  asiecess  for  the  measure  that  oontaioa 
them,  but  to  prevent  those  provisions  from 
being  expunged  or  curtailed  in  the  progress  of 
the  Bill  thibugh  Parliament.  Its  value  cannot 
be  over-estimated.  The  vast  business  of  the 
County  Courts,  so  sooa  to  be  enormously  e»- 
tendsd,  is  at  present  almost  unproductive,  to 
the  Profession,  of  anything  but  lots;  lar,  witiv 
the  restricted  fees,  the  increased  business  oB 
the  County  Courts  does  not  compensate  for 
the  dedine  of  the  busioass  of  the  Supsrior. 
Courto.  But  if  those  realrictionfr  are  repsaied 
in  all  cases  where  the  sum  in  dispute  properly 
admits  of  it,  and  a  fair  scale  of  professional 
remuneration  be  substituted,  proportiomng: 
the  payment  to  the  work  done,  the  Countyi 
Courts  mnet  become  a  source,  of  far  greatae 
revenue  to  the  Attorneys  than  that  they  havw 
lost  by  the  diminished  business  of  the  Com- 
mon Law  Courts,  and  the  future  of  the  Pro- 
fession will  be  at  least  as  prosperous  as  ita 
past. 

The  other  ammdmeoto  in  tiie  BiU,  some  ot 
which  also  were  suggested  by  us,  are  noticed 
in  the  department  devoted  to  the  County; 
Courts,  in  a  subsequent  page. 


THE  CASE  OF  THE  BIROS. 
Probably  few,  even  of  the  Lawyers,  are 
aware  that  the  present  termination  of  this  re« 
markable  case  is  as  strange  and  anomalous  as 
ite  entire  progress  baa  proved.  The  prisonerv 
have  been  sentenced,  but  they  are  punished 
without  trial.  Such  is  the  injustice  and  aib> 
surdity  of  the  law,  tiiat  although,  in  felony, 
if  a  prisoner  pleads  that  he  has  been  before 
tried  and  acqmtted  for  the  same  offence,  and 
upon  that  issue  being  tried  it  is  found  against 
him,  he  can  then  be  tried  for  the  offence  itself, 
it  is  not  so  in  misdemeanor.  There  it  has 
been  held,  that  the  plea  of  auterfois  acquit  is 
final,  and  that  although  the  only  question  tried 
by  the  jury  is,  whether  the  ofience  now  charged 
is  the  same  as  the  offence  before  charged,  yet 
that,  if  this  be  decided  in  the  negative,  the 
prisoner  cannot  have  the  right  of  being  trie4 
upon  the  charge  Utelf,  so  as  to  answer  or  ex- 
plain it,  but  it  is  treated  as  if  he  bad  pleade<i 
giulty,  and  punished  accordingly  1 1 
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This  is  the  ease  with  the  Birds.  They  are 
sentenced  to  sixteen  months'  imprisonment 
upon  a  charge  for  which  they  have  not  been 
tried,  which  tbey  have  had  no  opportunity  of 
answering,  and  of  which  they  have  not  been 
convicted  by  a  jury. 

And  this  palpable  injustice  occurs  in  a  case 
in  which  six  judges  out  of  the  fourteen  are  of 
opinion  that  the  prisoners  were  entitled  to 
an  entire  acquittal,  and  that  their  sentence  it 
contrary  to  law,  and  on  which  the  Lord  Chief 
Justice  of  England  has  publicly  declared  the 
proceedings  to  be  a  violation  of  right  as  well  as 
ofteason. 

It  is,  however,  by  no  means  certain  that  the 
ease  has  ended.  A  writ  of  error  might  yet 
try  this  question,  if  it  be  indeed  the  law  that  - 
plea  of  auterfois  acquit  in  any  case  is  to  depriv- 
the  subject  of  his  privilege  of  a  trial  by  a  jury 
•f  his  peers.  Principle  and  reason  are  against 
rach  a  conclusion  :  only  one  case  supports  it, 
and  a  fidr  opportunity  would  now  be  given  for 
a  review  of  the  question,  and  the  establish- 
ment of  a  more  just,  rational,  and  constitu* 
tional  practice.  . 

ANOTHER  SHAM  LAWYER. 
Not  the  least  curious  specimen  we  have  re- 
ceived  of   the    doings     of    this    numerous 
fraternity  is  the  following  :— 


H.  Clark's 

Arbitration  Court  ? 

That  Justice  and 

Benevolence  be  Arbitrators. 


Derby,  September  1, 1847. 
Sir, — I  am  authorised  by  Mr.  Thomas  Clay, 
butcher,  to  apply  to  you  for  payment  of  29.  6d. 
and  to  receive  me  same,  which  he  claims  from  you. 
Justice  demands  payment  as  follows : — Firstly,  now, 
if  you  are  able,— Secondly,  If  not  so  able,  by 
periodical  instalments  of  as  much  as  is  in  accord- 
ance wifli  Justice,— Thirdly,  by  turning  over  any 
debtors  that  you  may  have,  for  a  part  or  the  whole 
satis&ction  oi  thisjapplication.  If  you  have  any  ob- 
jections to  the  daim  here  made,  you  will  be  desired 
to  state  them  m  the  pretence  of  your  creditor,  'and 
one  who  will  honestly  give  an  opinion  on  the  dis- 
pute. If  you  will  not  submit  the  claim  here  made 
to  the  aforementioned  conditions,  you  will  drive  it 
into  Court,  where  yon  will  incur  the  following  con- 
ditions.— let,  Exposure  of  &mily  affairs  to  a  public 
Court,— 2nd,  48.  the  least  costs  for  this  claim,  if 
within  one  mile  of  the  Court-house.  If  more  than 
one  mile  from  the  Court-house,  there  will  be 
per  mile. — 3rd,  Liability  to  forty  days'  imprisonment 
on  detection  of  fraud, — and  the  expenses  attending 
-this  step  will  be  added  to  your  debt,  which  you  will 
be  obliged  to  pay,  or  partake  again  of  the  said  {ate, 
.  add  infinitum.  There  is  no  certain  escape  for  you, 
'  but  by  ceasing  to  be. 

After  the  receipt  of  this,  if  you  do  not  come  for- 
ward, in  a  reasonable  time  (say  four  or  five  days), 
and  tender  arran^ments,  you  will  cause  the  last- 
mentioned  conditions  to  be  put  into  execution  on 
yourself,  thereby  being  your  own  executor. 

Yours,  HiNKT  Clabk. 

Office,  1  Conrt,  Com  Market. 
Oppodte  the  Post  Office,  Derby. 


ANOTHER  ADVERTISEMENT. 

The    following    appeared    in    the    Catholic 
Standard  of  Saturday  last : — 

TO  INSOLVENT  TRADERS  AND  OTHERS. 

Traders  and  others  whose  affairs  are  embarrassed, 
and  who  are  strugf^ling  in  the  vain  attempt  to  over- 
come their  pecuniary  difficulties,  can  be  speedily 
«xtricated  at  a  small  expense,  in  most  instances 
without  publicity,  under  the  recent  Acts  for  fadli- 
taling  arrangements  between  debtors  and  thdr 
creditors. 

Apply  by  letter  or  personally  to  Mr.  Makcb, 
No.  20,  Clifford's-inn,  Fleet-street. 
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BILLS  BEAD  A  SBCOND  TIMK. 
Mondag,  JToreA  24. 
Designs  Act  Extennon. 

Tueidag,  Monk  15. 
Ecdesiutical  Titlea  Aaaamption. 

Thurulay,  March  27. 
En£ranchijement  of  Copyholds. 

BILL  RKAD  A  THIRD  TIMB  AND  PASSED. 

Turtdcai,  Xarcit  2S. 
Ck>niolidsted  Fnnd,  8,000,(X)IX. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BEAD  A  THIRD  TIMK  AND  PASSED. 

Xanda),  XanA  21. 
Appleby,  Kendal,  *o.  Tompike  Ho»d. 

Twdag,Xanh'i6. 
Leicester  Sewerage 
Ouaebnm  Bridge  and  Approachefl,  &e. 

Tluirti<m,  Xarck  tl. 
Dewabnry  Oas 
Downhara  Market,  Jto. 
Laird'i  Patent 

Millthrop  and  Levens  Turnpike  Boad 
Newington  St.  Mary  Pariah 
Bcarboroogh  Gaa. 

SESSIONAL  PRINTED  PAPERS. 
Par.  Kom.  „  ,        . 

127.  Stationery,  4c.— Copies  of  Treasury  Orders,  *o. 

128.  Bills— Enfranchisement  of  Copyholds 
131.     —     Designs  Act  EitennoD 

138.     —     Conrt  of  Chancery  (Ireland)  Begulatian  Act 

Amendment 
124.     —     Medical  Charities,  Ireland 
134.     —     Steam  Navigation  . 

119.  Joint  Stock  Companiee— Beport  by  the  Begistrar 
126.  Spanish  Vessels— Betnm 

129.  Conmiittee  of  Selection— Fourth  Beport 
17.  Bast  India— Copy  of  Acts 

63.  Local  Acts— Beporta  of  the  Admiralty 
Cape  of  Good  Hope,  Eaflr  Tribe*— Correspondence 
113.  Dispensaries,  Ac.  Ireland— Betnm     , 
133.  Spirits— Aoooont. 


HOUSE  OF  LORDS. 

COUNTT  COURTS    EXTENSION. 

Friday.  March  21.— The  second  reading  of  the 
County  Courts  Bill  was  moved  by  Lord  Brongham, 
in  a  speech  supporting  the  princi|>le  of  the  changes 
which  it  would  make,  and  explaining  some  modifica- 
tions in  the  measure.  He  would  introduce  a  clause 
to  provide  that  on  new  trials  the  venue  should  be 
changed  to  another  judge;  he  would  give  the  Courts 
jurismction  in  cases  of  arrears  of  tithe  rent-charge 
to  the  amount  of  50/.;  and  would  propose  to  absorb 
in  the  County  Courts  a  number  of  ancient  local 
courts  of  varying  jurisdiction — such  as  the  Tolzey 
Court  of  Bristol,  the  Recorder's  Court  of  Manches- 
ter, the  Court  of  Salford  Hundred,  &c.  Lord 
Brongham  hinted  that  other  extensions  and  improve- 
ments— such  as  equity  jurisdiction,  &c. — might  be 
looked  for  at  a  future  time.  He  is  going  forward 
slowly,  but  surely ;  and  will  never  shut  out  the  hope 
of  grafting  any  new  improvement.  The  Lord  Clian- 
cellor  and  Lonl  Cranworth  reserved  detailed  objec- 
tions till  the  Bill  should  be  in  committee.  The  Bill 
was  read  a  second  time. 

BBOISTRATION  OF  ASSURANCES. 

Monday,  Mareh  24.— The  second  reading  of  the 
Registration  of  Assurances  Bill  was  moved  by  lord 
Campbell  on  Monday.  He  at  considerable  length, 
and  with  much  vivacity  of  manner,  recounted  the 
great  evils  which  a  general  registry  of  deeds  would 
cure;  with  chronological  detail  sketched  the  re- 
peated endeavours  which  have  been  made  to  enact 
such  a  general  registry — firom  the  time  of  Sir  Matthew 
Hale  and  his  successors,  when  the  measure  often  ap- 
proached near  to  being  passed  by  the  I,egislature,  to 
these  latter  days,  when  the  country  solidtore  have  very 
Buccessftilly  opposed  it.  Then  he  explained  his  own 
bill.  The  main  features  of  his  plan  are,  that  he  will 
have  one  register-office  in  the  metropolis  for  the 
whole  kingdom,  and  not  a  registry  locally  distributed 
in  the  provinces  round  centres  in  the  cauntiy  towns ; 
that  he  will  register  the  original  deeds  desling  with 
the  interests  in  the  land  of  the  kingdom,  and  not 
memorials  of  those  deeds,  as  is  the  use  in  some  ex- 
isting local  registries ;  and  that  reference  to  the  land 
dealt  with  will  be  made,  not  in  the  present  mode  of 
setting  out  the  bounds  and  metes  by  wordy  descrip- 
tions, but  by  simple  letters  of  reference  to  an 
index-map  prepared  from  the  maps  of  the  whole 
country  which  are  now  available  under  tiie  Ord- 
nance survey,  and  the  official  surveys  which  have 
been  made  for  the  purposes  of  tithe  commuta- 
tion and  parochial  assessment.  Lastly,  he  proposes 
to  do  away  with  the  existing  doctrine  of  notice,  and 
to  enact  that  no  third  person  shall  be  affected  by  any 
deed  that  is  not  registered,  whether  be  have  notice 
[knowledge,  direct  or  indbect]  or  not.  —  Lord 
Brouoham  testified  his  high  satisfaction  that  the 
country  is  about  to  reap  the  inestimable  benefits  of 
a  general  registry;  but  everything  will  depend  upon 
the  details  of  the  measure.  The  registry  might  well 
be  made  to  include  wills  before  as  well  as  sfter  the 
death  of  the  testator ;  for  many  important  documents 
are  lost — put  aside  in  old  chests,  or  stuffed  by  acci- 
dent into  the  fire-grate,  as  he  has  actually  known — 
for  want  of  a  stfe  depositorr-— I^rd  Beaumont 
entered  into  farther  explanations  of  the  measure ; 


displaying  the  result  of  extensive  inquiry  and  carefsl 
thought  on  the  subject  as  one  of  the  commissjnnan 
who  sat  on  the  question.  On  the  ground  of  ualo- 
gies  suggested  by  his  own  experience  as  an  extensin 
copyhmd  proprietor— copyholds,  with  all  their  otbe 
diwdvantages,  having  generally  the  one  bigfalr  ap- 
preciated i^vantage  of  a  simple  title  shewn  b^  the 
registry  of  the  court-roll — he  stated  his  belief  that  s 
good  general  registry  will  enormously  increase  &e 
value  of  land,  both  as  an  investment  and  a  aecnnty 
for  money. — Lord  Cranworth  wished  it  to  be 
generally  known  that  there  is  no  legal  mystery  is 
this  question,  and  that  any  member  of  the  L^ii- 
lature  is  able  to  appreciate  its  bearings.  At  pmeat, 
on  selling  an  estate,  you  must  prove  a  ne^tisa 
that  there  are  no  other  deeds  affecting  the  estate :  a 
registry  will  throw  the  onus  on  the  other  aide,  and 
demand  proof  against  you  that  there  are  other  deeiK 
—Bill  read  a  second  time,  and  referred  to  a  Seiect 
Committee. 

county  courts. 
Tuesday,  Maroh  25.  —  Lord  BRorsBAK,  in 
moving  for  a  return  of  the  number  of  writs  oC  pro- 
hibition issued  from  the  Superior  Courts  to  atay 
procedings  in  the  County  Courts,  took  orrartna  ta 
observe,  that  the  return  already  presented  of  the 
number  of  writs  of  co^iomri  issued  to 
causes  from  the  County  Courts  shewed  an 
of  only  1  in  4,000,  the  total  number  of  writs 
40,  and  the  number  of  causes  tried  400,000.— Tic 
County  Courts  Further  Extennon  Bill  then  paaed 
through  committee,  several  clauses  beinc  aUiA 
thereto  pro  formi. — ^The  Commons  Indosoie  BiH 
went  through  commitee. 

COUNTY   courts   FURTHER  EXTENSION   BILL. 

Thursday,  Feb.  27. — Lord  Redesdali  bron^ 
up  the  report  on  this  Bill  (with  amendmmtsj. — 
Lord  Brouoham  moved  that  the  Bill  he  re-com- 
mitted. The  first  amendment  remedied  a  defect 
whidi  had  been  pointed  out  in  the  clauses  respecting 
attorneys  and  attorneys'  clerks,  and  their  powers  to 
practise  in  these  courts.  The  second  ref^red  to  the 
salaries  of  the  judges  of  County  Courts.  At  jament, 
in  numerous  cases,  in  consequence  of  the  inemae  of 
business  caused  by  recent  legislation,  the  salaiies  of 
these  judges  were  iu  too  low. — Lord  BBAmoxr 
complained  that  there  had  been  no  opportunity  nt 
given  of  discussing  the  clauses  of  this  BiU. — He 
hoped  that  tiie  biU  would  be  re-committed. — Lord 
Brouoham  replied  that  the  Bill  would  of  comse  be 
re-committed. — The  amendments  were  then  ordered 
to  be  printed,  and  the  BiU  was  ordered  to  be  re- 
committed. .^.^_^ 

HOUSE  OF  COMMONS. 

CHANCERY  BEFOEM. 
PROSECUTIONS  BILL. 

Tuesday,  Mareh  25.— In  answer  to  Mr.  Dexsbs, 
Sir  O.  Grey  sud,  (hat  clauses  had  been  inserted  is 
the  Bill  in  accordance  with  what  was  understood  to 
be  the  general  sense  of  the  committee.  But  as  it 
was  thought  advisable  that  those  dsnses  riioaJd  be 
in  the  hands  of  members  sevend  days  before  the 
next  stage  of  the  Bill  came  on,  be  proposed  to  post- 
pone the  BiU  tiU  Wednesday  week. 

Thursday,  March  27.'— Lord  J.  Russell  oMived 


for  leave  to  bring  in  a  BUI  for  the  better  i 
tion  of  justice  in  the  Court  of  Chancery.  Hebegsa 
by  stating  the  changes  made  in  that  Court  siooe  &e 
period  ofthe  first  appointment  of  a  Vice-Cbaiicdkr, 
and  the  increase  of  business  which  ensued,  the  «&(t, 
be  believed,  of  the  addition  to  tbe  judicial  streogtt 
of  the  court..  The  state  of  business  in  that  covrt  ia 
1849  and  1850,  in  which,  owing  to  the  illness  of 
Lord  CoTTENHAM,  there  was  a  oonsidetable  unar, 
shewed  how  essential  it  was  that  the  judges  shoaU. 
not  relax  their  exertions.  In  1850  and  I85I,  wkea 
there  were  only  two  Vice-ChanoeUore,  an  aeea- 
mnlation  of  business  took  place;  the  nmaber  of 
causes,  &c.  on  the  first  day  of  Michaelmas 
Term,  1850,  being  772,  and,  on  the  fit*  day 
of  Hihiry  Term,  1851,  it  was  1.015.  This  accn- 
mulation,  however,  was  very  much  owing  to  cer- 
tain Acts  of  Parliament,  and  would  be  ksfit  down 
by  the  appointment  of  an  additional  Vwe-Chan- 
cellor.  He  then  considered  the  fimctiaos  of  the 
Lord  Chancellor,  who,  besides  presiding  in  his  coot 
and  in  the  House  of  Lards,  was  a  membCT  of 
the  Cabinet,  consulted  upon  political  and  eonstita- 
tional  questions,  and  likevrise  an  adviser  of  the  Boyat 
family;  and  he  aUted  the  advanta^  and  iliaailssii 
tKes  attending  the  present  fimctions  of  tlus  gres* 
officer.  He  then  detailed  the  varions  plans  whi^ 
had  been  proposed  for  changing  the  functaom  of  the 
office.    One  was  that  there  should  be  a  { 


judge  in  the  Court  of  Chancery,  a  permBnestt  Laid 
President  in  the  House  of  Lords,  and  a  Lord  Keeper 
or  Minister  of  Justice,  connected  with  the  Adminis- 
tration.  However  plausible  sudi  a  propocitian  loi^ 
be,  he  did  not  think  this  separation  of  the  jmbaal 
and  political  fiinctions  of  the  office  wooM  be  ia 
practice  beneficial,  or  that  the  objection  to  the  obiqb 
of  those  functions  in  the  judge  of  audi  b  iMSit  was 
weU  founded.  He  should  be  afraid  that,  if  tUa  flaa 
were  adopted,  the  country  would  lose  the  SMJvantsgf 
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which  it  had  enjoyed  since  the  Revolution,  of  havine, 
belonging  to  the  Executive  Government  and  presid- 
ing in  the  House  of  Lords,  a  nuui  of  the  most  emi- 
nent legal  ability,  without  any  equivalent  gain. 
Another  plan  was  to  have  a  permanent  judge  in  the 
court,  detaching  him  from  any  duties  in  the  Court 
ofChaacery,an3  making  him  an  appellate  judge  in  the 
House  of  Lords.  He  owned  that  this  plan  had  very 
great  advantages  over  the  preceding;  at  the  same 
time  he  did  not  think  a  judge  who  presided  in  the 
'House  of  Lords,  who  had  no  practice  in  any  court, 
would  possess  sufficient  weight  and  authority.  A. 
third  scheme,  proposed  by  Sir  E.  Sugden,  contem- 
plated an  intermediate  court  of  appeal,  composed  of 
the  Vice-Chancellors;  the  objection  to  which  was 
tha^  by  depriving  the  several  courts  of  their  judges, 
the  action  of  those  courts  would  be  paralysed.  The 
bin  went  upon  the  foundation — first,  that  it  vras 
desirable  to  nave  more  than  one  judge  in  the  Lord 
Chancellor's  court ;  secondly,  that,  considering  the 
great  wear  and  trar  occasioned  by  the  exercise  of 
so  many  fiinctions,  it  was  desirable  that  the  Lord 

'  Cbaocellor  should  be  able  to  devote  a  greater  por- 
tion of  time  to  the  questions  before  him.     It  pro- 

'  posed  that  there  should  be  a  court,  to  be  called  the 
Supreme  Court  of  Chancery,  or  the  Lord  Chancel- 
lor s  Court,  in  which  should  sit  the  Ijord  Chan- 
cellor, the  Master  of  the  Rolls,  and  one  of  the  judges 

.  in  the  Courts  of  Law  to  be  summoned  from  time  to 
time;  that  any  two  of  them  should  have  the  power 
othauiag  causes,  and  that,  in  the  absence  of  the 
Jjord  ChuceUor,  the  other  two  judges  should  have 
tlie  same  power.    The  salary  of  the  Lord  Chancellor 

-it  was  proposed  to  fix  at  10,000/.  leaving  the  retired 
allowance  the  same  as  now — namely,  5,000/.  It 
vns  further  proposed  to  vest  the  ecclesiastical  pa- 
tronage now  administered  by  the  Lord  Chancellor  in 
the  Crown,  to  be  exercised  by  the  First  Minister 
taking  the  pleasure  of  the  Crown. — Mr.  Stuart  ob- 
served that  the  proposal  was  entirely  new,  and  sug- 
gested various  objections  to  which  he  conadered  the 
plan  was  open.  Although  Lord  J.  Russell  had  de- 
claied  it  to  be  Inexpedient  to  separate  the  judicial 
and  political  functions  of  the  Lord  Chancellor, 
the  Bill  would  enable  the  business  of  the  Court 
of  Chancery  to  be  transacted  without  any  Lord 
Chancellor  at  all.  He  strongly  objected  to  the 
transfer  of  the  ecclesiastical  patronage  from  the  Lord 
Chancellor  to  the  First  Minister  of  the  Crown. — 
Mr.  RouNDBLL  Palukk  believed  that  the  measure 
would  not  ^ve  satisfaction  either  to  the  Profession 

.or  to  the  suitors.    If  the  Lord  Chancellor  was  to  be 

.relieved  from  close  attention  to  the  details  of  the 
court,  the  Master  of  the  Rolls,  the  only  equity 
judge,  most  inevitably  take  his  place,  and  what  then 
woud  become  of  the  Rolls  Court  ?  Such  an  inter- 
fier<mce  with  the  business  of  any  court  tended  to 
create  delay.  Mr.  Palmer  suggested  other  objections 
to  the  plan,  not,  he  said,  in  a  spirit  of  hostility,  but 
with  a  sincere  view  of  aiding  the  Government. — 
Mr.  S.  WonTLEY  objected  that  the  plan  was  defec- 
tive in  respect  to  the  appellate  jurisdiction  in  the 
House  of  Lords,  where  a  case  heard  before  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  and  a  Common 
IjBW  judge,  would  be  decided  in  the  last  resort  by 
the  Lora  CliBQcellor  alone. — Mr.  Headlau  pro- 
tested against  the  closing  of  the  Rolls  Court,  and 
thus  reducing  the  judidsl  strength  of  the  Court  of 
Chancery.    Leave  was  given  to  bring  in  the  Bill. 

VICE-CRANCELLOB  BILL. 

On  the  report  upon  the  appointment  of  a  Vice- 
Chancellor  Bill,  Sir  H.  Willouobbt  objected  to 
the  amount  of  the  retiring  pension,  and  moved  that 
it  bo  reduced  to  3,000/.^^he  Attobnei -General 
opposed  the  motion,  on  the  ground  that,  if  the  retir- 
ing allowance  was  reduced,  either  the  salary  mntt  be 
increased,  or  the  public  would  lose  the  services  of 
the  roost  efficient  persons. — Upon  a  division,  the 
motion  was  negatived  by  49  to  32. 

charitable  TRCST8. 

Wednesday,  March  26.— Mr.  Mullings  wished 
to  aak  the  right  lion,  gentleman  the  Home  Secretary 
whether  it  was  the  intention  of  the  Government  to 
bring  in  any  Bill  in  the  present  session  with  regard 
to  charitable  trusts  ? — Sir  G.  Grey. — Yes ;  I  believe 
s  Bill  is  prepared,  and  will  be  introduced  into  the 
other  House  of  Parliament  in  a  short  time. — Mr.  G. 
Berkeley  wished  to  hear  from  the  right  hon.  gen- 
tleman in  the  chair  what  was  the  exact  position  of 
those  hon.  members  who  had  notices  of  motions  on 
the  paper  for  that  evening,  with  regard  to  the  ad- 
journed debate,  as  he  understood  the  House  had  last 
night  come  !to  a  resolution  that  that  debate  shotild 
take  precedence  of  the  notices. — The  Speaker. — 
Thstt  those  hon.  members  who  had  notices  of  motion 
on  the  j»per  would  not  be  entitled  to  bring  them  on 
until  after  the  first  order  of  the  day  for  the  adjourned 
delate  was  disposed  of. 

THE  OFFICE  OV  MASTER  Or  THE  BOLLS. 

liOrd  J.  Russell,  in  answer  to  a  question  from 
Mr.  W.  Williams,  said  it  was  intended  to  preserve 
the  office  of  Master  of  the  B,olls,  subject  to  any 
alteration  Parliament  might  think  fit  to  make  with 


of  Chancery  reform. — No  answer  was  made  to  the  committee,  a// will  be  liable,  in  «^a//iro|)or/ioti,  for 


question. 


THE  WAQISTRATE, 

AND  PABOOHIAI,  AKD  MUNICIPAL  LAWTBB. 

The  report  of  the  memorable  case  of  Reg.  v. 
Bird  et  Uxor,  16  L*w  T.  556,  is  the  only  one 
relating  to  this  branch  of  the  law  contained  in  our 
last.  Long  as  it  is,  it  was  necessarily  much  abbre- 
viated. Of  the  judgments,  those  only  of  the  Chief 
Justices  are  given  verbatim ;  the  others  are  stated 
shortly  ;  and  of  the  ailments  there  is  but  a  frac- 
tion. To  have  given  the  case  in  full,  would  have 
occupied  more  than  two  entire  Law  Times,  to  the 
exclusion  of  all  other  matters — a  sacrifice  which  our 
readers  would  not  desire,  and  the  less  necessary,  be- 
cause practitioners  in  Magistrates'  and  Criminal 
Courts  con  obtain  the  whole  case,  fully  reported, 
with  all  the  pleadings  at  the  Assizes  (without  which 
the  arguments  and  judgments  are  scarcely  intel- 
ligible), and  the  other  points  incidentally  raised  and 
decided  in  the  case,  in  the  1st  part  of  the  5ch  vol. 
of  Cox't  Criminal  Law  Cate;  which  is  almost 
wholly  occupied  with  it,  being  a  report  of  the  pro- 
ceedings at  the  Assizes ;  giving  the  indictments,  plea 
of  autrefoii  acquit,  and  replication  ;  the  arguments 
there ;  the  arguments  at  both  the  hearings  before 
the  Criminal  Appeal  Court ;  and  the  judgment  of 
all  the  judges  verbatim ;  —  indeed,  it  is  the  only 
/till  report  of  the  case  that  has  been,  or  can  be,  pub- 
lished. 

And  it  is  probable  that  the  case  will  not  rest 
where  it  is.  'The  question  is  yet  open  to  be  tried,  on 
a  writ  of  error,  whether  the  prisoners  are  not  enti- 
tled to  plead  over,  so  ss  to  be  tried  upon  the  second 
indictment.  As  it  is,  they  have  been  punished  with- 
out trial !  and  it  will  be  a  proper  question  for  the 
judges  to  consider  whether  so  monstrous  and  unjust 
a  proposition  is  the  law.  It  rests  upon  a  single 
case  only — all  reason  and  propriety  being  against 
it ;  and  the  question  will  probably  be  submitted  to 
the  Court  by  a  writ  of  error,  if  the  costs  of  that 
remedy  be  not  too  great. 


the  whole  of  the  debt*  incurred  by  tuch  commUiet. 
But  persons  who  joined  iffler  the  appointment  will 
he  liable  only  for  their  proportions  of  expenses  in- 
curred from  the  period  of  their  joining ;  and  if  saj 
quitted  the  concern,  after  distinct  notice  of  fnch 
abandonment  to  the  managing  committee,  their 
liability  would  cease  from  the  period  of  such  notice. 
It  will  be  observed  that  this  differs  broadly  from 
the  case  of  a  mere  provisional  committeeman,  who 
had  done  no  act  iu  the  management,  but  merely 
taken  shares,  for  in  this  latter  case  there  is  neither 
the  personal  incurring  of  a  debt,  nor  an  authority 
given  to  others  to  contract  debts  on  his  behalf; 
whereas  in  the  case  now  to  be  sent  before  the  Court 
the  liability  arises  from  an  exprett  authority  given 
to  tlie  managing  committee  to  act  on  behalf  of  the 
appointers,  and  to  incur  the  necessary  costs  of 
carrying  forward  the  concern.  E.  W.  C. 


PROCEEDINGS  IN  WINDING  UP  DURIN* 
THE  WEEK. 

{From  our  otm  Heporttr,) 
Ybstebdat  the  London  and  South  Western  Rail- 
way Company  put  in  their  replies  to  the  inter- 
rogatories requiring  them  to  enter  into  a  detail  of 
the  share  property  in  their  possession  belonging  to 
Mr.  Chadnick,  Chairman  of  the  Madrid  and 
Valencia  Railway. 

The  call  of  .£200  a-piece  npon  the  members  of 
the  provisional  committee  iu  the  Direct  Exeter, 
Plymouth,,  and  Devonport  Railway,  is  to  be  ap- 
pealed against. 

In  the  case  of  the  Barbadoes  Railway,  a  charge 
similar  to  that  in  the  Madrid  and  Valencia  is  to  be 
brought  against  the  directors  calling  on  them  to 
appear  and  acconnt  for  ;£'9,039  received  by  them 
as  deposit  from  the  shareholders. 


REG.  r.  DADSON— 16  Law  Times,  514, 560. 

TO  THE  EDITOR  OF  THE   LAW  TIMES. 

Sir, — In  your  last  number  is  stated  the  "  actual 
point"  in  the  above  case.  You  are  in  error  as  to 
the  real  point  in  issue.  Ysu  may  more  correctly 
state  it  in  this  way : — 

Cutting  wood  in  a  coppice  is  a  misdemeanor,  and 
where  there  has  been  a  previous  conviction  for  a 
misdemeanor,  it  is  a  felony.  A  person  has  no  rizht 
to  discharge  a  gun  at  another  who  is  only  committing 
a  misdemeanor;  and  though  in  this  case  the  offence 
of  cutting  the  wood  was  a  felony,  inasmuch  as  there 
had  been  a  previous  conviction  against  the  party,  but 
as  such  previous  conviction  waa  not  known  to  the 
person  shooting  and  attempting  the  arrest,  he  could 
not  avail  himself  of  such  legal  felony,  and  he  must 
be  dealt  with  as  if  such  second  offence  was  in  fact 
only  the  misdemeanor.  Dadson  was  sentenced  to 
one  day's  imprisonment. — I  am,  Sir,  yours.  &n. 

Pump  Court,  Temple.  F.  J.  S. 


JOINT-STOCK  COMPANIES' 
JOURNAL. 


LAW 


WINDING  UP. 
Ak  equal  call  of  200/.  has  been  made  upon  each  of 
some  seven  or  eight  contributoriea  in  the  Direct  Ex- 
eter and  Plymouth  Railway  Company,  who  are  such 
by  reason  of  their  having  attended  meetings  as  mem- 
bers of  the  provisional  committee,  and  sanctioned  the  i  nial  authorities. 


Joikt-Stock  Companies.  —  According  to  the 
report  of  the  registrar,  the  number  of  joint-stock 
companies  provisionally  registered  in  the  year  1850 
was  159,  and  of  those  completely;  registered  57. 
There  hod  been  no  applications  during  tiie  year  for 
the  enforcement  of  penalties  for  failure  to  register. 
By  an  order  of  the  Lords  of  the  Treasury,  dated  the 
2nd  of  November,  1850,  it  was  ruled  that  in  lieu  of 
five  clerks,  each  with  a  salary  commencing  at  80/. 
and  increasing  10/.  yearly  up  to  150/.  as  then  sanc<- 
tioned,  there  should  be  one  senior  clerk  with  a 
salary  commencing  at  150/.  and  increasing  10/. 
yearly  up  to  200/.  and  three  junior  clerks,  each 
with  a  salary  commencing  at  80/.  and  increasing 
10/.  yearly  up  to  150?.  The  clerks  so  appointed 
are— George  Deane  (senior  clerk),  Henry  Tucker, 
Thomas  Joseph  Betty,  and  Devoy  M'Mahon  (junior 
clerks).  The  fees  received  at  the  Registration-office 
in  London  during  the  year  amounted  to  2,656/.  and 
those  received  in  the  branch  office  in  Dublin  to  75/. 
making  a  total  of  2,731/.  The  only  joint-stock  com- 
pany returned  as  having  become  bankrupt  during 
the  year  is  thatentitlcd  "  The  General  Commission, 
Ship,  Loan,  and  Insurance  Company." 

Barbadoes  Railway.— On  Tuesday  Mr.  Ainger, 
the  official  manaj^cr,  and  Messrs.  Tncker  and  Sons, 
his  solicitors,  made  their  report  on  the  state  of  this 
company's  affairs,  setting  forth  that  by  the  accounts 
of  the  company  tho  directors  appear  to  have  retained 
upwards  of  900/.  as  remuneration  for  their  services 
and  for  travelling  expenses,  being  at  the  rate  of 
twenty-two  guineas  for  each  meeting  composed  on 
an  average  of  six  or  seven  persons,  some  of  the  con- 
tribntories  alleging  that  such  a  charge  exceeds  the 
"reasonable  remuneration "  to  which  the  directors 
were  entitled  under  the  deed  of  settlement.  Similar 
objections  are  made  to  the  payment  of  a  sum  ex- 
ceeding 2,500/.  to  two  of  the  directors  who  proceeded 
to  Barbadoes  to  obtain  the  concurrence  of  the  colo- 
It  is  also  alleged  that  the  directors 


appointment  and  acts  of  the  managing  committee.  A  I  t?nk  a  larger  deposit  than  by  the  Registration  Act 
question  being  raised  as  to  the  extent  of  their  lia-  ""^y  vrere  entitled  to  take.  A  charge  is  to  be  issued 
u'l:,:..  ,1..  —11  -,..  j.i._-.i  •>,.,  „—  «r  ,k-  .w,.—  against  the  directors,  similar  to  the  one  in  the 
i'  L^ii^:.^"  Z^JfrJ^  t'.1Zl'J^Lr^   Stadnd  and  Valencia  Railway,  calling  upon  them  to 


might  be  taken  to  the  Court  for  determination  on 
appeal. 

The  question  is  important,  but  not  difficult. 
Assuming  that  they  were  personally  parties  to  the 
appointment  of  the  managing  committee,  and 
attended  meetings  at  which  the  reports  of 
the    managing    committee    were    received,    and 


account  for  the  9,039/.  received  in  the  shape  of  de- 
posit, and  compelling  their  personal  appearance  for 
the  purpose  of  examination  thereon. — Daily  Newt. 

•  Diar.cT  Westebx  Railway.— On  Tuesday,  after 
hearing  the  statements  of  Messrs.  Johnson,  Son, 
and  Weatherall,  and  of  Messrs.  Harting,  the  solici- 


tors for  the  parties  on  both  sides,  his  Honour  Sir 
otherwise  recognised  their  acts,  the  inanag-  !  George  Rose  intimated  his  intention  of  reporting  to 
ing  committee  became  thereby  the  agents  of  i  the  Court  that  it  was  expedient  the  a&rn  of  this 
t^  persomi  who  so  appointed  them,  Md  were  i^-nP^nT '"^o^Jd  be  wound  up  under  tiieAct.-Boi/y 
authorised  to  contt^ct  debts  on  their  behalf;  «nd  r£S'^„oN  j,,,^  souTHEVDRAii.WAY.-OnThurs. 
such  persons  would  be  cl^rly  liable  pro  rata  for  ,  j  ,  ^^j;  ,„  ^^^^  before  Sir  George  Rose,  to 
the  debto  incurred  witbm  the  scope  of  that  antho-  consider  the  winding-up  of  this  company's  affiurs. 
rity,  which  would  be  construed  to  be  a  power  to    jt  appeared  from  tho  report  of  the  official  manager, 

enter  into  all  such  contracts  as  were  reasonably  re-    Mr.  Hntton,  that  out  of  the  20,000  shares  allotted, 

regard  to  the  salary. — Hr.   Hume  wished  to  ask  j  quired  for  the  execution  of  the  object.     If  all  were    oi^y  85  had  the  deposit  paid  upon  them,  and  that 
when  the  House  might  expect  the  proposed  measure '  parties  to  the  original  appointment  of  the  mansging  the  principal  chum,  now  outstanding  against  the 
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estate,  was  one  of  852/.  paid  in  pommnoe  of  a  Jndge's 
«rder  b;  Mr.  T.  B.  Bataid,  who  was  chairman  of 
file  oonqmy,  to  Mr.  Bailey,  engineer,  for  the  plans 
and  sarraya;  the  oltject  now  aoogbt  t»  be  obtained 
tj  Mr.  Botard,  who  was  the  pentiooer  for  winding 
«p  the  company,  being  to  oompal  hii  co>cominittee- 
jnan  to  par  their  proportion  of  this  som.  Messrs. 
Scott  and  Tahoordin,  on  behalf  of  Mr.  Batard,  con- 
tended that  thoae  memben  of  the  committee  of 
management  who  were  present  when  directions  were 
given  to.  the  engineer,  ought  also  to  be  held  liable, 
•ad,  after  considerable  ^snission,  the  meeting  was 
•4)0<imed,  fab  Honour  intimating  that  he  thought 
■ome  method  might  be  adopted  for  an  adjustment 
of  the  poymrat  as  between  Mr.  Bataid  and  his  oo- 
ooaunitteemen. 

Csmi.'nNHAH  HuTBL  CouFANr.— OnThnrsday, 
Ua  Honour  Master  Brougham,  settled  the  list  of 
oontributories  in  this  company,  consisting  of  all 
ftose  who  had  signed  the  deed.  Mr.  Roxburghe, 
counsel  for  Mr.  Button,  the  official  manager,  esti- 
mates the  liabihties  at  20,000/.;  and  the  assets,  con- 
Mstlng  of  the  hotel  prsperty,  at  14,000/.  leaving 
6,000/.  to  be  provided  for  by  a  call  on  the  con- 
tribntories.  The  ckU  proposed  is  30/.  per  share.— 
J)aUy  JVincw. 

JloYAi.  Bank  of  Australia.— On  Thursday  a 
fiirther  meeting  was  held  for  the  consideration  of  the 
question  of  the  debenture  holders,  but  the  parties 
not  being  in  a  position  to  proceed,  after  a  desultory 
discnssion  it  was  agreed  to  adjourn  the  consideration 
of  the  specific  cases  until  those  represented  by  Mr. 
Bobie,  and  which  involve  some  60,000/.  shall  first 
have  been  oonsideied,  it  being  thought  that  a  deci- 
oian  in  their  case  will  govern  a  nuyority  of  the 
others. 

DoTUB,  Hastinos,  and  Brighton  Railway. 
-^n  Thursday  Master  Brougham  proceeded  with  the 
settlement  of  the  contributory  list,  and  struck  out 
the  name  of  Mr.  Frewen,  whom  it  was  sought  to 
make  liable  as  a  provisional  committeeman.  Several 
other  cases  were  gone  into,  but  the  presence  of  the 
secretary  being  deemed  necessary,  the  meeting  was 
postponed  genenlly  for  that  purpose. 

DibkctExeteb,  Plymouth,  and  Devonport 
Aailway. — On  Saturday  a  meeting  was  held  before 
Sir  William  Home,  to  make  a  call  of  200/.  each 
upon  the  following  oontributories  in  class  2,  to  pay 
ra  liabilities:  ftlessra.  G.  Arden,  S.  Davies,  J. 
Hopgood,  S.  Maunder,  T.  Worthing,  £.  Williams, 
£.  Anoott,  J.  S.  Oeudney,  and  Captain  J.  Wil- 
Ihnns;  th^  gentlemen  having  been  placed  npon 
the  list  as  members  of  the  provisional  committee, 
who  had  attended  meetings  at  which  the  managing 
committee  were  appointed,  received  their  report, 
Approved  and  adopted  it  at  meetings  of  the  provi- 
•Moal  committee,  and  passed  resolutions  as  to  the 
mode  of  discharging  the  debts  that  were  incurred. 
Itappaaring,  however,  after  considerable  discussion, 
that  no  case  precisely  of  this  sort  had  been  before 
the  courts  above,  and  it  being  thought  desirable 
that  a  judicial  construction  as  to  liability  consequent 
on  such  acts  should  be  obtained,  the  call  was  ad- 
journed, on  an  arrangement  that  an  appeal  shall  be 
taken  in  some  one  selected  case,  to  try  the  question, 
on  the  first  seal  day  of  next  Term. — I)aily  Newi. 

London  and  Biruinoham  Extknsion  Rail- 
way.— On  Friday,  after  considerable  discussion 
hefcav  Master  Blunt,  it  was  agreed  that  the  claim  of 
lit.  Prichard,  the  engineer,  of  5,000/.  should  be  re-' 
&ned  to  the  arbitration  of  counsel.  There  are 
between  15,000/.  and  20,000/.  of  chiims  disputed  to 
be  bKwgbt  in  by  Mr.  Croyadill,  the  official  manager, 
•nd  bis  solicitors,  Messrs.  Hanalip  and  Manning. — 
JMly  Newi. 

Hull  Public  Batb  Company. — On  Friday  Sir 
Wm.  Home  placed  on  the  list,  with  five  exceptions, 
«idl>U  sharMiolders  in  class  2,  of  contributories 
who  had  agreed  to  take  one  share  each,  on  produc- 
tion of  the  share  certificates  which  bad  endorsed  on 
thaoi  that  the  parties  had  paid  the  first  and  second 
mU.  The  five  cases  in  question  were  excused  on 
the  pradnction  of  affidavits  stating  that  the  payments 
mode  by  the  parties  were  in  the  nature  of  "  chari- 
table donations."  The  whole  of  the  third  class 
luwing  been  expunged,  the  list  of  contributories  is 
now  settled,  and  the  next  matter  will  be  a  calL — 
Jkai]/  Newt. 

Ska,  Firk,  Life  Assurance  Company. — On 
Friday  a  claim  of  Mr.  C.  T.  Pratt,  in  respect  of  a 
bill  of  exchange  for  300/.  was  brought  in  to  be 
allowed  under  this  estate.  It  was  opposed  by  Gals- 
wortiiy,  solicitor  to  the  official  manager,  Mr.  Ernest, 
4M  the  ground  of  informality  on  the  face  of  the  bill, 
and  its  being  negotiated  by  Mr.  Augustus  Colling- 
bridge,  the  managing  director  of  the  company  (by 
whom  it  was  drawn  in  his  own  fovour)  after  the 
company  had  failed.  His  Honour  intimated  that  he 
ahoiad  send  the  claim  to  be  tried  at  common  law. — 
•Saify  Nttei. 

National  Disintectid  and  Dry  Manure 
Company. — On  Wednesday,  at  the  instance  of  the 
offiiaal  manager,  Mr.  Harding,  a  meeting  was  held, 
Iiefore  Master  Farrer,  to  declare  a  further  call  of 
2/.  per  share  on  all  the  shareholders  included  in  the 
listB  of  contributories.  The  contribntories  in  attend- 


ance took  wveral  objections,  both  special  and  gene-  !  being  no  system  of  ngisteriBg  deeda.  When  a  warn 
ral,  against  the  call  being  made  at  present,  and  ulti-  _  of  money  was  to  be  borrawed,  an  abstract  of  the 
mately  the  Master  directed  that  it  should  be  declared,  i  title  of  the  property  on  which  money  wJk  to  be  hat 
subject  to  one  of  the  contributories  (Mr.  Alexander)  .  was  made  for  IJie  aesuraaoe ;  this  nniiaailiin  vm 
shewing  cause  on  Monday  next  against  its  imposition,  attended  with  an  expense  varying  from  fMir  ts 
— Ibid.  seven  per  oant.  and  after  it  was  incorred  the  loaded 

Eastern  Counties  Junction  and  Southend   owner  was  still  at  the  merey  of  the  Jnansanoe  afiB% 
Railway. — On  Monday  a  meeting  was  held  before   which  muht  either  refuse  to  lead  or  extort  a  '  '  ' 
Master  Sir  William  Home,  to  consider  &«  eases  of  |  degree  of  inteiest  than  vras  at  fint 
some  provisional  committeemen,   which  had  been  :  ~ 
ailjonrned  from  the  last  occasion.    In  the  case  of  ■ 
Mr.  North,  whom  the  official  manager  sought  to  i 
have  placed  on  the  list  in  respect  of  100  shares,  Mr.  ; 
Glasse,    who   represented   the  former,    contended 

that  the  name  of  his  client  should  be  struck  off,  en  , 

the  ground  that  he  had  applied  by  letter  for  100   oat  a  subdivision  of  property  existing,      h 

-1 — f  nni 1.     1 i^ 1  *Ui-4-  I...  1...]     L>^— _— .     2«_ J 1  & 11    l:.  , .. 


It  was  mn<^  better  for  the  proprietor  to  pay  t^  ptice 
demanded  than  again  subject  all  his  title-deeda  to  in- 
spection. The  same  thing  was  to  be  obeerred  wMfc 
hiod,  wherethe  same  set  of  deedsrepresented  piuyait| 
in  whidi  a  variety  of  persons  had  dMTereat  ialwiBils, 
and  tills  state  of  things  may  often  have  ■'irie**^  wU> 


shares  of  20/.  each,  whereas  it  appeared  that  he  had 
been  allotted  that  number  at  25/.  each  share.  His 
Honour,  considering  the  objection  insurmountable, 
directed  the  name  of  Mr.  North  to  be  expun^  from 
the  list.  The  other  cases  taken  were  again  post- 
poned, and  none  of  them  presented  any  teatmes  of 
general  interest — Cknnielt. 


PETITIONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  &c. 

f  Annonneed,  inaed,  and  nude  dating  the  past  weak.] 
SUao  and  Slkamion  SaUmaf  Oompanf.—To  settle,  on  IMt 

Apnl,  the  list  of  xnembm  ana  oontribntoriei  so  &r  as 

relstM  to  class  A. ;  sod  on  the  15th  April  to  settle  list 

as  to  all  penoos  therein  not  included  in  olaw  A. — 

Farrer. 
Ttmtint  Lffii  Ammmcc  Compmf.—Oiil  «f  Ml.  per  shore, 

by  Ksrch  29.— Home. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 


A.  oave  an  estate  to  trustees  on  trust  (subject  to 
an  annuity  to  the  widow)  to  assign  same  equally 
between  his  eight  children  when  they  should  attain 
the  age  of  twenty-one ;  in  the  meantime  to  pay  to 
his  wife,  or  otherwise  to  apply,  the  proceeds  of  their 
respective  shares  towsrds  their  respective  mainte- 
nance and  education  ;  and  in  case  of  Qte  death  of 
any  one  under  age,  that  share,  with  the  accumula- 
tion, to  go  to  the  children  attaining  the  age  of 
twenty-one.      The    mother    had    maintained    the 
children,  uid  it  was  hdd  that  she  was  entitled  in 
respect  thereof  to  receive  the  rents  and  profits  of  the 
estate  without  acoounting  for  the  same.    The  prin- 
ciple to  be  dednced  from  this  caae  was  dius  stated  : 
^'  tiiat  where  the  interest  of  cibildrens'  legacies  is 
given  to  a  parent,  to  be  appliedfor  or  towu^  their 
maintenance  and  education,  there,  in  the  absence  of 
anythhig  indicating  a  contrary  intention,  the  parent 
tekes  the  interest  subject  to  no  account,  provided 
only  that  he  dischargee  the  duty  imposed  on  him  of 
mainteining  and  educating  the  children."    Another 
wUl  aue  is  that  of  AfoWiaur  v.  Hartley,  16  Law 
T.  551.    Thedeviae  was  to  testator's  son  J.: — "I 
will  that  my  son  J.  being  attained  twenty-five  years 
of  age,  be  let  into  possession  of  all  my  property, 
real  and  personal,  which  remains  on  this  express 
and  unalterable  condition — that  neither  he  nor  his 
heirs  to  the  third  generation  shall  have  power  to 
sell  or  mortgage  any  part  of  the  freehold  estate,  &c. 
But  mark,  if  Uie  tmstees  do  not  sell  the  coal,  but 
mortgage  the  estate,  I  empower  J.  or  his  heirs  to 
sell  it  to  pay  off  the  mortgage,  but  not  otherwise  ; 
and  in  like  manner  I  debar  bim  and  his  heirs  from 
selling  or  transferring  those  cottages,  &c.  it  being 
the   desire  that  they  be  kept  in  the  W.  name. 
I2th.    If    it    should    happen    that    my    son    J. 
die  without  leaving  lawful  issue,  it  is  my  will  that 
my  daughter  Ann  shall  have  his  share,  subject  to 
the  same  restrictions,  &c.     13th.  Now  if  it  shall 
please  God  to  take  away  both  Ann  and  John  under 
age,  and  without  leaving  lawful  issue,  I  give  and 
bequeath  to  my  brother  Joseph  W.  and  his  heirs 
for  ever,  all  those,"  &c.  J.  attrined  twenty-five  and 
died  without  issue.     Ann  died  an  infant.     It  was 
held  that  Joseph  took  an  estate  in  remainder,  and 
that  the  devisee  of  J.  took  no  eetate,  the  first  gift 
to  him  being  deemed  an  ttUUt  tail,  and  not  an 
estate  in  fee  :— 

The  debate  on  the  Seffittraiion  vf  Auuraneei 
Bill  is  mndi  too  long  to  be  extracted  here;  bnt 
some  pointa  of  it  will  be  useful  for  reference.  Lord 
Caupbbll  introduced  it  vrith  a  very  interesting 
and  leamed  review  of  the  experience  of  the  Regis- 
tration of  Deeds  so  for  as  it  had  been  paltiaKy 
adopted  in  this  country.  He  pointed  out  the  pre- 
sent difficulties  and  expenses  attendant  upon  an  in- 
vestigation of  title. 

And  in  considering  this  subject  one  conld  not 


instances,  if  a  person  wanted  to  sdl  his  liiteieat,  tie 
inconvenienoe  of  not  being  able  to  get  Ms  deeds  w« 
enonnoos.  Hey  were  sometimes  lost.  ¥et  it  be 
wanted  to  sell  his  propeity  he  was  bsond  to  give 
attested  copies  of  flie  deads,  and  to  prodaee  tiiaai 
when  requred;  and,  if  he  did  not  do  so,  he  was 
liable  to  heavy  damages.  The  expense  of  tlieae 
attested  copies  vras  enormons,  which  woold  be  on- 
tirely  avoided  if  there  were  a  regalar  deposktaty 
where  all  deeds  were  TC<KBirBd  to  be  registesad.  WImd 
he  vras  on  the  commission  of  inquiry  into  the  OMe 
of  the  burdens  on  landed  property,  aoaaewos  braa^ 
before  the  notioe  of  the  oommiaaioaen,  in  wWeb  a 
gentleman  sold  a  small  praperty,  and  he  enterad  mlft 
tbe_  usual  covenants  that  he  would  give  altsslsl 
copies  of  the  deeds,  and  produce  the  niigiiials.  He 
soon  found  this  to  be  an  alarming  burden  whioh  he 
had  taken  upon  himself.  A  shmiff's  attorney  op- 
posed  him,  who  filed  a  bill  in  Chancery  to  eoapsi 
him  to  prodnoe  the  attested  copies.  Upon  miaii- 
nation  it  was  found  tiiat  Ihey  wtmld  amoaattp 
more  than  the  vrfaole  sum  of  tiie  pmrhaae  mcsisy. 
The  generous  attorney  tlien  oonsented  towaiaaaD 
right  to  the  attested  -copies,  if  die  inith  isaii 
waived  all  right  to  the  purchase-money' 
tion  to  which  the  latter  was  obliged  to  i 


His  Lordship  than -ttated  the  ootlinea  of  the  pm- 
poeed  measDre: — 

The  Bill  proposed  that  there  should  be  oneregiB- 
tration-ofSce  for  the  whole  kingdom  of  Bnglaad  aod 
Wales.   He  had  no  doubt  that  was  greatly  mefuaHs 
to  having  a  number  of  provincial  offices.     When  tft 
WW  a  member  of  the  Lower  House  of  BsriiaiaeBt 
there  was  an  offer  made  to  him  that  if  he  wrmld 
allow  his  Bill  to  bo  changed  into  a  Bill  for  estaUiafa- 
ing  registration  offices  in  every  county  in  the  Idnr- 
dom,  all  opposition  would  be  withdrawn.     He  oo- 
jecteid  to  that  proposition  for  many  reasons ;  for  not 
only  would  the  expense  be  infinitely  greater,  but  tin 
business  would  not  be  neoriy  so  wdl  managed. 
There  would  not  be  the  same  uniformity  of  »y**in. 
They  must  either  have  had  large  districta,  sod  ihai 
the  inconvenience  was  just  as  great  as  if  they  had  hat 
one,  or  they  should  have  small  districts,  an]  than 
the  number  of  offidals  would  be  multiplied  to  auA 
an  extent  as  to  leave  no  dianoe  of  onifbrmity  be- 
sides encumbering  tiie  country  with  a  heavy  expeofi- 
ture.  Therefore,  the  Bill  proposed  that  there  aboida 
be  but  one  registration-office.    Then  with  renrd  to 
the  mode  of  registry.    In  Yorkdiire,  in  MidSleaac, 
and  in  Ireland,  the  registration  is  made  by  gfring 
a  short  synopsis  of  the  deed,  stating  the  piliea 
to  it,  and  sometimes  the  protective  part  of  the  deed. 
This  was  found  ineCbctoal,  and  did  net  answer  the 
whole  purpose  of  registration.    It  did  not  give  fte 
neoesBary  or  required  information.  The  Bill  mpiaad 
that  the  deed  itself,  or  a  copy  of  it,  shooU  be  itaus 
riled.  This  would  be  leas  expeoaive,  sea  copy  ooDhlfaa 
made  by  any  person,  whereas  an  abstraet  wtadd 
require  the  aervioes  of  a  piufessioaal  man.  Tlw  asat 
point  was  with  regard  to  an  index.    Ahhoofdi  then 
was  to  be  but  one  registration-office  for  all  BafflaDd 
and  Wales,  than  should  not  he  only  one  index. 
The  country  shonld  be  divided  into  districts,  sad  it 
was  suggested  that  the  poor-law  unions  should  ba 
adopted  as  the  basis  of  that  division.    Then  caata  m 
very  important  point,  on  which  the 
were  divided,  namely,  the  mode  by  which  die  < 
should  be  mode  in  the  index,  in  order  to  sec 
eoay  leforence  to  the  exact  deed.    The  laB  whidi  1m 
had  introduced  in  the  Lower   House  was  dtiaAf 
drawn  b^  one  of  the  most  accomplished  and  ahae 
lawyen  m  the  profession— :Mr.  DuvaL    He  wooU 
relate  to  their  Lordships  an  anecdote  vdiieh  aaa 
illosliative  of  his  entire  devotion  to  his  protesiasMl 
parsaita.    A  gentiemsn  one  day  said  to  Mr.  Ooval, 
"  Bnt  do  yen  not  find  it  very  dull  work  | 


aot  nna  it  very  dnu  work  poiiiic  fraoa 
moming  until  nigiit  over  those  dusty  shessijiaa  ?** 


Why,"  said  the  Other,  "tobesnre,  it  u  a  littla 
dull,  but  every  now  and  then  I  come  seioss  a 
brilliant  deed,  drawn  by  a  great  master,  aod  Uto 
beauty  of  that  recompenses  me  for  the  weari- 
ness of  all  the  others."  Mr.  Jhmi  invented 
a  system  for  the  indexing  of  deeds.  Befine  Via 
time  the  only  mode  of  reference  vras  by  meaaa 
of  an  alphabet  of  the  names  of  the  grantors,  bat 
this  was  found  to  be  extremely  unsatistactary.    And 


avoid  noticing  the  heavy  expenditure  incurred  in  i  where,  in  Middlesex,  they  had   100   Joneses 
negotiating  a  mortgage,  mainly  caused  by  there  '  Smiths  executing  deeds  of  all  descriptions  every  day. 
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'the  odIt  war  yoa  could  be  quite  snre'tlut  Jones 
or  Smith  iud  not  executed  a  deed  prior  to  yours 
-was  by  lookine  at  every  deed  that  Jones  or  Smitii 
eTer  made.  To  obviate  this  difficulty  Mr.  Duval 
-derised  the  following  plan :— The  first  deed  affecting 
the  iiroper^  vat  put  on  the  register,  and  to  that  he 
gBTe  a  ^mbol,  which  symbol  was  put  upon  the  in- 
dex, and  when  you  wished  to  know  what  deeds  were 
nude  affecting  the  property  you  looked  to  the 
•ymbol,  and  yon  found  that  they  were  all  registered 
under  that  symbol.  There  was  this  difficidty— to 
identify  the  deed  so  symbolized  on  the  index. 
Although  he  concurred  in  the  value  of  the  plan,  he 
had  aomc  misgivings  respecting  it,  and  he  had  a 
longing  after  maps.  It  was  then  objected  that 
efficient  maps  were  not  easily  obtainable,  and  would 
be  very  expensive.  That  difficulty  had  been  neatly 
supplied  by  the  Ordnance  survey.  Maps  iim  been 
made  for  the  Tithe  Commissioners,  and  there  bad 
been  also  maps  mode  for  the  poor-law  assessment 
valuation.  In  fact,  there  were  public  maps  for  the 
larger  portion  of  the  land  of  the  kingdom.  Inasmuch 
as  this  Bill  proposed  that  maps  should  be  used 
JwatMid  of  the  symbol,  he  considered  it  was  an  im- 
•prorement  upon  the  former.  It  was  true  that 
lit.  Humphrey,  whom 'his  noble  friend  upon  Oxa 
woolaack  had  promoted  to  a  Mastership  in  Oiaiwery — 
trhich  appointment,  he  begged  to  say,  met  wiUt  the 
unanimous  approbation  of  ibe  profession,  and  was 
«a  earnest  of  the  moaner  in  which  his  noble  friend 
would  bestow  his  patronise— it  was  true  that  he  and 
Mr.  Browne  were  averse  to  this  arrangement,  but, 
having  paid  a  great  deal  of  attention  to  the  subject 
for  many  years,  be  was  a  convert  to  the  maps.  This 
poblic  map  should  be  divided  into  compartments, 
•ad  dien  uiere  would  be  a  corresponding  reference 
in  the  index  to  those  maps.  All  the  person  making 
iiKiairy  had  to  do  was  to  go  to  the  map  of  the  dis- 
trict, and  see  the  marks  of  the  land,  and  then  go  to 
the  number  of  the  index,  which  would  tell  him  whe- 
ther there  had  been  any  deed  registered  affecting  the 
land.  What  he  was  afraid  of  in  Mr.  Duval's  plan 
was  that  there  was  nothing  to  connect  the  deed  sym- 
bolised with  the  deed  conveying  interest  away  in  the 
land.  Bnt  now  they  had  the  map  marked  with  the 
number  of  the  land  to  be  conveyed,  which  fully  and 
•t  once  identified  the  property.  The  next  great 
qneation  was  with  respect  to  notice.  At  present  the 
law  provided  that  if  a  person  to  whom  notice  has 
been  given  that  a  deed  affecting  the  property  has 
not  been  registered,  that  notice  is  held  si^cient  to 
prevail.  lie  believed  that  to  be  a  great  evil.  No 
such  custom  existed  in  France,  nor  did  it  prevail 
in  Seotland.  Bnt  in  £ngland  Lord  Hardwicke  had 
laid  it  down  that  a  person  who  claimed  under  a  re- 
^(tered  deed  was  to  have  that  claim  postponed  in 
nvour  of  a  prior  deed  unre^tered,  if  it  eonld  be 
A«wn  that  notice  had  been  given  of  its  nm-registry. 
Hon  uncertainty  and  more  litigation  hod  been 
eaosed  by  this  doctrine  than  almost  by  any  other, 
and  the  rule,  therefore,  had  been  laid  down  that  no 
person  should  be  affected  by  any  deed  which  is  not 
registered,  and  that  the  doctrine  of  documentary 
notice  shall  be  exploded.  With  regard  to  the  general 
objections  to  the  Bill,  he  would  shortly  notice  them. 
In  the  first  place  it  was  said  this  was  a  great  inne- 
vatisn.  On  the  contrary,  it  was  a  return  to  ttie  an- 
-dent  simplicity  of  the  common  law  of  Baglaad. 
Besides,  this  custom  prevailed  in  some  counties  in 
£agland  and  in  Scotland,  and  had  been  found,  not- 
withstanding its  defects,  to  be  most  beneficial  in  Ire- 
land. Almost  in  every  country  in  the  world  they 
had  a  raster  of  some  kind  or  another,  and  in  no 
country  had  it  been  found  to  work  prejudicially. 
Then,  with  regard  to  the  expense  of  a  registry-office, 
he  remembered  it  had  been  proved  in  the  committee, 
that  for  a  sum  of  20,000/.  there  might  have  been  an 
icon  bnflding  erected  which  would  Irald  dl  the  deeds 
■registered  in  a  century.  Then,  ten  or  fifteen  shiUings 
would  defray  all  the  expenses  of  the  transmission  of 
tin  deed  to  London,  which  was  a  small  sum  to  pay 
for  the  enormous  advantages  which  accrued  there- 
from. It  bad  never  cnterM  into  their  imagination 
to  make  this  Bill  retrospective ;  and  with  regard  to 
tbe  exposure  which  it  was  alleged  would  be  conse- 
quent upon  this  registry,  all  transactions  such  as 
mortgages  were  genially  pretty  well  known  already 
in  the  neighbourhood  of  the  property  where  they 
took  place;  but  means  could  oe  taken^to  prevent 
'impertinent  curiosity. 

Lords  Bbodoham  snd  Biavmoht  approved 
the  Bin. 

Lord  Crakwobth  promised  his  cordial  assist- 
once  in  perfecting  and  passing  it  into  a  law.  His 
lordship  added  :— 

The  observation  he  wished  to  make  had  reference 
to  what  was  said,  most  truly,  by  his  noble  and 
komed  friend,  that  this  was  not  a  matter  of  such 
legal  interest  that  any  member  of  their  lordships' 
Heose  might  not  perfeetlv  apprehend  it.  It  was 
important  that  that  should  be  understood,  in  order 
to  the  eventual  success  of  the  raeasnie.  It  was, 
pariiajpe,  net  altogether  useless  to  tiiose  members 
of  their  lordships'  House  who  were  not  of  the  legal 
profession,  to  point  out  in  a  word  the  advantage  of 


this  Bni  to  them.  For  the  fhtnre,  if  a  register  of 
assurances  was  established,  the  proposition  which 
would  hove  to  be  established  on  every  sale  or  mort- 
gage, would  be  a  positive  and  not  a  negative  one. 
Every  man  disposing  of  property  had  now  to  prove, 
negatively,  that  there  were  no  other  deeds  than 
those  he  produced  affecting  the  title ;  but,  under  the 
practice  which  this  BiQ  s->ught  to  introduce,  that 
proposition  would  be  established  positively.  Now, 
that  was  a  very  aimple  proposition,  and  one  which 
every  member  of  their  lordships'  House  ought 
constantly  to  bear  in  mind  in  looking  at  the  Kll 
before  tbem. 

The  Bill  was  read  a  second  time  and  referred  to 
a  select  cooMnittee.    ______ 

EE6I8TRATION  OF  DEEDS. 

TO  THE   EDITOn  OV  THE   LA'W  TIUBS. 

Sir, — A  measure  for  the  Registration  of  Deeds 
will  be  found  of  great  public  security,  and  ibis 
every  practitioner  must  allow.  Bnt  in  onler  to  make 
it  really  useful  it  should  unquestionably  be  a  eonnty 
or  district  registry, — a  metavpolitan  register  would 
not  only  be  very  expensive,  but,  in  point  of  utility, 
next  to  useless. 

I  think  it  must  be  admitted  that  the  person  who 
is  called  upon  to  make  searches  should  have  some 
previous  knowledge  of  the  title  in  respect  of  which 
the  search  is  to  be  made.  If  this  be  conceded,  then 
it  becomes  obvious  thata  pnrrfaaser  ooald  not  afford  to 
pay  the  London  agent,  and  his  country  attorney  also, 
for  pemsing  &e  abstract ;  and  it  is  equally  clear  the 
country  attorney  would  not  feel  eomrartable  in  dde- 
gating  to  lus  agent  a  duty  so  important,  and  himself 
retain  the  personal  responsibility  which  attaches  to 
him  in  seeing  that  his  client  has  a  good  title  given 
him. 

If  each  county  had  its  register,  and  the  Isarser 
counties  had  two  district  registries  (as  there  are  two 
now  in  Torkthire),  an  attorney  would  in  that  case 
generally  arrange  to  make  two  or  three  searches  as 
to  diSwent  titin  at  the  same  time,  and,  in  like  man- 
ner, register  deeds,  apportioning  his  exproses  between 
his  clients,  which,  I  believe,  is  frequently  done  in 
Yorkshire.  I  am.  Sir,  yours,  &c.  A.  B. 


NINTH  REPORT  OF  THE  COPYHOLD 
COMMISSIONERS. 
Oopykold  Osmaission,  Sse.  SO,  UCO. 

Sib,— 'We  have  the  honour  of  presenting  to  joa 

ir  ninth  report  and  annexed  list  of  enfnmduse. 
ments,  wlridi  have  been  comolated,  or  nearly  com- 
pleted, since  oar  last  renort.  They  exceed  in  import- 
aace  uid  extent  the  enfranchisements  effected  in  any 
precsdiag  year  since  the  commission  was  established, 
and  we  have  reason  to  suppose  that  many  others  are 
in  progress ;  bnt  the  measure  will  aot  get  into  com- 
plete operation  while  the  prospects  of  farther  im- 
mediate legislation  on  the  subject  are  doubtful. 

We  believe  that  a  very  general  wish  exists  for  the 
granting  additional  powers  and  faoilities  to  a  com- 
plete enfranchisement  of  all  copyhidd  lands. 

Without  alluding  to  questions  doubtful  or  likely  to 
be  disputed,  we  may  mention  two  poiats  wUeh 
would  probably  he  easily  conceded. 

The  first  is  the  allowing  commutstioas  and  en- 
franchisements tn  be  eflected  for  money  rent-ohacpss. 
By  the  existing  Acts  they  can  only  be  eflected  for 
com  lent-oharges. 

The  other  point  is  to  allow  tbree-foaiths  of  the 
tenants  in  number  and  value  in  a  manor,  with  the 
consent  of  the  lord,  to  hind  Ute  remaining  fourth  in 
enfhmchisemenls.  Tiiis  pawer  has  already  been 
confer  led  on  the  lard  and  tenants  in  commutations. 

The  coneassisn  of  these  points  would,  vre  believe, 
eonsiderably  increase  the  number  of  enfirsnehise- 
mmts. 

On  wider  measures  for  compulsion,  we  do  not 
tfahik  it  necessary  to  add  anything  to  the  substance 
of  our  former  reports. 

We  have  the  honour  tn  be.  Sir. 

Your  obedient  and  faithfid  servaalSi 
Wif.  Blaiubc, 
T.  WEirrwoaTB  Bvlles, 
Rn.  Jokes. 

The  Right  Hon.  Sir  G.  Gray,  Bart  M.P.  &e. 


REPORT  OF  THE  TITHE  COMMISSIONERS. 

Tithe  Comnuiion  Offi«,  Feb.  SI,  18S1. 

SiBi^It  is  our  duty  to  report  to  you  the  progress 
of  the  Commutatioo  of  Tithes  in  England  and 
Wales  to  tiie  dose  of  the  year  1850. 

We  have  received  notice  that  voluntary  proceed- 
ings have  commenced  in  9,634  tithe  districts; 
of  these  notices  one  was  received  daring  the  year 
1850. 

We  have  received  7,070  agreements,  and  con- 
firmed 6,778;  of  these  two  have  been  received  and 
two  eonfirmad  dnring  the  year  1850. 

6,966  notioes  for  msldng  awards  have  been 
issnad,  of  which  213  were  issued. daring  the  year 
1850. 

We  have  leoaived  5,529  drafts  of  compulsory 
awards,  and  confirmed  5,260;  of  dieae  173  have 


been  received,  and  218  have  been  confirmed  during 
the  year  1850. 

We  have  received  11,424  apportionments,  and 
confirmed  11,246;  and  of  these  320  have  been  re- 
ceived, and  353  confirmed  during  the  year  1850. 

In  12,038  tithe  districts,  as  will  be  seen  from  the 
above  statement,  the  rent-charges  to  be  hereafiar 
!  paid  have  been  finally  established  by  confirmed 
agreements  or  confirmed  awards. 

We  have  in  our  possession  agreements  and  diafts 
of  awards  as  yet  unconfirmed,  which  will  include  M. 
additional  tithe  districts,  and  make  a  total,  when 
completed,  of  12,599  districts,  in  which  tbe  tithes 
will  have  been  commuted. 

652  altered  apportionments  were  made  by  the 
Tithe  Commissioners  up  to  the  Slst  December, 
1850,  of  which  522  were  confirmed. 

At  that  date  exchanges  of  glebe  lands  were  effected 
in  358  places,  and  39  such  exchanges  were  in  pro- 
gress. 

At  the  close  of  1850  we  had  confirmed  12,344 
distinct  mergers  of  tithes. 

As  the  term  for  which  (his  commission  has  been 
renewed  is  more  nearly  approached,  it  becomes 
evident  that  although  the  great  work  of  commutation 
is  substantially  achieved,  there  must  remain  for  a 
time  unfinished  portions  of  it,  which  must  be  com- 
pleted before  a  quieting  Act  fotaUy  extingnishing  all 
tithe  can  properly  be  passed. 

It  is  also  dear  that  powers  connected  with  tithes  and 
rent-charges  must  exist  somevrhere  at  the  expiration 
of  the  present  Tithe  Commission.  Of  these  powers 
some  must  be  permanent,  some  temporary. 

Of  the  work  remainingfinallyto  complete  the  conk- 
mutation,  and  prepare  a  quieting  Act,  it  may  be 
found  expedient,  to  prevent  delays,  a^tation,  and 
expense,  to  deal  with  a  part  summarily  mstead  of  by 
those  regular  processes  by  which  the  bulk  of  ^e 
tithes  have  been  commuteo. 

It  may  be  nsefol  to  say  a  few  words  on  eadi  of 
these  heads  of  future  arrangements.  The  powers 
that  must  permanently  exist  relate — 

1.  To  the  custody  and  use  of  documents  and 
maps,  and  a  legal  power  of  giving  attested  copies  of 
them. 

2.  To  re-apportionments  on  the  division  of  estates, 
and  to  the  separation  of  gross  rent-charges  into  db- 
tinct  portions,  when  the  interest  in  such  rent-charges 
be<»mes  divided  among  two  or  more  persons. 

3.  To  the  creation  of  extraordinary  charges  for 
hops  and  market  gardens. 

4.  To  the  redemption  of  small  rent-charges. 

5.  "To  the  setting  out  and  defining  glebe  where  its 
position  and  boundaries  are  unknown,  and  to.  ex- 
changing ecclesiastical  lands  and  rent-charges. 

6.  To  authorizing  mergers  where  lands  and  rent- 
chams  now  held  separately  come  into  the  same 
hands. 

The  powers  which  will  be  necessary  only  for  a  time 
relate  to— 

1.  1  he  sale  of  tithe  bams  and  buildiags. 

2.  The  taxation  of  valuers'  bills,  and  the  giving  of 
authority  to  collect  them. 

3.  A  power  of  confirming  such  apportionments  to 
cannot  be  got  in  before  the  extinction  of  the  present 
Commission. 

4.  To  the  completion  of  coses  now  litigatisg  in  the 
Superior  Courts. 

5.  To  the  applying  the  powers  as  to  old  and  im- 
perfect agreements  for  giving  land  for  tithes,  created 
by  5  &  6  Vict.  c.  54,  b.  7,  to  the  case  of  a  few  endo- 
snre  awards,  of  which  the  arrangements  have  not 
becB  Vs^lly  complstad,  if  Pai^ament  sbaU  be 
pleased  to  extend  those  powers  for  that  purpose. 

In  some  cases,  where  the  lands  and  tithes  are  re- 
ported to  us  to  belong  to  the  same  person,  we  find  it 
impossible  to  get  in  mergers ;  and  if  we  are  to  map 
lands  and  apportion  rent-charges  in  sudh  eases,  gseat 
agitation  wonld  be  created,  and  a  vast  unnecessary 
expense  incurred.  Perhaps  it  might  be  advisable  to 
merge  the  tithes  by  Act  of  Parliament  in  such  cases, 
reserving  the  rights  of  all  parties  interested  in  the 
tithes  at  the  time.  In  a  very  few  cases,  where  dif- 
ferent parties  have  interests  in  the  tithes  and  in  the 
lands,  some  litigation  might  fallow;  bnt  in  most, 
even  of  these  eases,  after  full  notice,  this  litigation 
would  proceed  from  the  neglect  of  the  parties,  and 
be  a  much  less  evil  than  the  compulsory  commuta- 
tion and  apportionment  of  the  whole  of  such  tithes. 

In  another  class  of  cases  minute  rent-charges 
mnst  be  estsfalisbtd,  whieh  it  will  be  probably  fouad 
impossible  to  persuade  the  parties  to  redeem  or  ap- 
portion voluntarily,  and  which  will  create  dispropor- 
tionate burthens  if  they  are  apportioned  compid- 
sorily.  For  instance,  the  township  of  Great  Clay- 
brook,  in  the  county  of  Leicester,  consists  of  1071 
acres,  and  contains  ninety-eight  houses;  the  osdy 
tithes  remaining  to  be  commuted  are  the  tithes  of 
pigs,  worth  20b.  ;  and  the  tithes  of  a  miU,  worth  Ss. 
To  establish  a  rent-cha«ge  of  25s.  and  to  proceed  by 
map  and  apportionment  to  finish  the  commutation 
would  be  a  naidi  and  bnrthensome  proceeding. 

There  are  apparently  100  cases  of  like  charactsr  in 
,fte  Nnth  of  EngfauM,  in  whidi  it  would  be  im- 
possibls  to  oompMte  a  formal  commutation  at  an 
expense  amountmg  to  less  than  from  fifty  to  100 
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yean*  purchase  of  the  annual  value  of  the  rent- 
charge  ;  and  of  thia  the  expense  to  the  public  would 
amount  to  a  considerable  proportion. 

It  is  true  the  landowners  might  redeem  these 
Tent-cbarzes ;  but  where  they  are  numerous,  we  find 
h  impossible  to  persuade  them  to  do  so. 

In  such  cases  we  think  the  rent-charges  might, 
in  the  fint  instance,  be  charged  on  the  parish  rates. 

It  might  be  made  the  duty  of  the  parish  officers  to 
call  •  meeting,  and  attempt  to  get  the  parties  to 
agree  to  a  volantsry  apportionment,  to  be  enrolled 
in  the  parish  books;  and  if  such  agreement  could 
not  be  obtained,  the  overseers  might  call  magistrates 
to  apportion  and  make  a  like  enrolment,  and  thus 
the  enormous  expense  of  maps  and  all  the  regular 
processes  of  apportionment  would  be  avoided ;  or  it 
mi^t  be  prefermble  that  in  cases  of  such  trifling 
amount  the  rent-charge  should  be  compnlsorily 
redeemed. 

The  redemption  might  be  fixed  at  twenty-four 
years'  purchase  on  the  sum  awarded,  and  the  money 
might,  in  the  first  instance,  be  made  payable  by  the 
overseers  and  churchwardens  of  the  parish,  who 
might  be  directed  to  make  a  rate  and  levy  the 
amount  upon  the  parties,  giving  dissentienta  a  right 
of  appeal  to  the  magistrates  of  the  district. 

Tnese  are  rather  rongh  measures,  though  we 
believe  them  to  be  justifiable. 

What  we  have  next  to  recommend  would  perhaps 
smooth  the  operation,  or  at  all  events  greatly  reduce 
the  number  of  cases. 

The  final  consummation  of  the  commutation  must 
be  an  Act  declaring  tithes  to  have  ceased  to  exist, 
and  forbidding  courts  of  justice  to  entertain  claims 
for  them. 

We  do  not  think  this  should  be  hastily  done. 

When  the  Tithe  Commission  expires,  most  of  its 
powers  should  be  maintained  in  some  hands. 

Full  notice  should  be  given  by  Parliament,  that 
after  a  reasonable  period,  perhaps  three  years,  all 
claims  to  tithe  would  be  aimihilated ;  and  towards 
the  end  of  that  period,  the  mergers  and  small  rent- 
charges  remaining,  might,  without  tenable  ground  of 
complaint,  be  de^t  with  in  the  summary  manner  we 
have  pointed  out. 

There  are  a  few.  perhaps  not  more  than  one  or 
two,  cases  of  small  acreable  moduses,  which  we  are 
of  opinion  should  be  left  as  they  are,  with  an  option 
of  ratnre  redemption. 

We  have  the  honour  to  be.  Sir, 
Yonr  very  obedient  servants, 
Wm.  Blamirb, 

Tbohas  Wentwortr  Bdlub, 
Rn.  Jones. 

To  the  Right  Hon.  Sir  G.  Grey,  hart.  M.P.  &c. 


THE    MERCANTILE   LAWYER. 

A  acKBTiON  of  considerable  importance  in 
BaDkruptcjr  has  just  been  decided  in  the  Court 
of  Review.  In  Ex  parte  Domford,  16  Law 
T.  553,  it  was  held,  that  upon  the  question  of 
grantinfi  the  bankrupt  his  certificate,  the  con- 
duct of  the  trader,  previous  to  the  passing;  of 
the  Bankruptcy  Consolidation  Act,  in  1 849,  in 
the  trade  in  respect  of  which  he  is  subsequently 
made  a  bankrupt,  may  be  taken  into  consider- 
ation. The  jud({ment,  which  is  extremely 
elaborate,  examines  what  acts  of  the  bankrupt 
are  to  be  considered  as  "  conduct  as  a  trader," 
within  the  meaning  of  that  Act.  In  Re  Neal, 
16  Law  T.  556,  it  was  held,  that  where  the 
certificate  had  been  suspended,  and  the  bank- 
rupt died  before  the  time  for  granting  it  had 
arrived,  the  representatives  of  the  bankrupt 
mtut  apply  for  it,  and  that  the  fact  of  the  death 
should  appear  on  the  certificate;  and  in  lie 
JDointf,  16  Law  T.  556,  it  was  held,  that  on  an 
adjudication  against  an  uncertificated  bank- 
rapt,  new  assignees  should  be  chosen. 

From  the  Admiralty  Court  we  have  a  report 
of  a  case  of  salvage.  In  The  Henry,  16  Law  T. 
553,  it  appeared  that  the  salvors  had  agreed  to 
assist  a  vessel  for  a  stipulated  sum.  After- 
wards they  refused  to  accept  it,  on  the  ground 
that  the  master  had  misstated  to  them  the  value 
of  the  cargo.  But,  inasmuch  as  there  was  no 
evidence  of  intentional  fraud  in  the  matter,  the 
agreement  was  held  to  be  binding.  An  im- 
portant principle  was  also  laid  down  by  the 
Court  thus : — "  I  cannot  assent  to  the  proposi- 
tion that  by  the  value  of  the  cargo  the  salvors 
are  to  determine  the  amount  of  the  agree- 
ment .  .  .  Salvors  are  not  entitled  to 
make  an  agreement  on  any  other  grounds  thap 
these :  the  extent  qf  danger  to  wUch  the  pro- 


perfy  to  be  salved  is  exposed,  the  degree  of 
labour  they  will  have  to  undergo,  tke  risk  to 
which  they  themselves  may  be  exposed,  and 
the  length  of  time  to  be  occupied ;  but  they 
are  not  to  speculate  on  the  value  of  the  cargo." 


BANKRUPTCY. 
A  PARLiAMBNTABT  paper  on  this  subject,  moved 
for  by  Mr.  Milner  Gibson,  presented  to  the  House 
of  Commons,  and  ordered  to  be  printed  on  the  17th 
July  last,  has  just  been  delivered.  It  is  an  abstract 
of  the  expenses  in  the  distribution  of  the  property  of 
bankrupts  in  the  district  courts,  shewing  the  gross 
claims  proved,  gross  assets  realised,  total  charges, 
amount  ordered  to  be  divided,  and  the  amount  of 
remuneration  paid  to  each  of  the  present  official 
assignees,  dittrnguishiug  expenses  of  offices,  clerks, 
&c.  The  period  for  which  the  list  of  bankruptcies 
are  given  is  from  January  1848,  to  August  1849. 

Birmingham. — In  the  department  of  Mr.  James 
Bittleston,  official  assignee,  60  cases :  gross  claims 
proved,  121,67U.  6s.  21d. ;  gross  assets  realised, 
23,733/.  16s.  9id. ;  total  chai|^,  6,072/.  I5s.  5d. ; 
expenses  of  offices  and  clerks,  5,900/. ;  net  amount  of 
this  official  assignee's  remuneration  from  11th  Nov. 
1842,  to  25th  March,  1850,  3,522/.  lis.  In  the  de- 
partment of  'Mr.  James  Christie,  77  cases :  gross 
claims,  243,914/.  3s.;  assets,  35,501/.  15s.  8d. 
charges,  19.247/.  188.  5d. ;  divided,  6,721/.  2s.  2d. 
office  expenses,  5,406/.  136.  4d. ;  remuneration  for 
six  years  and  ten  months,  10,704/.  12s.  9d.  In  ^e 
deputment  of  Mr.  Richard  Valpy,  97  cases  :  gross 
claims,  495,090/.  18s.  8d.:  gross  assets,  178,4442. 
I4s.  Id.;  charges.  29,321/.  I4s.  3d.;  divided, 
53,877/.14s.lld.;offioeexpensea,  6.000/.;  paid  to  this 
asmgnee  to  31st  August,  1849,  4,913/.  1  Is.  In  the  de- 
parfanent  of  Mr.  Whitmore,  90  cases :  gross  claims, 
106,181/.  8s.  6d. ;  gross  assets,  33,367/.  18s.  3d. ; 
charges,  28,995/.  19s.  4d. ;  divided,  7,229/.  16s.  j 
office  expenses,  2,400/. ;  remuneration  from  January 
1848  to  August  1849,  1,039/.  19s.  8d. 

Bristol.— In  the  department  of  Mr.  A.  J.  Acra- 
man,  71  cases:  gross  claims,  120,144/.  10s.  3d.; 
assets,  28,533/.  Is.  lOd. ;  charges,  25,380/.  17s.  lid. ; 
divided,  9,821/.  9s.  2d. ;  office  expenses,  2,400/. ; 
remuneration,  1843  to  1847,  2,895/.  16s.  3d.  In  the 
department  of  Mr.  T.  R.  Hutton,  73  cases :  gross 
claims.  91,141/.  98.  5d.;  assets,  21,205/.  6s.  2d.; 
charges,  7,409/.  19s.  lid. ;  divided,  4,700/.  10s.  3d. ; 
office  expenses,  4,355/. ;  remuneration  from  1843  to 
August,  1849,  3.077/.  13s.  In  the  department 
of  Mr.  E.  M.  Miller,  86  cases :  gross  claims, 
564,667/.  3«.  lid.;  assets,  29,3872.  4S.  Ud. ; 
charges,  24,400/.  Os.  lOd. ;  divided,  8,628/.  Is.  7d. ; 
office  expenses,  2.400/. ;  remuneration  from  1843  to 
1847,  3,661/.  68.  7d. 

Exeter. — In  the  department  of  Mr.  F.  Hema- 
man,  49  cases:  gross  claims,  250.403/.  6a.  lOd. ; 
assets,  190,529/.  9s.  6d.;  charges,  17,927/.  Us.  6d  ; 
divided,  94,604/.  17s.  9d.;  office  expenses,  400/. 
per  annum ;  remuneration  from  December,  1842, 
to  31st  December,  1847,  when  an  annual  divi- 
sion between  the  two  official  assignees  of  this 
district  took  place,  2,715/.  Us.  8d.  In  the  de- 
partment of  Mr.  H.  L.  Hirtzel,  63  cases :  gross 
claims,  201,470/.  2s.  Id. ;  assets.  50.231/.  Is.  3d. ; 
charges,  14,627/.  3s.  3d. ;  divided,  33,216/.  3s.  5d. ; 
remuneration  from  1842  to  1847,  4,470/.  lis.  2d. 

Leeds.— In  the  department  of  Mr.  T.  Carrick,  18 
cases:  gross  claims,  31,009/.  I3«.  3d.;  assets, 
7,987/.  Is.  8d. ;  charges,  3,889/.  Is.  7d;  divided, 
4,758/.  Us.  Id.;  remnneration  from  1st  June,  1848, 
to  1st  August,  1849, 33/.  13s.  3d.  In  the  department 
of  Mr.  H.  P.  Hope,  62  cases :  gross  claims, 
248,386/.  4s.  3d. ;  assets,  38,567/.  4s.  8d.;  charges, 
17,628/.  148.  6d.;  divided,  18,985/.  3s.  4d.;  office 
expenses,  3,500/. ;  remuneration,  firom  November 
1842  to  1849,  6.372/.  12s.  2d.  In  the  department  of 
Mr.  O.  W.  Freeman,  47  cases:  gross  daims, 
203,723/.  Os.  Id. ;  assets,  274,576/.  6s.  I^d. ;  charges, 
8,830/.  7s.  5d.;  divided,  17,511/.  10s.  5d.;  office 
expenses,  4,900/. ;  remnneration  from  1843  to  De- 
cember 1849,  7,172/.  Us.  9d.  In  the  department  of 
Mr.  O.  Young,  72  cases:  gross  claims, 
433,825/.  7s.  7id. ;  assets,  64,825/.  12s.  3d. ;  charges, 
16,007/.  48.  2d. ;  divided,  21,805/.  Us.  fid. ;  office 
charges.  3,900/. ;  remnneration  from  1843  to  Decem- 
ber 1849,  6,996/.  2s.  lOd. 

Liverpool. — In  the  department  of  Mr.  W.  Bird, 
53  cases:  gross  claims,  337,815/.  I2s.  9d. ;  assets, 
129,875/.  38.  6d. ;  charges,  10,999/.  I8s.  3d. ;  di- 
vided, 21,299/.  188.  3d.;  office  charges,  3,669/. 
8s.  Id.;  remuneration  from  1842  to  1849,6,096/.  2s. 
In  the  department  of  Mr.  J.  Cazenove,  64  cases : 
gross  claims,  1,324,857/.  15s.;  assets,  1,051.760/. 
128.  7d.;  charges,  18,134,  Us.  Ud. ;  divided, 
25,016/.  33.  Id. ;  office  expenses,  3,488/.  3s.  3d. ; 
remnneration,  1843,  to  31st  July,  1849,  5,437/.  Os.  6d. 
In  the  department  of  Mr.  C.  Morgan,  50  cases : 
gross  claims,  477,053/.  12s.  7d. ;  assets,  369,392/. 
19s.  4d. ;  charges,  17,341/.  198.  7d. ;  divided,  21,783/. 
4s.  9d. ;  office  expenses,  2,921/.  Is.  8d. ;  remunera- 
tion, January  1844  to  August  1849,  5,314/.  5s.  In 
the  department  of  Mr.  C.  Turner,  63  cases  :  gross 


claims,  1,688,888/.  Us.  9d. ;  assets,  647,786/.  12s. 2d.; 
charges,  76,219/.  Us.  7d. ;  divided,  80.47K.  9s.  7d.; 
remnneration  charged  from  January  1848  to  August 
1849,  4,251/.  48.  6d. 

Manchester. — In  the  department  of  Mr.  J. 
Fraser,  68  cases:  gross  claims,  380,050/.  7s.  3d.; 
assets,  42,741/.  17s.  7d. ;  charges,  18,135/.  ISs.  8d.; 
divided,  48,155/.  2s.  3d.;  office  expenses.  2,84!/. 
Us.  7d.  In  the  department  of  Mr.  J.  S.  Pot^  68 
cases:  gross  claims,  123,479/.  18s.  4d. ;  aaseb, 
42,120/.;  charges,  20,414/.  16b.  9d. ;  divided, 
16,609/.  12s.  In  thedepartment  of  Mr.  R.  P.Hobsoo. 
125  cases:  gross  daims,  1,465,148/.  Us.  7d. ;  assets, 
275,986/.  IBs.  5d. ;  charges,  63,050/.  19s.  3d. ;  di- 
vided, 184,087/.  12s.  3d. ;  office  expenses,  1.707/. 
In  the  department  of  Mr.  J.  S.  Pott  CSo.  2),  16 
cases:  gross  claims,  1,878,461/.  lOs.  8d. ;  assets, 
136,537A  138.  9d. ;  charges,  23,269/.  98.  7d.;  divided, 
112,882/.  12s.  9d. ;  office  expenses,  840/.  (A  divi- 
sion  of  the  emoluments  between  these  official  as- 
signees having  some  time  since  been  determined 
upon,  a  return  of  flwir  net  remun«ation  is  not 
given.) 

Newcastle-on-Ttne. — In  the  department  of 
Mr.  T.  Baker,  136  cases :  gross  claims,  221,131/. 
6s.  4d.;  assets,  59,328/.  I2s.  7d. ;  chan[es,  21,9061. 
158. 8d. ;  dividend,  21,132/.  3s.  3d. ;  office  chains, 
6,623/.  19s.  7d. ;  remuneration  from  November, 
1842,  to  3l8t  August,  1849,  7,641/.  198.  In  the  de- 
partment of  Mr.  J.  Wakley,  146  cases:  gross  daim^ 
690,715/.  5s.  5d.;  assets,  61.692/.  3s.;  darns, 
21,615/.  6s.  7d. ;  dividend,  30,832/.  14s.  6d. ;  ofioe 
expenses,  4,017/.  15s.  9d. ;  remnnentian  fiem 
February,  1844,  to  the  31st  August,  1849,  4,085/.  3l 

The  return  therefore  shews  that  in  these  district 
courts  there  were,  between  the  1st  January,  1848, 
and  the  31st  August,  1849, 1.654  cases  inves^gated. 
the  gross  amount  of  claims  proved  being  11.699.231/. 
I8s.  9d. ;  gross  amount  of  assets  realist,  3,794,113/. 
3s.  8d.;  total  charges,  517,352/.  6s.  9d.;  sod  tl» 
amount  divided,  853,203/.  17s.  4d. 


COUNTY  COURTS. 


Santnats. 
Lord  Brouobau  has  introduced  into  Iiis  Cooaty 
Courts  Extension  Bill  so  many  improvements,  that 
it  has  become  almost  a  new  measure.  Araong 
them  are  some  which  we  took  the  liberty,  of  sag- 
gesting  to  bis  Lordship,  who  received  those  sugges- 
tions in  a  manner  the  most  kindly,  gave  than  at> 
tention,  and  has  embodied  them  into  his  Bill,  with 
others  which  are  equally  calculated  to  improve  the 
practice  of  the  Courts,  and  to  itiat  tbdr  character 
and  position. 

The  first  amendment  which  we  submitted  to  lui 
lordship,  and  which  he  has  adopted,  is  that  of 
a  provision  for  prqfetsional  retmineration.  We 
represented  to  his  Lordship  the  extreme  injnstioe  of 
fixing  a  fee  of  a  few  shillings  for  each  case,  without 
reference  to  its  length  or  difficulty,  and  its  practi- 
cal worthlessness  for  any  purpose  of  protectiiig 
clients,  its  sole  effect  being  to  throw  the  costs  of  a 
suit  upon  the  injured  instead  of  the  injnrer.  la 
accordiance  with  our  suggestion,  his  Lordship  pro- 
poses to  empower  the  judges  of  the  County  Comrts 
to  fnme  a  scale  of  professional  fees  to  be  taken  in 
the  County  Courts,  by  which  the  coats  of  aatioBS 
above  20/.  ere  to  be  taxed  by  the  County  Ceart 
clerk.  We  proposed  that  this  scale  of  fees  shoold 
extend  to  aU  disputed  cases,  and  all  snits  above 
10/. ;  but  bis  Lordship  haa  preferred  the  higher 
limit. 

A  second  suggestion  which  we  ventured  to  intrada 
upon  his  Lordship  he  has  also  adopted,  namely,  to 
require  that  in  all  cases  in  which  a  claim  is  dispated, 
the  defendant  shall  give  notice  to  the  clerk,  wte 
shall  apprise  the  plaintiff  of  it,  that  be  may  come 
prepared  to  prove  his  claim,  and  that  in  the  abaeaoe 
of  such  notice  judgment  shall  go  by  de&nlt.  srilttL 
power  to  the  Judge  to  adjourn  upon  terms,  ahoald 
be  be  of  opinion  Uiat  the  merits  of  the  case  rtqiure 
time  to  be  given  to  the  defendant,  and  also  to  pre- 
vent surprise.  This  will  put  an  end  to  one  of  the 
greatest  inconveniences  of  the  Connty  Courts,  the 
necessity  for  a  pbuotiff  proving  his  debt,  or  at  least 
coming  prepared  to  prove  it,  olten  at  great  coat, 
although  it  is  not  dispated. 

A  third  proposal  waa,  that  defended  causes  should 
be  taken  at  courts  held  specially  for  them,  so  that 
the  Profession  might  be  enabled  to  attend  and  tann. 
a  regular  Court,  without  having,  as  now.  to  ait 
out  Uie  hearing  of  a  hundred  undisputed  cases. 

Lord  Brodqham  also  proposes  that  in  case  of  a 
new  trial,  the  emue  should  be  changed,  so  that  die 
cause  should  not  be  heard  again  before  the  saaoe 
judge ;  and  a  judge  of  the  Superior  Courts  is  to  be 
empowered  to  change  the  vetaie  in  any  actiea  in 
the  Connty  Court,  on  good  cause  shewn. 
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Another  extremely  iinportant  addition  is  to  be 
made  to  the  jorisdiction,  and  which  will  give  nni- 
Teral  aatufdction.  At  present  there  is  no  remedy 
for  the  owner  of  tithe  rent-cliarge !  bat  distress,  A 
clause  has  been  introduced  into  the  Bill,  giving  to 
the  County  Coorts  jurisdiction  for  the  recovery  of 
such  rent-charge,  to  the  extent  of  50/. 

We  Tery  much  regret  that  Lord  Brocoram  has 
not  seen  fit  to  yield  to  the  earnest  representations 
that  have  been  made  to  him  from  many  quarters, 
and  give  to  the  County  Courts  an  original  equity 
jurisdiction,  which  is  more  wanted  than  all  other  law 
reforms  put  together.  Without  stating  reasons,  be 
declined  to  take  this  course  "  for  the  present.*' 
But  as  it  would  certainly  require  to  be  cfffected  by  a 
mearare  specially  devoted  to  the  subject,  and  the 
framing  of  which  would  demand  a  great  deal  of 
ddiberetion,  we  hope  that  it  is  this  difficulty  alone 
whidi  induces  the  delay, and  that  Lord  Buodoh  am's 
attention  will  be  immediately  directed  to  the  sub- 
ject, with  a  view  to  legislation,  in  the  next  session. 
His  Lordship  proposes  the  abolition  of  the  Local 
Courts  that  exist  in  various  parts  of  the  country, 
with  due  provision  for  compensations,  tec. 

It  seems  that  he  persists  in  the  project  for  Courts 
of  Reconcilements,  but,  as  we  have  already  ob- 
aerved,  they  will  be  harmleaa,  because  they  are  not 
likely  to  be  resorted  to. 

The  plan  for  prqfemonal  ntnwuralion  being  of 
the  utmost  moment  to  our  readers,  we  give  it  in  his 
liordship's  own  words : — 

He  was  anxious,  however,  to  take  ateps  wUch 
might  prevent  any  loss  to  the  Profession  as  much  as 
possible,  and  to  check  its  going  farther  than  was  ab- 
solutely necessary.    A  clause  had  been  most  impro- 
perly inserted  in  the  County  Courta  Bill  of  1846,  of 
which  he  was  not  aware  till  lately,  enacting  for  the 
first  time  that  no  barrister  should  appear  in  court 
unless  instructed  by  an  attorney;    and  lately  an 
attempt  had  been  made  to  follow  up  this  in  one  of 
t]ie  courts  at  Westminster;    but  the  Lord  Chief 
Justice  of  the  Q.  B.  shewed  there  was  no  foundation 
for  such  a  practice,  and  that  any  barrister  had  a 
right  to  appear  ii)  any  court  without  being  instructed 
by  an  attorney.     But,  at  the  same  time,  the  learned 
Jlldge  said  it  was  contrary  to  professional  etiquette ; 
andanother  learned  judge,  afriend  of  his,  bad  enforced 
the  rule  which  the  custom  of  the  Profession  had 
made.    But  observe  the  position  of  a  barrister  in  the 
County  Courts.    The  attorneys  might  practise  and 
run  away  with  the  whole  of  the  fees  of  the  business, 
but  if  this  improper  restriction  were  removed,  the 
barrister  had  a  fair  chance  with  an  attorney.    There 
would,  however,  be  one  inconvenience  follow  from  a 
barrister  practising   without  instructions   from  an 
attorney.  He  must,  in  that  case,  see  and  examine  his 
witnesses  before  the  case  came  on,  or  he  could  not  do 
his  duty  to  his  client,  and  would  thus,  in  effect,  be 
obliged  to  do  the  duty  both  of  advocate  and  attorney. 
There  would  be  under  the  proposed  measure  two 
separate  courts,  presided  over  on  different  days  by 
the  same  judges ;  the  first,  or  lower  court,  would 
take  cognizance  of  causes  under  20/.  and  in  those 
coorts  attorneys  would  be  allowed  to  practise  as  ad- 
vocates; the  second,  or  higher  court,  would  take 
cognizance  of  all  causes  above  20/.  and  not  exceed- 
ing 50/.  where  barristers  only  would  be  allowed  to 
practise  as  advocates.    It  was  expected  that  by  this 
arrangement  a  considerable  saving  of  expense  would 
be  effected.    With  respect  to  the  selection  which 
had  been  made  of  persons  to  preside  as  judges  over 
the  County  Courts,  be  was  happy  to  know  that  some 
very  learned,  able,  and  judicious  persons  had  been 
found  willing  to  fill  that  important  office.     But  a 
most  fUse  economy  was  practised  in  this  case ;  an 
economy  false  in  two  respects  ;  first,  in  underpaying 
fliose  learned  judges,  and  secondly,  in  grudging  com- 
pensation to  the  persons  who  formerly  presided  as 
judges  in  the  County  Courts.   By  this  false  economy 
the  means  of  choice  on  the  part  of  his  learned  friend 
the  late  Lord  Chancellor  was  restricted.    It  was  a 
merdf^  circumstance,  notwithstanding  he  was  so 
'bounded,     that    he    found    so    many    able    and 
worthy  men  as   he  did.      Another  piece  of  false 
economy  was  the  throwing  the  expense  of  the  build- 
ing of  the  County  Courts  upon  the  suitors  in  those 
courts ;  as  if  it  were  not  one  of  the  first  duties  of  the 
Government  to  give  all  parties  coming  to  the  courts 
protection  in  return  for  their  allegiance.    The  pro- 
visions of  the  Acf9  of  last  year,  and  of  1846,  were 
exceedingly  defective  in  limiting  the  amount  of  fees 
to  be  paid  to  legal  men,  and  in  making  that  limita- 
tion according  to  a  scale  founded  on  the  amount  of 
the  sum  sued  for,  as  if  there  was  any  more  trouble 
in  a  cause  for  the  recovery  of  50/.  than  in  one  for  the 
recovery  of  50s. !    The  trouble  was  totally   inde- 
pendent of  the  amount  of  the  cause  of  action.     In- 
stead of  tying  down  the  fees  to  a  particular  amount, 
he  proposed  to  give  to  the  judges  of  the  Superior 
Courts  power,  from  time  to  time,  to  prepare  tables 
of  costs.    Unlike  the  members  of  any  other  Pro- 
fession, those  who  dealt  in  law  as  a  business  were 
agder  great  restrictions  and  control ;  and  it  was  his 


belief  that,  if  clients  knew  the  peculiar  position  in 
which  men  of  the  Legal  Profession  were  placed,  it 
would  be  better  both  for  them  and  for  the  Profession 
itself.  No  client  was  obliged  to  pay  his  attorney  a 
single  farthing  of  his  bill  of  costs  until  that  bill  had 
been  taxed  by  an  officer  appointed  by  the  court  in 
which  the  action  was  brought. 

The  Lord  Chakcellor  protested  against  the 
onion  of  the  functions  of  Advocate  and  Attorney, 
and  we  are  glad  to  adduce  so  high  an  antharity  in 
support  of  a  position  which  we  have  strennonsly 
maintained,  and  for  urging  which  we  bare  incurred 
some  censure. 

With  respect  to  that  porti'on  of  the  measure  which 
proposed  to  unite,  as  it  were,  the  two  functions  of 
attorney  and  barrister  in  one  and  the  same  indi- 
vidual, he  confessed  he  entertained  considerable 
doubts  as  to  the  wisdom  of  such  an  alteration  of  the 
present  system.  Many  American  gentlemen  with 
whom  he  had  conversed  had  stated  that  they  found 
a  great  advantage  in  the  fact  of  the  attorneys  of  this 
country  intervening  between  the  client  and  the 
counsel.  Attorneys  and  solicitors,  although  well 
versed  in  the  practical  operalion  of  the  law,  were  not 
on  that  acconnt  the  men  best  calculated  to  advocate 
a  cause  before  a  judge.  Lloyd's  Committee  was 
composed  of  merchants,  underwriters,  and  men  who 
had  risen  to  eminence  by  means  of  their  great  com- 
mercial experience,  and  among  whom  were  to  be 
found  men  of  education  of  the  very  first  class,  and 
yet  he  did  not  apprehend  that  their  lordships  would 
consider  the  Committee  at  Lloyd's  a  sufficient 
tribunal  for  the  decision  of  commercial  questions ; 
or  that  such  questions  would  be  better  decided  by 
commercial  men  than  by  courts  of  justice. 

Lord  BROtTGHAU  thereupon  explained,  that  '*so 
far  from  its  being  bis  object  to  combine  the  attor- 
ney and  the  barrister  in  one  and  the  same  person, 
his  wish  and  desire  was  to  keep  them  quite  distinct 
from  each  other." 

Lord  Craniv^rth  took  the  same  view  of  this 
question  of  the  union  of  the  functions  of  advocate 
and  attorney.    He  said — 

That  the  explanation  just  made  by  his  noble  and 
learned  friend  suggested  to  him  the  extreme  im- 
portance that  their  Inrdships  should  not  commit 
themselves  until  they  knew  the  details  of  the  Bill, 
for  he  had  understood  his  noble  and  learned  friend 
just  in  the  same  manner  as  his  noble  and  learned 
friend  on  the  woolsack  had  done,  and  thought  that 
his  noble  and  learned  friend  proposed  as  a  part  of 
his  system  to  unite  the  attorney  and  the  advocate  in 
one  and  the  same  person.  If  that  plan  were  adopted 
he  was  sure  of  this,  that  the  barrister  would  make  a 
particularly  bad  attorney,  and  that  the  attorney 
would  malce  a  very  bad  advocate.  At  the  same  time, 
in  actions  for  small  sums  it  was  desirable  that  the 
costs  should  be  kept  down,  though  it  was  impossible 
to  say  that  there  should  not  be  two  practitioners  em- 
ployed. It  was,  in  fxct,  a  choice  of  evils.  He  con- 
curred with  the  Lord  Chancellor  that  many  of  the 
provisions  of  the  Bill  would  be  eminently  useful. 


County  Courts  Extension.— Lord  Brougham's 
Bill  further  to  extend  the  jurisdiction  of  the  judges  of 
the  County  Courts,  was  printed  on  Thursday  last,  as 
amended  in  committee. 


ASSURANCE  CHRONICLE. 

fThi  great  interest  and  importaaoe  of  this  snbjeoi  to 
Bolioitora,  who  tranaact  the  greater  portion  of  uie  As- 
tnrance  business  of  the  United  Kingdom,  soKgests  tiie 
utility  of  a  brief  record  of  the  doings  of  the  Tuioas 
candidates  for  their  faTOors.  The  proceedings  of  every 
offlce  will  be  impartiallj  given,  if  sent.] 

Scottish  Amicable  Life  Assurance  Socibtt. 
— ^Tbe  annual  meeting  of  this  society  was  held  at 
Glasgow  on  Thursday  week,  when  the  report  of  the 
directors  was  presented  to  the  meeting.  The  society 
has,  within  the  last  eighteen  months,  established  a 
London  branch.  During  the  past  year  the  amount 
of  capital  sums  assured  during  that  period  was 
356,367/.  and  the  premiums  were  12,273/.  Oa.  8d. ; 
the  net  increase  to  the  total  sums  assured  since  the 
commencement  of  the  society,  deducting  for  policies 
emerged,  &c.  being  272,354/.  9s.  and  the  net  increase 
of  premiums,  8,7642.15s.  For  single  premiums  for 
assurances  and  annuities,  4,962/.  128.  9d.  was  re- 
ceived. The  policies  issued  during  the  year  were 
944.  The  rate  of  mortality  among  tiie  society's 
members  during  last  year  was  only  one  per  cent. 

Professional  Life  Assuranck  Company. — 
On  Thursday  the  annual  meeting  of  this  company 
was  held  at  the  chief  office,  No.  76,  Cheapside,  and 
was  very  numerously  attended.  The  chair  was  occu- 
pied by  Major  Staines,  the  chairman  of  the  board  of 
directors.  The  report  stated  that  the  number  of 
policies  effected  in  the  year  1850  was  453 ;  that  the 
amount  assured  was  172,292/.,  producing  new  pre- 
miums to  the  amount  of  5,610/.  16s.  9d. ;  while, 
from  the  1st  of  January  las^  178  policies  have  been 


granted,  creating  an  annual  revenue  from  new  pre- 
miums of  upwanls  of  1,600/.    The  total  income  of 
the  company  at  the  present  time,  derived  from  pre- 
miums, after  deducting  assurances  lapsed  by  death 
and  other  causes,  amounts  to  upwards  of  11 ,450/. : 
the  total  number  of  policies  issued  is  1,155,  and  the 
amount  assured,  354,513/.— The  Chairman,  in  mov- 
ing the  adoption  of  the  report,  congratulated  the 
shareholders  on  the  rapid  increase  and  gratifying 
prosperity  of  the  company. — Mr.  Taylor  suggested 
that  in  future  the  annual  balance-sheets  should  be 
read  separately,  in  order  that  they  might  contrast 
the  one  with  the  other,  and  see  whether  economy  had 
been  duly  observed. — Mr.  Baylis  said  the  company 
had  never  practised  any  disguise,  that  the  boola 
were  always  open  for  inspection,  and  that  next  year 
the  annual  balance-sheet  would  be  submitted.     It 
was  rational  to  suppose  that  the  expenses  of  any  new 
company  must  be  considerable ;  in  fact,  it  has  cost 
this  company  an  expenditure  of  24,000/.  to  establish 
an  income  of  12,000/.— Mr.  Taylor  knew  that  the 
expenses  in  the  first  instance  roust  have  been  very 
great.    He  found  an  item,  for  instance,  of  3.000/. 
for  commission  on  premiums  of  13,000/.    He  alao 
found  7,000/.  for  salaries.  If  they  were  furnished  vrith 
annual  balance-sheets  they  could  ascertain  whether 
economy  had   been  duly  practised.    At  the  same 
time  he  felt  bound  to  say  that  he  was  delighted  vritb 
the  present  position  of  the  company. — Mr.  Thomp- 
son thought  that  if  the  balance-sheets  were  printed 
and  circulated,  an  endless  and  expensive  correspond- 
ence would  be  opened.    He  should  like  to  see  the 
company  advertiradin  every  newspaper  and  respect- 
able publication  of  the  day,  feeling  satisfied  that  in 
such  a  case  their  business  would  be  trebled.    As  it 
was,  he  felt  convinced  that  their  future  and  most 
triumphant  success  was  placed  beyond  the  shadow  of 
doubt. — Hb.  Walton,  as  the  agent  of  the  company  at 
the  Cape  of  Good  Hope,  said  that  in  that  colony, 
in  the  short  space  of  twelve  months,  650  shares  had 
been  sold  out  of  1,000.    The  benefits  of  the  institn- 
tion    vrere    highly  appreciated   there,    paiticulariy 
by   the   Dutch   settiers — an   excessively   cautious 
race.- The  report  was  unanimously  adopted. — Upon 
the  motion  of  Mr.  Thomas  Taylor,  the  four  retiring 
directors,  Messrs.  Williams,  Winthorp,  Cooper,  and 
Durham,  were  re-elected. — Upon  the  motion  of  Mr. 
Hart,  the  Rev.  Henry    Hamilton,  of  Monkstovrn, 
near  Dublin,  and  of  Montague-square,  London,  was 
elected  a  director,  to  fill  up  a  vacancy  at  the  board. 
—In  reply  to  a  proprietor,  Mr.  Cooper  said  that  if 
any  of  the   shareholders  brought  business  to  the 
office,  there  would  be  no  objection  to  pay  tbem  the 
commission  usually  given  to  agents. — Mr.  Birming- 
ham moved  that  the  allowance  to  the  directors  be 
increased  from  one  guinea  to  two  guineas  a  sitting. — 
Mr.   Taylor  seconded  the  motion. — Mr.  Gladding 
moved  as  an  amendment,  that  in  the  present  drcum- 
stances  of  the  company,  it  was  inexpedient  to  in- 
crease the  allowance. — Mr.  Thompson  seconded  the 
amendment. — The  Question  was  put,  and  19  hands 
being  held  up  for  tne  amendment,  and  38  for  the 
motion,  the  latter  was  carried.    The  allowance  to  the 
auditors  was,  upon  the  motion  of  Mr.  Taylor,  in> 
creased  ftom  40  to  50  guineas. — Afler  an  address 
from  Mr.  Baylis,  upon  the  advantages  of  the  com- 
pany, its  progress,  and  its  triumphant  success,  votes 
of  thanks  to  him,  the  medical  officers,  the  soUcitcn', 
and  the  directors  were   passed,   and  the  meeting 
separated.  ^^^^^^^^^^^^^^^^ 

THE  LAWYER. 

JbtUBnunrs* 

EauiTY  Fracticb.  —  Vice-CbaDcelior  Bkccb 
has  made  some  nseiul  remarks  upon  the  best  mode 
of  taking  evidence  in  disputed  matters  of  fact,  that 
is  to  say,  as  between  interrogatories  and  affidariti. 
He  gives  the  preference  to  the  latter,  and  assigns 
elaborate  reasons  for  his  opinion,  which  will  be  read 
with  interest  and  profit,  in  Attorney -General  v. 
Lord  Carrington,  16  LawT.  549.  But  to  Lawyers 
accustomed  to  the  vivS  voce  examinations,  it  will 
appear  to  be  rather  a  question  of  comparative  de- 
merit than  of  advantage  between  the  two  methods 
of  written  examination ,  and  we  cannot  say  that  wa 
agree  with  the  views  of  the  Vice-Chancellor  in  giv- 
ing the  preference  to  affidavits.  They  are  shorter 
and  cheaper,  but  not  so  well  adapted  for  ascertain- 
ing the  truth ;  for  very  little  experience  will  have 
taught  the  practitioner  how  easy  it  is  to  give  a 
colouring  to  a  case,  without  departing  from  the  facts, 
and,  witbont  positive  perjury,  to  shape  a  case  accord- 
ing to  its  requirements. 

Common  Law. — In  Adeock  v.  Wood,  16  Xxm 
T.  552,  the  Court  of  Ex.  has  decided  that  a  plea  of 
nti/  tiel  award  only  puts  in  issue  the  fact  of  an 
award  being  made  concerning  the  matters  in  differ- 
ence, and  does  not  put  in  issue  the  validity  of  the 
award  itself,  wUch  is  a  question  for  the  Court. 
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LEGAL    INTELLIGENCE. 
ROLtS*  COURT,  Taetiitf,  VtiA  25. 

BMieNXTION  OF  LOBD  LANODALI. 

Ha.  TuBMKB  rose,  and  »ddiieaiii(  Lord  Laogdale 
mii — In  coDieqaenoe  of  his  lormhip's  tntroded 
inMiinllnii.  he  wu  desired pnbliolj  to  expieeo  to  bis 
loraihip  tiieiaiizioas  hopes  of  the  bar  that  many 
yean  might  be  spared  to  him  of  happinets  in  the 
bosom  of  his  Cunilf.  The  bar  and  the  whole  pro- 
iumaa  were  deeply  indebted  to  his  lordship  for  the 
ourtiana  be  had  made  to  simplifr  the  process  and 
mactice  of  the  C!ourt,  and  to  lessen  delay.  He 
pir.  Tnmer)  abstained  from  entering  into  psrtiea- 
fm,  bat  those  exertions  had  already  led  to  many 
lieneficial  Gonseqoenoee,  and  wonld  lead  to  more. 

Lord  LA.NODJU.E  said,  he  confessed  he  was  over- 
powered and  deeply  felt  the  kind  expressions  that 
bad  been  made  oae  of.  If  he  could  flatter  himself 
that  he  merited  what  was  so  kindly  attribated  to 
Uo,  it  would  be  his  highest  reward,  tint  that  might 
sot  be.  He  was  sensble  of  shortcomings.  At  a 
oooler  moment  a  more  rigid  scrutiny  would  be  made 
of  his  judicial  character.  The  leports  wonld  shew 
what  he  had  done  and  what  he  had  not  done,  and  at 
tiie  same  time  would  shew  how  greatly  he  had  been 
asBsted  by  the  learning,  the  industry,  and  the  inte- 
grity of  the  Bar.  Little  did  people  who  only  looked 
upon  the  surface  know  how  very  little  could  be 
done  by  a  judge  without  the  honc^  co-operation  of 
those  most  useful  assistants,  a  learned  and  honour- 
able Bar.  He  had  to  expreas  his  gratitude  for  the 
greatest  asastance  from  a  Bar  of  that  character, 
and  he  retired  with  the  strongest  feelings  of  gratitude 
sod  respect. 

The  new  Vioe-Chanoellorship  will  be  given  to  Mr. 
George  Tnmer,  or  to  Mr.  Kmdersley ;  but  it  was 
.aaid  yesterday  in  Lincoln'e-inn  that  the  chances  are 
In  ^eor  of  Mr.  Tuner,  who  is  at  present  member 
fgir  Corontry. — Monung  Cirouiek,  Thursday. 


THE  CASE  OF  THE  BIRDS. 

"We  giTe  the  conchision  of  this  remarkable  case,  or 
lather  its  present  determination,  for  it  is  probable 
that  the  question  whether  they  were  entitled  to  a 
laal  win  be  taken  into  error. 

Bjeeier,  Wednetday,  March  19. 
(Before  Baron  Mabtih.) 

jUter  flie  delivery  of  the  charge,  bis  lordship  di- 
lected  Robert  Courtioe  Bird  and  Sarah  Bird,  his 
wife,  to  be  placed  at  the  bar. 

On  Mr.  slade  and  Mr.  Cox  coming  into  oom^ 
the  male  pisoner  entered  into  a  short  but  earnest 
conversation  with  them,  and  during  the  proceedings 
tiie  male  prisoner  paid  great  attention  and  repeat- 
edly conversed  with  his  wife,  as  if  informing  her 
of  the  various  points.  After  the  learned  judge 
<x>mmeneed  addressing  them,  she  appeared  much 
fistresaed. 

His  LoBOSHiP,  addressing  Mr.  Slade,  said — I 
imdaistand  yon  have  something  to  say  to  the  Court. 

Sladt  repUed  that  he  had  not,  as  neither  himself 
nor  Mr.  Cox  had  been  instructed. 

Martin,  B.  then  said, — Robert  Coortice  Bird 
tmd  Sarah  Bird,  it  is  my  duty  to  pass  the  sentence 
of  the  Court  upon  you  for  an  offence  whioh  now  by 
law  must  bn  passsd  nponyaa;  bst-in  dsing  so  I  wish 
yon  to  underatand  that  I  am  exercising  no  discretion 
or  jodcment  of  ny  •iSB,'biit  I  am  merely  carrying 
into  eroct  the  directionjof  .the  learned  commissioner 
before  whom  you  were  triied,  and  the  sentence  is 
entirely  his,  and  in  no-iespiiit  mine,  and  were  it  not 
rtbat  it  must  be  satisfactory  to  yon  aod  the  pabicto 
know  the  droumstances  mider  wfaish  tbe  seatenae  is 
^^■■ed,  I  should  merely  order  the  pnniwhmwnt  to  ke 
Mooiided;  but  it  is  convenient  that  all  should  know  i 
file  practice  of  the  criminal  law.  At  the  Sptmg 
JUnxes  of  1850  you  were  tried  here  for  the 
alleged  murder  of  Mary  Ann  Parsons.  Evidence 
-was  given  against  yon,  shewing,  as  I  am  informed, 
flat  you  had  committed  various  acts  of  cruelty 
-npon  this  giri,  but  cleariy  shewing  that  she  died 
4rom«  blow  of  which  no  proof  was  given  that  either 
«#  yon  inflicted  it.  The  inevil^le  eonaeqaance  was 
Ait  tibe  jury  were  directed  to  acquit  yoa.  At  tke 
]aat  Bommer  Aasixee  you  were  indicted  (ot  a  miada- 
imiaiaiiii.  in  assaulting  Mary  Ann  Vmnaaa  widL 
ii^aBt  to  injure  her,  and  with  intent  by  such  injury 
to  do  hex  some  grievous  bodily  harm.  There  were 
various  other  counts  in  the  indictment.  To  that  in- 
dictment you  pleaded  cmtr^oii  aeouH,  or,  in  other 
nords,  that  you  had  been  tried  for  tnis  oflence  at  the 
MBvioBS  aasizes,  and  acquitted ;  and,  as  by  the  law  of 
Bogland  no  person  can  be  tned  twice  for  the  same 
•flnce,  the  learned  commiasioner  who  tried  yon  was 
•f  opinion  upon  leaving  a  certain  question  to  the 
jnry.  and  so  directed  that  a  verdict  slmoU  be  entarad. 
agmnst  you,  but  be  leaerved  the  question  for  the 
opinion  of  the  fifteen  jnd^.  That  opinion  has 
been  had,  and  a  fireat  diversity  of  opinion  exiated — 
there  was  a  division  of  opinion  among  the  judges 
—eight  were  of  opinion  the  conviction  was  right, 
aix  vreie  of  opinion  that  it  was  wrong,  and  as  I 


formed  one  of  that  minority,  it  is  only  necessary 
to  state  that  whatever  my  opinion  may  have  been, 
or  may  be,  I  am  as  much  bound  to  submit  to  the 
opinion  of  those  eight  judges  as  if  it  were  the  judg- 
ment of  the  House  of  Lords,  aod,  in  consequence  of 
that  judgment,  you  are  now  called  up  for  sentence. 
Although  you  have  had  no  opportunity  of  making 
your  defence,  and  your  story  has  never  been  beard, 
tfyon  feel  inclined  to  make  any  affidavits  on  your 
own  part,  stating  the  circumstances  of  the  case,  I  am 
not  mspoised  to  pass  sentence  upon  yon  at  the  pre- 
sent moment,  but  will  send  up  the  affidavits  to  the 
learned  commissioner.  I  cannot  but  feel  that  you 
stand  in  the  condition  of  persons  whose  case  has  not 
been  heard.  If  yon  wish  me  to  postpone  the  sen- 
tence until  you  can  make  affidavits,  I  will  do  so. 
On  the  other  band,  I  will  proceed  at  once  to  state 
the  sentanoe  I  am  directed.  I  do  not  wish  you  to 
make  your  decision  hastily.  If  yon  want  half  an  hour 
I  am  perfectly  willing  to  give  it  yon. 

iS/adc.— Had  I  been  instructed,  I  should  have 
asked  your  lordship  to  let  us  have  our  trial. 

Martik,  B.— Then  I  should  have  been  obliged  to 
have  decided  against  you,  and  drive  yon  to  a  writ  of 
error. 

/Stodc.— The  expenses  of  which  would  have  been 
so  great  that  the  prisoners  would  not  have  been 
enabled  to  take  advantage  of  it. 

Cox,  who  appeared  for  the  female  prisoner,  then 
consulted  with  the  prisoners  (for  no  attorney  ap- 
peared in  the  matter),  and  then  said  they  would  pre- 
pare affidavits. 

Martin,  B.— Yon  had  better  do  so  directly,  and 
I  will  send  them  to  Mr.  Russell  Gumey. 

Rowe  said,  he  appeared  on  the  part  of  the  Crown. 
He  was  not  there  to  press  severely  upon  the  pri- 
soners ;  at  the  same  time  it  was  his  doty  to  see  jus- 
tice done,  and  without  venturing  to  object  to  the 
course  proposed,  he  hoped  it  would  not  be  asking 
too  much  if  he  begged  to  be  admitted  to  see  those 
affidavits,  and  if  necessary  to  answer  them. 

Martin,  B.— That  may  postpone  the  matter  for 
some  time. 

Rome. — We  came  here  prepared  to  meet  a  legal 
argument,  and  my  application  is  that,  if  the  affida- 
vite  are  made,  we  may  have  the  opportunity  of  tee- 
ing them,  and  of  answering  them  if  need  be. 

Martin,  B. — If  you  could  have  the  affidavits 
handed  to  Mr.  Rowe  this  evening,  so  that  they  may 
go  to  town  to-morrow  evening,  so  that  the  learned 
commissioner  might  have  an  opportunity  of  reading 
them  and  returning  them  on  Monday,  will  that 
answer? 

Bov>e. — ^We  did  not  bring  the  witnesses  here,  as 
we  believed  the  point  of  law  was  clear,  (md  that  your 
lordship  would  put  them  to  error. 

C(uc  said  that  the  prisoners^  had  sent  for  an  at- 
torney, and  if  he  should  receive  the  necessary  in- 
structions immediately,  the  dranghte  of  the  affidavite 
should  be  submitted  to  his  friend  this  evening. 
Stnee. — That  will  be  perfectly  satisfactory. 
Martin,  B. — Perhaps  the  better  course  wHIbe 
for  me  to  pass  the  sentence,  and  to  make  an  applica- 
tion to  the  Secretary  of  State  for  a  mitigation  under 
the  very  peculiar  drcumstances  of  this  cose.  I  feel 
it  to  be  a  great  hardship  that  the  prisonen  should  be 
ponishod  widioat  a  trial,  and  with  no  opportunity 
given  to  them  of  answerinK  or  explaining  the 
charge  laid  against  them  in  this  indictment. 

Slade. — That  will  meet  the  justice  of  the  case, 
and  avoid  inconvenience, 

Souie  made  some  observation  which  we  could  not 
catch. 

Martin,  B.  then  addressed  the  pfisomra: — I 
have  oidy  to  say,  and  I  may  take  this  opportnnity  of 
paUidy  steting,  that  everything  that  industry  and 
ability  could  do  in  arguing  your  case  by  your  learned 
counsel  was  done  by  them  on  your  behalf,  and  that 
was  the  opinion  of  all  the  lesmed  judges.  It  seems 
to  be  the  opinion  that  the  better  course  will  be  that 
I  shoidd  at  onee  pass  the  sentence,  which,  I  repeat,  is 
not  mine,  and  that  an  application  may  be  made  to 
the  Secretary  of  State ;  but  the  sentence  is,  that  you 
be  imprisoned,  with  hard  labour,  for  sixteen  months 
(this  beinc  an  imprisonment  of  two  yean  from  the 
trial  in  Jnly  last). 
The  ptisonen  were  tiien  removed. 


CONVICTION  OP  SHAM  LAWYERa 

NORTHERN  CIRCUIT. 

York,  Tunday,  March  11. 

(Before  Baron  Piatt.) 

Hn^  Williams  and  Edward  Kay  were  indicted 

for  conspiring  together  to  obtain  money  under  &lse 

Cnces  from  John  Cockeroft,  and  also  from  John 
field. 
Stall  and    Hardy   prosecuted;    Mattinct   was 
assigned  by  the  learned  judge  as  counsel  for  the 
prisoaer  Williams;  the  prisoner  Kay  defended  him- 
self. 

It  rapeared  that  the  priaonen  had  advertised  a 
kind  of  off-shoot  of  the  defunct  Heir-at-Law  Society, 
offering  a  chanp  redress  of  grievances,  and  legal 
atsittance  to  those  who  had  clums  and  were  too  poor 


to  assert  them.    They  had  also  issued  a  areolar,  of 
whi^  the  following  is  a  copy : — 

"  the  Legal  and  EqnitaUe  PmtMtioii  OSaa,  W,  Btn^ 
Iiondon,  oppoate  St.  Clemmt's  Church.  BiUbbahed  fo 
the  parpote  of  proTidiog  professioiul  adnoe,  aided  by 
adaqnate  ftindi,  to  afford  reBcf,  owistanoe,  and  protectka 
to  the  lawful  clsimanta  at  proper^,  otherwise  loaS  to  tkam 
from  beiofE  UlegaUj  or  fraadalaatlj'  withheld  by  nautpou 
and  impostors. 

Managers,  Mann.  Jobn  Kutin  and  Oo. 

6«er«tary,  Mr.  WiDiam  Banaett.*' 

Attached  to  this  circular  were  a  long  list  of  caaes,  in 
which  it  was  dleged  the  sodety  had  given  sncoeB^fal 
assistance,  condttding  with  the  terms  on  which  mdi 
valuable  aid  was  to  be  obteined,  which  were,  that 
advances  should  be  paid  by  tbe  applicants  fbr 
counsel's  fees  and?  preliminary  pnneedings,  witii  a 
charge  of  10/.  per  cent,  on  the  sums  recorored  in 
case  of  snaceas.  It  appeared  that  this  aocietjr  ooB- 
risted  of  the  prisoner  WUIiaaia  (who  had  foiBMriy 
been  connected  with  the  Heir-at.Law  Soctety),  wlio 
resided  in  London,  and  the  prisoner  Kay,  who  lived 
in  Leeds.  A  person  named  John  Codccreft,  wla> 
claimed  to  be  entitled  to  a  small  piece  of  hod  near 
Bnrley-wood  Head,  made  the  acquaintance  of  Ks^ 
at  Leeds,  to  whom  he  made  known  his  claim.  Ttm 
led  to  a  correspondence  between  tlie  "society," 
which  was  carried  on  by  the  prisoner  Williams  ki 
London,  and  Codicroft,  in  tne  course  of  wliiuk 
various  sums  were  demanded  from  and  sent 
by  Cockcroft  aa  naoeaaary  for  preliminary  ex. 
pensea  and  counsel's  fees,  amounting  sit  i  igi  l>m 
to  near  20/.  Nearly  all  these  demanda  were 
proved  to  be  false  pretences.  Under  the  ad- 
vice of  the  sodety,  however,  an  action  of  ejectment 
had  been  commenced  by  Cockcroft,  and  by  this 
means  money  to  carry  on  the  action  had  been  ex- 
torted from  Cockcroft.  In  one  lettep  from  the  pri- 
soner Williams  put  in,  it  was  stated,  "  Mr.  Hocry, 
the  burister,  and  myself,  have  carefully  pemaed  tae 
papen,  and  advise  the  action."  This  appeated  to 
be  false,  as  he  hod  never  consulted  Mr.  Hony,  Bor 
bad  Mr.  Horry  advised  on  the  case.  By  this  i 
varions  other  pretences,  as  "for  expedition  r~ 
to  get  the  action  commenced  before  Term," 
small  sums  had  been  obtained  hom  Cockcroft.  It 
also  appeared  that  a  person  named  John  HonfieU, 
who  bved  near  Leeds,  and  who  claimed  some  pio- 
perty  in  Duke's-pbce,  London,  had  been  penuaded 
by  Kay  to  write  to  Williams,  and  let  him  m- 
dertake  his  cose,  and  from  him  the  two  prisonan 
hod  together  obtained  10/.  4s.  6d.  under  pretmea 
of  counsel's  fees.  In  this  case  it  was  proved  that 
Kay  wrote  to  Williams,  and  bdd  him  that  at  it 
was  very  like  a  case  which  lud  come  before  the 
Heir-ot-lAw  Society,  in  which  Mr.  Horry,  tbe 
barrister,  had  given  an  opinion,  Williams  mi|^ 
copy  that  opinion  and  send  it  downtoHonfrdd,  and 
put  the  fee  in  their  pockete.  Williams  wrote  back 
indignantly  that  he  could  not  think  of  forging 
counsel's  opinion  as  suggested.  Neverthdess,  in 
spite  of  the  old  adage  of  honour  among  thieves," 
on  seizing  Williams'  papers,  the  drau^t  of  Mx. 
Horry's  opinion,  with  the  signature  forged,  was 
found  in  Williams'  handwriting,  he  having  put  Umb 
fee  in  bis  own  pocket  and  robbed  tbe  "  sodety"  to 
that  extent.  This  opinion  was  proved  to  be  a 
forgery  by  Mr.  Honry,  who  was  called  and  examinsd. 
That  gentleman,  in  his  examination,  said  be  Imd 
never  advised  any  proceedings,  either  with  reftreneB 
to  Cod[croftorHonfield,nor  everpermittedWilliaas 
to  make  nse  of  his  name.  Onbdngcross-examinat^ 
he  sud  Williams  brought  people  to  his  chamb^^, 
and  he  saw  them,  and  they  always  paid  him,  and  not 
Williams ;  and  that  he  bad  once  gone  to  Liverpool 
on  some  business  for  Williams. 

His  Lordship  inquired  bow  it  happened  that  3Cr. 
Horry  had  treated  Williams  as  an  attorney. 

Horrp  said  Williams  told  him  once  he  was  an 
attorney,  but  had  not  token  out  his  certificate,  but 
that  he  intended  to  do  so.    He  always  saw  tlie  i 
ties  with  him. 

His  Lordship  said  such  a  practice  was  rsry  ir 
gular.  It  was  for  the  safety  of  tbe  public  tkist  tte 
proceedings  should  be  carried  on  by  an  attomay  wlso 
was  an  officer  of  the  court,  over  whom  there  waa  a 
summary  power,  which  was  not  possessed  over  ( 
persons. 

Horry  said  it  vroa  not  nnnsnal  to  sse  the  i 
themselves  in  London,  and  in  that  respect  the  | 
tice  diiiered  tmm  the  country. 

His  Lordship  said  it  was  •  very  irregular  i 
improper  mode  of  proceeding. 

Matihatt  having  addressed  the  jnry  with  | 
ingenuity  on  the  part  of  the  prisoner  Wuliama, 

His  Lordship  proceeded  to  sum  up  the  case.  He 
spoke  in  high  terms  of  the  honourable  nositiqn  o£ 
the  Br^ish  Bar,  one  of  whose  body  had  that  dsf, 
at  a  moment's  notice,  without  fee  or  reward,  imdar- 
taken  the  defence  of  the  prisonen,  and  in  tiiat  d»> 
fence  had  exhibited  as  much  eaargy  and  ability  ■■ 
the  wealthiest  cheat  could  obtain.  It  was,  hosrsfcr, 
most  important  that  V^  two  bamdiaa  of  the  ftgfci 
sion  should  be  kept  distinct.  It  was  hiAly  nasM- 
sary  for  the  position  and  integri^  of  the  Bar,  as  ««II 
as  for  the  interests  of  the  public,  that  bamiteES 
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ahonld  not  hne  interviews  witii  their  dieata  withont 
the  intervention  of  an  sttomey,  or  in  tlie  presence  of 
«n  attorney.  He  made  tliese  obMrrations  because  a 
learned  counsel  wlio  liad  given  evidence  that  day  Ind 
not-tboofht  it  derogatory  to  his  position  to  poane 
an  opposite  coarse.  Having  gone  thrtngh  the  evi- 
dence to  the  jnry. 

The  jury,  wiUiont  hesitation,  found  tioth  the  pn- 
sooen  001%.  _____ 

Tbo  Olfoulti* 

NORFOUC  CIRCUIT. 

Cambridge,  March  20.— The  commission  for  this 
county  was  opened  yesterday  afternoon.  The  two 
leamed  judges  sat  for  the  dispatch  of  bnnnesa  tjns 
morning,  but  there  was  only  one  cause  for  trial  in 
the  iiisi  Prius  list,  and  the  Lord  Chief  Jostice 
Jervis,  who  presides  in  the  Civil  Court,  has  been 
engaged  for  the  greater  part  of  the  day  in  trying 
muonera.  Tlie  calendar  contuns  the  names  of 
rorty-one  persons,  of  whom  twenty-eight  are  from 
the  county  of  Cambridge,  excluding  the  town  of  Cam- 
bridge and  the  Isle  of  Ely ;  five  from  the  Isle  of 
Ely,  and  eight  from  the  town  of  Cambridge.  Six  of 
the  prisoners  are  chuged  with  arson,  four  with  bur- 
sary, three  with  night  poaching,  one  with  man- 
Siughter,  one  with  rape,  one  with  felonions  wound- 
ing, two  with  sheep-stealing,  one  with  coining,  one 
with  peijury,  and  the  others  with  larcenies. 

NoKViCH,  March  26. — ^The  commissions  for  the 
coonty  of  Norfolk  and  the  city  of  Norwich  were 
opened  yesterday  afternoon,  after  which  the  leamed 
jadae  of^  assize  attended  dirine  service  in  the  Cathe- 
ixS.  Both  the  courts  were  opened  for  the  drapatch 
of  the  county  business  this  morning  at  eleven  o'clock. 
The  cause  list  contains  one  speoal  jury  and  three 
common  jury  causes— but  the  calendar  is  very  heavy, 
No  fewer  than  sixty-five  names  appear  in  this  docu- 
mmt.  The  charges  include  one  of  murder,  two  of 
mamiangbter,  six  of  malicious  stabbing  and  wound- 
ing, three  of  highway ;  robbery,  five  of  lape,  six  of 
night  poaching,  three  of  peijury,  two  of  forgery,  one 
ooarson,  two  of  burglary,  two  of  bigamy,  and  several 
larcenies,  besides  one  case  in  which  the  prisoner  is 
charged  with  unlawfully  obstructing  a  train  by  put- 
ting a  screw  wrench  on  the  line  of  rails.  In  the 
city  there  is  no  cause  list,  but  the  calendar  for  that 
junsdiction  contains  the  names  of  fifteen  prisoners. 
Among  these  are  two  attorneys,  who  are  charged,  in 
conjunction  with  a  third  party,  with  conspiring  to 
defraud  a  client.  The  cases  tried  on  the  Crown  side 
were  uninteresting.  I|i  the  Nisi  Prius  Court  an 
action  for  trover.  Chirk  v.  Smut,  to  recover  the 
■value  of  a  flock  of  ewes,  a  verdict  was  retnmed  for 
the  plaintiff— damages  250(. 

OXFORD  CIRCUIT. 

Sbrxwsbobt,  Man*  20.— The  commission  was 
opened  here  yesterday.  To-day  the  bnsineM  began. 
TTiere  were  only  five  causes,  and  twenty-five  pri- 
soners for  trial.  Of  the  offences,  six  are  charged 
with  larceny,  five  with  housebreaking  and  burglary, 
five  with  robbery  from  the  person,  two  with  cutting 
and  wounding,  one  (a  gamekeeper)  with  shootnig 
with  intent  to  disable,  two  with  rape  on  one  woman, 
one  with  infanticide,  and  one  with  assanltinp  and 
wounding  a  constable  with  intent  to  do  him  grievous 
bodily  harm.  Two  of  the  ciWl  causes  were  amin^fed 
by  the  parties,  two  were  tried,  and  the  fifth,  bemg 
6a  a  special  jury,  stands  over  till  to-morrow  morn- 
ing; the  usual  business  of  the  day  was  over  at  two 
o^oJock.  __        ,.-..,. 

CovmmY,  March  21.— The  calendar  for  tins 
£vision  of  Warwickshire  contains  the  names  of 
fcrty-eight  prisoners.  The  charges  include  one  of 
mnrder,  one  of  forgery,  one  <rf  night  poaching,  one 
of  bnrglwy,  one  of  robbery,  one  of  embezzlement, 
and  the  rest  of  larceny.  There  is  00  hnsineas  on 
die  civil  side.  

NORTHERN  CIRCUIT. 
IiivxBFOOL,  March  25.— The  leamed  judges,  Mr. 
Justice  Cresswell  and  Mr.  Baron  Piatt,  arrived  in 
the  town  from  York  yesterday  afternoon,  and  opened 
the  commission,  and  this  morning,  after  attending 
dirine  service,  their  lordships  opened  the  court  at 
twelve  o'dock.  Mr.  Justice  Cresswell  taking  his 
seat  in  the  Crown  Court,  Mr.  Baron  Piatt  in  that 
appointed  for  the  Nisi  Prius  bnaine«B.  Tbecrimmal 
itmtnAfT  is  very  heavy,  and  the  character  of  tlie 
obnes  is  of  a  worse  description  than  nsoal.  There 
aie  112  prisoners,  of  whom  3  are  charged  with 
murder,  6  with  manslaughter,  14  with  burglary,  7 
with  stabbing,  24  with  robbery  attended  with  violence, 
10  with  forgery,  4  with  rape,  the  neat  for  minor 
offBDoea.  ^_^_ 

WESTERN  CIRCUIT. 
BosMiN,  March  26. — The  commiBsion  for  the 
comity  of  Comvrall  was  opened  in  this  place  yester- 
day, Dy  the  Lord  Chief  Baron  and  BIr.  Baron 
Martin.  This  morning  the  leamed  judges  attended 
divine  service,  ami  ti^n  proceeded  to  the  Assiie 


Court;  the  Lord  Chief  Baron  presiding  in  tfaeCrown 
Court,  and  Mr.  Baron  Martin  at  Nisi  Prius.  The 
cause  list  contains  an  entry  of  seven  causes  for  trial, 
of  which  two  are  mariced  <br  special  juries.  Of  the 
common  juries,  fliree  were  undefended,  and  one  was 
settled  this  morning.  The  calendar  contains  a  list 
of  59  prisoners  for  trial ;  but  the  offences  are  for  the 
most  nait  of  a  very  light  character.  The  charges 
are,  child  murder,  1 ;  manslaughter,  1 ;  unnatural, 
1 ;  attempt  to  commit  rape,  cutting  and  vrounding, 
1 ;  arson,  8 ;  honsebreaking,  5 ;  night  poadiing,  1 ; 
hiffinray  robbery,  2 ;  sheep  stealing,  2;  uttering  base 
coin,  1;  threatening  letter,  2;  larceny,  36;  receiv- 
ing, 1.  

HOUE  CIRCUIT. 

Kingston,  Mareh27.— The  commission  for  the 
county  of  Snrrey  was  opened  on  Wednesday,  and 
this  morning  both  conrts  proceeded  to  business,  the 
Lord  Chief  Justice  presiding  on  the  civil  side,  and 
Mr.  Baron  Parke  in  the  Crown  Court.     There  are 


Hon  of  deceased  persons'  estates  as  efficient  u  in 
banfamptcy  with  reference  to  bankrapts*  estates. 

Lord  Brocgbau  said  the  report  was  most  valu- 
able, and  its  only  defect  was  a  paucity  of  detuls  In 
the  mode  recommended  for  uniting  the  two  jnrisdio- 
tions.  In  1833  it  occurred  to  his  lordship  that  it 
would  be  highly  inexpedient  to  add  to  the  businata 
of  the  Court  of  Bankruptcy,  nnder  its  present  nanw, 
and  wished  a  Court  of  Trusts  to  be  formed  out  of 
tiiat  court,  for  its  machinery  was  most  efficient,  and 
much  of  the  business  of  the  Court  of  Chancery 
might  be  transferred  to  it,  aspectally  that  relating  to 
the  administration  of  the  trusts  of  .deceased  featoaif 
estates. 

J.  SrawAnT,  Esq.  read  the  report  of  the  com- 
mittee relating  to  disturbances  in  places  of  pahlic 
worship ;  and  the  propriety  of  amending  the  law  is 
to  licensing  places  for  religious  worship;  and  re- 
marked that  it  was  a  grievance  tiiat  if  twenty  persons 
met  together  to  pray  and  read  the  Bible  without 
being  Ucenaed,  they  became  liable  to  fine  or  im- 
prisonment.   By  the  Toleration  Act  of  William  and 


54  cases  entered  for  trial,  12  of  which  are  special   ti~"~""  .^' „_  .rii„_.j  *„  „--♦  i,  _i.~-,  a^ 

jury  cases,  but  a  good  miny  of  the  common  j^    T^'*"""'^''*"  jJ^°!rfl^>,.?^„^hS^v^ 
i    '„_j»fl_j~i      ri_  »!.»  r.'-~™  .:j.  *i,»~>  JL  A^    rehgious  worship:  previous  to  that  time  theconven- 


are  undefended.  On  the  Crown  side  there  are  45 
prisoners  for  trial,  bnt  the  only  case  of  importance 
IS  that  of  the  prisonen  charged  with  the  murder  of 
the  Hev.  Mr.  Holiest,  at  Frimley. 


SOUTH  WALES  CIRCUIT. 
HERsroKD,  March  22. — Mr.  Justice  Talfonrd 
opened  tiie  commission  here  this  afternoon.  There 
are  but  three  eaoses  entered  for  trial,  of  which  two 
are  between  the  same  parties,  and  substantially  in 
the  nature  of  aoas-actiooa.  The  prisoners  are  only 
twenty-one  in  numiier,  of  whom  one  is  diarged  with 
murder,  one  with  manslaughter,  two  with  catting 
and  wounding,  three  with  highway  robbery,  four 
with  robbery  with  violence,  three  with  borgUu?,  one 
with  housebreaking,  three  with  night  poaching,  two 
with  oonoeahnent  of  burth,  one  with  peijury,  and 
one  with  uttering  counterfeit  coin. 


Cocar  or  Cbamobst. — -Habch  28. — At  the 
sitting  of  the  Court  this  moming,  Sir  John  Bomilly 
(late  Attomay-Geaeral)  liaving  been  appointed 
Mwter  and  Keqier  of  the  Rolls,  appeared  and  took 
the  usual  oaths  before  the  Lord  Chancellor. 

The  I.ATK  Sm  itmn  Pinia,  Bast. — ^The  will 
of  the  late  ^ir  John  Pitie  has  been  proved  at  Doc- 
tors'-oammoos,  and  the  property  sworn  under 
30,00«.  


PROCEEDmOS    OF  lAW 
SOCIETIES. 

SOCIETY  FOR  THE  AMENDMENT  OF 
THE  LAW. 

A  MSBTiNG  of  this  Society  was  held  on  the  10th  inst. 
at  their  rooms,  21,  Regent-street.  The  principal 
busineas  was  the  reception  of  the  reports  of  the  Com- 
mittees on  Law  aad  Equity  Proeedore,  and  on  the 
law  concerning  dissenting  places  of  worship.  Lord 
Brocoham  in  the  chair. 

R.  Lows,  Esq.  read  the  first  report  of  the  Com- 
mittee on  Law  and  Equity  Procedure.  The  system 
of  equity  arose  in  the  end  of  the  fourteenth  century, 
when  oombinations  of  circumstances,  for  which  the 
law  had  not  provided,  presented  themselves,  and 
when  the  le^lpower  was  in  the  hands  of  the  clerical 
chancellors.  Those  judges  endeavoured  to  supply  by 
reasonings  the  plara  of  fixed  rules.  The  law  of  eqiii^ 
at  first  applied  to  special  cases ;  but,  in  the  end,  it 
was  ezercued  fromprecedent,  and  now  was  as  fixed 
as  common  law.  Ilie  distinction  between  law  and 
equity  was  so  little,  that  very  often  it  could  not  be 
discerned  by  the  besiklawyers ;  the  common  law  jnd^ 
were  obliged  to  act  aecoiding  to  strict  law,  vhea  in- 
justiee  vraa  often  committed,  and  obliged  the  parties 
togotoeqmty.  Therewerecasesinwtuch  parties  had 
incurred  great  expense  in  equity,  uid  were  then  told 
that  their  rdief  was  at  common  law,  and  when  the 
patties  went  to  common  law  the  proceedings  were 
afterwards  sat  aside  from  being  contrary  to  equity. 
By  parties  having  often  to  go  to  the  two  courts  great 
expense  was  often  iucuned,  when  one  court  oonld 
have  decided  de  matter.  The  decisions  at  law  and 
equity  were  often  antagonistic,  as  was  instanned  in 
numerous  cases,  and  nothing  could  be  mote  nnaatis- 
foetory  than  that  one  court  of  law  conld  only  eome 
to  one  decisien,  and  another  the  reverse.  The  divi- 
sion of  two  courts  produced  a  great  mnltipUaation  of 
labour,  and  thereby  increased  expenses.  The  ques- 
tion arose,  could  the  jurisdiction  of  both  courts  be 
included  in  one.  The  experience  of  the  State  of 
New  York  shewed  that  it  could  be  with  eteat  advan- 
tage to  suitors.  The  committee  were  of  opinion  that 
one  code  should  be  enacted  which  should  include 
both  law  and  equity  in  its  proceedings. 

J.  Stewakt,  Esq.  moved  that  the  report  be 
printed  and  arcnlated  amonf;  the  members,  and  dis- 
cussed at  their  next  meeting.     He  was  very  de 


.eligioiL 

tide  had  been  looked  upon  as  a  place  of  sedition  I 
well  as  worship.  The  committee  were  of  opinion 
that  the  performance  of  religious  worship  might  be 
permitted  without  being  licensed.  In  these  days  of 
religious  knowledge  there  were  many  persons  who 
wished  to  spread  reli^on,  without  being  confined  to 
particnlw  denominataons,  which  they  could  not  do 
at  present,  for  they  must  take  some  name  by  which 
to  be  registered,  as  well  as  keep  their  doors  open  for 
any  one  to  enter  who  chose.  They  might  meet 
therefor  almost  any  purpose  whatever,  and  read  any- 
book  they  pleased  except  the  Bible,  for  if  they  read 
that  and  prayed,  being  above  twenty  in  number, 
they  became  liable  to  certain  penalties,  and  this  law 
had  actually  been  enforced  daring  the  last  year. 

Lord  BaouOH  AM  thought  tiie  subject  of  audi  giett 
importance  tiuit  anotiier  evening  should  be  devotodrto 
its  eonsidention. 

The  meeting  then  adjourned  till  the  24tii  of  Maroi, 
when  the  proposed  amendments  in  the  potent  laws 
will  be  considered. 

LINCOLNSHIRE  LAW  SOCIETY. 

The  half-ysariy  meeting  of  the  memben  VMM 
hdd  at  the  Great  Northern  Hotel,  Lincoln,  on  the 
Thursday  in  the  assize  week,  when  the  aooonntB 
were  audited,  and  a  balance  of  631.  12s.  7d.  fbonS 
tube  in  the  hands  of  the  treasurer  to  the  credit  of 
the  society.  Two  new  members,  viz.  Mr.  Guy,  Of 
OainsboroS  and  Mr.  PUskitt,  of  tiie  same  plaaa, 
"wareeleoted. 

Mr.  Hett,  of  Brigg,  succeeded  to  the  office  of 
president  for  the  ensuing  year.  Mr.  Staniland,  of 
Boston,  was  elected  as  vice-president.  Mr.  E.  A. 
Bromehead,  of  Lincoln,  re-elected  secretary  and 
treasurer;  and  the  committee  for  the  past  year,  with 
the  addition  of  Mr.  Bankes  and  Mr.  Jno.  F.  Buitoit, 
was  re-appointed. 

The  treasurer  reported  that  the  amount  of  fiindad 
property  in  the  names  of  the  trustees  was  now 
1,700/.  


PROMOTIOhlS,  APPOINTMENTS, 

ETC. 

[Oleita  of  the  Fraes  Ibr  Coantiei,  CitiM,  and  Boroughs 

will  oblige  hj  regularly  forwarding  the  naznes  and  a«U 

of  all  new  KagistniM  who  may  quaUQr.j 


The  Qaeen  has  been  pleased  to  appoint  Matthew 
Davenport  Hill,  of  Lincoln's-inn,  in  the  county  of 
Middlesex,  esq.  to  be  one  of  the  Commissioners  of 
the  Court  of  Bankruptcy,  to  act  in  the  prosecution 
of  fiats  in  bankruptcy,  in  the  country,  in  the  room  of 
Ebenezer  Ludlow,  Sinjeant-at-law,  deceased. 

The  hard  Chancellor  has  appointed  Edwin  Bozall, 
of  Brighton,  in  the  county  of  Sussex,  gent ;  Paddn 
Wigelsworth,  of  Donnington,  Lmooln,  gent. ;  and 
Bruges  Fry,  of  Cheddar  and  Azbiidge,  in  the  county 
of  Somerset,  gent,  to  be  Masters  Extraofdinarjr  in 
the  High  Court  of  Chancery. 

The  Lord  Chancellor  has  appointed  Francis  Gieen, 
of  Carmarthen,  in  the  county  of  Carmarthen,  gent  j 
Henry  Fenwick,  of  Liverpool,  in  the  county  pdatiiie 
of  Lancaster,  gent. ;  also  Thomas  Etty,  of  Liverpool 
in  the  county  palatine  of  Lancaster,  gent,  to  he 
Mssters  Extraordinary  in  the  High  Court  of  Chan- 
cery. 

The  Right  Hon.  Sir  John  Jervis,  knight,  has  ep- 

Eiated  Henry  Hall,  of  Clithetoe,  in  the  county  of 
incaster,  gentleman,  to  be  one  of  the  perpetual 
oommiaBioaets  for  taking  the  aoknowladgmeata  of 
deeds  to  be  cxecnted  by  mrried  women  in  and  fee 
the  county  of  Lancaster;  and  Thomas  WilUnaan. 
of  the  dty  of  Canterbury,  gentleman,  to  be  oneoC 
the  perpetual  commissioners  for  taking  the  ao- 
knowledgments  of  deads  to  be  executed  by  manM 


_  women,  in  and  for  the  city  of  Canterbury;  also  'in 

sirable,  he  said,  to  establish  a  system  of  administn-  '  and  for  the  county  of  Kent. 
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Sir  Alexander  Cockbum  has  beeo  promoted  to  the 
office  of  Attomejr-General,  in  place  of  Sir  John 
Romilly,  and  is  succeeded  as  Solicitor-General  by 
Mr.  Page  Wood. — Globe  of  yesterday. 

Membeb  ketubned  to  serve  in  this  pke- 
SENT  Parliament  for  the  Borouoh  of  Don- 
OABVAN.  —  The  Hon.  Charles  Frederick  Ashley 
Cooper  Ponsonby,  of  St.  JamesV -place,  London,  in 
the  room  of  the  Right  Hon.  Ricbaid  Lilor  Sbeil, 
who  has  loc-pted  the  office  of  Steward  of  Her 
Majesty's  Cbiltem  Handreds. 

Member  returned  to  serve  in  this  present 
Parliament  fob  the  Borodgb  of  Thirsk. — Sir 
William  Payne  Gallwey,  bart.  in  the  room  of  John 
Bell,  esq.  deceased.        , 

Commission  signed  bt  the  Lord  Lieutenant 
OF  Lancashire. — ^James  Lomax,  esq.  to  be  Deputy- 
Lientenant. 


COURT    PAPERS. 

COURT  OP  CHANCERY. 
costs  and  fees. 
'  The  following  important  order  of  Court  was  made 
by  the  Lord  Chancellor  on  Saturday  last.  It  will 
materially  affect  the  costs  of  all  present  and  future 
proceedings  in  Chancery,  as  it  will  greatly  reduce 
the  fees  payable  in  the  Tarioos  offices  of  the  court 
during  the  progress  of  suits  through  their  various 

~  "ORDER  OF  COURT. 
"  Saturday,  March  22,  1851.— Whereas  it  is  ex- 
pedient that  some  of  the  fees  heretofore  payable  in 
nspect  of  certain  proceedings  in  the  Court  of  Chan- 
cery should  be  abolished,  and  that  others  should  be 
reduced  in  amount,  now  I,  the  Right  Hon.  Thomas, 
Baron  Truro,  Lord  High  Chsncellor  of  Great  Britain, 
witiithe  advice  and  concurrence  of  the  Right  Hon. 
Henry,  Baron  Langdale,  Master  of  the  Rolls,  and  the 
Right  Hon.  the  Vice-Chancellor  Sir  James  Lewis 
Knight  Bruce,  do  hereby  order  and  direct,  that  from 
and  after  the  3lst  day  of  March,  1851,  such  of  the 
fees  heretofore  received  and  taken  by  the  clerks  to 
the  Masters  in  ortlinary,  the  Taxing  •  Masters 
and  their  clerks,  the  registrars  and  their  clerks, 
the  Master  of  the  Reports  and  Entries  and  his 
ctorka,  the  clerk  of  affidavits  and  assistant-clerks  of 
^davits,  the  examiners  and  their  clerks,  and  the 
clerks  of  records  and  writs  and  their  clerks,  as  are 
set  forth  in  the  first  schedule  hereto,  shall  be  and  the 
same  are  hereby  abolished.  And  that  such  of  the 
fees  heretofore  received  and  taken  by  the  clerks  of 
the  Masters  in  ordinary,  the  registrars  and  their 
clerks,  flie  Taxing-Masters  and  their  clerks,  and  the 
derks  of  affidavits  and  assistant-clerks  of  affidavits, 
M  are  mentioned  in  the  second  schedule  hereto,  shall 
be  reduced  in  amount,  and  in  lieu  thereof  the  fees 
set  (brth  in  the  said  second  schedule  shall  be  received 
and  taken  respectively  by  the  clerks  of  the  Masters 
in  ordinary,  the  registrars  and  their  clerks,  the 
Taxing-Masters  and  their  clerks,  and  the  clerk  of 
affidavits  and  assistant- clerks  of  affidavits,  and 
shall  be  by  them  severally  and  respectively  paid  into 
the  Bank  of  England  in  the  name  of  the  Accountant- 
General,  to  be  placed  to  the  credit  of  the  account 
entitled  'The  Suitors'  Fee-fund  Account.' 

"First  Schedule  abovb  referred  to. 
"Fees  to  Cease  on  and  after  the  31st  dat  of 

March,  1851. 
"  in  the  offices  of  the  masters  in  ordinabt. 

£     S.     d. 

For  ioTestigatiog  every  title  brought  in  be- 
fore the  Master  to  be  settled,  aqd  perus- 
ing the  abstract  thereof,  upon  the  first 
twenty-five  folios  thereof  0    6    8 

Upon  every  succeeding  twenty-five  folios 
thereof  0    3    4 

For  every  advertisement  issued  by  the 
Master   110 

For  every  peremptory  advertisement  for 
the  sale  of  property  with  the  approba- 
tion of  the  Master,  in  addition  to  the 
foregoing  fee,  to  be  repaid  if  the  pro- 
perty shall  not  be  offered  for  sale 3    0    0 

For  signing  the  allowances  of  ever^  deed, 
recognizance,  set  of  interrogatories,  ac- 
count, or  other  docoment  allowed  and 
signed  by  the  Master 0    5    0 

For  every  order  upon  a  warrant   0    5    0 

For  perusing  and  settling  the  draught  of 
every  deed  brought  before  the  Master  to 
be  settled  (except  a  lease  for  a  year), 
where  such  deed  shall  not  exceed  thirty 
folios  1    0    0 

When  such  deed  shall  exceed  thirty  folios 
and  not  exceed  fifty  folios  1  10    0 

And  where  such  deed  shall  exceed  fifty 
folios  and  not  exceed  100  folios 2  10    0 

And  where  such  deed  shall  exceed  100  folios    3    0    0 

Fee  on  preparing  recognizaore 1    1    0 

For  an  examination  fee  on  each  witness, 
exclnsiveofoath 0    5    0 


For  examining  engrossment  of  deeds,  each 
skin 0    3    4 

For  comparing  deeds,  books,  and  papers 
with  the  schedule,  on  their  being  depo- 
sited or  delivered  out,  where  the  sche- 
dule shall  not  amount  to  fifty  folios 0    6    8 

Where  the  schedule  shall  amount  to  fifty 
foUos 0  13    4 

For  expunging  scandal  or  impertinence  out 
of  every  record  or  document  referred,  on 
every  such  record  or  document 1    0    0 

IN  THE  OFFICES  OP  THE  TAXING-MASTERS. 

For  signing  the  allowance  to  every  set  of 
interrogatories,  account,  or  other  docu- 
ment      0    5    0 

For  an  examination  fee  on  each  witness, 
exclusive  of  oath  0    5    0 

IN  THE  BEGISTRAB's  OFFICE. 

For  every  certificate  signed  by  the  Reps- 
trar  for  the  sale  or  transfer  of  annuities, 
stock,  or  Exchequer  Bills,  or  for  delivery 
out  of  the  latter   0    2    6 

For  every  other  certificate  signed  by  the 
Registrar   0    10 

For  every  copy  of  minntes  of  any  decree  or 
order,  per  side 0    1    0 

For  every  exhibit  proved  rted  wee  in  court    0    2    6 

For  entering  every  plea  or  demurrer   0    1    0 

For  setting  down  causes,  exceptions,  fur- 
ther directions,  pleas,  and  demurrers, 
each  (except  for  setting  down  caoses  on 
the  Registrar's  days)   0    10 

For  setting  down  causes  on  the  Registrar's  . 
days    1     1    0 

IV  THE  REPORT  OFFICE. 

For  every  attendance,  with  a  report  at  the 
Masters'  offices,  for  any  material  altera- 
tion to  be  made  therein  0    6    8 

AT  THE  ENTERING  SEATS. 

For  every  certificate  in  Master's  report  . .     0    10 
For  entering  every  attachment 0    0    2 

IN  THE   AFFIDAVIT  OFFICE. 

For  registering  every  affidavit,  for  each  side    0    0    4 
For  expunging  impertinence  from  an  affi- 
davit         10    0 

IN  THE  examiner's  OFFICE. 

For  every  certificate  signed  by  Examiner.  .034 
For  drawing  every  folio  of  depositions, 
where  no  office  copy  is  taken,  when  two 
Terms  shall  have  elapsed  without  the 

examination  of  any  witnesses 0    0  10 

For  every  interrogatory  added  0    1    0 

For  every  tubpana  notice 0    1    0 

IN  THE   RECORD   AND   WRIT  OLERKS'  OFFICE. 

For  sealing  every  ({edimtu  to  take  an  answer    0  10    0 
For  sealing  every  special  dedimta  by  order 

ofCourt 0  18    0 

For  filing  every  answer  or  demurrer. 0  10    0 

For  every  consent 0    7    0 

For  filing  every  note    0    7    0 

For  filing  replication    0  10    0 

For  entering  every  memorandum  of  ser- 
vice of  copy  bill  on  every  defendant 0    7    0 

The  Second  Schedule  above  referred  to. 
fees  to  be  received  and  taken  bt  the  clerks 

to  the  masters  in  ordinary. 
For  entering  accounts  of  receivers,  con-  £,    s.  d. 
signees  and  committees  in  each  book  (in 
lieu  of  the  present  fee  of  6d.  per  folio), 

per  folio 0    0    4 

For  entering  accounts  of  parties  account- 
in);  before  a  Master  in  a  book,  if  re- 
quired (in  lieu  of  the  present  fee  of  fid. 
per  folio),  per  folio  0    0    4 

Fees  to  be  beceived  and  taken  bt  the 
taxing-masters  and  their  clerks. 
Per  centage  on  amount  of  every  bill  of 
costs  as  taxed,  in  lien  of  the  present  fee 
o(3l.  2  10    0 

FEES  TO  BE  RECEIVED  AND  TAKEN  BT  THE 

REGISTRARS  AND  THEIR  CLERKS. 

For  every  order  for  payment  of  money  out 
of  court,  where  the  sum  or  sums  thereby 
directed  to  be  paid  shsll  exceed  100/. 
and  shall  not  exceed  in  the  whole  500/. ; 

And  for  transfer  out  of  court  or  sale  of 
any  sum  or  sums  of  Government  Stock 
or  South  Sea  Annuities  (excepting  Long 
Annuities  or  annuities  for  terms  of 
years),  when  the  snm  or  sums  therebv 
directed  to  be  transferred  or  sold  shall 
exceed  100/.  and  shall  not  exceed  in  the 
whole  500/. ; 

And  for  payment  out  of  court  of  any  an- 
nuity or  annuities  exceeding  5/.  and  not 
exceeding  in  the  whole  25/.  per  annum, 
or  of  any  interest  or  dividends  upon 
stock  or  annuities  exceeding  5/.  and  not 
exceeding  in  the  whole  25/.  per  annum ; 
and  for  no  other  purpose,  in  lien  of  the 
present  fee  of  2/.  10s. 10    0 

For  every  office  copy  thereof,  in  lien  of  the 
present  fee  of  1/ 0  10    0 


For  every  other  order  for  payment  or 
transfer  out  of  court,  in  lien  of  the  pre- 
sent fee  of  2/.  10s 2   0   0 

FEES  TO  BE  RECEIVED  AND  TAKEN  BT  THE  CLXU 
OF  AFFIDAVITS  AND  ASSISTANT  -  CLERKS  OT 
AFFIDAVITS. 

For  every  office  copy  of  an  affidavit  (in 
lien  of  the  present  fee  of  4d.  per  aide, 
and  4d.  per  side  for  registering),  per 
foUo 0   6  4 

"  Truro,  C. 

"  Langdale,  M.R. 

"  J.  L.  Knight  Bruce,  V.C 
"  J.  CoUU,  Registirar." 


phry'i 
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BUSINESS  AT  THE  OFFICES  OF  MASTERS 

IN  CH.\NCERY. 
Master  Homphrt,  the  junior  Master  in  Caamj, 
has  issued  the  following  notice:— 

"  Proposed  course  of  proceeding  in  Muter  Hoa- 
._  j'a  office  after  the  Easter  vacation,  1851.-1^ 
—aster  will  take,  every  morning,  at  the  conBence- 
ment  of  his  sitting,  short  matters  of  the  Ulenig 
description, — viz.  applications  for  time  to  snna, 
to  enlarge  publication,  for  leave  to  amend  b3h,t» 
consider  decrees  and  orders,  for  bringing  m  Imfc 
and  papers,  for  nominating  commissioDers,  sad  mi- 
opposed  creditors'  claims.  On  Wednesdsp,  the 
Master  will  also  take  other  short  matters  rmdf  iw 
hearing  consecutively,  in  the  order  in  whick  tkn 
are  set  down.  On  every  other  day  the  Muter  wm 
take  in  like  consecutive  order,  causes  and  crtten 
ready  for  hearing,  and  not  coming  under  any  <(  the 
above  descriptions,  and  in  very  long  mattai  Oe 
Master  will  exercise  a  discretion  in  acQoaraiBg  tk* 
hearing  from  time  to  time,  as  circumstatioa  msy 
require.  Any  matter  set  down  as  a  short  matoi, 
and  appearing  to  the  Master  as  not  properif  ooanac 
under  that  description,  will  be  transtmed  to,  aaa 
placed  at  the  end  of  the  other  list,  unless  the  Mas- 
ter, upon  cause  shewn,  shall  direct  otherwise.  la 
all  cases  where  it  shall  be  desired  to  have  the  Uata 
in  rotation  ballotted  for  on  the  day  on  wUck  say 
decree  or  other  document  shall  be  left  in  thb  c&e 
for  that  purpose,  it  is  requested  that  such  deoee  o» 
document  be  left  before  twelve  o'clock. 

"  By  order  of  the  Haster. 
"March  25,  1851." 


BIRTHS,   MARRIAGES,   AND   DEATHS. 

MARRIAOnS. 
Sahdau,  Thomas  CoUeH,  tta.  F«Uo«ifOm<ICillscs,  Ox- 
ford, and  of  tinooln's-inn,  Wrister«'tei',etdiat  loaof 

Samuel  Sandara,  «q.  of  Lookers,  Hefts  to  Tiimttt, 

second  daughter  of  William  Hanmflr,  n^.  of  BcaaoA, 

Denbighshire,  on  the  25th  inst. 
Willis,  James,  ean.  of  lincoln's-inn,  banT«t«T.al-l*w,  to 

Amelia,  second  daughter  of  the  late  WiHiam  ttMaacm, 

esq.  of  Connaiight-aquare,  Hyde-park,  on  the  25th  iasC- 

at  St.  Saviour'a,  Upper  Chelsea. 
DEATHS. 
Adaks,  John  Hilditch,  late  of  CalcutU,  solicitor,  tnai^ 

of  Old  Jewry -chambers,  Londoo,  oa  the  i'iih  ef  llMCB. 

ber  last,  whilst  at  sea,  on  his  pa^s-nee  to  this  eooitay. 
CooiCBS,  Thomas  William,  son  of  Mr.  Thomaa  Cboaha, 

jnn.  solicitor,  on  the  21st  inst.  at  Dorchester,  a^  IS 

months. 
Dicii,  Lord  Thomas,  on  the  21st  inst.  at  the  Hoo,  Hett^ 

aged  77. 
Lddlow,  Ebeneser,  esq.  -aerioant-at-law,  and  cm  el  Om 

Commissioners  of  Bankruptcy  for  the  Bristol  £sKisi, 
*  on  the  18th  lost,  at  AlmondsbnTy,  near  Bristol,  syed'i. 
XawcoxB,  Richard,  «aq.  Jnstico  of  tlie  Peace,  «t  ShB- 

ford,  on  the  26th  iast.  seed  87. 
WxLTBa,  Bliss,  relict  of  the  late  H.  Walter,  ran.  U  Tks 

Willows,  near  Windsor,  on  the  Uth  inat.  at  SimViH 
Wasskt,  Mr.  Oeorge,  chief  clerk  of  the  Coonty  Owrti 

of  Hampshire,   on   the   ISth   inst.    at   SontitwySna, 

aged  35. 
WiairsB,  Elisabeth  Mary,  daughter  of  Joha  Waiaer,eaf. 

barrister.at-law,  on  the  23rd  lost,  at  11,  f  •— ' ' — ' 

Bnaa«U.sq<iare,  in  her  9th  year. 


JOURNAL  0F_ PROPERTY. 
MONEY  MARKET. 


Ejcauss  FusDS. 


I.     ,-l 


JJ 


-IJ 


Bank  Stock hiiti  .... 

8  '^  Cent.  Reduced  Annuities  shut    . .       . . 
3  ^  Cent.  Consols  Annuities  I  9»t    96V  9MI 

Consols  for  Account i  98i    9&i:  9Sif 

New  31  V  Cent.  Annuities . .  | 
Long  Annu.  (exp.  Jan.5, 1360) 
Do.  SOyra.  (cip.Oct.  10,1859) 
Do.  30yrs.  (eip.  Jan.  5, 1860) 

India  Stock,  for  Account 1..    281} I 

India  Bonds  (l.OOM.)    62     m 

Do.     do.  (under  1,0001.)....    <B     57 

South  Sea  Stock 

Do.     do.  Kew  Annuities  . .    . . 

Exchequer  Bills,  1,030/ 65' 

Do.  do.  SOW 55' 

Do.  do.  SmaU 65< 

Do.  do.  Adrertiaed..    .. 

'Fremiiun. 
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THE    GAZETTES. 

Oazettw,  March  26. 

Ataw,  BoBvnT,  fellmoDeer,  Canterbury,  April  4  and 
Hftj  6,  wX  twelre,  Bafiingludl-st.  Off.  u.  Caniuui.  Sols. 
Venour,  Grmj'B-inTi-tqaare,  and  Vxalejn  and  Meroer, 
Caatorboiy.    Petition,  March  18. 

Burmr,  Thovas,  wine  merchant,  Snffolk-lane,  Citr, 
April  1,  at  half-pait  one,  May  1,  at  twelve,  Basinghall- 
8t.  Off.  at.  Bell.  SoIb.  Sewell  and  Co.  Old  Broad-it. 
Petition,  March  32. 

CoLTXB,  AsAH,  jeweller,  Dorar,  April  1,  at  one,  Maj  1, 
at  eleven,  Basinehall-st.  Off.aa.  Johnson.  8(U.  Harris, 
Moorgate-flt.    Petition,  Marob  16. 

CBossnsLD,  Aaiot,  coal  merebftnt,  Tr  Hawr,  Olamor- 

*  ganshire,  and  New^rt,  Monmontb shire,  April  9  and 
SCay  7,  at  eleven,  Brutol.  Off.  ai.  Miller.  Sola.  James, 
Merthyr  Tidvil,  Olamoi^anahire,  and  Beran,  Bristol. 
Petition,  March  20. 

GLiBBPOOL,  JoHir,  ladies'  shoe  maker,  Beffent-st.  April  8 
and  May  6,  at  one,  Baoinghall-st.  Off.  as.  Oroom. 
Bol.  Wrefonl,  Golden-aqoare.    Petition,  March  24. 

Jaoxbov,  RiCHUtn,  fiumer,  Selby,  Yorkshire,  April  14  and 
ICaj  6,  at  alsTen,  Leeds.  Off.  as.  Hope.  Sols.  Weddale, 
Belby,  and  Bond  and  Banriok,  IiMds.  Petition^  March 
19. 

9TBXI.X,  JoHir.  brewer,  Spotland<bndge,  Lancashire,  April 
10  and  May  2,  at  eleven,  Manchester.  Off.  as.  Macken- 
sie.  Sols.  Hitchcock  and  Co.  Manchester.  Petition, 
March  22. 

WzffnucoTT.BoBiBT,  nTirsemuui,FaIhain*road,  Chelsea, 
Amil  4,  at  half-past  one,  Mat  6,  at  eleven,  Basinffhall-st. 
Off.  as.  Whitmore.    Sol.  Holoombe,  Bbory-ft.  Pimlico, 
and  Chanoery'laDe.    Petition,  March  21. 
OoMttf,  Momk  28. 

AuntBOHO,  Saicvbl,  glass  and  china  dealer,  Bolton*le- 
Moort,  Laoca^hire,  April  14  and  28,  at  twelve,  Man- 
chester. Off.  as.  Fraser.  Sol.  Marsland,  Bolton-le- 
Moors.    Petition,  Manh  16. 

BxLLiira,  Hbitbt  CHRiflXorsBB,  sUversmith  and  j«w6ller, 
96,  Cheapside,  April  7,  at  eleven,  and  May  12,  at  one, 
Basingball-st.  Com.  Holroyd.  Off.  as.  Edwards.  Sol. 
Feddell,  142,  Cheapside.    Petition,  March  26. 

CoLTBB,  AixBir,  Jan.  (not  Adam,  as  advertised  in  last 
OoMiU),  jeweller,  Dovor,  Kent,  April  \,  at  one,  and 
May  1,  tX  eleven,  Basinghall-st.  Com.  Brans.  Off. 
as.  Johnson.  SoL  Hams,  Moorgate-st.  Petition, 
March  15. 

Oabithuc,  Oxobob,  fkrmer  and  banker,  Bougham,  Suf- 
folk, April  11,  at  half-past  twelve,  and  May  9,  at  half- 
past  elOTen,  Baatni^kall-st.    Com.  Pane.  Off.  as.  Cannan. 


Sola.  Hensman,  Baaing-lane,  Bow-lane,  Cheapside,  and 
Wayman    and  Co.    Bury   St.   Edmonds.      Petition, 
March  22. 
GuBBTOOL,  Josir,  ladies*  boot  and  shoemaker,  319,  Be- 

Sat-at.  April  8  and  May  6,  at  one,  Basingball-st.  Com. 
(Uroyd.  Off.  as.  Groom.  Beds.  A'Beokett  and  Symp- 
son,  7,  Golden-square.  Petition,  March  24. 
Jaokbob,  Bichaxd,  tanner  (not  farmer,  as  advertised  in 
last  Tuesdav'B  GazeUa),  Selby,  Yorkshire,  April  14  and 
May  6,  at  eleven,  LeediB.  Com.  Ayrton.  OffVas.  Hope. 
Sola.  Weddale,  Selby ;  and  Bond  and  Barwick,  Leeds. 
Petition,  March  19. 

J&T,  SxiniBL  TcBiTBB,  mHIer,  Badley,  Suffolk.  April  9,  at 
hMfHMst  one^  May  9,  at  twelve,  Basingball-st.  Com. 
PonUanqne.  Off.  as.  Stansfeld.  Soli.  Trinder  and 
Byre,  1,  Jobn-st.  Bedfbrd-row,  and  Archer,  Stowmarket, 
Snffcdk.    Petition,  March  24. 

II^DowjUX,  Waltsb,  printer,  10,  little  Qneen*«t.  Lin- 
coln's-inn-flelds,  April  6,  sJt  eleven.  May  9,  at  one,  Ba- 
aingball-st.  Com.  Fane.  Off.  as.  Whitmore.  Sol.  Bd- 
mimds,  12,  South-square,  Gray*s-inn.  Petition,  March 

MxLLBB,  RoBEBT,  ana  Stbbst,  Albxabdbb,  builders  and 
contractors,  Lwoaster,  April  7  and  29,  at  twelve,  Man- 
cheater.  Off.  as.  Pott.  Sol.  Blaokhnrst,  Preston.  Pe- 
tition, March  26. 

Ubdwobth,  Hbvbt,  meer,  Wisbech  St.  Peter,  Cam- 
bridge, April  6,  at  balf*p«st  one.  May  9,  at  eleven, 
Basingball-st.  Com.  Fane.  Off.  as.  Cannan.  Sols.  Abbott, 
Jsokina,  and  Abbott,  8,  New-inn,  Strand,  and  Watson, 
Wisbeob.    Petition,  March  26. 

Pboo,  RicRiBD,  wine  roerphant,  Brighton,  April  14,  at 
half-past  one.  May  10,  at  eleven,  Basing^iallst.  Com. 
Oonlbom.  Off.  as.  Pennell.  Sols.  Bridger  and  Collins, 
37,  King  WOliam-at.  City.    Petition,  March  21. 

PowLBSiJLin>,  JoHir,  dealer  in  seeds.  South  Tawton, 
Devonshire,  April  16,  at  one.and  May  6, at  eleven,  Exeter. 
Com.  Bere.  Off.  as.  HirUel.  Sols.  Folford,  North  Taw- 
ton; Tanner, Crediton;  Stogdon, Gsndy-st. Exeter.  Peti- 
tion, March  21. 

WiLLUKs,  WiLLXAV  GBiffiTUB,  wooIlaB  Bttd  linen  draper, 
Carnarvon,  April  10,  and  May  16,  at  eleven,  Liverpo<d. 
Com.  Stevenson.  Off.  as.  Bird.  Sol.  WHkams,  Soath 
Castle-st.  Liverpool.    Petition,  March  26. 

BAVZBim  BBf AfH. 

Q^etal  AMdgnt—  or*  given^  to  mkom  op^  for  As 

Divid^mda. 

Aww$  KoA  StUherlandt  merchants,  fourth,  6-6tha  of  a  Id. 

Stansfeld^  lV>ndon.— Sq9»,  B.  grocer,  first,  2s.  8d.  Talpy, 

BirmiiiijhMni. —  OmU,  W.  J.  J.  crucer,  further,  2Jd.  Ilirt- 
Bell,  Exetor. — Vccetf^  F.  coal  merchant,  second,  2J(I. 
Edwards,  London. — tktminy,  J,  otirrier,  first,  3».  2d.  Hirt- 
ael,  Kxeler.— i^cH^OM,  W.  F.  lead  and  glass  merchant, 
second,  6d.  Stansfeld,  London. — ifo»»7J/o)i,C.ironmon{feri 
•eoond,  \\A.  Edwards,  Ix>ndon. — Humphrey,  W.  wine 
zaerchaot,  second,  2d.  Stansfeld,  London.— aiV^,  J.  wine 
merchant,  first,  Gs.  8d.  Hirtzell,  Exeter. — Loo$firmQre,  R, 
acrivener,  further,  2d.  Hirtzel,  Exeter. — Martin,  T.  W, 
tailor,  fourth,  lOd.  Groom,  L<iiidou. — Matthetc$,  J.  and 
C.  D.  bankers,  fourth,  IJd.  Valpv,  IJirniingbam. — Ping, 
W.  H.  malUter,  farther.  0|d.  Hirtssi,  Exeter.— Pi0le<<f,  W. 
bleacher,  first,  Ss.  Hid.  LdB,  Maooheater.— Porewoy,  A. 
tea  dealer^  aecond,  2|d.  Stanafald,  London. — JSoiwa,  J. 
ooaoh  onmer,  second,  2|d.  Edwards,  London. — Sodtn,  J. 
drvpwt  first,  6«.  6d.  Stansfeld,  London.— fi/et^A,  B.  W.  A. 


newspaper  proprietor.  Is.  3d.  Groom,  London.— .Aorlvy, 
J.  cupenter  and  builder,  second,  3s.  Edwards,  London. 
—Tajfler,  W.  G.  W.  surgeon,  flr»t,  2s.  Hirtsel.  Exeter.— 
9f>M#riU,  C.  ironmonger,  second,  2^.  Stansfeld,  London. 

IirSOLTBKT  BST4TB8. 

4ppjy  oi  the  Provigional  jMiffnee*$  Q^tM,  Portwrnt-ffreett 

Lmeoln^t-inn-Jieldtt  London^  between  the  houri  qf  eleven 

and  three. 

Carjf^  6.  merchant's  clerk,  8|d. — lioifd,  H.  attomer, 
OH— MWUhev,  J.  cotton  rarn  dresser,  iKH.—TrehhU  Vf. 
publican,  second,  3d.— Phm/om,  A.  baker,  lis.  \\A. — 
Thoma*^  3.  lieut.  in  the  anny,  2s.  ll\d.—WilUame,  C.  jnn. 
grocer,  4s.  2d. 

DiW,  W.  earthenware  manafactorer,  Ifd.  Apply  to  Mr. 
Carter,  solicitor,  Pontefract.— Ot'rre,  n.  sorfceon,  Ac. 
28.  lOd.  Apply  at  the  County  Court,  Lewes.— HiirrfHS,  P. 
earthenware  manufacturer,  SJd.  Apply  to  Mr.  Carter, 
solicitor.  Fontefract.— Purt^i,  W.  lieut.  B.ir.4s.  7)d>  Ap- 
ply to  H.  T.  Archer,  eolicitor,  Great  Portland-st.  Ox- 
ford-st.  

90Stanin«nt0  for  tHr  VrnrSt  of  CreHUors. 

ChuetU^  March  18. 
"Bealej  J.  grocer,  Kewbnry,  Berkshire,  March  8.  Trusts. 
C.  Suck,  Jan.  King  William-st. ;  J.  Holraee,  grocer,  Read- 
ing; and  E.J.  Morgan,  soap  manufacturer,  Tottenham- 
conrt-road.  Sol.  W.  J.  Cowper,  Newbury. — Bpotph,  J. 
farmer,  Petistree.  Suffolk,  March  6.  Trusts.  F.  'Alexan- 
der, banker,  Woodbridge,  and  W.  Sawyer,  farmer,  Tunatal. 
Sols.  C.  Moor  and  Son,  Woodbridge. — Harrit,  C.  A.  com 
dealer.  Lamb's  Conduit- street,  Feb.  20.  Trust.  W.  Bur- 
rowfl,  com  merchant,  Bagnigge-wells-road.  Sol.  G. 
Brown,  Finsbory -place. — Kemplag,  The  Rev.  R.  W.  clerk, 
and  JTMw/ay.  A.'E.  spinster,  Ledsham,Tork8bire,  Feb.  26. 
Trusts.  J.  Clarke,  gentleman,  Sherburn ;  J.  Garland, 
bnilderi  and  E.  Bolton,  accountant,  both  of  Leeds.  Sols. 
Ward  and  Son,  Leeds. — Mudd,  J.  and  R.  farmers,  Danns- 
den,  Suffolk.  Feb.  20.  Trusts.  G.  Mudd,  linen  draper,  Ips- 
wich, and  J.  Gentry,  fanner,  Washbrook.  Sola.  Josselyn 
aodWesthorp,  Ipswich, — PlUpp*,J.  baker,  Long  Lawfora, 
Newbold-opon-AvoD,  Warwiduhire,  Feb.  27.  Trusts.  H. 
Hewitt,  CliAon-mill,  CUflon-upon-Dansmore,  and  G. 
Spokes,  Long  Lawford,  millers.  Sols,  Harris  and  Son. 
Rugby. — Wileoekt  E.  bookseller  and  stationer,  Preston, 
Lancashire,  Feb.  27.  Trasts.  L.  Spencer,  surgeon,  and 
H.  Oakey,  bookseller,  both  of  Preston.  Sols.  Haydoek 
and  Son,  Preston. 

Gaxette,  March  2\. 
Adame,  V.  Tiotnaller  and  ooUieiy  proprietor.  CwntUlery, 
Monnurathshirej  March  7.  Trost.  B.  M.  Toogood,  ac- 
ooantant.  Newport.  Sol.  J.  Phillpotts,  Newport. — Bro- 
therfom,  H.  grocer,  Boroughbridge,  Yorkshire,  March  14. 
Tmsts.  J.  Loflhouse,  merchant,  and  M.  L.  Smith,  grocer, 
both  of  Boroughbridge.  Sol.  W.  Hint,  Boroughbridge. — 
Edwarda,  R.  linendraper,  Sudbury,  Suffolk,  Feb.  24. 
Trusts.  S.  Morley,  wholesale  hosier,  Wood-st.  and  W.  H. 
Holvland,  warehouseman,  Watling-st.  Sols.  Hardwick, 
Davidson,  and  Bradbury.  Weavers-hi^,  Basin  ghall-et. — 
Hewettt  T.  farmer,  Ilringdon  Farm,  Goring,  Oxfordshire, 
March  14.  Tmsts.  M.  Taylor,  Goring,  and  J.  WhitBeld, 
Goring  Heath,  fkrmers.  Sol.  S.  Hnrford,  Oxford.— Jfi/- 
ner,  T.  builder.  Great  Smithst.  Westminster,  Feb.  27. 
Tmsts.  J.  Patient,  Throgmorton-st.  C.  Haynes,  StockweU- 
villas,  Surrey,  and  E.  Simras,  Wilton-road,  Pimlico,  timber 
merchant.  Sol.  H.  D.  Draper,  Tincent-square,  West- 
minster. ^ 

9ai1ttKrtfIiip<  S^solbrli. 

OoKette,  March  18. 
Alexander  and  Palmer,  ladies'  shoemakers,  Cross-vtreet, 
St.  Leonard,  Shoraditch,  March  16. — Anderton  and  Haugh- 
ton,  nail  and  chain  nuuinfactnrers,  Billinge,  Wigan,  Jan.  1. 
Debts  by  Anderton. — Armetromj  and  Hurtt,  cotton  spin- 
ners, Hamer-hall,  Rochdale,  and  Manchester,  Dec.  31. — 
Bamee,  J.  and  R.,  grocers,  Haslingden,  March  14. — Buck- 
trout,  T.  and  J.  painters,  Ac.  Bedale,  March  17.  Debts 
paid  by  T.  Bncktrout. — Carrr  TtutUir,  and  Company,  cotton 
spinners  and  manufkoturers,  Glossop  and  Manchester, 
March  13. — Chapman  and  ffeape,  silk  throwsters,  Macoles- 
fidd,  March  12. — ClarkeonJ.  and  Parry,  painters,  Liver- 
pool, March  4.  Debts  paid  by  Clarkson. — Conibeere,  W. 
and  Alleup,  C.  glass  and  ohiaa  dealers,  Maidstone,  Feb.  22. 
Debts  paid  by  Allsup. — Oonum  and  Bateman,  archileots, 
Leeds,  Jan.  13.  lS40.—Ftuek,  C.  and  Atkins,  C.  grocers  and 
provision  dealers,   Wotton-under-Edge,  Feb.   24. — Oood~ 

Star,  Twmer,  and  Cbstpony,  manufaoturhig  chemists,  Hud- 
ersfield,  March  16.  Debts  paid  by  Turner.— .StU,  ^MiOi^r, 
and  Neleon,  slate  merchants  and  slaters,  Bradford.  March 
7.  Debts  paid  by  Hill  and  Nelson.— JTei^Affy,  Sutelife, 
and  Bootht  millwrights  and  ironfoundera,  Leeds,  as  regards 
Booth,  Feb.  36.  Debts  paid  by  remaining  partners. — 
Xniffhtf  G.  and  Poole,  T.  W.  smiths.  Pudding-la.  March  14. 
Debts  paid  by  Knight. — Lo/hu  and  Whitaker,  innkeepers 
and  postmasters,  Nantwioh,  March  16.  Debts  paid  by 
Loftu. — IfaitMUand  Peqqe^  land,  estate,  and  house  agents, 
Hastings,  March  14. — MeUor  and  Xkmoldeon,  coal  mer- 
chants, Liverpool,  March  1. — OetxwKtnn,  J.  R.  A.  and 
Clarke^  A.  general  dealer,  Brewer-st.  Somen-town,  St. 
Pancras,  March  13. — Bajfner  and  Co,  or  Bavner  and 
Brooke,  bakers  and  flour  dealers,  Pendleton,  March  3. 
Debts  paid  by  Rarner, — Beeeet,  J.  and  R.  merchants  and 
factors,  Birmingham,  March  16.  Debts  paid  fay  R.  G. 
Reeves. — ShoaU  and  Samite,  bricklavers,  Leeds,  March  16. 
DebU  paid  by  Swale.— TF^i/tf,  G.  M.  and  Stanger,  G.  £ 
surgeons  and  apothecaries,  Nottingham,  March  16.— 
WT^mtre  and  Cvmpaimi,  Unendrapera  and  mercers.  Stow- 
Baarket,  March  lA — WUeoHt  J.  and  8ona,  thread  mannfac- 
torers,  Whitehaven,  as  regards  J.  Bouch,  sen.  March  8, 
1860. 

€huette,  Marek  21. 
Allen  and  BehertahaK,  trimming  sellers,  Cr«wford-st. 
Saint  Marylebone,  March  16.  Debts  paid  b^  Allen.— 
Brite»-/err^  White  Zead  Qtmpanv,  white  lead  manufac- 
turers, Briton-ferry,  Dec.  25.— I)ando,  J.  and  C.  T.  hat 
manidraetarers,  Bristol,  Deo.  31.  Debts  paid  by  J.  Daado. 
— DaHdeon  and  Lamb,  van  builders,  Leeds,  Msroh  17. 
Debts  paid  by  Davidson. — Davie,  Saundera,  and  Steke, 
land  agents  and  surveyors,  Oxford  and  Banbtuy,  March  1. 
Debts  paid  by  Davis  and  Saonders. — Eoane,  W.  and  Bajf- 
soM,  0.  cabinet  makers,  Ac.  Salford,  Feb.  17.  Debts  paid 
hj  Evans. — Fiaher,  D.  and  Seaihcote,  S.  common  brewers, 
Pendleton,  Feb.  26.  Debts  p«id  by  Heathcote.— GooM, 
.B^o^rt,  jewellers  and  goldsmitbs.  Birmingham,  Mareh7. 
Debtt  pud  by  G.  Goold.-'-Hiuy,  Mmoii,  and  0».  itanh 


roannfactorers,  Greenwich,  at  regards  Hart,  March  18. 

Debts  paid  by  Johnson  and  Pilcher. — Jamea,  E.  and  Pal' 
aer,  J.  B.  paper  manufacturers,  Woodtand-mills,  near 
Strond,  Feb.  l3.~Mitehell  and  AUem,  joiners  and  bnfld- 
ers,  Chorlton-npon-Medlock,  March  18.  Debts  paid  by 
Mitchell.- Mbiya*  tmd  Arnold,  bakers,  Bristol,  l»rchl8. 
Debts  paid  by  Morgan. — Oxanne  and  Sunt,  surgeons, 
Ac.  Saint  Helens,  Jnly  18.— Porter,  J.  and  Maddiatm,  T.  B. 
farmers,  Darfield,  Feb.  17.  —  Baietriek  and  Atkineom, 
tailors  and  drapers,  Brsilford,  March  17.  Debts  pud  t^ 
Baistrick.— Ban  and  Tatflor,  cotton  spinners,  Waiers- 
headings,  within  Oldham,  March  7.—8lockdaIe,  B.  ud 
Alderaon,  R.  wheelwrights  and  bouse  carpenters,  Hawes, 
March  16. — Stroiuj,  J.  and  T.  stereotypers.  Crown-court, 
Chancery -lane,  Dec.  31.  Debts  paid  by  T.  Strong. — 
Wadhama,  F.  G.  and  BymUl^  T.  W.  paper  agents.  Panl's- 
wharf,  Thames-st.  March  17. — Debts  paid  by  Rymill. — 
Wehater  and  Boherie,  joiners  and  cabinet  makers,  Rawten> 
stall,  March  17.  DebU  paid  by  Roberts.— H^At^«;«y  and 
Nadin,  common  brewers,  Salford,  March  17, — WVUamt^ 
H.  and  Noel,  E.  civil  and  mineral  engineers,  Moorgat*-st. 
March  17. 


C^ 


Jostpn 

ONCISE  PRECEDENTS  in  CONVEY- 
ANCING, adapted  to  the  present  state  of  the  Lav, 
with  copioos  Notes  and  Insteuctions,  and  including  every 
kind  orConveyance,  Settlement,  Conditiona  of  Sale,  Agree- 
ments, Ac.  Ac.  By  WILLIAM  HUGHES,  Esq.  Barrut«r. 
at-Law,  Author  of  *■  The  Practioe  of  Sales,'^  and  "  The 
Practice  of  MortgagM."  Double  parte  are  now  publiahad 
at  Ss.  6d.  each,  on  tbe  1st  of  each  alternate  month.  To  be 
completed  in  3  vols. 

This  work  is  designed  to  supply  to  the    Profeedon  ft  ■ 
series  of  useful  practical  precedents.      Each  volume  will 
be  complete  in  itself,  thus  avoiding  the  objections  that 
have  been   made  to  publications  in  the  periodical  form. 
The  precedents  in  each  part  will  be  miscellaneous,  ao  at 
to  be  at  once  available  to  the  practitioner. 
COMPLETION  OF  VOL.  I. 
Vol.  I,  nay  now  be  had  complete,  price  36s.  cloth,  39l. 
half-bound,  40b.  bound,  with  a  copiovs  nroBx. 
^   '  Also, 

HUGHES'S  PRACTICE  of  MORTGAGES, 

with  Precedanta  of  Tonns  adapted  to  ereiy  kind  of  Mort* 
n(a  Security.  In  two  Tola,  price  31i.  8d.  nloUi; 
3Sa.  <d.  half-calf;  37a.  8d.  oalf;  la.  ad.  extra  for  inter- 
leering  each  toI. 

By  the  aame  Author,  the  Second  Edition  of 

THE   PRACTICE  of  SALES  of  REAL 

PEOFERTY,  oompriiina;  fnll  inatmotions,  with  Precedenta 
for  the  Solicitor,  from  the  preparing  of  Conditiona  of  Sale 
to  the  completioif  of  the  ConTejanoo,  and  both  for  Tender 
and  Porohaaer.  Thia  work  is  not  only  a  practicjU  guide  to 
the  SoKcitor:  it  ia  a  teit-book  for  the  stndent.— New 
Edition,  greatly  anlarfjed ;  oontaining  the  New  Stamp 
Tables,  the  New  Tnutee  A^  and  aU  the  oaaea  decided  to 
tliii  time,  ao  aa  to  be  a  complete  proapectna  of  the  Jxw  iff 
Seal  Propertw  aa  it  ii  mt  the  preacnt  moment.  In  two 
Tola,  price  31a.  8d.  cloth;  3«i.  8d.  half-bound;  37».  ed. 
bound;  and  la.  ad.  per  Tol.  extra  for  interlearing each  Tid. 
Law  TuiU  Office,  29,  Eaaex-atreet,  Strand. 


Thia  day  ia  pabliahed, 

PARTS  I.  and  II.  of  SAUNDERS'S 
SUPPLEMENT  to  BURN  and  ARCHBOLD,  for 
the  yeara  1840  and  18S0,  in  continuation  of  the  Supplement, 
for  1S4S  to  1847,  and  18>8.  It  will  be  completed  m  lour,  or 
atnioatfiTe,parta,at2a.6d.each.  The flrat part oontaint — 
Acta  of  Parliament  Bricka 
Aiiena  Brid|!M 

Animala  Certiorari 

Aaeeaaed  taxea         Children  and  Jure- 
Bail  nile  Offender* 

Baatardy  Church-rate 

Beer  Churchwardens 

Boroughs  and  OTe--ieerB 

N.B.  The  Snpplementa  for  1345  to  1U7  may  still  be  had, 
price  \9t.  cloth  :  and  that  for  1S4S,  price  lOa.  cloth  ;  or  the 
three  will  be  sold,  bound  together,  with  a  general  index, 
price  90s.  forming  a  complete  aupplement  from  the  laat 
edition  of  Bum  to  the  present  time,  with  all  the  new  law, 
and  the  caaea.  It  ia  arranged  and  printed  uniformly  with 
that  edition. 

Law  Tihu  Office,  29,  Essex-street,  Strand. 


Coal-minea 
Com 
ConataUes 
Conriction 
Copyright  of  De- 

sign 
Criminal  law. 


Juat  published, 

THE  LAW  and  PRACTICE  of  PROTEC 
TION  in  LONDON  and  the  COUNTY  CO0RT8. 
with  all  the  Cases  decided  to  this  Time,  the  Forms,  Boles, 
Practical  Instructions,  Ac.  By  DAVID  0.  MACRAE,  Esq. 
Barrist«r-at-L»w.  Part  I.  price  12a.  ed.  (To  be  completed 
in  two  parts.) 

N.B.— Thia  work  has  been  revised  throu||:hoat  by  the 
Officers  and  Practitioners  in  the  Insolvent  Court,  and 
oontains  a  great  number  of  MS.  oases  and  notes  of  the 
Judges. 

Liw  TncBS  Office,  29,  Essex-street,  Strand. 


Now  ready, 

SECOND  EDITION  of  COX'S  Con- 
solidation ACTS,  complete  in  a  compact 
12mo.  volume,  with  Introductory  Notes  of  all  the  Cases 
decided  upon  them,  and  a  very  copious  Index.  Price  16s. 
boards;  IBs.  half-calf ;  19s.  calf. 

These  statutes  form  a  part  of  all  private  Acts,  and  are 
indispensable  to  solicitors  enj;aged  in  the  promotion  of 
privi^  bills  or  in  companies,  Ao.  regulated  by  them. 
ThM^  consist  of— 

1.  The  Companies  Claiues  Consolidation  Act. 

2.  Lands  Clauses  Consolidation  Act. 

3.  Railway  Companies  Clauses  Consolidation  Act. 

4.  Markets  and  Fairs  Clauses  Consolidation  Act. 

C.  OaS'Worka  Companies  Clauses  Consolidation  Act. 

6.  Public  Commissioners  Clauses  Consolidation  Act. 

7.  Water-works  Clauses  Consolidation  Act. 

8.  Harbours,  Docks,  Ac.  Clauses  Consolidation  Act. 

9.  Towns  Improvement  Clauses  ConsoUdation  Act. 
10.  Cemeteries  Clauses  Consolidation  Act. 

ll.Polioe  Clanses  Consolidation  Art. 

Law  Tvas  Office,  2»,  Essez-strMt,  Strand. 
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LAW    PROPERTY    ASSURANCE    and 
•'  TBUOT  SOCIETY. 

30,  Vmmt-ttnet,  Btnnd,  London, 
Capital,  280,0002. 

PISICTOSS. 

Babh  Thomu  Brooksum,  eaq.  Folkestone. 

B.  Chandler,  itm.  esq.  Blierbome. 

Zdwaid  W.  Coi,  esq.  96,  BaneU'«]aan. 

JEmes  Macaolay,  eaq.  28,  Chanoeir-lane. 

HsniT'  Panll,  eaq.  S3,  Deronabira-place,  Portland-pbce. 

Bobatt  Tonng,  eaq.  BatUe. 

BAirXXBS. 

Tan  Jon  and  Weatminater  Bank,  BIoomabBiy  Braneli. 

athiitoxs. 

B.  B.  F.  Xelaej,  esq.  aaliabnry. 

Jamea  Button,  eaq.  Koorgate.ali««t. 

'  oomuimrs  AcnrAXT. 

F.  O,  P.  Neison,  esq. 

XZDIOU  omosB. 

N.  U'Cann,  eaq.  Parliament-street. 

_~  aotioiioa. 

■William  Colley,  esq.  16,  Bocklersbury. 

noctoa. 
H.  Pitcher,  esq.  Doetors'  Commons. 

ncIZTABT. 

A.  Barrett,  eaq. 
Hw  bnaineas  of  this  Sooietj  oonauta  of  two  bnuiehes. 
,         „  I.  Paowsaw. 

ASSCTBANCE  OF  LBABBHOLOS,  COPYHOLDS.  AND 

IiIFKHOLDS. 
ABSrKANOB  OP  TTTDBS. 

BBDBMPTION  OF  HOBTOAOES  AND  L0AK8. 
WCPBITY    TO    KBUBBBS    OF     BUILDDTe    80- 

CIBTIKS. 
SPABAKTEB  ABD  OOIiLEOTIOB  OF  BEITrS  AlTD 

JJTBRBST. 
IiOABS  ON  THB  PLAN  OP  BUILDING  SOCrBTIES, 

BUT  WITHOUT  THBIB  BISKS. 
JCANAGEMBNT  OP  TBUSTS. 
n.  Lrra. 
AB8UHANCB    OF    HEALTHY,     DISEASED,     AND 

DOUBTFUL  LIVES. 
OBANTINO  OF  ANNUITIES.  • 

BZOHANOE  OF  PBBSENT  ANNUiriES   FOB   BE- 

eUABANTEE  OF  FIDELITY,  WITH  OB  WITHOUT 

AS8UBANCE, 

Fun  particnUrs  of  the  adTantages  of  Assnranee  of 
Properw,  and  the  plane  and  terms,  are  contained  in  the 
pronMoineea,  whioh  ma]' be  bad  at  the  olBoe,  or  from  any 
of  the  amenta. 

Wtntr-Jiftit  or  eifUg  ptr  end.  qf  tie  pra/Ut  will  be 
dzrided  erery  three  jears  among  the  policV-noldera  on  the 
partieipating  soale.  Polieiea  on  leaaeholda,  or  for  Sud 
carma,  pronde  that  the  holder,  at  any  time  after  the  par- 
ment  of  not  less  than  Jh»  ^^rmtA  premiums,  if  he  should 
desire  to  dieeontinue  the  aasuranoe,  may  surrender  the 
ndiey,  and  shall  ba  entitled  to  reoeire  back  from  the 
Boeietr  miu-tena4  of  the  total  amount  of  the  premiums 
paid. 

Persons  going  abroad,  or  into  militaJT  serrica,  will  ba 


Xamgpori  ..._,.„ Loooh,  John 

HUto    „.Parsons,  Jamea 

Lmrpoel „.Meaara.  Curry  and  Btatkam 

Mandutter „ Oamon,  Charles 

MttUatg  Wat Colbome,  Charles 

HankM'Mt-MarA, .Tilsley,  Edwin 

^efmrk Messrs.  Lee  and  Foottit 

SeweattU-vfcm-Ttint  ...Hoyle,  J.  T. 

Nnntaton „ M...Bstlin,  John,  jun. 

PUr*"*^ - Elliott,  Benjamin  T. 

FooU    Durant,  Thomas 

FartMa _ Hinchin,  William 

BufftUy   Gardner,  James 

Singwioi Johns,  H.  Tremenheere 

Baiuef. Larks,  Thos. 

Slufionu   Chandler,  Beiu.  jun. 

SaKOvrf Belaey,  B.  B.  V. 

Sauihamplon  .. Messrs.  Bdwardes  and  Clarke 

Ditto       Xessn.  Balfe  and  Warner 

SoufhFeOittlon Messrs.  Hayward  and  Peren 

Bk^ld  Webster,  J. 

Shttftetbmrj) Chit^,  P.  M. 

Sitdlmry  Messrs.  E.  and  B.  F.  Stedman 

Ditto     Shepherd,  Julius  O. 

roairfoa  Walter.  Oota^ius  G. 

Torringtan,  Breat Snell,  S. 

Trimi   FaithM,  G.  L. 

TSmiiridgt  WetU  Messrs.  Stone  and  Wall 

'Qpnll ODard,  Wm.  Ludlow 

Wtimon Allen,  B.  T. 

JFiHt  Eobins,  Thoa.  C. 

WeH  Xatting Colbome,  Charies 

Weymouth  Thompson,  Wm. 

WimrhetltT Messrs.  BalA  and  Wanur 

Wokinglam Soamea,  Franoia 

Wmrxtter  Patrick,  0.  Geo.  H.  St. 

Wolvtrhampton Browne,  Alfd.  H. 

WaMield Senior,  T. 

Wimbome   Moore,  Henry      

Winckttltr Faithftil,  Edward  WilUam 

Tatfrm,  luar  Brittal Norman,  G.  L. 

TnM  '^ning,  James  Talfy 

%*  Additions  to  this  list  win  be  aanonnoad  n  they  an 
made. 
N.B.  The  Soei^  wffl  npoint  SoUcitoia  aa  Ajiaatain 
erer^  town  in  the  United  Kingdom,  in  the  foOomng  pro* 
portions : — 

Towns  with  population  under  8,000  One  Agent. 

„                 „            aboTe  6,000  Two      „ 
For  erery  additional     10,000  Oaa      „ 


LOANS  IN  CONNBOHON  WITH  LIFE  ASSUBANOB. 

PELICAN  LIFE  INSURANCE  COM- 
PANY.— BataUiahed  1797. 
NOTICE.— The  Direoton  are  prswed  to  r«c«iTe  Pro. 
posals  for  Loana  on  approred  Security,  whether  real  or 
personal,  in  sums  of  not  less  than  SOOf.  coupled  with  one 
or  more  potioiea  of  insuranoe  to  be  affected  m  the  FdicM 
OfRoe. — ^Applications  to  be  made  to  the  Secretary,  a*  the 
Chief  Office  (rf'tite  Company,  No.  70,  Lombard-street. 


AW 


allowed  to  transfer  their  polieiea  to  another  person  of  the 
■'    ""      "  jBo     " 


>  age,  on  the  life  being  approred  by  the  Board. 
N.B.  All  polidea  effected  in  this  oflloe  will  be  inditpiU- 
alU  in  the  hands  of  bond  Jide  mortgagees,  purchasers, 
and  aasignees,  and  for  the  better  security  of  a  proriaion 
tat  fiuniliea,  no  life  sesuranoe  in  settlement  or  in  um  handa 
of  tUrd  parties  will  be  aroided  1^  suicide  ootmnittad  after 
three  montha  ftom  the  date  of  the  policy. 

Proapeetnsea,  with  tables  of  rates,  nrms  of  proposal, 
and  eTeiy  information,  mar  be  obtained  at  the  Offlca  of 
(he  Society,  or  will  be  sent  by  post  to  any  applicant. 

A.  BABBETT,  Secretaiy. 
Tlu  following  an  tlu  AgtnU  alreadg  (gfpvinttii—- 

Ahtrgttvmny  Price,  Wm. 

Anatitl  Frendi,  Bobert 

Ajtkton-under-Ljfnt   Higginbottom,  T.  J. 

^MMoros^k  Messrs.  I^ancUin 

Bata*  Young,  Bobert 

JtsItea-{«-JCMrs Messrs.  WatUns  and  Son 

DitU)  Messrs.  Bichardson  and  Manlaad 

Sninine Lane,  Michael 

Bradford,  TmrlcMn Barret,  Edward  A. 

Bridgtmater  Prance,  Vaughan 

BiAop  Btorffori   Ley,  W.  Merrimaa 

AwM Bush,  Wm.  Harrington 

Birlmtead GUI,  James 

..Hatherly,  W.  F.  W. 
..Spiekett/Bdw.  Colnett 

-^ord   Bogers,W. 

AMo  AUen,  John  T.  BoH 

SZaisd^oni   Fincham,  Wm.  Ctria 

BraekUji Hayward,  Alfred 

Bridport Gundry,  F.  W. 

HanOoM AUen,  B.  T. 

BmrrSI.BdmitmFi  Salmon,  Wm. 

Cambridge    Ranee,  Henry 

Came(ford  Bng,  W.  D. 

Oardff WiUiama,  George,  jno. 

Okrittehirck Druitt,  James 

Ckellenltam Chandler,  Thomas  W. 

Chetttr Husband,  John  B.  C. 

OoUumptiM Burrow,  Bobert 

Cttngltbm Moeeley,  Oswald 

Deionpori Jeffery,  John  W. 

I>er<*M<«r  Coombea,  Thoa.  inn. 

Doinr Messrs.  Pain  and  Fieldfaig 

Satt  DersAoai Girling,  Nathaniel 

BditibiirgX  DougUa^Wm. 

Big Banco,  Henry 

BMtttont  Messrs.  Brockman  and  Watts 

Bnme  WiUiams,  Wm. 

0Uugoti  Mercer,  Andrew 

Olouop Higginbottom,  T.  J. 

eUmemter  George,  Wm.  Bradley 

Saletead 6h^nerd,JnHi]a  G. 

SaviUf Boberta.HeniT 

SM Todd,  C.  8. 

Bljifht  _ Messrs.  Brockman  and  Watta 

IMiufUm  Downea,John 

r«WMiiay»»».......„,....Frenoh,  Bobait 


LAW   FIRE    INSURANCE    SOCIETY. 
Offieaa— Nos.  C  and  6,  Chanceiy-lane,  London, 
Subscribed  Capital,  S,000,000i. 
TKUsrasa. 
The  Bight  Hon.  the  Lord  High  Chanoellor. 
The  Bight  Hon.  the  Earl  of  Cottenham. 
The  Bight  Hon.  the  Earl  of  Deroa. 
The  Bight  Hon.  the  Lord  Chief  Baron. 
The  RigbtHon.SirH.  Jenner  Fust  (Dean  of  Arches,  ftc.) 
William  Baker,  esq.  (late  Master  in  Chancery). 
Biohard  Richards,  esq.  M.F.  (Master  in  Chancery). 
Insurances  expiring  at  Lady-day  should  be  renewed 
within  fifteen  days  thereafter,  at  the  OlBces  of  the  Soeietj, 
or  with  any  of  its  agents  throughout  the  country. 

E.  BLAKE  SEAL,  Secretaiy. 


ANCHOR  ASSURANCE  COMPANY, 
for  Life,  Fire,  and  Annuities,  67,  Chaapaide. 
Capital,  1,000,OOM. 

Life  Policies  may  be  effected  with  this  office,  aduited  to 
ereiy  contingBnoy,  at  rates  of  premium  eooDomio^  gra- 
duated. 

Annuities  are  granted  by  the  Oon^any  on  tema  ex- 
ceedingly faTounible  to  Uie  assured. 

Fire  Insurances. — Policies  issued  agssnst  almoat  ereiy 
deacription  of  riak.      T.  BBLL,  Secretaiy  and  Actuary. 


BRITISH        GUARANTEE      ASSOCIA- 
TION.—London  :  9,  Waterloo-plane.    Edinburgh : 
127,  Princes-street. 

BlMCToaa. 

CttUBtur— THOMAS  QUB8TED  FINNIS,  Esq.  Aldrmn. 
John  Howell,  esq. 
Henry  Charles  Chilton,  esq. 
Sir  Bobert  W.  C.  Brownrigg,  bait. 
Frederick  Wm.  CaldweU,  esq. 
M^or  H.  B.  Henderson,  H.B.I.C.S. 
The  Aasooiatian,  by  ita  Act  of  Parliament,  is  sid>ject  to 
the  annual  superriaon  of  the  Board  of  Trade.     It  girea 
seonrity  for  the  fidelity  of  persons  in  situations  of  tmat, 
and  thereby  prondee  to  the  employer  a  safeguard  against 
loss  arising  through  dishonesty  or  failure  U)  account,  in 
lieu  of  the  uncertain  protectian  afforded  by  prirata  ga» 
raatee. 

The  Lords  Commissionera  of  her  M^eatr's  Treasury 
sanction  the  gnarantee  of  this  Asaooiation  beang  taken  tat 
the  fidelity  m  ofllcers  in  every  department  w*^  are  re- 
quired to  gire  security  to  the  Crown ;  and  the  diiectois 
reoeire  proposals  from  parsons  employed  in  the 
Treasury  Inland  Berenua 

Home  Office  Customs 

Colonial  Office  Woods  and  Forests 

Bicheqner  PoatOfiitce 

Admiralty  Poor-Law  Commissioa 

War  Office  (exempt  from  Stamn 

BoTalMint  Duty) 

Ordnance  Naw  County  Conrta, 

Also  from  Treasurers,  Aotmuriea,  or  other  Officers  of  the 
SaTinga  Banks, 


REVERSIONARY     INTEREW 

AND  INTB8TMBNT  SOCTETY, 

Offices,  30,  Essex-street,  Strand,  London. 

In  shares  of  252.  each. 

Not  more  than  U.  to  be  called  for  at  one  time,  mr  stlaa 
interrala  than  three  montha. 

This  Society  was  partly  formed  titrae  yeara  n^o^  and  a 
great  number  of  shaiea  ware  suhacribad,  bat  the  tha 
oepreasion  of  the  money  ma^et  compallad  ita  paateoae» 
ment. 

The  improTcd  state  of  the  country  causing  sa£B  aad 
profitable  mTestmenta  to  be  sought  for,  auggeeta  the  pee- 
prietj  of  now  proceeding  to  complete  the  establishmnit  at 
a  society  wboaa  design  haa  met  with  such  ext«BsiTe  ai^ 
port. 

„  Another  peculiariy  adrantageoua  circumstanoe  ia  the 
means  now  afforded  by  the  formatioa  of  the  Law  Ani% 
.rlanroace oarf  TVast  Ai«<^  &r  the  oondaating  of  thebsB. 
naas  of  the  Law  BeT«rsioaai7  Interest  aad  InTeataaat  Ss- 
dety  at  a  comparatiTely  trifling  cost,  it  being  propoaedto 
make  an  arrangement  in&.  the  former  flonruhing  Bodetr 
for  the  uae  iji  its  offioea  and  officera,  instead  of  uvurziag 
the  great  expense  of  a  separate  eatablishment,  thoa  m- 
menaely  increaaing  the  pronfe  of  the  Bevertimuws  Inttml 
Society. 

The  plan  ia  shortly  aa  follows : — 

1.  Tke  Lav  Smrrionarji  Itdtretfl  amd  Tmntmnd 
Society,  to  be  Aimed  of  holdera  of  sfaarea  ofZU.  cask. 
Deposit,  2e.  6d.  par  share. 

2.  CaUa  not  to  exceed  U.  par  diarak  nor  at  lees  inierrab 
than  three  months. 

3.  The  bnajncsa  to  be  conducted  at  tha  offleea  aad  hf 
the  eatahlishmant  of  the  Xoai  Fnpertg  Atmrtate  mi 
!rM(  Sdcmi^;  but  entirely  aaadiatiact  Soouty,  aitk  dis- 
tinot  boiAa,  aeeonnta,  Ao. 

4.  The  Profession  to  hare  the  advantage  of  a  lUr  caa- 
missionon  an  buaineaa  ita  mambexa  may  bring  to  the 
office. 

6.  To  the  public  it  wiU  offer  the  advantage  of  &ir  piicaa 
or  Reversionary  Interest  and  Policies  of  Aasnraoce,  with 
an  option  of  oonverting  Beveraionary  Interests  into  pre- 
sent income,  so  as  to  make  proviaion  fi>r  imme^ate  i 
and  otherwise  to  fkciUtata  ftmily  arrangements. 

6.  For  persons  having  money  which  they  desire  to  i 

both  secnrdy  and  profitably,  and  in  any  sua,  naall  orhaga^ 
It  ia  wall  known  that  there  ia  no  sodi  safe  and  advaataceoas 
method  of  doing  so  than  in  such  a  Society,  wkiekaeis 
from  ail  others  u  this,  that  Hurt  U  ao  riet,  tor  tiie  whale  of 
its  i^ds  being  secured,  ita  protta  can  be  calralatad  with 
accuracy,  and  the  capital  ia  only  called  for  aa  it  is  wanted 
to  be  pMrfitably  em]di>yed.  Anypoiaonsmar  bemanheia 
of  it,  so  that  solicitors  caaraoommandittotLeir  chentsia 
a.  desirable  inveatmant. 

It  is  remukaUa  that,  wlule  boasting  cf  so  many  flourish- 
ing Assurance  Offices,  the  Legal  Profesaioa  has  not  yet 
sought  to  secure  for  itself  the  stin  greater  advntagee  re- 
"dting  from  a  Severtionarg  laterett  Societj.  That  de&ct 
win  now  be  supplied,  under  peculiarly  favourable  cirema- 
stances. 

Applicationa  for  sharaa,  in  tha  form  below,  to  be  ad- 
dressed to  the  Secretary,  at  the  offices  of  the  Low  Pro- 
P*rly  Au<iraMee  and  Trtul  Soeiely,  30,  Kaeex-slreet, 
Strand.  Hsuxsi  Cox,  aeorotaiy  pro  tetu 

March  1*,  1881.  

FOBM  OP  APPLICATION  FOB  8HABE3. 
To  the  Promoters  of  the  Law  Bsveraianaiy  Interest 

and  Inveetment  Society. 
Gentlemen, — Be  pleaaed  to  allot  me  shares  in  the 

Soda^,  CO  the  terms  named  in  flie  Fiospeetua. 
Yours,  &c. 

Dated 

Kama    

Address    

N.B.  Unless  the  Society  is  fbrmed,  the  entin  deposit 
win  be  returned,  aad  the  expenses  paid  by  ika  promotan. 


EQUITY  and  LAW  LIFE  ASSURANCE 
SOCIETY. 
The  Business  and  Interest  of  the  Etonian  Aasnraaaa 
Company  haying  been  transteied  to  this  Society,  the 
b^ers  of  Etonian  PcHciea  may,  on  applicatian  at  the 
Office,  28,  Lincoln's-inn  fields,  obtain  toe  cndcnraeaeBts 
necessary  for  entitling  them  to  the  beneSta  of  the  AMOiad 
in  the  Equity  and  Law  Life  Aasurance  Society. 


Frieodly  Sodeliea, 
Loan  Societiaa, 

Govemment  Annuity  Sooietiea, 
Benefit  Bnildiag  Societies, 


The  Bonda  are  certified  by 
John  Tidd  Pratt,  eaq. 
and  are  exempt  ftom 
Stamp  Duty. 


Managers  under  the  Jomt-Stock  Conmantes'  Winding!^ 
Act,  and  aU  public  and  private  institutions,  receivei^ps, 
insaranoeaaia  railway  companies,  banks,  mercantile  hoosee, 
and  an  other  situatioas  where  security  is  required. 

B.  S.  8TBICELAND,  Seoretuy. 


EQUITY  and  LAW  LIFE  ASSURANCE 
SOCIETY,    No.  29,  Lmooh'a-inn-flelda,  Leadesi. 

and  Law  Society's  Booms,  Manchester. 

TXCSTXia. 

The  Bight  Hon.  Lord  Monteagle. 
The  Bight  Hon.  Load  Oiaoworth. 
The  Bight  Hon.  the  Lord  Chief  Baron. 
The  Hon.  Mr.  Jnstioe  Colwidge. 
The  Hon.  Mr.  Juatioa  Brla. 
Nasaao  W.  Senior,  eaq.  Master  in  Chancery. 
C.  P.  Cooper,  esq.  Q-C,  LL.D..  F.B.S. 
George  Capion,  eaq. 
The  Business  and  Interest  of  the  Etonian  Aaaoraaee 
Company  have  been  transferred  to  this  Society. 

"  Free  Polieiea  "  are  issued,  at  a  amaU  increaerd  rwts  of 
Premium,  which  remain  ia  force  althoogh  the  Life  aasared 
may  go  to  any  part  of  the  World. 

The  Tables  ai»  especially  fkvonrable  to   yonne   aad 

middle^ged  livee,  and  the  Limits  aUowed  to  the  Aaanred, 

without  extra  charge,  are  nnnauaOy  eitenaire.  MPiH 

Eightjr  per  Cent,  of  the  Proflta  are  divided  at  Um  ^dof 

every  fifth  year  among  the  assured.- At  the  flret  Drhmm 


to  the  end  of  1840,  tSa  addition  to  the  amount  

averaged  above  fifty  per  cent,  on  the  Preminms  paid.^ 
The  usual  Conmlssion  aHowed. 
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SATURDAY,  APRIL  5,  1861. 

LORD  JOHN  RUSSELL'S  CHANCERY 
REGULATION  SCHEME. 
This  Bill  will  •xpeiience  the  usimI  fata  of 
latf-ineMntw.  It  will  (And  tbe  opponents  of 
chMOff^  and  it  will  pot  coBriKale  the  sappott 
of  refer uers.  TbB  improrement  it  can  eSSict 
win  not  reward  the  toil  and  trouble  of  the  con- 
flict. The  same  eibrto  that  will  be  required 
teoaeiiro  the  saeeeea  of  this  modionsa  of  reform 
woold  soffico  to  cany  ■  mmmuv  of  Moi  aad 
Cnfoctive  refono. 

Last  year  jt  was  more  than  mtiniated  by 
Lord  John  Rubsxll  that  he  contemplated 
the  MToranoe  of  the  jodicial  and  poBtieal 
f  BBenona  of  the  Cbancdlor,  by  placing  a  peiw 
znnient  lodge  in  the  Court,  and  havinf^  a 
moveable  Lord  Keeper  as  Chairman  of  the 
House  of  Lords.  The  Premier  does  not  tell  us 
wherefoee  be  has  diaa(|ed  his  mind,  and  why 
tiiia  amngement,  which  was  slmoct  uneon- 
■eionsly  approred,  is  not  adopted.  Bat  so  it  is 
that  he  has  al^doned  tbe  scheme,  which  had 
obtained  considerable  popularity  by  antidpa- 
tioB.  and  now  proposes,  not  to  sever  the  offices. 
but  to  keep  the  Lord  ChsncdUor  as  a  Minister, 
and  with  nominal  duties  as  a  Judge,  giving  to 
bim  as  assistants,  who  will  be,  m  fact,  sub- 
■titutes,  the  Master  of  the  Rolls  and  one  of 
tlie  Common  Law  Judges. 

Tho  objection  to  this  proposition  is,  that  it 
im  manifestly  a  make.«hift.  The  Lord  Chan> 
eoUorie  to  be  relieved  of  bis  judicial  labttUrs 
■by  ■  contrivance.  Nominally,  tbe  Court  of 
Chancery  wiU  be  his ;  really,  it  will  be  conducted 
1^  hie  coIleaguM.  Thus  there  will  be  another 
mamm,  for  wits  md  iwolotioflists  to  nuJce  a 
XBWk  «tf,  t«  tho  great  dmnage  of  the  bnr^ 
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EKher  the  Lord  dnmcellor  is  wanted  in  the 
Eotuty  Court,  or  he  is  not.  If  wanted  there,  a 
substitute  will  not  satisfy  the  suitor,  and  he 
cannot  do  his  duty  at  once  to  the  business  of 
the  court  and  the  caies  of  a  Cabinet  Minister, 
and  the  offices  ought  to  be  severed.  If  not 
wanted,  there  is  so  reason  for  pesserviog  that 
judicial  office  at  all,  and  the  wisest  eeorse 
would  be  to  form  a  Court  «t  Appeal  out  of  the 
ezistmg  judicial  staff,  and  avowedly  to  confine 
the  Chancrilor  to  his  political  duties. 

But  the  scheme  is  wholly  worthless  tor  its 
professed  purpose  as  a  refbrm  of  the  Court  of 
Chancery.  Tlie  present  complaint  is,  that  tbe 
work  cannot  be  despatched  by  the  existing 
Courts,  because  so  Isrge  a  portion  of  tiie  time 
of  one  of  the  Judges  is  occupied  in  political 
«Stin.  Lord  John  Russiu.  proposes  to 
Dsmedy  tUo  by  taking  a  Judge  firom  one  of 
Ao  OUMT  Coarts  to  put  into  the  neglected 
Court— an  expedient  closely  resemUing  that 
of  the  Irish  carpenter,  who  eonght  to  lengthen 
his  door  bv  cutting  off  a  slice  from  the  bottom 
to  put  at  the  top.  If  the  Rolls  Court  is  to  be 
closed  while  the  Court  of  Chancery  is  sitting, 
not  only  is  there  no  gain,  but  there  is  positive 
loss  of  so  much  work  as  is  now  performed 
when,  as  frequentiy  happens,  the  Courts  sit  at 
the  same  time. 

And  Lord  John  Russell  entirely  fuls  to 
remove  by  this  plan  tbe  principal  objection  to 
the  existing  system— the  frequent  change  of 
Judges. 

In  fact,  we  are  at  a  loss  to  understand  what 
is  the  expected  advantage  of  the  measure, 
beyond  the  subetitution  of  an  Appeal  Court 
composed  of  two  Judges,  for  as  appeal  to  a 
sinKle  Judge. 

And  even  this  is  questionable.  Many  of  the 
most  distinguished  jurists  prefer  a  tribunal 
consiatiBg  of  one  Jndlge.  Jkrrkt  Bbntram 
was  a  strenuous  advocate  for  what  he  un- 
conthl7  termed  "  single-seatednees."  With- 
out expressing  any  confident  opinion,  we  must 
avow  our  own  impretsion  to  be,  that,  upon  the 
whole,  one  Judge  is  preferable  to  many. 

Altofiether,  this  long-promised  Chancery 
reform  is  a  change,  without  being  an  improve- 
ment— a  miserable  performance  after  such 
mighty  promises.  _^__^__ 

PROFESSIONAL  REMUNERATION  IN 

THE  COUNTY  COURTS. 
Wi  have  recnved  a  copy  of  the  Extension  BiH, 
as  amendjed  by  the  Committee,  eontuning 
the  provisions  tor  securing  better  remuneration 
in  the  Coanty  CourU,  which  it  has  been  our 
good  fortune  to  bo  tibe  means  of  obtaimng  for 
the  Profession,  through  the  courtesy  of  Lord 
Brougham,  in  giving  attention  to  the  argu- 
ments with  which  we  endeavoured  to  support 
the  suggestions  we  took  the  liberty  of  sub> 
mitting  to  him. 

The  House  of  Lords  has  cordially  adopted 
that  enijrgestion,  and  introduced  into  the  Bill, 
almost  in  our  very  words,  the  provinons  we 
proposed.  Thus  improved,  the  prsctice  of  the 
County  CouMs  must  become  a  source  of  great 
and  steadily  increasing  emolument  to  the  Pro- 
fession sufficient  to  eommand  the  attention  of 
every  member  of  it,  and  which  will  more  titan 
compensate  the  decline  of  business  in  the 
Superior  Courts  of  Common  Law. 

These  provisions  are  embodied  in  dausee  39 
and  30  of  the  amended  Bill,  as  foHews  :— 

29.  80  much  of  the  13  &  14  Vict  c.  61.  s.  6.  st 
provides  that  the  expense  of  employing  a  barrister 
or  an  sttomer  shall  not  be  sUowed  in  taxation  of 
costs,  imlesi  by  order  of  the  judge,  is  hereby  re- 
pwled;  bntthejadges  of  the  Coanty  Coniti  ahall 
from  time  to  time  determinefa  whst  eases  sncfa  ex- 
penses shall  be  allowed  in  taxation,  prior  pnbUc 
notice  of  their  detemiMiioB,  to  be  affixed  to  the 
walls  of  the  oonrt-hooses  iriieiein  they  ait. 

30.  The  judges  empowoed  to  make  Rules  of 
VncOcB  by  the  78th  section  of  9  &  10  Vict.  c.  95, 
shall,  from  time  to  time,  liame  toilet  of  feu  to  be 
pjud  to  attorneys  in  the  County  Courts,  and  to  be 
allowed  as  between  attorney  sad  client,  snd  as  be- 
tween party  and  party,  by  the  derk  of  each  nidi 
court  in  taxing  Um  bOb,  bet  the  Jndge  of  sack  oevrt 


sfaaO  have  power,  on  reviang  the  ebrk'i  taaatien.  W 
direct  tliat  a  greater  or  tmaller  sua  shall  be  allawsd* 
in  the  particular  drcumsUnces  of  the  case,  tbaa  ia 
allowed  by  ti>e  table. 

These  provisions,  which  are  almost  in  Mm 
very  words  we  had  suggested,  will,  we  believe^ 
accomplish  all  that  the  Profession  could  desiioi 
and  wUl  entirely  remove  an  injustice  which  WQ 
had  begun  to  fear  was  not  only  hopeless  of 
redress,  but  likely  to  be  extended. 

It  will  be  observed,  also,  that  the  proviuon 
is  not  limited  to  any  sum :  it  will  be  applicablo 
to  att  nitt  m  the  Oomtti/  Comrtt,  whatever  thtir 
Mfare  or  WMMMt. 


CLERKS  IN  THE  COUNTY  COURTS. 
Wk  have  not  yet  seen  Lord   Bbovgham'* 

last  amended  Bill,  but  it  was  with  sooso 
amazement  that  we  read  in  one  of  the  daily 
papers  a  statement  to  the  eiiect  that  a  daosO 
had  been  introduced  permitting  the  clerks  of 
attorneys  to  appear  for  their  employers  as  ad> 
vocates  in  the  County  Courts. 

It  would  be  difficult  to  suggest  anything 
that  would  more  certainly  lower  the  County 
Courts  in  public  estimatioaw  and  damage  tho 
Profession. 

ITie  objections  to  it  are  numerous : — 

First,  it  would  certainly  deter  the  better  chno 
of  the  Profession,  of  either  branch,  from  praoi. 
tising  in  the  County  Courts.  Hotv  could  an 
attorney  meet  in  the  conflict  of  advocacy  the 
writing  clerk  of  his  neighbour  ?  Would  ho 
endure  to  have  a  servant  set  up  to  be  his  pubKt 
rival?  How  could  a  barrister  in  a  publip^ 
Court,  with  any  regard  to  his  position,  enter 
into  ft  ftmnal  discussion  with  a  clerk  i  Would 
H  bo  beooming  ?  Is  it  not  to  confound  all  di8> 
tinetions  of  rank,  and  pcactically  to  hand  ^ 
whole  business  of  the  County  Courts  over  to 
a  new  class  of  practitioners  f    For, 

Second : — ^There  would  soon  arise  a  claso 
of  Attorneys  who  would  link  themselves  \rith 
some  clever  sham  Lawyer,  who  would  be 
designated  the  clerk,  in  consideration  of  a 
division  of  the  apoiL  It  would  be  imposaible 
to  avMd  evasions  of  this  kind,  and  thus  tiie 
miee  diat  have  Iiitherto  clransed  the  Courts 
fWnn  ageiUt,  and  such-like  vermin,  would  be 
set  at  naught,  and  ail  the  mischieCs  ensue 
which  it  has  been  tiie  snccessful  (ndeavour  of 
tbe  Judses  to  avoid. 

Third:— It  irin  degrade  tbe  County  Courts 
in  public  esteem.  Seeing  that  derks  are  not 
allowed  to  practise  in  other  courts,  tbe  public 
will  naturally  conclude  that  Courts  which 
admit  them  must  be  inferior  in  degree,  and 
thus  they  will  fall  into  contempt, 

The  proposal  must  have  proceeded  either 
from  some  darks  who  are  naturally  deairouB 
to  be  raised  from  the  desk  to  the  office  of 
Advocate,  or  from  a  few  attorneys,  who,  beis^ 
incompetent  to  conduct  (heir  own  oaees  in  the 
County  Courts,  and,  unwilling  to  empjoy 
another  attorney,  desire  at  once  to  relieve 
themselves,  to  shew  their  contempt  for  Courts 
whidi  they  dislike,  and  to  annoy  their  adver- 
sary by  pitting  their  writer  against  him. 

We  trust  that  the  moet  eamestremonatranees 
agauMttbis  provision  will  be  at  once  addressed 
to  Lord  Brouoham  by  our  readers,  and, 
be  necessary,  that  a  fonnal  iqipMilion  if 
offered  to  it  in  both  Houses  of  Parliament. 
Great  as  are  the  advantages  secured  to  the 
Profession  by  other  portions  of  this  Bill,  it 
would  be  far  better  to  sacrifice  them  than  that 
they  should  be  accompanied  with  a  provision 
so  damaging  and  destructive  as  this,  both  to  : 
the  well-being  of  the  Profession  and  to  the  . 
reputation  of  the  County  Courts. 


TBB  AMBNDBD  COUNTY  COURTS 

EXTENSION  BILL.  :,  --<?s  _ 
Tbis  BiH  has  been  snbsaittel  to  a  eemmittee  of  the 
Lords,  and  has  reoaivBil  inits  pragraaa  considershle' 
additions.  Tbe  Bill,  u  thus  altered,  is  now  btfore' 
as,  and  we  propose  to  desorB>e  the  altentioaa  so 
Inado;  bat  It  sho<M  be statsl  that  it  hM  sfioe 
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been  recommitted  for  the  purpoMof  farther  amend- 
Buoti,  the  pwticBlan  of  which  hare  not  jet 
latdiedn*. 

The  fint  lerie*  of  dnees  (Not.  1  to  5)  rdatei 
to  arbitntioD.  It  pemlts  peniet  ia  taj  matter  of 
Htpate  to  refer  it  for  arbitration  to  the  judge  of  the 
CooDty  Court!,  who  thereupon  is  to  become  rested 
with  all  the  powers  of  an  arbitrator,  and  his  award 
fa  to  be  mforced  bf  the  ordinary  process  of  the 
Court. 

Clauses  6  to  12  relate  to  the  Court  of  Reconcile- 
ment. Thry  empower  any  person  having  a  claim 
against  another,  in  any  matter  of  any  kind,  to  cite 
tneh  person  before  the  judge  of  the  County  Court 
in  whose  district  the  defendant  residts.  Cooits  for 
this  purpose  to  be  boUea  Mt  a  oonTenient  time 
during  or  after  tlie  ordinary  sittings  of  the  Court. 
The  party  cited  is  not  to  be  compelled  to  appear, 
Hrat  he  is  to  give  the  party  citing  notice  whether  he 

>  intends  to  appear  or  not ;  and  snch  notice  may  be 
'  put  in  eridcnce  on  any  sabseqnent  trial  of  the  case, 

for  the  purpose  of  affectiog  auU.    When  the  party 

>  cited  has  given  notice  that  he  intends  to  appear,  and 
then  at  the  time  appointed  shall  fail  to  appear,  he 
shall  be  liable  to  pay  to  the  other  party  reasonable 

.  ooata,  to  be  taxed  by  the  clerk.    When  the  parties 

-  «ppear,  the  judge  is  to  bear  them  state  their  "  re- 
•pectife  cUims  or  demands,  and  defences  or  answers, 

-  %a  the  presence  of  each  other,  and  shall  give  them 
bis  opinion  and  advice  thereopon  ;  and  it  shall  be 
in  their  option  to  follow  and  abide  by  this  advice 
<or  not,  as  th<7  sliall  think  fit.  If  they  agree  to 
abide  by  audi  advice  the  substance  of  it  is  to  be 
eotered  in  the  Reconcilement  Book,  and  to  be 
flaal  and  Unding  on  the  parties,  and  shall  have  the 

-  .eflbct  of  a  covenant  under  seal  in  all  Courts  what- 


Clauses  13  to  23  relate  to  the  new  Equity  Joris- 
'  jttetion  of  the  County  Courts.    Power  is  given  to 
any  Equity  Judge,   in  any  matter  before  him,  to 
•  ■direct  that  "  any  accounts  or  inquiries  tiiatmay  re- 
quire to  be  taken,"  shall  be  taken  or  made  by  one 
of  the  judges  of  the  County  Courts,  by  whom  they 
'«liall  be  taken  in  the  same  manner  as  by  a  Master 
ik  Chancery,  and  the  report  and  evidence  is  to  be 
.  4Ied.    Power  is  akn  given  to  take  pleas,  answers, 
.  aad  ezamioatioot.    The  judges  are  coDstitnted  tx- 
aodneraof  witnesses  in  the  County  Courts,  and  wit- 
jMMea  are  bound  to  answer  all  questions  put  to  them 
by  the  judge,  in  the  same  manner  as  if  tiiey  had  been 
contained  in  written  interrogatories.      The  Lord 
Chancellor  is  to  make  orders  for  rtgnlatinf  the 
practice,  'and  as  to  the  mode  of  eumining  wit> 
neases,  and  to  sanction  a  table  of  fses  to  be  al- 
lowed to  the  jndgea  and  clerks  far  the  buaineaa 
done  by  them ;   such  fees  to  be  carried  to  the 
aooount  of  the  fin  ftind. 

Octtse  26  empowers  any  two  judges  on  Cireoit 
to  bear  and  detenaiae  appeals  from  the  County 
OoQits.  But  it  does  not  provide  for  the  case  of 
Walm,  in  whieh  then  is  only  one  judge  on  each 
Circuit. 

The  26lh  danse  repeals  the  enactment  of  the 
first  County  Courts  Act,  which  forbids  a  Barrister 
to  be  heard  unless  instructed  by  an  attorney ;  thus 
leaving  matters  in  this  respect  in  the  former  condi- 
tion, to  be  regolatad  by  the  etiquetteof  the  Profea- 
aiOD.  Certainly,  to  ezdude  Barristers  alone  from  a 
light  of  audience,  whidi  is  permissive  with  respect  to 
allother  persons,  waa  an  unjust  and  somewhat  msult- 
ing  prevision.  The  matter  was  one  solely  for  the 
internal  regulation  of  the  Profession,  and  not  for 
Parliament  to  dictate.  The  repeal,  therefore,  of 
tbia  restrictive  proviso  is  right ;  altbongh  we  should, 
as  a  matter  of  practice,  strenuously  deprecate  any 
approach  to  the  union  of  the  functions  of  Barrister 
and  Attorney  in  the  same  person.  It  could  not 
advaaee  the  true  intereats  ol  either  branch  of  the 
Profcsaisa,  and  it  waold  tend  to  tbe.degradation  of 
both. 

The  27th  claase  is  a  alight  extension  of  a  provi- 
sion af  the  County  Courts  Extension  Act  of  last 
BSasinn,  which  empowers  the  County  Courts  to  try 
Iqroonsent  disputes  unlimited  in  amount,  but  pre- 
iltrving  the  excpptions  from  the  jurisdiction  of  the 
Conoty  Courts  in  the  first  Act.  Tbia  claase  em- 
powers the  Courts  to  try,  by  consent  of  the  parties, 
aUaotloaa,  whatever  the  amount  claimed,  and  of 
vfaalever  liind,  and  in  snch  cases  the  parties  may,  in 
the  memorandum  of  oonwnC,  agree  upon  the  manner 
ia  wMish  it  shall  be  tried,  as  with  or  without  a 
jury,  &c.  or  with  or  without  the  examination  of 
fatties,  &&  and  in  all  other  reapeols ;  and  from  de- 
)  in  •Boh.tiials.aB  appeal  ia  to  lie  as  in  other 


for  the  proper  remuneiatiaa  of  the  Proftwioa, 
These  are  noticed  above. 

Clause  31  requires  the  venue  on  a  new  trial  to  be 
changed  to  another  district  on  the  application  of 
either  party. 

Clause  32  was  also  adopted  at  our  snggeaUon. 
It  requires  defendant  to  give  notice  of  Us  intention 
to  defend  the  actioa,  in  detsnlt  of  which  be  will  not 
be  permitted  to  dispnte  the  claim,  with  power  to  the 
judge  to  give  tine  and  adjourn  upon  tenna,  in  caae 
of  aurprise  or  ignorance.  The  object  of  this  ia  to 
ssve  to  plaintiiEi  the  ooet  and  inconvenience  to  which 
tb^  are  now  put  in  being  obliged  to  come  to  the 
Court  prepared  to  prove  uieir  debts,  even  although 
the  de/endant  may  not  have  contemplated  the  dis- 
puting of  them. 

By  clause  34  the  summons  ia  to  contain  a  notice 
of  conditiona  on  the  fnlfilment  of  which  proceedings 
are  to  be  irtayed. 

Clause  35  provides  that  suits  for  upwarda  of  20/. 
and  those  under  the  voluntary  jurisdiction  of  the 
Act  of  last  session,  "  shall  be  tried  at  apedal  ait- 
tings  to  be  holden  for  the  trial  of  audi  suits  only  at 
sudi  intervals,  although  exceeding  one  calendar 
month,  and  at  such  of  the  several  pucea  within  the 
district  of  such  County  Court  for  the  time  being 
appointed  for  the  trial  of  cases,"  aa  the  Lord  Chan- 
cellor shall  direct. 

Clause  36  relates  to  the  recovery  of  arrears  of 
tithe  rent-charges;  and  clauses  37  to  39,  to  the 
abolition  <^  existing  local  oourtf. 


VoMlW.jranASl. 

Apprantioes  and  Berraots. 

Tkmydttf,  AfM  S. 
HariaaHotiny 
Kutiay. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BXAD  A  TRIED  TIKI  AKD  PASaBB. 

Uomittf,  KarA  31. 
Ohslteiihain  and  Oloocester  Diatnoi  Toz^ika 
Chaltenham  and  Paiimiok  Boad 
Darhain  Markati 
Hartlepool  Fraemes's  laadt,  ka. 
Bmdiiii  Csmetmr 
Tanterden  and  Wooddmroli  Boada 
Maguato-Bleetrie  Tulagia^  Onnpa^j. 
Tlumiaf,  Afril  S. 
Xanebastar  Fatiih  Hidkwaia 
ahafflald  and  OloHop  Soad 
Wbittj  Waterworks. 

SESSIONAL  PBINTBD  FAVSU. 
Far.  Knmb. 

143.  Window  Duty— BetBrn 
106.  Soman  CaUwlio  BUu^   (iiwliilia)    A  aauHM 

Copy  of  Lettar 

ke  Tnuta— B^iOTta  of  the  Oauietaij  of  State 


Tnmpiki 

M  (I;.  Oajkm 


Apnwidix  and  ladaz  to  tks  IhaA  Bapoc* 


THE  LEGISLATOR. 

Thb  Legal  business  of  Parliament  has  not 
made  much  proKreM.  The  Chancery  Reform 
Bill  is  universally  condemned,  and  will  pro> 
bably  perish  in  its  present  embryo  etage. 
The  Prosecutions  Bill  has  been  amended,  and 
is  proceedin({  rapidly.  This  is  all  the  news 
from  the  Commons. 

In  the  Lords,  the  County  Courts  Bill  has 
been  twice  before  a  committee,  each  time  to 
receive  additions  and  amendments.  It  haa 
pown  from  very  small  dimenaions  to  be  a 
formidable  Bill  of  nearly  forty  clauses.  It  is 
passing  through  its  stages  without  opposition, 
supported  by  all  parties  and  by  all  the  I«w 
Loi^s. 

The  Assurance  of  Titles  Bill  has  made  no 
further  progress.  Time  is  allowed  for  the 
country  to  digest  the  plan.  As  yet  there  has 
not  been  the  sHgbtest  appearance  of  opposition 
to  it  from  an^  quarter.  Indeed,  the  only 
doubtful  point  is  as  to  the  propriety  of  a  local 
instead  of  a  general  regisUy,  and  for  thai  an 
effort  should  be  made. 

Lord  Campbell's  Criminal  Law  Amend- 
ment Bill  also  slumbers  during  the  absence  of 
the  Lord  Chief  Justice  on  circait. 


(Seisionislq) 
US.  Kew  Sonth  Walas-Ooiiiea  of 
IW.  TniAX  Money  (GreaowiA  HoapOal)— Batui*. 
TompikeTniata— Baporta  of  the  Bamtaiy  of  StaCs 
Poor  Law  Board — ^Tmrd  Annual  Baport 
Population  of  Oreat  Britain— Forma  aad 
AoatraUaa  Odoniai  (Sonth  -and  Wai 

Van  DieuMo'B  Land)— Phmcs  ;  Part  1 
OonrtofBoma— Oorraapondaaea 
UD.  Oonviot  DiB04>l!n6  and  XnosportatSoa — Oogia  «f 

Fecitjona 
147.  DarKbrd  Savhigi  Baak—Batam 
IM.  Britiah  Ouiana— Copiaa-of  OemapaadaMe 
St.  leeal  Aeta— BapaeU  of  the  i  diaifaHy 
100.  Oom — Aaoonnt 
liO.  PDblioIncoawaDdB^«aditure,*e.(uaisUH|- 

Aseomita 
MS.  Orao(s.almat  Vatatwaika    Bataiu 
ISO.  Trade  and  Navigation — Aooooata 
97.  Aretie  Bapadilioaa — Bataim 
146.  BOla— Dedgns  Act  BztanaioB- Lord^  ^t*!"** 

145.  —    Appreatioaato  SeaSerrice  (Irelaao) 
IW.     —     Small  Taoementa  Bating  Act  Ai 
las.     —     PnMSM  and  PraetkM  (IrdMi) 
IM.     —     TalnatioB(IrdaBd),aai 

157.     — 
US.     — 

146.  — 


by  the 


e«nend  Board  of  HaaKh 

Aeta  of  ParUaaunt  Abbrariataow  Aat  Safari 

Haiaaolt  Foteat 


Clausei  29  and  30  are  tiioee  adopted  by  Lord 
BaovaaAM  at  ear  aaggtstioii,  aaA  wlticb- provide 


FDBUC  BUSINESS  TRANSACTED. 

BILLS  BBAD  A  maT  TOCX. 

Ovneral  Botvd  of  HmHIi 

Acta  of  Pftriuaaaot  AUrnvklim  Art  Ajmm 

ftf^^  Twwmmtt  "Rn^^nt  Aot  Awf«jm^nt« 

Marina  Moliny. 

MMdar.  JTareka. 

Pncaaa  and  Praotioa,  Ireland. 

Hm^wdtMi.  ApfH  3. 
Oharitable  Inititntiona  Kotioaa 
Landlord  aad  Tenant 
Anlit  of  Baawi7  Aeoomta.  ITo.  1. 

BILLS  BBAD  A  SECONP  TIHB. 
Mo»df,Xank3U 
Marine  Mutiay 
HxtttBT 

Piiaona,  Sootbad 
Stsam  If avigatiott. 

Tmmdof.JfrttU 
Medieal  Oharitiea,  Inland 
Acta  of  ParKamant  Abbrevialion  Act  Bapeal. 

Audit  of  Baihray  Aeoonnta. 

numdam,  Aprai. 
Apprentioea  to  Sea  Serrioe,  MMd 
e«neral  Board  of  Health 
Prooen  and  Praotioe,  Iraland. 

BILL  BBAD  A  TBIBD  TIMB  AMD  PA8SBB. 

Vridai,  JtarAK. 
iffviatBaat  of  a  Tiea.Chuoallor. 


'  HOUSE  OF  LORDS. 

COUET  or  CHAKCBBT  KU.         f 

LordLrMDHDBST  caHedthiattuatiua  oftheHoaaa 
to  the  Bill  for  the  reform  ef  the  Court  of  Chsiimaj 
about  to  be  intnduead  ia  tta  Hiaii  of  '^nsiisas. 
and  to  that  reapectingtbewppeUste  juiiiJkli»>«<the 
House  of  Lords,  which  ws^  shsttiy  be  bewwht 
before  their  Lordships.  He  corid  not  help  tUaJm* 
that  these  two  Bills  were  pot  and  paseel  af  Ik* 
same  measure,  sad  he  ujiiiliadtbat  hahad  jat 
cause  to  complain  that 
been  first  discussed'  ka  the  Hause  of 
Here  bad  never  beea  a  piasedsut  for  such  a  pso- 
ceeding,  and  it  Vrak  the  mcie  anrsUad  forsLlka  psa- 
nnt  time  ss  the  HotuS  df  \Knia  had  neaer  beoa  sa 
well  fnmisbed  with  eastuent  aiaii  aapaUa  ^f 'deli- 
berating on  so  grave  a  snbjact.  Ito  oaUa  laaAlbaB 
detailed  his  ol^eeCietts  to  the  pnpoead  tSUa,  and 
concluded  by  asUiw  why  the  usual  ffaabes  wilfc 
respect  to  Bnls  relating  to  the  Caul  of  Owsiiij 
had  been  dMSrted  finm  en  tlie  prsaaat  oeeeaaa.- 
The  Lord  CaANeai.MB,  Aoagfa  not  aa  «■•  aa- 
qaainted  with  the  ralaaof  Oe  Honae  aa  Las4  Ltbb- 
BDBST,  oould  not hetothinkinc  that  his  noble  liisBi 
had  entirely  forgoCfen  those  rues.  Tbe  Bills  wifab 
he  had  been  compienting  ypoo  weia  no  Bflbatdl 
for  they  bad  not  yet  been  iBtradnced  Ma  «ilbw 
House.  The  ^uesnon  of  Chanoenr  tfttum  «■•  aaa 
of  immenae  dineulty,  and  daseuarioaaoBli  Sb^uAb 
tsken  place  in  their  lordshiniC  Honaa.  MM^aa^ 
drcomstancsa.  be  4)4  not  tbtnk  it  ccbaaiflbMT 
Lord  John  Rossbll  shoiU  have  bioa|(M''ftat^ 
a  similar  discussion  in  the  flottoe  of  CoBidMMB.  Be 
would  only  add  ia  condosioti,  that  ha 
coarse  taken  bf  his  noble  Men^  in 
this  inegular  discassioo,  was  little  ~ 
craase  the  respect  fdt  for  their  ' 
Lord  Beodgham  said  that  Ae  Lord 
bad  called  Loid  Lyndhnisf s  qoesten  ifiwfifer  and 
extraordinary,  but  he  tboittbt  Ida  aohl*  W^i* 
answer  still  more  eztiabrdinary,  iaaaaBtaeh  s>  it 
traa  no  answer  at  all.  ibr  certainly 
have  been  a  reason  for  intrododnf 
the  House  of  Commops  in  the  first  J 
yet  tbey  were  not  toM  what  tibat 
After  some  farther  dicusston,  in  wbieh  I/wd  6af 
and  Iiord  Rodeedale  Joined,  the  matter 

oaiHcrT  ootrara  bbtbkbkmi. 
TaBBaDAT,A4H<M.-4ierdBBOiraaAis  ^ 
die  House  tPesolvaJtsalf  into  eommittee  on  the  Ceasst 
Courts  Rttoosion  Bill,  hot  was  oppoaed  by  thaUs4 
Chanoellor,  who,  after  enunerattng  his  nbjeHleas  « 
tiia  measara,  moaed  that  it  be  rniisiilnial  n  oeB< 
milteetbatdaysixmsi^ba.  Locd  BaoaottAK 
dafoodadtheibll,  aad  itwasnltiBiatrty 
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it  shonld  be  oommitted  proformi,  and  reoooiidered  | 
on  Monday  next,  after  (he  intMdnction  of  further : 
amendment*.  | 

cooNinr  cocBTS. 
FmtDAT,  April  4. — Lord  Rioesdalb  moved  the 
adoption  of  the  report  on  the  County  Coorti  further 
£ztenaion  Bill.— After  a  few  words  from  Lord 
Abiorer  and  Lord  Brongham,  the  report  was  re- 
odved,  and  the  Bill  was  cndeieiil  to  be  re-committed 
on  Tuesday.  

HOUSE  OF  COMMONS. 

■XPSHSBS  OF  PBOSBCUnONS  BILL. 

Wbdmbssay,  April  2.— On  the  motion  of  Sir  G. 
Gut,  this  BOl  was  committed  pro  formS,  for  the 
purpose  of  printing  some  additional  clan>aa. 

CHARITABLE   INSTITUTIONS. 

Tbobsday,  April  3. — Mr.  Mulliss  obtained 

leave  to  bring  in  a  Bill  to  provide  for  the  aervioe, 

by  psit,  of  notices  relative  to  the  proceedinipi  of 

cMiitabIa  inadtntions,  and  to  make  farther  provinon 

.  for  tfae  services  of  such  notices  in  future. 

LANDLOnn  AND  TENANT. 

Mr.  MoLLiNS  obtained  leave  to  bring  in  a  Bill  to 
improve  the  law  of  landlord  and  tenant,  in  relation 
to  emblements,  to  growing  crops  aoxed  in  exeention, 
«k1  to  agricultural  tenants'  fixtures. 

DIMINUTION  OF  JDDOBS. 

-  Mr.  Bbiobt  asked  whether  it  was  the  iatention  of 
I3aa  noble  brd  (Lord  i.  Russell)  to  carry  oat  the 
jweommendation  for  the  diminution  of  judges  in 
Scodaod  and  Ireland?— Mr.  W.  Patten  was  under- 
stood to  ask  whether  the  recommendation  of  the 
committee  with  ngmi  to  the  office  of  Vioe-Chan- 
«ellar  was  to  'b«  carried  into  efiect?— Lord  J. 
KnaaBLWiu  reply  t*  the  question  of  the  hon.  member 
(Mr.  Patten),  said  it  was  nis  intention  to  introduce  a 
Bill  similar  to  the  one  of  last  session,  when  he  would 
make  a  statement  on  the  subject.  Regarding  the 
redaction  of  the  number  of  the  judges  he  had  re> 
eerved  strong  representations  from  Scotland,  and,  in 
deference  to  these  opinions,  the  Government  tbooght 
ttere  should  he  no  redaction  in  Scotland. — Mr. 
Bbioht  said  the  noble  lord  would  be  able  to  inform 
the  House  whether  the  opinions  he  had  received  from 
Soodand  were  those  of  toe  legal  profession,  as  there 
existed  in  Sootland  conaideiabla  difference  of  opinisn 
OD  the  saUect  between  the  legal  profession  and  the 
paUic  ? — The  question  was  not  answered. 

FRIENDLY  SOCIETIES. 

Ifr.  Brbmridgb  wished  to  ask  the  Chaneellor  bf 
tlie  Rccbeqaer  whetiier  the  salaries  provided  for  the 
'  ngistMts  m  fHendly  societies  in  Sogland,  Sootlaad, 
•ad  Ireiaad  lespectivdy,  under  the  provisions  of  the 
VHeadly  Societies  Act,  passed  last  session,  viz.  the 
13  tt  14  Viot.  c.  114,  have  been  and  are  henceforth 
to  be  paid  to  tiiem  out  of  the  consolidated  fund  of 
the  United  Kingdom,  in  addition  to  the  fees  provided 
ibr  and  made  payoUate  the  ssid  registrars  under  the 
'Mid'Aet,or«i>athars«Khfewaie  to  he  broaghtinto 
•oeoont,  and  paid  intosotA  ceasolidated  fund,  or 
retained  brthe  said  re^strars,  in  part,  or  in  fidi 
dOacharg*  of  such  salanes  (as  the  case  may  be),  in 
HbB  same  manner  aa  wasipravided  under  the  former 
At*  (now  repealed)  of  »  &  10  Viot.  c  27  ?— The 
GvANOBLUHi  of  the  BseHBaiiBR  ssid,  that  with 
lenid  to  Scotland  and  Ireland,  fees  had  been  re- 
oemod  as  herstofore,  No  salaries  had  been  paid. 
Ae  to  England,  no  chance  had  been  made  from  what 
Voolc  place  before  the  bst  Act  By_  some  accident 
IB  itm  eomoHMse,  a  danae-on  the  point  in  question 
had  been  omitted  bom  that  Act. 


SiH*  (>  9togms. 

Pavskb  hvw  Amsnambnt  BttL.  —  Lord 
Pgqagbanrs  BUI  to  amend  the  law  toncbing  letten 
patent  tat  inventions  has  been  pnbltshed.  It  pro- 
uiees  that  the  Lord  Chancellor,  the  Master  of  the 
Bolls,  the  Attorney-General  for  England,  the  Soli- 
'sitQfkGmieral  for  England,  the  Iiord  Advocate,  the 
Soliaitor-Geoetal  for  Scotland,  the  Attomey-GenemI 
At-  bainnd  and  the  Soliritor-Cieneral  for  Iieland, 
fgt  Hie  time  being  respectively,  should  be  com- 
'  oers  of  patents  for  iavenljiins, '  having 
to  make  Jrules  jmd  orders  respecting  appli- 
for  and  the  making  and  issuing  of  letters 
^^  Ac  apd  to  appoint  snch  officers,  derks, 

, servants  as   may  be  necessary  for  the   exe- 

«Btian  of  their  powers.  The  persons  appointed 
hj  4be  commissionen  shall  report  upea  peti- 
4aam*  tat  letters  patent,  aad  the  eommissioiMn  shall 
la  warrant  for  sign  manual  to  be  made,  on  the 
t  of  which  the  Lord  Chancellor  shall  isane 
___  I  patent  of  like  force  as  het^tofare.  subject  to 
tbejooadition  that  the  powers  and  privileges  panted 
oeaae  at  the  expiration  of  three  years  and  seven  years 
oeapedivdy,  unless  4M.  additioDal  stamp  duty  be  paid 
before  the  expiration  of  the  third  year,  or  Tw.-  addi- 
llonal  t/Uaap  duty  at  the  expiratioB  of  the  sevorith 
year.  <5peeifieatloiu  and  drawings  aludl  be  pre- 
ees'Ted  for  lefersnce,  and  copaea  of  the  spoeifications 
o<  aU  letters  petsnt  left  open  to  iaspestian,  pcintad, 
4»d  f«l>lid>M.   ifonatBada  of  aHmtint  mtarsd 


by  the  patentee  shall  be  deemed  part  of  the  Ib^cts  | 
patent.  The  fees  proposed  to  be  taken  and  paid  in 
the  Great  Seal  Patent-office  are  as  follows:— On 
leaving  petition  for  grant  of  letters  patent  for  an  in- 
vention for  the  United  Kingdom  of  (Treat  Britain 
and  Ireland,  10/. ;  on  warrant  for  her  Majesty's  sign 
manual  and  for  lettters  patent  for  the  United  King- 
dom, 8/.;  on  filing  spedfication  of  such  letters 
patent,  and  for  registration  thereof,  2f. ;  registration 
of  payment  of  farther  stamp  daty  of  ASH.  before  the 
expiration  of  the  third  year  of  such  letters  patent, 
and  for  certificate,  5s. :  for  every  search  for  and  in- 
spection of  any  record  at  Great  Seal  Patent-office, 
Is. ;  for  reeonl  of  notice  of  disclaimer  or  memo- 
randum of  alteration,  5s.  ^  for  record  Of  every 
emtut  or  notice  of  opposition,  5s.  The  stamp 
duties  proposed  to  be  levied  and  taken  under  the 
Act  are— stamp  dutv  on  granting  letters  patent  for 
an  invention  for  the  United  Kingdom  of  Great 
Britain  and  Irehmd,  IW. ;  additional  stamp  duty  on 
such  letters  patent  to  be  paid  on  or  before  the  expi- 
ration of  the  third  jear  trom  the  date  of  such  letters 
patent,  40/. ;  additional  stamp  duty  on  such  letters 
patent^  to  be  paid  on  or  before  the  expiration  of  the 
seventii  year  from  the  date  of  such  letters  patent,  70/. 
New  Act  for  Oimmonb  Inclosdre. — The  Act 
(14  Vict,  c  2)  to  authorize  the  inelosnre  of  certain 
lands,  in  pursuance  of  the  sixth  annual  report  of  the 
commisnoners,  was  yesterday  printed.  The  indo- 
rare  of  the  following  places  is  to  be  proceeded  with : — 
Tanworth,  WarwidC;  Bromsberrow-heath,  Glouces- 
ter; Aborgwilly,  Carmarthen;  Cellan  Mountein, 
Cardigan ;  Kington,  Hereford ;  Bogglet  and  Minin> 
ter,  Monmouth ;  Blaenpenal,  Cardigan ;  C!olby-moor, 
Westmoreland ;  Meppashall,  Hertfordshire  and  Bed- 
fordshire; Twyford-down,  Southampton;  Owsle- 
bary,  Soothampton ;  Lurkenhope-common,  Salop ; 
Ash,  Surrey;  Marshfield,  Gloneeater;  Smallridie, 
Devon ;  Ipplepen,  Devon ;  Towednack,  Cornwall ; 
Lodgershsll,  Wiltshire;  Compton  Abbas,  Dorset; 
Draxford,  Southampton ;  Stonrpaioe  and  Ash,  Dor- 
set;  Whitley,  Berkshire;  Shinfield-green,  Berk- 
shire; Scaleoy-moss,  Cumberland;  and  Newton, 
Cambridge.  ^____ 

Rblioioos  Hovbbs. — The  Bill  brought  in  by  Mr. 
Lacy  and  Mr.  Spooner  to  prevent  the  fordble  deten- 
tion of  femalea  in  booses  wherein  persons  bound  by 
religions  or  monastic  vows  are  resident  or  associated, 
I>rovides  that  such  house  shall  be  re^stered  by  the 
clerk  of  the  peace  of  the  county  in  which  it  is  aituate ; 
that  the  joMices  for  every  eountyin  which  anyrellgioua 
house  shall  be  registerad  shall  appoiat  six  or  more 
justices  of  the  peace  to  act  as  visitors  of  each  house, 
who  shall  be  sworn  to  keep  secret  aU  such  matters  as 
shall  come  under  their  knowledge  in  the  execution 
of  their  office  ss  visitors,  except  when  rooaired  to 
divulge  the  same  by  legal  aathority,  or  for  toe  better 
execution  of  their  duty.  Registered  religious  houses 
shall  be  viaited  twice  a  year,  and  if  it  appear  to  the 
visitors  that  any  female  is  dedrous  of  leaving  the 
relicioes  house  in  which  she  is  resident,  they 
shaU  have  power  to  remove  her,  and  to  place 
her  under  the  care  of  the  matron  of  the  union 
in  which  the  rdigious  house  is  situate.  Superiors 
not  causing  their  rdigions  bouses  to  be  re- 
^tered,  or  wilfolly  making  anr  (Use  statement 
in  respect  of  such  houses,  or  obstructing  or  im- 
peding any  of  the  vintors  on  their  way  to,  at,  or 
tn,  or  retaraing  trom  any  such  religioo*  honse,  shall 
be  deessed  gmlty  of  a  adademeaaor.  Any  panen 
assaulting  a  visitor  ia  the  religions  boose  shall  be 
deemed  guilty  of  a  felony.  Oincealment  of  any  part 
of  a  religious  house,  or  the  premises  appertaining 
thereto,  or  of  any  person  lesidiag  therein  from  the 
vidtors,  or  the  production  of  a  raise  list  of  the  in- 
mates, shaU  bo  looked  upon  as  a  misdemeanor. 


THE  MAGISTRATE, 

Uro  PABOOHIAt  AlTD  MOITIOIPAI.  LAWrBB. 

Sir  CieorKe  Clrey  has  made  material  amend- 
menta  in  the  Prosecations  Bill,  so  for  sa  res- 
pects the  salaries  of  mogiatratea'  clerks  and 
prohibiting  them  to  conduct  prosecutions. 
The  latter  provision  is,  indeed,  withdrawn,  and 
in  lieu  of  it  they  are  to  be  permitted  and  le- 
qaired  to  conduct  prosecations  when  so  di- 
rected by  the  committing  magistrate.  There  can 
be  no  doobt  that,  in  the  rural  districts,  many 
proMCUtiona  woold  go  to  the  assizes  without 
preparation,  if  magistratea'  clerks  were  for- 
bidden to  conduct  them. 

It  will  be  observed  that,  in  the  ease  of 
Reg,  r.  Gardner,  17  Law  T.  7,  the  costs  of 
the  pyofeeation  were  allowed  on  an  indictment 
for  fivudulf  nt  vrinning  of  money  at  cards,  Sec, 
under  B  &  9  Vict.  o.  109,  s.  17,  and  aa  being 
iritbin  tbt  lUUntt  7  G«Oi  4?  «•  ii,  f,  23,  wbicb 


empowers  the  Conrt  to  order  the  costs  of  prose* 
cutions  in  indictments  for  "knowinglir  and 
designedly  obtaining  any  property  by  falaa- 
pretences."  And  in  Reg.  v.  Dwtning,  17  Law 
T.  8,  a  person  who  was  residing  in  a  houta- 
entered  by  bntglars,  and  who,  by  fastenin^r 
them  in  a  room,  detained  them  there  _  till  ua 
was  obtmned  and  they  were  esptuied,  ia  within 
the  meaning  of  the  statute  (1  Cieo.  4,  c.  64  t.  8), 
which  enables  the  Court  to  order  payment  of  a 
reward  to  any  person  who  appears  to  hava 
been  active  in  the  apprehension  of  offendeii.. 

E.  w.  a 

JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Thb  Lands  ClatueM  ContoUdatio*  Act  is  one 
of  the  most  Iruitlnl  sources  of  litigation.  Seldodi 
a  week  passes  without  one  or  more  decisions 
upon  it  being  reported.    There  was  another  ia 
our  last  number.    It  appMrs  that  a  railway 
company,  after  the  completion  of  their  works, 
received  a  notice  from  a  certain  owner  of  land 
in  the  neighbourhood  of  the  rulway  that  it  had 
been  damaged  by  the  construction    of   the 
works,  and  claiming  550/.  as  compensation, 
and  that  if  not  pud  within  twenty-one  dajt. 
(according  to  aec.  68  of  the  above  statute),  tW*- 
company  were  reauired  to  summon  a  jurjrto  -  '■ 
asses*  compensation.     The  company  filaePa  <■ 
bill  for  an  injunction  to  restrain  furthearpr** 
eeedings,   denying    that    the   propeiigr^-'  waa 
damaged.    It  was  held  to  be  a  puwif' legal 
question  whether  the  owner  waa  entitled  to    - 
such  compensation,  and  the  bjnoction  waa    - 
refused.    {South  Staffordshire  RaUuay  Com- 
poay  V.  HoW,  17LawT.  2.) 

A  question  of  very  great  intaNst  in  the  latr 
of  Joint-stock  Companies  has-been  kindly  for- 
warded to  us  by  a  correspondent  in  Sunder- 
land. In  Kearney  v.  The  Sunderland  Marine 
Insurance  Company,  17  LawT.  8,  the  point  W4S 
raised,  in  what  manner  a  coiporalion  can  enter 
into  recogniiancea?  The  company  in  question 
was  required  to  do  this,  in  order  to  obtain  • 
new  trial  in  a  case  that  had  been  tried  in  the 
Court  of  Pleas,  Durham.  They  proposed  to 
do  so  by  their  directors.  But,  after  a  hearing 
before  Baron  Rolpb,  it  was  decided  that  a 
company  (being  a  corporation)  can  only  do  so 
by  appointing,  by  power  of  attorney,  under  the 
common  seal  of  the  company,  signed  by  two 
directors,  and  duly  stamped,  an  attorney  to 
appear  in  the  Court,  or  before  a  justice  tbersof, 
and  for  and  in  behalf  of  the  company  with 
two  snreties  to  enter  into  a  recognisance. 
The  form  of  this  recognizance  is  given  in  this 
report,  and  may  he  useful  as  a  precedent, 
should  a  similar-case  occur  in  the  practice  of  any 
of  our  readers  who  may  be  the  legal  advisers  of  '- 
companies.  .  E.'.'W.  C.  - 

WINDING  UP, 
y.  C.  Bavca  could  see  no  distinction  betweeii>Ar 
pari*  Hirtehel,  17  Lsw  T.  1,  and  those  relating  to    ' 
the  liability  of  allottees,  previously  decided  by  Bord  -  • 
Ckanwobtb.    To  us,  not  merely  is  the  distinction    • 
palpable,  but  its  consequences  are  most  matorlitk-  - 
The  former  cases,  which  decide  the  non-liabiU^  oir' 
allottees,  proceeded  upon  the  prindpla  that,  the 
terms  of  the  contract  between  the  eommittae  and 
the  oompany  were  nothing  mora  than  a  nnnilltinnal 
oflte  to  take,  and  a  eonditional  aoceptaoca  al,  oo 
many  shares,  provided  the  proposed  company  were 
formed,  and,  that,  fhlling  there  waa  no  memiirtk^, 
and  therefbre  no  liability.    But,  in  the  above  «aae, 
the  prospectus  of  the  company  expressly  stated  that 
the  deposits  were  to  be  sjpplied  to  the  paymsnt  of 
the  preliminary  expeqsei.  The  application  for  ahares 
was  made,  of  course,  upon  the  terms  of  the  pros- 
pectus, which  the  applicant  would  be  presumed  to 
know,  because  the  fsct  of  appUoation  for  abores 
proves  his  knowledge  of  the  existence  of  the  pro. 
posal  as  stated  in  the  prospectus ;  and  an  appUaa- 
tion  for  diares  is,  in  suoh  osse,  upon  the  term*  so, 
stated,  and  which,  therefore,  form  a  part  of  thy . 
contract,  which  may  be  thus  stilted.     "  I  sgree  to. 
take  fo  many  shares  in  the  company,  if  formed,  to  . 
P*]r  t^  depgiit  re^iiirfdi  m4  I  VUWi.  *»  m^ 
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deposit  bmng  applied  to  the  payment  of  the  pre- 
Ummarjr  ezpensea."  Sued  'a  clearly  the  nature  of 
the  agreement,  and  irbich  it  be  good  in  law.  The 
oolj  ob)eetioa  to  it  could  be  want  of  conridera- 
tioD.  But  we  bare  no  doobt  that  the  expected  ad- 
tantage«  to  be  derived  from  the  eatabliihment  of 
tbe  oomptny  of  which  the  applicant  is  to  be  admitted 
«  memlier  woald  be  held  to  Ix  a  sufficient  oontidera- 
.tion  for  an  agreement  bj  him  to  pay  a  proportionate 
•hue  of  the  ezpenaes  incurred  in  endeavouring  to 
form  soch  company.  Nevertheleai,  tbe  allottee  was 
Md  not  to  be  a  cootribntory,  as  coming  within 
Lord  Ckanwobth's  decisions  in  tbe  case  of 
■Uottaes.  The  qnestioD  is  of  oonaiderable  import- 
ance, and  ought  to  be  taken  to  tbe  House  of  Lords. 
In  txpartt  Crajrton,  17  LawT,  I,  the  point  was 
nised  as  to  tbe  precise  period  of  time  to  which  a 
transferor  of  shares  was  liable  in  respect  of  them. 
tDie  deed  of  settlement  provided  that  no  share- 
holder should  be  liable  for  calls  after  transfer  of  his 
Chares,  and  should  thenceforth  be  discharged  from 
•U  liabilities  in  re<pact  tbrnnet.  Tbe  Master  placed 
'the  transferor  on  the  list  of  contributories,  as  a 
parson  who  had  signed  the  deed,  and  was  liable  up 
.  to  tlia  day  of  the  transfer.  But  the  Court  held  that 
Iw  waa  not  a  contributory,  the  provisions  of  tbe 
deed  discharging  sharehotaleTS  from  all  liabilities 
after  tranafer,  even  such  aa  were  incsrred  ptcvionsly 
to  tbe  transfer.  But  wiih  all  defeeenoe  to  the  Tiee- 
Cbancpllur,  we  would  suggest  that,  inasmuch  as  no 
^ovisioris  of  the  deed  could  take  away  the  rights  of 
creditors,  and  tbe  shareholder  is  liable  at  law  for  tbe 
debt!  recovered  previous  to  the  transfer,  and  the 
Winding-up  Act  has  expressly  declared  that  tbe 
provisions  shall  not  affect  the  legal  or  equitable 
lights  or  liabilities  of  parties,  the  shareholder,  being 
awl  liable  at  law  for  debts  due  to  the  time  of  his 
transfer,  is  a  contributory  within  the  Winding-up 
Acta.  E.  W.  C. 

PoBT  OF  London  SHirowyEns'  Iksdrance 
CoMFANT.— On  Friday  the  first  meeting  to  sAttle 
'  tbe  liat  of  shareholders  brought  on  by  Mr.  Hatton, 
-  tbe  official  manager,  and  Mr.  CoIIey,  his  solicitor, 
iras  held  before  Master  Tinney.  In  the  process  of 
aettlement  it  appeared  that  the  signatwe  of  the 
attesting  witness  to  the  deed  occurnd  in  many 
places  in  jnztapoeition  with  a  blank,  shewing  that 
tha  signature  of  tbe  attesting  witness  was  placed 
then  by  anticipadon.  On  the  name  of  Mr.  Augustus 
CoUingridge,  tbe  promoter  of  the  measure, 
lieing  cafled,  tbe  only  answer  was  the  re- 
tuni  of  the  official  manager's  summons  through 
the  dead-letter  office.  Several  individuals  attended, 
and  complained  of  having  been  cooled  into 
the  eoBcem.  A  practice  appeared  to  have  pre- 
.  vailed  of  getting  parties  indiscriminately  to  sign 
tbe  deed  by  power  of  attorney  prepared  for  the  pur- 
pose, and  which  in  law  holds  the  parties  equally 
'  Bable  as  though  tbey  had  actually  signed  the  deed. 
A  lady  alleged  that  in  this  way  she  had  been  induced 
by  Costello,  a  Jew,  who  was  very  active  in  pro- 
aaoting  the  measure,  to  sign  one  of  these  powers  of 
attorney,  on  a  representation  that  tbe  ^ares  would 
be  worth  her  having,  and  that  at  any  rate  she  might 
dispose  of  them  directly.  Mr.  Aaron  L.  Hammond, 
who  protested  agunst  ever  having  signed  the  deed, 
«  given  a  power  of  attomajr  for  the  porpoae,  was 
ftrack  off  ue  list,  it  appearing,  moreover,  that  his 
■igaatare  to  the  deed  was  misspelled.  A  perion  who 
aigned  tbe  deed  for  four  of  his  children  was  held  to 
be  individually  liable.— Dat/y  Newt. 

Thb  Ruobt,  Wakwick,  and  Wobcestek 
Kailwat. — On  Friday  there  was  a  numerous  meet- 
ing of  tbe  shareholders  to  discuss  the  expediency  of 
a  call.  Mr.  Daniels  and  Mr.  Vallance  appeared  as 
counsel  for  Mr.  Wrygbte,  the  official  manager ;  and 
Mr.  Roxburghe,  Mr.  Jesse,  Mr.  Field,  Messrs.  Gals- 
worthy, Smith,  Yeats,  and  others,  for  various  parties 
who  opposed  the  call.  The  report  of  Mr.  Wrygbte, 
the  ofSdal  manager,  as  to  the  necessity  of  a  call,  set 
forth  that  the  total  shares  allotted  were  28,115,  out  of 
wliiah  tbo  directors  bought  up  by  the  hnjcers  in  the 
aurket  5,635,  leaving  23,360  in  circulation ;  and  on 
21|620  of  which,  as  appeared  from  the  books  of  the 
company,  the  bcdders  had  received  back  15s.  per  shwe, 
leaving  1,890  shares  held  by  parties  who  had  not 
received  any  thin^.  The  claims  upon  the  company 
•t  present  ascertained  were  as  follow :— The  North- 
amptonsbhre  Banking^Company,  3,420/.;  Messrs. 
Prteoe,  480/.;  G.  H.  Weller,  1,000/. ;  T.  Red,  264/. ; 
T.  Hodgson,  157/. ;  C.  Jones,  152/.;  Messrs.  Wright 
■id  Welrlimao.  190/.;  6.  Pell,  500/.;  sundries, 
■Vm.:  total  daisBs,  6,264/.  Cost  of  winding  up  to 
this  pwiod,  1000/.  The  official  manager  stated  Us 
opinian  that  a  call  of  10s.  per  share  would  be  necea- 
«Bry  to  meet  theee  arrangements,  independent  of  any 
nroceedings  that  might  be  taken  against  the  directors 
for  the  recovery  of  15,430/.  misappropriated  by  them 
in  purchasing  5,655  shares  with  tbe  company's  funds 
in  tbe  market.  Ultimately  the  Master  determined 
tint  a  call  of  4s.  per  share  shonld  be  made  on  all  I 


those  who  had  received  back  15s.  per  share  from  the 
directors. — Morning  Chronicle. 

Dover,  Hastings,  and  Brighton  Jttnction 
Railway.— On  Thursdav  the  first  meetrag  to  settle 
the  liat  of  contributories,  brought  in  by  Mr.  Nevins, 
the  official  manager,  and  bis  solicitors,  Messrs.  Wil- 
kinson and  Gumey,  was  held  before  his  Hononr 
Master  Brougham.  The  list  taken  contained  the 
names  of  fifteen  members  of  the  committee  of 
management,  who  had  attended  meetings  for  tbe 
transaction  of  the  company's  business,  and  whose 
qualification  was  fixed  in  the  subscribers'  contract 
for  forty  shares. 

FBTinONS,  ORDBR8,  MEETINGS,  AP- 
POINTMENT8,  CALLS,  &c 

[Aanemeed,  Issued,  and  made  daring  the  past  week.] 
BBm  and  Mamm  XoOoay  Oamgamf.-'ro  tttOe  liat  of 

oontribotoTiss  in  Olaas  A,  on  I4t]i  .^ifl;  and  on  IMb,  all 

aot  in  CIms  A. — Parrer. 
jrottoKoi  Ditu^nUd  omd  Dr$  Uanun  CMipaaiV.— Call  of 

JU.  per  sharQ  on  aU  the  costribntoriM  by  10th  April. — 

Farrer. 
Znyjirial  Sail  ant  JOali  Onqwiqr.— To  lettla  Ost  of  «oa. 

tritntorles,  oa  Mtb  April.— Tianay. 
JMIwn— •«    Xmnmm  XwmmMm    and  Omrnagt  Imfrmt- 

mtwt  ampang.—Ctli  cf  W.  per  tbar*  on  all  eontnbulo- 

riet,  so  far  M  tha  lilt  has  been  settled,  by  17th  April.— 

Kindersley.  ^^^^^^^^^^ 

REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

A  VXBT  large  class  of  eases  in  the  Lam  qf  WW* 
relatea  to  the  qneation,  what  words  will  paM  real 
estate.  In  Morriiony.  Hopptr,  17  Law  T.  1,  the 
testator  directed  certain  stocks  "to  be  added  to 
my  other  properly,"  and  divided  among  his 
daughters,  and  afterwards  be  declared  his  will  to  be 
"that  the  property  so  left"  to  them  should  be 
settled,  &c.  It  was  held  that  the  general  term 
"proparig  "  passed  the  real  estate,  and  this,  al- 
tbongh  be  had  referred  to  the  income  arising  from 
Ms  add  "  property  "  by  the  tarma  "  dividoada  "  and 
"interest"  Aaotfaer  case  sa  the  eoaatmetian  ef 
au)//twasZ,aaev.  fiVMH,  17LawT.  1.  Then  A, 
gave  106/.  a  piece  to  tbe  fiur  tout  of  B.  by  her 
former  husband.  The  only  issae  of  B.'s  former 
marriage  bad  been  three  tma  and  one  daughter. 
It  was  held,  nevertheless,  that  these  latter  took 
100/.  a  pieoe. 

It  seema  to  be  settled  now,  after  a  great  deal  of 
oootroversy,  that  by  no  contrivance  can  a  married 
woman  charge  or  convay  her  reversionary  intaraat. 
This  waa  agasa  affirmed  by  Vica-CbaDcallar  Bbucs 
in  HoUy  r.  CoUmi,  17  Law  T.  2,  in  wUeh  it  was 
contended  that  the  Fines  and  Reeoveriaa  Act  might 
enable  her  to  do  so.  Bat  his  Hononr  said  that  the 
point  was  not  new  to  him,  be  had  often  considered 
it,  and  was  clearly  of  opinion  that  a  wife  could  not 
deal  with  land  in  which  she  had  a  reversionary 
interest. 

Another  case  on  the  constructioa  of  a  will,  in- 
volving soBie  very  nice  questions  as  to  the  law  of 
remoteness  and  the  doctrine  of  contingent  re. 
maindars,  is  that  of  Dot  dm.  lieert  v.  Challit,  17 
Law  T.  4.  It  wiH  saffioe  to  refer  the  reader  to  it 
for  tbe  particulars,  which  are  too  minute  to  be 
satisfbctorily  described  in  this  summary. 

A  fonrth  Witt  Cait  is  reported  fri)m  tbe  Ex.  In 
Doe  dem.  Jonei  v.  Hughtt,  17  Law  T.  5,  Hie 
question  was,  as  to  the  extent  of  powers  vested  in 
the  execntrix.  The  will  contained  this  clause  :  "  I 
subject  and  make  liable  all  my  real  and  personal 
estate  with  the  payment  of  my  jaat  debts,  funeral 
and  testamentary  expenses,  and  charges  attendant 
thereon,  the  legacy  hereinafter  by  me  bequeathed 
and  subject  thereto,  and  to  the  payment  thereof,  I 
give  and  devise  the  renta  and  profits  of  all  and 
iiagalar  my  messuages,  tenements,  Hrna,  and 
hmds  (except  my  Rda  houses),  to  my  wife,"  and 
appointed  her  sole  execntrix.  It  was  held  that  this 
charge  to  pay  debts  did  not  give  an  implied  power 
to  sell  or  mortgage.  "  There  is  not,"  said  Pabkb, 
B.  "  a  single  case  or  a  single  authority  which  says 
that  the  simple  charge  of  the  estate  with  tbe  pay. 
ment  of  debts  does  more  than  make  a  charge  upon 
the  estate  in  the  hands  of  the  devisee,  if  the  estate 
is  derised,  or  in  the  hands  of  tbe  heir-at-law,  if 
tbe  estate  devolves  upon  him  by  tbe  law  of  in- 
heritance. .  .  .  This  will  only  subjects 
the  estate  in  the  hands  of  the  heir-at-law  to  a 
charge  for  funeral  and  testamentary  expenses,  and 
tbe  diargea  attending  the  proof  of  tbe  will,  which 
the  executrix  mnat  enforce  through  tbe  medium  of 
a  Court  of  Equity,  and  therefore  we  think  in  this 
case  she  had  no  power  to  sell  or  mortgage  that 
estate." 


THE    MERCANTILE   LAWYER. 

SuniiBBi'B. 
Thk  question  of  what  is  a.fraudxie»tprr^er»ee 
is  continually  arising  in  the  practice  of  tbe  lepl , 
advisers  of  traders ;  therefore,  erery  csae  m 
thia  subject  is  intenadnfc  to  them,  and  ahoold 
be  read  with  attention.  In  KemJtam  v.  Stetet^ 
son,  17  Lav  T.  5,  tbe  goods  of  A.,  a  trader, 
were  seized  by  the  sbeiiff  on  June  21st,  nnds 
hfi.fa.  tmd  assif^ed  to  plaintiff  bj  bOl  of  lak 
on  2l8t  of  June,  tinder  a  judgment  ngsed 
upon  a  warrant  of  attorney,  gtv-en  by 
A.  to  the  plaintiff  in  the  precedinj;  Febmaiy. 
Tbe  goods  remained  on  the  premises  occiqaed 
by  A.  uatil  Sept.  11,  when  plaintiff  took  po»- 
session  of  them,  and  A.  quitted  the  pjemises. 
On  Oct.  6,  vrbile  pluntiff  was  in  possession  of 
the  goods,  defendant  distrained.  On  OcL  S 
A.  filed  a  pedtion  in  bankrtiptcy,  andaasagiiees 
were  appointed  on  the  23rd.  The  iissignrss 
never  interfered  with,  or  demanded,  the  goods, 
bat  they  commenced  an  action  of  trover  against 
the  plaintiff  for  the  convenion  of  the  eoo^ 
The  piaimiff  brooght  an  actioa  agatnat&sde- 
fendants  for  excessive  distress,  and  tfas  qaes- 
Uon  was,  whether,  the  warrant  of  attorney  beisg 
fraudulent  and  void,  as  having  been  giya 
v<dantarily  by  A.  fo>  the  purpoae  of  aecmiiii 
thti  plaintiff  against  the  otbigr  ereditan,  As 
bill  of  sale  conveyed  a  proper^  toAe  pis^tiC 
who,  if  not  the  owner,  was  pot  entified  to 
maintain  the  action..  The  Court  hddl^sadi 
waa  not  the  cffeet  of  the  finding  of  tha  jnty. 
"  The  intention  of  the  bankmpt  mt»  to  |Ms 
the  property  to  tbe  phdntiff,  -wlio,  but  tat  Ihs 
bankruptcy,  would  have  been  iniiefiasibk 
owner  m  possession,  and  most  have  maiB' 
tained  an  action.  The  cffsct  of  tbebankraptCT, 
and  the  fraudulent  piefateBce,  is  not  to  pot  tie 
goods  into  the  same  sitoation  as  if  Aey  had 
passed  to  the  assignees,  so  as  to  vest  than  at 
ODce  in  the  assignees  by  the  bankmptey,  iad»- 
pendently  of  election  on  their  pai^  hu,  by  tbe 
transfer,  whtch  is  a  irandalsat  pcefascaee,  tbe 
property  eesti  tn  the  trwaftttt,  subisil  to  he 
divested  by  tbe  assignees,  and  the  t^  Vy  d«t 
transfer  is  perfect,  except  so  fsi;  »i.hna.vaidad 
by  the  aasigneea."  •  ]  .■ 

The  liatnlity  of  a  buaband  for  his  mfe^t 
debts  is  a  eontinnal  'tiAject  -oF-dteaaaoa  b 
the  Courts.  In  the  ca4«  of  lie  O^^eiar  v. 
Bniyeres,  1 7  Law  T.  7,  it  was  ruled  '^A  where 
they  are  living  apwt,  4he  kosbaBdis  uible  fix 
necessaries  supplied  io  tho  wife,  aokssa  he 
makes  her  an  olhMranee  fairiy  pioputtisasi  to 
bis  means.  But  St  is  djffictnt  to  tiadentsad 
upon  what  principle  the  rights  of  third  paiiies 
are  regulated  by  tbe  privgdo  airanHsnaents  of 
odiers, and  that,  too^  iiirliiiiit  shasiiagihsl  ihir 
have  come  to  his  knoiHedge. 

In  tbe  same  case  it  was  intimated,  bat  sot 
positively  decided,  that  a  letter  to  die  wife 
directing  ber  to  get  in  and  send  to  hiia  a  list 
of  her  debts,  that eome  nnnngiiiiiaa  ■jtlit  be 
made  respecting  them,  will  doc  laako  Urn 
liable  where  there  is  an  adequate  sJbwanoe, 
nor  even  although,  for  three  months,  aft^  tbe 
letter,  he  did  not  remit  the  dividsnda  at  pro- 
perty settled  to  her  separate  nae. 


COUNTY  COURTS. 

SlunttsTS. 

Lord  Bbocgham  has  introdnced 
amendments  into  ius  Connty  Coortn 
Bill,  and  again  sent  it  into  oonuaittee  ;  bat  it  is  a> 
be  passed  rapidly  thrftagh  tiia  Lsv4»,  «h*  kaaa 
already  agreed  to  its  provisioas,  with  m  fcw  aM- 
tions  and  alterations  proposed  by  the  Xiord  CsLas- 
cELLOB  and  Lord  Cbanwobth,  and  It  «S  psa. 
bably  be  sent  doivn  to  tbe  CommoDs  bdbre  lis 
Easter  holidays.  It  is  not  likely  to  meet  «i&  si^ 
serious  opposition  there,  as  the  Uatory  of  Ae  EC 
of  last  Session,  carried  against  the  finiianiMii  by 
immense  majorities,  snffiiciantly  piovea^.  Whsn  it 
haa  reoeivsd  its  final  shaping  by  the  Xaarda,  «e  «S 
agsdn  prsssot  onr  raadsss  witb  aa  ootSaa  of  *e 
atiMiim.    Wa 
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cbne  permitting  Comwd  to  tppta  nnimtraeted 
by  an  Attorney  is  to  be  withdrawn,  ■  dedded  objec- 


langosie  of  the  ootresponding  eeotian  of  the  prior 
Act  b  departed  from,  and  new  doabt  and  difficolty 
intiodnced.    It  may  be  grarely  questioned  whether 


Tided  that  in  cases  below  a  certain  amoant  Attor^ 
neys  may  perform  the  doaUe  duty,  b«t  above  that 
amoant  the  offices  shall  be  kept  distinct,  as 
Utberto  has  been  the  castom  fai  this  eonntry. 

Some  points  of  prsctioe  have  been  reported  in 
insolvency,  and  shonld  be  noted  in  Maerae't  Prae- 
He*.  In  Re  Brame,  17  Law  T.  6,  it  was  held  that 
•  enditor  receiTing  doe  notice  of  the  bearing  of  an 
imolvent,  and  not  appearing  to  oppose  nntil  an 
adjoomed  bearing,  is  not  entitled  to  b«  heard. 

In  Re  nylor,  17  Law  T.  6,  it  was  decided  that 
^ebts  may  be  contracted  in  trade  withoat  reason- 
able or  probable  expectation  of  payment ;  and  ia 
Re  Powell,  17  Law  T.  6,  it  was  intimated  that 
neglecting  to  maice  payments,  pursosat  to  tlie  terms 
oftheproposd  made  at  the  granting  of  the  final 
order,  u  a  contempt  of  Court,  and  might  he  dealt 
witb  as  such*  , 


COSTS  IN  THB  COIWTY  COURTS. 
[fkom  a.  coiuuispondent.] 
LxoiSLATiON,  lilie  "  Tsolting  ambition,"  sometimes 
OTerieaps  itsetf :  in  its  eagerness  to  provide  against 
some  specific  evil,  or  procure  some  certain  advantage, 
it  encroaches  npon  interests  collateral  to  the  object; 
inflicting  budsfaip  on  dasass  or  individnsls.  In  a 
recent  instance,  the  Legialatore,  in  running  a  tilt 
■gainst  expenmve  litigation,  has  introduced  a  strange 
anomaly  into  the  law  of  costs,  and  occasioned  a 
peculiar  hardship  to  those  who  occupy  the  position 
of  recipients — an  anomaly  so  absurd,  and  a  hardship 
•o  oppressive,  as  to  render  it  highly  deaiiabls  that  an 
enactment  should  he  fraased  to  asaiaillatn  the  prac- 
tioa,  and  remove  the  injustioe. 

The  Act  constituting  the  County  Courts  nstrida 
tiie  fees  and  costs  of  attnmeys  in  relation  to  suits  in 
lliem,  in  languafp  somewhat  ambignons,  but  the 
l«»"«"i"C   of  whidi   may   be   regarded  as   having 
beat  settled  by  subsequent  decisions.    The  material 
last  of  the  91st  section  «f  the  9  ftlO  Tict.  c  95, 
tons  as  follows. — "  No  neisoQ,  not  being  an  attorney 
admitted  to  one  of  her  Majesty's  Superior  Courts  <M 
Record,  shall  be  entitled  to  have  or  recover  any  sum 
«f  money  for  apptaring  tr  aeting  pn  behalf  of  any 
other  person  in  the  said  oooit;  and  no  attorney  sliall 
be  anta.tled  to  reeovn  thartfor  any  sum  of  money, 
M^OBS    the  debt-  ot  dawgff  filaimiMl  shall  be  more 
than  4O9.  or  to  have  or  recover  more  than  10s.  fat 
Ilia  fees  and  costs,  onlesa  the  debt  or  damage  daliaad 
AsU  b-e  more  than  N.  j  or  more  than  l5s.  in  any 
ease  vri.thin  the  snmmary  jnrisdietian  given  by  this 
A*.".    It  waaaktrstthpn^andso  decided  in  the 
CiMit  of  Queen's  Bench,  in  £r  parle  Oreen,  12 
Jon  1004«  that  this  provision  absolutely  excluded 
•tbmeys  from  the  recavery  of  any  farther  costs  titan 
dioae  specified  fbr  the  whole  of  the  business  in  rela- 
tfon  to  vrhiob  •  bsanng  la  tte  Countv  Court  took 
flMe,  whathar  before,  ar  •(»  or  after  we  hearing." 
Bat  the  abswdity.and  iuu^iee  of  tiiis  ooDstruobon 
waa  snbaeqoently  pointed  out  in  Re  XeipUeif,  19 
Law  J.  166;  C.  P.  and  Ejt  part*  Green,  overruled. 
In  that  cam  the  Court  of  C.  P.  extended  the  words 
'to  appearing  or  acting  on  behatf  of  any  other 
— OB  m  Ab  said  eonxt"  to,  and  made  theaa  govern 
laatrict  the  tlivea  foUswinc  memben  o(  the 
ti>,  so  as  to  read  the  provision  where  10  shillings 
or  15  shillings  may  be  bad  or  recovered,  ss  appU> 
oable  only  to  Aes  and  costs  fbr  such  appearing  or 
aotiBg  in  court.    Nothing  can  be  more  convincing 
^MStheraBSoaansenbytheOaaitof  C.  P.  for  this 
^■■itnaction;  notmng  sioie  apparent  than  the  ab- 
•Brdity  and  hardship  attendant  npon  that  made  in 
£»  p4trle  Green.    According  to  the  latter  construc- 
tion, an  attorney  wonld  be  entitled  to  recover  coats 
for  what  was  done  out  of  ctmrt  in  oases  not  exceed- 
ing 40  shilUngs  (the  wms  tsUng  away  costs  in  such 
caaesMteang  ctoarlj  only  to  the  costs  of  appearine 
in  eoart);  but  where  more  than  that  amount  should 
be  neovered,  to  lestriot  his  costs  absolutely  to  10  or 
16  shillings ;  and  its  effect  would  further  be  to  make 
«  oontinct  for  werk  and  labour— which  the  employ- 
mant  of  an  attorney  is— not  binding,  if  the  empioy- 
soent  should  end  in  a  County  Court,  but  binding  if 
it  should  not.    Both  of  these  consequences  are  ad- 
verted to  by  the  Court  in  'iukt  indgmeat  in  the  case 
«r  Bm  KmgUtu.    The  Court  of  Q.  B.,  in  a  recent 
eaae,  \B*  Join    Tobf,    ao  Law  J.  563;  Q.  B., 
USiaiHiliiil  their  dedsion  in  Bm  parte  Oreen,  and  con- 
is'Bed  Re  KeigUeti  .■  the  oondnaion  to  which  the 
Court  had  arrived  being  expressed  by  Lord  CampbeU, 
to  be  "  that  the  lestrainiag  clause  appliea  only  to  the 
spearing  and  acting  of  the  attorney    in  court, 
a^  not  to  his  services   out    of    court,  ia  adri- 
iiag  or  gattina  np  tiie  ease."  The  oorrectness  of  this 
eonstr  notion  tfaera  is  therefore  no  raaeon  to  doubt. 

Bo^  nnfartanatdy,   In   the  analagoas  provinon 
«<  tiie  Act  for  Batsndiog  the  Jwisdietlon  of  the 
rCawlB  (Oe  13ft.UV]rt..«..6V  ••  6),  tlw 


of  Q.  B.  The  costs  are  restricted,  not  to  the  ap- 
pearing in  court,  but  absolutely  and  without  reser- 
vation. The  part  of  sec.  6  pertinent  to  this  con- 
sideration is  as  follows:  "And  be  it  enacted,  that 
the  fees  to  be  taken  by  barristers-at-Iaw  and  attor' 
neys  practising  in  the  said  courts,  in  esses  brtfitgkl 
vitMn  the  jmitdietion  given  bp  tUi  Act,  shsll  be 
as  follow :  an  attorney  shall  be  entitled  to  have  or 
recover  a  sum  not  exceeding  12.  10s. /or  kufeti  tmd 
eotte,  where  the  debt,  damage,  or  demand  claimed 
in  any  plaint  in  covenant,  debt,  detinue,  or 
(Utumpiit,  shall  not  exceed  35/.  or  21.  in  any  other 
case  within  the  jurisdiction  given  by  tins  Act." 
Consequently,  according  to  the  meanfaig  given  by 
the  Courts  to  the  91st  section  of  the  9  &  10  Vict, 
c.  95,  an  attorney  wiQ  be  entitled,  as  in  ordinary 
casM,  to  his  costs,  for  labour  done  in  a  suit  in  the 
County  Court,  save  the  cost  of  appearing  and  ading 
in  court,  where  the  sum  claimea  does  not  exceed 
ao/.:  whera  it  is  above  that  amount,  he  will  be 
entitled,  by  sec  6  of  the  13  &.  14  Vict.  c.  61,  only  to 
IL  15s.  or,  at  most,  2/.  "  for  his  fees  and  costs." 

The  absurdity  tlus  must  produce  in  practice  is  too 
palpable  to  require  comment.  It  reverses  the  ordi- 
nary rule  of  remnneiation  for  services,  whether  the 
labour  be  legal  or  otherwise,  and,  inverting  common 


The  BANKBnPTCT  Jubisdiction.— In  Loid 
Brougham's  Bill  to  give  the  judcee  in  the  Conaty 
Courts  jurisdiction  in  matters  of  bankruptcy,  Dur> 
ham  was  not  inserted  in  Schedule  A  as  a  place  whese 
such  courts  were  to  be  holden;  but  the  whole  of 
that  county  was  to  be  dragged  to  Newcastle,  although 
the  number  of  bankrupts  m  that  county  daring  the 
last  three  years  has  been  nearly  double  of  those  in 
Northumberland  and  Newcastle  joined.  Throu|^ 
the  energy  of  the  professional  gentlemen  in  that  mf, 
amona  whom  we  may  mention  Messrs.  W.  Scratoa 
and  H.  Marshall,  petitions  were  signed  &om  the 
difiieTent  places  in  the  county  and  sent  to  Lord 
Brougham,  who  thereupon  inserted  Durham  in  the 
schedule.  This  shews  what  the  Attorneys  may  d» 
for  themselves  if  they  will. 

According  to  a  return  to  the  House  of  Lotd^ 
obtained  by  Lord  Brougham,  126  writs  of  eerftorort 
have  been  issued  to  remove  proceedings  from  the 
County  Courts  into  the  Court  of  Q.  B.  between  the 
15th  Match,  1R47,  when  the  Act  came  into  opera- 
tion, and  the  15th  of  last  February. 


sense,  makn  the  greater  the  labour  bestowed,  or 
the  higher  Hie  benefit  produced,  the  less  the  re- 
muneintion.  


TO  THE  Borron  or  the  uur  times. 
Sib, — I  am  very  ^ad  to  observe  from  yoor  com- 
mants  on  Lord  Brougham's  new  County  Court  Bz- 
tension  Bill,  that  he  proposes  to  secure  proper  re- 
muneration for  professional  men.  Will  you  allow 
me  to  can  your  attention  to  another  part  of  the  sub- 
ject, connected  with  the  derks  of  courts?  Government 
are  now  reaping  the  profits  of  the  increase  of  bnsi- 
ness  which  accrues  to  titem  nnder  Hie  last  Bztenrion 
Bill  npon  judged  fses,  and  tiie  general  find,  and 
are  also  saved  by  a  daase  tberefai  bma  paying  any 
nut  ftir  court-houses,  atthoogh  Utey  still  take  firom 
the  suitor  the  fond  which  was  ociginally  exacted  for 
the  purpose  of  meeting  these  and  othac  general  ex- 
penses. 

The  judges  are  pidd  the  same  at,  and  the 
clerks  no  better  than,  before.  It  happens  hero 
and  there  in  large  districts  that  the  clerk  real- 
ises a  very  considerable  sum  by  his  fees,  but 
In  many  eases  the  derk  does  not  reaUse  above 
3M.  per  annum.  However  this  may  be,  be  has  to 
keep  office  and  be  open  to  die  public  firom  ten  to 
four  daily,  to  keep  six  books,  attend  all  audits,  make 
out  all  summonses,  waiiauta,  farais,  orders.  Ac 
attend  court  eyeiy  month,  and  in  a  great  number  of 
eaaea  is  unavoidably  compelled  gratuitously  to  act  in 
advising  ud  dnwing  plaints,  &c.  for  poor  suitors 
upon  points  really  of  nicety  uid  difficulty  which  are 
not  governed  by  the  amount  of  claim.  Perhaps  it 
would  not  be  out  of  the  way  to  suggest  that  some  of 
the  surplus  moneys  which  go  to  the  Treasury 
shouM  be  appropriated  in  remedying  this,  to  as  to 
give  each  dnrk  a  bit  salary. 

I  think  your  vfews  at  to  Oe  sepsrate  fiinetions  of 
advocataa  and  attorneys  perfectircomat. 
I  am.  Sir,  youia,  he. 

March  31, 1851.  A  CoNeTANT  RsAUBm. 

COUNTY  COURTS  EXTENSION. 

TO  THE  EDITOR  OF  THE  LAW  TIMES. 

SiE, — Ton  lead  us  to  suppose  that  something  has 
been  done  bv  your  suggestion,  with  respect  to  the 
contemplated  measure,  and  one  and  all,  the  public 
and  the  profession,  will  feel  obliged  to  you  without 
any  doubt.  But,  do  yon.  Sir,  see  that  (as  the  daily 
papers  report)  it  is  proposed  that  attorneys'  elerke 
should  become  advoeates;  and  have  yon  nothing  to 
sav  againat  such  a  mischievous  and  useless  provioon  ? 

The  only  persons  in  Ae  kingdom  seeking  it  an 
a  few  solidtors  of  large  practice,  who  wonld  set 
thdr  derks  to  do  what  they  profess  to  be  ashamed 
of  themsdves,— namely,  to  attend  to  &>nnty  Court 
pmctice.  If  it  become  law,  both  the  profession  and 
the  public  must  suflin' :  the  farmer  in  position,  the 
latter  hi  estate.  Surely,  reasons  and  instances  are 
needless.  Of  all  tilings  that  the  County  Comls  want, 
that  which  they  have  not  as  yet,  is  reevtetMlitp  ; 
and  tins  proviaon  would,  as  yon  must  know,  more 
than  aaythhig  else,  tend  to  lower  the  character  of 
UieCouria. 

Then,  Sir,  if  you  have  any  weight,  you  vrill,  I 
should  tUnk,  considsr  this  an  occasion  to  bring  it  to 
beaur.  This  one  thing  would  more  than  oonntor- 
balance  all  the  good  contemplated  by  the  Bill, 
because  it  would  be  lowering  the  itahu  of  the 
Courts. 

Then  are  hosfa  of  reasons,  perhaps  better  con- 
sidered than  expressed,  far  my  nuking  this  snggestion 
to  you.  I  am.  Sir,  yenn,  &c., 

Ajia  8, 186i.  c.  a.  O. 


THE  LAWYER. 

Snonnarv. 
Common  Law. — A  point  of  practice  m  to 
cottt  was  reported  last  week.  Rumbelow  r. 
WkaBey,  17  Law  T.  3,  was  an  action  of  debt. 
Defendant  pleaded,  at  to  lOJ.  numq/atm 
indebitatus:  as  to  another  lOi.  payment  of 
lOA  Is.  into  Court,  with  a  further  plea  of  payw 
ment  at  to  another  and  different  1  Ol.  parcel,  tie. 
The  plaintiff  took  out  the  10/.  paid  into  eoort, 
in  aatitfaction  of  the  causes  of  action  to  whidi 
it  was  pleaded,  and  ioined  issue  on  the  two 
other  pleas.  Tiie  defendant  failed  on  the  plet 
of  the  general  issue,  but  succeeded  on  the  plet 
of  payment,  and  thus  was  entitled    to    the 

general  costs  of  the  cause.  The  plaintiff  wu 
eld  to  be  entitled  to  all  hi*  coito  as  to  raeli 
canaes  of  action,  in  respect  of  which  the  monejr 
waa  paid  into  court,  np  to  the  time  of  tm 
reptieotitm  to  tht  plea  of  payment  into  eomt, 
inelmiing  the  eottt  tftht  rtpUeaiitM. 

Two  interesting  queations  on  evidence  were 
raised  in  7*e  FUhmongtrs'  Company  y.  INnw. 
dale,  17  Law  T.  7.  A.  and  B.  were  parlia- 
mentary agents  for  the  promotion  of  a  BiQ, 
which  passed.  It  «ras  held  that  statements 
made  by  them  for  the  purposes  of  the  BiQ 
were  admissible  against  the  promoters,  withont 
any  further  evidence  of  anthority.  It  was 
held,  alto,  that  if  an  attorney  appean  m. 
obedience  to  a  tubpama  duces  tecum,  tad 
objects  that  he  held  the  deed  for  a  cHent, 
secondary  evidence  of  such  deed  is  admisaible, 
although  it  is  not  proved  that  the  client  objects 
to  the  production  of  it  or  has  had  notice  to 
produce  it.  _^__^ 

LIBEL  CASES  UNDER  LORD  CAMPBELL'S 

ACT.(fl) 
In  oootinnstion  of  the  above  snbject,  we  have  mNr 
to  consider  the  several  decisions  whicfa  have  beta 
I  on  points  arising  out  of  the  6  &  7  Vict.  e.  96, 
commonly  called  Lord  Campbell's  Act ;  toget  he 
with  the  otiier  mora  recent  cases  respecting  thalawr 
of  libel. 

In  the  fallowing  case  It  wa*  held  that  the  general 
issue,  and  a  special  plea  of  apology  and  payment  of 
money  into  court  under  6  &  7  Vict.  c.  96,  s.  2,  to 
the  same  cause  of  action,  will  not  be  allowed. 
{O'Brien  v.  Clement,  15  L.  J.  Ex.  285.)  In 
thia  ease  the  plaintiff  dedared  on  a  Hbd  pnb- 
lished  in  a  newsptper  called  BeWi  Ufe  in  l/m- 
ion.  The  dedaration  eootained  only  one  oonnt. 
Hm  defendant  had  obtained  a  judge's  order  fer 
leave  to  plead  three  pleas :  the  generd  issue,  a  Jna. 
tification  as  to  part,  and  a  spedal  plea  of  epolMy 
and  payment  of  money  into  court,  under 
section  2  of  the  above  statnte.  The  plsiotlff 
obtained  a  rule  to  amend  that  order,  and  Ite 
rule  of  Court  drawn  up  thereon,  on  flie 
ground  that  the  spedal  plea  given  by  the  statute 
ought  not  to  be  allowed  to  be  pleaded  to  a 
cause  of  action  covered  by  the  general  issue.  The 
Court  directed  the  rule  to  be  made  absolute  to 
amend  the  order  and  rule  of  Court,  by  confining 
the  general  issue  to  snch  part  of  the  declsration  as 
the  plea  of  payment  into  court  did  not  apply  to. 
Pabke,  B.  in  delivering  the  opinion  of  the  Conitr 

(a)  Sr  SaeMi*  Sabso,  bq.  BaRMsi»al.SB«, 
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otw^ed  that  the  intention  of  the  Act  in  qnestion 
plainly  «ri  to  give  to  certain  actions  of  libel  the 
benefit  of  the  plea  of  payment  of  money  into  eoart, 
at  it  exUted  in  other  fotmi  of  action.  Everything 
printed  or  written  which  reflects  on  the  character 
of  another,  and  is  pabli<he^  without  lawful  justi- 
fication or  ezcnse,  is  a  libel,  whaterer  the  intention 
may  have  been  ;  and  under  the  general  issue  yon 
may  deny  the  publication  of  the  alleged  libel,  or 
■hew  that  it  was  not  of  an  Injurious  natnre,  or 
thew  that  it  was  published  on  some  hiwful  occasion. 
A  declaration  in  libel  alleged,  that  the  libel 
■tatad  that  the  plaintiff,  who  was  seeking  admis- 
sion into  a  dub,  gave  an  entertainment  a  few  days 
before  be  was  to  be  elected ;  that  be  was  afterwards 
blaek'balled,  and  on  the  nest  morning  bolted,  and 
tome  of  the  poor  tradesmen  had  to  lament  the 
fashionable  character  of  his  entertainment.  Tbe 
defendant  pleaded  in  juitifieation,  tkat  the  plaintiff 


pnblMied  of  and  concerning  tbe  plaintiff,  as  rach 
surgeon,  and  of  and  concerning  tbe  said  college  and 
its  said  power.  One  of  the  libels  complained  of,  con- 
tained a  statement  that  the  college  had  the  power  of 
expelling  its  members.  The  second  plea  was,  that 
the  plaintiff  was  not  a  enrgeon  and  member  of  the 
College  of  Surgeons,  having  the  power  of  expelling 
persons  guilty  of  unprofessional  conduct,  and  of 
unprofessionally  adrertising  themselves  and  their 
oases.  It  was  held  that  the  traverse  put  in  issue  the 
power  of  the  college  to  expel,  and  that  tbe  state- 
ment in  the  libel  itself  was  not  sufficient  evidence 
of  such  power.  (Wttiley  v.  HtaUy  and  Cookt, 
18  L.  J.  426,  Ex.) 

Allegorical  terms  of  a  dehmatory  character  of 
well-known  import,  such  ts  imputing  to  a  person 
the  qualities  of  "  the  frosen  snake  "  in  tbe  fable, 
are  libellous  per  le,  without  inoendos  to  explain 
their  meaning.      To  write  to  the  members  of  a 


did  suddenly  leave  and  quit  tbe  town  without  pay-  |  oharitable  ioslitotion,  calling  on  them    "  to  reject 
iog  every  one,  and  all  of  the  debt4 (Contracted  by  him  <  the  unworthy  claims  of  Miss  H.,"  and  stating  that 


with  dieeri  persons  in  the  town,  an)l  without  notice 
to  them,  and  with  intent  to  daikud  and  delay  them, 
wbereby  the  said  persons,  to  wit,  on  See.  remained 
unpaid  and  defrauded.  It  wss  held,  on  special 
demurrer,  that  the  plea  was  bad,  in  not  stating  tbe 
Dames  of  the  tradesmen  alleged  to  have  been  de- 
ftanded.  (0' Brim  y.  Clement,  16  L.  J.  7ft,  Ex.) 
■The  declsration  set  forth  a  hbel  stating  that  the 
pMatiff,  who  was  seeking  admission  into  a  club, 

5 re  an  entertainment  a  uw  days  befoVe  be  was  to 
elected;  that  he.  waa  afCerwarda  Uack-balled, 
jod  on  the  next  morning  holtiij,  and  »oino  of  tiM 
tredetmen  had  to  lament  the  f.iahionablf!  character 
of  hit  entertainment.  The  defendants  pleaded  by 
*»y  of  justification  ;  that  on  tlie  fallowing  moral- 
ing  tbe  plaintiff  suddenly  fr/?  and  guilled  the  town 
■IM  neighbourhood  of  P.  leaving  divers  of  the 
ttadetmen  of  that  town  and  neighbuurbnod,  to 
whom  be  owed  divers  sums  of  money,  unpaid,  to 
wit,  T.  T.,  \V.  S.  &c.  It  was  held  that  the  plea 
wat  bad,  as  not  amounting  to  a  justification  of  the 
libel,  which  imputed  to  the  plaintiff  a  frauduleot 


"  she  squandered  away  the  money  which  she  did 
obtain  from  the  benevolent,  in  printing  circulars 
abusive  of  Commander  T)„"  tbe  secretary  of  the 
institution,  is  libellons.  Hoare  v.  Sihitrheke,  17 
L.  J.  306,  (Q.  B.)  CoLsniDOB,  J.  in  delivering 
his  opinion  in  this  case,  observed,  it  is  said  that 
without  an  iaoeiulo  we  cannot  understand  that 
these  words  are  libellous.  I  f  we  cannot  so  under- 
stand tbem  then  we  are  different  from  all  the  rest 
of  mankind.  Supposing  that  it  wat  said  of  a  per- 
son that  he  was  a  Judas,  would  that  want  an  inuen- 
do  to  explain  Its  meaning  ?  We  ought  to  attribute 
to  the  jury  and  court  the  knowledge  of  snch  terms, 
whetbertbeybeallegorioal,  historioal,  or  fabnloos. 
If  such  terms,  whether  historical,  fabulous,  or  alle- 
gorioal,  bove  patted  so  much  into  oommon  nte  tt 
to  bave  obtained  a  fixed  meaning  to  persont  of  or- 
dinary knowledge,  then  we  should  take  notice  that 
fueh  it  tbeir  aieeBieg. 

In  an  action  for  libel,  the  ttatement  complained 
of  io  the  seventh  count  of  tbe  declsration  wat  thot 
alleged :  *'  There  i<  good  reason  for  believing  that 


•fatloa  of  bit  crediton.  ((TAnea  r.  Biyanf  and  i  a  rery  contideiwble  snm  of  money  was  trmnsferrtd 
(Mtrt,  16  L.  J.  77,  Ex.)  Tlie  decbration  averred  ,  from  Mr.  T.'t  (meaning  the  said  W.  T.'i)  name  in 
aat  the  defendant  used  the  words  "  biscklegs  and  :  tbe  books  of  tbe  Bank  of  England  by  power  of 
blaek-sbeep,"  to  denote  peraooe  guilty  of  fraud,  attorney,  obtained  [from  him  by  undue  influence 
tnd  persons  of  disrepntable  tfcaractep;  that  divers  after  te  became  nxpTally  incompetMit  U  perform 
persons  had  formed  a  club,  called  "The  Royal  any  act  requiring  reason  and  onderstanding,  (mean- 
Western  Yacht  Club  ;"  that  the  deAndant,  intend-  :  ing  thereby  that  the  said  plainUiF  and  J.  H.  S.  had 
Ing  to  cause  it  to  be  believed  tliat  tbe  pUnUff  wat '  trantferred,  or  caused  to  be  transferred,  the  said 
•  confederate  of  persons  guilty  of  fraudulent  play  money  fram  the  said  W.  T.'s  name,  &c., 
•tcards,  and  of  being  blacklegs  and  black-sheep  in  I  by  meaat  of  a  power  of  attorney  obtained  by 
Uie  tense  aforesaid,  in  a  cerUin  newspa|)er  called,  |  them  from  the  said  W.  T.  by  undue  influence 
fte.  poblished,  qf  and  nnemhf  Ike  jilkmiif,  tbe  exercised  by  them  over  the  said  W.  T.  and  at  a 
foUewing  libel .'— "  Royal  Western  Yacht  Club,  I  time  when  he  was  mentally  incompetent),"  Sec. 
Mtpaltion  of  two  blscltlegs"  (meaning  sn  expulsion  ;  Tbe  jury  llnand  a  general  verdict  fgr  the  plaintiff. 
from  the  club  of  two  peraont,  behig  blacklegs  in  :  On  objection  in  arrest  of  jndgment,  it  was  held  that 
tte  sense  in  which  that  word  was  nted  as  aforesaid),  the  terms  of  the  libel  were  not  unduly  extended  by 
The  declaration  then  sUtod  that  suspidon  had  at-  the  loueodo,  and  that  tbe  seventh  count  of  the  de- 
tached to  two  members  (meaning  the  oforetaid  two  '  deration  wat  good.  (TWner  v.  Meiytoetker,  18 
persons)  oftheclnb.  owing  to  two  genthnnen  hating,  L.J.  155,  C.P.)  Maijie,  J.  in  delivering  bu 
been  plucked  at  cards,  at  tbe  residence  of  one  of  |  opinion  in  this  case,  observed:  "Itteemttome 
the    two    sntpeoted  membert,  iu  a  aunner  that   that  tbe  part  of  the  declaraUon  now  objected  to, 


tbey  apply  to  him.  .  Aa  iirando  tbat  tbe  libel 
meant  to  impute  that  the  pUiatiff  and  J.  H.  T^hai 
aetnally  transfernd  the  stock,  was  held  nqt-.MV 
large,  since  the  words  of  the  libd,  that  thtra  «■■ 
strong  reason  for  believing  the  sloek  had  bwa 
transferred,  were  capable  of  the  interptetalkm  thorn 
put  on  them;  and  that  after  verdict  die  Coint 
woujid  presume  that  tbe  jury  bad  fpund  thit  Onef 
bore  tlM  meaning  aveired  io  the  inuendo,  a^ 
regarda  the  requisite  evidence  of  publication  .of  a 
libel. 

In  an  action  against  the  proprietor  of  a  BfJii 
paper  for  a  libel,  the  evidence  givea  of  pabUotiMM 
was.  that  tbe  plaintiff  had,  many  yeara  aAat  th* 
libel  wat  printed,  tent  a  person  to  the  newspaper- 
office  to  Iniy  a  oopy  of  the  newspaper  in  wfaica  it 
appeared,  and  to  whom  a  copy  was  acoordiogiy 
told  at  (he  office.     It  wat  held  sufficient  evidepoe 
of  publication.  (Tkelhiieo/Bntntvieir.lftrmerr- 
19  L.  J.  20  a.B.)    In  thit  case  it  was  alto  deter, 
mined  that  where  the  first  count  act  out  a  libel, 
which  wat  referred  to   in  the  lubsequent  count* 
alleging  other  libela,  and  the  original  caote  of  actiop 
of  the  libel  in   the  first  count  wat  barred  by  tbe 
Statute  of  Limitatioae,  but  a  tepnblicatioB  of  it 
within  tix  years  was  proved,  it  wat  held  tlmt  the 
judge  wat  not  hound  to  direct  the  jary  to  giva 
damages  for    the    libel    in   the  flrtt    coant  wfcft 
reference  only  to  its  republication. 
IToie  coiUinmcd.) 


teemed  to  indicate  foal  play ;  that  an  iaqairy  took 
place,  which  resulted  in  the  expulsion  of  tbe  two 
mtpected  persons.  The  declaration  then  stated  that 
a  petaoB,  known  ta  b*  a  eonfederate  of  tha  ex- 
pdled  parties,  sought  admission  into  the  club  ;  his 
name  waa  "  O'B."  meoniog  thereby  the  plain- 
tiff. It  wat  held  on  motion  in  arrest  of  judgment, 
that  as  it  appeared  from  the  iouendoes,  coupled 
-with  the  prefatory  avermeata,  tliat  the  defendant 
had  published  libellous  matter  of  and  conoetniog 
the  plaintiff,  it  was  not  necessary  to  allege  in  tbe 
deolaration  that  the  Ubelwas  published  of  and  oon- 
oemlng  the  Royal  Western  Yacht  Club,  and  the 
other  prefatory  averments.  (O'Brien  v.  Clement, 
16  L.  J.  77,  Ex.) 

At  already  atated  in.  onr  previoot  article  on  tbit 
■abject,  the  2nd  section,  of  6  &  7  Vict.  e.  96,  ena- 
Uet  a  defendant  in  an  action  of  libd  to  plead,  by 
Way  of  defence,  a  certain  tpccial  matter  therein 
atated,  and  eooctt  that,  "  to  such  plea  to  sueh  ac- 
tion it  shall  be  competent  to  the  plaintiff  to  reply 
gaoerally,  denying  the  whole  of  such  plea."  It 
wat  held  in  tbe  case  of  Ckadwiei  v.  Herapati, 
16  L.  J,  104,  C.P.  that  tbe  replieaUon  ander  tbit 
ttatnte  need  aot  deny  all  the  facU  ttated  in  the  plea, 
bat  the  plaintiff  nsay  traverse  at  mach  of  it  u  be 
ttinki  necestary. 

A.  decUration  in  libel  ttated  at  indacement,  tbst 
tha  plaintiff  wat  a  targeoa  and  member  of  the  Col- 
MM  of  Sargeoat,  which  ttid  college  had  tbe  power 
of  expelling  pertont  guilty  of  onprofessjonal  con- 
duct, and  of  noprofettionally  advertising  them- 
tdna  and  their  oaaet.    Tb«  libel  wat  alk^  to  be 


taking  it  at  a  leparste  count,  doea  state  temething 
that  is  actionable.  It  sutet  that  the  defendant 
publithed  certain  libellous  matter  concerning  the 
plaintiff,  thereby  meaning  that  he  had  ceased  to  be 
transferred  from  the  name  of  William  Turner  cer- 
tain moneys  standing  in  bis  name  ib  the  books  of 
tbe  Bank  of  England,  by  means  of  a  power  of 
attorney  obtained  by  the  plaintiff  from  the  said 
William  Turner  by  undue  influence,  and  at  a  time 
when  he  wat  mentally  incompeteat  to  giva  tnch  a 
power.  I  tgree  that  there  are  tome  of  tbe  older 
cases  decided  on  the  principle  that  in  actions  of 
libd  and  slander  words  are  to  he  oonstraed  in 
mitiori  temu,  and  that  a  plaintiff  is  not  to  be  per- 
mitted by  averment  to  attribute  to  them  any  stronger 
aMtning.  Thoee  decisiont  have  been  long  over- 
mled,  and  consistently  with  Solomon  r.  Latoton, 
15  L.J.  823,  Q.B.  explained  as  it  has  been  by  my 
brother  Coltman,  the  modem  prsctice  may  be  sus- 
tained and  applied  to  the  present  case.  If  Solomon 
V.  Latnon  it  to  be  taken  as  having  decided  that 
where  a  Ubelloua  statement  is  impersonal  it  cannot 
be  averred  to  have  been  intended  to  apply  to  the 
the  plsfotiff,  I  should  not  be  satisfied  with  it.  But 
I  do  not  that  that  decision  reqairet  the  affirmative 
of  that  propotition  to  be  maintained." 

In  MerrytBetker  v.  Titmer,  19  L.  J.  10  C.  P. 
where  the  case  last  cited  wss  determined  in  tha 
Ex.  Oh.  it  wat  held  that,  although  libellont  words 
point  at  no  particular  person,  yet  if  tbey  impute  in 
snbttance  that  soma  one  bat  been  guilty  of  aa 
offence,  tiie  plaintiff  may,  by  innendo,  apply  them 
to  hianelf ;  and  it  it  a  qaettion  of  eridenoe  whether 


LEGAL    INTELLIGENCE. 

THE  NEW  LAW  APPOINTMENTS. 
FbiOM  the  addresses  of  the  new  law  officers  to  their 
constituents  we  take  the  following  paasages  on  ikt 
topics  most  interesting  to  oar  readers : — 

Tbe  Mastxb  of  the  Rolls  says :— "  I  venture  to 
think  thet  tbe  duties  of  tbe  hi(h  jodidal  office  to 
which  I  have  been  appointed  will  be  in  no  degree 
incompatible  with  those  of  a  member  of  Fadiamoit ; 
and  I  believe  that  my  continuing  to  act  as  yoor 
representative  wiU  give  me  greater  opportaaitiet— 
at  it  will  impose  upon  me  greater  obligatioat— ta 
promote  all  those  measures  of  legal  reform  which 
are  eesentid  to  the  permanent  prosperity  of  the 
eomttj." 

The  Attorioiy-Gekbkal  (Cockbam)  sayt — 
"Gentlemen,  when  I  first  piatentad  myself  to  yoar 
notice,  I  stated  to  you  that  one  of  my  great  ob)eels 
in  entering  tfie  Legislatnre  would  be  to  oaatribwl^ 
as  far  as  in  me  lay,  t|r 'the  i|i>Vf<>V9ment  of  ne  law. 
With  this  view,  I  gave  my  b^t  tupport  to  tiie  mea- 
sure for  extending  the  jurisdiction  of  the  County 
Courts,  as  H  meant  OfpMcnrilig.B  >*k'<K,'«iM>ek 
cheap,  and  yet  effieaoions,  .^ipla^i^iytioo  of  jotooe. 
I  am  happy  to  ttate  to.  you  that  great  aiid  extensive 
diaagee  ara  not  only  in  lobtitefDplatian,  b«l  in  .pro- 
gress, with  a  view  to  a  like  -  lesuU  ,  in  th«.  iSffm 
oonrta  of  jndicature.  In  these  great  iiiipra«e«B(ifb 
I  shall  be  happy  and  proad  to  co-opeiate,  and  I  Ad 
be  enabled  to  do  so  with  greater  effect  if  to  ibe  leal 
office  I  have  now  the  huuum  Iu  bold  I  add  tlie  wc^ 
which  is  derived  from  being  the  representativa  «  a 
nnmerodt  and  VnliklitMaA  codMtitt^O  N*  CM-  - 
Tbe  SoLtciTOR-UENnau.  (Page  Wood)  saya— "I 
new  again  tolieit  yoar  oenfldeacs  aial  support  apen 
the  vacancy  oeeastoned  'by  m^  '>*""8.  aoaBr«ad4ha 
honourable  appOintweot'W'IMMilmi'Qeaciwt'tokei 
Majesty.  The  offer  of  this  appointment  waa  aa- 
sought  for'  and  naeXMdtH.  ''ni  Many  '. 
should  have  prelbtea  nttiifing  -tbe  in 
position  which  was  ddne  my  objeeC  i*  ena  ,  . 
public  life.  T  am,  irideed,  llr  fVoM  4titeatitila.t*« 
honour  conferred  upon  me,  jasciiyirig,  a^  ir  rialt^ 
yonr  telectioh  '6f  Itib  aa-  a  peraoo  ^aaKfled  Aftfaa 
arduous  duties  of  a  mfrtiibbi'orPllrllament;  hat  lia's 
consideration  alone  would  not  have  iiiduaed  toeta 
accept  the  office."  ' 

CotniT  or  CflAM<n:KT;S(rtafdar.— SiriJehBBa- 
railly,  the  Master  of  tlie  RoUs,  earn*  {«»  Oiiat  tHii 
morning  with  the  Lord  Chaonodler,  aad  dia  Ottk  of 
the  Crown  being  in  sttetidM^,  the  asnal  oaibamate 
taken  by  the  new  Jndge,  in  the  pietenee  etm  aaap 
crowded  Bar.    Mr.  Walkei-,  to  tke  senior  P  "    *- 


Counsel  present  on  the  oceasicm>  moved  that  I 
usual  entry  be  made  on  the  veeemlt  of  thO'Oaaat, 
and  the  Master  of  (he  Rolls  iietirtd. 

Appointkekt  or  A  V>o-CarAirOBt.uMU-<.On 
Thursday  the  Act  which  -reedved  the  Royal  akbewt 
on  Tuesday  (14th  V!e<t>ria,'bhap.  4),  M  maMe  Her 
Majesty  to  appoint  a  yiCe-CfaBneeltarin  the<iaaatvif 
Sir  J.  Wigiam,  resigned,  w^  prtetad^-  HiadeetaiM 
by  the  preamble  tbatlbettate  of'botiaes»xcniar8  it 
"expedient"  that  a  Ti«e>Cbanoenor  shaaUi  4ie 
appointed  in  tbe  place  of  Sir  Jamet  Wigraa.  Bm 
new  Vice-ChanceDor  (Mr.  Oeotvi'^IVilaarMatal 
a  secretary,  usher,  aad  trainbearer.  llw  I 
Chancellor  may  appoint  oner  or  norepeMni*  to  i 
order  in  court  at  not  nmrethaa  001.  a^yetr  • 
Thatalaaeaofthaotheroflioertta  be  «ha  hm 
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ngahtod  hf  the  Act  sppomtfaig  th«  yiae-Chmeellor, 
-wboaaohrf  win  be  the  nme  ai  enjoyed  bjr  Sir  J. 
mp«D,  5,000/.  s-yew.  The  new  Vioe-Cbuiaellor 
villBot  take  his  *cat  on  the  bench  before  the  fint 
ds*  of  the  emaing  Kuter  Tenn. 
'  Thb  ATTOBxaYa'  Tax. — A  deputation  on  the  sah- 
jaot  of  the  propo^  repeal  of  the  certificate  dnty  on 
•ttoroeya,  lolicitors,  proctors,  and  others,  consisting 
of  LorpRobert  Grosrenor,  M.P.,  Mr.  ChariesCowao, 
H,P.,  Mr.  Bicbard  Harrison  (lS«mdent),  Mr.  Ben- 
jamin Austin,  and  Mr.  John  Corerdaie  (Members  of 
Council  of  the  laeorponted  L«w  Society),  and  Mr. 
Bobert  Msughani  (SeontairX  had  an  interrisw  irith 
liOMl  John  RusscU,  athii«aaaliieiUeDce  in  Down- 
iHg-ilceet,  on  Tueiday. 

Th»  Ofymrita. 

OXFOEDciRCUIT. 

MomfouTH,  March  27.— Mr.  Justice  Tatfourd 
opened  the  commission  here  yesterday  at  2  (f  clock. 
Aere  were  31  prisoners  in  the  calendar.  Of  these 
II  were  charged  with  burglary,  three  wUh  robbery 
from  the  person  With  violenoe,  t#o  with  ispe,  two 
with  binmy,  one  with  eonoeaiiii|(  a  birth,  me  with 
embeolement,  one  with  obtaimng  Roods  by  fclse 
ptetenee*,  oae  with  forging  •■  order  for  the  dieliTerr 
of  a  AUlimr's  worth  of  Deer,  and  the  lamaii^er  with 
laeeeny.  Eleven  were  marked  as  unaWe  to  read  or 
write;  seventeen  as  imperfectly  educated:  one,  who 
h  charged  with  embexxlement,  it  marked  as  having 
nceivei  a  superior  education:  and  of  two  the  state 
of  education  is  not  mentioned.  Of  five  causes  en- 
tered, four  were  maiked  for  special  juries,  and  one 
for  a  commoo  jTirj% 

WESTERN  CIRCUtT. 

TAVtrrojf,  April  2.— -The  eot^mmum  ■  t^  the 
eonn^  of  Somerset  was  opened  here  yesterday.  This 
morning  the  judges  attencled  Divine  service,  and  theh 
repaired  to  their  respective  courts.  The  Chief  Baraa 
•residiDg  in  the  Crown  Court,  and  Mr.  Btiott 
Martin  uttiog  at  Nisi  Prins  Court.  The  nomber  of 
prisoners  at  present  in  the  calendar  Is  10!,  and  the 
tollowioi  S«  a  summary  statement  of  the  oflintees 
with  which  they  stand  charged : — Murder,  4  s  man- 
slangbteft  I ;  maliciously  wounding,  5 ;  arson,  1 1 
tobbeiy,  11 J  forgery.  2j  burglary,  9j  rape,  4; 
boasebreaking.  9;  larcenies,  44;  perjury,  2; 
bMstiality,  1 ;  uttering  counterfeit  coin,  2 ;  conceal- 
ment of  birth,  2 ;  atsanlti,  2 ;  ezpoting  a  driM,  ice. 
I ;  night  poadiing,  2.    The  causa  list  contana  9 


PROCEEOiNQS   OF 
SOCIETIES. 


LAW 


iiAw  aruDENTa*  debatuig  society. 

""''     '    «it}k!rrtbirt  venttnevMiaiM'. 

TVnddy,  April  8,  1851. 
"m:  Otufhtthe  cue  of  M&Moh  t.  TlbbeU,  19  L.  J. 
1tep.(N.a.)  Q.B.  3S2.  to  be  reyetned  on  appeal  ? 

TTX^ri.  Wouhl  tt  b«  of 'advantage  to  mtrodooe 
tlM  law  pf'jfwttnerdklp  m  «lHnMd)uiM«  into  this 
country?    ,     '.  '    '  ' 

PR0IVIOTION8,  APPOINTMENTS, 

BtO. 

pJWrVs  eF  the  PMea  Ibr  Caantlsi,  Cltie*,  aii4  Boraoghi 
'  «rttt  <Abga  bgr  ra«nlaH{r  foiwsKUac  th«  umw  and  ad- 
.   4iv*sa«faQM«lf*|i|tTatwwhoia»jquU4r.l 

Thb  Qaeen  ha*  b«en  yUavai  f»  cem^ilnte  md  ap- 
point Sir  John  RoaM%.  lent,  ta.tae  amce  of  Master 
■•4  Keeper  of  tbe  Boll*  and  Records  in  Chancery, 
-Meant  by  tlie  sonteader  thereof  bv  the  Right  Hon. 
-HMry  Lord  Imc^ate. 

Wmitbbam.,  April  2.— The  Queen  has  been 
pleaard  to  direct  letters,  patent  to  be  pas^  under 
the  Great  Seal  of  the  UnitM  Kingdom  of  Great 
Britain  and  Ireland,  appointing  Geprge  James 
Turner,  esq.  one  of  her  Majesty's  counsel,  to  be  a 
Vht^haiwellor^  in  the  place  of  the  Right  Hon.  Sir 
Jwaw  Wigrani,  knt.  icssned. 
>'  The:  Qoeea  baa  also  oeeo  pleased  to  confer  the 
'iNBOitr  of  knighthood  upon  John  Kerle  HaberfSeld, 
en.  mayor  of  the  atif  of  Bristol. 

I  H«.  6.  J.  Tamer,  Q.C.  of  the  Chancery  Bar. 
M.B.  for  Coventry,  will,  it  is  understood,  be  the 
aaw  Vifr -chancellor,  when  the  Act  authorising  the 

Sipointinent,  .ind  which  has  passed  through  both 
euan,  shall  receive  the  royal  assent. —  Observer. 
WiUTEHALL,  March  21.— The  Lord  Chancellor 
has  ifpuinted  Alfred  Kinicsford  Cornelius,  of  Can- 
terbory,  in  the  county  of  Kent,  gent,  to  be  a  Master 
Batnnrdinnry  in  tlio  High  Court  of  Chancery. 
'  .€hoiKo  Wattley,  esq.  ia  appointed  Provost  Mar- 
shal •*■  St.  Christopher's;  Edward  Murray,  esq. 
Marshal  of  tlic  I.slaiul  of  Trinidad.  John  Losh,  esq. 
ianominatetl  a  Member  of  the  Legislative  Council  of 
'Vsinidad.  .Vl^ernon  Montagu,  esq.  Stipendiary  Ma- 
natrata  of  the  Falkland  Islands,  is  appointed  a  Mcm- 
<Me  of  the  tiegislative  and  Kxecutive  Councils  of 


The  Master  of  the  Solla  has  appointed  Mr.  Brett, 
of  the  Chaooery  har,  his  chief  secretary,  and  Mr. 
Knight,  his  first  geatleman  of  the  chamber. 


COURT    PAPERS. 

court  of  chancery. 

NoTtcB.— The  Registrar's  and  Reports  Offices  of 
the  Court  of  Chancery  will  be  open  for  vacation 
business  from  eleven  nil  one  o'clock  daDy,  and  will 
reopen  for  general  business  on  April  10. 


BIRTHS,   MARRIAGES,   AND   DEATHS. 

BIBTH8. 
Bowsir.— On  tba  Vtli  nit.  at  Port  of  Spain,  Islanil  ofTri. 

tUti,  Mie  lady  of  H.  T.  Bewea.  esq.  Pnime  Judgs  of 

that  island,  of  a  ton. 
Blaxi. — On  tba  2Mi  alt.  at  Blaek&aan-road,  lira.  James 

J.  Blake,  of  E  daughter. 
Oou.— On  the  2rfh  alt.  the  lady  of  Alfred  W.  OeU,  esq. 

b>rrister.at  Jaw,  of  a  tos. 
BKm.— Od  the  2Mb  alt.  at  23,  Sditb-vilUs,  I7orth.eDd, 

FuUiain,  the  wife  of  Frederick  James  Smith,  esq.  bar- 

rister-at-Iair,  of  a  ion. 

MABRIASia. 
BtawaXBS,  John,  esq.  of  Uppinrbam,  Bntland,  aatgeaa, 

yonageet  ion  of  the  late  Samo^  Edwards^  esq.  cf  Spald* 

Inff,  liocolnabire,  solicitor,  to  Mary  Buabetb.  eldeet 

daughter  of  Jamee  Tomljnjon,  esq.  of  Norton  Orange, 

on  the  27th  tnt.  at  But  Norton,  Caioealarabire. 
nusaa,  Fattiok,  eeq.  aavocats,  Ediabonrb.  to  Xaigant 

Ana*,  eUeat  daagbtar  of  William   warp,    esq.   the 
.  Larches,  aear  BirmiDgham,  on  the  27th  lost,  at  Aston, 

Charoh,  Warwiokihire.  .         . 

niraair.  Jamas  WOberfbree,  lUbw  at  Bt.  Jdan^  Oet> 

lagei,  Cambridge,  bantater-at-law,  and  eldest  loa  of  Sir 

OSorge  Stephen,  to  Katharine  Jiose,  fonrdi  daughter  of 

the  late  net.  Bovater  Jtoes  Vernon,  tbrmerly  senior 
'  ehaj^Ua  bi  tlie  Hob.  Eaat  India  CDnpaByVsarnea. 
DBATHS 
Axuaov,  Ana,  widow  of  the  laU  William^  AUsoo,  asq, 

of  Jtoxbory,  Xorfcshire,  and  mother  of  J;P.  Allison,  eeq, 

of  Thirsb,  Scdicitor,  on  the  27tb  dt.  at  flottthXilvlagtoi, 

near  Think,  aged  71. 
CKALinas,  iMigr,  wife  of  M^kir  <1— sal    Bit  ViWNS 

Obalmers,  of  Qlaaariob^  PertuAlrv  at  Ooadee,  on  ^a 

22nd  nit. 
HoHcaxIrr,  Sir  James  VelVood,  bart.  on  the  SOtb  dH. 

at  hie  honea,  47,  Moray.plade,  BdiBborih,  aged  Itt 
Keaasaoa,  EUaabetb  JaM,  seeaad  daoviter  of  tba  lata 

Henrj  Biohmond,  of  Homabaogb,  in  the  oouaty   of 

Northumberlaild,  esq.  I.e.  on  the  Mth  olt. 
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•  Premium.            t  Account. 

THE    GAZETTES. 
Sinkniiitt. 

Om—m.AprUl. 
Burnt,  Itam,  job.  aettoa  wast*  dealar,  Baainten,  Not- 

tJaghamshirs^  April  U,  at   ten,  Kay  9,    at   eleven, 

Kottiogham.    Off.  as.  Blttleaton.    SoL  Brown,  ITottimc- 

ham.  Tet{tion,1[anhl5. 
CuTloa,  Tboius  Lucas,  milkman,  Fotteagiove,  Bedlbrd- 

shiia,April8,attwo.IlaT9^atoae,Baaui|diaU.at.    Off. 

as.  tifanam.     8<d.    Cobb,   Downbam.roao,   Lower-st. 

PeUUoa,  Marob  29. 
Oou,  JoBV  PaxBzaioK,  vletaaDar,  Haaipton-ooart.  A] 


MV  at  bair^paet  ons,  and  Mar  15,  at  twelve,  Basiaghalfat. 
Off.  as.  Johnson.  Soli.  Wild  and  Co.  CoUegs-UU. 
Petition,  Harob  IS. 

Baas,  Davm,  draper,  Tredegar,  MomnnnthsMre,  Aptfl  18 
and  Hay  13,  at  elevaa,  Briilol.ooari.  Off.  aa.  Hattoa. 
BtA.  Sevan,  Bristol.    Petition,  March  22. 

Dbwbubst,  IsAao,  aad  JoaK  SaWLvr,  cottoa-iplnnen, 
Bmbsav,  TorksMre,  April  U,  at  alevni,  and  May  6, 
at  twelve,  Leeds.  Off.  as.  Hop*.  Bob.  Brown,  BUpioa, 
and  Bond  and  Berwick,  Leeds.    FetitiOB,  Hank  A. 

BaaaaiT,  Edwaib,  and  BLurs,  Joair,  bmUen,  Banting. 
don,  boilders,  April  It  and  May  22,  at  eteven,  Baalng- 
ball^t.  Off.  aa,  Jobnaon.  Scis.  Bewail  aad  Oo.  OU 
Bfaad.at.  and  Honavbon,  Hoatiagdaa.  Petition, 
Kanh28. 

Mat,  Caaaua,  and  UnoAun,  Wiluax  Laorots  aad 
CSLAaLBS  Jaitss,  carpenters,  Boxton,  Bedfovdahire, 
April  H,  at  two,  Mav  18^  at  twaba,  WsamalmlUt.  Off. 
as.  Oraon.    Sola.  Morris  asd  Oo.  Badiocd4«w,  aad 

.  WonUp,  Otaat  Tarmoath.    Petition,  March  18. 

UiaoB,  aaotaaTBOHAS,  meroer,  MoBstHrt.Wsatninstar- 


road,  April  10,  at  twelve,  aad  Hay  16,  at  ideven,  Baabg 

ballmt.    Off.  aa.  Bell.  Sols.  Snrr  aad  Grilrble,  Lombard* 

St.    Petition,  March  27. 
Taoairaos,  Baiirizsa,  ironmonger,  HaddarsAeld,  ApiQ 

II  aad  May  22,  at  eleven,  Leeds.    Off.  aa.  Freeman. 

Sola.  Fenton  and  Jones,  Hoddersfleld;  and  Bond  and 

Banviek,  Leeds.    PeUtloB,  Marah  20. 
fhaltt.Afril*. 
Ajnaairs,  Wiuux,    commission    merchant,    Liverpool. 

April  14  and  May  12,  at  eleven,  Liverpool,    Com.  Peny. 

Off.  aa.   Morgan.    Sol.  Williama,  LiverpooL    PetitioBs 

Msrefa  26. 
BsADBKKBT,  Oeobgb  Hrngy,  and  Lows,  Gaoaoi  Bica. 

ilour  fiictors  and  merchants,  18.  Great  Tower-8t.  City, 

April  16,  at  half-paAt  one,  5Iay  16,  at  one,  Basinghall-st. 

Com.  Fonblanque.     Olf.  as.  Stansfeld.     Solv.  Slrutt  and 

Cunningham,    18,     Backingham.st.     Strand.    Petition. 

March  28. 
Bkowns,  Johx  Bsirsoir,  wine  merchant,  Kewcastle-ander* 

Lyme,  Stoffbrd,  April  17  and  May  8,  at  twelve,  Birminf  - 

ham.    Com.  Danioll.    Off.  as.  Whitroore.    Sols.  Kougn, 
,.  Shrewsbury;   and   Motteram,  Knight,  and  £mmet,  Bir- 
mingham.    Petition,  March  15. 
Gestry,  JoHrr,  smith  and  ironmonger,   Booking,    Bssex, 
'  April   16,  at    two.   May  13,  at  twelve,    Baainghall-st. 

Com.  FonlilaDqae.    Off.  as.  Oraham.     Sols.  Stevens  and 

Satchell,  Queen.st.  Choapside.    Petition,  March  27. 
Llovd,    Leonakd  "Wild,    builder    and    hrickmaker,  16, 

Goldhawk-terrace,  New-road,  Shepherd'a-bush,  April  18. 

at  one,  May  16,  at  twelve,   Baainghall-st.     Com.   Fon- 
-    blauque.  Off.  as.  Stannfeld.    Sol.  Abraham,  4,  Lincoln's- 

inn-flelds.     Petition,  March  28. 
MoATB,  RoBBRT,  innkeeper,  West  Stockwitb,  Miaterton, 

Nottm(;bftm,  April  19  and  May  10,  at  ten,  Leeds.    Com. 

West.      Off.   as.  Freeman.      Sol.   Marratt,   Donoaater. 

Petitioji,  April  1. 

Bsnlon*s,^cnrm,i«  inakaeper,  coal  oontractor,  aad  «oal 

.  'Mopnetoc^  AbensaaBt  Ab«)dar«..aiaiaorgaaabire,  Ajxil 

.S  aad  Hay  10,  at  eleven.  Brut<M^    Com.  Btepben.    Oft 

'   as,  Aoraman.    Sols.  0.  H.  and  T.  James,  Mertbyr;  and 

Short  and  StriaUaad,  BttsteL    Petition.  April  S. 
Boota,  Oaasi,«,  wina  atMChaati'Uverpool,  Ai>rilll  aad 

May,  IB,  at  elevea.  Wverpool.  ftmi.  Stevenson,    OK, 

as.  Turner.    Sola,  zletcher  and  Hull,  laverpooL    Peti- 

tioB,  Harib  SB. 
ZaaMB,  Baaaaa  Araaawai  Bpiom  salts  aad  eoloarm*. 
Aofactnrn,  Diuwtpn.  Durban,  April  n.  at  twelve.  Mar 

9,  at  one,  Kewcasfle-npoa-^ne.    Com.  Kuuon.    Off. 

as.  Siker.    Sola.  Q.  TotAn,  H,  Orey-st.  Nemaatla- 

npea.'nii*,  aad  Boldiag  and  Papa,  M,  FenekanlMt. 

Patilien,  HarekJS.         -       „ 

GaitUi.Aprill. 
AmU;  B.  Bcetased  vietasller,  HootfleUs,  March  S2. 

anuttt^A^rit*. 
JahHHnhU-  J.  gluQlifi!,  paintuv  glasier,  gas  fitter,  and 


•tMttllM. 


house  decorator. 


Q^lal  ilssdiawe  ssajsnis,  <e  wtsei  ap/ty  /tr  tit 

BrtugUon  and  QanuU,  baokera,  Sfth,  8s.  O^d.  Tomer. 
Liverpool  .—<fcWrey,  O.  O,  4id.  Pennell,  Londoa. — 0«- 
mtnd,  J.  first,  38.  Pennell,  London.— -i^noean,  J.  fish, 
monger,  first,  3d.  Pennell,  London.— 7i7/fo/;,  W.  first, 
3e.  lid-  Pennell,  London. — G-reen,  K.  ironmonger, second. 
Id.  Pennell,  London. — Griffifh  and  Pearnim,  fourth,  ltd, 
Pennell,  London. — IlaaUtm,  W.  chemist,  first,  59.  Pennell, 
London. — UolloTeiit/,  II.  K.  bookseller,  first,  Os.  Pcnuell^ 
London. — Johnfon,  J.  first  joint,  3d. ;  Sep.  on  new  proofs* 
SOs.  Pennell,  London. — Jo^ce,  J.  third,  3id.  Pennell,  Lon. 
don. — Kniij\t,  B.  butcher  and  farmer,  second,  6d.  PenneU, 
London. — £av,  R.  third,  ii.  Hid.  Pennell,  London. — 
JWor,  H.  third,  5id.  Pennell,  London. — Samuel,  L.  silver- 
smith, first,  la.  Id.  Pennell,  London  — ThompgQit,  3.  gun- 
powder dealer,  first,  2s.  2d.  Fraser,  Manchester. — Tkonytd, 
B.  H.  second.  Is.  7d.  Pennell,  Lf^ndon. —  Went,  J.  H.  block 
aad  mast  maker,  first,  Is,  6d.  Pennell,  London. 
insolvb:*!  ESTATna. 

Sotctr,  H.  cattle  dealer,  ISs.  lljd.  Apply  to  yicholas 
Karle,  esq.  of  Manaheatar,  eolieltor.— Cfa**,  P.  6d.  Apriy 
at  tba  Oeonty  Conit,  Leioastar.— 2>ame».  W.  8s.  U, 
Apply  at  the  Coon^  Court,  Kortbampton,— iiUieM,  J.  lid. 
Apply  at  the  Conn^Coort,  Leicester. 

flssfgiiKnits  for  tt*  VraHtt  sf  9rtWn*. 

OatttU,  MarekSS. 

Bnwn,  B.  anetioBeer  and  enrveyor.  Old  Broad-at.  CUg, 
Mamb  24.  Trust.  J.  Davidson,  eeq.  Brixton-hiU.  SoL 
W.  Savage,  Lancaster-place,  Strand.— Qnciqr,  J.  groaer, 
Msaohaster,  Match  21.  Tmats.  G.  BoUneon  aad  J. 
Bnater,  tea  dealen,  Haaolieetar.  Sols.  Vicken  aad 
Oigdes,  Handiestar.— J>iipe,  W.  D,  stationer  aad  printer, 
HUdenhall,  Bnflblk,  Marob  19.  TmaU.  B.  Cbapmaa, 
farmer,  and  0.  Webb,  brieklwer,  HiUenhall.  Sok. 
laaaeeoB  aad  Boas,  Mlldanhsll.— <»mi,  S.  aad  H.  painten 
aad  glaaien,  Westgate-it.  Balk,  Hiveb  18.  TniaU.  J. 
Hare,  oil  meTebant,and  B.  Die,  glaas  merchant,  BriatoL 
Sols.  (JiUard  aad  Flook,  Bristol.— irsWaau,  T.  grooer. 
Haaeheater,  Harcb  7.  Traats.  J.  Uoea,  oora  mardbaat, 
and  J.  Hooter,  taa  mesuhant,  Haacheator.  SoL  J.  Jaaioa, 
Hanobester. 

OatttU,  Jfarrh  SS. 

A'iama,  J.  tobacconist,  London-road,  Liverpool,  March  6. 
Trust.  J.  Fletcher,  tobacco  manufacturer,  Liverpool. 
Sol.  M.J.  Hore,  Liverpool. — Baekhoute,  D.  farmer,  Tad- 
oaster,  Yorkshire,  March  21.  Trusts.  It.  Williamson  and 
S.  P.  Wilts,  gentlemen,  Yorkshire,  and  R.  Smith,  seeds- 
man, Tadcaster.  Sols.  Richardson  and  Gutch,  York. — 
Ptowtff*,  J.  A.  linendraper,  Qloneester,  March  14.  Trust. 
A.  CtJdecott,  warehouseman,  Cheapaide,  and  D.  Smith, 
gent.  Wood-st.  Cheapaide.  Sol.  Surr  and  Gribble,  Lom- 
bard.st.  —  Ofortie,  J.  D.  hosier.  Old  Bood-st.  Batb, 
March  IS.  Trust.  C.  J.  Leaf,  warehouseman.  Old  Change. 
Sol.  A.  Jones,  Sise-lane. —  t^odviu,  C.  maltater,  Caater- 
bury,  March  17.  Trusts.  R.  Saukey  and  G.  Furlev.  gen- 
tlemen, Canterbury.  Sol.  R.  M.  Mount,  Canterbury .-- 
Wattfm,  J.  U.  fellmonger,  Soothill,  Dewsburr,  Yorkahira, 
Marob  6.  Trusts.  J.  Watson,  hide  and  skio  broket, 
Sb,'e)>«oar,  Leeds,  and  J.  Smitbson,  butcher,  Dawgreen, 
Dewsbury.    Sols,  W,  Ambrose,  (ilas^ow,  and  J.  Dunning, 


Digitized  by 


Google 


so 


THE  LAW  TIMES. 


[No.  418. 


9ttt»m%in  a<MwlbA. 

Oaittte,  JTordk  IS. 
JtimOmot,  Smart,  and  CbajsoMr,  meraluats  ud  oom- 
aSnion  agants,  LtTarpool  and  BonuM^,  aa  ragarda  E.  I^on, 
Bac.  31  .—Catlermtml  and  5m,  boilden,  Norwich,  Dao.  K. 
— Cbirarrf,  DoriM,  and  Cb.  aalt  mannftirtnrara,  Andarton, 
Sao.  SI. — OtmUow  aod  IFotf,  miUwri^ta  and  enginaaca, 
Kaadwatar,  Mai«h  20.  Debta  paid  bjr  Crighton.— Soau, 
J.B.aadCb.  marchaota,  LiTarpooI,  Uareh  21. — DnMU  and 
Sarndtnon,  aawand  atecIroanauotarantSbeffleld,  March  19. 
—Mardmiek  and  liurcM,  cloth  finiahaia,  Laeda,  March  31. 
^^amU,  R.  and  Tarramt,  B.  doUuera  and  ilopMllera, 
Badford-plaoa,Oommereial-iaad,  March  n.  DebU  paid  by 
SjuttSL—Hofeoek,  E.  S.and  Cb.aathamatical  inatnuBaot 
maan&etnrara,  Binmagham,  Jan.  6. — Smttii^  and  JP^vw, 
eoiton  ipinnera,  Boohdale,  March  4. — Senry  and  i^odd*, 
Wldaaa,  Newcaatla,  Maroh  iO^-Bida  and  FtaOur,  tailora 
and  ootSttara,  Flymonth,  Ytb.  28.— Httckodk  and  .RoKfr, 
nar-aiU    proptiatoca,     BaRoa'a-pIaoe,     Watarloo-road, 


hattara, 
W.  an3 


Hwch  tt.—Jadacm,  W.  and  Aiiyiiia,"  C.  daooratoia  and 
[enta,  Orehard^t.  Fortman.aqnara,  March  S. — 
.  C.  and  T,  and  Onarpd,  P.  drapera,  hoaiera,  and 
Warrington  and  Runcorn,  Mardi  21. — M*DmaQUt 
tai  Teflkam,  Q.  printna,  littls  Qnsan-at.  Lincaln'a- 
i-flelda,  March  IS.— Pwoa,  Sttaart,  and  Co.  voollan 
Bidaotarara,  Bocbdala,  Tab.  28.— Anmil,  W.  8.  and  T. 
afflara,  Bockfaatlai^  Mardk  19.    DabI*  paid  br  W.  B. 
flatran. 

S*U,  Ma—tf,  and  Co.  ironaongara,  Bahar.at.  Fortman 


ag.  Much  \^—Bnxkba%k,  J.  and  O.  H.piaooforta  makeia, 
Onwlaj-st.  8omen-town,  March  21.— Aonitog  and  Acta- 
faU.  coal  proprietora,  KDolcatoD,  March  21.  Dabta  paid 
Of  Biomilow. — Brmnt  and  Tntttr,  wina  merchanta,  Pbil- 
pot-laiia,  March  1. — Ba<t«r,E.  and£9ii,tailonandwooIlea 
9npan, Kendall, March**.  CTiip>«ai,J.a»dG.»rocwa and 
oOmaD,  Lower  Clapton,  Marob  ST.- Ooaiaad,  W.  and  Cb. 
wooUen-doth  raannflactaran,  Hoddamfleld,  and  Hammu,  J. 
and  £b.  spinnera,  Oct.  SI. — Damton,  J.  and  J.  doth 
flnishers,  Huddenflfld,  Marvh  22.  l>«bt«  paid  hj  Jntuet 
J>aw9on. — Dcnni*,  Da^,  and  Co.  ironmongers  aod  cuUera, 
Rristol,  March  25.  Debts  paid  bj  Dennis. — Edinirtift.  G. 
and  CoUm^n^  E.  H.  Bnrgeons,  AVoIverhampton,  Marcli  2.'5. 
— Scanty  T.  F.  and  A.  F.  merchants,  Philpot-lane,  Marcil 
3fi.  Debts  paid  by  Evans  and  Emaon. — Pranktiti,  C.  and 
J.  tanners,  BickenhaU,  March  20.  Debta  paid  by  J. 
Tranklin. — Orern,  R.  and  CW-ft,  R.  plumbers,  Devon- 
ahire-st.  Queen-sqnare,  March  20. — liiek,  B.  aod  Son, 
encineera,  Bolton-le.Hoors.  Jan.  1,  1847. — Hick,  B. 
and  ^M,  engineers,  &c.  Bolton-le-Moors,  as  re^arda 
J.  Hargreaves,  jun.  April  1.  —  Holme  and  Rof/frtg, 
cotton  spinners,  Manchester,  March  24.  Debta  paid  br 
Holme.— JJorj/ha,  A.  and  TTUd,  B.  dyers,  IlodJerslield, 
March  26. — Johnton,  E.  and  L.  drapers,  Birmingham, 
March  25.  Debts  paid  by  E.  Johnson..— ,7t>ye«  aod  BUiktft 
mercers,  HincUey,  March  25. — JSCay,  Birch,  and  ITuf^Mi*. 
ten,  manufacturing  chemists,  DroyUden,  Manchester, 
March  21.     Debts  paid  by  either  party. — Lane,  "W.  and  E. 

frocers,  Christchurch,  Southampton,  March  26.  Debts  paid 
y  E.  Lane. — Levis  and  Jiateee,  coal  merchants.  Warding 
and  Wallsend  Pevensev,  March  10. — Maton,  H.  and  Q. 
worsted  spinners,  Bradford,  March  26. — Merreti,  Kdridtje, 
and  Jierrett,  pin  roanufHcturera,  Birmingham.  March  22. 
Debts  paid  by  J,  Kdridge  and  J,  Merrett. — Pennon  and 
Irving,  grocers,  Salford,  April  last,  and  Irving,  G.  and  Co. 
paper  dealers,  Manchester,  March  2<). — Ekodet  and  War* 
burton,  stone  dealers,  Rochdale,  March  26.— T<j«H#r,  B. 
and  SUiotl,  L.  M.  milliners,  te.  Brighton,  March  25. 
Debta  paid  by  Tanner. — Tkomae,  C.  J.  aod  Dimsdale.M. 
medical  and  general  agents,  Wellimrton-st.  Strand,  Feb, 
16.  Debts  paid  by  Dinsdale.  —  Winmilt,  R.  and  B. 
batchers,  Broadway,  Stratford,  Feb.  6.  DebU  paid  by 
S.  J.   Wlniuiii. 


CHEAP  CARRIAGES.— The  term  cheap 
aan  only  be  ap^liad  to  thoae  boflt  with  the  b«at 
matariala  brgood  practical motkmn, and  add  at  »  amall 
BToat.  B.  HARMAN,  100,  Qraat  Raaa«Il.atreet,  Blooma- 
MI7  (aataUiahed  upwaida  of  twanty-flTc  yaara),  ia  dater- 
aiaad  to  oootiniw  to  build  onlr  on  tha  abora  prindpla, 
and  aolioita  an  inapaotion  of  a  few  well  mannfantnred  new 
and  aaoondhand  Chaiiota,  Barooohea,  Bron^iams,  Ac.  Ac. 
which  are  for  sale,  or  to  ba  let,  tat  long  or  abort  perioda, 
with  option  to  pnrehaae. 


Jnit  pnbDahed. 

THE  LAW  and  PftACTICE  of  PROTEC- 
TION in  LONDOBT  and  the  COUNTy  CXJURTB, 
with  all  the  Caaea  dadded  to  tfaia  TIma,  tha  yorma,  Rnlaa, 
Practical  Inatroctiaaa,  *o.  Bt  DATED  C.  MACRAE,  Rao. 
Barriater^t-LMT.  Part  I.  price  lla.  U.  (To  be  completed 
in  two  parte.) 

N.B.— Thia  work  haa  baen  reiiaed  throoghont  by  the 
Officera  and  PraetitioBen  in  the  Inaolrent  Conrt,  and 
eontaina  a  gnat  nambar  of  MS.  aaaaa  aod  notaa  of  tha 
Jadfta. 

law  Tixia  OOaa,  28,  Baaez-atraat,  Strand. 


BATINS  OP  KAILWATB.  Jke. 


SUMMARY  of  the  LAW 


NowreadT, 

SECOND  EDITION  of  COX'S  CON- 
SOLXDATIOir  AOTB,  complete  in  a  compact 
12mo.  Tolnme,  with  Introdaetory  Notee  of  all  the  C&aaa 
decided  tipon  them,  and  a  veiT  eopiona  Index.  Prioe  10a. 
boarda ;  Ifia.  hnlf-catf;  Ida.  calf. 

Tbeae  atatotea  form  a  part  of  all  pirate  Acta,  and  arc 
indiapenaable  to  aohdtora  engaged  m  the  promotioa  of 
prirate  billa  or  in  cwpaniea,  Ae.  regulated  by  tham. 
They  oonsiat  of— 

1.  The  Conpaaiaa  Clanaaa  ConaolidatiaB  Aet. 

2.  Laoda  Claaaea  ConacUdation  Act. 

3.  Railway  Companiea  CUnaea  ConaoMatinn  Act. 

4.  Marketa  and  gaira  Claoiea  OonaoKdation  Act. 

6.  Oaa-works  Compaoiee  Claaaea  ConaoBdatiou  Act. 
0.  Pnblio  CommiaaiOBera  Claaaea  Conaolidation  Aet. 

7.  Water-worka  Claaaea  Conaolidation  Act. 

8.  Harbonra,  Doeka,  Ae.  Claoaea  OoaaoBdatian  Aet. 
0.  Towna  Improrement  Clanaaa  Conaolidation  Aeft. 

10.  Cemeteriea  Claniea  Conaolidation  Aet. 
ILPolice  Claaaea  CouoHdation  Act. 

Law  TiKxa  OiBoe,  20,  EaaK  itiaet,  Btraad. 


Joat  pnbliahed, 

SAUNDERS'S  SUPPLEMENT  to  BURN 
and  ARCHBOU),  for  the  yeara  18«  and  1S80,  In 
ooataanatiim  of  the  Snpplanienta  for  184fi  to  iBK,  aad 
1848. 


Ada  of 


lazea 
Baa 

Baatardj 
Beer 
Boroo^ 
Bricka 
Bridgea 
CartKitari 
CUIdrea,  Inlaiita,  aad  Jne* 

nile  Offeadaia 
Choreh.rate 
Charchwardena    and   Orer- 


Baoantly  paUiahed, 

THE  LAW  and  PRACTICE  of  BENEFIT 
BUtLDIiro  SOCDCTIBS,  Temdaaiing  and  Per- 
naaent,  and  of  PRBBHOLDLAND  80CIBTIBS.  with 
an  the  Caaee  decided  to  tUa  time,  Rnlea,  Fbrma  of  Mort- 
(agea,  Pleadinn,  and  other  Mattara  and  laatraotiona. 
Sj  tOBX  THOIfPSON,  Eaq.  Barriater-at-I«r.  Piiee 
7a.  Sd.  boarda ;  8i.  dotb ;  «■.  «d.  half-calf  j  10a.  «d.  ealf ; 
•ad  la.  extra  for  iaterleared  copiea. 

<*  To  the  alatntea  aad  to  the  deeWoaa  (each  Mtheraiw), 
iadadtag  the  deeiaioaa  on  thoae  chuuae  in  the  Fnend^ 
Bodirtei  Acta,  which,  aeooidins  to  tha  lataat  aotkoiitiea, 
are  iaoorporaited  is  the  Bmlding  Boaietiea  Aet,  Mr. 
Shoupeoa'i  book  ffaiaidiea  a  gnlde,  of  which  there  waa 
great  aaed,  notwithatanding  the  erlatenee  of  aSoremmeat 
oflker.  u>i>ointed  for  the  expreea  porpoae  of  \  iiii|iini  thaae 
and  eimilar  aocietiea  in  the  legal  path." — Jmitt. 

"  In  the  little  book  before  na,  Mr.  Thompeon  hM  anc- 
aeeded  in  ftilfllling  (wUeta  ia  not  often  done)  the  piomiae 
of  the  title-page,  and  haa  preaanted  to  the  pabUc  a  moat 
eompttte  work  npon  a  Boat  important  — "irrt  "  Ifm  \tlmi 
CkrowieU. 

"Tt>  the  large  daaa  of  peraona  Snienated  ia  bsild- 
iu  aad  aodetiea,  thia  ia  jnat  the  aott  of  book  wanted. 
Ha  eomplezitiea  that  wera  beHend  to  exkt  hi  coa- 
aazion  with  tranaaetieaa  of  thia  aatora,  diaupear  be- 
tee  tha  explicit  treatmeat  af  the  aabjeet  br  the  aathor. 
To  hie  own  jodidoaa  reaauka  are  anperaddett  eiplaaatoiy 
praotioal  atatanenta  frooa  the  wii^nga  and  apeeohee  of 
otheia.  But  tha  work  beam  the  itamp  of  the  highaat 
legal aatharitiee;  npwarda  ofeae  haadred  aaaae anddeei- 
atoaaia  mattan  relatiag  to  each  anniatiei,  and  haalag  a 
naetal  bearing,  will  render  the  work  a  Talnable  aaxBiatr 
to  ahonholdara,  eeeh  of  whom  aharfd  poeeeM  a  aonr."— 
6iat«. 

LoadoB :  Jox>  CiboKioas,  Law  Tom  OSIee, 
rtnat,8(naid. 


leera 
Coal. 

Coin(BilTar) 
Conatablea 
Conviction 

Copyright  tt  Dirigna 
Coroner 
CcontyCoeit 
<!o«nty 

Conn^  aad  Borao^  Batea 
Crimiaallaw 

Statntoij  XaactBeata 

Criaea 

Indietme^ 

Eridenoe 

Pmctioe  aadMIaoellaDeoaa 
Pointa 
Baeiae  and  CoatoBia 
Flwtoriea 
Paira 

Friendly  and  Loaa 
Oaola  and  Hooaee  at  Correc- 
tion 
Huhwajra     and     Tmptka 

Hnndred 
Inoloearee 
labrariee 
(FaUie) 
Lord's  Day 
Lonatice 
Mandamna 
Mercantile  Marine 
Metropolitan  Intermenta 
Mortoary 


Maaidpal  Oocpocatioaa 

Navigation 

Nniaanoea 

Pilot 

Police       (Bnperannnatinn 

Fond) 
FooB:— 

Appeal  aad  Orooada  of 

Capbon  (ofExamiaatiina) 

Complaint 

CoiU 

Eridenoe 

Order  of  Remoral 

Oflksera  (Aaditoia,  Onard- 

iana,  Oreraaen,  Aa.) 
Poor-Rate 

Praetioe  (of  the  Beaaiona) 
Battlement  (Apprentioe- 

aUp) 

(Krth) 

(Eatate) 

(Payment     of 


A.    of  RAIL WATB^  and  other  Cndettakiafa  cittad- 


Joat  poblidied,  ptioe  4a.  Sd.  boarda,  or  It.  paaMa^ 

~ -    -  • of  RATOK 

takjaga  irtiai 

ing  throne^   lereral   ^ariaheei  witt   Batae  ef  al  tta 
Oaeee  on  &a  aabjeet  of  Railw^  Rating,*a. 
aerratioDa  oa  the  Praelaoal  Mode  of  Aaa     ' 
By  HENRY  JOHN  HODOSON,  Eeq. 
Beeorderof  Lodlow. 
Braraaa  and  NoixoK,  Bdl-yard,  liaeaia'i 


(TenamenH 

Renting) 
Ont-door      Panpen      in 

Honaee  not  bemg  Wo^ 

honaee 
Poor-law  Unian  Chargei 
Aothotity  of  Jaatieee  to  aet 

in   matten    relating  to 

the  Poor  in  (Stiaa   aad 


School  Diatrieia  CoBtribo. 

ttdi 
Ratal  (Diatraialsgfor) 
Ratiai  Small  Tenementa 

PopnlaUon 

Qnartar  Haaaioni 

Ratee 

Raoogoiaaaoea 


Tarapike 


Warrant 

Watchingand  Lighting 
Women  (ProtectSm  oq. 


THE  LAW  LIST  for  1861.— Tbu  day  ■ 
pnUiihed,  price  «a.  ed.  boaad,  tha  oaly  Oormt  ■! 
Alnhabaliaal  Liat  of  Caatifleated  AttetM^B,  C« 
and  Special  Fleadata,  aa  onasplhd  froia  the  « 
menta.  By  W.  POWELL,  of  tha  Jalai 
OOoe,  Regiatrar  of  Certailcatee. 
London :  Snrura  aad  Nonov,  BeD-yard,  1 


Thia  day  ia  pabHahad,  in  Uao.  prie*  8a.  homii, 

AN  ELEMENTARY  VIEW  of  d*  PBO- 
CURDING*  in  aa  ACTION  AT  I.AW.  l;MIDr 
WILLIAM  SMITH.  Eao,  late  of  tha  iMser  T^^l^to. 
riatar-at>I«w.  FOURTH  EDITION,  with  Adfiiammi 
Notea.  By  Dans  B.  Sao,  Eaq.  of  tha  IfidAt  la^ 
Barriater-at-Law. 

W.  Ba»TO»  aad  Co.  dS,  1 
Brmna  aad  Noaxov,  Ba*-yard- 


TIUL8Y-S  STAMP  ACT  AND  OOMHUgB  UKJB 
OF  DUnSSL 
Third  Edition,  now  ready,  priae  tl.  Sd.  boenb, 

THE  NEW  STAMP  ACT.  with  DedaaBs 
Bson  it,  Notee,  Bxniaaatea;  Ofcaai  miiiai,  at 
Tablee  of  all  the  Stamp  Dntiaa  nowpayahle,  ai  aliosfaa 
Old  Dntiaa.    By  HUCJH  TIL8LET,  Eaq.  AMitad  SoC- 
dtcr  of  Inland  RereBBe.    Third  Edition. 
Snrsita  and  NonoB,  BeB-yard,  1 


THE  CANON  LAW,  Ac. 
TUa  d^  ia  pabHahed,  in  royal  Bto.  ptiea  81.  di% 

READINGS,  deUrered  befor«  the  Haa. 
Soeiety  of  the  Middle  Teaude,  by  OIOMK 
BOWTEB.  Beq.  SjCX.  Aathor  cf^OoMaalnia 
the  Oonatitalioad  Lawef  Bnghiid,  and  on  the  1Mb 


anllMr.-Ao, 

Stbtbhi  aad  Nobtob,  BeD-jard. 


N.B.  The  Sapptaaeata  fbr  IStS  to  18«  may  itiB  be  had, 
price  I8i.  cloth :  and  that  for  1848,  priee  lOi.  doth ;  or  the 
uree  wBl  be  aold,  boond  together,  with  a  geacral  index, 
fonaiag  a  complete  aopplement  (hna  the  laat  edUioB  of 
Bam  to  the  preeent  time,  with  all  the  new  law,  aad  the 
caaee.  It  ia  arranged  ud  printed  uniformly  with  ttiat 
edition. 

Law  Tana  OShie,  28,  EaaeAatreet,  BtanDd. 


NEW  STAMP  LAW.— An  Alphabetical 
Table  of  all  the  Exiatiag  Stanp  Dauee,  Examp- 
tioaa,  Ac.  oa  a  larwe  iheet,  fbr  aaapeaakm  in  oOcee.  By 
WILLIAM  HI70HES,  Bh|.  Barrialar-at-Law,  Anthor  of 
"The  Practice  of  Salee  of  Real  Property,"  "ConciBe 
Preeedeata  ia  Modem  CooTeyaadiui,"  Ao.  Prioe  Sa. ;  on 
peeteboard-  4e.  t  oa  roller,  Taraiahedria.  A  eopy,  atamped, 
traaaaiittad  free,  by  poet,  to  aay  pereoa  '■"'"■■-g  twaaty- 
foor  puelagii  ilaiapa  to  the  olBce. 
Alio, 
TIm  NKW  stamp  ACT,  with  pnetkal  Motea, 
Cknupaiatisa  Tablea  of  the  Old  end  New  Datiee,  aad  a 


aaahiai  Index.    By  Wiluak  HaaBBL  Bm]. 

at-Xaw,  aathor  of  "The  Pradioa  ofSeleei"  "The  Prao- 

tiaa  of  Mcxtg^jaai  aad  "  Oaciae  Praaedaati  ia  Modin 


Thiaaditiea  aw  iwi  la  two  Sraa.  ao  m  to  Had  np 
with  ar  form  a  aapfiaaiaBt  to  erery  wodc  on  eoaaeyaadng. 
In  royal  »iB^ytioe  la.  boarda  I  la.4d.dath|  ia  liMa.  A, 

itkw  Tnoa  datt,  »,  Baiax-rtreat,  Btraad. 


SUPPLEMENT  TO  DANISLL'S  CHABCBBT 

FRACnCB. 

lUa  di7  ia  pabBihed.  in  8n.  ptiae  Ua.  hdk 

LL  the  STATUTES  and  ORDERS  tkal 

L    hare  uiwulied  aiaee  the  data  of  the  led  sdUoa  sf 

PraotiM  with  Notaa,   aad  aa  ^^ ~  cf  tie 

ner  ia  which  Btatatea,  Ordeta.  aad  Bawd  lUrianai 
kaTc  altered  the  Praetiea.  By  T.  E-  ITIttnritlf,  £4. 
MJ.  BaniaterHOXaw. 

SrsTaiia  and  BoBKUt,  BeQ-yaritlmsola't-aix. 


FOSTER  ON  8CIBE  FiCIAS. 
TUa  dM  ia  pabUihad,  la  8to.  pdM  Ita.  boirdi, 

A  TREATISE  on  the  WMT  of  SCIRE 
FACIAS,  with  to  Appeadix  of  Befatetm  to 
Forma.  By  THOMAS  CAMPBELL  FOSIIB,  trnf, 
of  the  Mid^  Temple,  Ba<Tiater.at-Law. 

Snrxn  and  Noiroir,  Law  BookaeUere  aad  Pililaban, 
28,  BeD-yard,  Mncola'a-ina. 


TUa  day  ia  pnbliahed,  booad  aa  a  pockal>hait, 

T  price  Ifla.Od. 

HE  COUNTRY  ATTORNEY'S 
POCEBT  BBMEMBRANCBR,  aad  Piidial 
Man'i  Ooide,  eontaining  aOoIIectianafaeelUFbrat» 
quired  by  Country  Attorneys  Land  Agenta,  Qune^m, 
Ac.  upon  a  raiiaty  of  occaehna  when  from  home ;  ailk 
l^raotical  Initruotiana  for  Deeda,  Willa,  fte.  aad  raoaliiai 
adapting  the  forma  to  almaet  every  Tariety  of  dreaa- 
ataacea;  to  which  ia  added  a  Collection  of  noTd  aad  nseAil 
latereat  and  other  Tablea,  dedgned  br  the  Astkr 
exdadrely  tat  thia  aad  hie  other  worki.  Second  editioa. 
By  B.  MOORE,  Eaq.  Author  of  "The  Sobator'i 
Haad-Book,"  "  Inatroctiona  fbr  Preparing  Abalneu  <f 
Titlaa,"  Ac. 

SraiBSTB  aad  Fabbabob,  Law  PaUhhin, 
67,  r 


JJuat  pablidied,  priee  Sa. :  bound  in  doth,  with  Dislnct 
Map,  ooloared,  4i.  Od.  

THE   HAND-BOOK    to   the   COUNTT 
COURTS;  in  which  the  Taiioaa  Proceedings  to  ke 
adcmted  by  Plaintifi  aad  Ddbndanta  are  Amilaa^  a- 
pla&ed.    By  D.  E.  COLOMBINR,  Solieitar,  Ac. 
BufnoB,  MiiBBiM^  aad  Co.  aad  all  BooAmBai 


J^  imjj-iiffi^^ 

lART  XI.  of  WISE  aod  EVANS'S  UV 

X  DIOBST,  eiaitalniBg  all  tte  oaaee  reported  ud 
atahitee  eaacted  daring  the  half-year  lodiag  Id  Jancan, 
1851,  forming  a  complete  Index  to  the  Law,  cnabHne  tai 


Practitioner  to  find  in  a  moment  what  is  tha  lateet  law  m 
aay  inlnect  on  which  he  mw  be  engaged.    ByE.  WIBB 
aad  D.  T.  EVANS,  Baqri.  Baniateaa  at  Law.  PtinH.>i. 
boarda ;  8i.  ckth.  Fuiil.  to  Z.  mi7  Btill  be  had  bw 
Tolnmee  or  in  parta. 

Law  Tnoa  Offlee,  19,  BaMX-atreet,  Strand. 


Jaat  pobUahad, 

THE  PRACTICAL  STATUTES  of  4e 
BBBSION  of  18(0,  edited  by  E.  W.  COX  and 
W.  PATBB80N,  Baqn.  Bartideia  at  Law,  in  one  tmtD 
TOlame  for  the  pocket  or  bag,  with  introduetorr  M<Ma 
aad  ladax.  Mae  oa^  7a.  <d.  doth;  81.  kalf-orifi  Itt. 
calf. 

TUi  work  ii  Intended  to  lira  all  the  Statutea  that  eaa 
erer  be  required  by  the  w-g"***  Lawyer  ia  a  oonnaieat 
and  compeet  form,  aad  at  a  Tiry  triffiag  piici.  It  aato 
oalT  thaUah,  BootA,  aad  Oolorid  StatBtM. 

No  laae  thea  B  Statntia  Me  hnagiTanin  fUl,  at  ««•• 
Biderablr  leaa  than  their  coat  at  tha  Qaeen'ipiialem. 
Law  Tnoi  Offioe,  18,  Baaz-atreet,  Stnad. 
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Foncn  lo  COKinranttasi 
Zouinra  Aitici.i»— 

Tk«Ck>oiit7CoDrUBxteBriaiBiU  ............u 

Bagbtostioa  of  Seeda 

Bh^  Jjtwjen  

IdMBLATOI 

Biulncn  of  PuliRBMt  

Debam 

Miamain— Bamaiaiy 

Jonf»4)nM>K  OoMTAVtU'  luw  JoDBiru  ....... 

Ttwa.  PBornrT  Liwtbb  axd  CoimxuioiB .. 

Mwmimmi  Imma , 

Oovavx  OocMs   OunmUBT 

IiMms— SmiunatT > 

XssAi  ixTMiMamoa ■... ».. 

Smammoaea  <n  hat  ■wimin 

Xbw  Btadmta'  DsbtMng  Sod^r  ................ 


ph*. 

....  u 


Afants  iod  Acoountaata  

Fsoiionoaa,  Aproureicana,  fto.  .. 

Oov>T  Piraas 

KkoioloOT— Mr.  Btubtoa   .......:.. 

BiBiiu,  Hxasuoas,  uro  DaAiHI 

PBoraaiT  Jocaaui ..» ..>..■ 

SASsnas , 

ADTmnsBumm. 


Co  iCtAen  ant  CanrMj^oiriiniM. 


IWaitmgooi  practical 
I  i^form4d  qf  every  $tep 


"  W.  W.  W."— 7»  DOWMt  I*  iam. 

"  B.  B.  e."— Allnatf  a  PnetiM  of  WUb  it  • 

to  Iw  (ajbm  <■  tt«  »dki»g,  fnHtw,  and  tmHtmf  awUf; 
tvt  tee  eamut  inform  Ma  wltmrt  au  parHemlmrt  it  aafet 
art  fe  W  ottoiaail, 

«'W.H."— Jfo. 

"ABimscsrBKa"  greattf  Mmptaiiu  qf  ike  d^/Mt  ^  lU 
SulUttig  Soeietia  Act.    It  eertainlf  rmUr*t  amtulmtm. 

■'W.  'S."—We  ia  Htt  gl»e  tfirnhm  «■  tkc  onutrmaUm  ^ 
wUit 

"  W.  i."  (Howdan).— tr«  low  nptatMs  HrecUd  attt»- 
Hon  to  tke  iMeH. 

"  B.  U."  (BteflSrd).— y<><  liothg  nmrn/br  MiltUtHt*n,wt 
teM  (Maf/trrarf  tt  to  a«  Countjr  Coorla  Chnmiale. 

<*  e.  B.  N."— in«a  Ou  etaUwunt  am  vrMm,  oU  w<u  pro- 
ceeding tmootkU/  wUkomi  a  Aow  ^opporitlon.  The  chjee- 
iiont  ^  the  Lord  CkameeUor  wore  made  atOte  Imtmomentt 
itfter  ike  BM  kat  heem  SMW  eottmitttd,  amd  oaiy  on  Ho 
ja#iiaiawV«iarf.  It  ia  to  uimmud  to  permit  a  naaeure  to 
paee  ikrongk  ntmmStfae  nnoppoeedf  and  iken  to  oppote  U  on 
a  retommbmnt,  thai  en  esere  ettiBed  to  Mora  Lord 
Sroujiuim'i  heliif  Stat  It  mu  lo  tow  tMumt  appoeiHon. 
TkatoppoeUion  at  M«  laal  aawwat  tur fitted  turn  at  m»A 
at  U  nrprwd  omrteleet,  and  40a  were  ^  mads  acquainted 
mitk  it  until  after  our  rtmarki  upon  tta  emoetk  pattern  ef 
Oe  SiUwftra  written  and  primiei. 

••A  SuascBian"  (lirarpool).— Z%a  iaMar  to  Xani 
Jf  aytaai  mil  ampear  in  Ike  Coaotf  Conrta  duonld*, 
ybr  Ma  noaoaa  atoaa  afotei,  lh><4aaa*aa4<aaa<lta<  Ma 
•oaM  argument  toould  equciUf  eipjIlH  to  M  oOur  Ooarttt 
Bolomgat  taj dUtlmeHont  art  to  le  obttned in tkt Pro- 
ftuion,  aUmeamel  tudraan  ta»et*en.  Wlkelkeritht 
dteiraUt  lo  abotiik  all  dliHnetimit,  and  place  harritter, 
attorney,  and  elerk  on  preeitely  tie  tame  fooling,  it  aaetker 
mtettlon,  leUck  mag  tt  /b<r^  argaed  npta  itiemn  mmiu. 
Sal  wkOt  ditHaetUm  an  datmtd  detfraila,  Oqr  m-tl  In 


"Axtcv»."—lfo.  _ 

"As  AanoLiD  Ct»ix.''-~Wa  We aot amort  thai  Aaiwti 


••  liBK."— na  VM.  it  retarmi  t^on  heiag  ealled,  ninoa  the 

ytte/lkecaU. 
"S.  U."—Tka  keeper  of  tke  Inland  Snmat  Qfiee,  Mi^ 

Mpointei  at  an  oMeer^Oi*  6euemmtnl,  ie  taimpt. 
"Trao."—Wt  oJ^  aniatr  fatttiaat  ^ pr^fitiioaal prao- 

We  hone  received  a  mnlUtndt  of  letttn  on  ike  gtUiHon  ef 
Clerkt  Mmj  admUted  to  praelUe  at  adooealti  In  tktata$itg 
Comrtt.  At  Ike  ttaaee  kat  taaa  aaaalaajiwljf  r^eeied  Sy 
M«  Boate  oflnrdt,  it  it  aantnttug  to  oeenfy  further 
fate  aith  lie  tMtct  here.  Tk»  Moaf  inleredng  if  them 
wHl  haci  a  place  ia  Aa  Coobtjr  OoiirU  Chtonlol*. 


BOAIiB  OF  0HABGB8  FOB  ASVB&TISEHBMTS. 

trndef  Ilfty  Word* 0)  •   0 

Tor  erelT  additional  Tan 'Wer4(..'>..    0   0   4 
AareHlaauwBta  ftwa  ♦haOwmWy  thanU  fca  aauuiaiiaBlaii 
«lth  an  order  upon  tha  Aaant  ia  Tvwb,  «r  a  tatt-oBao 
ccdaa  (M^aUa  af  1(0, 8ki^  Ibr  «ha  aaeoat. 

Adrartiaananti  ocdnrad  fcr  tin  Int  page  are  tharnd 
coa-half  more.  If  not  ao  ordered,  (hej  iftU  take  the 
Aance  of  position. 


We  eannot  nndertake  to  return  rajeated  oeanoanlaMtoiu. 
tnatarar  ia  inteaded  <br  iiuertian  maBt  be  anthentieatad 
by  the  name  and  addraaa  of  the  writer;  not  neoeaaarlly 
for  pablication,  bat  aa  a  gnaractae  of  hla  good  fkttli 

Vo  notlae  oan  be  taken  of  anontmmu  oommimliiaUnna. 


THE  LAW  TIMES. 


SATURDAY.  APRIL  12, 1851. 


THB   COUNTY  COUttTS  EXTENSION 
BILL. 

tJMDKti  the  gniduMe  of  th«  Loss  CranoitL' 
lAB,  tbe  HouM  of  Lordi  has,  in  commHteo, 
terribly  mangled  Lord  Brououah's  Bill.  Of 
the  forty-two  elansas  of  which  it  consisted 
scarce  lialf-a-dosen  remain. 
Bat  oar  readara  will  lean,  with  groat  plea» 


sure,,  that  aoonjt  tbe  few  which  hare  received 
the  approval  of  the  House  of  Lords,  and  which 
will  probably  become  kw,  are  thooe  which  it 
was  our  good  fortune  to  suffgest  and  firame 
for  securing  to  the  Attorney  fairer  professional 
remuneration.  If  these  alone  be  saved  from 
the  wreclc,  an  improvement  will  be  effected  of 
incalculable  value  and  importance  to  the  Pro* 
fession. 

So  far  as  we  are  enabled  to  collect  ft-om  the 
reports  in  the  newspapers,  for  we  have  not  yet 
seen  the  curtailed  Bill,  the  following  alterations 
have  been  made  in  it  •.-^ 

The  clauses  giving  to  the  Connty  Court*  an 
Eonity  Jurisdiction  were  agreed  to. 

The  clanse  permitting  ^oristers  to  appear, 
uninstmcted  by  an  Attorney,  waa,  we  are  happy 
to  say,  tnthdnmin. 

The  clauses  permitting  parties  by  consent  to 
try  in  tbe  County  Courts  any  causes  of  any 
amount  were  struck  out,  as  was  clause  36, 
which  required  tin  summons  to  stats  the  con- 
ditions on  fulfilmeitt  of  which  proceedings 
shall  be  stayed. 

Claaae  3£,  which  required  special  conrts  to 
be  holden  for  the  trial  of  causes  above  201. 
wasposfponed. 

The  emntes  abolishing  teioting  local  eomtst 
and  permitting  clerks  of  Attorneys  to  act  as 
Advocates  in  the  Connty  Courts,  were  tiruek 
out,  as  also  were  all  the  clauses  that  related  to 
Arbitration  and  to  Courts  of  Heconcilement. 

The  Lord  Cuanckllok  intimated  that,  in 
a  contemplated  measure  for  Eouity  Reform,  he 
ahonld  propose  to  give  to  the  County  Conrts  a 
limited  jurisdiction  in  Eqtrity. 

Fridatf  night. — Just  as  we  are  going  to  pres*> 
we  learn  that  the  Bill,  as  amvnded,  was  this 
evening  read  a  third  time  and  passed  by  the 
House  of  Lords.  It  is  not  probable  that  the 
Commons  will  refnse  their  assent  to  any  por- 
tion of  it.  . 

REGISTRATION  OF  DEEDS. 
THiB'tneamirs  in  already  the  subject  of  eager 
euutfuwuy,— but  ta  yet  chiefly  among  the 
iBWyen ;  the  public  have  treated  it  with  sin* 
gnlat  indifference.  Only  one  of  the  daily 
newspapers  Iras  taken  part  in  the  discussion, 
and  that  is  in  condemnation,  not  of  tbe  par- 
tieutar  ptan  of  the  CommissioMers,  but  of  the 
prindpieof  registration,  to  which  it  asserts  two 
objectkras ;  first,  that  it  will  give  publicity  to 
dealings  with  property  to  which  it  ought  not 
to  be  subjected;  and,  second,  that  it  irUl 
incraase  the  cost  of  transfer*. 

Undoubtedly,  if  the  Morning  Po$t  be  right 
in  this,  there  ia  an  end  of  the  question.  The 
very  purpose  of  a  registry  is  to  diminish  the 
cost  of  transferring  property,  by  facihtating 
that  whieh  is  the  main  soaree  of  expense,  the 
proof  of  title.  If  it  does  not  this,  it  is  worth- 
i«M.  Bat  what  proof  does  the  Po$l  produce 
im  rapport  of  its  assertion }  None,  It  assumes 
what  is  not  (he  faot,  that  in  smdl  transfm 
purchassn  or  mortgageeo  are  content  to  take 
the  title  without  investigation  or  with  only 
partial  proofs.  It  is  not  so.  However  trifling 
tbe  value  of  the  propsrty,  th«  solicitor  is  bound 
to  see  that  his  dient  takes  as  ekar  a  titk  aa  if  it 
were  half  a  connty,  and  for  this  reason,  if  for 
no  other,  that,  although  the  price  paid  may  be 
small,  it  may  be  bnilt  upon,  or  otherwine  im- 
proved, mai  then,  if  the  title  should  fail,  the 
Imptwemonts  would  be  kist  as  woU  «s  the 
land.  It  Is  possible,  nay,  probaMe,  that  the 
expense  of  tnuisfer,  so  far  as  the  conveyance 
ia  coDcemed,  might,  on  very  small  transactions, 
bo  sMaewhat  inoroased  by  registration;  but 
afpdntt  this  ntwt  be  oot  the  savkig  of  cost  in 
tbe  proof  of  tHIe  whenever  it  comes  to  he 
mortgaged  or  sold.  On  a  halaiue  of  accimnt 
the  Mnsflt  to  the  owner  would  be  fonnd  to  he 
largely  in  favour  of  registry.  Besides,  we 
have  Mm  experience  of  all  other  civilised  coun- 
tries who  have  established  registers  of  titles, 
and  who  are  nnanimonsly  of  opinion  that  they 
are  beneficial  by  the  security  they  give  to 
titles,  ind  tho  facilities  wbMb  they  afford  for 


transfers.  If  further  evidence  of  this  were 
wanting,  it  may  be  found  at  home.  Whatevar. 
favour  copyhold  tenure  preserves  in  poptolar. 
esteem,  in  spite  of  its  many  absorditieB  tni- 
inconveniences,  is  du*  to  ^  being  practically 
a  Register  of  lltle,  whieh  oopyholders  are  on-i 
willing  to  exchange,  even  fbr  tho  advantaglea 
of  enfranchisement.  Tbe  argument  of  expense 
has  no  foundation  in  fket. 

Nor  is  the  objection  of  publicity  uiAM 
tsMible.  Wills  are  registered,  and  the^  aro 
much  matt  calculated  to  provoke  cnnonty 
than  title-deeds ;  they  revoal  much  more  «if 
a  man's  affairs,  because  they  extend  to  all,  altid 
not  to  a  portion  only,  of  his  property.  Not  -t 
single  argument  upon  this  head  can  be  od^ 
duced  afndnst  a  Registry  of  Deeds  which  U 
not  equally  applieaUe  to  a  Registry  of  Wfib. 
Yet  does  no  person  so  tnneh  aa  snggost  tUi 
abolition  of  the  latter,  and,  doubtless,  if  it- 
were  now  proposed  for  the  first  time,  it  would 
be  still  more  vehemently  objected  to  than  'is 
tho  registry  of  deeds,  so  ready  are  men  ta  soo 
faults  in  noVoKy,  while  they  are  blind  te 
beetles  to  evils  which  custom  has  etmctioiHidt 

Within  the  Profession  this  discussion  hM 
taken  a  different  direction.  More  rationally  it  ii 
argued  among  the  LaWyeta  as  a  question  of  pfK- 
Cicability.  The  prindtde  is  cdModod ;  the  utiU^ 
of  registration  is  aamitted;  the  diffei«no»  it 
reduced  to  this, — should  the  registry  be  loCiA 
orgsneraH  Lord  CampbxUi's  Bill  propoaea  ' 
a  general  one;  but  the  Opinion  of  the  Pi«£h* 
sion  inclines  strongly  to  loeal  regisfiries.  It  it . 
urged  that,  in  small  transactions,  the  enst  lit 
sending  an  agent  to  search  the  register  before  ' 
the  purchase  and  then  to  register  after  U, 
wonld  impose  a  consiilerable  chMae  ovan  nn 
the  most  stralghtftorward  ease}  bat  in  tfao 
great  majority  of  cases  a  single  search  will  llOk  - 
suffioe.  The  abstract  sent  aawn  by  the  agMt 
will  be  pretty  sure  to  give  occasion  for  furthst 
inquiries,  and  thin  may  tfao  oost  be  ewellsli 
immensely.  It  Is  a  farther  and  very  oerknH . 
objection,  that  it  would  seldom  he  saAs  to  Mta 
trust  the  investigation  of  a  title  to  a  stranger^ 
it  could  only  be  conducted  safely  and  aati«> 
factorily  by  the  Solicitor  who  is  personally 
acquainted  with  tbe  property  and  understands 
the  transactions  recorded.  But  if  the  Solici- 
tor is  to  go  to  London  to  make  tbe  search  in 
person,  the  additional  costs  would  be  a  worso 
evil  than  that  which  the  scheme  is  intended  ta 
remedy. 

The  more  the  subject  is  contidwed,  theuiotV. 
we  believe,  will  this  view  of  it  impress  itsea 
upon  the  mind,  and  it  needa  only  to  be  ten><> 
perately  pointed  out  to  Parliament  to  receive 
reconsideration. 

Firmly  believing  that  a  weD-pUmned  rt0i/- 
tration  of  deeds  will  be  a  great  boon  to  thb 
landowner,  we  are  equally  convinced  that  ith 
advantages  cannot  be  secured  to  him  by  any 
other  than  a  local  registry.  A  general  mdtik 
might  be  kept  at  a  London  office  for  cauveni^ 
ence  of  a  general  search ;  but  the  poor-law 
union  distriois  ohotUd  be  the  limits  of  the 
registries,  and  the  cUrk  to  the  guardians  the 
registrar,  with  an  offioe  fbr  the  purpose,  fire- 
proof, attached  to  the  union  office.  Thia 
would  be  at  once  inexpooaivo  and  eflicient, 
and  would  remove  the  only  rational  objectioOB 
that  have  been  urged  against  a  registration  M 
deeds.  

SHAM  LAWYERS. 
Thr  following  is  as  impudeqt  a  apecimon  of 
the  doings  of  the  rapialy-inoreasing  tribe  «f 
Sham  Lawyers,  who,  nnder  the  names  of 
Agents  and  jf  ccotmtaifc,  are  itrMtdiog  the  Pro> 
fession,  as  any  we  have  ever  read. 

We  hope  that  by  thus  bringing  them  prB* 
minently  nnder  the  notice  of  our  readers,  the 
Attorneys  in  their  neighbourhoods  may  be 
induced,  by  a  sense  of  duty  to  the  Profession, 
if  not  for  self-protection,  to  keep  watch  Upon 
the  doings  of  the  Sham  Lawras,  and  to  invoke 
either  tlw  Stamp  Offio*  or  the  CrimiBid  Court, 
according  to  tho  cbamtlances  of  the  case  , 
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OacoaraRed  thereto  by  the  racoeMful  ezamplea 
of  umilar  proeeedinfca  which  we  have  lately 
recorded  for  dieir  inatmetion : — 
J.  SIMMONS, 

ACCOUNTANT  AND  ARBITSATOK, 

1,  Caiiilnid|e-ten>ee,  Sonth-itreet,  Greenwich, 

and  49,  Gracechnrch-itreet,  London. 
Estates  and  every  deacription  of  Home  Property 
siaaaged,  and  the  Rents,  &c.  collected. 

Futnerships  negodated;  Dissolutions  ananged; 
the  Partnennip  Accoonts  prepared,  deUTend,  and 
collected,  and  the  final  Winding-up  and  DiqxMal  of 
'the  FBTtnersbip  Property  effected. 

The  Accoonts  of  Executors,  Trostees,  Cbarities«' 
'  Sodetiea,  &c.  inrestigated,  made  out,  and  audited, 
•ad  Execotosa'  Accoonts  passed  at  the  Legacy  Doty 
Office. 

Dsare 
CoQasted  from  from  any  part  of  the  United  Kiag- 
'  iom,  and,  where  necessary,  Itgal  proetedingi  taken 
,  /tr  their  recovery,  at  a  limitea  espente. 

BAMUtOPTCT  AND  OBNEKAL  BALANCB-SBEKT8 
PRBVABBO. 

IVades  and  Professions  negodated  for  sale  or 
pvrdkase. 

Tradesmen's  Books  bionght  up  and  balanced,  and 
ttie  most  complicated  accounts  arranged.  Arbitra- 
tion references  taken,  and  Agreemtnti  qf  every  de- 
■■  Kription  aceuraieln  prepared. 

TO  THB  BKBAaBASSBD. 

To  parties  desirous  of  effecting  honourable  and 
ipeedy  arrangements  with  their  Creditors  by  com- 
poaition,  or  otherwise  to  avoid  an  application  to  the 
mmkmptcT  or  Insolvent  Courts,  J.  S.  may  be  con- 
■nlted  for  Uie  purpose  of  carrying  snch  arrangements 
into  effect.  To  thoie  where  eueh  an  appHeatUm  ii 
tmanoidaile,  or  where  it  ma)/  be  neeeetary  to  retort 
to  ihepritUeget  ef  the  New  Act,  to  obtain  protec- 
tion fiom  arrett,  without  impritonment,  every 
faeibty  will  be  given  to  ^eet  that  object,  and  the 
btuineu  conducted  through  the  court  with  promp' 
iitudeand  deepateh. 

J.  S.  begs  fbrther  to  observe,  that  from  a  profes- 

donal  experience  of  twenl^  yean  and  upwards  in  the 

management  of  extensive  legal  matters,  be  offers,  at 

'  a  very  moderate  expense,  to  afford  mnch  valowle 

.  assistance  to  parties  consulting  him  in  the  arranj^ 

'  inent  of  their  pecuniary  affairs ;  and  in  solidtaDg 

'  their  fcvonrs  and  oonfidenoe,  therjr  may  depend  upon 

■  «very  attention  and  regularity  beuig  observed  in  the 

]>aBiness  which  they  may  please  to  entrust  to  his 

nidance,  and  the  strictest  secrecy  may  be  relied  on. 

¥arties  waited  apon  at  their  own  residences,  by  ap- 

.pointinent.       ^^^^^^^^^^^^^ 


Baagor  and  Caenamm  Bauway 
Shrewsbuy  and  Bridgnorth  Turnpilca. 
Tiutdaf,AprU9. 
Iieioeater  Watenrorki. 

7%artiaf,  April  10. 
SbrewsbiiTy  and  Bridfpiorth  Tornpike. 

SESSIONAL  PRINTED  PAPERS. 
Far.  Knmb. 

8.  Li(ht>,  POotage,  fto.— Abstract  of  Bctnm 
U8.  Bocleaiaitioai  Oonunisiion — Copies   of    Oorrsapond- 
eQce 

155.  supping— Batnma 

Its.  Bomaa  Oalholia  Bishop  of  Kewfonndlaad— Copies  of 

Correipondence 
Public  Oeaaral  Acta— Cap.  1,  %,  8,  aod  * 
as.  Iiooal  Aol*— Beporta  of  the  Admiralty 
Ul.  HIgUaad  Boade  and  Bridges-S7th  Beport 
Ul.  Iioaa  8ooietia*.-A)>etr>at  of  Aoeoonte 
ITS.  Childrea  in  Workhoaaee— Abetrsct  of  Betnm 

175.  Benjamin  Eaton  and  traiiam  Hart— Betnm 

177.  BOIb— Seeigae  Act  Bxtenekm,  amended 

178.  —  Charitable  Institutions  Notioee 

179.  —  Landlord  and  Tenant 

176.  —  Bxpeasea  of  Prosecutions,  amended 
188.  —  Safe  of  Aisenio  Begnlation 

Ul.   —     Stamp  Duties' Aainnilation 
IM.    —     FnpertyTax 

180.  —     AnditofBailifay  Accounts,  Net 
185.    —     Oathof  A))!inTa6on,Jewa 

156.  —     Crown  Bstate  Paviag 
188.    —     Farm  BaQdineB 

PnbHo  Beeordi — TVelfth  Beport  of  the  Deputy  Keeper 
161.  Iiighthoneee,  Ooloniet— Betnm 
185.  Dnohy  of  OomwaU— Aoooont  of  Incoma  and  Expan- 

ditnre 
Turnpike  Tmsts,  Seotlaad— Abstract  of  the  Oeaeral  Ststa- 

ments  of  Income  and  Bxpenditore 
m.  County  Treasurers,  Ac.— Abstmot  of  Betom 
161.  Pilotage    Account 

166.  Dochy  of  Lancaster— Accoont 
17A  Brewers,  TictnaUers,  Ac— Account 
188.  ExraringLawi — Beport 
laS.  St.  Helena— Betnm 

167.  Church  Preferments— Pnrther  Betara 
171.  Costomi  Duties,  Ac.  Ireland— Accounts 
17$.  Malt— Hope — Accounts 

181.  Committee  of  Selection- Fifth  Itonort 
183.  Eodeeiaatical  Commission,  Ireland— Beport 
183.  St.  Alban's  Blection— Hinntes  of  Eridence 
Canada,  Ciril  list  and  Military  Expenditure,  Ac— Oon«- 

spondenoe. 


living  unlimited  jurisdiction  by  consent  of  Ote 
ties.— The  Hoose  then  resumed. 

TBTIB8DAY,  April  10. — Lord  Brooghak  . 
seated  a  petition  from  Hnddeiafield,  praying  Cor  the 
passing  of  the  Act  oonsolidating  banlcmptcy  iuriadio- 
tioD  in  the  oountry,  with  the  jurisdiction  of  ttie  local 
oonrts;  and  also  petitions  from  several  plaoea  m 
Carnarvon,  in  favour  of  the  County  Courts  BilL 

The  report  upon  this  Bill  was  brought  up,  asid  tb« 
Bill  was  ordered  to  be  read  a  third  time  to-monov. 
— Lord  Brougham  Imd  imon  the  table  a  Bill  ftaaiei 
upon  the  piiodples  which  he  had  on  former  oeeR> 
nons  stated  to  their  lordships,  witii  respect  to  the 
jurisdiction  of  local  oonits  in  equity  cases.  It  eon- 
fined  the  jurisdiction  of  those  oonrts  to  [i—iai^ 
suits,  exduding  all  questions  as  to  right  af  real 
property.  It  gave  the  power  of  appeal,  and  the 
power  of  removing  from  the  local  courts  any  suA 
caaaiastitatadintaoaaetnirtt,  hyaa  app&atmn  to 
the  Cowt«f  Chancery.  The  BtU  mm  rsad  albat 
time. 


THE  LEGISLATOR. 

';Thb  Prosecutions  Bin  has  been  reported ;  the 
County  Coorta  Extension  Bill  has  been  cut  to 
pieces,  leaving  but  a  fragment  of  its  original 
■lorm,  but  that  fragment  fortunately  the  most 
important  of  the  whole  to  our  readers — the 
dansea  securinsto  them  better  professional 
remuneration.  Thia  is  the  sum  of  the  legal 
doinga  of  the  week.  Neither  the  Registration 
of  Deeds  Bill,  nor  Lord  Campbill's  Crimi- 
nal Law  Bill,  nor  the  Law  of  Evidence  Bill 
.haa  made  any  progreas.  And  Easter  is  close 
.at  band  I  and  then  the  Exhibition  I  So  the 
jmapects  of-this  aesaion  may  be  anticipated. 


iiByartol  VaiUamsM. 


PUBLIC  BUSINESS  TRANSACTED. 

BIULS  RBAD  a  TIRST  TIME. 

VHda/.i^rU*. 
XstmBuiUings 
Oath  of  Al^nratiott  (Jews). 

Xttwdt^.Aprar. 
Salt  of  Aiaeais  Begnlation. 

Tii$ttUit,Apra». 
Irodgiag  Houses 
Btadv  Ihities' Assimilation 
iNpertyTax. 

Wfdxniag,  April  t. 
Bxckeqner  TSBm  (17,766,6001.} 
Indemnity. 

BIIX8  RBAD  A  BBOOND  TIME. 
IWadoy,  April  8. 
Small  Tanamants'  Bating  Act  Amendment. 

nerMiof ,  April  10. 
Btaaip  Duties' Assimilation. 

BILL  RBAD  A  THIRD  TIUX  AND  PASSED. 

Ktndaf,  April  7. 
Designs  Act  Extension. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  READ  A  THIRD  TIME  AND  PAaSEO. 
rM^.ApriHL 
Hdsswnrth,  Bseeiss,  Ac.  Ulwayj 


HOUSE  OF  LORDS. 

CRIMINAL  RBTintNS. 

Friday,  April  4. — On  the  motion  of  Lord  Ber. 
NESW,  returns  were  ordered  of  the  number  of 
prisoners  committed  for  larceny  in  England  and 
Wales  at  October  sessions  in  1849  and  18S0;  at 
January  sessions  in  1850  and  1851,  and  at  any  ad- 
joomment  thereof;  and  at  any  intermediate  ses- 
sions; and  at  the  S|ning  assixesHn  1849,  1850,  and 
1851 .  Also,  retnm  of  the  number  of  prisoners  com- 
mitted for  larceny  in  Tortshire  and  Lancashire  at 
the  winter  assizes  in  1849  and  1850;  and  also  a  re- 
tora  of  the  number  of  prisoners  committed  for  lar- 
ceny, burglary,  embenlement,  false  preteucee,  and 
night  poaching  in  Endand  and  Wales,  at  tiie  several 
aaaises  hi  1849. 1850,  and  1851. 

COtTNTT  OOVRTS  PVRTBER  EXTENSION  BILL. 

Lord  REDBaDALB  moved  the  adoption  of  the  re- 
port on  the  County  Courts  Further  Extension  Bill. — 
Lord  Abinobr  suggested  that  a  provision  should  be 
added  to  the  Bill,  by  whidt  the  County  Court  judges 
should  have  power  to  call  in  an  assessor  to  sit  with 
them  in  heuing  eases  of  arbitntion  and  cases  of 
legacies  and  executors'  accounts. — Lord  Brodoham 
was  exceedingly  indebted  for  the  suggestion,  be- 
cause it  was  qmte  true  there  were  a  great  number  of 
persons  complaining  that  the  County  Court  juris- 
oiction  wss  not  extended  to  certain  cases  of  equity, 
in  whidi  the  amonnt  of  property  waa  so  small  that 
no  man  would  dream  of  going  to  the  Court  of 
Chaneery.  He  had,  however,  thought  it  hot  not  to 
incnmber  the  present  Bill  with  that  subject  at  all, 
bat  on  Monday  or  Tuesday  next  he  should  be  pre- 
pared to  present  a  second  and  separate  measnre, 
havini^  a  sanguine  hope  that  the  diffieoltias  in  tike 
establishment  of  such  equity  judicatures  might  be 
overcome,  and  a  navions  demu  of  justice  in  many 
eases  be  preveoted>,,,Tbe  report  was  tiien  received. 

ToBSDAT,  April  8.— Lord  Brougham  moved 
that  the  House  do  go  into  committee  on  this  BilL— 
The  Lord  Chancellor  said  that  he  objected  to 
certain  of  the  danses,  especially  to  those  relating  to 
Arbitration  and  the  proposed  Court  of  Reconcile- 
ment.—Lord  Brougham  explained.— The  Lord 
Chancellor  objected  also  to  the  proposed  equity 
jurisdiction.  He  thought  tills  ought  to  form  the 
subject  of  a  distinct  measnre. — Lord  Bbooabam 
said  that  it  waa  no  novdty.  The  danses  were,  copied 
verbatim  from  a  Bill  framed  by  the  noble  lord 
when  Attonfey-General  (a  laugh). — Lord  Cran- 
woRTH,  Lord  Bbaumont,  ana  other  peers  sap- 
ported  die  claoses.— The  Lord  Chancellor  smd 
that  after  such  an  expression  of  the  opinions  of  their 
lordships  he  should  yield  his  own.  The  clauses  were 
then  agreed  to.— The  danses  relating  to  professional 
fees,  and  some  others  were  also  agreed  to. — All  tiie 
I  clauses  relating  to  Arbitration  and  Courts  of  Re- 
*  eoDcilenieat  were  stmck  oat,  as  were  ala»  tlie  daases 


THE  MAGISTRATE, 

AITD  PABOCHIAL  AND  MUXIOIFAIi  KAWTB. 


J^SBauri. 

Again  atteodanee  at  the  Assbea  haa 
fully  manifast  the  vastly  greater  aeverity  of  ttw'sear. 
tenees  at  the  Sessions,  wlwre  Magiatrataa  adaaiinaler 
the  law,  than  at  the  Assises,  where  it  ia  diapeaaed 
by  the  Judges.  It  will  be  remeasberad  tiict  sease 
time  since  we  procured  an  order  of  the  Hoase  of 
Commons  for  a  return  of  this  average  amoont  of 
transportation  and  imprisonment  inflicted  at  Qaarter 
Sessions  and  at  the  Assises,  and  the  result  proved, 
as  we  had  antidpated,  tiiat  akhoogh  the  greater 
crimes  were  tried  at  the  latter,  and  the  ksaer  at  Ae 
former,  the  average  amoont  of  paajahmeat  by  the 
Sessions  exceeded  that  by  the  AsaJasa,  It  has  beea 
shewn  most  glsringly  daring  the  drooit  joat  dosed. 
Many  a  prisoner  did  we  see  senteswed  to  thsae 
months'  imprisonment  on  whom  the  Sesaious  woold 
have  inflicted  ten  years'  transportation.  The  oosi- 
clusion  we  deduce  from  this  is,  dthw  tliat  the  Sea- 
dons  shoold  be  presided  over  by  prafsssioaal  Jodgea, 
or  that  thdr  power  of  pnnJMiment  shoold  he  la* 
strieted  to  imprisonment. 

A  very  novel  and  carinas  qasstiaa  in  ercssdhsef 
practice  was  mooted  In  Irdaad  hi  Kef.  r.  rifirtf, 
17  Law  T.  10.    The  Judge  reqaested  oooiMt  to 
undertake  the  defence  of  a  prisaasr,  who  waa  «>sihta 
to  pay  for  his  defence.    Theteopon  a  ceoferenee 
took  place   among  the  coonsd  preaent,  and  the 
senior  member  of  the  Bar  stated  their  objection  to 
act,  uninstructed  by  an  attorney,  and  reqqirii^  that 
the  Court  should  formally  assign  ooanael  aad  at- 
torney in  sndi  caaes,  and  order  the  axpaoaes  to  be 
paid  by  the  Crown.    Up  to  a  vesj  reeant  passed  it 
waa  the  practice  to  do  so.    The  Judge  {Jhaort, 
C.B.)  considered  that  the  expeosaa  oagjht  to  be  ao 
paid,  but  that  a  Judge  m%ht,  witii  propriety,  edi 
on  a  barrister  to  give  Us  honorary  amitea  to  • 
prisoner  wlio  was  unable  to  employ  one;  baths 
thought  the  ease  different  with  leapeet  to  aa  at- 
torney.   We  cordially  concur  in  this  view  of  &• 
Chief  Baron ;  aod  saeh  is  tlie  practioe  in  BagiaadL 
We  hoM  that  a  barrister  is  bound  to  act,  when  called 
upon  by  the  Coort,  withoot  a  fiee,  beoaoaa  hia  flse 
is  purely  an  itoaoroWam;  ao  aaoefa  ao,  iada 
be  cannot  reetfver  it  by  aotion:  tiicre  ia  aaa 
tract ;  etiquette  forbids  him  to  tdn  lass  than  a  < 
tain  sum ;   but  it  is  a  question  whether  ha 
refuse  to  act,  if  no  fee  be  paid.     It  woold  \ 
be  very  proper  that  Criminal  Coorta  shoold  be  eaal 
powered,  at  thdr  diseretioa,  to  assign  eoonsel  aaad 
attorney  to  prisoners,  and  order  the  coats  to  be  p^A 
as  are  those  of  prosecatioiis ;   bat,  aatil  tint  %■• 
done,  tre  trust  that  the  aaembers  of  ths  ^r  will  ^e 
as  ready  as  ever  they  have  heea  to  fssa  their  i 
anoe  to  thoaa  whose  easaa  really  need  it,  whi 
the  Coort  shall  intimate  an  opinion  that  the  < 
one  requiring  to  be  protected. 

What  are  the  limiu  of  "  a  town,"  and  in  what 
manner  that  term  is  employed  h  a  leeal  taimyHn 
Act,  was  considered  u  Jtiy.  v.  CWilr,  17  Law  T. 
15.  A  tornpike  Act  prohibited  the  erection  «g  a 
toU-hoose  withfai  the  town  of  Taoatoa.  Sabas^m^Httw 
to  the  erection  of  a  certain  toU-hoese  thas«,  a^ 
buildings  had  extended  in  that  diraotimi  (ti 
the  railway  station),  so  tiiat  they  were  alt  < 
together  by  ooortleges,  forming  a  eoatiaao 
The  jury  were  hdd  to  have  rightiy  foand  ttsa  to 
be  within  the  town.  It  was  then  objected  tlaat  t^ 
word  "  towns,"  in  the  Act,  wplied  only  t»  the 
towns  as  they  wera  at  the  time  of  the  paaaing  of  the 
Act,  and  not  to  towns  as  altered  by  sab< 
changes  ;  hi  (act,  that  tiie  Act  was  not  ] 
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But  the  Q.B.  bdd  thsprorWoiufeif  proipfcti<e, 
and  that  •  toll-hoiue  eonld  not  be  eneted  within 
thejfriMml  limiti  of  the  totrn. 

In  an  intaratinn  cue  reported  to  ni  from  Ireland 
{UUfUr.  Lard  OtmaOi,  17  Law  T.  8),  it  wu held 
that,  in  an  aodon  of  libel  against  a  magiitrate  for 
taking  with  his  own  hand  a  declaration  by  a  married 
woiaeii.  charginc  an  assault  against  aclergymao, 
the  indge  shoald  have  left  it  to  the  jarr  to  say 
wbeOiar  the  defendant  bond  fii»  beliefad  be  was 
MtiBg  in  his  oapaeitf  and  widiin  his  jurisdiction  as 
a  magiattate  In  the  discharge  of  his  dntf ,  and  that, 
if  he  did  the  act  in  question  fond  fidi  and  without 
aHlioe,  ha  was  proteeted  by  the  statute. 

£•  W ,  C* 

TO  THB  EDITOn  Or  TBC  LAW  Timl. 

Sib,— The  disensaioa  of  Sfar  George  Grey's  Ex- 
panses of  Prosecutions  Bill,  nspectingctheprohi- 
Dition  agunst  cleriu  to  comlllitring  Justices  benig 
oomemed  in  prosrcalions,  and  the  withdrawal  of 
that  danse.  has  caused  ma  to  consider  the  matter. 
The  102nd  section  of  the  Mnnioipal  Act  renders 
derk*  to  borough  justices,  who  by  theaseWes  or 
Aor  partners  engage  in  prosecutions,  where  they 
act  as  clerks  to  committing  iostices,  liable  to  a  pe- 
nalty. Now  it  seems  nearhr  the  same  enactment 
«a*  attempted  to  ba  apaNed  to  all  jnitiesar  deiks 
tfanMghont  the  kingdom  by  Sir  Geoige  Grey's  Bill, 
bat  ftom  opposition  the  daase  waa  withdrawn,  and 
I  am  told  an  amended  clause  waa  introduced  when 
4m  BUI  was  reported  regulatiog  the  drcnmstances 
vrfsr  which  deiks  to  instioes  may  be  employed  in 
yroaeentions.  I  hape  it  is  not  too  latetoobteia  a 
Mpeal  of  the  absard  prohibition  in  the  Municipal 
Act,  fnr  if  it  be  wrong  to  extend  it  to  coaa^ 
darks,  it  is  egaally  so  to  oontinae  it  to  bonmgh 
clerks.  The  Rouse  of  Commons  having  repudiated 
Che  principle,  it  is  almost  impossiUe  to  concelTe  what 
reason  ooald  be  urged  why  M  derka  to  magistrates 
riboold  not  be  pat  upon  the  same  footing.  U  weaM 
be  only  an  aet  of  iastioe  to  the  borough  clerks. 
The  6th  section  has  prorisions  applicable  to  boroughs 
•a  well  aa  counties,  and  therefore  no  objection 
could  be  fiUrly  urged  on  that  head.  I  beg,  tbew- 
ian,  to  solidt  your  valiuble  aid.  . 
I  am.  Sir,  yours,  &e. 

Mattbbw  KamraTT, 
.Aprils,  1851.  A  derk  to  borough  jttstiees. 

POOR  REMOVALS. 

.     ..  «D  TKB  HBOOB  OF  TBU  I.AW  TiMSa. 

•nw— By  Oa  11  and  12  Vict  e.  31,  which  is  an 
▲at  to  aaMnd  die  piooednre  in  the  law  of  removals, 
ia  given  by  Uie  8th  section  for  the  removing 

1  to  abandon  the  order  of  removal  by  notice, 

thereupon  tiie  order  beoomea  null  and  void, 

noa  payment  of  all  costs  which  the  parishto  whksfa 
tto  paaper  was  directed  to  be  removed  has  in- 
eaired,  power  being  given  for  the  proper  officer  to 
tas  aadi  easts  withoat  an  application  to  the  Court, 
and  whether  it  be  sitting  or  no. 

This  was,  doubtless,  a  very  salutary  regulation, 
aad  a  saving  of  mudi  expense  to  parishes,  but  nn> 
hsiiinsliil)  tiie  fiaman  or  that  Act  have  not  gone 
Csraaao)^  and  provided  a  mmilar  course  hi  cases 
wkidi  occur  mndi  more  frequently,  where  an  appd- 
laat  aarbh  gives  notice  of  appeal,  the  respondent 
parish  aoooraingly  prepares  for  trial,  issues  sub- 
pasoaa,  Aae.  and  the  notioe  of  appeal  is  then  aban- 
Sooad.    In  aodi  eases  the  respondent  parish  is  oom- 


under  the  16th  sec.  of  8  &  9  Vict  c.  80,  a 
railway  may  be  constructed  upon  the  bed  of  a 
narigable  river,  so  a«  to  interfere  to  some 
extent  with  the  flow  of  the  river  and  with  the 
naviBfation,  although  the  company  roiKht  not 
wholly  alter  the  coarse  of  the  rirer.  (AoroMim 
y.  The  Great  Northern  Hoifcooy  Company, 
17  Uw  T.  16.)      E.  W.  C. 

WINDING  UP. 
Two  questions  as  to  eontr^utorie*  were  reported 
last  week.  In  Bx  parte  Robhumt,  17  Lsw  T.  14. 
A.  a  director  of  a  banking  company,  took  twon^ 
shares  as  a  qnalification  for  bis  office,  and  signed 
the  deed  in  respect  of  them.  Afterwsrds,  in  pur- 
snaooe  of  a  resolution  of  the  board,  be  signed  a 
letter  agreeing  to  take  100  shsres  more,  snd  gave  a 
promissory-note  for  1 ,000/.  in  respect  of  these  shsres 
psyable  wtthm  four  years.  The  100  shares  were 
not  allotted,  nor  waa  the  deed  aigned  in  respect  of 
them,  hut  entries  were  made  in  his  aooount  at  the 
bank  for  drridends  on  account  of  these  shsres. 
The  promissory-note  for  1,000/.  wss  not,  however, 
met  when  due.  He  wss  hdd  to  be  a  oontributory 
in  respect  of  the  100  sharea.  VJce-Chancrllor 
Bbucb  thought  it  "a  very  dear  case,"  in  which  most 
readers  will  agree  with  him.  In  Bx  parte  Hobmet, 
17  Uw  T.  14,  A.  the  holder  of  sharea  in  a  bankfaig 
company,  transferred  them  to  B.  in  January  1847. 
Up  to  this  time  the  balance-sheete  shewed  consider- 
sble  profite.  On  Msrch  6,  1847,  the  banksus- 
pended  payment,  and  the  company  was  aftsrwsrds 
ordered  to  be  wound  up.  In  fact,  tbrre  had  been 
losses  in  the  yesrs  1845  aad  1846.  The  question 
rslsed  upon  this  waa  whether  A.  was  a  contributory 
in  rtapect  of  losses  np  to  the  dsy  of  the  transfiBr. 
He  was  held  by  Viee-ChanceUor  Baoca  as/  to  be  so. 
But  this,  we  presnme,  was  rether  upon  the  special 
fhcts  of  the  CMC  than  upon  prindple.  Snrdy  the 
Vioe-Cbanorilor  did  not  mean  to  say  that  a  trans- 
fsror  wodM  not,  as  a  general  rule,  be  liable  as  a 
oontributory  for  loaaes  inenrred  while  he  was  a 
member,  but  only  that,  ia  this  case,  there  was  not 
saffident  proof  that  there  were  snob  losses,  snd 
that  <■  the  mere  possibility  that  there  might  have 
been  a  loss  sustained  before  he  ceased  to  be  a  shsre- 
holder  did  not  give  a  right  to  place  his  name  on  the 
llrt." E.  W.C. 

PBTITIONS.  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  Ac. 

[Annooaead,  inned,  and  mada  daring  the  put  week.] 
ak4Utnltam,  Chfford,  ami  Zjondon  JumeHon  SaOmlf  dm- 
siiw.— To  ftartber  nettle  liit  of  contTibotaties,  on  the 
16th  and  Mth  of  April.— Homphrr. 
Suftf,  Warwick,  mti  WarfHer  Bailmof  CminMy.— Call 
of  41.  OB  olaeus  4and  •  (bein(  the  oontribntoriM  to 
whom  Ite.  per  ihere  were  paid  or  returned),  sad  ill 
■och  other  oontribntories  in  Hate  or  cluaee  of  oontribn- 
toriet  Koe.  1  aad  1  ■•  are  not  included  in  clueei  4  and 
6,  and  who  hare  neither  tr*n>ferred  their  iharei,  nor 
reeelTsd  or  been  paid  Me.  per  •hare,  to  be  paid  on  the 
ttth  ^ril  to  the  coBoial  niana|{er. — Itioharda. 


TpeUai  to  go  before  the  Court,  at  a  gnat  expense, 
t»  Mk  far  oasts  aubssqaeat  on  the  noliee  of  appeal, 
iiIIms  alsii  the  officer  cannot  tax  them. 
■  I  tnsst  this  may  have  the  timdy  attention  of  the 
Kianslatare,  wh«i  any  measure  is  brought  thither  in 
which  sach  a  regulation  would  be  induded. 
I  am.  Sir,  yours,  &c. 

JtrrsMis. 


JOINT-STOCK  COMPANIES' 
JOURNAL. 


LAW 


Iif  coorae  of  constnictinf;  a  railways  the  eom> 
pany  obstmcted  the  bed  of  a  navitpible  river, 
for  which  an  action  was  brought  against  them. 
"They  pleaded,  that  it  was  done  by  virtue  of 
their  apecial  Act  snd  of  the  Conaolidation  Acts, 
which  were  incorporated  therewith;  that  the 
pHt  of  the  river  obstructed  waa  among  the 
Mnda  delineated  in  their  plans  and  sectioi^ ; 
that  they  entered  for  the  purpose  of  construct- 
iiig  the  railway  and  not  otherwise,  and  that  it 
waa  neoesaary  to  construct  the  railway  in  the 
manner  complained  of.  It  was  held,  that  it 
waa  not  necessary  for  them  either  to  allege  in 
thdr  plea,  or  to  prove,  that  they  had  taken  the 
reqinaile  steps  to  vest  in  themselves  the  soil 
aaa  bed  of  the  river.    It  was  alio  held  that, 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

Thk  powers  of  trustees  of  a  charity  under  a 
scheme  settled  by  the  Court  for  the  manage- 
ment of  the  trust  were  considered  in  1ViUe$  v. 
Ckilde,  17  Law  T.  13.  It  vras  provided  by 
the  scheme  "that  the  trustees  should  have 
atithority,  from  time  to  time,  upon  such 
grounds  aa  they  should,  in  their  discretion,  with 
the  exerciaa  and  execudon  of  the  powers  and 
tmsto  reposed  in  them,  deem  just,  to  remove 
the  master,  &c.  from  office."  It  was  held 
that  this  did  not  empower  them  to  dismiss 
without  control  of  the  Court,  and  that  they 
were  not  the  absolute  judges  of  the  sufficiency 
of  the  -grounds  of  removal,  and  they  were 
restrained  accordingly  from  remo^ang  the 
master. 

In  Sweeting  v.  Cowan,  17  Law  T.  20,  the 
ploughing  up  of  land  stocked  with  rabbito  was 
held  not  to  he  watte,  where  it  had  been  neither 
specifically  demised  as  a  rabbit  warren,  nor  is 
such  by  charter  or  prescription. 


TO  THa  aorroB  or  tbb  law  timbs. 

Sib, — In  the  advantages  of  a  general  registry  of 
deeds,  &c.  1  believe  theProfession  is  acreed. 

The  hostility  of  country  solidtors  hitherto  to  such 
a  measure  has  arisen  from  their  objection  to  its 
establishment  in  London,  by  its  involring  the  ex- 


penses coiue^uent  upon  employing  an  agent  there  v 
and  when  it  is  eonsiaered  that  the  great  minority  of' 
transactions,  and  those  it  ia  now  sought  to  cheapen, 
are  for  purchases  of  small  amount,  such  diaigea 
would  form  a  considenble  as  well  as  an  objection- 
able item  in  a  soUdtor's  bill. 

Every  objection,  as  it  seems  to  me,  would  be  met 
by  forming  local  regittrit*,  so  as  to  be  within  essy 
reach  of  every  soUdtor  in  the  land,  who  in  most 
transactions  would  be  enabled,  at  little  or  trifling 
expense,  to  make  the  necessary  learcbes  snd  registec 
his  own  deeds,  &c.  This  would  be  effected  by  eon— 
stitnting  each  County  Court  office  thrtraghout  Eng- 
land and  Wdes  a  refpstry  office. 

Placed  in  the  pnndpal  towns  in  each  dtstrid; . 
where  most  of  the  solidtois  reside,  they  would  be  - 
found  most  accessible ;  the  machinery  wduU  eadly  - 
be  formed  upon  that  at  present  in  existence,  and  it 
would  prove  the  least  costly  to  the  public;  while  ttte* 
tri-monthly  visits  of  the  treasurer  would  be  subser-- 
rient  to  the  effidency  and  generd  method  of  tha- 
registry,  so  that  all  might  be  conducted  on  a  ""■*"«»■ 
system. 

I  refrdn  from  trespassing  further  on  yonr  Sfuea 
on  this  subject,  snd  beg  respectfUly  to  recommend 
it  to  your  consideration  and  that  of  the  readers  of 
the  Law  Times.       I  remain  Sir,  youn,  Ac. 

March  31, 1851.  Ak  Old  Sdbscbibbr. 

ACKNOWLEDGEMENTS  OF  MARRIBIX 
WOMEN. 

TO  TBB  BDITOB  OV  THE  LAW  TtlICa; 

SiB, — Will  yon  call  attention  to  the  delay  Huit 
takes  place  in  the  office  for  R«nstering  Admowledg-^ 
meats  of  Married  Women  ?   "nie  afficbvitand  ewS- 
ficate  must  be  left  for  a  montii  at  least,  generally  six>- 
weeks,  before  the  offidd  certificate  can  be  obtained;  . 
this  is  a  great  inconvenience,  and  in  many  esses  tiia 
certificate  is  forgotten,  snd  u  far  as  I  csn  judg^.. 
tliereisno  gooa  derived  from  having  it  regutena-- 
at  aU.  I  remain.  Sir,  youn,  ftc. 

lincoln's-inn-Sdds.  .    ASoLicrroB.- 


REGISTRA'nON  OP  DEEDS. 

TO  THE  lOITOB  OF  THB   LAW  TtU**, 

Sib.— I    observe   in  your  number  of  the  22nd'' 
March,  you  say,  "  That  the  present  intention  is  to 
use  the  Tithe  Commutation  Maps  for  the  above  par-- 
pose  ;"  and  vou  add,   that  a  correspondent  of  iMt  • 
week  states, ''  that  these  an  not  alwayi  to  be  relied' 
upon."    So  far  as  my  experience  goes,  I  not  only 
confirm  your  correspondent's  assertion,  bntl  g»> 
further,  and  say  that,  for  thit  e^eeial  ptarpoie.iiMj 
are  teldom  to  be  relied  upon ;  for,  in  practice,  I  havr 
dmost  always  found  that  the  surveyor,  in  ""^"Tg 
his  soap,  looked  only  to  the  land  owner,  but  made 
no  distinction  whatever  between  the  dUfcrmt  hM- 
inge  of  that  Und-owner ;  so  that  whether  frediold, 
copyhold,  or  leasehold,  or  held  for  life,  in  tail,  or  in 
fee;  whether,  in  &ct,  all,  or  some  only,  of  thess 
diversities  occur,  no  line  of  demarcation  whatever 
exisU. 

■  I  *do  not  pretend  to  say  such  is  the  state  oC 
the  tithe-maps  univendly ;  but  I  speak  of  those  I 
have  seen,  and  I  am  certain  that  if  this  important 
measure  is  to  be  based  on  the  assumption  of  the 
accuracy— for  purposes  of  title— of  the  tithe  maps, 
a  more  fatd  error  can  scarcely  be  committed.  I 
apprehend  the  only  safe  mode  of  avoiding  the  ex- 
pense of  new  maps,  &c  would  beto  cdl  meetings  of 
the  landowners  in  each  parish,  in  order  that  the- 
tithe-map  of  the  parish  should  be  inspected  and  (H 
needful)  corrected,  and,  when  found  correct,  should; 
be  BO  certified;  and  tbencefoi^  the  map  should  be- 
binding.  I  am.  Sir,  youis,  ftc.  F. 


STAMPS  ON  SURRENDERS. 

As  there  has  been  mneh  doubt  in  the  Pwffeeskm 
regarding  the  proper  stamp-duty  ehsrgeable  upon 
conditional  surrenders  of  copyholds,  morteaged  in 
conjunction  with  freeholds,  I  beg  to  send  for  yonr 
information  a  statement,  under  which  I  submitted  a. 
surrender  of  thit  description,  with  a  view  of  ascer- 
taining the  Commiuioners'  opinion  upon  the  point; 
it  was,  as  yon  will  percdve,  stamped  arith  7s.  6d.. 
duty  under  the  new,  instead  of  20s.  undo:  the  old,. 
Stamp  Act,  and  the  Commissioners  adjudged  it  to 
be dmig etamaed.  jTw.  K. 

Wakham-le- Willows,  near  Ixworth, 
8th  April,  1851. 

"The  opinion  of  the  Commissioners  of  Inland 
Revenue  is  requested,  whether  or  not  the  aooom- 
panying  surrender  of  copyholds  is  sufficiently 
stamped. 

"  It  is  a  conditiond  surrender  of  copyholds,  paned 
in  pursuaooe  of  a  covenant  contdnea  in  the  inden- 
ture (now  produced),  as  a  coUaterd  security  for  a 
sum  of  300/.  secured  by  such  indenture  npon  certain 
freehold  hereditaments,  thereby  grsnted,  by  way  of 
mortgage,  in  conjunction  with  such  copyhold  here- 
ditamente. 

"The  surrender  (as  well  as  the  indenture)  is  im- 
pressed with  a  7s.  6d.  ad  valorem  stamp  only,  oil 
the  ground  of  ite  being  an  instrument  dther  of 
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farther  Bssurance^  or  additional  or  farther  security, 
sod  as  such  subject  to  the  duty  on  such  instruments 
imposed  by  the  schedule  to  the  13  &  U  Vict.  c.  97, 
•bd  therefore  not  liable  to  the  general  duty  of  20s. 
idiposed  by  the  55  Geo.  3,  c.  184,  on  conditional 
sgrrendera  not  therein  otherwise  charged. 

"  Were  it  possible  upon  any  construction  to  hold 
tlds  Djutratbent  aubject  to  the  general  duty  of  20s.  a 
Bmior  conditional  surrender  of  copyhold  heredita- 
ijents  mortgaged  in  conjunction  with  freeholds  for 
Mcnring  a  sum  not  exceeding  502.  (in  respect  of 
whidi  the  ad  valorem  stamp  under  the  new  Act  is 
It.  3d. )  would  be  liable  to  a  dutv  of  20s.  the  amount 
charged  on  a  mortgage  for  800/." 


A  WIFE'S  RBVEH8IONAHY  INTERE3T. 

In  the  IiAM  Timbs  of  the  5th  inst.  under  the 
head  "Heal  Property  Lawyer  and  Conveyancer," 
(j>.  16)  in  alluding  to  Hoiby  v.  Cotlim,  17  LawT.  2, 
yon  state  that  his  honour  the  Vice-Chancellor  "  was 
dearly  of  opinion  that  a  wife  could  not  deal  with 
land  in  which  she  had  a  reversionary  interest." 
fkm,  I  read  the  report  of  that  case  in  the  '))reviaus 
weelrs  Law  Times  very  carefully,  and  certainly  did 
BOt  arrive  at  that  conclusion.  It  is,  I  believe,  pretty 
generally  nnderstood  now  that  a  married  woman  can- 
not d«al  with  pertonalty  in  which  she  has  a  rever- 
donary  interest,  but  my  impression  was  that  she 
emdd  diipoee  of  any  estate  or  iniereat  in  lands, 
whether  m  possession,  reversion,  or  remainder, 
nnder  the  Act  for  the  Abolitioo  of  Knee  and  Reco- 
tnJes.  As  I  understood  the  case  of  Hobby  v.  Col- 
Unt,  as  reported,  it  appeared  to  have  been  argued 
that  the  married  woman  could  dispose  of  money 
io  arittfrom  the  talt  of  lands,  in  which  money  she 
])ad  •  reversionary  interest,  and  which  was  subject  to 
be  reJDTested  in  the  purchase  of  other  lands.  In  his 
judgment,  the  Vice-Cboncellor  said,  "As  he  under- 
stood it,  this  was  a  sum  charged  on  lands  in  which 
(i.  «.  in  which  sum)  the  wife  had  a  reversionary  in- 
terest, and  he  considered'fhat  she  was  unable  to  deal 
with  it  (the  money).  -  He  must,  therefore,  refuse 
the  prayer  of  the  petition."  But  this,  as  it  appears 
to  me,  by  no  means  decides  that  a  married  woman 
eiomoi  dispose  of  her  reversionary  interest  in  lands, 
as  the  statute  for  abolishing  fines  and  recoveries  ex- 
nesdy  enables  her  to  dispose  of  any  estate  in  any 
MMb,  and  the  grounds  on  which  it  was  decided  that 
Aecoold  not  dispose  of  her  reversionary  interest  in 
prasonal  estate,  viz.  that  it  was  a  chose  in  action 
w4>ich  could  not  be  reduced  into  possession,  does  not 
apply  to  real  estate. 

Om  you  orany  of  your  readers  throw  any  light  upon 
tUa  point,  which  is  one  of  considerable  importance, 
and  refer  to  any  cases  deciding  directly  or  indirectly 
ikUt  a  married  woman  cannot  dispose  of  her  reeer- 
tkmaty  hUtrtit  <n  UmdtT 

A  SOBSCBIBER  AND  ReADEB. 

•  [Note. — Our  correspondent  is  right.  The  com- 
inentary  should  have  been  expressly  limited  to  per- 
sonalty; the  writer's  language  was  too  generaL 
Hence  the  misunderstanding  on  the  part  of  the 
r^er.— Ed.  L.  T.] 


®iieti((  on  Vointf  of  ytarticc 

CHAPELS  OF  EASE  OR  DISTRICT 
CHAPELS. 
I  WISH  one  of  your  correspondents,  who  so  ably 
akiswsrad  the  enquiry,  in  the  last  volume  of  the 
IiAW  Times,  as  to  a  gift  or  endowment  to  a  chapel 
of  ease,  would  state  if  Jie  is  aware  of  any  law  as  to 
enforcing  the  payment  of  a  rate  or  stipulated  charge 
of  so  much  ^  sitting  in  such  a  chapel,  fixed  by 
Uie  consecration  deed  tor  the  minister  or  incumbent ; 
and  also  for  the  recovery  of  -a  rate  assessed  by  the 
seatholden  in  vestry,  of  so  much  per  sitting  for  the 
Impair  or  for  providing  the  usaal  requisitea  for  the 
advice  of  the  chapel.  The  living  has  lieen  endowed 
with  a  giant  from  Queen  Ann's  Bounty,  and  has  a 
separate  district  allotted  to  it.  Muriages  and 
christenings  are  performed  in  it.  J.  R. 

.April  8,  1851.         

SALES  IN  THE  INCUMBERED  ESTATES 

COURT. 

(^eciaDy  prepared  for  the  Law  Tims.) 

A-uiay,  Wsb.  7. 

IMat4,<ifT.A.Wakh. 

leads  in  Watetford. 

lot  1. — 1,006  acres ;  ffl«  farm  grant;  profit  rent.  7S0I. : 
Sdi  for  9,2001. 

tiOt  2.--346  acres ;  lives  renewable  for  ever :  profit  rent, 
mi.:  •oldforl.SOOJ.. 

liot  8.— 3,3S6  Acres ;  leaaa  for  twenW-one  years,  reaew- 
aUa  tot  ever ;  profit  rant,  iiU. ;  sold  tot  2,2001.  Solicitor, 
Id.  Aanataosg. 

SttaU  ofSamtul  Bopping. 

I«aas  ia  Meath;  fee-simple.    SOi  aonM;  profit  rent, 
Wil. :  sold  for  6,4002.    SoUcilor,  Hr.  aibson. 
Sttate  <jfJo)m  TuUUl. 

I«nds  in  loroeriok ;  fee-simple ;  S74  acres :  profit 
rental,  2292. :  sold  for  8002.  aa  it  was  andentood  that  the 
rants  wars  not  well  paid.    Solicitor,  Mr.  White. 


Xriatt  <tfU.  Watt.  „^, 

Lands  ia  Wateribrd;   1,BB6  acres;  profit  rent,  ««0J.: 

sold  for  13,5001. 
Tfaii  estate  had  bees  sold  for  14,8002.  on  a  fbraer  cocanoB. 

The  Court  now  ordered  that  tJw  fonaar  pnrchaser  ehould 

pay  the  difieronce,  «ad   the  costs  of  the  second  sale. 

Solicitors,  Mortimer  and  Taylor. 

Sttait  Iff  Mnria  BrUguan, 
Landa  in  Clare.  , 

Lot  1.— 291  scree:  sold  for  8002.    At  present  soaroely 

any  profit  value, 
tot  2.-79  aoree ;  profit  value,  812. :  sold  for  6002. 
Lot  3.— 170  acres ;  profit  valae,  422. :  sold  for  1502. 

Tiittdaf,  Fei.  11. 
Etlafti  qf  Geary  X.  SMtf, 
Iiands  in  Boeconiinon. 

;  Lots  1  and  2.-610  acres ;  vstoa,  137». :  sold  for  2,0002. 
lilt  a.— a  acres  i  valae,  192. :  sold  for  3502. 


COUNTY  COURTS. 

i^ttntnatS- 

See.  96  of  the  County  Coorts  Aot  proteots'from 
seixure  in  execntion  the  wearing  appaiel  and  imr 
plements  of  trade.  But,  where  the  landlord  gives 
to  the  bailiff  alwritten  notice,  under  sec.  107,  daim- 
ing  arrears  of  rent,  the  bailiff  stay  distrain  such 
wearing  apparel  or  implemeats  of  trade  to  tatiffit 
the  rent.  {Woodeeekt.  Prilehard,  17  LawT.  16.) 

Lord  Bbouosam's  Extension  Bill  has  been 
terribly  hacked  by  the  oommiltea  of  the  l4)rds. 
Nothing  of  importance  has  escaped,  save  the  daoses 
which  we  had  socoeeded  in  introducing,  bjr  which 
fairer  remuneration  is  to  be  seonrsd  to  th«  Frofes- 
sioB.  Bat  probably  this  will  be  esteemed  by  our 
readers  ample  compensation  for  the  temporary  leas 
of  other  promisiag  portions  of  the  Bill,  espeeiaUy 
as  the  Lord  Chancellor  promises  aa  eqaity 
jurisdiction  to  the  Coonly  Courts  aa  a  part  of 
Chancery  reform.  Some  portions  of  the  eliminated 
clauses  it  will  be  impossible  to  regret,  as  the  Coorta 
of  Reconcilement,  the  permission  to  banristars  Ux 
practise  naiastrocted  by  an  attorn^,  and  the  ad- 
mission of  attorneys'  clerks  as  competitois  both 
with  attorneys  and  barristers.  These  dangerous 
novelties,  revolutionising  the  Probssion  and  dfubtoj- 
ing  all  the  distinctiims  hiAsrto  observed,  were,  we 
are  glad  to  see,  umvtrtalljf  condemned. 


COUNTY  COURTS  EXTENSION. 

TO  THE   EDITOB  or  THB  LAW  TIMES. 

Sib, — Now  appears  the  time  to  discuss  the  details 
of  this  measure,  and  I  venture  to  call  your  attention 
to  one  or  two  considerations. 

The  most  unmitigated  evil  tendency  of  making 
attorneys'  clerks  advocates,  is,  I  presume,  manifestly 
apparent ;  but  of  all  the  piopositioBS  that  have  ever 
appeared  in  County  Court  legislatk>n  this  is  certainly 
the  most  dangerous .'  Better— infinitely  better — for 
the  public,  to  prohibit  any  lepal  attistance  tehal- 
lOever.  Is  it  not  obvious,  to  the  Plainest  capacity, 
that  the  "  clerks  "  would  be  the  '  Sham  Lawyers  " 
of  the  present.  Does  any  one  seek  to  know  the 
effect?  Adc  their  lordships  who  attend  jndires' 
chambers.  Apply  ta  the  police-magistrates  and  Old 
Baily  authorities.  Look  to  the  newspaper  reports. 
Ask  the  poor  mechanic  and  labonrer,  the  ready  prey 
of  these  "  Sham  Lawyers."  Inquiie  of  the  poor 
convicted;  and  the  one  universal  reply  will  be, 
"  nuisance  of  nuisances."  Sniely  Lord  ^Brougham 
has  been  deceived,  and  needs  bat  that  the  truth 
should  be  put  before  him.  He  professes  to  value  the 
opinion  of  the  County  Court  judges.  So  he  ought. 
Well,  then,  let  him  aak  thum,  and  legislate  aocotd- 
ingly. 

I  notice  the  clauses  29  and  30  of  the  pvoposed 
Bill ;  but  does  the  latter  eSGsct  the  intention  ?  It 
only  repeals  the  fee  section  of  the  last  County 
Courts  Act,  and  that  onlv  related  to  causes  above  201. 
The  91st  section  of  the  9  &  10  Vict.  o.  96,  mnst  be 
touched,  or  the  provision  will  only  go  half  way 
towards  the  remedy  at  which  you  evidently  aisa.  But 
while  on  this  question,  ought  not  that  gross  bangle  of 
words — the  91st  section — to  be  entirety  repealed,  and 
a  treth  clanse,  giving  professional  men  absolute  and 
not  permtsfwe  right  (as  now)  to  be  beard  ?    ' 

The  power  proposed  to  the  County  Court  jodges 
to  tntme  costs  should  be  extended  to  the  Cauaiy 
Court  clerJa.  The  judges  alone  are  certainly  not 
competent  to  do  justice  between  the  public  and 
attorney. 

I  only  notice  detaiit  here — ^leaviBg  such  erratic 
notions  aa  "  courts  of  reoonoilement"  to  the  public 
at  large.  But,  upon  the  above  questions,  on  which 
I  consider  I  am  enabled  to  inform  an  opinion,  I 
respectfully  and  eamestiy  advise  yon,  that  ever  since 
you  have  occupUd  the  post  of  editor  of  a  now 
most  important  journal,  subjects  of  greater  import- 
ance to  the  Profession  luve  never  been  discussed  in 
the  Law  Times,  or  which  deserved  more  instant 
and  earnest  attention,  and  the  exercise  of  that  in- 
ff  uesce  which  your  posituwi  has  coi»nwnded  foi  yen. 


I  have  eonversed  vrith  slmost  everybody,  . 
sional,  of  a/2  grades,  and  uonprofesaonal,  that  I  hate 
met  vrith  since  the  "  Clerk  Advocate  proposition 
appeared,  and  I  hAve  beard  but  one  solitary  voice  is 
its  favour.  I  am,  Sr,  yours,  Sec 

C.  R.  G. 

[Note. — Our  correspondent  is  mistaken  as  to  the 
nurport  of  our  clauses  for  professional  remuneiBtioa. 
The  scale  of  costs  is  to  be  prepared  bv  the  judass  of 
the  Superior  Courts,  and  bills  are  to  be  taxed  by  tha 
clerks  of  the  County  Courts,  vrith  an  appeal  &na 
that  taxation  to  the  judge.  This  was  ourrisaas 
adopted  by  Lord  Brougham,  and  accepted  bytht 
House  of  lords.  Mae,  as  we  drew  it.  was  the  ;>»• 
vision  restricted  to  suits  above  20/.  but  extended  to 
aU  Baits  in  the  County  Courts.  Whether  this  was 
in  any  vray  altered  by  the  committee  we  know  not, 
but  the  newspaper  report  states  that  the  dausem 
"agreedto."— Ed.  L.T.] 

THE  "STATUS"  OP  ATTOHNEYS'  CLERKS. 

Sib,— In  justice  to  a  class,  neither  smaQovon* 
important,  I  trust  you  will  give  insertiea  to  a  bw 
remarks  in  reference  to  a  leader  in  yoor  joataalof 
the  6th  inst.  toudiing  the  appearance  of  attoraqt' 
clerks  representing  their  piincipata  in  the  Coas^ 
Courts,— educed,  I  suppoae,  by  the  letter  of 
"C.  R.  O."  in  the  same  number. 

Let  me  Veipind  you  that  the  "advocacy"  «( 
attorneys'  clerks  is  reoognised  aad  permitted  In  the 
judges  of  the  Superior  Courts,  at  their  CbsaaMit 
by  the  Taxing-masters  of  the  Courts  of  Caswa 
Law,  Equity,  and  Baakmptcy ;  by  the  Matters  uA 
Registrais  in  Chancery,  the  Commisaioacn  in  flaak- 
ruptcy  and  Insolvency,  and  the  Magistrates  at  tha 
Police  Court,  having  equal  andience  with  saliataH 
andbarriaters;  andlhaveyettoleamthatoaaiaotwitk 
such  clerks  is  generally  considered  as  so  iinplrsiiBt 
and  degrading  as  yourself  end  your  conespaaM 
suppose.  The  highest  eneomioms  upon  tht  stslitr 
of  the  derks,  to  whom  these  duties  are  intnrtai 
have  been  from  time  to  time  volantaerad  by  Dm 
highest  members  of  the  Bench  aad  the  Bar;  aad  I 
cannot  but  think  it  savours,  not  only  of  eidaan*. 
ness,  but  of  superdliouaness,  thus  to  sneer  at  th» 
cbarscter  of  a  dass  whose  meiits^-^althaaih  "«r- 
ran/*"- have  been  thus  recognised.  Sir  Gsov. 
Stephen,  in  his  "Clerk,"  pays  no  less  flstteriag  » 
tribute  to  the  cbas  of  men  to  whom  I  am  now 
allndiag. 

For,  sir,  your  supposition  tUat  the  attorneys  would 
send  their  "ior«<er»"  to  represent  them  in  the 
County  Courts  is  as  uneomplimeotaiT  to  the  Rt>- 
fession  as  it  is  gratmtons  and  anfiMaded  in  &A  I 
beg  to  remind  you  of  another  fcctv  whit*  yo«i  amar 
to  have  forgotten,  vis.,  that  there  ia  a  bedy  of 
clerks  employed  by  the  Profession  of  a  far  lapsa 
grade  than  that  of  copying  clerks— a  body  to  na^ 
the  most  arduous  duties  are  allotted,  tiM  mart 
momentous  interests  intrusted,  and  by  wkoai  ttsa^ 
dutiea  are  most  eSdently  performed,  those  intasealt 
adequately  protected.  It  is  upon  them  tiat  the' 
task  of  advocaoy— -if  such  be  the  term— along  Willi 
other  no  less  responsible  avocatioas  vraoU  dasalM 
Aaabody  they  am  sUlAil,  honesty  respeot^tar- 
worthy  of  the  trust  reposed  in  them.  It  is  aa  M> 
snrdtty  to  suppose  that  a  s<dieitor  wonU  intrust  the 
care  of  his  proceedings  to  an  incompetent  hand,  the 
consequences  of  whose  ignorance  and  bhadaM 
would  recoil  upon  himsdf,  not  only  in  tbe  disyhawaa 
of  his  client,  and  the  removal  of  that  dient's  ha^ 
ness,  but  also  in  the  shape  of  damages  for  nsglignara 
As  applied  to  t*ia  question,  the  war*  "  writaB, 
then,  nas  no  meaning. 

The  possibility  tbiat  a  certain  daas  of  sttoiafys 
could,  in  collusion  vrith  some  protean,  "dever  dia- 
Uvryer,"  who  should  enact  alternately  tlie  past  of  a 
derk  to  each—"  divide  the  spoil,"  coold  be  ssrily 
guarded  against  by  the  vigiluioe  of  the  jadps  a» 
the  clerk  of  the  oourt.  In  additioo  to  this,  the 
annoanoements  in  the  daily  papers  set  out  *bBt  I 
should  conceive  to  be  a  suffident  precaution,  in  me 
necessity  for  tie  clerk  having  been  six  months  inna 
enoploy  of  the  solicitor  he  represents. 

I  will  not  further  intrude  upon  your  space  m 
urging  those  grounds  which  make  the  airangemot 
in  questimi  convenient,  nay  more,  expedient,  la 
this  respect,  for  the  present  at  leasts  I  vnll  (oUow  the 
example  of  your  correspondent  "  C.  R.  G." — "lOW 
laconic  than  logical,  in  assuming  that  "  reasoos  sol 
instances  are  iwedless."    I  am.  Sir,  yours,  &o. 

New  Bioad-stieet.  April  7.  1851.  J.  B.  H. 


THE  LAWYER. 


EauiTY  F&ACTioK.->When  a  party  omioiwil 
in  person  a  motion  for  a  receirer.  and  •»  OMr 
ducted  hie  oppoaition  that  th«  autbotitiw  w«n 
not  cited,  and  thus,  through  hi*  own  n^glifi 
the  case  was  not  folljr  discussod,  hia  cola  i* 
tbft  Count  boloKKaa  opt  allowwl,  ttyaahii 
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•ncceedinit  on  appeal  againtt  the  ofder.  (Hall 
T.  fla«,  17  Law  T.  U.) 
■  A  point  of  practice  under  Turner's  Act  was 
decided  in  StapUton  v.  Stapleton,  17  Law  T. 
16,  namely,  that  the  signature  of  counsel  to 
the  draft  of  a  special  case,  according  to  sec.  10 
ef  that  Act,  is  sufficient.] 

In  Waldron  r.  Sloper,  17  Law  T.  15,  a 
claim,  improperly  certified  to  be  a  short  claim, 
was  ordered  to  be  restored  to  its  place  in  the 
genend  paper,  it  appearing,  when  it  came  on, 
to  be  a  cause  that  would  take  time,  and  the 
party  who  bad  set  it  down  as  a  short  cause 
was  ordered  to  pay  the  costs  of  the  day. 

An  interesting  quesdon  as  to  costs  under 
the  Lav  of  Patenlt  was  decided  in  Newkalt  v. 
WUkmt,  1 7  Law  T.  20,  which  was  an  action 
for  infringement  of  a  patent.  A  verdict  passed 
for  the  plaintiff,  who  thereupon  claimed  treble 
cost*  under  the  statute,  the  patent  having  been 
affirmed  at  a  former  trial.  It  was  held,  that 
the  proper  course  was  to  prove  this  by  pro- 
ducing the  record  of  the  former  trial  iffl»r,  and 
not  baore,  the  verdict 


COUNSEL. 


TO  THE  EDITOR  Ot  THB  LAW  TIMSS. 

Sib, — Can  yon  inform  me,  as  weH  aa  others  who 
are  aaxioas  to  know  whether  then  ii  any  rule  in 
any  oonrt  or  on  any  drcnit  which  requires  that  a 
pluntiff's  case  must  be  oosdncted  by  two  counsel  at 

Hy  position  at  the  late  assizes  of  the  county  of  A. 
was  this :  I  was  plaintiff's  attorney  in  an  action  for 
about  80/.  a  short  case  with  only  two  witnesses, 
and  I  delivered  my  brief  to  Mr.  B.  On  the  conference, 
be  alluded  to  his  having  no  junior ;  I  said  I  did  not 
intend  him  to  have  any  assistance,  ae  the  case  was 
so  simple,  nor  did  I  know  of  any  rule  reqiaring  two 
oaonsca  nnlesa  the  leader  was  a  sUk-cownsiaan.  He 
admattftd  that  the  character  of  the  case  did  not  re- 
quire that  he  should  have  any  help,  but  he  feared 
u*  rile  on  that  dremt  would  oompu  him  to  i^  far 
a  junior;  so  I  borrowed  his  brief  to  make  a  copy. 
IhninK  the  day  (the  flrst  day  of  the  assises),  the 
pbin tiff's  and  dfefendant's  counsel  referred  the  case  to 
a  barruter  (it  is  not  my  purpose  to  eote*  into  this 
dteomstanoa  now),  and  on  returning  me  the  brief, 
myoonnselsaid,  "  Did  yon  give  a  brief  to  a  juior?" 
aiuIrepUed  "  No,  and  I  am  glad  I  have  saved  the  fee, 
aslthis  IS  the  upshot  of  the'case."  But,  he  said,  I  was 
baoad  to  deliver  another  brief  even  then ;  so  I  in- 
dorsed a  sheet  of  paper  and  handed  it  to  Mr.  C. 
whose  labour  in  behalf  of  my  client  was  to  put  his 
name  under  the  fee,  and  retnra  me  the  briif,  with 
tkanks.  I  am.  Sir,  yours,  &c. 

A  MauBEa  or  the  Law  SocisTr  at 

April  7.  1851. 

P.S. — I  may  ss  well  meatton  tiiat  the  next  day 
the  arbitration  was  entered  upon  and  closed,  and 
tibe  certificate  (or  award)  handed  to  me  on  payment 
ttttnguintat. 

[Note. — ^There  is  no  obligation  to  employ  two 
counsel,  unless  the  senior  be  a  Q.C.,  in  wiii«h  case 
he  must  haire  a  junior. — £n.  L.  T.] 


view  of  making  it  the  foandation  of  dissolution,  or 
of  a  decree  enforcing  or  carrying  on  the  partnership 
according  to  the  original  terms,  and  preventing 
those  breaches  wliieh  have  before  happened  by 
reason  of  tlie  oondnct  of  one  of  tlie  parties." 

What  is  sufficient  evidence  of  duly  protesting  a 
fbrtigm  bill  of  exehtmgt,  was  considered  in  the 
case  of  Geralofulof.  Witler,  17  Law  T.  17.  Cer- 
tain foreign  bills  were  protested  for  non-payment 
on  December  10.  Oa  December  II  plaintiff  paid 
tliem,  sii;n^  protest,  for  honour  of  the  second  in- 
dorsees. The  same  day  (December  11)  the  pro- 
tests for  nonpayment  and  acts  of  hononr  were 
drawn  up  from  the  notarial  registry  and  sent  by 
post  to  Moscow.  To  prove  the  protest,  AgMetm 
(made  after  action  brought)  of  the  entries  in  the 
notarial  registry  were  admitted  In  evidence  as 
origmalt.  A  case  of  VandewaU  v.  Tyrrell,  Moo. 
Sl  M.  87,  was  cited  against  it ;  bat  the  Q.  B.  con- 
sidered that  case  to  have  been  misunderstood  by 
the  reporters.  "  That  case  decides  only,"  said  the 
Conrt,  "  in  conformity  with  the  general  law,  that 
a  subsequent  dedarttion  cannot  qualify  a  previous 
act',  but  that  in  order  to  have  such  effect  tlie  decla- 
ration must  precede  or  accompany  the  act,  in  con- 
formity with  the  law  of  merchants,  and  in  cases  of 
paymnt  for  honour  the  dedatation  must  be 
formally  made  before  the  notary." 

Rtinur  v.  Rmgrote,  17  Ijaw  T.  18,  was  a  ques- 
tion on  the  law  of  IfartM  Iiuuranct ;  what  is  a 
constructive  total  loss  ?  A  cargo  of  oom,  consigned 
to  persons  at  Hull,  was  insared  for  the  voyage. 
The  vessel  was  stranded  on  the  coast  of  Norway, 
and  the  com  sold  there  as  daaaged.  A  claim  was 
made  upon  the  policy  as  for  a  Mai  loss.  The 
judge  directed  the  jury  that  if,  vrith  proper  and 
reasontble  care,  the  com  could  have  been  brought 
to  Hall  in  the  state  of  com,  tboooh  damaged,  it 
would  not  t>e  a  total  loss,  and  sura  direction  waa 
held  to  be  right.  It  was  aliw  held,  that  if  the  ex- 
pense of  conveying  the  com  to  Hull  would  have 
been  greater  than  its  value  when  brought,  it  would 
amount  to  a  total  loss. 

In  Silverloct  v.  Irvi»,  17  Law  T.  20,  declara- 
tions made  by  the  plaintiff  at  the  tine  of  supplying 
goods  and  entries  in  his  shop-boolu  were  held  to 
be  admissible  for  him  to  prove  that  he  then  knew  of 
the  existence  of  a  dormant  partner  in  tha  business 
for  which  the  goods  were  supplied,  and  that  lie  was 
relying  on  his  credit. 

The  circumstances  that  make  a  farmer  a  trader 
liable  to  the  Bankrapt  Lawa  vsere  decided  in  Slain- 
field  V.  Lt^lOH,  17  Law  T.  20.  'Where  a  ftrmer 
had  a  room  in  his  bonse  for  selling  flour  and  perk, 
and  there  wai  a  oontinaing  bayiag  and  aiUing, 
otherwise  than  as  a  farmer,  be  wa»  a  trader.  But 
not  so  if  he  merely  traded  in  tiie  produce  of  his 
fans. 


THE    MERCANTILE   LAWYER. 

Tb*  Court  of  Clianaery  has  refaaed,  in  Ball  v. 
HtUl,  17  Law  T.  11,  on  ^pointing  a  reosiver  and 
manager,  to  take  into  its  hands,  for  the  purpose  of 
continuing  it,  a  partnership  trade,  "The  general 
nrinciple,"  said  the  Lord  Chancellor,  ■  'rcauUing 
from  all  the  authorities  appears  to  be  that  the 
breaches  of  the  articles  of  partnersUp  are  not 
aeoeasarily  the  foondatioa  of  a  dissolution;  but 
when.  tbMe  breachea  are  of  sack  a  natare  as  to 
ihew  that  the  partnenhip  cannot  be  carried  on  for 
the  benefit  of  the  parties,  according  to  the  original 
■!■*— tloo  as  apparent  from  the  artidss,  imuwHich  as 
one  side  hss  put  sn  end  to  the  partnsnhip  aeoord- 
iO(  to  the  original  agreement  and  articles,  in  that 
case  the  other  party  may  be  relieved  from  tbe  part- 
nership, although  there  is  no  express  provision  that 
the  partnership  shonid  determine  npon  tbe  breach 
of  either  of  those  articles  or  of  any  others.  It  is, 
therefore,  upon  the  gronnd  that  viitaally  tha  parties 
have  determined  the  partnenhip,  or.  at  least,  that 
one  has,  so  far  as  he  is  oonoemed,  withdravm  him- 
self from  the  partnenhip  according  to  the  articles, 
aad  that  tbe  other,  by  rsaaoa  of  sash  oondnet, 
dsisaato  hs  rdieved  or  h>raya  a  dissalation ;  sal, 
therefore,  in  every  case  wliere  complsints  are  made 
of  breaches  of  the  articles,  it  must  be  seen  with 
what  view  tbe  compUint  is  orfad,  whether  with  tbe 


LEGAL    INTELLIQENCE. 


NORFOLK  CIHCXJIT. 
BcRT  St.  EnMDNDS,  April  2. — ^The  Assises  for 
the  county  of  Saffi>lk  commenced  yesterday  after- 
noon, when  the  commission  was  opened  by  both  tbe 
learaedjndges,  who  afterwards  attended  divine  ser- 
vice. This  morning  both  the  Courts  were  opened  at 
ten  o'clock.'  The  cause  list  for  this  county  presents 
the  same  features  which  we  noticed  in  those  of  its 
predetessors  on  this  circuit.  This  comity  predacee 
only  five  causes.  One  was  irithdnwn,  one  was  a 
writ  of  inquiry  simply,  a  third  was  an  undefended 
action  of  ejectment,  the  fonrth  was  a  paltry  action  of 
trespass,  which  terminated  in  a  verdict  for  15s.  only. 
All  of  these  were  disposed  of  Icmg  before  twelve 
o'dodc,  and  the  only  remaining  causa  is  a  tythe 
case,  which  being  appointed  to  De  heard  before  a 
special  jury,  will  be  tried  to-monow  morning.  The 
olendM',  however,  presents  a  foarfsl  array  of 
crime.  It  contains  the  naiaee  of  92  prisoners,  and 
among  the  crimes  imputed  to  them  are  to  be  found 
no  fewer  than  &  cases  of  wilful  morder,  8  of  arson,  2 
of  forgery,  4  of  robbery,  2  of  peijnry,  3of  burglary, 
3  of  wounding,  2  of  manslaughter,  and  a  variety  of 
minor  offences,  including  the  Barham  rioters. 


Cbcbck  BuiLorNo  Acts  Akxkdmcht. — Yse- 
terday  Lord  Carlisle's  KU  (new  in  the  Hoose  of 
Lords),  to  amend  tha  Church  Building  Acts,  was 
printed.  It  contain*  tUrty-four  clauses,  and  was 
not  explained  when  introduced.  Among  other 
things.  It  providss  that  the  comsmssioneia  for  build- 
lag  new  churdtss  isay,  by  order  under  ssak  fix  a 
moderate  rental  on  a  certsiB  number  of  free  seats  in 
a  chnrefa  where  they  have  before  establisfaed  pew 
rents,  and  on  die  vacancy  of  the  incumbency  may 
revoke  such  order.    It  is  proposed  that  not  more 


than  two-thirds  of  the  aecommodation  shall  be  sub* 
ject  to  pew  rents.  Tbe  commissioneie  may  order  a 
certain  portion  of  free  seats  to  be  appropriated  to  the 
deserving  poor  inhabitants  of  the  parish  or  district. 
Pew  rents  are  not  to  be  established  for  the  choroh 
of  an  ancient  parish  or  chapelry.  It  is  further  pro- 
posed to  enact  that  on  persons  permanently  endoW'- 
ing  a  churcii  the  commissionera  may  transfer  tha 
right  of  nomination  to  such  persons,  compensatioii 
being  made  to  the  original  incumbent.  There  are 
seventeen  Church  Building  Acts,  and  it  is  declared 
to  be  expedient  that  the  same  should  be  amended  as 
pointed  out  by  the  intended  Act,  which  is  to  extead 
to  England,  Wales,  and  the  Channel  Islands. 

Lboal  ANn-  Pakliauentaky  Changes  ur 
Scotland. — Mr.  Rntherfurd  has  accepted  the  va- 
cant seat  on  the  bench,  and  the  Solicitor-General, 
Mr.  Moncreiff,  succeeds  him  as  Lord  Advocate. 
This,  of  course,  creates  a  vacancy  in  tbe  parliament- 
ary representation  of  the  Leith  district  of  burghs ; 
and  the  new  Lord  Advocate  has  presented  himself  to 
the  constituency.  In  Mr.  Rutherfiird  tbe  bendi  ha* 
guned  one  of  the  greatest  lawyers  Scotland  ever 
produced,  but  the  crown  and  the  country  hare  lost 
a  ralnable  public  officer. 

Farm  BciLoiNes. — A  Bill  has  been  brought  in  by 
Mr.  Cochrane  and  Mr.  Forbes  to  extend  the  jinm- 
sions  of  "The  Drainage  of  Lands  Act,  1849,"  to 
the  advance  of  private  money  for  the  erection  and 
repair  of  farm  buildings  on  lands  in  Great  Britais 
and  Ireland.  It  proposes  to  give  landlords  the 
power  to  borrow  money  for  this  purpose,  provided 
always  that  the  sum  borrowed  or  advanced  under  the 
Act  does  not  exceed  in  amount  eighteen  months 
value  of  the  land  in  respect  of  which  it  is  borrowed. 
Every  rent  charge  to  be  granted  in  respect  of  moner 
thus  borrowed  may  \t»  nude  payable  for  any  period 
exceeding  twenty-two  years,  but  not  exceeding  thirty 
years.  All  buildings  erected  or  improved  under  the 
Act  must  be  insured  against  fire. 

Renunciation  or  a  Legacy. — The  late  Mrs. 
BuUer  Cole  bequeathed  to  Mr.  Dixon,  surgeon,  of 
Preston,  her  medical  attendant,  the  sum  of  3,0001. 
That  gentleman  has,  it  is  said,  declined  to  receive 
the  legacy,  and  has  executed  a  deed  of  rennnciatioD. 
This  sum  will  be  divided  among  tbe  nephews  and 
nieces  of  the  deceased  Itij.—Blaekbmm  Staiidmrd. 


PROCEEDINGS    OP    LAW 
SOCIETIES. 

LAW  STUDENTS'  DEBATING  SOCIBTT. 

anEBTioNS  roR  Diaongstoir. 

Tuetdav,  April  15,  1851. 

44.  Was  the  evidence  of  handsrriting  tendned  in. 

the  case  of  Doe  dtm.  Mudd  v.  Sueiamore,  5  Ad.  & 

Ell.  703,  properiy  rejected  ? 

XXXli.  Is  a  similar  Act  to  the  Irish  Incumbered 
Estates  Act  deshnble  for  England  ? 


CORRESPONDENCE. 

AGENTS  AND  ACCOUNTANTS. 

TO  TBB  BDITOB  Or  THB  LAW  TIME8. 

Sib, — I  have  read  with  satisfaction  the  letters  and 
correspondence  of  Mr.  F.  Charsley  in  your  journal 
of  the  8th  ult.  upon  the  subject  of  unqualified  per- 
sons acting  as  conveyancers;  and  it  roast  be  a 
matter  of  congratulation  to  the  Profession  at  large 
to  find  that  there  are  amongst  its  nnmbers  gentle- 
men who  are  at  last  becoming  awake  to  its  interest!^ 
and  are  determined  to  discountenance  that  dass  of 
interlopers  under  the  names  of  agents,  stewards^ 
accountants,  &c.  who  have  grown  bkc  excresoanoes 
upon  the  legal  body,  and  render  tbe  law  scaceair 
worth  the  pnranit. 

One  (rf  tbe  great  evils  to  be  complained  of  is  fliat 
practice  which  exists  among  agents  and  steward*  oC 
estates  of  noblemen  and  genUeoien  preparin((  all' 
tbe  leases  and  other  instruments,  which  are  strictly 
the  province  of  their  soHdtor  to  do.  This,  which  v 
the  only  real  remuneration  a  solidtor  generally  haa 
for  his  legal  advice  in  family  mattera,  is  taken  from 
him  by  men  who  are  quite  incompetent  to  prqiam 
the  instrument,  except  fipom  old  forms  in  their  po**- 
session,  and  who  cannot  adapt  new  drrnmstaaw 
when  requisite,  and  that  in  violatioB  of  am  Act  o( 
Parliament,  which  I  am  certain  the  owners  of  Oumer 
estates  woidd  not  conntenanoe  or  allow,  if  they  sua 
awara  that  such  a  violation  of  the  law  was  committad; 
nor  would  the  bailifb  or  land-agents  themsdves  be 
comfortable  under  the  penalty  of  5M.  if  fairly  brought, 
before  them. 

Professional  delicacy  prevents  the  respectable 
praeiitiBner  frtMB  eaplssnmg  this  to  his  dissit;  aad 
as  I  am  concerned  for  several  large  estates  in  the 
counties  of  Laneasiare  aod  Slirapshire,  I  hope  yoa 
vrill  excuse  my  withholding  my  nama. 

April  5, 1851. 
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PROMOTIONS,  APPOINTMENTS, 

ETC. 
(OlMla  of  tte  Peace  for  CouatiM,  ClUee,  and  Boroiif  hi 
yriU  oUiffe  by  regnUrl^  forwarding^  the  names  and  ad> 
^~~~iea  MaO  oew  ilagiatratei  wbo  may  qualify.] 


The  Queen  hu  been  pleased  to  grant  the  place  of 
one  of  the  Lords  of  Session  in  Scotland  to  Andrew 
Rodierfiird,  esq.  her  Majesty's  Adrocate  for  Scot- 
land, in  the  room  of  Sir  James  Wellnood  Moncrieff, 
iMit.  deceased. 

The  Qoeen  Iiaa  also  been  pleased  to  grant  the 
oflce  of  her  Muesty's  Adrorate  for  Scotland  to 
Jamei  Moneriefl,  esq.  her  Majesty's  SoUcitor- 
Genenl  for  ScoUand,  in  the  room  of  Andrew 
Ratbeifaid,  esq.  appointed  a  Lord  of  Session. 

MIMBXBS  aBTUBNBO  TO  SIBVK  IN  THIS 
PMSKNT  PAKLIAHINT. 

BomouoR  OP  Devonport. — Sir  John  RomiUjr, 
knL  Master  or  Keeper  of  the  Rolls  and  Records  m 
Her  Muesty's  High  Court  of  Chancery. 

Town  of  Southampton.— Sir  Alexander  James 
Edmund  Coclcbnm,  of  Waclceharst-plaoe,  in  the 
county  of  Sussex,  lent,  her  Majesty's  Attorney. 
General. 

CiTTOP  OxpORD. — William  Page  Wood,  esq. 
bar  Mqesty's  Solidtor-General. 

CiTT  OP  CoTBNTBT.— Charles  Geach,  of  Birming- 
ham, in  the  county  of  Warwick,  esq.  in  the  room 
of  George  James  Tamer,  esq.  who  has  accepted  the 
office  of  Vice-Chancellor. 

_  CooNTT  OP  SoMEBSET,  Westcm  Division. — Wil- 
liam Henry  Powell  Gore  Langton,  of  the  parish  of 
Newton  Saint  Loe,  in  the  said  county,  esq.  in  the 
room  of  Sir  Alexander  Hood,  bart.  deceased. 


COURT    PAPERS. 

CHANCERY  SITTINGS. 

Eaater  Term,  1861. 

Xord  Otaaaeelloff^  Oourt. 

AS  wasTHimfia. 
Tosaday &pril  U— Appeal  Motions 

Wednesday  !«{     ciSSS  Prtiti^''^''^'"*^^''*''"'* 

??S23af::::::S}App«>. 

Tkunday M — Appeal  Motions 

w,,..,,,  «  rPetitiaaday.  Unopposed LnnatioaDd 

"''V  -"l     Cause  Petitioas 

Salnday  .tF\ 

Toaadi^. J0  f^PP*'* 

Wednesday 50j 

nmrsday  ...May  1 — Appeal  Motions 

i>.u._  ./Petition  day.    Lonatio Petitions, un- 

""V   *i    opposedflrst 

aataidv  ...Ifar.  r\ 

SS3:j::::::::::.-:Shpp~- 

Wednesday 7} 

Thundv  8— Appeal  Motions 

«.u.,j  ./Petition  day.    Iioaatlo  Petitions,  on- 

'*"V  "i     opposed  a^t 

Tuesday IS— Appeal  Motions. 

2T3.  Such  daya  as  his  Lordship  sits  in  the  House 
of  Lords  excepted. 


BoUa  Oourt. 


AT  WBanomna. 
Tuesday  ...April  IS— Motions 

Wednesday 16— Petitions  la  OeneralP^ier 

nnirsday 17/Pleaa,DemnTrers,Exceptions,Canses, 

Wedneedsy 231     and  Further  Direotiona 

Umiaday M— Motions 


..26 


Pleas,  Deinnrrers,  Cansee,  Further 


iCondar  38  >  *^^'**  ueinnrrers,  uansee,  j 

Tueadw."!!!!!!!"  29  I     Di^olons,  and  Exceptions 
Wednssday".°.'.'.'.'.90J 
Vtmsdqr  ...May  I— Motions 
—  ••  2 

Fleas,  Demnrrers,  Osnses,  Further 
Direction,  and  Exceptions 


Moaday 

Tuesday 

Wednesday 

Thursday A— Motions 

PHdm   SiPlPsa,  Demnrrers,  Causes,  Farther 

fUmlaj  10/     Directions,  sad  Bxoeptioas 

IIoBday U— Petitioas  in  Geaeral  Vafer 

Tneeday 13— Motions. 

Sliori  causes,  consent  causes,  unopposed  petitions,  and 
short  claims,  erery  Saturday  at  the  sitting  or  the  Court. 

ITonCB. — Consent  petitions  must  be  presented,  sad 
oopiea  left  with  the  secretary,  on  or  before  the  Thursday 
preceding  the  Saturday  ou  which  it  is  intended  they  should 


Vle«-OlMae«llor  Xnisbt  araoe'a  Ooait. 

AT  wnncmnB. 
Tneaday . .  .April  U— Motions 

Wedneeday  16— Short  Canses  and  Motions  continued 

Thnaday 17— Further  Directions  and  Exceptions 

Wednesday .«  {'^^t'&.S^  '^^^  *  ^"*- 

IbBsday  ... Jt-Motwns 


au.1..  esfPless,  Demnrrers,  Exceptions,  and 

"""y   **i     Further  Directions 

Saturday  26— Petitions 

??^^.:;:::.::...2l}c»'-""'*aai»s 

Wedn.«lay :«{^^<^^SSi^  °^  *  ^^ 

Thursday  ...May  I— Motions 

v_-j..  ,/ Pleas,  Demnrrers,  Exceptions,  and 

'™"'   *t     Further  Directions 

Saturday  3— Potions 

TuSd:j::::::::::::S}c-»«««ici-»» 

w.,ln...i..  n  !  Sbort  Causes,  Short  Claims,  *  Bank- 
Wednesday 7^     rnptPetitiona 

Thnrsdi^ 8— Motions 

«Lj,„  ./Fleas,   Demnrrers,  Exceptions,  aod 

*™*y   »l     Further  Directions 

Saturday  10— Petitions 

Monday 12 — Causes  and  Claims 

Tuesday IS— Motions. 


Vtoc-Obaaeenor  &ord  Oraawortb'a 
Oonrt. 

IT  wnmursna. 
Tuesday...  April  16— Motions 

SSlSdiJ*!'..;;::::!'}  i'«^«<"»  ^r-  Adjoumed  petitions 

Wednesday 23— Canses  and  Cbima 

Thursday .J4-Motious 

Friday   26— Petition  day.    Pctitioni 

a.h,.j..  «•/ Pleas,   Demurrers,  Exceptions,  and 

Saturday  26|     FBrth„iHr^ns 

Monday 28— Canaes  asd  Claims 

Tuesday 28— Short  Canses,  Short  Claims,  and  do. 

Wedneeday SO— Canses  asdClsims 

Thursday  ...May  1— Motions 

Friday   2— Petition  day.    Petitiona 

cu>n»i..  «/Pleaa,  Demurrers,  Bxceptlona,   and 

«**«*^IV  'i     Further  Directions 

Mondi^ S— Causee  and  Claims 

Tneeday 6— Short  Canses.  Short  Claiau,  and  do. 

Wednesday  7 — Causes  and  Claima 

Thursday 8— Motions 

Friday   »- Petition  day.    Petitiona 

«->«^  "{^^S.^rSKXna""*'^  "^ 

Monday I^— Causes  and  Claims 

Tuesday 13— Motions. 


Vtoe-ObmneeUor  Tam«r*s  0«iirt. 


Tuesday...April  16— Motions,  Causes,  and  Claima 
Wednesday 16  {^•^^^'-    ^•^t'oM.  0«<»«^«d 

^s;X-:;::;:S}c— -"o— 

TbursdsT Si— Motions  and  ditto 

wuj—  ../Unopposed  Petitiona,  Short  Causes, 

""■•y  "1     Short  CUims,  and  Causes  ft  Claima 

Saturday  .ST) 

Monday 28  ^Causes  and  Claiins 

Tnesdv M) 

•nr^„^.A^        ^/Heaa.Deraurrers.'Bxceptions.Fnrtber 

Wedneed^ .W  |     Directions,  Causes,  snd  Claims 

Thursday  ...May  1— Votiona  and  ditto 

juu.,  ./Unopposed  Petitions.  Niort  Cansee, 

"""1    *\     Short  Claima,  and  Canses  ft  Claims 

Saturday  S^ 

Monday S(  Fleas,Demnrrers,Bxoeptions,Fuithsr 

Tuesday 6  f    Directions,  Causes,  and  Claima 

Wednesday 7} 

Thursday 8— Motions  and  ditto 

p-jj.-  ./Unopposed  Petitions,  Short  Cansee, 

'    I     Short  CIsims,  and  Causes  ft  CUims 

fl>hi*.i.«  •.  f  Pleas,Demurrers,Exceptions,Fnrther 

^••""^y  ^"i     Dii^ctions,  Causes.  ^dChlims 

{Petition  day.    Petitions,  Pleas,  De- 
mnrrers, Exceptions,  Further  Di- 
rections, and  ditto 
Tuesday IS — Motions  and  ditto. 


Ootirt  of  ^aeen'a  Beneiu 

Sittings  upointed  to  be  held  in  Middleeex  and  Xjoadon, 
before  tlie  Riitht  Hon.  lord  Caktbbu,  in  and  aitar 
Easter  Term,  18S1. 

XIDDLUXX.— Iir  T»H. 

First  sittinir — Thursday,  April  24,  and  following  di^,  at 
eleven  o'clock,  for  short  defended  and  undefended 


Second  sitting — Monday,  April  28,  and  following  days, 
at  elereu  o'clMk,  for  short  defended  and  undefended 
causes. 

Third  sitting— Saturday,  May  10,  at  half-past  niaa 
o'clock  precisely,  for  undefended  canses  only. 

APna  TXBic. 

Wednesday,  May  14,  at  lialf-past  nine  o'clock. 

u>aBair.— iir  txbii. 

Sitting  Monday,  May  12,  at  ten  o'clock,  for  short  defended 

and  undefended 


ATTXa  ISXK. 

Thursday,  May  16,  to  adjourn  only. 
IT.B.  The  hours  or  attendance  at  the  Marshal's  ofBce  of 
this  court  will  in  (tatnre  be  flrom  elereu  till  4Te  daring 
Terra  and  sittings,  and  from  elcTcn  to  two  durfaig  the  rest 
of  the  year,  _____ 

CEOWir  PAPER. 
Saturdaf,  AprU  ISIh. 
FertsMre— Beg.  e.  Edmund  Oodfirey  and  Others 
JfoaelUitep— Beg.  e.  Manchester  and  Sooth  Tancashire 

Baihray  Coimiany 
Xiddlt—a—Tht  Attomey-aeneral  e.  The  Gireat  Westam 

BanwayCompany 
Xoaeaslkirs— Beg.  e.Tbe  Lancashire  and  Yorkshire  Bail- 
way  Company 


Xoadm- Bag.  e.  John  Bessatt 

„        Beg.  e.  Same 
CVnairidbe— Beg,  t.  Thomas  Oowatd 
JiodkefCsr— Beg.    (on   pros,    of  Whiston)  e.  Dsaa  sad 

Chapter  of  Boehestfrr 
7i>rfaUr*— Beg.  (on  proe.  of  Appleyard  and  Another) ». 
■Hie   Loudon   and  ITorth-Westem  Baihray 
Company 
„  Beg.  (on  pros,  of  Orerseers  of  Poor  of  Wske. 

Add)  e.  The  Orerseers   of  the   Poor  <t 
Leeds 
„  Beg.  e.  Inhabitants  of  Maurice 

JZeamnr  Ifordt— Beg.  e.  William  Tolhnrst 
Xeal— ^Beg.  v.  WilUam  BUea 
JTuf^kssx— Beg.  (ou  pros,  of  Pariah  of  St.  UasylebOM)  s. 

Inhabitants  of  St.  Paacrae 
PmiinilwUr*- Beg.  r.  InhaUtaata  of  St.  Mary 
W.  X.  rentsUrs— Bee.  (on  proeecotion  of   tovuiUp  cC 
Sheffield)    v.    InhabitanU    <tf  Ak- 
monton 
£MdMi— Beg.  e.  Joe.  Jaa.Weleh  and  Others 
W.  B.  FerMUn— Beg.  e.  InhabitanU  ofOasett 
XoaeasWre— Beg.  e.  Inhabitanta  of  Wooldale 
JToi/oU:— Beg.  v.  Norfolk  Bailway  Companr 
BrmnsWcw— Beg.  r.  Inhabitants  of  UaneUr 
Jfaadlester^Bas.    e.  .Inhabitants    of    BhaTingtoa-ensi- 

Oreeby 
XoaeotUre— Beg.  e.  Jae.  Booth  (oonr.  2Stii  Jane,  IM) 

„  Beg.  e.  Same  (6th  Aug.  I8») 

ChtMn    Beg.  e.  John  Dale  (BaU  ofMolyneox) 
NBW  TBIAL  PAPBB. 
Standing  fbr  the  Judgment  of  the  Court. 
Sea,^iir4— Lord   Campbell.    Doe  dam.    Shalknft  sad 
Another  v.  Palmer  and  Wife  and  Aactker 
FOB  ABBAiraEMBKT. 
SMm-  Tena,  1848. 
Xea(— Lord  Daaman.    Doe  dem.  Warren  and  Anathste. 
Brydgea.    Brydges,  tenant 

JtUkaeisMS  Ttrm,  1861. 
JauMsHf— CresaweD,  3.    Beg.  e.  Henry  IVisniisna  sad 
Others 

SU^ff  TtfWf  1861. 
JfiiTdlnss.— Lord  Campbell.    Bag.  e.  Curtia 
Zoadsa.— Lord  Campbell.    Oowlea  «.  Caahmaa 
„         Lord  Campbell.    Slerewright  e.  ArchibsU 
„         Lord  Campbell.     Blam  r.  Korth  Wcutsta  Id- 
way  Oompaay 

IVied  durinf  IBIarf  Ttrm,  18S1. 
Jtiddtsssa.— Bile,  J.    Doe  dem.  Page  v.  Page 

SPECIAL  0ASB8  AND  DSMUBBEBS. 

Standing  fir  Oe  Jmigmnt  tiftk*  Oomrt. 

Wallla.— The  Master,  Wardens,  fte.  of  the  Oompaay  ef 

Tohaaoo-pipe  Makers,^  fte.  e.  Loder,  the  younger,  dsm. 

tbrArgmmemt. 

Bhsrpe  and  Co.— Taiiatoa  e.  lidd^  and  *nn«h«r,  ifaeiit 

case  from  Chaaoery 
Sevell  and  S,— EIk>ott  e.  Lewis,  special  ease 
lAwrence  and  Co.— The  Sunderlaad  Marine  Lworaaes 
Companye.  Kearney  and  Another,  error  flrom  Ooort  of 
Pleas  ofDnrfaam 
BntdilTe.— Oabriell  and  Others,  execaton,  fte.  e.  SaUk 

and  Othcra,  special  case 
Stanley.— CorbeM,  esq.  s.  Msseey,  aimt  of  jndgmeat 
Husey  and  Co.— Earl  of  Chioheater  s.  Hall  sad  Aaothsr, 

special  case 
Gough.— tJlorer  «.  The  North  Stailbrd  Bailway  Compaay, 
lialTcrdict 

le. — Smith  and  Another  r.  Losh  aod  Others,  svaid 
Moriee,  clerk,  executor,  &c  «.  Clarke,  execator. 

Maples  and  Co.  — Gibson  and  Another  r.  Venoa  and 

Another,  dem. 
Brigge  and  Son. — ^Weddell  e.  Bobinson,  special  oaae 
B.  Turner.— Lowndea  e.  Bari  Btamlbcd  and  Warriagica, 

dem. 
Pemberton  and  Co.— Lord6eynonr*.MorreIl,ivecialcais 
Brackenridge.— Blair,  adminSatralor,  fte.  of  Bnoklsy,  t. 

Onnond  and  Another,  exeontors,  fte.  special  oaae 
Tatham  and  Co.— Baker  e.  Shadbolt,  dem.  to  pUnUri 

declaration 
Same. — Same  «.  Same,  dem.  to  defendant's  plea 
Weeks. — Doe  dem.  Daries  e.  Daries,  special  ease 
Abbott  aad  Co.— Watldna  e.  The  Great  Korthem  lUhi^ 

Compaay,  dem. 
Lowndee. — Shrimpton  e.  Toong,  sued  with  othan,  den. 
Upward. — Booper  e.  Loftos,  dem. 
Philpot.— Cooke  e.  Cunliffe,  bart.  and  AnoUier,  wfeU 

eaaefhim  Chancery 
CattUn.— Bains  e.  Woolryeh,  secretary  of  the  MetmpcBau 

Oommissioneia  of  Sewers,  dem. 
Beckett.— Philips  e.  Browne,  dam. 
Marvstta.- Doe  dem.  Farsey  v.  Hemming  and  Otban^  ip^ 

oialcase 
Wlieelock.— Tslpy  and  Another,  assignees,  fte.  «.  Oskley. 

special  caae 
Tooog.— The  Irish  South-Eastem  Bailway  Oaapaay  s. 

Cknson,  dem. 
Hudson  and  Co. — Graham  and  Others  r.  Young,  dem. 
Berkeley.— Aeraoun  and  Another  e.  Hemsmaa,  spcdal 

oaae 
Wright.— HoU  e.  Daw,  dem. 
Lewu. — Cooper  (a  pauper)  v.  Gardner,  dem. 
Scott  and  Co.— CoUett  e.  London  and  North  Weaiatu 

Bailway  Company,  dem. 
J.  and  C.  Boffers.— Johnson  e.  Clark,  dem. 
TUson  sad  Co.— Stodhert  and  Another  r.  L^fitor  Talky 

Bailway  Compear,  dem. 
Smith  aad  Son. — Murray  e.  Bohn,  dem. 
Dyer  aad  Co.— Bernard  e.  Bheldnan,  <  dministratrix, fte. 

dem. 
Pitmaa. — Uord  c.  Blackburn,  dem. 
Same.— Lloyd  e.  Ftraaee,  dem. 


OommoB  Beneli. 

Sittings  appointed  to  be  held  in  Middleeex  and  London, 
before  the  Bight  Hon.  Bir  Jour  Jxans,  in  an  ~ 
Easter  Term,  1861. 

U  TSBIC— imDLlSXZ; 

Friday,  April  26. 
Friday,  May  8. 
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im»  T>«if. 

W«dB«id»7,  lUf  14. 

nr  nnt.— tomoir, 

TiiMa*7,  AptQ  It. 

ToMdkj,  tUj  6. 

AITBB  nnc. 

Iliandsjr,  Hay  IS. 

ir.B.— Th*  Conrt  irill  lit  u  tm  o'eloek  In  th«  fonnoon 

on  eneh  of  the  dara  io  Term,  and  at  half<paat  ninepre- 

fiiael^  on  eaeh  of  tbe  Amy*  after  Term. 

The  oaoaet  on  the  liat  for  each  of  the  abore  nttinff  dm 
in  Temi,  if  not  ditpoaed  of  on  tboee  da7a.w01  be  tried  bf 
•4jainaient  pa  the  dsjt  fi>Iloirin(  each  of  mch  sitting 
dare. 

On  Thnndar  the  16th  of  Mar.  in  London,  no  eaniea  «01 
h»  tried,  bnt  the  Conrt  wQl  actjonm  to  a  Itatora  day. 

Tka  oflloe  of  the  Manhal  and  Aasodate  it  at  the  Lord 
Chief  Jaitioe'i  Chamben,  BoDs-farden.  Chaooery-lane. 

Honn  of  mttendaaoe  dmrinit  Term,  and  nttiiiga  after 
Term,  will  in  Ihtnre  be  from  eleren  to  flre. 


BBVANBT  PAPBB— BKLIBOKD  BULBS. 

To  Fint  Dttj—St  Charlae  Stoart,  gent,  one,  fte. 

NKW  TBLALS. 

MMuMelmat  Tirm,  lUB. 

airrqr— Hamilton  e.  Coohrana.    To  itand  ortr:  partiea 

in  oonrte  of  arranging 

SUory  Tars,  1851. 
Zaniom    BonthaJl  v.  Bigg. 

CUB.  ADV.  TULT. 
The  ■aatrlo  Telegraph  Companx  v.  Brett  tod  Another. 
SBICUBBBB  PAPBB. 

BoUaaon  and  Uxor  v.  Hai^pda  of  Biiatol  and  Olhen.    /• 

Bawley  and  Another  v.  Kent 
Booper  v.  Loftna. 
Tuudaf.ApnlKt  ^ridaf, Xafti  a»i Tttdag, Ilajr (. 


O0Vrt  of  BxdMQIMF* 

Sittinn  at  Kin  Prioi  in  Hiddleiez  and  London,  before  tiM 
Bight  Hon .  Sir  Faasnios  PoLUwz,  in  and  after  Baater 
Tonn.  1851. 

nr  TUX.— mssLsnx. 

lat  aitting,  Wedneedaj,  AprQ  10,  for  nndelbnded  oaosea 

onl^i  and  for  defended  eaaaaa  on  Wedneedaj,  April  J3. 

2nd  ritting,  Tneedaj,  April  28. 

3rd  aittiBg,  Tneaday,  May  «. 

tmrn  TSBic. 

Wedneada7,Xa7l4. 

ur  nnc.— LonoT. 

lat  sitting,  Mondar,  April  IS, 

2nd  aitting,  Hondaj,  lUj  6. 

imn  nut. 

Thniaday,  Mar  15,  to  a^joom  o^. 

n»  Court  win  not  sit  at  VUi  Prina  from  Tnnradajr,  17th 

April,  to  Pnasdar,  22nd  April,  hoth  dayi  inolnsiTS.    The 

Oonit  will  ait  daring  and  alnr  Term  at  ten  o'oloek. 


siRxvofl  vins. 


TnaadayApxau 
Wedneedaj- ...  IS 
lliniadar ......  17 


Wednesday- ...  23 

Thnradn M 

TtUMj ...26|SpaeU 


Perempto^  Paper 
after  Motions 

Uotiona  and  Par- 
emptor7  Paper 

Motions  and  Kew 
Trial  Paper. 


Batoidajr ... 
Monday 

Toeaday  ... 
Wednesday 
ThnndnyMay 

Ikiday 

Satorday  

Monday   ...... 

Tneaday  

Wadneaday ... 
Thniaday 


Friday  .... 
8a*araay  . 
Monday  . 
Tneaday   . 


.10 
.11 

.ul 


SM  Print. 
IQdd.  lat  sittiBf . 


Caaea 
Demurrers. 
.  ZSlMotions    and    ITew 
Trial  Paper. 
......  28  Denmrrera  and  Spa- 

eial  Cases. 
28|lirrors,  Motions  and 

ITew  Trial  Paper. 
aOJSpedal    Caaea     and 
Demarren. 
Motiona    and    Baw 

Trial  P^per. 

Demnirers  ud  8pa> 

aialCasee. 

3|0n>wn  Cases,  Motns. 

and  N.  Trial  Paper. 

^peoial    Caaes    and 

Demnrren. 
Motions    and    ITew 

Trial  Paper. 

Demurrers  and  Spa- 

oialOasM. 

8  Motions    and    Jltm 

Trial  Paper. 


London  lat  sitting 
Midd.  2nd  sitting 


London  2nd  sitting 
Midd.  Sid  aitting 


Mehewe.Bone.    Order  of  BialPrins. 

01»  and  Others  e.  Bnifard  and  Others.    Order  of  V.  C. 

Wigram. 
Oannan  and  Others,  assignees,*.  The  South  Eastern  Bail- 
way  Company.    OrderofWightman,  J. 
The  ureal  Northern  Bailway  Company  v.  The  Manchester, 

SheSald,  and  linoolnshire  Bsilwaj  Company.    Order  of 

T.  0.  Kidght  Bmce. 
Dickinson  nd  Another  v.  The    Grand  Junction  Canal 

Company.    Order  of  the  Master  of  the  Bolls. 
DBMUKBES  POB  ABOUMBITT. 
Fairleaa  and  Others  e.  The  York,  Newcastle,  and  Berwick 

Baflway  Company 
Key  e.  Nimbler 
Bank  of  Aiutralaaia  e.  Fraser 
JoDye.  Cook 
Stocks  and  Others  a.  May or,^  Aldermen,  and  Bnrgeseee  of 

the  borough  of  HaUfaz 
Woodham  e.  Earl  of  Lirerpool 
Kirk  e.  Unwin  and  Another 
Dererooz,  exor.  Ac.  v.  Emery 
Bland  e.  Cowley  and  Another 
Lancaster  «.  Eaatem  Union  Bailway  Company 

ITBWTBUL  PAPBB. 
Lafond  and  Another  e.  EIHs,  2nd  May,  1850 
Korth  Western  BaOway  Oompkay'e.  M'Michael,  10th  and 

11th  Febmary,  1851 
Bmbrey  and  Another  v.  Owen,  11th  Febmaiy,  1851 

SPECIAL  CASES. 
O'Brien  v.  Lord  Kenyon  and  Other*.  I3th  Not.  1860 
BaUi  V.  Denniatown  and  Others,  17th  Jan.  1851 

DEMUBBEBS. 
AJDmaen  e.  Priest  and  Others  (sued  with  another),  20th 

Not.  1860 
BOsa  ».  T^,  26th  April,  1860,  and  20th  Jan.  1851 
NEW  TRIAL  FAPEB. 
Ar  argummt,  moetd  XickailmaM  Ttrm,  1850. 
MiJUZsMz^Lord     Chief    Baron.     Halt    e.   Baxendale. 
Chambers 
„         Lord  Cliiaf  Baron. — ^Breaaard  v.  Brotherton 
and  Others.    Lash 
Xowfea— Lord  Chief  Baron.    Wood  e.  Bowdiffe.    Hnm- 

„         Lorn  Chief  Baron.    Baker  e.  Boddington.    Mel- 
liah 
lfuMI<«»— Mr.  Baron  PlatL    Beldon,  jon.  e.  Campbell. 

Crowder  

„        Mr.  Baron  Piatt.  WUki  and  Another  e.Wyatt. 

Bnmie 
„         Mr.  Baron  Martin.    Longmeid  and  Wife  e. 
HoOiday.    Watson 

Morui  BUary  Term,  1861. 
„        Lord  Chief  Baron.      Billen,  Administratiiz, 
Ae.   V.    Kggrastaff  and  Another.     Sir  F. 
Thesiger 
„        Lord   Chief  Baron.    Leneghan   e.   Capone. 

Crowder 

„         Lord  Chief  Baron.  Laidlawe.  Leach.  Knowlea 

„         Lord  Chief  Baron.      Spradberg   e.   Gillsin. 

Lnsh 

Xoadm.— Lord  Chief  Baron.     Oreat  Western  Railway 

Company  «.  Bodd  and  Others.   Sir  F.  Thesiger 

„       Lord  Cliiw  Baron.    Orapes  s.  Bnnney.    Sir  F. 

Thesiger 
„      Lord  Chief  Baron.    Grapes  r.  Banner.    Keating 
„       JjotA  Chief  Baron.     Graham  and  Othera,  As- 
signees. &e.  V.  Isemonaer.    Crowder 
„       Lord  Chief   Baron,     Weare    and  Another  v. 

Bamett.    Knoiriee 
„       Lord  Chief  Baron.    Morgan  *.  Whitnore  and 

Others.    Watson 
„       Mr.  Baron  Piatt.    Barmester.P.O.  Ae.«.Norris, 

ofltoial  maosger.    Crowder 
„       Mr.  Baron  Piatt.    Graham  and  Others,  aaaigne**, 

fto.  e.  Mason.    Peacock 
Xofd  qfl*r  tXt  Fbnrlh  Dot  ^f  Hilarf  Tirm,  1861. 
MUilnt*    Mr.  Baron   Martin.     Smith  a.  Sterens  and 
Another.    B.  Jamea 
„         Mr.  Baron  Martin.    Smith  e.  HoweU.    Bram- 

well 
„         Mr.  Baron    Martin.     Jeakes   and  Another, 

aieenton,  e.  White.    Borill 
„        Mr.  Baron  Martin.    Beade.Legard.    H.  HiU. 
Jeaisa    Mr.  Baron  Piatt.    White  and  AnoQiar,  aasigneea, 
fto.e.  MaUeU.    Saijt.  Miller 


FBBBMPTOBT  FAPEB. 

To  b«  called  on  the  1st  day  of  the  Term  after  the  motion, 
and  to  be  proceeded  with  the  next  day,  if  neoeasary, 
iMfore  tbe  motions : — 
Jan.  17.— Jones  and  Other*  i.  Harrison 
24.— Blair  v.  Jones 

29.— Cunningham  «.  Hudaon,  aarigaaa,  Ac. 
SPECIAL  CASES  FOB  ARGUMENT. 
So*  dem.  Pottow  and  Another  v.  Tucker  and  Another. 

Order  ofAlderson,  B. 
See  dem.  Patridt  and  Others  r.  Dnka  of  Beaufort.  Speolal 

verdict. 
The  TauzhaD  Bridge  Company  >.  Sawyer.    Order  at 

Alderaon,  B. 
Simpson  e.  ISarl  of  Carlisle.    Order  of  Nisi  Print. 
Montoyd  and  Others  e.  The  London  Assnranea 
Order  of  Chief  Baron. 
NEW  CASES  BNTBBED  FOB  EA8TEB  TXBM. 
ICkikalthwsit  e.  Winter.    Order  of  Alderaon,  B. 


NECROLOGY 

OP  LCOISLATORS,  MAGISTRATES,  AND  LAWYERS. 

MR.  RUSBTON. 

It  b  wtth  feelings  of  the  profovnilett  refpret  that  we 
annoance  the  £ath  of  Mr.  Bdward  Ruhton,  the 
ttipendiarT  magistrate  for  this  baroa|h.  This  me- 
lancliolj  erent,  the  result  of  a  short  Dot  aerere  ill- 
neM,  took  place  at  hia  residence,  Parkside-hoose, 
this  morning,  at  half-past  seven  o'dock.  The  death 
of  this  genOeman,  who  was  so  welt  known  and  so 
Ughly  respected  hy  all  persons  in  the  town,  must  be 
looked  upon  at  a  loss  to  the  whole  community. 
Amid  the  extended  circle  of  hit  more  intimate  and 
piiTate  friends  the  sad  event  is  one  which  will  excite 
welinp  of  the  deepest  emotion  and  sorrow.  The 
name  of  Riuhton  it  historic  in  the  town  of  Liver- 
pool, and  has  ever  been  associated  with  all  that  is 
elevating  in  its  tendencies,  noble  in  its  aims,  and 
liberal  in  its  action.  The  deoeaied  was  in  the  57th 
year  of  hit  age.  He  was  appointed  stipendiary 
magistrate  of  Liverpool  on  the  16th  of  May,  1838. 
He  dtscharged  hit  oneroos,  deUcate,  and  difficnlt 
duties  with  snch  firmness  and  impartiality  as  to 
secmre  the  approbation  and  confidence  of  his  brother 
jas,iaes  and  tiie  general  body  of  the  people,  as  well 
as  to  call  forth  the  nnqnalified  commendation  of  the 
Jodget  of  the  land.  On  Monday  week  Mr.  Rothton 
hada  slight  attack  of  gout  in  the  left  foot,  bat  he 


continued  to  attend  the  police-conrt  dailv  op  to 
Friday  last,  when  be  had  a  long  sitting.  The  tame 
night  be  wat  seiied  with  goat  in  the  stomach.  AAer 
active  treatment,  the  alarming  symptoms  were  sidi- 
dued,  and  he  went  on  favonru>ly  till  Tnesday  morn- 
ing, when  a  slight  blush  of  erysipelas  was  observed 
on  the  side  of  his  nose.  He  contmaed  in  that  state 
up  to  Wednesday  afternoon,  about  three  o'dodc, 
when  the  disease  began  to  spread  more  formidably, 
and  he  sank  rapidly  under  this  very  painfol  malady. 
The  flag  at  the  Town-ball  is  now  flying  half-mast 
high,  as  a  token  of  respect  for  the  deceased. — Liter- 
pool  Mercury. 

BIRTHS,   MARRIAGES,   AND   DEATHS. 

BIBTH8. 
BxTUS.— On  the  6th  inst.  at  Bpringfleld,  Eeigate,  the  wlfo 

of  Thomas  Heniy  BayUs,  esq.  ofthe  Inner  Temple,  of  a 

son. 
Baiarowa.— On  the  7th  inst.  at  No.  3,  Eceleaton.a(]nan, 

the  wife  of  Henry  Fox  Briatowe,  esq.  barriatar-at-law, 

of  a  son. 
DiBas. — On  the  6tb  ioat.  the  wife  of  John  Dabb^  eeq: 

aolicitor,  Stamford,  of  a  daughter. 
Habxisoic.— On  the  30th  ult.  at  Sutherlaad-plaee,  Bay*. 

water,  the  lady  of  Bdward  M.  Harriaon,  eaq.  barrister- 

at-law,  ofaaon. 
SLoria.— On  the  Mh  inst.  at  7,  Sonthwick-plaoe,  Hyd» 

park,  Mrs.  Lindsay  Bloper,  of  a  aon. 
MABBIAOE. 
Mooxx,  Thomas,  esq.  assistant-sureeon  6th  regt.  of  In- 

fantrr,  Scindia's  Contingent,  to  Louisa  Cort,  youngeat 

daugnter  ofthe  late  Conugsby  Cort,  esq.  soUoitor,  Lon- 
don, on  3rd  Feb.  at  Lullutpore. 
DEATHS. 
Anixs,  Mary,  third  aorriTiog  danditer  of  the  late  John 

Adams,  esq.  formeriy  of  Peterwell,  Cardiganshire,  and 

many  years  M.P.  for  Carmarthen,  on  ihjs  4th  inst.  at 

Frant,  near  Tunbiidge  Wells. 
Bswians,  Jane,  relict  of  the  late  Rer.  Tincent  Edwards, 

Ticar  of  Broomfleld,  Essex,  and  eldest  suTTinng  sister  ox 

the  late  Lord  Chief  Justice  Tindal,  on  the  1st  inst.  at 

Chelmsford. 
LjLVsnowxx,  Marchioness  of,  on  the  3rd  inst.  at  Bowood; 
liinnxLL,  George,  esq.  banker,  on  the  3rd  inst.  at  Sutton, 

near  Hall,  aged  79. 
LurxLUxa,  Bobert,  esq.  on  the  4lh  inst.  at  Upper  Tnlsa- 

hill,  aged  85. 


jdURNAL  OJF_PROPERTY. 

MONEY  MARKET. 
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3  V  Cent.  Reduced  Annuitie^ 
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THE    GAZETTES. 
ISankriipt*. 

OaaUt,  J/ril  8. 
Cox,  WiiuiH,  slock  and  share  broker,  Blomfleld-I»moe, 

Hamw-road,  April  18,  at  eleren,  May  20,  at  twelre, 

Baainghall-st.    OIT.  as.  Graham.     BoL    Bye,   Goldea- 

aqnar*.    Petition,  April  4. 
Hill,  Jakxs,  Hnendraper,  Holcombe  Bogna,  DeronsUre, 

April  18  and  May  12,  at  one,  Exeter.    OIT.  as.  Hema- 

man.    Sol.  Force,  Exeter.    Petition,  April  4. 
Honaox,  Jakxs  Txokas,  com  merchant,  Wellingborough, 

Northamptonshire,  April  19,   at   eleven.   May   20,  at 

twelra,  Bssinghall-st.    OS.  as.  Nicholsan.    Sols.  Law- 
ranee  aad  Oo.  Old  Jewry-chambers.    Petition,  April  5. 
JoxBS,  Oxoaea  Faxsxnicx,  surgeon.  Best  Dsley,  Berk- 

abira,  April  16,  at  eleven.  May  20,  at  twelre,  BasmghaU. 

St.    Oir.  as.  Groom.    Sols.  BayUs  and  Drewe,  Bedooat- 

St.    Petition,  March  20. 
M'LxAX,  Joaic,  coounission  merchant,  LiTerpool,  April  17 

and  May  22,  at  eleren,  LiTerpool.    Off.  as.  Bird.    Sols. 

Littledsle  and  Bardawell|Ii«erpooL    Petition,  April  i. 
PxAon,  BoBXXT,  butcher,  Thomey,  Cambridgeehire,  April 

17aadMayl6,atone,Badnghan-et.    Off.  as.BelL  6ol. 

Robinson,  Sonth-eqnare.  Qray'a-inn.    Petition,  April  7. 
BoBiKsov,     WiLLtAJC,    com    factor,    Otington-aqnaze, 

Brompton,  and  Trinity-aqnare,  Tower-bill,  City,  April 

18,  at  twelve,  and  May  20,  at  eleren,  Basinghall^t.   Off. 

a*.  Pennell.    Sol.  Bennett,  FumiTal'a-inn.     Petition, 

Aprils. 
Skblui,  Gxoxob,  silversmith,  High-*t.  SbtdwaD,  April 

17  and  May  16,  at  two,  Baainghall-st.    Off.  as.  BaU. 

Sols.  Ikylor  and  ColUnson,  Oreat  James^t.  Bedferd-iow. 

Petition,  March  10. 
Stocxxisqi,   Gxoxox,  draper,  Oxford.st.  April  15,  at 

two.  May  20,  at  eleven,  Basinghall.st.  Off.  as.  Edwaras. 

Sol.  Lawrence,  Bresd-st.Cheapside.  Petition,  March 20 

OazttU,  April  11. 

Anxxws,   WiiLiAH,  oommiasian  merchant,  LiTerpool, 

April  14  and  May  12,  at  eleven,' Liverpool.    Com.  Perry. 

Off.  as.  Morgan.    Sols.  Anderson  and  Collins  (and  not 
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Vniuma,  u  before  idrcrtited),  OMtle-street,  Urer- 

pooL    Petition,  Much  16. 
Oat>,  Tboimi,  innkeeper,  Huner,  and  ifnaier.   Sooth 

Kilworth,  Leioeetenhire,  Ajpril  Uand  May  U,  *t  twehe, 

Birminghem.     Oom.   Duuell.    Off.  at.  Valpj.     Bole. 

W.  F.  und  C.  E.  Wntialaw.    Petition,  April  4. 
pBUDD,  Wn^Lijiac,  draper,  Bamiler,  Yorkshire,  Hav  1  and 

S2,  at  eleren,  Iieedfl.    Con.  Weet.     Off.  aa.   Yonnf. 

Sol*.  AtUoaon,  Sannden,  and  AtUuon,  Mancheater ; 

Bond  and  Banriek,  I«ed*.    Petitiaa,  Hajr  at. 
GjjasDMii,  BoBiaT,  coal   merchant,  Brompton.eqnare, 

Uiddleaei,  April  2S,  at  half-nait  eleven,  Uaj  23,  at 

•teren,  BatinghaU-it.    Com.  Fane.    Off,  a*.  Whitmore. 

Sol*.  IJoTd,    Se,    HUk-itreet,  Cheapside,   and   Cobb, 

Brecon.    Petition,  Match  2». 
Gout,    Kobxet    Etuaoif,    apotbecaiy.    Bock    Terry, 

Cheater,  April  23  and  Uajr  13,  at  deven,  UrerpooL 

Oom.  Perry.    Off.  a*.    Caienofe.    Sol*.  Duncan  and 

Bqoarej,    Sxohanga^t.    Weat,    Lirerpool.     Petition, 

Aprils. 
Baw,  Fhsxeick  BsirsT  DxvaL,  merchant  and  oommia- 

■ion  agent,  Ko.  IS,  Aldermanbnry,  London,  Hay  2,  at 

tweke.  Hay  28,  at  elaT*njB*>iagball.*t.    Com.  Fane. 

Off.  a*.  Cannan.      Sol*.  Nicholaon  and  Parker,    48, 

Ume-*t.    Petition,  April  I. 
Hnx,    WmiAK    UAmuwa,  bnildar,    Charlton-^ace, 

laliBgton,  April  28,   at  haltpa«t  eleren.  May  IS,  at 

twalre,  Biuin|||hall-*t.  Com.  Ponblanqne.  Off.  a*.  Stan*. 

Ibid.    Sol*.  Parker,  Booke,  Parker,  and  Whitebooae, 

17,  Bedford-row.    Petition,  April  7. 
HonrxLL,  Josx,  oheeaemonger,  fiS,  Loirer  Marsh,  St. 

Mary,  Lambeth,  April  19,  at  one,  Jane  2,  at  eleren, 

Bannghall-gt.  Com.  Oonlbam.  Off.aa.Niehobon.  Sob. 

Qoddard  and  Eyre,  101,  Wood.*t.  Chaapiide.    Petition, 

March  24. 
Maxk,  Jobith,  Tictnaller,  Warwick,  April  28  and  Ma;y IS, 

at  twelve,  Birmingham.  Com.  Daniel!.  Off.  a*.  Chrulie. 

Sol.  Smith,  Waterloo.«t.  Birmingham.    Petition,  April 

10. 
FowusLASV,  Oioies,  dealer  In  aeeda,  Meeth,  Deron- 

•hire,  April  26,  at  one,  May  21,  at  eleren,  Bieter.    Com. 

Bere.     Off.  aa.   Hirtzell.     Sols.    Bnrd,   Okehampton ; 

Terrell,  St.  Martin'i-lane,  Bxeter.    Petition,  April  1. 
Pbaitqlet,  William,  music  seller,  EoUestone-st.  New 

Sarom,  WilUbire,  April  28  and  May  2S,  Ba*faiehaU-*t. 

Com.  FonhUnque.    Off.  a*.  Stansfeld.    Sols.  Edward* 

and  Baddiffo,  8,  DeUhay.*t.  Weatminster,  and  Bad- 

cUffe,  Baliflbn^.    Petition,  April  3. 
BoBSOir,  OBoaaa,  inn.  horae  dealer  and  fkrmer,  Osbald- 

wiek,  Yorkahira,  May  2  and  22,  at  eleten,  Leeds.    Com. 

West.    Off.  as.  Freeman.    Sol*.  Singleton,  York;  and 

Harle  and  Clarke,  Leed*.    Petition.  March  ti. 
WiuLLBT,  BicBixD,  mcrcerand  draper,  Aocrington,  Lan- 

caahire,  Mv  3  and  16,  at  eleren,  Mancbeeterr  Off.  a*. 

Iiee'.     Sol.    Blair,    King-at.    Mancheater.      Petition, 

April?. 

BAKKErPTCT  ANNULLBD. 

Ball,  B.  smallware  manofltctorer.  Sunny  Side,  Salibrd, 
Lancaater,  April  10.  __ 

Sibflwnli*. 

QgleUU  Auigntu  angiven,  to  whom  applf  fir  tkt 

AtUuM,  3.  tarem  keeper,  ilrat,  3*.  4d.  Baker,  TStm- 
aaatle.— Ao/m,  J.  aharebroker,  flrat,  8d.  Hope,  Leeds.— 
BarrU,  W.  F.  warehoosemaa,  ttti,  1*.  M.  Stansfcld, 
London. — Xyrkf,  J.  lime  burner,  first,  Ss.  Morgan.  Lirer- 
pool.— X'Ku,  R-  woollen  maoofaotnrer,  ftirther,  Sid-  Hnt- 
£mi,  Bristol.— 0'JV»fl,C.piotore  dealer,  flnrt.SJd.  Btansfeld, 
London.- BoMnxm,  J.  bookseller,  first.  Is.  3d.  Btansfeld, 
London.— KoWinon,M.D.confectioner,  first, Ss.  lid.  Chris- 
tie,  Birmingham.— JJoaiwi,  E.  and  W.  timber  merchants, 
ilrat  *ep.  ofB.  Bound,  17*. ;  and  first  joint,  4b.  Whitmore, 
Birmingham.— Bewiotf,  B.  rictnaller,  first,  0{d.  Stanafeld, 
London.— 5fc>a«  andSoi^fsoit,  linegarmakers,  flr*t,3*.  7td. 
Oroom,  London.— 7>t6tU,  B.  draper,  first,  9s.  9d.  Stana- 
feld, London.— 7W170,  W.  builder,  first,  2s.  Bdwarda, 
London.— P>(o»,  It.  grocer,  Is.  Sd.  Heniaman,  Exeter. 
—VeaU,  C.  baker  and  maltster.  Is.  7id.  Hemaman, 
Zxeter. 

movnan  watxttB. 

Btn,  T.  2*.  2d.  Apply  at  the  Coonty  Conrt,  Ayleabnry. 

BuMer,  C.  grocer  ana  baker,  first  and  final,  6s.   Apply 

to  W.  Boberta,  offlcial  aaaignee,  Newport.— Po<e,  B.  E. 
9d.  making  20s.  Apply  to  Mr.  Fork,  solicitor,  Henrietta- 
•tnet,  Corent-garden.— Aaitt,  E.  tanner,  first  and  final, 
ll,  llld,  App&  at  the  Ooonty  Court,  Dewsbury. 

Sw  ignrntutf  (Dr  \\t  VcntSt  of  9LnH\an. 

ChuMt.JprUi. 

Smtrid^,  B.  dmggiat  and  grocer,  Exeter,  Manh  29. 

Trust*.  T.'J.  Bremridge,  gent,  and  J.  Dinham,  tea  dealer, 

Zxeter,  and  J.  T.  Faremonth,  general  menhaot,  Dart- 

ntonth.     Sols.  Mitchell  and  Ford,  Exeter.— Bnwfa,  J. 

Eocer  and  prorision  dealer,  Manchester  and  Staleyfaridge, 
arch  14.  Tmato.  J.  Moss  and  J.  Sladen,  oom  mer- 
chants, Mancheater.  Sol.  J.  Janion,  Maaeheat«r.  — 
BlIluU,  T.  T.  fanner,  neminn,  Woodneaboroogh,  Kant, 
March  18.  Trust*.  E.  F.  S.  Baader,  baiAer,  Sandwich. 
L.'A.  Pollock,  e*q.  Bamsgate,  and  H.  Bowe,]nn.  farmer, 
WoodneBboroagh.  Sola.  Sorrag*  and  Emmenoa,  Sand- 
wich.—£><i<i,  C.  grocer  and  dr^ier,  Walaham-le-Willow*, 
Snffolk,  March  6.  Troal*.  C.  Burton,  jnn.  whola«ale 
grocer,  Ipswich,  and  F.  Btrett,  warahonaemaa,  Norwich. 
Sol.  W.  flatanon,  Bory  Saint  Bdmond*.— Ifoas,  6.  whole- 
sale onman,  Edrware-road,  March  24.  Tm*t.  0.  M. 
Johnson,  gent.  Watertoo-plaoe,  Limehouse.  SoL  C. 
M'Duff.  Caetle-st.  Holbom.— A^%,  J.  carpenter.  Balder- 
ton,  Nnttinirhamshire,  March  27.  Trusts.  W.  Withers, 
gent.  Balderton,  and  J.  Bradley,  ironmonger,  Newark- 
npOn-Trmt.    Sol.  P.  B.  Falfcncr,  Newark-npon-Trent.— 

-  Jmiik,  J.  oom  merchant  aadlhnner,  Btrton  Carr,  Lincoln- 
'  diM,  March  6.    Tmala.  B.  Willows,  fanner.  East  Btock- 

with,  and  J.  Tongue,  farmer,  Blyton  Carr.  Sol.  W. 
BoUnaoB,  0*in«boKNigh. 

OmUi.Apra*. 

'    Augxtr,  J.  shoe  manulhctarer.  Maidenhead,  March  17. 

Tmat.  J.  Margetson,  tanner,  Wyld's-rents,  Bermondsey. 

'  iM.  B.  Flaws,  OH  Jewry^hambera.— AiMm,  J.  groeer, 

Oodalming,  April  1.  Trnata.  J.  Foster,  grocer,  and  B. 

-  WUtbonm,  Jan.  banker'*  olerk,  both  of  Oodalmms.    Sol. 
T.   Mellersh,  Qodnlming.— Jcaf^M,  B,  grocer,  Totten- 


ham-coDTt-road,  March  18.    Tmsta.  J.  CoIHna,  whnleaale 

grocer,  Tnmwheel-lane,  and   W.  Smith,  wholeeale  tea 

dealer,  Philpot-lane.    Sol.  F.  Drake,  BouTerie-M.  Ileet- 

at.— fbaiii;,  J.  autioner,  Plymouth,  March  K.    Traata, 

J.  Ckyton,  atationer.  Strand,  and  T.  Honlataa,  ataUOBCT, 

Patemo*ter-row.     Sol.    J.    E.    Elworthy.   Hymooth.— 

Parker,  J,  grocer,  Onalow-place,  Brompton,  March  14. 

TrusU.  W.  Hawley,  grocer.  Bridge-road,  Weatminster, 

and   J.   Ankland,   cheesemonger,   8bor*dit«h.     Sol.   J. 

!  Kempster,    Portemonth-pfaue,   Lambeth.— IPTjMlii an,  J. 

grocer  and  draper,  Auvimre  broker,  and  dealer  in  glaaa 

!  and  earthenware,  Framlingham,  Soffolk,  Manh  It.  Traata. 

1  H.  Wathen,  tea  dealer,  Fenchnrch-at.  J.  Oron.  tracer, 

I  Woodbridge,  and  J.  Hart,  grocer  and  draper,  nwnling- 

I  ham.    Sols.  C.  Berkelqr,  Lineoln's-inn-fields ;  0.  ClabbOi 

I  Framlingham;  and  J.  Wood,  jon.  Woodbridge. 


LAW   PROPERTY    ASSURANCE    and 
TBUST  80CIETT. 
SO,  Estei-atreet,  Strand,  London, 
Snbacribed  CxpUi,  26O,O00i.  in  6,000  Sharta  of  (01.  Mali. 

SIXXCTOBS. 

Balph  Thomaa  Brodmian.  esq.  Folkaatone. 

B.  Chuidler.Jnn.  esq.  Sherborne. 

Bdwnrd  W.  Ooz.  **q.  86,  Boaaell-aqaar*. 

James  Maoaolay,  eaq.  28,  Ohaneery-laae, 

Henry  Panll,  eaq.  83,  DeeonaUte-place,  Portland-plao*. 

Bobert  Young,  eaq.  Battle. 

BAjrxna. 

London  and  Weatminater  Bank,  BkMmibwy  Bnach. 

AtmRoaa. 

B.  B.  P.  Eelaey,  e*q.  Salitbory. 

James  Button,  esq.  Moorgate-street. 

OOVSULTlllS  AOTVXKT. 

F.  O.  P.  H*i«>n,  aaq.  SS,  PaUinall. 

mciojiL  omoxB. 
N,  M'Cami,  eaq.  Parliamant-atraat. 

BOLicrrox. 

William  Colley,  e*q.  16,  Boeklerabnir. 

raocroB. 
B.  Pitcher,  eeq.  Doctor*'  Commoft*. 

The  bnaiii***  of  thi*  Sodely  consiata  of  two  bianchea. 

1.  PaorBBTT. 

ASSVBANOE  OF  LEASEHOLDS,  COFYBOLDS,  AND 

LIFEHOLDS. 
ABSUBANCE  OF  TTTLBS. 

BBDEMPTION  OF  MORTOAGB8  AlfD  LOANS. 
"IIOUBITY    TO    MEMBBBS    OF     BtTILDINO    SO- 
CIETIES. 
«UAEANTEE  AND  COLLECTION  OP  BENTS  AND 

INTEBE8T.  

LOANS  ON  THB  PLAN  OF  BtTtLDINO  eOCIBTIBS, 

BUT  WITHOUT  THEIB  BISKS. 
MANAGEMENT  OF  TBU8TS. 

n.  Lira. 
AS8UBANCB    OF    HBALTHY,     DISEASED,     AND 

DOUBTFUL  LIVB8. 

QBANTINO  OP  ANNXHTIES.        

EXCHANGE  OF  PBB8ENT  ANNUITIES   FOB   BE- 

VBBSIONS.  

OUABANTEE  OP  FtDBLITY,  WITH  OB  WITHOUT 

ASSUBANCE. 

Full  particulars  of  the  adraatage*  of  Aasnranoe  of 
Propertr,  and  the  plana  and  tenna,  are  contained  in  the 
prospectnsea,  which  may  be  had  at  the  offloe,  or  from  any 
of  the  ageata. 

Fbar-J^/Ou  or  tSgUf  ptr  fid.  <if  tte  fni/Ui  will  be 
dirided  ereiy  three  yeara  among  the  poUcT-Kelder*  on  the 
participating  scale.  Policiee  on  leaaeholda,  or  for  fixed 
tenna,  proTue  that  the  hoUer,  at  any  tiaie  after  the  pay- 
ment of  not  lee*  th*a  Jte*  annual  pramiam*,  if  he  ahould 
daaira  to  diacontinBa  the  aaanraace,  may  anmnder  the 
policy,  and  ahall  be  entitled  to  reaeire  ba«k  from  the 
Socie^  the  total  amonnt  d  the  premiuraa  paid. 

Peiwna  going  abroad,  or  into  miUtarr  aarriee,  will  ha 
allowed  to  transfer  their  poUoiea  to  anouer  person  of  the 
earn*  age,  on  the  life  being  approved  by  the  Board. 

N.B.  All  policiee  effected  in  thi*  ofllce  wtn  be  iniitft- 
aiU  In  the  hand*  of  bond  Jtde  mortgagees,  pnrohasera, 
and  assignees,  and  for  the  better  se^irity  of  a  prorision 
for  famihes,  no  Ufe  assnrance  in  settlement  or  in  the  handa 
of  third  parties  will  be  aroided  by  suicide  oommittad  after 
three  months  trom  the  date  of  the  policy. 

Prospectuses,  with  table*  of  rmtea,  fbrm*  of  propoaal, 
and  ereiy  information,  mar  be  obtained  at  the  Office  of 
the  Society,  or  will  be  sent  by  post  to  any  appli^mt. 

WILLIAM  NEISON,  Actuary  and  SeoretMyw 
Tk9/oU4»iiig  ar9  tkt  AgenU  alnadg  a^poinUd: — 

Ahtrgmna^  Price,  Wm, 

Anttttl Freaeh,  Bobert 

JMotMtmdtr-If/m*  Higginbottom,  T.  J. 

AHMtrtagX  Messrs.  FrancUin 

BaUU  Young,  Bobert 

BMm-U-Uoart Measrs.  Watkina  and  Boa 

ZWto  Me*ars.BiahardaoaaDdliai*bad 

Jtratmtne...... laae,  Michael 

Braifird,  TvrtMrt Barret,  Edward  A. 

BrUf§wttltr  Prance,  Yaughan 

SMop  atarVbri   Ley,  W.  Merrimaa 

BrUM Bush,  Wm.  BarringtOB 

BMunluad OilLJame* 

(WeA>rd Batherly,  W.  V.  W. 

BrUMd 8picketi,Edw.  Ookaett 

BtWird   „....Bogers,  W. 

DUit  AUen,  John  T.  Bolt 

Blandford   FIncham,  Wm.  Col* 

BnufUy Bayward,  Alfred 

BrUpari  eondry,  F.  W. 

Bundum AOen,  B.  T. 

Barf  St.  BdmmnSt  Salmon,  Wm. 

Cumbridat   Banoe,  Henry 

OamtVari  Kinc,  W.  D. 

Cari^ Wifilaiaa,  George,  Jan. 

ChrimkvrA Droitt,  Jamee 

CMttakam OhaaiSer,  Thomaa  W. 

OmUr Hoabaad,  John  X.  0. 

ObUaamtoa Borrow,  Bobert 

QntgUiaa Hoaeley,  Oawald 

Dmiipor< Jeflbiy,  John  W. 


Darelkestor  Ooombaa,  Thoa.  inn. 

Dovtr „ Meaara,  Fain  ana  Fielding 

Sail  Strtkam GirDng,  Nathaniel 

BdMargX  ., DooglaajWm. 

BIm Baaea,  Bearr 

Fhitataiu  Mean*.  Brodbnan  and  Watte 

A«aw  Williaas,Wm. 

atoMom  Mttoar,  Andrew 

Olaascp BiggiabottcB,  T.  J. 

OtametHar  Oeona,  Wm.  Bradley 

BaltUad 8bepherd,Jnlina  O. 

AhOm .Bobarta,  Hanty 

BmU Todd,  0.  S. 

Bfflf .......He*ara.BrockBBanaBdWatt> 

JMngtim  Downea,  John 

UHMmflaa haiMh,  Bobact 

Lawnert .....Loaek,  Joha 

DiHto    Pa**ona,Jamaa 

ImmpMi Meaoa.  Carry  and  Statkaua 

JtamlM*ar Oaaua,  Chario* 

Xattiag  Wnt „.Oolkana,  Charlea 

Iferetoa-ia-irarst THaley,  Edwin 

JVmurt. Meaar*.  Lee  and  Foottit 

NnKaM*''af«m-Tp»  ...Boyle,  J.  T. 

SwiuaiM BaiUa,  John,  Jan. 

VlfmmOk „..BIIiott,  Baajamin  T. 

Poole    „,....D«nat,  ThoBua 

PeHBHi .......MioeUo,  William 

BrngtUf   Oardn«%  Jaaiea 

Sinjwood ..»Johna,  B.  Tremenheere 

Bamutf Larka,  Tbo*. 

Sktriorm    Chaadler,  Bei^  Jon. 

Saiitiary .Eelaey,  B.  B.  P.  

Soatkampbm  li«a«t«. Bdwaidaa  asdOaMI 

DiUa       Jbani.  Balfit  aad  Wamev 

Soath  reOerton .....Maatrs.  Bayward  aod  Pema 

A<«<U  „ .WahatartJ. 

Stafttitara Chitty.P.M.  _    _ 

aiKrt Me*.r*.  E.  aad  B.  F.  St»baB 

Ditto     Shepherd,  John*  O. 

Tmtatoa  » ^"'^  Oatariu*  G. 

Torriagton,  Oreat Snell,  8. 

Triag    ....!. JUthM,e.L. 

Tui£ridg,  WtlU  Me*an.BtaMaadWan 

UpmM OUard,  Wm.  Lndk>w 

Widmara Allan,  B.  T. 

Walia   Bobina.Thoa.  C. 

Wetl  MalUmg Colbome,  Charlea 

Wtmaoalk  .Thoaipaon,Wm. 

IFiaetesetr Meaara.  Bdfe  and  Warner 

Wokhtikam Soaaaaa,  Franda 

WoreeOtr  Patrick.  C.  Geo.  B.  St. 

ITateerlbaaHiiea Brown*.  AUd.  B. 

Wai^/ltld  Senior,  T. 

Wimiorai   Moore,  Henry 

Winehnter Faithftil,  Edward  WUham 

FoMoa.  ««or  Briafal Norm*n,  6.  L. 

TtovU  TiningiJamea  Tally 

*,*  Addition*  to  this  list  will  h*  announced  a*  they  an 
made. 

N.B.  The  Sodetr  «•  umolnt  BaiidlorB  a*  Afeataia 
eTerytowninth*<1MME&fdoS,fai  the  ftOomBg  F<» 
portions: — 

Towns  with  populatioa  aader   6,000  One  Ag*Bt, 

„                ,,           abore  6,000  Two     . 
For  erary  additional    10,000  On*      „ 


SOUCITORS'  and  GENERAL   LIFE 
ASSURANCE   SOCIETY. 

67,  CBAHOBBY-LANB,  LONDON. 


Church,  John  Thomaa,  e«q.  Bedfbrd-row. 
Donne,  Samuel  Edward,  eeq.  Oaatle-terrace,  Brixtoa. 
Fonblangne,  John  8.  M.  eeq.  St.  Joba'a-anwd. 
Jonea,  William,  esq.  Croaby-aqaaro. 
Maynand,  Jonas  AOania,  eaq.  T«afi*. 
Morri*.  John  Wchael,  eaq.  Hoonate-atreet  i 
MoarOyaD,  Joaaph  Noakaa,  eaq.  Cfay'a-tBB. 
Murray,  William,  eaq.  Loadoa«traet. 
Syiaaas,  Jelhiger  Ooohaoa,  aaq.  TamrU. 
I^rr,  John  Smale,  eaq.  BadfoM-row. 
Withell,  William,  eaq.  ParBaaient  alraet- 
Wordaworth,  Charka,  eeq.  Xaaavla. 
AininoB*. 
Ayrton,  W.  Scrope,  esq.  Laeda, 
Blaiidy,  John  Jaokaon,  eeq.  Beadlag. 
Oo**et,  Montague,  esq.  C<flemaa-*lreet. 
Hand,  Bobert  William,  eaq.  Btaflbrd. 
Nation,  Bichard,  eaq.  Orchacd-atreet,  Portaiaa-aqaare. 

THIS   SOCIETY  iMMenU  the  Mioviag 
adrantagea  to  tke  Aaaarad  1— 

1st.  The  security  of  a  large  tnbaoribed  capitaL 

2nd.  Exemption  of  the  aasnred  from  eH  babMr. 

Srd.  Tables  of  praminma  affording  partionlar  aamiila(*a 
to  young  Ittea. 

4th.  FoDx-Fims,  OB  Btoan  m  Ctm.  of  the  prolla 
dirided  among  the  aaaored  upon  the  partiiii|iating  r~'*~ 
without  dedoctioB  Ibr  iatenat  oa  c^iital 
ftmd. 

6th.  PoUde*  miisnTTABU,  except  in  caae  of  i 

6th.  Thi*  Society  gire*  a  maah  laeaar  ahare  of  piofitato 
the  aaaored,  and  at  a  lower  rate  M  premiom,  thaa  the 
great  majority  of  other  Wb  oSaaa, 

7th.  Partiea  wiahiog  to  aaanre  their  lire*  witbMrt  f*- 
ticipating  in  the  proAte  can  do  ao  on  a  lower  aoale  et  pre- 
miuma  than  that  of  a  large  proportion  of  other  ofieaa. 

Aaaurainna  aMy  be  eftcted  thmagh  any  raapectabl* 
Solicitor,  or  fay  apj^iaatioa  to 

C&UL»  JOKV  Onx,  Htuietaij. 

N.B.  Diieaaed  Ura*  ■*aarad  at  adequate  praanhima. 


T'XTRA  SUPERFINE  COPYING  PAPER 

2i      (expre**ly  pirspared  tot  the  lettar-copyinc  aa- 

ine*),  6*.  U,jMr  ream.    Eztm  aoparflne  Loodon  Bade 

SEALnfO    WAX,  3*.  ed.  per  ffi.     Kxtra     1         " ' 

WAFEBS,  2*.  6d.  per  lb.   flie  above  artldaa  are 

beat  that  can  be  manabctared. 

(.  F.  GaBBBBiu,  Wholeeale  Staiiaber  and  Was  Hm- 

cheat,  1,  PhOpet-kn*,  F*achn»b-*tr**t,  Tiraafcau 
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jaa/nm  Acsosi»— 

ToBanatn ..^ ~~ 

Ilw  Lord  OhMiMllor  «_ 

Xcgiatntion  of  Dewb 


tH*- 


Iba  CoontT  Court*  Ezteiidon  1 
StmatOMeaet   -.... 


Borin«w  of  rilMmwrt  ^« 

SokstM  _.>>..„,.»—~» 

Kismun — Bwaiiut; „......_.... 

Jonrr-Stoox  OMfVAim^  Law  Jamurti, 

Bitf  VaonaTTl^wm  *n  OovmiaosB . 

Oanm  Oou—    iiwOTmT  ~-..~— .~~~~. 


^^■T.  XjmuaftBiros w..»***mimi4*«. 

PBoonsxHoa  o»  I>iw  BooDrm*^ 

Lawfitadents*  Debstint  Seeio^ So 

Ootn>  FAnwM  .^ - » 

Bnm,  M*»»i»«»,  tofB  Sum »6 

Pioraan  Jocuai. „ J* 

einBm „...,................„.—»- 86 


iBo  «Nk>n  Mh  CanrMpoiilntit. 


"T.  8.  H."— n«  iVialo  •■ 


mmMaiU  oecupatkxu  ku  imtemmttd 

»B.  A.  jy."—AU  art  Jl^mutieal.     Warn 

Uft,  tut  A<  rMOMMMaNawOart  art  ai 


OM  «o/  ttparatehf 
etmtimis  ikem  ;  a  tenet  y 
ittdtkem. 
'antn't  peHapt  4t  iht 


■JTi  hate  reeeieed  to  ttaw/ leUen  (m  tke  talgiettf  Sagktra- 
iiut  4f  I>—lU<  *^^  "*  eomitfjiiid  nom  for  a  twentiea 
mart  of  Oem.  7%ctt  emMUStmut,  tker^vrt,  unitrttand 
Oat  &ej  arritid  <ffHr  aU  A«  tfaee  m  eamld  otM  to  tie 
tModwatoeeaflet.  _       ,, 

"fwmu."  it  lim^i^  «»#«  OenatyOMuteChimkle. 

«  H.  J(.  S."—n4.eamiiimiaitbM  tot  km  iori  onU  a  «■■<- 
Utttdt  tif  paptrt* 

•■Jimtn  Anoa."— IV  In^wiar  of  A«  mcMm  <<  eir- 
iahJgtjtiineal.imltflMftaoiaMekmieiaeaiutraetum 
•Ml«|M«  «  i«p«U  t«  that  aiiek  tar  iini-mifiii»<i«»t  eo»- 
aladM,  iMM%,4M  luiag  Hftrn  a  jtiigmmt  mmU  h*  Uld 
^tota  twiat  mwi  />>r  the  debt  am  vMo*  ike  Jitdfttenl 
wot  Mad;  Mom,  tht  Juifttent  it  tuaaUji  for  tomethiug 
mon,—^  tkt  eatit  oIm. 

TO  SUBSCRIBERS. 
Tie  Sntieripiitu  ta  the  emrenl  9oiume  it  due, 
amd  tiemUt  be  paid  <•  lit  eomrte  vf  tie  eneuing 
teeek,  im  mrier  to  etttim  He  aitmitaget  of  pre- 


BOiXB  OF  OHABQES  FOB  ADTBRnSEUKin'S. 
UBdesIU^  Wad* -.„.-._.«.....».- £0   B   0 

ToreToryadcUtioiulTaB'wardi 0   0    6 

AdwitiMmentt  fron  the  OoimteT  Aoidd  be  Mooimpii^od 
«tCh  on  order  open  tbe  Acnt  in  Town,  or  •  Pon-oAoe 
order  {pajtitia  st  180,  StraAyfarfhe  ■momrt. 

AdrertHoment*  ordered  fur  the  flat  page  ere  ebnved 
ono-lulir  more.  If  not  lo  ordered,  thsf  wSl  take  the 
ekaooe  of  DoritfoB. 


We  eaiiMit  — ilertetii  to  fetam  Mjeatad  eonuuiaioaiions 
WhatoTor  i«  mttnrtffd  w  InM'i^""  mnut  h»i  mthenlaeatefl 
by  the  name  and  addreu  of  the  writer;  not  necewar^r 
for  pmblioatioii,  bat  aa  a  gnaraotee  of  his  good  Mth 

Ho  notice  o^  betakes  of  aBoaymoo* '"" — 
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TO  RBADEBS. 

Notwithstanding  the  full  ezplantion  given 
in  the  first  number  of  this  Tolume,  it  teems 
that  many  mmIvs  do  aotttadentaDcl  the  altera- 
tion in  th«  MmageaOBk  of  tha  ooatMta.  It  'u 
tberafoM'  neoMwiy  to  npeat  ikat  the  rqm-tt 
art  MOW  aepwrttd/ii  poged,  go  that  they  may  be 
arranged  contiimouB^  in  the  bound  volume, 
thua  retxlariag  them  more  coovenient  for  refer- 
•nee  and  citation.  HeMoe  the  double  pagiog, 
irltiefa  appeart  to  oeeaMon  perplwcity  to  aame 
persons. 

A  portfolio  constmeted  tat  keeping  the  ifiri- 
Mons  separata  may  be  had  at  tbe  affoe  or 
throogb  any  boouellec. 


THE  CORD  CHANCELLOR. 
An  addMss  la  Icul  Chancdisr  Truro  from 
tJw  S(di<atass  of  the  metropoli*,  and  hii  Lord- 
ship's repl^i  win  be  found  among  the  Legal 
Intelligence  of  the  week. 

.  The  occasion  is  equally  gratifying  and  credit- 
aMe.  Lord  Taoxo  was  tot  many  yearia  prae- 

▼0&*  zvxz.  wa.  4ao« 


tising  Solicitor  in  London,  one  of  the  very 
body  which  now  oongntnlates  him  upon  the 
attainment  of  the  highest  honours  of  the  pro- 
fession.     His  elevation  is  another  proof,  if 
any  were  wanting,  that  the  separation  of  the 
functioDS  of  Advocate  and  Attorney,  to  break 
down   which  we  have  lately  seen   so   many 
attempts,  is  not,  as  it  it  has  been  falsely  repre- 
sented, a  barrier  set  up  by  the  jealousy  of  one 
branch  of  tbe  profession  for  the  purpose  of 
unfairly  excluding  die  other,  bat  an  arrange- 
ment designed  with  great  wisdom,  and  sanc- 
tioned by  the  ezpeiisnoe    ef  all  times  and 
conotries,  for  sseuriag  the  mast  efficient  ad- 
ministration of  justice  through  two  classes  of 
functionaries,  who  are  not  rivals,  as  represented, 
bnt   each   necessary  to  tbe  other,  and  both 
working  together  to  their  mutual  benefit,  as 
well  as  to  the  advantage  of  then   common 
clients.     It  is  by  the  general  exaltation  of  the 
whole  Profession,  resulting  from  a  division  of 
functions,  and  the  re<!<wnition  of  degrees,  from 
tbe  Silk  Gownsman  to  the  Attorney's  detk,  that 
such  men  as  Lord  TstTRO  or  Sir  B.  SuenaN 
are  enabled  to  rise  from  any  one  of   these 
branches  and  att^n   the  highest  honours  of 
tbe  state.  We  trust  that  a  system  which  wot^cs  so 
well  will  not  be  lightly  disturbed ;  and  it  is 
solely  because  we  are  profoundly  convinced 
that  the  Profession  of  the  Law  in  England  is 
indebted    to     it     for   the    loftier    position 
which    it    holds    here    than    in    any    other 
country    in     the     world,     diat     we     have 
resistso,  and  shall   continue  steadily  to  re- 
sist, all  propositions,  whsncssoever  proceed- 
ing, for  breaking  down  die  barriers  that  sepa- 
rate the  functions  of  the  diffsroit  classes,  whe- 
ther it  be,  as  in  the  County  Courts  Bill  was 
proposed,  to  permit   barristers  to  act  with- 
out the  attorney,  or  tbe  attorney  to  trespass 
on  the  province  of  the  barrister,  or  the  cleric  to 
invade   the  functions  of  both;  and  we  are 
assured,  that  by  so  doing  we  riiall  best  con- 
sult the  true  interests  of  our  readers,  by  most 
effectually  preserving  the  tiatui  of  the  whole 
profession.    That  in  this  we  are  not  actuated 
oy  any  dass  feeling,  we  trust  we  have  afforded 
the  best  proof,  in  dte  success  that  has  attended 
very  recent  endeavours  materially  to  advance 
the  welfare  of  our  professional  brethren  in 
both  branches. 

Lord  TauRo'saddressindioatesthat  the  same 
spirit  actuates  him  also,  and  that  we  may  count 
upon  his  assistance  in  any  reasonable  endea- 
vour to  promote  an  advantage  or  to  repel  an 
in««i<m.  To  his  lordship  are  the  lawyers  in- 
debted fbr  the  rejection  ef  the  daase  which 
was  to  pttt  them  and  their  clerks  upon  the 
same  level,  and  of  that  which  sought  to  com- 
pensate the  Bar  for  the  admission  of  attorneys 
as  adreofttes  by  psrmittiag  barristers  to  act  as 
attorneys.  And  no  less  are  we  indebted  to  bis 
ready  recognitiaa  of  the  cUims  which  we  pre- 
fenwd'far  a  better  lemaaeraliaa  of  the  profes- 
sion in  the  County  Oonits. 

It  is  also  greatly  to  the  credit  of  Lwd 
Truro  that  he  never  forgets  the  (act  of  his  rise 
from  a  humbler  apheie.  In  a  speech  in  tbe 
Hease  tt  Lords,  a  few  dars  since,  he  openly 
spoke  of  the  time  when  "  I  ptadised  as  a  soli- 
citor," and  brought  his  experience  in  that 
capacity  to  bear  upon  the  question  under  dis- 
cussion. In  ths  like  lone  he  answered  the 
sdicitats  who  ptesented  tlte  address.  This  is 
fnts  greatness. 

REGISTRATION  OF  DEEDS. 

Wk  are  flooded  with  letters  on  this  subject ;  a 
whole  mimber  would  not  suffice  to  centain 
them.  Place  is  given  to  two  or  three  i^  the 
sarKsst  that  came  to  hand,  bnt  sll  tbe  hUar 
arrivals  are  necesnrily  omitted. 

But  although  we  are  unable  to  print,  we 
have  read  them,  and,  we  hope,  profited  by 
them ;  and  Ae  anbstanee  of  their  arguments 
will  be  presented  in  a  more  eondeoeed  shape. 

"Hiey  consist  of  two  classes  of  objectors 


ths  first,  •  email  minority,  olqect  to  any  Mgis- '  rely  u  jwo  themselves  alone. 


tration ;  the  others  approve  a  registry,  bnt 
object  to  Lord  CAMPSBLti's  seheme  for  a 
general  registry,  snd  insist  upon  the  greater 
advantages  of  a  local  registry. 

These  latter,  for  the  most  part,  approve  our 
proposition  for  making  the  office  of  the  regis- 
trar of  births  tbe  registry  of  deeds ;  snd  the 
more  this  plan  is  considered,  tbe  more  prac- 
ticable will  It  appear.  It  combines  the  sovan- 
tages  of  economy  and  of  accessibility.  ITie 
objection  usually  preferred  against  local  regis- 
tries, the  cost  of  so  many  offices  and  officers,  is 
completely  avoided  by  the  employment  of  an 
establishment  already  existing  in  every  part  of 
the  country  purposely  divided  into  districts  of 
convenient  size  for  access  by  all  the  inhabi- 
tants. In  most  cases,  we  believe,  there  is  a 
registrar's  office  which  could  serve  the  purpose 
of  a  registry  of  deeds  for  many  years  to  come. 
Where  there  is  not  such  a  boiltfing,  it  may  be 
erected  at  a  small  cost.  Search  would  be  made 
with  facility  by  the  solicitor  concerned  in  the 
conveyance,  and  to  whom  alone  coald  that 
most  important  duty  be  safely  intrusted. 
Such  a  registry  would  impose  no  additional 
cost  upon  clients,  because  the  charge  for 
searching  the  register  would  not  be  greater 
than  that  for  comparing  the  abstract  with  the 
deeds. 

Plaasible  as  ths  plan  of  a  general  registry 
may  appear  at  the  first  wew.  it  will  not  bear  a 
moment's  examination  by  a  practical  saan  who 
knows  what  are  die  requiremeats  of  an  inves- 
tigation of  title.    It  would  not  be  safe  to  em- 
ploy an  agent  unacquainted  -with  the  property ; 
and  what  would  be  tbe  cost  of  journeys  to 
London  I  The  proposition  is  another  instance 
of  a  phenomenon  -whkk  we  have  bad  such 
frequent  occasion  to  observe, — the  extraordi- 
nary ignorance  which  prevsils  among  tbe  iaha- 
faitants  of  London,  of  the   wsnAs,  opinions, 
feelings,  snd  circumstances  of  the  inhabitantB 
of  tbe  provinces.    Nowhere  is  this  mors  re- 
markable than  in  our  Profession ;  and  projects 
for    laws   being  usually  framed  by   London 
lawyers,  and  London  intereata  done  watching 
their  progress,  and  moulding  them  to  their 
own  wishss,  sre  is  the  true  causes  of   the 
impraeticiAile  character  of  so  many  law  re- 
forms.    If,  instead  of  consulting  only  the  Law 
Institution,  which  represants  only  the  interests 
and  views  of  London,  Government  and  legis-   . 
lators  would  inrite  the  aid  of  half  a  dozen 
experienced  country  solicitors,  their  measnres 
would  be  vastly  more  practical.    Our  readers 
in  the  coaniry  would  be  indeed  astonished 
could  they  peep  behind  the  scenes  and  behold 
tbe  influences  that  are  brought  to  bear  against 
any  law  reform  of  a  diffusive  character,  and  in 
which  the  provincial  welfare  is   preferred  to 
Town  interests.    Hany  a  speach  in  the  House  , 
of  Lords   is  spoken  from   a  brief   prepsred 
in  Chancery-lane,  nor  need  we  go  very  far 
back  to  find  a  singular  instance  of  it.    The 
debate  on  the  County  Courts  Extension  Bill 
probably  surprised  our  readers  as  much  as  it 
did  the  House  of  Lords ;  bnt  the  explanation 
is  not  difficult. 

And  so  it  will  be  with  the  Registration  Bill, 
unless  the  country  solicitors  bestir  themselves. 
A  general  registoy  is  so  manifesdy  to  .the 
interest  of  the  Pnjfession  in  London,  that  a 
strenuous  resistance  cannot  be  expected  from 
that  quarter.  There  may  be  a  show  of  opposi- 
tion, but  it  will  neither  be  sincere  nor  vigorous, 
—enough  to  keep  up  appearances,  but  helping 
rather  than  endangering  the  scheme.  The 
same  influences  that  got  up  the  opposition  to 
the  extension  of  an  equity  jurisdiction  to  the 
County  Courts,  and  to  the  giving  of  the  appeals 
dwrsAiom  to  tlie  judges  of  assise,  iosirad  of 
tlie  judges  m  ba»eo,  becaiise  thereby  s  great 
deal  of  the  work  would  be  done  In  the  country 
without  the  necessity  for  sending  it  to  London, 
will  doubtless  be  openly  arrayed  against  a 
local  registry  of  deeds,  and  secretly  enlisted  in 
favour  of  «  general  registry.  We  tell  the 
country  solicitors,  thst  in  this  mstter  they  must 

We  have  been 
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nprouihed  often  for  Mterting  that  the  interests 
of  town  and  country  are  not  the  same ;  bat 
our  assertion  of  it  cannot  alter  the  fact.  Here 
is  an  instance.  The  interests  of  town  are  with 
•  general  registry,  and  of  the  provinces  with 
IomI  registries.  On  a  question  of  so  much  mo- 
ment, it  ivhbpossible  that  interest  should  not 
inflaenee  Wh'  opinion  and  action.  Let,  there- 
fore, the  MRcitors  in  the  country  fight  their 
own  battle,  under  leaders  of  their  own  choos- 
ing, and  trust  thar  cause  to  none  whose  in- 
terests are  palpably  adverse  to  theirs.  And,  as 
the  first  step,  let  them  petition  both  Houses  of 
Parliament  agahut  a  general,  and  infatxmr  qf 
a  foco/,  registry  ;  and  they  conld  not  employ  a 
better  form  than  that  used  by  the  Somerset 
Attorneys'  Club,  which  they  will  find  in  a  com- 
mnnication  on  this  subject  in  another  column. 
Our  readers  may  rely  upon  whatever  assist- 
ance we  can  render  them  in  watching  the  pro- 
gress, promoting  the  improvement,  and  appris- 
ing them  of  the  duties  to  be  performed  by 
them  in  relation  to,  the  measure  now  before  the 
House   of    Lords    for   the    registration  of 


<X)UNTY  COURTS  EXTENSION  BILL. 
This  Bill  haa  psaaed  tiia  House  of  Lords 
-widi  the  provisions  tor  securing  better  profes- 
aional  remnneration  intact.  A  sketch  of  the 
Bill  as  it  is  will  be  found  in  this  week's  sum- 
mary, under  the  department  devoted  to  the 
-County  Courts. 

Lord  Brougham  has  introduced  a  distinct 
Bill,  giving  to  the  County  Courts  a  jurisdiction 
in  Equity.  It  is  opposed  by  the  Lord  Chan- 
ceUor,  but  supported  by  Lord  GRAmvoRTH, 
and,  we  trust,  b^  a  majoiity  of  the  House  of 
Lords.  There  is  no  improvement  in  the  law 
ao  required  as  this, .  for  at  preaent  there  is 
practically  no  remedy  in  Equity  when  the 
aabject-matter  is  worth  less  than  iOOl.  Such 
a  jurisdiction  will  not  be  a  transfer  of  business, 
but  the  creation  of  a  new  class  of  business, 
wluch  doe*  not  now  exist.  Nevertheless,  it 
-will  be  actively  opposed  by  tke  imterett*  in 
London,  and  will  demand  the  active  support 
■ot  the  provineea  to  aecure  its  success. 


LAW  OF  EVIDENCE. 
Thb  immediate  urgency  and  importance  of  the 
qnestion  as  to  Regittrutian  of  Auwnmte* 
has  prevented  commentary  this  week  upon 
«iother  measure,  only  second  to  that  in  in- 
■teiest,  Tke  Law  qf  Evidence  Bill,  now  before 
4he  House  of  Lords,  but  which  we  hope  to 
consider  fiilly  in  our  next. 


SHAM  LAWYERS. 
Hksb  are  two  further  specimens,  verbatim  et 
literatim  .•— 

Blackburn  1st  April  1851 
Becka  Smith  Dr 
1850  To  Tbos  Roolden 

To  goods  ss  per  Kll  Delivered XO  10  11 

Modofn 

I  beg  to  inform  70a  that  the  above  anrn  owing 
by  yon  Most  be  Immediately  to  Me  at  My  Offlee 
IS  Clayton  Street  Bladibarn  or  an  Aetion  wilt  be 
brought  against  yon  without  any  Farther  Notioe 
Madaa  Yonis  Rsspectfallv 

Edward  Satisbnry 
__    Auctioneer  &c 

NOnCB  BEFOKE  PROCEEDING  IN  THE 

NEW 

COUNTY       [Queen's  Arms]       COURTS 

For  the  more  easy  Recorery  of  Small  Debts  and 

.  Demands,  as  per  13t1i  &  I4th  Tidoria,  cap.  61. 

I  hereby  give  you  notice,  that  nnleas  the  sum  of 

eiglit  ponn<u  eleven  shillings  and  nine  pence,  doe 

mm  yoa  to  Mr.  Webb,  be  paid  on  or  before  Thnn- 

d^^  the  ]7ti>  day  of  ApriT^lSSl.  I  ahaU  proceed 

yon  under  tits  above  Act.     Trusting  you 


THE  LEGISLATOR. 

imffrial  9arliammt. 
PUBLIC  BUSINESS  TRANSACTED. 

BILL  BKAD  A  VIBST  TIMB. 
IVodiy,  Afril  IS. 
Coronen'  Bin. 

BILLS  BBAB  A  SBCONn  TIMB. 
JPriiag,  April  11. 
Bzohsqner  Bill*  (17,7t6,000t.) 
IndemnitT, 

Xfiaf.dprUU. 
BsU  of  Ananio  Bsgnlation. 

BILLS  BBAO  A  TRIBD  THIB  AND  rASSBB. 
ITondi^.AprUU. 
BxpanaM  of  Prowootioiia. 

PRIVATE  BUSINESS  TRANSACTED. 

BILL  BBAD  A  THIBD  TIMB  AKD  PASSBD. 

A-i^.  Afiil  U. 
Anfentcin's  Bnaeh  BaOwsy 
Brutol  and  Exeter  BeOway 
WiTdiHombe  Tompike  Bosd. 

Jtondof,  dpra  1«. 

Commercial  Books  Improvement        

Oreu  Weatcra  RaQny  rPnohaee  of  WDts  and  Soounet) 
Baint  Patrtek'a  Oatliedral.  Doblio 
Sbefflaid.  Botherhan,  to.  Baflwar 
StooktOB  and  Darlington,  tc.  Railway. 

Tue$dai,  April  19. 
ShHBeU,  Botborban,  tm.  Bailwar 
Ualton  and  DrilBeld  Junction  Bulway. 

SBSSIONAL  PBINTBD  PAPBBS. 

Far.  ITmnh. 

va.  Bdneatton— Betnm 

IM.  Metropolitan  OommiNiOn  of  Seweis—Aeooaal 

18«.  National  Debt— Aoeoimt 

aoi.  at.ABm'a  Bleetion  FetiticB— IBnutas  of  tha  tf<y 

oeedinsa  of  the  Select  Committee 
190.  Bins— Lodging  Honsea 
no.    —     Bspenaeeof  FroeeooMoas,  asaSiandedfaOom- 

■liMe,  on  Be.«OBniUuent,  and  on  CoaiUar. 

ation  of  Amendments 
201.    —      Compound  Householders,  amended 
208.    —     Coalwhippers,  Port  of  London 
173.  ^ectment,  Ireland— Abstract  of  Return 
1S4.  Arterial  Drainage,  te.  Ireland— Betom 
IS7.  BaOwm— Betnm 
I9S.  Peer  Batea    Betum 
107.  Sewapapeia    Betom 
IM.  I4chtiiouae,  Ouemsey — Correspondeooe 
I4S.  Coronet**  Inqueata— Abstract  of  Betuma 
204.  Onano — Aeotnmt 
101.  81.  Alban's  Bleetioa  Petition- Wnutaa  of  the  Bio> 

oeedinia  of  the  Committee,  a  aocre^ed  Copy 
19S.'R<ie*m  Teaaela— Betom 
103.  Eanistymoo  ITnion— Correspondence 
20s.  Cbnrch  of  England  — Copy  of  vSt  George  Orey*! 

Letter  to  the  AnihMsbop  of  CantertmiT,  Ac. 
Coda,  Steam  Kan— TUrd  Beport  l>y  %  HeoiyDaBa 
Beehe,  and  Dr.  Lyoa  FlsyWr. 


without  Its  being  renewed,  he  thouriit  advaatagt 
might  be  taken  of  the  admitted  fDod  the  leaiiJ 
members  of  it  had  done.— The  Lobo  Chamcbllos 
said  his  attention  had  not  been  eaBed  to  tite  sohjeet 
of  Ids  learned  fHend's  last  observations,  bat  a*  to 
(be  renewal  of  the  eomndasbn  in  qntstkm,  tht 
Government  were  of  opinios  that  itwaaootratpne^ 
Withiespect  to  the  cases  that  had  bean  disnisaa  < 
in  the  County  Coorta,  he  had  merely  said  that  •  lB*|t 
proportion  of  titem  were  of  Ae  description  he  Ml 
referred  to  on  a  former  occashm :  and  when  Iiia  noble 
ftinid  moke  of  the  inemae  of  the  salatiea  et  tU 
jndcss,  ha  (the  Lord  CbancaUor)  had  montiaiMsd  tfat 
a  ceasidsrshln  nnaaber  of  the  esaas  dispostwl  of  by 
them  requited  no  labour. — Lord  Bbocgham  asid, 
that  one  reason  why  tiiose  eases  were  disposed  rf 
with  so  lltte  labour  was,  tiiat  tiie  judges  bad  the 
means  of'sonainiac  tiia  parties  tiMmsdvea. 

HOUSE  OF  COMMONS. 
BZPBxaB  OP  PBoaBctmon. 
TvaanAT,  April  15.— Mr.  Aolrmibv,  advaatng 
toaaoliaaMgavainths  last  iwsslnn,  «i&  a  view 
to  lessening  the  cost  of  prosecntioas,  inmntel  whe- 
ther the  Government  wMitd  bring  in  a  Bin  npoo  the 
subject  ?— Sir  G.  Gbbt  answered  tiiat  it  was  not  the 
intention  of  the  Ooverament  to  i>trodaee  awA  a  B81 
aatbe  hon.  gentleman  oontsmplatad.  TlwsBkieet 
nugfat  be  broo^t  under  the  coaaideiation  of  .ths 
Lords'  committee  to  whom-  Losd  CampbelTs  BS 
had  been  referred. 


.  I  it  prudent  to  pay  the  amount  and  thereby 
avoid  the  expenses,  to  which  you  will  otlierwiae  he 
tiaUei. '  I  am,  yours,  &c. 

''J.N.Sayer%" 
Agent  to  Mr.  Webb, 
,'  \         (II,  East-itreet,  Manchester-square, 
iptn.  Jas.  Townsend. 


■  \ys, 


thtalOOi  day  of  April,  1851. 


HOUSE  OF  LORDS. 

OOVNTT  OO0BTS. 

Fbibat,  April  II.— The  County  Courts  iiother 
Extensian  Bill  waa  read  a  third  time. 

law  or  BTIDBNCB. 

Lotd  Bbovoham  then  moved  the  seoood  tcadiac 
of  the  Law  «f  Eridence  Amendment  BHl,  and  usfsa 
its  adoption  fn  a  speech  of  some  length.— The  Loiu> 
CBANCXLLon  thought  tha  Bill  obcM  to  be  read  a 
second  time,  though  some  parts  of  it  would  be  im- 
proved by  altsratlon. — Alt^  some  Anther  discussion 
in  which  Lords  Campbsll  sad  Cbawwobth  took 
par^  the  Bill  was  read  a  seooad  time  and  ordered  to 
be  committed. 

THB  COiraTT  OOOBTS. 

Mokdat,  Apiil  14.— Lord  Bbotoram  wu  then 
understood  to  move  for  a  return  connected  with  the 
Goonty  Cooits,  but  the  iiartienlar,  objecC  of  it  was 
not  heard  in  the  gallery.  The  noble  lord  remon- 
strated agunst  the  complaints  that  had  been  made 
with  respect  to  any  increase  of  die  salaries  of  the 
Ceantajr  Court  Judgas,  and  said  that  theworinng  of 
thoae  Coarts  proved  how  Ui^  beneficial  they  had 
been  to  the  piudio.  His  noble  iak  learned  friend  oa 
the  woobsdc  bad  said,  that  ninety-nine  cases  out  of 
an  hundred  decided  in  those  courts  were  fbr  sums 
under  20s.  He  had  looked  at  the  returns,  and  he 
found  that  about  ona-tiiird  of  the  eases  were  for  sack 
sums,  but  it  appeared  also,  that  out  of  loO,000  dis- 
posed of  by  tboee  Couiti  last  ysar,  no  lees  than 
32,000  were  for  sums  above  10/.  while  he  found  that 
in  the  Courts  of  Queen's  Bench  and  Common  Pleas, 
in  the  year  1827  (we  believe)— the  last  year  ibr 
whidk  there  was  any  return— tlw  mmoer  was 
only  31,600.  There  was  another  anbjeet  that  ap- 
peared to  him  to  require  attention,  and.  that  was 
with  respect  to  the  state  of  the  criminal  law  digest. 
Nine  months  since  he  had  had  a  ootrespondenoe 
with  his  noble  and  learned  friend  on  the  wooliack, 
fai  which  Us  noble  and  learned  friend  oxpwssod 
himself  IhHy  sensible  of  the  laboms  of  the  CiimiBal 
Law  Coesndaaioa,  and  he  (Lord  Brougham)  was  in 
iMqie  that  something  would  be  done  with  respect  to 
it;  but  the  Government  bad  allowed  that  commis- 
rion  to  expire.  Everyone  wss  aware  that  the  labours - 
^  that  commission  bad  been  very  greats  and,  even 


OBDBB  or  FUBLie  BUSimSS  APTBB 

Lord  J.  RossBLL  wished  to  inform  the  Hoete 
that  he  proposed  to  take  the  seoood  readiag  of  the 
Income-tax  Bffl  the  tint  tfafaig  on  Monday,  tte  Mk 
ofApril.  He  intended  to  gWenotteathatkesbeaU 
take  tin  second  reeling  of  the  Oatfaa  (Jwra')  Bffl 
bsfora  say  ather  bnsinsss  en  the  foIlDwiag'nanday. 
U« wisbsdto  give  notioe  ftat  the  Navy  bttmates 
would  b*  faroMht  oa  on  the  saase  day.  after  the 
Oaths  (Jews')  BiU  had  been  disposed  oC  Oa  dw 
next  day  (Friday)  he  propoaed  to  go  iato 
committee  on  the  Inoome-ta  Bill ;  sad  he 
would  take  the  committee  on  the  II[<k«siiliisl 
Tities  Bill  on  the  followfaig  Monday. 
■obtmaih  law. 

Mr.  HBAi>LAM  rose  to  move  for  Oe  Mnalntomit 
Of  a  select  committee  to  ooosider  the  poHey  <f  ex- 
tending the  law  of  moftnudn.ao  as  to  iB<Ms  per- 
sons! estate,  and  generally  toeaaaiiirwkslhsrway 
altetatJaBshonldhsBMdsinthahwaaitaahctstaa- 
tameatary  or  otbsr  diapsnaatioas  in  ft  voor  of  rati. 
gioua,  charitable,  or  permaiMif  otdeets.  Tke  Warn. 
and  learned  genttenan  said,  atfbat1atoha«r  he  ihoaild 
not  address  any  lengdiened  ebeervatiaga  to  the 
House  on  the  amect  of  his  moliaa.  He  airiied 
metely  to  state  that  his  object  was  not  ooolaad  to 
any  particular  portion  of  tke  conuannity,  but  woaU 
eqnsSy  extend  to  dl  leligUms  bodies  wMacwt  datiae- 
tion.  He  considered  diat  there  ware  deCetta  ia'the 
exisiiDc  kw,  and  if  he  obtained  the  eosnmiltee  for 
wU^be  now  asked,  he  Mirvad  he  woald  to  abte 
to  bring'  ibrtnrd  taraStfeal  imptoveaaeata.- Mr.  J. 
O'CemnsLL  <was  g tod  the  proposed  lariilstina  of  the 
hottouiable  gentleman,  would  not  ha  dlraeted  acHaat 
the  Bmnan  .C^wVca  aa  disttHnMad  from  all  alhcr 
b^i^s.— The  motion  was  t%p  agraed  to  witksat 
further  diseauion. 

,   ssifAnina  pob  .ppnoimw. 

Lord  H.  Vanb  obtained  laava  to  being  hi  a  BO  to 
abolish  toMjPaid  to  oonnty  andQiker  eotoBers.  aed 
tor  prov^diij);  jfor  fhe  payment  pf  M«k  eosoosgs  by 
salaries.      , 
BMALL  tbnbmbmt  katino  ACT  AMBMBimrr  asix. 

This  BiU  went  through  00— littee,  and 
olanses  were  added  to  the  measure. 


Stamp  Drnaa  AsaiMiLATioH.— A  BSD  now  m 
the  House  of  Commons  was  on  nandsy  iaswed  to 
oontinBe  the  stamp  d  alias  for  Osas  yean,  «a4  to 
make  legutetions  for.^idleet^  and  SMMiJmc  the 


PoBLic  Salabibs.— Dnrinttba  year 
has  been  an  increase  in  the  saarias  of  MM 
of  17,124/.  8s.  7d. ;  hi  erooliwents  of  477/.  \*m.  4d. ; 
in  retired  aHowsneeror  18.0t8/.  6s.  4d.  ;  aad  ha  ex- 
penses of  I2;88W.i  maUng  a  totaler48^9»t9k.Sd. 
At  tke  same  time  dimbmflont  to  the  fbOowlag 
amoants  have  been  el&cted:— ptulea.  S1.09TL; 
emoluments,  16.285/.  ISs.;  NlUed  sHowaaoea. 
13,037/.  Ss.  3d. :  expenses,  25,36«.  7s.  6d. ;  tstal. 
105,786/.  4s.  5d.  .The  number  of  peraoaa  added 
to  public  establishmiBAts. was  499;  and  of  Uhmb  re- 
moved, 361.  . 

THE  ymAWTwm^ 


M«.  WoKTUiT,  tlte  Recorder  of  the  dt^  of 
London,  has  aet  u  example  to  all  diauMt 
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court*,  whether  at  the  Aseiset  or  at  the  Quar> 
ter  SetsioM,  b^  •  reaeire,  ao  fcr  aa  he  cao  do 
so  bjr  expoture  and  punishment,  to  pnt  down 
the  varioui  agenta  and  porters  who  freciaent 
those  Courts,  and  extort  money  from  the  iff  no- 
rant  friends  of  priaonara  oader  pretence  of 
professional  asaiatanoe. 

Bat  of  this  we  are  assured,  that  no4iln);  less 
will  suffice  for  the  security  of  prisoners,  who 
ought  to  be  protected  because  they  cannot  pro- 
tect themselves,  than  a  provision,  whichshould 
have  been  introduced  into  SirGBOBOi  GasY'a 
Prosecution*  Bill,  that  the  cost*  of  prisoners' 
defences  should  be  taxed  by  the  Court.  This 
would  effect  a  double  pnrpoae.  lt)Would  pre- 
vent sham  lawyers  from  impoainffiupon  them ; 
it  would  prevent  brief*  being  taken  from  sham 
lawyers ;  it  would  secnre  prisoners  and  their 
friend*  a|{ainst  the  enormous  charges  to  which 
they  are  sometimes  subjected  by  persons  who 
do  not  scruple  to  tell  them  that  the  chance  of 
escape  depotds  on  the  amount  of  fee.  If  Mr. 
WoRTLBY  would  complete  the  work  he  has  so 
wdl  begun,  and  parity  all  the  courts  in  the 
country,  a*  he  desntea  to  purify  the  Old  Bailey, 
he  should  prevail  on  Sir  Gbobob  Gbby  to 
insert  proviaiona  to  the  effect  above  suggeated. 

The  Proseenthms  Bn,  as  amended  by  committee, 
is  now  before  es. 

CUoae  1  nptait  the  23rd  ssotkw  of  7  Geo.  4, 
e.  64,  wUch  provides  that  ia  essss  of  misdemeanonr 
the  expenses  of  atteodance  before  the  exeminSng 
■ugistrste  shall  not  be  allowed.  See.  8  estands 
tiie  power  of  the  Ceort  to  aUow  expenses  of  pM- 
secation  to  divers  other  misdeMcaaoais.  See.  3 
empower*  the  Coort  to  allow  expenses  to  persons 
bonod  over  to  prosecute  tat  a  oonBOO  ssssalt, 
npoa  oertiAeata  of  jnstiees.  See.  4  repeals  7  Geo.  4, 
e.  64,  s.  20,  empowering  Qoarter  Sesskms  to  mtke 
regvlations  ss  to  costs  and  expenses,  and  sees.  5 
snd  6  empower  Secretary  of  State  to  make 
regulations,  aooordioe  to  wbieh  costs  of  proseen- 
-lions  are  to  be  allowed  on  certificate  of  committing 
magistrate.  By  see.  7  U  is  provided  that  tiie  Act 
ibiU  not  Intaifcie  witli  paymeots  im  respect  of  ex- 
tnordiaafy  eoan^^  diligenee,  tte.  Sec.  8  axteoda 
to  Qoarter  Brsilnai  ft*  power  abaady  vested  in 
jadges  of  aaaiaa  to  older  paysasats  in  respect  of 
sppfebcnsioii  of  ofleauerv.  tctt* 

By  see.  9  derks  of  the  peace  and  clerks  to 
joitteei  nay  be  paid  by  salary  Instead  of  by  foes ; 
bet  by  sec.  10,  in  fixing  each  sslaries  certain  bnsl- 
nea  may  be  excepted.  See.  II  providea  that  daks 
paid  by  salMiea  shaD  aecoont  for  feok  See.  12 
empowers  jastioss  in  saeh  esse  to  rssaitfas*  at  thair 
diaeretioo.  See.  13  and  U  niale  to  Middleaas 
only ;  sad  seas.  16  Md  16  to  wawaats  in  tha  Chan- 
aethlBBde. 

See.  16  pcmilis  pifcsuais  tn'etOsa  sad  be- 
raaghs  to  9«  eomttltteA  for  irM  at  the  As- 
sises in  sn  ftdjolnlog  eoonty.  Sec.  15  empowers 
iestiees  to  declare  when  gaols  or  boMse*  of  correction 
are  fit  prisons  for  persons  committed  (br  trial  j  and 
by  lec  14  prisoneis  so  committed  may  be  removed 
to  tbe  oonnty  gaot  previons  to  trial,  and  while 
noder  remov^  are  to  be  deemed  to  be  in  proper 
lenl  castody. 

See.  20  extendi  tor  this  Act  tiw  proilskms  of 
38  Geo.  3,  e.  52,  sod  51  Geo.  3,  c  IM,  as  to  the 
exeeatkm  of  sentences  and  as  to  costs  t  and  see.  21 
defiees  what  is  to  be  deemed  the  next  ajjoiaing 
eoonty.  ^^^^^^  B.  W#  C. 

Savinos  Bavks  and  TnntNDLT  Socimas.— 
A  parliamentary  paper  is  printed,  shewing  that  from 
the  6tb  Aogost,  ISu,  when  they  commenced,  to  tbe 
20th  November  last,  the  gross  amooot  of  all  soms 
received  aod  credited  by  the  Commissioners  for  tbe 
Sedacdoo  of  the  National  Debt,  on  aoooont  of  sav- 
ings banks  and  friendiv  societies,  induding  interest 
was  61.832,2S8f.  6s.  Sd.  of  whidi  58.114,15«.  9s.  2d. 
beknged  to  Barings  banks,  and  3^71^099/.  17s.  6d. 
to  (Hendly  sodcues. 

Fooa-aATst  kktuvns  fob  last  Tbab.— The 
snnnal  return  of  the  Poor-law  Commissioners  as  to 
tte  state  of  pauperism  for  tbe  year  1850  has  just 
been  pobUsbed.    The  cssalts  are  most  gradfylng. 


per  cent.  It  must  be  remenAersd.  in  order  to  the 
due  appreciation  of  this  result,  that  the  abore  sumi 
"  inclose  all  charges  incident  to  tbe  relief  of  the 
poor,  to  which  the  poor-rate  is  subject,  as  well  as 
the  cost  of  relief  itself,"  and  that  several  of  the 
items  "are  of  lach  a  nature  as  not  to  be  materially 
afliteted  by  tbe  increase  or  decrease  of  pauperism  in 
any  particular  year."  In  tbe  next  table  given  in  tl>e 
report,  these  permanent  dements  of  Poor-law  ex- 
poiditnre  are  dhninated,  and  we  have  a  dear  com- 
parison of  tbe  costs  of  relief  alone,  during  the  two 
years  to  whidi  it  relates.  The  years  taken  are  those 
respectivdy  ending  at  Michaelmas,  1849,  and 
Michaelmas,  1850  j  and  it  appears  that  tbe  total  ex- 
penditure for  the  m-maintenance  and  the  out-door 
relief  of  the  poor  in  the  606  unbns  from  whidi  the 
returns  have  been  obtained,  has  diminished  in  the 
htter  year  to  the  extent  of  405,000/.  or  10*5  per 
cent,  on  the  outlay  of  tlie  previous  twdve  months. 
It  should  be  stated  that  the  aggregate  population  of 
these  606  unions  is  neariy  nine-tenths  of  the  whole 
population  of  England  aitd  Wales,  and  that  we  are 
consequently  quite  safe  in  regarding  tliem  as  a  fair 
specimen  of  the  country  at  urge.  Again,  taking 
the  number  of  paupers  of  all  classes  who  were  in 
recdpt  of  relief  on  the  1st  day  of  January,  1849, 
and  on  ttie  same  dsv  in  1850,  and  in  1851,  we  find 
that  from  1849  to  l'850  there  was  a  redaction  of  6*4 
per  cent. — and  from  1850  to  1851,  a  farther  redaction 
of  7'4  per  cent.  If  we  take  tbe  case  of  adult  able- 
bodied  pauperism  separately,  the  result  is  for  more 
striking;  the  decrease  beina  15*4  per  cent,  lirom 
Jannary  1849,  to  January  1850 — and  agdo  14*7  per 
oent.  from  January  1850,  to  January  1851.  In  other 
words,  predsdy  30  per  cent,  of  tlie  adult  able-bodied 
pauperism  of  tlie  country  has  been  extineuished 
within  a  period  of  two  yesn — and  that  wiUioot  a 
murmur  having  been  heard,  in  any  quarter  of  undue 
harshness  and  stringency  in  the  administration  of 
rdief. 

Coeumy  OrriciALS.— At  the  Taunton  Asnaes, 
whidi  opened  on  Tuesday  last,  the  Lord  Chief 
Beron,  in  summing  up  one  of  the  cases,  observed, 
that,  with  regard  to  the  concealment  of  birth,  there 
appeared  to  oe  a  sad  misunderstanding  of  tiie  law 
on  the  part  of  those  who  committed  persons  for  trial, 
and  in  the  esse  of  a  itiri  of  the  name  of  Reasiter, 
there  had  been  a  mistaike  whieh  he  most  call  a  griev- 
ous mistake  She  had  been  npwerds  of  six  months 
in  prison  npon  a  diaige  wluch  was  incapable  of  bang 
supported  in  any  way  whatever.  The  girl's  story  was, 
that  die  was  aot  aware  that  she  was  so  fcr  advanced 
in  pregnsney,  sad  tlmt  her  delivery  waa  perfectlr 
unexpected :  and  he  did  not  see  any  evidenoe  whieh 
contradicted  this  statement.  It  seemed  fliat  she 
went  to  bed  at  night,  and  that  a  delivery  took 
place,  Irat  she  had  nodiing  whatever  to  do  with  tiie 
dispodtion  of  that  of  wUdi  she  had  been  ddivered, 
but  those  who  were  about  her  had  thoucht  it  right 
to  dispose  of  that  whidi  seemed  to  have  been  a  pre- 
mataie  birth,  and  to  which  the  giri  had  been  no 
party.  She  had  in  no  respoct  any  share  or  concern 
in  tnat  Aspodtion,  and  shewas  in  no  respect  cfaarge- 
dile  with  any  offence  under  the  statute,  and  he  much 
"  d  to  find  she  hsd  been  in  prison  for  six 
npoa  a  dam  which  was  nttedy  destitate  of 
any  faoDdathm.  He  waa  oalled  npon  also  to  state 
that  many  of  tks  depedtions  were  so  badly  written 
aa  to  be  scaiedy  leaible,  end  did  not  reflect  Hie 
highest  honour  on  me  stale  of  education  of  tbe 
nisftldidiis'  derks.  In  the  most  seriens  case  in  the 
calendar,  the  depedtions  wsrs  written  so  badlr  tint, 
in  order  to  make  hissself  maater  of  tiia  case,  he  had 
been  compelled  to  send  tbe  depodtions  to  the  dark 
of  tbe  ssdse  to  have  them  copied,  that  he  might  read 
^lem* 


would  riot  even  suspend  until  an  appeal  againtt 
it  could  be  heard. 

What  ia  a  sufficient  acceptance  of  a  bill  by 
a  joint-stock  company  was  decided  in  IM' 
ford  V.  Cameron' $  Sfc.  Raiitoay  Company,  If 
LawT.  25.  The  bill  was  drawn  upon  the 
company  by  its  corporate  name,  and  accepted 
by  two  directors,  describing  themselves  at 
"  directors  of  the  company  appointed  to  accept 
this  bill,"  and  it  bore  tbe  corporate  seal,  and 
was  countersigned  by  the  secretary.  Thia 
was  held  to  he  a  sufficient  acceptance,  under 
sec.  45  of  7  &  8  VicL  o.  1 10,  to  bind  the  com* 
pany. 

It  was  intimated,  althonsh  not  expnaaly 
decided,  in  Th»  West  London  Railuay  Com- 
poay  V.  The  London  and  North-Wettem  J2atl> 
way  Contpoay,  17  Law  T.  31,  that  a  covenant 
in  the  lease  of  a  railway,  that  lessee*  would 
"  at  their  own  expense,  durin;;  the  continu- 
ance of  the  lease,  efficiently  work  "  the  ndlway, 
and  account  to  tbe  lessors  for  one-fourdiof 
the  crosa  receipts  in  respect  of  "  paa*engenr 
goods,  &c"  is  a  covenant  to  work  the  lioe 
for  passengers  as  well  as  goods.       £.  W.  C. 


faiticaW  return  hs*  yet  been  obtsined— the  entire 
expenditnie  for  all  parposes  connected  with  the 


relief  of  the  poor  in  England  and  Wdea  has  frllen 
from  5.792.00W.  to  ^»S,000/.  bdiu  a  decrease 
(after  aihiwing  for  the  powOi  of  population)  of  6-9 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

In  Hare  r.  Tke  Cork  and  Bandon  Railvoay 
Compamf,  17  LawT.  21,  it  appeared  that 
the  company  had  taken  possession  of  land 
without  the  formalitiee  prescribed  by  the  Land* 
Clauae*  Consolidation  Act,  alleging  the  con- 
•ant  of  the  owner's  solicitor.  But  the  Court 
nftiwd  an  injunction,  on  account  of  the  great 
public  injury  that  would  accrue,  but  required 
the  company  at  once  to  obtain  the  finding  of  a 
jury  as  to  the  compensation  to  be  paid,  and  to 
pBy  all  the  eoat*  feitly  incurred.  In  the  case 
of  Tke  Attoneg-Otmnal  v.  Tke  Oreat  Northern 
Rmlway  Company,  17  LawT.  23,  an  injune- 
Uon  haa  been  obtained  to  reatrain  the  company 
from  interfering  with  a  certun  road  and  ob- 
stias^g  the  way  there.  The  companv  after* 
ward*  Ind  their  permanent  raila  over  tha  road 
on  a  level,  and  erected  gatea  for  weority.  Tbi* 
wta  hdd  to  be  a  breach  of  tbe  injimction,  and 
a  aequestration  was  ordered,  which  the  Court 


THE  LAW  OF  CALLS.(e) 
We  have  now,  under  the  third  dimion  of  thb 
subject,  to  coDsider  the  legal  remedies  given  to  com- 
panies for  tha  recovery  of  tii*  calls  made  by  theea 
on  tiieir  shareliolders.  Tliese  remedies  »n  of  two 
kinds:  1.  By  forfeiture  end  sale  of  sliares.  2. 
By  action  at  Uw. 

1.  The  before-mentioned  statute  of  8  Vict.  e.  16^ 
enacts,  by  sec.  29,  that  "  if  any  shareholder  fail  to 
pay  any  call  payable  fay  him,  together  with  the  in-  ' 
terest,  if  any,  that  shall  have  accrued  tiiereoa,  the 
directors  at  any  time  after  the  expiration  of  two 
months  from  the  day  appointed  for  payment  of  each 
call,  may  dedare  tbie  share  in  respect  of  which  such 
call  was  made  forfeited,  and  that,  wiiether  the  com- 
pany have  sued  for  tbe  amonnt  of  call  or  not." 
Sec.  30  provides  that,  *'  before  declaring  any  shsra 
forfeited,  the  directon  shall  canse  noike  of  such 
inteotioo  to  be  left  at,  or  transmitted.by  the  post  to» 
the  usud  or  last  place  of  abode  of  the  person  ap- 
pearing by  .the  registry  of  shareholders  to  be  tbe  pTO- 
prfetor  of  such  share,"  and  if  the  bolder  of  any 
such  share  be  abroad,  or  his  address  be  unknown 
to  the  directors,  notice  shall  be  given  in  the 
London  or  DuUim  Oazelle,  and  in  some  other 
newspaper,^  twenty-one  days  before  such  declara- 
tion of  forfeiture.  Sec.  31  provides  that  the  for- 
feiture must  be  confirmed  by  a  general  meeting  two 
months  after  tbe  notice  has  been  given.  Sw.  32 
empovrera  the  sale  of  the  forfdted  sbaies;  and 
sec.  34  provides  that  no  more  sharea  shall  -bt  seU 
than  wiU  be  sofficient  for  the  payment  of  the  call*, 
the  interest  (to  which  on  the  amonnt  of  tbe  calL 
tbe  defaulter  is  rendered  liable  by  tbe  Act),  and  the 
expenses  incurred.  By  sec.  35,  it  is  provided,  that 
on  payment  of  the  calls  before  sale,  the  forfdted 
shares  shall  revert  to  the  bolder  of  them. 

The  explidt  aieaner  in  which  the  Act  in  question 
points  out  the  coarse  to  be  pursued  in  obtdning 
the  remedy  by  forfeiture,  predudes  the  necessity  for 
dwdUng  at  length  on  this  part  of  our  subject.  The 
eridence  required  as  to  the  forfeiture  of  shares  is 
declared  by  sec.  33,  which  enacts  that  a  declaration 
in  writing  by  a  disinterested  party  before  a  justice 
of  the  peace,  or  Master  extraordinary  ia  Chancery^ 
that  the  call  was  made,  notice  thereof  given,  de&ut 
in  payment  committed,  and  tbe  forfeiture  declared 
snd  confirmed,  siiaU  be  sufficient  evidence  of  sudi 
facts.  Tbe  above  declaration,  and  tlte  reoewt  of 
the  company  for  the  price  of  such  share  oonsatnia 
a  good  title  to  it,  and  a  certificate  of  proprietorship 
is  to  be  delivered  to  such  purchaser,  who  thereupon 
shall  be  deemed  the  bolder  of  such  share,  discharged 
from  all  calls  due  prior  to  such  purdiase,  and  whose 
title  is  not  to  be  affected  by  any  irregularity  in  the 

Srooeedings  in  reference  to  sudi  sale.  No  provisioa 
i  made  for  the  executioa  by  tbe  new  shareholder, 
of  the  deed  of  settlement,  or  for  his  registration 
among  the  list  of  shareholders,  and  until  these  acta 
are  performed,  it  may  be  presnmed  that  he  stands 
en  the  same  footing  with  an  origind  purcbaser  of 
shares,  already  referred  to,  who  is  in  this  position. 

2.  The  remedy  given  by  action  at  law  in  the 
event  of  non-payment  of  calls,  is  provided  by  ss. 
25, 26,  27,  and  28  of  8  Vict.  c.  16,  dready  reforred 
to.    What  is  here  required  to  enable  a  company  ta 


(a)  By  Qiosex  Hiists,  Bsq.  Barrist«r-at-I«w. 
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tiie  monej  doe  fhran  a  •harebolder  is  the 
prescribed  proof  of  bis  beins  a  proprietor  of  sham, 
of  tiie  can  baring  been  made,  and  dne  notice  of  it 
given,  and  of  his  liaring  failed  to  malce  the  required 
pajment. 

In  an  action  for  calls  upon  certain  sbares  in  a 
railway  company,  under  the  stat.  8  &  9  Vict.  c.  16, 
i,  26,  it  appeared  that  the  defendant  was  not  an 
original  subscriber,  bat  bad  parcbased  scrip  certifi- 
cates of  the  sbSes  in  question,  and,  before  the  call 
wu  made,  sent  them  in  to  the  company,  with 
daim  to  be  entered  in  their  boolcs  as  the  holder 
thereof.  Hte  name  was  entered  in  a  draft  register 
of  abares,  and  a  receipt  for  the  scrip  sent  to  bim  ; 
bat  his  name  was  not  entered  in  the  sealed  register 
until  after  the  call  was  made  :  held,  that  the  plains 
tifiii  were  not  entitled  to  recover,  and,  lemble,  that 
in  this  respect  there  is  no  difference  between  the 
case  of  an  original  subscriber  and  that  of  a  trans- 
ferree.  (The  Newry  and  Ennukiltm  Rmilvxiy 
Compmy  v.  Edmund;  17  L.J.  Ex.  102.) 

In  the  case  of  the  Derbythirt  Railway  Company 
T.  T>>mlinton,  Joint  Stock  Companies,  L.J.  126,  it 
was  held,  that  in  an  action  by  a  railway  company 
for  ealla,  tiie  register  of  shareholders  prodacml  by 
an  officer  of  the  company,  purporting  to  bear  the 
teal  of  the  company,  is  admissible  in  eridenoe  under 
8  &  9  Vict.  c.  16.  s.  28,  without  proof  that  the  seal 
was  affixed  at  an  ordinary  meeting  of  the  share- 
holders, as  directed  in  sec.  9.  See  also  in  the  sub- 
ject  of  actions  for  calls,  The  Beffatl  and  County 
Dawn  Railway  Company  t.  Strange,  12  Jar.  19, 
Er. ;  10  Law  T.  307. 

In  an  action  for  calls  By  a  railway  company,  the 
declaration  alleged  tbat  the  defendants  were  and 
still  are  holders  of  certain  shares,  and,  being  sncb 
holders,  were  indebted  to  the  company  in  the 
amount  of  calls  upon  them  :  held,  that  the  plea  of 
"  nerer  indebted  "  was  not  an  admission  that  tiie 
defendants  were  shareholders  in  the  company.  The 
only  register  of  shareholders  which,  by  8  &  9  Vict. 
c.  16,  s.  28,  is  made  primS  facie  evidence  of  a  party 
being  a  shareholder  in  the  company,  is  the  register 
duly  prepared  and  sealed  under  the  provisions  of 
sec.  9.  (Birkenhead  Railway  Company  v.  Brown- 
rigg,  19  L.J.  27,  Ex.) 

Tlie  certificate  of  the  Registrar  of  Joint  Stock 
Companiea  incorporates  a  company,  onder  7  &  8 
Vict.  c.  110,  s.  25,  although  the  deed  registered  be 
•  defective  deed.  A  shareholder  who  has  signed 
the  deed  which  is  registered  cannot  avail  himself, 
■s  a  defence  to  an  action  for  calls,  of  any  omission 
from  the  deed  of  certain  provisions  required  by  the 
itatate  7  &  8  Vict.  c.  110,  to  be  inserted  therein. 
(Banwen  Iron  Company  v.  Bameti,  19  L.J.  17, 
C.P.) 

It  has  also  been  latdy  held  that  a  plea  of  set-off, 
in  respect  of  calls  on  sbares  in  a  joint-stock  com- 
pany, must  eKher  state  the  fects  speciatly,  or 
strictly  pursue  the  form  given  by  the  8  Vict.  c.  16, 
t.  26 ;  therefore  a  plea  founded  on  that  statate, 
but  omitting  the  words  "  whereby  an  action 
hath  accrued,"  &c.  m  bad  on  special  demurrer. 
(Moore  v.  Metropolitan  Sewage  Manure  Company, 
3  Kx.  333-;  6  D.  4  L.  496 ;  18  L.  J.  164.) 

The  most  important  question,  however,  wUch 
can  arise  under  the  above  Act  is  whether  it  is  in- 
tended tbat  both  these  remedies  by  forfeiture  and 
action  shall  be  given  to  companies,  and  shall  be 
available  in  each  case ;  or  whether  it  is  meant  that 
only  one  of  them  shall  be  pnraned  for  one  partiea- 
lar  defaalt.  It  is  laid  down  by  Mr.  Wordsworth, 
in  his  Law  of  RaHways,  &c.  p.  178,  that  "  whe- 
ther calls  be  sued  for  or  not,  the  shares  may  be 
declared  forfeited  after  six  months  from  the  day 
appointed  for  payment.  Bat  the  forfeiture  does 
not  relieve  the  shareholder  from  liability  to  pay 
calls  made  before  the  forfeiture."  The  8  Ar  9  Viet. 
c.  16,  does  indeed  enact  by  s.  29,  tbat  in  case  of 
defenit  of  payment  of  a  call,  a  foifeitare  of  a  share 
may  be  declared,  "  and  tbat  whether  the  company 
have  lued  for  the  amonnt  of  such  call  or  not ;  but 
nothing  is  here  expressed  which  enablea  a  com- 
pany to  enforce  a  fbrfeitnre  of  share*  after  a 
judgment  has  been  obtained  fbr  the  amonnt  of  the 
caH  against  the  defenldng  proprietor,  though  a 
foifeiluie  would  not  be  prevented  in  oonaeqnence  of 
an  action  for  the  same  tall  having  been  commenoed. 
Tlw  law  <m  this  point  is,  therefbre,  left  as  it  was 
belbre.  Tlie  precise  terms  of  the  deed  or  Act  of 
ParUameot  by  which  the  affiiirs  of  each  particular 
eompaay  are  regulated  win,  hideed,  generally  serve 
to  Mtermine  tbii  point.  By  the  Edinbi&xh  and 
Leith  Railway  Act,  6  <c  7  Wm.  4,  e.  121,  i.  49,  the 
directors  were  empowered  to  make  ealli  in  manner 
therein  neationad,  and  to  sae  for  them,  in  oaw  of 
aen>pqrnMDt,  by  aetioa  vH  dibt,  or  othenriaa,  in 


their  option,  the  proprietors  neglecting  to  pay  the 
same  ahonid  forfeit  all  their  shares  for  the  benefit 
of  the  company ;  prorided  that  no  advantage 
should  be  taken  of  any  such  forfeiture  until 
notice  thereof  given  to  the  proprietor  in  man- 
ner thureia  mostioned,  nor  unless  the  same 
should  be  declared  to  be  forfeited  at  aome 
general  or  special  meeting  of  the  company 
within  sbc  months  after  suA  forfeiture  should 
happen,  which  declaration  should,  ipeo  jwre,  be  a 
forfeitare  of  the  shares.  To  an  action  of  debt  for 
calls,  the  defendant  pleaded  that  by  reason  of 
baring  neglected  to  pay  calls  on  his  sbares,  they 
were,  in  pursuance  of  the  Act,  declared  by  the 
direetora  to  be  forfeited,  and  the  defendant  exercised 


We  shall  next  coasldar  the  moAs  in 
liability  to  pay  aalla  may  ba  diacbasBad. 


wilSOa  uUi 


WINDING  UP. 
Ik  Re  The  Iforwidt  Tom  Oaayaity,  17  Laar  T. 
23,  a  question  of  jurisdictiao  was  dateraaiaed  fay 
the  Maater  of  the  Rolls,  who  decided,  that  after  « 
claim  by  a  creditor  had  been  disallowed  by  th* 
Master,  and,  on  appeal,  the  validity  of  the  ddit  was 
questioned,  it  was  competent  to  the  Court  to  dinol 
an  issue  to  try  that  validity. 

Another  case  of  a  contribrilory-  wh  JSr  pmit 
Homer,  17  Law  T.  24.  A.  a  shardwlder,  deriMi 
his  real  estate  to  B.,  making  C.  his  ezecntor, 


and  declared  their  option,  according  to  the  Act,  that   died  in  1838.    C.  received  the  dividenda  tot 


the  same  ahould  be  forfeited,  and  the  same  then 
became  and  ware  forfeited,  of  which  the  defendant 
bad  due  notice,  and  acquiesced  in  the  forfeitare. 
It  was  held,  on  special  demurrer,  that  the  plea  was 
bad.  for  not  shewing  that  the  shares  were  declared 


yean,  and  his  nam*  was  pat  on  the  liat  ot  tmtti 
butoriea.  C.  having  ahawn  tiiat  be  bad  daly  ai. 
miuistered  the  penoiiial  aetata  of  A.  the  Maater  ps 
B.'snameon  tlielistasdeviaeaof  A.  Itappsatal 
that  all  the  company's  debts  due  at  the  tioie  of  A,'g 


to  be  forfeited  at  a  general  or  special  meeting  of  the  '  deeeaae  had  been  paid.     He  was  very  piopedj  hdd 


company,  according  to  the  provisions  of  the  Act. 
Lord  Abinger,  C.B.  in  declaring  his  judgment, 
observed—"  It  is  clear  that  the  direetora  have  no 
right  both  to  declare  the  shares  forfeited,  and  also 
to  sua  for  the  calls ;  the  proviso  in  the  49th  tection 
only  Mom  them  an  alternative.  But  the  qaeation 
is  whether  it  is  sufficiently  alleged  in  the  plea  tbat 
the  dheelon  have  exercised  their  option  of  declaring 
the  shares  forfeited."  (Bdinburgh  and  Leith  Rail- 
way Company  v.  Heiblewhite,  6  M.  «e  W.  717.) 
In  Gilet  v.  Butt,  18  L.  J.  Ex.  53,  by  the  pro- 
visions in  the  deed  of  a  joint-stock  company, 
power  was  given  to  the  directors  to  bring  actions  to 
recover  the  amount  of  any  call  that  might  remain 
unpaid,  or  to  declare  the  shares  forfeited.  _  The 
directors  commenced  an  action  and  recovered  judg- 
ments for  the  amount  of  two  calls.  The  judgments 
were  not  satisfied,  and  the  directors  afterwards  de- 
clared the  share*  forfeited.  It  was  held  that  the 
directors  could  not  both  recover  a  judgment  for  the 
call,  and  also  declare  tiie  shares  forfUted ;  and  that 
baring  recovered  judgment,  th««r  snbaaqoentiy 
declaring  the  sbares  forfeited  was  a  nullity  ad 
inoperative. 

The  principle  of  forfeitare  in  our  law  {*  of  two 
kinds,  smbracing  two  distinct  objects  in  separate 
oases : — 1.  Where  the  forfeiture  ia  intended  to  ope- 
rate aa  a  punishment  on  a  peraon  for  some  offence, 
as  fai  the  case  of  forfeitare  under  a  penal  statals,  or 
by  a  felon  of  his  goods  and  chattels.  2.  Where  the 
forfMtnre  is  intended  to  opetate  merely  as  a  remedy 
to  restore  to  a  suffering  party  that  to  whieb  be  is 
entitled,  and  which  is,  in  fact,  the  roost  direct  mode 
of  effecting  it.  Forfeitare  of  the  former  kind  is  in 
no  respeet  applicable  to  the  case  of  a  defeulting 
ahaieholder  in  a  public  company.  Forfeiture  of 
the  latter  kind  ia  atrictly  ao.  Tba  real  principle, 
therefor*,  applicable  to  this  o*«e  appear*  to  n*  to  be 
as  follows  :— 

A  forfeitora  of  sbares,  and  a  sale  of  them  by  the 
company,  ao  as  to  liquidate  the  whole  amount  doe 
from  a  shareholder  for  the  amount  of  hi*  eall,  and 
all  interest  and  expensee  on  that  account,  will  dia* 
charge  the  proprietor  of  the  shares  fitrai  all  forther 
liability  in  respect  of  that  particular  caU.  Bat 
where  the  forfeiture  and  sale  of  tbe  shne*  baa 
proved  insufficient  to  meet  this,  or  where  only  a 
judgment  has  been  obtained  against  the  defsulting 
proprietor,  whidi  remains  unsatisfied,  the  other 
remedy  againat  him  may  be  resorted  to,  prorided 
there  is  nothing  in  the  Act  of  Parliament,  or  deed 
of  settlement,  regulating  the  affairs  of  tbat  parti- 
cular company,  to  prevent  both  these  remedies 
being  availed  of  fbr  the  recovery  of  tb*  sane  call. 
Tbe  object  aimed  at  by  the  8  Vhit.  c.  16,  is  ob- 
vioody  fills :  to  giv*  a  foil  remedy  for  the  recovery 
of  unpaid  calla,  and  all  interests  and  ce*t*  accruing 
tbereon;  but  soch  remedy  is  not  intended  to  ex- 
tend beyond  this,  and  until  this  end  is  effected,  one 
or  both  these  remedies  may  be  resorted  to.  The 
Act,  indeed,  even  directs  that  the  surplus-money 
obtained  by  the  forfeiture  and  sale  of  shares  shall, 
after  satisfeiction  of  the  call,  interest,  end  expenae*, 
be  pdd  over  to  the  defaulters,  which  dearly  evinces 
tiie  spirit  of  it,  and  shews  that  Its  object  is  only  to 
secure  the  payment  of  a  debt,  and  not  to  inflict  pu- 
nishment on  Uie  defeulter.  In  addition  to  this  it  may 
be  remarked,  that  though  tb*  Actof  Pariiament  da- 
dana  that  tlie  share*  may  be  forfeited,  aIthoni^.an 
adiMt  liaa  bean  commenced,  yet  it  nowhere  em- 
po«*n a ooiBpaay  to  bring  an  action,  afterafor- 
iMtar*  of  ahiM*  hia  been  reeorted  to,  and  the 
holder  of  them  baa  oaiaed  tobeamanliar  of  the 
eompaiiy. 


not  to  be  liable  as  a  contributory. 

We  understand  that,  in  many  of  the 
now  in  course  of  being  wound  up,  no  debts  have 
been  proved,  so  that,  in^fikct,  the  coMty  pMosss  kai 
been  taken  for  the  sole  purpose  of  paying  adf-paa. 
duced  eoati.  In  *ach  a**e*  the  Court  *ho«U  Umr 
tbe  oo*t*  upon  the  patitionan.  Whara  Om* 
is  nothing  to  wind  up  it  wautd  be  mooatroost* 
make  oontribatoriea  for  tba  sola  porpooa  of  sah< 
scribing  the  cost*  of  a  proceeding  psovad  by  tka 
reanlt  to  be  needlaaly  taken. 

At  present,  all  progr***  i*  suspended  ia  th*  !■• 
oompleted  companiea,  waiting  tba  r**alti  of  (he 
pending  appeal*.    The  entire  principle  upon  wUck 
caila  are  to  banuule  yet  lamaina  to  o*  detwmined. 
E.  W.  C. 

Doran,  HAaniroa,  axd  BaaaaroM- J ii  an 1 1 
Rauwat.— On  Monday  tba  liat  of  ahasahsUe** 
in  Has  oompaay,  brougbt  m  by  Mr.  Hank,  tha 
official  manager,  was  proceeded  with,  whea  ahoot 
nineteen  of  those  who  bad  paid  the  depoeit  and  had 
shares  allotted  them,  were  placed  on  Uie  HaL  Ifc. 
Simpson,  of  the  firm  of  a'Bedcett  and  Sfanpam,  who 
were  solidtors  to  the  company,  were  wiamhwd  tf 
length,  in  order  to  fix  certain  of  me  piusisiuual  eonf 
mittee,  and  the  meeting  was  adjoonad  for  tbe  tf> 
tendance  of  the  secretary.— droatefe 

CnsLTaNBAM  HorrBL. — On  Msaday  U*  Hoasar 
Master  Brougham,  after  finally  sstti^theliaaiK 
this  matter,  declared  a  caB  of  SOL  pit  ih***,  |«^ 
able  to  Mr.  Hntteo,  th*  official  manaasc,  OB the  8th  at 
May,  to  diidiarge  the  liabilitaea,  amoantiBctoaibait 
2O,6o0l.—J)aUy  Newt. 

Suoo  AND  Sbannon  Railvat. — On  Monday, 
a  meeting  was  held  before  Msster  Phrrer,  to  seta* 
tlie  list  of  oontributories  brought  in  by  Mr.  Cbleaisi^ 
the  official  manager,  and  his  solicitor,  Mr.  Devea- 
shire,  for  whom  Mr.  Cotton  appeared  aa  ceimad. 
This  k  Om  oaly  railway  oompaay  inrorpaialsd  by 
Act  of  Parliament,  the  royal  assent  having  ba« 
given  in  Angastk  18tf,  aadar  the  apsaatjoa  *f  Ifca 
Windinf[-ap  Act.  The  lino  wa*  to  ooaamaaea  ak 
Longh  Gil«^  and  run  through  tbe  Arigna  iiaa  di^ 
triots  and  Lsitrim  to  the  Shaonoi^  but  onbr  SiOOOl, 
of  the  deposits  were  paid  in,  and  the  jiahifities  sffl 
outstanding  amount  to  between  6,000/.  and  IfifKL 
The  list  of  contributories  consists  of  142  person^ 
82  of  whom  having  signed  the  deed  and  pail  th* 
deposit,  were  yeetodsy  placed  on  the  Sat.— iEMI|r 
Newt. 

Kilbhiokxiv  Sn.rEn  Laxn  Miinwa  Comvamt. 
—On  Tbmsday,  Maater  Bidiasds  aat  to  teeaiatiaaif 
of  debts  in  the  natter  of  the  alwv^naaad  i 


The  official  maa*gar,Mr.  Wryghte, and  hia  t 
Mr.  Harris,  attended  to  miA  the  iiinwierliBg*  <m. 
tbe  port  of  the  oontribntaiiast    Tiie  dsims  teudswd 
were  trifling  in  amount:  and,  after  a  baeCi 
tion,  the  liuster  tefosed  to  allow  any  of  ih , 

entered  as  debts  against  the  estate,  on  (be  i 

adduced.  Several  daims,  amounting  on  tbe  whola 
to  about  70i.  were  brought  forward  on  behalf  of  aoiaa 
poor  persons  in  Ireland  who  resided  near  the  biml 
out  were  acUoumed  to  await  further  inqaiiy ;  aad 
Mr.  Armstrong,  tlie  proprietor  of  the  mine  aad  tta 
gtoonds  adjoimng,  undertook  to  afibrd  erery  faciiitr 
in  his  power  to  ascertain  tlie  justice  of  tlie  doaand^ 
as  tbe  partie*  daiming  wei«  tenant*  of  hia  own.-' 
ChrotUclt. 

SHnopsBWB  Mineral  Railway.— On  Moadqr 
a  meeting  in  this  matter  waa  hdd  before  his  hnitor 
Masi^^ndersley.  Hie  farther  setttement  of  tto 
list  of  ihateholders  was  bdng  proceeded  irith  m^tm 
it  wa*  found  necessary  to  adionra  mitfl  June,  to  giv* 
aa  opportanity  for  the  exanunatioa  of  Mr.  SeiJsMk 
Adams,  who  was  the  chairman  of  tta  eompmar,  lb. 
Alderman  Copebnd  and  other  diiectot*.  wfth  tka 
*ecTetary,  rebtiva  to  tiia  |iiiiib»aii  by  th* 
of  a  lane  number  of  than*  on  wUeh  thay  < 
dhrideod  that  Bayariw  nndar  Iha « 
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boMto  aaoaitmi  wfaetterthetlMnairaN  inudiaMd 
on  tSeir  own  socowit,  or  m  tnutoM  for  the  com- 
paar-— iMfy  JVmm. 

SrArroRDSHuu  axd  Shbopshibb  Railway 
Ck>ifPANY. — On  Saturdar,  Mr.  Rozburghe  (before 
Master  Richarda),  on  behalf  of  the  official  managw, 
Mr.  Hntton,  brought  forward  a  claim  for  2,502/. 
againet  Mr.  Archibald,  a  director  and  trustee  of  the 
oompuiy,  and  aoaght  for  an  order  to  compel  the 
latter  gentleman  to  pay  over  that  sum  to  Mr.  Hotton. 
TUi  was  the  balance  of  s  sum  of  4,940/.  dnwn  out 
of  th«  Commercul  Bmk  bytbe  trustees  of  the  eom- 
paay,  Messrs.  Archibald  and  Collis.  Mr.  Phipson, 
who  represented  Mr.  Archibald,  said  that  his  client, 
in  Us  examination,  swore  that  the  trustees  had 
reriial  authority  &om  the  directors  to  withdraw  the 
money  from  the  bonk,  in  order  to  prevent  the  possi- 
bility of  its  being  attached.  Besides,  under  the 
Winding-op  Act,  he  (the  counsel)  apprehended  that 
tlie  Master  had  power  to  make  an  ewer  for  repay- 
ment only  where  the  money  was  actually  in  the  hands 
oS  the  party,  and,  as  his  client  had  disbursed  it,  he 
submitted  that  fiie  application  ought  not  to  be  ac 
ceded  to.  Alter  heaiing  Mr.  Roxbnrghe  on  the 
other  side,  the  Master  said  that  he  would  defer 
judnaent ;  remariiing,  h<#ever,  that  if  he  felt  satis- 
lied  that  bis  ought  to  make  the  order  for  repayment, 
the  objection  arising  from  the  wording  of  ue  Act 
wonid  not  induce  him  to  alter  his  dedsion. 

Natioxal  DisiNrscTEO  and  Diir  Mancbk 
Company. — On  Thursday,  at  a  meeting  before 
Muter  Farter,  a  compromise  was  eCfeeted,  by  the 
farmer  solicitor  to  the  company  consenting  to  take 
180/.  in  discharge  of  Us  bUL— Cilnmce/e. 

IimmiAi,  Bank  or  Bnuland.— On  Wednesday 
•  meeting  took  place,  before  Mr.  Faner,  on  ttw 
case  of  Mr.  Samoel  Bockley,  of  Manchester,  whom 
it  was  sought  to  fix  as  a  oontribntory  for  at  least  ten 
shares.  Mr.  Prior  appeared  for  the  official  manager, 
Mr.  Soulby,  and  Mr.  Hare  for  the  alleged  contri- 
bulory.  After  an  investigation  of  more  than  an 
bour's  duration,  the  matter  was  adjourned. — 
ChronieU. 

MEBiomsTRSBnc  Slats  aitd  Slab  Cospant. 
— On  Wednesday  there  waa  a  meeting  befne  Master 
Sir  William  Home,  for  the  farther  settlemeot  of  tlie 
list  of  oontributories.  The  official  manager,  Mr. 
Kmest,  was  represented  by  Mr.  Hetherington.  The 
casee  of  eleven  alleged  eonlribatories  wero  investi- 
gated, and,  with  the  exceptions  of  Mr.  Geo.  ToUitt, 
who  waa  settled  for  thirty  shares,  and  Mr.  J.  T. 
Batfabone,  who  was  included  without  oppoeition 
for  forty  shares,  stand  over  for  the  production  of 
additioDal  evidence.  There  an  altnglBther  eicfaty- 
fonr  naaus  on  the  contributory  lists  as  brought  in 
br  idM  official  manager,  of  which  the  Master  has 
aTrifdy  ordered  seventeen  to  be  definitively  incladed, 
and  •  few  to  be  expunged. — CArontc/r. 


REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 

In  Potter  v.  B^tr,  17  Law  T.  22,  the  following 
question  arose.  A.,  by  will  gave  to  B.  an  annuity 
of  SO/.ayear,  "for  her  and  her  three  children,"  alWr 
her  docMse,  "to  be  paid  to  each  of  them  as  they 
attained  the  age  of  twenty-one  years  ;  but  if  either 
of  them  should  die,  to  be  paid  to  the  survivor." 
What  was  this  gift  to  the  children  ?  It  was  held  to 
be  a  gift  of  so  much  money  as  would,  if  converted, 
prodooe  an  annuity  of  50/.  a  year,  and  not  a  mere 
aanvity  of  50/.  during  the  lives  of  the  children. 

Tie  case  of  The  Attonug-  General  v.  Napier,  1 7 
Law  T.  28,  is  remarkable  in  several  respects.  In 
tiie  first  place,  it  decides  the  important  question, 
whether  legacy -duty  is  payable  upon  the  personal 
estate  of  an  officer  in  the  East-India  Compiny's 
aerrice,  who  died  in  India,  and  whose  personal 
estate  was  there  situate  and  administered.  The 
Court  held  that  it  wu  a  question  of  domicil,  that 
the  doty  was  payable  according  to  the  law  of  the 
domicil,  and  that  the  domicil  of  an  officer  in  the 
Indian  army  is  in  England.  But  this  case  is  also 
interasting  as  being  in  apparent  opposition  to  a  de- 
cision of  the  House  of  Lords,  the  judges  explaining, 
Uiat  in  the  case  referred  to,  the  aUention  of  the 
Lords  had  not  been  directed  to  the  argument  then 
before  them,  and  that  they  were  not  bound  im- 
plicitly to  follow  the  decisiona  of  a  higher  tribunal 
when  other  reasons,  leading  to  a  different  one,  pre. 
seated  themselvea.  Aldbbsom,  B.  said,  very 
aptly,  "  Supposing  the  Judges  were  to  give  their 
opiidon  on  a  supposed  state  of  the  law,  as  not 
altered  by  a  general  or  spedlie  statute,  and  had 
not  adverted  to  that  statute  at  all,  and  had  given 
theJr  judgment,  establishing  a  given  principle,  the 
ratio  dteiiendi  being  clear,  if  you  point  out  aifter- 
wards,  that  if  thqr  bad  advinted  to  tiiat  statute  they 
would  have  decided  otherwise,  does  that  make  their 


a  ease  if  the  statate  did  not  apply,  jnst  sa  well, 
even  though  it  were  a  wrong  decision?  I,ord  Chief 
Barons  are  not  infallible  on  a  subjeot  of  (act.  All 
the  Judges  are  tuppo$$d  to  know  the  statute  law, 
which  (hey  do  no/." 

A  cue  of  very  great  interest  and  value,  both  as 
an  authority  in  itself,  and  as  containing  an  elaborate 
review  of  the  law,  is  reported  from  the  House  of 
Lords.  In  /rente  and  Othert  v.  lOrkpalrici,  17 
Law  T.  32,  it  was  decided,  that  deeds  dated  thirty- 
seven  and  tUrty-nine  years  baok  are  not  to  be  set 
aside  on  grounds  of  misrepresentation  and  oonoeal- 
ment,  nnless  the  fraud  be  preoiseiy  stated  in  the 
pleadings,  and  clearly  proved,  notwithstanding  the 
rule  that  time  is  not  a  bar  to  fraud.  Time  is  an 
important  element  for  consideration  in  snch  a  case. 

Upon  the  question,  What  is  a  fraudulent  coo- 
eealment  in  law  ?  it  wu  decided,  that  it  must  be  a 
eonoealment  of  sometUng  whicb  the  party  was 
iound  to  diecbue. 

A  mere  oenjeotural  estimate  of  the  value  of  an 
estate  was  iield  not  to  be  a  misrepressntation. 

But  where  the  par^  had  taken  two  opinions  on 
his  title,  one  of  which  wse  in  his  favour  and  the 
other  against  him,  and  he  produoed  the  former 
only,  and  concealed  the  latter,  it  was  deemed  to  be 
Mh  a  misrepresentation  and  a  eonoealment. 

The  judgment  in  this  case  is  a  very  long  one,  and 
we  hesitated  whether  to  devote  so  much  of  our 
space  to  it ;  but  its  great  value  as  an  authority  and 
the  instrootion  to  be  derived  from  its  penual,  de* 
termined  us  in  favour  of  its  admission. 

We  should  add  hare,  that  in  oommeating  on  the 
ease  of  Hoify  v.  Oottim,  in  tlie  summary  at  p.  16, 
we  used  too  large  an  expression  aa  to  a  wifls's  re- 
versionary interest,  naming  it  generally,  without 
adding  "'in  personalty."  We  thought  the  phrase 
would  have  been  sufficiently  understood  without 
adding  tlie  limitation. 


,  on  the  'groonds  naon  whidi  they  put  it^ 
mtQa§  ta  prindpb  }    Wonla  It  not  be  qnotabla  in 


B£GISTRATION  OF  DEEDS. 

TO  TBB  BOrrOB  OP  THB  LAW  TIlia«. 

Sni, — Your  suggeetion  as  to  m^ng  derks  of 
guardians  and  poor-law  union  districts  subservient  to 
uie  purpose  of  a  local  registry,  is  one  deserving  of 
attention;  but  I  apprehend  that  the  staff  of  officers, 
and  extensive,  yet  vigilantly  controlled,  machinery, 
as  well  as  the  dMrict  regiettr  offlete  already 
eetablithed  throughout  the  kingdom,  under  the 
snperintendenoeor  the  "Registrar-Geneial  of  Births, 
Deaths,  and  Marriages,"  may  be  mnch  more  con. 
veniently  appropriated  for  the  above  imporiant  pur^ 
pose.  As  you  are  aware,  under  the  Act,  6  &  7  Wm. 
4,  c.  86,  tM  whole  eonnby  is  divided  into  districts, 
co-extsnrive  with  the  poor-law  anions ;  each  district 
has  its  superintendent  regi8tnu>,  generally  a  respect- 
able solicitor,  and  in  most  cases  the  deik  of  the 
onion  holds  the  office.  Under  his  care  and  control 
the  district  register  office,  contidniuc  ttie  legistais  of 
bulhs  and  marriages,  with  their  indices,  and  wUch 
office  is  provided  at  tlie  expense  of  the  gaardiani  of 
the  union,  according  to  a-  plea  aapsaeed  of  by  the 
ngistm-geaeral— see  sect.  9  of  the  Act— is  placed. 
The  offions  are  Ikom  time  to  time,  and  without  the 
leatt  forewarning,  visited  by  inspectors — gentlemen 
of  intelligence  and  expacisaae— deputed  by  the 
registrar-general  to  travel  throughout  England  and 
V^es  and  ascertain  that  the  important  provisions  of 
the  Acts  for  Registering  Births,  Deaths,  and  Mar- 
riagee  are  in  every  particular  duly  observed  by  all 
the  superintendent  registiaw  and  thnr  deputies. 
These  register  offices  are  always  situated  in  die 
principal  town  of  the  division,  and  quite  distinct 
from  the  poor-law  union  office.  Aa  you  are  aware, 
the  census  has  bean  taken  entirely  under  this  depart- 
ment, and  fifom  its  canstitation,  and  the  admirably 
systematic  method  in  which  the  business  of  the 
nnerel  register  office  is  conducted,  I  am  convinced 
that  whether  for  the  purpose  of  a  general  o^  local 
registry,  none  other  conld  be  used  so  conveniently. 
A  perusal  of  an  artide  in  a  late  numberof  Dickenrs 
Houtehold  Wurde  upon  the  subject  of  this  office  will 
repay  the  reader.  I  am.  Sir,  yoon,  &c. 

April  14,  1851.  A  SouotTOB. 

P.8.  Next  to  this  schsm^  I  sboM  say  thsl  the 

Elan  of  making  county  darks  registiars,  assogseotad 
y  "  An  Old  Subscriber,"  in  yoar  last,  is  thsbest. 


KB8I8TRATION  OP  IXUDS  BILL. 

TO  TBB  BDITOB  OP  TSS  LAW  Tims. 

StB,— I  am  obliged  to  yon  for  the  insertion  of  my 
note  as  to  establisUng  locri  registries.  It  must  be 
obvious  that  no  other  Und  will  be  satislhututy  ;  but 
I  disagree  with  yoa  in  maUng  the  clerk  of  a  beard 
of  ooatdiaiiathsregistnTv  This  imrsiwgw,  yoa  wiM 
find,  is  freqnentlv  a  pamoa  who  hsa  aot  bad  alagal 
ednaation)  and  m  eases  wlisss  the  psaetisal  daty  is 
performed  by  aa  Attoraey,  you  wiU  find  (I  speak 
not  in  diapsrsaamsnt)  hehaaaotsuecaedadiB  arac- 
I  tice  to  any  great  extent.    The  registrar  shonldM  a 


person  of  reeegnised  and  oompetsnt  aUity,  ia  I 
tlte  public  can  place  confidence.  The  dutiee  attend 
ing  a  registry  would  be  quite  sufficient  to  ernidoy  the 
tima  of  one  person,  if  compaient  Seardws  wmdd 
be  frequently  msde  by  him,  and  his  oartifiaste  m- 
ceived.  Tlus  has  been  the  piactiee  in  the  W«b 
Riding  for  years.  Agun,  you  state  that  titles  aM 
not  taken  without  investigatioa.  As  a  general  nde  I 
agree  with  you ;  but  nevothdess  the  reverse,  I  lie- 
lieve,  very  frequently  occurs  in  ninsir^ji'l  rlisaes.  th* 
attorney  taking  a  memoimndnm  of  nbcharge.  A 
local  solidtor  is  more  or  less  acquainted  irith  fliA 
titles  in  his  neighbourhood,  more  especially  in  coun- 
try districts,  and  the  same  titles  will  he  before  him 
repeatedly.  In  these  cases  he  will  often  dispfnian 
with  the  examination,  at  the  request  of  a  purehsssr. 
There  is  another  point  to  which  I  would  wish  to 
call  your  attention,  and  this  I  think  very  important.. 
I  know  it  has  caused  considerable  discussion  in  op- 
positioa  to  a  registry  of  deeds.  At  present  snjr 
person  has  access  to  registered  judgments,  on  pay- 
ment  of  a  trifling  fee.  Almost  throughout  the  coun- 
try societies  are  formed — said  to  be  for  proteotioa 
of  trade — consisting  of  members  who  are  not  idlowad 
to  divulge.  These  sodeties,  through  an  aceat  in 
town,  possess  themselves  of  an  accoimt  of  all  re)^ 
tered  judgments,  and  which  is  privatdy  drculatsd 
amongst  the  members.  This  system  may,  in  soma 
cases  do  good ;  bat  it  has  its  evils.  Many  ra> 
sponsible  persons  give  warrants  of  attoniey,  &e.' 
httle  dreaming  of  the  exposure  of  a  jnd^ent  there- 
on, and  the  consequent  doubt  to  which  they  an 
subjecting  their  credit.  It  is  feared  the  same  palK 
licity  given  to  titles,  charges,  &c.  thereon,  would  be 
serious,  and  I  am  one  who  tUnk  it  should  be  ob- 
viated. I  believe  it  is  now  tlie  practice  in  bankruptqr 
not  to  permit  a  person  to  examine  the  file  of  pro- 
ceedings without  the  previous  consent  of  the  solidtor 
to  the  fiat.  It  occurs  to  me  that  some  check  of  tills 
sort  to  idle  or  worse  cariosity  mi^t  be  very  con- 
veniently introduced  in  the  registration  of  deeds,  that 
before  a  search  were  permitted,  some  of  the  psrtics 
interested  on  the  registry  should  give  an  authority  to 
the  person  making  the  search,  snch  authority  t» 
be  written  on  a  stamp  of  small  duty,  say  2s.  6d.  to  ba 
paid  quite  irrespective  of  the  fees  for  search.  It  has 
been  said  that  nothing  serious  has  been  felt  in  pra^ 
tice  from  examination  of  wills.  The  ruses  are  not 
analagoas.  In  the  ease  of  charges  created  by  deeds, 
they  can  be  removed — the  owner  is  a  living  peraoa.- 
The  will  is  final,  and  only  shews  the  disposition  of 
property.  _^_^__  A.  B. 

REGISTRATION  OF  DEEDS. 

TO  TBB  BDITOB  OP  TUB  LAW  TIUSS. 

StB, — I  was  pleased  on  reading  the  valuable  re- 
marks in  your  last  paper  on  the  registration  of  deeds. 
The  proposers  of  the  Bill  now  before  Parliament 
may  say  what  they  please ;  but  there  is  scarody  a 
sohcitor  in  the  kingdom  who  will  not,  on  reading  the 
cumbrous  and  lengthy  measnre,  give  his  deoded 
opinion  that  it  will  greatly  add  to  the  cost  of  trans- 
fers,  especially  in  small  concerns.  In  all  cases 
duplicates  will  be  thought  requisite,  for  few  wOl  part 
with  their  muniments  of  title  to  an  office  wUch  may 
be  burnt  up  any  day  C  and  although  tmstamped,  the 
cost  of  duplicates  wiUbe considerable.  The  axpiense 
of  new  surveys  and  plans  for  the  whole  nation  will 
be  enormous.  I  say  imp,  because  who,  in  his  senses,, 
will  rely  upon  the  proverbially  inaccurate  Tithe  Com- 
mutation plans ;  and  when  the  new  surveys  are  com- 
pleted, they  will  not  long  be  useful,  for  boundaries  an 
contianally  being  altered,  and  it  is  quite  absurd  to 
suppose  that  in  nine  cases  out  of  ten,  parcels  cannot 
be  accurately  given  by  a  verbal  description.  Wherer 
parcels  are  complicated,  a  plan  must  be  indorsed 
upon  the  de«l,  for  the  occasion  for  it  generally  arises 
from  intricades  in  recent  subdivisions  of  propettJTx 
which  the  general  plan  will  not  meet. 

And  why  this  perverse  adherence  to  a  costly 
oentralising  Act  of  Psrliament  like  that  propossdJ 
In  every  Poor-law  union  there  is  a  register  offloe  fat 
births,  deaths,  and  marriuei^  ondar  the  can  of  a 
superintendent  registrar,  who  is  generally  an  intdli- 
gent  man,  either  m,  or  connected  with,  the  Profes- 
sion. These  local  offices  cost  the  oountty  aboat 
10,000/.  per  year,  and  every  one  of  them  is,  or  eonld 
readily  be,  made  adequate  to  contain  all  the  land  and. 
piuperty  registration  of  the  district  for  centuries  to 
eome.  Let  every  transfer  be  registered  either  by  ocmr 
original  or  mein(»ialin  the  Poor-law  union  in  whiea 
any  part  of  it  is  situate;  and  in  order  to  provide  for 
a  naamial  land  index,  let  thesMerintandeatiiishsr; 
send  a  tabular  statement  of  dates,  pattieif  naosi^ 
and  ofliar  particulars,  to  the  Raipstrar  GsDsnl  of 
Bfalhs,  Deaths^  and  Marriages  m  London,  wfaa 
would  keep  a  national  index  for  the  purpose  of 
searches  in  Loodon.  In  the  gmat  msjonty  of  cases 
it  will  be  known  where  Hie  registry  has  been  effected, 
sod  ssMch  will  be  made  at  onoa  in  the  local  oflcet 
but  it  la  well  to  have  a  natimal  as  wall  as  a  toeU 
iiTDBX.  Thus  the  offices  (the  General  and  Local 
Register  offices  tn  Births,  &c),  already  mafaiteined 
at  gieat  cost»  will  be  made  fnierally  nsefol,  and  I 
smi«tiiSed.if  iMUnMiu(e£theeost  of  ngilMf 
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tiOD  may  be  pnt  at » low  fiipirp.  Bende*.  wbjr.  when 
tlie  tegiitrr  of  deeds,  itni  that  of  birtha ,  deaths,  &c. 
an  both  eatablish«d  for  one  object,  and  that  a  mat- 
ter of  title,  AoM  yon  moltipW  office*,  and  not  use 
the  same  establishment  and  omccrs  for  both  ? 

I  hope  mT  profesrional  brethren  in  the  coantry 
will  bestir  themselTes  to  prevent  this  mammoth  cen- 
tal establishneat,  and  to  promote  the  establishment 
of  local  offices  at  eujr  distance*  from  tiie  residence 
of  each  oonntr;  ^liotor. 

I  am.  Sir,  yowrs,  tic. 

Ainil  l!i.  1851.  A  Coontrt  Solicitor. 

REGISTiUTION  OF  DEBD8. 

TO  THB  KDITOB  OF  THE  L*W  TIMKS. 

Sib, — It  is  quite  time  that  the  Profesaion  were  up 
and  doing  respecting  the  Registry  Bill;  objection- 
able as  it  is,  it  has  powerful  advocates,  and  tlierefore 
requires  etrenuous  opponents.  Fully  agreeing  in 
the  observations  yon  have  made  on  this  subject,  I 
would  suggest  that  petitions  to  both  Houses  of  Par- 
liament should  be  transmitted  from  every  district 
throughout  England  against  the  melropolilan  plan, 
as  alike  injurious  to  our  clients  and  ourselves.  They 
should  be  signed  not  only  by  professional  men,  but 
by  the  public  generally,  and  especially  landowners  ; 
and  every  due  influence  should  be  used  with  mem- 
bers of  the  Legislature  to  support  the  prayer  of 
them.  If  there  is  to  be  a  registry  at  all,  it  must  be 
a  local  one;  nothing  else  will  be  acceptable,  and 
therefore  nothing  else  should  be  accepted. 

As  it  will  be  desirable  that  the  petitions  should 
pretty  much  agree  in  the  sentiments  tlicy  contain,  I 
beg  to  send  you  the  form  of  one  which  has  emanated 
from  the  Somersetshire  Senior  .\ttorncys'  Club.  It 
admits,  you  will  observe,  the  principle  of  reeistra- 
tion,  and  therefore  if  any  parties  object  to  all  regis- 
tration, it  will  require  alteration. 

The  Bill,  as  most  of  your  readers  probably  know, 
is  now  before  a  select  committee  of  the  House  of 
Lords.  I  am,  Sir,  yours, 

April  16, 1851.       ^ One,  &c. 

"That  a  Bill  is  now  pending  in  your  right  ho- 
BOUable  Hoaie,  iatitaled-'  An.  Act  for  the  Registra- 
tioa  of  AasttrancMtefBiiglaiHl  aii4  Wale* ;'  that  it  is 
propoaed  by  the  Bill  to  «*tabliih  in  London  one  een- 
office  for  registering  'therein,  by  the  deposit  of 


condittonal  soRender  aeoompanying  and  executed  at  all  time*  a  difficult  qoeation  whetlier  the  prindpal, 
simultaneously  with  a  freehold  mortgage,  the  ad  or  the  agent,  or  both  of  them,  ma^  sue,  and  the 
valorem  duty  whereon  is  above  21.  does  not  appo^  |  cases  upon  it  are  very  nnmerons.  '  li/  Setwmlr  t. 
to  us  to  have  been  decided  by  the  «»ae  of"  T.  W.  i  ^gery,  17  Law  T.  27,  the  question  Wat,  aiiderwfaat 
K.  mentioned  in  his  letter  at  p.  23,  No.  419  of  the  |  circumstance*  a  person  contraetfcg'  te  aieat  >fcr  *a 
Law  Tiubs.  inasmuch  a.  it  seems  that  the  com-  i  „„kno^  ^j  unnamed  principal  might  soe  a.  «fc. 

.TnTIn  .i:i?i.r''ifPf„^:H,lTlh^  ^l  ^Z  <=iP«l-     It  "»«  held  that  te  might  'do  mii  tintwil 

aion  upon  the  case  commir  within  the  tresh  title  ,  ^^  ,  .,  ,.     ^,    .,    .   ,»■    _f._^    ..i^^j     i^  ^^.a 

(under  the  head  Mortgage)  of  "  a  further  assurance  ^e  shewn  distmrtly  that  the  other  psfTfy  dealt  with 

only  of  an  estate  alreidy  pledged  or  chafed,"  or  1""   "'T'IK  only,  on  W«  character  as  ageikt.-  aad 

more  probably  upon  the  ground  of  the  freeliold  would  not  have  dealt  with  him  as'  ptfMipal  Bad  he 

deed  and  conditional  anneDaer  forming  together  but  known  him  to  be  iuch.  kwaieonTMrinf  lb*ft  a«g*B 

one  mortgage,  like  a  conditional  surrender  with  a  could  not  fill  the  two  characters  of*  |»rih4ipal  aad 

deed  of  covenants  accompan^riog  it,  as  in  the  case  of ,  agent.    Bnt  the  Coart  said,  "  a  mas  oaaaat, 


the  original  insbument  or  a  dnplicate  thereof,  all 
tha  ftiture  title-deed*  afbcUng  real  I 
ootBaglaad. 


'  That,  although  your  pctitionera  are  not  inaen- 
sible  of  the  advantages  that  wootd  resnit  from  a 
simple  and  effective  system  of  reclstration,  they  are 
firmly  convinced  that  these  would  be  more  than 
counterbalanced  by  the  great  inoonvenienoa,  risic, 
and  expense  attendant  upon  a  registry  exdnsively 
metropolitan,  and  they  earnestly  deprecate  the  adop- 
tion of  any  such  plan. 

"  And  your  petitioners  trust  that  your  right 
honourable  House  will  reject  any  meaaore  for  regis- 
tration which  does  not  provide  for  the  establishment 
of  local  registries,  and  humblv  pray  that  your  lord- 
ships will  not  allow  the  said  Bill,  in  It*  present  shape, 
to  pa**  into  a  law. 

"  And  your  petitioners,"  && 

REGISTRATION  OF  DEEDS. 

TO  TdB  BDtrOB  OF  THI  l,\W  TIMES. 

8ta,-'I  bavia  Kid  yoor  leading  article  in  tlie  Law 
Tntu  of  the  12th  inst.  and  I  deeply  regret  yoor  ad- 
vocacy of  thi*  ma*t  ii^nrioo*  measure.  My  object 
In  n^  addreiaiiu  jou  w,  howeyer,  simply  to  correct 
two  «mri  into  waeh  you  appear  to  have  fallen. 

1.  Yattiaythel«ryen,—iiMaoinf  as  it  appears,  otf 
Inrym— admit  A»  ntili^  of  renstration.  I  hope  a 
gnat  majority  of  the  iawyen  do  not  admit  this, — 
eartaialy  all  do  not,— for  I  believe  I  am  correct  in 
■Miiig  fliat  there  i*  not  one  solicitor  for  many  mile* 
■Kona  ma  who  is  not  a  decided  opponent  of  the 
liieatara. 

2.  Yoa  lay  that  conyholder*  ding  to  copvhold 
tenon  with  it*  absnrditie*,  because,  practically,  it 
gH«a  them  a  register  of  title.  Of  conrse  T  know  not 
float  what  part  of  the  coantry  yoor  experience  is  de- 
ri*ed,  bat  it  I*  mo*t  oompletelv  oppo*ed  to  mine.  I 
■erer  la  my  Hfc  knew  a  copy  holder  to  apeak  even 
with  potieBoeof  Ma  tanoiv,  and  never  did  I  know 
one  aliwle  advantage  gained,  or  one  item  of  expense 
Mved,  by  the  enrolment  of  doenmenii  ooonected 
with  copyhold*,  thon|^  of  di*advantage*  my  memory 
Mean*  too  many.— I  am.  Sir,  yoon.  See. 

A  SoLiciroB. 
[W«  an  ta  tnm  approving  lit  measure, — we 
approve  a  regiatnr  of  deeds,  provided  it  be  simple 
and  aeoeMibw.    Except  upon  each  condition*,  it 
waaU  bo  »  pmMt*  aouaaoe.— Ed.  L.  T.] 

emit$  m  Vtfiiti  of  9rsrt(rc 

STAMPS  ON  CONDirioNAL  SURRENDERS 

OF  COPYHOLD, 

IN  nruvANCB  or  a  covawAirr  in  a  fbbbholo 

HOBTOAOK-DtCD. 

Tn  qoeition  ai  to  the  jnopcr  duty  payable  apon  a 


Sellick  V.  Trevor  and  Davit;  12  L.  J.  401,  Ex. 
and  therefore  the  ad  mlorem  duty  not  exceeding  21. 
both  instruments  were,  under  the  title  Mortgage, 
liable  to  the  same  amount  of  ad  valorem  duty,  as 
not  comlni;  within  the  proviso  in  the  old  Act,  under 
the  same  head,  still  unrepealed,  which  hi  case  of 
several  distinct  instruments  faUing  within  the  de- 
scription of  any  of  the  instruments  thereby  charged 
with  ad  valorem  duty  on  mortgages  made  at  the 
same  time  for  securing  one  and  the  same  sum, 
renders  only  one  of  them  liable  to  ad  valorem  duty 
if  exceeding  21.  and  the  rest  to  the  duty  to  which 
the  same  would  be  liable  under  any  more  general 
description.  The  Iiegislature  thus  shewing  that, 
but  for  this  proviso,  all  such  instruments  would 
have  been  liable  to  the  lame  ad  valorem  duty,  and 
therefore  all  tmdtr  the  limit  fixed  in  the  proviw  so 
remained  liable. 

The  case  above  referred  to  decided  that  a  surrender 
with  a  deed  of  covenant  for  payment,  and  givin)^  a 
power  nf  sale,  did  not  fall  within  the  exemption 
under  the  old  Act,  of  "an  instrument  made  for 
further  assurance  ;"  and  we  apprehend  the  decision 
has  the  same  effect,  now^at  toe  further  assurance, 
originally  forming  the  exemption,  has  in  the  late 
Act  become  a  new  prindpal  title  ooder  the  head 
Mortgage,  with  new  duties. 

In  the  absence  of  information  on  which  |^nnd 
the  commissioner*  decided  the  above  case,  it  still 
seems  tp  >u  tliat  a  oon(^tional  surrender  and  a  free- 
hold mortgage-deed  executed  at  the  same  time  for 
securing  the  same  sum,  are  both  liable  to  the  same 
amount  of  ad  valorem  duty  whilst  not  exceeding  21.; 
and  when  the  ad  valorem  on  the  freehold  deed  does 
exceed  21.  that  then,  as  the  above  proviso  restricts 
the  ad  valorem  duty  to  one  only  of  the  several 
simultaneously  executed  instruments,  the  conditional 
surrender  becomes  liable  to  a  W.  stamp  only  under 
the  general  title  "  Surrender,"  that  being  the  more 
general  description  applicable  to  such  instrument. 

We  should  be  glad  if  any  of  your  readers  would 
favour  us  with  their  views  npon  the  oondusion  we 
have  arrived  at,  as  the  proviio  in  regard  to  this 
question  ha*  not  been  noticed  by  any  of  your  cor- 
respondents, and  the  question  is  one  of  mach  in- 
terest, especially  to  thie  stewards  of  manors  who, 
being  under  a  penalty  for  accepting  surrender*  im- 
perfectly stamped,  might  perhaps  be  Justified  in  the 
present  uncertainty  in  reqairing  the  oommiasionen* 
denoting-stamp  for  their  protection  before  taking 
them.  We  are.  Sir,  youn,  &c 

Din,  April  17, 1851.  W.  &  L. 


strict  propriety  of  speeeb,  be  m¥i  to  be  «n  tftit  to 
himsetf;  nut  in  a  eontraot  of  thh  deacription  we 
see  no  absurdity  in  saying  he  might  fill  both  cii*- 
racters  ;  that  be  might  eootract  a  agent  tat  the 
freighter,  whoever'tbe  freighter  might  torn  oat  to 
be,  and  might  still  adopt  this  dnraoter  of  fn%litcT 
himself,  if  lie  chose." 

It  may  be  as  well  lor  traders  and  their  soKeilDn 
to  bear  in  nmid  the  case  of  Ex  part*  Bgfiu,  17 
I,aw  T.  30,  ia  which  tti*  errtifleate  waa  soapeaW 
for  two  year*,  beotwe  the  haakrapt,  imawdiakly 
before  the  fiat,  diaMWd  of  goods  for  billa  mUA 
appeared  to  be  fraadnlent,  although  the  baiikra|t 
wa*  not  shewn  to  be  personally  a  party  to  lie 
firaad.  In  Re  Higfinioa,  17  Uw  T.  30,  the  U- 
verpool  Commissioner  fdt  some  doubt  whether  the 
jurisdiction  over  caaea  partly  heard  by  hia  prede- 
cessors in  office  da*o*iided  to  him. 

An  important  question  to  maaufactnren  aodwoit- 
men  wa*  raiaed  in  Reff.  r.  Hewitt,  17  Law  T  31, 
namely,  what  i«  an  iHcgal  oooibination  of  workaea 
nndcr  6  Geo.  4, «.  120.  The  Pbitaathropic  Egeisty 
of  Coopera  wa*  held  to  be  *neb,  beeaoae,  ahhnagh 
formed  a*  a  sick  and  barial  dab,  it  fined  one  of  iu 
members  for  working  in  a  yard  where  atcaa  ■*- 
diinery  wa*  uaed,  and  on  nonpayment  of  Ih*  fine, 
*o  acted  a*  to  prevent  liim  Cram  obtaioing  work. 
This  oaa*  (hoald  b*  notad  in  HerttUlt'e  Ltm  ^ 
itmttr  and  Strtant, 


THE   MERCANTILE  LAWYER. 

vafltngry. 
Stoppage  in  trmuitu  is  tiie  sdznre,  by  the 
*dler,  of  goods  sold  on  credit,  during  the  coarse  of 
their  p*i*«ge  to  the  buyer,  and  the  traniilta  ia  the 
passage  of  the  goods  to  the  pUce  agreed  upon  by 
O*  buyer  and  seller,  or  the  place  at  whidi  they  are 
to  come  faito  the  po**e*don  of  the  buyer.  The  rale 
appears  to  he  suScieotly  simple,  but  dispate*  an 
conatantly  arising  upon  its  appHeation  to  spedal 
facta.  Thus,  in  Orr  v.  Mwrdoek,  17  Law  T.  21, 
M.  and  others,  distillers,  redding  in  Seotlud,  *old 

fnncbeoni  of  whi*key  to  P.  who  lived  at  Newry,  in 
reland.  The  whiskey  was  bonded  in  thdr  own 
namea  at  the  Qoeen's  stores  in  Newry,  and  a  deli- 
very-order was  given  to  P.  with  an  invoice.  P. 
tram  time  to  time  took  ont  some  of  the  puncheons, 
bnt.  beoomiag  insolvent,  the  vendors  stopped  the 
rest  of  them.  It  was  bdd  that  the  right  to  stop 
waa  gone,  far  the  gooda  wen  no  h>oger  in  trmmiut 
the  ddivery  waa  oompleto. 
'  A  point  of  considerable  iatereet,  as  well  ia  the 
Praetiee  tff  Bantruptev  a*  to  medical  men,  was 
dedded  in  SUiott  r.  Oofton,  17  Uw  T.  26,  in 
which  it  wa*  held  that  a  medical  practioner,  who 
wa*  an  uncertificated  hankmpt,  bat  enabled  by 
help  of  friend*  to  procan  medidne*  on  credit,  and 
*o  to  oontinae  hi*  budnes*,  cannot  recover  for  me- 
dicise  aad  attendance,  if  hi*  udgnee*  interfere  and 
reoain  payisent  to  be  made  to  theaa. 

The  law  of  pffadpal  and  agent  ha*  of  late  bam 
diseasaed  widi  condderabla  ninat*ae**  in  tbeee 
pages,  in  the  course  of  the  rdlway  Utigation.    It  i* 


COUNTY  COURTS. 

tummtrv- 
Trbbb  now  lie*  before  n*  the  Bill,  "  ai  emended 
on  report  from  Ommittee  on  eecoad  rrresmjf. 
meaf,"  for  Ezteneioa  of  tlie  Coonty  Coarta. 
Whether  thi*  be  the  predse  form  of  the  BiO,  as  it 
passed  the  House  of  Lords,  we  hMV«  been  andde 
to  ascertain,  bnt  we  presume  it  to  be  ao,  as,  in  the 
newspaper  report*  of  the  'prdceedidfVMi  tht  tUtd 
reading,  no  nention  is  made-  df  any  anitnillnXiil 
having  been  then  introdaoed. 

The  Bill,  tkui  ameftded,  eoMains  the  fofloiwiag 
clanae*  :— 

1.  Pbwer  i*  given  to  thij  Jad||e*  of  the  OMrt  at 
Chaneeff  to  aetd'Aecotttrts  and  Tliqaiiles  to  the 
Judge*  of  the  Coafaty  Cdiitte'.  7.  In  such  Orden 
of  Reference  Aoconnts  are  to  be  taken,  and  In- 
quirie*  and  Request*  thereon  to  °be  made  a*  in 
Equity.  3.  Reperte  and  Eridence  to  be  filed. 
4.  Power  is  given  to  the  ^Jndgt*  to  take  Pkit, 
An*wer*,  and  EliiminatioBil.  "5.  Cooathate*  flie 
Judge*  examiner*  of  witn<^*r«  ia  the  eautltty. 
6.  Empowers  kli  witnejie*  66  H"exam(tte«r  before 
Judge*  who  might  be  exaniined  before  examinen  or 
oommisdooers.  7.  Directs  the  mode  of  ezaniidng 
wttnesse*.  8.  Empower*  Jadge*  to  call  on  parties 
to  be  preaent  at  examination*.  9,  Provides  that 
interrogstorie*  amy  be  seat  by  post  and  Cied. 
10  and  11.  Give  power  to  the  Lord  Chancellor  to 
make  general  orders  aa  to  the  mode  of  exsaitnhn 
witnesses,  &c.  and  to  issue  rales  of  praetiee.  I?. 
Requires  a  schedule  of  fees  to  be  framed  which  are 
to  be  received  |on  account  of  Equity  bosinesa  done 
by  the  Courta.' 

The  1 3th  and  I4th  •eetioa*  of  the  aneoded'BAt 
are  those  which  we  had  framed,  giving  to  fiie 
Judges  power  to  allow  larger  fees  to  Coonid,  aad 
requiring  the  Jadge*  of  the  Superior   Coarta  U 


frame  table*  of  fee*  to  be  taken  by  Attomeya,  i 
jeet  to  taxation  by  the  Cletk,  with  an  appeal  firosa 
such  taxation  to  the  Judge. 

Sec.  15  permits  the  venae  to  be  cfaasgad  oo  a 
new  trial. 

Sec.  16,  which  is  alao  one  of  onr  snggeated  see- 
tions,  is  retained,  and  require*  defendant*  to  give 
notice  that  they  dispute  the  demand,  etherwia* 
judgment  is  to  go  by  deCsnlt. 

Sec.  17  requires  that  no  cause  shall  be  act  down 
for  trial  anieaa  npon  proof  of  dae  seryice  of  the 
•mnmon*. 

Sec.  18  reqnire*  that  the  Muagion*  shall  i 
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notice  of  conditioni,  on  fulfilment  of  wbid>  pro- 
ceedingt  ihill  be  it»yad. 

Sec.  19  is  sew  :  it  proTidet  that  on  petition  to 
ber  M«iiMtT  the  jorildiction  of  ■  citj  or  borough 
cqoct.iMqr  he  exciqjed  from  that  of  the  Coonty 
CoMt  in  ooncnrrent  o»n«ai.    Aal 

Se«,.30  enpoweve,  this  Lord  Cbsncellor  to  fix 
MOeiiM  of  ja4g«if  notto  fscend  1^00/.  a  year. 

S«fl.  31  ospowen  the  Lord  Chncellor  to  appoint 
•Mitional  CooBty  Court  judges,  vlth  conient  of  the 
{Jj»rd«  oC.the  Treinuy^ 

The  elau»<  requiring  (oita  abotre  201.  to  he  tried 
at  aperpiat  uttingi  «ai,  ire  regrtt  to  aay.  stmclc  out ; 
)«at  we  are  not  without  hope  that,  t>T  a  vlgcronj 
•Sort  of  the  Prolisnion,  it  might  he  rt*tored  in  the 
Commona.  Thia  ia  the  only  one  of  the  clansea  which 
wehadauggealedwhic^  has  not  been  adopted  by 
the  Honae  of  Lorda ;  and  it  wonid  not  be  difflcalt 
to  shew  that  thia  wonid  be  at  bait  ai  praetiea)ly 
beneflbial  M  either  of  the  often  whieb  have  bean  ao 
readily  accepted.  Indeed,  we  Tentored  to  offer 
them,  not  aa  of  oar  own  epinkm  merely,  bnt  ai 
embodying  that  wbicb  we  itad,  by  meana  of  our 
peoaliar  opportnnitief ,  aaeertained  to  Im  tlie  reqnire- 
aaeals  of  the  County  Conrti  tmi  the  wiah  of  the 
Frofataion.  And  it  wonid  give  ns  pleaaue,  to  Im  of 
eqoal'aerrlee,  by  the  lama  wfaiM,  inothar  natU« 
iif  proftsiional  iotareat. 


THE  UWYEIt 

^aTTirr  Pn acticb.^ — Wbete  a  toiicitor  !■  a  eanae 
gave  the  papers  to  a  third  party  to  prepara,tba  UU 
of  eosti,  and  died,  and  die  tolloltor  who  snoeaeded 
him  ia  the  cause  obtained  the  papers  tntm  Ihe  per- 
son to  whom  they  had  been  so  intrusted,  iri^oot 
paying  the  costs,  it  waa  Inid  that  a  cause  petition 
or  biil  WIS  Ae  proper  proceeding  to  compel  their 
prodacHon,  for  tlie  purpose  of  allowing  tlie  oasts 
of  the  first  solicitors  to  be  taxed,  and  tint  he  was 
bound  to  prodiKa  them.  (WorreUr.  WkU*,  17 
l«wT.  21.) 

Id  proceeding  to  set  aside  a  deed  made  for  the 
benefit  of  creditors,  it  was  held  in,  Gort  r.  Harrit, 
XI  Law  T.  23,  that  Jt  was  aeoassary  to  make  one  or 
.oore  of  the  creditors  paitiea  totha  aait.'  , 

A  point  whidi  is  of  intaniat  aa  relating  to  the 
Trustee  Act^  11  &  12  Vict. «.  96,  wai  deddad  by 
Iiord  CaANwoaTH,  in  MittheU  t.  CbM,  17  Law 
1.  2S.  Under  thia  >  Act  a  surriWiv  trustee  had 
jfwid  iato.coart  a  sum  of  1661.  the  prpdope  of  one- 
«i«htb  part  cf  a  snm  of  stodc,  which,  on  the  death 
of  A.,  was  dirisible  among  certain  parties,  of  whom 
j^intifT's.  wife  lyaa  one.  .  It  was  held  that  this 
would  hare  been  a  breach  of  trust  if  tlie  partica  bad 
.HOt.giTeabimaiv«|t(l«p^  sapraaa  or  impUed  to 
sril.  The  trustee  l^id  cmittsd  to  pay  in  a  sun  of 
27a^  part  of  the  Instestate,  bnt  this  was  considered 
not  to  he  inch  anomiasioq  as  wpold  deprira  hhn  of 
tile  benefits  of  the  statute. . 

QENjsRAL  LA,W.rTA.  qnetrtion.  tp  Iw  note4  in 
Hofcot  or  Tml»m^iEti4n^,  «fa  raiaad  in  Th* 
Wett  London  Railw^,  fiongmtf  r.  Tie  iMtinn 
^nd  ffartM..ir*iter»  Mf^vay,  Qm^mtf,  17  Law  T, 
31 1  whether  a  copy  of  «K.«gMnRicitt  aidmitted'to  be 
a  oorrrct  copy  is  umiiiibK  without  acponnting  (or 
the  non-production  of  thp  original,  or  without  a 
notice  to  prodnee.  Jai^via,  CJ,  said  the  point 
sraa  Urj  daabtfnl. 


LCQAl.   INTELLIGENCE. 

THIS  SOUCm^S  OF  LONDON  AND  THE 
LOBBCBANCELLOR. 

The  following  address  has  been  presented  to  the 
Lord  Chancellor,  at  bis  reiidenae  m  Eatoa-aqnare, 
by  ^r.  Clarice,  the  Solicitor  of  the  Ordnance,  late 
pie*«dent  of  the  Ineoraorated  Law  Society,  and  IVIr. 
lisrie,  of  the  firm  of  Messrs.  Olivenon,  LaTia.  and 
Co. ;  and  the  depotation  at  the  same  time  reouiasted 
his  Lnrdahip  to  sit  (br  bis  portrait,  to  beplaeed  In  the 
ball  of  the  incorporated  Law  Society  r— 

"  TO  THE  UOHT  BON. THOHAB,  fJOtOi  TRUKO,  LOEn 
RIOH  CHANCSLLOn  OF  OBCAT  BKITAIM,  &C. 

■  "  We,  the  undersigned,  attornays  and  aoticitors 
of  die  Saperior  Conrta,  pnctising  in  the  eitiea  ot 
Iiondon  and  Westminster,  beg  leave  to  offer  to  your 
Lordship  our  respeetfbl  congratolationa  on  four 
Lordship's  deration  to  the  Office  Of  Lord  High  Cban- 
odlor  of  Great  Britain. 

"  We  remember  with  fiwUnga  of  no  ordknry  pride 
•ad  natiftcation  that  the  distinguished  cancf  which 
baa  &U8  been  crowned  by  tba  higfaaat  dignity  in  the 
power  of  tlie  Borsseign  to  bestow  was  commenced 


by  TOUT  Lordship  in  the  same  brandi  of  the  pro- 
fession to  whidi  we  ounelres  belong. 

Hariog,  by  the  exercise  of  great  talent  and  in- 
dustry, estabbsbed  an  extenaiTe  practice  as  an 
attorney  and  solidtor,  your  Lordahip  paasad  firom 
our  grade  of  the  profession  to  the  Bar,  in  the 
ranks  of  which  your  Lordship  rapidly  altataied  the 
foremost  position. 

"  As  an  advocate  a  course  of  most  unexampled 
distinction  and  snocess,  daring  wUdi  your  Lordship 
successively  filled  the  great  oflioes  of  Solidtor  and 
Attorney-General,  was  terminated  by  yonr  Lord- 
ship's advancement  to  the  distinguished  post  of  Lord 
Chief  Justice  of  the  Common  Pleas. 

"Your  Lordahip  has  now  reached  a  still  loftier 
elevation,  and  for  the  second  time  only,  as  we  believe, 
in  the  history  of  the  profiession,  its  very  highest  dig- 
nity has  been  attained  by  one  who  was,  for  many 
years,  a  practising  attorney  and  solidtor. 

"  Some  of  us  can  personally  remember  the  eariier 
stages  of  this  brilliant  and  remarkable  career ;  many 
of  OS  have  been  enabled  by  personal  experience  to 
appredate  the  vahie  to  our  clienls  of  your  Lordship's 
zralons  and  indefiitiRable  services  as  an  advocalv; 
and  all  have  witnessed  the  powerftil  ability,  the  un- 
wearied industry,  and  the  energy,  rardy  equalled 
and  nercr  surpassed,  which  were  devoted  by  your 
Lordship  to  every  cause  intrusted  to  your  Lordship's 
advocacy— to  the  cause  of  the  poorest  and  humblest 
equally  with  that  of  the  most  wealthy  and  poweifttl. 
"  Nor  can  we  forget  the  unvarying  courtesy  and 
connderation  in  every  stage  of  your  progress  iriiich 
the  members  of  our  branch  of  the  Pirofession  have 
experienced  at  your  Lordship's  hands,  while  engaged 
in  the  £scharge  of  onr  anxious  and  responsible  duties. 
"We  cannot  but  feel  that  honours  thus  earned 
reflect  a  portion  of  their  lustre  on  every  member  of 
onr  body,  and  we  see  in  your  Lordship  a  conspicuous 
example  of  greatness  achieved  by  persevering  energy 
and  unremitting  diligence,  directed  by  a  rigorow 
understapding  to  the  pursuit  of  a  noble  oojeet,  and 
at  the  saroi  lime  a  signal  proof  that  under  onr  happy 
consHtution  the  exerdse  of  such  qualifications,  united 
with  an  undeviating  adherence  to  the  principles  qf 
hopoar  and  integrity,  may  bring  the  hiriiest  dignities 
of  the  State  vrithin  the  readi  of  the  humblest  member 
Of  onr  Profesdon.  .       . 

"  With  these  sentiments  we  beg  leave  aedn  re- 
spectfully to  tender  to  your  Lordship  our  cordial  and 
hearty  connatulations,  and  to  express  our  earnest 
hope  that  Providence  will  be  pleased  long  to  con- 
tinue to  your  Lordship  the  poraession  of  tiie  health 
and  strength  requisite  for  the  discharge  of  the  duties 
of  your  Lordship's  exalted  station."  .  .  „  .. 
'nie  address  was  signed  by  upwards  or  400  sob' 
dtor*,  members  of  the  most  respectable  firms  in  the 
metropolis. 

Lord  TauRO  returned  the  following  answer  to  the 
deputation : — 

"  The  presentation  of  this  address  I  shall  ever 
regard  as  one  of  the  most  gratifying  inddenta  of  my 
life. 

"  Such  an  address  firom  several  hundred  gentie- 
men  who  constitute  a  large  portion  of  the  most  re- 
spectable and  estimable  members  of  that  hrandi  of 
the  profession  in  which  I  commenced  my  career,  and 
to  which  I  devoted  several  of  the  eariier  years  of  my 
life,  under  whose  personal  obeervatioa  tiiat  l^e  has 
been  passed,  and  that  success  attafaied  vrfaich  has 
called  forth  this  expression  of  tbdr  oongratulation 
and  esteem,  is  a  testimony  in  my  behalf  the  value  of 
whidi  I  cannot  estimate  too  highly. 

"  Your  request  that  I  will  sit  for  mf  portrait  to 
be  placed  in  the  lecture-room  of  your  incorporated 
society  is  also  very  gratifring  to  me,  and  I  accede  to 
it  with  great  pleasure.  It  is  mdeed  a  pleasing  re- 
flection, which  you  have  kindly  sugreated,  that  the 
ntiQspect  of  mv  life,  aa  leeorded  In  this  address, 
may  be  Mlowed  by  advantaaea  beyond  the  gntifie* 
tlonwUebitafcribtoaiTadfindrvidnaUy. 

"  OarPMfsadon  in  all  its  departments  islahorioas 
and  ardnous ;  bnt  in  onr  happy  country  promotion  is 
denied  to  no  dasst  and,  in  my  example,  your 
stndents  may  aee  what  can  he  aceomplished  by  per- 
sonal industry  and  exertion,  though  unaided  by 
patronage,  and  iVom  it  may  leam  that  the  humblest 
subscriber  upon  the  roll  of  attorneys  is  not  excluded 
from  the  highot  honours  of  the  State. 

"Respectable  soUdtors  are  among  ttk  most  valua- 
ble members  of  sodety ,  and  I  am  very  sendble  bow 
deeply  the  publie  ia  inteiraated  in  the  station  ra  which 
they  are  mdnteined,  and  the  estimation  in  which 
tiwy  are  heU ;  and.  in  rataming  mv  cordial  thanks 
to  the  gentisnien  who  have  oononrred  in  this  address, 
I  beg  to  assure  them  of  my  sincere  wishes  for  tbdr 
piosperity,  and  that  nothing  vrill  be  more  congenial 
to  my  feelings  than  to  have  it  in  my  power  to  con- 
tribute to  it.  _    , 

"  To  yon,  Mr.  Clarke  and  Mr.  lavie,  I  also  re- 
torn  mv  warm  thanks  for  the  trouble  which  yon 
have  taken  in  presenting  this  sddreas,  and  for  the 
very  kind  msmer  in  whi<»  you  have  expieesed  yonr- 
selves  towards  me,  which  has  oonfinned  the  gratifying 
impression  upon  m  mind  tiwt  the  fkequsnt  profes- 
sional intarsonse  I  have  bad  with  you  has  not  failed 
to  piodnoe  mntnal  fcdbin  of  esteem  and  regard. 


PROCEEDINGS   OF    LAW 
SOCIEJIEd. 

LAW  STUDENTS*  DEBA-HNG  SOCIETY. 

ODKSTl'ONS  POB  DTSCCSSION. 
Tuttday,  AjhrilQZ,  1851. 
45.  A.  bdng  in  possessieq  of  a  term  of  100  years, 
has  the  immediate  remainder,  which  is  a  term  of  ten 
years,  assigned  to  him    Does  the  first  term  meise 
in  the  term  in  remainder?'   Ifugkn  v.  SoMiam, 
Cro.  Elii.  302. 
XXVI.  Is  it  expeditat  to  abolish  pauper  settie 
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Ecclealastleal  Conrta. 

SITTlIfaS   AT  doctors'    COMMONS  Ilf  EASTBB  TSBIC. 

AKCnES  COCHT. 
"First  Session  :    April  15,     Second  Session  :    April  S8. 
Tliird  Session  ;  May  6.    Fourth  Session  ;  May  15. 
ADMIBALTT  COURT. 
First   Session ;    April  17.    Second  Session :    April  8©. 
Third  Session  :  May  7.    Fourth  Session  :  Msy  16. 
PKEROOATIVK  COURT. 
First  Session  :  Apri!  23.    Second  Session  :  Msy  1.  Tfaild 
Session  :  May  10.    Fourth  Session  :  May  20. 

AmnLBoamwr. 

TbstSathm:  April»L  rSMontlflaaan i  Mi^ 2.  lUoI 
Saaaioni  .MayU.    foarlkSaaiiotv ]!•;». 

conmoBx  eavvr. 

nKtAMSteai  April  t*.)8aeon4BMnm:  Kay*.  Ihird 
Saawm ;  May  I^ .  Fourth  B«f^^ :  Mar  JO. 


»IRTHf,.M^RRiApU,  ANO  PCATHt. 

VASItUOlS.  •       • 

BjttirM,  Bc^.  Wgar  B.  thitiMi^  sad 'atvil  loatraMor, 
B.K.  to  Ocorgina.  danflhtsr  of  Ska.  Us  Hanir  Bntton, 
Mq.  kBniatc«,**Mb'at  Bnwalis  «i  tk»li(Ml  Mat.    ' 

Sw«ni||u«,.Bdf»aa*,.«^>»W^-»t.U>r,  ajeflad  aon 
of  Clament  SwrtenbaiB.  esq.  of  Bomariord  Bootlis,  a 
tha  oonnty  of  Cheater,  Id  Bliisbatb  J«D«,  daughter  of 
W9>oii  Jdnes,  asq.  otHartahaath,  ninuba's,  at  Boat 
Blydden  Chorch,  Flintahire,  on  tJia  12th  inat. 
'      •  MIXTHS." 

BMn«w,  Thomas,  «eq.  of  tha  Qnaaai^  Baacb-eflss, 
Twapla,  at  hia  h^nae,  No.  12.  Fadi1iii(tlaa  gwSii.  oa  the 
Wth  iaat.  aged  70. 

Jaaaor,  John  Sympson,  es^.  barrister'St-law,  magiitrate 
of  the  counties  of  Middlesex,  Esser,  abd  BartfordaUie, 
and  J>epii!y-Licutonant  of  the  cnuaty  tff  Baan,  at 
OambarwalK  on  the  17th  inat.  a^d  71. 

DvjrcAir,  James,  esq.  much  regretted  by  a  nimaaviia  olrda 
at  friaoda,  and  much  respected,  bt'matar  maaj  yaan  a 
aaamhar  of  the  Common  Cunncil  of  the  city  of  Tinniica, 
at  hia  residence,  22,  Dread-street,  on  Um  lUh  inat. 

Satils,  tha  Hon.  Frederick  (Ifth  son  of  the  Bari  and 
Counteas  of  MexborOoifb,  lasTisf  a  widoir  aad  fnfiuit 
fkmily  to  raMra  kia'ftta^  at  OoUenta,  altar  a  aknt 
iifaiaaa,  on  the  SrJ  inat.       -     ' 

fiOMtM.  tba  Hon.  Dudlay  AndttaoB,  Captain,  B.N.,  X  P. 
for  Boaton,  only  brother  of  the  Karl  of  Tarbomngh,  oa 
(he  Uth  inat.  aged  38^ , 

8ai«i.aao,  OeorKe  Anf^MneTanpla,  onlyaon  of  Georaa 
B.  aharUnd,  «»q.  Town  Clert  oTOraVaaaud,  en  thetfii 
inat.  of  bronchitia,  aged  t,  ■ 
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Bank  Stock 

S  V  Cent.  Bedaced  Anuuities 
S  y  Cent.  Coiuola  Annuities 
Conaola  for  Acceant 
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I>o^yia.(exp.Oe>  lOl-sr^iii 
Do.  30  vn.  (esp.  Jan.  6,  U60)| 

India  Stock 

India  Bonds  (I.Ooni.)  .... 
Do.     do.  (under  1,0001.)., 

South  Sea  Stock 

So.  do.  Neir  AnnnitiaB 
Bxohaqoer  Bills,  l,OM.  .. 
Do.  do.  SOW.    ....     , 

Do.  do.  Small 60* 

Do.  do.  Advertiaad 
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THE    GAZETTES. 

VankntyM. 

Chatttt,  AfM  IS. 
Biaaow,  WitttAK,  coal  merchant,  Kingaton.4naa>Haa, 
iSOand  Hajtl,  at  halfpaat  twdve,  Kingaton-n — 


iiU.    Off.  aa.  'Carriok.    Sola.  Lavatt  and  Chai^aey, 

HuU.    Petition,  April  11.  .»  _ 

GaACia,  JoHK,  wooUendraper,  Brtatdl,  andDodlayjWar- 

cesterabire,  April  5»  and  May  27,  Briatol.     <*  aa. 

Miller.  8ob^Wkittingtoi>aMl«(<bUa,Bnatol.  BstWoa, 

April  8. 
Josrarr,  Joair,  ahoe  merohaa^  Bnll.bridga,-Perl>vahus, 

April  26  and  Mar  23,  at  tweire,  MoUingham.    Of.  aa. 

B&ileatan.      Sol.    Campbell,   Kottingham.      BetitiOB, 

March  27. 
MAaaos,  WnuAX  Boeas  anctioneav,  6oathaan«oB,  April 

»  aad  May  27,  at  two,  BaaiB|^aU-M.    OK  as.  M- 

warda.    Sob.  Vf  and  Tembarton^  Idncoln'a-inn-aekla, 

aad  Hariield,  Southampton.    Petition,  April  •. 
Mooaa,  Tnoiua,Jiin.  mstehant.  Sooth  Hyltea,  T 
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ilfriiZSmnd  Jme6,atoii«,Va«a»tl«>nponrT]me.  Off. 
M.  Bsker.  Sola.  Maploa  and  Co.  Fredenck's-plaoe,  Old 
JewiT,  uid  Wright  and  Bom,  BimderUnd.    Fetitian, 

Apia  10. 

Wan,  Jiomnn  Tasoxm,  menhant,  Bimdirliiid,  AprQ 
S5.  at  eleren.  June  S,  at  twelre,  Newoaatle-npon-Tyne. 
Off.  aa.  WaklaT.  Sola.  B«U  and  Co.  Bow  Church-jard, 
Che^aide,  ana  Joblhiff  and  Fleming,  Newoaatle-upon- 
Tja».    Fetitian,  Hwoh  27. 

BABKBUPTCT  ASTHXTLLEV. 
Chuetle,  April  15. 
WrnUk,  K.  hop  metahant,  Woniaatar,  April  10. 

Bibflirain. 

BASKBurr  xaTATsa. 
QglcUU  Aatg—n  an  iitten,  to  akoai  VTh  f"  '*' 

JMoU,  W.  and  W.  Jon.  pataat  hair-felt  manoihctnrera, 
•eoond,  6d,  Caonan,  Lonaon. — ApvUbg,  J.  miller,  flrat, 
la.  lOd.  Baker,  KewoMtle^-SoigllU,  B.  eabiset-maker, 
MMMil,  la.  Peonell,  London.— .Bm(«M,T.  ataek.broker, 
mat,  6a.  Cannaa,  London. — Bimtrman,  B.  and  O.  carrien, 
Ao.thirdiep.  of  B.  Bowerman,  8d.  Stansfeld,  London. — 
ilMmgwood,  T.  innkeeper,  Irat,  3a.  2d.  Psnnell,  London. 
—Colu,  0.  Tlumpton,  C.  and  Barrit,  R.  P.  jnn.  bill-lm>ken, 
wfth,  0(d.  Cannan,  London.— CtMiMaj,  T.  B.  ship-boilder, 
Int,  7a.  6d.  Qroom,  London.  —  Omubnt,  A.  oabinet- 
maker,  int,  3a.  8d.  Oaanan,  London. — Ontikmaifty  J. 
merchant,  fizat,  2b.  Tomer,  IJkwpoo}. — Dart  and  Brtmn. 
eoa«fa,la0e  manafactorera,  leoond  joint,  Sa. :  flrat  sep.  of 
Dart,  7d. ;  Brat  aep.  of  Brown,  l(Hd.  Pansell,  London.- 
An<ar,  J.  O.  tailor,  fll>al,6d.  Pennell,  London.— &<U<r<, 
J.  ironfonnder,  flrat,  2a.  6d,  Graham,  London. — Oood^ 
W.  jnn.  Unencbaper,  flrat,  7«.  lOd.  Stanafeld,  London. — 
Qa»/a»aw,  W.  B.  H.  timber  and  ooal  merchant,  aecond, 
1^.  Oraham,  London. — Makeptaet.  C.  B.  and  Strona,  R. 
aeraw  maaafaotarera,  flrat, 3a. 0)d.  Chriatie,  Birmingnam. 
^Jfott<{/!or«,  J.  B.  and  J.  merohanta,  aeoond,  28. 3d.  Pen. 
■an,  London.- JijiyuW,  W.  geampal ahopkeeper,  flrat,  3a. 3d. 
Graham,  London.— Poalqr,  H.  flrat,  2a.  2d.  Graham, 
London. — JUynoldt,  E.  }un.  miller,  aeoond,  la.  Id.  Graham, 
London. — J2oiwa«,  T.  draper  and  tea  dealer,  flrat,  fia.  Id. 
Gnduun,  London. — BawlamtUou.  ]£.  and  L.  drapara,  kc. 
flcat,  lOa.  Ptonnall,  London. — SmUh,  A.  wira  rope  mannfao- 
r,  flfit,  9d.    Graham,  London. 


moLTSiTT  aarxna. 
^aalji  at  tkt  Pmuional  Amigiut'i  (ffflf,  PartmioMr—i, 
Limmlm'Mim-flMf,  LoHdott,  iWwMit  M<  Imtrt  qftlnen 

Sank;  3.  T.  phmiber,  4m.  Sd.—BnJU,  P.  SOt.—QmM, 
3,  9Jd.— DaHia;,  D.  A.  poulterer,  9i.—Berdma»,  R.  linen- 
dnper,  la.  9i.—Hogs,  W.  ahipwiight,  2a.  tii.—Bustutm, 
J.  bairar,  Sii.—U^d.J.  olerk,  te.  8d.— Jfarrio//,  J.  T. 
dark,  8a.  M.—Moatman,  R.  H.  aoboohaaater,  lOa.  3d.— 
Mtig,  0.  elerk,  2a.  S^d.— Starma,  T.  0.  commander  B.  X. 
lUrd,  t:—Wak^^d,  A.  brmrar,  la.  8d. 

Jnoldt  Q.  gione  manofactorer,  6a.  7d.  Applj  to  Hr.  B. 
Uoaa,  painter,  Margaret-at.  Cavendiah-aquarfl. — Sittt.  J. 
eoni  menihaat,  la.  ltd.  Apply  to  Kr.  T.  Hnatwick, 
Botaan,  aoHnitnr.  

flwiomnditfl  for  tDc  VtneSt  of  Vrtbtten. 

Baxtttt,  April  8. 

BooroA,  T.  grocer  and  tea  dealer.  Great  Sarrpy->t. 
Chriatcburch,  Surrey,  March  21.  Trusta.  W.  Reid,  whole- 
aale  grocer,  Little  Tower*et.  and  J.  Potts,  wholesale  tea 
dealer,  Martin's-lanc,  Cannon-at.  Sols.  Wri(;ht  and  Bon- 
ner, London-»t.  Fenchurch-st. ^Farnf//,  J.  K.  linendrnper 
and  ailk  mercer,  Shrewsbury,  March  12.  Trusts.  J.  Had- 
land,  Cheapside,  .1.  F.  Pawaon,  8t.  Paul'a-churchyard,  and 
J.  P.  Foster,  Wood-st.  warehousemen.  Sol.  ll.  Lloyd, 
MUk-st.— Oi//(/i«B,  \V.  linen  factor,  Fridav-st.  Cheapside, 
March  19.  Trusts.  R.  Henderson,  Mincing-lane,  B. 
Hemslcy,  Laurenoe-lane,  merchants,  and  J,  T.  Stuttiird, 
warehouseman,  'Wood-at.  Cheapside.  Sols.  Reed,  Lana- 
ford,  and  Marsdcn,  Friday-st.  Cheapside.— G/a<f«;oM,  R. 
innkeeper,  Berwick-upon-Tweed,  March  24.  Trusts.  J. 
Say,  spirit  merchant,  and  J.  P.  M'Kenzie,  grocea,  both  of 
Berwick-upon-Tweed.  Sol.  J.  Rowland,  Berwick-upon- 
Tweed —ifoi-n'iy,  T.  K.  joiner  and  builder.  North  Shielde, 
March  17.  Trusts.  G .  S.  Tyzack,  merchant.  North  Shiclda, 
and  W.  Harle,  timber  merchant,  Newcastle.  Sols.  J. 
Radford  and  W.  Harle,  Ncwcistle. — MaJdoclet,  3.  farnuT, 
Caldccott,  Shocklatch,  Chester,  March  31.  Trust.  T-  H. 
Urry,  gentleman,  Whitchurch.  Sol.  J.  G.  Etches,  Whit- 
chnrch.  —  yuttall,  S.  ribbon  manufacturer,  Coventry, 
Peb.  22.  Trusta.  J.  Wyley,  esquire,  Coventry,  and  W. 
Btone,  ailk  merchant,  London.  Sols.  Dewea  and  Son, 
CoTentry.— J?oWn»o>i,  Rer.  I.  B.  clerk,  M.lforJ,  Suffolk, 
Starch  28.  Trusts.  D.  R.  8yer,  esquire,  Kedington,  and 
R.  A.  Allen,  merchant,  Ballingdon.  Sol.  G.  W.  Andrewa, 
Sudbury. — Stotker,  T.  and  Bryaa,  G.  joiners  and  buildera, 
Manchester,  March  18.  Trusta.  J.  Elton,  brickmaker, 
Broughton,  W.  Jelly,  plasterer  and  painter,  Pendleton, 
and  U.  Worrall,  phmiber  and  glazier,  Stranccways.  Sol. 
W.  M.  Atherton,  Manchester.— JFaWron,  T.  P.  draper, 
Pkreham,  Hampshire,  March  17.  Trust.  E.  Ansted,  ware* 
houseman,  Gutter-laoe.  Sol.  N.  Orerbury,  Fredericks 
plaoe.  Old  Jewry. 

aatett4,  AprilVi. 

Ban^,  W.  blacksmith,  St.  Osyth,  Eaaei,  March  28. 
Traata.  T.  Catohpool,  jnn.  ironmonger,  Colcheater,  and  J. 
Newcombe,  arooer,  St.  Oayth.  Sol.  W.  A.  Neok,  Col- 
dieater. — Boob$y  T.  oaraantar  and  builder,  Bath,  April  7. 
Traata.  J.  Lester  and  J.  Calder,  timber  merohaLDta,  boUi 
of  Bath.    Sola.  1.  and  B.  Omtwell,  Bath. 

9artiier«Af]is  BiMoIbtt. 

OatetU.  April  1. 
Aft*,  J.  and  J.  marcera,  drapara,  and  tailon,Hanham, 
Har.  n.—BartrT,  J.  and  J.  anr^cooa,  Coleahill,  Mar.  26. 
^-BUmdin  and  Co.  oabrioletproprutora,  Ac.  Putney,  Mar. 
7.— -SarRMp,  9pene*r  and  Aekroyd,  wonted  apianara,  Brad- 
fcid.  Mar.  18.  Dabta  by  Bomnp  and  Aekroyd.— CMm;, 
fiaUf  aad  Co.  ropa  maan&ctarera,  Ocorga^yard,  Loaa> 
bard-st.  anl  Mill  Wall,  Poidar,  aa  regarda  KxIot,  Mar. 
».—Sadf,  C.  and  An,  ailTeranutha,  Lml«  Daan-at.  Soho, 
■a  racarda  C.  Bady,  Mar.  31.— Janwjf,  J.  Jon.  aad  Avtry, 
Q.  liling  maateia,  Haatinaa,  Mar.  ij—BM  aodBeyrf, 
Mfw  reflnara,  Breeaar'a-hiO,  aa  renrda  Mac  IHcar,  lur. 
iX.—Barif  and  Pailawra,  iraafinsaera,  Woreeatar,  Mar. 
Mi^Sm*»  aad  Jxtnin,  Aar*  brdkan,  YinrMatnr, 


Mar.  12.  DabU  by  laimAmr—Btubm,  M.  aad  BoMoas, 
J.  P.  laoe  dreasera,  Bneinton,  Mar.  26. — Ludgai*  and  Sirt. 
linendraperv,  Alderagate-at.  Mar.  2fi.  —  MaeUvr  and 
Bohertt,  coach  buildera,  Kiddemunater,  Not.  13. — Jfort- 
fsa,  A.  and  J.  and  Boat,  C.  W.  faygeiata  and  madieina 
manoiaatBrera,  HamiltoB-plaae,  Nav-ioad,  Mar.  25. — 
MmtrHfiaii,  3.  'S.  and  BawtU,  N.  H.  attomaya,  Verulam- 
bnildings,  Grar'a-inn,  Mar.  31. — Osiora  and  9m,  linen- 
drapera,  Kaadug,  Mar.  28. — PtlUr,J)uff,  and  Peffer,  prin- 
tera.Crane-conrt,  Fleet-at.  Mar.2S.  Debtabye.W.Fetter 
and  C.  Doff. — Batmy  and  Ifaora,  chemiata  and  dmggista, 
Cheltenham,  Mar.  27.— Aav,  J.  aad  fibat,  wooUan  maun- 
fecturara,  HolTwall.green,  Halifax,  aa  regarda  J.  Shaw, 
Mar.  28.  Deota  by  remaining  putnaia. — Ackel,  Pi*re9, 
and  Co.  American  oonuaiaaion  agenta,  Mancheater,  Mar. 
20.  Debta  by  Bichel.— 5ait<t  and  Comr,  leather  mer- 
chanta,  Camomile-at.  Mar.  28.— Stotu,  J.  and  I.  and  W. 
ironlbondera,  Sedcler,  Mar.  M. — Swr^Ktm,  J.  and  Co.  com 
ahandlan,  Norwich,  Om.  2*.  Debta  by  Boraham.— 4rl«< 
and  Ormwiy,  biickkvara  and  buildera,  Caatletbrd  and 
Hambhidoa,  April  6,  iat7.  Debta  by  Bykea^lFiirrea,  J. 
L.  and  Burd,  attomeya.  Market  Drayton,  Mar.  26.  Debta 
by  Warren. — WWiawuoH,  W.  aen.  and  jun.  ootton  dealerBy 
Stockport,  Mar.  27.  Debia  by  WOliamaon,  jmi. 
BautU.ABril*. 

Ar0Mr,  OblUn$,  and  J'arkin,  dealera  hi  iron,  aoal,  timbar, 
and  alate,  Loatwidiiel,  March  22.  Dabta  paid  by  Arthur. 
— Barmet,  M.  and  T.  groceia  and  drapara,  MatflMd,  March 
26.  Debta  paid  by  M.  Bamea.— J<raa<«,  S.  and  XUcpn, 
E.  H.  sorgeona,  Hifihall,  March  26.  Debta  pud  by  Ben- 
nett.— BrookM  and  Oreen,  eatate  and  houae  agenta.  Old 
Bond-at.  April  i.  Debta  paid  by  Green. — Clari0  aad 
Brodriek,  aiock  brokera,  Bank-ohambera,  Lothbmy,  ICarch 
31.  Debta  paid  by  Clarke^— Doau  and  J2<«A,linaBdnwer8 
and  nndertakera.  Near  Saram,  March  12.  Debta  paid  by 
Reith. — Duk*  and  Ja^rejr,  wire  woricen,  AUan'a-coort,  and 
Newman-at.  Oxford-at.  March  29.  Debta  paid  by  H.  8. 
Cafe,  Great  Marlboroogh-at. — Smeit,  T.  and  Co.  onemiata 
and  draggiata.  Freeton,  Jan.  1.  Debta  paid  by  Emett. — 
Att,  D.  and  Co.  jewellera,  Manchaatar,  April  2.  Debta 
naid  by  D.  Falk.— AUar,  T.  O.  aad  Jiaafc,  J.  J.  X.  mano- 
netunng  ohamista,  Branton'a-wharf,  Cocnmefcial-road 
Baat,  April  1.  Debts  paid  by  Boote.— <?^pt«,  Qm,  aad 
Co.  iron  manatacturera,  Workington,  April  2.  Debta  paid 
by  Guy. — Botcard,  J.  and  Co.  hatteira,  Leicaater,  March 
28. — 2jani;kam,  J.  and  Anu,  laoe  manafaetarera,  Leioeater, 
March  28.  Debta  paid  by  Langfaam,  aan.  and  jua.—Milla 
and  BotktBtU.  beersellers,  Oborlton-opon-Medlook,  March 
26.  Debta  paid  by  Bothwell. — Ift^  aad  Baraii,  aootioneera 
and  appraiaara,  Sandhurat,  Feb.  7. — C^d«ii,'3.  and  Smmmor, 
E.  brewera,  Liverpool,  March  31.  Debta  paid  by  Ogden. 
— Offilvu  and  Clarke.  Weat  India  agenta,  Lmte-at.-aqnare, 
March  31  Debta  paid  by  OgilTie.—Pa*>t<«  and  Cb.  quarry- 
man,  Eocleahill,  April  1.  Dabta  paid  try  Fatohatt.— 
PimAgM  aad  Billiier.  dye  ainkere  and  fhncy  atationera, 
Oxendoo-at.  Hnaurket,  Deo.  SI.  Debtapaid  by  Pinohea. 
— PooUjf  and  Jonn,  dreeamakera,  HoUea-at.  Carendiah- 
aqoare,  March  25. — Powell  and  Salter,  tailora  and  drapers, 
Comhill,  Feb.  V? .—PrtteoU,  J.  and  Taylor,  J.  auctaoneera, 
Mancheater,  March  31.  Debta  paid  by  Taykir. — Bmppen- 
6efy  and  Co.  fnrriera,  fitaining-lane,  April  2.— ^ilawia,  W. 
and  WtidiU,  T.  paper  stainera,  Leeds,  Oct.  1,  ISM^- 
Skerloek  and  AekerUg,  amallware  dealers  and  hoaiera, 
Mancheater,  March  V&.—^mpton,T.  and  Son,  paintere  aad 
paperhangen.  Leeds,  March  28.  Debta  paid  by  J.  Kmp- 
aon.— 7«<  AielpU  Pior  Oompaag,  Mamh  24.— ITota,  J.  and 
Wholey,  3.  grocers,  Dewabnry,  March  13.  Dabto  paid  by 
Waaa.— ?F>Iak,  B.  aad  J.  G.  W.  agar  aad  winemerahanta, 
Upper  Wellington-st.  Strand,  April  1.  Debta  paid  bv  B. 
WtlA.—WkiU,  S.  and  W.  H.batohera,  High-at.  Bhadwall, 
Feb.  6. — WiiutanUf,  T.  and  5m>,  anetioBeera  and  ap- 
ptmiaera,  larerpool,  Mareh  tl. 

Oaattt,  April  8. 

Atkinson  and  Sehlenektr^  oilmen  aad  eoal  merohanta. 
Bed  Lion-at.  Holbom,  March  26.— .BoMrii^  and  Jfas- 
tkamp,  drapers,  Naweaatle,  Fab.  18.  Debta  paid  by  Bafai- 
biidge.— SiUgr,  T.  and  .Hoaubiai,  W.  H.  coal  aafeamen, 
Osweatry,  April  7.  Debta  paid  by  Bibby. — Bongklon,  G. 
and  Tunur,  J.  Ribbon  warehousemen,  dheapaide,  Mardi 
31.— Boievrs  aad  IFarMlqr,  ailk  maan&otarera,  Leek, 
April  3.  Debta  paid  by  Wamaley.— Iheli^ani,  G.  and  0.  aoap 
makers  aad  taUow  ehaadlara,'Baat-at.  and  Janea-at.  Wal- 
worth, April6.— Oii<M,7y|ilor,aMrtt,aadai.ribbonmaan- 
facturers,CoTentry,  April^as  regarda  Callow.  Debta  by  re- 
maining partners.— CbaMa  and  Tkarkraj,  stone  merchanta, 
Bradfora,  March  Vi.—Pttmni,  W.  and  Co.  contractors, 
Walton,  near  Lirerpool,  and  LiTerpo<d,  April  6.— OoZ^ 
aad  Parker,  paper  merchanta,  Naweaatle,  ICarch  18. — Ixef 
and  Peam,  psiulais  and  statiaoais,  Bwaaaea,  April  8. 
—Xemp,  T.  and  B.  grooera  and  dmggista,  Birmingham, 
April  S. — tangrHat,  T.  and  Bug^H,  8.  coachmakars, 
Ac.  Tnnbridge  Wells.  March  U.—BeOnirt  and  Damon, 
auaafhotnring  chemists,  SaUbrd,  Jaa.  80.  Debta  paid  by 
MeOnire.— .PaaUay  aad  Okmdmidc,  atone  merdmnta,  Dalton 
Brook,  near  Ratherham,  April  2.  Delita  paid  by  Ohadwick. 
iVaaa  aad  Seariett,  botoheia,  KinRsgate-at.  filoomabary, 
April  i.— Proctor,  IfonieU,  and  Co.  votated  spinners,  Brad- 
ford, March  31.— Sandford,  J.  0.  and  Bomell,  8.  B.  book- 
aeDws  and  printers,  Bttrewsbnry,  Feb.  28. — Seait,  W.  and 
J.  &rmera  aad  coal  merdaata,  Ay^o,  March  26.  Slertr, 
3.  aad  Oo.  nnsical  iaatAuuBt  dealera,  Derby,  April  6.— 
IWtm,  J.  aad  W.  Boar  aad  proraadar  dealers,  Lirerpool, 
April  2.— IVrfea.  T.  and  W.  floor  aad  prorender  daaleia, 
Lirerpool,  Aprfl  t.— Watte,  W.  B.  B.  and  SknitUvorlk,  B. 
Bankaide,  Soutliwark,  Aprfl  l.—tnUiame  and  Son,  silk 
mercers  and  lineok  drapers.  New  Brentford,  April  6. 
aaaefU,ApraU. 

JBarvn  and  Ahmd,  cotton  mannflwtmeis,  Baoknp,  April 
18, 18«.  Debta  psM  by  Baron.— JtM,  6.  and  rnadsnaia, 
0.  P.  B.  chaeaamoagara  aad  prosiaioa  dsalara,  Fettbad- 
row,  High-at.  OambarwaU,  April  7.  Debta  p^  bySeU. 
—Bell,  T.  and  OkallU,  W.  H.  briokmakera,  Shepberd's- 
bush,  April  10.— B«rty,  Slater,  and  Co.  wine  and  S[^t 
merchanta,  Sheflleld,  Aprfl  2,  aa  regarda  Slater.  Debts 
paid  by  J.  and  T.  Berry. —  Bead  aad  SkuHleworl*, 
tanners,  aaddleit,  and  iroimnaaers,  Ipawidi  and 'Wood- 
bridge,  April  8."-Jlef  raand  IFaisisla^ailk  maanihotaran. 
Lack,  April  8v—Bai(  and  Whitman,  fiacy  staUonar  r  man- 
ufactnrers,  Begent-at.  City-road,  April  S.—CkanJler,  W. 
L.  and  Badkam,  O.  attomeya,  Tewkesbury,  April  I — 
Cooper,  l^td,  and  Bood,  ma  mannihetniars,  Hoatdet, 
near  Leeds,  Feb.  82.  Debta  paid  by  Oooper  aad  flood. 
— Dale,  3.  aad  Co.  papanaakara  aad  laa.daalera,  Whita* 
brook,  Feaalt,  Apd  l.-Jlla»rf«lt,a.aaa  Oiok,  Q, 


tira  chamista.  Strand,  April  0.— Dnyioas,  J.  T.  aad  WaUtr, 
T.  carpenters  and  bmlders,  George-at.  Oraenwieh,  Aprils. 
Debta  paid  by  Douglaaa. — Oateait—,1.  aad  Oa.  homers, 
Nottingham,  Feb.  19.  Debta  paid  br  T.  Gaaooagne.— 
Qreenjudg\,  R.  and  J.  greaae  nunancturers,  Bnnley, 
April  i.—Jonee,  J.  aad  Lewie,  W.  B.  wine  and  spint 
dealers,  Brisl<d,  April  4.  Debta  paid  by  Jonaa.  i7aaai,P. 
and  Soierte,  3.  glaaiers,  oolonr  mardmnta,  Ac.  9t.  Amfh, 
March  19. — Se^  and  Biiekell,  sgenta  for  new  inrentioiaa, 
Newgate-at.  April  10.  Debta paidby Key.— ir><c*e{(,T.  airf 
Sindan,  H.  oarpentera  aad  aadeatekars,  Haatiafa,  Aaafi  6, 
Debta  paid  by  G.  B.  Poole,  Hastings,— jra«*>»  and  Jomet, 
drapers  and  grocera,  Leigh,  3£arch  24.  Debta  paid  by 
Newton. — Paek  and  ^eenuf,  musical  instrument  makcssi 
West  Strand,  and  Lowtber  Arcade,  April  10.  Debta  paid 
by  Ptek.—Steref,  W.  aad  Jfapiiii,  J.  paantora  aad  tabls- 
cover  manuf.  Lucaater,  AprQ  8.  Debta  paid  by  Stony. 
— The  Bersey  Tanning  Compawl,  tanners  aad  emricrs, 
Warrington,  Feb.  28.— TVetms,  J.  and  .^Zlais,  B.  noDan, 
Hythe,  March  24.  Debta  paid  by  Allans— tTasdfcirl^. 
Srofken,  rivat  mannfantigars.  Old  Graval-lane.  Aprils.— 
WoodmaJrd  and  Brown,  confectioners,  Liven>oo],  Aprils.— 
Wvatt,  T.  H.  aad  Brawdon,  D.  architecta,  Loadba.  MmA 
17. 


HATCHETT's  HOTEL,  Kec«*Hy  and 
Dcvar^traat,  aatahliahad  100  y«an,  acar  the 
Farka  and  Palaoe.  No  advance  in  prioas  dmmg  tha  Ex- 
hibition. Good  beds,  good  hving,  and  flrst-rate  wines, 
daanlineaa,  and  comfort.  Warm  batlu  alw^s  ready. 
Potiaia  np  all  nigiit. 


THE   LONDON    MUTUAL   LIFE   and 
OUABANTBB  SOOOTr.    huuauaialiid  by  Act 

of  ParUament,  with  a  Onaraataa  Fond  of  <0,(W0i.    Head 
OlSces,  63,  Moorgate-street,  London. 


Stephen  Olding,  eaq.  Plaaianfa-laaa. 
Thoanaa  Bpaldfiig,  eaa.  Draiy-laae. 
Henry  Tucker,  aaq.  Stamford-hflL 
Bdward  Swaine,  eaq.  186,  Piccadilly. 
maMVon. 
Feter  Broad,  aaq.  TanalsA-atneiaad  napbard'a-bnfc. 
Jonathan  Carey,  eaq.  Abbey-place,  6t.  Joha'a-wood. 
Thomas  CliamberB,  esq.  Temple. 
Joah.  Davia,  eaq.  Stock  Bxchaage,  aad  Piunidsain-haaat. 

Haaknay. 
George  Stanley  Hinchliff,  eaq.  St.  Fetcr'a,  Hammenmitk. 
Benj.  Wigg  welding,  esq.  0,  Noble^treet,  and  Norwood. 
Stephen  Oldinf ,  eaq.  CSeaienVa-laae,  and  Claptoa. 
Oharlea  Bead.  eaq.  F.8.A.  Fateraoatatsrow,  aad  Hackaey. 
Joaeph  Ttuker,  eaq.  Gresham-atreat,  and  Woodford. 
George  Wilson,  eaq.  Westminster,  and  Notting-hilL 
DISTINCTrVE  FEATURES. 

nia  oflice  combines  aU  tlw  modem  improvcfasata  m 
Life  Ajsnranoe. 

The  whole  of  the  proAta  divided  aauBg  the  sssiai'd  lor 
Ufa. 

Loaaes  paid  promptly. 

FoHetaa  iadispotable,  eiseptin  aaaea  of  palpable  fiand. 

Fremioma  very  moderate,  frith  all  tha  advaaitegea  of  the 
mutual  principle. 

No  diarge  for  stampa  on  policy  or  medical  fees. 

Loans  granted  on  i^iproved  personal  aecority. 

Folidaa  iaaned  from  SOi.  to  S,aae<. 

Policyholdeis  fsa  life  entitled  to  voU  at  aU  geaeral 
meetings. 

Guarantee  bonds  for  honesty  iiaated  to  peiaoaa  of  good 
eharaotar  in  oombination  with  me  aaanranee. 

Aasnraaeea  affaotad  daily  llrom  tea  to  four  oVlock. 

April  14, 1S61.  By  order.       H.  C.  BIFFE,  Bac 


L0AS8IN  CONNBCTION  WITH  UFE  A8S0BASCB. 

PELICAN  LIFE  INSUIUNCE  C»M- 
PANT.— EatablUied  1787. 
NOTIOB,— The  Diraetota  aia  pvepaited  to  reeeiva  Fro- 
pgaala  for  Loana  on  appmrad  BacnnV,  whether  real  or 
personal,  in  sums  of  not  leas  than  GOOL  coopled  wish  oaa 
or  more  polides  of  insurance  to  be  eflSacted  m  the  Pefieaa 
Oflloe. — AppHoatians  to  be  made  to  the  Secretary,  at  the 
Chief  Offloe  of  the  Oompaay,  No.  70,  Lombards' 


Just  published, 

THE  LAW  and  PRACTICE  ofPROTBC- 
TION  in  LONDON  and  tha  OODIITT  OOUBTSp 
with  sU  th«  Ohm  d«cid«d  to  tin  Tia^  «he  Pwm,  BidM» 
PraotJod  lustniotiDM,  Ac.  B^  DAVID  C.  ICACEJLR.  fsq. 
Barrifter-at-Law.  Fart  I.  pnoe  12>.  6d.  (To  be  complcud 
in  two  parts.) 

N.B.— This  work  has  been  rerlaed  thionthoBt  \0f  Ae 
Officer*  and  Practitioners  in  the  luotrmt  Cout,  aad 
contains  a  great  number  of  HS.  eases  and  noirn  of  tW 
Jadna. 

"  Onr  reports  of  inaohrent  proceedings  hsra  mad*  tb« 
public  familiar  with  tha  name  of  Mr.  ICacrae  ai  a  tctt 
■noaaasfol  praetittoner  in  thoae  eotarla.  A  woHc  oa  iasol- 
Tencj  by  a  barrister,  whoae  oonstant  aad  rartonre  afttend- 
aaoe  in  that  tribanal  mnst  neeeaaaiily  be  raeon»«Bdad  br 
eoipeneooe  aa  well  at  aiUhoiitT.  Wa  have  looked  throoi^n 
l£r,  liaerae's  book  with  the  full  ooDvietuni  of  &ndtac  tka 
expectation  reali»d,  and  we  are  boond  to  aay  that,  aa  fiw 
as  the  learned  author  has  been  able  to  aaT&ace  ta  the 
■  exeentioD  of  his  task,  be  has  perionned  it  ia  tha  Bwiet 
oivditabla  manner.  This  work  is  one  of  the  veorr  beet 
aranala  we  hare  met  with  on  inaakrencrf  pcmckice. " — QUt^f, 

••XharfoHiia,  aa  adapted  to  the  ohaage  of  jarisdiciMm, 
lists  of  fef«»  orders,  rules,  aad  atatatw,  reports  of  «a*c» 
decided  op  to  the  present  time,  indoding  manr  deciaiaaa 
hitherto  omepovtea,  mnst  render  thia  book  the  "  Ar^- 
bold"  of  praotitionars  in  the  Gonrta  of  JnaolraMy.** — 


\     PART  V.  of  COX,  MA(»  AS,  md  HBRTSLKT  S 

I  Baports  of  COUKTT  COUBTB  GASBS  and  APPKALS. 
I  ineioding  InaaUeno^.    Frio*  fe.  id. 

This  is  the  antborued  Bepovt  of  tha  Ooontr  Coortn,  and 
oontains  erery  case  decided  bj  the  Superior  Court*  re- 
lating to  the  Countj  Coorta.    JPart  I.  to  IV.  maj  atffl  be 
had,  price  6e.  6d.  each.    (To  be  ooatmned  reguLurlj.) 
i     ir.B.  The  next  Part  wflleosnptote  tha  Caata  to  tb»o&De« 
.ofUlanr  Term.  1861. 

XiwJCoau  Offia^  V^  iMK-iferai^  Mraad. 
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Ha  K«a)i«n  wt  Qormf  iiOlrnM. 

"  B.  S.  ft."— ^  <*<  4|p<  WMV  Iw]^  IM  «iiM  not  eompriMt 
M  fiU  report*  wiOun  our  UmtU.  The  htadUtg  tff  the 
e^lumns,  vUi  thf  name  qf  the  Courts  at  onee  indieatet  to 
fktf  eye  where  the  paget  qr  report  boffin  and  end. 

"A  Oowmurt  Biu>n."— .Kwy  offlot  hot  Ut  cam  prat- 
tiao  in  tkit  rmfct.    apwi  ndcft  tktflan  mtmtmmti  Sj/  out 


'  H.  W."— "  Maerae'e  ZntoUeney  in  tht  County  Courte,''— 
"  Cox  and  UoyHi  Practice  ^  Ike  Counlt  Oourtt,  — 
*'  Hmghe^t  Concite  Prteeiente  in  l£odem  Omvefaneinff" 
—"  ChUttft  Practice  of  the  Common  Lam  Ctmrtt,"—amd 
**  Wite'e  Bantu  u^ey:' 

"  W.  B."— ir<  Miev  U  it;  but  we  hato  mil  teen  (he  mm. 

"  IdX."— ZV  qneritM  relate  to  Xmk,  and  not  to  Fractico, 
amd  therefore  do  not  come  vi^Aiw  oar  province. 

.AHothcr  large  pile  of  lettert  on  the  Segietration  qf  Deede  Un 
upon  oar  table,  but  it  being  impoeetble  to  ineert  a  tenth  t/ 
tJum,  me  ehall  endtacoar  to  tetttt  each  portiont  nf  thorn  ae 
pretent  M«  ernggeeliont  or  ame  «i'yiiMi»fi.  Mr  the  moat 
mart  ihay  an  rayxMrnu  vf  vieem  already  proponnded. 
Jbr  the  tame  nwiMi  me  are  anable  to  aeknomledge  each  <«< 
aaparatoly. 


TO  SUB8CEIBEH0. 
T%e  Subtcriptitm  to  the  etirreiii  volume  it  due, 
and  lAould  be  paid  <»  the  trntrtt  of  the  enntinff 
week,  IN  order  to  obtain  the  advantage!  of  pre- 
payment. 


■OAU  OF  0HABOK8  VOS  ADVmBUmKMKSm. 

TTndernftif  Wordi M   5   0 

VwemymdtiOoiialTtnWordi 0   0  « 

AdtartlMuient*  Crom  fh»0«aB^«hoiiM  b* 
«<tt  an  ord«r  npon  the  Ag«ni  in  Tmm,  or  » 
oMar  (pmbla  nh  180,  Btnod)  for  Um  •aonnt, 

AdvartiMBenU  ordarad  for  tha  flnt  pafo  are  charnd 
one-lialf  more.  If  not  io  oidat^  th^  will  tab  th« 
eliaaae  of  position, . 


Biaalia 


W^aaaaatmidattate  to  ntan  i^faalad  aona 

Wkataaar  ia  mtaadad  for  taaartJoB  nnat  be  •ntbantiaaUd 
by  tks  name  and  addraaaoftiM  writer;  not  neeeaaadf 
for  poUicatian,  bat  aa  a  gnaiantee  of  hia  good  &tth 

Ho  notice  can  be  taken  of  anoQTmoiia  oommiodoationa. 
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REGISTRATION  OF  ASSURANCES. 

Thb  ezprestion  of  opinion  from  th«  Profesgion 
imt  «f  himdtm  is  tmanimons,  that  if  there  is  to 
be  a  registration  of  daeda,  it  ihould  b«  local, 
not  centraL 

Tliree  mode*  of  effecting  this  are  aogf^ested 

let.  B]r  the  clerks  to  unions. 

Snd.  Bf  tbe  reg^trars  of  birthB. 

3rd.  By  the  clerks  of  tlia  Conaty  Courts. 

We  are  are  indebted  to  our  many  corre- 
■pondents  on  this  subject  for  numerous  debdls 
napecting  the  particular  competency  of  each 
of  these  classes  of  ofScera  for  the  duties  of 
ngistrars,  and  from  a  rericnr  of  them  we  shall 
be  enabled  to  arrive  at  a  satis<Mrtory  judgment 
apon  their  relatire  merits.  It  is  very  im- 
portant that,  in  submitting  to  Parliament  our 
objections  to  tbe  present  scheme,  we  should 
aoQompany  those  objections  with  a  practical 
anbstitnte.  Merely  d«gmatical  opposition  to 
a  measure  is  rartly  sucoessful ;  while  rational, 
well-considered,  and  practical  amendmeot  as 
rarely  fails. 

▼oz»  xvzx.  We.  ftai. 


Let  us  consider,  the  fitness  of  each  of  the 
above  classes  in  its  turn. 

It  will  be  obvious  that  some  pectdiar  qual»- 
fioations  will  be  required  in  a  registnr  of 
deeds.  He  ont;ht  to  be  a  lawyer, — he  miut  be 
a  man  of  intelligence  and  of  education,  and  a 
gentleman. 

At  first,  our  inclination  was  strongly  in 
favour  of  the  clerks  to  the  unions  or  the 
registrars  of  births,  for  in  tboee  parts  of  tbe 
country  with  which  wa  have  a  personal  ac- 
quaintance all  the  clerks  are  attorneys,  and  all 
tnesuperintendent registrars  are  eithertiieclerks 
to  the  unions  or  persons  of  great  respectabilhy 
and  intelfigence ;  and  we  are  so  strongly  im- 
pressed with  the  importance  of  a  strictly  local 
registry,  that  we  were  inclined  to  prefer  the 
union  districts  as  the  limits  of  ibe  registry, 
because  they  are  the  tmalUst. 

But  we  are  assured  by  many  correspondents, 
in  various  parts  of  the  ceontry,  that  the  clerks 
to  the  unions  are  not  always  lawyers ;  and  that 
the  registrars  of  births  are  frequently  persons 
of  inferior  education  and  position.  It  has  also 
occurred  to  us,  that  while  it  is  most  desirable 
that  the  registrar  of  assurances  should  hare  the 
knowledge  of  a  lawyer,  it  would  be  most  un- 
desirable that  he  should  practise  as  a  lawyer. 
Now  clearly  it  would  be  impossible,  in  any  such 
small  districts  as  a  local  registry  demands,  that 
a  sufficient  tdary  could  be  given  to  the  registrar 
to  induce  a  respectable  attorney  to  give  up 
practice  and  devote  himself  to  the  office ;  nor 
would  even  the  addition  of  the  niggardly  salary 
of  clerk  to  the  union  suffice  to  this  end. 

Now  it  appears  that  all  the  desired  qualifi- 

liona  are  combined  in  the  clerks  to  the 
County  Courts.  They  are  lawyers.  Th^are 
men  of  intelligence.  The^  are  gentleman. 
Their  districts  are  not  Ineonveniently  large  for 
the  purposes  of  a  registry.  Their  duties  are 
about  to  be  so  much  increased,  that  it  will  be 
at  least  very  desirable  to  remove  them  from  the 
necessity  of  practising  their  profession,  by 
giving  them  salaries  and  requiring  sJl  their 
services  for  the  public.  Tbe  addition  to  their 
duties  as  clerks  of  the  County  Courts  of  the 
duties  of  Registrars  of  assurances  would  permit 
of  liberal  salaries  being  given  to  them  at  less 
cost  than  would  ba  that  of  insufficient  payment 
of  two  officen  and  two  astablishments. 

Our  plan,  therefore,  woidd  be,  to  make  the 
County  Court  districts  the  limits  of  the  local 
registries,  and  the  derics  of  the  County  Courts 
the  registrars.  The  same  building  would  suffice 
tat  the  clerk's  office,  for  the  courts,  and  for  the 
registry,  by  constructing  fire-proof  rooms  for 
the  latter.  The  same  establishment  of  writers 
would  serve  for  both  purposes;  and  if  the 
clerks  were  paid  by  liberal  salaries,  and  for- 
bidden to  practise  as  attorneys,  all  jealousies 
and  suspieiona  would  be  avoided.  The  cost 
would  be  comparatively  trifling ;  access  would 
be  easy  and  inezpenahre;  tbe  knondedge  «f  the 
locality  would  render  it  more  easy  to  pre- 
vent merely  impertinent  aeorches,  and  every 
good  purpose  of  registration  would  be  effected 
as  completely  as  by  the  proposed  centralised 
system,  without  entailing  npon  pwperty  the 
costs  and  inconveniences  that  unavoidably 
result  from  Lord  Campbkll's  scheme. 


Th^nMNMwr  of  registration  is  altogether 
another  quaation.  Before  time  and  laboiu:  are 
wasted  npon  tiiat,  it  would  be  prudent  to  settle 
the  two  grand  preKminaiy  points:  should 
there  be  a  registratioa  at  wf  And,  if  there 
be,  should  it  be  general  or  loead,  metropolitan 
or  provincial  ?  For  the  present,  these  ques- 
tions only  should  engage  the  attention  of  our 
readers ;  there  will  be  ample  time  for  the  con- 
sideration of  the  details  when  the  outline  is 
determined.  ^___^^^ 

THE  UCENSE  OF  COUNSEL. 

Thk  newspapers  have  reported  a  case  in  the 
Central  Criminal  Court,  in  which  both  jury 
wd  judfa  i^bukad  a  cmumI  for  adoptiog  a 


particular  line  of   cross-examination    in  the 
defence  of  a  prisoner. 

The  excuse  of  the  learned  counsel  waa,  that ' 
he  was  following  the  instructions  in  his  briefs  . 
Baron  Martin  is  reported  to  bare  said  tlMn« 
upon,  that — 

He  had  intiBiatad  doring  the  trial  that  tbe  coarse 
which  waa  taken  waa  an  improper  one,  and  he  still 
entertaioed  the  aame  opinion.  Coaosel  are  not 
bound  to  aot  npon  inatrvctioni  where  it  is  erident . 
that  they  are  of  an  improper  description  \  but  it  is 
tbeirdatytoexereiieadiacretioniniaohmatten;  and 
if  they  fcU  to  do  lo,  a  great  deal  of  that  confidence 
which  sabiiits  between  tbe  judges  and  counael  will 
be  destroyed.  If  he  bad  been  concerned  in  auch  a 
case,  whether  for  a  friend  or  on  bii  own  accooat, 
be  should  certainly  have  felt  it  bis  duty  to  refrain 
from  aethig  npon  each  instmctions,  or  from  making 
use  of  sach  materials  aa  had  been  famished  foe  the 
defence  of  the  prisoner  in  this  oasa. 

Now,  as  many  of  our  readers,  in  tbe  per* 
formanee  of  their  duties  as  advocates,  and'' 
most  of  them  when,  as  attorneys,  they  bavB 
been  instructing  their  advocates,  have  proba- 
bly experieooed  the  same  doubt  as  was  felt  by. 
the  counsel  in  this  case,  a  few  thoughts  on 
the  subject  may  be  acceptable  to  them. 

Is  an  advocate,  who  is,  be  it  remembered, 
avowedly  speaking  according  to  the  instmo- 
tions  be  has  received  from  another,  bound  to 
follow  those  instructions,  or  is  be  to  exerciaa 
his  own  discretion,  even  to  entire  disregard  of, 
or,  as  it  may  be,  in  positive  opposition  to, 
them  ?  The  question  is  not  so  easily  disposed 
of  aa  Baron  Martin  supposes. 

Presmning  that  the  Advocate  has  no  other, 
knowledge  of  the  case  than  the  brief  reveals,  and 
its  instructions  are,  that  a  certain  state  of  facta 
there  described  is  the  prisoner's  answer  to  the 
charge ;  but  that  defence  involves  unpleasing 
and  apparently  impertinent  investigations  int*' 
tbe  private  books  and  afiitira  of  the  witneas. 
What  is  he  to  do  ?  Until  he  has  tried  it  by 
cross-examination,  he  has  no  means  of  ascer- 
taining wheUier  ttie  defence  is  false  or  true. 
Is  he  not  to  suggest  it }  He  may  tutpeet  it  to 
be  unfounded;  but  would  he  be  justified  in 
refusing  to  put  the  questions  to  the  witneaa 
because  he  had  doubts  ?  Would  not  this  be, 
in  fact,  to  take  upon  himself  the  office  of  judge 
and  jury,  and  trr  the  prisoner  by  his  brief  i 

Obviously,  then,  an  Advocate  cannot  !••' 
fuse  to  suggest  a  defence  because  it  is  a  di** 
agreeable  one,  or  because  he  has  doubts  of 
its  bona  fiie$.  But  it  is  no  less  his  duty  to 
exercise  a  discretion  in  the  manner  of  that 
suggsstion,  and  in  the  extent  to  which  he  will 
carry  it.  Ha  is  bound,  in  the  first  instance, 
to  assure  himself  that,  if  established,  it  is  a  real 
defence,  and  not  a  mere  "tu  quoque,"  or  "  abuse 
the  proteetUor."  Then,  if  be  feris  a  d«uht  as 
to  Its  btna  fiiet,  it  is  his  bounden  duty  to 
conduct  it  with  caution,  and  with  as  littla 
offence  as  possible,  and  Jiwfonlfy  to  ceaaa 
and  retract,  when  satisfied  that  be  baa 
been  put  upon  a  false  scent.  In  the  man" 
nar  of  dealmg  with  the  suggested  defence 
ha  baa  an  absolute  discretion,  although  we 
cannot  admit  that  he  baa  a  right  altogether  to 
disregard  it,  unlsss  it  be  insufficient  or  maiu> 
feaUy  abstird  or  imprudent.  It  is  a  too  cam* 
mon  fault,  especially  with  young  Advocatatw 
to  be  fettered  by  their  instmctioas ;  and  such, 
a  declaration,  by  a  Judge  who  has  enjoyed  so 
large  an  experience  as  an  Advocate,  will  notba 
without  its  infiuence  in  giving  them  courage  t« 
act  more  upon  their  own  independent  judg- 
ments, and  it  will  be  useful  also  in  teach- 
ing the  Attorneys  who  instruct  them  that 
(&T  duty  is  to  supply  the  focts,  and 
only  faeti,  and  to  submit  these,  with  unre- 
stricted power  to  deal  with  them  as  he  maj* 
deem  best,  to  an  Advocate  selected  because 
they  have  confidence  that  he  is  the  most  coia- 
petent  to  protect  their  client's  interest,  and 
from  no  otner  motive,  neither  firom  favour  nar 
idSiection,  hope  nor  fear. 
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LAW  OF  EVIDENCE  BILL. 
Jjoav  Bkouohak  bu  introdaced  a  Bill  for  the 
amendment  of  the  Lew  of  Endenoe,  the  principsl 
feitiire  of  which  u  the  abolition  of  all  uie  remsimng 
<Biabilide(,  and  thui  to  permit  the  partiea  to  a  init 
to  be  witnenet. 

To  a  mind  approaching  the  qneition  for  the  lirat 
time,  nnbitised  bjr  any  prejudice  of  habit,  and 
withont  any  experience  in  courts  of  justioe,  it 
muld  appear  to  be  extremely  eaiy  of  lolntion. 
"You  would,  of  coune,  hear,"  »t  would  aay, 
•<  the  itatement  of  erery  person  who  knows  any 
thing  about  tiie  matter,  and  form  your  judgpment  of 
the  truth  upon  the  balance  of  testiniODy.  Least  of 
aU  would  you  exclude  those  who  are  most  lilcely  to 
be  better  acquainted  with  the  facts  thim  any  other 
persons." 

That  seemingly  obTiona  principle,  dictated  by 
common  sense  and  natural  justice,  has  nevertheless 
been  systematically  violated,  entirely  in  one  branch 
of  our  jurisprudence,  and  partially  in  another.  In 
the  Common  Law  courts,  the  parties  to  a  snit  are 
wholly  excluded  from  being  witnesses  ;  in  Criminal 
■od  Magistrates'  courts,  one  party  is  heard,  but 
not  the  other.  In  the  Equity,  Ecclesiastical,  and 
County  Courts  there  is  no  such  restriction,  and  the 
examination  of  the  parties  is  not  only  permitted, 
but  is  the  main  source  upon  which  those  tribunals 
nly  tot  ascertaining  the  truth. 

It  was  not  rery  long  ago  that  the  restrictions  of 
witnesses  in  tiie  Common  Law  courts  were  ten 
times  more  numerous  than  now  they  are.  Every 
person  who  had  any  interest  in  a  snit,  however 
trivial  or  remote,  was  inadmissible.  When  Lord 
DcMltAM  proposed  to  abolish  these  disabilities,  he 
was  met  with  precisely  the  same  objections  from 
precisely  the  same  qusrters  ss  now  assail  Lord 
BkOcaBAM's  Bill.  But,  happQy  for  society,  the 
Legislature  took  a  more  enlightened  view  of  the 
qootion  tiian  did  the  lawyers,  and  the  measure  be> 
came  law.  It  has  been  found  in  practice  not  to 
produce  one  of  the  evils  predicted  of  it,  while  it  has 
vastly  facilitated  that  which  is,  or  ought  to  be,  the 
object  of  all  evidence,  the  ascertainment  of  the 
truth. 

The  Lord  Cbakcillok,  whom  we  are  as> 
tonished  to  find  the  opponent  instead  of  the  pro- 
moter of  almost  all  improvements,  has  entered  the 
Usts  against  Lord  BaottOHAu's  Bill,  and  his  ob- 
jectioDS  embody  all  the  fallacies  and  prejudices  that 
are  usually  arrayed  on  behalf  of  restricted  testi- 
Bony.  Let  us  give  to  these  a  candid  consideration. 
Tlie  natural  method  of  learning  the  facts  of  any 
occurrence  which  every  person  would  adopt  in  his 
own  housdiold  would  be,  of  course,  to  examine  the 
principals  as  well  as  the  spectators.  No  man 
would  ever  dream  of  settling  s  dispute  among  his 
children  or  servants,  without  making  Inquiry  of  the 
facts  from  the  disputants  themselves. 

It  is  for  the  advocates  of  restriction  to  shew  why 
that  course,  which  their  own  common  sense  would 
teach  them  to  pursue  in  their  own  case,  should  not 
be  pursued  by  legal  tribunals  for  the  attainment  of 
the  same  object— that  of  learning  the  tery  truth. 

Tet  the  fiict  is,  that  many  lawyers,  if  not  a  ma- 
jority of  them,  are  hostile  to  the  abolition  of  dis. 
diilities.  The  reason  of  this  is  twofold.  In  the 
first  plsce,  the  influence  of  mere  habit  over  the 
opinions  is  enormous.  Bred  to  a  system,  never 
having  questioned  it,  we  assume  it  to  be  right,  and 
tiiat  which  it  really  only  ostenf  is  mistaken  for  eon- 
vtefioM.  Secondly,  from  the  very  nature  of  our 
training  it  is  extremely  difficult  for  us  to  divnt  our 
niDds  of  the  notioD  tbst  a  suit  is  a  conflict  of  skill, 
in  which  the  victory  is  due  to  something  besides 
light.  We  cannot  readily  realise  to  ourselves  that 
while  our  business  is  to  do  the  best  we  can,  and 
make  the  best  case,  for  one  side  only,  the  duty  and 
object  of  the  tribunal  is  to  learn  the  very  truth, 
^e  only  question,  therefore,  properly  to  be  consi- 
dered is,  what  is  the  best  method  of  ascertaining 
that  truth  ?  Let  us  see  what  reason  teadies  as  to 
tUs  ?  What  doea  experience  say  ?  What  are  die 
objections  to  it  and  their  worth  ? 

Reason  and  common  sense  instantly  dictete  that 
the  truth  can  be  best  learned  by  inquiry  from  all 
■oarcea  of  information.  To  exclude  my  b  to  en- 
danger the  result.  Degreea  of  reliaUeneu  (to  coin 
a  phrase)  only  go  to  credit  and  not  to  competency ; 
ttie  very  purpoae  of  a  judge  and  jury  is  to  weigh 
ttete  degrees  of  credit.  A.  hearmg  should  be  re- 
fued  4mljr  to  those  who  know  notMnf  at  all  about 
the  matter.  Obrionsly  all  who  know  anything 
^Mut  it  ought  to  be  required  to  state  what  they 
know,  and  then  it  is  the  business  of  the  Court  to 
JMarmiiie  the  iigrf  of  credit  to  be  given  to  Ae 


statement.  Inasmuch  as  no  tertimony  is  i/ffaUible, 
the  duty  of  wei^^iing  and  testing  its  worth  is  re- 
quired to  be  performed  upon  every  item  of  evidence 
adduced,  ana  we  defy  the  most  ingemons  philo- 
sopher to  lay  his  finger  upon  any  one  point  of  the 
scale  of  credibility,  and  say,  with  any  reason,  that 
there  crediMity  ends  and  total  exclusion  is  neces- 
sary. For  instance,  a  son  has  usually  as  great  an 
Interest  in  the  result  of  his  father's  suit  a*  the 
father  Umadf,  yet,  such  is  the  absurdihr  of  the 
present  practice,  tiie  jury  are  deemed  to  be  com- 
petent to  determine  the  credit  that  a  son,  so  in- 
fioeneed,  is  entitled  to,  but  not  the  weight  due  to 
the  evidence  of  the  fitther.  Again,  to  take  a  still 
more  striking  instance  of  absurdity.  In  an 
action  Ibr  seduction,  the  daughter,  who  is  tlie  real 
plaintur,  and  the  party  having  the  deepest  interest 
in  the  verdict,  la  admitted  as  a  witness,  whOe  the 
father,  who  has  but  a  secondary  interest  in  it,  is 
excluded.  The  defendant  is  also  excluded,  so  that 
the  tribunal,  which  profisses  to  be  governed  in  its 
admissions  and  rejections  of  evidence  by  an  ex- 
treme sense  for  the  truth  and  the  right,  actually 
hears  the  interested  party  o»  one  ride  only,  and  re. 
fuses  to  hear  the  statement  of  the  other  party.  And 
this  is  the  system  of  impartial  justice  whidi  some 
unreflecting  persons  are  so  desiroos  of  maintaining! 

The  law  as  it  was,  which  excluded  all  pecuniary 
interests  firom  the  witness-box,  was  much  more 
rational  than  the  presmt  one,  for  at  least  an  intel- 
ligible line  was  drawn,  and  there  was  a  reason, 
although  a  narrow  one,  to  support  it.  The  error 
consisting  in  the  assumption  that  no  other  interest 
but  a  pecuniary  one  could  bias  a  witness.  But 
the  law  at  it  it  draws  no  rational  and  intelligible 
line.  It  permits  the  jury  to  form  a  judgment  upon 
the  degrees  of  value  to  be  attached  to  testimony 
likely  to  be  influenced  by  interest,  but  pronounces 
the  jury  incompetent  to  the  same  task  where  the 
interest  is  that  of  being  a  party  to  the  suit,  even 
although  it  may,  and  ^en  does,  happen  that  the 
interest  of  the  witnesses  admitted  is  vasdy  grnter 
than  that  of  the  parties  excluded.  Why  a  jury 
should  be  competent  to  form  a  judgment  of  the 
worth  of  testimony  up  to  that  point,  and  then  be 
suddenly  pronounced  incompetmt,  we  must  leave 
to  be  shewn  by  the  supporters  of  exclusion. 

Here  we  must  pause.  The  rest  of  the  argument 
must  be  deferred  for  another  week. 


THE  LEGISLATOR. 

NEW  STATUTES. 

U  Victoria,    A.D.  1851. 
[In  this  reooid  of  IieEialationoiilTthe  Btatotaa  of  praotiosl 
ntQity  «re  given  at  Mngth.    Of  the  others  an  abitraot  or 
the  ttUas  only  are  presented.] 

Cap.  I. 

An  Act  to  amend  the  Passengers  Act,  1849. 

(April  1,  1851.) 
This  Act  makes  several  amendments  in  the 
Passengers  Act,  empowering  the  commiuioners  to 
fix  different  lengths  of  voysge  for  steam  and  sailing 
vessels ;  and  to  substitute  a  different  dietary.  4. 
Passenger  ships  putting  into  port  damaged  are  not 
to  proceed  without  a  certificate  of  fitness.  5. 
Powers  of  governors  of  colonies  and  Govemor- 
Genaral  of  India  in  Council,  as  to  length  of  voyage 
and  dietary,  are  extended.  6.  A  bond  to  be  girea 
by  masters  of  British  and  fordgn  passenger  i^ps. 
7.  A  oonnterpart  of  which  la  to  lie  certified  and 
sent  to  the  colony  to  which  the  ship  is  bound,  and 
received  in  evidence. 

Cap.  II. 
An  Act  to  authorise  the  Inclosure  of  certain  Lends 
in  pursuance  of  the  Sixth  Annual  Report  of  the 
Inclosure  Commissoners.        (April  I,  1851.) 
Cap.  III. 
An  Act  to  apply  the  sum  of  Eight  Million^out  of 
the  Consolidated  Fund  to  the  service  of  the  year 
185L  (April  1,1851.) 

Cap.  IV. 
An  Act  to  enable  her  Majesty  to  appoint  a  Vice- 
CbaoeeUor  in  the  room  of  Sir  James  Wigram, 
letigoed.  (April  1, 1851.) 

We  give  this  statute  entire. 
Whereas  by  sn  Act  passed  in  the  fifth  year  of  the 
reign  of  her  present  M^esty,  session  one,  chapter 
thefifth,  her  Majesty  was  by  section  nineteen  em- 
powered to  appoint  by  letters  patent  nnder^tbe  great 
seal  two  fit  persons  to  be  additional  judges  assistant 
to  the  Lord  Chancellor  in  the  discharge  of  the 
jndidal  functions  of  his  office,  each  of  such  ad- 
ditional judges  to  be  called  Vioe-Chanoellor ;  and 
hj  section  twenty-one  it  was  provided  that  nQtbing 
tbenin  oontainen  diould  uithorise  tite  qip<Niitiiieiit 


of  a  successor  to  the  Viee-ChancdOor  Mcondlr  ap- 
pointed under  the  authority  of  tiie  said  Act :  And 
whereas  the  Right  Honourable  Sir  James  Wi^aa, 
knight,  was  the  Vice-Chanoellor  secondly  appomted 
nn&  the  said  Act :  And  whereas  the  aaid  Sir  James 
Wigram  has,  by  reason  of  ill-health,  rasigned  the  oOee 
of  Vice-Chancellor,  towhidi  hehad  been  so  wpoinM: 
And  whereas  the  state  of  business  in  the  Covit  of 
Chancery  renders  it  expedient  that  a  Vice-Chanoeflgr 
shonld  be  appointed  m  the  place  of  the  aud  Sr 
Junes  Wigram:  Be  it  therefore  oiacted  br  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  conaent  of  the  Lords  Spiritual  and  Teai- 
poral,  and  Commons,  in  this  present  Paiiiament  ss- 
sembied,  and  by  the  autlunity  of  the  aam^  as 
follows: — 

1.  AnpoMmenti^ additional  Viee-Ckaiutllar.~ 
It  sluU  be  lawful  for  her  Mqesty  to  appcrin^  bv 
letters  patoit  under  the  Great  Seal  of  the  United 
Kingdom,  a  fit  person,  being  or  having beena  bar. 
rister-at-law  of  fifteen  yev>  standing  at  the  leasts 
to  be  an  additional  judge  assistant  to  ma  Lord  Ciiaa- 
cellor  in  the  disdiaige  of  the  judicial  faadioos  irf 
his  office,  in  the  plaee  of  tlie  ssid  Sir  James  Wignm, 
and  to  be  called  Vioe-Chaacellor. 

2.  Rani,  ice.  of  additional  Viee-Chamedlarj— 
The  Vice-Chimcellor  to  be  appointed  under  this  Act 
shall  have  all  the  same  powers  and  privilegea,  aad 
the  same  rank,  and  shall  be  subject  to  the  sameiao- 
visions,  duties,  and  observances,  as  the  said  Sr 
James  Wigram  had  or  was  aubject  to  under  thesrid 
Act  of  the  fifth  year  of  her  present  M^eaty,  Seaaoo 
One,  Chapter  the  Fifth,  excepting  that  he  shall  ha«e 
rank  and  precedence  next  aftwthe  Vice-Chancelkn 
that  now  are. 

3.  7V>  have  a  teeretary,  uiher,  and  trmlnhemnr.— 
He  shall  have  a  secretary,  usher,  and  tzainbeanr,  to 
be  from  time  to  time  appointed  and  removed  by  Umat 
his  pleasure;  and  the  secretaries  renstnis,  sad  other 
officers  appointed  to  attend  the  Lord  Chanoeikir 
shall  attend  such  Vice-Chancellor  when  sittiiiglar 
the  Lord  Chancellor,  and  also  when  fitting  in  Us 
separate  court,  as  circumstances  shall  require,  and 
as  the  Lord  Chancellor  shall  order  or  direct. 

4.  Salariei. — ^The  salary  of  such  Vioe-ChaaeeDar, 
and  the  salaries  of  his  secretary,  usher,  and  trui- 
bearer,  shall  be  of  the  same  amounta,  and  paid  out 
of  the  same  funds,  and  in  like  manner  aa  the  sala- 
ries of  the  said.  Sir  James  Wigram,  his  seuetai;, 
usher,  and  trainbearer,  were  and  were  directed^ 
be  paid  under  the  sidd  Act  of  the  fifth  year  of  her 
present  Majesty,  chapter  the  fifth. 

5.  Retiring  pention.—lt  shall  be  lawfiil  for  her 
Majes^,  by  letters  patent  under  the  Great  Seal  of 
the  United  Kingdom,  _to  grant  to  soch  Vice-Cham- 
ceUor,  on  his  resignation  of  or  ceaaittg  to  emesrta 
his  office,  an  annmty  of  the  same  amonnt,  after  the 
same  period  of  service,  under  the  same  cbicvb- 
stances,  subject  to  the  same  condtticos^  and  p^able 
out  of  the  same  fund  as  the  annuity  aathotiaed  to 
be  granted  to  eadi  of  the  Vioe-Chancdlofs  appatated 
under  the  said  Act  of  the  fifth  year  of  her  pttagut 
Majesty,  chapter  the  fifth. 

6.  Lord  Chaneettor  may  appoint  aerssnt  te  teip 
order  in  court.— It  shall  be  lawAd  for  the  Lat4 
Chvaodlor  to  appoint  one  or  more  penon  or  iinniaa, 
removable  at  pleasure,  for  the  purpose  of  kniiiiiig 
order  in  the  court  of  the  Vice-CbanoeUor  to  be 
appointed  under  the  authority  of  this  Act ;  aad  the 
salaries  of  the  persons  appointed  or  to  be  appositfed 
under  this  Act,  or  under  any  Act  or  Acts  bow  ia 
foree,  to  keep  order  in  the  court  of  the  Viee<Aan. 
cellor  to  be  appointed  nnder  the  authority  of  thoa 
Act,  shall  be  of  such  amount,  not  ercieeaim  tte 
yearly  sum  of  901.  as  the  Lord  Chancellor  may  ^ick 
reasonable,  and  such  salaries  shall  be  paid  to  each 
such  person  so  to  be  appointed  out  of  tke  aaaaa 
fiinds,  and  at  the  same  time^  and  fai  like  manner  as 
the  salaries  of  such  persons.bave  heretofore  been  paid. 

7.  Nothing  to  aulhorite  the  appoiatwunt  qf  * 
tticceMor.— Nothing  herein  contained  shall  aotbcriee 
the  appointment  of  a  successor  to  the  Vioe-Ouut. 
cellor  appointed  under  the  authority  of  this  Act- 

Cap.  V. 
An  Act  for  the  Regulation  of  her  M^esty's  Koyal 
Marine  Forces  while  on  Shore. 

(April  11, 1851.) 
This  is  the  annual  Act 

Cap.  VI. 
An  Act  for  punishing  Mutiny  and  Pewitiua, 
for  the  better  payment  of  the  Army  and  i 
Qaarteia.  (April  11,  IS&l.} 

Cap.  VII. 
An  Act  to  amend  an  Act  of  the  ParliaoMBt  of  lie* 
.  land  of  .the  25th  year  of  King  George  the  3rd, 
for  explaining  and  amending  several  lawa  for  &e 
encouragement  of  Agriculture,  ao  for  as  relates 
to  leases  for  the  erection  of  MUls. 

(April  11, 1851.) 
Cap.  Vm. 
An  Act  to  extend  the  Provisians  of  the  Pnaiysi 
Act,  1850,  and  to  give  Protection  from  FiraGj  to 
Persons  exhibiting  new  Inventions  in  the  P 
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don  of  tfas  World  of  Indattry  of  ill  Nation*  in 

One  thonnaJ  eisU  hnndred  and  fifty-one. 

(April  11,  18S1.) 

We  give  tiii*  ataMto  entiie. 

Whoeas  it  )»  ex^iedient  that  such  protection  a* 
hereinafter  mentioned  should  be  afforded  to  persons 
desirons  of  eskibiting  new  inventions  in  the  Exhibi- 
tion of  the  works  oTindattry  of  all  nation!  in  one 
thousand  eight  hundred  A<^  fifty-one :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Muetty. 
by  and  with  the  idfiee  and  consent  of  the  Lords 
Spiiitnal  and  Temporal,  and  Commons,  in  this  nre- 
sent  Farliament  assembled,  and  bythe  anthorityof  the 
tame,  as  follows  :(a) 

I.  Proprieton  ynxm  mveniioni  to  it  lUltneed  to 
exkibit  tiem  toil havt  prejudice  to  Mleri patent  lote 
thereiffler  granted.    Invention  to  be  proniionally 
regbtertd,  and  not  to  be  need  btfore  granting  qf 
4h»  letlen  patent. — Any  new  indention  for  which 
letters  patent  might  lawraUy  he  granted  may  at  any 
time  during  the  year  one  thoasand  eight  hundred 
and  fifty-one,  but  not  afterwards,  be  publicly  exhi- 
bited in  any  place  previously  certified  by  the  lords  of 
the  committee  of  Privy  Conndl  for  trade  and  foreign 
plantations  to  be  a  place  of  exhibition  witiiin  the 
meaning  of  tiie  Designs  Act,  1850,  without  prejndioe  to 
the  validity  (^  any  letters  patent,  to  be  thereafter 
during  the  term  of  the  provisional  registration  here- 
inafter mentioned,  granted  for  such  invention  to  the 
true  and  first  inventor  thereof:  provided  always, 
that  such  invention  hare  previously  to  lach  public 
axhibilion  (liareof  heeo  provisionally  registered  in 
manaer  keieinafter  meatioaed ;   and  provided  also, 
that  Hue  same  be  not  otherwise  publicly  exhibited  or 
nied  by  or  with  the  consent  of  the  inventor  prior  to 
tiie  granting  of  any  audi  letters  patent  as  aforesaid, 
eaeeptaa  hereinsAer  itwlioiied;  provided  also,  that 
BO  sue  or  transfer,  or  contract  for  sale  or  transfiBr, 
•f  the  right  to  or  benefit  of  any  invention  so  pro- 
visionally rep^lered,  or  of  the  rights  acquired  under 
this  Act.  or  to  be  acuuired  under  any  letters  patent 
to  be  granted  for  suck  iaventian,  shall  be  deemed  a 
sse  of  sach  inventiaa ;   and  the  publication  of  any 
aocoQBt  or  deeeriptian  of  such  invention  in  any  cata- 
Iq«ne,  paper,  newspaper,  periodical,  or  otherwise 
ahall  not  affect  the  vslidity  of  any  letters  patent  to 
be  dorinf  such  term  granted  as  aforesaid. 

2.  PubUe  iria  tfagrieultural  or  bartimUmral 
■imptemenU,  nndtr  Ike  direction  of  Me  Ommm*. 
jionert,  not  toyrymdice  letlen  patent.— The  public 
trial  or  exhibition  of  any  such  invention  as  aforesaid 


5.  Dtteription  to  be  preterved,  and  indention  to 
be  marked  mth  themrdi  "j^ronriamaUy  regu- 
tered." — ^The  description  in  writing  of  any  mven- 
tion  so  provisionally  registered  shall  be  preserved  in 
socfa  manner  and  subject  to  such  regnlationa  as  ttie 
Attorney-General  shall  direct,  and  any  invention  so 
provisionally  registered,  and  exhibited  at  such  place 
of  public  exhibition  as  aforesaid,  shall  have  the  words 
"provisionally  roistered"  marked  thereon  or  at- 
tached thereto,  w^  the  date  of  the  said  registra- 

6.  Provitional  rtgiitratUm  to  confer  tame  ben^filt 
at  under  the  Detignt  Act.  1850.— Such  provision^ 
registration  as  afoiesud  shall  during  the  term  thereof 
confer  on  the  inventor  of  such  invention,  with  re- 
spect thereto,  all  the  protection  against  piracy  and 
other  benefits  which  by  the  Designs  Act.  1850,  are 
conferred  upon  the  proprietors  of  dedgns  provi- 
sionally registered  thereunder  with  respect  to  such 
designs ;  and  so  long  as  Such  provisional  registration 
conHnues  in  force,  the  penalties  and  nnvisiont  of 
the  Designs  Act,  1842,  for  preventing  the  puncy  of 
deagns,  shall  extend  to  the  acts,  matters,  and  things 
next  hereinafter  mentioned,  as  folly  and  effectually 
as  if  those  penaltiea  and  provisions  had  been  re- 
enacted  in  this  Act,  and  expressly  extended  to  such 
acta,  matters,  and  things;  that  is  to  say,  to  the 
maUng,  using,  exercising,  or  vending  the  invention 
so  provisionally  registiwed,  to  the  practising  the 
same  or  any  part  thereof,  to  the  counterfeiting,  urn- 
tating,  or  resembling  the  same,  to  the  making  addi- 
tions thereto  or  subtraction  from  the  same,  without 
the  consent  in  writing  of  the  person  by  or  on  whose 
behalf  the  said  invention  waa  so  provisionally  regis- 
tered. 

7.  Lettert  patent  thereafter  granted  to  be  at 
valid  at  if  invenlioni  were  not  repitered  or  es- 
hibited. — ^Ail  letters  patent  to  be  dunng  the  term  of 
any  such  prorirional  registration  granted  in  respect 
of  any  invention  so  provisionally  registered  shall, 
notwithstanding  the  renstntion  thereof,  and  not- 
wi^standin^  the  exhibition  thereof  in  such  place  of 
public  exhibition  or  otherwise  as  aforesud,  be  of  the 
same  validity  as  if  such  invention  had  not  been  so 
registered  or  exhibited;  and  it  shall  belawfolfor 
the  Lord  High  Chancellor,  if  he  think  fit^  on  tlie 
grant  of  any  letters  patent  to  any  inventor  in  respect 
of  any  invenSon  provisionally  registered  under  this 
Act,  to  cause  such  letters  patent  to  be  sealed  as  of 
the  day  of  such  provisional  registration,  and  to  bear 
date  the  day  of  such  provisional  recistration,  the  Act 


ritiea  conatitoted  by  meh  itatota  miut  actia 
futara  in  lubordination  to  the  eommiaaoiMrs, 
and  the  rules  made  from  time  to  time  bjr  tho 
latter  would  overrule  any  conflicting  rnlei 
previously  made  by  the  former,  nor  can  the 
former  make  any  binding  rules  for  the  futnre 
but  under  the  sanction  of  the  latter.  The 
commissioners,  however,  cannot  put  an  end  to, 
let  aside,  or  alter  the  relations  inter  te  of  the 
local  anthorities,  which  may  be  guided  and 
controlled,  but  the  management  cannot  be 
taken  from  them.  .  .  .  Whatever  merely 
regulate*  or  control*  the  relief  or  management 
of  the  poor,  or  the  goTemment  of  the  work- 
house, or  merely  guides  or  eontrola  the  vestiy 
and  parish  oBBcers  will  be  mthin  the  power  M 
the  commissioners  ;  but  any  particulars  which 
substantially  alter  the  machinery  provided  by 
the  local  Act  for  its  administration  will  be 
beyond  it."  Therefore  an  order  directing  a 
transfer  of  power  to  appoint  certain  officeit 
from  the  restry  to  another  body,  called  the 
directors  under  the  local  Act,  was  held  to  be 
bad  pro  tanto. 

Ad  indictment  for  a  nuisance  by  bnrniog 
arsenic  whereby  noisome  smells  arose,  was  hdu 
to  be  sustained  by  evidence  that  cattle  and 
trees  in  the  neighbourhood  were  poisoned 
thereby,  although,  in  fact,  there  was  no  pori» 
ttve  smell.  (Reg.  r.  Garland,  17  Law  T.  39.)^ 


Xbeing  an  invention  for  purposes  of  agrieultun  or  of  ^e  eighteenth  vear  of  King  Henry  the  Sixth  or 


aorticaltnre),  whid  shall  be  certified  by  the  Lords 
-of  the  said  committee  to  have  taken  place  under  the 
■direction  of  the  Commissionera  for  tlu9  Exhibition  of 
I85I  for  pnrnoses  connected  with  the  exbibitioa 
thereof,  in  aocb  (flaoe  of  public  exhibition  aa  aforesaid, 
whether  such  trial  or  exhibition  take  place  before  or 
after  the  passing  af  this  Act,  shall  not  prevent  the 
provisional  registration  of  such  invention  under  this 
Act,  nor  miudioe  or  affect  tiie  validity  of  any  letters 
patent  to  be  granted  for  such  invention  dunng  soch 
term  aa  aforesaid. 

3.  Ctrtifieate  '^kuenfion  to  be  granted  for  pro. 
xMonal  regi*traliim.—Yiet  Mqesty's  Attorney-Ge- 
nenl,  or  audi  .p««on  or  persons  as  he  may  from 
time  to  tiaae  appoint  to  issue  oeitificatea  under  this 
Act,  oa  being  ionushed  with  a  description  in  writ- 
ing. Signed  by  or  on  behalf  of  tiie  person  chumingto 
be  the  tna  and  fast  inventor  within  tUi  realm  of 
any  new  invention  -intended  to  be  exhibited  in  such 
place  of  pnblic'exfadiiition  as  aforesaid,  and  on  being 
satisfied  that  such  invention  is  proper  to  be  so  ex- 
hibited, and  that  the  description  in  writing  so  fur- 
nished describes  the  aatare  of  tlie  said  invention  so 
intended  to  be  exhibited,  and  in  what  manner  the 
same  is  to  be  perfarmed,  shall  give  a  certificate 
in  writing,  under  the  baud  or  hands  of  such  At- 
tomey-Genesal  or  the  .person  or  posoni  appointed 
as  aforesaid,  for  the  pnvisionalregirtratian  of  such 
invention. 

4.  Certificate  (jfimventhn  to  be  regittered.— The 
registrar  of  desiipis  acting  under  the  Designs  Act, 
1850,  upon  receiving  such  eertificate,  and  being  fur- 
nished with  the  name  and  place  of  addms  of  the 
person  by  or  on  whose  behalf  the  registration 
is  desired,  shall  register  such  eertificate,  name,  and 
place  of  address,  and  the  invention  to  which  any  certi- 
ncato  so  registered  relates  sbaB  be  deemed  to  be  pro- 
^•ionally  registered,  and  the  legistntion  thereof 
yall  continue  in  foree  for  the  term  of  one  year 
mm  the  tjme  of  the  same  being  so  registered,  and 
ue  registi-^ar  shall  certify,  under  Ms  hand  and  seal, 
ttat  soch  invention  has  been  provirionally  registered, 
and  the  date  of  snch  registration,  and  the  name  and 
]4ace  of  address  of  the  person  by  or  on  whose  behalf 
werq;istrstion  was  effected:  Prorided  always,  that 
if  any  invention  so  provisionally  registered  be  not 
setnatly  exhibited  in  such  place  of  public  exhibition 
as  aforesind,  or  if  the  same  invention  be  in  use  by 
othen  at  the  time  of  the  said  registration,  or  if  the 
poson  by  or  on  whose  behalf  ue  said  registration 
MS  been  effected  be  not  the  first  and  true  inventor 


ftgeof,  snch  registration  shall  be  absolutely  void. 

(a)  tba  Aat  is  entirely  for  the  prateetion 
sevinnaligas  stihe  &eat  BxtuUtion. 


olutely  V( 
lofeihibi 


ibitorsof 


any  other  Act  notwithstanding. 

8.  Proprieton  qf  new  and  criginal  detignt  ex- 
hibited to  be  entitled  to  benefiti  qf  Deiigni  Aett, 
although  detignt  have  been  prevtoutJp  publithed 
eltewhere  than  in  the  United  Kingdom,  if  not  pre- 
vinmly  publicly  told  or  uied. — Notwithstanding 
anyfliing  contuned  in  the  Designs  Act,  1850,  and  the 
two  Acte  tiierran  referred  to,  uid  called  the  Designs 
Act,  1843,  and  the  Designs  Act.  1843,  (be  protection 
latended  to  be  by  those  Acts  extended  to  the  pro- 
prieton of  new  and  original  designs  shall  be  extended 
to  'the  proprietors  of  sH  new  and  original  designs 
which  shall  be  provisionaUy  re^stered  and  exhibited 
in  snch  place  of  pnblic  exhibition  as  aforesaid,  not- 
withstanding that  snch  designs  msy  have  been  pre- 
viously pubhshed  or  appHed  elsewhere  than  in  the 
United  Kingdom  of  Great  Britain  and  Ireland;  pro- 
vided that  snch  design  or  any  article  to  which  the 
same  has  been  applied  have  not  been  publicly  sold  or 
exposed  for  sale  previously  to  such  exhibition  thereof 
as  aforesaid. 

9.  The  Detignt  Act,  1850,  and  thit  Act  to  be  eon- 
ttrued  at  one  Act. — Ail  the  provisions  of  the  De- 
signs Act,  1850,  and  the  provisions  incorporated 
tMrewith,  relating  or  applicable  to  the  designs  to  be 
provisionally  regirtered  tiierennder,  or  to  the  pro- 
prietors of  snch  deaigns,  except  the  pcorision  fbr 
extending  the  term  of  any  such  provisional  registra- 
tion, shall,  so  for  as  the  same  are  not  repugnant  to 
or  inconsistent  with  the  provisions  of  this  Act,  apply 
to  the  inventions  to  be  provisionally  leglsteied  under 
this  Act,  and  to  the  inventors  thereof;  and  the  said 
Designs  Act  and  this  Act  shall  be  constroed  together 
a*  one  Act 

10.  Short  title.— Thit  Act  may  be  dted  as  The 
Protection  of  Inventions  Act,  1851. 


I  BHAtt  he  greatly  obliged  If  VKJ  oi  your  nnmarena^ 
readers,  who  aro  concerned  In  turnpike  tnatSrJrill  :. 
give  me  his  view  of  the  following  facta. 

A  buteher,  living  at  the  village  of  S.,  baa^mcfror  - 
twice  a-week  to  make  a  circnit  of  several  village  to  •• 
convey  meat  to  his  customers.    Sonewide  after 
leaving  home  be  passes  through  a  toU-bar,  and  tza- 
vela  on  the  turnpike  not  100  yaids,  whea  he  ha*  to  - 
take  a  bianch-road  to  two  or  three  vilkges.    Hav- 
ing passed  through  those  villagea  ha  enters  again  .. 
upon  the  turnpike  at  some  distance  dbwnwards,  tra- 
vels a  short  way  upon  it,  and  tbeir  turns  off  the  turn-    ' 
?ike  to  another  village,  and  so  onwards  to  his  home, 
n  this  last  instance  he  passea  through  no  toil-bar. 
It  is  admitted  that  he  is  travelling  upon  the  turnpike   - 
in  a  legitimate  manner,  and  in  the  due  exerdae  of  his   - 
business,  and  that  there  is  no  attempt  to  evade  toll. 

A  summons  was  issued  against  him  for  refuting   ' 
to  pay  toll  under  sec.  139  of3  Geo.  4^  e.  126.   Pass- 
ing throu!;h  the  toll-bar  no  toll  was  demanded,  til*   - 
det't'iidant  beinj;  well  known  to  the  toll-gate  keeper. 
Upon  these  facts  can  the  subsequent  £stance  tn- 
velled  upon  the  turnpike  (but  when  no  toll-bar  wa* 
passed)  be  added  to  the  fint-named  distance  of  leSB  " 
than  100  yards  (vide  sec.  32  of  the  above  Act)  when 
a  toU-bai  was  passed  iu  order  to  make  the  aggre- 
gate distance  travelled  100  yards?    Or  ought  not 
the  distance  under  these  facts  to  be  100  consecutive 
yard*,  and  near  to  a  toll-bar  ?    And  if  it  was  merely 
a  crossing  of  the  turnpike  in  the  first  instance, 
would  that  alter  the  eate.'    Should  not  the  toll,  to 
be  payable,  have  been  demanded  ?    And  as  it-wae- 
not  demanded,  and  even  if  it  bad  been  so,  at  the' 
crossing,  or  after  100  yards  travelled  on  the  road,  la    ' 
not  the  remedy,  if  any,  by  action  !    I  have  already 
had  the  opinion  of  a  barrister,  that  the  100  yards 
ought  to  be  consecutive,  but  to   make  assnranoe 
doubly  sure  I  am  desirous  of  having  the  opinioB  of 
some  of  your  readerii,  as  the  qnestion  seems  to  re- 
solve itself  verv  mndi  into  a  point  of  practice. 
Supposing  my  client  had  been  a  stranger,  en  passing 
throufEh  the  toll-bar,  where  he  merely  crossed  the    ' 
turnpike,  and  no  toll  was  demanded,  because  noetBen  '* 
payable,  and  during  the  after-part  of  the  day,-  in   - 
dnringfor  pleasure,  he  had  hsippened  to  getnpon' ' 
the  turnpike  again — surely  he  would  not,  by  travel-^' 
ling  100  yards  upon  it  (miles  from  the*  place  where  ' 
he  crossed),  be  thus  held  liable  to  toll  ? 

A  Constant  Reaobs. 
Bradford,  29th  January,  1851. 


THE  MAGISTRATE, 

Ain>  PASOOHIAL  A5D  ICDKIOIFAI.  LAWTBB. 

eb^VKtnUTP, 

The  powers  of  the  Poor  Law  Commissioners 
were  brought  under  the  consideration  of  the 
Court  in  Reg.  v.  The  Poor  Law  Board,  \7 
Law  T.  38.  The  extent  of  their  authority  waa 
questioned:  how  far  their  orders  were  to 
supersede  those  of  goremors  of  the  poor  under 
a  local  Act    The  Court  thus  laid  it  down  :— 


A  High  Shbmpf  in  DtmcuLTiBS.— Some 
days  since  Calcraft,  the  hangman,  received  an  inti- 
mation from  the  gaol  authorities  that  his  services 
would  be  required  on  Wednesday  morniqg  next,  at 
Ipswidi,  for  the  purpose  of  carrying  into  execution 
the  last  sentence  of  the  law  upon  Maria  Clarke,  bat 
on  Tuesday  morning  last  a  note  was  received  from 
that  fonctionaiy,  stating  that  bis  professionsl  engage- 
mente  elsewhere  wonld  prevent  his  presence  at  Ips- 
wich on  Wednesday,  as  required.  Immediately  after 
the  receipt  of  Calcraft's  note,  a  messenger  was 
despatehed  from  Ipswich  to  London,  for  the  purpose 
of  having  a  personal  interview  with  Calcraft,  who 


The  commiasioners  have  a  jurisdiction  which   ""  '•''^»™«*  ^V  ^'  messenger  that  his  presence 
ttaebea  everywhere,  and  is  noi 
opcrstioD  of  8P7  local  itatute. 


attaehea  everywhere,  and  is'not  ousted  by  the  I  «,"  °"*~^  "•^P"^''''.  °".  Wednesday  next,  for 


.         I  „.  purpose  already  stated,  when  he  replied  that  he 
I  oe  autho-  I  was  already  engaged  to  proceed  to  Taunton  for  a 
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THE  LAW  TIMES. 


[No.  421. 


'BkepnrpoM  on  Wedneiiday,  the  day  spiwlnted  for 
ihe  exeeatlon  at  Ipswich.  Fioding  that  it  va<  im- 
yoBsbls  for  Caloraft  to  oome  down  to  Ipswich,  he 
was  a^ed  if  he  coiUd  find  a  substitute.  He  replied 
h»  could  not.  This  announcement  has  caused  no 
pleasurable  feelings  to  those  whe  are  bound  to  see 
uat  the  execution  takes  place  at  the  hour  appointed. 
Unlew  the  day  named  ten:  the  execution  be  altered, 
or  a  iubstitiite  found  in  the  place  of  Calemft,  the 
Hi^  Sfaeriif,  whose  present  position  no  one,  we 
think,  can  envy,  will  nave,  in  accordance  with  the 
present  state  of  the  law,  to  perform  a  duty  repugnant 
to  the  feelings  of  thousands  of  her  Majesty's  sub- 
jects. We  believe  that  an  application  was  made  on 
Tociday  laat  at  the  Home-office  for  the  day  named 
for  tiie  execution  of  Maria  Clarke  to  be  altered ;  but 
we  understand  that  the  application  was  not  enter- 
tained.— Standard. 

Salaries  to  Coroners.— By  a  Bill  in  the  Home 
of  Commons,  which  is  to  be  read  a  second  time  after 
tte  recess,  it  is  proposed  to  pay  eoroDers  by  salaries 
to  be  fixed  by  quarter  sessions  or  town-councils,  in- 
stead of  the  present  mode  of  i;.  63.  ad.  for  every 
inquest;  such  salaries  to  commence  from  Michaelmas 
next. 

CorwTT  CoROKSBSBiP. — A  smart  oonteat  has 
Jort  tajien  place  for  the  coronersbip  of  one  of  the 
divisions  of  Warwickshire.  At  the  outset  there  were 
thne  candidates ;  but  some  time  prior  to  the  election 
one  of  them,  Mr.  Field,  of  Leamington,  retired  ; 
thereafter  the  struggle  was  between  Mr.  G.  S.  Poole, 
vf  Kentlworth,  and  Mr.  Smith,  of  Warwick,  pjutner 
-of  the  late  coroner.  At  the  close  of  the  poll,  Mr. 
Paole  waa  the  victor;  the  numbers  being  for  Foole, 
1,108;  for  Smith,  817. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

In  tbe  case  of  Lawrence  v.  The  Great  Northern 
RaUtoay  Company,  \7  LawT.  39,  the  important 
Aoint  was  decided,  U>at  althouKb  their  Act  of 
Fprliameiit  lany  give  permission  to  a  company 
to  construct  their  works  in  a  particular  m^- 
jner,  still,  if  unforeseen  damage  arises  to  any 
.person  by  reason  of  such  construction,  they 
are  liable  in  damages,  and  their  Act  will  not 
-protect  them.  In  the  case  of  R.  v.  Pease,  4 
B.  &  Ad.  30,  a  company  was  held  not  to  be 
.liable  for  injury  sustained  by  reason  of  horses 
taking  fright  at  some  works  authorised  by  their 
Act  to  be  constructed  near  a  highway.  But  the 
'Court  draws  a  distinction  between  that  case  and 
the  present  one,  that,  there,  the  very  proximity 
itself  was  expressly  sanctioned  by  the  Act; 
liere,  the  company  might,  by  proper  caution  in 
constructing  their  works,  have  avoided  the 
.injury  com^ained  of.  E.  W.  C. 


FR0CBBDIN6S  IN  WINDING  UP  DURING 

THB  WEEK. 

(From  omr  own  S^wier.) 

ArriK  a  boUday,  the  proeeediDgs  ia  wiading  np 

wore  resumed  on  Wednesday. 

A  new  point  of  law  in  connection  with  the  lia- 
Ulity  of  contributors  appears  likely  to  arise  pnt  of 
a  state  of  things  developed  in  the  progress  of  the 
Eastern  Connties  and  Southend  Junction  Railway. 
On  Thursday  Mr.  Causton,  who  acted  as  secretary 
.  to  the  company,  admitted,  in  reply  to  Mr.  Williams, 
who  appeared  as  counsel  for  one  of  the  provisional 
committee,  that  although  he  neither  applied  for 
shares  nor  had  them  allotted,  he  nevertheless,  in 
coqJQnction  with  others,  signed  the  "  snbsoriptian 
contract,"  for  1,250^. ;  and  the  question  arising 
is,  whether  the  witness,  and  those  who  so  signed 
irith  bim,  even  though  they  took  nb  shares, 
are  legally  liable  for  the  amount  of  subscription 
signed  for,  towards  paying  off  the  liabilities.  It 
was  stated  that  these  snbscription  contracts  were 
commonly  "  got  np"  at  tbe  period,  to  delude  Par- 
liament and  the  public,  and  any  legal  oonse- 
qoences  likely  to  arise  from  this  miscoodnct  were 
attempted  to  be  argued  away  by  the  assertion  that 
tbe  deed,  under  the  operation  of  winding  up,  was 
waste  paper  and  a  perfectly  dead  letter.  Sir  Wil- 
Uam  Home  intimated  his  opinion  that,  irrespective 
of  the  inilaence  the  document  might  have  had  in 
deluding  Parliament  and  the  public  originally,  it 
was  now  a  liability  both  in  law  and  equity.  A  com- 
plaint was  made  against  the  official  manager,  to  the  { 
effect  that  there  had  been  a  refusal  to  produce  this 
document,  and  the  reply  was,  that  it  bad  been  with- 
lield  in  oooseqnence  of  its  having  been  considered 
as  a  "  valueless  "  document,  as  he,  tbe  official 
did  not  seek  to  charge  the  individuals  as 


provUontl  coramittee-nen  for  aaf  slfoatores  for 
subscriptions  contained  In  it. 

It  is  understood  that  an  early  day  is  to  be  fixed 
for  the  delivery  of  Master  BInnt's  dedrion,  now 
upwards  of  two  months  maturing,  in  the  matter  of 
tbe  Madrid  and  Valencia  Railway.  The  London 
and  South-Westem  Railway  have  made  a  return  to 
tbe  interrogatories  of  the  official  manager  relative  to 
Mr.  Chadwiok's  property  in  their  company,  and  it 
ia  stated  that,  as  tbe  information  furnished  in  the 
replies  are  not  satiabctory,  a  suit  in  equity  will  be 
commenced  against  tbe  Soath-Weitem  on  tbe 
subject. 

On  Thursday,  the  first  appeal  upon  the  question 
of  calls,  as  yet  an  undetermined  one,  was  to  have 
come  on  before  Vice-chancellor  Bruce,  in  the  case 
of  the  Rugby,  Warwick,  and  Worcester  Railway, 
where  one  of  4s.  has  been  made ;  but  in  spite  of  the 
desire  that  exists  to  obtain  some  standard  decision 
on  the  sabjeot,  the  hearing  of  the  matter  was  post- 
poned until  the  first  day  of  the  next  seaL 

It  is  understood  that  Mr.  Dobie,  tbe  legal  repre- 
sentative of  the  Nartii  British  Inssranoe  Company, 
intends  to  bring  an  action  against  the  gffioial 
manager  of  tbe  Royal  Bank  of  Australia,  with  the 
view  of  establishing  their  claim  of  some  40,000/. 
which  was  lately  disallowed  by  his  Honour  Master 
Richards. 


The  General  Commission  Ship  IjOan  and 
Insobancb  Company. — On  Wednesday  there  was 
a  meeting  before  Master  Sir  William  Home,  to  con- 
sider claims  brought  in  against  the  company. 
Messrs.  Maples  and  Co.  attended  on  behalf  of  the 
official  manager,  Mr.  Hutton,  and  exhibited  a  list  of 
the  claimante  whose  demands — amounting  to  be- 
tween 1,000/.  and  2,000/.— were  uncontested.  These 
the  Master  at  once  admitted  as  debts  against  the 
estate.  Some  fe*  items  were  contested,  but  they 
were  trifling  in  amount,  and  in  one  case  a  compro- 
mise was  effected  by  a  claimant  consenting  to  take 
50/.  in  lieu  of  76/.  the  original  demand.— ifomiii^ 
Chronicle. 

Eastern  Covntibs  and  Southend  Junction. 
— On  Thursday  a  meeting  washeld  before  his  Honour 
Sir  WiUism  Home,  for  me  further  settlement  of  the 
list  of  contributories.  The  case  of  Mr.  J.  Mainwar- 
ing  occupied  the  sitting  and  he  was  sought  to  be 
placed  on  the  list  as  having  been  one  of  the  membere 
of  the  provisional  committee  who  agreed  to  take 
100  shares.  M.  Causton,  the  secretary  of  tbe  com- 
pany, was  examined  at  considerable  length  by  Mr 
Williams,  and  the  case  was  adjourned  for  farther 
proof.  The  witness,  in  the  conrse  of  hi^  examina- 
tion, admitted  that  he  was  one  of  the  original  pro- 
moters ;  that  though  his  signature  appeared  in  the 
subscription  contract  deed  for  1,250/.  he  did  not 
know  in  what  character  or  under  .what  circumstances 
he  signed  it.  Mr.  H.  Harris,  who  appeared  for  one 
of  the  provisional  committee,  said  that  these  sub- 
scription contracts  were  usually  "got  np"  at  tbe 
period  to  delude  the  public  and  the  House  of  Com- 
mons.—JTmet. 

DiBBCT  EXETBB.  PlTMOUTH,  XND  DeVONPOBT 

Railway. — On  Thursday,  at  a  meeting  of  this 
company,  farther  proceedings  were  adjourned,  after 
some  discussion,  until  the  resolt  of  the  appeal  now 
before  tbe  Lord  Chancellor  is  known.  It  is  under- 
stood that  an  application  is  likely  to  be  made  to  Uie 
Court  to  rescind  the  order  for  winding  np  this  com- 
pany.— JDai/y  Newt. 

PETITIONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  &c. 

^Aanounoed,  iaaned,  anil  mala  daring  ths  past  week.] 
Tki»  day. — Wheal  Concord,  at  one.    Home. 

Cheltenham,  Oxford,  and  Bri^iton  BaOwi^, 

list,  at  eleven.    Humphry, 
Banwan  Iroa  Oompany,  at  thrae.    ffindaralay. 
llotdof. — Bridgewater  and  Vorehead  BaUwnr,  exnaino- 
tioD  of  witneseee,  eleven  to  four.  Kindezaley. 
Oeneral  Commission,  &c.  at  one.    Home. 
Blieo  and  Sbanoon  Bailway,  list,  at  eleven, 

Farrer. 
DoTer  and  Deal  Baflway,  at  one.    Breagham. 
Vale  of  If  eath,  at  two.    Brougham. 
Tue$da/. — Staffordshire  and  Shropshire,  at  three  (Archi- 
bald's case) .    Kichwds. 
Wednetdajf. — Hemp  and  Flax,  at  twelve.    Home. 
Tkiundi^. — TJniversBl  Gas ;  h'st,  at  twelve.    Bose. 
.  Iforthera  and  Southern  Bailway,  at  twelve. 

Humphry. 
i^Vuiiijr.— Great  North  of  England  Rulway,  at  twelve. 
Blunt. 
Port  of  London,  at  half-past  twelve.    Tinaey, 
Hull  OIms,  at  twelve.    Farrer. 
Gftlwsy  and  Bnnis,  at  eleven.    Bhmt. 
Barbadoes  Bailway  ;  oharge  against  liraotors, 
at  twelve.    Blunt. 
SatMrdajf. — Independent  Insurance,  at  one.    Blunt. 


REAL  PROPERTY    LAWYER 
AND  CONVEYANCER. 

A  CURIOUS  and  interesting  point  und«r  tiie 
Wills  Act  (1  Vict.  o.  26)  was  raised  ia  JUei- 
eolmson  v.  Maleolmsan,  17  Law  T.  44.  A 
devised  freehold  premises  to  B.  "  to  be  kop*  in 
trust  for  C.  that  is,  B.  is  to  let  the  premiiet 
and  gire  the  rent  to  my  son  C.  for  his  am- 
port."  Did  this  pass  the  fee  7  Sec  30  of  t£e 
Willi  Aet  gives  the  same  estate  to  tbe  «Mla 
que  trust  as  the  trnstee  takes.  What  aatale, 
then,  did  B.  take — the  fee  or  only  a  fife  estate? 
The  Court  held,  tiiat  the  fee  passed  nnder 
these  general  words,  end  that  Uje  WOLi  Act 
had  pot  real  and  personal  estate  on  •  pari^  in 
this  respect.  We  are  obliged  to  two  or  tfaaee 
correspondents  for  directing  oar  iHeatioa  to 
an  error  into  which  ve  bad  fallen  in  comment- 
ing upon  the  case  of  The  Attomef-Gtierttl  r. 
Napier,  1 7  Law  T.  38.  Misled  by  tbe  heading 
of  the  report,  we  stated  the  point  decided  to  »^ 
that  the  property  of  an  offleer  in  the  Ewt- 
India  Company's  service  dying  in  India  «u 
liable  to  legacy  duty,  because  he  wasdoauciled 
ia  England.  It  should  hare  been,  that  each 
WM  the  ease  with  an  offic«r  in  her  If  aieaiy'i 
service  dving  in  India.  We  ask  our  nmkrii 
to  make  this  alteration  with  their  pens. 


REGISTRATION  OF  DEEDS. 

TO  THK  BDtTOB  OP  THE  LAW  TUflS. 

Sir, —  As  we  hare  not  had  an  opportanky  of 
expressing  our  sentiments  upon  this  sub)ect  in  the 
shape  of  a  memorial,  permit  me  to  do  so  by  letter, 
as  "One,  &c."  opposed  to  the  registration  of  deeds, 
and  who  has  not  yet  heard  any  one  speakiniSnosrof 
it.  We  have  seemed  hitherto  to  do  very  well  without 
ti,nor  have  I  heard  of  any  drcnmstanoes  having 
occurred  to  call  it  into  requisition ;  we  have  ooo. 
sidered  that  the  poitettion  of  well-drawn  deeds  ia 
the  bands  of  a  mortgagee  was  a  good  feature  on  the 
securi^,  and  the  ^sence  of  such  deeds  warned  a 
second  mortgagee,  and  kept  their  own  legistiy  an- 
divnlged,  until  due  inquiry  made.  If  registration 
becomes  law  (whidi  I  hope  it  will  not),  ibis  Itttle 
planet,  so  far  as  our  laws  extend,  may  be  said  to  be 
banging  by  a  registration  thread,  subject  to  pabUc 
gaze,  conflagration,  and  too  weak  to  hold  \aia% :  title 
defeated  by  imperfect  rM;istration ;  deeds  of  no 
value  without  it,  and  which  might  posnbly  be 
omitted,  either  from  negligence,  ignoraaoe,  ac  by 
stratagem,  with  the  view  of  fnodnlently  defeating  a 
mortgage  or  purchase,  whereby  a  second  moitesgee 
would  be  let  in,  and  get  priority  without  the  Slie 
deeds :  and  so  anxious  are  mortgagms  in  geoenl  fat 
secrecy,  that  a  local  registrv  wonjd  pfeveot  many 
mortgages  being  effected,  and  would  certainly  add  to 
the  cost.  I  luve,  therefore,  been  unable,  in  my 
humble  comprehension,  to  discover  the  viakHa  of 
this  BiU.  YoBis,  &c 

R.  BaowKUiar. 

Bolton-le.Moors,  April  22,  I£51. 


RBOI8TRATION  OF  DEEDS. 

TO  TUB  BDITOa  OP  THB   lAW  TIliBS. 

Sir, — I  quite  agree  with  yon  as  to  the  prapne^ot 
local  registration,  but  I  quite  disagree  with  yoa  as 
to  registrars  of  births  being  made  registrars  of  deeds. 
Probably  you  are  not  aware  that  out  of  twenty  regis- 
trars of  births  in  the  provinces,  about  nioetoen  an 
illiterate  men.  A  short  time  since,  I  called  at  fte 
registrar's  to  register  the  birth  of  my  child,  aiMf  ia 
order  to  put  half-a-crown  in  the  rei^itzar's  packet^ 
I  asked  for  a  oertificate.  After  a  vantty  of  nrivous 
movemeuts,  the  old  gentleman  produced  a  alaaik 
form  of  certificate,  and  said  to  ae,  "I am  a ^**7 
poor  hand  at  writing,  air.  would  yon  mind  fiIUn(  it 
up,  and  I  will  sign  my  name  ? "  I  filled  it  op,  sutd  Ae 
registrar,  after  numerous  extraneous  twisansi^  loa- 
naged  to  scratob  bis  name :  he  would  not  xnaka  a 
good  registrar  of  deeds. 

Beside,  most  of  the  registoais  of  bSiOis  kaep 
shells,  and  it  would  not  be  particularly  pleaaant  nr 
a  professional  man  to  have  to  find  his  way  tbroap^ 
cheeses,  candles,  and  treacle,  to  the  Registry  CMaoe 
at  tbe  back  of  tbe  shop,  saying  nothing  of  the 
regisb-ar's  importunities  to  purchase  sceated  asap, 
pickles,  &c. 

County  Court  offices  are  almost  as  munemoaaa 
Registry  of  Births  offices,— end  I  have  ao  1 
in  saying,  that  County  Court  offices  would  be 
most  suitable  offices  for  tbe  Regisbstion  of  Deeds. 
I  am.  Sir,  yours,  &c. 

April  22,  1851.  A  Countht  Soucctok. 
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Qiuttoi  M  Votet*  ot  9taMtt. 

STAMPS  ON  CONDmONAL  SURRENDERS 
IN  PURSUANCE  OF  A  COVENANT  IN  A 
FREEHOLD  MORTGAGE  DEED. 

Havb  not  your  oorraspoiidaDti.  "  J.  W.  K."  mi 
"  W.  and  L."  overlooked  the  still  unrepealed  pro- 
triiioD  in  the  old  Stamp  Act,  that  wb«e  any  oopy- 
Iiold  land*  shall  be  morticagad  or  charged  together 
with  some  other  property  for  the  same  sum  of  money, 
the  ad  ualortm  doty  shall  be  ohaiged  on  the  deed  or 
iastrunseot  relating  to  the  other  propsrfy  /  Nega- 
tiying,  as  tiiis  so  decidedly  does,  the  payment  of  any 
advM»rem  doty  apon  the  turrtiidtr,  con  there  be 
«ny  doubt  that  the  20s.  stamp  is  coireet  as  upon  a 
mtnader  not  otherwise  ehaiged  ?  If  the  uniform 
use  of  the  20s.  stamp  is  incorrect  now,  docs  it  not 
fijUow  that  it  has  ever  bean  so? 
Bye,  April  22,  18il.  J.  B.  CouiAM. 


TTTHE  COMMUTATION. 
Can  anjr  charge  be  legally  made  for  tbe  ten 
clays'  notice  required  to  be  given  by  the  Titlie  Com' 
mntatioa  Act  to  tbe  parties  liable  to  pay  the  rent- 
cbarge.  and  for  the  serrioe  of  such  notice,  and  if  so, 
what<Aarge>  A.  B. 

Cardican,  April  22. 18S1. 


THE    MERCANTILE   LAWYER. 

Thb  law  will  not  sanction  frandoleot  preferences 
•nMmg  creditors ;  especially  do  tbe  Coorti  set  their 
faces  a^inst  tbe  ptsetice  of  procnring  tbe  assent  of 
so  obstinate  creditor  to  a  compo^tion  by  a  prirate 
arrangement  for  payment  to  him  of  a  larger  sam 
than  was  to  be  paid  to  tbe  rest  of  the  creditors. 
Sooh  was  the  attempt  in  Malalitu  t.  Hoydton,  17 
Law  T.  37.  Tbe  eooposition  was  pleaded  in 
answer  to  m  action  for  the  debt,  and  it  was  replied 
that  the  relesse  was  obtained  by  tbe  fraad  above 
described.  But  it  appeared  that  tbe  plaintiff  Itad 
been  himself  a  party  to  the  same  fraud,  and  tiie 
question  was,  whether  tfas  defendant  could  act  up 
a  eomiter.fraad  between  himself  and  the  plaintiff,  by 
which  tbey  deceived  other  persons,  aa  an  answer  to 
the  diarge  of  fraud  practised  by  the  defendants  on 
the  plaintiff,  or  rather  as  an  estoppel  on  him  from 
setting  up  that  fraudulent  representation,  which 
wonid  have  the  effect  of  depriving  him  of  part  of 
bis  original  right.  The  Court  differed  in  opinion 
upon  tbe  question,  but  the  majority  held  that  the 
defendank  might  do  so,  and  was  entitled  to  the 
verdiet. 

In  Lucat  t.  Bealt,  17  Law  T.  40,  an  agreement 
made  by  X.  with  the  manager  of  a  theatre,  "  io  the 
name  of  *be  gentlemen  of  the  orcfae«tra,"  was  held 
to  be  a  joint  contract,  upon  which  B.  could  not  sue 


Tbe  lialiiUty  of  a  hosband  was  again  qnaslioBed 
is  Aathr^M  n.  Kariiom,  17  Law  T.  41.  The  hos- 
baad  and  wife  bad  been  separated  for  some  ^ears 
previonsly  to  the  death  of  the  latter ;  a  third  person 
paid  for  her  funeral,  and  sought  to  recover  from  tbe 
husband.  He  was  held  to  be  entitled  to  recover, 
«T«n  although  it  appeared  that  be  might  have  com- 
municated with  the  husband  before  incurring  the 
charge,  but  did  not. 

Bottomry  is  a  pledge  of  the  ship  as  a  sectirity  for 
tbe  repayment  of  money  advanced  to  an  owner 
for  the  purpose  of  enabling  him  to  carry  on  the 
Toyage.  This  contract  is  osaiUy  expressed  in  the 
form  of  a  bond,  called  the  Bottomry  Bond,  that  if 
the  ship  be.  lost  on  tbe  voyage  the  lander  loses  tbe 
whole  of  his  money ;  but  if  the  ship  and  tackle 
reacb  tbe  destined  port,  tbey  are  to  become  liable 
for  tbe  money  lent  and  the  stipulated  premium  or 
Intaiwst.  Tbe  case  of  The  Cmtharinm,  17  Law  T. 
43,  wae  a  qoestioo  as  to  the  extent  of  this 
Uahility  off  the  ship.  She  pat  into  a  foreigq  port, 
and  was  tfaere  sold  by  antbortty  of  the  master.  The 
porehaaer  had  no  notice  of  the  bond.  It  was  held 
that  the  bond  attached  to  die  ship,  snd  her  value 
being  inanffident  to  meet  it,  a  sale  was  decreed. 

A  point  of  considerable  importance  to  the  Mer- 
cantile Community  is  reported  from  the  Court  of 
Bankmptoy,  in  Dublin.  In  Re  Jmut  Hurley,  \1 
Law  T.  44,  it  was  decided  that  a  bankrapt  about 
to  abaoood,  or  to  remove,  or  conceal  his  property, 
■aay  be  arrested  under  section  94  of  the  Bsakraptcy 
Conecrikiation  Act  (Eoglkb).  even  althoogfa  there 
has  been  an  adjudication.  Hitherto,  it  has  been  tbe 
practice  to  summon  such  bankrupt  in  the  first  in- 
stance, and  thus  to  give  him  an  opportunity  for  ab- 
■eonding,  or  making  away  with  the  property. 

In  Re  Allen,  17  Law  T.  44,  accepting  an  acoom- 
nodation  bill  at  a  tins  when  as  acceptor  is  unable 


to  pay  bia  debts  was  held  to  be  a  ooatractiiig  of  a 
debt  without  probable  axpeetation  of  paying  the 
same,  and  the  insolvent  was  remanded  for  sixteen 
months.  

We  imderstand  that  Mr;  Robert  Stephenson, 
Dr.  L.  Playfliir,  Mr.  Webster,  and  Mr.  P.  Le  Neave 
Poster  have  been  appointed  by  the  Attorney-General, 
under  the  provisions  of  the  Protection  of  inventions 
Act,  the  commissioners  for  dedding  upon  according 
certificates  of  registration  to  exhibitors  desiroas  of 
availing  themselves  of  the  benefit  which  this  act 
confers.  The  selection  of  such  a  body  of  gentle- 
men is  calculated  to  afford  the  most  complete  satis- 
fection  to  exhibitors  of  unpatented  inventions. 


COUNTY  COURTS. 

£uinmats. 
Thb  Court  of  Ex.  has  reveraed  the  de- 
ciairni  of  Williams,  J.  in  Chambers,  as 
to  the  meanitif;  of  the  word  "may"  in  the 
13th  section  of  the  County  Courts  Extension 
Act,  which  provides  that  if  an  action  be 
brought  in  the  Saperior  Court  for  a  anm 
within  the  jurisdiction  of  the  Cotinty  Court, 
and  the  plaintiff  make  it  appear  to  tiie  Court, 
or  to  a  Judge  in  chambers,  that  the  action  was 
brought  for  a  case  in  which  there  is  concurrent 
juriadictioo  with  the  Superior  Coart,  or  for 
which  no  plaint  could  hare  been  entered  in  the 
County  Court,  or  that  the  cause  was  removed 
by  certiorari,  then  the  Court  or  Judge  may 
order  plaintiff  to  have  his  costs.  The  Ex. 
has  decided  that  the  word  may  is  not  to  be 
read  as  tnuit,  but  implies  a  discretion  in  the 
judge,  "  so  that  his  jadgment  might  be  exer- 
cised upon  it,  as  to  whether  the  party  should 
recorer  costs  or  not  according  to  the  circum- 
stances of  the  casf,  as  he  thinks  right ;"  and 
Parks,  B.  said,  "of  late  years  the  Court 
acts  accordinff  to  the  rule  generally  adopted 
in  the  eonstmction  of  a  statute,  to  adhere  to 
the  usual  and  ordinary  meaning  of  the  words 
used,  unless  that  is  at  variance  with  the  in- 
tention  of  the  Legislature  to  be  collected  from 
the  statute  itself.  The  word  '  may,'  as  used 
in  the  I3th  section  of  the  Act  which  has  been 
referred  to,  is  clearly  permiasive.  It  is  to  be 
read  in  its  ordinary 


which  in  the  Court  of  Cbaooery  are  nowt 

with  no  inconsiderable  expense,  suob  as  a  claim  by  a 
creditor  upon  theestateof  tbedeceased's««esoiw)«s- 
sets,  by  a  pecuniary  or  residuary  legatee,  by  ao  tiimi- 
nistrator  seeking  to  have  the  estate  admimatersdr  or 
for  the  administration  of  a  partnership  estata,  at  for 
the  appointment  of  a  trustee.  There  can  be  no  do)ri>t 
but  if  such  matters  were  allowed  to  be  heard  in  a 
short  time,  and  at  a  small  expense,  by  competent 
judges,  that  great  assistance  would  be  tendered  to 
the  Court  of  Chancery,  and  that  suitors  in  eqoity 
proceedings  would  be  benefited.— T^jnus. 


THE  LAWYER. 


iMPOaTANT  TO  VaLUBRS  AND  RaiLWAT  CoM- 

PANias.— Pabkiksom  v.  Lord  Oaiwat.— At  the 
Radford  County  Court  a  cause  was  tried  before 
Rd.  Wildman,  esq.  judge,  in  wbiab  Mr.  Jebn  Par- 
kinson, valuer.  Ley-fields,  was  plaintiff,  and  Lord 
Viseoant  Galiray.  M.P.  was  defeadaat.  It  appaared 
that  his  lordabip,  being  tbeownerofsomeland  taken  by 
the  Great  Northern  Railway  Coaipaay,  had  employed 
Mr.  Parkinson  as  his  valvar ;  Mr.  G.  D.  Simpson, 
of  Loversall,  was  yaluer  far  the  company ;  and  Mr. 
Christopher  Paver,  of  Psckfield,  was  oalled  in  as 
umpire.  After  tbe  aaoant  of  pareha«&-moBey  had 
been  agreed  apon,  Mr.  Parkinson  sent  his  aeooimt 
to  Lord  Galway,  charging  a  commission  of  3^  per 
cent,  npon  the  oompeiualian  awarded.  His  lordship 
forwarded  the  acoount  to  the  railway  company,  who 
refosed  to  pay  it,  on  the  oroand  that  tbe  charge  was 
exorbitant ;  and  Lord  GMway  being  also  of  tbe  same 
opinion  refosed  to  pay  j  upon  which  Mr.  Parldnsen 
I  brought  an  action  agamst  bias,  and  the  snm  cnn- 
sidcrad  reasonable  was  paid  into  court.  Mr.  Bor- 
naby,  of  the  firm  of  TallcBts.  Bumaby,  and  Griffin, 
solidtors.  Newark,  appeared  for  tbe  plaintiff,  and 
Mr.  W.  E.  Smith,  of  Doncaster,  for  the  defendant. 
Moat  of  tbe  leading  valuers  in  Yorkshire  and  Not- 
tinghamshire attended  the  inquiry,  aod,  after  a  long 
discussion  on  both  sides,  judgment  iras  given  io 
favour  of  the  defendant— thus  establishing  the  prin- 
ciple that  a  vainer  is  not  entitled  to  charge  a  per 
centage.— itencosier  Gazette. 

CODNTT    COVBTS    EaCITABLB   JvBISDICTION. — 

There  are  several  forms  in  the  Connty  Courts  Equi- 
table Jurisdiction  Bill  in  the  House  of  Lords,  which 
Bill  was  noticed  in  the  Timei  of  Monday,  by  which 
it  is  proposed  to  effect  soma  Chancery  reforms  in 
small  estates,  and  rescue  that  Court  from  the  ex- 
pense and  delay  of  its  prooeedinn.  The  only  ques- 
tion seems  to  be  whether  the  Connty  Courts,  with 
the  accumulated  business,  can  attend  to  such  matters. 
It  is  proposed  to  give  a  like  jurisdictloa  to  the  Court 
of  Banfanptcy  in  London,  and  there  is  no  rsaaon 
why  the  Insolvent  Debtors  Court  should  not  be 
siaulariy  ased  in  assisting  the  Court  of  Chancery. 
In  the  schedules  annexed  to  the  Bill  there  are 
various  forms  in  respect  of  claims,  which  it  is  pro- 
posed may  he  eatned,  of  an  eqaitable  ebaMctar,  and 


Snmmart. 
It  will  he  observed  that  in  Anderton  r.  Y«t«t, 
17  Law  T.  37,  the  Court  gave  the  prcfomace 
to  the  indorsement  on  the  counsers  briefo, 
both  sides  agreeing,  over  the  minute  in  the 
registrar's  book,  and  in  the  same  case  it  did 
not  hold  itself  to  be  bound  to  reject  an  bSMa- 
vit  filed  after  the  time  appointed,  altbougbf  M 
a  general  rule,  it  would  do  so. 

In  Ltieas  r.  Beair,  17  Law  T.  40,  tbe  Cmtrt 
refused  a  new  trial  asked  on  the  ground  that 
the  judge  had  expressed  a  strong  opinion  that 
the  plaintiff  ought  to  be  nonsuited,  became 
he  had  declined  to  amend. 

In  Reg.  r.  haaet,  17  Law  T.  43,  it  wai  rated 
that  a  motion  for  a  habeas  eorput  diould  be 
made  to  a  judge  at  chambers,  and  not  to  tbe 
Court. 

And  in  Grooe  ▼.  Yomtg,  17  Law  T.  37> 
which  was  a  question  as  to  the  validity  of-  a 
will,  the  heir-at-law  was  permitted  to  elect 
whether  it  should  be  tried  by  an  action  pf 
ejectment  or  by  an  issue  devUttvit ««{ aoa. 


LEGAL    jNTELLIQENCE. 

THB  LATE  MR.  SERJEANT  LUDLOW. 
In  bis  charge  on  31st  March,  at  tbe  SpringAs- 
sixes  for  the  county  of  Gloucester,  Mr.  Justice  Taj.- 
roiiBD  thus  alluded  to  his  deceased  friend  : — 

"  I  should  only  venture  to  add  one  word  expres- 
sive of  the  gratitude  and  pleasure  I  feel  in  meethig 
for  the  first  time  in  my  judicial  office,  the  mads* 
trates  of  this  great  county,  in  which  a  cpnsiderabla 
portion  of  my  professional  life  was  spent,  and  in 
which  I  received  through  its  course  that  enconradng 
attention  and  kindness  which  have  essentially  udea 
me  in  obtaining,  by  tbe  blessing  of  God,  the  nononr 
of  addressing  you  from  this  place ;  if  that  pleasure 
were  not  mingled  wMi  sadness  by  the  recollection  of 
the  sacent  death  of  an  old  comrade,  a  freqneot  oppo- 
nent, a  constant  friend — one  well  known  to  many  of 
you— one  whose  memory  will  long  be  cherished  is 
this  county — the  late  Mr.  Setieant  Ludlow. 

"  Everything  around  us, — uie  Courts  which  have 
been  often  liusned  to  stillness  by  his  ludd  eloquence, 
and 'set  in  aroar' by  the  flashes  of  his  wit — the  rustic 
population,  whose  manners  he  naderstood  so  weU; 
whose  feelings  he  so  vividly  interpreted,  and  in  whose 
welfare  he  took  so  strong  an  interest — and  the 
gentry  among  whom  he  was  proud  to  point  ont 
the  possessors  of  wealth  and  infiitenee,  wisely  and 
kindly  used,  as  examples  to  other  countries — all 
suggest  tbe  thought  that  rare  accomplishments  aad 
generous  afiections  have  lately  been  veiled  from  this 
world.  When,  thirty  years  ago,  I  joined  this  ciroait^ 
I  found  him  rising  to  that  position  which  made  hdm 
for  many  years  tno  favourite  representative  of  tbe 
feelings,  tbe  interests,  and  the  hopes  which  were  in- 
volved  in  the  legal  controversies  of  these  Courts— 
and  remember,  as  if  it  were  yesterday,  how  at  once 
I  was  struck  by  bis  great  and  unaffected  knowledge 
— by  his  homely  but  idiomatic  and  pure  Saxon  style 
— ^by  his  original  humour,  often  most  happily  exerted 
— ^by  his  graphic  skill  in  depicting  country  scenes, 
incidents,  and  manners,  and  the  spirit  of  enjoyment 
with  which  be  used  it — and  by  bis  remarkable  power 
of  investing  common  things  with  grace,  by  the 
lightest  touches,  and  of  shading  by  nine  gradation  the 
adverse  circumstances  of  a  case  until  tbey  harmonized 
vritb  the  picture  he  fdt  at  tbe  raomeat  to  bs  just, 
and  desired  to  present  to  the  minds  he  was  address- 
ing; bnt  it  was  not  till  I  was  brought  into  conflict 
with  him  that  I  fully  appreciated  powers,  which,  if 
they  had  been  eariier  tnuisferred  from  the  locality  to 
which  he  was  strongly  attadied,  to  tbe  gnat  aieaa 
of  forensic  ambition,  must  have  raised  him  to 
the  highest  eminence  in  tbe  Profeasioa  whi<^  he 
adom^. 

"  I  may  be  forgiven  for  speaking  thus  of  him  in 
this  pUoe :  because  the  love  of  this  coeoty  was  aaa 
of  his  mliog  alfoetioBS ;  be  gladly  exwtirted  on  its 
vestigss  of  old  tiascs  and  grew  prond  ia  its  prswnt 
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giMtnesf;  in  thia  eoanty  he  endured  his  Mrerest 
ubonn  and  aehiered  hit  happiest  saccesses;  and 
when  he  exchanged  the  excitement*  of  adrocaey  for 
Hae  oomparatiTe  repoae  of  important  office  he  r«o!ced 
to  renew  and  prolong  hit  association  with  it,  by  as- 
aitting  with  yon  in  the  administration  of  its  justice, 
in  the  Chair  of  one  of  its  Coorts  of  Quarter  Sessions 
in  this  dty .  To  the  duties  of  diat  position  he  brought 
his  fine  intelligence,  his  varied  knowledge,  and  nis 
large  experience ;  and  as  the  demre  of  obtaining  the 
esteem  of  the  county  of  Gloucester  was  the  strongest 
motire  of  bis  active  life,  so  the  consciousness  of  ren- 
dering it  good  service  when  the  conflict  of  life  was 
past^  was  one  of  the  comforts  which,  mingling  with 
jet  higher  consolations,  cheered  the  evening  of  his 
days.' 

Pa.tal  AccinBNT  TO  Mr.  Tommn,  thk  Bak- 
KISTSR,  or  Pafer-bdildinos.  —  About  eleven 
o^dock  last  night,  this  gentleman,  after  having 
retomed  to  his  chambers  from  his  club,  where 
he  had  been  dining,  unfortunately  fell  from  a 
window  on  the  second  landing  of  the  staircase,  and 
ma  so  much  imured,  that  it  was  thon|ht  necessary 
to  remove  him  unmediately  to  the  Kmg's  College 
Hospital,  where  he  expired  at  anarter-past_  live 
o'doek  in  the  morning.  What  renders  this  accident 
extraordinary  is,  that  the  deceased  gentleman,  at  the 
time  he  felt  fiom  the  window,  was  not  in  the  least 
httoxieated.  as  people  might  infer. — Sun  of  Friday. 

The  latb  Lord  Lakodals.— Thoradajr  morn- 
ing at  half-past  10,  the  mortal  remains  of  this  noble 
■M  learned  lord  were  interred  in  the  vault  of  the 
Temi^e  diureh.  The  fiineral  arrangements  were 
o(nidncted  in  as  private  a  manner  as  possible,  at  the 
desire  of  the  deceased.  The  body  was  bionght  from 
his  Lordship's  country-seat  at  Roebampton,  and  was 
followed  by  two  mourning  coaches,  without  any 
private  carriages.  The  noble  lord  was  deeply  re- 
jected in  the  vidnity  of  his  residence,  and  most  of 
Ue  tradesmen  closed  their  shops,  and  the  church 
heDs  of  Roebampton,  Barnes,  and  Putney,  were 
tolled  as  the  moomfnl  procession  passed.  The  prin- 
cipal mourners  were  the  Rev.  Henry  Beckwith,  Sir 
Staqihen  Lushington,  9xc  George  Rose,  and  Sir 
David  Dundas ;  but  a  great  number  of  the  members 
of  the  bu,  of  which  his  Lordship  so  recently  took  a 
painfiil  fiuewell,  testified  their.esteem  and  regret  by 
oeiiig  present  on  the  solemn  occasion.  The  coffin 
(which  was  covered  with  marone-colonred  silk 
velvet),  bore  the  following  inscription :  —.  "  The 
Kght  Hod.  Henry  Lord  Langdale,  late  Master  of 
the  Rolls.  Died  18th  April,  1851.  Aged  67  yean."— 
GUae. 

TsSTIMONIAL    TO   THE  LATE  Mb.   RCBBTSN. — 

From  the  amount  already  collected  towaida^  a  ftmd 
for  a  testimonial  to  the  late  lamented  Liverpool  ma- 
gistrate, whose  family  are  left  in  rather  straitened 
drcumstanoes,  it  is  fully  expected  that  the  sum  will 
shortly  reach  10,000/.  It  is  intended,  as  already 
mentioned,  to  have  two  stipendiary  magistrates 
1  of  one,  at  Liverpool  in  future. 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

LAW  STUDENTS'  DEBATING  SOCIETY. 

aUBSnONS  FOR  DISCnsSION. 

Tutiday,  ^pW/ 29, 1851. 
President— Mr.  Cbdbcr. 

46.  Is  the  memorandum  of  a  sale  signed  by  a 
broker  in  his  book  admissible  as  evidence  of  the  con- 
tract, to  satisfy  the  Statate  of  Frauds,  in  cases  where 
there  is  no  other  written  contract,  or  where  the 
bought  and  sold  notes  disagree,  it  not  being  shewn 
that  |the  memorandum  was  known  to  the  parties  ? 
ThonUmi  V.  Charlet,  9  Mees.  &  Wels.  802. 

Jfiirmalite—KT.  Cross  and  Mr.  Boorman. 

AMofjee— Mr.  Colqnhoun  and  Mr.  Jones. 

XXXVni.  Is  a  general  registration  of  the  title- 
deeds  to  real  property  desirable? 

Mr.  Colbone  is  appointed  to  open  the  debate,  and 
Mean.  Bunting,  Fairar,  and  T.  Parker,  to  speak 
upon  the  question. 


CORRESPONDENCE. 

SERVICE  OF  WRITS  IN  THE 
COUNTRY. 

BtB, — ^In  your  number  of  Saturday,  the  8th  nit. 
(p.  423)  is  aletter  from  a  country  solicitor,  complain- 
ing of  a  London  attorney  having  sent*  writ  for  ser- 
vice to  W.  O.  a  person  not  in  the  Profession,  instead 
of  to  a  country  attorney;  and  inquiring  whethenr  the 
country  attorney  would  not  have  been  fully  justified 
in  refusing  to  administer  to  W'.  O.  the  oath  to  an 
affidavit  of  service. 

With  reference  to  the  point  of  law  involved  in  this 
tnieetion,  your  correspondent  loses  sight  of  the 
diataeter  in  which  he  was  called  upon  to  administer 
the  oath.  It  was  not  as  a  country  attomev,  but  as 
OM  of  the  commisakneti  of  the  oowt  in  which  the 


action  was  brought ;  and  country  attorneys,  I  ooO' 
ceive,  hold  these  commissions  for  the  oonvetdenee  of 
the  public,  and  not  as  a  source  of  emolument  to 
themselves,  still  less  indirectly  to  acquire  business  by 
the  arbitral?  exercise  of,  or  refusal  to  exercise,  the 
functions  committed  to  them ;  and  I  really  do  not 
see  how  such  commissioners  can  refuse  to  administer 
on  oath,  thwi  a  judge  or  a  magistrate — of  course  the 
affidavit  being  in  all  respects  regular.^  With  regard 
to  the  practice  of  which  your  correspondent  com- 
plains, I  do  not  for  a  moment  attempt  to 
justify  any  departure  from  proper  professional  con- 
duct; butin  the  case  of  servings  writ,  I  can  imagine 
many  instances  in  which  it  may  be  quite  proper  to 
send  it  to  a  person  not  in  the  Profession,- for  ex- 
ample, a  knowledge  of  the  defendant's  person,  or 
other  peculiar  circumstances.  Moreover,  it  does  not 
appear  that  vour  correspondent  could  be  in  any  sense 
considered  the  agent  of  the  attorney  in  London,  or 
that  the  writ  should,  in  the  ordinary  course,  have 
been  sent  to  him.  But  is  yonr  correspondent  aware 
of  the  practice  very  prevalent  among  country  attor- 
neys, who  have  agents  in  town,  of  sending  business 
to  be  transacted  by  persons  not  in  the  nofession, 
and  other  similar  irregularities  ?  Has  he  never 
heard  of  law-stationers  being  employed  to  pass  resi- 
duary and  other  accounts  at  the  legacy-duty  office, 
and  to  do  many  other  matters  which  ought  niriy  to 
be  intruded  to  the  town  agent  ? 

As  I  said,  I  do  not  justify  any  irregularity,  still 
less  would  I  attempt  to  do  so  by  the  tu  gttogue  reply ; 
but  merely  wish  to  intimate  to  your  correspondent, 
and  the  class  of  gentlemen  to  which  be  belongs, 
before  making  complfeints,  to  remember  the  maxim, 
_____     Fiat  Jdbtitia. 

THE  CERTIFICATE  DUTY. 

TO  THE  EDITOR  OF  THE  LAW  TIICES. 

Sir, — Allow  me  to  make  a  suggestion  in  regard  to 
the  ontificate  duty,  which  may  meet  the  objection  of 
some  who  oppose  its  abolition  through  fear  of  the 
Profieasion  bong  opened  too  promiscuously. 

I  would  have  every  attorney  continoe  to  pay  the 
certificate  duty ;  but  Jet  the  sum  so  paid  be  a  dis- 
charge pro  tanto  from  the  income-tax. 

Thus  the  small  vermin  whom  it  is  desirable  to  keep 
out  of  the  Profession  would  be  excluded  as  effisctually 
as  they  are  now,  whilst  the  honourable  practitioner, 
striving  to  maintun  an  increasing  family  on  between 
200/.  and  300/.  a  year,  would  he  taxed  oace  only, 
instead  of  twiet,  as  at  present. 

Perhaps  some  other  of  your  readers  will  give  their 
views  of  this  propositioD.  Treodosius. 

rWe  give  this  suggestion  a  place ;  hat  how  would 
it  De  with  those  whose  income-tax  is  not  8/. 
ayear?— Bd.  L.T.] 


PROMOTIONS,  APPOINTMENTS, 

CTC. 
COIerks  of  the  Peace  for  Counties,  (Sties,  and  Boroaghi 
win  oblifftt  fay  regularly  forwarding  the  namei  and  ad- 
diessM  of  aQ  naw  Uagiatrstas  who  may  qualify.] 

At  the  Court  at  Buddncham  Palaoe,  the  14th  day 
of  April,  1151 ;  present,  the  Queen's  Most  Excellent 
Majesty  in  Council :— lUs  day  the  Right  Hon.  Sir 
John  Romilly,  knt.  Master  of  the  Rolk,  and  the 
Right  Hon.  Sir  George  James  Turner,  knt.  a  Vice- 
Chancellor,  were,  by  her  Majesty's  command,  sworn 
of  her  Majesty's  Moat  Honooiable  Privy  Coundl, 
and  took  their  respective  places  st  the  Board  accord- 
ingly. 

The  Queen  has  been  pleased  to  grant  the  place  of 
one  of  the  Lords  of  Session  in  Scotland  to  Andrew 
Rutherford,  esq.  her  Majesty's  Advocate  for  Scot- 
land, in  the  raom  of  Sir  James  Wellwood  Monerieff, 
hart,  deceased. 

The  Queen  has  been  pleased  to  grant  the  office  of 
her  tlajesty's  Advocate  for  Scotland  to  James  Mon- 
erieff, «q.  her  Majesty's  Solidtor-General  for  Soot- 
land,  in  the  room  of  Andrew  Rutherford,  esq.  ap- 
pointed a  Lord  of  Session. 

The  Qoeen  has  been  pleased  to  confer  thehonour  of 
Knighthood  upon  George  James  Turner,  esq.  a  Vice- 
Chancellor. 

The  Qoeen  has  been  also  pleased  to  confer  the 
honour  of  Kniidithood  npon  William  Page  Wood, 
esQ.  M.P.  her  Mqesty's  Solidtor-Geneial. 

Her  Majesty  in  Council  was  this  day  pleased,  opon 
•  representation  of  the  Right  Hon.  the  liOrds  of  tlie 
Committee  of  Council  on  Education,  to  appoint 
Matthew  Arnold,  esq.  to  he  one  of  her  Majesty's 
Inspectors  of  Schools. 

The  Lord  Chancellor  has  appointed  Henry  Dyne, 
of  Bruton,  in  the  county  of  Somerset,  gent  to  be  a 
Master  Extraordinary  in  the  High  Court  of  Chan- 
cery. 

'The  office  of  Ylee-Chaneellor  of  the  county  Pala- 
tine of  Lancaster,  vacant  by  the  promotion  of  Mr. 
Page  Wood,  will,  we  have  reason  to  believe,  be  con- 
ferred on  Mr.  Headlam  of  the  Chancery  bw.— 
Glob». 

WHrrERALL,  April  10.— The  Right  Honourable 
Sir  John  Jervis,  Knt  Irord  Chief  Justice  of  her  Ma- 


jesty's Court  of  Common  Pleaa  at  Weatminster.  has 
appointed  Thomas  Nicks,  of  the  borough  of  War- 
wick, gent  to  be  one  of  the  perpetual  commiaaioDCM 
for  takmg  the  acknowledgm«its  of  deeds  to  be  exe- 
cuted by  married  women,  under  tlie  Act  passrd  &r 
the  abolition  <tf  fines  and  recoveries,  and  tat  the  aob- 
stitution  of  more  simple  modes  of  assoranoe,  in  sad 
for  the  county  of  Warwick. 

The  Right  Hon.  Sir  John  Jervis  baa  appmated 
James  Bretherton,  of  the  dty  of  Gkwoeater,  ooA. 
to  be  one  of  the  perpetual  commissioners  {at  tudag 
the  acknowledgments  of  deeds  by  married  « 
in  and  for  the  dty  and  county  of  Gloucester. 

The  Right  Hon.  Sir  John  Joris  baa  app 
Henry  Dyne,  of  Bruton,  in  tiie  county  of  Sometaet 
gent  to  be  one  of  the  perpetual  commissiooera  far 
taking  the  acknoiriedgnientB  of  deeda  by  maiiied 
women. 

April  23.— The  Right  Honouable  Sir  Jc^m  Jervii, 
has  appointed  Henry  Wilcocks  Hooper,  of  the  dty 
of  Exeter,  gent  to  be  one  of  the  perpetual  com- 
missioneis  tor  taking  the  acknowledgments  of  deeds 
to  be  executed  by  married  women,  in  and  for  the 
dty  and  county  of  the  dty  of  Exeter,  also  in  aid  far 
the  county  of  Devon. 

MembbRS  RETXTRNEO  to  serve  in  THIS  PBCSBirr 

Parliament.— Boroui^  of  Aylesbury- Bichaid 
Bethell,  es<^.  in  the  room  of  Frederic  Calvert,  esq. 
whose  election  has  been  declared  void. 

Borough  of  Ennisldllen. — James  Whiteside,  esq. 
one  of  her  Mi^esty's  counsel  at  law,  in  the  room  of 
the  Hon.  Henry  Arthur  Cole,  who  has  accepted  the 
office  of  steward  of  her  Majesty's  Chiltem  Hn- 
dreds. 

Burghs  of  Ldth,  Portobdlo,  and  Musselburdi.— 
James  Moncreiff,  her  Majesty's  Advocate  for  Seat- 
land,  in  the  room  of  Andrew  Rntheriurd,  esq.  whs 
has  accepted  the  office  of  one  of  the  judges  of  her 
Majesty  s  Court  of  Session  in  Scotland. 

Borough  of  Boston. — ^James  William  Preahfisli, 
esq.  in  the  room  of  the  Hon.  Dudley  Wonley 
Andoson  Pelham,  esq.  deceased. 

Gbay's-Inn,  April  23.— At  apenaioD  of  tkeHoo. 
Sodety  of  Oray's-ino,  holden  this  day,  Mr.  Wi 
Simons,  and  Mr.  Henry  CoUingwooa  Sdhy, 
ctdled  to  the  degree  of  Bairister-at-L«w. 


Lincoln's  Inn,  April  24. — ^The 
gentlemen  were  thisday  called  to  the  degree  of  bar- 
rister-at-law  by  the  Honourable  Society  « lioodii's 
Ian,  viz. :  William  David  Cathcart  Monypeaay, 
esq. ;  Clarke  Watkins  Burton,  esq. ;  John  Heywara 
Jenkins,  esq.;  John  Caldeoott,  esq.;  and  Cfaarle* 
Barrett  RusseU,  esq. 

Middle  Temple,  April  24.— Alexander  Danaey, 
esq.  was  this  evening  called  to  &e  degree  of  hanis- 
ter-at-law  by  the  Honourable  Sodety  of  the  IDUIe 
Temple. 

Mr.  John  Cowan  has  been  appdnted  her  Majesty's 
Solidtor-General  for  Scotland,  in  the  room  oif  Mr. 
Monerieff,  promoted  to  the  office  of  L(»d  Advocate. 
—OMe. 

We  believe  that  during  the  Easter  i 
mente  are  intended  which  will  procure  the  i 
tion  of  Mr.  Cnrran,  one  of  the  Insolvent  O 
doners  in  Ireland,  and  that  the  llliiiiiiij  fliamsl. 
Mr.  Hatchell,  will  succeed  him.  Mr.  Hnchea  wBl 
thus  he  made  Attomey-Oeneial.  and  aitosr  Mr. 
Sergeant  Howley  or  Mr.  Keogh  will  have  Aa  oiioe 
of  Solidtor-GeneraL— 5/aiw2ard. 

New  Maoistratbs  for  the  Crrr  or  Wku«, 
— ^The  following  gentlemen  have  just  been  plaoed  ia 
the  commission  of  the  peace  for  the  aocieot  d^  aad 
borough  of  Wdia,  by  the  Lord  Chanoallor: — The 
Mayor  of  Wells,  E.  N.  Wdls,  esq. ;  John  Bdfger 
Plowman,  esq.  Alderman;  Joseph  PSrsona,  c«v; 
John  Fry,  esq.  Alderman. 


COURT    PAPERS. 

EQUITY  REGISTRARS'  OFFICfl  IN 
CHANCERY. 

PAPERS  AND  DOCUMENTS  TO  BE  LEFT  OK 
BBSPBAKINO  MINUTES,  DECREES,  OR  <ai»B«». 

itimtUt  qf  Decreet.— Coaaael'a  brief  of  the  plaal- 
ings  and  the  correct  title  of  the  cause,  the  Ranesef 
the  several  defendants  heituc  corrected  froaa  their 
answers,  and  the  names  of  the  gnardiana  of  aay 
inbnts  inserted. 

If  a  memorandum  of  service  of  copy  bill  on  any  of 
the  defisndants  has  been  entered,  the  order  to  ester 
the  memorandum,  with  the  record  and  Writ  Oerifs 
certificate  of  the  entry  thereof,  and  of  no  appear- 
ance by  the  same  defendants. 

If  a  ttavening  note  has  been  filed,  and  the  defiead- 
ant  does  not  appear  at  the  bearing,  the  record  and 
Writ  Clerk's  certificsto  that  the  note  has  been  fiked. 
an  affidavit  of  service  of  a  copy  of  the  note  sad  of 
subpoena  to  hear  judgment 

If  the  bill  has  been  taken  pro  anffnto,  the  < 
for  the  Record  and  Writ  Clerk  to  attend  at  <' 
log  with  the  recoid  of  the  bill,  and  all 
oners  as  to  the  contempt 

If  any  exhibits  proved  in  the  cause  are  to  be  ea- 
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tend  as  read,  s  list  and  oomct  daacription  of  eadt 
iii4lie  following  fonn : — 

"  An  exhibit  marked  A.,  bdng  the  indentme  dated 
— —  in  the  pleadinn  mentioned. 

"An  exhibit  Dnnied  B.,  being  a  letter  dated , 

and  addiened  by  the  plaintiff  to  the  defendant. 
"  An  nhibit  marked  C,  being  an  extract  from 

the  register  of  haptjami  for  the  parish  of ,  so 

fu  a*  relates  to  the  pariah  of  A.  B.  &c. 
'  If  any  admissions  are  to  be  entered  as  read,  the 
original  paper  of  admissions,  rigned  by  the  pvties 
or  their  solidton,  most  be  prodnoed  to  be  endorsed 
by  the  registrar,  and  mnst  be  filed  in  the  Beport 
Office  before  the  order  is  left  to  be  passed. 

If  any  docnmenta  hare  been  proved  at  the  hearing 
vh&  voce  or  by  affidarit,  the  order  anthorising  them 
to  be  so  provnl,  with  the  office  copies  of  the  affida- 
vits (if  any),  and  the  documents  proved. 

MmtUu  mOrden  on  Further  tHreetioni. — Conn, 
wl's  brief,  the  original  decree,  and  supplemental  de- 
crees (if  any),  or  the  order  on  fiirtiier  directions, 
leserring  the  further  directions  on  which  the  cause 
is  heard,  and  any  subsequent  orders  to  revive ;  tlie 
office  copy  of  tiie  Master's  report,  and  the  order 
confirming  the  same  absolutely. 

If  a  memorandum  of  service  of  copy  bill  has  been 
entered, — a  certificate  of  no  appearance  having  been 
entered. 

If  the  order  on  further  directions  deals  with  any 
purchase-money, — consent  briefs  ibr  the  purchaser, 
or  affidavits  of  notice  of  the  intended  application  of 
tiie  purchase-money,  and  that  the  conveyance  to  the 
inrchaser  has  been  duly  executed. 

Minuiet  and  Orders  on  Motion. — Counsel's  brief, 
vrith  his  endoiaement  of  the  order  made ;  the  notice 
of  motion  (if  any)  annexed,  and  office  copies  of  the 
affidavits  and  the  other  evidence  used  on  the  hearing 
of  the  motion. 

3finute$  and  Order*  on  Petition. — ^The  original 
petition,  and  connsel's  brief,  with  his  endonament 
of  the  order  made,  any  evidence  used  on  the  hearing, 
and  any  decree,  order,  or  office  copy  report  on  which 
the  petition  is  founded. 

Minutei  and  Qrdtrt  for  Paymtnt  qfPurehiue- 
money  into  Court. — The  office  copy  report  of  pur- 
chase, the  orders  confirming  the  same  absolute,  and 
the  conditions  of  sale. 

If  any  deposit  shall  have  been  paid, — the  order 
authorising  the  deposit  to  be  taken,  the  affidavit 
shewing  the  amount  thereof  on  each  lot,  and  the 
Accountant-general's  certificate  of  the  payment  of 
the  deposit  into  Court. 

'  Minute*  and  Order*  under  Act*  authori*ing  Pub- 
lic Work*. — ^Where  the  order  deals  with  any  money 
paid  into  Court  by  the  promoters  of  any  public  un- 
dertaking, to  the  credit  of  such  undertaidng  not 
standing  to  any  separate  account : — 

The  Accountant-general's  certificate  of  the  gar- 
ment into  Court  of  the  sum  sought  to  be  dealt  witn, 
and  also  the  Accountant-general's  certificate  of  the 
fund  in  Court  to  the  credit  of  the  undertaking ;  and 
when  the  order  directs  tlie  carrying  over  the  money 
to  a  separate  account,  or  payment  of  the  same  out  of 
Court  to  any  poson  absolutely  entitled  thereto ;  also, 
ao  affidavit  of  the  petitioner,  verifying  the  petition, 
and  of  no  adTerae  interest  or  claim. 

Minute*  and  Order*  vacating  Htceioet'*  Recog- 
nizance*.— An  office  copy  of  the  receiver's  recog- 
nizances from  the  office  of  the  Clerk  of  Enrolments. 
Order  abtolute  under  Winding-up  Act*. — The 
affidavit  of  the  service  of  the  petition,  and  the  Lon- 
don Gazette  and  newspapers  contaimng  theadver. 
tisement  thereof. 

Order  on  Appeal  from  Matter'*  deeieion  under 
Winding-up  A^.—Tbe  Blaster's  certificate  of  his 
decision. 

Minute*  qf  Decree*  and  Order*  dealing  with  any 
fund  in  Court. — ^Whenever  any  fimd  in  court  is  to 
oe  dealt  with,  the  Accountant-General's  certificate, 
and  if  the  funds  are  restrained  by  any  order,  the  re- 
straining order,  or  an  office  cojiy  thereof. 

Where  payment  out  of  court  is  ordered  to  executor 
or  administrator, — the  probate  or  letters  of  adminis- 
tratioD. 

/»  aU  coses  of  non-appearance  of  any  party  or 
person  served  at  the  hearing  of  any  cause,  matter, 
petition  or  motion ; — An  affidavit  of  service  on  the 
party  or  person  not  appearing. 

Generally  any  documents  or  evidence  required  to 
be  produced  to  the  Court,  should  be  left  with  the 
registrar  on  bespeaking  the  minates  of  the  decree,  or 
onieT. 

N.B. — Solicitors  and  their  detks,  on  applying 
respecting  minutes  or  orders,  are  requested  to  state 
by  which  judge,  and  on  what  day,  the  order  was 
pronounced,  and,  where  the  order  Is  made  on  any 
ex  parte  matter,  the  title  thereof  as  the  same  ap- 
peared in  the  Court  paper. 

NECROLOGY 

OF  LEOISLATORS,  MAGISTRATES,  AND  LAWYERS. 

LORD  MONCRIEFF. 
Om  of  the  Scottish  Lords  of  Session,  died  in  Edin- 
burghlately.  HewMalmosttheUutofthedistiDgnished 


contemporaries  of  Jeflrey,  Cianstonn,  and  Clerk,  in 
the  Fwliament  house.  For  extensive  and  sound 
legal  knowledge,  for  aeuteness,  combined  with  an 
ever  healthy  and  reliable  judgment,  and  for  in- 
defiUigafale  indnst^,  he  was  perhaps  superior  to 
them  all.  Lord  Moncrieff  was  the  seventh  baronet 
of  his  house,  and  is  succeeded  in  the  latter  title  by 
his  son,  the  Rev.  H.  Moncrieff,  bom  in  1809,  and 
married  in  1838  to  the  daughter  of  6.  Bell,  esq.  of 
Edinburgh. 
His  lordship  was  in  his  seventy-fifth  year. 


BIRTHS,   MARRIAGES,   AND   DEATHS. 

BIBTH8. 

CoCEiun. — On  the  10th  inst.  at  Uontttria-hooM,  Aber- 
deenshire, the  Lsdy  Cochrane,  of  a  son  and  h«r. 

UtKmia.— On  the  18th  inat.  at  56,  Upper  Brook-street, 
the  Lady  Uannen,  of  a  danshter. 

PxzB.— On  the  IBth  inst.  at  11,  Kent-terraoe,  Begenf  •- 
paA,  Hn.  George  Pyke,  of  a  son. 
HABBIAOES. 

BLmmrora,  Captain  John  Hamilton  Dalrymple,  Seots 
txaS&n  Guards,  son  of  the  late  Sir  Bobert  Dsliynple 
Horn  Blphinstone,  bart.  to  Georgina  Anne,  eldest 
danghter  of  the  late  W.  F.  Brigstock,  esq.  H.F.  and 
widow  of  Francis  Oaraden  Carapbell,  esq.  of  Troon  and 
Olenlyon,  at  St.  George's,  HanoTer.«qaare,  on  the  23rd 
inst. 

Dau,  Henry  Hall,  eeq.  of  the  Bojral  Welch  Fnaileen, 
seoond  son  of  the  late  B.  W.  Hall  Dare,  esq.  M.F.  for 
the  oonnty  of  Essex,  to  A«atha,  aecond  danghter  of 
Samnel  Trehawke  Kekewich,  esq.  of  Feamore,  Devon, 
at  Exminster,  on  the  22d  inst. 

Foots,  William,  esq.  son  of  the  late  Capt.  W.  W.  Foote, 
B.K.  of  Greenwicti  Hospital,  to  Anne  BUan,  onlr  ohild 
of  the  lata  Capt.  George  WiUoa{rhby  Dora,  H.B.I.  0.  at 
St.  Giles's  Church,  Bodinr,  on  the  2Srd  inst. 

VmrvLL,  B.  D.,  esq.  of  WeUington,  Balop,  soHeitor,  to 
Jane,  only  d«ighter  of  James  Jaolnon,  esq.  of  Highfleld- 
road,  Edgbaaten,  Birmingham,  on  the  22nd  inst. 
DEATHS. 

Basznra,  the  Bight  Hon.  I«dy,  on  the  ISih  inat.  at 
Brighton. 

LiiroDALS,  Henry  Lord,  late  Master  of  the  BoDs,  on  the 
13th  ioBt.  at  Tanbridge-wells,  aged  67. 

HzooT,  Charlotte  Mwry^  ^onnger  daughter  ^  Bobert 
^Bggy,  0*q>  solicitor.  Irmity^aquare,  Newington,  Surrey, 
on  uie  21st  inst.  aged  6. 

Pauna.  Hi^or-General,  many  years  H.F.  for  Bath,  on 
the  17th  inst.  aced  74. 

Tncxn,  Mary,  the  wife  of  Alexander  Tnoker,  esq.  H.A. 
barriater-at-  law,  of  the  Inner  Temple,  at  Toronto, 
Canada  West,  on  the  10th  nit. 

Twiss,  Frank,  Esq.  upwards  of  forty-two  years  ia  the 
Bau  of  ^gland,  at  Kennington,  on  the  7th  inst. 
aged  W. 

LvDU>w,  Mr.  Seijeant,  at  hia  reaidence,  Almondabaty. 
The  deceaaed  was  one  of  the  Commiaaioners  in  the  Court 
of  Bankruptcy  for  the  Bristol  district,  was  formerly 
town-clerk  of  that  city,  and  for  many  years  dlsharRed 
the  dntiea  of  ohairman  of  the  first  cnnunal  oonrt  of  the 
Oloncester  Qnartcr  Sessions. 


NOTICES  OF  NEW  LAW  BOOKS. 

A  Practical  TreatiH  on  the  Law,  Privihge*,  Pro- 
ceeding*, and  V*age*  <tf  Parliament.  By 
Thomas  Ebskikb  May,  Esq.  Barrister-st-Law. 
Second  Edition.  London  :  Botterworth. 
Mb.  Mat  enjoys  peculiar  facilities  for  the  produc- 
tion of  a  practical  treatise  on  the  Law  of  Parlia- 
ment, for  he  is  one  of  the  Examiners  of  Petitions 
for  Private  Bills,  snd  Taxing  Officer  of  the  House 
of  Commons,  it  is  therefore  his  business  to  acquaint 
himself  with  the  Law,  Privileges,  and  Usages  of 
the  Legislature.  The  first  edition  of  his  work  was 
highly  approved  ;  but  the  present  one  is  much 
more  complete  and  comprehensive.  Great  addi- 
tions have  been  made  to  it,  andall  therecent  standing 
orders  have  been  introduced,  vrith  full  instructions 
for  the  promoters  of  private  Bills.  The  treatise  is 
divided  into  three  books,  the  first  of  which 
describes  the  Constitution,  Powers,  and  Privileges 
of  Parliament ;  the  second,  the  Practice  and  Pro- 
ceedings there;  the  third,  the  Manner  of  passing 
Private  Bills.  Thislstter  alone  will  have  a  prqfet- 
tional  interest  for  our  readers,  but  the  other  por- 
tions are  of  great  public  and  political  interest,  for 
acquaintance  vrith  the  general  order  of  business  in 
Parliament  is  essential  to  a  proper  understanding  of 
the  proceedings  there.  The  recent  affair  of  the  St. 
Alban's  Election  Committee  proves  the  extreme 
difficulty  that  often  attends  qnestions  of  practice, 
and  upon  all  such  Mr.  Mat  is  extremely  full  and 
accurate  :  he  has  collected  the  decisions,  and,  where 
there  are  none,  he  has  stated  bis  own  views  very 
deariy.  _______ 

ATnv  Magi*trate*  and  Parith  Officer^  Law,  being 
a  Supplement  to  Bum  and  Archbold,  for  the 
pear*  1849  aa<f  1850.    By  Thomas  W.  Saon- 
DEKs,  Esq.  Bsrriater-at-Law.  London :  Crock- 
ford. 
Bdkn  is  a  costly  book :  its  contents  require  constant 
change ;  every  year  produces  a  heap  of  new  laws 
and  new  decisions  upon  the  subjects  there  treated  of, 
and  sweeps  away  much  more.    Yet  neither  pub- 


lisher could  undertake,  nor  pracdtionfer  purcliaae,  a 
new  edition  every  year. 

It  was  to  meet  the  vrantsof  the  Profession  ia  this 
respect  that  Mr.  Sadndxrs  undertook  the  task  of 
a  Supplement,  which  should  comprise  all  the  new 
law,  without  the  cost  of  repnrchasiDg  the  whole 
work.  The  Isst  edition  of  Bdbk  was  in  1845. 
Mr.  SAUNncns  first  published  a  Supplement,  «<• 
tending  from  the  date  of  that  edition  to  the  dose  of 
1847  :  then  another  for  the  year  1848,  which  vns 
remarkably  fruitful  of  Magistrates'  Law.  These 
were  much  approved  by  the  Profession,  and  were 
found  to  be  extremely  useful  alike  to  magistrates, 
their  clerks,  and  practitioners,  and  now  be  has  in- 
cluded the  new  law  of  the  last  two  years  in  a  third 
Supplement. 

And  in  order  to  make  the  whole  still  more  useflil, 
he  has  given  a  general  index  to  all  the  three  Snp> 
plements,  which  may  be  bound  together  in  one 
volume,  or  bought  together,  and  which  volume  con- 
tains the  whole  of  the  law  that  has  been  decided  by 
the  Courts,  and  enacted  by  the  Legislature  during 
the  Isst  six  years  that  have  elapsed  from  the  latest 
edition  of  Bckn,  rendered  readily  accessible  by 
means  of  this  very  copious  general  index.  To  those 
who  already  possess  the  former  Supplements,  this 
new  one  will  be  procured  of  course,  and  magistrates, 
clerks,  and  attorneys  practising  in  their  courts,  will 
find  it  a  neeessarg  portion  of  their  libraries.  Bubk 
is  the  vade  mecum  of  the  country  attorney,  and  this 
Supplement  is  essential  to  the  right  and  ssfe  use 
of  it. 


JOURNAL  OF_PROPERTY. 

MONEY  MARKET. 


BjroLisH  Fuirss. 


Bank  Stock '. 

3  ^  Cent.  Reduced  Annuities 
3  ^  Cent.  Consols  Annuities 

Consols  for  Account 

New  3i  1^  Cent.  Annuities  . . 
LonfT  Annu.  (exp.Jan.S,  1860^ 
Do.aOyrs.  (exp.Oct.  10,1859) 
Do.  30  yrs.  (eip.  Jan.  S,  I860) 

India  Stock 

India  Bonds  (1,000/.)    

Do.     do.  (under  1,000(.) 

South  Sea  Stock 

Do.      do.  New  Annuities  .. 

Exchequer  Bills,  1,030/ 

Do.  do.  600/.    .. 

Do.  do.  Small 
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THE   GAZETTES. 

ISankrapti. 

Oatetit,  April  18. 

BaiSHT,  HsirsT,  com  merchant,  Ualdon,  Essex,  April  St, 
at  twelve,  May  29,  at  half-paat  eleren,  Banngaall-at. 
Com.  Fane.  Off.  as.  Whitmore.  Sol.  Duffleld,  Devon- 
shire^t.  Biahopsgate-st.  and  Chelmsford. 

Daw,  JoHir,  and  Esm.!.,  Jiifz,  pawnbrokers,  Bath, 
April  29  and  Uay  27,  at  tweKe,  Bristol.  Com.  Hill 
Otr.  as.  Acraman.  Sols.  Cooke,  London :  and  HeUimEa. 
Bath.    Petition,  April  10. 

Harmu),  Thoius  and  Bobbst,  plumbers  and  glaaiers, 
Clapham,  Borrer,  May  7,  at  one.  May  29,  at  twelve, 
Baainghall-at.  Com.  Holrojd.  OIT.  as.  Groom.  Sol. 
Blake,  Sergeant's-inn,  Fleet-st.    Petition,  April  14. 

HAFViiro,  S^vvEL,  statuary  and  masoo,  Union.plaoe, 
ITew-road,  April  29,  at  elcTcn,  May  29,  at  twelve,  Ba- 
singhall-st.  Com.  Bvans.  Off.  as.  Bell.  BoL  Tnniley, 
Comhill.    Fetitian,  April  15. 

FanrrCAD,  JoHir,  grooer  and  cheesemonger,  Woolwich, 
April  29,  at  one.  Mar  29,  at  eleven,  Basinehall-st.  Com. 
Holroyd.  Off.  as.  Edwards.  Sols.  Wright  and  Bonner, 
London-st.  Fenchorch-st.    Petition,  April  IS. 

BocHAT,  JiTxas  Saktil,  watch  maker,  St.  Martin'a-lane, 
April  29,  at  eleren,  May  27,  at  twelre,  BaiingfaaU'^t.' 
Com.  Holroyd.  Off.  as.  Groom.  Sol.  Cooper,  Vera-' 
lam-boildinf^,  Gray's-inn.    Petition,  April  16. 

Wavoh,  GsoBes,  banker  and  fanner,  Soeugh,  Edenhall, 
Cumberland,  April  26,  at  eleren,  June  4,  at  twelve, 
Newcastle.  Com.  Ellisqn.  Off.  as.  Wakler.  Sob. 
Shield  and  Harwood,  Queen-st.  Cheapaida;  aaaWatsoa. 
Newcastle.    Petition,  April  16. 

OaxtUt,  Afril  22. 

Baaasi,  Alvbzd  Skth,  and  Gxobob  Sicith,  ironmongers, 
Aylabam,  Norfolk,  May  8,  at  elcTen,  Jnne  2,  at  twelve, 
Baainghall-st.  Off.  aa.  Kicholaon.  Sola.  Oardale  and 
Co.  London  ;  Ling,  Norwich.    Petition,  April  7. 

IfawwAir,  William,  colour  manufacturer.  Great  Chart.«t. 
Hoxton,  ICay  8,  at  half  past  elcTen,  June  2,  at  twelve, 
Baainghall^t.  Off.  as.  Pennell.  Sols.  Hodgson  and 
Bnrton,  Strand.    Petition,  April  2. 

BiCKSa.  Joazpv  ALnnn,  maltster,  Haloaworth,  SuJToIk, 
Mays,  at  eleren,  Jime  2,  at  half-past  eleven,  Baaiagiiall- 
St.    Off.  aa.  Pennell.    Sols.  Nettleahip,  CUJIbrd'a-inB : 
Bead,  Haleaworth.    Petition,  April  16. 
Ttrnday,  April  26. 

Albxassbb,  Bobxbt,  grocer  and  shopkeeper,  Maaateg, 
Olamorganahire,  May  7  and  Jiuo  4,  at  eleren,  Briatol. 
Com,  Stephen.  Off.  as.  Miller,  Sols.  Franklyn,  Qneen- 
aquare,  and  Bevan,  BnullHit,  both  of  Bristol.  Petition, 
April  11. 


Digitized  by 


Google 


THE  LAW  TIMES.' 


[No.  491. 


Jattnd>ltabad,' 


MtKtSM,    kaoamt,     wfa*    mtrelunt,    Jdha-rt. '  oerter,  Feb.  10.— iWw  «»d  2>«»,  iMnttonge™,  Mwiohei-    ._„„„«... 

,ot«hed-fiun.  Hay  6.  >t  one.  Jone  6.  st  eloreD,  ter,  HarchSt.  Debta  paid  by  T^t^Mm  Smnf  T.  J.  I  rpHE  LAW  and  PRACTIGB  of  PROTEC> 
iMUifhaltat.  Com.  Fane.  Off.  aa.  Cannau.  Sol^Tol- ,  Gould^q.  and  au/knu,  0.  M.  patentees  of  an  inveabon  |  _£  .jjoBf  jn  ixjlTlJOir  and  tbe  OOUHTY  OOUBtS, 
Una*,  12,  Tokenhouae-yard,  Petition,  April  15.  1  for  ImproTenMnta  in  ateenng  «hip«,  to.  Stepney-green,  ^j^  ^  (he  Ca»e«  decided  to  thia  Time,  the  Forau,  Bnlea, 
BJomr,  BicniRD,  auctioneer,  72,  Old  Brosd-8t.  May  7,  at  April  ^.—Jlanland,  B.  and  Co.  cotton  'pinne™  "d  p^^^^jj^  (^,„„yj,^  ^_  By D AVID  C.  MACRAE,  *» 
balf.pait  twelTC,  Jane  «,  at  twelra,  Baainghall-it.    Com.  !  doabler«,  Jf — "•— '—    ^-'-  "=     t>.m.  t,»,i1  hv  H.  Man.    „  __, »i —    n._ii — .'„  ia.  />;i    /^_i 1-..^ 


land.- 


Mancbeeter,  Feb.  S. 


FonUaninie.     Off.   aa.   Qrabam.     Sola.   Tinoeat  and 

Bandall,  Cistle-Bt.  Holbom.    Petition,  April  U. 
JCAncLS,  jULaeqaret,  pawnbroker,  Liverpool,  May  14  and 

Jane  3,  at  eleTea,  LiTerpool.    Oom.  Ferrr.    Off.  aa. 

Kocnm.    BoL  Boby,  CasU»4treet,  LireipooL  Petition, 

Apnl23. 
PkXBSoir,  JoHir,  maltster  end  innkeeper,  of  tbe  Hollies, 

Kbujtirinford,  Staffordsbire,  April  30  and  May  28.  at 

twenei  Birmingham.    Oom.   Baniell.     Off.  aa.  Wbit- 

mon,    Sol.  Boddington,  Dudley.    Petition,  April  17. 
SxTCa,  Oeorgx,   grocer,  HeywcxHl,  Lancasbire,  Mar  7 

and  28,  at  twelve,  Manchester.    Off.  as.  Prater.    Bol. 

Daafdon,  Pall-mall,  Maaeheeter.    Petition,  April  10. 
SlOTH,  Richard  Siltkr,  Ironmonger,  Wish-st.  Soathaea, 

Portaea,  May  6,  at  eleven,  Jnne  t,  at  twelve,  Easingball-  i  Tuetda/i,  April  18. 

■t.     Com.  Evans.     Off.  as.   Johnson.    Sols.    Messra.  I     BaddcUv  and  Tyton,  haberdashers,   Newcaatle-nnder- 

linklater,  Charlotte-row,  Mansion-honse,  and  Hodgson,  [  Lyme,  April  15.    Debts  paid  by  J.  J.  Tyson. — BeariUaU 

Birmingham.    Petition,  April  14.  \  and  HazUdine,  grocers  and  tallow  chandlers,  Snehiton, 

BjrmLUxe,  Charlbs,  bairdreaaer,  perfumer,  and  hosier,  |  April  16.    Debta  paid  by  Beardsall. — Biruted  and  Co.  ja- 

20^  Oracechurch-st.  May  19_and  June  2,  at  one.  Baaing-    punnera,  Railway  Arehea,  Botberfaitbe  New.road,  AprHlO. 


-Panotu,  S.  S.,  'FxtteriU,  P.  K.  and  Panoiu,  J.  W. 
cnrriers,  &c.  Tottenham-conrt-road,  March  31.  Debia 
paid  by  8.  8.  Ptosons.— Bimsoy,  W.  and  I.  common  oar- 
riers  and  farmers,  HotlAary,  April  7.— KieiorAo"  and  Co. 
coach  bnilders,  Whitehaven,  March  26.  Debta  paid  by  Rich- 
ardson.—Hjioa,  M.  and  Boierts,  T.  surgeons,  4o.  Ashley, 
April  8.  DebU  paid  by  HoberU.— Smitt  and  Tnrton,  iron- 
founders,  Manchester  and  SaUbrd,  April  W.—SlrowM- 
arm,  G.  and  E.  lime  and  coal  maaters,  Dawend,  Rosh^, 
March  25.  Debts  paid  by  G.  Strongitbarm.— TVors,  A.  M. 
and  BanjIMd.  B-  and  8.  juvenile  clothing  warehousemen, 
Charles-st.  Sobo-sq.  April  \5.—  WUkinton  and  Corner, 
mercers  and  drapers,  Whitby,  April  1.  Debta  paid  by 
Wilkinson. 


hiil-st.  Com.  Goolbnm.'  Off.  as.  Nicholson.    Sol.  Innis, 
BMUter-st.    Petition,  April  33. 

BAKKBUPTCY  ANNULLED. 
Oaiille,  April  18. 
Ibri,  W.  haberdasher,  High  Holbem,  Oct.  11, 1350. 


StbOteffiK. 

BAimnrr  ■suTn. 
<UkM  AaigMu  art  (riven,  to  wHom  appif  /be  M< 
DioidmtU. 
SmttoH,  G.  linendraper,  fint,  6s.  dd.    Nicholson,  Lon- 
don.— SuWield.J.  grocer,  first,  68.  4d.    Nicholson,  Lon- 
don.*—0»U*t«,  T.  P.  tailor  and  draper,  second,  5Jd.   Miller, 
Bristol. — Cox,  T.  wine  merchant,  final.  Is.  OJd.    Pott,  Man- 
oheeter. — CVotfiv,  H.  linendraper,  first,  Is.     Mackenzie, 
Manchester. — jDixon,  J.  dyer,  first,  28.  6d.   Young,  Leeds. 
— Dytou,  T.  linendraper,  first,  3e.  id.    Mockencie,  Man- 
chester.— Fawcett,  J.    timber  merchant,  first  and  final, 
Is.  Sid.     Carrick,    Hull.— JEERf.^«,    N.    silversmith,    first, 


Bonnell,  ITtmin,  and  Cb.  worsted  spinners,  Bradford,  as 
regMds  Isherwood,  April ».—.ttri«r,  J.  and 2).»*r«il/W<*,  L. 
Ingersley  Tale,  and  Haneheater,  March  29.— aoofa  and 
'  Hill,  corn  millers,  HankalowmiUa,  Andlem,  April  16.— 
I  CxUmirli,  W.  and  B.  saddlers,  Wolverhampton,  April  ».— 
I  Fratiklin,  W.  H.  and  Salch,  G.  E.  F.  snrgeons,   Cam- 
bridge-terrace, Greenirich,  April  4- — QUI,  J.  and  J.  joinera 
andbuilders,  Hunalet,  Leeds,  April  16.    Debts  paid  by  J. 
Gill. — Oneit,  W.  8.  and  amail,  J.  coal  and  lime  dealer*, 
Cbeeter,    April    14.      Debts    paid   by    SnulX.—HamiUtm 
and  Co.  vrire  worksrs,  Halifai,  March  17.     Debta  paid 
by  Hamilton.  — JTeesoit,  A.  and  Toid,  J.   gold  thread 
mann&ctnrers,  Bolton-le-Moors,    April  7.     Debta  paid 
T,    .  .r         by   Kelsall.  —  Kent/on,   T.  and  J.  manafiwtaring   che- 
Pott,  Jinn- ,  ^;,(3_     Newton    Heath,     near    Haneheater,    Jan.    2S. 
Debts  paid    by  J.  Eenyon.— -JTCbrttjf,    M.   and  JBetf, 
]  E.  equestrians,  Bath,  April  16.- Jfjwrs,  O.  and  J.  and 
Co.    wholesale    ehemists    and    druggists,  NewoasAle,  aa 
regards  J.  Myers,  April  14.— Bo(*o»,  J.  and  WIUUUkIc,  J. 
Davies-st.  Berkeley-square,  April  14. — SimomU,  J.  and  Co. 


Barrister-at-Law.  Part  I.  pnoa  U*.  6d.  (To  be  oompletad 
in  two  parts.) 

N.B.— This  work  has  been  revised  throughont  by  the 
Officers  and  PraoUtJonem  in  the  Inaolvent  Court,  and 
contains  a  great  number  of  MS.  osaea  and  notea  of  Ik* 
Jndgea. 

.  .  "  Onr  reports  of  insolvent  proceedings  have  made  til* 

Smiik  and  Tnrton,  iron- 1  p„i,]i(,  familiar  with  the  name  of  Mr.  Mscrae  aa  a  veiT 
1  A. ..11  in — w^n-nui-  ,aoces,fui  prjctitioner  in  those  courts.  Aworkoninad- 
venoy  by  a  barrister,  whose  constant  and  ezdusire  attend- 
ance in  that  tribanal  most  neoeasarily  be  reeoameBded  br 
experience  as  well  as  anthoritT.  We  have  looked  throng 
Mr.  Macrae's  book  with  the  Aill  conviction  of  finding  thu 
expectation  realiBed,  and  we  are  bound  to  say  that,  so  &r 
aa  the  learned  author  has  been  able  to  advance  in  the 
execution  of  his  task,  he  haa  performed  it  in  the  moat 
creditable  manner.  This  work  is  one  of  the  v«y  beat 
mannals  we  have  met  wiA  on  inolTensy  piactiee.'*  ehi0, 
"  The  forma,  aa  adapted  to  the  change  <^  jariadictioa, 
lists  of  fees,  orders,  rules,  and  atatatea,  repoitaofcaaaa 
decided  up  to  the  preaent  time,  inoluding  many  dadsons 
hitherto  unreported,  must  render  this  Gook  Uie  "  Aieh- 
bold"  of  practittenen  in  the  Conrts  of  Inaolvener."- 
Morning  Adoeriittr. 

Alio, 
PARTV.ofCOX.MACRAB,and  HKRTSLBTS 
Reports  of  COUNTY  COURTS  CASES  and  APPBAU, 
including  Insolvency.    Prioe  6a,  6d. 

This  is  the  anthonsed  Report  of  the  Connty  Courts,  nA 
contains  every  ease  decided  by  the  Superior  Courts  r^ 
biting  to  the  County  Oonrta.  Part  I.  to  IT.  may  MH  k* 
had,  price  ts.  6d.  each.    (To  be  oontiimed  ref^alarly.) 

N.B.  The  next  Part  will  oomplate  the  Caaea  to  thadoi* 
ofHilary  Term,  1861. 

Law  Tma  Offloe,  29,  Eesex-atreet,  Strand. 


Is.  IJd.    Miller,  Bri8toL-i«<jr,  E.  draper  and  grocer,  gjvan'is'era  of  i^on,""Circ^B,  ^inories,  and  Glass-house- 

final,  5id.  and  l.Stfaofald.    Mackenzie,  Manchester. —  ~     ^    m lm,     , — :,   -m     T^_U4_  — ;j  i —  a a., — 

Jfaary,  W.  merchant,  first,   lOd.    Turner,  Liverpool.— 
3Rlmf  R.  ^ooer  and  draper,  first,  2s.    MiUer,  Bristol. — 


yard.  Tower-hill,  April  10.    Debto  paid  by  Symonds 
Wahrm,  ,T.  and  J.  manufacturing  chemists,  Leeds,  April 


Sham,  W.  jnn.  printer,  final.  Is.  7^.  Pott,  Mauchester.- 
Aifliofie,  D.  general  dealer,  first,  4d.  Miller,  Bristol. — 
Smith,  B.  copper  smelter,  second.  Is.  6d.  Whitmore, 
Ijcmdon.^Thompton,  W.  grocer,  first,  3s.  4d.  Baker, 
Newcastle.— Ficir,  8.  victualler,  first,  5d.  Miller,  Bristol. 
— Wsatt,  J.  jun.  grocer,  first,  2s.  7d.    Uemaman,  Exeter. 

IlfMLTIin  SRATXS. 

ClayfoB,  W.  printer,  e|d.  Apply  at  the  Connty  Conrt, 
Beading.— £<»■!«,  M.  baker.  Id.  and  l-6th  of  a  Id.  Apply 
St  the  County  Court,  Reading.— .»mi/*,  C.  tailor,  lojd- 
Ap^  at  the  Connty  Court,  Reading. — Souihtm,  N.  C, 
Wutoft,  final.  6s.  Oid.  -Apply  to  M.  Staniland,  official 
aas^nae,  Boston. 

AuHd,  O.  glove  mannfactnrer,  6s.  7d.  Apply  to  Mr. 
X.  ICoaa,  painter,  Margaret-st.  Cavendiah.Bq. — Xcvm,  H. 
ahoemaker,  13s.  2id.  Apply  to  T.  Dalton,  esq.  Cardiff, 
Ohuaorghnahire.  

flf  signmetita  for  tftr  StneGt  of  ffrcDitort. 

Gasetie,  April  15. 

Atkef,   I.    gunsmith,    Bedale,   Yorkshire,   March   12. 

Trasta.  A.  Bumell,  schoolmaster,  Bedale,  and  J.  Wood, 

harness  mann&cturer,  Walsall.     Sol.  H.  T.  Robinson, 

Ii«ybnm. 

OateU;  April  18. 
Brind,  H.  merchant,  Brompton,  March  20.  Trust.  H. 
Oreyory,  warehoosemaD,  Aldermanbury.  Sols.  J.  and  C. 
Boblnaon,  Qneen-st.-pl.  City. — Byieater,  J.  tailor  and 
woollen  draper,  Nottingham,  April  10.  Trusts.  J.  Dodds, 
lalemnn.  Derby,  ana  D.  Cnap,  shoemaker,  Notting- 
ham. Sol.  O.  M.  Cowley,  Nottingham.— DasHaer,  8.  tea 
dealer  and  grocer,  High  Holb^n,  March  24.  Trusts. 
B.  HUhouse,  jun.  wholesale  tea  dealer,  Finsbury-plaee, 
ITorth,  and  G.  Harker,  spice  merchant,  upper  Thames- 
•t.  Bole.  J.  and  J.  H.  Idnklater,  Charlotte-row,  Mwiaion- 
imae.—Sdwardt,  B.  miller,  Oak  Mill,  Selattyn,  Shrop- 
abire,  March  26.  Trusts.  W.  Gougb,  Kenwick-park, 
BUeamere,  and  W.  Croft,  Preeahenlle,  Whittington, 
brmeia.  Sol.  E.  Oswell,  Oswestry.— Hoeonr,  J.  builder, 
Tring,  Hertfordshire,  April  8.  Trusts.  H.  Stevens,  timber 
mer^ant,  Uibridee.  and  T.  Little,  farmer,  Tring.  Sols. 
O.  and  H.  FaithfuU,  Tiing. —Ifarthall,  3.  H.  farmer, 
MeUwood  Orange,  Owston,  Lincolnshire,  April  5.  Trusts. 
W.  Brown,  jun.  and  C.  Brown,  farmers.  West  Bntterwiok. 
Sol.  J.  CoUinson,  Doncaater.— £l<U«ie,  G.  fellmonger, 
Nottnn,  Yorkshire,  April  8.  TrusU.  W.  Smith,  banker's 
clerk.  New  Malton,  and  B.  Hind,  book  keeper,  Norton. 
8oL  0.  Jagger,  New  Malton.— r»»p«,  J.  and  >«a««,  T. 
drapers  and  grocers,  Oswestry,  Shrc^ishire,  March  26. 
Tnsta.  H.  Wineh,  wholesale  grocer,  and  J.  Woodhall, 
whides^a  tea  dealer,  both  of  Liverpool.  Sol.  J.  J.  Thomas, 
Onraatry.  

Bartnrrtfiipt  BtMolbrt. 

Oaufft.AprUlli, 
fWlim  and  WitUomt,  tailors,  Stockbridga4emce,  Pirn- 
Beo,  April  7.— CknutaMe,  J.  and  Finden,  G.  F.  wholesale 
dfocgiats  and  tea  and  coffee  dMers,  High-at.  Sonthwark, 
AotTi.— OrmWoci,  J.  and  O.  W.  attorneys,  Ac.  Nuneaton, 
April  1.  I>ebta  paid  by  J.  Oraddock.— 2>iuw>  and  JFooi, 
watohBikera,  &c.  Bonthampton,  April  11.  Debt*  paid  by 
Wood.— .0^,  B.  and  M.  linendr^er*  and  hosiera,  Beth- 
nal-peen.road,  March  1.  Debta  paid  by  R.  Day.— Ztsir, 
W.  a.  and  J.  B.  hosiers,  &c.  and  ootton  mannfaetnrers, 
Oheapaide,  -April  14.— A^odbliii,  T.  and  8.  ooal  and  potato 
marcbanta,  Blandford-st.  Manohester-sq.  April  14.^G(ir- 
•wrv,  Irttinq,  and  Jfocienn,  draper*  and  tea  dealers,  Here- 
fora,  and  Biynmawr,  Brecon,  April  t.Sarhin,  P.  T.  and 
Wa^,  B.  D.  attomm,  ClemenCs-inn,  March  11.— Horrie 
nd  Aaaderi,  Bristol,  April  12.  Debts  paid  by  Saunders. 
— Sa»man,  H.  and  Prta,  B.  Stonecntter-st.  Jsn.  1. — 
Mtumy,  8.  and  Amt4,  E.  milliners  and  dressmakers,  Wel- 
beck-st.  Cavendlsh-sq.  AotU  14.  Debts  paid  by  Hnnthr.— 
XMotirn,  T.  ud.  dkev,  B.  W.  groceis  and  baken,  iMi- 


15.— iriUviucn,  J.  and  I.  dock  and  wateh  makers,  Lei- 
cester, March  28. 


This  day  is  pvblished, 

SAUNDERS'S  SUPPLEMENT  to  BURN 
and  ARCHBOLD,  for  the  je»r»  1849  nd  18«,iB 
oontiBtHitioa  of  the  So^plemeDttt  for  lS4fi  to  IStf,  sad 
1348.  

cosnnv. 

Unnunpftl  Corponlionb 

NftviipHion 

NuieaooM 


REGENT- SQUARE.— To  LET,  a  substan- 
tUl  and  weU-finuhed  SBSIDEKOB,  sitaata  IXo. 
19,  in.  thii  sqaare  (well  aitoated  for  a  Barrister  or  Solici- 
tor),  containiDR  on  the  baeement  afVoni  and  back  kitchen, 
wine-cellar,  aud  water-closet.  Oroond  floor — diniDg-room, 
breakfast-parlour,  and  water-doset.  First  floor  —  two 
drawing-rooms,  commanicatinp  bj  folding-doors  ;  with  six 
bedrooms  abore.  This  desirable  residence,  in  Terj  good 
repair,  has  latelr  been  painted  and  jiapered,  and  is  tolbe  let 
for  the  remainder  of  the  lease,  whioa  expires  September 
1855.— Rent,  65L  per  annum,  which  inolodea  use  of  the 
fixtures. 

For  particulars,  inquire  of  Mr.  H.  L.  Ests,  6,  Begeat- 
•qnare ;  or  Messrs.  Bjeobjlsd  TBOKAft  and  SoK,  3,  Fen- 
ooort,  Fenchnrch-street, 


NBW   PRACTICAL   BOOKS  IN  KE4L  PROPERTY 

LAW  AND  COITVBTANCIIJG. 

Just  pablisked> 

SEXJOND  EDITION  of  HUGHES'S 
PEACTIOE  OP  SALES  OF  REAL  PEOPERTT, 
with  Precedents  of  Forms  adapted  to  the  preaent  state  of 
tbe  Law.  Comprising  Particniars  and  Conditions  of  Sale, 
Contracts,  Conveyances,  Assignments,  Disentailing  Deeda, 
and  every  mode  of  Ansoraace  for  conveying  Lilndad  Pro- 
lerty.  By  WILLIAM  HUGHES,  Esq.  Barrister-at-Law. 
n  2  vols.  Price  3Ia.  ed.  chith ;  35s.  ed.  half-calf;  37s.  6d. 
calf;  and  ls.6d.  extra  for  interleaving.    N.B.  It  contain* 


i; 
«_ ,  — 

the  New  Stamp  Duties  and  the  New  Tmatee  Aet. 

HUGHE8*S  PRACTICE  of  MORTGAGES  of 
REAL  and  PERSONAL  ESTATE,  vriti  Precedent*  of 
Forms  adapted  to  every  kind  of  Mortgage  Security.  By 
Wrcwiit  HOGBM,  Bsq.  Barrister-afLaw.  In  2  vols. 
Price  Sla.  «d.  eloth ;  36*.  6d.  half-oalf ;  87a.  ed.  calf  j  la.  ad. 
extra  for  interleaving  each  volnme. 

HUGHES'S  CONCISE  PRECEDENTS  in 
MODERN  CONTETANCINO,  adapted  to  the  present 
state  of  the  Law,  vrith  copious  Notes  and  Instrtiotions,  and 
including  every  kind  of  Oonveyanoe,  SetUement,  Condi- 
tions of  Me,  Agreement*,  Ao.  to.  By  Wn.u.AK  HneH**, 
Esq.  Barriater'«t-Law,  Author  of  "  The  Practice  of  Bales, 
and  "The  Praottoe  of  Mortgages."  In  parts  at  5s.  6d.  each, 
on  the  1st  of  each  alternate  month.  To  be  oompleted  in 
3  vols.  VoL  I.  is  now  ready,  price,  in  doth,  3«s. ;  half- 
calf,  38s. ;  calf,  408. :  and  Parts  1^,  3,  4, 5  ^d  6  of  Vol.  n. 

THE  NEW  STAMP  LAW,  with  oopiooi  ex- 
planatory and practioal notes.  ByWiLiuK Hvosn,  Esq. 
Bairister-at-Law,  author  of  "The  Praotioe  of  Sale*,'' 
"Tbe  Practice  of  Mortgajnij*'  and  "  Conoi** Preoedente 
in  Modem  Conveyancing.  This  ia  in  two  forma,  8vo.  and 
12mo.  so  as  to  bind  np  with,  or  be  a  supplement  to,  all 
existing  works  on  Converanoing.  8to.  Edition,  boards,  6*.; 
oloth,  ta.  6d. :  half-bound,  8*. ;  bound,  9*.  12mo.  Bditioo, 
boards,  4*. ;  cloth,  4*.  8d. ;  half-bonnd,  6*. ;  boond,  7s. 

HUGHES'S  COMPLETE  TABLE  of  aU  the 
EXISTINQ  STAMPS,  for  suspending  in  Offloes  for  ready 
reference.  It  oontains  all  the  existing  Stampa  and  ISt- 
emptions,  with  Comparative  Tables  of  the  Old  and  New 
DnttM.  By  Wiuux  Hnems,  Eaq.  Barrister-at-Law. 
Price  2s.  plain  |  on  pasteboard,  4a. ;  on  canvas,  glased, 
with  roller*,  5s.  Copies  stamped  for  transmission  by  post, 
sent  Ave  to  any  penon  inclosing  twenty-four  poatage 
atampa.  

SECOND  EDITION  of  ALLNUTT'S  PRAC- 
TICE of  WILLS  and  ADMINISTEATI0N8,  from  the 
Instmctions  fbr  mi^dng  of  tbe  Will  to  the  final  distribution 
of  the  Estate,  with  nasnerons  Precedents ;  enlarged.  By 
OxOBSi  8.  Auvtrn,  Eaq.  Barriater^t-Law.  Price  16a. 
doth ;  17s.  half-bonnd ;  ISa.  boond. 

CsooxTOBS,  Law  Ims  OlBoe,  28,  Kisez-itrtet,  BInBd, 


Acta  of  Parliament 

Aliens 

Animals 

Asseesed  Taxe* 

BaU 

Baatardr 

Beer 

Boroughs 

Bricks 

Bridges 

Certiorari 

Children,  Infanta,  and  Jme- 

nile  Offendera 
Chureh.rate 
Chnrchwardeni    tnd   Orec- 

seers 
Coal-mine* 
Coin  (Silver) 
Constwles 
Conviction 

Copyright  of  Designs 
Coroner 
Connty  Ootirt 
Connty 

Connty  and  Boroogh  KatM 
Oriminallaw 

Statutory  Enactment* 

Crimes 

Indictment 

Evidence 

FTMrtice  and  lOKMUaaeOaii 
Pointa 
Exeiae  and  Cnatom* 
Faotorie* 
Fairs 

Friendly  and  Loan  Soeietie* 
0*ola  oA  Botue*  of  Oocrao- 

tion 
thwaya     and     Tmafik* 


Pa*a*tt|ren  (by  Be*) 

Petty  SaeaioM 

Pilot 

Police       (Soperawnnatinn 

„B»nd) 

Poo*:— 

Appeal  and  GRMsd*  cf 
Aoped 

Captioo  (of  BuminatiaBB) 

Complaint 

Costs 

X^ideaee 

Order  efReasenl 

Officers  (Aaffilai*,  flw4- 
iao*.  Overseers,  Aa.) 

Poor-Bate 

Practice  (of  the  Seanona) 

Settlement  (Appreatiee- 
ship) 

(Birth) 

. (BMate) 

.      (Payment     of 


Bates) 


(Tenemest, 


Renting) 

Oat-door       PaojKm      i» 

House*  not  being  Walk- 


Poor-law  Union  Oalg** 

Authority  of  JoalicesloeeC 

in    matters    relating  to 

the  Poor  in  Citiss  end 

Boronefa* 

BefaKil  DMriel*  Cs**A«- 

tion 
Bate*  (Di*training  tot) 
Baltef  Small  Tenement*. 
Hundred  PopulaUon 

lodosures  guarter  Sessiona 

libraries      and      Mueeoi     ~ 

(Pnblio) 
Lord'*  Day 
Lunatic* 
Mandamus 
Mercantile  Marine 
Metropolitan  Interments 
MortuiT 

N.B.  The  Supplement*  for  1S46  to  1S47  mav  stai  be  ted, 
price  IS*.  doOi  ;%r  18*8,  piteo  10*.  elotk;  a^  fbr  1MB  aaid 
1860,  price  ISs.  8d. ;  or  the  three  will  be  sold,  baaad 
together,  vrith  *  general  index,  price  38*.  forming  a  e*aa- 
plete  supplement  from  the  last  edition  of  Bum  to  tk* 
preaent  time,  vrith  all  the  new  law,  and  the  oaaea.  B  i* 
arranged  and  printed  nniibnnly  with  that  editkm. 
Law  Turn  Offloe,  19,  Bsaex-itreet,  Strand. 


Tnnipike  TmsU 

Testrie* 

Warrant  fhlhur 

Watching  and  Lfaon  at). 

Women  (Pretest 


A  UNIQUE  CONVENIENCE  for  the 
OIBCtnr.— The  notice  of  the  Profession  is  soBeJted 
to  JOHN  JAMES'S  recent  invention.  It  ia  a  COl^ 
LAPStSLB  TBCNK,  so  oontoitnd  Out  it  cm  be  eilkwnm- 
pressed  or  extended  at  pleaaor*,  ■aeerding  with  tkaMk 
and  number  of  the  sctioles  it  nu^  be  required  to  ooaMSB. 
It  is  extremely  light,  elastic,  neat,dnr*ble,  and  simple.  It* 
usefulness  and  oomfort  for  the  cironit,  or  for  general  tra- 
velling purpose*,  wfll  be  erldeat  upon  its  inspection  at  tbe 
sole  Manufacturer'a,  Jour  Jaiob's,  103,  Oiford-etreet, 
near  Regent-circus,  London.— Manufactory,  14,  John- 
street,  near  Begent-oirens. 

Drawings  or  any  ftirther  pirticnlar*  will  be  forwaraed  to 
any  party  requiring  Iham.  A  itgt  ***octment  of  feat- 
boxes,  cases,  and  tm  box**  for  tneellers  to  India  -,  and 
ev^ry  description  of  coarenlenoe*  teqaii*d  by  trnvaibn 
■t  the  iBTcntor^,  ta  atx^re. 
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OONTBHTS. 


Vonois  K>  OoHnranuam  .„„ 

Uusnre  AcnoLK*— 

To  Baaden ._..» 

BtgMhitfoa oC Sm^  ,,    ^       uj,,.  ,         l. 
ZaauuToi— 

Tiri«iinfTmiiiiirnr  „„ 

OaUtM 

H&aisTu.n  

Jbiav-Sncx  Oovrxvnar  Lait  Jovsvu.— Samawf.. 
tats  IPaomrrT  TiAimn  an>  OMrraruroam  ..,..„..., 

n*  Oaiunl  RegMar  BiU  „. 

Ifw»niiii  Lawtm »....,»........„ 

Oovan  Oon«i»    Bnamaiy  >_- — . 

Ii4Wxa>— Simmarr 

KaSAIi  iKTBLUQIXm....^ 

OonwnimKoi—  ^     '  " ^ 

naUMOH of  Owaiwl  ..—.— .^ 

VMMMpnt  Awomimwi  A4«  ■*»••••»••*••.•* 

OovBi  Paviu -».« • 

>Ban»it  JouHU. .„«. 

Bian*,  Miwuain,  Ajn>  DBAcaa   

BauaTTM - 

AUVXHTJLUKJUm. 


!*% 


^  « 


Ca  KMtm  ant  CarrayMtmu. 

*'  BoMOBnm.'*— ^y«Uoi>m'<  <•  fl<  in(  Jbr  a  itaitM. 

*  A.  Z.  JI."— Fof :  ID  In;  oa  *•  if  «•  M«  nUt  t*  u  on 
a«tonM*,  (Md  mMM  to  wraetut.  nt  ctrl^ieaU  u  out) 
mfmiA  rmtaOm,  and  tU  want  cf  it  mertl)  prnentt  Mn 
Jivm  mamtaimng  an  action  for  his  eotU. 

"X  SIHMBIBM.  — Xori  Smigkam  luu  a  SiUfir  thatpir- 
pot  m«  h^/bn  Ou  Ixurdt:  ke  bopw  M  wM  pam  tkU 


TO  RBADERS. 


intUai  qf  569.  Will  oar  rtaitn  alter  mtk  tMr 
pent  the  4  into  a  5,  lot  the  biiukr  tkould  main  a 
mutate  / 
TIU  16th  toL  qf  the  Law  Times  i»  now  complete, 
mmd  the  mimiert  may  be  tent  to  the  office  Jbr 
Mndinq,  at  unal,  through  the  patt,  provided  they 
Ire  Itfl  opon  at  the  endit  ana  nothing  but  tie 
addrttt  tpritten  tipon  than.  For  the  parpoie 
^  identi/icaiion  tome  particular  teat,  or  marh, 
iktuld  be  made  upon  them,  of  tehieh  the  pub- 
Htker  mutt  tt  apprited  by  letter. 


8CALB  or  cHAiK»»TOic  AxynnnstaiBma. 

Under  nftyWordi «0    •    0 

For  aTerj  (dditiasil  Ten  Word!......    0   0   • 

AdTertlnmente  from  the  Comirf  thonli  be  ■eeompaaled 
with  *D  order  upon  the  Arat  to  Vo«n,  o*  »  Fuel  iMiai 
ovder  (pareble  at  ISSi  B>i«iiil)  te  Um  amonnt. 

Adrertuemeat*  ordered  for  the  first  page  are  charged 
aii»lulf  tier*.  If  oot  ip  ordered,  itir  *ffl  take  the 
ahuee  of  poaitlaii. 


We  eannot  undertake  to  return  r^ected  oommnnioationa. 
'Whaterer  ia  intended  Sir  hauiUon  mnat  be  aathenticated 
tr  the  nana  and  addreaaofthemitar;  not  neoeuaiilr 

So 


ye  PQblication,  bnt  aa  a  gnaraatee  of  bia  good  fhith 
noHee  can  be  takes  of  aaoayaKna  eonmaaioatiaaa. 
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SATURDAY.  MATS,  1851. 

TO  REAOBRS. 

Thx  Openine  of  the  Exhibition  fau  occa- 
aioaed  a  holi&y  and  its  eonse^encei,  and  hy 
oempelling  the  poetponement  to  next  week  of 
a  double  number,  wlii«h  wu  required  for  the 
amara,  hai  also  compelled  the  exclusion  to- 
day of  leading  articles,  eonrespoodenoe,  and 
anf  Mps«t»  «4icl»  ■»  4ae> 


REGISTRATION  OF  DEEDS. 
OcB  previoos  remarks  upon  this  question  have 
jtrooeeded  uaon  the  assumption  that  Registra- 
tion of  Deeds  was,  mitielf,  desirable,  provided 
the  Regiauy  be  local,  so  as  to  be  readily  and 
abaaply  acewaible,  aad  at  the  same  time  sunple 
and  seeare.  Aceaasibilityy  aimpKcity,  and 
■ecnrity,  are  tfae  three  conditians  of  Registra- 
tion, wanting^  ather  of  «iiich  it  wanld  be  a 
mischief  instead  of  a  benefit. 

We  have  sought  to  shew  that  by  a  Local 
Sttistry  only  could  aeeessibilUif  be  attained. 

Bat  we  fina,fromnuinerons  commnnications, 
that  many  solidtocs  altogether  deny  the  ad- 
▼0&.  3EVXX.  va.  Aa*, 


vantages  of  Registration,  and,  therefore,  we 
propose  now  to  consider  this  preliminary  ques- 
tion ;  for  if  it  be  decided  against  R^stration 
altogether  and  under  any  ftm,  it  is  a  waste  of 
time  and  thought  to  debate  the  inamter  of 
effecting  it. 

The  argument  is  very  brief.  Oar  corre- 
spandents  assert,  as  a  matter  of  opuMoa,  not  as 
a  praved  &ct,  that  Ranistratioa  is  mot  deeiraUs, 
because  it  would  probably  prodooe  eeitain  sup- 
posed evils. 

Now,  their  opinions  would  be  of  great  value 
if  the  qaestion  were  wholly  one  of  opinion.  If 
Registration  did  not  exist,  were  proposed  for 
tfae  first  time,  and  its  results  were  wholly  con- 
jectural, then,  of  course,  it  would  be  a  qaestion 
to  be  tried  by  the  balance  of  opinion.  In  the 
absenoe  of  facts,  we  may  call  conjecture 
to  oar  aid,  and  reason  upon  probabilitie*; 
but  none  know  better  than  our  readers,  from 
their  studies  and  experience  as  lawyers,  that  a 
single  fact  will  outweigh  any  number  of  con- 
jectures, suppositions,  and  arguments  of  what 
might  he. 

This  question  of  Registration,  fortunately, 
does  not  depend'  upon  opinioa  or  conjsctan. 
It  is  not  an  unknown  or  untried  experiment. 
Registration  of  Assurances  already  actually 
exists,  not  only  in  every  other  civilized  country 
ill  Eompe,  but  aito  ua  our  man.  When  there  is 
thus  aefiw^  ewperitnce  by  which  to  try  the 
question,  onr  readers  will  admit  that  we  have 
no  right  to  give  any  weight  to  mere  opinion 
and  conjecture.  We  are,  therefore,  bound  in 
honesty  to  set  aside  the  testimony  of  every 
witness  who  does  not  speak  from  his  own  ex- 
pterience  of  the  effects  of  Registration,  and  to 
rest  the  case  wholly  upon-  the  testimony  of 
positive  experience. 

Now,  what  says  eanertfac*  ?  Abroad,  there 
is  no  dissentient.  There  is  not  an  instance 
known  of  a  country  whi^  has  once  adopted 
Registration  abandoning  it;  and  seeing  Ae 
results  of  their  neighbours'  experiments,  other 
countries  have  adopted  it,  one  after  another, 
until  it  has  become  aniversal  upon  the  Con- 
tinent. 

But,  perhaps,  some  of  oar  readers  may 
demur  to  the  evidence  of  the  experience  of 
foreign  countries,  and  contend  that  the  differ- 
ence of  oiicuHMtances  renders  it  of  little  worth 
to  na.    StUl  it  ia  twm^hm^ 

B«l  there  remains  testiinoBy  which  it  is 
impossible  to  answer.  Registration  has  been 
established  among  ourselves,  and  is  now  in 
operation.  It  aetuaBy  exist*  in  Middlesex  and 
Vorkriiire !    What  ia  their  eacperience  of  it  7 

Undoubtedly  it  ia  approved,  ahhongh  the 
system  is  far  from  perfect. 

True,  we  have  heard  some  persons  say  that 
it  does  not  answsr,  and  express  disapproval  of 
it.  But  is  SDch  the geaenu opinion?  If  Re- 
gistration in  fact  piTMacea  a  tithe  of  the  evils 
predicted  of  it  by  the  objectors,  wherefore  is  it 
that  the  counties  in  wnich  it  exists  do  not 
pray  for  its  abolition  ?  If  Yorkshire  or  Mid- 
dlesex were  to  petition  against  their  Registries, 
it  would  be  very  strong  evidence  that  Regia- 
tration  was  found  to  he  practically  injurious. 
But  while  thesa  powerful  counties  submit  to 
a  Registry  aitbaat  a  munam,  it  is  very  diffi- 
cult to  believe  that  it  can  be  productive  of  the 
mischiefc  suggested  in  the  pile  of  letters  be- 
fore as. 

Indeed,  then  is  aomething  more  than  nega- 
tiva  evidence.  Our  ccdmans  to-day  contun  the 
most  positive  testioiony  to  tibe  advaatagea  of 
Registration,  proceeding  from  witneasea  ii4to 
will  be  admitted  to  be  most  competent. 

The  solicitors  of  Yorkslure  liave  met  and 
agreed  ta  an  address,  in  which  they  folly  ad- 
mit the  benefits  of  regiatralion,  provided  it  be 
local.  This  address  will  be  fooad  in  another 
column.  It  appears  to  us  to  be  decisive  upon 
the  qaestion,  because  it  is  the  unanimous  testi- 
mony of  those  who  have  had  positive  ex- 


And  if  the  objectors  desire  aonwthiaf  more 
than  the  evidence  of  experience :  if  they  ask 


what  other  members  of  the  Profession  think  of 
it,  there  is  testimony  of  that  kind  also. 

Before  us  is  a  petition  to  the  House  0f 
Lords  from  the  Manchester  Law  Soeiettf,  til* 
most  numerous  and  intelligent  of  the  law  socie'- 
ties  of  England,  the  second  sentence  of  itloA 
begins  thus : — 

That  your  petitioners  do  not  dispate  that  advaoo 
tages  to  the  oommuDitjr  may  be  anttdpated  ftom.  a 
systam  of  local  re^isbatloa  of  aasuraooes,  whiidi, 
whilst  tiCRirding  oa  the  one  hand  a  basis  tar  tfae 
simplification  and  amendment  of  the  law  of  Mil 

Jiroperty,  and  givfatg  on  the  other  the  necessary  te> 
ormation  to  persons  legitimately  requiring  it  on  the 
state  of  titles  to  lands,  shall  be  so  framed  as  tb 
afford  the  moat  certain  and  ahnple  means  of  nCtm^ 
enoe,  and  the  ntmoat  poasible  fwrililT  of  aecess  te 
the  contents  of  the  registry,  with  saeh  provisions  as 
may  most  effectoally  gaara  against  frand  and  abostb 
and  against  the  ditdosore  of  titles  to  parties  oat 
entitl^  to  inspect  them. 

And  subsequently  it  states — 

That  a  great  practical  convenience  may  be  axpectol 
to  be  detnred  from  the  fWsility  which  registration  en 
a  proper  system  will  afford  of  vsrityiDg  abatraota  of 
title  by  comparison  with  the  re|[istered  doevasBta, 
instead  of  with  documents  held  in  privsta  cnstodz, 
often  scattered  in  various  and  remote  parts  of  mB 
kingdom,  and  aot  unfireqoently  ioaocassible  fixnii 
want  of  knowledge  of  their  |daoe  of  costody,  or  saf. 
ficient  means  for  compeUlng  their  prodtmliaa. 

The  porpose  of  this  petition,  which  is  tao 
long  for  insertion,  at  least  this  week,  is  to 
pray  for  a  Local  R^istry,  and  to  aubmit  ab> 
jecticns  to  the  present  Bill. 

The  petition  of  the  Somersetshire  Senior 
Attorneys'  ChA,  also  approving  Registration, 
provided  it  be  local,  was  given  a  fortnight 
since. 

With  such  testimony,  we  ace  eatitlad  to 
assume  that  Registration  weald  be  desimblB 
in  itself,  provided  it  be  local  in  its  range,  aid 
practioal  in  its  details ;  and  we  may  now  con- 
fine attentioii  to  these  questioas,  without  aga^i 
wasting  words  upon  the  genei^  onei 


THE  LEGISLATOR. 

inynrist  9*tHMim. 

'ttJBttC  BDSroBSB  TRANSACTED. 

BIIXS   KBAD   A   FiaST  TIUK. 
Uondag,  AprU  M. 
Cnatoms 
IiAabited  Honae  Daly. 

WednaJai,  April  90. 
Petty  Seaalona,  Ireland 
Knfranchiaement  of  OopyheldB,  Ko.  1 
OoUeotion  of  Knee,  ta.  Irelaad. 

BILLS  BEAD  A  SECOND  TtXK. 
mmdaf,AprUia. 
Property  Taa. 

Wtdn—iag,  Jpriiao. 
LodgiBi  Hooaea 
Faaai  BnUdinga. 

Thundan,  Jtag  I. 
Oath  of  AMoration,  Jews 
Cira  BSk,  Ao.  bahad. 

BILLS  KBAD  A  TRtaV  TmC  AND  VAaBR*. 
Jfondof,  AprU  28. 
Stamp  Dctiea'  AaAnflatien 
Kzeheqner  Bflla,  17,766,«0(){. 
IndeBuity. 

PRIVATE  BUSINESS  TRANSACr^. 

BILLS   BBAD   A   THIKD  TIME   AND    PASSED. 
MomJas,  AprU  28. 
Harwkh,  ImproTement,  Quays,  &o. 
Heathoote'a  Diroroe 
Biohmond  and  Lanoaatar  Tanipika. 

TWaifajr,  Aprit  SS. 
Great  VoKkam  Biflwvr  AaiandiaaB^  So.  1 
HarsAad,  Boaa,  Jte.  BaOway 
Killaney  and  Valanoia  Bailway 
leada  aad  Thirak  Bailway 
London  and  Blaokwall  Bailway 
Vorth  Britiah  Bailway 
Vocth  aad  Soath-Weatam  XaaotioB  BaBway 
Soath  Walaa  Bailway,  Bo.  1 
Do.       da.       do.       No.S 
OiBttish  Caatial  BaUway. 

Wtim>Jti,April»0. 
Deiiry  aad  Aahbama  Bead 
Driflleld  aad  BhefBeld  Tnmpika 
Bagent'a  Canal  Company. 

Tktmdag,  Maf  I. 
Cfaariaig  Crort  BiMge 
Boyid  naral  Bohoor  < 

prrrnoN  niBSSNTED. 
AMoraen'  Certiflcate— Fi>r  repeal  of  Ike  Duty 
— Aomw.  B.  Owdon. 
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SUSIOKAL  PBINTBD  PAPBBS. 
fv*  3Tiiiiib. 

a.  Iiootl  Auto— Baporta  oftba  Adminlt^ 
US  O).  OitpamriM,  Jte.  Ireland — Sommarx  of  Batorna 
137.  Aumaaa  and   Dimination  of  Salariea,  to.  FnbUo 

Offloaa— Aeconnta 
IM.  FnUio  Dabt— Aoooant 
no.  Commitlae  of  Salaetion— Sixtli  Baport 
US.  UaTsoothOollaga— Detailad  Aoooant 
US.  Lnnatira,  Scotland — Betom 
S16.  Hoaeom  of  Iriah  Induatry  in  Dablin — Batom 
U7.  Gort  Woridunia*— Comapondenea 
U8.  Bmignnt  8Up  "  Waahington  "— Copr  of  Iietttr 
an.  St.  Albaii'a  Bbation— Hinutea  of  Endanca 
m.  FirataaT  Haad  Mooar,  Borneo— Saturn 
JU.  Sondn  Tndinf  Frarantioa  BUI;— Frooeadinga  of 

tha  Oelaet  Committaa 
in.  Bflla    Himday  Tiading  Prerention,  amended  bx  the 

Beieci  Ooounittee 
MM.    —     InoiimlMred  Eatatea  Leaaaa,  Ireland 
m,    —     Small  Tenasnenta   Bating  Aot    Amendment, 

amended 
SIC    —     Ooronen 
SI6.    —     Inremeaa  Bridge 
S07.    —     Improrement  of  Towna,  Ireland,  amended  bj 

Beleot  Committee ' 
SM.    —     Saleof  Araenio  Bggnlation,  amended 
US,    —     InliaUtadHonaelhitr 
Sn.    —     Onatoma 
Hital    Oorreapondence 
Ptiaona— Sixteenth  Beport  of  Inapeotoia,  Soothem  and 

Waetam Diatriot,  Parts 
Bztramoral  Sepohara  for  Conntr  Towna— Beport  of  the 

eenaral  Board  of  Health 
Turkey— Deapatohee  oommnnicating  the  Tariff 
Sardiiaa— Treaty  of  Commerce,  Ac. 
PnbUo  General  Aeta-Cap.  6,  a,?,  and  8 
UB.  Soperaannaliona— Aoooont 
SOB.  Cnatona— Vint  Beport  from  the  Committee 
Va.  KaOr  War,  C^e  of  Good  Hope— Batimate 
JTeHwriaoda— CouTention  of  Navwiitian 
TSn).  Urarpool  and  WaUaaey  Ganpowder  Magaiinea— 

Farther  oorreapondanoe 
-SI8,  Poor  Ii«r,  udand— Coneapondenoe 
Scnao— Additiaoal  P^^ara 


HOUSE  OF  COMMONS. 

BIBBWATS. 

W*iHe*tUv,  April  30.—  ^  O.  Ttlbk  inqoiied 
"whather  it  ma  the  iatantion  of  Goremment  to  Dring 
in  •  BiU  to  indode  the  highways  generally  of  Eng- 
land  and  Wales,  or,  if  not,  whether  tiiey  approved 
of  tlie  ezoeptioDal  lecnslation  wliich  was  proTided  for 
by  the  Bighwam  (Sooth  Wales)  Bill,  which  itood 
'  aa  an  order  of  tne  day  .'—Mr.  C.  Lewis  said,  that  a 
Bill  opon  the  subject  of  highways  generally,  which 
woola  indada  Soath  Wales  as  well  as  the  rest  of 
Eo^ud,  liad  been  ptepuedby  the  Government,  bnt 
in  uie  present  state  of  pnblic  bnsineas  he  saw  no 
proqieet  of  introdndng  it  tliia  session  with  any  suc- 
Msa.  It  was  not,  therefore,  his  intention  to  ask 
leare  at  preient  to  introduce  such  a  BilL 


Inbajbitbd  Hodsb  Ddtt. — ^Tlie  BQI  to  repeal 
'  tlia  dntiea  payable  on  dwelling-houses  according  to 
tiie  numtjcr  of  windows  or  li^ts,  and  to  grant  in 
lien  thereof  other  duties  on  mhailnted  houses,  ac- 
ooidiiig  to  their  annual  yalne,  has  been  printed.  The 
house  duty  is  to  commence  from  the  5th  of  April 
last  iirom  which  time  the  window  duty  is  to  Ii«  re- 
'  pealed.  Hie  new  duties  are  to  be  deemed  assessed 
tana,  and  tol>e  under  the  management  of  the  Com- 
adaaioners  of  Inland  Rerenue.  Marlcet-  gardens  and 
nursery  •gronnds  are  not  to  be  included  in  the  valua- 
tion of  liouses.  The  duties  for  anuoiial  lieatings  to 
be  still  chargeable  under  the  former  Aot.  Accord- 
ing to  the  scbiedule  annexed  to  the  Bill,  the  duty  on 
inhabited  dweliing.housea  worth  tiie  rent  of  20/.  or 
-^^wards  by  the  year,  for  every  20s.  of  such  annual 
lalne  shall  be  6a.  and  for  other  houses  not  used  or 
atated  in  the  schedule,  a  duty  of  9d.  in  the  pound 
aliallbe  charged. 

Sals  or  Ajuknic. — ^Themain  proviaionaofthe 
Sale  of  Aiaenic  Bill,  aa  amended  by  the  committee, 
are  as  follows :— On  every  sale  of  arsenic  the  parti- 
culars of  the  sale  an  to  be  entered  by  the  seller. 
No  person  shall  sell  less  than  101b.  weight  of  arsenic 
at  any  one  time  to  any  person  who  is  unVnown  to 
the  person  selling,  unless  the  sale  be  made  in  the 
presence  of  a  witness  who  is  known  to  the  person 
selling,  and  to  whom  the  puicliaaer  is  Imown,  and 
lAo  signs  ilia  name,  together  with  lUs  place  of  abode, 
to  such  entriea,  before  the  deUverr  at  tiie  arsenic  to 
thepurcliaseri  and  no  person  shall  aeU  less  tlian  101b. 
weight  of  srsenic  at  any  one  time  to  any  person  other 
than  a  male  of  full  age.  No  person  snsll  sell  any 
arsenic  nnless  the  same  be,  l>efore  the  sale  thereof, 
mixed  with  soot  or  indigo,  in  the  proportion  of  one 
ounce  of  soot  or  half  an  ounce  of  indigo,  at  the  least, 
to  one  pound  of  tlie  arsenic,  and  so  in  proportion  for 
any  grrater  or  leas  quantity.  The  penalty  for  offend- 
ing against  the  Act  is  20/.  The  Act  is  not  to  prevent 
the  saJe  of  arsenic  in  medicine  under  a  mediisl  pre- 
aeription. 

KpiscopAi,  AND  Capitular  Estates.— Lord 
Carlisle  has  brought  a  bill  into  the  House  of  Lords, 
which  has  just  been  printed,  for  the  management  of 
episcopal  and  capitular  estates  and  revenues  in 
JBnglaod  and  Wales.  There  are  as  many  as  112 
clauses  in  the  Bill,  the  object  of  which  is  to  give 
etTect  to  tlie  recommendations,  in  a  modified  form. 


contained  in  two  leporta  to  her  Blajeaty,  by  the  com- 
miasionen  appointed  some  time  l>adc  to  inquire  into 
the  revenues  arisiiig  from  the  real  property  of  die 
ehurdi,  and  also  into  the  incomes  of  tlie  arohbialiops 
and  bishops,  so  as  best  to  secure  to  them  fixed 
instead  of.  fluctuating  annual  incomes.  It  is  pro- 
posed that  tlie  Church  Estates  Commissioners  sliall 
be  commissioners  for  the  pnrpoae  of  executing  the 
intended  act.  They  may  summon  and  examine 
witnesses;  and  their  repcnta  on  the  propertar  of  the 
ebnroh,  aa  to  leases  and  other  matters,  may  be  con- 
firmed or  varied  by  ber  M^eaty  in  conndL  All 
episcopal  estates  are  to  be  nnder  the  mana|[ement  of 
the  commissioners,  and  salariea  and  incidental 
expenses  are  to  be  defrayed  out  of  tte  revennea  of 
tlie  sees  in  respect  of  which  they  are  incurred.  It 
is  also  proposed  that  after  existing  inoombencies  the 
commmissioners  may  pay  fixed  inoomas  to  every 
bishop.  The  measure  has  reference  to  the  property 
vested  in  the  Eodasiastical  Commissioners,  and  lias 
been  framed  in  accordance  with  the  suggestions  set 
forth  in  the  report  to  the  Qneen  on  church  matters. 


THE  MAGISTRATE, 

Aim  PABOCHIAL  AND  ICUNIOIPAL  IiAWTXB. 

^SitcriM  m  Voton  vt  9nut<c«. 

Bt  the  2lst  Jae.  1,  c.  7,  as.  1.  3»  any  peiaeii  con- 
victed of  being  drunk  before  one  justice  shall  "for- 
feit  it."  and  on  r^fiual  at  nigltet  to  pay  «n/Am 
one  vittk  after  conviction,  to  be  levied  by  dis- 
tress, &c 

A.  B.  was  fined  by  justices  in  petty  sessioiis  Sa. 
for  being  drunk,  with  6t.  eos/s  (vix.  Is.  fid.  for  the 
summons.  Is.  for  service.  Is.  for  the  oath  of  tlie 
witness,  and  2s.  fid.  for  the  eonmelio»).  Will  any 
of  your  correspondents  be  good  enough  to  inform 
me  whether  under  the  above  statute  any  eos/t  are 
legally  payable,  where  the  party  mulcted  pays  the 
fine  at  the  time,  thus  xeaiemf  it  «aaeeanary  to 
draw  up  a  formal  conviction,  as  m  the  case  of  aoa- 
payment  it  would  be,  in  ordor  to  justify  the  distress. 

Brecon,  April  26.    H.  P. 

SMtom  ta  ewcixt. 

Tompike  Act,  3  Geo.  4,  e.  126.  — Having  ob- 
served the  ease  in  the  last  Law  Tihbs  (No.  421), 
under  the  riguature  of  a  "  Constant  Reader,"  and 
feeling  some  interest  in  the  question  pnt,  I  shall  be 
glad  to  give  my  opinion  thereon. 

The  latter  part  of  section  32  of  the  above  Act, 
after  setting  forth  the  exemptions  of  horses  and  car- 
riwes  firom  the  payment  of  toll,  goes  on — 

Or  for  any  horses  or  carriages  wliich  shall  only 
cross  any  tumpike-road,  or  shall  not  pass 
above  100  yards  thereon." 

Now,  I  take  it,  that  if  A.  B.  with  a  horse  or  car- 
riage, after  reaching  a  tnmpike-road,  passes  through 
a  toll-bar  and  aftenrards  crosses  that  road,  the  dis- 
tance gone  over  not  being  above  100  yards  he  is  cleariy 
exempt  firom  toll ;  bnt  suppose  he  (either  on  busi- 
ness or  pleasure,  but  not  to  avoid  the  toll)  sliall, 
after  taking  a  drcuitons  route,  again  get  upon  the 
sametumpUce-road  where  there  is  no  toll  or  chain- 
bar,  and  shall  pass  over  1,000  yards  mora,  how  can 
he  be  held  liable  to  pay  toll .' 

I  am  of  opinion,  that  tlie  yards  mentioned  in  the 
32nd  section  most  be  construed  to  mean  eoiaectitive 
yardt,  and  tliat  to  fix  the  payment  of  toll  upon  A.  B. 
he  must  pass  on  a  tumpike-road,  with  his  horse  or 
carriage,  above  100  yards  at  the  same  time,  and  in 
that  dittance  must  pass  through  a  toll  or  chain-bar 
Of  well  H 

Bradford,  Aiml  30. 1851. 


Tbk  Situation  or  Stipbnoiabt  MAOiaTKATS 
AT  LiYBBPOOL  is  vacant  by  the  death  of  Mr.  Ed- 
ward Rushton,  who  has  filled  that  oflice  since  1839, 
and  who,  previous  to  that  time,  was  known  aa  a  very 
active  politician  during  the  liberal  stmggles  ol  pre- 
vious years.  Mr.  Rnshton's  s^tfy  was  1,600/.  a 
year;  but  it  is  undentood  that  the  Boroogh  Council 
of  liverpool,  which  possesses  bjr  the  Ac^  the  power 
of  settling  Uie  number  of  justices  as  well  as  the 
salaries  paid  to  those  offlcers,  will  recommend  the 
appointment  of  two  justices  instead  of  one,  whose 
muted  salaries  will  be  2,000/.  a  year.  This  would 
certainly  be  an  improvement,  Tlie  borough  pro- 
perty u  large,  and  the  council  possesses  ample  funds, 
which  could  not  be  better  employed  than  in  apply- 
ing an  additional  400/.  per  annum  to  the  more  effec- 
tive administration  of  justice.  The  business  of  the 
police  court  is  too  much  tat  any  one  man.  Mid  it 
waa  with  ^reat  difficulty  that  Mr.  Ruditon  was  able 
to  keep  it  down,  with  all  his  indomitable  energy 
and  his  great  local  knowledge  of  the  place  of  which 
he  was  a  native.  We  would  be  glad  to  see  the  sys- 
tem of  stipendiary  magistrates— men  learned  in  the 
law,  and  free  tnm  lonl  prejudice  and  inflnenoes — 
extended  throughout  the  other  great  towns,  and  in 
time  even  throughout  the  country.  Amongst  other 
advantages,  they  are  Icnown  to  exercise  a^mMt  oaoflil 


and  salutary  oontiol  over  the  poGce,  whidi  U  wMam 
obtained  by  the  local  ma(^stracy. — Otwi  wtr. 

The  Cheshire  magistrates  have  voted  a  asm  e( 
10,000/.,  for  the  pnrpoae  of  extending  and  alteriag 
the  House  of  Correction  at  Knatsford,  so^  boiUiBg 
a  new  prison  for  females. 

ExPBNScs  OF  PaosKcnnoNa. — On  Monday  Uis 
Goveroment  Bill,  as  amended  in  committee  aail  OB 
re-commitment,  to  amend  the  law  relntinr  to  the 
expenses  of  prosecutions,  and  to  make  farmer  pro- 
vision for  the  apprehension  and  trial  of  offiaodea  in 
certain  cases,  waa  printed.  There  are  now  tweatf. 
one  dansee  in  the  intended  Act,  wfaida  ia  only  tt 
extend  to  Enriand  and  Walea.  Semsal  iMW  daaaes 
have  been  a&ed,  one  of  whidi  is  to  ^ve  paitiis 
caste  in  cases  of  common  aasault  as  in  cases  e( 
fetony.  It  is  provided  that  derka  of  the  peace  aajr 
be  pwd  by  saliuriea  instead  of  feea. 

Loan  SociEnia. — Aecording  to  tbe  aanal 
acconnte  prepared  by  Mr.  Tidd  Pntt  rdafiig  to  loaa 
BOdeties  just  published,  it  appears  that  tkeraara20D 
loan  sodrtiBS  in  England  and  Wales,  of  whiek 
number  35  are  in  operation  in  the  oonnty  of  ICddle- 
sex,  and  several  in  Surrey. 

The  MABauis  of  Saubbukt  aks  rmx  Mm* 
DLESEx  BCASiBTRATBa. — ^The  Lo«d-li<ialwiaiit  af  the 
county  of  Middleaez  (tiie  Maiquia  of  Saliabory^  pn 
a  sumptuous  entertainment  on  Saturday  evomg  ta 
tiie  officers  of  the  East  and  West  Mittdlcwcm  JEBSa, 
and  tbe  Josticea  in  tiie  commisston  of  tiie  peace  te 
(he  oonnty,  at  his  residence  in  Ariingtoe  sttaat. 
The  enterfatinment  was  on  a  grand  scale,  aad  passed 
off  to  the  appreciation  of  aU  preaent.  A  eaetai- 
stence  arose,  we  regret  to  say,  tfast  caat  a  ^osaaevet 
the  gatherinj;.  Mr.  Ballantine,  while  aeated,  waa 
Bud&nly  seized  with  a  fit,  when  mfdicai  aid  waa 
called  in  immediately,  and,  after  a  short  delay,  Ike 
respected  magistrate  waa  conveyed  to  his  rrridiiiiH 
in  Cadogan-place. 

Police  BoaiNBaa  at  LrvxnpooL.— TVs  na|^ 
stratea  of  thia  boroogh.  and  the  special  committee  of 
the  coODoil.  have  oedded  to  recommend  the  n- 
pointment  of  only  one  stipendiary  magistrate  in  taa 
idaceof  the  late  Edward Roafaton,  esq..  TUsreoos- 
mendation  is  made,  however,  with  tlie  < 
that  a  aecond  Court  will  be  eatabliabed,  ta  be  i 
"Oe  Mayor'a  Cooit.''  In  thia  Govt  faiawefdip 
tbe  May  w  and  the  bononiT  jsslioea  wffl  ait  m 
rotation,  and.  in  order  to  r^eve  tke  attptudiwy, 
will  dispose  of  informations  and  other  minar  caaaa. 
which  occupy  a  great  portion  of  time,  mudi  to  tha 
delay  of  the  otmnary  Inisineaa,  aad  to  the  iaoan* 
venience  of  the  perMms  called  npon  to  atlcaat  the 
Coort.  We  believe  it  is  alao  Utaaded  to  fix  the 
salary  of  the  new  stipendiary  msgiaUate  at  I/IOM. 
a  year.— Xaeerpoo/  Mercury. 

Adiarter  of  inonpoiatioa  ia  aboattabei 
to  the  borough  of  Bladcbnm. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

The  piedse  limite  of  the  powers  of  a  ooaspany, 
under  their  Act  of  Inoorporstion,  are  rontianally  tks 
snbjeet  of  dispnta,  not  ao  mnch  betweao  tiie  com- 
pany  and  third  parties  u  between  the  directors  ad 
individual  aharaholders.  When  it  is  inceavaBleaC 
to  pay  calls,  ahardiolden  often  eadeavoar  to  anart 
the  daim  by  eonteatinc  the  power  of  tlM  Jiiautaii 
or  of  the  company  to  do  soase  one  or  Bote  aets,  to 
which  the  shareholder  finds  it  convenient  to  paataad 
an  objection ;  and  tliea  a  bill  is  filed,  and  ike  qw^ 
tion  is  raised,  what  ore  tlie  powers  vested  ia  Ika 
company. 

In  Stetent  r.  TTke  S«ulk  Dsaoa  Xaakaqr  CVas 
jMnjr,  17  Law  T.  46,  it  appeared  that  tbe  eesapaay 
had  obtained  two  Acte  of  Parliament,  the  aaensij  oif 
which  empowered  tliem  to  raise,  by  tiie  cnalioii  oC 
new  stock  or  shares,  a  certain  additioaal  eafatal, 
such  new  shares  to  be  of  the  nominal  aaoant  wmk 
entitled  to  such  privilegea  aa  the.  compaay  aay  4^ 
termine.  In  1847,  it  waa  resolved  to  raisea  certaia 
aom  by  the  creation' of  aharea  of  half  the  ain— t  ml 
the  ongiaal  aharaa,  and  that  6  per  cat.  aboaU  b« 
guaranteed  for  a  limited  period  on  all  calla  paid, 
such  guarantee  not  to  exclude  the  holders  from  par- 
tidpating  in  any  higher  rate  of  dividend  far  tka 
time  being  payable  on  the  original  aharea.  Tht 
plaintiff  was  a  original  shareholder.  Tba  ^i- 
recton  were  largdy  interested  in  tbe  half-ahafaa, 
and  in  1850  applied  for  an  Act  to  aathoriae  Ae 
isaoa  of  new  shana  at  6  persenk  io.parpetai^,  bat 
it  was  refused.  At  a.gaoersl  mafting.  ia  Novaaabar 
last,  the  diredtocs  nooauneaded  a  flan  for  eaaa- 
mutation  of  .the  h^-sharaa  upon  the  terms  pre> 
viously  proposed,  which  report  waa  adopted,  and 
they  were  authorised  by  resolution  to  apply  to  Vhr- 
■lament  to  sanction  the  plan.  The  plaintiff,  «» 
behalf  of  lumself  and  the  holders  of  original  Aarea, 
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«)m>  conriderad  the  amagaoant  hijariatu  to  them, 
BOW  applied  Ibr  m  Injanotiaa,  and  it  was  Iwld  by 
die  Maater  of  the  Rolla,  that  it  was  not  a  breach 
of  tnut  or  doty  to  aoVeit  iiich  a  bill ;  that  (ke 
directors  migM  nse  the  name  and  seal  of  the  corn* 
panr  for  that  purpose,  hot  nererthekaa,  that  they 
mi^  not  apply  the  Auds  of  the  company  in  pay- 
ment of  the  coaU  of  so  nraoh  of  the  Bill  as  pro- 
powd  to  effect  the  sAeme  for  the  oommatation  of 
dte  privilesea  of  the  holders  of  the  half-sbafss. 
The  jodiinwat  b  ■  Tery  clear  and  sensible  one. 
and  shoold  be  read  wiA  attention  by  all  who  talcs 
«n  interest  in  the  Law  of  Joint-Stock  Companies. 
Certainly,  in  this  case  the  holders  of  the  original 
ahares  were  fally  jostifled  in  interfsring  to  prevent, 
if  poasibU,  an  arrangement  whidi  wonid  probably 
iodefinitdy  defer  all  proapect  of  interest  for  them. 

In  Hudmmt.  7%«  Letd$  and  Bradford  JUutvOji 
Cbsyaay,  17  Law  T.  50,  >  ooopany  .having  com. 
polsory  powers  to  ^ke  land,  entered  by  consent  of 
tlM  owners,  and  they  agreed  to  refer  the  qaestion  of 
«OBpensatioD  to  an  arbitrator.  4/>er  the  award, 
Imt  Irfort  payment  or  tender,  tlie  owner,  being 
^contented  with  the  award,  brought  ejectment 
agunst  the  company.  It  was  properly  held,  that 
be  could  not  maintain  it,  for  they  were  in  with 
kis  consent.  As  FArrEsoir,  J.  tmly  observed. 
"  it  wonid  be  monstrons  if  sny  landowner,  disaa* 
tiafied  with  the  amount  of  compensation  awarded 
Um,  might  revoke  his  consent  siid  make  the  com- 
pony  tranagressors." 


WINDING  UP. 
Again  the  liabinties  of  contributories  sre  engaging 
the  attention  of  the  Courts.  In  Cro^Wt  case. 
17  Law  T.  47.  the  facts  were,  that  A.  and  B.  were 
aweutora  of  C.  who  held  thirty  aharea  in  a  bankiog 
oompany.  C.  died  in  1838.  and  in  1840  notice  of 
the  pra&to  of  her  will  was  entarsd  in  the  eompany's 
iMHiks.  A.'s  naiM  appeared  as  execator  in  the 
dividend  Bst  of  1845  and  1846,  but  the  warranta 
were  made  out  In  hie  name  only,  and  notices  were 
siddressed  to  him  alone,  although  in  some  of  his 
letters  to  the  manager,  he  referred  to  his  being 
•cacntor.  In  1845,  A.  alone,  as  executor,  trsna- 
ftrred  flfteen  of  the  shares  to  a  purchaser.  He 
Uastar  placed  bis  name  alone  on  the  list  of  contri- 
bntmiea.  excluding  that  of  B.  but  subsequently 
reviewed  his  decision,  and  put  in  B.'a  name  also. 
Aghast  tUs  B.  now  appealed,  bot  he  was  heldtobe 
Bsblo— of  conise  aa  •xeentor,  and  only  ao  iur  as  he 
kadsMts. 

TlM  ease  of  Mewt't  ejeteuton,  17  Law  T.  48, 
«M  also  a  qaestioa  as  to  an  executor's  liability,  and 
also  in  tiist  moat  formidable  of  liabilities,  a  banking 
eeaspaay.  There,  one  A.  was  a  director  and  holder 
of  twen^  Aares.  In  1840,  in  pnrt nance  of  a  resO' 
Inthtn  of  the  directors,  he  signed  a  letter,  agreeing 
to  take  500  shares  in  addition,  and  in  1841  gave  a 

Sromissory-note  for  5,000/.,  payable  five  years  sfter 
ate,  on  Bcconnt  of  those  shares.  He  died,  and  in 
1842  bis  executors  applied  to  the  directors  to  know 
bow  many  shares  he  held,  and  they  replied.  tw*»ij/, 
mpokk  whidt  the  executors  sold  the  twenty.  In 
1848.  the  dfareetors  resolved  to  cancel  the  500 ' '  credit 
•bsres."  ss  they  termed  it.  held  by  A.,  and  the 
yrimilssory-note  also  wss  cancelled.  The  executors 
^nt^  hdd  aef  to  be  contributories  in  respect  of  the 
600  sharea.  Viee-Chaneellor  Bnccx  thought  the 
company  boond  by  the  act  of  the  directors,  even  if 
tbey  had  exceeded  their  authority. 

It  will  be  seen  by  the  report  of  last  week  of  the 
proceedings  before  the  Mssters  (p.  40).  that  it  was 
aeotested  whether  a  person  who  had  signed  thesub> 
■eription  eontrsct  for  a  certain  sum,  even  though  he 
took  no  shares,  was  liable  as  a  contributory.  How 
(•«•  there  be  a  doubt  about  it  ?  Both  at  law  and 
In  eqidty  the  contract  is  binding,  and  it  is  no  de- 
ibnoe  to  say  that  it  was  a  (hindulent  act,  done  either 
to  deceive  the  Parliament  or  to  entrap  others  into 
signing  idso.  It  waa  contended  that  the  deed  was 
watfte  paper.  Let  them  take  it  into  any  conrt, 
■ad  try  it.  ______  E.  W.  0. 

Impbrial  Salt  and  Aiuma  Compawt. — On 
Mdsy,  die  first  meeting  to  settle  the  list  of  con- 
tributories broncht  in  by  Mr.  Tnranand,  the  official 
manager,  tor  whom  Mr.  C.  L.  Webb  appeared  as 
eoonsel,  was  hdd  before  Mastar  Tlnney.  The  Ka- 
bOitiea  are  alleged  to  araoont  to  little  abort  of 
100,0001.  but  a  very  large  portion  of  them  are  dis- 
patad.  and  it  is  stated  toat  the  Company's  nroperty 
and  plant  at  Stokewitdi,  near  Woieeater,  will  realise 
cuasMerahle  assets.  A  few  esses  were  setfled.— 
SaUflftw*. 

Bakwbn  ImoM  CotaAxr.—Ou  Satoidsy  an  f- 


pBeatioa  was  made  to  Master  Kindersley  for  Oe 
issue  of  sttschmenta  under  the  Act  of  Parliament 
against  cert^  parties  who  had  failed  to  pay  up  their 
cdb,  and  after  somo  discussion,  the  meetug  wss 
adjourned. — Dat/y  tftm. 

8«A.  Fni«,  LiPB  Aa«u»ANC«.— On  Saturday, 
after  hearing  evidence  on  the  claim  of  Mr.  T.  Pratt, 
in  respect  of  a  biU  of  exchange  for  300<.  brought  u 
against  this  estate,  his  Honour  Maater  Tinney  de- 
cided on  sending  the  case  to  be  tried  at  common  law. 
Pratt,  the  daimant,  in  his  examinatioa  admitted 
that  he  combhied  with  his  ordinary  calling  of  a 
dreasing-case  maker  that  of  a  bill  discounter  on  a 
lanie  scale,  and  that  he  had  given  2gOl.  valuable  con- 
sideration for  the  bill  in  question,  which,  it  appears, 
was  drawn  by  the  secretary  of  the  company,  counter- 
signed by  the  accountant,  but  notforthobiwiness 
purposes  of  the  oompany.  Witness  hsd  sent  no 
fewer  than  27  disoonnted  bills  to  his  bankers  the  day 
befine,  and  considered  tJut  in  this  particular  line  of 
bosineas  he  was  a  useAil  member  of  society.— iJotfy 

DinsoT  Bast  and  West  Coast  Raiiwat.— 
On  a  former  day  Mr.  W.  Galsworth,  for  Mr.  Ja^, 
the  infa^m  manager,  and  Mr.  Sehryn,  for  certam 
dnmants,  attended  before  his  Honour  Master  Fairer 
eallinf  upon  him  to  review  a  decision  declaring 
that  he  would  not  proceed  with  the  winding  up  of 
this  companv  without  fnrthor  directions  from  the 
Conrt.  On  Wednesday,  after  reconsideration,  and 
after  havinc  heard  the  arguments  on  both  sides,  his 
Honour  intimated  thev  had  so  folly  satisfied  him, 
that  he  would  proceed  with  the  order  for  winding 
up  aa  prayed.  It  is  proposed  to  summon  the  se- 
entary  and  the  managing  directors,  snd  ascertain 
iirom  them  how  the  19,000<.  received  in  the  shape 
of  deposit  has  been  applied,  and  to  investigate  the 
daims  of  creditors.— Dot'/y  iVeiB*. 

Slioo  an»  Shannon  Railwat.— On  Monday, 
before  Maater  Fairer,  a  claim  for  3,320/.  for  engineer- 
ing was  brought  Ui  by  Mr.  M'Kanrie,  in  whose  nvoor 
an  award  had  been  made  against  the  company  prior 
to  the  order  for  winding  up.  The  meeting  was  ad- 
jonmed  to  6th  May.  Other  claims  to  the  extent  of 
about  3,000/.  have  been  broncht  in.— Dailv  Neie*. 

Dovam,  Hastings,  and  Buishton  Railwa*. 
—On  Monday,  before  Master  Brougham,  the  namee 
of  certain  allotteea  who  had  paid  the  deposit  on  their 
shans,  but  had  not  rigned  the  deed,  were  struck  olT 
the  Hst,  Mr.  Norris,  the  offidsl  manager,  being 
directed  to  take  the  esse  upon  appeal  to  the  Court, 
the  Master,  in  view  of  the  dedrion  in  MaudOmTl 
case,  deeminc  a  decision  in  favour  of  their  exdnsion 
doubtful.  The  name  of  Mr.  Dsyrell  was  placed 
upon  the  list  in  respect  of  100  shares,  on  its  bdng 
proved  that  be  had  acted  and  signed  a  cheque  for 
500/.  in  opposition  to  evidence  tendered  at  a  previous 
meeting,  when  it  was  sworn  tliat  he  did  not  interfere 
in  the  aflUrs  of  the  company.— Do/to  Nmt. 

Banwin  laoN  Company.— On  Monday,  on  the 
application  of  counsel.  Blaster  Kindersley  consented, 
on  cause  shewn  to  the  contrary,  to  suspension  of  the 
issue  of  attachment  for  inyment  of  calls,  a  power 
conferred  upon  the  official  manager,  Ifr.  Adron, 
nnder  the  Act.  The  Master  also  intimated  that  he 
left  it  to  the  discretion  of  the  official  manager.  Mr. 
Wilkinson  opposed  for  three-fourths  of  the  share- 
holders, on  the  ground  of  insufficiency,  to  accept  an 
offer  that  had  been  made  of  750/.  for  the  purchase  of 
the  company's  propertr  and  plant,  which,  if  done, 
will  go  in  discharge  of  Uabilitiea.— iM/y  Nnn. 

OxNauAL  Commission,  Sbip.  Loan,  and  In- 
SDRANci  CoMPANT.— On  Monday,  before  Sir  W. 
Home,  after  settling  several  adjourned  cases  on  the 
list  of  contributories,  Mr.  Hutton,  the  official  ma- 
nager, intimated  that  he  proposed  to  make  a  call  of 
5/.  per  share  at  the  next  merting  as  the  amount  esti- 
mated to  pay  ci(|r  the  liabilitiea.— Ztet/y  ATtwt. 


V 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 


The  numerons  oonmranieationa  relating  to  the 
proposed  ^nittration  of  .\Mtirancea,  which 
are  anbioinea,  occnpy  M  mnch  space,  that 
little  room  is  left  for  oommentwy.  Some  re- 
tnnrkt  on  the  sabjeet  will  be  found  amonfr  the 
leadinf  artielM.  The  decimoD*  of  last  week 
in  this  branch  of  the  law  are  bnt  few.  In  the 
Law  of  Lmuttord  and  Tenant  we  have  Davis  v. 
BnrrtU,  17  Law  T.  51,  which  was  a  caae  of  a 
corenant  hj  a  tenant  to  pay  rates,  and  a  pro- 
viso for  le-entiy  in  caae  of  breach.  It  was 
hdd  not  to  be  necessary  that  before  takinpr 
posMMion  nnder  the  proviso  the  rates  should 
nave  been  demanded  of  the  tenant,  or  even 
that  the  tenant  should  have  reedved  notice  of 
roch  rate*  bdng  assesaed.  "  It  was  his  duty," 
laid  the  Court, "  to  seek  ont  the  collector  and 
pay  the  ntes.    He  makea  •  covenant  and  it 


it  in  him  to  foUfil  it."  TmerMfv.  Legtand, 
17  Law  T.  53,  is  another  case  in  tlie  aame 
branch  of  the  law,  important,  not  only  aa 
being  a  decision  of  a  Court  of  Error,  but  aa 
overruling  a  former  dedsion  of  the  Q.  B.  The 
point  now  decided  is,  that  on  a  distress  for 
rent,  it  is  not  incumbent  upon  the  landlord  to- 
state  the  amount  for  which  he  distrains,  and 
even  if  he  makes  a  false  statement  of  the 
amount,  that  does  aot  give  the  tenant  a  cause 
of  action,  unless  it  be  attended  with  MpecM- 
damage.  The  case  overruled  waa  that  of  Tajh- 
lor  V.  Henniker,  12  A.  &  £.  488. 

The  Nisi  Frius  report  of  the  above-noted 
case  of  Darts  v.  Burrell,  17  Law  T.  56,  con- 
tuns  some  other  points,  which  are  valuable. 
Among  them  is  this,  whether  a  covenant  to 
paint  at  the  end  of  every  ftve  years  is  a  ooafi- 
aniti^  covenant.  JxRVia,  C.J.  expressed  hia 
opinion  that  it  ia  «o(  so,  that  it  was  wuved' 
by  the  distreas.      ______ 

THE  GENERAL  REGISTER  BILL. 
A  nnmeronsly-attended  meeting  of  the  solicitorr 
of  the  West  Riding,  convened  by  circular,  was  held' 
in  the  Mtisic-saloon,  Wakefield,  "for  the  pnrposeoT 
taking  into  consideration  the  Bill  now  before  ParH^ 
ment  to  establish  a  general  re^iMry  for  Englaod  and^ 
Wales  in  London,  and  determming  whether  any  and 
what  statement  of  thdr  opinion  on  the  Bill  should' 
be  published  by  them." 

Mr.  T.  W.  ToTTiB,  of  Leeds,  was  called  to  the> 
diair,  and  he  very  briefljr  commenced  the  proceed- 
ings by  detailing  the  origin  of  the  meeting : — ^At  a> 
meeting  of  the  Leeds  Law  Sodety,  held  on  the  29t]t 
of  March,  seven  gentlemen  were  requested  to  revise 
this  Bill,  which  was  entitled  "  A  BiQ  for  the  Regisi- 
tration  of  Aasnrances  through  England  and  WaMa." 
Perhaps  it  would  have  been  as  proper  if  the  title  of 
it  had  been  "  A  BiU  for  the  Deposit  of  Asanrancea 
for  Real  Property  in  England  and  Wales  in  the  City 
of  London."  That  seemed  to  be  the  object  of  the 
Bill.  Those  gentlemen  met,  and  they  took  that 
view  of  it,  or  something  like  it  i  and  they  determined 
that  it  was  necessary  to  communicate  with  the  other 
solidton  of  the  riding,  in  order  that  the  mortgageea 
of  land  and  the  ewosrS'Of  real  property  in  the  riding' 
at  least  might  be  aware  of  the  manner  in  which  this- 
Bin  would  affect  their  interest. 

Mr.  J.  H.  Shaw,  of  Leeds,  addressed  the  meei&ir 
at  very  great  length.  He  observed  that  be  stood  in> 
the  same  position  with  regard  to  the  meeting  of  So- 
lidtors  of  the  West  Ridins  as  he  stood  in  aboot 
mghtecn  years  ago,  when  a  Bill  similar  to  the  pre- 
sent was  under  discussion.  He  did  not  think  it 
their  duty,  as  a  profession,  after  having  once  stated 
thdr  opinion,  farther  to  engage,  as  a  distinct  body, 
in  sny  active  opposition  to  the  measure.  "  If  the 
landowner,  upon  consideration,  think  it  right  to' 
oppose  it,  we,  as  thdr  professional  friends  snd'. 
agents,  shall  be  bound  by  the  same  ties  of  duty 
which  impel  us  now  to  declare  our  opinions  to' 
afibrd  them  onr  cheerful  sssistance  in  thdr  attempts' 
to  avert  irom  themsdves  what  we  believe  to  be  a 
great  calamity.  Bnt  if,  on  the  other  hand,  they 
are  disposed  either  to  urge  on  or  acquiesce  in  i^  it 
will  be  equally  onr  duty,  and  I  am  sure  we  shall* 
perform  it  cheerfully,  to  endeavour  to  realize  for 
them  hereafter  wbstevt^  portion  of  good  may  be 
extracted  from  the  measure,  and  to  mitigate,  if  vre 
cannot  avert,  those  evils  which  we  believe  it  con- 
tsins."  He  then  proposed  a  resolution,  to  the  effect 
that  an  address  (of  which  the  following  is  a  copy), 
embodying  the  sentiments  of  the  meeting  on  tbe- 
snbject  of  the  General  Register  Bill  now  before  Par- 
liament, be  signed  hj  the  members  of  the  profesdon, 
and  be  printed  and  dienlated : — 

"Bill  for  RioisraATioN  or  Assubancbs. 
"  Address  irom  the  Solidwrs  practising  in  the  West 
Riding  of  Yorkshire  to  owners  and  Mortgagees 
and  aU  other  persons  interested  in  Real  Property 
in  the  Riding,  agreed  to  at  a  general  meeting  held. 
at  Wakefield,  on  Friday,  April  25. 
"  An  attempt  to  establish  a  general  register  for 
England  and  Wales  b^  the  deposit  of  original  deeds, 
in  a  Metropolitan  Re^ter-omce  (which,  after  a  dis- 
cusdon  in  snd  out  of  Parliament,  extending  over 
sevnal  years,  was  rejected  in  the  House  of  Commona 
on  the  7ih  of  Msy,  1834,  by  a  nugority  of  161  to  45) 
hss  been  renewed  under  drcumstances  which  require 
thst  public  attention  should  sgain  be  directed  to  it; 
and  we  therefore  deem  it  incumbent  upon  us  to  sub- 
mit onr  opinion  of  the  measure  to  your   consi- 
dmration. 

"  Fully  concurring,  aa  we  do,in  the  objections  made 
by  the  solidtors  of  the  West  RidiM  to  the  Registra- 
tion Bills  of  1833  and  1834  (with  which  the  measure 
now  proposed  is  identical  in  prindple,  and  nearly  ao 
in  many  of  its  details),  onr  observistions  must,  to  a 
considerable  extent,  be  a  repetition  of  those  objec- 
tions.   We  do  not  think  that  the  cbangea  made  in 


Digitized  by 


Google 


48 


THE  LAW  TIMES. 


[No.  4UU 


ttw  BtMsnre  hare  Improved  it  as  a  \^hole.  Some  of 
thoM  chrage*.  indeed,  appav  to  us  to  introdnoe 
Dew  elements  of  ezpesse  and  dangsr. 

"  By  the  6th  clause  in  the  Bill,  districts  are  to  be 
formed  throughout  all  England  ;  for  each  of  which 
&tricts  a  map  and  index  are  to  be  provided, 
((^nse  7.)  And  the  new  system  of  regiatntion 
required  by  the  Bill  may  then  commence  in  the 
district  after  a  notice  of  thrae  calendar  months  in 
Qie  Oazette,  The  formation  of  districts,  the  pro- 
vision of  maps  and  indexes,  and  the  appointment 
of  the  time  for  the  commencement  of  the  new  sys- 
tem in  each  district,  are  left  solely  to  the  discretion 
(rf.tlie  Commisstoners  of  the  Treasury. 

"  The  introduction  of  the  new  system  into  any 
district  within  the  West  Riding  of  Yorkshire  will 
be  attended,  so  far  as  regards  that  district,  with  the 
consequences  which  we  now  proceed  to  state. 

"1.  The  right  to  raster  deeds  in  the  West 
Biding  Office,  which,  under  proper  regulations, 
voold  afford  all  the  advantages  of  registration  with 
oonvsnience,  economy,  and  despatch,  will  cease; 
Mid  the  registration  for  the  district  will  be  carried  on 
in  the  London  Register  Office,  the  distance  of  whi(^ 
must,  under  any  regulations,  be  the  came  of  ineoa- 
venience,  delay,  and  unnecessary  exepense. 

"  Clsoae  74  repeals  the  West  Riding  Aegistration 
Actsaa  to  any  district  in  which  the  new  system  shall 
We  commenced,  and  clause  78  authorises  the  Com- 
missioners of  the  Treasury  to  make  provision  for  the 
cnsiody  of  the  documents  and  indexes  of  the  West 
Biding  Office,  and  for  searches  and  copies  of  them. 

"2.  All  original  deeds  executed  after  the  intro- 
duction of  the  new  system,  or  a  duplicate  of  them, 
must  be  given  up  by  their  owners  and  deposited  in 
the  London  Remster  Office;  exposed  to  the  risk 
of  fire  or  riot,  and  under  the  charge  of  persons  s^ 
pointed  by  the  Crown,  and  accountable  for  their 
conduct  to  the  Crown  only. 
.  "The  mode  of  registration  prescribed  by  the  9th 
tilaiise  is  '  by  the  deposit  of  the  original  documents, 
or  (wbeie  there  are  duplicate  original  documents)  of 
oneofthe  duplicate  original  documents,inthe Register 
Office,'  and  by  certain  entries  in  the  indexes  ;  and  a 
document  once  deposited  can  never  be  removed 
from  the  office,  except  in  obedience  to  legal  process 
tu  its  production.  (Clause  59.)  The  office  in  which 
the  deposited  documents  arc  to  bs  'ept  is  to  be  under 
the  control  of  a  registrar  and  u>.-<istftnts  appointed 
(cUuse  2)  and  paid  (clause  G9)  by  the  Crown,  under 
Mcorities  (clause  5)  to  the  Crown,  and  indemnified 
ont  of  the  consolidated  fund,  even  against  their  own 
omissions,  mistakes,  and  misfeazanees.  (Clause  93.) 
The  cIh''^  and  subordinate  officers  are  to  be  op- 
]Kiuited  and  removable  at  pleasure  by  the  Comnus- 
qoners  of  the  Treasury.     (Clause  3.) 

"  3.  Tlie  deeds,  when  deposited,  will  be  liable  to 
exposuw,  sometimes  dangerous  to  titles,  and  o£ken 
needlessly  injurious  or  painful  to  the  owners. 

"  Every  person  may  inspect  and  take  copies  of  any 
document  deposited  (clause  til),  subje<i  to  such 
iKgulatioris  as  the  Lord  Cbanceilor,  vrith  the  advice 
and  eont^ent  of  the  Master  of  tlie  Rolls,  may  from 
time  to  time  make.  (Clause  67)  Such  regulations, 
if  made,  will  be  general ;  and  general  reguutions  on 
such  a  subject  may  be  easily  evaded.  The  owner's 
gower  of  self-protection,  by  keeping  his  deeds  in  his 
own  hands,  is  the  J|>est,  if  not  the  only  effectual  safe- 

"The  princljial  ^vantage  of  registration,  viz.  to 
jnevent  the  stipjiressiou  of  deeds,  is  effectually  at- 
tained under  the  '.Yorkshire  system  by  registering  a 
memorial,  which  warns  tha*  public  of  the  existence 
of  deeds,  without  an  unnecessary  disclosure  of  their 
contents. 

"4,  The  present  practice  of  loons  on  deposits,  by 
wUch  a  respectable  man  in  possession  of  his  title- 
deeds  may  obtain  relief  from  sudden  difficulties  con- 
fidentially, and  at  a  few  hours'  notice,  would  be  de- 
stroyed; and  s  new  practice  substituted  which  would 
be  attended  with  painful  exposure,  and  sometimes 
ndnous  delay. 

"The  ground  upon  which  loans  on  deposit  ore  now 
mode  is,  that  the  borrower,  by  producing  the  original 
deeds,  satisiieB  the  lender  that  there  are  no  prior 
iacumbrances ;  and,  by  depositing  them  with  the 
lender,  secures  him,  to  a  great  extent,  against  sub- 
sequent ones.  Both  these  safeguards  will  be  de- 
stroyed by  the  fact  of  either  the  original  or  a  dupli- 
cote  being  deposited  in  tlie  retpster-office ;  because, 
by  means  of  the  deposited  original  or  duplicate,  the 
borrower  may  have  already  incumbered  the  property, 
or  may  afterwards  mcnmber  it  at  pleasure.  It  would 
tberefors  become  necessary,  in  all  cases  of  loan  or 
deposit,  eitfaer  to  enter  a  caveat  (clause  49),  or  re- 
gister a  memoiandnm  of  the  transaction  (cianse  17) 
ut  the  register  office,  where  it  would  remain  o  per- 
netnal  record  of  the  necessities  of  the  borrowera. 
la  times  of  commercial  panic,  the  lender  conld  not 
nneraHy  rely  on  a  caveat,  as  it  would  have  no  effect 
in  cose  of  bankruptcy  or  insolvency.  (Claose  S2.) 
In  such  coses  he  must  register  a  memorandum  spe- 
cifying the  names  of  the  lender  and  borrower,  and 
tlie  snm  lent  (clause  17) ;  and  in  many  other  cases 
Tery  little  useful  protection  from  disclosures  would 
be  bbtohied  by  registering  o  caveat,  for  o  coveot 


mMt  disclose  titenomes  of  the  pasties  by  whom  and 
in  whose  favour  it  is  given  (douses  49  and  50),  which, 
to  those  ocqnointed  with  tbem,  would  be  neorly 
equivalent  to  adiscloaineaf  Ihenotoreof  thetroM- 
oction. 

"  In  every  ease  of  loon  ou  deposit  under  the  new 
system  the  lender  must  eitfaer  rely  implicitly  on  the 
good  faith  of  the  borrower  or  search  the  London 
registw  before  he  makes  the  odvsnoe,  to  ascertain 
that  there  b  no  prsrionsly  remstered  inoumbronoe 
orca*eot;  which  seanb  moat  oe  either  by  the  offi- 
cers or  an  agent  in  London,  ond,  notwithstanding  all 
the  facilities  for  rapid  commnnicatioD,  must  ocoosion 
expense  and  delay. 

"  5.  Titles  will  be  seriously  endangered  'by  o  sys- 
tem of  indexing  in  which  frequenterron  will  be  uno- 
voidabie,  ond  such  errors  fotol. 

"The  plan  of  indeoing  proposed  is  to  be  provided 
on  0  aeries  of  district  maps,  ultimately  including  the 
wtiole  kingdom  with  books  of  reforenoe,  to  be  colled 
'Land Indexes.'  (Clonse7.)  Themaps(th&estimatad 
cost  of  which  is  2,000,000/.),  and  the  land  indexes, 
are  to  be  provided  by  the  Commissioners  of  the 
Treasury.  (Clause  7.)  As  property  is  subdivided  sup- 
plementsl  maps  ore  to  be  psepoiad  at  the  expense  of 
the  parties  interested  (clause  58).  The  first  depo- 
sited title  deed  to  any  property  is  to  be  entered  in 
an  'Index  of  Titles'  for  all  England,  as  the  com- 
mencement of  0  distinct  head,  and  to  be  designated 
by  0  porticnlor  nnmber  (clause  10),  to  which  heodsa 
reference  antrv  is  to  be  made  firom  the  land  index. 
(Clause  11.)  All  subsequent  deeds  affecting  the  pro- 
perty ore  to  be  entered  under  that  bead,  and  to  he 
corned  from  one  head  to  another,  with  reference  to 
and  fitim  each  on  every  subsequent  division  orunion 
of  property.  (Clooee  10.)  There  ore  to  be  separate 
indexes  for  some  particulsr  classes  of  deeumsnts,  as 
mills,  &c.  (Clauses  22,  29.)  A  slight  mistake  in  any 
of  these  complitsted  and  multifarious  entries  will 
vitiate  the  registration  of  die  instrument  (clause  32), 
and  enable  o  subsequent  pntchaser  or  m(Htg«gee, 
though  with  notice  of  the  prior  instruments,  to  ob- 
tain a  preference  by  registering  bis  own  deed,  unless 
actual  fraud  can  he  proved  ogainst  him.  (Clauses  30 
and  35.) 

"  The  power  given  by  clause  66  to  correct  errors 
in  entries  will  not  mateinallv  lessen  the  danger,  os 
suA  corrections  will  not  affect  rights  oequirad  by 
registration  previously  to  the  correction;  and  s<i 
error  will  not,  in  general,  be  discovered  till  after  the 
mischief  has  been  done. 

"  6.  The  expense  of  the  mortgages,  conveyances, 
and  searches,  will  be  much  heavier  than  lindw  a 
good  system  of  local  registration. 

"  For  many  ysore  to  come  o  search  in  the  local 
offices  will  be  as  necessary  as  at  present ;  and  in 
addition  to  that  expeMe,  after  the  new  system  has 
oanmenced'in  any  district,  the  following  precautions 
will  be  naoeasory : — 1.  A  search  in  the  London  Re- 
gister-office to  oseertain  that  no  previoas  inoom- 
bronce  is  registered  there.  2.  The  enfary  of  a  caveat 
in  the  London  Register-offiee  to  prevent  others  from 
obtaining  priority  by  -registration  over  the  party 
protected  by  the  caveat.  3.  The  deposit  of  the 
original  deed  in  the  London  Register-office.  4.  A 
duplicate  or  copy  for  ^e  party. 

"  A  London  agent  must  be  employed  in  every 
case;  the  clauses  in  the  Bills  of  1833  and  1844  al- 
lowing dhrect  correspondence  between  the  Register- 
office  and  the  country  not  being  introduced  iato  the 
present  Bill. 

"  Tliere  are  other  serious  objections  to  the  meo- 
snre  which  we  leave  nnnotioed  rather  than  increose 
the  length  of  this  address.  We  wish,  however,  to 
odd  a  few  general  obssrvations. 

"  We  ore  by  no  means  insensible  to  the  present 
defects  of  the  system  of  registry  in  the  West  Riding. 
Much  has  been  done  (somstimes  at  tiie  suggestion, 
and  always  with  the  approval,  of  onr  Profession)  to 
remedy  as  many  of  them  as  in  the  present  state  of 
the  Sesislry  Acts  are  capable  of  remedy.  But  those 
Acts  (the  lost  of  which,  5th  Aime,  c.  18,  passed  145 
yesrs  ago)  require  consideroble  olterotion  before  all 
the  improvements  of  which  the  system  is  capable 
con  be  mode.  We  ore,  os  we  hove  always  been, 
desirous  to  render  whatever  assistance  our  experi- 
ence may  enable  us  to  afford  in  the  preparation  of 
an  amended  Act,  whenever  it  shall  be  thought  proper 
to  apply  to  Parliament  for  the  purpose. 

"  Still  less  ore  we  insensible  to  the  odvantoges  of 
registration  itself.  Those  advantages  ore  felt  in  the 
West  Biding,  notwithstanding  the  defects  of  the 
present  rystem,  and  the  inroads  made  upon  its  us»- 
fttlness  by  doctrines  established  in  Courts  of  Equity 
which  many  distinguished  lawyers  have  lamented ; 
and  thay  ipanld  be  materially  increased  if  the  system 
were  judicieiuly  improved  and  such  iaroods  pie- 
Tented. 

"  Our  objectiops  apply  only  to  the  particular  mode 
of  registration  proposed  by  the3ill  now  before  Por- 
lioment— the  compulsory  deposit  of  originOl  titie 
deeds  in  o  oeatnl  office,  under  the  coatrol  of  offisna 
appointed  by  and  respoiMtUe  to  Ike  Cmim;  thA 
neossaity  of  paniatnol.reicconce  to  that  eficein.oU 
fiiture  dealings  witfaisnded  property ;  aad.tlve«bso-, 
hite  dependence  of  titles  upon  the  dmnce  of  mlnnto 


ooeamcy  in  o  oompliaated  indcc  : 

combined  in  one  system,  and  tbat  ■ystam  applisdia 

o  country  where  landed  property  is  the  sabjectofa 

nt  vanety  sod  long  succession  of  distinct  and  m- 
indent  mteresfs,  and  is  constantly  in  o  come 
of  change  between  great  oggregation  and  smaUsgfc- 
divisions,  form  sources  of  diinger,  expense,  sad  in- 
convenience to  which  we  cannot  be  inamaiMe.  Via 
believe  that  no  other  system  of  regiatiy,  eiiber  m 
the  United  Kingdom  or  any  foreign  oomilry,  sm^ 
bines  sudi  elements :  and  tktt  in  systema  wbcresons 
of  those  elements,  or  an  opproximotioo  towards  siqr 
of  them,  exist,  it  is  for  purposes,  under  cinaai> 
stoocss,  or  with  quolificotions,  essentially  difftnot 
firom  those  of  the  proposed  measure. 

"  The  risk  and  expense  of  that  experiment  v3i 
fall  with  peculiar  severity  on  the  owiters  of  smil 
properties,  which  imder  the  present  syrtem  or 
transferred  or  mortgaged  on  verymodersts  tsiiiii 
The  porchaser  or  mortgagee,  relying  an  Ike  sgcnnty 
he  derives  from  the  axcluoive  possnasirm  ef  the  tUt 
deeds,  frequently  dispenses  with  scoigIms  si  (dar 
eoq>ensive  precontions.  Bnt  whan  tbat  iisailj 
is  destroyed  (as  it  will  be  by  the  depoat  at  ^ 
original,  or  a  duplicote,  in  a  London  register  oCsi^ 
the  heavy  expenses,  which  ore  now  seldom  iacamj, 
except  in  large  purohoses,  with  tiioae  additkns  wUdk 
the  new  system  will  require,  will  become  neceasiy 
in  the  smallest. 

"We  hove  no  class  interest  to  serve  ia  qipasiag 
the  measmre.  If  we  would  sepante  oar  iuteieit  ■  ■ 
class  from  the  g«neial  wdfore  of  the  oonunsnity  (a 
sepoiation,  however,  which  we  eoHttij  ^■*''*'w) 
those  interests  would  lead  us  to  sup^xnt  it. 

"Its  effect, at  least  for  a  longer  time  tiian  most  of 
us  con  hope  to  remain  in  practice  (and,  si  we  be- 
lieve, permanently),  must  be  to  ioereaae,  not  diniD- 
ish,  the  profits  of  our  profession.  Onr  motive  fee 
this  address  is  a  sense  of  duty.  As  a  body  of  pn- 
fessionalmen,  confidentlyintmsted  with  the  dam  e( 
onr  client's  interest  and  safety,  we  bavefoltonWNt 
called  upon  to  point  out  the  dangm  we  appmhsol. 
That  duty  is  performed  by  the  pssamt  stiitiimsnt  ef 
our  opinioos ;  and  we  now  laapsolfully  Ism*  Hm 
consideration  of  the  measase  to  tbo  landsima*  it 
the  West  Riding,  with  whom  it  nsta  to  decide  bo* 
tween  support,  oppositioD.  and  neutrolity." 

The  adoption  of  this  address  was  seconded  hy  )b. 
Rogers,  of  Sheffield,  and  carried  with  ooe  disHQ- 
tient. 

After  the  appointment  of  a  coamiittee  to  canr 
the  resolution  mto  efflect,  ond  the  passing  of  votm  at 
thanks  to  Mr.  Show  and  the  Choinun,  ths 
broke  up.  __^___ 

KEOISTEATION  OF  ASSUBAMCCS. 
TO  TBB  xnmn  or  rum  ul-v  Tuia. 

Sir, — Your  suggestion  that  the  County 
should  be  the  registiatioa  offices,  and  tiiaMbedeAi 
should  be  plaoed  on  solaiiea  and  ratira-frqm  pssstiiv 
is  tbe  best  I  hove  yet  aeeo,  oad  would  lamaw  ii 
the  profession  mnefa  of  that  feeliaf  of  diriiksta  dis- 
close tbeofbirs  of  their  clients  which  now  rsMWfW 
main  obstacle  to  a  registration  of  deeds. 

There  is  no  doubt  that  the  fees  orisiag  fam. 
this  and  an  equitable  jurisdiction  to  the  omomt  of 
200/.  or  250/.  would  provide  o  sufficient  sum  to  jay 
the  clerks  liberally. 

The  fees  received  by  the  detfa  for 
the  first  nine  months  thecanits  were 
established  amounted  to  ..  £^777  11   S 

Judges' fees  aiifiU  U  8 

Genecolfond         i2.U7  1»» 

The  judges,  sixty  in  num-    4- 
her,  sro    now   paid    1,000/. 
each,  say        60,000 

To  this  add,  soy  200/.  o  yeor 
for  additional  work  . .         . .   1 2,000 

£njim  0  t 

Leams  o  surplus  of  £i96>17  16  % 
There  are  490  clerks  to  be  paid,  sad.it  is  -qate 
dear  that  some  of  tbem  aaost  be  paid  iiieso  thsm 
'Others  on  account  of  ths  work  to  be  doim,  bat  Ai 
surplus  shews  that,  divided,  there  is  o  fund  u^xtmtf 
equal  to  220/.  per  annum  each.(a) 

Tbe  charges  for  registration  or  deeds,  thoogh  ftrr 
small,  in  amount  would  make  up  any  deficieDay.  I 
should  propose  o  charge  of  Is.  for  every  dead,  «ad 
4d.  8  folio  for  the  number  of. folios  wnttea  srbitlf 
would  probably  cost  about  2s.  6d.  for  each  deed. 
The  form  might  be  very  simple,  thns  i-^ 

"Boston, 24th Mssch,  1851.  ByindaatonbetlMM 
A.  B.  of.  &C.  0«  dttcriptimi\,  of  Aeaaa  piwWW* 
C.  B.  of,  &G.  of  tte  otbor  pert,  it  is  witnemd.  that 
in  consideration  of  lOW.  paid  by  the  soid-C  JX  tu 
the  said  A.  B.  he,  tbe  said  A.  B.  did  get,  hamaia, 
a^  &0.  unto  said  C.  S-  his  heirs  and  asajcna,  mL 
[^rm^atjMl  Inath,^,  to  botdlonto  said  C.  B. 
hu  hetrt  and  ossigaa  for  ever. 


(a)  I  usame  with  tbe  extended  jurisdiotaoD  to  C02.  \ 
the  ooiirts  agwjprodiio*  u  noc^h  jn  twelie  Bonthi  aa  ws 
rsaoaeE  ia  flielbit  slBa  moattt  of  thslr 
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-"Smvtedby  MadA.B.ai¥lC.  D.  Receipt  m- 
doned  and  witaMMd." 

^M  int  objeet  of  ngi«ti«Uon  k  tD  give  notice 
that  tone  other  deed  then  thoee  let  oat  in  the  eb- 
itmet  i«  in  exiatence,  end  It  aeeiae  to  me  that  the 
olijeetwooM  be  ottMoed  in  the  manner  pointed  out 
A  doable  index  of  the  pariih  end  parties  to  the  deed, 
t»  <Militate  referenee  ihoald  be  Inpt. 

If  joa  can  give  space  for  the  insertion  of  this,  I 
AaU  be  obligM.  I  am  ar,  yoon,  &c. 

One,  &o.  who   ras  pvbchaud  Expb- 

KIENCB  •»  ttM  NBOaaUTV  OF  A  RlOIS' 
TBATION. 

April  29,  1851.       

REGISTRATION  OF  ASSURANCES. 

8o, — ^The  objection  of  your  correspondeot,  "A 
Coontijr  Solicitor,"  to  the  legieter  offices  for  births 
■nd  deiulis  being  also  the  registry  for  deeds  is  on 
He  says  the  registrars  of  births  and  deaths 
often  illiterate  mea.  Witbont  replying  to  the 
be  boa  drawn,  it  is  merely  necessary  to 
that  the  register  office  of  births  and  deatlis  is 
the  care,  nol  of  a  rtgutrar,  bat  of  tlie 
ntperintendent  repUtrmr  of  births  and  deaths,  vho 
is  genetally  a  solicitor,  and  always  a  person  of  intel- 
Ugenee  ami  resneotablility,  without  which,  in  bet, 
im  could  not  hold  the  appointment.  The  objection 
of  yoor  conrespondent.  which  seems  also  to  have 
mifled  yon,  therefore  falls  to  the  ground.  The 
miftrinttndent  rtgiitrar  would  be  the  officer.  You 
bne  abeady  local  registry  offices, — then  why  have 
two  offices  in  each  district,  both  relating  to  matters 
«C  title? 

The  sorest  way  to  destroy  the  efficiency  of  County 
Coivts  is  to  ovecload  them  with  business,  and  espe- 
cially with  other  departments  of  practice.  Besides, 
the  Connty  Conrts*  elcrlts  are  in  geaeial  appointed 
for  several  districts,  which  Aey  manage  b^  assistants, 
who  are  not  neceaearily  solicitors  ;)aod  if  a  solicitor 
were  appointed  to  eadi  office  willt  a  salary  sufficient 
to  induce  liim  to  give  np  practice,  it  most  greatly  in- 
craase  the  cost  of  registtation.  I  see  no  Mtter  plan 
tiian  that  of  using  the  present  register  offices  of 
biitbs  and  deaths  far  deads  also. 

A  SoLtOITOa  AND  SOBSORIUR. 

April  28,  1861.        

REGISTRATION  OP  DEEDS. 

TO  THE  EDITOB  OF  THE  LAW  TIMES. 

.Bin, — As  it  seems  to  be  thegeneralopinioatfaattiie 
Keyistiation  of  Deeds,  would  much  tend  to  the 
santy  of  titles,  the  qoestion  arises  how  that  can 
iiast  be  accomplished. 

Ithinic  it  will  be  admitted  that  it  would  be  fta 
move  acceptable  to  the  public  that  deeds  should  be 
rei^stered  or  enrolled  (whether  in  a  metropolitan  or 
district  office),   in  the  same  way  as  is  now  done 
under  the  Fines  and  ReooTeries  Acts,  and  the  ori 
piath  rtturatd,  than  that  tiiej  should  be  perma 
mently  deposited  with  the  Registrar.      This  wonid 
obriate  the  objection  of  parties  who  do  not  wish  to 
be  deprived  of  the  poesaaioa  of  their  Deeds,  and 
■roid  the  espenae  of  duplicates.    It  would  afibid  the 
aame  safety  to  a  parch  aeer,  as  he  would  not  be  boand 
by  documents  not  appearing  on  the  Register. 
I  am.  Sir,  yours,  &c, 

'Harch  30, 1851.  A  Covntrt  Solucitok. 


STAMPS  ON  CONDITIONAL  SURRENDERS 
ACCOMPANYING  A  FREEHOLD  MORT- 
GAGE DEED. 

TO  THE  BDITOK  OF  THE  LAW  TIMBS. 

Snt, — The  part  of  the  proviso  in  the  Stamp  Act 
tfaO  narepealed,  referred  to  by  yonr  correspondent 
J.  B.  Colman,  in  his  letter  in  your  last  number,  was 
not  overlooked  by  as. 

The  first  paragraph  of  tint  proviso  allows  parties 
■sing  several  of  the  distinct  instnnsenls  tberain  re- 
{■led  to,  the  option  of  placing  the  ad  valortm  duty 
oa  which  of  those  instoumeots  they  like ;  but  the 
■AseqasMt  portion  of  that  proviso  (referred  to  by 
yoar  oorrespoodent)  in  the  ease  of  copyholds  being 
■oiteaged  with  other  preparty,  restricts  that  option, 
and  tnen  requires  the  duty  to  be  charged  on  the  deed 
relating  to  the  other  property.  We  certainly  con- 
sider (as  may  be  deduced  from  our  former  letter)  the 
nnifbrm  use  of  a  U.  stamp  to  have  been  and  to  be 
stfll  cosrsot,  in  aD  eases  where  the  ad  talorm  duty 
iSA  or  does  now  exeeed  11.  but  to  have  been  and 
to  be  still  incorrect  in  all  other  cases.  See  the  case 
lefaiad  to  in  oar  Swner  letter. 

In  fact,  we  deem  the  late  Act  to  have  made  no 
I  opon  stamping  aenditional  snrrendeis  ac- 
r  freehold  miwiiMiss. 

We  ate,  air,  yoon,  dec. 

Diss,  Aiml  29,  ISad.  W.  and  L. 

Qverfn  on  Vaiiiti  of  9tatt(cr. 

Iir  vol.  xiv.  of  the  Law  Timbs,  p.  190,  it  is  stated 
fal  re|dy  to  a  correspondent,  that  it  is  fi«e  &om  doubt 
tbat  "  the  mortgagee's  aolioito  is  iaifaiMUy  aalitled 


not  only  to  draw  the  mortgage  deed  and  any  other 
securities,  but  also  the  recOMveyaRee."  Can  any 
cases  be  given  in  support  of  this  view,  as  it  does  not 
appear  to  be  the  universal  practice?  And  in  Mr. 
Hughes's  Practice  of  Mortgages,  voL  ii.  p.  327,  it  is 
stated  that,  "before  the  expiration  of  the  notice, 
the  mortjiagof't  solicitor  should  prepare  a  draft  of 
the  reconvejvnce,  and  deliver  this  to  the  mortgagee 
or  his  solicitor  for  perusal  in  sufficient  time  l^fore 
the  period  of  payment,"  &p.  in  support  of  which, 
WtU$hirt  V  Smith,  3  Atk.  89,  is  cited.         T.  D. 


I  noticed,  some  few  months  sinee,  a  correspond- 
ent's letter  on  the  subject  of  counting  the  folios  in 
the  schedule  of  a  deed  with  r^trtiue  to  tkt  uordM 
"  acrm,  raodt,  and  perthtt."  Would  the  same,  or 
aay  other  learned  and  obliging  reader,  inform  me, 
through  the  medium  of  your  valuable  paper,  what  is 
tlie  ooneet  way  of  reckoning  tiie  mtmbtr  tifthtpitoe 
of  land  on  the  titiie  comeautation  or  otiier  map  ? 

Is  it  sufficient  that  eoek  figore  be  counted  as  ont 
word,  or  is  it  necessary  to  repeat  "  thensand,  hun- 
dred," &c.  after  evwy  figure?  Thna.  should  4561 
be  reekooad  as  /ear  words,  or  as  "four  thautand 
fare  hundrtd  and  tuetp-ent,"  which  would  make  it 
sewn  words  ?"  A  Cok»pant  Rbadbb. 


Thb  Wills  Act. — A  case  occurred  in  the  Pre- 
rof^ve  Court  of  Canterbury,  on  the  23rd  inst. 
which  aflbrds  a  lemarlcable  illustration  of  the  unjust 
operation  of  the  Wills  Act  upon  the  classes  of  society 
who  cannot  aiibrd  to  pay  solicitors  to  draw  their 
wills.  The  testator,  a  laliouring  man,  died  on  the 
17th  of  March  last,  leaving  a  will,  disposing  of  the 
little  proaerty  be  had  saved.  It  occupied  the  first 
and  nearlv  half  the  second  ude  of  a  sheet  of  letter 
paper.  The  attestation  clause  was  on  the  third  side, 
unmediately  opposite  to  the  concluding  paragraph  of 
tl>e  will,  and  the  testator  signed  bis  name  just  below 
the  attestation  dauae,  in  the  simultaneous  presence 
of  two  witnesses,  who  then  duly  attested  and  sub- 
scribed the  will.  The  next  day  the  will  was  shewn 
to  the  medical  attendant,  who  very  propetly  ob- 
served that  the  testator  must  sign  immedktdy  at  the 
foot  oread  of  the  will.  Accordingly,  in  the  presence 
of  the  same  two  witnesses  and  the  moclical  attendant, 
the  testator  again  signed  his  name  in  the  proper 
place;  and  the  two  witnesses  proposed  to  sign 
theirs  again,  but  the  medical  gentleman  (unfor- 
tunately not  being  acquainted  with  all  the  nice  dis- 
tinctions of  this  law)  said  that  it  was  unnecessary,  as 
thej  had  already  attested  and  snbscrilied  the  will. 
This  will  was  declared  invalid  because  the  signature 
at  the  foot  or  end  of  the  will  eras  not  attested,  and 
the  signature  (which  was  duly  attested,  thou{^  at  the 
fiMt  or  end  of  the  attestation  clanse,  and  nearly  oppo- 
site to  the  last  line  of  the  will)  was  not  at  the  foot  or 
end  of  the  will  The  same  ^v,  several  other  wills 
were  declared  invalid  because  the  signatures  of  the 
testators  appeared,  not  at  the  foot  or  end  of  the  will, 
but  at  the  end  of  the  attestation  clause  on  the  next 
page,  which  the  Judicial  Committee  of  the  Privy 
Coandl  have  decided  is  not  a  sufficient  compliance 
with  the  requirements  of  the  ststnte.— Timet. 


THE   MERCANTILE  LAWYER. 

An  extremely  interesting  and  important  question  ef 
Copyright  was  decided  in  A'cAordion  v.  Oilbtrt, 
17  Law  T.  48.  The  plaintitb  were  proprietors  of 
a  review,  and  paid  an  author  for  writing  an  article, 
which  artiole  other  publishers  reprinted  and  dron- 
lated  at  a  small  price.  It  was  held  that  the  pro- 
prietor of  a  periodical  baying  contribntioos  (rom  an 
aulhor  purchased  the  copyright  in  them ;  but  then 
it  must  be  aclaaUy  paid  for  in  order  to  give  a  legal 
title  to  the  rxdnsive  eofyright.  Bat  wfaete  the 
artides  have  been  npplied  on  the  terms  that  tliey 
thould  he  paid  for,  it  will  suffice  to  preteet  them 
against  piracy  by  a  stranger. 

A  novel  and  curious  point  in  the  law  of  Maittr 
omI  Servant  was  decided  in  the  case  of  Ellen  v. 
Topp,  17  Law  T.  52.  An  apprentice  was  bound 
to  a  master  carrying  on  three  trades.  Afterwards 
the  master  relinqaished  one  of  them.  Thereupon 
the  apprentice  absented  himself  from  tin  sarvfaie. 
The  master  brought  an  action  on  the  covenant  for 
service,  and  the  abandonment  of  one  of  the  three 
trades  wa» pleaded  in dcfsnoe.  The  Court  beUitto  be 
an  answer,  bnt  altei^ome  doabt.  "  Tbe  immediate 
cause  of  aetioa,"  h  said,  "  is  tin  brtaeh  of  the 
contract  to  serve,  and  it  seems  that  tbe  ebligalien 
to  serve  depends  en  tbe  cerresponding  obHgetion  to 
teach  'ss  an  apprentice,' and  if  tbe  master  is  net 
rea^  to  teadi  in  the  very  trade  in  which  he  stipu- 
lated to  teach,  tlie  apprentice  is  not  bound  to  serve. 
To  this  psrtioalar  covenant  to  serve,  the  relation 
duly  to  teadi  seeou  to  oa  to  be  directly  in  the 
natare  ef  a  aonditian  prsesdant,  and  we  ane  net 
able  to  distinguish  between  the  three  trades  of  a* 


aocUoseer,  appraiser,  and  oomfsctor,  so  as  to  wf 
that  one  is  a  more  substantial  part  of  the  contnct 
than  the  other."  This  should  be  noted  in  Bertt' 
left  Lata  of  Matter  and  Servant. 

Some  eases  in  Banimptei/  require  attsation. 
In  Be  WaUh,  17  L«w  T.  55,  it  was  held  that  ts 
trader,  discharged  nnder  the  Insolvent  Court,  ijMJ 
be  declared  a  bankrupt  upon  a  debt  returned  in  bu 
schedule.  In  the  same  case  (17  Law  T.  56),  it 
was  farther  held,  that  the  Bankrupt  Court  canaot 
administer  the  estate  until  the  petition  in  the  ImoU 
vent  Conrt  is  dismissed.  In  Be  Doyle,  17  Law  T. 
56,  a  creditor  who  had  held  a  bond  as  a  security  foc 
his  debt  without  assignment,  or  wilhont  entering  np 
judgment  against  the  obligor,  by  whom  the  debt 
was  lost,  was  not  permitted,  on  the  insolvency  of  the 
obligee,  to  prove  his  debt  against  tbe  estate  for  the 
amount. 


COUNTY  COURTS. 

Two  eases  of  eonsiderable  hiterest  in  tlie  practise 
of  the  County  Courts  were  reported  in  our  laat. 
Hrmt  V.  The  Great  Northern  Rmlvay  Cbatpaay, 
17  Law  T.  54,  was  a  question  of  jmiedicikm:  •am' 
title  in  dispute  ?  The  Company  was  by  its  Aet  «f 
Parliament  required  to  convey  the  coals,  &e.  ef 
other  persons  in  the  earriages  of  snch  peisoos  at 
a  certain  rate,  and  to  convey  baek  its  eiipty 
carriages,  at  a  fixed  sum  per  mile.  A  ami- 
ber  of  loaded  carriages  b«ng  presented  to  the 
company  for  eonveyance.  thef  demanded  payment 
then  not  only  for  tbe  loaded,  but  for  tbe  return 
carriages.  It  was  lefiiaed,  and  tbe  company  re- 
fused to  carry,  for  which  an  astion  was  branglit 
agiUnst  them  in  the  County  Coott.  It  bsiac  eb> 
jected  tint  this  was  a  qaastiou  as  to  toll,  and  tlieia 
fore  excluded  from  the  jurisdiction  ef  tbe  Ceutr 
Courts  Act,  by  sec.  58,  the  judge  held  that  it  was  MC 
so,  and  proceeded  to  hear  tbe  case.  A  prohiUtiaii 
being  moved,  it  was  decided  by  Colebidoe,  J.,  in 
tbe  Bail  Court,  that  inasmudi  as  Me  title  to  thft 
toll  was  npt  ditputed,  but  only  the  time  at  wbidt 
it  was  demandable  and  payable,  and  which  da. 
pended  on  the  oonetnntioa  of  the  company's  Aett 
tbe  County  Court  had  jnrisdictian,  and  tbe  writ 
was  refused.  Beg.  v.  The  Judge  qftht  Vamlf 
Court  qf  Omeettry,  17  Law  T.  55,  was  a  point  of 
practice,  in  interpleader.  Goods  were  seised  in 
execution.  A.  &  fi.  claimed  them,  atatiiw  their 
ground  of  claim  thus  :  "  That  tbe  said  two  horses, 
two  collars,  snd  two  bridles,  were  assigned  to  na  In- 
an  indenture,  dated  28th  May,  1850,  and  under"' 
&e.  i  it  was  objected  at  the  trial  that  this  stated 
msnt  was  not  in  aceordanoe  with  rule  39,  u  omit- 
ting to  state  the  ooasidsration  of  the  spnsamil. 
Tbe  Jadge  held  tbe  objection  good,  hot  on  an 
application  to  the  Q.  B.  for  a  mandaamt  to  compel 
him  to  hear,  CoLEBinoE,  J.  held  that  the  daim 
woe  sufficiently  stated  in  tbe  notice.  "  It  really 
seems  to  me,"  he  said,  "  that  the  notice  was  quite 
sufficient.  The  notice  need  not  set  out  a  good 
ground  of  olaim ;  it  will  still  be  a  good  claim  if  it 
deacribes  t»  what  ttay  the  party  (daims.  Tbft 
Jadge  will  decide  upon  tlie  validity  of  the  dain 
when  iie  has  heard  the  ease." 


Conrrr  Covbt  Clbbk.— Mr.  George  FieOariak 
Crowdy,  of  FsriagdoB,  has  loceady  been  pmsuntsA 
by  J.  B.  Parry,  esq.  I).C.  Judge  of  the  Couatr  Oomfe 
of  Berkshire,  to  the  chief  clerkship  of  the  Cawtafe 
Paringdon,  vacant  by  the  resignation  of  Mr.  James 
Nssh,  of  Henley.  Mr.  Crowdy  had  prwiondy  pac« 
fcrmed  the  duties  ef  assistsnt  cisrk. 


.    THE  LAWYER. 

frnmmars. 
The  practice  under  the  Truttet  Aet  of  18S0  is 
important  from  its  novelty.  From  Be  JWctolw, 
1 7  Law  T.  49,  it  appeara  that  the  affidavit  and  cer- 
tificate for  the  appointment  of  a  new  trustee,  on  tlie 
grennd  of  ttie  nnwillingness  of  tbe  old  trustee  to  act, 
sboald  not  merely  state  the  fact,  bnt  should  dlsdos^ 
the  circumstanees  from  which  it  might  be  gatheod 
whether  each  — wttlingnw  ^m  or  was  not  jutl^ 
fiable. 

in  an  aeeooot  between  an  attarneyand  bi*diMfe 
stating  a  gross  sam  fSnr  profcsiienal  efassgeSfiM  kUt 
of  costs  having  been  delivered,  and  it  appaaiia|; 
afterwards  that  snch  sum  exeeeited  tlie  eosis  Aae^ 
the  Lord  Chancellor  held  that  it  cannot  be  treated 
as  an  open  account.  Jind  could  not  be  corrected  by 
a  decree  to  overcharge  and  falsify.  (^Coleman  T. 
Mellenh,  17  Uw  T.  45.) 
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Wbere  an  irregular  jadgment  in  geetment  bad 
been  obtained,  a  writ  of  rratitntion  waa  held  to  be 
tte  proper  remedy  in  Wittmgtim  y.  Hard*,  17  Lew 
T.49. 

In  Dmmmond  r.  TVIingAunI,  17  Law  T.  50,  tbe 
Conrt  refued  to  reqoire  a  foreigner  aetaally  reai- 
dent  here,  and  baring  no  domieil  abroad,  to  give 
security  for  cotti,  eren  altboagh  it  waa  sworn  tliat 
be  waa  only  resident  here  for  a  time. 

An  excellent  illustration  of  the  abnirditiea  of 
pleaiinf  is  afforded  by  Hall  t.  FtocUon,  17  Law 
T.  54.   Tbe  plea  averred  that  it  was  agreed  between 

Slaintiff  and  defendant  that  certain  things  should 
e  done,  and  "  that  the  action  and  caases  of  action 
■bonld  be  settled,  satisfied,  discharged,  and  tor- 
minated  by  the  arrangement  and  agreement  before 
mentioned."  This  was  held  to  be  an  insufficient 
■rerment  that  the  mere  agreement  was  accepted  in 
satisfaction  I  Would  common  sense  so  read  it  ? 
Tbe  plea  went  on  to  arer  that  defendanta  bad  per- 
formed some  of  the  things  specified  in  the  agree- 
Bent,  and  were  ready  and  willing  to  perform  the 
icat,  and  this  was  held  no/  to  M  •  good  plea  of 
•oeord  and  satisfsction. 

In  Z>ai>u  T.  BurreU,  17  Law  T.  56.  Jbbtis. 
CJ.  refosed  to  amend  an  omisaon  by  inserting  tbe 
words  "  by  statute  "  in  the  plea  of  "  not  guilty." 
In  tbe  same  case  he  also  ruled  that  a  verdict  for  a 
nun  not  exceeding  5/.  requires  a  certificate  for  costs 
onder  tbe  13tb  section  of  the  County  Courts  Ex- 
lAct 


LEQAL   INTELLIGENCE. 

The  Lord  Mayor  and  tbe  Lady  Mayoress  have 
ianied  cards  of  invitation  to  a  banquet  at  the  Man- 
■ion-hoase,  on  the  8th  of  May,  to  her  Majesty's 
judges  and  their  ladies,  the  eommisnoners  in  bank- 
npttj,  and  many  of  the  leading  members  of  the 
Bar,  as  well  as  to  the  bigh-sberins  of  the  four  me- 
tropolitan counties,  and  tbe  sitting  magistrates  of 
fba  several  police  courts  of  the  metropolis. 

CnmiNAL  Procbdukb  in  Rome. — By  article 
556  of  the  Gregorian  code  of  criminal  procedure, 
state  criminals  are  judged  by  the  tribunal  of  prelates 
of  tbe~aacred  college,  not  by  any  established  rules, 
bat  in  accordance  with  the  powers  awarded  to  it  in 
eecb  case ;  by  article  560,  witnesses  are  not  con- 
fronted with  the  accused;  by  article  561,  the  ae- 
cnsed,  having  been  sul^ected  to  examination  by  the 
whole  tribunal,  are  not  allowed  to  be  present  during 
tbe  consideration  and  argument  of  their  case;  by 
article  564,  there  l>  no  appeal  aninst  the  sentence, 
althongb  it  be  decided  by  a  simple  majority  of  votes, 
eocoept  (art.  565)  in  tbe  cases  of  condemnation  to 
'  death,  not  pronounced  unanimously,  and  even  then 
part  of  the  judges  in  appeal  are  the  same  who  have 
■beady  decided  upon  the  very  facta  of  the  case; 
by  artide  558,  tbe  choice  of  counsel  is  not  free,  but 
is  subject  to  the  approval  of  the  president  Every- 
tbing  takes  place  with  closed  doors,  and  no  publicity 
it  tlbwed  to  be  given  to  the  proceedings  of  any  triid. 
Tractioe  has  added  even  farther  iniquities:  there  are 
no  regnlariy  and  permanently  appointed  judges ;  in 
each  case  the  man  most  approved  of  for  the  par- 
poses  of  the  powers  that  be  is  appointed  to  act  as 
Judge;  the  accused  are  not  confronted  one  with 
another,  and  the  order  of  calling  them  before  the 
eouneil  is  arbitrary,  so  that  whoever  chooses  to  pur- 
chase impunity  with  a  lie  may  do  so  without  the 
possibility  of  refutation.  But  even  these  hiws  ap- 
peared too  benign  to  tbe  government  of  Pius  IX. 
and  Cardinal  Antonelli ;  and.  amon^  oUier  changes 
in  procedure,  they  have  now  taken  away  firomthe 
aoensed  even  the  right  of  proposing  his  own  counsel. 

Cooimr  Courts.— A  return  to  tbe  House  of 
Lords  hM  Just  been  printed,  giving  an  account  of  all 
■nms  paid  over  to  tbe  Treasury  during  the  four  yean 
endfaig  die  Itt  of  March  last  by  the  County  Courts. 
In  tbe  last  two  years  30,500/.  were  paid  over^none 
bi  tbe  previoos  two  years— out  of  whieh  29,075/. 
bad  been  paid  by  the  Treasury  to  the  treasurers  of 
County  Courts  for  payment  of  the  debts  abolished 
by  the  Act,  and  for  advances  to  certain  courts,  the 
xavenns  from  the  general  fund  of  which  has  been 
insufficient  to  meet  the  expenditure.  The  balances 
of  County  Conrt  moneys  in  band  subject  to  die 
payment  of  further  claims  was  1,425/. 

An  application  was  made  on  the  25th  April  to  the 
Court  of  ft.  B.  by  Mr.  Peacock.  aC.  on  behalf  of 
Mr.  John  William  Smith,  of  Sheffield,  fbr  a  rule  to 
enter  bis  name  npon  the  roll  as  John  William  Py*. 
smith.  This  gentleman,  it  appeared,  is  one  of  the 
•DDs  of  tbe  bite  Rev.  Dr.  John  Fye  Smith,  for- 
merly of  Homerton,  and  highly  distinguished  for 
bis  talents  and  profound  Biblical  leaimng.  ne 
Court  at  once  granted  the  rule. 


CORRESPONDENCE. 

LICENCE  OF  COUNSEL. 
TO  TBB  BDrron  or  trb  law  times. 

Sre, — ^I  observe  in  the  Law  Tiubs  of  April  26, 
an  article  npon  the  "  Licence  of  Counsel,"  in  which 
reference  is  made  to  a  case  that  was  tried  at  tbe 
Central  Criminal  Court  during  the  last  session.  As 
the  counsel  concerned,  perhaps  I  may  be  allowed  a 
few  words  npon  the  snlgect.  I  am  not,  however, 
desirous  of  making  your  publication  the  medium  of 
any  advertisement,  and  therefore  do  not  sign  these 
observations  with  my  name.  It  is  perfiectly  fomiliar 
to  yourself,  and  may  be  referred  to  if  necessary. 

In  the  first  place,  I  must  say  that  the  report  of  the 
proceedings  supplied  to  the  various  papers  is  not 
accurate,  particuiariy  as  it  attributes  to  me  an  ex- 
pression which  has  led  yon,  and  mast  probably  others 
also,  to  think  tlist  I  had  some  doabt  as  to  the  pro- 

friety  of  the  course  pursued.  I  had  not,  nor  have 
,  any  doubt  whatever  upon  the  matter.  The  course 
pursued,  I  am  satisfied,  was  the  proper  one,  and  one 
which  could  not  have  been  abandoned  without  relin 
qnishing  that  which  I  believe  was  a  bonSjide  defence 
on  the  part  of  the  prisoner. 

The  facts  are  shortly  these : — ^The  prisoner  entered 
tbe  service  of  the  prosecutor  with  a  six  years'  cha- 
racter ;  he  had  been  valet  to  the  prosecutor  fbr  about 
four  years,  and  was,  to  use  the  prosecutor's  expres- 
sion, "a  confidential  servant."  He  was  charged 
with  stealing  various  articles,  which  he  alleged  were 
given  to  him  by  his  master,  and  stated  circumstances 
from  which,  if  true,  such  a  fact  might  be  foirly  in- 
ferred. These  circumstances  were  of  such  a  cha- 
racter, that  any  man  having  been  concerned  in  them 
would  desire  to  keep  them  private.  Now,  the  ques- 
tion really  is,  whether  counsel  must  abstain  fmm 
going  into  such  facts ;  that  is,  whether,  under 
such  circumstances  be  must  throw  up  his  brief; 
whether  be  ought  to  have  received  it  at  all;  or  whether 
it  was  his  duty  merely  to  watch  that  the  case  was 
proved.^  In  my  opinion,  the  prisoner  was  entitled  to 
have  elicited,  by  cross-examination,  every  circum- 
stance which  could  raise  a  presnmption  in  fovour  of 
his  innocence,  however  distasteful  the  disclosure 
might  have  been  to  the  prosecutor,  and  it  was  the 
imperative  duty  of  counsel  to  prosecute  the  inquiry. 
I  know  of  no  right  of  secrecy  to  which  the  liberty  of 
a  fellow-subject  onght  to  be  sacrificed.  Tbe  constant 
practice  declares  there  is  no  such  right  in  tbe  poor 
prosecutor.  There  is  equally  no  inch  right  in  tbe 
rich. 

It  is  clear  that  a  barrister  has  no  right,  and  that 
a  gentleman  has  as  little  inclination,  wantonly  to 
wound  the  feelings  of  a  witness  by  eliciting  a  dis- 
closure of  painfiil  or  discreditable  cirenmstaiices  irre- 
levant to  the  issne.  It  is  no  part  of  the  duty  of  an 
Advocate  to  make  himself  tke  vehicle  of  a  prisoner's 
malignity.  But,  on  the  other  hand,  if  a  prisoner 
insists  on  focts  which  are  probable,  or  poesible.  and 
which  constitute  a  defence,  I  doubt  verv  much 
whether  a  counsel  is  ever  justified  in  dediiung  to  go 
into  them. 

Again,  a  counsel  has  no  right  to  make  bis  profes- 
sional practice  the  means  of  prying  into  a  prosecutor's 
private  afliurs— supposing  any  one  to  be  capable  of 
such  an  act ;  but  when  a  prosecutor  insists  that  he 
cannot  tell  you  how  often  be  has  drawn  cheques, 
except  that  he  has  drawn  them  when  he  wanted 
them,  it  is  a  proper  oourae  for  a  counsel  to  look  at 
the  connterfcnls,  to  see  if  they  are  dated,  and  then 
draw  tbe  attention  of  tbe  witness  to  those  dates — 
the  fret  being  material. 

I  would  only  further  observe,  that  it  is  most 
impolitic  that  immediately  a  course  of  cross- 
examination  which  reflects  on  a  wcaltiiy  pro- 
secutor is  begun,  a  juryman  should  be  allowed 
to  take  upon  himself  to  interrupt  oonnsel  by 
any  expression  of  his  opinion.  It  is  the  duty 
of  a  juryman  to  decide  npon  the  fact  of  the  gult 
or  innocence  of  the  prisoner;  and  if  be,  with  the 
others,  decides  upon  the  guilt,  to  submit  any  recom- 
mendation in  mitigation  of  punishment  to  which  the 
body  may  agree.  All  else  is  tUIra  erepidam. 
I  am,  Sir,  yours.  Sec. 
Temple,  Blay  1.  A  Bakiiutbb. 


Mbmbbm  bbtobkbs  to  Sbbvb  in  ma  n>. 
SENT  Pabliambnt. — Countv  of  LosigfaH.— Ihe 
Right  Hon.  Richard  More  O'Ferrall.  in  tbe  mm  of 
Samnel  Wensley  Blacfcall,  esq.  who  has  accepted  th» 
office  of  governor  of  the  Island  of  Dominiea.  City 
of  Cork. — Francis  Stadc  Murphy,  setjeaat-at-lav, 
in  the  room  of  William  Fagan,  esq.  who  hataeemiM 
the  office  of  steward  of  her  M^eaty's  Chilltta  Oh. 
dreds. 

Captain  J.  Rainier  is  appointed  leaideiit  i 
tiate  at  Riveisdale,  Cape  of  Good  Hope. 


COURT_PAPERS. 

EXCHEQUER  CHAMBER. 
coitrt  or  bbror. 
The  Chief  Justice  of  tbe  Commoi  Pleas,  lb. 
Baron  Parke,  Mr.  Baron  Alderson,  Mr.  Josties 
Erie,  Mr.  Baron  PlaU,  Mr.  Justice  TaHni^  tad 
Mr.  Baron  Martin,  assembled  for  the  f'pfftft  -ct 
appointing  days  for  sitting  in  Error,  and  Uih  named 
the  I4th  of  May  for  bearing  Errors  frnn  the  Coat 
of  Q.  B.,  the  15th  of  May  for  Errors  from  the  Coart 
of  C.  P.,  and  tbe  16th,  17th.  19tb.  and  20tb  sfllay 
for  those  from  tbe  Conrt  of  Ex. 


Admission  or  SoLicrroRs.^The  Master  of  tie 
Rolls  has  apointed  Tuesday,  May  6.  at  the  Rolls 
Court,  Chancery-lane,  at  fbnr  o'clock  ia  the  tAsr- 
noon  precisely,  for  swearing  solicitors.  Eiery  psr> 
son  desirous  of  being  sworn  on  the  stbove  day  amt 
leave  bis  common  law  admission,  or  his  eotifieate 
of  practice  for  tbe  current  year,  at  tiie  Beuslin's 
Office,  Rolls-yard,  Chancery-lane,  on  or  befoi» 
Monday,  May  5. 


JOURNAL  OJF_PROPERTY» 
MONEY  MARKET. 


BjrausR  Funs. 


B«nk8tock 

S  f  Cent.  Bedooed  Aimaities 
3  Y  Cent.  Coasols  AaaoitiM 

Couolaror  Acoeunt 

New  Si  V  Cant.  Anauilias .. 
Long  Annn.  (aip.  Jaa.1.1860) 
DoTSOtts.  (ezp.Oot.  10,  UW) 
Do.  SO  ns.  (exp.  Jan.  (,  IMO) 

India  Stock , 

India  Bonds  (1.0001.)  .... 
Do.    do.  (nsder  1,000/.)., 

South  8m  Stock 

Do.  do.  ir«w  Aanoitiss 
Bxcbeqosr  BiUs,  1,0301.  . . 
Do.  do.  toot.    .... 

Do.  do.  Small .... 


nemima. 


BIRTHS,  MARRIACU,  ANO   DEATHS. 

BIRTHS 
Anstsoir.— Ob  tii«  XMh  nK.  at  Oloonttmr,  «h*  mft  •( 

Thomu  Feon  Addison,  «sq.  toUeitar,  of  a  na. 
Alluok^-Oii  the  SOth  nit.  at  Sonth  Klnngtoo,  tks  vfc 

of  J.  P.  Allison,  eM).  soUdtor,  Think,  of  a  aoa. 
Baku.— Ob  tbe  2ttb  alt.  at  Breooo,  thahtijotW.U 

Banln,  esq.  lolioitor,  of  a  daughter. 
COBDXS.— On  tbe  28Ui  last,  at  103,  W„ 

the  wiA  of  B.  Cobdea,  e«i.  X.F.  of  a<l 
IIABBIAOBS. 
ALLnr,  Peter,  K.D.  of  BrUport,  jouagesl  kmi  of  Osbriil 

AUen,  esq.  of  Smsrden.  Kent,  to  Flon,  eldeat  / 


of  Bdwia  Nioholette,  esq.  treasurer  of  Ooaaty  C^Bti 
sad  «oira.<!lerk  of  the  borough,  at  the 
Bridport,  OorKt,  on  the  SOth  alt. 
BvamsTSB,  John,  esq.  B.A.  Oxon, 


Catherine  Ann,  reUet  of  the  late  Dowdl  Kaoz  (rtmOt,- 
eeq.  Csptua^  in^  E.M.  8Mh  Light  Utatrj,  nd  ea^ 


danghter  of  the  late  James  Oardoa  Onaaagk,  i 
hoose,  Wexford,  at  the  Oiamh  of  Chariis  the  IfsrtyTj 
Falmoath. 

Jokes,  Joho,  esq.  of  DeTereax.coart,  TtotpJe.  aad  Old 
Bromptoo,  to  Margaret,  second  daailrler  of  tbe  late 
Charles  Boaa,  esq.  formerly  of  New  Bnadetrssi,  QSy, 
at  St.  Lake's,  Chebea,  on  the  SOth  oU. 

Sixrsox,  Tbomae  Bum,  esq.  of  liaeolii  CnBagi,  Oiftiri, 
yooBgest  eon  of  J.  Sunpsoa,  esq.  of  WUtbara  Wa^ 
boose,  magiatrate  of  the  coaoty  of  Doi^an.  to  Jsas, 


PROMOTIONS,  APPOINTMENTS. 

rrc. 

The  Right  Hon.  E&  John  Jervis  has  been  pleased 
to  appoint  John  Harward,  of  Stonrbridge,  in  the 
county  of  Worcester,  gent,  one  of  the  perpetual 
eommiasMmers  for  taking  the  adcnowledgments  of 
deeds  to  be  executed  by  married  women  In  and  for 
tbe  counties  of  Worcester,  StaflTord,  and  Salop. 

John  Lovell  Sealey,  of  BridgwHter,  gent,  has  been 
appointed  a  magistrate  in  and  for  die  county  of 
Somerset. 

Mr.  James,  of  the  northern  drenit,  has  been  ap- 
pobitad  stipendianr  magistrate  of  Liverpool,  in  the 
(oomofthelatelb.RasbtoD.  Tbe  salary  ia  1.000/. 
ayear. 


onlj  daof hter  of  the  late  Hiomas  LoogstaA^  caq.  tUp- 
owner,  Swiderlaad,  at  Bishop  Weanaoath  Chock,  «■ 
theZSodoH. 

BiAireBT,  Charies,  esq.  of  the  Middle  Temple,  ITniiila 
at-law,  to  Annie,  leoond  daughter  of  tae  late  Jala 
8taiiifarth,eaq.  of  Weatboame,  near  micllcM.  at  H. 
Oeorge's  Chareh,  near  ShelBeld.  oo  the  SOlh  nit. 

Stsslb.  Henry  Peiio,  esq.  of  Feoagh-lodge,  eaaatj  of 
Carlow,  Ireland,  J.P.  and  oae  of  her  Magestys  < 
lieatenaats  of  and  tor  tbe  oooatj  of  Donet,  aad  O- 
vinng  brother  of  the  late  Iieat«naat.Coloael  Sir  L 
Steele,  Knlcht  sad  K.O.B.,  depoty-Eeotenant  of  thai 
same  ooantjr,  to  Bllen,  fourth  danghler  of  the  laic  Oeeags 
King,  eaq.  of  Bariton  ICanor-hoose,  Hants,  and  Boi^ 
sate,  Soirey,  on  the  23rd  nit.  at  St.  Janas'a  ( 
Weatminstsr. 

SKATES. 

CxxTwaiaar,  Thomas,  eaq,-OB»  of  her  K^eatv's  Ja 
of  the  Peace,  and  late  High  Sheriff  ot  niafllaibths. 
at  Hm-haU,  in  the  aaidooonfy,  onthe  SOth  olt^ed  H. 

Covm,  Harrr,  eaq.  beaker,  sod  smagistraUlhr  tksdty 
of  Chfahaatw,  rotte  Sfcd  nit. 
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ktrrutar-at-Uw,  udChiaf  Jnctisa  of  Mam  LaoM,  at  1, 
'     Upper  B«haoBt-pl>M,  Wandawotth-rcMd,  on  the  16th 

nit. 
Ku-i>n>  Chtriotte  Bom,  the  wife  of  F.  J.  ITaUer,  of 
''  Shepton  MtUet,  MKcitor,  nd  Toungeet  djuuhtar  of  the 
t  IfteBiohudHeniT  Bndd,  aia.of8toke-nexvOiuldford, 
:  Soirer,  at  Sb^ton  Ibllet,  Bomenet,  on  the  2Srd  nit. 
.  agedW.  .      ^ 

Trnffunreiar,  Oeorn*  Banjeain,  eaq.  magiitnta  for  the 

aoontiei  of  Stafforddiira  ud  Bhropehire,  on  the  S8th 
''    nit.  at  hi*  reddenea,  Chq^-bmiae,  nMr  Wolrarfaamp- 

1    ton,  a»ed  M.  , 

.WoLiUT,  EUn  Barle,  the  wift  of  WiOlam  Bartia  Wola- 
~  ley,  eeq.  Aotinc  Oorammant  Saoretaiy  of  Britieb 
I   -Ooiana,  on  the  Uit  Kanh,  at  Damarars,  aged  SI. 


;  THE    GAZETTES, 

k  Vmfcmfti. 

.  thmttU,  AfrUIO. 

SmiooK,  Jonr,  innholdar,  Brietol,  May  U  and  Jnne  11, 
"    at  elam,  Briatol.  Off.  •■.  Hotton.  BoL  Barker,  BriatoL 

Patitioa,  Apra  e. 
JboBT,  jAna,  innkaanw,  Preaton,  I^aeaahire,  Hay  • 

and  »,  at  alaren,  Maneheatar.     Off.  aa.  Manknnaia. 

Sol.  Blaekhnrrt,  Praaton.    Petition.  April  M. 
FuiroB,  PnasBuos  Smrcm  AnoLraui,  okitkier,  Iiun- 

beth-walk,  I<ambath,  Haj  8  and  Jane  C,  at  one,  Baiin|[. 

hall-at.     Off.  aa.  Ball.     8oL   Stodart,  Baoqaet^oort, 

Heet-at.    Petition,  AprQ  M. 
Hill,  Jaxm,  miller,  Saltaah,  Oomwall,  Hay  21  and  Jnne 

19,  at   eleran,  Pljmonth,    Off.  aa.  Hemaman.    Sola. 

Bdmonda  and  Bona,  Pljsxntb,  and  Btogden,  Exeter. 

Petition,  April  17. 
HousovsB,   CAianor,  aogar  hrokar,  Onat  Towar^t. 

Mays,  athalf-paattwalTa,  JnneU,  at  alcren,  Baaing- 

hall-at.     Off.  aa.  Oannan.     Sob.  HiU  and  Katthav*. 

Bnry-oonrt,  St.  Maiy-axa.    Petition,  April  M. 
Snma,    JoanrK   Cwiana,   wine    marehant.   Great  St. 

Halen'a,    BiahopwaU,  Citr,  May  9  and  Jane  IS,  at 

twelre,  Baainghafta*.    Off  aa.  Whifanora.     BoL  Jer- 

wood,  By-plaoa,  Holbom.    Petition,  April  IS. 
Sum,  JxKxa,  eareantar,  lineoia.  May  II  and  June  U, 

Kingiton-npon-HolL    Off.  aa.  OaiTiok.    Sola.  Scott  and 

Tahonrdin,  linnoln'a-ian-ilalda ;  Toynbae,  lanoola ;  and 

Stamp,  Hnll.    Petition,  April  16. 
Tatlob,  jAma,  worated  apianar,  Bradford,  Yorkihire, 

MajM  aadJsna  17,  Laada.     Off.  aa.  Hope.     Sola. 

ITortlnrood,  Bradfind;  and  Conrten^.aad  Compton, 

Iieeda.    Petition,  April ». 

SaaK(«,ira*l. 
Abtlst,  WiLLtAii,  niDer,  North  Burton,  Torkafaire,  May 

14  and  Jnne  11,  at  half-paat  twaWa,  Kingaton-iipon-Hnll. 
Off.  aa.  Carriok.  Sola.  Tweed,  Hnll,  BtO,  Hnll,  and 
Hodgaon,  l>riffleld. 

Bvanowa,    Willuk,   anrgaon,    PaA.atreet,   Iiliagtoa, 

May  U,  at  two,  Jnne  IS,  at  twehe,  BaainghaU-it.    Off. 

aa.  Oruam.    SoL  Ooopnr,  Old  Carandiih^t. 
Ounoji,  TaOKia,  and  Bawli,  Bjchabd  BunT,  apirit 

memdiaata,  Briatol,  April  St,  Briatol.  Oft  aa.  Aeranuu. 

Bob.  Abbot  and  Uwaa,  BriatoL    .       ,         ^,       „ 
Hauuov,  Willuk  Bowjr,  blaeeher,  Laaoaahira,  May 

15  and  Job*  A  at  twdra,  Manohaatar.  Off.  aa.  Pott. 
Sol.  Cobbatt.  Mannfaaetar.       ^    ^     , 

jAOKMir,   WnxiAV,  painter,  Oiohard-at.    Fortnian-eq. 

May  IS,  at  one,  Joae  10,  at  eleren,  Baainghall-at.    Off. 

aa.'Edwarda.    BoL  Iietta,  Bartlatf t-boildinga. 
VMinBST,  Joann,  marehant,  liTerpooL  May  S  and 

June  «,  at   elaren,  LiTerpool.    Off.  aa.  Tamer,    Sol. 

Bretharton.  UrarpooL  _  

SmmnAmo,  BoBsn,  eommnaion  agent,  Korwidi,  M^  10, 

Job*  16,  •*  elaren,   BaainghalUt.    Off.  aa.  PmumU. 

Sola  Jav,  BacUanbory;  Jay  and  Pilgrim,  Korwieb, 
WooDi>,3onr,npkolBtarer, Matilda^.  Mnglon. MayS. 

at  baUUNMt  one,  Jnne  18,  at  twalre,  Baamgfaall'at.    Off. 

aa.  Oamiaa.    Bok.  Tnoket  and  Joaea,  Son-ehamben, 

Threadneadto  it.  . 

'aibOniW. 

BASSBim  nCATM. 


E»ll»y,  Love-lane,  and  T.  Shepperaon,  Cheapaide,  ware- 
housemen. Sole.  'Sole  and  Turner,  AWermanbury.— P»/- 
lill,  .1.  W.  cabinet-maker,  Sudhurr.  Murch  17.  TnisU,  C. 
H.  Hawkins,  timber-merchant,  Colchester,  J.  "Wright, 
printer,  Sudbury.  Sole.  E.  and  B.  F.  Stedman,  Sudbury. 
Smirlc,  sen.  and  jun.  sailmakers  and  shipowners, 
Sunderland,  April  10.  Trusts.  V,'.  Thackray,  timber-mer- 
chant, and  J.  Hay,  rope  manufacturer  and  shipowner, 
Sunderland.  Sol.  R.  T.  Wilkinson,  Sunderland. — Smirf, 
8.  F.  stationer,  Ventnor,  Isle  of  Wight,  April  8.  Trust. 
G.  Kershaw,  stationer.  Wilderness-row,  Clorkenwell.  Sols. 
Sewell  and  Esteourt,  jfewport. 

Oasette,  April  25. 
AM»iter,  W.  builder  and  stonemason,  Maidstone,  Kent, 
April  19.  Trusts.  J.  Laker,  Maidstone,  and  T.  Tompson, 
Loose,  builders,  and  J.  Havles,  painter,  Maidstone.  Sol. 
C.  Morgan,  Maidstone. — Jorum,  B.  and  J.  K.  blacksmiths, 
Newbridge,  Monmouth.  April  2.  TrusU.  J.  Brown,  steel 
manufacturer,  Sheffield,  and  C.  Davies,  ironmonRer, 
Pontypool.  Sol.  T.  M.  Llewellin,  Newport.— Rnourfcn, 
a.  and  Brujilox,  T.  dyers.  Leeds,  April  12.  Trusts.  F. 
Carr  and  E.Webster,  drysalters,  Leeds.  Sol.W.  Middlelon, 
Leeds.— SAc/Zon,  J.  P.  shoemaker,  Peterborough,  North- 
ampton, April  8.  Trosts.  Q.  Caster,  currier,  and  W.  Ver- 
rette.  grocer,  both  of  Peterborough.  Sols.  Atkinson  and 
Smith,  Peterborough— WAi'f,  P.  ironmonger,  oil  and 
colourman,  Norwich,  April  16.  Trusts.  J.  Keep,  factor,  |  ^m^na 
Birmingham,  and  B.  Thompson,  jun.  ironmonger,  Nor- 
wich.   Sol.  H.  Ling,  Norwich. 

^artntrfitjtvs  I3f<saIb(H. 

OazeUe,  April  22. 

BlaJceiUy  and  Company,  wine  merchants,  Bread-st. 
Cheapside,  April  21.— C*et(*ai».  J.  and  IfotiMi,  P.  cotton 
spinners,  Chadderton,  near  Oldham,  and  Manchester, 
April  2.  Debts  paid  by  Cheetham.— 7)o4»on.  J.  and  W. 
spindle  and  flv  makers.'Bradford,  April  V!.—GailtM  and 
7^oiii<un<m,  tobacco  and  snuff  manufacturers.  Liverpool, 
.Tune  30,  1S47.— Wi7/,  T.  A.  and  Martin,  B.  chemMts  and 
druggists.  Park-street,  Camden-town,  April  17. — Leigh,  J. 
and  AV.  commission  agents.  Burmington  and  Manchester. 
April  16.  Debts  paid  by  W.  Leigh.— KcCiit/oc*,  J.  8.  and 
Co.  outfltters,  Liverpool,  Feb.  \a.—Tiedfer«  and  Bovrnr. 
gunmakers,  Birmingham.  April  17.  Debts  paid  by  Bourne 
—Skarpr  and  Co.  manufacturers  of  fire-brick.  Swaillincoti- 
and  Ashbv  Woulds,  April  6.  Debts  paid  by  Cartwnght  — 
Stearin  and  PUtman,  stockbrokers,  Hercules-passage, 
Threadneedle-st.  April  19.  Debts  paid  by  Pittman  — 
WTieeUr,  T.  H.  and  D.  butchers,  Frome,  April  12.  Debts 
paid  by  T.H.Wheeler. 

Oaielle,  AprH  25. 

BraHrj)  and  Hon,  brushmakers,  Skinner-st.  Bishopsgate. 
April  21.— C(Mr(ey,  A.  and  Anderson,  W.  carpenters  and 
builders.  Wells-row,  Highburr,  April  23.— Coct,  W.  and 
M.  farmer",  Pillon,  March  25.— C»«»  and  Biirrg,  paper- 
makers,  Mclford,  April  a.—Froil.  W.  and  TrieMe:!,  F, 
pianoforte  makers,  Cleveland-st.  Fitxroy-sqnare,  April  23, 
—Kenneity,  Maegret/or,  and  Co.  Canton,  Juno  29  — Xin/i 
and  Bolton,  corn  chandlers,  Fulham,  April  19.  Debts  paid 
by  King  — A'rjJer,  G.  and  Borroekt,  J.  L.  general  mer- 
chants, Easlcheap,  March  S.—Lane,  J.  and  Son,  millers 
and  corn  dcijers,  Ford,  North  Wraxall,  March  25.  Dehll 
paid  hv  J.  hane.—HaKdiiley,  H.  and  J.  cotton-sheet  manU' 
facturera,  Musbury,  April  21.— Jfercter,  F.  Printep,  W 
Seymour,  G,  E,  stockbrokers.  Royal  Eichange-buildinga, 
Aprils').  IftlS.  Debts  paid  by  Seymour.— 3f«rc*,  J,  and  .1  ii 
dretet,  J.  grocers  and  tallow  chandlers,  Kingsbridge.  April 
23.  Debts  paid  by  Mnrch. — Pern/  and  Boven,  ironmongers, 
Hanley,  April  19.  Debts  paid  by  Bowcn. -Priwen,  W 
and  Seymour,  G.  E.  stockbrokers.  Royal  Elchange-buiM. 
ings,  Dec.  81,  1843.  Debts  paid  by  Seymour.- Proc/or 
Bidtcell,  and  Co.  commission  agents,  April  19.— Bap*<i<-;, 
Calrororretti,  and  Co.  and  iferzanqf,  J.  and  Co.  general 
merchants,  London.  Manchester,  and  elsewhere,  Feb.  1. — 
Seollnnd  and  Kirkaldv,  wholesale  tea  dealers,  Cullum-sl. 
.\pril  11.  Debts  paid  by  Kirkaldy.— Sin^/f'on  and  Co.  t»r- 
pauling  manufacturers,  Manchester,  April  ^.—Sicindelli' 
and  JfHri/a/royd,  manufacturing  chemists.  Beswick,  Man- 
cheater,  April  12.  Debts  paid  by  Swindells— TiiSi  and 
Brooit,  linen  drapers,  Albany-st.  April  22.  Debts  paid  l.y 
Tubb.— riiert  and  CoUimon,  printers,  booksellers,  &c, 
Pensance,  March  25. 


THE   EXPENSES   of  FUNERALS,   bo 
muA  ocmplainad  of  aa  aztortionata  and  nnnaim 
B8IT,  can  be  rednoed  to  a  moderate  aoale,  and  obriooB 
sanng  of  one-balf,  by  applying  in  the  lint  inatanaa  to 
SHiClUBBEB'B  oOoe,  inatead  of  emploring  the  nei 


undertaker,  who  generaBy  haa  to  hire  all  tae  reqoiremani^ 
andeonaaqaantlyinliotatwotbldproflta.  SHLLnBBB'B 
charge  for  a  reapaotable  hearae  and  ooaoh  ftmeral,  two 
horaaa  to  each,  ooSn,  pall,  and  erery  neoeaaaiy  artida.  It 
otir  lOi.  10a.  A  flnt-rate  flmeraL  fit  for  a  nohlemaa. 
with  lead  ooffln,  oaae,  hearae  and  roar,  two  ooaohaa  and 
pain,  and  all  neadftu  ilttinga,  oomplste  for  SO  ninee*. 
Artiaana'  fhnerala  from  41. ;  tradeaman'a,  6<.,  81.,  and 
npwarda.  No  extra  oharge  within  tan  milaa  of  London. 
Patent  foneral  oarriage,  to  oonTey  daceaaed  and  aix 
monmera  to  any  oemetery,  with  two  hotaea,  12.  lie.  6d. ; 
iingla  borae,  II.  la. ;  beane  or  moamiDC  ooaohaa,  pain, 
li.la.  eaeb.— City-ioad,  next  Bnnbill-fielaA  Bnxial-gioand. 

Originated  in  IMS. 

Tbia  day  ia  pabliabed, 

SAUNDERS'S  SUPPLEMENT  to  BURN 
and  ABCEBOLD,  for  the  yean  ISM  and  1860,  In 

,.. , ..,. continuation  of  the  Snpplementa  for  1816  to  1847,  and 

rette.  grocer,  both  of  Peterborough.    Sols.  Atkinson  and    jg^g^  oOBOOna. 

"■•■"'■  ..'.■.      T,    .- „i  — -I    ^jj,  of  Parliament  Municipal  Corpontaona 

Narigaiiou 
Kniaanoaa 
Paaaengen  (by  Baa) 
Petty  Seaaiona 
Pilot 

Polioe      (Bnparannnation 
Fond) 

POOBt— 

Appeal  and  Qronnda  of 

Appeal 
Caption  (ofTtraminatfcwii) 
Complaint 
Coata 
Eridence 
Order  of  Ramoral 
Oflloan  (Auditon,  Onanl- 

iana,  Oreraeen,  Ao.) 
Foor-Bate 

Practice  (of  the  Seeaiona) 
Settlement  (Apprentice* 
ahip) 

(Birth) 

(Batata) 

(Payment     of 


iXaUtaJf. 


,New. 


B««,  J.  y.  taikiranddnper,  flnt.4a.  WaMmr 
«atla.-fl™-s««  and  0-««,  ban^  fifth,  0{d.  (and 
notaa.O)d-aa  befora  adrartia^).  Tarnw,  LtrarwioL- 
CkiUu  P.  M.  aoriTanar,  final.  iH-  Stanatsld,  London.— 
Ha3lea.  A.  C.  Unandrafwr,  aeeond,  lid.  StaaafaU,  Lon- 
don.—sisaa,  "W.  dranar,  fiiat,  la.  lOid.  Fraaer,  Manohaa- 
tar — Xoax.  W.  L.  fiotnaller,  firat,  8a.  4d.  Fraaar.  Man- 
«baater<— J^V*.  O.  wal  daalar,  flnt,  10|d.  Val|7,  Binn- 
ingham.— JVvitw,  B.  ahoe  mannihiitarer,  firat,  U.  9(d. 
Stanafaid,  loodon.— ParUB,  W.  timber  merohant,  fint, 
7a.  6d.  Valpy,  Birmingbam.— Ai<e<4/<  and  .Horrir,  cotton 
apianara,  flnt  tap.  of  Sotaliffe,  lOld. ;  flnt  lep.  of  Harria, 
Se  Old.;  and  firat  joint,  Sa.  4)d.  Lee,  Maneheatar.— 
WUliamt,  W.  Q.  mcaper,  aeoond,  lOid.  Praaar,  Man- 
cliaafr. 


Aaaeaaed  Tasaa 

Bafl 

Baatardy 

Beer 

Borongba 

Brieka 

Bridgea 

Certiorari 

CbQdren,  Infanta,  and  Jun- 

nileOffhnden 
Church-rate 
Cbnrabwaidana    and   Oraiv 


Coal-minaa 

Coin  (SilTer) 

Conitablea 

Oonriotion 

Copyright  of  Daaigns 

COToner 

County  Court 

County 

Conn^  and  Boraof h  Batea 

Criminal  law 

Statntoiy  Enactmanta 

Crimea 

IndiatmeBt 

Eridanoa 

Praotioa  and  Mienellaneona 
Pointa    . 
Bxoiae  and  Cuatoma 
Faotoriea 
Fain 

Friendly  and  Loan  Bociattaa 
Qaola  and  Hooaea  of  CorTee- 

tlon 

=&• 
Hundred 
Inelotaraa 
Libiariaa 
(Pnblie) 
T«rd's  Say 


EXTRA  SUPERFINE  COPYING  PAPER 
(expressly  prepared  for  the  letter-copying  ma- 
chines). Bs.  6d.  per  ream.  Extra  superfine  London  made 
SEALING  WAX,  3s.  6d.  per  lb.  Extra  snperflne 
WAFERS,  28.  6d.  per  lb.  The  above  articles  are  the  veri' 
best  that  can  be  manufactured. 
J.  F.  GanairniLL,  Wholesale  Stationer  and  Wax  Mer- 
chant, 1,  Philpot-lane,  Fenchnrch-slreet,  London. 


rearcti,  T.  Job.  8a.  8d.    Apply  at  the  CaaAj  Ooort, 
Toweaatar.  . 

flcaf  antii*tit«  far  t|f  Vtntfft  af  enHnon . 

Oojrttta,  Asrit  23. 
StU,  A.  grooer,  Luton,  Bedford,  March  80.    Tmata.  J. 
Lucaa   banker,  Hitchin,  and  C.  Teada,  grooer,  Wamer'a- 

rj.  Slinclng-lane.  S<d.  C.  A.  Anatin,  Luton.— »>ae»«r, 
B  drapar  and  baberdaaber,  Bimunriiam,  April  12. 
TrnsU.  J.  Heath,  draper,  and  J.  Boucher,  gentleman, 
Birminsbam.  Sol.  W.  P.  Allcock,  Birmingham.— Brown, 
J  conQemaa,  I,eioeatar,  April  13  A  14.  TnuU.  T.  C. 
Harria,  drapar,  and  T.  Harrold,  builder,  Hinckley.  Sol. 
yf  p  Allcook,  Birmingham. — Corfer,  J.  agent  and  l>n>ker, 
Had<k>nfleld,  April  17.  Truit.  W.  RichardKin,  aBrer- 
amith  Hoddenfleld.  Soli.  PeAton  and  Jonea,  Hndders- 
field.-— araet««,  H.  0.  draper ^Highworth,  April  A  ^ita. 
Xf  F  Jeooinga,  bank  agent,  Highworth,  H.  8tnrt,Wood- 
at  and  B.  Bnaaell,  FriAy-at.  wanhoniaman.  Sob.  Sole 
and  Tamar,  Aldarmanbory.- MiKHodb,  K.  Bronington, 
April  a.  Tmata.  T.  Maddooki  and  J.  France,  faimera, 
Wbitaehareb.  Sola.  Lee  and  Brooks,  WUtechnroh.— 
Peorea,  J.  draper,  Baaing8toke,.^iill8.    Tmata.  J.  Bag- 


TO  CARRIAGE  PURCHASERS.  — 
S.  HARMAN.  100.  Great  Russen-street,  Bloomabury, 
established  upwards  of  twenty-five  years,  solicits  an  in 
spection'of  his  well  manufactured  stock  of  Carriages,  con- 
sisting of  a  very  light  and  elegant  new  step-piece  Clarence 
Coach  ;  new  and  second-hand  step-piece  Barouches ;  under- 
apring  Chariots ;  double  and  single  seated  Broughams, 
Ac.  which  are  for  sale,  or  to  be  let  for  long  or  shf)rt 
periods,  with  option  to  purchase  at  prices  suitable  to  the 
times.  He  also  begs  attention  to  his  very  moderate 
charges  for  new  wheels  and  repairs  of  all  kinds,  estimates 
for  which  may  be  obtained  by  anplving  above^ 


and     Mnaaoma 


Mandamaa 
Meroantile  Marina 
Matropditan  Intermenta 
Mortaary 


Batea) 


(T( 


Banting) 
Ont-door       Panpen       ia 
Boosaa  not  bemg  Wa(k> 
bonaee 
Poor-law  tTnion  Cbargea 
Anthori^  of  Juaiiaea  to  aet 
in   mattan    rektiBg  to 
the  Poor  in  Citiea  and 
Borousha 
School  Diitricta  Conttiba. 

tion 
Batea  (Diatnining  for) 
Bating  Small  Tenement! 
Population 
Quarter  Soaaioni 
Ratee 

Beoogniianoee 
Turnpike  Tmata 
Veatriaa 
Warrant 

Watching  and  Lilbn  c 
Woman  (Proteot 


IC-B.  The  Snpplementa  for  IStf  to  1847  maTatfll  ba  bad, 
riea  ISa.  cloth ;  farI84B,prioa  IDs.  ch>th;  and  for  1849 aad 
i860,  price  ISa.  6d. ;  or  the  three  will  be  aold,  bonad 
together,  with  a  general  index,  price  SSa.  forming  a  com* 
plate  itipplement  from  tba  laat  edition  of  Bum  to  tha 
preaent  Ume,  with  all  tba  new  law,  and  the  eaaai.  It  i» 
ananged  and  printed  tmiformly  with  that  edition. 

Law  Tnna  Offloe,  W,  Biaax-itreet,  Strand^ 


CARRIAGES.  — D.  IVALL  solicits  the 
nobility  and  gentry  to  an  inspection  of  his  extensive 
a.ssortment  of  well-manufactured  Carriages,  which  arc 
either  for  Sale  or  Job,  with  the  option  to  purchase,  at 
his  old-esUbliahed  Manufactory,  158,  Tottcnhara-court- 
road. 
N.B.— Several  well  appointed  for  continental  travelling. 


ECONOMY  in  FUNERALS.— SINCLAIR 
and  SON  beg  to  inform  the  public  of  their  GENERAL. 
FUNERAL  ESTABLISHMENT,  at  4.  Finsbury-terraoe, 
City-road.  Every  requisite  article  in  the  above  line,  with 
economv,  at  stated  charges.  Children's  funerals  con- 
ducted in  the  best  manner,  from  \l.  and  upwards.  See 
our  prospectus.  Letters  punctually  attended  to.— Please 
to  observe  the  address,  opposite  the  Finsbury  Charity 
Schools. 


Juat  published,  ' 

THE  LAW  and  PRACTICE  of  PROTEC- 
TION  in  LOITDON  and  the  COUNTT  OOUBTB, 
with  all  the  Caaes  decided  to  tbia  Time,  the  Forma,  Bnlaa, 
PraotioalInatmotioaa,Ac.  ByDATIDO.  MACBAB.Baq. 
Barriater-at-Law.  Fart  I.  price  ISa.  6d.  (To  be  oompletad 
in  two  parte.) 

N.B.— Tbia  work  baa  been  reriaed  tbrongbont  by  tha 
OiBoen  and  Practitionen  in  the  Inanlrant  Ooart,  and 
oontaina  a  great  number  of  MS.  caaaa  and  notaa  of  tba 

**Dur  reporta  of  tnaolrent  prtieeediDga  hare  made  the 
public  fanuliar  with  tba  name  of  Mr.  Macrae  aa  a  rary 
iueoeaifU  practitioner  in  thoae  ooarti.  A  work  on  inaol- 
Tency  by  a  barriater,  whoae  constant  and  eiidnaiye  attand- 
anoa  in  that  tribnnal  moat  neeeaiarily  be  reoommendedbr 
experience  aa  well  aa  authoritr.  We  bare  looked  throon 
Mr.  Macrae's  book  with  the  foil  oonriotion  of  finding  tbia 
rxpeetation  realiaed,  and  we  are  bound  to  ear  that,  ao  fhr 
aa  the  learned  author  baa  been  able  to  adranea  in  tba 
axecotion  of  Ma  taak,  ba  baa  performed  it  in  tba  moat 
ereditaUe  manner.  TUs  work  ia  one  of  the  rary  beat 
mannab  we  bara  mat  with  on  inaolrency  practice."— S{o6e. 

"Tba  forma,  aa  addled  to  the  change  of  joriidiction, 
liata  of  face,  orden,  mlea,  and  atatutes,  reports  of  caaaa 
decided  up  to  the  preaent  time,  indnding  many  deeiriona 
hitherto  imreported,  mtut  render  this  book  the  "  Aroh- 
bold"  of  practitionen  in  the  Courts  of  InsolTenoy."— 
Mwnnng  AJ^eriittr^ 

Also, 

PART  V.of  COXMACRAE,  and  HERT8I.ErS 
Beports  of  COCNTT  COdBTS  CASES  and  APPEALS, 
including  Insolvency.    Price  Se.  fid. 

This  ia  the  autboriaed  Report  of  the  County  Courts,  and 
contains  every  case  decided  by  the  Superior  Conrts  re- 
biting  to  the  County  Courts.  Part  I.  to  IV.  may  still  be 
had,  price  Ss.  M.  each.    (To  be  continued  regularly.) 

K.B.  The  next  Part  will  complete  the  Oases  to  tba  close 
of  ffiliury  Term,  1861. 

Law  Tons  OfBce,  St,  Easex-street,  Strand. 
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_.  , at  Jwrek  <ad  odur  nobaidii Vto-  j 

(•i^  lij  ord«*  of  tlw  XzMoton  of  •  gtBtlaman  de- 1 

KSSB8.  DEBENHAM   and    STORr' 

__  «m  SBLL,  *«  tlwir  ROOMS,  Kiiw->tre«t,  Carent- 

Mrtten,  o>  TCE8DAT,  MAY  U,  •«  ^mln  for  Om 
?d»ek,  m  diapUr  of  mpcfti  JBWBL8  ud  BUOUTBBIB ; 
aatiwMuf  »  »pfeBd<d  DriHiMrtiad  opal  iMcklaM,  k  ifeh 
dHtar  bnUsnt  iweklaoe,  >  <la«  dragon  bncalet  Ht  «tth 
diMOomd*  and  »  large  drap  paari,  a  paarl  and  bnHialit 
iMsdet  of  the  ODini  paMcm,  a  brilliaat  and  rahj  biaee- 
Mi«l  traaapaKBt,  and  fi>nun(  at  jdcamim  a  plain  or , 
Ba^igne  brooofa,  a  ehaatolj  dea^ad  brilliant  chain  braea- 1 
IWmk  fine  opal  eeotre,  a  mEjr  braealet  enriched  with 
ttro  loitroaa  drop-ahsped  opak,  and  n  othera  in  Tarioaa 
dMIgnr,  nins  oroaaea  aet  with  opala,  mbiaa  and  brilliaala,  I 
liMw  pair  of  anmpCaoo*  brilliaat  top  and  drop  ear-rlnga,  i 
tkastenea  of  thepareatwator,  abtffliantUrd  and  flower 
pin,  an  emerald  and  pearl  pin,  aeta  of  pearl  and  brilliant 
ahbi  atoda  and  ImOiant  and  robj  waiatcoat  battona,  a , 
Inge  anerald  aelitaire  broaeh  in  the  EUaabeUiaa  a^le, 
ha  emer^  Seviftne  brooch  of  eqoaD^  choice  qnafitj, 
pefaial  other  brooche^  three  exquisite  Oriental  pearl 
«eddaoea,  one  with  brilfiant  anap,  a  large  eoral  aoite,  ]06 
oacata  of  rich-coloared  rsbiea,  174  carata  of  emeralda,  980 
miala,  92  Oriental  peerla,  aix  turqiuriae,  and  aereral  pnvela 
of  peridota,  chrjaohftea,  and  gamete,  onjx  beada,  two 
■imr  aalTera,  a  noble  eperene,  cake  baaketa  and  othOT 
plate,  17  attnir-boiea,aeTerar  of  which  are  matchleaa,  in* 
clodinf  a  Labrador  gold  box  aet  with  pearla  and  delicately 
inlaid,  and  an  antiqae  atone  box  with  sculptured  flowera,- 
beth  Dom  George  IV.'s  collection,  a  gold  box  with  Sgnrea 
of  Cnpida  in  mother  o'pearl  hj  Vallayer  anx  Oobeuns,  two 
gold  anniT-boxea,  unique  apeoimena  of  the  early  Gennan 
iSwainj^.  a  flne  old  piqn^  box,  gold  trinkets,  a  few  bronaee. 
and  china  jara  and  Taeea,  and  other  costly  clTecta,  well 
<WJI<hy  the  attention  of  the  nobility,  f^ntrr,  and  connois- 
aeon.  The  above  property  may  be  Tiewea  on  the  Satur- 
dnr  and  Monday  prerioua  to  the  aale,  and  catalogues 
obtained  (6d.  each),  at  OiaxiwiT's ;  and  at  the  officea  of 
the  Anctioneera,  King-street,  Corent-garden. 

i^OBTH  BRIXTON.— Leaaehold  House;  held  for  74  years, 
at  a  gronnd-reat  of  8Z.  lOa.  per  annum,  and  well  let  at 
tfl.  par  aannm  i  to  be  aold  by  order  of  the  Executora  of 
tba  late  Joaeph  Day,  eaq. 

Messrs: DEBENHAM  and  STORR wUl 
SELL  by  AUCTIOIf,  at  GAEBAWATS,  on 
ntlDAT,  MAY  14,  at  One  for  Two,  a  Terr  desirable 
ntOPERTY  for  inTestment,  being  a  leasehold  residence 
of  handsome  eleration  and  but  recent  erection.  No.  16, 
OfOTe-road,  North  Brixton,  containing  10  rooms,  and 
baring  good  front  and  back  gardens,  the  whole  in  perfect 
order ;  held  for  74  years,  as  abore,  and  let  to  R.  F.  Pries, 
«H.  merchant,  of  Mark-lane,  at  «6t.  per  annum.  The 
Talnahle  tonant'a  flxtorea  will  be  inolnded  in  the  purchase. 
-^Fartfionlara  may  be  obtained  at  Garraway'a ;  at  the  Swan 
ha,  Stoekwell;  of  T.  B.  Piktold,  Baq.  Bolieitor,  IB, 
llaeUenbnrgh-aquare ;  and  at  the  Auctioneers'  OBoea, 
Bnf-street,  Corent-garden. 


Ifiwm. 


BBOXBODRNE,  HBBT8.  —  Freehold  Resideuce,  with 
^eaaure-groouos,  and  a  small  Copyhold  Property, 
within  thirty-Uve  minutes'  ride  of  town. 

MESSRS.  DEBENHAM  and  STORR  are 
directed  by  the  Executora  of  the  late  John  Letta, 
MO.  to  SELL  by  AUOTION,  at  GAKRAWAY8,  on 
FRIDAY,  JUNE  6,  in  three  lota  (unlaaa  an  acceptable 
o9hr  for  the  whole  be  rarerionaly  made),  a  FREEHOLD 
PAMILY  RESIDBNOB,  with  possession,  and  baring  a 
ooaoh-house,  three-stall  stable,  and  charming  pleaanre- 
gromda,  bounded  on  the  aouth-eaat  by  the  New  Rirer, 
pleaaaotly  aitnate,  within  ten  minutea'  walk  of  the  Brox- 
bourne  railway  station ;  alao,  abutting  the  sana,  a  trian- 
gular Plot  of  Land,  with  frontage  of  233  feet  t«  the  Ugh 
road,  partioolariy  eUgitda  for  building  porpoaes ;  and  a 
oeaiortable  Dwelling-house,  with  gwden  and  orchard 
JW  feet  in  depth ;  let  at  a  low  rent  to  Mr.  Bell,  a  tenant 
of  tweaty-flre  yeara'  standing— deairahle  aa  an  inreatment. 
Bmboooiie  ia  sixteen  milea  flmn  toarn,  and  atanda  about 
nidway  between  Cheahunt  and  Ware,  on  the  Cambridge 
road.  —  Partieulata  may  be  obtained,  twenty-one  dayt 
before  the  aale,  at  Oarrawv'a ;  at  the  prineipal  inns  in 
the  neighbouring  towna ;  of  Jans  JoHimew,  Esq.  8ol> 
oitor,  130,  Chancerr-Iane ;  and  of  the  Anctioneera,  King^ 
aheet,  OoTent-garoen,  who  win  iaane  earda  to  Tiaw. 


Beoently  published, 

THE  LAW  and  PRACTICE  of  BENEHT 
BUILDING  SOCIETIES,  Termioatiag  and  Per- 
manent, and  of  FREEHOLD  LAIH)  SOCIETIBB,  with 
all  the  Casea  decided  to  thia  time,  Ralea,  Forma  of  Mort- 
ogea,  Pleadinga,  and  other  Mattera  and  Inatmotiona. 
By  JOHN  THOMPSON,  Eaq.  Barriater-at-Law.  Price 
H.  ad.  boards :  8s.  cloth  i  8a.  6d.  half-oalf;  10a.  6d.  calf; 
and  la-  extra  for  interieavad  oopiea. 

"  To  the  atatutea  and  to  the  deoiaioiia  (anch  aa  ther  are), 
iaoinding  the  daaiaiona  on  thoae  clauses  in  the  Flnendly 
Sooieties  Acta,  whioh,  aeaordias  to  the  latest  anthoritiea, 
are  ineorporated  in  the  Boilding  Booietiea  Act,  Mr. 
Thompson'a  hook  fhmiahea  a  guide,  of  which  there  was 
great  need,  notwithstanding  the  axiateneeof  aOorammant 
oAoer.  upointed  fin  the  enireas  parpoae  of  keeling  tbaae 
aad  similar  aooiatiaa  in  the  legal  path," — JwHsf . 

"  la  the  little  book  before  na,  Ur-  Thompson  has  sao- 
oaeded  in  folfllUng  (which  ia  not  often  done)  the  promiae 
of  the  title-page,  and  haa  praeented  to  the  pnbUe  a  voat 
a  otaplete  woric  npoa  a  nwat  important  aubiect." — Xanm^ 

*<  To  the  large  rlaat  of  penona  interested  in  build- 
iag  aad  sooietiea,  thia  ia  jut  the  aorl  of  book  wanted. 
The  oomplexitiea  that  were  beliered  to  exiat  in  oon- 
nexion  with  transactions  of  thia  nature,  disappear  be- 
fore the  explicit  treatment  of  Hie  subject  by  tae  author. 
To  hia  own  jndieioaa  remark*  are  superadded  explaoatoiy 
pnetioal  statement*  from  the  writings  and  speeches  ot 
ath*(*.  But  the  work  bears  the  stamp  of  the  highest 
legal  aatheritiaa;  upward*  of  one  hundred  caaes  and  ded- 
rioo*  in  matter*  rMating  to  anch  aocieties,  and  baring  a 
general  bearing,  will  render  the  work  a  ralnable  auxiliary 
io  ahareholden,  each  of  whom  ahoold  poatas*  a  eopy,"- 

London  i  Jojui  C>ocx>om,  Lxw  Turn  Office,  SaMX* 
itreet.  Strand. 


'm*^ri*p«blMied.?artXg.prfc)*«».6d-of 

CONCISE  PRECEDENTS  in  CONVEY- 
ANCING,  ad^ited  to  til*  preaent  state  of  the  Law, 
with  eopioas  Notes  and'  Instruationa,  and  indnding  evaiy 
kind  ofConTeyaoee,  Settlement,  Conditions  of  Sale,  Anee- 
aenta,  Ao.  Ao.  ^  WILLIAM  HDOHES,  Esq.  Bamstar^ 
a*-Law,  Author  of  "  The  Praotioe  of  Bales,"  and  "  Th* 
Practice  of  Moctgages."  DonUe  parts  are  now  published 
atfis.ad.  each,  on  the  lat  of  each  altemate  month.  lobe 
completed  in  3  Tola. 

Thia  work  ia  deaigned  to  aupply  to  the  Frofeaaion  a 
aeriea  of  usefhl  praotioal  precedenta.  Each  Tolume  will 
be  oomidete  in  Itaalf,  thua  aroiduig  the  objection*  that 
hare  been  made  to  pubheation*  in  the  -*^--'!— •  »'■— ~ 
Itepreoedenta  in  each  part  will  be  miae 
to  be  at  onoe  asailable  to  the  practitioner. 

CONTBHTS  OF  PAST  XIZ. 

36.  Appointment  by  testatrix  (a  widow),  nader  a  power 

contained  in  her  marriage  aettkinent,  of  freehold 
pn»er^  to  her  eldeat  aon  ia  fee,  and  of  copyhdd 
and  leaaehold  eatatea,  upon  irtut  for  her  four 
younger  ohQdren  abaolntely,  aa  tenants  in  common, 
with  croas  limitations  in  caae  either  of  them  should 
die  in  testator's  Ufetime,  or  under  the  age  of  twenty- 
one  years,  without  leering  iasue. 
at.  Will,  deriaing  real  property  to  deriseefbr  Ufe,  with  re- 
mainder to  trustees  to  preaerre  oontingent  remain- 
ders, and  with  power  for  derisee  to  appoint  the  pro- 
perty aaonnt  hi*  children  or  more  remote  iatue ; 
m  default  of  appointment,  amongst  all  his  children 
equally,  with  cross  Bmilations  to  the  surrivots,  in 
ease  of  the  death  of  any  ot  the  ohildreu  nnder 
twenty-one.  Prorisions  for  maintenance.  Bireo- 
tioda  that  unapp^ed  surplus  shall  be  iuTested  to  ao- 
cnmolate,  and  to  be  apphed  either  for  the  benefit  of 
children  during  their  minority,  or  paid  orer  to  them 
on  their  coming  of  age.  In  caae  derisee  for  life 
shall  leare  no  children  who  shall  surrire  testator 
and  attain  twenty-one,  then  ultimate  limitation  to 
the  teetatrar'a  right  heira.  Also,  power  to  ipant 
leases  at  raek-rent. 

37.  Bequest  of  one-third  of  raaidnary  estate  to  which 
teatator  is  entitled  under  the  will  of  a  deoeaasd 
imcle,  upon  trust  for  the  aeparate  oae  of  a  aiater  of 
testator  for  hfo,  with  power  of  appoinlinent  in 
farour  of  her  children;  and  in  delkult  of  appoint- 
ment, upon  tmst  fbr  her  children  ahaolutely,  and  in 
case  of  no  children,  to  go  to  teelator's  brottwr  ab- 
solutely. Proriso  for  determining  sister's  interest 
in  case  she  shall  marry  a  particular  person.  Dense 
of  premises  whieh  testator  holds  as  mortgagee  in 
poesession  in  fee,  and  also  of  the  mortgage-money 
to  his  brother,  subject  to  the  subsisting  equity  of 
redemption.  Bequest  of  a  bond  debt  for  7SiM.  due 
item  testator's  brother-in-law  to  the  wife.  Power 
for  trustees  to  defer  calling  in  debts  owing  to  tes- 
tator fh>m  his  brother-in-law.  Bequest  ox  residue 
between  testator's  brothar  and  sister  ia  equal 
sharsa. 

88.  Win  of  a  brewer,  by  which  he  bequeathe  hia  ahare  (oae 
moiety)  in  the  businsas  and  stock  in  trade  to  hiaaoo, 
and  appoints  him  aa  his  suooessor  in  the  partnership 
firm,  and  his  special  exeontor  aa  to  the  buaineaa- 

38.  Win  of  an  attomer,  in  which  he  bequeatha  hia  ahare 
(one  moiety)  of  tne  business  to  his  son,  and  appoint* 
him  as  his  successor  in  the  partnership  firm,  with 
power  to  adjust  aU  partnership  matters  without  the 
mterferenoe  of  the  executors. 

40.  Concise  forma  of  Tarioos  kinds  of  oonditiona,  adapted 

to  bequests  of  real  and  peraonal  estste. 

41.  Concise  forms  of  rariona  kinda  of  power*,  adaptad  to 

settiemeata  of  real  estate. 

43.  Wm,  limiting  legal  eatatea  to  each  of  teatator'a  son* 

aucoeaaiTely  for  life,  with  legal  remainder*  to  their 
first  and  other  sons  in  tail  general,  with  remainder  to 
trustees  during  the  life  of  each  of  testator's 
daughters  snccessiTcly,  upon  trust  for  her  aeparate 
uae,  with  legal  remainders  to  the  flrat  and  other 
eons  of  daughters  in  tail  general,  with  the  ultimate 
remainder  to  teatator'a  own  right  heirs. 

45.  WUl,  creating  a  rent.charge  tat  teatator'a  widow  for 

life,  and  limiting  a  term  of  1,000  yean  for  rairing 
poilioa*  for  younger  ohildtea.  Alaodsriae*  to  aae* 
ui  atriot  aatflaaient,  embnoiBg  th*  whole  line  of 
teatator'a  deaoendanta.  Appointment  of  three  pe> 
aonaaaprateototsof  tbe**Memeiit.  Foarertonae 
portion*  for  jounger  efaildran,  aad  alao  yearly  aum* 
for  thaar  mambsnaoee  aad  edncation,  with  proriaiona 
for  aurriaurahip  aad  accruer.  Power  of  adrance- 
ment  Off  younger  childi'en,  and  pronao  for  ceaaer  as 
tem. 

44.  Short  form,  eontaining  Hmitatton*  to  the  aame  affect 

*•  flio*e  IB  die  fineyiing  preoedent. 
40.  Wm,  limitfaig  eqnitaUe  eatate*  to  aU  testator's  sons 
sncceaahrely  for  Ufe,  with  legal  remainden  to  tiie^ 
flrat  uid  other  aona  in  tail  male,  with  equitable  re- 
mainders to  each  of  teatator'a  danghtera  sueeea- 
•irely  for  life,  with  legal  rnmaiadett  to  their  flrat 
and  other  aona  ia  tail  male,  wUh  nUimate  remainder 
to  teatator'a  right  heira. 

46.  Win,  deriaing  real  eatate  to  truateea  fbr  ninety-nine 

yeera,  if  teatator'a  daughter  shall  so  long  lire,  upon 
trust  for  her  eeparate  use  for  lifh,  totroMee*  to  pre- 
aerre contingent  remaindera ;  with  limitatioiis  to 
the  flrat  and  other  aona  of  daughter  in  tail,  wiUl  re- 
mainder to*an  her  daughters  a*  tennnt*  ia  common 
in  tail,  arith  croaa  remaindera  between  them,  with 
an  abaolute  power  of  appointment  in  tile  daajhter 
in  dabnlt  of  ner  leering  iaaua,  with  ultimate  Imita- 
tion to  her  in  fee. 

47.  Deriae  of  real  eatatea  to  traateee  daring  the  Htm  of 

teatator'*  niece  and  her  hiubaad,  aid  of  the  *ar- 
rivor,  upon  tmat  to  pay  them  the  rent*  and  pnrfUa. 
Power  Tor  wife,  after  the  deeeaae  of  eormor,  to 
*ppoint  real  eatatea  amongst  her  children,  and 
which.  In  defoult  of  appointment,  are  limited  to  her 
flrat  and  other  tons  saeeearirehr  in  tiilgenaral,  wilb 
liallar  Hmitatton*  in  fhronr  of  her  flnt  and  other 
daughter*,  with  remainder  to  teatator'a  nephew  for 
life,  with  Umitatian*  to  aU  hi*  sons  ■■  teianli  in 


ooaaaoa  in  tafl,  with  em**  ramaaader* 
them,  with  aiaikr  HmitatioM  ia  iaraar  at 
dao^ters;  with  ronuunder  to  tnietee*  dnriagfhe 
life  of  teetator**  niece,  tipon  tmat  (or  her  •*■*- 
lata  one,  with  similar  Kmitationa  ia  foatmr  ef  har 
aona  and  daaghten  a*  hefim  limited  to  tho**  of 
teatator'a  aepEew. 

48.  WiU,  br  *ki«^  f**^  -^  ptnenal  eatate  i*  liaitted  to 
trustee*  for  a  term  of  tweaty.one  years,  npen  tmats 
fsraniTWaalstiirn.thTpr'ffT^"^—''^-^-— *"  i'  I 
to  be  iarested  ia  leads,  wiiieh,  with  i,  mfcia  real 
aatacea  preriooaly  deriaed,  are  lianted  in  tnat  for 
teatatora  nephew  for  life,  arith  equitable  life  ealalaa 
to  Ua  flrat  aad  other  taossaoaaaanaly  bora  in  teata- 
tor'a lifatiBae,  withlegal  ramaanders  to  their  Sntaad 
other  aona  an**e**iTely  in  taSiaal* ;  with  lagalie- 
maindera  in  tail  male  to  flrat  and  other  aoaa  ef 
nephew  not  boni  in  teatatur'a  lifetime ;  mad  widi 
■imil*!.  Ifmitatinns  ia  faaour  of  first  end  other 
daughters  of  testator's  nephew,  as  are  before  cca- 
tained  with  respect  to  his  sons,  wliether  bom  in 
testator's  lifetime  or  after  hi*  decease. 

40.  Win,  by  which  a  testator  direeta  hii  personal  latati, 
and  the  rents  aad  pioAta  of  Ua  i*al  aslata,  to  aeea- 
malale.  and  to  he  iarested  in  laadsaslil  his  diiahtnr 
(an  only  child)  attaina  twenty-flsa.  Tbea  ^ob 
tra*t,aa  to  all  hia  real  estate,  ladafiagthoaapaw- 
iriaaaly  deriaed,  foe  bar  aeparate  ase  far  Mfia.  iri& 
limitatiffiia  to  bar  first  ana  ether  eoae  aaujujiaiiy 


in  teO,  aad  to  *n  har  daaghters  aa  t 
mea  in  tail ;  aad  in  osaa  or  daughter  dying 
isaae,  to  tsatator's  three  aistsrs  for  Kfo,  sa  ' 
in  common,  with  benefit  of  surrimsship  s 
eruer  ;  with  reauiader  to  te*t*tor's  brother  tat  Stt, 
with  similBr  Umitations  to  hi*  *oas  (ad  dcaahtata  ia 
taUaa  before  mentioaed.  Djieetjoaatho  fa^bln 
BhaUbe  broughtup  imdertheaopAiiiteBdcaeeof  teata- 
tor'a thiwe  BMtera,  with  whom  aha  ia  directed  to  re- 
side nntil  die  attaiaa  twen^-flre,  tinstai 
yearly  dlowance  daring  suchreskdenee. 
on  aktaiiiing  fourteen,  to  reoeire  a  yeariy  i 
for  poohet^money,  which  is  to  ianrrist  i 
until  she  attains  twanty-oae.  Pranriao  for  i 
limitations  to  daughter  in  oaae  of  ] 
without  oonaent,  or  any  peraon  I 
name,  or  of  a  pattianlar  aouniry, 
although  naturalised,  on  either  of  whk^f 
is  to  reoeiTe  a  small  tUe  annify,  paji 
for  her  separato  use,  and  the  aurpna  rente  to  I 
paid  to  the  peraooa  who  would  hare  been  « 
thereto  upon  her  deeeaae  without  iaaua.  Ai^ 
.  mentof  tisatatar's  si»tara  to  thegaai  tiiaakip  De- 
riae  of  trust  and  mortgage  eatatea,  and  i  Lfis\aaf  to 
the  other  usual  aad  proper  clanaea  for  oompletiBg 
the  win. 

50.  Deaiae  of  real  eatato  to  Uuataea  for  1.000  yeaia,  tat 

(he  purpoee  of  raiaiag  money  to  pay  debta  and  laga- 
dee  m  aid  of  the  peraonal  eatate. 

51.  Deriae  of  (Veefaold,  copyhcU,  aad  leearhnld  pmparigr. 

and  personal  eatate,  upon  Hurt  to  get ' 
eatato  and  (meat  in  lands. 


Keehddt 
are  settled  to  teatator'a  eldest  aon  for  life,  with  f- 
mainder  to  hi*  flrat  and  other  aona  bom  in  his  life- 
time, successiTely,  for  lilb,  with  Teowiader  to  Srat 
and  other  aona  snetxednly  In  tsil  male,  with  «e- 
mainder  to  flrat  and  other  aona  of  eldeal  son  not  bora 
in  teatator'a  lifetime,  saeoesatfdy  ia  tea  male,  with 
remainder  to  flrat  au  other  danghtera  of  eldeat  ana 
bom  in  teatator'a  lifolime,  with  remaiiider  to  her 
first  and  other  aona  ia  tail  male  with  remdnder  to 
flrat  and  other  daugfateis  of  eldeat  son  net  bora  in 
testator's  tUMime,  ia  taU  male,  with  similar 
limitstians  in  remainder  to  teatator'a  aeeosd  aoa, 
and  to  hi*  dangMer  aad  tlieir  i  tepee tii*  aea* 
and  daughters  ud  tiieir  isaae.  Cup  j  held*  ai« 
Hmited  to  second  aon  aad  hb  aoaa 
ters  and  their  ieaue,  npon  trnsta  eo 
with  thoae  preriousry  nadted  of  tbe 
property,  and  with  ttnilar  traats  in  rsaii 
tarour  of  teatator'a  daughter  and  her  iaaae,  i 
oepting  that  her  life  eatato  i*  limited  tohar  i 
n*e.  Aa  to  leaaehold  ealat**,  faniatae*  are  < 
to  pay  the  leauiied  not*  and  effect  reaewak,  i 
to  atand  poaaisaad  ayea  traata  [i  iiisiiiiadiag  a 
thoae  before  deebaad  of  eopyboldi.  Penoaa 
edato  to  be  inreetwl  ia  th*  pordiato  of  kad*  ta  be 
•ettled  to  (te  eepwato  aae  of  teatator'a  fliiMhtu 


IN- 


tnr  her  Ufo,  with  dniiar  Kautatlea*  ia 
eon*  *ad  daaghtsr*  *ad  didr  lame  **  berarc  aa 
laqieeting  the  i**ae  of  te*tat*r'*  dded  aoa, 
pr<m*o  for  diiMiig  ooprbdd  aad  laaaahdd  aa 
to  daughter  and  her  isaae  in  am  of  taat* 
aeeond  aon  or  U*  iaaaa  *nsii«aiHag  to  th*  del 
(keehsld  eetata*. 
E2.  CSansea  containing  Ufutfcluu*  for  tidal  or'*  wiAi, 

rectiona  that  chattela  ahaU  go  as  hair  looaa,  amd 
other  clanaea  conaaetedwlth  sdtlaeiiiat  cf  real  aad 
peraonal  eatato. 

COMPLETION  OF  VOL.  L 
Yd.  I.  may  now  be  bad  iinai|iliii,  piiqe  Sta.  doOi,  SB*. 
half-liiiaail,4aa.  bonnd,  with  aoorsoir*  tnsx. 
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ST 
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THE  LAW  TIMES. 


SATURDAY.  MAY  10,  1851. 

TO  READERS. 
Many  practitioners  having;  expressed  a  wish 
that  we  would  supply  them  with  an  Index  to 
the  subjects  of  cases  reported,  to  assist  them 
in  researches  during  the  progress  of  a  volume, 
before  they  can  obtain  the  general  index,  we 
have  determined,  to  accede  to  their  request, 
and  we  purpose,  as  the  most  convenient  in- 
terval to  |n«isut  such  an  index  in  every 
seventh  number  to  the  reports  contained  in 
the  previous  six  numbers.  The  first  of  these 
intermediate  indexes  appears  to-day,  and  we 
trust  that  it  will  be  found  to  afford  the  as- 
•tatance  desired. 


THE  ATTORNEY'S  TAX. 
Lord  Robert  Grosvbnor  baa  .renewed  his 
motion  for  the  repeal  of  this  tax,  but  vrith  no 
hope  of  present  success.  It  seems  to  have 
been  arranged  on  Monday  that  the  .  financial 
measures  of  the  session  are  to  be  accepted 
without  further  modification.  But  the  Income 
Tax  being  voted  for  one  year  only,  an  extensive 
revision  of  taxation  awnot  be  evaded  next 
year,  whatever  party  may  be  in  power.  TAen 
will  be  our  opportunity  and  the  time  to  use 
it.  To  put  forward  our  strength  now,  would 
be  to  waste  our  energies  without  a  chance  of 
•access.  It  is  right,  nevertheless,  that  the 
motion  shonld  be  made,  in  order  that  the 
Hoase  of  Commons  may  bear  our  grievance 
in  mind,  and  that  we  may  not  appear  to  have 
abandoned  our  own  moat  just  demand.  The 
time  cannot  be  far  distant  now  when  we  shall 
be  able  to  help  owtelves  and  fight  cmr  ow»  battle. 
A  general  election  ia  in  prospect.  Let  the 
Attorneys  be  but  true  to  themselves,  and  they 
may  command  success.  Let  tbem  make  the 
pledge  to  vote  for  the  abolition  of  their  impost 
8  condition  of  their  assistance  to  any  candidate 


of  any  party,  and  th«r  success  is  assured. 
Candidates  cannot  do  without  them  at  an 
election,  and  the  promise  of  a  vote  for  a  mea- 
sure of  snch  manifest  justice  cannot  be  deemed 
by  the  candidate  an  unfiur  or  unreasonable 
request  in  return  for  services  rendered  by  those 
who  are  seeking  redress  of  a  grievous  wrong. 


REGISTRATION  OF  DEEDS. 

Wk  are  informed  that  there  is  no  chance  of 
this  Bill  becoming  law  during  the  present 
session.  The  Committee  of  the  Lords  have 
rdected  so  much  of  the  plan  as  adopted  the 
tiwe  commutation  maps ;  and  that  being  the 
fonndation  of  the  scheme,  the  superstructure 
mast  fall  to  the  ground,  and  another  edifice  be 
erected  in  its  stead— a  task  of  no  small  diflS- 
cnlty,  and  which  the  Lords  are  not  likely  to 
accomplish  during  tie  reminder  of  a  session 
which  is  to  be  hurried  to  a  premature  close. 

The  plan  of  the  Commissioners  being  thus 
swept  away,  the  question  is  opened  anew,  and 
suggestions  may  be  serviceable.  We  have 
given  place  to  many,  but  all  proceeding  upon 
the  assumption  that  only  a  local  registry  can 
be  successful.  In  addition  to  the  registrars 
already  proposed,  other  correspondents  have 
suggested,  as  fit  persons,  the  magistrates' 
clerks,  who  have  also  the  advantage  of  small 
districts  and  of  being  lawyers,  while  it  would 
facilitate  another  very  desirable  object,  that  of 
freeing  them  altogether  from  private  prac- 
tice, and  enabling  them  to  be  sufficiently  well 
paid  for  the  combined  offices,  to  admit  of  their 
becoming  wholly  public  servants.  _  Another 
correspondent  proposes  the  remaining  Com- 
missioners of  Bankrupts,  bnt  they  are  few  and 
scattered.  Beyond  all  measure,  the  choice 
manifestly  lies  between  the  magistrates'  clerks 
and  the  county  court  clerks. 


LAW  OF  EVIDENCE. 

SiNCB  the  former  article  on  this  subject,  a  very  im- 
portant accession  has  been  made  to  the  ranks  of 
those  irbo,  with  us,  are  advocates  for  the  unlimited 
admission  as  witnesies  of  all  who  know  any  thing 
about  the  subject-matter  in  dispute,  whatever  may 
be  their  interest  in  the  issue,  leaving  it  to  the  jury 
to  determine  the  amount  of  value  that  is  to  be  given 
to  snch  testimony,  forming  their  judgments,  as  now 
they  are  obliged  to  do,  by  the  various  tests  of  exa- 
mination and  cross-examination,  the  manner  of  the 
witness,  and  the  probabilities  or  otherwise  of  the 
story  be  tells.  Having,  from  the  very  commence- 
ment of  our  editorial  labours,  maintained  this 
opinion,  in  opposition,  aa  we  are  bound  to  admit, 
to  that  of  the  majority  of  our  readers,  it  is  not  a 
little  gratifying  now  to  welcome  the  conversion  to  it 
of  so  high  an  authority  as  Lord  Denman,  himself 
the  parent  of  the  Bill  that  swept  away  all  other  dis- 
abilities of  interest  but  left  that  of  parties  to  the 
suit  still  existing,  because  at  that  time  he  did  not 
see  his  way  clearly  in  the  question,  and  had  not 
given  to  it  the  consideration  which  has  since  induced 
an  entire  change  of  opinion,  and  satisfied  him,  not 
only  that  the  admission  of  the  testimony  of  the 
parties  is  nnobjectiooable,  bnt  that  without  it  justice 
is  unattainable. 

The  letter  of  the  retired  Chief  Justice  is  subjoined, 
and  every  word  of  it  will  be  eagerly  perused  and 
pondered  upon  by  our  readers.  It  is  a  clear  and 
explicit  statement  of  the  arguments  that  hare  con- 
vinced him,  and  still  more  valuable  as  containing  the 
testimony  of  his  long  experience.  Leaving,  at  least 
for  the  present,  this  most  interesting  document  to 
the  calm  judgment  of  the  Profession,  let  us  now 
continue  the  argnment  we  had  commenced. 

We  have  shewn  that  remon,  apart  from  any  ex- 
perience of  the  matter,  decidedly  approves  the  recep- 
tion of  all  testimony  from  witnesses  able  to  throw 
light  upon  the  qnestion,  without  regard  to  their 
willingness  or  their  veracity,  leaving  its  worth 
to  be  determined  by  the  tribunal,  which  alone  is 
competent  to  form  a  judgment  firom  the  aspect,  the 
manner,  the  cross-examlDation,  and  the  probabilities 
of  the  story.  Let  us  now  see  what  experience 
teaches  us. 

It  most  be  steadily  borne  in  mind  that  the  prac- 
tice is  not  a  new  one;  it  is  not  one  of  which  no 
trial  has  been  made,  and  on  which,  therefore,  we 
have  nothing  bat  conjecture  to  guide  as.    Aheady 


it  exists  among  ns,  and  has  existed  for  oentnrier. 
Ih  England  there  are  jut  classes  of  trlbanals ;  to 
wit,  the  Equity  Courts,  the  Common  Law  Courti, 
the  Ecdesiastieal  Courts,  the  Crimhial  Coarts,  die 
County  Courts,  and  the  Magiatrataa'  Coarts.  To 
read  ^e  illogical  speech  of  the  Lord  Chancellor, 
and  the  petition  of  the  Inourporated  Law  Society, 
It  might  be  supposed  that  some  great  innovation 
was  contempUtH,  which  was  to  reverse  all  pre- 
vious experience  and  substitute  a  new  and  qoes- 
tionable  practice,  entirely  strange  to  the  laws  and 
CQStoms  of  English  coarts  of  justice.  Now,  would 
not  a  stranger  perusing  these  protests  be  amazed  to 
be  told,  as  the  truth  is,  that  in^re  out  of  these  tix 
classes  of  tribunals  the  practice  already  exists,  sad 
has  existed  for  centuries,  at  least  with  so  mach 
content  to  judges  and  suitors  that  not  one  of  them, 
has  ever  ao  much  as  proposed  to  change  it  ?  "Hvf 
mote,  that  In  the  very  court  over  which  the  Lord 
Chancellor  presides,  it  is  the  main  reliance  for  pro- 
curing the  facts,  and  that  every  judgment  tahieU' 
the  noble  lord  detiter*  it  aetually/omded  ignm  the- 
$e\f-$ame  specie*  of  teettmony  tehieh  he,  m  Mf 
ipeeeh,  deelaret  to  be  to  uiortMef  and  vntnut- 
worthj/  that  it  ought  not  to  be  admitted  ataUl 
The  practice  and  the  preaching  of  the  noble  lord 
are  altogether  at  variance.  His  conduct  eontradicta 
his  arguments.  If  that  testimony  is  bnt  one-half  aa 
dangerous  as  he  represents  it,  be  has  no  right  to 
place  any  reliance  npon  it  for  the  formation  of  hia 
own  judgments ;  nay,  he  is  fdling  in  his  duty  to 
the  tribunal  of  which  he  is  the  chief,  if  he  permits  a 
single  day  to  elapse  without  introducing,  and  then 
with  all  the  might  of  the  Government  urging  on- 
ward, a  measure  to  put  an  end  to  so  monstrous  a 
mischief,  by  excluding  the  evidence  of  parties  fa 
the  Equity  courts  as  it  is  excluded  in  the  Com- 
mon Law  courts. 

But,  except  as  shewing  how  little  worth  l». 
an  argument  when  the  practice  of  the  speaker 
is  in  opposition  to  it,  the  inconsistency  of  the 
Loan  Chancbllok  does  not  affect  the  actual 
question  at  issue.  The  imporUnt  fact  for  the 
reader  is,  that  there  are  six  classes  of  tribunals  in 
Enghind  ;  that  five  out  of  these  six  admit  the  testi- 
mony of  the  parties ;  that  they  have  never  raised  aa 
objection  to  %  nor  has  any  judge  or  practitioner  \o. 
those  courts  ever  proposed  to  abandon  the  practice 
and  adopt  that  of  the  Common  Law  Courts.  To  all 
reasonable  and  unprejudiced  minds  this  fact  will  at  . 
least  carry  this  conclusion ,  that  the  evils  predicted 
of  it  by  its  opponents  are  not  found  to  occur  in 
practice,  where  the  testimony  of  the  parties  is  already 
taken ;  for,  if  they  did  so,  that  practice  would  long 
since  have  been  denounced  and  abandoned.  That 
it  has  continued  without  objection  from  any,  if  not 
proof  of  positive  good  in  it,  is  decUive  evidence  of 
the  absence  of  positive  evil. 

"Ah!"  it  wW  perhaps  be  said,  "but  there 
is  a  difference  between  the  Equity  and  other  courts 
in  which  the  testimony  of  the  patties  is  received, 
and  the  Common  Law  courts.' 

We  admit  it,  most  fully ;  but  that  difference  is 
entirely  in  favour  of  its  reception  in  the  Common 
Law  Courts  and  its  rejection  in  the  Equity  Courts. 
In  the  former,  the  witness  is  subjected  to  personal 
and  public  examination  and  cross-examination,  and 
his  manner  as  well  as  his  story  is  subjected  to  obser-  - 
vation,  and  forms  an  element  mtceighingB.'ai  estimat- 
ing his  veracity.  All  the  testa  of  truth  are  applied  to. 
him.  Inthe  latter, he  is  subjected  only  to  an  examina- 
tion in  private,  by  questions  previously  prepared,  and, 
therefore,  impossible  to  be  adapted  to  circumstances 
as  they  may  arise  in  the  course  of  the  inquiry,  and 
with  ample  time  and  opportunity  to  frame  answers 
which,  if  not  positively  false,  may  be  a  suppression  of 
the  truth.  If  it  be  unsafe  to  receive  the  testimony 
of  parties  to  a  suit,  it  would  be  impossible  to  con- 
ceive a  method  of  taking  it  more  likely  to  render  it 
wortblea  and  to  encourage  perjury.  And  yet  would 
our  consistent  defenders  of  the  existing  practice  ex- 
clude the  testimony  taken  with  all  the  safeguards  of 
truth,  while  they  receive  and  act  upon  it  when  taken 
without  those  safeguards,  and  with  every  temptation 
offered  to  dishonesty.  Is  not  this  to  strain  at  the- 
gnat  and  swallow  the  camel  ? 

Bat  this  is  only  the  first  of  the  practical  contra- 
dictions into  which  the  objectors  fsll.  Let  the  reader 
who  has  yet  a  doubt  remaining  ponder  upon  these 
arguments  and  the  following  letter,  before  they 
resume  with  us  the  further  consideration  of  the  ques- 
tion next  week.  Its  vast  importance  to  the  ad- 
ministration of  justice  and  the  very  existence  of  the 
Common  Law  Conrts,  will  excuse  the  length  at 
which  we  are  treating  it. 

This  is  Lord  Dimman's  interesting  and  eoncla- 
sive  letter,  copied  from  the  Lev  Setietp  ■ — 


Digitized  by 


Google 


54 


THE  LAW  TIMES. 


[No.  429. 


LORD  DENMAN  ON  THE  EVIDENCE  OF 
PARTIES. 

TO  THB  EDITOB  Or  THE  LAW  RKVnW. 

Deab  Sib, — Being  still  disabled  Irom  attending 
in  mjr  place  in  Parliament,  I  request  permission  to 
make  Known  in  your  valuable  journal  my  senti- 
nents  on  the  important  Bill  now  pending  before  the 
House  of  Lords,  on  the  reception  of  the  eridenoe  of 
parties. 

In  the  outset,  however,  I  must  admit  Out  I  haive 
nojudidal  experience  to  report,  as,  indeed,  none 
can  exist  wi^  respect  to  a  system  which  has  not 
actually  been  tried:  my  only  title  to  be  heard  arises 
fiom  a  general  aoqnalntance  with,  and  much  con* 
aideration  of,  the  subject,  combined  with  an  ardent 
dedre  to  contribute  to  the  safe  improvement  of  our 
judicial  system.  I  have  fireqnently  discussed  it  in  a 
correspondence  with  Lord  Brongoam — have  urged 
and  sUted  all  the  doubts  which  have  occurred  to 
me,  as  to  the  expediency  of  the  change  proposed — 
and  have  ultimately  coma  to  a  clear  and  decided 
opiaion  that  that  change  will  be  beneficia],  or  rather, 
that  itis  nacesaarv  for  the  discovery  of  truth,  and 
the  promotion  of  justice,  and  will  greatly  tend  to 
]>revent  the  crime  of  perjury,  and  ulttmately  to  ex- 
tiiupiisb  unjust  litigation. 

To  enter  particularly  into  the  ai^^ment  would  be 
superfluous  and  almost  impertinent,  as  Lord 
Brougham's  siieech  is  before  thepublic,  and  will,  of 
course,  command  attention,  whoever  wishes  to 
enter  into  more  detuls  will  find  them  admirably  dis- 
cussed in  the  tract  of  my  friend,  Mr.  Amos,  illus- 
tnted  as  it  is  by  actual  experience  of  a  state  of 
things  perfectly  analogous  to  that  which  the  Bill 
eonteraplatee.  The  same  evidence  of  the  same 
experience  has  proceeded  bom  nearly  all  the  County 
Court  judges  who  have  enjoyed  the  same  oppor- 
tunity. I  would  further  mention  the  able  letter 
addressed  by  Sir  ErsVine  Perry  to  Lord  Campbell, 
which  seems  to  establish  the  same  oondnsion  both 
in  our  eastern  possessions  and  in  foreign  countries, 
where  the  practice  has  been  iutrodneedC  particularly 
in  the  courts  of  France. 

The  hope,  therefore,  may  be  confidently  indulged 
that  the  formidable  opposition  with  which  the  BiU  is 
menaoed  in  the  House  of  Lords,  will  be  removed,  as 
my  own  objections  have  been,  by  a  (ulkr  considera- 
tien  of  the  proofs  in  its  favour;  and  that  the  candid 
mind  of  {he  Lotd  Chanceller,  when  relieved  from  the 
immediate  pressure  of  overwhelming  duties,  and  free 
to  make  full  inquiry,  may  acquiesce  in  the  same  re- 
mit, at  which  so  many  of  his  friends  have  already 
arrived. 

The  evils  of  the  ancient  system,  which  excluded 
all  information  from  interested  witneeses,  were  glar- 
ing and  Intolerable  in  Westminster  Hall ;  and  I  am 
able  to  set  forth  some  monstrous  consequences 
arising  from  the  detsets  which  it  is  now  proposed  to 
remove.  Take  one  example.  The  plaintiff  is  the 
holder  of  a  bill  or  note,  wnich  the  defendant,  if  be 
signed  it,  is  liable  to  paj.  The  plaintiff,  though  he, 
anid  he  alone,  saw  him  sign  it,  cannot  g^<  the  fact, 
because  excluded  by  the  rule  of  law.  The  defendant 
is  protected  by  the  same  law  from  confessing  the 
fact.  On  the  trial,  recourse  must  therefore  be  had 
to  those  who  know  the  handwriting ;  hut  no  witness 
Is  at  hand  who  can  speak  to  it  with  certainty.  Ilie 
defendant  may  sit  in  court,  and  be  a  spectator  of  the 
plaintiff's  nouswt,  for  want  of  that  proof;  and, 
instead  of  assisting  him  to  recover  the  sum  which 
both  parties  know  to  be  due,  the  law  becomes  bis 
accomplice  in  convertinij^  his  creditor  into  a  debtor 
fortbeamount  of  costs  incurred  in  the  prosecution 
of  a  just  claim.  This,  which  would  hardly  he  believed 
if  it  were  not  conformable  to  constant  practiee,  is, 
periiaps,  the  extreme  case ;  but  the  de^reies  in  which 
iqjnstice  may  be  effected  by  this  operation  of  law  are 
innumerable.(a) 

I  shall  abstain  fVom  entering  on  the  utility  of  per- 
mitting a  defendant  to  be  personally  examined  in 
the  case  where  he  is  sought  to  be  defrauded  by  a 
forged  instrument,  or  where  Iiis  signature  may 
have  been  obtained  under  circumstfmces,  known 
only  to  himself  and  the  plaintiff,  which  diew  that  he 
is  not  liable,  &c. 

When  at  the  bar,  my  experience  as  an  arbitrator 
was  considerable.  I  have  no  impression  of  having 
ever  declined  to  examine  a  party  where  he  was 
thought  capable  of  giving  usefid  information.  I 
know,  as  the  result  of  inquiry,  that  this  n  now  fre- 
<(aently  the  case;  and  I  may  mention  tbi^  wlien 
sitting^  on  the  Bench,  I  liave  heard  tlia  witneeses  at 
fault  in  making  outjby  inference  some  decisive  fact 
known  to  the  parties.  I  have  frequently  recom- 
mended that  the  cause  should  be  referred  to  ariiitra- 


(a)  I  Tentiir«d,  when  at  the  Bar,  to  denonnoa  the  poe- 
■ible  triomph  of  thu  dishonest  sappresiion,  in  a  snort 
pamphlet,  pubhahed,  I  think,  in  18^  whiob  the  C!oramla. 
sioners  fbr  the  Aawndment  of  the  Law  printed  in  their 
minutes  «  my  evideno*.  Ereiy  saggeetioB  it  ooBtsuied 
hafi,  ilk  the  interral,  become  law,  except  the  correction  of 
this  defect,  which  Is  really  a  disgrace  to  a  oivQlsed  ooontiy. 
I  mediuted  an  Act  f<>r  empowering  Conrta  to  oall  on 
paitiee  whose  tigaatnie  appean  to  instrnmeots,  to  admit 
or  deny  it.  Bat  I  trust  the  necessity  for  snob  partial 
meaaore  will  be  snperaeded  by  the  compreheosiTe  eoaot- 
meat  under  oooaideratioa. 


tion,  for  the  single  purpose  of  subjecting  those  par- 
ties to  examination.  The  recommendation  was,  in 
no  instance  that  I  remember,  declined,  and  I  have 
never  heard  aay  oomplaint  of  tiie  conseqosBces. 

In  the  late  debate,  a  bint  was  thrown  out  that  it 
might  be  more  proper  to  call  for  the  opinion  of  the 
superior  jud^  on  the  Bill  than  for  that  of  the  gen- 
tlemen 'presiding  in  our  County  Courts.  But  it  is 
obvious  that  the  County  Court  judges  speak  of  an 
experiment  which  is  actually  and  every  day  passing 
before  their  eyes,  while  the  superior  judges  could 
only -report  a  speculation  of  their  own  on  a  state  of 
things  which  has  not  yet  presented  itself  to  their  ob- 
servation. If,  however,  it  should  be  deemed  ad- 
visable to  consult  the  judges  upon  the  Bill,  I  hope 
that  thoee  learned  and  excellent  men  will  be  found 
to  have  turned  their  minds  to  the  question^  and  are 
prepared  to  pronounce  a  judgment  upon  it.  I  am 
sure  that  their  suggestions  will  be  received  with  the 
utmost  respect  and  deference,  as  the  product  of  oon- 
sdentions  candour,  of  coltivatod  and  practised  intel- 
lect. Their  opinions,  to  whichever  side  they  may 
indine,  will  assuredly  be  supported  with  that  ralneas 
of  reasoning  and  explanationjfrhich  will  enable  Par- 
liament clearly  to  discern  their  import,  accurately  to 
weigh  their  value,  and  ultimately,  on  its  own  un- 
tmnsfBrable  responsibility,  decide  upon  them. 

The  delay  itself  may,  however,  produce  both  incon- 
venience and  injustice!  and  there  is  this  further  diffi- 
culty of  a  more  general  nature.  To  form  scheme* 
for  altering  the  law  is  no  part  of  the  judge's  vocation. 
They  have  sometimes,  to  my  knowledge,  felt  rather 
aggrieved  by  being  expected  to  have  done  so,  or  re- 
qnued  to  perform  that  task.  While  they  are  bound 
to  certify  their  practice,  and  would  receive  entire 
credit  in  repartinjg  it,  they  may  well  decline  to  ex- 
poand  tiieir  opinions,  or  even  to  form  any,  on  the 
prudence  of  reforming  it,  and  they  may  hesitate 
to  submit  tiieir  speculatioiis  to  contradiction  and 
criticism. 

The  lines  of  Horace,  hackneyed  by  frequent  quo- 
tation^ on  aoeount  of  their  true  and  ielidtona  de- 
scription of  a  certain  phase  of  human  nature,  are 
much  more  applicable  to  judges  than  to  literary  or 
theatrical  censors : — 

I    CUment  periisse  pndorem 
Oaasti  posne  patres,  «a  com  reprehendere  oonsr. 
Cam  graris  .Xsopni  quae  dootn*  Boeoias  esit  i 
vel  quia  nil  rectum  nui  quod  placnit  aibi  daonnt, 
Tel  quia  tnrpe  pntmnt  parere  minoribns,  et  que 
Imberbes  didicere  senee  perdenda  faten. 

Besides  the  constant  occupation  of  their  minds  in 
thehr  important  functions,  and  the  necessity  for  the 
undisturbed  ei^oyment  of  their  hard-earned  leisure, 
there  are  fedings  in  the  judges  which  must  ever 
strengthen  the  reluctance  to  assent  to  alteration. 
They  have  administered  the  law  as  they  found  it, 
with  impUdt  confidence,  and  even  veneration,  which 
unite  in  them  with  all  the  obvions  and  instinctive 
motives  for  abhorring  change.  It  is  painfU  to  con- 
demn the  past  and  present.  Even  if  they  concur  in 
the  projected  improvement,  they  had  rather  that 
others  should  be  tiie  persons  to  counsel  it.  What 
has  satisfied  mankind  so  long  may  be  su&red  to 
remain  during  their  time,  alas  I  too  short  at  the 
best. 

Some  of  the  chiefs  in  our  Superior  Courts  are  ad- 
vanced to  the  peerage  in  the  expectation,  possibly, 
that  in  Parliament  they  vrill  propose  a  remedy  for  the 
defects  made  apparent  to  them  while  presiding  over 
the  administration  of  the  law.  My  own  activity  in 
snch  legislation  has  not  been  excessive;  I  rather  blush 
for  the  Dttle  I  liave  attempted,  and  tiie  less  I  have  been 
able  to  do.  But  I  confess  I  have  felt  discourage- 
ment, regiet,  and  even  humiliation,  at  raeeiviBg  the 
answer  of  some  of  my  contemporaries  to  pointo  which 
I  have  thought  it  myduty  tolay  before  them: — "The 
prindple  is  perfectly  rignt.  I  cannot  answer  yoor 
reasoning  and  I  see  the  objection  to  the  present 
stete  of  me  law,  and  none  to  the  change,  except  that 
it  is  a  chan|;e;  yet  I  cannot, bring  myself  to  concur 
in  it."  It  IS  a  fact  on  reconl,  which  will  startle  ex- 
isting judges,  most  of  whom  probably  never  beard 
of  it  (as  I  am  now  travelling  forty  years  back),  that 
Lord  Ellenborough  announced  in  the  House  of 
Lords  the  unanimous  opinion  of  bis  eleven  brotlier 
judges,  that  it  would  be  wrong  to  repeal  the  law 
which  punished  with  death  a  larceny  to  the  amonnt 
of  five  shillings  in  a  shop.  The  oracle  had  not  been 
consulted ;  it  solemnly  volunteered  this  fearful  edict 
Perhaps  also  every  member  of  the  present  House  of 
Peers  will  be  astonished  to  hear  that  the  Bill  was 
for  that  time  rejected. 

I  cannot  forget  one  particular  fallacy  which  I  have 
frequentiy  observed,  which  tends  to  increase  tiie 
aversion  of  some  judges  to  change.  'The  system 
which  they  find  they  believe  to  have  been  established 
on  full  deliberation  by  wisdom  of  former  ages,  and 
hence  impute  to  all  innovators  the  arrogance  of  re- 
versing a  decision ;  whereas,  in  truth,  the  Hxistjnr 
Srstem  is,  for  the  most  part,  the  neglected  vnwth  « 
me  and  acddent;  drcumstances  have  prevented 
the  revision  that  is  now  taking  place;  and  the  ex- 
isting defect  has  only  been  left  uncuied  because  no 
deliberation  has  ever  been  had  upon  it 

The  reasons,  however,  on  which  the  present  law 


must  liave  been  founded,  frobaUy  stated  with  ill 
possible  force  in  judicial  Acts,  and  by  text  mitan  on 
the  law,  admit  and  require  fieeaod  carafiil  ^-^—'-i- 
tion.  Mr.  Amos  then  most  property  lays  befigte  w 
Chief  Baion  Gilbert's  deduction  nf  thn  rnln  tif  nhalin 
parties,  as  a  corollary  from  the  mle  axciiidipj|  k^ 
terested  witnesses,  beeaose  tiieir  testiniony  "cm 
never  induce  any  rational  belief."  Lord  Brqa^M^ 
from  the  greet  anthority  of  Lord  Chief  Joatioe  nd 
and  others,  proves  that  there  have  been  on  the  badi 
many  exceptions  to  the  adoption  of  this  doKma ;  and, 
indeed,  it  is  worth  while  to  conMder  wfaeUaeritli 
not  entirdy  vrithout  fionndatlon. 

On  whii  ground  is  the  asrutlon  wsnanfed,  ftat 
no  man,  speaking  with  tiie  bias  of  interest  oa  Ui 
mind,  can  speak  the  truth?  Hade  with  reapeet  l» 
oandves,  or  any  individual  of  oar  aegnaintsncst  H 
is  an  imputetion  as  fiUse  as  insoHiiig,  and  wtMdd  be 
rejected  witii  just  indignation.  Why  must  we  pro- 
noonee  omtelves  so  miicfa  more  vbtooas  than  the  rest 
of  mankind?  The  earlier  part  of  Mr.  Amosi's  treatise 
fiunishes  a  simple  and  lucid  nanative  of  tbe  ytlam 
cause*  which,  under  his  own  observation,  has*  ia> 
snred  the  triumph  of  candour  and  veracity  over  the 
principla  of  aelf-intereati  asid  I  have  •eUiaaB  leala 
oefenoe  for  mankind  from  on*  of  the  diarsea  moat 
eommonly  brought  against  it  more  ingenloos  or  mors 
just  than  that  contained  in  those  pages.  I  must  also 
bear  witness,  as  fSu  as  opinion  poe*,  tint,  Botwiili- 
standing  tha  frequent  oontnoietie*  of  teatimouy  ob- 
servable in  courts  of  jnstioe,  tlie  amount  of  wiHU 
falsehood,  undoubtedly  great,  i*  &r  leia  than  k 
generally  supposed,  (b) 

^  "  Ask  no  questions,  and  you  win  hear  no  Bes,"!! 
a  vemaculur  caution  often  administered  to  iaoam^ 
nient  inquisitivenees.  It  seeai*  to  me  to  tiemjiiise 
the  whole  argument  in  oppodtiea  to  this  BiL  Bat 
no  one  will  advise  us  to  pi^er  dai  kiwsa  to  li^*,  be- 
cause  the  latter  must  sosaeiimas  levaal  nniigmy 
objecte;  still  less  will  prudence  anggeatlaa  eatin 
abstinence  from  food,  though  that  is  the  only  parfert 
security  against  swallowing  poison. 

With  these  views,  wbidi  I  merdy  atat^  leaviai 
tha  aisnment  in  abler  hands,  I  givein  my  aiDiesMBto 
the  prtMiple  of  Lord  Brougham's  Bill,  and  raapac*. 
fully  tiins  tender  my  vote  for  its  farther  piogiew. 
I  remain,  dear  Sir,  very  tni^  yours, 

Pardoes,  April  21.  Dnniait. 


THE  LEGISLATOR, 
ittynrtol  9«;HinmM. 

PiraLIC  BUSINESS  TRANSACTED. 

BtLLB  BEAD  A  TttST  TWX. 

rem  on  Frooeedinn  before  JoitiMa,  Trslsad 
Appointments  to  (MBoei,  fte. 

Xondag,  Itttg  S. 
Ooanty  Ooorts  ftutker  Itztenaion. 

nxedis,  Jfajr  8. 
ApnprenKoee  to  Bea  Serrioe,  belaud.  Ho.  S 
Bridges,  Ireland. 

y»ifa««fnr,  JfiyT. 
Oonanon  lodging  Hoases. 

BIU.  BEAD  A  nOONV  «IIIB. 

Appoinbnents  to  Offloea,  Ac. 

PRIVATE  BUSINESS  TRANSJICTBD. 

BUXS  BEAD  A  THtBO  TIMB  AITB  FAaaiB. 

London  and  Blackwall,  &c.  Bailmv 
llayfleld  Baibny,  No.  2 
IConUands  Bailway. 

Jfewfay.JKivIv 
Bdinborgh,  Perth,  ftc.  Baflway 
Uweheeter  aad  Aahton  KawBoaA 
South  Devon  Bailway 

York,  Hewoaatia,  aod  Berwick  BaHwagr,  abaBdoaaCBt  of 
part 

Briton  Fenrr 'Docks  and  Buhraj 

Uinisten' Widows' and  Orphans'  FosdofFneCkaiAot 

Seottaad 
Beading  Waterworks. 

aESaiOKAL  PBUmO  FAI— a 
Far.  ITcm. 

247.  Bills— BniVandiiaement  of  Oopyfaolds,  Bo.  S 
2S«.    ~.     Appointments  to  Oflaei^  to. 
240.    —      HelropoHs  Water 
2t7.    —      Conntv  Ooarts  ftirthar  Ttrtensinn 
212.  OrrmmtsseriU— Bstfaaate 
240.  Navy— 8appl«Beata>7  Bstfaaal* 
83.  Local  Acts— Beports  of  the  Admirslty 
228.  Lights,  &c.  HnO— Betara 
220.  Tlnsndly  Bocietiea— BetoiB 
298.  Boman  Catbolio  Hianrohy— Copy  of  aa  Addraa* 
237.  Sewers— Copie*  of  Feee  and  Ourgaa 
239.  Head  Money— Aooouat 
234.  KilrashPnioa-Bapotttylb.La*** 


(»)  I  am  t«aqp«ad  to  wish  that  He.  ABaaCa  tne*  had 
ended  with  his  interesting  and  traJypUlosonhioal  iTiaiiiiist 
tioa  on  thia  theme,  ne  partieolarconstitiiBoa  t^Cbo^ 
Conrts,  with  the  ummtX  at  re— niaiaHoa  to  their  laahi— 
ofioara,  and  aome  other  matter*  of  whiah  ha  tnais,  nap 
be  very  9t  sobjecta  fbr  anfmadrerslott,  but  they  are  aot 
kfrwM  loA,  and  hardly  de**rv*  to  bold  a  pla**  la  aaik 
si^eriiir  ooaspaay. 
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Ml.  OlioTah  Bxtennon — Copt  of  «a  AAittm 

Mt.  Out  nut  Crown  Benta,  Irelud— Betorn 

tSS.  nunoe  Aoeoonts,  Clmw  1  to  8 

W.  ivrj  Fuel,  M*fo—Bt*am 

MO.  Crimo  mad  Ootnge  Act,  Ireland— Cop7  of  Baport 

SfiS.  Trmdo  and  Navigmtion — Aoooanta 

3S6.  PabUo  Income  and  Expenditure,  Balance  Sheet — 

Aoooont 
Ctga  of  Good  Hope,  EaAr  IrikMi  &o.— Oorreapondene*. 


HOUSE  OF  LORDS. 

K*ei*rKATioN  Bii.i>. 

TvM»AT, lf«r <>— Lord  FBVBsaBAiipreMatod 

•  petitioa  from  tba  MBcitan  raaidiiw  at  Witham,  ia 

Am  ooantr  of  tmtx,  Miinat  tiw  Rogbtrrthm  of 

AaMmnees  BflL— Lovl  mAvuFr  priwanted  a  amOar 


petitioa  from  die  ettemejis  of  Lancaahira,  in  whidi, 
neogti  the  petMioiiera  objected  to  a  eentral  and 
aMtropoUtut  legMatUm,  the^  adaittted  (be  pitypriety 
of  eatabliahing  a  leeil  regiatratien,  either  in  conntiee 
or  in  anion  diatricta. — Lord  C  AMrasLi.  admitted  tliat 
tUa  laMer  petitioB  came  from  a  very  intM  and  in- 
oMntial  body  of  meD,  ovt^  uewfUkeloai,  implored 
tlidr  lotdslii|M  not  to  listen  to  their  pnftr.  On  the 
esBtrary,  he  hoped  tiiat  they wonM  eoterwith  vigoar 
into  tiie  eonaideistion  of  tlie  Bill  wfaieh  he  had  mib- 
mitted  to  their  lordriiipa.  Hey  most  either  Imve 
one  iyitem  of  regiitoation  for  Englaad  and  Walea, 
or  hsfe  no  regiatmtion  at  aD.  He  had  hoped  that 
Us  BBI  wonM  hare  paaaed  without  ftnthcr  oppoai- 
tten.  It  had  Iwen  lead  a  second  tine  wMhoat  oppo- 
rition  in  tliat  Hense,  and  a  B31  for  a'similar  object 
Imd  also  ondergone  a  second  reading  in  the  House 
of  OonmoBs  Iset  session.  The  peuUuueis  mi* 
donl>tedly  were  respectable— indeed,  he  might  asy 
wmost  all  powerfnl— men ;  but  on  this  snbfeot  they 
OBght  not  to  be  listened  to  far  a  moment. 


oOBvietian  finr  drankeBness  therein  mentioned, 
amonnting  to  6s.  appear  to  have  been  correctly  im- 
posed. Tiie  fee  for  conTiction  it  paj^lt  the  mo- 
ment the  judgment  of  the  Court  u  pronounced,  and 
it  makes  no  mfierence  whatever  in  this  respect  whe- 
tlier  Ae  penalty  and  costs  be  paid  at  once  or  at  a 
subsequent  pmod. 

Tlie  power  of  giriog  oosts  in  all  eaiii  of  sommary 
oonTictwn  is  conferred  by  11  &  12  Vict.  o.  43,  s.  18. 
A  Magistkatxs'  Clekk  op  maht 

May  7, 1851.  Ybass'  btamdimo. 


HOUSE  OF  COVMOKS. 
oommr  ootots  mix. 
MoNDAT,  May  5.— On  the  metion  of  I<r.  J. 
WiLM AMS,  the  Cktanty  Cowts  Foithsr  Eztsuion 
BiU,  broogtit  from  the  House  of  Lords,  wss  read  a 
fast  tine,  and  oidend  to  be  read  a  sseood  tima  on 
te  14th  of  May. 

tAW  or  MORTlf  AIK. 

Tkibat,  Hby  2.— Mr.  Readlam  mored,  "To 
n«minate  the  Select  Committee  on  the  Laws  of 
Mortmain  : — Mr.  Headlam,  Mr.  Attorney-General, 
Lord  John  Manners,  Mr.  Hutt,  the  Eari  of  Arundel 
and  SoiTeT,  Mr.  Fitxpatricic,  Ilr.  Roundell  Palmer, 
Mr.  Heald,  Sir  Robert  Rsirr  Inclis,  Lord  Harry 
Tane.  Mr.  WQliam  MaishaU,  Mr.  Anstey,  Mr. 
Shaito  Adair.  Mr.  Hardcastle,  and  Mr.  Dmm- 
mond." — Mr.  HAifiLTOi)  snggested  that  some  Irish 
aoemben  should  Iw  placed  on  the  committee. — B(r. 
Hbadlau  legietted  the  suggestion  had  not  been 
made  before,  and  Tsaid  if  any  yacancy  occurred  he 
would  bear  tt  in  mind. 


THE  MAGISTRATE, 

ABS  PABOOHUL  ABS  UCSIOXFAL  LA-ffTSB. 

Tbk  3rd  section  of  the  Removal*  Act  renders 
immoveable  children  under  16,  residing  in  the 
VMish  with  step&ther,  stepmother,  &c.  In 
Reg.  V.  Overtttr*  vfhetdt,  17  LawT.  61,  two 
chJldtcD  who  had  been  resident  with  their 
•tqimoUier  wwn,  with  her  consent,  taken  into 
tbi  worichoasa,  iritidi  wh  sitMte  in  the 
pniah.  Thence  they  were  removed  by  order 
to  tb«  perrish  Of  their  settlement.  It  was  held 
that  this  residence  in  the  workhonse  was  nof  a 
reaidence  with  the  stepmother  so  a*  to  render 
th«D  irremoveabU  nnder  the  provisions  of 
Me.  S.  "  I  cannot  doubt,"  said  Lord  Camp- 
BK1.I.,  "that  thoee  children  were  removeable." 
And,  we  may  add,  nor  can  any  other  person. 
Km.  absnrd  efajection  raised  in  Rsgr.  v.  JaAo- 
UtaMto  nf  St.  Mtmriee,  17  Law  T.  26.  was  pro- 
parly  disposed  of.  Aju  order  of  maintenance 
of  a  lunatic  pauper  purported  to  be  made  bv 
two  justices  in  and  for  the  city  of  York.  It 
waa  objected  that  tha  order  called  it  the  city 
of  York  'oidy,  and  not  "  the  county  of  the 
citT."  Tha  Ganrt  held  that  it  would  triM 
judicial  aoHee  that  York  was  a  county  of  a 
city,  and  so  disposed  «f  the  sapient  objection. 
It  la  by  such  ^ibblaa  aa  theae  thatthe  law  is 
brought  into  contempt  and  the  lawyers  are 
viaited  with  eduHD. 

WKImtn  to  QBfnlV. 

Tk  reply  to  your  correspondent "  H,  P."  in  your 
last  >umber,  I  beg  to  obierre  that  the  cost*  of  the 


DRUNKENNESS  (21  Jac  1,  c.  7). 

"  H.  P."  appears  to  have  lost  sight  of  the  stat.  18 
Geo.  3,  c.  19,  ue  first  aectioa  of  which  prorides  for 
those  cases  where  the  statutes  have  omitted  to  au- 
thorise the  award  of  oosts.  PrcTionaly  to  the  pasnng 
of  that  Act  it  is  dear  that  a  justice  had  no  power  to 
sward  costs  nnleas  expressly  anthorised  by  statute. 
It  is  emially  clear  that  the  statute  of  Jantiee  oonteias 
no  sa<ai  authority.  If  the  present  case  has  lieen 
brought  within  the  statute  of  18  Geo.  3  by  the  de- 
fendant having  Iwen  ntmmoned  to  answer  the 
charge,  the  eonricting  justice  may  by  his  order 
(of  which  see  the  form  in  "Chitty's  Bom's  Justice," 
tit.  "Costs")  award  costs,  to  be  paid  bv  the  defend- 
ant, whidi  order  may  be  enforced  by  oistieas,  or  in 
default  by  imprisonment. 

The  valuable  Act  11  Si,  12  Vict.  c.  43,  by  sec.  18 
of  wliich  instiees  are  empowered  to  award  costs  in  all 
cases,  is  hardly  applicable  to  the  present  case,  iaas- 
muefa  as  it  is  tiiereby  enacted  that  such  costs  "slukll 
be  leoorerahle  in  the  same  manner  and  under  tiie 
same  warrenia  as  any  penalty  "  adjudged  to  be  paid 
by  the  conviction,  whereas  the  mode  of  recovering 
the  penalty  for  drunkenness  is  by  distress,  and  in 
deftnilt  by  pladag  in  the  stocks  (which  are  in  many 
districts  now  numbered  among  the  tilings  that  have 
been),  and  according  to  the  case  of  Reg.  t.  Barton, 
18  L.  J.  56  (M.C.),  a  conviction  aiiin^png  the  de- 
fendant in  dei^t  of  distress  to  be  placed  in  the 
stocks  until  payment  of  penalty  and  costs  wooM  i>e 
bad.  C.  H. 

The  report  of  the  General  Board  of  Health  on  the 
legislative  enactments  appearing  necessary  for  ex- 
tsoding  to  eountry  towns  powers  and  provisions 
aiulogous  to  the  Metropolitan  Interment  Act  has 
been  published.  It  quotes  a  great  mass  of  evidence 
accumulated  by  the  Inspectors  of  the  General  Board 
of  Health,  shewing  that  the  grave-yarda  of  country 
towns  are  in  general  in  no  better  condition  than 
those  of  the  metropolis,  and  that  the  pmctices  of  in- 
terment in  use  among  some  of  them  are  even  worse ; 
and  shewing  that  there  is  a  general  and  earnest  de- 
sire for  some  legislative  enactment  of  general  appli- 
cation, "which  shall  be  cheap,  efficadous,  and 
capable  of  granting  to  local  boanls  the  power  neces- 
sary to  close  all  otijecUonable  burial-grounds,  and 
purchase  ground  for  cemeteries."  The  Board  give 
tlieir  recommendations  in  the  shape  of  seventeen 
ceneral  condusions.  They  consider  that  where  a 
Local  Board  of  Health  ensts,  any  scheme  of  inter- 
ment approved  by  a  mqority,  under  the  requirements 
of  flie  Diseases  Prevention  Act;  siionld  lie  at  onoe 
enfoned  by  Order  in  Council,  airthorisin)^  the  Local 
Board  to  •PpJt  so  mudt  of  the  Metropolitan  Act  as 
is  suitable.  The  site,  plan,  diarges,  and  conditions 
of  the  oemetery,  should  be  subject  to  the  approval  of 
the  General  Board  of  Health.  When  the  cemetery 
is  in  operation,  the  Local  Board  of  Health,  or  a  local 
body  to  be  appointed,  should  be  the  sole  administra- 
tive authority  for  the  interment  of  the  dead ;  and  it 
should  be  unlawful  for  any  person  to  perform  any 
funerals  within  the  district  without  the  sanction  ol 
the  proper  authority. 

Dniing  the  year  1850  there  was  a  deereaae  of 
1.00(M.  in  the  expenditure  of  the  Bbmdford  Union  as 
compared  with  1849. 

FanNOLT  Societies. — Frooi  a  retam  printed  by 
order  of  the  House  of  Commons,  it  sppeus  that,  in 
1850, 1,000/.  was  aUowed  as  asalaryto  the  BegUtrar 
of  Friendly  Societies,  snd  200f.  ss  salaries  of  clerks. 
The  amount  of  fees  received  by  the  registiar,  and 
accounted  for  by  him,  was  672/.  3s.  od.  and  the 
amount  paid  out  of  the  Consolidated  Fund  was 
528/.  88.  MT  * 


JOrNT-STOCK  COMPANIES'  LAW 
JOURNAL. 

A  RAILWAT  company  had  entered  on  lands 
pursuant  to  the  85th  section  of  the  Consolida- 
tion Act,  and  made  the  required  deposit  and 
bond.  The  three  years  limited  bv  tne  123fd 
Mctioa  wtrt,  however,  permittea  to  axjpin 
withovt  tha  anwant  of  compensation  boiif; 
aseertaiBad,  and  tha  owner  brought  ejectmant. 
it  was  held  thatthe  owner,  having  neglected  to 
use  the  powers  given  to  him,  could  not  avail 
himielf  of  the  consequences  of  that  neglect;  and 


that  the  original  possession  by  the  company' 
having  been  lawful,  the  present  possession  was 
likewise  so,  and  therefore  ejectraent  could  not 
be  maintained.  (Armistead  v.  The  North  Staf- 
fordshire Railway  Company,  17  Law  T.  59.) 
In  the  same  case  the  Court  held  the  term 
"  (jsvta/ion,"  in  sec.  15  of  the  Consolidatioa 
Act,  to  mean  a  departure  from  the  line  of  nil> 
way  aehudly  laid  down,  and  the  meaning  of  tiia 
section  to  be,  that  the  actual  line  sl^l  not 
deviate  more  than  100  yards  from  the  Una 
delineated  in  the  parliamentary  plan.  It  was 
also  further  decided,  in  the  same  important 
case,  that  when  the  owner  of  land  bad  by 
notices  required  tha  company  to  take  the 
whole  parcel,  although  only  a  part  of  it  was 
necessary  to  it,  and  the  company  accepted 
it,  but  the  owner  afterwards  wished  to  retract, 
whereupon  the  company  took  possession  of  thei 
whole.  It  was  ju8ti6ed  m  doing  so,  the  owner 
being  bound  by  his  own  notice. 

Very  nearly  the  same  point  was  decided  also 
in  Woriley  v.  The  South  Devon  RaiUaay  Cam' 
panjf,  17  Law  T.  60. 

It  will  be  observed  that,  in  the  case  of  /Ami 
V.  The  Great  Northern  Railtpoy  Company,  17 
Law  T.  63,  the  C.  P.  has  also  ruled  that,  under 
the  circumstances  there  detailed,  and  which 
were  described  last  week  in  the  County  Courta 
Summary,  the  tiUe  to  "  tolls"  was  not  in 
question,  „__^_ 

WINDING  UP. 
Bx  parte  Heneney,  17  Law  T.  57,  was  decided 
long  since,  Irat  why  delayed  by  the  reporter  we  know 
noL  It  was  the  point,  since  so  often  litigated,  as  ta 
the  continued  liability  of  a  vendor  of  riiarea  after 
sale  of  them.  In  this  case  the  deed  of  settleeMnt 
required  tliat  the  transfer  should  be  signed  by  both 
parties.  A  fetlier  purchased  shares  in  his  sen's 
name,  whidi  was  inserted  in  the  list  of  shareholders  ; 
neither  fatiier  nor  ion  executed  the  transfer,  and  the 
son  iepndiated.|  This  wss  hdd,  on  sppral,  to  be  sat 
ittvsUd  transfer,  and  that  the  vendor  was  riglitly 
included  in  the  list  of  contributon'es. 

E*  parti  Preeee  andBvant,  17  Law  T.  58,  was 
the  first  case  that  has  come  on  for  decision  as  to 
catit.  It  was  one  of  those  cases  which  were  so  im- 
properly brought  under  the  Winding-up  Act,  and 
exhibits  in  a  remarkable  manner  the  monstrous  con-' 
sequences  of  using  that  costly  machinery  for  a  pur- 
pose to  which  it  was  never  intended  to  be  appUed. 
In  tUs  case,  as  in  many  others,  there  were  no  debt*, 
Imt  the  costs  of  winding  up  were  of  considerable 
amount.  The  lilaster  made  several  lists  of  contrl- 
bntories,  one  of  which  consisted  of  those  who  bad 
received  back  a  portion  of  their  deposits  from  the 
directors  on  the  cancellation  of  their  shares ;  ano- 
ther,  ef  transferees  of  shares  for  which  the  original 
allottees  bad  signed  the  deed ;  a  third,  of  share- 
holders who  had  paid  deposits  and  signed  the  deed  ; 
and  a  fourth,  of  those  who  had  paid  deposit  and  not 
signed.  On  these  the  Master  made  a  call.  It  waa 
now  objected  that  such  call  was  improper,  because 
it  was  made  to  provide  for  unascertained  costs,  and 
not  for  debts,  and  because  it  was  partial,  not  bdng 
made  on  all  the  eontribntories.  But  Vice-Chsn- 
cellor  Bruce  held  otherwise.  He  was  of  opinion 
that  the  Master  had  a  discretion  as  to  the  maaner 
and  amount  of  call,  and  that  in  this  case  be  had 
exerdsed  that  discretion  properly.  It  will  be  ob- 
served that  this  esse  involves  none  of  the  vsrions 
important  questions  that  are  depending  with  i«- 
speet  to  liability  to  calls.  Indeed,  it  would  sppear 
firom  the  report  that  the  real  objection  was  not 
taken,  namely,  tliat  inasmuch  as  each  contributory 
is  liabla  only  for  his  proportion  of  so  much  of  the 
debts  of  the  company  as  be  has  rendered  himself 
liable  to  at  law,  it  is  necessary,  before  a  call  can  be 
made,  that  tiie  debts'shonld  be  apportioned  and  so 
estimate  made  of  the  amennt  of  each  contributory 'a 
iadividaal  Uabilitr,  and  that  the  call  should  be 
made  for  that  only.  This  case  seems,  however,  to 
determine  that,  even  if  the  contributory  is  not  Uabls 
for  a  single  debt,  be  is  yet  liable  for  his  share  of  the 
costs,  a  consequence  so  palpably  unjust  that  it 
ought  to  undergo  fbither  cUscnssion. 

la  HoU't  ease,  17  Law  T.  59,  shares  had  been 
allotted  to  A.  as  agent  of  the  managing  director 
and  trustee,  who  could  not  bold  them  personally. 
The  directors  were  aware  of  this]  and  had  resetoJed 
the  allotment,  but  A.  executed  the  deed  in  respect 
of  those  shares,  and  be  was  hdd  to  be  a  contribn* 
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torr.  It  majr,  therefore,  be  taken  as  a  role,  about 
whuih,  indeed,  there  could  have  been  no  rational 
doubt,  that  a  ihareholder  cannot,  under  any  circam- 
•tanoei,  escape  the  responsibilitiea  to  which  be 
has  bound  himself  by  executing  the  deed,  except  by 
•  formal  transfer. 

In  Ex  parte  the  Bamet,  S^e.  Raitaay  Company, 
17  Law  T.  59,  an  attempt  was  made  to  draw  a  dis- 
tinetion  from  UpfiU'i  case,  that  in  the  latter  P.  C. 
was  placed  after  the  name  in  the  application  for 
iharei,  but  in  this  there  was  no  such  acknowledg- 
ment that  he  accepted  them  as  a  committeeman. 
But  Lord  Ckanwobtr  properly  held  it  to  be  a 
distinctioa  without  a  difference.  £.  W.  C. 


PROCEEDINGS  IN  WINDING  UP  DURING 
THE  WEEK. 
{Fnm  our  own  Seporitr,) 
Ai.1.  practical  proceedings  in  matters  of  winding 
up  are  at  a  stand-still,  the  Masters  having  deter- 
mined to  await  the  determination  of  the  Tarious 
Vexed  questions  under  the  Act. 

The  question  of  the  jurisdiction  of  the  Masters 
has  been  raised  in  two  cases  during  the  week,  and 
in  both  cases  orerruled,  with  notice  of  appeal  to 
the  Court.  In  the  first  it  was  contended  that  the 
Master,  under  the  66th  section  of  the  Act,  had  no 
right  to  call  on  a  trustee  or  contributory  to  pay 
into  court  any  moneys  that  were  not  in  hand  at  the 
date  of  the  order  to  wind  op  ;  and  in  the  second 
case  it  was  contended,  in  opposition  to  an  applica- 
Gon  of  Mr.  Selwyn,  Re  The  Royal  Bank  of  Am- 
tralia,  to  have  access  to  the  books,  in  order  that 
creditors  might  better,  prepare  a  pedigree  of  their 
daimi,  that  creditors  for  whose  benefit  the  Act  was 
not  intended,  had  no  right  or  title  to  this  privilege, 
.  and  jhat  if  granted,  it  was  only  arming  them  with 
weapons  against  the  contributoriei,  who  ought  to 
be  protected. 

Calls  in  some  instances,  where  the  contribntoriea 
do  not  consist  of  what,  in  winding-up  parlance,  are 
called  "good  men,"  are  very  inadequately  re- 
sponded to.  The  call  of  21.  per  share  in  the  Inde- 
pendent Assurance  Company,  which  was  to  bare 
prodaoed  upwards  of  2,000<.  only  brought  in  500/. 
The  consequence  is,  that  another  call  is  necessary, 
which  will  have  to  be  levied  again  on  those  who 
could  and  were  yrilling  to  pay,  the  insolvents  escap- 
ing icot-free.  It  is  found  very  necessary  in  these 
matters  of  call,  to  resort  to  compromise,  but  at 
present  in  only  two  companies  has  it  occurred 
that  the  harsh  processes  of  attachment  have  been 
«esortedto,  or  incarceration  ordered. 


consideration  of  the  list  of  provisional  committM> ' 
expunging  the  names  of  Dr.  Marsden,  Mr.  Addis, ' 
and  others,  for  want  of  conclusive  evidence. — Daiiir , 
Newi. 

BAnaADOss  Railwat. — On  Friday  a  meeting ' 
was  held  in  this  matter  before  Master  Blunt,  to  take 
steps  to  call  on  the  directors,  for  whom  Mr.  Glasse 
appeared  as  counsel,  to  account  for  the  deposits  re- 
ceived by  them,  amounting  to  between  9,000/.  and 
10,000/.  Mr.  Roxburghe  appeared  as  counsel  for 
Mr.  Ainger,  the  official  manager,  and  gud  the  direc- 
tors had  received  1/,  per  share  deposit  when  they 
were  only  entitled  to  receive  28.  6d.  per  share.  The 
proceedings,  after  some  evidence,  were  adjourned 
for  want  of  the  necessary  documents. — Timet. 

London  and  Bikminohau  Extension  Rail- 
way.— On  Tuesday  further  undisputed  claims  to  the 
extent  of  between  500/.  and  600/.  were  brought  in 
by  Mr.  Crovsdill,  the  official  manager. — Daily  Newt. 

RoTAL  Bank  or  Axtstealia.  —  On  Thursday 
Mr.  Selwyn,  with  Mr.  Dobie,  for  a  large  number  of 
creditors,  applied  to  his  Honour  Master  Richards 
to  be  entitled  to  inspect  certain  boolcs  and  papers  in 
the  possession  of  the  official  manager,  to  enable 
them  to  classify  the  claims  of  creditors.  Mr.  Leach, 
of  the  firm  of  Farquhar,  Johnstone,  and  Leach, 
strenuously  opposed  the  application  on  behalf  of  a 
large  body  of  the  shareholders,  contending  that 
under  the  Act,  which  was  not  for  the  benefit  of 
creditors,  the  Master  had  no  jurisdiction  to  do  so, 
and  that  it  would  be  armine  the  creditors  with 
weapons  against  the  shareholders  to  grant  the  ap- 
plication. After  considerable  discussion,  Mr.  H. 
Harris,  for  the  official  manager,  offering  no  objec- 
tion, his  Honour  granted  the  application,  and  Mr. 
Leach  gave  notice  of  appeaL 


DiBBCT  Chichkstsh  and  Pobtsuouth  Rail- 
■WTAT. — On  Saturday,  before  his  Honour  Master 
Richards,  the  cases  of  the  managing  committee, 
Messrs.  Clarkson,  Chapman,  Mountague,  and 
Stevenson,  were  gone  into.  Mr.  Mogenie  appeared 
for  the  latter,  and  Mr.  H.  Harris  for  the  estate.  The 
evidence  of  these  gentlemen  went  to  shew  that  the 
payment  of  lOs.  per  share  on  their  shares  was  not 
in  the  nature  of  a  deposit,  but  a  contribution  to  pay 
off  expenses.  It  was  agr^  that  at  the  next  meet- 
ing, on  Thursday,  the  case  of  the  other  members  of 
the  managing  committee  similarly  situated  should  be 
taken. — DaUy  News. 

DtaaoT  West-End  and  Croydon  Railwat. 
— On  Saturday  a  claim  for  779/.  on  the  part  of 
Messrs.  Lloyd,  the  advertising  agents,  was  brought 
in  by  Mr.  Roxburghe  and  Mr.  H.  Harris,  to  be 
considered  before  his  Honour  Master  Tinney,  who 
has  appointed  a  day  to  go  into  the  matter;  the 
■  Claimant  alleging  on  affidavit  that  two  of  the 
managing  committee  have  by  their  acts  rendered 
themselves  liable  to  pay  it. — Daily  Newt. 

Independent  Assurance  Coiipant.  —  On 
Saturday,  before  Master  Tinney,  Mr.  Hutton,  for 
whom  Mr.  Roxburghe  appeared  as  counsel,  inti- 
mated that,  in  consequence  of  the  call  of  21. 
already  made  baving;  been  very  inadequately  re- 
sponded to,  it  would  be  necessary  to  make  another 
of  like  amount  to  defray  the  outstanding  liabilities. 
— Daily  Newt. 

STArroaDSHiRE  and  Shropshire  Railway.— 
On  Tuesday  Mr.  Stanway,  formerly  secretary  of  this 
company,  was  examined  at  length  before  (Master 
Richards,  by  Mr.  Daniel,  counsel  for  Mr.  Archibald, 
and  by  Mr.  Roxburghe,  counsel  for  Mr.  Hutton,  the 
official  manager.  The  witness  declared  that  Mr. 
Archibald  was  authorised  by  the  finance  committee 
at  the  period  to  remove  the  funds  from  the  Com- 
mercial Bank,  to  avoid  an  anticipated  attachment 
Mr.  Daniel,  under  the  6Cth  section  of  the  Act,  ob- 
jected the  Master's  jurisdiction  in  tiie  matter  of 
making  any  order  on  Mr.  Archibald  to  pay  the  money 
into  Cooit ;  but  the  point  was  overruled. — Daily 
Ifewt. 

Mbtbopolitan  Railway  Junction. — On  Tues- 
day Master  Kindefsley  proceeded  with  the  farther 


PETITIONS.  ORDERS,  MEETINGS,  AP- 
POINTMENTS.  CALLS,  &c. 

[Annonnoed,  issued,  and  made  daring  the  put  week.] 
Cmeral  Oommtmon  Skip,  Loan,  andjMuranee  Oompat^. — 

Call  of  S/.  per  share  on  aU  ootttribatoriesin  Clan  1,  on 

May  14. — Home. 
Patent  Elaitic  PavemnI  and  Xampfuttam  Cbaipaity.— To 

make  oall  of  31.  per  share  on  all  oontribntoriea,  on  May 

30.— Tinney. 
Sea,  Pire,  X(/ii  Aenranee  Sotiefy.—To  settle  list  of  con- 

tribntoriefl.  on  May  81. — ^Tinn^. 
Laneatkirt,  Chetkire.aniSlni^jrMire  Juneflo*  XaUmayt— 

To  settle  list  of  oontributoriu,  on  May  80.    Blunt. 


that  lie  iUls  to  realise  \i»  daims,  and  that  il  Sw 
principle  of  all  the  cases." 

It  was  also  ^eld,  in  the  same  case,  that  nmpla. 
contract  creditors  who  had  acquired  a  rig:fat  to 
marshal  will  be  affected  by  the  Statute  of  Limitatioa 
as  if  they  were  the  apeieially  creditors  in  wlioie 
places  they  stand. 

REGISTRATION  OF  ASSURANCES. 

TO  THE  EDTTOR  OP  THE  LAW  TIMES. 

Sir, — It  would  be  well  if  all  your  correspondeats 
were  to  follow  the  wise  and  sensible  principles  lad 
down  in  your  leading  article  of  Saturday  last,  be- 
cause then,  in  advocating  any  system  at  plan  they 
would  disdiarge  their  task  in  a  manner  calculated  to 
secure  respectful  consideration  even  from  parties 
who  hold  different  views.  I  very  much  regret  to  see 
a  letter  signed  "A  Country  Solicitor,"  at  p.  40  of 
your  journal  (who  seems  to  confound  regitlrart 
of  birtht  with  the  tuperiniendent  ngistnn,  the 
former  class  of  officers  never  having  been  mentioned 
or  contemplated  by  any  one  in  connection  with  the 
registration  of  deeds).  This  letter  contains  the  ibU 
lowing  ttarlling  sentence :  "  Probably  you  are  not 
aware  that  out  of  twenty  registrars  of  births  in  the 
provinces,  about  nineteen  are  illiterate."  It  is  quite 
evident  that  this  country  solicitor,  if  a  county  dm, 
is  not  a  superintendent  registrar,  and  has  no  know- 
ledge of,  or  acquaintance  with,  the  general  character 
of  these  registoais,  and  I  b^  to  refer  him  to  fiie 
official  list  of  superintendent  registrars  and  registrars 
of  births,  deaths,  and  marriages :  he  will  find  that 
even  the  latter  officers  are  all  either  public  otSweia 
connected  with  the  union,  or  respectable  tradesmen, 
and  some  solidtors,  surgeons,  solicitors'  clerks,  &e. 
hold  the  office  of  registrars.  Amongst  our  own  Pro- 
fession your  correspondent  would  now  and  then  find 
some  nervous  old  gentlemen  of  the  kind  he  paints 
out.  I  know  some  among  attorneys  in  town  and 
country.  But  it  is  hardly  possible  for  a  thorougUy 
inefficient  person  to  escape  the  vigilance  of  die 
registrar-general's  notice,  and  the  visits  of  his 
inspectors. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

It  was  provided  by  one  of  the  eonditiont  qf  tale 
that  the  vendors  should  not  be  required  to  produce 
any  deeds,  &c.  not  in  their  possession,  and  that  idl 
deeds  of  covenant  for  production,  &c.  which  the 
purchaser  should  require,  and  all  searches,  &c.  and 
all  costs  incidental  thereto,  should  be  at  the  expense 
of  the  purchaser.  It  was  hdd  that  this  condition 
threw  on  the  purchaser  the  risk  of  obtaining  cove- 
nants to  produce  from  parties  who  had  possesdon 
of  some  of  the  deeds  necessary  to  establish  the  title, 
and  that  their  refusal  to  enter  into  such  covenants 
did  not  entitle  the  purchaser  to  resdnd  the  contract 
and  recover  back  his  deposit.  (Gabriel  y.  Smith, 
17  Law  T.  61.)  This  case  should  be  noted  in  the 
margin  in  the  new  edition  of  Hughet't  Practice  qf 
Salet,  Where  the  chirograph  of  a  fine  had  been 
acddentally  destroyed,  the  Court,  in  Re  Nicholat, 
17  Law  l:.  64,  refused  to  order  the  Master  to 
amend  the  record,  so  as  to  place  parties  in  the 
same  position  as  before. 

The  case  of  Bllardy.  Cooper,  17  Law  T.  67,  is 
an  extremely  interesting  and  important  one  on  the 
marshalling  of  assets,  where  a  devaitavit  had  been 
committed  by  the  executor.  It  was  first  a  decision 
of  the  Ex.  in  equity  (in  Ireland),  afterwards  con- 
firmed on  appod  to  the  Lord  Chancellor,  and  in 
the  report  the  judgments  of  the  Court  below  are 
given,  because  they  review  with  great  learning  and 
acumen  the  entire  law  on  the  subject,  and  therefore 
will  be  ina^ctive  to  the  reader.  The  case  itself 
may  be  bnefly  stated.  At  the  time  of  testator's 
death  there  were  ample  foods  to  satisfy  all  the 
creditors  ;  but  the  executors  wasted  one  portion  of 
the  personalty,  and  afterwards  applied  the  residue 
of  it  to  payment  of  the  specialty  debts.  It  was 
held  that  this  did  not  deprive  the  simple  contract 
creditors  of  thdr  right  to  marshal.  "  The  prin- 
ciple," said  FxNNEPATHER,  B.  "  is  this,  that  if 
the  spedalty  creditor  exhausts  the  fund  to  the  pre- 
judice of  the  simple-contract  creditor,  this  latter 
shall  stand  in  his  place  ;  that  is,  if  he  exhausts  the 
assets  to  the  prejudice  of  the  simple-contract  cre- 
ditor at  the  time  he  is  paid,  or  in  other  words,  if  at 
that  moment  he  leaves  enough  to  satisfy  the  simple- 
contract  creditor's  demand,  then  the  Utter  has  no 
right  to  complain,  for  it  i«  by  bit  own  negligence 


it  was  never  proposed  that  the  registry  should 
be  kept  at  a  treacle  shop,  or  by  these  registrars,  but 
by  the  superintendent  registrars,  at  the  dittriet 
remitter  office,  I  will  pass  by  his  observation  on  tins 
point,  and  remark,  that  although  a  considerabie 
majority  of  the  last-named  officers  are  solidtors,  its 
by  no  means  invariably  the  case.  Some  are  respect- 
able tradesmen  of  the  first  class;  but  all  are  conqietent 
or  they  would  soon  be  sent  to  the  right-about.  The 
county  clerks  are  all  professional  men,  and  certaiidy 
upon  this  ground — and  after  reading  your  artidfr— 
on  the  whole  they  strike  me  as  being  the  fittest  kr 
the  duties  of  registration  of  legal  instruments.  If, 
however,  the  duties  of  registration  should  be  devolved 
on  these  officers,  accompanied  by  the  condition  that 
they  cease  to  practise,  very  few  of  them  could  take 
it,  unless  such  a  salary  were  given  as  we  could  hardly 
expect  in  some  districts,  where,  perhaps,  the  county 
clerk  only  realises  from  20/.  to  30/.  per  annum  by  Ua 
fees,  and  the  registration  would  be  in  proportion. 
I  am.  Sir,  yours,  &c. 
A  CoiTNTRY  Solicitor,   also  a  Covntt 

Clerk    and    Supkbimtkkdbnt    Bs- 

oistilak. 
April  28.  , 

PRACTICE  AS  TO  TITLE-DEEDS. 

TO  THE  EDITOR  OP  THE   LAW  TIMES. 

Sir, — Will  any  of  your  correspondents  inform  me 
whether  it  is  the  practice  for  a  vendor  to  retain  deeds 
that  have  been  enrolled  pursuant  to  Act  of  I^i^ 
ment,  such  as  bargains  and  sales,  deeds  for  bairiag 
entails,  &c.  where  they  relate  o>Uy  to  the  land  soidT 
Even  if  such  deeds  can  be  considered  of  record 
(which  is  more  than  doubtful),  and  the  pnrchuer, 
therefore,  on  account  of  the  decision  in  CamahtU  T. 
Campbell,  not  entitied  to  attested  copies  u  them, 
when  retained  as  relating  to  unsold  property  of  the 
vendor,  it  does  not  seem  reasonable  that  the  vendor 
should  refuse  to  give  them  up,  simply  because  they 
are  of  record,  when  they  do  nof  relate  to  unsold  pn- 
perty.  Sir  E.  Sugden  (Vend,  and  Porch,  llth  e£t. 
p.  476)  says,  "  In  some  caseaa  purchaser  can  obtain 
attested  copies  of  instruments  on  record,"  as  when 
the  vendor  procures  an  attested  copy  of  an  instil- 
ment on  record  for  the  purpose  of  examination  with 
the  abstract,  "  the  purchaser  is,  of  course,  entitied 
to  it  on  the  completion  of  the  puicha^."  On  die 
same  prindple,  in  my  view,  is  a  purchaser  raititled  to 
have  the  poasesdon  of  such  deeds  as  I  refer  to. 
I  am,  Sr,  yours,  &c. 

H.I. 

REGISTRARS  OF  DEEDS. 

TO  THE  EDITOR  OP  THE  LAW  TimS, 

Sir, — I  have  observed,  in  a  recent  numbo'  of  <be 
Law  Times,  a  recommendation  from  you  of  the 
parties  most  eligible  for  the  office  of  rtfit' 
should  it  be  dedded  upon  to  adopt  provincial  in. 

of  a  central  registration.    I  think  there  is  ona 

of  men  tiwt  yon  have  overlooked,— I  allude  to  tfac 
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'  derks.  Thair  districti  an  eo-extendre 
ths  County  Court  district* ;  they  ue,  for  the 
meet  part,  selected  firom  those  members  of  the  Pro- 
fsSBon  that  the  country  gentlemen  employ ;  and.  as 
•  mle,  I  think  you  will  find  in  most  districts  that  the 
derk  to  the  magistrates  has  the  principal  share  of 
the  conveyancing  business.  On  the  other  hand,  it  is 
DOtorioos  that  the  appointments  of  the  deiks  to  the 
Connty  Courts  have  been  jobs.  I  know,  myself, 
sereral  instances  where  the  jadge  has  appointed 
some  friend  as  his  derk  for  the  whole  district.  Tlie 
derk  has  provided  s  substitute  in  each  town,  by 
irtiom  the  labour  is  performed,  and  the  clerk's  situa- 
tion is  little  more  than  a  sinecure.  The  deputy  is, 
of  course,  one  who,  from  the  remuneration,  most  be 
sdected  from  the  lower  ranks  of  the  l4t>feasion. 
J^nd  I  submit,  therefore,  that  they  are  not  the  men 
ti  be  selected  as  the  depositaries  of  the  real  property 
tnnsactions  of  the  country. 

I  am.  Sir.  yours,  &c. 

An  Old  Sobsckibkb. 


REGISTRATION  OF  SEEDS. 

TO  THB  BDITOB  OP  THB  LAW  TIMBS. 

'  StB, — Will  you  allow  me  a  short  space  in  your 
columns,  to  suggest,  as  a  substitute  for  the  proposed 
adieme  of  registration,  a  plan  which  wiU  effect 
erery  useftil  object  of  the  new  Bill  ?  What  I  propose 
is,  a  plan  of  registration  neither  at  a  central  nor  a 
local  office,  but,  if  I  may  so  call  it,  regulration  upon 
the  tiUt-detd  Hte(f,  to  be  simply  effected  by  a 
memorandum  or  memorial  signed  and  attested, 
stating  diortly  the  contents  and  purport  of  every 
new  &ed  or  instrument,  which  memorial  should  be 
indorsed  upon  the  last  existing  deed,  or  the  deed 
upon  or  out  of  which  the  purchase,  mortgage,  or 
other  transaction  arises,  such  indorsement  to  be 
notice  to,  and  taken  adversely  against,  the  holder  of, 
and  all  persons  claiming  under,  the  deed  upon  which 
the  memorial  is  indorsed. 

I  am  Sir,  yours,  &c. 
58,  Cheapside,  May  5, 1851.  S.    T. 


SMtont  to  €)iur((«. 

COUNTING  FOLIOS. 
I  beg  to  refer  your  correspondent  "Constant 
Reader,  who  in  No.  422  of  the  Law  Times  asks 
for  information  as  to  the  mode  of  counting  figurei 
in  deeds  in  ascertaining  the  amount  of  progressive 
duty  payable,  to  the  case  of  Lord  Dudlty  ana  Ward 
▼.  Robim,  3  C.  &  P.  26,  where  it  was  held,  that  each 
figure  is  to  be  counted  as  one  word.  C.  U. 


that  the  premiums  received  during  the  first  twelve- 
montiis  amounted  to  1,228<.  This  amount  would 
have  been  larger,  but  the  company  had  extended 
their  operations,  and  were  now  giving  compensation 
to  non-fatal  cases ;  whereas  they  set  out  upon  the 
principle  of  confining  themselves  solely  to  fatal 
iqjuries.  Since  they  luul  enlarged  the  scope  in  the 
manner  above  alluded  to,  their  operations  and  busi- 
ness had  been  materially  increased.  There  were  now 
several  hundred  aeendes  established,  and  |>reliminary 
arrangements  had  been  entered  into  with  several 
railway  and  other  large  companies,  some  of  which 
had  been  brought  to  a  very  satisfactory  condusion. 
Arrangements  had  also  been  entered  into  in  the 
various  colliery  districts.  Several  parties  who  had 
met  with  acddents  were  now  receiving  weekly  com- 
pensation, and  not  one  instance  of  dispute  or  dis- 
agreement had  occurred  between  the  company  and 
the  insured.  The  report  was  adopted,  officers  for  the 
ensuing  year  elected,  and,  after  a  vote  of  thanks  to 
the  chairman,  the  meeting  separated. 


THE    MERCANTILE   LAWYER. 

It  is  to  be  ref(retted  that  any  exception,  save 
a  formal  secnrity  given  for  the  debt,  should  have 
been  permitted  to  the  operation  of  the  Statute  of 
limitations.  An  exception  once  allowed,  espe- 
cially so  vague  an  one  as  an  acknowledgment 
in  writing,  difficult  questions  were  sure  to 
arise.  The  reports  are  full  of  them,  and  each 
depends  on  its  particular  facte,  and  it  is  im- 
possible to  extract  a  principle  by  which  to 
li^ide  the  judgment.  In  Liddeli  v.  Robinson, 
17  Law  T.  61,  the  following  letter,  in  answer 
to  an  application  by  the  creditor  for  a  security 
by  mortgage,  was  held  to  be  intuffieient :—"  I 
Will  endeavour,  before  any  great  length  of 
time,  to  give  your  account  my  serious  con- 
sideration, and  see  what  can  be  done  with  it." 
Lor4  Campbell  observed,  "  It  is  difficult  to 
say  that  the  one  relied  upon  contains  any  dis- 
tinct acknowledgment  of  the  amount;  but 
even  if  it  did,  and  then  goes  on  to  add  any- 
tbing  which  repels  the  presumption  of  a  pro- 
mise to  pay  on  request,  the  statute  is  not 
barred." 

In  TapKa  v.  Florence,  17  Law  T.  63,  it  was 
beld  that  an  auctioneer  has  no  right  to  remain 
on  the  premises  for  the  purpose  of  delivering 
the  goods  sold  by  him  to  the  purchasers,  after 
his  employer  has  countermanded  his  authority. 


COUNTY  COURTS. 

The  County  Courts  Extension- and  Amend- 
ment Bill  has  been  read  a  first  time  in  the 
House  of  Commons,  and  is  ordered  for  second 
reading  on  Wednesday  next. 

It  will  be  seen  that  the  question  as  to  a  dis- 
pute with  a  railway  about  back  carriage  being 
a  question  involving  a  right  to  tolls  under  the 
exception  in  the  County  Courts  Act,  has  been 
agun  mooted  before  another  Court,  and  has 
received  a  similar  dedsion.  {Hunt  t.  Tke 
Great  Northern  Railwai/  Company,  17  Law  T. 
63.)  Another  case  has  occupied  the  same 
Court  In  Booth  v.  Clive,  17  Law  T.  62,  the 
judge  of  the  County  Court  had  proceeded, 
after  prohibition,  to  commit  the  plaintiff  for 
nonpayment  of  instalmenU.  The  plaintiff 
brought  an  action  against  him  for  false  im- 
prisonment. The  judge  who  tried  the  cause 
was  held  rightly  to  have  told  the  jury  that,  if 
the  defendant  acted  under  a  bond  fide  belief 
that,  notwithstanding  the  prohibition,  it  was 
his  duty  to  commit  the  plaintiff,  he  must  be 
deemed  to  have  done  so  in  the  course  of  his 
duty  under  the  County  Courta  Act,  and  there- 
fore was  entitled  to  notice  of  action. 


ASSURANCE  CHRONICLE. 

rrhe  great  iatcreat  sod  importance  of  this  >n1>jeat  to 
Solicitors,  who  traosaot  the  greater  portion  of  the  As- 
•araooe  husinesa  of  the  TTnited  Kiogdom,  •oggetta  the 
otOity  of  a  brief  record  of  the  doinge  of  tSe  Tsriona 
csndiaatei  for  their  favonrs.  The  prooeedisgi  of  erery 
offlce  will  be  impartiallr  giTen,  if  sent.] 

ACCIDBNTAL    DbATH    IkSDBANCB  CoUPANT. — 

Tbe  first  annual  meeting  of  this  company  took  place 
oa  Tuesday,  at  the  offices,  7.  Bank-buildings,  Loth- 
bory,  Mr.  Mayne  in  the  diair.    The  report  stated 


APPEALS  UNDER  THE  COUNTY  COURTS 
EXTENSION  ACT,  13  &  14  Vict.  c.  61. 
Statement  qfthe  ease — Appeals  upon  cases 
cf  "  mixed  law  aaifact." 
The  doubt  expressed  by  Manle,  J.  in  TXe  East 
Anglim  Railway  Company  v.  Lythgoe,  16  Law  T. 
487,  as  to  the  right  of  appeid  against  the  de- 
cision of  a  County  Court  judge  in  a  case  where 
the  law  and  iact  are  mixed  up  together  (to  use 
the  legal  phrase)  will  give  rise  to  much  dis- 
cussion. It  is  the  offspring  of  a  subtle  and 
legal  mind,  and  was  very  forcibly  expounded  by 
the  learned  judge  in  giring  judgment.  It  may  be 
questioned,  however,  whether,  upon  further  reflec- 
tion, the  considerations  urged  by  the  learned  judge 
affect  the  right  of  appeal  in  such  cases.  That  the 
difficulty  imposed  on  the  Courts  of  Appeal  in  nn- 
ravelling  those  cases  and  severing  the  law  from  the 
fact  wiU  be  great  when  the  County  Court  judge 
alone  decides  without  the  intervention  of  a  jury, 
may  readily  be  granted ;  but  not  that  there  is  no 
appeal  against  a  decision  upon  a  case  of  what  is 
termed  "  mixed  law  and  fact." 

It  is  proposed  to  enter  more  at  large  upon  this 
subject ;  and  the  above  case  naturally  suggests  two 
inquiries — as  to  the  statement  of  the  case  for  the 
Court  of  Appeal,  and  the  proper  subjects  of  appeal. 
The  appeal  is  to  be  in  the  form  of  a  ease  agreed 
on  by  both  parties  or  their  attorneys,  or  if  they 
cannot  agree  the  judge  of  the  County  Court,  upon 
being  applied  to  by  Uiem  or  their  attorneys,  is  to 
settle  the  case  and  sign  it,  and  such  case  is  to  be 
transmitted  by  the  appdlant  to  the  rule  office  of  the 
court  in  which  the  appeal  is  \fi  be  brought. 
(Sec.  15.)  Where  the  parties  do  not  agree  upon 
the  case,  or  do  not  agree  to  have  it  settled  by  the 
judge  of  the  Connty  Court,  the  appellant  should 
take  out  a  summons  in  the  County  Court  to  shew 
cause  why  the  respondent  should  not  consent  to  the 
case  as  steted  by  him,  or  why  it  should  not  be 
settled  by  the  judge  ;  such  a  step  would  bring  both 
parties  before  the  judge,  who  could  then  leMs  the 


ease  fnta  his  notes  and  sign  it.  It  is  obvioas  Uiat 
where  the  parties  have  any  eontemplation  of  aa 
appeal,  they  should,  at  the  hearing  in  the  Connty 
Court,  see  that  the  judge  tekes  notes  of  all  toe 
material  parte  of  the  case.  From  want  of  audi 
caution,  and  not  proceeding  with  regularity  at  tbs 
hearing,  many  appeals  are  likely  to  fail  when  the 
cases  come  to  be  scrutinised  in  the  Conrte  of  Ap- 
peal. In  The  East  Anglian  Railway  Company  v. 
Lythgoe,  exceptions  were  token  to  the  statement  of 
the  case.  It  was  said  by  the  Court  that  no  fusts 
were  found  in  it,  but  that  evidence  oaly  was  set 
forth  ;  and  that  it  was  unnecessary  to  set  forth  the 
observations  of  the  judge  of  the  County  Court 
with  such  particularity  as  was  done  there.  It  is 
essential  that  the  facte  should  be  found,  and  stated 
in  the  cose  to  have  been  found  ;  but  a  mere  stete- 
ment  of  the  evidence  given  by  the  witnesses  is  not 
equivalent  to  a  finding  of  facto.  The  finding 
of  the  facte  is  the  province  of  the  jndge  of  the 
County  Court  or  of  the  jury  as  the  caae  may  be  : 
and,  therefore,  where  there  is  no  jury,  it  should  be 
left  to  the  judge  of  the  County  Court  to  settie  the 
case  for  the  Court  of  Appeal,  as  be  may  alone  know 
what  facte  he  has  found  to  be  proved,  and  what 
not.  The  Court  of  Appeal  has  no  power  to  draw 
any  inferences  of  fact  from  what  is  steted ;  an 
appeal  cannot,  therefore,  be  entertained  where  evi- 
dence only,  and  not  facte,  is  set  forth.  An  appeal 
case  under  the  Registration  of  Voters  Act  (6  Vict, 
c.  18,  s.  42),  will  illustrate  this  {Pitt;  App.  iS^Meti- 
ley,  Resp.  8  Scott's  N.  R.  937) ;  there  the  esse 
sent  by  the  revising  barrister  found  "  that  S.  P. 
states  that  he  rents  the  second  and  third  floors,  &e.; 
that  he  has  exclusive  control,  &c. ;  that  hi  has," 
&c.  &c. ;  and  so  on,  merely  reospitalsting  the  evi- 
dence. When  the  case  came  on  for  argument,  Tindal, 
C.J.  observed  that  the  barrister  had  not  transmitted 
a  stetement  of  facts,  but  merdy  of  evidence,  and 
upon  ite  being  urged  by  the  appellant  that  the  coii- 
cluding  part  of  the  case,  which  steted  the  point 
raised  before  the  barrister,  and  his  decision  thereon, 
amounted  to  such  a  finding  as  to  enable  the  Court 
to  deal  with  the  case,  Tindal,  C.J.  said,  "  The  case 
must  go  back  for  amendment.  We  have  bat  a 
limited  jurisdiction  under  this  Act ;  and  we  must 
see  that  we  do  not  exceed  it."  So,  if  a  jury  were 
to  find  that  after  goods  were  missied  the  prisoner 
was  taken  with  the  goods  in  his  possession,  and  tliat 
he  confessed  that  be  was  guilty,  tltis  might  be  abun- 
dant evidence  to  prove  him  guilty,  but  would  be 
mere  evidence,  and  the  Court  could  pronounce  no 
judgment.  There  is  no  provision  in  the*  County 
Conrte  Extension  Act,  as  there  is  in  the  Regis- 
tration of  Voters  Act,  enabling  the  Courte  of  Ap- 
peal to  amend  the  case,  or  to  remit  the  case 
in  order  that  it  may  be  re-stated.  When  the  case 
is  settled  for  the  Conrt  of  Appeal  by  the  judge  of 
the  County  Court,  he  is  required  to  sign  it.  If  ha 
omiu  to  do  so,  and  the  respondent  objecte  thereto 
at  the  hearing,  the  appeal  must  be  dismissed  ;  as 
the  case  transmitted  to  the  Court  of  Appeal  would 
not  be  in  accordance  with  the  provision  (sec.  15) 
for  want  of  the  signature. 

The  right  of  appeal  is  granted  '*  in  any  cause  of 
the  amount  to  which  jurisdiction  is  given  by  the 
Extension  Act "  (sec.  14),  "  if  dtiier  party  shaU  be 
dissatisfied  with  the  determination  or  direction  of 
the  said  Court  in  point  of  law,  or  upon  the  admission 
or  rejection  of  any  evidence."  The  judge  of  the 
County  Court  is  the  sole  judge  in  all  actions 
brought  in  the  County  Conrt,  and  "  shall  determine 
all  questions,  as  well  of  fact  as  of  law,  unless  a  jury 
shaU  be  summoned  "  (9  &  10  Vict.  c.  95,  s.  69)  ; 
and  in  all  actions  where  the  amount  claimed  exceeds 
5/.  dtber  party  may  require  a  jury  to  be  sum- 
moned ;  or  if  the  daim  do  not  exceed  5/.  the  judge 
may,  on  the  application  of  dtber  party,  order  ue 
action  to  be  tried  by  a  jury  (9  &  10  Vict.  c.  95, 
B.  70).  Where  an  appeal  ia  intended,  in  cue  the 
judge  of  the  Connty  Conrt  directe  contrary  to  what 
the  parties  think  to  be  the  Isw,  it  is  as  well  to  take 
the  precaution  of  having  a  jury  summoned,  for 
much  difficulty  will  then  be  removed, — the  law  and 
the  fiicte  will  then  be  separated, — the  jury  will 
have  to  decide  on  the  facte,  and  the  judge  to 
direct  the  jury  as  to  the  law ;  and  then  if  any 
error  is  made  by  the  judge  of  the  County  Court, 
it  will  be  in  the  direction  in  point  of  law,  or  in  the 
admission  or  rejection  of  evidence.  Bat  if  no  jury 
is  summoned,  and  ths  jndge  alone  has  to  dedde  all 
questions  of  law  and  fact,  there  may  be  many  cases 
in  which  great  difficulty  will  be  imposed  on  the 
Courts  of  Appeal,  and  in  which  parties  will  be  dis- 
appointed by  the  statement  of  the  case.  A  judge 
may,  with  the  utmost  blaodness  and  patience,  listen 
to  every  statement  of  fact  and  law,  aqd  to  e^rery 
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•kleetieii  mad*  bf  th*  pvticf ,  and  only  now  and 
Hia  intarpoM  an  obaerration,  and  that  not  for  the 
jmrjfOM  or  doniding  any  interlocutory  point,  bnt  of 
IBthor  indooiag  tha  paitiea  to  proceed  with  the  caie 
Qm  tba  meanwhile  the  pointa  railed  being  aaipended 
and  not  abandoned,  though  nitimatelf  forgotten), 
tui  when  the  caie  i*  doied  give  liia  dediion  for  the 
OMpaity  or  the  other,a8"  I  find  for  the  plaintiff  "  or 
« the  defendant,"  without  laying  anything  further ; 
nd  ia  Kudi  oaae,  thongh  it  would  be  clear  to  the 
Mrtiea  that  in  eomiog  to  hii  decision  he  must  have 
Mnnd  aoBM  bota  prored  or  not  prored,  or  taken  a 
fMlleiilai  riew  of  the  law  applicable  to  the  facts  ; 
Nt,  from  the  uncertainty  of  the  Tiew  which  the 
{•dn  took  of  the  facta,  or  of  the  law  which  he 
iffMd  to  them,  tt  woold  be  impoeaiUe  for  them  to 
■Me  •  oaae  for  the  Court  of  AppeaL  Where  there 
it  M  dispate  about  the  facts,  of  course  the  difficulty 
of  attdng  a  ease  will  be  less ;  but  this  aeldom  occurs 
fa  comparison  with  the  number  of  cases  which  are 
btoni^  into  ooort.  In  general,  the  judge's  atate- 
IMBt  of  the  case,  by  wbidi  the  parties  will  be 
biHwd,  wiU  diew  whether  his  decision  was  correct 
W  Mt ;  it  wUl  shew  the  &cts  found  and  the  law 
■Implied  to  the  facts.  And  therefore,  if  upon  such 
■lattment  the  decision  appears  to  l>e  correct,  the 
mdlantmay  abandon  the  appeal. 

The  atatnte  giTca  an  appeal  upon  the  deterroina- 
lira  of  the  judge  in  point  of  law.  Upon  this  Maule, 
'J.  mnarked,  "  An  appeal  lies,  properly  speaking, 
npM  tha  determination  of  some  point  of  law, — as, 
flUppoiiBg  an  action  of  amtmpiU  brought  in  a  oase 
liir  wfaioh  no  such  action  will  lie,  or  tlut  a  breach 
^oontnet  is  alleged,  and,  in  &at,  there  has  been 
BO  bUMOh  of  contnct  at  all.  In  such  cases  a  judge 
adg^  say  tbiA  there  waa  no  cause  of  aotioii,  or  no 
OlidflDee  in  rapport  of  the  aetion.  That  would  be  a 
Mtnaination  hi  point  of  law,  and  is  a  direction  in 
yoint  of  law  the  same  as  when,  in  a  Superior  Court, 
a  judge,  in  directing  a  jury,  says  the  law  is  so  and 
Mf  or  tha  oonstmction  of  an  instrument  is  so  and 
•Ou," 

!■  the  oeane  of  his  judgment,  however,  Maule, 
it  Kpeeased  a  doubt  whether,  in  a  case  where  the 
!•»  and  tha  luta  of  the  case  are  "  mixed  together," 
M  appeal  was  intended  to  lie  against  the  decision  «f 
tha  JMce  of  the  County  Court.  The  term  "  mixed 
law  MM  fact "  is  rather  a  vague  and  inappropriate 
vat,  bat  it  has  become  one  generally  understood  by 
niaga.  Thus,  for  instance,  in  worka  on  pleading 
kit  geMrally  Ud  down  that  an  allegation  "  mixed 
of  law  and  net"  may  be  traversed.  (Stephen  on 
Read.  c.  2.  §.  1,  mle  1|  1  Wma.  Saun.  23a, 
aala  as.)  A  wall-known  example  of  this  rule  is, 
that  a  tirM*  ctiftu,  where  it  is  mixed  with  matter 
of  Ikot,  Had  doet  not  put  in  isane  a  mere  inference 
of  law,  is  traversaUa.  (Xkcm  v.  NoektUt,  10  Biog. 
IM.)  This,  however,  only  means  that  the  statement 
of  tM  law  and  ftet  are  inaeparable  in  the  pleading. 
Whan  issue  is  joined,  and  tt>e  case  comes  on  for  trial, 
tha  preaiding  judge  has  then  the  duty  to  perform 
of  Ofeeting  tha  iory  to  find  the  fiMts,  and  himself 
to  tmly  the  law  wvoUed  in  the  iasoe.  It  is  almost 
obvious  that  the  term  "  mixed  law  and  fact "  im> 
porta  a  contradiction.  Law  and  &ct  cannot  amal- 
■amate  i  there  is  alwaya  a  distinction  between  them. 
Tha  jndge  or  the  Court  haa  the  duty  to  perform  of 
acponnding  the  law  in  every  eonct^able  state  of 
laOta.  So  obanging  and  oomplex  are  human  affairs 
that  no  eode  of  Uw  can  provide  for  all  the  combina- 
thma  of  dreunutanoea  that  may  arise;  all  that  can 
ba  done  ia  to  lay  down  certain  general  rules  of  law 
Ibr  the  ordhiary  and  probable  occurrenoea.  When 
amy  Kiven  state  of  fiwts  haa  been  fsond  by  a  jury, 
it  M  far  the  Court  to  say  whether  or  not  that  cosaea 
within  any  geaaialnila  of  law.  Tha  distinction  be- 
twoaa  the  Maotiona  of  tha  Court  and  the  jury  haa 
Mrarbaan  doabtad;  bnt  in  praetioe  oonteatafre- 
qnantly  tabs  plaee,  whether  a  particular  question  is 
ona  for  the  Court  or  the  jury  to  decide,  that  is,  whe- 
Ihar  it  la  one  of  law  or  fiwt.  "  Thua  (ar  is  clear 
Oat  whsnavernpon  paitiealar hola  fbond  the  Court, 
hy  tlia  applioation  of  any  raks  of  law,  can  pro- 
aoaaaa  on  their  legal  «flaet,aach  bteteoeeb  matter 
of  kw.  It  ia  alao  dear  that  whenever  the  Cowtt 
aaoMt  proBoonoa  on  tita  lapl  effeot  of  paitienbr 
tNia,  and  where  it  iaraqniaits  to  enable  them  to  do 
a^  tIta  j«ry  shoald  find  aoma  other  inCsfence  or 
•anolaaioB}  aooh  Aurtlierinllsrence  or  conclusion  is  a 
fMatien  of  Awt."  (I  Stark.  Bvid.  61S.)  In  one 
aanaa,  ovary  iasm  tBVoIves  matter  of  law  aa  weU  as 
aaatterofftct;  thus,  if  the  issue  ba  whether  A.  aa- 
■wltad  B.  what  A.  did  ia  a  qoealion  of  ftct) 
whathar  that  amoastad  to  an  assault  is  a  qneatioa 
of  Uw.  So,  if  thoqneatian  is,  whether  A.  ia  in- 
dabtad  to  B.  that  aamr  depend  on  the  fitcta  whether 
loodt  waio  jold  to  C.  aa  A.'a  agent,  and  whatiiar 


A,  authorised  C.  to  bay  them  i  and  if  the  jury  find 
these  facts  in  the  affirmative,  tlw  Court,  as  a  matter 
of  law,  says  that  A,  is  indebted  to  B.  In  ordinary 
cases,  the  distinction  between  Isw  and  fsct  is  clear, 
bat  a  class  of  questions  has  acquired  the  name  of 
being  mixed  questions  of  law  and  fact.  It  has  been 
said  ttuit  what  is  reasonable  notice  of  the  dishononr 
of  a  bill  of  exchange  is  a  mixed  question  of  law  and 
fact  i  the  situation  and  places  of  the  parties,  the 
post  hours,  and  other  matters  of  that  aort,  are  facts 
to  be  ascertained  by  the  jury ;  but  whether  under 
such  and  such  cireamatanees  notioe  was  given  in 
reasonable  time,  ia  a  question  of  law  on  which  6» 
jury  ought  to  receive  the  direction  of  the  judge. 
(Per  Grose,  J.  in  Darbiikire  v.  Parker,  6  East,  9.) 
Lord  Mansfield  said,  that  reasonable  notice  is  partly 
a  queation  of  fact  and  partly  a  question  of  law  ;  and 
Bailer,  J.  that  when  the  facts  are  established,  it 
tlien  becomea  a  question  of  law  on  those  facts  what 
notice  is  reasonable.  {T^ndal  v.  Brovm,  1  T.  R. 
168.)  The  Court  is  not  supposed  to  make  a  law 
applicable  to  those  facts,  but  to  decide  whether 
they  bring  the  case  within  the  general  mle  of  law 
as  to  reasonable  notice.  If  the  jury  were  by  their 
verdict  to  find  all  the  special  facts,  and  were  also  to 
find  that  the  time  waa  reasonable  in  point  of  fact, 
the  judgment  of  the  Court  upon  this  finding  would 
still,  in  all  cases,  be  matter  of  law.  Difficulties 
of  this  nature,  viz.  —  whether  a  question  is  one 
of  law  or  fact,  occasionally  happen,  where  some 
general  inference  is  to  be  drawn  from  a 
number  of  particular  facts  and  drcnmstances.  The 
most  common  examples  are  pr9bable  cause,  due 
diligence,  reasonable  time,  tee.  All  these  may 
depend  upon  a  number  of  facts  incident  to  eadi 
case ;  and  it  may  be  that  in  soma  caaes  the  inference 
in  law  win  fallow  the  inference  in  fact ;  bnt  still  the 
mind,  the  judgment  of  the  Court,  performs  its  due 
and  appointed  part,  and  directs  the  jury  to  find  for 
the  plaintiff  or  the  defendant,  according  to  the  view 
they  may  take  of  the  facts,  i.e.  to  find  for  the  plain- 
tiff in  case  they  think  such  and  such  things  proved, 
or  for  the  defendant  if  otherwise.  The  existence  of 
probable  cause  for  a  prosecution  is  one  of  the  best 
examples  that  can  be  taken  to  illustrate  the  mle ; 
and  that  baa  at  length  been  aettled  to  be  in  all  cases 
a  question  of  law  to  be  decided  by  the  Court. 
Pantonv.  Willianu,  2  Q.B.  182,  is  a  decision  to 
that  effect ;  and  the  law  upon  the  subject  is  there 
very  ably  reviewed.  "In  the  more  simple  cases 
where  the  question  of  reasonable  and  probable  cause 
depends  entirely  on  the  proofs  of  the  facts  and 
circumstances  which  gave  rise  to  and  attended  the 
prosecution,  no  doubt  bag  ever  existed  from  the 
time  of  the  earliest  authoritiea  but  Qat  such  qnestion 
is  purely  a  question  of  law,  to  be  decided  by  the 
judge."  ..."  Here  have  been  some  cases 
in  the  later  books  which  appear  at  first  sight  to 
have  somewhat  relaxed  the  application  of  that  rale, 
by  seeming  to  leave  more  than  the  mere  question  of 
the  facts  proved  to  the  jury  ;  but  upon  rarther  ex- 
amination it  will  be  found,  that  although  there 
has  been  an  apparent,  there  has  Iwen  no 
real  departure  from  tiie  rule.  Thus,  in  some 
cases  the  reasonableness  and  probability  for 
prosecution  has  depended,  not  merely  on  the 
proof  of  certain  facts,  but  upon  the  question 
whether  other  facts  which  fbmished  an  answer  to 
the  prosecution  were  known  to  the  defendant  at  the 
time  it  was  instituted.  Again,  in  other  cases,  the 
question  has  turned  npon  the  inquiry  whether  the 
facts  stated  to  the  defendant  at  the  time.  Mid  which 
formed  the  ground  of  the  prosecutioB,  were  believed 
by  him  or  not ;  in  other  cases  the  inqniry  has  been 
whether,  from  the  conduct  of  the  detetdant  himself, 
the  jury  will  infer  that  he  was  conscioos  he  had  no 
reasonable  or  probable  cause.  But  in  these  and 
many  other  cases  whidi  might  be  suggested  it  is 
obvious  that  the  belief,  the  knowledge,  and  the 
conduct  of  the  defendant  are  really  so  many  addi- 
tional facts  for  the  consideration  of  the  jury ;  so 
that,  in  effect,  nothing  is  left  to  the  jury  bnt  the 
troth  of  the  faota  proved,  and  the  jastioe  ot  the 
inferenoea  to  be  drawn  firiam  such  Ihcts,  both  of 
which  investigations  faU  wifliin  the  legitimate  pro- 
vince of  the  jury,  whilst,  at  the  aanetiBie,  they  hare 
received  the  law  fiom  the  judge  that  according  as 
they  find  the  facts  proved  or  not  proved,  and  die 
inferences  warranted  or  not,  there  waa  reasonable 
and  probable  ground  for  the  proaeention  or  the 
reverse.  And  such  being  the  (we  of  law  when  the 
fhots  are  few  and  the  case  simple,  we  cannot  hold  it 
to  l>e  otherwise  when  the  foets  are  more  nnmerona 
and  oonpUeated.  It  is  undoubtedly  attended  with 
greater  ttflienlty  in  the  latter  casea  to  bring  before 
the  jury  all  the  oombinathms  of  whidi  numerons 
fsata  aia  MaceptiUe,  and  to  pfawe  in  a  disliBet 


point  of  view  the  appHeaOon  of  the  rdo  of  kw 
according  aa  all  or  some  only  of  the  fiets  and  iidm- 
ences  from  the  fitcts  are  made  out  to  their  witisCae- 
tion.  Bnt  it  is  equally  certain  that  the  task  ia  aat 
impracticable,  and  it  rarely  happens  but  tbat  then 
are  some  leading  facts  in  each  case  which  present  a 
broad  distinction  to  their  view  widiont  Imvinc  re- 
course to  the  less  important  drcnmataBcea  ttat 
have  been  brought  before  them." 

The  above  remarks,  when  applied  to  the  i 
sions  of  a  judge  of  a  County  Conrt,  will  loae  i 
of  their  effect.  Althou^  he  may  have  to  decide  afl 
qoestions  of  law  and  fkct,  and  although  in  soma 
cases  the  application  of  the  law  may  depoid  en  a 
more  intricate  combination  of  fbcts  than  in  otiian, 
the  separation  of  the  law  from  the  fscts  is  not  ki- 
possible,  or  it  would  be  more  proper  to  say  that  hii 
determination  of  the  kw  applicable  to  those  fiwts 
may  be  discovered.  No  doubt  the  diflicalty  ntmy 
be  much  greater  in  aome  cases  than  in  others,  bat 
the  object  to  be  attained,  the  knowledge  of  his  de. 
termination  in  point  of  kw,  is  not  impossible,  and 
if  such  determination  in  point  of  kw  u  erroneoas, 
an  appeal  is  given  by  sec.  14. 

The  other  grounds  of  appeal  given  by  tibe  statute 
are  for  the  admission  of  improper,  or  the  rgrrtian 
of  proper,  evidence.  It  k  not  neeeeeary  to  enlarge 
upon  these,  as  no  difficulty  will  arise  in  the  County 
Courts,  that  does  not  occur  at  trials  in  the  Sop^ 
rior  Courts.  J.  T. 


THE  LAWYER. 

EauiTT  Fbacticb.— A  qnestion  liaving  atiecn. 
in  CbcMum  v.  Green,  17  Ijaw  T.  58,  aa  to  the 
mode  in  which  the  affidavits  of  plaintiff  and  deCsod- 
ant  should  be  treated  in  their  order,  Vice-Chan- 
cellor Brace  said  they  should  be  altered  as  read, 
with  a  direction  to  the  Master  that  plaintiff's  sS- 
davit  was  not  to  be  considered  as  evidence  of  the 
matter  there  stated,  except  by  the  consent  of  Ha 
defendant,  and  that  defendant  a  affidavit  should  be 
treated  in  all  respects  as  if  it  were  his  answer  to  a 
bill  filed  against  him.  As  to  setting  down  claioa 
SS  short  ckims,  it  was  explained,  in  Bower  v.  Cut- 
ningham,  17  Law  T.  59,  that  it  was  to  be  done  on 
the  production  of  the  certificate  of  either  conaad 
alone,  at  the  risk  of  costs,  if  it  shonld  t«m  oat  not 
to  be  a  proper  case  to  be  ao  haanl. 

Common  Law. — In  Dot  dtm.  NieholU  v. 
Bouer,  16  Law  T.  61,  it  was  held  to  be  no  ground 
for  granting  a  new  trial  that  the  judge  erroiwondy 
allowed  the  plaintiff,  after  his  case  had  been  dosed, 
and  the  deCendanfs  eounsd  had  addressed  the  jury, 
to  give  evidence  which  might  have  been  produced  is 
part  of  his  original  case. 

In  Muirhmd  v.  Evaiu,  17  Law  T.  65,  a  very 
carious  question  was  raised.  TUrteen  jurymen 
were  swom  by  a  mistake,  which  was  not  duooTcred 
until  a  witness  had  heax  called.  The  defendant 
would  not  consent  that  one  of  them  ahonld  retire, 
so  the  judge  discharged  the  jury,  postponed  tht 
case  to  the  following  morning,  and  then  tried  it  as 
undefended,  the  defoidant  having  protested  agskat 
the  trial  and  withdrawn.  And  the  prooe^ags 
were  held  to  bt  regular. 

Nor  less  curious  is  that  of  Gut  T.  Priekari,  17 
Lew  T.  67.  A  defendant  waa  taken  in  rriwntiiia. 
Plaintiff  died  leaving  no  personal  repreaeotaiive, 
whereupon  defendant  applied  to  be  discharged.  On 
thu  plaiintiff's  attorney  speared  and  claimed  a  Ikn 
on  the  judgment  for  hia  costs,  and  alao  toi  a  sum 
advanced  to  the  plaintiff  on  security  of  tlw  jo<%- 
ment,  and  tbat  he  intended  to  adminitter.  The 
Conrt  refused  to  order  his  disdiarge. 

The  point  as  to  whether  a  payment  k  vbhmtary, 
so  SS  to  bar  an  action  for  money  bad  and  received, 
and  recover  it  back,  is  often  a  very  nice  ooe.  Ia 
Oatei  V.  HudtiM,  17  Law  T.  66,  the  fiscta  were  that 
deeds  had  been  placed  in  the  hands  of  an  attorney, 
and  he  leAised  to  give  them  np  nnless  paid  63il. 
claimed  by  hk  annt.  That  snm  was  paid,  and 
at  the  time  he  was  told  he  would  liear  further  of  the 
matter.  Pauke,  B.  said,  *'  If  diia  money  kadbeea 
paid  voluntarily  it  eeidd  not  have  been  recovcnd 
back  ;  but  it  waa  not  so :  it  waa  a  payoscnt  made 
in  order  to  get  tlie  deeds.  The  dureaa  of  the  per- 
son invalidates  an  agreement ;  the  doresa  of  goods 
doea  not,  but  at  tlw  same  tiaaa  it  ncgatirea  tlw 
Ttdontary  paymaot." 

A  qnestkn  on  Bvidenet  waa  raiaed  in  Ehigie*  v. 
Clark,  17  Law  T.  64,  which  was  aa  actioa  of  d^ 
for  rent.  The  deelaratfam  made  profert  of  tiie 
eonnterpart  kaae;  the  pkiatiff  pradnoed  i^ 
lUmgnd  a*  nek.  It  waa  otieetBd  that  th*  other 
aooaterpert  ahonld  lw«e  baan  paa^Mad  to  ahaw 
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that  it  bad  the  leaM  itamp.  Bat  the  C.  P.  held 
tbii  not  to  be  neoenary,  aa  it  woold  be  premmed 
to  be  in  defendant'a  poasenion,  and  it  waa  npon 
him  to  prove,  if  the  uct  were  so,  that  it  wu  not 
properly  atamped. 

In  an  action  of  tbmder  (7bz«r  t.  Mait^ford, 
17  Law  T.  65),  it  waa  diatinctly  laid  down  that 
worda  which  imply  only  a  m^Uum  of  felony  on 
the  part  of  the  peraon  who  apeaka  them  are  not 
actionable,  althoagh  a  direct  daxfsfi  is  so.  ' 


LEGAL    INTELLIGENCE. 

We  hare  been  faTOnied  witii  a  commnnieatlon 
from  the  aecretary  of  the  Oxford  UniTenity  Com- 
mlaaion,  containing  the  opinion  of  the  law  officers  of 
the  Crown  as  to  the  legality  of  the  oommission. 
Theae  learned  gentlemen  gire  it  as  their  opinion 
that  the  commission  "  ia  not  in  any  respect  illegal  or 
nneonstitTitional." — Globt. 

New  Okqkk  bt  thk  Lord  Cbaxckllob. — "  It 
u  ordered  that,  before  any  letters  patent  for  in- 
ventions shall  be  passed  nnder  the  Great  Seal,  ihexe 
shall  be  depositea  with  the  Privy  Seal  bill,  at  the 
Great  Seal  Patent-oSoe,  a  certificate  by  the  Attor- 
ney or  Solicitor- General  that  an  outline  description 
in  writing  or  drawing  of  the  invention  has  been  filed 
with  them  or  one  of  them.  Dated  the  2nd  May, 
1851.  (Signed)  Tanto,  C.  Great  ISeal  FUant- 
ofiSce." 

A  depatation  from  Jersey— Mr.  Edward  NieoOe 
Law  and  Mr.  W.  Grant  Dmnaresq— had  an  inter- 
view, on  Satnrday,  with  Sir  George  Grey,  at  the 
Home-office,  to  present  a  petition  from  the  inha- 
bitants of  Jersey,  praying  m  the  establishment  of  • 
l>aid  police,  a  sitting  magistrate,  and  a  Coort  of  Re- 
joests  for  die  recovery  M  small  debts. 

Since  1830  there  have  been  ninety-eight  writs  of 
irror  returned  into  the  Appeal  Court  of  the  Ex. 
;;h.  :  in  seventy-twe  of  these  cases  the  original  jndg- 
neiit  was  affirmed,  and  in  thirteen  it  was  revmed; 
a  ten  cases  the  parties  were  ordered  to  begin  again, 
md  in  three  cases  the  writs  were  quashed. 

The  New  Mastib  or  trb  Bolls. — The  follow- 
DK  congratulatory  addrasa  was  presented  to  Sir 
Tonn  Romilly,  M.P.  on  hia  elevation  to  fulfil  the 
adicial  functions  of  Master  of  the  Rolls.  The 
earned  knight's  brethren  of  the  Society  of  Benchers 
.vve  an  entertainment  on  a  scale  of  unbounded  hos- 
litality  yesterday,  invitations  to  which  comprised  all 
be  learned  juagea  in  London  or  its  neighbonr- 
lood: — 

'  TO  THS  RIOBT  ROM.  SIB  t,  mOMILLT,  M.P.  If  ASTBE 

or  thb  bolls,  0mb  of  thb  bbkcbxbs  of 

okay's  inn. 
"  Sir,— We.  the  Banisters  of  Gmy's-inn,  beg  to 
iffSar  yon  our  most  sincere  conj^tulations  upon  yonr 
'ecent  promotion  to  high  office  of  Master  of  the 
Kolls.  We  hail  with  a  doable  pleasure  this  auspi- 
ions  opportunity  of  paying  yon  this  tribute  of 
«spect  when  we  reflect  upon  the  ^[reat  name  which 
roa  so  worthily  bear— a  name  which  is  known,  not 
>nly  in  England,  but  throughout  the  worid,  as  iden- 
ified  with  the  loftiest  patriotism  and  the  purest 
)hi]anthropy.  We  esteem  it  a  peculiar  satisfaction 
hat  we  are  member*  of  the  same  inn  of  court  of 
rhich  you  are,  and  your  illustrioas  father  was  so 
p!<eat  an  ornament,  and  to  which  firesh  lustre  has 
)een  added  by  the  distinguished  judicial  rank  yon 
lave  attained  after  having  enjoyed  the  proud  dis- 
inction  of  filling  sueoessivelv  the  high  offices  of 
mHcitor  and  Attorney  General  to  her  Mi^esty.  We 
.lao  beg  to  express  to  yon  our  great  gratification 
hat  your  appointment  will  not  deprive  ns  of  the 
lappinesa  of  frequently  meeting  you  in  this  onr  ancient 
lall,  where  on  all  oocasions  yon  have  observed  that 
irbanity  towards  its  members  which  has  won  tor 
on  th^  deep  admiration  and  regard.  In  condn- 
ioo.  we  hope  that  yon  may  long  be  spared  to  ad- 
liniater  your  responsible  dnties,  and  we  entreat  you 
}  accept  our  warmest  wishes  for  yonr  health  and 
apjpiuess." 

IRISH  LEGAL  INTELLIGENCE. 
(From  our  Corr*tpo»d»iU.) 
DtjBUN,  May  7.— Dwiog  tJie  present  Term  only 
yar  gentlemen  have  presented  themselves  as  candi- 
ate«  for  admission  to  the  Bar,  which  number  ez- 
ibits  a  great  falling  off  as  compared  with  former 
ears. 

laiPOBTANT  TO  CoiIinSSIONBBS  OF  AFFIDAVITS 

.ND  Special  Bail.— As  it  is  not  impiobable  that 
lany  of  those  gentlemen  who  hold  commissions 
rom  the  Irish  Coorts  of  Common  Law  for  taking 
ffidavits  or  special  bail  in  England  or  Scotland  may 
lOt  be  aware  of  the  existence  of  the  209th  General 
)rdCT  (of  23rd  December,  1850),  which  materially 
oncems  them,  I  think  I  shall  be  doing  them  a  sar- 
ioe  by  calling  their  attention,  through  your  oo- 
xmns.  to  its  provisions.  By  the  above  order,  which 
I  one  of  a  numerous  code  framed  by  the  judges 
ere  under  the  provision*  of  the  Act  of  13  Viet,  "for 
be  Regulation  of  Process  and  Practioe  in  the  Sape- 
ior  Coorts  of  Cosuaoo  Law  in  Ireland,"  it  is  di- 


reotsd  that  "aH  peisoas  holding  oommisaioiu  fbr 
taking  aSdavila  or  apedal  bail,  whether  in  Ireland 
or  eumhere,  which  have  not  been  esuolled,  shall 
bring  in  such  commissions  on  or  before  the  Itt  daf 
tif  MOff,  1851,  to  be  entered  and  enndled  in  the 
proper  offlce  ol  each  court ;  and  sndi  entry  and  en- 
rolment shall  be  without  any  expense  to  such  oom- 
miisioners :  imd  no  commiuion  alrtadjf  imued  thall 
bt  toiuidtrei  mftree  q/ltr  taid  dap,  tattpi  nek 
comnuuioii*  a$  ihatt  bt  brought  i»  and  enroUed  on 
or  brfort  the  taid  day;  and  in  future  all  persons 
appointed  commissianei*  for  taking  affidavits  or  spe- 
oslI  bail  in  Ireland  or  tttmchen  shall  enter  and 
enrol  their  respective  oommisaions  in  the  proper 
office  of  each  oonrt  previonsly  to  their  aeting  u  any 
manner  under  the  same."  The  period  nieofied  in 
the  order  has  been  by  an  order  published  in  the 
Dublin  Gaxetle  of  Friday  last,  enlarged  to  the  Iti 
June,  1851.  Therefore  those  commissioners  who 
have  neglected  to  have  their  commissions  enrolled 
should  lose  no  time  in  repairing  the  omission,  as 
otherwise  their  commissions  may  be  lost,  and  tiiey 
may  be  put  to  the  expense  of  a  fresh  commisrion, 
and  the  cost*  of  an  application  to  the  Court  to  be 
re-appointed,  which  uso  might  possibly  be  opposed 
by  some  rival  claimant  for  tiie  office ;  and  fiuther,  a 
question  might  well  arise  whether  acts  done  by  a 
commissioner  who  had  lost  his  authority  by  not 
liaving  his  commission  enrolled  would  not  be  invalid, 
and  thus  great  inconvenience  might  arise. 


PROCEEDINGS    OF    LAW 
SOCIIEJIES. 

LAW  STUDENTS'  DEBATING  SOdETY. 

aUBSTIONS  FOB  DISCOSSIOK. 

Tuetdof,  Mav  13,  1851. 

45.  A.  bring  in  possession  of  a  term  of  100  years, 
has  the  immecUate  remainder,  which  is  a  term  of  ten 
years,  assigned  to  lum.  Does  the  first  term  merge  in 
the  term  In  remainder?  Hughet  r,  Rowbotham, 
Cro.  Xliz.  302. 

XXXIX.  Is  any  material  extension  of  the  sufErage 
desirable? 


MONEY  MARKET. 


EXGLISH  FUITSS. 


Bank  Stock 

8  '^  Cent.  Reduced  Annuities 
S  i^  Cent.  ConsoU  Annuities 

Consols  for  Account 

Kow  31  "^  Cent.  Annuities  . . 
Long  Annn.(exp.Jan.5, 1360) 
Do.  30JT3.  (eip. Oct.  10,11*59) 
Do.  SOyrs.  (ezp.  Jui.6,  I860) 

India  Stock 

India  Bonds  (1,0002.)    

Do.     do.  (under  l.OOOJ.) 

Boutli  Sea  Stock 

Do.      do.  New  Annnities 
Exchequer  Bills,  1,<KXM.  .. 

Do.  do.  600{ 

Do.  do.  Small  .... 


NECROLOGY 

OF  LCCISLATORS,  MAGISTRATES,  AND  LAWYERS. 

THE  EARL  OF  COTTENHAM. 

Althocqb  but  a  short  time  has  elapsed  since  the 
state  of  the  ex-Chancellor's  health  made  it  necessary 
for  him  to  resign  the  custody  of  the  Great  Seal,  yet 
until  very  lately  no  strong  apprehensions  were  enter- 
tained M  his  immediate  dissMution;  that  mournful 
event  has,  however,  occnrred,  to  the  great  regret  not 
only  of  hu  &mily  and  friends,  but  to  that  also  of 
those  who  could  appreciate  the  merits  of  an  eminent 
judge  and  an  able  lawyer. 

Lord  Cottenham  was  the  leeond  son  of  Sir  William 
WeUer  Pepys,  Bart,  by  the  daughter  of  the  Right 
Hon.  Wiluam  Dowdeswell.  His  lordship  was  bom 
in  Wimpole-street,  Cavendish-square,  on  the  29th  of 
April,  1781,  uid  had,  therefore,  at  the  time  of  his 
decease,  just  completed  the  seventieth  year  of  his 
age.  Being  intenoed  for  the  Bar,  he  received  in  his 
eariy  years  all  the  advantages  of  a  sound  education, 
snd  in  due  time  went  to  Twiity  College,  Cambridge^ 
where  he  graduated  LL.B.  hi  the  year  1803,  without 
honours.  This  was  the  same  year  in  which  Sir 
James  Parke  and  Mr.  Justice  Coltman  took 
wranglers' degrees.  They  were  all  of  Trinity  CoUece. 
It  was  thought  expedient  by  himself  and  his  friends, 
before  he  quitted  the  university,  that  he  should  enter 
his  name  as  a  law  atodent  at  oneof  the  inns  of  court, 
and  accordinriy  we  find  him  admitted  of  lincoln's- 
inn  on  the  26tii  of  January,  1801,  and  called  to  the  bar 
by  that  socieW  on  the  23rd  of  November,  1804.  From 
tiie  day  tiiat  he  quitted  Cambridge  almost  to  the  very 
dose  of  his  life  he  devoted  himself  with  unremitting 
assiduity  and  signal  success  to  the  study  of  his  [ 
rofossion.  Under  the  late  William  Tidd,  so  cele-  ' 
rated  for  his  pupils  and   bis  pleadings,   he  was 


initiated  in  the  most  sdenthte  psrt  of  tte  law^ 
almost  the  only  portion  for  ymA  Its  pmfcawn 
daim  the  distinction  of  being  called  sdenbfke.  lb, 
Pepys  was  alao  for  a  time  aader  the  advice  and 
guidance,  as  regarded  the  pursuit  of  Us  stodies,  of 
no  lea*  a  person  than  Sir  Samuel  Romilly.  TIm 
profpress  of  Mr.  Pepy*  at  the  Chancenr  bar  was  not 
rapid,  and  his  position  did  not  enable  him  to  assums 
the  cares  and  respcmsibilities  of  manied  life  tOI  hB 
had  attained  the  mature  age  of  40  year*.  On  tba 
30th  of  June,  1821,  at  St.  George's,  Bk>oinsbar. 
he  espoused  Caroline  Elisabeth,  second  dan^ter  of 
Mr.  William  Wingfield,  and  niece  of  the  Earl  of 
Digby,  by  whom  he  has  had  a  Isrge  fomily.  Lady 
Cottenhun  survives  her  husband,  and  she  mast  haw 
been  almost  young  enough  to  be  his  daughter,  for 
her  father  was  not  married  till  the  year  1796.  Mr. 
Pepys  was  22  years  in  the  practioe  of  his  profession 
before  he  reached  the  rank  of  King's  counsel,  a  sOk 
gown  not  having  been  conferred  npon  him  till 
Miehaelmaa  Term,  1826.  On  the  6th  of  November 
in  the  same  year  he  became  a  bencher  of  Lincoln'*, 
inn,  and  was  appointed  Solidtor-Geneial  to  Qneen 
Adelaide  in  1830,  which  office  he  resigned  when 
he  became  Sohdtor  •  General  to  tiie  King,  in 
the  month  of  February,  1834.  During  the  tima 
that  he  held  this  impntant  situation  he  sat  in  ibe 
House  of  Commons  ss  member  for  Malton,  and 
previonsly  for  Higham  Ferreis.  Upon  that  assembly, 
however,  his  unadorned  oratory  made  but  little  im> 
pression.  He,  like  many  others  before  him  of  tha 
ssme  professioD,  was  made  to  feel  the  prodigloiis 
difficulty  widt  whidi  a  euoeessfU  advocate,  alter  a 
series  of  exhanstiiig  conflicts  in  a  court  of  law, 
comes  late  at  night  to  engage  in  a  struggle  hand  t» 
hand  with  offlcuds  trained  to  statesmanship  ttotn 
their  youth ;  to  debate  cmreoey  questions  with 
bankers,  agricuUnral  and  eommerdal  affairs  wtth 
country  gentlemen  and  merchants,  or  fbrelgB  poBer 
with  members  of  the  Corps  Diplomatiqae;  ana 
whatever  may  be  the  case  now,  it  is  pretty  certain 
that  in  tiiose  days,  notwithstanding  a  few  brilliaiit 
exceptions,  the  lawyen  of  the  Honse  of  Commons 
were  not  tiie  favourite  members.  On  the  retirement 
of  Sir  John  Leadi,Mr.  Pepys  became  Master  of  the 
Rolls,  and  received  the  honour  of  knighthood.  This 
appointment  took  place  in  the  month  of  September, 

1834.  To  his  duties  in  this  court  ware  soon  sfter- 
wards  added  the  fimctioBS  which  belong  to  a  Com* 
miasioiMr  of  the  Great  Seal,  to  which  he  was  a^ 
pointed,  jomtly  with  others,  in  Ota  monOi  of  April, 

1835,  the  Whigs  not  being  then  prepared  with  • 
Chsncellor  in  whom  they  could  confide,  or  whose 
character  and  position  would  add  weight  to  flielr 
Government.  The  admirable  manner  in  which 
Sir  Charles  Pepys  presided  In  the  Court  of 
Chancery,  however,  soon  led  &e  Minister  of 
ihat  day  to  place  unbounded  reliance  In  fa^ 
learning,  abilities,  and  discretfon.  On  the  ISfli 
of  January,  1836,  he  became  Lord  Chancellor, 
which  offlce  he  held  with  great  advantage  to  his  partf 
and  to  the  country  from  that  date  till  Septembw, 
1841,  when,  the  Conservatives  coming  into  power, 
he  made  way  for  Lord  Lvndhuist.  It  wu,  of  course^ 
on  his  elevation  to  the  highest  plaoe  in  the  Court  m 
Chancery  that  I^Chariea  Pepys  received  his  peerage. 
In  the  House  of  Lords  he  was  by  no  means  so  re- 
markable a  man  as  many  members  of  his  profession 
who  never  attained  to  his  eminenoe  at  the  bar  have 
been;  there  is,  therefore,  little  recorded  of  big 
speedies  in  debate  or  his  measures  as  a  legislator, 
and  least  of  all  respecting  his  labours  as  a  law  re- 
former,—a  character  to  which  he  never  made  any 
pretension,  at  all  evente  in  the  sense  in  whidi  that 
appdlation  is  now  received.  When  the  present 
Ministers  returned  to  poww,  in  the  month  of 
August  1846,  Lord  Cottenham  agabi  became  Chan- 
cellor,  but  his  health  had  in  the  interval  evidently 
declined,  and  his  frequent  absence  fivm  Court 
rendered  it  obvious  that  the  ofBee  of  Clutncellce 
must  be  intrusted  to  stronger  hands.  In  the  month 
of  June  of  last  year  Lord  Cottenham  was  raised  te 
the  rank  of  an  Earl,  and  the  Great  Seal  was  put  bi 
commission.  His  lordship  th«n  went  abroad  in  the 
vain  hope  of  repairing  a  constitution  broken  dows 
by  severe  intellectual  labour,  the  toils  of  office,  the 
anxieties  of  public  life,  and  "all  the  ills  which  watt 
on  ambition."  He  died  at  Pietra  Santa,  in  tiie 
Duchy  of  Lucca,  onthe29thofh«tnxHith.— 31ai«s. 


LORD  LAN6DALE. 
ScABCBLT  •  month  has  elapsed  sfaieetiie  late  Master 
of  the  Rolls  took  his  final  leave  of  the  Court  and  the 
Bar  over  whidi  he  had  so  long  presided,  and  already 
we  are  caUed  upon  to  record  the  melaiieholy  dose  of 
a  life  which  had  been  exhausted  fai  the  severest 
labours  of  the  judicial  service.    Lord  Tangdale  ex- 

Sired  on  Good  Friday  at  Tunbridge-weOs,  whither 
e  had  repaired  about  a  fortnight  ago  for  the  benefit 
of  his  health.  The  over-exertion  of  his  prolonged 
attendance  in  the  Court  of  Chancery  had  produced 
a  degree  of  exhaustion  from  which  he  was  unable  to 
rally.  His  faculties,  which  had  remained  unim- 
pahed  to  the  last  moment  of  his  jndidal  duty,  col' 
kpssd  aader  that  repose  whidi  oaoie  too  Me.    A 
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panlytic  itroke  followed,  and  thoogh  hopes  bad 


•Dd 


coitipl 


ilete  reit  would  ranva  hia  I 


at  one  tima  been  eatatainad  tfaat  chance  of  i 
~  ia  hwaahip'i 
powen,  '*  the  tU-ret  cord  was  already  lootened  and 


lip'i  vital 


the  bowl  wai  broken  at  the  fountain.' 

Henry  Bickenteth,  Lord  Tiangdale,  was  bom  on 
flie  18ch  (^  JoaaL  1783,  in  the  county  of  Waatmore- 
land,  whoe  hia  nther  belonged  to  the  daai  of  the 
small  landed  gentry  of  the  north  of  Kngland.  He 
bad,conaeqaently  not  yet  completed  his  68th  year. 
Originally  destined  for  the  medical  profeaaion,  in 
which  he  had  already  completed  his  stndies  with 
anooees,  he  Tiaited  the  Contineat  with  the  Cunily  of 
file  late  Eail  of  Oxford;  and  it  was  hj  the  advice  of 
those  discerning  friends  that  he  was  induced  to  em- 
bark on  the  more  ambitious  career  in  which  his  re- 
markable  talents  already  promised  him  no  ordinary 
success.  He  entered  Csina  Collej^,  Cambridge, 
where  he  took  his  degree  aa  Semor  Wrangler  in 
1808.  Three  years  afterwards  he  was  called  to  the 
Bar  by  the  Society  of  Aa  Inner  Temide,  and  he  en- 
gaged at  once  in  the  arduous  duties  of  his  profession. 

Throughout  the  whole  course  of  bis  life  hard 
l^stpUXa  ynt  ardently  devoted  to  the  cause  of 
liberal  opinions,  and  sltboneb  he  figured  but  little 
at  any  tmie  in  the  arena  of  party  politics,  no  man 
panned  with  greater  enthusiasm  the  work  of  reform, 
or  brought  a  nrare  subtle  intellect  to  bear  npon  the 
great  problema  of  social  and  legal  improvement.  His 
speculative  opiniona  npon  these  topics  brought  him 
into  dose  and  habitual  contact  with  that  remarkable 
set  of  men  who,  about  a  quarter  of  a  century  ago, 
looked  up  to  Mr.  Benthsim  as  their  sage  and  Uw- 
giver;  and  although  the  philosopher  of  Queen- 
square,  Westminster,  was  hardly  destined  to  witness 
the  practical  application  of  his  SybiUine  labours,  no 
small  portion  of  the  reforms  we  have  since  accom- 
pUshed  in  our  laws,  our  administration,  and  the 
Constitution  itself,  may  be  traced  to  that  class  of 
thinkers  who  claimed  to  be  his  disciples,  and  amongst 
whom  Lord  Langdale  occupied  a  distinguished  place. 
Assiduous  in  his  devotion  to  his  professional  duties, 
Mr.  Bickersteth  rose  to  great  eminence  in  the  Equity 
Courts,  to  which  he  confined  his  practice ;  and  per- 
haps at  the  period  of  his  career  to  which  we  are  now 
adverting  a  ni^her  estimate  was  formed  of  his  powers 
than  his  judicial  performances  subsequently  war- 
ranted. Indeed,  it  may  be  said  that  his  personal 
reputation  stood  even  higher  than  his  forensic  weight 
and  celebrity  amongst  tae  party  which  had  at  that 
time  recently  been  summoned  to  the  councils  of  the 
empire.  Probably  it  was  with  a  view  to  the  services 
Mr.  Bickersteth  was  expected  to  render  in  the  cause 
of  law  reform,  and  possibly  in  part  to  supply  the  loss 
which  had  recently  been  sustained  by  the  rupture  of 
the  Whig  cabinet  with  I«rd  Brougham,  tliat  the 
equity  counsel  was  suddenly  appointed  on  the  19th 
of  January,  1836,  to  succeed  Lord  Cottenham  as 
Master  of  the  Rolls,  and  was  at  the  same  time  called 
to  the  House  of  Peers.  By  an  unusual  exception  to 
the  course  of  high  legal  preferment  in  tliis  country, 
his  lordship  had  thus  risen  to  one  of  the  most 
honourable  and  important  posts  in  his  profession 
without  having  mingled  in  active  political  life,  and 
without  having  eithersate  in  the  House  of  Commons 
or  held  the  office  of  a  legal  adviser  to  the  Crown. 

But  a  few  months  had  elapsed  after  his  accession 
to  the  Mastership  of  the  Rolls  when  Lord  Langdale 
delivered  in  the  House  of  Lords  his  remarkable 
speech  on  the  administration  of  justice  in  the  Court 
m  Chancery,  and  on  the  appellate  ^sdiction  of 
their  Lordships'  House.  To  tbe  opimons  expressed 
in  that  speech,  and  in  favour  of  the  division  of  the 
duties  of  the  Great  Seal,  Lord  Langdale  constantly 
adhered ;  but  when  the  occasion  arrived  at  which  it 
might  have  been  possible  for  him  with  more  robust 
health  and  {greater  energy  to  carry  these  plans  into 
execution,  his  time  of  action  was  already  verging  to 
its  close.  Upon  the  resignation  of  Lord  Cottenham 
last  year,  the  Great  Sotl  was  more  than  once  ten- 
dered to  Lord  Langdale  by  the  head  of  the  present 
Administration ;  but  though  he  consented  to  act  as 
First  Commissioner,  and  actually  sate  for  a  short 
time  in  the  Lord  Chancellor's  Court  and  in  the 
House  of  Lords  in  that  capacity,  the  intense  applica- 
tion to  which  the  state  of  the  Court  of  Chancery 
had  condemned  him  forbade  any  further  stretch  of  bis 
powers,  and  he  longed  only  forthat  repose  which  the 
expvation  of  fifteen  years'  uninterrupted  judicial 
service  entitled  him  to  daim,  though  not  to  enjoy. 

His  labours  as  a  reformer  of  the  Court  of 
Chaacory  fell  infiaitely  short  of  his  iatentions  and 
his  desires,  though  even  these  he  powerfully  and 
systematically  contributed  to  the  new  mles  for  the 
removal  of  delays,  the  reduction  of  costs,  and  the 
abolition  of  needless  formalities.  But  the  philoso- 
phical lawyer  was  baffled  br  the  duties  and  obliga- 
tions of  the  active  Judge.  No  man  ever  sate  in  that 
court  who  was  more  anzions  to  reform  its  abuses, 
and  the  last  diaappoiatment  of  his  life  was  the  pro- 
duction by  Lord  John  Russell  of  the  miserable 
Chancery  Bill  of  the  present  session. 

Lord  Langdale  bronght  to  his  office  a  personal 
^Bgnity  not  inferior  to  that  wUch  it  conferred  upon 
Umself,  for  he  was  a  man  earaastly  devoted  to  truth 
and  jostioe— bis  whole  lifie  was  unsullied  by  the  sus- 


picion of  a  job  or  of  snhservieoce  to  any  but  the 
wftieat  motives  of  aedoa.  He  preaerved  ute  simpU- 
dtyofUsmaanen  and  his  love  of  Utentnnin  flie 
reridenee  on  the  oonfines  of  Ridimond-paik,  where 
of  late  years  he  exdusivaly  resided,  and  in  the 
gardeas  or  library  he  had  himself  formed.  Youncer 
and  more  active  men  have  almady  succeeded  to  the 
functions  he  so  recentlT  dischugeo,  but  amoagst  the 
lawyers  who  have  filled  the  chia  offices  of  thev  Pro- 
fession, and  who  might  have  filled  the  highest  of  all, 
none  Invea  purer  fiune  than  the  late  Master  of  the 
Rolls. 

His  lordship  married  late  in  life  the  Lady  Jane 
Harley,  eldest  daughter  of  the  late  Earl  of  Oxford, 
by  whom  he  leaves  one  daughter ;  hia  peerage,  there- 
fore, beoomea  extinct. — THmtt. 
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ISanfcrnvt*. 

OaMtfUfllof  6. 

OocKXXiLL,  BAXirxL,  draper,  Korthampton,  May  SO,  at 
one,  June  17,  at  eleven,  Bannghall-at.  Off.  ai.  Bd- 
wsrds.  Soil.  B*«d  sad  Co.  Friday 4t.C3ui9side.  Pati' 
tion,  April  28. 

BswABSs,  BiOHABD,  liaendtaoer,  Bndbnry,  Buffbllc,  Hay 

15,  at  eleren.  Jose  12.  si  twelve,  Basingaa]].«t.  Off.  as. 
Johnion.  Sols.  Hardwiok  and  Co.  WaaTers'-hall,  Ba- 
ainghall-it.    Petition,  April  25. 

Etztt,  Jaxxs,  apothecary,  Shiffiialj  Sbropihire,  Hay  24, 

at  one,  and  Jnne  0,  at  ten,  at  Birmingham,      Off.  as. 

Valpy.     Sob.  Hottaram  4t  Co.  Birmingham.    Petition, 

Apnl23.      ■ 
FiBBAirv,  Faucis,  fancy  cloth  mannfaetorar,  Almond' 

bnij,  Yorkshire,  Hay  80  and  Jane  19,  at  eleven,  at 

Leeds,      Off.  aa.  Toane.      Bols,  Hessrs,  Sykee,  Milni. 

bridge,  near  Huddersfield,   and   Bond    and  Barwick, 

Leeda,    Petition,  Hay  1. 
MAsmr,  WiLLXAK  Lxzn,    ironmonger,  Oraraaend,  Hay 

16,  at  eleven,  and  Jane  20,  at  halKpaat  one,  at  Baainf;- 
hall4treet.  Off.  aa,  ^Vhitmore.  Soli,  Wilkinson  and 
Co.  Nicholas  -  lane,  Lombard  •  street,  and  Sbarland, 
Oraresend.    Petition,  Hay  5. 

FzAXSoif ,  Thoicxs,  merchant,  Plympton  St.  Hary,  Deron- 
ihire.  Hay  22  and  Jane  19,  at  eleven,  Bxetar.    Off.  aa. 
Hemaman.    Sola.  Qibson  and  Uoore,  Plymouth.    Peti- 
tion, Hay  3, 
Whiilxs,  Oioboi,  trocer,  Bichmond,  Sarrey,  Hay  U, 
at  half-paat  one,  Jane  13,  at  half.paat  eleren,  Baaing- 
hall-st.    Off.  aa.   Staoafeld.      Sol.  Sigby,  Circns-place, 
Finsbory^iaare.    Petition,  Hay  2. 
Otuttte,  Ha)  9, 
BlOO,  Tsoicu,  Tictnaller,  Birmingham,  Hay  U,  at  one, 
Jane  9,  at  ten,  Birmingham,    Com.  Balguy,    Off.  as. 
^Vhitmo^e.     Sola.    Gem,  Hoor-st.   Birmnigham;    and 
Motteraro,  Knight,  and  Emmett,  Bennett^a-hill,  Bir* 
mingbam.    Petition,  May  3. 

Cbbsd,  Johk  WiLiiAU,  mnkeeper,  Chadirell  St.  Haiy, 
TUbory  Fort,  Essex,  Haj  29  and  Jane  19,  at  one, 
Basinghall-st,  Com.  Holmd.  Off,  as.  Edwards.  Sol, 
Hatthewa,  2,  Arthor-st,  West,  London-bridge.  Pati- 
tion,  Hay  8. 

Dbtbt,  Chablbs  Thoitis  SPBircBB,  aactioneer,  upbol- 
sterer,  and  cabinet  maker,  Wobam,  Bedfordshire,  Hav 
29  and  Jnne  17,  at  two,  Baaingball-st.  Com.  Holroyd. 
Off.  as.  Oroom.  Sol.  Cobb,  11,  Dotvnham-road,  Lower 
lalington.    Petition,  Hay  8. 

CiBTBiCH,  Fbidbbick  Acocstb,  hat  msnafactorer,  Ko.2,, 
Bencett'St.  Stamford-at.  Blao1dVi«rs-road,  Hay  16,  at 
half-paat  eleven,  Jnne  12,  at  one,  Baaingball-st.  Com. 
Erans.  Off.  as.  Bell.  Sol.  Tursley,  So.  16,  CombiU. 
Petition,  April  SO. 

FBoeaiTT,  Fbbdbbioi  Watxs,  and  V^ir  Pcmv,  Jaxxs, 
com  merchants.  No.  36,  Hark-lane,  Hay  20  and  Jane 
10,  at  elcTen,  Basinghall-st.  Com.  Evans.  Off.  as.  Bell. 
Sols.  Hay  and  Sweetland,  Qaeen-aqoare,  Bloomabory. 
Petition,  Hay  8. 

QoLUBB,  WiLUAic  RoLVB,  miller  and  ahip  owner.  Folk- 
atone,  Kent,  Hay  19  and  June  16,  at  half-past  eleven, 
Basinghall-st.  (Tom.  Goalbam.  Off.  as.  Fennell.  Sola. 
Bower  and  Son,  46,  Chancery -lane ;  or  Watson, 
Folkstone.    Petition,  Hay  7. 

Obat,  WiLLiiV,  draper, Sanderland, Borbam, Har23 and 
Jane  24jkt  eleven,  NewoaaUe-apon-Tyne,  Com.  Elliaon . 
Off.  aa.  Baker.  Sols.  Sale,  Worthington,  and  Shipman, 
Hanchester ;  and  Orifflth  and  Crighton,  Nevoastle-npon- 
Tyne.    Petition,  April  26. 

OcDonr,  BtCBABD,  licensed  Tiotnaller  and  dealer  in  cattle, 
Cople,  Bedfordshire,  Hry  16  and  Jane  20,  at  two, 
Baainghall-st.  Com.  Fane.  Off.  aa.  Whitmore,  Bols. 
Wright,  11,  Fornival's-inn,  Holbom,  and  Oreen,  Wo- 
bom,  Beds,    Petition,  Hay  8. 

Habvbb,  Isauh,  builder  and  npholsterer,  Dudley,  Wor- 
cestershire, Hay  22  and  Jnne  17,  at  twelve,  Birmingham. 
Com.  Daniell.  Off.  as.  Valpy.  Sola.  E.  and  H.  Wright, 
Waterloo-st.  Birmingham,    Petition,  Hay  5. 

Knar,  Dtvts,  linen  andvoollendraper,  BracUey,  North- 
amptonshire, Hay  22,  at  half-past  twelve,  and  Jane  20, 
at  eleven,  Basingnall-st.  Com.  Fane.  Off.  aa.  Caonan, 
Sol.  Shattook,  No.  83,  Coleman-st.    Petition,  Hay  7. 

Hsbbblv,  Jans,  cattle  dealer,  Waloot,  Holy  Croas,  Per- 
shore,  Worcestershire,  Hay  22  and  June  17,  at  twelre, 
Birmindiam.  Com.  Daniell.  Off.  as.  Christie.  Sols. 
B,  and  H.  Wright,  Waterloo-street,  Birmingham.  Peti- 
tion, April  25. 

HoOBXS,  Joxir,  joa.  draper,  A^esboir,  Baoldnghamsbire, 
Hay  24  and  Jons  23,  at  elavsn,  Basinshair-st.  Com. 
Oonlbam.  Off.  as.  Nicholson.  Bols.  WiUdnson,  Oar- 
ney,  and  Bteveas,  No.  S,  Riehobs-huie,  City.  Petition, 
Hay  6. 

Siuaa,  CsiBUS,  and  Bvurs,  Bioiuan  Koaan,  tailors. 
Upper  King'St.  Bloomsbory,  Hay  10,  at  two,  June  %i, 
at  twelve,  Baaingball-st,  Com,  Holroyd.  Off. 'as. 
Oroom.  Bols.  J.  and  J.  H.  Llnklater,  Charlotte-row,  Han- 
aion-hoase ;  and  Linsady  and  Uaaon,  No.  28,  Qreshau* 
St.  City.    Petition,  Hay  8, 

BANKBUPTCIE8  SUPEBBEOED, 

Oaattt,  Ifof  6, 

Titmpm,  W,  spirit  merchant,  Hoipeth  Northnmber- 

fauid,Aptai7. 


BoU,  H.  B.  wine  merchant,  ftarther.  Id.  Ha 
Bxeter. — Sroadint,T.inpn,  aeeond  and  flnal,  la.  14 
Freeman,  Leeds. — Brit/gt,  3.  O.  innkaeper,  flrst.  6s.  41. 
Bittleston,  Nottingfaam.— CHUl^iivtoii  and  aauthatt,  ina 
maateis,  flrst  sep,  of  Omdiiigton,  Ss.  Whitmoew,  Bii^ 
mingham.— i>aa<«<t,  T.  copper  smalter,  final,  S{d.  Her- 
namaa,  Bxeter. — Btoms,  W.  D.  butter  msrehaiit,  flaal, 
6d.  HemamiB,  Bxeter.— Oiteo*.  B.  ironmonger,  Srit, 
Is.  Freeman,  Leeds.— Oo4^)^,  T.  8.  maier.  aaeond,  SJd. 
Oroom,  London. — Imfr,  O,  B.  dmggist,  flrst,  4a. ;  murtrni, 
2s.  7id.  Bittleaton,  Nottingham.- JTaart,  J.  eatiai 
maker,  first.  Is.  6d.  Bittleston,  Nottingiiam.— .AaSi^ 
F.  and  8.  woollen  manofactureca,  flrst,  6a.  ltd.  Hem^ 
man,  Bxeter.— IVqr(<|r,W.  ootton  spinner,  flrat,  Ca.  Ilfd. 
Pott,  Manohaster.- tFaHvr,  W.  innksroer.  flrst,  Sa.  7d. 
Bittleston,  Nottingham.— IPSita,  O.  tailor,  second  and 
flaal,  lid.    Oroom,  London. 

moLVSR  watia. 

TamUir,  T.  B.  silk  meroer,  4s.  Uid.  App^  to  Baaael 
Bohoneld,  merehant,  Manchester. 

fl(«tnmf  ntt  (flt  t|i  WaaMX  tf  CrAitots. 

BokUU,  J.  R.  linendraper.  Lower  Mifriiam,  Saarey. 
April  16.  TrnaU.  T,  Hillgate  and  J.  Jamea.  warekooae. 
men,  Oreaham-st.  Bols.  Sole  and  Tomer,  Aldermaabary. 
—IMhb,  O.  seed  emshn,  Kingstoa-apon-Hall,  April  1. 
Trusts.  W.  Wright  and  J.  Blnndall,  merahaata,  Blncstn- 
npon-Holl.  Sou.  Lightfoot,  Bamshaw,  sad  Ftaaldah, 
^ngston-apon-Hnll. — ^Vyct*,  A.  saddler,  rfortiiwieb.  Chea- 
ter, April  23.  Trusts.  W.  Oraage,  &nner,  Oreat  Bod- 
worth,  and  J.  Ookleston,  tanner,  Boneom  sod  Winekam. 
Sol.  O.  Saxon,  Nortliwieh.— Jojt«,  J.  fanner,  Wimbtiag- 
ton,  lale  of  Ely,  Cambridgeshire.  Trost.  B.  Jones,  Cmasa, 
Flood's  Ferry,  March.  Sola.  T.  L.  and  W.  Beed,  Dowa- 
ham  Harket. — Matdegf  B.  draper  and  alopaeller.  Devise^ 
Willahire,  .^nil  1.  Tnuta.  O.  Mabyn,  druer,  Bath,  aed 
H.  Oardiner,  sIop.seller,  Bristol.  Sol.  H.  K.  Norris, 
Devises.- Pria^b,  J.  grooer  and;  tea  dealer,  Berwiek- 
npen-Tweed  (under  the  firm  of  Prinste  and  Co.),  Afi3 
it.  Trusts.  R.  Dodds,  groeer  and  tea  dealer,  aad 
W.  Gibson,  poetmaster,  both  of  Berwick-apoa-Twaed. 
Sol.  J.  Bowland,  Berwick-npon-Tweed.  —  Skfpas,  W. 
and  B.  grocers  and  merraaata,  Chicheetar,  Boaacx, 
April  17.  TmsU.  W.  W.  Dendy,  Chiohaster,  aad  T. 
McCheane,  Portsmooth,  merchaata.  Sols.  Frealaa^ 
Baper,  and  Johnson,  Chichester;  Birobam.  Dslzympkv 
aad  Drake,  Parliament-at.  Westmhister. 
0as<M«,  Jfoy  2. 

AppUbj,  W.  bookseller,  Broad-st.  Bath,  April  XS. 
Trusts.  W.  Tegg,  wholesale  bookseller  and  pnfaliaker, 
Queen-st.  Ches^dde,  and  James  JefTery,  bodkhiDder, 
Bath.  Sols.  Fry  and  Loiley,  Cbeapside.— ZKxsa,  T.  bob 
merchant,  Bradford,  YorkaUre,  April  28.  Tnala.  H. 
Rangeley,  ironfoander,  Unstone  InnWorka,  DranfMd, 
S.  Duon,  carrier,  Shipley,  H.  Pearson,  carrier,  Salby,  and 
R.  Croaland,  ironfoander,  Bradford.  Bob.  Bentley  aad 
Wood,  Bradford.— iVeo;,  T.  wine  imtebaat,  Tosbvidge 
Wells,  Kent,  April  9.  Trosts.  O.  Taylor,  genHemaa, 
Hammet-st.  Hinoriea,  and  J.  K.  Hooper,  jon.  muorter  <i 
foreign  wines  and  spirits,  Queenbitae.  Sola.  Fry  aad 
Loile7,  Cheapaide.  —  Warn,  H.  B.  draper,  Wett-st. 
Bristol,  April  4.  Trust.  T.  Forlong,  aooooataot,  KistoL 
Sola.  Brittan  aad  Bona,  Bristol. 

9artiirrf)<p«  Btaflolbttr. 

Oaiettt,  April  29. 
Aiiy,  Stewnton,  and  Co.  merchants  aad  maimfhtlmess 
of  flies,  aad  other  hardware,  ShalBeld,  April  10.  DaMa 
paid  by  Stevenson. — Bakery  A.  C.  aad  Jfotr,  J.  iraa- 
foundera.  East  Stonebouse,  April  25.— Bs(U<ris,  aad 
Dixon,  gas  fittera  and  oontraetora,  Eing4t.  aad  Boas  at. 
CoTent-garden,  April  25. — BmtmM  and  £^jr. 


ters,  Harston,  sa  regards  J.  T.  Boame,  April  15. — J 
T.  and  i9tMM,^phtha  manaflwtarera,  near  Horristoti,  April 
23.  Debts  paid  by  T.  Bowen,  aen.  and  Jan.— Aijwr,  O. 
aad  Co.  wine,  spirit,  ale,  and  porter  marchaata,  Liierpool, 
April  24.  Debta  paid  by  Biyce.— Bri<  aad  Co.  ahkt 
makers  and  hosiers,  Regent-st.  April  23.  Debts  paid  \ij 
Browne. — BvtrioH,  J.  D.  aad  QMoby,  G.  pen  manwrfhiv 
tnrera,  Birmingham,  April  26.— Clar<<r,  O.  aad  T.  potk 


— FiutUaur,  i.  and  J.  tila  makers  and  potten,  Loampit- 
hill,  Lewisham,  April  23.  Debta  paid  by  J.  FanBmer., — 
am,  F.  and  SHU),  A.  plumben.  South  Holton-st.  I>ee. 
26.— G>r«y,  H.  and  J.  farmers,  Newmoor,  Bolhal,  J^cil 
23. — Harris,  T.  and  &«,  orar  manulaotiinrs,  WraS 
Wycombe,  April  24.  Debts  paid  by  T.  Harris.- Ha>> 
lam,  J.  and  G.  linen  drapers  and  andertakers,  Bata- 
ley,  April  28.  Debta  paid  by  O.  Haalam.— fleefaw  aad 
Siradiiiig,  drapers  and  outfltters,  Trnemoath  ai»I  dsc- 
where,  April  19.  Debta  paid  by  StradKng.— JDacori  aad 
Wtatt,  wholeeale  oilmen.  Upper  Tbaaiea-st.  April  M. 
— Ltonard  and  Sarrti,  meroers  aad  BnaiidrBpcra,  Chaa- 
penham.  April  19.  Debts  paid  by  Leonard. — Zma,  J.  W. 
and  J.  Ifaiendrapers,  Stroud,  ^ril  lO.—LilwaO,  J.  aad 
LarkiM,  F.  crystal  merchants,  Honrshoe-oouri,  LadaaS^ 
hill,  April  26. — Jfamtogaai,  A.  and  P.  jewaOers  aad  sUf«B>> 
smiths,  Wisbech  Saint  Peter,  April  26.— JfiUra,  J.  aiad 
Qtorgt,  O.  farmers  and  brewers,  Boxley,  April  M.  " 
ford,  J.  aad  THa,  F,  grocers,  dr^xn,  and 
Beepers,  Yoiforo. — Bobintai),  Criitroo, 


maaaibotnrers,  Bradford,  AprQ14.  Debts  paid  brOnK 
tree.— ZesssU  and  Co.  drapen,  Praaton,  Jaa.  L— n«ap> 
sea,  t.  and  Boom,  B.  coal  merchantsjlittla  lioas,  AaaB 
23,  Debtapaid  by  Boon*.— IFratey,  W.,  W.  Jan..  aad O. 
general  tailors,  Priaees-st.  Haaover-aqiiare,  Apiu  ML  aa 
regards  Wesbey,  ixm.—mMg  and  BucHom,  eammlmmim 
agents  andreneral  merchanta,  Liverpoid.  April  26.  Xltafcts 
paid  by  Whitby. — WiUon,  Vonm,  and  Co.  mnOavta, 
brokers,  aad  vinegar  manonotarera,  Liverpool,  and  Kiak- 
dala,  near  Uveipool,  April  M.    Debts  paid  by  Dona. 
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MALK  OF  CHABSBS  TOR  AI>VKBTISBUBin». 

Under  mtyWordi.w £0   5   0 

Vor  erery  adiStloul  Ten  Words.....    0   0   6 
AAfertueroenU  froai  the  Oonnfay  ehonld  be  accompanied 
irtQi  an  order  upon  the  Asent  in  Town,  or  a  Foat.offloe 
Older  (paraUe  at  180,  Stma)  for  the  amotmt. 

Adrernwrnenta  ordered  lor  the  first  page  are  oharced 
one-half  more.  If  net  lo  ocdend,  Vbif  iriK  taka  m» 
.^lanoe  of  position. 


We  cannot  undertake  to  letnm  r^ected  oonummicatious. 
Wfa^erer  is  intended  for  insertion  most  be  antiientioated 
bjthe  name  and  addreiaof  the  writar;  not neoesasBrilj 
&r  pobhoatiou.  bat  as  a  guarantee  of  his  flood  Aitii 

K6  notice  can  be  taken  of  iaonrmoiis 
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SATURDAY,  MAY  17,  1851. 

A  HINT. 

Thi  reader  wlio  desires  to  preewre  the 
former  8rran({ement  of  tiie  contents  of  tlie 
number  may  do  so  irtth  the  greatest  emse. 
When  he  cats  the  leaves,  he  has  bat  to  take 
bom  die  amiflle  of  the  ^eet  tihe  pages  of  re- 
ports, and  place  Aiem  «t  the  beginning,  within 
the  outside  !e^,  and  he  win  lutTe  tlra  entire 
contents  in  their  ancient  order-^he  reports  in 
Btiocession  firM,  and  then  all  the  miscellaneous 
contents  in  their  order.  We  cannot  so  t«ttd 
them,  because  the  stamp  is  imposed  on  the 
sheet :  a  severed  dieet  woald  be  liable  to  as 
many  duties  as  it  has  parts,  and  there  is  no 
other  possible  method  of  arranging  tlwrepoita, 
so  that  they  may  be  serered  from  the  net  of 
t^  aheet  and  boond  up  eonthraonsly,  bat  by 
placing  them  in  the  centre  leaves.  Any  seemhiff 
-iSBlocatioii  thence  arising  is  effectnaUjr  cured 
by  the  simple  ]dan  of  at  once  reraovrng  the 
pages  of  reports  from  the  centre  and  ptocing 
them  at  the  bq^inning. 


TRANSPORTATION. 
Tb«  House  of  Lorda  has  been  conridering  Ae 
qoeation  of  tntnaportation,  bat  more  soberly 
and  rationally  than  it  has  been  treated  by  Mr. 
Addbrlkt,  in  his  pamphlet,  and  by  the 
Sptclator  and  two  or  three  others  of  the  news- 
papers, which  look  exclusively  to  the  interests 
of  tiie  colonies,  and  igaore  (be  iateNBta  and 
iMceaotiea  of  the  MOtker  eomtry. 

We  are  not  abMt  toiaAct  vpoa  otarreadsn 
a  nriew  of  all  die  a>gaiiieuf  that  n«  adduced 
fyt  and  attaint  the  'system  of  pnniiAtment  by 
-tanmsportarioB ;  bnt  we  are  desirous  of  bringing 
UBder  the  notice  of  the  Lawyers  who  are  in 
Ftaliament  one  consideration,  Which  appears  to 
be  overlooked  by  all  the  speakers  and  writers 
itpon  this  maeh>contested  qoeation. 

The  Bishop  of  Oxiwkd  dwelt  with  great 
foroe  and  eloqaence  mton  the  prapnt^  of  aub- 
tUkmUmg  imiMOVvd  r^ormalory  ■panislim— t  aft 
bone.  This  la  tiib  aMwsr  .given  bjr  Mtb» 
opponents  of  tnamortatiao. 

iUttn*am0K>f  tMM  Is  ma  -obstaifib  to  the 
■o.«a«. 


ssecess  of  any  scheme  of  diis  kind,  of  which 
they  appear  not  to  be  aware;  for  they  never 
tfttempt  to  grapple  with  it  and  shew  how  it  is 
to  be  removed. 

Grant  that  a  perfect  system  of  reformatory 
punishment  could  be  devised  and  carried  out 
at  home ;  that  every  criminal  conld  be  so  im- 
proved as  to  leave  the  prison  a  changed  man ; 
stiTl  we  fear  the  object  would  be  as  fir  as  ever 
from  being  attained,  and  transportation  as  un- 
safely dispensed  with. 

For  tliis  reason.  The  temptations  to  rdapse 
are  not  and  cannot  be  removed,  so  long  as  the 
criminal  remains  in  England.  His  character 
is  blasted  by  bis  public  trial  —  his  respectable 
friends  shrink  from  associating  with  a  convict 
— and  nobody  will  take  into  his  service  a  thief 
just  released  firom  the  gaol.  Conscious  degra- 
dation and  the  aeom  of  his  fellow-men  lower 
his  airif-respect,  and  drive  him  out  of  good 
society  into  bad,  and  the  impossibility  of  living 
by  honest  labour  compels  him  to  be  again  a 
thief.  Nothing  can  remedy  this — and  this  is 
the  greatest  of  all  causes  of  crime,  not  to  be 
reached  by  any  improvements  in  pnnishment. 
So  long  as  the  fiberated  criminal  is  sent  back 
to  his  old  haunts  and  his  old  associates,  he 
win  continue  a  criminal.  It  is  almost  impos- 
sible that  he  should  be  otherwise:  whatever 
his  inclinations,  the  world  will  not  let  him  be 
honest,  because  it  will  not  treat  him  as  honest. 

Now  for  this  evil — which  the  opponents  of 
tramports^n  entirely  overlook — no  cure  has 
been  suggested,  and,  as  we  believe,  none  is 
practicable,  but  transportation.  TTie  only 
chance  of  a  criminal  retrieving  his  position 
and  becoming  an  honest  man,  is  to  remove 
him  from  liis  old  hannts  and  associates— to. 
give  him  hope  of  a  happier  and  more  pros- 
perous fHiture,  secnrpd  by  his  own  ejfertjons. 
TVansportation  doea  this.*  We  should  liSe  to 
see  a  comparative  table  of  the  proportion  of 
toaasported  convicts  who  reiapM  into  crime 
after  pnnishment,  compared  widi  that  of  con- 
victs kept  at  home. 

Even  if  home  puaishment  be  practkable,  it 
ehould  be  aeeotapsnied  by  deportation  after- 
wards, as  a  freamaa.  'If  not  thus,  how  wm^ 
the  opponents  meet  tlM  difficulty  we  have  Mjg- 
gested? 

Nor  is  iiters  much  force  in  the  objection, 
that  w«  Iwve  no  right  to  innndate  a  ootony 
widi  crimintds.  The  objectors  foiget  that  tlie 
criminds  were  made  the  colony.  A  place  is 
colonised  purposelv  for  tbem,  and  colonists 
have  gone  diither  of  their  ow«  accord,  knowing 
the  dMraeter  sf  the  fdaee.  Ibsre  is  aoois 
reason  in  an  «M  colony,  that  has  never  bem  a 
penal  one,  objecting  to  be  made  audi ;  and  it 
would  he  a  breaeh  of  faith,  and  an  act  of 
tyranny,  to  compel  them  to  take  our  oonviots 
ifrahnt  their  wiU.  Bitf  this  objection  doea  not 
extend  to  the  eotenies  wfaseh  were  founded  as 
penal  colonies,  who  have  no  right  to  comptain 
that  they  are  what  they  were  designed  to  be, 
aad  what  those  who  settled  thei«  knew  them 
to  be  wlien  they  went  thither. 

UnlSl  some  means  can  he  suggested  by  the 
colonial  phQosophers  wliereby  criminals  may 
have  the  means  of  becoming  honest,  indus- 
triona  and  xeapected.  after  thor  term  of  puuah- > 
flWDt  is  over,  it  seems  to  ns  a  waste  of  tioM, ' 
breath  and  psiper,  to  speak  and  write  against' 
transportation.  ^ 

FORMA  PAUPERIS. 

It  was  with  great  pleasure  that  we  read  the 
following  remarks  by  Lord  Campbell,  upon 
a  trial  last  week  of  a  very  disgtacefnl  paoper 
8«it,  in  wfaioh  the  dafBadaat'faad  a  vsrdiet.— 

The  learned  Jodce  said,  he  perfectly  agreed  with 
the  verdict  returned  by  the  Jut-  He  should,  foi  the 
protectioD  of  his  feUow-suojecti.  take  care  that  in 
simiUr  oases,  the  iun  should  be  property  directed. 
There  was  a  case  wDicn  he  had  tried  at  the  other  end 
of  the  town,  in  which  a  thief  had  been  taken  with 
the  stolen  property  on  his  person;  but,  owiuf  to. 
some  teohnicality,  he  esoaped.  and  imsaadiately 
bioi«ht  an  action  for  damiees  for  &Iae  imprison- 


ment. Happily,  however,  as  in  tfae  fsesent  esse,  a 
verdict  was  returned  for  tiie  defendant.  It  vas  an 
extremely  vexatious  coarse,  sod  more  especially  so 
when  the  plaintifT  sued  ht  forma  pauprrit,  m  wMdi 
case  the  plaintiff  and  his  attorney  would  be  benefited 
by  the  damaies  and  costs,  and  the  defendant,  if  he 
gained  a  verdict,  wonid  be  put  to  the  expense  of  501. 
or  60/.  He  ■wonld  advise  lend  gentlemen,  for  the 
honour  of  the  prolfession  to  w&ch  ne  belonged,  to  be 
most  particular  and  cautions  in  the  granting  of  certi- 
ficates to  sue  in/orma  pauperU.  He  expressed  his 
intention,  when  those  certificates  came  before  htm, 
to  subject  the  aSbir  to  the  strictest  scrutiny  and 
inquiry. 

More  than  once  we  have  directed  the  atten- 
tion of  our  readers  to  the  abases  of  A»  pif> 
vilege  of  the  poor.  In  practice  it  has  been  per- 
verted into  a  pri'vilege  for  the  benefit  of  unprin- 
cipled and  speculating  Lawyera,  and  a  means  of 
injustice  and  oppression  to  the  pubHc,  when 
the  game  is  all  on  one  side, — "  heads  I  wis, 
tails  you  lose," — where  the  Attorney  picks 
up  a  pauper  and  mannfsctures  a  grievance 
against  a  wealthy  man,  with  a  certainty  that 
he  can  lose  nothing  and  may  gain  much,  and 
stimulated  not  a  little  by  the  possibility  of 
payment  by  the  unfortunate  defendant,  as  a 
more  prudent  coarse  than  the  certainty  of  loss 
by  going  to  trial,  even  wiA  certainty  of 
success. 

A  privilege  thus  capable  of  abuse,  and  thns 
actually  abused,  sbould  at  leant  be  snrronnded 
with  checks  to  prevent  an  ill  use  being  made  of 
it.  At  present,  the  only  check  is  the  certificate 
of  Counsel  that  there  is  good  cause  of  action. 
But  this  is  found  to  be  ine&ctual,  because 
any  Counsel  may  cerdlV ;  and  tome  Connael 
are  always  to  be  founa  who  are  either  very 
inexperieneied,  very  ignorant  of  law,  or  very 
inconsiderate.  Lord  Campbbll  announces 
that  he  will  scrutinise  such  certificates,  and, 
we  tmst,  pnbticly  censure  thoee  who  give  then 
improperly.  But  we  fear  that  even  this  wiU 
not  suffice  to  check  the  abuse  while  so  great 
a  temptation  is  offered  to  a  din-eputable  class 
of  Attorneys,  We  would,  therefore,  suggest 
the  following  remedy,  whidi  wonld  reach  the 
root  of  the  evil. 

Let  Attorney  as  well  as  Counsel  be  assigned 
by  the  Court,  If  the  panper  succeeds,  let  the 
Attorney  have  ne  more  costs  than  monty 
actually  paid  out  of  pocket,  and  the  Counsel 
no  fees  at  all.  If  the  action  fails,  let  the  de-' 
fendant  be  empoweisd  to  oone  upom  both 
Attorney  and  certifying  Onoud,  or  eiAsr,  for 
snch  expense*  osf  tf  pocket  n  he  has  been 
pat  to. 

If  Uns  were  done,  we  should  never  sgaia 
witasst  the  aff>lKation  of  the  greatest  instrox 
UMMs  of  eztortiega  in  existence — the  aetion  in 
fermA  pmiperis  hrongfat  by  a  ^leculstive 
Attorney.       _______^_^ 

THC  LEQISlATOf^. 

All  the  Law  Bills  before  Parliament  have  been 
in  suspenke  during  the  last  week.  It  is  not 
probable  that  aoany  of  them  wall  pass  during 
the  present  session,  md  next  year  wiQ  he 
occiqiied  inth  the  Sof&age  (question. 


PUBLIC  Busnnss  TBANSACTED. 

BILLS  mSAB  A  nBST  TIKE. 
Shtiwwiey,  Jtfw  6. 
St.  ABMa-a  Brfbesy  ComaMos. 

JH*v,aGv». 
UBisenittes,  BootlsBd. 

IPofassAy,  JGv  M. 
Oimaislialimi  iif 'lliiiiillnii 

•nxs  msAO  A  sseoNo  tact, 

Mmdam,  Mm  B. 
OaliMW  nmpatr  QaaMsSim 
Appiwrtlceaio  fc»  Berriee,  Tialsnd. 

OhuiSabls  iHtttntioaa  Netiaaa 
Lssdlmd  and  Taaaat. 

amiitur.JgT-H. 
OonunonXoSfingBogaM 
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at.  Albu'a  Bribery  OommiMion 
gnfauifiWwBiMint  of  Copjhold*,  Ho.  1. 

BUXg  BIAS  A  THimD  TIME  AMD  PASRD. 
7%mviaf,  Itaf  8. 
OoBq^omd  HooMlioldar*. 

VtopettjTta. 


Tkartitaf,  Xaf  15. 
tating  Aot  Amandment. 


BmiS  TanenwBti  Bating  J 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  .BJtAO  A  THIU)  TIHK  AND  PAMSD. 
3iand<^,  JTajr  8. 
Iiamdon  ud  BtedkwtU  BaUmj. 

Aberd««n  Poblio  Baoord 
Diindea  and  Arbroath  Bailwi^ 
Huddartfield,  &o.  Turnpike. 

Thindaf,  Uag  IS. 
Stroad  and  Okmoeater  Boad 
ITttozeter  to  Stoke,  fto.  Boad. 

SKSSIONAL  PKIimtD  PAPSU. 
Par.  Komb. 

160.  Oiril  Oontinganoiee— Aeoonnt  and  Eatiniate 
Sll.  OiTil  Serrieea— Ertimate*  i  ClaaHC  1, 1,  and  3 
Sn.  Acriooltiiral  Prodnoe  (Ireliod)— Betam 
an.  Ba|7head  and  KinntoWn  Paekett  j  Batama 
M8.  Talnatioa  (Irelaad)— Batama 
S14.  OonataboluT  (IrelaDd)— Abitraet  of  Statement 
aSl.  A^eebory  Bleetion— lOnilea  of  Bridenoe 
SC8.  laonmbered  Brtatea  Oonmieaion  (Ireland)— Bepcnrt 
S6B.  Xcdeeiaetiaal  Coorta— Batnm 
Priaom— SixtaantbBaportofliiipaeton  (SeoUand)— Patt4 
MS.  Bmigratton— Oorremondenee 
m.  SpirKa— Betom 
ITS.  Barrel  Organi,  &c.  (HebopoHi)— Oopj  of  Initme- 

tknu 
S74.  BaOwa^Aocidant*— Baton 
277.  Oonunittaa  of  Selection — Berenth  Beport 
MS.  Cannot  Diaamline  and  Traniportation—Kenuaiab 
MO.  Poor  Balier  (Ireland)— Betnm 
MS.  Billa— Petty  Beaeiana  (beland) 
Ml.     —     Feea  on  Piooaeoinga  before  Jnatloei  (Ireland) 
MB.     —     Oanaetiaoofnnee,*e.  (Ireland) 
971.    —    Lodging  Hooaaa  (amended) 

Common  Lodging  Hooaea 

Apprentioea  to  8aa  Barrioe  (Irdsnd)— Rb.  S 

BrEdgee  (Irelaad) 

Inremeaa  Bridge  (No,  1) 

St.  Alban'a  Bribery  Conu 
Univeraitiee  of  Scotland 
Ml.  Porta  ofireweaetle-mion-^roe  and  SUelda— Betun 
MS.  Wheat  and  Wheat  Heal;  Linen  Yam— Batoxna 
Britiah  Chapel  at  Plorenoe — Oorreepondenoe 
MS.  Vlre  Inanranoa— Aooonnt 
MO.  Ooniict  Diacipliiia  and  Traoaportation— Copiea  of 

Petitiona 
Bdaoation— ICnntea  of  the  Committee  of  Ooonoil.  Tola. 

lands 
68.  Local  Acta — Beporta  of  the  Admiralty 
178.  Bxeheqner— Aocoant 
Priaona— I6th  Beport  of  the  Inapectora  (Kortham  and 

Baatem  District)— Part  % 
UetropoBa  ImproTementa — ^7th  Beport  of  Conuniaaionere. 


J78.  — 

MS.  — 

«0.  — 

178.  — 

MS.  — 

Ml.  — 


HOUSE  OF  LORDS. 

CKIHINAI,     JDSnCB    BILL. 

F^DAT,  Kay  9, — Ijord  Campbell  btooght  np 
fiom  the  select  committee  his  Adininutnttion  of 
Jnstioe  Bill  and  his  PleTention  of  Offences  Bill,  and 
moved  that  they  be  reprinted  as  amended.  The 
noble  and  learned  lord  said  these  Bills  had  been 
drawn  by  rery  eminent  members  of  the  bar,  Mr, 
Oieares  and  Ur.  Pitt  Taylor,  the  latter  of  whom  was 
a  grandson  of  the  celebrated  Lord  Chatham,  and 
inherited  a  great  portion  of  his  talents,  and  had  also 
aa  ardent  desire  to  improre  the  laws  and  institations 
of  bis  coontry.  He  (Lord  Campbell)  had  leceiTed 
a  letter  irom  Lord  Chief  Justice  Blackburn,  of  the 
Q.  B.  in  Ireland— one  at  the  greMtest  judges  tliat 
bad  ever  lived  in  either  Ireland  or.  England— who 
stated  that  he  and  his  learned  brethren  in  Ireland 
highly  approved  of  these  Bills,  and  anxiously  wished 
to  see  them  extended  to  that  part  of  tbe  United 
Kingdom,  The  noble  and  learned  lord  condnded 
by  moving  that  the  Bills  be  reprinted.— A{p«ed  to. 


HOUSE  OF  COMMONS. 

CBAMCEBT  BErOKM. 

FaiDAT,  May  9.— In  reply  to  a  question  firom  Mr. 
Huntz,  Lord  J.  Russell  said  that,  since  he  made 
Us  statement  on  this  subject,  the  Lord  Chancellor 
had  conanlted  those  whose  opinions  were  entitled  to 
tfw  most  weight.  Those  opinions  had  not  yet  been 
drawn  up  in  a  proper  shape,  bnt  when  they  had  been, 
ne  (Lord  J.  Rossell)  would  consider  them,  and  in- 
troduce a  measnie  on  thia  subject. 

JCDICIAL  SALAKIES. 

ToESDAT,  May  10,— In  the  debate  on  the  report 
m  salaries.  Lord  John  Russell  defeDdad  at  length 
waprinciple  of  choosing  for  the  judges  of  thelaw 
OoiDts  those  gentlemen  who  have  attained  the  first 
rank  m  the  race  for  legal  distinction  at  the  bar :  this 
nrstem  gave  to  the  boich  such  men  as  Hardwicke, 
Camden,  Eldon,  and  Mansfield.  But  such  men  are 
not  easily  tempted  to  yield  their  large  private  re- 
Tenses.  The  Government  proposes  tiiat  the  salaiies 
of  the  Lord  Chancellor  shall  be  IO,0(XU.  a  year  in- 
5?!l"  £f  ll'*!2i-,  (?^™  ^"o  sources),  as  at  present ; 
flirt  of  the  Chief  Justice  of  the  Queen's  Ben(^ 
WOO*,  instead  of  7,000/.  as  nroposed  by  Oe  eom- 
■uttoe  ;  and  those  of  the  Chief  Justice  of  the  Common 
Tkw  ud  the  CUsf  Bam,  7.000^  insteMl  of  8>0MW. 


as  prapossd.  Persons  appointed  after  last  year  will 
be  subject  to  tlie  new  airsiwement.  The  scale  of 
salaries  for  tiie  Scottish  and  uish  bench,  iriiieh  tlie 
committwe  proposes,  involvhi^  a  dksination  of  salaries 
to  a  large  amount  by  whidt  a  sssaU  saving  only 
would  accrue  to  tbej>nb]ic,  flie  Govenment  does 
not  accept.  BoUi  in  Bdtnbwgh  and  in  Dublin,  and 
particnlariv  in  the  former,  ever  since  the  Union,  the 
persons  chiefly  at  the  head  of  sodety  have  been  the 
judges :  it  is  not  desirable  to  bwer  them  from  thdr 

S resent  dignified  and  conspicnons  position.  Lord 
ohn  took  the  opportnnitjr  to  state  that  tiiere  never 
has  been  the  least  intention  to  chsnge  the  position 
of  the  administiation  of  law  in  Ireland,  either  by 
reduction  or  transfer  of  the  courts  of  justice ;  on  the 
contrary,  the  Government  thinks  it  is  of  the  greatest 
importance  to  '"""♦t'"  the  looal  admii^stration  iA 
justice  in  Ireluid. 

ADimnSTBATIOM  OP  CUM INAL  JUSTICE  IM PBOTB- 
IIENT  BILL. 

Tbttssoat,  May  15,— Lord  LrKDHtruT  asked  Us 
noble  and  learned  ftiend  the  Lord  Chief  Justice  of 
the  Queen's  Bench  to  postpone  ttie  committee  upon 
this  Bin,  wUch  he  had  fixed  for  Friday  nsn^  to 
some  day  next  week,  as  he  was  anxious  to  say  afew 
words  on  the  subject — Lord  Campbell  ssid  that  he 
should  have  great  satiaAetion  in  postponing  the  com- 
mittee on  this  Bill  from  Friday  to  any  day  m  the  next 
week  wUch  would  be  most  convenient  to  Us  noble 
and  learned  Mend,  He  would  fix  the  committee  for 
any  day  wUch  his  noble  and  learned  friend  would 
name, — Lord  Ltndhurst,  Under  sudi  circum- 
stances, I  will  aay  Tuesday  next, — ^The  committee 
was  then  postponed  accordingly. 

BILL  POK  THE  BBPOBM  OP  THE  COUBT  OP 
CHANCEBT. 

Lord  Ltndbubst  hoped  that  theu:  lordsUps 
would  not  consider  Um  importunate  if  he  now 
called  the  attention  of  his  noble  and  learned  friend 
on  the  woolsack  to  the  Bill  wUch  had  been  promi^ 
for  the  reform  of  the  Court  of  Chancery.  It  would 
perhaps  be  recollected  as  matter  of  history  that  at 
the  close  of  last  session  the  noble  lord  at  tiie  hmd  of 
the  (Sovemment  in  the  other  House  of  Farliam«it 
nve  notice  in  that  House  that  he  would  bring  in  a 
Bill  for  the  reform  of  the  Court  of  Chancery  early 
in  the  present  session.  It  was,  therefore,  natural  to 
suppose  that  during  the  recess  he  had  employed 
Umself,  in  conjunction  wifii  the  law  officers  of  the 
Crown,  in  preparing  suck  a  Bill.  In  the  speech 
from  the  Throne,  at  the  oommenoement  of  the  pie- 
sent  session,  the  joomise  was  reiterated  in  distinct 
terms.  A  few  days  after  the  meeting  of  Pailiainent, 
in  consequence  of  a  question  put  tonim  by  his  hon. 
and  learned  friend  the  member  for  Nawanc  (Mr.  J. 
Stuart),  the  noble  lord  stated  that  ho  would  bring  in 
Ae  Bill  in  qnestioa  very  skortly.  Very  shortly  1  It 
was  perfSotty  dear  that  tits  noUelord  had  not  used 
those  words  in  their  ordinary  sense,  but  (if  he  might 
be  permitted  to  say  4b  without  offence)  in  a  quaii 
Chancery  sense.  For,  after  the  expiration  of  three 
months,  or  of  half  the  session,  the  Bill  in  question 
had  not  yet  made  ite  appearance.  The  noble  lord, 
as  soon  as  he  meddled  with  the  Coxai  of  Chancery, 
seemed  to  have  contracted  the  habit  of  delay  for 
wUch  that  court  was  notorious,  wiUi  a  view,  he  sup- 
posed, of  shewing  the  inconvenience  of  the  delay 
wUch  he  wished  to  remedy.  He  (Lord  Lyndhurst) 
did  not  know  whether  he  ought  to  put  his  question 
to  his  noble  and  lesmed  friend  on  ue  woolsack,  or 
to  the  noble  marquis  who  was  at  the  head  of  the 
Government  in  that  house;  but  he  would  ask  one  or 
both  of  them  whether  their  lordships  were  to  expect 
that  Bill  this  sesdon  ?  He  hoped  that  he  should 
recdve  a  distinct  answer  from  one  quarter  or  the 
other, — ^The  Loan  Chancellob  observed,  that  his 
noble  and  learned  friend  had  informed  him  in  private 
of  his  intention  to  put  this  question  to  Um  in  the 
house.  As  his  noble  and  lenmed  friend  had  Umself 
presided  for  many  years  in  the  Court  of  Chancery, 
with  great  credit  to  himself  and  benefit  to  the 
country,  he  must  be  well  aware  of  the  ease  with 
which  remedies  for  the  inconveniences  and  delays  of 
the  0>urt  of  Chancery  were  accomplished.  Still,  there 
was  one  circumstance  wUch  induced  Um  to  think  that 
this  could  hardly  be  the  case,  for  all  die  time  that  his 
noble  and  learned  friend  hdd  the  Seals  he  had  done 
nothing,  but  had  left  the  task  of  reform  to  Us 
successors.  He  could  assure  his  noble  and  learned 
ftiend,  that  ever  mnce  he  had  had  offidal  commu- 
nication with  the  Government  on  this  subject,  their 
attention  had  been  dosely  devoted  to  it  His  noble 
and  learned  friend  had  said  that  all  the  session  had 
passed  away  without  a  single  word  having  been  ssid 
about  it;  but  here  Us  noble  and  learned  friend's 
memory  was  dearly  at  foult,  for  he  (the  Lord  Chan- 
cellor) recollected  that  his  noble  friend  (Lord  J, 
Russell)  had  ststed  in  the  other  house  the  outline  of 
the  Bill  wUch  he  intended  to  introduce.  His  noble 
friend  stated  that  he  would  "very  shortly"  bring 
in  that  BiU.  The  draught  of  the  Bill  wss  then 
prepared,  for  he  had  seen  it  himself.  His  noble 
and  lesmed  friend  (Lord  Lyndhurst)  had  made 
some  observations  of  neat  importance  on  that 
Bill,  and  many  leamM  memben  of  the  pro-1 


fesdoD  had  made  oommaideaiiaDS  to  Um.  aad  tel 
offered  suggestions  for  Ito  improvonmit  too  in. 
poitant  to  be  overiooLed.  He  had  beeo  is  eoa- 
munication  with  the  noble  lord  in  the  other  IiOQse 
(Lord  J.  Russdl)  on  those  communications  and  ang. 
(jestions,  and  had  requeued  him  not  to  bttnc 
m  Us  Bill  until  he  had  looked  over  those  snggestio^ 
and  espedaUy  those  of  his  nobk  and  leamed  fiieaj 
(Lyndhurst).  He  (the  Lord  Chaneeliar)  now  tad  • 
BiU  prepared,  oontaining  sudi  of  the  sngiestiasu  m 
he  qiproved  of :  but  he  had  imt  yet  given  it  a  <i~1 
perusal.  Her  Majesty's  Govenimeot  had  narer  kat 
sight  of  the  subject;  nor  had  he  individually.  'Ba 
appealed  to  his  noble  and  teamed  friend  whether  ha 
was  not  aware  of  the  difficulty  of  preparing  a  BUI  of 
sndi  vsst  importance  as  the  present,  and  of  the  cara 
which  ought  to  be  taken  lest,  U  attempting  to 
introduce  new  improvements,  they  intzodneed 
impediments  into  other  parts  of  tlie  syston.— 
Lord  LrNDHvaar  was  riad  tiiat  he  had  pot  tte 
question  to  his  noble  andlsamed  friend  OB  ue  IP 
sadc  as  it  had  eUdted  from  hte  •  tfstiaeti 

whidi  was  a  oompleto  justificaliaa  ofasesroJ 

tion  wUdi  he  had  made  on  a  former  oocasioa.  .^ 
his  noble  and  leamed  fiimd  had  stated  that  he  JmI 
the  Bill  now  prepared,  might  he  be  permitted  to  ask 
whether  it  was  intended  to  introduce  it  U  this  or  m 
the  other  House  of  Parliament  .'—The  Lokd  Ckak- 
OELLOB  wss  not  Ewsre  that  there  wss  any  alteiafioa 
in  tbe  intention  of  bringing  it  first  under  the  con- 
siderstion  of  the  other  House  of  Parlisamit. 
Hers  tiie  oonvarsatiaa  en  lUa  sobjaet  dropped. 


Common  LonoiMO  Houses. — On  Satordar  aBill 
in  the  House  of  Commons  was  printed  for  ue  waO, 
ordering  of  common  lodring  houses.  It  is  to  be 
read  a  second  time  on  We£esday.  The  olrieet  of 
tiie  Bill  is  to  [dace  under  tiie  p^ioeoommon  hxMiH^ 
honsss.  with  rsgard  to  the  cleanliness,  venliktjai^ 
&C.,  as  also  to  remedy  contagions  iliiiiasie  Ite 
Bill  was  brought  forward  by  Lord  Ashley. 

THE  MAGISTRATE, 

iSD  PABOOHIAL  AKD  UDBIOIPAL  LAWTXB, 

The  last  number  wss  extremdy  fertile  in  Moite 
of  cases  relating  to  this  depsrtment  of  the  Law 
Times,  the  Courts  having  been  unusually  diiigsat 
during  the  Term  just  concluded,  insomuch  ri»«t  the. 
Ootra  Pt^  was  deared  for  the  first  time  witUi 
our  editorial  memoiy,  and  in  saost  cast 
wss  given  Jatfon^.      Indeed,  so  nomerons'- 

the  decisions,  that,  although  a  donUe  nambs  y 

resorted  to,  several  tiiat  were  in  ^fpe  were  obUgsd  ta 
be  deferred  to  this  week,  snd  Sffiear  to.day. 

Tlie  first  we  shsll  notice  are  tvo  '^trisiffM  om  tte 
£aw  (if  Rating.  In  Beg.  v.  7%e  Ifnirttrtcr 
South  JunetiOH  Saiheaf  Compaq,  17  Law.  T.  71^ 
a  line  of  railway  had  been  carried  throng  a  towa. 
Of  course,  it  was  required  to  be  rated  at  its  value. 
But  its  prerious  value  as  land  for  building  was  con. 
siderably  greater  than  its  vsloe  as  a  railwqr ;  v 
fact,  the  value  had  been  mnchdiminished  by  its  con- 
version  to  railway  purposes.  Was  it  to  be  rated  at 
its  former  or  its  present  value,  or  wss  the  teat  of 
value  what  it  was  worth  ss  building  gronnd,  or  aa 
railway  ?  The  Conrt  held  rightfully  that  its  rate- 
able value  was  what  it  would  let  for  <u  a  raihcmg, 
and  not  its  possible  value  for  building,  as  deter- 
mined by  the  value  of  adjoining  building  ground. 
The  other  case  relates  to  the  liability  of  a  litentr 
institotion  under  the  exemptions  provided  by  6  &  7' 
Vict,  c,  36,  It  was  a  esse  stated  by  consent  of  &a 
parties,  under  Bainss's  Act,  which,  by  tfaa 
bye,  is  capable  of  a  much  mote  CAleiMlse 
appUcation  than  it  has  yet  recdved.  In  TXe  &p|- 
(Sf  Clarendon  v.  TAe  iiecfor,  frc.  qf  St.  Jasss***, 
Watmintter,  17  Law  T.  76,  the  £ute  were  shott^ 
these.  The  London  Library  is  a  society  formed  by 
imtrance  fees  and  annual  oollrations,  to  purdiaae  Sk 
library,  to  be  used  on  the  premises  and  lent  to 
members  at  their  own  booses.  Ite  rules  nnrvUa 
that  no  dividend  nor  profit  shouU  be  dividedsmaM 
the  members.  It  wss  heU  to  cooie  waMas  <Ae- 
extK^tion.    But,  nnfortunatdy,  it  sub-ltta] 


of  ite  premises  to  other  societies,  leceiving  laat  ftr 
them.  These  societies  were  exdnsivt^  devoted  to 
literary  purposes,  snd  would  have  come  witUa  tko 
exemption.  But  it  was  slso  hdd,  thst  by  reasosi  at 
such  sub-letting  it  was  taken  out  of  the  exemptiaBi, 
and  on  this  there  could  be  no  ressonsble  doubt.  la 
order  to  secure  the  exemption  under  the  ststota^ 
"  the  society,"  said  Jbbvis,  C.J.  ■•  mvA  be  for  all 
purposes  devoted  to  literature,  and  it  must  ooosmy 
ths  premises  for  the  transaction  of  the  basmao  vt 
ths  sodety ;  not  fw  the  purposes  of  litsrstm«^ 
sdeoee,  or  the  fine  arts,  but  Utmutbtjarthtpm'- 


pota  qfthe  mmittf  tokiek  it  ttabU  to  th»  nOt," 
In  Mmie^  Lam  tiiSK  is  anotbtr  deAiea,  mm 
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•  point  TCCT  dmOar  to  tiioM  wUdi  luiTe  been  nbed  London  magiflntea  gtt  nearly  the  nme  nkrr.  for 
in  eleetioa  kw.    The  148ad  leetipn  of  the  Muni-  ,  fiie  performanoe  of  leei  tiian  half  the  laboor.    Their 

dpel  Act  proTidee   that  in  TOtfaw  -  papen,   &c.  nfonl  ii  oonaeaoentlf  intelUgible  enoach.     Mr. 

no  minomer,    inaeearate   deicripNrai,   &o.    sliall  Brandt,  of  Manchester,  a  gentleman  well  known  on 

Titiate.    A  Toting.paper  rigUlf  itKribtd  a  wont  tte  Northern  Circnit.aa  poaaening  ejerjr  requi»lte 

place.    ConldttSi  Wcnred  by  the  abore  aecdon  ?  ^f*''"  "f^'iSiV'S,^  "i*^  S*°"*'-S2^Jte 

^  Q.  B.  has  held  diat  it  emmot  be  so,  the  section  '^*jV!?'^  SSi;"*"'  '  'Ti.^lJ^uf?!^  ^ 

■*    ,  T"        ,    irZ-~J    ir__r  ji_!!LTr^  »  •»  additional  20(M.  a  year  might  poaaibly  tempt  him 

^plyin,  only  to  ewe  an  inaeearate  deaeription  of  ^  „„„>  ,„  liTerpool.    He  £s  dS^ed.   Thi  Hon 


the  right  place. 

The  lAouUie  Ptftn  Act  has  produced  anotlier 
deeiaion.  In  Beg.  t.  8t.  Pamerat,  17  Law  T.  74, 
it  wu  held  to  be  no  objection  to  an  order  for  the 
costs  of  maintenance  of  a  hmaticin  a  licensed  honse, 
tliat  sudi  iKHMe  is,  in  troth,  a  part  of  the  workbonse 
of  the  parish  obUining  tiie  order.  "  If  it  be  an 
objectionable  thfaig,"  said  Lord  Camfbbll,  C.J. 
"  to  license  part  of  a  workbonse  for  the  reception 
of  luHitics,  it  is  a  matter  to  be  re&ned  to  the  lonaoy 
oonmiaaiaaers." 

QassHons  of  SeUltmml  are  very  rare  now,  bnt 
we  read  ttem  with  interest,  ftom  reeollections  of 
tiieir  past  imperttnee;  and  probably  many  of  onr 
reaflers  win  mi  something  of  the  sort  of  reriral  of 
past  ardour  in  the  discussion  of  nttlement  poaU 
wiiifh  .the  old  hunter  displays  when  he  bean  the 
fiimiliar  cry  of  the  hounds.  Aibane  the  mass  of 
interesting  reports  in  the  last  IjAW  ftxBS,  there  is 
one  of  these  "old  familiar  fitoea."  l^Rt.^.Outti, 
17  Lav  T.  74,  the  qaeatien  waa  aa  to  a  settlemcat 
by  offiet.  Does  .the  cleric  of  a  district  church, 
erected  onder  the  Churdi  Building  Acts,  thereby 
obtain  a  settlement  ?  It  was  held  that  ht  did  to. 
Bnt  there  wu  a  qneation  as  to  his  appointment ;  he 
waa  appointed  by  the  district  curate,  in  whom  the 
right  was  not  rested;  bnt  he  actually  filled  the 
iffice  for  aereral  years,  and  with  the  knowledge  ot 
'ho  vicar  of  the  parish,  in  whom  the  appointment 
properly  lay.  He  wsa  held  to  hare  gidned  a  set- 
ilement  by  the  ofllee. 

The  Praeiie*  qf  Simion*  as  to  the  costs  of  a 
mandamiu  was  considered  in  Am.  ▼.  tJkt  JtuHea 
\f  lOddiatx  (17  Law  T.  83).  At  the  Sessions, 
lie  Bench  objected  to  the  r^fat  of  tlie  appellants  to 
>e  heard,  and  refused  to  hear  the  appeal.  A  nun- 
lamni  was  moved,  and  at  Ae  moaon,  the  respon> 
lents  shewed  cause  ;  bnt  the  rule  was  made  abso- 
nte,  and  the  appeal  wu  heard,  and  the  appellants 
lucoeeded.  The  appdlanta  were  held  to  be  entitled 
•St  the  ooats  cf  the  mamiammi:  "  The  right  to  costs 
in  these  oases,"  said  Coleridge,  J.  "  does  not  in 
my  manner  depend  upon  ttO  net  of  wiietlMr  or  not 
the  opposition  was  vezatiotts ;  H  may  hare  been  a 
rery  proper  thing  to  shew  cause,  but  it  would  be 
jght  that  the  soooeasfol  party  shorid  hare  his 
iosts."  Another  case  on  the  Xoio  of  Qftarttr 
Se$tiono,  is  that  otIUg.  t.  SI,  Jame^i,  Colehuttr 
17  Law  T.  84),  wbi<ji  was  a  rule  to  set  uide  a 
certiorari  which  had  been  obtained  on  an  affidavit, 
tating  that  dnionent  was  present  at  the  Ses- 
ions,  &c.  and  did  then  and  there  see  the  said  A. 
nd  B.  (the  justices  served)  acting  u  justices  of  the 
teace  for  the  said  city  of  8.  at  doe  said  "  Sessions, 
Ice.  It  was  contended  that  this  affidarit  was  insuf- 
ident,  for  not  stating  that  the  two  justioes  were 
<rettnt  at  th*  hearing  of  tk*  appeal,  and  it  wat 
o/keU. 

A  Criminal  Law  case  will  conclude  this  long 
ummary.  Beg.  ▼.  T^lompfoii  (17  Law  T.  72), 
raa  an  indictment  for  conspiring  to  prooure  the 
emoval  of  certain  foreign  goMs  from  bonded  ware- 
onaes  without  payment  of  the  dutiea.  The  Cns- 
}ms  Acts  in  force  at  the  time  of  tlie  conspirscy 
barged  were  repealed,  except  aa  to  the  duties  pay> 
ble,  by  a  later  statute,  passed  before  the  indictment 
mt  preferred.  This  was  held  to  be  no  answer  to 
le  indictment.  The  indictment  charged  A.,  B.  aad 
';  with  conipiiaey  with  divers  other  persons  un- 
nown.  No  evidence  was  offered  affecting  any 
ther  persons  than  A.,  B.  and  C.  The  jary  found 
..  gnilty,  but  acquitted  B.  and  C.  stating  that  they 
slieved  one  of  them  to  be  guilty,  bnt  not  knowing 
bidi,  they  acquitted  both.  It  was  held  by  three 
It  of  the  four  judges  of  the  Q.  B.  to  be  an  incon- 
itent  verdict,  and  that  A.  wu  entitled  to  an  ac- 
littal  also.  The  dissentient  wu  Eklb,  J.  whoee 
asoning  is  certainly  vary  strong.         E.  W.  C. 


TrA  IjiTsapooi,  Stifsitdiaxt  Bbmch.  —  The 
See  of  stipendiary  maguArate  of  Liverpool  hw 
itnally  gone  a-be^^ng.  We  stated  last  week  that 
[r.  James  had  poaitivuy  declined  the  appointment, 
ome  of  onr  contemporaries  have  been  making  free 
ith  the  names  of  Mr.  Henry  and  Mr.  Yardley,  the 
}lice  macistrates  of  London,  without  the  least  an- 
lority.  The  truth,  we  beBeve,  is,  that  every  police 
agistrate  of  any  standing  in  tiie  metropolis  bu 
sen  applied  to,  tad  has  zeftised  the  oflerl    Th« 


Mr.  Denman,  a  rising  man  at  the  northern  bar, 
believed  to  have  a  bking  for  the  vacant  poet,  and  wu 
written  to;  bnt  ha  also  declined.  The  committee 
would  be  glad  to  appoint  a  local  man,  but  the  want 
of  what  they  deem  the  requisite  qualifications  deters 
them.  No  recommendation,  and  necessarily  no 
appointment,  bu  yet  been  made.  Mr.  Roshton's 
salary  wu  considered  handsome,  and  some  even 
deemed  it  exorbitant;  bnt  it  is  now  found  tha(  in 
proportion  to  the  work  he  got  through,  he  wu  really 
uaderpaid.  It  is  needless  to  add  that  Sir  George 
Grey  will  be  happy  to  appoint  any  suitable  member 
of  ue  bar  that  toe  council  may  nominate.  Strange 
that  a  difficulty  should  exist  where  to  find  him. — 
Liverpool  Ckronitle. 

Lrvxapooi.  Foucb  RBnnuiB. — ^n«m  the  re- 
turns annually  made  by  the  Liverpool  police,  we  find 
(hat  notwithstanding  the  advance  of  population,  the 
increase  in  the  whole  number  of  offences  is  only  366. 
The  total  number  of  disorderly  cases  for  the  year  is 
5,514,  being  an  excess  over  the  last  year  of  3,438. 
The  value  of  property  stolen  in  the  borough  wu 
10,757t.  aad  the  amount  actually  recovered,  5,075/. 
The  ^^fl»a»  of  apprehensions  by  the  police  wu 
15,869;  the  number  ap(»eheoded  for  {slony,  5,252; 
and  the  number  of  offences,  6,581 ;  which,  compared 
with  the  last  year,  shews  a  decrease  of  67  penons, 
and  121  felomes.  The  committals  exceed  those  of 
last  year  by  84.  The  number  of  juvenile  offenders 
shews  a  decrease  of  nearly  2  per  cent,  u  compared 
with  1849,  and  8  per  cent,  u  compared  with  1848. 
The  adults  shew  a  decrease  of  1  per  cent,  compared 
with  1849,  and  19  per  cent  compared  with  1848. 
Tliere  lus  been  a  decrease  in  tiie  drunken  cases,  u 
compared  with  1849,  of  1,480,  and,  in  eases  of 
asaaolt,  of  41.  In  disorderly  eases  an  increase  had 
taken  plaoe  of  3,438,  attributable,  ph>bably,  to  the 
great  number  of  excavators  em|dayed  at  the  north 
iocit  works  and  the  neighboariiig  laihraya.  The 
number  of  fires  had  exoMded  tluMe  of  1849  by  45; 
39,640/.  worth  of  property  had  been  destroyed,  and 
157,364/.  worth  uvea  by  the  exertions  of  the  fire 
brigade.  The  number  of  public-houses  and  beer- 
houses within  the  borough  riiewed  a  decrease,  u 
compared  with  1849,  of  59  pablic-houses  and  103 
beer-honses.  There  was  sT'daeesasa  of  21  In  the 
brothels,  and  aa  hieraaee  of  169  prestMats*.  In  the 
number  of  profiestfottal  tiiievea,  and  thoae  who  worked 
occasionally,  there  was  a  decreaso  of  144.  The 
amount  of  property  aocidentadly  lost  wu  2,495/.  of 
which  998/.  wu  recovered  by  tfce  tid\>f  the  poHce.— 
Liverpool  Mercury. 

Bakhel  OnoANS  and  Adtsbtisino  Vans. — 
The  following  is  a  return  to  an  order  of  the  Hon. 
the  Honse  of  Commons,  dated  April  14,  1851,  for 
copy  "  of  the  instructions  given  by  the  Commissioners 
of  the  Police  to  the  police  officers  relative  to  the  pre- 
venting obstructions  and  other  nuisances,  cansed  by 
the  Iw^  travelling  barrd  ornns  and  advertising 
vans  in  and  about  the  metropolis : — 
(UKoaurmrK.) 

"HarohSl,  IBSl. 
"  The  poKoe  would  b«  joatifled  in  itopping  mnaia  pUying 
in  the  strMts,  aod,  if  neoMtary,  nmonng  the  parlies  in 
OMes  where,  from  the  load  noise  or  other  oirciunaUnoee, 
danger  is  eaosed  to  passengers  in   the  streets,   horses 
frightened,  or  the  thoronglifares  obstructed.    Let  instmo- 
tions  be  given  acoordinglv  for  the  gnidaooe  of  the  police. 
"BIOHABD  UAYSK. 
"  Whitehall-plaoe,  ipril  M,  ISfl. 
"  To  the  Saperintendents.'' 
"  Ko  instrootions  have  been  given  to  the  police  respect- 

-*' — ^ — ^-^ " '  ^"-f  any  law  specially 

obstruction  of  a 


ing  the  advertising  vans,  there  not  beinc  any  law  specially 
M>plioable  to  them.  In  case  of  actoal  obstruction  of  a 
tboronghflve  by  these  vans,  the  police  wonld  inteifsre  as 
in  other  cases  of  obstnuitions,  uid  enforce  the  law — 8  A  3 
Vict.  o.  47,  s.  M  (»).  "  BICHABD  UAYSS. 

"  WhitehaU-plaae,  April  19, 18CI." 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Ykt  another  case  on  the  constmction  of  the 
Consolidation  Act,  or  rather  upon  the  applica- 
tion of  it.  In  aioeer  v.  The  North  Stafford^ 
*hire  Railmag  Company,  17  Law  T.  73,  the 
question  waa  aa  to  the  meaning  to  be  given  to 
the  words,  "injuriously  affected,"  in  the  sec.  6, 
which  directs  compensation  to  landowners 
whose  lands  are  "  injuriously  affected  "  by  the 
construction  of  the  railway.  The  teat  waa  thus 
defined  by  the  Court ; — "  It  is  quite  clear," 
said  Lord  Campbili.,  CJ.  "  that  the  plain- 
tiff's property  ia  depreciated  in  ralue  by  the 
company  having  duu  that  wUck  would  have 


been  am  aetumaUe  Mt/wy  but  for  tile  poMt» 
given  them  bv  their  special  Act.     That  w  m- 
fair  eriteritm  Off  wUek  to  decide  tU»  fmttiomf- 
There  may  b«  auch  a  thing  aa  a  loaa  is  tBUi> 
quenoe  of  the  constmction  of  a  rsBway,  i^di«- 
ont  there  being  claim  for  compematkm,  e.  a. 
if  that  which  ia  done  by  the  railway  mighl: 
have  been  lawfully    done  by  aome  peratm* 
without  the  aid  of  any  Act  of  Parliament.''' 
This  is  by   far  the   most  clear  and    satis* 
factory  definition  we  have  yet  seen  of  th» 
grounds  on  which  the  right  to  compensatioD- 
may  be  based,  and  the  most  simple  and  ssftif-- 
fMstory  test  if  such  a  claim  can  oe  snstainsd,. 
We  recommend  all  our  readers  who  are  inte^ 
rested  in  railways  to  note  it  in  the  margin  of 
Cox't  ContoUdation  Actt,  if  they  possess  it;  if* 
not,  in  their  note-books. 

Another  ease  affecting  the  powers  of  railway, 
companies  for  the  construction  of  their  works,^ 
and  the  remedy  against  them,  is  that  of  W'at'-. 
kin*  V.  The  Oreat  Norlkem  Railway  Compam 
17  Law  T.  74,  in  which  a  company  had  ob> 
strueted  a  way  without  first  making  a  new  one;- 
and  it  was  held  that  an  action  in  this  oaa»- 
could  not  be  maintained  against  them  for  its 
unless  the  plaintiff  had  sustuned  some  tpeeiat ' 
damage  by  reason  of  the  manner  of  the  cAk  - 
structioB.  . 

THE  LAW  OF  CALLS,  (a) 
Ths  lut  point  for  consideration  in  onr  divisioB  at ' 
this  subject  is  the  manner  in  which  any  one  who 
bu  incurred  the  liability  to  pay  calla  may  be  dis- 
charged from  this  obligation.  And  this  may  happe» 
in  two  ways  :  1.  By  his  own  acts  ;  2.  By  the  asta 
of  the  company. 

I.  Of  the  sets  which  may  he  performed  by  ■ 
party  himself  to  free  him  from  the  liabili^  to  pay 
calls, — the  first  and  most  direct  mode  is  by  a  sale- 
of  his  shares,  and  a  r^jistration  of  the  new  pro- 
prietor u  the  purchaser,  according  to  the  terms  of 
7  &  8  Tict.  c.  110.  Bnt  if  at  the  time  of  th» 
transfer  the  seller  bu  not  paid  all  calls  on  every 
share  held  by  him,  he  cannot  transfer  any  shara^ 
unleu  a  provision  to  the  contrary  be  contained  In 
the  company's  deed  of  settlement.  And  tbongis  . 
the  vendor  may  have  paid  calls  after  having  entered 
into  the  contract  foi  sale,  yet  he  cannot  call  upo» 
his  vendee  to  pay  them,  for  ia  such  a  case  the  law 
does  not  imply  an  undertaking  by  the  vendee  t» 
indemnify  the  vendor  against  subsequent  oalls. 
{Humble  V.  Langtton,  7  M.  aod  W.  517  j  Words- 
worth's Law  of  Railways,  366.)  Before  makiv 
the  contract  of  sale,  therefore,  the  parties  shotdd.- 
stipulate  expressly  upon  this  pohit.  The  liability 
of  a  shsrebolder  for  calls  will  cease  only  on  hia 
transferee  being  registered  at  the  registrar's  oflke,. 
and  this  registration  will  not  he  granted  until  th» 
transferee  bu  executed  the  deed  of  settlement. 

While  treating  on  this  part  of  our  subject,  we 
may  remark  that  a  transfer  of  railway  shares  fro»" 
an  original  subscriber  to  the  undertaking,  mado 
before  the  formation  of  a  register  of  proprietors^ 
pursnant  to,  but  after  the  passing  of,  the  Act  ol 
Parliament,  is  good,  although  £e  tranafitror  h» 
never  registered  as  a  proprietor  (Icefield,  jUUom- 
under-Lyne,  and  ilanchetter  Bailway  Qmpea^  v. 
Woodcock,  7  M.  and  W.  574).  Subject  to  the  stipu- 
lations contained  in  the  Act  of  Parliament  or  deed 
of  settlement  regulating  theaffairs  of  the  company,  tli» 
transfer  of  shares  should  be  made  by  deedduly  stamped. 
The  Brighton  Railway  Act,  1  Vict.  c.  119,  s.  155^ 
requires  the  conveyance  of  sharea  to  be  by  writing 
dulv  stamped,  and  to  be  under  the  hands  and  seds- 
of  both  parties.  The  clause  afterwards  calls  the 
instrument  a  ■■  deed  of  sale  or  transfer."  It  waa- 
held,  that  thia  conveyance  most,  in  order  t» 
utisfy  the  statute,  be  by  deed ;  and,  therefore,  that 
an  instrument  of  transfer  of  shares,  with  the  name 
of  the  purchaser  in  blank,  and  handed  over  by  biaa' 
to  the  plaintiff,  by  whom,  on  the  sale  of  snob  shar« 
to  the  defendant  the  defendant's  name  wu  iosefteA^ 
u  the  purchaser,  wu  void.  (HebUewhU*  v. 
IfUormt,  6  M.  &  W.  200;  2  RaU.  Cu.  &l.)v 
Where  the  statute  directed  that  a  deed  of  transfer 
should  be  kept  bj  the  company,  and  a  memorial  ot 
it  entered  in  a  book,  and  such  entry  wu  mad«^ 
dated  7th  April,  it  wu  held,  in  an  action  for  call*, 
that  thia  wu  sufficient  evidence  to  shew  when  the 
entry  wu,  in  fact,  made.  (7^  Birmingham  amd 
Ayletiury  Bailway  Cony^any  v.  Zftots^Mox,  L.J. 


(a)  By  eaeaaa  EAaan,  Biq.  BsBlster4t-I«w.. 
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1841,  Q.B.  IJM.)  Vnten  the  Act  raqnired  a  tnn*. 
br  of  riiaiH  to  be  by  daod,  aad  ■  tnuufer  of  ibaret 
WW  neeated  by  the  nller,  with  a  bUnk  for  the 
parobaeer's  naiae,  and  the  cooaidcratioa  nntnily ; 
not  tka  parchaaar  aftarwarda  aigned  and  tranamitted 
to  the  company,  in  porsaance  of  the  Act,  a  proxy 
paper,  deacribing  him  aa  the  proprietor  of  the 
shares :  it  was  held,  in  an  action  by  the  company 
•gainst  him  for  caUa  oh  inch  shares,  that  he  was 
preclnded  from  diapating  the  validity  of  the  trana- 
ftr.  {Shegltld,  AMhlon-mnder-Lj/ne,  and  Man- 
ehnler  SaUwms  Ctmpmy  v.  Woodcock,  7  M.  * 
W.  574.)  A  railway  Act  declared,  that "  aUsbares 
in  the  andartakiog  ahoold,  to  all  intents  and  pur- 
poses, be  oeemed  persoaal  property,  and  bs  trana- 
missible  ss  such,  and  should  not  be  deemed  to  be  of 
the  nature  of  real  property :"  it  was  held,  that 
snch  shares  might  be  sold  by  verbal  contract. 
{Bradley  t.  Holdtworth,  1  Horn.  &  H.  156.) 

The  discharge  of  a  proprietor  of  shares  from  his 
'liability  to  pay  calls,  by  a  forfeiture  of  his  shares, 
has  already  been  discussed  under  a  previous  division 
of  this  subject. 

On  the  marriage  of  •  shareholder  who  is  t.fimt 
sole,  her  UaUUty  to  the  payment  of  calls  ou  her 
ahaies  devolrei  upon  her  hoaband,  who  becomes 
entitled  to  them,  and  who  is  liable  to  be  sued  with 
liec  in  the  event  of  nenpayment  of  the  calls.  Where, 
however,  previous  to  the  marriage  of  ».ftmt  eovtrt, 
her  estate  has  been  assigned  by  her  to  trustees  for 
the  purposes  of  settlement,  independent  of  her  in- 
tended husband,  this  assignment,  preventing  him 
from  obtaining  possession  of  the  shares,  and  being, 
moreover,  neoeasaiily  subject  to  her  liability  to  pay 
tba  calb  on  her  shares,  the  property  will  remain 
Blllqeot  to  this  cliarge  after  her  marriage,  although 
the  husband  aa  well  becomes  liable  for  this  debt. 
(See  Owing  r.  JMeiemon,  1  Cr.  &  Ph.  48  ;  ifurray 
r.  Btrit,  3  Mylne  &  K.  209  ;  Loeiwood  v. 
Slater,  5  B.  &  Ad.  303.)  The  esUte  is,  indeed, 
still  that  of  a  feme  $ole,  and  is  not  affected  by  the 
marriage,  having  been  disposed  of  prior  to  that 
event ;  and  it  would  be  manifestly  unjust  that  her 
husband  should  become  exclusively  liable  to  the 
inoambrancea  on  an  estate  which  never  comes  into 
his  possession,  and  which,  perhaps,  do  not  arise 
until  after  the  marriage.  (^Vlde  Heard  v.  Stam- 
ford, 3  P.  Wms.  409 ;  8.  C.  ca.  Temp.  Talbot, 
178.)  The  debt,  moreover,  like  that  secured  by  a 
mortgage,  attachea  to  the  estate  as  much  as  to  the 
person.  But,  if  neither  the  wife  nor  the  husband 
were  liable,  the  company  would  be  left  entirely  with- 
out remedy,  while,  on  the  other  hand,  the  husband 
and  wife  would  be  entitled  to  all  the  benefits  of  their 

groprietorship.  Where  the  shares  are  transferred 
ito  the  names  of  the  trustees,  and  duly  registered 
as  their  property  by  tiie  ofiBcer  of  the  company,  the 
trusteea  thereupon  beoome  liable  in  the  same  way 
as  pnrobaaers  of  shares  to  all  calls  upon  them,  and 
•henld  be  authorised  to  discharge  these  out  of  the 
estate  vested  in  them ;  and  in  this  caae  the  person 
asaigoiog  to  them,  as  also  her  husband,  is  effectually 
relieved  flrom  liability  to  pay  the  calls. 

Whether  the  infancy  of  a  shareholder  be  a  suffi 
deM  plea  to  an  action  for  the  recovery  of  calls 
made  upon  him  has  been  considered  until  lately  a 
qnestion  of  some  doubt.  This  point  has,  however, 
been  set  at  rest  by  the  case  of  The  Newry  and 
Bmtumien  Saitmay  v.  Coombe  the  Younger,  18 
li.  J.  325,  Ex.  In  this  case  an  action  having  been 
brought  against  the  defendant  for  calls  according  to. 
the  form  prescribed  by  the  8  Vict.  c.  16,  he  pleaded 
that  be  became  possessed  of  the  shares  by  contrsct, 
and  not  otherwise,  and  that  at  the  time  he  pur- 
chased  the  shares  of  the  company,  and  became  an 
original  subscriber  to  the  undertaking,  he  was  an 
in&it ;  and  that  afterwards,  and  during  his  infancy, 
he  repudiated  and  disafllrmed  the  contract,  of  which 
he  gave  the  company  due  notice,  and  tlut  he  then 
held  the  shares  at  their  disposal,  and  thence  liitherto 
had  dways  held  the  shares  at  the  plaintiff's  dis- 
posal. Upon  demnrrer  to  this  plea  Uie  Court  held 
the  plea  to  be  good,  and  that  it  was  a  sufficient 
answer  to  the  aetion. 

There  can,  however,  be  no  doubt  tiut  in  a  caae 
«f  tills  nature  the  company  may  avaQ  themselves  of 
the  remedy  by  forflsiture  of  the  sale  of  the  shares  of 
the  infant  defaulter  to  defray  the  amount  of  Ids 
call,  and  the  interest  and  expenses,  provided  that 
the  infnit  has  done  all  the  requisites  to  constitute 
him  a  shareholder  in  the  undertaking,  so  as  to 
become  registered  in  the  list  of  shardioUiers  (though 
hi*  ezeention  of  the  deed  of  settlement  would  be  a 
mdKty),  as  the  debt  atuohes  to  the  estate  as  well  aa 
to  the  penon  of  the  sbaiebolder. 
Thv,  an  intait  who  rents  premlsai  for  letidenoe, 


or  land  tot  the  purposes  of  erittfwtion,  and  wMdi  are 
aot  for  his  neceseary  oeoDpation,  is  liable  to  be 
distrained  on  for  the  rent ;  and  in  some  cases  an 
action  for  debt  may  be  sustained  against  him  for  it. 
(See  Cro.  Jao.  320 ;  KirUm  v.  BUMt,  2  BInstr. 
69.)  In  certain  cases  infants  are  also  liable  to 
incur  forfeiture  of  lands,  aa  by  doing  anything  to 
the  disinbeiisioD  of  the  lord,  ss  wiUol  waste.  (Co. 
Cop.  s.  59,  tr.  136 ;  Free.  Cb.  566 ;  1  Stra.  447.) 
In  tte  case  Bx  parte  Thtmat,  re  tforth  ^  Bmf' 
land  Joint  Stock  Banking  Con^any.  Joint  Stock 
Cons.  Law  J.  143,  it  was  decided  that  the  exeen- 
trix  of  a  deoeased  shardmlder  in  a  benUng  com- 
pany,  who,  since  her  testator's  death,  had  not 
received  dividends  nor  complied  with  the  requisi- 
tions of  the  company's  deed  for  obtaining  possession 
of  the  aharea,  was  bdd  to  be  a  contributory  as 
executrix  of  her  testator  in  respect  of  the  shara^ 
held  by  him. 

We  have,  lastly,  to  consider  what  acts  dons  by  a 
company  will  discharge  ita  aiursholders  from  the 
liability  to  pay  calls.    These  an  of  two  kinds: 
first,  a  change  in  the  oonstitntion  or  objects  of  the 
company ;  second,  the  dissolution  of  the  company. 
1.  The  change  effected  must  be  a  material  one, 
and  not  a  mere  discretionary  deviation  from  the 
original  plan  in  an  immaterial  point.    Thus,  by  the 
terms  of  the  Brighton  Railway  Act,  the  directors 
were  entitled  to  reoover  for  calls  in  anvar,  upon 
proving  that  the  defendant  was  a  proprietor,  and 
that  notice  of  the  call  had  been  given  aocordiog  to 
the  Act,  nnl« B  tba  defendant  shoald  prove  that  he 
had  paid  the  full  amount  of  his  snbseription.     De> 
fendant  pleaded,  amongst  other  things,  that  the  oalls 
were  made  for  purposes  other  than  those  warranted 
by  the  Act.  This  plea,  however,  was  rsfosed  on  the 
ground  that  the  Act  limited  the  answer  to  be  given  to 
the  company's  sction  for  a  call,    (n*  London  and 
Brighton  Railway  Company  v.  Wileonw  Same  v. 
Piarclaugh,  6|Bing.  N.  C.  135 ;  lb.  270 ;  8  Oowl. 
40.)     In  the  same  case  the  defence  pleaded  was, 
amongst  other  things,  that  there  bad  been  a  devia- 
tion fWmi  the  original  line,   and  that  the  money 
called  for  was  in  respect  of  such  deviation.  The  Court 
said,  the  effect  of  allowing  such  an  answer  as  this 
would  be,  that  if  there  ii^any  deviation  to  the  extent 
of  three  yards,  with  the  consent  of  the  person  whose 
land  immediately  adjoins,  and  at  the  risk  of  tlie 
directors  and  of  the  company  generally,  every  indi- 
vidaal  sabscriber,  from  the  moment  that  deviation 
is  made,  may  stay  hia  hand,  and  refuse  his  oall,  and 
the  whole  concern  be  bf  oken  up  altogether :  and 
accordingly  the  plea  waa  disallowed.    So  also,  in 
the  same  case,  as  to  the  plea  that  fewer  shares  bad 
been  allotted   than  were  required  by  the  statute, 
which  enacted  that  "  notwithstanding  anything  in 
the  several  subscription  deeds  or  contracts  relating 
to  the  said  several  lines,  the  capital  of  the  company 
hereby  incorporated  shall  be  1,800,000/.  divided 
into  36,000  ahares  -,"  it  was  said  that  thia  was  not 
an  available  plsa,  for  there  were,  if  not  in  fact,  yet 
in  contemplation  of  law,  36,000  shares.    See  also 
The  South  Battem  BaiUeag  Company  v.  HeiUt- 
white,  12  Ad.  &  E.  497  i  and  Daeie  v.  Hawkine, 
3  M.  &  S.  488.    But  see  also  7%e  Midland  Great 
Weetem  Railway  Omgiany  v.  Oordon,  16  M.  & 
W.  804 ;  where  it  was  held  that  tba  nndertaking 
aanetioned  by  Act  of  Parliament,  was  so  different 
from  that  pointed  out  in  tlie  subscribers'  agreement, 
as  to  save  the  aubsorit>ers  from  being  bound  by  it. 
2.  The  dissolution  of  a  company  may  happen 
either  by  the  joint  consent  of  the  shareholders,  or 
by  the  operation  of  law,  as  the  bankruptcy  of  the 
company.    A  dissolution  to  be  binding  upon  all 
the  shareholden,  must  be  come  to  and  decided 
upon,  in  conformity  with  the  stipulations  in  that 
behalf  contained  in  the  deed  of  settlement.    The 
company  then  becomes  uwo  facto  dissolved.     By 
7  &  8  Vict.  c.  Ill,  amended  by  the  Act  of  1848,  to 
which  w*  are  about  to  refer,  fiats  in  Bankruptcy  may 
issue  sgainst  public  oompaniea ;  but,  until  the  affairs 
of  the  company  in  each  case  are  wound  up,  the 
respective  shardioldera  continae  liable  for  any  call 
made  upon  them  for  the  purpose  of  carrying  into 
effect  such  winding-up. 

By  the  Joint  Stock  Companies  Winding-up  Act 
of  1848,  which  has  been  amended,  and  stiU  (nrtiier 
carried  out  by  12  &  13  Vict.  c.  108,  it  is  enacted, 
"  that  it  shall  be  lawful  for  the  Master,  from  time 
to  time,  to  make  calls  on  the  oontributories,  or  such 
individnal  contribntorles  or  classes  of  contribntories 
as  ha  may  tUnk  proper  (bot  so  tu  only  aa  each 
eontribaterisa  rsspectirriy  sbatt  be  liable  at  law  or 
in  eqni^  to  pay  the  aaoM},  fhr  laiajng  such  aasooat 
as  maybeneoastary  topayth*Mrt*or  habUitiesof 
inch  oomtftaj,"  or  th*  caiU  of  windiiy  it  sp. 


And  by  seet.  84  the  Mirter  U  directad  to  apportftK 
the  aaoiut  of  caUs  ta  be  saade.  But,  aa  we  have 
already  intimated,  this  aabjeet  is  beyoittd  oar  pr»» 
vinoa  to  tasat  of  ondsrlhe  praaat head. 


WINDING  UP. 
Onlt  one  case  was  reported  last  week  in  this  anr 
and  unsettled  branch  of  the  law.  In  Watwortk  v. 
HoU,  17  Law  T.  71.  it  appeared  that,  prior  to  te 
enactment  of  the  Windmg-np  Acta,  a  suit  hai 
been  instituted  far  the  purpose  of  winding  «p  tha 
affairs  of  the  company,  and  the  bill  had  bem  dia- 
missad,  aa  against  some  of  the  daCeuiants,  vrith 
costs.  A  sum  had  been  paid  into  court  to  the 
credit  of  the  auit.  The  company  waa  aftarwarda 
placed  under  the  Winding-up  Acts,  and  the  official 
manager  applied  to  have  this  smn  paid  over  to  bias. 
Bat  the  defendants,  against  whom  the  bill  had  been 
dismissed,  were  held  to  be  entitled  first  to  hava 
their  costs  paid  out  of  it. 

The  appeals  on  Winding-up  in  tha  Hsose  af 
Lords  wait  the  return  of  Lord  BaoDOHiui,  who  ia 
detained  at  Cannes  1>y  iU  healtii.  B.  W.  C 


UNmnsAt  OA8>LioBr  CoMPAirr.— On  Mba* 
day,  the  first  meeting  waa  held  hetora  his  Hooew 
Sir  Georse  Rose,  ts  settle  the  hst  sf  eontribatoriaa 
brouabt  in  by  Mr.  Harding,  flie  oAdal  meam/im, 
and  his  solicibws,  Measn.  Pridmrd  and  CotWt, 
when  all  thoee  members  of  the  provisional  comiiiiltsa 
who  had  signed  consents  to  act,  bat  had  not  signed 
the  deed  or  had  shares,  were  struck  off.  The  U^  at 
other  classes  of  contribntories  were  partiaUv  settled. 

Great  Nobth  or  Enoland  and  Glasoow 
Union  Railway. — On  Friday  the  first  meating 
before  his  Honour  Master  BInnt  was  held  Ar  the 
settiement  of  the  Ust  of  contribntories  braogbt  ia  br 
Mr.  Harding,  the  official  manager,  sod  Hesiis.  Aa*> 
low  and  Torr,  his  solidtors.  Mr.  Roxbmvfa  i 
ing  as  coonsel,  and  Mr.  Bafgpallaf  and  Mr.  Wert 
for  sereial  of  the  executive  oomaaittoe,  who  ' 
sought  to  be  made  liable  on  the  ground  that  they 
signed  consents  to  aot  aa  members  of  the  provisiaaH 
committee,  acieed  to  take  100  shares,  and  yma. 
thereon.  Mr.  Middleton.  of  Leeds,  formerly  soHcdac 
to  the  company,  was  examined  at  oonsiderable  laofidi 
on  the  case  of  Mr,  W.  B.  Carrick,  whose  positiaa 
was  analogous  to  others,  and  the  Master  deddel 
upon  placug  him  on  the  list,  on  the  ground  that  fte 
case  was  identical  wiUi  thatof  Besley,  deddad  by  the 
Court  above. 

Gbnbral  Coutnssioir  Sbip  Loaw  iNatrajurca 
Company. — On  Wednesdav,  after  further  settHag 
the  list  of  nontribntoriss,  bis  Honour  Sir  WiUiaia 
Home  declared  a  coll  of  hi.  pa  share,  to  Bqaidaha 
the  outstanding  liabilities  of  this  company. 

DUBCT  BiBMINOBAK,  OxrOBD,  AMO  RKABTWa 

Railway. — On  Tuesday,  after  aome  diaeiuaiiCT| 
and  on  the  rcuoisition  of  Mr.  Hutton,  the  oSciu 
manager,  his  Honour  Master  Brougham  made  a  caU 
of  12s.  6d.  to  meet  the  costs  incurred  in  oonneotiaa 
with  the  proceedings  in  winding  np.  The  otb«  caS 
of  21.  per  share,  to  discharge  tha  outstanding  £»> 
bilitiea,  is  under  appeaL 


PETITIONS.  ORDERS.  MBBnNGS,  AP. 
POINTMBNTS,  CALLS,  8lc 

[Annoonted,  iwoed.  and  made  during  the  put  ■iiilr] 
BamKen  Urm  CbafXHw.— CiU  of  tl.  on  share  oa  d  lbs 

oontribetoriea,  on  Hay  M,  at  11.— nndsnl*^. 
Indtpnitnl  Jmmnmet  Oaufmimj—Olii  &t  U.  par  ikaia,  OB 

June?  next, on aUtha contriPBUiriea ia CWsm  1  aaat. 

— Tinney. 
Jjomiim  ami  Similm^lumt  SWmmwii,  a»i  JTmOmMfttm,  D^ 

tmirf,  Ltamituto*,  and  Warmick  JsWaij  Om 

Call,  on  Hat  SO,  of  !U.  4i.  per  shara  on  aO  tha  e 

tories,  who  nare  not  paid  op  that  som. — Blimt. 
Wolneriamftmi,  Briifnortk,€nid  ImMok  BnUmmj  CWy«V. 

— Fetitioa  to  wind  np  uiBseulsd  br  John    Bakv,  oa 

May  1*. 
WoTMiltr  Oam  Sadtmngt  0)»jan|f.    Ordrad  to  b*  i 

np,  on  Hay  10. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

It  seems  (hat,  to  create  on  equitable  mortgage  by 

deposit  of  title  deeds,  something  more  is  i 

than  a  mere  deposit ;  or  radier,  die  mere  \ 

of  the  title-deeds  of  a  debtor  by  his  creditor,  ia  i 

a  suffident  presumption  of  liieh  a  mortgage.  (C9k9* 

fiMM  V.  Chapman,  17  Law  T.  70.) 

Aa  iutereaHag  ease  ta  oauveyaaosn^  ea  Oe  eAet 
of  iaferHaeaMoat  in  a  deed,  is  that  of  Z>m  dean. 
Tatham  r.  Cattamore,  17  Law  T.  74.  It  was  then 
dedded  that  an  ensure  or  internneotion  sppearias 
on  tlie  fiwe  of  a  deed  is  to  be  pmtaned,  uaieaa  Aa 
contrary  is  shewn,  to  have  bean  made  at  the  tinaa  af 
the  exeSBtion  t  but  that  the  judge  micbt  leave  it  ta 
ib»jitj\i»m^mhtAmit%ma  made  hafaea  ■■■■ 
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af  aH  oHmt  atidaBW  thai 
Ike  de«l  itMlf.  BqnOly  tettnrtliig  b  Jiau*  t. 
WkUtrfd,  17  Lew  T.  78,  where,  in  tax  anigniBant, 
the  gnntee  wa»  called  James  Jamet,  his  right  name 
belDg  James  /is*/  bat  the  piaee  of  abode  and 
oocqpation  were  rightly  stated.  He  executed  the 
deed  by  Us  right  name.  It  wu  held  not  to  be 
TOid  for  nncertainty,  bii  identity  being  established. 

The  limits  of  the  right  of  property  in  Rmnmg 
Stnami  were  very  minntely  and  namedlf  «x- 
imined  by  the  Court  of  Ex.  in  Embrey  y.  Owen, 
17  Law  T.  79,  erery  word  of  which  judgment  we 
commend  to  the  attentire  pemsal  of  all  who  are 
studying  real  property  law.  The  sum  of  the  deci- 
rion  is  well  stated  in  tiie  judgment,  "  The  pro- 
]l<rietorof  the  adjacent  land  hat  the  right  to  the 
asMhnet  of  the  stream  which  flows  throogh  it.  This 
right  is  not  aa  absolate  and  exolnsive  right  to  the 
flow  of  all  the  water  in  its  natural  state,  but  is  the 
right  on^  to  the  flow  of  the  water  and  the  enjoy- 
ment of  it,  subject  to  the  similar  right  of  all  the 
proprietors  of  the  banks  on  each  side,  with  a  rea- 
sonable enjoyment  of  the  same  gift  of  Providence. 
It  is  only,  therefore,  for  an  unreasonable  and  on- 
ttt&orised  «se  of  this  common  benefit  tliat  an  action 
wiH  lie.  .  .  .  It  is  entirely  a  qoestion  of  degree, 
and  it  is  rery  dHBenIt,  and,  indeed,  impossibk,  to 
dMne  the  precise  limits,  and  separate  the  permitted 
and  reasonable  nse  of  tiie  stream  from  all  wrongful 
^plieation  of  it.  .  .  lo  this  ease,  we  think  that 
■s  tbia  iriigatioa  took  place  not  continmmsly, 
bat  only  at  intermediate  seriods,  when  the  river  was 
(nil,  and  no  damage  was  done  tboeby  to  the  working 
of  the  mill,  and  the  diminolioa  of  watw  was  not 
perceptible  to  the  eye,  it  was  sneb  a  reasonable  nss 
of  the  water  as  not  to  be  prohibited  by  Uw.  .  . 
the  same  law  will  be  found  to  be  applicable  to  the 
nrresponding  rights  of  air  and  light.  So  long  as 
die  reasonable  nse  by  one  man  of  this  common  pro- 
|>erty  does  not  do  actnal  perceptible  damage  to  the 
rigbt  of  another  to  the  similar  nse  of  it,  no  action 
vobU  lie.  A  man  cannot  occupy  a  dwelling  and 
WMome  ftiel  in  it  fer  domestio  pui  pases  withoat  in 
lome  degree  impairing  the  mtaral  purity  of  the  air. 
9e  cannot  erect  a  building,  or  plant  a  tree  near  the 
toose  of  another,  witbont  hi  some  degree  diminiih- 
ng  the  qoantity  of  light  ha  enjoys.  But  such  small 
itermprlons  ^ire  no  riglit  of  action,  for  they  are 
lecessarily  incident  to  ue  common  enjoyment  of 

n." 

It  sMMild  searody  seem  to  be  now  as  debatable  a 
oiBt  n.tfie  import  of  dw  word  "  estate  "  in  a  wiH. 
r«t  was  it  again  dispntsd  and  decided  in  PotUne  t. 
Vtcier.  17  Laar  T.  81,  where  the  phmse  "  I  give 
loraeeroft  my  estate  that  I  now  live  in,  to  my 
>D,"  waa  held  to  pass  the  fse.  "  The  wpresston 
estate,'  "  said  Pollock,  C.B.  "  woold  carry  tbe 
itate  of  the  testator  as  be  possessed  it,  unless  some- 
ling  fbrther  appeared  to  alter  tbe  ordinary  mean- 
ig."  ••  The  modem  decisions,"  said  Pabkb,  B. 
establish  die  rale  that  the  word  '  estate '  means 
le  wh6]e  of  the  intereat,  unless  the  centezt  of  the 
Btrasaeut  shews  a  contrary  intention.  ' 
Another  point  in  the  Lmw  of  XKttrett  was  raised 
JOdftoa^  T.  Lord  att^fbrd,  17  Law  T.  80,  Mid 
ytam  decided  tlwt,  where  prodasa  is  distiidned 
ion  the  farm  of  a  person  bound  by  his  Ixaae  to 
{wnd  the  produce  npon  the  tarm,  it  oaght  not  to 
I  sold  with  reference  to  that  oovenaat,  tiiat  ia  to 
J,  with  Boch  a  condition  attached  to  it,  but  for 
e  beat  price,  irrespective  of  any  snch  covenant 
A  corenant  to  expend  the  prodnce  upon  tbe  land 
a  eovenant  tliat  cannot  run  with  a  chattel,  and  it 
qnite  plain  that  the  tenant  himself  would  have  tbe 
wer  to  sell,  and  selling  withoat  such  a  condition,  be 
>ald  be  merely  liable  to  bis  landlord  for  breach  of 
reoant  ;  and  if  he  might  dearly  so  sell,  the  person 
lo  aeixea  the  ptouettj  might  smI  in  the  same  way, 
■  the  beat  price.'' 

BENEFIT  BVILDINO  AND  MUTUAL 

IKVBSTMENT  SOCIETIES. 
lOTHJUt  doobt  has  baasi  safgsstad  as  toi  the  sflhot 
the  13  &  M  Viat  e.  lU,  aroa  lbs  BaMtag 
(See  lb*  latteia  of  ••  6.  H.  R.'^ 
T.  lia,  2S*.)  Tha  IS  ft  14  Yiet  c.  IIS, 
ui  Act  to  ConaoHdate  aad  Amend  the  Laws  rs- 
ag  to  IMsndly  Societies,"  repeals,  assuQg 
era,  «be  H>  Geo.  4,  e.  M,  and  4  &  5  Wa.  4, 
IQ,  "  except  so  Cu  as  the  same  may  be  appKaable 
iny  benefit  building  aoeiety  mtaUiihoi  aiMler  the 
c  7  'Waa.  4.  c.  32."  The  doabt  SMasstsd  wm, 
t  by  the  U  k  14  AHst.  o.  115.  (.T.  haOdiag 
ietiea  es(ablislM4  aAsr  ttie  pMsiag  of  that  Act, 
lid  iMdepiisadaf  the  baaefl^  gsraa  bytb*  H 
>.  4,  «.  M»  and  4  ft  «  ms.  4,  «.  4*.     Thai 


aaawaTS  givea  to  these  letters  by  "O.  R."  md   meeting  to  he  duly  summoned  to  consider  and' 4(- 

Mr.  TVWNLBT,  16  Law  T.  199,  248,  are  quite  termine  as  to  the  propriety  of  commencfag  and  pr»> 

satisft<Aory  and  correet.     It  will  be  seen  at  once  seoating  saoh  action,  suit,  or  prooeeding. 

that  the  teat  given  in  0Wil«r  V.   OUs*  decidea  the       Some  observations  were  inbrodneed  in  my  Tnatbe, 

qaestiba,  beeaase  if  the  13  ft  14  Tiet.  c  115,  s.  1, '  p.  113,  ei  teq.  upon  the  dedaien  of  tbe  Cooft  af 

repeals  the  10  Geo.  4,  0.  66,  and  4  ft  6Wm.  4,1  Ex.    in    Aforrison   r.    Qbner,    as  to  the  mM- 

c.  40,  as  fiff  as  tkrr  rdate  to  Building  Societies,  |  tration  clause,  whidi  will,  of  coarse,  apply  le  tbe 

Ifa^  conld  not  be  iacorporalsd  ia  the  6  ft  7  Wm.  j  case   in    the    Q.  B.   so  ftr    as    that    is 

4,  c  32,  as  if  thsy  bad  been  therein  expressly  re- 

snaeled.    This  shew*  that  tba  hitrodaotion  of  Uie 

easing   clanse  in  'A»  13  ft  14  Viot.  c.  11&,  s.  1, 

was  superflnous  and  anneoessary,  and  there  is  no 

rale  of  oonatmction  or  authority  ibr  coavettiag 

snob  a  dause  into  a  partial  repeal  of  the  6  ft  7 

Wm.  4,  e.  32,  aa  to  Buildiag  Soeielica  eatablished 

since  the  passing  of  tiie  IS  ft  14  Vid.  c.  115. 

,   Htfy.  Cotton,  IS  Law'T:  276;  19  L.  J.  8M, 

M.C.  ia  an  impoitaat  case  as  to  the  alteration  ef 

the  ralas.     It  was  the  ease  of  a  IMendly  society, 

estsblisbed  noder  tbe  33  Geo.  3,  o.  54,  whose  rules 

were  enrolled  in  1818,  aad  anbaeqneaOy  additional 

rales  were  made  altering  the  original  rules,  snd 

aetad  apon  ibr  a  hmg  time,  but  ttiay  were  not 

fimaally  made  by  thne4burths  of  tlM  members 

prsssnt  at  a  general  meatjag  convened   by  notice 

under  tbe  33  Geo.  3,  e.  64,  a.  3.     Two  points 

were   made;  first,  thai  tin  new  rnlss  not  being 

msde   in   the   mode    prsscrilMd  by  tiie  statute, 

tiie   applicatioB    befiire    the   Court    under    the 

Friendly  Societies'  Ad  could  not  be  entertained  ; 

and,  aeooadly,  tint  the  original  rales  having  oeased 

to  b«  aeled  upon,  no  longer  existed,  and  that  tbe 

aociety  tharefers  oeaaed  to  exiat  as  an  enrolled 

firieadly  aodsty.    Ibr  the  purpose  of  applying  the 

deeiaion  ia  tfau  ease  to  baildiBg  societies,  there  is 

no  anhalaiilial  diffareace  between  tlie  83  Geo.  3, 

e.  54,  a.  3,  aad  tbe  10  Geo.  4,  e.  56,  s.  9,  whidi 

regulates  the  mode  of  alisring  the  rnlee  of  building 

Boeieliea.    Urn  Coait  dedded  that  the  new  rules 

ware  not  properly  made  and  coaflrmed,  and  there- 

fera  that  ll» original  ones  had  not  been  repealed. 

Tbeoaseof  XoaMsv.  Jrwifafcuci,  IS  Law  T.  113, 
1ft  L.  J.  273,  C.P.  laay  be  very  assfully  noted  up. 
Some  buiMing  sodetiss  are  in  the  iiabit  of  taking 
billa  of  exdiange  and  proBsissory  notes  as  oollateral 
aeearitlea,  aad  it-then  beooatea  material  to  consider 
how  tn  the  fisits  of  the  payees  and  the  mahcia  being 
■lembera  of  the  society  or  oupaitueiablp,  and  the 
proceeds  of  tbe  biMs  aad  notes  bdng  ibr  the  benefit 
«f  the  common  Ihad,  opsrats  to  prevent  the  payees 
-Aom  sni|^;  tbe  malcers.  ta  Lomaiy.  Brod»hau),ii 
was  decided  that  these  futs  were  no  defence : 
there  the  plaintiff  and  defBodant  were  both  mem- 
bara  of  a  ssataal  loaa  society,  and  the  defendant 
gave  a  promissoiy  note  to  ttie  plaintiff,  as  the  trea- 
aarer  and  Irassse  of  tiie  sodetf ,  for  seeering  tiie 
lepayaiaut  of  an  advaaceout  of  the  thnds,  and  tiie 
plea  contained  an  avermeat  that  the  pldntiff  "  now 
sues  Uie  defendant  upon  the  said  note,  on  bsbsif  of 
snd  for  the  oae  snd  benefit  of  himself  the  plainliff, 
snd  of  him  the  deAndant,  and  Oe  other  members 
and  eopadners."  The  analogy  between  a  building 
soaiety  aad  a  matnal  loan  aodety  will  bold  good,  ao 
ftr  aa  tlie  decision  in  Vumat  v.  BroMum  is  eon 


Tbe  asse  of  Dm  dtn.  Jfwtfcaa  t.  Gkmr,  15 
Law  T.  Ill,  was  an  ejectment  fa  the  Court  of 
Q.  B.  upon  the  same  deed  as  tiie  adion 
of  eovenant  was  bronglit  npon  in  the  Court  of 
Ex.  (JlorrisMi  T.  GUner,  14  Uw  T.  404  ; 
19  LJ.  20,  Bx.)  The  Court  of  Q.  B.  aflhmed 
the  dedaiaB  of  the  Ceoit  of  Sx.  that  the  aibi- 
tratioa  dense  (M  Goo.  4,  c.  66,  s.  27)  does  not 
apply  to  dispatss  beta  sen  tbe  sadaty  and  a  member, 
analog  oat  or  his  diaracter  as  mortgagor*  It  was 
also  resdted  tint  Hn  transaction  could  not  be  im- 
peached on  the  ground  of  its  being  usurious ;  and, 
farther,  that  tiie  member,  havbig  neglected  to  pay 
rent  to  tbe  gronnd  landlord,  waa  liable  to  an  acUoa 
of  qectmeot  by  the  tniateee,  notwithstsadiog  a  rule 
of  tbe  soaiety  providfaig  that  diapatas  batwsiu  the 
sodety  and  any  member  of  it  ahodl  be  reterad  to 
sthitiatiBu;  and  that  the  aoaaeal  of  tiie  dheetors 
need  aot  be  prosed,  altbaagh  one  of  the  m)ee  pro- 
vided "liMtbi  Ihe  event  or  die  committee  of  ffirec- 
tora  daeming  H  reqaisite  to  bring  any  action  or 
suit,  or  commence  any  legal  proceedings  on  behalf 
oftite  assodation,  respecBng  tiie  property  or  claims, 
or  anj  otlier  matter  concesniog  Uw  iotsreats  of  the 
sssonitinn,  the  same  shoald  be  broogbt  by  and  in 
theaaasasoflhatraalsaarlnHlsaa;  and  t^  be  or 
diey  sheald  b«  bonw  hsiuihss  and  iadomaified  by 
the  sisaeiatiea  Aam  any  loaa  or  dsssigs  which  he 
or  thsy  asigfat  saataia  in  telbrsnee  thereto ;  but  that 
aarioo,  snit,  or  proeeediag  should  be  com-  • 
aieaeed  by  him  or  tliem,  withoat  the  sanction  and 
of  a  majority  of  the  directors  present  at  a 


firmation  of  the  decision.  Tlw  report  of  Boo  ihsm. 
Morriion  v.  Olover  does  not  shew  ttiat  any  addl> 
tional  argnraent  was  used,  or  any  other  ground 
alleged  for  upholding  the  deddon  than  wtnt  was 
given  by  the  Conrt  of  Ex.  With  regard  to 
the  proof  of  the  consent  of  the  directors  to  the  aetioB 
beiag  broogbt,  it  may  be,  that  it  ia  not  incnmbent 
on  the  plaintiff  to  prove  such  consent  to  have  been 
given,  and  that  such  consent  onght  to  be  presumed 
until  tiie  contrary  is  proved ;  bat  the  Court  ef 
Q.  B.  seem  to  have  decided  on  a  diffeient 
groond,  viz. — that  the  particular  rule  did  not  apply 
to  an  ejeotmeot.  Lord  Campbkll,  CJ.  said— "'It 
seems  to  me  that  the  rule  of  the  sodety  does  act 
apply  to  cases  like  this,  in  which  tiie  plstatifls  an 
proceeding  upon  a  legal  right,  conferred  npon  tiiem 
by  a  deed  ;  and  that  the  same  answer  is  to  be  giveo 
to  this  objection  as  was  given  by  the  Conrt  of  Ex. 
in  Morriion  v.  Glover,  to  the  objection  founded 
upon  the  arbitration  clanse  in  these  rules."  Fati;k- 
soN,  J.  said — "  As  to  the  consent  of  the  directoniy 
I  am  clearly  of  opinion  that  no  defendant  can  take 
advantage  of  that  objection  in  a  case  of  tliia  soV 
the  stipulation  bdng  fbiuid  in  a  dause  relating  I* 
the  indemnity  of  tlie  trastees."  These  reasons  sm 
not  very  cogent  or  satisfiictory  ones.  The  above 
rule  is  i^med  for  tbe  protection  of  tiie  sodety,  in 
order  that  before  the  society,  or  any  member 
thereof,  is  involved  in  litigation,  the  merits  of  the 
dispute  and  the  consfquences,  may  bo  fairly  con,- 
sidered.  Tbe  defcDdant,  Glover,  in  tbe  above 
actions  is  a  good  illustration  of  the  advantages  of 
the  rule  ;  he  is  first  snedfbr  damages  for  the  breach 
of  the  covenant,  and  he  is  afterwards  ejected  far  a 
breach  of  the  same  oovenant.  It  is  obrions  h« 
might  have  been  ejected  at  once  without  tbe  first 
snit  for  damages.  If  a  member  is  a  troublesome 
and  constant  defaulter,  the  best  mode  is  to  eject 
him  at  onoe ;  hat  if  the  defiralt  is  merely  the 
result  of  temporary  causes,  the  sodety  onglit 
not  to  proceed  to  enforce  the  legal  rights, 
conferred  by  tlie  mortgage-deed ;  besides,  there 
may  be  other  droumstances  which  would  influence 
the  sodety  as  to  its  mode  of  dealing  with  the  mem- 
ber. The  reasons  given  by  Lord  Campbell  and 
Pattbsok,  J.  do  not,  therefiire,  seem  satisfiictotT 
for  aaying  tliat  tiie  rale  in  question  is  not  applicabe 
to  the  cose  of  Doe  dem.  Morriion  v.  Olover. 
Whdher  the  harden  of  proving  that  such  oooseot 
to  bring  tiie  aotion  has  been  given,  is  or  is  not  in- 
cambeat  upon  the  trustees,  is  another  question. 
Snbseqoeiitly  to  this  case,  the  same  society  has 
bronglit  another  ejectment  against  another  mort- 
gagor (flee  dem.  Morriion  v.  Wadinorih,  MSS.), 
which  waa  tried  in  the  Court  of  C.P.  Jan.  24, 
1851,  wlien  the  same  objections  were  raised  as  in 
Doe  dtm.  Morriion  v.  Olover,  and  overrule^ 
wiierenpan  the  defendant  tendered  a  bill  of  excep- 
tions. The  only  diffirrence  in  the  facts  proved  was, 
tiiat  it  waa  shewn  that  the  ddlendrat  Wsdsworth 
obtained  the  advance  in  the  usual  way :  in  fad.  It 
was  treated  throoghont  tbe  trial  as  an  ordinary  ad- 
vasee  of  the  aodety.  This,  it  is  presumed,  sbewt 
that  it  waa  aot  an  advance  >of  surpjns  Ihods  under 
the  10  Geo.  4,  e.  56,  s.  21.  And  it  wss  fiarthor 
proved  that  Ae  advance  was-  not  made  to  enable 
Wadsworth  to  eiact  or  purchase  a  dwalling-houfe 
or  other  property,  bat  npon  the  mortgage  of  pro- 
perty already  leased  to  him  by  tbe  Brewers' 
Company. 

Tbe  case  of  TYott  v.  Hughei,  16  Law  T.  260,  is 
an  important  case  npon  the  subjed  of  arbitration. 
Soma  members  of  s  sodety  who  bad  given  notfoe* 
of  witlKlrawd,  antidpating  that  tbe  directors  were 
going  to  advance  the  Arnds  upon  a  aale  of  shares, 
instead  of  paying  tbem  off,  filed  a  bill  for  an  ia- 
joBCtioa.  H  appeared  that  there  was  some  iiSet- 
eooe  of  opinion  between  the  plsintiffs  and  the 
directors  ss  to  tbe  funds  oat  of  which  the  plaintift 
were  to  be  repaid  according  to  the  rules.  Lord 
Cbawwobtb,  V.C.  refused  the  injonctioa  on  the 
groond  that  the  matter  ought  to  have  been  te- 
fiarred  to  arbitration  acconiing  to  the  statute. 
The  eaaa  of  Seagrave  v.  Pope,  14  I«w  T.  924  ; 
14  Jar.  342,  was  as  to  the  terms  upon  which  a 
meosber  might  redeem  bis  mortgage  aacaii^.  It 
lias  been  considered  difficult  to  reconcile  this  ded- 
sion  with  tbat  of  Wigram,  V.C.  in  Motley  v.  Saler, 
6  Hare,*  94,  afterwarda  confirmed  on  appeal  by 
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4hB  Lord  CbuioaUor,  1  HaU  &  TWellf,  305. 
.fietk  wen  cuet  of  billi  filed  to  redeem  (the 
■norigage-deeds  bting  simiUr  in  all  rapecti  mate- 
tU.  to  Ae  decUioni  in  the  two  easei),  and  the  oon- 
'twit'"'  wai  as  to  the  mode  in  which  tlie  acconnt 
mtM  to  be  taken.  It  appears  that  in  Motley  r. 
.Mfier  the  mortgagor  had  made  default  in  liii  paj- 
aentt,  and  the  tnuteea  had  exercised  the  power  of 
Mk  as  to  part  of  the  property  mortgaged,  and  then 
Jbe  plaintiff  had  made  a  tender  of  690/.  to  redeem,' 
itbat  being  the  sum  he  calculated  to  remain  doe 
.upon  the  mortgage ;  bat  in  Seagrave  t.  Popt  the 
■mortgagor  had  not  made  any  such  default,  but  bad 
notice  under  the  rules  of  the  society  that  he 
ided  to  redeem.  The  mortgage-deeds  in  both 
were  silent  as  to  the  terms  of  redemption ; 
'  4>Bt  the  mles  of  the  societies  upon  that  point  were 
■•^ttj  aissilar.  The  following  was  substantially  the 
,  <«]«  in  both  societies  :— 

"Thtt  if  any  member  shall  be  dedroos  of  paTins 

■  til  and  redeeming  any  security  or  aecuritiea  which 

:b»  or  she  sh^  one  ciTen  to  this  assodatioa,  and 

'AhaB  give  iMtiee  of  snw  his  or  her  desire  to  the  ma- 

i  Ju«er,  the  directors  shall  allow  soch  member  the 

.  j«ofitsofi>isshsreorshares,madeaptosuchtime,(a) 

i  sad  shall  make  a  deduction  of  such  nrofita,  and  of 

'  the  amount  of  subscriptions  paid  in  by  such  mem- 

Itet.fiwa  thtfiittamoimt  trprmtdto  bttteurtd  in 

^atdog  til  mortgage ;  and  the  directors  are  hereby 

«nthansed  and  empowered  to  receive  the  balance, 

•  -^Mmt  in  one  payment,  or  by  such  instalments  as  the 

4tiiaUoi'B  and  ue  member  shall  agree  npon ;  and  on 

Cyment  of  the  balance,  together  with  all  Jbter  due 
iMpact  of  such  share  or  shares,  the  directors 
jhall  anthoriae  the  trustees  to  deliver  the  deeds  and 
other  dooumanta  in  their  custody  relating  to  the 
mortgage  so  redeemed,  to  the  member,  and  at  his  or 
fbor  ooat  indon*  a  receipt  or  adcnowle^mentof  pay- 
'  wnmH  on  saeh  mortgage,  according  to  the  6  &  7 
Wm,4,c3a." 

In  Motley  r.  Baker,  it  was  said  Ihat  the  plaintiff 
•■■  not  entitled  to  redeem  on  terms  less  beneficial 
to  the  sssodstion  than  those  stipolatad  for  in  the 
sowers  reserved  to  thenselvas  for  selling,  and  tluMe 
leing  in  case  of  a  sale,  that  all  moneys  whiohdwold 
at  any  time  afterwards  beooine  doe  in  reapect  of 
the  .^ares,  shauld  be  considered  as  due  at  tlie  time 
of  each  sale,  it  was  held  tiiat  the  mortgagor  was 
4>nly  entitled  to  redeem  upon  payment  of  all  fatoie 
monthly  snbscriptioos  and  redemption  moneys. 
Bat  in  Seagrate  v.  Pope,  Koigbt  Bruce,  T.  C. 
bdd,  that  Oe  plaintiff  was  entitled  to  redeem  on 
yajmrnt  of  the  balaoee  of  the  644/.  with  intwastat 
•the  rate  of  4  per  cant,  he  having  endil  given  hfan  for 
tka  montlily  payaeols  of  8s.  6d.  so  far  as  they 
Jiad  bean  paid  by  him  to  the  tima  of  aotioe  to  re- 
deem, bat  not  lor  the  monthly  payments  of  3s.  6d. 

<  oredemption-money,  and  being  debited  with  the 
9s.  6d.  monthly  for  redemption,  so  far  as  it  had 
not  iMen  paid  l^  him  to  the  time  of  notioe.    In 

.  JUiMfay  ▼.  Boier  the  decision  prooaedsd  on  the 
ground  of  the  deed  being  the  contrast  between  the 
-oartisa,  and  that  the  terms  of  redeaiptton  were  to 
^  oolleeted  flrom  it ;  in  Seagme  v.  Pop*,  on  flie 
groond  that  the  terms  of  redemption  ware  to  be 
eoUeoted  both  from  the  rnlm  and  the  deed.  In 
JfasZspr  V.  Baker  it  wm  said,  that  if  the  deed  was 
lacondstent  with  the  roles,  the  deed  alone,  in  a 
4rait  to  redeem,  was  to  be  looked  at,  ss  the  plaintiff 
.rested  his  case  upon  the  deed,  not  seeking  to  hare  it 
altered  but  confirmed ;  hi  Seagrae*  v.  Pope  it  was 
-  aaid  that  the  deed  was  not  intsaded  to  pro> 
'  bibit    or    prsdude,    and   did.  not    paeUbit    or 

<  piaelade  the  ri^t  to  gi««  notioa  la  redeem  andar 
tiMialea,  andthsttlwdaaddidaataanttoltlrtralM, 
«o  aa  to  require  the  aeoaoot  to  be  takeb  In  a  lea 
advantageous  way  tbaa  the  rates  provided.  In 
Maeleg  v.  Baker  it  was  farther  saM,  that  there  was 
Bo  departure  in  the  deed  from  the  rules ;  in  Sei- 
crave  v.  Pope,  that  the  language  of  the  deed,  at 
uast  in  the  actual  drcomstapicef  of  the  case,  did  not 

'  ieader  it  neoeaaary  to  confidar  wiiether  the  asoaoat 
ahonld  be  taken  ia«  maanar.  man  prejadiekl  or 

iikaaadvantagcoqa  to  th».  i^ntiff  than  piwMed  for 
3>y  tike  rnlm.  In  Moeley  v.  Baker  it  was  said  that 
^s  rale  to  mdeem  wa  eaaduiiva,  for  that  it  pro- 
-yided,  tliat  upon  redemption  the  shareholder  shoidd 
'kave  the  amount 'of  his  share  of  the  profits,  and  the 
«nbscriptions  paid  deducted  from  the  fall  amoant 
expressed  to  be  secured  in  and  by  each  mortgage  ; 
-and  that  the  mles  directed  security  for  the  future 
tpayments  in  respset  of  the  shares,  not.  the  money 
^advanced ;  and  that  this  mode  of  accounting  was 
mot  inooosistSDt  with  that  to  be  collected  from  the 


deed.  In  Seagrat*  v.  Pep*,  altboogh  the  mode  of 
acoonoting  in  the  deed  wm  similar  to  tliat  in  the 
deed  in  Moeleg  v.  Baker  in  all  material  nspeots, 
it  wm  also  expremly  declared  in  the  deed  that  the 
deed  should  not  be  a  secority  for  a  greater  snm 
than  544/.  while  there  was  no  tach  declaration  in 
the  deed  in  Moeley  v.  Baker,  m  for  as  can  be  col- 
lected from  the  atatement  of  it  in  the  different  re- 
ports. Therefore,  although  the  deed  in  Seagrme  v. 
Pope  was  a  security  for  the  fotnre  payments  in 
rmpect  of  the  sharm,  yet  the  deed  itself  expremly 
limited  the  seearity  to  the  extent  of  544/.  and 
Knight  Braee,  T.  C.  decreed  that  the  plaintiff 
wm  entitled  to  redeem  on  payment  of  the  balance 
of  the  544/.  in  the  manner  already  stated.  There- 
fore in  the  result  it  seems  that  there  is  not  that 
difference  in  tiie  two  decisions  that  wu  supposed  to 
exist.  In  both,  the  trustees  were  held  entitled  to 
have  the  full  amoant  aecared  by  tlie  deed  paid  to 
them ;  but  in  Motley  v.  Baker,  ttie  seearity  wu  for 
the  full  unlimited  amoant  of  the  fiitara  payments 
on  the  sliarm,  whereaa  in  Beagraee  v.  Pope,  the 
seearity  was  only  for  tiie  snm  of  544/.  and  in  ascer- 
taining how  much  of  that  sum  remained  doe,  the 
plaintiff  wu  properly  allowed  oredit  lor  hia  past 
monthly  sabsoipnon  payments. 

It  hu  been  and  {tide  Stone,  152, 153)'<  that  them 
two  cases  appear  to  decide  two  different  prindplm ; 
first,  that  after  dtfault  the  redemption  of  the  pro- 
perty must  be  on  the  exprem  provisions  of  the 
mortgage-deed,  which  will  be  contrued  u  between 
mortgagor  and  mortgagee,  tmlem  the  rnlm  are  in- 
consistent with  the  deed.  Secondly,  that  if  notice 
to  redeem  be  given  before  defoalt,  in  poraoance  of 
the  rule  giving  power  to  redeem,  the  aooonnt  will  be 
direeted  to  be  taken  in  the  mode  prescribed  by  the 
rale,  anlem  the  deed  should  contain  a  prohiUtory 
elanse.  It  is  apprehended  that  this  Is  not  so.  In 
Motley  V.  Baker,  which  wu  the  csm  of  a  defonlt, 
nothing  whatever  wu  said  about  the  defoalt ;  it  wu 
decided  u  if  there  had  not  been  any  default.  Baridm, 
the  deed  gave  a  power  of  sale,  aad  nothing  more  a  pon 
defoalt,  and  tiwre  wu  no  provision  In  tiie  dised 
stipalaiing  for  any  mode  of  aoooonting  on  redamp> 
tion  after  defoalt.  In  Serrate  v.  Pope,  where 
notioe  to  redeem,  wu  given  before  defonlt,  there  ia 
nothing  to  shew  that  the  decision  torned  apon  that 
foct.  Besidea,  the  marginal  note  in  the  reports  shews 
that  the  decree  wu  made  both  on  the  terma  of  the 
deed  and  the  rolm  of  the  aocietf,  aad  not  on 
the  rulm  alone ;  ondi  indeed,  the  partieolar 
ralrn  in  opestion,  by  the  wmia  "  and  on  the 
psgrgMnt  af  the  batanoe^  together  with  all  Jbtei, 
and  other  saau  dae  in  iei|iaat  of  aaeh  aharm,  the 
direotors  shall  desire  tba  liastaw  to  deliver  up  all 
deeds,"  &o.  shew  that  the  redemption  role  wm  ap- 
plicable to  a  notice  after  defonlt  in  the  paymenta, 
elm  no  finm  would  be  incarred. 

Lee,  App.  HuteUittom,  Rmp.  20  L.  J.  4,  C.  P. ; 
16L.J.  276,  is  an  important  caM.u  regarda  freehold 
land  societim,  and  the  qnaliflcaHon  of  ooonty 
voters.  It  wu  there  held,  that  a  mortgagor  of 
freehold  premism  in  possession  of  the  mnts  and 
prafiU  is  not  entitled  to  be  registered,  anlem  he 
leueltm  therefrom  40s.  per  annam,  after  deducting 
the  intoest  realty  paid  on  the  som  serared  by  the 
mortpgee  although  no  interest  vru  reaerved  by 
the  mortgage-deed.  J.  T. 


more  matnra  mnsidei'stinii  of  tiie 
whidi  exist  between  tiie  two  caaea,  separate 
tion  for  each  hu  bean  decided  upon  u 
visable. — Olote. 


THE    MERCANTILE   LAWYER. 

jftianurt. 
Bodam  r.  French,  17  Law  T.  77.  waa  a  qtiea- 
tion  aa  to  the  auUiority  given  bjr  a  principil  to 
his  agent.  It  ran  thua :  "  neaae  aell  nr  ne 
250  tons  of  cool,  at  auch  a  price  aa  wfll  lealiK 
me  not  leaa  that  ISs.  per  ton,  net  cash,  lam 
your  commiaaion  for  sale.  Waa  thia  a  eon- 
(Mon  not  to  lell  otherwise  than  for  nady 
money  ?     |t  waa  held  aof  to  be  ao. 

Lock  V.  Baker,  17  Law  T.  81,  ia  imimtnt 
to  the  maaten  of  apptentieea.  It  waa  there 
held,  that  the  treatinjg  of  bad  woman  wifli 
oysters  in  the  maater'a  shop;  leaving  the  ahoD 
and  remaining  out  all  night;  aaying  be  had 
slept  at  home,  when  in  fact  he  had  been  on^ 
were  not  sufficient  acta  of  misconduct  to  dia- 
solve  the  contract  of  apprendceahip. 

In  Moatoya  v.  Tie  London  Aaeamitee  Gma- 
paiiy,  17  Law  T.  83,  waa  eonaidered  oiw  ot 
those  rery  nice  qoestioni  which  mnat  be  con- 
tinnally  ariaing,  aa  to  the  lemoteaeaa  of  daamga 
by  the  peril  insnred  againat.  In  diia  caae  a 
cargo  of  bidea  and  tobacco  ww  iaanred  againat 
perils  by  sea,  in  the  usnal  form.  Daring  titt 
voyage,  the  hidea  were  damaged  by  the  aa»- 
water,  and  the  efflnviom  from  them  liaini^iwl 
the  tobacco.  Waa  tbia  latter  damage  the  nadt 
of  the  perils  of  aea  ioaured  againat  i  It  waa 
oontonded  to  have  been  onlr  a  remote  conai 
«nienoe.  But  the  Conrt  held  otfaerwiae,  and 
tnat  the  undcfwritera  were  clearly  liaUeibr 
the  lose  of  the  tobacco  aa  well  aa  of  the  hidea. 


TO  m  mmtom,  or  ran  law  mf  aa. 

May  8,  1851. 

Stay— I  see  that  in  many  ooontim  Ae  attoneya 
am  ao  for  oa  tlie  alsit  respectiiig  the  mesam'e  of 
legistiatieBof  assamooe^u  tohavepatitioaedacaiast 
it  themselvM.  B«t  would  it  not  be  a  mon  eSeotaal 
method  of  oppoaitioa  to  follow  the  YarkaUie  exam- 
ple, and  invite  the  attention  of  the  loadowners  in 
general  to  the  damage  they  are  likely  to  sustain  if 
the  Bill  should. pan?  Petitions  tnua  them  would 
command  more  attention  hi  nuiiameot  itfaan  those 
of  the  Profession,  it  being  easy  for  the  advocatm  of 
the  aieuore  to  npresent  professional  opposition  u 
interested  and  dishoneat. 

Parhapa  you  will  kindir  keep  .«s  iaformed  from 
week  to  weak  u  to  the  proceedings  of  the  Lords' 
Committee  to  which  the  Bill  stands  reforred,  the 
witnesses  examined,  and  the  opinions  exproised. 
I  am.  Sir,  yoors  traW, 
W.  P.  P. 


(a)  In  SMgravt  t.  JW  tha  word*  of  the  rale  were— 
<<  Ika  ditvotors  shall,  within  one  month  thereafter,  award 
to  nob  member  the  tame  ptopartionof  proflt  per  (hare  u 
JsaBowedontliewithdiawslornapaioliaMdihene,"  lu. 


It  may  be  well  to  state,  for  tbe  information  of 
partiea  interested  in  the  renewal  of  the  commission 
tor  the  sale  of  Iridi  incumbered  eatatea,  and  in  the 

Iiropoaed  le^alation  vrith  rmpsct  to  the  advance  of 
oans  on  tlie  aecurito  of  hmded  property  in  Ireland, 
that  the  Muter  of  the  Bolls  only  waits  a  fovooiable 
opportunity  for  applying  for  leave  to  introduce  two 
distinct  Bills  on  thoae  subjecta.  It  wu  originally  in- 
tended to  embody  both  objects  in  one  Bill,  hot  upon 


COUNTY  COURTS. 

ftnauMcv. 
Thi  eaae  of  Crou  t.  Setmtm.  17  LnrT.  TT, 
althoogh  coming  from  tbe  CSty  of  Laadak 
Small  Debta  Court,  ia  equaUv  appficabi*  to  tte 
County  Courta,  Uie  proviawna  of  tiie  tm 
atatntea  being  alike  in  thia  reelect.  TIm 
jdaintiff,  in  an  action,  claimed  more  thaa  SOL 
The  defendant  pleaded  a  tender  aa  to 
with  payment  into  ooort,  and  narer  ' 
aa  to  the  residue,  which  waa  kaa  tfaan.90L 
Hie  plaintiff  took  the  anaa  ao  paid  oat  of 
court,  and  went  to  trial  for  the  reridaa,  and 
recovered  part  of  it,  and  thia,  with  dw  aoa 
taken  out,  exceeded  201.  The  queatioa  now 
waa  whether,  nnder  audi  circnnutancea,  the 
plaintiff  did  or  did  not  recover  nune  than  iOL 
mthin  the  meaning  of  the  SmaQ  Debts  Atk,  ao 
aa  to  enable  the  defendant  to  miter  a  aaiuiia 
tion  to  deprive  him  of  costs.  It  waa  hdOthaiC 
inaamnch  aa  the  action  was  well  brooate 
ofiginally  fbr  a  sum  exceeding  aoi.  the  o*. 
fendant  wai  not  entitled  to  enter  a  suggcatiD^ 
The  princi[ile  ia  equally  applinble  to  drills 
above  60/.  >^  ... 

SOLICITORS'  PBES  IN  THB  COUKIT 
COURXB. 
TO  TBI  anrro*  or  Tma  LAwnms.  - 
StM,—l  obtained  a  vardiet  ia  the  Westsilmam 
Cooaty  Coart  this  mamiag  fi»  a  pUntiC  sal  «M 
my  applyiag  far  the  fee  allowed  lae  by  the  Aet  (eahr 
15s.),  I  wu  informed  timt  tteoald  mit  beidtoasj 
u  I  hMl  givea  no  notioe  to  the  derii  of  tha  Cortt 
ntvvioasly  that  I  intsaded  to  appear  for  &•  pUMC 
latatedthatl  had  taliSDoattimpWat.  tkatlW 
mentioned  the  foct  of  nm  batav  the  pWatiff'a  ll- 
toney  when  I  did  so,  ttot  I  had  cnailnslad  *e 
whole  oaae,  and  that  my  name  waa  in  the  Law  IJ*: 
bat  aU  tUa  had  no  cfhct,  u  tiia  rtfe,  I  wm  ab» 
informed,  had  been  aaade  for  tha  benefit  aad  psa- 
teetion  of  the  Profesdon.  bat  ha  what  way  I  am  rmlb^ 
at  a  lorn  to  onderatand. 

This  absurd  and  arbitmrynde  dow  not  ezM  ia 
any  other  court  in  which  I  have  been  engaged,  m  I 
have  always  been  able  to  obtain  my  foe  aa  the 
hearing,  on  applieatioB  to  the  Judge  for  it. 

In  oonduaum,  I  woold  add  that  this  "rwb"  is 
only  affixed  in  the  room  wheaa  the  pfaiaMib  aad 
defondfttts  are  callsd  pmhwsly  to  '       ' 
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eoait,  and  wfaora,  from  the  peenliar  eonstrnction 
of  tita  Wwtmimter  Coonty  Cooit,  partiea  do  not 
think  of  going  nntil  the  dsV  apon  which  tlieir  iiun- 
monan  an  appointed  to  be  heard. 

I  enekiae  my  card. 
Inmmonger-une,  Citr,  I  am,  Sir,  toot*,  &e. 

l«bMar.  1851.  C.  I.  W. 

AGENCY  BUSINESS  IN  THE;C0IWTY 
COURTS. 

TO  TBB  BDITOn  OF  TBB  hKW  Tima. 

81B, — I  shall  feel  obliged  if  yon  or  any  of  yonr 
leaden  will  infonn  me  what  the  practice  ii  in  the 
ptofeuion  tespecting  the  employment  by  one  soli- 
citor of  another,  as  his  agent  in  the  County  Court ; 
whether  the  a^nt  ought  to  diam  fiiU  fees  for  all 
bnsiness  done  in  relation  to  an  action  in  the  County 
Oo«ri^  both  m  and  out  of  Conrt,  m  whether  it  m 
uoal  to  make-the  same  allowanoea  aa  in  actions  at 
ognmon  law,  &c.  between  prindpal  and  agent,  par- 
ticidariy  in  a  case  where  tne  principal  himself  (an 
attorney),  is  the  pliintifr  in  the  cause.  I  think  it  is 
inuiortant  to  the  Profoision  generally  to  be  well 
innirmed  as  to  the  usual  prarace  of  County  Conrt 
attorneys  in  snch  cases,  as  tiiere  appears  to  be'no 
nle  governing  the  charges  of  these  gentlemen  for 
bnsiness  done  "out  of  court,"  or  what  may  be 
termed  "extra  oasts,"  and  they  may  be  made 
«at  according  to  the  views  or  convenience  of 
tin  County  Court  agent,  if  the  bill  is  not  a  taxable 
4au,  wlueh  I  vary  mach  doubt. 

I  am  Sir.  youn,  &e. 

May  U,  1851.  A  London  Solicttob. 


THE  LAWYER. 

Euvrrr  Pkactick. — It  appears  from  Stitti  r. 
Baku;  17  Law  T.  70,  that  an  executor  cannot 
flompel  a  plaintiir  to  revive  a  suit,  but  the  plaintiff 
aaay  lie  by  and  do  so  at  his  option.  The  Master  of 
the  Holla  well  observed  that  thia  ww  <'agnat  hard. 
ahip,"  but  he  was  bonnd  to  adhere  to  the  praetioe. 
'Wherefore,  if  it  be  a  bad  practice?  The  lew  he 
must  bow  to,  however  bad,  but  the  practioa  is  the 
creature  of  the  Conrt,  and  Oie  power  that  made  can 
alter  it. 

Another  dedsiao  on  the  Tnul—  Att^  to  be 
aoted.  In  At  Smyth  It  was  held,  that  an  order 
wider  the  35th  section  of  ^t  Act  amounts  only  to 
a  declaration  by  the  OMwt  tbit  tha  ntm  tnutna 
were  the  ptopw  pMMMi  to  bavo  the  atoek  traas- 
Inred  to  tnem,  and  therefore,  that  the  new  troatees 
cannot,  ander  sec  26,  require  the  Bank  of  Eagiud 
to  traittbr  to  them  sloek  standing  in  the  names  of 
the  old  tmsteca. 

Common  Iulw.— In  PUby  v.  SieJutriiim,  17 
Law  T.  74,  a  plea  In  abatement  entitled  of  a  dif- 
iMeot  date  from  that  in  whieh  it  was  pleaded  was 
Mt  aside  aa  irrrgnlar.  la  Dtmiley  v.  Parit,  17 
Law  T.  75,  a  forged  writ  of  sammons  had  been 
■wiad,  aad  the  Court  graatcd  a  mle  calling  on  the 
MIomegr  ftom  whos*  ofko  it  Isaaed  to  siMw  aaasa 
wb/itshoold  not  bo  tataride,  and  the  ooatspald 

Where  A.  and  B.  had  catered  the  preg^iaea  of  C. 
and  A.  seised  moneys  of  O.  and  paid  the  same  into 
the  bank  to  tlieir  joint  aooooni,  it  was  held  that  D. 
mnst  4ratf  e  the  tort,  and  bring  an  action  against 
A.  tt  B.  jointly  tor  money  had  and  reeeiTed.  (Neat 
w>  aardtay,  XI  UwT.  80.) 


The  CoNnmHTiAi.  ApviaBiu— The  position  of 
those  leading  soUdtors  who  Itave  tiie  affiurs  of  great 
personages  in  their  management  is  really  very 
Aarions.  Tbeystaadin  the  pboewliichia,  or  rather 
^vfaich  was,  oeenpied  by  Father  Confessors  in  Roman 
CatMie  coonlnesb  aad  searody  any  important 
ftaaily  step  can  be  taken  without  their  advice  and 
■asiatance.  With  reaaeet  to  property — it  b  in  most, 
if  not  at  an  great  fomlliea,  the  aul>iaet  of  fonaal  ar- 
aawgeaieat  by  leal  deeds  or  settlemants  expressed 
is>  langauge  wbioa  no  oaa  tlioraaghly  comprehends, 
■ad  which  men  of  the  legal  profcsaion  akme  affitet 
-  to  nndantand.  The  persons  chiefly  interested  in 
.  ttoaa  anaagementa  know  the  general  results  of 
thrm,  «r  what  were  intended  to  De  tiie  general  te> 
■alts  ]  bat  the  Installments  on  which  mse  results 
depend  are  not  intelli^ble  to  them ;  and  if  they 
arish  to  make  say  new  dispositions  of  their  properties, 
tiKy  cannot  stir  a  single  step  without  the  solicitor  to 
K«ide  tiiem.  Now,  when  people  have  property,  al- 
laoat  every  important  act  on  weir  own  part,  or  that 
of  any  of  tlieir  fondly,  is  eoneerned  either  with  get- 
ting or  giving  monev,  or  money's  worth,  and  the 
•olicitar  nscosarily  becomes  a  confldantial  agent  in 
CamUy  anrangements.  If  a  son  has  bem  extrava. 
(ant,  or  a  daughter  is  going  to  be  married,  the 
-worthy  head  of  the  house  Knows  not  what  to  do  till 
bo  has  stated  the  case  to  his  soHdtor.  And  these  are 
■moag  the  tiaplaat  matters  in  which  his  advice  is  re> 


anired.  Perhaps  in  no  walk  of  life  in  England  are 
there  to  be  found  men  of  suck  exqninte  discretion 
as  these  professional  advisers  of  great  families.  Th^ 
legal  knowledge  constitntes  the  least  part  of  their 
vune.  They  nave  the  nicest  appreciation  of  the 
pmdent,  the  becoming,  aad  the  practicable  j  and 
their  legal  lore  is  in  manv  eases  only  made  nse  of  in 
giving  one  form  and  validity  to  arrangements  which 
are  bated  ondrcnmstancea  and  considerations  that  at 
first  sight  teem  to  be  wholly  out  of  the  province  of 
the  lawyer.  Having  become  confidential  advisers 
in  questions  where  property  is  eoneerned,  they  ate 
often  called  upon  in  respect  to  disagreemenb,  doubts, 
suspicions,  and  other  domestic  tronblea,  where  a 
calm,  impartial  jndgment  is  required,  and  perfeet 
secrecy  may  be  d^wnded  upon.  Some  of  them 
might  tell  very  strange  histories  of  confidences  no 
less  strange,  for  yonr  solidtor  is  the  only  man  who 
is  enabledby  his  professional  conscience  so  to  identify 
himself  with  his  "prindpal,"  that  he  will  make 
nothing  known  that  is  connded  to  him  professionally, 
no  matter  what  interests  beyond  those  of  his  dient 
may  be  concerned.  If  some  man  or  woman — it  may 
be  of  tank  or  wealth — having  committed  some  great 
otbnee,  goee  to  coVtst  to  the  parson  of  the  parish, 
tbs  revcrand  gsotieman  may  probably  deem  it  his 
beaaden  duty  to  call  in  the  paliBe,  or  to  inform  the 
injured  party,  as  the  case  may  be.  Not  so  the  solidtor. 
Tab  advises,  soothes,  and  lays  down  the  dodiine  of 
dUcretion,  which  he  considerB  applicable  to  the  dr- 
cumstances.  SoUdtors  are  the  priests  of  the  ATiimea 
Prudmtia,  and  therebv  many  of  them  become  very 
important  and  very  ricn.  As  regards  morality,  the 
same  inconvenience  or  evil  belongs  to  tiie  system  in 
wMeh  they  are  the  prime  movers,  as  does  to  the 
syalem  of  acting  by  trustees,  or  aa^  other  represen- 
tation of  the  interests  of  aa  individual  by  persons 
who  are  not  representatives  of  his  consdenoe.  I  am 
far  from  saying  that  respectable  solicitors  take  no 
account  of  what  a  man  is  in  honoor  aad  oonadenoe 
bonnd  to  do,  as  wdl  as  in  law  and  in  prudence.  They 
generalljr  consider  what  is  becoming  to  a  man  in 
the  station  which  he  occupies  and  in  the  circum- 
stances with  which  he  has  to  deal.  Following  that 
rode,  they  cannot  set  aride  the  obligations  of  honour 
and  conadence.  But  pasdons,  and  affections,  and 
generoas  emotloBS  are  the  nataral  aaxiliariea  of  con- 
scientiousness, espedally  when  it  is  to  be  exercised 
aaaong  persons  connected  by  blood  cr  aiBntty,  and 
these  the  solidtor  keeps  at  a  distance.  He  may 
give  a  cold  opinion  as  to  what  might  be  oonaideRd 
generous,  but  his  business  is  to  advise  what  is  pru- 
dent, and  to  keep  his  dients  on  their  guard 
against  eootkra.  And  tliis  is  anoaar  raaaoa  why 
so  much  is  eommitted  to  oonfidential  solidtot*, 
for  great  or  rich  personages  are  glad  of  an  eacape 
from  the  disturbance  of  what  thav  caU  "a  scene," 
meaning  thereby  aiiy  oesamBoe  in  which  the  pas- 
sions and  feeliaas  are  strongly  moved ;  and  they  tdce 
reftuje  from  soda  agitation  nnder  the  cold  shade  of 
pronssional  advice.  It  is,  moreover,  but  too  true 
that  while  the  eminent  profoasional  adviser  will  ce- 
netally,  if  left  to  himself;  either  do,  or  recommend  to 
be  done,  that  whidi  is  reasonable  and  becoming 
under  the  cirenmstances,  yet  he  is  not  so  indepen- 
dent but  that  he  will  yield  himself  in  some  degree  to 
be  the  instrument  of  his  employ  er't  anger,  or  enmity, 
or  prqudice,  if  the  employer  lie  rich,  and  Insist  upoa 
that  course  being  taken.  Whatever  he  does  will,  of 
course,  be  done  in  a  respectable  manner,  and  with 
due  regard  to  profesainnal  rules  {  bnt  maay  things 
which  are  harsh  and  dominaesing,  and  even  nnjust, 
may  b*  done  in  thia  way;  and  the  proud  and  un- 
fiteung  man  of  wealth  will  not  find  mach  dUBculty 
in  obtaininjr  even  the  most  eminent  md  to  carry  out 
his  views,  if  he  be  willing— as  he  geneially  is—that 
a  decorous  and  formal  maaner  shall  pervade  the  pro- 
ceedings, however  severe  in  their  substance  and 
omal  in  their  intention.  Whether  in  sodi  cases  the 
urofossional  adviser  ehaina  anything  mora  in  Ua 
Dill  for  the  pain  his  mind  may  have  nndergone  in 
giving  vigour  to  insensibiUty,  or  activity  to  male- 
volenoe,  myreaearcfaea  have  not  been  aUe  to  dia- 
Jekiutan't  Bnglmd  at  it  it. 


serrations  of  others ;  but  I  cannot  deny  myself  the 
pleasure  and  honour  of  saying  that  I  look  proudly 
forward  to  this  auspidous  occasion  as  a  presage  for 
the  good  of  our  andent  and  honourable  society, 
stanmng  pre-eminent  as  it  does  for  friendly  inter- 
course, wbich  is  carried,  I  believe,  to  a  greater  ex- 
tent in  this  society  than  in  any  other.    Sir,  I  ~ 


be&  in 
imbled. 


the  name  of  my  brother  barnsters  here  assemb! 
to  hope  that  long,  long  may  you  be  spared  to  enjoy 
a  career  of  the  highest  nonour  and  usefulness,  and  on 
the  bench  and  in  the  Senate  long,  long,  may  you  be 
spared  to  us,  et  prteiidium  tt  dtuet  dectu." 

ib.  Henry  Griffith,  who  had  penned  the  address 
was  then  called  upon  to  read  it.  It  was  in  the  fol- 
lowing terms: — 

10  XHB  aieai  aov.  sia  t.  boiullt,  a.*,  lusna  or  xaa 
BOLLS,  oira  or  na  aucaaas  or  oaAT's-OT. 

ffir, — ^We,  the  barristers  of  Grsj's-inn,  beg  to  <^er  yon 
oor  BMMt  tineere  ooogTBtnlatioiu  upon  yonr  reoeot  promo- 
tioB  to  the  hich  ofioe  of  Matter  of  the  Bolb. 

We  hftU  with  a  double  pleasure  this  ennicioiu  opportu- 
nitj  of  paying  to  yon  this  tribute  of  respect  when  we  refleet 
npon  tM  frreet  name  wUsh  yoa  to  worthi^  bear— •  nsma 
which  19  known,  inot  only  in  BD^aad,  bnt  thronghout  the 
world,  as  identiflod  with  the  loltiett  pattiotiam  and  the 
purest  philanthropy. 

We  esteem  it  a  pecaliar  satitfisetion  that  we  an  mem* 
bers  of  the  same  inn  of  court  of  wfaioh  yon  are,  aad  your 
illustrious  father  was,  so  ereaC  ui  oraaasent,  aad  to  wUeh 
IVesh  lustre  has  been  added  by  the  dialiD^iaialied  jodicul 
rank  you  have  attained,  aflar  having  enjoyed  the  proad 
distinction  of  filling  sueeesatrely  the  high  omcea  of  Bolioi- 

tor  and  AlturiiL-y  Geiier  J  1-j  ]ier  M^estj. 

We  also  beg  to  express  to  yon  our  greet  gratiHoatioB 
tbatyoorw      '  _.....,  ...    . 

of  ftvqnentl^ 

on  all  occasions  ^ ,^ 

its  members  which  has  won  for  you  their  deep  adousttiojOL 
and  regard. 

In  r  ondntioB,  we  hope  that  yon  may  long  be  apared  fo' 
admiaiBter  yoor  responsible  duties,  aad  we  intreat  yea 
to  aooept  oor  warmest  withes  for  yoat  health  and  htp. 


LEGAL    INTELLIQENCE. 

THE  MASTER  OF  THE  ROLLS  AND 
QRAY'S-INN. 

FainAT  last  being  Grand  day  of  Eaater  Term, 
the  barristers  of  Gray's-inn  took  the  opportunity  1^ 
presenting  a  congratnlatory  address  to  Sir  John 
Romilly,  the  recently  appointed  Master  of  the  Rcdls. 
At  afStw  minutes  before  0  o'dodc  Sir  John  Romilly 
entered  the  hall,  accompamed  by  theotiier  benchers, 
and  having  taken  his  position  on  the  dau,  was  ad- 
dressed as  fSoUows  by  Mr.  W.  Roger*,  of  the  Chan- 
cery bar: — 

"  Sir, — I  am  deputed  by  ay  brother  barristers  of 
this  society  to  present  you  an  address,  which,  I 
trust,  we  tdl  mutt  feel  has  been  ably  penned  by  a 
gentleman  who  on  every  occasion  in  which  he  can 
do  it  asssrts  ttie  interest  or  eonyults  the  pleasure  of 
tills  society,  and  is  never  wanting  jn  seal  or  activity. 

SItj  it  would  not  become  me  to  forestall  the  00- 


After  whidi  the  Maatar  of  Oe  Rolls  replied  M 
follows  : — Gentiemen, — At  any  time  and  n|A>n  any< 
occasion  such  an  address  as  this  would  give  me  veiy 
high  gratification,  but  that  value  is  augmented  to  the 
greatMt  possible  extent  when  I  consider  that  it  ig 
presented  to  me  by  snch  a  body  of  genUemen  ai 
thoee  whom  I  see  around  me  on  the  present  ooca- 
siea,  when  I  recoUeet  that  we  are  all  bound  together 
by  one  common  tie  by  beiagmenbere  of  this  sodety, 
and  that  it  is  preeested  to  me  in  its  sncient  and 
venerable  haU.  OentieBien,  when  I  first  entered 
this  hall  as  a  student,  oat  of  the  twelve  jndgea  who 
then  preaided  in  Westminster-hall,  fire  had  beea 
elnvatMl  to  the  bench,  selected  from  among  onx 
members;  aad  they  mate  wont  to  attend  on  siioh 
occasions  as  the  present  to  testify  their  respect  ana 
esteem  for  the  society  in  whidi  they  had  tocaived 
their  education.  Althonijh  since  that  time  we  hava 
somewhat  dedined  in  thoe  honours,  yet  this  society 
haa  alwaya  maintained  a  high  repirtation  for  tha 
deep  and  accurate  legal  knowledge  of  its  mem- 
bers, owing,  probably,  in  no  alight  degree,  to  the 
peodiar  attention  paid  here  to  tha  study  of  the  law 
of  real  property.  Gentlemen,  it  is  to  me  a  mattw 
of  the  very  deepest  and  warmeat  satisfoction  that  I 
have,  in  your  opinion,  striven  not  unsuccessfully  to 
walk  in  the  steps  of  my  father,  and  that,  by  doing 
so,  I  have  added  some  lustre  to  this  our  andent 
society.  I  antidpate  many  Aitnre  occasions  on 
whidi  we  may  renew  theae  opportunity  of  social 
intsrooarae;  bnt  while  I  do  so  I  look  forward,  also, 
with  oonfidence,  with  Joy,  and  with  pride,  upon  the 
proapects  of  many  centiemen  who  surround  me,  who 
are  pursuing  here  the  various  wslks  and  patha  of  oi|r 
noble  profeasion,  aad  who  will  donbtiess  adiievedii- 
tinction  for  themselves  and  add  fresh  lustra  to  the 
sodety.  And  I  may  say,  gentlemen,  that  so  ft«  aa 
depends  on  myself— and  I  hope  that  I  may  not  too 
fondly  look  forward  to  sadi  an  event — whether  I  am 
living  to  see  it  or  not,  I  may  not  be  the  last  of  mj 
aaasa  to  be  enrolled  among  the  BSaabers,  aad  poa- 
sees  the  aateem  and  approbaiioa  of  thia  aocss^. 
Once  mote^  gentlamea,  I  beg  to  thank  yon  saaat 
aincerely.  andin  tha  most  haartwt  manner,  for  tha 
kind  and  touching  proof  you  have  given  me  of  yoay 
^Huoliation.  , 

The  late  Loan  CorriNRAM.-^It  is  expected 
that  the  moital  renuuns  of  the  late  lamented  Eaa 
of  Cottenham  will  anire  in  London  on  Tuesday  o^ 
Wednesday  aett,  when  they  will  be  taken  to  his  late 
roaideiiee,  in  Pvk-lane,  thenoe  to  be  removed  t6 
Totteridge  for  interment  according  to  tiie  directions 
of  hiswSl. 

Lord  Matob's  Dimnbb  to  thb  Juneas.— 
The  annual  dinner  by  the  Lord  Mayor  to  the  judges 
of  the  Superior  Courts,  at  the  Mandon-hoase  on 
Thursday,  wm  fully  attended.  Lord  Campbell,  the 
Chief  Justice  of  England,  vrae  spokesman  in  reply 
to  the  toast  of  the  evening.  From  ancient  times 
there  had  been  a  high  court  of  criminal  jurisdiction 
in  tha  dty  over  which  the  Lord  Mayor  presided,  and 
when  that  conrt  met,  the  judgee  had  much  pleasure 
in  mixing  vrith  the  magistrates  of  the  City.  They 
went  together,  on  solemn  oocadons,  to  the  cathedral 
of  St.  Aul's,  to  ofler  up  their  prayers  to  tha  Al- 
mighty. Amin,  at  the  festive  board  they  had  the 
pleatara  of  being  invited  to  the  Maaaion-boose  and 
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tt«  GnildliaU,  to  paiiaka  of  the  elegant  hospitality  of 
fte  G.tj.  In  former  times  that  hospitali^  used  to 
be  ndprocated  bv  the  seiieaois,  hot  he  was  sonr 
tliatof  wte  years  that  custom  had  fallen  into  disuse. 
He  rejoiced  in  the  prospect  which  existed  that  the 
Hident  fativitiea  were  to  be  rerived ;  for  he  had 
laad  in  the  newspapers — and  therefore  it  most  be 
trne — that  the  Society  of  the  Middle  Temple  were 
aboat  to  gire  a  grand  dinner  and  ball  to  the  illos- 
trions  foreigners  assembled  on  our  shores,  to  the 
Iiord  Mayor  and  Aldermen  of  the  City  of  London, 
and  to  the  madstntes.  Bturisters  would  once  more 
danoe  round  the  bonfire,  and  the  grare  Lord  Keeper 
would  again  open  tiie  ball.  The  seals  and  the  maoe 
of  office  dancing  along  with  him.  Thus  would  the 
fotifities  of  Queen  Eiss  be  rerived  in  the  ragn  of 
Qlfinn  TictOTia.  The  toast  of  "Lord  Cnoworth 
■ad  the  House  of  Peers,"  gave  Lord  Cnnworth  the 

Siportunity  of  twitting  the  Lord  Chief  Juslke  with 
B  own  oonoem  in  the  disuse  of  festiritiee  by  the  ser- 
of  whom  the  Chief  Justice  himself  is  the 


PROMOTIONS,  APPOINTMENTS, 

ETC. 
(Cbrta  of  the  Peaee  for  ConntiM,  CiUM,  sad  Borosglu 


'  wlU  obUM  by  ragvlwlr  forwardiDf  the  nsBWsaad  ad- 
•  Man  new  HagiBtiatM  who  may  qualify, 


The  Right  Hon.  Sir  John  Jervis,  has  appointed 
George  Lewis  Pbipps  Eyre,  of  John-street,  Bedford- 
row,  gent  in  the  county  of  Middlesex,  to  be  one  of 
the  perprtnal  commissioners  for  taking  the  acknow- 
Wilgnnmli  of  deeds  to  be  executed  by  married  wo- 
maa,  ia  and  for  the  city  of  London ;  also  in  and  for 
the  city  and  liberties  of  Westminster ;  and  also  in 
■nd  for  the  ooonties  of  Middlesex,  Essex,  Kent,  and 
Smrey. 

It  is  understood  that  Mr.  Duncan  M'NeiU  is  to  be 
the  new  Scotch  judge,  in  the  room  of  Lord  Mac- 
kenzie. 

MiDDLB  TsupLE. — A  farther  call  to  the  bar  of 
students  of  the  Honoorable  Society  of  the  Middle 
Temple  was  made  on  Saturday  evening  last,  and 
comprises  the  after-mentioned  gentlemen :— -John 
Raymond,  Esq.,  Thomas  Geary,  £sq.,  Joseph  Ship- 
ton,  Esq.,  and  Joseph  Kerr,  £sq. 


On  TKcndav  Um  Uth  of  Jnne,  in  London,  no 


win 


be  tried,  but  tha  Oonrt  win  >d)<™m  to  a  ftitDre  day. 

The  ofllae  of  the  Kmhal  and  AMOoiite  ia  at  tha  Lord 
Ohiaf  Jostioa*!  Chambars, 

Honn  of  iftaadanna 
Isnn,  win  ia  Aitsia  be  ftom 


I  BoUs-nrdan,  Ohiaoacy-IaBa. 
dmnw  Tana,  and  ■ttjags  aSar 
ran  awva*  to  Ave. 


Oeort  or  ^iieen'a  aaneh. 

Lilt  of  IflddleaaxOaasM  for  tha  ffitUng  after  Xaster  Tana. 

aBKUran. 
Oark  «.  Bnghaa,  8 J.  (iqj.)    lOnbitt  a.  OHrer  and  Aaothar, 

Ogla  and  Anoiliei  v.  Kinv- 

ton 
Lana  v.  Uaoqnaen,  8.J. 
Bobetta  and  Others  v.lf- 

lor  and  Othna,  8  J. 
Hooaa  v.  Foad 
Oaddas  a.  Wlutmore  &  On. 
Trowarc.  Baading  and  Anor, 
Waterfoid,     Waxford,     &o. 

BaQway  v.  Logan 
Jaaaop  and  Othara  a.  1>llll«y 
Hohnea.  Claik 
Samev.  ^amry 
Btokaa  a.  Wataon 
Handford     (paaper)    a,   Sa 

Nlsme 
ApplanianB  r.  Maroband,  8.J. 

_>herd  a.  Sparrow,  8.J. 
Florenoa  v.  Lawaon,  BJ. 
Orove  a.  Watldna 
Harris  and  Othara  v.  DioUn- 

■on 
Doa  dam.  Bonlton  andOtben 

a.  Wibrow. 


King  a.  Caniaon,  atayad 
GoUuiaon  a.  Waatoby,  &J. 
Fan!  v.  Cocbjana  ana  Anor. 

(inj.) 
Walton  V.  grease.  8  J. 
Waatina«>t*  a.  Tlint,  8.J. 
Kransa  a.  Baiohenbeiy,  8  J. 
Baakham  a.  Wright,  SJ. 
Bag.  a.  WaOuT 
Bag.  a.  Kartin  and  Otbaia 
Bag.  e,  Lloyd  and  Others, 

Murray  a.   Bostlsdga,   8J. 

(la(  aotioa) 
Bama  a.  8anie,  S.J.  (2nd  ao 

tion) 
Cnttinga  (panper)  a.  La  Blanc 
Maofcintoih  a.  Bfaekansie 
Coopar  (paapar)  v.  Qaidaar 
Ooawar  a.  Baaomont 
Copelaad  a.  Pooook 
Inglia  a.  Beat  ladia  Company, 

Kotton  V.  Hyland 

Doe  dam.  Tanold  a.  Taawld 


COURT    PAPERS. 
AUUelal  Oamxnlttee  of  tbe  Vrtarr  <T— noil 

WQl  sit  for  the  dsapatch  of  bnaloess  on  the  follow- 
ing days :— Wedneaday,  May  14 ;  Thursday,  May  15 
(Claridcs's  Patent);  Friday,  May  16  (Admiralty 
CMee)  s  Monday,  May  19.— At  ten. 
LIST  OF  0AUSB8. 

Haonar,  appallaat;  Bell  and  Otbara,  raapondenta. 

Bawtn  Urjun  Sing,  appallant ;  Bawat  ObnnaiMn  Sing, 
raapondant. 

WaDaoa,  rapallant ;  Fialdins,  raapondant. 

Attomey-Qenaml  of  If  aw  Zealand,  appellant;  Clarke, 
respondent. 

Miuadce   Hahomed   Cazim,   appellant;    Maena  ABy 
Mahomed  Shoostry,  respondent. 

Kaapcbe,  appellant ;  Smith,  rcsponJent. 

Lynn,  appellant ;  Brenchley,  respundont, 

Lomi,  appellant  ;  Ashwell,  reapondent. 

Bennett,  appellant ;  Tree,  respondent. 

FoUok,  appellant;  M' Alpine,  respondent. 

The  Coloujal  Hank,  appellant;  Cazubon, r 

Caflero,  ajipellant;  Irosdick,  respondent, 

Wilkinson,  iippellant ;  AVilsoD,  reapondent. 

Nawab  Aminood  Dowlah,  appellant;  Sjnd  B^^FhT*  AH 
Khan,  raspoBdeBt. 

Oenrt  of  ^neoB'*  Boaob. 

COUNTY  COUOT  APPEALS. 
To  be  taken  on  Wednesday,  May  14 : — Otorg* 
HaU  T.  WoodMomt*  md  Oihtn,  from  the  County 
Cmct  of  Warwick  I  J.  and  J.  H.  Lmilater  r. 
Jenici's,  from  the  County  Court  of  Norfolk;  Orai> 
Y.  WmUoH,  &om  the  Coonty  Court  <tf  lanoidn. 


Stttinga  appointed  to  be  held  in  Hiddlaaax  and  London, 
bafOTa  the  Bight  Hon.  Bir  Jour  Jxans,  in  and  after 
TrinMy  Tann,  18(1. 

ur  nav.— viDSLssxx. 
Friday,  Hay  9. 
Friday,  Jnna  6. 


Wadnaaday,  Jnne  18. 

n  nair.— lonKMr. 

tattdMf,  3iBM  3. 


The  Bama  c.  T.  Carter  tha 

younger 
Bfrch  p.  Snuni 
Bainfbrda.  OaidBer 
BlaeUe  a.  Hanhall 
Barwlok  a.  Walters 


Ihugaan  a.  Mabhin. 
Loader  o.  Loadoa,  Bnglitae, 

and  Sootii  Ooaat  Bathny 
Oaah  aad  Anotharv.  BraoM 
Waatanza  a.  Paraanl 
Doe  dan.  Walkav  «.  Balk. 


Prolongation  of  Eastbh  Tkbm.— The  whole 
of  the  four  Easter  holidays  fUling  in  Term  time,  the 
Term  will  be  inroloDgea  for  an  equal  nimWr  of 
"days  of  business."  In  the  present  year  one  of  the 
last  four  d^s  of  Tenn  being  a  Stmdmp,  Trinity  Tens 
will  oommenoe  on  Tuesday,  the  27th  May,  and  cad 
Tueaday,  17th  June. 


Thoraday,  Jtme  I». 

H.B.— Tha  Oonrt  will  ait  at  ten  o'tkitk  in  the 

on  aaeh  of  tha  dni  in  Tann,  and  at  ^r}t  pTT^  aina  pra- 
eiaely  on  aaoh  of  tua  daya  after  Tann. 

The  oaoaaa  on  tha  Hat  for  each  of  the  above  sHtiog  dws 
teTBHn,iraat4iaaaaadof  on  those  days,  wfll  be  tned  by 
Mjw— It  on  tie  daya  foBewteg  aaeh  «f  saA  sWiBg 


Beg.  V.  Newton 

Lenton  a.  Booth,  8  J. 

Doe  dam.  Ford  aad  Anot.hiT 

a.  Chandler 
Jacobe  a,  BigneU  and  Anor. 
Sdnar,   exor.   v.   Harrisonj 

8.J. 
Edwards  A  Anor.  a.  Xlomiee, 

S.J. 
Dos  dam.  BtricUandand  On. 

a.  Wbaney 


vaw  CAUsss. 

bona  a.  Bnmas 

A.  Orohard  a.  Moxsy 

Barg  a.  Brown 

Bylud  a.  Agrionltoral  Cattle 

Insoranca  Company 
Hancock  a.  Aahford 


Kemp  a.  Leary 
Doa  dam.  Calton  a.  PnDan 
Keane  a.  Stewart,  BJ. 
BmnokiU  a.  Toma 
Orchard  v.  Mox^. 


OMUt  Of  OomaaoB  Beneb. 

IQddleaex  Caaaaa  for  tha  Sitiing  after  Beater  Tersa. 
aaia. 

Boberta  aad  Anor.  a.  Brittaia 
U'Straith  a.  Cooper 
Philpotta  a.  Grayaon 
Clarke  a.  Brompton 
EDaon  a.  TiUy 
Higginaon  r.  CommlaaioneTa 

t,f  AilmirWljr,  O.J. 

Nawnham  a,  Stavenaon  aad 

Another,  8.J. 
Doa  dam.  Goodwin  (panper) 

a.  Joyce,  B.J. 
Dalby  a.  India  and  London 

Aaaosaaee  Company,  8.J. 
Enhn   and  Wife   a.    Staok- 

poole,  SJ. 
Davenoge  r.  Bothwiok,  S.J. 
Belle  a.  Haina. 


Btaad  a.  WiDianu,  8J. 

Black  a.  Boys,  B.J. 

Bnrka  a.  Parkgata,  &o.  Bail 

way  Company 
■Pi  eeiami  a.  Banunatt 
Hialar  a.  Bnthovan,  oonunia- 

•loa 

Maiahall  a.  1%«  York,  New- 
castla,   fto.  Bailway  Com- 

Gadaden  a.  Cartwright 
Hancock  a.  Somernll,  after 

Trinity  Term 
Bathnrat  a.  Morra^,  B.J. 
Conman  and  Another,  a.  B. 

C.  Poater,  8  J. 
Walla  jvn.  a.  Bisenberg  and 

Wifo 


Brogdan     a. 

Another,  B.J. 
Foatar  a.  Jordan 
Yiaavane  p.  Emannel 


flaw  c&usis. 
Smith     andiBoyaa  a.  Bhud^  elerk 

M'Math  sad  wife  a.  Portae 
Guraay  a.  Hackney 
Haald  t.  Carey 


Doa  dam.  Webb  a.  BtrabHng  Walker  a.  Monat 


Dnaa  a.  Green 

J.  T.  'ft;haa^ay  a.  Bnlkaaford 

Brawiter  v.  Brown 

J.  Johnson  a.  Wilton 

Graves  a.  Brittaia 

Blaigh  a.Wanen,  S  J. 

Ooart  of 


Methley  and  Another  a.  Btuit 
Haalelt  a.  Bmilh 
Cooper  a.  Heatbeote 
Henaings  a.  Bldaner 
Enisa.  Beott. 


List  of  Middlesex  Caaaeafor  the  Bitting  after  Kastar  Term. 

aavaaua  c^usxs. 
The  Attorney-General  a.  TherrheBamea.TheSt.EatheriBa 
London  Dock  Company,  10     Dock  Company,  10  cansaa 
l*e     Attoniay-Oeneral     a. 
Jamaa  ICorgaa. 


Watts  a.  Fenny,  8.  J.  iDoe  dem.  Benaon  and  Others 

Penny  a.  Watts,  8.  '•  a.  Froat 

Kinga  a.  Beid  3fihiea  a.  Porter 

Lidgbird  a.  Cook,  8.  J.  lEoUaadaadOtheraa.Tineant 

Jonas  a.  Satton  i^erer  and  Other*  a.  Brown 

WQsoa  aad  Othara  a,  ^son  .Harnaaa  a.  Gilbert 
Atkinson  a.  Haddingham       jHodaona.GripparandOthars 
Fnst  a.  Parlcer  lOray  r.  Tivian 

nw  CAvsas. 


Clement  a,  Uttladak 
Tardy  a.  Halnaa,  8.  J. 
BaocUI  aad  Anothaie.  Han- 
son 
Hoare  a.  Baldwia,  8.0. 


Hawkaa     and    Another    a. 

Bowa 
DstSona.  BewaB 
Hadona.  Cox 
Wooda.Bariow 


Bwayne  and  Another  a.  Wa-  Wintla  a.  Gvda 


Sarford  and  Kilkanny  Bafl, 
way,  8.  J. 


Binated  a.  BoDaaad  Aaoaer  The  Bama  a.  FigoM 


Bnrt  a.  KsUy  aad  Aaothar 
Allan  v.Spnag 
Flayaa  au  Another  a.  Bam 
Leeta  a.  Greaham  Life  As- 

auraaee  Booie^ 
^^aaes  i^  jbs^s,  v.  v. 


Gragonr  ana  Others  a. 
and  Another 


Hay 


AttiBuboroinh  v,  Bflton 
Watarfbud,     Wtsfittd,    to. 

B«ilw^  r.  FnaUjB 
Northern     CoontiM    Ubiob 

Baflwft7  V.  TV,  Carter^  the 


PROCEEDS NQS    OF    LAW 
SOCIEJIES. 

MANCHESTER  LAW  BOCIETY. 

aEGISTKATION    OW    ASSURANCSS. 

Tbb  following  is  the  petition  of  the  meaabert  of 
the  Manchester  Lew  Aasadaiion  to  Ae  Hoase  ef 
Lords: — 

"Tbe  petitioners  do  not  dispute  that  aJisiilsgsi 
to  the  comrannit^  may  be  anticipated  fiom  a  syMim 
of  local  registration  of  assurances,  which.  aSndiag 
on  the  one  hand  a  baais  for  the  simpUficatian  aai 
amendment  of  the  L«w  of  Real  Property,  and  ging 
on  the  other  the  necessary  information  to  ^irssm 
legitimaUly  requiring  U  on  tha  state  of  tides  ta 
lands,  shall  be  so  bamed  aa  to  afford  the  most 
certain  and  siniple  means  of  referanoe,  aad  tbe 
utmost  poasblB  fieility  qf  oeeess  to  tha  contents  of 
the  registry,  with  such  provisions  as  may  most 
effectuuly  guard  againstyraad  and  abiut,  and  agaiast 
the  diieloiure  ^  tUlet  to  parties  not  entitled  to  in- 
spect them. 

"The  present  Bill  does  not  folfil  these  objeds, 
and  is  in  partictUar  objectionable  in  sedcing  to  catib- 
lish  a  system  of  central  or  metropolitan  registntiia, 
instead  of  a  system  of  local  registration,  prondtsg 
separate  Registry  Offices  (or  districts  of  coavenieBt 
extent,  into  triueb,  for  this  pnrpoae,  tiie  kingdoB 
should  be  divided. 

"  The  adoption  of  the  metropolitan  ■ystam  moM, 
as  regards  all  parts  of  the  kingdom,  except  die  a^ 
tropolis  and  its  immediate  neighboorhood,  beatteadtt 
with  disadvantages  which  would  more  than  coonler- 
balance  the  benefits  which,  in  other  respects,  regit- 
tiation  may  be  calculated  to  conCer. 

"  In  any  but  the  most  simple  cases  the  reqiiota 
aaaroboa  in  the  registry  conld  be  effectually  ma^ 
only  by  a  person  previously  acquainted  with  the 
state  of  the  title  under  coosidention,  and  sadi 
search  must  therefore  bemads  by  tha  ooaniry  sdio- 
tors,  or  if  a  metropolitan  registry  be  adopted,  by  his 
London  agent,  who  must  have  acquired  such  aa  a^ 
qnaintance  by  perusal  o/  the  afastnet  or  evidaoce  of 
title  in  possessiooipf  the  client. 

"  A  great  practical  convenience  may  be  expeetgd 
to  be  derived  from  the  facility  which  registratton  oa 
a  proper  tyitem  will  afford  of  verifying  abstracts  of 
tiue  by  comparison  with  the  reEistned  documenb^ 
instead  of  with  documents  hela  in  private  custody, 
often  scattered  in  various  and  remote  pmla  of  the 
kingdom,  and  not  nnfkeqnently  inacrasaible  from 
want  of  knowledge  of  their  place  of  custody,  orsrf- 
fioient  means  for  compelling  their  production.  Bat 
it  is  well  known  to  every  soficitar  of  expenence  that 
such  comparison  of  abstracts  requires  for  ita'efidsal 
performance  familiarity  with  tbe  principles  and 
practice  of  convevandng,  and  a  knowledge  of  the 
tide  as  shewn  by  the  abstnct,  and  in  aacheasea  ais> 
either  the  country  solicitor  must  bims^  make  the 
comparison,  or  employ  a  properly  qualified  linden 
agent. 

"  The  resort  to  London  of  tha  eoantry  seliator,  er 
the  employment  of  a  Iiondoa  agent  to  nisrhafge  tha 
duties  referred  to,  would  occasion,  eapecialiy  ia  saaaB 
transactions,  most  onerous  expense  to  the  ctiaa^ 
which  local  registration  would  obviate ;  and  it  weald 
be  impossible  for  any  a^nt  to  form  a  safe  jadgmeat 
on  Questions  of  identity  of  pavoels  and  penoN* 
whicQ  would  frequently  arise  on  such  searchea  ao4 
examinations,  and  which  local  knowledge  aloae  eaa 
duly  enable  any  one  to  determine  upon. 

To  commit  such  searchea  or  eraminatinoa  to  tha 


r^istrar  or  his  assistant  would  involve  the 
of  his  perusal  of  the  abstract  or  evidenoa  of  eisiy 
title  requiring  investigation  through  tha  mesas  « 
the  registry,  which  would  erideatly  DeiapacticaUe; 
nor  could  such  perusal  supply  the  naaaoidabta  wa^ 
of  local  and  personal  knowledge  on  the  part  of  tha 
rejlistrsr,  nor  could  these  objections  be  icaiavcd  hf 


any  written  instructions  to  be  iiarwardad  to  tha 
registrar,  for  it  would  be  extreaiely  diffimlt,  and  1m 


many  cases  impossible,  for  the  solicitor  te 
written  instructions  suffidant  to  enable  the  offieMa 
previously  unacquainted  with  the  title,  to  aiake  sash 
searches  and  examinations  sstisfortorily  8  and  tha 
preparation  of  such  instznctioas  woold  inorsaao  at 
once  the  responsibility  of  the  solioitar  aad  tha  oait 
to  the  client ;  whilst  any  imperfection  thiiiein  wiiaid 
dcvrive  the  latter  of  the  remedy  profoaed  hr  tha  BiB 
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to  tM  riven  to  him  br  an  action  for  dunages  payable 
out  of  tb*  Cotuolidatad  Fond,  a  remedy  whiah, 
nadar  the  meat  AwouaU*  cfawMMtancei,  it  tronld 
be  diflicalt  to  enfotee. 

"  The  Bin  provides  no  mean*  of  guarding  againat 
tl>e  introduction  on  the  registry  of  fbrged  dee£  and 
matttboriied  entriea,  which,  if  once  placed  thereon, 
might  ocoaaion  very  great  difficalty  and  expense  to 
the  landownw  concerned  in  tlieir  rerooTal  or  cor* 
notion;  and  registratien  may  thus,  initesd  of 
afibrding  protection  to  titlea,  create  a  new  meana  of 
embarrassing  them. 

"This  possible  evil  wonld  be  (hdlitatad,  and 
other  iqjnries  occasioned  to  landownen  by  the 
liberty  of  eiamlning  the  regiatry  which  is  proposed 
to  be  given  to  all  parsoas,  a  libnty  which  the  peti- 
tiooers  submit  ooght  to  be  restricted  by  weU  con- 
mdered  provisions  in  tte  Bill,  so  framed  as  to 
prevent  access  to  the  registry  by  parties  not 
niriy  entitled  theretoy  without  inconveniently  im- 
peding such  access  by  parties  hairing  jnst  reason  to 
xeqniTe  it. 

"  Althongh  the  system  of  indices  proposed  by  the 
pnsent  Bill  appears,  so  Ihi^as  it  is  dlsdose<l,  to  be 
unobjectionable,  yet  In  this,  as  in  other  respects,  the 
BiU  IS,  on  the  face  of  it,  imparfbct,  inasmuch  as  it 
contemplates  extensive  rules  and  regtdations  for  the 
wotkine  of  the  details  of  registraition,  to  be  firamed 
by  tbe  jndges  of  the  Court  of  CHumcery,  or  by  the 
(egjstrar,  whilst  the  petitioners  submit  that  in  a 
measure,  the  good  or  evil  of  which  must  depend  so 
mnch  on  the  perfection  or  imperfection  of  ils  details, 
those  details  should  be  embodied  in  the  Bill  itaelf, 
that  they  may  be  judged  of  in  connection  with  other 
provisions;  and  being  established,  after  due  consi- 
deration by  the  legislature,  may  be  hereafter  sub- 
jected to  no  variaMon  but  what  the  same  high  autho- 
ii<T  may  deem  to  be  damanded  by  fbtuie  experience. 

"The  petitioner*  snbmit  that  the  present  Bill 
■honid  be  altered  and  extended,  with  raficrence  to  the 
several  matters  referred  to  ;  and  that  when  so  altered 
and  extended,  its  future  progress  should  be  suspended 
nntn  the  fullest  pubDdhr  shall  have  been  given  to  it, 
amd  the  consideration  of  both  branches  of  the  Legal 
Profession  invited  to  its  mrovisions,  to  the  end  that 
tiie  BiU,  when  ultimately  passed  into  a  law,  may 
appear  in  a  form  suitable  to  the  great  importonce  of 
tto.ob^t;  and  which  may  avoid,  as  far  as  possible, 
the  iinurious  necessity  of  alteration  and  amendment 
by  sabseqnent  Acte. 

''Whatever  advantage  in  point  of  safety  may  ariae 
Bom  a  properly  conatmeted  system  of  local  regb- 
tn^on,  the  petitioners  would  not  be  discbarnng 
tfaeir  duty  to  thxir  InnlahioaT  Rouse  and  the  public  if 
fliey  did  not  express  their  opimontbat  an  emmeuw 
impression  is  entertained  aa  to  the  tendency  or  eflbct 
of  registration  to  reduce  the  Ktptnte  of  conveyan- 
cing; thefr  feeling  being  that  for  some  years  after 
the  establishment  of  even  a  perfect  system  of  regis- 
tration, the  direct  expense  inll  be  increased  raUier 
than  diminished ;  and  that  the  eipenses  of  carrying 
into  effect  such  a  system  of  roalsLatinn,  as  is  pro- 
posed by  the  present  BiU,  would  more  than  connter- 
iMdaoce  all  the  advantage*  which  even  in  the  metn- 
poli*  would  be  derived  irom  the  measure." 


METBOPOUTAN  AND  PROVINCUL  LAW 

ASSOCUTION. 
TSB  i^eral  annual  meeting  of  this  importent  law 
aaaociation,  which  compiisM  upwards  of  1,000  of 
the  principal  solicitors  m  the  kingdom,  was  held  on 
Wednesday,  the  16th  April  instant,  at  the  offioas  ot 
the  society.  No.  10,  linooln's-Inn-fidds,  liondon. 
Mr.  James  Crosley,  of  Manchester,  was  in  the  chair. 

A  tong  and  very  able  report  of  the  proceedings  of 
the  committee  of  management  was  read  by  Mr.  Wm. 
Shaen,  the  secretary,  a  eonoderable  portwn  of  it 
referring  to  measures  introduced  in  Parliament  re- 
lating to  the  Profession,  and  the  administration  of 
the  uw  during  the  last  session,  as  well  as  those  now 
pepdlng,  and  the  views  and  proceedings  of  the  oom- 
mittee  with  respeot  to  them. 

Mr.  Taos.  Hoooson,  ef  York,  said  he  did  not 
intend  to  oppose  the  ado|rtion  dt  the  report,  but 
with  reapect  to  one  most  important  measure  now 
before  Parliament  the  Bill  tor  the  Oenenl  Regis- 
tration of  Assurances,  the  committee  had  not  m*- 
tiocHy  intimated  what  course  they  intended  to  take. 
He  had  no  hesitation,  however,  in  steting,  that  he 
believed  the  Proflsssion  in  the  country  were  almost 
entinly  opposed  to  it^  not  only  on  account  of  the 
oHectionable  natmn  of  many  of  the  details  of  the 
Bill,  but  eapeciaUy  on  aoeonnt  of  the  proposal  to 
establish  one  General  Register  Office  in  Lon- 
doo.  He  knew  soefa  wm  the  fceUng  in  Yoik- 
■hite.  It  had  been  stated  by  the  promoters  of 
the  Bill,  that  it  would  diminish  the  expense  of 
conveyanoee ;  this  he  entirely  denied.  In  addition 
to  the  preparation  of  the  conveyance,  there  would  be 
a  dnpllcate  to  make,  and  both  would  have  to  be 
tnasmitted  to  London  for  the  legistiar's  eartifleate, 
and  the  offidai  seal  to  be  indorsed  sad  aSaed  upon 
tiM  dapHeato,  whidi  woidd  most  probably  have  to 
be  done  through  agents.  In  whatever  part  of  the 
ooontry  it  might  be  retailed.    Senrchea  irould  also 


have  to  be  made  by  them,  whilst,  in  his  opinion,  no 
searches  for  incumbrances  by  either  agents  or  the 
registrars^  oonld  be  so  eflbctlvEly  made  as  by  the 
solicitor  acquainted  with  the  title  to  the  property 
with  respect  to  which  the  search  was  made.  When- 
ever a  deed  was  requred  in  a  court  of  law,  the  re> 
gislrar's  clerks  would  have  to  take  it>  The  cost  of 
small  tnnsBctiona  would  be  greatly  increased ;  and 
it  was  no  answer  Jto  say,  a*  seme  of  the  supporters 
of  the  Bill  did,  that  the  facility  of  communication 
with  London  was  greatly  improved  by  railways  and 
the  electric  telegraph.  The  cost  of  such  communi- 
cations with  the  registrar  in  London  ought  not  to  be 
added  to  the  present  east  ef  ennveyanoes,  especidly 
in  small  transaction*.  It  had  beim  computed  by 
the  committee,  as  appeared  by  their  report,  that 
1,000  deeds  for  every  working-day  would  be  de- 
porited  in  the  office.  This  would  b*  upwards  of 
300,000  a  year,  so  that  in  a  fsw  yeus  there 
woald  be  required  a  building  to  contain  them 
ten  times  larger  than  the  largest  building  then  in 
the  metropolis.  These  deeds  would  have  to  be  di- 
vided according  to  districte,  as  well  as  the  indexes  to 
them,  for  the  purpose  of  reference.  Whjr,  there- 
fore, should  not  the  deeds  be  kept  in  district  regis- 
tries in  the  country,  near  the  properties  to  wmch 
thejr  related.  He  thought  that  registration  should 
be  local,  although  there  might  be  a  registrar-general 
in  I»ndoo  to  superintend  and  keep  uniformity.  Be- 
sides, in  times  oi  great  political  excitement  commo- 
tions in  Xxmdon  had  oomrred,  and  in  all  probability 
wonld  occur  again,  and  the  accnmulated  deeds  of  all 
the  landowners  of  the  country  would  net  unlikely  be 
an  object  of  attack  on  such  occasions.  He  therefore 
recommended  that  the  associatioa  should  unite  to 
oppose  the  Bill  before  Parliameat.  By  the  59th 
section  of  the  Bill,  the  Mfginal  deeds  were  to  be 
deposited  in  the  oiBoe  and  not  idlowed  to  be  removed 
therefVem,  except  under  judicial  process.  The  effect 
of  this  would  be  that  where  a  wrong  stamp  had  been 
used,  either  through  inadvertence  or  a  doubt  as  to 
the  proper  stamp,  there  would  be  no  means  of  ob- 
taining possession  of  the  deed  for  the  purpose  of 
having  a  proper  stamp  impressed,  whilst  the  oppor- 
tunity is  now  afforded  for  tlie  party  interested  in  n^ 
setting  a  deed  to  mspaet  it  at  the  register  office. 

Mr.  J.  H.  Shavt,  of  Leeds,  said  that  a  meeting  of 
the  soliciton  in  the  West  Riding  of  Yorkshire  would 
be  held  next  week,  to  oonsi&r  the  MetropoUtan 
Register  Bill  j  and  imtil  that  meeting,  their  opbiion 
niwn  it  as  a  bodv  conid  not  be  authentically  ascer- 
tained ;  but  that  he  had  had  opportnaitie*  of  bearing 
the  individual  opiniona  of  maay  amongst  them,  and 
those  opinions  (with  which  Us  own  raUy  coineided) 

of  the  body,  when  assembled,  were  to  the  same  elTect, 
of  which  he  had  no  doubt,  they  would  moat  probably 
lay  ttiat  opinion  before  the  public;  but  whether  in 
the  form  of  a  petition  to  Parliament,  or  of  a  simple 
declaration,  he  eonld  not  anticipate.  He  need  not 
then  go  into  a  discussion  of  the  many  strong  objec- 
tions to  the  Bni.  Mr.  Hodgson  had  stated  several 
of  the  principal  ones,  in  wnich  statement  he  {iifx. 
Shaw)  entirely  concurred.  But  he  thought  the  re- 
port now  before  the  meeting,  with  regard  to  the 
aneslton,  was  properly  and  jucUciousIy  fVamed ;  it  in- 
dicated clearly  that  the  opinton  <n&e  committee 
was  unfhvonnble  to  the  present  measure;  bnt 
without  positively  idedging  them  to  any  paiticnlar 
course  respecting  i^  and  rather  inviting  suggestions 
and  expressions  of  opinion  from  the  geneiu  oody  of 
the  Profession,  by  wluch  tlm  future  proceedings  of  the 
associatian  in  relatton  to  it  would  cwtainly  be  materi- 
ally influencd,  and  might  probably  be  ^ded.  This 
course  was  the  more  proper,  because  while  the  Profes- 
sion, in  and  out  of  tim  metrop<dis,  were  to  a  consider- 
able extent  agreed  in  diaapprobation  of  the  preaeut 
BiU,  there  were  dilfeienae*  of  opinion  amongst  them 
on  the  general  question  of  registration.  InnieWest 
Riding  of  Yorkshire,  for  instance,  where  a  system 
of  registration  had  long  prevailed,  he  believM  the 
Profession  wonld  be  generally  in  fovour  of  local 
registration,  on  the  smmided  |dan,  though  dissatis- 
fied with  the  defecte  of  their  present  registry.  In 
districte  which  never  had  tan  registntlon,  the 
opinion  of  the  Profession,  *o  for  aa  he  had  seen 
indications  of  it,  appeared  to  be  decidedly  against 
the  introdnctioa  of  i^  on  the  ground  that  it^wa*  un- 
necessary, and  that  any  advantage  tram  it  wonld  be 
overbalanced  by  ito  inoonvenienoe  and  expense. 
The  general  exiierience  of  the  ProHaslon  in  those 
districts  appeared  to  have  bd  them  to  the  oondnsion 
that  the  suppression  of  a  deed  had  occurred  only  in 
very  rare  instances,  and  that  in  Aose  instances  no 
party  had,  or  oonld  have,  snflbred  loss  IK>m  it  with- 
out gross  negligence.  The  common  ground  on 
which  the  Profession  generally  can  unite  appears  to 
be  that  of  oppoaition  to  a  metropolitaa  registry,  and 
to  the  depoait  of  original  deeds  in  any  office,  central 
or  local;  the  oppenente  of  registration  agreeing  with 
the  suupurters  of  local  regisuatlon  to  tUa  extent — 
that  If  there  be  any  regisiration,  it  shoald  be  kwaL 
He  (Mr.  Shaw)  also  fhomht  that  tiia  ragMmtioB 
should  be  by  meaotial-'or  lathasy  timt  ootUag 
POCT  thaa  a  msMoiisI  *hoBH  besompal*ery.  Thei« 
were,  no  doubt,  oaaee  where  registration  at  length 


[would  be  convenient;  but  tbey  were  eaoentiaaal 
:  cases,  and  would  be  folly  provided  for  br  Isarun  all 
option  to  register  by  memorial  or  at  length.  WH 
mentioned  that  during  a  struggle  agunst  a  Metro- 
politan Roister  BiU  hi  1833  or  1834,  a  Bai  for  h>o4 
registration  had  been  brought  into  the  House  *( 
Commons  by  Mr.  Cayley,  but  had  been  givea  •■ 
on  the  defnt  of  the  MettopoUtaa  Register  BiU  &t 
Mr.  Wm.  Brougham.  It  was,  most  probable,  the 
best  course,  at  that  time,  to  abandon  it,  becaoM 
the  metropolitan  loheme  had  excited  a  denee  of  i^ 
dignation  and  alarm  throughout  the  kingdom  mbiA 
nmde  the  mere  name  of  registry  odiona.  Bnt  as  tbo 
measure,  if  re-introduced,  could  now  be  ealmlv  coi^ 
sidered  on  ito  merits,  he  thought  it  might  oe  de- 
sirable to  re-introdace  it,  and  suggested  aa  applioa* 
tion  to  Mr.  Cayley  for  that  purpoae.  He  was  oat 
sure,  from  recollection,  wbetner  his  BiU  made  tha 
establishment  of  local  registries  compulsory,  or  left 
it  optional ;  but  he  tiionght  it  ought  to  be  optional 
with  each  district,  so  uiat  tiiose  who  preferred  a 
registry  might  have  one,  and  those  who  objected  to 
any  might  not  have  one  forced  upon  them.  The 
only  object  of  the  measure — or  at  least  its  only  pro- 
cessed object— behig  to  benefit  badowners,  it  nci^ 
with  great  safety  and  propriety  be  left  to  the  optioa 
of  the  parties  meant  to  be  benefited  whether  to  avail 
themselves  of  it  or  not  If  it  proved  beneficial  by  a 
short  trial  in  the  districts  which  should  first  adopt  i^ 
the  remaining  districte  throughout  the  kingdoia 
would  be  sura  to  foUow  the  example ;  and  in  tint 
way  the  measure  would  soon  become  a  general  one. 

Mr.  THOULn',  of  Manchester,  ssid  that  in  hi* 
neighbonrbood  they  objected  to  regislnMion  alto« 
gather.  It  was  of  Uttle  use,  and  certainly  there  wmt 
no  advantage  in  it  to  counterbalance  the  increased 
cost.  He  never  heard  of  an  instance  where  any  loss 
had  been  sustained  for  the  want  of  registration,  ex- 
cept through  professional  neglect ;  and  he  did  not 
think  the  countiry  would  submit  to  the  extnordinary 
proposition  contained  i^  the  BiU,  that  any  loss  to 
parties  caused  by  the  neglect  of  the  registrar  or  bia 
assiatanta  shoald  be  paid  out  of  the  consolidated 
fund. 

Mr.  6.  H.  Sbtmocb,  of  York,  said,  that  bi  Us 
opinion  in  a  few  years  the  office  In  London  would 
become  so  unwieldy  that  searehes  would  become 
quite  impracticable.  It  was  difficult  now  to  make 
a  satisfactory  searoh  in  the  West  Riding  of  York- 
aliire,  the  indexes  had  become  so  volaminoa*! 
althongh  the  dqmty  registrar  was  a  man  of  great 
ability,  and  had  formed  dictionary  indexaa  Uras^ 
which  he  waa  not  required  to  do.  He  had  heard 
that  some  places  in  London,  in  which  pnbUc  doco- 
mena  wer«  oepuaited.  wm  not  very  sutable  for  tiM 
pttfpose. 

The  report  was  received  and  adopted;  and  tha 
officer*  and  committee  appointed  for  this  enaaiaf 
year. 

Mr.  O.  H.  Seymour,  of  York,  was  appointed  OOB 
of  the  vice-preaidenta ;  and  Messrs.  Hodgson  and 
Iieeman,  memben  of  the  committee  of  maiiageuisiitt 


Taa  Law  Association.— The  thirty-fourth  aa« 
nnal  general  meeting  of  thi*  a*aociation«  e*tabli*had 
fur  the  benefit  of  widows  and  fomilieaof  professiotMl 
men  In  the  metropolis  and  vidnity,  was  held  yester- 
day, in  the  HaU  of  the  Incorponted  Law  Ebdety, 
Chancery-lane :  Augustus  Warren,  Esq.,  one  of  tt* 
treasuren,  in  thechair.  Thenport,  which  was  read 
by  Mr.  Murray,  the  secretary,  itated,  bittr  alia,  that 
die  income,  a*  in  the  preceding  year,  amounted  to 
l,eS6l.  Ss.  7d.,  and  the  director*  had  Om  gratifiealioa 
to  announce  that  IM.  10*.  had  been  gtven  to  the 
assodation  by  Mr.  John  Jaeqaea;  61.  &s.  by  the 
Frindpal  of  Staples  Inn;  S^  5s.  by  Mr.  J.  O. 
Hough;  II.  Is.  by  Mr.  H.  P.  Bird;  and  21.  2s.  aa- 
nnally  by  the  widow  of  Mr.  Midiael  Clayton.  The 
Master  of  the  RoHs,  Lord  Craufbrd,  and  his  Honour 
Yice-ChanaeUor  Turner  had  both  consented  to  be- 
come vice-preddenta  of  the  aaaociation.  No  new 
case  of  the  primary  class  had  come  befose  the  beard 
duringthe  past  year;  whilst,  on  the  ether  hand,  one 
of  the  claimanto,  on  her  masriage,  voluntarily  re- 
dgned  aU  claim  on  the  funds.  The  outlay  in  diis 
branch  of  relief  has  been  thisyear  825/.,  being  laas 
than  in  the  preceding  year.  The  sum  voted  at  the 
last  annual  raerting  for  the  benefit  of  tha  widow* 
and  fomilies  of  persons  who  had  not  been,  or  whs 
had  ceased  to  be,  subscribers  to  the  society,  was  20(K. 
being  50f .  more  than  the  grant  for  the  previous  yean. 
Relief  had  also  been  afforded  to  aix  other  cases,  aad 
there  is  now  a  balance  of  only  18/.,  whidi  cona»< 
]y  foUa  into  the  getteral  fimd  of  the  aa*ooia- 


UltTM*,  MAHmAOU,  ANO  OCArTHt. 

buch. 

EatSBr.— nieladvofF.  W.  Xaight,  esq.  If  .P.  ofa  sea  sal 
Mr,  oa  tlw  Uth  last,  at  Wali*tby.bottM,  WorMstOi 

DASm,  jAhn  I'arsey,  esq.  fbr  ifairtr  ysam  oa*  of  tb* 
Bzaminers  of  the  Blgli  OouTt  of  Ooaaeeiy,  on  the  7<B 
last,  at  Omydon,  agaa  81 


Digitized  by 


Google 


70 


THE  LAW  TIMES. 


[No.  484. 


orifae  lat*  e«ar|«  N«tU«ato.  etq.  •^attor^oTW.tfcrd, 
Hectfccddiin,  on  ih«  7lli  mit.  at  Bo.  1,  WMtboono- 
P(A-plaM,  PiddingtoB,  urad  U. 

S^nnsT'oliii,  «aq.  one  orhcr  K^aitj's  Depntj  Umto- 
ninti  «ad  Joitloa*  of  th«  Paaoe  tot  tha  ooonty  of  Ba«ez, 
•*  TliiiMnlnH.  in  tlw  Mid  eoontj,  on  tha  17th  nit. 
■Mil  87. 

T^MHX,  0*rdin«,  the  wifa  of  Bolxit  Tunll,  atq. 
BaRistar4t-I«w,  ud  Sfth  d«n(lit*r  of  John  Goldiiig, 
wq.  of  Ditton-pliioo,  Kant,  at  North'^nd,  Fnlham,  on  tSa 
Ttkinat.  agadSO.  ,     , 

ntAOnuT,  John,  aaq.  on*  of  her  MMaalT'i  Junoaa  of 
ih«  Faaoa  for  tha  ooontj  of  Kant,  at  tha  Frioiy,  Lawia- 
ham,  on  tha  13th  iaat.  agad  7*. 

Wux,  Bobart  Siggoa,  for  twantT-Hran  jraan  alark  to 
Biohaid  Bathail7  eiq.  Q.O.  at  1*,  Thornhill-plaea, 
Uington.  on  tha  11th  but.  agad  41. 

Winwosni,  Mrs.  Martha,  tha  lart  Unaal  daaoandant  of 
Thomaa  Wantworth  Barl  of  Straibrd,  and  raliot  of  tha 
kta  John  Wantworth.  aaq.  Buiiatar-at-Law,  atTlinitr- 
ifoan,  Bonthwark,  on  tha  Ut  init.  aged  77. 
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THE    GAZETTES. 

Sankmytf. 

OarM;  Mag  IS. 
BjLIiaiRU,  Josir,  ganeral  hardwara  dealar,  Birmingham, 
at  Haj  26  and  June  23,  at  Tan,   Bimungham.      OK 
(a.    Wmtmore.     BoL  Bmitli,  Birmingham.     Patition, 
Kay  8. 
BuTLia,  Tbokas  Hvxtasi,  innmongar,  Liohflald,  Hay 
22  and  Jona  19,  at  Twelve,    Binninrbam        fiw    .m. 
Chiistia.     Bols.  '"gi'-t' — ■  Til  ajtl ;  and  Smith,  Bir> 
nungham.    Petition,  Iut  7. 
ffi^«T.,  JoHV,  boot  and  snoa  maker,  Bo^dngham,  Hay 
21  and  Jona  it,  at  Twalra,  Baamgfaall-it.      Off,  aa. 
Btanafald.  SoL  Saalaj,  Maoklanbor^-aqnare.   Patition, 
Kay  10. 
HBrnanrovoii,  Johk,  grocer.  High  Holbom,  Har  22,  at 
one,  Jnne  VI,  at  alaran,  BasingtuUl-at.    Off.  as.  Cannan. 
Sola.  Howard  and  Dolman,  New  Bridge-<t.  Blaokftian. 
Petition,  Uaj  8. 
IiiWBS,  OiTHnm,  grocer,  Chippanham,  Wiltshire,  llaj 
M  and  Jnne  2S,  at  ataren,  Bristol.  Off.  as.  Hntton.  Sols. 
Oaatle  and  Hendaraon,  and  Hlppialay,  BristoL    Patition 
Hay  a. 
llLfiB^TH,   Djltxs,   coloor  mannfaetnrer,  Oeorga*B-row, 
Citj-road,  Hay  M,  at  twelve,  and  Jona  23,  at  one,  B»- 
■inghaU-at.    Off.  a*.  Fennall.    Sot  Condy,  Oray's-inn- 
aqnare.    Fetitaon,  May  9. 
Hiw.T,  Jimis.  ooUon^pinnar,  Oldham,  Lancashire,  Hay 
94  and  June  21,  at  afeTan,  Hancheatar.    Off.  aa.  Laa. 
BoL  Oobbett,  Hancheatar.    Petition,  May  8. 
Woona,  Ai.xxun>iB,  money  scrivener.  Great  Yarmooth, 
Norfolk,  H^  22,  at  hau^paat  one,  and  Jnne  26,  at 
eleven,  Baaingbali.Bt.      Off  as.  Johnson.     Sola.  Law- 
zance  and  Co.  Old  Jewry,  Ci^ ;  and  Baynolda  and 
Palmar,  Yannottth.    Petition,  May  S. 
GautU,  Mag  16. 
ATi.>a,  WnxiAM  HnxT,  builder,  Biokmaniworth,  Hert- 
ford.   Kay  SO,  at  eleven,  and  June  26,  at  twelve,  Ba- 
aisghalt-at.    Com.  Evans.    Off.  aa.  Bell.    Sola.  Abbott, 
JenUna,  and  Abbott,  New  Inn.    Petition,  May  IS. 
BinBaTT,  AKTHira  TovLi,  ironfoonder,  Homoastle,  Lin. 
Bolnaliire,  May  28  and  Jnne  21,  at  half-past  twelve, 
Kingaton-npan-Holl.     Com.  Ayrton.     Off.  aa.  Canick. 
Bol.  l>illming,  Leeds.    Petition,  May  7. 
Bom,  CnxaLBa,  tanner  and  currier.  Tiverton,  Hay  27,  at 
lialf-past  twelve,  June  24,  at  eleven,  Bristol.    Com.  Hill. 
Off.  aa.    Acraman.      Sol.    Bevan,  Bristol.      Petition, 
Kay  14. 
Clux,  JoKir,  anctionear,  Camberwell,  Hay  22,  at  half- 
paat  eleven,  and  June  27,  at  one,  Baainghall-at.    Com. 
X^e.    Off.  as.  Whitmora.     Bols.   Out  and  Bead,  8, 
Cannon-row,  Waatminstar.    Patition,  Hay  12. 
Donaos,  Obobob,  painter,  Neath,  Glamorganshire.  June 
8  and  Jn^  1,  at  eleven,  Bristol.    Com.  Bill.    Off.  aa. 
Millar.    K>la.  Bewail,  Fox,  and  SeweU,  Old  Broad-at.; 
andWhittingtonandOribUe,Bt<at<d.  Patttion,  April  29. 
QBnrsTBS,    BuniBi.,    viotoajler,    Brighton,  May  27,  at 
«IeTen,  Jnne  17,  at    one,  Baainghall-at.      Com.  Hol- 
loyd.    Off.  aa.  Groom.    Bols.  Hiokards  and  Walker,  29, 
lanaoln'a-inn-ilelda;  and  Bennett  and  Hooaeman,  Brigh- 
ton.   Petition,  Hay  13. 
HoLOBB,  Jambs,  licensed  viotnaQer,  Balford,  Jona  2  and 
B,  at  twelve,  Hancheatar.    Off.  as.  Fraaar.  Bol,  Taylm, 
Korfolk-at.  Hancheatar.    Petition,  Kay  9. 
TaknuiT,  Aubbd,  bookbinder,  ISOt,  High  Holbom,  Hay 
18  and  June  27,  at  Twelve,  BaainEhafl-st.    Com.  Fon- 
blanqne.  Off.  as.  Graham.  Bda.  KbigdonandShephud, 
16,  Oilbtd'a-inB.    Patttion,  Hay  16. 


BfbflinilM. 

•isZBun  aauiH. 
fUbimlAmlitu— mnwIfMn,  to  mk—tfiili^fk* 
Dtnint: 
Andnw,  E.  T.  iionmaBgar,  seoond,  2a.  Fennall,  Lou. 
ioa.—Angu,  B.  victaallar,  turd,  8d.  Pennell,  London.— 
BMa,  J.  stationer,  flnt,  la.  9d.  Horgan,  Uveraool.— 
Bnm  and  Todd,  proviaion  merchanta,  ilrat.  Id.  Morgan, 
Liverpool.— Chmuet,  G.  proviaion  dealer,  flrat,  Ss.  9d. 
Horgan,  Liverpool.— CT isMrt,  J.  salt  manofaatarer,  aa. 
cond,  6d.  Horgan,  livarpooL— fiimr f<,  T.  T.  dnssini;' 
eaaa  maker,  second,  6b.  Cannan,  London. — (i'JUinit  ami 
i)sU«,  wine  merchanta,  sixth.  Id.  Kor^nn,  Liverpool. — 
Hiarrism,  W.  B.  draper,  flnt,  3s.  9d.  Wakley,  Newcastle. 
—StmU,  W.  brickmakOT,  Ibat,  8a.  4d.  Fcnnell,  London. 
—SMami,  J.  T.  bnildar,  Ac.  ilrat,  Ss.  Christie,  Birming- 
ham.— Lag/atck,  W.  iron  merchant,  flrat,  Is.  8d. 
LiverpooL— IfiMaU,  A.  drnar,  Ac.  lid.  Hutton, 
— ^JVaMand.yeafa,bankera,  third,  3a.  Pennell,  London. — 
Btid,  Z.  ship  broker,  flrat  on  new  proofs,  Is.  6d.  Baker, 
Neweaslie.— SoMasan,  J.  cattle  dealer,  first  and  final, 
la.[lld.  WakleT,^ewcastle. — &aMwo«,W.  spirit  merchant, 
Ac.  second,  6a.  Freeman,  Sheineld.^Scaf/ff,  C.  timber 
nerchan^  flrat,  Sa.  lOd.  Pennell,  London  .Svaruborow^, 
B.  A  H.  Oaka,  linen  merchanta  and  flaYdroi^s.Ts,  first,  16s. 
second,  OM. ;  second  sep.  of  B.  Bwansborongh,  8d.  Scans- 
feU,  London.— Taylor,  B.  grooer,  flrat,  Sa.  id.  Pennell, 
London. 

XBlOLTnn  MIUl. 

ZsiUsB,  H.  B.  ironmonger,  la.  Ed.    A^ily  to  B.  O.  Bar- 
ton, assistant  dark,  Park-atnat,  Wlndaor. 

SHiinmsntf  for  tt*  VnitBt  of  CrdXtort. 

OazMe,  May  6. 
Broft  O.  grocer,  Laodport,  Portsea,  Hants,  April  25. 
Trasta.  J.  Consans,  Jnn.  tea  and  coffee  merchant,  Sher. 
borne-lane,  City,  and  O.  Baker,  provision  merchant,  Poit- 
saa.  Bol.  B.  HodgUnson,  Little  Tower-st.  —  CUJl,  0. 
farmer,  Dnnt  Lane  Farm,  Hurst.  Berkshire,  April  15. 
Trasts.  J.  Cllft,  yeoman,  Strsthfieldsay,  and  O.  Goddsrd, 
timber  dealer,  finchampatead.  Sols.  Friekett  and  King, 
Baaingatoke.— fVoaUia,  J.  U.  fanner,  late  of  Badford 
Besnele,  Warwiekahire,  now  of  Leamington  Priors,  April 
14.  Tmata.  0.  Walter,  butcher,  Radford  Semele,  and  J. 
Downing,  pnbUean,  Ufton.  Sol.  A.  S.  Field,  Leamington 
Prion.  —  Hortqr,  W.  H.  broker,  Kingaton-upon-lluU, 
April  16.  TroaU.  J.  L.  Baiter,  broker,  and  J.  S.  Walker, 
merchant,  both  of  Kingaton-upon-HuU.  Sols.  Holdon  and 
Bod,  Kingaton-npon-Hnll.— IT'anf/«y.  O.  R.  shnpkvtiier, 
Brandish,  Bnffolk,  April  26.  Xruata.  X.  Gray,  dracar,  ana 
8.  Wainwright,  grocer  and  tea  dealer,  both  of  Ipswich. 
Bol.  B.  B.  Jaokaman,  Ipawieh.— IFyoM,  D.  I.  and  Vaiisr- 
modf  B.  hat  and  doth  cm  mannfaotnren,  Bristol,  April 
10.  Troat.  W.  Bntterfleli^  menbant,  Maaoheatei.  BoL 
T.  P.  Banting.  Manoheatar. 

Oaieite,  iltui  9. 
Andrewa,  E.  and  W.  drapers.  Tormoham,  Devonshire, 
April  21.  Trusts.  J.  C.  Wilcocks,  linen  draper,  Eietor, 
and  J.  Brown,  warehouseman,  Manchester.  Sols.  C.  Kit- 
son,  TorqoaT,  and  W.  Sale,  Manchester. —  Qoodridge,  C.  J. 
linen  draper,  High-st,  Exeter,  May  6.  Trusts.  J.  Hooke, 
hosier,  and  J.  Spark,  linen  drsper,  Exeter.     Sol.  E.  W. 

gooper,  Exeter. — HtRds.  .1.  sen.  farmer.  Marsh  rji"in.J. 
.ncomsnire,  Apru  w.  IVusts.  (i.  lloltoj,  larmcr,  Miirah 
Chapel,  and  T.  Barkworth,  maltster.  North  Thnr.'^iiy. 
Sols.  Goe  and  Wilson,  Louth. — 0<ile,  G.  and  Doii^jlis,  J. 
ironfounders,  Bisbopwearmouth,  Durham,  Mav  3.  Trusts. 
J.  Clay,  merchant,  and  T.  W.  Fanton,  gent.  l)i»hopwesr. 
mouth.  Sol.  J.  KiJson,  Bisbopwearmouth, — Peart,  J. 
wine  and  spirit  merchant.  North  Shields,  May  2.  Trusta. 
A.   Crighton,  wine    and  spirit   merchant,   and  G.   UaD, 

frocer.  North  Shields.  Sola.  Leitch  and  Kewney,  North 
bielda. — Hamtey,  M.  grocer,  Steventon,  Berkshire,  April 
28,  Trust.  T.  Kichardson,  grocer,  Abingdon.  Sol.  \.  D. 
Bartlctt,  Abinpdon. — Reeri^M,  W.  lime  burner,  Manafiold, 
Nottinghamahire,  April  30,  Trusta.  J,  Edwards,  timber 
merchant,  Nottingluun.  Sol.  U.  M.  Cowley,  Nottingham. 
—  Wadamg,  S.  com  and  flour  dealer,  baker,  and  bvery. 
stable  keeper,  Bedford-st.  Leamington  Priors,  Warwicx- 
shire,  April  12.  Trust.  W.  Sniipe,  accountant,  Warwick. — 
WilkeM,  J.  brazier,  High-st.  Leominster,  Herefordahira, 
March  25.  Trust.  W.  Lee,  brushmakor,  Bowdlcy.  SoL 
H.  Herbert,  Looioiiuter. 

Vartntrstips  B(MoIlit)i. 

BaatU,  Uaf  2. 
BirUf,  S.  and  J.  O.vratohmakera,  Birmingham,  April  20. 
Debts  paid  byB.  Birley. — Srocuiftea^  and  Cb,  boot  and  shoe 
maken,  Longaight.  Mnncheater,jlpril  28.—  Bun,  Bndltg, 
and  Awy,  oil  of  vitriol  mannfac.  Church,  as  regards  A.  Boiy, 
April  28.  DebtapaidbrB.  Bury  and  B.  Bradley.— Cncttrir 
and  Oargtn,  laather-dreaeen,  Wright'a-bnildinn,  Bar- 
mondaey.  May  1. — Cook,  E.  and  Lord,  J.  reeamaken, 
Manchester,  April  30.  Debts  paid  by  Lord.— Csolf  i  and 
Long,  ship  and  insnrance  broken,  Mark-lane,  April  30. 
Dcbta  paid  by  Long.— Dons,  H.  and  Bwttt,  J.  L.  sorgeons, 
Tenbnry,  April  30, — Ortnur  and  Bamtt,  ala  and  porter 
Ul,■r^■^^;^t^,  Siinji-rlrni.t,  .-XprilnO.  DpMs  paid  by  Grciiner. 
—  lloldinij,  T.  and  J,  grocers  and  drapers,  Blackbom, 
April  1-t,  Debts  paid  by  T,  Holding,  —  Solroy-l  ana 
GUdhill,  blacksmitUB,  Baatrick,  near  Halifax,  April  21. 
Debts  paid  by  Holroyd, — Rooper,  W,  and  Punckard,  J.  C. 
printers,  St.  Thomas-the- Apostle,  April  30.  Debts  paid  by 
ruuchard, — Hudton,  E,  and  Hiplcim,  G,  F.  manufacturers 
of  door  springs,  Birmingham,  April  29,  Debts  fiidby 
Hipkins, — Locic,  J,  sen.  and  jun.  yeomen.  Court  Vrxem, 
Eastmeon,  April  28. — Maiden  and  Witcman,  merchanta, 
Boham,  April  19.  Debts  paid  by  Wiseman.  —  .Ifcyo, 
C.  and  yichoUu,  W.  I.  surgeons,  Winchester,  April  SO. 
Debts  paid  by  T.  Sherlock,  accountant,  Winchester.— 
Afor^  It.  Rud  Kfaral^ftf,  E.  8.  master  coal  miners,  Bedford, 
April  28. — Ogilbi/  and  2?oran,  cotton  dealers,  Manchester, 
April  29.  Debts  paid  by  Ogilby.— Pee/,  Holmei,  and  Co. 
merchants,  Manchester,  April  3.  Debts  paid  by  Uolmea. 
— Pooley,  T.  and  Rayner,  C.  S,  coaj  and  iron  masten, 
Langiey  Field  Iron  Works,  Dawley,  March  29. — Prun,  J. 
and  Ldctndfr,  J.  wholesale  stationers,  Birmioi:ham. 
March  27. — Badclttfe,  T.  and  Son,  engravers,  Binuiii;;ham, 
April 29. — Shade*,  Brothers,  tea  dealers,  Otley,  MarTtl  14, 
Debts  paid  B.  Rhodes. — Slip,  S,  and  H,  oil  and  coloor* 
men,  Bath,  March  W.— Storey,  W.  T.  and  TaHum,  H. 


X3.  eotton  VHia  dedei^  Kintifceeht,  AfiO  ».  jMUa 
paid  by  Storey.— IWaMir  tad  Jfeaisftsras.'alate  and  itaaa 
merckanta, Dewabny^Jaa.  1.  Debti paid brBaeirtaaaa 
and  J.  8.  Tweadale.— fFaOir  B.  tad  2lar<,  J.  ribboa  ■». 
nnlkctaren,  Coventry,  April  80.  Debta  paid  by  Hart.— 
IFM<ry,  W.  aen.  aadjmu  and  ITMlqr,  O.  general  taOon  and 


ootflt^n,  Piincea-iireet,  Haaorer^qnaie,  aa  regaida  W. 
~    '  April   tS.—W-aoad,  W.  and  JBaeUan, 


Weaby,  jni..  —^ —    --  . 

8.  aoda  water  mannflutorera,  liveipool,  April  I.    DaUi 

paid  by  Waathead.— IfUfa,  l^caers,  agar  mannflMtowi^ 

Ohmch-atreet,  Bpitalflalda,  AprilSO.- Jr«»aos»., J.T  Ad 

Paorxm.J.  iilk  porae  and  brace  manobctonra,  Hottiag- 

hiBn,i4^I4.    DeUapeidbyPeenon. 

BoMtUo,  Maf  8. 

Bcin—   and   JTowBrnt,     atationen,  Leeda,    A^ril  SOi 

Debta  paid  by  Nevraome.- Avdstev,  J.  and  Zisosiii.T. 

-     plomben,  Birmingham,  May  1.-  CbmfitU,  P.  and  WmiU, 

Morgan,  |  J   sheesamongen,  Freeachootat.  Hord^down,  Knr  1. 

,  Bristol,    u,!^  p^ J  ji  OampbelL— Ckriaigr  and  Cempmrnf,  fron- 

— foonden.  Old  Accrington,  April  I.    DebU  yoSd  bjr  Ohria- 

tie.— Dmais  and  Samffhri,  anrgeona,  Alnwick  nod  alaa. 
where,  April  26.— AmmM,  C.  B.  and  Sannowumn,  B.  W. 
■nrgeona,  Obeyne-walk,  Chalaen,  and  Onakrw-aqoan, 
Brompton,  March  SI.— Ooa«i  and  Xopptl,  manAaati, 
Hatk-laae,  April  SO.  Debt*  pdd  by  Ooira.— Hanaaa  aid 
Itytn,  dgar  mannllsctaren,  Birmingham.  Mar  1.  Delia 
odd  W  Kyen.— .HMis  and  So»,  attomeya,  Bhiewabuiy. 
April  U.  Dabta  paid  by  0.  HIcki.— AbfaMi,  TUktr,  and 
MtUor,  Adling  and  icrlbbling  miDen,  Jackaon-bridga-B^ 
near  Hohnflrfli,  April  SO.  Debta  pdd  by  F.,'.H,,  J.  tair. 
Hohnea.— BTansIfy  and  SmrbmrO,  nuntera,  abeflUd, 
Hayl.  Dabta  pdd  by  H>wksworth.—Aus(  and  llar<adl, 
dothiara,  Addla^t.  Wood-at.  Hay  8.  Debta  paid  by  Eert- 
aeU.— Xmb  and  Prittkard,  grocen  and  tronmoaigtBk 
Eoclaahall,  April  26.  Dabta  pdd  by  Fritchard.— Xe(^,  0. 
end  Z«ms,  F.  G.  pianoforte  maken,  Higfa-et.  Besiainetne, 


April  26.  Debta  pdd  by  KdlT.— JSmbM  aad  ir»e«, 
wholeaala  and  export  oilmen.  Upper  Tbamea  it  April 
M,— irXModb,  J.  and  0>.  ttf  and  ooraat  makan, 
Bamday,  as  regarda  Brooka,  Hay  8.  DebU  paid  by  re- 
maining partoen.— JTieMsoit,  J.  I.  Besifjr,  and  Cb.  whaifta- 
gen  and  waraboase  kaepan,  Lyon's-qnay  and  SoM'a- 
quay,  Loirer  Thamea-atreot,  Sept. ».— O-Berrs,  C.  ud  Oh 
deaUn  in  aaoki  and  genanl  dealera,  Livan>ool,  Mtjt, 
Debta  In  O'Ham.— Xc«ar<s,  W.  and  Cb.  grocen  aad  ears 


_  _  srM,  J 

idge-tool  mannfactoren,  WolvaihamFton,  Hay  1. 
paid  by  Cooper  and  Wildamith. 

0aa<M«,  Mof  8.  _  , 

BiUtn  and  ITnuom;  ^nmben  and  ^aziera,  BcMitf, 
Kay  5.  DebU  paid  by  Newiome.—BJ<«*.Bj««,a^*ft. 
atarch  and  gnm  mann&ataren,  BaUbid|lurdi  SI.  PsWa 
paid  by  BlaiA  and  Booth.— A^M  and  ITuuiIsm  aas/,  savar- 
mSbi,  Ac.  Doncaater,  Hay  6.  —  Ooddard.  B.  and  Jor«j. 
tons,  J.  deaignen  and  dranghtamen,  Nottingham,  iUj  1 
Dabte  ptUdty  Hartahom.— GBa*»Jl,  J.  •«^.."»"  S" 
farmeraudjgnden.  DanafoW.  April  U.  -^^'y-^ 
W.  and  iToUSwHabfO,  J.  T.  botchan,  Watford,  IfanhK. 
Debta  paid^V. HdlilUjJwOtth.-fliAa., J- and  JV«»^ 
W.  silk-manaliwtareraTKaodeafleld,  May  6-j— *T!*lS: 

L£i^£fi:  i).«a  Jiat;  DoL'^!?^.G^ 
WM^,  A.  dgar  mannlJMitnieri,  BiraunEham,  AprS  SB. 
DebU  paid  by  Hyan.—  Oaien  and  KaMoU,  cotton  apto. 
nen  and  donblaik  Laea,  Jnhr  1, 1847.— Port  andD»«fa 
well,  gtootm  and  drapen,  Pingirenlly,  near  Newpoit,  Kaj 
1.  DeMa  paid  by  Park.— i>Sf^ta«,J.andO.NewNorfolk-et. 
Bhoreditch,  April  16.— Psrvy,  J.  and  Bloxtame,  O.  T.  torgs. 
Ac.Baton-aq.  and  Ecdaaton-ft.  PimHoo,  Hay  7.— JCaioas, 
J.  aen.  and  jnn.  and  Sahomt,  W.  H.  role  mannfartarew, 
Birmingham,  Jona  24,  1848.  DebU  paid  by  lemaiiriBg 
pertnen.  — Xn'My  and  IToors,  medicated  vapoor  vao- 
titianen,  Honnt-st.  Oroarenor-aq.  Hay  6.  DebU  paid  by 
Hoore.— AmM  and  Cbaellr,  cotton  mano&etaren,  Han- 
cheeter,Hay6.  DebU  paid  trr  Smith.— ZVwpett,  0<wt<«. 
•m,  and  Cb.  proviakm  merchanU,  liverpool  aad  New 
Tork.aaregaTdaOarTettaon,Dec.  31.  DebU  paid  by Jota 
and  Joseph  TrippeU.— ITaM,  Jforatem,  aad  Co.  stock 
and  brace  mannfactoren,  Ac.  Cheapdde,  aa  regarda 
IDtehdl,  Dae.  11.  DebU  peid  I7  remaining  paitaeta.— 
WTutaker  and  Portor,  wiae  and  apuit  merchanta,  Ooopeo- 
row.  Tower-hill,  Hay  6.    DebU  paid  by  Whitaker. 


PULLING'S  LAW  of  ATTORNEYS  and 
BOLICrrOBB,  detcribing  their legitimaU  pimiaea. 
the  Bagnlationa  aa  to  their  Dntiea  aoaPaiuitiona  in  the 
general  Praotica  of  the  Law ;  their  Bighta,  Privilegea,  aad 
liabilities,  and  tha  Mode  and  Form  of  Procaediag  by  aad 
against  them ;  inclading  all  the  Oaaea  decided  to  taia  tiase, 
and  the  Btatotaa.  By  Ai,bxabsbb  Poluxs,  Eeq.  Bar- 
riater-at-Law,  Anthor  of  "The  Lavra  and  Coatooa  of 
London,"  Ac,  Price  ISa.  boaida:  I6a.  half-booad;  Ifla. 
calf. 
Jobs  Cbooztobs,  law  Tixsa  OiBoe,  19,  Eaaex-atree^ 
Stnad. 


T°:.i 


CARRIAGE       PURCHASERS.  — 

_.  BOGEBS  begs  reip«ctftill7  to  inrito  all  who  are 

in  qnMt  of  flnt-nU  CABRU.OES.  •t  a  modnmta  priee, 
to  view  hia  w«ll<«eIeotad  STOCK ;  compriaixic  facoo^ana 
of  the  hiEheat  finish  (both  new  and  aecond>hana}»  baroocbaa 
on  0  and  elliptic  iprinpi  Stanhope  and  George  IV.  jibaa- 
tona,handaome  roomy  patr-hone  clarenoea,  moat  adnixrafalj 
adapted  to  fiunilj  nae,  chariota  br  Hobaon,  britsakaa,  &c. 
—At  ae.  North  AodW-atraet,  Ozford-atreet. 
(Priom  modarate.) 


TO  CARRIAGE  PURCHASERS.  — 
8.  HAJUCAN.  100,  Gr«at  Bnaaell-atreet,  Biooeaabvrr. 
aatabliahed  apwarda  of  twenty-fiTe  7«an,  aoUeiu  an  ia- 
meotionrof  hia  well  mannftctored  atook  of  Oaniaaia,  earn 
natinc  of  a  verr  li^t  and  elefaot  new  Btcp>pieo«  Plarwioa 
Ooacn ;  new  and  8econd-haadatep>pieoe  Baronohea;  nndar* 
i^ing  Chariota ;  dooUa  aad  aufle  aeated  Broagka^B* 
Jtb.  which  are  for  aale,  or  to  bo  let  for  lony  or  ahort 
perioda,  with  option  to  porohaaa  at  pripea  anitaUe  %o  t^m 
timea.  He  alao  bega  attention  to  hia  tvj-  i 
ohaivea  for  new  whewa  and  repain  of  all  kuuu^  « 
for  wmch  may  be  obtainad  by  ■y^Tiof  abore. 
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taassxB  nTDiz  to  umtiPSALBD  btaxutbs, 

Thia  dm  it  pabUMd,  Sfo.  (•.  bouda, 

AN  INDEX  to  the  UNREPEALEID  STA- 
TUTBB  eoniMotad  with  tke  ABICnnSTIUTIOir 
of  tha  LAW  in  BWGLAin)  ud  WALBB,  oommensiog 
witli  tlM  Bain  ofWiDiain  IV.  wd  oosUnnad  to  tlie  oloM 
oftlwBaMioo  1860.  By  THOMAS  O.  ABOHBB,  Bolidtor. 
Loadon :  Burmwosna,  Law  Bookaellen  and 
FnUiahari,  7,  PlMt4tra«t. 


KBW  BOOKS  OF  FBACTIOB. 
JTott  pnbliahad, 

THE  LAW  RELATING  TO  MASTER 
ASD  SBBVAirr,  oomiiriaiiig  Domaatlo  and  Menial 
Bananta  and  Clerkt,  Hnabanoman,  and  Feiaona  employed 
fa  tlie  dilTerant  Mannftctnna ;  and  the  principal  Statntea 
lalattnir  to  Workmen,  the  Battlement  of  Diapptea,  Tiokela 
of  Wo»,  limitation  of  Labonr,  Payment  of  Wacea,  Sohool 
Attendance  of  ChOdren,  Ao.  innlnding  the  Nbw  Faoiost 
Act  (IS  *  UTiot.  o.  M),  with  Qeneral  Obaerratiana.  aU 
Oa  Caaea  np  to  the  praaent  time,  and  a  oopiona  Index. 
By  CHABIXB  J.  B.  HBBTBLBT,  Ban.  of  the  Middle 
Tamnle,  Barriat«r-at-L«r.  Fxioa  7a.  td.  Doarda  j  8a.  olotb: 
aaVaST halTcalf ;  lOa.  6d.  calf. 

THOMPSON'S  LAW  mm!  PRACTICB  of 
BBNBFn?  BtnLDnrO  SOCIBTIBS,  Tarminaani  and 
Pinnanent,  and  of  FBBBHOLD  LAITD  BOCIBtlBS, 
with  all  tlw  Caaea  daoided  to  thia  time,  Bolaa,  Tonna  of 
][art(acM,  Pleadinga  and  other  matten,  the  Statntea  and 
Iiatraotunia.  By  Jomr  Taoioaoii,  Baq.  Barritter«t- 
law.  Priea7B.<d.bo«da|  Skoloihi  Sa.ad.half-bomid| 
10Lad.boand. 

SECOND  EDITION  of  COX'S   CONSOLI- 

DATIOH  ACTS,  oontalaia(  the  Nine  Statntea  known  by 
that  name,  and  whieh  are  now  embodied  in  and  form  a 
part  of  ereiry  prirate  Act.  SMomd  Edition,  containing  all 
ue  Oaaee  deeided  upon  them  to  thia  time.  By  BnwAnn 
W.  Cos,  Baq.  Barriater4it-L«r.  Flioe  lea.  boarda: 
Ui.«d.doth;  18a.  half-bonnd:  ISa.  bound. 

GRINDON'S  LAW  ami  PRACTICB  of  CO- 
XONBBS.  with  aU  the  Statatee,  Caaea  decided,  Forma  re- 
Boirad.  and  prastical  Inatruotiona.  By  Joaara  Baku 
Oamoir,  Baq.  Coroner  of  BriatoL  Piiee  7b.  boarda; 
7i.  6d.  o]ath;8B.  «d.  half4>oandj  Bi.  ad.  calf;  U.  extra 

POLLING'S  LAW  of  ATTORNEYS  and 
SOLICITORS,  describing  their  legitiiaate  province,  the 
Begulationa  as  to  their  Duties  and  Fonctions  m  the  general 
Practice  of  the  Law,  their  Rifjhts,  Privileges,  and  Liabi. 
lities,  and  the  Mode  and  Porm  of  Proeeedinp  by  sDd 
against  them,  inclnding  all  the  Cases  decided  to  this  time, 
and  the  Statutes.  By  ALRiAjfnaa Pulling,  Esq.  Barrister- 
at'Law.  author  of  **  The  Law  i  and  Customs  of  London/' 
Ac.     Vrico  n-.  boards;  15a.  li^Jf-buund ;  10a.  calf. 

The  NEW  FRIENDLY  SOCIBTIBS  ACT  of 
U60,  with  Introdnotian,  Notea,  and  a  oopiona  Index.  By 
WiuuK  FATinaoT,  Baq.  Barriatar-at-Xaw,  Author  of 
"  Joint-Stock  Compuiea  Aot,"  Ao.  Frioe  la.  «d.  boarda ; 
k.  cloth ;  Sa.  half-bonnd ;  Si.  8d.  boond. 

The  PRACTICAL  STATUTES  of  the  8E8- 
non-  af  iseo;  containing  aU  the  Statntea  reqnired  by 
the  Bngbah  T,awyer,  annotated,  with  a  oopiona  Index,  of 
eonrenient  aiae  for  earrlMv.  iidH»,i  ^  xC  mr  A»,  ^mA 
W.  FxTnaoir,  Baqra.  Barnitara-at-I«w.  In  one  Tolnme, 
price  7b.  6d.  To  be  oontinned  annnally,  in  nmabeia  at  la. 
and  psrta  at  4a.  aa  the  Statntea  are  paaaed. 

THE  LAW  TIMES  SHEET  ALMANAC  for 

1861,  containing  all  the  Legal  Information  reqnired  Ibr 
inatant  reference  in  offloea,  Ac.  Common  Law,  Chanoery, 
Bankruptcy,  and  County  Cotirta  Time  Tablea ;  Law  Ofllcera 
and  Omoea;  New  Stamp  Tablea  and  Tazea;  Tablea  of 
Deaeenti  Intereat  Tablea;  Begal Table;  Legal  Calendar, 
Ac.  Ac.    Price  la,  only,  or  13d.  Btamped,  fbr  tranamiaaion 

^ISE  and  EVANS'S  LAW  DIGEST.— Part  I. 
of  Vol.  IT.  being  Part  XI.  of  the  Law  Digeat,  or  Index  to 
the  Law^  oompnaing  all  the  oaaee  decided  and  Statntea 
enacted  IB  thehalf-Tearendingthelat  December,  1860.  By 
BnWAU>  Wiaa  and  Dasixl  Thoxab  Btakb,  Bam.  Bar- 
riaten-at-L«w,  amaged  ao  that  the  Practitioner  in  Magi- 
atratea'  Oonrta,  and  at  Quarter  Seaaiona,  may  llnd  in  a 
aonuat  whatia  tha  lateat  Law  upon  any  anl^ect  on  wUch 
he  ma^  be^engaged.    It  containa  erery  oaae,  whererar  re- 


Frioe  8a.  ad.  boarda ; 


Vol.  I.  in  half- 


cal^  16a.    VoL  U.  in  haltcalf,  SSe.    ToL  m.  S7b.  in  half- 

MR.  WISE'S  NEW  BANKRUPTCY  ACT, 
with  Kotca,  Caaea,  Forma,  and  a  rexy  oopiona  Index.  By 
BnwaBD  WiBB,  Baq.  Barriater.at-lAw,  author  of  "  The 
Law  of  Biota,"  the  "  Index  to  Meeaon  and  Welaby," 
Ac.  Ac.  Price  Be.  U.  boards ;  ta.  cloth ;  10a.  6d.  half- 
bound;  lla.  6d.  bound  or  drcuit  binding;  li,  extra, 
iateriaaTed. 
OiocKjoan,  Law  TnPM  OJHee,  29,  Baaex-atreet,  Strand. 

Vow  pnbUahing, 

THE  LAWYER'S  LIBRARY,  in  Weekly 
Nmnbera  at  1b.  and  Monthly  Parte  at  4b. 

AnTBwTiBxxnirT. — There  are  many  01erka,Law  Stndenta, 
aad  Membera  of  the  Profeaaion  who  cannot  aflbid  a  large 
outlay  in  one  simi  for  the  purchaae  of  Booka,  aad  to  whom 
it  ia  oonvenient  to  procure  a  library  by  a  Bmall  periodical 
cotlsy.  Thia  work  ia  for  their  aeoommodation.  The  booki 
eontunad  in  it  will,  in  thia  manner,  be  procured  at  much 
leaa  than  their  separate  ooat,  in  oonaideration  of  the  aeriea 
being  taken. 

Tha  XAWTEB'S  LIBRABT  win  condat  of  two  diri- 
aiona.  let.  The  STATUTB  LAW  and  Caaea  decided  upoa 
it.    2nd.  The  PBACTICB  of  the  LAW. 

The  Seriea  of  STATUTBS  already  publiahed  or  in  pro- 
greaa,  contains : — 

The  FBACTICAL  STAtCTBS  of  1860;  tha  OOK 
SOLIOATION  ACTS  ;  to  be  foUowed  by  othsrB. 

Tha  aeriea  of  FBAOTICB  OF  THB  LAW  haa  oom> 
I  with— 


followed  brother  practical  worka.  Thirty -two  Bombera 
aad  eight  Parte  are  already  publiahed,  and  may  be  had.  To 
aobacribcra,  the  monthly  Parto  win  be  aent  by  poet,  /m, 
diraet  from  the  oSce  on  tha  day  of  publication. 


Ziair  Tuoi  Ofloa,  W, : 


LAW  JOURNAL  REPORTS  of  Cases  in 
Chaaoeay,  Bankruptcy,  Qnean'a  Bench,  Common 
Flaaa,  Kxehaquer,  Ac.  Ac.  Bdttad  by  MONTAGUE 
CEAMBEBS,  Q.  0.  From  Ita  commaneament  in  1823  to 
March,  18SI,  mdualTa,  111.  in  boarda  and  parts.  Cost  8M. 
Apply,  by  letter,  to  8.  Oldxvow,  Beq.  SoBcitor,  21,  Great 
Jamea^traet,  Bedford-row,  London. 


A  SPEECH  on  the  METROPOLITAN 
BBOISTBB  BILL,  delirered  at  a  Meeting  of  the 
Solidtora  practiaing  in  the  Weat  Biding  of  Yorkshire,  on 
Friday,  26th  A^,  1861. 

By  Mr.  JOHN  HOPB  SHAW,  of  Leeda,  SoUcitor, 
and  publiahed   by  deaire   of  the  Meeting.    Price   One 

May  M  had  of  BisewATa,  PioeadiDy ;  BcTTXiwoiras, 
Fleet-atreet ;  Sioooni,  Leeda;  and  other  Booksellers  in 
Torkahire  and  Laneaahire. 


s 


TUB  day  la  pubuahed, 

AUNDERS'S  SUPPLEMENT  to  BURN 


_      and  ABOHBOLD,  for  the  yeara  1S4B  and  1850,  in 
oontianation  of  tha  Supplementa  for  1846  to  1847,  and 


1848. 

Acta  of  Pariiamant 

AUeuB 


laie* 


Bail 

Baatardy 
Beer 
Borougha 
Bricka 
Bridgea 
Certiorari 

Children,  Infhnia,  and  Jure- 
nile  Oithndera 


Church-rate 
Churohwardena 


and   Orar- 


ooinra. 

Municipal  Corporationa 

Narigation 

Nniaanoea 

Paaaeiigera  (by  Sea) 

Petty  Seaaiona 

Pih>{ 

Pdioa       (Baperannnation 

Fund) 
Foot:— 

Appeal  and  Groonda  of 
Appeal 

Caption  (of  Ezamin&tiona) 

Complaint 

Coata 

BTidanoe 

Order  of  Bamoval 

Ofllcera  (Auditors,  Gtiard- 
iiuu,  Oreneers,  Ac.) 

Poor-fiata 

Practice  (of  the  Sessions) 

Battlement  (Apprentice- 
ahip) 

-lirth) 


Batea) 


EsUte) 
Payment 

-  (Tenement, 


of 


Coal-minea 

Coin  (Barer) 

OonataUea 

Ooorietion 

Copyright  of  Deaigns 

Coroner 

Coimty  Court 

Coim^ 

County  and  Borough  Batea 

Criminal  law 

Statutory  Bnactmenta 

Crimea 

Indictment 

Bridenea 

Practice  and  MiaaellaaeouB 
Pointa 
Bxciae  aad  Cuatoma 
Factoriea 
Faira 

Friendly  and  Loan  Societiee 
Onola  and  Honaea  of  Cotrec- 

iion 
Highwaya     aad     Tnnpike 

Hundred 

Incloaurea 

Librariea      and      Muaeums 

(Public) 
Lord'a  Day 
Lunatica 
Maadamna 
Mercantile  Marine 
Metropolitan  Intermenta 
Mortuary 

N.B.  The  Supplementa  for  1S46  to  1847  may  still  be  had, 
price  18b.  cloth ;  for  1848, price  10a.  doth:  and  for  1849 and 
1860,  price  13a.  Sd. ;  or  the  three  wiu  be  sold,  bound 
together,  with  a  general  index,  price  S8a.  forming  a  com- 
plete aupplement  from  the  laat  edition  of  Burn  to  the 
preaent  wne,  with  all  the  new  law,  and  the  cases.  It  ia 
arranged  and  printed  uniformly  with  that  edition. 
Law  TiKxa  Office,  29,  Baaex-atreet,  Strand. 


Benting) 
Out-door       Paupers       in 
Houaea  not  bemg  Work- 
houaee 
Poor-law  Union  Charges 
Authority  of  Justices  to  act 
ia   mattare    relating  to 
the  Poor  in  Cities   and 
Bortmsha 
School  Diatricts  Contribu- 
tion 
Satea  (Diatrainingfor) 
Kaau  aniall  Tenemenin 
Populaaon 
Quarter  Deaaiona 
Ratea 

Reoognlaaacea 
Tura^ike  Troats 
Veatriae 

Warrant  ghting 

Watchingand  Liion  oi). 
Women  (Protect 


Just  published, 

THE  LAW  and  PRACTICE  of  PROTEC- 
TION in  LONDON  and  the  OOOTTTY  COURTS, 
with  an  the  Caaea  decided  to  thia  Time,  the  Forms,  Bules, 
Practical  Inatructiona,  Ac.  By  DAVID  C.  MACRAE,  Esq. 
Barrister-at-Law.  Part  I.  pnoe  12a.  6d.  (To  be  completed 
in  two  parte.) 

N.B.— Thia  work  haa  been  reriaed  throughout  by  the 
Offlcera  and  Praotitionera  in  the  Inaolrent  Court,  and 
contabia  a  great  nnmber  of  MS.  caaea  and  notes  of  the 

"  Our  reporta  of  inaolrent  proceedings  hare  made  the 
public  fhmUiar  with  the  name  of  Mr.  Macrae  as  a  Terr 
Buoceaafol  practitioner  in  those  cotirta.  A  work  on  insof- 
rency  by  a  barrister,  whose  constant  and  exclusive  attend* 
ance  in  that  tribunal  mnat  neoeaaarily  be  recommended  br 
experience  aa  weU  aa  authority.  We  hare  looked  through 
Mr.  Macrae'a  book  with  the  niU  oonriction  of  finding  this 
expectation  realixed,  and  we  are  bound  to  aay  that,  so  far 
aa  the  learned  author  haa  been  able  to  advance  m  the 
execution  of  hia  taak,  he  haa  performed  it  in  the  most 
creditable  maimer.  Thia  work  ia  one  of  the  very  best 
n^»m,.l«  we  hare  met  with  on  insolvency  practice."— Ofoie. 

"The  forma,  aa  edited  to  the  chuge  of  jurisdiction, 
liata  of  fees,  ordera,  rulea,  and  atatntee,  reports  of  cases 
decided  up  to  the  preeent  time,  inclnding  many  decisions 
hitherto  unreportea,  mnat  render  thia  book  tlie  "  Arch- 
bold"  of  praotitionera  in  the  Courta  of  Insolvency."— 
lfonii»a  Advtrtiur, 

Alao,  _ 

PART  V.of  COX.  MACRAE,  and  HERTSLEr  S 
Beporta  of  CO0NTT  C00KT8  CASB8  aad  APPEALS, 
iacludiBg  Inaolreney.    Price  &e.  6d. 

This  ia  tlw  anthoriaed  Beport  of  tha  County  Courts,  and 
containa  erery  caee  dedded  by  the  Superior  Courta  re- 
lating to  the  CountT  Conrta.  Part  I.  to  IV.  may  still  be 
had,  price  6a.  ad.  each.    (To  be  continued  regularly.) 

N.B.  The  aaxt  Part  wOloompMe  the  Caaes  to  the  oloaa 
gf  HOST  Tan,  18U. 

£aw  Toni  Oflba, ».  ■BWMtn•^  Btnad. 


NEW   PHACTICAL   BOOKS  IN  HBAL  PROPEKTI 

LAW  AND  CONVEYANCING. 

Just  published, 

SECOND  EDITION  of  HUGHES'S 
PRACTICE  OF  SALES  OF  REAL  PROPERTY, 
with  Precedenta  of  Forma  adapted  to  the  present  state  of 
the  Law,  Comprising  Particniars  and  Conditions  of  SalOg 
Contracts,  Conveyances,  Assignments,  Disentailine  Deedt^ 
an4  eTery  mode  of  Assurance  for  conveying  Landed  Pro* 
perty.  By  WILLIAM  HUGHES,  Esq.  Barrister-at-Liw- 
In  2  Tola.  Price  Sis.  6d.  cloth  ;  368.  6d.  half^alf ;  37fl.  6d, 
calf;  and  la.6d.  extra  for  intorlearine,  N.B,  It  contains 
the  New  Stamp  Duties  and  the  New  "fi-ustee  Act. 

HUGHES^S  PRACTICE  of  MORTGAGES  of 
REAL  and  PERSONAL  ESTATE,  with  PreeedenU  of 
Forms  adapted  to  eyerr  kind  of  Mortgage  Security.  By 
William  HvonKS,  Esq.  Barrister-at-Law.  In  2  Tolff. 
Price  319.  6d.  cloth ;  35s.  6d.  half-calf;  378.  Od.  calf;  1b.  ed« 
extra  for  interleaving  each  volume. 

HUGHES'S    CONCISE     PRECEDENTS    in 

MODERN  CONTEYANCING,  adapted  to  the  preaent 
state  of  the  Law,  with  copious  Not«s  and  Instructions,  and 
including  every  kind  of  Conveyance,  Settlement,  Condi- 
tions of  Sale,  Agreements,  &c.&c.  ByWiLLiAU  HuoHSSft 
Esq.  Barrister-at-Law,  Author  of  "The  Practice  of  Sales, 
and"  The  Practice  of  Mortgages."  In  PiU'ts  at  Gs.  6d.  eaeh, 
on  the  1st  of  each  alternate  month.  To  be  completed  ia 
3  vols.  Vol.  I.  is  now  ready,  price,  in  cloth,  368. :  half- 
calf,  308. ;  calf.  40s. :  and  ParU  1,  2,  3,  4,  5  and  6  of  VoL  II, 
THE  NEW  STAMP  LAW,  with  copious  ex- 
planatory and  practical  notes.  By  Williax  Hughbs,  Ebo, 
BarristiT-at-Law,  author  of  "The  Practice  of  Sales/* 
"  The  Practice  of  Mortgages/^  and  "  Concise  Precedents  ' 
in  Modern  Conveyancing.  This  is  in  two  forms,  Svo.  and 
12mo.  BO  as  to  bind  up  with,  or  be  a  aupplement  to,  aU 
existing  works  on  Conveyancing.  Svo.  Edition,  boarda,  Ss.  s 
cloth,  59.  6d. ;  half-bound,  8s. ;  oound,  9s.  12mo.  Edition^ 
boards,  4e. ;  cloth,  4a.  6d. ;  half-bound,  68. ;  bound,  78. 

HUGHES'S  COMPLETE  TABLE  of  all  the 
EXISTING  STAMPS,  for  suspending  in  Offices  for  ready 
reference.  It  contains  all  the  existing  Stamps  and  ^x.* 
emptioas,  with  Comparative  Tablea  of  the  Old  and  New 
Duties.  By  William  Hughes,  Esq.  Barrister-at-Law, 
Price  2s.  plain;  on  pasteboard,  48.;  on  canvas,  glazed^ 
with  rollers,  6s.  Copies  stamped  for  transmission  by  post* 
sent  &ee  to  any  person  inclosing  tweaty-foor  postage 
stamps. 

SECOND  EDITION  of  ALLNUTT'S  PRAC- 
TICE of  WILLS  and  ADMINISTRATIONS,  from  tha 
Instructions  for  making  of  the  Will  to  the  final  distribution 
of  the  Estate,  with  numerous  Precedenta  ;  enlarged.  By 
Ghobgb  8.  ALLyuTT,  Esq.  Barrister-at-Law.  Price  1&8. 
cloth  ;  17s.  half-bound  ;  18s.  bound. 

Crocxfoed,  Law  Timxb  Office,  29,  Essex-street,  Strand* 


SELECT  CASES  in  the  COURT  of 
CHANCERY,  from  the  year  1724  to  1733.  Second 
Edition,  with  Notes.  By  STEUART  MACNAQHTEN, 
Barrifiter-at'Law. 

London:  Btbtsits  and  Noetoit,  1850. 

*'  This  is  a  useful  volume,  upon  the  plan  of  Smith'l 
Leading  Cases.  A  case  is  taken,  which  expounds  some 
leading  nm"<--ipi«  rtf  equity  ;  to  this  Mr.  Macnaghtcn  has 
appended  a  note,  in  wimrti  iio  cuUc(>tn  lUr  subsequent 
cases,  that  shew  the  application  to  particular  circumstances 
of  the  principle  determined  in  the  leading  case — in  faotp 
the  expansion  of  the  law  ;  its  growth  thenceforward  down 
to  the  present  time.  There  is  no  method  so  apt  as  this  for 
acquiring  a  scientific  knowledge  of  the  law  ;  and,  there* 
fore,  we  recommend  every  law  student  to  peruse  the 
volume  before  us  with  profound  attention.  It  will  help  to 
lay  a  sohd  foundation  of  law  in  him  which  will  be  of  infinite 
service  in  his  after  studies  and  practice." — Lav  Timtr, 
Dec.  14,  1850. 

*'  These  are  the  sort  of  reports  we  wish  to  encoora^. 
This  volume  has  been  very  iudiciouBly  selected  from  heaps 
of  rubbish,  a  notice  not  omy  of  old  cases  but  of  new  ones^ 
which  are  really  useful  to  the  profession.  The  notes  are 
ailer  the  fashion  of  Smith's  Leading  Cases,  and  they  are 
tersely  and  ably  written." — Law  Ma^jazine,  Feb,  1861. 


IMPORTANT  to    SOLICITORS   and 
OTHERS.— Carruige-free  to  anj  part  of  the  United 
Kingdom. — A  savinB  of  40  per  cent,  may  be  effected  by 
purcbasiDg  Tour  Office  Paper,  &c.  at  PABTBIDGB  and 
COZENS,  I'i'and  128,  Chancery-lane. 
("Jood  Draft  Paper,  6fl,  6d.,  7».,  and  Sa.  per  ream. 
Thick  Satin,  8s.  9d.— The  flne«t  Draft  eter  manufactured. 
Ruled  Draft,  lOs. 
Good  Brief,  13s.  6d.  and  lOa.  6d. 
Very  beat  ditto,  IBs,  6d.  uiually  sold  by  other  honiw 

at  2.5s. 
Fine  and  stent  Foolscap,  Laid  or  Wove,  10s.  Sd.,  12s.  6d., 

and  15s. 
Thick  superfine  ditto,  17s.  6d.— »  splendid  article. 
Ruled  Foolscap  for  Billa  of  Cost,  &c.  16a.  6d.  and  ISs,  6d. 
Large  Blue  Wore  Note,  -Ifi.  and  6s. 

Ditto,  Letter,  6s.  9d.,  7e.  8d.,  8a.  6d.  and  lOs. 

Good  Cream  Laid  Note,  3b.,  ^.  and  58. 
Thick  superfine  ditto,  6s.— This  paper  is  made  ezclnaiTelj 

for  P.  and  Co.  and  stands  unequalled  for  ita  quali^f. 
Good  Cream  Laid  Letter,  6«.,  78.,  8b.,  9s.  and  lOs.  6d. 
Very  best  Pink  Blottinc,  5  qrs.  for  4s. 
Eitra  supcrflno  Wai,  black  or  red,  33. 9d.  per  lb. 
Superline  ditto,  2a.  6d. 
Very  good  Cream  Laid  Adhesive  Envelopes,  stamped  from 

crest,  or  with  any  initials,  at  7a.  6d.  per  1,000. 
Plain  Ofllce  Envelopes,  6s.  per  1,000,  assorted  sizes. 
Foolscap  Official  Envelopes,  2s,  per  100,  or  16s.  6d.  pep 

Partridge    and  Co.'s  celebrated  Correspondence    Pens, 
Is.  3d.  gross,  and  Holders  Bd.  per  doien. 

FABCUmNT,  "  PI5BST  QUALITT." 

"Indentures,"  ruled  and  printed,  ISs.  6d.  dozen,  or  6««. 

per  roll  of  60  skins. 
Followers,  12s.  dozen,  or  S!a.  8d.  per  roll  of  60  skins. 
Bills  or  Answers,  12s.  dozen,  or  67s.  Bd.  per  roll  of  80 

skins. 
Memorials,  7s.  dozen,  or  SOa.  per  roll  of  80  skins, 
**  Terms,  cash." 
Observe— 127  and  128,  Chancery-lane,  Sve  doors  firom 

fleet-atreet.  .  . 
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BOUCITORS'  ud  GfiNERAL   UFE 
AteURANCB   80C1EW. 


,  Suin«l  Bdwatv,  Mq.  OHtia-t«>tan,  BriztoB. 
ial>un«*>  Jokn  S.  H.  atqi  8tv  Joka'i-wooeL 
■a,  uruiiam,  Ma.  CkMbf^mm. 
aard,  JosM  AUarae,  (M.  i^mph. 
'  ,  John  Mi«it»di  Mq.  Moarnt^strMt  OhunMn. 

J,  Jowidi  NoahM,  Mq.  Btk/'a-Iui. 
my,  WiUfMB,  Mq*  Tittftflail  itiMJ. 
arnam,  i»)bmt  OMkm.  Mqi  Tn^^, 
WIT,  John  SiuM,  Mq.jBMnra-Toir. 
WUbsIl,  WiOiui,  Mq.  Pnriiiunent  ifaeet. 
tfordnrorth,  ChariM,  anq.  TampW 

Anton,  W.  Borapa,  aaq.  Laedh 

Bbndr,  John  JaOaoB,  aaq.  KaaiWwgw 

Ctaaaet,  UontaniR  aaq,  Oolamui-a^aat, 

Hand,  BobarTwflUwn,  aaq.  maflbrd. 

aatioii,  Biehard,  aaq.  0»ohMj-aUia«t>  Patttan^qun. 

THIS  SOCIETY  pMsente  the  Mowiog 
•dnntacM  to  U»  laasrad  :— 

lal.  The  aaanittyofa  larga  anbaoribad  eapitaL 

tad.  Hiamptton  of  the  aaaored  from  all  HabililT, 

•td.  TablM  of  pramhaaa  *ftndhi|p«tisnlar  adTaatagaa 
tOTonajillvea* 

Ah.  FoDn-VnTKS,  on  Bremr  m  Cnwt.  of  the  piollta 
itttidad  amonf  the  aMurad  opoa  the  partkiiMtmg  aeale, 
wilhont  dadaotion  for  lulau^t  on  aa^tal  or  gnaraatao 
find. 

Cth.  PoludM  iiiDiariiTiBM,  azoept  in  oaae  of  fraod. 

Qth.  Thia  Society  giTM  a  maoh  larger  iliare  of  pro^  to 
the  aaaored,  and  at  a  lower  rate  <n  pronfaUD,  than  the 
gtaat  majocitr  of  other  lifaoffloM, 

nb.  BartiM  iriaUng  to  aaaora  their  Ktm  withoot  p»- 
tialftina  in  the  pram  Ma  do  ao  on  a  lower  aeale  of  pre- 
ainu  than  that  of  a  larga  proportion  of  other  oBaaa. 

AaamanoM  maf  be  eflbeted  thnnigfa  anj  lei^eetalfla 
BaUsitor,  or  by  i^liaattDn  to 

O&AnLss  Joss  Snt,  fleerelaiy. 

HJB.  Siaeaaed  Utm  aaawad  at  adequate  premhmuk 


LAW     REVERSIONARY     INTBRBST 
AWD  nrTBSTlCBNT  800IBTT. 
Oftoea,  SO,  BiaeX'^treat,  Strand,  Iionaon. 
u  abarM  of  SSt.  each. 
Ifbt  more  than  It.to  be  oalladforkt  one  time,  nor  ntlMi 
intnrala  than  three  montha. 

lUa  Society  waa  partly  ftirmed  three  yaara  ago,  and  a 
gfeat  nomber  of  aharM  were  anbaoribed,  bnt  the  then 
aaptuiaiua  of  the  meney  markrt  eempelled  ita  poa^na- 


Sha  hu^rorad  atato  of  th«  Bcontry  aaoing  aafa  and 
piofltable  UTeatmenta  to  be  aooght  for,  anggeatB  the  pn>- 
prieW  of  now  prooeeJing  to  oonpleto  the  eetabhahment  of 
•  mMj  whoaa  deaign  haa  mat  with  ■ooh  extaoiiTe  anp- 

t  or  ina  jjhw  ±  lutrntpt 
•  ilMmriiirn  and  2Vm<  Utttilf  for  the  condaottef  of  the  iraaf- 
aataof  theLnrBereratonan-Intereataad  Inreataaent  80- 
4iiaty  at  a  uuinpataliTaly  taiiinf  ooai,  it  being  propeaed  to 
nMB  an  BrauameBt  with  the  foxmar  flonrtuing  Sodetr 
figc  the  nae  of  tta  oBen  and  oSaaia,  inataad  of  inaanlag 
th*  great  ezpenae  of  ■  aeparato  aatabhafamant,  thna  im- 
nanaaly  iniii  waaliig  the  proma  of  the  J8»»wi«nw»y  hitirmt 


She  plan  la  duxtly  M  follawa  1— 

1,  The  Lam  Bntnionan  IiUtml  aad  lufltmmt 
Aafc^i  to  be  fomed  of  hoUan  of  aharM  of  ISt.  aaoh. 
IlBnuiil .  It.  6d.  per  ihare. 

5.  Oalla  notto  ezeaed  U.  p«*  As*,  aor  at  la«  Itrtami* 
ihaa  three  montha. 

9.  The  bnaiaeM  to  be  eoadnited  at  the  olBeM  and  by 
tta  eatahliahaieat  of  the  Zo*  IN  ufwi'to  Ammnau$  amt 
^ntt  Sotiatf  t  hot  aaltrely  M  a  diaalBet  Buotety,  with  die* 
tiaot  booka,  aecooata,  Ae. 

4.  The  ProfeMtoa  to  hate  flie  adtantaga  of  a  fUt  eem- 
otatoBoa  aO  hnalliiM  iM  memban  may  bring  to  th« 
oSee. 

R.  TothepnUieHwaiolMaieadTaatageaf  Mrprleei 
01  Berenionary  Intareat  aad  PBliein  of  Aaanranoe,  with 
anoption  of  coorertiag  Bennionafy  Interaata  into  pre- 
•eat  iaeome,  ao  Mto  make  proriaioa  for  inmediatowaata, 
and  otharwiae  to  fhellitate  family  arrangementa. 

6.  ForperaooahaTingmon^wfaiahtbey  dealretolnteat 
bMi  aeeofely  and  prafltobly,  aad  in  any  fam,  nnall  or  large, 
it  ia  weU  known  that  there  ia  no  aooh  aafa  and  adrutageona 
saathod  jf  iaiaf  ao  thna  fat  eneh  a  Soeie^,  which  ffifihri 
from  all  othera  m  thia,  ikat  Hurt  i$  ao  riak,  lor  the  wbde  of 
ita  ftindi  being  aecored,  ito  pnflta  can  be  ealeolatod  wtth 
aoaoraey, aadthaa«ltalla  oalyeaMed  forMltia  wanted 
to  be  profltably  empkiyed.  Aoy  penoea  may  be  membaaa 
of  it,  MthataoUdtonoaareeammandlt  totheir  dienta  aa 
a  daairable  inreatment. 

tt  la  remarkable  that,  whOe  boaating  of  ao  many  flonrfah- 
ing  Aaaoranee  OflCM,  the  Legd  ProfoMon  hM  not  yet 
aooght  to  lecure  for  Itaelf  the  atin  greater  ajTautagM  n> 
■nltmg  from  a  Btttniamtrf  ttitml  theitf.  ThMdefoet 
Hill  now  be  annpliedi  onder  peeaharty  finmirabW  elniaB- 
•tanoM. 


AppHeaMona  for  ainMa,  In  the  form  bdmr,  to  b«  ad- 
draaied  to  the  Becfatarr,  at  4ha  oOom  of  the  Zmm  Pn- 
P*rtji  lueiiiata  and  3V»a«  BoeUtf,  80,  BMex-atieat, 
^HMt^.  H>au*Cox,8eorMar7j>n««K, 

March  14, 1851. 


FOBK  OF  iltUOanOS  FOB  BHABM. 
To  the  Fromotera  of  (he  Law  BerertiOBart  Intoraat 

and  InTeatment  Society. 
Gentlemen,— Be  plaaaed  to  allot  me  tharMhilhe 

Baaiaty,  on  the  tacma  named  ia  the  FMapectai. 


roaia,Co. 


Vhma   .. 
AddreM 


inDbaietaiBad,aadthacip«MMapaid  by 


thapionotan. 


SOLIGITORB'  tmd  GENERAL  LIFB 
AflSUBAirCB  BOOIBTT,  S7,  Ohaaeary-lane,  Lon- 
dan.  May  M,  IMl.— Ifotioe  ia  her*by  ilren,  that  the 
FIFTH  iimVAL  aSHBBAL  MBBtlNe  of  the  Share- 
hoUeia  Of  tUa  Booiety  wiD  be  held  at  the  Oray'a-hia 
(Mfoethoaae,  Holbomi  on  Batnrday,  the  Slat  of  May  inat. 
at  One  o'clock  in  the  afternoon  predaahr,  for  the  pojpoae 

~" iting  the  ordinary  boaineM  of  the  aocie^. 

By  order  of  the  Boaid  of  Oireotora, 

0HABLB8  JOHK  ODX,  See. 


of 


To  life  Inanrera  who  consider  iacnrity,  atabiUtT,  etpa- 
rieaoa,  and  aatabBahed  repntation  of  imporianoa  in 
life  O«oea. 

SCOTTISH       UNION       INSURANCE 
COHFAITY  (FIBE  aad  LIFE).    Inatitutedl824, 
and  Inooniorated  br  Royal  Chartor. 

No.  37,  Corahill,  London :  Bdinbnrgh,  and  DnbBn, 

The  large  Paid-up  CapUal,  toi  JjmmulaHotu  <^  Pn- 
mimf  aarefliDy  inTcated,  aflTord  the  moat  abaolato  aeon- 
rity  to  the  Assured  with  this  Corporation,  which  haa  been 
IVMty-wMiijrran  eatablished. 

GovxBiroa. 

HIS  GBACB  THE  DPKB  OF  HAMILTON  AND 
BEANDON. 

The  adrantagM  to  Insurers  with  this  Offloe,  are  anperior 
to  most,  and  exceeded  by  none  of  the  existing  CompaniM, 
whether  considered  in  point  of 
Becnrity, 

Moderato  BatM  of  Freminm, 
Liberal  Conditions,  or  the 

Large  Periodical  Additiona  made  to  the  Life  Polidea, 
which  arerage  nearly  2  per  cent,  per  amntim  on  the  anma 
insured ;   a  result,  it  is  beliered,  more  faTonrable  to  the 
Aaanred  than  any  other  Company  has  hitherto  aooom- 
pUahed. 

The  practical  effsott  rcanlting  from  this  aystem  win  at 
once  he  seen  by  the  foDowing  Extracts  from  the  Com- 
pany'a  Booka : — 

ADDITIONS  MADE  TO  FOLIOIBS  OF  lOOM.  BACH. 


Age      First  Bonna  for 

wImu    I     SeTen  Years 

Assured  from  1831  to  1841 


SO 
35 
40 
4S 
60 


SecondBonusfor 

FiTe  Years 
from  1841  to  1846 


£18S    7  6 

13«  19  0 

138  16  6 

142    0  0 

148  17  e 


£72    3 

73  3 

74  » 
76  18 
81    8 


Total  Ban 

Payablein  oc 

of  death. 


£1,306  II  % 
1,209  2  7 
1,313  6  1 
1,21»  7  9 
1,330   6  10 


The  next  Division  of  Profits  will  take  place  at  1st  Angoat, 
1861.  being  an  interral  of  Fire  Years,  and  Persons  open- 
ing Policies  prerions  to  that  dato  will  paitieipato  in  the 
DiviaioB. 
Fire  InaoraBoM  at  the  rednoed  ratM. 

LONDON  BOABD  OF  DIRECTION. 
FusiDixT— Right  Hon.  the  Earl  of  Manafleld. 
Ticx-PaaaicBra— Bight  Hon.  the  Earl  of  Seafleld. 
Charles  Balfour,  esq.         |  Biehard  Oliverson,  esq. 
Bobert  QiUetpie,  esq.       {  J.  B.  Bobertaon,  esq. 
J,  E.  Ooodhart.  eaa.  I  Hugh  F.  Saademan,  esil. 

U.  M.  Benwnead,  esq.     I  UeoVge  Bamaar,  eaq. 
John  Kingatoa,  aaq.  |     Uanagerof  the  Coopaay. 

F.  O.  Smith,  eaq.  Secretary. 
London  Joint  Stock  Bank,  Bankera. 
B.  IT.  DnMujeaq.  Surgeon. 
Meaara.  Olireraon,  Denby,  and  Levie,  Bolidton. 
Samuel  Beaaley,  esq,  Sorreyor. 
Forma  for  Proposals,  and  Prospectoses,  contaiaing  aU 
the  neoesaary  particulars,  may  be  had  at  any  of  the  <>mi- 
pany's  d&ces,  and  of  the  Agents  throughout  the  country. 
F.  O.  SMITH,  Becretaiy  to  the  London  Board. 
The  nsoal  Commiaaiona  to  BoUdtora  tranaaoting  direct 
with  the  OSoe. 
37,  ComhiU,  London. 


THE  BREWERS'.  DISTILLERS', 
LICBNSBD  TIOTUALLEBS*,  and  OBNBBAL 
LIFB  and  FIBB  ASSURANCE  and  LOAN  and  BNDOW- 
MENT  COMPANY  (completely  Begistered,  and  Incorpo- 
rated pnisoaat  to  Act  oTParhamant).— Capital,  1X6,00)1. 
withpowertorBiMittol,000,000<.  in  13,60(>  aharM  of  lOl. 
aaoh ;  depoait,  1^  per  ahare. 

Applicationa  for  aharM  to  be  made  to  Oxoaea 
Taoiuaoa  Pixroa,  Baq.  Stock  and  Share-broker,  St. 
Mildred's-conrt,  Poultry ;  or  to  Mr.  S.  P.  Hiixia,  Secre- 
tazyf  on  or  before  tike  10^  inst.  after  which  day  no  fttrtiier 
l^lwationa  for  sharM  can  be  received. 

B.  P.  HjLxaii,  Baoretary. 
OfficM  of  the  Company,  18,  New  Bridge- 
street,  Blaehinars. 


FAMILY    ENDOWMENT.    LIFE 
A88UBANOE,  and  ANNUITY  SOOIBTY, 
U, Chatfaara-pUee,  BUokfriars,  IiOndon,andat  OaliaiHa. 
Capital,  600,0001, 
^^^  uxxsoToxa. 

TfSHam  Butteiaurth  Bayln,  eaq.  Chairman, 
John  Fuller,  eaq.  Depurr  Chairman. 


Lawlb  Bartoaahs,  esq. 
BobertBmee  6hidiest«T,Mq. 
Major  Henderson 
O.  H.  Latonche,  1 


Edward  Lee,  eaq. 
Col.  Ooaeley 
Major  Tnraer 
.  Josima  Walker,  eaq. 

Thirty  per  cent.  Bomit  wu  added  to  the  SooiMy'a  Foli- 
oIm  on  the  profit  acale  in  184E.    The  next  Talnalion  wiO 
be  in  January,  1863. 
Loana  are  granted  on  mortgage  aad  on  wcuilty  of  Ufo 
I  and  Bararaiona. 


Interaata  I 


INDLA  BBANOH. 


The  Sodety  haa  axtenaire  Indian  boaioeM,  and  granta 
IMidea  of  Inaanaaa,  Deferred  AnnoitiM  and  &dow- 
maote,  in  Oakntta,  Madraa,  and  Bombay,  to  memhera  of 
tha  OhS  aad  Mihtary  Serrioea,  and  others.  FartiM  eaU- 
faw  attha  OMee  WiD  be  Affnh£ad  with  foil  partioalan,  to 
wAabtb*  atteatioB  of  PaamU  aad  Ooardiaaa  of  ToBlha 
proceeding  to  India  ia  aapecially  iuTited. 

a«ar  SAOKOVl^  Staatatr. 


EQUITY  and  LAW  LIFE  ASSURAIfCK 
SOCIETY.  So.  16,  Uaooln'a-ian-leUai  haUga. 


The  Sight  Boo.  Lord  Monlearie. 

The  Bight  Hon.  Lord  Cmnworth, 

The  Bight  Hon.  the  Lord  Chief  Bk 

Hie  Boa.  Mr,  Jnatiee  Coleridge. 

The  Hon.  Mr.  Jnstioa  Erie. 

Naaaan  W.  Senior,  eaq.  Maater  in  Chanoety, 

0.  P.  Cooper,  eeq.  Q.0,  LLJ>.,  FJL8. 

George  Capron,  esq. 


ng,  eaq. 

id  Buker,  eaq. 


J.  E.  Armstroi 
H.  B.  Barmond' 
Joaeph  Bonsor,  eaq. 
Thos.  William  Capron,  eni. 
Mr.  Serjeant  Clana. 
John  Euia  CIowm,  eaq. 
William  I.  Dense,  esq. 
Sir  Fortottatas  Dwarni. 
Francis  Bwart,  esq, 
N.  Hollinsworth,  aaq. 
T,  G.  Kenait,  esq. 


mninoBi, 

John  Herbert  Boe,  aaq,  QjC. 
John  Locaa,  eao. 
Charles  Henry  Mooia,  ■<, 
Joseph  PhiOimore,  D.C.L 
William  P.  Pioknmg,  eas. 
George  W.  K.  Potter,  ml 
F.  N,  Bogara.  eaq.  (^q7 
George  Lake  BoaadI,  <aa, 
Kaaaaa  W.  Senior,  saa. 
Alltod  B.  ShadveD,  esL 
B.  Wllbrahaa^  eaq.  4.0. 

John  Boodle,  esq.  I  Bobert  J.  Fhilliaiore.D.OJb 

Alexander  BdgeU,  eaq.  |  Brie  Bodd,  eeq. 

Birana— Mean.  Hoare,  Flaat  atiMt, 

aouemai. 

Keasta.  Booper,  Birch,  Ingram,  aad  Whataby, 

tJnoohi'a-fan  fldda. 

Meaara.  Sir  Matthew  Barrington.  Son.  aad  JatMu 

Dahlia. 

motou  ontena. 

Bobert  Wmb,  M.D.       I     Joha  Sooft.  KJ>. 
BeiHamin  AtUnaon,  eea. 
ACTOUT— J.  J.  BylTMtor,  eaq.  M.A.,  FJI.B. 
UANCBBSTBB  BOABD  OF  MANASBKBKT. 
OIBoea— Law  Seder's  Booms,  Norfoih  ititat. 
Chuuus— JamM  Croasler,  eaq. 
John  Barlow,  esq.  1  George  TbnAn,  asq. 

Biehard  Ch>ye,  eaq,  I  Biehard  M.  WUHow,  aiq. 

Joseph  Heron,  eaq.  |  Joaeph  Pratt  ^mact, «(; 

John  Monk,  eaq.  | 

BAinaaa— Tha  Maadieatar  Braaah  Bank  of  Bai^aad. 

ScBGaoir— Bobert  Heywood  MoKsaad,  saq. 
SaoaxT^ax  rox  MuroBaaiaa— Thomaa  Whithiw,  atf  1 
ne  BoinaiB  aad  Interaat  of  «h*  BtonlaB  Hiaiii— < 
Obamany  hara  beea  transArred  to  thia  Boeiety. 

"  Free  PolidM  "  are  laaned,  at  a  amall  iDnreased  rata  ef 
Framtan,  which  rwaalBia  force  aWhangh  tha  lifcaaitiii 
mar  go  to  any  part  of  the  World. 

PouciM  do  not  beeoaM  void  by  the  H(b  asauiai  |cia( 
beyond  the  preacribed  UBiila,—ao  for  M  regards  th«  ilia, 
rest  of  third  partiM— prorided  thay  ptf  tbs  sdAHgari 
premioBt,  ao  aoon  aa  the  fost  oomM  to  tadr  kaovMoa, 

PartiM  asauiing  wKhin  dx  montha  of  thajr  last  Miikiy 
are  allowed  a  diminotioa  of  half  a  yaar  in  tha  pnailaa 
ehargad. 

The  TablM  are  eapedallT  faronrabla  to  nnag  •* 
mlddle4«ed  Utm,  and  the  Limiia  allowed  to  lhs.Ma(i| 
without  extra  ohaEaa*4ia  ^nnullr  •■iniiwfTe. 

mgny  par  OaEtrorthe  Roflta  era  dhided  at  tha  a< «( 
erefy  fire  yaara  among  the  aaaared.— At  the  fiist  riiiam 
to  the  end  of  1840,  the  additkm  to  the  aaioant  A—|> 
araraged  abore  fifty  per  oant.  on  the  PreuihinB  pai^ 
The  aaaal  On laatiin  aikmed. 


LOANS  nr  OONNBOTION  WTTB  LIFB  ABSUBABVBi 

PEUCAN  LIFE  INSURANCE  COM. 
PANY.— Bstabhahed  1797. 
NOTICE.— The  Directora  are  prepared  to  reoeira  ?» 
poaala  for  Loaoi  oa  appntred  Beuuiliy,  In  aaaa  of  aot 
leH  than  &00j.  oonplad  with  one  or  more  polidsa  of  ia- 
auranee  to  be  eCteted  hi  the  Paliean  OlBee. — AnpUMttna 
to  be  made  to  the  Secretary,  at  tha  Chiaf  OOoe  of  tie 
Company,  No.  70,  Lombard-street. 


LAW  PROPERTY  ASSURANCE  «d 
TBUST  SOOIBTY,  1»,  Bnex-etraet,  Stral, 
LondOB,  16th  Mw,  1861.— NotiM  ii  hereby  giaan,  thai  te 
FIB8T  ANNUAL  GBNBBAL  1tXBaS9at  the  8kH» 


naM  of  the  SooiatT. 

By  oraerof  the  Board  of  Diractaia, 

WrCitUV  NBISON,  Saerday, 


IN80LTBN0Y  FOBM8  IN  PRISON,  AND  FROIM* 
TION  0ASB8  IN  TOWN  AND  COUNTBT. 

THE  Officers  ef  tha  Cwmtv  Courts  utd 
Practittonera  are  inrited  to  prorifa  thimailiia  wM 
the  FOBMB  abore  named.  wUah  are  prialad  by  J.  •. 
HODSON,  Printor  to  the  Court  for  BeBef  of  lanahaat 
Debtora)  aa  they  hare  beenprnpared  for  Urn  bythaOoa^ 
BdaaloBan  of  that  Ooort.  and  m  V  be  oonfideatty  raBal  ea 
ftor  tbehr  eorreotocM,  To  nre  praotitiaBen  fkom  it* 
chaaoe  of  fUHng  into  error  lh>m  the  bm  of  ineuuait 
Forma,  the  Court  haa  deemed  it  neeeaaaiy  to  iaaw  ■ 
order  to  prereat  any  SehednlM,  Petitioaa,  Ae.  heiag  f 

oaired  by  the  clerka  that  are  not  printed  try  J.  S.  r 

12,  Portogal-atreet,  laneoln'a-ian-flelda- 


Jaat  pabUdiad, 

THE  PRACTICAL  STATUTES  of  Oe 
SB8SION  of  1860,  edited  by  B.  W.  COX  aai 
W.  PATBB80N,  Eaqra.  Barriaters-at-Law,  fai  oae  mtm 
Tohraie fbr  Uie  poeket  or  bag,  with  lutruJuctuti  NctM 
and  Index.  Frfea  on^  H.  «.  ekibt  m.  katfadfi  Ma. 
oalt 

Thiaworic  la  faitended  to  aire  all  the  Btatalaa  tha*  aa 
erar  bereqaired  bytheBai^ah  Lawrar  ia  a  eoaraah^ 
and  aomsMt  fbrm,  aad  at  a  rary  triffing  priea.  It  oai* 
oidr  ^eUdi.  Beotdi,  and  (Mbaial  BtaStaa. 

Bo  IcM  than  67  StatotM  are  hat*  giren  la  IfaS,  at  el» 
wanUr  Msthaa  thefr  coat  at  the  Qnaea'a  piiBtof*. 
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Co  1Sta]»M  mil  CtRMyoiarnitt. 

"  A  BaiDn."— TU<  <>  a  ;m«Mm  ti/tOK.amd  nol  <ifpnie- 
tie;aiid$liotMh*ptitto<mJittnuf<>rOcimmli»r^ular 
farm. 

■•jCurAOiM  O&ias."— )r«  fewM  «f  <ia  wet  frw<dm(; 
iii<  iM  ilaM  w)i<  Mt  nmxtiM  is  Ifr.  Sii;JUi,  «*a  «iO 
dmUZeu  (ufost  i(  awl  iMrailaM  ow  M»  U>  ratiHiMf  wr<m 
a<"  Oneite  PrteeiUmU  kt  MoJfn  Oowfaiuiat," 

mjIS.  V.'l"  ngf-tloM  OoU  i«  muUttnd;  1ml  tkat  an 
iMaUtin  qf  arrangtmmU,  nlMoKj*  Of  advaiUaga  art 
oinaw.  Am  to  eu  eitatloiu  tf  ea—t,  it  itmld  h4  alwutt 
iapontHt,  iria  mr  pten  ^  •pM^'  wjuHliy.  U  waM 
»muf  a  Umff  islaf  ImMArtforl,  Atfnmmt,0)»  rtpaittn 
■MM  «b  U«  nrpgr^Am  aiWet  M«  cam  or*  actmUn 
eiltimuucourit.  nt  lahcmmfTiftrtnct  to  weord/or 
Otrni*  our  volxmM  aim  would  t*  *»ormam. 

"A  tfOmnoKt  Souomn."— IVmfa  for  kit  UiUt.  Sotk 
tfOu  lopia naaud Hom tarn  alr»mif  tmigtittd  ktrts  and 
at  Ht  oittg  rtptatt  Ilka  tomantm,  it  U  mot  noetnary  to 

"lir  AsneiAD  Omnc/^mWaiw't  took  it  a  tekrtilt 

om»,limMktr^i*mitagttiwiHiaiiO>*»wUtet, 
Z»  Harawirartti  «.  Tl«iiii— iiilli    (ht  jaifmnt   mu   re- 


J  but  no  rnortailtpohU  wof  dMidtdi  and  ittamit. 
tion  from  Otelmauu  ^  Atrutk  teat  atMmtal. 


80ALB  Cnr  CHABflBS  FOB  ASTBBTIBBlCBinS. 

TTndernftf  Word* M   (   0 

Iter  erer^  addMoMl  Tan  Woidi. 0   0   • 

^AdrertlwiMnti  ftoia  theCtouuU^  ilwiiM  Ix 
IrtHi  SB  order  opoii  the  Amrt  In  Down,  or  • 
OriOTdMTBblo  af  180,  Stra^  tU  tha  aiaoii^ 

AdrnrtucBienti  n>*«Tid  for  the  In*  ffp  tn  ehund 
ona-half  more.  If  not  to  ordered,  thof  win  teka  ue 
abaooa  of  poaition. 


Wa  eamei  mdcatake  to  lailmujrajactedoommnniimtloni. 
Wliatavaa  ia  intended  ibr  i&aertion  xnoit  be  authenticated 
bftlie  name  and  addieaa  of  the  writer;  not  neoeaaantx 
nr  pobHoation,  bnt  aa  a  guarantee  of  hla  good  fkith 

lft>M>Beee«nbetafc»aofaiioiijmuu»eoimmrie»ttoaa, 


THE  LAW  TIMES. 


SATURDAY.  MAT^,  1851. 


REFORM  OB  THE  COMMON  lAW 
COURTS. 
What  bas  beemm  «f  Ae  Coamon  Law 
Comnuasion? 

Thia  qneition  is  wldspaed  in  WeitnainsteT 
lUl,  and  loudly  pat  wbaiwer  Lawyeia  moat 
4»  eaogwgatfc  idraadji  tha  gnatcr  portwn 
of  li»  aesakm  of  Vufianmrt  bw-paaaad  ataajr, 
and  the  measoM  of  refonn  wMdt  the  Com- 
miasioners  were  appointed  to  aoggeit  has  not 
■memo,  the  ligbtt  nor  ia  there  anjr  STmptom  of; 
-ptogiiBsa  in  tlM  wock.  It  was  too  doty  of 
Ibe    Commiflsienara  to  have   matarfd  nieir 


Tha  consequence  is,  that  another  Tear  must 
paaa away  Defaroanydtiog  oan  be  done  to  im- 
prom  the  administration  of  jns^e  in  the 
SaperioT  Courts,  and' Ana  to  arrest  the  deeilne 
of  business,  which  has  been  proceeding  with 
an.  accelerated  pac^  and  the  end  of  which  it  ia 
not  diffictt  to  propheay.  LooIk  at  the  Court 
Papars  for  the  next  Temi,  aa  they  appear  to- 
day in  another  eoltunn,  and  compare  them 
with  the  papers  fbr  the  Trinitr  Term  of  six 
man  a^o,  and  the  decline  will  be  startling. 
It  ia  imposaibls  to  nustake  tha  causa  of  it. 
Soitora  psafar  tiw  rough  jostiea  of  the  Oonnty 
C^nrta  to  Itn  more  pcvxeot  jostSce  of  ^e 
Superior  Courts,  ti^uoh  can  only  be  attained 
by  a  hazardous  journey  through  the  pitiidls  of 
▼0&.  XTiz.  vo.  ftas. 


pleading,  with  the  risk  of  indefinite  delay, 
through  difficulties  that  dismay  the  hardiest, 
and  at  a  cost  which  they  deem  to  be  more 
than  the  article  is  wordi  after  they  hare 
obtained  it. 

The  Commission  was  appointed  to  arrest 
thia  process  of  decay,  by  adapting  the  practice 
of  the  Superior  Courts  to  tne  new  needs  of 
sodety,  to  the  advanced  intelligence  of  the 
times,  and  to  the  rivalry  to  which  they  have 
been  aubiected.  It  was  understood  that,  as 
soon  aa  ParUament  assembled,  the  suggestions 
of  the  Commission  would  be  submitted  to  it, 
and  at  once  passed  into  a  law,  with  the  aid  of 
the  whole  power  of  the  Government.  Par- 
liament has  been  sitting  nearly  three  months, 
and  the  Commission  has  done  nothing. 

'Wherefore  is  it  so  ?  Is  it  idleness,  or  want 
of  unanimity,  or  are  interests  at  their  dirty 
work  again  i  Or  is  the  Commission  anotiier 
sham  set  up  to  deceive  with  a  pretence  of 
reform,  without  any  purpose  of  effecting  it  i 
To  whom  does  the  blame  attach— for  there 
is  grave  cause  for  blame  somewhere  —  to 
the  membera  at  the  Coan^aioB,  or  to  the 
Government  ?  These  questions  the  public  and 
the  Profaaaiaa  have  a  li^  to  pot^  and,  on 
behalf  of  the  latter,  whose  interests  are  de- 
pendant upon  the  adoption  of  a  speedy  and 
entir*  lofenn  of  the  Superior  Courts, 'so  as  to 
bring  baclc  the  bnanoast  Aat  is  fleeting  from 
them,  we  shall  not  cease  week  by  mek  to 
repeat  them,  until  an  answer  it  given  that 
shall  be  satisfactory,  both  as  to  what  is  to  be 
done  and  the  time  for  doing  it. 


report  in  time  for  legislation  dnring  thia 

aion.    That  dnty  they  have  utterly  negfeeted.ito  the  interesU  of  those  who  nrfe'the'^Law 


TO  THE  RBSCITE. 
It  is  as  we  had  (eared.  From  some  onunona 
observations  in  oar  eoataraperary;  the  Liffid 
Observer,  which  speaks  on  this  matter  the 
views  of  the  Law  Institution,  the  County 
Courts  Bill  is  in  danger  in  the  Commoas.  We 
have  no  doubt  ttat  effitrts  will  be  made  to 
strangle  it  there,  unless  the  Profession  in  the 
provinces  come  to  the  rasou^  by  an  immediate 
request  by  each  one  to  his  own  membsrs  to 
give  it  his  stipportf. 

At  first  it  may  appear  strange  that  a  mear 
sore,  which  has  for  ita  object  the  securing  to 
the  Profession  a  jnst  remuneration  in  the 
County  Courts,  instead  of  the  insulting  fees 
now  given  to  them,  should  hare  the  hostility 
of  any  portion  of  the  Profession.  Bnt  when 
the  reason  for  it  is  seen,  wonder  will  cease.  If 
the  Attorneys  receive  liberal  costs  fbr  actions 
in  the  County  Courts,  of  course  they  will 
bring  them  there  instead  of  in  tin  Stiperior 
Courts,  where  they  must  share  their  fees  with 
an  agent.  Henoe  thia  provision,  so  advan- 
tageous to  onehalf  of  the  Profeasionin  London 
and  to  erery  Attunwy'  in^  tha  eoantiy,  wUl-  be 
injurious  to  afewgreatagencybousea  in  Lon- 
don t  henea  the  hostiTity  to  the  Bill  new  be- 
fore the  Commons ;  hence  the  ominous-  article 
of  our  contemporary;  hence  the  impending 
danger,  which  it  beho«ea  the  thousand*  whom 
the  BUlMrill  benefit  to  avert  by  immediate 
and  energetic  efforts.  They  must  remem- 
ber that  in  this,  as  in  so  many  other 
matters  of  rital  moment,  the  interests  of  the 
ProfestBOP  in  tfas  ootmtvy  ate  directly  opposed 


Institution ;  and  therefore  not  only  can  they 
expect  no  help  from  that  qnarter,  but  they 
must  count  upon  poritire  opposition,  open  or 
corert.  The  Profession  must  rely  npon  itself 
alensh  and  we  repeat  to  all  who  desire  to  secure 
fair  proifeaaional  feesfbr  business  in  the  County 
Cotwts,  that  Aey  shoadd  forthwith  peiaonally 
request  their  representatires  to  support  tka 
BiU,  ___^ 

DELIVERING'  BKtEFS; 
lis  the  Court  of  Common  Plea*  at  Guildhall, 
on  Monday  last,  before  Mr;  JastioeTAi.voCBD, 
the  foDowing  occurrence  is  reported  :■ 

At  the  aittiac  of  the  Coat  this  Btoming,  wbsn  (be 
iktkmm  m  tha listms  oalled  tat,  the  connsd  ea> 


gaeed  for  the  plaintiff  stated  that  their  briefs  had 
only  been  delivered  late  on  Sattutiav  night,  and  they 
were  not  therefcre  prepared  to  proceed  with  the  tiialt 
The  other  oases  in  the  list  were  then  called  on  sac. 
ceaaiTelj,  but  though  counsel  appeared,  neither  the 
attorneys  nor  witnesses  were  present,  and  the  result 
was  that  they  were  all  struck  out,  and  the  Court  rose 
at  ten  o'doek. 

Mr.  Justice  TALionao  observed  that  the  modectt 
ptsctioe  of  withholding  the  deUvery  of  bii^  to 
counsel  until  the  eveof  the  trial  was  a  great  evil,  and 
there  could  now  be  no  excuse  for  it  on  the  mund  of 
the  presaare  of  business.  The  remedy  woud  be  fin 
some  pnbUc-spirited  clieat  to  bring  an  aotion  foa 
negligence  agunst  the  attorney  who  had  negleotsd  to 
inatmot  ooonsel,  and  had  tiieieby  occasbned  him 
the  expense  of  having  bis  cause  struck  out 

Again : — 

On  aatnwhy  two  or  thrse  oaoses  were  in-  Uka 
manner  struck  out  (as  we  stated  in  our  report)  in 
oonseqnenoe  of  the  sbaence  at  Wegtminster  HaU  af 
the  counsel  engaged  in  them.    On  that  occasion. 

The  Lord  Chief  Justice  observed  Aat  clients  had 
only  ftemaelves  to  blame  for  tiio  oviL  Theta  wo* 
eouisd  of  the  highest  rsak  sad  reputation  in  Oa 
imofession  in  ooDtinaal  attendance  on  that  court,  aad. 
whose  personal  attention  to  their  cases  could  always 
be  relied  upon,  yet  parties  and  their  attorneys  wonla 
insist  upon  retaining  other  counsel,  and  mn  the  ridt 
of  their  being  able  to  attead,  and  the  rasnit  ma 
«sry  great  loss  of  pablio  time  and  vary  gnat  saganse 
loaojtDrs. 

It  is  not  the  first  Mme  that  we  ham  had 
eoeasioD  to  diieet  tha  attentioa  of  oar  readew 
to  tlHs  sidijeeki  It  ia  nadonbtadly  a  great 
nwleet  of  dnty  oathe  pari  of  att  attorney  t^ 
dday  the  ddivery  of  his  bsief  aatil  the  day  o( 
the  ttial,  for  it  is  impoeaiUe  that  Counsel  caa 
girw  it  due  preparation,  and  we  have  litda 
doubt  that,  fat  any  damage  thence  resultingi 
the  disnt  would  hare  a-  remedy  againat  hia 
attorney  in  an  action  for  nagUgehoe. 

There  is  another  evil  of  scarcely  inferiiur 
magnitude — the  amploymeafc  o£  Counael  who 
hare  so  much  to  do,  and.  so-many  coarta  to 
attend,  that  their  presence  at  the  trial  oaanot 
be  calculated  upon.  As  was  truly  obserred 
by  ibe  Lord  Cbibv  Justice,  there  are  abun- 
dance of  rery  able  and  competent  Counael 
who  regularly  attend  each  court,  and  r^ 
would  conduct  the  case  as  ablr  as  eithar 
of  two  or  three  great  men  wnom  it  is 
the  fitshion  to  prefer  merely  because  every 
body  employs  them.  The  attorneys  may  rely 
upon  it  that  they  will  best  consult  the  true  in* 
terest  of  their  clients  by  breaking  through  diia 
trranny  of  custom,  and'giring  their  briefa  to 
the  men  who  are  rtyvla  raMendaots  at  the 
court  in  which  the  cause  is  to  be  tried,  instsad 
of  lavishing  them  upon  those  who  are  already 
so  overburdened  that  neither  their  presents -nor 
their  mastery  of  the  case  can  be  relied  upon. 


A  WARNING. 

Wb  are  requested  to  direct  the  particul&r 
attention  of  our  readers  to  a  case  entitled 
Bidsdale  r.  Lauttmr,  reported  from  Ijie  C.  P. 
at  p.  77.  It  was  an  application  for  the 
discharge  of  a  prisoner  for  debt,  under  certain 
circumstances  stated  in  an  affidavit  made  by 
the  prisoner  and  one  GEORaE  Hbthbrimo- 
TON,  who  was  styled  "liis  agent."  Fortu- 
nately, the  Court  directed  an  inquiry  into  the 
facts  BO  alleged,  and  it  turned  out  that  they 
were  untrue,  tlpon  receiving  the  report  <a 
the  Masta*  to  this  effect,  the  Court  purposely 
applied  to  the  counsel  who  had  moved  upon 
the  affidavits,  for  the  name  of  the  attorney  who 
had  instructed  him.  It  was  stated  that  tHe 
name  indorsed  npon  the  brief  was  "H.  J. 
Hbmbbby."  We  do  not  here  repeat  the 
particular  facts  of  the  case,  referring  the  cnrions 
reader  to  the  report  for  them ;  bnt  the  applica- 
tion now  made  was,  that  Hbmbbby  should 
be  orderetl  to  pay  all  the  costs,  upon  whiith 
Sir  J.  Jbrvis  said,  "That  will  be  ordered;  of 
course.  But  had  you  not  better  movf,  as  a  »(• 
stantive  motion,  that  Hbmbbby  be  struck  off 
the  rolls  ?  Meanwhile  I  will  consider  with  Hay 
brothers  how  Hbthebington  may  be  in- 
dicted for  peijury,  for,  as  far  as  I  can  do  it,  it 
shall  be  done." 
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Now  it  would  appear  that  the  real  attorney, 
Hbmbkrt,  whoae  name  is  on  the  brief, 
had  no  concern,  in  fact,  with  the  matter. 
Hethbbington,  who  styles  himself  the  pri- 
aoner's  "  agent,"  probably  concocted  the  affi- 
davit, being  a  sham  lawyer  to  whom  the  real 
lawyer  had  lent  his  name.  By  so  doing, 
HxMBBRY  has  made  himself  responsible  for 
the  acts  of  the  sham  lawyer,  and  will  probably 
be  struck  off  the  rolls.  His  punishment 
although  severe,  will  not  be  undeserved.  It 
would,  indeed,  be  desirable  if  a  similar  penalty 
were  always  to  follow  a  similar  practice,  and  if  the 
attorney  who  lends  his  name  to  a  sham  lawyer, 
for  any  purpose,  or  under  any  pretence  of  b«ng 
bis  clerk,  were  deprived  of  the  privilege  be  is 
abusing.  We  have  thus  prominently  noticed 
this  case,  in  the  hope  that  it  will  operate  as  a 
warning  to  those  who  have  done,  or  who  may 
be  tempted  to  do,  as  Hbmbbry  did,  remind- 
ing them  that  they  are  responsible  for  the  acta 
of  the  sham  lawyer,  and  that  the  Courts  are 
resolved  to  try  what  severity  will  do  to  pnt  a 
etop  to  a  system  which  is  bringing  disgrace 
apon  the  Profession. 

If  at  the  Central  Criminal  Court,  in  the 
Insolvent  and  Bankrupt  Courts,  and  in  the 
Criminal  Courts  at  Ute  Assixes  and  Quarter 
Sessions,  there  were  no  real  Lawyers  degraded 
enough  to  lend  or  sell  their  names  to  Sham 
Lawyers  for  use  upon  their  briefs,  the  latter  must 
cease  to  exist  in  these  their  most  profttable  fields 
of  enterprise ;  and  now  that  it  is  known  that  the 
Courts  will  shew  no  mercy  to  an  Attorney 
proved  to  be  guilty  of  the  practice^  and  that 
ne  will  be  responsible  for  the  misconduct  of 
bis  representative,  we  trust  that  no  false  delieaey 
on  the  part  of  the  respectable  members  of  the 
Fhifession  will  prevent  them  from  sifting  and 
eicpasing  every  caae  of  the  kind  that  may  come 
under  their  notice. 


the  example,  has  been  labouring  zealously  and 
successfully,  although  it  has  not  accomplished 
so  much  as  the  others.  Once  let  the  arrears  be 
swept  away,  and  eveiy  Term  made  to  do  its  own 
work,  not  only  will  there  be  less  labour  for  the 
Judges,  the  counsel,  and  the  attorneys,  but  the 
increased  speed  of  justice,  and  the  diminished 
costs  and  vexation  of  which  delay  was  the 
most  painAil  source,  will  cerUunly  increase  the 
amount  of  law,  and  thus  bring  a  much 
greater  value  of  legitimate  business  to  the 
Uwyers  than  was  that  of  the  ill^timate 
profits  arising  from  justice  delayed  and  suits 
protracted.  Lord  Campbell  will  doubtless 
induce  many  a  suitor,  who  would  have  sub- 
mitted to  wrong  rather  than  incur  the  lingering 
vexation  of  an  appeal  to  the  law  for  redress,  to 
demand  justice  where  he  is  sure  of  finding  it, 
could  he  but  secure  a  hearing,  from  the  judge* 
of  Westminster  Hall. 


INDUSTRIOUS  LORD  CAMPBELL. 
Ix>RD  Campbsll's  industry  is  amazing.    He 
manifestly  loves  work  for  its  own  sake.    He 
'  is  Uioroughly  a  man  of   business:   patient, 
pains-taking, — never  wearied ;  bending  all  his 
'  powers  to  his  task,  and  when  a  thing  is  to  be 
■  4one,  doing  it.    As  it  is  always,  the  spirit  of 
'  4he  Chief  Justice  has  inspired  those  about 
torn,  nneonacionsly  perhaps   to  themselvea, 
'-bat  obvious  in  the  results.    Agreatly  in- 
~  creased  activity  is  perceptible  at  Weatminster. 
"■Lord  Campbell  will  not  permit  of  postpone- 
vments  in  deference  to  the  convenience  of  two 
•or  three  leaders.     If  Counsel  are  not  ready 
when  the  case  is  called,  it  is  struck  oat  of  the 
list,  unless  very  good  reasons  for  delay  are 
ahewn.    Then  he  inll  not  reserve  a  jadgment 
for  consideration,  unless  there  is  really  some 
doobtful  point  to  consider;    but   immediate 
judgment  is  pronounced  more  frequently  than 
it  used  to  be.    Lastiy,  when  the  Court  has 
taken    time  to   consider,  judgment   is   not 
delayed  Term  after  Term,  but  usually  given 
during  the  same  Termor  the  sittings  after; 
and  even  in  the    most   difficult  oases  it  is 
not  delayed  beyond  the  following  Term.  When 
it  is  remembered  that  these  judgments   are 
jJways  written — that  many  of  them  are  long 
and  learned  reviews  of  the  course  of  decision 
upon  the  subject  to  which  they  relate,  as  the 
leader  of  the  reports  here  will  donbtiess  have 
aoticed,  some  estimate  will  be  formed  of  the 
amount  of  labour  which  Lord  Campbbll 
must  expend  in  the  performance  of  his  o£Soe, 
and  of  tiie  industrious  nights  that  must  suc- 
ceed his  laborioos  days. 

And  the  results  are  visible  in  the  greater 
activity  of  all  the  courts,  which  have  caught 
bis  spirit  and  reduced  the  arrears  enormously. 
During  the  last  Term,  the  Crown  Paper  was 
'  cleared  bff,  for  the  first  time  within  legal 
memory ;  and  all  the  other  papers  were  re- 
duced  to  the  smallest  dimensions  ever  known. 
It  is  not  improbable  that  the  close  of  the  next 
Term  may  witness  the  phenomenon  of  "  no  ar- 
rears" in  die  a  B.  and  C.P.  The  Ex.,  following 
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iay«ri>I  VcliBnunt 

PUBLIC  BUSINESS  THANSACTED. 

BILU   BIAD  A  FiaST  Tim. 

Mmidaf.Utti  19. 
Woodt,  f&wsts,  Jte.— Kew  Fonit  Smi  Bamonl,  ko. 

Hmndof,  Xof  S. 
Britidi  White  Hening  TUbmj. 

BILLS  BKAD  A  SXCOND  TIHB. 
Awtoy,  Hag  is. 
Co*lwUpp«n  (Fort  of  London) . 

Tkmndat,  Mof  It. 
Stamp  DntiM,  Inlaad  (oonmtaance). 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  RBAD  A  TBTRD  TIMB  AND  PASSBV. 

Xondof,  Uag  19. 
IBdlind  BaSiray,  extnaian  of  time 
Tork,  ITmrawUo,  tx.  Bidlwaj  (Wert  Dnhut  Bmndi) 
T»w  Vile  BaUiray  ud  Dock. 

T»ttdaf,  Jfogr  30. 
Beet  LucuUre  Beflwi^. 

ntmdof,  Xaj/  21. 
Ohoiler  Wetenrorb 
Ibetern  Union  BailwOT 
Hdtabunh  Benl  A^jttm  for  the  iBMoa 
UTtipou  Soou,  &o. 

SaSSIONAL  rmlMTBD  PAPBRS. 
Fer.  Kamb. 

161.  Oiutome  end  Post  OSee  Dntiee  (India)— Flptn 
6S.  Loeel  Aele-B«M(«e  of  the  Adminatj 
MC  Oooaty  of  HanOudoB— Bepoit  of  B.  Week,  Seq. 
29S,  Oiutoin*  Dntiee— Aooonnt 
2S0.  Ksn— Betarne 

Sae.  Committee  of  Seleotion— B^th  Baport 
S7S.  Idolatrr  (India) — Oopiea  of  Oommnnioationa 
1SS.  BiDa— Hainhaalt  FOrait  (aa  amended  hj  the  Beleet 

Committee) 
187.     —     Seqaeatration  ofBenslcae 
197.     —     Friaona  (aootland)  (amended) 
807.     —     Wooda,  Foreata,  Ao. 
811.     —     Kew  Foreet  Deer  Bemonl,  Ac. 
311.     —     Stamp  Dntiee  (Inland)  Oontinnaase 
MS.     —     Colodal  PlopCTtj'  Qnalifloation 

800.  —     Onnpowder    Stone    (Ureipool)    Xzaanttoii 

Popeel 
806.     —     Eedeaiaatiaal  Titlae  Aaaomption  (amended) 
Coort  of  Boaae — nirtfaer  Oomnondenoe 
IBI.    OnatiHna  Dntiee,  &o.  (8ootland)-^&aaoimla 
181.    Vorthani  Ijahttionaee     *hatnnt  of  Aeoonnia 
288.    XetrapdiaBoada— Twant/JUth  Bepoctof  Coamia- 

aionen 
Oomiot  DIaelpline  and  Tnuqaitatton— Farther  Oocn- 

apondanee 
Ml  Sogar,  Ao^Tabnlai  Batnn 
187.  Soiar,  Ae. — Aooonnt 
MC.  dAe-atnet  BaTina  Bank,  DnbHn— Batam 

801.  Captain  Gnham  Moon    Copy  of  Letter 
801.  Acta  of  Pariiaaunt— Beton 

801.  Poor  Belief— Betom 
SIS.  BailwaTa— Batorn 

Oif*  of  Good  Hope  (Vaal  mi  Onogn  BlfSi^— Ootrc- 
apnniofle  ^ 

HOUSE  OF  LORDS. 

BOTAL  COimiSSIOK. 

Thvbsdat,  May  22.— This  aftsraoon  the  Roral 
Aaent  was  ^ven  by  commission  (the  royal  oom- 
miisionerB  beiiu;  the  Iiord  Chanodlor,  the  Bad  of 
Carliile,  and  the  Eari  of  Minto)  to  the  Ezebeqner 
BiUs  Bill,  the  Indemniu  Bill.  Heatboote's  Dirorae 
Bill,  and  twenty-four  other  private  BiUs. 

AOMnnSTRATION   OP  CRIMINAL  JUSTICB. 

Their  lordship  then  went  into  committee  upon 
the  Administiation  of  Criminal  Jostioe  Impiore- 
ment  Bill  and  the  Prevention  of  Offences  Bill. 

Lord  Campbbli.  stated  that  tiiese  Bills  extended 
to  Ireland ;  and  he  had  received  a  letter  from  Lord 
Chief  Jostioe  Cleric,  of  ScotUnd,  leqoestiac  that  a 
part  of  their  prorisiona  mwht  be  extended  to  Scot- 
land. .  He  (Lord  Campbell)  shonld  be  most  wDling 
to  fdlow  his  advice;  but,  aa  only  a  part  of  the  pro- 


visions were  applioable  toSootlaad,  hei 

tliat  a  separate  Bill  shonld  be  introdnced  for  that 

purpose.      He  wonld  ather  intndooe  it  !''"'«»"'. 

or  if  the  Lord  _  Adroeate  introdnced  it,  lie  wonU 

lend  hii  best  siaistance  te  carry  it  through  Paiiia- 

ment. 

The  Bnis  passed  thronghoommittee  without  oppe- 
ntion.  ______ 

HOUSE  OF  COMMONS. 
Dtrrr  on  attobnbts  A)iit  soucrroBS*  cx»- 

TiPiOATaa. 
Thubsdat,  May  22. — ^Loid  R.  Qbostbhob.— I 
bes  to  state  that  it  is  not  my  intmtioii  Ukaa  iiiiiniin 
to  bring  on  the  motion  of  whidi  I  have  given  notiea 
for  the  repeal  of  the  attomeya'  and  mXk&ai^  biiiimI 
certificate  doty,  bat  I  shall  bring  it  fiinrard  as  i 
as  possible  slur  Whitsuntide. 


NEW  STATUTES. 

14  TioroBiA,   A.D.  18&1. 
O  tUa  neoid  of  LesUationoa^the  StatataaerpnaUeal 
ntilitT.  an  giren  at  length.    Oi  the  otham  an  ahatfaot  oc 
tlie  titlea  only  an  preaented.] 

Cap.  IX. 
An  Act  for  raising  the  sun  of  seveBtsen  milttaas 
seven  hundred  and  fifty-six  thousand  six  Inmdred 
pounds  of  Exchequer  Bills,  for  the  aervioe  of  tiK 
year  1851.  May  20. 18SI. 

Cap.  X. 
An  Act  to  indemnify  such  persons  in  die  Uailed 
Kingdom  as  luve  omitted  to  qualify  Ihrnisiiliii 
for  oflioes  and  employments,  aad  te  extiod  tiK 
time  limited  for  those  purposes  respectiTdy. 

May  20,  I8SI. 
The  annual  Indemnity  Aet. 
CAP.  XI. 
An  Act  for  the  better  Proteotiaa  of  PMsas  u^tar 
the  Care  and  Control  of  others  as  AppiButtuesar 
Servants ;  and  to  enable  the  Ouirdians  and  Over- 
seers of  the  Poor  to  institute  and  coodoet  Pco- 
seeatwns  in  oertain  Csses.        May  20, 1851. 
Whenas  it  is  expedient  to  make  pcoviaoa  tar  &• 
better  protection  of  peraoni  who  are  under  tte  ene 
and  control  of  others  as  apprenticea  or  serraato:  bs 
it  therefore  enacted  by  the  Qneea's  most  exoeBit 
Mi^esty,  by  and  with  the  advice  and  ooosent  at  Ihs 
Lords  Spintaal  and  Temporal,  and  Comauin^  in 
this  present  PKUament  assemUed,  aad  by  Am 
aathorify  of  the  jame, 

I.  Ptnon$riftumforntgUeti»ft»nffhiiMKti- 
tciy/ood  to  iq^trenttet*  or  etrxmU,  or  munmUlf 
a$iauliing  them,  guUlg  ef  «  MJsttnMsaep.— 4Wt 
where  the  master  a  mistress  of  any  peisoa  shall  he 
legally  liable  to  provide  for  audi  penon,  as  aa  a^ 
prentioe  or  as  a  aerrant,  necessary  food,  rinthing, « 
lodging,  and  shall  wilfolly  and  without  lawfol  oxeasa 
remae  or  neglect  to  provide  the  same,  or  where  tiw 
master  or  mistress  oi  say  snck  peisoa  shall  uriaw- 
fhllyand  malidonsly  assault  audi  peraon  whateby 
the  life  of  such  penon  diaU  be  endangered,  or  tiie 
healtii  of  such  penon  shall  have  been  or  skall  faa 
likely  to  be  permanently  iiqund,  aach  aaaater  «r 
mistress  shall  be  guilty  of  a  tauademaenar,  and  bdag 
convicted  thereof,  shall  be  liable  to  be  impriaoaaC 
with  (NT  without  hard  labour,  in  the  oommon  gaol  ar 
House  of  Cairection,  for  any  tana  not  oceeeAsg 
three  yean. 

2.  Oxfo  ^f  prottetitkm.-^n»t  the  eoala  and  aa- 
penses  of  the  prosecution  of  any  such  niiailiwiiaiM 
ss  aforesaid  may  be  allowed  and  ordned  by&s 
court  before  whuA  the  indietBieDt  shall  be  tml,  ia 
Hke  manner  as  tiie  costs  of  the  praseoatiaB  in  < 
s  of  misdeaieanor  under  the  Aet  of  tka  • 


year  of  the  leign  of  King  OeotCR  the  Poailfc,  ahaf 
sixty-four,  or  may  be  allowea  and  esdend  kr  Oe 


Onutof  Queen's  Bench,  in  case  the 
shall  have  been  removed  into  that  ooar^  to  be  paid 
by  tiie  treasurer  of  the  county  or  other  ofleav  iHt» 
would  have  been  HaUe  to  pay  under  tiM  aider  of  tba 
Court  in  which,  but  fbr  suoi  reaoval,  the  i 
ment  would  have  been  tried. 


3.  A  rtfiUttr  to  ie  kept  ^  ysmsf  i 
or  (oidi  at  wnwa/t  from  mtg  wtnkmut — Nut  it 
npentdtompmliomtoteemntitttrmrtmmirwdiu 
42  Om.  3,  e.  46,  Bwf  7  4-  8  Viet.  e.  101.— Ttet  Ike 
guardians  of  every  union,  and  of  every  aapaeaaa 
parish  oader  the  maaacemant  of  a  boaoid  of 
guardians,  and  the  overseen  of  every  poridi  not  ia 
union  or  under  the  nanagemeat  of  a  boaid  of 
guardiana,  shall  provide  and  keqt  a  book  or  booka. 
and  dnll  cause  to  be  realatesed  thareia  the  aaaac  af 
every  young  penon  under  tiie  age  of  i' 
shall  hereafter  be  hired  or  taken  as  a  ■ 
tiie  workhouse  of  such  union  at  parish,  tocethar 
with  the  several  other  particnlan  specifled  m  tiie 
schedule  hereunto  ann^ed ;  and  every  audi  t 
shall  be  signed  by  tlie  prerfding  dtairmaa  omF 
board  of  guardians  at  an  ordmary  meetiBg  T 
or  by  some  one  of  such  ovaneen;  provided  tiMt 
nothing  herein  contained  shall  be  taken  to  aaipaaeAa 
or  affect  the  obU^stion  to  keep  such  register  of  poor 
children  apprenticed  by  overseers  or  gnaidiaaa  aa  ia 
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■sqnind  hj  the  atetue  of  tha  foity-aeoond  yew  of  I 
Kmg  George  the  Third,  diapter  fortv-six,  and  the  ; 
ttetttte  of  the  dghth  ;eiur  of  Queen  Victoria,  chapter  ' 
one  hnndred  ana  one. 

4.  Yomtg  ptrtotu  hired  from  vorhhoMitt,  or 
tmmd  out  at  paiptr  Kppnntiee$,  to  be  vuUtd  juri- 
odieattif  tp  officer  rfgnariiaaa  or  otenem. — That 
iriiete  aaf  yonng  penon  under  the  age  of  nzteen 
■hall  hare  been  or  shall  be  hired  or  taken  as  a  aerrant 
from  the  workhouse  of  any  union  ot  parish,  or  shall 
haTe  been  or  (ball  be  boond  out  as  an  apprentice  by 
the  gnardiani  of  aayuaion,  or  the  guardians  orover- 
leets  of  any  parish,  it  shall  be  lawful  for  audi 
gnardiana  or  oveiaeen  nspectirely,  and  they  are 
hereby  required,  so  long  as  such  young  parson  shall 
be  under  the  age  of  sixteen,  and  shall  De  known  to 
fliem  to  reside  as  serrant  or  apprentioe  in  the  same 
•ervioa  into  wUeh  SDeli  young  panon  shall  have  so 
gone  as  •  serraot  ttona  such  worUion«e  or  as  such 
appicntioe  within  such  union  or  parish  respectiTely, 
or  within  five  miles  of  any  part  of  such  union  or 

rrish,  to  cause  the  reliering  officer,  or,  where  there 
no  reUering  officer,  then  some  other  officer  doly 
aathoifaed  for  Ute  purpose,  to  viiU  such  young  person 
at  ieaet  twice  in  every  year,  and  to  report  to  them  in 
writing  whether  he  bas  found  reason  to  beliere  that 
snch  young  person  is  not  supplied  with  necesaary 
food,  or  is  subjected  to  cmel  or  illegal  treatment  in 
•By  respect. 

5.  Ai  to ifoimg portout  Mrtd or  lotmd  temsittrt 
rmUbta  ml  ■  iiHaut/rom  tmioiu  orparUket. — 
ntat  where  any  young  person  under  the  age  of  six- 
teen ahall  hereafter  be  hired  or  taken  as  a  aerrant 
from  the  workhouse  of  any  union  or  puish,  or  shall 
be  bound  out  as  an  apprentioe  by  the  gnndians  of 
■oy  union,  or  by  the  guardians  or  orerasera  of  any 
parish,  and  (lie  reiidraee  of  the  aaaster  or  mistress 
shall  be  more  than  five  miles  from  any  part  of  snch 
anion  or  pariah,  then  a  written  notice  of  suoh  hiring, 
taking,  or  binding,  specifying  the  name  and  age  of 
the  apprentice  or  serant,  aiM  tha  naaae,  deacrii^n, 
and  icddenoe  of  aoch  maatar  or  mistreaa,  shall  be 
fiirthwith  sent  from  each  guardians  or  oTeteeers  to 
the  nardiana  or  oieraears  of  the  union  or  parish  in 
wUA  auch  master  or  mistress  shall  reside ;  and 
therenpon  it  shall  become  the  duty  of  sndi  last-men- 
^ooed  guardians  or  oreneera  to  cause  the  particu* 
llMW  contained  in  such  notice  to  be  registered  in  some 
^Otik  or  books,  to  be  prorided  by  them  for  the  ur- 
{ow,  to^etiter  with  the  name  of  tha  union  or  pariah 
aim  which  andi  notiae  ahaU  have  bean  receired; 
«id  weh  laat-mentioiied  guardiana  or  oreraeen  ahaU 
«MMe  soeh  young  person  to  be  visited  as  freonently 
and  in  the  same  manner  in  all  tespeets  M  if  such 
young  person  had  been  hired  or  taken  ih>m  their 
own  workhouse,  or  bad  been  bound  out  as  an  ap> 
ptwitioe  by  titemadTei. 

9.  Ouoriiant  and  overteert  atUhorixed  and  rt- 
fmbroi  to  proteeutt  i»  etrtaim  eatet—Coilt  qf 
^rMtniMan.— That  where  any  complaint  ahall  be 
Made  of  an  ofTenoe  against  this  Act,  or  of  any  bodily 
Uny  inflicted  upon  any  poor  person  under  the  age 
M  nzteen  years,  for  wUdi  the  partr  committing  it 
is  liable  to  be  Indicted,  and  the  eircumatanoes  of 
wU^  offsnea  amount  in  point  of  law  to  a  felony  or 
aa  attempt  to  commit  a  felony,  or  an  assault  with 
intent  to  commit  a  felony,  and  two  joatioee  of  the 
peace  before  whom  the  examination  is  taken  shall 
certify  under  thdr  baoda  tint  they  deem  it  neoeaaary 
ftir  the  porpoaes  of  pubHe  justiee  that  the  ptoaecu- 
tioo  ahould  be  conducted  oy  the  guardians  of  the 
nakm  or  of  the  parish,  or  where  there  are  no 
■naiiliaiia  by  the  otaraeers  of  the  pariah,  in  which 
nie  a6tece  ahall  baTc  been  committed,  snch  guar- 
JHaas  «r  oreraeers,  as  the  case  may  be^  ahall,  upon 
MHOnal  serriee  «  soeh  certiAeate  or  a  duplicate 
naNof  npon  the  dark  of  inch  guardians,  or  upon 
mif  one  of  aadi  oreraeers,  conduct  tha  proeecotioD, 
ana  ahall  pay  the  coats  reasonably  and  properW  in. 
cnned  by  them  thereb  (ao  fer  as  the  aame  shall  not 
be  aflowad  to  them  nader  any  order  of  the  court  try- 
Ingtiie  faidiotmcnt,  or  of  the  Orart  of  Queen's  Bench), 
««it  of  the  coounoB  fund  of  the  union,  or  out  of  the 
finds  in  tha  hands  of  the  guardians  or  oreraeers  (as 
tiie  ease  may  be)  of  snch  parish. 

7.  JiuHetempowtr»dloUmdo9eretffieer<ifguar- 
iiant  or  ok  ovtreeer  to  pro$*«tUe.—TbMt  in  the 
oaae  of  a  mUoo  or  parish  under  a  board  of  gnudiana 
the  dark  or  some  other  officer  of  snch  tuion  or 
pariah,  and  in  the  ease  of  a  parish  not  under  a  board 
of  guardians  one  of  the  OTorseers  thereof,  may,  if 
•aoB  two  justices  of  the  peace  befcne  whom  the 
coamination  is  taken  shall  deem  it  necessary  for  the 
pnrpoees  of  public  iostioe  and  shall  certify  as  herein- 
OeCore  mennooed,  he  bound  over  toprosecute. 

8.  Tnttrpretation  qf  termi.  —  That  the  words 
■«' goardians,"  "union,"  "oreraeera,"  "justice  of 
tlte  peace,"  "officer,"  "poor,"  "parish,"  and 
"workhouse,"  used  in  this  Act,  Bhall  be  construed 
in  like  manner  as  in  the  Act  of  the  fifth  year  of  the 
cdgn  of  King  William  the  Fourth,  chapter  aevonty' 
aix. 

9.  JBfffli<q/'ylc<.— That  this  Act  shall  extend  only 
to  Bngtand  and  Wales.  > 


SCHKDOLB. 

Form  qfJUgMer. 


'Swmmot 
Child. 


K«iidaBn 

oflUitci' 
or  Jliitraa. 


Woods  and  Forests. — The  Bill  brought  in  by 
Lord  Seymour  and  Mr.  Comewall  Lewis  to  make 
better  proTision  for  the  management  of  the  Woods, 
Forests,  and  land  Revenues  of  the  Crown,  and  for 
the  direction  of  Public  Works  and  Buildings,  after 
redtiflg  various  Acts  referring  to  the  commission, 
says  that  it  is  expedient  thst  the  direction  of  her 
Muesty's  works  and  buildings,  and  snch  of  the' 
dunes  imposed  on  the  eoramfawoners  as  do  not  con- 
cern the  possesrions  and  land  revenues  of  ti>e  Crown 
should  be  separated  from  tha  management  of  such 
possessions  and  land  revenues.  The  person  who 
mav  be  First  Commissioner  of  her  Msjeste's  Woods 
ana  Forcsta,  &c.  from  the  passing  of  the  Act  wiU  be 
First  Commissioner  of  her  Miuestv's  Works  and 
Public  Buildings  under  this  Act,  and  the  other  com- 
misdoners  will  be  commissioners  by  the  style  of 
"  The  Commisdoners  of  her*  M^jeaty's  Woods, 
Foreds,  and  Land  Revennea."  TheCommiadoners 
of  Wooda,  &C.  under  this  Act  wHlperform  the  duties 
of  the  prcoent  Commissioners  of  Woods,  &c.  except 
as  othnwise  provided  by  the  Act.  The  powers  of 
mortgaging  under  4  &  &  Vict.  c.  40,  and  7  &  8  Vict, 
c  1,  win  be  exercised  only  for  disdiarging  existing 
diarges.  8o  mndi  of  the  10  Geo.  4,  c.  40,  and  2  & 
3  Wm.  4,  c  1,  as  relates  to  the  salary  of  the  First 
Commissioner  will  be  repeded.  The  Treasury  will 
be  enabled  to  assign  separate  duties  to  each  com- 
mlsdoner.  Her  M^esty's  prindpal  Secrdsries  of 
State,  and  the  Preddent  ana  Vice-Preaident  of  the 
Committee  of  Conncil,  will  be  ex  officio  Commis- 
doners of  Works  and  Pablic  Buildings.  The  ma- 
nagement of  the  royd  parks,  gardens,  &c  will 
devolve  upon  the  new  commission  nndianged.  The 
salaries  and  expenses  of  the  department  of  Works 
are  proposed  to  be  provided  for  by  Parliament. 


THE  MAGISTRATE, 

AXn  FABOOHIAL  AST)  KVSICtPU,  LAWTBB. 
AoAiK  the  reports  of  caaea  relating  to  paroohid, 
mnnidpd,  and  magiatratea'  eourta  Uw  have  been 
very  numerous  and  interesting. 

The  question  as  to  theJhwyenV  reeidtnct  under 
the  Semoval  Act  has  been  mooted  in  three  casrs. 
In  Ref.  V.  UaMB),  17  Law  T.  90,  the  facts  were, 
that  a  wife  and  diildren  had  redded  In  the  parish 
for  ten  years ;  but  during  the  lad  two  yean  the 
husband  had  been  absent  bom  her,  having  gone  to 
America.  She  had  reodved  a  letter  from  him  aince 
his  arrivd  in  America,  and  was  expecting  aaaiatance 
from  him  to  enable  her  to  join  him  there.  Was  this 
absence  of  the  husband  a  breach  of  residence  ?  It 
wss  argued  that,  according  to  the  maxim,  ubi  uxor 
Hi  doitui,  there  was  no  snch  breach,  the  reddence 
of  the  husband  bdng  by  construction  of  law  with 
the  wife.  But  die  Court  held  otherwise.  The  foots 
shewed  no  aidanw  reverleiidi,  but  the  contrary. 
He  bad  tranafdied  bis  domicile  to  America.  In 
lUff.  V.  SMaobiflon'eum'Oriltf,  17  Law  T.  90, 
the  question  wu  whether  relief  reedved  by  parents 
on  account  of  their  children  is  relief  reedved  by  the 
diildren  within  the  proviso  in  sec.  1  of  the  Re- 
movals Act,  which  exempts  firom  the  caknlation  of 
time  the  period  during  which  the  psnper  shall  be 
recddng  relief  from  any  parish.  The  Court  held  that 
the  cUldren  were  in  reodpt  of  this  rdief,  and, 
consequently  thd,  inasmnch  as  they  bad  not  re- 
dded five  years,  tUta  deducting  the  time  daring 
which  the  relief  was  given,  they  were  removeable. 
In  Sef.  V.  7%t  Hhabitantt  cf  (MdeeoU,  17  Law 
T.  93,  the  point  dedded  was,  that  a  removd  under 
a  vdid  order  was  a  breach  of  reddence,  even  though 
the  absence  from  theparish  was  for  a  few  boars  only. 
The  pauper  in  this  case  had  been  removed  under  an 
order,  bat  dlowed  to  return  on  the  same  day,  and  to 
continue  to  reside  under  an  agreement  iMl^een  the 
officers  of  both  parishes  that  he  should  be  mdO' 
tdned  at  the  expense  of  the  parish  on  whom  the 
order  had  been  made.  Bat,  nevertheleas,  be  was 
deemed  to  have  been  thus  pot  legally  out  of  tbe  parish 
"  There  waa,"  said  Lord  Campbell,  "a  period  of 
time,  during  which  he  had  cnaed  to  reside  in  the 
removing  pariah,  and  during  which  he  had  no  power 
to  return,  and  the  duration  o/tkit  period  eannot  be 
tttien  into  contideration." 
Tbe  Imnatie  Pat^ere  Act  baa  prodaced  another 
In  Stg.  T.  MaMaiUo  qfPriut  Sutton,  17 


Law  T.  91,  it  was  dedded,  thd  sec.  5  of  12  &  13 
Vict.  c.  103,  which  provides  that  the  costs  of  lunatie 
poor,  immoveable,  ahdl  be  borne  by  the  common 
fund  of  the  union,  ia  applicable  to  unions  under 
GUbert's  Ad. 

In  a  case  (fieg.  v.  St.  George'i,  Bbmm^wrg,  17 
Law  T.  92)  relating  to  a  sdtlement  by  apprentice- 
ship, it  waa  decided  thd  a  dngle  police  magiatrate 
in  the  metropolis  had  aathority  to  make  a  vdid 
allowance  of  .'a  parish  indenture  of  apprentieeahip, 
under  aec.  3  of  3  &  4  Wm.  4,  c.  63. 

S*g.  V.  Dah,  17  Law  T.  91,  was  a  point  of 
practice.  A  writ  id.  fa.  npon  a  recognizance  of 
the  peace  waa  adjudged  to  be  good,  although  it- 
deacribed  the  juatioea  only  by  the  initid  letters  of 
thnr  Christian  names. 

He  law  of  Higkieayt  occupied  the  Court  in  S*f. 
r.  Charleiworlh,  17  Law  T.  91.  A  public  turnpike- 
road  waa  croaaed  by  tram-roads  leading  to  cod  pitk 
For  many  yeara  it  bad  been  the  pnctice,  as  freaa 
pita  were  opened,  to  make  freah  tram-ways  acroat 
the  road,  letting  them  into  a  groove  in  the  road,  so 
that  the  highest  part  of  the  tram  was  on  a  level 
with  the  road.  The  Turnpike  Act  gave  the  trudeea 
power  to  gnnt  licences  for  these  tram-roads.  Under 
these  drcumstanoes,  were  they  anobstmction  ?  The 
Q.B.  held  them  to  be  so.  Bat  then  it  was  con- 
tended thst  the  road  had  been  dedicated  to  the  pub- 
lic by  the  owner  of  the  pits,  with  a  reeereetion  of 
a  right  to  make  tram-waya  over  it.  But  the  Q.B. 
also  held  that  thia  codd  not  be ;  so  large  a  reserva- 
tion as  a  generd  right  to  make  as  many  tram-way* 
as  he  plened  was  inconaiatent  with  a  dedication  to 
the  pablic.  It  waa  intimated  that  the  indictment 
could  not  have  been  mdntained  if  tbe  truatees  had 
licenaed  under  their  power. 

It  will  be  obaerved  thd  in  Be  Jamee  Edmond- 
son  (17  Law  T.  93),  it  was  dedded^  that  judiees  are 
limited  in  their  power  to  aaaess  compensation  to ' 
land  owners  under  the  Lands  Clauses  Act,  to^^siir 
montkt  from  the  time  when  the  matter  of  tlie  com- 
pUint  arose,  tbe  11th  aec.  of  11  &  12  Vict.  c.  43, 
bdng  hdd  to  extend  to  thdr  jnriadiotion  under  that. 
Ad. 

There  ia  alao  a  point  in  CWmimi/  Imp  to  be 
noted.  In  Stg.  v.  Pococi  (17  Law  T.  91),  » 
coroner's  inquisition  charged  defendants  with  bein|(' 
tmsteesofatumpike-rood,  and  that  it  wasthdrdnty 
to  eontrad  for  its  reparation,  bat  they  neglected  to 
do  so,  whereby  a  cart  went  into  a  hole  and  the' 
deceased  was  killed.  It  was  hdd  that  the  indictment; 
did  not  disdosa  a  sufficient  duty  to  make  tbe  n^lect  - 
of  it  criminaL  "Tbe  cases  dted,"  sdd  Lord 
Campbell,  "  aliew  a  persona/  duty,  the  negled  of 
which  baa  directly  caosed  death.  But  how  do 
those  caaea  apply  to  tmsteea  of  a  highway  ?  How 
can  it  be  add  .at  thdr  omission  to  raise  a  rate,  or 
contract  for  tne  reparation  of  tbe  road,  directly- 
cauaea  death  ?  If  ao,  the  sarveyor*  or  inbabitants- 
of  the  pariah  would  be  equdly  guilty  of  man-- 
alaug^ter,  for  the  law  ceata  upon  them  the  duty  of  • 
keeping  the  roads  ia  repair."  And  Erle,  J.  thu*. 
defined  the  nature  of  the  dntiea  that  made  tho 
liid>ility.  "In  all  tbe  caaea  of  indictmenta  for- 
manslaughter,  where  the  death  has  been  occadoned 
by  the  omisdon  to  discbarge  a  dnty,  it  will  bo 
found  that  the  duty  feai  one  connected  urith  l{fk,  to 
that  the  onfmary  eomequtncei  qf  neglecting  it 
would  be  death."  This  is  a  very  usefd  definition  to 
be  borne  in  the  memory. 

Lasdy,  in  the  case  of  Jtatt  v.  ParHnton  (17 
Law  T.  94),  an  order  bad  been  made  by  two  jna- 
tioes  for  payment  of  a  diareh>nte  on  the  6tb 
May.  On  the  following  day  a  minute  of  the 
order  was  served,  and  he  still  refused  to  pay.  AN 
formd  order  and  warrant  of  distreaa  were  theif 
drawn  up,  and  dated  6th  May.  The  former  order 
waa  filed  at  tbe  Midinmmer  Seaaions,  and  tbe  dis- 
treaa warrant  executed  in  October  following.  Oiv 
thia  an  action  of  treapass  waa  brought,  but  the 
joaticea  were  held  to  be  protected  by  the  Jostioea^ 
Protection  Act,  11  &  12  Vict.  c.  44,  a.  1,  thnc 
being  then  acting  within  thdr  juriadictioo,  dthoogh 
they  had  not  followed  the  very  worda  of  the  Act. 
E.  W.  C. 

Liberal  Compensation. — On  the  pasaing  of 
the  Mnmdpd  Reform  Bill,  the  then  town-derk  of 
this  borough  (Mr.  T.  Burbidge)  was  dismissed  from 
his  office,  and  Mr.  S.  Stone  elected  in  his  stead. 
Mr.  Burbidge  sent  in  a  cldm  of  28,000/.  for  loss  of 
office,  but  tne  new  corporation  refused  to  allow  him 
anything,  alleging  against  him  serious  charges  of 
miscondnct  whilst  in  office.  He  then  appealed  to 
the  Lords  of  the  Treasury,  and  on  Monday  lad  thO 
inhabitants  were  astounded  d  learning  that  thdr 
lordsUps  b%d  awarded  him  compensation  amounting 
to  889/.  a  year  for  life,  together  with  the  aman. 
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•tBDontiiig  to  many  (hoimnds  of  pounds. — Lineoln 

'Mbw  Maoistsates.  —  On  Wednesday  lait, 
JMminl  Meodi,  JesUi  Glenergss,  and  Aldenon 
Hodson,  esq.  took  tbe  oath  as  magistrates  for  the 
bMoogfa  of  Devoopert. 

■FusoNS  or  6«BAT  BarrAiN.— Tbe  sixteenth 
lip  Bit  of  the  inspectors  appointed  to  visit  the  dif- 
finnt  prisons  of  Great  Britain,  has  just  been  pre- 
sented to  both  Houses  of  Parliament,  by  command 
rf  her  Majesty.  The  report  refers  to  the  northern 
and  eastern  districts.  Mr.  F.  Hill,  the  inspector, 
states  that  efforts  bad  been  made  to  introduce  naeftil 
Ubonr  into  tbe  prisons,  and  enlarged  provisions  bad 
been  made  for  instinction  in  reamng  and  writing  at 
aareral  prisons.  If  the  principle  of  nsing  eadi 
inrison  solely  for  the  confinement  of  male  or  of  female 
iwiaonan  was  adopted,  be  supposes  that,  with  a 
slif ht  modification  of  the  law,  upwards  of  fourteen 
miaons  might  be  at  once  wholly  given  up.  The 
cDfficolty  of  guarding  against  escapes  of  prisoners 
employed  in  agpcultore  is  reported  to  hare  been 
greatly  over-estimated.  The  number  of  prisoners 
in  the  district  in  1850  was  less  by  235  than  in  1849, 
bat  the  number  of  prisoners  in  confinement  at  the 
«hd  of  18S0  was  considerably  greater  thati  at  the 
«bd  of  1M9. 

Tb%    SnTENOTABY    UaSISTBATI    FOR    LlTBA- 

FOOL.— We  understand  that  Mr.  Mansfield,  who 
fimnerly  was  attached  to  this  drouit,  has  accepted 
tin  office  rendered  vaoant  by  the  death  of  Mr.  Rush- 
ton,  at  a  salary  of  1,000/.  per  annum.  The  learned 
gentleman  has  been  warmly  recommended  by  Barons 
nrke  and  Alderson,  and  several  of  the  other  judges. 
It  is  the  intention  to  have  two  courts,  one  of  which 
*U1  be  presided  over  by  the  honorary  magistiacy. — 
Unerpool  Btmulard. 

DtimnmoN  or  Paxtpekism. — A  return  made  by 
t]ieFoor-Law  Board  to  Parliament  of  t]»  cart  of  the 
in-door  and  out-door  relief  of  the  poor  in  607  unions 
tmd.  parishes  in  England  and  Wales,  for  the  half-year 
ended  at  Lady-day  htst,  has  jost  been  printed.  This 
tetnm  shews  that  the  total  cost  of  the  relief  of  the 
poor  for  the  last  half-year  amounted  to  1,679;,429/. 
being  a  deorease  of  140.433/.  or  7-7  per  cent,  as 
compared  with  the  cost  of  relief  for  the  correspond- 
ing half-year  in  1849-50. 


that  an  order  made  after  the  lapse  of  six  months  was 
bad. 

In  Seff.  r.  Tht  Londoii  and  Nortk-Wmttm 
RttUwtni  Con^fiatty,  17  Law  T.  92,  tite  Q.  B.  re- 
fused to  issue  a  peremptory  writ  of  mimiamm, 
commanding  the  company  to  parehase  lands,  and 
complete  their  line,  where  they  had  neglected  to  do 
so  in  time  to  avail  themselves  of  their  compulsory 
power;  tbe  Court  balding  that  a  numdanaa  wiU 
not  go  to  command  an  impossibility,  even  although 
that  impossibility  bad  been  produced  by  tbe  ladus 
of  the  defendant.       

WINDING  UP. 

Tbe  liabtltties  of  a  company  were  disputed  in 
Bx  parte  Jamet,  17  Law  T.  88.  The  provisional 
committee,  on  behalf  and  for  the  purposes  of  the 
company,  took  a  lease  of  offices  for  twenty-one 
years,  determinable  at  seven  or  fonrtean  yean,  and 
tbe  trostees  executed  it  by  the  direction  of  tbe  com- 
mittee. There  was  a  subscribers' agreement.  One 
of  the  trustees  bad  paid  moneys  en  aeaouot  of  rent 
since  tbe  dissolution  of  tbe  eonmany ;  and  ftir  these 
he  claimed  to  prove  agaimt  it.  Bat  ^^-Chaneeller 
BntrcB  held  ttiat  Ote  company  was  not  liable,  as  it 
was  not  within  the  proeiHtmal  powers  and  duties 
of  the  committee  to  contract  for  a  continuing 
lease.  In|  Re  ne  Royal  Bank  iff  Atutralia,  17 
Law  T.  88.  tbe  Court  sanctioned  a  permission 
which  the  Master  had  given  to  certain  persons 
claiming  to  be  creditors  of  the  company  to  inspect 
certain  documents  of  the  company  in  the  possession 
of  the  official  manager. 

Tlie  first  ease  in  which  the  Csnrt  faa  fonaaRy 
confirmed  an  arrangement  made  by  the  Master  with  a 
contributory,  to  release  him  from  all  Airther  liability, 
on  payment  of  a  certain  sum,  is  that  of  Re  the  In- 
deptndeni  Anuranee  Company,  17  Law  T.  89. 
This  arrangement  was  made  under  the  powers  given 
to  the  official  manager  by  sac.  88.         B.  W.  C. 


wfaenon  I  hare  erected  eertain  cottages,  pe^ 
of  Paney's-gardenB,  and  which  said  ]act>iaa»> 
tioned  hereditaments  were  oonreyed  to  me  bf 
indenturei,"  &c.  In  the  rear  of  the  that 
meaeoages  was  a  piece  of  frediold  land,  iriadi 
was  ineinded  in  the  eoDTeysnee  Blinded  t»} 
but  the  only  cottage  to  which  the  words  woe 
applicahle  was  built  npon  some  leasehold  bod 
adjoiniuft  which  came  to  the  testator  at  a  dif- 
ferent tune  and  by  a  different  coBrejMH, 
Eblb,  J.  well  expressed  tbe  opimosi  of  the 
Ckrart : — "  Tliere  is  a  perfectly  clou-  intantHm 
to  pass  freehold  land  oehind  tbe  three  mei* 
suages  in  North-street,  which  was  included  ia 
the  conveyance  of  September,  1804.  ITiitii 
a  true  demonstration  of  the  land  behind  the 
three  houses,  which  was  acquired  by  the 
testator  at  the  same  time  as  those  three  bonsea. 
Then  there  ia  a  false  demonstration,  'whereon 
I  hmtt  ereeted  certain  cottages ;'  but  that  Sdae 
demonstration  would  neither  iunder  tbe  .Mip 
of  freehold  land  from  passing  nnder  Am  de> 
vise,  nor  will  it  operate  to  pass  the  leasehdd 
land,  to  which  all  the  other  words  of  Uie  dnte 
are  wholly  inapplicable." 


JDINT-STOCK  COMPANfES' 
JOURNAL. 


LAW 


"ba  ConselidaBen  Aots,  if  they  hove  imrnensely 
alltawriatBd  private  Acts,  and  dmrinisbed  the  cost 
Of  procuring  tiiera,  have  certainly  oooasioned  more 
IMgatiao  than  any  other  statutes  passed  within  om- 
nuanbranee.  Scarssly  a  number  of  the  Law 
%iias  issues  without  one  or  more  reporta  of  cases 
dieiAed  apen  their  oonstmctian,  espeeially  of  tbe 
iMDds  Chases  and  Railways  Clauses  Acts.  In  the 
Moood  edition  of  COs'»  ComoKdation  Aett,  tbe 
derided  oases  are  ceUeoted,  and  ooonpy  some  thirty 
or  Arty  closely-printed  pages,  tbe  produce  of  four 
]psan  only !  And  ytt  tbey  appear  to  be  as  ftr  as 
«Nr  flwrn  being  settled  by  judicial  interpretation. 
A^ain,  we  have  to  note  two  reports  upon  these 
y°*w-  In  The  Bml  and  Weit-India  Doett  and 
Mn^m^mn,  Sre.  Qm^my  y.  Omttte,  17  Low  T. 
86,  the  68th  section  of  the  Lands  Cktnses  Act  was 
mestioned,  whether  the  oampenaation  there  given 
tto  owners  and  occupiers  of  land  extends  to  conte- 

rttial  iiqary,  as  where  a  shop  was  so  affected  by 
proximity  of  the  railway  that  the  oustomere  were 
driven  in  another  direction.     The  Court  bdow  bad 
EJfi!?  *"  iDJmotion  to  restrain  proceedings  by  the 
i^)ared  party  against  the  company,  to  compel  them 
*  •?"!?*"  •  J*T  to  "ssess  compensation ;  but  the 
Irord  ChsncsBor,  on  appeal,  dissolved  the  hijune- 
tton,  boldiog  it  to  be  property  a  question  far  the 
Jiry,  OS  •<  I  can  see  no  reason  to  doubt,  if  tbe  de- 
fandant  has  in  (hot  sustained  damage  by  the  cause 
fee  has  aUeged,  be  is  a  person  entitled  to  compen- 
Mtion,  and  under  the  statute  he  is  entitled  to  have 
ftst  question  submitted  to  a  jury."     In  Re  Jama 
Btbmmutane,  17  Law  T.  93,  a  new  and  important 
point  was  raised.     An  order  was  made  by  justices 
to  assess  compensation  for  "  lands  taken  by  a  reil- 
WLj  eompany  under  as.  22  and  24  of  tiie  Lands 
UMses  Act.    By  that  Act  no  limit  of  time  is  im- 
pesad  within  which  such  an  order  may  be  made 
But  tiie  11th  section  of  the  11  &  12  Vict.  c.  43, 
wacts,  that  in  alt  cases  where  no  time  is   limited 
™e  Act  relating  to  each  particular  case  for 
making   any    complaint,    &c.     to   justices,   such 
complaut,  &c.  shall  be  made  wiUiin  six  calendar 
months  "from  the  time  when  tbe  matter  of  such 
ejni^nt,  &o.  arose."     The  question  now  was, 
whsAw  this  piovisian  applied  to  the  powen  given 
te  jastieas  udsr  tbe  above  section  of.the  Lands 
^AM,«UMiae<t.B.  heldtlMt«  didto.vA 


PEXmONS.  ORVBRS,  MEETmOS,  AP- 
POINTMENTS. CALLS,  Ac 

[Anaonnced,  issued,  and  made,  daring  the  post  week.^ 
Banxm  Inn  Ompaqr.— CsH  on  all  tte  oontributoriM  of 

21.  per  share,  on  Ma^  26.    Xindarsley. 
Xoiuion  and  BinOn^um  Stttfuttn,  and  JhrOampton,  Da. 

nnrfiy,  LtmmingUm,  amd  Warwielc  SaUmag  Campmm^— 

C»n  of  K.  4i.  on  all  oontrilnitorlee  who  hare  not  pidd  np 

tkat  ram,  on  Iby  80.    Btnot. 


REAL  PROPERTY   LAWYER 
AND  CONVEYANCER. 


Several  decisions  of  interest  are  to  be  noted 
by  onr  readers  engaged  in  this  branch  of  the 
law. 

Probably  they  will  remefnber  the  remark, 
able  ease  of  Cuttt  v.  Sahnon,  16  Law  T.  502, 
relating  to  tbe  purchase  by  a  solicitor  of  his 
client's  interest  m  some  property.  This  case 
has  come  agun  before  the  Court  in  Cutta  v. 
Salmon,  17  Law  T.  87,  and  Vice-Cajancellor 
Brdcb  distinctly  laid  it  down,  that  wher»  the 
queetion  was  whether  a  subsequMit  confirma- 
tion or  acquiescence  by  the  dieatwaa  reqmsite 
toaeeure  the  soliotor's  title,  that  aequiescenee 
must  be  "plain  and  Strang"  in  order  to 
entitle  him  to  claim  specific  performance.  This 
case  confirms  tbe  general  opinion  as  to  the 
danger  of  any  purchase  by  a  solicitor  of  pro- 
per^ from  his  client. 

Another  caae  on  the  construction  of  a  tutll, 
is  fhat  of  PMhs  v.  Evans,   17  Law  T.  67. 

A.  bequeathed  her  personal  estate  in  trast  for 

B.  for  life,  with  remainder  to  her  niece  C.  tor 
life,  with  Kmitatione  to  C.'a  diikben.  and,  m 
default  of  children,  to  another  nieae  D.  ftn-  tiie, 
and  widi  limitatioM  to  her  children,  and  in 
the  event  o(  C.  and  D.  dying  without  having 
had  a  child,  in  trust  for  the  personal  repre- 
sentatives or  next  of  kin  of  testatrix's  late 
father.  C.  and  D.  did  die  without  children. 
Who  were  the  next  of  kin  of  the  father,  in- 
tended by  the  will :  thoee  who  mere  such  at  tie 
death  of  tie  testatrix,  or  those  who  were  such 
Ai  tie  deatioftie  tenant  for  life  f  It  was  held 
to  pass  to  the  former.  Another  toiU  case  is 
Doe  dem.  Parsey  v.  Hemming,  17  Law  T.  69. 
A,  devised  to  B.  hie  hsirs  and  assigns  for  ever, 
"all  those  three  several  freehold  messuages  in 
N.etreet,  togednr  with  the  piece  of  freehold 
groond  in  the  rear  of  the  said  messuages 


Qturta. 

PRACTICE. 
Wiu.  any  of  -your  eonaspoodests  iflftni  me 
whether  it  is  tbe  practice  for  a  veador  to  nUn 
deeds  that  have  t>e«i  enrolled  punaant  to  Adt  of 
Parliament,  audi  as  baigains  taoA  sales,  dee^fbr 
barring  entails,  Ac.  where  they  rdate  onW  ta  to 
land  sold  >  Evan  if  such  imeia  be  nnniMiaifl  rf 
record  (which  at  least  seems  doubtful),  and  the  paik 
chaser,  thereibre,  on  asooont  of  the  deorion  in  ()■•. 
bellt.  CampMl,  not  entitled  to  atteatad  eoftoaf 
them,  when  letaioed  as  relating  to  otiisr  piufli 
of  the  vendor,  it  does  not  seem  reaaoaaUette  Ike 
vendor  sboidd  refine  to  give  them  up  aiorpiy  heesBM 
they  ne  of  record,  wlien  tluy  do  not  leiate  toetet 
pn^wrty.  Sfa'  B.  Buaden  (Vendor  sad  Poeh. 
11  edit  p.  476)  says,  '^In  some  oaaes  a  iiaiihw 
can  obtam  attested  oopiesof  instramoitaon  laaosl,* 
aa  where  the  vender  Biooarea  an  attested  eopy  of  « 
instmment  on  reoord  for  ttie  purpose  ofcxamaaUsn 
with  the  abstract,  "thepor^aaeriaofcoaneealitM 
to  it  osi  the  completion  of  tbe  parehase."      H.J. 


COUNTING  FOLIOS. 
Wiu.  your  correspondent,  C.  H.,  in  last  wnsir'i 
Law  Tiues,  or  any  other  of  your  aubscnben,  ban 
tbe  goodness  to  inform  the  ^fesaion,  whetlur  iiH 
registrar's  certificate  on  deeds  relatisg  to  lands  ia 
luddleaex  and  YorkAbe,  of  the  mislialsw  sf 
memorials  thereof,  should  or  should  not  be  iadadad 
in  the  numlrar  of  folios  contained  in  the  deed;  aid 
whether  (as  in  tlie  case  of  figures)  there  he  aof 
decision,  dictum,  or  publislied  opinmi  on  the  sab. 
jcct?  I  have  made  repeated  inqniiiaa  of  diffacsnt 
members  of  the  Profession,  as  to  their  poetiBa  an 
the  point,  but  I  could  never  obtain  any  man  astiih 
fsetory  anawor  than  that,  for  cantion'a  sake,  Ot^ 
included  the  cettifioate  in  the  counting. 

_^_^     A  SvBacmi^ 

CONDITIONS  OP  SALE. 
A  OLntn  called  upon  me  this  asomiin.  In  ssi  aij 
opinion  of  certain  eonditians  of  sale.  Oae  of  thsai 
was  to  tiw  effect  that  the  conveyance  WH  to  be  |S»> 
pared  by  the  vendor's  sidioitor,  at  tbe  ezpenaa  to  tki 
parahaaer  of  71.  7s.,  exehiaive  of  atampa.  KUd  i 
be  allowed,  thnngb  the  medinm  of  your  joinaaC  a» 
ask  whether  such  a  stipulation  does  not  asaoT  of 
the  unprofessional?  Ineedaeaiady  add.  tbatIaA> 
viaed  my  cUent  to  have  nothing  to  do  witii  tbe  aslfc 
.  London,  22nd  May,  1861.  &.  H. 


Nearly  20,000f.  wordi  of  land  has  just  beeo«> 
cnred  fin-  tbe  Birmingham  Freehdd  Land  Society. 
This  win.  make  nearly  800  freeholds,  in  additioa  tt 
tbe  945  previously  made  by  this  society,  or  a  total 
of  more  than  1,7(10 1  "Hiese  purebases  famish  oa- 
other  proof  of  the  immense  power  of  anodatiaD. 


REGISTRATION  OF  DEEDS. 
TO  THE  BorroB  orrna  law  roam. 
SiB, — I  observe  you  say  in  your  paper  of  the  M 
inst.  that  tbe  principle  of  regiftntion  u  ofpivutil  by 
experience,  and  yon  refer  to  the  address  of  &a 
Yorkshire  Solicitors  as  proof  of  your  assertion.  B>tl 
see  in  that  address  (page  48  of  the  3rd  of  May), 
under  the  fourth  bead  thereof,  those  gentlemen  par- 
tieuUrly  refer  to  the  difficulties  and  objectasM 
attendant  on  registration  of  depotit  of  dteda.  Now, 
I  consider  that  an  obfeetion  to  tbe  prineipie  ot  iltn 
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■wmii.  and,  ms  in  mr  pneUoe  I  find  inrtmnf  «f 
jMOiif  qnite  u  numooiM  atmlUht  othtr  iatimuti 
^itMtgtpui  <ojr«/il«-,  IboldittobesmottcMm- 
miyarf  of  that  prmeipfe;  and  thote  olqectioos  and 
*»^l«i»«i  cniKht  to  be  Temored  or  deared  np  before 
tin  piomoten  of  tiie  maanre  can  justly  appeal  to 
mntrimet  ia  that  imparlMt  part  of  the  quaatioa. 

iotmyuM,  lam  nowboleaala  opponent  of  regia- 
(ntion.  I  bdiere,  in  nmi  fatttmett,  it  would  be 
bMMfioial;  but,  I  fear,  in  the  mq/ority,  it  would  be 
pnjadieial ;  and  espedally,  as  to  the  bensfidal 
pnciiee  of  oceniauU  dtpotit,  it  wo^,  bv  ehecking 
(ttat.  oramp  die  commaraal  dealings  of  the  country 
to  an  extent,  as  I  believe  moat  serious  to  contem- 
■jM».  I  see  Lord  Campbell  seems /or  Me  pretnt 
disposed  to  ditpeati  with  plans  aliogtiher  I  The 
■usiiiiifi  does  not  assume  a  rery  pnetical  shape. 
I  am,  Sir,  Toon,  &e.  F. 

Littlahampten,  May  21,  18S1. 


Ikcumbebed  ESTA.TI8. — ^We  may  state  that  it  is 
not  likdy  that  any  Bill  for  extending  the  duration 
of  the  incumbered  Estates  Commission  will  be  in- 
troduced in  the  present  session  of  IVrliament 
Shonid  such  a  measure  be  deemed  hereafter  ezpe- 
^ieiit,  there  will  be  ample  time  for  introdocin^  it  in 
tiie  next  session,  as  the  right  to  presMit  petitions 
Cor  sales  may  be  exercised  up  to  July,  WSti.  We 
nay  avail  ourselves  of  the  present  opportnnity  to 
contradict  a  report  drcnlated,  we  understand.  Ten 
feaeaSW  amongst  the  legal  profession  i  n  Ireland, 
Oiat  it  IS  Intei^ed  to  tnnsKr  the  commissioners' 
Jurisdiction  to  the  Irish  Court  of  Chancery.— Ofoie. 


THE    MEROAMTILE  LAWYER. 

A  DKCI8ION  of  considerable  importance  to 
mantifacturers  was  (pven  bv  the  Coart  of  Ex. 
in  the  ease  oi  HaOiwtU  v.  £a$tvQ»d,  17  Law 
T.  96.  The  question  vat,  whether  mules  used 
in  a  cotton  factory  are  Bxtnres  1  It  appears 
fhat  they  are  fixed,  some  by  means  of  screws 
to  wooden  fosteningp,  others  into  stones  with 
BK^ten  lead.  The  judgment  will  reward 
attentive  perusal,  as  it  is  a  learned  and  interest* 
log  ranew  of  the  law  of  disUeaa  as  it  relates 
to  fiztnres.  The  Conrt  decided  that  the 
machinery  was  not  distrainable,  one  reason 
bong,  mt  "  the  objeet  and  porpose  of  annexa- 
tion was  not  to  imprtne  the  tnheritance,  but  to 
render  the  machinery  steadier,  and  for  the 
more  seapwisnt  ws  of  the  tHheritanee."  This 
test  is  worth  committiBg  to  memory,  as  the 
prind^e  vrill  apply  to  ma^  other  cases. 

In  Be  Dawton.  17  Law  T.  100,  the  Court  of 
Bankruptcy  held,  that  where  an  insured  ship 
was  lost,  and  the  BMoranee  recoTered  b;f  the 
owner,  the  seamen  were  entitled  to  be  pud  in 
fbU  out  of  the  insurance  money. 

A  deputation  to  nqp  the  npaal  of  the  pressot  re- 
ceipt stamp  tax,  or  for  its  Tsdiietiaa  to  an  aniform 
lite  of  one  psony,  had  an  intaniew  on  Thursday 
with  the  Chsnoallor  of  Ae  Ezaheqner,  at  hia  oAaiBl 
nsidenoe.  The  depotatian  omsiatsd  of  Mr.  Bro- 
theston,  M.P.,  Mr.  Moffatt,  M.P.,  Messirs.  Brad- 
bury, Sdiofield,  Hackblock,  Sim,  and  Christy. 


COUNTY  COURTS. 

Thx  qaestion  has  at  length  been  raised  and  de- 
dded,  whether  sections  11, 12,  and  13  of  the  County 
Courts  Extension  Act  (13  &  14  Yict.  c.  61)  ex- 
tend to  the  case  of  a  judgment  on  demnmr.  Tt 
tamed  on  the  meaning  of  the  word  "  recover,"  in 
tiie  11th  section;  and  that  is,  said  Jervis,  C.J. 
"  what  the  pl^tiff  gets  in  the  action.  Here  he 
baa  got  a  farthing,  which  is  less  than  20/. ;  this, 
therefore,  is  an  action  of  covenant  in  a  Superior 
Coort,  in  which  the  plaintiff  has  recovered  leas 
than  201.  and  which  is  not  within  the  exceptions  in 
the  Act :  I  think,  therefoia,  he  is  tut  entitled  to 
costs."  The  Coort  would  not  decide  the  meaning 
of  the  word  "  verdict,"  in  the  12th  section,  but  in- 
timated a  doubt  whether  in  Study.  Siruitote, 
1  Cox,  Mao.  &  Herts,  it  wss  ri^tly  decided  to 
mean  a  verdict  on  issue  joined.  (Pl-ae  v.  Sfiire, 
17  I«wT.  96.) 

Another  new  and  intaretting  point  was  raised  in 
JO-ease  v.  Ommm,  17  Law  T.  97,  aamdy,  whetiier  a 
writ  of  trial  for  any  debt  or  demand  aot  exceeding 
Ml.  aii^t,  under  s.  17.  of  3  &  4  Wm.  4,  c  42, 
ba  directed  to  a  jadge  of  the  County  Court.  The 
statute  says  that  anoh  issue  may  iic  tiled  "  before 


the  sheriff  of  the  eoon^  where  the  aotion  is  bcoogbt, 
or  oKji  judge  of  sag  Court  qf  Beeord  for  the  reco- 
very of  debts  in  socli  county ;"  and  the  Coonty 
Courts  are  by  the  Aot  made  Conrts  of  Rscord. 
The  judges  diffiered  in  opinion  upon  the  question, 
PoixocK,  C.B.  and  Autnwoir,  B.  holcQng  fiiat 
the  writ  miriit  he  sent  to  the  County  Court  judges ; 
FAaKS  and  Platt,  BB.  holding  that  it  could  not. 
A  writ  of  error  will  probably  be  brought,  in  order 
to  procure  the  settlement  of  a  point  which  is  one 
of  great  practical  importance. 

But  here  we  may  direct  the  attention  of  the 
reader  to  a  remark  which  foil  from  AunaaoN,  B. 
and  with  which  Pabkx,  B.  saprassed  his  full  con- 
cnrrsnce,— that  if  a  writ  might  be  so  direetsd  to  a 
County  Court  judge,  he  would  be  bound  to  oon- 
duct  the  trial  according  to  the  rules  and  practice  of 
the  Superior  Courts,  and  not  according  to  those  of 
the  County  Conrts.  Thus,  be  must  have  a  fiiQ 
jury,  and  may  not  examine  the  parties,  &c. 

Another  case  upon  the  form  of  qffidavitt  in  a 
motion  for  a  lufgettion,  illustrates  the  extreme  care 
required  in  the  preparation  of  that  document.  The 
rule  is,  that  it  must  allege,  nith  ctrioMg  tmd 
preeuion,  that  pkiatiff  did  not,  at  the  time  of 
aatien  brought,  dwdl  mote  than  twenty  miles  from 
the  defendant.  Therefore,  where  it  stated  that 
plaintiff  at  the  time,  &c.  dwelt  at  Birmingham,  which 
is  within  twenty  miles  from  Wolverhampton,  the 
place  where  defendant  dwelt,  and  carried  on  bis 
business  at  the  time  this  aetion  was  commraiced,  it 
was  hdd  to  be  insufficient,  because,  as  Ai.»SB80ii,B. 
remarked,  "  How  can  you  say  that >*w»s  Wolver- 
hampton meludet  Wolverhampton."  '8m4  are  the 
verbal  quibblings  to  which  sensible  judges  are  eom- 
peUed,  by  the  practice  of  our  Courts,  to  condescend. 
(AMmymoia,  17  Law  T.  98.) 

The  tixlh  part  of  Cut,  Macrae,  andBerUltee 
Comdy  Ontrt  Caitt  ami  AppeaU,  including  /aso/- 
votes,  is  now  ready,  bringing  down  the  decisioas 
to  iniuy  Term  last  This  is  the  regular  aathm'- 
ised  series  of  Iteports  of  Coonty  Coarta  Cases. 

Thk  fallowing  orders  in  Council,  dated  BaeUngham 
Palace,  14thApril,  1851,  appeared  in  the  0aM«e  of 
Tuesday,  2»lh  April  last:— 

" That ftom  and  aiter  the  Slst  day  of  Majsl861, 
the  parishes  and  places  of  Rye,  Windielsea,  Broora- 
hill,  Icklesham,  Udimore,  Paasmarsh,  Iden,  Plsyden, 
Bast  Onldeford,  Becktey,  Nortbiam,  and  Brede,  now 
in  the  district  of  the  County  Court  of  Sussex,  holden 
at  Hastings,  shall  cease  to  be  within  tiie  district  of 
the  said  CMort  holden  at  Hastings,  and  shall  form  the 
district  of  a  County  Conrt  to  be  holden  at  Rye  afore- 
said ;  and  a  Coraty  Court  for  the  purposesof  the 
above-mentioned  Acts  shall  accordim^y,  from  and 
after  suc^  day.beheld  at  Rye  aforesaid,  by  thename 
of  the  'County  Coort  of  Sussex,  holden  at  Rye,' 
for  the  said  parishes  of  Uye,  Wmohebea,  Braemhill, 
Icklesham,  Udhnore,  Peasmarih,  Iden,  Playden, 
East  Gnldeford,  Beckley,  Northiam.  and  Brede. 

"And  that  firom  and  after  the  said  Sletdayof 
May,  the  parfAee  of  Brampton,  Castieeanock,  Com- 
i«w,  Cumwhitton,  Denton  Upper,  Denton  Nether, 
Farlam,  Hayinn,  IrtUngion,  Lanercost,  Walton, 
Bewcastie,  Stapleton,  and  Sealeby,  and  tiie  townships 
of  Hethersgill  and  KtrUinton  Middle,  now  m  the 
district  of  the  County  Court  of  Cumberimid,  holden 
at  Carlide,  shsll  cease  to  be  within  the  district  of 
the  said  Conrt  holden  at  Carlisle,  and  shall  ^erm  the 
district  of  a  County  Court,  to  be  holden  at  Biauiptue 
aforesaid,  and  a  County  Court  for  tiie  pnrroses  of 
the  above-mentioned  Acts  shall  sceordingly,  from  and 
after  such  day,  be  held  at  Brampton  aforesaid,  by 
the  name  of  the  'County  Court  of  Cnmberiand, 
holden  at  Bnmpton,'  for  the  parishes  of  Brampton, 
Castlecarmck,  Cmnrew,  Cumwhitton,  Denton  Upper, 
Denton  Nether,  Vsrlam,  Hayton,  Irthington,  I^ner- 
cost,  Walton,  Bewcastie,  Stapleton,  ScalebT,  aadtiie 
townships  of  HetitersgDl  and  KiriiUnton  Middle." 
Wtc.  L.  BATHvnar. 


tient  sum  for  the  purpose,  whisb  cartifioats  mil  ha« 
complete  authority  against  creditcvs. 


THE  LAWYER. 


ECCLESIASTICAL    LAWYER. 

SRanasTRATioN  .  of  BiM«ric»s.  —  The  Bill 
braogbt  in  by  Mr.  Frewen  and  Mr.  Child  to  anead 
the  law  idating  to  tiie  sequeabraiiaB  of  baasAcas  for 
debt,  slates  in  the  preaaafale,  that  whereas  in  many 


where  the  poiMirs  of  tin  Act  1  &  2  Viet.  c.  166, 

are  put  in  force,  and  also  in  other  cases  and  in  cases 


authorised  for  tiie  core  of  aods,  H  is  dcsiraUe  to 
provide  a  remedy.  The  Bill  proposes  that  in  oases 
of  seqneatimtion  of  benefices  tfce  bidiop  of  the  dio- 
cese shall  be  lequired  to  sat  aside  a  portion  of  the 
faiemne  «f  auch  bemfioe  sufficient  to  pmvide  forthe 
■sedfol  support  of  the  oure  «f«ails.  The  bishop 
mast«ivsa  oerii&eate of whtf  he  coaaidesaasoffi- 


EariTT  Practice. — It  appears  that  the  CoBXt 
will,  in  certain  circumstances,  interfere,  although 
reluctantiy,  witii  the  discretion  of  the  Masto. 
Thus,  in  Digby  v.  Boycott,  17  Law  T.  88,  aa 
agreaisant  for  the  purebaae  of  an  estate  was  da. 
dared  to  be  benafioial,  altiuMgh  tiie  Mastirikad 
certified  that  ifrvroold  not  he  so. 

In  Batter  v.  Loek,  17  Law  T.  89,  leavewai 
given  to  set  down  a  special  case  for  argument, 
under  Turner's  Aet,  a  married  woman  being  a 
party. 

Common  Law.— In  Aeraman  v.  HerMnum,  17 
Law  T.  90,  a  warrant  of  attorney  filed  withoot 
an  affidavit  of  the  time  of  its  execution  was  held 
to  be  null  and  void  against  creditors,  and  aiqr 
judgment  aignad  upon  it  is  a  nnllityalao.  The  ptas 
titioaar  will  make  a  carefol  note  «f  this. 

A  very  strange  matter  has  come  before  the  CSoaft 
in  the  case  of  DmnaUey  v.  Paris,  17  Law  T.  99. 
It  seems  that  there  has  been  some  irregularity  la 
the  issuing  of  writs  in  the  Writ-office ;  at  least,  so 
it  is  alleged  by  the  clerks  to  the  attorney,  who  hall 
been  charged  with  issuing  forged  ones;  but  tiie 
clerks  In  the  Writ-office  atoutiy  deny  it.  As  the 
matter  is  undergoing  investigadon,  we  refrain  fioQi 
remark  at  present. 

Bnfford  v.  Grmn,  17  Law  T.  99,  was  a  ^am- 
tion  at  catt*.  There  were  several  defSsndants,  who 
appeared  by  separate  attorneys,  and  obtained  a  ver» 
diet  Keneiwly.  It  waa  hdd  not  to  be  necessary  that 
all  diould  attend  the  taxation  of  costa,  or  that  Hif 
several  bills  ef  costs  dioold  be  taxed  at  the  snw 
time. 

We  trust  that,  ere  another  year  has  passed,  ^m- 
tiona  aa  to  the  oompetenoy  of  witnesses  will^ssase 
bo  arise,  by  the  abolitian  of  all  disabilities,  tbt 
case  of  Sardiug  v.  HodgUamn,  17  Law  T.  97, 
admirably  illustrates  the  absurdity  of  the  existimt 
practice.  The  plaintiff  was  a  trustee  under  a  wifi 
directing  him  to  sell  land  aad  divide  the  praoeedl 
among  the  tcstator'a  fomily.  The  title  was  by  asK. 
In  an  action  of  trespass  the  testator's  sen  was 
oalled  to  prove  actsof  owoerahip.  It  was  otqeetsd 
that  he  waa  interested,  inasnnach  as  the  proeesda  df 
this  very  land  belonged  to  him  in  part ;  bat  tiia 
Conrt  held  him  to  be  competent  under  Lord  Dan- 
man's  Act.  Here  we  see  tiie  part-owner  of  tite 
property  admitted  to  the  witness-box,  while  Ihe 
trustee,  who  has  no  beneficial  interest,  was  insd- 
missible  ;  yet  there  are  peiaons  who  would  piesuilB 
this  absurdity.  ___^^^___^_ 

LEGAL    INTELLIGENCE. 

AniiiaeioN  or  AmoaonTS  im  TaiNrrv  Taaii; 
1861.— The  periodical  list  pablished  by  tiia  laeosM. 
rated  Lmt  Society,  in  leferance  to  this  sulaeet,  hai 
appeared,  aad  ahews  tiie  undermentionsd  reaakso* 
Applications  to  be  admitted  to  practice  in  Kinity 
Term,  1851,  162 ;  notices  of  admisaon  in  Bssttt 
Term,  1831,  to  be  added  to  the  list  puzsasnt  to 
judge's  order  and  role  of  court,  9 ;  notices  ef  ad* 
mission  in  Trinity  Term,  to  be  added  to  tiie  list  pa*, 
snant  to  judge's  order,  6 ;  apnlisatums  to  theCaast 
for  the  taking  out  and  renewal  of  oectificatee  on  tta 
teatd^ofBasterTiMi,  10;  appUcationatoa  jadga 
at  chambersto  take  out  and  reaaw  ceitifieaiN  oa 
tiie  14tii  of  May,  1861,  21 ;  making  the  total  aaalber 
of  namee  set  down  in  the  present  lilt,  208;  wUlst 
in  that  pnUUied  for  Easter  Term  tbeae  amoaatet 
to23B. 

He  testimonial  ftrad  fbr  tiie  benefit  of  the  foady 
of  Mr.  Roshton,  tiie  late  stipendiary  magistrate,  has 
been  dosed.  The  total  amount  contributed  iBe,MOi^ 

AaaasT  or  Absconding  Dbbtoes. — The  Unt- 
poal  Onaidian  Society  have  been  vigMOUsly  foiioa<m 
up  the  needfol  measures  for  putting  a  stop  totia 
depredatioas  of  fraudulent  persons,  who  aimast  daBy 
leave  tiiis  country  (especiaUy  throagh  fositttiee  stf 
Liverpool)  with  property  belonging  to  creditors, 
whom  they  are  thus  most  seriously  iiquring.  The 
president,  secietery,  aad  solicitor  of  tiie  sodety  have 
been  in  London  for  some  days,  holding  conferences 
with  many  noblemen  (law  lords  and  others),  and 
with  memDen  of  the  House  of  Commons.  So 
diffieolty  oeourred  es  to  the  depository  of  the  ; 


whose  opinion  on  the  question  had  been  seogbt  by 
Govemmeot.  Should  his  lerdahip  find  the  diffi- 
cBltyTessovad,  tiie  BSa  proposed  by  tiae  Guaadiw 
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flttdetjr,  as  pnpared  by  their  solicitors  and  approved 
by  the  principal  law  aatborities  of  Liverpool,  may 
M  expected  to  receive  the  immediate  sanction  of 
the  Lmslatnre.  It  will  be  introduced  in  the  House 
of  Jjons  by  the  Earl  of  Harrowby,  who,  with  Lord 
Whamelifle,  Lord  Beaumont,  Mr.  Beckett,  M.P. 
for  Leeds,  and  oar  local  representatlTes,  have  taken 
t^  most  cordial  interest  in  its  success. — Liverpool 
llereury. 

Melancholt  Death  of  a  Solicitor. — At  ten 
o'dock  on  Tuesday  night,  the  police-constable  on 
daty  found,  in  the  garden  of  Mr.  Heal's  house,  62, 
Eu^n-square,  a  gentleman  tying  in  a  helpless  state, 
liaving  on  his  person  a  gold  watch  and  a  large 
amount  of  property.  The  police  without  delay  con> 
vmed  Uie  unfortunate  gentleman  to  the  St.  Pancras 
workhouse,  where  the  master  had  him  placed  in  a 
comfortable  bed  in  the  infirmary,  and  attended  him 
nntU  the  senior  and  junior  house-surgeons  arrived, 
tslio  exerted  all  ttteir  skill  to  save  his  lifo;  but  he 
Aed  in  a  state  of  insensibility  at  four  ydoek  the 
following  morning.  Upon  examining  his  papen,  it 
appealed  that  the  deceased  wu  Mr.  Cnarles  Foulkes, 
■oficitor,  of  Leicester,  aged  36,  and  that  be  had 
oome  to  town  to  consult,  on  some  law  busineas,  Mr, 
W.  Sanger,  of  Easez-eonrt,  Temide.  with  whom  he 
hmcfaed,  and  after  that  took  leave  of  him  in  appa- 
nnUy  the  best  health  and  spirits.  On  his  way  to 
die  Boston-sqnaie  station,  be  visited  another  friend 
near  the  souare;  and  after  partiiig  with  him,  was 
not  heard  of  until  he  was  found  by  the  police. 


PmoTBcnoN  TO  Apprbhticbs  and  ScktantSc 
—The  New  Act.— Yesterday  the  important  Act  of 
Buliament  whidi  received  the  royal  assent  on  Tues- 
day, for  the  better  protection  of  persons  under  the 
eare  and  control  of  others  as  apprentices  or  servants, 
and  to  enable  the  guardians  and  overseers  of  the  poor 
to  institute  and  conduct  prosecntion,  in  certain  cases, 
was  printed.  This  act.  which  resulted  fh>m  a  late 
OM*,  containa  nine  clauses,  and  is  now  in  fbroe.  It 
k  ptovided  that  penooa,  masten  or  mistreases,  re- 
fusing or  neglecting  to  supply  necessary  food  to 
Mprentkses  or  servants,  or  unlawfiilly  assaulting 
taem,  to  be  guilty  of  a  misdemeanor,  and  liable  to 
time  yean*  Imprisonment,  with  or  without  hard 
labonr.  The  coats  of  such  prosecntion  are  to  be 
•Uowed.  A  register  is  to  be  kept  of  young  persons 
nnder  sixteen,  hired  or  taken  as  servants  from  any 
WDTkhooae,  wiHi  ^zticnlars  as  prescribed  in  a  sche- 
dule annexed  to  the  Act.  Yonng  persons  who  are 
Und  from  workhousesj  or  bound  out  as  pauper-  ap- 
prenticea,  are  to  be  visited  twice  at  least  in  every 
rear,  and  the  offlcer  b  to  report  to  the  guardians, 
''in  writing,  whether  he  has  found  reason  to  believe 
tiiat  aocfa  young  person  is  not  supplied  with  necessary 
food,  or  is  subjected  to  cruel  or  illegal  treatment  in 
angr  respect."  Where  the  residence  is  more  than 
five  miles,  the  parties  are  to  be  visited  by  the  officers 
of  the  union  or  parish  in  which  Oey  reside.  The  act 
asthorixes  and  rei^atrea  parish  officers  to  prosecute 
in  cases  where  iiqury  has  been  inflicted  on  a  poor 
nerson  under  sixteen  years  old.  The  justices  are  to 
Und  over  parish  officers  to  prosecute,  and  the  costs 
of  pwaecutions  are  to  be  aUowed.  The  act  only 
•stends  to  England  and  Wales. 

Memeebs  op  the  Sblbct  CoMMrms  oir  the 
Ikcome  Tax,  to  be  nominated  by  Mr.  Hume  tiiis 
•miag:— Mr.  Hume,  Sir  C.  Wood,  Mr.  Horaman, 
Xr.  Harries,  Mr.  Labondiere,  Lord  Harry  Vane, 
Mr.  Diaradi,  Mr.  T.  Baring,  Mr.  Henley,  Mr.  Cob- 
den,  Mr.  F.  Peel,  Mr.  Roebuck,  Mr.  Ricardo,  Mr. 
Henry,  and  Mr.  Sdiolefield. 

Acts  op  Pauiamemt.— Among  the  Pariiamen- 
taty  papen  iasued,  is  a  statement  of  the  number  of 
cones  of  Acts  of  Parliament  and  volumes  of  Acts 
■old,  and  the  amoant  of  money  received  tiierefrom, 
oat  of  the  stock  of  Acts  of  Parliament  purchased 
from  Messrs.  O.  and  J.  Grieison,  on  the  expiration 
of  their  patent  for  printing  Acts  of  Parliament  in 
Irdand  to  the  31st  of  NIarch,  1851.  The  total 
number  of  Acts  disposed  of  is  14,240,  of  which 
3,014  wera  supplied  gratis  to  public  departmenta; 
and  the  total  number  of  volumes  162,  of  which  151 
ware  supplied  to  public  departments.  The  total 
value  of  the  whole  was  ilZl.  4s.  7}d.,  of  those  given 
•way  gratis  2161.  4s.  8d. 

-  Colonial  Pbopebty  Qoaupication.— Among 
flie  printed  Bills  issued  on  Monday  is  one  brought 
in  by  Mr.  Hutt,  the  object  of  wbion  is  to  make  pro- 
perty situate  in  any  colony  or  possession  of  Her 
Ifajesty  a  qualification  for  a  seat  in  Parliament. 


CORRESPONDENCE. 

TO  THE  EDITOR  OP  THE  LAW  TIMEa. 

Sib, — ^My  attention  has  been  directed  to  the  re- 
port in  your  last  publication,  of  the  proceedings  of 
the  annual  meeting  of  the  MetropoUtan  and  Pro- 
vincial LawAssodation  in  Lincoln's-inn-flelds,  on 
the  16th  ult.  in  which  I  am  represented  to  have 
stated,  in  reference  to  the  Registration  Bill,  that 
"  in  the  neighbourhood  of  Manchester  they  objected 
to  Ngiiteatton  altogether."    This,  however,  b  in- 


accurate.  My  statement  was,  that  "  in  Manchester 
the  Profession  generally  objetked  to  the  scheme  for 
registration  as  proposed  by  the  present  Bill,  and 
that  some  objected  to  registration  altogether."  I 
am  the  more  disposed  to  trouble  yon  with  this  cor- 
rection, fiom  the  drcumstanre  that  a  copy  of  the 
petition  to  the  House  of  Lords  against  the  scheme 
of  registration  as  set  forth  in  the  present  Bill,  from 
the  Manchester  Law  Asaodation — of  which  I  am  a 
member,  and  of  a  large  proportion  of  whose  mem- 
bers I  was  at  the  meeting  of  the  16th  ult.  a  repre- 
sentative— appears  in  the  same  number  of  the  Law 
Times,  and  in  the  article  immediately  preceding  the 
report  of  the  proceedings  at  the  meeting  in  question, 
and  to  obviate  the  apparent  inconsistency  between 
the  views  of  the  petitioners  (who  form  the  great 
majority  of  the  Profession  in  Manchester  and  the 
nd^bourtiood)  as  set  forth  in  the  petition,  and 
those  whidi  in  the  report  referred  to,  I  am  (under 
misapprehension)  represented  to  have  stated  them 
to  be.  I  shall  be  obliged  by  your  correcting  the 
error  in  your  next  publication  in  the  mode  you  may 
deem  most  efficadous. 

I  am.  Sir,  yours,  Ac. 
St.  James's-square,  Gbobob  Tboblet. 

Mandiester,  May2I,  1851. 


PROMOTIONS,  APPOINTMENTS, 

ETC. 
(Olarks  of  tb*  Peace  for  Conntiea,  dtlea,  and  Boronglia 
will  oUim  by  regularly  forwarding  the  nsmM  and  ad- 
driisai  of  all  aaw  HagutratM  who  may  quality.] 

The  Queen  has  been  pleased  to  giant  the  ^aee  of 
one  of  the  Lords  of  Session  in  Scotland  to  Duncan 
M'Neill.  esq.  Dean  of  Faculty,  in  the  room  of 
Joshua  Henry  Mackenxie,  esq.  resigned. 

The  Queen  has  been  pleased  to  appoint  John  Dal- 
rymple,  Jan.,  esq.,  to  be  lieutenant  and  sheriff 
priudpal  of  Ae  shire  of  Wigton,  in  the  room  of 
Bandotph  Earl  of  Galloway,  resigned. 

The  Lord  Chancellor  has  appointed  Henry  Whit- 
ford,  of  St.  Colomb,  in  the  county  Cornwall,  gent. ; 
James  Tree,  of  Woroester,  ^nt ;  and  William  Henry 
Atkinson,  of  Blandford,  in  the  county  of  Dorset, 
gent,  to  be  Masters  Extraordinary  in  the  High  Court 
of  Chancery 

V^lliam  ranter,  esq.  judge  of  the  County  Court 
of  Sussex,  has,  with  the  approval  of  the  Lord  Chan- 
cellor, been  pleased  to  appoint  George  Blade  Butler, 
of  Rye,  solidtor,  to  be  the  derk  of  the  County 
Court  IxMen  at  Rye. 

The  Right  Hon.  Sir  John  Jervis,  Lord  Chief  Jus- 
tice of  heir  Majesty's  Court  of  Common  Pleas,  has 
been  pleased  to  appoint  Edmund  Butter  Edwards, 
of  Pontypod,  in  the  county  of  Monmouth,  genUe- 
man,  to  be  one  of  the  perpetual  commissioners  for 
taking  the  acknowledgments  of  deeds  to  be  executed 
by  married  women  nnder  the  Act  passed  for  the 
abolition  of  fines  and  reooveries.  and  for  the  substi- 
talion  of  more  nmple  modes  of  aasniance,  in  and  for 
the  county  of  Monmouth. 

,  We  beheve  that  the  office  of  Clerk  of  the  Crown 
(vacant  by  the  present  Lord  Cottenham  taking  his 
•eat  in  the  Hoase  of  Peers)  is  to  be  filled  np  by  the 
appointment  of  Charles  John  l^ndal,  esq.  son  of  the 
late  Lord  Chief  Justice. 

CoitUiaSIOM  SIOXED  ET  THE  LoBD  LlECTENANT 

OP  Stappobdshibb. — ^The  Hon.  Henry  William 
George  Paget,  commonly  called  Lord  Paget,  to  be 
depu^-lientenant. 

The  Scotch  Judiciai.  and  Leoal  Appoint- 
ments.— ^Tbe  Summer  Session  of  the  Court  of 
Session  commenced  in  Edinburgh  on  Tuesday.  The 
judges,  as  usual,  breakfasted  with  the  Lord  Prea- 
dent,  and  afterwards  drove  in  thdr  private  carriages 
to  the  Parliament-house.  Tlie  first  division  was 
crowded  by  a  brilliant  assemblage  of  ladies  and  gen- 
tlemen, in  order  to  witness  the  ceremony  preliminary 
to  the  inauguration,  first  of  Mr.  Rutherthrd  as  one 
of  the  judges  of  the  Court,  in  room  of  Lord  Mon- 
crdff,  debased ;  second,  of  Mr.  Moncreiff  as  Lord 
Advocate ;  and  third,  of  Mr.  Cowan  as  Solidtor- 
General.  All  the  judges  were  Pjresent  except  Lord 
Dundrennan  and  Lord  Wood.  The  Lord  Prendent 
having  pronounced  a  feeEn^ealorium  upon  the  per- 
sonal and  professional  merits  of  ois  late  colleagues. 
Lord  Moncreiff,  deceased,  and  Lord  Mackenzie,  re- 
signed, Mr.  Rntherfiird,  Mr.  Moncreiff,  and  Mr. 
Cowan  then  entered  the  Court.  The  two  latter  pre- 
sented the  Lord  President  with  their  commissions, 
which  his  lordship  ordered  to  be  duly  recorded  by 
the  derk.  Mr.  Rutherfhrd  then  tendered  his 
letter  of  appointment  firom  her  Majesty,  which  was 
read  in  tilento,  all  present  standing  daring  the 
time.  This  was  followed  by  the  administration 
of  the  oaths  of  allegiance,  abjuration,  and 
fidelity  to  Mr.  Moncrdff  and  Mr.  Cowan,  who  then 

fmt  on  their  silk  gowns,  and  received  the  eongratn- 
ations  of  their  friends  in  and  around  the  bar.  Mr. 
Rutherford  then  retired  to  undergo  the  usual  proba- 
lation  of  hearing  two  cases  in  the  Outer  House.  The 
first  of  these  cases  Mr.  Rutherfnrd  heard  bende 
Lord  Murray.  The  hearing  occupied  about  three- 
quarters  of  an  hour;  and,  at  in  cwae,  Mr.  Rother- 


furd  returned  to  the  first  division,  accompanied  by 
Lord  Murray,  and  made  a  statement  of  the  case, 
with  the  judgment  which  he  thought  should  be  pro- 
nonnced  in  re^rd  to  it.  Thev  lordships  acqaioeei 
in  the  judgment,  when  Mr.  Rutherford  bowed  and 
left  the  Court  The  remainder  of  his  probation  it  t> 
be  concluded  this  dav  (Friday),  when  he  win  tAe 
his  seat  in  the  Outer  House.  It  was  intended  tint 
Mr.  M'Neill,  elevated  to  the  judgeship  vacant  by 
the  resignation  of  Lord  Mackenzie,  should  also  hrn 

E resented  his  letter  of  appointment,  but,  omtfta 
is  absence  in  the  country,  he  could  not  forwml  Us 
formal  acceptance  of  the  office  till  Monday.  Her, 
Majesty's  letter  of  appointment  had  not  cooie  to 
hand.  This  document  was  expected  to  arrivein  time, 
however,  to  enabh:  him  to  present  it  yesterday,  and  it 
was  intended  tint  be  and  Mr.  Rutherfnrd  ihoalil 
take  their  seats  at  the  same  time.  Mr.  Ruthetfiinl 
is  to  assume  the  title  of  Lord  Rutherford,  and  Mr. 
M'Neill  that  of  Lord  Cokrasay,  from  his  fiunily 
estate.  Lord  Colonsay  (says  the  ScoUwux]  is  to 
supply  the  vacancy  created  in  the  Court  of  Justiciary 
by  the  death  of  liord  Moncrieff ;  that  caoaed  by  the 
resignation  of  Lord  Mackenzie  having  been  filled  ip 
some  time  ago  by  Lord  Dundrennan.  Lord  Iniy  is 
to  take  the  plaoe  of  Lord  Mackenzie  in  the  first  dni- 
•ion,  and  Lord  Murray  that  of  Lord  Moncrieff  ii 
the  second  division  of  the  court  Tite  Vntg  Uml 
states  that  the  Faculty  of  Advocates  are  likdy  to 
dioose  for  Dean,  in  the  place  of  Lord  Cohmiiy, 
Mr.  Adam  Anderson.  This  learned  gentlemsa,  who 
will  thus  be  raised  to  the  head  of  the  Scottitk  Bsr, 
was  admitted  advocate  in  the  year  1818,  two  jeus 
after  hia  predecessor,  Mr.  M'Neill.  Mr.  Andenon 
filled  the  office  of  her  M^esty's  Solidtar-Gaefal 
for  Scodand  from  the  year  1842  (wfaeo  he  saoaedcd 
iit.  M'NdU.  who  became  Lord  Advocate  on  the 
death  of  Sir  William  Rae  in  October  of  that  yev), 
until  the  resignation  of  Sir  Robert  Ped's  cabnetin 
July  1846. 

COURT    PAPERS. 
Ooart  of  ^iMon's  Beaeh. 

TrlmUiTTm,  ISCI. 

CBOWK  PAPBR. 

Beg.  on  the  proaeootion  of  St.  Panorase.  thaOreneaof 

the  Poor  of  teeds,  ftom  Kiddleaez 
Reg.  t.  diaries  Carr,  from  Torkshira 
Re  aa  award  between  the  Great  Weatna  Ssila^OD^ 

pany  and  tha  luhabitaats  of  Tikboiat,  fboa  Bofahm 
Beg.  on  the  i^oaeoatioBSf  theMarqaiaof  BriMofaiidOn. 

V.  Tithe  Ooaimiaeionew,  finm  Lineolndiire 
Beg.  •.  WiOiaiB  Haslam  and  Anothtr,  fimi  Taaiailiin 
Bag.  V.  WiUiam  Hellier,  from  Bortetahire. 

NEW  TEIAI-  PAPER. 
For  Judgment — Sirewright  o.  ArohibeU 
For  Amngeawnt— Doe  dem.  Warren   and  II  iiiilhiii  t> 

Bi7dges. 

Xader  Ttrm,  1SSI. 
Cart  and  Anothar  *.  Ambergate,  &e.  RaOway 
Doe  dam.  Player  and  Othen  v.  Daehnrood 
Cooper  V.  Bull 

Doe  dem.  Kewman  e.  Rnzham 
Walton  r.  Midland  Railmgr  Company 
ScholefleU  v.  Andrew 
Doe  dem.  Palmer  v.  Ayre 
Beg.  V.  Seaife  and  Another 
Armiatead  e.  Wilde 

Baton  e.  Swansea  Water  Woria  Company 
Doe  dem.  I«rd  Aahbumliam  •.  Mifhael 
Brans  (olark)  >.  Ocorga  (el«A). 

TritdimktgBuUrTTm.Vni. 
Doe  dam.  Baddalay  and  Another  >.  Maaaqr 
EKLAROBO  Bni,B  PAPEB. 
Boe  e.  Kaeaer 

Jackson  and  Othaii «.  Charing'«rDaa  Bridge  Cat^aay 
Lane  and  Others  v.  Hooper  and  Another 
Todd  and  Others  v.  Hfll 
Beg.  e.  Blaekatona 

Beg.  V.  CommiaaioiMra  of  Inland  Bevanne 
Beg. «.  Sohlaainger  (for  Bait  Court) 
Beg.  V.  Camerons,  Ao,  BaUway  Compaor.  ditto 
Beg.  V.  Ouardiana  of  St.  If  artin'a-in-Uu-'fieUt,  tsd  day 
Bag.  V.  lagham,  ditto  (Bail  Court) 
Beg.  V.  North- Western  Baihray  Company,  M  day 
Beg.  a.  lahaUtanta  of  Truweaton  (laat  dnof  Teoa  Sir 

Baa  Court). 

DEHUBBEBS. 
Tarieton  n  UddaD  and  Another,  for  judgmen* 
Blair  and  Another  e.  Oimond  and  Another,  ditto 
Oibaon  and  Another  v.  Yemon  and  Another,  dam.  te 

arrangement 
Lowndea  e.  Earl  Stamford  and  Warrington,-  ditto 
Cooke  V.  CunlilTe,  apeoial  oake  for  Chancery 
Booth  «.  Uomnontbahiie  Bailway  Canal  Company,  drm. 
Sbrewiboiy  and  Birmingham  Raihray  Company  c.  Lundoa 

and  North-Western  Bailway  Con^aay,  dwm. 
Simins  and  Othera  v.  Haryatt,  apecial  oaae 
Orchard  and  Othera  v,  Honchin  and  Another,  dem. 
The  Derbyahire,  Stafford,  and  WocceatenUre  Jandia 

Railway  Company  v.  Tebbutt,  dem. 
The  Goremor  ana  Company  of  Chelsea  Watar-wodsa 

Bowley,  apecial  caae 

list  of  London  Canaea  for  the  aittinga  aAar 
Eaater  Term. 
aanAinTa. 
Uoyd  e.  Underwood,  8  J. 
Barker  v,  Niaa,  atayed 
Walker  e.  dementi,  ditto 


Bigriat  0.  DnsDunond 
Harragan  (pauper)  e.  Law. 
ranee  and  Another 


Corooran  «.  Onrae^,  8  J. 
Amira  «.  Waekerbaith  aaa 


Another,  S.J. 
Bag.  •.  Cecil  and  Aaothar 
Haygata  and  Othecs  V.  ft**- 
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Bielurdt  and  Another  v.  The 
St.Katkerina  Dock  Com- 
pmny 

Pnnen  >.  HHsell,  S  J. 

Doe  dem.  Onen  p.  BhAw 

Iiord  9.  W.  I«ftiu  V.  Corne- 
w>n,  6  J. 

Oepba*  e.  HicUiiic 


Bsttoek  (od  Anor. «.  OUtty 
WiUet  e.  Peel,  8  J. 
Bobiiuoii  end  On.  c.  Tauej 
De  U  Chaamette  v.  WaOer, 

Jan. 
Uoji  r.  Smith 
Abrshaau  v.  BoUnaon. 


BeHlet  (d«rk)  e.  BrMt 
'Wilaoo  «.  SimiMon,  S.J. 
Beg. «.  Jaekwn  end  Otban 
dmsimaa  V.  Bernard 
Doe  v.  ChaDii 
Ho<mer  v.  HoUinsworth 
Tendj  v.  Fleetwood 
Soott  e.  Behnon 
^eechineD  c.  lliompeon  and 

Wife 
BeireU  r.  Lavford 
Swrell  and   Othen 

Some 
Saiiea  e.  the  Same 
Bbm  «.  Iiondon  and  IToith' 

Waatem  Baaway  Company 
Fennell  s.  Finder 


Waldron  and  Anor.  v.  TTUte 
ATenr*.  Oilaa  andAnotliar, 

BJ. 
Head  e.  Baatem   Oonntiea 

BaSwajr  Company,  8  J. 
Head  and  Wife  v.  the  Same, 

Bmither  v.  Bringea 
Bird  V.  Oraoe,  SJ. 
PhDp  «.  Lonlay 
Hand  r.  Lopes 
the  Hotanea  e.'Harria  and  Aaor. 
Condie  v.  Pamall  and  Wife 
Bley  «.  LoM  Baylei(h 
Paney  *.  Bead 
DiagwaUe.  Baker 
Blitten  «.  Sparks. 


OemiBOB  Bepelii 

To  Xnd  day— Be  a  ]da>nt  entered  in  Uie  Coonty  Oomt  of 

Sbxnahire,  at  Wem— Wilson  v.  Franklin 
To  lOth  day— Dnnkley  «.  Farria 
Generally— Be  Eharn  (clerk)  and  Others,  on  behalf  of 

J.  F.  Carr  (proUbiUon). 

NBWTBIALS. 
Xekailmat  Tim,  1MB. 
Eimilttn  «.  Ooohrane.    Stands  tat  arraDgcment. 

SatttrTtrwt,iaBl. 
Dewte.  Byley 

Janes  e.  Whitbread  and  Others 

He  Wast  London  Bailway  Company  e.  The  London  sod 
North* Western  Bailway  Company 


CUB.  ADV.  TULT. 
Bonthall  e.  Bin. 
Weat  London  Bailway  Company  «.  The  London  and  Korth- 

Western  Bailway  Company 
Arden  v.  Ooodaore 
Abley  v.  Dale 

Bosetto  and  Others  «.  Onmey 
Btainbask  c.  Fenning. 

DBHDBBBBS. 
Bobinson  and  Uxor  7.  Karquis  of  Bristol  and  Others.    In 

fiianlmpfiH 
Doe  (HopkinaoB  and  Othecs)  e.  Ferrand. 
List  of  London  Caaaea  for  the  acljoanad  Bitthigs  aftar 
BasterTerm. 

ben-lMneD  and  Others  e.  Bden 
Caledonian  Bailw^  e.  Books, 

una*.  FUbar 
Todd  «.  Kalm 
Somerrin   and   Anothor    e. 

Fawkea  (sUyed),  8J. 
Svselinc  s.  Darthaa  and  Ore. 

BJ. 
Boden  and  Another  v.  Ilel- 

ladew,  B.J.  commission 
Dvby  ».  Pike,  S  J. 
Clarke  e.  Thompson,  BJ. 
IGDington  e.  PSOIinun 
Anoona  *.  Baker 
Salmon  v.  WastQl 
Oroodi  a.    Korth-Weetem 

Baihny  Company,  iJ. 
Doe  dam.  Mereers^Oompany 

«.  OUrenon  and  Ore.  sj. 
Caledonian  Bailway  Company 


Daaris  and  Others  e. 

daraoo,  8J. 
Xedrio  Telearaph  Company 

«.  Brett  and  Otbars,  ij. 
Same  e.  Same 
Bicgendan  e.  May,  S.jr.  iqj. 
Monroe  and  Others  e.  Bra- 

diar  sad  Another,  S J. 
nanois  and  Wife  r.  BiaohaS 

and  Another,  8  J. 
flhiewabuiy  and  Birmingham 

Bailway  Company  e.  Smith, 

Woholls  and  Olhan  a.  HBs, 

oommissioo 
Tooth  V.  WUeker,  8  J. 
Brarettv.  HamOton,  8  J. 
Oadbon  v.  Andaraon,  8  J. 
Jeiguaou  e.  Elder,  8  J. 
Metoalf  a.    Thosipaon   and 

Others 
Bhodss  V.  ABfrey,  sUnd 
Ba(bere.AshptU,8J. 


Trapp  e.  NiooD,  8  J. 
nw  OAirsBs. 

Cleric  V.  HntcUnaoa 

Brace  a.  Abbott 

The  Boyal  British  Bank  a. 

Oamett 
Koore  and  Another  e.  Brown 


IV.  Ashlin 
Dane  e.  Oekenlbid,  sec.  &o. 
Tnly  •.  M'Oragor 
Waalon  r.  Briggs 
Ooopar  •.  Mj^fnard 
HnaoBe.BardayaadOthsn,[Hatehinaon  v.  Snrrer  Oob- 


8J, 
Xeae.  Jones 
6t»«. 

Bnri  Homttcaahel  e.  Hopkin- 
aon,SJ. 

Same  r.  Chrka,  8  J, 

Same  v.  Boae,  8.J. 

X'Dooald  V.  Brans 

n«lite.  FofleU 

I^or  and  Others  a.  Thomp- 
son and  Another  (remanet 
after  Trinity  Term) 

ConoUy  *.  Lee  and  Another 

Bmeata.  OTayiBJ. 


jj  uuei  y.  iTr»j,  o.#.  nnnwvu  V.  «/nMs,  OH,. 

CaledooiaBKailwayOonpany  Srainger  a,  Blaustocfc  and 


earners'  Oss  light  k  Ctllu 

AiSOciaUon 
Hay  e.  Thamaa  Haren  Doek 

uai  Bailway  Company,  8  J. 
ICewman  a.  notlay 
BIBott  V.  Bydar 
Lambert  and  Othsn  a.  W.H. 

SmiUi 
Olaland  and  Anor.  e.  United 

Onaraatea  and  Life  Asaar- 

anoaOompa«y 
Beeant  *,  DawaoB 
Fahnera.'Howdl 
WUtwell  V.  Cram,  8  J. 


Another 
Bristedc.  Waits. 


,SJ 
flama  a.  Friend,  6J. 


OAortor  ] 

Sttiings  in  Bsnso  In  Trinity  Term,  1861. 
Tnaeday  '...May  t7— Motfens  and  Peremptorr  Paper 

Wednea^ W— Paramptoiy  Paper  and  Motions 

Thorsday W) 

Tridm   JO  yOanaral  Bosinsm 

Satarday  3,1) 

MoaiMj   ..Jane  >— Bpedal  Cases  snd  Demnrrers 

Tnesday S — &rors 

Wadneeday 4— Demnrrers  sod  Bpaeial  Caaes 

Thnrsday 6 — Oirvnita  ehoaen 

Frid^  6— Speaial  Caaes  and  Demorrers 

Satoraay  1—vtan  Cases 


Monday    9— Damorrara  and  Bpeolal  Caaea 

Tnaeday    10— General  Bnainesi 

Wednseday 11— Special  Cases  and  Denunraia 

Tharaday U) 

Friday  13 

Satarday U)  Oanaral Bosinsss. 

Monday 181 

Tnaeday   \V 

To  be  called  on  the  IM  day  of  the  Term  aftar  the 
motions,  and  to  be  proceeded  with  the  next  day,  ifnaoea- 
sary,  before  the  motions. 
Jonee  v.  DsTiee 
Be  Boberta  sod  Jones 
Bdwsrds  v.  Cameron's  Company 
Tomer  v.  the  Same. 

snciii.  ouu,  lOB  tamntwn. 
MieUethwaite  «.  Winter 
Mehens.  Bone 

day  and  Others  >.  Boflbrd  and  Others 
Carman  and  Others  (sssignsss)  *.  Sooth-Bastsm  BaSwi^ 

Company 
Same  v.  Same 
Qreat  ITorthem  BaihrayOampaaT  a.  Manahaatar,  8hef> 

ileU,  and  Uncofaubire  Bailw^  Ownpany 
Swansea  Dock  Companj  v.  Lieren 
Dickenson  sod  Anothsr  «.  Qrand  Jonetion  Canal  Com- 

paiiy. 

AlUmaen  a.  Preet 
Key  «.  Thimbleby. 

Stodn  and  Others  a.  Msror,  to.  of  HaUCuc 

Kirk  V.  Unwin  and  Anotner 

Callow  a.  JenUnson 

Nichols  and  Others  a.  Dixon 

Draw  and  Others  e.  Collins 

Ooddard  v.  Bleetric  Telegnmh  Company 

Addyman  a.  Woodman  and  Another 

Waterford,  Ae.  Bailway  Oon^aDy  a.  Maxwell 

DedEemant  a.  Lanrent. 

inw  niAJi  FAFBS.— lOB  unman. 
I/ilm»  t.  BBis 
Hsrt  a.  Baxendale 
Lonxmeid  and  Wifia  a.  HoIHday 
Beldoa  a.  Campbell 
Lenegban  a.  Capone 
Great  Western  Bailway  Oomtpany  a.  Bndd  and  Olhars. 

list  of  London  Caosas  for  the  Sittings  aftar  Easter  Term. 

Dethiers.  Denia 
Whitmore  and  Others 
Cates 


Bonythom  snd  Anottsc  a. 
Ledmiara 


MaeWnsiea.  Maakensie 
OalraBised  Iron  Company  a. 

Malins.BJ. 
PhlUips     and     Another    a 

Goldamid,  hart.  S  J. 
Booker  r.  Boyal  British  Bank 
Knight,    the    yoonger, 

Bartlstt 
Pooley  a.  Boyml  British 

SJ. 
Letts  a.  Pratt 
Bridger  e.  Nonaaady 
Plammar  a,  TrsTsn 
Gardanar  a.  OhiaaaS 


OAvsn. 

Lysley  s.  Clarke  (axaeotor) 

Bonateld  a.  Cox 

Swinden  V.  Brown 

Owthwste   and   Another   a. 
Brown 

Ferceralv.  Stainaa 
rown  and  Anothar  a. 
Brown 

and  Wife  e.  Manay 

Foeter  and  Another  a.  Swan- 
well 

Shnttleworth  a.  Hariay 

lambert  a.  Htsiaan, 


BaakBronsU  i 


Grapes «.  Bonajr  IGrahan  and  Others  (aarig. 

Same  a.  Same.  nees)  a.  Msson 

Graham  and  Other  (aasig-  Smith  a,  Sterena  and  Ano- 

nees)  a.  Issmonier  ther 

Weere  sad  Another  a.  Bar- Smith*.  HowaO 

neU  '  Jeakea  a.  WUta 

Morgan  a.  Whitmore  aadBeada.  Legard 

oaers  {White  and  Anothar  (aasig. 

Barmeater  a,  Ifonria  I    neea)  t,  Mnllatt. 

jravmi  JSatIt  Ttrm,  180. 


Blocombe  a.  LyaU 
Page  a.  WatUna 
Hndson  a.  Boberta 
Thorns  a.  Taylor 
Stoektoa,  Ao.  BaOw^  Com' 

paay  a.  Fox 
Faan  and  Another  a.  Bittla- 

ston  and  Others 
Sfmonse.  May 
Trnmpler  a.  LoiAett 
Grsham   and  Others  (aasig- 

nees)  a.  Kewnham 
BUpper  a.  Great  Weetem 

BMlwny  Company 
Harrey  a.  Towara 


Adsoek  T.Wood 

Doe  itm,  Ooest  a.  Bennett 

Orifflths  a. 'TregdUs 

Hsslop  a.  Bekerand  Othera 

Femandss  and  AaoUiar  v. 
PatUn  and  Anothsr 

Awda  a.  Dixon 

Btoeka  and  Others  a.  Mayor, 
*o.ofHsIifbx 

Tstssa.Xaatwood  and  Ano- 
ther 

Oanlilb  7.  Harrieon 

Newton  a.  Taochar 


Law  a,  Bawaoa 

Coo  a.  Piatt  aad  Aaolher 

Doe  dtm.  HaQyer  snd  Others 

a.  King 
Tatea  a.  Gardiner 
Faatar  (axaeotor)  a.  Dawbar 
Same*.  Same 
Nasha.  Oaimsa 
GriOn  and  *~^''~  a.  Ham- 

AMx^a.  Baeca  aad  AnoOsr 
Dnaoelfo  a.  BIddle 
Ctondeia  a.  'mUiamaoa  aad 

Anothar 
WnHamB   a.  Marodea    aad 

Others 
Lowe  *.  Chopaatsr 
Tamer  a.  Winterbotham  aad 

Othsta 
Dariea     a.     Waring,     tha 

ycangar 
WlUaaia  a.  Price 
Boe  a.  Birkeaheod,  AcBoQ. 

way  Oraniaay 
Doe  dm.  Dixie  and  Othera 

«.  Dariaa 
Doe  itm.  Dariea  a.  Thonua 
Price  aad  Another  a.  Wood- 
cook. 


Jfoani  a/Ur  Oa  Awit  Dag  ff  SaiUr  Ttrm, 
Middlemsm a. Hooker  [Woods  a.  FInnis  and  Aa- 

WUte  a.  Tm  other. 


PsocLAMATioNa  OP  OuTLAWBT. — Mf.  Hemp, 
diief  officer  to  tbe  therUTof  Middleaez,  made  pro- 
clamation of  outlawry  in  the  nraal  form,  when  the 
following  pereone  were  lommoned  to  smrender  at 
the  suit  <n  their  reepectiae  erediton : — (3eorge  F. 
Sydenham,  at  the  rait  of  Morri*  Mayors;  Watkint 
William  Martin,  at  the  salt  of  Edward  Barnard; 
Jacob  Barrow,  at  tbe  loit  of  Oeoi|e  Dnyaon;  Wil. 


liam  Sldftiey  Porter,  at  tbe  soit  of  John  Henry  Xnr. 
lor :  Barnard  Brocae,  at  the  salt  of  Edward  Edwarde: 
Hector  Harreit,  at  the  anit  of  Samuel  (^athcart  and 
hb  wife ;  Stephen  Temple,  at  the  rait  of  John  DM 
Vanderpantj  Sir  Wyndham  Carmichael  Anstrutber, 
Bart.,  at  tbe  suit  of  William  Whitmore :  ETenid 
St  John  Mildmay,  et  the  snit  of  Cbarie*  Pratt  and 
another;  Sir  Wyndham  (Tarmichael  Anetrather, 
Bart,  at  the  rait  of  William  Killingwortli  He^iee; 
Howdl  Jonee  Phillips,  at  the  rait  of  Anthony  Ho^> 
Idns;  Sir  William  Cumichael  Amtruther,  at  t£e 
eott  of  Alexander  Silk ;  Henry  Jamee  Noyei,  at  the 
ratt  of  Lewis  Hani*;  Henry  William  Maniott,  at 
the  snit  of  Frederick  Augustus  Daries ;  Chariea 
Webster  Wedderbum,  at  the  snit  of  George  Samnd 
Ford;  and  Winfield  Attenborougb,  at  the  suit  of 
Richard  KirkmanLane. 


NOTICES  OF  NEW  LAW  BOOKS. 

Tkt  Lam  a*  to  the  Sxei^^tum  ^  SeiaU^  and 
IMerary  SocieHa  from  the  Parieh  md  other 
Local  Battt,  Sfc.  By  Geokge  Tatlek,  Esq. 
of  the  Inner  Temple.  London,  1851.  Crock, 
ford. 
At  length  this  question  tatj  be  considereJ  la 
settled.  After  protracted  litigation  upon  tbe  meio. 
ing  of  some  half-dosen  words,  parish  officers  and 
their  legal  advisers  will  know  what  constituteg 
liability  to,  and  Literary  Sodeties  what  entiOei 
them  to  exemption  from,  parish  ntes.  Tliis  timdy 
little  treatise  by  Mr.  Tatlbb  will  teach  them 
with  eleameas  and  precision  what  the  law  it,  as 
determined  by  a  series  of  deeisions.  Tbe  plan  ig 
very  complete,  treating  separately  of  tlie  yarloM 
circumstances  which  have  been  held  to  oonelitnte 
liability  or  non-liabili^.  All  tlu  cases  an  eol* 
lected,  and  a  oopioos  bdes  enables  the  rea^tst 
referenoe  to  be  made  to  any  mbject  on  which  bt> 
formation  is  sought. 


Adtoeecf  i»  the  Onmtg  Cemrb.    A  Letter  to  Sir 

A.  Oickbum,  M.P.  her    Majes^'s  Attonw. 

Oenecal.    By  a  Barrister  of  die  Inner  Temple. 

London:  Sweet. 
In  this  letter  the  author  shapes  his  aifoment 
thus :— Nobody  disputes  the  propriety  of  sepamtioc 
the  Amotions  of  Advocate  and  Attorney.  If  it  be 
right  to  separate  them,  that  must  be  done  by  • 
distinct  line  drawn  somewhere.  If  tbe  Attomer  is 
to  be  permitted  to  practise  as  an  Advocate,  the  Ad> 
Tooate  cannot  be  prevented  from  practising  as  aa 
Attorney.  The  only  way  in  whieh  the  ■<<«Hnctt«t 
can  be  preserved,  is  to  prevent  each  from  invadiiif 
the  province  of  the  other.  Eselosive  andienoe  to 
tbe  Bar  is  the  only  manner  in  which  the  invasion  of 
the  province  of  the  Advocate  by  tbe  Attorney  oaa 
be  prevented,  and  disbarring  tbe  offender  is  the  re* 
mcdy  against  the  Advocate  who  invades  the  pro. 
vince  of  the  Attorney.  To  refuse  to  the  Bar  exehi. 
sive  audience  in  tbe  Ck>unty  Courts  is  practkally  to 
put  an  end  to  the  severanoe  of  functions. 

Bat  the  author  admits  that  then  aro  small  Hti* 
gated  uMtters  in  whieh  it  would  be  oppiessive  to 
the  suitor  to  compel  him  to  employ  two  persons. 
In  sndi  cases  he  does  not  object  to  the  Attomey 
oonduoting  the  esse ;  but  he  does  object  to  ilie  cm* 
ployment  of  anothcnr  Attorney  fbr  this  purpose,  aa 
iMing  in  het,  tbe  employment  of  an  Advocate,  and 
thepayment  of  two  persons. 

liiis  distinction  is  s  new  one,  and  there  is  some 
reason  in  it.  Certainly  it  removes  the  difficult* 
always  bit  aa  to  cases  of  small  value,  wUch  iriH  not 
affgrd  two  fees. 


BIRTHS,  MARRMCU,  AND  OIATHS. 

MABBLAOES. 
Frm,  John,  esq.  aoUcitor,  Upper  Templs-straet,  to 

Mary  Latitia  Campbell,  only  doiightcr  of  the  late  Ctotaln 

Biabard  BroddyU  Hasiop,  of  the  80th  Biflee,  sad  grand- 

doaghter  of  Jacob  Owen,  esq.  of  Monntioy-eqaaie,  on 

the  Uth  Inst,  at  St.  Geosga's  Cbmoh,  DabBa. 
Suaros.  the  Bar.  W.  H.  eldest  son  of  W.  Henry  Staatmi, 

esq.  M.P.  for  Stand,  to  Mary,  aaeood  daaghter  of  Ifr. 

Oharies  Lawrence,  of  tbe  Qnams,  near  Cirenoeater,  on 

the  10th  inst.  at  Cirencester. 

DEATHS. 

OasaxnxLS,  Eliso,  the  belored  wife  of  Mr.  ^lomss  Green* 

laid,  of  the  city  of  Winchester,  solicitor,  on  the  19th 

instant,  sgad  CO. 
Hiana,  John,  esq.  soUaitor,  one  of  the  coronen  for  the 

aeonty  of  Kentist  MiltOB-next-8it<ingboame,on  the  18(k 

instant. 
HvsHxs,  Mr.  of  the  8rm  of  Tentom  and  Hughes,  Aagel- 

coort,  Tbrogmorton-street,  on  the  mh  instant,  at  Haek- 

ney,  sged  61. 
Mosnoir,  Mijor-Oenerol  Sir  WHliam,  K.O.B.,  M.P.  foe 

Clackmannan  and  Kinroas,  in  Barille-row,  oa  the  IMh 

instant. 
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Wnm,  Kttherine  Bdith,  infiut  daiuktor  of  Hr.  C.  B. 

MndM,  of  Uppw  King-itcaat,  ana  Adelaida-nxd,  on 

the  17th  iiut. 
9o»oK,  Bdwud,  Mq.  Bolidtor,  Diia,  Korfolk,  mddsnljr, 

«t  But  Fuleigh,  Kent,  on  th*  IStli  inat.  iged  10. 
Skuxpucx,  Oeonew  nq.  at  hia  reaidanoe,  FieU-plaoe, 

Oompton,  now  Onudford,  on  the  21at  inat.  aged  77. 


JOURNAL  OF^ PROPERTY. 

MONBYHABKBT. 


Ejrai.iBS  Ftnrns. 


Bank  Stock 

3  ^  Cent.  Reduced  Annuities 
3  ^  Cent.  Consols  Ajinuitiea 

Consols  for  Aoeount 

Kew  3V^  Cent.  Annuities . . 
XoDg  Annu.  (exp.  Jan.  5, 1860) 
Do.  30  JT9.  (oip.Oet.  10,1859) 
So.  30  ^rs.  (eip.  Jan.  S,  I860) 

India  Stock 

India  Bonds  (1 ,0001.)    

Do.     do.  (nnderl.OOOf.).... 

Sooth  Sea  Stock 

Do,      do.  New  Annuities  . . 

Exchequer  Bills,  1,0002 

Do.  do.  6002 

Set  do.  Small 


210 
96! 
9-t 
97i 
974 

n 


210 
96^ 
87J| 
97J 
97i 
7J 
7 

250 
SI 


iT    «•    «• 

47*   -ll'l  «■ 
47*   46'   43' 


210» 
90} 
97i 
97. 
98 
71 

"7\ 
2S9 
S3 
M 


•  Premium. 


211 
97 
971 
97} 
98 
7i 


THE  <3AZETTES. 

Oa—tU,  Xof  ao. 
Son,  Chirlh,  tanner,  Tmrton,  Someraetahire,  Uar  17, 

at   haUlpaat  twelre,  and  June  t\,   at   eleren,  Brtttol. 

Oir.  aa.  Aoramao.  Sol.  Baran,  Briatol,  Petition,  May  M. 
BsnooB,  BioBAan,  drner,  lireipool,  Jose  3  and  S,  at 

aleren,  liTerpoal.    OS.  m.  Caiesora.    Sols.  Sale  and 

Oo.  Uancheater.    FetiUon,  May  9. 
Claaiiioira,  JoHir  Oaoaas,  wine  merchant,  Salisburr-at, 

Strand,  Mar  30  and  Jone  30,  at  eleren,  Baaingliail'St. 

Off.  aa.  Jobnaon.    Sola.  I««iance  and  Co.  OldJewrr. 

Petition,  May  U. 
Slniirao^r.THoiciaSKnnn,  banker,  Tynemonth,  Iforthnrn- 

hariand,  Hmf  M,  at  elaran,  and  June  16,  at  twelre, 

Hrewaaatle-nnon-^fne.  Off.  aa.  WaUey.  Sola.  Wheldon, 

North  Bhielda;  and  Oriffitha  and  Ctighton,  Newcaatle- 

npon-Tyne.    Petition,  Hay  12. 
Oowaoir,  JorarH  Bnuoir,  ftamiahing  ironmonger,  Ox- 

ftnd-at.  Mar  31,  at  one,  and  July  12,  at  eleren.  Baaing- 

haU-at.    Off.  aa.  Nioholaon.     Sol.  Cooper,  Qray'a-inn. 

aqoare  and  Old  CaTendiah.at.    Petition,  May  17. 
IlaajLn,  Joearm  Pnnuicx,  lioenaed  rictnaller,  Hamp. 
'    atead-st.  Pitiroy-aqnare,  May  30  and  July  4,  at  eleven, 

Baainghall-at.   Off.  aa.  C»nnan.    Sol.  Bawlinga,  John-at. 

B*dfi)id.iow,  and  Bomford,  Baaex.    Petitjon,  Uk}  IS. 
flUMUa,  DiTiD,  eiotUer,  Ifiimiea,  city,  and  UxbridM, 

K^r  38  and  Jn^  1,  at  twelw,  Baainghall^t.    Off.  aa. 

Btanafeld.    Sola.  Beed  and  Co.  Friday^t.  Cheapaidej 

and  Sale  and  Co.  Manchester.    Petition,  9fay  15. 
HlZAxn,  BoBiKT,  and  Puosbice  Bob»t,  rictnallera, 

Briatol,  Jnne  4,  at  twrire,  July  2,  at  deren,  Briatol. 

or.  aa.  Miller.    SaL  Baraa,  BriatoL    PetiUon,  May  18. 
Ja>a%  HueB,  iranmonger,  Saerwen,  Analesaa,  June  3 

and  23,  at  aleren,  larerpooL    OC  aa.  Morgan.    Sola. 

Pletober  and   Hull,   Idrarpool}   and  Jonee,   Bangor. 

Petition,  May  10. 
X'CxBi,  Jucxa  Bvamini,   Hthographio  printer,  ParHa- 

ment^t.  WeatminatBr,  Jime  3,  at  ana,  July  1,  at  eleren, 

Waainghallat.    Off.  aa.  Edwaida.  Sol.  FhUipe,   Oray'a- 

inn-square.     Petition,  May  8. 
U'NAxas,  Jxus,  Tnaniifactcring  chemiat,  Manoheeter, 

Jnne  2  and  Joly  1,  at  twelre,  Mancheater.     Off.  aa. 

Pott.     Sola.    Sale   and    Oo.    Mancheater.      Petition, 

MatyU. 
£as>,  WiuJAK,  graaer,  Qreat  Tannooth,  Ma^  30  and 

Jnne  30,  at  twelre,  Baain^iall.at.  Off.  aa.  Johnaon.  Sola. 

Storey,    Featheratone-bmldinga;    and   FiUett  and  Co. 

ITonniA.    Petitian,  May  9. 

OatHU,  Ifagta. 
Hoon»  Jima,  eooper,  MiU  Pond^nidm,  BetherUthe, 

June  3,  at  two,  Joly  1,  at  one,  Baani^nll'^t.    Oom. 

Holioyd.    Off.  aa.  Bdwaida.  Sols.  Borradaile  and  Dims- 

dale,   20,    Kinga-anna-yard,     Moorgate-st.      Petition, 

Vayl*. 
Bitot,  Jorar,  draper,  Wiabeach,  Cambridge,  May  31,  at 

half-naat  one,  July  U,  at  twelre,  Baa>ngfaall.at.    Com. 

Goulbum.    Off.  aa.  PannelL    Sola.  Sole   and  Turner, 

18,  Aldermanbnry.    Petition,  lla^  17. 
Joasa,  SBiisBaoH  Bdwaid  Boaan,  apotheeaiy,  Paina- 

laoe,  Wn)ekwardine,|BalaP(  Jnne  3  and  2(,  at  twelre, 

BInningham.     Com.  DanielL     Off.  aa.  Talpy.     Sola. 

Motteram,  Knight,  and  Bnunet,  Birmingham.    Petition, 

May  9. 
KiiCHur,  Oaoaeijimade  and  aliorel  manafaotnrer,  Dixon'a- 

nreen,  Dudley,  WoToaater,  June  6  and  July  3,  at  twtire, 

Birmingham.    Com.  DanialL    Off.  aa.  Chriatie.    Sola. 

Dingnam  and  Hemmant,  Walaall.    Petition,  May  12. 
TtiTT.i.T,  BnjcuHD  Wiuux,  lirerr  atable  keeper,  poet. 

maater,  Ikrmer,  and  ■.»iiv»i.-   Bath,  and  Bathampton, 

Someraet,  Jnne  6  and  Joly  7,  at  twelre,  Bristol.    Com. 

Stephen.    Off.  aa.  Aeraman.   BoL  Hellfaigi,  Bath.    Peti- 

tiOD,M^19. 

Xara«n,  Wnuuc  Owasi  Havsr,  dril  engineer  and 
patent  windlaaa  and  chain  cable  mann&etnrar,  Lirer. 
pool,  Jnne  B  and  M,  at  elaran,  LirerpooL  Oom. 
Bterenaon.  Off.  aa.  Tomar.  Sola,  Holt  and  Bowe, 
Lirerpool.    Petition,  May  II. 

Wiiiiiiiaoa,  Joair,  btaea  and  pone  maonflMtnrer,  Not- 
tingham, Jnne  IS,  and  July  U,  at  ten,  Mottingliam. 
Ctam.  Balgny.  Off.  aa.  Bittleaton.  Sola,  ShUtoa  and 
Son,  Nottmgham.    PetitioB,  May  12. 


blNKBtrPTOT  ANirnUkED. 
Oaietle,  Ifay  S3. 
Bagj,  T.  pnbUoan,  Aaton,  fTanriek.  May  10. 

■UCKXUR  xaXATia. 
Q^Mol  il«>;aa<a  ore  .^tMs,  to  lateai  ofipljr /er  (t« 


Cb««>M,  W.  coach  builder,  flrat,  8a.  OhriaUe,  Blminir- 
ham.— DoUea,  T.  silk  dyer,  first,  3a.  lOd.  Whitmore, 
Birmingham. — Farrar,  £.  surgeon,  aecond,  TiA.  Edwarda, 
London. — Rrtk^  S.  draper,  first,  on  new  proon,  6a. ;  aeeond 
and  final,  Sid.  Hope,  Leeds. — Qiittont  J.  wocjlen  draper, 
firat  and  final,  ^a.  3d.  Hope,  Leeda.— Oaaiawr,  8.  H. 
attorney,  first  and  final,  HA.  Hemaman,  Bxeter.— f  onl- 
wiek,  T.  and  W.  aoctioneera,  ilnal  aap.  dl.  H.  Sd.  Hope, 
Leeda. — Solmant  A.  E.  cloth  manufacturer,  aeeond,  la.  8d. 
Young,  Leeds.— HbmKMt,  G.  blaokamith,  flrat  and  final, 
I(.  IM.  Oarriok,  HulL— jorma,  M.  wool  marohant,  flrat, 
la.  3d.  Young,  Leeds. — Langdalt,  8.  aen.  and  jon.  oom 
dealers,  aecond,  7d.  Wakley,  Kewcaatle— JTtatea,  T.  fiv- 
nltore  broker,  8a.  4d.  Henamaa,  Bxeter,— PoriMlI,  S. 
grooer  and  draper,  flnal,  la.  ll^d.  Hemaman,  Bxeter.— 
PrathKa*  and  Fbdtr,  timber  merohanta,  fliat  and  flnaL 
Otd.  i  flrat  aep.  of  Prattman,  on  new  proofa,  3a.  2d.  and 
aeeond,  2^.  Baker,  Kewcaatle. — Stdtordaoa,  J,  iron- 
mottger,flnt,6a.  9foam,  Losidon. — ffnailiae,  J. shoemaker, 
firat  and  final,  2a.  4d.  Hope,  Leeit.—SnM,  6.  M.  book- 
aeller,  first,  6a.  Whitmore,  Birminaham. — SmUh^  J, 
money  actirener,  first.  Id.  and  IS-lCth  of  Id.  Yalpy,  Bir- 
mingham.—Aaitt,  W.  diip  builder,  firat,  13a.  ad.  Tonng, 
Leeda.— Aariqr,  W.  woolatapler,  flrat,  la.  ad.  Yoang; 
Leeda.— Ateeraa,  J.  bnHder,  first,  7{d.  Bdwarda,  London. 
— ^or>»,  J.  and  Bigf,  J.  wire  mannfaotorera,  fliat  joiat, 
6a.    Whitmore,  Birmmgham. 

iiraoi.T»n  wriTBs. 
Afplf  tti  Oa  PrtmnoniU  Afigtut't  Ogbn,  Tartmsdl^tml, 

lMeol»'$.imi^Uld$,  London,  htttotm  tkt  lumn  cftlmn 
,    andijurte, 

SuHerworth,  raff  dealer,  4a.  2d. — Mnlaynn,  W.  Com* 
mander,  B.  If .  7d.  —  Kaon,  W.  lodging-honaa  keeper, 
2a.  8id.— BbriM,  F.  keeper  of  lunatics,  4a.  »\d.—TeTra; 
D.  coach  smith,  9ii.—Wtutt,  M.  C^.  BJf .  Sa.  «d. 

flttiammnto  tat  tte  Smtfft  of  enfeftoi*. 

OameHt,  JToy  13. 
Fmt,  W.  carpet  mannfaetnrer,  Kidderminater,  Worcea- 
tershire,  April  21.  Tmsts.  W.  B.  Beat,  esq.  and  A. 
Tilden,  banker,  both  of  ffiddenninater.  Sol.  H.  Banndars, 
Kidderminater. — Sotearfk,  H.  coaoh  proprietor  and  lodg. 
inff-house  keeper,  Altrincham,  Cheahire,  Mar  7.  Trusta. 
J.Mbrt,  draper,  and  J.  Darenport,  grooer  ana  oom  dealer, 
both  of  Altrincham.  Sola.  Bobinaon  and  Sonthem,  Altrin- 
oham. — Ltuirity  S.  draper,  Bnahey,  Hertfotdabire,  April 
28.  Tmata.  D.  Laarie,  WatUng-at.  and  J.  Lowe,  Mlno- 
riea,  warehousemen.  Sol.  T.  M.  Catlin,  Blr-pl. — Bttte^  M. 
baxaar  keeper,  Kins'a.cliff,  Northampton,  May  6.    Trnata. 

D.  Oally,  general  dealer,  Leeds,  and  W.  Lea,  Birming- 
ham.   Sol.  C.  Bulmer,  Leeds. 

OaaU*,  Itaf  16. 
BtUltr,  W.  B.  draper,  Newark-npon-Trent,  Nottiai^iaaD- 
ahire,  Kay  9.  Tmnn.  J.  Bnnatou,  gent,  and  B.  8«nble, 
miller,  Newark-npon-TreBt.  Sol.  P.  B.  Falkner,  Newark- 
upou-Trent.  —  Oiiton,  B.  fanner,  Monat  Plaaaant.  North- 
umberland, May  8.  Tmata.  J.  Laing,  farmer,  Comhill, 
and  J.  Wibon,  ironmongax,  Berwick-upon-Tweed.  Sol. 
J.  C.  Weddell,  Berwick-opon-Tweed.  —  OUcer,  H.  W. 
WarMntlon,  B.  8.  and  (Hatr,  W.  warebonaemen,  Alder- 
manbniy.  May  6.  Tmata.  B.  Shillintfftu-d,  oahoo-printer. 
Old  Jewry-chamban,  Old  Jewry,  and  H.  Thomaa,  ware- 
honaeman,  Itanp-atreet.  Sola.  Beed,  Laugford,  &  Mara- 
den,  Friday'4t.  Cheapaide.— rma^u,  W.  ooacb-bnilder, 
Traro,  Cornwall,  May  12.  Tmata.  W.  Hunter,  jnn.  J.  B. 
and  B.  Hnntar,  timbar-merohanta,  Moorgate^traet.    Sol. 

E.  W.  Oooday,  Donghty-atnet,  Bedford-row.— IfiZsim,  T. 
bakei'  and  conflsctloner,  Lowgate,  Eingston-upon-Hull, 
May  6.  Tmata.  J.  Fnmtain,  fhiit  merchant,  and  C.  WeUa, 
coe)  merohaat,  both  of  Kinaaton-upon-Hull.  Sab.  ThanMy 
and  Son,  Eingatoa-npon-Hnll. 


SIrrtam  and  5m,  taslon  and  drapers,  HaaU 
Beepham,  Feb.  17, 184{,  and  W.  A  T.  Birdiam,  ] 
1846.  — Birt^f  and  Cb.  cotton  ninnan^  Cborll 


9«rtB(n9{p«  B(MoIbrtt. 

OattUt.XttfVa. 

Haokford,  next 
ham,  March  31 
Birt^f  and  Cb.  cotton  ninnan^  Cborlton-npon 
Medlock,  May  SL—BonM  and  Bidal,  maaofaotarera  of 
BoneU'a  pilla.  May  9.— Oanb,  J.  and  B.  and  /iMiaai,  J. 
wool  staplers,  Bradfbrd,  aa  regarda  Ingham,  April  14. 
Debta  paid  by  remaining  partnera. — OraStford  and  Zta^ 
«ay«,  linen  manufaotnreea  and  bleachera,  BaDydown,  near 
Banbridga,  Ireland,  and  Lanrenoe-lane,  London,  aa  regarda 
Crawford,  April  1.—  Dmtim,  M.  A.,  and  Daoiei,  P.  proprie- 
toraaad  eondnetors  of  an  academy  near  Miwmoutli,  May  9. 
Debta  paid  by  P.  Dariea.— Jsiaea,  Oomitr,  and  Co.  maoa- 
faotorers  of  a  anbatitote  for  regetable  black,  and  of  print- 
ing inka,  &c.  Cheater,  April  21.— Astar,  Mmrof,  and  Co. 
eoaloa  nannfaotorera  and  entnmisaion  agenta,  Manohaater, 
April  6.  DabU  paid  by  Murray.— Sr^tO,  W.  and  Srat- 
km,  J.  aBrneona,  Ao.  Shrewabury;  March  Sl.—Sind,  W. 
and  Bglin,  B.  millwriaifata,  Preaton,  May  l.—IBnL  H.  and 
Oo.  woobtaplera,  Hnddenfleld,  May  1.  Debta  paid  by  C. 
Hiiat.— HeMaa  and  Oo.  brewera.  Lower  MiU^am,  May  9. 
Debta  paid  by  Milnea.— Jfo^oriaaa,  CViaiptaW,  and  Oo. 
merchants,  Miartiniqne,  Jan.  1.  Debta  paid  by  Campbell 
and  CurOller,  Xartiniana. — Vaai^U  ud  Ifimtamd,  hat 
lining  mannfkietnren,  Mancheater,  May  lO.-^lCiIa,  W.  and 
WiUia.  M.  gold  and  aflrer  pencil  mannfaoturara.  Binning, 
ham.  May  9.  Debta  paid  by  Wilcox.— PnrMi.  T.  8.  and 
Oo.  wine  menhaMa,  Ao.  Workaop,  Mar  9.  Debta  p^  by 
Parkin.— Ate<et.  $fka,  and  Co.  ctHSmj  workera,  Dar* 
field,  aa  regarda  Priaaick,May  S.— Aa<M  and  Bo<>M,warated 
apiunere,  Bradfbrd,  May  S.— AMpMet,  T.  and  ToiMmn,  3. 
Joiners  and  bnildera,  Pr  aaton  and  Wareatree,  M>.  18. 
Debta  paid  by  TomUaoo.— IMer  and  Sllaai,  brokara  and 
general  oonamiaaion  aaaata,  Urerpool,  April  lA.  Debta 
paid  br  Tagrlor.— lUi,  O.  and  Jaeofan,  J.  taOora  and  hat- 
tera,  York-terrace,  Commeroial-road  Beat,  May  9r— Wal- 
ton, W.  and  B,  ohaeaamongara,  Ctoydon,  Maf  a. 


LONDON   AND    PROVINCIAL    LAW 
AB80BANOB  SOCIETY, 
No.  32,  New  Bridge-etreet,  Blaokfriara,  London. 
Capital— One  Million. 
Dmoioaa. 
Addama,  Blehard,  eaq.  Dootora*  Comneaa 
A^ey,  the  Hon.  AnuHny  John,  Lineoln'a  Iim 
Bacon,  James,  eaq.  Q.C.  lineoln'a  Inn 
Ben,  William,  eaq.  Bow  Ckorehyard 
Bennett,  Bowland  Naritt,  eaq.  Unooln'a  Ina 
Bower,  Geerge,  eaq.  Tt^Benhouae-yaxd 
Butt,  George  M.  eaq.  Q.O.  Tesub 
OhohnelaT,  Stephen,  eaq.  lancdn'a  Inn 
(Bark,  Jonn,  eaq.  fltsalnna  Honae,  London 
Byre,  Walpole,  eaq.  Bryanatona-aquare 
Pane,  WilUam  Daahwood,  eaq.  Lincola'a  Im 
Piaber,  Harado  Nalaoa^  eeq.  Penchnreh  aUuut 
Freraum,  Lake,  eaq.  OoleBun-atraet 
Oaaelee,  Mr.  Sajeut,  Baijeanf  a  Inn 
Hope,  Jamee  Bobert,  eaq.  Q.C.  Temple 
Biui)tm,  Heoiy,  eaa.  Clananf  a  Inn 
Jay,  Samoal,  eaq.  LInealn'a  Inn 
Jonea,  John  (Birer^eaq.  *,  Vmn  Badfcrj  place 
L^u,  Henry,  eaq.  Uaaeln'aljm 
Law,  Henry  Bhenhard,  eaq.  BaahJaaa 
Leflroy,  Geotga  Banliaak.  eaq.  Piocadily 
Loftua,  Thomaa,  eeq.  New  Inn 
Marten,  George,  eaq.  Mincing-lane 
Parke,  Jamea,  aaq.  liheoh^I— BJda 
Peeoock,  Bamea,  eaq.  Q.O.  Tam^ 
Piokeriag,  Bdwaid  Slnnand,  eaq.  lineoln'a  Inn 
Beere,  Fhilv,  eaq.  lineoln'a  Ian 
Steward,  Samoel,  eaq.  lineoln'a  Inn-lldda 
TiUaard,  John,  eeq.  Old  Jewry 
Turner,  Francia,  eaq.  lincoln  a  Inn 
TrrreU,  Timothy,  eaq.  Gnildhall 
Vixard,  William,  eaq.  61,  linoota'a  Inn-fleUa 
White,  Thomaa,  eaq.  Bedlbcd-row 
Wickans,  James  Stephen,  eaq.  Mijstlaia».alH]at 
Woodrooffe,  William,  eaq.  laaoala'B  Inn 
Wrottealey,  the  Hon.  Walter,  linooln'a  Inu 
Tsmoiur. 
H.  Pitman,  HJ>.  MontafnA-piaee. 
•oucuDia. 
H.  D.  Warter,  eaq.  Catay^traa^  lineoln'a  Ian 
Bobert  Curling,  eaq.  Praderiak'a.place,  Old  Jevry. 
Poor-fiftha  of  the  proflta  dirided.amongat  the  ssiistai. 
All  the  usual  adrantagea  giren  by  other  Aaanraaee  Soal- 
oitiea  will  be  found  at  thia  Offloe,  and  erery  variety  of  Av- 
poaal  for  Aaaurance,  and  for  Payntent  of  Pnaumaa,  aaM^ 
tained. 
Extenaire  licenae  to  trarel. 
Appearance  before  the  Board  diapeaned  with. 
Proapectnaea,  lu.  may  be  bad  at  the  OflSoe,  oivrillba 
ferwaraed  on  apalioation  to  the  Saorataiy. 

JOHN  KNOWLEB,  Aotoary  and  f 


VISITERS  to  LONDONdmiiiirdw 
GBEAT  EXHIBITION.— CBOWN  HOTEL  aad 
TAVERN,  Bnpert-atieet,  Oorentiy-atreet.  Haymarkat.— 
GEOBGB  BOTI  bega  to  inform  proihaaioBal  anl  printo 
gentlemen  riaitinc  Loaden  during  the  Great  HiWalkai, 
that  they  vrill  flnd  at  the  abore  hotel  every  oomSirt  ana 
aooommodation,  irith  moderate  oliar|^.  It  ia  aaaat  san- 
trally  aitnate,  in  the  immediate  neighbonrhood  of  the 
Hooaea  of  Parliament,   oowta  of  law,   paWa   uUnt 

theatrea,  parka,  and  all  plaoea  of  pnblie  a seineiit.   Ti» 

private  sitting  and  bed  rooma  are  conunodioaa  awd  laplaie 
with  comfort ;  the  coffee  and  amnking  room  ia  oafaaiaai 
and  well  ventilated.  Dinners  alwaya  ready  fltaan  ltB7 
o'clock.  AnexoelleBtaaaortmentorwinee  aad  apritadl 
the  flrat  qnaUty.  Omnibnaaa  to  all  pacta  erarr  ■■■te^ 
farea  3d.  and  td.    A  night  porter  alwaya  ia  attendaan. 


NEW  COnifrY  OOITBOS  LAW. 
Jnat  pabliahed, 

THIRD  EDITION  of  the  LAW  and  FRAC 
TICB  of  the  COUNTY  COUBTS,  containiBc  tta  Haw 
Scale  of  Fees,  and  Mr.  Seijt.  Oowiing'a  Bides  and  Poaaa 
under  the  Bxtenaion  Act,  with  all  the  Statutes  and  Ouaa 
decided  to  thia  time,  the  New  Statate,  Bnlaa,  Ordan^  te. 
By  E.  W.  COX  and  MOBGAN  LLOYD,  Baqia.  Baiinf 
at-Law.  Price  21a.  boardac  21a.  cloth;  24a.  hali-tniai; 
3Sa.  bounds  *ith  an  Appendix,  prioe  3a.,  ocsitaini^  aQtha 
pariahea  in  eaoh  diabiat,  with  ita  diitsaine  ihantaa  aoBk 

tow■^  Ac.  

NEW  COUNTY  COUBT  PBBS. 

A  CONSOIilDATBD  TABLB  oT  Oa  NBW 
FEES,  ahewingatagianoe  arery  Fee  pavafele  oo  Aeliaaa 
of  erety  Amount,  including  Attomeya'  and  Coaaael's  Faea. 
and  Fees  payable  under  the  Extraordinary  JWiadiulian. 
By  O.  T.  Bonnraoir,  Eaq.  Aaaiatant  Clerk  to  the  Iiiiaih- 
ater  Court.  On  a  sheet,  for  aoapenaion  in  (Hbea  and 
Conrta,  price  la.;  or  on  paateboard.  Sa.  (d.  Alao,ona 
amall  cam,  for  pocket  nae,  la.  A  copy  arnt  free  to  aa^ 
person  indceing  thirteen  postage  atampa. 
Seeend  Bdition,  rariaad  and  improved,  printed  on  atonk 

_paper,  and  boond  in  atiff  oorara, 
TABLBS    of    FEES     to    be    taken    ii 
County   Conrta    nnder   the    new   ordara,  whidi 
into  operatioa  on  the  3Mh  of  Novambar,  1860,  c 
dated,  ao  aa  to  ahew  at  one  view  the  total  amount  oflaaa 


Oe 


paryable  on  each  pneeeding,  with  the  milage  for  t 
milea ;  alao  the  New  Ordera  in  foil,  the  Scale  of  Albw- 
ancea  to  Witnaaaee,  and  Vaaa  to  Bartiatara  abd  Attomqau 
a  Table  for  the  Division  of  OiBoera'  Feea,  and  Notea  aad 
Memoranda  for  Suitors.  By  Enxvirn  Cxultov,  Bobcitar. 
Clerk  of  the  Oo«nl|y  Ovnt  of  QgcnwaU^  at  St.  Anatafl 
Price  2b.  or,  by  poat,  2a.  fid. 

COX,  BtACRAE,  and  HSaTSL:ffrs  COUNTT 
COUBTS  OASES,  indndtag  IN80LTBNCY.  naa  ia  (ha 
onlyxmaerisaii  Bepott  of  the  Oaaea  decided  ia  the  a^Masar 
Conrta,  in  the  County  Conrta,  and  in  the  Inaolvant  OgMlB, 
relating  to  the  Law  and  PtaaHaa  of  the  Cosnty  Ooarta. 
By  EnWiiaD  W.  Cos  and  DxTiD  C.  MAonaa,  ~ 

riaterfr«t-Law.    Paito  1,  lta,4k<Md8an 
prioe  6a.  6d.  each.    (To  be  ooatiniiad  regnlariy.) 

N.B.— It  win  oontafa  fldl  Bepoita  of  all  tki 
under  the  New  Aet. 

0>ooaMn>>  OMnnnrOAinBOnaonauiOfllMk 
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•^the  UttMy 


CM%ii,'tMr  «'BiMih  MtijWt  .irWtta'lkrMto^ 

padJ/OMr  ttHlttag,  or  W&teh  nMjr  iMtaltor 
be  cnMed,  under  a  peMelty,  &c.  And  if  it 
be  deelred  to  be  still  m«re  expHeit,  die  mg»i- 
tiee  tour  ^  nmti.  or  k  mgk*  be  tented 


Co  ISMOim  MO*  CemtyoiAnito. 


eay^jgtoy-lmwm  «  iMi  dwived  frooi  ony 
t«rM*T«rytaO  williki  die  Uailed  Kio|dMn 
or  Act  GMoweci 

TMe  iMoM  akOtuSlj  OtWn  ell  Ibeit  i* 
-Mtaghrbjr  (be  Aggrtiunon  Bdl,  utOMtt  the 
a|kpMraiice  «f  being  tdmed  esdarfvtiy  tt  tiny 
poMienlar  penone  or  eect  A  poirerittiKht 
be  leserred-to  the  Crown  to  lieenee  the  bold- 
inir  of  each  titles,  for  the  proper  ezerdie  of 
wlHch  the  GoveniasBt  would  alw^*  be  n- 


«'j, 


J.  B.'-'Omt  tommMd^it  itUl  rf  tt 
timmMf^»t  rmUOmlJiiMUtmtta 
•MCctrM'niMten Intern.    Wttn 

— A  aittnyKn.''—Wt  aid  m^JInd/iudt  with  A,  dtoimon,  It- 
emu  U  U  i»^trktwmartaae»wlim«tTmUK^lam,fluit 
rtqttkr*  meA  tiriet  vtrbal  aefntmem ;  amd  tiutmdgt  eamU 
iU  iMt  dotu  oMmb:  Wi  ami  txmmmi  <mr  r*rr^ 
Aai  tis  law  Aould  eoiuUteMd  to  ttuk  Mfhai  jmMUiu, 
amdOmtaUfl  Itmrnit  ^HmU  »ot  tt  Had  oMorMiigio 
lit  plain  obnmu  mtmmtmQfjutt  at  wt  atamld  rtad  ama  mtr 
daemm*.    Qf  e>t  aaaaias  </ Ot  if/Uamt  Otr*  ttmUit 

''^.■r!«."C^artilMty.—naHltiJbratt»siftlln.  'Wt 


"MUSB  OF  CHABSBS  FOB  AOTXBTISSlCBlns, 

tTnderratyWord*., CO   (   0 

TorertoyiddttioiulTta'WoMb 0   0  0 

Avft'rtacntMts'froin  tiM  Cuu&lf  j*  rihodd  b4 
■■'Mtit  n  ardar  hood  tiM  Aggat  Is  Town,  ar  a 
-  ovdiW  (pmblaat  IW,  Btraid)  Ar  Ika  anoosl. 

AdrartlMmenU  ordnad  for  ttw  lint  page  are  ehanad 
'•tnm-htlt  mare.     If  sot  ao  ordered,  the^  wiU  take  tha 
.-^■attaa  01  poOTfin. 
•-^""^  -■  .^. - .     ■       . 


"W^e  eaanot  undertake  to  return  ittJeotaJT  eonunnnlgatkmi. 
-  wkaterer  i»  intended  forbtaertlan  unM  be  aothenfieMad 
ttfUm  Btaia  and  adAaaaofthewritW;  aMmeMMirDr 
fin  poUJaalio*,  bat  aa  a  (eaiaatae  of  kia  goad  ftith 

'^o  notiaa  caa  be  taken  of  anonynioaa  oommnnicationa. 


THE  LAW  TIMES. 


iats 


AATURDAY,  MAY  SI.  1861. 

TO  IffiADBttS. 

Tbat  we  might  be  enoUed  to  bring  «p  <«ii 

itoMtut  arreor  of  repert*  wtMr  bad  acdMBOr 

lated,  we  have  tlovoted  tlie  fireaett '  douMe 

>«tind%er  AlnoBt  entirely  to  them. 

Next  week  a  gratit  doable  lumbet'  wffl  eon- 
^^lidtt  die  general  legal    intelligence,  leading 
'Utides,  and  other  misccUaneons  matter  neceo- 
oaiily  omitted  from  the  present  mmber. 


A  StJeOMtlON. 
-All  the  difficulties  that  have  beset  the  Papal 
A«gMssion  Bill  have  arisea  from  the  abseaoe 
-oTa  distinct  definition  of  tlie  o£ftnce  wteoded 
■to  be  made  peaal. 

As  wownderstand  it,  Ae  oflfenoe  JnftMbdtD 
vo  prohibited  io  the  ussttujptiou '  of  an  'Onrtfo- 
rised  title  Of  dignity  by  an  noruuHhoitnd 
por90n. 

*nd8  is  ftibly  within  the  scope  of  Ic^slStion. 
'Hie  ttate  hu  created  certain  dignities,  and 
intrested  the  Cronm  with  power  to  appoint 
poMons  to  hold  them.  It  is  manifestly  an 
invasion  of  the  power  so  vested  in  Ae  Craim 
liy  the  state  for  any  olbsr  perwn  to  assime 
••Qcb  dignities  without  the  appointmettt  of  the 
Craim.  h  woirid  not  be  permitted  in  any 
ommtry  to  a  persen  to  style  himself  and  he 
otyled  by  others  its  king,  or  to  aesume  any 
title  of  nobilfty  already  existing,  or  even  any 
title  of  office  which  he  does  not  possess  by 
lawful  appointment. 

Here  is  an  offence  clearly  within  the  pro- 
vfaaoe  of  jurisprudence,  the  panishment  of 
wliidi  could  not  be  justly  ootapWned  of, 
provided  it  kad  not  the  ry^uai—te  of  par- 
tiality, by  being  limittd 'to  any  potiaolar  tides. 

Let,  tbn^lair  to  -laide,  ^iiitply p«UUt' 


MS.  HBMBBRT'S  CA«B. 

Wk  afe  bOttud  to  do  instant  juttiee  to  Mr. 
HsUBUtT.  Lsfttweekwedireettidattendtinto 
a  report  of  a  motion  in  the  Court  of  C.P., 
flrom  ^ieh  it  appeared  that  Mr.  Hbmbkrt 
had  penmtted  one  HBTHBRiNaTON,a  sham 
lawyer,  to-  asake-  use  of  liis  name  open  a  brief, 
wfaerc^  he  bad  rendeied  himsrif  rsaponsible 
fiMAomiadeadffof  UstepwMBtative.  When 
We'-  oomsBWtod  uyon  this,  we  were'  not  scwno 
Aat  the  statements  made  in  4ie  Court  had 
been  mtfweredbyMr.  HbMbbbt;  tflU,  in 
&ct,  be  was  not  cognisant  of  dds  employmdut 
of  bis  name,  nor  bad  ever  authorised  Rb- 
TBB«tNOTON  to  use  it.  The  Court  accord- 
ingly  reftised  the  rule,  and  stated  that  Mr. 
Hbiibbby  was  iully  exonerated  from  dw 
chaige.  It  should  be  added  that  Hbthbk- 
inotonIms  himseif'Bade  an  affidavit  to  the 
aame  ofieet.  Ui6der  tbe«e  drtemstaaees,  the 
rebtdte  WliiefawebadbaMd«ponAw«rigiBta 
•MMtMats  iB  ttwCMTt,  is  aot  de«etved.  Md 
Mr.  Hbmbbbt  it  entitleid  to  stand  completely 
Vindicated  in  the  sigftt  of  his  Professioii  from 
every  expression  of  blame  applied  to  bim. 
The  remarks  we  made  are,  of  course,  iritb> 
drawn,  wi£h  an  expression  6f  regret  that  be 
slwnld  have  been  the  netim  of  anoh  a  fellow 
as  Hbthbbihoton. 


RSGISraATION  OF  ASSURANCES. 
Wnliavtf  received  the  nsolatiOTa  Of  the  SefleMtas 
of  iMNOlBfliie  aB0  me  BsHcitMB  of  ^r  orcester  oo 
SHIS  snjeet. 

'  It  Is  anneestsary to  'rtipeat  llnui,  ftr  tbey  tm 
snbstantiaUy  the  saaewith  Ooae  slready  pnbliibed, 
diffving  ooij  in  this,  that  they  obgeot  to  legbtra- 
tJOD  eUogelier,  and  not  merely  to  a  oeatial  ragis- 
tiy;  their  objsetkms  being  twofcU;  first,  that  it 
wUI  ptevMit  loaos  by  depo& ;  aaoand,  that  it  «31 
iBersose  Ae  oosta  of  a  oonTeysoee. 

Hms  we  have  tbe  reaiarM>le  ftet  Oat,  ta  York- 
Mn  end  MMOetez,  irbere  rtglsttSBOu  h«i  been 
loBg  tried,  it  is  apptottd  by  the  Solicitois,  'wiule 
it  b  ejected  to  1^  tlmsef  wdo  have  liad  no  expe- 
rienee  6f  tt.  Let  tfaia  ftet  Iw  expUned  as  it  may, 
it  it  eertdidy  a  tfagnUr  one. 

However  that  maybe,  whether  oar  jodgmeats 
■honld  be  most  swayed  by  expcrieoos  or  by  aatiei- 
pstion,  by  bets  or  by  poaaibilities,  we  pat  it  to 
oar  readen  whether  the  two  objectiens  wbioh  licve 
becD  preferred  by  LjnoofanUre  aad  Woreesttr 
agidDst  r^stration  in  any  shape  mr*  soeh  •■  eall 
npon  the  Prefeaaan  for  any  very  aodvs  onesitfOn. 
U  BMfa  an  Ulnly  to  be  the  retolts  of  rsgMMflton, 
.itwiU  be  higUy»Mf^ncl  <e  MeZMtyert.  Ifit 
prevents  loans  by  deposit,  it  will  inaoensciy  in- 
crease  taana  by  mortgages.  If  it  twdls  the  costs 
of  s  eooveysnee  by  Increasing  the  woA  to  b«  done, 
it  will,  pro  tanto,  inereaie  tbe  Solidtora'  profits. 
Now  we  ne  DO  reason  why  the  Lawyers  ahoald 
rqect  a  benefit,  if  the  Lsgislatore  is  dedroos  of 
tlinutiag  it  npon  them.  We  have  not  bem  so 
cared  for  of  late  by  ParHasMOt  tbst  then  is  any 
claim  apen  na  ibr  faatidions  reditaoee  tolMViDg 
money  pnt  into  odr  podcets.  If  we  owe  a  duty  to 
the  pabHe,  temeOiing  is  also  doe  to  oarscms. 
Oertamly  we  thalt  not  Obtain  credit  fbr  oar  disin- 
tetestedutts.  Itisoardn^iWhen  WBseeHiepabll: 
abont  to  do  someddng  which  we  believe  will  be  in- 
jarioBs  to  itidf,  ilt&ragh  btadfioial  to  oaisslTes, 
to  give  it  fidr  warning  of  the  oooseqaenoes.    Bat 


«s  iKt  mtntilM  Oponto  4b  Met«t«iitn 
It  is  'Mt  ttewnbMit  Vpon  us  to  mttar 
oNC  vBu  -crownB  'in  owim^g^  v  nennra 
wbidi  li  to  bring  m  «  'M(Ml|  ff  13k€f  irtio 
ift  ilMW  'MMVeMra  *n  n  'flUi  %Mt  'ttpOn  *goii» 
Mrilag«ptU>nstbe%(Mta.  >If  MeMMtof  r«||;ittM- 
HOii-bt, ««  oar  (Meads  'aRtgek  Co  bring  so  nnCh 
addM  basinets  to  Ike  LM^tN.  We  see  bo  reason 
wtly  they  *»aid  tAe  upon  theawlvtsi  the  ttfU'of 
redsttDg  It.  Swh  paMo  vCmn  is  *>  rare  Wfth 
every  <£ss,  that  woibtrwe'shaU  not  obtain  for  it 
the  eradit'we  deserve.  The  hsnism  of  attf^aaCMfice 
fMT  tkepnUiogoed'IsMMaBkMwa  totiie  Lawyess ; 
WOOoaM  petnt  to  ssony  histtuuuu  of  tt  tnmodsrn 
Isgislatlon;  bat  what  have  wee^tahied  in  retam 
foroorpaHiotnitft?  Are- we  better  eared  for  by 
the  L^[itfttare  ?  AM  onr  toteneiits  mon  respectM  ? 
Is  then  mere  deslio  to  do  as  JasMee— for  we  aUc 
nOtforjfSMoar/ 

LstUieAttohisys'  1^  reply:  let  the  restrieted 
Md  lasridac  ftas  of  the  Coaaty  Cowts  Act 
answer.  Is  dtsn,  tksn,  any  obligation  npon  «*  to 
go  oat  of  onr  IVay  to  oppoaea  legist latien -of  deeds 
wUehistobeprodBotivetoasof  gnatlytatnstti 
buMets?    WotUaknot. 

'  If,  tliSreftife,  we  Oejeeted  to  'regwtittion  gene- 
rally, aad  not  alone  to  the  paiticDflar  }dan  now 
bdbre  PtrHnnMt,  we  would  ooansel  oar  readers 
to  let  it  take  its  Own  coarse,  and  tf  the'LegitUtUra 
be  resolved  to  |^ve  ns  sach  a  bo(»,  to  allow  it  to 
have  its  own  way. 

Bat  we  an  «  Oj^on  that  a  Central  R^istM- 
tien  weald  be  a  very  tad  tkiag,  and  Looal  R«^- 
tntien  'a  very  good  ooe,  «ad  oar  greateat  fear  is 
lest,  by  opposing  registration  aMogether,  instead  of 
suppoHllig  a  «8S^MeuteM  sthsme,  we  shoahtftil 
altogether,  snd  so,  as  in  other  eaaea  it  has  beta,  in 
iee&g  to  lerist  sU  dnnge  we  bring  down  npon 
ourselves  dettmethreebsogts;  whereas  by  trying  to 
modify,  instead  of  to  prevent,  we  might  have  inonlded 
the  dtHge  to  oar  own  views.  Ttorefore  it  is  that 
weoenuder  tbe  eonne  taken  by  the  Solicitors  of 
YorksUnaod  the  Law  Sodetiesof  Manehestsraod 
ofTsoatea  to  be  thamott  /nwAaiaodjM/Mc,  as 
wiU  U  the  meet  proper  in  ftaell— vamaly,  ta>aeelc 
to  siriMlfttte  fto  tiM  present  most  objaotieaable 
sJ!hemeora'GNftKi«l'8egittry,  the  more  ressooafele 
sod'  prafeticaUe  one  of  a  Local  Brgistry . 
I    am  lawa      la- 


TN€  MAGISTRATE, 
m  rtaittmus,  •ash  Kumcnu,  i«awTxK 

JblMIMtl. 
Tto  CotBt  of  ft.  B.  has  lOuli  aald  At  epMon  of 
iMMi  Cainvau,  Is  Jdy.  v.  BemUi,  17  LawT. 
lOS,  wbMiwts  reported  here '  firom  tbe  Oonrt  be- 
low. Bntanewpobt'wasslso  ndsed.  It -was  an 
indi<±Daent  fbr  a  oonspiraey  to  prevent  a  workman 
A.  from  accepting  work  witii  B. ;  snd  in  other  coonts 
for  preventing  mm  (irom  obtaining  work  generally. 
Th»  indistsient  wss  prosaooted  by  C.  another 
sassier  for  whom  he  bad  worked,  nd  the  combi- 
natieo  sgsiatt  him  wss  i»r  heviag  worlced  for  C. 
No  count  distged  an  intention  to  iajare  C.  Bathe 
was  hdd  to  be  a  party  "grieved  or  tajared"  irflUn 
the  tteanlng  of  the  statute,  and  merefore,  on  con- 
viction of  the  defendsnts,  entitled  to  iris  costs. 

Msgistntes  and  their  clerks  will  note  also  the 
cases  of  Xv.'V.'BHNM,  17  LtwT.  104  ;  \ailteg. 
V.  ITstet,  17  LawT.  H>&,  on  tbs  SsgisttatiOB  of 
Designs  Act. 

The  2nd  section  of  3  &  4  Vict.  c.  54,  empowers 
overseers  by  sa  order  of  justices  to  tske  poraession 
of  the  property  of  a  lonatic  criminal.  In  Se  Long- 
hant*,  17  Law  T.  106,  the  hnstic  had  mortgaged 
prouerty  which  tha  moitgagee  had  add,  and  after 
pi^iag  Umself  Ids  mattgage,  a  balance  remained  in 
his  iaaids  |  it  wu  slso  cfalmsd  by  tinstees  nnder  a 
deed  of  Bssignaaent,  exaonted  wiule  the  lonstlc  was 
in  prison.  The  Court  refossd  a  aMnAiartu  to 
oompd  the  mortgagee  to  pay  it  over  to  the  over- 
sesn,  h<d^&ig  that  tiie  statote  applied  only  to  pro- 
perty af  wtfch  the  ovatseess  ean  take  msnual  pos- 
session, aid  tint  it  dees  not  aatharin  thsm  to  re- 
cover a  dsbt  doe  from  a  tidrd  person. 

A  qnestisa  of  seaM  interest  in  tbe  praetiet  of 
Searioos  wss  deeided  in  Rig.  v.  TNs  8tniHlmiip4bn 
Dock  Omtptrng,  17  Law  T.  106.  Upon  appeal 
agaiast  a  rata,  the  Sessions  smended  ft,  subject  to 
a  saw.  The  esse  was  ttsted,  and  by  it  objections  to 
the  deelsion  of  the  Sessions  were  raised  by  the  re- 
spondeats  ss  well  u  by  tiie  appdiants.  The  latter 
cotainsd  tlie  etriiormri  to  briiq;  np  tbe  esse,  and  it 
had  been  agreed  that  dieaaspandenti  sboaM'aot 
impeadi  the  judgment  of  die  Sessions,  nnless  the 
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wpdhnti  did  w.  Upon  tii«M  CmU  itwuiidd 
toat  the  certiorari  wu  obtained  by  botli  paitiet, 
uadthtmpouiaatunnnottiiiUltdtotkeireoitt 
nnder  5  Qao.  2,  c  19,  i.  S. 

An  ■gnemont  bya  eoronflrto  pnuratlier  twenty 
per  cent,  out  of  tiM  deir  proftti  or  erery  fae  paid 
to  him  for  every  inqoeit  wliich  be  Aonid  hold 
during  nine  yean,  wai  held,  in  Pugk  r.  Carftar,  17 
Law  T.  107,  not  to  be  a  oorenant  for  tlie  sale  of 
an  olEce,  and  thenfora  not  illegal.        E.  W.  C. 

Th>  PsBTnirnoM  of  OvrsKCsa.— Lord  Camp- 
Mi's  Bill  in  the  Hom*  of  Lords  for  the  better  fte. 
ventioa  of  oflinegs,  amended  by  the  select  commit- 
tee, has  just  been  printed.  It  contains  fifteen 
danses,  indnding  aereial  proTisions  for  the  better 
prerention  of  ottOnoea  on  railways.  The  clause  re- 
Spec(in|[  "Chloroform"  is  retained,  making  it  fdony 
toadmuister,  or  attempt  to  admimster,  any  chloro- 
form, landannm,  or  other  stnpifying  or  OTerpowering 
drag  or  thing  with  intent  therel^  to  enable  the 
Barter  to  commit  any  felooy ;  and  the  offender  is  to 
be  hable  to  be  transported  fbr  Ufe,  or  for  any  term 
not  leas  than  seren  years.  The  Bill  now  prorides 
thatany  person  who  wilftiUy  places  on  railways  any 
wood,  &c.  or  takes  np  any  i«l,  &c.  or  remorea  any 
mariiinery  or  any  signal,  &c.  or  doea  any  other  thing 
with  intent  to  npset,  &c  any  engine,  «c.  or  to  en- 
danger the  safety  of  any  person,  shall  be  gnilty  of 
fdony;  or  if  any  person  shall  cast  any  wood,  &c. 
upon  any  railway  carriage,  with  intent  to  encbuiKer 
the  nfety  of  any  person  therein,  sndi  penon  to  oe 
guilty  of  fekmy;  and  any  person  wiliHilly  setting 
fire  to  any  railway  station,  or  to  any  goods,  carriage, 
&C.  shall  be  gnilty  of  felony,  and  liable  to  ten  vaarr 
tnnsportation,  and  not  leas  than  three  years^  bard 
labonr.  By  this  Bill,  for  aggraTated  assaults, 
offenders,  inth  hard  labour,  caiiDe  imprisoned  for 
tiuee  years. 

Thb  LrvnFooL  Haoibtkact. — Sereral  inaccU' 
rate  statements  have  appeared  in  the  Liverpool  pa- 
pers, and  elsewhere,  in  reference  to  the  amngementa 
consequent  upon  the  lamented  death  of  Mr.  Roshton, 
who  had  so  long  filled  the  office  of  stipendiary  ma- 
gistrate in  that  borooch.  Mr.  Rnshton  had  a  salary 
of  1 ,600f.  a-year,  and  disdiarged  duties  perhaps  the 
most  onerous  of  any  office  b>  the  kingdom.  At  his 
death  his  friends  and  adouren  have  raised  •  Itand 
for  his  family,  amonnting  abeady  to  8,500{.  The 
duties  devolving  np<m  a  single  mai^strate  were  so 
great,  that  it  was  generally  supposed  that  the  Bo- 
rough Council  of  Liverpool  would  recommend  a 
divbion  of  labour,  and  the  appointment  of  two 
jnaticea,  at  salaries  of  1,200/.  and  800<.  per  annum 
rMpectively.  This  would  be  only  an  addition  of 
40w.  a-year  to  the  cost  of  the  late  single  magistrate, 
who  was  confessedly  ovjerworlced,  and  who  dis- 
diarged the  datiea  in  a  way  that  few  men  oould  at- 
tempt to  undertake.  Ftrom  the  dilatory  or  jpani- 
monions  proceedings  of  the  town-councu  of  liver- 
pool  up  to  the  pnaent  moment,  we  might  be  dis- 
posed to  tiiink  that  thev  had  had  enerience  of  the 
worst  magistrate  instead  of  the  very  best;  for  Oey 
have  as  yet  given  no  sign  of  their  intentions  respect- 
iax  the  division  of  tbe  dnties,  or  of  the  ndaries 
which  they  are  disposed  to  pay  for  the  dischuge  of 
fonctions  which  are  important  everywhere,  but 
whidi  may  be  oonsidered  vitsl  in  such  a  place  as 
liverpool,  where  the  amount  of  floating  property  is 
■o  great,  and  where  ttie  population  is  so  flnrtoating 
ana  nncertain.  The  bonnigh  fund  of  Liverpool  is 
the  richest  in  Bnglandj  but  its  maoagen  seem  to 
get  paraimonioos  in  the  ratio  of  tlwir  abcumnlated 
wealth.  Fkrsimony  in  the  administration  of  justice 
is  file  worst  economy  of  all. — Obitner. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

WINDING-UP. 
Tbb  principle  which  we  have  maintained  against 
to  many  opponents  u  that  which  oq(^  to  regulate 
calk  npon  oontribntoriea,  hss  at  length  received  the 
formal  sanction  of  the  high  authority  of  Lord  Ckan- 
WOKTB,  after  time  taken  for  consideration.  Ttu 
reader  will  remember,  that  our  argument  was,  that 
inasmneh  as  the  olqeet  of  the  Winding-up  Acts  waa 
not  to  create  any  new  liabilities,  but  only  to  fiwUi- 
tate  the  apportionment  and  liquidation  of  such  as 
previously  existed,  the  call  upon  cootributories 
could  not  properly  be  a  general  one  of  io  much  per 
share ;  but  that  it  would  be  the  duty  of  the  Muter, 
first  to  aacertain  for  what  portion  of  the  debts  of 
tbe  Company  each  oonttibdtory  waa  liable  at  hw, 
and  then  to  call  upon  each  for  his  proportion  of 
tbosa  ddita  alone  hr  which  he  would  be  respon- 
■ble  if  the  Wmding-ap  Acts  had  never  pasariT  It 
appeared  to  as  that  tUa  eoone,  however  troublesome 
to  the  Master,  was  Ute  only  one  oonsisteat  with 
Mtenl  jiiitieB,aririth  the  provisioM  of  the  A«t. 


H«Me  «•  eoBtaodad  thrt  Mr.  Ui>rax,  tiw  detedant 
in  the  fomoBS  UpJIU  cow,  althoo|h  held  to  b«  a 
contribntory,  that  is  to  say,  simply  a  person  so  oon- 
nected  with  the  Company  as  to  be  UaUe  for  any 
acts  done  by  him  in  porsnaaoe  of  the  olqeett  of  the 
Company,  could  only  be  liable  for  such  debts  as  he 
had  himsdf  hwmred,  la  aooordaaoe  with  tbe  defini- 
tion of  legal  lialrilitT  ettablUwd  by  the  eases  at 
common  law,  and  Oat  Oerefore,  bafora  any  call 
oould  be  made  upon  Um,  the  Master  wu  bound  to 
ascertain  the  particular  debta,  if  any,  to  whidi  he 
had  rendered  himself  liable,  so  that  the  amount  o( 
thecall  might  be  proportionedtohit  share  of  audi 
debts ;  and  upon  this  ground  we  hinted  to  Mr.  Up- 
TILL  tbe  propriety  of  appealing  against  the  call  when 
made. 

The  hfait  was  taken.  A /»«  rotf  call  was  made 
upon  the  contributories,  without  any  previous  ap- 
portionment of  the  HabWHu  of  each.  Against  that 
call  there  wu  an  appeal  to  Lord  Chanwokth; 
the  case,  tbe  report  of  which  appears  in  this 
number,  wu  fully  argued,  and,  aftn  taking  tbe 
vacation  to  consider  his  judgment,  the  ^ce- 
ChanoeUor  hu  dedded  agaiiut  tht  validUp  qf  ih» 
call,  upon  the  grounds  which  we  had  formerly 
ventured  to  take.  He  statea  that  be  hu  oome 
to  this  opinion  after  careful  review  of  the  qnaation, 
and  that  he  fieels  no  doubt  about  it  whatever.  Even 
if  the  Act  had  been  silent  npon  the  qoeation  at  iasne, 
the  course  contended  for,  of  making  an  equal  call 
for  unequal  liabilities,  or  to  make  some  persons 
oontribnte  to  debta  for  whidi  they  were  not  liable 
in  law,  wu  audi  an  invasion  of  natural  justice,  that 
he  should  have  felt  himself  justified  in  straining  the 
law  to  avoid  it ;  but  fortunatdy  the  Act  itself  had 
rendered  this  unnecessary,  by  exprealy  dedaring 
that  nothing  in  it  should  siter  or  affect  any  liabili- 
ties at  law  or  in  equity.  If,  then,  the  liabilities 
were  only  such  u  existed  in  law,  it  wu  neoeasary 
to  ascertain  what  theyare  beforea  call  can  be  made, 
for  it  may  turn  out  that  in  fact  there  is  no  liability 
to  any  debt  on  the  part  of  the  contribntory. 

It  wu  stated  ttiat  there  would  be  an  apMal  from 
this  decision.  But  with  what  hope?  Theargn- 
ment  it  naantwerable :  the  conduaon  it  unavoid- 
able. 

True  it  is,  that  ita  practical  result  is  to  make 
the  Winding-up  Acta  inapplicable  to  incompleted 
companies.  But  that  is  a  very  desirable  result.  The 
machinery  of  winding  up  wu  not  framed  for  them, 
and  cannot  be  made  to  apply  to  them ;  becaoae  the 
liabilities  are  vague  and  'indefinite.  As  we  have 
before  asaerted  often,  the  Winding-up  Acta  are 
admirable  for  their  pnipose,  which  wu,  to  wind  np 
the  complicated  affairs  of  companies  actually  formed, 
whose  members  and  their  liabilitiea  are  readily 
ascertained ;  but  it  is  impoasible  diat  they,  or  any 
law  human  wisdom  could  deviae,  could  gnpple  with 
a  tiling  so  undefined  and  unsubstantial  u  a  scheme  for 
a  oompaoin  which  never  took  shape.      E.  W.  C. 


UNivnsAL  Gas  Lioht  Compant.— On  Thurs- 
day a  meeting  wu  held  before  Master  £Kr  George 
Rose  in  tiie  matter  of  this  company,  when  the  settle- 
ment of  the  contributory  liiMk  wu  resumed.  The 
cases  standing  over  from  the  tatt  meeting  were 
qniddy  disposed  of,  mainly  owing  to  the  foct  that 
the  company  had  been  what  is  tenaed  "  oompletdy 
formed."  At  the  end  of  a  sitting  of  less  than  an 
hoar's  duration,  Mr.  Roxbni|^  vriio  appeared  for 
ue  official  manager,  said  that  the  list  wu  now 
defimtivdy  settled,  with  the  exception  of  some  per- 
sons who  were  believed  to  be  insolvent,  so  that  the 
next  meeting  would  be  for  the  purpose  of  considering 
«»  question  of  a  caU.— CAroii<ete. 

MniotrrrRsaiaB  Slatk  and  Slab  Cox- 
« ''''•~:.9^**'«*'*T  •  meeting  took  place  befora 
Master  Sir  William  Home,  when  the  flirther  settie- 
ment  of  Oe  list  of  contributories  wu  proceeded  with. 
The  names  of  several  partiea  were,  during  the  earlier 
part  of  the  proceedings,  included  u  contributories, 
mthout  givmg  rise  to  much  discussion,  but  when  Mr. 
Hetheiugton,  on  tiie  part  of  the  official  manager, 
proposed  to  settle  in  hke  manner  Mr.  Hooper  for 
fifty  shares,  Mr.  Hancock,  who  ^ipeared  for  tiut 
genUeman,  observed  that  his  dient  had  not  signed 
the  deed :  and  by  a  danae  in  that  document  it  wu 
enacted  that  no  proprietor  should  be  entitled  to  any 
right  in  respect  of,  or  bold  shares  fai  the  company, 
imtU  he  had  executed  the  deed.  He  apprahended 
that  this  would  prove  a  fotsl  objection,  and  Ukely  to 
asset  all  those  persona  who  had  beoi  put  down  u 
contributories,  but  who  did  not  sign  the  deed.  He 
(Mr.  Hanoot^}  wished,  moreover,  to  caU  attention  to 
a  resolution  passed  by  the  board  on  the  Uth  of  De- 
cember, 1847,  to  theeffect  that  all  those ahant  npon 
which  tiie  oJl  of  lOs.  per  sbaia  wu  not  paid  wen 
UierBby  forfeited ;  and  tnbaeqaently,  on  tiie  7th  of 
February,  1848,  aUst  of  shar^lderswulaid  befbn 


the  board,  whkdi  Bit  fiiitilMil  Oe  naaMBof  oidy 
dxieen  persons,  and  Ua  cKantwaanotof  thenaaa- 
ber.  All thb  had tskaaelaeeloac after tlMpsmiiMt 
of  the  deposit  by  Mr.  Hancodc.  Mr.  Hetherb^tOB 
commenced  his  reply  to  tfwae  statemaoi*,  wbnit 
wat  Ibond  that  tiia  nteaenee  of  the  secretary  waa  ia- 
dispensable}  and  Us  Hoaoar,  after  iiipiiasiin,  an 
opbiion  that  the  foeta  stated  were  extremely  im. 
pgrtant,  and  denrved  the  beat  oiwsidefatkm  Ira*  lO 
paitiea,  adjoumed  die  case. 


PETITIONS,  ORDERS,  MEETINaS,  AF- 

F0INTMBNT8,  CALLS.  &c 
rAmioanead,  iaaad,  and  made,  dnriag  the  past  waak.] 
JDfiittwv  JrM  Wark»  Cbaymyv— To  sattla  <      -  -    -    ' 
on  90U1  June. — Hnmphrf , 


HUttr  DttU  Iron  Onmamf'—OJi.  on  euutribuloosaferfc 
_P«r  share  by  lOth  Jona,  18(1.— yurar. 
aim  lUm^MmHrng  OnyMqr^Fetittim  ie 


r  share  bTloaiTana,  18(1.— yurar. 

JKaMybManMy  ^bwyy.    TVUItitH  t ^_„ 

ordarfcrwiadiiicq,  ptvaratadoB  2tad  lUj;   to  b* 
hMrd  on  Cth  Joaa. 

Loan  Oamfcaim. — Petitiaa  to  wind  < 


jammuM  jjoan  umycnw.— rebUoa  to  wmd  a, 
onMUiIIayi  aniactcd  to  b«  heard  on  «tli  Ji 

WaUifH^  ami  TUktmim  ICrlew  SitaMmi)  Jb.  _^ 

/aw.— PettttoD  to  wind  mpreaanted  oa  SRk  Mot;  ea- 
p«<Had  to  be  heatd  on  7th  June. 


REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 

SarsaAL  pointa  npon  tbe  eonatmetioa  of  a  wiK 
were  dedded  in  QuamWf  v.  TWaer,  17  LawT.  IM. 
A.  wu  entitled  for  life  to  dividends  of  cartsia  stodc 
standing  hi  the  names  of  trustees,  and  to  a  bsnsfidal 
interest  in  remainder,  u  to  one  moiety  of  it.  Itee 
wu  a  charge  of  500/ .  upon  tbe  whole.  He  wu  alts^ 
entitled  to  certain  copyhold  ettates;  and  m  his  mar- 
riage settlement  covenanted  to  provide  anaaasdty 
for  his  wife.  His  will  ran  tinia :— "  I  eonfam  Oa 
settlement  made  on  ny  aurriage,  aeearing  2001.  a 
year  to  my  wife ;  and  I  do  her^  (Aaige  and  a  ' 
liable  all  and  evoy  my  freehold  hereditaaeats  i 
estate  in  the  eoanty  of.  &e.,  and  uoaeyi  atand  _ 
in  my  name  in  the  public  fonda,  with  the  payuMal 
of  the  said  annuity  to  my  wife ;"  uid  sobiect  t»' 
the  payment  thsreof,  "  I  give,  devise,  and  beqntalh 
the  same  freehirid  heredEamenta  and  estatea,  aai 
moneys  in  the  ftuds,  to  my  niece  B.,  ber  hsai, 
exeeators,  adminittntors,  and  assigns,"  wMfc  re- 
mahuler  to  her  two  sitters  in  case  of  her  liartkr 
leaving  diem  tnrviving.  "  AU  the  retf  siU  wtiUm 
of  my  real  and  personal  estate,  snbiact,  ss  to  say 
personal,  to  payment  of  my  debta,  faaenl  miiaisis. 
and  legadea  hereinaflBr  bequeathed,  I  give,  deviae. 
and  bequeath  to  my  wife,  her  hdn,  &c  ahadat^."^ 
It  wu  bdd,  that  by  "  moneys  in  the  public  fimis," 
A.  meant  the  atook  standing  in  the  names  of  im 
trastees ;  that  tiie  peraonal  estate  wu  tbe  iiiisij 
fund  for  payment  of  the  annuitf,  and  ikat  Om 
copyholds  did  not  paw  by  the  will. 

When  a  bridc-kiln  for  burning  btidbi  sa» 
erected  within  48  yards  of  a  dweUing-hoaaa  nd 
garden,  which  wu  thereby  rendered  ^most  aaai- 
habitable,  the  Court  of  Chaooery  granted  an  ia- 
junotion,  deeming  it  to  be  a  nuitanee.  (Waihr  v. 
S»{^,17L.T.  103.) 

An  interesting  case  on  the  constraeliaa  of  esn- 
ditiota  nftaUu  UoOtg  v.  Hidt,  17  Law  T.  IW. 
Tbe  conditions  stated  that  the  estate  was  liaAedtn 
Mrs,  C.  for  life,  with  remainder  to  tmateu  to  asU. 
for  the  benefit  of  her  children;  and  there  bd^ 
three  only  of  sndi  children,  all  of  whoa  had  au 
tained  the  age  of  twenty.one,  it  waa  thaiahy  itipa- 
lated  that  sncfa  diildren,  or  their  tmateu  nrw'^u. 
should,  if  required,  join  in  the  eoaveyawse.  tet 
that  no  olqection  shoold  he  takn  to  ite  litla  b|r 
the  purchaser  on  account  of  tbe  ula  taUiy  place- 
in  the  lifs-time  of  Mn.  C.  Upon  thase  iimilithaia 
tiie  eatate  wu  sold.  But  afterwards  it  appawed 
that  two  of  Mrs.  C.'s  children  were  married  «t 
with  children,  and  that  they  had  settled  thdr  I 
io  trust  for  themselva  for  life,  with  readwier  (a 
tiielr  children.  It  wu  held,  that  the  conditios»  «f 
sale  poald  not  be  fulfilled,  becanse  the  gtandOnldim 
of  Mis.  C.  bdng  minors,  neither  they  nor  ~ 
trurtees  could  join  hi  the  oonveyanoe.  "  It  i 
to  me,"  said  PATTaaow,  J.,  "  to  be  tanti  __ 
a  warranty  that  thote  who  would  be  piqwUced  by 
a  sale  in  the  life-time  of  tiie  tenant  liar  Ufe  aho*M 
join,  and  that  they  had  the  capedty  tojoai,  arf 
it  nowfappean  they  cannot"  Thia  shooM  ba  nolel 
in  Hnghai't  Pratstiet  qf  Sale*. 

It  will  be  seen  tint  the  Lord  Chaooellor  baa  at 
length  avowed  himself  to  be  oppoeed  to  soae  of  the 
proviaiona  of  the  Registration  of  Aaanraaeea  BH, 
although  a  ministerial  meaiare.  The  phM  of  i«cfo. 
tration  by  mtf  is  abandoned.  It  b  not  at  afi  mx>- 
baUethatthaBOlwiHpMifMSairioii. 
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COPYHOLD  FEES. 

Tmt  eowUtioiu  of  nie  of  eoprhoU  property  do 
notnotioe  wbether  vendor  or  pmefaaacr  &  to  de- 
frartbe  (tewsid's  fees  of  mnenaer  and  admiirioii. 

Win  my  of  Tonr  comtpondenti  infonn  me, 
irlwther  the  nnrrtmirit  to  m  <>>«  t^  "f*"  ■^- 
rooder  (which  if  charged  widi  the  ad  vahrtm  dntr) 
ad  admiinoii,  or  only  the  edmiaiinn  ?   W.  H.  C. 


FRACnCB  IN  CONVEYANCING. 

Will  H  be  giving  too  too  mvek  tnrable  to  liate 
wlurt  i>  tte  praetioe  in  tlus  following  cMe  ? 

liuded  propertjr  is  Mid  to  A.  &  B.  A.  ia  the 
laneit  poichaaer.  In  the  contract  with  B.  it  ii  att. 
pouted  that  the  title-deeds  shall  renuun  in  the  pos- 
ieasioa  of  A.,  and  no  mention  ia  made  of  •  corenant 
to  produce.  Snppoaing  A.  enters  into  a  covenant 
to  TTodnee,  wlio  pars  tiie  costs  of  his  attonev  for 
perusing  the  deed  of  covenant  ?— tlie  vendor  or  B.  the 
purchaser  of  the  smaller  lot  ?  JjMX. 


flMbns  to  i8ut(e«. 

STAMPS.— COUNTING  FOLIOS. 

1  notO'Tefcr  yonr  oorreepondent  atn.  76  of  the 
snmat  voL  of  the  LawTimbs,  to  2  Sagden's  Vend, 
ft  Porch.  446  (lOtfa  edit),  where  it  is  stated  that 
"the  oommoo  indorsemoits,  sndi  as  attestations, 
Noeipta,  or  the  like,  are  conntedaspaitof  titedeed; 
hot  etrlifieatu  of  enrolment  or  regutrp,  it  is  appre- 
hended, wonld  not,  for  they  are  not  within  the 
control  of  the  parties  at  the  time  of  the  azeeotion  of 
the  deeds."  It  is  not  the  practice  in  the  North 
Riding  to  coont  the  registrar's  certificate  in  order  to 
■acertain  the  amount  of  progressive  duty  in  any  case. 
The  deed  is  complete,  bUer  parlet,  without  any 
resutiationataU.  W.T.J. 

I^trthaUerton,  May  28, 1851. 


CONDITIONS  OF  SALE. 
Ik  answer  to  the  qoorrof  "S.  H."  allow  me  to 
ny,  I  consider  the  insertion  of  a  condition  that  the 
Bonveyance  shall  be  prepared  by  the  vendor's  Soli- 
Eitor  for  a  som  named,  to  be  utogtthtr  trnpr^fa- 
lioHol  on  his  part.  The  same  opinion  I  have  heard 
izpresaed  by  several  other  soUcitcn*,  when  •  case  of 
iiiB  sort  has  come  under  their  notioe.      T.  S.  W. 


COUNTY  COURTS. 

Fbb  County  Coort*  Bill  has  been  read  a 
second  time  in  the  House  of  Commons,  and 
m  are  gkd  to  see  that  the  Attorney-General 
iws  taken  chaive  of  it;  thns  auuring  for  it 
;he  aopport  of  the  Goremment. 


THE  LAWYER. 

Common  Law  Practice. — In  Doe  dem. 
r)avid  ▼.  J<mes,  17  Lanr  T.  106,  on  taxation 
>f  costs,  the  affidavit  by  the  attomey'a  clerk 
)f  payment*  to  certun  witness^  did  not 
atiafy  the  Master,  and  the  taxation  vaa  ad- 
oumed.  It  then  appeared  that  the  witnesses 
lad  not  in  fact  been  paid,  upon  which  the 
ittom«y  pud  them,  and  made  the  necessary 
affidavit.  The  Court  allowed  the  coats  so 
mid. 

The  Court  refused  to  permit  pleas  settinB 
ip  enjoyment  of  the  land  for  sixQr  year*  and 
il^ty  years,  without  payment  of  the  rent- 
barf^,  to  be  pleaded  m  replevin  where  the 
eizure  of  the  goods  was  avowed  a*  a  diatress 
>r  tithe  rent-cmffge.  Lord  Cam]Pbbll  said, 
Caa  these  questions  be  railed  in  replevin  ? 
Jl  clain*  for  exemption  from  tithe*  ought  to 
«  raiMd  before  the  Tithe  Commissioners." 
Shepherd  r.  Tie  Marqm*  of  Londomdeny,  17 
*vr  T.  106.) 

In  Bemiekre  r.  Faoks,  17  Law  T.  107,  on  a 
nit  of  error  corain  nMt,  to  reverse  an  out- 
t,wrf  for  error  in  fact,  the  Court  refused  to 
eqitire  the  pluntiff  to  ^ve  lecurity  for  coets. 
'  ft  seem*  to  be  admitted,"  said  the  Chief 
Fustiee,  "that  the  practice  ia  not  to  require 
»gt*  OB  awrit  of  error  to  reverse  an  out- 
awry."  "  Of  coarse,"  added  Pattkson,  J. 
'  it  no  eosu  we  ftyMa,  no  iecority  can  be 


required,  and  that  appears  to  be  w  swiOtdiDg 
to  the  practice."  . 

Tbinttt  TiBM.— Ob  Tneaday,  TrWty  Tom,  the 
last  before  tiia  long  vacation,  commenced.  The 
arrsara  of  the  Common  Law  Comts,  with  the  excep- 
tion of  the  Conrt  of  Exeheqaer,  are  inoonsidanhfa. 
At  the  time  the  Connty  Coarta  Act  wu  paaaed,  one 
Court  had  nine  arrears :  these  are  aow  aUBtted  to  the 
three  Courts.  The  Eanity  Cooris  are  burdened  with 
arrears,  and  seem  likely  to  be  so  until  some  eiEciaBt 
measure  is  passed  on  the  subject.  Tlie  whole  arrears 
of  the  Law  Courts  for  the  presoitTerm  are  only  130, 
of  which  twenty-eight  are  in  the  Court  of  Queen's 
Bench,  nineteen  in  the  Court  of  Common  Fleas,  and 
eighty-three  in  the  Court  of  Exchequer.  In  the 
Queen's  Bench,  in  the  new  trial  paper,  one  mle  is 
standing  for  judgment,  one  for  arrangement,  and 
thirteen  for  argnmant,  whilst  in  the  qwdal  paper 
there  are  two  for  judgment,  two  for  anaiveaent,  and 
only  nine  for  argument.  In  the  Common  Heaa  there 
are  four  demurrers  entered,  four  enlarged  mlea  in 
the  remaoet  paper,  and  five  new  triab  and  six  matters 
for  judgment.  In  the  Exchequer  there  sie  four  rules 
in  the  peremptory  paper,  thirteen  demurrers  for 
argument,  and  nine  special  cases,  beaidea  ten  cases 
for  judgment,  and  as  many  as  fifty-seven  rules  for 
argoment  OB  new  trials.  Several  canaes  have  brou^t 
atwnt  the  dimiootion  of  the  arrears,  not  the  least  of 
which  is  the  County  Courts  Act;  and  it  ia  to  be 
hoped  that  some  effort  will  be  made  to  reduce  the 
anears  in  the  Court  of  Chancery. — !%■«*. 


PROMOTIONS,  APPOINTMENTS, 

CTC. 

(CUmAi  of  the  TwM  for  CooatlM,  Citisi,  and  Boroogts 
«iU  obtiga  by  regnluiy  fomrding  ths  namM  tad  ad- 
' or  all  IMW  UafHtratM  who  aiay  qpaUfy.] 


The  Queen  has  beoi  pleased  to  nominate  and  ap- 

Kint  Duncan  McNeill,  eaq.  one  of  the  Ordinary 
)rds  of  Sessions,  to  be  one  of  the  Lords  of  Jus- 
ticiary in  Scotland,  in  the  room  of  Joshua  Henry 
Mackenzie,  esq.  resigned. 

The  Right  Hon.  Sir  John  Jervis  has  appointed 
William  Sale,  of  Manchester,  in  tiie  county  of  Lan- 
caster, gent,  to  be  one  of  the  perpetual  commission- 
ers for  taking  the  acknowlednnents  of  deeda  to  be 
executed  by  married  women,  m  and  for  the  county 
of  I^mcasler. 

The  Lord  Chancdlor  has  apn^ted  Jrim  Rogers 
Browne,  of  the  town  of  WntfinVliam.  gent,  and  James 
Bienldnsop,  of  Liverpool,  in  the  county  of  Tanras- 
ter,  gent,  to  be  Masters  Bxbaoidinaiy  in  the  Hi|^ 
Court  of  Chancery. 

Mr.  Charles  Young  is  appointed  Attinrney-generalt 
Mr.  William  Swabey  Registrar  of  Deeds,  Mr.  James 
Warbnrton  Colonial  Secretary.  Mr.  Robert  Ho^pon 
Queen's  Counsel,  and  Mr.  Desbrisay,  Cleik  of  the 
Council,  for  Prince  Edward's  Island. — Ob»tr»er. 

Gbat's-Inn,  Mat  28. — At  a  neathm  of  the 
Hononiable  Society  of  Grsy's-inn,  holden  this  day, 
Edward  Panl  Page,  esq.  waa  called  to  the  degree  of 
barrister-at-law. 


COURT_PAPER8. 

CHANCERY  SITTINGS, 

Trinity  Tom,  Un. 

Xord  OliBBeeUor'B  Ownrt. 


TuMday  ...May  27— App«al  Hotiona 

Wadnaiday  38{™;j^i»yiJS^;TOoarfl««a«teaiid 

Thnnday  M 


Appeals 


ftiday  SO 

8atiil3ay   31 

Honday    ...Jana  1 

Tneaday S 

WediMMay 4 

Thoraday fr— Appeal  Hotiona 

_,u„  ,1/ Petition  day.  Pnoppnaed  Trrniitin  and 

'™^   'l    CaoaePetitkma^^ 

Satnrday  7^ 

Wadneaday llj 

Thmraday 12— Appeal  Hotiona 

v_-j..  ../Petition  day.      Unoppoaed  LoaatSo 

'•^'^   "l     andOaoaePetftloM*^ 

Satnrday  "lAnwiak 

Honday le/-*!*"" 

Tneaday 17— Appeal  Hotiona. 

N.B.  Bodi  daya  aa  Bia  lordahip  aits  in  tha  Hoosa 
of  liorda  excepted. 


'•  Ooort. 


Tneaday  ..JC^  17— Hotiona  and  CJaimi 

Wadneaday Jg>BhortOaoaea,eaio»taaiias,Banfa«gt 

Thniadsy  »}     Patitians,  and  CSaiaia 

Friday   .30— Claima 

l,,t-rg-r  «,  rPleaa,  Demnrran,  BzoaptiCBS,  and 

**"™^  -"t    Fnrther Direetions       ^^^ 

Moadw  ..Joaali 
Taasdsy. */ 


Wedassday  ......  ♦{'"SlfiSliaStaf*'  ""^^ 

Thmradaj 1^"  " 

Krid^  ............«( 

Sataidv  »- 

tW:::"::::::w}*-- "*«•*»• 

y^ZL—        -,jBhortOanaaa,8bortaatos,«safcisj» 

Wadaaadsr .11}     Petltkna,  aad  Oaima 

■radar .U-Mottoaa  ^         _. 

-.u^  ,,  rPVas,  Daoanran,  XzsspHoas,  aad 

™'V  "I    VartiiarSirsalloas 

BatardiT  I4-Peti«ioas 

MoBd^ IS-OlaiBM 

Toaaday 17— Hotioa*. 

R.B.  Fifty  OaiaaB  will  ba  plasad  in  the  imar  cnlby 
dw  Mth.  Unoppoaed  Fatttiona,  not  «zoaa£n(  tea,  to  be 
in  Oa  papac  enry  day. 


Vtee-Obnacellor  Xora  OrMnreetb'a 
tUmrt. 

TttMday  ...Hot  17— HoUoaa 

Wedaaaday .»-Feti«ioa  day.   Csass  Petitions 

a^j^j^  _  /Fbaa.  Pemnrrera,  Bxeeptioas,  sad 

»*"'»d«T  1 1    Father  Direoliona 

Hoad^y  ..  Jnae  t    OsBiea  and  Oaima 

Tnaeday s}SliortOanaaa,  Short  Claisu,  and  do. 

Wedneeday 4-Oaaaea  aad  OUna 

Thnradn 6-Mo»ioaa 

Frido'  ............  •— Petition  day.    Canaa  Petitioas 

a^j^j^  .tWMM,  Domnrreia,  Bzeeptiona,  Sad 

BnarOmf  7|     Further  Kreotiona 

Monday 9— Canaea  and  Claima 

Tneaday 10— Slioit  Canaea,  Bhoirt  Oaimi,  aad  do. 

Wadaesdar  . U-Oaaaea  and  Claima 

Thoraday U-Motioaa 

Friday  .l»-Fatition  day  ^      „ 

„.,,„,„  ../Plaaa,  Demnmrs,  Szoeptions,  sad 

oa*""*!  1*1    Further  Direotiona 

Honday M    Canaea  and  Oaima 

Tneaday 17— Hotiona. 

N3.  Unoppoaed  Petitlona,  not  exoeedbg  Ten,  at  the 
sitting  of  the  Court  dai^,  ezoapt  teal  dqrt. 


''•  Ooort. 


Tnaaday  ...Kv»{«2J2;i,^.D^SSr  '^' 

w-j j_        «rPetitioo  day.    Petitiona,  Pleas,  D 

Wadaesa^ M  |     „„,„„,  Canaea,  and  Claima 

mnday  ........JB{"2S&^'^*'*'°°^°'°*^ 

CUBoppoeed  Petitiona,  Short  Oanaai 

Frid^  ........... JO^     MMfOIaiBM,  Plaaa,  Dauiiuaars,  b- 

(.    eeptioas,  Oaosas,  and  Claiaa 

Satorday  Jil^ 

Monday  ..Joite  »f  Pleaa,Pemnrrara,Bieeptions,Oaas»S, 

Tneadn-. Sf    and  Claims 

Wedneadi^ *) 


Thnrad^ 
Fridv 


.(-Hotiona  and  ditto. 
TMWonday.    Ui 
Short  Canaea 
Ao. 


SatnrdCT  7' 

Monday 8 

Tnaadw 10 

Wedaaaday .11 

!ninradi7 IS— MMona  aad  ditto 

(-Petition  day.    Ui 
lUday   13  J     Short  Canaea 

(.    Ae. 


Oafana,  Plaaa, 
Causa*, 


Fetitioaa, 
Claima,  Fleas, 


sat-rtv "{"aassr*^"™'*"'*^ 

Mond^. 10— Gaavral  Petitiona  and  ditto 

Tnaadv 17— Mottona  and  ditto. 


HOLYDAY  AT  THE  CHANCERY  OFFICK 
ON  HER  MAJESTY'S  BIRTHDAY. 

The  subioiBed  order  of  the  Court,  dated  May  27, 
has  been  issued  by  tha  Lord  Chancellor. 

"  Whereaa,  by  the  lOth  of  the  general  oid«n  of 
this  Court,  of  the  8Ui  day  of  May,  1845,  it  is  pro- 
Tided  that  the  Lord  Chancellor  may  bmn  time  to 
time,  by  special  order,  direct  the  oflSoea  to  be  dosed 
OB  daya  other  tiiaa  tboae  mentioned  in  the  fifth  of 
the  same'  Olden;  and  whereaa  Satorday,  the  31*t 
day  of  May&ist.  has  been  appointed  forth*  cele- 
bration of  her  Minesty'i  birthday,  ai^  tiiis  event  has 
been  heretofore  obserred  as  a  general  holyday  in  the 
several  ofloe*  of  tU*  Cowt,  I  do  therefore  order 
that  the  several  ofleeaof  this  Court  be  de**d  on 
Satnrday,  the  31st  day  of  May  inst  and  that  tU* 
order  be  entated  with  tiie  registrar  aad  set  iqi  in  the 
several  offioea  of  this  Court. '"^ 


ADsmoirAL  siTTTMas  nr  uymcrn. 
A  short  si^ng  has  usually  been  hdd  in  LoBdok 
during  the  Term  for  the  disoosal  of  ondeiteded 
causes ;  but  dnring  the  last  term  Mr.  Justice  CoMfae 

K TO  notice  that  thmaftw  there  wonld  b*  two  IA 
iu*  sittings  ia  Taim  at  the  entire  day.  We  now 
ondentand  that  theae  Nisi  Prius  sittinn  will  not  be 
limited  to  one  day,  bat  will  be  continneia  on  the  snh> 
sequent  days,  if  aeesstiry,  aad  that  any  oonmcin  jury 
caaiewfilDeti' 
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HIE  ILXW  TIMES. 


I* 


XLH.  IitMtilMble  to  atal&h  MbMrir^e«ii< 

■■BrvO  Dt  tntt  OdUutVT  ? 

so.  On^t  ilM  MM  A  i>*]N«iiN%  »I«I.«#. 
■IRTHS,  MARRIAlMtr'Mlia  MAtlM. 

'bAw'isD.— On  the  KHh  Uut.  ct  0<»fcy"0»Ali,<lwJ>«»l— *i 
the  lidr  of  FhiUp  H.  Homrd,  eeq.  H>.  of  >  duuliter. 
I<QKD.-^)ii  the Mth  UI.'Ve'tKlb  of  Heuy  land,  eeq, 


|rMe,ae  wift 
'.of  ■•on. 


lMciWer-*t-kw,  of  Unooln' 
TodMta.^-'OiirtlieKth  latt.  *t 

cf  Bdmrd  Toonfe,  eiq.  ~ 

ITAlKfAOl 
PiinmL,  BgwMj  T.  of  HMle 

tOtMf  Ht  HMftl^  to  AMO 

of  the  Uibt  Hon.  BIr  Jaaee  Wlgttfm,  en  tte  OTh  iiiM^ 

,    It  m  BouM  Chrnr^  V inletione. 

HHtWiUUi.  WfedeHA.  of 'De«««eU4ieiiTt,  Teaple,  eelU 
aitor,  to  Xn.  KiMKeth  BeMhanr,  of  BoiMnet-Tilbe, 
VoUum-raed,  BMaiptOn(«t^  fit/  l>iill»'i,'<lieli«e,  on  U 
fkMllnft. 

■^in,  J.  Vnke,  eeo.  J-t.,  A.fi.,  uld  B.L.  Mn  <f  IbM 
Snn*.  ma.  «i  ^Mffl  V<M«n,  «M  WOtmm  OuHe, 
Ird^  to  JiOie  Braoe,  dMiMr  ml  oo^eirMt  of  the 
litolMr.  D.  MewMt  Kaa«MS>,  A.H.  reetor  ef  Laxton, 
^Sonenet,  mA  OJManto^kw,  CWton,  «t  OHAeei,  an 
the  17th  but. 

Bcnfltawv.  /o1lB|'  aes.  fttineili  teu  nr  BuHii'yMlf  to 
Mtbe  madftnte  aad-a^MMr  Hatrteaant  of  (M  eeUt^ 
of  Bmox,  on  the  19th  inat. 'at  Ketthfleet,  wed  «). 

Tioos,  Ohiiatopher,  aaq.  OHMnOeB-phMe,  KiUa4AI.'tU 
'terfy ta<fi  »hittia(i»  tf  it. Ma^bone  onthelMh 
inat.afed68.  . 

-jMoaa,  Alfred,  reoigtr  a8a  *f  Ht.  IWlllaiu  liWIia)  a«M. 
dtor,  on  the  Brd  init.  B(e«  Mj(M  BoMta. 


Fire  Insurance. — A  return  has  been  published 
of  the  amounts  paid  for  duty  by  the  various  firri 
uunrancc-oftices  in  England,  Scotland,  and  Ireland 
daring  the  year  1850.  The  following  English  office! 
paid  the  largest  amounts  daring  the  quarter  ended 
the  25th  of  December,  1850 : — In  town,  the  Alliance,' 
12,652/.;  Church  of  England,  14,071/.;  Imperial, 
12,206/.  ;  Phoenix,  30,362/. ;  Royal  Exchange, 
19,522/. ;  Sun,  43,310/.  In  the  coiuntry :  The  Nor- 
wich Union,  21,880/. ;  and  the  West  of  England, 
11,383/.  Tiie  total  amount  of  duty  collected  in 
Scotland  from  fire  insurance-offices  was  66,421/.} 
und  the  sums  insured  on  farming  stock  amounted  to 
4,168,(ft7/.  In  Ireland  the  largest  amount  of  duty 
was  collected  from  the  following  offices :  In  Dublin, 
the  National,  1,602/.;  Patriotic,  1,208/.;  Roy«l 
Bxchange,  1,129/.;  Snn,  1,084/.;  and  in  the  coun* 
try,  the  Alliance,  1,076/. ;  Atlas,  1,259/. ;  Sun, 
1,392/. ;  West  of  England,  1,688/.  The  total  amount 
of  sums  insured  on  farming  stock  in  England  in 
1850  was  57,162,216/. 

JOURNAL  0F_  PROPERTY. 

UOMETKAftKSt. 


tlUaa,lb7». 
Hun,  Joav  ELmoato,  vkMhooai 
lodJnly" 

'.  «f .  .Toil 


EjrBuaa  Fuma. 


Bank  Stock 

B  V  Cent.  K^doced  AnnnitiQs 
3  ^  Cent.  Consols  Annoities 

OonBola  for  AccoaDt 

New  3i  ^  Cent.  Annuities  . . 
Iione  Annu.  (eip.  Jan .  5, 18fi0) 
Do.sOyrs.  (eip.Oct.  10,1859) 
Do.  90  yrs.  (exp.  Jan.  S,  1860) 

India  Stock 

India  Bonds  (1,000/.)    .... 
Do.      do.  (onder  1,000/.).. 

Booth  Sea  Stock 

Do.      do.  New  Anntiities 
Biebequer  Bills,  1,000/.  ., 

Do.  do.  500/ 

Do.  do.  Small  ... 

Do,  AdTortised  . . 
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THE    QAZETTES. 

SoKtrmyt*. 

OaoMt,  Jfoy  V. 
BnmBKr,  Dato,  w«od  dtaiar,  Kawdigate,   SorreT, 

Jane  10,  at  half.paat  eleren,  aad  Jnly  10,  at  (bran,  w- 

■nahaH^t.    Off.  la.  Bell.    Bda.  ShaqM  and  Co.  Bed- 

fad-iow.    Petition.  Hay  ■. 
OuxiiOr,  Onjiaua,  printar,  Sndbarr,  SnBiIk,  Jaae  ^  at 

al«Kt^  aad  Johr  1.  at  halfrpart  twelre,  B^n^id^t. 

0Raa.StaDSfala.    Sols.  Thonmke  aad  Smifiu  Stnle- 

Ma.   •Hmon,Mmj».  ^^ 

•ete'Ailiai,  laakeenar.  ntaHa,  TWiMH.  Jim  8 

HJSaLataleno,  aTMaMheetaa.    OH  aa.  Itadwiale. 

'  gala,  ■ankharat  and  a«b,  ftiiaaa  atiaat.  ftaatim.    Pe- 

flita.  liar  IS. 
'OuraTsoun,  drnar,  BiftiaaWi,  AacooAiie,  Jane  11 

«b1  My  a.aVtinha,BtMelOo«rt.     oEM,Etltt(W. 
8oli.BaT«n,Biirtol.   Hmsn,mifH. 


Qaarmm,  WtfVW  Iioa«  Baan,  'a«riaBlt*al  -  taigh 
'  tui/tSani,  6d  Xk».4Miaiii.  Jaae  In  4t  oile.  a^  Siit 

8,  at  twain,  Bannghall.^.   Off.  aa.  OnHrn.   BoL  TOff, 

Adalaide-plaea,  Loadon-lvilge.    Petition,  May  M. 
Kooa&'BloXtfSi  eanaiMion  agaot,  San  TaT«n»  <aHa, 

8t.'S«o^e'3-1n-the-Biut,  (nd  Ath(<hin)h^«flha,  Ham- 

InanMnfa,   Jane   10,  at  twelre,  and  JalrS,  MdkTea, 

Baaia(kall-9t.    OC  as.  Aroom.    SeU.  LatMieraadOb. 

an  jS«nT.ol>am  bers,  Old  Jewry.    Patitian,  Wnf  U. 
BenBASB,  Fbxdxbiox  sohoolmaster,  CinTdoB,  Jaa*  6cat 

tweira.  and  July  11,  at  eleven,  BiiiiiitulVat.    Off.  aa. 

Oaittaa.      Sols.    Lowless   und   Nelscn,  HaMaa'«(mM, 

¥knadlMsdls->tn*t.     Fetitira,  Mar  $6. 
Itumi,  'WoMiXH,  SMnaed  ttstaalbr,  8dMMtf«Mit, 

4%, lima«k  at  haULawt  elersB,  Jair U,  at  eM.Ba. 

>iaiUl.at.    Off.  aa.  WUtaion.    SoL  B^  Otalktm- 

pfatM^  Haekftian.    Petftwa.  XaySi. 

■aanssavtcoi  AmnnxsD. 

0an««,  Ifky  r . 
JBHs,  X.  onaaBter,  Kckmond^t.  8oh*,  Utf  U.—J'*- 
sea,  B.  toaw,  Balby,  YoikaUia,  U^f  M. 

BiMftu.ltai  So. 
BM>,  yrtUat^  Stirm,  wioe  aad  spMt  marthant, 

Briariar-UB,  StalBitdiUra,  Jaae  «  aad  July  r,  at  half. 

past  tan,  Bbminaham.     Oob.  Balgnr.     Off.  aa.  WUt. 

men.   SoL  Sidtk,  WateHao-at.  BirBfacfaaia.  Petition, 

Hayn. 
OtABK,  Jxlttt.'lndlder,  Exeter,  Jane  II  aad  Jidy'tt,  kt 

elkTen,  Xxeter.    Com.  Ben.     Off.  aa.  HMad.     Bob. 

Btogdon,  aad  8e<i«,  IfoonUbid,  and  Oeaie,  Sxattr. 

Pefitton^MayM. 
Otmkft^  B«Ba»,  tiiabar  dealar,  Btiattuu  un'Diwins  », 

Warwickshiie,  Junes  sod  Jaly  7,  at  tan,  Binahigiiai, 

Com.  Balfny.    Off.  aa.  Talpy.    Bol.  W.  B.  BlUnftoa, 

Oolenote-iow,  Blnnlngham.    jPetition,  Mar  13. 
Ofeira'i'HOFa,    Qaoaoi,    ooal    merchant,    Pandlae4ow, 

BotherhMw,  Jane  11,  at  half-peat  eleran,  Jnly  ll,«t  haUl 

peat  one,  Baainghall.it.    Com.  Pane.    Off.  as.  WhiU 

more.  8<ua.   ITewbon   and  Brans,   1,  Waidrobe-plaoe, 

]KjiAJi0*.ecAaiiioaa.    Petitk>n,  May  99. 
Rokfor.'Boekx,  hinkeeper,  Morioe  Town,  Deronshire, 

Jane  19  and  July  17,  u  eleten,  Plynioath.    Com.  Bere. 

Off.  as.  Hemonan.     Sol.  Bwotthy,  Plymonth.     Pa- 

SQver^t.  Jane 
10  and  Jnly  10,  at  twdre,  Basinihall'^t.    Com.  Bran*. 

Off.  ar.  Johnson.    Sols.  Sole  and  iVner,  A]J> aafMliy. 

Petilirjii,  May  27. 
IfAYou,  KiciiABD,  wholesale  and  retail  grocer,  Bolton-le- 
Moors,  Lancashire,  Jtme  19  and  July  4,  at  twelre,  Man- 
chester. Off.  as.  Lee.  Sol.  Tyrer,  KorHi  John.at. 
Liverpool.  Petition,  May  23. 
Saorr,  JouET,  sen.  and  jon.  ship  owners,  Nolih^Uelda, 
June  13,  at  half-past  twelve,  July  !«.  at  elann, 
Newcastle-upon-Tyne.  Com.  Ellison.  Off.  aa.  Baker. 
8ol»,'Bell,  Brodrick,'andBeU,  Bowehim:hyafd,londonj 
and  T.  and  W.  Chater,  Kewcastle-npon-Tyno.  PetiliaB, 
May  22. 
Wtait,  DiTiD  loir,  and  UsDafWOon,  KiMi,  hat  and 
cap  manufacturers,  Bristol,  June  10  and  J  nhf  IB,  at 
eleven,  Bristol.  Com.  Hill.  Off.  as.  Acramaa.  Bri, 
Salmon,  St.  Nicholas-chambera,  Bristol.  Petitioai, 
MayM. 

Snorniin. 

BunnniT  uuna. 
<gl>lal  Jii^wi  araajata.  to  whomtfrltfif** 

Aiaek.  A.  bootaaUar,  Unt,  «B.  Btaufldd,  Lbndoo.— 
AmwO,  J.  P.  i^laaa  dealer,  first,  Ss.  9d.  Edwaida,  Lon. 
don.— AnrMw,  W.  sen.  andjnn.  and  J.  bankers,  fourth, 
Ifd.  BtanaMd,  London. — Cbw,  J.  H.  cotton  inlnner, 
flMt,  ti.  9d.  ntt,  Maaoheater.— Omipn-,  W.  8.  trooer. 
fliat,  3a.  Ad.  BlanaftU,  Loadon.— Da«<as,  J.  mamer  aad 
diwar,  first,  la.  3d.  Christia,  Bitniia(han.— HoKif,  J. 
mOlar,liat,  Ca.  Cd.  Miller,  BristoL— .Toms,  C.  O.  TiotnaDer, 
fiiat,  4s.  Id.  BArtMs,  London.— Ziwa,  8.  and  XoagAnt, 
W.  Biawna,  flait  on  new  proeft,  la.  M.  EdwardarXon- 
don.— Aorp,  4.  J.  tailor,  second,  3id.  Edwards,  London. 
— JTtosysoa,  F.  sen,  oarpenter  aad  bnilder,  second,  2d. 
Btanafeld,  Landoa.— ftek,  H.  B.  adDiner,  second,  Ed. 
Edwards,  London.  ____ 

nraoiynti  ssrma. 

Pa^,  T.  J.  ftacar.  Is.  Apply  at  the  Oonnty  Court, 
Brighton.— PU|ip«,  P.  fiiat,  13a.  4d.  Apply  at  the  Ooonty 
Cout,  Margate.  

■••(tiiatiita  br  tit  Snitf  t  at  CntftBTf . 

Sa«a«>,  Itaj  10. 
BrowBHv,  T.  and  XMjf,  H.  miHwruriits,  aogineera,  aad 
manhine  aisikera,  SaUiMa,  Leaeaater,  May  13.  Tmsta.  B. 
Lewis,  maehins  maker,  aad  P.  Plryar,  iron  awrohant,  both 
of  SaUinrd,  and  T.  Pittchaid,  iron  merchant,  Manchester. 
BoL  J.  Patiy,  Maaoheater.— Cl(/(oa,  John  and  Joaeph, 
woollen  maanuotnreta,  Oarr  Cota,  near  Delph,  Saddle, 
worth,  Yorkshire,  April  21.  Tmsta.  D.  Boscorits,  wool 
mervftaat,  Huddmfleld,  O,  Pielder,  wool  merohaat,  Dob- 
enas,  Saddleworth,  and  T.  Bobinson,  oil  merchant,  Hnd- 
doSeld.  Sot.  W.  Barker,  Hndderafleld.— OoMsiww,  E. 
drraer,  tipper-at.  Islington,  April  17.  Trnat.  J.  Dfllon, 
i^^sale  warehonsemaa,  Pore-at.  Sols.  Ashnrat  and 
Son,  Old  Jewry.— Sn^liaa,  B.  drwer,  North  Shields, 
Northamheriand,  May  19.  Tmst.  E.  Tweddell,  draper, 
VOwoaatle.  SoL  Q.  Brewis,  Newcastle.— HoisMs,  J.  liar. 
mer,  Wi|beoh  St.  Peter,  Isle  of  Ely,  Cambridgeshire,  May 
IS.  nnata.  B.  Sheppenon,  temer,  and  H.  Calrar,  aor- 
aeoa,  both  of  Manh.  SoL  E.  H.  Jackson,  Wiabeeh  St. 
Peter.— Xaeas,  HjOoHeotor  of  ratea,  Sonthampton,  April 
28,  ftusta,  S.  wuiiama,  aoetJopeer,  Sonthampton,  and 
W.  EDiaton,  aentleman,  HUl,  par.  MiUbrook.  Sols.  Page 
aad  Moody,  Bonthampton.— JtidUsi,  T.  Ubonrer,  Blaina, 
Monmoath,  lata  of  the  While  lioa,  Mill-at.  Newport, 
Ueenaed  rietaaner,  May  11.  Tnat.  C.  B.  Palmer,  brewer'a 
agent,  Newport.  BoL  J.  FhBlpotta,  Newport.— JfttcMI, 
JT  woollen  draper.  Mini  heeler,  Apru  19.  Trast.  J.  Mar- 
AnB,  marehaat,  Leeds.  8M.  B.  W.  Bennett,  Manehester. 
— IFoodwarA,  D.  Iknaar,  Ixmgeott,  EerkaUre,  April  SOi 
Tmsta.  T.  Smith,  farMar.  Chihon  PoHatt,  aad  C.  Bkrtt 
'MnAtaOa*,  "Waataca.  SaL  H.  E.  Aatley,  HanfatfaaL 
atntto.  Xo)  IS. 
,  W.  Bi  aad  T.  wiuaiaaiilliints,  BiaaJisti 
Hmj  U.    Icaata.  J.  I.  Binrd,  fpt^  Mft. 


«hnrcli-rt.  and  TT.  Ba|»sh«w,  auBBuutaut,  Colemsn-st.  Soh. 
Oliver  and  AVilkina,  St.  Hwithln's-lane.— Brirft^rt-,  J.  a^h. 
cnltursl  implement  manul'.i.turer.  Hilchen.  Hertfordahire, 
April  28.  Trusts.  8.  Prudden,  Hitchin.ani  B. Bioom. Bil. 
doak, ironfounders.  Sols.  J.  Laease,  Trinity^ilaoe, Chariag. 
cross,  and  O.D.V.  Wade,  Baldoek .— 8rT>ir«,  J .  giooar  sad 
tea-dealer,  Deal,  Kent,  May  19.  Tmsts.  W.  C.  Ovunael, 
hanker,  and  W.  K.  Monday,  boader,  l>oth  of  Deal.  Srflt. 
Mercer  and  Edwards,  Deal— Day,  G.  tailor,  SigslMthome, 
Yorkshire,  May  7.  Trosts.  J.  Broadbent,  doth  naariV  ■ 
torer,  T;onpwood-edge,  near  HudderHleld,  and  S.  DsviaiMi, 
gent.  Great  Drifflcld.  Sols.  T.  Crutt, Beverley.— ffiK,Ty. 
inn.  wine  and  ale  dealer  and  flotir  merchant,  ItaakMra, 
Devon.shire,  Mav  10.  Tmsts.  J.  Gill  and  J.  ttrnUr, 
bankers, Tavistock, and  D.  Millwird,}an.  whulmdaaiuau, 
Plymouth.  Sol.  P.  JI.  Little,  Devenport. — Jana,  I.nAlar, 
Wrejham,  Denliighshire,  May  19.  Trusts.  W.  O»<hoa. 
ironmonger,  Wrexhstm,  and  J.  Mrers,  timber-aeadHat, 
Chester.  Sol.  G.  C.  Parker,  'rt^reiham.  —  Snaaa,  T. 
hoensed  victaaller,  Portland,  Dorsetshire,  May  1.1.  Ttaats. 
G.  "k.  I.  Woodhonse,  brewer,  Anstev,  near  Elaadfetd  ; 
O.  C.  Welsford,  merchant,  WeymotitU  and  MelMBJbe 
Hegis ;  T.  J.  Hansford,  bnilder,  Portland ;  S.  'Rto,  eeai- 
mission  agent,  and  E.  B.  Waahbome,  brewer,  WMh  ef 
Wermonth  and  Melcombe  Begis.  Sols.  Heminiay  aad 
Andrews,  Weymouth.— 7>ir>Kr,W.  R.  grocer,  OlfiM^t. 
Middlesex,  Mar  9.  Trusts.  T.  Havley,  grocer,  Blaetftian- 
road,  and  W.  l!turchett,  boot  and  shoe  maker.  CheafNsde. 
Sol.  G.  W.  Marsden,  Queen-st.  Chcapside.  — IFtujropr,  B. 
grocer,  Penu,  Buckiughamahire,  May  21.  Tmsta.  f.Wia. 
grove,  gent.  Penn,  and  J.  W.  WUliams,  builder.  High 
Wycomb.    Sols.  G.  Smith  and  Son,  Slough. 

CrifM^n  and  Martkall,  priDt*rs»book»eH»>,4». 
head,  April  30.— 2>iici>s  and  Son*,  ahopkMptra  aad 
dealers,  Br}'nliafotl,  pa     '"     "  ---a—.     «-i 

byR.  8.  and  J.  8.  Di 


dealers, 'Br}-nliafoil,  par.  LlaDUwny.  April  SO.    Detdi 

in  buUdcrfl,  sontbwick,  May  12.    DeUs  piid  bf  BOft- 
fora.>— J^Vencik,  D.  and  Andernon,  hayia^  c«ntan«  4^ 


rR.  8.  and  J.  S.   I>avie8. 
buildera,  Southwiok, 


wfaarflDgers,  Chatham,  April  25.  Delito  paid  by  1 
J^enrh,  3.  and  Son,  ooal  merchanta,  cooperLacd  | 
merchants,  Chatham,  May  M.  Debta  pakf  bri).  Pn 
Bo»fer,  H.  and  Stnhhrrfirld,  J.  farmen  anl  cera  « 
Westfield  and  Hastinff«,  May  13,  Debto  pad  far fltabitr- 
fleld.->6^««n,  6.  and  Co.  brass  and  liOufoMiUw,  Abatytt- 
with,  May  6.  Debts  paid  by  HnmphMy*. — Or«M,W.-  ' 
Taylor^  J.  woollen  scribblers  and  •pfanera,  H« 
May  12. — Haigh  and  BottomUft  icribblen  sad 
yarn  spinners,  Folly  Hall,  near  Haddenfleld,  JC^rAr- 
Marper  and  WhitfU,  general  atpobaaler  warww 
Maticbeat<*r,  May  14.  UebtApaidbyBowdcatfid  1 
— Jaqo,  W.  and  NickoUs,  3.  stboetnaaiTaB,  Gmi  B 
and  Hiflhopfl  Stortford,  Mav  14.--Jaae«  aad  rwf»ii,,i 
tioneerB,  Coventry,  May  S.  Debte  ^aid  by  *" 
Moore,  L.  £.  and  Durham^  H.  ftirnidBB(  «D«anaflBi^ 
Bftthbone-place,  May  6.  Debts  paid  br  Diii^—i  •  Mi 
rell,  W.  and  Co.  drapers,  KingVroad,  Chdf^  Teh^lKu— 
Phillipt  and  Nune,  attomejB,  WeyncNifli,  livr  M/=- 
Prri/on,  W.  and  J.  bre««faet  wiJftr  nd  laiai.  Mfr 
Bond-3t.  May  l&.^Ba^lamd  and  jmUiM,  Mini  liaifiii' 
warehousemen,  May  14.    Debta  paid  by  Plnfiqis. — 1 


J.  and  G.  iron  and  tin  plate  workeiVaBkalaBsUll,  May  13. — 

'"     •        •       ■       "^nddCTAoa,  r* 

ly  Ridgway. — Steer  vad 
torera  and  merchants,  Sheffield,  Jta.  1. 


RidgKau  and  Havrxh^,  wool  merchaau.  Hi 
12.   Debts  paid  by  Ridgwiy. — Steer  vAW 


^^ 


Wryitr, 
DeMa 

Vfebster.—  miitliit^ham,  J.  and  6i!l,  T.B 
stationers,  Conduit-st.  May  15. —  ^i/Ueasaa  aad 
manufacturers  of  oil  can^,  Maiti.'heat«r,  May  10, 

Kid  by  Barker.— ^^faim  and  Sm,  sB' 
rongb, 


irongh,  May  13.  Debts  paidby  J.  F.  WBmi.—w'W^l. 
and  B.  baeTwaietaoairBiannfhetnni^  OaBhcranatk-w*. 
SUkstoae,  May  l.—Wootltoet  aad  ITIauMiaia,  oora  wjKim, 
Span,  par.  Bbatal^  May  11. 

OauUt.X^IO. 
Ajuolato,  Cm  and  Co.  general  -annhaata  and  eoaaoa- 
■ion  acenta,  Bamt  Mafy4t.h>ll,  M^  10.    Dafala  paid  bj 
Coz.— Sofas,  Skat,  and  BnOtr,  millwiiglUa  aad  iMiaiisai, 

HBhliu.  May  14.    Debta  paid  by  Batea Bk*^  B.  ami 

W.  aunen  aad  drapera,  NoHhwioh,  May  1.  DaMaylii 
by  W.  Badkett.— Boinu  and  Opiqr,  eetiac-haaae  liifsia, 
lirerpeol,  May  14.— Jnw,  B.  aad  J.  ariDen  ori  aa#a 
deelen.  OcMbid,  ManA  M.— .BmaiaJM.  T.  aadB^.  H. 
millwriahtB  and  eagiaeeta.  Salfocd.  Uin  iX^dJi  aad 
Ledgtii,  warehonaemen,  flaiat  AnMa'a-baB. 
lane,  AddW-st.  aad  Wood^t.  Dee.  U.  ~  ~ 
I«dgaid.— OhwMs,  J.ina.  and  ITnyM,  W. 
dmggiata.  Old  Fish^t.  Dootora'-ooannoBa,  M^  M. 
naid  V  Wrig^.— Due*.  T.  aad  W.  chMb  aimfccw 
Batky,  Deo.  M.— Dsaefrfcoa  aad  Barwaok,  tisbv 
ohanta,  Uttle  Bolton,  Dee.  11,  IM*.    Dahta  paid  by 


wioh. — 30Mf ,  Blvokn.  and  Siter,  amaeuaa,  i 
May  16.— OsU^  and  Ckarl&m,  iron  ((Wfen,  Ti  siaslli^ 
May  16.  DebU  paid  by  CharUen.— Harris  JEit«n<|A  aad 
Hani4,  wine  aad  spbtt  uerehaata,  limipcal,  Jiaaa  30. 
18«B.— XowUead  aad  XMMl,  wooika  iMh  ii  italiali 
aadmaas&otoreia,  Haddanaetd,ICvU.  OehtayaBdhqr 
Liddell.  —  Mossey  and  jneMjoa,  geneisbl  agaata,  Vaa- 
ehester.  May  17.— Maa^wr  aad  WiSwn,  boanet  naaniAe. 
tnrera,  Bomeraet-plaae,  Hoxtoa.  May  17.— MittkeU.  J.^ 
Ard,  H.  attoraeys,  Exeter,  May  11.  Debta  paid  Irr  MaL 
—WicMb  and  Trmiatk,  cotton.waate  dealers,  Miiiihsalai 
Fei>.  U.  DabU  paid  by  Ifhilinlla— Wrtaai.  Am^f,  aad 
Soolk,  millwricfats    and!  iaootooadan,  HnlL  aa  la 

.dsMxy,  May  U.—OUvrr,  H.  W.  ITortU^fM.  B.  O. 

OUcsr,  W.  Kaaohaater  waiehonaenaa,  AldeiaisaAe»y 
May  e.— JWUisea,  J.  aad  Ansaisrs,  F.  fkatr  alalisaiii 
High-at.  Peckhaai,  Mar  6.— Panfar  aad  iZaacai^  eaB 
merchaata,  LiTerpooL  llaw  14.  Debta  naid  br  HaBeock.— 
PMp.  J.  L.  and  Cb.  ITaw  Talk.  aacTn^ 


aadCs.Bisda  Jaaaiiowaarahaats,  aaregaiifa  Xjw»,U»f. 
St.— Smd/st  aad  a»sdtn,  jilaateren,  Leeds,  Umj  U.— 


irafBT^  STvatMae. 


aad  0>.  enaiae  Wrights  aad  ahm  evikai  TS* 
Hot.  M.— flhnved,  J.  A.  aad  ITrarTX.M.  lataO  • 
aad  draggista,  Bishapagate-at..witla>Bt  aad  AiiiBan'4iBa> 
May  17.  Debta  paid  by  Shannod.— Aaaa.  8.  aa«  Ohaaa^ 
F.jmaan,  fte.  BUaalay,  ApafllS.  DeMa  paid  by  — -" 
— iriraesr  and  iVsMerae,  noal  Ptoatietun-  " 

Aiirill>.-ir>ifa,  W.  J.  aad  A&,^.  aiKi 

Mat.at.  Bt.  ;haMira^  li»  M.  NMa  waid  by 
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<■!&.  B.'i"  nport  «<' a*  Onm^r  Oimrto  «m  amMiu  no 
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BOALB  OF  CHABQBB  FOB  ASTBBTISBMBNTS. 

Under  Flftf  Word! CO    5    0 

Vn  erery  additional  Ten  Word* 0   0    8 

Adrertbemanta  firom  the  Coimtxy  ihonld  be  aocompanled 
lilth  an  order  npon  the  Annt  in  Town,  or  a  Foai-offlae 
order  (panUa  at  180,  Straiul)  for  the  amonnt. 

AdTertuementa  ordered  for  the  flnt  page  are  charged 
one-half  more.  If  not  lo  ordered,  Ihej  wUI  take  the 
ehjuioe  of  poeition. 


We  cannot  ondertake  to  return  rcfjeeted  oommnnioatloni. 
'Whaterer  ii  intended  for  iniertian  mnat  be  authenticated 
by  the  name  and  addreea  of  the  mriter ;  not  nece«ari|T 
for  pnUieation,  but  aa  a  guarantee  of  hii  good  faith 

Ko  notioe  can  be  taken  of  anonrmoaa  oommnnicationa. 
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SATURDAY.  JUNE  7,  1851. 

A  SUGGESTION. 
A  PBW  veeka  airo  a  eon««pondent  8a((((ested 
to  U8  the  posRibilitjr  of  8ab8titDtin|;  for  the 
costly  machinery  of  •  legister  of  deeds,  the 
fiorm  of  a  memorial  by  iadonement. 

At  first  we  were  indined  to  reject  the  pro- 
jjoeition  as  one  that  scarcely  deserved  con- 
sideration ;  bat  we  hare  since  {(iven  to  it  some 
thought,  and  although  we  are  unable  to  see 
onr  way  clearly  to  the  object,  it  seems  so  far 
practicable  that  no  difficult  presents  itself 
which  ingenuity  may  not  overoome. 

The  primary  purpose  of  registration  is  to 
•implify  the  proof  of  title  by  preserving  a 
record  of  all  conveyances,  incumbrances,  and 
•ettlements  affecting  landed  property,  so  that 
»  purchaser  or  mortgagee  may  be  enabled  to 
ascertain  with  readiness  and  certainty  what 
have  been  the  dealings  with  it. 

The  uses  of  this  are  twofold.  First,  it 
secures  him  against  secret  conveyances  and 
defects  not  disclosed;  secondly,  it  diminishes 
the  expense  of  proving  a  whole  title  afresh  on 
every  new  investigation  of  it.  Each  deed  or 
devolution  once  proved  and  registered  remains 
for  the  use  of  all  succeeding  dealers,  and  never 
again  requires  to  be  re-investigated. 

The  objections  to  registration  are.  first,  the 
expenses  of  the  registry  itself;  secondly,  the 
cost  of  registering  the  particnlar  conveyance ; 
thirdly,  the  cost  of  going  to  the  registry  offire 
to  search  the  title ;  fourthly,  the  difficulty  of  de- 
vising a  plan  which  shall  at  once  be  simple, 
and  yet'  distinctly  preserve  the  identity  of 
parcels,  when,  after  awhile,  properties  brcome 
divided,  and  with  them  incumhrances  are 
divided  also.  Undoubtedly  reKietmtion  will 
increase  the  cost  of  the  particular  conveyance 


of  proving  and  investigating  the  title  for  the 
purpose  of  the  conveyance. 

The  true  difficulty  of  tegittratioa  lie*  in  the 
oonstmction  of  a  plan  which  shall  secure  the 
identity  of  the  property,  after  repeated  deroln- 
tions  and  charges.  Thus,  suppose  an  estate  of 
20,000  acres  to  be  registered  as  held  under  one 
title  and  one  description.  It  is  sold  in  twenty 
lots :  there  must  be  twenty  new  descriptions  as 
the  foundations  of  so  many  more  titles  ;  again 
subdivide  them  into  lots  of  half  an  acre,  and 
some  of  these  half-acre  lots  into  divers  lots  of 
square  feet  for  building,  and  conceive  the  diffi- 
culty of  preserving  the  identity  of  the  house  of 
twenty  square  yards,  with  the  estate  of  20,000 
acres,  and  this  yet  further  increased  by  the 

ftnrchase  of  a  slice  from  half-a-dozen  of  the 
ots  at  some  point  of  junction  to  form  a  new 
title  conglomerated  out  of  the  whole. 

But  other  countries  have  accomplished  it 
successfully.  True;  but  is  land  subjected 
elsewhere  to  so  many  complicated  deaungs  ? 
We  doubt  it.  From  iJl  that  we  heard,  or  read, 
as  to  the  real  property  laws  of  other  European 
states,  there  appears  to  be  nowhere  practised, 
or  pertiaps  permitted,  such  a  variety  of 
charge*  as  are  wont  to  be  made  on  estates  in 
this  country.  Indeed  we  are  inclined  to  be- 
lieve that  this  is  the  root  of  the  evil,  and  that 
the  only  effective  cure  for  it  will  be  to  limit  this 
power  of  charging  landed  property  for  any 
other  than  the  purpose  of  mortgage — so  that, 
without  actual  possesion,  there  may  be  no 
ownership — ^in  short,  that  none  but  a  mort- 
gagee (who  should  be  deemed  a  conditional 
purchaser)  should  have  a  charge  upon  land, 
the  ownership  of  which  is  in  another.  Im- 
mense advantages  would  flow  from  this,  by 
the  gradual  release  of  the  land  from  the  thral- 
dom in  which  it  is  now  held  by  the  burden  of 
charges  that  have  attended  the  inheritance, 
wbUe  it  would  promote  its  sale,  raise  its  value 
in  the  market,  and  legitimately  increase  the 
profits  by  increasing  the  business  of  the 
solicitors. 

This,  however,  is  from  our  present  purpose, 
which  is  to  throw  out,  for  the  consideration  of 
our  experienced  readers,  the  hint  of  a  plan  for 
preserving  all  the  uses  of,  and  avoidingthe  many 
objections  to  registration  by  means  of  indorse- 
ment upon  the  title-deeds.  Let  it  be  required 
that  every  deed  should  contain  in  it,  or  in- 
dorsed upon  it,  a  list  of  all  the  documents 
required  tor  evidence  of  Utle  from  a  date  within 
the  Statute  of  Limitations,  and  let  all  convey- 
ances, &c.  not  so  indorsed,  be  declared  to  be 
void  and  of  none  effect.  Such  indorsement  or 
schedule  to  be  exempted  from  stamp  duty. 

It  is  not  necessary  to  develop  the  entire 
arrangements  that  would  be  requisite  for  the 
perfecting  of  the  scheme  of  which  this  is  only 
the  rude  design  or  foundation.  It  certainly 
presents  itself  to  our  mind  as  feasible,  and,  if 
practicable,  its  advantages  over  any  system  of 
registration  are  manifest  We  place  it  before 
our  readers  for  their  better  experience  to  test 
its  value. 


lower  the  dignity  of  the  judicial  office,  or 
disttn-b  public  confidence  in  the  wisdom,  or 
discretion,  or  self-command  of  those  who  fill 
it.  Bat  since  these  have  been  made  the  iub> 
jeet  of  public  discussion,  we  cannot  pass  them 
in  silence. 

Upon  Mr.  Ramshaye's  doings  we  are  in- 
clineid  to  place  the  most  charitable  construe* 
tion,  and  attribute  them  to  phyncal  infirmity  ; 
the  faults  of  Mr.  Amos  are,  we  believe,  more 
in  manner  than  in  substance ;  be  desires  to  do 
his  duty,  but  he  wants  that  essential  quality  in 
a  judge — patience.  His  own  mind  is  quick 
of  apprehension,  and  he  is  impatient  when  he 
is  desiling  with  slower  minds.  This  is  the  only 
fault  with  which  he  has  been  charged  before, 
for,  with  respect  to  the  particular  case  now 
under  investigation,  it  would  be  unfair  to  form 
any  opinion  until  his  answer  has  been  heard. 

But  the  occurrence  of  two  such  complaints 
is  not  without  significance.  It  proves  the 
justice  of  a  remark,  very  commonly  made,  how 
little  care  had  been  exercised  in  the  appoint- ' 
ment  of  County  Court  Judges.  It  seems  to 
have  been  thought  that  anybody  would  do  for 
such  an  office ;  patronage  was  unscrupulously 
exercised  without  any  regard  for  fitness. 
This  should  not  be.  This  appointment  was 
taken  firom  the  Crown  and  given  to  the  Lord 
Chancellor,  for  the  purpose  of  preventing  poli- 
tical  influences  from  swaying  a  choice  which 
should  be  determined  only  by  competency. 
But  the  precaution  has  not  availed.  County 
Court  Judges  have  become  vastly  more  im- 
portant  personages  than  any  had  antici- 
pated. Under  uese  altered  circumstances, 
and  seeing  the  manner  in  which  patronage  has 
been  exercised,  would  it  not  be  proper  for 
Parliament  to  reconsider  the  subject,  with  the 
purpose  of  placing  the  appointment  npon  some 
more  satisfactory  basis,  wnich  should  secure  to 
the  public  the  services  of  the  most  competent 
men,  instead  of  a  selection  in  which  compe- 
tency is  never  considered,  but  only  comiec- 
fumj* 


COUNTY  COURT  JUDGES. 
Thb  newspapers  of  the  week  have  presented 
the  carious  circumstance  of  two  judicial  in- 
vestigations into  the  conduct  of  County  Court 
Judges.  Neither  is  yet  concluded,  nor  has 
the  accused  in  either  been  heard,  and  therefore 
we  suspend  an  opinion  upon  the  particular 
cases,  merely  remarking  that  we  have  had  oc- 
casion, in  the  course  of  our  duty,  but  with 
much  pain,  to  comment  upon  the  conduct  of 
the  aelf-saule  judges  long  before  the  present 
charges  were  preferred.  Mr.  Ramshaye's 
sayings  and  doings  at  Liverpool  have  been 
more  than  once  reported  here  and  in  the 
County  Courts  Chronicle ;  and  Mr.  Amos,  in 
Maryleboae,  has  been  complained  of  by  some 
practitioners  whose  complaints  we  have  pub- 
^     ,        .     ^    .    ,  ,       .  ,  - .         lisheJ,  and  by  more  whose  complaints  we  have 

to  the  extent  of  the  expenses  of  reg.strati..n  :   anppreased,  because  we  are  very  loathe  to  do 
button  theothw  hand,  it  wiU  diromisb  the  cost  anything  which  may  have  even  a  tendency  to 
VOL  xvzz.  we«  %m,  I      a  t  7     1 


REGISTRATION  OF  ASSURANCES. 
This  Bill  has  been  so  mangled  in  Committee, 
that  in  the  absence  of  a  corrected  copy  it  is 
icnpossible  to  say  precisely  what  it  now  con- 
tains ;  but  we  believe  that  no  alteration  is  made 
in  one  part  of  it,  which  ought  to  have  the 
attention  of  the  Attorneys,  for  it  is  nof  fair  to- 
wards them. 

The  Deputy-registrars  are  required  to  be 
Barristers  of  three  years'  standing,  who  have 
practised  as  Conveyancers.  Wherefore?  A 
knowledge  of  conveyancing  is,  perhaps,  % 
necessary  qualification,  bat  why  is  it  to  be 
presumed  that  onljr  %  Banister  of  three  years' 
sunding  is  acquainted  with  conveyancing? 
Why_  is  such  a  person  to  be  preferred  to  a 
Solicitor,  who  has  practised  conveyancing  for 
twenty  years?  We  intend  no  slight  to  our 
brethren  of  the  Equity  Bar,  but  we  are  bound 
to  tell  the  truth,  and  the  truUi  is,  that  con- 
veyancing is  precisely  the  branch  of  the  law 
upon  which  the  Attorneys  (at  least  the  country 
practitioners)  are  usually  best  informed.  We 
would  back  a  three  years'  Solicitor  in  a  coun- 
try office,  with  a  few  stewardships,  against  any 
three  years'  Conveyancer  in  Lincoln's-inn, 
and  the  reason  is,  that  he  has  had  a  great  deal 
more  experience.  There  are  few  country 
Solicitors  who  are  not  compelled  to  Study 
Real  Property  Law  and  Conveyancing,  even  if 
they  do  not  dive  very  deeply  into  the  mysteries 
of  other  branches  of  the  law.  Why,  then, 
should  not  Solicitors,  who  are  at  least  equally 
competent,  be  eligible  to  the  office?  To  take 
as  a  test  a  nominal  three  years  of  practice 
by  a  man  who  calls  himself  a  Convey- 
ancer, and  to  reject  the  actual  practice 
of  thirty  years  of  a  body  of  men  who 
are  Conveyancers,  and  something  more,  is 
at  least  an  absurdity.  But  it  is  also  an 
injustice,  for  it  excludes  a  large  and  in- 
fluential body  of  persons  whose  competency 
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of  SDiot  of  money,  witboat  any  limit  to  the  amount 
songlit  to  be  reoovered  ;  for  instanee,  for  the  reoo- 
veryof  poor-rates,  road-oontraoton' bondi,  moni- 
tiont,  penaltifl*  nsder  the  Stamp  Axsts,  and  in  va- 
riona  caaei  to  •  very  large  amoimt,  ai  hereinafter 
pointed  ont. 

It  ia  propoaed  by  the  present  Bill  to  aaaimilato 
the  joriadiction  of  tiie  Aaaistant  Barristen'  Court 
with  that  of  the  County  Court,  by  extending  the 


the  criminal  buiineaa  of  the  country  is  sent  for  tnal 
to,  and  disposed  of,  at  the  Quarter  Sesdona. 

The  result  is,  that  now  all  aisoos,  burglarM, 
house  robberies,  highway  robberies,  with  and  witb,. 
out  Tiolence,  cattle  killing,  cattle  stealing,  mil  Ik. 
cenies,  violent  assaults,  assaults  with  iateut  to 
commit  felony,  certain  classes  of  forgenei  aad  pa- 
juries,  offences  against  coin,  and  misdeiiiiiiiiiaau  of 

_  all  sorts,  including  white-boy  offences,  are  not  ooly 

jurisdiction  of  the  former  Court  in 'personal  actions 'now  triable,  but  are  in  practice  sent   to,  and  ne 

^  actually  tried  at.  Quarter  Sesnona. 

The  general  instruction  giTCn  to  magiatjaies  n, 
to  send  all  classes  of  cases,  not  capital,  to  the  not 


Provirion  is  also  made  for  the   enforcing  the 
I  attendance  of  witnesses  resident  out  of  the  jnrisdic- 


prove  himself  to  be  qualified  by  shewinj?  his 
profidency  in  the  knowledge  of  the  law  of  real 
■ptqpertv  and  the  practice  of  conTeyancing. 

Let  the  Solicitors  look  to  it,  should  the  Bill 
proceed  further,  of  which,  however,  there  is 
no  present  probability. 

CIVIL  (IRELAND)  BILL. 

1. 

Tms,  Bill  purports— 1.  To  oonsolidate  the  several 
Acts  of  Parliament  relating  to  proeeedinjgs  by  Civil 
Bill  in  Ireland,  and  to  repeal  all  previous  enact- 
urentt  upon  the  snbject. 

2.  To  extend  the  jurisdiction  of  the  assistant 
barristers. 

3.  To  facilitate  the  service  of  process,  and 
confer  ample  powers  of  amending  processes  on  the 
assistant  barristers. 

4.  To  abolish  all  fees  payable  to  the  assistant 
barristers,  and  to  snbstitnte  a  stamp-duty  in  lieu 
thereof ;  and  to  regulate  the  salaries  of  the  assistant 
barristers. 

5.  To  give  to  the  aasistant  barristers  a  newjnris- 
diction,  by  transferring  to  them  the  hearing  of  peti- 
tiooa  of  insolvent  debtors  on  circuit. 

The  jurisdiction  of  the  assistant  barristers  is  not 
a  very  ancient  one ;  it  was  first  conferred  on  them  in 
J796,  when  the  36  Geo.  3,  c.  25,  transferred  to 
them  the  jurisdiction  to  hear  civil  bilU,  which  bad 
previously  been  exercised  by  the  judges  of  the 
Superior  Courts  on  their  respeotive  circuits. 

From  that  period  to  the  present  their  jurisdiction 
has  been  firom  time  to  time  extended,  and  a  large 
Jurisdiction  at  present  exists,  which  has  so  been 
eserdsed  as  to  bring  justice  home  to  the  doors  of 
all  aggrieved  at  an  expense  within  the  means  of 
most  persons.  And  it  may  be  confidently  stated 
to  have  answered  the  objects  of  the  institution,  and 
to  have  afforded  general  satisfaction. 

The  institution  of  the  County  Courts  in  England 
seems  to  have  been  based  upon  the  successful  trial 
of  over  fifty  years  of  the  Assistant  Barristers'  Court 
In  Ireland ;  though  it  will  be  found  upon  a  compa- 
rative view  of  the  duties  of  the  judges  of  the  County 
Court — the  nature  and  expense  to  the  suitor,  of  its 
proceedings,  as  compared  with  the  duties  of  the 
aoistant  barristers  and  the  expense  and  proceedings 
of  their  court,  that  whilst  the  duties  of  the  one 
&11  far  short  of  those  of  the  other,  the  expense  to 
the  suitor  in  the  latter  court  is  trifling  when  com- 
pared with  that  of  the  former. 

Previous  to  last  year,  the  jurisdiction  of  the 
County  Courts  was  limited  to  the  sum  of  20/.  in 
personal  actions  (a  certain  class  of  which,  however, 
were  excepted  ttoia  the  jurisdiction  of  that  Court) ; 
by  the  13  &  14  Vict.  c.  61,  the  'jurisdiction  was 
extended  to  50/.  in  these  actions. 

That  Court  also  entertains  replevins  and  qect- 
ments  for  the  recovery  of  the  possession  of  Imids, 
where  the  tenancy  has  determined  and  the  rent 
does  not  exceed  50/.  which,  with  the  hearing  of 
petitions  for  the  discharge  of  insolvent  debtors, 
constituted  the  entire  jurisdiction  of  these  Courts. 

The  Assistant  Barristers'  Court  now  exercises  a 


if  unquestionable.     We  do  not  believe  that 
in  this  there  was  any  ill  intention.    Doubt- 
leu  it  was  desired  to  have  as  registrars  per- 
sons acquainted  with  the  law  of  real  property 
^d    the    practice    of    conveyancing.      The 
framers  of  the  Bill  probably  share  the  gene- 
ral ignorance  with  respect  to  the  true  cha- 
racter and  attainments  of  the  country  Soli- 
citors.   They  knew  that,  in  London,  the  Soli- 
citors generally  do  not  make    conveyancing '  generally  to  that  which  the  latter  Court  now  pos- 
s   study,  the  practice  here  being  to  employ  j  sesses. 
conveyancers;  and  therefore  that   they  were       "" 
not  fitted  for  the  post.    But  the  framers  were    _  ...      .t,     -^     >  ^    ^  ■ 

ignorant  that  the  country  Solicitors  are  very  V"  °^*^  7/*^"  ^'^^^T'^^l^^ 
TB^  :  i.  .,  .i„„.»  ..„•_  <:,,i;<.jfnr  ;„  flip  Ireland,  and  for  the  payment  of  the  costs  of  these 
different ;  that  dmost  every  Sohcitor  in  the  ^^^  j^,^  £"/  ,„o,„t,  and  whidi  provi- 
country  IS  obliged  to  learn  r»l  property  law  L^  j^  ;;^  «xS?he«*>fo«. 
thoroughly;  that  he  is  m  the  daily  practice  of  I  j^^a^anjgge  baa  been  Uken  of  the  experienoe  of 
it;  that  he  is  as  familiar  with  conveyancing  as  j^g  ja^t  g^y  years  to  meet  and  correct  any  defecto 
is  the  London  Lawyer  with  the  minulice  of :  [jmt  j^tj  have  been  in  any  of  the  previous  Acts  re- 
practice  at  Judge's  Chambers,  and  that  there-  gnlating  the  practice  and  constitution  of  the  Court. 
fore  in  the  country  Solicitors  there  is  a  body  The  jurisdiction  in  hearing  cases  of  qectment 
of  men  quite  as  competent  as  the  three  years'  i  upon  the  title  at  present  is  20T. 
Conveyancers  whom  the  Bill  has  selected.  A  jurUdiction  U  given  to  recover  by  ejectment 

We  trust  that  the  error  and  the  source  of  it  |  the  possession  of  lands  overheld  by  caretakers  and 
iMring  now  pointed  out,  the  Bill  will  be  amended,  P«™i7'e  occupants     And  also  tte  possession  of 

r^i?  .       J  .!,.» T  ._.„.   Ti<.,...:.t.,   lands  held  by  tenants  from  year  to  year  where  a 

m  this  respect,  and  that  aj^y  Lawyer  Bamster  |  ^^  ^  7^^   ^^  latterU^ion.  it  U  hoped, 

or  Solicitor    shall    be  eligible    provided  he  ».jj  ^n  end  to  the  ricicJis  practice,  which  so 

much  exists  in  Ireland,  of  servmg  notices  to  quit 
every  year,  as  a  means  of  enforcing  the  payment  of 
rent. 

In  future,  the  petitions  of  insolvent  debtors  are 
to  be  heard  before  the  assistant  barristers  in  thrir 
respective  jurisdictions,  conferring  on  them  the 
same  powers  in  that  behalf  as  are  now  exerdsed  by 
the  County  Court  judges  in  England.  By  this 
arrangement,  the  cironits  of  the  insolvent  judges 
will  be  abolished,  the  expense  attendant  thereon 
saved,  and  these  judges  enabled  to  attend  to  their 
duties  in  Dublin. 

The  fees  payable  to  the  assistant  barrirtets  have 
been  tn  all  cases  aboliahed ;  but  acting  on  the  pria- 
dple  found  to  work  so  well  in  the  County  Court 
Acts,  namely,  that  the  suitor  should,  to  some 
extent,  contribute  to  the  support  of  the  Court 
whose  aid  he  requires,  a  stamp  of  sixpence  on  every 
original  process,  and  sixpence  on  every  copy,  is 
imposed  in  lieu  of  the  fee  heretofore  paid  to  the 
assistant  barrister  in  ordinary  cases  ;  and  in  eject- 
ment and  other  cases,  a  stamp  is  imposed  /est  than 
kafftkefee  heretofore  paid;  so  that  by  this  arrange- 
ment the  suitor  is  considerably  relieved  ftom  the 
payment  of  costs.  And  it  may  be  well  here  to 
observe,  that  in  the  ordinary  cases  which  are  beard 
in  the  Assistant  Barrister's  Court,  the  costs  to  a 
suitor,  including  those  of  his  attorney,  are  rnxxA 
less  than  what  the  suitor  in  the  County  Court  has 
to  incur  in  the  first  step  that  he  takes  in  that 
court. 

From  the  result  of  tiie  return  made,  it  is  evident 
that  with  this  small  stamp  duty  (and  which  is  but 
falling  back  to  the  original  intention  of  the  Legis- 
lature, as  appears  by  the  36  Geo.  3,  cap.  25)  an 
ample  fund  will  be  created  for  the  purposes  of  this 
Act. 

The  office  of  assistant  barrister  was  originally 
created  in  the  year  1787,  by  the  27  Geo.  3,  cap. 
40.  His  duties  were  by  this  Statute  confined  to 
the  criminal  business  of  tlie  Quarter  Sessions,  and  a 
salary  of  300/.  a  year  given.  He  had  no  civil  juris- 
diction whatever. 

In  1791,  the  Legislature,  conceiving  the  salary  to 
be  insufficient,  and  an  inadequate  remoneraUon  for 
the  duties  as  assistaBt  to  a  court  merely  criminal 
(and  the  Act  so  reciting  it),  by  the  31  Geo.  3,  c.  29, 
increased  the  salary  to  380/.  a  year. 

The  salary  was  again,  by  the  36  Geo.  3,  c.  25, 
increased  to  400/.  a  year,  and  by  an  Act  of  the  39 
Geo.  3,  certain  fees  were  given  in  addition  to  the 
yearly  salary  of  400/.  therein  granted. 
.  From  1799  to  the  present  time  no  alteration  has 
been  made  in  the  salary  of  the  assistant  barrister. 

By  the  36  Geo.  3,  c.  25,  the  duties  of  the 
assistant  barrister  were  prescribed  ;  and  at  the 
time  of  the  passing  of  this  Act,  and  for  years  after- 
wards, the  class  of  cases  returned  to  and  disposed 
of  at  the  Quarter  Sessions  necessarily,  and  from 
the  nature  of  the  then  criminal  law,  consisted 
almost  wholly  of  common  assaults  and  petty 
larcenies. 

As  the  criminal  code  became  relaxed  in  severity, 
so  did  the  business  of  the  Quarter  Sessions  increase  ; 
and  the  result  of  the  abolition  of  capital  punishment 
for  crimes  (with  a  few  exceptions)  has  been  that  now 


tribunal  for  trial,  whether  Qnuter  SesBoas 
Assizes ;  and  as  the  Quarter  Sesaioos  are 
four  times  a  year  in  each  county,  and  as  a  Sesaisai 
always  immediately  precedes  the  Sommer  AasixEi, 
and  invariably  two  Seasiona  intareue  betwaa 
each  Assizes,  the  great  majority  of  the  above  dssi 
of  cases  are  disposed  of  at  Qoaiter  Scssioos,  by 
which  a  great  benefit  to  tiie  eonntiy  at  kige  is 
effected,  not  only  by  reason  of  the  hm  micmiw 
mode  of  prosecution,  but  also  the  great  dimimitinB 
in  the  expense  of  keeping  prisonos,  and  at  the  tane 
time  the  more  speedy  discharge  of  the  nmoeeottaka 
place.  ^_^___ 

ANOTHER  SHAM  LAWYER. 
Wk  have  received  the  following  >— 

8,  Wellinffton-rinet,  Becfod, 
May  29, 1851. 
Sib,— Mr.  Craft,  grocer,  &c.  of  Bediari,bs  £. 
rectod  me  to  apply  to  yon  for  payment  of  Ae  sm  o( 
Us.  8d.  being  the  amount  due  from  you  to  Uai,  sad 
unless  the  same  is  paid  to  me  on  or  beCne  Sstmd^ 
next.  May  31,  by  12  o'clock,  procee&p  *91  w 
taken  against  you  in  the  next  County  Comt  is  tl» 
recovery  of  the  above  amount  without  fortha  aote. 
I  am^  yours  obediently, 

Thomas  Robinsox,  Agent,  ie. 
Charles  Denton,  Goldington. 
Debt,  14s.  8d. 


jurisdiction  far  more  extensive ;  in  many  instances 

actions  can  be  brought  by  civil  bill  for  the  recovery  I  and  for  some  years  past  the  great  proportion  of 


THE  LEGISLATOR. 

SoHB  progress  has  been  made  dariqf;  the 
week.    The  County  Courts  Bill  in  de  Om- 
mona  has  been  read    a   second  time.   Tbe 
County   Courts    Bill    (No.  2)  m  Ae  Lords, 
which   purposes  to   give   an   anginal  eqoity 
jurisdiction  to  the  County  Cootts,  has  been 
read  a  second  time,  committed,  and  the  !«• 
port  has  been  brought  up  with  isHodiBaii^ 
the  particulars  of  which  we   hare   sot  j<t 
learned.    The  Law  of  Evidence  BiQ  has  ban 
referred  to  a  committee,  aft^  an  empfatfie  ex- 
pression by  Lord  Campbbu.,  of  apfmiloC 
its   principle.    Lord  BROcoHAMr   hat  itto- 
dnced  a  Bill  for  the  improvement  of  the  poe- 
tice  in  tlie  Court  of  Chancery,  which  be  sttM 
to  have  been  prepared   by  the    cxperieaeed 
hands  of  his    brother.  Master  BsorGBAJi. 
The  Registration  of  Assurance*  BSi  te*  been 
deferred,  to  give  time  for  considentiaii  d  te 
amendmenta  that  have  been    made  bv  te 
committee. 

The  Commons  have  made  no  piugiees.  Tht 
Papal  Aggression  Bill  atopa  the  ««y. 


imptrtal  9acIi<niinL 
PUBLIC  BUSINESS  TRA>-SiCIED- 

BUXS  RIAD  A  FiaST  TUS. 
f^^idM/,  Kof  30. 
Smrey  oi  Great  Britaia,  ko. 
Cluritable  PurokaM  Seeds. 

jr»aiif,Jm»it. 

Irish  Fisheries 

Ecclesisatical  Property  Tahimtion,  XreiMaiL. 

Weintlda),  Jwm  «. 
Admioistration  of  Oriminal  Justise  ' 
I'reTention  of  Offences. 

Tltnrtd(^,  Jm*t  i. 
Metropolis  Police. 

BILLS  RCAD  A  SECOND 
Alilaf ,  JCqr  S. 

Woods,  Foreits,  &c. 

Wcdnniaf,  Mag  X. 
CoTutj  Courts*  farther  ExtennoD. 

Tkundai,  May  S. 
Brituh  White  Herring  rSsherr. 

rriiaf,  Xai  30. 
Fee  Farm  Bents,  Ireland 
Coort  of  ChuicerjT,  Irehind 
Colonial  Property  Qnaliflealua. 
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ObMiI*  PtacbiM  I>Md». 

aiLM  UMD  A  TXIBD  TIMB  AKS  FASSBD. 

W«  of  Aneaic  BegnUtum 
Appdfitmente  to  OflHoefl,  fto, 
rwoen  uid  Practice,  Irelaod 
Bi(h^r>,  Boalli  Wain. 

TuM^,  Itof  W. 
ArpnaticM  to  Sea  Serrloe,  InkBd,  ITo,  S 

TlmniMi,  Mat  to, 
9tUBf  Bntifla,  Ireland  (oonnnaanoe). 

BrUgei,  Ireland. 

nnh  BgiWnga 
tl^om,8e»*Saai. 

PUTATB  BUSINESS  TKANSACTra). 

Bn.I.8  RSAD  A  THIKO  TIMB  AND  PAS8BD. 

pjTwiiwahfcm  IjnproTeiDeiit 
IbbutDUT  Tnropike  Boada 

HUmA  Vereat. 

B(dtoii,ko.  Bailing 

BncUer  Roads  CoiuoUdation 

Oreat  Weatem  Baihrey,  Birmiagbam  and  Oxford  Junction 

BiaDcti 
BVUm  Bridge  and  Oaaaemy 
jfaaduaMt  and  Saiford  SiteniioD  BailiMr 
Jforth  filuelds  Qnaya  and  ImproTenents 
Smiderlaad  Iinproremeot 
Warrta^ton,  Jte.  Jraotion  Balhray 
WeatoiihSi^er^Maffe  laapfOTaaaanK 

2Waday,  Jf<qr  V* 
Dee  Btaadard  Bettoration 
C^reat  Cental  0*a  Coosamera*  Company. 

Bnit  iTorth  of  SootlandBamay 
HidtandBailiray,  porehaM  of  Leeds,  ke.  Baihray. 

Tkui  wfne,  JIdy  29. 
frice'a  Patent  Candle  Compaay 
Thaawa  HaTen  Doek  and  Saihfaj. 

Oreat  Sonthem  and  Western  BaUway,  Ireland 
Boolli  Blaflbrdstaire  Bailway,  Branchee 
StwA^OB,  Ifiddlesboniagh,  Ac.  Watenrorta. 

Mondavi  Jaae  8. 
Cork  and  Waterford  Bailway 
Oreat  Northern  Bailway,  Ko.  S 
KiOamey  Junction  Bailway 
MHUhMter  ImproTement 
Kanoheeter  Waterwerka 
Xwyport  and  Carliile  Bailway 
tjlreiitoae  and  Lancaster  Bauway 
Watoilbrd  and  Kilkenny  Badway. 

Wtdnetdd),  Jume  4, 
qaikauaall  ImproTameat. 

BMSIOITAL  PKINTID  PAPBK8. 
rsr.Bma. 

03.  Iioeal  Acta— BeKaia  of  the  Adiairalty 
288.  Portpatrick  Harbour  light — Correa^mdenoe 
ass.  Legaey,  &e.  Duties — B<%am 
SM.  Sweets  or  Made  Winee— BetniM 
310.  Taa  Diaaen's  laud-Copy  of  Sir  W.  Daoisoa's  Des- 
patch. 
381.  Hope — Betoms 

Wt.  WoiUiaases,  Ireland — Oorrsapondenee 
306.  Cnetom  House— Abstract  of  Aoooonta 
310.  Billa— Apprentioes  to  Sea  Serrice,  Ireland  (Ho.  I), 

amendea 
320.    —      British  White  Herring  Fishery 
333.    —      Parm  Boildings,  amended 

Lodging  Houses,  as  amended  in  Committee 

and  bj  the  Select  Comnutte* 
Metropolitan  Water  Supply,  Control  of  by  Be- 

presentatiTe  Body 
Pee.{arm  Benta,  Ireland,  aawnded 
Commou  Lodging- Honaea,  wmeaded  by  the  Se- 
lect Committee 
Surrey  of  Great  Britain,  Ac. 
Charitable  Pnrebaae  Deeds 
Farm    Buildings,  as  amended  by  Oonnaittee 
and  on  re-commitment 
C<(p0  of  Ck>od  Hope,  BepreaentstiTe  AasemUy— Further 

Pliers 
PabUo  Acta— Cap.  9, 10,  ud  II 
31^  Publie  Income  and  Bxpenditure — Aooottat 
333.  Metropolis  Water  Bill— Copy  of  Scale  of  Batea 
SOS.  WatJ^Eelom 
30e.  Talnation,  Irelaad— Betom 
318.  Trini^  College,  Dublin,  Bill— Datum 
32S.   Cinl  Bin  Froceasaa— Betum 
333.  Wliaat  and  Oats,  Ireland— Betums 
AflUn  of  Borne — Correspondence 
311.  Civn  Serrioea— Estimates,  Classes  4,  S,  and  6 
317.   Wheat,  Ac.— Account 
3£4.  Cheese— Account 
3S5.  Porta  of  Shields  and  If  ewoastle-upon-Tyne— Copy  of 

Offldal  Regnlations 
219.  Trigonometrical  Surrey,  India— Betums 
aeS.  "Weat  India  Contract  Mail  Berrioe— Betum 
337.   Chnroh  Preferments— Further  Supplemental  Betom 
3S0.   Inooow  Tax— Betum 
34A.  Bailway  Accident,  Sutton  Tunnd— Batan 
S«6.  If  otropolis  Water  Supply— Mr.  Banunell's  Beport 
3B1.  Sattars— Copies  of  Doomnents 
SIO.  fltoam  Tiisiiiilfi    Biitnrii 
101.  'Waterford,  Weifbrd,  Wioklow,  and  DnUin  Bailway 

Company- Betuma 
Charitable  jDonations  and  Beiineata,  Inland— Mh  B^ort 

o#tlM  Oommiarfoners 
t)ia.  IffTnhant  Saaiian— Alouat 

e.   Bibles    Betura 
.   Batia  Narimtion  Bill— Copy  of  Bsjport 
M0.   r^adeandNsTlgation— Aooounta 

— ^o.  Is  Kant 


SfiO.  — 

368.  — 

367.  — 

see.  — 

3S1.  — 

36*.  — 

341.  — 


Loan  Food  Beard  of  Irdaad— 13th  Beporl  

KatK^oKa  Water  Biqiply— Bep^t  by  tie  Hoa.  -Wmmx 

Naaaer 
S40.  Offlinal  Sahtriee— Copy  of  Treaaurr  Ifiauta 
Turnpike  Tmste— Beports  of  the  Secretary  of  State 
Prisons  of  Ireland — Sech  Beport  of  the  Inspectors  General. 

SESSION  1850. 
Wl.  Titles,  Contents,  and  Indexes  to  the  Sessional  Printed 
Fapera. 

HOUSE  OF  LORDS. 

MOISTRATION  or  ASSURANCKS. 

Fkbat,  Majr  23.— The  Lo*»  Chamcbllor 
preaented  a  petmon  against  the  Bill  for  the  registra- 
tioo  of  aasarances  of  ImkI.  In  doing  so,  ins  lordship, 
«ho  was  tery  indistinctly  heard,  stated  that,  while 
he  apprered  of  the  principle  of  the  measive,  there 
were  many  portions  of  it  which  he  thought  liable  to 
objection,  snd  to  wliieh  be  was  not  prepared  to 
assent- — Lord  Campbbll  expressed  bis  disappoint, 
ment  at  hessing  these  sentiments  from  his  noble 
frirad,  whose  support  he  had  expected  to  recdve- 
The  KH  was  fonnded  npon  the  recommendation  of  a 
commission  which  had  emanated  from  liis  noble 
IMend,  It  had  been  carefdlly  considered  by  a  select 
comsoittee  of  their  lordships,  and  bad  been  received 
with  approbation  on  both  sides  of  the  Hoose.— Lord 
Beaciiont  said  that  the  oocrse  taken  by  the  noblelord 
on  the  woolsack  appeared  to  liim  to  be  scarcely  a  iair 
one.  The  Bill  was  fonnded  npon  the  report  of  a  com- 
missionappointed  three  years ago.baTinEbeentefeired 
to  s  select  committee  of  that  boose.  The  noble  lord 
then  took  an  objecttan  to  a  plan  of  registration  by 
maps;  npon  this  a  ^scossion  took  place,  and  this 
having  terminated  in  the  rqection  of  the  plan,  tiie 
noble  lord  qaitted  the  committee  withoat  bring- 
iqg  forward  any  farther  Directions,  but  leaving  the 
eommittee  nnder  die  impression  that  he  approved  of 
the  bill.  Now,  he  thonglit  that  the  committee  was 
the  proper  place  for  the  noMe  lord  to  have  brought 
forwara  wfaatever  objections  he  entertained  to  the 
Irill.  It  was  not  intended  by  this  bill  to  bring  the 
title-deeds  of  ril  estates  np  to  London,  ss  his  noble 
friend  opposite  stipraosed-  If  his  noUe  iViend  sold 
his  estate  after  the  BiU  passed,  there  would  still  be 
tbe  same  examination  mto  tiie  title  as  at  present ; 
bnt  the  parchaser  would  then  sdn  ancb  a  title  as 
would  enable  him  heiesfter  to  deal  with  the  pro- 

{•erty  ranch  more  easily  and  rapidly  than  the  noble 
ord  eonld  at  present  do,  faowerer  long  his  family 
might  have  been  m  possession  of  tbe  estate.  In  the 
NOTth  Riding  of  Yoricshire,  where  a  system  of 
registration  existed,  it  was  optional  to  deposit  either 
the  title-deeds  or  a  memorial  of  tbem ;  bnt  it  tiad 
there  been  fonnd  convenient,  in  cases  where  large 
eststea  were  sold  in  small  portions,  to  deposit  the 
title-deeds,  in  order  to  avoid  the  expense  of  cove- 
nants to  prodnoe  the  title-deeds.  That  was  a 
mvctical  instance  of  what  the  working  of  the 
Bill  wonM  <be.  The  Loso  Chancellor  said, 
be  would  mention  one  claose  wtiich  stmck  him  as 
improper.  It  was  proposed  to  be  enacted  that  if  a 
will  be  made,  and  be  not  registered  within  two  years, 
and  the  h«r-at-law  shall  in  the  meantime  iiave  dis- 
posed of  the  estate  coming  to  him  by  descent,  that 
in  that  case  all  tbe  titles  cwrived  under  the  will  were 
to  be  destroyed.  Now  by  will  provision  was  made 
for  unborn  children  the  issne  of  maniages,  and  for 
absent  persona,  and  yet  tliis  Bill  wonM  destroy  all 
titles  under  a  will  not  nmstered  within  two  years,  if 
some  penon  having  s  cobnrable  title  to  tbe  propoty 
disposed  of  it  in  the  meantime.  It  was  tme  that,  if 
a  person  was  prevented  from  registration,  he  might 
make  an  affidavit  to  that  effect ;  bnt  the  effect  vnu 
that  those  to  whom  property  was  t>eqneatbed  did  not 
always  know  of  tlie  wiU,  while  the  heir  had  that  ad- 
vantage. He  was  not  an  opponent  of  reipstration ;  and 
he  would  assist  to  the  utmost  in  carrying  a  measure 
for  that  purpose,  seeing,  at  the  same  time,  tliat  the 
measure  introduced  bad  not  an  effect  exactly  tbe 
reverse  of  that  intended.  He  believed  that  no 
one  was  opposed  to  a  general  system  of  regis- 
tration,  if  it  could  be  practically  carried  out  in 
such  a  manner  that  its  advanta^  were  not  coun- 
terbalanced by  accompanying  disadvantages.  Bnt 
the  difficulty  lay  in  the  details ;  and  it  appeared 
to  him  that  this  Bill  left  that  difficulty  still  to  be 
solved.  It  provided  that  certain  things  should  be 
done  by  rules,  to  be  ihimed  by  the  Registrar. 
General,  with  tbe  approbation  of  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls.  Now,  he  be- 
lieved those  functionaries  were  incompetent  to  the 
performance  of  that  duty ;  not  from  want  of  ability, 
bat  from  the  nature  of  the  inquiry,  and  the  lairaar 
that  would  be  required.  He  thought  that  the  whole 
question,  as  to  wiiether  the  Bill  would  be  benefid^ 
OS  misclueToiis,  turned  upon  tiie  nature  of  the  regu- 
lations, and  he  thought  that  Parliament  should  not 
entrust  the  framing  of  these  to  othen.  He  thought 
that  the  commisstonars  should  have  pointed  out, 
not  minutely  bat  in  substance,  what  those  regnla. 
tioDS  should  be.— Lord  Cbanwobth  said  it  had 
appeared  to  the  select  committee  that  to  have  waited 
until  thev  had  maps  in  existence  to  suit  the  exigen- 
cies of  tne  ease,  would  have  been  tantamount  to 
poitponing  their  kgishttion  on  this  subJecLf'iie  ifie. 


And  as  to  the  details  of  the  measore  not  having  been 
provided,  the  nature  of  the  machinery  of  the  BUI  was 
already  pointed  oat,  and  also  the  modut  optraiuU  i 
but  if  they  had  delayed  the  Bill  till  the  details  wen 
all  drawn  up,  they  mii;ht  as  well  have  pos^xmed  the 
questioB  for  two  hundred  years. 
oonirrr  oocbib. 
MoNDAT,  June  2.— Loid  Bboosbam  moved  te 
a  retom,  shewing  the  nomber  of  causes  tried  in  the 
Superior  Courts  during  the  last  ten  years,  with  the 
view  of  ascertaining  tiie  advantages  that  had  bee* 
dcnivad  from  the  County  Courts.    Agreed  to. 

BKOISTKATION   OT   ASSVRANCBS   BILL. 

Lord  Campbell  postponed  the  committee  on  this 
Bill  until  after  the  Whitsuntide  recess,  after  a  short 
desnttory  conversation  between  himstjf.  Lord  Fits- 
William,  Lord  Cranwortb,  and  the  Harqness  of  West* 


CBANCBBT  BBVOBH. 

Lord  LnnmcasT  said  that  he  saw  that  Levi 
John  Russell  was  about  to  bring  la  a  fresh  bOl  tat 
the  improvement  of  the  administmdon  of  jnstice  in 
the  Court  of  Chancery.  He  hoped  that  the  Loid 
Chancellor  would  have  more  hand  in  this  measure 
than  he  seemed  to  have  had  in  the  last,  snd  he  wished 
particolaiiy  to  draw  his  attention  to  the  satis&etorr 
working  of  an  act  passed  last  sssdon,  which  haa 
effected  a  great  reform  in  the  Irish  Court  of  Chancery. 

Tbe  Lord  Chancellor  thanked  his  noble  friend 
for  calling  his  attention  to  tbe  subject.  Some  of  the 
(acta  stated  as  to  tbe  progress  of  Chancery  reform  in 
Ireland  had  taken  him  by  surprise,  but  he  wonid 
make  inquiry  into  tbe  matter,  and  spare  no  pains  to 
make  the  bill  about  to  be  laid  before  the  House  at 
effective  as  possible. 

THE  CRIMINAL  LAW. 

Lord  Ltndhobst  had  now  to  put  a  qnestaon  to 
his  noble  and  learned  friend  on  a  very  importHit 
subject — he  meant  with  referaaee  to  the  Crimiaal 
Law.  Their  lordships  were  aware  that  in  1839  * 
eonuniasion  had  been  appointed  to  frame  a  digest,  at 
criminal  code.  Those  commissioners  had  parRnwiad 
their  duty  with  great  zeal,  industry,  and  ability.- 
Many  thousand  pounds  liad  been  expended  under 
that  commission.  A  digest  was  prepared  by  tiieB, 
and  a  bill  was  brought  in,  which  was  read  a  seoood; 
time  in  their  lordshiiw  house,  and  afterwards  refers 
red  to  a  select  committee.  Tlie  question  he  wished 
now  to  ask  his  noble  and  learned  irisnd  (tbe  Lead 
Chancellor)  was,  whether  or  not  it  was  tbe  iatentioB. 
of  her  Majesty's  government  to  pass  over  altogether 
the  labours  of  that  coBunission,  and  if  not,  to  wliat 
extent  it  was  meant  to  adopt  or  to  ai>andon  thorn  i 
He  (Lord  Lyndharst)  was  anxious  to  luow  wiiat  tbe 
intentions  of  tier  Majesty's  government  were  on  that 
important  subject,  because,  until  their  lordAipe 
knew  whether  the  report  of  the  commisooners  was  tt> 
be  acted  on  or  altogether  disregarded,  it  was  impo>> 
sible  to  expect  any  general  measure  to  be  introduced, 
iiaving  for  its  tendency  tlie  conaoUdation  into  one 
simple,  uniform,  and  consistent  code,  tlie  present 
complicated  criminid  statutes  of  this  country.  That 
was  bis  object  in  putting  tlie  question,  otherwise 
tliey  might  go  on,  iVom  session  to  session,  in  a  line 
of  patchwork  legislation  on  this  important  question. 
He  had  mentioned  tbe  subject  a  few  days  ago  to  his 
noble  and  learned  friend,  who  would,  therefore,  pro- 
bably be  prepared  now  to  give  an  answer  to  tins 
question. — The  Lord  Chancellor  said,  a  few  days 
ago  his  noble  and  learned  friend  did  incidentally 
mention  this  subject  to  him  in  tbe  way  of  ordinary 
conversation,  but  not  in  a  manner  to  make  any  par- 
ticular impression  on  his  (the  Lord  Chancelloi's) 
mind,  or  to  induce  his  noble  and  learned  friend  to 
expect  that  he  (the  Lord  Chancellor)  would  make 
any  inquiries  of  bis  colleagues  on  the  subject.  He 
thought  it  was  mere  gossip  at  the  time.  Tbe  ques- 
tion bad  lieen  asked  on  a  former  occasion,  and  It  was 
then  stated  that  it  was  not  the  intention  of  the 
government  to  advance  any  more  money  with  a  view 
to  enable  the  commissioners  to  prosecute  their  in- 
quiriea.  He  had  not  heard  any  thing  on  the  subject; 
he  had  no  reason  to  think  thst  it  was  the  intention 
of  tbe  government  to  renew  the  commission,  though 
their  lordships  would  not  understand  Um  as  gi^g 
an  authorised  answer  to  the  question. 

COUNTY  COURTS  EXTENSION  (No.  2)  BILL. 

TuESDAT,  June  3.— Lord  Bbouohaii,  ib  moviBg 
the  second  reading  of  this  Bill,  said  ita  obieot  wa* 
simply  to  transfer  to  tbe  County  Courts  the  jurisdfie- 
tion  in  bankruptcy.  They  had  already  a  jurisdiction 
in  insolvency,  and  the  purpose  of  the  Bill  was  to 
absorb,  as  it  were,  the  existing  jurisdiction  in  bank- 
ruptcy into  the  County  Courts,  so  that  there  should 
be  a  great  saving  of  expoise  to  the  pablic  ultimately 
— he  would  not  say  immediately— and  a  vastly 
amended  course  of  procedure.  Tlie  London  district 
was  exempted  entirely  from  the  operation  of  the 
Bill.  From  msmr  valuable  commmucationa  he  had 
received  from  different  parts  of  the  oountry,  the  de- 
tails of  the  Bill  had  been  materially  improved,  but 
the  principle  remained  precisely  the  same.  He  now 
proposed  to  have  the  Bill  read  proformi  a  second 
time,  and  to  have  it  committed  at  the  next  maeliiig 
of  tlM  House.    He  should  then  be  able  to  give  tlie 
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ameiidmaiti  which  he  meant  to  introduce  into  it: 
and,  the  oommittee  ^>an^  then  tsken  pro  forma, 
he  should  more  that  the  Bill,  with  the  amenoments, 
be  leprinted — a  coone  which  wonld  not  commit  their 
IradffiiM  to  its  details.  He  might  obaerre  that  the 
BUI  united  the  bankruptcy  and  insoWency  jnriadic- 
tion  as  recarded  the  provinces ;  bat  in  London  there 
would  stiu  be  insolrent  and  builcraptcy  courts.  An 
oi^ectian  had  been  taken  that  bills  of  this  nature 
ooght  to  he  cniKinated  in  the  other  House  of  Parlia- 
ment, and  then  brought  up  to  their  lordship's  House ; 
but  to  that  he  might  reply,  that  the  Bankruptcy 
Jurisdiction  Bill  of  1831  originated  in  this  House.  He 
wished  the  amended  BUI  they  were  now  to  have  for 
jmpTOTinc  the  administration  of  justice  in  the  Court 
of  Chancery  had  also  originated  in  this  House;  for 
be  could  hardly  conoeive  a  greater  relief  to  his  noble 
and  learned  friends  and  himself  than  to  be  spared  the 
labour  and  trouble  of  discussing,  amending,  and  alter. 
ing  diat  KU,  and  beating  it  into  shape  when  it  came 
b»are  tiieir  lordships.  Not  only  was  the  Bankruptcy 
Bill  of  1831  origiiuted  in  this  House,  and,  he  be- 
liered,  only  ana  entirely  discussed  there,  but  the 
Centzal  Criminal  Courts  Bill  was  broiuht  in  there 
•Iso,  and  sent  down  to  the  House  of  Commons, 
wbere  it  paaaed,  he  believed,  without  a  single  word 
of  objection.  Last  of  all,  the  Judicial  Committee 
Bill  had  also  been  introduced  into  their  lordship's 
House,  whence  it  was  sent  down  to  the  other 
House,  where,  be  believed,  not  a  single  observation 
was  made  upon  it.  It  parsed,'  be  believed,  unani- 
moosly,  and  entirely  mi  lUeniia.  The  observation 
was  consequentlY  not  borne  out,  that  the  Chancery 
Amendment  Bdl  wonld  only  have  a  chance 
of  snrcesa  by  beJM  introduoed  in  the  other  House 
of  Fariiament.  With  respect  to  the  Judicial  Com- 
nittee  Bill,  though  defective  in  one  respect,  it  had 
woricad  admirably  well ;  and  there  was  almost  only 
one  flung  wanting  to  complete  that  important  jnria- 
diotion-Hie  meant  the  appointment  of  a  professional 
ynsidant  of  that  Court,  not  with  the  view  of  saper- 
■mliiH  bia  noble  friend  the  Lord  President  of  the 
Coancil,  but  to  relieve  him  from  the  trouble  of 
aWitndint  to  cases,  before  the  Court,  with  which  he 
eoold  not  be  supposed  to  be  conversant.  That 
•eemed  to  him  (Lord  Brougham)  to  be  the  only 
defect  ia  that  jurisdiction.  The  attention  of  their 
loniahipt  had  been  called  yesterday  incidentally  to 
the  important  subject  of  the  criminal  law,  with  a 
view  to  its  consolidation  and  amendment,   by  his 


taken  by  his  noble  and  learned  friend  (Lord 
Brougham)  with  respect  to  this  Bill ;  but  be  did  not 
agree  with  him  on  the  point  that  the  opinions  and 
the  experience  of  the  judges  on  tlus  question 
were  to  be  disregarded.  Considering  that  when 
his  noble  and  leuned  friend  introduced  this  mea- 
sure be  relied  very  much  on  certain  opinions 
given  by  the  county  court  judges,  he  (the  Lord  Chan- 
cellor) thought  the  experience  of  the  judges  in  West- 
minster-half ought  not  to  be  lightly  esteemed,  but 
that,  on  the  contrary,  they  were  yerj  likely  to  be 
able  to  render  his  noble  and  learned  fiiiend  import- 
ant assistance  in  the  consideration  of  matters  which 
bore  on  this  question.  He  (the  Lord  Chancellor) 
felt  perfectly  satisfied  that  no  more  im|>ortant  BiU 
than  this  ever  came  under  their  lordships'  notice, 
and  it  deserved,  on  that  account^  more  than  any 
other,  the  consideration  which  his  noble  and  learned 
friend  proposed  to  give  it. — Lord  Campbill  said  he 
likewise  rejoiced  in  the  course  which  his  noble  and 
learned  friend  proposed  to  take  with  regard  to  this 
Bill.  Either  for  good  or  evil,  it  was  the  most  im- 
portant BiU  which  had  been  laid  on  their  lordships' 
table  for  a  lon^  time.  He  (Lord  Campbell),  after 
great  consideration,  was  a  warm  defender  of  the  BiU; 
and  his  opinion  hitd  been  greatly  confirmed  by  the 
circumstance  that  his  noble  and  Ulustrious  prede- 
cessor. Lord  Denman,  had  entirely  approved  of  its 
Erindple  in  a  letter  which  had  been  recently  pub- 
shed.  With  respect  to  the  judges  not  being  con- 
sulted on  the  provisions  of  this  BUT,  he  (Lord  Camp- 
beU,  was  of  opinion  that  they  ought  undoubtedly  to 
be  consulted  on  the  subject,  and  that  the  greatest 
respect  ought  to  be  paid  to  their  opinions ;  but  he 
agreed  with  his  noble  and  learned  friend  (Lord 
Brougham)  that  their  opinions  ought  not  to  guide 
the  opinions  of  the  Lnpslatare.  He  would  remind 
his  noble  and  learned  mend,  and  their  lordships,  that 
many  of  the  improvements  which  had  taken  plaoe  in 
the  law  during  the  last  thirty  yean  had  actually  been 
introduced  by  the  judges.  He  (Lord  Campbell)  had 
no  doubt  that  in  a  select  committee  this  BiU  would 
receive  idl  Reconsideration  it  so  eminently  deserved. 
— Lord  BaouoHAU  was  afraid  his  noble  and  learned 
friend  (Lord  CampbeU)  had  misunderstood  what  he 
had  said  with  respect  to  the  judges  not  being  con- 
sulted on  the  subject  of  this  BiU.  He  (Lord 
Brougham)  did  not  hesitate  to  say  that  he  had  no 
objection  to  the  judges  being  consulted,  and  that 
their  opinions  ought  to  be  treated  with  great  re- 


Boble  and  learned  friend  (Lord  Lyndhurst) ;  but  he    spect ;  but  his  objection  was  to  calling  them  as  vrit- 
'(I<oid  Brougham)  might  take  that  opportunity  of  ....  .- ..    »....  ,    ,  t 

■aying,  that  so  long  as  the  criminal  law  remained  in 
the  Iwrbarous  state  of  having  no  public  prosecutor 
answerable  for  its  execution,  he  had  do  hope  of  its 
amendment.  Until  that  great  blot  was  efiaced  from 
oar  criminal  system,  they  might  amend  and  digest 
the  bnr  for  ever,  but  it  would  remain  imperfect  in 
tbe  greatest  possible  decree.  The  noble  and  learned 
lovd  oonduaed  by  moving  the  second  reading  of  the 
Bill. — ^Tbe  BiU  was  then  read  a  second  time,  and 
,  ordered  to  be  committed  on  Thursday. 

BOrAl  A8SKHT. 

Thubsdat,  June  5. — The  royal  assent  was  given 
°  by  commission  to  the  under-mentioned  Bills : — Pro- 
perty "Tax  Bill,  Sale  of  Arsenic  Regulation  BiU, 
Jloyal  Naval  School  Bill,  London  and  BlackwaU 
BaUway  BUI,  Driffield  and  Sheffield  Turnpike  Road 
BUI,  Mayfield  RaUway  BiU,  Leicester  Waterworks 
BUI,  Shrewsbury  and  Bridgenorth  TnmpUce  Roads 
Bill,  Whitby  Waterworks  BiU,  Scottish  Central 
Bi^way  BiU,  Regent's  Canal  Company  BiU,  Hsles- 
worUi,  Beccles,  and  Haddiscoe  RaUway  BiU,  North 
British  RaUway  BiU,  London  and  BlackwaU  Rail- 
way BiU  (extension  of  time  for  widening),  Malton 
and  Driffield  Junction  Railway  BiU,  Derby  and  Ash- 
bome  Road  Bill,  Aberdeen  Public  Records  BUI, 
Richmond  and  Lancaster  Turnpike  Road  BUI,  Here- 
ford, Ross,  and  Gloucester  Railirsy  Bill,  Manchester 
and  Ashton-nader-Lyne  New  Road  Bill. 

COONTT  CODBTS  BXTENglON  (nO.  2)  BIM.. 

On  the  motion  of  Lord  Bboughau,  this  BiU 
passed  through  committee,  and  was  ordered  to  be 
veprinted. 

LAW  OP  EVIDEKCE  AHEKDMEXT  BILL. 

On  the  order  of  the  day  being  read  for  going  into 
oommittee  on  thif  BiU,  Lord  Bbougbam  said  it  was 
his  intention  to  introduce  words  into  the  BiU  for 
providing  that  it  should  not  be  compulsory  to  exa- 
mine a  wife  as  a  witness  against  her  husband.  He 
had  intended,  in  the  first  instance,  to  more  that  their 
lordships  should  go  into  committee  on  the  BiU  pro 
formi;  but  considering  the  infinite  benefiU  which  he 
expected  to  attend  the  passing  of  this  measure,  and 
oonadering  also  the  risk  their  lordships  ran  of  dimi- 
nishini  the  amount  of  those  benefits  if  there  were  any 
defeetm  the  BiU,  he  would  propose  that  their  lordships 
aboold  refer  it  to  a  select  committee.  He  should  on- 
ject,  h^ever,  to  the  judges  being  caUed  as  witnesses 
before  <be  committee,  should  their  lordships  acquiesce 
in  the  motion  to  send  it  before  a  committee.  He 
■hoald  be  happy  to  hear  professional  men  examined 
on  its  merits;  but  he  objected  to  submitting  to  the 
judge*  the  legisUtive  oprinions  of  Parliament.— The 
LoKO  Chance  LLOR  said  he  approved  of  the  coone 


nesses  before  the  committee.  If  Uie  BUI  had  been 
committed  ;iro  formS  be  should  have  proposed  to 
add  words  providing  for  its  not  being  compulsory  to 
examine  a  wife  as  a  witness  against  her  husband ; 
but  be  thought  it  would  be  better  to  refer  the  BiU 
at  once  to  a  select  committee ;  therefore,  instead  of 
moving  the  order  of  the  day  for  the  House  going 
into  committee  pro  formi,  he  should  move  that  the 
Bill  be  referred  to  a  select  committee.  The  motion 
was  agreed  to.  ^_^__ 

HOUSE  OF  COMMONS. 

LANU  CLAUSES  CONSOLIDATION  (iULANd)  ACT. 

Mr.  Labocchbbe  gave  notice  that  on  Friday 
next  he  would  move  for  leave  to  bring  in  a  BiU  to 
alter  and  amend  this  Act. 

COBONBRS'   BILL. 

Wednesday,  May  28. — The  second  reading  of 
tfaeCoronen'  BiU  uving  been  moved  by  Lord  H. 
Vane,  Mr.  Frrznor  moved  as  an  amendment  that 
the  Bill  should  be  referred  to  a  select  committee. 
This  amendment  was  seconded  by  Mr.  R.  Palmbb, 
and  opposed  by  Mr.  Sotbebon. — Sir  G.  Grbt  be- 
lieved that  some  pravioua  inquiry  and  adjustment 
were  necessary  before  the  measure  could  be  fit  to 
pass  the  second  reading.  In  particular  he  stated, 
that  whUe  be  approved  of  the  proposal  to  pay  the 
coroners  by  salaries  rather  than  fees,  he  saw  in  the 
Bill  as  it  DOW  stood  no  provision  that  the  pay  of 
those  functionaries  should  be  apportioned  to  their 
duties,  or  that  their  duties  should  be  well  and  effi- 
ciently performed.  He  therefore  supported  the 
amendment.  After  some  considerable  discussion. 
Lord  H.  Vane  consented  to  postpone  the  second 
reading,  and  the  BiU  was  ordered  to  be  referred  to  a 
select  committee. 


THE  MAGISTRATE, 

Aia>  FASOCHIAL  AJSTD  UUNIOIPAL  I.AWYE11. 

S)VLmxnwct. 
The  litigation  arising  out  of  the  compensation 
clauses  of  the  Municipal  Corporaiiotu  Act  has 
not  yet  concluded.  Another  point  was  raised  in 
Rtf.  V.  TAe  Mayor  of  Lichfield  (17  Law  T.  130). 
The  Lords  of  the  Treasury  bad  awarded  to  a  re- 
moved town-clerk  an  annuity,  to  commence  from 
a  day  named.  The  treasury  minute  directed  an 
order  to  be  drawn  up  pursuant  thereto.  The 
minute  disclosed,  but  the  order  did  not,  that  the 
compensation  bad  been  awarded  for  a  period  during 
which  the  claimant  had  in  fact  continued  to  hold 


the  office.    The  Conrt  of  Enw  Wded  tWn, 

order  and  mbute  were  to  be  leid  tondT  ^ 

tiiat  the  order  was  bsd  oalj ««  «,  ^''Z 

been  awarded  in  rsspect  of  tlutpaiod. 

Several  case*  are  iliotepflrttd  6(m  the (Wj 
Criminal  Appeal.  'w-'ueiWii 

1st.  As  to  what  constitutes  fareaw  ],u 
Poynr,  17  Uw  T.  135,  Uiefacti  w„tli«7u 
employed  B.  to  scU  dothe^fbr  luB,nim7 
for  that  purpose,  a  parcel  of  dothei,  SnajVBi! 
rate  price  on  each  article.  B.  «  torrtTi 
per-oentage  on  such  u  he  loU,  md lo  bliHU 
the  unsold.  Hepawned some md lepl tb n* ^ 
his  own  use.  Wss  this  Itrcen;  ?  TW  CiatUl 
that  there  waa  one  bailment  onljrf  iB,aj|^ 
when  he  miaappropriat«l  pwt  he  teaUti 
bulment,  and  the  conveniaB  of  tknttgliM 
use  was  larceny. 

2nd.  Evidmct  qf  nettling. 
In  Ref.  V.  Odd)/,  17  Lsw  T.  l36,ik|<aaHi 
of  other  stolen  goods  not  formiof  ■  patii  tea. 
mediate  charge  was  held  to  be  iudniaikltani- 
dence  of  guttty  knowledge  on  >  daipfitidiaa 
receiving. 

3rd.  Breaking  and  entering  i  aubfim. 
A  plaoe  caUed  the  maduae-how  t  Md 
works,  where  a  weighing-nadiioe  n  h^  id 
an  account  taken  of  the  wei{hti  of  pgi,  ad 
wbere  the  woricmen's  time  vu  otni  ii  bab, 
was  held  to  be  a  eowiitaf.iosK,iiasfasal 
for  breaking  and  entering,  mds  7  UGa.(, 
c.  29,  B.  15.     {Reg.  v.  PoUer,  17 Lnl.Ul.) 
4th.   Night  poaching. 
In  an  indictment  for  night  poida;,  iiria- 
aary  to  describe  tiie  loeu  is  ;■  dk  fim. 
In  Reg.  r.  Uezzett,  17  Law  T.  Ui,  it  mil- 
scribed  aa  certain  land  in  the  ocnpibxl  lit 
of  A.  and  B.  in  the  parish,  &&  HiinUlli 
be  sufficient ;  and  also  tfast  if  tb«  if  aepf 
were  proved  to  have  entered  mi  lid  afm{% 
such  description,  whether  m  theaaidssd, 
it  wUl  suffice. 
5th  Perjury. 

In  Reg.  ▼.  Bemett,  17  Ia¥T.US,Bi*- 
ment  for  perjury  charged  thitWate,">li«l 
for  rape,  ftdaely  swore  thst  ihe  new  I*  ^  *• 
(the  aaid  A.  b«ng  thenpnsatimwttojk 
trinl)  to  write  a  letter  for  her.  P"""^*)?! 
prefaced   by  an  allegation  tW  it " '  *~ 
questton.  'The  eridence  wss  HMIkiw*-'" 
pointed  out  toher,andthstAeiecB*«l"'2 
him  to  write  for  her  a  letter,  whiAia  »«■«»• 
shewn  to  her,  and  that  it  wsi  61»  1*'J~ 
sufficienUy  to  aUege  materiditj,  n* «  *" 
proof  of  A.  's  identity.   In  Bij.  i.  Wy* 
T.  136,   the  Court  dedded  !«••«**•  t 
pointed  under  the  77thsec-oftk(CoBfll««» 
Act  has   no  authority  to  tdmiiBlo  a *» 
therefore  an  indictment  for  pcnuj""*" 
wonld  not  lie. 
6th.  Practice  and  Plea&ig.  j. 

A  carioa*  point  wu  raised  i»  ^'-.'jTVj. 
Law  T.  135,  in  whidi  thepria"""** 
dieted  for  ateaUngthe  g<xA "f  **~JT^" 
It  appeared  in  evidence  tbst  tU  ?««*■' 
as  3Vyti«  C.  The  ChdmiiBrddMV^ 
shire  Darhu  and  Tryta  were  '*■^?T^uj 
question  was  not  left  to  tbejiUT-  Ir-^Vi^ 
that  the  two  words  were  notno""** 
that  the  variance  was  fotal.  ...jmU 

The  Court  has  also  deciiJ*^ '«*[.'%itk 
much  vexed  question,  whether  """"jTld 
depontion*  into  a  witness's  bud,  "J^lw 
to  read  it,  ask  him  if,  having  '»'^"^,^ 
to  his  statement.  This  practice  «"•■ 
doned.  {Reg.  r.  Ford,  "  I^J* Li« 
In  Reg  v.  Cltmenit,  17  Lsw T.  *»  j^ 
decided  that  the  depodtioB  of  ''frT^x^ 
through  iUness,  may,  under  sec.  17""'  ^^ 
c.  42,  be  used  before  ttie  grand  iPT^^^ 
petty  jury.  But  doubts  w«e  «fP'*^i 
the  Court  of  Criminal  Appeil  "^^^ 
decide  such  a  question,  snd  '^V^^td 
proper  reception  of  a  deporition  b««  r- 
jury  wonld  invaUdate  a  convidiocL  ^^ 

Lord  Caupbell's  Crimind  U»  ^^ 
BiU  has  passed  the  Lords,  snd  a  P*T^ 
Commons.     As  this  BUI  dftdi  "P'^ift 
in  the  Criminal  Law,  an  editioB  «  A  ^^ 
liaal  •tatutes  and  P"",*  "^ 


aU  other  crimia  ,j__~, - 

January  1,  1848,  and  a  Digest.  ^^*( 
ranged,  of  aU  the  ctinund  esses  «^^,si 
same  period,  to  »erve  as  a  •5'™_jjk)* 
snpplememt  to  Archiold  or  *»*'^ft,W 
Ushed  in  time  for  next  dreoit,  ^^^„j» 
St.  Leoeb  BABWOiojf,  Eiqn.  """^C. 
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JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

A  Novii.  qnestioii  as  to  the  liability  of  nul- 

tii    W17 . companies  was  rused  in  CoUett  y.  Tke 

'o    XoMM  (md  North  Weitem  Bmbem/  Componjr, 

\\    17  LawT.  133,  whether  ther  are  liikble  for  in- 

•    jtiry  done  to  a  servant  of  tne  post-office  sent 

1^  the  railway  in  charge  of  the  letters.    It  was 

contended  that  there  was  no  contract  with  the 

^'    plaintiff  for  safe  conveyance.    But  the  Court 

f_    rtded  otherwise.    Lord  Campbell,  CJ.  said, 

-  «  There  is  no  duty  whatever  in  this  case.  The 
7    legation  in  the  declaraUon  that  it  was  the 

du^  (tf  the  defendants  to  use  proper  care,  &c. 
^  is  rabstantially  made  out  in  point  of  law. 
^-  That  duty  arises,  not  from  any  contract  with 
^  the  pUuntiff,  but  from  the  obligation  imposed 
: '  by  tne  Legislature  of  carrying  the  mail  bags 
.    and  the  officers  of  the  post-omce.    If  it  be  the 

duty  of  the  defendants  to  carry  the  plaintiff  at 
^  all,  it  is  their  duty  to  canj  him  safely." 
'X  Another  case  on  ,the  lAability  of  Railteayt 
ta  OS  Carriers,  was  raised  in  an  appeal  from  a 
'  *-  County  Court.  Watson  v.  The  Ambergate,  SfC. 
■>  ItatJway  Compoav,  17  LawT.  125,  was  an 
'^-  action  for  not  doly  delivering  goods  at  C. 
' '  They  were  delivered  to  the  office-keeper  of  the 
''^  defendants,  dnly  directed,  and  the  plaintiff 
_  wished  to  pay  the  whole  carriage,  bat  the 
^.  office-keeper  said  that  he  had  no  rates  of  pay- 
'  j  ment  beyond  N.  where  the  defendants'  line 
..joined  another  rulway,  but  that  the  things 
^'  would  go  well  enough.  The  goods  arrived  at 
a  N.  but  were  delayed  between  N.  and  C.  It 
«waa  held  that  the  office-keeper,  as  agent  of 
e;  the  defendants,  not  having  expressly  limited 

tbair  liability,  was  responsible   for  the  due 

delivery  of  the  goods  at  C. 

Every  device  that  the  ingenuity  of  pleaders 
r.:  could  suggest,  has  been  resorted  to  for  the 

-  parnose  of  defeating  actions  for  calls.  But 
■  ~  the  law  has  been  found  by  its  simple  language 
'-competent  to  defeat  them  all.  Tne  last  effort 
'"-  was  tried  and  failed,  in  a  Court  of  Error. 
"  In  WUton  V.  The  Birkenhead,  ^e.  Railway 
'  Compwty,  17  Law  T.  131,  ihe  declaration 
^^  alleged  that  defendant  was  tlie  holder  of  ten 
'  ahares  in  the  said  company,  and  was  indebted 
J.  to  the  said  company  in  the  sum  of  iOOl.  in 
.,.' respect  of  calls,  &c.  It  was  contended  that  it 
.'  sboold  have  been  "was  the  holder,"  inasmuch 

.  as  it  did  not  follow  that,  because  he  is  now,  he 
was  so  when  the  calls  were  made.  But  the 
Court  held  it  to  be  sufficient,  the  26th  section 

>  of  the  Companies  Clauses  Consolidation  Act 

-  declaring  that  the  subject  matter  shall  be 
'  anffioent.    The  case  should  be  noted  in  the 

-  practitioner's  edition  of  the  Consolidation 
-Acta. 

From  the  Irish  Bankruptcy  Courts  in  Dab- 
'  lin,  we  have  the  report  of  a  very  interesting 
case  in  this  branch  of  the  law,  namely,  how 
ahares  are  to  be  proved  against  a  bankrupt's 
estate.  After  a  careful  review  of  the  law,  the 
commissioner  decided  that  calls  regularly 
made  and  due  before  bankruptcy  are  prove- 
able ;  but  calls  made  payable  by  instalments 
are  not  so,  and  that  when  a  creditor  proves  for 
calls  the  shares  must  be  brought  in  and  sold 
for  Ae  benefit  of  the  estate.  (Be  C.  Jennings, 
17  taar  T.  133.)   

TflK  impertaoce  of  the  deddon  in  UpfilVi  esse, 
No.  2,  17  Law  T.  117,  becomes  more  apparent  the 
more  the  conaequenoes  are  eoniidered.  Practically  it 
de^roys  all  the  wimUng-op  apeeolitions  that  were 
not  midettakai  npon  hmti  fide  groaods.  The  fict 
eanitat  be  disguised,  however  it  may  be  lamented, 
ttMtt  not  s  few  of  the  proceedings  for  windieg-np 
were  fautitated  woXAj  for  the  sake  of  costs,  when 
Aere  were  no  debts  ontatanding,  nothing  in  fact  to 
be  woand-np,  unless,  perlisps,  the  bill  of  costs  of 
the  'promoter  of  the  icbeme,  who  thai  sooght  to 
snake  hia  victims  pay  him,  first  for  his  tnrable  in 
tsAJn^  them  in,  and  then  for  the  costs  of  enforcing 
bis  f>wn  iniqnitoiis  demsnds.  Thanks  to  Lord 
Ckan-v^orth's  astDtaness,  tiiis  third  railway  war 
baa  been  soppreaaed.  Previons  decisions  had  de- 
prtved  the  apeoolatais  of  their  hoped-for  contriba- 


tories  from  among  the  allottees,  sod  scripholders, 
snd  innocent  members  of  the  provisional  committee. 
UpfiU'i  ease,  in  the  Lords,  revived  hope  that  tome 
would  remain  to  be  plucked.  But  this  has  been  swept 
away  by  the  decidon  of  Lord  Cramwokth  in  the 
same  eaie,  which  it  in  effect  this,  that  even  although 
the  Lordi  have  decided  (irrationally)  that  an  appU- 
cation  for  thares  made  a  man  a  coDtribntory  who 
could  not  otberwite  be  such,  still  that  a  coDtribotory 
does  not,  la  ittelf,  infer  any  liability  to  payment  of 
debts  ;  it  most  still  be  proved  for  what  debts  lacti 
contributory  hat  rendered  bimtelf  liable  in  law,  and 
he  is  to  be  called  npon  to  contribute  hia  quota  of 
such  debts  only.  If,  therefore,  he  took  no  part  in 
the  management,  he  did  not  incur  any  legal  liability 
whatever,  and,  although  a  contributory,  it  liable  to 
coDtribttte  to  nothing;  toch  it  the  practical  ab- 
inrdity  to  which  the  greater  abinrdity  of  the  Lords' 
decision  in  UpfilVi  case  hat  conducted. 

The  cate  of  Ex  parte  Baggt,  17  Law  T.  113,  is 
upon  the  liability  of  a  contributory  to  a  veritable 
company.  The  partnership  deed  had  provided  for 
the  tale  and  transfer  of  ahares  in  a  prescribed 
form,  and  that  the  directors  should,  if  they 
refuted  to  accept  a  proposed  purchaser,  themielves 
purchase  the  ahares  so  offered  for  sale  out  of  the 
capital  stock  at  a  price  and  in  manner  thereby 
directed.  But  thit  provision  wai  made  long  after  the 
establishment  of  the  company.  The  proprietor 
of  1,000  sbarea,  who  had  reoeivMl  dividends  thereon, 
sold  260  of  them  to  the  director!,  without  the  pre- 
scribed forms,  there  being  at  the  time  no  means  of 
observing  them.  Afterwards  he  told  the  rest  of  his 
shares,  and  ceased  to  be  a  partner.  The  company 
existed  for  eight  years  after  the  sale  of  the  260 
shares,  and  was  then  wound  up.  Was  he  a  con- 
tributory in  respect  of  them  ?  He  was  held  not  to 
be  so,  inasmuch  as  the  company,  having  dealt  with 
the  shareholder,  could  not  treat  the  transsction  as 
void,  on  account  of  its  own  irregularities. 

Since  the  above  was  written.  Lord  Cranwoutb 
has  decided  the  important  question  of  the  liability 
of  contribatories  for  eosfo  of  the  winding  up.  As 
we  had  anticipated,  he  has  held,  that  before  a  con- 
tributory can  be  called  upon  for  costs,  it  must  be 
ascertained  to  what  debts  he  is  liable,  and  then 
that  he  will  be  liable  for  his  share  ouly  of  so  much 
of  the  costs  aa  were  occasioned  by  the  debts  so 
proved.  If,  therefore,  the  contributory  is  not 
liable  for  any  of  the  debts,  he  is  not  liable  for  any 
of  the  costa  of  the  winding-up.  Thia  decision 
gives  the  coup  d»  grace  to  the  winding-up  specn- 
lations.  E.  W.  C. 


It  is  nnderstood  an  attempt  is  abont  to  be  made 
to  remove  the  business  connected  with  the  winding- 
up  of  railway  and  joint  stock  companies  from  the 
tribunals  of  the  Masters  in  Chancery  to  the  Courts 
of  Bankruptcy,  on  the  ground  that  they  occasion 
interruption  and  delay  to  the  progress  of  private 
suits.  One  of  the  results  of  this  would  be  to  take 
away  the  appointments  at  present  held  by  the  official 
managers  and  confer  them  on  the  official  assignees. 
The  interruption  and  delay  alluded  to  arise  to  the 
progress  of  private  suits  is  thought  to  intervene 
from  the  want  of  method  adopted  in  the  Master's 
courts,  where  it  has  long  been  suggested  that  one 
or  more  of  the  ten  Masters  should  soldy  devote  their 
time  to  these  inquiries  or  that  fixed  days  should  be 
appointed,  aa  in  some  of  the  offices  is  the  case,  for 
the  purpose  of  proceeding  with  these  matters,  which, 
if  no  better  system  were  adopted,  would  be  equally 
calculated  to  cause  interruption  and  delay  to  private 
cases  in  the  Court  of  Bankruptcy.  One  of  the  prin- 
cipal reasons  for  the  interruption  and  delay  arises 
from  the  drcnmstance  of  the  offices  of  the  Masters 
in  Chancery  being  only  open  for  business  about 
six  months  out  of  the  twelve,  or,  if  the  various 
holydays  are  deducted,  about  five  months  in  the  year. 
—Timet. 

DiascT  Cbicrbstkr  ano  Poutsmouth  Rail- 
way.— Friday,  Master  Richards  delivered  judgment 
on  tile  Iiid>ility  of  those  members  of  the  managina 
committee — ^Messrs.  S.  Brown,  R.  Chapman,  V. 
Clarkson,  H.  Downman,  W.  B.  Hughes,  D.  Monn- 
tagne,  J.  Scales,  T.  Stevenson,  and  E.  Parratt— who 
h^  agreed  among  themselves  to  lake  200  shares 
each,  upon  which  they  subsequently  paid  10s.  per 
share  each,  alleging  that  it  was  not  a  deposit  pay- 
ment, but  a  voluntary  contribution  towards  expenses, 
the  general  body  of  shveholders  having  also  paid  a 
depomt  of  10a.  on  their  shares.  The  Master,  on  the 
evidence,  which  was  very  voluminous,  declared  that 
he  must  plsce  tbeae  gentlemen  on  the  list  of  contri- 
butories  at  liable,  it  being  clear  that,  besides  being 
members  of  the  managing  committee,  thof  acted, 
took  shares,  and  paid  upon  them. 

Sliqo  ANn  Shannon  Railway.— Tuesday, 
Master  Senior  commenced  the  business  of  his  court 
witii  recruited  healtii,  and,  in  further  settling  the  lift 


of  contributories  in  this  concern,  struck  off  the  list, 
the  name  of  Mr.  Andrew  Walker,  in  respect  of  fifty 
shares,  on  evidence  being  adduced  that  he  was  a 
minor  when  he  took  the  shares  and  signed  the  deed, 
and  within  two  months  after  repudiated  the  con- 
tract.—JSoi/y  Neve. 

PETITIONS.  ORDERS,  MEETINGS.  AP- 
POINTMENTS.  CALLS,  &c. 

[Annoanced,  issued,  sad  made,  dorisg  the  past  week.] 
Patent  BUutic  PavMment  attd  Xamptmlim*  Campamj/.  — 
Call  of  3^.  share  on  all  the  oontribatories,  to  be  paid  on 
June  S7  to  the  official  manager.— Tinney. 
Worewttr  Com  Exehamg*  Company, — To  ^ipoiai  official 

managor  on  June  18. — Eindenley. 
(Mhrd  a»d  Woreetier  Bxtenticn  and  Chetttr  Junction 
Bt^UBOjf^  wUk  Srancket  to  Skrtwttntry  and  Nortkwidk 
Componift — Call  of  1/.  la.  per  share  on  all  the  contriba- 
tories in  the  first  and  sixth  claaaea,  excepting  aneh  aa- 
have  already  paid  the  oallofU.  It.  per  share;  on  Jane 
U^Bose. 

REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

The  construction  of  milt,  even  of  sneh  ss  were 
drawn  by  lawyers,  will  be  found  to  occupy  a  ooa- 
siderable  portion  of  the  time  of  all  the  Courts,  front 
which  the  solicitor  may  gather  the  importance  of 
well  inatructiog  himself  in  this  branch  of  the  law, 
and  providing  himself  with  good  practical  prece- 
dents. Therefore  it  is  that  we  are  careful  to  note 
in  this  summary  every  cate  that  occurs,  that  it  may 
be  impressed  upon  the  memory.  In  Morgan  v.- 
iforgan,  17  LawT.  114,  A.  gave  specific  legacies 
to  B.  and  directed  her  executors  to  pay  to  B.'s 
daughters,[C.  and  D.  5,000/.  each  on  their  marriage, 
with  accumulations  of  interest  from  the  time  of 
A.'i  death.  The  residue  of  her  property  was 
given  to  the  exeeuton  in  trust  for  B.  for  life, 
and  after  her  death,  equally  to  be  divided  between 
P.,  O.  and  H.  A.  died  in  1826.  The  executors 
set  apart  stock  to  meet  the  legacies  and  accumulate 
the  dividends.  E.  died  in  1838,  and  D.  in  1839, 
unmarried :  the  twenty-one  years  from  C.'s  death 
expired  in  1846,  and  C.  wai  then  living  and  un- 
married. How  was  the  property  to  go  ?  It  wa* 
held  that  the  legacies  of  5,000/.  were  contingent  on 
the  marriage  of  C.  and  D. ;  that  the  aocnmnlationa 
on  D.'s  legacy  between  the  death  of  the  teststrix' 
and  the  death  of  E.'  beWmgad  to  E.  and  tint, 
although  there  was  no  direetion  to  accumulate,'  the* 
case  was  witliin  the  operation  of  the  Tlellusaon  Act. 
In  Doe  dem.  Page  v.  Page,  17  Law  T.  123,  A. 
devised  to  his  wife  "  sll  my  Isnd  snd  shop,  stock  in 
trade,  business,  and  everything  that  I  have  t"" 
and  after  his  wife's  death,  "  I  wiU  and  bequeath  th* 
butittett  to  my  son  for  his  sole  use  and  benefit," 
and  "  all  the  rest  of  my  property  which  may  remain-' 
after  my  wife's  death  I  give  to  my  executors  in 
trust  for  my  daughter,"  &c.  The  question  npon 
this  was.  whether  the  word  bviineit  here  included 
the  land  on  which  the  shop  was  built  where  it  wss- 
carried  on.    The  Court  held  that  it  did  not. 

A  case  of  considerable  interest  in  the  Zmw  ef 
Mortgigt,  and  which  should  be  read  attentively  by 
the  student  and  practitioner,  is  Uttermare  v.  fife- 
Mas,  17  Law  T.  115.  The  facts  are  too  numerous 
to  bis  repeated  here,  but  the  points  decided  were- 
the  following: — A  letter  written  within  twenty 
years,  from  a  party  representing  himself  as  deriving' 
title  under  the  mortgagee,  admitting  the  right  of 
the  mortgagee  to  redeem,  is  an  acknowledgment  in 
writing  within  the  meaning  of  the  statute.  That 
an  account  against  a  mortgagee  in  possession  will 
not  be  ordered  to  be  taken  with  rests,  unless  it  ap- 
pears that  he  took  possession  when  there  was  no 
material  arrrar  of  interest  due,  or  that  the  annual 
rents  greatly  exceeded  the  annual  interest  of  the 
mortgage  mouey.  This  should  be  noted  in  Htighet'f 
Mortgaget. 

The  operation  of  a  Jndgnunt  under  certain  dr- 
cnmstances  was  considered  in  Squire  v.  Fttrd,  17 
LawT.  119.  B.  obtained  judgment  againat  A. 
and  registered  it  in  August  1848.  C.  did  the  tame- 
in  November  following.  In  December,  A.  anigned 
his  real  and  personal  estate  for  the  benefit  ol  his 
creditors,  who  thereby  covenanted  that  it  might  be 
pleaded  as  a  release  of  all  actions,  judgments,  &c. 
claimed  against  bis  or  her  estate,  with  a  proviso 
that  it  should  not  operate  to  destroy  any  specific 
security  which  any  creditor  then  posseaaed  in  re- 
spect of  his  debt.  In  June,  1849,  B.  assigned  hia 
judgment  to  the  trustees  of  the  creditors.  On  a 
bill  filed  by  B.  praying  a  declaration  that  his  judg- 
ment was  a  charge  in  priority  of  C.'s  judgment, 
and  seeking  a  sale  of  the  real  estate  and  payment- 
•f  theprooe^,  it  was  held  that  B.'a  judgment  was 
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not  relcMed  by  the  deed  of  1848  ;  that  he  was  en 
tUied  10  to  foe ;  and  that  bii  judgment  wai  a  ehai^ 
IB  prioritT  of  C.'t  jodgment. 

T1>e  effect  of  the  StatuU  iff  LimitatUmi  in 
IiarTing  clsiau  to  beriot  aod  qait-rent  in  the  cue  of 
a  Copyhold  was  considered  in  The  Earl  qf  Chu 
ehetter  t.  Hall,  17  Lav  T.  121.  Down  to  1804  the 
land  was  held  of  the  lord  by  heriot,  quit-rent,  re- 
lief, &c.  On  the  death  of  a  tenant,  in  1804,  a 
heriot  was  seized.  The  next  tenant  died  in  1824, 
bat  no  heriot  was  then  seized,  nor  was  any  reason 
ibewn  for  the  omission.  In  1826  the  present  lord 
came  into  possession ;  in  1847  the  tenant  died,  and 
beriot  was  seized,  for  which  trover  wu  brought. 
No  qoit-rent  liad  been  paid  or  demanded,  or  service 
rendered  since  1804.  It  was  lield  that  the  statute 
did  not  bar  the  claim  to  heriot,  and  there  was 
nothing  from  which  a  release  of  it  could  be  pre- 
sumed. But  it  seems  that  the  qnit-rent  would  be 
barred. 

The  circnmstances  under  which  a  secret  ante- 
nnptial  settlement  will  lie  deemed  void  were  deter- 
mined in  lUehordty.  Lewii,  17  Law  T.  126.  A. 
being  about  to  marr;  B.  secretly  conveyed  her  lease- 
hold property  to  tmstees,  for  herself  for  life,  re- 
mttadar  to  her  son  C.  by  a  former  marriage,  aod 
Ua  iss«e{  remainder  to  her  illegitimate  son  D. 
At  first  ski*  retained  the  deed  in  her  possession,  then 
ddimrad  to  a  stranger,  then  it  was  retnmed  to  lier, 
and  then  lost.  Iiong  after  this  she  joined  her  hus- 
band snd  son  C.  in  settling  tins  property  on  other 
tiqsta.  8he  surrived  both  her  husband  and  son, 
and  tfaoa  ezeouted  a  mortgage  to  D.  for  a  ralnable 
oODsidsration,  and  the  illegitimate  son  also  con- 
wyed  to  tiie  same  party  for  a  valuable  considrav- 
tioB.  Upon  this  state  of  facts  several  questions 
awaa,  and  it  was  held,— 1st,  thst  the  settlement  was 
no/  ftandolent  aod  void  in  law ;  2nd,  that  there 
was  not  sufficient  evidence  of  its  delivery ;  3rd, 
that  there  waa  not  sufficient  proof  of  search  to  let 
la  aseondary  evidence ;  4th,  tliat  the  conveyance  by 
the  lUegitimats  son  gave  a  good  title  against  those 
claiming  under  the  settlement  mode  by  husband  and 
wife  ;  and  5th,  that  the  mortgage  waa  inoperative. 

Tlie  first  decision  under  the  iV«u>  Stamp  Act  was 
gbM  in  ne  Marqui*  of  Chandot  v.  The  Com- 
mMoiure  of  Inland  Seteime,  17  Law  T.  128.  It 
ma  ooBveyanoe  between  A.,  B.,  and  C.  by  which  A. 
conveyed  hie  life  interest  in  some  estates,  and  his 
wsanion  in  fee  in  others  to  B.  and  C.  subject  to 
mortgages  and  ineombranoes  of  nearly  a  million 
and  a  half;  no  price  or  purchase-money  was  stipu- 
lated to  be  paid  by  B.  or  C.  to  A.  but  they  were 
to  pay  off  B.'s  debts  out  of  the  rents  and  profits. 
The  eommiasioncrs  were  of  opinion  that  the  deed 
Nquired  an  ad  valorem  stamp  on  the  amount  of 
those  ohargsa,  ss  if  the  purchase-money  had  been  to 
ttiatanovnt.  Bat  the  Court,  upon  appeal,  held 
this  to  b*  Mmng,  for  the  words  "  to  be  paid  by  the 
pnrohaser,"  mean  where  it  is  stipulated  that  he  is  to 
pay  it,  snd  that  the  provision  applies  only  "to 
tkoie  cases  where,  in  consideration  of  the  convey- 
ance of  the  estate,  the  vendee  agrees  to  pay  a  cer- 
tain aam  to  the  mortgagee  or  incambranoer. 
Where  tlie  purdiaser  does  not  bind  himself  to  pay 
it,  but  is  left  to  pay  it  or  not,  as  he  pleases,  it  can- 
not be  part  of  the  coosideratiaa  money."  In  the 
loaie  case  it  was  also  determined  that,  on  appeals 
against  the  decisions  of  the  commissioners,  under 
the  15th  section  of  the  New  SUmp  Act,  the 
Ofpellant  has  the  right  to  begin,  and  that  the  Crown 
ia  entitled  to  the  general  reply. 


LATE  CASES  ON  THE  LAW  OF 
LANDLORD  AND  TENANT.(a) 
As  the  sabject  proposed  for  discussion  under  the 
attove  head  is  one  of  oniversal  interest,  inasmuch  as 
every  individaal  must  come  under  one  or  other  of 
the  characters  here  stated,  it  is  also  one  of  very  great 
importance  in  a  professional  point,  so  many  ques- 
tions continually  arising  on  the  various  matters  re- 
lating to  it.  It  is  one,  moreover,  u  will  be  shewn 
by  the  numerous  recent  cases  which  we  shall  cite 
hearing  on  the  matter,  that  has  occupied  s  large 
share  of  the  attention  of  the  Superior  Courts. 

In  entering  upon  this  snbject,  it  will  be  proper, 
first,  to  consider  the  nature  of  the  instrument  which 
forms  the  foundation,  as  it  were,  in  law,  of  the 
connexion  between  landlord  and  tenant.  A  lease  is 
defined  by  Blackstone,  2  Stew.  Black.  350,  to  be  a 
conveyance  of  any  lands  or  tenements  usually  in 
consideration  of  rent  or  other  recompense,  made  for 
life,  for  years,  or  at  will,  but  always  for  a  less  time 
thaa  the  lessor  hath  in  the  premises  ;  for  if  it  be 
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for  the  whole  interest,  it  is  more  properly  an  assi|;n- 
ment  than  a  lease.  The  nsnal  words  of  operation 
are,  demise,  grant,  and  to  farm  let. 

In  order  to  ascertain  whether  an  tnatmmeiit 
antoants  to  a  present  demise,  or  operates  merely  as 
an  agreement  for  a  fnton  letting  of  tlte  promisee, 
the  intention  of  the  parties,  to  be  collected  firom  the 
whole  of  the  words  used  by  them  in  such  instru- 
ment, is  to  be  considered.  And  if  tiie  words  of  the 
instrument  be  ambiguous,  the  acts  of  die  parties,  as 
the  taking  possession  of  the  premises.  Sec.  may  be 
called  In  ud  to  ascertain  their  intaotion.  (Per 
Tmdal,  C-J.  in  Chapman  v.  Blaek,  5  Scott,  530  ; 
4  Bing.  N.C.  187.) 

No  precise  or  tedmieal  form  or  langnage  need  be 
observed  to  create  an  immediate  letting  or  demiae ; 
nor  is  it  necessary  that  the  demise  should  be  con- 
tained in  one  single  instrnment,  bat  it  may  be  con- 
stituted by  a  series  of  letters.  It  may  be  laid 
down  as  a  rule,  that  whatever  worda  are  suffident 
to  explain  the  intent  of  tiie  parties,  that  the  one 
should  divest  himself  of  the  possession,  and  the 
other  assume  it  for  any  determinate  time,  sach 
words,  whether  they  ran  in  the  form  of  a  license  or 
a  covenant,  or  agreement,  are  of  themselves  snf- 
ficient,  and  will,  in  the  construction  of  the  law, 
amount  to  a  demise.  (Chitt.  Cont.  314.)  An 
instrnment  containing  worda  of  present  demise  will 
operate  as  a  lease  or  letting,  if  such  appear  to  have 
been  the  paramount  intention  of  the  parties, 
although  it  contain  a  stipolation  for  the  execution 
of  a  formal  lease  in  future,  or  a  clanae  that  such 
leaae  shall  contain  all  "  usual  covenants ;"  each 
fature  formal  instrument  being  alluded  to  rather 
for  the  purpose  of  afibrding  a  further  or  better 
assurance,  security,  or  protection,  than  in  con- 
templation of  the  demiae  being  thereby  created, 
thongh  such  stipulations,  in  the  absence  of  express 
words  of  present  demise,  tend  to  shew  that  the  in- 
strument waa  not  meant  to  operate  aa  such ;  nor 
will  an  instrument  the  less  operate  as  a  demiae, 
though  it  be  dependent  on  a  condition,  if  sach  con- 
dition is  afterwards  performed. 

If  the  most  proper  and  authentic  form  of  words 
wliereby  to  describe  snd  pass  a  present  lease  for 
years  be  made  use  of,  yet,  if  upon  the  whole  deed 
or)  instrument  there  appear  no  such  intent,  but 
that  they  are  only  preparatory,  and  related  to  a 
future  lease  to  be  made,  the  la#  will  rather  do  rio- 
lenee  to  the  words  than  break  through  the  intent  of 
the  parties.    (Bac.  Ab.'  Leaaes,  K.) 

If  strong  circumstances  of  inconvenienee  woold 
arise  from  ao  instrument  being  construed  as  a  pre- 
sent demise,  that  fact  may  indicate  tliat  the  inten- 
tion of  the  parties  waa  that  it  shonld  be  an  agree- 
ment only ;  such  as  a  stipolation  that  out  of  the 
rent  mentioned,  a  proportionate  abatement  ahoold 
be  made  in  respect  of  certain  excepted  premiaes ; 
and  a  stipulation  that  the  tenant  "shonld  hold 
under  all  usual  covenants,  &c.  ;  for  it  msy  be  dis- 
puted what  are  usual  covenants.  {Morgan  dem. 
Dowding  v.  Biaett,  3  Taunt.  65  ;  Colley  v.  Shel- 
tm,  3  D.  &  R.  522.)  It  is,  however,  observable, 
that  in  these  cases,  the  terms  of  the  future  lease 
were  not  ascertained  at  the  time ;  where  the  terms, 
though  not  stated,  can  be  collected  at  onoe  from  an 
instrument  referred  to  by  the  agreement,  as  a 
foroier  leaae,  &e.,  the  above  objection  does  not 
apply. 

By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  it  is 
provided,  by  sec.  1,  that  all  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  uncertain  in- 
terest, of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  and 
created  by  livery  and  seisin  only,  or  by  parol,  and 
not  pat  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  tliere- 
nnto  lawfully  authorised  by  writing,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only ; 
and  shsll  not  at  law  or  in  equity  have  any  greater 
effect,  notwithstanding  any  consideration  for  mak- 
ing such  psrol  leases  or  estates.  The  second  sec- 
tion excepts  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord  daring  such  term 
shall  amount  unto  two  third  parts,  at  the  least,  of 
the  full  improved  value  of  the  thing  demised. 

The  effect  of  these  sections  is,  that  a  tenancy 
which  is  to  endure  beyond  three  years  teom  the 
agreement,  cannot  be  created  by  a  parol  contract, 
and  therefore  a  parol  lease  for  three  years  to  com- 
mence in  future,  is  inoperative.  {Rawlin  v.  TSimer, 
2  Lord  Raym.  736.)  But  a  lease  by  parol  for  a 
year  and  a  half,  to  commence  after  toe  expiration 
of  a_ lease  which  wonts  a  year  of  expiring,  is  good, 
for  it  does  not  exceed  three  years  from  the  m^ing. 
Although  the  statute  enocu  that  all  laaaas  by 


parol  fbr  mon  than  three  jttn  shall  have  flie  i 
of  eetales  at  will  only,  and  they  eannot  cm 
term,  yet  such  a  loaaa  aidares  aa  a  tenancy  ftom 
▼ear  to  year.  (Clayiou  ▼.  Blaief,  8  T.  R.  3.) 
Estates  at  will,  Uioagh  they  aay  be  etaatod  mt  itm 
prosent  day,  are  almoat  nnknown  in  |iiartiM  A 
general  Ming  or  holding  is  impliedly  a  ISHi^y 
from  year  ts  year.  A  i^val  leaae  fat  aovcn  j«a» 
may  be  void  «•  to  the  dnratawi  of  the  tons,  yet  <h« 
contract  may  regolato  the  tanns  of  the  liiilJia^ 
from  year  to  year  in  other  ittpteta ;  and  HmrctitB, 
if  the  tenant  under  Bach  a  lease  entered  at  Can^o- 
mas,  tiie  landlord  csn  only  eject  him  at  that  petiod 
of  the  year.  (Doe  dem.  Bi/f  ▼.  Bdl,  5.  T.  B. 
471.) 

Altliongh  tbe  aeoond  aeetioo  at  tiie  Act  rtaicn 
valid  a  parol  leaae  of  loss  than  three  yean  front  Hn 
making,  yetontil  entry  by  tte  loosea  (hcreia  a  waen 
iattrtut  Urmim,  and  if  he  roAise  to  take  paaoa- 
sion  oprni  loch  verbal  lottiagi  no  aotioa  lias  to  i*> 
cover  damages  for  not  oeoopying  or 
tenant ;  nor  can  an  action  for  nae  ai 
bo  maintained.    For  the  fimrth  section  antets 


such  a  parol  leaae  not  rendered  effectnal  1^  cater, 
it  proriding  that  no  action  shall  be  brmight  vhecaby 
to  charge  the  defendant  upon  any  contract  or  sak 
of  lands,  or  any  interest  in  or  oonoeming  dMBV 
unless  the  agreement  be  in  writing,  (Chit.  Conb 
320.)  It  may  be  said  that  the  aeoond  aeetiaa  of  On 
statutahai  aiiade  a  leaae  for  years  lass  thai  Una* 
yeaiB  from  tbe  maUng  vaKd,  and  yet  tkataoaslian 
shall  he  maintainable  upon  it  nntil  it  ia  laadt  sSso- 
tnal  aa  a  lease  by  the  entry  of  the  loseee ;  bat  fint, 
the  Legislature  miglit  intend  to  moke  a  dirtiwiiw 
between  those  cases  in  which  tiie  complaintaf  pii^ 
was  contented  to  confine  himself  to  its  opeialiaa  ai 
a  lease,  and  sought  notliing  more  than  aa  a  Isaat  it 
would  give  him,  and  those  in  whidi  lie  met 
further,  and  founded  upon  it  a  claim  for  da- 
mages, wiiich  might  far  exceed  what  he  cooldeisfB 
under  it  in  the  charooter  of  a  loaas;  or 
secondly,  this  distinction  might  not  have  been  oo^ 
templated,  but  may  be  the  ronlt  of  tiie  tine  og^ 
strnotion  of  the  Statate  of  Frands.  Tbe  eCMI^ 
thai,  of  the  Statute  of  Frauds,  so  fer  as  it  s^fia 
to  parol  leases  not  exceeding  three  years  tctm  lit 
making,  is  this,  that  the  Inaea  are  valid,  aari  ttit 
whatever  remedy  can  be  had  upoa  them,  la  tbek 
character  of  leases,  may  be  resorted  to,  hot  ttej 
do  not  confer  tbe  right  to  soe  tbe  hssee  fiir  dia 
mages  for  not  taking  possession.  (FirBayley,  J.  tt 
delivming  the  judgment  of  the  Cooit  ia  .Bdjyc  t. 
Slnfffbrd,  1  C.  &  J.  591.) 

The  fbUowing  requisites  to  the  vaHdily  «C  m 
estate  for  years  are  fessntisl  at  eommon  lasr.  1.  Its 
comaMaaement  snd  duration  must  be  capaMa  tl 
being  ascertained  with  certainty.  2.  Tke  ItMit 
moat  enter  upon  his  estate.  As  njgards  the  < 
mencement  of  the  estate,  thia  most  be 
of  the  time  from  which  tbe  term  of  years  is  to  ha 
computed ;  and  by  tbe  end  is  meant  the  tiaae  arko 
in  point  of  limitation  tbe  estate  ia  to  delenniBa. 
Hence,  also,  it  follows  that  there  must  be  a  giien 
time  for  the  continuance  of  the  estate,  so  thrt  aAar 
it  has  commenced  in  interest  the  time  of  its  tola. 
mination  may  be  preciaely  ascertained  ;  bat  «%■! 
it  is  said  that  every  lease  for  years  moat  haaa  a 
certain  beginning,  weareoot  to  nadaratsad  bytUi 
expression,  that  the  time  of  conmeaosmcat  or  b*> 
ginning  of  the  estate  must  be  certsm  at  the  timt 
when  tiie  lease  is  made.  (Inst.  45  i.  652.)  For  it 
is  not  by  any  meana  necessary,  either  that  tiie  tim» 
at  which  tbe  lease  is  to  commence  in  interest  or 
tiiat  from  which  the  computation  is  to  be  tata^ 
shall  be  ascertained  at  the  time  when  the  lease  b 
made.  The  certahity  of  the  time  of  oonmeaceBcaft 
and  the  time  of  eontinaanee  is  reqniied  mai^  t» 
asosrtain  the  period  of  enjoyment ;  and  so  long  an 
the  lease  is  for  a  certain  period,  aad  the  pcssad  of 
computation  is  so  precisely  marked  thst  when  % 
happens  it  may  be  aaid  with  accaraey  on  what  dsf 
the  term  will  end  i  sad  in  the  meantime  it  ia  en»> 
tain  of  what  oontinnsnoe  the  estaM'will  ba  tUm 
that  period  happtns,  the  rale  re«i(iag  etgkmtfi^ 
fully  complied  with  (Frost.  611);  or,  in  atfear 
wonls,  all  that  seems  roqnisite  is  tlMit  tiM  oMrti 
should  have  a  certain  or  definite  time  of  i « waiasnc 
ment,  and  a  oertun  or  definite  period,  bejmnd  vliell 
it  cannot  last.  Thus,  a  lease  to  a  nan  far  tnealr 
years  from  the  death  of  A.  is  a  good  leaae;  far 
though  at  the  time  of  making  the  Inae  it  ie  annellj 
uncertain  on  what  day  in  portioalar  the  teem  wili 
begin,  and  on  what  it  will  end,  becaase  it  ia 
uneertoin  at  what  time  A.  will  die ;  yet  it  is  lailsin 
tlut  it  will  determine  at  the  end  of  twonty  yean 
from  the  death  of  A.  and  whenever  that  etesit  ahoft 
faapyaa,the4af  of  tha  detansiaatiaftaf  Ika  *■« 
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OHT  be  woertabed,  whUt  b  iB  th«  eertafaitr  ^^ 
bnqninte. 

But  thoofh  ntrj  mtata  tot  jmn  moit  iMve  a 
ceitBn  benooiiig  aad  a  certain  cod,  fet  thii  oar- 
tiintj  need  not  appear  npon  the  but  of  the  dead, 
tut  a  raiiscence  in  tlie  deed  to  any  collateral  dnain- 
stance  by  wliicl>  it  may  be  aaoeitatoad  ia  aaffiaant. 

.  Tba  certainty  of  the  daratioo  of  a  leaae  meat  be 
aacertained  eitlMr  by  the  expnaa  limitation  of  the 
partiaa  at  tlte  time  of  the  leaae,  or  by  a  ceference  to 
some  collateral  act,  which  may  with  equal  certaioty 
neanire  ita  continoanoa,  otberwiae  tiie  leaae  will  be 
Toid.  If,  therefore,  a  perMm  make  a  leaas  for  ao 
many  yean  ai  be  shall  lire,  or  a  paraon  malce  a 
lease  of  bis  glebe  for  so  manr  yeara  as  he  shall  be 
paiBon,  these  leases  are  to  be  abaolutdy  void  for  the 
tiaeertainty  of  their  contioaaace,  becwise  nmie  can 
s^  how  long  the  lessor  wUl  Uve,  h>  the  first  case, 
or  be  parson  in  the  other;  and  thiea  it  cannot  be  a 
leaae  for  yeara,  when  by  no  posaSnIity  the  nomber 
of  yearacaabaasoertainsd.  But  if  the  lease  be  for 
tventy-one  years,  or  any  other  certain  nnmber  of 
years,  if  the  lessor  shall  so  long  live,  or  continue 
paraon,  or  if  a  third  peisoa  shall  ao  long  U¥e,  thue 
an  good,  becaose  the  lease  at  first  is  certain  for  the 
detsraunata  number  of  t«enty>oae  yeara,  thengh 
the  death  of  the  leaaor  or  third  person  m^  deter- 
mine  it  sooner ;  and  thia  is,  thenUMW,  the  common 
and  nsoal  mode  of  Umitiag  sa  estate  intended  to 
cantlnne  daring  the  life  of  the  lessee,  and  aeems  to 
have  been  iotrodaced  to  obriate  the  objection  of  on^ 
oettaintyinthemodeof  leaaiagjiMtiiotioed.  (Co. 
Uct.  45  i;  1  RolV  Ahr.  848,  pi.  3.) 

If  a  man  make  i  lease  fbr  yeara  generally,  with- 
oat  aaying  how  many  ia  oertain,  this  shall  be  a  good 
loaae  for  two  years  certain,  beeanae  for  more  mre 
la  no  certainty,  and  for  less  there  can  be  no  asoae 
ia  the  words.    (2  Bar.  a.  407.) 

Haring  thus  dedaoed  the  geaaral  leading  pria- 
ciplea  which  regnlate  the  law  relating  to  leaaea,  we 
aball  DOW  proceed  to  ersmiaw  aome  of  the  more 
recent  caaes  which  have  been  determined  on  thia 
tKanch  of  the  sohjeet  of  the  law  of  landlord  and 
ianant,  tboee  espwially  iHudt  bear  on  the  queation 
of  the  reqoisitee  in  a  leaae,  end  the  general  aatnn 
«f  deeds  of  this  deacriptioo. 

The  foUowiog  doenment  was  held  not  to  be  a 
pTSicnt  lease,  bnt  at  most  a  eonditional  agTeemeot 
fitr  a  fotare  tenancy  :— <-"  Proposals  for  lettii^;  the 
ICfrrm  at  H.  in  the  eonaty  of  S. ;  qnaatity  130 
aerea,  term  twelre  years,  determinable  at  the  end 
of  ogfat  years,  provided  natice  be  given  by  either 
landlord  or  tenant  at  the  sad  of  the  first  foar  years. 
B«at,  1721."  (with  stipulalion  m  to  the  anode  of 
oaltivatioa).  Aadaabioioadtotbemltisfollowiiigi 
— i<'  Jane  3,  183S.— Agreed  to  the  abote  reat,  pro- 
Tided  the  honae,  ootta^,  and  btddlngs  are  pit  in 
good  and  tenantable  repair,  on  a  plan  to  be 
nmtoally  determined  apoo,  and  finally  settled 
fKtUn  a  month  from  the  atxxre  date."  Signed  by 
the  partiea.  {Doe  dem.  Wood  tatd  Another  t. 
CSari,  14  L.  J.  233,  (i.B.)  In  an  instrnment 
bearing  date  the  2ad  of  Pebraary,  it  was  stated, 
"  W.  T.  D.  hereby  agrees  for  hlmsdf,  his  sdmini- 
atrators  and  execntora,  to  let  and  grant,  or  Uate, 
to  M.  W.  and  M.  the  coal-eoine,  stone,  and  in- 
day,  under  "  tlie  propertr  there  mentioned,  "  at 
the  flUewing  rate  per  ton,  vis.  9d.  per  ton  "  for 
«oal:  "Is.  per  ton  for  mine;  and  for  day  and 
atOM,  the  same  that  W,  T.  D.  is  paid  for,  as  wail 
aa  for  &e  coal  sod  mine,  for  the  term  of  serenty 
yieeia,  from  the  2nd  of  February ;  and  that  ao 
ivaeb  loyalties  as  will  aaaoaat  to  the  som  of  &01. 
a  year  be  worked  or  paid  for  daring  the  said  term, 
wiieh  rait  it  to  commmee  ta  e  year  /rom  ike  time 
a-fU  i»  tmui  tkr«mgh  tk*  four-feet  eoal,  toith  potter 
to  mwi  lie  eaid  minerale ,-  amd  to  depoeii  niUih, 
emd  make  a  v>harf,"»»  is  nsnally  granted  in  leases  of 
a  aimilar  natnie,  and  by  W.  T.  D.  power  was  given 
to  the  lessees,  "  on  giving  aix  months'  notice,  to 
abandon  and  quit  the  same,  aa  if  this  Bgreemeat  had 
.  rmtv  been  entered  into  ;  aad  we  hereby  bind  our- 
a^rea  to  commence  sinking  a  pit  l>efore  ttie  24tb  of 
JmM  seat  i  and  the  said  W.  T.  D.  engages  that  he 
has  not  incambered  the  said  estate  to  prevent  him 
entering  into  a  lease  on  the  above  terms  or  agree- 
ment, which  lease  is  to  contain  the  osod  covenants. 
Sec.  as  is  entered  into  by  W.  T.  D.  ;  the  said 
Vf.  T.  D.  to  be  alloned  Id.  per  ton  for  all  minerals 
brought  from  other  properties  throogh  the  pits  on 
tte  land ;  oiuf  the  taid  W,  T.  D.  engagee  to  etgn  a 
leate,  upon  the  taid  iermi  at  toon  at  it  can  be  pre- 
fftrtd"  It  was  held  that  this  instrument  was  only 
an  agreement  for  a  lease,  and  not  an  actual  lease. 
(Doe  dem.  Morgan  and  Otheri  v.  Morgm  and 
IfMtaM,  14  L.J.  S.  C.P.) 

An  agreement  was  entered  into  on  the  28tii  of 


October,  1843,  betwees  M,  D.  and  T.  and  signed 
by  them,  that  whereas  M.  held  and  rented  under  D. 
a  messuage  sitnate,  &c.  at  the  rent  of  2S/.  per  year, 
payable  quarterly,  and  that  whereas  M.  hsd  agreed 
witk  T.  to  anderlat  the  meaeoage  from  Monday 
neat,  at  aad  after  the  rent  of  20/.  per  year,  antU 
the  24th  day  ol  June  naoct,  at  which  time  the 
said  D.  agrsas  to  eaooente  the  said  M.  from 
Ua  teaaney,  en  hb  paying  all  rent  np  to 
the  said  24th  ef  Jane,  and  to  aeoept  the 
seid  T.  as  tenant  tnm  that  period,  at,  See. 
Now,  disrefbrs,  tbe  seid  M.  agrees  to  let, 
and  the  said  T.  agrees  to  take,  tlie  aaid  mea- 
snage,  Ate.  (and  to  do  certain  repairs),  and  the  said 
T.  agrees  to  take  of  the  said  D.  the  said  measnsge, 
from  the  said  24th  day  of  Jane  next,  at,  8co.,  and 
the  aaid  D.  agreea  to  releaae  and  exonerate  the  said 
M.  fraea  hb  teaaney,  on  and  from  the  said  24th  of 
June  next,  on  hb  paymg  np  all  rent  dne  to  tiut 
time.  It  wu  held,  that  the  instrnment  amonnted 
to  a  leaae,  ee  regarded  both  T.  and  D.  After  T.  had 
been  let  into  possesalen  by  M.,  and  before  tiie  ex- 
piration of  bb  tenancy  to  M.  he  contracted  with 
D.  for  the  pnrofaase  of  the  measnage.  It  waa  held, 
that  aaoh  eontract  did  not  affect  the  above  lease, 
aad  that  after  the  24th  of  Jane,  T.  became  a  yeerly 
teoanttoD.  {Tart*  v.  Dmrtg  and  Another,  lih. 
J.  Kz.  Cb.  326.) 

By  a  written  agreement  &e  tenancy  waa  to  be 
"  ftom  year  to  year  fh>m  Hidhaelmas  next,  at  tiie 
yearly  som  of  ml.  payable  half-yearly  at  Lady 
Day  aad  MteliaflasM,  ezoept  (be  laat  half  year, 
whiefa  portion  of  dm  rent  ahall  be  pidd  on  or  before 
the  1st  ef  August  in  that  year ;  the  tenant  to  dress 
the  lands  in  the  doe  coarse  of  hasbaadry,  &c.,  and 
to  allow  the  laodford  or  iaeomiag  tniant  in  the  last 
year,  to  enter  on  the  1st  ef  May,  to  make  fsllowa, 
&e.,  the  tenant  to  be  aHowed  the  nse  of  the  bams, 
for  sladcing  and  threeldng  the  erops,  he.,  of  the 
bat  year,  nntil  the  1st  of  May  after  the  tenancy." 
It  waa  held,  that  the  agreement  did  net  create  a 
tenancy  for  more  than  a  year,  and  that  notice  to 
quit  might  be  given,  expiring  at  the  end  of  the  first 
year.  (Do*  dtm.  Plumer  r.  Nainif,  IS  h.  J., 
Q.B.  303.) 

A.  under  a  mortgage  deed  agreed  to  become 
tenant  to  B.  of  the  premises  demised,  "  henceforth 
at  the  wiU  aad  pbaaoraof  B.,  at  the  yearly  rent  of 
til.  4s.  payabb  qaaitariy.  It  was  heU,  that  thb 
wma  taneaoy  atwill;  aaid  that  oaoapation  fbr  two 
years,  snd  paym^t  of  rent  under  as  agreement 
did  not  make  B.  tenant  from  year  to  year.  (Doe 
dtm.  Bmto  and  Othere  v.  Com,  17  Law  J.  Q.B.  S.) 
(It  U  nimmud.'i 


WILLS. 


TO  TBB  KDrrOB  or  TBB  LAW  TIIIKS. 

8m, — Having  btety  had  occasion  to  inspect  a  win  of 
recent  date,  in  the  Prerogative  Office,  I  fonnd  that  it 
contained  sundry  eiasniee  and  interlineations,  against 
which  there  wesa  set  in  the  margin,  opposite  to  the 
alteiatiow,  amply  the  iobiab  of  the  teatator,  asid 
of  the  two  persona  who  atteeted  the  will,  thaa: 

A.  B. 

CD. 

E.  F. 
Qaery,— Whether  such  wi  attestatioa  u  sufficient 
to  satisfy  the  requisitions  of  the  Wills  Act  (1  Vict, 
c.  26)  ?  Or  rather  I  would  ask  any  of  your  intelli- 
gent readers  wheAer  there  has  been  any  decbion  on 
the  point  ?  InUie  absence  of  such  decision,  I  woald 
observe  diat  the  Act  says  that  no  alteration  made 
after  the  execution  of  the  wfll  shaU  be  valid,  or  have 
any  effect  unleas  such  alteratioa  ikeit  be  exeented  in 
Hie  manner  at  i*  reqtartd  far  the  exoeuHom  nf  the 
teill.  The  answer  to  the  objection  to  the  soffiaency 
of  tiw  initiab  in  tiie  above  cese  may  l>e_  ttiat  the 
alterations  were  not  made  <i/I«r  the  execution  of  the 
will,  but  timultaneoutly  therewith.  But  in  reply  to 
this,  it  may  be  argued  that  by  a  late  decision  it  has 
been  held  that  any  alterations  appearing  on  the  face 
of  the  will,  and  unattested,  shall  not  be  presumed  to 
have  been  made  at  the  time  of  the  exeention  thereof. 
I  am.  Sir,  yoors,  &c. 
O. 

SMton  ts  QuerM. 

PRACTICE  IN  CONVEYANCING.— COSTS. 
I  THINK  your  correspondent,  "Lex,"  will  find  it  to 
be  the  practice  that,  where  no  provision  is  made  in 
the  eontnct  for  the  costs  of  the  perusal  of  the  cove- 
nant for  producttca,  by  tlie  solicitar  of  the  cove- 
nantor, such  costs  must  be  home  by  the  covenantor 
himself.  Under  the  drcumstancea  stated  in  the 
query,  there  wonld,  I  think,  be  no  obligation  on  the 
part  e^  A.  to  eater  into  the  covenant,  but  if  he  does 
he  must  pay  hb  solicitor's  costs.  C.  H, 


■R»KBn=9S9-9-BSB-K9S9=aB^9SBB«l 

Cbamtablb  PtraoHAaa  Dassa.— A  Bill  tm 
been  bronght  into  the  Hoosa  of  Commons,  by  Mr. 
Mailings,  Mr.  Coles,  snd  Mr.  Heald.  "  for  fortker 
remedying  a  defect  in  the  titlea  of  buds  purdmiad 
for  cbaiitabb  parpoaea,  and  for  obviating  rti«i««l«bf 
as  to  copyhoU  or  costomary  lands  conveyed  for  aadi 
parpoaea."  The  prineipat  dansea  of  the  Bill  ata  to 
the  etbct,  that  porcbase  deeda  of  lands  tot  ducU 
table  purposes  should  be  valid,  although  foraialbba. 
of  the  Mortmain  Act  should  not  have  been  oompUal 
with;  that  bonS  fide  purchaaes  for  diaritidib  aaaa 
shonld  not  be  void  merely  by  leaaon  of  lesoisatiw^ 
&a.  to  the  grantor ;  bat  other  formaUties  and  raqoU 
sitions  will  not  he  dispeneed  vritii,  aad  the  Act  wiE 
not  dispense  with  formalitias  in  futore  deeds,  bt 
tbe  case  of  copyholds  or  customary  hereditamenb 
bein^  made  over  to  charitable  purpoeea,  it  will  ha 
sufficient  that  each  cbaritebb  uses  be  declared  by' 
some  deed  forming  part  of  the  transaction,  and  pro> 
parly  attested  and  enrolled.  The  Act  will  not  exbad 
to  deeds  avoided  by  suits. 


COUNTY  COURTS. 

AuoNo  the  Criminal  Appeal  eaaaa  of  lait 
weak  will  be  found  one  of  very  gnat  ia>po(t« 
ance  in  tbe  County  Courts.  It  waa  decided  hi 
Reg.  V.  Hallett,  17  Law  T.  136,  which  was  «a 
indictiiisnt  for  penury  comimtted  bafore  an 
arbitrator  appointed  by  a  County  Court  Judge 
under  sec.  77  of  the  County  Courts  Act,  tiut 
such  an  arbitrator  has  no  authority  to  adcninv 
ister  an  oath.  A  clause  to  ciu%  this  defect 
ought  to  be  introduced  in  the  County  Cooid 
BiU  now  before  the  House  of  Commons. 

A  question  of  juritdietion  was  detarained  te 
Wilton  V.  J^an*Hn,  17  l*w  T.  127.  Thfl 
plaintiflfe  account  exceeded  50{.  but  he  soufcht 
to  bring  it  within  the  jurisdiction  by  provisg 
an  agreement  that  cross  accounts  wars  to  b« 
set  off  between  him  and  the  defendant's  tei^ 
tator  (the  defendant  being  sued  as  executor). 
The  judge  proceeded  on  this  assumption,  aad 
found  for  the  plaintiff.  But  no  evidence  what* 
erar  waa  adduced  to  ahaw  auch  an  agreaatml^ 
and  the  Court  granted  a  prohibition. 

In  Re  Ediaardt,  17  Law  T-  134,  it  waa  dcr 
cidad  in  insolvency  that  all  the  names  in  vbich 
an  inaolrent  has  contracted  debts  mast  ba  ■at' 
forth  in  hia  paAion. 


Thb  attentfon  of  the  judges,  obrks,  sad  pras* 
titioners  m  the  County  Courts  b  particnbrlydinalid' 
to  an  obaervation  thrown  out  by  PATTBSoit,  J.  in 
the  coarse  of  the  hearing  of  the  appeal  of  Wiitltm 
V.  Ttie  Jmbergale,  i(e.  Raihoag  Company,  17  Law 
T.  123,  to  the  effect  that  the  eate  for  the  appeal 
ought  not  to  be  drawn  by  the  jndge,  unless  the 
psrties  are  onabb  to  agree  upon  a  statement  of  tlM 
fscU,  

The  Coanty  Courts  Extensian  Bill  (No.  %), 
which  parpoaea  to  give  aa  origiad  Bqoi^  Jnikr 
diotkm  to  the  Coanty  Coorta  to  the  extent  of  lOM. 
has  already  passed  through  the  comamttee  of  lb* 
Lords.  It  b  not  improbable,  tiierefore,  that  tiie 
BiU  may  become  bw  thb  Session.  It  will  be  pf 
incalcubble  advantage  to  the  Profession,  for  it  wUl. 
produoe  an  entirely  new  and  eztennve  buainesf «  at 
present  non-exutent. 


THE  JUDGE  OP  THB  LIVERPOOL 
COURT. 
On  Tuesday  an  inquiry,  arising  out  of  a  memorial 
emanating  from  the  lAverpool  Guardian  Society, 
rebtive  to  tiie  alleged  misconduct  and  incapacity  of 
Mr.  Ramshsy,  Judge  of  the  Liverpool  Coanty 
Court,  was  opened  before  tbe  Right  Hon.  the  Bad 
of  Carlisle,  the  Chancellor  of  the  Dudiy  of  liuica*- 
ter,  at  the  Duchy  Court,  Lancaster-place,  Watedoo- 
bridge. 

Hia  Lordship  was  asabted  by  Mr.  EUis,  barrittar, 
the  assessor  of  the  Court. 

Mr.  John  Smith,  president  of  the  liverpool  Goai;-' 
dian  Society,  and  Sir.  Reay,  the  secretary  of  the 
society,  were  in  attendance,  instructing  Mr.  Bvaiuv 
the  solicitor  to  the  society. 

The  counsel  for  the  promoters  of  the  inquiry  wen 
Whatdey,  Q.C.  and  WhUmore. 

Wilkine,  Sent,  appeared  to  answer  the  allegations 
on  behalf  of  Mr.  Ramshay,  who  was  presoit  daring 
the  whob  of  the  inquiry.  Ebven  witaeases  were 
present  to  support  the  prayer  of  the  memorial, 
amongst  whom  were  two  reporters  from  the  liter- 
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pool  Jowmal  and  one  from  the  Liverpool  Mercury. 

Hie  memoTMl  having  been  read, 

Whaielev,  Q-C.  opened  the  cage.  He  said 
it  waa  with  the  greatest  pain  that  he  entered  npon 
Ha  investigation,  arisinc  from  the  feet  of  a  profit 
rional  acquaintance  wiOi  the  learned  gentleman 
whose  conduct  was  the  subject  of  the  inqniiy, 
and  whose  attainments,  had  iie  (Mr.  Whateley)  been 
■aked,  he  would  lure  said,  highly  qualified  him  to 
lunre  discharged  the  duties  of  his  onerous  ofBce 
most  efficiently.  Notwithstanding  this,  however,  it 
waa  his  duty  to  offer  evidence  in  support  of  the 
memorial,  which  had  received  the  signatares  of  no 
fewer  than  3,500  persons  of  the  highest  reapei^bility, 
most  of  them  carrying  on  business  in  Liverpool,  and 
who,  having  attached  their  names  to  the  memorial, 
Ua  genuineness  could  not  be  impeached.  It  was 
impossible  to  deny  that  a  strong  and  widely  ex- 
tended feeling  existed  in  the  town  of  Liverpool  with 
nspect  to  the  conduct  of  the  judge  of  the  County 
Court,  and  he  (Mr.  Whateley)  was  afraid  that  du- 
ring the  inquiry  it  would  turn  out  that  this  feeling 
waa  justified  by  the  conduct  of  the  judge;  and  it 
could  not  be  denied  that  much  evil  had  arisen  and 
injustioe  taken  place,  emanating  from  the  very 
improper  manner  in  which  Mr.  Ramshay  had 
condneted  himself  on  the  bench.  On  many  occa- 
sions, he  (the  learned  counsel)  was  informed,  the 
judge  had  used  offensive  language  and  opprobious 
names  to  the  suitors,  insomuch,  that  persons  who  had 
occasion  to  bring  cases  before  the  Court,  declined  to  do 
■o,  radier  than  subject  themselves  to  the  ofiensive 
conduct  of  the  judge.  Mr.  Ramshay  was  appointed 
to  his  office  in  May,  1850,  and  shortly  afterwards 
he  was  afiiected  by  a  severe  ailment,  and  probably  to 
this  a  good  deal  of  what  had  unfortunately  taken 

glace  was  attributable;  but  whether  it  arose  from 
ifirmity  of  temper,  or  bodily  indiaposltioD,  it  was 
but  too  clear  that  the  learned  gentleman  had  not 
conducted  himself  in  a  manner  to  attain,  or  to  de- 
serve the  respect  and  confidence  of  the  suitors  who 
had  to  appeal  to  bis  decisions.  There  was  another 
dass  of  cases,  hot  so  namerons,  but  more  important, 
to  which  he  (Mr.  Whateley)  would  allude.  In- 
flaenoed  by  a  want  of  temper  at  the  time,  the  judge 
of  the  County  Court,  in  cases  where  be  thought 
parties  had  not  brought  forward  facts  to  entitle  him 
to  give  a  verdict  ibr  the  plaintiff,  had  ordered,  not  a 
nonsuit  to  be  entered,  the  effect  of  which,  as  his 
lordship  might  be  aware,  would  enable  the  pUntiif 
again  to  bring  bis  case  in  a  more  perfected  form — 
had  ordered  a  verdict  to  be  given  for  the  defendant. 
In  support  of  this  charge  he  should  csil,  in  evidence. 
Importers  who  had  taken  notes.  After  some  further 
observations,  Mr.  Whateley  said  the  question  at 
issue  was,  whether  the  general  demeanour  of  Mr. 
Ramshay,  as  judge  of  the  County  Court,  had  not 
been  sndi  as  to  render  the  Court  less  efficient,  and 
to  prevent  prasons  firom  suing  in  that  court ;  and  if 
tliis  could  be  proved,  the  allentions  contained  in 
&e  memorial  must  be  looked  npon  to  be  esta- 
blished. 

At  the  suggestion  of  Wilkiiu,  Seijt.  tb«  different 
witnesses  were  ordered  out  of  court. 

Henry  Joyce  was  the  first  witness  examined.— Was 
■o  accountant  and  collector  of  debts  at  Liverpool. 
Had  been  in  the  habit  of  attending  the  County 
Court  at  Liverpool  since  the  appointment  of  Mr. 
Bamtbay  as  judge  of  the  court.  Was  present  in 
the  court  during  every  sitting.  Had  had  many 
opportunities  of  witnessing  Mr.  Ramshay's  general 
ooadnct  towards  suitors  attending  the  court.  His 
gesieral  behaviour  and  demeanour  towards  suitors 
waa  discourteous.  Had  heard  him  ask  witnesses 
and  other  parties  in  the  court  what  they  were  mum- 
bling about.  Had  beard  him  call  witnesses  fools  and 
Uoekheads.  Had  heard  him  say  to  a  witness, 
"  What  are  you  talking  about,  man .'  you  must  be 
drunk."  Had  frequently  called  witness  an  imper- 
tuent  fellow  when  ho  was  giving  evidence.  In  the 
coarse  of  his  examination  the  witness  stated,  that  in 
eases  in  whici  he  (witness)  had  heard  defendants 
admit  a  debt  the  jndge  had  nonsuited  plaintifis. 

The  witness  was  subjected  to  a  severe  cross-exami- 
nation  by  Wilkiru,  Serjt.;  but  the  learned  gentle- 
man did  not  succeed  in  shakinc  his  testimony. 

Mr.  Grocott,  a  solicitor,  of  Liverpool,  who  prac- 
tiaes  in  the  court,  and  who  had  been  an  eye-witness 
to  tlie  mode  in  which  the  judge  of  the  court  was  in 
flie  lia]>it  of  addressing  suitors,  deposed  to  the  un- 
courteous  bearing  of  his  Honour. 

Several  other  witnesses  corroborated  Mr.  Grocott's 
statement. 

Mr.  Charles  Aloped,  Mr.  Thomas  Baker,  and  Mr. 
Olive  Mone,  local  reporters  at  Liverpool,  who  had 
been  in  the  habit  of  reporting  cases  at  the  court, 

gve  detailed  evidence  of  the  proceedings  of  his 
onour,  the  effect  of  which  was  to  prove  the 
offensive  nature  of  the  learned  judge's  conduct  to- 
wards those  frequenting  the  court. 

WhtUelej)  here  intimated  to  his  lordship  that  that 
waa  tlie  case  on  behalf  of  the  memorialists. 
After  some  conversation  between  his  lordship  and 
e  learned  counsel,  the  case  was  adjourned  to  the 
inst.  when  Wilkiiu,  Seijt.  will  reply. 


THE  LAWYER. 

ivmvMxn. 

EatTiTT  PaACTiCE. — In  /oAmv.  Maton,  17  Law 
T.  118,  it  was  stated  that  orders  on  claims  were 
not  deaigoed  to  alter  the  ordinary  rule  of  the  Court, 
wliieh  required  parties  to  establish  their  case  «ecuii- 
dum  allegata  el  probata,  and  that  the  strict  rules  of 
pleading  are  to  be  observed ;  and  in  Penny  v. 
Penny,  17  Law  T.  120,  the  executors  of  a  deceased 
executor  were  held  to  be  necessary  parties  to  a  suit 
by  claim  for  a  legacy,  where  the  general  accounts 
of  the  estate  are  involved ;  that  the  Court  has  a 
discretion  either  to  give  or  refuse  relief  at  the  bear- 
ing, and  that  where  such  accounts  are  involved, 
the  proceeding  should  be  by  bill  and  not  by  claim. 

Common  Law. — Two  decisions  on  evidence 
were  reported  last  week,  and  these  are  always  in- 
teresting and  important.  In  Doe  dem.  Padwick  v. 
Wittcamb,  17  Law  T.  132,  an  old  book  was  ten- 
dered in  evidence,  which  purported  to  be  the  book 
of  one  B.  who,  it  was  attempted  to  be  shewn,  was 
steward  of  the  manor,  and  which  had  been  found 
in  the  muniment  room  of  the  Duke  of  Norfolk, 
to  whom  the  manor  belonged  till  1825,  when  he 
conveyed  it  to  the  lessor  of  the  plaintiff.  An  in- 
effectual sesrch  had  been  made  for  the  originals, 
and  notice  given  to  the  defendants  to  produce  them. 
It  was  contended  that  the  entries  in  this  book  were 
admissible,  first,  aa  reputation  of  the  extent  of  the 
manor;  second,  as  made  by  tiie  steward  in  dis- 
charge of  his  duties ;  third,  as  secondary  evidence 
of  the  lost  leases.  But  the  Court  held  that  they 
were  not  admissible  on  either  of  these  grounds.  In 
Siehardt  v.  Leteit,  17  Law  T.  126,  it  was  decided 
that  to  let  in  secondary  evidence  of  the  eonteota  of 
a  deed  of  settlement,  where  there  were  two  tnutees 
and  three  parties,  it  was  necessary  to  prove  a  search 
for  it  smong  the  papers  of  both  the  trustees,  and 
of  the  personal  repiesentaUves  of  the  parties,  who 
were  deceased. 


THE    MEftCANTILE   LAWYER. 

Jbttmrnarg. 
It  will  be  observed  that  in  the  case  of  Walter  v. 
Seffe,  17  I^w   T.   103,   brick-burning  has  been 
held  to  he  a  private  nuisance,  for  which  an  injunc- 
tion will  be  granted. 

The  Reyietration  of  DeeignM  Act  has  produced 
two  cases.  In  Reg.  v.  Rtueell,  17  Law  T.  104, 
the  inventor  of  a  design  for  an  article  called  a  win- 
dow ventilator,  the  teparate  part*  of  which  were 
not  new,  hut  only  the  combination  of  the  certain 
parte,  was  held  not  to  be  entitied  to  register.  "If 
the  inventor  does  not  shew  that  thape  or  cotffigu. 
ration  make  out  the  benefit,  he  is  not  entitied  to  be 
protected  by  this  Act  of  Parliament."  So  said 
PArrasoir,  J.  laRey.y.  Welch,  \7  ItrnT.  10&, 
a  conviction  for  exposing  to  sale  an  article  to  which 
a  registered  design  had  been  applied,  was  held  bad, 
for  not  stating  that  defendant  bad  a  knowledge  that 
the  consent  <^  the  proprietor  had  not  l>een  given  to 
the  use  of  it. 

A  Court  of  Error  has  decided  the  much  disputed 
question  of  copyright  in  foreigners.  In  Booeey  v. 
Jeffereyi,  17  Law  T.  110,  the  decision  in  Bootey 
V.  Purday  was  reversed,  and  the  Court  held,  that 
a  foreigner  who  firit  publishes  in  England  may 
thereby  secure  a  copyright  here. 

Uoyd  V.  Blackburn,  17  Law  T.  105,  was  ano- 
ther question  as  to  the  construction  of  a  guarantee. 
It  ran  thus ;  "  In  consideration  of  your  supplying 
A.  B.  with  goods  as  be  may  order  them  from  time 
to  time  to  the  extent  of  300/.  I  guarantee  the  pay- 
ment of  the  same  at  two  months  from  the  date  of 
the  invoices.  The  plaintiff  refused  to  supply  A.  B. 
with  goods  at  a  time  when  leu  than  300/.  was  due  to 
him.  This  was  held  to  be  no  answer  to  an  action 
on  the  guarantee. 

A  case  of  very  great  importance  is  aeaee  v. 
Jonee,  17  Law  T.  108,  in  error,  in  which,  after  an 
elaborate  discnssion,  the  Court  reversed  the  former 
practice,  as  founded  npon  the  case  of  Willie  v. 
Newham,  3  Y.  &  J.  518,  and  held  that  verbal  evi- 
dence  of  an  acknowledgment  of  payment  of  part  of 
principal  or  interest,  is  sufficient  to  take  a  ease  out 
of  the  Statute  of  Limitations.  This  ease  should  be 
read  with  attention  by  practitioners  and  students, 
and  remembered,  for  the  contrary  practice  has  so 
long  prevailed,  that  there  is  danger  lest  its  aban- 
donment may  be  forgotten. 

Keeping  a  ladies'  school  has  been  held,  in  Kemp 
V.  Sober,  17  Law  T.  117,  to  be  witiiin  the  restric- 
tive clause  of  a  lease,  "  that  tiie  Icuee  should  not ! 


carry  on  any  trade,  busineas,  or  calling,"  as  it »« 
clearly  the  latter. 

In  Valpy  v.  Oakley,  17  Law  T.  124,  it  appeutd 
that  A.  and  B.  bad  agreed  that  B.  sbonld  deliver 
goods  to  A.  at  a  certain  price,  to  be  paid  for  by  a 
bill  at  three  months  from  delivery.  An  inroios 
was  ddivered,  and  a  bill  drawn  and  accepted  by 
defendant  for  the  amoont.  But  the  proper  qoaa- 
tity  of  goods  was  not  sent  as  contracted  and  ii- 
voiced ;  the  deficiency,  however,  not  being  daaeo. 
vered  till  some  time  after  the  delivery.  The  bill 
was  dishonoured,  and  he  became  bankrupt.  It  «a 
held  that  the  assignees  were  entitled  to  recover  oily 
as  damages  for  the  breach  of  contract  the  diSerenee 
between  the  contract  price  and  the  market  price  of 
the  goods  which  ought  to  have  been  deliverad. 

In  Colboume  v.  Dawion,  17  Law  T.  125,  He 
following  guarantee  was  held  to  be  good.  "  2001. 
I  hereby  engage  to  guarantee  to  Messrs.  C,  G. 
and  T.  ironmasters,  the  snm  of  two  hondred  foandt, 
for  iron  received  firom  them  for  Messrs  B.  and  Co. 
as  annexed."  A  consideration  snffieiendj  ap- 
peared. 

Another  case  to  be  added  to  the  law  of  BiflSr  tf 
Exchange  is  that  of  Ralli  v.  Dennietaun,  17  Law 
T.  127.  The  plea  to  an  action  upon  a  bill  was  that, 
before  the  circulation  of  the  bill,  it  was  agreed 
between  the  drawer  and  acceptor  that  it  should  be 
cancelled,  and  that  the  then  holder,  who  accepted 
the  part  of  the  bill  for  the  drawer,  should  return  it 
to  the  acceptor  for  the  purpose  of  being  canedled  ; 
and  the  accepted  part  was  thereopoo  returned,  can- 
celled, and  the  bill  became  wholly  void.  The  C««rt 
held  the  jury  right  in  finding  a  verdict  for  de- 
fendant, being  of  opinion  that  the  plea  was  proved. 

From  the  Court  of  Error  we  have  a  posst  in 
Patent!  Lay).  In  Steiner  v.  Heald,  17  Lav  T. 
131,  a  patent  had  been  liad  for  obtaining  cidoarn^ 
matter  from  madder  by  boiling,  and  also  an  artide 
called  garancine.  But  it  appeared  that  tiie  oae 
result  had  been  obtained  before  the  date  of  the 
patent.  At  the  trial,  the  judge  directed  the  jary, 
as  a  matter  of  law,  tiut  the  invention  is  not  say 
manner  of  manuftcture  for  which  letters  patent 
could  lawfnlly  be  granted  according  to  tiie  ststale. 
This  was  held  to  be  wrong,  and  that  it  was  oMer 
of  tut  for  the  jury,  and  not  a  matter  of  law. 

In  Re  Ronaldeon,  17  Law  T.  133,  it  w  ietiiei 
that  money  paid  to  a  bankrapt  for  a  tfea&c  par- 
pose,  immediately  before  his  banknptey,  w91  not 
vest  in  bis  assignees  if  clothed  with  a  t 


Tbb  Abbbst  of  Abscondimo  Dkbtoks. — Some 
amendments  to  the  Bill  to  arrest  alisoonfiBg 
debtors  have  been  printed  by  order  of  the  Honas 
of  Lords.  The  object  of  this  Bill  is  to  enable  a*> 
diton  to  arrest  their  debtors  when  there  is  reaaoai  to 
believe  that  they  are  about  to  abscond.  For  the 
want  of  some  such  power,  property  is  made  awar 
with  before  the  parties  can  be  captured.  The  Bill 
is  to  be  further  considered  in  the  House  of  Lords  on 
Friday.  . 

ASSURANCE  CHRONICLE. 

[The  peat  interaat  and  importuoe  of  tbii  SBlMat  to 
SoUciton,  who  truuaot  the  grest«r  portion  oi  Vbm  Aa- 
mranoe  busineu  of  the  United  Kinsaom,  ii»g«9t«  tba 
utility  of  a  brief  record  of  the  douigs  of  t£e  tttuma 
eandidstee  for  their  fsTOon.  The  prooeediaf*  at  evasy 
ofBcs  will  be  impartiallj  given,  if  sent.] 

MiTBB    LiFB    ASSCRANCB   AsSOCtATIOK. — titt 

annual  general  meeting  of  this  company  was  hdd 
the  offices,  23,  Pall-mall,  on  Thursday  last.     ~ 


report  annonnoed  that  the  bnaness  tnoneted  JiuiiM 
the  year  just  concluded  had  exceeded  33  per  oesit.  at 
the  total  amount  of  assurances  efi^cted  imag  tha» 
previous  experience  of  the  association.  At  an  extnk- 
otdinary  meeting  whidi  followed  the  orAnsry  nao> 
oeedings,  a  proposition  to  add  a  mutual  biaisA  ta 
the  business  of  the  company  was  adoirted,  by  wlucii 
assurers  will  be  entitied  to  a  share  of  all  the  proflls 
of  this  department.  The  first  division  of  profits  ta 
be  made  m  1858;  sudi  profits,  at  the  option  at  tte 
assured,  to  be  added  to  his  policy,  payable  at  death  ; 
paid  to  him  in  cash,  less  the  necessary  diaconot ;  or 
commuted  to  an  equivalent  reduction  of  piadaaa. 


COURT_PAPERS. 

ADMISSION  OF  SOLICITORS. 

Notice.— The  Master  of  the  RoUa  has  q>poasite4 
Saturday,  the  14th  of  June,  at  the  Rolls  Coot, 
Chancery-lane,  at  four  o'clock  in  tiie  afterxkooa 
precisely,  for  swearing  solicitors. 

Even  person  desirous  of  being  admitted  on  ftr 
above  day  must  leave  his  common  law  admissiam  or 
certificate  of  practice  for  the  conent  year  at  «b« 
Secretary's  Office,  Rolls-yard,  ChaiMieiy-iao«,  earn,  or 
before  Friday,  Jane  13. 
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CHANCERY  CAUSE  LIST, 

Tiioitf  T«nn,  isn. 
kovd  CbMM«ller's  Oomt. 


hMrdffhoi 


1 1.  FennT,  part 
i.Gandell 

Sobiuon  v.  Geldut 

Salmon  •.  Dean 

Smith  f .  Fincomb* 

Vnita  V.  Cochnme 

fitori*  «.  Btorge 

f dfy  f.  Wathen 

BhodH  r.  lUMon 

Sraitli  r.  Smith 

Sektwich  t,  MMining 

Atlani<7-geB. «.  Hurdock 

StekM  r.  B«n 

Toll  0.  ^tepheuon,  t 

Smale  r.  6»tm 

HtwkM  c.  Eutara  CoantiM 
Biibraj  Compuiy 

B^«D  V.  Spiye 

Tao()i«i «.  vand«nt«gea,  S 

Trio*  «.  eriiBtli 

Coopai  >.  Carter 

Bajden  v.  Wataon,  2 

Hamilton  v.  Bankin 

Saanden  r.  Hamflton 

Swift  t.  Graiebrook 

Bobinaon  v.  Bobinaoa 

Oaatonv.  Fraaknm 

BeU>.  B«a,a 

Ward  e.  Uartin 
Weaver  ■>.  Grant,  2,  and  peti- 
tion 

Haigh  r.  Oraj 

Dake  of  Leedi  v.  Barl  Am- 


Thomear.  Harper 

Watta  t.  Srmea,  2 

SeagraTC  v.  Pope 

Jonei  r.  Lewia,  2 

Haror  and  Aidermen  of  Ber- 
wick r.  Hnrrajr,  2 

PeroiTal  e.  Cvaej 

Newman  r.  Hotton,  ^peal 
and  motion 


Ogle  V.  Morgan 
ABen  «.  — 


Wilson 
Miller  r.  Pridder 
Sharp  t.  Taylor 
Letta  V.  London  Oom  BX' 

ohange  Company 
Bieakinaopp  e.  BlenUniopp 
WeDealsj  v.  Wellealey 
Powell  V.  Dodaon 
ETana  >.  Erana 
Bamett «.  Sheffleld,  2 
Fairthonie  e.  Davie 
?ollett  V.  JeBttjm 
Brjaa  v.  Manaioa 
Waters  p.  Mrnn 
Lasgdale  r.  OiU 
lonee  v.  Parry 
Bpooner  e.  Tarae 
Karnaaton  v.  Laooaahire  aaid 

Toikahire  BaOwayComp.  2 
Herrey  e,  Hewitt,  rehearing 
Same  p.  OUphant,  ftir.  dira. 
ChappeD  v.lteea 
H'lntosh  V.  Great  Weatem 

Bailway  Company, 


daj  of  July  next,  and  wiU,  at  nch  nttion,  piooeed  | 
in  dispoong  of  the  btuhien  then  pendiDg  in  the 
mper  of  new  trisli,  in  the  paper  of  demurrers,  and  1 
in  the  paper  of  special  cases ;  also  in  disposing  of 
snch  motions  and  applications  (if  any)  as  shall  men 
have  been  made  and  shall  be  then  pending,  as  the 
Court  shall  gire  leave  to  be  brought  on  at  the  said 
sittings :  and  likewise  in  giving  judgment  in  all  cases 
then  stniding  for  judgment. 

Fkbd.  Pollock,    E.  H.  Aldibsok, 
T.  J.  Platt,  Samoel  Martin. 

Bead  in  open  Court,— Edward  Bennett. 


COURT  OF  ERROR. 
The  Court  fixed  the  following  as  the  error  days 
after  the  present  term:— Q.B.  June  18  and  19; 
C.  B-  June  20;  Ex.  June  21. 

SoMMEK  Cncurrs.— The  judges  met  on  Thurs- 
day, and  made  the  following  arTan|;ements  for  the 
Summer  Circuits : — Western  Circut:  Lord  Camp- 
bell and  Mr.  Justice  Coleridge.  Home  Circuit: 
Lord  Chief  Justice  Jerria  and  Mr.  Baron  Aldetson. 
Norfolk  Circuit :  The  Lord  Chief  Baron  and  Mr. 
Justice  Creeswcll.  Midland :  Mr.  Baron  Parke  and 
Mr.  Justice  Manle.  Oxford:  Mr.  Justice  Erie  and 
Mr.  Baron  Martin.  Northern :  Mr.  Baron  Platt 
and  Mr.  Justice  Williams.  North  Wales :  Mr.  Jus- 
tice Wightman.  South  Wales:  Mr.  Justice  Tal- 
fonrd.    Mr.  Justice  Patteson  will  remain  in  town. 


Bona  Oomt. 

«  JuJgmtmia  BsMnedt 
Boah  e.  WatUna  |  Morgan  v.  Morgan,  3 

Ptiaa  o»^  BfaiarTtri. 
I>eaa  and  Chapter  of  Ely  r.  Oayford,  9 
Minn  «.  Btant. 


Gma  Light  and  Coke  Com- 
pany c.  Srmonda 

Morffan  v.  Morgan 

Heale  v.  Bezley,  2 

Attorney-gen.  p.  Colegrave 

Attomey-gen.  e.   *' 
Olonoeater 

Oooch  V.  Gooch,  3 

Bice  V.  Gordon 

littlewood  V.  Webater 

Mackason  c.  Pope 

Muaey  v.  Corrick,  2 

Betta  V.  Barrow 

Bell  F.  Jones 

BUgb  e.  The  Great  Western 
Kaflway  Company 

Boaee.  Kms 

Punn  «,  Stakes 


Grimwood  r.  Gable 
Read  e.  Strangways,  3 
Triley  e.  Xe«e 
dayton  e.  Gamett 
Tickers  e.  Shaw 
Mayor  of  Dodman  «.  Gordon,  2 
Harris  e.  Mott 
Lord  e.  Byle 

London  and  Sonth- Weatem 
Bailway  Comp.  v.  Maafleld 
Godson  V.  Tomer 
Cleobuiy  e.  Turner 
Peokengill  v.  Feekeragill 
Bamshaw  v.  Eamahaw 
BCinn  v.  Stent 
Bailey  e.  Ward 
AttOTney-gen,  e.  Chambers 
Same  e.  Bees 


Fry  e.  The  Coipora^n  ol  Hall  e.  Hall 


Oloooeeter 
Thorpe  v.  Dnke 
Brown  e.  Cross 
Dnrall  v.  Moimt 
Heatonp.  Sale 
I«er  p.  Butterfleld,  2 
London  Gaa  Light  Company 

V.  Spottiswoode 
Bolton  p.  Powell,  2 
Lord  James  Stuart  p.  The 
London  and  North-West- 
em  Bailway  Company 
Oruudy  p.  Pininger 
Beece  v.  Oreen 
Early  p.  Middleton 
Witbera  p.  Boya 
Xord  Crewe  p.  Bobaon 
Jackaon  p.  Jackaon 
Bentley  p.  Mackay 
£Uia  P.  Maxwell,  S 
Grace  p.  Garden,  2 
Grmce  p.  Hood 
Xees  p.  Laforest,  2 
Peters  p.  Beer 
Tonnge  p.  Hudson 
M'Donnell  p.  Hesilrige 
Brown  p.  Oakahot,  3 
Poller  V.  Green 
Pickard  p.  Mitchell,  2 
Dooclaa  p.  Andrews 
HanDorr  p.  Huaaey 
JF,ake  p.Fearce 
Johnson  p.  Thomas,  2 
Jodrell  p.  Jodrell 
tWflaon  P.  Eden 
Serdifleld  p.  Thacker 
JUake  e.  Blake 
I>aria  p.  Barrett 
Bennie  r.  IfiohoU 
XobWe.  Meymott 
Wright  p.  Nixon 
Sayer  c.  CoUard 
Darenport  p.  Charleewcsth,  3 
Charleawordi  p.  Verity 
VVeymoath  p.  Taylor 


Foley  p.  Smith 
Same  r.  Same 

Eardley  p.  Owen 
Diniadale  p.  Hutton 

Parker  p.  Turner 

Bryant  p.  Blackwell,  2 
CraDan  p.  Oulton 

Peatfleld  p.  Benn,  2 

Irwin  p.  Dimes 
Turner  p.  Turner 

Laurie  p.  Clntton,  3 

Cooke  p.  Lamotte 

Fell  p.  Jones 

Bartlett  v.  Patten 

Greenwood  p.  Boberts 

Macdouald  p.  Walker 

Harris  p.  FarlTeU 

Anthony  p.  Simmons 

Attorney  .gen.  p.  Corporation 
of  Cheater 

Harrey  v.  Bead 

Dowdmg  p.  Bartley 

Bain  p.  Cameron 

The  Caledonian  BaUwi^  Com- 
pany 0.  Naylor 

Norris  e.  Wnght 

Blason  p.  Oalnmore 

KeddeU  p.  Keddell 

Da  vies  p.  Brown 

Penmddook  p.  Hammond,  2 

Hayward  p.  Jamea 

Duke  of  Devonshire  p.  Elgin 

Ballenger  p.  Hawee,  2 

Thrustana  p.  Smith 

Heath  p.  Sampson 

Attorney -gen.  r.  Wright,  2 

Hanoock  p.  Amer 

Davis  p.  Barrett 

Mathew  p.  Brise 

Lncena  p.  Farkes,  2 

Littlewood  r.  Webster 

Barton  p.  Terrell 

Jolty  p.  Goold 

Scott  p.  Wheeler. 


COURT  OF  EXCHEQUER. 
TaiNiTT  Tbsm,  14tb  Victokia. 

Tuesday,  the  3rd  day  of  June,  1851. 

This  Court  will  hold  sittings  on  Saturday  the  2l8t 

lay  of  June  instant,  and  on  every  succeeding  day 

[Sandajra  excepted)  until  and  inditmng  Tuesday,  the 

1st  day  of  Jnlr  ims^  aod  also  on  Thnnday,  the  10th 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

LAW  PROPERTY  ASSURANCE  AND 
TRUST  SOCIETY. 
The  first  annual  genend  meeting;  of  this  Society, 
established  for  the  purpoee  of  facilitating  the  settle- 
ment, sale,  mortnce,  and  redemption  of  property, 
and  the  security  of  families  by  the  ^tplication  of  the 
principle  of  assurance  to  property  as  well  as  to  life, 
was  held  at  the  offices,  30,  Essex-street,  on  Friday 
last.  There  was  a  numerous  attendance  of  share- 
holders. 

E.  W.  Cox,  Esq.  the  chairman  of  the  Society,  oc- 
cupied the  chair. 

The  following  feport  was  read : — 

SEPORT. 

At  this,  the  firtt  annual  general  meeting  of  the 
Law  Property  Assurance  and  Trust  Society,  the  di- 
rectors have  p^at  pleasure  in  submitting  to  the 
shareholders  their  report  of  the  proceedings  of  the 
past  year. 

The  advantages  of  the  novel  application  of  the 
principles  of  assurance  to  leaseholdis,  copyholds,  and 
Ufeholds,  as  well  as  the  redemption  of  mortgages  and 
of  loans,  and  the  security  of  building  societies,  in 
addition  to  the  contingencies  of  life,  have  been  more 
extensively  appreciated  than  was  expected,  and  your 
directors  refer  with  much  gratification  to  the  tran- 
sactions of  this  Society  during  the  first  year  of  its 
existence.  313  propoiali  hart  ieen  received,  of 
which  192  have  been  completed,  and  are  now  in 
force,  yielding  an  atmual  income  <ff  2,234/.  \6i.  id. 
In  addition  to  thete,  27  more  have  been  accepted, 
and  are  in  proceu  of  completion. 

Your  directors  congratulate  the  shareholders  that 
not  a  single  life  policy  has  become  a  claim. 

The  confidence  with  which  the  plans  of  this 
Society  are  viewed  by  the  public  is  evidenced  by  the 
fact  tliat  all  the  iharet  in  the  capital  itoci  q;  the 
Societp  are  eubieribed.  And  your  directors,  con- 
tinuing to  receive  applications  for  further  allotments, 
have  K)und  it  expedient  to  declare  forfeited  such 
shares  as  had  not  been  taken  up ;  and  in  order  to  ex- 
tend as  widely  as  possible  the  interests  of  the  Society, 
they  have  resolved  to  issue  the  few  lemaining  for- 
feited shares  only  in  small  lots. 

The  management  of  the  office  has  been  carried  on 
with  the  utmost  caution  and  prudence,  regard  being 
had  rather  to  economy  than  display.  The  entire 
fixed  annual  charge  upon  the  Society's  funds,  inclu- 
ding the  salaries  of  secretary,  medical  officer,  clerlu, 
and  porter,  with  rent  and  taxes,  does  not  exceed 
800/.  per  annum.  Thus  already  the  annual  income 
is  much  more  than  double  the  fixed  expenditure. 
The  Soeietp,  therefore,  qffere  the  almoit  unprece- 
dented inttanee  of  having  become  telf-iupporting 
at  the  end  qf  on/v  one  j/ear. 

Your  directors  have  considered  the  subject  of  re- 
muneration to  themselves  and  to  the  auditors,  and 
although  they  deem  it  inexpedient  to  postpone  the 
usual  annual  vote  for  this  purpose,  they  have  deter- 
mined that  the  payment  of  whatever  sum  the  share- 
holders may  be  disposed  to  grant  shall  be  deferred. 

Application  has  been  made  to  Parliament  for 
powers  to  enable  the  society  to  carry  out  certain 
branches  of  business  with  greater  fedlity,  but  as  the 
provisions  of  the  ^Ul  are  now  nnder  the  eonsidoa- 
tion  of  the  chairmen  of  the  committees  of  both 
Houses,  your  directors  feel  that  it  would  be  prema- 
ture and  imprudent  to  state  them  more  rally  at 


On  reference  to  the  Liet  (if  Agent*  of  this  Sodety, 
it  will  be  seen  that  the  services  of  a  highly  respect- 
able and  influential  body  of  gentiemen  of  the  Legal 
Profession  have  been  secured,  and  the  assistance  of 
the  shareholders  is  particularly  requested  in  intiCM 
ing  their  number  in  localities  not  yet  represented. 

Your  directors  invite  special  attention  to  the 
peculiar  and  great  advantages  offered  by  this  Sodety 
to  those  effecting  life  assurances  on  the  partidpating 
sc^,  inasmuch  as  they  receive  80  per  cent,  of  u 
the  profits  from  every  branch  of  the  Sodety's  busi- 
ness on  the  partidpating  scale. 

The  assurance  of  titles  is  now  beginning  to  be  nn> 
derstood  and  appredated.  Many  proposals  have 
come  before  the  Board,  some  of  which  have  been 
accepted,  and  your  directors  anticipate  a  very  exten- 
sive and  advantageous  business  from  the  plan  they 
have  adopted,  in  cases  where  lar^e  estates  are  sold 
in  small  lots,  for  assuring  the  title  to  each  of  the 
pnrchasen,  and  thereby  saving  the  expense  of  » 
separate  investigation  of  the  whole  title,  and  of  an 
att^ted  copy  ofthetitie-deeds. 

In  concloaon,  your  directors  offer  their  congra- 
tulations to  the  shareholders  on  the  entire  succeM 
which  has  attended  the  sodety.  Feeling  assured 
that  the  advantages  offered  by  it  are  so  manifest  ai 
to  require  only  to  be  well  undentood  to  be  univer- 
sally adopted,  they  beg  to  impress  upon  the  share- 
holders the  necesuty  for  active  co-operation  in 
making  known  its  plans  to  their  friends  and  the 
public,  and  thus  to  assist  in  placing  the  Law  Pro- 
perty Assurance  and  Trust  Sodety  in  that  podtion, 
which  the  experience  of  the  past  year  assures  yotir 
directors  it  may  shorUy  occuj^y, — namely,  in  the 
foremost  rank  of  assurance  sodeties  in  the  United 
Kingdom.  William  Neison,  Secretary. 

Offices,  30,  Essex-street,  Strand, 

28th  June,  1851. 
The  Chaikmax,  in  moving  the  adoption  of  the 
report,  said  that  he  had  a  venr  agreeable  duty  to  aa- 
form,  for  it  was  wholly  of  congratulation.  The 
Sodety  was  flourishiug  beyond  expectation,  and  in 
every  particular,  whether  of  business  done  or  of 
future  prospects,  the  assured  and  the  shareholdeit 
have  cause  for  satisbction.  The  first  feature  that 
roust  have  struck  tiiem  was  the  almost  unprece- 
dented one  in  an  assurance  sodety,  that  at  the  end 
of  the  first  year  this  was  self-supporting;  that  ita 
income  very  oonsiderablj  exceeded  its  expcnditme, 
and  that  it  had  actually  mvested,  so  as  to  yidd  five 
per  cent,  interest,  the  entire  amount  of  preminins 
received.  (Hear,  hear.)  In  the  formation  and  con- 
duct of  the  Society,  advantage  bad  been  taken  of 
experience,  and  therefore  it  had  been  done  in  the 
moat  economical  manner ;  nothing  had  been  spmt 
in  buying  experience,  as  was  too  often  the  case  vrith 
young  sodeties.  This  one  had  been  fortunate  in 
every  respect.  Its  preliminary  expenses — that  Is  to 
say,  the  entire  cost  of  formin(;and  establishing  it,  up 
to  the  date  of  complete  registration,  indnding  aU 
the  expenses  of  registration,  the  legal  expenses  of  the 
deed  of  settlement,  services,  advertising,  and  every 
other  cost  inddental  to  the  formation  of  a  company 
did  not  in  this  Sodety  exceed  1,200/.  asum  less  than 
that  which  a  tradesman  will  often  expend  in  fitting 
up  his  shop,  and  at  which  outlav  they  had  formed  a 
Society  whose  income  was  already  more  than  2,200/. 
a  year,  and  with  a  little  exertion  on  their  parts  might 
be  multiplied  tenfold  in  five  years.  Then  they  had 
been  fortunate  in  furnishing.  They  had  suc- 
ceeded in  buying  off  the  entire  furniture  of 
an  extinct  company,  which  had  cost  800/.,  for  200/. 
and  they  saw  how  very  handsomely  and  convenienttf 
their  offices  were  furnished.  All  this  had  cost  bnt 
2001.  Then  they  were  working  it  very  cheaply. 
The  entire  of  the  bouse  in  which  th^y  were  assem- 
bled, comfortable  and  convenient  as  it  was,  waa 
obtained  at  a  rent  of  75/.  a  year,  and  with  the  rates 
and  taxes,  didnotcostthem  100/.  ayear.  (Hear,  hear.) 
Thev  had  a  secretary  of  great  experience  apd  ability, 
the  brother  of  their  consulting  actuary,  whose  name 
was  known  through  Europe,  and  their  arrangementa 
with  their  officers  made  a  present  charge  of  only 
700/.  a  year,  it  being  agreed  with  their  Secretary 
that  he  should  share  their  fortimes,  and  that  his 
remuneration  should  be  regulated  by  the  future 
success  of  the  Sodety.  As  to  the  business  done 
during  the  year,  it  ma^t  be  a  source  of  peat  satis- 
faction to  all  of  them.  The  application  of  assunmoe 
to  property  as  well  as  to  life  was  a  novelty,  and  it  is 
only  by  slow  degrees  that  the  mo^t  useful  plans,  if 
new,  receive  confidence  and  support.  Yet  so  obvioos 
have  been  the  advantages  of  the  assurance  of  lease- 
holds, copyholds,  and  titles,  and  the  redemption  of 
mortgages  and  loans,  that  the  Board  had  already 
issued  a  great  number  of  polides  of  that  class ;  and 
as  these  were  not  speculative,  bnt  yielded  certain 
calculable  profits,  they  were  highly  beneficial  to  the 
Society.  Indeed,  the  advantages  of  assuring  lease- 
holds, so  that  at  the  expiration  of  the  lease  the 
purchaser  may  receive  back  bis  purchase  money, 
were  so  obvious,  that  the  business  of  this  class  has 
been  considerable;  it  has  been  found  to  afford  ex- 
traordinary bdlities  for  die  sale  and  mortage  of 
property  otherwise  difficult  to  be  dealt  with.  In  laot, 
for  sJl  practical  purposes,  it  converted  a  leasehold 
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into  8  freehold.  So  it  h  with  the  redemption  of 
iMrtgages  sod  lonu.  It  te  very  desirable  that,  when 
•  Ban  eontncti  ■  loin,  he  slionld  make  an  amage- 
ment  for  ita  gradnal  liquidation ;  formerlf  this  was 
difienlt,  became  the  lender  would  not  take  it  in 
parti,  iad  the  borrower  could  not  well  turn  hi« 
aanoal  saying  to  profitable  account,  besides  the 
temptation  there  is  to  spend  Instead  of  to  save  it. 
Bnt  now,  by  means  of  a  redemption  policy  with  this 
Society,  the  borrower  has  bnt  to  pay  an  annual 
DNmiom  to  such  an  extent  as  he  can  conveniently 
lay  by,  and  his  debt  will  be  redeemed  by  the 
SodeCyat  the  time  agreed,  or  earlier  if  he  should 
die,  so  tiiat  his  family  may  receive  his  property 
■BbicQubered.  This  branch  also  bad-been  favourably 
Mothred  by  the  public.  The  aasnrance  of  titles  has 
broaglit  a  great  number  of  proposals ;  bnt  only  a  few 
luid  proceeded  to  a  condnrion,  because  the  object 
was  misnnderstood.  The  Society  did  not  undertake 
to  assme  a  title  positively  bad,  but  only  such  as,  bdng 
good  holding  titles,  were  yet  unmarketable  or  nn- 
mortgageable  by  reason  of  some  defects  in  proof,  &c. 
It  was  a  oondition  that  the  title  should  be  good  to 
hold,  so  that  they  were  proceeding  on  safe  grounds 
to  themselves,  while  conferring  a  great  l>oon  upon 
the  imblic  by  releasim;  a  large  amount  of  property 
now  lodced  up.  (Hear,  hear.)  There  was,  how- 
eirar,  another  application  of  this  form  of  assurance 
from  which  they  might  contemplate  an  extensive 
basiness;  that  was,  in  cases  whNO  large  estates  are 
sold  in  small  lots,  and  in  which  the  Society,  being 
satisfied  of  the  title  to  the  whole,  will  grant  polides 
of  assurance  for  the  title  of  each  lot,  so  as  to  save 
Out  cost  of  attested  copies,  and  of  investigating  the 
whole  title  by  each  purchaser.  Proposals  of  this 
land  are  now  under  Hke  oonsidenition  of  the  Board, 
and  will  probably  be  completed.  They  were  also 
making  progress  with  the  Guarantee  of  Fidelity, 
having  issued  several  poficies  of  this  class.  Their 
life  Assurance,  too,  was  extremely  flourishing  and 
daily  increasing,  and  if  the  shareholders  would  bnt 
•xpliun  to  the  clients  and  iriends  the  peculiar  advan- 
tages of  assuring  in  this  office,  that  branch  of  business 
might  be  immensely  increased.  The  peculiar  advan- 
ta^  is  this,  that  those  who  assure  their  lives  on  the 
psradpating  scale  receive  eighty  per  cent,  of  the 
profits,  not  of  the  life  assurance  only,  bnt  also  of  all 
the  other  business  of  the  office  transacted  upon  the 
pwtidpating  scale.  (Hear,  hear.)  Thus  it  will  be 
tasn  that,  in  respect  of  amonnt  and  nature  of  business 
done,  the  progress  of  the  Sodetv  has  been  very  satis- 
fiuitDry  i  and  although  under  the  disadvantage  both 
of  youth  and  novelty,  it  had  already  attained  the 
position  of  an  established,  flourishing,  and  self-sup- 
porting institution.  (Hear,  hear.)  The  public  are 
natnrdly  and  properly  cautious,  and  will  want  to  see 
how  a  sodety  to  whom  they  are  going  to  trust  their 
■raperty  proceeds ;  and  when  it  is  known  what  this 
aoaety  has  done  and  is  doing,  and  bow  it  is  managed, 
and  what  are  its  expenses,  public  confidence  will  be 
civen  to  it ;  and  if  so  much  has  been  sent  to  it  already, 
how  much  more  may  not  be  antidpated  from  the 
ftitare  ?  It  was  another  pleasing  circumstance  that 
all  their  shares  are  sub3cril>ed ;  ttiat  only  some  of  the 
forfeited  shares  remained — not  exceeding  350— and 
that  for  these  there  were  applications,  only  that  the 
Board  had  resolved  to  issue  them  in  small  lots,  so  as 
to  extend  the  connections  of  the  Sodety.  The  d^ 
empowered  the  Sodety  to  issue  more  shares,  bnt  the 
Board  deemed  it  nnadvisable  to  do  so,  inasmuch  as 
a  large  amount  of  paid-np  capital  was  found  in  prac- 
tice to  be  a  serious  impediment  to  the  prosperity  of 
an  Aasnrance  Society,  oy  imposing  upon  the  profits 
the  harden  of  a  large  amount  of  interest,  and  conse- 
qnentiy  the  diminution  of  the  fund  from  which  the 
assmKo  derived  their  bonuses.  Since  the  deed  of 
settlement  was  executed,  the  Board  bad  been  in- 
creased by  the  addition  of  two  memliers,  whose  ser- 
vices had  been  found  to  be  of  great  value — Mr. 
Btockman  and  Mr.  Chandler.  The  Sodety  was 
indeed  much  indebted  to  its  country  Directors,  who 
have  been  found  in  practice  to  be  extremely  bene- 
ficiiJ.  In  the  country,  tlie  people  know  nothing  of 
Mr.  A.,  B.  or  C.  in  London,  but  they  know  their 
neighbour,  Mr.  Chandler,  or  Mr.  Young,  or  Mr. 
Brockman ;  they  know  him  to  be  a  man  of  property, 
and  reputation,  and  family,  who  would  not  connect 
his  name  with  a  Sodety  he  did  not  know  to  be  re- 
spectable :  so  they  come  to  us  with  their  assurances, 
because  they  know  our  friends  here  on  dther  side  of 
me,  atid,  in  fact,  it  will  be  found  that  the  greater 
portion  of  the  business  has  come  fivm  the  districts 
within  wliich  our  country  Directors  live,  and  where 
ttieir  names  have  given  to  their  neighbourhoods  a 
oonfldence  in  our  respectability.  Nor  is  that  confi- 
dence undeserved.  Never  was  a  Sodety  more  fidrly 
and  firmly  baaed  than  this.  We  court  pnblidty ;  we 
invite  inquiry :  every  sixpence  we  have  spent,  every 
latolntion  we  have  passed,  every  plan  we  have  put 
iorth,  our  condition  and  prospects,  our  books  and 
papers,  are  welcome  to  be  mspected  by  any  person — 
afaardiolders,  assured,  or  stranger, — who  desires  to 
know  how  we  are  goinc  on.  (Hear,  hear.)  It  is  hi 
the  power  of  our  sharenolden  and  agents  to  increase 
o«r  BiosperitT  yet  farther  by  increued  exertfons  to 
tf^Sda  ew  pums,  point  out  the  advantages  of  aasor- 


ing  here,  and  satisfy  the  public  of  the  secnrify  of  the 
Society.  There  is  no  doulit,  and  they  who  ase  most 
familiar  with  the  subject  admit,  that  this  Sodety  has 
in  itself  the  elements  of  unlimited  expansion,  and 
tiiat  it  needs  but  the  active  co-operation  of  tU  who 
are  connected  with  it,  whether  as  shareholders,  as 
agents,  or  as  assured — for  all  are  equally  interested 
in  its  success — to  become  the  most  flourlsUngAssur- 
ance  Sodety — not  in  England  only,  bat  inBorope. 
(Hear,  hear.) 

The  report  was  then  adopted  unanimouslr. 

J.  G.  Shifhsrd,  Esq.  said  that  in  moving  the 
election  of  the  two  country  Directors,  and  the  re- 
dection  of  the  two  retiring  Directors,  he  could  con- 
firm from  his  experience  au  that  the  Chairman  had 
said  with  respect  to  the  advantage  which  the  Sodety 
derived  from  their  presence  at  the  board.  Living  in 
the  country,  he  was  aware  how  much  the  inhabitants 
Uked  to  see  names  they  knew,  and  gentlemen  of  such 

great  respectability  and  influence  in  their  naghbour- 
oods  as  the  country  Direeton  of  this  Sodety,  could 
not  fail  to  produce  the  advantages  that  had  been 
antidpated,  and  which,  as  he  understood,  had  been 
already  realised.  The  Chairman  was  naturally 
proud  of  liis  progeny,  and  it  might  be  supposed  that 
he  would  look  more  hopefdlly  upon  his  child  tiian  a 
stranger ;  bnt  in  this  instance  he  did  not  think  that 
he  hul  exaggerated  the  uses  or  the  prospects  of  the 
Sodety,  nor  his  description  of  what  it  Is  capable  of 
becoming.  It  has  so  many  really  useful  and  practical 
plans  that  its  present  success,  great  as  it  is,  is  nothing 
to  what  it  might  and  will  be,  if  the  members  wiU 
interest  themselves  in  making  it  known.  He  was 
also  of  opinion  that  they  should  spend  more  in  ad- 
vertising. Their  plans  were  new,  and  the  public 
require  to  be  made  to  understand  them  by  repeatedly 
directing  attention  to  them. 

The  Chaibman  said  that  the  Board  bad  been  un- 
willing to  make  a  large  expenditure  at  first,  fearing 
that  shareholders  might  not  understand  tite  nse  of 
present  outlay  for  future  profit,  and  having  advan- 
tageous means  of  investing  money,  so  as  to  bring 
business  at  the  same  time,  the  Board  liad  applied  as 
much  as  they  could  spare  from  unavoidaole  ex- 
penses to  investment.  As  their  income  grew  they 
should,  of  course,  enlarge  their  outlay  in  this 
respect. 

The  motion  for  the  re-election  of  the  retiring 
Directors  was  then  carried  unanimously. 

W.  B.  Geokoe,  Esq.  briefly  moved  a  vote  of  2502. 
to  the  Directors  for  their  services  daring  the  past 
year. 

E.  E.  P.  Kelsst,  Esq.  seconded  the  motion. 
Their  labour  had  been  great,  and  the  result  of  their 
exertions  was  seen  by  the  gratifying  report  they  had 
just  heard. 

The  Chaibman,  in  putting  the  resolution,  said 
that  he  was  desired  by  the  Direeton  to  state  that, 
although  they  considered  an  annual  vote  the  most 
satisfactory,  it  was  not  their  intention  to  draw  it  out 
of  the  funds  of  the  Sodety,  but  they  purposed  to  take 
poUdes  for  the  amount  of  then:  several  portions  of 
it,  thus  increasing  the  business  and  not  diminisiiing 
the  funds  of  the  Sodety.    (Hear,  hear.) 

The  resolution  was  carried  unanimously. 

R.  T.  Bbockhan^  Esq.  moved  a  vote  of  402.  to 
the  Auditors  for  their  services  during  the  past  year. 
They  had  used  great  diligence,  attended  for  five  or 
six  days,  and  Mr.  Kelsey  had  come  twice  from  Salis- 
bury. 

Jas.  Macaulay,  Esq.  seconded  the  motion.  He 
could  confirm  the  statement  as  to  the  labour  and 
diligence  of  the  auditon,  to  whom  the  shareholders 
were  much  indebted. 

The  resolution  was  carried  unanimously. 

N.  M'Cann,  Esq.  proposed  a  vote  of  thanks  to 
the  directora  for  their  services.  As  their  medical 
officer  he  had  observed  the  diligence  and  industry 
with  which  they  discharged  their  duties,  and  the 
great  prudence  and  caution  they  exhibited  in  the 
acceptance  of  lives.  He  bad,  indeed,  given  the  best 
proof  of  his  own  confidence  in  the  manner  in  which 
the  business  was  conducted  and  the  prospects  of  the 
Sodety  by  not  only  taking  shares  for  himself  bnt 
doing  so  tor  all  his  children,  and  recommending  it 
to  alt  his  friends.    (Hear,  hear.) 

James  Hcttom,  Esq.  seconded  the  motion.  As 
auditor,  he  was  enabled  to  bear  his  testimony  to  the 
excellent  management  of  the  Sodety.  It  was  in  all 
respects  a  sound  and  substantial  institution. 

The  resolution  was  put  and  carried  unanimously. 

The  Chairman,  on  behalf  of  his  brother  Di- 
rectors, assured  them  that  no  efibrts  would  be  want- 
ii»  on  the  part  of  the  Board  to  promote  the  interests 
ofthe  Society  by  prudent  caution,  but  it  was  for  the 
members  and  tne  public  to  send  the  basiness  on 
which  the  Board  most  exercise  its  judgment. 

B.  CHANnLBR,  Jan.  Esq.  moved  a  vote  of  thanks 
to  the  auditon  for  their  services.  They  were  the 
officera  appointed  by  the  shareholden  to  see  tliat  the 
accounts  were  properly  kept,  tai  they  had  per- 
formed their  dafy  with  diligence. 

Robert  Youno,  Esq.  seconded  the  motion^  wlucfa 
was  carried  nnanimoasly. 

T.  Cb  AKDUB,  JSaq.  proposed  a  vote  of  thadtl  to 
their  medical  officer,  Mr.  M'Cann. 


Henry  Pauu,,  Esq.  seconded  it.  They 
much  indebted  to  their  medlosi  officer  for  oie  care 
with  which  he  investigated  the  varieos  cases  sob- 
mitted  to  him,  and  the  proof  of  his  sound  judgment 
was  in^  the  fiict  that  they  had  not  lost  a  sin^  lifig 
during  the  rear. 

F.  6.  P.  Nbison,  Esq.  proposed  a  vote  of  tiiaiika 
to  the  Chairman.    The  Society  was  fbrtonate  fai 
having  at  the  head  of  it  a  gentleman  of  ao  maeh 
experience  in  business,  and  who  had  mode  a  ataiy 
of  the  prindples  ci  assurance.    For  some  rean  m 
had  beoi  in  frequent  communication  yn&  Tar,  Ce% 
and  he  could  state  that  his  views  were  sound,  and  i 
rarely  happened  that  he  (Mr.  Ndson)  had  occaaioa 
to  diner  from  him  in  opinion.    His  other  qualities 
for  the  office  were  as  well  known  to  them  as  to  iim, 
bat  of  this  one  he  was  peihapa  a  batto'Ji^ge  than 
they,  and  tiierefore  he  was  desirous  of  statin;  it  to 
them.    While  on  his  legs,  he  would  take  tiiis  0|ipor- 
tnnity  of  expressing  his  approval  of  ib.  Shepoind'a 
suggestion  for  more  extensive  advettini^    Eq>e- 
rience  had  satisfied  him  that  it  was  A»  OMSt  pro. 
fitable  coarse,  ultimately  if  not  immediately,  ntt  m 
sodety  csa  pursue;  and  that  even  1002.  flraascK- 
pended  would  produce  a  thousand.  Then  was  a  very 
mistaken  notion  abroad,  that  the  older  and  tiAm 
offices  were  better  to  aaaure  with  than  ihe  yooiwa 
offices.  Itisnotso.  Onthecontrary,  sUexpeneoceMS 
proved  that,  after  a  certain  period,  the  bonuses  in  aa 
office  decline  until  they  come  back  to  nothings — Hi* 
reason  being,  that  when  the  camtal  becomes  very  great 
it  cannot  be  profitably  invested ;  therefore  maca  nos« 
is  to  be  gained  by  assuring  in  a  floBrishing  yoang 
office  than  in  an  old  one.    This  Society  was  eslB> 
blished  on  a  sound  basis,  and  was  well  coodooted, 
with  prudence  and  eoonomy.  oombined  with  a  know- 
ledge of  the  business  of  assurance,  to  which  its  early 
success  is  due.  and  which  he  had  no  doubt  would 
make  it  in  no  long  time  one  of  the  moat  exunive 
and  influential  assurance  offices  in  Europe. 

H.  Paitll,  Esq.  seconded  the  motion,  and  begged 
to  bear  his  testimony  not  only  to  the  effidency  and 
diligence  of  their  Chairman,  out  to  his  urinnity  and 
kindness,  which  had  preserved  unbrokoi  hamway  at 
the  Board,  and  enabled  it  to  conduct  the  bunneas  at 
the  Sodety  with  unanimity,  and  therefore  with  effi- 
dency. 

E.  W.  Cox,  Esq.  in  returning  tlianks,  sud  thst 
certainly  he  did  feel  for  the  Sodety  the  interest  at  a 
parent  The  plan  of  it  was  altogether  his  own.  It 
was  no  mere  visi<marT  project,  but  a  pndical  design 
to  supply  what  he  bad  found,  in  his  experience  of  nbff 
profession,  to  be  an  existing  want,  sod  therefore  it 
was  that  it  had  succeeded  even  beyond  his  moot 
sanguine  expectations.  Bnt  the  baatling  was  as  yet 
a  child,  though  a  very  promising  one,  md  if  mej^ 
would  have  it  grow  to  oe  a  giant,  at  he  hoped  tt 
would,  they  must  be  good  nunes,  and  send  op 
plenty  of  food.  He  hoped  every  succeeding  year 
to  be  enabled  to  congratulate  them  more  and  Boors 
upon  his  astonishing  growth.  (Mr.  Gxorob. — For 
the  next  Exhibition.)  If  this  first  year  is  an  omsa 
for  the  futore,  he  will  be  all  they  could  desire,  bat 
that  would  miinly  depend  upon  their  owii  eiertians. 

The  meeting  men  separated. 


THE  SOLICITORS'  INSURANCE  SOCIETY. 

The  fifth  annual  general  meeting  of  this  society 
was  held  at  the  Gray  s-inn  Cofiee  House,  on  Satnr- 
day,  the  31st  of  May.  Mr.  Morris  was  voted  into 
the  chur. 

The  secretary  having  rend  the  advertisement  con- 
vening the  meeting,  and  the  circular,  and  also  the 
minutes  of  the  last  general  meeting,  and  these 
having  been  confirmed,  ne  proceeded  to  read  the  fol- 
lowing 

KEPOBT. 

"The  direeton  of  the  Solidtors'  and  General  Uk 
Assurance  Sodety  have  much  gratification  in  report- 
ing that  the  numoer  of  polides  effected  daring  tfaft 
past  year  has  exceeded  the  number  effected  in  any 
preceding  year  of  ihe  aodety's  existenee. 

"  It  wul  be  seen  on  reference  to  thdr  last  repoTt, 
that  in  the  year  ending  the  31st  of  Mat,  1850,  202 
polides,  covering  assurances  to  the  extent  of  84,8981. 
producing  annual  premiums  amounting  to  2,69U. 
had  been  efiected,  and  that  three  annuities  had  bein 
purchased  of  the  sodety  of  the  value  of  87U. ;  baV 
pleasing  as  the  results  of  that  year's  business  proved, 
they  are  enabled  to  give  a  still  more  sstisfocUny  re- 
port of  this  year's  operations. 

"  In  the  year  ending  this  day,  227  policies,  aasuing 
1 10,3692.  and  producing  an  addition  of  3,5692.  to  tbs 
income  of  the  sodety  have  been  effected,  and  foor 
annuities  of  the  value  of  1,3752.  have  been  granted. 

"  It  is  also  satis&ctory  to  be  enabled  to  oongrata- 
lato  the  shareholden  on  the  foots  that  the  number  of 
deaths  whioh  have  h^tpeoed  daring  the  past  twelve- 
months has,  aa  in  fotmar  ysan,  bean  oonaideimhtr 
less  than  tiiat  resaltiiM[  finm  the  ratio  of  mortality 
on  which  the  taUss  or  the  sociaty  have  besa.  eoii- 
stmcted,  and  that  tha  arente  amonnt  payaUs  aado^ 
the  policies  whidi  hsM  become  daims  has  i 
bean  less  ttau  tht  anHge  «<  Aa 
istenoe. 
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"  The  claims  dnring  the  T^ear  bare  arisen  on  eight ' 
polidee,  assarioc  3,2mM.  gifinf  406/.  aa  the  avenge 
of  e«c^,  while  t£«  avetsge  aBiount  aasnred  by  exi^ 
iac  policies  is  465/. 

^'  Since  the  eommenceiDeiit  of  the  soeietjr  1,034 
poHciM  bATe  been  iasned,  which  ooTered  aasnraneee 
to  tlie  extent  of  500,261/.  the  yeariy  premiams  on 
tfliich  would  have  amounted  to  15,743/.  had  all  the 
pdicies  remained  in  force;  of  these,  howerer,  17 
MTe  become  claims,  and  149  have  lapsed,  therefore, 
aa  tiie  daims  amonoted  to  5,698/.  the  lapsed  poli- 
cies to  90,214/.  and  &b  annsal  premlnms  to  2,607/. 
it  foUows  that  868  jpolides,  covering  assurances  to 
tlie  amount  of  404,349/.  and  producing  an  annuid 
income  of  13,136/.  now  remain  in  fDrce,  and  that  the 
rnnage  amount  of  these  policies  is  465/.  From  the 
same  period,  the  society  hiss  gisnted  12  annuities  of 
ihe  Tsloe  of  3,805/. 

"  The  amount  received  by  the  Society  on  the  166 
policies  before  referred  to  as  not  now  in  force,  is 
4.107/.  which,  if  contiaeted  with  the  amount  of 
daims,  shews  that  the  premiams  paid  in  respect 
of  those  policies  is  about  72  per  cent,  of  the  sum 
aasqred  under  all  the  policies  on  which  claims  have 
•risen. 

"  Since  tlie  last  annual  meetinc  of  the  proprietors, 
a  vacancy  had  occurred  in  the  board,  by  the  raigna- 
tion  of  Mr.  Coz,  which  the  directors  have  not  filled 
up  pro  tempore,  as  they  are  empowered  to  do  xmder 
the  46th  clause  of  the  aodetv  s  deed  of  settlement, 
but  have  left  the  choice  of  a  oiiector  entirely  to  the 
jadnnent  of  the  proprietaij." 

TheCHAiRUAN  tuen  said,  it  now  became  his  duty 
to  report  to  the  meeting,  that  from  the  date  of  the 
Ja«t  general  meeting  there  had  been  fifty-two  regiUar 
boaras  and  two  special  boards,  and  the  number  of 
sittendancee  of  diiectors  had  been  436,  and  having 
an  avnage  attendance  at  each  board  of  eight  direc- 
tors. He  would  now  move  that  the  report  just  read 
.be  received  and  adopted;  and  in  doing  so  he  felt  it 
was  quite  unnecessary  for  him  to  occupy  the  time  of 
the  meeting  with  any  observations  in  support  of  the 
motion.  The  report  itself  would  be  found  to  exhibit 
the  state  of  the  a&irs  of  the  society,  shewing  a 
gradual  progress,  which  was  both  satisfactory  and 
encouraging.  It  mutt  not  be  overlooked  that 
&ere  had  been  of  late  a  moat  extraonlinary 
degree  of  competition  in  the  business  of  life  assur- 
ance ;  a  competition  arising  not  only  from  the  in- 
crease of  new  offices  which  had  of  late  been  called 
into  existence,  but  from  the  very  large  reduction  in 
the  rates  of  premium  which  had  been  adopted  by 
many  of  the  old  and  long-established  offices.  When 
tiiese  matters  were  taken  into  consideration,  the  fact 
tbat  this  Society  had,  daring  the  past  year,  effected 
more  policies  than  overbad  been  effected  in  any  pte- 
coding  year  since  its  establishment  was  a  highly 
satismctory  feature  in  its  history.  An  opinion  was 
entertained  by  some,  that,  from  the  nature  of  the 
constituency  of  this  Society,  consisting  as  it  did  of  i 
upwards  of  370  members  of  the  legal  profession —  I 
that  if  every  shareholder  had  exerted  himself  to  the  I 
utmost  in  bringing  in  policies  to  the  office,  it  might,  { 
perhaps,  have  been  reasonably  expected  that  it  would  , 
Dave  been  able  to  have  done  a  larger  amount  of 
business  than  even  that  which  they  had  done ;  but  it 
must  be  taken  into  account  also  what  were  the 
number  of  its  years  of  existence.  It  was  possible 
that  manjr  of  the  members  of  the  Profession  were 
less  sanguine  than  the  shareholders  of  this  Society 
Iiad  been ,  from  a  confident  sad  poaitire  assurance  of 
the  success ;  and  perha^  that  want  of  confidence  had 
deterred  many  from  nsmg  thebr  inflaence  with  their 
dients  to  enable  them  to  bring  business,  considering 
it  so  young  an  office.  If  that  notion  had  existed  in 
times  past,  and  operated  against  the  society,  it  was 

J[aite  impossible  that  it  should  continue  to  do  so ; 
or  surely,  with  assets  now  of  between  40,000/.  and 
50,000/.  and  policies  in  existence  to  the  number  of 
868,  yielding  an  annual  income  of  13,000/.  and  up- 
waids,  no  one  could  for  a  moment  hesitate  about 
using  his  utmost  influence,  whatever  it  might  be,  to 
indoee  persons  to  take  tiieir  business  to  the  office. 
In  conclusion,  he  said  he  should  be  very  much  sur- 
prised indeed,  when  the  period  arrived  for  the  distri- 
outioa  of  the  profit,  if  they  did  not  find  in  theur 
podcets  the  best  possible  evidence  of  the  sooeeas  of 
the  Society. 

Mr.  Bkockman  (of  Folkestone)  seconded  the 
motion,  which  was  put  and  carried  unanimonsly. 

The  retiring  directors,  Mr.  Samuel  Edward  Donne, 
Hr.  Joseph  Noakes  Mourilyan,  Mr.  James  Alleyn 
Meynard,  and  Mr.  John  Thomas  Churdi,  were  then 
fe-elected. 

Mr.  MocRiLTAN,  in  returning  thanks  for  the 
bononr,  on  behalf  of  himself  and  the  other  directors, 
assured  the  meeting  tbat  the  best  exertions  of  himself 
aad  his  colleagues  would  be  at  all  times  used  in  for- 
warding the  interests  of  the  society.  He  reminded 
the  shareholders  then  preeeat,  and  especially  he 
'Wished  the  country  members  to  know,  tbat  the 
labours  of  the  directors  might  have  been  very  easy 
if  there  had  been  a  corresponding  amount  of  exer- 
tion on  the  part  of  the  shareholders.  If  the  direc- 
tors had  anything  to  complain  of,  it  was  want  of 
business ;  and  if  the  sfaarehold^s  would  give  it  to 


them,  they  would  with  great  pleasure  do  it  according 
to  the  utmost  of  their  ability,  and  with  regard  to  the 
best  interests  of  the  society.  The  fbcts  stated  in  the 
report  ware  worthy  of  notice,  and  he  would  venture 
to  state  that  300  of  the  378  shareholders  were  soli- 
citcrs.  They  all  know,  as  proiessional  men,  the 
influence  of  solicitors  amongst  thier  clients,  and  it 
must  be  obvious  to  every  body,  that  if  one  policy 
alone  were  sent  annually  to  the  society  by  each  of 
its  members,  the  numben  must  be  very  much  greater. 
It  could  not,  therefmc^  be  too  often  impressed  upon 
the  minds  of  the  diaieholders,  particularly  those  in 
the  country,  that  ji  they  would  bat  exert  themselves 
to  a  very  slight  degree,  this  office  must  very  soon  be 
placed  in  a  very  enviMle  poution. 

Mr.  Brockman  moved)  and  Mr.  KxieBLET 
seconded,  that  Mr.  Thomas  Loughborough  be 
elected  a  director  in  the  place  of  Mr.  Cox,  who  bad 
retired  from  the  direction.    The  motion  was  canned. 

Mr.  LouoHBOooH,  in  returning  thanks  for  the 
honoor  conferred  upon  him,  observed  that  the 
Society  had  had  great  difficulties  to  contend  with  in 
past  years,  but  he  thought  they  might  take  credit  for 
the  position  it  now  assumed,  andthe  &voarable  con- 
dition in  wiaiii  their  funds  and  assets  presented 
themselves  to  the  proprietors.  In  addition  to  the 
difficulty  which  every  young  Sodety  must  expect,  it 
was  well  known  that  beyond  a  certsin  point  a  soli- 
ctor could  not  (M-ess  his  client ;  be  might  mention 
the  nameoftheoffibe,  and  suggest  the  effecting  a  policy 
in  it,  but  tbat  wu  all,  which,  in  many  oases,  he  could 
do.  He  believed  the  Sodety  had  now  attained  that 
position  as  to  which  every  one  might  say  it  was  a 
Sodety  that  was  really  carrying  out  all  the  purposes 
to  which  it  could  be  applied,  uid  that  it  anoroed  a 
fiill  and  substantial  assurance  that  it  would  yield 
profits  equal  to  those  to  be  obtained  in  any  other 
office.  He  assured  the  meeting  that  he  should  pro- 
ceed to  a  performance  of  the  duties  of  the  office  in 
which  he  had  now  been  placed  with  a  full  sense  of 
the  importaace  of  those  duties,  in  seeing  that  the 
business  wboi  brou|^t  to  the  directors  was  done 
effidentiy,  and  to  thdr  satisbction,  so  as  to  secure 
the  best  mterests  of  the  Society.  It  remained  but 
for  tbe  members  of  the  Sodety  to  exert  themselves 
amongst  their  clients,  because,  than  solidtors,  there 
was  no  class  of  men  to  whom  life  assurance 
presented  itself  on  more  frequent  occasions,  or 
who  had  so  frequentiy  to  consider  the  risks  and 
chances  which  attach  to  the  various  modes  in  which 
life  assurance  was  brought  to  bear.  Having,  there- 
fbtefore,  this  body  of  men  so  peculiarly  drcum- 
stanced,  it  was  only  for  them  to  exeit  themselves  to 
send  polides  to  the  office,  and  he  was  quite  sure  that 
those  gemtlemen  who  had  so  kindly  encoorsged  the 
Sodety  in  its  early  career  would  ever  be  found  ready 
to  continue  their  support,  in  the  full  assurance  that 
they  would  obtain  an  ample  reward,  as  their  podcets 
would  shew. 

Messrs.  W.  Sciope  Ayrton,  John  Jackson  Blandy, 
Montague  Goaset,  Robert  William  Hand,  and 
Richard  Nation,  were  then  re-elected  aaditors. 

Mr.  Mayjtabo  then  moved  "  that  the  sum  of 
ten  guineas  be  paid  to  each  auditor  for  his  attend- 
ance dm^ng  the  past  year,  in  addition  to  their  tra- 
velling expenses ;  and  that  tbe  best  thanks  of  the 
Society  be  presented  to  them  for  tbeir  services." 
He  could  not  move  that  resolution  without  bearing 
on  behalf  of  the  directors — and  it  was  extremely 
gratifying  to  him  to  be  the  medium  of  such  a  com- 
munication to  the  meeting — the  testimony,  on  the 
part  of  the  directors,  to  the  zealous,  consdentioos,  and 
effective  labours  of  those  gentlemen,  and  tbe  obliga- 
tion the  Sodety  was  under  to  them  for  their  great 
services.  It  was  the  opinion  of  the  directors,  and 
he  believed  all  tbe  members  of  the  Sodety  who  had 
the  honour  of  acquaintance  with  the  auditors  would 
join  in  tbat  opinion,  tbat  tbe  gentlemen  who  served 
in  that  capa^r  were  most  entirely  worthy  of  their 
confidence.  Tueir  seal  was  most  unquestionable; 
and  it  wouM  duly  appear  so,  when  he  stated  that  on 
the  last  occasion  they  were  employed  during  a  period 
of  three  days  a  large  number  of  hours,  between  ten 
and  six  on  each  day,  in  investigating  with  tbe  utmost 
and  most  searcluog  scrutiny  t£e  accounts  of  the  So- 
ciety. The  directors  were  most  deeply  indebted  to 
tiiem  for  that  scrutiny  j  and  when  it  was  considered 
that  they  were — if  he  might  use  the  figure — the 
tdescope  through  which  the  Sodety  must  look  at 
the  affairs  as  conducted  by  tbe  directors,  they  would 
feel  the  importance  of  the  service  rendered,  and  how 
mudi  the  Sodety  was  indebted  to  them  for  the 
manner  of  its  performance. 

Mr.  DoMNE  seconded  the  motion,  and  it  was  then 
carried  unanimonsly. 

Mr.  RDOAI.L  then  moved  "  That  the  sum  of  500/. 
be  presented  to  the  directors  for  their  services 
during  the  past  year."  He  felt  this  was  a  very  in- 
adequate sum  to  py  to  tbe  directors ;  bat  he  trusted 
that,  as  the  affairs  of  the  company  became  more 
extended,  a  more  liberal  allowance  would  be  made. 
The  Sodety  were  much  indebted  to  the  diredors  for 
the  very  prosperous  and  thriving  position  in  which 
tbeir  office  was  placed. 

Mr.  JoKN  Thoupsch,  in  seconding  the  motion, 
said  he  was  gUd  to  see  tbat  the  remuneration  tbat 


was  pud  to  tbe  directors  last  yegi  had  not  been 
thrown  away — if  he  might  use  the  expression — be- 
cause be  concdved  tbat  during  tbe  past  year  the 
Sodety  had  made  great  and  soUd  progress.  He  felt 
that  the  Society  was  now,  as  it  were,  on  a  rock:  tbat 
it  had  gained  ground  in  public  estimation ;  and  now 
was  an  existing  sodety  whose  credit  no  institution  in 
tbe  metropolis  could  impeach:  and  the  balaaee-sheet 
which  went  forth  to  the  vrorld  was  a  test  not  only  of 
good  management  but  of  the  responsibility  of  all 
tiioee  who  mvoured  tbe  Sodety  with  their  insurances. 
Upon  that  feeling  he,  last  year,  bad  doubled  tbe 
amount  of  interest  be  had  in  the  Sodety,  and  he 
believed  so  bad  a  great  number  of  other  membeiB. 
He  folt  confidence  in  the  directors  of  the  Society, 
and  particularly  from  tbe  attention  which  they  paid 
to  certain  delicate  matters  connected  with  the  Society 
which  had  come  before  them  last  year,  and  whicn 
had  been  very  ably  managed  without  any  public  ra- 
proach,  and  without  bringing  private  grievances  be- 
fore the  public ;  and  the  unanimity  which  pervaded 
their  pooeedinga  convinced  him  that  the  directioB 
was  m  the  most  able  hands.  He  had  frequently 
been  at  the  offices  of  the  Sodety  and  had  always 
found  some  one  at  his  post  superintending  the  la- 
bours of  those  who  had  tbe  underworidog  <rf  the  es- 
tablishment. In  every  respect  tbe  Society  had  rea- 
son to  congratulate  itself  on  ite  position,  and  he  felt 
oonftdeat  that  no  other  society  oonneeted  witli  the 
legal  profession— though  they  might  aisame  to  put 
forth  more  flourishing  advertisements  than  mis 
Sodety— could  be  in  a  better  position,  taking  into 
oooaideration  the  subscribed  capital,  the  saaQ 
amount  they  had  paid,  and  the  interest  which  (faef 
annually  received,  and  the  almost  certainty  of  rea- 
lising a  large  addition  when  the  division  of  profits 
took  pUce  in  1853 — sometiiing  on  which  they  might 
congratulate  themselves.  To  whom,  then,  was 
owing  the  prosperous  condition  of  the  Sodety  at  the 
present  moment  but  the  directors  ?  Bdieviog  it 
to  be  the  result  of  their  exertions,  he  had  great 
pleasore  in  seconding  the  resolution. 

The  motion  was  then  pat  aad  caiiied  unani- 
mously. 

Mr.  Elioart  then  moved  "tbat  the  best  thanks 
be  given  to  the  directors  for  their  able  and  judidoas 
management  of  the  affairs  of  tbe  society."  He  was 
one  of  those  who,  though  he  acknowledged  the  use 
of  the  telescope,  liked  to  look  at  things  with  his  own 
eyes :  he  bad  looked  into  tbe  affinrs  of  tiiis  sodety, 
and  was  much  gratified  in  finding  so  steady  an  in- 
creaae  in  the  recdpts  over  the  ezpendUnre  of  the 
sodety. 

Mr.  WuxiAMS  seconded  the  resolntion,  whidi 
was  put  by  the  chauman  and  carried  unanimonsly. 

Mr.  Commissioner  FovBLANaua  said, — I  am 
deputed  by  my  brother  directors  to  return  thanks  to 
you  for  the  honour  you  have  done  us,  and  we  are 
most  anxious  to  assure  you  tbat  there  will  be  no 
relaxation  in  the  efforts  by  which  we  hope  we  have 
deserved,  and  in  fhture  will  endeavour  to  deserve, 
your  confidence.  Yon  will  have  learned  from  tbe 
report  that  there  has  been  a  very  steady  attendance 
of  the  directors :  of  twelve,  the  average  attendance 
has  been  eight;  and  I  can  assure  you  it  is  not  merely 
a  nominal  attendance  bat  that  every  director  pre- 
sent at  the  board  does  most  diligently  apply  bis  mind 
to  the  business  before  him.  You  will  perceive  the 
fruit  of  that  in  the  result  of  the  very  small  number 
of  polides  tbat  have  become  claims ;  and  I  can  as- 
sure you  tiiat  when  we  look  back  to  the  drcum- 
stances  of  those  few  polides,  we  find  nothing  to 
reproach  ourselves  with,  in  having  admitted  tnose 
lives.  They  were  admitted  after  careful  scrutiny, 
first  by  the  medical  officer,  and  then  by  the  board 
itself,  and  we  do  not  find  that  we  have  made  may 
slip.  I  cannot  mention  the  medical  oflioen  witbont 
also  stating  that  the  Society,  in  my  opinion,  it  much 
indei^ed  to  them  for  their  ^ood  care,  and  their  gnsat 
skill,  and  the  mode  in  which  they  have  assisted  at 
in  the  business,  tbe  consequences  of  which  are 
abundantly  evident.  I  say,  if  there  is  any  fault — fot 
I  will  not  say  over-caution  is  a  fault  in  a  young 
office — I  desire  most  particularly  we  may  acquire  the 
characterofbdng  exceedingly  careful,  and  exceedingly 
cautions,  andratherforegoing  something  of  immediate 
profit  than  incurring  ultimate  risk.  (Hear,  hear.)  The 
next  branch  of  conduct  which  the  directors  have 
been  very  narticnlarly  careful  noon,  is  the  mode  of 
investing  their  funds.  I  have  uie  satisfaction  to  taj 
there  has  never  been  a  single  loss  upon  any  loan; 
that  there  has  only  been  one  single  case  in  which 
any  difficulty  has  been  found,  and  that  the  interest 
of  all  loans  has  been  most  carefully  paid.  When 
we,  therefore,  take  the  utmost  care  that  we  draw  to 
our  office  as  much  business  as  can  be  safely  trans- 
acted, and  that  we  lay  out  our  funds  as  carefully  as 
the  Board,  in  tbe  exercise  of  their  best  discretion 
can  (in  which,  by  the  bye,  I  will  observe,  they  are 
very  ably  seconded  by  the  solidtor  of  tbe  Sodety, 
who  very  earefully  examines  all  titles), — when  yOu 
have  done  this,  I  uink  you  will  find  that  the  direc- 
tors have  amply  performed  the  duty  which  you  have 
cast  upon  them.  I  thank  you  for  the  past  vote,  and 
I  antidpate  that  it  is  not  tbe  last  which  I  shall  have 
tbe  honour  of  receiving  from  yon,  for  I  am  coi(<. 
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finced,  with  the  aMuttnee  of  flie  ihairiHiIden,  if 
they  win  exert  thenuelTc*  to  obtain  bnaneM,  and  we 
will  exert  onnelTea  to  keep  i^  we  diall  have  a  Tery 
lane  aeoeanon  of  lafe  bujneaa,— lafe.  perpetoal, 
ana  honoonble  bnsineas  to  the  Society. 

The  Cbaikmax.— That  tenninata  the  bnanen  of 
Aeday. 

Mr.  Williams  mo*ed  "That  the  thanks  of  the 
neetinc  be  preaented  to  their  excellent  aecietaty, 
fb.  Gin,"  who.  on  all  occasions,  had  been  fonnd 
moat  xeaknu  and  anxious  to  forward  the  intowts  of 
the  office. 

Mr.  Bbockman  seconded  the  reaohtion,  whidi 
was  nnanimoosly  carried. 

Mr.  Gill  returned  Oanks,  and  assured  the 
meeliiif  that  no  exertion  on  his  part  would  be 
wanliiif  to  increase  the  bnsmeaa  of  we  office. 

Mr.  MuRKAT  mored  a  vote  of  thanks  to  the 
Chainnan,  which,  having  been  seconded  by  Mr. 
Williams,  was  pot  and  carried  ;  and 

The  Chairmaii  having  returned  thanks,  the 
meeting  separated.    

LAW  STUDENTS'  DEBATING  BOCTETT. 

aoBanoNs  ro>  discussion. 

Ttt^day,  Jmu  10, 1851. 

51.  A.  and  B.  are  owners  of  adjoining  land.  On 
&e  same  day  that  A.  commenced  building  on  his 
land,  B.  began  to  work  a  mine  nnder  his  land,  but 
vrithont  encroaching  on  the  soil  of  A.  From  the 
wmioDg  of  B.'s  mine  the  foundation  of  A.'s  build- 
ing aye  way.  Is  B.  liable  to  A.  for  ^  damage 
sustanied  ?    Oodd  r.  Holmt,  1  Ad.  &  EU.  493. 

XLni.  Would  it  be  politic  to  apply  the  rarplns 
rerenae  of  the  country  in  reduction  oi  the  national 
debt  in  preference  to  reduction  of  taxation  ? 


[No.  427. 


its  title.  It  b,  in  ftet,  a  eoUection  of  the  annual 
indices  to  the  statntea  during  the  period  named, 
thrown  together  in  their  dphabetieal  order,  omit- 
ting such  as  have  bean  repealed.  It  irill  save  the 
trouUe  of  so  Burnjr  searehaaof  tiwaqptnteindieac. 


A>«<«,J.aad 
■d  dm 


Ta^.    Sols.  Hot- 
Sok.  Abbotts^ 


THE    QAZETTES. 

Sartnqrtf. 

ScxMt,  Jwm  t. 

Oouss.  Hanr,  draper,  Kmhsjiiin,  Jime  a  sad  Jolr 
SI.  at  twalve.  Krauii^iam.    Off.  il  Tafaw.    8r'     "' 
tanm  sad  Oo.  Bimiiicfaam.    Patitioa,  IUt  SI 

KufLiT,  Whluv,  bnild«,  Bristol.  Jnae  14  ud 
■t  devao,  BiktoL    Off.  h.  Hntton.    ~ 
I«MS,BrittaL    Petition,  Xny  SO. 

niiTSTi  Tima  tliiibi Imil.  nmimil.Tniil.  Tiiiiii 

16  and  Jnly  8.  at  one.  Haainalull  at.  Off.  ai.  Edwarda. 
Bob.  J.  and  W.  lUjmM,  KtSOaMn-ioti,  Fatitioo, 
Kay  30. 

Joimiosa,  Dathi,  Inakaeper,  Xanehaster,  Jnae  17  and 
July  S,  at  twelre.  Kaacheater.  Off.  m.  Fraaer.  Sola. 
tUmn.  Whitwortt.  If  anch«nt«r.    FatitioB,  May  M. 

KioaoLaoT,  Xninm,  tailor,  ToA,  Jona  tl  and  Jidy  17, 
at  dcvan,  Iieads.  Off.aa.naeBUD.  Bola.Haaii,t«i 
and  Baila  and  Clarke,  Leeds.    Fetilion,  lUy  SI. 

Pauloio,  Bicsud  Ciiius,  railway  eoBtraetor,  Of«at 
Perey-it.  FentonviDe,  June  14,  at  elevaa,  Jnly  IS, 
at  one,  Baainfliall-at.  Off.  aa.  NVdioIaon.  Sols.  Ifav- 
bon  and  Bvaai,  Dooton'-oonmona  ;  and  Kaaars.  link- 
later.  Chailotte-mr,  KanaionJionae.    Petition.  May  S>. 

Farraa,  Bswaxd,  fioenaed  TJotoallar,  Threadneedb.at. 
aty,  Jma  U,  at  half-paat  one,  July  16,  at  twdre, 
Baain(hall.at.  Off.  aa.  Graliaffl.  SoL  Pidloek.  Eaaex- 
at.  Strand.  Petition,  lln  3. 
Oao 


NOTICES  OF  NEW  LAW  BOOKS. 

The  Speech  </  John  Hope  Shaw,  S$q.  SoHeilor, 

of  Leedi,  at  the  meetinf  of  the  SoUeUor*  of 

rbrhehire,  on  the  RegittratUtn  of  Amtraneee 

BUI.    London. 

Briff  Remarkt  on  a  General  Segiiiry  <tf  Deed*. 

By  RoBBBT  Jambs  Gainspord.  London. 
Mr.  Sba-w's  Tcry  able  and  daborate  speech  con- 
tains  all  the  objections  to  a  general  registry  of  deeds, 
stated  in  the  most  convincing  form,  as  the  remits  of 
positive  experience  in  a  connty  in  which  a  local  re- 
pstration  has  been  long  established.  The  resolu- 
tions founded  upon  this  speech  have  been  published 
here,  and  doubtless  have  reoeived  from  oar  readers 
the  attention  due  to  their  importance.  This  speech, 
which  is  still  more  explanatory,  will  be  no  less  in- 
teresting to  them. 

At  that  meeting  there  was  one  dissentient  only, 
Mr.  Gainsford,  who  has  pnblished  the  pamphlet 
before  us,  to  vindicate  his  conduct  and  assert  the 
reasons  of  his  dissent. 

Mr.  Shaw's  speech  admits  the  advantages  of 
registration ,  on  two  conditions :  that  it  shall  be  local, 
and  that  it  shall  be  simple  in  its  plan.  This  is  an 
important  testimony,  as  proceeding  firom  positive 
experience.  If  those  who  practise  where  a  roister 
exists  say  that  they  do  not  find  in  it,  in  fact,  the 
evils  which  registration  is  «ii^o«e<f  to  produce  by 
those  who  have  had  no  experience  of  it,  the  con- 
clusion is,  that  the  fears  are  not  well  founded — at 
least  the  actual  experiment  will  be  held  to  outweigh 
merely  conjectural  alarms.  Mr.  Shaw  sees  dearly 
what  are  the  fanlu  of  the  existing  system,  what  the 
amendments  that  should  be  msde  in  it,  and  what  are 
the  yet  greater  defects  of  the  scheme,  if  it  can  be  so 
called,  now  before  Parliament.  He  is  not  for 
abolishing  the  partial  registration  already  possessed, 
and  which  has  its  uses,  but  for  improving  it,  so  that 
it  might  effect  its  objects  more  perfectly.  Mr. 
Shaw's  plan  is'  that  of  a  county  registration  by 
memorial,  instead  of  by  the  deposit  of  the  deed 
itself,  and  any  suggestion  of  his  upon  a  subject  to 
which  he  has  given  so  much  attention  is  entitled  to 
great  weight. 

Mr.  Gainsford,  however,  seems  to  prefier  a 
general  to  a  local  registry,  although  he  does  not 
appear  to  us  to  shew  any  sufficient  reason  for  his 
preference. 

Both  of  these  pamphlets,  as  proceeding  from  ex- 
perienced practitioners  in  a  register  connty,  are  of 
peculiar  interest  and  value,  for,  although  broadly 
differingin  their  views  as  to  the  manner  of  effecting 
registration,  both  agree  that  registration  of  some 
sort  is  desirable.        

An  Index  to  the  Unrepealed  Statuiei  eonneeted 
with  the  Admmitiration  of  the  Law  in  England 
and  Wain,  from  1  FVm.  4  to  the  elote  of  the 
Seetion  qf  1850.  By  Thomas  G.  Abchbb, 
Solicitor.     London  :  Butterworths. 

A  LABORI0178  work,  whose  utility  is  apparent  from 


Qrumiuiin.  aunm  Qmotam,  hotse  dader,  Baton- 
mewa,  West  Fimlieo,  June  11,  at  one,  July  M,  atderan, 
BaahnhaU-at.  Off.  aa.  Graham.  Sola,  tee  and  Pern- 
berton,  lineofat'a-ion-lalda.    Petition,  Iby  SS. 

SLxm,  Thomas,  eotton  spinner,  Cheetham,  IiaaeaaUre, 
Jane  17  and  Ju^  8,  at  twelve,  Haaeheater.  Off.  aa. 
Fraser.  SoL  Hardman,  Haneheater.  Petition,  Hay  S4. 

Tnomsov,  Bajr/utn,  woollen  drner.  Deiby,  Jnae  87 
and  July  11.  at  tan,  Nottintham.  Off.  aa.  BiUeaton. 
Sola.  Pickering  and  Oambio,  Dnby.    Petition.  Kay  SS. 

WxBB,  OaoBoa  Jovss,  ooal  merohaat,  UaaeDy,  Car- 
marthenabire,  Jmie  14  and  Jnly  16,  at  eleven,  Briatd. 
Off.  aa.  Hntton.  Sols.  Meaan.  linUater,  Kanaion- 
■■onae,City;  and  Abbot  and  Locaa,  BriatoL  Fetitian, 
Hay  18. 

OoKtfa,  Jiuw  «. 

Black,  Hobatxo,  laoe  mannfartnrer,  Kottingliam,  Joaa 
S7  and  July  11,  at  ten,  ITottingham.  Com.  Balcqy. 
Off.  aa.  Bitdeaton.  SoU.  Freeth.  Bawaon.  and  Browne, 
Wottinaiiam  ;   and  Hodgaon,  BirminiJiam.     PelitiOD, 

BvBir,  An>BXW,  taikir,  27,  8«skTai»«t.  Fieeadilly.andS, 
CanGne-plaee,  Faneraa-vale,  Jnne  IS  and  Jnly  18,  at 
one,  Baainghall^t.  Com.  Fane.  Off.  aa.  Wbitniwe. 
Sola,  inner  and  Horn,  King  WIOianHt.  Lcmdon-bridce. 
Petition,  Kay  «. 

OnnrxAMH,  Jota,  draper  and  tea  dealer,  Badcliffe. 
bridge,  leaeaaUre,  Jnne  S3  and  Jnly  l4,  at  twelve, 
Uanoheater.  Off.  aa.  Pott.  Sola.  Sale,  Worthington; 
and  Shipman,  Kanoheater.    Petition,  Hay  30. 

Hnrxa.  Jomr,  srooer,  Warwick.  Jnne  17  and  July  8,  U 
twelve,  Birmfngliaiii.  Com.  OanieD.  Off.  aa.  Cbriatie. 
Sola.  J.  H.  and  J.  LinUater.  Charlotte-row,  Hanaion- 
honae;  Hodgson.  Cherry-at.    Petition,  Hay  S3. 

Jacxsov,  Jobv,  silvaranuth  and  iewdler,  Soarbimnutli, 
Toricahire,  Jnne  S4  and  J^  16,  at  eleven,  Leeda. 
Com.  Ayrton.  Off.  aa.  Hope.  Sola.  H.  Beeoe, 
Tmro-chamber*,  Birminaham:  and  Bond  and  Barwick, 
Leeda.    Petition,  Kay  S6. 

LncH,  Ebwabd,  apothecary,  Ohieheater,  Jnne  S6,  at 
half-paat  eleven,  and  July  IS,  at  eleren,  Baainchall-st. 
Com.  FonUanqne.  Off.  aa.  Stanafeld.  Sola.  WiUdnaon, 
Gomey,  and  Stevens,  Kioliolaa-Una.    Petition,  Jane  4. 

BAHKEITPTCT  ASinJLLKD. 
OoMttU,  Juna  3. 
miU,  J.  hay  and  straw  dealer,  Birmingham,  Hay  3. 

tijnCMUTT  UTATSS. 

Q/Uial^uiflUfmrtgii>n,UwkimtmpUfirat 

Bmnnt,  J.  B.  B.  grocer,  ilrst  on  new  proofk,  4i.  Hemo- 
man,  Bxeter.— Rm^  and  Lett,  bankera,  aeoond,  la.  8d. 
Hirtael,  Bxeter.— SoAaurt,  B.  jnn.  grocer,  first,  Sid. 
Stansfeld,  London. — Jfoon,  A.  atone  merahant,  flrat,  3a.4d. 
Stanafeld,  London.— Owkoni,  W.  tent  manniaetarer,  flrat, 
8d.  Graham,  London.  —  PWim,  J.  B.  and  O.  A.  aword 
entlera,  flrrt,  la.  Stansfeld,  London.— 5mU«,  J.  rectiller, 
second,  4s.  Groom,  London.— AMcnai,  T.  bnilder,  flrat. 
Id.  Graham.  London.— SixiMyat*,  H.  and  BoivrtKn,  W. 
U.  anctioneers,  flrat  joint,  la. ;  flrat  aep.  of  Bobartaon, 
11a.  U. ;  first  up.  of  Sontbgate,  7a.  4d.  Graham,  London. 
—Ward,  B.  G.  coach  cnrrier.  aeoond,  4d.  Whitmore, 
London. 

IVSOLVniT  SSTATSS. 

4p^  «<  <*•  fratltioMd  A-ifxe^i  Q^Im,  Torhtgat-ttrtH, 
U»eUm't-in-fiM;  Lndon,  Mmttn  lis  koun  f^vimra 
amdiKree. 
Aiuttf,  a.  draper,  Sa.  lUi.—GmneU,  C.  U.  dark,  S{d-— 

Bolma,  G.  T.  clerk,  la.  Sii.  —  LMi»ut,  W.  anperaa- 

nnated  Commander  B.I.O.'a  Harine  serrice,  third,  6a.  4d. 

—Xarttitdale,  T.  clert,  St.  Sd.— ParUat,  B.  baker,  SOs. 

9w(anmtntf  for  tte  SratCt  o(  CrtHHtt*. 


and  J.  Cook,  aroear, 
laigh^-JaM.  J.  t 
Tmata.  J.  Wamar, 


~   "  'wlaaala  gvoev,  Mtek 

SoL  3.  t.  tdbii^u 


^-?i?iS' 


rate 


ISi,  nronmcogar  and (rnoar,  both  d  Jtewnrnt.  US 
Heane,  Newport.— JToti,  G.  and  WOKimi,  Tti^i 
andiewallan,FMtiMt.8aho,l(wl«.    U         " 
aal.  SoviSe-row,  0.  Hattia.  BnchlmsliMj, 


ILJ 


rafiaar.  Upper  'Kiag-aL  Holna.  Uj 
t-ina-flelda.- jnWUpa,  B.  zrkw.  Ii^ 
argaa,  HayU.  nwla.K.CwS 
XTj.lQchaal,  Mrcliant.  Snn,nj 


£•  Hvana.  gold  rafiaar.  Upper  Kiac^t.  Holna.  H.1 
Braaa,  Iiaoaln'a4na-flel^— jr^^=^     - 
Swanaen.  Glamoraaa, 

fiwtor,  Brjatol.  xTj.  ]  _ 

B.  Cote,  proriAiu  merokant,  'BriatoL  Sob.  Lm  ^ 
BmnphiTa.  BrtttaL-^AsviaM.  O.  (near  ait  te. 
Bnoddiahall.  Snflblk,  Hoy  ».  Tkwta.  J.  M.  I& 
gentlaman.  Saxmnadkam,  and  J.  Bkaet,  imm.  V^ 
bridge.  BoL  H.  SonthweD.  8uBmidhaBL--S>>i  1 
" — •■ .,  TnnfaridgeWalla.  Kent,  Hsr  S.  Ikwa  ». 


White,  CheuMde,  and  J.  Watoon.  Watl^(^  i 
men.  Bob.  Aahnrat  and  Son.  Old  JewTT.-ihw<a^ 
AiMw,  G.  W.  tailacaaad  ontflttera.  ainBd,awl  fiah 
S.  F.  Stephena.  bill  broker,  hoadimrd^t.  H.  Wmo^ 
agent,  Ibabun-tecraee,  (»y4ioad.  tmi'W.t^md. 
Ian  and  Scotch  warahonaamaa.  Ifaiililiiwa  Ufe. 


Sob.  J.  and  J.  H. 
0.  apinster.  bahj-linea  denlar,  Oitti*.  bk 
_  8.  Oopattaka,  Bow  CkmrA-jmi,  I  tt^ 
Wood-et.  warehooaeaaea,  aad  B.  K.  Bnnbl.  bate,  k. 
Kartin'a-laae.  Sols.  Bead.  Luwlord.  ml  >aalB,b 
di74t.Cheq>aida.  

9«i1wrf|i9B  aiCMlM. 

OaatU,  JWot  SS. 

Banm  and  Jaaaaa,  dnuget  ^na  aad  aJam  Sm- 
lingden  and  Accrington,  Knelt  M.  UO.  Mfil  W 
Baraea.— Omqifea,  Abd,  Abrma.  and  CkaMwma^ 
Crompton,  aa  regarda  Abd  Cromntga,  Kf  II  Mk 
paid  by  Abram  Ooeapton  and  A.  K3aa.— te,I.^m. 
and  MeUta^*,  J.  T.  and  fl  waaiiftiSaiwiifrt  IilMil 
CnttingHacUncHySL— .TVnf  .C.I.«i 
Norwich,  Hv  18.  I>ebtanaadbrH.7re(iH.- 
aad  a>.  ahirt  and  collar  makera.  C 
paid  by  BtiA.—J<ma  aad  niTHft,  iiyilibi,  itrtw 
merdi.  Ac.  Oannarthen.  Hawlfi.— XaAn.i.alMiif, 
J.  drapera  and  ten  daalera.  IVvra  aad  aiMAoa,  Ifaf  k 

iMenidge,  S.  and  Coofr,  H.  f aairy  — ^dw.  ill 
Bower,  near  HnddentWd.  Kay  n.  IMHi^tvIint- 
aidge.— HoM,  Jau>,  BmA,  aad  a.IM4wRt>*r- 
F.  Atken.  eeq.  June  SO.  Debts  paadtyraaaiwaaliaa. 
JMM,  B.  and  J.  top>iakaan,%owg,  ■Hri.Xmkai- 
Debta  by  M.  Hirfldd.— £««■  aaTlMir,  <Mb 
WakafleU,  H^  IS.— SiM,  B.  a^  JWMkW.a 


ware  manniketnrers,  KnottiBglay.  H»  SO:-Jka,  W.  id 
Draper,  W.  ttasttan  manwfai  tmeia.  IbactabT,  A[d  S. 
Debta  paid  \n  Shaw.— ateenaea  mi  Baltr.  aOa, 
Brinaworth,  Hay  SO.  Debtajaad  by  J.  aa<  W.  Btintm. 
— IViyfariandCaaMlarfaia,  WeatlnJaCbopii.  ■■ritLlii 
men,  and  merchanta.  Briatd,  aaiwardi  8.  K  IMw,  JCct 
lO.—TictJumt  and  SlonAmm,  *mm,  BMiimr'i'r.  ijA 
6.  Debta  pdd  by  Btondam.-t'dix,  WMmt.mi 
TkamMon,  cotton  apinnera.  Bin  kialrir,  Kvr  U.  Date 
paid  by  Thompaon.— IFIgMft  J.  aad  Omit,},  eaomoa 
brewcra.  Hanehaatar  and  Irihd,  Mar  H. 

Seiatte,  K^S. 
ArdOl  and  JfUaar,  tavd  iBak«,Laeb,lUf  B.-Bnaa 
B.  and  O.  bookbindera,  Boaton.  Ux)  tl.-Oart,  T.  ml 
Brnyfoa,  J.  nphobtareca,  Chadat-flwa,  bniiB|taa.al 
Koore-ptaoe.  Lambeth,  Kay  XL—Onm  and  Bnri,  Hf 
brokeriL  Liverpool,  Hay  SS.  Debta  pail  V  CratL-Sd- 
mod,  John  and  Jon.  »»««».;■.-  ■aim.  Btalfai  Xw 
S3.  Debta  paid  by  Jonathan  EaatwooL— Bna  oa 
Limford,  stock  and  share  brokaea,  M.-AMt..,  BirllL- 


OoMUe,  ttm  27. 
,  J.  B.  and  WMtt,  B.  mUl— 


Iwrighta,  enirineera,  and 
10.  Trusta.  J.  Uanhall, 


rMa», 

ironfonnders,  Hnnslet,  Leeda,  May        , 

Brierley,  and  J.  Gallimore,  iron  merchanta,  Honslet,  B.  J. 
Hande,  merchant,  Leeda.  and  B.  Heaps,  plmnbcr,  Hnna- 
let.  Sob.  Ward  and  Son,  Leeda.— ITtoMr,  W.  and  TrMtt- 
roe,  H.  coal  pit^wiatora,  LlanhiUeth,  Monmonth.  ^rU  28. 
Tnist,  B.  Bndgen,  oontractor,  Lluhilletb.  Sol.  J,  T. 
wade,  UnionKir.  Old  Brood-st. 


Joaa  and  Co.  woollen  drapara,  Hsaihiilii"  Vn  ^ 
Debta  paid  br  Jonca.— Xtey^  L.  aod  IWIsnaB,  L  wma 
mann&otoren,  Heywood,  Hey  SO.— Am,  }.  id  v. 
drapen  and  graoert,  Dowlaih  Jaa.  I.  1M6.  lipir  '•i 
SuUam,  commiaaioa  agenta,  Uverpool.  Har  tir-Kei0*- 
sm,  T.  and  Boiu,  engine  boDdera  and  iron  famtn  OA 
Eden,  and  Hiddleton  Iron  Wo^  ICay  1*.  Mnnil 
by  T.  Bichordaon.— noma,  J.  aad  Ck.  taan  iW 
minster,  aa  regarda  Bodde,  Deo.  SI.  DdSi  lal  H  "- 
maining  paitnera.— IVawaMiB,  B.  J.  awl  BsBath  '-  !■*: 
ters  and  pnbUahen,  Bxeter,  April  S.— Mw.  i-  "^ 
Brawa,  B.bkckleadpem>lmannl£ctai«ii,XaKi<LX4)>- 
Debta  pdd  by  O.  Watson,  aen.  aad  GTwabaa.  ]■.» 
coontaata,  Keewiek. 

Gocdte.JteSO. 
Jite*  and  JTurt,  timber  meiohaata,  boaien.  ad  » 
veyors.  Heaton  Icorria,  Stockport.  Mav  K.  Maid 
by  Hunt.— .lUn.  S.  aod  Mittsr,  J.  iraamoarn,  SBi«r> 
Hay  «.—Arme^vmf,  A.  aad  Jslnisa.  H.  smM"!; 
Laorenoe-lane,  Kw  87.— .Barton,  B.  W.  and  WaM,  C. 
B.  and  B.  merehanu  aad  manalhotarenof  ^nSsvit 
and  tiering  machinea,  Haaeheater.  im  reeidi  L 1^*' 
ton,  March  31.— Bgul  and  UiUmrm,  hsiUcB,  OMt, 
Oct.  26.— DicHasm,  JT  and  Co.  ""■rafisTtmrr  ■<  afo«. 
Manchester,  Jan.  IS.— Sbar.  J.  aad  B.  ajlium^iw' 
-       -  TBfk- 

■  Int 


jeweDere,  Whitehaven,  Apnl  11  n  iijanff,  »  ssit*-r^ 
ton,  B.  grocers  and  provision  dealera^Ashlija  a>ilw-l»* 
Haylt.— AUUrand  a^ord,wia»  merdiaBta  sallisdn 


Osbom-st.  WhttechapelT  April  3D.— Atrfln,  J.  sd  B.i- 
letterpreat  printer*,  Brnntwiek-at.  Hadmn-r^  ^  ^' 
XuriAif  B.  and  ITciTts,  H.  ^htendrap-era  aai  dk  aara% 
Frcdcnck-plaee,  Hampatead-rood, aad  JBA-^-C"^ 
town.  Hav  88.— OMoni,  B.  H.  aad  Ctas£^,  G.  (ka  i^ 
lead  merchants,  01d-at.-road,  Bhoreditoh,  MavSSL  ^^ 
paid  by  Obbard.— Piato,  Perez,  and  Co,  CrateksMd.* 
regards  Pinto,  Uarch  31.— Semoiek  and  JTiriv*,  ir^'f 
tile  dnun  manuActnrert,  Shitlingtoa.  Kay  17.— JH*'' 
and  T.  wooUen  mannftctorere,  Soyuad,  HaS&i,  Iw^' 
Ti^lor,  J.  and  J.  aad  Toflor,  Brtaort,_»ad  Ch.  I«si» 
factorera,  Denton,  near  Haaeheater,  Winn,  aal  M<. 
Harvh  22,  1890.— TV  SlriMee  i>naeimy   0>eaoe§,'^ 

Sinters,  Strinea  aod  Mancbeater,  aa  regards  E.  IMso. 
arch  31.— IViKu,  T.  and  E.  ironmonger*.  Hartk;!^ 
Til,  May  27.  Debts  paid  by  T.  Tbomaa.- Hwalsa,  JK" 
plrojid,  and  Toeler,  staff  manidkctarere,  Biiakilim  B»^ 
ford.  Hay  24.— IPiUaais,  W.  and  HmUleeid,  J.  tfr  teck 
manufactorers,  Hidap,  near  Pniiatuie,  May  SS.— V^i* 
wid  C(xii'.  enmneent  and  patent  agoata,  Great  Gaor^ 
"^j  Hoy  19. 
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'We  eannot  nndortake  to  return  rejected  eomanmioaUona. 
Whaterer  ia  intended  for  inaertion  moat  be  anthentioated 
hy  the  name  and  addreaa  of  the  writer;  not  aeoeaaarily 
nr  poblieation,  bat  aa  a  guarantee  of  hia  good  Ihith 

JSo  notioa  eaa  be  taken  of  anonymona  oommnmeatkma. 
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EQUITY  IN  THE  COUNTY  COURTS. 
It  wm  m  we  h»d  antieipoted.     A  formidable 
opposition  is  orgunising  against  the  beneficent 
measare  now  befme  Parliament  for  giving  an 
£anitj  jurisdiction  to  the  County  Courts. 

The  reader  will  probably  exclaim  with  sur- 
prise. Whence  eon  suck  an  opposition  come  ? 
Whatever  beside  in  the  Coun^  Conrts  may  be 
ol^jectionable, — however  opinions  may  differ 
as  to  the  propriety  of  extending  the  common 
law  jorisdiction  of  the  Connty  Courts. — surely 
tb«ie  can  be  no  question  as  to  the  ntili^  of  a 
tribimal  for  the  dispensation  of  justice  in 
•mall  matters  of  equity,  for  which  there  exists 
no  remedy  at  present.  None  bat  a  madman 
would,  unless  compelled,  go  to  a  Court  of 
Equity,  where  the  subject  matter  of  the  suit  is 
of  leas  value  than  1002..r-an  old  practitioner  at 
oat  dbow  says  200L  A  jurisdiction  over  cases 
of  lesser  amount  would  confer  incaleidable 
benefits  npon  the  eommnnity,  and  would  bring 
to  the  Profession  a  vast  accession  of  business, 
nat  taken  from  another  tribunal,  but  now  non- 
existent. It  would  be  so  rnneh  gained  to  the 
Lawyers,  and  especially  to  those  in  the  pro- 
Tinoea ;  for  not  only  will  they  reap  the  benefit 
of  this  addition  to  bnsiness,  but  the  entire  ad- 
vantage of  it  will  be  their  own ;  they  will  be 
enabled  to  conduct  their  own  suits  in  their 
own  localities  without  the  intervention  of 
others,  so  that  the  whole  profits  wiU  go  into 
their  own  pockets. 

But,  although  in  practice  it  will  be  found 
that  the  business  thus  given  to  the  County 
Courts  will  not  be  taken  from  the  Superior 
Courts,  but  will  be  entirely  a  new  creation, 
hostili^  has  already  be^n  to  shew  itsdf,  and 
the  first  intimation  of  it,  which  our  readers 
who  have  so  deep  an  interest  in  this  measure 
should  not  neglect,  but  make  ready  for  a 
etmggle,  is  conveyed  bv  our  cotemporary,  the 
Ijegal  Ohstrver,  which  has  put  forth  a  paper 

▼Oft.  aKviK.ar*.~" 


entitled  "Objections  to  the  County  Courts 
Equitable  Jurisdiction  Bill,"  the  origin  of 
which  it  is  impossible  to  mistake.'  We  pray 
our  readers  to  note  the  skill  with  which  the 
true  source  of  the  objector's  hostility  is  sought 
to  be  concealed. 

First,  we  have  a  profession  of  deep  concern 
for  the  poor : — 

That  it  is  of  great  fanportance  that  the  poor 
suitors  in  small  debt  eases  ahould  hare  their  bpaineas 
disDOsed  of  speedilj,  inasmuch  as  their  loss  of  time, 
if  detained,  would  frequentl)r,  if  not  generally,  ex- 
ceed the  Tolue  of  the  matter  in  dispute,  and  readsr 
it  a  less  evil  to  abandon  the  debt,  uid  consequently 
it  is  of  great  importance  that  these  cases  which 
form  the  great  bulk  of  the  business  of  tiie  Court, 
should  not  be  delayed  by  the  investigation  of  ques- 
tions of  difficulty  or  importance  in  whic^  attorneys 
or  ceuaael  attend,  and  in  which  considentble  discus- 
sicm  soay  take  place. 

Amiable  spirits  of  Chancery-lane,  seiied 
with  so  sudden  a  philanthropy  for  the  poor 
provincial  suitors  under  6/.,  magnaninxnisly 
regardless  of  the  interests  of  the  provincial 
attorney! 

But  other  days  maybe  appointed  for  the 
hearing  of  eqnty  eases  and  disputed  demands. 
This  answer  was  foreseen ;  so  the  objectors  say, 
"  snch  course  would  be  impracticable  on  cur- 
cuits  iachiding  numerous  small  towns." 
There  is  a  ready  remedy  for  this.  If  the 
business  should  so  inerease,  contract  the  cip- 
cuits  and  increase  the  number  of  judges ;  the 
increased  fees  will  pay  the  increased  cost. 

Then  comes  another  objection.  The  County 
Courts  judges  are  horn  the  Common  Law  Bar. 
They  are  not  competent  to  administer  Equity 
Law. 

This  is  not  true.  So  much  of  Equity  Loio 
as  they  would  be  required  to  adjudicate  is 
known  to  every  Common  Lawyer  who  has 
learned  his  profession;  and  as  to  Equity 
Practice,  it  is,  and  is  to  be,  so  changed  that 
(hose  most  familiar  with  it  will  need  to  learn  it 
afresh,  and  aim|dified  as  it  will  be,  a  County 
Court  judge  wiU  acquire  it  at  least  as  readily 
as  those  who  in  the  Equity  Courts  will  have 
the  doable  task  of  wdeaming  aa  well  aa 
learning. 

Then  it  is  politely  hinted  that  the  practi- 
tioners in  the  country  would  be  incompetent  to 
condnct  Eqiuty  matters  ;— 

That  the  proposed  equitable  jurisdiotion  will  in- 
volve causes  of  great  importance,  depending  on  the 
sppUcatkm  of  principles  of  equity,  and  iuTomng  the 
administration  of  estates  and  the  investigation  of 
complicated  transactions. 

That  many  important  gnestions  arise  on  the  proof 
of  debts,  by  persons  claiming  to  be  creditors  of  tes- 
tators or  intestatss — that  inquiries  become  necessary 
on  liens  aflecting  the  estate,  and  various  claims  to 
priority  of  incumbrance  must  he  acljudicated,  re- 
quiring the  examination  of  witnesses  and  the  dis- 
cussion of  the  rules  of  equity. 

That  the  Masters  in  Chancery,  and  the  practition- 
ers in  tiondon,  are  familiar  with  the  investigatioB  of 
snch  questions,  and  are  enabled  to  conduct  them 
with  greater  ihcility,  and  at  less  expense,  thm  intbe 
counby. 

In  other  words,  the  country  aolicitors  are 
not  able  to  prove  debts,  or  make  inquiries  into 
liens  on  estates,  claims  of  priority  of  incum- 
brance, the  examination  of  vritnesses,  and  the 
discussion  of  the  rules  of  equity. 

Do  they  admit  or  deny  the  aspersion  ? 

This  paragraph  has  betrayed  me  meaning  of 
the  whole;  the  true  cause  of  the  opposition 
just  peeps  out  here,  but  it  is  altogether  revealed 
in  that  which  follows  :— 

That  if  such  investigation  should  take  place  in  the 
large  towns,  the  expense  of  the  suitors  in  attending 
by  their  own  solicitors  resident  in  their  several 
localities,  or  by  agents  in  the  town  where  the  Court 
is  held,  the  expense  would  be  greater  than  when 
conducted  in  London. 

That  in  most  suits  in  equity,  the  parties,  pUuntiffii 
and  defendants,  are  very  numerous,  and  reside  in 
various  and  often  distant  places ;  and  consequently 
the  transaction  of  the  business  in  London  can  be 
conduoOd  more  advantageously,  and  at  less  expense 
thaa  elsewhere. 

We  repeat,  that  it  is  impossible  to  mistake 
the  meaning  of  this  manifesto  from  Chanceiy- 


lane:  it  means  neither  more  nor  less  than 
this  :— "  We  object  to  the  County  Courts  Bill, 
because  it  permits  proceedings  in  equity  to  be 
conducted  in  the  country  instead  of  in  London, 
llie  provinces  can  do  it  so  well  as  we  can." 

Upon  this  the  provincials  will,  perhaps, 
form  a  difiTerent  opinion,  and  to  the  last  four 
objections  we  have  quoted  they  will  probably 
be  inclined  to  demur.  If  they  are  wise,  and 
respect  themselves,  they  will  hasten  to  vindi^ 
cate  their  capacities  to  transact  their  own 
business,  by  instantly  and  energetically  exert- 
ing themselves  in  aid  of  the  very  important 
measure,  in  whose  success  they  are  so  deeply 
interested,  against  the  oppositkin  with  which  it 
is  met  for  reasons  apparent  in  the  semi-official 
document  we  have  quoted.  To  this  end  they 
must  petition  both  Houses  of  Pariiament,  for 
the  Bill  is  not  yet  safely  out  of  tiie  Lords ;  and 
the  form  of  petition  may  be  as  follows,  and  let 
each  Solicitor  wait  not  for  his  fellows,  but 
write  out  his  own  on  a  piece  of  paper,  and 
send  it  immediately  with  his  own  signature,  or 
as  many  more  as  he  can  procure,  to  some  one 
of  the  Peers  for  presentation — say  to  Lorda 
BRonoHAH,  Campbell,  or  Cranwostr. 

To  the  Lord*  Spiritual  and  -Temporal  in 

Pariiament  attembled. 

The  komble  petition  of  the  undersigned  S<dicitors 

of  the  town  of 

Sheweth, — 
That  your  petitioners  have  seen  with  sotisfiujtion  a 
Bill  before  your  Lordship's  house,  for  giving  to  the 
County  Conrts  a  jurisdiction  in  Equity. 

That,  in  the  opinion  of  your  petitioners,  this  Bill 
will  prove  to  be  of  great  public  utility,  by  affording 
redress  in  many  cases  for  which,  by  reason  of  the 
oosU  there  exists  at  present  no  remedy. 

W%  therefore,  pray  your  Right  Honourable  House 
to  pass  this  Bill  into  a  law. 

And  your  petitioners,  as  in  duty  bound,  will  ever 
pray,  lie. 

Let  this  be  done  instantiy  with  the  Lords. 
We  will  give  due  notice  when  it  is  necessary  to 
help  it  in  the  Commons. 


THE  POLICY  OF  THE  PROFESSION. 
Wk  continue  to  receive  great  piles  of  letters 
on  this  subject.  It  would  be  impossible  to 
give  place  to  a  twentieth  part  of  them,  even  it 
our  readers  would  be  content  with  repetitions 
of  the  same  arguments.  They  are  of  two 
classes.  The  most  numerous  oppose  registrar 
tion  in  any  shape;  the  others  ruse  specific 
objections  to  the  proposed  measure. 

We  have  already  stated  why  we  do  not 
approve  of  opposition  to  the  principle  of  regis- 
tration. Admitting  tlie  apparent  force  of 
some  of  the  objections  urged  against  it,  we 
cannot  get  over  the  fact  that  it  is  approved 
where  it  has  been  tried.  Ten  thousand  reasons 
why  it  is  Ukefy  to  be  injurious  do  not  answer 
the  assertion  that  it  it  approved  where  it  exists. 
If  it  really  produced  a  hundredth  part  of  the 
mischiefs  which  our  correspondents  anticipate 
friim  it.  Parliament  would  long  ago  have  been 
deluged  with  petitions  for  its'  abolition  in 
Yorkshire  and  Middlesex.  Unless  the  land- 
owners of  the  registered  counties  advocate  the 
discontinuance  of  their  own  registration,  it 
will  be  very  difficult  to  convince  any  rational 
mind  that  they  find  it  in  practice  to  be  injuri- 
otn  or  even  inconvenient,  and  it  will  be  equally 
difficult  to  argue  that  a  system  which  is  good 
for  two  counties  will  be  bad  for  others. 

This  is  really  the  point  to  be  first  met. 
Before  we  have  a  right  to  reason  on  probabilities 
and  anticipations,  we  must  first  find  a  satisfac- 
tory answer  to  the  question — "  Why  is  regis- 
tration endured  in  Yorkshire  and  Middlesex  i" 
We  must  remind  our  readers  that  in  all  con- 
troversies one  fact  is  of  more  worth  than  one 
hundred  conjectures,  and  that  we  have  no 
right  to  argue  upon  probabilities  when  we 
have  positive  experiment  to  appeal  to. 

But  we  hold  it  also  to  be  extremely  unwise. 
Rightiy  or  wrongly,  the  weight  of  opinion  is 
overwhelmingly  in  favour  of  registration  as  a 
principle,  the  difference  being  mainly  as  to 
the  manner  of  effecting  it.    The  House  of 
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Lords  has  decided  in  favour  of  it ;  the  Incor- 
porated Lai7  Society  and  the  Metropolitan  and 
Provincial  Law  Society;  the  Solicitors  of 
Yorkshire,  the  Manchester  Law  Society,  and 
the  Somerset  Attorneys'  Club  have  procl^med 
their  approval  of  registration.  Even  if  we  did 
not  agree  with  these  great  authorities,  we 
should,  nevertheless,  earnestly  counsel  our 
readers  not  to  attempt  the  impracticable  task 
of  combating  each  a  host,  with  certainty  of 
defeat,  but  to  take  up  a  more  secure  position, 
in  which  the  numbers  as  well  as  the  argument 
will  be  on  their  side  and  victory  certain.  This 
is  not  the  first,  and  we  fear  it  will  not  be  the 
last,  occasion  on  which  it  will  be  our  duty  to 
counsel  tactics  very  different  from  those  which 
the  Profession  has  hitherto  pursued  in  dealing 
with  changes  in  the  law.  Hitherto,  with  rare 
exceptions,  the  policy  of  the  lawyers  has  been 
either  altogether  to  oppose  great  changes,  or  to 
treat  them  with  contempt,  standing  apart  and 
permitting  them  to  pass  unaltered.  The  con- 
sequences we  now  see  and  feel.  The  changes 
they  opposed  were  effected  in  spite  of  them, 
and  those  they  disregarded  have  been  found  to 
be  most  noxious.  In  the  face  of  such  sad  ex- 
periences of  failure,  we  may  be  excused  if  we 
question  the  prudence  of  their  past  general- 
ship, and  strive  to  awaken  them  to  a  wiser 
policy. 

.  There  need  be  no  disguise  about  it ;  there  is 
nothing  in  it  of  wlueh  they  should  be 
ashamed ;  it  is  simply  the  policy  of  common 
sense  and  prudence.  We  repeat  it  in  few 
words,  that  it  may  be  carved  in  the  memory, 
for  many  times  it  will  be  necessary  to  invoke 
its  aid.    This  it  is, — 

When  change  is  inevitable,  that  is  to  say, 
as  soon  as  it  is  seen  that  public  opinion  is  so 
tending  towards  it  that  there  is  no  reasonable 
hope  of  averting  it  for  long,  unless  it  be  in 
itself  and  in  its  principle  erroneous,  let  us 
abandon  the  impracticable  position,  let  us 
accept  the  necessity,  and  take  the  inilialive  in 
its  accomplishment,  instead  of  leaving  it  to 
be  effected  by  our  foes.  By  thus  taking  it  into 
■our  own  hands  we  may  mould  it,  to  a  great 

•extent,  to  our  own  views;  at  all  events, 
we  may  prevent  its  being  so  constructed  as 
to  do  serious  mischief.  It  is  quite  certain 
that  if  we,  the  Lawyers,  would  take  upon  our- 
selves to  frame  or  modify  the  measures  of  Law- 
Reform  demanded  by  the  public,  we  might 
carry  them  in  any  shape  we  please ;  but  if  we 
will  fight  against  them  altogether,  or  stand  aloof 
from  them  with  contempt,  they  will  be  carried 
without  any  care  for  us  by  those  who  have  no 

■love  for  us. 

This  is  the  policy  which,  in  these  times  of 

-change,  when  the  entire  legal  system  is  being 

'broken  up,  and.a  new  one  is  ■to  hi  constructed 

'Out  of  its  ruins,  we  are'pir6foundly  convinced 
that  it  Will  be  for  the  true  interests  of  our 

■readers  to  pursue.  If  they  had  adopted  it 
long  ago,  their  position  now  would  have  been 
very  different.     Had  they  followed  it  in  the 

■^ase  of  the  first  County  Courts  Bill,  we  should 
not  now  have  been  struggling  to  secure  fair 

professional  remuneration  in  courts  which  are 
absorbing  three-fourths  of  the  entire  legal 
business  of  the  country.  If  the  advice  which 
we  ventured  then  to  offer  and  implored  them 
to  follow  had  been  taken,  and  the  Local  Courts 
Bill  which  we  then  suggested  had  been  pro- 
posed by  the  Lawyers  as  their  substitute  for 
the  hostile  County  Courts  Bill,  we  should  have 
$een  none  of  the  depression  which  now  is  wit- 
nessed, but,  on  the  contrary,  an  immense  in- 
crease of  professional  emolument,  coincident 
with  a  vast  improvement  in  the  administration 
of  justice  and  great  public  benefit.  But  the 
Profession  would  not  stir;  they  preferred  op- 
position to  the  principle,  or  affected  a  contempt 
of  the  Bill.  The  result  is  known  to  every 
body. 

Again,  we  say,  let  us  not  repeat  this  fatal 
fault ;    let  us  not  waste  our  energies  upon 
hopeless  fighting  against  an  admitted  conclu-  ^ 
■ion ;  but  let  oa,  upon  this  question  of  Regis-  > 


tration  take  up  practicable  ground,  and,  clos- 
ing otu-  ranks,  let  us  insist  upon  securing  a 
Registration  that  shall  be  beneficial  instead  of 
noxious,  and  the  first  condition  of  which  is, 
that  it  shall  be  local  and  not  general.  Not  im- 
probably, by  thus  combatting  it  in  det^,  we 
may  defeat  it  altogether. 


LAW  OF  EVIDENCE  AMENDMENT 
BILL. 
This  is  by  far  the  most  important  measure 
now  before  Parliament,  for  upon  its  success  or 
failure  depends  the  revival  or  the  annihilation 
of  the  Superior  Courts  of  Common  Law. 
With  a  simplified  procedure  the  Common  Law 
Courts  might  compete  successfully  with  the 
County  Courts,  provided  they  adopt  that 
which  gives  to  the  latter  their  greatest  value 
— the  power  to  examine  the  parti«s  to  the  suit. 
Without  this  provision,  the  commissioners 
may  simplify  and  facilitate  suits,  but  they 
will  not  recal  the  business  that  has  flown. 
The  greatest  portion  of  the  costs  of  the 
Superior  Courts  is  occasioned  by  the  absiurd 
requirement  that  facts  should  be  proved, 
not  by  those  who  know  most  about  them, 
but  by  some  other  persons,  thus  compet- 
ing the  attendance  of  half-a-dozen  witnesses 
to  prove  that  which  either  of  the  parties  to  the 
transaction  could  have  proved  in  a  moment, 
and  which  probably  the  other  would  not  have 
denied.  Wbo  can  wonder  that  suitors  persist 
in  going  to  the  County  Courts,  even  at  the  loss 
of  abandoning  an  excess  of  demand  beyond 
the  jurisdiction,  rather  than  incur  the  hazard 
of  the  Superior  Courts,  which  will  not  hear 
him  or  his  opponent,  but  insist  on  a  flight  of 
witnesses  to  sustain  or  explain  a  dispute  which 
five  words  from  the  parties  would  determine 
in  five  minutes. 

We  believe  that  the  Superior  Courts  would 
be  preferred  if  they  would  afford  the  same 
facilities  for  proving  a  case  as  do  the  County 
Courts,  and  therefore  we  are  most  anxious  that, 
before  they  are  quite  destroyed,  a  measure  may 
become  law  which  will  go  far  to  restore  the 
business  they  have  lost.  All  the  greatest 
authorities.  Lord  Denman,  Lord  Camp- 
bell, Lord  Cranworth,  Lord  Brougham, 
and  all  but  one  of  the  County  Court  judges, 
(who  speak  from  experience),  have  declared  in 
its  favour ;  yet,  as  we  are  informed,  it  is  threat- 
ened with  a  fatal  opposition  from  a  quarter 
whence  it  might  have  been  least  expected— 
from  the  woolsack — backed  by  a  petition,  as 
we  record  with  a  blush,  from  the  Incorporated 
Law  Society.  Here  is  a  question  on  which 
depend  the  fortunes  of  the  Profession,  and 
yet  we  find  the  representative  of  the  Profes- 
sion throwing  its  weight  of  influence  on  the 
other  side !  

THE  COMMON  LAW  COMMISSION. 
Complaints  have  been  made  in  both  Houses 
of  Parliament  of  the  non-appearance  of  the 
promised  report  of  the  Common  Law  Commis- 
sioners. The  only  answer  given  is,  that  it  is 
in  a  state  of  forwardness.  But  so  is  the  ses- 
sion, and  there  will  be  no  time  now  for  legisla- 
tion, even  were  it  presented  to-morrow. 

Titus,  another  year  has  been  lost,  and  the 
Courts  at  Westminster  have  continued  to  de- 
cline, and  the  only  cure  has  been  delayed  until 
it  is  almost  too  late  to  be  serviceable. 

When  we  inquire  why  it  is  not  forthcoming, 
the  answer  is,  that  the  Commissioners  are  not 
paid,  and  that  they  cannot  be  expected  to 
sacrifice  their  private  business  for  the  public. 
They  are  right.  But  this  proves  the  expeu- 
siveness  of  unpaid  labour.  If  the  public  re- 
quired the  services  of  the  Commissioners,  the 
public  purse  ought  to  pay  them  for  those  ser- 
viceii.  Then  we  might  exact  the  quid  pro  quo. 
As  it  is,  for  the  sake  of  saving  a  few  hundred 
pounds,  the  public  loses  as  many  thduaands  by 
delay  of  desirable  improvements.  This  is  the 
penny-wise   end   pound-foolish    policy  often 


seen  in  Englishmen.    They  have  no  right  to 
complun  that  they  reap  as  they  hare  loim. 


ANOTHER  ADVERTISEMENT. 
Thb  following  appeared  in  the  Ttme*  of  Maieh 
32.    Can  any  one  inform  ua  who  is  "  M.  W"l 

"  Law.— An  estabUdied  attomer  desires  to  ex- 
tend liis  practice  by  undertaking  the  bnBneai  of 
tradesmen  and  others  having  debts  ontstan£iw.  oa 
liberal  tenna,  and  withont  the  liability  to  bull  of- 
costs.  Loans  and  aalas  of  every  descriptuin  proonptly 
effected.  All  the  County,  Insolvent,  and  Ciininl 
Coor^  attended  at  very  moderate  diaiges. — ^Adtfaea 
to  K.  W.  S,  Auatinfrian,  City.  Insonncei  effected 
fiee. 


THE  LEGISLATOR. 

Imperial  iMcKanntt 

PUBLIC  BUSINESS  TRANSACTED. 

BIU.8  MAD  A  FIKST  TIMB. 
JtWfqr,  Jkm  S. 
Ltaids  drasM  ODonlidation,  Inland. 

BILLS  BBAD  A  SBCOND  TIMX. 
9ridttf,  JuM  t, 
Samj  of  QrMt  Britain,  &o. 

Tktmiag,  An*  11. 
Patty  Senioiu,  Inland. 
OaUeotion  of  Knea,  to.  Inland. 

BILLS  KKKO  A  THIBD  TIMB  AKO  rASSBO. 
Tktindaf,  Jmu  U. 
Britiih  White  HaRing  lUbieiy. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BXAD  A  THIRD  TIMB  AKD  PASSED. 
Tkundof,  Jumi  UL 
Wateiford  and  Tiimaririk  Bailing. 

SBSSIONAL  FKIirrXD   PAPXKS. 

Par.  ICnm. 

366.  Billi — Adminiatration  of  Cnmiaal  Jnatka  Iia;i«T». 

ment 
S67.    —      PnTentioBofOffencaa 
S70.    —      Bt.  Alban'a  Bribaiy  Conuniaaion,  amwitol 
373.    —      Metropolis  FoUca 
358.    —      Irish  yiaheriea 

371.  —      Bmithflald  Market  Hamgral,  aa  aiaiiadail  ly  Ha 

Balaet  Conuuttaa 
377.    —      Doohy  of  Lanoaater,  High  Paak  IGaiag  Cat- 

toma  and  Mineral  Coorta 
Charity  Conuniaaion,  ISM— Second  Bepot* 
Borneo — Correapondenoe  with  the  Karao.  tc. 
Borneo— Loaaaa  of  Antimony,  fto.  in  Katala— Ooareapon- 

denoe 
IM.  Blathwater  BiTar— Bsport  hy  OoaBaadar  Praaer 
361.  Mr.  Byland— Copy  of  a  DeapattA 

365.  Ayiesbiuy  Bleotion  Petitiona— Bapoit  ban  OatnoBit- 

mittee 
340.  Ofllcial  Salaries— Tnainry  Minnie,  a  nBreetrd  Cosy 
211.  Cirfl  Serrioes— Bstimatea :  Claaa  7,  and  ainwralih. 

straot 
315.  Army,  Conuniaiariat,  and  Ordnance — Aoeonata 
338.  East  India— Territorial  AcoounU 
34B.  Steam  Commnnication,  Anatnlia  and  N«ir  gaaliait 

Beapatches 
3Si.  Bibles  and  Prayer  Books,  Ireland— Copy  of  Fataat 

ibr  Printing 

366.  Edooalion,  Ireland — Annnal  Baport  of  Comwaaioans 
366.  JMblin  Gasette— An  Extract 

368.  Spirita— Acconnt 

372.  Steam  Oonnnnninations  with  India,  Ac. — Pint  Befert 

from  Oonunitt«e 
376.  Smithfield  Market  Bemoval  Bill— Beport  boa  Sdeet 

Committee 
381.  St.  Albaa's  Election— Betom. 


NEW  STATUTES. 

14  VicTOBiA,   AD.  18S1. 
[In  this  record  of  Leaislation  only  the  Statutea  of  pnctiesl 
utility  are  given  at  length.    Of  Uie  others  aa  abatract  or 
the  titles  only  an  presented.] 

(Coniiimed  Jivm  pag*  S.) 

Cap.  Xll. 
An  Act  to  continae  the  Daties  on  Profits  arisjog 
from  Property,  Professions,  Trades,  and  Office*, 
and  to  amend  the  Act  imposing  the  nme. 

(SthJooe,  \8S1.) 
This  is  the  Income  Tax  Continaance  Bill.  See.  1 
coDtinaes  the  rates  and  daties  granted  by  the  former 
Act  for  one  year.  Sec.  2  provides  that  the  forma 
statntes  shall  continue  in  force.  Sec.  3  introdoces 
a  new  provision,  and  we  give  it  verbatim. 

3.  Abatement  to  be  made  from  atntfrnemtt  oa 
tenant  famert  where  profit*  fall  short  qftaeh  n- 
teitments. — That  if  at  the  end  of  the  year  of  asMSS- 
ment  of  the  said  duties  under  this  Act  any  person 
occupying  lands  for  the  purposes  of  hnsbaDdry 
only,  and  obtaining  his  livelifaiMd  pTindpaiUy  from 
hnslnndry,  who  shall  have  been  asseased  in  the  said 
year  to  the  duties  chargeable  under  Schedule  B.  of 
the  said  first-recited  Act  in  respect  of  such  lands, 
shall  find,  and  shall  prove  to  the  satisfiiction  of  the 
commissioners  by  whom  the  assessment  was  nawiev 
that  his  profits  and  gains  arising  from  the  oocnpatiaB 
of  such  lands  during  the  said  year  fell  short  of  the 
sum  on  which  the  asseasmeot  was  made,  it  ahall  be 
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Uwfal  for  the  aid  oomminionen,  upon  appeal  made 
to  them  in  that  behalf  witUn  three  calendar  months 
after  the  expiration  of  the  nid  jear,  and  of  whidi 
notice  in  writinf:  shall  be  girea  to  the  nrreyor  of 
taxes  fcr  the  district,  to  eaose  an  abatement  to  be 
made  from  the  amoont  of  the  said  duties  chatKed  on 
SDch  appellant  proportionate  to  the  deficiency  of  Iiis 
aaid  profits  and  gains ;  and  in  case  the  whole  sum 
assessed  shall  have  been  pud,  the  amoant  of  the  som 
orerpaid  shsll  be  certified  and  repaid  in  lilce  manner 
as  is  provided  by  section  133  of  the  said  first-recited 
Act  in  the  case  of  any  overpayment  of  tlie  daties  as- 
1  nnder  Schedule  D.  of  tlie  same  Act. 


add  and  the  arseniatos,  and  all  other  colourless  poi- 
sonous preparations  of  arsenic 

The  SCBKODLB. 


Cap.  XHI. 

An  Act  to  icgnlate  the  Ssle  of  Arsenic. 

(5th  June,  1851:) 

We' give  this  entire ; — 

'Whereas  the  unrestricted  sale  of  arsenic  facilitates 
the  commission  of  crime:  be  it  enacted  by  the 
Queen's  most  excellent  Ifajerty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritnal  and  tem- 
poral, and  Commons,  in  this  prewnt  PariiaaMnt 
assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  0»  every  tale  ^antnie,partiaibtnqf$aU  to 
ie  entered  fo  a  boot  by  the  teller  inform  t»t  forth 
in  tekedule  to  thit  Act.— Everf  person  who  shall 
sell  any  arsenic  shall  forthwith,  and  before  the  deli- 
very of  such  arsenic  to  the  purchaser,  enter  or  cause 
to  be  entered  in  a  fair  and  tegular  manner,  in  a  l>ook 
or  books  to  be  kept  by  such  person  for  that  purpose, 
in  the  form  set  forth  m  the  schedule  to  this  Adt,  or 
to  the  like  effect,  a  statement  of  such  nle,  with  the 
qoantity  of  arsenic  so  sold,  and  the  purpose  for  which 
such  srsenic  is  required  or  stated  to  be  required,  and 
the  day  of  tlie  month  and  year  of  the  sale,  and  the 
name,  place  of  abode,  and  condition  or  occupation 
of  the  purchaser,  into  all  which  circumstances  the 
person  selling  such  arsenic  is  hereby  required  and 
antliorised  to  inquire  of  the  purchaser  before  the 
delivery  to  snch  purdiaser  of  the  arsenic  sold,  and 
such  entries  shall  in  every  case  be  sizned  by  the 
person  making  the  same,  and  shsll  slso  be  ngned  by 
the  purchaser,  unless  such  purchaser  profess  to  be 
unable  to  write  (in  which  case  the  person  making 
the  entries  hereby  required  shall  add  to  the  parti- 
culars to  be  entered  in  relation  to  such  sale  the  words 
"cannot  write"),  and,  where  a  witness  is  hereby 
>e<)uired  to  the  sale,  shall  also  be  signed  by  such 
witness,  together  with  his  place  of  abode. 

2.  Rettrtetiont  at  to  tale  of  arsenic.— No  person 
shall  sell  arsenic  to  any  person  who  is  unknown  to 
the  pmon  selling  such  arsenic,  unless  the  sale  be 
made  in  the  presence  of  a  witncos  who  is  known  to 
the  person  selling  the  arsenic,  and  to  whom  the  pur- 
chaser is  known,  and  who  signs  his  name,  together 
with  his  place  of  abode,  to  such  entries,  before  the 
delivery  of  the  arsenic  to  the  purchaser,  and  no  per- 
son shall  sell  arsenic  to  any  person  other  than  a  per- 
son of  foil  a^. 

3.  Provitionfor  colouring  artenie. — No  person 
shall  sell  any  arsenic  unless  the  same  be  before  the 
ule  thereof  mixed  with  soot  or  indigo,  in  the  propor- 
tion of  one  ounce  of  soot,  or  half  an  ounce  of 
indigo,  at  the  least,  to  one  pound  of  the  arsenic,  and 
so  in  proportion  for  any  greater  or  less  quantity : 
provided  always,  that  where  snch  arsenic  is  stated  by 
the  purchaser  to  be  required,  not  for  use  in  agricul- 
tore,  bat  for  some  other  purpose  for  which  snch  ad- 
mixture would,  according  to  the  representation  of 
the  purchaser,  render  it  unfit,  such  arsenic  may  be 
sold  without  snch  admixtore  in  a  quantity  of  not  less 
than  ten  pounds  at  any  one  time. 

4.  Penalty  for  offending  againtt  thit  Act.— If 
any  person  shall  sell  such  arsenic,  save  as  authorised 
by  this  Act,  or  on  any  sale  of  arsenic  shall  deliver  the 
same  without  having  made  and  signed  the  entries 
berebv  reamred  on  such  sale,  or  without  having  ob- 
tained such  signature  or  si^piatures  to  snch  entries  as 
leqnired  by  this  Act,  or  if  any  person  purchasing 
•ay  arsenic  shall  give  false  information  to  the  person 
seUing  the  same  in  relatioa  to  the  particidars  which 
aa£h_  last- mentioned  person  is  hereby  authorised  to 
inquire  into  of  such  purchaser,  or  if  any  person  sh^ 
sign  his  name  as  aforesaid  as  a  witness  to  a  sale  of  ar- 
senic to  a  person  unknown  to  the  person  so  signing  as 
witness,  every  person  so  offending  shall  for  every 
snch  offence,  upon  a  summary  conviction  for  the 
same  before  two  justices  of  the  peace  in  England  or 
Ireland,  or  before  two  justices  of  the  peace  or  the 
sheriff  in  Scotland,  be  liable  to  a  penalty  not  ex- 
ceeding twenty  pounds. 

5.  Act  not  to  prevent  tale  qf  artenie  m  medicine 
under  a  medical  preteription.—That  this  Act  shsll 
not  extend  to  the  sale  of  arsenic  when  the  same  forms 
part  of  the  ingredients  of  any  medicine  required  to 
be  made  up  or  compounded  according  to  the  pre- 
scription 01  a  legally  qualified  medical  practitioner, 
or  a  member  of  the  medical  profession,  or  to  flie 
■ale  of  arsenic  by  wholesale  to  retail  dealers,  upon 
orders  in  writing  in  the  ordinary  course  of  wholeole 
dealing. 

-  6.  "  Artenie"  to  indude  aneniotu  compoundt. — 
In  the  construction  of  tiiis  Act,  the  word  "Arsenic  " 
■hall  include  arsenious  acid  and  the  arsenites,  arsenic 
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511<s.  To  steep 

(Farchsaer'i  Signature.)    Witnon.    (Seller's  Bignatnre.) 
JohnThmnas.  Junes  Stone,       GleorgoWooa. 

OroTO  Ftem,  Hendon. 
Or,  if  Pnrchiser  eannot  write. 
Seller  to  pat  here  the  words 
"caasot  write." 


HOUSE  OF  LORDS. 

PRACnCB  IN  TBE  COURTS  OP  COUUON  LAW. 

Fbidat,  June  6. — Lord  Brouoham  wished  to 
put  a  question  to  his  noble  and  learned  friend  (Lord 
Campbell),  respecting  the  proceedings  of  the  com- 
mission which  had  bean  utting  for  some  time  revis- 
ing the  mlea  of  practice  and  pleading  in  the  Courts 
of  Common  Law.  He  wished  to  ask  his  noble  and 
learned  friend  if  he  happened  to  be  informed  of  the 
progress  made  by  that  commission,  and  whether, 
within  a  reasonable  time,  their  Lordships  would  have 
the  benefit  of  their  report? — Lord  Camfbkll  said 
the  commission  had  not  yet  presented  any  report, 
and  he  regretted  he  had  to  return  that  answer  to  the 
question  which  had  been  put  to  him  by  his  noble  and 
learned  friend.  He  (Lord  Campbell)  entertamed  the 
highest  expectations  from  the  commission.  There 
conM  not  have  been  a  better  selection  than  was  made 
of  the  gentlemm  who  composed  it.  He  had  been 
lootdog  from  month  to  month  for  their  report,  and 
he  was  informed  three  weeks  ago  that  the  report  on 
practice  pleading  and  fees  was  ready  for  their  signa- 
tures. He  deplored  this  delay,  because  it  prevented 
the  judges  from  doing  what  was  in  their  power,  and 
what  they  would  otherwise  have  done  in  this  matter. 
He  most  earnestly  hoped  that  no  further  delay  would 
arise  in  the  commissioners  making  their  report, 
otherwise  the  present  session  of  Parliament  would 
pass  away  without  anything  being  done.  On  the 
whole,  he  believed  justice  was  better  administered  in 
this  country  than  in  any  country  in  the  world ;  but 
he  thought  our  system  of  practice  might  be  sim- 
plified and  rendered  much  more  economical. 
Before,  however,  any  attempt  at  improvement 
could  be  made,  their  liOrdships  ought  to  have 
the  report  of  those  learned  commissioners. — 
Lord  BaocGHAM  said,  the  good  greatiy  prepon- 
derated in  our  system  of  practice  in  the  Courts  of 
Common  Law,  but,  in  order  to  save  that  which  was 
good,  they  must  eradicate  that  which  was  bad; 
otherwise,  both  the  bad  and  the  good  would  be  Sfrept 
away  together. 

COUBTS  OP  RECONCIIBIIBMT  AND  ARBITRATION. 

Lord  Brouohau  said  he  had  to  move  to  lay  on 
their  lordships'  table  a  resolution  respecting  the 
benefits  to  be  derived  from  proceedings  in  reconcile- 
ment and  arbitration.  That  resolution  was  to  the 
effect  that  advantaces  resulting  from  proceedings 
in  reoondlement  and  arbitration  appeared  from  the 
experience  of  such  proceedings  in  the  kingdom  of 
Denmark  during  a  period  of  twenty  years  ending  in 
1846. — Lord  RxoESDAut  thought  it  was  irregular  to 
move  to  lay  a  resolution  on  the  table. — Lord 
Bbovobaii  (with  some  warmth)  said  he  did  not 
call  on  their  lordships  to  adopt  the  resolution,  but 
he  called  on  them  to  receive  it.  He  surely  had  a 
right  to  move  to  lay  that  resolution  on  the  table. — 
lord  Rboesdalb  was  understood  to  dissent.— The 
Marquis  of  Lansdownb  thought  the  noble  and 
learned  lord  (Lord  Bronvham)  had  a  right  to  lay 
the  resolution  on  the  table,  but  not  to  diride  the 
House  upon  it. — Lord  Campbkll  stud  it  was  the 
privilege  of  any  peer  to  lay  on  the  table  any  infor- 
mation whidi  he  deemed  of  importance  to  his  bro- 
ther peers.  It  was  known  that  on  one  occasion  Lord 
Mansfield  laid  on  the  table  his  notes  of  a  trial  at 
which  he  had  presided  for  the  information  of  the 
House. — The  resolution  was  then  laid  on  the  table. 


Thb  statement  in  a  morning  paper,  that  Lord  John 
Russell's  announced  Bill  to  improve  the  administra- 
tion of  justice  in  the  Court  of  Chancery  and  the  Ju- 
dicial Committee  of  the  Privy  Counol  proposes  to 
associate  the  Vice-Chancellors  Sir  J.  L.  Knight 
Bruce  and  Lord  Cranworth  as  appellate  judges  with 
the  Lord  Chancellor,  is  not  correct.  The  Bill  will 
proride  for  the  appointment  of  two  additional  vice- 
chancellors,  who  are  to  take  precedence  immediately 
after  the  Lord  Chief  Baron.  It  will  be  proposed 
that  the  new  rice-chancellors  shall  assist  the  Lord 
Chancellor  in  the  hearing  of  appeals,  and  exercise 
in  his  absence  a  co-ordinate  equitable  jurisdiction. 
It  will  nlM  be  proposed  to  confer  on  them  a  primary 
jurisdiction  in  bankruptcy.     In  addition  to  these 


duties  a  proposal  will  be  made  to  empower  the  House 
of  Lords  to  avail  themselves  of  their  asristance  tat 
the  same  manner  as  that  of  the  Common  Law 
jodges  is  now  afforded,  but  without  interfering  with 
the  existing  power  to  require  the  aid  of  the  latter. 
The  new  viee-dianoellors  will  aUo  form  a  portion  of 
tb/B  Court  of  the  Judicial  Committee  of  the  Privy 
Council.  In  addition  to  these  leading  prorisions  of 
the  forthcoming  measure,  there  will  be  others  intro- 
dnoed  with  a  view  generally  to  improve  the  adminis- 
tration of  justice  in  equity. — Globe. 

Charitaale  Trcsts. — ^The  Bill  Just  brought 
into  the  House  of  Lords  by  the  Lord  Chancellor  for 
{Militating  and  better  securing  the  due  administra- 
tion of  charities  in  England  and  Wales  is  printed. 
It  contains  eighty  provisions,  framed  with  the  view, 
according  to  &e  preamble,  of  providing  means  for 
better  securing  the  due  administration  and  super- 
vision of  chanties,  and  for  diminishing  the  delay 
and  expense  of  leijal  proceedings  for  the  revision 
and  control  of  charities,  and  otherwise  to  amend 
the  law  concerning  the  administration  of  charitable 
trusts.  The  plan  proposed  by  the  Bill  is  to  appoint 
five  "  Charity  Commissioners,"  two  of  whom  are  to 
be  paid,  with  other  officers.  Three  of  the  com- 
missioners, one  at  least  being  a  paid  commissioner, 
to  form  a  quorum.  They  are  to  have  an  office  in 
London  or  Westminster,  and  may  make  rules  and 
regulations.  They  are  to  inquire  into  the  conduct 
and  management  of  all  charities  in  England  and 
Wales;  they  may  call  for  documents' and  examine 
witnesses ';  they  may  give  their  adrice  and  opinions 
to  trustees  of  charities.  Proceedings  may  be  insti 
tuted  on  a  certificate  of  the  Attorney-General,  and 
summarily  heard  in  County  Courts  and  before 
Masters  m  Chancery.  For  providing  a  fund  for 
carrying  out  the  measure  a  charge  may  be  made  of 
2d.  in  the  pound  on  charities  amounting  to  or  ex- 
ceeding 10^  The  proceedings  of  the  commissioners 
are  to  be  laid  before  Parliament.  There  are  clauses 
in  the  Bill  wbidi  were  in  other  charitable  trusts 
Bills,  and  as  the  present  is  nnder  the  care  of  the 
Lord  Chancellor  it  will  probably  fare  better  than  the 
other  measures  on  the  same  subject. 

Leoact  Duty. — A  return  has  been  published 
relative  to  the  sums  upon  which  legacy  duty  has  been 
paid.  The  amount  of  capital  on  which  legacy  duty 
was  paid  in  Great  Britain  in  1850  was  45,815,694/. 
10s.  lid.  and  in  the  year  preceding  it  was  45,283,070/. 
Os.  4d.  The  total  amount  of  capital  on  which  legacy 
dnty  has  been  paid  since  the  year  1797  u 
1,561,109,328/.  6s.  3d.  The  amount  of  legacy  doty 
paid  in  Ireland  in  1850  was  55,633/.  7s.  6d.  being 
on  capital  amounting  to  2,404,491/.  7s.  3d.  In  tho 
preceding  year  the  lemcy  duty  amounted  71,846/.  8s. 
tiie  capital  being  2,478,948/.  19s.  9d.  The  amount 
of  dnty  paid  on  probates  and  letters  of  administra- 
tion in  Ireland  in  1849  and  1850  amounted  respec- 
lively  to  73,392/.  10s.  and  68,948/.  lOs.  In  Great 
Britain  the  legacy  duties  produced  in  1850 
1,190,760/.  2s.  3d.  and  the  probates,  sdministiations, 
&c.  957,260/.  15s.  6d.;  in  1849  these  two  sources 
of  revenue  had  been  respectively  1,144,665/.  Os.  9d. 
and  887,181/.  14a.  6d.  The  total  amount  received 
for  legacy  dutv  in  Great  Britain  and  Ireland  since 
1797  is  46,187,161/.  17s.  4d.  and  for  probates,  &c. 
37,197,156/.  14s.  2d. 

Arrest  op  abscondino  Debtors. — A  bill  has 
been  printed  by  order  of  the  House  of  Lords, 
brought  forward  by  the  Earl  of  Harrowby,  to  facili- 
tate the  more  speedy  arrest  of  absconding  debtors. 
It  is  proposed  to  give  authority  to  the  commissioners 
of  bankruptcy  and  judges  of  County  Courts,  to  issue 
warrants  for  the  arrest  of  absconding  debtors.  The 
writs  of  capiat  from  the  superior  courts  are  to  issue 
thereupon.  The  warrant  is  to  be  auxiliary  to  such 
writ  of  capiat,  and  persons  so  arrested  may  apply  to 
a  judge  of  one  of  the  superior  courts  to  be  discharged. 
On  the  payment  of  toe  debt  and  costs  the  party 
arrested  to  be  discharged.  In  case  it  should  appear 
to  the  satisfaction  of  a  jury  in  any  action  brought  for 
false  imprisonment  under  a  warrant  authorized  to  be 
issued,  that  such  imprisonment  was  malicious,  or 
that  tliere  was  no  probable  cause  of  action,  then  the 
warrant  and  the  writ  of  capiat  issued  thereon  shall, 
in  either  of  such  cases,  be  no  ground  of  justification 
to  the  person  at  whose  suit  the  same  shall  have  been 
issued.  Certain  fees  are  to  be  payable,  but  none  in 
the  Court  of  Bankruptcy.  Some  forms  to  be  used 
are  given  in  a  schedule  to  the  bill. 

Farm  Buildinos. — Among  the  Parliamentary 
papers  issued  on  Monday  is  a  copy  of  a  bill  as  amen- 
ded by  the  committee,  the  object  of  which  is  to  ex- 
tend the  provisions  of  the  Drainage  of  Lands  Act 
(1849)  to  the  advance  of  private  money  for  the 
erection  and  repair  of  farm  buildings  on  lands  in 
Great  Britain  and  Ireland.  Section  1  provides  that 
landlords  may  borrow  or  advance  money  for  the 
improvement  of  land  by  the  erection  thereon  of 
Ikrm-houses,  labourers'  cottages,  or  farm-buildings, 
or  repairing  the  same,  and  to  have  the  money  so 
expended  charged  upon  the  inheritance  in  the  same 
manner  as  is  provided  by  the  Drainage  of  Lands  Act. 
The  advances  sra  not  to  exceed  eighteen  months' 
value  of  the  land  for  which  they  are  required.  The 
I  report  made  on  application  to  toe  Commissioners  to 
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MthoriM  any  loan  is  to  oontaia  all  tbe  partksDlan  u 
Begwds  die  land  and  propowd  imiwoTement*  daemed 
leqaUite,  to  enable  the  Commiaaionen  to  jodge  of 
the  expediency  of  aUowing  the  application,  but  need 
not  include  any  estimate  of  the  annual  Taloe  of  the 
improvement  to  the  land.  All  buildings  erected 
tmder  Uie  propoaed  Act  are  to  be  insued. 


THE  MAGISTRATE, 

Ain>  FABOOHIAL  AKD  UtTinOtPAL  LATrTBB. 

It  seems  that  where  there  bas  been  an  alleged 
illegal  election  of  a  clerk  to  a  board  of  guardians, 
&e  proper  coarse  of  proceeding  to  set  it  aside  is  by 
quo  tcarranto,  and  not  by  mandamut.  In  Rt  Tie 
Gvarditau  ofStMarlin't-in-the-FUldt,  17  Lin  T. 
140,  Lord  Camfsbli.  said,  "  An  eleotion  has  taken 
place,  and  the  office  is  lull.  New,  that  being  so,  if 
the  office  is  one  fbr  which  quo  warrtmtt  wodd  Ue, 
it  is  settled  by  a  long  course  of  practice,  which  I 
consider  very  conveDient,  that  the  proceeding  onght 
to  be  by  information  in  the  nature  of  quo  uarranio, 
and  not  by  mandtmtm."  The  question  whether  it 
it  BDch  an  office  depends  on  this,  if  it  is  of  a  public 
nature.  "  It  does  appear  to  me  that  the  office  is 
jost  as  public  in  its  nature  as  that  of  treasurer  of  a 
county." 

The  provision  of  12  &  13  Vict.  c.  103,  s.  5, 
charging  the  expenses  of  a  pauper  lunalie,  who,  if 
sane,  would  be  removable,  upon  the  common  fund 
Of  the  union,  has  been  held,  in  Reg.  v.  The  Over- 
tttn  ofLeedt,  17  Law  T.  142,  not  to  extend  to  the 
case  of  a  single  parish  which  has  a  board  of  guar- 
dians by  Act  of  Parliament  exercising  the  powers  of 
«  union. 

In  TAe  VataehaU  Bridge  Company  y.  Sawyer, 
17  Law  T.  144,  the  tolU  of  a  bridge  wen  held 
UiAle  to  land  lax,  as  being  tenements  and  heredita- 
ments within  the  meaning  of  38  Geo.  3.  c  40. 

Where  a  conviction  was  qoasbed  on  appeal  to  the 
Sessions,  and  then,  on  a  case  reserved,  affirmed  by 
the  Q.  B.  a  procedendo  was  directed  to  carry  back 
the  case  to  the  Sessions,  in  order  that  the  conviction 
might  be  enforced,  pursuant  to  sec.  27  of  II  &  12 
Vict.  0.  43. 

Lord  Campbbi.l'8  Bill  for  the  ingirovemeitt  of 
the  admiawtratton  of  criminal  juttice,  as  sent  down 
from  the  Lords,  is  now  before  us.  Various  altera- 
tions have  been  made  in  it  since  last  we  noticed  it. 
Now  it  consists  of  thirty-three  sections :  it  em- 
powers the  Court  to  amend  variances ;  provides 
that,  in  indictments  for  murder  and  manslanghter, 
the  manner  and  means  by  which  the  crime  was 
committed  need  not  be  stated ;  gives  a  short  form 
of  lodictmeDt  in  embezzlement,  forgery,  and  utter- 
ing, stealing,  or  obtaining  by  false  pretences,  en- 
graving plates,  &c. ;  empowers  the  jnry,  on  indict- 
ment whereon  the  defendant  might  be  convicted  of 
larceny,  to  find  him  not  gnilty  of  stealing,  bnt  gnilty 
of  receiving ;  enacts  thst,  in  trials  for  felony,  if  the 
offence  be  not  completed,  the  parties  may  be  found 
goilty  of  an  attempt  to  commit  the  same ;  repeals  the 
fiunous  1  Ithsec.  of  1  Vict.  c.  85  (rA* jBiriTscase);  en- 
ables jnries  on  an  indictment  for  robbery  to  convict  of 
an  assault  with  intent  to  rob ;  provides  that  a  person 
tried  for  a  misdemeanonr  shall  not  be  acquitted  be- 
cause the  offence  proves  to  have  been  felony ;  nor  a 
person  indicted  for  embezzlement  if  it  prove  to  be 
larceny,  or  vice  vered;  that  persons  guilty  of 
s^fwrately  stealing  or  receiving  may  be  convicted 
on  an  indictment  for  jointly  stealing  or  receiving  ; 
that  in  the  absence  of  the  principal  felon  separate 
accessories  and  receivers  may  be  included  in  the 
tame  indictment ;  that  three  larcenies  by  the  same 
person  within  three  months  may  be  included  in  the 
same  indictment;  that  where  a  single  teking  is 
charged  the  prosecutor  is  not  to  be  put  to  elect, 
unless  it  appear  that  there  were  more  than  three 
takings,  or  at  more  than  the  distance  of  three 
calendar  months  from  each  other;  that  even  a 
bank-note  may  be  described  simply  as  money.  It 
empowers  any  Court,  jodge,  or  justice  to  direct  a 
person  guilty  of  perjury  in  any  evidence  to  be  pro- 
secuted, and  for  that  purpose  to  commit  or  bind 
over  witaesses  to  give  evidence,  and  give  a  certifi- 
cate of  prosecntion  being  directed,  upon  production 
of  which  the  cosU  are  to  be  allowed  by  the  Court 
before  which  the  trial  is  had.  Further  provisions 
are  made  for  simplifying  indictments  for  perjury, 
and  the  proof  thereof.  In  indietmenU  it  is  not  to 
be  necessary  to  state  the  venue,  except  in  the 
margin,  nor  is  an  indictment  to  be  held  inenffident 
by  reason  of  divers  specified  objections;  and  all 
objections  to  indictments  are  to  be  teken  before  the 
jtiry  are  sworn,  except  In  error.     The  Court  is 


diets  and  judgments  are  to  be  valid  after^  such 
amendments,  and  records  are  to  be  drawn  up  in  the 
amended  forms. 

The  law  as  to  the  traverse  of  indictments  in 
misdemeanour  is  repealed,  and  no  traverse  is  to  be 
allowed  without  the  permission  of  the  Court  on  a 
motion  to  postpone  the  trial.  TTie  mode  of  plead- 
ing also  is  altered.  Upon  arrfiignment,  prisoner  is 
to  be  asked  "  whether  he  wishes  to  plead  guilty  or 
any  other  plea,  or  to  be  tried  ;"  and  if  he  says  he 
wishes  to  be  tried,  or  refuses  to  answer,  a  plea  of 
not  gnilty  is  to  be  recorded. 

This  measure,  which  efbcte  great  improvements 
in  the  Criminal  Law,  is  to  come  into  operation  on 
the  1st  of  Novembernest. 


JOINT-STOOK  COMPANIES'  LAW 
JOURNAL. 

Tbb  mneh-vexed  question  as  to  the  vslidity  of 
a  call  payable  by  instalmeiits,  bas  been  at 
leD^th  determined  by  the  decision  of  the  Court 
of  Error  holdinft  a  call  so  made  to  be  good, 
provided  the  entire  som  so  called  for  does  not 
exceed  the  sum  for  which  the  company  is  au- 
thorised to  make  a  single  call.  But  it  would 
seem  that  neither  could  an  action  lie  fbr  the 
call,  nor  the  shares  be  forfeited  for  nonpayment, 
until  the  last  instalment  bad  beoome  due  and 
was 


WINDING  UP. 
Arnm  the  decision  of  the  Hoose  of  Lords  in 
Cottle'*  ease  there  could  be  no  doubt  what  would  be 
the  decision  of  the  Lord  Chancellor  in  Betley'i 
case,  17  Law  T.  137.  Mr.  Besley  had  done  no- 
thing more  than  subscribe  to  payment  of  the  ex- 
penses and  attend  a  meeting  for  this  purpose  qfHer 
the  concern  was  broken  up.  He  was  not  liable  to 
any  creditors — that  was  clear.  "  The  payments 
made  by  Mr.  Bedey  were  made  as  matters  of  fii- 
vonr  and  in  good  faith  to  the  committeemen,  and 
did  not  make  him  liable  to  tiiem  for  further  contri- 
bution." The  cnrions  part  of  this  case  was  the 
inclination,  so  strongly  shewn  by  the  Court,  to 
make  the  official  manager  pay  the  costs  of  the  ap- 
peal. 

It  will  be  teen  that  in  Onion'e  case,  17  Law  T. 
138,  Lord  Cranworth  has  directed  an  issne  to  try 
whether  the  answer  to  the  nsnsl  letter  of  allot- 
ment "  that  shares  should  be  reserved  for  him  " 
was  an  aoceptance  of  shares  by  a  committeeman, 
who  had  never  acted,  so  as  to  make  him  a  contribu- 
tory.   

LAKCASRntB.  CUKSHIRE,  AND  StATFORDSBIBB 

RArLWAY. — Friday,  the  first  meeting  of  the  share- 
holders liable  to  pay  off  the  claims  on  this  company 
was  held  before  Master  Bhmt.  The  first  list  taken 
was  that  of  the  provisional  committee,  fbr  whom 
Mr.  Roxburgh,  Mr.  Little,  and  other  counsel 
appeared.  The  only  person  fixed  was  Mr.  Ward,  of 
Sheffield,  on  ito  being  proved  that  he  accepted  shares 
and  paid  deposit,  and  attended  meetings  of  the 
managing  committee.  The  other  cases  were  ad- 
journed to  the  nth  of  June. 

Gbbat  Wbstirm  Railwat  or  Bknoal. — 
Tuesday,  Master  Hnmphry  disallowed  a  claim  of 
140/.  brought  in  under  this  estete  bv  Mr.  W.  P. 
Andrews  in  respect  of  a  third  aditkm  o^  a  pamphlet, 
published  by  Messrs.  Newby,  on  the  subject  of  In- 
dian nilways,  and  advocating  the  advantages  to  be 
derived  from  the  route  of  the  proposed  hue  from 
Calcutta  to  Rajmahal.  Bvidence  was  produced  in 
support  of  the  claim,  to  the  effect  that  M^or 
Ml^od,  Mr.  Alderman  Hooper,  and  othos  of  the 
directors,  had  approved  of  the  publication,  as  cal- 
cnlated  to  promote  the  interests  of  the  oompsny ; 
bnt  as  no  direct  proof  of  any  order  could  be  addncad, 
the  claim  was  disallowed. — Dailj^  Newt. 

Coupbbssbd  Aib  ^on>B  Railwat  Compant. 
— On  Tuesday,  on  .the  recommendation  of  Mr. 
Duncan,  the  official  manager  of  this  company's 
affairs,  Sir  Wm.  Home,  decUred  a  return  of  4s.  9d, 
per  share,  to  be  divided  amongst  the  shareholders  in 
this  company  out  of  the  assets  realised. 

OxFonn  ANn  Worcbstxb  Extension  Rail- 
way.—On  Thursday  a  meeting  was  held  in  this 
matter  before  Sir  George  Rose,  to  make  a  call  of 
II.  Is.  per  share  on  those  shareholders  settled  on  the 
list  as  hable.  Mr.  Kaims,  for  the  official  manager, 
stated  that  it  was  proposed  to  levy  the  above  contri- 
bution on  those  who  were  included  in  the  first  class 
of  contributories,  who  had  not  paid  the  original  de- 
posit of  two  guineas  per  share,  and  in  respect  of 
which  they  bad  subscribed  the  deed, 


were  members  of  the  msns«ing  oommittee.  Ifr. 
Turqoand  stated  that  the  call  was  required  to  meet 
debte  amounting  to  1,1431.  and  that  on  applying  the 
produce  of  the  call  tiie  oavmento  nriginiilW  nada 
by  the  shareholders  would  be  ■eqmiUaed.  '  Thsfra. 
posed  caU  would  produce  abontStWOi.  and  aoymiiihs, 
after  paying  the  expenses  of  winding  up  the  eompnyi 
would  he  returned  to  the  contributories.  Mr.  Flews, 
Mr.  W.  B.  James,  and  o&en,  on  behalf  of  Sit  J. 
Key,  Major  Sharpe,  and  several  shaiehoUen,  op- 
posed tJie  dedaration  of  a  call,  contending  that,  ac< 
cording  to  the  decirion  of  Lord  Cranworth,  thr 
official  manager  must  first  shew  in  respect  of  what 
particular  debte  thdr  oUoite  woe  individnaltrBable. 
Mr.  Kaims  npHfid  that  the  dedsoa  ^  Ijonl  CksB. 
wtntii'Muld  not  wvml  in  this  case,  and  qnoted  a 
clause  from  the  subscribers'  agreement  eatmi  iato 
by  the  shareholders,  and  by  which  they  acftm^ 
"  undertook,  in '  the  event  of  the  rgection  of  <ta 
scheme  in  pariiament,  or  in  the  event  of  the  oon- 
pany's  failure,  to  pav  and  discharge  all  the  debts  of 
the  company."  His  Honour  said.  Oat  in  view  of 
this  direct  dsclaratioB  of  covenant  on  the  pnt  of  the 
subscribers,  he  did-  not  at  inesent  see  how  he  eodU 
decline  to  make  a  call  unless  the  varions  paitksa^ 
posing  could  succeed  in  upsel!ting  tlie  BSaniii|ailia 
respect  of  which  they  were  elearlv  liable,  to  pvS 
them  anopportoni^  of  doing  wUch  he  would  past- 
pons  any  lormal  oedsion  until  the  lOth  of  Jtfif 
next. 

Hpll  Poblic  Bath  Cokpaitt.— T>m8^  « 
meeting  was  held  in  this  matter,  before  S^  womm 
Home,  to  consider  the  propriety  of  ArtUamt  s  call 
of  22/.  per  share  on  the  contributories.  Hr.  Hethn> 
ington,  who  appeared  for  the  offidal  manager,  Mr. 
Gooddiap,  said  that  if  his  Honour  should  approve  at 
a  call  for  the  above  amount,  it  would  pioMily  be 
the  last  that  would  have  to  be  declared  on  the  oon- 
tributories.  There  were  185  shares,  and  the  amoorf 
proposed  to  be  raised  would  thmrefoie  be  4,0KM. 
supposing  the  call  to  be  properly  responded  to.  '  All 
the  contnbnteries  had  already  psid  VU.  per  sbne^ 
and  those  who  had  advanced  more  would  have  aeSt 
for  it.  The  costs  of  windhig  up  would  probably 
amount  to  600/.  The  Master  remarked  that,  aniil 
the  Ibin  of  costs  was  taxed,  ha  would  mske  na 
order  for  payment  in  respect  to  it  Mr.  Hrthering- 
ton  only  desired  tiiat  a  sum  of  600/.  should  be 
reserved  to  meet  the  bill.  His  Honour  thooj^  CUs 
suggestion  perfectly  reasonable.  Hie  official  as- 
nager  would  take  care  to  have  the  meeting  tods- 
dare  the  call  properly  advertised.  As  to  the  amfloat 
of  the  proposed  call,  he  could  at  present  see  no  ob- 
jection to  it. 

Merchant  Tbaobbs'  Ship  Loan  ano  Insu- 
rance Company. — Tuesday,  a  pcsnt  of  cooaider- 
able  importance  was  raised  in  this  matter  before  Sir 
William  Home,  on  the  application  of  Mr.  Rox- 
burgh, counsel  for  Mr.  Harding,  the  offidal  maaa- 
ger  of  this  company,  to  expunge  the  proof  of  MAi, 
amounting  to  80,000/.  allowed  by  the  CommissiinM 
of  Bankruptcy.  The  application  in  qnestian  wss 
founded  on  the  allegation  that  these  debts  were  ooe- 
tracted  between  the  prorisional  and  complete  legia- 
tretion  of  the  company,  and  that^  conaeqaently,  the 
directors  or  promoters,  and  not  the  shardMiUB*, 
were  liable  in  respect  of  them.  Messrs.  Maples  and 
Fearce,  who  werelsolidtors  to  the  assignees  undsr 
the  bankruptey,  opposed  the  application  nadertka 
7th  section  of  the  Joint  Stock  Companies  ViotSBg- 
np  Act.  His  Honour  dedined  to  accede  to  tfas 
application,  being  of  opinion  that  he  had  no  jaiis- 
diction  to  do  so  under  the  Act,  the  debts  bavinc 
already  been  admitted  by  the  Coraraiaskmer  ia 
Bankruptcy.  Mr.  Roxburgh  sdd,  thatas  the  point 
was  of  very  great  importance,  and  as  the  Bank- 
ruptcy Law  Consolidation  Act  expressly  savsd  tka 
jurisdiction  of  the  Joint  Stock  Companies  AK^otBnf- 
up  Act,  the  question  could  not  be  allowed  to  rest 
there. 

iNOEPENnXNT     AsSURANCB      CoWPANT.  — 'Ob 

Saturday,  before  his  Honour  Master  Tbmay,  ■  ihr- 
tfaer  call  of  30s.  per  share,  in  addition  to  one  of  li. 
already  made,  but  insuffidentiy  paid,  was  dedared, 
on  a  report  fit>m  Mr.  Hutton,  the  oflbaal  iiiiii>fc«>, 
that  it  was  necessary  to  discharge  debts. 

Banwexn  Iron  Company. — A  eaU  ot  SL  par 
share  has  been  made  to  pay  off  liabilities,  ps^afals  oa 
the  23rd  inst.  

PETITIONS,  ORDKRS,  MKBTINGS,  JIP. 
POINTMENTS,  CALLS,  tee. 

[Aiaunmcti,  issued,  sod  mads,  dming  the  pait  week.] 
Woreetter  Com  JBxekamgt  Oompami. — To  lypoint  ' 

msoager  on  18th  June. — Kinderurj. 
Strtfbrd  and  Ittrtkyr  Tjiinil  Jwnetion  Jailwny  < 

— To  settle  Ust  of  eonmbutoriea  on  irth  Jane,- 

ybrr 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 


It  was  like- 

,  .  ,  -       ,        ,   ,  .  ,  wise  proposed  to  make  the  call  on  the  sixth  class  of 

empowered  to  amend  any  formal  defeat,  and  ver-  contributories,  but  onlynpon  those  in  that  class  who 


Sbldom  a  week  passes  without  produdag  a  caae  oC 
disputed  construction  of  a  will.  Again,  there  are  t«« 
to  be  noted  by  the  Solicitor  in  ld$AHimtt  or  I 
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«r  wlMlBiM  ii  kii  pnetieal  gatda  in  this  bnneh  of 
the  law.  In  Cnylton  v.  OHh,  17  Law  T.  137, 
the  nddae  of  property  was  ghren  to  tnutaei  to  be 
porduKd  into  the  ftiods  fer  opening  new  ichooU, 
cnlMcribing  to  those  already  opened,  and  in  par- 
chadngland,  to  be  let  oat  to  the  poor  at  a  low  rent, 
which  rent  wai  to  be  applied  to  any  bene*olent  pnr- 
poie  the  tnuteei  might  tUnk  proper.  It  was  held 
that  the  residae  should  be  divided  into  two  eqoal 
parts,  one  to  be  applied  (o  education,  the  other  to 
go  to  the  next  of  Un,  the  devise  being  void  under 
the  Mortmain  Acts. 

In  Eatttrby  r.  Omwiei,  17  Law  T:  138,  hmds 
in  A.  and  B.  were  settled  upon  varioos  trusts,  and  sub- 
ject thereto  to  snch  children  as  C.  should  by  deed 
or  will  appoint ;  and,  in  default,  among  sudi  iJiildren 
as  tenants  in  eommon.  Two  of  the  trustees  nerer 
«eted ;  the  third  sold  the  lands  in  A.  and  B.  and 
bought  lands  in  D.  with  part  of  the  money,  and 
in  a  suit  invested  the  rest  in  Consols.  In  the  same 
•oit  the  lands  in  B.  and  D.  aud  the  Consols  were 
deeUred^to  be  the  tnut  estate.  C.  by  will,  reciting 
the  settlement,  appointed  "-all  the  real  and  per. 
■onal  estate  meatunied  and  comprised  in  the  said 
recited  settlement,"  to  fear  of  the  children.  It  was 
lidd  that  the  lands  in  D.  and  the  Consols  passed  by 
this  appointment. 

In  ^e  law  of  Landlord  and  Tatant  there  is 
another  decision  of  inteieat — viz.  that  a  landlord  has 
a  right  to  distrain  upon  his  tenant  at  irill.  {Doe 
dam.  Benton  v.  Frott,  17  Iaw  T.  US.)  In  the 
tame  ease  it  was  held,  that  where  an  agreement  for 
a  lease  had  been  made  with  a  tenant  at  will,  but  no 
lease  was  ever  prepared,  but  in  the  draft  there  was 
an  indorsement  made  and  signed  between  the  par> 
ties,  and  rant  had  been  paid  and  a  receipt  given  for 
it,  tiiis  was  not  sufficient  to  alter  the  tenancy  at  wiU 
into  a  tenancy  from  year  to  year. 

ABGIBTRATION  OF  ASSURANCES. 

TO  THE  BDITOa  OF  TBB  LAW  TI1IB8. 

Sir, — As  I  am  one  of  many  who  much  regretted 
that  you  seemed  to  have  made  up  vour  mind  that 
regisbation  itself  was  desirable,  and  that  its  mode 
omy  was  now  open  to  discussion,  I  was  pleased  to 
see  the  "suggestion"  in  the  leading  article  of  your 
last  number.  The  possibility  of  attaining  most  of 
the  useful  ends  of  registration,  without  its  draw- 
hacks,  by  means  of  indorsements  on  title  deeds,  is  by 
BO  means  a  new  idea.  It  was  suggested  by  sevenl 
of  the  witoesaes  who  were  examined  before  the  Real 
Froperty  Commissioners  of  1830 ;  but  it  is,  indeed, 
ao  obvious  that  it  bad  occurred  to  me  before  I  knew 
of  tills  drcnmstance ;  and  1  had  given  it,  at  intervals, 
some  thought.  The  most  feasible  plan  seems  to  me 
to  be  something  as  follows : — Conveyances  on  sales 
form  now  the  principal  deeds,  or,  so  to  speak, 
the  vertebra  of  almost  every  title.  Possession 
changes  with  them,  so  that  they  are  usually  noto- 
lioos:  mortgages,  settlements,  and  charges  are 
capable  of  concealment.  It  might  then  be  enacted, 
that  every  document  (except  wills)  subsequent  to  the 
last  sale  convejrance  should  be  void  as  against  any 
person  aoqairing  an  interest  in  the  estate  for  valu- 
able consideration,  and  not  having  express  notice  of 
the  document^  unless  a  memorandum  of  it  were  in- 
doned  on  the  last  sale  conveyance.  In  the  few 
cases  where  there  had  been  no  sale  of  the  estate, 
the  indorsement  should  be  on  the  last  deed  passing 
an  estate  in  fee  simple  to  the  present  owner  or  bis 
ancestor  or  testator.  As  to  derivative  estates,  snch 
as  leaseholds  for  years  or  lives,  the  deed  creating  the 
estate  should  be  considered  as  a  sale  conveyance  for 
the  purpose  of  indorsements  being  made  upon  it. 

With  a  view  of  testing  this  plan,  I  have  gone 
throngh  almost  all  the  cases  either  suggested  by  the 
commissioners  of  1830  in  their  report,  as  affording 
froility  of  fiaud,  or  stated  in  the  evidence  in  the 
appendix  as  actual  instances  of  it  under  the  present 
•ystem]  and  I  find  that  in  no  single  case  could  the 
frand  have  been  committed  if  the  law  had  contained 
these  simple  provisions.  Surely,  if  there  be  even 
the  least  prosjwct  of  anything  of  this  kind  famishing 
an  adequate  remedy,  Pu'Liament  ought  to  hesitate 
beftira  vanturing  on  so  dubious  an  experiment  and 
so  enormous  an  innovation  as  a  general  register ;  for 
these  frauds  are  urged  by  its  advocates  as  afibiding 
the  strongest  argument  for  its  adoption. 

I  cannot  see  the  advantage  of  indorsing  a  list  of 
aU  documents  of  title  on  every  deed,  as  yon  seem  to 
recommend ;  but  possibly  1  am  under  some  mistake 
as  to  your  meaning,  which  a  fiiUer  development  of 
yonr  views  may  remove. 

I  am.  Sir,  yours,  &c. 

Cambridge,  Jan.  11, 1851.  H.  Ootobbd. 


paaae  of  making  a  good  title  to  41m  yiaperty,  and 

the  purehaser  at  the  expense  of  the  preparation  of 
the  instrument  necessary  for  vesting  the  property  in 
Umself.  I  conceive  a  surrender  and  admittance  to 
be  necesssry  instruments  for  so  vesting  a  copyhold 
estate  in  the  purchaser,  and  I,  therefore,  think  that 
the  parchaser  should  be  at  this  expense,  and  this  I 
know  to  be  the  rule  in  Lancashire^  and  I  suppose  it 
is  so  everywhoe  else.  W.  S. 


flmtDft*  to  iSticrfH. 

VOLLS. 

TO  TBS  BOTTOB  OF  TBB  LAW  TIMBS. 

Sin, — Your  correspondent,  who  signs  himself 
"O."  in  yonr  Isst  number,  asks  whether  the  initials 
of  a  testator,  together  with  those  of  the  attesting 
witnesses,  placed  in  the  margin  of  a  will  against  alte- 
rations therrin,  are  of  themselves  snfBeient  to  satisfy 
the  provisions  of  1  ^ct  c.  26  (the  Wills  Act) ;  and 
also  whether  there  has  been  any  decision  on  the 
point.  There  has  not  been  any  decision  as  to  the 
mere  placing  of  initials.  Should  that  question  arise, 
I  have  little  doubt  they  would  not  be  deemed  suffi- 
cient, unless  it  appeared  either  from  the  attestation 
clause,  or  firom  a  memorandam,  or  from  an  affidavit 
of  the  attesting  witnesses,  that  the  alterations  which 
these  initials  identify,  were  made  before  the  will 
was  executed.  The  words  of  the  21st  section  of 
the  Wills  Act  are,  "  No  alteration  made  nfter 
the  execution  of  a  will  shall  be  valid,  unless 
such  alteration  shall  be  executed  in  like  manner  as 
is  required  for  the  execution  of  the  will."  It  is 
obvious  that  if  the  alterations  were  so  executed, 
whether  they  were  there  before  or  after  the  will  was 
executed  would  be  immaterial.  The  concluding 
words  of  the  above  section  are  these,  "  but  the  will, 
with  snch  alteration  as  part  thereof,  shall  be  deemed 
to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  vritnesses  be  made  in  the 
margin,  or  on  some  other  part  of  the  will  (a)  oppo- 
ote  or  near  to  such  aHeiation,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandam  referring  to  snch 
alteration,  and  written  at  the  end  or  some  other 
pert  of  the  will."  Accordingly,  the  Prerogative 
Court  lately,  "in  the  goods  or  G.  P.  Wingrtne," 
reported  in  the  Law  Times,  vol.  16,  p.  347,  girted 
probate  of  a  will,  together  with  the  alterations  it 
contained,  the  namti  of  the  attesting  witnesses  and 
the  testator  appearing  opposite  thereto,  and  that, 
although  there  was  nq  mention  of  the  iteration  in 
the  attestation  clause,  nor  any  memorandum  referring 
to  them ;  but  I  apprehend  that  Court  would  not 
have  done  so  had  the  initials  alone  been  there.  I 
might  here  remark,  that  the  words  of  the  Act  lost 
dted  would  tend  to  nullify  (if  they  do  not  in  effect 
do  so)  the  provisions  of  the  9th  section,  which,  as 
interpreted  by  the  decisions^  require  the  signature 
of  the  testator  and  the  two  subscribing  witnesses  to 
be  made  in  the  joint  presence  of  all  three.  Por 
example,  a  will  may  have  been  so  executed,  and  the 
testator  may  subsequently  make  very  extensive  and 
important  alterations,  and  may  then  sign  his  name 
a^jainst  them,  and  subsequently  ask  the  attesting 
witnesses  to  add  their  names;  or  he  may  add  a 
memorandum  referring  to  the  alterations,  sign  his 
name  to  it,  and  afterwards  ask  the  attesting  witnesses 
to  do  the  same,  each  sifpature  in  both  cases  being 
made  at  three  different  times,  and  not  in  their  joint 
presence.  In  the  case  referred  to,  the  Court  decreed 
probate  of  the  alterations  on  an  ex  parte  motion ;  had 
there  been  any  opposition,  or  had  its  attention  been 
drawn  to  the  apnarent  violation  of  the  9th  section, 
the  decision  woula  have  been  mora  satisfsctory. 

I  am,  Sir,  yours,  &c.  A.  W. 


COSTS  OF  BURRENDBR. 
Ik  answer  to   the  query   of  your   Luiieapondent 
•W.  H.  C."  Ae  rule  is  that,  in  the  absence  of  an 
eapress  declaration  in  the  conditions  of,  orsgreement 
fcr,  sde  as  to  costs,  the  vendor  sbaU  be  at  tiia  ex. 


COUNTY  COURTS. 

Snmmarp. 
It  seems  that  the  mere  fact  that  a  case  is  not 
within  the  jurisdiction  of  the  County  Courts  is 
not  of  itself  sufficient  to  make  it  imperatire 
upon  the  judge  to  give  costs  where  the  action 
is  brought  in  tbe  Superior  Court,  nor  is  the 
defendant's  plea  of  "  not  possessed  "  sufficient 
of  itself  to  justify  the  conclusion  that  title  is  in 
question.  "  By  the  last  Act,"  said  the  Court 
in  Latham  v.  Spedding,  17  Law  T.  141, 
"the  onus  as  to  costs  for  the  plaintiff  is 
thrown  upon  the  plaintiff,  and  we  think 
it  clear  that  he  is  bound  to  shew  that  he  could 
not  sue  in  tbe  County  Court  by  establishing 
that  tbe  titie  did  bond  fide  come  in  question, 
not  merely  that  defendant  has  pleaded  so 
that  it  possibly  might  have  come  in  question." 
Another  doubt  on  decision  on  the  form  of 


afidaritin  si^asiwii  appaara  in  Ckm  Imuod  W4 
BlUott,  17  Law  T.  143;  bat  in  diis  caae-wa 
find  the  rare  result  that  tbe  mffidavit  waa  held' 
to  be  sufficient. 

In  the  case  of  B*  H.  Heniek,  17<Xaw  T. 
148,  in  Jniafwcy,  where  a  pstidan-  «M  dis- 
aiaaed  at  tfaa  inaolveot's  request,  th»  costs  of 
the  opposition  were  allowed  oat  of  money  ia 
Coart  bdongioff  to  the  estate. 

It  is  stated  »at  the  judge  of  the  lirerptfol 
Court  is  not  to  be  allowed  to  sit  agaia  until 
the  inquiry  ia  concluded. 


COUNTY  COURT  HOMfE  CTRCUIT. 

oovas  Di.1t  SOB  cm  xoam  os  Jtm. 
WaUbam  Abbw— Wadnndaj,  June  11,  at  half^aat  tao, 

CTm    ):  im — Fn.Inv,  June  13,  St  elersn. 

Hi'ii  WTooinbo— Tuesdar,  Jnaa  17,  at  atarvan. 
Uibrilge— WodnMd&y,  Jnn«U,^at  tan. 
HitchiTi— Friday,  Jane  2a,  at  tan. 
W^itfurd— Monday,  Juno  23,  at  tan. 
Liiti  m  —Tuesday,  June  21,  at  elaran. 
BJaijiii.iii   -Thtmdar,  Juna  26,  at  tan. 
H  :  1 1'  rJ—Kridar,  Jiina  27,  a*  half'paat  tan.  i 
Barnot— ^utiirday,  June  16,  at  alaraa. 
St.  Albans — Monday,  June  30^  <  * 


LmBPooL  Cotnrrr  Comir. — ^Itis  now  aeer* 
tained  beyond  ^  donbt  that  Mr.  Ramshay  iHll  noi 
preside  at  the  next  sittiiiga  of  the  Coaaty  Oainrt> 
The  Bari  of  Carlisle  intimated  to  him,  stthe  dose  «f 
tbe  proceedings  in  London  on  Tuesday,  tha^  pend- 
ing the  present  inqpury  into  the  dlegations  of  the 
Liverpool  memorialists  against  him,  ^  deputy  most 
be  appointed.  This  will  os  done;  and  amioagh  wa 
are  unable  to  state  who  will  preside,  it  is  ln|iiiilssil 
that  the  tiuA  may  be  relied  upon  that  Mr.  Ramshay 
will  not,  at  present,  appear  in  the  court,  lie  ant 
Liverpool  sittings  are  fixed,  we  believe,  for  the  23id 
instant. — Liverpool  Merewry. 


THE  LAWYER. 

SbvtinBBXH, 
EoniTY  Fracticb. — The  Trustee  Act  ooii> 
tinues  to  yield  points  for  discussion.  Ia 
Re  Wat  it's  Settlement,  17  LawT.  139,  tbeftets 
were,  that  by  a  settlement  a  power  was  giren 
to  appoint  a  new  trustee  in  the  place  of  any 
trastea  becoming  "  incapable  to  act."  One  of 
the  trustees  became  bankrupt,  and  was  indicted 
for  not  surrendering,  but  went  abroad.  It  was 
held  that  sec.  10  of  the  Trustee  Act  did  not 
apply  to  a  case  where  one  of  several  trustees 
being  out  of  the  jurisdiction,  and  the  rest  con> 
tinuing  to  act,  it  is  only  requited  to  appoint 
another  in  his  place. 

Common  Law. — Where  an  action  of  debt 
and  an  action  of  covenant  were  brought  by  the 
same  plaintiff  against  tbe  same  defendant  tat. 
the  same  cause,  and  a  judge  had  ordered  that 
plaintiff  should  elect  on  which  he  would  pro* 
ceed,  whereupon  he  selected  the  action  of  debt 
and  recovered  the  full. amount  claimed,  and 
then  proceeded  with  the  action  of  covenast 
for  the  purpose  of  recovering  interest  due,  it 
was  held  that  the  order  provionslv  obtained 
prevented  liim  from  doing  so.  (,facMm  v.  7M« 
Charimg-erois  Bridge  Company,  17  LawT.  141.) 

The  Court  of  Q.B.  has,  it  vrill  be  seen,  agaid 
refused  the  application  of  Mr.  Barber  for  re> 
admission,  repeating  its  farmer  judgment. 


(a)  The  9th  lection  of  the  Willi  Aot  require*  the  signa- 
tore  to  be  at  the  foot  or  end,  and  on  ttioee  worda  the 
judicial  committea  of  the  privy  coimcil  has  pat  a  rigid 
eonstmctioD. 


PRACTICAL  STATUTES. 
TO  TBB  Bniraa  or  the  ljvw  mas. 

BiR, — In  consequence  of  sueiug  i 
of  the  book  in  the  Law  Timks,  I  sent  far  a  oopy  of 
"The  Practical  Stiitotes  of  the  Session  of  18fi0," 
and  having  got  it,  see  in  the  pre&oe  that  "tna 
volume  is  an  experiment."  The  olqect  of  this  lattat 
is  to  say,  that  in  my  opinion  it  is  a  very  good  expe- 
riment, and  one  wbid^  I  hope,  will  answer ;  so  that 
we  may  really  get  at  a  knowledge  of  those  statutea 
which  it  is  necessary  to  be  acquainted  witii,  and  not 
have  the  trouble  of  wading  throngh  all  the  statutet 
at  large  of  a  sesnon. 

I  would  suggest  to  the  publisfass  to  let  ns-hsar* 
the  book  aa  soon  as  possible  after  the  dose  of.  tin 
session.  I  am.  Sir,  yoon,  dec.  H. 

Liverpool,  Jane  12. 

[Note. — ^The  volume  for  the  prosent  session  wiS 
be  .issued  almost  immediately  after  its  conclusion  t 
and,  to  secure  this,  the  statotes  are  put  into  type  as 
they  are  passed.  For  the  further  accommodation  of 
those  who  require  them  immediately,  they  vrill  be 
published  in  numbers  at  Is.  as  Cut  as  a  suffident 
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tapply  of  material  breeeiTed.  As  yet  there  hai  not 
Mn  enonrii  to  fill  a  ringle  iheet,  lo  lax  hai  been 
the  kgUation  of  the  Mirion.] 


ADVERTISING  ATTOENBY8. 

TO  THC  EDITOB  OF  THE   LAW  TIIIB*. 

8m, — ^AHow  OS  to  call  yonr  attention  to  an  adrer- 
tiiemeot  that  appears  in  the  Ttmetand  other  daily 
ftfen,  emanating  from  a  Mr.  Marshall,  of  HattOD- 
nrden,  addresaed to  imolrent  debtors.  To  onr  own 
nowledra  the  Incorporated  Law  Sodetv  hare  been 
very  lately  applied  to  on  the  subject  of  this  very  ad- 
nrtiaement,  bnt  it  still  makes  its  appearance  notwith- 
•tinding.  VHietber  the  Society  have  the  power 
(which  we  shoald  almost  have  supposed  ther  had)  of 
mpprMsing  this  malpiadioe,  or  whether  they  luiTe 
not  ezerdaed  it,  hanng  soeh  power,  we  cannot  say. 
As  'members  of  an  hononiable  Profeerion,  and  as 
inch  wishing  to  suppress,  if  possible,  so  gross  and 
flagrant  a  breach  of  professional  etiquette,  we  now 
befto  call  your  own  attention,  and  thist  of  Ute  Vn- 
nssion  in  genenl,  to  the  conduct  of  the  solicitor  in 
question,  which  we  earnestly  hope  will  not  be  le- 
,  9Mted.  We  are.  Sir,  years,  &c. 

-   City.  Jme  6, 1851.  A  Cixr  Fiui. 

'to  TH«  IDTTOIl  OF  THK  LAW  TIUB8. 

Sis, — I  he*  to  send  you  a  copy  of  a  letter  received 
by  a  client  ofmine  from  a  "  SMam  Lawyer"  (as  I 
■ee  yon  style  them)  in  Exeter :  I  really  thinlc  some 
■tops  should  be  adopted  for  prerenting^  such  men 
from  piaetising  as  they  do;  and,  considering  the 
eoqiense  incurred  by  a  solicitor,  and  the  large  amount 
of  doty,  payable  in  the  shape  of  a  stamp  of  120f.  on 
hif  artieles,  to  say  nothing  of  the  certificate  duty 
•nnnally  impoied  upon  him  ^er  he  it  in  praelice, 
the  Goremment  really  onght  to  afford  hLn  some 
protection: — 

(Copy.) 

"  56,  BarthoIomew>street,  near  Fore-stieet  HUl, 
Exeter.  May  20, 1851. 

"  Sir, — I  am  instructed  by  Mr. ,  of  this 

dty,  ironmonj^,  to  apply  to  you  for  the  sum  of 
2s.  6d.  and  to  inform  you  if  the  Mme  is  not  paid  fo 
me,  on  or  before  the  30th  inst.  legal  proceedings  will 
be  taken  without  further  notice. — I  am.  Sir,  your 
obedient  servant,  "  Philip  Syms. 

"  To  biU  delivered,  28. 6d." 

Snoe  tiie  above  another  letter  has  been  received 
(whidi  I  have  nnfortunateljr  mislaid),  stating  that  a 
summons  would  positively  issue  on  the  Monday  fol- 
lowing. I  should  have  much  pleasure  in  joining  any 
of  my  brother  attorneys  in  punishing  these  fellows, 
if  yon  could  point  out  to  ns  any  course  we  could 
adopt  I  am.  Sir,  youis,  &c  Lbx. 


PROMOTIONS,  APPOINTMENTS, 

rrc. 

(Clerics  of  the  Fesee  for  Coantiea,  CSties,  and  Boroagbs 
win  oblige  by  regnlarlr  forwarding  the  names  sad  ad- 
dresses of  all  new  Ua«btratM  who  may  qoalify.] 

Ta  B  following  announcements  appear  in  the  OaxtUe 
of  Tuesday:— Her  Majesty's  letters  patent  havepasaed 
the  Great  Seal  of  Ireland,  appointing  John  Howley, 
esq.  to  be  her  Majesty's  First  Sojeant-at-liaw ; 
James  CBrieo,  esq.  to  he  her  Majesty's  Second  Ser- 
jeant-at-Law;  and  Jonathan  Christian,  esq.  to  be 
her  Majesty's  Third  Seijeant-at-Law  in  Ireland.  His 
Excellent  the  Lord  Lieutenant  has  been  pleased  to 
appoint  Henry  Grattan  Curran,  esq.  a  resident 
magistrate,  under  the  provisions  of  the  Act  6  Wm.  4, 
c.  13,  in  the  room  of  Michael  Blake  Bermingham, 
esq.  deceased,  and  to  take  charge  of  the  district  of 
Strokestown,  in  the  county  of  RiMoommon. 

The  Lord  Chancellor  bos  appointed  Arthur  RaU' 
som,  of  Sudbury,  in  the  county  of  Norfolk,  gent. ; 
George  Colquhonn,  of  Woolwich,  in  the  county  of 
Kent,  gent.;  and  Thomas  Sontham,  of  Mandiester, 
in  the  county  palatine  of  Lancaster,  gent  to  be 
Masters  Extraordinary  in  the  High  Court  of  ChaU' 
eery. 

Members  rxtubked  to  sekve  in  this  pre- 
sent Parliament. — County  of  Argyll.— Sir  Ardii- 
bald  Islay  Campbell,  of  Snccoth,  bart.  in  the  room 
of  Duncan  McNeill,  esq.  who  has  accepted  tiie 
office  of  one  of  th&  judges  of  the  Supreme  Court  of 
Scotland. 

Combined  Counties  of  Clackmannan  and  Kin- 
ross.— James  Johnstone,  esq.  of  Alva,  in  the  room 
of  Mqor-General  William  Motison,  deceased. 


THE    MERCANTILE  LAWYER. 

A  cabb  in  which  the  law  of  liabiUty  of  a  husband 
for  the  debts  of  his  wife  is  carried  to  its  extreme 
(Stent  is  that  of  Sead  v.  Legard,  17  Law  T.  145, 
in  which  a  lunatic  was  held  to  be  liable  for  necessa- 
ries supplied  to  bis  wife  while  be  wss  in  confinement 
in  an  asylum.  It  involved  some  curious  questions, 
bnt  the  principle  on  which  it  wss  decided  appears  to 
lie  this,  that  an  implied  authority  was,  at  the  time 
of  the  marriage,  given  to  the  wife  to  contract  for 
necessaries,  and  that  this  was  irrevocable.  "  The 
true  principle,''  said  Pollock,  C.B.  "is  this: 
iriien  a  man  marries  he  contracte  an  engagement  to 
■apply  Us  wife  with  necessaries,  and  authorises  her 
'  to  pledge  his  credit  for  that  purpose  if  he  neglect 
to  do  so." 

The  case  of  FemeU  r.  Cooper,  17  Law  T.  145, 
is  reported  from  Nisi  Prius,  because  it  is  a  new 
point  decided  by  a  very  acute  judge,  or  rather,  we 
ibould  say,  the  adoption  of  a  new  practice.  It  seems, 
according  to  this  ruling  of  Eble,  J.  that  there  is  an 
exception  to  the  general  rule,  that  where  there  is  a 
contract  in  the  form  of  bought  and  sold  notes  it  can 
only  be  proved  by  their  production,  and  that  is 
whwe  the  psrties  have  not  chosen  to  eoostitnte 
■neh  bought  and  sold  notes  the  contract  itself,  bat 
only  memoranda  in  writing  of  the  contract  made 
ammde.  In  such  case,  "  I  think,"  said  Erle,  J. 
"  that  a  contract  of  sale  may  be  proved  by  parol, 
and  that  the  jury  may  infer  that  what  so  verbally 
took  place  was  the  contract,  which,  but  for  the 
Statute  of  Frauds,  would  be  good.  It  being,  bow- 
ever,  a  sale  within  the  Stetute  of  Frauds,  there  most 
be  part  payment  in  earnest,  or  an  accepUnce  of  the 
goods,  or  a  memoraodum  in  writing,  signed  by  the 
parties  or  their  agent,  in  order  to  satisfy  the  stetute. 
Here  there  was  a  bought  note  signed  by  the  sgent 
of  the  defendant,  and  there  wss  also  a  delivery,  so 
that  then  is  sufficient  here  to  satisfy  the  stetute. 


COURT_PAPERS. 

COURT  OP  QUEEN'S  BENCH. 

B08INE8S  OF  THE  COURT. 

Lord  Campbell  said  he  had  been  informed  by 
the  officer  of  the  Court,  in  the  performance  of  bis 
duty,  that  as  many  as  eleven  rules,  granted  in  the 
last  Easter  Term,  had  not  yet  been  hrard,  in  addi- 
tion to  twenty  mles  which  had  been  granted  in  this 
present  Term.  It  was  extremely  desirable  that, 
when  an  opportanit;|r  occurred,  thrae  rules  should  be 
disposed  of  as  quickly  as  possible.  The  Court 
would,  therefore,  expect  that  tiie  eleven  rules  of 
Easter  Term  would  be  brouzht  on  upon  Monday 
next;  they  would  certainly  be  allied  on  peremptorily 
on  Thursday  next,  bot  he  (Lord  Campbell)  hoped 
that  a  considerable  number  of  them  would  be 
brought  on  on'  Monday. 


ATTORNEYS  ADMITTED. 
Batter  Term,  I8U. 

Aoitin,  Joseph,  articled  to  R.  Uorrell!  J.  U.  Davenport 

Baker,  Henry  Ooldncy,  B.A.— J.  Oidley 

Buret,  Edward,  Jon, — E,  Barret,  Ren. 

Barwia,  Thomas  Oimotherly— T.  H.  Street 

Blenkuuop,  James— C.  W.  Clay;  J.  Swift 

Boomuui,  William— R.  B.  Hill 

Booth,  Georie — H.  M.  Clark ;  J.  Davidson 

Bojce,  Uattbiaa— H.  8.  Weatmaoott;  J.  A.  H.  Pinniger 

Bragg,  George  Annstna— M.  W.  Harvey  j  W.  N.  BragK 

Brown,  Joseph— W.  Oreatwood;  B.  Greatwood;  K.  A. 

Harriiion 
Brown,  William  Henry— W.  Brittan 
Brrdone,  Henry  Gray— C.  Marray ;  J.  Hurray 
Camp,  Stephen— H.  S.  Weatmacotti  J.  A.  M.  Fimiicer: 

H.  8.  Weatmacolt  ^^     ' 

Cattler,  Bowden— W.  Grav 
ChoroB,  Julian  Boberts — S.  T.  Chnroh 
Clark,  John— J.  Kioob 
Clayton,  John  Hoghes — J,  Clayton 
Clegg,  Oeorge— K7  Clegg 
Cole,  Henry  Edmund, Jon. — C.  J.  Monkhouse 
Colqohonn,  George— J.  Colquhonn 
Cotton,  Henry  Morten— W.  Bnrridge 
Cortler,  Martin— J.  B.  Hyde 
Oorwood,  Capel  Angnatni—Sir  G.  Stephen,  knt.  i  D.  H. 

Serrell:  J.WoofiLton 
Dsvia,  Saokville— E.  Thomas 
De  G«x,  Edward  Peter— B.  AnsUn 
Dixon,  Henry— J.  Toang 
Drew,  Edward— T.  D.  Taylor 
Dreire,  Clifford  John— A.  J.  Baylis 
D"  Urban,  John— J.  Oregson 
Eaton,  Charles  Edward— J.  B.  I«igh 
Blkington,  William  Henry- B.  H.  Tarleton 
Finch,  Arthnr  XDey— J.  Finch,  jon. ;  J.  W.  Taylor ;  W. 

H.  Dickson 
FUmank,  Bobert  Hay— W.  Flsmank;  C.  J.  Abbott 
Fox,  John  Elliott,  Jan.— J.  E.  Fox 
Francia,  Felix— W.  W.  Francia;  W.  Hallowes 
Galloway,  John  Spencer— J.  H.  Galloway 
Olenoroes,  James  Soobell— J.  E.  Sqowe 
Green,  Henry  George— W.  C.  Rhoadea 
Hall,  Charles  Hnxley— J.  Ba«ahaw 
Harding,  James  Noit— B.  J.  Croasa 
HicksTAlfred- T.  Hicks 
Hinndl,  Bobert  Gndgeoo— C.  Hinnell 
Hooper,  Brisooe— E.  Clark 

Hooper,  Edmond  Lewis — J.  H.  C.  Bniwll;  C.  Crouch 
Houcheo,  Henry— J.  Hoochen ;  F.  Mayhew 
Hughes,  Henry — F.  Scudamore ;  C.  J.'Palmer 
Hntchinaon,  John — R.  Brown 
Hutchinson,  William— J.  Bramwell 
Jackaon,  Charles  Windale— J.  Smith 
Tiswrenor.  Edmond  George— T.  Boberto 
Leamsn,  Thomss  Leaman  Hunt— B.  Tucker 


Uttle,  George  Hntefaiasoa— D.  Qnfi  0.  Ossks;  J. 

Woodcock 
liaison,  ThoDias  Flah— T.  F.  HaraoB 
Martinean,  Thomas— A.  Bylasd 
Mayo.  William  Heary— J.  T.  Tiniag 
Metcalfe,  Walter  Oharies— B.  B.  Andrews 
Hew,  James  Alfred— I.  Parker :  J.  H.  Heara 
Moon,  Frasds— W.  Owen ;  B.  W.  Paake 
Moore,  Heniy-J.  Harward ;  W.  SHIbedt 
Motley,  Thomas  Gnworr— G.  Eddowes ;  J.  WadnraA 
Newman,  Edmund — ^T.  Dean 
Nichols,  Ssmnel— J.  Joaes ;  O.  Oaiew 
Nokes.  Walter  Federan— J.  Nokes 
Pa&rd,  James  Henry,  jon.— Q.  Price 
Palgrave,  Beginald  ftanoa  Donee— B.  R.  Baylty 
Parry,  Bobert— T.  Dashwood 
Payne,  AJoiaaderBichard— J.  Payne 
Pearaon,  John  ICchael— C.  J.  Shonhndge;  W.  Shaipe 
Peers,  Joaeph,  joa.- J.  Peers,  sen. 
PhiDipa,  John— T.  K.  Stephens ;  J.  Green 
Fngh,  Edward— J.  Lewis 
Banaom,  Arthor— B.  Baaapm  _  -.  . 

Eeddiah,  Edward,  B  Jl.— »■  5*Mi«h ;  t.  Spiaka 
Rees,  Daniel— H.  Morgan ;  T.  Eraas 
Bhodes,  John  Jackson— T.  Bhodea 
Bidge,  George — J.  Wilson 
Boberts,  Heory— W.  Bobeeta 
Bogers,  Henir — E.  Rogers 
Saondarson,  Stephen— O.  Marshall 
Saanders,  Henry,  jwi.—H.  8sond«s 
Sherwood.  Henty  Aasti»-B.  WaOingloa 
Shiadler,  Bober£— T.  WilUasoB 
Smalaa,  Henry,  Jan.- T.  H.  Faber 
Smith.  Thomas  James— J.  N.  O.  Thompson ;  J.  AtUasoa  ; 

6. 'nncent 
Snow,  Frederick  Ansnstoa— W.  Overtoa 
Staniforth,  Samuel  Herbert— J.  Stsniixth ;  H.  Viifan 
Teale,  Thomaa  Greeawood- B.  J.  Teale 
Thompson,  John  Bichsrd  Wsk»— M.  Thonpsaa 
•KtitiUa,  Fraocis— B.  TtbbiU 

Tomlin,  John— T.  WheUon;  J.  D.  Hohoea;  W.  Piiade 
Tremlett,  Oeonte  GregatT- W.  Cowbnm :  D.  S.  Bodtett 
Tmefitt,  Francis— C.  8.  Fallowdowii ;  A.  King 
Tnmer,  Edward  Goldwin— C.  N.  WBde 
VJoceat,  Edmund— J.  Hookley 
Walker,  Theodore— H.  G.  Ondley ;  H.  Wslbr 
Ward,  Beginald— G.  Faux;  J.  Ciowdy 
Whitfleld,  John— E.  Morris 
Whifford,  Henry— T.  Whittbrd 
WilUamt,  John— R.  WOliama 
Woodcock,'  Frederick- E.  Washboom. 

—ZigciOltmn. 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

LAW  STUDENTS'  DEBATING  SOCIETT. 
auEsnoNS  fob  Dtsccssiioir. 
Taeiday,  June  17, 1851. 
52.  Does  an  assignment  of  a  hill  of  lading  for 
valuable  consideration  pass  the  contract  tot  safe  car- 
riage and  delivery  ?    (SargeHt  t.  Jforris,  3  Ban.  & 
Aid.  277.) 

XLIV.  Is  sny  material  alteration  in  the  ens&ic 
game  laws  desirable  ? 


LEGAL    INTELLIGENCE. 

Pabdon  of  ak  Innocbkt  Max. — ^In  tlie  esse  of 
Lewis  Joel,  convicted  in  January,  1850,  of  ^oay, 
for  having  uttered  a  forged  acceptance  of  Mr.  John 
Marcus  Clements  to  a  bul  of  exchange,  knowing  the 
same  to  be  forged,  and  sentenced  oy  Talibara,  J. 
to  transportetion.  Sir  George  Grey,  the  Home 
Secretary,  has  advised  the  Queen  to  grant  Mr. 
Joel  her  rojral  pardon,  the  result  of  two  volets  in 
Ireland  having  established  the  fisct  that  Ur.  Qa- 
menf  s  acceptenoe  was  not  forged.  The  foDowing 
notice  of  Mr.  Lewis  Joel's  libetation  appears  in  the 
Dublin  Daily  Rrpreu: — "We  are  informed  tiiat 
Mr.  Joel— whose  personal  liberty  has  been  for  nine- 
teen months  sacrificed  in  the  tardy  and  too  oftea 
unjust  operation  of  our  judicial  system — hsa  at 
Ira^h  been  liberated.  Tlie  last  dday  arose  from 
Sir  George  Grey  not  having  been  made  oSoMlit 
cognisant  of  the  result  of  the  trial  which  estsblisheg 
Mr.  Joel's  innocence  of  the  offenoe  hid  to  his 
charge.  Cases  of  this  kind  are  unfottanat^  on  the 
increase:  but  the  sympathy  of  the  public  does  not 
seem  to  be  increasea  in  proportion.  Here  is  a  man 
who  has  been  incarcerated  for  months  on  a  diarge 
now  proved  to  be  false !  'What  does  Ae  law  do  foe 
such  a  man,  that  he  should  silently  submit  to  radi  a 
sacrifice  of  some  of  the  prime  of  his  life  ?  And  if 
the  law  cannot  provide  reparation,  onght  not  tbs 
public  to  do  something  to  mark  their  sense  of  the 
injustice  that  has  involuntarily  been  inflicted  upon 
him?" 

It  is  steted  iliat  the  remedy  for  the  delays  in  the 
Court  of  Chancery,  to  be  proposed  this  evening 
(Friday),  vrill  be  the  immediate  appointment  of  two 
new  judges  to  succeed  Sir  J.  K.  Bmoe  and  Losd 
Cianwortb,  those  learned  penons  being  drafted  iato 
the  Lord  Chancellor's  Court  to  hear  appeals,  wilk 
or  without  the  presence  of  the  chief  judge  ia  etfwtf. 

The  Templb.— We  anderstand  that  the  bemeheet 
of  the  Inner  and  Middle  Temple,  with  a  liliiiialilj 
of  spirit  that  does  them  tite  highest  credit,  Iwva 
directed  their  beautifol  church  and  halls  to  be  Itnt 
open  during  the  week  for  the  iospectimi  of   die 
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Sblie,  and  that  tbey  baTe  prohibited  the  attendants 
im  leoMTing  an;  fees  from  the  visiton. 

LOKDON  AMD  DOBHAM  Univxbsitibs.  —  The 
Masters  of  the  Bench  of  Gray's-inn  have  recently 
passed  an  cider  that  members  of  the  London  and 
Dnrfaam  Universities  shall  hsTe  the  same  pririleges 
with  respect  t»  calls  to  the  bar  at  Gray's-inn  as  are 
enjoyed  by  members  of  the  Unirersitiea  of  Oxford, 
Oambridge,  and  Dublin. 

The  Honodrable  Socibtt  or  trb  Iwnbii 
Tbitpls.— On  Monday  erening  the  students  of  this 
society  presented  Mr.  HnrUtone  with  a  handsome 
^ver  tea  service,  as  a  token  of  respect  for  his  long 
•nd  efident  duties  in  the  society.  It  bore  the  arms 
of  the  society,  and  had  the  following  inscription : — 
"  Presented  bythe  stndents  of  the  loner  Temple  to 
Mr.  William  Hnrlstone,  on  the  oompletiao  of  his 
37th  year  of  his  connection  with  the  society. — 
Trinity  Term,  1851." 

InTKNOBD        CoMPULSOBT       PBEPATUBirr       BT 

Stamps  or  Prepaid  Letters. — ^The  whole  of  the 
postmasters  in  the  kingdom  are  now  allowed  an 
iinmense*Btock  of  postage  stamps  of  sll  descriptions 
on  credit,  and  they  are  compelled  to  ascertain  daily 
that  erery  letter  receiver  in  their  official  districts 
has  a  sufficient  snpply  on  hand  for  the  accommoda- 
tion of  the  public.  The  value  of  the  whole  of  these 
stamps  now  furnished  on  credit  to  the  various 
officials  in  the  country  is  not  less  than  a  Quarter  of  a 
million  of  money.  This  plan  has  been  adopted  pre- 
paratory to  a  general  measure  being  put  m  opera- 
tion (or  the  compulsory  prepayment,  by  stamps,  of 
all  prepaid  letters  posted  in  the  United  Kingdom. 
The  aeconnts  to  be  kept  with  the  country  post- 
masters in  consequence  of  these  regulations  will 
cause  a  considerabla  increase  of  business  to  the 
■tamp  department,  bnt  they  will  ultimately  cause  a 
Boatoial  diminution  of  Post-office  labour. 

Tbb  wlude  number  of  lawyers  in  the  United  States 
is  21,979.  of  which  number  New  York  has  4,374, 
Massachusetts  1,040,  Rhode  Island  112,  Pensyl- 
▼■nia  1,739.  It  is  estimated  that,  suppoainc  979  to 
have  retired  from  practice,  the  annnal  emoluments 
of  each  pratising  lawyer  average  1,500  dollars,  making 
the  total  income  of  the  profession  to  be  31,500,000 
dollars. 

TBrNiTT  Tbrm  Examtnation. — ^The  number  of 
candidates  (or  whom  notice  had  been  given  in  the 
present  Term  was  114,  but  31  not  having  completed 
their  testimonials  in  doe  time,  the  namb«'  is  reduced 
to  83, — which,  compared  with  former  Terms,  is  un- 
usually small. — Ckroniele. 

Grat's-inm,  Jane  11. — The  annual  examination 
in  law,  institttted  by  this  society,  took  place  in  the 
Hall  on  Thursday  and  Friday,  the  5th  and  Gth  inst. 
and  the  following  is  the  class  list  of  the  successful 
candidates  for  honours  on  that  occasion,  which  was 
published  this  evening  in  the  presence  of  the  benchen 
and  members  of  this  society,  and  the  members  of  the 
inns  of  court: — 

1.  Hr.  William  Fowlsr,  of  the  Inner  Temple. 

2.  Mr.  Oliver  Chuide  P«U,  of  Iiiiiooln'i-inn. 

3.  Hi,  Bdward  Semnel  Dale.  oriii>ooln'i.uin. 

f  Mr.  Biohird  William  Fiah«r,  of  Linoola's- 

4.  JBqiulfls<     inn. 

(.Hr.  Horace  TownMnd,  of  Lincoln's-inn. 

{Hr.  Leonard  Field,  of  the  Inner  Temple. 
Hr.  Joeeph  If  spier  Higgins,  of  lincoln'e 
inn, 
«.    Hr.  John  LindseyBeed.  of  the  Inner  Temple. 
n      K«.t_  /  Hr.  David  Eitctt,  of  the  Inner  Temple, 
7.    .oqoales  |  j^  George  Tayler,  of  the  Inner  Temple. 

Mr.  Fowler  received  from  the  lecturer,  Mr.  W.  D. 
Lewis,  his  prize,  consisting  of  a  complete  set  of  the 
Reports  of  Vesey,  junior  (20  vols.) 


the  question  being  now  disposed  of,  after  (nil  in. 
qniry  and  consideration,  anglers  need  not  be  under 
any  apprehension  of  further  prosecutions  nnder  the 
Solway  Act,  if  dtey  have  proper  leave.— C^taiin-2aii^ 
Paeqitt. 

In  consequence  of  the  increase  of  police  burfness 
in  BirfcenhcMd,  an  application  has  been  made  to  Sir 
George  Grey  to  appoint  a  stipendiary  magistrate  for 
Birkenhead  and  the  snrronnding  townships.  Sir 
GeOTge  is  hvonrable  to  the  appointment,  bnt  refuses 
on  behalf  of  the  Government  to  contribnte  anything 
towards  the  expenses  or  salary.  The  Birlumhead 
commissioners  have  no  power  to  appropriate  any 
portion  of  their  funds  (or  sudi  a  purpose,  and  an 
Act  of  Parliament  will  be  necessary. 

Committal  or  a  Witness  por  Contempt  or 
Court  at  Rochester. — During  the  hearing  of  a 
case,  DadtoH  v.  JBIdrU^e,  before  James  Espinssse, 
esq.  Recorder,  involving  a  question  of  disputed 
tenancy  of  some  premises,  one  of  the  defendant's 
witnesses,  named  John  Balling  (the  son  of  a 
pnblican^,  whilst  nnder  examination  by  the  Recorder, 
Wing  observed  a  person  in  court  writing,  and  sus- 
pecting him  of  taking  notes  of  his  evidence,  abmptiy 
complained  to  the  Rdnnder,  "  that  his  evidence  was 
being  taken  down,  and  that  it  was  not  fiur."  He 
(witness)  was  ordered  to  proceed,  but,  leinsing  to  do 
so,  was  told  by  the  Recorder  that  if  he  did  not  be 
would  commit  him  for  contempt  of  Court ;  to  whidi 
witness  replied,  "That  he  did  not  care  if  he  did;" 
on  lAich  the  Recorder  told  him  that  he  would  not 
sanction  snch  offensive  conduct,  and,  therefore,  that 
he  (witness)  was  to  consider  himself  in  custody,  but 
should  allow  him  to  proceed  with  his  evidence,  at 
the  conclusion  of  which  he  was  handed  over  into  the 
hands  of  the  officers  in  court.  A  verdict  was  ulti- 
mately given  for  plaintiff. 


The  StipbndiartMaoistrateship  at  Liter- 
pool.— At  a  meeting  of  the  Liverpool  town-council 
held  lately,  it  was  resolved  to  recommend  Mr.  J,  S. 
Mansfield,  formerly  of  the  northern  circuit,  to  Sir 
George  Grey,  as  the  successor  of  the  late  Mr. 
R<uhton,  at  the  salary  of  1,000/.  a  year.  Two  courts 
are  to  be  established  nnder  the  same  roof,  over  one 
of  which  the  mayor  and  honorary  magistrates  will 
preside.  It  was  proposed  that  the  name  of  Mr.  Blair, 
a  Liverpool  barrister  of  some  standing,  should  be 
coupled  with  that  of  Mr.  Mansfield  in  the  recom- 
mendation lo  the  Secretary  of  State,  bat  this  was 
overruled  by  a  majority  of  forty  to  ten.  Mr,  Rush- 
ton,  the  late  stipendiary,  enjoyed  a  salary  of  1,600/. 
bnt  he  transacted  the  whole  of  the  business,  without 
the  assistance  of  a  second  court. 

The  Cdmberland  Fishing  Case, — ^The  fishing 
case,  to  which  considerable  importance  has  been 
attached,  and  which  has  been  several  times  before 
the  magistrates  at  Penrith,  has,  we  believe,  been 
finally  disposed  of.  Opinions  have  been  obtained 
by  Mr.  Milner  and  Mr,  Hassell,  in  accordance  with 
the  understanding  between  the  solicitors  employed 
at  the  last  adjournment,  whidi  go  to  shew  that  an 
individual  angling  for  trout  in  a  fiesh -water  river 
vrith  leave  of  a  landowner  or  occupier  has  a  legal 
right  to  do  so.  It  will  thus  be  seen  that  Mr. 
Jameaon'a  ol^eotkmt  fell  to  the  ground;  so  that. 


NOTICES  OF  NEW  LAW  BOOKS. 

A  Praetieal  Compendkim  of  the  Recent  Sla- 
Met,  Gust,  and  Deeiiimu  affecting  the  ofite  nf 
Ooroner,  By  William  Baker,  Esq.  one  of 
the  Coroners  for  Middlesex.  London  :  Butter- 
worths. 
This  volume  has  very  much  disappointed  us.  From 
its  bulk  we  anticipated  an  elaborate  and  complete 
treatise  on  the  Zow  qf  Coronen,  but  it  proves  to  be 
one  of  the  loosest,  most  rsmbling,  and  inartistic  law- 
books that  has  ever  come  under  our  notice.  The 
700  pages  are  filled  up  by  the  strangest  medley : 
we  have,  for  instance,  an  esssy  on  Homoeopathy ; 
and  a  long  address  from  a  coroner  in  the  country 
on  the  usefhlneu  of  inquests  on  fires ;  page  135  is 
almost  entirely  occupied  with  an  extract  from  Para- 
dite  Loet, — quite  a  new  authority  to  be  cited  in  our 
Courts.  Under  the  titie  of  Infanticide,  we  are 
treated  with  a  collection  of  proceedings,  &c.  cat 
bodily  oat  of  the  newspapersi  illutrating  no  prin- 
ciple of  law  and  no  (hct  in  science,  but  detailing 
the  particulars  at  full  length ;  and  then  there  are  some 
half-dozen  pages  of  extracts  (rom  registrars  as  to 
(he  causes  of  infanticide.  To  crown  the  whole, 
Bird't  case  is  reprinted  at  length  in  large  type, 
occupying  more  than  nxty  pagm  t  The  appendix 
is  equally  a  tax  on  the  reader's  pocket  and  patience. 
The  ordtri  and  regulation*  of  the  Board  qf  Health 
during  the  cholera,  are  given  in  (nil,  filling  no  less 
than  one  hundred  and  ninety-four  page*  !  ! 

All  the  law  in  this  volume  might  very  well  have 
been  pat  into  200  pages  :  Pity  it  is  that  so  much 
time  and  type  should  have  been  wasted,  in  expand- 
ing it  into  700,  by  such  materials  ss  those  we  have 
described. 


years  Solidtor-Oeneral  under  the  Whigs,  and  had 
during  a  large  portion  of  that  time,  a  seat  in  Farlia 
ment,  as  membisr  for  Kirkcudbright. 

WRTHS,   MARRIACU,   AND   OIATHt. 

BntTHB. 
BnxncK. — On  the  8th  inet,  at  Oottann,  near  Sidmooth, 

the  wife  of  Thomu  Birkbeck,  eiq.  of  Settle,  Yorkshire, 

of  a  daughter. 
HusciSTLi,— On  the  10th  inst,  at  Writtle,  Basez,  the 

hKly  of  J,  A.  Hardcaatle,  eeq.  H.F.  of  a  dsdghter. 
HOLOSOR.— On  the  ath  inst.  at  Serenosks,  His.W.  7. 

Holoroft,  ofaion. 
Tallbhts.— On  the  10th  inst.  at  Newark,  the  lady  of  Ood- 

frey  T^lenta,  esq.  of  a  ion. 

HABBU0B8. 
AavoiD,  Hatthew,  esq.  eldeit  ion  of  the  late  Dr.  Arnold, 

of  Bngby,  to  Fanny  Looy,  third  danghter  of  the  Hon. 

Hr.  Jnstioe  Wightman,  on  the  10th  ust.  at  St.  Mary's, 

Hampton. 
Ln,  Matthew,  eiq,  of  Newcastle,  to  Sarah  Anne,  teeond 

danghter  of  the  late  Biohard  Onndell,  esq,  of  KUbnrs 

Priory,  on  the  11th  inst.  at  St.  PancraS. 
PixniSTOir,  Sir  John,   bart.  M.P.  of  Wastwood-paA, 

Woroeetershire,  to  AuEnsta,  daughter  of  the  late  Thomas 

Oluunpion  De  Creepigny,  eeq.  and  widow  of  Ookmel 

Dariei,  M,F.  of  Blmby-puk,  m  the  same  county,  on  the 

6th  init.  at  St.  Miehad'a,  Pimlioo. 

DBATH8. 
Anms,  Wlllism,  esq.  LL,D.  formerly  sdroeate  in  Doc- 

tor«'.oommons,  at  Thorpe,  Surrey,  on  the  Ilth  inst. 

agedTS, 
8io«T,  John  Bamnel,  eeq.  clerk  of  the  peace  for  the 

county  of  Hertford,  at  St.  AXban's,  on  the  6th  inst. 

aged  71.  

JOURNAL  OF    PROPERTY. 

MONEY  MARKET. 


NECROLOGY 

OF  LECISUkTORS,  MACISTRATCS,  AND  LAWYERS. 

LORD  DUNDRENNAN. 
Another  vacancy,  by  death,  has  occurred  in  the 
So>tch  bench,  being  the  third  within  the  last 
eighteen  months.  The  first  of  the  three  called  away 
was  Lord  Jeffrey,  who  was  at  once  the  chief  ornament 
of  the  legal  Profossion  in  Scotland,  and  a  brilliant 
star  in  the  literary  horizon  of  the  country.  Then 
came  Lord  Moncneff,  a  sound  lawyer,  a  long  and 
well-tried  liberal,  and  a  most  estimable  man ;  and 
now  we  have  to  record  the  demise  of  Lord  Dundren- 
nan,  the  snccessor  of  Lord  Jeffrey.  It  is  only  about 
a  year  and  a  half  since  be  received  the  judge's  gown . 
He  has  been  troubled  for  some  time  past  with  an  attack 
of  gout,  which  was  followed  by  two  severe  attacks  of 
jMnlysis,  from  the  effects  of  one  of  which  he  died  on 
Tuesday  morning,  at  his  residence,  George-street, 
Edinburgh.  Mr,  Thomas  Maitland  (Lord  Dundnrn- 
nan)  passed  as  an  advocate  in  1813,  and  was,  com- 
paratively speaking,  a  person  in  all  the  vigour  of 
manhood  when  taken  away.  When  at  the  Bar  he 
had  a  very  extensive  practice.    He  was  for  several 
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THE    GAZETTES. 

VaBkrnpt*. 

OoMttU,  Junt  10, 
Dmonunr,  Jms,  broker,  Feachoroh^t.  Jime  23,  at 

eleven,  and  Jnly  19,  at  half-past  eleven,  Baalnghall-it. 

Off.  as.  Nicholaon.    Sol.  Lloyd,  M0k.it.  Cheapside.   Pe- 
tition, June  6, 
Guztxs,  WiLUXK ,  grocer,  Bristol,  Jane  M  sad  Jnly  32. 

at  eleren,  Bristol.    Off.  ai.  HUler.    Sol.  Beran,  Bristol. 

Petition,  Jane  7, 
Hjlu.,  Jam  Tcaim,  bookseller,  Northwich,  Cheshire, 

June   19  and  Jolj  10,  at  eleven,  Liverpool,    Off.  as. 

Bird.    Soli.  Barker  and  Cheshire,  Northwich.    Petition, 

Jane  7. 
Hit,  Srinmr  and  Jonr,  nuurafactnren,  Oolne,  Lanca. 

shire,  Jime  26  and  Jnly  18,  at  twelve,  HaDoheater.    Off. 

as.  Lee.    Sob,  Cooper  and  Sons,  Hancheeter,    Petition, 

Hay  31. 
Hisnir,  HxirsT,  draper,  Lewee,  Snssez,  Jime  19,  at  two, 

and  Jnly  21,    at   eleven,   Baainghall-street.     Off.  as. 

Bdwards.    Sols,  Sole  and  Tomer,  Aldermanbniy.   Pett* 

tion.  Hay  30. 
BxTCLOTs,  Suron,  miliar,  AJdhsm,  Suffolk,  Jane  19  and 

Jnly  25,  at  one,  Basinghall-st,     Off.  as.  Whitmore. 

Soli.  Whishaw,  Oray's-inn-sqiure,  and  Bobinsoa,  Hsd> 

leigh,  Sufiolk.    Petition,  Hay  29. 
SxiTH,  Larr  Diiohtoit,  oalenderer.  Little  Knight  Byder- 

St.  city,  June  23,  at  twelve,  and  July  12,  at  two,  Basing- 

hall^t.    Off.  aa.  Fennell,    Sol,  Waller,  Finabory-circns. 

Petition,  Jane6. 
SxiTH,  WiLuiK,  timber  dealer,  Westhill-grove,  Wands- 

worth-road,  June  24,  at  eleven,  July  24,  at  twelve,  Ba- 

singhaD-st,    Off.  as,  Johnson,    Sol.  Uoloombe,  Chan. 

ceiy-lane.    Petition,  Jane  6. 

OOMrtU,  JtM4  13, 

CUTSOir,WtLLUji,  bnilder.ia,  SeDen-st.  and  Egerton-gt. 
Chester,  June  20  and  JoIt  18,  at  eleven,  Liverpool. 
Com.  Stevenson.  Off,  as.  Bird.  Sol,  Hostage,  Cheater. 
Petition,  June  6, 

FiSBSB,  Thohab,  pianoforte  manofactorer,  86,  Gower-at. 
Bedford.sqoare,  and  12,  Tottenham-at.  Tottenham-court - 
road,  Jime  26,  at  eleven,  and  July  16,  at  two,  Basing- 
hall-st.  Com.  Holroyd.  Off.  aa.  Groom.  Sid.  Cox, 
Pinners'  Hall,  Old  Broad-st.    Petition,  Jane  II, 

Lathak ,  JoHir,  pianoforte  manufacturer,  28,  Howland-st. 
Fitzroy-aqnare,  June  21,  at  eleven,  August  2,  at  one, 
Baainghall-Bt.  Com.  Oonlbnm.  Off,  aa.  Pennell.  BoL 
F.  Faiton,  16,  Bloomabary-sqnare.     Petition,  Jane  11. 

Hnsscv,  JoiDr,  builder,  2,  Oaklcj-terraee,  Obelasa,  Jane 
24,  at  eleven,  July  24,  at  oae,  Baaioghall-at.  Com. 
Bvana.  Off.  aa.  BeU.  Sol.  Tamley,  16,  Comhill.  Peti- 
tion,  June  3. 

UoosT,  CBAai.ss,  pork  batcher,  poulterer,  and  dieese- 
monger,  88,  OonreU-road,  Clsrkenwell,  Jona  19,  at  half- 
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h  Jntf  W,  at  eleren,  BuiiirinUl-at,    Com.  Fan*. 
Ouuiaa.    Sola.  F.  SmiUi,  Stonning,  and  Craft, 
9,  Baanghall-at.    Fatikion,  Jane  13. 
Satlitt,  Baicvbl  (and  not  RATCLinrs,  aa  before  adver. 
tiaed),  miliar,  Aldham,  Snffolk,  Jane  19  and  July  ZS,  at 
one,  Baainghall-at.    Com,   Fajie.    Off.  aa.  Wmtmore. 
Bob.  C.  J.  and  H.  Whiahsw-,  Oray's-mn-sqaare  ;    and 
J.  F.  Bobinaon.'Hadlaiab,  SoSblk.    Petition,  Hay  29. 
Wiioais,  JoM>,  JioauednatQaller,  Kinf'B  Head,  Qreat 
jidor^t.  St.  Jamea'a,  Jane  26  and  July  26,  at  twelTa, 
BaainghaU-at,    Com.   Fonblanqne.     Off.   aa.  Graham, 
fiota.  Simmoak  and  Borbayi  i,  Snfiblk-laiie,  Cannon-at. 
eUy.    Petition,  Jime  4. 
tWmtgWt  Bmaimr,  asd  PnxuovB,  Jomt,  mana- 
ftotorera,  Anooata,  Lancaaltire,  Jane  30  and  Jnly  21,  at 
imtrt,  Ifandieater.    Off.  aa.  Fraaer.    Sola.  Hitohoock, 
Boekley,  and  Tidiwell,  Brown^tna^  Uancbaatar.  Peti- 
tion, Jane  7. 
Xfooo,  JOHir  Uixnir,  Tiotnallar,  of  the  Bed  Cioaa,  33, 
OBarbioan,  Jane  26  and  Jaly  26,  at  eleven,  BaainghaJI-ft. 
Com.  Fonblanqne.    Off.  aa.  Stanafeld.    Sola.  Hme  and 
BoMnaon,  31,  Charterhoaae-aqnare.    Petition,  Jane  12. 

aibOrniOf. 

lursaVR  MTAm. 
.    <ytW^«ify«na anmtxn, to wktm afrklff  Q« 

AUmeVi  G.  F.  hoaior  and  draper,  first,  28.  9d.  Freeman, 
Sheffield.  Bianei,  B.  T.  linondraper,  first,  4s.  2a.  Bd- 
wards,  London. — Barrow^  0.  warehouiienian,  first  and 
final,  99.  lOd.  Carrict,  Hull.— Jfjfcy,  C.  clork,  further. 
Is.  lid.  Hirtzell,  Exeter. — Bon{f(u,  J.  jun.  woollen 
draper,  first,  3s.  IJd.  Hirtzel,  Eieter. — B«rf<//*,  W.  tim- 
ber merchant,  third,  9d.  Edwards,  London. — Champion, 
S.  furrier,  third,  2id.  Stansfeld,  London. — Frampton.  J. 
money  scriyener,  first,  5\i.  Hirtzel,  Exeter. — Ffir  '  G. 
bookseller,  first,  28.  lid.  Voipy,  BirminRham. — 1{  '  m, 
O.  grocer,  second,  2a.  6d.  Freeman,  Sheffield.— Jci,-/. a*, 
J.  hnendraper,  second,  Ss.  3d.  Edwards,  London. — 
deeper,  W.  wire-rope  maker,  second,  23.  Edwards,  Lon- 
don.— LMhtfootj  C.  livery-stablo  keeper,  first,  5s.  Ud. 
Hirtzel,  Exeter. — Manby.  J.  S.  ironmonger.  Is.  -Id.  Lee, 
Manchester. — Pierce  and  Moman,  merchants,  first  and 
final  Sep.  of  Pierce,  8d.  Lee,  Manchester.— PoWiyrar, 
C  B.  wine  merchant,  first.  Is.  3d.  Edwards,  London. — 
SawiteUrs,  J.  woollen  manufacturer,  third  sep.  O^d.  Ed- 
wards, London. — Tauniojt,  N.  law  stationer,  second,  3d. 
Xdwards,  London. —  Wetket,  W.  edge-tool  maker,  second, 
5Jd.  Hirtzel,  Exeter.- »'*i(more,  WetU,  and  Whitmor*, 
bankers,  eighth  1^.    Stansfeld,  London. 

nfSOLTBKT  BSXATBS. 

SUM,  3.  baker,  8id.  Apply  to  P.  Pearoe,  official  assig- 
nee. East  Stonehouse. — CoUman,  I.  tailor,  first  and  filial. 
Is.  6d.  Apply  to  W.  Stringer,  official  assignee.  New  Eom- 
ney. — Cracker,  W.  baker,  \\{A.  Apply  to  P.  l*earce,  oflll- 
cial  assignee.  East  Stonehouse. — Detajleld,  R.  hairdresser, 
6d.  Apply  to  P.  Pearce,  official  assiraee.  East  Stona- 
bouse. — DodiU,  J.  lOd.  Apply  to  B.  Frear,  official  assig- 
nee, Derby. — Edmunds,  W.  farmer,  2s.  2|d.  Apply  to  Mr. 
Galindo,  sohcitor,  Monmouth. — Ellis,  W.  boirdr-  sr. 
Is.  l^d.  Apply  to  P.  Pearce,  official  assignee,  East  S'  le- 
faouse. — JonTuen,  G.  carpenter,  first,  2s.  Id.  Apply  tu  P. 
Pearce,  official  aAsi^ee,  East  Stonehouse. — Lealie,  W. 
Is.  6d.  Apply  to  B.  Frear,  official  assignee,  Derby. — Mar- 
con,  E.  captain  on  half-pay,  first,  4e.  0|d.  Apply  to  P. 
Pearce,  official  assignee,  Eaet  Stonehouse. — Smith,  W.  H. 
eilder.  Is.  Hid.  Apply  to  P.  Pearce,  official  assignee, 
£ast  Stonehouse. 

flMiinmento  tor  ttr  VcnrSt  of  CrtHiton. 

QaBtti4,  Jmm  8. 

SfnufU.'B.  0.  tailor,  Saoknlle-at.  FiooadillT,  and  Hamp- 
■tead-honae,  ATenae-rd.  St.  John'a-wood,  Uudleaex,  Hay 
n.  Tmat.  O.  Stanton,  woollen-draper,  Maryleboae-at. 
S«na(-at.  Sol.  O.  Bicharda,  Warwick-at.  Begent^at. 
'^Kma,   J.  jobber,   Berden,    Baaex,  M^   21.      Trnat. 

B.  Franklin,  anotionaer,  Thaxted.  Sol.  H.  Wor- 
tham,  Boyaton.— Xomi,  H.  linen-draper.  Long  Bnckby, 
ITorthampton,  Hay  10.  Tnuta.  J.  B.  Walker,  gentleman, 
XUdar-at.  oi^,  London,  and  J.  Bogera,  farmer,  Clapton- 
faaU,  Northampton.  Sola.  Heather  and  Moger,  Fatemoa- 
ter-row,  London.— XeM,  J.  S.  builder,  Haoole^leld,  Chea- 
ter, Mar  28.  Tnuta.  F.  8.  Dickena,  flimitare.deal«r,8nt- 
ton,  aad  J.  Uallor,  baildar,  Bainow.  Sola.  BrooUehorata 
aod  Ba(ah>ir,  Uaodeafleld.— X<<yd,  L.  and  TatttnaU,  L. 
oottoB-manofactnrera  and  copartnera,  Heywood,  Lanoae- 
tar,  Uajr  6.  Tmata.  O.  Chambera  and  H.  Warrena,  oom- 
adiikm  agsnti,  Hascheatar.  Sol.  J.  Wilaon,  Hanohester. 
— IVaait.B.  fimwr,  Uannden,  Baaex,  Ifay  6.  Tmata.  W. 
SwaUowa,  brioklayer,  J.  Pratt,  watohmaker.and  J.  Frerard, 
poear,  Biahopa  Stoitlbtd.    SoL  J.  Johnstone,  Biihopa 

Oattttt,  Jut  8. 

Clouah,  W.  iai  Armitrong.'W.  drapers,  Blyth,  Northum- 
berland, May  8.  Trusts.  M.  Armstrong,  sftipwright,  and 
P.  Bnthem,  shoemaker,  Blyth.  Sola.  Barker  and  Fea- 
Trick,  North  Shields.— ITarrijion,  J.  B.  accountant  and 
land  and  buUdiog  agent,  Manchester,  May  30.  Trust.  W. 
Hollia,  provision  dealer,  Salford.  Sol.  T,  G.  Blain,  Man- 
chester.— JoAn^on,  J.  cordwftiner.  Great  Yarmouth,  May 
12.  Trusts.  J.  Orfeur,  Thorpe,  and  J.  Green,  Wroxlum, 
merehanta.  Sol.  H.  Barber,  Great  Yarmouth. — ilufh'U, 
E.  furniture  dealer,  High-st.  Whitechapel,  May  20.  Ti-ust, 

C,  Dear,  warehouseman,  WatUng-st.  Sols.  Ashurst  and 
Bon,  Old  Jerry. — Scroome,  W.  J.  grocer,  Churoh-st.  Ilaok- 
ney.  May  9.  Trusts.  E.  Crawley  wholesale  tea  and  coillee 
dealer,  Cullum-st.  and  A.  King,  grocer,  Chiawell-st.  8a|a. 
Hindmarsh  and  Evans,  Jewin-crescent. — Searle,  J.  builder, 
atonemason,  and  brickmaker,  March,  Isle  of  Ely,  Mar  33. 
Tmsta.  T.  T.  EUiott,  gentleman,  March,  and  J.  H.  i>  all, 
coal  merchant,  Wisbech  St.  Peter's.  Sol.  D.  Oiijn, 
March.— IFard,  W.  gentleman,  Quorndon,  Leicester,  Mar 
12.  Trust*.  T.  W.  Warner,  joiner,  and  J.  North,  farmer, 
Looghborough,    Sol.  A.  Hucknall,  Longhborough. 

OattUt,  Jumt  8. 
'  Mltmmtd  andJ>arrir,  dealora  in  woola,  fto.  Wttabmt, 
Kay  31.— BeiM  and  Co.  merebanta,  Bahia,  Dec.  31.  Debta 
ndd  by  Benn.— CtmOaai,  WorrM,  and  Co.  brewers, 
wUtfald,  Gk>aaop,  May  IS.  Debta  paid  by  Cheetbam  and 
Hod^inaon.— Owie  and  Sowan^  hat  maanfaotuera, 
Smkm,  lUf  K,     DeMi  p<U  bj  Co<*«,r-Oiiyar  mi 


WrigU,  maltatera.  Sooth  Clifton,  Mar  16.— Asaam,  J.  W. 
and  WiUiamt,  T.  E.  menshants,  Creaoent-nlaee,  New 
Bridge-at.  Blackfriara,  Jane  i.—Ooodman  and  Ctoic,  snr- 
geons,  Mancheatar  and  Chorlton-on-Medlock,  May  18. — 
Gourin,  E.  T.  and  Zlei^Iat,  W.  H.  ooal  fittara,  fto.  Bon- 
derland,  aa  regards  Donglas,  March  28.  Debta  ^aid  by 
Goorley.— iHexift^,  T.  and  J.  plnmbeca,  &c.  Knotty  Aa^ 
near  Liverpool,  May  Sl.—IronMo  and  ItVUr,  Bank- 
buildings,  LotlibniT,  Sept.  21.  Debta  paid  by  Innaide. — 
Uorgtm.  J.  and  tUxheUfft,  T.  May  29.  Debta  paid  by 
Morgan.— JVoUatt,  W.  andB.  £>nnera,  Preeton,  May  80>- 
Plaei*  and  Xiakton,  cotton  apinnara  and  coal  maatera, 
Hoddleaden,  Over  Darwen,  aa  regards  Biahton,  May  31. 
Debta  paid  by  J.  and  J.  Place.— S^moMi,  J.  and  C.  wire 
manafaotorera,  Ifew  Oompton-at.  Soho,  May  81. — Shaie 
and  SeaU,  linen^apera  and  mareers  Bath,  May  81.  Debta 
paid  by  Slum.—Wuyiun,  L.  and  H.  watch  and  clock  ma- 
nnfacturera,  Manchaater,  May  29.  Debta  paid  by  L. 
Wnllion.  ,      1-—    / 


COUNTY  COCHTS  CASES  AND  APPBALS. 

PART    VI.    of    COX,     MACRAE,    and 
HEBTSLETS    COUNTY    COURTS  CASES  and 
APPBALS,  inclndhig  Inaolrenoy,  ia  now  pohUahed,  priee 

N.B.— Thia   Part  ean^letee  nil  the  OMea  deckled  to 
Hilaiy  Term,  1851. 

CaoczTOBD,  Law  Tms  Offloe. 


Thia  day  is  published, 

SAUNDERS'S  SUPPLEMENT  to  BURN 
and  ABOHBOLO,  for  the  yeara  18«  aod  1810,  in 
oontinoation  of  the  Sapplementa  for  1816  to  18«7,  and 
"*"**  cosmraa. 


and    Otcc- 


and     Moseixma 


Manieipal  Oorpontioofc 

Navigation 

Nniaancea 

Paasengera  (by  Sea) 

Petty  Seaaiona 

Pilot 

PoUoe      (Snparannnatioo 

Fond) 
Pool:— 

Appeal  and  Gronnda  of 
Appeal 

Caption  (ofTtraminatinaa) 

Complaint 

Coata 

Bridence 

Order  of  Bemoval 

OfBoeta  (Anditora,  Ooard- 
iana,  Overaeera,  ia.) 

Poor-Sate 

Practice  (of  the  Beealona) 

Settlement  (Apprantioe- 
aUp) 

(Birth) 

iBatate) 

—  (Payment     of 


Batea) 


-  (Tenement, 


1S«8. 

Acta  of  Parliament 

Alien 

Atsened  Taxes 

B«a 

Butordy 

Beer 

Boroaghi 

Brioka 

Bridges 

Certiorari 

Children,  InfantA,  tad  Jor*- 

nile  Ovbnden 
Clinrch>rat« 
Charohwardeiu 

seen 
Coal-minea 
Coin  (Silver) 
Constable 
Conriotion 

CopjTight  of  Pesigna 
Cmwier 
Comity  Coini 
Coantj 

Coonty  and  B<mmgh  Bates 
Criminal  law 

Statutory  Enaofcmenta 

Crimee 

Indictment 

Bridenee 

Pnotioa  andMisoellKiMna 
Point* 
EzciM  and  Ciutomfl 
Faotoriea 
Fain 

Friendly  and  Loan  SootetiM 
GUola  and  Hocuses  of  Correc- 
tion 
Hiffbways     and     Tornpike 

Boadi 
Hundred 
Inolosores 
libraries 

(Pnblio) 
Lord's  Day 
Lunatics 
MandiHTiTW 
Meroaotile  Haiinfl 
Metropolitaa  Intarmaats 
Ifortoary 

N.B.  The  Sapplementa  for  1846  to  1847  maTstm  be  had, 
price  l8s.  cloth ;  for  1818.  price  10s.  doth :  and  for  1849  and 
1860,  price  13s.  6d. ;  or  the  three  will  be  sold,  boand 
together,  with  m  general  index,  price  S8s.  forming  a  com- 
plete smmlement  from  the  last  edition  of  Bom  to  the 
present  tune,  with  aB  the  new  law,  and  the  oases.  It  is 
arranged  and  printed  nnifinm^  with  that  editioa. 
Law  Tnas  Office,  39,  Essex-street,  Strand. 


Benting) 
Oot'door       Panpen 
Hoosei  not  being  Work- 
hmses 
PoOT-Iaw  Union  Charges 
Authority  of  Justices  to  act 
in    miri^n    relating  to 
the  Poor  in  Cities   and 
Boroughs 
School  DiitrioU  Contribu- 
tion 
Bates  (Distraining  for) 
Bating  Small  Tenements 
Population 
Quarter  Sessions 
Bates 

BeoogmsaaoM 
Turnpike  Tmsto 
Testnes 

Warrant  ghteig 

Watohingand  Li£>a  oQ. 
Women  (ftoteot 


Just  pobliihed, 

THE  LAW  and  PRACTICE  of  PROTEC 
TION  in  LONDON  and  the  COUNTY  COUBTS, 
all  the  Caaea  decided  to  thia  Time,  the  Forms,  Bnles, 
Practical  Inatnictiona,  te.  ByDATID  C.  IfACBAB,  Eaq. 
Barriater-at-Laar.  Fait  L  pnee  Hi,  (d.  (To  be  complete 
in  two  parte.) 

N.B.— Thia  work  hu  been  revised  thronghont  by  the 
Offieera  and  Fractitionera  in  the  Inaolvent  Court,  and 
oontaina  a  great  nmnber  of  MS.  oaaei  and  notea  of  the 
Jndgea. 

"Onrreportaof  inaolvent  prooeedinga  bare  made  the 
public  fanuhar  with  the  name  of  Mr.  Macrae  aa  a  vei7 
Bocceaaibl  practitioner  in  those  conrts.  A  work  on  insol- 
vency by  a  barriater,  wfaoae  constant  and  ezcloaive  attend- 
ance in  that  tribonal  moat  neoeaaarily  be  recommended  by 
experiense  aa  well  aa  aothoritr.  We  have  looked  through 
Mr.  Maarae'a  book  with  the  rail  conviction  of  finding  tUa 
expectation  realiied,  and  we  are  bonnd  to  aay  that,  ao  far 
aa  the  learned  anthor  baa  been  able  to  advance  in  the 
exeontion  of  bia  teak,  he  haa  performed  it  in  the  moat 
creditable  manner.  Thia  work  ia  one  of  the  very  beet 
mannala  we  have  mat  with  on  inaolvency  praotioe." — Oiohe, 

"  The  foima,  aa  adi^ted  to  the  ehamge  «t  joriadiction, 
lista  of  feea,  ordera,  ralee,  and  atatatea,  reporta  of  caaaa 
decided  np  to  the  present  time,  inolnding  many  deciaiona 
hitherto  unreported,  moat  render  this  book  tne  '*  Aroh- 
bold"  of  praotitionera  in  the  Conrta  of  Ina<^eney.**-> 
XontkuAlMrti—r, 

lav  Cno*  OiBiM^ «,  BMMttMlk  Stnad. 


EXTRA  SUPERFINE  COPYING  PAPER 
(expreaaly  prepared  for  the  letter-oopyinf  nia- 
ohinaa),  6a.  6d.  per  ream.  Extra  enperflne  London  made 
SBALING  WAX,  3a.  U.  per  lb.  Extia  amerfoe 
WAFBBS,  2a.8d.  perib.  The  abora  arifailaa  ar*  tfia  vai^ 
beat  that  can  be  mannfactared. 
J.  F.  QmrntMOL,  Wholeaala  Stationer  and  Wax  Ver- 
ehaat,  1,  FUlpotJane,  Fenchoreh-atreet,  Txindoa. 


LONDON   AND    PROVINCIAL    LAW 
ASSUKANCB  BOCIBTT, 
No.  SI,  New  Bridge-atnet,  BlafkiHaca,  Loadon. 
Ca^M— One  Million. 

DIXICTOU. 

Addania,  Bichard,  eaq.  Doetora*  Commona 
Aahley,  the  Hon.  Anuony  John,  JJaaota'B  lim 
Bacon,  Jamea,  eaq.  Q.C.  Lincoln'a  Ian 
Bell,  William,  eaq.  Bow  Ohnrd^^nrd 
Bennett,  Boiriana  Nevitt,  eaq,  Unealn'a  Inn 
Bowar,  George,  eaq.  Tokenhouae-yard 
Bntt,  George  M.  eeq.  Q.O.  Tempb 
Cholmeler,  Stephen,  esq.  Linooln*a  Inn 
Clark,  John,  eaq.  Seaaiona  Honae,  London 
Eyre,  Walpole,  eaq.  Bryanatone^qnaiv 
Fine,  William  Daanwood,  eaq.  Tiinmln'i  Ihl 
Fiaher,  Horatio  Nelson,  eaq.  Fenohnrch-atnat 
FVeeman,  Luke,  eaq.  Coleman-atreet 
Oaaelee,  Mr.  Serjeant,  Seijeanf  a  Inn 
Hope,  Jamea  Bobert,  eeq.  Q.O.  Ten^ 
Bailee,  Heaiy,  eaq.  Clonest's  Inn 
Jay,  Samuel,  eaq.  Lmooln'a  Inn 
Jonaa,  John  Oliver,  esq.  4,  Upper  Bedibrd-plaee 
Lake,  Henry,  esq.  Linooln'a  Inn 
Law,  Henry  Shephard,  eaq.  Boah-lane 
Lefroy,  George  Bantinck,  eaq.  Piccadilly 
Loftaa,  Thomaa,  eeq.  New  Inn 
Marteai,  George,  eeq.  Mincing-Ian* 
Parke,  Jamea,  eaq.  Lincoln'a  Inn-ildda 
Peacock,  Bamea,  esq.  O.C.  Temple 
Fiekering,  Edward  Bowiand,  esq.  lincoWa  In 
Beeve,  iHiilip,  eaq.  Linooln'a  Inn 
Steward,  Senmel,  eaq.  Uneoln's  Tnn.fcMa 
TOleard,  J<dui,  eeq.  Old  Jeary 
Tomer,  Franoia,  eaq.  Lincoln  a  Inn 
TrrreU,  Timothy,  esq.  Goildhall 
Tiaard,  William,  aaq.  61,  Linooln'a  Tnn  fliMa 
White,  Thomaa,  eaq.  Bedfonkeow 
Wiolcena,  Jamee  Stephen,  eaq.  MortJMeratieat 
Woodrooffe,  William,  eaq.  Linooln'a  Inn 
Wrottcaley,  the  Hon.  Walter,  Linooln'a  Int. 
nrraicuir. 
E.  Pitman,  M.D.  Montagne-plaoe, 

BOUCITOXa. 

H.  D.  Warter,  eaq.  Carey-atreet,  Lincoln's  Lm 
Bdbart  Cm&ig,  eaq.  Fredenok'a-plaee^  Old  Jemy. 
Foor-filtha  of  the  profite  divided  amanHBt  the  aaaaied. 
All  the  nsnal  adrantues  given  by  other  Aaanraaoe  Bod- 
citi^  will  be  found  at  tma  OSoe,  and  every  variety  of  Frth 
poaal  for  Asanrance,  and  for  Payment  of  Preiaiiiiiui,  enter- 
tained. 
Extenaive  license  to  travel. 
Appearanoe  before  the  Board  diapeoaed  with- 
Frospectuaea,  &c.  may  be  had  at  the  Oflloe,  or  wBI  b* 
forwarded  on  implication  to  the  Secretary. 

JOHN  ENOWLES,  Actoary  and  BeentanT. 


NEW   PKACTICAL   BOOKS  IN  SEAL  FBOPSKFX 

LAW  AND  CONTBTANOIKS. 

Jnatpnblialied, 

SECOND  EDITION  of  HUGHES'S 
PBAOTICE  OF  SALES  OF  SEAL  PBOFEBTT, 
with  Preoedenta  of  Fonna  adapted  to  the  preaeot  state  <i 
the  Law.  Comprising  ParticnlarB  and  ConoitioBa  <tf  Sab, 
Contracta,  Oonveyancea,  Aaaignmenta,  DiaentailiBg  Deeda, 
and  every  mode  of  Aaaaranoe  for  conveying  v-— ^^  Pio- 
perty.  By  WILLIAM  HUGHES,  Eaq.  Baniatar-at-Lav. 
In  2  vola.  Price  81a.  6d.  cloth ;  SCe.  6d.  hatf-calf ;  37s.  ad. 
calf;  and  la.  6d.  extra  for  interleaving.  N.B.  It  ixmtaiaa 
the  New  Staunp  Dntiea  and  the  New  "nvatae  Act. 

HUGHEf  8  PRACTICB  of  MORTGA6SS  of 
BBAL  and  PEB80NAL  ESTATE,  with  PlwiedaBta  of 
Forma  adapted  to  every  kind  of  Mortgage  Baenri^.  By 
WiLuxM  Hcexna,  Baq.  Barriatar-at-Kw.  In  s  vala, 
Priee 81a.  6d. cloth i  8S|. 6d.  half-calf ;  S7i.ad.eairi  la.«d. 
extra  tar  interleaving  each  volnme. 

HUGHES'S  CONCISE  PRBCEDBNTS  in 
MODEBN  CONVEYANCING,  adapted  to  the  pneeat 
atate  of  the  Law,  with  oopiooa  Notes  and  Inatractaooa,  and 
inolnding  every  kind  of  Conveyanoe,  SettlaneBt,  Ccai£  ■ 
tiona  of  Me,  Agreemeota,  Ao.  Ac.  By  Wiux^h  HvoBaa, 
Eaq.  Baniatar-at-Law,  Aathov  of  "  The  Praetica  of  SalaL-' 
aad"ThePraotioeofMortgagea."  InparUatSa.8d.eadb, 
on  tiie  Ist  of  each  alternate  month.  To  be  oonmleted  in 
3  vola.  YoL  I.  ia  now  ready,  price,  in  doth,  Ma. ;  balf- 
ealf,S9s.i  calf, 40a.;  andPartal,8,S,4,6,aMi«ofToLII. 

THE  NEW  STAMP  LAW,  with  oopioau  ex- 
planatory  and  practical  notee.  ByWiixuii  Hmwxa,  Baq. 
Barriater-at-Law,  anthor  of  "The  Praetiee  of  Balca,'' 
"  The  Praetiee  of  Mortgecaa/*  and  *'  Conoaae  Preeedanta 
in  Modem  Conveyancing.  Thia  is  in  two  forma,  8vo.  and 
12mo.  BO  aa  to  bind  np  with,  or  be  a  aopidement  to,  afl 
existing  worka  on  Conveyancing.  8vo.  Bditum,  boards,  to. ; 
ototh,  6e,  ed. :  half-bonnd,  8a.  i  bonnd.  Sa.  I8ma.  Bd^ioa, 
boarda,  4a. ;  cloth,  4a.  <d. ;  half-bonnd,  <a. ;  bomxl,  7a. 

HUGHES'S  COMPIiBTB  TABLE  of  aU  the 
EXISTING  STAMPS,  for  aoa^ending  in  OfBoea  Ibr  ready 
reference.  It  oontaina  all  the  exiabng  Stampa  and  Bx- 
emptiona,  with  Comparative  Tablee  of  the  Old  and  New 
DuUea.  By  Wnxux  HusBna,  Eaq.  Baiijattp^t-Jjaw. 
Price  2a.  plain ;  on  paatebqard,  4b.  ;  on  eanna.  ulaaad, 
with  rollers,  fia.  Oopiaa  atamped  for  trananBaaion  bj  poet, 
aent  free  to  aay  peraon  incdoaing  twen^-foor  paataga 
atamps. 

SECOND  EDITION  of  ALLNUTTS  PRAC- 
TICE of  WILLS  and  AOHINISTBATIONS  flram  the 
Inatractiona  for  makdag  of  the  Will  tothe  fhiai  djatrihataoaa 
of  thcBatate,  withnomerooa  Praeedeaita!  aalanad.  Sy 
GaoBsiS.  Atunm,  Eaq.  Banriater-at-Iia«.  Priee  Ua. 
okilh  ;  17a.  half-boond;  ISa.  bonnd. 
Cietxoom,  Law  Tana  oawj^a^Bmr-atteat,  Gtzand. 
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Under  Rfly  Word* ...... ^..- £0   5    0 

Tor  erery  additknal  T«>  Waatda......    0   0   6 

AdreitiaamentaftaBiheOgailcT'akMiUbeaoeompaBied 
Wnk  aa  Older  tipoa  the  Aaant  In  Town,  or  >  FoaMBoe 
order  isa,jtiAB  at  180,  Strand)  for  the  amoont. 

AdTertuementa  ordered  for  the  flr«t  paee  are  charged 
one-half  more.  If  not  to  ordered,  they  will  take  the 
chaaoe  of  positioD. 


"We  cannot  undertake  to  return  rejected  oonunnnioations. 
wnaterer  is  intended  for  insertion  must  be  authenticated 
by  the  name  and  addreesof  the  writer;  not  neoeaaardy 
for  pnUioation,  bat  as  a  gnarantee  of  his  good  faith 

TXo  notice  can  be  taken  of  aoonjmous  communicationa. 


THE  LAW  TIMES. 


SATURDAY,  JUNE  21,  1851. 


THE 


THE 


POSITION  OF 
PROFESSION, 
It  is  very  important  that  tbe  Profegsion  ahoald 
lightiy  understand  its  potitioo,  iot  its  future 
fortunes  will  depend  upon  a  right  ua«  being 
made  of  present  circumatanceg. 

The  Law  and  tbe  Lawyers  are  in  a  state  of 
troHsititm,  and  are  enduring  the  evils  always 
attendant  upon  that  position.  The  old  system 
is  passing  away,  the  new  one  is  not  established, 
and  we  have  not  yet  learned  to  adapt  ourselres 
to  the  new  circumstances.  Hence  our  per- 
plexities and  troubles. 

But  before  we  can  enter  heartily  iq>on  the 
work  of  self-adaptation,  it  is  necessary  that  we 
should  leamtborougblyto  put  awayall hope ofa 
restoration  of  the  old  condition  of  things.  We 
san  no  more  recal  a  past  system  than  the  past 
lime  :  it  is  in  the  moral,  social  and  political, 
!ks  in  the  physical,  world,— whaterw  is  once 
dead,  cannot  be  recalled  to  life  in  its  old  form : 
when  it  springs  up  again,  it  will  be  in  a  new 
shape,  having  new  functions  and  formed  for 
iiffereot  ends.  It  is  our  misfortune  to  live  in 
in  age  of  change ;  but.  as  we  cannot  hdp  it, 
lo  wisdom  counsels  us  not  to  waste  our  time 
n  vain  complainings,  but  to  take  things  as  we 
ind  them,  and  malce  the  best  of  them.  This 
eason  is  equally  applicable  to  the  Lawyers  at 
his  moment.  Rightly  or  wrongly,  the  system 
>f  our  Law  is  undergoing  a  totta  revolution, 
rhat  is  the  fact,  not  to  be  evaded  by  en- 
leavouring  not  to  see  it.  The  sooner  we  re- 
»giuae  the  fact  in  all  its  meaning,  and  m^e 
M-eparations  for  adapting  ourselves  to  the 
thered  circumstances,  the  better  for  onr  for- 
unes.  The  process  of  adaptation  will  suffi- 
Aentij  occupy  tbe  thoughts  of  the  Lawyers 
or  a  long  time  to  come,  witiiout  wastingany  por^ 
ion  of  them  on  futile  endeavours  to  prevent  the 
nevitable,  or  vain  regrets  over  the  perished. 
Vith   new  circumstances  there  will  devolve 


upon  the  Lawyers  new  duties,  new  cares,  new 
prospects,  and  new  hopes. 

Scarcely  are  we  conscioos  yet  of  the  great- 
ness of  the  revolution  through  which  we  have 
passed,  and  are  still  passing.  We  begin  to 
measure  it  new  by  its  eflRects.  At  this  mo- 
ment we  are  in  that  worst  phase  of  all  revo- 
lutions, where  the  process  of  destruction  is 
almost  complet<^  and  that  of  reconstruction 
scarcely  begun.  We  are  thus  deprived  of  the 
advantages  of  the  old  system  without  reaping 
the  benefit  of  the  new  one.  Change  has  pro- 
ceeded far  fenough  to  destroy  our  former 
sources  of  emolument,  without  having  ad- 
vanced sufficiently  to  provide  others. 

As  we  cannot  go  backwards,  our  plain  po- 
licy now  is  to  advance  as  far  and  as  fast  as  we 
can,  and  hasten  tbe  advent  of  the  system  that 
is  to  be  substituted  for  that  which  has  perished 
and  is  passing  away. 

It  will  be  me  duty  of  the  Law  Timks,  and 
a  function  which  it  has  peculiar  opportunities 
for  fulfilling,  to  endeavour  to  direct  the  Pro- 
fession through  the  perilous  path  of  transition 
upon  whieh  the  spirit  of  the  age  has  compelled 
it,  to  the  new  and  untried  future  that  lies  be- 
fore it.  To  be  forewarned,  says  the  proverb, 
is  to  be  forearmed.  By  carefully  surveying 
the  w^y,  tbe  smoothest  path  will  be  found;  by 
looking  forward,  we  shall  ascertain  what  should 
be  done  to  promote  the  common  welfare  and 
to  meet  tbe  changes  with  the  least  injury  and 
the  most  advantage.  Such  is  the  task  which 
we  purpose  to  undertake,  asking  in  its  per- 
formance the  counsel  and  co-operation  of  our 
thoughtful  readers.  Its  importance  to  the 
Profession  cannot  be  over-estimated,  and  out 
of  discussion  good  innst  ooise. 

But,  as  a  starting  point,  to  prevent  waste  of 
time,  thought,  and  type,  we  must  ask  the  Law- 
yers to  cease  from  looking  baekwwds — to 
recognise  the/act  that  we  are  in  the  midst  of 
a  revelation,  and  to  enter  witii  us  upon  this 
serious  inquiry,  what  they  must  do  to  meet 
theprwM/  and  theyiiters,  without  losing  time 
and  spirit  ia  ussless  lamentatioB  over  the 
deadjMMf. 

REGISTRATION  OF  ASSURANCES. 
This  Bill  has  come  oat  of  oooiaiittee  wiA 
many  improvements.  We  sre  happy  to  ssy 
that  oar  rsmonstrsnes  of  last  week  against  the 
ezclnaioB  of  soHeitws  from  the  rsgistrarships 
has  been  snccessfti).  and  tbe  Lords  have  agreed 
to  •  clause  requiring  the  head  r^strar  to  be 
a  barrister,  but  enabling  solicitors  to  be 
appointed  to  the  deputy  regiatranhips,  which 
will  be  as  ten  to  one  in  number  over  the 
former,  as  there  will  be  only  one  chief  regis- 
trar to  a  large  district,  with  many  deputies. 

The  readiness  with  which  proposals  sub- 
mitted by  OS  on  behalf  of  tbe  solicitors  have 
been  acceded  to  by  the  House  of  Lords,  as 
shewn  in  this  and  the  Coonty  Courts  Bill, 
will,  we  trust,  satisfy  our  readers  that  the  Pro- 
fession has  only  to  go  with  the  stream  and  be 
prudent  in  its  requirements  for  self-protection, 
to  find  the  assistance  to  whieh  it  ia  entitled. 

We  knotn,  from  the  bett  authority,  that  there 
exists  the  ttrongeit  desire  that  neither  branch 
of  the  Profession  should  he  damaged  in  the 
various  reforms  that  are  inevitable,  and  these 
two  instances  of  successfnl  effort,  by  poHtie 
remonstrances  quietly  urged  in  the  right  quar- 
ter, and  in  the  proper  tone,  are  gratifying 
proofs  of  it. 

The  Prefessioa  may  rely  upon  a  ooatinn- 
ance  of  the  same  vigihmce  and  the  same  efforts 
on  our  part  to  procore  their  protection  in  the 
changes  that  are  going  on :  we  only  ask  in 
return  that  they  mil  exert  themselves  in  the 
manner  we  may  suggest,  when  we  give  them 
notice  that  it  is  the  time  to  do  so ;  assured 
that  we  do  not  advise  them  mthout  a  good 
reason,  which  it  may  not  always  be  in  our 
power  or  prudent  in  us  to  reveal. 

Another  improvement  has  been  introdneed. 
Unstamped  copies  of  deeds  may  be  registered 


by  those  who  desire  to  keep  their  own  title- 
deeds— thus  removing  one  popular  objactaoa. 


THE  BALANCE  OF  ACCOUNT. 
Who  will  be  gainers,  who  losers,  by  the  pre* 
posed  sztoision  of  an  equitable  jurisdiction 
to  the  County  Courts  ? 

Let  us  endeavour  to  ascotain. 
There  are  eight  thousand  country  Solieitors. 
They  will  sll  be  gmaurs  by  it ;— to  what  extent 
it  is  difficult  to  anticipate,  but  it  must  he 
very  considerable.  Until  a  cheap  and  speedy 
remedy  was  given  for  smell  demands  at  1bv» 
we  did  not  know  how  vast  was  the  sum  of 
injustice  to  which  the  community  submitted 
rather  than  incur  ths  haxard  of  a  lawsiut. 
Many  hundreds  of  thousands  of  suits  wer» 
thus  produced,  which  otherwise  would  not 
have  been. 

If  a  cheap  equity  jurisdiction  should  afford 
the  same  facilities,  we  may  expect  similar  rs* 
suits ;  not  in  number,  of  course,  but  in  im- 
portance to  the  public,  and  of  vastly  greater 
value  to  the  Profession.  Nobody  knows  haw. 
many  claims,  only  to  be  pursned  in  equity, 
are  now  abandonea,  simply  because  pradienee 
counsels  submission  to  any  amount  of  injni- 
tice  rather  than  on  appeal  to  Chancery,  where 
the  property  in  dispute  is  of  less  valuft- 
than  3002.  All  these  claims  must  be  promoted 
by  an  attorney,  and  for  these  a  fair  scale  of 
fees  is  to  be  allowed.  The  country  Solicitors' 
will  be  enabled  to  prosecute  them  in  their  own. 
districts,  in  person,  and  thus  the  entire  of  the 
fees  will  pass  into  their  own  pockets.  Tha 
benefits  of  the  measure  to  the  eoimtry  Attor^ 
ne$s  is,  then,  beyond  question,  and  beyond  cal" 
dilation. 

But,  it  is  said,  though  the  Profession  in  tbft 
country  will  benefit  so  enormausly  by  th» 
County  Courts  Equity  Jurisdiction  Bill,  it  will 
be  iqjurious  to  the  Solicitors  in  London.  Let' 
us  see  if  it  will  be  so,  and  to  what  extent. 

Now,  in  the  first  place,  tbe  objectors  wha- 
nrge  this  argument  mean  by  tha  Lo»doa  Soli* 
citors,  themselves,  and  not  tb»  general  bodyi. 
How  many  of  the  three  thousand  Sohntors 
of  tbe  metropolis  possess  agencies  suffici- 
ently extensive  to  make  tbe  removal  of  small 
suits  a  matter  of  importance  to  Uiem,  ev«Hi 
if  such  were  to  be  the  result  ?  —  Not  one 
hundred.  But,  to  all  the  rest  it  will  be  a 
positive  ^ain,  for  they,  equally  with  their 
brethren  in  the  country,  will  share  the  new 
business  which  the  Bill  will  create :  2,900,  at, 
least,  out  of  the  3,000  London  Solicitors,  will 
directly  profit  by  the  measure. 

But  will  the  remaining  100  be  damaged  by 
it,  as  they  fear?  Certainly  not.  Let  them 
naake  an  estimate  of  tbe  sums  involvsd  in  tho 
various  salts  which  have  passed  through  their 
offices  during  the  last  twenty  years,  and  see 
how  many  of  them  were  for  matters  of  less 
value  than  1002.  We  do  not  believe  they 
would  be  found  to  average  one  per  cent,  of  ths 
whole.  This  one  per  cent.,  then,  represents  the- 
sum  of  the  diminution  of  business  to  them, 
against  wluch  they  are  to  set  the  multitudinous 
new  business  which  tbe  measure  will  create^ 
and  of  which  they  will  have  their  full  proportion, 
and  which,  we  believe,  will  mere  than  com-" 
pensate  any  loss  by  tbe  removal  to  the  County 
Courts  of  the  minute  fraction  of  their  present 
suits  that  come  within  the  proposed  jurisdic- 
tion. 

Thus,  then,  stands  the  account. 

The  gainers  by  the  measure  now  before 
Parliament  will  be 

All  the  country  Solicitors, 

Twenty-nine-tbirtieths  of  the  London  Soli- 

<»tOTS. 

The  remaining  hundred  will  find  any  loss 
they  may  sustain  balanced,  at  least,  if  not  cob* 
verted  into  a  positive  gain,  by  their  participation 
in  the  vast  amount  of  new  business  which  the 
Bill  will  produce,  and  of  which,  with  their  con*' 
nections,  they  will  secure  the  lion's  share. 

Let,  therefore,  a  Bill  fraaght  with  su^  great 
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advantagM  to  the  Profession  receive  its  actire 
aupport.  

LAW  OF  EVIDENCE  BILL. 
BsitiKviNb  that  the  salration  of  the  Snperior 
Conrte  depends  upon  the  speedjr  paasinft  of 
this  Bill,  wanting  which  it  will  be  imposiible 
for  them  to  compete  successfully  with  the 
County  Courts,  which  already  enjoy  the  great 
•drantagea  it  proposes  to  extend,  we  are  de- 
sirous of  satisfying  such  of  our  readers  as  may 
yet  entertain  disubts  of  its  propriety  by  argu- 
ments to  which  no  answer  is  ever  attempted, 
and  by  authorities  which  will,  at  least,  be  re- 
ceived with  respect.  Therefore  do  we  entreat 
every  member  of  the  Profession  to  peruse  with 
attenUon  the  following  letter  upon  this  sub- 
ject, addressed  by  Lord  Dknman  to  Lord 
Brougham,  and  read  by  the  latter  at  a 
meeting  of  the  Law  Amendment  Society  on 
Wednesday : — 

I  take  the  fact  to  be  dear,  that  the  public  de- 

ddedly  prefers  the  County  Courts  to  the  Common 

Law  Courts  in  Westminster-hall  for  the  trial  of 

causes.     The  proof  of  this  fact,  that  the  former 

tribunals  swarm  with  suitors,  while  the  latter  are 

almost  deserted,  inTolves  another  fact  of  a  more 

graeral  nature:    the  destitution  of  the  Bar;    the 

min  of  many  now  in  business ;  the  disappointment 

of  many  more  in  their  just  expectations;   and, 

I  fiaaOy,  toe  annihilation  of  a  most  yalnable  class  of 

.  society,  as  it  has  existed  for  the  advantage  of  the 

I  public. 

If  the  interest  of  the  Bar  come  in  competition 
with  that  of  the  pabUc,  there  cannot  be  one  mo- 
■menfs  hesitation  as  to  which  must  be  sacrificed. 
Neither  that  nor  any  other  set  of  men  has  any  vested 
li^ht  in  misgoTemment  or  mal-administration — no 
privilege  to  defeat,  or  even  delay  for  a  single  hour, 
well-considered  improvements.  Could  we  suppose 
a  legal  system  so  perfect  and  so  justly  appreciated, 
that  all  persons  would  spontaneously  act  right  on  all 
-occasions,  from  knowing  that  otherwise  the  law 
would  force  them  promptly  to  do  so,  and  the  com- 
munity would  enjoy  the  greatest  bleasinir  ascribed  by 
Homer' to  the  rule  of  Augustus,  "foram  litibos 
orbum," — the  barrister  must  turn  his  powers  to  some 
other  account,  nor  breathe  a  murmur,  nor  ask  a  br- 
thing  of  compensation,  still  less  demwul  the  restora- 
'■  tion  of  the  bad  old  syrtem. 

But  a  State  that  should  make  one  of  its  tribu- 
■naU  cheap  and  efficient,  while  it  condemned  another 
to  a  dilstonr,  expensive  course  of  procedure  and 
'trial,  would  be  deemed  doubly  impolitic  and  regard- 
less of  the  people's  weUue :  first,  in  declining  to 
place  both  on  the  most  fiivonrable  footing  for  the 
attainment  of  justice ;  but  secondly,  in  the  reduction 
that  must  follow  of  those  learned  men  who  formerly 
practised  in  tibe  court  now  so  fatally  eclipsed ;  and 
rormed  a  body  capable  of  efiectual  resistance  to 
oppression,  and  of  guarding  the  rights  of  all. 

I  might  dwell  on  the  value  of  the  Bar  in  collateral 
respects,  in  the  service  of  public  departments,  in  die 
vanoos  relations  of  private  sodety,  in  famishing  a 
constant  succession  of  gentlemen  competent  to  fill 
the  judicial  office,  through  all  its  ranks  up  to  the 
most  udnons  and  elevated  seats  of  justice.  The 
education  and  habits  of  the  Bar  have  formed  the 
present  judges  of  the  Common  Law  Courts,  as  well 
.as  the  Recorders  and  other  presidents  in  load  jnris- 
•dtction. 

The£tctl  first  noticed — the  favour  acqmred  by 
ithese  inferior  jurisdictions  at  the  expense  of  tM 
superior— is  not  merely  to  be  traced  to  the  power  of 
wamining  parties.  There  is  a  still  more  operative, 
because  a  grosser  and  more  palpable  cause  of  the 
same  notorious  effect — the  enormoas  costs  imposed 
on  suitors  in  the  Saperior  Courts. 

Can  we  expect  a  sane  man  to  resort  to  a  court 
-which  refuses  to  hear  him  and  his  adversary — pos- 
sibly the  only  two  persons  in  the  wortd  who  know 
'the  truth — and  which  makes  him  pay  20/.  for  ad- 
mission into  its  precincts;  when  in  another  court, 
dose  at  hand  and  always  sitting,  he  may  state  his 
own  rights  as  he  undentands  them,  call  his  anta- 
gonist to  disclose  the  whole  merits  of  the  disputed 
transaction,  and  finally  recover  his  own  at  a  twen- 
tieth part  of  the  cost  ? 

The  evil  points  out  its  own  remedy.  If  we  are 
right  in  our  premises,  and  suitors  keep  aloof  from 
courts  of  unimpeachable  knowledge  and  integrity 
because  they  are  exdusive  and  expensive,  the  con- 
dasibn  is  obvious.  Make  them  open  to  receive  in- 
formation trom  all,  and  cheap  enough  to  be  accessible 
to  all,  and  the  same  amount  of  business  will  be  found 
to  flock  thither  as  was  seen  there  before  this  nnex- 
rivalry  was  created  by  the  Legislature, 
cannot  help  feeling  sanguine  in  my  hopes  for  the 
•eis  of  your  great  measure  for  receiving  the  evi- 
ice  of  parties  [my  noble,  revered,  and  dear  friend  I 


measure  to  which  he  refers  is  only  a  cor«dlary  to  his 
great  measure  of  1842],  and  looking  at  the  names 
and  characters  of  &e  enUghtened  commissioners  for 
inqoiringinto  practicea  and  pleading,  I  fully  antid- 
pate  such  a  reform  of  abuse,  such  a  swerainc  abo- 
lition of  fiction  and  verbiage— those  pets  of  iSiglish 
lawyers— the  establishment  of  such  a  natural  and 
intelligible  course  of  procedure  in  our  courts,  as  will 
be  sansbctory  to  the  public  and  condudve  both  to 
the  honour  and  interest  of  our  profession. 
June  5,  1851. 

Every  syllable  of  this  earnest  appeal  will,  we 
are  sure,  have  the  hearty  sympathy  of  oar 
>«aders. 

But  sympathy  alone  is  not  sufficient.  The 
Bill  is  threatened  with  deadly  hostility  from  an 
influential  quarter, —  we  mean  influential  in 
position, "  All  the  Law  Lords  are  earnest  in 
its  favour,  except  the  Lord  Chancellor.  Bnt 
although  probably  few  would  be  inclined  to 
prefer  the  opinion  of  Lord  Truro  to  the 
united  opinions  of  Lords  Drnm an,  Camp- 
bell, Lyndhurst,  Cranworth  and  Brau- 
MONT,  he  has  the  advantage  of  Government 
pocket-votes  to  support  his  own  views.  But 
if  the  Profession  will  come  to  the  assistance  of 
the  five  great  authorities  who  support  the  Bill, 
and  by  petition  declare  their  approval  of  it, 
they  woiJd  ensure  its  success.  We  therefore 
call  upon  our  readers  to  trantmit  immediateli/, 
either  to  Lord  Brougham,  or  Lord  Camp- 
BKLL,  or  Lord  Cranworth,  petitions  i» 
favour  (^  the  Bill. 

For  this  purpose  it  will  suffice,  if  they  will 
take  a  sheet  at  paper,  and  write  on  it  thus :  — 

7b  tHe  Lords  Sphritmal  and  Temforal,  m 
ParUammi  aitimbled. 
The  humble  petition  of  tiie  undersigned  Solidtors, 
practising  at  A. 
Sheweth, — 
"Hiat  your  petitioDers  have  seen'  with  satisfoction 
that  a  Kll  is  before  your  Lordships'  house  for  amend- 
ing the  law  of  evidence,  by  the  removal  of  the  re- 
maining disabilities  of  witnesses. 

And  your  petitioners  pray  your  light  honourable 
House  to  pass  the  same  into  a  law. 

Obtain  as  many  sigrnatures  to  this  as  you 
can.  If  you  have  not  time  or  inclination  to  do 
this,  word  it  in  the  singular  number,  and  sign 
it  for  yourself  alone. 

When  signed,  fold  it  so  as  to  leave  tke  ends 
open  (as  yon  do  a  newspaper),  and  addressing 
it  to  either  of  the  above  noble  and  learned  lords, 
at  "  Tlie  House  of  Lords,  London,"  and  in- 
dorsing it  "  Petition  to  Parliament,"  it  irill  go 
to  its  destination  free  of  postage. 

But,  whatever  is  done  most  De  quickly  done. 


Blsatrie  Tdsgnph  OoBpaay 
Nmnrk-upon-Tnot  ImproTsnuat  aad  Kadut 
But  StonehooM  Waterworks. 

WiluaJaf,  Iwm  18. 
Bath  ImptoTmant,  &e. 
Fee.Fann  Bants,  IraUnd. 

TiMniaj,  Jmmt  IS. 
Cam  NaTigitkn,  Ko.  t. 

SESSIONAL  PBUrrSD  FAPBBS. 
Far.  ITmn. 
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SO.  Ordnaooa  SuTre^— B«tanu 
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■pondenoe 
Pnblio  General  Acta— Cap.  11  and  IS 
3IS(1).  CirQ  Bin  ProoeaMe— Betors 
96S.  Grain,  Flour,  fto. — Betonu 
see.  Licensed  Diitillers,  Irriand—Betom 
Borneo — Bztraota  from  Letter  to  'Viscount  Canniag 
Relations  with  Some— Farther  Correspondence 
]bfllr  Tribe*,  Cqie  of  Good  Hone— ComepoodeBoe 
_      —     -      , «  «  nsoodation,  '    '     ' 
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39S.     —     Coortof  Chtncenr  and  Judicial  OununiU— 
384.     —     Civil  Bab,  tu).  (bdand)  (is  •mended  by  fiw 

Select  Committee) 
307.     —     Qonpowder  Store*  (Liverpool)  Biwinitiiai  Ba- 

neu  (as  amended  bythe  Select  Committee) 
S»4.     —     Omrnt  and  Le**eee  of  lOne*  (Ireland) 
408.     —     St.  Alban'i  Bribeir  Commission  (u  "««~^-^ 

in  Committee  and  on  re.ooniniitaaBt) 
S(l).  Hails  on  Bailwsys  ,— Abstrwit  of  Sapplemotal  Be- 

National  Vaccine  BataUidiamt— Banort 

87>.  Dnneaa  OWsholm,  alia*  George  Matlwai    Bataina 

363.  Herobant  Seamen — Account 

380.  Inonmbered  Katatee  Comntiasion  (Ireland— Betaru 

Poor  Laws  (Inland) — Fourth  Beport  of  Oommiaaiooecs. 
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BILLS  KIAD  A  SBCOND  UMB. 

Fri4aj/,  Jmu  13. 
Adminiatntion  of  Criminal  Joatice  Improrement 
Prerention  of  Offenoea. 

Jfewiqt,  JuM  16. 
Cnatom* 
Inhabited  Hoos*  Duty. 

BILLS  READ  A  THIRD  TtMB  AND  PASSED. 

CommoB  Lodging  House*. 

3\Mai(a)r,JiM«17. 
Snrrey  of  Great  Britain,  ka. 
Court  of  Cbaaoecy,  Iralaad. 

PRIVATB  BUSINESS  TRANSACTED. 
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Wrexham  Improvement. 


ht  to  say  his  'measure,  for  my  belief  is  that  the  |  Beat  AagUaa  Baflways 


COURT  or  CHANCEBT. 

Monday,  June  16. — Lord  Bbouoham  caQad  at- 
tention to  the  absolute  neoeesity  of  impnmBg  tlw 
administration  of  justice  in  the  Court  M  Chaaeety. 
The  noble  and  learned  lord  said  that  the  detsb  of 
the  measure  introduced  by  Lord  John  Piiswll,  as 
fiv  as  be  had  had  the  opportunity  of  attendiag  to 
them,  met  with  his  entire  approbation ;  but  be  was 
not  prepared  to  say  that  thqr  went  Car  enovgh. 

BBOISTBATION  OF  ASSURANCES  BILL. 

Thubsdat,  June  19. — The  Loao  Chancellor 
presented  a  petition  from  the  attorneys  and  soBdlaa 
of  the   metropolis  in  favour   of  oiis  BilL — Loid 
Bbouoham  wished  to  take  this  opportunity  of  statby 
that  ^oae  who  wished  to  understand  this  aulriect 
easily,  and  at  the  same  time  most  aeeontedr,  nofjtit 
do  so  ftvm  a  pamphlet  which  had  been  lataly  sent  to 
him,  and  wMch  be  had  perused  with  great  aatiabc- 
tion,  and  he  might  add  with  admirarinr     It  was 
written  by  Mr.'  Hazlitt,  a  distinguishad  member  of 
the  bar,  who  entcored  fblly  into  tbe  whole  of  this  im- 
portant question,  stating  all  the  arguments  that  eodkl 
be  addnoed  in  its  favour,  and  disposing  of  the  ob- 
jectkins,  the  very  slight  objections,  that  oonUbe 
urged  against  it  with  great   accuracy,   and   with 
luminous  perspicuity. — Lord  Ltmdhubst  stated  ttat 
considerable  alteiations  bad  been  made  in  the  Bill 
since  it  was  last  before  thdr  lordships,  and  as  he  lud 
not    bad    an    opportunity    of    pxamiftiny  Asm, 
he  would  suggest  that   the   farther  constdentifon 
of  the  measure  be  postponed. — Lord  Campbell 
would,     with    the    permission    of     the    House, 
explain  the  alterations  that  had   been  mad^  and 
winch,  he  trusted,  would  satisfy  his  noble  and  learned 
friend.    But,  before  doing  so,  he  wished  to  tdntfus 
opportunity  of  concurring  in  the  tastinMHiy  wUA 
his  noble  and  learned  fhend  bad  home  to  the  al> 
mirable  manner  in  which  Mr.  Haxlitt  had  ezplaiDsd 
the  advantages  of  the  Bill,  and  to  the  &ir  and  manly 
way  in  which  he  had  met  the  objections.    With  ra- 
gara  to  the  alterations  to  which  his  noble  and  learned 
friend  had  alluded,  one  referred  to  the  qnaKfirstioa 
of  the  persons  who  should  be  selected  by  the  Crown 
to  hold  office  as  registrars.    The  altentioa  proposed 
that  the  r^istrar  should  be  a  banister  ol  seveo 
years'  standing;  but  it  was  proposed  that  the  assist- 
ant-registers might  be  attorneys  or  sofidton.    An- 
other alteration  was,  that   an   appeal  was  to  be 
allowed   from  the  decision  of  a  siasje  jvlge  t» 
the  whole  Ckiurt  in  whidi  he  sat,  so  that  in  no  ess* 
should  the  decision  of  one  judge  be  final.    An- 
other alteration    went    to   remove    an   objectiotx 
which  had  been  urged  against  the  existing  daaae, 
that  it  tended  to  impede  commercial  transactiaaa. 
By  the  new  danse  the  registrar  would  be  eattlded  to 
grant  the  holder  of  an  estate  a  caitifioate,  whick 
being  deposited  vrith  his  banker,  he  would  be  aU* 
to  raise  such  a  sum  of  money  as  he  desired  on  ttie 
instant,  and  without  further  formalities.    Anetbea 
alteration  be  might  mention  provided  that  instead  of 
a  stamped  copy  of  the  title-aeeds  bdng  lodged  wilk 
the  registrar,  the  lodging  of  an  unstamped  copy 
would  be  suffident,  so  that  the  bolder  of  an  eatata 
migh^  if  he  pleased,  keep  his  title-deeds  in  his  own 
muniment  room.    These  were  the  prindpal  aUw- 
tlons  in  the  measure,  which  he  hoped  would  bmok 
arith  the  approbation  of  his  noble  ana  learned  Mssi^ 
— ^Lord  Lyndhurst  said  he  was  ss>isflf»l  with  kia 
noble  and  learned  friend's  explanation,  but  saaA. 
of  course,  would  depend  upon  the  terms  in  whiek 
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the  clauiea  were  worded. — After  a  few  words  from 
the  Marquis  of  Lansoowne.  which  were  wholly  in- 
audible, the  Bill  was  re-committed,  the  amendments 
were  a^«ed  to  pro  farmA,  and  the  report  ordered  to 
be  leoeived  (as  we  understood)  on  Monday. 

Lord  Broughau  presented  a  petition  from  the 
attorneys  and  solicitors  at  Bungay,  in  favour  of  the 
County  CourlSi  or  Equitable  Jurisdiction  in  Bank- 
ruptcy Bill.  

HOUSE  OF  COMMONS. 

KEVORM  OF  THE  COCRT  OF  CHANCERY. 

Friday,  June  13.— Lord  John  RosaEiL  moved 
for  leave  to  bring  in  a  Bill  to  improve  the  adminis- 
tntion  of  justice  in  the  Court  or  Chancery  and  the 
Judicial  Committee  of  the  Privy  Council.  The 
noble  lord  referred  to  the  measure  he  had  produoed 
•  few  weeks  back,  in  which  it  was  proposed  that  the 
Master  of  the  BJolls  and  one  of  the  common  law 
jndgea  should  sit  to  assist  the  Chancellor  :  but  this 
was  objected  to,  as  tending  to  the  delay  or  justice  in 
the  Rolls  Court.  The  present  Bill  provided  for  the 
appointment  of  two  new  judges  as  judges  of  appeal, 
who  should  sit  in  the  Court  of  Chancery  as  assessors 
to  the  Lord  Chancellor,  when  he  was  able  to  be  pre- 
sent, and  without  him  when  he  was  unable  to  give 
hia  attendance.  The  only  objection  he  could  anti- 
dpate  to  this  plan  was,  that  it  would  too  greatly  in- 
crease the  judicial  staff;  but  he  was  not  apprehensive 
that  great  weight  would  be  attached  to  it  by  those 
who  considered  the  great  increase  which  had  taken 
place  in  the  business  of  die  Court  of  Chancery.  It 
appeared,  from  a  return  presented  to  the  other 
House,  that  from  November,  18S0,  to  May,  1851, 
Ibe  total  number  of  matters  disposed  of  by  the 
Court  of  Chancery,  in  all  its  branches,  wss  5,207. 
The  Bill  also  empowered  one  judge  of  appeal  to  sit 
and  dispose  of  the  business  in  case  of  the  ab- 
sence of  the  other.  He  felt  that  in  these  times, 
when  reforms  of  die  law  were  so  eacedv  looked 
for,  H  was  desirable  that  the  Lord  Chan- 
cellor should  be  enabled  to  give  his  mature 
and  deliberate  attention  to  subjects  of  this  kind.  He 
had  stated,  on  a  former  occasion,  that  he  proposed 
that  the  Lord  Chancellor  should  receive  10,000<.  a 
year  instead  of  14,000/.  with  the  same  retiring  pen- 
sion, and  that  the  Master  of  the  Rolls  should  have 
6,000/.  instead  of  7,000/.  a  year.  He  proposed  that 
tjbe  two  new  judges  should  be  on  the  same  footing 
with  respect  to  salary  as  the  Master  of  the  Rolls, 
each  receiving  6,000/.  a  year.  The  increased  ex- 
pense would  thus  be  12,d00/.  with  a  saving  on  the 
other  hand  of  5,000/.  He  regarded  it  as  impossible, 
wiA  benefit  to  the  public,  that  the  \fiitA  Chancellor 
should  continue  to  perform  the  whole  of  his  present 
duties,  and  anticipated  that  the  result  of  the  change 
would  be  advantageous,  both  as  regarded  the  Court 
of  Chancery  and  tlie  general  business  of  the  country. 
He  proposed  that  the  new  judges  should  be  membms 
of  toe  Judicial  Committee  of  the  Privy  Council,  and 
that  three  instead  of  four  should  be  a  quorum  of  that 
tribunal,  hoping  thus  to  obviate  the  difficultiea  which 
Iiad  been  experienced  under  its  present  consti- 
tution.— Mr.  J.  Stdart  thought  they  had  arrived 
at  a  period  of  the  session  when  it  was  impossible 
that  this  measure  could  receive  such  a  degree  of 
oonaideration  as  would  enable  them  to  pass  it  The 
Court  of  Chancery  bad  been  for  the  last  twelve- 
months in  a  peculiar  and  extraordinary  state,  and  it 
vras  to  be  wished  that  time  had  been  given  to  the 
jntbres  to  acquire  habits  of  transacting  ousiness,  as 
well  as  to  others  to  accommodate  themwlvea  to  them. 
It  was  worthy  of  consideration  whether  a  great  por- 
tion of  the  present  business  of  the  court  could  not 
be  conveniently  and  properly  transferred  to  other 
courts,  where  the  juages  complained  of  want  of 
business. — Mr.  Bethbll  earnestly  hoped  the  House 
would  not  think  it  too  late  to  entertain  a  measure  of 
so  much  importance  during  the  present  session.  The 
Bill  provided  efiectuall^  for  the  relief  of  the  appel- 
late tribunal,  in  which  it  was  impossible  that  business 
could  be  despatched  with  speed  and  certainty  whilst 
there  was  but  one  judge,  who  was  unable  to  attend 
rep[iilarly.  Another  aavantage  was  the  doing  away 
with  appeals  from  one  single  mind  to  another  single 
mind. — Mr.  Walpole  thought  the  Bill  would  effect 
a  great  impruvement  on  the  present  system,  and 
should  most  willingly  give  it  his  cordial  support. — 
After  a  discusuon,  in  which  Mr.  Ellice,  Mr.  Hors- 
man,  Mr.  R.  Palmer,  Mr.  Henley,  the  Solicitor- 
General,  Sir  H.  Willonghby,  the  Attorney-General, 
Mr.  Hume,  Mr.  J.  Evans,  and  Mr.  Mullings,  took 
part,  the  motion  was  agreed  to. — On  the  motion  of 
Lioid  J.  Russell,  leave  was  also  given  to  bring  in 
a  Bill  to  regulate  the  salaries  of  the  Cliief  Justice  of 
the  Court  of  Q.  B.  and  the  Chief  Justice  of  the 
Conttof  C.  P. 

THE  SCOTCH  JVDICIAL  BENCH. 

MoMDAY,  June  16. — ^Mr.  Bright  called  the  at- 
tentioii  of  the  noble  lord  at  the  head  of  the  Govem- 
mAit  to  a  vacancy  which  had  just  occurred  on  the 
Seotdk  judicial  bench.  The  committee  on  official 
salaries  had  intimated,  in  not  at  all  ambiguous  lan- 
guage, that  the  number  of  Scotch  judges  was  much 
iRtxer  than  necessary.    Now  that  a  vacancy  bad  oc- 


curred, would  the  recommendation  of  the  committee 
to  reduce  the  number  be  put  into  practice  ? — Lord 
John  RussELLsaid,  on  the  occasion  of  a  previous 
vacancy,  a  committee  was  appointed  to  consider  the 
subject,  and  they  were  unanimously  of  opinion  that 
no  reduction  should  be  made.  The  committee  last 
year  came  to  a  different  conclusion ;  but  it  was  diffi- 
cult to  refer  to  the  evidence  on  which  that  conclusion 
was  founded.  He  had  made  inquiry  of  the  late 
lamented  Lord  Moncrieff,  and  his  opinion  was  ad- 
verse to  the  reduction  of  the  number. 

PAROCHIAL  ASSESSMENTS. 

Wednesday,  June  18. — In  reply  to  Mr.  Wilson 
Patten,  Sir  Gboroe  Grey  said  he  thought,  under 
existing  drcumstances,  it  was  not  possible  to  bring 
forward  a  Bill  with  regard  to  parodial  assessments 
during  the  present  session. 


Court  of  Chancery  and  Judicial  Coii- 
idTTBB  Bill. — On  Monday  the  Government  Bill, 
brought  forward  by  Lord  John  Russell,  to  improve 
the  admistration  of  justice  in  the  Court  of  Chancery, 
and  in  the  Judicial  Committee  of  Privy  Counol, 
was  printed.  There  are  twenty  clauses  in  tike  mea- 
sure, and  its  principal  features  were  explunod  on 
Thursday  night.  It  is  to  be  read  a  second  time  on 
Friday.  Two  additional  Judges,  at  G.OOO/.  a-year, 
are  to  appointed.  The  Lord  Chancellor,  instead  of 
U.OOO/.  as  Chancellor  and  Speaker  of  tho  House  of 
Lords,  is  to  have  10,000/.  a-vear,  and  the  Master  of 
the  Rolls  6,000/.  The  extrii  exiiensc  is  to  be  paid 
ont  of  the  dividends  arisiner  from  the  Suitors'  Fund. 
The  equity  judges  are  to  give  their  attendance  at  the 
House  of  Lords.  There  is  a  blank  in  the  Bill  re- 
specting the  annuities  to  be  given  to  the  judges  on 
their  resignation.  The  jurisdiction  of  the  Vice- 
Chanoellor  in  Bankruptcy  is  to  lie  given  to  the 
Court  of  Appeal  under  this  Bill. 


THE  MAGISTRATE, 

AND  PABOOHIAL  AVD  ICUKIOIFAL  LAWTSR. 

Where  a  conviction  is  confirmed  by  the  Sessions 
on  appeal,  the  payment  of  costs  by  the  appellant 
is,  it  would  seem,  under  the  27th  section  of  11  & 
12  Vict.  e.  43,  to  be  made  to  the  clerk  of  the  peace 
and  not  to  the  respondent,  as  directed  by  9  Oeo.  4, 
c  61,  s.  29,  and  in  default  of  payment  the  appel- 
lant can  only  be  sentenced  to  imprisonment  for 
three  months.     [Kig.  v.  Hellur,  17  Law  T.  152.) 

It  has  been  decided  in  Reg.  v.  Wilion,  17  Law 
T.  155,  that  sec.  80  of  8  &  9  Vict.  c.  126,  gives  no 
appeal  against  an  order  of  justices  adjudging  a 
pauper  lunatic  to  be  chargeable  to  a  county,  and 
directing  the  treasurer  of  the  county  to  pay  a  sum 
of  money  as  the  costs  of  his  maintenanoe  in  an 
asylum.  Coleridob,  J.  stated  the  reason  in  a 
single  sentenoe.  "  In  tmth  these  are  only  interim 
orders  until  the  settlement  can  be  ascertained." 

In  JUff.  V.  Seoffe,  17  Law  T.  152,  it  has  been 
at  length  decided  that  a  deposiUon  of  a  witneaa 
against  a  prisoner  taken  before  a  magittrate  under 
II  &  12  Viot.  c.  42,  is  not  admissible  in  evidence 
upon  mere  proof  that  the  witness  is  absent  and 
cannot  be  found,  or  that  he  is  kept  ont  of  the  way 
by  the  procurement  of  some  person  other  than  the 
prisoner.  Therefore,  when  these  prisoners  were 
tried  and  it  was  proved  that  a  witness  was  kept  ont 
of  the  way  by  the  procurement  of  one  of  them,  it 
was  held  that  his  deposition  was  not  admissible  in 
evidence  against  the  other  two. 

At  last  there  is  a  law  for  regulating  the  Sale  qf 
Arttitie.  By  14  Vict.  c.  13  (17  Law  T.  99),  it  is 
enacted  that  sellers  of  arsenic  are  to  keep  a  book  in 
which  they  are  to  enter  every  sale  of  it  in  the  form 
given  in  the  schedule  to  the  Act ;  no  person  is  to 
sell  arsenic  to  a  person  unknown  to  him,  except  in 
presence  of  a  witness  known  both  to  the  buyer  and 
seller,  who  is  to  sign  Ma  name  to  the  entries 
before  delivery ;  nor  is  it  to  be  sold  to  any 
person  not  of  foil  age.  Further,  all  arsenic 
sold  is  to  be  first  mixed  with  soot  or  indigo,  in  the 
proportion  of  one  ounce  of  soot,  or  half  an  ounce 
of  indigo,  at  least,  to  every  pound  of  arsenic,  pro- 
vided that,  if  it  be  required  for  any  other  than  agri- 
cultural purposes,  and  in  which  such  mixture  would 
be  injurious,  it  may  be  sold  unmixed  in  a  quantity 
of  not  less  than  ten  pounds  at  one  time.  The 
penalty  of  20/.  imposed  for  violating  any  of  the 
provisions  of  this  Act  to  be  imposed  on  summary 
conviction  before  two  justices.  But  the  Act  is  not 
to  pievent  the  sale  of  arsenic  in  medicine  under  a 
medical  prescription,  and  it  is  to  include  all  araeni- 
ons  compounds. 

Sir  George  Grey's  Prosecutions  Bill  makes  no 

Srogress.    Like  all  other  practical  measures,  it  is 
eferrtd  for  impracticable  ones. 


The  promised  amendment  of  the  Law  of  Settle- 
ment has  not  yel  been  introduced,  although  it  is 
still  promised.  But  what  chance  is  there  of  it* 
passing  this  session?  E.  W.  C. 


It  having  been  dedded  by  the  magistrates  that  the 
fire  at  Downhill  House,  the  seat  of  Sir  Henry 
Bruce,  was  of  an  incendiary  character,  the  enormous 
sum  of  50,000/.  will  be  levied  off  the  barony  of 
Londonderry  as  compensation  for  property  destroyed; 
at  the  next  Assizes.  In  the  valuable  gallery  of  pic- 
tures destroyed,  was  a  picture  by  Raphael,  well 
known  as  the  "  Boar  Hunt." 

Pauperism  in  England  and  Wales. — Ob 
Tuesday  was  printed,  by  order  of  the  House  of 
Lords,  some  returns  connected  with  the  poor  law. 
The  total  number  of  paupers  of  all  classes,  relieved 
in  the  sixth  week  of  tne  quarter  ended  at  Lady-day 
last,  in  England,  was  806,130,  and  in  Wales,  63,904, 
making  870,634,  of  which  number  13,903  are  re-, 
turned  as  "  vagrants." 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

At  one  time  it  was  held,  in  Reg.  v.  The  Bir*  - 
mingham  Junction  Railway  Company  (2  Q.B. . 
61),  that  the  impossibility  of  doinK  so  wag  no 
answer  by  a  company  to  a  command  to  do 
what  at  one  time  they  were  bound  to  do.  Thii 
irrational  conclusion,  however,  has  been  over- 
ruled, and  in  Reg.  v.  The  York  Junction  Rail- 
way  Company,  1/  Law  T.  153,  the  Court  has 
expressly  repudiated  the  monstrous  doctrine. 
"  I  think,"  said  Lord  Campbell,  "  tlwt  case- 
cannot  be  supported."    But  then  it  is  for  the 
company  distinctly  to  shewthe  impossibility,  and 
in  the  particular  circumstances  of  this  case  it 
WM  held  that  that  had  not  been  done,  and  the  - 
rule  for  a  mandamus  was  made  absolute. 

In  Booth  V.  Monmouthshire  Railaay  and' 
Canal  Company,  17  LawT.  154,  Lord  Camp>^ 
BBLL  expressly  laid  down  this  proposition, 
"  There  can  be  no  doubt  that  if  a  statute  im- 
poiea  on  any  persons  the  duty  of  performing 
any  work  f;hich  relates  to  the  public  at  large, 
and  if,  by  their  neglect  to  perform  that  wonc, 
they  inflict  an  injury  on  a  priyate  individual, 
be  IS  entitled  to  sue  them  for  compensation  for 
that  injury." 

A  case  of  some  moment  aa  respects  the 
companies,  but  involving  no  principle  of  law, 
turning  rather  upon  the  construction  of  the 
terms  of  a  lease,  is  that  of  The  Weit  London 
Railway  Company  v.  The  London  and  North 
Wettem  Railway  Company,  17  Law  T.  156,  to 
which  it  will  auffiee  to  refer  our  readers  who, 
may  feel  an  interest  in  the  dispute. 


WINDING  UP. 
The  very  important  decision  of  Lord  CaAMWORTBr 
as  to  the  liability  of  contribntories  for  calls,  of 
which  we  apprised  our  readers  a  fortnight  since,  was 
fully  reported  last  week.  Hunter'i  case,  17  Law 
T.  151,  adopts  the  precise  views,  and  almost  tha 
argument,  which  we  ventured  to  submit  long  before 
the  point  had  come  practically  before  the  Courts,, 
and  when  the'  authoritia  of  the  Profession  were 
almost  unanimouily  against  us.  It  will  be  seen 
that  the  Vice-Cbsncellor  takes  precisely  the  same 
line  of  argument  which  we  then  pursued,  and  arrivea 
at  the  same  conclusion.  "  What  the  Master  has  to 
do,"  says  his  lordship,  "is  this:  he  is  to  make  a 
call,  it  is  true,  not  only  for  the  debts  of  the  com- 
pany, but  also  for  the  costs  ;  bat  he  is  to  make  a 
call  in  respect  of  the  coats  as  well  as  the  debts,  «o> 
far,  only,  ai  the  eonlriliutoria  ihalt  be  liable  at 
law  or  in  egvity  to  pay  the  tame.  Strictly  at  law 
these  costs  would  not  be  payable." 

The  liability  to  calls,  as  now  determined,  stands 
thus :  UpfiU'i  case.  No.  2,  has  decided  that  a  call 
can  be  made  only  in  respect  of  the  proportioii  due 
from  tlie  contributory  for  such  debts  as  he  may 
have  rendered  himself  liable  for  in  law,  and,  there- 
fore that,  before  maxing  the  call,  the  Master  must 
ascertain  what  are  his  liabilities.  Then  Hunter'i 
case,  now  under  consideration,  decides  that  a  call 
cannot  be  made  upon  a  contributory  for  the  costs  of 
winding  up,  unless  he  is  liable  for  some  debt  or 
debts  of  the  ct^ncern,  and  then  only  for  hia  share  of 
the  costs  incurred  by  resson  of  such  debt  or  debts.. 
Nor  does  the  number  of  shares  held  by  the  contri- 


Digitized  by 


Google 


i08 


THE  LAW  TIMES. 


[No. 


429. 


Iratory  alter  the  amount  of  liability  for  costs.  "  It  the  mortgagee,  that  might  be  an  answer  to  the 
is  quite  a  problem  unsotvible  bjr  me,"  said  Lord  action  by  way  of  discharge.  All  that  is  now 
Cbanwobth,"  why  a  man  is  liable  to  more  because  get  ap  u  a  mere  threat  by  the  mortgagee  to 


be  has  a  hundred  shares,  than  if  he  has  fifty.  These 
are  not  costs  incurred  in  respect  of  the  company." 
E.  W.  C. 

Eastibn  Countiks  and  Southend  Junction 
Raiiway.— On  Wednesday  the  list  of  cootribu- 
tories,  consisting  of  those  members  of  theprorisional 
ooailDittee  who  acted  and  agreed  to  take  shares,  was 
forthiST  proceeded  with  before  his  Honour  Sir  W. 
Horoe,  Mr.  Daniel  sppearing  for  Mr.  Emit,  the 
ofluiial  msaager.  Mr.  Mainwaring,  for  whom  Mr. 
WiUiMns  appeared  as  counsel,  was  placed  upon  the 
list,  and  Mr.  Kemp,  of  Teignmouth,  for  whom  Mr. 
H.  Harris  appeared,  was  struck  off.  The  official 
manager,  in  reply  to  questions,  stated  that  the  chief 
obiect  sought  in  winding  up  this  company  was  to 
equidise  payments  among  the  contributories,  some 
or  whom  had  paid  300/.  in  discharge  of  debts,  while 
others  had  only  paid  50/. — Dail]/  Newt. 

Shrewsbury  and  Lkicester  Railway. — On 
Thursday  a  meeting  in  tliis  matter  was  held  before 
Master  Senior,  to  ascertain  in  what  proportion  cer- 
tain members  of  the  provisional  committee  were 
liable  for  the  expenses  incurred.  Mr.  Glasse  and 
Mr.  Dimsdale  appeared  for  Mr.  Begbie,  the  official 
manager,  and  the  first  case  taken  was  that  of  Mr. 
Sbadbolt,  Uie  chairman  of  the  London  Joint  Stock 
Bank.  Mr.  Vardy,  the  solicitor  to  the  company, 
was  examined,  and  deposed  that  Mr.  Shadbolt  bad 
consented  to  be  a  member  of  the  prorisional  com- 
mittee, and  that  he  authorised  him  to  go  to  Messrs. 
Dawson,  the  advertising  azents,  and  use  his  name. 
It  was  contended  for  Mr.  Sliadbolt  that  this  did  not 
establish  sufficient  liability,  and  the  Master,  beini;  of 
tint  opinion,  struck  Mr.  Bhadbolt's  name  off  the  list. 
The  next  cose  taken  was  that  of  Mr.  R.  A.  Riddell, 
ibr  whom  Mr.  H.  Harris  appeared.  Mr.  Jellicose, 
the  secretary,  was  called,  aud  deposed  that  he  was 
engaged  by  Mr.  Turner,  solicitor,  and  one  of  the 
promoters  of  the  company,  at  a  salary  of  350/.  per 
•tmnm,  and  that  Mr.  Riddell  attended  the  meeting 
on  the  4th  of  November,  1845,  at  which  he  was  so 
eagaged;  bat  on  cross-examination  by  Mr.  Harris 
he  admitted  that  his  engagement  was  by  Mr.  Turner. 
Mr.  Nelson,  chairman  of  the  company,  also  deposed 
to  the  presence  of  Mr.  Riddell  at  the  meeting.  It 
was  contended  that  the  contract  was  a  contract  by 
the  solicitor,  but  the  Maater  ruled  that  Mr.  Ridddl 
was  liable  for  the  balance  of  salary  due  to  the  secre- 
la«y.  Mr.  Foudranier,  Dr.  Moore,  Mr.  W.  Patter- 
son, and  other  members,  were  held  liable  on  like 
grounds  for  other  proportions  of  expenditure  in- 
coned  in  the  promotion  of  the  scheme. 


enforce  •  supposed  liability, 
aathority  for  such  a  plea." 


There 


tBTmONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  &c. 

[AnnooBced,  iamsd,  and  mod*,  daring  the  past  week.] 
I»ifnSe»t  Jmraim  Ompan). — Furthsr  call  of  K.  lOe. 

per  share  oq  the  contributories  in  classes  1  and  3.    To 

be  paid  on  Jolr  7. — Tinney. 
SuU  ruUic  Btttk  CbxBan.— Call  of  231.  per  share  on  Jnae 

SO.— Homo. 
SrUUk  and  AmerUran  Sltam  NaHgaiion  Compapf.  —  To 

settle  list  oroontribntorles  on  July  3.— Bote. 
Triitg  and  Seigatt  Sailteaf  Company.— To  settle  list  of 

contributories  on  July  11.— Humphry. 


REAL  PROPERTY    LAWYER 
AND  CONVEYANCER. 

It  seems  from  the  case  of  Wayne  r.  Hankam, 
17  Law  T.  151,  that  the  proper  form  of  decree 
on  a  bill  for  foredostire  by  a  mortgagee  of  a 
rerersionary  interest  in  stock,  is  "  the  common 
decree  for  foreclosure  in  default  of  payment  by 
a  day  named."  The  mortgagee  is  not  com- 
pelled bv  any  rule  of  the  Court  to  submit  to  a 
sale  in  the  first  instance. 

An  act  of  interruption  in  the  enjoyment  of 
an  easement  not  acquiesced  in  for  a  year,  is 
net  evidence  of  an  "  interruption  "  within  the 
meaning  of  st»t.  2  &  3  Wm.  4,  c.  71,  s.  3,  so 
as  to  defeat  its  operation  altogether,  but  It  is  a 
material  fact  for  the  jury  to  consider  in  deter- 
mining whether  the  enjoyment  itself  was  of 
right.  (£aton  v.  The  Swansea  Waterworks 
Company,  17  Law  T.  154.) 

In  WUton  V.  Dunn,  17  Law  T.  155,  it  was 
held  to  be  no  answer  to  an  action  for  use  and 
occupation  of  premises  by  permission  of  the 
plaintiff,  that'  a  mortgagee  to  whom  the  plain- 
tiff had  mortgaged  the  premises  before  their 
occupation  by  the  defendant  had  given  notice 
to  the  defendant  to  pay  him  the  rent  that  had 
•ecmed  before  the  notice  was  given.  "  If  the 
defendant,"  said  Lord  Cahpsbll,"  bad  paid 


INCUMBERED  ESTATES  COBJMISSION 
(IRELAND). 
The  following  is  a  copy  of  a  report,  dated  the  3rd 
of  May,  1851,  from  the  Incumbered  Estates  Com- 
missioners of  Ireland,  addressed  to  his  Excellency 
the  Lord-Lieutenant,  with  respect  to  their  proceed- 
ings under  the  Incumbered  Estates  Commission : — 

"  Incumbered  Estates  Commission, 
"  Henrietta-street,  Dublin,  May  3. 
"  My  Lord, — We  have  the  honour  to  inform  your 
Excellency  tbiit,  on  the  19th  ult.  we  caused  two  re- 
turns to  be  transmittted  to  the  office  of  the  Secralary 
of  State  few  Ireland,  in  pnnuance  of  a  requisition  of 
the  House  of  Commons. 

"Those  returns  are  necessarily  very  volumiaons, 
as  they  contain  a  detailed  account  of  the  proceedings 
of  the  Incumbered  Estates  Commission  down  to  too 
31st  of  March,  1851.  We  think  it  right,  therefore, 
in  addition  to  those  returns,  to  submit  the  foUowing 
brief  report  to  your  Excellency. 

"On  the  25th  of  October,  1849,  this  court  was 
opened  for  public  business. 

"  The  total  number  of  petitions  presented  up  to 
the  31st  of  March  1851,  is  1,676. 

"  Upwards  of  one-half  of  the  estates  brought 
into  our  Court  were  under  Chancery  receivers,  and 
in  147  cases  the  proprietors  had  taken  the  benefit  of 
the  Insolvent  Debtors'  Act. 

"The  number  of  petitions  filed  by  owners  is 
319,  or  about  one-fifth  of  the  total  number  pre- 
sented up  to  the  dale  above-mentioned.  Several 
petitions,  however,  presented  in  the  names  of  in- 
cumbrancers, appear  to  have  been  so  presented  at 
the  instance  of  the  owners. 

"  The  total  number  of  Cotnt  orders  (not  techtdiDg 
a  vast  number  issued  by  each  commissioner  in 
chamber)  is  5,413,  vii. : — 

"  Conditional  orders  for  sale 1,240 

"  Absolute  orders  for  sale  1,036 

"  Miscellaneous  orders    3,137 

"  The  gross  total  of  the  rentals,  as  set  out  in  the 
petitions  tiled  to  31st  of  March,  1851,  is  1,036,975/. 
lis.  8d.  but  the  actual  amount  would  probably 
not  exceed  850,000/.  as  in  some  cmcs,  more  than  one 
petition  has  been  presented  for  sale  of  the  same 
estate ;  and  the  rentals  attached  to  the  petitions  fte- 
quentiy  exceed  the  true  rentals  of  the  estates. 

"  The  gross  total  of  the  incumbrances,  as  set  out 
in  the  petitions  filed  to  31st  of  March,  1851,  is 
17,971,321/.  Is.  Id.  But  several  of  those  incum- 
brances being  judgments,  and  other  securities  col- 
lateral with  mortgages  and  th;  like,  are  returned  in 
duplicate  in  the  schedule,  and  in  this  way  mentioned 
twice;  and  it  sometimes  happens,  that  the  same 
incumbranoe  aftcting  the  estates  of  difiioent  owners 
is  mentioned  in  more  than  oae  petition. 
"  As  to  estates  sold : — 

"  The  number  of  estates  sold  to  March  31,  1851, 
is  253 ;  the  total  acreage  of  which,  statute  measure, 
is  227,329a.  3r.  34p.  Of  thu  the  quantity  of  arable 
land  may  be  about  210,000  acres,  ornearly  one  sixty- 
fifth  of  the  arable  land  of  Ireland,  which  is  estimated 
in  the  latest  Poor  Law  returns  to  be  13,464,300 
acres. 

"  The  rental  of  estatrs  sold  to  March  31,  1851 ,  is 
107,707/.  ISs.  Id.  or  abont  120lh  of  the  net  annual 
Poor  Law  valuation  of  Ireland. 

"  The  total  omonnt  of  incumbrances  on  estates 
sold  to  March  31,  1851,  as  taken  from  the  schedules 
lodged  with  the  petitions,  is  4,086,192/.  13s.  4d.  but, 
as  before  mentioned,  several  of  these  incumbraoces 
ore  returned  in  duplicate. 

"  The  total  amount  of  purchase-money  for  estates 
sold  to  Mardh  31,  1851,  is  1,350,616/.  Os.  4d.  Of 
this  amount  94,404/.  13s.  4d.,  or  about  one-fifteenth 
part,  has  been  allowed  in  payment  of  incumbrancers, 
who  became  purchasers. 

"The  commissioners  have  pud  oat  to  creditors 
and  daimanls  up  to  this  date,  3rd  day  of  May  in- 
dnsrve,  the  sum  of  838,356/.  Os.  Id. 

"  The  253  estates  sold  to  March  31,  1851,  hove 
been  disposed  of  to  587  pnrdiasers,  nearly  one-half 
of  whom  are  purchasen  of  lots  that  sold  respectively 
for  sums  not  exceeding  1,000/. 

"  Property  to  the  amount  of  about  160,000/.  has 
been  actjuired  ha  English  or  Scotch  purchasers  (about 
thirty  in  number),  as  far  as  can  be  collected  from 
their  addresses,  stated  in  the  deeds  of  convejntnce. 
"  Estates  have  sold  best  in  Antrim,  Down, 
Meath,  Westmeath,  Tyrone,  and  Dublin,  and  at 
lowest  rates  in  Clare,  Limerick,  Tipperory,  and 
Mayo.  In  the  latter  counties  the  rents  reserved  are 
generally  so  disproportional  to  the  value  as  to  afibnl 
no  true  measure  of  the  income  derivable  out  of  the 
lands ;  and  tlie  heavy  Poor- Law  taxation  in  the  same 
districts  has  added  to  the  depreciation  of  value,  but 
a  proyiessive,  though  slow,  iifaprovemeat  in  the 
saus  u  manifest  even  In  those  counties. 


"As  to  the  rates  of  purchase  generally,  it  is  1 
cions  to  estimate  the  number  of  yean  from  tbe  pob- 
lished  rentals,  which  asuaUy  represent  the  rents  of 
1845  and  previous  years,  and  which,  in  many  io- 
stonces,  were  even  then  excessive,  and  far  beyofid 
any  sums  that  could  postibly  be  collected  from  the 
tenants.  Besides,  the  occupying  tenantry  of  manjr 
estates  sold  in  this  court  owed  several  years'  arrears 
of  rent  to  the  former  owners,  and  much  of  the  laiad 
had  been  exhausted  or  unreclaimed  and  devcnd  ai 
suitable  &rm-buildings — a  state  of  things  which 
would  neoeasarUy  reqaiie  a  heavy  outlay  try  the 
incoming  porebasers. 

"The  commissioners  are  of  opinion  that  it  womli 
be  most  desirable  to  autiiorize  thinn,  in  fit  and  | 
cases,  to  sell  (together  with  the  estate)  all  i 
rent  due  at  the  time  of  the  sale. 

"We  hove,  &c. 
"  John  RtCHAans, 

"  MoOIfTEPOmT  LoNGPIKLD, 

"  CHAmLSS  JaMKS  UABOaaArK. 

"  To  his  EzeeBency  the  Loid-Lieotesiai^" 


WILLS. 

TO  THE  EDITOR  OF  THE   LAW  TtMBS. 

Sir, — In  tbe  will  examined  by  yourcortespoodeot 
"  O."  tbe  initials  of  the  testator  and  witnesses  wen 
doubtless  placed  for  the  purpose'  of  idenb'/yiog  tbe 
alterations  as  having  been  made  iefore  execntioii. 
Still  I  am  decidedly  of  opinion  (in  oppositioa  to  the 
view  taken  by  "  A.  W."  in  your  last  number),  that 
had  the  alterations  been  nuide  after  executaon,  they 
must  equally  have  been  held  part  of  the  will.  Tbe 
Act  requires  subsequent  alterations  to  be  voified  by 
the  "signature"  of  the  testator,  and  tbe  "sub- 
scription" of  the  witnesses.  These  are  the  sane 
terms  as  are  employed  with  reference  to  the  origtnsl 
execution  of  the  will,  which  is  directed  to  be 
"signed"  by  the  testator,  and  "subscribed''  by 
the  witnesses.  Now  it  is  clear  that  a  will  may  M 
well  executed  and  attested,  though  both  the  tssator 
and  the  witnesses  are  maritmen .-  and  if  the  oaAal 
a  person  is  a  good  si^^natnre  or  subscription  by  Urn, 
much  more  do  his  imtials  answer  that  reqairemaiL 
Many  persons  never  sign  more  than  the  inilialt  of 
their  Christian  name;  but  if  "A.W.'s"  poaitiaa 
were  right,  a  signature  thus  written  would,  by  parity 
of  reasoning,  be  insufficient.  On  the  whole,  I  sub- 
mit that  no  doubt  can  exist  as  to  tbe  suiEcieDey  of 
an  alteration  verified  by  the  initials  merdy  of  the 
testator  and  witnesses.  These  witnesses  immt,  of 
course,  be  the  same  as  attested  the  wiU;  aadtbe 
Courts  would  probsbly  require  on  affidavit  of  their 
identity,  of  which  tbe  oorrespondeace  of  initial  aiSf 
perhaps  be  hardly  consideied  sufficient  evidence. 
I  am.  Sir,  yonn,  &c.  L- 


TO  THE  EDITOR  OF  THE  LAW  TI>n». 

Sir,— Your  correspondent  "A.  W."  in  an  abk 
letter  on  tl  e  subject  of  the  attestation  of  altoatiaos 
in  wills,  which  appeared  in  your  loot  number,  ob- 
serves, incidentsJIy,  that  "  the  provisions  of  the  Slh 
section  of  the  Wills  Act,  as  interpreted  by  tibe 
deeisioni,  require  the  signature  of  the  testator  oatf 
the  two  nihtcribing  tcitnetiu  to  be  mads  in  th* 
joint  presence  of  all  three." 

Would  your  correspondent  bsre  the  kiadneM  to 
refer  me  to  the  dednons  in  question,  as  they  ban9, 
through  inadvertence,  escaped  my  notice  ? 

I  am.  Sir,  youn,  &c.  D.  M. 


WoDLD  not  tbe  foUowing,  from  Cruise's  Digcat,  be 
as  applicable  to  a  will  as  to  a  deed?  "  Anintisliiiea 
tion,  if  nothing  appear  to  the  contrary,  will  be  n*- 
sumed  to  have  been  made  at  the  time  when  tte  oeai 
was  executed,  and  not  aiter.  (TVowe//  r.  Oatlit, 
1  Keb.  22.)  And  it  has  also  been  held  that  an  is- 
terlinmtion  by  which  a  power  of  sale  was  i  iilaij|nf 
should  be  presumed  to  have  been  made  at  tbe  tiatm 
of  the  execution  of  the  deed,  and  not  after,  if  oothiii( 
appear  to  the  contrary.  {FUzgerald  v.  Fkuemkrrg, 
Pitsgib.  204.)"  A. 

QttrrtH. 

STAMPS. 
A.  CONTRACTS  to  Sell  to  B. ancstste,  partly CmcImU 
and  partly  copyhold,  for  350/.  In  the  freeiiald  cass- 
veyance  the  pnicbs^money  is  apportiooed.  I40t. 
for  the  freehold  port,  and  210/.  for  the  copyboU. 
Two  mortgagees  join  in  the  conveyoooe.  one  of 
whom  in  coneideration  of  220/.  surrenders  a  ter^  of 
1,000  yevs,  and  the  other,  in  consideration  trf  100/. 
(port  of  a  larger  sum  extending  to  other  inopsrty) 
releases,  and  the  vendor,  in  consideration  o>f  3(K. 
grants,  &e.  The  conveyance  is  impressed  with  a 
I/.  10s.  ad  valorem  stamp,  and  a  1/.  lease  for  •  ' 
Is  this  deed  properly  stamped  ? 


^' 


Operations  of  the  iKcrvsERED 
CoMMissioK. — On  Saturday  a  Parliamentmry  paper 
was  printed,  by  order  of  the  House  of  Lords,  alsi  wlii^ 
tbe  working  of  tbe  incuubeied  Wstaifi  f^^ 
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io  Ireland.  The  total  number  of  petitions  filed  to 
the  30th  ult  waa  1,803.  The  nnmber  of  petitions 
flatted  in  refolar  coarse  was  1,367,  and  the  total 
number  of  petitions  nnfiatted  was  242.  The  date  of 
tiie  earliest  nnfiatted  petition  was  the  15th  of 
November  last.  The  number  of  petitions  flatted 
upon  special  application,  which  were  filed  since  the 
15th  ot  MoTember,  was  194. 


COUNTY  COURTS. 

An  abstract  of  the  important  measure  for  giving 
an  Equity  jurisdiction  to  the  Coonty  Conrta  wiU 
probably  interest  our  readers. 

After  recitiog  that  it  is  expedient  to  extend  the 
jurisdiction  of  (be  County  Conrta  to  certain  matters 
cognizable  in  the  Court  of  Chancery,  and  to  give  to 
the  Commissioners  of  Banlcrupt  in  London  jnria- 
dietion  io  the  Uke  cases,  it  provides  that  any  person 
"sealdng  eqnitable  relief  may  enter  a  claim  against 
any  person  from  whom  such  relief  is  sought,  either 
with  the  clerk  of  the  court  for  the  disutct  within 
which  such  last-mentioned  person  resides,  or  in  any 
other  of  such  courts,  by  leave  of  the  judge,  in  any 
case  where  the  party  so  seeking  reliei  is  or  claims 
to  be. 

1.  A  creditor  on  the  estate  of  any  such  deceased 
person,  such  creditor  seeldni  payment  of  his  debt 
out  of  the  deceased's  petsonaf  assets : 

2.  A  legatee  under  the  will  of  any  deceased  person, 
such  legatee  seeking  payment  or  delivery  of  his 
legacy  out  of  such  deceased  person's  personal  Maets: 

3.  A  lesidnary  legatee,  or  one  of  the  residuaty 
legatees,  of  any  such  deceased  person,  seeking  an 
account  of  tlie  residue,  and  payment  or  appnisia- 
tion  of  his  share  therein : 

4.  The  person  or  any  of  the  persons  entitled  to 
the  personal  estate  of  any  such  person  who  may  have 
died  intestate,  and  seeking  an  account  of  such  per- 
apnal  estate,  and  payment  of  his  share  thereof: 

5.  An  executor  or  administntor  of  any  such  de- 
ceased person,  seeking  to  have  the  personal  eatateof 
such  deceased  petson  administered,  under  the  direc- 
tions of  the  judge  of  the  Court  for  the  district  within 
whidi  he  resides : 

6.  A  person  entitled  to  an  aoeount  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or  ex> 
pired,  seeking  such  account : 

7.  A  person  entitled  to  an  eqnitable  estate  or  in- 
terest, and  seeking  to  use  the  name  of  his  trustee  in 
prosecuting  a  suit  for  his  own  sole  benefit : 

8.  A  ]>erson  entitled  to  have  a  new  trustee  ap- 
pointed, in  a  case  where  there  is  no  power  in  the 
tnstniment  creating  the  trust  to  appoint  new  trus- 
tees, or  where  the  power  cannot  be  exercised,  and 
seeking  to  appoint  a  new  trustee. 

Pfwrisions  are  tbeo  made  tor  the  sentioe  of 
diaiaas  and  writs  of  snmmom  according  to  forms 
gtven  in  tlie  schednle,  and  the  deflmdant  is  to  ap- 
pear within  ten  days,  and  the  following  are  to  be 
tbe  proceedings  upon  appearance  : — 

VI.  At  the  time  for  shewing  cause  named  in  the 
vnit  the  defendant  shall  appear,  and  shew  cause,  if 
he  can  (and,  if  necessary,  by  affidavit),  whv  such 
salief  as  is  claimed  by  the  plaintiff  should  not  \>e  had 
afsbisthim;  and  each  puty  may,  upon  givinasix 
days'  notice  in  writing  prior  to  such  hearing  of  his 
intention  so  to  do,  examine  the  other  party  upon  the 
matters  relating  to  such  claim,  and  the  judge  shall 
take  down  in  writing  such  examination ;  aad  the 
judge,  on  hearing  the  chum,  and  what  the  plaintiff 
allies  in  support  thereof,  and  sooh  other  evidence, 
vbrther  oral  or  written,  or  by  alBdavit,  as  he  may 
IRvdaoe  in  that  behalf,  and  what  may  be  alleged  on 
tiie  pavt  of  the  defendant,  or  on  an  affidavit  of  the 
writ  of  summons  being  duly  served,  may,  if  be  shall 
think  fit,  make  an  order  granting  or  refmnag  the 
rdirf  claimed,  or  directtag  any  aeeaonta  or  inquiries 
to  be  taken  or  made  (such  aocoants  or  inquiries  to  be 
taken  or  made  before  the  judge,  if  he  deem  such 
ooatse  proper  or  expedient,  or  before  the  derk  of 
such  court,  at  days  or  times  to  be  appointed  by 
hia  for  that  purpose),  or  may  direct  iudi  other  pro- 
ronilinp  to  be  had,  for  the  purpose  of  aacertainiBg 
the  plaintiff's  title  to  the  relief  claimed,  or  make 
■uch  other  order  as,  according  to  the  nature  and 
circumstances  of  the  case,  shall  seem  to  be  jost  and 
proper;  and  further,  the  judge  may  direct  such 
peiaons,  or  classes  of  penons,  as  he  shall  thiak  neeea- 
aary  or  fit,  to  be  summoned  or  ordered  to  appear  as 
yaitiaa  to  such  slaim,  or  on  any  paoeeedings  with 
reteenco  to  any  accounts  or  inquiries  direeted  to  be 
taken  or  made,  or  otherwise ;  and  all  oral  evidence 
giren  by  any  person  before  such  judge  relating  to 
gmsbi  chum  shall  be  upon  the  oMh  of  the  person 
pTing  the  same,  and  which  oath  sooh  judge  afaaU 
bare  power  to  administer. 

Other  sections  provide  for  the  enforcement  and 
(arm  of  orders,  empower  the  judge  to  order  the 


production  of  documents  and  the  taking  of  accounts. 
Either  party  may  appeal  against  an  order  of  the 
judge  to  tiM  Lord  Chancellor.  Claims  may  be  re- 
moved on  summary  application  to  the  Superior 
Courts  of  Equity,  and  the  Lord  Chancellor,  with 
the  Master  of  the  Rolls,  or  one  of  the  Vice-chan- 
cellors, may  make  rules  for  regulating  the  practiee 
and  proceedings,  and  the  amount  of  costs  and  fees 
to  be  paid  in  respect  of  them. 


ILLEGAL  FEES. 
Hb.  Wilding  presebts  bis  compliments  to  the  edi- 
tor of  the  Law  Timbs,  and  begs  to  enclose  a  copy 
of  a  communication  wbich  he  has  received  Arom  the 
Lords  of  the  Treasury,  in  reply  to  a  letter  addressed 
by  him  to  their  lordships,  complaining  of  the  exac- 
tion by  the  officers  of  the  Oswestry  Cminty  Court  of 
an  "  admission  fee"  of  five  shillings,  previously  to 
his  being  permitted  to  appear  as  an  advocate  at  the 
sitting  of  that  Court  in  April  last. 
Shrewsbury,  June  17,  1851. 


ry  Cham' 


"  Treasury  Chambers,  June  11.  1851. 

"  Sir, — I  am  commanded  by  the  Lords  Commis- 
sioners of  her  Majesty's  Treasury  to  state  to  you,  in 
reply  to  your  communication  of  the  28th  of  April, 
that  the  Attorney  and  Solicitor  General  have  been 
consulted  vpan  the  case  brought  by  you  under  their 
lordships'  notice,  and  the  Taw  officers  have  ex- 
pressed their  opinion  tiiat  the  exaction  of  the  fee,  to 
which  you  objected,  by  the  clerk  of  the  Oswestry 
County  Court,  was  illepl. 

"This  opinion  their  lordships  will  communicate 
to  the  judge  of  the  Oswestry  Court. 

"  I  am.  Sir,  your  obedient  servant, 
(Signed)       "  G.  Cohnkwall  Lewis. 

"  W.  Wilding,  Esq.  Solicitor,  Shrewsbury." 


Thk  Charge  aoainst  the  Jcdob  op  the 
Liverpool  County  Court. — On  Wednesday  the 
Chancellor  of  the  Duchy  of  Lancaster  held  another 
court  to  hear  evidence  in  this  matter,  when  a  num- 
ber of  witucsaes  were  heard  in  Mr.  Ramsay's  be- 
half, and  the  court  was  again  adjourned. 


Bat  the  Court  held  it  to  be  evidence  for  the  jury  of 
a  teimter. 

It  appears  from  Re  Shaw  and  Another,  17  Liar 
T.  160,  that  an  arbitrator  may  by  consent  of  par- 
ties be  chosen  by  lot,  although  an  umpire  may  nat 
be.  It  was  also  held  to  be  no  objection  tliat  tke 
arbitrator  did  not  take  the  evidence  on  oath,  the 
terms  of  submission  not  directing  it  to  be  so  tak«i. 

The  case  of  Re  Gedye,  17  Law  T.  149,  is  an  exw 
tremely  interesting  one  to  practitioners,  as  relating 
to  a  matter  in  which  they  an  all  concerned — the 
taxation  of  costs, — and  it  slwuld  be  carefully  noted 
io  the  valuable  chapter  on  bilU  qf  coilt  in  Pulling't 
Law  qf  Attomeye,  The  points  decided  are  fU^y 
stated  in  the  head-note.  Five  unsigned  bills  had 
been  delivered,  and  the  client  applied  to  have  them 
taxed.  It  was  laid  down  by  the  Master  of  the 
Rolls  that  "  the  solicitor  who  delivers  an  unsigned 
bill  shall  not  take  advantage  of  this  defect ;  that  he 
cannot  deliver  an  unsigned  bill  and  take  the  chanoe 
of  its  being  paid,  and  then  if  the  client  requirei  it 
to  be  taxed,  say  ■  this  bill  is  a  mere  nullity,  and  I 
will  now  deliver  you  the  real  bill  of  costs.'  "  It  is 
otherwise  with  the  client.  He  has  a  right  to  take  it 
either  "  as  a  nullity,  or  as  a  bill  delivered  under 
the  authority  of  the  statute."  But  then  the  cHcHt 
is  "  not  entiUed  to  treat  the  hill  first  in  oneway, 
then  in  another,  if  the  first  does  not  suit  his  pnr* 
poae;  he  cannot,  for  instance,  first  treat  it  as  a 
duly  signed  bill,  and  then  if  he  finds  that  it  doas 
not  answer  his  purpose  treat  it  as  a  nullity."  If 
the  client  obtains  an  order  of  course  for  taxation  vf 
an  unsigned  bill,  he  thereby  elects  to  treat  it  as  a 
bill  delivered  nnder  the  authority  of  the  statute. 

In  the  same  case  another  interesting  point  waa 
determined.  The  client  was  himself  a  solicitor, 
and  assisted  in  conducting  his  own  businesB  WtAtr 
terms  of  agreement  with  the  actual  solicitor  in  the 
cause,  and  aided  him  generally  in  that  particular 
department  of  his  business.  It  was  held  that  he 
could  not  throw  upon  the  actual  solicitor  the  con- 
sequences of  a  mistake  made  by  himself  with  rt- 
spect  to  the  practice. 


THE  LAWYER. 

Sbnmntats. 
BoDirr  PBACTtCE.— In  Benyon  v.  Nettl^old, 
17  Law  T.  149,  the  Lord  Chaneellor  laid  down 
this  principle  as  to  the  right  to  a  bill  of  discovery. 
"  When  a  defendant  is  sued  at  law,  and  has  a  good 
defence  founded  on  the  illegal  nature  of  the  contract, 
he  has  a  right  to  a  discovery  to  establish  that  de- 
fence, unless  there  are  special  circumstances  of  ex- 
emption." It  was  therefore  allowed  in  a  case 
when  its  object  was  to  shew  that  the  consideration 
of  an  annuity  deed  was  a  prospective  illicit  coha- 
bitation. 

In  re  Maaelin,  17  Ijaw  T.  150,  the  Court  de- 
clined to  make  an  order  nnder  the  Tnalee  Act, 
for  distribution  of  a  fund  representing  a  testator's 
residuary  estate,  subject  to  two  legacies,  which  had 
been  paid  into  Court  by  the  executors. 

Common  Law.— A  point  in  teidenee  was  raised 
in  Doe  dem.  Lord  Aihhtmhamx. Miehaet,  17  Law 
T.  154,  which  was  an  action  of  ejectment  by  a  land- 
lord against  a  tenant.  A.  was  steward,  but  for 
several  years  before  1795  the  entries  were  signed 
"  A.  jun."  and  they  all  referred  to  this  entry  in 
1795;  "  the  above  account  this  day  settied,  and 
the  balance  due  diereon  to  A.  sen.  was  paid  by 
Lord  A.  (the  landlord)  to  A.  jun."  That  entry 
was  signed  by  Lord  A.  and  A.  jnn.  The  entries 
signed  oy  A.  jun.  were  held  to  be  admissible  with- 
out proof  of  his  death,  for  he  "  does  acknowlege 
by  the  entry  that  he  has  received  money  for  which 
he  is  accountable  :"  and  after  so  long  a  lapse  of 
time  his  death  isay  be  prasninad. 

It  will  be  seen  in  Ltnen  r.  HealkwaUt,  17  Law 
T.  156,  what  an  affidavit  in  support  of  a  rule  to 
enlarge  a  peremptory  undertaking  ought  and  ought 
not  to  contain. 

A  carious  ease  on  tiie  liability  of  the  owners  of 
dangerous  animals  for  damage  done  by  them,  was 
that  of  Hudion  v.  Rohtrtt,  17  Law  T.  158.  The 
defendant's  ball  was  bdng  driven  along  the  high- 
way ;  as  plaintiff  was  passing  he  palled  out  ar  ed 
handkerchief,  which  enraged  the  bull,  who  at- 
tacked and  injured  him.  It  was  sought  to  prove 
that  the  deflsndant  knew  that  the  ball  was  danger- 
ous, by  a  conversation  In  which  he  had  said  that 
"  the  bull  woald  run  at  anything  red— a  boll  wonld 
run  at  aay  thing  red."  It  was  ooataodsd  that  this 
reforred  to  the  well'knowo  tendency  of  bulls  in 
general,  and  not  to  any  tpaeial  ferocity  of  Hie  bull. 


THE    MERCANTILE   LAWYER. 

i^ummarp. 
It  is  a  question  of  great  deUcacy,  what  con- 
stitutes a  partnership;  as  a  general  mk,  a 
participation  in  profit  ia  the  test,  for  he  who 
shares  the  benefit  is  held  liable  to  share  the 
losses.  But  the  following  was  held  not  to 
create  a  partnership.  In  Janes  v.  Whitbrtad, 
17  Law  T.  155,  a  trader  had  assigned  his 
estate  to  trustees  for  the  benefit  of  crediton, 
empowering  them  to  employ  him  in  wiitding 
up  his  affairs,  and  in  carrying  on  hit  trade, 
which  was  that  of  a  publican.  It  waa  con- 
tended that  this  clause  made  the  creditan 
partners;  but  the  Court  of  C.  P.  held  otheiw 
wise,  considering  it  as  in  fact  a  clause  fiir 
winding-up,  and  not  for  continuing  the  bnU 
ness. 

In  Drew  v.  ColUnt,  17  Law  T.  158,  a  deed 
of  arrangement  nnder  sec.  224  of  the  Bank- 
ruptcy Consolidation  Act  between  a  trader  and 
six-sevenths  in  number  and  value  of  his  credi- 
tors, by  which  they  agreed  to  accept  a  oompo* 
sition  of  6s.  8d.  in  the  pound  within  one  month 
from  the  date  thereof,  was  held  not  to  be  with- 
in the  provisions  of  the  Act,  which  cootemplatM 
nothing  less  than  the  entire  distribution  of  the 
estate. 


PROMOTIONS^  APPOINTMENTS, 

ETC. 
[Clarln  of  the  Feaes  for  Cooaties,  Cities,  and  Bonogfes 
will  oblige  by  regoUrlv  fi>nrarding  the  name*  and  ad. 
dresiw  of  all  new  Magistrates  who  may  qualify.] 

WnrrEBALL,  June  11.— The  Lord  ChancellOF 
has  appointed  Robert  Clitherow,  of  Homcastie,  in 
he  county  of  Lincoln,  gent,  to  be  a  Master  Extiitor- 
dinary  in  the  High  Court  of  Chancery. 

The  Lord  Chancellor  has  appointed  Robert  Coster 
Dryland,  of  Speenhamland,  in  the  county  of  Berks, 
gent,  to  be  a  Master  Extraordinary  in  the  High 
Court  of  Chancery. 

Middle  Temple.— A  furtiier  call  to  flie  Bar  Kit 
students  of  this  Society  was  made  on  Saturday  even- 
ing last,  and  they  comprised  the  following  g'^jj^ 
men :— Louis  Antome  Alfred  Keenig,  esq.  and  Wil- 
liun  Hemings,  eeq. 
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Inwsb  Temple. — A  further  call  to  the  bar  of 
ttodents  of  the  Honourable  Society  of  the  Inner 
Temple  has  been  made,  and  they  were  sirorn  in  on 
Tuesday  eTening,  in  the  Hall :— Edward  Pakenhsm 
Alderson,  of  Balliol  Colleee,  Oxford,  B.A.;  George 
Sclater.  of  Balliol  College.  Oxford,  B.A. ;  Robert 
John  Saodiford  Farrar,  Esq. ;  and  Wm.  Gill,  Esq. 

Gkay's-inn,  June  16.— At  a  pension  of  the 
Hooonnble  Society  of  Gray's-inn,  holden  this  day, 
JacktOD  GiUbanks,  esq.  LL.B.  and  B.A.  was  called 
to  (he  degice  of  Barrister-at-Law. 


COURT_PAPERS. 
Tadtelal  Committee  of  tlie  Privy  CoobcU 


AppeUaota. 


Lomi 

Bawut  U^nn  Sing.. 

Wallaoe 

Saapche  


Dnkniaoondn  Dabae. 
Baonett 


FoDok 


Hish  Court  of 
Admiralty 
Smith  HighCoortof 

I    Admiralty 
Baamonaa  Do>e«      ~ 
Free 


Colonial  Bank., 

Cailero 


Wilkiiuoo 

Kawab  Amin  ood  Dow. 

lah 

THiyddoa  and  Chaae... 


Lont 

Bona 

HeniDg.. 


'Baat  India  Company., 


B«flpoDdenta. 


Aahwell 

HawQt 
Sing 
Fielding 


Ghunaiam 


Whence. 


FrerogatiTa 

Ooort 
Bengal 


U' Alpine.. 

Caxalion  .. 
Frodia    .. 

Wilaoa 


[Bengal 
FrerogatiTa 
Court 

High  Court  of 
Admiralty 

Trinidad 

High  Coort  of 
Admiralty 

High  Court  of 
Admiralty 
AliiBengal 


Synd    Boahnn 
Khan  I 

BiUiiighnrtt   Frerogatire 

Court 

Burnett  HigbConrtof 

i    Admiralty 

Finney Hiah  Court  of 

j    Admiralty 

Herring  'Arehe*  Court 

Haobride I  High  Court  of 

Admiralty 
Nathumbadoo  Vee-'Hadraa. 
raaaumy  Moodellyl 


Solla  Court. 


Bittingi  after  Trinity  Term 

AT  THB  BOLLa. 

Toaeday  ...June  M— Motions 

Wednaaday 16 

Uniradn M 

Hdar  .  17 1  m 

SatnrdaT  '«s    "»—•  demurrers,   and   the  general 

iiSd^...:;::::.;.Si  ««n»book 

iMiif July  1 

Wednaaday 1 

Thoraday 3— Hotiona 

Tridar  4 

Satntday  S 


Jloxday,  Jmnt  K. 
Milner,  exor.  r.  Harrison       [Kean  v.  Btewart 
Edwards  and  Anor.  c.  flo-JBeg.  e.  Gomperts  and  Anor. 
rence  iDoe  dem.  Dtuut  v.  London 

Byland  r>.  Agricultural  Inaur-     and  North- Western  Bail- 
ance  Company  |    way  Company. 

Tuada>i,  June  U. 
Flatow  «.  Friederieka  iDrammond  e.  TOliaghnist 

Laycock  r.  Wilaon  Smith  a.  lamhin 

Bealee  o.  Young  iHopfciason  v.  De  Blaquiere 

CUurk  e.  Tries  I  Allan  r.  WDaon 

Uaaoa  e.  Ifoore. 
The  adjournment  day  in  tiondon  is  fixed  fbr  Uonday, 
June  80. 


Conrt  of  CooMnoB  Boseli. 

Uiddlasex  Special  Jury  Appointmenta. 
Friday f  June  20. 


Stead  a.  Wflliama 

Burka  v.  Faikgata,  Ac.  Bail' 

way  Company 
Hancock  v.   Sofflernu  and 

Another 
Bathurat  v.  Hnn«r 
Collman  o.  B.  C.  Foster 
Uigginsou  a.  Commissionara 

of  Admiralty 


Sleigh  a.  Warren 
Boyeav.  Black 
Hopper  V.  Smith 

Fritchard,   extrix. 

shaw  and  Others 

Foohin  e,  Qooday 


Newnbam  a.  Bterenson  and 

Another 
Do«  dem.  Goodwin  a.  Joyce 
Dalby  V.  India  and  London 

Li/e  Assurance  Company 
Kuhn   and  Wife   a.    Staok- 

poole 
Derenage  e.  Borthwick 
Brogden  a.  Smith  and  Anor. 
Saturday,  Jmu  21. 

ICloasman  v.  Bluok 
ColTea  v.  Barnard 
Block  r.  Clossman  ft  Boya. 

Jlmiwi,  Jutu  S. 

V.  Bag- 1  Farker  v.  Bristol  and  Bxeter 
'      KaUway 
Buasell  n.  Maokeniie 


Warwick  Diriaian— Satarday,  Angnat  1.  at  th»  CasUs, 
Wanriok. 

Booth  WiLia  Airs  CBnrxx  Ciacrir. 
Jodga— Hon.  Mr.  Jnsttca  Talfoofd. 

Obunorganabire— Saturday,  July  U,  at  CarditT. 

CarmaitbeDsbira— Satorday,  July  10,  at  Cannartbaa. 

Fembrokeahire— Friday,  July  26,  at  HaTerfordweat. 

Town  of  Haverfordwest'-Tha  same  day  and  place. 

Cardiganshire— Wednesday,  July  30,  at  Cardigan. 

Brecniockshire — Saturday,  Angnat  3,  at  Brecon. 

Badnorshire— Thursday,  August  1,  at  Freateign. 

Cheahire— Saturday,  Angnat  1,  at  the  Caatle  of  CIsastcr. 

Chester— The  same  day,  at  the  GaildhaU  of  Cheater. 
Horn  CiBcciT. 

Hertford,    July  S;  Chelmaford,  Jolr  21 ;   Maadatoae, 
July  28;  Lawea,  Angnat  4;  Croydon,  August  7. 


Horlock  a.  Tbaaker  and  Others. 


Bzebeqaer  of  Vle«a. 

The  Court  win  sit  in  Banco  on  Saturdsy,  June  21,  and 
e>ery  suoeeeding  day  up  to  and  imduding  lAiesday,  July  1, 
and  also  on  Thursday,  July  10. 
Sittings  at  Niai  Prius  in  Middlesex  and  London,  before  the 

Bight  Hon.  Sir  Fudxbicc  Follock,  after  Trinity  Teem, 

1861. 

HiDDunx. 
Wednesd.  June  18 — Common  Juries 
Thursday  \T\ 

|]2^JJ^' l^vCuatoma  and  Common  Juries 

Uonday. ..!.'!!!!!!.23) 

Tuesday 24— Inland  BeTanua  and  Common  Juriea 


Common  Juries 


Special  Juries,  and  Common  Juries,  if 


HoBday 

Auaday 

Wedneaday 
Thursday  .. 
Fcid»  .. .. 
Batnroay  .. 

Monday 

Tnaaday , 

Wedneaday 
Hinndi^  ... 


Fleaa  and  Demurrers,  and  Further 
Directions  until  all  the  Ftfrther 
Directians  are  disposed  of,  and 
than  the  general  cauae-book 


.,..1«  ) 

....17-Mo«iona 

....Iffl 

lay  » 

Moadn 21 

TaeW^. .22 

Wedneaday 23 

Thursday  24 

IWd«   16 

Saturday  M 

Monday 28 

Tuesday 28 

Wednaaday  ....jaoi 

Thursday .31— Motions 

Tlids^  Aug.  1— Petitions  in  the  General  Faper 

Oaluiday  11 

Monday 

Tuesday 

Wednaaday 
Thursday  .. 

Trida^ 

Bbon  caosea,  oonsent  causes,  nniqtposed  petitions,  and 
'short  dalma,  every  Saturday  at  the  sitting  of  the  Court. 

Honca. — Consent  petitions  must  be  presented,  and 
eopias  left  with  the  secretary,  on  or  before  the  Thursday 
.preceding  the  Saturday  on  which  it  is  intended  they  should 

!D>e  Court  win  rise  for  the  Taoatioa  on  Friday,  the 
8th  Of  August. 


Heas  and  Demurrers,  and  Further 
Directions  until  all  the  Further 
Directions  are  disposed  of,  uid 
then  the  general  cause-book 


Bemamiag  Motions  and  Petittona,  and 
then  the  general  canae.book. 


Co«rt  of  ^tueea's  B«noli. 

Uat  of  Middleaex  Special  Jury  Causes  for  the  Sitting* 
after  Trinity  Term. 
Frida),  Jim  20. 
CoOiBsasi  e.  Westoby  I  Murray  n.  Routledge 

Wolton  «.  Freese  Same  c.  Same 

Waatmaoott  a.  Flint  |  Inglia  v.  East  India  Comp. 

Ai(an(ajr.<7aa<21. 
Lane  a.  Maoquaen  |  Applemana  a.  Marshand 

Sobarts  a,  T^lor  and  Ors.    |  Florence  r.  Lawaon 
Lanton  a.  Booth. 


Wedneaday 26  , 

Thursday 28/ 

Friday  27 

Saturday  28 

Monday    .30 

Tneaday July  1 

Wadneadi? 1 

Thmaday 3 

Fridar 4 

Saturday I. 

Mondqr July  7— Adjoununent  day,  Common  Juries 

Tneaday    8") 

Wedneaday 0  [-Common  Juriea 

Thursday lOJ 

Friday   ll^ 

Saturday  UrSpeaial  Juries,  and  Common  Jmries, 

Monday 14  f    if  necessary. 

Tneaday u) 

The  Cout  win  ait  at  Ten  o'dook. 


SHERIFFS'  COURT. 
PaocLAUATioN  OF  Outlawry. — At  this  Costt 
on  Thursday  the  following  were  called  upon  to  sur- 
render under  penalty  of  outlawry : — Ulick  Canning 
De  Burgh,  commonly  called  Lord  DunkeUio.  at  tlie 
suit  of  Frederick  J.  Henry  Temple ;  Banard  Gie- 
gory,  at  the  suit  of  Isabella  Aon  Means;  SirWyad- 
ham  Carmichael  Anstrather,  bart.  at  the  sut  of  W. 
K.  Hedges  and  another,  W.  Whitmore  and  aoothar. 
and  John  Alexander  Silk;  Isaac  Barrow,  at  the  salt 
of  George  Drayson ;  Duncan  Dandson  Aire*,  at  the 
suit  of  Thomas  Spencer ;  Frederidc  William  Fryer, 
at  the  suit  of  F.  Beasley ;  Watkiu  Williama  Jfartin, 
at  the  suit  of  Edward  Bernard ;  George  F.  Syden- 
ham, at  the  suit  nf  Morris  Mayers ;  Benaid  Brocas, 
at  the  suit  of  Edward  Edwards ;  William  Wiloox 
Sleigh,  at  the  suit  of  Daniel  Daric*  andothtrs; 
Stephen  Temple,  at  thesnit  of  John  Dirk  Vander- 
pant ;  Reuben  Terrewest,  at  the  suit  of  Cailo  Batler 
Cony;  Catherine  Morrison,  at  the  snit  of  Joaepb 
'Wilkinson  ;  Hector  Hanaest.  at  the  suit  of  Ssmwi 
Cathcart  and  Louisa  his  wife;  John  Kdmonds,  at 
the  snit  of  Francis  Brown ;  Howell  Jones  PhOiifa,  at 
the  suit  of  Anthony  Hodgkins ;  Henry  J.  Noyes,  it 
the  suit  of  Lewis  Harris ;  ETcnn)  St.  John  Mild* 
may,  at  the  suit  of  Charles  T.  Pratt  and  another; 
W.  S.  Porter,  at  the  snit  of  John  Henry  Tayhr; 
John  Potter  M'Qneen  (sued  with  another),  at  the 
suit  of  Joseph  Joel ;  Winfield  Attenbonwffa,  at  tte 
snit  of  R.  K.  Lane;  William  Wodejionse,  at  Oe 
suit  of  James  King ;  and  Henry  William  Kaoiott, 
at  the  snit  of  Frederick  Angnstos  Darias. 


PROCEEDINGS    OF 
SOCIETIES. 


LAW 


SUMMEB  CIRCUITS  OF  THB  JUDGES. 
Wastaa*  Cibcvit. 
Judges.- Bight  Hon.  Lord  (TampbeU,  Lord  Chief  Justice 
of  the  Q.  B.  and  the  Hon.  Mr.  Jnstioa  Coleridge. 
-"Olahire— Mond^,  July  14,  at  Derixea, 


County  of  Southampton— Thursday,  July  17,   at  the 
Caatle  at  Wbchester. 
Dorsetahira— Wednesday,  July  23,  at  Doreheater. 

SlI'"."^[?r**2^Zj'"'??:^*M^''5.*'iX^f";   Worcester;  also  resomtiont  passed  ata  m 
,f S^oftote^^"^^'^'^  M.  ut  the  GmldhaU  of  ^  Mon^i  and  solicitors  of^noolnshire. 
"  '  '     Letters  were  read  from  members,  expressJBg 


JJETROPOUTAN  AND  PBOVINOAL 

LAW  A8SOCUT10N. 

Tbb  committee  of  management  held  their  wnal 

monthly  meeting  on  Wednesday,  the  Ilth  inat.; 

Mr.  C.  J.  Palmkr  in  the  chair. 

A  case  of  alleged  malpractice  on  the  part  of  a 
member  was  further  considered,  and  adjounied. 

A  case  of  alleged  malpractioe,  eommanicated  by  a 
member,  was  considered,  but  it  did  not  appear  to  be 
one  in  which  the  committee  could  efiiKtiTelr  iater> 
toe. 

Mr,  8.  B.  Jaclcaman,  of  Ipswith,  and  Mr.  J. 
Sparke,  of  Bury  St.  Edmunds,  the  honorary  secre- 
taries of  the  eastern  and  western  divisious  of  the 
Suffolk  Law  Society,  were  nominated  aa  ■laihni 
of  the  managing  committee. 

Correspondence  was  read  on  the  subject  of  the 
Re|[i8tration  of  Assurances  Bill,  forwarding  oopy 
petitions  presented  agunst  the  Bill  by  the  attofaejs 
and  solicitors  of  Bury  St.  Edmunds,  aiui  by  tbooe  of 
Worcester;  also  resolutions  passed  at  a  meeting  of 


the  City 

Cornwall — Saturday,  August  2,  at  Bodmin. 

Somersetshire— Thursday,  August  7,  at  Bridgewater. 

City  of  Briatol— The  day  for  holding  the  aasiie  for  the 
d^  and  county,  which  takea  place  in  the  summer  only, 
haa  not  been  flnaUy  determined  upon. 
IToxTHxav  CxacriT. 

Judges.— The  Hon.  Mr.  Baron  PhM  and  the  Hon.  Mr. 
Josttce  Williama. 

TorkaUra— Saturday,  July  12,  at  the  Caatle  of  York. 

City  of  Tork- The  same  day,  at  the  Guildhall  of  the 
City. 

Durham — Saturday,  July  26,  at  Durham. 

Northumberland— Thursday,  July  31,  at  NewcaatIe.on- 
Tyno. 

Town  of  l^ewcastls— The  same  day,  at  the  same  place, 

Cumberlaad-^Monday,  Angnat  4,  at  Carliala. 

Westmoreland— Thunidar,  August  7,  at  Appleby. 

Laacaahire  (northern  dinaion)— Saturday,  Angnat  0,  at 
the  Caatle,  at  Lancaster. 

South  Division— Wednesday,  August  IS,  at  Lireipool. 

MrSLAirs  Cilcvn. 

Judgaa— Mr.  Baron  Parke  and  Mr.  Justice  Maole. 


Butlaadshira— Wednaaday,  July  16,  at  Oakham. 
Northainptonabire— The  same  day,  at  Northampton. 
Unoolnsnire— Saturday,  July  10,  at  the  CsaUa,Xinoaln. 


city  of  Uneoln — ^The  same  day  at  the  same  place. 
Nottinghamahire — Wednesday,  Jidy  23,  at  Nottingham. 
Town  of  Nottingham— The  ssme  day  and  place. 
DerbyaUre— Friday,  July  26,  at  Derby. 
Leicestarshire— Tuesday,  July  20,  at  Leieeater. 
Borough  of  Leicaatar— The  same  day  and  same  place. 
WanncksUra— Ooraatry  Division— niday,  August  1,  at 
Corentry, 


faction  at  the  last  annual  report. 

It  was  reported  fivm  the  Equity  Committnu  that 
a  Bill  had  been  prepared  under  their  saprrintendeDoeh 
to  effect  further  reductions  in,  and  impnre  the  resti* 
lations  of,  the  Chancery  fees;  and  that  it  had  beaa 
placed  in  the  hands  of  the  Master  of  the  Rolls. 

It  was  reported  from  the  Common  Iaw  CommittAe 
that  Mr.  Mullings  had  consented  to  more  for  a 
return  of  all  the  court  fees  taken  duringthe  ytai 
1830.  in  the  Courts  of  Law  and  Equity  at  WestBun- 
ster,  shewing  the  detail  of  their  ooltectioa  sad  «■• 
penditnre,  in  order  to  shew  the  change*  whick  have 
taken  place  since  the  return  for  the  year  1846.  wtd^ 
is  contained  in  the  Appendix  to  tbe  Repmt  Of  tke 
Select  Committee  (1849)  on  Fees  in  tbe  Coaita  of 
liaw  and  Equity. 

The  secretary  was  instineted  to  take  the  iimeMi  j 
steps  to  remove  the  business  of  the  AssodatiaB  to 
their  new  offices  at  No.  8,  Bedford-row. 

It  was  resoWed,  in  order  to  give  the  memWes  of 
the  Association  and  tbe  Profession  geoenllT,  greater 
knowled|e  of  the  operations  of  the  AnorinTion,  tm 
oommnmcate  to  the  Law  Times  and  Legat  O^ 
tereer  an  abstract  of  the  proceedings  of  the  ooan- 
mittee,  to  be  settled  by  tbe  ohainnan  of  eadi  meet- 
ing. (Signed), 

WiLLfAM  Sbaxk,  SecreCaiy. 

10,  Lincoln't-Inn  Fields. 


Digitized  by 


Google 


Jom  21  .J 


THE  LAW  TIMES. 


Ill 


LAW  STUDENTS'  DEBATING  SOCIETY. 

QUXSnoNS  FOK  DISCDgglON. 

Tuaday,  Jmu  24,  1851. 
53.  A.  in  1800,  rinka  a  well  in  hiiUnd.  B.  in  1850, 
by  mining  in  his  own  land  diverts  the  underground 
springs  which  supply  A.'s  well,  which   is  oonse- 

rntly  dried  up.  Can  A.  maintnn  an  action  against 
for  the  loss  ?    {Aetoit  t.  BlmtdeU,  12  M.  &  W. 
324.) 

XLV.  Would  the  repeal  of  the  attorney's  certifi- 
cate duty  benefit  the  Profession  ? 


LEGAL    INTELLIGENCE. 

Akebaxs  in  TBI  CooBT  Or  Chancery. — Ac- 
cording to  B  late  return,  the  arrears  in  the  Court  of 
Chancery  at  Hilary  Term  last  numbered  983  appeals, 
demurrers,  causes,  further  directions,  and  claims. 

CovBT  OF  Queen's  Bench,  Westminstkb. 
June  17. — Obstkuction  in  the  Approaches  to 
THE  Court. — Lord  Campbell  said  he  had  the  satis- 
faction of  stating  that  the  person  who  was  in  fault  in 
okising  the  door  of  Westminster-hall  on  Saturday 
lost  h^  appeared  and  begged  pardon  for  his  mis- 
conduct. The  party  in  question  was  a  messenger 
appointed  by  her  luyesty's  Woods  and  Forests  to 
the  care  of  the  Hall,  and  as  this  was  the  first  time  in 
his  life  that  such  an  omission  had  occnrred,  the 
Coart  would  on  this  occasion  orerlook  it;  bnt  it 
must  be  understood  in  future  that  Westminster-ball 
was  the  great  hall  of  pleas  at  Westminster  to  which 
suitors  had  a  ri^ht  of  free  admission,  and  that  any 
person  obstructmg  the  free  access  of  the  public  would 
oe  guilty  of  a  contempt  of  this  Court,  and  liable  to 
be  punished. 

Court  of  Queen's  Bench. — Business  of  the 
Court. — It  has  been  usual  for  the  Court  to  bold 
sittings  <n  ianco  after  term,  to  dispose  of  the  arrears 
in  the  seTeral  papers.  Tbeee  sittings  have  generally 
continued  for  about  a  fortnight,  but  on  tms  occa- 
sion, there  beiii|(  no  snch  arrears,  the  Court  will  not 
sit  ta  banco  again  till  next  Michaelmas  Term.  This 
state  of  things,  whicb  is  unprecedented  within  our 
recollection,  nas  been  bronsht  about  psrtly  by  a  de- 
crease of  business  of  the  least  important  class,  in 
consequence  of  the  establishment  of  the  County 
Courts,  but  still  more  by  the  increased  reluctance  of 
the  Court  to  grant  rules  for  new  trials,  and  the  mode 
in  which,  in  other  respects,  the  business  has  been 
conducted,  to  which  it  would  be  presumptuous  in  us 
more  particularly  to  allude.  The  state  of  business 
in  the  Conrt  is  as  follows : — 

New  trial  paper. Cleared. 

Special  paper ClfcaiM. 

Crown  paper Two  or  three  cases  stand 

over. 

EnUufed  rule  paper. .  One  rule  enlarged  at  the 
request  of  the  parties. 


BIRTHS,   MARRIAOU,  AND   DEATHS. 

BUtTHS, 
BiiCHnro.— On  th*  ISth  inst.  at  Toabridga-waOs,  the  wifo 

of  A.  J.  BecehJDg,  eu.  of  a  daii|riit*r. 
SrXATBiraoir. — On  tno  18th  inat.  u  HoUowar,  the  wife  of 

John  BteaTenson,  eaq.  tolicitor,  of  a  danghtar. 

UABBUaSS. 

CHATSAiir,  A.  O.  Mlicitor,  to  Julie,  only  daughter  of  Fflix 
DesTaox,  M.D.  of  Bonen,  on  the  10th  inst.  at  St. 
Mrerin  Choroh,  Parii. 

Douei&s,  Clement  Alexander,  Tonngest  ion  of  tha  late 
William  Douglas,  eaq.  W.S.  Bdiabarth,  to  Eliia  Harriet, 
sacond  daughter  of  Oaorge  BUkiston  Bobijuon, 
aaq.  of  4,  Grova-placa,  Haokney,  on  the  14th  inat.  at  St. 
John's,  Hackney. 

CsAiois,  John,  eaq.  adrocata,  to  Franoea  AnnabaUa  Mora- 
ton,  eldeat  dangDtar  of  the  lata  Bar.  William  Horaton 
Horeton,  of  Uoraton-hall,  CheaUra,  on  the  Uth  inat.  at 
St.  Panl'a  Chapal,  Edinburgh. 

Fomn,  Bichard,  eaq.  to  Uarr,  only  aiater  of  Sir  William 
Molesworth,  Bart.  U.  P.  on  the  12th  inat.  at  St.  Oeorga'a, 
HanoTer-squara. 

KirioHT,  Bar.  Thomaa,  incnmbent  of  St.  Slarr's,  Ports- 
month,  to  Dora,  eldeat  daonhter  of  O.  0.  Btigut,  eaq. 
aolioitor,  Portaea,  on  the  11th  inat.  at  St.  Thomas  a 
Chnrch,  Fortamootb. 

IlAvnnu,  Lord  John,  U.P.  aacond  son  of  the  Duke  of 
Butland,  to  Catharine  Loniaa  Oaorgina,  only  dangbtar 
of  the  late  Liaataoant-Coknel  Marlay,  C.B.  and  grand- 
danghtar  of  the  late  Catherine  Hana,  Conntaaa  Dow- 
ager of  Charlerilla,  on  the  10th  inat.  at  AH  Soola',  I«ng. 
ham-place. 

SrAOS,    Walter   S.   eaq.  Uentaaant,    corps   of    Boyal 


daughtrr  of  Captain  Sir  Thomas  BaUna  Faaley,  bart. 
Xoyal  Kavy,  anperintandent  of  Pembroke  Dookjud,  on 
the  l6th  inat.  at  St.  John's,  Pembroke  Dock. 

DBATHS. 

ACLUni,  Mary,  the  wife  of  Thomaa  Dyke  Aoland,  eaq. 
eldeat  aon  (rf  Sir  T.  D.  Acland,  of  Killarton,  bart,  and 
daughter  of  the  lata  ffir  Charles  Mordannt,  of  Walton, 
bart.  on  the  lltii  inst,  at  Tetton,  near  Tannton, 
aged  39. 

BASirAU,  Edward  Oeorge,  eaq.  K.P.  cs  the  I4th  inat. 
anddenhr.  at  Ooaadd-hall,  Eaaaz,  aged  73. 

Hnpeaa,  Kobert,  esq.  a  magiatrata  and  dapnty.liaQtanant 
of  Borrey,  many  yean  cnsirman  of  the 


Adionmed  Baaaions,   on  the  7th  isat.  at  Bruaaela, 

aged«S. 
Maxtlafs,  Thomaa,  eaq.  of  Dun  Dreonan,  one  of  the 

aenatoia  at  the  CoUaga  of  Jnatioa,  oa  the  10th  inat.  at 

Edinbnrgfa,  aged  61. 
MsLTtLU,  the  Bight  Hon.  Ylaooont,  on  the  lOth  inst.  at 

MalriUe  Oaatle. 
TmrAST,  Oaorga,  eaq.  of  the  Inner  Temple,  Bairiatar, 

on  the  Uth  inat.  at  Vichy,  Franoa,  agwl  41. 


NOTICES  OF  NEW  LAW  BOOKS. 

Tke  RegiitratiiM  <tf  Dttia  m  SHghndi  U$  patl 
Progrrtu  andpment  PoiiUon,  tee.  By  William 
Hazlitt,  Esq.  Barrister-at-Law.  London: 
Sterens  and  Norton. 
This  pamphlet  presents  a  Tery  concise  but  intelli- 
gible sketch  of  ttie  facts  and  arguments  by  which 
the  prmeiple  of  Registration  of  Assurances  is  esta- 
blished, with  a  careful  analysis  of  the  Bill  of  Lord 
Campbell.  We  regret  mncb  that  we  haTe  not 
space  just  now  to  present  to  our  readers  some  of 
the  curious  and  interesting  particulars  whidi  Mr. 
Hazlitt  has  collected,  but  ■■  the  pamphlet  is 
short  and  inexpensive,  it  will  probably  be  read 
with  interest  1^  those  who  concern  Uiemselves 
upon  the  question.  Mr.  Hazlitt  does  not  adTanoe 
any  opinion  upon  the  specific  measnra  now  before 
Parliament ;  his  object  is  strictly  limited  to  stating 
the  reasons  which  have  induced  the  Legislature 
unanimously  to  affirm  ihtprhuipU  of  Registration, 
and  diose  who  may  yet  feel  doubts  about  it  can 
scarcely  fail  to  have  them  removed  by  a  perusal  of 
these  few  pages. 

Bnt  still  the  practical  difficulty  remains — how 
may  an  object  in  itself  so  desirable  be  accomplished 
withont  evils  as  great  as  those  it  is  intended  to 
remove  ?  How  is  Registration  to  be  framed  so  as 
to  meet  the  euenUat  conditions  of  aeeeuiiUitj/  and 
ehetgmttf,  withont  which  it  woold  be  •  nuisance 
instnd  of  a  benefit  i  There  is  the  problem  whidi 
yet  remains  to  be  solved,  for  we  have  seen  no  plan 
as  yet  that  secures  these  conditions.  Certainly 
Lord  Campbell's  Bill  does  not. 

We  may  possibly  retnm  to  this  pamphlet  when 
the  reports  less  crowd  upon  us.  The  subject  will 
keep,  for  there  is  little  chance  of  the  Bill  passing 
tMt  year.  .^^__ 

Medical  Combination  againtt  Itfe  Iniwrance  Com- 

paniei.  London  :  Orr  and  Co. 
A  CANDID  review  of  the  question  that  has  been  raised 
between  the  insurance  offices  and  the  medical  pro- 
fession with  respect  to  the  payment  of  fees  for  re- 
porting upon  the  state  of  health  of  their  patientt ; 
the  former  contending  that,  as  it  is  done  for  the 
benefit  of  the  patient,  the  fee,  if  any,  should  be  paid 
by  him  ;  the  latter  insisting  upon  being  paid  by  the 
offices. 

This  is  not  the  case  of  the  medical  refereesappoint- 
ed  by  the  companies,  but  of  the  medical  attendant, 
who  acta  soleljf  for  thepatient,  to  enable  him  to  give 
a  report  of  himself,  "nie  company's  referee  is  paid 
by  his  employers,  of  course. 

The  writer  of  tiiis  pamphlet,  who  is  master  of 
the  subject,  clearly  and  calmly  points  out  the  dif- 
ference between  the  duties  of  the  two,  and,  conse- 
quently, the  difference  of  their  claims. 

It  is  also  a  question  for  the  public,  for,  if  the 
offices  are  burdened  with  this  charge,  it  fiills,  of 
cootie,  upon  the  funds ;  that  is  to  say,  it  diminishes 
the  profits  to  be  divided  among  the  assured. 

We  recommend  all  who  take  an  interest  in  tiie 
subject  of  assurance  to  pemse  this  pamphlet. 
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THE    GAZETTES. 
Bankrupt*. 

OatriU,  Jmt  17. 
Comfov,  MiCHAXL,  draper,  North  Shields,  Korthmnber* 

land,  Jnne  34,  at  aleren,  and  Ang.  6,  at  twelre,  New* 

eaatla-npon-Tyne.    Off.  aa.  Wakley.    Sola.  Ball  and  Co. 

Bow  ChnichTard ;  and  Meaaxa.  Chater,  Newoaatle-upoa- 

^pia.    Petition,  Jnna  4. 
Dixov,  Tbokas,  iron  manhant,    Bradford,   Yorkahiie, 

Jn^4  and  Auff.  7,  at  eleTen,  Laeda.    Off.  aa.  Young, 

Sda.  Tarrr  ana  Wataon,  Bradford ;  and  Bond  and  Bar* 

wiok,  Laada.    Petition,  Jane  6. 
Bdwaiids,  William  HinT,  boaier,  Laeda,  July  I  and  IS, 

at  alaren,  Laeda.    Off.  aa.  Hope.    Sola.  Maradan,  FH< 

day4t.  Cheapaida;   and  Biohardaon  and  Saimt,  Leeds. 

Petition,  June  6. 
ISHsawoos,  Samitsl  WiLLiAxaoF,  woollan  draper.  Kings- 

ton-upon-HoU,  July  S  and  23,  at  half.paat  twalra,  Khws* 

ton-npon-Hull.    Off.  aa.  Carriok.    Sola.  Walla  and  Co. 

Hull.    Petition,  June  10. 
MiLU,  HairsT,  glover,  Lyim,  Noriblk,  June  30,  at  twelve, 

Aug.  1,  at  alaren,  BaainghaU-at.   Off.  aa.  Gannaa.    Sola. 

Bead  and  Co.  Fndaj.at.  Cheapaida.    Petition,  June  6. 
PBiLLirrs,  ^OKAB   Oxoaei,    grocer,    Nevport,   Hon- 

mooUiabira,  June  30  and  Jnlj  38,  at  eleven,  Bristol. 

Off.  aa.  Acraman.    Sola.  Lawranoa  and  Co.  Old  Jewry- 

chambers ;  aod  Bavan,  Bristol.    Petition,  June  7. 

OaaH;  Jiiaa  30. 
Ba>tlitt,  Jokf,  wine  merchant,  7,  Upper  Thsmes.«t. 

June  26  and  Aug.  7,   at  elaven,  Baamghall^t.    Com. 

Eiaoa.    Off.  aa.   Bell.    Sola.  Keightley,   Cnnliffe,  and 

Baaomont,  43,  Chancaty.lane.    Petition,  Jime  IS. 
CoLLUis,  CBAaLBs,   carpet  mann&otnrer,  WribbenhaU. 

Kidderminatar,  Worceatershira,  and  18,  Aldarmanbrnr. 

July  3  and  31,  at  twelra,  Birmingham.    Com.  DaniaU. 

Off.  aa.  Chriatie.     Sola.  Brinton,  Kidderminatar ;  and 

Baece,  Troro-chambara,  Naw-at.  Birmingham.  Petition, 

June  l9. 
Fitch,  Thohab,  commiaaion  agent,  7,  Chestar-plaos,  Kan. 

nington,  July  1,  at  half-paat  two,  and  Ang.  6,  at  auran. 

Baamghall-st.    Com.  Holrovd.    Off.  aa.  Edwarda.    Sols. 

Xadox   and   Wratt,    30,  Clement'a-lane,  Lombaid'^t. 

Petition,  Jnne  18. 
HuST,  JoHS ,  draper,  Edgavare-road,  July  3,  at  haU^past 

eleven,   July  31,  at  one,   Baainghall.at.    Com.  Fane. 

Off.   aa.   \V'hitmore.    Sola.  Hardwick,   Davidaon,  and 

Bradbory,  Weavata'-hall,  Baainghall-st. ;  andAahnrst 

and  Son,  Old  Jawiy.    Petition,  Jnne  IS. 
HiLU,  Thokas,  qtiarry  master  and  builder,  Painswiek, 

Oknoastershire,  Joly  4  and  Auguat  4,  at  twelve,  BriatoL 

Com.  Stephen.    Off:  aa.  UiUer.    Sola.  St.  Patrick,  Wor- 
cester;  and  Short  and  Strickland,  Bristol.     Petition, 

May  37. 
Wnaov,  WlLLiAX.  linandraper,   St.    Jamea'a   Barton, 

Bristol,  July  4  and  An^nst  4,  at  eleven,  BriatoL    Com. 

Stephen.    Off.  aa.  Button.    Sola.  W.  L.  and  0.  Clarke, 

Briatol.    Petition,  June  17. 
Whittixu},  Johx,  and  Oxobob  jAi(B8,cheeBemongers, 

poulterers,  and  porkmen.  Lamb's  Condnit^t.  July  4,  at 

one,    and  Ang.    1,    at  twelve,    Baainghall-at.     Com. 

Fonblanqna.    Off.  aa.  Graham.    Sola.  Bichardaon  and 

Sadler,  2b,  Oolden«]aare.    Petition,  Jime  14.  , 

WHmtoaa,  Johk  Pbscod,  draper.    Hackney,  Jnne  28 

and  Ang.  3,  at  eleven,  BasingnaU4t.    Com.  Oonlbnm. 

Off.  aa.  Mioholaon.   Sola.  Maroon  and  Pritchard,  New- 

gate-at.  Petilion,  Jnne  13. 

BANKBUPTCIBS  ANNnLLED. 
OiuutU,  Jim*  17. 

OastUf,  W.  C.  baUdar,  Torriano-viUas,  Kaatiah-towii, 
June  13. 

Oatelte,  Junt  20. 

£aa>e»,  C.  innkeeper,  Chippenham,  Wilts,  Jnna  17. 

•  BfbiUnilM. 

■AnaurT  bstatis. 

(^fUtmiJMlffiuMOrtgivtn,  io  whom  ofptf /or  tke 

IktU4nd*. 

Abbott,  P.  H.  maichant,  Srat,  3d.  Fannell,  London.— 
Aiama  and  JiaiUa,  cattle  aaleamen,  second  sep.  of  T. 
Bird,  2s.  3d.  Bird,  Liverpool.— .istawU,  T.  partner 
of  the  Idverpool  Aaphalte  Company,  first,  4s.  Bird, 
Liverpool. —  Jatnmeit,  J.  artiata'  bmah  mannfsotarars, 
first,  Hd.  Oroom,  London.— .Bloie,  O.  and  J.  torn 
boilara,  fint,  la.  Hid.  Bird,  Liverpool.— Cikamm,  H. 
haberdaahar,  first,  lOd.  Pennell,  London.— CIUU,  J.  oil 
and  oolonnnan,  first,  4a.  Pott,  Manchester. — Clan,  Q.  A. 
honae  decorator,  first,  la.  1  Id.  Oraham,  London.— Ctawte 
and  Todt  merohanta,  third,  3id.  Bird,  LivarpooL— > 
Orcomt,  J.  engineer,  2a.  Hntton,  Briatol.— Iwiy,  T. 
bnilder,  first,  4d.  Oraham,  London. — Bdwardo,  J.  oore 
merchant,  seoood,  Ifd.  Oraham,  London. — StUejf,  J. 
and  TkomtuoM,  W.  cotton  manufaoturara,  first,  3a.  lOd. 
Mackenaie,  Manchester.- Bo//,  G.  and  Fell,  F.  8.  timber 
marchanta,  first  sep.  of  Hall,  6a.  Baker,  Nawoaatla.— 
Sarwood,  J.  D.  ironmonger,  first,  4s.  Turner,  LiverpooL 
-^Sogg,  S.  aod  H.  J.  aactioneen,  first.  Id.  Penndl, 
London. — HoMmo,  G.  merchant,  first,  O^d.  Bird,  liver- 
pooL— Josm  and  Brom,  viotuallera,  aacond,  7d.  Panne^ 
London.— Xinta,  W.  paper  dealer,  aacond,  8ld.  Bird, 
livarpooL-  jGTaeJfiUas,  H.  B.  and  WUmn,  U.S.  dn^ars, 
first.  3a.  10|d.  Fott,  Mancheatar.- VorMa,  S.  grocer, 
aacond,  la.  10}d.  Pennell,  London.— Jfc/alyre,  D.  maau- 
fiiotoring  cbamiat,  first,  lid.  Pott,  Mancheatar.— Jfare- 
dUt,  J.  maltatar,  ilnal,  2id.  Bird,  LiverpooL- Jfarraa,  J. 
Mancheatar  warehonaaman,  firat,  4a.  6a.  Pennell,  Loa. 
don. — SidtiaU  and  Ckofcf,  ahare  brokers,  6)4.  Tnmer, 
Liverpool. — Sankty,  J.  blackamith,  aacond,  U.  Turner, 
LiverpooL — Slater,  D.  cabinet  maker,  aacond,^4id.  Ora- 
ham, XoDdon.—£sur(,  W.  B.  auctioneer,  first,  7}d.  Pan. 
naU,  London,— SUmtv,  J.  watchmaker,  first,  as.  6d.  Pan* 
naU,  London.— l^karstea,  H.  innkeeper.  Hid.  Hnttoa, 
BriatoL- Wanlea,  B.  tallow  ohaodlar,  firat,  la.  Pott, 
Mancheatar.- IfV^^,  B.  timber  merchant,  aeoond,  3id. 
Oraham,  London. 

inoLvnr  xstatb. 

Parr,  W.  taitor,  Ac.  la.  lOd.  Apply  at  the  County  Court, 
Nottingham.  

flMigniwnte  far  ttr  SntrSt  of  Cntiitan. 

OamUr,  Jnut  10. 
Srttt,  W.  picture  dealer,  Bassz^t.  Strand,  Kay  14. 
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TrnsU.  A.  Garou.  piotai*  daalsr,  Prinoei4t.  HanoTer- 
flqoAn,  and  J.  B.  Chamberlain,  optician,  IHffh  Holbom. 
8ol.  H.  B.  HomfVar,  Margaret-st.  GaTenduh-sqnare. — 
Statu,  T.  S.  KTOcer,  Cheliea,  Majr  15.  Trust.  J.  CoUina, 
wholraala  grocer,  Tiimwheel-laae.  Sol.  F.  Dralce  Bon- 
Tan»4t.  F]eet-tt.—HemptUad,  W.  bUokamith,  31en»ford, 
BsSblk,  Uav  33.  Tmita.  J.  Pnrr,  ironmonger,  SadbniT, 
ud  0.  Uorler,  farmer,  Olemaford.  8oI.  J.  F.  S.  Ooodar, 
aqdbuty. — Sat/'"'  ^-  J^-  grocer.  Lower  Eaat.it.  Sonth- 
ampton,  Jone  4.  Trosti.  J.  H.  Coohey  and  C.  J.  Phil- 
hp§,  mcrcliaata,  SouthamptoD.  SoL  S.  Leigh,  Southamp- 
lOB.  

OaztUt,  June  13. 
Atlim,  TT.  abawl  dealer,  New  Bond-st.  June  1.  Trust. 
C.  Nicholson,  shnwl  warehouseman,  .St.  Paul's  Church- 
yard.  Sols.  Mardon  and  Prinhard,  Christ  Church-cliHra- 
bers,  Nen-gati-.at.— i;(i.7i/«n,  E.  imnfoundor,  LlaohiUeth, 
Monmouth,  May  20.  Trust.  J.  J.  NichoK-is,  timber  mer- 
chant, Newport,  and  D.  Price,  brass  founder,  Bristol. 
Sol.  J.  T.  Wilde,  Union-court,  Old  Brond-st.— Baiw«,  J. 
grocer,  Llauhilleth,  Monmouth,  Juno  -I.  Trust.  T.  K. 
Williams,  banker,  Newport.  .Sol.  J.  T.  W  ilde,  Unioa- 
coart.  Old  Broad-»t.— fciK«(/,  T.  cattle  dealer,  Sedhusk. 
Aisgarth,  York,  May  23.  Trusts.  C.  Other,  Esq.,  Elra- 
liouse,  Leyburn,  R.  Winn,   ocntloman,   Nappa-hall,  Aii- 

farth,  and  F.  Johnson,  frentleman,  Hardrow,  Aisgarth. 
oU  H.  T.  Bobiniou,  Leyburu.— j?';«i»r,  J.  butcher, New- 
ark-npon-Trent,  May  IB.  Trusts.  P.  Denman,  Rentlemiia, 
North  Muskbam,  J.  Allin,  farmer,  Kilvington,  and  J. 
Wells,  auctioneer,  Ncn-ark-upon-Trent.  Sol.  G.  HoJ^- 
kinson,  Newnrk-upnn-Tront.  —  iTr/ii/n,  W.  wheclwrif;llt 
and  Tictualter,  Westoninff.  Bedford,  May  ).■>.  Trust,  f. 
Greene,  auctioneer,  Ampthill.  Sol.  J.  6reoae,  AmpthiiL 
—Bene,  C.  brewer  and  maltater,  Leighton  Bnsaard,  Bed- 
fort,  Jane  3.  Trusts.  P.  Bassett.  banker,  C.  Hidgway, 
infer,  and  H.  Richmond  chemist,  Leighton  Bosaard.  Soia. 
Aylmeld  and  Allen,  Leighton  Bussard. 

9artner(l)fp(  Sdcollitli. 

Omtte,  June  6. 
Anwa,  Hardg,  and  Co.  commisaion  merchants,  Lirer- 
po»l.  May  22.  Debts  paid  by  'Btij.—Bicklef,  W.  and 
Hj  drapers,  Stoke-upon-Trent,  May  27.  Debts  paid  by 
W,  Bickley. — Caledonian  Tube  Companv,  tube  raanufao- 
turera,  Coatbridge,  Old  MonUand,  Feb.'9, 1850,  as  regards 
Ooddard.— Ciaa/^,  Sunlej,  and  Co.  manufacturers  of 
compositions,  Corubill,  and  Salmon's-lane,  Limehousc, 
Jnnc  2nd.  Debts  paid  bv  Cb/uitor.— Dfnnu-  and  Co.  wine 
iiionlmius,  Liim--6<:.  May  29.  Debts  paid  by  Dennis.— 
Deichural,  Crockxell,  and  Co.  commission  ngents,  Man- 
chestar,  June  •*.  Debts  paid  by  Dowhvirst.— Bjuoss, 
V.  F.  and  Kirhhaw,  J.  commission  :kgenta,  iron 
merchants  and  founders,  Nicholas-la.  Mii\-  1. — RUon, 
T.  and  Co.  machine  nnd  tool  mater-,  Manohestcr, 
May  SO.  Debts  paid  by  Fitton  and  B;irk.-r  — fbys<«-,  C. 
and  Keller,  C.  eating-house  keepers,  Shcr^one-lanB,  May 
26. — Qrufj  and  CWpwiji,  ironfounders  .and  »Mi_:ineerB,  Run- 
corn, Dec.  31.  Dobls  paid  by  Crippin.— (;reij,  W.  and 
Co.  merchants,  Whitebsrt-court,  Lombard-i .  and  Oreig, 
Q.  and  Co.  merchants.  Capo  of  Good  Hop.  ,  Sept.  26.— 
Marcourt, Thompson, nnH  Co.  civil  enpn'^frs,  i'arliamont.st. 
June  5.  Debts  paid  by  Thompson.— //(iri),-  ,  J.  and  Mea, 
3.  ironfoundcrs,  KiuRBton-upon-lIull,  June  I.  Debta  paid 
by  llarman.— AV rJi/,  J.  and  HUncki,  G.  P.  boot  and  shoe' 
makers,  Haymarkct,  May30.— ii/iucarand  Co.  Newcastle, 
as  regards  Fenwick,  Jan.  1.  Debts  paid  by  Bates  and 
Kinuear.— A"™;;;,  W.  and  Co.  fruit  brokers,  Puddini-la. 
June  6.  DebU  paid  by  Knill.— J?!,Jf««o».  PnJiMr',  and 
Talmer,  cbemisls  and  drnsni'its,  Birminijhmi,  May  27. 
Debts  p:iii!  h_v  C.  F.  and  II.  I'alm.r.— 7.'o..<  r  ptaud  Coueli 
limebnrncrs,  St.  Stephens  by  Sallaslj,  Jujw  J.  Debts  paid 
by  BoseTeare.— jeo»«,  F.  and  Co.  yam  agents,  Kiddermin- 
•{•"•iJune  3.  Debts  paid  by  P.  Kose.— Sc/i-j^eW,  J.  and 
B.  .niatlan  mannftctnrcrs,  and  Manchester  commission 
•gents,  Littleboroueb,  June  2.  Debts  paid  by  J.  Bohofleld. 
— SmM,  W.  and  M.  and  Co.  merchants  and  drysalkers 
IjTcrpool  and  Manchester,  Juno  2.  Debts  paid  ;by  J.  a! 
aaath.—Steinaal  and  Co.  general  commission  merchants, 
Manchester,  May  31.  Debta  paid  by  Steinthan  and  Sam- 
son.— SteinikaL  and  Co.  general  commission  merohants 
Bzadford,  May  31.  DebU  by  Steinthal.— a<«o«  and  Ban- 
soa,  ship  chandlers,  Kingston-opon-Hol),  June  4.  Debta 
paid  by  Sutton.— W'ait.r,  S.  and  Jaaes,  W.  joiaeM  and 
oabiaet-makera,  LtTerpool,  May  31. 

Qazeite,  Juni>  10. 
CoiiMPfea,  J.  and  So»,  wharBngers  and  lightermen,  Mao- 
de«a«ld-st.  City-road,  and  LimehonM,  Oct.  1.  Debta  paid 
by  J.  Oonngton,  jun.  and  Maude.— Dancan,  J.  and  Co. 
WMohousomen,  Bread-st.  May  22.  Debta  paid  by  Smhh. 
—Dj/ton,  Walker,  and  Co.  leather  dressers  and  dyer*, 
Xeods,  Jane  b.~feri»kougk,  J.  and  So»,  tobacco  maouiao. 
tureTs,ti»erpool,May  10.- Rp/»,BicHen<l,  and  Cb. machine 
makers,  Dewsbury,  May  7.  Debta  paid  by  Firth  and  Birk- 
hMd.— ^ower  and  Hofl,  Wareham,  June3.— ITaaiiftoa,  T. 
Mamt,  W.  and  Mitct,  J.  J.  Paternoster-row,  as  regards 
Hamilton,  June  «,— .ffancoct,  J.  L.  and  W.  L.  wholesale 
oaUnst  makers,  Welchpool,  June  3.— HepawrU  and  Bon- 
ion,  clothiers,  Newcastle  and  Biahopwearmouth,  May  3K 
Debta  paid  by  Royston.— afom»,  S.  and  O.  curriers  and 
leather  sellers,  Porlaea  and  Landport,  May  1.  Debta  paid 
irt  a.  Morris.— Pajfcii,  J.  and  Co.  factors,  Birmingham. 
May  29.  Debts  paid  by  VinUm.—Shrplcy  and  Co.  Otter- 
ing, and  Oaliirrt  and  Co.  London,  June  9.  Debta  paid  by 
H.  P.  KniU,  l)ridge-st.  Sonthwark.- Sfeort  and  Co.  boi- 
nakera,  Notlmgham,  May  23.  DebU  paid  by  Slaath.— 
M|eUia  and  Oreen,  fancy  stationers,  Oiford-st.  Jnne  9 
ItebU  paid  by  SmelUei— XaiiM  and  Grainger,  worsted 
spinners,  Leeds,  JnneS.—«i«tt>fB<«,jun.  and  .rlfcoci,  trunk 
•Od  ease  makers,  *c.  WaUing-st.  and  George-yard  Bow- 
hue,  May  30.  Debts  paid  Ir  P.  Farrar,  QodHman-st. 
Doctors  -commons ;  and  J.  L.  Erans,  Wardrobe-place, 
Doctors'  commons,  solicitors.— Tayior  and  ,7ani«»,  oom- 
l»il8ion  agents,  LiTerpool,  May  28.  DebU  paid  1^  Taylor. 
—ne  Leader  Nempnper  Oompant/,  newspaperproprietors, 
Crane-oourt,  as  regards  Palmer,  Clayton,  Hunt,  Fisher, 
inn.  CongrcTe,  Marston,  Metcalfe,  Bsliantyne,  Lewes,  and 
Lmton,  March  2i —Tkompton  and  CunningKaK,  plombers. 
*e.  LiTerpool,  June  7.  Debts  paid  fj  Thompaon.- 
KMrrra,  J.  and  H.  tea  dealers  and  grocers,  Preston. 
June  Z.—WMe*  and  PhaUp,,  attorneys,  BasinghaU-st. 
June  i.—WM«me  and  So»erb,,  silk  mercers,  Oiford-at. 
Jnne  6^  Debts  pa.d  by  WiUiams.-W.Vdaiiwffa  and  Cold, 
btek,  mk  aaishars,  Maeohester,  April  9, 


Oasatts,  .7km  IS. 
Arle)  2r<Mii0  Compam),  Dee.  W.~Beiutfi»k  and  Jcnn, 
farniahing  iroomoagera,  Cheudde.  Jane  13.  Debta  paid 
by  Beoetflnk.— Ansaea  and  SumU, boileriaakai*,  Oaoz- 
holme,  near  Todmorden,  Jnne  5.  Debta  paid  by  Dawson. 
— Ama,  W.  and  E.  B.  comb  manufiwturers,  Osbom- 
place,  Whitechapel,  March  i6.—IU1d,  J.  W.  and  Jariint, 
H.  ehomista,  Clertenwell  and  St.  Luke's,  May  24.— 
Forrieter,  Copeatake,  and  Forrieter,  manufsctnrera  of  china, 
Foley,  near  Loneton,  Utoko-npon-Trent,  June  11.  Debta 
paid  by  M.  and  J.  TomsleT.—RrtteT  and  Z)u<>a,chemista, 
Sunderland,  April  18.  Dabta  paid  by  Forstar.— For«<«- 
and  Ktm,  woolslaplere,  Bradford,  May  l.—Oarliel:,  R. 
and  Clarlaon,  K.  ship  carpenters,  Enottingley,  Jnne  6. 
DebU  paid  by  Garlick.— (?>!«!»  and  Sdetxain,  oil  mer- 
chanU,  Maiden-lane  and  Greenfield-at.  Whitechapel, 
May  20.— OroMs,  8.  and  MUekell,  J.  organ  boilders.  Great 
Marlborongh-st.  and  Mvlborough-row,  May  M.  DebU 
paid  by  Groves.- JJVOinma,  A.  and  Co.  drysalters.  Great 
at.  Helens,  June  10. — Hendereon,  T.  and  A.  drapers  and 
tea  dealers,  Halifax,  May  1,  l%i».—mil,  M.  A  Co.  ooal 
dealers,  Manchester,  April  30.  Debta  paid  by  HiJl  and  B. 
Naylor. — Hugkee,  H.  and  Gregory,  J.  printers,  Gougb- 
aquare,  Fleet-at.  June  10.— Xerthax,  H.  and  W.  woollen 
manufacturers,  Mioklehnrat,  July  2.- X<  Capetaitt  aod  Cb. 
patent  agenta,  Chaacery-laae,  June  IS.— Kdnanf.  S. 
and  J.  batchers,  Quaen's-road  West,  Chelsea,  Jobr  10. — 
ParMiuoa  and  Co.  ship  builders,  Kingston-apon-Bul,  June 
11.  Debta  paid  by  VecV.—PopplemeU  and  Wallt,  com- 
mission marcbanta,  Lime-at.  Oct.  l».~PrietUa^,  W.  and 
Xjraoi,  J.  and  Siaci,^.  ironfonnders.Thomo,  Jnne  9.  Debta 
paid  by  Lynaa. — Soierta  and  ifUton,  extract  of  saff-flower 
makers,  Derby,  Jnne  7. — Slatiien,  8.  and  W.  Battle-bridge, 
St.  Panraas,  Jnne  9.~StoKel{,  Siigdm,  tad  Co.  worsted 
spinner/  Little  Horton,  Bradford,  Jnne  10.  Debta  paid  by 
Sugden  and  Briggs.— 5i>«oa,  J.  and  W.  D.  printers,  book- 
sellers, and  stationers,  Buxton,  March  25.  Debta  paid  by 
W.  D.  button. 


Jnst  pnbliahed, 

NEW    FRIENDLY 


SOCIETIES 


THE 
ACT  of  1S50,  with  Introdnction,  Notes,  and  a  oopiona 
Index.    By  WILLIAM  PATBR80N,  Esq.  Barrister-at- 
Law,  Author  of  "  Joint-Stock  Companies  Act,"  &c.   Price 
Is.  6d.  sewn  ;  2s.  cloth ;  3s.  holf-bonnd  ;  3s.  6d.  bound. 
OiocuosD,  29,  Essex-street,  Strand. 


To  Tib  luqrera  who  oenaidei  saeuri^  awd  estaUished 
reputation  of  importance  in  Liie  Ofices. 

SCOTTISH       UNION       INSURANCE 
COHFANT  fFIKB  and  LIFE).    Instituted  18SI, 
and  Inoarporated  byBoyal  Cbartar. 

No.  37,  Oomhill,  London ;  BdhUnirgh,  and  SiMia. 
Tha  large  Paid-up  Oafital,  and  Ammmulaticm  /  JW- 
m<i»M  oareiUly  iuTeated,  aObrd  the  most  abaolata  laea. 
rity  to  the  Assured  with  this  Corporation,  which  hsi  been 
Tteemijf-eeoen  yeare  established. 

OOTX^irox. 

HIS  6RA0B  THE  DfKE  OF  HAHILl'OB'  Ont 

BBANDON. 
The  adrantages  to  Insurers  with  this  Office  will  befomd 
all  that  can  be  desired,  whether  considered  in  point  of 
Security, 

Moderate  Rates  of  Premium, 
Liberal  Conditions,  or  the 
Large  Periodical  Additions  made  to  tlia  life  PoGdes. 

The  practical  effaeta  reaulting  from  this  ayatem  win  at 
once  be  seen  by  the  foUowing  Bxtiacta  ikom  the  Con* 
pany'a  Books:— 
ADDITIONS  HADE  TO  FOLI0IE8  OF  ISOOI.  ikCO. 


Age 

First  Bonos  for 

SeoondBonnsforl    Toisl  8<m 

when 

Seven  Tears 

PlTo  Tears 

Parable  is  case 

Assured 

Groml834tolS41 

from  1841  to  1846J      of  death. 

30 

£133    7    S 

£7S    3    8 

£MOSU  1 

35 

ISS  1»    0 

73    3    7 

i,ao»  2  7 

40 

I8S  IS    S 

74    9    7 

1,313    5    I 

4S 

142    0    0 

76  18    » 

3,219    7    » 

GO 

148  17    6 

81    8   4 

1,290   6  10 

LAW     REVERSIONARY      INTEREST 
AND  INVESTMENT  SOOIBTT, 
Offiees,  30,  Essex-street,  Strand,  London, 
In  shares  of  i&l.  each. 

Not  more  than  12.  to  be  called  fbr  at  one  time,  nor  at  less 
intervals  than  three  months. 

This  Society  was  partly  formed  three  yean  ago,  nd  s 
gT«at  number  of  shares  were  snbsoribed,  but  the  then 
depression  of  the  money  market  compelled  its  postpone- 
ment.  ^  " 

The  improved  state  of  tlie  owairj  eaiadng  saA  and 
profitable  investmenU  to  be  sought  for,  suggesU  the  pro- 
priety of  now  proceeding  to  complete  the  establishment  of 
a  society  whose  design  has  met  with  such  extensive  sun- 
port.  ' 

Another  peeoliar^  advaaiageons  oiroimstaace  is  the 
means  now  airorded  by  the  formation  of  the  Xoio  Property 
Auurmee  and  Tmet  Soeiefy  for  the  couducting  of  the  Vu«. 
ness  of  the  Law  Reversionary  Interest  and  Investment  So- 
oietj  at  a  oomparatively  tri&ng  coat,  it  being  proposed  to 
make  an  airangement  with  the  former  floarishiag  Society 
for  the  use  of  lU  offices  and  officers,  instead  of  incurring 
the  great  expense  of  a  separate  establishment,  thus  im- 
mensely inoreaaing  the  proata  of  the  Bmertionarv  IiUtreet 
Society. 

The  plan  is  shortly  as  follows : — 
o  h  ^    .    ■^".   Senereionary   ImtereH     end    Tneeetment 
Soetety,  to  be  fanned  of  holders  of  shares  of  2«.  each 
Dapoait,  2b.  6d.  per  shne. 

2.  CsJla  not  to  exoeed  1{.  per  share,  nor  at  less  intarvsls 
than  three  months. 

5.  The  basinets  to  be  conducted  at  the  oOoes  and  by 
the  establishment  of  the  Xaw  Property  Auuranoe  and 
.inelSoeieft !  but  entirety  a*  a  distinct  Society,  with  dls- 
tinct  books,  aoconnta,  Ao. 

4.  The  Profession  to  have  the  advantage  of  a  fair  com- 
mtesionon  all  bnaineas  ito  members  may  bring  to  the 
oince. 

6- To  the  pnblio  it  will  offer  the  advantage  of  fair  prices 
or  Beyersiouary  Interest  and  Policies  of  Assurance,  with 
an  opbon  of  oonverting  Reversionary  Interesto  into  pro- 
sent  ineome,  so  as  to  make  provision  for  immediate  m^i, 
and  otherwise  to  facilitate  family  amaaementa. 

6.  For  persons  having  money  whioh  they  desire  to  invest 
both  securely  and  proHUbly,  and  in  any  sum,  small  or  large, 
it  IS  well  known  that  there  is  no  such  sa/b  andadvaatageoiia 
method  of  doing  so  than  in  such  a  Society,  which  differs 
from  all  others  in  this.  Hat  tkere  it  no  ritt,  for  the  whole  of 
lU  fund*  being  aeonred,  ita  profita  can  be  oaloulated  with 
accuracy,  and  the  capital  is  only  called  for  as  it  is  wanted 
to  be  profitably  employed.  Any  persons  may  be  members 
of  it,  so  that  solicitors  caa  noonmieiid  it  to  their  olienta  aa 
a  desuahle  investment. 

It  is  remarkable  that,  while  boasting  of  so  many  flonrish- 
ing  Assurance  Offices,  the  Legal  Profession  has  not  yet 
aought  to  secure  fcr  itaelf  the  still  greatar  advantages  re- 
sulting from  a  Bevertionary  Inlered  Society.  That  defect 
wUl  now  be  supplied,  under  peculiarly  favourable  ciroum- 
stanoss. 

Applications  for  shares,  in  the  form  below,  to  be  ad- 
dressed to  the  Secretary,  at  the  offleea  of  the  Law  Pro- 
perty  Ateuranct  and  Tnet  Society,  80,  Easex-street 
Strand,  «  -        _  i 

March  14, 1861. 


The  next  Division  of  Proflta  win  take  phw«  atlatAsgat. 
1861,  being  an  interval  of  Five  Teaia,  and  Peraonsopea- 
ing  Folides  previoaa  to  that  date  will  paitimpate  ia  tha 
Division. 
Fire  Insnrancea  at  the  reduced  rates. 

LONDON  BQAKDOB  DIBECnON. 
PxisinxirT— Bight  Hon.  the  Earl  of  VansfisM. 
Tics-FaxsisuT— Bight  Hon.  the  Sad  of  SealieU. 
Charles  Balfour,  eaq. 
Bobert  Gillespie,  esq. 
J.  E.  Goodhart,  eaq. 


H.  M.  Kemshead,  esq. 
John  Kingston,  esq. 


Bjohaxd  Olivenoa,  eaq. 
J.  B.  Robertson,  eaq. 
Hugh  F.  Sandeman,  esq. 
George  Ramsay,  eaq. 
Manager  of  the  Ccapaaf. 


F.  G.  Smith,  esq.  Saoretaiy. 
London  Joint  Stock  Bank,  Baaketa, 
B.  W.  Duffin,  esq.  Sorgeon. 
Messrs.  Oliverson,  Denby,  and  Lavie,  Solidtcis. 
Samuel  Beailey,  esq.  Surreyor. 
Forma  for  Proposals,  and  Prospectuses,  containi&E  sD 
the  necessary  particulars,  may  be  had  at  any  of  the  0»&- 
pasy's  Offices,  and  of  the  Agenta  throogbont  tha  coantiy. 
F.  G.  SMITH,  Secretary  to  the  Loadon  Board. 
The  usual  Commissions  to  Solicitors  transacting  direct 
with  the  Office. 
37,  ComhiU,  London. 


BuBiai  Cox,  Seoretaiy  pro  tern. 


FORM  OF  APPLICATION  FOB  SHARES. 
To  the  Promoters  of  the  Law  Reversionaiy  btarost 

and  Investment  Society. 
Gentlemen,— Be  pleased  to  sUot  me  shares  ia  tha 

Society,  oa  the  terms  named  in  the  Prospeetss. 
_  Toots,  Ac. 

Dated 

Name   

_.„   _  ,  Address    

V.^.  Unless  the  Society  is  formed,  the  entire  deposU 
WUl  be  returned,  aad  the  ezpeates  paid  by  the  promoten. 


GLOBE    INSURANCE,    PALL-M.UJ., 
and  COBNHII.L,  LO5D0N. 
snacTOBs. 
Edwibs  GoLDSMin,  Esq.  Chairman. 
Wruiax  Tm,  Esq.  F.K.S.  Depaty-Chairaaa. 
GaoxQi  Cxxt  Qs-TS,  Esq.  M.P.  Treasurer. 
Henry  Alexander,  esq. 
John  S.  Brownrigg,  esq. 
Boyce  Combe,  esq. 
Thomas  M.  Cooaibs,  eaq, 
William  Dent,  esq. 
James  W.  Freshfield,    esq, 

F.E.8. 
Sir  I.   L.  Goldsmid,    baxt 

F.B.S. 
Robert  Hawthorn,  esq. 
John  Hodgson,  esq. 
Richard  Lambert  Jones,  esq. 
Robert  Locke,  esq.  i 

EauBT.nan9  1803, 
For  Fire  and  Life  Insurance  and  Aimmtiea,  sad  the 
Pnrohsae  of  Reversions  snd  Life  Contingencies. 

Capital,  One  Million  Sterling.— The  what*  paid  n  sad 
invested,  and  entirelj  indepenoeat  of  the  amount  at  pse- 
miums  received. 

Insurances  may  be  elEsoted  on  Single  Lira^  on  Jeiat 
Lives,  and  on  the  contiagenqy  of  oaa  life  aarviviag 
another. 

Insnrancea  ft>r  short  or  Hmlted  periods  laar  be  <_. 
at  reduoed  rates  and  with  the  least  practicable  del^. 
(By  order  of  the  Board) 
JOHN  CHARLES  DENHAM,  8ecre«arT. 


Boyd  Miller,  eaq. 
SheaaM  Neave,  eaq. 
Fowler  Newsam,  esq. 
WVllam  FkiUiamie,  esq. 
W.  H.  C.  Plowdea,  eaqJILP. 
Bobert  Saunders,  eaq. 
Sir  Walter  8ticlii«,  bait. 
Wn.  Thompson,  esq.  Aid. 

Heatr'j.  Whadar.sai. 

Joaian  Wilaon.  esq. 
Benjamin  O.  WindB>,esq. 


Now  poblishing, 

THE  LAWYER'S  LIBRARY,  in  Weekly 
Numbers  at  Is.  and  Monthly  Parte  at  ^ 
AajraaimifBira^There  are  many  Clerka,I««  Stodnita. 
and  Members  of  the  Profesaion  who  cannot  afford  a  large 
ouUi^  in  one  sum  for  the  purohaae  of  Books,  and  to  wtuo 
It  is  convenient  to  procure  a  Library  by  a  amidl  periodiaal 
outlay.  This  work  is  for  their  aooommodataon.  The  booka 
contained  in  it  will,  in  this  manner,  be  prooored  al  Miik 
less  than  tiiair  sepante  eost,  in  ooaaUeratioK  of  tkm  aiiiii» 
being  taken. 

The  LAWTKR"S  LIBBAHT  will  consist  of  two  firi- 
smns.  1st.  The  ST.ITFTE  LAW  and  Caaea  decided  mioa 
it.    2nd.  The  PRACTICE  of  the  LAW. 

The  Series  of  STATUTES  already  poblislied  or  ia  pro- 
gress, contains :— 

The  PRACTICAL  STATUTES  of  18W ;  tha  0O2S- 
BOLIDATION  AOTSi  to  be  foUowed  by  <^b«n. 

The  series  of  PJtACTICB  OF  THE  LAW  haa  e«K- 
meaced  with — 

HUGHES'S  PBACrnCH  of  MORTGAGES  j  to  b» 
foUowed  by  other  practical  works.  Thirty-six  Xmabcrs 
aad  nine  Parta  are  already  pnbliahad,  and  may  be  had.  Tn 
subscribers,  the  monthly  Parta  will  be  seat  by  poaa,  fne, 
direct  tram  the  oSee  on  tha  day  of  publicatioa. 

Law  tnat  Office,  28,  &sex-a«raet.  Strand. 
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Co  Kratfrs  amr  earmiHiiiItmt*. 


«  Av  AsncxxD  Oluk."— Our  'cormpmdttit  miU  find  >'■ 
a«  Iiur  Tnm  y^  1846  ani  1846  a  rny  fM  dtKrifttem 
tfa^omm  qf  rwrfiiiy  ^  articled  oUri$^  undtr  tM«  title 
^"Tkf  AUorntf,  kit  Bdaeatitm,  AocMm,  and  ZhMm." 


80AI.1I  OP  OHASOBS  FOB  ADTIBTIBEMBITTS. 

Uader  nity  ITords £0   5   6 

PararaiyadditioaalTtnWoHi 6   0    6 

Admtimmnti  flnm  Mra  Ommtrf  ttuntli  1m  Moanpaiiled 
with  ID  order  upon  the  A«ot  In  Town,  or  «  ¥od-*Bia» 
ordor  (pnaUe  at  180,  Btnoa)  for  the  •monnt. 

AdTernaementi  ordered  for  the  lint  psge  ere  cberced 
oaeAelf  more.  If  net  to  ordered,  the^  wlH  take  the 
ehaaee  of  meitian. 


'We  eanaot  midertelce  to  retnm  rejected  oommnnieetloni. 
Whatorer  ie  intended  for  iuertioa  mut  be  eathentioeted 
by  the  name  and  addrees  of  the  writer ;  not  nnreiMiUj 
for  pablioation,  but  aa  a  foaraatee  of  hii  good  iaith 

37 o  noooe  ean  be  taken  of  anonTmona  *.ommnnjf.^tiftng 


THE  LAW  TIMES. 


SATURDAY,  JUNE  28.  1851. 

TO  IIEADEBS. 
An  index  to  the  poiote  reported  duriiiK  the 
last  seveo  «eek»,^a  oontimiatbn  of  the  former 
one,  appears  to-day.    The  previous  one  will  be 
found  in  the  nmnoer  for  May  10. 


REPCHtM  OF  THE  COMMON  LAW 
COURTS. 
Wb  are  assured  that  the  Beport  of  the  Com- 
missioners is  prepared  and  in  the  press,  and 
will  be  laid  beifore  Parliament  immediately. 

It  is  also  stated  that  the  reforms  proposed 
are  as  extensive  in  their  character  as  are  the 
demands  of  the  occasion,  and  that  the  just 
«xprBetations  of  the  Professioa  and  tite  pmHe 
wul  aot-be  disappointed. 

But  there  is  a  diffietiHy  which  appears  to 
have  esc^wd  the  attention  of  everybody. 

All  are  agreed  that  the  procedure  of  the 
Superior  Courts  mnst  be  assimilated  aa  nearly 
as  possible  to  that  of  the  County  Courts — 
that  the  technicalities  of  pleadiof^  must  be 
abolished,  that  the  parties  mnst  be  admitted 
as  witnesses,  that  the  fees  of  court  mnst  be 
enrtailed,  and  the  costs  of  an  action  reduced 
to  reasonable  dimensions. 

But  it  has  not  occurred  to  any  person  who 
has  written  or  spoken  upon  the  subject,  that 
there  is  very  little  use  in  sborteninff  pro>- 
cedwe,  unless  the  trial  can  be  facilitated.  Of 
■what  advantage  will  it  be  to  a  suitor  in  the 
country  to  be  able  to  join  issue  in  a  fortnight, 
if  gix  months  mnst  elapse  before  the  cause -can 
be  bronght  to  trial  f  Yet  so  it  must  be,  unless 
some  great  change  be  made  in  the  present 
system  of  assises. 

This  is  the  most  formidable  impediment  to 
an  efficient  reform  of  the  Common  Law 
Courts,  and  without  the  removal  of  wbieh  it 
is  impossible  that  they  can  compete  sucoess- 
fully  with  the  CooM^^Goorts,  where  a  month 
ia  the  longest  intemd  that  caa  dapie  brtween 


the  commencement  and  the  termination  of  the 
suit 

We  take  the  liberty  of  suggesting  to  the 
Legislature,  or  to  the  commiesioners,  and  sub- 
mitting to  the  oonsideration  of  the  Profiessioa, 
a  plan  which  we  have  constructed,  and  which 
appears  well  adapted  to  remove  this  formida- 
ble obstacle  to  the  reform  of  the  Si^ierior 
Courts. 

At  present  we  give  only  a*  omMim  of  it,  the 
minor  arrangements  are  matters  for  future 
consideration. 

We  propose,  then,  to  increase  the  number  of 
circuits  by  a  new  arrangement  better  propor- 
tioned to  the  present  distribution  of  population 
and  wealth.  To  have  /ottr  circuits  a  year, 
with  0R«  judge  only  on  each. 

To  abolish  the  Quarter  Sessions,  transfer- 
ring so  much  of  their  criminal  jurisdiction  as 
rekrtes  to  offences  not  punishable  with  trans- 
portation to  the  County  Courts,  and  the  rest 
of  their  judicial  business,  including  the  appeals, 
which  are  now  very  few,  and  will  be  less,  to 
the  Assizes. 

Increasing  the  cireiHts  by  three,  and  re- 
distributing the  counties,  the  woric  may  well 
be  done  quarteriy  by  a  single  judge,  vastly  to 
the  satisfaction  of  the  suitors,  and  still  more 
so  to  those  who  have  cruaiaaJ  and  appeal 
business.  The  Assise  should  also  be  the 
Court  of  Appwl  from  the  County  Court. 

This  would  remove  the  difficulty  of  delay, 
and,  with  the  other  reforms  in  procedure,  would 
secure  for  the  Superior  Courts  the  business 
that  is  now  slipping  away  from  them,  besides 
a  great  deal  of  new  business  which  would 
arise  if  there  was  a  satisfactory  tribunal. 

Not  the  least  advantage  of  tlus  plan  would 
be  the  abolition  of  the  Quarter  Sessions. 

This  would  necessitate  a  rearrangement  of 
the  Terms.  If  each  court  ocoopieda  month 
(which  would  be  the  extent)  in  each  quarter, 
the  remaining  two  months  would  amply  serve 
for  sittings  of  the  collected  judges  in  6aiieo  ; 
and,  whUe  the  circuits  are  proceeding,  the 
judges  not  required  there  would  hold  their 
sittings  in  the  Court  of  Assise  in  London, 
whose  limits  should  be  oo-exteosive  with  those 
of  the  Central  Criminal  Court. 

The  only  difficulty  is  as  to  the  vacation  ;  for 
it  would  be  very  undesirable  to  abandon  that. 
But  even  for  that  there  is  a  simple  remedy. 
Instaad  of  four  Terms,   as  now,  let  there  be 
three,    of  two  months  each,    following    the 
winter,  spring,  and  summer  Assizes ;  and  after 
the  autumn  Assize  there  may  be  a  twomonthi' 
vacation,  instead  of  a  two  months'  Term.  The 
arrangements  of  the  lesal  year  would  then  be 
thus  ordersd.    Divide  the  country  into  ten  cir- 
omts.    The  judicial  force  would  be  occupied 
thns>  daring  the  Assiass  t — 
10  Judges  on  the  ouooHs. 
4  Jodges  in  the  Courts  of  Asake  in  London. 
1  Judge  in  ChambefS. 

15 
Let  the  Legal  Year  befin,  as  now,  on  Nov.  1 . 
The  arrangement  would  then  be  as  follows : — 
Norember — Circuits  and  Sittings  in  London, 
December  and  Janoarf — Sittings  in  banoo. 
February — Circuits  and  London  sittiogs. 
March  and  April — SitHngs  in  banoo. 
Blay — Circuits  and  London  sittings. 
June  and  July — Sittings  in  baaoo. 
August— Circuits  and  London  sittings. 
September  and  October — ^Vacation. 

These  are  great  changes,  but  nothing  less 
Uian  such  will  suffice  to  meet  existing  circum- 
stances. The  plan  above  proposed  appears  to 
answer  efficiently  all  reasonable  demands  for 
speedier  and  cheaper  justice,  irithout  sacri- 
ficing anything  that  is  substantially  good  in 
the  present  system. 

We  offer  the  plan  to  the  calm  consideration 
of  the  Profession,  and  shall  be  glad  to  have  it 
sifted  and  improved,  and  to  bear  what  objec- 
tions are  to  be  set  off  against  its  manifold  and 
oharioaa  adyatagaa. 


REGISTRATION   OF  ASSURANCES, 

Thv  prudence  of  the  course  which  we  have 
recommended  in  this  matter  has  been  proved 
by  the  result.  From  the  first,  we  believed 
that  opposition  to  the  principle  of  Registration 
was  hopeless,  and  that  to  contest  it  would  be 
a  waste  of  time  and  energy,  which  mi|iht  be 
advantageously  employed  in  modifymg  a 
measure  that  could  not  be  averted. 

So  it  has  proved.  By  an  almost  un- 
precedented unanimity,  the  Bill  has  passed 
the  House  of  Lords,  mthcmt  a  divition,  and 
with  the  approval  of  every  member  of  that 
branch  of  the  Legislature  which  may  b« 
deemed  peculiarly  to  represent  the  views  and 
interests  of  the  landowners.  They  may  be 
mistaken  in  their  anticipations  of  the  results 
of  Registration,  but  the  fact  still  remains  that 
thev  believe  that  it  will  be  beneficial  to  them, 
and  in  this  belief  they  have  ratified  the 
measure  by  an  imaniiaoiw  vote. 

We  ask,  then,  of  our  readers,  if  there  was 
the  remotest  possibility  of  successful  combat- 
ting an  opinion  thus  powerfully  supported  P 
Common  sense  will  answer,  no. 

And  what  will  common  sense  dictate  as  the 
most  prndent  course  to  be  pursued  in  such  cir- 
cumstances i  Manifesdy  to  direct  all  efforts 
to  the  modification  of  the  inevitable  measure, 
so  as  to  make  It  as  harmless  as  possible.  That 
is  the  course  which  we  advised,  and  which  was 
generally  adopted,  and  with  a  degree  of  success 
that  confirms  its  wisdom. 

In  the  progress  of  the  Registration  Bill 
through  the  Committee,  it  received  many  im- 
portant amendments.  Much  that  was  objec- 
tionable in  it  was  struck  out,  much  that  was 
desirable  was  added. 

Although  the  Registry  is  to  be  central,  it  is 
to  be  local  crfta.  Powers  are  {^iven  to  divide 
the  country  into  districts,  with  Deputy-Regis- 
trars, where  the  local  business  of  Registration 
may  be  transacted,  but  which  will  be  associated 
witn  the  central  office,  so  that  a  search  might  be 
made  in  either,  as  convenience  may  require. 
The  -details  of  the  plan  are  left  to  future 
arrangement,  as  experience  may  suggest.  This 
was  prudent,  for  it  would  be  impot<8ible  for 
the  Legislatare  to  anticipate  the  needs  of  a 
novelty. 

Another  great  concession  to  the  demands  of 
the  solicitors,  and  to  which  they  were  fully 
entitled,  was  the  provision  empowering  their 
appointment  as  Deputy-Registrars. 

Nor  less  commendable  was  tfae  permission 
which  has  been  extended  to  the  registration  of 
unstamped  copies,  instead  of  the  originals, 
in  cases — which,  however,  we  presume  will  be 
but  few, — where  the  party  desires  to  keep  pos- 
session of  his  tide-deeds. 

It  has  been  objected  to  Registration,  that  it 
will  prevent  the  raising  of  money  by  deposit  of 
title-deeds.  To  us  this  appears  to  be  a  merit, 
for  it  is  often  a  temptation,  sometimes  a  fraud. 
At  all  events,  the  solicitors  have  no  cause  to 
complain  of  a  measure  which  will  prevent 
mortgages  without  a  conveyance.  Should  it 
have  the  effect  of  materially  diminishing  equit- 
able mortgages,  by  which  the  Profession  profits 
nothing,  it  will,  to  the  same  extent,  increase 
the  quantity  of  actual  mortgages,  in  which  they 
mtut  be  employed. 

Having  carefully  considered  the  probable 
working  of  Registration,  we  sre  unable  to 
share  the  fears,  either  of  those  who  anticipate 
a  diminution  of  the  solicitors'  business,  or  of 
those  who  prophesy  an  increase  of  costs 
burthensome  to  the  clients.  We  do  not  believe 
that  any  material  effect  will  be  produced  by  it 
in  these  respects;  for  the  increase  in  the  quan- 
ti^  of  conveyancing,  which  it  is  sure  to  occa- 
sion, win  compensate  for  any  trifling  diminu- 
tion in  the  profits  of  each  transaction. 
The  real  benefit  of  Registration  to  the  public 
is  not  so  much  to  be  measured  in  money,  as 
in  the  sense  of  Meeurity  of  titl^  and  the  con- 
aaqnantiy  greater  facilities  with  which  land 
may  b»- utaWg^Hail  or  add.     Hitbarto>  8l*> 
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thouxb  a  title  mar  be  apparently  ule,  and  in 
fact  few  prove  to  be  bad,  yet  there  ia  no  eer- 
ttttKty,  and  in  that  uncertainty  all  ihare,  and 
consequently  are  affected  in  their  aellinK  and 
mortga^nff  valae  by  reason  of  it.  This  is  the 
troe  use  of  ReKiitration,  and  in  that  alone  will 
its  value  be  found.  In  practice,  it  will  probably 
disappoint  the  extravagant  hopes  or  benefit 
formed  by  its  promoters,  as  well  as  the  fears  of 
costs_  and  inconvenience  entertuned  by  its 
opponents.        

THE  LEGISLATOR. 


imperial  9AtIiamnit 
PUBLIC  BUSINESS  TRANSACTED. 

BILLS  UAD  A  FIRST  TIME. 
fridag,  Jmu  20'. 
Home-niBda  Spirits  in  Bond 
Herolunt  Seamen's  Fund. 

Xmdas,  June  23. 
QtU  Bills,  &o.  Ireland. 

WnlMiaf,  Jtuu  ZS. 
Chief  Josiioes' StUiiea. 

\nmniaf,  June  20. 
Stock  in  Trade 
Iioan  Societies 
Hlghwajr  Bates 
Boelesiaetieal  Jnrisdietion 
Begiatration  of  Aisnranoea 
Sonool  Sites  Act  Amendment. 

BILLS  READ  A  SBCOND  TIMB. 

iroiH(ii|t,  Aae  23. 
OoBii  of  Cbaneeiy  and  Judicial  Committee 
Lands  Clansas  Consolidation,  Ireland. 

Tkurtdmi,  J»M  28. 
Bccleaisstical  Fropert/  Yalnation,  Ireland. 

BILLS  BBAD  A  THIRD  TIMI  AND  PASSED. 
Jlooda),  Junt  23. 
Lodging  Honses. 

Trntidof,  Jnu  M. 
Frerention  of  Offences  (Lords). 

Tkuniag,  Jmtu  16, 
Landlord  and  Tenant. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BEAD  A  THIRD  TIME  AND  PASSED. 
Fridoji,  Jtmt  20. 
Cheltenham  Improrement  and  Health 
Magneto-Bleotna  Telegnpb. 

Mondm/,  Jmu  23. 
Brighton  Extra-BCoral  Cemetery 
Caledonian  BailwaT,  Branches 
Bfareinbaxy  and  Birmingham  Baihn^. 

Tuadai.JtmtH, 
St.  Helen's  Improrement,  No.  2 
Bmithilekl  Market. 

Wtin—da»,  June  2S. 
Ounpowder  Stores  (LiTsrpool)  Bxemption  Bepeid. 

thtniig,  Jnm  26. 
AUnwesT  BalBte 
Christ's  Hoanital  Estate 
St.  Alban's  Briberjr  Oonuoisaioa. 

SESSIONAL  PBINTBD  PAPBR8. 

Par.  Numb.  f-Ki   ■■*'< 

395.  Bills— PharmacT  ,, 

400.  —     Landlord  and  Tenant  (Amended) 

412.  —     Church  BuiMinff  Acts  Amendmnnt 

300.     —     Kcrleiuastical  Property  Valoation,  Ireland   ' 

413.  —     Public  Houses,  8«jtl»od 

418.  —     Prevention  of  Ofl'onccs,  sa  amended  in  Com* 

roittee    and    on    consideration    of   Bill,    aS 
amended  ,  .    , .  ,,  ^  ,,      . 

417.     —     AVooda,  Forests,  ic.  amended''    ^     '     "\ 

419.  —     Home-made  Spirits  in  Bond -'  ''i^'      •'"-'"     ' 

420.  —     Merchant  Seamen's  Fund      .  '• '  |    •"■J 

334.  Mercantile  Marine  Act^ Return     i   -fi  T     -•'■ 

335.  Metropolitan    CommissionerH    of  <  fitowM^-:  Tictoris- 

atreot  Sewer — Copies  of  Haporta .       r,-    .- 
Halifax  and  Quebec  Railwaj'— Further  Correspondence 
230.  Court  of  Chancery  Regulation  Act,  1850,  Ireland- 
Returns 
378,  Pirates,  Eastern  Archipelago — Copies  of  Despatches 

386.  East  India— Home  Aconnts 
380.  Spirits— Return 

383.  BeKistered  Electors,  Ireland— Ahstract  of  Return 

S8«.  Distillers- Kcturn 

399.  Manchester  Bunding — Copies  of  MeB^dpals 

407.  Customs  Duties — Account 

387.  Wills  ami  Administrations-RetoimJ'i'   T)l-in'  »' 

401.  Wine  and  Spirits — Account  >         itn  J    j    ; '■  .  >:•■ 
Colonial   Land   and    Kmigration   Commission — Elcrenth 

General  Report  of  Commissioners 
328.  Bills  of  Indictment  (Ireland^— 'Abstract  of  Rettmi 
416.  Railway  Ancident  (Palmar  Station) — Captain  Laflao's 
Report 

421.  Metrojirolis  Water  Snpplj — Report  of  tho  Conunis, 

sioncrs  on  the  Chemical  Qualify 
4(18.  Valuation  (Irelandl  Return 
404.  Population,  Poor  ReUef,  &o.  (Scotland)— Betnm 

408.  Mail  Steamers  (Halifax  and  United  States)— Return 
383.  Repistetwl  Rlectors  (Ireland)— Abstract  of  Return  (a 

corrected  Copy  I 
Prisons- Fifteenth   "Report   of  the    Inspectors,    Part   1 
(Homo  District) 


•iri)  ' 


HOUSE  OF  LORDS. 

REGISTRATION  OF   ASSURANCES   DILL. 

TOBSDAY,  June  24.— Lord  Campbell  moTad  tin 
thiid  reading  of  this  Bill.— Ixird  Lyndhijrst  ez- 
prMsed  •  hope  th»t  the  sppointmenti  ander  this  Bill 


wodM  be  msde  by  the  Lord  Chancellor,  and  not  by 
the  Prime  Minister.- Lord  Campbell  said,  that  as 
the  appointments  came  nnder  the  category  of  jndidal 
appointments,  thej  would  be  made  by  the  Lord 
Chancellor  as  a  matter  of  eourae. — Lord  Brougham 
was  not  so  rare  of  that,  for  since  the  passing  of  his 
Bill  in  1833  the  Prime  Minister  had  cUimed  and 
exercised  the  right  of  sharing  with  the  Lord  Chan- 
cellor in  the  appointment  of  Masters  in  Chancery. 
— Lord  Lyndharst  wished  the  matter  to  be  put  be- 
yond doubt  by  the  insertion  of  some  woras,  bat 
Lord  Campbell  objected  to  that,  on  the  ground  of 
want  of  precedent 

The  Bill  was  then  read  a  third  time. 

On  the  question  that  the  Bill  should  pass. 

The  Marquis  of  Landsdowne  arailed  him- 
self of  that  opportunity  of  calling  the  attention 
of  their  lordships,  and  through  them  of  the 
pnblie,  to  the  circumstances  under  which  this 
meastire  was  about  to  receive  the  final  sanction 
of  the  House.  By  means  of  this  Bill  their  lordships 
had  arriTed  at  the  satisfactory  solution  of  a  most 
important  and  difficult  questton,  which,  for  more 
than  a  century,  had  been  more  or  less  a^tated  in 
this  oonntry.  °He  felt  the  less  hesitation  in  saying 
that  this  was  a  latisfoctory  solution  of  the  question, 
because  the  measure,  though  called  a  Government 
Bill,  and  introduced  with  the  full  sanction  of  the 
Administration,  as  well  ss  mentioned  in  the  Queen's 
speech  at  the  opening  of  the  session,  was  the  result 
of  tiie  united  efforts  of  many  able  and  learned  men, 
including  his  nohle  and  learned  friend  the  Chief 
Justice,  who  was  at  the  head  of  one  of  the  commis- 
sions appointed  to  inquire  into  the  aiibject,  and  who 
had  been  indefati^le  in  his  efforts  to  bring  that 
inquiry  to  a  happy  issue.  Under  these  lircumstancea 
the  public  and  the  other  House  of  Parliament  would 
be  aware  that  the  Bill  hod  not  been  rashly  and  incon- 
siderately adopted ;  but,  on  the  contrarjr,  was  the 
mult  of  the  moat  complete  and  careful  inquiry  by 
which  any  great  measure  of  legal  reform  had  erer 
been  recommended.  The  Bill  had  reoeiTed  greater 
sanction  than  any  measure  which  had  ever  left  their 
lordships'  house,  and,  more  than  any  other  measure, 
was  entiUed  to  the  approbation  of  the  public.  He 
trusted  that  it  would  receive  the  concurrence  of  the 
other  House  also. 

The  Bill  was  then  read  a  third  time  and  passed, 
nemine  cmitradicatte. 

CHARITABLE  TRD8TS. 

The  second  reading  of  the  Charitable  Trusts  Bill 
was  moved  by  the  Lord  Chancellor,  who  ex- 
plained its  provisions.  The  principal  feature  in  the 
measure  is  the  appointment  of  five  commissioners 
(two  of  them  to  oe  paid),  who  should  be  invested 
with  a  general  control  over  all  charities,  to  whom 
the  trustees  of  charities  might  apply  for  advice,  and 
annually  furnish  a  list  of  their  accounts.  On  the 
other  hand,  trustees  were  to  be  indemnified  where  it 
was  shewn  they  had  acted  by  the  advice  of  the  com- 
missioners, and  no  action  for  fraud  or  malversation 
was  to  be  commenced  againat  trustees  without  the 
consent  of  this  newly  oonstituted  body. — After  some 
remarks  from  Loid  BRODoaAMaDd  Lord  Stanlby, 
approving  generally  of  the  objects  of  the  Bill,  though 
they  avoidra  committing  themselVes  to  the  details, 
the  Bill  was  read  a  second  time. 


HOUSE  OF  COMMONS. 

CHIEF  justices'  SALARIES  BILL. 

WeDnesdat,  June  25. — On  the  motion  of  the 
Attobnbt-Geheral  this  Bill  was  read  a  first  time. 

-    PAROCHIAL  ASSESSMEim. 

In  reply  to  li(r.  Wilson  Fatten,-— Sir-  Georoe 
Grbt  (iaid  he  thought,  under  cziatiBgeiTcmBstanaes, 
it  «M  not  possible  to  bring  forwud  a  Bill  with 
regard  to  parochial  assessments  during  the  present 
session, 

MEW  BILLS. 

Mr.  BotrvERlE  moved  for  and  obtained  leave  to 
bring  in  the  four  following  Bills : — 1.  Bill  to  continue 
an  Act  to  amend  the  laws  relatinc  to  loan  societies. 
2.  Bill  to  continue  an  Act  for  anthoriaing  the  appli- 
cation of  highway  rates  to  pnbUe  roads.  3.  Bill  to 
continue  the  exemption  of  inhabitants  from  liability 
to  be  rated  as  such  in  respect  of  stock  in  trade. 
4.  Bill  for  further  oontinung  certain  temporary 
proviaiona  concerning  ecclesiastical  jurisdiction  in 
England. 

The  above  Bills  were  severally  read  a  first  time, 
and  ordered  to  be  read  a  second  time  on  Monday. 


THE  MAGISTRATE, 

AND  PAROCHIAL  AND  lICmCIPAL  LAWTEB. 

3iuininsr{. 
Tbe  effect  of  a  subsequent  statute  upon  the  pro- 
ceedings of  a  corporation  was  considered  in  Reg.  v. 
BUU,  17  Law  T.  162.  A  corporation,  empowered 
by  charter  to  make  bye-laws  for  the  government  of 
the  inhabitants  and  the  management  of  the  property 
of  the  borough,  made  s  bje*law  authorising  the 


imporition  of  •  rate  for  the  maintenance  of  a  sea> 
wijl.  A  subsequent  Act  transferred  tbe  |>ri»|>eilif 
of  the  oorporation  to  trustees,  and  made  void  au 
bye-laws  made  for  its  management.  It  was  hdd 
that  the  trustees  were  not  authorised  to  make  s  rata 
as  before,  the  power  of  the  old  corpoimtkn  to  do 
so  being  dependent  upon  the  bye-law.  which  wi* 
avoided  by  the  new  Act. 

In  Btg.  V.  Tht  Gotenton  (ff  tht  Poor  tf  81. 
May,  Nnemgton,  17  Law  T.  163,  it  WM  hddto 
be  no  ground  for  a  mandamiu  to  a  board  of 
guardians  to  elect  ehnrebwardens  and  owiseui 
under  tbe  powers  of  a  local  Act,  that  certun  voter 
were  improperly  received  at  an  election  which  had 
taken  place. 

It  seems  that  the  justices,  who  are  required  by  a 
local  Act  to  enforce  tbe  orders  of  tbe  commissioiMrs 
appointed  by  that  Act,  and  thereby  empowered  to 
determine  whether  certain  things  are  naianoa  and 
order  their  removal,  are  not  to  sit  in  jndgmeot,  u 
a  Court  of  Appeal,  upon  the  deciaion  of  Oe  eoa- 
missionen,  but  era  bound  to  enforce  the  order  if 
legal.  "  It  is  deafly  for  the  commissioDers,"  sud 
Lord  Campbell,  "  to  determine  ti>e  queation  of 
nuisance  or  no  nuisance,  subject  to  the  appeal  given 
by  the  Act.  But  when  no  appeal  is  broo^t  and 
an  order  of  the  commissioners  is  not  obeyed,  the 
msgistratea  who  are  asked  to  enforce  it  are  not  lo 
sit  as  a  Court  of  Appeal  from  the  judgaieat  of  the 
commissioners."     (iB«;.  v.  MUI$,  17  LawT.  IM.) 

Tbe  law  of  Matter  and  Senaitl  has  yielded  aao- 
ther  case,  to  be  careAilly  noted  in  HerttUAtt  titR- 
tise  on  tiiis  subject.  It  was  there  decided  to  be 
necessary  that  a  wamnt  of  commitment  (ander  ^ 
Geo.  4,  c.  34,  s.  3)  of  a  servant  for  kaviaig  Ui 
employ  without  lawful  excuse  most  shew  either 
that  the  contract  was  in  writing,  or  that  tiie  aimat 
had,  in  &ct,  entered  upon  the  service.  Waotiag 
such  an  allegation,  it  is  bad.  {Ex  forU  Attair 
17  Law  T.  169.) 

The  Court,  in  Reg.  v.  Tlu  Reeordtr  ofUmidkn- 
ter,  17  Law  T.  170,  granted  a  mandammi  to  the 
recorder  of  a  borough,  who  had  refnsnd  to  hear  sn 
appeal  merely  on  the  ground  that  aa  a  copy  oolyr 
and  not  the  original  of  au  order  of  removal  had 
been  filed,  the  Court  had  no  power  to  enter  apon 
the  appeal.    It  suffices,  therefore,  to  file  a  copy. 

Game  esses  are  now  oompaintively  rare.    It  is 
long  since  we  have  had  oceaaioB  to  aotieeaaei    Bat 
Bx  parte  Hyde,  17  Law  T.  170,  ia  ov  last,  is  of 
this  lyitwre.    A  eoHvictum  under  1  &  2  Was.  4, 
e.  32;  s.  3,.  was  held  to  be  iatf ,  beeaoaa  it  dU  not 
adjudicate  to  whom  the  penalty  wa«  to  be  pot,  nd 
also  because  the  jutices  had  not  jaria&tioA  t* 
direct  tbe  defendant  to  be  imprisoned  in  drfoalt  of 
paying  the  penalty  (the  adjudication  of  which  waa 
informal),  consequently,  that  the  eertiorari  waa  not 
taken  away  by  the  45th  s<<Xion'  of  I  &  2  Wbu  4^ 
0.  32,  wbidi  Implies  to  matters  of  form  actdy. 

POWER  OY  CORONERS. 
Oan  any  of  your  readers  refer  me  to  any  lUiiaines 
or  Uw  relating  to  the  duties  of  a  coroner  in  cases 
where  he  sod  hj*' jury  ara  nfosed  adstriasio>  into  a 
house  for  thapusposv  of  .viewing  a  body  or  enaoBDtsn 
any  similar  obstzuction  ?  W.V. 


ExPEtrsEii'op    Ceiminal   P^niiiktMp  fy 

Soo^rLANn.— The  expenses  of  eiimiiial  iiiiiSlcWaMii 
have,  for  the  last  tbice  or  fbur  years,  fbrmeila  fi«- 
quent  subject  of  dlscnssW  at  the  auBpol  meeting  of 
the  xM>mmuMonen  df  supply  of  the  inSprenl  ooooties 
in  Scotisnd.  It  was  insisted,  and  wiffi  jnstioe,  that 
Scotland  should  be  placed  on  the  sanie  (botef  ss 
England,  where  all  the  expenses  connected  with  die 
criminal  prosecutions  have  been  paid  for  i 


past  out  of  the  Consolidated  Fund.  We  an  (lad 
now  to  have  it  in  our  power  to  announce  diat  Ibe 
boon  which  wBs  granted  to  England  by  Sir  Roibcrt 
Peel,  as  some  compensation  to  the  landowaos  for 
the  repeal  of  the  Corn  Laws,  has  been  extended  to 
Sootlaisd— ihe  Lords  of  the  Treasury  having  oam- 
sented  to  deAvy  the  expenses  of  prosecution  in  aoa- 
mary  cases,  as  they  have  hitherto  done  in  cases  that 
were  reported  to  crown  counsel  and  tried  before  a 
jury.  'The  expensea  of  such  summary  prosecatfoar 
used  to  be  paid  in  the  different  counties  or  un  aascaa. 
ment  called  the  rogue  money,  which  sometimes 
formed  a*  pretty  heavy  local  tax.  No  positive  ht- 
structions  nave,  as  yet,  reached  the  Queen's  Re- 
membrancer's Office  on  tbe  subject;  but  what  we 
have  stated  above  may  be  relied  on  as  having  been 
agreed  to  by  the  Lord's  of  the  Treasury.— jiro/r 
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;brb,  by  a  Railway  Act,  the  company  war| 
lired  "  ftt>iii  and  immediately  after  the  | 
ling  (rf  the  railway  between  A,  and  B.  for 
Uc  nee,"  to  purohaie  the  proper^  of  two 
kl  companies,  it  wmi  held  that  neither  could 
for  the  contract  price  until  the  whole  line 
a  A.  to  B.  was  opened  for  public  use,  and 
:  a  partial  injury  to  one  of  the  companies 
ihe  opening  of  part  of  the  line  did  not  give 
ight  of  action  to  that  company.  (7%e 
mtktnt  Canal   Company  v.  Tkie  Ambergate, 

RaOtBtty  Company,  17  Law  T.  164.) 
"he  Lands  Clansea  Consolidation  Act  has 
a  afcain  in  question.  In  Riehardtou  v.  The 
thSa$tem  Railway  Compaity,  17  Law  T. 
,  the  pluntiff  claimed  I.OOOJ.  as  compen- 
3u.  The  company  offered  him  60/.  The 
'  asaessed  the  claim  at  215J.  Was  he  en- 
d  to  the  costs  i    The  Court  held  him  to  be 

"  If  the  defendants,"  said  Jervis,  C.J. 
id  initiated  the  proceedings  and  given 
c«  to  the  plaintiff  in  pursuance  of  section 
it  is  plain  the  plaintiff  would  have  been 
tied  to  the  costs  of  the  proceedings.    .    . 

I  question  now  is,  whether  the  plaintiff, 
in|{  recovered  a  larger  sum  than  that  offered 
defendants,  is  entitled  to  his  coets.  .  . 
w,  looking  to  the  68th  section,  it  appeara  to 

Court  that  the  words  '  in  the  manner 
sin  provided '  in  the  last  clause,  viz.  '  they 

II  iaaue  their  warrant  to  the  sheriff  to  sum- 
D  a  jury  for  settling  the  same  in  the  manner 
ein  provided,'  may  fairly  be  construed  to 
irporate  all  the   previous  provisions  relat- 

to  the  assessment  by  the  jury." 


WINDING-UP. 
avAT  North  of  Enoland  and  <}lasoow 
ION  Railway. — On  Flidajr  a  meeting  was  held 
tn  Master  Blunt,  to  proceed  with  the  list  of  the 
iaional  committee  brooght  in  by  Mr.  Harding, 
official  manager,  for  whom  Mr.  Roxbnrgh  and 
Torr  appeved  as  counsel.  Mr.  Middleton,  of 
ds,  former  solicitor  to  tho  company,  was  ezi^ 
bA  at  cowt^terable  length,  bat  as  Mr.  Westma- 
,  who  appeared  for  several  of  the  provisional 
mittee,  intimated  that  a  petition  was  intended 
e  presented  to  rescind  tlie  order  for  winding  np 
compaav,  the  Master  said  that  pending  thst 
ication  he  would  not  decide  on  the  liability  of 
of  the  gwrties  on  the  list. — Daily  Newt. 
^ORCCB-Taa  CoaN'ExcBANOi. — On  Monday  bis 
loar  Master  Kindeiaiey  appointed  Mr.  nemry 
an,  actuarr,  of  Colemaa-stmet,  to  be  the  official 
•ger  of  this  company's  mlUa.— Daily  Nem. 
vtA  Pdblic  Bath  Coufant. — At  the  meeting 
lis  matter  on  Mondajr,  a  call  was  proposed  by 
Goodc=hap,  the  official  manager,  of  20/.  per 
e,  to  pay  off  liabilities.— iMfy  ffetrt. 
ASTBRW  Counties  and  Sodthend  Railway. 
D  Monday,  before  Sir  Wm.  Home,  Mr.  E.  Noiris, 
jivopoal,  for  whom  Mr.  Giffard  appeared  as 
isel,  waa  csiled  on  to  shew-eaosa  why  he  shoald 
be  placed  on  the  list  as  liable  to  contribote,  in 
,  as  a  member  of  the  provisional  committee,  he 
inally  accepted  100  shares,  and  subsequently 
te  requesting  the  number  might  l>e  reduced  to 
>,  It  «M  contended  that,  iussmnch  as  between 
date  of  tiie  original  allotment  and  the  reduction 
n  had  been  an  alteration  in  the  oonstitniion  of 
company,  the  contract  was  not  binding.  The 
Iter  held  otherwise,  and  placed  Mr.  Norris  on  the 
The  next  class  of  cues  taken  was  that  of  those 
I  bad  signed  the  deed.  The  first  was  that  of  Mr. 
J.  Csuston,  the  secretary,  who  had  ugned  for 
shares,  or  1,250/.  The  signature  to  the  deed  in 
Caustoai's  hindwriting  was  admitted  by  Mr.  H. 
ris,  his  solicitor,  but  the  reception  of  the  docn- 
it  in  evidence  was  objected  to  on  the  ground  that 
as  a  mere  piece  of  parchment  without  the  legal 
ulities  and  destitute  of  stamps.  Mr.  Daniel,  for 
official  maoager,  said  the  deed  should  be  stamped 
the  next  meeting,  so  as  to  proceed  with  tbe  cases 
:ho9e  directors  and  others  who  bad  signed  it. — 

VOLVBRHAMPTOK,     ChISTER,      AND     BiRKEN- 

ID  Railway. — On  Monday,  Master  Brougham, 
T  bcarinz  Mr.  Glasse  and  Mr.  Rogers  on  the  case 
Mr.  William  Cooper,  jun.  of  Henley-in-Ardeo, 
tUottee  of  twenty  shares  of  20/.  each  in  this  com- 
ly,  who  agreed  in  writing  to  tdce  tbe  shares  and 
'  the  deposit  of  two  gumess  thereon,  but  who, 
panic  supervening,  did  not,  directed  Mr.  Norris, 
official  manager,  as  tbe  decision  will  affect  1,400 


allottees  in  the  company,  to  csrry  the  ease  forward 
on  appeal,  so  that  the  question,  whicb  has  a  beuing 
on  a  great  many  other  companies,  may  be  determined 
by  the  House  of  Lords. — Daily  Newi. 

Compressed  Air  Enoine  Company. — Tuesday 
a  meeting  took  place  before  Sir  William  Home,  for 
the  purpose  of  obtaining  the  Master's  approval  of  a 
dividend  of  4s.  9d.  in  the  pound,  which  it  was  pro- 
posed to  make  to  the  shareholders  of  this  company. 
Mr.  Henry  Davies  attended  as  solidter  for  the  offi- 
cial manager,  and  stated  that  the  prooeedings  had 
now  been  so  far  concluded  that  they  were  enabled  to 
declare  the  above  dividend,  and  he  had  much  plea- 
sure in  stating  that  it  was  owing  to  the  exertions  of 
the  official  manager  that  the  proceedings  had  not 
been  productive  of  expensive  litigation.  The  Master 
approved  of  the  dividend  which  was  proposed,  and 
alter  directing  a  proper  schedule  of  the  shareholders 
entitled  to  be  prepared  for  his  signature  and  formal 
approval,  stated  it  was  a  proceeding  which  he 
thought  the  parties  were  entitled  to  boast  of,  by 
reason  of  the  speedy  and  successful  manner  in  which 
they  had  brtraght  it  to  a  termination,  and  he 
took  this  to  be  an  exception  to  the  ordinary  cases  of 
proceeding  under  the  Winding-up  Act. 

NORTBERN  AND  SoOTHERN  CoNNECTINO  RAIL- 
WAY.— On  Thursday,  at  a  meeting  before  Master 
Humphry,  the  list  of  the  provisional  committee 
brought  in  by  Mr.  Gooddiap,  the  offida]  manager, 
was  proceeded  with.  The  names  of  Mr.  Samuel 
Adams,  of  Wsre.  and  Mr.  John  Perrinr,  Strand,  on 
their  being  examined,  weie  placed  on  the  list  in  the 
character  of  provisional  committeemen  who  had 
signed  the  de^  for  200  shares  each,  and  paid  the 
deposit.  Mr.  John  Castendick,  of  Lewisham,  was 
also  placed  on  in  a  like  capacity.  Mr.  John  Booth, 
of  Maodesfield,  in  die  course  of  a  long  examination 
by  Mr.  Glasse,  for  the  official  manager,  denied  that 
the  signature  to  all  the  accepting  shares  was  in  his 
handwriting.  An  affidavit  to  this  effect  was  also 
producid,  signed  by  Mr.  Booth,  and  the  signature 
to  which  boie  such  a  similarity  to  the  signature  ap- 
pended to  the  letter,  that  the  Master  a^onmed  his 
decision.  The  sssignees  of  Messrs.  J.  Graham  and 
of  D.  T.  Johnson,  two  of  the  members  of  the 
managing  Committee  were  placed  on  the  list  for  100 
shares  each. — Daily  Newt. 

LrvBRpooL  Marine  Assurance  Company. — 
On  Thursday  a  meeting  was  held  before  Sir  George 
Rose,  to  proceed  with  the  list  of  shareholders, 
brought  in  by  Mr.  Hatton,  the  official  manager,  for 
whom  Mr.  Field,  of  the  firm  of  Sharpe,  Jackson, 
and  Co.  appeared.  The  company  appears  to  have 
been  originated  in  1832,  for  effecting  assurances  on 
marine  policies,  and  carried  on  an  extensive  busi- 
ness, but  during  the  last  two  or  tbiee  yean  of  its 
existence  sustained  considerable  losses,  in  conse- 
quence of  which  cells,  wbidi  were  only  putially 
responded  to,  had  to  be  made  on  the  proprietors, 
thcoeby  involvingthe  concern  in  liabilities  alleged  to 
amonnt  to  20,000/. ;  the  principal  object  of  the 
winding  up  of  tbe  com^ny  beinjj  to  make  those 
shareboMors  contribute  in  nqnidabon  of  the  debts 
who  did  not  origioally  do  so.  On  Thorsday,  about 
seventy  of  those  who  had  signed  the  deed  were 
placed  on  the  list  as  liable,  and  it  is  proposed  to 
make  a  call  of  5/.  per  share,  wbieb,  together  with  the 
payment  of  the  sums  in  de&ult,  will,  it  is  estimated, 
disdiarge  the  liabilities. — Daily  New*. 


PETITIONS,  ORDERS,  MBEnNQS,  AP- 
POINTMENTS, CALLS,  &c. 

[Anneoiiced,  famed,  and  made,  dnring  the  past  week.] 
SlomctHer,  Ahtrfiiwith,  (ImI  CSnrfra/  Waitt  Sailtm  Cam- 

pmtif. — To  settle    list  of  ooatributoriea   on   Jmy   12. 

— ^Tmney. 
WwnuUr  Cm  Sxdiange    Cbapajy.  —  Appointment  of 

Henry  Adron,  of  10,   Coleman -street,   to  be  offieial 

maoager.— Klndenley.    (Jnne  18.) 
HM  Pttblie  Batk  Onafwity.— Call  of  HI.  par  share  to  be 

made  on  28th  June.    (The  oontribatorica  who  hare  paid 

more  than  10/.  per  ihu«  will  hare  credit  given  for  snob 

payment*  against  the  call  now  proposed.) — Home. 


REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 

Thk  Truitee  Ad  is  working  well.  In  Re 
EllioWt  Estate,  17  Law  T.  162,  where  one  of 
three  triistees  had  become  bankmpt  and  gone 
away  out  of  the  jurisdiction  of  the  Court,  an 
order  was  made,  under  the  10th  section,  vest- 
ing tbe  estate  in  the  two  continuing  trustees. 

In  Re  CoUins's  Charity,  17  Law  T.  l6l, 
charity  lands  had  been  purchased  by  a  railway 
company  under  its  compulsory  powers.  The 
Court  directed  the  purchase-money  to  he  in- 
vested and  the  dividends  paid  to  any  two  of 
the  trustees  for  the  time  being,  their  names  to 
be  verified  by  affidavit. 


WILLS. 

TO  THE  EDITOR  OF  THE  LAW  TIMB». 

Sra, — I  quite  agree  with  your  correspondent  "L." 
on  the  sofficiency  of  the  execution  of  an  alteratioa 
in  a  will  if  made  by  the  initials  of  the  testator  and 
witnesses.  But  I  go  further  than  he  does,  for  I  read 
the  21st  section  of  the  Wills  Aet  as  enacting  that 
any  alterations,  &c  in  a  will  made  after  its  execu- 
tion, are  to  be  executed  exactly  in  the  same  manner 
as  is  required  for  execution  of  the  will  (except  aa  to 
the  place  for  signature).  Now  the  word  "  will,"  by 
the  interpretation  clanse,  is  extended  to  a  codicil  r 
and,  as  different  persons  may  be  witnesses  to  a- 
codicil  from  those  who  attested  the  execution  of  the. 
will,  so  I  think  it  was  the  intention  of  the  Act,  that 
different  persons  might  be  witnesses  to  an  alteration 
in  a  will  from  those  who  attested  the  ori^nal  execu- 
tion of  it.  Else,  after  the  death  of  eitiier  of  the 
witnesses,  no  alteration  could  be  made  in  the  will  V 
desired  by  testator.  The  Court  of  Probate  would 
require  the  signature,  if  made  by  initial,  or  withont 
a  proper  form  of  attestation,  to  be  verified  by  affi- 
davit, in  the  same  way  as  it  requires  the  signatniea 
of  witnesses  to  a  will  to  he  verified  when  there  is  any 
defect  in  tbe  attestation. 

The  presumption  is,  that  waotieed  alterations  in 
wills  are  made  iffter  execution.  See  Cooper  v. 
Bockelt,  referred  to  in  8  Law  T.  174. 

I  am.  Sir,  yours,  &c.  G.  F- 


WILLS. 


TO  THE  EDITOR  OF  THE  LAW  TIMEa. 

Sir, — The  replies  to  the  queries  of  your  coi-^ 
respondent  "  O.  relative  to  the  effect  upon  altera- 
tions in  a  will,  have  evoked  three  fresh  correspond- 
ents. I  am  unwilling,  for  obvious  reasons,  to  be" 
led  into  a  correspondence  that  is  assuming  the  shape 
of  legal  opinion  versus  legal  opinion,  but  since  one  ' 
of  these  fresh  correspondents,  "  L."  gives  it  as  lua  ' 
decided  opinion  that  I  have  erred  in  the  opinioo 
guardedly  expressed  by  me  (there  being  n»  de- 
cision within  my  knowledge  on  the  point), 
"  That  the  initials  of  the  testator,  and  those 
of  tbe  attesting  witnesses,  are  not  sufficient 
strictly  per  te,  their  mmea  having  been  previondy 
written  at  length  at  the  end  of  tbe  will,  to  render 
operative  alterations  made  after  the  execution  of  tbe 
vnU," — I  am  compelled  to  address  you  again :  the  - 
words  of  the  Wills  Act  are,—"  But  the  will  shaU  be 
deemed  to  be  duly  executed,  if  the  signature  of  thr 
testator  and  the  subscription  of  tbe  witneasee  be 
made  in  the  margin,"  &c.  No  doubt  a  tea- 
tator  may  sign'  by  a  mark,  as  may  also  the  attest- 
ing witnesses,  and  if  tliev  have  so  signed  and  sub- 
scribed, as  is  required  by  tbe  9th  section,  tbdr 
marks,  or  it  might  be  initials,  repeated,  would  be  a* 
operative  as  their  names ;  but  m  the  case  in  ques- 
tion, the  will  is  presumed  to  have  been  signed  by  the  - 
testator,  and  subscribed  by  the  witnesses  in  their 
respective  names,  tbe  Christian  name  probably  aa 
initial,  but  the  surname  in  foil,  in  which  event  tte 
mere  use  of  initinh  for  tiic  words  whii-h  compose 
each  name,  is  out  a  signing  by  the  one,  or  a  sub- 
scription by  the  others.  The  words  of  the  Act  are,  . 
" /Ae  signature,"  and  " //le  subscription,"  and  both^ 
are  to  be  repeated  as  previousty  made.  Such  I  con-  - 
ceive  to  be  the  cimsfruction  of  the  clause  referred  to. 
It  has  been  bdil  by  the  .Tutlirinl  Committee  of  the 
Privy  Oonndl,  that  wliere  alterations  appear  in  a 
will,  the  legal  presumption  is,  that  they  were  saade 
after  execution.  See  Cooper  J.  JBbeketi,  4  Mooie'fr 
Privy  Coun.  Ca.  419;  altoXarUwv.  Z^wKas,  3, 
Bos.  &  Pul.  16.  This  replies  to  the  observation  of 
"  A."  I  would  leftr"  D.  M."  to  the  cases  of  ease- 
men/  V,  A//on,  5  Moore's  P;iVy  Coun.  Cas.  U0-. 
and  Moore  v.  King.  3  Curt.  Ecd.  Rep.  243. 

I  am.  Sir,  yours,  &c.  A.  W> 


COUNTY  COURTS-. 

Sunn/RS. 
A  aoESTioN  under  the-alanse  which  excepts  fro■^ 
the  jurisdiction  of  Che  County  Courts  cases  in  which 
title  is  in  dispute,  was  rahwd  in  Banit  v.  fiei/teoi, 
17  Law  T.  17Q.  Tbe  defendant  held  the  premisaa 
under  a  written  sgreemeat  with  the  owner  for  the 
purchase  of  them,  83.  to  be  paid  weekly  until  the 
purchase  was  completed,  but  to  go  in  liquidation  of 
the  purchase-money.  The  defendant  contihQing' 
the  posessioo  and  not  folfilKng  his  sgreement,  thc' 
plaintiff  songbt  to  recover  possession  of  the  tene- 
ment under  the  122nd  clause  of  the  County  Conrta 
Act.  But  it  was  held  by  Wightmak,  J.,  ia  die 
Bail  Court,  not  to  be  a  case  as  between  landlofd 
and  tenant,  but  a  question  in  which  title  was  in 
dispute,  and  therefore  not  within  the  jurisdiction  of 
the  County  Court. 

There  are  two  or  three  cases  in  insolvency  which 
the  practitioner  should  take  note  of.  In  Lambert 
V.  Smith,  17  Law  T.  167,  it  was  decided  that  if  an 
insolvent  knows  the  name  of  tbe  payee  or  holder  of 
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a  negotiable  iiutmment  at  the  time  of  hi*  (ioiol- 
vant'i)  acceptance,  he  is  bound  4o  inwrt  it  in  hie 
■ehediUe,  althongb  filed  wme  time  lubieqnentlr. 
If  be  iboaU  not  do  lo,  he  will  not  be  diacha^ed,  by 
the  Inaolvent  Act,  ao  &r  a*  icspecU  rach  pajce  or 
holder.  Particular  attention  ifaould  be  girea  to 
Hat,  which  is  Tcrjr  important  in  practice.  In  He 
Uplon,  17  Law  T.  171,  the  Court  ordered  an 
airigsee  to  make  good  a  deileiencr  whidi  had  been 
caused  in  an  insolrent't  estate  by  his  (the  assignee's) 
mismanagement  and  misconduct. 

The  County  Courts  Extension  Bill  m  the  Com- 
mons has  made  no  farther  progress.  It  is  not  yet 
determined,  we  beiiere,  whether  those  before  the 
Lords  shall  be  proceeded  with  this  session,  but  we 
trust  that  the  Equity  Jurisdiction  Bill,  at  least,  will 
be  TigDTOualy  m^,  for  that  is  a  matter  of  gres t 
moneat  to  the  pabKe  as  well  as  to  the  Profession. 


THE  LAWYER. 

Common  LAW.~In  BUUhi^t  r.  Okamttrltynt, 
17  Law  T.  164,  the  point  was  raised  whether  an 
li»«e  may  be  distributed  for  taxation  of  costs, 
although  it  could  not  be  so  with  respect  to  the  Ter. 
diet,  *.  e.  when  the  plaintiff  is  entitled  to  the  verdict 
ma  an  entire  issue.  "  I  am  of  opinion,"  said  Lord 
Campbell,  C.J.  "  that  it  could  not  conreniently 
be  done."  "  I  think,"  said  Coleudoe,  J.  "  it 
would  bea  safe  rule  to  limit  the  practice  to  cases  in 
which  divisible  issues  are  presented  oa  the  record." 
Hblm^  J.  however,  declared  hb  dissent  from  this 
coodoiioa  of  tha  aqoiity,  with  stroiw  reasons 
for  it. 

In  Knapfi  v.  Knaygt,  17  Law  T.  170,  a  rejoinder 
condnded  to  the  country,  but  the  nmtiter  was  not 
added;  the  defendant  was  not  allowed  to  move 
ftf  jadgmmt  as  in  case  of  a  nonsuit,  on  the  ground 
that  no  issue  was  joined  ;  and  it  was  also  held,  that 
the  "  &c."  with  which  the  rejoindn  <!<nvf\vMi  did 
not  include  the  limililer. 

A  oaae  of  oonsiderabia  interest  in  the  Law  qf 
LiM,  is  HtUkam  v.  Biaebeood,  17  Law  T.  166. 
It  tans  upon  maay  &cts,  too  numerous  to  be  de- 
tailed here,  end  the  question  was  whether  they  con- 
atitnted  a  complete  justification.  They  were  held 
not  to  do  so.  Mactlb,  J.  thus  clearly,  stated  the 
law  tS  jmificalion.      "The  defendant,  to  make 

r)d  a  plea  of  justification,  must  justify  every  thing 
the  libel  injurious  to  the  plaintiff.  If  be  charges 
aereral  crimes,  they  most  all  he  justified ;  if  he 
charges  that  a  crime  was  committed  in  a  particular 
nauMr,  he  mast  justify  that  it  was  oommitted  in 
that  particnlar  manner;  i  fortiori,  if  he  charged 
the  committing  of  the  crime  with  circnmstanccs  of 
aggravation,  he  must  justify  those  aggravating 
Oiroamstanoss." 

A  very  cnrions  question  of  evidence  was  raised 
at  Nisi  Prius,  in  Doe  dem.  Maekeiuie  v.  BaylU, 
17  Law  T.  172.  Is  the  census  paper  admissible  in 
•ridehee?  It  was  held  by  Williams,  J.  to  be 
admissible,  but  with  a  attong -expression  of  opinion 
'tiiat  it  ought  not  to  be  asad  aacs^  ia  a  last  «xtis> 
aaity^  But  it  may  be  put  into  the  hands  of  a 
witness  to  refresh  his  memory. 


allowed  to  keep  his  borse  and  cart  on  di« 
premises,  asing  it  for  his  trade,  and  to  lodge 
his  baskets  there,  and  a  plumber  was  allowed 
to  keep  bis  tools  in  the  coach-house,  it  was 
held_  to  be  evideoce  for  the  jury  of  a  trading 
within  the  covenant.  (Doe  dem.  Mackentie  v. 
Bay  lit,  17  Law  T.  172.) 

In  Cro/7*  V.  Beaie,  17  Law  T.  172,  the  fol- 
lowing was  held  to  be  a  proHmtorj  note,  and 
not  to  require  the  agreement  stamp.  "The 
note  of  hand  given  by  the  undersigned  A.  and 
B.  to  the  undersigned  C.  this  day  is  intended 
aa  an  additional  further  aecuritr  to  that 
amonnt  of  the  snaa  of  1,0001.  doe  to  the 
said  C.  from  the  said  A.  on  mortgage." 


THE    MERCANTILE   LAWYER. 

^umoiiirB. 
A.  MORTOAGXO  his  shares  in  a  vessel  to  B. 
by  bill  of  sale,  an  indorsenieitt  on  which  con- 
tuned  the  proviso  for  redemption.  B.  regis- 
tered the  bill  of  sale,  but  oaiitttd  to.notiae  the 
indorsement,  after  wfaieb  be  sold  to  C.  A. 
filed  a  bill  against  B.  and  C.  to  redeem,  but 
the^  contended  that  die  indorsement  not  being 
legistered,  the  aele  was  absolute.  The  Court, 
however,  held  otherwise.  Vioe-Chancellor 
Brvcb  said,  "  he  was  of  opinion  that  the  45tb 
Mctioo  of  the  Act  was  not  intended  to  invali- 
date, and  did  not  invalidate,  such  a  transac- 
tion." ( fVlu^U  V.  PmfiU,  17  Law  T.  I6l.) 
'  Where  m  lessee  had  ooMnaated  not "  to  use, 
or  suffer  to  be  used,  the  premises  for  thebvsi- 
DMI  of  a  schoolmaster  or  schoolmistress,  or 
for  any  other  trade.or  business,"  it  was  held 
that  an  eetablishiieiitof  Roman  Catholics  con- 
aisting  of  a  lady  superioress,  sisters,  boarders, 
&c.  snpported  by  donations  and  the  private 
propeii^y  of  the  ladies,  was  not  a  breach  of  the 
covenant.     Bui  vthere  a  greengrocer  waa 


PROMOTIONS,  APPOINTMENTS, 

ETC. 

CClerks  of  the  Fsaca  ft>r  Conntlai,  CMiss,  sad  BoRMKhs 
win  obliM  by  regnlarlr  fonrardiag  the  names  aod  ad- 
dre«e«  of  all  new  Hsgutrmtei  who  maj  qualify.] 

Tha  Queeo  has  been  pleased  to  grant  the  place  of 
one  of  the  Lords  of  Session  in  Scotland  to  John 
Cowan,  Esq.,  her  Majesty's  Solicitor-General  for 
Scotland,  in  the  room  of  Thomas  Iilaitlsnd,  Esq., 
deceased.  ^ ' 

The  Queen  has  also  been  pleased  to  nomraate  and 
appoint  the  said  John  Cowan  to  be  one  of  the  Lords 
of  Jnstidary  in  Scotland,  in  the  room  of  the  said 
Thomas  Haitland,  deceased. 

The  Lord  Chancellor  has  appointed  Robert  Coster 
Dryland,  of  Speenhsmlaad,  in  the  county  of  Berk- 
shire, geot.  to  be  a  Master  ExtraerdinMT  in  tha 
High  Court  of  Chancery. 

Mr.  Henry  Sedgewick  Wylde,  bairister-st-Uw, 
has  been  appointed  one  of  the  Registrars  to  the  Court 
of  Bankruptcy,  in  the  room  of  Mr.  Charin  Water- 
field,  resigTied. — Olobe. 

The  Lithpool  Stipkndiast  Maoistbatb. — 
The  Mayor  of  Liverpool  received  a  commonicstioB 
firom  Sir  George  Grey  on  Saturday,  stating  that  the 
recommendation  of  the  town  council  had  been 
acceded  to,  and  that  J.  S.  Maasfield,  esq.  had  been 
duly  appointed  stipendiary  magistrate  for  liveipool, 
and  would  enter  upon  his  duties  forUiwith. 

Mr.  Herbert  Poulton  Voules,  one  of  the  directors 
of  convict  prisons,  is  appointed  inspector  of  prisons 
for  the  Dorthem  and  eastern  district  in  the  room  of 
Mr.  Frederick  Hill,  who  has  been  appointed  assistant 
secretary  to  the  Post-oGBce.  Captun  Irvine  Smith 
Whitty,  governor  of  the  convict  prison  at  Portland, 
has  been  appointed  to  succeed  Mr.  Voules  in  the 
office  of  director  of  conrict  prisons.  Mr.  William 
Carman  is  appointed  Clerk  of  the  Pleas  for  the 
Supreme  Court  of  New  Brunswick.  M.  de  Nieu- 
werkerk  is  appointed  assistant  receiver-general  of 
Berbioe,  British  Guiana. — Obterver. 

Commission  sionbd  bttuk  Lobo-Lieuten  ant. 
— County  or  Cardigan.— John  Booltbee,  Esq., 
to  be  Deputy-Lieutenant. 

We  are  enabled  to  state  that  Mr.  Deas  has  been 
appointed  her  Majesty's  Solicitor-General  for  Scot- 
land, in  the  room  of  Mr.  John  Cowan,  who  has 
been  gazetted,  as  a  Lord  of  Session,  in  the 
vacancy  caused  by  the  death  of  Lord  Dundiennan. 


'^^  •• *{'t?s&£^sffi::f^'-- 


[jLppealt 


Satorday 

Xondaj .28  ( 

Tnesday 291 

WedneMlay 3o) 

Thortdar  ^1— MhSeaL    Appeal  XotiosB 

Friday  .Aog.  I— Petitioa  imf 

VJB.  Bosh  dajs  « tim  Lovdihip  wM  m  the  Hoaw 

of  Lofde  erreptod. 

The  Comt  will  sit  at  Ten  o'dock  each  dq-. 


.  C  Short  Oeneee.  Hhiwt  H  mi,  Beahw* 
'l    Petitiana.eadCbi^ 


COURTJPAPERS. 

CHANCERY  SITTINGS, 
Sittiags  after  Trinity  Term,  1861. 
I«rd  OlHUMeUor'a  Ooort, 


V1e«-OIiaiM«Ilar 


Tuesday  ...JwieM—l>t8aaL    Mction  amd  (Mma 

Wedne«iay  •...j6{^°^f^JJ;^°"'^'»'™'*«»l>«^ 

nondaj  je— Cansea  aad  Oaiaa 

Fridly   -w("Sfj.v°n!!!^  Eioeplioai,  ai 

'  \     Further  Direetioaa 

Betnrdey  JB— Pe4itioiH  sad  CU^ 

w«i««d., »{""?2S:r.5aS^''*»* 

Thnrsdajr  3— 2iid  Seal.    Hotioas  sad  Chmi 

rnoay    ..„ 4^     Further  Dnetnis 

Satniday  6— PetiUaos  and  Caam 

Monday 71^ 

Toeeday. 8/ . 

Wednesd^ s( 

Thnisday 10— Caaeee  ud'OaiMs 

Friday  ... 

Batmday  12— Frtitioni  and  ( 

T^y.:.z:::::i*}^"»"_"*  *^**f" 

Wednewlay  . 

Thondsy  17— 3rd  SeaL    Hatioaa,  tut. 

Friday   ...  Vii^^' ^""^^^'^  Kaeptiaei,  lad 

'    "i     Farther  Direetioai 

Satnrdi^  I»— Petitiou  aad  Oaiaes 

?^^::::::;:::::"}c— -^o^ 

Wedneeday »  {  ^"^raSZHlS'Sa*. 

Thnnday  24— Causes  sad  Oaias 

Friday    . 

Satnrday   26— Fetitiou  and  Cansa 

SSdl^:::::::::::^}*^-— ^cuin- 

Wednesday  ...-^  {  ^fttSSTiS'SSr*' ""^^ 

Thonda^  .„ .31— Mh  SeaL    kotioa* 

Friday  Jlng.  1— PatfliOBa  sad  CboM 

Saturday  2— Baakn^  Psti&ai  aad  CUns 

Jtooday *\f. 

TuewJay S/''*"^' 

WedsMdiy S— Short  Oaneea,  Short  daint,  Hid  do. 

Yn^Kf  ^  g  I  Further  Directioitt  lad  Ficc^kae. 

K.B.  Cannpawd  Petitions,  not  ezaeediag  tca,t«beia 
the  paper  ereiy  day. 


,./ Short  Caaies,  Short  Claiatf,BaBtasnt 
""I     PetHiona,  aad  CWrna 


„/Pleaa,  Deiumieit,  ExsepliDes,  lad 
^\     Farth<*  DinotaoM 


Vkie«GlisuieeIIer  Xiera 
Conrt. 


AT  tnrooLB's  mr. 
Jose  24— let  Seal.    Appeal  Hotians 


Tuesday 

Wedne«iay  ?«}App«i, 


r  Petition  day. 

tie  and  Caoae  Petiiiaaa 


(Uhopposed  first)  Lona- 


Appeal  Hotbas 
.  rPetiliDB  day.     Oneppoaed 
*1    and  Cause  PelitioBS 


Thuniday  2« 

Friday  27  { 

Saturday  ^S^ 

Monday SOf 

Tuesday July  1  ( 

Wednesday 2^ 

Thursday  3— fad  Sea], 

Friday   ... 

Saturday  6 

Monday 7  i 

Tneeday 8  )  Appeals 

Wednesday  B 

Thursday 10  \ 

v^j  II /Petition day.  VnoppoeedldiaatioaDd 

"•^   "I    Cause  Patitioos    ^^ 

Saturday  12~t 

Monday 14f  . . 

Tneaday 16f*P'«" 

Wedne«lay  is) 

Thonday  17— 8rd  Seal   Appeal  Mations 

YrkStk  jgf  PetitJondajFj^Cnopposedliunaticaud 

Saturdayi  19 

Mondi* 21 

Xhoiaday .M 


Canae  PaUtiaas 


Tneeday  ...June  24... 1st  SeaL    Motiona 

Friday    .27— Petition  day.    Cause  PibUUum 

"--rf^ ^{"KS.^kJSSJ''"''*^  "* 

Monday 80 — Caoaeaand  Cfaui^ 

Tuesday July  1— Short  Canao,  Short  Oaiaia,  adds. 

Wednesday 2— Causes  and  Uaima 

Thuisdi^  .'3— 2aa8eal.    Motions 

Friday   4~Peti8Dnday.    Caass  Petiiiaaa 

«--^^ ^{'I&.^rsss;."™'^"* 

Monday 7— Cauaaa  and  Claina 

Tneaday S-Short  Cauaea,  Short  CSaiM,  aaddo. 

St^^.::::::iS}o-— *o^ 

Friday  11— PataJondy,    Caoae  j 

8--«^y "{^fSSs;s_ 

Monday.... 14— Causes  and  Qaima 

Tuesday 15— Short  Cause*,  a»rt  CIns,  sad  do. 

Wednesday  HT    rMwnii  siiil  fllaliii 

Thnsaday 17— Ml  Sed.    Motioia 

Friday  18— Petitiaa  day.    Caoas  Petilioaa 

a,i~,»„  -t^fSUm,  Qemnrrers,  Sneptioas,  mi 

^•*°'*^  "I     Further  DireoSiu^ 

Monday 21— Causee  and  CUau 

Tneedsy 22— Short  Cauaea,  Short  Oaims,  sad  do. 

Friday  J(— Petition  day.    Qans 

Satodav  .         .2e/^2"' J*^?™?-  Kxoe^ioii^  ad 
"""""^  •'"\    Further  Diivctioas 

Mond^ 28— Causes  and  Claims 

Tneeday 29— Short  Caasea,  Short  Oaiaia,  aad  da. 

Wednssdsy SO    Cauaaa  and  Clahna 

Thuraday  ...31— 4tb  SeaL    Motions 

Friday  Aug.  1— Petitions 

Satoiday  2t  Bemainiag  Fetitioaa,  Matliss,  sad 

Monday 4/     Oauiea 

Tneadi7 5— Short  Caaes,  Short  <%>»■  aad  do. 

N.B.  iinappoaed  Fetitioaa,  not«aeeedia|IlBB,  at  tha 
sitting  of  the  Court  daily,  acsept  ssatdaya. 
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•  Oonrt. 

HoUona,  Oannt,  &  .CUn 


PI«M,D«ingTT«t»,Ki«!«ptioiii,  Cmum, 
udCUima 


TnMd«]r  ...Jane  M— Iil  8m1. 

WcdnMday 1»\ 

Tbundnr M 

TtidaT  17 

Saturdn  18 

lIoiid»j SO 

TimmIsj Joij  t 

'WednMds7  t 

Thnndsr  9— ted  SnL    Uotioia  and  ditto 

iiw.4.>  ./Unonxned  Fe<itioii%  Short  CaaMt, 

'^^   "t     Short  Ckimi.asdCUinu 

Sstordsy  6' 


Moaifj 

TDead»7 

Wedncidsjr  . 
Thmdv  .... 


._.  7 


..  « 


FlMs.Deanirren,Bic«ptionB,  Omms, 
sua  ^^^*Tnt 


It/nMI, 

-....M(    ud 

V W 


UnoppoMd  FstitioDi,  Short  Cmum, 
Shan  CUimi,  ud  CUiin* 


Friday 

Sttoidaj 

Monday. 

ToMday. 

Wednaad^ 

Thund^ 17-«rd8ML   Hotiou  lad  dUto 


i,]>«miirren,Ezoeptioi)S,  Canaw, 
'Clainu 


Vm-ii..  ,£  rUnoppoaed  Petitioiia,  Short  Camel, 

"■"T  18 1.    shaftClaiina, and CWmi 

Batnrday  Ifl 

!|J°°4*i Sl  Plea»,D«murr«n,Exoeptiona,Caii«<», 

Thonday  24j 

nvi J..  ,.  /  ITaoepoaad  Fetitioni,  Short  Caiuea, 

"""y  *\     Sba  Claima,  and  Claiina 

Batmrday  26'^ 

Monday 28  I  Pl«a«,I}eTiiarr«n,Ex»eptioni,0«iisaa, 

Taaaday a)  f    andClainu 

Wedneaday 30j 

Thmaday 31— 4t1iS«al.    Metknu  and  ditto 

Ftiday JUtg.  1— PatiUoo* 

Saturday  2\ 

Monday 4 

Tnaaday 6 1  Scnaininf  FstHiana,  Pleaa,  Danrar- 

Wednraday t(     ren,  Ezcaptions,  Oanaai,  &  Claim*. 

Thniaday  7 

Friday   SJ 

K.B.  Brary  Friday  (aftar  TTnoppoaed  P«titians,  Short 

Caaaaa,  and  Sboii  Clainia),  25  Claima. 

Nonoa.— Ika  Coorta  will  ria«  for  tha  Tacatioo  oa  Friday, 

thaSthof  Aii(nat. 


LEQAL    INTELLIGENCE. 

iNTaMTiam.  worn,  Iiawtbm'  v»t.—ytt  hne 
been  asked  to  pan  jadfmsntODk  batch  of  nurentioni 
suitable  for  lawyers]  ana  aoMBicit  tbem  are  the  ready 
reference  files,  and  the  inkl,  of  Messrs.  Blackwood, 
of  London.  The  ready-refereDce  file  is  made  of 
tbxee  sixes,  soitable  seTeially  to  "  agreements,  con- 
^rmtita,  Ac ;"  to  " latters;"  aad  to  "  notes."  Each 
one  is  rather  larger  than  the  folded papera  itb  in- 
tended to  preserve.  It  consists  of  two  piaen  of 
pasteboard,  covered  with  morocco  leather,  on  one 
of  which  are  fixed  elastic  bands.  The  other  has  a 
hinge  at  abont  the  centra.  Between  these  boards 
almost  any  qaantity  of  papam  aiay  be  placed  and 
firmly  held  by  slipping  the  bands  o*er.  Additions 
can  be  easily  made,  and  reference  ii  also  attained 
with  the  utmost  fatJiUty.  In  either  case  it  is  neces- 
sary only  to  pass  off  toe  top  band  (which  then  be- 
comes'■ospaadad  to  the  lawer  board,  and  hanca  is 
always  in  raadinesa  for  leaitiastmeot),  and  thos  re- 
lease the  part  of  the  cover  which  folds  back,  and  ex- 
poaea  in  succession  the  whole  of  the  indorsed  ends  of 
the  papeti  within.  A  moie  ingenious,  cleanly,  or 
effiBctnai  mode  of  pieaerving  papers,  and  in  preciaely 
the  rile  and  form  to  iriiish  lawyan  have  beaa 
Bccuatomed,  we  hava  not  teen.  McMn.  Blaokwood^i 


idciaraof  a  thorongh  blackness;  trat  the  novelty 
attendin  them  ill,  tliat  they  are  sold  in  bottles  having 
lips,  to  facilitate  pouring  'OUt,  and  with  rrgistered 
ringed  cork*,  which  do  not  raqaire  a  screw  to  ex- 
tract them.  The  extensive  use  of  these  bottles  wiU 
live  tha  complexion  of  many  acarpet,  whose  bright- 
ness is  endangered  whenever  a  stationer's  ink-bottla 
has  to  be  operated  upon.  We  are  sure  that  those 
who  purchase  the  files  and  order  Blackwood's  ink, 
will  have  good  cause  to  congratulate  themselves  that 
they  adopted  our  recommendation. 

Lord  BnotrenAit  and  "Coiracrs  or  Rkcon- 
ciLEMENT." — ^A  somewhat  singalar  return  has  jnst 
been  printed  by  order  of  the  House  of  Lords,  on  the 
motion  of  Lord  Brougham,  shewing  for  twenty 
years  tbe  great  advanta^  which  it  is  stated  baa  re- 
snlted  from  tha  cases  treated  by  tbe  Commissioners 
of  the  Courts  of  Reooncilement  ia  Denmark.  It 
will  be  sufficient  to  give  the  resnlt  of  the  laat  year  in 
the  retom— 1846.  In  that  year  24,625  cases  were 
undertaken,  16,068  were  adjusted  or  stopped,  324 
were  postponed,  8,23S  were  referrad  to  the  k» 
oourti,  and  2,781  were  tried. 

Thb  Coukt  or  Chancuv.— On  Tneaday  •  re- 
turn was  printed  b^  order  of  tha  Hoose  of  Lonis, 
shewing  tlie  ooesatioa  of  the  Aatof  hat  Sasrita  to 
regulate  the  Oeart  of  Ckanoery  in  Ireleitd^ 


which  suits  were  allowed  to  be  commenced  by  peti- 
lioa  instead  of  bill,  and  which  retom  was  obtained 
in  reference  to  the  reform  of  the  Court  of  Chancery 
in  England.  It  appears  that  from  August  last,  wbeo 
the  Act  caaae  into  force,  to  the  12th  of  June  inst. 
872  suits  were  commenced  by  petition,  and  in  that 
period  only  33  by  bill.  As  many  as  300  orders  in 
the  nature  of  decrees  were  made  upon  petitions  pre- 
sented and  31  final  orders.  No  case  bad  occurral 
in  which  a  suit  had  been  commenced  by  petitiaa 
and  the  defendant  had  applied  under  the  Act  that 
the  plaintiif  should  proceed  by  bill.  This  return  it 
of  some  value  at  the  present  period,  when  it  is  urfjed- 
that  suits  should  be  commenced  by  petition  instead 
of  by  bill,  and  shews  the  number  of  mattaia  broogfat 
befon  the  Court  of  Chancery  in  a  few  months. 

Business  in  tbe  Common  Law  Courts.— On 
Thursday  some  returns  ordered  by  the  House  of 
Lords  were  printed,  shewing  the  number  of  causie 
tried  in  the  common  law  courts  from  Micbaelmaa 
term,  1844,  to  the  30th  of  May  last.  These  raturoi 
were  ordered  with  tbe  view  of  testing  the  operationt 
of  the  County  Courts  Act.  In  the  Court  of  Queen's 
Bench,  from  the  2nd  of  November,  1844,  to  the 
30th  of  Majr,  1845,  there  were  352  causes  tried  ;  and 
in  the  last  period  given — from  the  2nd  of  Noverabor, 
1850,  to  the  30th  of  May  last,  the  number  was  298, 
In  the  Court  of  Common  Fkas,  from  tbe  2nd  of 
November,  1844,  to  the  30th  of  May,  1845,  the 
number  of  causes  tried  was  181 ;  and  from  the  2nd 
of  November,  1850,  to  the  30th  of  May  last,  the 
number  was  252.  In  the  Court  of  Exchequer  the 
causes  tried  from  the  2nd  of  November,  1844,  to 
tbe  30th  of  Mav,  1845,  numbered  379;  and  from 
the  and  of  November,  1850,  to  the  30th  of  May 
last,  the  number  was  353. 


BIRTHS,   MARRIAGES,   AND   DKATHS. 

BIBTHB. 
Cairrs.— On  tbe  21«t  inst.  at  West  Haley,  Berbhiia,  tha 

wife  of  Henry  \f  UlJam  Crippi,  tm(i.  barriater'at-law,  of  a 

daughter. 
CaowDT.— On  tha  2Iit  inst.  at  Swindon,  Mia.  AUMIS; 

Crowdy,  of  a  daughter. 
OoanoH.— On  the  25th  lost,  at  38,  SlouMater-plaM,  Hyd» 

Eaik-gardana,  tha  wife  of  J.  Oordon,  esq.  Darrislar.«^ 
>w,  of  a  daughter. 
FouooK.— On  tha  23rd  init.  in  Ouildibrd^treet,  Lady 

Pollock,  of  a  son. 
PooLDSx.— Onthe21stiBst.  at  No.  2,  Bloraflald-terraoe^ 

the  wifa  of  Oaorge  Fonlden,  esq.  barrister-at-law,  of  a 

son. 
SiasoHS.— On  tbe  18th  init.  atLonghope,  near  Olouoestar, 

tha  wifa  of  B.  S.  SisionB,  saq.  barrister-at-law,  of  a 

daughter. 
SPBacia.— On  the  23rd  inst.  at  37,  lavamaaa-rDad,  tha 

wife  of  John  Spenoer,  esq.  barriater^rt-law,  of  a  son. 

MARBIAOBS. 

Rlinoir,  Chftrlrs,  esq.  of  Bridge-home.  Twyford,  and  of 
ReaJine,  iolicitor,  lo  Irene  tniilv,  second  dauf^titer  of 
John  fJahworthy,  esq.  of  »,  llowley  pince,  Maida- 
hill,  Weat,  on  the  24lb  inst.  at  St.  James'a,  Westkoume- 
terrace. 

Hakkis,  Jamci},  esq.  stipendiarj  ma^datrate  of  St.  Kitts, 
'West  Indies,  to  Mary  Augusta,  eldest  daughter  of 
Nathaniel  Hart,  esq.  the  Colouial  Treoaarer  of  that 
Islnnd,  on  (he  l»th  inst.  at  the  Chapel  of  the  British 
Embassy  in  Paris. 

SsKD,  Joseph  Singleton,  esq.  of  Alderley,  Cheshire,  to 
Barah  Anne  Co<»pef ,  step-daug:hter  of  Beauroir  Brock, 
esq.  of  LoQgbhorough,  on  the  2lBt  inst.  at  All  Haint'a 
Church,  lx>U|;hburough,  by  the  Be?.  Henry  Fearon, 
B.D.  rector. 

DEATHS. 

DxAOOw,  Hnry  Ann,  widow  of  the  late  John  Beacon,' 
eaq.  Marabiu  of  the  Admiralty,  ou  the  20th  inst.  in 
Stamford-street,  aged  73- 

Dbs  Bakkrs,  Charlutte  Emily,  eldest  daughter  of  the  Uon. 
Judge  Des  Hiirrea,  of  Newfoundland,  on  the  19th  inst.  at 
Bedford-place,  Kensington,  aged  Itl. 

DixuV,  Eibltrs,  yguni^st  daughter  of  the  late  Robert 
Dixon,  esq.  of  Chanceiy-lauo,  barrialcr-at-law,  on  the 
lytU  inst.  at  Boulogne-aur-Mer,  aged  14. 

Pools,  Charles  Evered,  esq.  late  of  the  Ist  Royals,  fourth 
son  of  Robert  Poole,  r-ij  "C  SnuUuim,  Warwiekshire,  on 
the  22Dd  imt.  at  ifae  rrwaletioe  of  hia  lirotlaer.iii-him 
W.  H.  BoDsr,  esq.  Kaailwaitll,  agad  31. 


i.liii'iiri! 


LAW 


PROCeEDtNQS    OP 
SOCIETyES. 

LAW  STUDHNTB' DtEBATIKO  SOCIETY.    ;. 
aoKsTMRs  wKm.  mafaieir, 

rutkday.  Jul,  1. 1851. 

AMNUAI,  MKKTINO. 

President.— Mr.  Chvbcb. 

Members  are  requested  to  attend  punetuaiDy  at  ° 
7  o'clock.  •. 

The  Treaswer  wiU  lay  bafarethe  JfaeHng  a  sfatev  < 
ment  of  the  paysnenta  and  Medift»  oC  the  Sodftty 
duriog  the  past  year,  and  a  list  of  the  anpaid  fyifi%(, 
and  subscriptious. 

The  Committee's   Report  of  the  proceeding*  dP'' 
the  Society  during  the  past  year  will  be  read.     ''   '"  ' 

MoMom,  of  wUok  uuHom  ha«*feeM  gives,  wiU  li«l:i 
brought  forward.  ■■:•.■, 

The  Offiosn  of  tha  Society  for  tha  epwiing,  yeac;. 
will  be  elected. 

XLVI.  Is  U  ad«iiable  te  contiMM)  tiie  piesaBb 
tptmmii  fciWBiimilna  ^ 
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POINTS   REPORTED   DURING  THE  LAST   SEVEN   WEEKS, 


(From  No.  423  to  No.  429,  and  p.  69  to  p.  172,  indntiTe). 


JMlHt- 

wairer  of  tre^aM,  80 
4iUatU— 
tarm  of  in  mggetSm,  93, 1S8 

lAgrtement— 
wlutli,  172 


lutnlitT  of  ownn  of  »  boD  for  damue  br, 
158 
Appoinimtni — 
powar  of,  U8 
Amrtntiee — 

dnminal  of,  81 ;  Mttkment  of,  93 
ArbUratioii— 
•nnl,160 
Atiomn  amd  SoUeiitir — 
ficovea  writ  of  lammoDi,  75 ;  parcbase  of 
cUent'a  propartr,  87;    Barbar"*  c-aao, 
141  i  taxation  of  biU  of  ooiU  of,  140 
Sankrmpiei/ — 

warrant  of  attorney,  when  void  Against, 
90;  construotjon  of  80c.  198,  100;  sea- 
men's wages,  proof  for,  66  ;  of  un  insol- 
vent, 66;  right  to  be^n,  1S3  ;  payment 
to  bankrupt  iromediatolf  before  bank- 
niptCT,  133 ;  proof  for  railway  cnlla, 
133;  lunatic  bankrupt,  134;  arrest  of 
bankrupt,  \3^ ;  discharge  of  bankrupt, 
14H ;  deed  of  arranfferaent  under  see. 
224,  eonstmction  of^  158 ;  right  to  sl<ip 
in  traiuUti,  160 
jBUI  qf  Srrhav(]f — 
pleading;  issuably  on,  95 ;  apreeracnt  be- 
tween drawer  and  acceptor  for  caneel- 
lation,  U7.  8«c  JVvmatarir  JM« 


ItT  of  for  laod  tax,  144 
CalU- 
Mtkm  for,  14a 


liability  of  nOwaj  compaiUea  t>,  125 
drnorai'i 
•nffleieaey  of  affldarit  for,  84 ;  coat*  of, 
106 ;  cofta  of  in  rata  i^peal,106 
CkarUf— 
breach  of  troat,  101 ;  payment  of  diridenda 
to,  161 
Chire/k  Bate— 
Diatraaa  for,  jnztidiotion  of  jnaticea  in,  94 

Tight  of  pleading,  140 
CbaMMMioHers,  Lixal — 

poweraof,  122 
OmJiiiciu  ^  Sale— 

neoreiT  of  dmioait  on,  196 
OntoUHnnon  Aeu — 
ootnpenaation  to  laadownera,  73 ;  ipecial 
damage,  74 ;  oonsequentaal  iajnry, 
oompenaation  for,  86 ;  aaaaaamant  of 
oompeosatioa  b j  jnaticea,  93 ;  coata  of 
eompenaation,  166 


indictment  fbr,  72, 106 
Coniraei— 
•ale  for  net  caah,  77;   unpaid  vendor, 
bankmpto}',  124;  guarantee,  106, 126 ; 
for  article  to  be  of  a  partioolar  deacrip- 
tion,  146;   Iv   wife  of  Innatic,    146; 
•ale  of  Mmipu,  146;   bought  and  iold 
D0tei,148 
Comtribmlarf — 

See  TViiUmgiif 
CbuMjnaoe — 

Tolnntary,  126 
Cbane^toa —  a 

informal  under  Begiatrmtion  of  Beaigns 
Act,  106;  enforcement  after   appeal, 
147;   remoral  of,  lU;  nader  Master 
and  Serranta'  Act,  169;  under  Game 
Act,  170 
OmluU- 
11  included  under  word  "eatata,"  101; 
heriot  and  qnit-rent,  preaumption  a> 
to,  121 ;    eridenoe  of  entriea  in  atew- 
•id'B  book,  132 
OwwvM— 

of  foreign  author,  110 
Cofsriglit  Iff  VetigM— 
tat  atraw  hata,  83 ;  reyiatntion  of,  104 
inform 
Coroiur — 


informal  conviction,  106 


regiati 
1,106 


allegation  of  manaltoghter  in  inqniaition, 
91 

CorporeUion — 
bje-law,  162;  void  aUotion,  163 

Ooun/if  OourU— 
ooata  under  tee.  11  of  3iteniionAct,  9.'>; 
writ  of  trial  direct od  to  judge,  97; 
form  of  affidavit  in  suc;;estion,  9d, 
128,  143;  excess  of  jnri'sdictjin,  127; 
arbitrator  appointed  by,  cannot  ad- 
minister an  oath,  136;  jurisdiction 
where  title  is  alleged,  141 ;  prohibition, 
146,170;  augseation,  ISSj  when  title 
in  qaeation,  170 

Cbafa- 
of  maadamna  to  Seasioha,  83;  under 
County  Courts  Act  on  demurrer,  96 ; 
taxatiua  of,  where  several  detendantji, 
99  ;  in  charity  Suit,  101 ;  of  cfr^ionlri, 
1()6;  affidavit  of  increase,  106;  of 
oerf  jorort  in  rating  appeal,  106 ;  on 
misjoinder  of  parties  to  suit,  119 ;  agree- 
ment to  pay,  143;  taxation  of,  149; 
of  removal  of  order  of  Seaaiosa,  162; 


on  diitribotable  iaane,  164 ;  under  Landa 
Clanaea  Aot,  166 
CoiMiiaat — 
not  to  carry  on  trade,  117 ;  oonatmction 
of  in  leaae,  166 
Ctntnant — 

legality  of,  107 ;  eonatmotion  of,  172 
CniUor'$S»il— 

who  may  aue,  119 
CrimUal  Xote— 
indictment  fbr  a  conapiraoy,  72,  106;  al- 
legation of  manalanghter  in  ooroner'a 
inqtneitiott,  91 ;   removal  by  etrliorari, 
106;  larceny  baOment,  136 ;  atatin)^  pro- 
MCUtor'a  name,  135 ;  using  depoaitiona 
in  croea-examination,  135 ;  averment  of 
materiality  in  peijury,  136;    penary 
before  Connty  Court  arbitrator,  136; 
whatiaacounting-hottae,  136;  deposi- 
tion of  witneaa  anaent  fhim  illneaa,  136 ; 
evidence  of  guilty  knowledge  of  re- 
ceiving,   136;    night     poaching,     de- 
acription  of  loau  in  gm,  136;  depoai- 
tion  of  abaent  witneaa,  ISI 
Z>aau^«,  Jfeoaam  iff— 
defect  diaoovered  after  delivery  of  goods, 
124 ;  for  injury  by  a  bull  in  the  public 
way,  158 
Vtbtorand  Oniitot^- 

aaaignment  for  benefit  of  creditors,  165 
Dted— 
erasure  in,  effect  of,  74^  mianomer  in, 
78;  immoral  conaideration,  149 
Vtvite — 

meaning  of  word  "eatate"  in,  81 
Diteoven/ — 

of  immoral  conaideration  for  deed,  140 
D'itir*u — 
of  ihrm  prodnce  to  be  oonanmed  on  pre- 
miaea,  80;  of  machinery,  96 
Sattmnt— 
effect  of  interruption  of  ei^oyment  qX  for 
leea  than  a  year,  164 
Squitailt  Xor^age— 

what  ia,  70 
EitaU— 

meaning  of  term  in  will,  81 
Svidenet— 
of  intereated  party  under  Lord  DemnMi'a 
Act,  97  ;    verbal   acknowledgment  of 
payment  of  principal  or  intereat  anffi- 
cient  to  take  caae  out  at  atat.   108; 
aearch  neceaaary  for  loat  deed,  126 ;  of 
parcela   by  entry  in  ateward'a  book, 
132 ;  parol  evidence  of  sale  admitteu 
through  bought  and  aold  notea,  148; 
depontion   of    abaent  witneaa,   162  ; 
ateward'a    accounta,    entry    charging 
Jlimaelf,  164 ;  of  •citnter,  168 ;  oenaua 
paper,  172 ;  of  trading,  ITS 
ExMutort  amd  Ajdmrimiairaton — 
when  necciaary  partiea,  120;  adminiatra- 
tjon  to  guardian  of  illegitimate  minor 
executor,  172 ;    ie  ioau  aoa,  veating 
intereat,  172 
Batu  Act — 
conviction  for,  irtien  bad,  170 

conatmotaoB  of,  106, 126 
Si^MOf — 

limited  dediealion,  91 
Buthmituid  W^t— 

liabiH^  of  hmatio  hnaband  for  neoeaaa- 
riaa  •npplied  to  wife,  146 
Improvewtewt  AH — 

constmotion  of  ■  local,  Itt 
ImetoMirtAet — 

eqnatruction  of,  140 
JaJMoea^ir — 
baakmptCT  of  insolvent,  100;  friendly 
arreet,  112 ;  form  of  petition,  134 ;  joint 
conuaorof  landa,  134;  ooata  of  oppo- 
aition,  148 ;   deaoription  of  creditor  in 
achedole,  167;  miacondnct  of  aadgnee, 
171 
Joint  Slack  OmamiiK— 
action  for  oalla,  deciaration  in,  131 ;  may 
prove  calla  againat  bankrupt's  estate, 
183  ;  calk  payable  by  instalments,  14S 
Judffnunt — 
void  againat  creditora,  90 ;  when  a  charge 
in  priority,  119 
JuMct* — 
Juriadiction  ot^  under  Recovery  of  Tone- 
menta  Act,  84 ;  eonaequential  dainage, 
86 ;    aaaeasment    of   eompenaation    to 
railway  oompany,  93 ;  juriadiotion  of, 
in  distreaa  lor  church-rate,  9i ;  juria- 
diction  under  Local  Improvement  Act, 
164 ;  joriadietion  of,  in  Game  Acts,  170. 
Laudlari  and  Tenant— 
diatrcas  of  farm  prodoee  agreed  to  be 
consumed  on  the  premfaaa,  80;  reco- 
very of  tenement  oefore  jnaticea,  84; 
distraining  machinery,  97;  covenant  in 
lease,  117 ;  may  distrain  on  tenant  at 
will,  146 ;  alteration  of  tenancy,  145 ; 
notice  hj  mortgagee  to  tenant,  155 ; 
covenant  not  to  use  house  for  bnaiaeas, 
172 
ZamI  Tor- 
liability  of  bridge  tolla  for,  144 
Xease — 
covenant  in,  117;  oonxtruction  ot  ana- 
nant  in, 116 


idea  of  jnatification,  124, 168 ;  eatoppel,  166 
iMnUatiomi.  SlatnU  of— 
verbal  acknowledgment  of  payment  of 
principal  or  interest  aufficient  to  ex- 
empt from,  108;  mortgagor  and  mort- 
gagee, 116 ;  ••  to  nonpayment  of  heriot 
and  onitrent,  121 ;  effect  of  interrup- 
tion for  leaa  than  •  year,  164 
IMerarf  InetUntione — 

liabibty  to  poor-rate,  76 
Zoa<iM,  Gtf  nf— 

joriadietion  of  amall  debt  courta,  77 
Lard  Tenlerden't  Aet — 

evidence  under,  106 
Lmnaiie — 
liabilitr  of  lunatic  hnaband,  for  goods  aup- 
pliea  to  wife,  146 
Lunaiic  Pamper — 
order  for  coats  of  maintenBnee,74 ;  ooata  of 
removal^  Gilbert'a  UnionsJ91 ;  property 
of  lunatic  criminal,  106 ;  order  of  main- 
teoanee  on  a  aingle  pariah  incorporated, 
142 ;   no  appeal  where  ehargeaUa  to 
county,  166 
Jfaaiairain — 

^e  JasUea  f^tta  Peace 
Mandamne — 
to  Dean  of  Booheater,  73 ;  to  Beaaiona, 
coata  of,  83 ;    to  complete  railway,  92  ; 
for  election  of  clerk  to  guardiana,  140; 
to  corporation  in  a  void  election,  103 
ManeUui^Uer — 

allegation  of,  91 
Jf oriM  ZarMraace — 

jperila  by  aea,  82 
3£KMter  aid  SermU — 
commitment  for  leaving  aerrice,  form  of, 
169 
Ulasa- 
of  Dean  Foreat,  powers  of  commiaaionera 
of,  139 
JftsaosMr — 

in  deed,  782 
Mortgage — 
right  to  redeem  after  twenty  years,  116 ; 
account  againat  mortgagee,  116 ;  of  re- 
veraionaiy  intereat  in  atock  foreeloenre, 
151 ;  notice  by  mortgagee  to  tenant,  166 
Ifanitfipol  Corporaiitm — 
Toting  papers,  deaoription  on,  71;  oom- 
peiuation  to  town  dei^,  130 
Ifnieanee — 

brickbnming  ia,  103 
Ontlaeny — 
error  to  reverse  practice  in,  107 


taking  property  of  lunaiic  criminal,  106 
Portwersaip— 

accounta  of,  70;  what  is  not,  166 
Pleading— 

Common  Late — in  abatement,  74 ;  pais 
darrien  continnanoe,  82 ;  issuabiy,  06  ; 
declaration  in  an  action  for  calls,  131 ; 
right  of  common,  140;  for  traverse  too 
large,  166;  plea  of  jnatification  and 
estoppel,  168 

foaify— partiea,  87, 119, 120 ;  minoinder, 
110 ;  exceptiona  for  scandri,  161 
Pca({/Vae(  ITmar  Coarf— 

jnnsdiotion  of,  96 
Practice— 

Egnitf-^ftnjn  to  aooount,  70;  revivor, 
70;  exceptions  for  insufficiency,  70; 
parties,  87,  119,  120;  discretian  of 
Maater,  88 ;  special  case  under  Turner's 
Act,  89;  amendment  of  claim,  114; 
minoinder,  110;  claim  orders,  120; 
power  of  Court  to  give  relief  at  hearing, 
120;  under  Trustee  Act,  130,  160, 
162;  exceptions,  scandal,  161;  inter- 
looutory  uplicatioiia  on  claima,  162; 
eatoppel,  166 

CbNMnea  Xa»— judgment  aa  in  ease  of  a 
nonsuit,  77;  waiver  of  tort  to  bring 
money  had  and  received,  80;  joinder 
of  co-plaintiff,  80 ;  coats  of  demurrer 
imder  County  Courts  Act,  96  ;  writ  of 
trial  to  County  Court  judge,  97 ;  daath 
of  one  of  the  partiea,  98;  form  of 
affidavit  in  suggestion,  96 ;  taxation  of 
costs,  99  ;  in  error  to  reverse  outlawry, 
107  ;  order  to  elect  between  two  actions 
for  same  cause,  141 ;  affidavit  to  en. 
large  peremptory  undertaking,  156; 
distributable  issue,  164;  judgment  as 
in  caae  of  nonsuit,  170 
Pateni- 

infringement  of,  131 
Poor — 

Settlcmenf — by  serving  office  of  clerk  of 
district  church, 74;  by  apprenticeship, 92 

Poor-rate — hability  of  literary  institu- 
tiona  to,  75 

Memowil — absence  of  husband  abroad,  a 
breach  of  residence,  when,  90;  residence 
broken  by  relief,  90 ;  by  order  of  re- 
moval, 99 

Appeal— ^naniannu  to  hear,  170 

OesrsstfTf— seising  property  of  lunatic 
cnminal,  106 

Gnardiane — election  of  clerk  to,  140 
JVoaHssery  Note — 

consideration  for,  144;  what  ia  not,  17S 
Sae  JWi  tAJSacAoV* 


Qaariar/ 

pneedenda  to,  147 ;  removal  of  order  of, 
161 ;  vpeal  againat  order  of  xeaoval, 
170 

Qac  Warrantu— 
to  try  validity  of  election  to  aiatk  to 
guardiana,  140 

JZotMmy  Cbawoagr — 
rating  of,  71 ;  right  of  action  acaiiiat  by 
landowner,  73;  eompenaation   by,  73; 
daaoage    by    abstracting    wi^,     74; 
•uaiiiuiaa  to  complete   alter  aapsrs- 
tion  of   oompnlaory   powera,  89;  aa- 
sessment  of  compensalioo  hf  jmlun  i 
IS;  liatnlity  for  injory  to  poet  ogee 
aemnt,  123;  liabihtr aa earnen,  126 ; 
proving  calla  againat  baakn^'s  estate, 
133  ;   siaarfn«aMit  to  coiistmct,  163 ;  ac- 
tion will  lie  for  not  completing,  164; 
covenants  inleaae  to,  157;  pan^aaa  at 


charity  landa,  161 ;  oanstrnotioii  of  pri' 
rate  Act,  164;  compensation  and  ocati^ 
166 
BaOnf— 
of  railwsya,  71 ;   costs  c(  eniis 
106;  for  repair  of  sea-wall.  ICl 


on,  01 


joriadietion  of  jnstioes,  84 
Begietration  ^  Leeiane — 

See  CopjpigktiffOeeigne 
Bemovale,  Poor — 

See  Peer. 
Replevin — 

of  machinery  distrained,  96 ;  amry  tsr 
tithe-rent  charge,  106 
SaeiAeneOf  Breadt  ^f— 

Bet  Poor 
Sale  (if  qglce— 

cOTcnnit  for,  107 
School,  pnUio— 

removal  of  master  of,  73 
Scire  Jaeiae — 

form  of,  91 
Seeeiom,  Qnarter— 

costs  of  sMarfaann  to,  83 ;  afiMavit  of  sar- 
vice  of  notice  for  certiorari,  94;  soil  of 
certiorari,  lot 
Settlement— 

Bee  Poor 
Skipping — 

BegistiT  Acts,  161;  indorseocat  oa  ^  of 
aale,  161 
Speech  Pe&ormance — 

pnrchaaa  from  cheat  by  a  aohdtat,  87 
Staeip— 

deed  of  aettlement — appeal  frcm  eo^ 
miaaiouers,  128 ;  agreement  on  arte, 
171 
Stainte— 

effect  of  repeal  of,  72 ;  eonstmetioa  et, 
102;  construction  of  a  local,  112 
Stoppage  In  traneitu — 

nght  of,  160 
Snggeetion — 

when  refiiaed,  77 ;  form  of  afUasil,  H, 
128,148 
Taxation  of 

SttCoeb 
TillieSent 


r 
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payment  of,  106 


pnssaasinn  of,  70 
Z*ova  CCeri; — 

See  Jfaascipol  Cprpom/leaf 
Truelee  Aet- 
ata Practice  (Bqnitf) 
Tneteee— 
appointment  of  new,  mider  Trgatee  A<t, 
7l ;  transfer  of  atock  to,  71 ;  braadi  of 
trnat,  118;    suit  by,  onder  new  Act, 
118;  breach  of,  118 
Vendor  and  Pnn^aier 

See  Conditione  <^  Sale 
Voluntary  Ooweeganee^ 

aeoret  settlamant  on  maniMs,  IV 
Water— 
right  of  owners  of  land  Is  ruaaios 
streama,79 
Will— 
eonstruotion  of,  87, 89, 101, 101, 114,  IS, 
137, 178 ;  are  copyholds  included  andrr 
"  estate,"  101 ;  residuary  bequest.  Ml  ; 
conditional  limitation   in,     104;    ooa- 
tingent  legacies,  114 ;  TheUuseoa  a  Ad, 
114 ;  construotiea  of  word  "  bosiaaae, ' 
123;   Uertmaia  Act,   137;    famrr  <f 
appointment,   138;   adminiatraiiaB  to 
guardian   of  illegitimata   aaiaar    ene- 
eutor,  172 

Winding  up — 

Coate,  of  former  aoit,  71; 

missed,  88 
Call,  on  contribulories,  117;  for  detaa, 

117 ;  for  costs,  l.'il 
Ziabiimee,  for  acts  of  provisaonal  cosa- 

miltee,  86 
Practice,   creditors    may  inspect    doco- 

mente,  88;  second  rehesrin;.  137 
Contrihu/oriei,    compromiu    with,    90; 

transferor  of  aharea,    113;   eaHs    on, 

117,  161 ;    by  payment    after   arhcf 

abandoned,    137;    by   acceptance    of 

shares, 188 
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SOCIETY  FOR  PROMOTING  THE  AMEND- 
MENT OF  THE  LAW. 

A  reneral  meeting  of  the  members  of  this  society 
mibeld  on  Monday  erening,  at  their  oflSoes,  21, 
BMent-street;  Mr.  James  Stewart  in  the  chair : — 

The  nmrates  of  the  ^rerioni  meeting  hsring  been 
confirmed,  the  following  gentlemen  were  nnani- 
mouflly  dected  members  of  tne  society : — Messrs.  A. 
Fowler,  Datchet;  W.  P.  Urqnbart,  Castle  Pollard; 
8.  C.  Denison*  banister,  4,  Harooort-buildings; 
John  FawceCt,  barrister,  Petteril  Bank ;  Thomas 
Bates,  barrister,  21,  Old-sqnare,  Lincoln' »-inn ;  and 
Charles  Rocke,  solicitor,  36,  Old  Jewry. 

Mr.  Pitt  Taylour  then  read  the  following  re- 
port, the  second  from  the  special  committee  on  law 
and  equity  procedure  :— 

Ob  the  12th  ai  Msy,  1861,  the  Socieij  for  the  Amend- 
ment of  the  Lew  edopted,  et  the  inggestioa  of  the  oom- 
mittee,  the  following  reeohitions : — 

"  BmoWed,  with  reference  to  tiie  seperete  Joriediotion 
of  law  end  eqnitr,  si  reoogniaed  In  thii  coontry, 

"1.  Th*t  jiutice,  whether  it  reUte  to  mattere  of  legel 
or  equHeble  oogniBeaee,  mey  edrantegeonely  be  edminu- 
terea  by  the  same  triboBsL 

"  3.  That  where  the  prinoiples  of  law  confliot  with  those 
of  equity,  the  latter  laaO  prerail  to  the  exelosion  of  the 
former. 

<■  3.  That  an  UtigStloD,  whether  it  relate  to  matten  of 
legal  or  equitable  oognissaoe,  may  adTantageonily  be  sab- 
jeoted  to  the  same  form  of  proceoore. 

"4.  That  the  mlea  of  proeednre  be  embodied  in  a  code." 

The  committee  now  iubmit  to  the  sooietjr  the  general 
heads  of  a  oode  of  procedure,  by  which,  in  their  jw^ment, 
tiie  proposed  amAlgamatioii  of  law  and  equity  can  he 
carried  out.  Uany  of  the  following  rules  are  donbtleea 
open  to  much  discussion,  and,  collectively,  they  form  the 
mere  oatline  of  a  system.  The  comniittee,  bowerer,  oon- 
■ider  that  this  oatliue  it  amply  suflicieDt  to  prore  that  the 
great  legal  reform  •aootioneid  by  ika  Mouiety  has  no  in- 
superable obstacles  to  enooonter. 

OBMBBAL  OinXINBS  OT  A  CODB. 

1.  The  plaintiff  shall,  in  all  cases,  commence  prooeediogs 
tnr  Issuing  a  summons,  giTing  notice  of  the  general  nature 
<n  the  cause  or  causes  of  action,  and  specifying  the  county 
where  the  trial  is  pn^oeed  to  be  had. 

2.  The  pleadings  sbaU  be  in  writing,  and  shall  consist  of 
a  plaint  on  one  side»  and  a  demnrrer  or  pleas  on  the  other : 
and  if  any  new  matter  is  set  up  by  each  plea,  the  plaintiff 
shall  be  at  liberty  to  demur  or  reply ;  and,  in  the  erent  of 
his  replying*  the  defendant  may  demur. 

3.  ao  further  prooeedings  shall  be  allowed  on  either 
side. 

4.  The  plaint,  plea,  and  replication  shall  respeotiTely 
ipeoijy,  in  langnage  oondse  and  intelligible  to  a  man  of 
ordinary  understanding,  the  particular  ikct  or  facts  in- 
tended to  be  relied  upon. 

6.  Any  number  of  separate  eaosee  of  aotion,  defences, 
and  replies  mar  respecnrely  be  included  in  the  same  plaint, 
plea,  and  repbcatiott ;  but  eaoh  cause  of  aotion,  defenoe, 
aikl  reply  dull  be  numbered. 

6.  Where  more  than  one  cause  of  action  is  included  In 
the  plaint,  the  judge  may  in  his  discretion  order  separate 


7.  AB  facta  stated  in  the  plaint  which  are  not  denied  by 
the  plea,  and  all  facts  stated  in  the  plea  which  are  not  te* 
nieoby  the  rrpHcatioD,  shall,  for  the  purposes  of  the  trial, 
be  deemed  to  be  admitted,  but  all  new  facts  stated  in  the 
r^lication  mu^t  be  prorcd  by  the  jjlaintifl*. 

8.  The  demurrer  shall  specify,  in  language  concise  and 
intelligible  to  »  man  of  ordinary  understanain^.  the  legal 
point  or  points  intended  to  be  raised,  and  no  objection  in 
point  of  law,  "ttier  than  those  speci^ed  in  the  next  rule, 
■hall  be  taken  to  tho  pJaiaty  or  plM,  or  replioatioa,  «xoept- 
ing  by  demurrer. 

9.  If  any  pleading  riolate  rules  4  or  8.  the  opposite 


lUnkilt. 

10.  When  Judgment  is  giren  for  the  perty  demurring, 
soeh  Judgment  shall  be  final,  unless  the  oppoate  party  can 
cure  the  defect  by  amending  his  pleading ;  and  when  ludg- 
■ent  is  given  against  the  p<u^  demurring,  he  shaU  be  at 
Bwrty  to  plead  or  reply,  or  to  go  to  trial  on  the  replica- 
tion, as  the  eaae  may  De. 

11.  The  plaint,  ples«  spd  replication  ilian  respectirely 
be  Terifled  on  oath*  efither  by  the  party  himsdf  or  by  his 
■ttomey. 

12.  ^h  Of  the  I^rtiM,  on  obtaining  the  leave  of  the 
Jadge,  shall  be  empowered  to  amend  his  pleadini^  as  often 
SB  may  be  necessarTt  and  on  ioeh  terms  as  the  judge,  in 
Ui  discretion,  shall  think  reasonable. 

13.  At  any  stage  of  the  proceedings  antecedent  to  the 
trial,  either  party  mar,  on  shewing  to  a  judge  reasoniAils 
groonds  for  the  appfication,  obtain  an  order  summoning 
■is  opponent  either  before  a  judge  or  a  commissioner  to 
be  cross-examined  viod  voc€. 

14.  At  any  stage  of  the  proceedings  antecedent  to  the 
kial,  either  party  may,  on  shewing  to  a  judge  reasonable 
Bnands  for  the  application,  obtam  an  order  for  the  pro- 
■iction  of  documents  in  tile  custody  or  under  the  control 
•f  his  opponent,  in  order  that  tbey  may  be  examined,  oo- 
|ied,  or  stamped. 

15.  At  any  stage  of  the  proeeedings  the  parties  may 
Igree  upon  a  epeciflo  question  or  questions,  either  of  law, 
w  fact,  to  be  submitted  to  a  eourt  or  jury  as  dooiaire  of 
the  meriu  of  the  caosd. 

18.  Partlce  may  be  admisuble  witnesses  for  themselves, 
lad  compellable  to  give  evidence  for  their  opponents. 
'  17.  The  witneseea  ahall  be  sulrieeted  to  vixsd  voce  exami- 
festion  in  open  court  at  the  trial,  excepting  in  those  oases 
ihere  a  commiaaion  may  now  issue  in  an  action  at  common 

18.  When  witneaaes  are  examined  under  a  commission, 
ketr  testimony  shall  be  taken  viod  voce,  unless  the  judge 
■sU  othorwiae  dSreol. 

IB.  All  quostiona  of  law  shall  be  determined  by  the 
■dge. 

,20.  Ail  £]ue«iion8  of  laot  shall  be  determined  br  the 
Mge,  nnlaaa  either  party  shall  Require  them  to  be  deter- 
Aked  by  a  Jury. 


21.  In  the  spring  and  autumn  of  each  year  the  judf^es 
shall  make  drcnita  for  the  purpose  of  trying  all  questions 
of  &ot,  whether  arising  in  matters  of  legal  or  of  equitable 
oognisanoe. 

28.  All  questions  of  fact  shall  be  teied  in  the  county  ape- 
cifled  in  the  summons,  nnleas  a  judge,  at  the  instance  of 
either  perty,  on  reasonable  grounds,  shall  order  the  trial 
to  be  had  in  another  county. 

23.  The  supreme  court  shall  consist  of  twenty-ci(;ht 
judges,  and  sh^  be  dirided  into  seven  sections,  each  con- 
sisting of  four  judges. 

ai.  All  queafaons,  whether  ct  lav  or  fact,  which  arise  in 
eaoh  suit,  and  all  mterlocutory  motions  in  relation  thereto, 
shall  be  heard  ia  the  first  instance  before  a  single  judge. 

26.  The  dedsioiH  of  snob  judge  shall  be  open  to  review 
by  the  judges  of  the  section  to  which  he  belongs,  three  of 
such  judges  to  be  a  quorum. 

26.  The  judge  before  whom  any  cause  Is  tried  shall,  with 
or  without  the  aid  of  a  jury,  as  the  case  may  b^.  and  sub- 
ject to  the  exceptions  contained  in  the  next  rule,  himself 
try  all  the  questions  whether  of  law  or  of  fact  whirh  are 
necessary  to  be  determined,  in  order  finally  to  adjudicate 
upon  the  rights  of  the  parties. 

27.  The  last  preceding  rule  shall  be  subject  to  the  fol- 
lowingexcf  ptions : — 

1.  Where  the  judge  is  prevented  from  ad<^ting  this 
oonrse  by  death,  illness,  or  other  unavoidable  accident. 

2.  Where  both  parties  agree  that  any  particular  qnea- 
tion  or  questions  snail  be  determined  by  another  judge. 

8.  Where  both  parties  agree  that  any  particular  ques- 
tion or  questions  shall  be  refcrred  to  any  person  or  per- 
sons as  arbitrators. 

4.  Where  both  parties  sgree  that  any  particular  matter 
or  matters  relating  to  the  snit  shall  be  investigated  by  any 
person  who  ahidl  be  aathorised  to  report  the  result  of  such 
invest^tion  to  the  judge. 

6.  Where  both  parties  agree  that  aoy  particnlar  ques- 
tion or  questions  of  law  shall  he  determined  in  the  first 
instaooe  by  the  judges  of  the  section  to  which  the  judge 
belongs. 

28.  In  msttsTS  of  aeoonnt  the  judge  may  avail  himself 
of  the  assistance  of  professional  accountants. 

29.  Masters  shall  be  attached  to  each  of  the  seven  sec- 
tions of  the  Supreme  Court,  whose  duties  shiUl  be  anala- 
gons  to  those  performed  by  the  present  Hesters  of  the 
Common  Law  Courts. 

30.  All  jodgmeata,  decrees,  and  orders,  whether  Dual  or 
interiocotory,  which  emsnst*  from  the  Supreme  Court, 
shall  be  records. 

31.  The  rule  as  to  parties  shall  continue  the  same  as  at 
preaent  prevails  in  Bquity,  subject  to  the  foUuwiug  pro- 
visions, vis.  :— 

1.  No  objection  for  the  nonjoinder  of  necessary,  or  the 
miqoinder  of  unnecessary  parties,  shall  be  taken  by  de- 
mnrrer or  at  the  hearing. 

2.  The  judge  may,  upon  the  motion  of  either  pari  y  made 
prior  to  the  hearing,  add  or  strike  ont  parties. 

3.  The  judge  may,  without  the  appUoation  of  either 
party,  and  at  any  stage  of  the  proceedings,  if  it  shall 
appei^  oondncive  to  the  ends  of  justice,  and  other  parties. 

e.  Judgments,  unless  they  be  what  are  technically  called 
judgments  i*  tvM,  shall  only  bind  the  parties  and  their 
pririee  respectively . 

6.  Where  trustees  sue  or  are  sued,  the  persons  bene- 
ficially interested  shall  not  he  made  parties,  unless  tbey 
have  an  interest  in  the  suit  adverse  to  that  of  the  trustees, 
but  shall  be  considered  to  be  represented  by  the  trustees. 

32.  With  respect  to  oU  judgments  and  orders  invoWin^ 
the  substantial  merits  of  a  suit,  an  appeal  shall  Ito  from 
each  of  the  seven  sections  to  the  judges  of  the  other  six 
sections.    Seven  of  such  judges  to  bo  a  quorum. 

33.  The  decision  of  the  Court  mentioned  in  the  last  pre- 
ceding rule  shall  be  final,  first,  where  the  matter  in  diBpute 
shall  not  exceed  the  value  of  1,0001.  and  next,  whatever 
shall  be  the  value  of  the  matter  in  dispute,  whoro  an 
unanimous  judgment  of  the  Court  below  shall  be  unani- 
mously affirmed. 

On  the  motion  for  the  reception  of  the  report,  a 
protracted  conversation  arose,  in  the  course  of  which 
Mr.  Vansittart  Neale,  Mr.  Goldsmith,  and  other 
gentlemen,  suggested  amendments  and  ampliHca- 
tions,  which  they  thooght  would  tend  to  render  the 
report  more  explicit  and  complete.  The  objections 
ui^Ced  by  Mr.  Neale  were  to  the  effect  that  affidavits 
were  excluded  by  the  proposed  oode  in  cases  where 
they  were  either  essentially  necesssrr,  or  where  the 
oonTenienoe  of  admitting  them  woula  be  very  great 
— as  in  ororing  births,  deaths,  or  marriages— cases  in 
which  tbey  were  admitted  in  the  American  code  by 
clauses  specially  provided.  Mr.  Goldsmith  urged 
that  difflcalties  would  arise  in  the  reconciliation  of 
danse  7  with  clause  11  of  the  proposed  code,  if  it 
should  happen  that  the  attorney  was  tiol  made 
aware  of  the  whole  facta  of  a  case,  and  should  conse- 
quently, in  the  absence  of  the  party  whom  he  was 
allowed  to  represent,  swear  to  a  falsehood  \^ithout 
peijuring  himself;  he  objected  that  power  sliould 
oe  given  to  the  attorney  to  take  the  gravest  responsi- 
bilities upon  himself  in  the  absence  of  his  client, 
without  being  absolutely  able  to  assure  himself  of 
the  unlimited  con tidencti  of  that  client. 

The  committee  replied  that  they  did  not  think 
that  it  was  possible  for  the  society  fully  to  compre- 
hend the  scope  of  their  report  nntil  they  should  have 
read  it  for  themselves  in  pnnt.  It  should  also  be 
borne  in  mind  that  the  committee  had  strictly  con- 
fined themselves  to  tliat  part  of  the  aystem  which 
was  toached  by  the  proposed  blending  of  the  Courts 
of  Law  and  Equity,  and  particularly  in  answer  to 
the  question  of  an  honounble  member,  whether  the 
society,  in  following  up  its  recommendations  to  unite 
these  Courts,  were  prepared  to  draw  up  a  code  which 
should  accomplish  that  object.  The  proposed  code 
was  drawn  up  with  that  view :  it  was  for  actions,  and 
not  for  speciftl  proceedings. 

A  portion  of  the  society  did  not  seem  to  think  that 
it  was  stated  with  sufficient  perspicacity  on  the  face 


of  the  report  to  what  sort  of  cases  it  peculiarly  ap- 
plied, and  that  misapprehension  might  consequently 
arise  on  the  point.  An  amendment  was,  therefore, 
proposed  to  the  motion  for  the  reception  of  the  re- 
port, which  had  for  its  object  to  refer  the  report 
oack  to  the  committee,  in  order  that  they  might  de- 
fine more  distinctly  the  cases  to  which  it  referred. 

The  amendment  was  however,  withdrawn,  and  the 
report  was  received  and  ordered  to  be  printed  and 
circulated,  and  its  contents  discussed  at  a  subsequent 
meeting  of  the  society.  ,^  i »  k>  ■ 

The  society  then  adjourned.  L  4*1^  ■ 
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THE    GAZETTES.  ^ 4^  lu 

©anltrtipts. 

Oazetfe,  Jhm  24. 

BBiTTOir,  Joinr  Bxttjamix,  corn  merchant.  White  Horse- 
St.  Stepney,  July  4,  at  haLf-pa«t  one,  Aug.  5,  at  twelTe^ 
Baainghall-st.  Off.  aa.  Edwards.  Sola.  ^Lesarfl.  HlUeary, 
Fenchurch-8t.    Petition,  June  20. 

Davie.x,  William,  coal  merchant,  Walbrook,  City,  July  3, 
and  Aug.  7,  at  twelve,  Basin ghall-et.  Off.  aa.  John&oB, 
Sol.  Gresham,  CaBtle-8t,  Holborn  ;  Potition,  June  16.        , 

Qbaxtilli,    Acgustus    Bozzi,    briarding. house   keeper^-, 
Harrow -on -the-Hill  and    Piccadilly,  Jane    28,   at   two, 
Aug.  23,    at  eleven,   Basinghall-st.     Off.   a«.   Pennell. 
Sols.  Lawrence  and  Flews,  Old  Jewry -chambers.  City. 
Petition,  May  21. 

Hanhok,  William,  statuary,  Albion-wharf,  Kensington-  . 
canal-baain,  Kensington,  July  3,  at  ten,  and  Aug.  6,  ai' 
eleven,  Ba.«inghall'Bt.    Off.  as.  Groom.    Sol.  Laf^ove, 
Mark-la.    Petitiou,  June  19. 

Patteit,  AxTHOify,  horse-dealer,  Chnpple,  Essex,  July  IJ, 
at  one,  and  July  29,  at  twelve,  Bastnghall-st.  Otf.  at. 
Graham.  Sols.  Messrs.  Hilleary,  Fe nchnrch-st.  City,  and 
Stratford,  Essex.    Petition,  June  21. 

SowxBBY,  JoitErs,  fdlk-mercer,  Oxford-st.  July  10  and 
Aug.  12,  atleleven,  Basin gbsll-st.  Off.  as.  Groom.  Sol, 
Wootton,  Token  house- yard,  City,     Petition,  June  12. 

TiwRT,  Thomas  Geobok,  bookseller,  Kngby,  Warwick- 
shire, July  3  and  31,  at  twelve,  Birmingham,  OS.  aa. 
Christie.    Sol.  WraHslaw,  Hiigtjy.    Petition,  June  14i. 

Gazette,  June  27.  ' 

AxLOM,  Thomas,  bookseller  and  publisher,  309,  Rogent-gt. 
Middlesex,  July  6.  at  half-past  odo,  Aug.  19,  at  half- 
DHst  twelve,  Bastnghall-st.  Com.  Goulbum.  Off.  aa. 
Nicholson.  Sol.  H.  Lloyd,  36,  MiUi-at.  Cheapside. 
Petition,  June  24. 

Ballinoall,  Jambs,  pianoforte  maker,  Kdward-st.  Fort- 
man-square,  July  4  and  Aug.  8,  at  one,  Basinghall-tt. 
Com.  Fane.  Off.  aa.  Whitmore.  Sol.  F.  Paxofi» 
filoomsbury- square.     Petition,  June  24. 

Boyd,  Isaac,  silk  manufacturer,  20,  Spittal-square,  Mid- 
dlesex, July  12,  at  one,  Aug.  8,  at  half-past  eleven,  Ba-  , 
singhall-st.      Com.    Holroyd.      Off.  as.  Groom.      8oL . 
Crowder  and  Maynard,  67,  Coleman-st.  City.     Fetitionj 
June  25. 

Bbidobs,  William,  jtin.  farmer  and  cattle  dealer,  Whit- 
tlesea,  Cambridge,  July  5,  at  one,  Aug.  19,  at  twelve^ 
Basinghall-at.  Com.  Go^nm.  Off.  as.  PenneU.  Sol. 
F.  Scnultz,  4,  Pyer's-buildings,  Ilolborn.  Petition^ 
June  18. 

Cabpettticr,  Johx  Xelsow,  miller,  July  12,   at  half-past 
twelve,  Aug.  Ml,  at  half-past  ten,  Birmingham.    Com, 
Balffuy.     Off.  as.  Whitmore.    Sol.  J,  SuokUng,  Cherry.    ' 
St.  Birmingham.  Petition,  June  12. 

Edwabds,    TiioMAfl,  basket  and   hamper  manufacturer^ 
Liverpool,  July  10  and  Aug.   7,  at  eleven,  Liverpool, 
Com.  Stevenion.    Off.  as.  Turner.    Sol.  Dodge,  Liver-., 
pool.    Petition,  June  25. 

Gabbow,  William,  mefchant,  Liverpool,  July  14  and  29^ 
at  eleven,  Liverpool.    Com.  Perry.    Off.  as.  Cazenoye.  , 
Sols.   Messrs.  I^orshaw,  Sweeting-st.  Liverpool.    Peti-  ', 
tion,  June  25. 

Matuksok,  Hugh,   menhant,  Xivcrpool.  July  14  and  29,    , 
at  eleven,  Liverpool.     Com.  Pcriy.      Off,  aa.  Cazcnove. 
Sols.   Littledale  and  Bardswell,  Itoyal  Bank-bmldingay  / 
Liverpool.     Petition,  June  23.  , , 

Mubbay,  Joh}t,  builder.  Isle  of  Sheppy,  Kent,  July  4, 
at  twelve,  Aug.  8,  at  eleven,  Basinghalf-st.    Com.  Pane,... 
Off.  as.  Cannan.     Sols.  B.   H.   Beckitt,  South-square, 
Gray's  -  inn  j     and    J.    Ward,    Shccraess.      Petition^ 
June  26. 

OwTiX,  Joajf,  flannel  manufacturer,  Welslipool,  Mont- . 
gomeryshire,  July  21  and  Aug.  &,  at  eleven,  X^iverpool. 
Com.  Perry.  Off',  as.  Morgan.  Sol.t.  Woosnam 
and  Lloyd,  Newtown;  and  J.  Mason,  30,  Castle-sC. 
Liverpool.     Petition,  Juno  23. 

Price,  Jobbph,  and  Lavrndeb,  Johk,  papers,  and  co- 
partners, Birmingham,  July  8  and  30,  at  twelve,  Bir- 
tuinghom.     Com.   Daniel.     Off.  as.  Christie.     8ol«  T. 


Digitized  by 


Google 


no 


THE  LAW  TIMES. 


[No.  430. 


B.  T.  Hodgaon,    Chexry-at.    BirminghBm.      Petitaoo, 

Joss  33. 
Txsnr,  TsoMAfl  Qwammm,  hodkmlOtir  ndsMttonar,  Bii|[br, 

JdlrSajidSl,  ftt  tw«lT«,  Birmmgliam.    Com.  Ihttuell. 

OffT u.  YalpT  (and  not  Chrbtie,  ■■  b«fbre  adTntued). 

Bdl.  0.  F.  Wratiilafr,  Uaghy.    Petition,  June  14. 
TvoKXBt  WrtUAK.  Jan.  ooal  merchant,  Kingston-npon- 

HoD,  JqIj  9  and  80,  at  half-paat  twelr*,  EiDnton-npon- 

HdIL    Com.  AjTtoiik.     Off.  m.  Caniok.    Sols.  Levett 

and  CSuunpiie^,  KiDftttoB-opoa-HalL  P«titka,  June  18. 
Wjcuolb,  Jomab,  moaer  Mnvener,  NorUurold,  Norfolk, 

Jvlj  10,  at  twelve,  Ang.  6,  at  elaran,  Ba^ndiall-at. 

Obm.  ^nblaDone.    Off.  as.  Btansfeld.    Sola.  Pringle, 

Bteveneon.  and  Sbnm,  Eing'^-road,  Gh^y'B-inn;    and 

J.  L.  and  W.  Beed,  Downlwm  Macket,  Norfolk.    Peti- 

Uon,  June  &4. 
Wxmn&D,  WiLtUM,  cabinetmaker,  Lanoaster,  Jidr  B 

•nd  89,  at  twelve,  Sbnoheatar.     Off.  ai.  Pott.    Sol. 

Bowl«7,  Booth-9t.  Ifanchester.    Petitioo,  Jone  18. 

B<toflrentr«. 

BAVEBirn  xarxTM. 

Qfflcial  Aitigneet  are  ijirr»,  fo  tchom  apply  fwr  t\* 
DiDtdgndt. 

Arbutknof,  J.  de  M.  merchant,  first,  Ss.  5}d.  Pennefl, 
Lgpdon. — Bar,  J.  builder,  second,  6|d.  Wbitmore.LonHon. 
—£atet,  J.  watohraaker,  second,  8d.  Whitmore,  London. 
'—Biggg,  H.  R.  carpenter,  first,  Is.  O^d.  Stansfeld, 
Xondon. — Bradley,  T.  lard  refiner,  first,  45d.  Whitmore, 
I#ondon. — CJuirman,  A.  farmer,  second,  ll^d.  Stansfeld, 
Xiondon.  —  Dean,  T.  chemist,  first,  10s.  6d.  Tumor, 
liOndon. — Ecclen,  W.  cotton  spinner,  third,  Od.  Mackenzie, 
IHanchester. — OerUwh,  H.  E.  merchant,  first  and  final, 
1b.  7Jd.  Wakley,  Newciwtle. — 3fay,  G,  builder,  first, 
28.  23d.  Whitmore,  London— af'DoicW/,  B.  draper,  first, 
10b.  Whitmore,  London. — Sharpies,  J,  and  Co.  cotton 
spinnexB,  final.  Is,  2d.  and  5-32nd8  of  a  Id.  Mackenzie, 
Manchester.— TVeM/,  E.  draper,  first,  4b.  ll^d.  Whitmore, 
London.— ^t//uini«,  T.  draper,  first,  la.  2d.  Btansfeld, 
IfOndon. 

nraoLTm  uvatu. 

4mm^  at  ike  ProvtMioiial  AM»ifiu«f§  Qffie*^  FortugaUatrtvt, 

Lincoln' t-itm-^ldt,  London,  btiwten  tk*  houra  qf  eleven 

and  three. 

SartlfU,  J.  butcher,  20s.— Dimim,  B.  tide  waiter,  final. 
Is.  9kd.—Ba9tiek,  B.  T.  saddler.  Zid.—Faxeony  J.  farmer, 
4a.—Hu4/ke»tW.  J.  captain,  B.A.  aecoad,  fis.  7d.—Loeker, 
W.  Mrthenware  dealer,  2s.  lOd.— -jmslAiM,  J.  cab  driver,  8e. 

SerriU,  W.  carpenter,  78.  lOd.  Apply  to  Mr.  Pwrott, 
•oHcitor,  Btoney  Stratford. 

fll99(anm»nt«  far  tfte  Vniff t  of  €ttttiUTn, 

Oaxritg,  June  17. 

Bantell,  W.  draper  and  grocer,  Risehr,  Bedford,  April 
36.  TroBts.  W.  Woolstoo,  draper,  Welungborongh,  and 
W.  Rarson,  farmer,  SUpton.  BoL  W.  Uurphj,  Wellingr 
borongfa.— .Bfrry,  P.  pablican  ftud  licensed  victnaller, 
Thomas-it.  Manchester,  LancasUr.  Trust.  W.  W.  Cheet- 
ham,  wine  merchant,  Manchester.  Sol.  W.  Andrew, 
Hancfaester. — Bowett  J.  sea.  and  jon.  and  W.  flint-glass 
mod  bottle  manufactttrers,  Hunslet,  Leeds,  York,  May  20. 
Trusts.  J.  Longley,  builder,  J.  Ingham,  cut  nail  manufac- 
turer, H.  Wilson,  sen.  batcher,  Hunslet.  Bol.  J.  Thackrah, 
Iieedff,— (Trowf,  G.  and  B.  B.  tallow  chandlers,  Mdoombe 
Begis,  Dorset,  June  10.  Tmsta.  S.  Penny,  n-ooer,  Wey- 
inon^  and  S.  Siramonds,  cabinetmaker,  Melcombe  Begis. 
flol.  F.  C.  Steggidl,  Weymontii.^.HajM'«ip,  W.  grocer, 
AlnndoD,  Berks,  June  IS^  Trusts.  F.  Fenn,  wholesale 
grocer,  Bodolph-la.  and  C.  Underbill,  grocer,  Oxford. 
9ols.Ch*aham  and  Son,  Abingdon.— i>ins,T.  surveyor  and 
boflder,  Bath,  Somerset,  Jane  13.  Trust.  J.  Eerslake, 
pfam^er  and  glader,  and  O.  R.  Packer,  painter  and  gla- 
zier, Bath.  ^Is.  T.  and  B.  Cruttwell,  Baih~S*£t>e,  C. 
brewer  and  maltster,  Leighton  Bussard,  Bedford,  June  3. 
Trost.  F.  Bassett,  banker,  C.  Kd^waj,  draper,  and  B. 
Bichmond,  chemist  and  druggist,  Leighton  Bussard.  Sols. 
Ashfield  and  Allen.  Iieigfaton  BaiBaid.^7FtW«aM,  T.  B. 
wine  and  spirit  merchant,  Bxatw,  May,  27.  Trusts.  J>. 
Hart,  wine  merchant,  Fenohnreh-st.  and  H.  Green,  gen- 
tleman, Croocae  D'Alutot.  Sol.  T.  Holbukd,  Upton-s^on* 
Severn. 

€hueii$,  Jwm^fO, 

Igack9y  O.  brush  maker,  Minerra-st.  Hackney-road, 
June  7.  Trust.  A.  Isacke,  widow,  Minorva-st.  Hackney- 
road.  Sols.  Hancock  and  Young,  Tokenbouse-yard. — 
Jones,  J.  currier,  Knabon,  Denbigh,  May  30.  Trusta.  T. 
Comer,  leather  factor,  Liverpool,  and  Vf.  Pierce,  tJinner 
and  leather  dealer,  Wrexham.  Sols.  James  and  Owen, 
Wrexham. — J^irby,  M.  G,  currier,  Woodstock,  Oxford, 
Jane  18.  Trust.  J.  W.  Columbus,  clothier,  Street,  Glas- 
tonbury. Sols.  Taylor  and  Hiirford,  Oxford.— SfahUe, 
W.  W.  woollen  manufacturer  and  merchant,  Crossland 
Mills  and  Hudderafield.  York,  May  22.  Trusts.  H.  B. 
Taylor,  drysaller,  L.  Parkin,  woolstapler,  H.  Charlesworth, 
card  maker,  D.  Marsden,  bank  manager,  and  J.  Atkinson, 
wooUtapler,  all  of  Huddersfield.  Sols.  Brook,  Freeman, 
and  Batiey.  Huddersfield. — Warburion,  W.  hosier,  Leices- 
ter, June  3.  Trust.  S.  Carter,  worsted  spinner,  W.  Wind- 
ram,  trimmer  and  dyer,  and  B.  Scampton,  commissioD* 
agent,  all  of  Leicester.    Sol.  G.  Toller,  Leicester. 

OateiU,  Jass  17., 
AUtm^  J.  end  Ob.  joisnv  and  cabinet  Toakers,  Mirfleld, 
June  11. — ^<Jb«r«toM  snd  iVMo^,  laee  joiners,  Manchester, 
June  14.  Debts  paid  by  Athentoae.— ZVoiu,  O.  and  J. 
•od  DreyjW.  wholesale,  retaO,  and  export  ironmongers, 
Jtc.  King  WilUam<«t.  Arthor-st.  east,  Artbor-st.  west,  aad 
Bwaa-lwse,  and  FanriDghai&,  M^  31.~PlsmtJlumgh  J.  and 
Son,  tobaroo  mannfaotorers,  Liverpool,  M^  lO.—Ooj^er 
ftad  WoodUv,  brewers  and  coal  merabants,  ^outhwold  and 
Toxftird,  May  l.~OUder  and  StttdMu^  ooal  merchants, 
Jane  IS.— Horn*  and  Chdabin,  aooonnt  book  manufiuv 
tarerS,  Fenohurch-st.  June  14.— Joust,  J.  and  Potts,  A. 
ironfonndars  and  mechaaieal  engineers,  Newton-in-Maker< 
field,  June  11.— ZoHs,  J.  and  Peyiu,  B.  drapers,  Frede- 
riok-pUee,  Hampstead-road,  June  12.  DebU  paid  br 
Xakia.— ZefMl  and  Do  BrmuHtre,  newspaper  proprietdrs, 
Bssex-M,  Strand,  June  16.— JTwrrioCf  and  Ckam^en,  caaras 
BuanflMterMv,  Sunderiaad,  Joae  10.— BoA<«soh,  BraOsrt, 
brick  nunufacturers,  Bbeflleld  sad  Masbnnicti,  Jnn«  12. 
Debto  Mid    by  Janes  Rohinsoiif  at  atmil^S^j  and*  tj 


Oasette,  June  20. 
JlUn,  G.  aad  B.  wiue  merchants  and  brewers,  Fal- 
month,  June  9.  Debts  paid  by  G.  Allen. — Cheeeebrougkj 
J.  and  A.  woolstaplers,  Bradford,  June  16.  Debts  paid 
by  A.  Cheesebrongh. — Corker  and  Underwood^  general 
deidem,  Manchester,  Jane  Vl.-^Thnkam  and  A>vto», 
builders  and  contractors,  Todmorden  and  Langfielo,  Jane 
\%.—FUteher,  G.  and  Brotken,  ooal  proprietors  and 
dealers,  Brompton,  Frestwick-cum-Oldham,  Jone  9. 
Debts  paid  by  G.  Fletcher.— Hffo^A,  Walier,  and  Bott, 
brick-makers,  Longton,  Stoke-upon -Trent,  June  14. 
Debts  paid  by  Heath  and  Bott.—Hemtt,  J.  and  Co, 
hosiers,  Liverpool,  Jnne  \B.—Illingwortk  and  Baiatrieh»t  \ 
cloth  manufacturers  and  scribblers,  Idle,  as  renrds  . 
Illingworth,  May  6.  Debta  paid  by  J.,  A.,  and  G.  Rais-  , 
triok.—Llwynenion  Fire  Brick  Compam/,  fire  brick  mana<  ' 
faotnrers,  Llwynenion,  May  26.— IfiZft,  SckqfUld,  and  i 
JfepkMP,  grocers,  Oldham,  June  U.  Debts  paid  by  A. 
Scfaofleld. — i^ujrZorf,  Oxley,  and  Co.  merchants  and  com- 
mission agents,  Valparaiso,  Tacna,  and  Lima,  as  regards 
Oriey,  Dec.  31. — O^fcy,  Webber,  and  Forre»ier,  wine  and 
general  merchants,  England  and  Oporto,  Jane  16.  Debts 
paid  by  Cramp,  Offley,  and  Webber. — OmaKWtii**,  &w, 
and  Od.  navy  agents,  Charing-crosa,  as  regards  W.  H. 
Palin,  MaySl.— Sic0  and  Co.  land  and  water  carriers, 
Worcester,  Dec.  24.  Debts  paid  by  Rice.— 5*u«Z«t»ort*, 
W.  and  Co.  worsted  spinnera,  Lower  Woodlands,  Brad- 
ford, Jane  14.  Debts  paid  by  Shuttleworih.— ZUftanr,  C. 
and  Co.  print  and  book  sellers.  Upper  St.  Martin's-lane, 
and  'Hchbome-st.  Haymarket,  June  \7.—TindaU  and 
Vouthwaite,  carriers,  Great  Sutton-st.  Clerkenwell,  Jane 
19. — Tringkam  and  Merritt,  wine,  spirit,  and  beer  mer- 
chants. Trinity-square,  Tower-hill,  April  30.  Debts  paid 
bv  Tringham. — Tumor  and  Zawt,  drapers  and  mercers, 
Church-st.  Hackney,  June  n.—  WhitehoHM,  E.  and  Co. 
gas  tube  manufacturers,  Wednesbury,  June  6. — WWiin* 
and  WeatherUf,  wire  rope  manufacturers,  High-st.  Wap- 
ping,  Jane  l.—WUUU,  J.,  £o«tf,  J.  and  WUUta^  W. 
notors,  Birmingham,  as  regards  W.  Willets,  May  29. 
Debta  paid  by  J.  Willets  and  J.  Lowe. 


VALUABLE  FREEHOLD  BUILDING 
LAND  and  DWELLING-HOnSES.  Bituate  at 
Woodhouse,  Leeds,  Yorkshire.— TO  BE  SOLD,  in  several 
lots,  pnrsuant  to  an  order  of  the  High  Court  of  Chancery, 
made  in  a  cause,  "  Lyddon  0.  Wooloock,"  with  the  appro- 
bation of  James  William  Farrer,  Esq.,  one  of  the  Masters 
of  the  said  Court,  at  Leeds,  in  the  county  of  York,  in  the 
month  of  OCTOBER  NEXT,  of  which  due  notice  will  be 
given,  A  FREEHOLD  ESTATE,  adapted  to  bnUding 
parposes,  situate  near  Little  Woodhonse,  in  the  town  of 
Leeds,  with  several  substantial  Dwelling-Hoases,  and 
which  said  Estate  forms  a  portion  of  the  property  of  Mrs. 
Julia  Lyddon,  late  of  Boston,  in  the  parish  of  Bramham, 
in  the  county  of  York,  deceased. — Particulars  are  in  course 
of  preparation,  and  may  shortly  be  had  gratia,  at  the 
Masters  Chambers,  Southampton -buildings,  Chanoerr-  | 
lane,  London ;  of  B^essrs.  Ricbasosqit  and  Suftixa,  Soli- 
citors, 28,  Golden -square,  London ;  of  Mr.  BxirJAimr 
M ABTi3rD.L£X,  Solicitor,  of  19,  Cecil-street,  S^and,  London ; 
of  Mesars.  BisoHorrs  uid  Cox>,  Solicitors,  19,  Colemui- 
street,  London ;  of  Mr.  Johv  Moss,  Solicitor,  Derby ; 
Mr.  Thomas  Wxlliak  Toms,  Solicitor,  Leeds ;  and  Mr. 
Thokas  KxwsiJC,  Land -Surveyor,  Leeds,  aforesaid. 
RICHARDSON  and  SADLER. 
Flaiaiiff's  Scdicitors,  28,  Golden-square. 
June  21, 1861. 


COPYRIGHT  MEETING.— The  atten- 
dance  of  British  Authors,  Publishers,  Printers, 
Stationers,  and  others,  interested  in  an  equitable  adjust- 
ment of  British  and  Foreign  Copyright,  is  reqaested  at  a 
Public  Meeting,  to  be  held  at  the  HANOVER-SQUARE 
ROOMS,  on  TTTESDAY,  the  1st  of  JULY,  at  Two 
o'clock,  to  consider  their  intereats  as  affected  by  a  recent 
decision  of  a  Court  of  Law,  tending  to  deprive  them  of  all 
prospect  of  reciprocal  rights,  by  removing  the  induce- 
ments for  International  Coprright. 

The  Chair  will  be  taken  by  SIR  EDWARD  BULWBR 
LYTTON,  Bart.,pnnctnanyat  Half-past  Two,  and  Mr. 
HBinrT  G.  Bohv,  vrill  act  as  Vice-Churman. 

CHAS.  STEVENS,  Hon.  Sec. 

4,  Sonth-equuv,  Gray's-inn. 


PaOMOTER  UFB  ASSURANCE  ud 
ANNUITY  OOMPAVT,  ^  Ohakham-pl^e.  Blade, 
friars,  London;  established  in  1836 :  subscribad  oapitsL 
24O.O0M. 

This  Society  eSbota  every  desoiiptioa  of  life  asemaei^ 
both  donsMtio  and  foreign,  on  asM*  advaatageoos  tSKM^ 
either  oa  the  bonos  or  non-bonus  systeas. 

Tables  of  rates,  with  all  farther  particalan,  wKf  ba 
ohtained  at  the  office.  M.  8AWARD,  Secretwy. 

L~AW     REVERSIONARY      ^INTB&m 
AND  INVBBTMBNT  SOCIETY, 
Offices,  30,  Essex>«treet,  Straod,  London. 
In  shares  of  26/.  eaeh. 

Not  more  than  IZ.to  be  called  for  at  one  tinke,  nor  stlsM 
intervals  than  three  months. 

This  Society  was  psrtly  formed  three  yeara  ago,  sad  a 
greet  number  of  snares  wave  sabaorfl>ed,  bat  eke  tte 
depression  of  the  money  market  eosajwiilad  its  postiisas 
ment. 

The  improred  state  of  the  ooontry  eansing  sale  aad 
profitable  investoients  to  be  sought  for,  suggests  the  pro- 
priety  of  now  prooeedinff  to  complete  the  establishnwat  af 
a  society  whose  design  has  met  with  such  extaoiiTe  si^* 
port. 

Another  pecnHarlr  advantagaoos  arcomstaaee  ii  tha 
means  now  afforded  \ff  the  formation  of  the  I^ue  ftuia^ 
AMwranee  and  Truai  Society  for  the  oondoeting  of  tiie  Dn»> 
neas  of  the  Law  Reversionair  Interest  aad  Investment  So- 
ciety at  a  comparatively  trifling  cost,  it  being  proposed  la 
make  an  arrangement  with  the  form^  fioorishicg  Society 
for  the  use  of  us  ofBces  and  officers,  instead  of  mcurring 
the  great  expense  of  a  separate  estohHshmaat,  thai  ioi- 
meuBely  increasing  the  pnmts  of  the  J~  ' 
Boeiety. 

The  plan  is  shortiy  as  follows : — 

1.  The    Lam     Seoernonarg   Tntermt 
Society,  to  be  formed  of  holders  of  shares  of  SSL  eaoh. 
Depoifit,  2s.  6d.  per  share. 

2.  CaUs  not  to  exceed  12.  per  share,  nor  at  less  iatsrvih 
than  three  months. 

3.  The  business  to  be  oondueted  at  the  oSoes  and  t^ 
the  establishment  of  the  Law  Proper^  Aeemraaux  and 
Tmet  Soeiehf ;  but  entirely  as  a  distinct  Society,  with  dv- 
tinct  books,  accounts,  ftc, 

4.  The  Profession  to  hare  the  advantage  of  a  fiur  ooai- 
mission  on  all  bnsinesa  its  members  may  bring  to  &s 
office. 

6.  To  the  public  it  vrill  offisr  the  adrantage  of  ftir  jffiest 
or  Reversionary  Interest  and  Policies  of  Aaaoraace^  w^ 
an  option  of  converting  Reversionary  ^tarests  mto  pre- 
sent income,  so  as  to  make  provision  for  immeibats  vu% 
and  otherwise  to  facilitate  family  arraogements. 

6.  For  penoDB  havmg  money  which  dey  desireto  invest 
both  securely  and  profl tebly,  and  in  uiy  sum,  nmll  or  Urge, 
it  is  well  known  that  there  is  no  such  safe  uid  advaotageoin 
method  jf  doing  so  than  in  such  a  Soeietr,  vhieh  d^inf 
from  all  others  m  this,  that  there  u  no  risk,  tor  the  whole  c^ 
its  funds  being  secured,  its  profits  can  be  calcnlated  will 
accuracy,  and  the  capital  is  only  called  for  as  it  is  waatsd 
to  be  profitably  employed.  Any  persons  nnr  be  mesiberf 
of  it,  so  that  solicitors  can  recommend  tt  to  thesr  dfeato  sa 
a  desirable  investment. 

It  is  remarkable  that,  while  boasting  of  so  DsaTfloarnh- 
iag  Assorance  Offioee,  the  Legal  Professkm  hn  act  yet 
sought  to  secure  for  itaelf  the  still  greater  advsnta^ra* 
suiting  firom  a  Severeionnry  Imtereet  Society,  That  iefact 
vrill  now  be  supplied,  under  pecnliariy  Ihrovrifcle  droas> 
stanoes. 

Applioations  for  shares,  in  the  form  briow,  to  be  sd> 
drened  to  the  Seeretarr,  at  the  offices  of  tiie  Lev  Pn- 
perty  AManramee  tind  Trmet  Society,  90.  Bssei-eCrssC, 
Strand.  Hbbbbbv  Cox,  SeeretarT'  ww  tem, 

March  14.  ISffl.  

FORM  OP  APPLICATION  FOR  SHARES. 

To  the  Promoters  of  the  Law  Rerersioaary  laUteit 
and  InvMtment  Society. 

Gentlemen, — Be  pleased  to  allot  me  ahares  ia  tte 

Society,  on  the  terms  named  in  the  Fro^Mctaa. 
Yours,  &c. 

Dated 

Ifama    ..— 

Addrasa 

N.B.  Unlets  the  Society  is  formed,  the  entirs  dsponk 
will  be  retorned,  aad  the  expenses  paid  by  the  promo<eis. 


CARRIAGES  for  SALE,  NEW  and 
BBCOirD  HATTD,  of  the  best  mske,  and  Terjr 
cheap  fbr  OMh,  ooonatuiff  of  step  piece  baroaohes,  elegant 
and  stjlishOeorgelV.  phaetons,  drinng  ditto,  sooiablee, 
single  and  doable  Broughams,  the  head-opening  fonning  a 
Bammer  carriage,  pileotuma  with  mahoganj  fittings,  cab 
pbaetona  and  ponj  phaetons.    Twel.e  inontbs*  warranty 

S'ven,    and    a  ssring    of   twentT-fl.e   per    cent,    at  29, 
AVIB8-8TBEET,  BKRKELKY-SQUARE. 
BETEBAL      LIGHT      BROUOHAMS      and      CAB 
PHAETONS,  Second  hand,  at  S5  and  76  gnineas  each. 


TO  CARRIAGE  PURCHASERS.— 
I.  BOOERS  begs  retpectfallr  to  inrite  all  who  ar« 
in  qneet  of  first-rate  CARRIAOBS,  at  a  moderate  price, 
to  riew  his  well-s.lected  STOCK  ;  comprising  bronf^iama 
of  the  highest  finish  (both  new  and  second-hand) ,  barouches 
on  O  and  elliptia  springs.  Stanhope  and  Oeorge  XV.  phae- 
tons, handsome  roomy  pair-horse  clarences,  most  admirably 
adapted  to  family  nse,  chariot*  by  Hobson,  britaskas,  ftc. 
—At  26,  Hortb  Aodler-street,  Oxford-str«et. 
(Prioea  moderate.) 


StrMMBB  CARRIAaES,  NEW  AND  SECONDHAND, 
OF  THB  BEST  DE8CEIPTI0N. 

MESSRS.  ROBSONand  CO.  56,  SOUTH 
AUDLBT-8TEEET,  comer  of  Mount-street.  Oros- 
Teoor-aqnan,  haye  ready  for  immediate  nse  several  step- 
piece  Baronehes,  with  and  without  Cee  and  under  springs, 
Ohanots,  Landaus,  Coaches,  and  Brit«lns.  Also  nrj 
elegant  and  stylish  Oeorge-the-Fonrtli  Phaetons,  Driyinip 
Phaetons,  and  othen  ;  and  Sociables,  singls  and  doohts- 
bodied.  Broughams,  and  Clarences,  for  one  and  two  hone*, 
toMo»Ure,  with  liberty  to  puichaae.  All  oarriafes  sold 
warranted  twelre  months. 
.Seranl  4«andtaisi  li(h»  Bronchial  ftoB  K&  g|iiiiaw.to 


THE    UNITED     KINGDOM     TRADE 
PBOTECTIOIf  ASSOCIAnOir. 
osnon. 
1.  The  colleolion  of  debt*  for  membam. 
S.  The  edleotion  of  rents  for  meubera. 

3.  Professional  itteadaooe  at   the  Coaaty  Ooats  ftc 
members. 

4.  Coitfidential  inquiries  for  members  as  to  th«  re^OMsi* 
bility  of  parties.  

Secretary  and  Solicitor— Mr.  JAUES  TOWSUSl. 

Agent  and  Collector — Mr.  Thomas  Adsma. 

Office,  1,  Moorgate,  London-wall,  London:  olBee  hooiB, 

10  till  6  o'olook. 

Amraal  nbaeription,  one  (pnta. 

N.B.— By  the  County  Court  Acts,  a  pesson  smn^  in 

those  courts,  and  employing  a  solicitor  or  reoo^^nued 

agent,  need  not  appear  personallT,  nnlesa  sa  a  wituMS. 

In  this  Association  tne  soUeitor  or  ms  deputy  will  coodaK 

the  cases  free  of  ftirther  charge  to  the  memoera,  with  the 

ezoeption  of  the  disbursements,  and  6  per  oaat.  on  sws 

received.    Charge  for  collecting  rent*  6  per  cent. 

Members  becoming  aoqnaintod  with  fraudulent  eondn^ 
are  requested  to  oommonunte  same  oonAdantiAlly,  fix  the 
nse  of  the  members. 

Professional  agents  required  thimglKnit  ih»  Uaitad 
Kingdom.    None  but  solicitors  need  apply. 


TATE'S  EXCHEQUER  INK  (for  Leffd 
Baeorda  and  all  important  Writiiws)  is  vandhe- 
tnred  upon  principles  that  insure  a  fine,  limptd  bUak  ink 
for  steel  or  quill  pens,  witkoni  sedhnsnt  or  the  slightest 
tendency  to  thiokaa  ia  the  stand.  It  is  th«  panst  sat 
most  concentrated  preparation  for  oomnerosaT  puiptj— 
that  haa  basa  iaiaatsd,  aad  is  aot  alltocted  by  iIImsIii 

"  A  Tory  osefU  ink."— JfstsiiM  Cknmel: 

May  be  had  at  IB,  boawt^n^UBa,  OkaaaaUa ;  aad  ^ 
aU  Statknssa.  Oootttf-tmrnf  WaittJ.  B— ■  a^—o— 
Imlill  lUthlMkiii 
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BCALB  OF  CHABOSS  K>B  ASTEBTISBIIBBTS. 

Under  Ttftj  Wbrdi  ...„.„..«..« £0    S    0 

Tor  erery  additional  Ten  Word* 0    0    6 

Adrertiiementa  from  the  Conntiy  ahonld  b«  accompanied 
irifh  an  order  upon  the  Agent  in  Town,  or  a  Poat-oflloe 
OTder  (pmUe  at  ISO,  Strand)  for  Am  amoBit. 

AdrerttaeaMiila  oiderad  fi>r  tke  flnt  face  ara  ahar|«d 
If  nc*  aa  iiwUr»d.  tl^  will  taka  the 


We  eaanot  mdertake  to  rvtom  rejected  oommnnioatloBa. 
Whaterar  ia  intended  for  inaerticm  moat  be  anthentioated 
bf  tfa*  naaie  and  addraaaof  the  wiiter;  not  mniiaaiily 
NT  pabliaation,  but  aa  a  gnaranteaofhia  gocd  Uth 

So  Biniea  ean  ba  taken  of  anonmona  -~iiimnni**itiitnt 


THE  LAW  TIMES. 


SATURDAY.  JULYS.  1851. 


NOT  SO  BAD  AFTER  ALL. 
LoKD  Brougham  has  oMained  some  returns 
from  the  Common  Lai7  Coarts,  of  the  trials 
had  m  them  at  two  periods  of  six  months 
before  and  after  the  establishssent  of  the 
County  Conrtt,  the  object  being  to  ascertam 
what  is  the  actual  diminution  of  business  of 
which  such  vigorous  complaints  are  made. 
The  results  will  probably  surprise  our  readers 
as  much  as  they  hare  astonished  ourselree. 

The  periods  chosen  for  the  experiment  were 
the  flourishing  one  of  1844-45,  and  the  equally 
prosperous  one  of  1850-51 ;  the  former,  it  will 
De  oDserred,  preceding  the  railway  litigation, 
and  the  latter  succeeding  it.  The  results  shew 
a  total  of  912  causes  tri«l  in  the  half-year  of 
1844-5,  and  of  903  tried  in  the  like  half-year 
of  1850-1;   being  a  (isera»e  of  (en  only  1 

We  confess  ourselves  fairly  puzzled  by  this 
unexpected  revelation,  as  we  know  that  on  all 
the  Circuits  there  has  been  a  great  diminution. 
It  is,  therefore,  plain  Uuit,  up  to  this  time, 
the  County  Courts  have  inflicted  no  material 
injury  «pon  the  Superior  Courts.  They  have 
not  as  yet  stolen  away  their  business,  and  the 
prevalent  belief  that  they  have  done  so  must 
nave  proceeded  from  afidlaeious  impression, 
that  the  vast  number  of  suits  disposed  of  by 
the  County  Courts  were  so  many  taken  from 
the  Superior  Courts.  Such,  however,  is  not 
the  fact.  The  gMater  portion  of  the  business 
of  the  County  Courts  is  positively  new,  created 
by  the  facilities  they  aJGford  for  the  redress 
of  wrong,  and  without  them  it  would  have  been 
non-existent. 

But,  nevertheless,  the  fiact  that  with  extend- 
ing commeroe  and  increasing  population,  the 
business  of  the  Superior  Courts  has  decUned, 
though  to  a  trifling  extent,  when  it  should  have 
mcreased  largely,  is  significant,  and  demands 
▼0&.  zvxx.  »•.  ••&. 


serious  consideration.  That  business  is  still 
declining,  aa  every  pleader's  chambers  and 
every  agent's  office  knows  but  too  well.  To 
arrest  the  doumieard  progress  should  be  the 
aim  of  all  who  desire  to  preserve  the  ancient 
tribunak  of  the  land  in  their  dignity  and  thehr 
usefulness.  To  this  end,  a  bold  reform  of 
procedure  proposed  by  the  Cooamiasioaefi, 
combined  with  the  Law  of  Evidence  Bill,  just 
sent  down  to  the  Commons  with  the  unani- 
mous approval  of  the  Lords,  will  be  the  surest 
means ;  and  with  such  improvements,  and  are- 
arrangement  of  the  times  and  places  for  trial 
similar  to  that  which  we  last  week  proposed, 
there  can  be  no  doubt  that  the  business  of  the 
Superior  Courts  will  not  only  revive,  but  be- 
come vastly  mote  extensive  than  ever  it  has 
yet  been.  The  people  would  prefer  to  seek 
justice  there  if  they  were  only  permitted  to 
procure  it  with  tolerable  certainty,  speed,  and 
cheapness.  ^_^___ 

LAW  OF  EVIDENCE  BILL. 
LoBD  Dbnman's  ehx^uent  appeal  has  carried 
conviction  into  all  mmds.  Notwithstanding 
the  threats  of  o{^sition,  which  made  the 
friends  of  justice  tremble  for  its  fats,  the  Law 
of  Evidence  Bill  has  passed  the  House  of 
Lords  without  a  dissentaent  voice.  It  has  now 
to  undergo  the  ordeal  «f  the  Coaaoas. 

We  trust  that  its  reception  there  will  be 
equally  unanhnous.  It  is  vary  desirable  that  a 
measure  so  important  to  the  administration  of 
justice,  which  has  been  advocated  by  the 
thinking  few  for  many  years,  but  which  has 
made  its  way  slowly  into  the  convictions  of  the 
unreflecting  many,  should  go  forth  stamped 
with  the  approving  vote  of  the  whole  LegUla- 
iure.  If  the  House  of  Lords  could  find  no 
flaw  in  it,  and,  after  the  most  careful  investiga- 
tion in  committee,  could  pass  it  without  even  a 
division,  it  is  not  too  much  to  ask  of  the  House 
of  Commons,  less  f^ompetent  to  investigate 
such  a  question,  that  they  should  accept  the 
Bill  on  the  faith  of  the  ordeal  to  which  it  has 
been  subjected  by  the  tribunal  peculiarly 
qualified  to  try  it,  and  not  to  hazard  its  exist- 
ence at  this  late  period  of  the  session  by  an- 
other committee  of  their  own. 

Seemingly  unconscious  that  the  future  pros- 
perity of  the  Superior  Courts  is  dependent 
upon  the  success  of  this  measure,  Uie  Law 
Institution  petitioned  the  House  of  Lords 
agmMtik !  I  Nay,  it  t*  a  fact,  readers,  difficult 
as  it  may  be  for  you  to  believe.  The  House  of 
Lords  paid  no  heed  to  the  petition.  Not  a 
solitary  peer  could  be  found  to  support  it  with 
his  vote.  We  know  not  whether  this  lament- 
able exhibition  by  the  representative  of  our 
Profession  is  to  be  repeated  in  the  Commons : 
for  the  credit  of  the  lawyers  of  England,  we 
trust  that  there  will,  at  least,  be  wisdom  enough 
not  to  shew  how  far  their  Society  is  behind  the 
intelligence  of  the  time.  But  if  that  petition 
should  be  repeated  in  the  Commons,  we 
trust  that  the  example  of  the  Lords  will 
be  followed,  and  that  neither  in  the  Com- 
mons may  it  be  possible  to  find  a  soli- 
tary vote  in  furtherance  of  its  prayer. 
But  it  is  wise  never  to  feel  too  secure.  Hme 
presses,  and  amid  the  hurry  of  the  closing 
session  opportunities  are  afforded  for  delaying 
and  damaging  the  best  measures.  We  know 
not  who  has  undertaken  the  charge  of  the 
Bill  in  the  Commons ;  but  whether  it  be  con- 
fided to  the  Government  or  to  a  private  mem- 
ber, of  this  we  can  assure  them, — that  many 

eyes  are  upon  it.  many  good  wishes  go  with  it,  |  t^jt  has  been  provided  for  us,  and  leave  ujs 
Its  success  IB  a  matter  of  incalculable  moment  ^f^^  ^  ^^^  ((^-g  gf  itself. 


TRIALS. 
The  plan  which  we  propounded  last  week 
for  comfdeting  the  contemplated  reform  of  the 
Common  Law  Courts  by  facilitatiag  trials, 
appears  to  be  generally  approved,  the  only 
objection  offered  to  it  being  fie  extent  of  the 
proposed  changes. 

But  small  changes  are  useless  now,  as  the 
Common  Law  Commissioners  have  found. 
The  system  is  a  uhole,  and  cannot  be  amended 
without  making  more  mischiefs  than  are  cured. 
The  Commissioners,  it  is  said,  first  tried  their 
hands  at  amendments,  but  as  they  patched 
one  rent  they  made  two,  and  they  have  ended 
by  pulling  down  the  edifice  of  procedure  and 
rebuilding  it  on  a  new  plan.  So  it  must  be 
with  that  important  portion  of  the  administra- 
tion of  justice  which  relates  to  (rtoZ.  To 
shorten  procedure  without  speedy  trial  would 
be  a  manifest  folly.  Trial  cannot  be  facilitated 
without  more  frequent  Assizes.  There  cannot 
be  more  frequent  Assizes  without  a  re-ar- 
rangement of  the  Circuits  and  red^tributioa 
of  the  l^al  year.  It  would  be  an  extreme 
inconvenience  to  have  four  Sessions  and  four 
Circuits  in  ths  year.  From  this  it  follows 
that  the  Sessions,  as  the  least  worthy,  should 
give  place  to  the  Assizes.  Some  change  is 
certainly  necessary,  and  any  change  will  com- 
pel more  chsngea,  until  it  will  be  seen  that 
nothing  short  at  that  which  we  have  proposed 
will  meet  the  demands  of  the  occasion.  And 
that  wtU  do  it  effectively. 

It  has  been  said  that,  with  the  increased 
business  that  would  certainly  result  from  the 
improvements  suggested,  we  do  not  allow  a 
sufficient  time  for  the  circuits,  especially  as 
only  one  judge  will  be  sitting.  If  so  it  be, 
the  remedy  is  easv.  We  have  calculated  on 
four  judges  for  the  London  Court  of  Assise. 
Three  would  suffice,  and  the  fourth  might 
permit  of  an  eleventh  circuit  being  formed. 
If  a  month  be  not  sufficient  for  the  circuits, 
five  or  six  weeks  may  be  allowed,  and  ample 
time  would  yet  remain  for  the  business  of  the 
Term  in  banco. 

And  to  meet  the  possible  contingencies  of 
illness  or  excess  of  business  the  commissioa 
should  still  contain  the  names  of  the  Queen's 
Counsel  and  Sergeants  of  the  circuit,  and  if 
the  assistance  of  any  of  them  should  be  r». 
quired  they  should  be  paid  for  it  by  a  fee,  to 
be  fixed  by  the  Act. 


REGISTRATION. 
It  seems  to  be  generally  admitted,  even  by  its 
warmest  advocates,  that  the  benefits  of  Regis- 
tration are  prospective.  Some  years  must 
elapse  before  a  clear  title  will  appear  upon 
the  Register,  and  until  that  time  arrives,  there 
must  be  an  investigation  of  title  anterior  to 
the  registOT. 

There  is,  therefore,  no  doubt  that  Refristrat- 
tion  win  be  of  pecunianj  advantajte  to  our  o<ah 

?'eneration  of  lawyers.  ITie  soUcitors  now 
iving  or  in  embryo  will  profit  Lir^ely  by  it. 
Tbey  may,  therefore,  be  excused  if  they  accept 
with  equanimity  a  boon  which  has  not  heen 
sought  by  them,  but  which  has  been  thrust 
upon  them  in  despite  of  their  own  re- 
monstrances. We  have  nov  dune  our 
duty.  We  have  told  the  LcKislatarc  and 
the  public  in  plain  terms,  "  This  roea-iure 
will  increase  your  costs  and  our  proflis." 
Patriotism  demands  no  further  edbrt  to  repel 
the  gift.  We  may  bow,  without  corapunotion 
of  conscience,  submit  to  receive  the  advantigo 


to  the  Superior  Courts,  and  if  it  be  permitted 
to  be  put  aside  on  any  pretence  of  the  lateness 
of  the  season,  they  who  may  be  parties  to  the 
delay  wilt  be  exposed  to  public  censure. 

We  recommend  those  who  feel  an  interest 
in  the  preservation  of  the  business  of  the 
Superior  Courts  to  petition  the  Commons  to 
pass  the  Law  of  Evidence  Bill  during  the 
present  session.  -^ 


ASSURANCE  OF  TITLES. 
A  SHOAL  of  correspondents  have   in^iiirrd 
the  meaning  of  Assurance  of  Titles,  now  in 
practical  operation. 

It  may  be  stated  generally,  that  it  proposes 
to  extend  to  the  risks  that  affect  titles  the 
same  principles  of  assurance   which  guard 
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agumt  risks  bj  fire,  by  hail,  by  water,  or  to 
Ufe. 

Maoy  titles  are  legally  defeotiTe;  some  link 
in  the  evidence  is  wanting ;  an  bdr  cannot  be 
found;  a  party  having  a  minute  interest  is 
under  disability ;  a  death  cannot  be  proved, 
althouffh  there  is  no  doubt  about  it;  these, 
and  a  hundred  similar  defects,  are  continually 
occurring,  by  consei^uenee  of  which  property 
is  prevented  from  being  sold  or  mortgaged,  or, 
if  sold,  it  suffers  great  deterioration  in  value, 
by  reason  of  the  defect  in  title. 

Assurance  is  a  cure  for  such  defects.  A 
small  sum,  paid  either  at  once  or  annually, 
will  obtain  a  policy  of  assurance  which 
guarantees  to  the  holder  of  the  property  for 
the  time  being  its  fvll  vahe,  should  it  be  loet 
to  him  by  reason  of  a  defect  in  title. 

Accompanied  with  such  a  policy,  a  title, 
however  in  itself  defective,  is  not  only  as  good 
as  the  best  title,  but  actually  much  better, 
because  it  is  absolutely  secure:  it  is  placed 
beyond  tJl  risk,  and  therefore  will  command  a 
much  better  price  in  the  market  than  property 
not  so  secured.  Mortgagees  should  not  ad- 
vance money  without  it.  A  trustee  would 
■oarcely  be  justified  in  putting  out  trust- 
moneys  on  property  without  requiring  such  an 
assurance  of  the  title,  because  a  trustee  is 
bound  to  reauire  the  best  security  that  can  be 
had ;  and  if,  naving  the  means  of  securing  his 
money,  he  neglecte  it,  and  by  any  accident  it 
should  be  lost  by  reason  of  a  duective  title, 
he  would  be  personally  responsible. 

Some  instances  of  assurance  which  have 
actually  occurred,  will  shew  to  what  uses  it 
may  be  applied. 

A  solicitor  had  the  care  of  some  title-deeds. 
He  sold  his  business.  His  successor  could 
not  find  them.  The  owner  had  been  in  pos- 
session many  years.  The  property  was  sold, 
but  no  deeds  being  to  be  found,  ttiere  was  no 
title.  An  assurance  was  effected,  and  the  po- 
licy is  as  good  as  the  deeds,  for  it  guarantees 
the  value  should  the  property  be  lost. 

A  husband  seized  in  fee  died.  Dower  was 
barred.  The  widow  remained  in  possession 
fifteen  years.  No  heir  could  be  found.  A 
marketable  title  could  not  be  made  to  a  pur- 
chaser, so  an  assurance  was  effected  against 
the  chance  of  an  heir  appearing  and  recover- 
ing the  estate. 

A  property  was  sold  in  small  lote,  each  of 
60t.  value.  The  cost  of  separate  investiga- 
tions of  the  title  by  each  purcnaser  would  have 
been  more  than  the  purchase-money — in  fact, 
it  would  have  prevented  a  side.  The  owner 
assures  the  title  of  each  lot,  and  the  policy  is 
accepted  in  lieu  of  a  ruinous,  and  indeed,  im- 
possible investigation  by  each  of  the  pur- 
chasers. 

These  are  *onie  of  the  instances,  which  have 
actually  ocatrred,  of  the  beneficial  application 
of  assurance  to  titles.  They  will  serve,  better 
than  any  description  of  a  plan,  to  make  the 
principle  and  the  practice  intislligible  to  our 
correspondents. 


Momdof,  Jww  SO. 
BILU  BBAD  A  SECOND  TtMB. 
OUaf  JnitioM'  SalariM. 
liOftn  SodetiM 
mghwaylUtM 
BioliwiMtiiml  Jnriidiction 
Mwehant  Beamen'i  Fond 
BargeMM  ud  Freemen'i  FkriUmentaiy  FnnoUie, 

Tm—dag,  Julf  I. 
School  8itM  Acta  Amimifaiaat. 

Weinuiam,  Jub/ 1. 
HecldriMtiwJ  Basidenow,  Inumd. 
Chorohes  Rod  OhftMla,  Ireland 
Untted  Ohnroh  at  Bn^aiid  ud  Intend 
FkarmMj. 

T>»r»fnjr,  Ji^y  3. 
AMMMdTaxM  Compoaition 
Pablio  Worb,  Inland 
FnUia  Warb,  FUwriM,  Ae. 
Tatacinarjr  SurgaoDi*  Bxtmption.' 

BtLM  BBAD  A  TBIBD  TIMB  AMD  PASSBO. 
Mmidaf,  Jmu  30. 
QoDonl  Board  of  HnlUi. 

nandqr,  Jitlji  3. 
Oath  of  Abjuntioo,  Jam 
Highway  Batea 
Kiflftriiitifral  Jiir{adiot2o& 
Burgaaa'a  and  Fnemen'a  Faritameiitai;  FnnahiM. 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BBAD  A  THIRD  TIMB  AND  PASSBD. 
:Fridaf,jKuK. 
Watai&rd  aad  Tnioora  Baflwaj. 

Tmndag,  Jtif  1. 
Warkworth  Haihonr  Soek. 

nandoy,  J'ate  3. 
Imparial  ContiDantal  Oaa  Aaaociaoon 
Sa&t  Bartholomew'i  Hoapital  Batata 
Saint  Paoena,  liiddlaaaz,  paTing. 


THE  LEGISLATOR. 

Imyertal  Varliannit 
PUBLIC  BUSINESS  TRANSACTED. 

BILLS  BKAD  A  PIB8T  TIMB. 

A«{w,  Jitu  27. 
Borgeai'a  and  Fnemen'a  Parliamantaiy  Iktiiohiaa 
MarriagM,  India. 

Mtmdofff  Junt  80. 
Taterinanr  Snrgeona'  Exemption 
aiaeaaed  Taxet  Compoeition 
Oenenl  Board  of  Health,  No.  3. 

Tiutioji,  JkI)  1. 
MarcantQe  ICarine  Act  Amendment 
Fablio  Worki,  Ireland 
Foblio  Works,  Fiaheriea,  Ac. 
Salmon  Fiaheriea,  Sootbmd 
Arreat  of  Absconding  Debtors. 
Law  of  Bvidence  Amendment. 

WMhtndaf,  JtiXg  3. 
OonreTanoe  of  Uails  by  Bailwi^. 

31a¥rtdaf,JalfS. 
Tompike  Trast*  Anaogemeots, 


SBSSIONAL  PBINTBD  PAPBBS. 
Par.  Nmnb. 
400,  Bodeaisatical  Commission,  and  Archbishoprias  and 

Biahoprioa    Betnms 
41t.  BaSway  AeeidaBt,  Clay  Croas  Station— Copy  of  Ba- 

port 
403.  St.  Sand's  College,  Lampeter— Treaaoiy  Uinnte 
330.  Lists  of  Voten— Abetnut  of  Betnm 
3M.  Clogheen  Union— Oopiea  of  Correepondence 
423,  Vtnr  Chnrohee — Aoeoont 
435.  Birkenhead  Land  and  Wotka— Betnm 
MS.  Committee  of  Baleotian— Mh  Beport 

437.  Bills— Chief  Jnstices'Salariea 
43e.     —    Stock  in  Trade 

438.  —    Loan  Societies 

439.  —    Highway  Batee 

440.  —    Boolesisstioal  Jorisdiotion 

441.  —    New  Forest  Deer  Bemonl,  to,  as  amended  by 

the  Select  Committee 
364.     — '    Conntr  Courts  far^ur  Kxtension  (Amended) 
444.     —    Sohool  Sites  Aets  Amendment 
451.     —   Booleeiaatioal  Titles  Assumption,  as  amended 

by  Committee,  and  on  Consideratioa  of  Bill 

as  amended 
443.     —    Begistratfaui  of  Aaanraneee 
461,     —    Burgesses     and     Freemen's    Pariiamentaiy 

Franchise 
453.     —    Harriages  (India) 
468.     —    Veterinarr  Sorgeons'  Exemptiou 

460.  —    Assessed  Taxes  Composition 
4S0.     —    General  Board  of  Health  (No.  2.) 

461.  —    Coonty  Conrts  Auther  Extension  (aa  amended 

by  the  Committee,  and  on  Ba.oommittment) 

471.  —    Salmon  Fisheriee  (Scotland) 

472.  —    Arrest  of  abecondiiig  Debtors 

473.  —  '  Law  of  Bridenoe  Amendment 
374.  Boyal  PaUoes,  Ae.— Aoooout 

414.  Ceylon — Account 

434.  Kaflr  Tribes— Betnm 

388.  Agar  Town,  St.  Panoraa— Beport  ^  B.  D.  Grainger, 

esq. 
Navigation  (Netherlands) ;— Copy  of  Laws 
467,  Court  of  Chancery  (aalaries,  Ac.):— Betnm 
433.  Bmeat  Charles  Jones ;— Copy  of  Letter,  Ac. 


HOUSE  OF  LORDS. 

CHABITABLB  TBDST8    BBPOBM. 

The  LoBD  Chancellor  introduced  to  the  Hoom 
of  Peers,  on  Thnrsdajr,  a  Bill  for  &ciUt«ting  and 
better  securing  the  due  Administntion  of  Charities 
in  England  and  Wales.  Theautnect  has  been  under 
the  conaideration  of  Fsrliament  n>r  the  last  seventy 
yean;  and  rinct  1786  five  commissions  have  been 
issued  to  examine  into  it— four  under  the  authority 
of  Parliament,  and  one  under  the  signmanoal  of  the 
Crown :  thirty-two  reports  have  been  presented  on 
the  subject.  There  are  28,840  charities  in  England 
and  Wales,  more  or  less  to  be  inquired  into.  Of 
these,  those  with  an  income  less  than  bl.  a  year  are 
no  less  than  13,000,  nearly  half;  thoee  between  5/. 
and  101.  are  5,000 :  and  those  between  lOi.  aad  100/. 
are  4,000.  Of  course,  any  litiration  respecting  the 
admmistrstion  of  the  smaller  of  these  chuities  would 
swallow  up  in  law  charges  many  years  of  their  income. 
In  1840,  various  Bills,  founded  on  the  valuable  re- 
ports made,  were  submitted  to  Parliament;  but  all 
unfortunately  failed  to  meet  its  approbation.  In 
1845,  LordLyndhnrst  brought  in  a  BUI,  which  passed 
through  that  House  almost  unanimously;  batmatten 
of  great  importance  occupying  the  other  House,  and 
the  Government  of  that  oar  declining  to  press  this 
Bill  forward,  it  was  lost.  In  1845,  another  Bill  was 
thrown  out  in  the  other  House,  by  a  nujority  of  two. 
It  has  been  endeavoured  to  avoid  the  objections 


urged  by  the  last  BiO,  witfaoat  impaiiiBK  Oa  eOcaey 
of  the  present  measure;  and  if  this  BiU  &il,  than 
will  be  little  chance  of  settlmg  satisfsctorily  hen- 
after  a  matter  univenally  admowledged  to  raqain 
legislative  interfersDoe.  One  of  the  peat  eosn  <t 
abuse  in  tin  adninistoation  of  diaritMa  is  tht  want 
of  publicity,  and  of  diedc,  to  their  aoooaate.   Oaa 

charity  lost  no  less  than  30,0001.  in  tliat rr. 

There  is  another,  where  an  annual  rent  of  ori;  tU 
was  paid  for  property  which  now  Iatsatl,500(.a}SK. 
In  many  cases  tent-diaifea  had  ooma  to  he  soa- 
sidered  as  the  permaneot  value  of  ttie  charity.   la 
otiiers  the  proceeds  ct  the  charities  had  ben  pa. 
mitted  toiall  into  the  hands  of  amigleUaslae;  iatts 
iiniiisii  iif  limn  liii  iliiiil.  siiil  tlim  it  use  ili»  niwid Hal 
hehadfciledtodiadivgahistnat.    ItiapmpMstts 
eetidjlish  a  board  <rf  five  coiumlsriuiitii  a,  to  be  esU 
tiie  "Charity  Commissitnien;"  two  of  tiieeaauBis- 
sionefsaretbbepaid,aiidtheollMmDotnid.  Tks 
bosrd  is  to  be  made  a  corporation.     It  n  to  has* 
power  to  iasoe  precepts  for  the  prodaetioa  <f  ao- 
counts  and  documents  and  the  »**-"~'**trt  of  wit- 
nesses; to  have  the  duty  of  advisiiv  tnuten  m  to 
tbsir  acts,  and  the  power  to  exonerate  then  bias 
the  consequences  of  acts  done  onder  sachsdiies; 
and  to  have  the  power  of  poitfaig  the  AttosMv- 
Qeneial  in  motion,  and  iirmtiniiriir  his  ai^oo,  la 
cases  which  they  think  requin  us   iatisfciauee. 
Jurisdiction  in  eases  under  3IM.  a  year  isgivao  io  tJM 
County  Courts;  hi  cases  betwaea  3IK.  aad  lOOL  a 
year,  to  a  Master  in  Chancery.  Tke  «'<i^aii  of 


the  trustees  d  the  chaiitiea  mast  be  filed  yesriy  in 
the  County  Court  of  the  distoiot  iaehiteg  the 
charity:  and  the  aeooontsof  the  oosniaioansat 
he  jeany  laid  before  Parhameot  The  mpunn  c( 
the  board,  and  of  woridng  tiie  law,  an  to  be  paid  by 
a  tax  of  twopence  in  tiie  pound  on  the  iaaoe  of  aa 
charities  abore  I0(.  ayearj  and  it  is  estisutsd  (M 
such  a  tax  will  prodnoe  8,SjMK.  a  year.  The  BOl 
makes  firovision  for  the  union  of  saadi  disritass; 
and  it  will  deal  with  permanency  niiluasdch«il»s 
only,  and  not  with  diaritiea  sopportad  by  vatntar 
contribotions.  Petitions  have  been  i»fsisilnl  (e  m 
heard  by  counsel;  bat  as  their hi<lsU|»  taswai 
that  can  be  s^  for  or  agahist  the  Bill  sanly  thsv 
can  dispense  with  the  qieeches  of  eoonsd.— LoM 
BaonoHAM,  Lord  Stanlbt,  a^  ^  Bsd  af 
Cbichbstxb— the  last  having  been  a  ssaasbag  gf 
the  commission  on  the  snhtect  gave  the  BID  Aiit 
general  good  word;  bnt  Lord  SxAittBr  iatiiiatail 
an  apprdiension  that  a  ^ill  leadaaacood  tjanat 
the  end  of  June  will  not  be  aiUe  to  pass  the  oideal 
of  a  House  of  Commons  looking  aozioasfy  fir  the 
termination  of  its  labours. 

LAW  OV  BVIDBNCB  AMBMDMBMT  BILL. 

Friday,  June  27.— Lord  Bboosham  nteuoaed 
certain  verbal  alteraticHu  in  tius  BiU,  which  had 
lieen  adopted  on  the  suggestian  of  hk  noUe  faieni 
the  Lord  Chancellor.— The  Bill  was  thea  nal  a 
a  third  time.  On  the  ouestiou  that  the  Bia  do  pas^ 
Lord  fiBocoHAM  said— I  eongrafhta  year  Ifoid. 
ships  and  the  oountrr  on  this  most  importaat  bsb- 
sure  having  reoeivea  your  sanctioB,  anl  beisg,  ss 
may  be  confidently  emected,  about  to  pass  iato  a 
law.  You  have  oonfocred  an  imatiiiislit  hsasfit 
upon  the  community,  you  have  incakniabiy  im- 
proved the  administaation  of  justice,  e&oed  Aon 
our  jurisprudence  its  greatest  blot,  jiaotai  amr.juA. 
dal  system  upon  soOd  pounds,  aiid  ptoridad  the 
best  security  to  the  bench  and  tin  aafcst  prutsetion 
to  the  bar.  Let  me  Auther  say  how  gnUMLlfsri 
on  behalf  of  my  revered  and  moat  dear  biead,  ant 
now  present  to  partake  of  our  satii&etian.  Tea 
have  this  day  gladdened  hia  heart — you  Intel 
his  illustrious  youth. — ^The  tSU  W"  ""^ 


county  COT7BT  JUBIBniCTIOH. 

Lord  Wharnclifve  presented  a  petitifln  bom 
the  boronj^  of  Leeds,  agaioat  the  two  hills  now  be- 
fore the  HouM  with  i^eienoe  to  the  r-^T-r—  of 
County  Court  Jurisdiction  to  cases  ol  baafaaptey 
and  equihr,  on  the  ground  that  tfa*  dotiei  of  At 
judges  or  the  County  Courts  are  almdy  exlrenal| 
onerous.— Lord  Bbouobam  "»—i««~«  that  the 
grievance  to  which  this  petition  had  itAxvuai  was 
very  great,  for,  although  rsoott  legislataoB  tsaded  to  . 
cast  a  great  increaw  M  bnsiiien  npoa  thoas  Veanad 
judges,  there  was  no  increase  of  reamneiatian.  Ths 
present  amount  of  salanr  be  considered  very  siaalj. 
and  at  the  same  time  he  waa  r*hnrmti  to  s^  As 
surplus  revenue  resulting  from  the  tabovt  of  the 
judges  of  the  County  Comts  was  paid  into  the  can- 
solidated  fhnd.  Ftom  that  increased  revenae  reaaa- 
neiation  nught  wall  be  paid  for  increaaud  Uicm. 
He  (Lord  Broogbam)  had  reeeived  nnmeroas  eoas. 
plaints  from  the  judges  of  the  Coosfy  Cowta  flan- 
selves  on  this  subject  and  he  tlioagbt  notiHagcoaU 
be  more  bir  than  the  ixayer  of  the  petition,  tkat  if 
compensation  wu  denied,  extra  labour  aboaid  aot 
be  imposed.— Lord  Campbbu.  preseuteJ  a  petition 
irom  the  soliciton  ci  Southampton  in  Cavoav  of  tW 
extension  of  (bounty  Court  jnrisdietioti.  and  took 
the  opportunity  to  expren  hb  couuuiMsoe  with  the 
noble  lord  (Lord  Broagham),  that  it  wm  U|Wv 
deahrable  these  Coantjr  Cooit  Jadgea  akovM  not  til 
oveiwoikad. 
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FBBTXMTION  OF  OnSMCn  BIIX. 

hni  Campbbu.  proceeded  to  moTe  that  tlie 
Commoni'aiDendnienti  in  the  PreTentioii  of  Offences 
Bill  thould  be  taken  into  conrideretion,  expreuing 
kil  icpet  tliat  s  Bill  for  the  improTemeot  of  cri- 
niul  proceedinp,  sent  down  at  the  same  time  w^ 
this  BUI,  had  not  bean  retamed. — Lord  Bbouoham 
warmly  oommended  his  noble  and  learned  Mend 
(totd  Campbell),  and  aasand  flieir  lordships  that 
flie  noble  lord  had  not  in  the  least  depee  overstated, 
bnt  raflier  nndeistated,  the  great  pains  which  had 
been  taken  with  respect  to  the  ImproTement  of 
Criminal  Frooeedinfis  Bill.  He  (Lord  Broogham) 
was  qnite  mortified  that  it  should  hare  been  sent  be- 
fbiB  a  select  committee  elsewhercL  becaose  at  that 
critical  period  of  the  session  the  delay  which  most 
necessarily  arise  wonld  jeopardise  the  passing  of  the 
BOl.  He  begged  to  ask  tiie  noble  lord  if  he  conld 
gjroanyioformation.as  to'vhen  it  was  fikelytiie  report 
U  the  cominissionars  on  Common  Law  proeeedings, 
would  be  made.— Lord  Campbill  waa  deeply 
griered  that  he  could  afford  no  satisbctory  informa- 
tion.  Some  time  since,  lie  had  asked  when  the 
report  wonld  be  made,  and  he  was  told  in  a  fortnight, 
bnt  they  had  now  arnred  at  the  27th  of  Jnne,  and 
BO  report  liad  been  made.  He  thought  it  was  very 
arach  to  be  deplored,  as  it  had  prevented  the  judges 
from  carrying  into  eflect  some  very  salotuv  reforms 
which  they  l»d  contemplated. — ^The  Commons' 
amendments  in  the  Prevention  of  OAnoes  Bill  were 
then  agreed  to.  ^ 

HOUSE  OF  COMMONS. 

SBNBmAL-BOABD  OV  SBALTH  BItX. 

On  the  order  of  the  day  for  die  third  reading  of 
this  Bill,  Lord  Sbbinoton  moved  the  omission 
from  theftrst  clause  of  the  words  "so  as  the  same 
apie  authorised  by  the  Public  Health  Act"  He  ob. 
jected  to  them  firom  the  practical  experience  of  their 
effect  in  towns  now  suffering  from  their  introduction 
ia  the  former  Act. — Mr.  Fbewbn  seconded  tlie 
motion. — Mr.  Mullings  thought  the  words  in 
queation  only  made  the  Bill  consistent  wifli  the 
fSnrner  Act. — Lord  Simoun  said  the  words  were 
introdneed  into  the  Act  of  last  year  on  ^e  best  legal 
advice  be  could  get  in  that  house,  and,  acting  on 
flie  same  advice,  he  had  introduced  tliem  into  this 
BiU. — Tlie  ATTonNBT-OBMBBAi.  said,  that  if  the 
words  were  omitted,  the  provisions  of  the  Pub- 
lic Health  Act  might  oe  overturned.  The 
amendment  was  then  negatived  without  a  division. 
— 4tfr.  FtTLLBB  moved  that  Hastings  be  inserted  in 
tb»  «di0dnle.— Star  W.  '^nincK  seconded  the  mo- 
tion.— Lord  SiTMOuB  opposed  the  poposition.  He 
waa  Quite  ready  to  admit  fhat  Hasongs  was  one  of 
the  dirtieat  towns  in  EngUnd  ;  but  the  point  was, 
tiiat  St.  Leonard's,  being  a  cleui  town,  could  not  be 
joatly  laden  with  Uie  expense  of  cleansing  Hastings. 
— ^Mr.  Holland  supported  the  motion. — Lord 
Ebbinoton  reminded  the  House  tliat  under  the 
Health  Mf  Towns  Act  there  was  ample  power  to  rate 
particalar  districts  according  to  their  especial  vrants, 
without  burdening  contiguous  localities.  The  House 
divided.    The  numliers  were — 

Forthemotkm 95 

Agninstit 77 

Minority —18 

The  boroogh  of  Hastings  was  accordingly  inserted 
in  the  sdiMole. 

'    COTJNTT   COUBTB  TUBTHBB  KXTBNSIOir  BILL. 

Tvbsoat,   July  1.— Clauses  from  1  to  6  were 
agreed  to. — On  clause  7,  giving  general  power  to  the 
Lord  Chancellor  to  make  oraers  for  carryiog  the 
Bill  into  execution  in  respect  of  causes  and  matters 
pen^ng  in  tbe  Court  or  Chancery. — Clause  9  was 
struck    out. — On   clause   10,    enabling   the   Lord 
Chanoellor  to  establish  a  schedule  of  fees  to  be  re- 
ceived on  account  of  Equity  business  done  by  the 
judges,  and  declaring  that  such  fees  shall  not  be  paid 
to  the  judges,  but  oe  paid  in  to  the  consolidated 
fiind,   Capt.    Fitzboy  protested  against    tlirowing 
additional  labour  upon  the  County  Court  judges, 
and  withholding  fair  remuneration  from  them.    Tlie 
(jovemment  wonld  be  unable  to  procure  the  ser- 
Ticea  of  competent  persons  if  they  treated  gentlemen 
bdonging  to  ai  liberal  and  learied  profession  m  so 
ahabby  a  manner. — Sir  6.  Gbbt. — ^The  hon.  and 
gallant  member  assumed  that  the  Bill  proposed  to 
urow   additional   labour  upon  the  judges  of  tlie 
County  Coorts  without  giving  them  any  additional 
remuneration ;  bnt  such  waa  not  the  hiA.    Tbe  Bill 
propoaed  to  give  them  additionalremuneration,  which 
the  Government  had  tbe  power  to  award  to  them,  if 
necessary.     The  20th  claose,  as  it  came  down  from 
the  other  Honse,  proposed  that  the  Lord  Chancellor 
should  have  Uie  power  of  fixing  the  salaries,  with 
the    consent    of  the   Treasury;   but  it   was   not 
thought   right  that  this  power  should  be  given  to 
the  I^ord  Cnanoellor,  by  whom  tliese  gentlemen  were 
appointed.      The  BiU  substituted  a  maximum  of 
1,500/.  for  one  of  1,200/.  for  the  judges,  and  an  in- 
crease for  clerks  in  the  same  proportion.    Tliis  pro- 
posal,  however,  to  increase  the  maximum  wnere 
necessary  was  not  to  be  understood  as  holding  out 
any  approximation  to  a  pledge  or  promise  on  the 


part  of  the  Govermaenttiiat  this  auuriaiiMi  shoold 
IM  readied.  The  time  of  many  of  these  judges  was 
not  fully  occupied,  and  it  was  therefore  necessary  to 
nwke  a  distinction.  In  taking  jiower  to  increase  the 
salaries,  therefore,  he  was  not  giving  the  judge  the 
right  to  cbim  tbe  increase.  The  clause  wss  tiien 
sgieed  to,  and  the  remainder  of  the  danses  were 
disposed  of. — Mr.  Mdllinos  proposed  a  clause, 
givmg  the  Judges  of  the  Soperior  Courts  power  to 
certify  that  certain  actions  brought  before  them 
ought  to  have  been  brought  in  the  County  Courts, 
fai  which  case  the  pUintiff  wonld  not  be  entitied  to 
his  costs.— The   Attobnbt-Gbnbbal  could   not 

re  to  this  clause.  If  the  Legislature  gave  parties 
right  to  sue  in  the  Superior  Courts,  it  would  be 
rather  hard  to  pwnish  them  forso  doing.  If  the  action 
ought  to  have  been  brought  in  the  County  Courts, 
make  the  phuntiff  go  there,  bnt  it  wouU  be  arbitrary 
anduujnst,  when  apUintiff  had  exercised  the  privilege 
which  tiie  law,  gave  him  to  deprive  him  of  his  coats.— 
The  Attobnbt-Obmbbal  than  propoaed  the  addi- 
tion of  a  daose.  The  oiaaae  was  rendered  necessary 
hi  consequence  of  the  attome^rs  practising  at  these 
courts  having  actually  entered  into  a  confederacy  to 
exdnde  barristers,  who  could  not  take  a  brief  from 
the  smtors  in  the  court  At  no  distant  period  it 
might  be  expected  that  the  extension  of  tbe  County 
Courts  would  disorb  the  whole  provindal  business 
of  the  country,  and  it  was  not  deauable  that  the  Bar 
of  England  should  be  annihilated,  especially  as  it 
was  tma  it  that  the  judges  of  these  courts  must  on 
vacancies  be  recruited.  He  believed  that  the  higher 
branches  of  the  Profession  of  solidtors  by  no  means 
desired  to  encroach  on  the  privileges  of  the  Bar,  and 
it  was  not  only  in  the  interest  of  the  Bar,  bnt 
idso  of  the  suitor  and  the  public,  that  he  proposed  in 
tbMe  Courts  in  matters  between  20/.  and  50/.  to 
place  the  attorney  and  the  solidtor  in  the  same  rela- 
tive position  they  occupied  in  other  courts. — Mr. 
FiTZROT  fdt  bound  to  oppose  the  clause  in  its  pre- 
sent shue,  for  it  was  his  object  to  make  justice 
dieap.  He  had  been  told  that  the  attomevs  in 
some  courts  had  made  combinations  to  exduoe  the 
bs^  but  he  thought  there  was  some  error  on  this 
point  for  he  found  in  (Mordshire,  where  he  was 
told  this  had  been  done,  that  several  members  of 
the  law  had  agreed  to  accompany  the  County 
Court  judge  on  his  circuit  and  to  form  a  regular 
County  Court  Bar.  If  this  was  effected  in  one 
instance  it  might  in  all ;  but  it  wonld  be  most  uqjust 
to  compel  parties  to  go  to  the  expense  of  employing 
both  counsel  andattomeyin cases  between 20/.  and 50/. 
Mr.  P.  HowABD  recommended  the  postponement  of 
the  dense.- Mr.  J.  BvAira  supported  the  clause, 
bnt  hoped  the  Attorney-General  wonld  strike  out  the 
latter  part  of  it  which  would  have  this  effect  that  if 
two  barristers  attended  a  C6unty  Court,  they  might 
be  employed  to  the  exduaion  of  everybody  else.— 
Mr.  W AKLBT  proposed  that  the  discussion  be  ad- 
journed. He  regretted  that  the  dause  had  been 
proposed,  introdndng  a  new  prindple  of  action  in 
the  County  Courts,  which  were  at  present  working 
satisfactorily  and  economically. — Sir  G.  Pbchbll 
supported  Mr.  Wakle/s  suggestion  for  the  postpone- 
ment of  the  discussion. — ^Tne  Attornbt-Gbmbbal 
expressed  his  readiness  to  modify  the  dause  in  ac- 
cordance with  the  suggestions  of  the  hon.  and  learned 
membcor  for  Haverfordwest.  When  hon.  gentlemen 
talked  of  tiie  economy  of  these  courts,  he  thought  it 
right  to  mention  that  he  did  not  propose  to  increase 
the  expense  of  the  law  as  administered  there,  the 
amount  of  the  fees  being  limited  by  Act  of  Parlia- 
ment—At the  suggestion  of  Sir  O.  Gbet,  the  modi- 
fied clause  was  added  to  the  Bill,  with  the  under- 
standing that  tiie  Bill  as  amended  should  be  re- 
printed and  re-committed. — The  House  then  re- 
sumed, and  the  Bill  being  ordered  to  be  reprinted, 
its  re-committal  was  fixed  for  next  Tuesday. 


PARLUMENTAKY  PAPERS. 
CoCBTOF  Chakckbt.— On  Thursday,  a  return 
to  the  House  of  Commons  was  printed,  shewing  that 
since  the  passing  of  tbe  Act  5  &  6  Vict  c.  103  (1842), 
the  totsl  sum  due  or  paid  for  salaries,  office  ex- 
penses, and  compensations,  amounted,  on  the  25th 
November  last,  to  589,054/.  17s.  4d.  The  four  late 
sworn  derks  who  were  appointed  taxing  masters 
have  recdved,  in  the  same  period,  for  salaries  and 
compensation,  the  Urge  amount  of  21 1,086/.  13s.  lid. 


THE  MAGISTRATE, 

AWD  PABOOEIAI.  AlfD  MCNICIPAL  LAWTBH. 

SummaTV. 

It  is  mneh  to  be  desired  that  the  Charity  Estates 
Bill,  now  before  the  Lords,  should  be  passed  into  a 
law  during  the  present  session,  and  then  there  will 
be  no  necessity  for  such  applications  to  the  Court  as 
thst  made  in  Ex  parte  the  Corporation  iff  Brittol, 
17  Law  T.  173,  in  which  trustees  had  held  a  secret 
meeting  for  the  election  of  new  trustees  while  a 
petition  was  before  the  Court  upon  the  subject. 


For  this  they  wan  rebuked,  and  the  report  was 
ordered  to  be  sent  back  to  the  Blaster  to  be  re- 
viewed. 

A  very  remarkable  ease  is  that  of  Tit  Great 
Wetiem  RaUwaff.  TUekwrtt,  17  Law  T.  180,  but 
not  for  what  the  Court  dedded,  but  for  what  it  re- 
fused to  dedde.  It  was  another  phase  of  the  r€ul- 
way  rating  question,  raising  a  world  of  fresh  diffi- 
cnlties  in  the  application  of  the  principle,  if  it  may 
be  called  such,  laid  down  by  previous  decisions. 
The  Q.  B.  fairly  abandoned  the  subject  in  despsir, 
and  postponed  judgment  in  tbe  avowed  hope  tliat 
the  Legislature  wonld  interfere  to  fix  some  definite 
rule  of  rating.  It  is  quite  certain  that  no  rule  yet 
laid  down  is  capable  of  general  application,  and 
probably  it  would  be  impossible  to  devise  one  that 
would,  be  perfectly  equitable.  Would  not  tbe  fbU 
lowing  be  a  tolerable  approach  to  justice,  and  oSiff 
the  advantage  of  simplidty.'  Given  the  value  of  the 
land,  with  ttie  cost  of  improvements  upon  it,  as  the 
basis.  From  this  deduct  the  annual  average  cost  of 
keeping  it  in  the  same  state  of  repair.  Estimate 
the  value  at  a  rental  of  five  per  cent,  upon  this  snm, 
and  let  that  be  tbe  rateable  valne. 

Another  rating  eaie  is  that  of  Reg.  v.  Hatlam, 
17  Law  T.  182.  Buildings  were  used  as  chemical 
works ;  thdr  valne  was  increased  by  certain  leaden 
vessels,  which  rested  on  sand,  inclosed  witliin 
foundation  walls  of  strong  masonry,  and  surrounded 
by  a  wooden  ftramework  supported  by  the  founda- 
tion walls.  Pipes  for  conveying  gases  to  the  vessels 
connected  them  with  the  buldings,  but  those  pipes 
could  be  removed  without  injury  to  the  freehold, 
and  if  snffident  force  were  used  the  vessels  them- 
sdves  might  be  lifted  from  the  soil  without  displac- 
ing any  part  of  the  freehold.  It  was  hdd  that  the 
premises  were  to  be  rated  at  the  increased  valns 
given  to  them  by  these  vessels. 

The  manner  in  which  the  indictment  should 
diarge  the  oflence  of  aiding  and  assisting  a  prisoner 
to  escape  from  gaol  was  questioned  in  the  case  of 
Holloway  v.  The  Queen,  17  Law  T.  182,  for  psr- 
ticulars  reference  should  be  madeto  the  report.  Intha 
same  case  it  wss  decided  that  where  sentence  had  been 
passed  by  an  inferior  tribunal  upon  an  indictment 
containing  good  and  bad  counts,  it  was  competent 
to  the  Court  above,  on  a  writ  of  error,  to  arrest  the 
judgment  on  the  bad  eounts,  and  pass  sentence  on 
tbe  good  ones. 

T%e  meaning  of  the  word  "  houte,"  in  a  local 
lighting  and  paving  Act,  wss  considered  in  Reg,  v. 
the  Jttttieet  of  Warwickthire,  17  Law  T.  183, 
and  it  was  hdd  to  include  not  merely  an  inhabited 
dwelliog-Iionse,  bnt  buildings ;  a  as  coach-house,  &c. 
occupied  therewith,  and  forming  part  of  tiie  same 
premises. 

In  Rtg.  V.  Hogan,  17  Law  T.  192,  an  indict- 
ment ag^nst  a  mother  for  deserting  her  illegitimate 
child  in  a  parish  in  which  it  is  not  settled,  with 
intent  to  injure  the  inhabitants  and  burden  them 
with  its  maintenance,  was  hdd  to  be  bad,  as  shew- 
ing no  offence.  "  Here,"  said  Pollock,  C.J. 
"  there  is  no  allegation  of  injury  to  the  child,  or 
that  the  mother  had  the  means  of  supporting  it. 
As  to  the  supposed  injury  to  the  parish,  we  are  not 
disposed  to  go  beyond  the  authorities,  and  there  is 
no  authority  for  saying  that  any  person  is  indictable 
who  occasions  loss  to  a  psridi  by  throwing  upon  it 
the  maintenance  of  a  child  as  casual  poor." 

From  the  Court  of  Ex.  in  Irdand,  we  have  also 
an  interesting  dedsion  of  the  judges  in  an  Excite 
case.  It  was  hdd,  in  Rtg.  v.  Ryan,  17  Law  T. 
192,  that  a  private  vdiide,  driven  by  and  belong- 
ing to  a  private  person,  is  within  the  42nd  sec.  of 
8  &  9  Vict.  c.  87,  which  authorises  an  Excise  officer, 
on  reasonable  suspicion,  to  stop  and  examine  "any 
cart,  waggon,  or  otbef  means  of  conveyance  i"  and 
imposes  a  penalty  of  100/.  upon  all  persons  "  driving 
or  conducting  such  cart,"  &c.  for  refusing  to  stop 
when  required  to  do  so.  E.  W.  C. 


Mr.  Mansfield,  the  new  stipendiary  magistrate  of 
Liverpool,  took  his  seat  yesterday  morning,  at  eleven 
o'clock,  being  introduced  by  Mr.  Crossthwaite. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Arb  shares  in  joint-stock  companies  within 
tbe  operation  of  the  Mortmain  Act,  was  the 
important  question  reconsidered  in  the  case  of 
AshtoH  V.  Lord  Langdale,  17  Law  T.  175.  Ia 
accordance  with  previous  decisions  they  were 
held  by  Vice-Chancellor  BurcK  not  to  be  so. 
Neither  are  railway  debentures.    "  There  wa« 
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nbtbing  on  the  face  of  the  debentnrefl,  and 
nothing  extraneous  had  been  shewn  by  which 
it  would  appear  that  the  debts  were  enforceable 
acamct  property,  otherwise  than  as  every 
ooligatton  k  which  is  oiforceabU  against  an 
iBdiridoal." 

■  Bnt  it  is  otherwise  with  regard  to  mortgmge* 
of  tolls  or  of  the  jmdertaking  itself:  "  they  pro- 
ceeded directly  from  the  company  itaelf ;  they 
dearly  affected  hereditaments  and  were  within 
the  words  of  the  Act." 

In  Corf  v.  TheAmbergate,  SfcJunctitm  Rail- 
looy,  17  LawT.  179,  the  company  had  oon- 
tiacted  for  goods  to  be  delivered  from  time  to 
time  under  the  direction  of  the  company^s 
engineer.  After  delivery  of  pwrt,  the  aoRi- 
neer  ordered  the  vendor  to  deliver  no  nK>re. 
The  jury  were  held  to  have  been  rightly 
^eeted  to  eontider  whether  the  company 
had  constituted  the  enj;ineer  their  agent,  so 
aa  to  be  bound  by  his  acts. 

The  difficulties  that  surround  the  rating  of 
rtilways  grow  mth  every  attempt  to  apply  the 
rales  laid  down  by  previous  decisions  or  to 
frame  new  ones.  In  The  Great  Western  Rail- 
tvu  Company  v.  Tilehurst.  17  Law  T.  180,  the 
Q.B.  refused  to  come  to  a  decision  on  the 
pmnta  raised,  expressing  a  hope  that  the  Legis- 
lature would  immediately  interfere  to  deter- 
nine  a  matter  so  full  of  doubt  and  difficulty, 


WINDING-UP. 

Basnet  and  Nobth  Metkopoutan  Railway 
^^n  Satarday  a  meeting  in  this  matter  was  hddbe- 
fqn  Master  Tinnay,  to  consider  the  claims  of  former 
officeia  of  the  company,  amouotiog  to  400/. ;  and  of 
advertising  agents,  654/.  remaining  undischarged, 
brought  in  by  Mr.  Norris,  the  official  manager,  tO' 
gether  with  other  minor  clums.  The  Master  ie- 
cided  on  disallowing  them  as  claims  against  the  com' 
pftny,  bat  |ave  the  claimants  opportunity  of  estab' 
lidimg  their  demands  against  any  of  the  promoters 
or  oontribatorics  individually. — Daily  Newt. 

Huu.  Public  Bath  Company. — On  Satarday. 
after  some  opposition,  the  Master  (Sir  W.  Home) 
declared  a  peremptory  call  of  22/.  per  share,  payable 
on  185  shares  in  this  company,  to  pay  off  liabiUties, 
ascertained  by  Mr.  Goodchap,  the  official  manager, 
to  amount  to  4,070/.;  consisting  of  about  2,103/. 
dtae  to  divers  creditors ;  1,390/.  advanced  by  share- 
holders, who  will  be  recompensed  out  of  the  call ; 
and  600/.  the  estimated  cost  of  winding  up  the  con- 
cern.— Daily  Nev>». 

London  and  Birminoham  Extension  Rail- 
way.— A  call  of  21.  4s.  is  proposed  ts  be  made  on 
those  who  were  shaRholders  in  this  eonapany,  to 
discliarge  its  debts. — Daily  News. 


PETITIONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  &c. 

[Announced,  insned,  and  msde,  during  the  past  we^.] 
Wontater  Com  Exchange  Company. — Creditors  to  oome  in 

and  proTe. — KindDrsley. 
Baint  Jamtit  Clu6,  laU  (he  ifilUarf,  iVarai,  and  Camnt) 

Service  Club,  and  formerly  the  itilUary  and  Counhf  Ssr. 

tiee  Cttcb. — Petition  to  wind  up  presented  on  28th  June ; 

•zpected  to  be  beard  on  11th  Jnlj. 
Srighton,  Lewet,   and  Tmbridge   WeUt   DinH   Satienof 

Compamf.—A  call  of  175^.  on  each  of  the  eontributories 

ineladea  in  that  portion  of  the  list  numbered  from  1  to 

•0 ;   to  be  made  on  July  10. — Home. 
Comprweed  Air-Engina  Company. — A  ratom  vt  4a.  9d.  par 

lure  is  now  parable  to  the  ihareholdert  and  eoatrira- 

tories  who  paid  up  2l8.  on  each  of  their  respet^re 

niarea. — Home. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

It  will  be  observed  that  in  Baekkurst  v.  Kinf, 
17  Law  T.  175,  the  Court  made  an  absolute  decree 
of  fi>reclosara  where  the  mortgagor  was  a  hinatie, 
aUhoogh  not  so  found  by  inquisition,  and  the  pro- 
perty was  of  leas  value  than  the  principal  and 
interest  due,  the  plaintiff  undertalung  to  pay  the 
costs  of  the  defendant's  guardian. 

A  case  of  very  considerable  importance  is  that  of 
Marker  v.  Marker,  17  Law  T.  176.  Trustees 
were  restrained  from  cutting  ornamental  timber, 
the  settlor  having  settled  the  estate  to  the  ■••  of 
the  traslees  for  a  term,  without  impeachment  of 
waste,  to  cut  and  sell  the  timber,  except  ornamental 
timber,  of  which  enough  should  always  remain  "  to 
preserve  the  beauty  of  the  place  unimpaired."  It 
was  held  that  the  meaning  of  the  settlor  was  a 
standard  of  beaaty  defined  by  the  existing  state  of 
the  place  at  the  time  of  the  settlement,  and  that  j 


500  of  the  oala  whidh  were  in  ttie  woods  and  ema- 
mental  to  the  house  and  pleasure-groonds,  and  tiie 
views  and  prospects  of  the  same,  ought  to  be  pro- 
tected. 

In  the  law  of  Landlord  and  Tenant  we  have  an- 
other dedaioB  in  the  ease  of  3fawey  v.  Ooodalt, 
17  Law  T.  181,  in  wUok  it  was  held,  Eu.z,  J. 
however,  diaseoting,  that  in  a  dedaratiw  by  a  land- 
lord far  breach  of  covenant,  by  a  tenant,  nat  to  itHX 
straw  prodaoed  on  the  farm,  it  is  ii*<  neecssary  to 
aver  that  the  breadi  occurred  daring  the  tenancy. 

A  tenant  for  life,  without  impeachment  of  waste, 
with  power  to  lease  for  twenty-one  years  without 
taking  fine,  premium,  or  foiegift,  and  so  that  none 
of  the  lessees  should  be  thereby  authorised  to  com- 
mit waste  or  exeaapted  fixim  paniahnent  for  waste, 
allotted  a  portion  of  the  preraieea  to  poor  persons 
who  dog  np  aodsnt  pasture  and  eoaverted  it  Into 
gardens.  She  then  leased  the  praaaises  for  twenty- 
one  years,  reserving  a  yearly  rent  payabla  batf> 
yearly,  the  first  payment  ts  be  made  oa  the  1st  of 
Janaan  then  next,  tcJb'cA  wot  only  tkree  weets 
(ffler  the  date  <jf  the  lease,  and  the  lease  contsined 
a  bovenant  that  the  leasee  should  not  at  any  time 
during  the  term  convert  into  tillage  any  part  of  the 
pasture  "  except  for  the  purpose  of  carrying  out 
the  allotment  system "  intradaced  by  tiie  loser. 
It  was  held — 1st,  that  tUa  node  of  reserving  the 
rent  was  not  a  fine,  premium,  or  forrgift;  2od, 
that  the  exception  in  the  eovemnt  of  tiie  lease  did 
not  anthoriae  the  tenant  to  commit  waste  er  exempt 
him  from  punishment  for  so  doing.  {Dee  iem. 
Hopkinton  v.  Ferrmtd,  17  Law  T.  183.) 

The  soil  and  freehold  of  certain  common  lands 
were  vested  in  A.  as  lord  of  the  manor,  subject  to 
certain  rights  of  ooamon,  and  the  cool  and  mine- 
rals, and  unopened  stone  qoarrias,  &e.  belonged  to 
him  aa  part  of  the  fireehold.  By  an  Jnelaiure  Act 
it  was  provided  that  oertam  aUotmeats  ahodd  be 
made  to  the  lord  for  bis  right  "to  and  in  tne 
soil,"  and  for  tint  damage  and  ini«Bry  he 
would  sustain  by  being  obfiged  to  make 
satisfaction  to  the  proprietors  of  lands  fir  digging 
coals  and  minerals  ;"  uid  it  prorided,  dso,  that  if 
the  lord  should  enter  on  any  of  the  lands  fbr  the 
purpose  of  digging,  &c.  "  any  coala  or  other 
minerab,"  he  shoidd  make  compensation  for  damage 
done,  bat  no  mines  or  minorals  wers  expressly 
reserved  to  hiai.  He  was  held  to  be  entitled  to  the 
produce  of  the  stone  quarries  under  the  oooanMn, 
paying  compensation  for  damage  done  in  getting  at 
the  stone.  The  decision  in  a  previoas  esse  was  also 
confirmed,  that  stone  It  a  minend,  in  a  legal  sense. 
{Mickellhwaite  v.  fTm/er,  17  Law  T.  185.) 

The  question,  alwaya  one  of  difficulty,  whether  a 
transaction  is  nran'oiM,  was  raised  in  O'Brtet  v. 
Lord  Kenyan,  17  Law  T.  187.  A.  being  indebted, 
assigned  Ua  real  estate  to  trustees  for  the  benefit  of 
creditors,  upon  troat,  1st,  To  pay  the  expenses  of 
thetnist;  2nd.  To  pay  the  annoities  charged  on 
the  estate  ;  3rd.  To  divide  the  rents  into  two  shares 
proportioned  to  the  amount  ef  debts  spedfied  in  two 
schedules  ;  the  first  to  be  cBvided  equally  between 
the  creditors  in  the  first  schedule,  and  the  second  in 
like  manner  among  those  in  the  second  scholnle. 
The  trustees  covenanted  to  insure  the  life  of  B. ;  the 
sum  assured  to  be  applied  to  pay  the  creditors  in 
fall,  with  5  per  cent,  interest,  and  that  any  bonus 
that  might  be  declared  on  the  policies  should  belong 
to  the  creditors  named  in  the  aeeond  schedule.  The 
question  was,  whether  this  division  of  the  bonuses 
on  the  policies,  tn  addition  to  the  5  per  cent,  in- 
terest, made  the  transaction  usurioos.  The  Court 
held  it  not  to  do  so.  "  It  was  in  the  option  of  the 
trustees  to  insure  in  an  office  which  gives  no  share 
of  profits  to  the  assured,  or  in  one  which  does ;  and, 
in  the  latter  case,  then  is  the  possible  risk  of  being 
considered  a  partner.  ...  In  this  view  of  the 
case,  there  it  no  ground  to  say  that  the  transaction 
is  nsorions,  and  we  are  all  of  opinbn  that  it  is 
not." 

Smith  V.  Homell,  17  Law  T.  188,  ia  also  otM  of 
the  many  in  the  last  niunber  to  be  noted  by  the 
Real  Property  Lawyer.  A.  lessee  for  seventy-two 
years,  let,  for  twenty-one  years,  to  B.  taking  ft-om 
him  a  eovenant  for  rent,  repairs,  &e.  A.  then 
assigned  the  reversion  to  C.  B.  afterwards  assigned 
the  remainder  of  his  term  of  twenty- one  years  to 
D.,  with  a  like  covenant  of  indemnity,  and  D. 
assigned  to  E.,  taking  a  like  covenant. 

C.  (assignee  of  the  reversion)  brought  an  action 
on  the  covenant  for  rent,  repairs,  &c.  against  B., 
who  suffered  judgment  by  default,  and  paid  C.  the 
amount  with  costs,  and  then  brought  aa  action  for 
the  whole  against  D.  on  the  covenant.  D.  de- 
fended  and  incurred  costs,  and  then  sued  E.  on  his 
covenant  for  the  whole  sum,  including  Mt  costs. 


For  how  nmeh  of  diis  aeennakted  < 
lUble  >  It  was  held,  that  he  was  liable  fior  tke 
amount  paid  by  B.,  induing  hit  casta,  bat  Car 
nothing  more,  beca'ise  the  UaUfity  of  E.  eom- 
menced  ai  soon  as  B.'s  Babilities  wen  aioertafaied^ 
and  that  B.  had  done  rightly  iu  anffering  jndgsamt 
by  dsCiult. 

There  is  Kkewies  another  esse  te  be  natsd  OB  tka 
lawofiNsfrses.  In  Yalti  v.  Eattm—d,  17  Lt  T.. 
189,  it  was  held  Oat  the  remedy  for  < 
tress  b  not  by  aotion  for  moaey  had  and 
but  by  special  aetion  on  the  case  on  the  ab^ 
2  Wm.  &  M.  sees.  1,  c.  5,  s.  2,  which  direeta  tta^ 
after  the  sale  of  a  cBstress,  the  overplos  (if  an) 
shall  be  left  in  the  oificer's  bands  for  the  owaers 


COUNTY  COURTS. 

StunuR|k 
All  cases  involving  qnestioos  ct  JmrisdielSan  wen  et 
very  great  imporonce,  and  should  be  coRfa^ 
noted  by  our  readers,  especially  by  &e  jodges  sat 
clerks  of  the  Coim^  Courts.  Soeh  an  one  was 
Bm  parU  Carreg,  17  Iaw  T.  189,  in  which  it  ^. 
peand  from  the  plaint  and  partieakas  that  tUttmmm 
of  action  was  for  "  having  assaulted  the  wifo  of  Ihl 
pUdntiff,  and  malidoualy  charged  her  with  stesfing 
a  shawl."  It  was  properiy  rnlsd  dut  this  was  in 
foct  an  actien  far  asaliciens  piuetuuliuii,  Hid.  sot 
for  an  asssalt,  and  a  probihitiaB  was  erdared. 

The  Charity  Bstatet  BUI,  wUeh  the  Lord  Cha. 
cellor  has  laid  before  the  House  of  Lords,  gives  to  Oe 
County  Courts  the  jurisdiction  over  ehari^  eslatsa 
of  less  value  than  30/.  per  annnm. 

It  is  not  known  M  yet,  and  proboUy  not  ilniM, 
whether  the  two  Extension  of  JuriedictioD  BiBs  aow 
before  the  Lords  will  be  proceeded  with  dariqgtka 
present  session 

Two  or.three  oaaeson&solnmejrhavetobcaatsl. 
In  Re  CelUngridft,  17  Law  T.  19I.fawIwasMt 
aDowed  to  be  opposed  by  sfidavk;  and  ik 
Be  Madden,  17  Law  T.  191,  where  an  insotssHt 
had  brought  an  aetion  of  tort  bet«eeu  Ike  date  «f 
the  vesting  order  and  discharge,  and  obtaiDed  ja4r- 
ment  before  adjudication,  the  anoont  was  hddta 
vest  in  the  assignees  for  the  benefit  of  ersditoH.  , 


COUNTY  COURT.  IHMB  CnCDlT. 

(BeibnMr.J.  B-XoB.) 
Court  Bars  appofaited  tanB%  ivj,  Ua. 
BUiop't  Storttbrd.  Moadn-,  7,  at  lea 
Waltham  Abbey,  We^asdirr,  SIh,  at  kdCwBl  taa 
Obiihim,  Friday ,  111b,  at  •Ima 
High  Wyoombe,  Tneeday,  UO.  at  alatsa 
Cibridce,  Wednaiday,  I«h,  at  tao 
Watfoid,  Friday,  ISO,  at  ten 
Hitcfatai,  Monday,  llet,  at  tea 


Luton,  Thntsdn,  24IJ1,  at 

EdmoDton,  Friday,  26IJi,.at  t«a 

Hertford,  Monday,  SSth,  at  eleven 

Bt.  Albu'a,  Wednesday,  SOth,  at  hdTgMt  tea 

Bamet,  Thorsday,  31st,  St  eleven. 


County  Courts. — ^There  has  jnst  been  printed 
by  order  of  the  House  of  Lorda,  an  iulaitatiai  xn- 
tum  respecting  the  County  Conita.  It  appean  that 
since  the  establishment  of  the  Courts  to  Oa  31at  at 
December  last  the  judges'  fises  amooled  t* 
168,369/.  and  their  salaries  to  135,000t.  havinssot 
excess  of  33,369/.  The  clerks'  feea  were  Z/JStU. 
and  22,828/.  were  paid  to  clerks  and  to  daiki  ia 
clerks'  offices;  leaving  an  excess  of  iJlML  Qb 
account  of  the  eeneral  fee  (bnd  die  reeeipta  wan 
195,131/.  Os.  4d.  and  the  disbnrsemeats  2S7',379L 
3s.  4d.  leaving  an  excess  of  expemfiton  ali^HBL  Ak 
The  excess  of  the  fees  over  the  yajmats  a 
to  38,217/.  which  has  been  appKed  to  tke 
of  the  tnvelliiw  expenses  of  the  mdges  a 
snrers.  and  of  the  claims  made  nnoer  te  MIk  i 
tion  of  the  County  Courts  Act. 


THE  LAWYER. 

iWMKtXt- 
EauiTY  PnAcncE.— Two  points  of  > 
interest  were  decided  by  Vice-Chanodlor  Ttranst 
in  Marker  v.  Marker,  17  Law  T.  176,  flnt,  ftat 
in&nt  defimdants  appearing  by  the  same  aolicitar  M 
ia  a  former  suit  in  which  they  were  plsuDti&  sm 
not  thereby  boond  1^  allegations  raads  u  aoA 
former  suit ;  secondly,  that  sw|ai8scanca  by  atm  et. 
several  plaintifis  in  aa  act  proposed  to  ba  dotenhf 
the  defendant  is  sa  answer  to  a  matioa  for  ^  te,. 
junction  only  so  far  as  saeh  plaiotif  ia  eoneeiaai  ; 
but  other  parties  would  not  be  hdd  to  arqtijnana  te 
claims  unless  fhUy  cosninnt  of  their  i%kt  tn 
dispute  them. 
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JbtUMotdomhUertTfTUtijeomttmierAiem- 
^m  in  oar  coarti,  and  therefore  it  ia,  perliapi,  tliat 
Englifh  lawyen  are  generally  so  ill  acquainted  with 
it.  Bat  it  i«  a  earioot  and  interesting  subject, 
and  will  almya  be  found  to  reward  perusal.  The 
Boll*  Coart  hat  preMoted  Of  witli  tiM  latest  case,  the 
fMti  of  wbieb  are  too  namerons  for  repetition,  and 
ibonU  ke  sought  in  the  report.  (  Wltiei*r  t.  Hume, 
17  Law  T.  173.)  But  seme  mlea  of  lair  were  laid 
down  in  it,  wbidi  properly  come  to  be  noticed  in 
thit  fommary.  Tbw  it  was  held  generally,  and 
«OB<iary  to  a  popalar  ootiaa,  tliat  a  person  may 
aeogdre  a  donknie  "withoot  repudiating  his 
natloatBty— bia  diaraater  or  quality  of  Sootdhman, 
or  fa  a  eomtry  where  be  was  only  a  lodger  and  net 
a  bomdcoeper."  It  was  also  held  tiiat  where  a 
tettator  deaeribes  Umaelf  in  his  will  as  of  the  place 
Ot  kit  origfaal  donicfle,  the  words  of  description 
nay  indicate  the  fact  tibat  be  was  bom  there,  but 
no  deacriptioa  giTen  of  himself  can  by  itself  hare 
aay  eSnt  is  datei  miaing  his  actual  doo^cile. 


THE    MER(»KNTILE  LAWYER. 

Althouoh  containing  rach  a  mats  of  reports 
trom  i^oet  ereiy  Coort  of  Law  and  Equity, 
the  last  number  was  remarkably  barren  of 
caiei  oa  Mercaatile  Law.  In  Cort  v.  Tke 
Ambtrfot*,  Sre^  Jmetio»  IlaUmay  Compamf, 
17  Lew  T.  179,  it  was  bdd  that  where  the 
oontnict  is  fbr  noods  to  be  supplied  from  time 
to  time  uid  to  be  pud  for  after  delivery,  if  the 
purchaser,  after  aoeeptang  aad  paying  for  part 
of  die  ipwds,  gires  notiee  te  the  setter  not  to 
nake  any  more,  and  be  does  not  want  and  will 
not  aeoept  them,  the  vendor,  being  able  and 
wiUiog  to  complete  the  contract,  may  maintun 
an  actioa  for  breach  of  it  without  making  and 
taadering  the  rest  of  the  goods.  The  judg- 
ment in  this  ease  ie  earefid  and  elaiwrate,  and 
abonld  be  read  attentrrely. 

We  hasten  to  direct  the  attention  of  our 
readers  to  the  fact  that  after  a  two  days'  trial, 
and  very  confliedng  evidence,  a  jury  has  found 
Unit  a  erotted  cheque  pagMe  tpeeiallm  to  « 
b<mk«r  named  eon  on^  be  paid  to  that  bauker. 
If,  therefore,  it  i«  desired  to  make  such  a 
cheque  payable  to  aey  hanker,  it  abonld  be 
orosaed  with  merely  " and  Co."  omit- 
ting any  name.  Tnia  decision  is  crrtMnly  in 
aooordance  with  common  sense,  for  if  A.  direct 
a  cheque  to  be  paid  to  A.  and  Co,  it  could  not 
be  intended  to  mean  B.  and  Co. 


Csossno  Cnauns.    IiiPoaTAirr  Dbcisktw. — 

A  trial  which  was  concluded  yesterday  in  the  Conrt 

of  Exchequer  will  satisfactorily  settle  all  doubts  for 

the  fbtare  reguding  the  degree  ci  security  obtained 

by  wiitiBg  a  banker's  name  across  a  check.    The 

■BKNmt  iaroired  was  2,SMi. ;  Messrs.  Coutts  and 

Co.  hsrinc  paid  a  draoriit  for  that  smn,  although  it 

was  8pe(»uy  crossed  "  Bank  of  England,"  with  the 

additiaaal  worda,  "  For  the  account  of  the  Account- 

ant-GesMtal,"  to  Messrs.  Goslings,  the  bankers  of 

the  peraoB  ia  whose  foronr  it  wae  noorinally  drawn, 

and  wbo,  when  he  obtained  the  money  at  his  ae- 

coont  made  away  with  it  instead  of  appropriating 

it  to   the   purposes   for  wUcb  the  check  was  put 

into  his  bands.    The  defence  of  Messrs.  Coutts 

was,  that  it  ia  not  the  general  custom  if  a  chedc 

It  I  inesnil    to    one  banker  to  lefose  to  pay  it  to 

aaotber,  and  upon  this  the  wpresentatires  of  ra- 

rfans  London  banking  firms  were  examined.    Some 

nf  lliiini  iifatr*^  that  they  pursue  the  strict  rule  of 

tMgaxttiig  any  such  crossing  as  a  special  direction 

ahraya  to  be  attended  to,  and  the  mqority  admitted 

that  at  leaat  it  should  invariably  leaid  to  particular 

hiqairy.     In  one  or  two  instances,  however,  it  was 

contended  that  the  object  of  crossing  wae  merelr  to 

mnimi  that  it  ahould  be  paid  to  no  one  bat  a  banker, 

and  that  there  was  "  no  custom  to  prerent  a  holder 

of  a  cheque   striking  out  one  banker's  name  and 

pntttng  anodwr  ia  the  croat."    The  jury  took  the 

view  warranted  by  the  prepcadaiance  of  the  testi-- 

mony,    and   the  one  that  n  also  in  kamuray  with 

common   sense — namely,  that   when   a  cheque   is 

I  imsriil    "Bank  of   England"  it  does   not   mean 

"  Goslings,"  and  that  if  a  person  intended  merely  to 

tmWnitr  that  it  was  to  go  tkroeck  some  bade,  no 

mfftt'fT  which,  he  would  content  mmself  by  writing 

"  tmd  Co."  instead  of  capriciously  nominating  a 

particnlar  house.  A  verdict  was  accordingly  rendered 

for  the  plaintiffs,  and  it  will  therefore  for  the  future 

be  miderstood  that  if  bankers  dinreg ard  a  special 

m— ins  fcr  tka  sake  of  obUging  an  iadividnal,  or  for 

any  other  eanae,  they  will  have  to  assume  the  re- 


sponstbOity.  At  the  same  tine  ttey  may,  as  a  body, 
congrstulato  themeelves  that  the  matter  baa  been 
thus  decided,  since  utheiwise  the  advaatages  of  pay- 
ments by  cheque  would  be  greatly  dimiaislied,  and 
their  business  would  be  proportkmably  injored. — 
Timii  qf  Monday. 


PROMOTIONS,  APPOINTMENTS, 
ere. 

COIarks  ef  the  Psaee  for  Oirantiea,  Cities,  sad  Boroncbs 
wfll  obBee  by  regnUrlr  fbrwarAng  the  mmn  aad  ad- 
dnssss  gf  aD  new  II>|Mr*t«s  wko  iMy  qwfify.] 

Tbb  Queen  has  been  pleased  to  appmnt  Ijunbert 
De  Nienwerkerk,  eeq.  to  be  Assistant  Reeeiver- 
General  of  Berbioe,  in  the  colony  of  British  Gaiaaa. 

The  Qneea  baa  alto  been  pleased  to  app<^ 
TkoBias  Mackenzie,  esq.  advocate^  to  be  sheriff  of 
the  shires  or  sheriffdom  of  Boss  and  Cromarty,  in 
the  room  of  George  Oeas,  esq.  sdvocate. 

The  Queen  has  been  pleased  to  grant  the  office  of 
Solicitor-General  for  Scotland  to  George  Deas,  esq. 
advocate,  in  the  room  of  John  Cowan,  esq.  appointed 
a  Lord  of  Session. 

Her  Majesty  hat  also  heen  pleased  to  appoint 
William  Carman,  esq.  to  be  Clerk  of  the  Pleas  in 
the  Supreme  Court  of  the  province  of  New  Bruns- 
wick. 

THE  NEW  QUEEN'S  COUNSEL. 
Tbb  following  gentleman  have  received  letten  from 
the  Lord  ChaaoMlor  noti^ag  their  appointment  as 
Queen's  Counsel:  —  Messrs.  Ingham,  Warren, 
nubley,  Atherton.  and  Hugh  Hill,  of  the  Northern 
Circuit  i  Messrs.  VTillmore  and  MeUor,  of  At  BGd- 
land  Cireidt;  Mr.  Bramwell,  of  the  Home  Circuit ; 
Mr.  Slade,  of  flie  Western  Ctrenit;  Mr.  Fhillimore, 
of  the  Oxford  Circuit ;  and  Messrs.  Willcox,  Head- 
lam,  FbUett,  W.  T.  8.  Daniel,  Glasse,  Campbell, 
Craig,  Cbandless,  and  Bully,  of  the  Chaneery  Bar. 

MufBIB  BBTVBMBO  TO  SEBTB  IN  TRIS  PBBSBIfT 

Parli  AirxNT. — ^BoROCGR  OP  Gkbbkwich. — David 
Salomons,  of  Great  Cuml>erland-place,  Hyde-park, 
in  the  county  of  Middlesex,  esq.  and  Alderman  of 
the  city  ef  London,  in  the  room  of  Edward  George 
Barnard,  esq.  deceased. 

COUMISSION  aiOKBDBTTHBliOaD.LlBirrBNANT 

OP  TUB  CooNTV  OP  HBBBPoan.— The  right  Hon. 
William  Batsman  Lord  Bateman  to  be  de^ty  Hen- 
tenant. 


COURT    PAPERS. 

ATTORNEYS  ADMITTED. 

TrimUf  Term,  18C1. 
Adaau.  Bdwsrd— W.  8.  Adan 

Appa,  Thorns*  Bobert— T.  Rxrie ;  A.  F.  OhiaibarisTne 
Aihwell,  John,  Jan.— J.  Bowlsy ;  W.  Ford 
Bmnnister,  Edward — 0.  9.  Bunrister 
Buatt,  Jowph— H.  V.  Loch  i  H.  Falbwr 
Bstmao,  Heory  Wesley— K.  H.  Andenon 
Benson,  James— W.  Palmer 
Benwrs,  Charle*— W.  B.  Brown ;  H.  Brewu 
Bower,  Arlhnr  Perty- T.  H.  Bower 
Brett,  Jeha— W.  W.  Olderdunr ;  V.  8.  Tardy 
Rriatow,  Oeorge  Ledttard — A.  I<ester 
Brittlebanlc,  Oeoree  Goodwin— J.  Brittlebsnlc 
Brown,  Oeorge  Fowler— H.  M.    Hawkiworth;   W.   B. 

Mooslry 
BraneUn,  James— B.  W.  SeeM ;  C.  H.  Bower 
Banu,  Biehard  HiMiiia  'Potts  and  Btotm 
Bosh,  James  Dm— B.  Sowdins 
Cskott,  Fredarick  Uowbrsy  BerUay-C.  Bsrkeiey 
Csrrer,  WiJlimm  Henry — J.  Baden,  joo. 
Champ,  Aagnatns  Bertram— G.  Badham ;  W.  Houghton ; 

6.  B.  Camdng 
Chapman,  Ckanee— W.  Clubman 
Chnstopher,  Daaby  Sterens— J.  D.  Ghristapher 
Cole,  J<din  Baasett-J.  B.  BeuieU 
Cooper,  John— A.  Ad«T 
Cooper,  Bichard  Kelaau— 0.  Cooper 
Crimand,  Joseph  John — 8.  M.  Cooper 
Croa^  Edwin— J.  A.  H'Leod 
Dodsworth.  Charles— T.  Hair ;  W.  BoToot,  jwi. 
Downey,  Mareos— T.  P.  Daaidan ;  J.  Molesworth 
Bliott,  Henry  Charles— W.  Andrewa ;  C.  H.  Collatta 
Fisber^Bdward— O.  Tallenta 
Fogg,  WilEam— J.  Hurler 
Fuistei',  Thoaias— T.  B.  Hodgson 
091,  Jerenlah— ir.  WiHa 
Oreanbaak,  Bichard  Haweteeo— W.  B.  Oookaoa 
HalL  atepkan  John— W.  Bnrokell 
HoUan,  Lawrence — J.  H.  Sheiaon;  B.  P.  Sharp;  re- 

asai^ed  to  J.  H.  8herBon 
Hntchins,  Frederick  Leigh — W.  T.  Iiongboame 
Jftj,  George,  jnn. — G.  Jay,  aea. 
Jeanings,  Heoiy  KapMoo— T.  7.  Jennngs ;  B.  T.  Jan. 

niaga 
JenainB,  Henrr— B.  Barr 
Jooee,  Bran  Miller — J.  Greene 
Jones,  Henry — H.  8.  Coke 
Kirk,  John,  inn. — T.  Greene 
Lswrenoe,  Julioa — P.  T.  Harbin 
Ligbtfoot,  Frederick  James — R.  H.  Sawyer 
Hattbews,  Thomsa — J.  Sangater 
Mawe,  Frederic  Bnataoe    T.  J.  Hawe 
HeUerah,  Bobert  Bdmnnd— T.  UeUarah 
Hitealfe,  John  Bellamy— B.  F.  Sqasaoai  T.  Tilsea 
Uorria,  Franeis  Bnrdett — C.  Condell 
Norrifl,  Cliarlee  MnsgrmTe — A.  Horsfall 
Peacock,  Christopher  Gilbert— B.  Carfine 
PeanoB,  BUia— J.  Psarsoa 


Pssrsoa.  KaMhaw  Toea— T.  T.  Faanoai  6.  P.  TTlsbiilisll 

Peterson,  Thomas  Pezton— B.  B.  Ward ;  S.  Gould 

Finniger,  Henry  William- H.  Pinaiger 

Prentia,  Henir — ^W.  H.  Johnaon 

Preaton,  Wefaam  BidianI— W.  V.  nriehard;  W.  S.  Low 

Beea,  John  Charlea— J.  Beea 

Baonar,  fTliailaa    fl  8.  Baassm 

Boaoh,  George  Charlee— H.  8.  Coke 

Bandars,  Beiqamin  Hadl^y — Min.h.n  nnd  Tamon  {■,!>> 

Johnaoci 
Smith,  Thomaa  Henrr— W.  W.  Haatings :  W.  Best 
Smith,  Wimam-4.B.  SmlBi;  B.  Prior 
Tbomss,  Cadogan  Korgaa-A.  Onthbactsca;  J.  H.  lano 

land 
Toekar,  Waller  Jasaea— 0.  B.  Tadar 
Walker,  Thomaa,  jmi.— O.  Walker 
Wataon,  John,  JOB.— J.  Wadsworth ;  J.  Stuart 
White,  Gears*— T.  Hettleton  ;  J.  Pratt 
WilBaauaa,  Bebatt  BeddaB— W.?.  Batt 
WiDiaao,  Jaka  Ooehat— O.  Oartar,  Jan. 
Worman,  John  Cadel-O.  H.  Bllia.— X<yat  Oliwasr. 


QlTESnONS  AT  THE  EXAMINAXKH^ 
3VM(y  TVtm,  1851. 

I.  PBBLIinNABT. 

1.  Wbere^  and  with  wboa^  did  you  serve 
derktbip? 

2.  State  the  particular  branch  or  branches  of  the 
law  to  whii^  yon  have  principally  applied  yoniaelf 
dnrinc  your  derfcahip. 

3.  Mention  some  of  tlie  principal  books  whidiyoB 
have  read  and  studied. 

4.  TTiiiejiiii  illsialisl  tiij.  iiiilaliit.  TiiwkirliisHi' 

II.   COMMON  AMD  STATirrB  LAW,  AITB  PBAOTieB 
OP  TBB  COCBT8. 

5.  By  what  process  are  personal  actions  conu 
menoed  in  the  Conrt  of  Queen's  Bench,  ^'.""'iiitn 
Fleas,  and  Exchequer  ? 

6.  What  is  the  diflhrence  in  the  comneneeneDC 
of  an  action  of  ejectment  from  other  actions  ?  Stats' 
what  is  the  first  proceeding  in  an  action  of  tieet- 
ment. 

7.  An  infont  cannot  prosecute  an  acdon  eitlier  hi 
person  or  by  an  attorney;  how,  then,  may  he,  tat 
how  does  he,  nsoally  sue  ? 

8.  If  a  feme  covert  be  sued  alone,  how  most  dw 
appear,  and  why  so  ? 

9.  For  any  debt  due  to  a  bankrupt  previont^  to  ■ 
bankruptcy  (in  which  debt  he  is  personaBy  in- 
terested), who  should  sue,  before  assignment  of  his 
effects,  and  after  such  assignment? 

10.  State  the  distinction  between  an  inegtilaiBy 
in  practice  and  a  nullity  ? 

11.  Willaverbalpromitetopaythedebtofsnoltar 
be  sufficient  to  found  an  action  i 

12.  In  what  cases  is  a  husband  liable  for  debts 
contracted  by  his  wife  during  coverture  ? 

13.  How  must  oorpantions  aggregate  sue  or  de. 
fend? 

14.  In  what  cases  are  hundredors  now  liable  te 
damagea  done  by  rioters  ? 

15.  What  are  the  principal  requititions  of  Aa 
statute  I  &  2  Vict  e.  110,  relating  to  warrants  of 
attorney,  a  strict  compBance  with  which  is  required 
by  the  courts  ? 

16.  Where  a  judge^s  order  is  made  by  conamt. 
given  by  any  trader  defendant  in  any  persosud 
action,  authorising  judgment  to  be  entered  up,  and 
execution  issued,  what  b  necessary  to  be  done  with 
such  order,  so  as  to  prevent  the  same,  ami  ttm 
proceedings  ujider  it,  from  becoming  null  and 
void? 

17.  If  a  plaintiff  bring  an  action  in  eiflier  of  iba 
Superior  Courts  and  recover,  by  verdict,  a  sum  lesB 
than  2W.  and  obtain  no  certificate  from  tlm  judge 
who  tries  the  cause,  is  tiie  plaintiff  entitled  to  tir 
his  costs  upon  producing  the  fottta ,-  or  is  the  de- 
fendant any  longer  bon^  to  take  any  step  to  de> 
prive  the  piainuffof  costs  ? 

18.  Doei  it  make  any  difference  if  the  dAfem^t^ 
suffersjudgment  by  default  ? 

19.eCan  a  party  prosecute  a  plaint  in  a  Comity 
Court  upon  a  judgment  recovered  in  one  of  the  Su- 
perior Courts,  for  a  debt  less  than  50/.  ? 

IIL.  CONTBYAVCrMG. 

20.  Describe  an  estate  of  inheritanee. 

21.  State  the  distinction  iMtween  legal  and  eqaU 
table  estates. 

22.  Into  what  sorts  are  estatss  ia  foe  siaipiv 
divided  ? 

23.  What  are  estates  lest  than  ftedwld  ? 

24.  Define  what  is  meant  by  the  terra  "tide  bf 
pwehass." 

25.  What  is  the  difference  between  uses  and 
tmsts?  and  state  the  wordi  or  form  (rfaxprettiim  by 
which  each  is  created. 

26.  State  the  law  of  primogenitare. 

27.  Who  is  capable  of  conveying  real  estate?  and- 
who  (in  the  techmcal  tenia  of  the  term)  of  purchas- 
ing? 

28.  What  is  a  deed  ?  and  what  are  its  requiaitat? 

29.  How  may  a  deed  be  avoided  ? 

30.  Enumerate  the  ordfasary  kinds  of  conveyaneSB 
at  Common  Law  of  land  of  freehold  tenure. 

31.  To  what  persons  does  the  power  of  trantmis- 
sion  by  will  belong  ? 
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32.  WbMt  loIemnMet  an  neeeMary  to  the  doe 
eueationofawiU? 

33.  Under  what  formalitiea  may  •  wiU  be  can* 
oeUed  br  the  Older,  and  in  die  lifetime,  of  the 
teaiator.' 

34.  What  are  extraordinary  conveyances,  or  thoae 
by  matter  of  record  ? 

rr.  EauiTT  amd  pbactio  of  trk  covaTt. 

35.  All  persona  materially  interested  in  the  sub- 
ject of  a  soit  ought  to  be  parties  to  it.  State  why, 
and  iriiether  this  mle  admits  of  any  and  what  ez- 
oepfions? 

36.  Has  a  Conrt  of  Equity  power  to  control  pro- 
ceedings in  Conrts  of  Common  Law,  and  how  and  in 
what  cases  is  the  power  exercised  ? 

37.  What  are  the  principal  matters  in  which 
Courts  of  Eipiity  haye  practically  exdosiTe  juris* 
diction  and  power  to  afford  relief? 

SS.  In  what  respect  do  the  remedies  given  by  a 
Coort  of  Equity  and  a  Court  of  Law  respectirely,  for 
tiie  non-performance  of  a  contract,  diffiar  ? 

39.  Is  or  is  not  an  attesting  witness  to  the  execn- 
tion  of  a  deed  affected  with  notiee  of  the  contents  of 
the  deed,  and  why  ? 

'  40.  In  the  administration  of  legal  assets  fay  the 
Cout  of  Chancery,  in  what  order  are  debts  pay- 
able? 

41.  If  a  party  interested  in  a  ftend  in  Conrt  asngn 
it  io  another,  dther  absolutely  or  in  mortgage,  what 
coarse  is  the  sssignee  to  talce  to  make  his  assign- 
ment available? 

42.  What  relief  doea  a  Conrt  of  Eqnity  give,  where 
m  tenant  in  common  desires  to  have  the  property 
divided,  in  the  cases  of  land  and  a  house  re- 
■pectivdr? 

43.  What  acts  constitute  "  wsste  ?" 

44.  WiU  a  Court  of  Eqnity,  in  any  case,  restnun 
•  tenant  for  life  without  impeachment  of  waste  from 
oommiiting  waste,  and,  if  so,  in  what  cases? 

45.  Desoribe  the  proceedings,  as  well  those  neces- 
linry  as  those  usually  incidental,  in  a  suit  for  the 
administiation  of  a  testator's  estate,  where  the  per- 
■onal  assets  are  large. 

46.  How  is  the  time  for  putting  in  an  answer 
enlarged? 

47.  What  is  the  mode  of  putting  in  an  answer, 
and  may  &e  oath  or  ugnature  be  dispensed  with, 
l^id  how  ? 

48.  What  is  the  ordinarv  dinsion  or  mangement 
of  the  contents  of  a  bill  in  Chancery  ? 

.  49.  State  in  what  cases  a  Conrt  of  Equity  directs 
an  issue  at  law,  or  a  case  for  the  opinion  of  Common 
Law,  and  to  what  courts  the  issue  or  case  may  be 
sent. 

▼.  BANKmUPTCT,  AND  PKACnCB  OT  TBB 
COURTS. 

50.  Detail  the  necessary  steps  to  be  talcen  to  pro- 
cure an  adjudication  in  builcmptcy. 

51.  State  what  persons  are,  by  the  Bankrupt  Law 
Consolidation  Act,  not  to  be  deemed  traders. 

52.  What  must  be  the  nature  of  the  petitioning 
creditors'  debt,  and  when  must  it  have  accrued  ? 

53.  How  and  when  are  creditors'  assignees 
diosen  ? 

54.  Can  a  creditor  who  has  assigned  his  debt  vote 
in  Qm  choice  of  assignees  ? 

55.  Is  tiiere  any  appeal  from  the  decision  or  order 
of  a  commissioner,  and  if  so,  to  whom  and  in  what 
ibrm? 

56.  What  are  the  jninciples  of  reputed  ownership, 
and  give  instances  in  which  property,  whereof  the 
bankrupt  is  reputed  owner,  does  not  pass  to  his 


6T.  Under  what  drcumstaoces  do  goods  seized  in 
execution  pass  to  the  assignees  ? 

58.  If  after  the  property  of  an  insolvent  debtor  is 
Tested  in  the  provisional  assignee  of  the  Insolvent 
Court,  die  insolvent  is  declared  bankrupt,  does  the 
moperty  so  vested  in  the  assignees  of  the  Insolvent 
Court  pass  to  the  assignees  in  bankrui 


t  pass  to  tbe  assignees  in  bankruptcy  ? 

59.  If  in  the  above  case  the  bankruptcy  is^fter- 
vrszds  superseded,  in  whom  do  the  insolvent's  goods 
Test? 

60.  If  a  verdict  is  obtuned  agunst  a  person  before 
Us  bankruptcy,  subject  to  a  reference,  and  tbe  award 
is  made  after  the  bankruptcy,  is  the  amount  awarded 
proveable  by  the  plaintiit  ? 

61.  What  step  is  necessary  to  enable  an  executor 
wlio  has  become  bankrupt  to  prove  against  his  own 
estate? 

62.  If  an  executor  carries  on  the  trade  of  his  tes- 
tator for  the  benefit  of  the  testator's  estate,  and  is 
not  otiierwise  a  trader,  is  he  (the  executor)  amenable 
to  the  Bankrupt  Laws  ? 

63.  When  goods  are  pledged  by  an  agent  who  be- 
comes bankrupt,  for  what  sum  can  the  owner  of  the 
goods  prove  under  the  bankmptcy,  if  he  redeems 
utem ;  and  for  what  sum  if  he  does  not  ? 

64.  In  an  action  by  the  assignees,  what  course 
must  be  pursued  by  the  defendant  who  intends  to 
dispute  the  petitioning  creditor's  debt,  the  trading, 
and  tbe  act  of  bankruptcy  ? 

.TI.  CRIMINAL  LAW,  AND  PROCBBDINSS  BEFORK 
MAttiaTRATES. 

.  65.  What  is  the  general  distinction  between  felony 
and  misdemeanour  ? 


66.  What  ia  homicide,  and  its  diflbrent  kinds  ? 

67.  What  is  bnrglarv,  and  what  are  the  hours 
within  which  it  must  be  eommitted?  and  if  the 
oStace  is  eommitted  in  an  adjoining  bmlding,  occu- 
pied with  a  dwdling-hoose,  what  is  necessary  to  con- 
stitute burglary?  ...... 

68.  Is  a  par^  liable  to  be  indicted  for  oonoealing, 
ratadning,  aqd  applying  to  his  own  uae  property 
casnallv  found  by  him  ? 

69.  Can  husband  or  wife  be  a  witness  for  or  against 
each  other,  in  sny  and  what  cases  ?  ... 

70.  Ckn  the  first  husband  be  a  witness  against  his 
wife,  or  the  first  wife  against  her  husband,  on  an  in- 
dictment for  bigamy?  -  .,    ,    , 

71.  Is  the  stealing  or  destroying  of  title  deeds  a 
criminal  offence  or  actionable  ? 

72.  Is  it  UwM  to  set  a  man-trap  or  sprmg-gun,  or 
other  faistmment  calculated  to  destroy  human  life, 
or  to  inflict  bodily  harm  in  any  and  what  place  or 

E laces,  and  during  what  part  of  the  twenty-four 
ours? 

73.  Ts  a  witness  in  a  criminal  matter  entitled 
before  leaving  home  to  be  paid  his  travelling  ex- 
penses, or  for  his  loss  of  time  ? 

74.  Is  any  and  what  property  qualification^  neces- 
sary for  a  person  to  become  a  county  magistrate; 
and  what  are  the  steps  necessary  to  be  takoi  to  get 
bim  appointed  and  to  enable  him  to  act  ? 

75.  What  are  the  different  modes  by  which  apaio- 
chial  settiement  can  be  gained  ? 

76.  Before  whom  are  questions  of  parochial  set- 
tlement tried  ?  and  is  a  jury  necessary  ?  and  can  the 
legality  of  the  decision  be  disputed  in  any  and  what 
manner? 

77.  Is  the  evidence  of  the  mother  of  an  illegiti- 
mate child  of  itself  suflScient  to  obtain  an  order  nf 
filiation  and  maintenance  on  the  putative  father,  or  is 
any  other  and  what  evidence  necessary  ? 

78.  Under  wliat  drcnmstances  can  persons  playing 
musical  instruments  in  the  streets  of  the  metropolis 
be  required  to  desist? 

79.  Is  an  attorney  liable  to  serve  as  a  juror  vpon 
the  trial  of  a  criminal  matter  or  upon  a  coroner's  in- 
quest ?— X^ai  Obnrver. 


is  adapted  for  any  posture,  and  it  may  be  need  •«•■ 
while  lying  down.  It  is  the  bert  thing  of  the  kind 
that  has  ever  come  under  our  notice. 


JOURNAL  OIF_  PROPERTY. 
MONET  BCARKBT. 


Bf  GUSB  Funis. 


Bask  Stock 

t  f  Cent.  Bedooad  Aniraitias 
S  it  Cent.  Oonsob  Annaitiea 

Consols  for  Acoount 

New  Si  V  0«>t.  Annoiiiet . . 
Long  Aimn.(exp.)an.6,18no) 
DoTIOvrs.  (exn.Oot.lO.ltite) 
Do.  80  vn.  (exp.  Jan.  i,  1880) 

India  Btook 

India  Bonds  (l.OOOt.)    

Do.     do.  (md«rl,O0O(.).... 

Bontli  Sea  Btook. 

Do.     do.  If ew  Annnities  .. 

Bxohequar  Billa,  ifiOOl 

Do.  do.  GOOC    

Do.  do.  SmaD 

Do.  Advertiasd 


t  For  sceoont. 


}107}Sx.fiv. 


PROCEEDINQS    OF    LAW 
SOCIEJIES. 

LAW  STUDENTS'  DEBATIKG  SOCTETY. 

aUBSTIOXS  TOR  DiscrssioN. 
Par  Tuttday,  July  8,  1851,. 
54.  Is  the  case  of  Darley  v.  TAt  Queen,  12  CI. 
&  Finn.  520,  rightiy  decided  ? 

XLVII.  Ought  the  Statute  27  Eliz.  c.  4,  to  be 
amended  by  avoiding  voluntary  conveyances  only 
in  the  cases  of,  snd  as  against,  aiter  pnrcbaseis  for 
valu^le  condderation  vrithout  notice?  See  Dot 
dem.  Otiey  t.  Matmmg,  9  East,  71. 


Thb  Unitbo  Law  Clbrks'  SoctETr.— The 
nineteenthanniveraary  of  this  charitable  a.«sociation 
was  held  in  the  Hall  of  Lincoln's-inn  on  Wednesday 
evening  ;  Vice-Chancellor  Knight  Bnioe  in  the 
chair.  'The  right  hon.  gentleman  was  supported  by 
Vice-Chancellor  Turner,  tbe  Right  Hon.  the  Master 
of  the  Rolls,  the  Attome^-CKneral,  Lord  Cran- 
worth,  and  several  other  distinguished  gentlemen. 
The  secretary  read  the  report,  which  stated  that  the 
society  had  prospered  every  year  since  its  establish- 
ment. During  the  past  year  the  number  of  claimants 
on  the  sick  fund  had  been  thirty-one,  and  the  appli- 
cants had  received  sums  amounting  to  276/.  15s. 
Since  the  commencement  of  the  society  it  had 
afforded  assistance  of  this  kind  to  the  extent  of 
2,447/.  17s.  Two  additional  claims  on  the  life  an- 
nuity have  been  allowed  after  careful  consideration. 
They  are  to  receive,  for  the  rest  of  their  lives,  31/.  4s. 
annually.  One  of  the  members  who  is  to  receive 
this  annuity  is  sged  forty-eight,  and  the  other  but 
thirty-one  years.  The  committee  regret  the  loss  of 
the  Earl  of  Cottenham,  and  express  their  gratitude 
to  the  present  Lord  Chancellor,  who  has  consented 
to  fill  the  office  of  president  of  the  society.  It  is 
gratifying  to  state  that  a  great  number  of  the  pro- 
fession who  have  hitherto  held  aloof  have  become 
members  of  the  society,  and  that  the  funded  pro- 
perty, which  last  year  amounted  to  12,376/.  4s.  2d.  has 
been  increased  in  the  present  year  to  13,458/.  18s.  8d. 
The  dinner  was  served  in  the  best  style  by  the  pro- 
prietors of  the  Freemasons'  Tavern ;  and  tbe  band 
of  the  2nd  Life  Gnards,  assisted  by  Miss  Ransford, 
Miss  Poncioni,  Miss  Law,  and  others,  materially 
contributed  to  the  amnsements  of  tbe  evening.  The 
stewards  were  more  than  efficient,  and  the  company 
separated  at  a  late  hour. 


Patbnt  Rbadino  Easel. — We  have  seen  a  very 
convenient  reading  stand,  patented  by  Messrs. 
Warren,  of  Oxford-street,  which  combines  the  ad- 
vantage of  portability  and  adaptability.  It  is  light, 
so  as  to  be  readily  moved  to  any  part  of  the  room, 
and  the  desk  slides  up  and  down,  so  as  to  accommo- 
date itself  to  any  height;   it  also  revolves,  so  that  it 


NECROLOGY 

OF  LEGISLATORS,  MACISTRATCS,  AND  LAWYERS^ 

DxATH  or  THB  Earl  OF  Dbbbt.— Hia  loidd^ 
who  died  at  Knowaley-park  on  Monday,  w«a  tte 
son  of  the  twelfth  earl,  by  the  only  danghter  of  the 
sixth  duke  of  Hamilton.  He  waa  bom  on  tiia  31st 
of  April,  1775,  and  married  in  the  domestic  cbaael 
at  Knowsley  on  the  30th  of  June,  1790,  ta  bm 
cousin,  the  second  daughter  of  the  Bev.  GeoA^ 
Hornby.  In  tbe  year  1796  the  dcteastJ  peu  wsb 
elected  member  for  Preston,  whidi  bonv^hsegD- 
tinned  to  represent  for  fourteen  yean.  Having  been, 
then  returned  for  Lancashire,  be  held  the  msTwirf 
ation  of  that  county  till  the  pasring  of  tbe  Re&aa 
Act.  After  holding  a  seat  in  the  Home  of  Conimiin« 
for  upwards  of  34  years,  he  was  called  to  As  Upper 
House,  during  bis  fether's  Itfetinae,  by  the  tioe  of 
Baron  Stanley  of  BicJcetatafe.  His  bther  dnag  is 
October,  1834,  he  became  thirteenth  earl  of  Deny. 
The  noble  earl  just  deceased  was  vrell  remembered 
as  an  efficient  member  of  the  Hooae  of  Coauoma^ 
as  a  man  of  very  sound  understaoding,  of  h^  dha- 
racter,  and  most  amiable  dispoaitiao.  fiegradairted 
M.A.  at  Cambridge  in  1795,«Bd*Mcliaaea  ab^ 
of  the  Garter  on  the  17th  of  April,  1839. 

BIRTHS,   MARRIACU,   ANO  DEATHS. 

BIBTHS. 
Baooxs.— On  tbe  28th  alt.  at  Bariow-hall.  Tiiir.MMts,  tbs 

wift  of  WiOism  Cnnlilb  Brooks,  asq.  Laiiitlst  «l  law,  of 

awn. 
Ennisasoir.— On  the  ISth  nit.  *t  7.  Puk-plam-Tiltei. 

Hsida-hill  Wast,  the  wilis  of  Wilbaa  HcadcooB,  mq. 

barrister-at-law,  of  a  son. 
HcicrsBSTS.— On  the Mth  olt.  at  St,  Gorilia  sipiBf,  fka 

wife  of  J.  J.  Hamilton  Hmnphrsys,  esq.  taiiilw  at 

law,  of  a  daughter. 
Kxu.— On  the  2nd  inst.  the  Lady  ITaia,  of  a  m  aai 

heir. 

MARBUOE8. 
CHAKLIim  SI  LI  BiTina,  Join  Fnagois,  if  Qwiins, 


to  Elixmbeth,  seoond  daughter  of  tbe  faM  1 
•on  Bnwer,  esq.  bartisterMrtJaw,  on  tha  Mh  du  iS  St. 
Halian,  Jersey,  and  aftanrsrdi  at  the  n«adi  CkOoBe 
Chapel,  Staffordshire. 

CuBK,  James,  eldest  son  of  the  BlAt  Hon.  8fe  Oswgs 
Clerk,  bart.  U.P.  of  Peniooik  Boos*,  ■ilialimh.S» 
Jus,  eldaat  danghtar  of  Maior-Oaaasid  Maraar,  OJL 
on  the  aath  nit.  at  All  Sools'  Choreh,  Taagbaia  plana 

CusriexT,  Gaorge  B.C.  capt.  HJf.'a  SOtk  i igiiasat. 
second  son  of  Chu'lea  Fox  Crflapicny ,  eaq.  of  HaraihU- 
honae,  Uxbridee,  to  EKxabeth  Jane,  ddeat  daB{btar  of 
Alexander  Buohanan,  esq.  QO.oa  tbe  11th  Bk.  at  Jfoa- 
traal. 

Fox,  Charles  James,  esq.  aoliatar,  Oilntiaij,  to 
Fraaoes,  yonngmt  danghtar  of  Tbooai  Booanaa.  aaa. 
of  Canterbory,  on  the  f9th  alt.  at  St.  liUra<ra  CkBeh, 
Caaterboxy. 

Hj^slewbll,  John,  third  ion  of  BdnKmd  ffilfiag  ' 
well,  aaq.  U.P.  of  the  Royal  Craa(>eiit.  CWt    * 
Elisa  Catherine,  aeoond  daoghtar  of  WiBiaB  1 
eiq.  of  the  Friaiy,  Newark,  on  tbe  26th  ak.  s*  Se 

Tasdt,  James,  ion  of  Thomaa  Blaokbnm,  aaq.  of  Bod^ 
down-hall,  lale  of  Thanet,  to  Sarah,  aeontd  daagjhter  <d 
Lebhena  Charlea  Humfrey,  esq.  Q.C.  of  Oreat  (tataa 
street,  Bt.  James's-park,  and  of  St.  Petar'a,  Tbana^  at 
St.  Hargaret's,  Weatminster,  oo  the  Xlat  alt. 
DBATH8. 

BiasT,  Mr.  William,  of  KenaiagtoB,  antbor  of  aasaal 
TBluable  works  open  heraldiT,  gaaealoCT,  Jkc  aaA* 
2nd  inat.  at  the  reaideaoe  of  hia  aoa,  ^iiaiif  ifcw^ 
Brixton,  aged  76,  having  mrriTed  hia  wif«  ca^  twa 
months. 

Cairxir,  the  Hon.  Biohard  Keppel  Cravan,  on  tte  Stt 
nit.  at  Naples. 

SoitBU,  Colonel  Dyee,  oa  the  lit  inat.  at  So.  s.Taiaea, 
Dariea-street. 

Piscocx,  Benjamin,  aaq.  late  of  her  Ifsiaahr'a  Doekyszd. 
s   28th  nit.    at   Chnroh-hill,    Woolwi<A,    EaaS. 


on    the 
aged  69. 
Thoku,  James  Dnnoan,*ean.of  Forth«atar.t«siata,Ba;^ 
lank,  r 


water,  late  of  Sonny  Bank. 

trate  for  that  oonntv,  on  the  XMb  nit.  at  \ 

Jiare. 
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BirmoiOR,  HiimplirfT  WiDiuB,  jndm'  wifmaktr,  of 
8erl»-<irMt,  linooln'MBa,  the  pl*M  or  tail  Urth,  M  also 
of  tail  ftthw,  th*  hooM  MM  boniMt  havinc  bMB  in  tho 
pomMioD  of  tab  funSr  for  apmnla  of  •  oratoiT,  OD  ttw 
iMi  nit.  It  dmbowdl,  asad  «S. 


THE    GAZETTES. 

Ifamlrnyt*. 

BattUi,  Juh  I. 
HnrST,  Jaxu,  ihanbrokar,  TTalifaT,  Yoibtaira,  JnlT  17 

•nd  Angoat  M,  at  alaran,  IiMda.    OiT  u.  Tonog.    Bob. 

Parker  and  Aaam,  Haliiu ;  and  Conraenay  and  Oomp* 

too,  Leadi.    Petition,  Jnne  n. 
BirasBM,  FBuroii  WoOLiocaa,  hameei  maker,  Thame, 

Ozfbrdahire,  Juhr  IS,  at  eleren,  and  Angnst  IB,  at  one, 

BaainchaU^t.    Off.  aa.  FennelL    Sol.  Cooke,  UneolnV 

inn-Salda.    Petition,  Jane  SO. 
Sruuunr,  Own,  giooar,  Aldgate  High.atreet,  Ci^,  Jolj 

11,  at  balf-paat  one,  and  ADfiwt  13,  at  ateren,  Baaing- 

baD'.at.    Off.  ai.  whitmore.     Sola.  Suit  and  OiibbU, 

Lombard.«t.    Petition,  Jane  37. 
Tbohu,  Lunmm,  graoar,  Biiatd,  Jolr  14  and  Angoat 

a,  at  eleren,   BlriaioL     OS  ai.  Hiller.     BoL  ffigg, 

BriatoL    Petition,  Jane  ». 

OoMtlU,  Julf  i. 
Couin.  Oxiuu,  and  Bon,  Gaoaes  Tuoor,  eanet 

mamraftt'TTfi    Bewdlej    and   Wribbenhall,     Kidder- 

minater,  Woroeetenhire,  and  Aldermanborf.  Jnlj  15 

and  Ang.  IS,  at  tvehe,  Birmingham.    Com.  Daniel]. 

Off.  aa.    Chriatle.  JSoU.  Boyeot  and  Todor,  Xlddai> 

miniter.    PedUoD,  Jane  U . 
Bllii,  Jokv  8oU)W»,  tailor,  IS,  Aldgate,  Jnly  U,  at 

half-peat  eleren,  Ang.  8,  at  twehe,  Ba*inghall.at.    Com. 

Ponblaiiqae.     Off.  ai.  Slanafeld.     Boll.  OTerton  and 

Hoghea,  as.  Old  Jewry.    Petition,  Jane  26. 
Obit,  Bobbbi,  piano  forte  maker,  88,  Edward-at.  Hamp- 

atead-ioad,  Jolj  11,  at  twelre,  Aog.  16,  at  eteren, 

BaaingfaaU-at.     Com.   Fane.     Off.  aa.  Cannan.     Sol. 

H.  Ifoxon,  44,  How]ai>d.at.  ntaroy'^qnare.    Petition, 

Jolj  1. 
Boae,  TixOTKT,  ftimitare  dealer,  Uanoheater,  Jaly  IS  and 

Aug.  8,  at  twelre,  Kanobieter.    Off.  ai.   Lee.    Boll. 

O.  Waller,  ion.  PiaabaiT.oirooi,  and  W.  X.  Taylor, 

Caopar.at.  Mancheater,    Petition,  June  18. 

BABBBBIT  B»riTl«. 

Qflcfal  Jjf<r«Me onsiMn,  (» atoa  qn>4r ykr  CU 

Bttflf,  8.  groeer,  aeeond,  Ud.  Graham,  London^— 
Stnatnt,  B.  wine  merdiant,  aeeond,  6)d.  Graham|  Lon- 
don.— Bnto«,8.  Unandreper,  aeeond,  l)d.  Btanafelo,  Lon- 
don.— Otmrtmf,  Q.  dothier,  flnal  lep.  li.  3d.  Stanafeld, 
Zi0ndoB.^2>MM0ft,  J.  ahipowner,  flzat,  Sa.  6d.  Stanafeld, 
London. — DMtn,  W.  grooor,  third,  Sa.  0d.  Graham,  Lon- 
don.—Jbr^  J.  TietaaUer,  leoond,  1^.  Graham,  London. 
—Man  it,  O.  A.  laK^pinnir,  flnt,  Sd.  Graham,  London. 
— KefiMM,  E.  and  SHam,  J.  ooal  merchante,  Ihnt,  la.  Id. 
Graham,  London. — SewMM,  J.  merohaot,  aeeond,  0{d. 
Bird,  Urerpool.— Aow,  w.  and  S.  timber  meronanta, 
firat  and  final  iep.  of  W.  Bhaw.SOl.    PVaaer,  Hancheiter. 

amitk,  W.  timber  merehant, fonrth,  Sd.  Btanafold,  Lon- 
don.—IFUUuea,  J.  iron  maater,  fifth,  Sid.    Bird,  Lirer- 

pool.  

XBBOLTm  Bar^na. 

JbUnaen,  T.  groeer,  holier,  and  bntoher,  firat  and  final, 
4a.  3id.    Apply  at  the  Coontr  Coort  Darentrr.— Fort,  W. 
',  7d.    Apply  to  Mr.  W.  Bommera,  of  Ihrapatone. 


flMif  anntt  (or  t|(  *n»n  o(  CnHiton. 

OmMttf,  Jmm  S4. 

BtvUt,  B.  and  J.  braai  and  iron  foondera,  Pontefiraet, 

rorkshire,  June  IS.    Tmata.  J.  Wordiworth,  ironmonger, 

Ponteflraot,  and  B.  Leake,  merehant,  Allerton-Bywater. 

Sol.  H.  J.  Coleman,  Pontaftaot /ohu,  W.  lioenaed  Tie- 

tnaUar,  Bromfbrd-road,  near  Oldbary,  Woieeatenhire, 
Jnne  7.  Trnat.  J.  BaiTowa,  wine  and  ipirit  mnehant, 
Birmingham.  BoL  J.  Bartleet,  Birmingham. — Jomm,  P. 
painter  and  glaaier,  Bt.  Aaaph,  Jane  10.  Troiti.  A.  For- 
reit  and  J.  Bromler,  glaaa  and  lead  mnehanti,  Liverpool. 
Soli.  T.  G.  Sdwardi,  Denbigh,  and  T.  Dodge,  lireipool. 
— X««,  H.  needle  mannlaotarer,  Bedditeh,  Woroeiteranire, 
Jane  7.  Trnata.  H.  BngUah,  needle  itamper,  Bedditeh, 
and  T.  Parr,  p^>er  malier,  Beoley.  BoL  E.  Browning, 
Bedditeh.  —  Jicfil,  J-  npholiterer  and  oabinet  maker, 
Corentry,  Jane  3.     Trnati.  J.  B.  Hunter,  npholiterer. 


opoo-Trne,  Jane  8.  Trnata.  J.  Hiller,  plane  mannfac- 
torer,  Newoaatle-npon-^ne,  and  B.  Hadeley,  merchant, 
Birmingham.  Sob.  Swan  and  Bnmap,  Newcaatle. 
S«««>,J'immS7. 
SaiKuU,  Ik  tailor  and  (dothier,  Chelmafind,  Eiaex, 
Jnne  6.  Tmata.  B.  Bampaon,  taibr,  Prinoea-at.  Leioeater- 
iooaze,  and  W.  Coortner,  elothier,  Hoondsditdi.  Bol. 
w.  B.  Jamee,  Baiinghaft^t.— Bnaiea,  W.  Unen  draper, 
Hij|h-at.  Poplar,  Jane  IS.  Tmit.  W.  Wlghlman,  gent, 
fnday-it.  Bola.  Bole  and  Tomer,  Aldermanbnry.  — 
Onten,  W.  proTiaiott  dealer,  lirerpool,  Jnne  4.  Tnuta. 
J.  8.  Kirkpatriek  and  F.  Morton,  proriiioB  marohaata, 
InanooL  Bol.  H.  Bremnar,  LirenooL— £hi|r,  O.  timber 
■aerchant,  Bridgmtar,  BomeraeteUre,  Jnne  IS.  Tmit. 
W.  Woodland,  nraaa  fonnder,  Bridgwatar.  fUU.  Lofi- 
bond  and  Carilake,  Bridgwater.— .Bi^/brd,  J,  mariner, 
Bridgwater,  Bomenetahire,  Jane  S.  Tmt.  P.  Honey, 
grocer,  Bridgwater.  Bob.  Loribond  and  Canlake,  Bridg- 
water.— LnUon,  H.  com  dealer,  Bnahden,  Korthampton- 
•hire,  May  SO.  Tmit.  J.  Bamioot,  gent.  Friday-at.  Bob. 
Heather  and  Mogar.  Patemoater-row, 

9«rtiKn|(9fi  SlHolkA. 

OattlU,  Juu  S4. 
StvUw  and  Co,  Tamiih  "**pnfB^.^^^ffffn^  King*!  Head- 
eoart,  Beeeh^t.  BarUoan,  Feb.  1.  Debta  paid  by  Bewler. 
—aimtlsad  and  On.  japanneta,  Bothariothe  Kew-road, 
Jnne  14.— AoOeriM  and  Cb.  oU  marehanta,  Hnngerlbnl- 
mkMtt,  Strand,  JoneSl.  Debta  paid  by  Bryan ^&  Peto. 
—Dof  and  Janaaa-miUwrighta  and  engfaieen,  Dewibnry, 
Jime  11.— Dfa(  and  Piigi,  diapan,  Leamington  Prion, 


June  B.  Debu  paid  by  Page.  —  Dorell,  W.  and  G. 
probers  and  ship  chandlers,  Wapping-wall,  June  19. — 
GriffUK,  P.  T.  and  £.  wine  and  brandy  merchants.  Fall- 
mall,  Dec.  Z\.~Langworthtf  and  Prati,  Teterinary  Bur- 
geons, Farm-st.  Berkeley-square  and  Bast  King-at.  Port- 
man-square,  June  19. — Leedi,  l£orUv,  and  Booth,  small 
ware  manufacturers,  Manchester,  June  16.  Debts  paid 
by  Morley  and  Booth. — Matteif,  J.  Neptune-st.  Wands- 
worth-road,  and  I'mpUby,  T.  High-st.  Lambeth,  potters, 
June  19.— .Wi;ir(ii-(i,T.  and  Southen.Z.  millers,  Uffculm, 
Jnne  10.  Dehta  paid  by  Southey. — Partont  and  Edwardt, 
builders,  Colchcster-at,  Whitechapel,  and  Haverstock-st. 
Hampstead-road,  May  22.  —  Pigott,  J.  B.  and  Newton, 
It.  N.   linen   manufacturers,   Barnaley,  June  21.     Debts 

Said  by  Pigott. — Scaife,Vf .  and  Hunter,],  cab  proprietors, 
radford,  June  12. — Short  and  Blake,  ship  chandlers, 
Liverpool,  June  19.  Debts  paid  by  Blake. — Taftertall  and 
Pilluui,  machine  makers,  Salford,  Jane  10.  Debts  paid 
i>y  Tattersall.— 7^&acirrray,  J,  and  Son,  cotton  doubters, 
Radford,  April  7. 

Gazette,  June  27. 
Beard,  O.  and  W.  brewers  and  bnildera.  Great  Copee- 
shall,  June  23.  DebU  paid  by  G.  'Besri.—Brailtford.ii. 
F.  and  Birley,  J.  H.  teachers  of  a  ladies*  seminary,  King- 
ston-upon-Hjill,  June  24. — Bull  and  Couens,  carpenters 
and  builders,  Southampton,  June  24.  Debts  paid  by 
Bull.— Coi,  F.  and  Co.  grocers,  Hipley,  June  17.  Debts 
paid  by  Cox.— Detprei,  C.  and  Oreen,  T.  watclunaken, 
jewellers,  4c.  Bristol,  March  26.— Doiroa,  B.  and  itet- 
calfe,  J.  machine  makers  and  brass  and  iron  founders, 
Little  Bolton,  Nov.  ■m.—Hariaker,  W.  and  Co.  stone 
masons  ami  builders,  Bradford,  Jnne  17.  Debta  paid  hr 
A.  Hill. — Harriton  and  Wood,  cabinet-makers,  Bradford, 
June  11. — Hoieon  and  Bryne,  fustian  manufacturers, 
Mancheater,  June  23.  Debts  paid  by  Hohion.^JIoddiHg, 
W.  H.  and  Goodman,  C.  £.  surgeons,  accoucheurs,  &c. 
Gloucester- place,  Portman-sqnare,  March  2.'>.  Debts  paid 
by  Hodding, — Jeuop,  8.  Parker,  J.  H.  and  Karrit,  8. 
common  carriers,  Axdersgato-st.  June  24. — Longbottom,  W. 
and  Son,  screw  and  bolt  makers,  Leeds,  June  25.  Debte 
paid  by  G.  Longbottom. — Mackintoek,  C.  and  Co.  water- 
proofers  and  manufactnrera  of  India  rubber  articles, 
Chorlton-upon-Medlock,  and  Aldermanbury,  as  regards  K. 
Birley,  T.  H.  Biriev,  jun.  and  J.  H.  Birley,  March  31.— 
MnJ",  W.  and  Bewtey,  E.  gold  beaters,  Mancheater,  June 
2-t.  Debts  paid  by  Muff  — AVtoii,  J.  H.  and  Adam,  W. 
West  India  merchants.  Great  Tower-st.  April  30. — yowell 
and  Jllitufvortk,  timber  merchants,  Bradi^^rd,  July  30. — 
Sproat  and  Roy,  drapers,  Crown-at.  Finsbury,  Jnne  27. — 
ThomoM,  E.  P.  and  Tovera,  J.  hosiers,  Leicester,  June  25. 
— Tvi**,  G.  J.  and  Martkall,  J.  E.  attorneys,  Cambridge, 
March  15. —  Van  Kempen,  P.  and  Sundert,  C.  wine  and 
spirit  merchants,  Crutchediriars,  June  24. —  Wayne  and 
Co.  tin  plate  manufacturers,  Carmarthen,  May  9. —  Wigkt- 
vick  and  Damant,  arcliitecte,  Flymouth,  June*  24.  Debts 
paid  by  Damant. 


rpt 


This  day  is  pabliabed,  post  8vo.  price  5b.  boardi. 

HE  LAW  of  CHURCH  ORNAMENTS 

X  and  UTENSILS,  including  Communion  Tables, 
Vestures,  Organs,  Candles,  and  Crosses.  By  GEORGE 
riKNRY  UliVVlT  OLIPHANT,  of  Trinity  CoUege,  Cam. 
bridge,  B.A. ;  and  of  the  Inner  Temple,  Esq.  Barrister- 
at-Law  ;  Author  of"  The  Law  of  Horses,  Racing,  Wagers, 
and  Gaming,"  "  The  Metropolitan  Interments  Act ;  with 
Explanatory  Notes,  an  Appendix,  and  Index,"  '*  The  Law 
of  Pews  in  Churches  ana  Chapels ;  including  those  built 
under  the  Church  Building  Acts  :  with  a  Chapter  on  Pro- 
hibition," Ac. 
London  ;  LoiroMjlir,  Bsowir,  Gbbbv,  and  LoiroMAKS. 


DOUBLE  NUMBER— LEGULEIAN  EDITION. 

QUESTIONS  and  ANSWERS  and  all  the 
particol&rs  of  the  Trinity  Term  Exunination,  1851, 
«-ith  Editorial  Articles,  and  an  elaborate  Index  to  the 
First  Part.     Price  Ss. 

Part  I.  of  the  Examination  of  Articled  Clerks  ready, 
price  6b.  (free  by  post).  No.  12,  "  Leguleian,"  and  tne 
Monthly  Digest  for  Jnly,  just  out. 

WiLDT  and  Sows,  Lincoln's-inn-gateway. 

S'ow  ready, 

PART  II.  VOL.  V.  of  COX'S  CRIMINAL 
LAW  CASES,  bringing  down  the  cases  to  the  pre* 
sent  time. 

This  is  the  only  complete  series  of  Criminal  Cases,  com- 
prising the  Criminal  Appeal  Court,  the  Superior  Courts, 
the  Central  Criminal  Court,  the  Circuita,  and  in  Ireland  ; 
together  with  all  the  Criminal  Statutes,  and  a  collection  of 
Precedents. 

Vols.  I.  to  rv.  may  Btill  be  had,  half-bound;  or  the  Parts 
to  complete  sets. 

Law  Tims  OflSce,  29,  Essex-street,  Strand. 

In  the  Press,  the  Third  Edition  of  the 

CONSOLIDATED  TABLE  of  FEES  to 
bo  taken  in  the  COUNTY  COURTS,  revised  and 
amended  pursuant  to  the  Roles  for  the  Practice  of  the 
Courts,  wnich  came  into  operation  3rd  July,  1851.  By 
GEO.  THOS.  ROBINSON,  Assiatant  Clerk  of  the  County 
Court,  Leominster. 
JoHH  CsocKfORD,  CodfTT  CouHTS  Chboiticls  OfEce, 
29,  Essex-street,  Strand. 


THE     ROYAL     EXCHANGE 
ASSURANCE. 
Incorporated  A.D.  1720, 
By  Charter  of  King  George  the  First. 
Chief  Office,  Royal  Exchange.     Branch,  29,  Pall-mall. 
FIRE  and  MARINE  ASSURANCES  on  liberal  terms. 
LIFE  ASSURANCES  with   BONUS    (which  has  ave- 
raged 46  per  Cent,  on  the  Premium) ;  or,  at  lower  rates, 
without  Bonus. 
Moderate  Premiams  and  an  equitable  dirision  of  Surplus. 
Exemption  by  the  Charter  from  the  liabiUties  of  Part- 
nership. 

The  security  of  a  large  Capital-stock,  and  the  moral 
guarantee  ailorded  by  131  years'  experience  and  repu. 
tatiou. 

The  soundness  of  a  thoroughly  tested  Office,  with  all  the 
real  improremeote  of  modem  practice. 

ALEX.  GREEN,  Secretary. 
JOHN  A,  HIGHAU,  Aotuuj, 


To  Life  Insurers  who  consider  seoori^  and  established 
reputation  of  importance  in  Life  OfQces. 

SCOraSH       UNION       INSURANCE 
COMPANY  (FIRE  and  LIFE).     Instituted  18M, 
and  Incorporated  by  Royal  Charter. 

No.  37,  Combill,  London ;  Edinburgh,  and  Dublin. 
The  large  "Paid-up   Capital,   and  Aceumulaiitma  qf  JPre- 
miums  carefully  invested,   afford  the  most  absolute  secu- 
rity to  the  Assured  with  this  Corporation,  which  haa  bMii 
Twentjf-tecen  years  estsblished. 

OOTBUrOB. 

HIS  OBACE  THE  DUKE  OP  HAMILTON  AlO) 
BRANDON. 

The  adrantagea  to  Insurers  with  this  Oflloe  will  bo  found 
all  that  can  be  desired,  whether  oousidered  in  point  of 
Security, 

Moderate  Rates  of  Premium, 
Liberal  Conditions,  or  the 
Large  Periodical  Additions  made  to  the  Life  Policies. 

The  practical   effects  resulting  from  this  system  will  at 
once  be  seen  by  the  following  Extracts  from  the  Com- 
pany's Books : — 
ADDITIONS  MADE  TO  POLICIES  OP  100(K.  EACH, 


Age 

First  Bonus  for  SecondBonusfor 

Total  Sum 

when 

Seven  Years         Five  Years 

Payable  in  caee 

Assured 

from  1834  to  1841  from  1811  to  1846 

of  death. 

30 

£133    7    6 

£72    3     8 

£1,206  11    a 

35 

136  19    0 

73    8     7 

1,209    a    7 

40 

139  IS    8 

74    9    7 

1,213    6    1 

4S 

143     9    0 

76  18    9 

1,219    7    9 

60 

148  17    6 

81    8    4 

1,230    B  10 

The  next  Division  of  Profits  will  take  place  at  1st  Augusta 
1851.  being  an  interval  of  Five  Years,  and  Persons  open- 
ing Policies  previous  to  that  date  will  participate  in  the 
Division. 
Fire  Insurances  at  the  reduced  rates. 

LONDON  BOARD  OF  DIRECTION. 
PaxfliDBiTT — Right  Hon.  the  Earl  of  Manstleld. 
Vick-Pbbsidbst — Right  Hod.  the  Earl  of  SoafleU, 
Charles  Balfour,  esq.  Richard  OliTeraon,  esq. 

Robert  Gillespie,  esq.  J.  R.  Robertson,  esq. 

J.  £.  Goodhart,  esq.  Hugh  F.  Sandeman,  esq. 

H.  M.  Kemshead,  esq.         George  Ramsav,  esq. 
John  Kingston,  esq.  Managerof  tne  Comptnjm 

F.  G.  Smith,  esq.  Secretary. 
London  Joint  Stock  Bank,  Bankers. 
E.  W.  Duffin,  esq.  Surgeon. 
Messrs.  Oliverson,  Denby,  and  I^ne,  Solicitors, 
Samuel  Beazley,  esq.  Surveyor. 
Forms  for  Proposals,  and  Prospectuses,  containing  all 
the  necessary  particulars,  may  be  had  at  anv  of  the  Coza* 
pany's  Offiecs,  and  of  the  Agents  thronghout  the  countrr. 
F.  G.  SMITH,  SecreUrv  to  the  London  Board. 
The  usual  Commissions  to  Solicitors  transacting  direot 
with  the  Office. 
87,  Comhill,  London. 


CONFERENCE.— ASSOCIATE    INSTI- 
TUTION  FOR  I.MPROVINQ  AND  ENFORCING 
THE  LAWS  FOR  THE  PROTECTION  OF  WOMEN. 

A  Conference  of  gentlemen  favourable  to  the  objects  of 
this  Society  will  be  held  at  HERBERT'S  HOTEL,  New 
Palace.yard,  Westminster,  on  THURSDAY,  JULY  10. 
Several  important  {questions,  on  the  protection  of  women 
from  the  maclunations  and  allurements  of  vice,  will  bo 
discussed.  The  Lord  BISHOP  of  OXFORD  haa  kindly 
engaged  to  preside.  The  chair  will  be  taken  at  Two 
o'clock  precisely.  HENRY  J.  NEWMAN,  Secretary. 
6,  Upper  Charles-street,  Parliament-street, 
Westminster. 


TATE'S  EXCHEQUER  INK  (for  LeRal 
Records  and  all  important  "Writings)  is  manufac- 
tured upon  principles  that  insure  a  fine,  limpid  black  ink 
for  steel  or  quill  pens,  without  sediment  or  the  slightest 
tendency  to  thicken  in  the  stand.  It  is  the  purest  and 
most  concentrated  preparation  for  eommerciaf  purposes 
that  has  been  invented,  and  is  not  affected  by  climate. 

"  A  very  useful  ink." — Morninij  Chronicle. 

May  be  had  at  18,  Ironmonger -lane,  Cheapside  ;  and  of 
all  Stationers.  Country  Agents  Wanted.  See  specimen 
in  the  Exhibition. 


CARRIAGES  for  SALE,  NEW  and 
SECOND  HAND,  of  the  best  make,  and  very 
cheap  for  cash,  consisting  of  step  piece  barouches,  elegant 
and  stylish  George  rv.  phaetons,  driving  ditto,  sociables, 
single  and  double  Broughams,  the  head-opening  forming  a 
summer  carriage,  pilentums  with  mahogany  fittings,  cab 
phaetoni  and  pony  phaetons.    Twelve  months'  warranty 

S'ven,    and    a  saving    of   twentv-five    per    oeut.    at  29. 
AVIE9-8TREET.  BERKELEV-SQUARE. 
SEVERAL      LIGHT      BROUGHAMS      and      CAB 
PHAETONS,  Second  hand,  at  55  and  76  guineas  each. 


TO  CARRIAGE  PURCHASERS.  — 
I.  ROGERS  begs  respectAiUy  to  invito  all  who  are 
in  quest  of  first-rate  CARRIAGES,  at  a  moderate  price, 
to  view  his  well-selected  STOCK;  comprising  broughams 
of  the  highest  finish  (both  now  and  secoud-hanS) ,  barouches 
on  C  and  elliptic  springs.  Stanhope  and  George  IV.  phae- 
tons, handsome  roomy  pair-horse  clarences,  most  admirably 
adapted  to  family  use,  chariots  by  Hobson,  britzskas,  &o. 
—At  26,  North  Audley-street,  Oiford-street. 
(Prices  moderate.) 


SUMMER  CARRIAGES,  NEW  AND  SECONDHAND, 
OF  THE  BEST  DESCRIPTION. 

MESSRS.  ROBSON  and  CO.  56,  SOUTH 
AUDLEY-STREET,  corner  of  Mount-street,  Gros- 
venor-square,  have  ready  for  immediate  use  several  step* 
piece  Barouches,  with  and  without  Cee  and  under  springs. 
Chariots,  Landaus,  Coaches,  and  Britskas.  Also  very 
elegant  and  stylish  George-the- Fourth  Phaetons,  Driving 
Phaetons,  and  others  ;  and  Sociables,  single  and  doublo- 
bodied,  Broughams,  and  Clarences,  for  one  and  two  horses, 
to  let  on  hire,  with  liberty  to  purchase.  All  carriages  sold 
warranted  twelve  months. 

Several  secoudhaud  light  Broughams  from  56  gaiaeH  to 
07gaiaeM« 
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THE  LAW  TIMES. 


[No.  4S1. 


LAW    PROPERTY     ASSURANCE     and    TRUST    SOCIETY. 
90,  Enex-street,  Btrmnd,  London. 
BtTBSCBIBED  OAPITAL,  lSO,000i.  in  S,<MO  Shiru  of  SOI.  each. 

BOZCtOXS. 

SabA  Tkomu  Brockun,  eaq.  FoQuiions.  Jmum  M»c»uUj,  e«i.  28,  Caiino«T-l«M. 

SCh*ndl«r,  itm.  esq.  Sherborne.  Henry  PmB,  eeq.  S3,  DBTO«uhii»-iJ«»,  PtrttaBi-pho*. 

Bdnrd  'VT.  doz,  eeq.  36,  Rnaett-«incre.  Robtet  Yoanf,  etq.  BstOe. 

Biaxiu.— london  uid  Waatmiiiater  Bank,  Bloomsbny  Bnn^ 
xnsnou. 
Z.B.P.EalHT,eeq.  Saliiboiy.  Jamaa  Hntton,  axi.  Uoorgate-etrMt. 

OoJUuwian  ACTVIXT.— F.  O.  F.  ITeieox,  «iq.  25,  PaU-maU. 

Ujdhcai.  Onicu.— it.  H'Cinn,  e<q.  Fubment-atnet. 

SouEOOBw— WiUiam  OoUey,  ex).  16,  BaeUerabuy. 

Pmotox.— H.  Fitdur,  aag.  DaotofiT  ConaaoBi. 

lb*  bnaiiMaa  of  thia  Bsdety  oooriata  of  two  brauoliea. 

I.  PROPERTY. 

JlSSITBAKOB  of  CEASBH0LD8.  C0PYH0XB8,  ASH  LIFBHOIiDB. 

ABSmtANCB  OF  TITI.E8. 

EKDBMPTION  OF  HOBTeAeBS  AKD  lOAlfB. 

SE0T7BITT  TO  KEKBBBS  OF  BUILDIirS  BOOIBTIBS. 

QCARANTKB  AHD  COLLECTION  OF  RENTS  AMP  IHTERB8T. 

LOAWS  OH  THB  PLAH  OF  BUILDWO  SOOtBTIBS,  BUT  WlTHOtrT  THBIB  HI8K8. 
ItXSASBXSST  OF  TRUSTS. 

II.  LIFB.  

ABSURAlfCB  OF  KEAL'mT,  DIBRABBD,  AHD  DOUBTFTO  1IVE8. 

GBANTUTS  OF  AOTTOmHS.      

BXCaAHQB  OF  FRBSBin  ANNUITntS  FOB  HBTEESIOlfS. 
6UABAHTKE  OF  FTDELm,  'WTrH  OR  WITHOtJT  ABSUEANCB. 
Foil  paracnlars  of  the  advantagea  of  AMoranoe  of  Property,  and  the  plana  and  terms,  are  ooataised  in  th* 
proapeetuflcs,  which  may  be  had  at  the  ofBce,  or  from  any  of  tke  agcota.  .... 

FocK-iiFiHS,  CI  UGHTT  PER  dm.  o»  THS  BSxiu  raoRTa  OF  «iCH  oiusB,  will  bo  divided  OTery  vua*  ?S*" 
amongthe  policy-holders  on  the  partfapatinK  scale.  Folidea  on  laaaaholda,  or  for  fixed  terms,  provide  th^  the  ttoldar, 
at  any  time  atler  the  piiymont  of  not  leas  thanjire  annnal  pramiuna,  if  he  abonld  deaire  to  disoonbnuo  the  aasaraoca, 
may  smrcndor  the  poBcy,  and  ehall  be  entttled  to  reeeire  baokftom  the  Society  the  total  amoont  of  the  praminma  paid. 
Persons  going  abroad,  or  into  militan  serrice,  will  be  allowed  to  traosfer  their  polioiea  to  another  peraou  of  the 
same  ace,  on  the  life  beine  approved  by  the  Board. 

N.B.  All  poUcies  effected  in  fhla  offlee  win  bo  imHtpuiablt  in  the  hands  of  Ixmd  fii*  mortgageea,  pOTchaaen, 
and  assignees,  and  for  the  hotter  aecniity  rf  a  proriaion  for  ftmiSea,  no  lils  asaaranoe  in  sfMlamaBt  or  m  tke  hands 
of  third  parties  will  be  avoided  liy  snieide  committed  after  three  months  from  the  date  of  the  policy. 

Prospectnses,  with  tables  of  ratea,  forma  of  proposal,  and  erecy  information,  may  be  obtained  at  the  Office  of 

theSodety,  or  willbesentby  poston»pHcatiouto  _  ,„       ^ 

''  3  v^         im  WILLLUi:  NBISOir,  Aetuary  and  Seopeta*y, 

Or  any  of  tlia  following  Agenta  :— 

HWOs  Bdward  Watta,  Solicitor 

rttatrwhuttr- H.lf.  Saaiiden,jnn.  Soli«itar 

Longport John  Lonoh,  Sohdtor 

2Mm    Jamse  Parsons,  SoKdtor 

Lita^umrUm....- Robert  Freneh,  Soliettor 


Mtramna^  ~.  W.  Frice,  Solieitor 

Arumlsl  «•••..  Robert  French,  Solicitor 

JlsUoaHuaJsr-J^nu  Fran.  J.  Higginbottom,  Solicitor 

AtlUbamifh  ...» Messrs.  FrucUin,  Sohdlora 

Seaier William  Foster,  Solicitor 

SoUon-U-Moori Watkins  and  Son,  Solicitors 

J)iiio  Richardson  and  Maraland,  Sols. 

J^rahUrte'. Uichael  Lane,  Solicitora 

Broiford,  TorUUn Edward  A.  Barret,  Solicitor 

J3iiij}tm\\tn-   »..»..  Vawghan  France,  Solioitor 

BMop  Slmifari   W.  Herriman  Ley,  Solioitor 

JrisM W.  Harrington  Bnah,  Solicitor 

tMu'Aead  .- James  GilLBolicitar 

■       W.  F.  W.  Hatberiy,  Solicitor 

_ Bdw.  Oolnett  Spiokett,  Solicitor 

fori   . . W.  Rogers,  Soboitor 

_Sua  .... JtAnT.  BoH  ADen,  Solicitor 

BUm^ari   ~ Wm.  CSole  Fbicham,  Solioitn 

anacttt Alfred  Hayward,  Solicitor 

3iilfort  F.  W.  Onndiy,  Solicitor 

Sniiti  John  Downea,  Solicitor 

Baniiam B.  T.  Allen,. Solieitor 

Amy  at.  Bdmmttt  ......  Wm.  Salmon,  Solioitor 

Ombridg*    Henry  Ranoe,  Solicitor 

tkmt^&ri    W.  S.  King,  Solicitor 

Camtnlmrg  - Robert  Saokey,  Solicitor 

Cmrd^ - Oeorge  WiUams,  jon.  Solicitor 

Ckriitekmnh James  Dmitt,  Solieitor 

OkMniam  ...«....-...._  Thonaa  W.  OhMuUer,  Solicitor 

CkttUr Hnshand  and  Boyle,  SoUcitora 

Oullumpto» Boberi  Bnrrow,  Solicitor 

Cbubtos Osvild  Hoadey,  Solicitor 

XMm  Mercer  and  B<»rwd8,  SoUdtors 

Dtwomport John  W.  Jeffery,  SolicitDr 

Parckuttr  -  Tboa,  Coombea,  jtm.  Solicitor 

^owr Fain  and  Fieldmg,  S^citoia 

JBM  X>trtkam Nathaokl  Oidina,  SaUdtor 

SdMnrsh W.  Douglas,  IS/South  CastU-st. 

Ditto James  Bell,  25,  York-place,  SoL 

Xf    — » Hei^  Bancs,  Solicitor 

Awoai  „ „..  W.  BVareat,  Solicitor 

jtusM  W.  WiDiams 

Olsij;usi   Andrew  Mercer,  140,  George.Bt. 

tfbssqp. T.  J.  ffigolnbottan,  Solicitor 

fiKsMMfar  Wm.  Bradley  Oeorge,  Solicitor 

KaUtad JtiBos  O.  Shepherd,  Solicitor 

SimUj « Hiuh  Roberts,  Old  Hall-street 


Lmrpool Cnrrr  and  Statham,  SoUdton 

Chaises  Ossnon,  SoBeitor 


iTaaing  Wml Charles  Colbome,  Solicitor 

UortttmAn-JtarA. Edwin  Tilsley,  Solieitor 

Stwark   LeeandFoottit-SoDdtora 

NmeattU  upsa  JVm  ...  J.  T.  Hoyle,  SoUcitor 

ITewpart  Robert  J.  Catheart,  Solieitar 

JfttNcatow John  Estlin,  jnn.  Solidtor 

PbiKwa Benjamin  T.  Elliott,  Solicitor 

Pools    Thomas  Bnrant,  SoHdtor 

Porttea William  Minohin,  Solidtor 

Sugtlef   Jamea  Oardner,  Solidtor 

Xingipood H.  Tremenheere  Johns,  Solidtor 

Bamtf Thos.  Larke,  Solicitor 

Saffron  W(Udeil William  Thurgood,  Solidtor 

SiuMwrf E.  E.  P.  Kelsey,  Solidtor 

SoutkamjriM  Edwardes  and  Clarks,  Solicitors 

2)itto        Ralfe  and  Warner,  Solicitors 

South  PeOttrloK Hayward  and  Pereo,  Solidtors 

aktJIMd  ...... J.  Webster,  Solidtor 

Aa/Cuiary .......  F.  M.  Chi^,  Solidtor 

Sudhwy  E.  and  B.  F.  Stedman,  Solidtors 

Ditto Julius  Q.  Shepherd,  Solidtor 

TmnUon  Octavins  6.  Walter,  Solidtor 

Tavittock Bridgman  and  Scobell 

Tnterdn   .„. John  Scratton,  Solicitor 

Tbrrington,  Snot 8.  SneH,  Solicitor 

Tring    G.  L.  Fsithflil,  Solidtor 

TwAridgt  WtlU   Stone  and  Wall,  Solicitors 

VpwM,  tar  WMoack ..  Wm.  Ludlow  OUard,  Solidtor 

Wtimort B.  T.  Allen,  Solidtor 

WHl*   Thos.  0.  Robins,  Solieitor 

Wui  trolling Charles  Colbome,  Solidtor 

Wegmoulh  William  Thompson 

Wimclutlor „ Ralfe  and 'Warner,  Solicitora 

WoUngkam Francis  So&mes,  Solidtor 

WonmUr  C.  Geo.  H.  St.  Patrick,  BoUcstor 

Woherhampton Alfd.  H.  Browne,  Solicitor 

WaktfiOd  T.  Senior,  Solidtor 

WinSont  Henry  Moore,  Solidtor 

jr>»dU»««r Edward  William  Faithftil,  Sol. 

FoMoit,  iwar  BrUtil O.  L.  Norman,  Solidtor 

TtoM James  Tslly  Vining,  SoUcitor. 


sun  '..- 0. 8.  Todd,  Solidtor 

B.B,  The  Society  will  appoint  Solidton  as  Agents  in  every  town  in  the  tTnited  Kingdom,  in  the  following 

proportions : — 

Towns  with  population  nndcr   6,000 One  Agent. 

„  ,,  above   6,000 Two      „ 

IVweTeiy  additional 10,000 On*      „ 

AmiOAXX02IB  lOB  AOUrOXRS  TO  BB  llUia  TO  WzLLUX  NsXBOK,  ESQ.  ACTUAST  1X1>  SSCBSTAXT,  AT  XHB 

Com  OmoB,  90,  Essbx-stokbt,  Stkutd,  Lovsok. 


VISITERS  to  LGNDONdurinif  the 
GREAT  EXHIBITrON.— CROWN  HOTEL  and 
TAVERN,  Bnpert-straet,  Ooventry-street,  Haymarket.— 
0EORGE  BOTT  begs  to  inform  professional  and  private 
Ijentlemen  visiting  Ixindon  during  the  Great  Exhioition, 
Mat  id\ej  will  find  at  the  above  hotel  every  comfort  and 
aoaonunodation,  with  moderate  oharges.  It  is  moat  cen. 
tnlly  dtuate,  in  the  immediate  neighbourhood  of  the 
JBJOoas  of  Parliament,  ooivta  of  law,  public  offices, 
theatres,  |)arks,  and  all  places  of  public  amusement.  The 
fcivste  sitting  and  bed  rooms  are  commodioua  and  replete 
ViUi  comlbrt ;  the  coffee  and  smoking  room  is  capadous 
Md  well  reatilated.  Dinners  always  ready  from  1  till  7 
tfdoak.  An  eaaellant  aaeortment  of  wines  and  spirits  of 
the  first  quality,  Omnibosea  to  aO  parte  every  minnte, 
AniM.MdM.    A lii^t  porter  ahrays in  attendance. 


NEW  RULES  OF  PRACTICE  TO  BE  OBSERVED  IN 

THE  COUNTY  00UBT8. 

This  day  is  published,  in  12mo.  price  3s.  sewed,  or 

by  post,  free,  3s.  6d. 

RULES  of  PRACTICE  to  be  observed  in 
the  COUNTY  COURTS  of  ENGLAND,  as  framed 
by  the  Judges  nnder  12  A  13  Vict.  cap.  101.  Also,  a  Scale 
of  Pees  Payable  in  Proceedings  in  the  County  Coarts, 
with  Practical  Notes  and  a  Copious  Index.  By  a  BAR- 
RISTER. 

Fublished  by  S.  Swbit,  1,  Chancery-Iane,  London.— ;To 
be  had  of  aU  Booksellers  and  Stationers,  by  ordering 
"  Sweet's  Edition  of  the  New  County  Court  Rules,"  or 
ttom  the  Fublisher  direct,  by  endosing  38.  6d.  in  post&ge 
stampt. 


Thw  day  i*  pnUkhad,  Part  XZ- BiiB*  ta.  ad. 

ToLILor 

CONCISE  PRECEDENTS  in  CONVEY- 
ANCINO,  adapted  to  the  present  stata  of  tk*  Zm, 
with  copious  Notes  and  Instmctions,  and  inrhiiTrBg  eray 
kind  ofConveyance,  SatUesnant,  Confitiona  of  Sale,  Agrf- 
menu,  Ac.  Ac.  By  WILUAM  HUGHES,  Esq.  Bamstar* 
at-Law,  Author  of  "The  Fractioa  of  Salea,"  "  !»• 
Practice  of  Mortgagee,"  and  "The  New  Btasap  Act." 
Double  parts  are  now  pobU^bed  at  lia.  6d.  each,  on  the  lat 
of  each  alternate  moBth.    To  be  eompleted  in  3  Tch. 

nils  work  is  designed  to  aopnly  ts  tha  FrtAsHsaa  m 
sariea  of  oseflil  practioal  preoadaata.     BaakvataaBawa 
be  eomplete  in  itaelf,  tints  amsding  O*  < 
have  been  made  to  pnbMcatin«a  in  tk*  t 
The  precedents  in  eaA  past  wS  be  r' 
to  be  at  onoe  available  to  the  praetilia 


CONTENTS  OF  PART  XX. 
GS.  Codicil,  deviaiag  •  freehold  catato,  e<inlsai*i»1  tot* 

purohaaed  anbsequatly  to  tha  data  of  tha  wiB. 
M.  Oodidl,  devising  a  freehold  aetata,  iiiirrkaarri  r — 

date  of  the  will,  to  a  devisee  ia  ue,  and  rai 
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SATURDAY.  JULY  12.  1851. 

TO  READERS. 
An  extraordinary  mats  of  important  infor- 
mation whicli  the  week  has  produced  has  com- 
pelled  resort  to  a  doable  number.  The  Nev 
Rules  of  Practice  in  the  County  Court*,  the 
Refpstration  of  Asraraneea  Bill,  the  New 
Statutes,  and  die  Report  <rf  the  Common  Law 
Commission  form  a  combination  of  materials 
of  extraordinary  interest  to  the  Profession, 
sneh  as  have  not  occurred  before  since  this 
record  of  its  doing*  has  been  preserved. 

REPEAL  OF  THE  ATTORNEYS'  TAX. 
Another    victory!     Again   the    House    of 
Commons  bae  declared,  by  a  still  inorcated 
majority,  that  the  injostioe  of  Ae  Attoraeys' 
Tax  »haU  be  removed. 

Lord  RoBBXT  Grosvbnob,  with  great 
prudence,  did  not  propose  to  disturb  the 
financial  arrangements  of  the  year.  He  asked 
only  a  prospective  repeal,  and  offered  to  with- 
draw the  Bill  if  the  Chancellor  of  the  Ex- 
chequer would  give  him  a  promise  that  he 
would  repeal  the  impost  next  year,  should 
there  be  a  surplus,  lite  Chancellor  of  the 
Exchequer  refused,  upon  the  plea  that  other 
interests  had  better  claims  for  a  remission  of 
taxation,  and,  going  to  a  division,  he  was  igno- 
miniously  defeated.  After  this  second  protest 
of  the  Leffislatare  againat  it,  no  Government 


can  venture  to  continue  the  tax  fot  another 
year. 

But  let  us  make  assurance  doubly  sun. 
We  have  a  majori^  now,  and  do  not  let  us 
loae  the  opportunity  to  place  this  act  of  jastice 
beyond  the  reach  of  chance  and  change.  U 
the  Bill  be  carried  tbi*  session,  the  tax  will 
expire  of  itself  next  session,  and  we  shall  have 
no  occasion  to  go  again  with  petitions  and 
remonstrances,  Iroubling  our  friends  and  oc- 
cupying the  time  and  thoughts  of  the  Legis- 
lature. Therefore  we  say,  secure  the  present 
Bill,  and  that  it  may  be  secured,  it  will  be 
necessary  to  keep  our  representatives  in 
memory  of  their  further  duties,  and  to  entreat 
their  attendance  at  every  future  stage  of  the 
Bill,  which  will  be  assuredly  contested  to  the 
last  by  the  Government.  To  those  who  voted 
for  it  let  letters  of  thanks  be  addressed  by 
their  constituents,  and  asking  continued  sup- 
poit ;  to  those  who  were  absent  let  there  be 
sent  fipom  their  neighbourhoods  letters  of  re- 
monstrance, entreating  their  presence  and  vote 
at  the  subsequent  stages  of  the  Bill;  and  with 
those  who  voted  against  the  Bill,  our  readers 
will  know  how  to  deal  when  the  general  elec- 
tion comes  on  in  the  Spring. 


POSITION  AND  PROSPECTS  OF  THE 

PROFESSION. 
Thb  ravolntion  proceeds ;  it  cannot  be  stayed  ; 
it  must  run  its  course :  the  Profession  will  be 
but  throwing  away  valuable  energies  in  vain 
attempts  to  oppose  it ;  oar  truest  wisdom  will 
be  to  swim  wAh  the  tide,  and  endeavour  to  di- 
rect a  movement  which  we  cannot  stay. 

That  is  the  conclusion  at  which  we  have 
arrived ;  and  now  the  question  comes,  what  we 
should  endeavourto  do  tor  the  purpose  of  mould 
ing  and  modifying  the  impending  changes,  and 
a(£tpting  the  Profession  to  the  new  circum- 
stances in  which  it  is  placed. 

Let  us  consider  separately  the  case  of  the 
Bar  and  of  the  Attorneys. 

The  effect  of  all  the  changes  that  have  been 
and  will  be  made  is  unqoestionably  most 
disastrous  to  the  Bar.  The  reforms  of  the 
Common  Law  Courts  will  destroy  the  greater 
portion  of  the  business  which  has  hitherto 
maintained  its  junior  members;  and  then 
the  question  will  arise,  how  a  Barrister  is  to 
subsist  during  the  period  of  probation  that 
must  elapse  before  he  can  obtain  that  position 
as  an  Advocate  for  which  experience  only  can 
qualify  him?  Advocates  there  must  continue 
to  be,  as  ever,  but  of  necessity  they  must  be 
few,  because  few  possess  the  requisite  faculties, 
and  there  is  a  natural  desire  to  employ  the 
most  competent  men  that  can  be  obtamed,  so 
that,  practically,  the  business  of  advocacy  will 
in  every  court  be  monopolised  by  three  or  four. 
Hence,  while  they  will  thrive,  the  multitude 
who  are  waitfaig  their  turn,  or  the  chance  of 
their  turn,  must  starve,  unless  these  have  other 
rsaooroes  than  the  produce  of  their  profNsion. 

The  result  of  this  miuf  be  to  exclude  from 
the  Bar  all  but  the  wealthy,  who  can  afford  to 
wait  in  unprofitable  idleness  the  business  which 
only  time  can  bring  them. 

We  are  not  now  considering  whether  this  i* 
a  desirable  result;  upon  that  opinions  may 
diflfar.  The  Bar  is  one  of  the  institutions 
which,  imtil  of  late,  has  been  held  in  esteem  a* 
the  school  where  are  trained  our  judges,  our 
statesmen,  our  legislators, — the  makers  and  the 
administrators  of  the  law.  In  Parliament  and 
in  the  press,  probably  representing  the  views 
of  society,  this  conviction  no  longer  prevails ; 
on  the  contrary,  there  is  an  evident  desire  to 
effect  the  annihilation  of  a  profession  once 
held  in  honour. 

Such  is  the  fact,  and  we  cannot  change  it 
by  trying  not  to  recognize  it.  Covertly  and 
openly  the  war  is  waged.  A  desire  is  publicly 
proclaimed  in  Parliament  and  in  the  news- 
papers that  the  Bar  should  be  excluded  from 
all  but  the  Courts  at  Westminster,  although 
nineteen-twentietka  of  the  business  of  those 


Courts  has  been  transferred  to  other  Courts. 
It  is  said  plainly,  "  You  are  not  wanted,  We 
are  content  to  do  without  you."  The  Times, 
usually  the  faithful  organ  of  public  opinion« 
does  not  disguise  its  coatempt  for  the  Bar,  as 
an  institution  that  has  outlived  its  uses,  and.  is 
unfitted  for  the  age.  It  taunts  us  for  main- 
taining the  rule  that  the  Barrister  should  not 
practise  without  the  intervention  of  an  Attor- 
ney. But  that  rule  has  not  been  framed  from 
any  selfish  motive,  and  it  is  not  quite  fair  to 
cast  it  in  our  teeth. 

From  all  this  the  conclusion  is,  that  the  Bar 
can  no  longer  hope  to  escape  the  change*  that 
are  going  on.  Its  annihilation  is  certain, 
unless  it  will  accommodate  itself  to  the  cir- 
cumstances of  its  new  position.  Its  rules 
were  made  for  a  state  of  things  very  diffierent 
from  that  it  has  now  to  encounter. 

What  those  changes  should  be  will  require 
careful  consideration,  and  the  manner  of  ac- 
complishing them  is  no  less  anxiously  to  be 
deliberated.  Whatever  is  done  should  be  done 
by  the  whole  body,  not  partially  by  a  few. 
Perhaps  the  better  course  would  be  to  appoint 
a  committee  to  revise  the  existing  rides  of 
etiquette,  and  to  frame  new  ones  adapted  to 
the  changes  that  have  been  effected  or  in  pro- 
gress. These,  having  been  first  circulated  for 
consideration,  should  be  submitted  for  the 
ratification  of  a  general  meeting,  and  should 
thenceforth  be  the  code  regulating  the  con- 
duct of  the  Profession. 

But  we  cannot  hope  that  any  ctianges  will 
now  restore  the  Bar  to  anything  like  its 
ancient  greatness.  It  will  not  find  employ- 
ment sufficient  for  the  support  of  its  junior 
members,  when  the  utmost  that  will  be  re- 
quired by  suitors  will  be  the  assistance  of  an 
Advocate.  Modification,  in  accordance  with 
the  new  circumstances  of  the  Profession,  may 
prevent  its  entire  annihilation  and  that  union 
of  the  functions  of  Advocate  and  Attorney 
which  is  so  much  to  be  deprecated  ;  but  ita 
glory  is  gone,  its  greatness  has  departed. 
Whether  the  public  will  in  the  end  find  this  to 
be  an  evil  or  a  benefit,  is  not  now  the  question, 
for  at  present  we  are  engaged  in  reviewing  the 
fact  of  the  position  of  both  branches  of  the 
Profession,  and  in  seeking  to  learn  what  each 
should  do  to  adapt  itseU  to  altered  circum- 
stances. 

In  our  next  notice  we  shall  endeavour  to 
trace  the  .position  and  prospects  of  the  Attor- 
neys, and  suggest  the  course  which  they  also 
should  adopt,  in  order  to  place  themselves  in 
accord  with  Uie  changes  that  have  been  and 
are  to  be. 


THE  BAR  IN  THE  COUNTY  COURTS. 
An  attempF  has  been  made  to  obtain  for  the 
Bar  exclusive  audience  in  the  County  Courts 
in  cases  above  2QL 

The  plea  for  this  was  plausible ;  so  long,  it 
was  said,  as  the  County  Courts  were  only  what 
they  were  at  first  intended  to  be,  ooorta  for  the 
recovery  of  small  debts,  a  Bar  was  not  required 
there.  But  since  a  considerable  portion  of  the 
business  of  the  superior  courts  has  been  trans- 
ferred  to  the  County  Courts,  it  is  only  hii  that 
the  Bar  should  be  permitted  to  follow  Aft 
business,  and  enjoy  tne  sune  privilege  in  the 
new  courts  as  in  the  old  ones. 

To  this  the  ready  answer  is,  that  the  very 
piurpose  of  transferring  that  business  to  tha 
County  Courts  was  to  diminish  costs ;  and  to 
give  to  the  Bar  exclusive  aadience  would  b« 
to  defeat  the  objects  of  the  Legislature,  by 
compelling  the  suitor  either  to  conduct  his  own 
case,  or  to  fee  both  a  barrister  and  an  attorney. 

We  confess  that  this  answer  appears  to  us 
to  be  conclusive,  and  that  any  attempt  to  obtain 
a  monopoly  for  the  Bar  in  the  County  Courts 
will  be  nugatory. 

But  then  the  Bar  has  a  right  to  complain  of 
a  positive  grievance  inflicted  upon  them  by  the 
law  as  it  is.  If  it  be  unjust  to  the  suitor  to 
forbid  bim  to  employ  an  attorney  without  a 
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barrister,  it  is  eqaally  unjust  to  him  not  to  per- 
mit bim  to  employ  a  barrister  without  an 
attorney.  If  the  old  rules  of  professional  eti- 
quette are  to  be  abolished  m  the  County 
Courts,  it  is  manifestly  but  equitable  that  they 
should  be  wholly  and  not  partially  rescinded. 
To  permit  a  suitor  to  haire  an  attorney  without 
a  barrister,  and  not  permit  him  to  have  a  bar- 
rister without  an  attorney,  is  so  clearly  an  un- 
fairness to  him,  that  the  House  of  Commons 
has  deemed  it  right  to  rescind  .so  one-sided  a 
regulatioD. 

We  are  and  we  shall  ever  be  averse  to  the 
union  in  the  same  practitioner  of  the  functions 
of  Advocate  and  Attorney,  for  we  believe  that 
Ae  administration  of  justice  is  best  promoted 
by  keeping  them  distinct.  But  as  it  is  deemed 
desirable  that  the  distinction  shall  no  longer 
exist  in  the  County  Courts,  and  that  the  same 
person  shall  be  permitted,  for  special  reasons, 
there  to  perform  the  double  duties,  there  is  no 
reason  why  the  new  rule  should  extend  to  one 
aqdnotto  another;  nor  why  that  should  be 
forbidden  to  one  branch  of  the  Profession 
which  is  allowed  to  the  other. 

We  yet  hope  that  the  consequences  of  this 
great  change  in  the  forms  of  our  Courts,  and 
the  arrangements  of  the  Profession,  may  be 
accomplished  without  the  mischiefs  we  antici- 
pate from  it,  and  we  think  they  might  be 
avoided  by  the  adoption  pf  some  such  plaa  as 
that  we  recocamended  long  siace,;  for  creating 
a  class  of  Advocates  among  the  Attorneys, 
who  shall  practise  exeliisively  as  such,  and 
thus  prevent  that  union  of  the  functions  from 
which  so  much  practical  inconvenience  arises, 
and  which  nowhere  exists  without  depressing 
the  STATUS  of  both  branches  of  the  Legal 
Profession. 

But  we  have  not  apace  now  to  treat  the  im- 
portant question  as  it  deserves :  we  propose  to 
give  it  careful  consideration  in  an  early 
number.  

THE  LAW  OF  DIVORCE. 
A  COMMISSION  'is  now  sitting  for  the  pur- 
pose of  submitting  to  the  Legislature  improve- 
ments in  this  branch  of  the  law,  whose  re- 
proach it  has  been  and  is  that,  from  its  expen- 
aivenesa,  it  is  a  luxury  only  for  the  rich.  The 
poor  have  no  redress,  but  must  endure  their 
wrongs  or  become  vicious. 

But  there  is  one  question  which  we  fear  to 
have  been  overlooked  by  the  commission. 

As  the  law  is,  a  marriage  cannot  be  avoided 
by  reason  of  that  terrible  csis|inity— hop«less 
insanity.  Thus  a  husband  or  a  wife  is  linked 
by  an  inseparable  tie  to  a  being  who  cannot 
be  a  partner;  who  is  only  human  ia  form; 
who  can  fulfil  none  of  the.  purposM,  of  man- 
riage.  We  marry  a  rniDd  a»  wtil »  •  body ) 
when  the  mind  is  dead  (ftetefc-aTi^HI' death 
for  all  other  pnrp6be8.  iVby  hot  for  this » 
The  deficiency  ol  pw  law  iVithi^  particular 
leads  necessurily.ta  immorality ;iL-givMi* a 
sort  of  sanction  tor  improper  coaneotioii*;  it 
encourages  proftfeaiey;  it  i«  at' «ffl«'  Irwtfensi 
and  noxious.  We  trttst'  ftte  con/mikYioneri 
will  propose  a  remedy/for  it,  making  ample 
provision  that  no  iiyiuiice  b»  done.  .. 


THE  REGIStRATIOlJ  Ot  A^ClRAj/CES 

BU4*. 
This  KH  U  at  leogtl^-beftte  os,  and  we  hasten  to 
Gommanleati  to  onr  readers  a  stimniarV  of  its  con. 
tenU.  ■> 

In  the  first  pUct,  tt  H  ntctssary  to' correct  an 
error  into  which  we  had  been  led  by  the  reports  of 
the  debates  ia  the  floass  of  Lords,  before  we  had 
an  opportonity  of  inspecting  the  Bill  itself.  We 
mnch  fear  that  it  does,  MtcoDUmplate,  as  we  had 
nnderstood^  a  dirision  of  tka  cowtry  into  diatricto, 
for  the  poipose  of  rtfitintitn,  but  oaly  for  the 
purpose  of  an  index.  The  6th  sect,  provides  th«t 
England  may  be  divided  into  districts  "  for  fteiU- 
Uting  searches  in  the  separate  indexes  to  be  kept  as 
hereinsfter  mentioned,"  &c.  If  thU  be  aU  that  u 
contemplated,  the  measure  cannot  be  too  strenu- 
ously reiuted.    We  have  no  hesiUUon  in  saying, 


that  a  genenU  registry  will  be  an  unmitigated  mis- 
chief, and  every  expedient  should  be  adopted  to 
defeat,  by  delay  and  obitructioa,  so  obnoxious  a 
meaaare. 

The  plan,  as  proposed  by  the  Aet,  is  as  follows : 

One  public  office,  to  be  osUed  "The  Iisiid 
Register  Office,"  is  to  be  established ;  the  Queeo  is 
to  appoint  a  Registrar  and  Assistant  Registrars ; 
the  former  to  be  a  banister,  but  the  Utter  may  be 
attorneys ;  the  Lord  Chancellor  is  to  appoint  the 
clerks  and  other  Inferior  officers. 

Assurances  of  land,  executed  after  the  commence- 
ment of  registration,  may  be  registered  by  deposit- 
ing the  original. 

An  index,  to  be  called  "  The  Index  of  Titles,"  is 
to  be  kept  for  all  England,  and  assnninoes  to  be 
indexed  under  heads  designated  by  numbers;  an 
index  is  also  to  be  kept  of  the  names  of  grantors. 

Sees.  11  to  17  provide  (or  registration  of  special 
documents  affecting  land  thus : — 

Entries  may  be  made  of  appointments  of  new 
trustees,  &c.  in  Index  to  Testators  and  Intestates, 
instead  of  the  Index  of  the  Names  of  .Qisotors,  ,11. 

Decrees  in  Equity  creating,  declaring,  &c.  ior 
terests  in  land,  and  also  decrees  in  equity  by  which 
any  luch  decree  ia  varied  or  reversed,  to  be  considered 
assurances,  12. 

All  private  Acts  of  Fferliament  afibding  lands  to 
be  assurances,  13. 

Where,  by  a  public  Act,  lands  are  vested  upon 
payment  of  money,  &c.  a  memorandum  of  such  pay- 
ment or  other  Act  may  be  registered,  and  evidence 
of  the  payment  deposited  with  it ;  tbis  provision  not 
to  extend  to  the  vesting  of  the  estate  of  a  bankrupt 
or  insolvent,  14. 

Equitable  mortgage  by  deposit  of  deeds,  and  liens 
by  reason  of  nonpayment  of  pnrchase-mooey,  may 
be  registered  by  depositing  a  memorandum,  15,  16. 

Assurance  to  be  considered  to  have  been  made  by 
the  person  whose  right,  &c.  in  the  lands  shall  be 
bound  by  the  decree,  &c.  17. 

Wills  to  be  registered  by  deposit  of  the  orfginal, 
or,  if  proved,  by  a  memorial  and  letters  of  adminis- 
tration and  affidavit  of  intestacy  to  be  registered 
also,  and  an  index  of  these  is  to  be  kept.  We  now 
again  copy  the  side  notes,  which,  for  present  pur- 
poses of  information  sufficiently  explain  the  provi- 
sions of  tbe  Bill : — 

Where  tbe  original  is  lost,  a  copy  or  extract  may 
be  deposited;  but  in  case  of  an  extract,  the  registra- 
tion to  be  effectual  only  as  far  as  the  extract  agrees 
with  the  original,  21. 

Where  the  document  directed  to  be  deposited  at 
the  Register-office  is  required  to  be  deposited  at  any 
other  office  or  place,  a  copy  may  be  deposited  at  the 
register  office,  22. 

Any  person  claiming  under  an  assurance  may 
compel  the  registration  thereof,  by  i^tpllcation  to  a 
jndi^,  23. 

Jadge  may  make  order  as  to  costs,  and  order  an 
office  copy  to  be  furnished  at  the  etpense  of  the  ap- 
plicant, 24. 

Application  may  be  made  to  the  Court  against  the 
order  of  judge,  or  upon  his  refusal  to  make  an  order. 

Where  order  or  rule  for  delivery  of  any  document 
to  be  registered  is  not  complied  with,  the  order  or 
Mle  may  be  rejpstered  in  lieu  thereof,  26. 

Ffooeediogs  in  baakroptoy  and  inaolvenqr  affect, 
ing  iaad  are  to  be  registered,  aad  an  index  kept. 

The  eiFects  of  registration,  or  rsdier  of  non- 
registration, are  specifically  provided  for  thus : 

Asssranoes  aotfaorised  to  be  registered  (o  be  void 
aa  asaiast  purchasers,  if  not  ragistared,  30. 

Brtate  or  interest  arising  under  Act  apon  payment 
of  money,  &c  equitable  mortgage  by  deposit  of 
deeds,  and  lien  for  purchase  money,  to  be  void  as 
against  purchasers,  unless  memorandum  registered, 
31. 

If  assurance  duly  entered  as  to  part  only  of  tbe 
lands  it  shall  be  deemed  duly  registered  as  to  such 
part  only,  32. 

Unregistered  will  to  be  void  against  purchaser 
from  p<^ns  entitled  under  a  registered  will,  or  In 
de£soItofa  will  where  letters  of  administration  or 
affidavit  of  intestacy  registered,  33. 

Court  of  Chancery  mav  order  registration  of  affi- 
davit of  a  will  to  be  cancelled,  34. 

Purchasers  protected  against  bankmptey  and  in- 
solvency, unless  appointment  of  assignees.  Sec.  to  be 
registered,  35. 

Protection  of  purchasers  against  subsequent  adju- 
dication in  bankruptcy  where  the  petition  is  not 
retnstered,  36. 

The  priority  given  by  the  foregoing  provisions  to 
be  enforeed  in  equity,  notwithstanding  notice,  37. 

Notice  of  uses  or  trusts  not  manifested  by  a 
registered  assurance,  and  uses  or  trusts  declared  by 
reference  to  an  unr^tered  assurance,  not  to  affect 
pnrchaser  for  valuable  consideration,  38. 


So  much  for  the  protection  <{f  parekntrt.  Thai 
follows  an  extensive  series  of  provisiona  for  tke 
pnttetion  tif  elmnumtt.  An  inhibition  agaknt 
alienation  may  be  entered  in  the  Index  of  TtOea, 
and  persons  claiming  under  assncances  made  wfaSe 
it  is  on  the  register,  are  to  take  subject  to  oaea 
and  trusts  not  shewn  by  a  registered  aaaonaee. 
Caveats  also  may  be  entered.  Other  effecd  of  re- 
gistration are  these : — 

Entries  to  be  made  immediately  on  receipt  of  do- 
cuments, and  time  of  leceipt  to  be  marked,  44. 

Assurances  registered  at  the  same  time  to  '. 
-priority  according  to  the  time  of  execution ;  4&. 

The  protection  of  Ae  Act  to  extend  to  ; 
who  claim  under  pnichasers,  46. 

Priority  or  protection  by  legal  estate  and  tarioig 
.  not  to  be  allowed,  47. 

Assurance  which  would  have  the  effect  ctmcuJtf 
any  interest  not  to  have  such  effect  as  acaiBst  a  sab- 
sequent  purchaser  of  such  interest,  nnleas  sn  eatrr 
be  made  to  lead  such  pnrchaser  to  die  assunaoe^  48. 

Certificates  of  registration  may  be  delivend  oat, 
and  may  be  deposited  by  way  of  equitaUe  aMxtcsBc, 
52. 

Registration  substituted  for  iniolment  imds  3  ft 
4  Wm.  4,  c.  74,  and  4  &  5  Wm.  4,  e.  92,  as  napeeia 
lands  in  England,  53. 

Duplicate  originds  of  deposited  docoiaents  may  be 
compared  at  the  office; and  certified;  and  every  dooi- 
ment  so  certified  shsU  be  received  as  evidenee  liiat 
another  part  of  the  same  assurance  fass  been  depo- 
sited, 55.  ^^ 

In  cases  where  there  are  duplicates  of  a  ngistsrad 
assurance,  one  duplicate  to  be  en^empted  fnaa  slsaap 
duty,  prorided  the  other  is  duly  ilampid ;  b«t  tba 
exemption  not  to  apply  to  duplicates  of  leases  iriKS 
either  part  is  executea  by  lessee.  57. 

Memorials,  office  copies,  extracts,  and  oeitifieatea, 
requisitions,  &c.  to  be  exempt  from  stamp  dntj,  58. 

Searches  are  to  be  made  thus : — ^The  legistiai 
is  to  issue  tickets  of  seardi  on  tbe  appEcatfcm  of 
persons  registering  assurances, — snch  tints  (o  he 
transferable,  and  to  be  limited  to  tbsr  piopeitj  to 
which  such  sssurance  relates.  Then  follow  claim 
for  the  protection  of  attorneys  in  the  emuise  of 
their  duties : — 

The  duty  of  an  attorney,  &e.  to  he  deemed  fU- 
fiUed  if  he  have  caused  an  office  search  to  be  made; 
attorneys,  &c.  indemnified  in  relrii^  on  the  aeca- 
lacy  of  certificates,  63. 

Registrar  may  order  that  docnments  to  be  de- 
posited shall  be  written  bookwise.  or  otfaerwise,  Ac; 
additional  payment  on  persons  sending  docaiaeBts 
to  be  deposited  which  shall  not  bceonfbsmaUe  with 
such  an  order,  63. 

Registrar  may  require  statentents'  lot  leguUQic 
the  entries  to  be  sent  with  assurances,  64. 

Regula'jons  are  to  be  made  by  tbe  re^^tiar,  and 
approved  by  tba  Lord  CSiaoceUor,  Mastv  of  (he 
Rolls,  and  tw«  Gommatt  La«  jodgoa,  and  to  rapart^ 
to  Parliament;    fees  ^  to  be  fixed  bytblYka- 
sury  ;  expenses  tohe  paid.ont  of  Ob  CaaasfiAtftt 
Ftand,  into  which  receipto  aivto  be  paai.    Iiteal 
Register  Acts  arp  retoaled,  aad  no  aaniwe  to  be 
thereregisteredafterOecetafaer,  185^ ;  angeass&n 
is  to  be  Blade  to  thaoffioae«f  loeatngi^iis ;  copy- 
hald  and  rack-rent  hweti  t^ttatojiusMiuki,  aad 
lands  williin  th*'  Bftlfrfd'^j^  iw  to  to  ^ 
affected  by  &n»  Act,  an4  lumm^Umeimttieiicm  to 
afbet  the  provision  to ■drtieK isirteuiM W Imf 
estates  or tackfBj.  '•- '•*''    ''  9  •■•:  ■  ■-^t-f'-y^^ 

Some  minor  provisions  are  made  for  theprotae-.' 
tion  of  officers,    paniahment)of  perjury,  ta. ;    aad' 
an  interpretation  clause  conclades   tbe   Bill,  • 
comprises  no  less  than  102  sections. 

Notwithstanding  the  uoanimity  with  whick  it  < 
accepted  by  the  Lords,  it  will  encotiDter  sn 
opposition  in  the  Commons,   and,   if  well  fovght,  . 
might  yet  be  thrown  over  for   the  sosioa,  wliic^ 
would  enable  those  who  are  consdoos  of  its  Aeieeta' 
to  frame   a  better   Bill   by  next  se^OB.    Let  tke 
Profession  prevent,    if  it  can,    tbe   passing  o£  tt»' 
present  measure  now,  and  then  let  themid'vs  pi«- 
pose   a   more  practicable   and  less  oboorions  ass. 
If    they  will    do  this,  instead  of  shooting  merelv^ 
I' No!   no!"  they  will  convert  a  public   uaac^^ 
into  a  general  benefit. 
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MiHtiA  BaOote  Saspenslon 
Tornpfto  AxA»  Continuance. 

Wedtugdag,  July  9. 

Attonm'  and  Solicitors'  Certiflcat*  Duty 
Copyhold  and  Inclosure  Commissions. 
Thurtday,  July  10. 
Conatabnlazy  Force,  Ireland. 

BILLS   RKAD   A   SECOND  TIME. 
FritUtg,  July  4, 
Bmnmuy  JoriadictioD,  Ireland 
ICaiiiagea,  India. 

2Iondayt  July  7. 
Stock  in  n«do 
Tnnpike  Tnuta  Arrangcmonts. 

Tuesday,  July  9.  'M''' 

Kereantn*  Marioe  Act  Amendment  f--        .i 
IQUtia  BaOot*  BcHpei»ion. 

IVednetday^  July  9,  tv 

Arrest  of  Ahflcondittt;  Debtors 
Law  of  Bvidence  Amendment 
Tompike  Acta  Cobtinuancc. 

Thursday,  July  10. 
Unlawftal  Oatha,  Ireland  ' 

Turnpike  Boada,  Ireland  -'   ' 

FiiTate  Lanatio  Asylums,  Ireland. 

BILLS  mBAD   A    THIRD   TIME   AND   PASSED. 
THJay,  July  4. 
Eoolefliaatloal Titles  Assamptton  '^\'     ' 

School  Sitoa  Act  Ara"n(lment  >r  '  .' 

Eoolaaiaatioal  Property  Valuation,  Ireland..,'  ti^ 

Monday  t  July  7. 
Loan  Sodetioa.  ft  , 

Thurtday,  July  10. 
Chief  iTusticea*  Salnri'^s 
Inhabited  Honae  Dui  v  •     ' 

Asaeised  Taxea  Comi<osition  nidv  ,-   ■■• 

Pnblia  Worka,  Fiaheriea,  &c.  ii.|til.  '.'i  .si. 

FublioWorka,  Inland.  .    .  |i  1,^1.    ,-,v. 

PRTVATB  BUSINESS  TRANSACTED. 

BILLS  BEAD  A  THIRD  TIME  AND  PASSED. 
Fridayy  July  4. 
HartlopoomaT  and  Port. 

Jfondau,  July  7.  «, 

Cnbitf  8  Batate 

Keaaiii4?ton  Imnroremcnt  '  * 

Wexford  Freo  Bridge  .  i.  •>..  ,1     i.'  i 

Patent  Iav  Amendment. 

T^'ediiftday,  July  9. 
Caledonian  Bailway,  GLiugow,  Garnkirk,  &c.  Branch, 

Thiirirlai/,  July  10. 
Farmera'  Batate  Society,  Trclimd. 
Mancbeater,  Buxton,  Jtc.  Bailway. 

SBSSIONAL  PRINTED  PAPERS. 

Far.  Komb.  ' 

427.  Dinsrle  Unioti  Workhouse— Captain  Spark's  Ueport 

463.  Tmde  And  Navieation — .\ccounts 

Lnaatio  Aaylnm,  Irebind — Piflh  General  Report 

433.  Bin»~SammarT  Jurisdiction,  Ireland 

483.      — 

469.      — 

♦70.      — 

478.       — 

4B1.      — 


f<i  n< 


483. 
187. 


490.      — 

191.  •  — 

184.  — 

»a.  -T- 

t36.  — 

03.  — 

05.  ^ 

01.  — 

03.  — 


Meroantilo  Marine  Act  Amendment 

Public  Wiirks,  Ireland 

Fablio  Works,  Fisheries,  &c. 

OonTeyance  of  Mails  by  RnilwaTS 

Oourt  of  Chancery  and  Judicial  Committee, 

amended 
Tnmplke  Trusts  Arrangement 
Xaada  Clau^i's  Consolidation,  Ireland  (amended) 
-    Ba^caea  Park  Amendment  and  Extension 
Unlawfol  Oaths,  Ireland 
Tnmpike  "Roada,  Ireland 
Prftttte  Lmiatic  Asylums,  Ireland 
JCKii*  Itai'ots  Huspension  "•' t    .irj 

F^^;&esMi)US,  Ireland,  amendad  ..-, / 
■  C6fle»c'tion  >>r  Fines,  Ac.  Ireland,  amended 
Administnfion   of  Criminal  Justice  Improve- 

-inaAt,  amended  by  the  Seleet  Committee 
Tonasike  Acts  Continuance 
VoOo^^  Forests,  Ao.  as  amended  in  Committee 

jmd  on  Ue-oommitment 
Patent  Law  Amendment, 


Viauval  OffendeYt,  Ireland — Tablca 


vtinj  ')riJ 


is.  Baatem  AJtoftipela^o  Company — Corresppnaence 
is.  8tl  HJeH»    "fetnm 
18.  Corcmeva*  Ij»qnests,  Ireland — Setnm 
i7.  OH>aof.Ooo-a,Hopo — Copte.s  of  Lettcra  Patent 
onoordat,  Spain  and  Home — Copy  of 
12.  Poor-Iinw  Uwions,  Clare— Co'py  of  Letter 
M.  Oodf  IBaaW     Copy  of  Inslraetioos 
47.  Bml^ MioiV'  Anairalian  Colonies — Despatches,  New 
Bootla  .W«iee,  Part  1 

18.  TSniigratlion,  "JTorth  America — Despatchea 

riah  FacKot  StMion  :  Report  of  Commiasionera'*  ^"■' 

19.  Piratoa*  Haad  Money— Return  .:i       '/.i 

16.  MiKtis  Batjjnates -Report  ■,!„.,■(  ^     j.n,,!! 

W.  Spirita,  Ireland— Accounta 
K).  Ltcenaed  DiettUeri— Accoont- 

9.  BmljU'Ml**    iFnrlhcr  Return 

7.  Mer^wat  Se*<aen's  Fund — Abstract  of  Retnrns 

iraciea.  Indian  Ajcliipi-lafro— Paper 

iblie  Oenerta  Acts— Cap.  14,  IS,  16, 17. 18, 19, 30,  and 21. 


volving  less  than  10,000/.  His  lordship  also  pre-  \  cellor  of  the  Exchequer  had  got  a  majority,  yet 
sented  a  petition  from  the  attorneys  and  solicitors  on  four  successive  occasions  the  House  had  af- 
ofthc  county  of  Devon,  in  favour  of  a  Bill  which  firmed  the  principle  he  advocated, — on  one  occa- 
had  already  passed  their  lordsliips' House,  and  which  sion  by  a  majority  of  259  to  224— a  considerable 
he  hoped  and  believed  would  also  pass  the  other  majority  for  the  mition  of  a  private  individual. 
House  of  Parliament— he  meant  the  Bill  for  the  It  was  therefore  useless  to  urge  reasons  of  the 
.\mendment  of  the  Law  of  Evidence.  He  also  validity  of  which  the  House  had  declared  itself 
presented  petitions  from  the  attorneys  of  Winches-  satisfied.  The  repeal  of  this  tax  was  virtually  car- 
ter, Stafford,  and  some  other  places,  but  to  what  i  ried ;  the  only  question  was,  the  time  when  it  should 
effect  the  petitions  were  we  have  no  knowledge.  '  take  place.  It  might  have  been  a  more  prudent 
attorneys'  and  solicitors'  REGULATION  ACT  j  course  for  the  Chancellor  of  the  Exchequer  to  ha»e- 
AMENDMENT  BILL  '  included  it  in  his  an-angemcnts  for  the  year ;  but,  as 

The  Marquis  of  Clanricarde  moved  the  second  1  fi"*"™  minister,  he  probably  thought  it  necessary 
reading  of  this  Bill.  In  asking  that  the  same  1 1"""^  ^.ey^r^')' '»  ^-'' '•!«  opinion  of  the  House  be- 
privileles  be  granted  to  attornevs  educated  in  the  i  f"™  y'«j'''''.S  ^  'V  "^/.^P'^  R.  Grosrenor)  had 
Queen's  colleges  in  Ireland,  as  they  had  when  edu-  |  intended  bringing  forward  this  question  at  an  earber 
CBted  in  English  colleges,  the  noble  marquis  took    Pe"o<l  of  the  session ;  but  he  had  thought  it  would 

'^  ,     »    r      ,«  .  .1  1  Tint  ho  nroll    tn    lin    an    Hnrinor    a    mini«T/>rinl  PflfllS.  CtT 

occasion  to  congratulate  the  country  on  the  success 


,'Ij5"'1* 


HOUSE  OF  LORDS. 

COUNTY   COURTS. 

TuESDAT>  Joly  S. -Lord  Brougham  presented  a 
Cition  from  the  Sorioty  forthe  Protection  of  Trade. 
fevour  of  the  extfiisinn  of  bankruptcy  jurisdiction 
County  Courts.  AI»o  from  solicitors  at  Win- 
»ter,  and  a  place  in  Devonshire,  in  favour  of  the 
ension  of  equitable  jurisdiction  to  County  Courts, 
which  they  stated  that  a  person  could  not  go  into 
anrery  with  a  suit  involving  less  than  1,000/.; 
i  his  noble  and  learned  friend  behind  him  (Lord 
ndhurst),  said  tliat  after  what  be  had  recently 
D,  he  wonld  not  go  into  Chancery  in  a  matter  in- 


of  the  Irish  colleges. — Lord  Monteagle  expressed 
the  same  feeling,  and  condemned  the  resolutions  of 
the  synod  of  Thurles,  which  had  been  so  much  dis- 
approved of  that  they  had  not  yet  been  forwarded  to 
Rome. — The  Bill  was  then  read  a  second  time. 
expenses  of  prosecutions  bill. 
On  the  motion  of  Lord  Cr.anworth,  this  Bill 
was  read  a  third  time  and  passed. 

COUNTY  COURTS^JURISDICTION  IN  BANKRUPTCY. 

Thursday,  July  10. — Lord  Brougham  observed, 
that  about  t«n  days  ago  he  had  told  their  lordships 
that  he  would  inform  them  of  the  course  which  he 
intended  to  pursue  with  regard  to  two  very  import- 
ant Bills,  one  of  which  had  come  to  a  second,  and 
the  other  to  a  third  reading.  Those  Bills  had  ex- 
cited great  attention  in  the  country,  and  considerable 
interast  had  been  exhibited  regarding  them  both  in 
and  out  of  the  Profession.  He  would  now  mention 
the  course  which  he  intended  to  pursue  respecting 
both  of  them,  and  the  reasons  which  had  induced 
him  to  pursue  it.  The  Extension  of  the  County 
Courts  (No.  2)  Bill  was  a  Bill  to  consolidate  the 
system  of  bankruptcy  with  that  of  the  County  Courts. 
Considerable  objections  had  been  urged  against  this 
Bill  both  by  the  Bankruptcy  Commissioners  and  the 
judges  of  the  County  Courts,  on  account  of  its 
retrospective  operation.  It  had  been  said,  that  if  a 
barrister  had  left  his  court  and  liis  profession  to  take 
upon  himself  the  office  of  a  judge  in  the  County 
Courts,  without  any  stipulation  that  he  should  reside 
in  his  district,  he  ought  not  to  be  compelled  to  reside 
permanently  in  that  district.  He  so  far  agreed  with 
those  who  advanced  that  objection  as  to  think  that 
the  Act  should  be  made  prospective,  and  should 
not  affect  tlie  judges  already  appointed.  It  was  not 
his  intention,  however,  to  proceed  any  further 
with  that  Bill,  nor  with  any  portion  of  it,  during  the 
present  session.  It  was  a  measure  which  ought  to 
be  taken  up  by  his  noble  and  learned  friend  on  the 
woolsack,  and  ought  to  be  carried  through  Parlia- 
ment as  a  Government  measure.  The  other  was  a 
Bill,  in  favour  of  which  he  had  presented  many 
petitions,  and  which  he  verily  believed  would  confer 
great  benefit  on  the  country.  It  was  a  Bill  to  con- 
fer upon  the  County  Courts  in  certain  cases  an 
equitable  jurisdiction.  No  single  measure  would 
tend  more  to  facilitate  the  working  of  the  great 
measure  in  progress  at  present  for  amending  the 
proceedings  in  the  Court  of  Chancery.  To  make 
that  court  tolerable  to  the  country  it  would  be  found 
necessary,  in  addition  to  the  new  regulations  which 
were  now  under  consideration  in  the  other  House, 
to  make  a  functional  improvement  in  its  proceedings. 
Increase  its  judicial  force  as  you  would,  still  you 
would  not  give  a  real  substantial  relief  to  that  court 
and  to  the  country  if  you  did  not  make  a  verj-  great 
— he  would  not  say  a  radical— alteration  in  its  pro- 
ceedings. In  his  belief  the  addition  of  an  equit- 
able jurisdiction  to  the  County  Courts  would  be  a 
relief  useful  and  salutary  to  the  Court  of  Chancery, 
but  yet  not  enough  for  the  country.  He  was  sorry 
that  he  was  not  in  a  position  to  proceed  further  with 
that  measure  now,  but  the  10th  of  July  was  a  critical 
period  in  any  session.  Ho,  therefore,  proposed  to 
postpone  that  Bill  till  next  session. 


T      •"  HOUSE  OF  COMMONS. 

COt'NTV  COURTS  EXTENSION  BILL. 

Tuesday,  July  8. — Mr.  Mullinos  presented  a 
petition  from  the  Incorporated  Law  Society  of  Eng- 
land and  Wales  agaiust  the  passing  of  this  measure 
in  its  present  shape. 

attorneys'  CERTIPIC.VTE  DUTY. 

Lord  R.  Ghosvenor,  after  presenting  the  peti- 
tions noticed  above,  moved  for  leave  to  introduce  a 
Bill  the  same  as  that  of  last  year,  which  he  said  had 
gone  through  all  its  stages  but  two,  for  the  purpose 
of  repealing  the  attorneys,  solicitors,  and  proctors' 
annual  certificate  duty.  Last  year,  he  had  stated  at 
some  length  the  origin,  nature,  and  operation  of  this 
tax.  He  had  shewn  to  the  House  that  it  had  every 
vice  in  principle  wliich  a  tax  could  possibly  have, 
and  that  its  operation  was  in  consequence  partial 
and  oppressive.  And  he  had  great  reason  to  believe 
that  the  House  had  been  satisfied  with  his  argu- 
ments j  for  though,  upon  a  fifth  division,  the  Chan- 


not  be  well  to  do  so  during  a  ministerial  crisis,  or 
when  it  might  interfere  with  more  important  mea- 
sures.    At  the  present  period  of  the  session  he  could 
hardly  hope  to  proceed  much  further  with  the  mea- 
sure ;  all  he  could  do  would  be  to  ask  permission  of 
the  House  to  lay  it  on  the  table,  with  a  view  to  pro- 
ceed with  it  next  session.     It  would  be  most  unwise 
and  impolitic  in  the  Chancellor  of  the  Exchequer  to 
oppose  this  motion,  as  the  House  would,  no  doubt, 
adhere  to  its  former  judgment.     But  so  little  did  he 
desire  to  embarrass  his  right  hon.  friend  in  any  way, 
that  if  he  would  only  give  him  to  understand  that, 
next  year,   if   the  income-tax  were  granted,  and 
no    unforeseen    circumstances  arose     to    make    it 
impossible,    he  would  repeal  this  duty,  he   (Lord, 
R.    Grosvenor)    would     be    contented    simply    to 
lay    the   Bill    on    the    table,   or   even    not  to  do 
so    much.      If   he  could  not  have  that  assurance 
from  the  right  hon.  gentleman,  it  would  be  his  duty 
to  make  the  motion  of  which  he  had  given  notice. 
The  motion  being  seconded,  the  Chancellor  of 
the  ExcHEauER  said  it  was  his  painful  duty  to  resist 
the  motion.     It  would  be  far  more  agreeable  to  him 
if  ho  could  remit  all  the  taxes,  if  he  could  say  yes  to 
all  the  numerous  deputations  who  came  to  Downing- 
street  asking  for  money  in  one  shape  or  other.     But, 
unfortunately,  it  was  his  duty  to  resist  those  applica- 
tions which  he  did  not  think  were  founded  on  sound, 
principles  or  for  the  good  of  the  public  credit.     He 
had  already  carried  through  the  House,   to  its  last 
stage,  the  financial  proposal  for  the  year.  Some  had 
reproached  him  for  not  allowing  a  sufficient  margin 
in  the  course  of  the  present  year;  and  the  hon. 
member  for  Bucks  had  brought  forward  a  motion 
declaring    that    no    reduction    whatever    of    taxes 
ought  to  take    place,     and    that    no    further    re- 
venue should    be    sacrificed.     He    could    not  sup- 
pose that  the  gentlemen  who  supported  that  mo- 
tion  could   possibly  agree  to    the    motion  of   his 
noble   friend.     He  had   felt  it  his  duty  to  stand  by 
the  proposal  he  had  made  to  the  House;   it  would 
have  been  exceedingly  unfortunate  had  he  withdrawn 
from  the  country  the  boon  promised  in  the  early  part 
of  the  session ;  he  was  therefore  bound  to  resist  this 
motion.     He  would  put  it  to  hon.  gentlemen  on  his 
own  side  of  the  House,  whether,  in  their  opinion,- 
tliis  was  the  first  tax  of  which  they  should  claim  the 
repeal.    They  were  in  favour,  generally  speaking,  of 
a  reduction  of  duties    pressing  on  the  consuming' 
population  :  would  any  one  get  up  and  say  that  this 
was  such  a  tax  ?    They  had  been  in  favour  of  tb» 
reduction  of  duties  on  raw  material,  as  affording  the 
means  of  employment  to  the  people:  would  any  one    7 
say  that  this  was  a  tax  interfering  with  the  employ- 
ment of  the  people  ?     Hon.  members  on  the  othex  •■' 
side  had  expressed  their  opinion  that  the  first  reduc-    1 
tion  ought  to  bt  a  reduction  of  the  income-tax ;  but'  > 
every  Bi.\pencc  they  sacrificed  in  repealing  a  tax  of  this 
kind,  so  far  prevented  the  possibility  of  the  reduction, 
they  sought.     If  both  sides  of  the  House  were  of  opi- 
iiionthatthiswos  thefhrsttaxthatoughttoberepealed,    ' 
he  should  have  no  more  to  say  in  opposition  to  it.    '■ 
If,  on  the  contrary,  they  tjiought  that  it  ought  only 
take  its  turn  with  other  taxes,  and  that  there  were 
others  which  had  a  jirior  claim,  let  them  resist  this 
motion.     The  noble  lord  did  not  propose  the  reduc- 
tion in  the  present  year ;   it  would  be  more  unvrise 
on  his  part  to  give  any  pledge  as  to  the  next.     He 
had  reserved  but  a  very  moderate  surplus  after  re- 
pealing the  window  duty,  about  300,000/. ;    and,  at 
present,  they  knew  not  what  claims  might  be  mode  ■ 
upon  tliem  for  the  cost  of  the  Kaffir  war.  Would  it,;*  f 
then,  be  wise  in  him  to  promise,  or  in  tlie  House,  to- .11 
pledge  itself,  to  sacrifice  120,000/.  a  year  in  this  tax>,r)i 
looking  at  the  circumstances  which  might  occur  ^ 
If,  in  the  course  of  next  year,  there  should  be  a  con-  ■,, 
sidcrable  surplus,  and  the  House  was  prepared  to 
maintain  the  income-tax  as  it  stood,  then  he  would 
take  into  consideration  wliat  other  taxes  s'lruld  bo-'' 
reduced  or  modified.     Until  they  knew  whit  would'  " 
be  the  probable  income  and  expenditure  for  next   '" 
year,  it  would  be  unwise  and  injudicious  to  pledge     '' 
themselves  to  sacrifice  120,000/.   The  contrary  policy     1 
had  always  been  acted  upon  by  his   predece-^sors.   r:l 
Should  the  Ilou.se  now  pledge  itself  to  repeal  this    :j 
120,000/.  it  would  be  to  that  extent  incapacitated  , ,,( 
next  year  from  reducing  taxes  which  it  might  be      , 
thought  more  necessary  fc>  get  rid  of.     The  tax  com- 
plaiued   of  was  not  an   especial  burden  upon  the  • 
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MHcitpn;  conTeyancen  and  other  parties  paid  the 
■ams  tu.  He  hoped  the  Honie  wonld  not  agree  to 
npeal  this  tax,  dtoer  in  the  present  year  or  the  next, 
tm  they  saw  what  was  their  financial  position,  and 
imt&  it  was  known  whether  the  income-tax  was  to 
be  renewed  or  not. — Lord  R,  Ghostenok  said  as 
his  Tight  hon.  friend  had  confined  himself  merely  to 
ceneral  assertions,  and  had  not  ventured  on  the 
hopeless  task  of  attemiitin^  to  prove  the  jnstice  of 
this  tax,  he  would  refrain  from  making  any  reply. — 
The  House  then  divided — 

For  the  motion  162 

Affunstit 132 — 30 

Leave  was  accordingly  given  to  bring  in  the  Bill. 
attorneys'  and  solicitobs'  certificati  ddtt. 

Vbdnesdat,  July  9.  —  Lord  R.  Grostenor 
bronght  up  the  Bill  for  the  abolition  of  the  duty  on 
sttomeyg'  and  solicitors'  certificates,  which  was  read 
a  first  time,  and  ordered  to  be  read  a  second  time  on 
Wednesday,  the  23rd  inst. 

The  Anest  of  Absconding  Debtors  Bill  was  read  a 
second  time,  Mr.  Cardwell  presenting  petitions 
in  its  &vour  from  the  Chamber  of  Commerce,  Liver- 
pool, and  the  Guardian  Society,  Liverpool. 

The  Law  of  Evidence  Amendment  Bill  was  also 
read  a  second  time. 


NEW  STATUTES. 

14  Victoria,    A.D.  1851. 
[In  this  record  of  Legialatioaonlrthe  Statutes  of  practical 
ntilitjr  are  given  at  length.    Of  the  othert  an  ^sttaet  or 
the  taUes  only  are  presented.] 

ICanHimtd  fiam  page  W.) 
Cap.  XIV. 
An  Act  to  amend  the  Law  for  the  Registration  of 
certain  Persons  commonly  known  as  "  Com- 
pound Householders,"  and  to  facilitate  the 
Exercise  by  such  Persons  of  their  Right  to  Vote 
in  tha  Election  of  Borough  Members  to  serve  in 
Pirtiament.  (July  3,  1S51.) 

\.2Sr3  Wm.  4.  e.  45—11  S(  12  Viet.  e.  90— 
Ptnau  himng  <me»  claimed  to  be  rated  m  reject 
offremiui,  mtdpoDing  or  tendering,  on  or  itfire 
20tk  July,  the  ratee  due  ith  Jan.  preceding,  not 
required  to  renew  euch  c/aim.— Whereas  by  an  Act 
pasasd  in  the  second  year  of  the  reign  of  his  late 
Majaity  Kine  William  the  Fourth,  intituled  "  An 
Act  to  amend  the  Representation  of  the  People  of 
England  and  Wales,"  it  is  enacted,  that  no  person 
shall  be  legistsred  to  vote  for  members  to  serve  in 
Parliament  in  any  year  in  respect  of  the  occupation 
of  premises  in  any  city  or  borough  unless  such  per- 
son shall  have  been  rated  in  respect  of  sacb  pre- 
miaea  to  all  rates  for  the  relief  of  the  poor  in  the 
parish  or  township  where  the  same  are  situated 
made  during  the  tame  of  such  his  occupation,  nor 
unlees  such  person  shall  have  paid  on  or  before 
the  twentieth  of  July  in  such  year  all  the 
poor's  ratee  ;and  assessed  taxes  which  shall  be- 
oooae  payable  from  him  in  respect  of  such  premises 
pravionsly  to  tha  sixth  day  of  April  then  next 
preceding:  and  whereas  the  said  Act  was  amended, 
m  so  far  as  relates  to  the  period  when  such  rates 
and  taxes  shall  be  required  to  be  paid,  by  an  Act 
passed  in  tiie  Session  held  in  the  eleventh  and 
twdfth  years  of  her  present  Majesty,  intituled  "  An 
Ac*  to  regulate  the  Times  of  Payment  of  Rates  and 
Taiei  by  ParUameatary  Electors  :"  and  whereas  by 
the  said  firstly-recited  Act  it  is  further  enacted,  that 
it  shall  be  lawful  for  any  person  occupying  premises 
in  any  city  or  borongh  which  shall  return  a  member 
«f  members  to  serve  in  any  future  Pariiamoit,  to 
daiia  to  be  rated  to  the  reliaf  of  the  poor  io  napect 
of  audi  premises,  whether  the  landlord  shall  or  shall 
not  be  liable  to  be  rated  to  the  relief  of  the  poor 
in  napect  thereof,  and  upon  such  occupier  so 
claiming,  and  actually  paying  or  tendering  the 
fall  amount  of  the  rata  or  rates,  if  any,  tiien 
doe  in  respect  of  such  premises,  the  overseers 
of  the  pariah  or  township  in  which  such  premises 
•ra  situated  are  thereby  required  to  put  the  name 
of  .Mchfoccnpier  upon  the  rate  for  the  time  being; 
and  in  case  such  overseer  shall  neglect  or  refuse  so 
to  do,  such  occupier  shall,  neverthetes^  for  the  pur- 
poses of  the  said  Act,  be  deemed  to  have  been  rated 
to  Hie  relief  of  the  poor  in  reapeet  of  such  premises 
from  the  period  at  which  the  rate  shall  have  been 
made  in  respect  of  which  he  shall  have  so  churned  to 
betated  as  aforesaid :  And  whereas  it  is  often  incon- 
venient or  impracticable  for  such  persons  to  make 
continual  claim  in  respect  of  each  rate,  and  many 
Miaous  we  consequently  deprived  of  the  franchise : 
Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Mqesty,  by  and  with  the  advice  and  consent  of 
the  Iioida Spiritual  and  Temporal,  and  Commons,  in 
tiiis  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  from  and  after  the  passing 
of  this  Act  no  peruin  so  claiming  to  be  rated,  and 
paying  or  tendering  on  or  before  the  twentieth  day 
of  July  m  each  year  the  full  amount  of  the  rate  or 
rates  (if  any)  due  in  respect  of  such  premises  on  the 
fifth  day  of  January  preceding,  shall  be  required  to 
make  any  further  claim  in  regard  to  any  future  rate 
upon  the  premises  in  respect  whereof  his  right  to 


vote  in  any  such  election  as  aforesaid  shall  arise,  but 
shall  be  entitled  to  be  put  on  the  list  and  to  be  regis- 
tered as  a  voter,  provided  he  tbM  have  occupied  tiie 
premises  in  the  manner  and  for  the  time  required  by 
the  firstly-recited  Act,  and  provided  the  poor's  rates 
and  assessed  taxes  chargeable  npon  the  same  shall 
have  been  paid  for  tiie  period  and  up  to  the  time  re- 
quired by  law  in  respect  of  all  persons  entitled  to  vote 
in  the  election  of  members  of  Pariiament  fbr  any 
borough  under  the  provisions  of  the  said  fiisUy- 
recitea  Act. 

2.  The  liability  qf  the  e/atmant  to  ratee  to  con- 
tinue to  long  at  he  oeeupiee  the  premieet  and  re- 
maine  on  the  regieter, — Provided  always,  that  evnry 
person  so  claiming  as  aforesaid  who  shall  be  regis- 
tered as  a  voter  in  respect  of  the  premises  to  which 
his  claim  relates  shall,  in  respect  of  every  rate  for 
the  relief  of  the  poor  made  and  published  after  such 
cUim  as  aforesaid,  while  he  continues  to  occupy  the 
same  premises  and  to  be  a  registered  voter  in  respect 
thereof,  be  liable  to  the  same  extent  and  in  the 
same  manner  as  in  respect  of  the  rate  published 
next  before  the  making  of  such  daim. 

3.  Compotitione  vith  landlord  to  determine 
amount  qf  rate  io  vhieh  tenant  it  liable. — Pro- 
vided always,  that  in  cases  where  by  any  composi- 
tion with  the  landlord  a  lass  sum  shall  oe  payable 
than  the  full  amount  of  rate  which,  except  for  such 
composition,  would  be  due  in  respect  of  the  same 
premises,  the  occupier  cluming  to  be  rated  shall  not 
oe  bound  to  pay  or  tender  more  than  the  amount 
then  payable  under  such  composition. 

Cap.  XV. 
An  Act  to  Amend  the  Court  of  Chancery  (Ireland) 
Regulation  Act,  1850.  (July  3,  1851.) 

Cap.  XVI. 
An  Act  for  the  better  Management  and  Control  of 
the  Highways  in  South  Wales.  (July  3, 1851.) 
Cap.  XVII. 
An  Act  further  to  Explain  and  Amend  an  Act  fbr 
the  Regulation    of  Process  and  Practice  in  the 
Superior  Courts  of  Common  Law  in  Ireland. 
(July  3,  1851.) 
Cap.  XVIII. 
An  Act  to  continue  the  Stamp  Duties  granted  by  an 
Act  of  the  fifth  and  Sixth  yean  of  her  present 
Majesty,  to  aasimilate  tha  Stamp  Duties  in  Great 
Britain  and  Ireland,  and  to  make  Ragulatioas  for 
collecting  and  managing  the  same. 

(July  3, 1851.) 
Cap.  XIX. 
An  Act  for  the  better  Prevention  of  Offences. 

(July  3,  1951.) 
Whereas  it  is  expedient  to  make  further  provision 
fcff  the  prevention  of  burriary  and  other  onences  in 
the  night :  Be  it  enacted  or  the  Queen's  most  ex- 
cellent Miqeaty,  by  and  with  the  advicv  and  consent 
of  the  Loids  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :    That — 

1.  Any  perton  found  by  night  armed,  Sfc.  vritk 
intent  io  break  into  any  hmite  and  commit  any 
felony  therein,  or  having  in  hi*  ponettion,  vithout 
lawful  excute,  any  implementi  of  houiebreaking, 
or  having  hit  face  ditguited,  or  being  found  by 
night  in  any  houte  with  intent  to  commit  any 
felony  therein,  thall  be  guilty  of  a  mitdemeanor.— 
If  any  person  shall  be  found  by  night  armed  with 
any  dangerous  or  ofiensive  weapon  or  instrument 
whatsoever  with  intent  to  break  or  enter  into  any 
dwelling-house  or  other  building  whatsoever  and  to 
commit  any  felony  therein,  or  if  any  person  shall  be 
found  by  night  having  in  his  possession  without 
lawfU  excuse  (the  proof  of  which  excuse  shall  lie 
o»  such  person)  any  picklock  kev,  crow,  jack,  bit, 
or  other  implement  oif  housebreaking,  or  if  any  per- 
son shall  be  found  by  night  having  nis  face  black- 
ened or  otherwise  disguiKd,  with  intent  to  commit 
any  felony,  or  if  any  person  shall  be  found  by  night 
in  maj  dwelling-house  or  other  building  whatsoever 
with  intent  to  commit  any  felony  therein,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable  at  the  dis- 
cretion of  the  Court  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  term  not  axcesding  three 
years. 

2.  Any  perton  camneted  of  tueh  mitdemeanor 
efler  a  previoui  eoneietion  qf  felony  or  tuch  mitde- 
meanor, guilty  qf  mitdemeanor.  Sec— Form  of  in- 
dictment. — Certificate  of  previout  conviction. — If 
any  person  shall  be  convicted  of  any  such  misde- 
nieanor  as  aforesaid  committed  after  a  previous  con- 
viction, either  for  felony  or  such  misdemeanor  as 
aforesaid,  such  person  shall  on  such  subsequent  con- 
viction be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  any  term  not  less 
than  seven  years  and  not  exceeding  ten  years,  or  im- 
prisoned, with  or  vrithout  hard  labour,  for  Miy  term 
not  exceeding  three  yeara ;  and  in  any  indictment 
for  such  misdemeanor  committed  after  a  previous 
conviction,  as  aforesaid,  it  shall  be  sufficient  to  state 
that  the  offender  was  at  a  certain  time  and  pUce  con- 
victed of  felony  or  misdemeanor  against  "The  Act 


for  the  better  Prevention  of  Oflenoes,  1851"  (as  the 
case  may  be),  without  otherwise  describing  the  pre> 
vious  felony  or  misdemeanor ;  and  a  ceitincate  con- 
taining the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  oonvictian  for 
tiie  previous  felony  or  misdemeanor,  parportia|  to 
be  signed  by  the  clerk  of  the  court  or  other  ofioer 
having  the  custody  of  therecoida  of  the  ootutwheBs 
die  offender  was  first  convicted,  or  by  tiie  deysty 
of  such  clerk  or  officer  (for  which  certificate  a  tee  dl 
five  shillings,  and  no  more,  shall  be  demimdeil  <x 
taken),  sh^,  npon  proof  of  the  identity  o^'  the  fo- 
son  of  the  offender,  be  sofficjent  evidenoe  of  Ota 
fint  conviction,  without  proof  of  the  siguton  <k 
official  character  of  the  person  appearing  to  have 
signed  the  same. 

3.  Pertont  uting  ehlorq/hrm.  Sec.  m   orAr  Is 
eonimi^  a  felony,  guilty  offeUmy. — And  whenssit 
is  expedient  to  make  further  provision  for  the  pa- 
nishment  of  persons  using  chloroform  or  other  sta- 
pifyin|  things  in  order  the  better  to  enabb  than  to 
commit  felonies :  Be  it  enacted,  that  if  soy  person 
shall  unlawfully  apply  or  administer,  or  atteait  to 
apply  or  administer,  to  any  other  penon  any  dteo- 
form,  laudanum,  or  other  stopifying  or  everpewodag 
drug,  matter,  or  thing,  with  intent  thereby  to  eoaUe 
such  offender  or  any  other  person  to  oomnut,  or 
with  intent  to  assist  such  offender  ar  otkar  penoa  ■ 
committing,  any  felony,  every  audi  oSender  AsB 
be  guilty  of  felony,  and  being  conrictsd  tbaeof  shsB 
be  liable,  at   the  discretion   of  Vbe  Coart,  to  be 
tmnspOTted  for  life  or  for  any  terra  not  ioi  that 
seven  years,  or  to  be  impiisoned,  with  or  without 
bard  labour,  for  any   term    not   nnwuiiin  thtaa 
years. 

4.  Pertont  inflicting  grievout  iodHy  harm  fmltt 
of  a  mitdemeanor,  and  liable  to  three  yeare'  iaipri- 
tonment — Not  to  repeal  net.  29  q/'  10  Gee.  4,  f.  31. 
— And  whereas  it  is  expedient  to  make  tether  psori- 
sion  for  the  punishment  of  aggravated  aasaoto:  Be 
it  enacted,  that  if  any  person  shall  aafaarfsUy  mi. 
maliciously  inflict  upon  any  other  person,  aHa 
with  or  without  any  weapon  or  instrument,  tmf  gria- 
vons  bodily  harm,  or  unlawfidly  and  mabcsmnr  oo^ 
stab,  or  wound  any  other  person,  every  sack  omn4er 
shall  be  guilty  of  a  misdemeanor,  and  bang  cas- 
victed  thereof  shall  be  liable,  at  the  discretian  of  tha 
Court,  to  be  imprisoned,  with  or  withaat  hard 
labour,  for  any  term  not  exceeding  tisee  years :  pro- 
vided, however,  that  nothing  herein  conteiiud  ifaal 
be  deemed  or  taken  to  repeal  tlie  ^tmams  of  the 
twenty -ninth  section  of  the  Act  passed  in  the  teoti 
year  of  the  reign  of  his  lata  M^iesty  King  Gecsge 
the  Fourth,  chapter  tliirty^foaiu 

5.  On  the  trial  of  any  indiitmmt  for  febmmalf 
cutting,  Ifc.  the  jury  may  aefmttfthtfekmy,  oa 
convict  of  unlawfully  cutting,  ift. — If  upon  the  trial 
of  any  indictment  for  anjr  feloay,  euapt  mardo  or 
manslaughter,  where  the  indirtmrat  daU  aUege  thiA 
the  defendant  did  cut,  stab,  at  -woiBai  ^y  persoo, 
the  jury  shall  be  satisfied  that  the  drfndsBt  isgailtr 
of  tiie  cutting,  stabbing,  or  wonndiag  ilsiiii.iiil  is 
such  indictment,  but  are  not  satiafied  that  tke  de- 
fendant is  guilty  of  the  felony  charged  a  waA  in- 
dictment, then  and  in  ev«ry  saek  case  tha  jary  may 
acquit  the  defendant  of  aodi  CetonT,  aaj  fad  Ua 
guilty  of  unlawfully  cnttkig,  slabbii^  arwaaadmg, 
aad  thereupon  such  defendant  ahaU  be  'SMe  (a  be 
punished  in  the  same  manner  as  if  he  Iwi  beta  con- 
victed npon  an  indictment  for  the  niislsinrsniir  of  ^ 
catting,  stabbing,  or  woonding. 

6.  Pertont  uriffulty  plaetng  wasrf,  Jjc  «a  nd~ 
wayt,  toting  up  railt,  ife.  Imminf  stacAiacry,  ar 
thewing  tignali,  ifc.  ufifAsafCiif  to  emKmU  mjmim 
to  railway  or  endanger  tkteifttytfrtrema,  fiUyet 

felony. — If  any  person  shall  wiual^  and  aalisiaariy 
pat,  jdace,  cast,  or  throw  upon  oraoroas  aay  odaBy 
anv  wood,  stone,  or  other  matter  or  tha^  or  sWI 
wilfully  and  malidoosty  lalta  op,  ttmae*,  ocdis|tee 
aay  rail,  sleeper,  or  other  matter  or  thhig  it>»n^^mf 
to  any  railway,  or  shall  wiUbUjr  and  iMliaoaM^  tasi^ 
move,  ordiveitaay  pointa  or  other  aaaBisBav  he- 
longing  to  any  railway,  or  shall  mlMy  •>'  *■&- 
oiously  make  or  shew,  hide  or  resMm^  aay  aigari  or 
light  upon  or  near  to  any  railway.  «r  rintt  wilfaSr 
and  malicaottsly  do  or  cause  to  be  dene  iDf  otber 
matter  or  thing,  witii  intent^  ia  ai^  of  tbe  eaaas 
aforesaid,  to  obstruct^  n|»et,  ovsrttaM*.  iaiaaat  cr 
destroy  any  engine,  tender,  eaniSMt  or  tradtwiis 
such  rulway,  or  to  endanger  the  aStitj  of  aay  pasoa 
travelling  or  being  upon  such  ratlmr,  erttxj  ash 
offender  shall  be  guilty  of  felony,  a^  beii^  coa- 
victed  thereof  shall  be  liaUe,  at  the  discretian  of  the 
Court,  to^  be  transported  beyond  tha  aeas  for  tte 
term  of  his  natural  life  or  for  any  term  not  les  t^m 
seven  years,  or  to  be  imprisoned,   with  or  adheat 
hard  labour,  for  any  term  not  excaediiiK  throe  vaaia. 

7.  If  any  perton  thai!  catt  any  vod,  ^.\fo» 
any  railway  carriage  with  intent  to  mifaafrr  the 
iqfety  of  any  perton  therein,  tuck  per»»  to  be 
guilty  of  felony.  Sec— It  any  person  sMI  vriKoUy 
and  maliaously  cast,  throw,  or  cause  to  bll  or  strika 
against,  into,  or  upon  any  engine,  tender,  r-Tram. 
or  truck  used  upon  any  railway,  any  wood,  stone,  or 
other  matter  or  thing,  with  intent  to  eadaagv  the 
safety  of  any  person  being  in  at  opam  mrh  bmb^ 
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tMtSsr,  arriafe,  ortrnok,  evarj  such  ofiindar  Aall 
bejmiltraf  ieloin,  and  bama;  ooanolad  thoeof  iball 
tie  Bible,  >t  the  diacrBtioo  of  the  Court,  to  be  tnuis- 
poried  beyond  the  atts  for  tiie  term  of  hia  natunl 
meat  (or  any  term  not  less  than  seven  years,  or  to 
be  imprisoned  with  or  wi&out  hard  labour,  for  any 
ttrm  Bot  eKoeediax  three  yean. 

8.  Any  ptneu  triffUlv  nUmgfirt  itmti/  rmhrm 
atatim,  ete.  g«iUii  q/'/ateny.— V  aay  person  shall 
wilfdlly  and  malidoosly  set  fire  to  any  station,  en- 
gme-honsah  warehouse,  or  other  boilduig  beloogiug 
or  appertaioiac  to  any  railway,  dock,  caul,  or  other 
safigatioD,  emry  s»ch  peiwn  shiil  be  fnilty  of 
fcloiqr,  aao  being  coavieted  tiareof  shall  be  liable, 
at  ttedissratioa  of  Om  Coort.  to  be  traMpeited 
b^oad  the  aaas  <iir  the  term  of  his  oatual  lif«,  or 
for  tay  term  not  less  than  seren  years,  or  to  be  im- 
piiiOBed,  with  or  irithont  hard  labour,  for  any  term 
not  ezoeadinK  three  years;  and  if  any  person  shall 
wiUUllyaad  ■alidemsty  aBtfireto  anygoods  or  chattels 
beiiw  iaasT  baildiag,  thoeattiBK  iM  to  wiiioh  is  mde 
Msny  ^  this  or  any  other  Act  of  Bsdiaoeat,  •■err 
snch  offender  shall  be  KoiUjr  of  felony,  and  being  oon- 
victed  thereof  shall  be  liable,  at  the  discretion  of  the 
Comrt,  to  be  transported  lieyond  the  seas  (or  any 
tegm  not  eieeedjag  tea  jtim  nor  lass  than  aefm 
)Ban,  or  to  be  impasaiwd,  with  «t  withoat  hard 
labour,  for  any  term  not  exceeding  three  years. 

9.  Upon  the  trial  ofjurmm*  for  tuitefutnt 
oFaice*  vnder  the  12  ic  13  Viet.  e.  11  and  thit  Act, 
me  prevbmi  eonvietion  mot  to  be  ttaitd  to  the  jvry 
*r  giten  m  iiridemee  wtlU  after  m  verdiet  of  giiiUy 
jqfthe  iuit»fiumt  ^^feaee,  w^eee  the  drfe»dmt  gmei 
midatee  efgood  eSaraeter. — ^And  whereaa  paovision 
is  made  in  a  oerttin  Act  of  Barliament  paated  in  the 
twelfth  year  of  the  leun  of  her  present  Miueaty 
Queen  ^ctoria,  intituled,  "  An  Act  to  amend  the 
Laws  in  Bnglaiid  uidIrehuidrelatiTetoI,araei>yand 
oilier  Offences  connected  therewith,"  and  aJao  in 
this  Act,  for  the  more  exemplary  punishment  of  per- 
sons who  shall  eommit  certain  offences  after  one  or 
more  piwiens  oonrictioa  or  oonyictions  for  the  like 
er  other  oflenoes,  and  it  is  ezpedieat  to  define  the 
time  of  darjiing  ti»  jary  to  inmiiTe  as  to  ancfa  pie- 
sions  ooaviction  orcoanrietkna:  be  it  enacted,  that 
it  afaall  not  be  laarfol  on  tha  taal  «f  any  person  for 
any  snbaaineiit  oflensn,  wheie  a  plea  of  not  guilty 
ihall  hare  Deeo  entesed^  his  behalf,  to  oharge  the 
iory  to  inquire  ooncemin^  any  previous  conviction 
lanl  tliey  shall  have  inquired  coocerning  such  sub- 
ie<|aeiit  offence,  and  shall  have  found  snch  person 
pulty  of  the  same ;  and  whenever  in  any  indictment 
my  pravtous  conviction  shall  be  stated,  the  reading 
nf  sach  statement  shall  be  deforted  uatil  after  sDon 
Sndingaa  aforesaid:  proyidad.  that  if  apoa  the  trial 
Df  aar  aersen  for  aay  taoh  sobaeqaaat  affeaea  as 
ifcaasaid,  snch  psnen  shall  give  andeaea  of  his  gasd 
ebaraotaa,  it  steU  ba  hmfal  for  tha  pMseootor,  in 
■nawar  tharats^  topra  andeuee  of  tha  oonvistion  of 
•oofa  paiaon  for  Ae  piafions  offence  or  oSmces,  be- 
fore such  vcidict  of  gnO^  ahall  have  been  returned, 
lad  the  jury  shall  inqoire  concerning  such  previous 
BonvictioD  or  convictions  at  tha  atme  time  that  they 
^Muiro  concerning  such  snbaeqDent  offence. 

10.  Anv  perton  may  apfretend  pertone  eom- 
jtittmg  egyemeer  of  aimt  thte  Aet,  and  eomey  them 
ieftre  a  jHatiae.—U  shall  be  lawfol  for  any  perien 
rhataaeaar  ta  aypashsad  any  paraoa  who  shall  be 
tmmd  ooBBOiitting  any  affwaa  againat  the  provisions 
i  thsa  Aa^  aad  ta  coMay  him  or  deUvar  him  to 
DIII0  eonatskUe  or  other  peace  officer,  in  order  to  his 
leiog  cOBT^red,  as  soon  as  convenientl^r  may  be, 
efore  a  joabce  of  the  peace,  te  be  dealt  with  aooord- 
]g  to  law. 

11.  Amy  fereon  may  apprehend  pertom  com- 
litting  indt  4!iaHt  (^eneet  in  the  night,  and  convey 
iem  S^ore  a  JHtttee. — And  whereas  doubts  have 
Ben  entartttined  as  to  the  authority  to  apprehend 
srsons  foaik.d  oommittlnir  indictable  oflbnees  in  tlie 
ight;  fbr remedy theie(^beiteBadted,tiuttit«haU 
e  lawiia  fov  any  peiaon  whatasaver  ta  apprebead 
ny  pateott  ^vho  shall  be  feaad  la Wlag  aay  in- 
Actable  offanoe  in  thaoigbt,  aad  to  onnrey'hlia  or 
lelivcr  faiin  to  seme  coastable  or  other  psasn  ofiear, 
a  order  ta  hja  being  oonaeyed,  aa  amen  as  conve- 
liently  aaay  be,  before  ajastioeof  the  peace,  to  be 
laalt  vrith  according  to  law. 

12.  A»]/  perton  auanllinff  a  peretm  entitled  to 
ipprehmd  aim  to  he  gviUy  of  a  mieiemeanor.  — 
{  any  person  liable  to  be  apprehended  under  the 
nrovisions  of  this  Act  shall  assault  or  offer  any  vio- 
ence  to  any  person  by  law  autinmsed  to  apprehend 
r  detain  bim,  or  to  any  person  acting  in  his  aid  and 
asistance,  every  snch  oBbnder  dull  be  guilty  of  a 
aisdenaeanor,  and  being  convicted  thereof  shall  be 
lable  to  be  imprisoned,  with  or  without  hard  labour, 
or  any  term  not  exceeding  three  years. 

13.  TA«  nighl,  in  offenoet  againit  thieAet,  to  be 
■e  in  burfflary. — ^Tfae  time  at  wliich  the  ni^t  shall 
ommenoe  and  conclude  in  any  ofiienae  a^nst  the 
Tovisioaa  of  this  Act  shall  be  the  sameaam  cases  of 
tnglary. 

14.  CM<»</'fMwa<foar-~Ii>*U!>'(>Kcutionsfor 
ny  offence  against  the  provirions  of  this  Act,  it  shall 
e  lawfol  fbr  the  Court  before  whidi  any  such  offenc 


^hall  be  piosecntad  or  tried,  to  allow  tha  expenses  of 
the  preseentieo  in  all  leepects  as  in  cases  of  fdoiry. 

U.  Nothint  in  tUe  Act  to  repeal  i  Oeo.  4,  e.  8S. 
— Nothing  in  this  Act  naiittsann  shaU  be  deemed  to 
nptal  wholly  or  ia  part  the  fifth  of  George  the 
Woacih,  chapter  eigbty-tfafea,  intituled,  "Aji  Act 
for  the  Funiahment  of  Idle  aod  Disorderly  Persons 
and  Rogues  and  Vagabonds,  in  that  part  of  Great 
Britain  called  England,"  but  no  person  shall  be 
liable  to  be  punished  for  the  same  offence  both 
under  the  said  last-mentianed  Act  and  under  fiiia 
Act 

M.  iVsf  to  eaitend  to  «ee«aa<{.— Nothing  in  this 
Aatsiaril  axtand  to  Saatknd. 

Cap.  XX. 

An  Act  to  extend  the  Remedies  provided  by  the 
Renewable  lieasehold  Conveislon  Act,  for  the 
Recovery  of  Fee-farm  Rents  under  that  Act,  to 
all  other  Fee-farm  Rents,  and  to  other  Rents  in 
Ireland  reserved  upon  grants  of  land  in  which 
tiks  gnntois  have  no  reversion. 

(Jnlr  3, 1851.) 
Cap.  XXI. 

An  Aet  to  amend  an  Aet  of  the  Sixth  and  Seventh 
Tears  of  Her  Majesty,  to  amend  an  Act  of  the 
'Nineteenth  and  Twentieth  Tears  of  King  George 
the  Third,  for  empowering  Grand  Juries  in  Ire- 
land to  prevent  Bridges  and  Tolls  to  be  paid  for 
passing  the  same,  in  certain  cases. 

(July  3,  1851.) 


THE  MAQWTRATE, 

AlfD  PASOOHIAL  AND  MUmOIFAI.  LAW7EB. 

Sir  Gsorob  GraT**  Proteontiona  Bill,  of 
wUdi  we  had  lost  aigfat,  appeaia  to  have  been 
passing  (^nietly  throogh  Parliameat,  for  it  was 
read  a  third  time,  aad  paiaed  in  the  House  of 
Lords  on  Tuesday. 

Locd  Campbell's  Bill  for  the  Administration 
of  Criminal  Justice  is  still  before  the  Select 
Conmittae  of  the  Commons,  but  we  nnder- 
atand  that  it  ia  to  be  passed  before  tha  session 
closes. 

Mr.  Baittts  has  deferred  his  projaoted  alte- 
nktiont  in  the  Law  of  Setdement  until  next 
session. 

The  siq>p1ement  to  Archbdid  and  Roaeoe, 
containing  all  the  oriminal  oatas  decided  and 
criminal  ali^tea  enacted  dnrmg  the  last  fo«r 
years,  including  Lord  Campbdl's  new  Bill 
and  the  other  important  criminal  statutes  of 
this  Bession,  ia  in  the  press,  and  will  be  issued 
as  soon  as  Lord  Campbell's  Bill  becomes  law. 
It  is  adiled  ^  £.  FT.  Cnr  >nd  W.  St.  Lmr 
BaAiayfMt,  Bsoa.  Barristars-at-Law.  The 
second  and  thira  parts  of  Cot's  Ortminal  Law 
Cate*  win  also  be  pubfiahed  at  the  beginning 
of  next  week,  containing  sdl  the  cases  decided 
to  this  time,  with  an  Appendix  of  Piacadents 
of  indistmsnts  and  the  new  ciiminri  statntea. 

The  new  part  of  Wise  and  Bvmufi  Law 
Digest,  comprising  all  the  cases  decided  daring 
the  half-year  just  closed,  \rill  be  published  on 
Saturday  next,  so  as  to  ba  ready  for  use  on 
the  circuits,  now  eommencing. 


JKRVIS'E  ACTS. 

TO  TRB  aiHTOB  OP  THB   I,AW  TniaS. 

Ba><— The  task  of  the  lawyer  too  often  aaeas  te 
be  to  evade  the  iateuttaiia  of  the  LegMatore.  Ia 
nothing  has  this  been  more  apparent  tban  in  the 
freqaaot  evasion  of  Acts  of  Fsniament  passed  for 
the  protection  of  magistrates.  The  last  general 
measure  intended  for  their  indemnity  (II  ft  12\^ct. 
c.  44),  seemed  at  first  to  place  them  beyond  the 
reach  of  advene  attorneys,  and  excited  wonder  that 
a  popular  Government  ahould  so  for  extinguish  aD 
remedies  against  the  improper  exenase  of  power 
which  appeared  to  be  left  almost  Irrespondble.  But, 
howmitlakenwaathat  opinion.  Severaldeeisionshave 
convinced  OS  that  HerMajesty's  justices  of  the  peace 
may  still  incor  very  considerable  loss  aod  annoyance, 
even  wlule  anting  without  matioe  or  any  improper 
mativB.  In  yoar  last  nnmber  but  one  there  are  two 
cases  shewing  how  astutely  points  of  form  an  to  be 
adhered  to,  and  an  adverse  construction  put  upon 
the  language  of  the  instruments  issued  by  magis- 
trates. In  Re  Atkew,  p.  169,  it  was  held  necessary 
to  stets  that  a  servant  had  entered  into  a  service 
from  which  he  was  aiisaged  with  having  aieented 
hiaisalf }  and  in  Ss  parte  Hyde,  p.  170,  a  convic- 
tion was  held  to  be  Dad,-Hdnioogh  it  followed  the 
form  of  Jervis's  Acts  in  adjudging  the  penalty  "  to 
be  paU  snd  applied  according  to  une,"  inaimuch  as 


it  did  not  diew  how  tiie  penalty  was  to  be  distri- 
buted, and  to  whom  it  was  to  be  paid.  The  11  ft  12 
Vict.  a.  43,  was  expressly  iateaded  to  oooaebdate 
aad  (dearly  define  the  piocadnra  aa  to  sunmaiy 
convictions.  The  17th  section  enacts  that  "la  ml 
eaem  at  oonvietion  upon  statntea  hitherts  paMS^ 
whether  any  particular  fom  of  oonvietion  have  bean 
therein  given  or  not,  it  shaH  be  lawfol  ferthe  jostiae 
to  draw  op  his  conviction  in  sash  one  of  the  farsas 
of  conviction  ia  the  sohedale  as  shall  he 
apfdicable  to  sndi  easa  or  to  the  like  efleet." 
I  have  no  doubt  that  clerks  to  magiatiatss 
have  gladly  availed  themselTes  of  forms  aSbading 
the  advantages  of  concise  uniformity.  Whasa  a 
discretion  in  awarding  the  penalty  was  exerdaed  bar 
justices,  I  have  generally,  in  the  conviction,  if  not 
in  the  commitmeat,  sheinsd  how  the  money  was  to 
be  ultimately  applied.  But  1  deemed  that  abmt- 
dantem  cautdam.  Bat  now,  after  all  that  basfeam 
decided  since  Jervis's  Aots  were  passed,  I  beg  teave 
to  aak  whether  ths^  do  not  afford  as  amSi  good  as 
evil,  aad  whether  they  have  not  covered  np  trepsi  hi- 
stsad  of  removing  them  all  ?  Grodnally  we  discavsr, 
by  vexations  experience,  that  this  provision,  or  tfast 
procedure,  does  not  apidy  to  such  aad  such  a  case, 
and  that,  in  foct,  we  must  net  rely  npon  the  Aet  to 
be  half  so  universal  in  its  appiicatioa  as  it  was  in- 
tended, and  we  expected  it  to  be.  The  mapiatrate 
who  acted  in  Uyde't  aetm  will  doabttasa  thmk  the 
atatate  an  imue  fakam.  And  ■tagtstntss'  cis^ 
mast  be^  Mr.  8aundere,  or  aoaoe  other  vary  nise 
legal  cntic,  to  exexrisa  the  ntmaat  ingenni^  In 
shewing  bow  far  what  was  daaaul  so  great  a  Man 
is  rerily  aooless,  aad  how  tittle  it  may  be  relied  apaa. 
We  still  need  specific  instructions  how  to  pro  seed  in  . 
each  class  of  offences.  Mr.  Glee's  admirable  bosfoi 
must  be  revised;  and  new  Uank  forms  most  be 
prepared  and  printed.  Thus  endless  expenses  ste 
entailed  upon  magistrates  aad  tbeirderks.  itwaoU 
confer  a  real  boon  upon  them,  md  opga  the  pnbHc 
aba,  if  afi  thelaws  to  be adminatartd  by  jaaocssof 
tiie  peace  were  comptBtely  codified,  and  if  elX  f  atoe 
legislation  were  maOB  with  some  >sgwd  to  the  aa^ 
farm  proeedwre  so  provided.  As  it  is,  it  seeags  to 
me,  that  Jervis's  Acts,  however  well  intended,  oe 
sometiiing  worse  than  a  faHuie, — as  they  mtiliad. 

Weneverhearof  actions  agamst  the  Jodfss  of  the  . 
Superior  Courts.  Why,  then,  abaold  those  of  the 
lanrior  ones  be  visited  with  such  punishiaeata— 
especially  where  they  are  unpaid  ?  If  the  pabHc 
must  be  protected  frsm  the  improper  exenise  of 
their  power,  1st  them  be  liable  to  proceedings  by 
leave  of  a  judge  in  the  Bail  Court.  The  expense 
and  publicity  of  opposing  sodi  ndes  would  be  an 
ample  check,  and  render  actions  against  magistrates 
as  scarce  as  criminal  informations. 

I  am.  Sir,  yours,  &c 

A  MAOISniATB's  CI.BMK.  ' 


flutotrt  ta  QuirCn. 

CORONERS. 
ScE  Be*  V.  Jutticee  (if  Kent,  11  East,  229. 


AaSOOIOtlNO  OP  THB  TVNBBIDGK  Waiig  ToWN 
Clxrk. — For  the  last  few  days  the  town  has  been  ia 

S' to  a  eoatmoliott  in  eonseqnenoe  of  the  absence  of 
'.  BeniasBin  Lewis,  a  man  who  waa  all  bat  oai- 
vts  sally  respected,  and  who  had  all  the  honoois  of 
the  town  and  district  tbmst  upon  bis  shoulders.  The 
cause  of  his  absence  i»«  defolcstion  in  money  mat- 
ters to  a  very  sariooS  atmoaat,  but  the  precise 
som  is  net  yet'deariy  ascertained,  and  parliaps  never 
wiUha.  Inaddition  te  that  of  town  clerk  he  held 
aoma  tiiirtaen  or-  faavteea  other  qipointments, 
aaaoagst  which  were  the  appoiatmeats  of  vestqr  rierk 
and  ooUedor  of  aH  theiatas  and  aasesacd  taxsefoatae 
parish  of  Bpeldhttrst,  seoretary  and  collector  to  the 
Gas  Company,  and  secretary  and  collector  to  ttie 
Tunbridge  Wdls  Water  Company,  the  annual  in- 
come for  which  soaM  not  have  becsi  leas  than  ¥M, 
It  ia  stated  that  within  tlie  last  three  weeks  he  has 
received  freea  varloas  sources  upwards  of  70(N.  oat 
of  which  bahaaaot'paid  away  more  tiian7(M.er8N. 
The  gas  asaspaay,  mi  underMand,  are  losen  by  Ids 
dafolcstioas  of  upwanls  of  6(XM.  and  the  water  eem- 
pany  of  the Ukasnni,  aad  we  fear  it  wtt  be  foaad, 
upon  a  minnte  investigation  of  the  aocoants,  that  a 
sinukw  sjrstnn  has  been  eaniod  out  by  him  in  all 
the  appomtments  held.  We  have  not  heard  of  one 
that  is  quite  right.  Whither  he  has  fled  Is  not 
known,  but  it  is  generally  supposed  that  he  is  on  bis 
passage  to  America.  A  warrant  has  been  iaaned  for 
nis  apprehension,  but  up  to  the  time  of  our  report 
no  rewanl  has  been  offered. — Smeeex  Bxprem. 

PaisoirBBS  Coinrrmn  pob  Trial  atSbssioms. 
—On  ThiH'sdsy  a  Fariiamentary  paper,  printBd  by 
Older  oi  the  House  of  Lords,  was  issued,  shewing 
liM  commitments  of  penons  for  trial  at  Sessions  in 
EiKland  and  Wales.  The  retum  extends  to  22  pages, 
anoits  value  would  have  been  increased  had  a  sum- 
mary been  made  by  tlw  officiak  who  prepared  the 
document.  It  appears  that  in  the  county  of  Middle- 
sex, from  the  October  Quarter  Sessions,  1849,  to  the 
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Qatrter  Senioiw  in  Janoarj  lait,  1,164  priionen 
r«««  oommittad  for  laroenr. 

8tati»tic»  of  PaigointRg.— Yewentoy  a  return 


Roidury  personal  estate  was  giren  to  legatees  by 
name,  and  the  will  directed  that  all  the  legatees 
should  have  the  benefit  of  snrriTorship  between 


at  tite  Sprinx  Assizes  in  1850  and  1831,  in  the 
rtwantiea  of  Hertford,  Essex.  Sussex,  Kent,  and 
•Soney,  was  in  the  first  year  365,  and  in  the  second 
h383.  Kngolarly  enoogh,  in  the  connty  of  Kent  the 
-number  was  the  same  m  each  year,  172,  being  more 
■than  doable  the  mimber  in  either  of  the  other 
^oontise* 

BxTSMMOH  OT  TH«  F»AMCHi8«.— An  important 
.«ltention  has  jost  been  msde  by  Parliament  with 
-lespeot  to  TOters  known  as  "compound  house- 
hidders,"  and  the  Act,  if  taken  advantage  of 
'tefi>re  the  20th  imiant.  will  extend  the  franchise. 
By  the  Reform  Act  (2  &  3  Wm.  4.  c.  45)  the 
poor-rates  are  required  to  be  paid  br  the  20th 
^f  July  in  each  year  which  were  payable  bT  the 
«tk  of  April ;  and  by  another  Act,  recula&ig 
-Ae  paymoit  of  rates  and  taxes  by  Parliamen- 
tary  electors  (11  &  12  Vict.  c.  90),  the  rates 
-were  to  be  paid  by  the  same  period  which  were  pay- 
able on  the  5di  of  January.  It  seems  that  "  oom- 
■Mtmd  honseboldets"  are  required  to  make  oontinnal 
.daima  to  be  registered,  and  it  is  dedsred  to  be 
'  "often  ineonTenient,  or  impractieable,  for  sndi 
-ponons  to  make  oontfainal  claim  in  respect  of  each 
•rate,  and  many  persons  are  consequently  deprived  of 
.  the  tEsnehise."  Therefore  it  is  enacted  that  persons 
,  having  onoe  dsimed  to  be  rated  in  respect  of  pre- 
mises, and  paying  or  tendering  on  or  before  the  20th 
4f  July  the  rates  due  bv  the  5th  of  January  pre- 
.«eding,  shall  not  be  required  in  future  to  renew  such 
dsim.  The  Usbility  of  a  daimant  to  ratee  is  to  con- 
■tUme  so  long  as  be  occupies  the  premises  and  re- 
. mains  on  theregister.  Tlie  oompositioDs mth  the 
-bodlrad  sre  to  determine  the  amount  of  the  rate  to 
-wUdi  the  tenant  is  liable. 

TvBMnKaTBUBTaABnAKOBMBMT.^klr.  Come- 
wall  Lewis  and  Mr.  Bouvetie  have  brought  a  BOl 
into  the  House  of  Commons,  which  is  now  printed, 
to  fkdlitats  arrangements  for  the  relief  of  turnpike 
busts.  The  Bill  proposes  that  the  trustees  of  _in- 
aidvent  turnpike  trusts,  with  consent  of  two-thirds 
in  value  of  the  creditois,  may  apply  for  a  provi- 
■aional  order  for  a  reduction  of  the  rate  of  interest 
<m  the  mortgage  debts  chnrged  or  secured  on  tolls  or 
■«ev«nnee,  and  for  extmguishing  in  whole  or  in  part 
■  ^Oie  arrears  of  the  interest  on  such  debts. 

JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

'  *]Vo  important  qnestioni  in  this  branch  of  the 
•  Uw  were  raised  in  M'Intyre  v.  Connell,  17 
Law  T.  197.  Vmt,  is  the  Union  Bank  of 
London,  wUeh  ia  not  formed  bjr  charter  nor 
by  letters  patent,  but  nnder  the  Joint-Stock 
Banldng  Acta,  and  thereby  empowened  to  sue 
and  be  sued  in  the  name  of  one  of  its  officers, 
41  public  company  within  the  meaning  of  sec.  14 
^f  1  &  2  Vict.  c.  110  ?  It  was  held  to  be  so, 
.and,  therefore,  that  shares  in  such  a  company 
miffht,  under  tlut  atatute,  be  charged  with 
^jtutgrnenta  at  law. 

PETITIONS.  ORDERS,  MEETINGS,  AP- 

POINTMBNTS,  CALLS,  «cc. 
(Aimoimaed,  iined,  ud  nude,  during  the  put  weak.] 
BrigUon,  Lnm,  and   TonMdgt  WtlU   JMrtd  Smlmiy 
Ompan.—k.  on  of  1761.  on  emoh  of  the  oonttibiitatiee 
Ja  nninben  1  to  69,  da  10th  July.— Home. 


-«nlaed  by  the  House  of  Lords  was  printed,  from  I  them  in  the  event  of  one  or  more  of  them  "  dyinff 
■whieb  it  apepars  that  the  number  of  prisoners  tried  j  vj/Aov/  UamHf  Utiu."     It  was  held  that  these 

~ "'"       *   '""     '"   "~~    words  did  not  refer  to  tiie  death  of  the  legatees  in 

the  testator's  lifetime.  In  Hattnhm  v.  Vardon, 
17  Law  T.  196,  a  gift  of  personal  estate  to  be 
applied  towards  the  political  restoration  of  the 
Jews  to  Jerusalem,  was  held  to  be  void,  as  bdng 
against  public  policy,  for  "  it  was  a  gift  for  the 
purpose  of  creating  a  revolution  in  a  foreign  state, 

Loiee  V.  Carpenter,  17  liaw  T.  203,  is  unportut 
ss  bang  a  question  of  preanmption  on  the  Limila- 
tioni  Act,  2  &  3  Wm.  4,  c.  71.  It  was  there  held 
tlMt  a  plea  of  twen^  or  even  of  forty  years'  user 
under  sections  2  and  4,  is  not  supported  by  proof 
of  user  from  a  period  of  fifty  years  before  the  com- 
mencement of  the  action  down  to  within  two  years 
of  it,  for  to  support  such  a  plea  the  defendant  must 
be  ill  <Ae  kahil  of  using.  It  must  be  an  ae<iui/, 
not  a  conitructhe,  enjoyment  during  all  the  period. 
In  the  same  case  Pakkx,  B.  threw  out  a  diclvm 
that  should  be  noted  w  a  valuable  authority  upon 
the  construction  of  the  statute.  "  If  it  were  ne- 
cessary to  decide  the  pmnt,  wbicb  it  is  not,  I  own 
my  opinion  would  be  that  there  tl  no  good  title 
tinder  the  ttatute  nnleu  nter  be  proved  at  leaet  onee 
ineten/year." 

The  Regiitraiion  qfAunraneee  Act  will  be  pub' 
lished  as  soon  as  passed,  edited,  with  practical 
notes  and  a  copions  index,  by  William  Hdgbis, 
Esq.  Barrister-at-Law,  author  of  The  Practice  qf 
Salei,  Coneiee  Precedentt  in  Modem  Convej/- 
aneing,  &c.  of  a  sixe  to  form  an  appendix  to, 
and  be  bound  up  with,  T%e  Practice  qf  Salee  and 
TVte  Practice  qf  Itortgagei,  or  as  a  distinct  work. 


that  it  ia  part  of  a  system  of  jobbeniUii 
haa  been  manifested  more  thu  oneeinimi 
ten  having  the  control  of  die  gffian  nf  ^ 
County  Courts.  We  shall  endesvouttotnei 
the  affair  to  its  source ;  and,  i{  ibe  hctukoiU 
verify  present  suspicions,  we  ahiU  ay. 
tatingly  expose  them  to  the  TepcohstiiiDilAt 
public.  We  have  given  these  nnr  nki«( 
practice  below. 

A  new  edition  (the  fodktb]  of  Cm  al 
JAoyd't  Law  a»d  Fraetiee  of  tke  Cautj  Cbwk 
ia  now  in  the  press,  and  win  be  mod  a 
stMsdily  aa  poHible  after  the  Billi  dow  bAn 
iWliament  are  disposed  of.  It  wiB  HMMh 
be  almost  entirdy  reconstmetei  ud  til 
contain  full  inatrootioiu  for  jodgei,  oSen, 
and  practitionen  under  the  variogi  m  jga, 
dictions,  together  with  all  the  csMdnUio 
this  time,  and  all  the  mles,  fonM,  tad  <^ 
tutes.  In  the  meanwhile,  for  d»  coitnBM 
of  those  who  possess  the  forma  a£iiaii,At 
new  rules  of  practice  will  ht  md  it  tii 
shillings,  to  serve  them  till  the  ncic  Ufa 
be  completed. 

A  chapter,  containing  (aS  wtm&m  tt 
judges,  officers,  and  praetitioDen,  k  Ht 
practice  under  the  new  eqmt]rjoii&^lai 
been  prepared  for  this  wonlfiCbta; 
Barrister. 

It  will  be  seen  that  LordBioneuxlM 
postponed  the  two  County  Couti  EiiesM 
Bills  before  the  Lords  till  next  mm. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 


■Om  of  the  points  raised  in  the  case  of  Marker  v. 
Marker,  17  LawT.  176,  upon  which  we  commented 
last  week,  was  taken  by  appeal  to  the  Lord  Chan- 
cdlor,  and  is  reported  under  the  title  of  Kekewiek 
V.  Marker,  17  Law  T.  193.  It  is  unnecessary  to 
repeat  the  facts,  for  they  will  be  remembered  by  the 
reader  :  suffice  it  to  say,  that  the  Court  held  that  it 
would  not  control  the  trustees  in  the  exercise  of  a 
^discretion  ss  to  the  mode  of  raising  the  money,  by 
.sale  of  timber  or  by  charging  the  inheritance,  and 
that  the  tenant  for  life,  taking  an  interest  in  the 
•tiaJter,  which  ia  a  portion  of  the  inheritance,  but 
«nli)ect  to  prior  right  and  discretion  of  the  trustees, 
would  be  restrained  by  injunction  from  cutting 
timber  and  thereby  depriving  the  trustees  of  the 
power  of  exercising  the  discretion  the  settlor  in- 
tended to  give  them. 

Another  question  on  the  construction  of  a  will 
mu  raised  in  Smith  v.  Stewart,  17  Law  T.  195. 


WILLS. 

TO  TBKBDITOR  OV  THB  LAW  TIMB8. 

Sib,— The  practical  interest  of  the  question  in- 
volved induces  me  to  trouble  you  with  a  drfence  of  my 
opinion,  as  expressed  in  your  number  of  the  21st  ult. 
from  the  attacks  of  "A.  W."  and  "G.  F."  the 
former  of  whom  says  I  go  too  for ;  the  latter,  not  for 
enough. 

"  A.  M.'s"  poation  (ss  expkined  in  his  last  let«»r) 
is,  that  the  signature  or  subscription  opposite  to  the 
alteration  must  correspond  literatim  <mth  that  bv 
which  the  will  itself  Is  attested ;  but  I  confess  myself 
unable  to  find  anytiiing  in  the  Act  tendins  to  such  a 
oondnsion.  If  a  testator  write  "J.  Smith"  against 
an  alteration,  it  is  surely  none  the  less  his  signature 
because  he  may  have  wntten  John  in  full  at  foot  of 
the  will,  where  he  had  greatar  space.  Any  character 
or  combination  of  characters  which  a  person  may 
choose  to  adopt  is  "the  rignature"  of  that  person, 
and  his  having  at  one  time  signed  in  tall  cannot  pre- 
clude him  from  thenceforth  signingby  initial'. 

But  I  cannot  agree  with  '^  O.  Vr  that  01^  wit- 
nesses will  suffice.  The  Act  gives  validity  to  an 
altered  will  if  verified  by  the  subscription  of  "the 
witnesses."  'The  qnotion  arises,  witnesses  to  vhat  7 
and  the  grammatical  import  seems  to  be,  the  wit- 
nesses to  the  wiU,  for  it  is  the  will  (with  the  slters- 
tions,  it  is  true)  that  the  dause  directs  shall  be 
deemed  duly  executed. 

But  apart  from  dry  verbal  criticism,  I  submit 
that  this  is  tiie  more  reasonable  construction.  The 
philosophy  of  the  dause  appears  to  me  to  be,  that 
when  two  persons  have  attested  a  will,  the  law  is 
content  to  presume  (be  the  fact  as  it  may)  that  the 
alterations  verified  by  tiieir  signatures  with  that  of  the 
testator  were  made  with  the  like  formalities  as  the 
will  itself,  and  if  the  will  be  well  executed  the  altera- 
tions tiius  verified  shsll  be  deemed  so  also;  but 
when  the  witnesses  are  different  no  sndi  presump- 
tion can  arise.  Nor  is  this  construction  open  to  the 
objection  raised  by  "  O.  F."  that  it  would  prevent 
alterations  after  the  death  of  the  witnesses  to  the 
will ;  for  in  that  case  the  will  as  altered  might  be 
re-signed,  or  the  alteration  alone  might  be  executed 
and  a  separate  memorandum  of  attestation  appended. 
I  am,  Sir,  yours,  &c.  L. 


Another  appeal  bom  the  Cmij  Ctrtw* 
ported  last  week,  and  it  inrolni  mtfala^ 
poinU  of  County  Courts  law.    n"/"*"" 
tiiese:— A.    brought   plaiaHprnt  Ik «• 
balance  due   for  goo&  sdd  isd  Mm.^ 
pleaded  tiie   Statute  of  Lisiilitiw.  IhiM 
wen  sold  in   1842,  and  ths  jiUslif  nW "J 
on  a  letter  from  tiie  defeeist,  WiliiR 
1845,  the  material  part  rf  wW  "^l'* 
csndidly  tell  you,  once  for  all,  I  jbb*««« 
to  pay  you  in  cash,  but  you  mf  Jmu;'" 
goods  we  have  at  tiie  Pantocliiik»l^fW|I" 
expenses  incurred  thereon,  "'^'""'■t??^ 
not  be  taken  out."    A  witaeai  *?»■»■ 
1844    he  had    aa  interview  r»  ■■'^J 
speoting  tiM  debt,    when  i^J^rT. 
and   tiie  baknoe  now  sued  fcr  •P«*»'2; 
and  that  in  March  1845  it  w«  'P^J'z^ 
should  take  goods  bdonging  to  *«*Tj'r 
tiie  Pantechnicon  j  tiiat  tiie  goodi »« "*»  " 
defendant  re&iaed  to  forwird  to  }t' 
evidence  the  judge  gave  Jadga»'"^rTC 
against  which  the  presoit  sppesl  «•  W*  .V 
Court  of  C.P.   now  revetsei  the «»"?" 
County  Court,  holding  it  asttoh""**!^ 
ledgment  as  wonld  take  tiie  debtosta^;^ 
But  the  Court  threw  ""' ."""Jasg 
very  great  moment.      Kist,  i'  "f^jjs 
doubts  wbetiier,  under  tiie  it^^i^Lj 
at  all  from  the  decision  of  tiie  P^^-^^ 
determined  by  him  by  consent  «i**«W^ 
reason  being  that  the  statate  eaitoaa«TC^ 
cases  in  which   eitiwr  party  ">"?"jT5 
nination  or  *«*VV,«i». 
Court  in  point  of  law,  or  upon  "^  J^T, 
jection  of  any  evidence ;"  and  ••  *JdS  0* 
alone  u  to  determine  boUi  I«"»°?"Tjw« 


with  the  determination  or 

in  the— ;"^  j^ 

jection  of'sny  evidence ;"  and  "Jf^l^Clf 

above  could  not  aepacate  »'»»'»? 'ST-ana 
as  to  review  his  decision.  ^Jf '^^«« 
still  more  expUdtiy  statsd.  ""j^iiiiel* 
ass^  reasons  for  its  dedsioo,  <"^^j,QW 


COUNTY  COURTS. 

Thb  announcement  that  the  new  roles  of 
practice  were  to  come  into  operation  only 
three  days  after  they  were  issued  has  taken  aU 
parties  by  surprise,  and  occasioned  immense 
confusion  and  inconvenience,  for  none  of  the 
Courts  could  be  supplied  vrith  the  requisite 
forms  in  so  abort  a  time. 

Very  unpleasant  rumours  are  abroad  as  to 
the  cause  of  this  most  improper  proceeding, 
and  couided  with  facts  that  have  come  to  our 
knowledge,  we  hare  too  much  reason  to  fear 


isdone  with  assessed  tsx  esses ;b**Q^ J 
Justices  are  exdnded  from  the  °fr\^  ^ 
the  etiquette  is,  that  reasons  *''i^?^f^ 
only  be  given  aenoMm  wh«  « **" 


the  etiquette  is,  that 

only  be  given  eeria..~. . 

(Onrfay  v.  Fnmett,  17  Law  T.  »»•)     ^ 
Both  of  these  construction!  of  fteW«    j^i, 
impede  its  working,  tiiat  pw'fVk.k* 
made  for  tiie  removal  of  die  d*»I  ' 
now  before  tiie  House  of  Conuaoni. 

RULES  OF  FBACTICK 

TO  SB  BSXBBI^ 

COUNTY  COURTS  IN 


WnanKAS  by  aa  Act  Vf^'\%7^'»^ 
of  her  present  Miuesty.mbtaled   ^^DtW 

the  Act  for  the  more  easy  HecoW  "^  ggv 
and  Demands  in  BngUid,  and  »  "^j.* 

Inferior  Courts  of  Record'  ("  Vurfjki* 
8. 12).  it  was  enacted,  fliat  U  sbooH  be »" 
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Lord  Chuiodlor  to  appoint  tad  urthoriae  flre  of  the 
fadfU  of  the  ooorta  hoUen  under  an  Actof  the  tenth 
jaar  of  her  Mqeat^,  intitnled  "  An  Act  for  fte  more 
«tay  Beoorerr  of  Small  Debti  and  Demands  in 
England,"  to  frame  raeh  lenaral  rule*  and  orden 
M  to  them  ibonld  Mem  expedient,  for  and  oonoeming 
the  practioe  and  pwwydlnn  of  the  eonrta  hoMen  un- 
der the  nid  lait-mentioned^let,  and  for  the  execation 
of  the  proceai  of  cndi  courts,  and  in  relation  to  any 
of  Uie  noriiion*  of  the  nme  Act,  ai  to  which  there 
might  bare  arisen  doabta  or  have  been  conflicting 
dedaiaaain  the  laid  coarts;  and  all  anch  mlaa  and 
order*  as  aforesaid,  aa  shoold  be  certified  to  the 
Ixnd  Chancellor  under  the  hands  of  tba  judges  so 
■ppointed  or  authorised,  or  any  three  of  them,  should 
be  anbmittod  by  the  Lord  Chancellor  to  thrae  or 
more  of  the  judgea  of-the  Superior  Courts  of  Com- 
mon Law  1^  Westminster,  of  whom  the  Chief  Jus- 
tice «f  the  Court  of  Q.  B.  or  C.  P.  or  the  Chief 
Baton  of  the  Court  of  Ex.  shonid  beone;  and  sadi 
iudges  of  the  Superior  Courts  might  approTe  or  dis- 
tUinr,  or  alter  or  amend  such  nues  sod  orden,  or 
my  of  tfaan,  and  snch  of  the  rules  a»  should  be  so 
lopcoTed  by  such  judges  ef  the  Superior  Courts 
would  forthwith,  after  the  approval  thereof,  be  laid 
before  both  Houses  of  Pariiaaaent,  if  Paiiiament  were 
then  sitting,  or,  if  Parliament  were  not  then  sitting, 
then  wMiifi  i*e  days  after  &e  next  meeting  thereof ; 
md  BO  such  rule  or  order  should  hare  efieet  until  six 
veeks  after  the  same  should  have  been  so  laid  before 
loth  Hooaa*  of  Parliament ;  and  any  rule  or  order 
»  ap|>roTed  shonid,  from  and  after  the  expiration  of 
mdi  time  as  last  aforesaid,  be  of  the  same  force  and 
ifibct  as  if  the  same  had  been  enacted  by  authority 
>f  Variianent. 

And  whereas,  by  virtue  and  in  exeroise  of  the 
lower  for  that  purpose  given  to  the  Lord  Chancellor 
>T  the  said  recited  Act  of  the  thirteenth  year  of  her 
kUieaty  as  aforesaid,  die  onderaigned  Alfred  Septimus 
[>owUiiig,  Seijeant-at-law,  Robert  Brandt,  James 
Espinasse,  Charles  Jamea  Gale,  and  William  Fur- 
i«r  (Cve  of  the  iodgea  of  the  courts  bolden  under 
he  said  Act  of  the  tenth  year  of  her  Ifajesty),  were 
m  the  2nd  day  of  FebruaiT,  1850,  appeiated  by  the 
jord  Chaaodler  to  frame  such  graeral  rules  and 
tders  aa  to  them  should  seem  expedient  for  and 
OMeming  thepeaetieaand  proceedings  of  the  courts 
tMen  noaer  the  said  last-mentioned  Act,  and  for 
Iw  execution  of  the  process  of  such  courts,  and  in 
alatioa  to  aay  of  the  provinons  of  the  said  Act,  aa 
>  which  there  mi^bt  have  arisen  doubts,  or  have 
sen  CTiiirting  deosiens  in  the  said  courts. 
In  pursuance  of  the  powers  thereby  vested 'in  as, 
re,  toe  said  Alfred  Septimus  Dowling,  Seqeant-at- 
/•w,  Hobert  Biaadt,  Jaaies  'Espinasse,  Charles 
ames  Gala,  and  Winbrn  Pumer,  have  framed  the 
>Ikiwing  rnlea  and  orders,  and  we  do  hereby  cer- 
ff  the  saae  to  the  Latd  Chancellor  accordingly. 

A.  S.  DowLuco,  S.  L. 

Bob.  BBAMirr. 

Jambs  'Espim  assb. 

C.  J.  Gaui. 

Wm.  FimXBB. 

1.  The  rules  of  practioe  and  the  forms  made  in 
uisnance  of  sec.  78  of  9  &  10  Tict.  c.  95,  shall, 
•om  and  after  the  rules  and  forms  hereinafter  set 
wth  come  into  operatlan,  cease  to  be  used  in  tiie 
M  fawt-meotioncd  courts,  and  in  BeC'thereof  the 
lOowing  shall  be  the  rules  of  pnetiee  and  forms 
lopted  and  used  in  tiie  County  Onirts  in  England. 

arrriNss  or  tbb  podbt. 

2.  On  or  before  the  let  day  of  January,  1852, 
le  judges  ahall  appoint  the  days  and  hours  ibr 
aldmg  each  of  theirjooarts<  dnriag  the  months  of 
■Buary,  Febmary,  and  March,  in  the  said  year, 
id  on  or  lieAntatbe  Crstdar  of  every  annth  after 
»  said  montlt  of  Jaaoanr,  the  jud^  shall  appoint 
>e  days  and  Ikmus  for  iMldiag  each  of  their  courts . 
uing  the  month  next  foUowiiy  the  three  pionths 
levioosly  appointed;  and  a  notice  of  such  sppoint- 
leuta  shall  forthwith  be  put  up  by  tlie  clerk  in  some 
>napicaoas  place  in  the  cAurt-honse  and  in  the 
Bee  of  the  derk;  and  whenever  any  dav  so  ap- 
Dinted  for  holding  the  court  ahall  be  aUered,  notice 
r  such  aUetatioa  and  the  time  when  it  will  lake 
bet  shall  be  put  up  in  some  eaospicaans  place 
b  the  ooort-boase  and  clerk's  oOioe;  frovided,' 
Mt  the  judge  may  froa  time  to  tine  hold  addi- 
•■aleBBitt  beMea  tlMiaa  hereinbefora  required  to 
I  appoiated. 

S.  Two  oonrta  shall  not  be  hdd  before  the  same 
idge  on  one  day. 

nrrBBPBBTATION. 

4.  In  these  roles  the  words  "  Home  Court"  shall 
i  understood  to  meaa  the  court  from  which  pro- 
as originallv  iasned;  and  the  words  "Foreign 
ourt "  shall  be  understood  to  mean  the  courtof  the 
strict  into  which  process  is  issued  from  another 
lurt :  and  the  words  "  home  district"  shall  be  nn- 
irstood  to  mean  the  district  of  the  home  court : 
id  the  words  "  foreip  district"  shall  be  under- 
ood  to  mean  the  district  of  tiie  foreign  court :  and 
ewwd  "district"  shall  be  understood  to  mean 
e  looality  over  which  a  Court  has  jurisdiction : 
4  the  words  "w  oath"  sbaU  be  understood  to 


mean  "  on  oath  etetf  voce  or  by  affidavit'  uod 
unless  tiiere  be  something  in  the  context  inconsistent 
therewith,  the  provisions  of  a.  142  of  the  9  &  10 
Vict,  c  95,  shall  apply  to  the  interpretation  of  these 
rules. 

INTANT. 

5.  9  4"  10  Viei.  e.  95,  t.  64.— Where  an  infant  ap- 
plies to  enter  a  plaint  for  any  cause  of  action  (other 
than  for  wages  or  piecework,  or  for  work  as  a  ser- 
vant) he  must  procure  the  attendance  of  a  next 
friend,  at  the  office  of  the  clerk  at  the  time  of  enter- 
ing tlie  plaint,  and  no  plaint  ahall  be  entered  until 
the  next  friend  has  nndiertaken,  in  the  form  in  the 
schedule,  to  be  responsible  for  costs ;  and  on  enter- 
ing into  such  undertaking,  he  shall  be  liable  in  the 
same  manner  and  to  the  same  extent  as  if  he  were  a 
party  in  an  ordinary  suit,  and  the  cause  shall  proeeed 
m  the  name  of  tha  infimt  by  sndt  next  fnend,  and 
such  undertaking  shall  be  filed  by  the  clerk,  and  no 
order  of  the  Court  shall  be  necessary  for  the  appoint- 
ment of  such  next  friend.  If  the  plaintiflT  faU  in,  or 
discontinne,  his  suit,  and  shall  not  pay  the  amount 
of  costs  awarded  by  the  Court  to  be  pud  by  him  to 
the  defendant,  such  proceedings  may  be  taken  for 
the  recovery  of  such  amount  firom  the  next  friend  as 
for  the  recovery  of  any  debt  or  damage  ordered  to  be 
paid  by  the  same  Court. 

CLEKKS'  DUTIES. 

6.  Ql^e.— The  clerk  of  every  court  shall  keep  an 
office  at  each  place  where  the  court  of  which  he  is 
clerk  is  held,  and  snch  office  shall  be  kept  open  every 
day  from  ten  o'clock  in  the  morning  until  four 
o'dock  in  ibe  afternoon,  except  Snndaya,  Chriitmaa- 
day.  Good  Friday,  or  any  day  qipointed  by  royal 
proclamation  for  a  public  nst  or  thanksgiving. 

7.  Boot*— 9  ic  10  Viet.  e.  95,  «.  27.— The  clerk 
of  every  court  shall  keep  tiie  books,  in  the  schedule 
mentioned  in  the  forma  theie  given,  and  every  entry 
in  snch  books  shall  have  a  number  prefixed  corre- 
sponding with  the  number  of  the  plaint  to  which  the 
entry  relates. 

8.  Depu/y— 9  Ir  10  Viel.  e.  95,  «.  26.— Whenever 
the  den,  or  his  lawfU  deputy,  is  absent  from  the 
court,  the  judge  shall  appoint  a  deputy  to  act  on  be- 
half of  the  derk,  and  an  entry  of  such  appointment, 
and  the  cause  of  such  absence  (if  known),  shall  be 
made  on  the  minutes  of  the  court. 

9.  9  Ic  10  Viet.  c.  95,  i.  26.— Whenever  a  clerk 
appoints  a  deputy,  the  reason  of  such  appointment 
shall  be  entered  on  the  minutes  of  each  court  for 
which  such  deputy  acts. 

10.  9  ^  10  Vict.  e.  95,  *.  27.— All  duties  required 
to  be  perfonned  by  the  clerk,  except  that  of  acting 
in  court  as  derk  or  signing  the  minute  book,  may  be 
performed  by  the  derk,  or  by  the  assistant  derk  or 
clerks  provided  by  him. 

11.  Suitor^  mimer—9  tc  10  Vtef.  e.  95, «.  82.— 
The  money  to  which  suitors  are  entitled  sludl  be  paid 
out  upon  demand  (in  cash  if  required)  at  any  time 
when  the  clerk's  office  is  open. 

12.  9  4  10  Viet.  e.  95,  *.  92.— Whenever  money 
is  paid  into  or  deposited  in  oourt,  whether  before  or 
after  judgment,  an  acknowledgment  jn  writing  of 
such  payment  or  deposit  ahul  be  given  by  the 
cleric 

13.  TVeofurer  may  iiu|Mr/  boolkt—9  Ic  10  Viet, 
e.  95,  (.  92.— All  the  books  of  the  conrt,  induding 
the  Iwnker'a  book  and  caah  book,  ahall  at  all  timee 
be  open  to  the  inspection  of  the  treasuier. 

14.  AectMmt$.—T\M  derk  ahall,  whenever  re- 
quired by  the  treasurer,  make  out  ao  account  of  the 
receipts  and  disbnnemeots  of  the  court,  and  of  cash 
still  in  liaad,  and  shall  produce  the  same  to  the 
treasurer,  and  ahall  pay  over  the  balance  to  the 
treasBieri  and  if  such  acoouat  be  coned,  the 
treasurer  shall  certify  that  he  has  received  such 
balance,  and  shall  sign  the  account. 

15.  Kule  14  ahall  apply  to  receipts  and  disburse- 
ments in  protection  cases,  under  the  Acts  5  &  6 
Vict  c.  116,  and  7  &  8  Vict  c  96. 

16.  May  not  rim  Itdger.—'So  derk,  deputy 
derk,  assistant  derk,  bulla;  or  other  ofllcer  of  the 
court,  shall  sign  the  ledger,  or  any  otiier  book,  or 
receive  money  on  account  of  suitor^  or  otherwise 
act  as  an  agent  for  that  purpose. 

17.  Or  bteom*  wre<y.— No  derk,  deputy  derk, 
assistant  derk,  bailifi^  or  other  officer  of  the  court, 
or  anv  practising  attorney,  or  derk  of  such  attorney, 
shall  become  surety  in  any  case  where,  by  the  prac- 
tice of  the  court,  security  is  required. 

bailitf's  DOTIBa. 

18.  Atttnee  ^.—Whenever  the  high  b^iff  shall 
not  attend  any  sitting  of  the  court,  the  cause  of  his 
absence  shall  be  entmd  on  tiie  minutes  of  the  next 
succeeding  court. 

19.  u4MM<eaMef .— The  high  baOiff  or  a  bailiff  of 
the  court  shsll  attend,  for  vxa  purpose  of  receiving 
summonses, 'Or  for  the  performance  of  othea:  duties, 
at  tlte  office  of  the  elerk  onoe  every  day. 

20.  Jtefum  q/'mmmonte*.- Eight  days  before  the 
day  of  holding  any  court,  the  lugh  bailiff  of  that 
court  ahall  denver  to  the  derk  a  return  of  all  aum- 
monaea  on  plaints  before  judgment,  isaued  to  him 
ten  daya  before  the  holding  of  anch  court,  return- 
able at  anch  court,  and  snco  retnn)  shall  state  the 


mode  of  service  of  eadi  aummons,  and  the  high.. 
bailiff  shall,  at  the  aame  time,  deliver  to  the  derk 
the  copy  of  every  aoch  aummons,  indorsed  aa  re- 
quired by  rule  52. 

21.  Book  of  ordtrt,  ^c— The  high  bailiff  shall' 
enter  in  a  book,  to  be  kept  by  him  for  that  purpose, 
the  particulars  of  all  orders  for  the  payment  or 
monev  or  costs,  or  both,  which  he  shall  have  re-  ' 
ceivea,  and  of  the  mode  in  which  he  shall  have 
served  the  same ;  and  once  in  every  calendar  month. 
St  least,  be  shall  lay  the  aame  before  the  judge  or 
the  court,  who  ahul  sign  the  aame  and  attaat  its- 
having  been  duly  laid  before  him. 

22.  Sttum  tfftxteutiotu. — Once  in  every  calendar 
month,  or  oftoner  if  the  judge  ahall  ao  order,  the 
high  bailiff  ahall  deliver  a  return  to  the  dark  of  the 
court,  pursuant  to  the  form  in  the  schedule,  of  what.- 
shall  have  been  done  since  his  last  return  under . 
every  process  of  execution  or  commitment  which  be..  - 
has  been  required  to  execute,  whether  originally  , 
issued  from  inch  court  or  from  anv  other  court;  .; 
and  at  the  court  hdd  next  after  tne  delivery  ti 
tntxy  such  return,  the  derk  ahall  la^r  the  aame  before, 
the  judge  of  the  court,  who  ahall  aign  the  aame  andT 
attest  its  having  been  duly  lud  before  him. 

23.  Payment  qftnonej/  /eried.— Every  bsiKff  levy- 
ing or  receiving  any  money  by  virtue  of  any  process'' 
iasuing  out  of  the  court  of  which  he  is  bailiff,  shall, 
within  twenty- four  hours  from  the  receipt  thereof 
pay  over  the  same  to  the  derk  of  anch  court,  and 
ahall  file  and  retain  such  process  in  his  custody. 

24.  Foreign  execution.— Whenever  a  warrant  of ' 
execution  required  to  be  executed  in  a  foreign  Urn- 
trict,  cannot  be  executed  in  due  time  accormng  to- 
the  exigency  of  these  rules  by  the  bailiff  of  the-  - 
foreign  court,  he  shall  return  snch  warrant  to  the 
derk  of  the  home  court  within  twenty-four  houra 
from  the  expiration  of  such  time,  and  shall  indorse 
on  such  warrant  the  reason  why  the  same  could  not . 
be  executed,  and  he  shall  sign  such  indorsement... 

PLAINT. 

9  4-  10  Viet.  e.  95,  t.  59.— Every  plunt  sEaO,', 
upon  application  at  the  office  of  the  derk,  be  entered  ' 
in  the  form  in  the  schedule,  and  all  particulars  re- 
quired by  auch  form  ahall  be  entered  by  the  clerk  ' 
before  issuing  the  summons :  provided,  that  if  the 
plaintiff    is    unacquainted    with    the  defendant's . 
christian  name,  the  defendant  may  be  described  by  , 
his  somame,  or  by  his  surname  and  the  initial  of  hur 
christian  name,  or  by  such  name  as  he  is  generally  .. 
known  by,  and  the  defendant  may  be  so  described  in 
the  summons ;  and  in  the  event  of  the  plaintUT  or  ■ 
defendant  not  appearing,  the  proceedings  under  sees. 
79  and  80  of  the  9  &  10  Viet.  c.  95,  may  be  taken  ar  • 
if  the  true  christian  name  and  surname  lud  been: 
stated  in  the  summons,  and  aU  subsequent  proceed*- 
inga  thereon  may  be  taken  in  conformity  witfi  sucb 
description. 

26.  HuMband  and  wife. — Claims  by  husbands,  ia 
their  own  right,  may  be  joined  with  daims  in  respect 
of  which  the  wife  must  be  joined  as  a  party. 

PABTICDLAB8. 

27.  On  entering  the  plainL  the  plaintiff  aball'3r>  ■ 
all  cases,  if  the  sum  sought  to  be  recovered  shall  ex-  - 
oeed  forty  shillings,  deliver  at  the  office  of  the  cleric  ' 
aa  many  copies  of  a  statement  of  the  particulars  of ' 
his  demand  or  cause  of  action  as  there  are  defendants, 
and  an  additional  copy  to  be  filed,  and  all  such  cofdea  ■ 
shall  be  sealed  with  the  seal  of  the  oourt ;  and  sadi 
particulars  shall  be  taken  to  be  and  be  treated  as  part 
of  the  summons. 

28.  In  aetitm*  e»  ietii  wUhin  8  4*9  Wm,  9,  e- 
II. — In  actions  for  penalties  to  secure  the  perform- 
ance of  covoiaats,  within  the  meaning  of  the  8  &  9< 
Wm.  3,  c.  II,  the  plaintiff  shall  deUvrr  pwticulais  of "  ' 
the  breaches  on  which  he  relies,  in  tiM  ssane  manner 

as  required  by  the  last  rale,  which  when  deHveral ' 
shall  be  taiun  to  ba  and  treated  as  part  of  the  sura-  •  - 
mons;  and  if  the  Conrt  ahall  be'dT  opinion  that  the-  - 
plaintiff  ia  entitled  to  recover,  judgment  shall  be  <  - 
entered  for  the  penalty,  not  exceedmg  theamoont, 
over  which  the  Court  has  juriadietion,  and  aa  entry    ' 
ahall  be  made  on  Ae   minntea,  of  the  damage*  ■ 
awarded  to  the  plaintiff,  and  execution  may  iaanemr 
the  amount  of  auch  damages;  and  in  case  of  subse- 
quent breadiea,  the  plaintiff  may  enter  a  plaint  and 
sae  oata'summona  in  thenaturaof  asetrc/aeiiifoik 
such  judgment,  and  shall  ddiver  particulars  at  sneb 
subsequent  breaches  in  the  manner  before  men- 
tioned, and  which  shall  be  taken  to  be  and  liaaltil 
as  part  of  audi  summaML, 

PLAINT  NOTB. 

29.  At  the  time  of  entering  the  plaint,  the  derE. 
of  the  court  shall  give  to  the  plaintiff  or  his  agent  • . 
note  under  the  seal  of  the  court,  according  to  the 
form  in  the  schedule ;  and  no  money  shall  be  paid, 
out  of  court  to  the  plaintiff  or  hia  agent,  unleas  on. 
production  of  such  note,  or  by  order  of  die  judge. 

OBNBBAL  PCND. 

30.  9  4*  10  Viet.  e.  95,  t.  52.— The  general  fimcT 
fee  shall  in  no  case  be  taken  more  than  once  ii> 
respect  of  the  same  demand  in  the  aame  court,  ex- 
cept in  the  case  of  a  freah  action  after  a  nonsuit,  mi 
a  proceeding  ia  the  nature  of  a  scire  facia*  shaD^ 


Digitized  by 


GooQle 


id6 


THE  LAW  TIMES. 


for  Hbe  pnrpofn  of  tUi  rale,  be  deemed  a  proceed- 
iiiK  in  respect  of  the  original  demand, 
^31.  On  applications  to  recover  possession  of  tene- 
ments, in  pursosnce  of  the  9  &  10  Yict.  c.  96,  s.  122, 
the  general  ftmd  fee  shidl  be  calculated  and  taken  on 
the  yearly  rent  or  valae  of  the  premises  sought  to  be 
rscovered. 

MILBAQB. 

32.  The  mileage  in  foreign  districts  shall  be  deter- 
nnned  according  to  the  table  of  distances  to  these 
rules  annexed,  but  must  be  calculated  on  a  distance 
less  by  two  miles  than  the  distances  there  stated, 
and  in  home  districts  the  mileage  may  be  ascertained 
by  the  clerk,  by  snch  means  as  he  shall  think  pro- 
per, and  his  determination  thereon  shall  be  final : 
provided  always,  that  the  Commiasioners  of  her 
Majesty's  Treasury  may  from  time  to  time  make 
snch  altentions  in  the  said  table  as  to  them  shall 
<eem  fit;  and  snch  alterations,  when  communicated 
to  tiie  derks  of  the  County  Courts  respectively,  shall 
have  the  same  force  and  effect,  and  shall  be  appli- 
cable in  the  same  manner,  as  the  table  of  distances 
to  these  rules  annexed. 

POSTAGE. 

33.  Postage  necessary  for  the  transmission  of  any 
process,  order,  notice,  or  other  matter  by  the  clerk 
or  high  bailitf  shall  be  paid  in  the  first  instance  by 
the  party  on  whose  behalf  the  proceeding  required  to 
be  notified  is  taken,  and  shall  be  costs  m  the  cause, 
and  an  letters  sent  by  the  parties  or  the  officers  of 
the  courts  concerning  the  business  of  the  court  shall 
be  prepaid ;  but  this  rule,  except  as  to  the  prepay- 
ment of  letters,  shall  not  apply  to  notices  of  payment 
into  court. 

PARTIES   TO   ACTIONS. 

[See  Amendment.— Rules,  Nos.  94,  9S,  9C,  97, 
98.  99,  100,  101,  102,  103.  and  105.] 

BrMMONg  TO  APPEAK  TO  A  PLAINT. 

34.  Jibrm— 9  le  10  Viet.  c.  95,  $.  59.— The  sam- 
mons  to  appear  to  a  plaint  shall  be  in  the  form  in 
the  sohedole,  and  shall  be  dated  of  the  day  on  which 
the  plaint  was  entered,  and  shall  correspond  in  sub- 
stance with  the  plaint,  and  the  date  thereof  shall  be 
the  commencement  of  the  suit. 

35.  Wien  relumable. — Such  summons  may  be 
retomable  either  at  the  next  court  after  the  entry  of 
the  plaint,  or  at  any  subsequent  court  within  three 
months. 

36.  Hov  tuued.- The  clerk  of  the  court  shall 
tssne  the  summons  to  the  bailiff  forthwith  after  the 
plaint  is  entered. 

37.  The  clerk  shall  in  cases  where,  by  these  rules, 
particulars  are  required,  annex  to  the  summons  a. 
copy  of  the  plaintiff's  particulars,  sealed  with  the 
seal  of  the  court ;  and  shall  also  make  and  deliver  to 
the  bailiff  a  true  copy  of  the  summons  for  indorse- 
ment, as  hereafter  required,  and  it  shall  be  the  duty 
of  tiie  bailiff  to  ascertain,  by  examination  and  com- 
parison with  the  summons,  the  correctness  of  the 

38.  9  ^  10  Viet.  e.  95,  $.  60.— Leave  to  issue  a 
gnmmons  out  of  the  district  shall  be  granted  if  the 
jndge  is  satisfied,  by  statement  on  oath,  that  the 
party  applying  has  a  cause  of  action,  and  not  other- 
wiee ;  but  it  shall  not  be  necessary  ti>  enter  »  plaint 
bffne  applying  for  such  leave. 

36.  Where  a  sumauins  issues  by  leave  of  the 
Court,  it  shall  be  in  the  form  in  the  schedule,  and  no 
wzittan  order  of  the  Court  for  such  leave  shall  be 
neceossry. 

40.  Concurrent  tummonaet. — Concumnt  sum- 
monses, grounded  on  the  same  plaint,  may,  bv  leave 
of  tliel  Court,  be  issued  into  different  districts  on 
piryment  of  the  additional  fees  on  such  increased 
nvnber  of  summonses ;  and  where  a  previous  suiia- 
moM  or  summonses  have  not  been  served,  socces- 
ai*e  conconent  summonses  may  issue  in  like  manner 
and  OB  the  some  terms  as  suocessiTe  summonses  may 
ba  issued :  provided  that  the  costs  of  more  than  one 
sammons  shall  not  be  allowed  against  the  other 
party,  nalen  by  order  of  the  judge. 

.41.  JSmeeeniiit  mntmontet.— Where  a  summons 
hoa  not  been  served,  succeesive  summonses  may  be 
iaoed  by  the  clerk  on  the  application  of  the  plain- 
tiff, under  the  circumstances  and  on  the  conditions 
foUowing,  unless  the  jndge  shall  otherwise  order : 
if  the  non-service  has  been  caused  by  the  defective 
doacnptbtt  given  by  the  plaintiff  of  the  defendant, 
01  of  his  place  of  business  or  residence,  or  by  any 
otiieract  or  neglect  of  the  plaintiff,  successive  sam- 
monses  shall  j  be  issued  only  on  payment  of  the 
poundage  for  a  sammons  and  the  bailiff's  fee  for 
serving  the  same;  if  the  non- service  has  not  been 
so  cansed,  and  has  not  been  caused  by  the  neglect  of 
the  bailiff,  successive  summonses  shall  be  issued 
only  on  payment  by  the  plaintiff  of  the  bailiTs  fee 
for  serving  the  same ;  if  the  non-service  has  been 
caosed  by,'  the  neglect  of  the  bailiff,  the  poundage 
for  such  summons  shall  be  paid  by  the  plaintiff,  and 
tach  successive  summons  shall  be  served  by  him 
without  fiirther  fee ;  and  the  sucoessive  sammons  or 
summonses  shall  bear  the  same  dote  and  number  as 
the  summons  first  issued,  and  shall  be  a  continuance 
of  the  first  summons :  provided  that  the  costs  of 
snch  SBCceiiive  summons  w  tammonsM  shall  not 


be  dlowed  against  the  defeadaat,  nnlnsi  tlie  judga 
shall  otherwise  order. 

SBBTICB  OP  SUmiONS  TO  APPXAJl  TO  A  PLAINT. 

42.  When— 9  !<■  10  Vict.  e.  95,  ».  59.— A  sam- 
mons to  appear  to  a  plaintmostbe  issued  and  served 
at  least  ten  clear  days  before  the  holding  of  the 
court  at  which  it  is  returnable :  provided  that  a 
sammons  may  be  issoed  at  any  time  before  tfie  hold- 
ing of  any  court  on  prodootion  by  the  plaintiff  of  an 
affidavit  shewing  that  tlia  defendant  is  about  to  re- 
move out  of  the  jorisdletion  of  the  Court,  and  ser- 
vice of  such  summons  at  any  time  before  ike  retam 
day  may  be  deemed  good  service  if  at  (he  hearing  it 
shall  be  proved  on  oath  to  tite  aattsfodion  of  the 
judge  that  such  party  was  about  to  remove  out  of  the 
jurisdiction  of  the  Coort,  but  in  every  snch  case  the 
judge  may  in  his  discretion,  and  on  such  terms  as  he 
shall  think  fit,  sdjoum  the  heariag, 

43.  On  whom. — TiuS  service  of  the  summons,  ex- 
cept in  the  cases  hereinafter  specially  provided  for, 
must  be  either  personal,  or  b^  delivering  the  same 
to  some  person,  apparently  of  sixteen  years  of  age  at 
least,  at  the  house  or  place  of  dwelling,  or  place  of 
bnsiness  of  the  defiendant ;  but  no  plora  of  bnsiBess 
shell  be  deemed  the  place  of  busmess  of  the  de- 
fendant, unless  he  shall  be  the  master  or  one  of  t^ 
masters  thereof. 

44.  Ok  board  thip. — Where  a  defendant  is  living 
or  serving  on  board  of  any  ship  or  vessel,  it  shall  be 
sufficient  service  to  deliver  the  siunmcms  to  the 
person  on  board  who  has,  st  the  time  of  such  service, 
charge  of  such  ship  or  vesseL 

45.  In  barrack: — Where  a  defendant  is  residing 
or  quartered  in  any  barracks,  and  serving  her  Ma- 
jesty as  a  soldier  or  marine,  it  shall  be  sufficient  ser- 
vice to  deliver  at  snch  barracks  the  summons  to  the 
adjutant  of  the  corps,  or  any  officer  or  sergeant  of 
the  company  to  which  such  soldier  or  marine 
belongs. 

46.  Pritoner. — Where  a  defendant  is  a  prisoner  in 
a  gaol,  it  shall  be  sufficient  service  to  deliver  the 
summons  at  such  gaol  to  the  governor,  or  any  head 
officer  in  charge  thereof. 

47.  Mine. — Where  a  defendant  is  working  in  any 
mine  or  other  works  underground,  it  shall  be  suffi- 
cient service  to  deliver  the  summons  at  such  mine  or 
works  to  the  engine-man,  banks-man,  or  other  per- 
son in  charge  of  the  mine  or  works. 

48.  Raiiway  company. — Service  of  the  summons 
may  be  effected  on  a  railway  company  or  other  cor- 
poration by  delivering  the  summons  at  any  station 
or  office  of  the  defendant,  within  the  district  of  the 
court  in  which  the  summons  is  to  be  served,  to  a 
secretonr  or  clerk  of  the  defendant. 

49.  Where  defendant  ieept  a  houte. — Where  a 
defendant  keeps  his  bouse  or  place  of  dwelling  or 
place  of  bu^ess  closed,  in  order  to  prevent  a  bailiff 
irom  serving  the  summons,  and  such  summons  shall 
have  been  affixed  on  the  door  of  such  house  or  place 
of  dwelling  or  place  of  business,  such  affixing  shall 
be  good  service. 

50.  Or  retiaii  bailiff. — Where  a  bailiff  is  pre- 
vented by  the  violence  or  threats  of  the  defendant, 
or  of  any  other  person  or  person  in  concert  with 
him,  from  personally  serving  such  summons,  and 
the  bailiff  leaves  the  same  as  near  to  the  defendant 
as  practicable,  such  leaving  shall  be  good  service. 

51.  Where  tervice  not  persona/.  —  Where  the 
summons  has  not  been  served  personally,  and  the 
defendant  does  not  appear,  in  person  or  by  his 
attorney  or  agent,  at  the  return  day,  it  must  be 
proved  on  oath  to  the  satisfaction  of  the  judge,  that 
the  service  of  such  summons  has  come  to  the  know- 
ledge of  the  defendant  before  the  return  day,  except 
in  the  cases  specially  mentioned  in  the  rules  48,  49, 
and  50. 

52.  Indorsement  of  service.— If  the  service  of  the 
summons  has  been  personal,  the  bailiff  who  served 
the  same  shall  indorse  on  the  copy  of  the  summons 
hereinbefore  directed  to  be  delivered  to  him  by  the 
clerk,  the  fact  of  such  service ;  and  if  the  service  has 
not  been  personal,  he  shall  indorse  on  the  copy  of 
the  summons  the  statement  which  lias  been  made  by 
the  person  to  whom  the  summons  was  delivered,  or  i 
other  circumstances  from  which  it  may  be  inferred 
that  the  service  of  the  summons  has  come  to  the 
knowledge  of  the  defendant,  and  if  the  summons  has 
not  been  served,  the  reason  of  such  non-service  shall 
be  indorsed  on  such  copy;  and  the  bailiff  shall 
deliver  such  copy  so  indorsed  to  the  clerk,  at  the  time 
of  making  the  return  required  by  rule  20 ;  and  such 
copy  shall  be  produced  at  the  time  of  the  trial  by  the 
clerk,  and  shall  be  filed  by  the  clerk. 

53.  Whenever  a  summons  has  been  served  in  one 
of  the  modes  hereinbefore  mentioned,  but  it  spears 
that  it  has  come  to  the  knowledge  of  the  defendant 
less  than  ten  days  clear  before  the  day  of  heariag, 
the  cause  may,  at  the  discretion  of  the  jndge,  pro- 
ceed or  be  adjonnied,  whether  the  defendant  appears 
or  not. 

54.  In  foreign  diitriel—9  Sc  10  Vict.  c.  95, ».  61. 
— ^The  summons,  where  required  to  be  served  in  a 
foreign  district,  shall  be  transmitted  by  the  clerk 
to  the  bailiff  ef  the  foreign  court,  and  snch  bailiff  is 
aiUhorised  and  reqnired  to  tarn  the  ame. 


65.  9  ic  W  Firt.  e,  96,  ..  W.-Tl,  ««« 
where  nqmred  to  be  served  in  •  <^  ""W 
shall  belS;^  by  aeJSSf  J^ttefti 
by  special  order  of  Oa  judge  of  tie  Iwt?*" 
the  WUff  of  the  homeS^kjT?^ 
serve  it :  providad  tiiat  in  the  latter  oat  bTU 
costs  between  party  and  poity,  tht  CMh  ^2 
service  shall  not  be  oUowed  to'  u  auntlS 
than  if  the  same  had  beeneffedadbt*rbSi5 
the  foreign  eoort  uniass  the  judn  ghd  nHTLi- 
order.  ^"^ 

56.  Where  the  sommooa  is  rniairtd  to  be  Md 
in  a  foreip  district  by  the  bailiff  of  tkst  dibuT 
shall  forthwith,  after  serving  the  a»ma)iii°S2 

the  copy  thereof,  with  an  affidirit of  eadi  anth 
tha  clerk  of  the  home  court,  which  lOMt  id 
state  tte  same  particnlars  OS  are  leqrinil  h  ,J7 
to  be  indorsed  on  a  summonswhidi  liubiaM|! 
and  if  such  affidavit  be  defective,  it  ehillleaadJ 
by  snch  baili^  at  his  own  expeaie,  ia  aSSr 
with  the  direction  of  the  horns  comtj  ad^S 
bailiff  foil  so  to  do,  the  jndge  of  the  hooeeeilaer 
direct  the  treaaorer  of  tiie  loreiga  eoonttiiuS 
from  the  bailiff  his  fees  m  respect  of  ndiamK 
and  in  snch  caae  the  tieasorer  shall  not  mtfcia» 
without  the  authority  in  writing  of  tke  ji^if  b 
home  court  for  that  purpose. 

57.  Where  the  sammons  isre«piirdkteei(l 
in  a  foreign  district,  but  cannot  be  «md  a  im 
time,  according  to  the  exigency  of  te  nia;  h 
the  bailiff  of  that  district,  he  thsU  Mn*  Ib» 
mit  the  sammons  to  the  dark  of  die  boot  teat 
with  the  reason  indorsed  Hienoo  ih  Ibt  m 
could  not  be  served. 

58.  Fees— 9  Sc  10  Viet,  c.95,  «.e2.-Wb»4e 
summons  is  required  to  be  aertediiileanii. 
trict,  the  clerk  of  Ike  home  eaat  ebeHieiraa 
demand  and  receive  from  the  pUntif  tkhkke 
paid  to  the  person  before  whon  tbe  liWt  il 
sworn,  as  well  as  the  fee  to  the  btilif  tr  rnaif 
such  affidavit,  and  in  case  &i  aaaat  ii  ml 
served,  such  fees  shall  be  returned  to  da  lUfli 
demanded  ;  and  if  not  so  deaiudeil  fitkii  as 
calendar  monUi,  shall  be  paid  over  to  tbi  Inner, 
and  shall  become  part  of  the  geoenlMgflbt 
home  coort. 

59.  Where  an  affidavit  of  serriee  a  san  beta 
a  jadge  of  a  Coan^  Court,  the  fee  on  wi  liM 
shall  be  taken  by  the  clerk,  and  lanmtedfcrtelke 
treasurer  at  his  audit,  and  ditU  be  igfM  a  lb 
jndgee'  fees  are  applicable. 

60.  Rules  to  apply  to  all  jerwef.-JV  iM 
roles  as  to  the  mode,  but  nOtis^sAtin.'f*^ 
vice  of  sommoDses  to  appear  to  i  plnl,  jM  fl^ 
to  the  mode  of  service  of  all  noHw  ui  fueat 
whatsoever,  except  where  othenriaiSBaMbr**' 
tnte  or  by  these  rulee.  j^ 

61.  Holidoj/t. — No  sommoas,  ate,  ■  *■ 
process,  or  notice,  shall  be  semi  »  ™i^ 
Christmas-day.  or  Good  Friday,  or>»Jil«!fJ™f 
hj  royal  procltraiBtion  forapnblic  a*  oi  A""- 
giving;  but  such  days  shall  beclJ^lIlMJi^lWMe• 
putatlan  of  the  time  required  bj  these  nki. 

PAYHBNT  INTO  COVRT  WHETBSS  TOlW 
APTBB  JUDGHENT. 

62.  9  fr  10  Viet.  e.  95. ».  at-Wiot  tkeiW- 
ant  is  desirous  of'  paying  muie;  iats  °'^'V|'2 
be  so  paid  five  elnu-  days  be&V  <^  '*"  ^J: 
the  summons,  widi  costs  praportiHi*  *  •' 
amount  paid  in,  together  with  the  fee  f"  Wj? 
and  for  notice  of  payment  to  the  P*i™'JT~ 
drak  shall  vrithin  twenty-four  boon  ftM  ""^ 
of  snch  payment  send  to  fte  plaintiff  w*«  ■"" 
by  prepaid  post  letter:  provided  ^*S" 
before  the  hearing  of  the  canse  the  «***'? 
pay  money  into  eoort,  with  such  oi*»»''",JS 
and  the  clerk  shall  give  notice  «!»«•' '•*!J'^ 
as  aforesaid;  but  where  money  is*  I'j'JSJ 
than  five  clear  days  before  the  n4»s  "f  *^ 
summons,  it  rimli  be  lawfol  for  the  C^l^jS 
the  defendant  to  pay  such  costs m ''"'■'^^ 
have  incurred  in  preparing  for  trial,  l^'fj^ 
tioeef  snch  payment  vras  received  bji»"" 
tending  the  court. 


non  oi  ois  ctaim,  soon  money  »  "T\j«J» 
paid  into  court  by  the  defendant,  sod  *"  ^^ 
the  defendant  by  prepaid  post  tetter,  wW"'  . 
defendant's  place  of  dvrelling  or  place  »  J*^ 
written  notice,  stating  such  ""I**^^'!^! 
days,  or  within  such  reasonable  tiiM''  ■'t^  |^ 
payment  by  the  defendant  has  9^""^^^^ 
return  day  of  the  summons,  the  sctjoa  """(^ 
and  the  plaintiff  shaU  not  be  liable  to  "S^S 
costo,  but  in  default  of  such  notice  faai  WP^ 
the  cause  may  proceed.  ^.  ij^ 

64.  The  fee  on  paying  money  into  "TLfa  ei 
paid  by  the  party  paying  the  ssine;  ^^^  ^ 
paying  money  oat  of  comt  shall  "•  P" 
party  receiving  the  s 


iicsPBCTioir  OP  siomtern.      ^ 
65.  Where  in  any  action  the  <•*"*£,  j^f 
OBS  of  inspeotinc  any  deed,  bond,  """T-jtM 
ment  ander  seal,  or  ny  wriMBKOW"- " 
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bftrament,  in  which  he  has  an  interest,  and  which 
dun  be  in  the  poaaessioD,  power,  or  control  of  the 
plaintiff,  the  defendant  may,  within  five  days  firom 
the  service  of  the  summons  to  appear,  give  notice 
by  prepaid  post  letter  or  otherwise,  that  he  desires  to 
inspect  snch  instrument  at  any  place  to  be  appointed 
by  the  phintiff,  and  the  plaintiff  shall  appoint  a 
place  accordingly ;  and  if  the  plaintiff  shall  neglect 
or  refuse  to  appoint  sudi  place,  or  to  allow  the  de- 
fendant or  his  attorney  to  inspect  it  within  three 
days  after  receiving  such  notice,  the  judge  may,  in 
bis  discretion,  on  the  day  of  hearing,  aajonm  the 
cause  for  the  purpose  of  such  inspection,  and  make 
such  Older  as  to  costs  as  he  shall  think  fit. 

WITHDRAWAL  BT  PLAINTIFF. 

66.  If  the  plaintiff  be  deeiroos  of  not  proceeding 
in  the  caose,  he  may  give  notice  thereof  to  the 
detk  and  to  the  defendant,  by  prepaid  post  letter, 
and  after  the  receipt  of  such  notice  the  defendtmt 
shall  not  be  entitled  to  any  further  costs  than  those 
incurred  up  to  the  receipt  of  socb  notice,  unless  the 
judge  shall  otherwise  order. 

DBPBNCB8. 

67.  9  fr  10  Viet.  e.  96,  u.  76, 81.— Where  Hu,  de- 
fendant intends  to  rdy  en  a  set-off,  infaaey,  cover- 
ture. Statute  of  limitations,  or  discharge  under  a 
bankrupt  or  insolvent  Act,  his  notice  sluU  contain 
the  particulars  hereinaiter  mentioned :  provided  that 
in  case  of  non-compliance  with  this  rnle,  or  those 
rules  applying  to  such  six  grounds  of  defence,  and 
the  plaintiff  will  not  consent  at  the  hearing  to  per- 
mit the  defendant  to  avail  himself  of  such  defence, 
the  judge  may,  on  such  terms  as  he  shall  think  fit, 
adjourn  the  hearing  of  the  caose  to  enable  the  de- 
fendant to  give  such  notice. 

68.  S»t.ojr—9  if  10  FSef.  e.  95,  ».  76.— Where  a 
defendant  intends  to  set  off  any  debt  or  demand 
alleged  to  be  due  to  him  b^  the  plaintiff,  he  mnst 
give  notice  thereof  in  writiar  to  the  derk  of  the 
conn,  and  deUver  to  snch  deii  a  particular  of  such 
set  off,  at  least  five  dear  days  before  the  return  day 
of  the  summons. 

69.  /n/mey— 9  *  10  Viet.  c.  95,  i.  76.-Where 
a  defendant  intends  to  rely  on  Ate  defence  of  inihncy, 
be  mnst  give  notice  thereof  in  writing  to  the  derk  of 
the  court,  at  least  five  dear  days  before  the  return 
day  of  the  summons,  setting  fordi  m  snob  notice  the 
sappoaed  place  and  date  of  his  birth. 

70.  Oow<«r«— 9  *  10  Vic/,  e.  95,  «.  76.— When 
a  defendant  intends  to  rely  on  the  defence  of  cover- 
ture, she  shell  give  notioe  thereof  in  writing  to  the 
derk,  at  least  five  dear  days  before  the  return  day 
of  tit»  sammons,  siting  fnrth  in  snch  notice  the 
|>lace  and  date  of  marriage,  together  with  the  chris- 
tiaa  name  and  surname  of  her  bnsband. 

71.  SUtuU  W  lMmtatiimt-9  if  10  Viet.  e.  95, 
«.  76. — Where  a  defendant  intends  to  rsly  on  the 
defence  of  any  Statute  of  Limitations,  he  shall  give 
notioe  thereof  in  writing  to  the  clerk  of  the  conrt, 
at  least  five  clear  days  before  the  return  day  of  die 

SQOUDOIIS. 

72.  Ditoharge  under  Bankrupt  or  tuohtni 
d«tt—9  (flO  Viet.  e.  95,  *.  76.— Where  a  defendant 
intends  to  rely  on  die  defence  of  a  discharge  under 
•nf  statote  rdatinrto  bankrapto,  ar  any  Act  for  the 
relief  of  insolvcat  debtors,  bs  shall  give  notice  in 
wriHag  to  the  dark  of  the  court,  at  least  fiire  clear 
lays  before  the  rttnm  da^  of  the  saasaona,  setting 
ToFth  in  ancfa  notice  the  date  of  his  mtifmatri.  das- 
:baa^,  or  final  order,  and  the  Goaurt  by  whieh  sash 
TetUhcmix,  discharge,  or  final  order  was  granted  or 
ooade. 

73>.  Copw*  (i/'JVbtfee.— la  all  eaaes,  unisasathet- 
ivise  ozpresaly  ordered,  when  any  notice  or  statement 
a  reqnnwd  to  be  given  by  any  pMtv^siidi  party  thali. 
St  leaat  five  clear  days  beCne  the  day  of  heving,  ds> 
livor  to  the  derk  as  many  aopies  liieteof  as  there  are 
[ipposite  parties,  and  an  additional  copy  to  be  filed, 
ind  all  the  said  oopies  shall  be  signed  by  the  party 
{iTinc  such  notiee,  his  attorney  or  agent ;  and  tin 
dark  ahail,  witfiin  twenty4bar  boors  from  itbetiaae 
>f  receiving  the  same,  transmit,  by  prepaid  poet 
MtBF,  CDS  copy  ef  snch  notice  to  eaeh  of  the  said 
parties. 

74.  jTmdtr.— Where  the  defeaee  is  a  tender, 
looh  defence  shall  not  be  available  unless,  beforB>  or 
it  the  hearing  of  the  cause,  the  defendant  p«ya  into 
3oart  (which  may  be  withsnl  ossts)  the  anxNmt 
iIleK^  ^  1>**B  been  tendered. 

anoKxcB. 

75.  Sumnumt  to  witnen. — ^Witnesses  may  be 
mmmoDed  without  leave  of  the  Court,  eiUier  in  the 
lotne  or  foreign  district,  and  the  clok  shall  forth- 
vith  on  issning  the  summons  deliver  it  to  the 
MiKfr. 

76.  Strviee  of.—\t  shall  be  snflident  if  a  sum- 
nons  to  a  witness  be  served  a  reasonable  tiine  before 
he  actnal  hearing. 

77.  Notice  to  admit— ^  if  10  Vict.  c.  95,  ».  85.— 
^here  either  party  proposes  to  give  a  judgment  of  a 
iaperior  Court  or  anjr  other  document,  whether 
irteted  or  written  in  evidence,  he  may,  by  a  demand 
n  writing  made  a  reasonable  time  before  the  hiring, 
eqnire  the  other  party  to  admit  (saving  all  just  ex- 
sptfoos  to  the  admissibiUty  of  sndi  aaconwnt  in 


evidence)  the  document  to  be  read  in  evidence  with- 
out proof;  and  if  snch  demand  be  not  made,  no 
costs  of  proving  snch  document  shall  be  allowed, 
unless  the  judge  shall  otlterwise  order.  If  such  de- 
mand be  not  complied  with,  and  the  judge  think  it 
reasonable  that  the  admission  shoidd  have  been 
made,  the  party  refesing  shall  bear  the  expense  of 
proving  snch  document,  whatever  may  be  the  event 
of  the  cause. 

78.  Wife  qfpariy-9  fr  10  Viet.  e.  95,  *.  83.— 
Either  party  may  call  the  other  or  the  wife  of  the 
other  party  as  a  witness,  4nd  appearance  may  be 
enforced  by  summons  as  in  file  case  of  any  other 
witness. 

JURY. 

79.  Demand  of— 9  ic  10  Vict.  e.  95, ».  70.— Every 
notice  of  a  demand  of  a  jury  mnst  be  made  in  vrrit- 
ing  to  the  clerk  of  the  conrt  two  dear  days  before 
the  day  of  hearing,  and  the  summonses  to  the  in- 
tended jurors  shall  be  ddivered  to  the  bailiff  fisrth- 
with. 

80.  Ai^oummmt-9  if  10  Viet.  e.  95,  *.  70.— 
Where  notice  of  a  demand  of  a  jury  has  not  been 
given  in  due  time,  or  if  at  the  hearing  both  parties 
deeire  to  try  by  a  jury,  the  judge  may,  on  such  terms 
as  he  shall  think  fit,  adjonm  the  cause  in  order  that 
the  necessary  steps  for  such  trial  may  be  tdcen,  and 
the  trial  shall  take  place  accordingly. 

81.  Inttrnleader  and  repteim. — Cases  of  inter- 
pleader, and  of  replevin,  may  at  the  instance  of  either 
party  be  tried  by  a  jury,  and  in  the  same  manner  as 
ordinary  actions. 

82.  No  poundage  fee. — The  ponndage  fee  upon 
sammooses  shall  not  be  payable  upon  any  summons 
to  a  jury  or  juryman,  but  the  bailiff's  fees  for  service 
on  each  juryman  shall  be  payable  as  upon  the  service 
of  a  summons  to  appear  to  a  plaint. 

83.  Number  tummoned. — In  all  cases  to  be  tried 
by  a  jury  the  number  of  jurymen  summoned  shall  be 
ten,  unlesB  the  judge  shall  otherwise  order. 

ADJOCBNHENT  OF  CAUSE. 

84.  By  content. — Where  a  summons  has  been 
served  the  parties  may  by  consent,  at  any  time  before 
the  cause  is  called  on,  on  payment  to  the  derk  of 
the  fee  on  an  adjournment,  postpone  the  hearing  to 
snch  snbseqnent  court  as  the  judge  shall  direct ;  bnt, 
where  a  cause  is  called  on,  the  hearing  feA  shall  be 
forthwith  payable,  and  if  the  plaintiff  on  being  re- 
quired thereto  do  not  pay  snch  fees,  he  shall  be 
deemed  not  to  have  appeared ;  and  if  the  cause  be 
ae^onrned,  after  being  called  on,  and  the  hearing 
fpes  paid,  the  fee  on  an  adjonmment  shall  then  be 
paid  by  the  party  requiring  the  adjournment;  and  at 
the  adjourned  hearing  or  bearings  of  snch  cause,  no 
further  hearing  fee  shall  be  payable,  bnt  the  caose 
may  from  time  to  time  be  adjourned  on  payment  of 
the  fees  on  an  adjournment. 

85.  No  order  fOT^-9  ifW  Viet.  e.  95,  *.  81.— 
Where  a  canse  is  adjourned,  no  order  of  adjourn- 
ment shall  be  served  on  either  party  unless  by  direc- 
tion of  the  judge. 

88.  To  comply  teilh  practice— 9  if  16  Viet.  e.  96, 
#.  81. — When  anything  required  by  the  practiee  of 
the  Court  to  be  done  by  dther  party,  before  or 
during  the  hearing,  has  not  been  done,  the  judge 
may,  rn  bis  discretion,  and  on  snch  terms  as  he  shall 
think  fit,  adjonm  the  hearing  to  enable  the  party  to 
comply  with  the  practice.  ^ 

BEARINO. 

87.  Hearing  fee— 9  if  10  Vict.  c.  95,  ».  79 ;  13 
if  14  Vict.  e.  61,  t.  10. — Where  a  cause  is  struck  out 
in  consequence  of  the  non-appearance  of  both  parties, 
no  hearing  fee  shall  be  payable. 

88.  Non-appearance  qf  plaintiff. — If  at  the  return 
day  of  a  summons,  or  at  any  continuation  or  adjourn- 
ment of  the  Court  at  which  it  is  returnable,  the 
plaintiff  does  not  appear,  the  judge  may,  in  his  dis- 
cretion, sward  to  the  defendant  costs  in  the  same 
manner,  and  to  the  same  amount,  as  to  counsel,  at- 
torney, witnesses,  and  other  matters,  as  if  the  cause 
bad  been  tried,  but  no  hearing  fee  shidl  be  charged. 

89.  Roll  of  attorney!. — No  attorney  sbal)  be 
allowed  to  appear  for  any  person  in  a  County  Court 
until  he  has  signed  a  roU  or  book  to  be  kept  by  the 
clerk  for  that  purpose,  but  no  fee  shall  be  payable 
for  that  purpose. 

90.  ^0  notice  of  employment  of  counsel  or 
attorney.— It  shall  not  be  necessary  for  either  party 
previous  to  the  hearing  to  give  notice  to  the  other, 
or  to  the  Conrt,  of  his  intention  to  employ  a  barrister 
or  attorney  to  act  as  his  advocate  at  toe  hearing, 
and  the  allowance  of  costs  fpr  such  barrister  or 
attorney  shall  not  be  affected  by  such  want  of  notice. 

91.  Intohency  and  protection. — The  provisions 
of  the  statute  9  &  10  Virt.  c.  95,  s.  91,  as  to  the  per- 
sons who  shall  be  allowed  to  appear  for  any  party  in 
any  proceeding  in  the  County  Courts,  shall  apply  to 
aUproceediogs  in  insolvencv  and  for  protection. 

92.  Ir^ant  drfendant. — Where  an  infant  defendant 
appears  at  the  hearing,  and  names  a  person  vrilling 
to  act  as  guardian,  and  who  then  assents  so  to  act, 
snch  person  shall  be  appointed  guardian  accordinglv ; 
but  if  the  defendant  do  not  name  a  guardian,  nie 
judge  may  appoint  anyperson  in  coortwilliiig  to  be-  i 
ooaie  gavdiaDf  or  in  dafealt  of  mdt  pcnoii«  tile' 


judge  ahail  appoint  tiie  derk  of  the  oomt  to  ba 
^uardiao,  and  the  oanse  diall  prooeed  tbeieapan  M- 
if  another  person  had  bam  appointed  guardian,  and. 
the  name  of  the  guardian  appointed  shall  be  entaadl 
in  the  form  in  the  sehedulie,  and  no  responaifaiKtf' 
shall  attach  to  the  person  so  appointed  guardian. 

93.  Joint  eontraetort. — Where  a  plaintiff  avaia 
himself  of  the  provisions  of  sec  68  of  9  &  10  Viet* 
c.  95,  and  proceeds  against  only  one  or  mom 
of  several  peiaons  jointly  anawarable,  the  de- 
fendant or  defendants  sued  may  avail  iumsdf  se 
themselves  of  any  set-off  or  other  defenoe  to  whiA 
he  ortbey  would  be  entitled  if  all  the  persona  liaUa 
were  made  defendant!. 

AMZNDIUNT. 

94.  Where  a  parson,  other  than  the  defendant, 
appears  at  the  hearing,  and  admits  that  he  is  tba 
person  whom  the  plaintiff  intended  to  cliarge,  hia 
name  may  be  substituted  for  that  of  the  defendaoU 
if  the  plaintiff  consents,  and  thereupon  the  caoaa 
shall  proceed  as  if  such  person  had  been  originallr 
named  in  the  sammons,  and,  if  necessary,  the 
hearing  may  be  adjourned  on  such  terms  as  the  judoa 
shall  think  fit,  and  the  costs  of  the  person  originally 
named  as  defendant  shall  be  in  the  discretion  of  tha 
judge. 

96.  Bepretentative  character. — Where  a  party 
sues  or  is  sued  in  a  representative  character,  but  at 
the  hearing  it  appears  that  he  ought  to  have  sued  at 
been  aoed  in  hu  own  right,  the  judge  may,  at  tiie 
instance  of  either  party,  and  on  such  terms  as  ha 
shall  think  fit,  amend  the  proceedings  accordingly, 
and  the  case  shall  then  proceed  in  all  respects,  as  to 
set-off  and  other  matters,  as  if  the  proper  de- 
scription of  the  party  had  been  given  in  the  sum- 
mons. 

96.  Where  a  party  sues  or  is  sued  in  hia  own 
rii^t,  sod  it  appears  at  the  hearing  that  he  should 
have  sued  or  been  sued  in  a  representative  cha- 
racter, the  judge  may,  at  the  instance  of  either 
party,  and  on  such  terms  as  he  shall  think  fit,  amend 
the  proceedings  accordingly,  and  the  case  shall  then 
proceed  in  all  respects,  as  to  set-off  and  other 
matters,  as  if  the  proper  description  of  the  partf 
had  been  given  in  the  summons. 

97.  Error  in  name  or  deteripiion  of  plaint^. — 
9  4- 10  Vict.  c.  95,  t.  59.— -Where  the  name  or  de- 
scription of  a  plaintiff  in  the  summons  is  insuffi- 
cient or  incorrect,  it  may  at  the  hearing  be  amended, 
at  the  instance  of  either  party,  by  order  of  the 
judge,  on  such  terms  as  he  shall  ttuok  fit,  and  the 
cause  may  then  proceed,  as  to  set-off  and  other 
matters,  as  if  the  name  or  description  had  beoi 
originally  such  as  it  appears  after  the  amendment 
has  been  made. 

98.  Of  defendant-^  if  10  Vict.  c.  95,  r.  59.— 
Where  the  name  or  description  of  a  defendant  in  the 
summons  is  insufficient  or  incorrect,  and  the  d» 
fendant  appears  and  objects  to  the  description,  it 
may  be  amended,  at  the  instance  of  either  party,  bv 
order  of  the  judge,  on  such  terms  as  he  shall  think 
fit,  and  the  cause  may  proceed,  as  to  set-off  and 
other  matters,  as  if  the  name  or  description  had 
been  originally  such  as  it  appears  after  the  amend- 
ment has  been  made ;  but  if  no  snch  objection  ia 
taken,  the  cause  may  proceed,  and  in  the  judgment* 
and  all  subsequent  proceedings  founded  therera, 
the   defendant   shall   be   described   in   the 


manner. 

99.  Htaband  and  wife. — In  actions  by  or  against  a 
husband,  if  the  wife  is  improperly  joined  or  omitted 
as  a  party,  the  summons  may  at  the  heariiu;  be 
amended  at  the  instance  of  either  party,  by  order  of 
the  judge,  on  snch  terms  as  he  shall  think  fit,  and 
the  cause  may  proceed,  as  to  set-off  and  other  mat- 
ters, as  if  the'  proper  person  bad  been  made  party  to 
the  suit. 

100.  Tbo  many  pfeinA^.— Where  it  appears  at 
the  hearing,  that  a  greater  nranber  of  persons  have 
been  made  plaintifls  than  by  law  required,  the  name 
of  the  person  improperly  jomed  may,  at  theinstanes 
of  either  party,  be  struck  out  by  order  of  the  judge, 
on  such  terms  as  he  shall  think  fit,  and  the  cause 
may  proceed,  as  to  set-off  and  other  matters,  as  if  the 
proper  party  or  parties  only  had  been  made 
plaintiffs. 

101.  Tteo  few  plaintiff: — Whereit  appears  at  the 
hearing,  that  a  feet  nnmber  of  persons  have  been 
made  plaintiffs  than  by  law  required,  the  name  of 
the  omitted  person  may,  at  the  instance  of  either 
party,  be  added  by  order  of  the  judge,  on  such 
terms  as  be  shall  think  fit,  and  the  canse  shidl  pro- 
ceed as  to  set-off  and  other  matters,  and  judgment 
shall  be  pronounced,  as  if  the  proper  persons  had 
been  originally  made  patties ;  and,  unless  the  person 
whose  name  is  so  added  shall  assent  thereto,  either 
at  the  bearing  or  some  adjournment  thereof,  per- 
sonally or  by  writing  signed  by  him,  or  his  attorn^, 
proceedings  on  the  judgment  shall  be  stayed  unm 
the  court  next  after  ilve  clear  days  tnm  the  day  of 
hearing,  and  if  the  person  whose  name  is  added  uiaU 
at  the  hearing,  or  an  adjournment  thereof,  coasant 
to  become  a  piaintiff  (such  consent  being  in  writing 
signed  by  Urn  or  his  attorney),  execution  shall  iatae 
aathejadgeshaUtbiaJi  fit}  tat  if  saah  pasty  riwll^ 
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not  eonsent  to  become  a  pluntiff  in  manner  afore- 
mU,  either  at  the  hearing  or  at  an  adjournment 
flieiwof,  judgment  of  noninit  may  be  entered. 

102.  no  mmt  drfendantt.—yfhen  it  appwrs  at 
tlie  hearioKi  that  more  penons  have  been  made  de- 
findanti  than  by  law  required,  the  name  of  the 
party  improperly  joined  may,  at  the  instance  of 
ddier  party,  be  struck  out  by  order  of  judge,  on 
inch  terms  as  he  shall  think  fit,  and  the  cause  shall 
proceed,  at  to  aet-off  and  other  matters,  as  if  the 
p«r^  or  parties  liable  had  been  sued,  and  judgment 
(ball  be  given  for  the  party  improperly  joined. 

103.  WAere  all  drfendmt*  not  tenwd.— Where 
•ereral  penons  are  made  defendants,  and  all  of  them 
bsTe  not  been  served,  the  name  or  names  of  the  de- 
Cniidaiit  or  defendants  who  have  not  been  served, 
may,  at  the  instance  of  either  party,  be  strock  out 
by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit,  and  the  cause  shall  then  proceed  in  all 
lenects,  as  to  set-off  and  other  matters,  as  if  all  the 
defendants  had  been  served. 

104.  Variance  btlwem  proc*tdmg$  and  evidmet. 
—Where  at  the  hearing  a  variance  appears  between 
the  evidence  and  the  matters  stated  in  any  of  the 
]Brooeeding9  in  the  County  Court,  such  proceedings 
may,  at  the  discretion  of  the  judge,  and  on  such 
terms  as  he  shall  think  fit,  bo  amended,  and  such 
amendment,  as  well  as  amendments  as  to  parties, 
when  ordered,  shall  be  made  in  open  coiui,  and 
during  the  sitting  of  the  Court. 

105.  In  all  cases  of  amendment,  a  corresponding 
amendment  shall  be  made  in  the  presence  of  the 
judge,  in  the  proceedings  of  the  Conrt,  antecedent  to 
ttfw  amendment,  and  the  subsequent  proceedings 
•ball  be  in  conformity  therewith. 

COSTS. 

106.  TaxalUm  q/"— 9  i(  10  Viet.  e.  95,  ».  88.— All 
coats  between  party  and  party  shall  be  taxed  by  the 
deric  of  the  court,  but  his  taxation  may  be  reviewed 
by  tiie  jodge,  upon  the  application  of  either  party ; 
md  it  thaU  not  be  necessary  that  the  costs  shall  be 
taxed  in  court,  or  dnring  the  sitting  of  the  Conrt  at 
irtiich  judgment  is  given,  (a) 

107.  Witiiff-^  Sc  10  Viet.  e.  95,  s.  88.— The 
jndge  shall  in  each  case  direct  what  number  of  wit- 
nesses are  to  be  allowed  on  taxation  of  costs,  and 
their  aUowance  for  attendance  shall  be  according  to 
tbs  Sdde  in  the  schedule,  unless  otherwise  ordered, 
but  ihall  in  no  case  exceed  the  allowances  therein 
mentioned. 

108.  9  *  10  Viel.  e.  95,  u.  83,  85.— The  costs  of 
witnesses,  whether  they  have  been  examined  or  not, 
may,  in  the  discretion  of  the  judge,  be  allowed, 
diooch  they  have  not  been  summoned. 

109.  ifoney  paid  into  court. — Money  paid  into 
ooort  on  a  judgraeat  Shall  be  approprlatea,  first  in 
l^sfcction  of  the  costs,  and  afterwards  in  satisfic- 
tioD  of  the  original  demand. 

110.  Qftoarranlt.—The  calculation  of  fees  p«y- 
able  fbr  the  issuing  and  execution  of  warrants,  shall 
be  governed  by  the  direction  given  in  the  table  of 
fees,  that  where  the  snm  demanded  is  above  twenty 
ponods,  the  poundage  shall  be  taken  on  twenty 
pmrnda  only.  Provided  that  this  rule  shall  not  apply 
to  eases  in  which  jurisdiction  it  given  by  content, 
under  tec  17  of  13  &  14  Vict.  c.  61. 

111.  9  ^  10  Viet.  c.  95,  «.  94.— Costs  of  unex- 
•eoted  or  unprodnctive  warrants  sgaiiist  the  goods 
sbll  not  be  allowed  against  the  defendant,  unless 
tbe  judge  shall  otherwise  direct. 

112.  Costs  of  warrants  of  commitment  on  which 
the  defendant  hat  not  been  taken,  shall  not  be  al- 
lowed againit  the  defendant,  unlets  the  judge  shall 
otherwise  direct. 

113.  Costs  of  executed  warrants,  whether  of  com- 
mitment or  againtt  the  goods,  shall  be  allowed,  un- 
iMi  the  jodge  shall  otherwise  direct 

ORDBaS. 

114.  Srrviee  q/*.— Orders  for  payment  of  money 
m  costs,  or  both,  and  orders  of  adjournment,  when 
directed  by  rule  86,  to  be  served,  shall  in  all  cases  be 


(a)  The  following  table  ■hews  what  fees  may  be  taken 
by  oowuel  and  attorneys : — 

In  Covnanl,  Dtbt,  Dttiiuu,  or  Amtmptit. 

Attorney. 

Barrister. 

OaderU 

e  s.   d. 
oii"  0 

1  10    0 
SCO 

«  s.   d. 

Above  U.  sad  not  eioeeding  iOI.. .. . 
lOJ TTTsw 

361 60J..... 

18    6 
14    6 
14   6 

/■  Trapau,  Cat,  or  Tnttr, 

Attorney- 

Banister. 

Vad«r6< 

e  s.  d. 

0  16    0 
10    0 

£  s.    d. 

Above  U.  and  not  excMdiiig  201 

JW 6« 

13    6 
2    4    6 

served  by  the  bailiff  of  the  home  court,  or  be  sent  by 
him  in  a  prepaid  post  letter  to  the  party  ordered  to 
pay  the  same.  Provided  that  in  no  cate  shall  any 
mileage  be  allowed,  but  the  baiUff  sbaU  be  entitled 
to  be  paid  only  at  npon  a  service  within  two  miles,  of 
the  court-house,  and  if  the  bailiff  elect  to  terve  by 
post,  he  shall,  at  his  own  expense,  prepay  the  letter. 
Provided  always,  that  it  shaU  not  be  necessary  for 
the  party  in  whose  fovour  such  order  was  made  to 
prove  that  it  was  served  previous  to  taking  proceed- 
ings thereon. 

115.  Where  proceeding  taken  hy  leave  qf  Court. 
—Where  the  Court  give*  leave  to  take  any  proc«!d- 
ing,  it  shall  not  be  necessary  to  draw  up  any  order, 
nor  shall  any  order  be  drawn  up  to  warrant  such 
proceeding. 

IXHTALMBNT8   {PAYM«NT   Bt). 

116.  When  payable— 9  ((  10  Vict.  e.  95,  ».  92.— 
Where  an  order  it  made  for  the  payment  of  any 
debt,  damages,  cottt,  or  other  sum  of  money  by  in- 
stalments, such  instoUnents  shall  be  payable  at  such 
periods  as  the  Court  shall  order ;  and  if  no  period 
be  mentioned,  the  first  shall  become  due  on  the 
twentv-eighth  day  from  the  day  of  making  the  order, 
and  every  successive  instalment  shall  become  due  at 
a  like  period  of  twenty-eight  days,  from  the  day  <rf 
the  previous  instalment  becoming  duo ;  and  such 
inst^ments  shall  bo  paid  at  the  office  of  the  clerk, 
and  not  to  the  party  in  whose  favour  such  order  was 
made. 

117.  Notice  to  pUdntW.—Vtheji  an  order  is  made 
for  payment  bv  instalments  or  otherwise,  the  clerk 
shall  give  notice  to  the  plaintiff  by  prepaid  post 
letter,  according  to  the  form  in  the  schedule,  of 
every  payment  made,  and  the  fee  allowed  for  such 
notice  may  be  deducted  from  the  amount  paid  in, 
whether  such  sum  is  paid  out  to  the  plaintiff  or  not, 
and  such  fee  shall  not  be  paid  by  the  defendant: 
provided  that  such  notice  shall  not  be  given,  nor  the 
fee  taken,  where  the  instalment  does  not  amount  to 
ten  shillings,  unless  the  plaintiff  shall,  by  writing 
under  his  hand,  require  the  clerk  to  give  him  such 
notice. 

PaOCBBDINO  ON  A  JUDOKBNT  MOBB  THAN  A 
.  TBAB  OLD. 

118.  No  warrant  of  execution,  or  summons  for 
commitment,  shall,  without  leave  of  the  judge,  issue 
on  a  judgment  more  than  a  year  old  (unless  an  in- 
stalment has  been  paid  on  such  judgment,  or  a  war- 
rant of  execution  againtt  the  poodt  or  a  warrant  of 
commitment  has  been  issued  within  a  year  from  the 
time  of  obtaining  such  judgment),  or  if  more  than  a 
year  has  elapsed  since  an  inttalment  hat  been  paid, 
or  tince  the  expiiation  of  the  wanmnt  against  the 
goods,  or  of  the  last  wanrant  of  commitment ;  but 
no  notice  to  the  defendant,  previous  to  applvinc  for 
such  leave,  shall  be  necessary,  and  audi  leave 
shaU  be  expressed  on  the  warrant  under  the  seal  of 
tbe  Court 

BXKCDTION. 

119.  Date  and  duration  q/l— Warrants  of  exeen- 
tion  shall  bear  date  on  the  day  on  which  they  are 
issued,  and  shall  continue  in  force  for  three  calendar 
months  from  such  date,  and  no  longer. 

120.  Where  d^ault  hy  dtfmdant—i  t(  10  Vict, 
e.  95,  e.  95.— Where  a  defendant  has  made  defealtin 
payment  of  the  whole  amount  awarded  by  tbe  judg- 
ment, or  of  on  instalment  thereof,  execution  may 
issne  againtt  hit  goods  without  Irave  of  the  court, 
and  suui  execution  shall  be  for  tbe  whole  amount  of 
the  judgment  and  eotts  then  remaining  untatiafied, 
unlets  in  tbe  cate  of  instalments  the  jodge  otherwise 
direct  at  the  time  of  giving  judgment 

121.  Indortement  oit--9  l(  10  VUt.  e.  95,  >.  94. 
— The  clerk  shall,  on  ittuing  a  warrant  of  execution, 
indorse  on  such  warrant  the  amount  to  be  levied, 
distinguishing  the  amount  of  the  debt  or  damages 
and  costs  a^odged  to  be  paid,  the  amount  of  the 
feet  for  issuing  uie  warrant,  and  tbe  bailiff's  fees  for 
its  execution,  including  mileage  to  tbe  place  in 
which  the  bailiff  is  directed  to  take  the  goods,  and 
no  further  mileage  shall  be  taken  by  the  Miliff. 

122.  Sttceeteive  Korrant*. — Successive  warrants 
of  execution  againtt  the  goodt  may  be  issued  with- 
out leave  of  the  Court,  and  they  may  also  be  issued 
onder  the  tame  circumstances,  and  on  the  tame  con- 
ditiont  at  in  the  case  of  snccettive  tummontes  to 
appear  to  a  plaint,  except  that  the  fee  for  issuing 
such  warrants  shall  in  all  caset  be  paid,  and  tucb 
lucceesive  warrantt  ihall  bear  dote  Of  the  day  on 
which  they  ore  itsned.    See  rule  41. 

123.  9  4- 10  Vict.  e.  95,  ».  95.— Successive  war- 
rants againtt  the  goodt  may  be  ittned  when  only 
a  |Hui  of  the  judgment  it  satisfied,  on  payment  of 
tea  proportioned  to  the  amount  of  the  judgment  re- 
maining unsatisfied. 

124.  Concurrent  Karrante. — Warrants  of  execu- 
tion sgainst  the  goods  may  be  issued  concunently 
into  one  or  more  districts,  provided  that  the  costs  of 
more  than  one  warrant  shall  not  be  allowed  against 
the  other  party,  unless  by  order  of  the  judge. 

SUMMONS   FOB  COMMITHXNT. 

125.  How  ietued  and  ienied—9  Sc  10  Vict.  e.  95, 
*.  98. — Every  summons  for  a  party  to  appear,  pur- 


may  issne  at  any  time  without  leave  of  the  Court, 
except  in  cases  provided  for  by  rule  118,  anl  thiS 
be  forthwith  isiued  by  the  clerk  to  the  bmS,  sad 
shall  be  served  personally  not  lets  than  three  dor 
days  before  the  day  on  which  the  party  is  ngmrai 
to  appear  to  such  summons,  unless  it  bo  jau^ed  on 
oath  at  the  hearing,  to  the  tatitfaction  of  the  jadge^ 
that  tuch  party  wat  about  to  remove  oat  of  the 
juritdiction  of  the  court,  or  wat  keeping  out  af  tke 
way  to  avoid  service,  in  which  case  serrioe  npaa  ^ 
party  at  any  time  before  the  time  appointed  fv  tke 
appearance  of  tuch  party  shall  be  smlficieiit 

126.  When  heard  in  foreiyn  court— 9  iciOvkt 
e.  95, 1. 100.— Where  a  summons  for  commiteeut 
it  heard  in  a  court  other  thiui  that  in  which  judg- 
ment was  obtained,  and  tbe  order  of  aoch  la*, 
mentioned  court  it  altered  by  the  judge  of  oA 
other  court,  all  paymentt  under  such  order  sWl 
be  made  into,  and  execution  thereupon  ^ains*  the 
goods  shall  be  issued  by,  the  conrt  which  aiterttba 

order.  ,      .    ,        ... 

127.  Where  a  certified  copy  of  a  judgmeatBab- 
tained,  tbe  cleA  thall  make  a  menaaniuiBB  oC 
having  ^ven  tuch  certificate  on  the  miDote  oMm 
jndginent,  and  no  execution  aninst  the  Kot«« 
summons  for  commitment  shall  iatoe  upon  aaa 
judgment  from  tbe  court  in  which  the  jadcBMot  wst 
obtained,  until  it  it  thewn  to  the  Court  wbethgany 
and  what  proceedings  have  been  taken  thoeon  in 
any  other  court 

128.  Si»cce»«r«  swwiioiMet.— Snceewve  sob- 
monses  for  commitment  may  be  issued  withoM  leave 
of  the  court,  and  they  may  also  bo  issued  oda  Iks 
same  drcui^tanoet,  and  on  the  taaae  conditioas  at 
in  the  case  of  successive  summonses  to  appear  to  a 
plaint    See  rule  4I.- 

129.  Concurrent  euwunoniet. — Concurrent  wtao- 
oessive  summonses  for  commitment  may  be  ianes 
in  the  same  district  or  in  diArent  districts  by  tks 
several  courts  tiiereof,  provided  that  in  ao  esse 
ihall  a  tommons  for  commitment  be  issued  eice|« 
by  tbe  court  of  the  district  wherein  tbe  petty  ma- 
moned  then  dwellt  or  carries  on  bnnnest:  and  the 
costs  of  more  than  one  summons  shall  not  bs 
allowed  against  the  other  party,  nnleas  byotdvof 
the  judge. 

COMMITMBNT. 

130.  9  4- 10  Vict,  e,  95,  at.  99  oa^  IW.— Wheaa 
defendant  does  not  dwell  or  carry  oa  bnness  in  the 
district  of  the  conrt  to  which  he  has  been  tatanNaisf 
to  appear  to  a  plaint,  be  shall  not  be  liafale  to  ar 
committed  at  the  hearing  of  such  sussboos,  whether 
he  appears  to  such  sumaiona  or  not. 

131.  lM«<BMl<{«rtt(feii  ef.—Wmnmtt  for  eau. 
mitment  whenever  issoed  shall  beardite  on  the  dw 
on  whidi  the  order  for  commitment  wat  marts,  ad 
shall  coBtinne  in  force  far  thre*  itVwMlai  mooas 
from  such  date,  and  no  longer;  but  no  tader  te 
commitment  shall  be  drawn  up  or  served. 

132.  Indoreement  on.— In  cases  of  kMBiiailaMri 
under  sect.  99  or  101  of  the  9  &  10  Vict  c  95,  A* 
amount  of  the  judgment  and  all  coats  payabte  In 
the  defendant,  ahaU  be  indorsed  on  the  wanant,  aad 
the  amount  due  to  the  bailiff  for  exeentioii  shstlto 
stated  sniarately. 

133.  Paymtnt  by  drfenimU.—When  an  otds  « 
made  for  commitment  for  non-paymeat  of  mnff, 
the  defendant  may,  at  any  time  before  bia  body  Is 
delivered  to  the  custody  of  tbe  gaoler,  pay  to  th» 
bailiff  tiia  total  amoont  fndoiaed  on  the  vni 
on  reoeiviog  sadi  amount  the  bailiff  ahaH 
the  defendant  out  of  custody,  and  ahaU 
twenty-foor  hoursfrom  receiviiw  the  same  pay  ever 
the  amount  of  the  jndgment  and  costs  to  nie  dsA. 

134.  iibrm  iff  order— 9  tc  10  Vict.  e.  95,  «.  IN. 
— In  sll  ease*  of  commitment  for  non-payuiurt,  it 
may  be  made  part  of  the  order  that  on  pwwiartioa 
of  the  clerk's  certificate,  stating  that  payajeat  or 
satisfection  of  the  sum  and  costs  lemaining  dae  at 
the  time  of  making  the  order  for  impnsoiiiaiat, 
together  with  the  coats  of  obtaining  sadi  (nder  _i 
all  subsequent  costs,  has  been  made,  the  T 
thall  be  diicharged. 

135.  Succeietve  warrmite, — Suooeative  saiiaala 
of  commitment  may,  by  leave  of  tbe  judge  vwitbinA 
ittuing  a  freth  lummont  when  no  previous  waaiaut 
has  bmn  executed),  be  ittued  under  the  tmne  dr- 
cumatancet,  and  on  the  aame  oonditiona  as  in  Ae 
cate  of  successive  sommonses  to  appear  to  a  pWBi; 
except  that  the  fee  for  issuing  sooi  wanant  shall  in 
all  cases  be  paid,  and  soch  successive  warrants  AaQ 
beat  dato  of  the  day  on  which  leave  was  given. 

136.  Conemrrent  warrant*.— Vfamnta  of  eao-' 
mitment  may  be  itsned  conenrreotly  a|aiDst  tbe 
same  party  into  the  tame  or  different  distncta  ;  nr^ 


onless  by 


vided  that  the  costs  of  more  than  one  warrant 
not  be  allowed  againtt  the  other  party 
order  of  the  judge. 

TBANSMieSIOM  OP  PBB8  AND  PBOCBBDS    OP 
COTIONS  TO  AND  PBOM  POBEION  DISTBICTS. 

137.  9  ^  10  Vict.  e.  95, «.  61.— Where  a  subbmm* 
is  required  to  be  served  in  a  foreign  district,  the 
clerk  of  the  home  court  shall  transmit  soch  aoin- 
mont  to  the  bailiff  of  the  foreign  conrt  in  a  letter. 


tuant  to  the  98th  lection  of  the  9  &  10  Vict  c.  95,  i  according  to  the  form  in  tbe  teheduie,  statist 
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iMrcm  tiw  MDOont  of  fee*  doe  to  the  bailiff  of  the 
'oleign  oooft,  and  the  derk  of  the  home  eoort  ihall 
teooont  for  waiftj  to  the  tnaninr  of  his  ooait,  at 
he  time  of  naJoDg  hie  monthly  letarn  of  feea,  &c. 
o  mch  treawmr,  the  bailiff's  fees  leeeived  by  him 
br  the  serrice  of  the  snmmons  in  Ae  forswn  die- 
riot,  aad  the  bailiff  of  the  hniga  oomt  shaU  serre 
neh  sammons,  aad  shall  ptodnoe  to  the  twasiirw  of 
is  ootut,  at  the  time  of  aodit,  the  letter  from  the 
lerk  of  the  home  coart  transmittiiig  the  snmmona, 
md  diereapon  sneh  trcasmer  shall  pay  to  the  said 
taHifftbeamoimt  of  the  lees  therein  stated,  mileos 
he  jodfe  of  die  fordgn  eoort  or  the  jadge  of  the 
UMM  eonrt  shall,  by  writmg,  hare  sipiified  to  the 
leasorer  tiiat  ioidi  ftes  auul  not  be  paid,  and  in 
■ch  case  the  amoaat  of  each  fees  shall  be  placed  to 
lie  credit  of  the  genenl  Amd  of  the  foreign  eonrt. 

138.  9  4- 10  Wei.  e.  95,  t.  104.— In  afi  eases  of 
ixeootioas  inned  into  a  foreign  district,  whether 
oainst  tibe  goods  or  the  peison,  the  fees  doe  to  the 
lerk  and  bailiff  of  tiie  forehn  eoort,  for  the  issuing 
>Bd  exeovtion  thereof,  sfaaU  be  paid  and  aeconntad 
br  by  the  clerk  of  the  home  oonrt  to  the  treasurer 
if  his  oonrt  at  the  time  of  making  his  monthly  letom 
if  fees,  &C.  to  sock  treaanrer,  ud  the  elerk  of  the 
oreign  oonrt  shall  jmrnediately,  oo  thereedpt  of  die 
aid  waiiant,  make  an  entry,  m  the  form  presoihed 
atheschedide,  inabooktobeeaUed  "The Foreign 
Szeention  Book;"  and  after  the  bailiff  shall  hare 
oade  his  retnm  as  directed,  the  amonnt  of  fises 
herein  mentioned  shall  be,  at  the  time  of  audit, 
livided  and  applied  by  the  treasnrer  of  his  eonrt,  as 
lirected  by  the  order  of  the  Secretary  of  State  of  the 
Sth  November,  1850,  noless  tiie  judge  of  the  foreign 
onrt  or  the  jwige  of  the  home  oonrt  shaU,  by 
rrtting,  hare  signified  to  the'  treasnrer  that  the 
lailiff's  1<MS  shall  not  be  paid,  and  in  sodt  ease  the 
■at-mentioned  foes  iball  hecone  part  of  the  geoeral 
imd  of  the  foreign  eoort. 

139.  9  «•  10  Viel.  e.  95.  <*.  104. 106.— Where,  by 
rirtoe  of  any  process  issued  intoafareign  district,  any 
noney  shall  haTe  beoi  leceiTed  by  the  bailiff  of  the 
breign  oonrt,  such  bailiff  shall,  within  twenty-four 
lonrs  from  tbeTeceiriog  of  sodi  money,  pay  orer 
:he  same  to  the  desk  of  the  foreign  court,  and  shall 
nake  a  retom  in  writing  of  the  amonnt  received ; 
tnd  in  the  ease  of  a  leiry  having  been  made,  the 
Mihff  shall  state  in  the  return  the  groaa  amonnt 
aodoeed  by  such  levy,  the  particolars  of  the  ap. 
miser's  and  broker's  charges,  and  the  fees  allowed 
'or  keeping  poaaaasion,  andpay  over  to  the  derk  of 
he  forogn  court  the  amcMint  levied,  leaa  soch 
diarges  and  few,  and  the  okck  of  tha  foreign  oonrt 
ihaJl  certify  in  the  said  retom  the  amount  paid  into 
»urt,  and  tha  eorreetneas  of  the  said  diarges.  and 
n  ^  the  above  caaee  shaU  aeeonntfarand  payovar 
mch  amount  to  the  treasurer  of  his  court,  at  the 
ime  of  making  his  monthly  retnm  of  fees  to  soch 
xeaanrer.  or  at  sndi  time  as  the  treasurer  shall 
nqoire;  and  the  high  bailiff  shall  tiiereopon  tranamit 
inefa  return  to  the  high  bailiff  of  the  home  court  as 
lirected  by  the  104th  section  of  9  &  10  Viet,  c  95. 
ind  sndt  letter  bailiff  shall,  within  twenty-four  hours 
h>m  the  receipt  of  sneh  return,  ddiver  the  same  to 
lie  clerk  of  his  court,  who  shall  tiiereupon  pay  out 
if  any  money  in  his  hands,  to  the  plaintifr  in  the 
wise,  the  amount  oartUted  in  such  return  to  have 
leen  received  by  the  clerk  of  the  fbreign  court,  as 
he  proceeds  of  the  execution,  and  shall  enter  in  a 
Mok  the  amount  so  certified  in  the  form  given  in  the 
chedols  i  and  the  cleik  of  the  home  court  shall  file 
luch  retnm,  and  the  clerk  shall  be  allowed  by  the 
reasnrer  of  his  court,  at  his  audit,  the  amount  so 
■aid. 

140.  Where  any  money  is  paid  or  received  by  any 
reasurer  as  the  proceeds  of  fees  or  executions  in 
aepect  of  process  issuing  into  a  foreign  district,  an 
iccount  thereof  shall  be  kept  by  the  treasurer,  and 
m  account  of  the  sams  so  paid  and  received  shall  be 
ransmitted  by  him  to  the  Commissioners  of  her 
Vtayesty's  Treasury,  at  soch  times  and  in  such 
naonsr  as  they  shall  direct. 

KCWTBIAl.. 

141.  AppUeation  /or-9  Sf  10  Viel.  e.95,  w.  80. 
39. — An  application  for  a  new  trial  or  to  set  aside 
proceedings  may  be  made  and  determined  on  the 
lay  of  hearing,  if  botii  parties  are  present,  or  may 
!>e  made  at  the  first  court  held  next  after  the  expira- 
tion of  twdve  dear  days  from  sneh  day  of  hearing, 
ind  the  party  intending  to  make  such  application 
itiall,  seven  dear  days  before  the  holding  of  such 
x>nrt,  deliver  a  notice  in  writing,  signed  by  himself, 
liis  attorney  or  agent,  stating  the  grounds  of  his  in- 
bended  application,  and  also  the  court  at  which  sudi 
ipplicstion  is  proposed  to  be  made,  to  the  derk  at 
bia  office,  and  give  •  nmilar  notice  to  the  oppodto 
party  by  serving  the  same  petsonally  on  such  party, 
or  by  leaving  the  same  at  his  place  «  abode  or  bnn- 
ness,  and  such  notice  shall  not  operate  as  a  stoy  of 
proceedings,  nnless  the  judge  shsll  otherwise  order; 
and  if  money  be  paid  into  court  under  any  execution 
or  order  in  the  suit,  the  derk  shall  retain  the  same 
to  abide  the  event  of  the  apjdicalion  aforeaaid,  and 
if  no  such  applicatioa  be  made,  tiie  money  shall,  if 
required,  be  paid  over  to  the  party  in  whose  feroor 


the  order  was  made,  nnless  the  jodee  shall  other- 
wise order ;  and  if  such  application  he  not  made  at 
the  oonrt  mentioned  in  the  notice,  no  subsequent 
apidication  for  a  new  trial  or  to  set  aside  proceedings 
shall  be  made,  unices  by  leave  of  the  judge,  and  on 
such  terms  as  he  shall  think  fit. 

142.  Fee  o«.— The  fee  payable  for  an  application 
for  a  new  trial,  or  to  set  aside  proceediiiKS,  shall 
be  paid  by  the  party  intending  to  make  such  appli- 
cation at  the  time  of  giving  notice  of  his  intentkin  so 
to  apply. 

143.  /ary.— 'Where  a  new  trial  is  granted,  the 
judge  may  in  his  discretion  make  it  a  condition  of 
panting  sneh  new  trial,  that  it  shall  take  place 
before  a  jury,  although  the  former  trial  did  not  take 
place  before  a  jury. 

144.  Seewriljf. — In  all  cases  where  seeurity  is  re- 
quired to  be  given  in  any  proceedmg  in  the  County 
Court,  whether  undCT  section  127  of  9&  10  Vict 
c  M,  or  in  any  other  case,  sneh  seeurity  shall  be  at 
the  expense  of  the  party  giring  it. 

iNTanpLCADsa. 

145.  9  &  10  VUt.  e.  95._  ».  118.— Parrtcu/or  of 
claim, — ^Wheie  any  claim  is  made  to  or  in  respect 
of  any  goods  or  chattels  taken  in  execution  under 
the  process  of  any  County  Conrt,  or  in  respect  of 
the  proceeds  or  value  thereof,  by  any  landlord 
for  rent,  or  by  any  person  not  being  the  party 
against  whom  such  process  has  issued,  and  sum- 
monses have  been  issued  on  the  application  of  the 
officer  charged  vrith  the  execution  of  sneh  process, 
such  summonses  shall  be  served  in  such  time  and 
mode  as  hereinbefore  directed  for  a  summons  to  ap- 
pear to  a  plaint,  and  the  claimant  shall  be  deemed 
the  plaintiff  and  the  execution  creditor  the  defend- 
ant; and  the  claimant  shall,  five  dear  days  before 
the  day  on  which  the  summonses  are  returnable, 
deliver  to  the  said  officer,  or  leave  at  the  office  of  the 
derk  of  the  court,  a  particular  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant, 
and  the  grounds  of  his  daim,  or,  in  case  of  a  dium 
for  rent,  of  tiie  amonnt  thereof,  and  for  what  p^od, 
and  in  respect  of  what  premises,  the  same  is  daimed 
to  be  due,  and  the  name  and  description  and  address 
of  the  claimant  shall  be  folly  set  forth  in  such  par- 
ticular, and  any  money  paid  into  conrt  under  the 
exeeotion  shall  be  retained  by  the  clerk  until  the 
daim  shall  have  been  adjudicated  upon:  novided 
that,  by  consent,  an  interpleader  daim  may  be  tried, 
although  tfae.above  rule  has  not  been  oomplied  with. 

146.  Summom. — Interpleader  summonses  may  be 
issued  by  the  elerk,  on  the  application  of  the  bailiff, 
without  leave  of  the  Conrt. 

147.  Interpleader  summonses  shall  be  issued  from 
the  court  of  the  distriot  in  which  tha  levy  was  made, 
and  the  execution  creditor  and  daimant  may  be  sum- 
moned to  such  conrt  without  leave  of  sndi  Court. 

148.  Where  the  claim  to  any  goods  or  chattdi 
taken  in  execution,  or  the  proceeds  or  value  thereof, 
shall  be  dismissed,  the  coste  of  tiie  bailiff  shaU  be 
retained  bv  him  out  of  the  amonnt  levied,  unless  the 
judge  shall  otherwise  order. 

APPIAI.. 

149.  SlatemeHl  qf  promtd*  cf— 12  &  13  Viet.  e. 
61.  >.  14. — Any  party  dissatisfied  vrith  the  determina- 
tion or  direction  of  the  Comt,  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence, 
may,  before  the  rising  of  the  Conrt  on  the  day  of  the 
trial,  ddiver  to  the  derk  a  statement  in  writing 
signed  by  him,  his  counsel  or  attorney,  containing 
tM  grounds  of  his  dissatisfaction;  and  in  default  of 
sneh  statement  being  delivered  as  aforesaid,  the  suc- 
eeesfol  party  may  prooeed  on  the  judgment,  nnless 
the  judge  shall  otherwise  order;  bat  it  shall  be  com- 
ftteat  for  the  judge  to  direct  proceedings  to  be  taken 
on  the  judgment,  notwithstanding  such  statement 
iias  bam  delivered :  provided  always  that  the  party 
so  dissatisfied  may  appeal,  on  grounds  difierent  from 
those  contained  in  sudi  statement,  and  although  he 
shall  not  have  delivered  any  sndi  statement. 

150.  Notice  qf.— The  ten  days  within  which  notice 
of  appeal  may  be  given,  shall  be  reckoned  exdusive 
of  the  ^  of  trial. 

151.  The  notice  of  appeal  shall  be  in  writing,  and 
shall  state  the  grounds  on  which  the  party  appeals, 
and  shall  be  signed  by  the  appellant,  bis  attorney  or 
agent,  and  such  notice  must  oe  served  on  the  derk 
as  well  as  on  the  anocessfiil  party,  by  prepaid  post 
letter  or  otherwise. 

152.  fVhir*  execution  hat  ittued.  —  If  before 
notice  of  aimeal  as  aforesaid  is  served  upon  the  derk, 
execution  shall  have  issued,  and  the  amount  of  the 
jndement  and  coste  of  execution  shall  have  been 
paid  into  the  hands  of  the  bailiff,  or  levied  and  not 
paid  over  to  the  suceeasfiil  party,  the  same  shall 
remain  in  eoort  to  abide  tha  order  of  the  Court. 

153.  If  befbre  an  appealing  party  shall  have  given 
the  required  security,  execution  shall  have  issued, 
the  clerk  shall,  upon  the  appealing  party  giving  such 
security,  forthwith  send  notice  thereof  by  prepaid 
post  letter  or  otherwise  to  the  bailiff,  and  proceed- 
ings on  such  execution  shall  forthwith  be  stayed. 

154. — Seeuritjf. — The  security  on  appeal,  required 
under  sec.  14  of  the  13  and  14  Vict.  c.  61,  may  in  all 
cases  be  either  a  deposit  of  money  or  a  bond  exe- 


cuted by  the  appellant  and  two  sureties,  conditioned 
in  conformity  with  the  provisions  of  the  statute,  aad 
whidi  shall  he  substantially  in  tiie  form  in  tha 
schedule. 

155.  In  all  cases  of  appeal,  where  the  appellaitt 
proposes  to  give  a  bond,  be  shall  serve  by  prepaid 
poet  letter,  or  otherwise,  on  the  opposite  party  aad 
the  derk,  at  his  office,  notice  of  the  sureties  whom 
he  propoeet  to  submit  for  the  approval  of  the  derk; 
and  surk  notice  shall  contain  the  matters  stated  in 
the  form  in  the  schedule. 

156.  The  sureties  shall,  unless  by  consent  of  the 
snuuessftJ  party,  make  an  affidavit  of  their  suffidtoCy 
in  the  form  in  the  sobednle. 

157.  The  bond  shall  be  executed  in  the  prsasta 
of  the  clerk,  or  some  one  of  the  persons  mentiaiied 
in  sec  23  of  13  dc  14  Vict.  c.  61 :  provided  always, 
that  if  it  be  executed  in  the  presence  of  tiie  derk,  it 
shall  not  he  necessary  for  him  to  attest  the  same. 

158.  At  the  time  of  giving  security,  the  appellafit 
shall  deliver  to  the  alerk  a  statement  in  vrritiiqc, 
shewing  to  which  of  the  Courts  of  Common  Law  at 
Westminster  he  proposes  to  appeaL 

159.  The  successful  party  shall  be  the  obligee  of 
the  bond,  aad  it  shall  be  deposited  with  tha  deric, 
until  the  cause  is  finally  disposed  of. 

160.  Where  the  appeUant  makes  a  deposit  of  money 
in  lieu  of  giving  a  bond,  he  shall  forthwith  givenotioa 
to  tiie  opposite  party,  by  prepaid  post  letter  orotiwr* 
wise,  of  sudi  deposit  having  oeen  made. 

161.  Where  money  is  paid  into  conrt  to  abide  the 
event  of  an  appeal,  whether  by  way  of  security  or  ia 
pursuance  of  an  order  of  the  judge,  the  derk  shall 
give  the  party  paying  it  a  written  acknowledguMOt 
of  such  payment. 

162.  Form  efeaet. — All  caaes  shall  be  signed  by 
the  judge,  and  shall  be  presented  to  him  for  signa- 
ture, umess  he  diall  otherwise  order,  at  the  court 
next  after  twelve  clear  days  from  the  giving  sudi  de- 
termination or  direction,  and  sealed  with  the  seal  of 
the  Court ;  and  when  signed  and  sealed,  one  copy 
thereof  shall  be  depodtedwith  tbe  derk,  and  another 
sent  by  prepaid  pMt  letter  or  otherwise,  by  the  ap- 
pellant, to  the  sucoessfol  party  within  three  deiw 
days  next  after  the  time  of  signing  aad  sealing  the 
same ;  and  if  the  appdiant  does  not  comply  with  tids 
rale,  the  snecessiul  party  may  proceed  on  the  judg- 
ment, nnless  the  jndge  shall  otherwise  order. 

163.  TVoMiiiisttoaq/'.— The  appdlant  shall,  wiliiia 
three  dear  days  next  after  the  case  is  signed  aad 
sealed,  transmit  two  copies  thereof,  by  post  or  other- 
wise, in  conformity  with  the  provisions  of  sac.  15  of 
the  13  &  14  Vict,  c  61 ;  and  notice  of  such  tiaa*. 
mission  shall  forthwith  be  served  by  the'appeOaat 
on  the  tuocessfU  party,  by  prepaid  post  letter  Or 
otharwiae ;  in  defoult  whereof  the  successfid  party 
may  prooeed  on  the  judgment,  and  shall,  on  appli- 
cation to  the  court,  be  entitled  to  such  costo  as  ha 
shall  have  incuned  in  conse<)uence  of  the  appellant^* 
proceedings :  Provided  that  instead  of  proceeding  on 
such  judgment,  the  respondent,  if  he  thinks  fit,  may, 
within  twenty,  eight  clear  days  from  the  signing  <n 
the  ease,  transmit  it  in  the  manner  prescribed,  aad 
give  the  like  notice  to  the  appellant  of  such  trans- 
mission. 

164.  Wlttr*  QfpeUa»i  dote  not  prouentt  appeal. 
— If,  after  the  case  iias  been  traosmittad,  the  appei- 
hat  doea  aot  prosecute  his  appeal  with  due  dilinnee, 
aecordiag  to  the  practice  of  the  Conrt  of  Appeal,  the 
party  sncesssful  in  the  County  Court  may  apply  to 
tha  judge  thereof  for  leave  to  prooeed  on  the  judg- 
ment, ud  leave  for  that  purpose  may  be  giaated 
accoidinrly,  if  the  judge  shall  think  fit ;  uid  the 
succeesful  party  shall  aim  be  entitled  to  such  costs 
as  he  shall  have  incurred  in  consequence  of  the  ap- 
pellant's proceedings,  which  costo  shall  be  added  to 
the  judgment. 

165.  Judgment  qf  Court  qf  Appeal.— When  tha 
Court  of  Appeal  has  prononneed  judgment,  either 
party  may  deposit  the  original  order  of  the  Coort  <MF 
Appeal,  or  an  office  copy  thereof,  with  the  derk  of 
the  County  Court,  and  within  forty-dght  houn  from 
the  time  of  such  deposit,  give  notice  thereof  in  writ- 
ing to  the  other  party,  by  prepaid  post  letter,  or 
otherwise. 

166.  New  trial. — A  new  trial  in  parsnance  of  the 
Older  of  the  Conrt  of  Appeal  shall  be  entered  finr 
trial  at  the  County  Conrt  which  shall  be  hdd  next 
after  twelve  dear  days  from  the  time  when  snoh 
order  or  (^oe  copy  thereof  shall  have  been  depo- 
sited as  aforesaid,  nnless  the  parties  agree  that  it 
shall  take  place  sooner,  or  the  judge  khaiU  otherwise 
order,  and  it  shall  be  conducted  in  the  same  manner 
as  any  new  trial  granted  by  the  County  Court  itself. 

167.  Entry  of  Judgment. — If  the  order  of  tha 
Court  of  Appeal  be  that  judgment  shall  be  entered 
for  either  party,  then  such  judgment  shall  be  entered 
accordingly,  and  the  sucoBsml  party  shall  be  at 
liberty  to  proceed  on  such  judgment  aanpon  a  judg- 
ment of  the  County  Court. 

ABATSMEMT. 

168.  Bealk  qfoneqf  eeteral  plaintij/i  or  defend- 
ante. — Where  one  or  more  of  eeverat  plaintiiis  or 
defendanta  dies  brfort  judgment,  the  smt  shall  not 
abate,  if  the  cause  of  action  survive  to  or  against 
such  parties. 
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THE  LAW  TIMES. 


[Nq.« 


KB.  Wbae  one  or  man  tt  totrai  pliiirtiffi  or 
ilnfniiliiitii  ik>U  die  tfltr  jodgoMot,  pmaaaduigt 
(htptoaawr  betaken  l^r  Um  nniTcn  or  tmmat, 
<r  against  the  sarriTors  or  sorrivgr,  withoat  Umn  of 
itornvt. 

170.  JfarrMtiitaMan. — Where  a  married  wonan 
ii  aaed  as  Kfeme  nie,  and  ibe  ebtaina  judgment  on 
flie  groond  of  corertare,  ■rooeedings  maT  be  taken 
ftwrnn,  in  the  name  of  the  wife,  at  tte  uutaoce  of 
tte^nwand,  witlioat  leaie  of  tlte  coot. 

171.  Batintptey  or  imobmietf  tf  plsmt^. — 
Where  the  plaintiff  has  beoome  bankrupt  or  insoU 
<«lt  t^fim  jnd^aaent,  the  canae  m^  proceed  to 
judgment,  at  the  JnntannB  of  the  aaognee,  in  the 
IMM  «f  tlie  plaintiff. 

ttPPKICATIOlTS  OR  PKOCnDmOS  IK  THE  KATITKS 
OP  A  SCniB  PACtAS. 

TTB.  Proeeedingt  m  nature  of  a  scire  betas. — 
Exeeolion  on  a  judgment  shall  not  isme  by  or 
•gainst  an;  person  not  a  party  to  snch  suit,  without 
s  pUnt  and  summons  upon  the  judgment,  the  pro- 
ceedings in  which  shall  be  the  same  and  shall  be 
subject  to  the  perment  of  the  same  fees,  except  the 
General  Fnnd  fiee,  as  in  ordinary  eases. 

17S.  Where  a  judgment  has  been  given  for  or 
against  a  person  dec^sed,  his  executors  or  adminis- 
tntors  may  in  the  same  manner  sue  or  be  sued  upon 
tt»  judgment. 

174.  In  all  proceedings  in  the  natnre  of  a  (Ctre 
fadiu,  a  jurr  mav  be  summoned  in  the  same  man- 
ner and  under  toe  like  restrictions  as  are  provided 
by  sections  "0,  71,  72,  and  73  of  9  &  10  Vict.  c.  95. 

[Porproceedings  on  judgments  for  penalties  under 
flie  8  &  9  Wm.  3,  c.  II,  see  rule  28.] 

TBOTMIUmB  kT  AKO  AaAQiaT  KXBOIITOBS  ANO 
ADMINUTaATOBa. 

175.  Outt  qf  plaintiff.  9  ^  U)  Viet.  c.  9b,  m.  fi6. 
—la  actions  by  exeootors  or  administrators^  if  the 
plaintiff  fiul,  the  ooata  shall,  nnlem  the  Coort  shall 
athetwiae  order,  l>e  awarded  in  iwroar  of  the  de- 
tedant.  and  shall  be  levied  d*  ioni*  pnmriii. 

176.  i\ron-ap|>«araiice«/  Staring. — Wbeie  an  ex- 
•OBtor  or  admmiatntor,  plaintiff  or  defiendant,  shall 
not  ^>pear  on  the  day  of  hearing,  the  proviaions  of 

'  I  79  and  80  of  the  B  &  10  Vict,  c.  95.  and  of 
1 10  of  the  13  &  U  Viot.  c  61,  shaU  apply  re- 
spectively, subject  to  the  rutea  apphcable  to  exeoa- 
ttn  or  administiaton  saing  or  heug  aaed. 

177.  SMHiNotw, — A  party  suing  an  executor  or 
•dminiatntor  may  chaege  in  the  Bnmmnns  in  the 
jhtm  in  the  schedule,  thii  the  defendant  has  assets, 
and  haa  wasted  them. 

178.  -JudgmenU  t^/aimtl. — In  all  cases,  if  the 
Coart  shall  be  of  opinion  that  the  dafenibnt  has 
WMtsd  the  assets,  the  judgment  shall  then  be,  that 
tte  debt  or  doniage  and  costs  shall  be  levied  dt 
ttmit  tmtatorit,  li,  i(e.  *t  ti  non,  de  bonis  pr»friie, 
and  the  nonpayment  of  the  amount  of  the  demand 
immediately,  on  the  Court  Ending  such  demand  to 
be  coneet,  and  that  the  defendant  is  chargeable  in 
respect  of  assets,  shall  be  oondoaive  evideoce  of 
mating  to  the  amoont  with  which  he  is  so  cfaarge- 
kble. 

179.  Where  an  executor  or  administrator  denies 
Ua  Mpresentative  character,  or  allegea  a  lelease  to 
Unuelf  of  the  demand,  whether  he  insisto  on  any 
other  gnxmd  of  defence  or  not,  and  the  jodamant  of 
iheCmrt  is  in  fevoor  of  the  plaintiff,  it  sbsU  be  Aat 
tiiat  tiie  amount  found  to  be  due  and  eoata  shaU  be 
levied  de  bonis  testatoris,  ti,  i(c  tt  si  no*,  de  bonis 
provriis. 

180.  Where  an  exacntw  or  administrator  admits 
lus  Eqwesentative  charactar.  and  only  denies  the 
dsaund.  if  the  plaintiff  prove  it,  the  judgment  ahall 
be,  tbMt  the  demand  and  costs  shall  be  levied  de 
ionis  testatoris,  si,  S(c.  el  si  non,  as  to  tiie  costs,  de 
ionis  propriis. 

181.  Where  the  defendant  admits  his  rapmnenta 
five  character,  but  denies  the  demand,  and  aUeaea 
a  total  or  partial  adminiattatioa  of  amets,  and  die 
rhi"^  proves  his  demand,  and  the  defendant 
IMOves  the  administration  allaged,  the  judgment 
•hall  be  to  levy  the  costa  of  proving  the  demand  d* 
bonis  testatoris,  si,  ifc.  ei  si  non,  de  bonis  proftriie  i 
and  as  to  the  whole  or  residue  of  the  demand,  jndj;- 
ment  of  assets,  guando  aeciderini,  and  the  plaintiff 
•hall  pay  the  dtfendant's  cosbs  of  proving  the  ad- 
■inistration  of  assets. 

182.  Where  the  defendant  admits  his  represen- 
tative character,  but  denies  the  demand,  and  aUegas 
a  total  or  partial  administration  of  assets,  and  the 
plaintiff  proves  his  demand,  but  the  defendant  does 
aot  prove  the  administration  alleged,  the  judgment 
■hall  be  to  levy  the  amount  of  the  demand,  if  such 
aoioant  of  assets  is  shewn  to  have  oosse  to  the 
bands  of  the  defendant,  or  sndi  amoont  as  is  diewii 
to  have  eome  to  them,  and  costs,  de  boms  testatoris, 
ti.  Ice.  el  si  non,  as  to  the  coats,  de  bonis  propriis, 
and  as  to  the  residue  of  the  demand,  if  any,  judg- 
ment of  assets,  quando  aeciderinl. 

183.  Where  a  defendant  admita  his  repieaent^ 
tiv«  character  and  the  plaintiff's  demand,  but  al- 
leges a  total  or  partial  admin^tration  of  the  assets, 
and  proves  the  administration  alleged,  (he  judg- 
ment shaD  be  for  assets  guando  aecideiint,  and  me 


pay  the  dsfcidsiit's  oasis  ei  piotiag 
the  administralion  of  assets. 

184.  White  a  defendant  admits  his  reftessota- 
tive  character  and  the  plaintiff's  demand,  but  al- 
leges a  total  or  partial  adaiinistration  of  the  assets, 
but  does  not  prove  the  administration  alleged,  the 
jttdgmoit  shall  be  to  levy  the  amount  of  the  de- 
mand, if  so  much  assets  is  shewn  to  have  come  to 
the  defendant's  hands,  or  so  much  ss  is  shewn  to 
have  come  to  them,  and  costs,  de  bonis  teetaterie, 
ti.  See.  el  ti  non,  as  to  the  costs,  de  bonis  propriis, 
and  as  to  the  residue  of  the  dwsnd,  if  any.jndg- 
mant  ofssssts,  ftiaa^fo  oesMltniit. 

185.  Where  jndgotent  haa  bean  given  sniastan 
exeeator  or  sdministrator,  that  the  amount  be  levied 
upon  assets  of  the  deceased  guando  mceiderini,  the 
plaintiff  or  hia  personal  representative  aiay  issue  a 
stmimooa  in  the  form  in  the  schedule;  and  if  it 
shall  appear  that  assets  hare  come  to  the  hands  of 
the  executor  or  administrator  since  the  judgment, 
the  court  may  order  that  the  debt,  damages,  and 
costs  be  levied  de  bonis  testatoris,  si,  tee.,  el  ti  non, 
as  to  the  costs,  de  bonis  propriis .-  lotmded  that  it 
shall  be  competent  for  the  party  applying  to  charge 
in  the  summons  that  the  executor  or  adminislmtor 
has  wasted  the  assets  of  the  testator  or  intestate,  in 
the  same  manner,  as  in  rule  177  and  the  provisions 
of  rule  178,  shall  apply  to  such  inquiry ;  and  the 
court  may,  if  it  appe.irs  that  the  party  charged  has 
wasted  the  assets,  direct  a  levy  to  be  made  as  to  the 
debt  and  costs,  de  bonis  testatoris,  si,  ifc.,  et  si  non, 
de  bonis  propriis. 

188.  Pttjfment  into  court. — ^Where  a  defmdant 
admits  his  representative  character,  and  the  plain- 
tiff's demand,  and  that  he  is  chaigeable  with  any 
sum  in  raapect  of  aasets,  he  shall  pay  such  sum  into 
court,  subject  to  the  rules  relating  to  payment  into 
court  in  other  caaes. 

187.  Costs  of  defendant. — In  actions  agunst  exe- 
cutors or  adminisfavtors  for  which  provision  is  not 
hereinbefore  specially  made,  if  the  defendant  feils  as 
to  any  of  his  defences  the  judgment  shall  be  for  the 
plaintiff  as  to  his  costs  of  disproving  such  defence, 
and  such  costs  shall  be  levied  de  bonis  tettalcrit,  si. 
Sec.,  et  si  non,  de  bonis  propriis. 

KOTICBS. 

188.  Where  by  these  rulea  any  party  is  reonired  to 
give  notice  according  to  a  form  mentioned  in  the 
aehedirie,  it  shall  be  sufficient  if  the  notice  given 
complies  sabstaiilially  with  each  form. 

189.  Hotidapt. — In  all  aaaas  wiiere  say  noiioe  or 
thing  is  reqniied  hy  the  these  rules  to  be  given  or 
done  within  a  period  of  twenty-four  honis,  sach 
period  shall  be  understood  to  mean  forty-oght  hours 
if  any  part  of  Sundaj,  Good  Friday,  or  Chiistmas- 
day,  or  any  day  ^ipomtad  by  royal  proclamation  for 
a  public  net  or  thanksgivuig,  is  included  in  such 
twenty-four  hours. 

8TATCTB   OF   LIMITATIONS. 

190.  Successive  summonses.  —  Successire  sum- 
mouses  may  be  issued  without  leave  of  the  Court  for 
the  purpose  of  preventing  the  operation  of  any  sta- 
tute whereby  the  time  for  the  commencement  of  any 
action  is  or  may  be  limited,  and  snob  summonses 
shall  be  in  force  for  four  calendar  months  from  the 

of  issoing  the  same,  induding  the  day  of  such 
_  ;  and  shall  be  issned  bafcre  the  expiration  of 
flie  previons  snmmnas  and  eotared  in  the  plaint 
book  of  the  ooart :  Provided,  that  on  «nt«>inp  Ae 
plaint  in  the  first  instanee  ^  nsoal  fees  shall  be 
paid,  aa  if  the  defendant  reaided  within  two  miles  of 
the  oooit;  bat  for  every  successive  anmrnaaa  no 
further  fee  shall  be  paid,  nor  shall  it  be  neoessary 
that  aay  attempt  be  made  to  serve  sodi  sanunons, 
nnless  the  plaintiff  raquirea  the  aame,  wkea  the  pro- 
per bailiff's  fees  (or  sach  serrioe  ahsll  be  paid,  in 
addition  to  those  already  reoeiTed;  and  aaeh  sac- 
oessive  snmmonsss,  when  so  enteted,  shall  be  a  oon- 
tinnance  of  the  action  fiom  and  indnaive  of  the  ^y 
on  which  the  fiiat  summons  was  issaed. 

KEUOrxL  OF  CAtrsx. 
[See  New  Trial,  rule  141,  and  Replevin,    rules 
19?,  198.] 

ABBITRATION. 

191.  9  ^  10  Viet.  e.  95,  s.  77.— Where  a  plaint  is 
entered  the  judge  may,  wiUi  the  consent  of  the 
parties,  aa  well  in  cases  within  the  ordinary  jarisdic- 
tion  of  the  Court  as  in  cases  of  consent  under  sec  17 
of  the  13  &  14  Vict.  c.  61,  make  an  order  far  a  re- 
ference under  the  provisions  of  sec.  77  of  the  9  &  10 
Viet  c  95,  without  awaiting  the  return  of  the  sum- 
mons, and  all  the  provisions  in  the  said  last-men- 
tioned Act  contained,  and  all  rules  of  pisctioe  of  the 
Court  as  to  raferenoes,  shall  apply  to  a  reference 
proceeding  under  such  an  order ;  provided  that  the 
same  fees  shall  be  paid  ss  on  the  hearing  of  the 


|fUHUB. 

191.  How  <risd<— Attactmof  ahiiii.. 
of  JistrsM  fee  ant  ia  aBM,ocZf* 


ahall  b«  triad  ia  a 
the 


and  of  the  9  &  M  lilct.  r^l^tSl^ 
thsnuwia  oidinssy  esss^  -iliii^  h  J_ 
defendsait,  ahall  be  assardiBg  k  AiimiC 


195.  Judgment  in,  win  ikirmft  nt- 
Wheretlie  distress  has  han  iiriM,«j%t 
fendant  succeeds  ia  tla  aelioii,  if  ii  Umk^t 
tpun,  the  jndge  shall,  if  thecsiaaM^a, 
jury,  and  the  jury  shBll.if  Oecaaehoal^, 
jury,  find  the  vaue  of  the  gaodi  iaa^^ 
the  value  ia  leas  than  the  naosMtdHa  a« 
judgment  shall  be  given  for  tie  mat  dm 
vslne:  but  if  the  aaumnt  of  Oe  miobi 
leas  tSian  the  value  so  femd,  jtdpai  M  k 

S'venfor  the  aoaoantof  <adiRit,aiaita- 
reed  in  the  same  inann«raiafc)ht|d|H<f 
the  court. 

196.  Wken/or  damage  fmmL-t^hh. 
trees  was  for  damage  feisnt,  ailbMiiai 
entitled  to  judgment  for  a  Rtei,  K  At  iWa 
quire,  the  jud^  shall,  if  the  oielitaj^iii 
jory,  and  the  jury  shall,  if  tk  caiitWiiti 
jury,  find  the  amount  of  tke  dumamijlf 
the  defendant,  and  jadgmeBtaUlaakiins 
fevour  of  the  defeadaot,  in  tlieilBa«fri 
return,  or  for  the  amoont  of  tk  taiiiai 

197.  Jteim>t>cl(t(^^aia(-»i'Hratt.»,i. 
121— Notice  ^.— Whtre  either  psritaa 
of  lemovingaay  pUmtJanalet^BiiaBiaif 
section  121  of  ths9  AlO  ^Ici^hMs 
leaatfira  dear  days  brfon  IkMrntfi^ii 
aamaaoos,  delivartoihs<ie*«nqisifiasa 
signed  by  himself,  his  sttogsforipiil«i|ti 
ground  of  soeh  remevri.  tofete  lakteiaa  if 
the  two  sureties  whom  he  iMraaahwW 
with  him.  in  the  farm  in  tk«tiU»aiih<U 
shaU  forthwith  trattsmitoaeoftkeaiie|Wi^'' 
said  notice  to  the  oopoiite  pit;  ar  fail  if^ 
paid  post  letter,  and  onlsn  Kk  Mia  •;<» 
party  reooosing  shall  mail  tke  (VMauB 

the opporite party  has  "■.»*"'""'JJj; 
such  non-complianfti  witkttimlfW'y* 
shaU  otherwise  ordsrj  aad  iaaataiia*'" 
has  not  been  allowed  to  aalik  *<»*3* 
tain  the  aufficienoy  of  thea**"*^" 
postponed  at  tiie  <ai«"«'iS*£li 
remove,  or  upon  such  tinas*^"" 

^98.  Securiip-9  k  U  W-*-*!"?-^ 
amount  of  the  sum  fer  **«  f^S*  rr 
shall,  unless  the  judge  **!*«••»•■; 
same  as  that  of  the  aec«»l^*^? 
such  security  shaU  be  »«a  «*•»»••  ■ 
party  aeeking  to  lamovs. 

n«covB«T  or  w«^  «.ji 

199.  Plaint-9  *  »  ^'•^jm. 
idamts  far  the  rooovary  «*Er^l» 
ments  Shan  be  broaght  ia  *«•<«"  "^ 
teoementa  are  situated.  .  s » *- 

200.  Wtrrants-*  k  »  ^J-^^tt 
Warnnta  for  giiiag  f^HSZtJm**' 
bear  date  of  the  day  BMsa^  »';»». 

issuing  thereof,  and  «W '?L-^«'*' 
quiring  aad  aothotisBg  im«''.P"?Sttf 
premises  within  a  PO"*52A.^Silf«k* 
be  a  period  oommeaaiBg*«>»T|^ ^ t 
rant,  and  endhu[  at  a  tuaenot  W  ^^  ^ 
more  than  ten  Ays  ftwasyS^ina^i 
may  execute  audi  w"""**?-^  0^  ** 
thereof,  or  at  any  time  dom  "«  r— 
named.  a  b^$ii'^!l 

126.-Upon  anplicatfcn  of  aW*"^a* 
sedion  fee  of'lie  «  4  W^  'ifi  «*^ 
tion  af  a  warrant  of  pooes"^'^^,*!* 
that  purpose  in  newm,  w  *jw  5  fc  4.  ^ 

to  the  court,  and  the  J"^_*f  oJ*'*^ 
for  which  securitT  i»  to  beisw.**  ^  v.» 

description  of  the  '"'XX*'** 


RBPLBVIM. 

192.  Inaetioiisof  replevin  no  other  eante  of  action 
shall  be  joined  in  the  summons. 

193.  Pmrtieuiart.  9  ielO  Viet.  e.  95,  «.  119.— 
On  entering  a  plaint  in  replevin,  the  plaintiff  must 
specify  and  describe  in  a  statemeat  of  partienlan,  the 
cattle,  or  the  several  goods  and  ehattds  tekea  imder 


clerk  within  sadi  thne  u 


dejo^' 


*«*' 


cierK  witnin  sacn  nmc  •'j-z,'.-^ 
the  giving  snch  secnrrty  sW  «  • 

the  party  4>idyiBg.       ..  ,.  uXte.^^''\ 

COMTBSSIOMS  ^^^f^C.Li'^'f.t 

202.  Allconfesnons  t" '«JSa*fi»r 
of  the  13  *  14  Vict.  c.  a,^^  iit^ 
clerk  five  dear  dsy»befo«*J^*;j; 
mons:  provided,  tist,  s«w«^^^  ^^ 

day  of   Uie  sammona,  tl»  d*^  jig 
confession  and  deliver^ ^ >«^' 

ject,  however,  toSS^bSiW i»>>=» 
costs  as  the  plaintiff  has  "^J^  0i  "f*^ 
the  defendant  not  having  ddirtW 
as  hereinbefwe  »e<I'*«*-       .^C*" 

OOK«IHTTO«»e«g«^^  ,^t. 

203.i.an<-i-of««5'£*>;:/*; 

13  &  14  Vict.  0.  Sl-J^ JjTLiaaH' i^ 
defendaat  to  «»**  Sl-T*^^ 
costs  besides  the  «wt »»  ■- 
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THE  LAW  TIMES. 


141 


«  entered  iceoidiiislr,  and  tha  ■monnt  of  the 
lUintiff's  casta  ahall  be  stated  aepsntelr. 

OOHSBNT  CAflBS  UKBIB.  13  ft  14  VlCT.  C.  CI, 

s.  17. 
2DL  WheMtbaii«tlM»i>p«MHiMall3&14 
net. «.  61,  s.  17,  ape*  to  tty  anr  of  tka  iniMtieoi 
Mreiameotioaed.  a  plaint  ahaU  be  ealarad,  and  a 
niHBOBi  iiaae  thereon,  a*  in  gtiuvaaaaa,  and  all 
le  ivlea  and  praotioe  of  tb«  eflIM  riiall  be  adopted 
inch  cases  so  far  as  the  saaie  an  a|)(dioablsk 
noouDixes  ukdeb  tbi  rainfoLT  socixnxs 

ACT. 

205.  In  cases  of  leitevnce  to  file  Coontj'  Court 
nder  13  &  14  Vict.  c.  115,  s.  22,  the  party  pro- 
Dsiog  to  refer  shall  enter  a  plaint,  and  a  summons 
lall  issue  thereon,  and  for  the  purpose  of  deter- 
lining  the  amount  of  the  subject  of  the  refbrenoe 
le  case  shall  be  treated  as  a  debt  or  demand,  for 
le  trial  of  which  the  consent  of  bothparties  is 
scessarr  undor  sec.  17  of  the  13  &  14  ^Hct.  c.  61, 
id  idl  the  rales  and  practioe  of  the  Court  shall  be 
lopted  with  respect  to  such  matter  of  reference  so 
r  as  the  same  are  applicable. 

PKOCEEDINOS  UNDER  12  &  13  VICT.  C.  108. 

206.  In  cases  of  reference  to  the  County  Courts, 
ider  12  &  13  Vict.  c.  108,  s.  22,  to  take  or  receive 
'idence  under  the  said  Act,  or  under  11  &  12  Vict. 

35,  the  same  fees  sliall  be  payable  on  such  refer- 
ice  as  on  the  entering  and  trial  of  a  plaint  for  Uie 
ial  of  which  the  consent  of  both  puties  is  neoee- 
ry,  under  section  17  of  the  13  &  14  Vict,  c  Gl ; 
id  all  tlie  rules  and  practice  of  the  court  shall  be 
lOpted  with  respect  to  such  ^laminations^  ao  iar  as 
«  same  are  applicable. 

rOBMB. 

207.  In  proceedings  for  which  forms  are  not  pio- 
ded  in  the  schadide,  tlie  dark  of  the  oonrt  sliall 
le,  as  guides  in  fiaaung  the  foims  Nqoiied,  Uiose 
liich  are  prescribed  in  me  schedule. 

RseisTKATioir  or  nTDomirrs. 

208.  The  derk  of  every  court  shall,  if  ait  any 
ture  time  the  Commissionsre  of  her  Majesty's 
reasury  shall  require,  transmit  to  such  place  and 

such  form  as  the  said  oomausaioners  may  ap- 
lint,  a  statement  of  tlie  jadgments,  whether  by 
naent  or  otherwise,  which  haTe  been  entered  for 
e  sun  of  ten  povnds  and  upwards  at  erery  court, 
between  that  court  and  the  court  next  pr^»ling ; 
d  such  statement  shall  be  transmitted  wi^n  three 
ys  from  the  boldii^  of  each  court;  and  the  said 
rk  shall,  when  required  by  tiie  said  commissioners, 
o  transmit  a  similar  retam  of  aH  judgments  of 
a  amount  whioh  have  been  entered  by  consent  or 
lerwise,  since  tiie  iith  of  August,  1850. 

209.  The  clerk  sludl  in  every  soch  case  certify  the 
Tectnees  of  ttie  return,  and  tlie  remuneration  for 
kking  the  same  shall  be  sack  as  the  Commis- 
ners  of  her  Mijesty's  Treamry  shall  be  pleased  to 
point  and  award,  to  be  pidd  ont  of  the  fund  pro. 
ced  by  fees  to  be  taken  for  learehps  in  tlM  said 
^ter. 

mSOLTSNCT. 

no.  The  mlea  of  practioe  and  oiden  in  insol- 
Kj  and  protection  cases  aa  used  by  the  Court 
the  Relief  of  Insolvent  Debtoia  in  I<andon,  shall 
adopted  and  used  as  the  mlea  of  practice  and 
!ers  in  iaaolveocy  and  protection  oases  in  the 
inty  Coorts,  so  iar  as  tiie  same  are  applicable  to 
said  courts. 

A.  S.  DowuHO,  8.L. 
Bob.  BaAMiKP. 
Jambs  'BapiMAtes. 
C.  J.  Galb. 
Wat.  FvBinnt. 
approTe  vf  these  Kales, 
OHN  Jkri^is. 
K  Eblb. 

AMOBt.  M-ABTIir. 

ALIAWAMOB  CO  WITNBaaBS. 

£  s.  d, 
itlemen,  merchants,  bankers,  and  pro- 

!ssional  men .' 0  7  6 

desmen,  aoctioneets,  accountants,  derka, 

od  yeomen 0  5  0 

meymen,  labonnn,  and  the  like 0  2  0 

velUns  expenses  per  mile,  one  way 0  0  6 


THE  LAWYER. 

jiTY  Practicb. — la  Jit  Stntkm'i  Sttalt, 
jomT.  198,  Vioe.ChanoeIlorTi;BNBB  ruled  that 
ad  not  joriadiction  to  order  the  oosts  of  a  tenant 
ife  of  property  taken  by  eommiiaioners  under 
[mproTement  Act,  incnrred  in  proving  the  title 
le  property,  to  be  paid  ont  of  the  corfmi  of  the 
pensation  before  investment. 
I  Shardlote  v.  Gaze,  17  Law  T.  196,  Vice- 
acellor  Brucb  explained  a  mistake  that  had 
I  made  aa  to  some  observations  which  bad  bllen 
>  him  with  respect  to  a  plaintiff's  affidavit  in 


support  of  a  claiai.  "  What  he  maaat  was,"  ha 
said,  "that  sooh  an  affidavit  waa  not  evidaneawlwni 
thsre  waa  a  conflict  of  afidavila,  bat  where  there 
was  no  appasition,  be  was  willing  to  tnst  the  plain- 
tiff's  affidavit  as  evidanoe." 


In  Btrktr  t.  Bfrek,  17  UwT.  196.  it  was  de- 
cided, that  where  interrogatories  are  settled  by  Ae 
Master,  and  a  party  is  dissatisfied,  the  proper 
coarse  is  to  wait  until  the  hearing  and  then  to  object 
to  the  depositions  lieing  read. 

In  Grtnt  v.  Small,  17  Law  T.  196,  Vica-Chan- 
cellor  Bbdcb  refused  a  isotioa,  that  an  injnnetioa 
to  stay  the  trial  of  an  ejectment  brooght  by  tha 
parties  moviag,  together  with  two  otiisr  defnidants 
now  ont  of  the  jurisdiction  against  the  plaintiffi  in 
equity,  and  which  liad  been  dissolved  against  the 
plaiutiifii  moving,  might  be  dissolved  as  to  the  two 
other  defendants,  or  tliat  the  plaintiffs  moving 
might  lie  at  liberty,  notwithstanding  the  injunction, 
to  proceed  to  trial  of  the  ejectment  in  the  joint 
names  of  the  tmlva ;  the  two  defendants  oat  of  the 
jarisiUotkNi  had,  after  the  aation  was  camiaenaad, 
left  the  oonntry.  Vice-Chanodlor  Bbdcb  said, 
"  that  the  parties  moving  were  not  now  partiaa  to 
tha  caoae,  and  therefore  be  doobted  tiieir  ability  to 
make  sndi  an  application  in  the  suit." 

CoMUOM  Law. — A  nice  point  of  praetiee'oc- 
caned,  in  Williemi  v.  The  Lords  Cotmmuaanen  qf 
thtAdmiraUy,  17  Law  T.  200.  In  a  writ  of  snm- 
mooa  tha  ddTendanta  wen  described  as  "  the  Com- 
missioaasa  for  essoatlBg  the  Office  of  Lord  High 
Adminl,"  aM.  It  was  served  on  ana  of  them.  By 
statata  the  CoBimiesinnere  might  sue  aad  be  saed 
by  that  name  for  certain  things,  but  it  appeared  on 
affidavit  that  the  present  action  was  not  for  any  one 
of  those  spediied  things,  and  that  they  were  not  a 
corporate  body.  But  upon  motion  to  set  aside  the 
writ  and  service  on  this  account,  the  Court  held 
that  it  could  not  in  this  form  take  notice  of  the 
merits  of  the  caase  of  action,  or  tliat  it  was  not 
ona  wfaidi  aould  not  be  saed  fer  ia  this  form,  and 
also  tiiat  the  service  on  M.  was  not  irragnlar,  where 
the  Commissfonen  could  be  sued  in  thdr  eoUeotive 
name. 

Another  interesting  esse  on  Ktidemet  is  to  be 
noted.  In  PrUehard  v.  Bagskawe,  17  Law  T. 
199,  a  writ  of  summons  had  been  issued  to  save 
the  Statute  of  lamitatiaos,  and  regularly  continned 
by  oitat  andj>/uW«*  writs ;  on  issoe  joined  on  the 
plea  of  the  statute,  the  plaintiff  mtitt  thtw  hf  tm. 
trmiie  eeidenet  that  the  date  and  return  of  the  first 
writ  men  mdontd  on  the  last  writ  at  the  time  qf 
the  ttrviet  on  the  defendant,  and  that  ndther  the 
roll  contuning  the  statement  of  the  writs,  nor  the 
writs  themselves  containing  the  indorsemenia,  are 
evidence  of  the  tut. 


SUPERIOR  COURTS  OF  COMMON  LAW. 
TTRST  BBPOHT. 

TO  THB  aVBBN's  MOST  IXCELLENT  MAJBSTY  IN 
bbb  high  COCBT  0>  CBANCBBT. 
Wb,  your  Majesty's  ooaimisdonars  appointed  to  in. 
quae  into  the  proeess,  practice,  ud  system  of 
pleadiof  of  the  Sopericw  Courts  of  Law  at  Weat- 
minstsr,  the  mamisr  of  coodneting  salts  and  other 
prooeedinga  in  snoh  oonrts  and  on  the  circuits,  and 
the  casta,  chargea,  and  expenaea  ioeidentd  tliereto, 
tha  praotiee  at  the  jndgea'  chambeza,  and  the  dotiee 
of  the  aaveral  officers,  darks,  and  other  penons  of 
and  estineetwd  with  sudi  cemrti,  drcnits,  and  judges' 
chamben,  hnmbly  oert^  to  ;r<>*>r  Majesty  that  we 
have  pnxiaeded  to  consider  with  the  utmost  atten- 
tion in.oor  power  the  natters  thus  sobmitted  to  our 
invastigation. 

On  entsting  mion  the  duty  imposed  on  as  we 
foond  the  field  of  examination  aa  inquiry  so  exten- 
sive that  it  would  be  impoasible  to  report  on  tU  the 
matters  comprehended  in  it  witbont  an  injorions 
delay  of  some  objects  wfaidi  seem  to  require  imme- 
diate attention  aad  reform. 

The  oidinaiy  and  in  most  cases  the  exclosiTe  re- 
medy for  the  redress  of  dvil  injnries,  and  the  m- 
foroement  of  legal  rights  between  subject  and  sub- 
ject, in  the  Superior  Courts  of  Law,  b^g  the 
remedy  b^  action,  we  deemed  it  expedient  to  direct 
our  attention,  in  the  first  instance,  to  the  proceedings 
in  an  aetlont  aad  we  have  eareftilly  considered  every 
usnal  and  ordinary  step  therein,  from  the  commence- 
ment to  the  conclusion,  in  order  to  ascertain  what 
alteratioas  might  be  benefltally  made  in  the  present 
practiee.  With  tills  object  we  read  and  considered 
the  report  of  tile  former  commissioners,  who  acted 
under  commissions  issued  by  their  late  Majesties 
King  George  IV.  and  King  William  IV.  and  have 
farther  availed  ounelvea  of  all  the  information 
which  we  conld  procure  ftttm  the  various  publioatioDs 
rebting  to  the  subject.  And  in  ordor  to  obtain  tiie 
opinions  and  jndgmeatof  members  of  beHi  branches 
of  oar  Ptofesiion,  waprspKad,  aad  caasad  to-  be 


very  extaasivaly  dreolated,  snageatiOBS  as  to  snah 
altaationa  as  ssemed  to  as  asmsable,  aad  iavitaA 
and  reedved  many  oomnmnioaHens  upon  Ifcara  oC 
the  most  valuiAle  land,  and  from  iriuak  we  hav* 
dsdved  much  advantage. 

In  aa  appendix  anaiBxed  to  tUs  report  we  haaa 
stated,  inaaapantefom,  asammaryof  tfaaamandi 
meats  which  we  leeamssand. 

The  first  step  in  an  aation  at  law  is  Hat  of  sotn- 
moniog  the  party  against  whom  the  action  is  brought 
into  tl^  oaort  in  whioh  the  action  ia  intended  to  ba 
carried  on. 

This  is  effected  in  personal  actions  by  what  ia 
termed  a  writ  of  sdbubobs.  The  present  writ  waa 
introduced  by  the  Uniformity  of  Process  Act,  %tti 
Wm.  4,  c.  39,  and  is  a  grant  improvement  on  tha 
former  modes  of  commencing  actions. 

In  the  presttit  form  of  wnt  tha  natnn  or  sahjeofe 
matter  of  the  action  is  required  to  be  stated.  Thia 
reqairamant  is  utteriy  nseleea,  and  leads  to  captioaa 
objections,  and  to  much  fruitless  expense  and  delay. 
To  shew  its  inutilitv  it  is  only  nsoessary  to  moiiioa 
that  it  is  complied  with  by  stating  in  the  writ  that 
the  action  is  "  on  tbe  case,'  which  may  mean  that 
the  plaintiff  sues  upon  the  warranty  of  a  hone,  or 
for  the  negligent  conduct  of  a  suit  by  an  attoniey, 
or  for  carelessly  driving  over  the  plaintift  or  for  tha 
infringement  of  a  patent,  or  sluider,  or  sadnctioii. 
or  any  of  numberless  other  causes  of  oomplaint;  at 
to  state  that  the  action  is  "  on  proasiseh"  whiob 
may  be  for  goods  sold,  or  to  recover  &  railway  depo. 
sit,  or  for  breach  of  promise  of  mairiace,  or  for  de* 
feet  of  title  to  an  estate,  or  for  breach  of  wannaty 
of  a  horse,  or  upon  a  bill  of  exchange;  and  so  at 
other  forms  of  action.  We  therefore  recommend 
one  general  form  of  writ  for  every  actioa,  and  tliat 
it  shall  not  be  necessary  to  mention  any  form  or  oanaa 
of  action  in  the  writ. 

The  writ  of  suramens  is  prepared  by  the  plaintiff 
or  his  attorney,  and  brooght  to  the  office  to  be  aa« 
thenticated  by  the  seal  of  the  Court,  and  the  plain* 
tiff  is  required  to  deliver  to  the  officer  a  memo- 
randum (»Ued  a  praeipe,  which  contains  the  namea 
of  the  plaintiff  and  defendant,  the  name  of  the  attot^ 
neys  issuing  the  writ,  and  the  date.  This  meme- 
randnra  has  been  objected  to  aa  useless,  bat  in 
practice  it  is  not  so.  The  officer  files  i^  and  enters 
the  fiill  particulars  of  it  in  a  book.  Thia  itself  provas 
the  precise  day  when  the  writ  was  issaed,  and 
operates  as  a  check  on  fraodnlent  plaintiffii,  who 
mil^t  otherwise  antedate  it,  to  the  effect  of  a 
tendor,  or  of  the  Statute  of  Limitatims,  or  for  otliet 
purposes.    We  therefore  recommend  that  it  be  ra> 


It  has  been  suggested  that  provision  might  b» 
made  to  dispense  altogether  vrith  sealing  tbe  writ  at 
the  office,  by  providing  that  parties  might  issue  their 
own  writs,  smd  that  the  date  of  the  Uoer  should  be 
anthanticated  by  a  note  or  registered  post  letter 
being  sent  to  the  office  on  the  same  day.  It  is  cer- 
tainly true  Uiat  tiie  writ  is  prepared  by  the  plaintiff 
himself,  and  that  any  one  is  entitled  to  issue  it  at  his 
pleasure ;  but  the  present  practioe  gives  rise  to  no 
complaint,  and  the  greet  and  daily  increasing  facility 
of  oommonication  between  London  and  every  part  of 
the  oonntry  tends  to  lessen  anyinoonvenience  which 
may  be  occasioned  hy  it.  We  therefore  do  not 
recommend  any  alteration  in  this  respect.  The  sub- 
stitate  proposed  of  sending  a  notice  to  the  office, 
would  be  entirely  new,  perhaps  not  very  well  under- 
stood or  attended  to,  and  liable  to  error  and  fraud. 

A  writ  is  served  by  ddivering  a  copy  to  the  de- 
fendant personally,  and  shewing  to  him  the  original, 
if  it  be  leqoiied ;  so  that  where  expedition  is  desired, 
and  there  are  several  defendants  living  in  different 
places,  or  where  it  is  not  known  where  a  single  de- 
fendant is  living,  two  original  vrrits  are  extremely 
convenient.  We  therefore  recommend  that  it  should 
be  made  competent  to  a  plaintiff  to  take  oat  can- 
cuirent  writs. 

Aa  to  the  duration  and  continnanee  of  writs,  it  is, 
in  our  ophiion,  not  advisable  that  writs  should  he  at 
indefinite  duration.  On  the  other  himd,  it  is  plainly 
impoadble  to  prevent  a  plaintiff  from  commendng  a 
new  acdoD  after  the  penod  for  serving  a  former  init 
has  expired;  and  as  he  sometimes  is  really  unable  to 
serve  the  first  writ,  and  therefore  may  be  fairiy  en- 
titled to  its  cost,  there  is  no  reason  why  he  shoald  not 
be  allowed  to  continue  it.  Besides  this,  there  are  many 
cases  arising  from  the  Statute  of  Limitations  and  other 
statutes,  as  well  as  from  the  law  of  tender  and  set-off, 
which  make  it  a  matter  of  necessity  to  continue 
the  original  writ.  We  think,  therefore,  that  a  writ  of 
summons  shoald  have  a  limited  duration,  but  that  it 
should  be  capable  of  being  renewed  or  continued. 
At  present  this  is  done  by  further  writs,  c^led  aUaa 
or  pluries  writs,  which  may  be  issaed  at  any  time, 
except  where  a  writ  is  renewed  to  save  the  Statute 
of  Limitations,  in  which  case  the  renewed  writ  must 
be  issued  within  one  month  after  the  expiration  of 
the  first  Now,  if  the  second  writ  be  not  issaed 
within  that  period,  an  absurd  consequence  fallows, 
that  on  the  same  record  the  same  words  (i.f.  "  the 
commencement  of  the  suit")  have  different  mean- 
ings :  thus  it  has  been  hdd,  that  if  the  Statute  of 
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liimitationa  be  pleaded,  and  it  appear  in  evidence 
that  the  cause  of  action  accrued  more  than  six  years 
before  the  date  of  the  second  writ,  the  jury  ou^ht  to 
find  for  the  defendant,  berausc,  the  first  writ  not 
]iikving  been  continued  within  a  month  after  its  ex- 
piration, the  action  for  the  purposes  of  this  plea  did 
not  commence  on  the  date  of  the  first  writ ;  while  if 
a  set-off  be  also  pleaded,  and  it  appear  that  the  set- 
off accrued  between  the  dates  of  the  issuing  the  first 
Bnd  second  writs,  the  jnrj*  must  find  that  there  was 
no  set-off  at  the  commencement  of  the  snit,  be- 
cause for  the  purposes  of  that  plea  the  action  did 
commence  at  the  date  of  the  issuing  of  the  first 
•writ. 

A  further  inconvenience  which  arises  from  the 
present  system  is  the  expense  and  trouble  incurred, 
•where  the  Statute  of  Limitations  is  pleaded,  in 
making  up  and  proving  the  roll  on  which  the  writs 
and  continuance  must  now  he  entered,  a  proceeding 
which,  as  experience  has  proved,  presents  oppor- 
tunities for  fraud  and  serions  technical  difficulties. 
We  think  that  the  practice  may  easily  be  amended, 
and  the  incongruities  above  pointed  out  avoided, 
without  allowing  the  plaintiff  to  resume  at  any  time 
an  action  in  which  he  has  done  nothing  but  issue  the 
writ.  We  therefore  propose  that  the  writ  of  sum- 
mons shall  have  a  limit,  but  that  it  may  be  renewed, 
and  if  renewed,  shall  be  forall  purposes  renewed  in 
the  same  manner.  We  suggest  that  the  duration  of 
the  writ  be  six  months,  in  lieu  of  the  present  period, 
which  is  four  months,  and  tliat  it  may  be  renewed 
from  six  months  to  six  months  within  each  period  of 
six  months.  We  suggest  the  period  of  six  monthj 
because  it  was  proposed  by  the  former  commission 
ers,  and  is  very  much  preferred  by  the  Profession. 

We  recommend  a  new  mode  of  continuance  or 
renewal,  by  a  stamp  or  seal  on  the  writ  itself.  It 
will  he  both  cheaper  and  more  simple,  and  the  writ 
will  on  its  face  shew  its  own  date,  and  that  of  it« 
renewal.  We  propose  that  the  renewal  stamp  he 
obtained  in  the  same  way  as  an  alias  writ  is  at  present 
obtained,  viz.  by  delivering  a  praecipe  as  on  an  alias : 
so  that  a  record  of  the  renewal  and  of  its  date  will 
exist  at  the  office. 

In  order  to  give  every  facility  to  the  suitor,  in  cases 
where  it  is  necessary  to  renew  a  writ  which  may  ha 
at  a  distance  or  mislaid  on  the  eve  of  its  running  out, 
we  propose  that  a  concurrent  writ  may  be  issued  and 
renewed,  in  like  manner  as  the  first  writ  might  have 
been,  and  with  like  effect.  The  date  and  particulars 
of  the  first  writ  can  be  obtained  at  the  office  from 
the  entries  there,  and  the  new  concurrent  writ  may 
be  issued,  and  then  renewed,  as  the  first  writ  might 
have  been. 

At  present  the  writ  can  only  be  served  in  the 
county  named  in  it,  or  within  two  hundred  yards  of 
its  boundary.  This  practice,  wo  have  reason  to 
know,  is  contrary  to  the  intention  of  the  very  emi- 
nent persons  who  sugeested  tho  Uniformity  of  Pro- 
cess Act.  It  leads  often  to  delay  and  to  expense, 
from  the  necessity  of  issuing  a  fresh  writ  when  the 
defendant  proves  to  be  in  a  different  county.  The 
writ  is  directed  to  the  defendant :  not  to  the  sheriff 
of  the  county ;  and  we  are  not  aware  of  anv  advan- 
tage whatever  arising  from  the  restriction.  We  there' 
fore  advise  that  provision  be  made  that  the  writ  of 
summons  may  be  served  anywhere  within  the  juris- 
diction of  tlie  court. 

According  to  the  present  practice,  it  is  necessary 
that  the  writ  of  summons  should  he  served  perso- 
nally on  the  defendant,  and  we  have  hitherto  con- 
sidered the  course  of  proceeding  where  the  defendant 
has  been  served  with  the  writ ;  hut  cases  frequently 
occur  in  which,  owing  to  the  defendant  purposely 
keeping  out  of  the  way  to  avoid  service,  or  to  his 
being  out  of  the  jurisdiction  of  the  court,  service  is 
impossible.  The  plaintifTs  remedy,  where  the  de- 
fendant avoids  service  of  the  writ  of  summons,  is  by 
a  writ  of  disirinfjaa,  which  issues  in  two  cases ;  one 
to  compel  an  appearance,  or  to  autliorise  a  plaintiff 
to  proceed;  the  other  to  ground  proceedings  t9 
outlawry. 

For  the  former  purpose  it  is  obtained  on  an  affi- 
davit giving:  the  Court  or  a  judge  reasonable  ground 
to  believe  that  a  defendant  who  is  in  £ogland  keeps 
out  of  the  way  to  avoid  service.  Tlie  writ  is  directed 
to  the  sheriff,  commanding  him  to  distrain  the  de- 
feiidant's  goods  to  compel  Ijim  to  appear.  A  copy 
of  the  writ  is  delivered  to  fl>e  officer  who  is  employed 
to  execute  it,  to  be  served  on  the  defendant,  if  he 
can  be  met  with,  or  if  not,  to  he  k'fl  at  the  place 
where  the  disirinfjas  is  to  be  executed.  Tlie  sheriff 
serves  the  copy  of  the  writ  Ujion  the  defendant,  if  he 
can  be  met  with,  and  also  oxocnics  the  writ  upon  his 
goods,  if  he  have  any.  If  the  defendant  has  no  goods 
the  copy  of  the  writ  is  still  served  upon  him  if  pos- 
sible ;  that  service,  of  itself,  where  there  are  no 
goods,  being  a  sufficient  execution  of  tho  writ. 
Where  the  defendant  cannot  be  met  with,  and  no 
gootls  can  he  found  to  distrain  upon,  af^er  every  rea- 
sonable efforthas  been  made  to  find  him  and  his  goods, 
a  return  is  made  of  non  est  invimivs  and  nnlta  bond. 
On  the  writ  being  executed,  or  on  a  return  of  non  mt 
inventm  and  nulla  bona  being  made,  together  with 
an  affidavit,  shewing  that  dno  exertions  have  been 
used  to  serve  and  execute  the  writ,  the  plaintiff  is 


pennitted  to  oroeeed.  If  it  were  oeriain,  in  all  caiM 
whore  the  jnoge  or  Conrt  is  led  to  conohide  that  the 
deCaodant  n  keeping  oat  of  the  my  to  avoid  wnrioe 
of  the  writ  of  tammons,  that  lie  really  is  doing  so, 
no  further  proceeding  opnld  be  oeceisarr,  for  the 
ol^ect  of  the  writ  is  to  give  the  defendant  notice  of 
the  action,  and  it  is  useTeas  to  persevere  in  attempt- 
ing to  do  so  when  be  shews  be  has  bad  such  notice 
by  Iceeping  out  of  the  way  to  avoid  serrice.  But  as 
there  is  a  possibiHtr  tliat,  from  the  fraud  or  error  of 
the  plaintiff,  or  from  partial  information,  an  etroneoos 
conehnion  on  this  head  may  be  come  te  by  ttie 
tribunal  to  which  the  question  is  referreiW  the  pio> 
cea*  of  diilrinffat  liai  been  provided.  la  snbatanoe 
this  prooais  is  an  attempt  to  give  notice  to  the  de- 
fendant to  appear. 

According  to  the  pieeent  practice,  the  distringas  is 
a  very  expensive,  and,  as  it  appears  to  us,  nnneces- 
sarv  process.  We  propose  that  the  writ  be  abolished, 
ana,  in  lien  of  it,  that  power  be  given  to  the  Conrt 
or  judge  dther  to  order  that  the  plaintiff  may  pro- 
ceed at  once  as  if  personal  service  nad  been  effected, 
or  to  direct  a  notice  to  be  served  or  attempted  tq  be 
served,  in  such  manner  as  may  be  directed,  requiring 
the  defendant  to  appear ;  and  npon  this  being-  done, 
to  authorise  the  plaintiff  to  proceed. 

If  the  defendant  has  any  goods  which  can  b^ 
seized  under  a  diitringai,  su(£  a  notice  as  above 
proposed  is  as  likely  to  come  to  his  knowledf^e  as  the 
Act  of  his  goods  having  been  seized ;  and  if  he  has 
not,  there  will  be  more  likelihood  of  his  obtaining 
snc4  knowledge  than  under  the  present  system.  It 
is  true  that  at  present  the  dUlringat  is  put  into  the 
bands  of  an  officer  of  the  sheriff,  who  is  to  imsar  to 
his  efforts  to  ezecate  it.  No  doubt  this  it  soma 
though  no  ^eat  additional  security  against  fiand; 
but  when  it  is  considered  that  at  present  the  law 
trusts  to  a  plaintiff  himself  to  swear  to  the  personal 
service  of  the  writ  of  summons  on  the  defendant, 
there  need  be  no  great  difficulty  in  allowing  him  to 
swear  that  he  has  tried  to  effect  such  service,  for  in 
reahty  a  false  statement  on  the  latter  question  is 
more  easy  of  contradiction  than  on  the  former. 

With  respect  to  the  datringdi  to  ground  pro- 
ceedings to  outlawry,  that  proceeding  is  open  to  even 
stronger  objections.  From  the  b^inning  to  end 
the  proceedings  to  outlawry  on  mesne  process  ate 
founded  on  fiction  and  built  up  of  techmcal  forms. 
Outlawry  is  in  theory  a  judgment  pronounced  for 
contumacy  in  neglecting  to  appear  in  one  of  the 
Superior  Courts,  to  be  amenable  to  proceedings 
there  instituted.  Such  a  judgment  is  pronounced 
after  issuinj;  one  process  called  in  exigent,  directed 
to  the  sheriff  of  the  county  in  which  the  plaintiff 
has  thought  proper  to  lay  the  venue,  commanding 
him  to  exact,  i.e.  demand  the  appearance  of  the 
defendant  at  five  successive  County  Courts,  and 
another  process,  called  a  writ  of  proclamationa, 
which  ought  to  be  directed  to  the  sheriff  of  the 
county  in  which  the  defendant  is  dwelling  at  the 
time  of  issuing  the  exigent,  but  which,  in  total  dis- 
renrd  of  the  statute  31  Eliz.  c.  3,  is  gene- 
rally directed  to  the  same  sheriff  who  exe- 
cutes the  writ  of  exigent,  and  which  com- 
mends three  prochunations  to  be  made  requiring 
the  defendant  to  appear,  one  at  the  Coun^ 
Court,  another  at  the  general  Quarter  Sessions,  and 
another  (a  month  at  least  before  the  fifth  exaction, 
or  ^mUo  txaetut)  on  a  Sunday  immediately  after 
divine  service  or  sermon,  at  or  near  the  usual  door 
of  the  nearest  church  or  chapel  of  the  town  or  parish 
where  the  defendant  was  dwelling  when  the  exigeBl 
waa  awarded,  or  affixing  a  notice  of  such  procla. 
mation  on  or  near  to  the  doors  of  all  the  ehnndiea 
and  chapels  within  such  town  or  parish  pnnriously  to 
the  commencement  of  divine  service.  If  the  defend- 
ant do  not  appear  before  the  five  exactions  and  three 
procUraations  bame  been  mode,  judgment  df  outlawry 
is  pronounced,  and  he  becomes  an  outlaw ;  the  con- 
sequence i«,  that  he  becomes  liable  to.  imprisooment 
fbrfeits  to  the  Crown  his  goods  immediately,  anc 
his  chattels  real  and  Die  profits  of  his  land  upon  office 
found,  is  ineapadtated  flrom  maintshiing  dril 
actions,  and  becomes  subject  to  other  Usabilities, 
which  he  can  only  get  rid  of  by  procuring  his  out- 
lawry to  be  set  aside  or  reversed.'  If  he  does  nei- 
ther, the  creditor  may  proceed,  in  cases  where  the 
outlaw  bos  any  property,  to  caure  Crown  process 
to  issue  upon  the  judgment  of  outlawry,  the  pro- 
ceeds of  which,  if  any,  may,  by  means  of  a  pe- 
tition to  the  Lords  of  the  Treasury,  be  made  available 
for  the  satisfaction  of  bis  debt — a  result  whjch,  we 
believe,  very  rarely  happens.  In  case,  however,  the 
outlaw  should  he  desirous  of  setting  aside  or  revers- 
ing the  proceedings,  he  may  always,  in  practice,  do 
so,  without  any  difficulty;  and  to  effect  that  object 
he  may  proceed  in  one  of  two  ways :  first,  by  setting 
aside  the  outlawry  on  application  to  a  judge  at  cham- 
bers ;  or,  secondly,  by  a  reversal  of  it  upon  a  writ 
of  error.  The  former  may  be  effected  in  a  few  days 
as  a  matter  of  coarse,  without  swearing  to  a  defence 
on  the  merits,  merely  upon  payment  of  the  costs  of 
the  outlawry  and  entering  an  appearance  to  the 
action,  upon  which  the  plaintiff  must  proceed  to 
judgment  in  the  ordinary  way.  The  latter  may  be 
efibcted  after  some  delay,  bat  equally  as  a  matter  of 


conne,  wittiont  paying  tiie  plaintiff  tfae  eoats  of  the 
outlawry,  and  witfaoot  eren  entering  an  ^pearanoe 
to  the  action,  so  that  the  plaintiff  is  left  m  •  wnne 
poation  tiion  he  was  befors  the  piociiediiigiii  to  out- 
lawry  were  instttatsd,  by  the  delay  whieh  ba>  inlar- 
vened,  and  the  coite  tint  Ian  be«i  thrown  away, 
and  with  no  batter  remedy  than  to  praoeed  afrakta 
another  judgment  of  ouUawiy,  wnieb  ttisy  ia  like 
nuMier  be  i  evened  withoot  'payaiettt  «f  ooMs,  aad 
witfaoat  eren   altering  an  ■ppsanmee.      TUt  is 
the  inevitable  innlt  «  tlM  tsonfliot   betw««a  (he 
rule  of  law,  that  no  man  shall  be<mthnred  who  isaot 
within  the  kingdom  at  the  timeof  theexigentawarded, 
and  the  rule  of  piacUce- adopted  ItytkaOnXs,  sot 
toaU(nra<iWF<ii;af  towsnefstthepoivoaeof  pro- 
ceedraftooaUawrywilMsitbeealabHehedl  ihat^ 
defindaat.  is  out  of  the  kingdom  at  ifce  time;  so 
that  tlw  proceeding  eaa  practically  only  ba  ~      ' 
in  caOei  where  tiie  refmt  is  fare  to  be  • 
A  ett«ng  instance  of  thia  ia  to  be  foand  ia  the  ease 
of  Mattktmi  T.  Brt;    1  Lwd  Rarymood,  3*9; 
Carthew,  4&9,  8.  C,  where  pweeodinga  to  ootiawi/ 
against  a  fonigner,  who  had  never  been  ia  tUs 
country,  were  sostoiaed  on  a  motion,  tfacoth  en- 
doobtedly  they  might  have  been  itiweiaed  on  i  writ 
of  error.    It  seems,  therefore,  that  (he  ooly  effect  of 
this  clumay  procedure  is  to  iadnoe  defandaats,  in 
consequence  of  the  saperior  ease  and  speed  vrith 
wfasch  they  can  get  rid  of  the  emneoiu  piooeed. 
ings  by  mation  or  tammons  beAn«  a  jui%B,  to  pre. 
fer  that  courte,  tluragh  aeoompaaM  by  the  inei- 
dents  of  payment  of  costs  and  entry  of  aa  appear- 
anoe,  to  the  more  dilatory  tiMUgli  eqially  ontaio 
proceedmg  in  error,  by  which  additioaal  expeaie 
may  be  iaipoaed  upon  the  plaintiff;  but  payigent  of 
bis  ooots  and  the  milbrf  of  an  appeonace  nay  be 
wvotded.    it  teems  to  ns  ttat  the   piiatiuhii  co 
which  tliis  proceeding  ia  founded  are  wholly  Ms* 
and  auvfuiuiy  ^  tiie  jaritpradcDea  of  a  tMtttk 
coonbry. 

Ia  conflrmatioB  of  our  own  viewa  we  may  hnr 
refer  to  the  feUowing  pottage  in  tfaa  Aral  icpott  of 
the  former  oommintnien : — 

Th«  pneiiee  of  ontlawrr  ia  one  of  ibow  abiuH  vlicb 
are  prejadicial  to  tho  rignta  of  both  the  oontnKfing  pw- 
tiea.  Irit  inSieta  on  the  plabitiff  the  evOa  of  Mm  ul 
expaoaa,  it  anlijects  tha  deflmrlaar,  en  th«  vtker  kat,  la 
sarpria*  and  ofpraMien.  b  its  origiBal  ihaiga  it  aaa 
inteadedto  civetha  moat  aat^  and  raitnatiirl  aalicarf 
the  suit,  ana  its  penal  opeiatiim  attached  only  ca  lb<  aa- 
tomadoos  or  fnodolent,  who  after  such  mtice  dioct  Tn 
aet  the  King^i  authority  at  defiance,  hyrefstsmz  ohtAeaa 
to  tAe  exigeney  of  hia  writa.  Bat  in  fta  mudcfa  fona  it 
can  aoarody  ba  aaid  to  have  any  teadeoey  am  la  ap^iaM 
tha  defendant  of  tha  ootioa,  mueh  ieaa  lo  van  lua  bj 
diatinot  and  repeated  anmmona.  In  HtA,  he  i«  arrer  iob- 
moned  during  the  whole  coorao  of  tha  pnK«^£as.  'Qe 
original  writ,  ospiaa,  aliaa,  and  pliilf«a  are  not  rvn  deE- 
verad  to  the  sheriff  to  be  exoouted.  but  are  rataraid  aa  a 
mere  matter  of  form,  aad  the  axaotioaa  ia  I^osdo*  are  aoi 
verv  likelj  to  oome  to  tha  dafoadaafa  knonledf^,  cvcaii 
ha  he  reaident  there,  much  leaa  ia  the  ordinary  oacc  of  bia 
being  in  another  vamilef  at  tha  eme.  Kor  doea  aay 
areatar  affoet  ia  geonal  aWaad  the  proebmataaas,  sdaw 
the  defepdant  shoold  reaide  at  the  time  in  th«  pariah  ia 
which  procUmetion  )b  made,  or  m  Ela  vieinitT;  beiftia 
can  aaldom  happan,  for  at  tbetiaw  i»T  ■«aailia|  rfci  Mi 
gent  he  ia  connnnlj  abroad,  or  if  ia  iraglaaMJ.  Ua  aialaif 
place  of  abode  ther*  ia  enknowB. 

A  defendaat  against  whom  judgment  of  oiulaari  yaaia 
has  therefore  In  general  had  no  preriooa  itotire  Ikatik 
snit  has  been  comntenent,  and  nay  prOtpMr  toav  n> 
(^paMuattT  of  beeaa>oif«eqDaUte«wia>  that  iM^aadit 
ia  qaits  poaaiUa'thatevea  Ua  pru^utta  m»ftm  aOiad  aad 
aold,  and  the  prooeeda  poW  eytita  t>i«»-pltni>ir.  Wm»  >• 
iaawK* that  ass  actioaiapsqdiaaaainrthn.  ftama 
that  vhere  the  plaintillhaa  vexaSoudyi  proovded  la  <ial- 
lawry against  a  defendsntw^  «»  ppnotmlly  tabenx 
vrith.  and  might  bare  beesaftested  or  anrad  wilb  a  «nt, 
thaCoutwffl  abUgoO* plsiiMr-ln aoth  OMato  renna 
thaeatiawkyot  biaiswo  amtonaai.bat  it  is  apptafeaadad 
that  Uiia  ia  not  aitmaoa  dfM(aai[ah*dl  aaea  asuaai  hA 


improper  use  of  the  KOifeaa;,  while,  on  tha  othev  koad,  i* 
aUowed  appEcalioi>.rlt.  to  petson*  withia  tha  m^  rilw 
eaanot  be  (band  try  the  ptfiatifr,  oi-'to  penaaa  abroad 
anwtber  their  platS  Af  testflaaee  there  iM'taowa  ta  Ua  «r 
nnt  iqipaani  ta  harag  iiryhailhaad  npniaaaiialMiti— ' 
Ibthidt  maty  be  added  tkatHttauda  of  a*aaaB«aa<i>a- 
ISwry  ia  not  ao  eaay  aa  it  ought  to  bf  ahBii  il  Jiaa  toaa 
awarded  against  a  person  who  Lad  no  prevna  ir*^ — ^ — 
of  the  aon,  and  has  therefbre  been  gniny  of  aoe 
orwiIfi^d«n>idtr  ibritis  attended  with  tmmit 
pens*,  inToMog  In  tha  oaae  of  ■  regular  oaUawrr  &a  pa^ 
moaktathe  ploiaUir  of  the  whola  oa^a  aiti  iiA^  i^aa 
that  pmnaailing,  inclniHag  the  ilBe  ca  tha  eeigiaai  «■>. 

In  tiiit  eondenmation  of  ondawry  we  coaetirT  we 
think  it  impossible  to  justify  a  pracfice  whWi  ir 
never  adopted  except  when  avowedly  eiiuueue^ 
which  only  incidentally  and  easnally  eflbcts  te  pw- 
I  pose,  and  is  often  attended  with  injustice  and  (^ 
presnon.  Nothing  has  been  done  to  carry  af 
effect  the  views  of  the  fomer  coniufosiooew ;  aaf 
we  think  that  a  ver^  simple  and  eflScacioas  \ 
ing,  and  one  consistent  with  modem  *i 
usages,  may  easily  be  provided^  - 

In  lien  of  the  proceedings  to  nntiawry, 

abolition  of  which  we  recommend,  we  ptepoot'llBtt 
a  writ  of  summons  may  issue  against,  and  be  armd 
upon,  a  British  subject  resident  abroaul;  and  that 
the  Court  or  a  judge  may  have  power  1 1  anthcnsa 
proceedings  to  be  had  to  judgment  and  execsacni. 
I  upon  being  satisfied  by  affidavit  that  tbe  writ  was 
>  served  upon  the  defendant,  or  came  to  his  kaov. 
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ledge,  and  that  be  wilfully  neglects  to  appear  to  the 
writ.  We  see  no  reason  whatever  why  a  British 
subject,  by  going  out  of  the  jurisdiction  of  the 
Court,  should  deprive  his  creditor  of  the  benefit  of 
a  judgment ;  aud  the  Court  or  judge  would  always 
tske  care  that  proceedings  were  not  carried  ou  to 
judgment  without  the  defendant  having  ample  op- 
portunity of  defending  hinaeclf,  if  he  should  think  fit. 
We  believe  that  it  will  afford  some  check  to  persons 
recklessly  or  fraudulently  contracting  debt«  here, 
and  then  setting  their  creditors  at  defiance  by  leav- 
ing the  country — a  practice  of  no  unfrequent  occur- 
rence. 

Having  considered  the  writ  of  summons  as  ap- 
plicable to  the  commenqement  of  suits  brought 
against  persons  resident  within,  and  British  subjects 
resident  out  of,  the  jurisdiction,  we  propose  to 
suggest  a  plan  enabling  persons  within  the  jurisdic- 
tion to  prosecute  actions  against  foreigners  resident 
abroad.  At  present  this  can  be  done,  but  only  by 
means  of  the  machinery  of  outlawry,  which  we  have 
suggested  should  be  abolished. 

In  other  countries— for  e.xample,  France — a  power 
exists  of  suing  a  person  resident  in  England,  and  it 
seems  but  reasonable  that  British  subjects  should 
have  the  same  advantage  of  availing  themselves  of 
the  process  of  their  own  courts  against  foreigners  j 
and  if  such  a  power  ought  to  exist,  it  certainly  ought 
not  to  be  burdened  with  the  necessity  of  incurring 
the  heavy  expense  of  such  complicated  proceedings  as 
those  which  are  connected  with  outlawry. 

It  will  rarely,  if  ever,  occur  that  proceedings  will 
be  instituted  against  foreigners  unless  they  have  pro- 
perty in  this  country,  and  when  this  is  the  case, 
there  invariably  exist  some  means  of  commuuica- 
tion  with  the  owner,  so  that  we  cannot  anticipate  any 
serious  difficulty  in  giving  the  reqiusite  notice  of  the 
action. 

Difficulties  have  been  suggested  as  to  any  writ 
issued  by  the  courts  of  this  country  being  served  in 
another  coimtry  on  a  foreigner  as  a  means  of  com- 
pelling him  to  appear  and  defend  an  action,  and  we 
think  this  objection  may  be  obviated  by  serving  a 
notice  that  a  writ  has  been  issued  in  this  country, 
instead  of  serving  the  writ  itself. 

\Vo  recommend,  therefore,  that  in  such  cases  a 
writ  may  be  issued  for  the  purpose  of  commencing 
the  suit  in  the  form  contained  in  Appendix  B,  No.  3; 
that  a  notice  of  this  writ,  according  to  the  form  con- 
tained in  the  same  Appendix,  may  be  served  on  the 
defendant.  It  will  be  observed  that  this  notice 
affords  precisely  the  same  information  that  the  ser- 
vice of  the  writ  itself  does  in  other  cases.  The  sub- 
sequent proceedings  as  to  the  mode  of  obtaining 
judgment  will  be  similar  to  those  which  we  propose 
should  be  adopted  against  a  British  subject  resident 
abroad. 

{To  be  continued.) 


AGENCY  CHARGES. 

TO  THE  EDITOR  OK  THE  LAW  TIMES. 

Sir, — Your  correspondents,  "W."  and  "Lex," 
in  reference  to  the  nonpayment  of  agency  charges 
for  serving  process,  &c.  by  the  London  solicitors, 
complain  of  a  matter  which  has  long  been  felt  to  be 
a  grievance  by  the  Profession  in  the  country.  I 
would  suggest  a  course  by  which  it  would  he  en- 
tirely obviated  in  future,  viz.  that  the  Taxing 
Masters  should  disallow  all  charges  of  this  nature 
for  which  a  voucher  is  not  produced. 

The  only  objection  to  this  course  which  strikes 
me  is,  that  it  might  occasion  loss  or  delay  where  the 
object  was  to  tax  the  costs  and  sign  judgment  at 
once ;  but  where  the  matter  pressed,  it  would  be 
very  easy  for  the  firm  in  Town,  when  sending  the 
notice  of  declaration  or  rule  to  compute,  or  other 
last  process  in  the  action,  to  send  with  it  a  post- 
office  order  for  the  fee  for  service.  They  would  thus 
receive  a  voucher  for  the  payment  with  the  letter  of 
advice  that  service  was  effected;  and  from  the  pre- 
vious charges  they  would  know  the  amount  their 
country  agent  would  charge. 

While  on  this  subject,  I  would  mention  an  increas- 
ing practice  of  sending  process  to  the  bailiffs  of  the 
County  Courts  and  other  parties  for  service.  This 
is  not  the  way  members  of  the  Profession  should 
treat  one  another,  but  the  country  solicitors  have 
it  in  their  own  hands.  Let  them  refuse  to  a  man  to 
swear  aflSdavits  of  service  for  these  parties,  and  the 
thing  is  stopped ;  and  I  hope  they  have  sufficient 
spirit  and  union  to  do  this,  and  thus  prefect  them- 
selves from  this  inroad  on  their  privileges  and 
emoluments,  which,  though  small  in  degree,  is  bad  in 
principle.  I  am.  Sir,  yours,  &c. 

An  old  Sl-bsckiber. 

Southampton,  July  8,  1851.     :     ..,    j,      ..,,, 

THE    MERCANTILE   LAWYER. 

Where  a  partnership  had  been  formed  for  the 
manufacture  and  sale  of  a  patent  medicine,  a 
partner  who  does  not  shew  that  he  lawfully 
possessed  the  secret  of  its  preparation  is  not  entitled 


to  an  injunction  to  restrain  the  other  partners  from 
using  the  distinctive  stamp  or  the  dies  deposited  for 
that  purpose  at  the  Stamp  Office,  nor  can  he  compel 
the  other  partners  to  permit  him  to  participate  in 
the  use  of  them.  (Moatv.  Moriion,  17LawT.198.) 

In  Parker  v.  The  Bristol  and  Exeter  Railwai/ 
Company,  17  Law  T.  202,  the  Court  emphatically 
affirmed  the  rule,  that  an  action  for  money  had  and 
received  will  lie  to  recover  back  money  obtained 
through  compulsion,  even  allhnugh  it  had  been  re- 
ceived by  an  agent  who  acted  for  the  principal. 
Another  question  on  the  same  form  of  action  was 
raised  in  Armttrontj  t.  Parkinson,  17  Law  T.  204. 
A  wife,  living  with  her  husband,  let  apartments, 
and  with  the  money  so  produced,  without  her 
husband's  knowledge,  bought  shares  in  a  building 
society,  which  she  afterwards  sold  and  gave  the 
proceeds  to  C.  It  was  held  that  it  could  be  re- 
covered back  from  C.  in  an  action  for  money  had 
and  received. 

A  question  of  Salvage  was  raised  in  the  case  of 
The  Samuel,  17  Law  T.  204.  Two  agreements 
were  made  with  one  set  of  salvors,  the  conditions 
of  which  they  were  unable  to  complete.  A  second 
set  of  salvors  saved  a  portion  of  the  property  after 
the  agent  had  given  notice  that  no  farther  assistance 
was  required.  The  service  was  rendered  in  De- 
cember, 1849,  but  the  action  was  not  commenced 
by  the  second  salvors  till  May,  1800.  It  was  held, 
first,  that  the  first  set  of  salvors  were  entitled  to  re- 
muneration ;  secondly,  that  the  agents  of  the 
owners  had  a  right  to  refuse  assistance ;  thirdly, 
that  two  of  the  second  set  of  salvors  who  had  notice  of 
the  refusal  were  not  entitled  to  compensation,  owing 
to  their  delay  in  instituting  proceedings  ;  fourthly, 
the  Court  refused  to  the  second  set  of  salvors  more 
than  100/.  because  of  their  delay. 


PROMOTIONS,  APPOINTMENTS, 

ETC. 

[Clerks  of  the  Pence  Tor  Counties,  Citiet,  and  Borongb 
will  DbliKe  by  rreiibirly  forwarding  the  Dames  and  ads 
dresseii  of  all  new  Ma^stratea  wbo  may  qualify.} 

The  Lord  Chancellor  has  appointed  William  Lloyd 
Chandler,  of  Tewkesbury,  in  the  county  of  Glou- 
cester, and  William  W'atera  Heming,  of  Ban- 
bury, in  the  county  of  Oxfonl,  gents. ;  to  be  Masters 
Extraordinary  in  the  High  Court  of  Chancery. 

The  Right  Hon.  .Sir  John  Jervis  has  appointed 
Edward  John  Patteson,  of  Poulton-in-the-Fylde,  in 
the  county  of  L.incastcr.  pent,  to  be  one  of  the  Per. 
pctual  Commissioners  for  taking  the  acknowledg- 
ments of  deeds  to  be  exetntted  by  married  women, 
in  and  for  the  countv  of  Lancaster. 

Thi:  Earl  of  Skpton  is  appointed  Lord 
Lieutenant  of  the  cnutity  of  Lancaster,  vice  the 
late  Earl  of  Derby.  The  vacant  Gorter  will  be  con- 
ferred on  Earl  Fitzwilliam. 

The  Civic  Entebtainment. — ^The  Lord  Mayor 
received  a  communication  from  Lord  John  Russell 
on  Thursdav  evening,  conveying  her  Majesty^s  ap- 
proval of  all  thf  arrangements  at  the  entertainment 
at  Guildhall  on  Wednesday  last,  and  intimating  that 
her  Majesty  had  been  pleased  to  confer  upon  his 
lordship  the  dignity  of  a  baronet  of  the  United 
Kingdom. 

Commission  signed  BVTHELoRD-LtEUTKVANT 
OP  THE  Countv  OF  Radnor. — Loftus  Charles  Ot- 
way,  esq.  to  be  Deputy- Lieutenant. 


CORRESPONDENCE. 
UNION   OF   LAW   AND   EQUITY. 

to    the    editor    of   THE    LAW    TIMES. 

Sir, — I  have  carefully  read  in  your  paper  of  the 
28th  ult.  the  report  of  the  Society  for  Promoting  the 
Amendment  of  the  Law,  and  beg  to  say  that  I  have 
not  read  anything  more  startling  for  many  years. 

It  is  neither  more  nor  less  than  a  proposal  to  in- 
troduce into  this  country  the  practice  of  the  Court 
of  Session  of  Scotland,  than  which  no  greater  curse 
can  possibly  befal  the  mercantile  community. 

Endless  litigation  would  be  the  consequence. 

If  any  person  shall  doubt  my  latter  assertion,  let 
him  sojourn  in  Edinburgh  for  a  year  or  two  (as  I 
have  done)  and  there  learn  what  legal  delays  mean. 

Each  step  in  an  action  produces  a  debate.  Each 
debate  produces  fresh  papers.  In  fact,  the  system  is 
absurd  and  ruinous  to  all  partitis ;  to  the  litigants, 
by  delays  and  consequent  expenses;  to  the  lawyers, 
by  the  wearing  out  contests  upon  trifles. 

Pray  put  my  brethren  upon  their  guard  in  time. 
Special  pleading  is  a  blessed — aye,  thrice  blessed — 
system,  when  compared  with  that  proposed  by  the 
"  General  Outlines  of  a  Code." 

I  am.  Sir,  yours,  &c. 

A.  T.  Steavenson. 

Darlington,  4th  July,  1851. 


LEGAL    INTELLIGENCE,    a-vji 

The  Frimley  Murder. — A  good  many  mmonrs 
and  statements  having  been  circulated  with  regard  to 
the  disposal  of  the  accomplice  in  the  above  melsn- 
choly  affair,  it  may  not  be  uninteresting  to  the  public 
to  know  how  the  matter  really  stands.  At  the  con- 
clusion of  the  trial  Mr.  Baron  Parke,  who  tried  the 
case,  signed  a  warrant  ordering  the  accompHce  to  be 
kept  in  custody  till  the  next  assizes,  and  at  the  con- 
clusion of  the  assizes  he  was  taken  back  to  the 
county  gaol,  Horsemonger-lane.  He  has  repeatedly 
complained  of  the  course  adopted  by  the  authorities 
towards  him,  and  a  few  days  back  he  requested  the 
attendance  of  Mr.  Neale,  the  solicitor  who  conducted 
the  defence,  and  that  gentleman,  at  his  (Smith's)  . 
request,  has  adilressed  a  memorial  to  the  Secretary 
of  State,  setting  forth  the  facts  of  the  case,  and  re» 
questing  Sir  George  Grey  to  fulfil  the  conditions 
under  which  Smitli  consented  to  give  evidence,  ami 
also  claiming  a  portion  of  the  reward.  No  answa 
has  yet  been  received  to  this  memorial ;  but  it  is 
understood  that  the  intention  of  the  Government  Is 
to  hand  over  a  small  sum  of  money  to  Smith,  and 
make  some  arrangements  that  will  remove  him  from  . 
this  country. — Evening  Paper. 

Law  Reform. — Her  Majesty's  Commissioners 
for  inquiring  into  "the  Process,  Practice,  and 
System  of  Pleading  in  the  Superior  Courts  of  Com- 
mon Law,"  have  made  their  first  report,  which  !s 
printed,  and  which  will  be  presented  to  both  Houses 
of  Parliament  early  in  the  ensuing  week.  It  is 
signed  by  Chief-Justice  Jervis,  Baron  Martin,  Sir 
A.  C.  Cockbum  (who  were  appointed  before  their 
elevation  to  their  present  offices),  and  by  Messrs.  W. 
H.  Walton,  G.  W.  Bramwell,  and  J.  S.  Willcs.  Sir 
James  Graham  and  Mr.  Henley  (Oxfordshire)  have 
been  appointed  to  the  Commission  of  Inquiry  into 
the  Constitution  and  Practice  of  the  Courts  of 
Equity.  These  additions  have  been  made  at  the 
suggestion  of  the  House  of  Commons,  that  two  lay- 
men should  be  added  to  the  commission,  which,  on 
its  first  appointment,  included  Sir  John  Romilly, 
Sir  W.  Page  Wood,  and  other  members  of  the  Chan- 
cery bar,  and  Mr.  Crompton  of  the  common  law. 
Several  amendments  have  already  resulted  from  the 
inquiries  instituted,  and  avery  comprehensive  report 
may  soon,  we  understand,  be  expected.' — Observer. 

Lord  Mayor  not  a  PRmr  Councillor. — The 
Lord  Mayor  is  no  more  a  Privy  Councillor  than  be 
is  Archbishop  of  Canterbury.  The  title  of  "  right 
honourable,'  which  has  given  rise  to  that  vulgar 
error,  is  in  itself  a  mere  courtesy  appended  to  the 
title  of  "lord;"  which  is  also,  popularly,  though  not 
legally,  given  him:  for  in  all  his  own  acts  he  is 
designated  officially  as  "mayor"  only.  The  cour- 
tesy-title of  lord  he  shares  with  the  mayors  of 
Dublin  and  York,  the  Lord-Advocate  of  Scotland, 
the  younger  sons  of  dukes  and  marquises,  &c.  &c. 
and  all  such  lords  are  styled  by  courtesy  "  right 
honourable;"  and  this  style  of  right  honourable  is. 
also  given  to  privy  councillors  in  virtue  of  their 
proper  official  title  of  "  Lords  of  her  Majesty's  most 
Honourable  Privy  Council."  So,  the  "  Right  Ho- 
nourable the  Lords  of  the  Treasury  and  Admiralty." 
This  establishes  the  rationale  of  the  cose,  but  there 
is  a  precedent  that  concludes  it; — "On  the  27th 
May,  1 768,  Mr.  Thomas  Horley,  then  Lord  Mayor 
of  London,  was  sworn  of  his  Majesty's  most  honour- 
able Privy  Council!" — an  honour  never  conferred 
on  any  mayor  or  alderman,  and  which  could  not  have 
been  conferred  on  him  if  he  had  already  been  of 
that  body. — Notes  and  (iueriei. 

Institute  of  Actitariks  of  Great  Britain 
and  Ireland. — Midsummer  Examinations.— Ex- 
aminers :  David  Jones,  esq.  Universal  Life  Office ; 
Arthur  Scratchley,  M.A.  Western  Life  Office.  The 
following  candidates  have  just  passed  for  their  cer- 
tificate of  qualification  as  actuaries  (names  being 
arranged  alphabetically) :  E.  Cheshire — Institute  of 
Actuaries.  C.  Child — Alliance  Assurance  Office. 
A.  Colvin— United  Mutual  Assuranoe  Office.  J. 
Mcikle— Scottish  Provident  Assurance  Office.  Hi' 
Thomson — Northern  Assurance  Office.  '^ 

Money    Order    Offices.  —  General    Post-  ' 
oFFicF.,  June. — The  under-mentioned  offices  will  be 
opened  as  minor  money-order  offices  on  the  follow- 
ing days,  viz. :— On  Julyl:  Ponlton-le-Filde,  Lan- 
cashire ;     Thorp    .\rch,    Yorkshire  ;    Whitchurch, 
Herefordshire.    July  3 :   Staunton,  Worcestershire. 
July  5  :  Wickwar,  Gloucestershire.     July  7:  Kings- 
winford,  Worcestershire.   July  8:  Badminton,  Glou- 
cestershire.    July  10:  Purton,  Wiltshire.    July  12:^ 
Shrivenham,  Berkshire.     July  15:    Bidforcl,  War-'^ 
wickshirc.     July  23:    Bexhill,  Sussex;    Droxford," 
Hampshire;  Northflcct,  Kent;  Withyham,  Sussex," 

Alteration  of  Districts  of  County  Courts.  < 
— By  an  order  made  by  her  Majesty,  with  the  advice 
of  her  Privy  Council,  in  pursuance  of  the  10th  of 
Victoria,  entitled  "  An  Act  for  the  more  easy  re- 
covery of  Small  Debts  and  Demands  in  England," 
dated  June  2o,  1851,  it  is  directed  that  from  and 
after  the  31st  day  of  July  inst.  certain  alterations,  , 
set  forth  at  length  in  the  said  order,  shall  be  made 
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In  the  Twpectire  diiMctt  of  tfaa  C01111I7  Conrts  of 
Middleaex,  rix.  the  dntiict*  of  Clerkenwell,  Sbore- 
dilab.  ud  Wbiteohapel ;  of  the  Cknmt^r  Courti  of 
QMdiao,  Monmoiltliahira,  aoflblk,  Sniwz,  Wmw 
wioWiire,  Yorkshin,  BwK,  Derbyihfae,  StatSbtA- 
,  and  Weatmoraluid. 


aiRTHS,   MARRIACU,   AND   OKATHS. 

1  the  4th  in>t.  «t  66,  Cheipade^  Mn.  William 

Hmu7  Barb«r,  of  a  d»iicht«r. 

OBmoox.— On  the  8th  iut.  at  Bookhalls-lodoe,  Crickle- 
wood.  Middleeex,  the  Udj  of  ICr.  Fredarick  Ghiimock, 
of  ft  aaughter. 

IClDCLXToir. — On  the  2nd  inat.  at  Orore-hoiiM,  near 
Xeeds,  ^e  wife  of  Joseph  Iflddleton,  esq,  barriBter-at 
Ittir,  ofs  son. 

MABBUOB8. 

DWMJiiA,  Biflhard  Anf^utm,  esq.  of  the  Middle  Temple, 
oldeat'  son  of  Riohwd  Betheu,  eeq.  M.F.  one  of  tier 
IbrieiitT'B  connsel,  to  Mary  florenoe,  yoinigeei  daofhter 
^the  Bev.  Alexander  Fowaes  LnttreU,  rector  of  East 
Qnantoxhead,  on  tlia  6th  inat.  at  Dniister.  Somerset- 
Bmre. 

FOBD,  William  Aupiiatus,  eiiiost  mirvn-inf;  snn  of  G.  R. 
Ford,  esq.  of  Stratton-street,  Piccadilly,  and  Brnnsmck- 
aqnare,  Brighton,  to  Katherino  Mary,  eldest  daughter 
of  the  Iat«  John  Thomiu  Justice,  esq.  barrister-at-law, 
of  Abbev-honse,  near  Abingdon,  Berks,  and  Parlia- 
ment-street, London,  at  St.  Mary's,  Cheltenham,  on  the 
2nd  inst. 

Holt,  George  Henrv,  of  Horbtiry,  near  Wakefield,  soli- 
citor, eldest  son  of  WilUftm  Holt,  esq.  of  the  same  place, 
eolicitor,  to  Josephine,  youngest  danghter  of  the  late 
MoritB  Hn^el,  esq.  of  the  city  of  Hamburgh,  on  the  23th 
of  Jane  last,  at  Hamburg. 

DEATHS. 

BmviEhO,  John,  esq.  solicitor,  Thatcham,  Berks,  on  the 
5th  inst.  admitted  m  Eaater  Term,  17i:>S. 

?l>fPKi2fSON,  Sir  Franoia,  F.H.S.  one  of  her  Majesty's 
Counsel,  and  a  bencher  of  Linooln's-inn,  on  the  bth 
iost.  at  21,  Bedford  place,  aged  70. 

Wbst,  James  Eldridge,  esq.  of  Tonbridge,  Kent,  Depnty- 
liauteuaut  for  the  county,  on  the  30th  ult. 
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THE    GAZETTES. 

Sanftrupts. 

OazetU,  July  S. 
ALiiUA]n>i  Joiiir.  haberdasher,  Wrexham,  Denbighshire, 
July  18  and  Ang.   8,  at   eleven,  Liverpool.     Off',  as. 
Ttinier.      Sols.  Edcworth  and  Pugh,  Wrexham  ;    and 
Evans  and  Son,  Liverpool.    Petition,  July  4. 
'  Chxt,  JoKATHiir,  stuff  manufacturer,  Manchester,  .Tuly 
18  and  Auk.  8,  at  twelve,  Manchester.     Off.  as.  Mack- 
enzie.   Sol.  Bennett,  Manchester.    Petition,  Jnnc  17. 
Csoov,  EoBEBT,  butcher,  Downend,  Gloacesterahirc,  .July 
23,  at  twelve,  Aug.  20,  at  eleven,  Bristol.    Off.  as.  Hut- 
ton.    Sols.  Rsnr  and  Co.  Bristol.     Petition,  July  5. 
HAtt,  JOSBPH,  hotel  and  tavern  keeper,  Brighton.  .July 
12  at  two,  Aue.   23,  at  one,    Basinghall-et.      Off.   aa. 
Pennell.    Sols.  Brisler,  Pancraa-lane ;  and  Houseman, 
Brighton.    Petition,  .Tune  35. 
HowlLL,  JoHX,  bookseller,  Liverpool,  .Tnly  18  and  Aug.  4, 
at  eleven,   Liverpool.    Off.    as.    Bird.     Sols.    Barrett, 
Doctors' -common  ;  and  Mallaby  and  Townsend,  Liver- 
pool.   Petition,  June  25. 
Rbitdall,    William,    and    Staivdish,   Johtv,    grocers, 
Leeds,  July  18  and  Aug.  89,  at  eleven,  Leeds.    Off.  as. 
Tonng.    Sols.  Lawrence  and  Plews,  Old  Jewrv-cham. 
b«n.  City ;  and  Bond  and  Barwick,  Leeds,     petition, 
Julys. 
Mo^TKKAiv,  .TAns,  cotton  spinner,  Oldham,  Lancashire, 
July  26  and  -4ng.  15,   at  eleven,   Manchester.    Off.  na. 
Mackenzie.    Sols.  Matthews,  Leeds ;  and  Ascrofl,  Old- 
hsm.    Petition, JulyZ. 
TSDD,  BnwjAMijff,    cotton  dresaer,    Coventry,  Warwick- 
ahire,  July  23  and  Aug.  20,  at  twelve,  Manchester.    Off. 
as.   Valpy.      Sol.    Harrison,    Birmingham,      Petition, 
Jnly  5. 

anzctle.Jnli/  13. 
Atexs,  William,   iuu.   grocer  and  tea  dealer,   Cardiff, 
OUmorganaliire,  July  ii  and  Aug.  21,  at  eleres,  Biiatol, 


Oora.  Bill.  Off.  u.  Hntton.  Sola.  Stnlay  and  Ww- 1 
broogh,  Briatol.    FetitioD,  July  4. 

Bajlbu,  Ituaiu,  aohoolmaitar  and  bookiallw,  Cam- 
bridge, July  18,  at  one,  Ang.  16,  at  half-paat  eleven, 
Baainj^aD-Mt.  Com.  Fonblanqne.  Off.  as.  Graham. 
Btda.  Fiekaring,  Smith,  and  Thompaon,  4,  Btona-bniM- 
■Hj*.  Iinealli'a.ian  ;  aad  T.  and  Q.  Ari^sr,  By,  Cam- 
teldgMUn.    Fetitian,  Jnly  5. 

BsmnraUi,  Biohabb,  drapar,  HaliAx,  Yorkahira,  Ja)y 
28,  at  twelve,  Ang.  20,  at  eleven,  Manchester.  Off.  aa. 
Pott.  Bok.  Sale,  Worthington,  and  Shipman,  Manchei- 
ter.    PatMoa,Jnl7  2. 

Cl>amxs,  FLvronn,  wine  and  spirit  merchant,  Hawaa, 
Yorkdlire,  Jnly  28  and  Aug.  21.  at  eleven,  Leeda.  Gom. 
Ayrton.  Off.  aa.  Hop«.  Sols.  Bobinaon,  Leybnm; 
and  Bond  and  Barwiok,  Leeds.    Petition,  July  4. 

HOTLl,  Jaub  and  Thouas,  cotton  manufacturers,  Sal- 
ford,  Jnly  24  and  Aug.  15,  at  twelve,  Manchester. 
Off.  aa.  Lae.    Sol.  Bowley,  Manchester.  Petition,  Jnly  9. 

JoHVflov,  WnLTAX  BnwARn,  coal  merchant,  Kew-wharf, 
Littla  Abingdon-it.  Westminatar,  July  IS,  at  twelve, 
Ang.  22,  at  eleven,  Basinghall-al.  Com.  Fane.  Off.  aa. 
Cannan.  Sol.  T.  J.  Jerwood,  17,  Ely-place,  Holborn. 
Petition,  Jnly  9. 

HtiBVAY,  Jahub,  woollen  warehouseman,  Greflhan-at. 
London,  July  18,  atone,  Aug.  16,  at  eleven,  BaaingliaU* 
at.  Com.  Fonblanqne.  Off.  aa.  Btansfeld.  Sola.  Meaan. 
Linklater,  Charlotte-row,  Mansion-houae.  Petition, 
Jnly  8. 

PowwALti,  Jaxxs,  and  Torn.,  Javks,  brewers,  Pin- 
mfll  Brow,  Ardwick,  Manchester,  JtUy  21  and  Ang.  12, 
at  twelve,  Manchester.  Off.  aa.  Fraaer.  SoL  Lyoett, 
Mancheater.    Petition,  Jnly  1. 

BrTFOKD,  Philip;  Rcppoan,  Fkawcis;  and  Wbaoob, 
Charlbb  Johh,  bankers,  Stourbridge,  Worcester,  Jnly 
28  and  Ang.  18,  at  half-paat  ten,  at  Birmingham. 
Com.  Balgoy.  Off.  aa.  Whitmore.  Sola.  J.  Harward, 
Stourbridge ;  and  Motteram,  Knight,  and  Emmet, 
Bennett* s^ill,  Birmingham,    Petition,  June  30. 

BtrrroED,  Philip,  and  Fraivcis,  bankers,  Bromsgrove, 
Worcester,  Jidy  26  and  Ang.  18,  at  half-paat  ten, 
Binmngham.  Ck>m.  Balguy.  Off.  aa.  Whitmore.  Sols. 
J.  Harwood,  Stourbridge  ;  and  Mottoram,  Knight,  and 
Bnunet,  Bennett* s.hill,  Birmingham.    Petition,  June  30. 

Brmnr,  Saktil,  shoemaker,  Devizes,  Wilts,  Jnlr  24 
and  Aug.  21,  at  eleven  Bristol.  Com.  Hill.  Off.  aa. 
Aonunan.  Sola.  Abbot  and  Lucas,  Albion-chambers, 
BristoL    Petition,  Jnlr  7. 

Tatlob,  Williah,  and  Wyldb,  Javbs,  flock,  wadding, 
and  mop  manufacturers,  61,  Wood-at.  London,  and 
Lock's  Fields,  Walworth,  July  21,  at  twelve,  Aug.  22,  at 
one,  Baainghsll.st.  Com.  Fane.  Off.  aa.  Whitmore. 
Sola.  Lepard,  Bannatyne,  and  Gammon,  9,  Cloak-lane, 
City.    Petition,  July?. 

TBOVPflOir,  Elizabbth,  bmshmsker,  Reading,  Berks, 
July  22  and  Aug.  23,  at  one,  Basinghall-st.  Com. 
Groom.  Off.  as.  Holrovd.  Sol.  J.  D.  Rnney,  8,  Fur- 
mralViiin,  Holborn.    Petition,  July  17. 

WtLLiAKS,  WfixiAH,  contractor  and  builder.  Asfaford, 
Eent,J<dy?9'andAiig.  16,  at  twelve,  Baainghall-st.  Com. 
Fonblanqne.  Off.  aa.  Stainfeld.  Sola.  Laaranee,  Plewa, 
and  Boyer,  Old  Jewry  chambers.    Petition,  July  9. 

BAlfKBUPTCIES  AimULLED. 
OaitUt,  July  8. 
Oet,  W.  tosoan  and  straw  hat  manufacturer,  Murray.at. 
Hoxton. — TWt^inaicJr,  B.  mining  agent,  Threadneedle-at. 

Sfbfltenlts. 

BAHKBCrr  BRATBa. 

OJteial  Auigrutt  are  given,  io  vkon  applg  fbr  tk$ 
JHoidende. 
AUiiuon,  E.  wine  merchant,  second,  7s.  6d.  Bird,  Liver, 
pool. — AJierf,  D.'F.  dealer  in  mathematical  instruments, 
flsal,  3fd,  Lee,  Manchester. — Armttnnuf,  R.  shipwright, 
fliat  and  final,  2|d.  Wakley,  Newcastle.— Barker,  J.  Y. 
banker,  aixlh,  Od.  Yatanr,  Birmingham.— fm^^W,  W.  A. 
obeeaemonger,  flnt,4}a.  StanBfeld,London. — ^Bowae.T.B. 
cotton  broker,  first,3i.  Bird,  Liverpool. — Butterworik,  T. 
woollen  draper,  first,  7s.  and  first  on  new  proofs  Is.  6d. 
Lee,  Manchester.— £ii<<i/iiii<,  T.  3.  haberdasher,  first,  5d. 
StanafUd,  London. — Coolct,  H.  D.  paper  banger,  first  7)d. 
Bird,  Liverpool. — Drake,  H.  attorney,  4^.  Hirtsel,  Exe- 
ter.—.Rrflk,  J.  draper,  first,  2a.  Young,  Leeda.— Sny,  T. 
achoolmaater,  second,  la.  7d.  Wakley,  Newcastle. — HiUme, 
W.  tailor,  final.  Is.  Lee,  Mancheater. — JoAtuoa,  J.  banker, 
first  and  final,  la.  2d.  and  9-16ths  of  Id.  Wakley,  Newcastle. 
— Xesf,  W.  merchant,  second,  2id.  Bird,  Liverpool. — 
lMehe$t  T.  provision  dealer,  first,  7s.  2d.  Hirtzel,  Exeter. 
— PMIUrn,  W.  builder,  first,  3s.  4d.  Christie,  Birming- 
ham.—PW^ps,  J.  T.  draper,  3s.  4d.  Wakley,  Newcaatle.— 
Pope,  T.  oowkeeper,  met.  Is.  Whitmore,  London. — 
ladunb,  W.  prmter,  2a.  2d.  Hemaman,  Exeter.— 
VouiUM,  F.  F.  court  milliner,  flnt,  lOd.  Whitmore, 
London. — Wade,  B.  grocer,  6s.    Hemaman,  Exeter. 

nrSOLTBBT  BSTATB. 

JTeiMcr,  W.  yeoman,  9d.  Apply  at  the  Covatj  Court, 
Honiton.  

OwitmiMnM  (Br  \\t  Ventft  o(  CrtlKtoTfi. 

Cfazette,  Jultf  1. 

Xiitgdon,  C.  tailor  and  outfitter,  Briatol,  June  6. 
Tmat.  R.  Carpenter,  woollen  draper,  Bristol.  Sot  H.  A. 
Salmon,  Bristol. — Leaver,  W.  eating-house  kepper,  High- 
at,  Whitechuel,  June  3.  Troat.  C.  J.  Andrewes,  iron- 
fbooder.  Beading.  Sola.  Finch  and  Shepheard,  Moorgate. 
it,—PeMeU,  B.  aad  Peteiett,  1.  wireworkers,  Newark- 
npon-Trent,  June  14.  Trusts.  E.  W.  Harmston,  iron* 
monger,  and  B.  Norton,  wireworker,  Newark-upon-'Treut. 
Sol.  P.  B.  Ftalkner,  Newark  npon-Trent.-TFiInoa,  J.  H. 
0.  draper  and  grocer,  Bnrton-in*Lonsdale.  York,  June  3. 
Tmat.  W.  Haythomthwaite,  druggist,  Kirkby  Lonsdale. 
SoL  B.  Bobinson,  Settle. 

Satette,  Julf  4. 

Atrwn,  J.  fkrmer,  Boaton,  Bramham,  Yorkshire,  June 
21.      Trust.   B.  Buman,    innkeeper,  Bramham,    Sol.  J. 

I  Coatee,  Wetherbv.  —  Sardv,  Q.  E.  grocer,  Wisbeach, 
Cambridgeahire,  June  19.  'rrusts.  J.  R.  Del^oase  and  H. 
Wathen,  wholesale  tea  dealers,  Fenohnroh-et.  Sola.  Soott 
and  Tuoordin,  lancoln's-inn.flelds.— Snijr,  T.  wheel- 


wright, Newton  Abbott,  BeranaUre,  Jtaie  2B. 
Ka&OB.b«ikar,  TeigniMth.  aaidJ.  S.  Cnll,  timfeer  aa« 
chant,  Newton  Abbott.  Sola.  O.  W.  Tnmar,  Btetv,  ad 
J.  H.  Mackenzie,  Taignmoath.— Soiai',  W.  fanner,  Aia. 
kew,  Yorkahire,  June  6.  Truata.  J.  Sl^er,  bnnar.  Bam. 
ham,  and  J.  Slater,  grocer,  Armley.  Sola.  W.  T  ' ' 
Biclunond,  and  B.  Powell,  Enareaborongb. 

yRttRtrfltiya  WMsttrt. 

Sontte,  Julf  1. 
Allen,  J.  and  BnOter,  nurehanta  and  denlara,  Maiirlw. 
ter,  June  27.  Debts  paid  by  J.  Allen. — Austen,  D.  lad 
W.  common  brewers,  namsgate,  June  26.  Debts  paid  by 
W.  Austen.— £aae,  G.  and  Co.  Bnry,. March  «.  DsMs 
paid  by  Bone.— AnM»  and  Ttcmfim,  iron  awkanti 
and  ironmongera,  Gloneeater,  June  28.  Debts  paid  by 
Thompaon.— Bcytf,  Broxn,  and  Biwmrie,  oommisaioa  aar- 
chanta,  Liverpool,  May  6. — OMHaiiwnndJSo&tajon,  graost^ 
Pleasant-plaoe,  Eing's-croia,  Nov.  23.  Debts  paid  %  Ceo- 
mins.— Cbtueas  and  BurOn,  ship  and  inauruoe  brokatl, 
George-yard,Lombard-st.  Jnne30.  DebU  paid  by  CoasMs. 
— Drwa  and  JtaUiuMan,  doth  finiabara,  Honky,  Aimoad. 
bury,  June  25.  Debtapaid  by  J.  Hnigh,  Hi^decrfeid.— 
Blam,  B.  and  Soai,  woollen  drapen,  S^kviBt-sL  Pxurn. 
dilly,  aa  regards  B.  Blam,  June  30.— «»»•,  Jaaaa  and 
Co.  manufacturers  of  mineral  compoaition,  paint,  sad  var- 
niahes,  MillwaU,  Poplar,  June  28.  Debts  p»id  by  Pfsasr. 
—Foeter,  H.,  E.  M.,and  J.  grooeie,  BkAerrtaffe,  Janet*. 
—aUee,  B.  B.  and  Pearrt,  O.  nhemiats  and  draggiata. 
Bristol,  June  24.  Debts  paid  by  Gilea.— Ifca^toa  and 
Btiuon,  commisaion  agents  and  wnrehousemes.  Bre»i-A. 
June  11.  DebU  paid  by  Benson.— ./ocisea,  J.  sad  J.  vic- 
tuallers, Kingston-upon-HuU,  June  23.—Knut,  C.  and 
Jfo«to»oM,  W.  ship  chandlers,  Savage-gardms,  IVjwnj 
hill,  and  Three  Colt-st.  Limehonsa,  Jane  S».  DeMS  paid 
by  Kmse.— I>aKm,  0.  S.  and  Os.  nwcchanU,  general  oasB- 
mission  agenta,  and  bnAera.— JTiUer,  Airttajek,  and 
Co.  oomnusaion  merchanta,  Liverpool,  Afta  *^— •**■ 
<*<>:««,  C.  and  RoUada*,  W.  ailk  mercea,  ^"l*- 
churchyard,  Feb.  IS.— Par»o«,  M.  and  J.  Flyroonai, 
and  Jump,  saddlers  and  ironmongers,  J«»«  p-  — 
P<»it»»,  T.  and  Pltvin,,  T.  bniWera,  a«e!u»eo«a,  ai^  iv- 
veyors,  Birmingham,  Jane  28.— Kaj  and  Omjiim*.  to- 
plate  workers,  Banner-at  St.  Liie'a,  June  SO.  Datto 
paid  by  Ring.— &<«<,  B.  aad  Clarke,  E.  A.  aurgwas  »nd 
ipothecariej,  Famworth,  Jan.  1.  DebU  pud  bv  dsjka. 
-«ai».  So/*,  and  Co.  silk  throwsters,  Derby,  Jane  24. 
DebU  paid  by  Shaw.— aamte>uf,  8.  and  Ijmg.  W  attop. 
neys,  Bouverie-st.  June  24.— TJoav"""  and  Ta)ier,  tm- 
riera,  Sallbrd,  Mar  6.  Debta  paid  br  Tnriar.-»sM 
and  BMk,  shipwrights  and  joinera.  Great  Haraiun^ 
and  Wapping  High.atreet,  June  28.— »»««»»,  J^. 
and  Darby,  1.  builders,  npholdera,  jod    "lOfMe  j^f*^ 


June  21.-^»FUto>i,  J.  and  Dokerty,  J.  general  i 
sion  merchants,  Liverpool,  Jnne  27.— DebU  T^^'f 
Wilson.— WoiAeai*"",  J-  and  Ch.  cotton  spinnaaa,  OkUua, 
April  28, 1847.— JPborf  and  CkorUon,  cheeae  »<*>»,  Ha^ 
cheater,  June  2«.  DabU  paid  by  Wood^->r«o*wt.  J. 
and  Co.  manofacturing  chemista,  Hign-iown.  Bt^tMi 
June  28.    Debta  paid  by  Woodcock  and  Crngg. 

GoMoU*,  Juk*.  _ 

Amory,  y^eo*.  Traom.  and  fjraa.  «*»«f«j  ""^T 
morton'st.  March  2S.— Bo««,  J.  and  J.  ckitb  drasen. 
Marsh,  near  Hadden«eld,  Jtily  1.— B««*«i«»  '^P'S^ 
sea,  anrgeona,  Croydon,  June  30.  DebU  paid  by  Bo^ 
tomley.--SnM«i,  J.  and  Co.  daaiera  in  coil,  ivon,  and 
marine  stores,  Colchester,  June  30.  Debto  mi.  bj 
Brown.— Br«M»r,  Beck,  and  Co.  Blai&maa-at.  Boroog^ 
Deo.  2.— OiUMott  and  San,  fionr  and  provision  dealers, 
Birkenhead,  May  1.- OJagr  J.  and  iMy^ori.  Q.  J.  •«• 
geons,  Birmingham,  Jnne  30.  DebU  paid  by  Clw.— 
Delmme  and  Co.  general  merchanta,  MaA-laM,  Jidj*.- 
RMamke,  T.  Dixon,  B.  and  PietalM,  E.  J.  a«tor»m^ake. 
field,  aa  regarda  FoOambe,  Jnne  30.  Oitaea  and  *»*»• 
riige,  oom  and  oommiaaion  meroha.  LiverpKil,  June  ».— 
Oreaticood,  J.  and  E.  confectionera,  Birmingham,  Jnly  2. 
Debta  paid  by  J.  Greatwood.— OH«<W,  J.  nnd  J.  mercm 
and  drapers,  Penrith  and  Wigton,Jtnie2«.  Debts  ps^by 
John  Orindal  at  Penrith,  and  ^  Joaeph  Onsdal  mi  Wig- 
Ion.— iTontuiia,  J.  J.  jnn.  and  Jaissisa,  G.  oon  and  fioar 
factors,  Newcaatle-npon-Tyne,  Jane  V>.—Hmt  mABMtn, 
grooera,  Deptfbrd.  Juno  SO.— Hao^  and  iVcrris,  b;fli«a 
and  undertakers,  Bristol,  June  30,  DebU  paid  by  Soma. 
BoUand  and  So*,  printers,  plumbers,  *c.  Belper,  Jnn»». 
DebU  paid  by  W.  Holland.-Joiie»,  W.  and  J.  M.  maetaa 
■  — aiiehaatap.  JnneM.  D*ta  paid  by  W.  and  J. 
'orrarha 


makeia,  Manoheater,  Jnne  SO. 


Jonea.— XoMaHia,  Ward,  and  Co.  MftinAam^an,  J 
18.  Debts  paid  by  Langman.— iidstoiie,  B-  and  Brtm 
W.  printers,  PWmouth,  June  30.  Debto  nmA  by  Lid«£ 


'tLat,  C.'and  Co.  Hayfield,  and  Wi^im,  Bond,  od 
Co.  calioo  printers,  Manchester,  June  It. — HrrriU  wmA 
Biehania,  mann&ctaring  and  general   MatscData.  Drmy- 
lane,   Jnne   24.      DebU   paid    by   MasrilL  — JTiii^ii 
and    Co.    wine    merchanta,     Mancheater,    Xar.    22.— 
Page  and  Son,  tailors  and  dianera,   Ckoydoa,  May  U. 
DebU  paid  by  F.  M.  Page.— F«dk«r  C.  B.  miJoineon.  B. 
C.  patent  agenU  and  starch  manolhctiirefa,  Strand,  ana 
Greenwich,  June  24.— PiUer  and  Andrew,  iroa  and  braM 
foonders.   Great  Yarmouth,    Jnne  SO.     DeMa  paid  *r 
Andrews.- i\>*nait,  O.  H.  and  Out,  nsarnbanU,  L«>nt— 
Pountnay-plaoe,  Joiy  l.—BomUiuan,  J.  aad  *»(4a»»,  cnr- 
rie»,  BmnUay,  .July  2.  DebU  paid  by  J.  Eawhnaon.— B». 
»oH«,  G.  and  Duff,  B.  0.  tailora.  Old  Cavendiah-at.  Oifcid- 
at.  July  l.—BKhmond  and  Detmold,  merchants,    BilHter. 
St.   July    t.—Bogera    sad   So»«P««,  liverpool,    July    L— 
Ru^^fdrth    and     Rdkitl,    anrgeona,     Upper    Norton.*. 
June    24.  —  Samdere,   S.    and   iZerram,   G.  {eUmoBcta, 
Eodboume.— Soyer,  A.  and  Asw,  J.  restanratwiia.  Goaa 
House,  Kensington,  July  1.     DebU    paid    by   Soyer.— 
Stewart  and   CnrHt,  wine,  spirit,  and    oommivrioii  :»er- 
chanto,  Liverpool,  June  SO.  —  Stimoon^  B.  and  AddUwett 
J.  boot  and  shoe  maker,  Nottingham,  JoJt  I.    DeWs  pas* 
by  Addlesee.— S««a»,  O^F.P., «au>a.C.,  Ommamrj.  f  and 
Prudence,  W.  London,  June  X.—ToUeatn  and  X^tf, 
taaors  and  drMwra,  Hull,  June  27.    Debta  gaid  by  Tobaa- 
sen— nntayj  and  Danger,  oom  factors   and  merchnala, 
Bristol  and  Gloucester,  June  K.—Ward  and  Cs^i,  coal 
msrchanU,  Bridewell-wharf,  BUokfiian,  Jnly  S.     DeMs 
paid  by  Capel  and  Bramble.— ITeoIaMT,  B.  and  Co-  prinlss 
and  proprietors  of  a  newspaper,  Exeter,  June  1^.     Debta 
paid  by  WooUier.— IFrijW,  O.  and  Co  printcn  and  parak>> 
mant  label  aunufltotnrarsL,  AUnaa-baildmgi,  Barihidinnnw 
close,  Jnly  2.    DebU  paid  by  Wenliim. 
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Co  Kronen  aaft  Sonnvmlwin*. 

Jfr.  Onclfford  Ml  Jbrtoard  h/ pott  a  eofg  if  «♦  B«J»rt  «^ 
<t«  Commm  lam  OmmMomn  to  ang  penon  fnua- 
anMuff^.  i)  mrdtr  or  m  ptmUtgt  ttimm. 

"  J.B.'— The  raU<fUtK-rmirhiu  it  to  tmml0 Oat  iiliieh 
fa  material  to  fht  point  <^  lam  ScdJUi,  mitk  mUek  atone 
fas  lam reparl eonemui.  If  **<•  nU  men  not i^terved, 
UoreporteeouldiKit  be  eomUmd  wttMn  my  reammmih 
ommiu.  It  iHould  ie  nmmiendUat  Ikete  me  reporte 
or  A«  law  dwrided  aaj<  iM«  »^  feet*. 

"t.C.nr—TkieiealreadfJont.aeUmiUetelifae  ad. 
vertieeTMnt. 

"J.B."  {Si)yrpari).Sfepheturt Blaelalone, Buglui'i  Prac- 
Mee  of  Salm,  AOitutre  Practice  pf  Wille  rnuf  Adminit- 
tniimu.Taifim'e  lam  of 'Beidemee.  JiulnomUmoiUdie 
ianfermu  to  read  ioehe  o*  Oamman  Lorn  XntOee. 

So  gneriee  eent  amomj/tuueljf  are  ntiieed. 


aodsx  or  obabsjm  jtos  AHvaBnamasvs. 

UtaderlUtf  Wofda eo   6    0 

Var«et7«adHioa*lT«iWordi...».    0   0   6 
A<rwBniiu»li  from  tteOnnmiy  ahouMtoaoeompMitoa 
with  *tt  order  apon  the  Aornt  ia  Tewa,  or  •  f  oatMrfbo 
order  (payable  at  ISO,  Stmad)  <br  the  iino— >. 

AdTertuemeats  ordered  for  the  fliat  pofe  are  charned 
one-half  more.  IT  not  ao  ordered,  th^  will  take  the 
ehance  of  position. 


We  oannot  ondertake  to  return  rcjeoted  oommnnloatiani. 
Whalerer  i*  intanded  for  innertion  mait  be  aotfaentiaated 
by  the  name  and  addraw  of  the  wiiteri  not  neoeaaarilj 
fi>r  publication,  but  aa  a  gnarantea  of  hda  good  faith 

ITo  notice  can  be  taken  of  anonrnuiaa  oommiinications. 
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THE  REPORT. 

Wb  have  given  place  to-day  to  the  RaoMi- 
mmdatioiu  of  the  Commos  Law  Cooimia- 
tionen,  aUhon^^thejr  appear  at  die  end  of  ttie 
Report,  as  being  of  moat  immediate  interest  to 
the  Profession. 

The  bodr  of  the  Report  is  of  great  length, 
and  therefore  can  oo^  be  pnUiahed  here  in 
parta.  ^______ 

THE  ADVOCATE  AND  THE 
ATTORNEY. 

Dbkplt  do  we  lament  the  partial  breaking 
down  of  the  barrier  ihat  has  hitherto,  in  this 
coantry,  severed  the  functions  of  the  Advocate 
and  the  Attorney  and  which  has  been  effected 
by  the  recent  legislation  on  the  Caunty 
Courts.  The  more  we  reflect  upon  it  the  more 
formidable  appear  to  be  the  evUa  that  will  flow 
from  it— evils  not  limited  to  one  branch  of  the 
Profession,  but  extending  alike  to  both. 

We  ask  our  readers  to  ^v»  to  the  aaliject 
their  most  serious  thought,  and  to  suggest,  if 
they  can,  any  means  by  which  the  threatened 
mischiefs  may  be  mitigated.  To  do  this,  their 
nature  and  extent  must  be  understood. 

The  House  of  Conrawns  has  declared,  in 
unequivocal  terms,  that  ^  County  Courts 
«hall  know  no  priv3egea ;  that  they  shall  be 
open  to  compeution,  not  only  between  the  two 
branches  of  the  ProfeMion,  but  even  to 
Sham  Lavyere,  if  the  Judges  ahall  so  please. 
An  Attorney  imtrueted  by  the  party  and  a 
Banister  instructed  by  the  party  or  by  an 
Attorney  is  to  be  heard  as  of  right,  but  by 

VOXi.  XVXX.  »o.  ftSS. 


leave  of  the  Judge  any  other  person  may  be 
heard. 

Such  is  the  provision  approved  by  the 
House  of  Commons  and  carried  by  acclama- 
tion. It  ia  Met  difficult  to  anticipate  its  conse- 
quences. 

At  present,  the  etiquette  of  the  Bar  i«,  that 
Conoid  ahall  not  see  the  client  or  accept  a 
brief  eaoept  ihroagh  the  intervention  of  an 
AMomey.  ^i«  role  was  a  fair  retnm  to  the 
Attorneys  for  the  privilege  of  exclusive  au- 
dience enjoyed  by  the  Bar.  It  was  as  much 
as  to  say,  "  You  are  forbidden  to  practise  as 
Advocates ;  but  we  will  take  no  advantage  of 
this ;  we  will  not  trespass  on  your  province, 
but  will  refuse  to  accept  a  brief  without  you." 
And  certainly,  upon  the  whole,  the  regulation 
has  worked  well  for  both. 

Unfortunately,  Hat  establishment  of  the 
Coudty  Courts  has  produced  an  entire  change 
of  circumstances.  The  swtors  there  object 
to  pay  two  Lawyers,  and  Parliament  refuses  to 
compel  them  to  do  so.  It  has  resolved  to 
open  these  Courts  to  eompetition,  without  re- 
gard to  privileges,  and  plainly  tells  the  Bar, 
"You  must  take  your  chance  there;  if  the 
suitors  prefer  you,  they  may  employ  yoo  ;  but 
if  they  like  an  Attorney  better,  they  may  have 
him.  We  will  not  place  yon  under  any  dis- 
ability, but  we  cannot  help  you." 

In  the  County  Courts,  then,  the  reaaon  for 
the  old  rule  of  etiquette  being  gone,  the  rale 
will,  of  course,  be  abandoned,  and  the  Attor- 
neys practising  as  Advocates  without  a  Bar- 
rister, the  Bar  will  take  briels  without  the 
Attorneys.  We  aae  well  aware  that  this  is  the 
inevitable  result  of  circamataiices  which  could 
not  be  controlled,  but  it  is  not  the  less  la- 
mentable. 

The  consequence  will  be  a  rivalry  in  the 
County  Courts  between  the  Barristers  and  the 
Advocate  Attorn^s,  which  may  not  impro- 
bably lead  to  disastrous  reaalts  to  both.  Its 
certain  tendency  must  be  to  lower  the  tone  of 
the  Bar.  Taking  instructions  dhvetly  from 
the  clients,  they  will  become,  to  a  considerable 
extent.  Attorneys,  or,  at  least,  the  legal  tid- 
vi$ers  of  the  public.  In  ahort,  functions  will 
become  united  in  practice  which  hitherto  have 
been  kept  distinct,  and  with  a  probability  of 
ecjual  loss  to  both ;  for  as  omeh  as  the  Attorneys 
will  take  from  the  Bar  by  becoming  Advo- 
cates, so  much  at  least  will  the  Bar  t£ke  from 
the  Attorneys  by  receiving  instructioos  directly 
from  the  clwnta. 

In  this  state  of  things  we  are  moat  desfarons 
that  some  plan  shonia  be  devised  by  which 
the  threatened  evil  nsiy  be  averted  or  modi- 
fied. It  can  only  be  done  by  mutual  concea- 
sion.  Coald  not  terme  be  devised  upon  which 
an  honourable  agreement  might  be  made  be- 
tween the  Bar  and  the  Attorneys  for  preserv- 
ing their  several  functions,  without  mutual 
invasion  and  rivalry,  which  can  benefit  neither, 
and  must  degrade  both  i  Some  rale  of  eti- 
quette might  be  framed  now  for  the  guidance 
of  both  which  shall  define  the  province  of 
each  in  the  County  Courts,  and  secure  har- 
mony of  action,  keeping  them  still  mutual 
supporters  instead  of  rivals.  We  entreat  both 
branches  of  the  Profession  to  take  the  matter 
into  their  moat  earnest  consideration  at  the 
earliest  moment,  and,  before  any  step  is  taken 
in  accordance  with  the  new  eirewBatanoes 
in  whieh  they  are  pkoed,  anxiously  to  consult 
together  what  conrss  will  be  the  best  for  the 
common  good  of  the  whole  Profession,  whose 
true  interests  are  substantially  identical,  how- 
ever sometimes  seemingly  divergent. 


Courts  from   a  destructive  competition  with  the 
speedier  and  cheaper  jnstice  of  the  Connty  Conrts. 

With  this  remembrance  of  the  spirit  in  which  we 
formerly  approached  the  subject,  we  tmst  that,  in 
the  following  remarks  upon  the  recently  issaed 
report  of  the  Common  liaw  Commissioners,  credit 
will  be  given  to  as  for  being  aninflaenoed  by  tM 
prejudices  of  oar  craft,  seeing  that  the  reforms 
now  anirersaUy  demand^  were  advocated  in  these 
pages  long  before  they  foand  favonr  and  anpporten 
elsewhere. 

The  Timet  has  severely  assailed  the  reoomrnearia.) 
tioDs  of  the  Cemmiasioners  as  not  going  far  enongli, 
—  as  modifying,  iutead  of  aboUsbiag,  a  system 
essentially  bad. 

In  this  condemnation  we  camiot  ooncar,  and  we 
think  that  few  lawyan  will  be  foond  to  echo  it. 
The  recoaimendatiaos  appear  to  as  to  accoorpiish 
almost  all  that  the  most  rigorons  reformer  eooK 
desire;  we  know  not,  indeed,  how  more  coold  be 
eflisoted  without  abaUthing  pieadiag  altogether,  sod 
condnetiog  a  trial  in  the  Saperior  Courts  IStOa 
complaint  in  a  Police  Court. 

But  in  truth  the  abjections  of  the  Timet  go  to 
this.  They  proceed  vq>oa  the  assnmptioB  tiiat  it  is 
possible  to  administer  jostioe  witboot  any  written 
pkadims.  But  tUs  are,  and  probably  all  of  onr 
readers,  know  to  be  mpattiUe. 

If  there  be  written  aleadings,  ttiat  is  to  say,  • 
statemeot  ia  writing  ef  the  daunnd  or  eomplttat, 
aad  a  timiiar  statement  of  the  answer  to  it,  ao  as  to 
enable  both  parties  to  come  prepared  to  try  Ji 
specific  qneation,  these  pleadings  mntt  be  safajeat 
to  tome  rules.  If  they  are  designed  to  give  in> 
formation  and  to  detarioine  what  is  the  qoestioii  to 
be  triad,  they  moat  be  framed  to  effect  that  obiest, 
aad  some  principle  SHiat  guide  tiie  Oonrt  in  rasola- 
iog  tAsther  theydo  ar  do  not  attain  their  'parpaaeu. 

We,  tbersfsre,  agree  wiA  the  Conmiasianew 
that  tome  form  of  pleading  nasi  he  preserved. 

But  we  have  already  ocnlended  that  this  form 
sbonld  not  be  teehnioal.  Keeping  the  objeot  ia 
vitw,  that  obiect  Aoold  be  acoomplisfaed  in  tiM 
siraplast  nsanner,  in  acoordance  with  oomouna  sanaa 
aad  tiie  English  bingasge. 

The  Commissioners  have  so  pravUed.  Tbtav 
thbty -first  recommendation  is — 

That  every  declaration  and  subsequent  pleading 
which  shall  clearly  and  distinctly  state  all  sncn' 
matters  of  fiwit  as  are  necessary  to  sustain  th* 
action,  defence,  or  reply,  as  the  case  may  be,  sbolt 
be  sufficient,  and  it  »haH  net  te  neeanrp  that  t%Kh 
mattert  ehtnUd  be  atated  ia  oiqr  ttdmieal  ar  fimmt 
Umguage  or  maimer,  or  tlit  oay  tocAnieoJ  o^ 
formal  iMemtnU  thonld  be  tued. 

This  certainly  seems  to  meet  all  the  rcqn{te« 
c^ts,  and  to  refnte  tbe  objection  of  the  Ttmee. 
The  recommendations  afterwards  give  a  series  ef 
forms  of  pleadings  by  way  of  specimens  of  the' 
brevity  of  which  they  are  capable,  and  which  tt 
would  sorely  puzzle  the  objectors  still  further  to 
abbreriate. 

For  instance,  Trespass  to  Land : — 

That  the  defendant  broke  and  entered  certain  land 
of  the  plaintiff,  called  the  Big  Field,  and  depastored 
the  same  with  cattle. 


THE  REPORT  OF  THE  COMMON  LAW 
COMMISSIONERS. 
OoH  readers  will,  doabtless,  remember  that,  some 
months  ago,  we  submitted  to  tbeim,  in  a  series  of 
articles,  the  details  ol  a  plan  for  an  entire  reform 
of  the  procedure  at  Common  Law,  the  adoption  of 
which,  or  of  something  very  like  it,  and  at  least 
equally  extensive,  would  alone  save  the  Saperior 


On  a  promissory  note :-~ 

That  the  defendant  on,  &c  by  hb  promissory  note 
now  overioe,  proaiised  to  pay  to  the  plaintiff  £ 
two  months  alter  date,  bat  did  not  pay  the  same. 

For  Breach  of  Promise  of  Marriage : — 

That  the  plaintiff  and  defendant  agreed  to  marrf 
one  another  on  a  day  now  elapsed,  and  the  plaintln 
was  ready  and  willing  to  marry  tiie  defendant  oo 
that  day,  yet  the  defendant  neglected  and  refused 
to  many  the  plaintiff. 

For  Orlm.  Con. ; — 

That  the  defondsi^dtlMualMd  and  aanally  knew 
the  plaintiff's  wife. 

For  an  Assault  and  False  Imprisonment : — 

That  the  defendant  assaulted  and  beat  the  plain- 
tiff, gave  him  into  custody  to  a  policeman,  and 
oaased  iiim  to  be  im^HKned  ia  a  pollee-oflhie. 

Sorely,  these  are  sufficiently  short  and  Intel* 
ligible.  The  forms  of  answer  are  equally  cart. 
Thus — 

Plea  of  payment  :— 

That  before  action  he  satisfied  aad  disoharfed  the 
piidatiff's  dain  by  payment. 

Plea  of  Leave  aad  License  i— 

"Hiat  he  did  what  is  complained  of  by  the  pla 
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OfSdf-DdimM:— 

That  the  plaiotiff  fint  aiualted  the  defendant, 
who  tbereupon  neceesariljr  committed   the  alleged 
xaMudt  in  his  own  defence. 
Of  Set-off:— 

Hiat  the  plaiotiC  at  tiie  commencemeiit  of  thii 
«ait,  waa  and  (till  it  indebted  to  the  defendant  in  an 
amoont  ecjoal  to  the  phuntiff's  daim  fbr  (stating 
cause),  which  amount  uie  drfendant  is  willing  to  set 
off  against  the  phuntiff  'a  claim. 

Pleading,  therefore,  is  reduced  to  the  smalleat 

••pan,  so  far  aa  the  language  is  concerned.    But  the 

-'3fniet  objects  that  too  many  of  the  prooeoes  of 

,  yieadiagare  preserred.    Let  us  examine  the  vali- 

'.  ^tthrof  thia objection. 

•When  joa  are  sued  for  damages  fbr  a  certain  act 

..  done,  you  may  hare  two  answers  to  it,  either  that 

jroa  did  not  do  it,  wUdi  is  a  question  of  fact,  or 

«hat  70a  had  a  right  to  do  it,  which  is  a  question  of 

,  imp. 

Am  a  jury  determines  the  one,  and  the  judge  &e 

■  «aer,  it  ia  very  important  that  they  be  distinctly 
:  atated  on  the  pleading.  For  this  retson,  that  if  &» 
.Met*  are  not  disputed,  but  the  question  is  one  of 

law  only,  yon  might  be  put  to  the  needless  cost  of 

rrring  the  fkeU  at  the  trial ;  whereas  yon  ought  to 
allowed  to  answer  immediately,  "  the  facts  are 
tnie,  bat  the  plaintiff  has  no  right  in  law  to  this 
action,^'  and  the  Court  might  determine,  without 
fw&er  delay,  whether  this  action  is  sustainable  or 
aat.  If  not,  there  is  an  end  to  it ;  if  sustainable, 
then  it  should  be  permitted  to  proceed  to  trial  of  the 
Acts  if  any  are  in  dispute,  or  to  the  ascertaining  of 
4he  amount  of  damages. 

Now,  this  proceeding,  which  no  ingenuity  conld 

■  dispense  with,  is,  in  truth,  a  demurrer,  only  we  will 
BOt  csll  it  by  so  unpopular  a  name.    The  Timti  is 

-  ifrightened  by  the  formidable  name,  forgetting  the 
«eat  difference  between  a  demurer  as  it  will  beand 

:  oie  alarming  thing  it  was. 

There  is  better  fonndation  for  one  of  the  objec- 

.  4iona  nrged  by  the  Timn.  it  complains  that  a  de- 

'  fandant  should  be  permitted  bath  to  trayerse  the 
•■tire  (hcts,  and  aUo  to  put  in  issue  any  material 
allegation,  as  leading  to  the  present  enl  of  a  mul- 
tipUdty  of  pleas. 

In  this  we  agree  with  the  Tima.    There  is  no 

'  maon  why  a  defendant  should  be  allowed  to  set  up 
■ereral  tiieoMi(<e)i<  defences.    He  should  be  re- 

,  quired  to  deny  the  whole,  or  a  part  of  the  charge,  but 
not  both !  he  should  not  be  pomitted  at  once  to  say, 
"  I  did  not  do  it,"  amd  "  I  had  a  right  to  do  it." 
The  Time$  is  right  in  its  assertion,  that  pleading 
riiould  not  be  an  inrention  of  the  lawyer,  bat  the 
assertion  of  a  truth,  or,  at  least,  of  that  which  the 
|>Mty  believes  to  be  the  truth ;  and,  therefore,  we 
ifliink  it  would  be  an  improvement  to  require  all 
pleadings  to  be  taken  upon  oath.    The  great  error 

-  of  our  procedure  has  consisted  in  a  sort  of  tadt 
.  assumption  that  a  lawanit  was  not  so  mnch  a  pro> 

«eeding  fbr  the  ascertainment  of  the  very  truth,  and 
the  doing  of  actual  right  and  justice  between  the, 
parties,  as  a  game  of  skill,  in  which  it  was  allow- 
.  able  to  trip  up  one  another  by  any  device,  the  merits 
being  held  of  less  account  thso  tiie  strategy.  The 
legal  mind  has  became  Indoctrinated  with  tUs  no- 
tion, and  it  requires  some  effort  of  reason  to  shake 
off  the  prejudice.  It  lurks  still  in  some  parts  of 
ttis  report ;  but  when  we  remember  that,  but  five 
years  since,  we  were  soundly  rated  for  suggesting 
alterations  not  quite  so  extensive  as  those  proposed 
llT  the  Commission,  the  progress  which  opinion  has 
•mce  made  is  marvellous.  Stranger  still  it  is  to 
■ee,  that  the  only  ftalt  now  found  with  propositions 
that  were  tkeh  deemed  rash  and  quixotic,  is,  that 
they  do  not  go  far  enough. 

it  that  the  Profession  had  but  listened  to  the 
voice  of  warning  tlut  was  raised,  and  volunteered 
tiie  work  of  ineritable  change,  very  different  indeed 
would  have  been  their  position  now. 

Let  us  profit  by  the  past  to  be  wiser  for  the 
fittnre. 


some  clauses  in  the  Bill,  because  they  sdvanoed  that 
object.  The  Attorney-General  stated  also  that  the 
Common  Law  Commissioners  would  propose  some 
extensive  and  valuable  improvements  in  the  Law  of 
Evidence.  But  nothing  can  remain  to  be  done  so 
good  or  so  great  as  that  whidi  this  Bill  will  do.  It 
is  the  most  valuable  improvement  in  the  law  that 
has  been  aeeomplislied  witUn  our  memory,  and  will 
do  more  to  restore  the  business  of  the  Superior 
Courts  than  anything  that  could  have  been  devised. 
And  yet  when,  six  years  ago,  we  propoaed  this  very 
measure,  now  so  univerwlly  applauded,  we  were 
met  with  ridicule  and  anger,  and  scarcely  foond  a 
supporter  in  the  ProfMsion  or  in  the  press  I 

The  Regbtretion  of  Asauranoes  Bill  will  be  the 
only  remaining  meaaore  of  importance  to  occupy 
the  attention  of  the  Commons. 


THE  LEGISLATOR. 

Pakliahvnt  is  in  earnest  now,  and  more  business 
has  been  got  tlirough  during  the  last  week  than  in 
the  whole  of  the  session  previously.  Members 
•ntidpate  a  rdease  about  the  12th  of  August,  so  they 
not  object  to  work  a  little  harder  now. 

Lou  <tf  SvidtHce  Amendment  BOl,  haa 
through  committee  with  unanimous  approval, 
produced  the  remarkable  deelacation  from  the 
ley-General,  that  the  country  would  not  be 
~  with  anything  less  than  ttie  tmtod  tf  L»w 
'  ly  /  /  and  tbe  Solicitor-Qeneral  app|w«ed 


imperial  VnUamrat 
PUBLIC  BUSINESS  TKANSACTED. 

COMMOKB. 
BILLS  RBAD  A  mST  TIMB. 

SatmrOaj/.JmlfVt. 
Tithe  Beat-oharge  Amtincmt 

Momdof,  Jwfy  14. 
Poor  Bdiaf  Act  OontinaaBoe 
Sale  of  Beer  (So.  I). 

Tuniof,  Jutf  IS. 
Onad  Jmy  Oe«  (Irelsnd). 

BILLS  RBAD  A  SBCOirD  TUIB. 

Genersl  Board  of  HMUh  ^.  1). 

Ximdat,  JWfa  14. 
Oopjhold  and  Inolomre  CkmrndsBoiii 
CoBstabnkij  Pbree,  Irelaad. 

Tuniam,  Julf  It. 
Titha  Bent-charge  AsMMment. 

Wedmndof,  JuU  It. 
LooalAots  Fralimiuiy  InqmriM  Bffi. 

BILLS  BEAD  A  THIBD  Tn»  AHD  PASgBD. 
Satmrdof,  Juli  U. 
Uihti>  Ballots  Siupeniias 
Woods  and  Forasti  Bill 
Civil  BUb,  IreUnd 
BoalenaitKaJ  Beaidenoaa,  IreUad 
GharcbM  and  Chamla,  IreUnd 
United  Chnroh  of  Bngland  and  Ireltad,  Ireland. 

Ttmdoji,  JtJ*  U. 
UnlawfU  Oath*,  Ireland 
Tnmpike  Boada,  Ireland 
PriTate  Lonatio  Aayliuoa,  Ireland 
Timi^ka  Acta  Oontinnaaiie 
Tnmpika  Tnuts  Arrangemant. 

WtdmMdof,  Jttt  It. 
Sto<*  in  Trade  Bin: 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BBAS  A  PIRST  TIMB. 
gWaiWajr,  Ab  17. 
Bepreaentative  Peers  for  aoolland 
Commona  Inoloaore  {So.  2). 

BILLS  RBAD  A  THIRD  TIMB  AND  PASSXD. 
Tkmndtq,  Jtlf  17.' 
Haniagea,  India, 

BBSSIONAL  PBtNTBD  PAPBBS. 
Par.  Sva/i). 

431.  Fortpatriek  Harbour  light— OorreapondeBoe 
447.  Poor  Lav  Uniona,  Ireland— Betnrn 
i«t.  HoU  Trinity  Honaa— Baton 
474.  Fharmaoeatioal  Sodetj— Oopy  of  tha  Bqyal  Charter 
640.  Bmeat  Charlaa  Jonea— Copy  of  a  Letter 
Me.  Law  of  Partaerahip — Bmoit  ftom  Oonunittse 
Canada  and  Kew  Brnnawiok  Boonduy— Papers 
63t.  BiUa— Poor  Belief  Act  Cootinnaooe 


Sit.  — 

E23.  — 

617.  — 

fiSI.  — 

aa.  — 


Sale  of  Beer  (Ko.  1) 
Attonriaa' OertJOoataa 
Conatabnlary  Faroe  (Ireland) 
Pharmacy  (amended) 
Karriasea,  India  (amended) 
Pettv  Seaaion     -    ■     ■  ■ 


Fet^  Seaaiona,  Iralaod  (aa  amended  by  the 

Committee,  and  onre.ooninutment) 
S88.     —    Local  Acta,  PraUminary  Inqniriaa 
636.     —     Tithe  Bart  Cham  Asaaaament 
611.     —     Bommary  Jnrladiotioa,  Ireland  (amended) 
634.     —     CoalwUppera,  Port  of  London  (amended  l>v 

the  Sdact  Oomanttee) 
634.     —     Ketropolis  BoHdiap 
4B9.  Coala,  Cinders,  and  Culm— Asoonnt 
466.  Patent  Law  Amandroent  Billa— Lorda'  Beport 
Protaatanta  (Torkej)— Corraapondenoe 
63  (48).  Local  Acts— Beport  of  the  Admiraltv 
633.  ^ctofis  Park 
Hnseun  of  Irish  Indnstiy,  Deslruetlre  Distillation  of 

Peat— Beport 
484.  PoUoe,  Imneriok— <!opy  of  llinatea  of  Byidenoe 
446.  Edocation  (Scotland)— Betom 
477.  Berenne,  &o.  (beUmd)— Aocoonta 
479.  Metropolitan  Interment  Act  (FreKiniiiaiy  Proceed- 

inj^) — Beport 
372.  Steam  Commonioatioiia  with  India,  Ac, — 1st  Beport 

from  Committee,  and  Bridsnos 
611.  Criminal  Proaecotiona,  Ao.  Bootland— Treasnir  Hi- 
note 
613.  Benefloea— Betnrn 
638.  Uoneya  in  the  Exoheqner— Aoooont 
63>,  Ueotenaat-Cdonal  Boas— Correapoadanoe. 


HOUSE  OF  LORDS. 

COITRT  OF  CBAHCBRT  BILL. 

MoiTDAT,  Jidy  14.— The  Marquis  of  Lansdowmb 
having  moved  the  first  reading  of  the  Court  of 
Cliancery  and  Judicial  Comsuttee  Bill,  I.iOtd 
Brougham  apologised  to  the  House  for  aUnamag 
the  House  on  this  stage  of  the  Bill,  bnt  the  itatB  of 
his  health  was  such  that  if  he  did  not  speak  now  he 
should  not  have  an  opportunity  of  doixtg  ao  acsia 
this  sesdoo.  He  approved  the  present  measure  aa  a 
step,  though  not  a  stride,  in  the  right  ^recBoai; 
but  if  any  one  supposed  that  any  structural  altaaa- 
tion  of  the  Conrt  of  Chaaeery  wmild  salirfy  tka 
wants  of  the  public,  he  was  a  dreamer,  and  wrosU 
some  day  awake  to  a  sad  reality.  He  deaired  ao 
rash  changes,  bnt  the  House  might  reat  aaaaaed 
that  if  effident  measures  of  Chancery  reform  vicbb 
not  speedily  introduced,  the  ineritable  result  woall 
b«,  that  tlie  good  would  be  swa^  away  with  the  bmi, 
and  the  iurispmdence  and  judicature  of  ths  ooutty 
would  be  reduced  to  a  stste  whidi  vronld  suppljr  a 
wholesome  wsming  to  those  who,  from  a  Cear  afgtaaft- 
mi(  modeiBte  and  safe  refonn,  cxpoaed  thrir  lord- 
ships to  the  dangers  of  a  videsit  lendntioii.— Tte 
Lord  Cbancbllor  having  expressed  his  aatisfae- 
tion  that  the  BiU  met  vrith  the  approbatiaa  of  Load 
Brougham,  it  waa  read  a  first  time. 


HOUSE  OF  COMMONS. 
rboistbation  op  AasvRAtrcBs  box. 
Fridat,  July  11.— Sir  J.  Graham  wU»d  ta 

present  a  petition  of  some  importanoa,  and  he  was 
anxious  it  should  be  presented  in  the  preaonea  oC  fte 
noble  lord  at  the  head  of  Oie  Govemmcnt.    U  WW 
a  petition  from  the  Inorapnated  Law  flocisti  oC 
Soiidtois  and    Proctors  practising  in  Um  Unilad 
Kingdom  against  the  farther  progreM  of  the  S^gis- 
tration  of  Assurances  BiU.     It  set  forth  ttet  the 
society  had  been  charged  with  aa  intattat  in  AiaBill 
adverse  to  that  of  the  landed  projwtetors ;  tihey  dia- 
cUimed  any  such  interest,  biicaasu  they  said  Aat, 
although  the  eflect  of  the  BiU  miglit  be  to  dUniA 
the  number  of  transfers  of  hod,  yet  the  ooat  forcaeh 
transfer  would  be  eonsideraUy  greater  than  at  ne- 
sent.    It  tiien  aet  forth  that  tiiis  Bin.  as  it  hadeome 
down  from  tlie  other  House,  would  render  iiuinauMi 
die  preparation  of  aU  deeds  in  duplicate,  would  lead 
to  a  disdoanre  of  fhmily  anangemeots  and  setds- 
ments  that  would  be  unsafe;  Oat  the  experience  <f 
tiie  registration  in  Middleaex  aftirded  a  very  dodt- 
Ailexaraptel  that  it  would  be  adverse  ta  tfe  ■!» 
and  pnroiaseof  smaU  propartiea  in  bad;  that  tto 
machinery  provided  by  the  BiU  was  iiiaitytnsh . 
and  tiiat  it  contained  an  entirdy  novel  prineifle. 
at  variance  with  the  stream  of  lepalation  on  real 
property.    Under  aU  th«ae  diciunatances,  coadder- 
ing  the  advanced  period  of  the  seanon,  they  adnd 
the  Government  dther  that  the  BiU  sho^  be  poat- 
poned  nntU  another  session,  or  at  all  eventa,  tf  it 
were  reaUy  the  intention  of  tiie  Government  to  pro- 
ceed with  it  this  session,  that  tliera  should  be  some 
inquirv  on  the  subject.    He  wnhed  to  aak  the  nobie 
lord  whether  he  intended  to  proceed  with  tha  seeood 
reading  of  the  BiU  that  evening,  and  wbe^Mr  itwaa 
the  intention  to  preaa  this  BiU  to  its  final  caas^> 
■nation  in  the  presentsesaion. — ^Lord  J.  Rossbll  asU 
it  vras  not  his  intention  to  more  tiie  accnnrt  na£ag 
that  evening.    It  was  a  BiU  of  sudi  importaaos  that 
the  provisions  of  it  ought  to  be  dearly  expiained  to 
the  House,  and  he  asked  bis  right  hon.  friend  the 
Master  of  the  Rolls,  who  had  very  kindly  cee^imttd 
to  move  the  second  reading  of  the  Bill.    He  ahodd 

Sropose  that  the  second  rnding  be  tslun  on  Moa- 
ay,  tbe  21st  inst.  and  it  oertahfly  was  the  ■-tn'ttim 
of  tiie  Government, — considering  the  very  great  iai> 
portance  of  the  proridons  of  this  measure,  ailar 
bdng  considered  by  a  oommisnon  fbr  a  very  long 
time,  and  baring  heaa  before  the  House  of  Lorda, 
and.  as  he  hoped  without  any  irregularity,  he  asjght 
say,  having  met  with  the  nneni  consent  of  tto 
noble  lords  in  tliat  House  learned  in  the  law. — aa 
preas  the  oondderation  of  thia  BiU  in  tha 


PUBLIC  HBALTB  ACT. 

Satvrdat,  July  12.— Mr.  C  Lrwis  dbtdned 
leave  to  bring  a  BiU  to  amend  the  mode  of  ssia  ii'iin 
tithe  rent-charges  under  the  Idghtii>K  and  Watduag 
Act,  and  the  Pnblic  Health  Act.  The  Hooie  t^n 
adjourned  at  half-past  two. 

COCNTT  COCRTa  BXTBNSION  BILL. 

Tobsdat,  July  15.— The  Honae  diacosaed,  in 
committee,  several  clauses  in  the  Coonty  Coarta 
Further  Extendon  BiU,  the  most  importaat  of 
which  wu  the  13th,  which,  in  the  ahapa 
posed  by  the  Attoiney-general,  gave  to 
risters  the  right  of  exduaive  audience  ia 
above  20/.  and  under  S0(.  After  a  diacusaioB  oC 
considerable  interest  the  clause  was  modified  into  a 
form  which  enables  patties  to  retain  either  a  Banis- 
ter, an  Attorney,  or  a  tiiird  person,  writhoast  aay 
light  of  pre-audience  or  exdndve  snditianr',  bat 
subject  to  rules  to  be  made  by  the  judge.  The 
Chairman  then  («ported  progress  and  tbe  Honaa 
B^jonraed. 
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COrTHOLD  ■NPRANCHI8ElIBtrT  BILL. 

Mr.  Aglionby  begfied  to  moTe  that  it  be  an  in- 
■traction  to  the  committee  sitting  on  the  Copyhold 
Eninnchisement  Bill  that  they  haTe  poner  to  con- 
solidate the  two  Bills  into  one.— Agreed  to. 

COBONBBS'  BILL. 

WiDNBSDAY,  July  16.— Mr.  Bodtbbib  mored 
that  this  Bill,  which  stood  for  a  second  reading  that 
day,  be  read  a  second  time  that  day  three  months. 
The  gentleman  who  had  charge  of  the  Bill  was  not 
present,  but  there  was  no  objection  on  his  part  to 
the  adoption  of  the  amendment. — The  Bill  was  then 
ordered  to  be  read  a  second  time  that  day  three 
months. 

ABRB8T  or  AB8CONDINO  DBBTOBS  BILL. 

This  Bill  passed  tluoogh  committee. 

THS  LOCAL  ACTS  (PUBLIMINAIIT  INaUIBIBS)  BILL. 

This  Bill  was  read  a  second  time. 

COPTBOLO  AND  INCLOSrU  COMinSSlOMBBS  BILL. 

The  Hoose  went  into  committee  on  this  Bill. 
The  Cbancbllob  of  the  BzcHBttCBB,  in  reply  to 
Sir  Henrr  Wilhmghby  and  Mr.  Henley,  stated  that 
the  nnmber  of  oommisaionen  wonld  be  rednoed 
to  three,  and  that  the  establishmenta  connected  with 
the  different  boards  would  be  gradnally  rednoed. 
The  Bill  then  pasoed  throngh  committee,  and  the 
House  mumed.  It  was  ordered  that  the  Bill 
(honld  be  reported  on  the  following  day. 

TBB  STOCK  IN  TKADB  BILL. 

TUs  Bill  was  read  a  third  time  and  passed. 

.      CODNTT   COVBT8   rCRTHBR  BZTENSION   BILL. 

The  Bill  has  been  in  committee  for  two  sittings, 
and  was  the  subject  of  long  discussion.    The  follow- 
ing la  a  rammary  of  what  was  done. — Clauses  I  to 
10  were  agreed  to.    Clause  II  proposed  to  exempt 
firom  the  operation  of  the  meoanre  the  prorisions  of 
ttie  9  &  10  Viet,  by  whidi  no  person  is  entitled  to 
practiM  in  a  County  Court,  "nnless  be  be  an  at- 
torney at  law,  or  a  barrister  instructed  by  such 
attorney,  or,  by  leave  of  the  judge,  any  other  person 
allowed  by  the  judge  to  appear  instead  of  inch  party; 
and  no  bsurrister,  attorney,  or  other  penon,  except 
by  leave  of  the  judge,  is  entitled  to  be  heard  as 
oounael  for  any  other  person." — ^The  Attorn-eT' 
GxMXKAL,  in  support  of  the  elanae^  smd  he  by  no 
means  desired  to  create  any  undue  monopoly  on  the 
paK  of  the  Bar,  but,  on  the  other  hand,  he  desired, 
and  he  tmated  the  Honse  participated  in  the  feeling, 
tliat  the  Bar  might  not  be  destroyed.    At  present, 
in  theae  courts,  under  the  operation  of  the  statute, 
tlie  attorneys,   by  whose  interrention  alone  could 
banisterB   be  employed,  were  allowed  to  ptsctise 
themselves  as  advocates ;  and  the  result  of  this  had 
been  a  widesprrad  conspiracy  on  the  part  of  the 
attorneys  who  practised  in  these  conrU  to  keep  all 
the  advocate  boamess  to  themselves,  and  utterly 
to  exctede  all    barristers    from   any  participation 
In  it  whatever.    The  hon.  and  learned  gentleman 
read  from  the  Count]/  Cmrti  drmie/e  of  February, 
1850.  an  address  from  an  attorney  practising  in  those 
oonrts,  in  which  he  pointed  out  to  his  oolleagues 
throoghout  the  country,  that  all  they  needed  to  do 
was  to  carry  out  the  provisions  of  the  Act  in  their 
CsTonr,  and  they  would  effectnally  and  for  ever  ex- 
dude  the  bar  from  any  share  whatever  in  the  County 
Court  bneiness.    The  hon.  and  learned  gentleman 
alao  resul  a  letter  horn  a  tradesman,  who  complained 
that  baving  a  demand  in  prosecntion  in  a  Connty 
Court  tor  48/.,  the  attorney  whom  he  had  employed 
bad  threatened  to  throw  up  the  case,  if  he 'persisted 
in  his  request  that  a  ^barrister  might  be  employed. 
In  a  word,  it  might  be  alBrmed  that  from  the  mfinito 
m^ority  of  these  oonrU  barristers  were  excluded, 
and  the  question  was  whether,  for  the  sake  of  the 
public  itself,  this  was  a  desirable  thing  ?  It  appeared 
to  bim  simply  as  a  general  proposition  that  the  busi- 
ness of  the  advocate  in  all  our  courts,  superior  or 
inferior,  should  be  conducted  by  men  of  trained 
education  as  advocates,  of  established  position  as 
gentlemen,  as  men  of  honour.    It  was  quite  clear 
that  at   present  the  attorneys  practisin([  in  these 
courts  were,  as  a  general  fnA,  not  of  the  higher  clasa 
in    their    profession;     but,    be    they    whom    they 
nugiit,     it  was    in    his  opinion    essential    to    the 
dne  administration  of  and  to  the  dignity  of  justice 
tbat  in  these  Courts,  as  in  the  Courts  above,  the 
persons  who  prepared  the  case  up  to  a  hearing  should 
— in  all  matters  above  those  of  a  quite  ordinary  cha- 
racter— not  be  the  persons  also  to  conduct  the  hear- 
ing.    It  was  a  fisllacy  to  suppose  that  economy  was 
consulted  in  behalf  of  the  public  by  the  exclusion  of 
barristers,  for  the  fee  whidi  would  be  received  by 
counsel  would  be  no  greater  in  amount  than  that 
which  the  attorney  duly  pocketed  when  he  appeared 
as  attomey-advocato ;  and  therefore  the  expense 
was  precisely  the  same  to  the  client  whether  he  was 
heard    by  attorney-advocate  or  by  barriater-advo- 
cate.     He  had  received  a  letter  from  a  gentleman  of 
entire  veracity,  mentioning  to  him  a  case  in  which  a 
snug  party  of  seven  attorneys  having  got  possession 
of  a  county  court,  and  completely  ousted  all  bar- 
natera,  had  leagued  together  to  accept  no  retainer 
Frhatever  nnless  with  a  fee  of  three  guineas,  paid 
beforehand.    This  was  on  iUnstistioD  of  the  cneap 


justice  which  the  public  was  to  have  if  the  attorneys 
were  to  have  things  all  their  own  way  in  these 
courte.  It  was,  in  his  opinion,  eminently  essential 
that  a  well-trained  bar  snonld  be  attracted  to  these 
courte  by  the  expectations  of  a  bir  maintenance. 

After  a  long  discussion  in  which  Mr.  Hume,  Mr. 
Denison,  Mr.  Freshfield,  the  Solicitor-General, 
Lord  Robert  Grosvenor,  and  Mr.  Anstey  took  part- 
Mr.  Cabdwxll  proposed  to  put  in  a  short  intelli- 
gible form.  Let  them  repeal  the  statutory  restric- 
tion which  prevented  the  bar  from  communicating 
with  the  parties  themselves,  and  then  let  the  bar 
review  ita  own  etiquette.  He  would  then  propose 
to  unite  in  this  clause  the  provision  of  the  statote  of 
the  9  &  10  Vict,  snd  then  let  them  sa^,  "Be  it 
enacted  that  the  said  lost-recited  provision  be  re- 
pealed," and  then  enact  as  follows,  "and  that  it 
shall  be  lawfiil  for  any  person  or  party  to  the  suit, 
or  for  an  attorney  conducting  the  suit,  or  a  barrister 
retained  by  or  on  behalf  of  either  party  to  the  snit, 
or,  by  leave  of  the  judge,  any  other  person,  to  ap- 
pear for  him  and  address  the  Court  without  any 
right  of  pre-audience  or  exclusive  audience,  but 
subject  to  such  regulations  as  the  judge  shonld  from 
time  to  time  direct  for  the  transaction  of  the  busi- 
ness of  the  court." 

The  danse  as  thus  amended  was  agreed  to.  It  was 
expiMsly  stated  to  be  the  purpose  of  this  clause  to 
prohibit  an  attorney  fivm  taking  a  brief  from  another 
attorney,  but  only  to  permit  nim  to  appear  when 
instructed  by  the  client  personally.  Chusea  were 
added  permitting  appeals  to  he  heard  by  the  Superior 
Courte  during  Term ;  and  giving  an  appeal  although 
die  cause  was  tried  without  a  jury,  and  enabling  ue 
judges  to  make  rules  for  the  regulation  of  appeals. 
LAW  or  ividbncb  awbndmknt. 

This  Bill  went  throngh  committee.  Upon  the 
clause  that  empowered  the  judges  to,  order  an  in- 
spection of  documents,  so  a*  to  save  the  cost  and 
dday  of  a  Bill  of  Discovery,  the  Solicitob- 
Obnbral  said  he  looked  at  this  as  the  commence- 
ment of  a  most  important  course;  there  was  a 
elause  in  the  Patent  lisw  Amendment  Bill  with  the 
like  tendency,  giving  power  to  Courte  of  Law  to 
proceed  by  injunction.  It  would  be  a  most  im- 
portant principle,  if  we  determined  that  wherever 
a  Conrt  of  Law  had  jurisdiction  over  the  sub- 
ject-matter it  should  exercise  all  the  ancillary 
jurisdiction  that  a  Court  of  Equity  would. — 
The  Attobnet-Gbnbbal  apprehoided  that  the 
applicant  under  this  danse  would  be  required  to 
new  the  natnfe  of  the  deed  he  wanted,  and  why  he 
wanted  it.  He  joined  with  the  Solidtor- General  in 
h^ing  this  as  the  commencement  of  a  new  era  in 
oar  Jndicbl  proceedings.  He  hoped  we  were 
gndoolly  getting  in  "the  thin  end  of  the  wedge," 
and  that  we  should  eventually  have  that  fusion  of 
law  and  equity,  without  which  the  pubUe  would 
never  be  satisfied. — Mr.  8.  Woktlkt  set  a  great 
value  upon  this  danse.  It  was  most  desirable,  at 
all  events  in  this  instance,  so  far  to  break  down  the 
barrier  between  law  and  equity  as  to  prevent  the 
glaring  injustice  of  a  man  being  driven  "  from  pillar 
to  poet,"  going  into  a  conrt  of  law  and  b«ng  told 
his  remedv  was  in  eqnity,  and  going  into  a  court  of 
equity  ana  being  told  his  remedy  wa«  at  law. — The 
Attorney-Genbbal  observed,  that  he  took  this 
Bill  as  it  come  down  from  the  Lords,  and  did  not 
desjra  to  be  understood  as  holding  that  the  amend- 
mente  required  in  the  law  of  evidence  were  confined 
to  those  embodied  in  this  measure.  The  whole 
subject  wonld  very  shortly  be  under  the  oonsidera- 
tion  of  the  Common  ikw  Commission ;  they  in- 
tended to  make  it  one  of  searehing  inquiry,  and  he 
hoped  they  would  be  able  to  suggest  very  many 
ameliorsdons  and  improvementa. 

county  batbs  and  bxpindttukb. 

Thubsday,  July  17.— Sir  J.  Pakinoton  wished 
to  put  a  question  to  the  right  hon.  member  for  Man- 
chester respecting  the  Bill  on  the  subject  of  county 
rotes  and  expenditure.  He  believed  that  after  being 
a  long  time  in  committee,  the  Bill  had  been  reported 
to  the  House  that  very  day,  and  he  was  anxious  to 
laiow  what  were  the  intentions  of  the  right  hon. 
gentleman  with  regard  to  ita  further  prosecution  this 
session  ?  He  trusted  that,  considering  tfae  advanced 
period  at  which  they  had  arrived,  and  the  nnfor- 
tanate  illness  of  the  right  hon,  gentleman  the  Secre- 
tary for  the  Home  D^rtmen^  the  Bill  would  not 
he  proceeded  with  any  further  this  year  ? — Mr.  M. 
Gibson  said,  that  as  the  Bill  had  been  very  much 
altered  by  the  Government  from  the  form  in  which 
it  was  submitted  to  tlie  House,  and  as  the  Home 
Secretary,  who  had  taken  a  very  active  part  in  the 
committee,  was  absent,  he  should  think  it  could 
hardly  be  proceeded  with  before  the  end  of  the  ses- 
sion. Besides,  if  this  were  not  so,  he  thought  there 
would  not  be  much  prospect  that  a  Bill  which  con- 
tained so  many  douses,  respecting  some  of  which 
there  would  doubtless  be  a  discussion,  would  bo  car- 
ried through  the  Pariiament  at  this  late  period  of 
the  year.  As,  however,  the  Bill  was  ordered  to  be 
committed,  the  House  would  o[  course  go  into  com- 
mittee upon  it  on  the  day  fixed  for  that  purpose, 
unless  the  bon,  baropet  saw  fit  to  move  that  it  be 


committed  that  day  three  months,  whicb  woaU  » 
course  dispose  of  the  matter. 


THE  MAGISTRATE, 

Ain>  PABOOHIAL  AVO  KDNICIPAL  LAWTBS, 

Smnnuirs, 

;  Two  statates  of  considerable  interest  have  just  rr-- 
ceived  the  Royal  Assent,  and  were  published  tiO' 
I  extento  lost  week.  14  Vict.  e.  19,  is  intituled 
I  "  An  Act  for  the  better  Prevention  of  Offences," 
I  it  punishes  as  a  misdemeanour  the  offence  of  bang 
found  by  night  armed  with  intent  to  break  into 
any  hoose,  or  having  in  possession,  without  lawful 
excuse,  ony  implementa  of  honsebreoking,  or  hav- 
ing the  fooe  disgnised,  or  being  in  any  house  witb 
intent  to  commit  a  felony  therdn.  Another  douso 
makes  the  use  of  "  chloroform,  laudanum,  or  other 
stupefying,  and  overpowering  drug,  motter,  or 
thing,  with  intent "  to  commit  a  felony,  a  misde- 
meanour subject  to  three  years'  imprisonment.  It  is 
provided  that  on  the  triol  of  any  indictment  for  felo- 
niously cutting,  the  jury  may  acquit  of  the  felony 
and  convict  of  unlawfully  cutting  or  wounding,  fnr  ' 
which  defendant  shall  be  liid>le  to  he  punished  as  if '' 
he  had  been  convicted  on  an  indictment  for  the 
misdemeanour  of  cutting,  &e.  Persons  wilfolly  an^ 
malidoosly  placing  anything  across  a  railwsf^  ■ 
or  removing  or  displacing  any  rail,  sleeper,  ftc. 
or  diverting  the  poiote,  &c.  or  removing  aojr 
signal  with  intent  to  obstruct,  upset,  &c  aa]C 
engine  or  carriage,  or  endsnger  the  ssfety  of  aoj 
person  travelling  on  it,  to  be  guilty  of  felony,  and 
punishable  with  seven  years'  transportation  or  im*  - 
prisonment  not  exceeding  three  years,  and  the  like 
penally  is  by  the  next  section  imposed  upon  persons. 
throwing  anything  at  any  railway  carriage  with  in- 
tent to  endanger  any  person  therein.  Setting  fire 
to  any  station  or  other  building  belonging  to  laf 
railway  company  ia  to  be  felony,  punishable  with 
ten  years'  transportation  or  three  years'  imprison- 
ment. Previous  convictions  are  not  to  be  stated  to 
the  jury  or  given  in  evidence,  until  after  the  venHot 
of  guilty  for  the  subsequent  offence,  nnless  the  de- 
fendant gives  evidence  of  good  character.  Anf 
person  may  apprehend  persons  committing  offencea 
against  this  Act  and  convey  them  before  a  justice^ 
and  to  assault  a  person  entitled  to  apprehend  is  &  ■ 
misdemeanour ;  the  night  to  be  defined  as  in  bur- 
glary, and  cost  of  prosecutions  to  be  ordered  by^ 
the  Court. 

The  other  new  statute  is  known  as  "  The  Coot- 
ponnd  Householders'  Act,"  14  Vict.  e.  14,  and 
enocte  that  persons  having  once  claimed  to  be  rated 
in  respect  of  premises,  and  paying  or  tendering 
before  the  20th  July  the  rates  due  on  the  5th  of 
January  preceding,  are  not  to  be  required  to  renew~ 
such  claim,  but  shall  be  entitled  to  be  put  on  the- 
list  of  voters,  provided  they  shall  have  occupied  th*. 
premises  and  paid  rates  and  taxes  as  required  by. 
law.  The  liability  of  the  claimant  to  pay  rates  is  to>' 
continue  so  long  as  his  name  remains  on  the  register 
in  respect  of  snch  qualification.  But  when  land.^ 
lords  have  compounded  for  rates,  the  occ<ipier 
claiming  to  be  rated  is  not  to  be  bonnd  to  tender 
more  then  the  amount  then  payable  under  such. 
oompositioo.  __^_^_  E.  W.  C. 

JERVIS'S  ACT-Il  &  12  Vict.  c.  43. 

TO  TBB  BDITOa  OF  THC  LAW  TIlfBS. 

Sib, — "  A  magistrate's  clerk,"  in  your  journal  off 
the  12th  instant,  writes  in  great  alarm  upon  the  re- 
cent decision  of  Mr.  Justice  Wighlman,  in  the  Boili 
Court,  in  the  case  of  Bx  parte  Hydt,  17  Low  T. 
170,  171,  which  would,  if  affirmed  by  the  full  Conrt- 
hereafter,  have  the  effect  of  upsetting  theconvictionr- 
and  provisions  of  Jervis's  Acta ;  but  having  referred' 
to  the  reports  of  the  case  of  Chaddock  v.  WUbrm— 
turn  (reported  in  5  C.  B.  645;  17  L.  J^ 
N.  S.  M.  C.  79;  12  J.  P.  167),  relied  npon  by  Mr.. 
Hawkins  in  support  of  the  riUe.  it  appears  to  mo 
to  be  inapplicable  to  the  facte  in  Bx  parte  Hyde,  for 
in  the  former  case  the  conviction,  which  was  under 
the  Assault  Act,  9  Geo.  4,  e.  31,  s.  27,  adjudged  the 
penalty  to  be  paid  to  another  and  different  person 
thou  those  expressly  mentioned  in  the  Act;  m  th» 
case  now  under  consideration,  the  adjudication  is  in 
conformity  to  Jervis's  Consolidation  Act  ( Form  1. 2),  - 
in  stating  the  penalty  "to  be  paid  and  applied  oocora- 
in^  to  law,"  without  mentioning  the  person,  that- 
boine  immaterial  to  the  defendant,  who  can  pay  the 
peniJty  to  a  constable,  the  justice's  clerk,  or  gaoler, 
and  obtain  his  discharge  if  in  custody.  It  must  also 
be  borne  in  mind,  that  Ckaddoek  v.  WUbraham 
was  dedded  several  months  before  Jervis's  Act  canW" 
I  into  operation,  and  is,  therefore,  now  also  inapplica- 
I  ble.  From  this  fact,  and  also  the  remarkable  one  of  > 
the  provisions  contained  in  sects.  14,  17,  and  38  efi, 
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Jhrris's  Act,  snthorizing  the  forms  to  be  used,  snd  I 
sect.  31,  by  which  all  penalties,  &c.  are  to  be  paid  to 
the  justire's  clerk,  upon  whom  alone  the  bnrthen  of 
applying  them,  "according  to  Itno,"  is  thrown,  not 
having  been  brought  to  the  learned  judge's  no- 
tice, your  correspondent,  and  other  magistrates' 
derka  need  not,  I  think,  feel  alarmed  that 
new  books  and  forms  will  ever  on  that  account  be 
necessary ;  for  I  feel  confident  that  the  full  Court 
win,  when  the  whole  law  is  laid  before  them,  sustain 
tlie  conviction  in  Ex  parte  Hyde.  At  the  last  ses- 
«ioiiB  the  convictions  from  this  division  were  drawn 
tip  and  filed  in  the  oswd  forms,  and  will  continue  to 
be  M  done  mtil  they  are  declared  invalid.  For  any 
additional  reasons  in  favour  of  my  opinion  I  would 
nfsr  yoor  reader*  to  "  Locke  on  tiie  Game  Laws," 
3rdea.  p.  49,  where  the  author,  after  giving  the 
farm  of  conviction  now  pronounced  had,  says,  this 
Ignn,  by  the  words  'to  be  paid  and  applira  accord- 
ing to  law,'  gets  rid  of  the  necesutv  of  adapting  the 
conviction  to  meet  the  provisions  of  the  5  &  6  Wm. 
4,  c.  20,  s.  21 "  (the  section  cited  in  moving  for  the 
ndel. 

With  reference  to  the  case  of R»  AiitK,  1 7  Law  T. 
169,  it  decides  nothing  new,  as  your  correspondent 
■ifiiiiii  to  think  it  does,  and  the  statement  of  the  of- 
fnce  was  durly  very  holty  in  not  shewing,  aocord- 
img  to  the  language  of  sec.  3  of  4  Geo.  4,  c.  34, 
ocating  the  offence,  that  the  servant  had  "  entered 
into  the  service,"  without  which  averment  the  jus- 
tices' jurisdiction  to  convict  for  the  absenting  did  not 
Appear.  I  beg  to  observe  that  the  proper  forms  of 
Stating  the  ounces  under  that  Act  are  to  be  found 
ill  one  of  my  magisterial  works  (to  which  your  cor- 
TCspondent  kindly  alludes),  the  "Formulist,"  pp. 
m,  1S9. 

Apokngising  for  troabling  yon  at  this  length,  I  re- 
■uin,  Sir,  Your  obedient  servant, 

Gboiioe  C.  Okb. 

Htmmurlait,  16th  July,  1851. 


PtrKianXENT  rat.  Aaaxwra. — ^Power  is  given 
kjr  Lord  Campbell's  new  Act  to  Criminal  Courts  to 
Kotence  persons  convicted  of  aggravated  assaults  to 
three  years'  imprisonment  (instead  of  two),  with  or 
tritbont  hard  labour. 

.Tbb  SnpNBT  Abduction  Cask. — It  will  be 
laooUected  that,  at  the  May  sessions  of  the  Central 
Criminal  Court,  a  young  man  named  William  Day 
vras  convicted,  nnder  the  Bishop  of  Oxford's  .4.ct,  of 
tiie  abduction  of  a  young  woman  named  Harriet 
Newman,  whose  statement  was  a  very  extraordinary 
one.  He  was  sentenced  to  twelve  months'  hard 
labour ;  but  since  the  conviction  took  place,  a  state- 
iMnt  of  faett  has  been  laid  before  Sir  George  Grey, 
ttuongh  the  exertions  of  Mr.  Field,  of  the  Society 
tat  the  ProtectioD  of  Young  Females,  and  the  right 
hon.  baronet,  after  taking  Stem  into  consideration, 
advised  her  Majesty  to  grant  the  prisoner  a  free  par- 
don.   He  is  now  at  liberty. 

BoABD  or  Health.— Some  retoms  have  been 
presented  to  Parliament,  from  which  it  appears  that 
the  number  of  towns  from  which  petitions  have  been 
received  for  the  application  of  the  Public  Health  Act 
sbce  it  has  passea  is  215.  The  total  number  of  towns 
ik  relation  to  which  examinations  and  reports  have 
been  made  by  inspectors,  and  provisional  orders  have 
been  appUed  with  the  sanction  of  Parliament,  is  46, 
and,  by  order  in  Council,  52.  That  the  total  number 
of  plaoes  in  relation  to  which  reports  and  examina- 
tions have  been  made  by  inspectors  is  34,  for  orders 
in  Council  12,  and  towns  or  places  awaiting  second 
inquiries  or  not  yet  reported  upon  to  the  Boud  is  55, 
and  places  in  which  the  application  of  the  A(!t  is 
■nspended  is  12.  The  avenge  expense  of  the  local 
examination,  tbe  printing  and  publication  of  the 
reports  (of  which  342  copies  is  the  average  number 
ofooiaes  locally  circulated),  and  of  the  application 
of  tbe  Act,  by_  provisional  order,  is  121/.  and,  by 
order  in  Conndl,  831.  The  average  expense  of  pass- 
ing Towns  Improvement  Acts  during  tbe  years  1849 
and  18S0,  was  2,012/.  each  Act.  The  total  number 
of  applications  misde  to  the  General  Board  of  Health 
te  aasistanoe  nnder  the  Diseases  Prevention  Act  was 
1,985 ;  of  special  complaints  as  to  public  ntdsanoes, 
1,S79:  of  letters  received,  18,581 ;  of  letters  tms- 
miMed  from  September  1848,  to  May  1851,  56,742; 
of  Board  meetings,  617 ;  of  claims  to  compensation 
eaaminad  and  airarded  nnder  the  Metropolitan  Inter- 
ments Act,  169  parishes. 
•  UiLiTAKT  Ballots  Scspcmsiok. — The  Bill 
bronght  into  the  House  of  Commons  by  Mr. 
BoBvaiie  and  the  Secretary-at-War  to  suspend  the 
malkin^  of  lisls,  and  the  ballots  and  enrohnents  for 
tbe  aulitia  of  the  United  Kingdom,  has  been 
printed.  It  contains  three  danses,  to  tbe  eflect  that 
aH  general  and  snb-division  meetingi  relating  to  the 
mimia,  &c  shoald  be  suspended  until  the  1st  of 
Oetober.  1852,  provided  that  prbeeedings  may  be 
bad  daring  such  suspension  by  order  in  ooundl. 
TW  Act  will  extend  to  wardens  of  stanneries,  and  to 
CMS  of  miners  in  Cornwall  and  Devon. 

Fook-Law  RBL»r. — A  somewhat  enriota  n- 
tam,  by  Cfdar  of  the  House  of  Commons,  has  been 
lifeted,  Aeninc  the  "eaaaes "  of  ndiar  to  M7,9«e 


able-bo<Ued  paupers  on  the  1st  of  January  last.    In  | 
the  out.door   department   there   were  200  adults 
males  (married  or  single)  relieved  in  cases  of  sndden  ; 
and  urgent  necessity ;  19,799  adult  males  relieved  in  , 
rases  of  their  own  sickness,  accident,  or  infirmity;  i 
7,489  adult  males  on  account  of  sickness,  &c.  of  any  ! 
of  the  family,  or  of  a  funeral ;   5,347  adult  males 
relieved  on  account  of  the  want  of  work  or  other 
causes.     "There  were  26,399  wives  of  adult  males, 
50,628  vridows,  6,385  single  women  without  children,  | 
3,703  mothers  of  illegitimate  children,  1,910  wives 
relieved  on  account  of  their  husbands  being  in  gaol, ' 
544  wives  of  soldiers,  ^ilors,  and  marines  relieved, 
and  3,359  wives  of  other  non-resident  males  relieved. 
REroBM  OK  THE  Cab-rawk. — ^A  correspondent 
says,  that  within  the  last  few  days  the  Metropolitan 
Commissioners  of  Police  have  suspended  the  licenses 
of   800    cab-drivers.      The    commissioners    having 
ascertained  that  numbers  of  the  licensed  drivers  were 
brothel-keepers  and  otherwise  improper  persons  to 
be  entrusted  with  tbe  public  service,  on  the  last 
annual  licensing  day  in  1850  gave  individual  notice 
that  strict  inquiries  would  be  made  on  the  next 
occasion,  and  all  who  were  found  as  above-men- 
tioned or  notorious  drunkards  would  be  deemed 
unfit  persons  and  their  licences  refused.    The  result 
has  been  the  suspension  of  upwards  of  800.    These 
vigorous  measures  of  the  commissioners  have  asto- 
nished the  whole  fraternity,  and  several  meetings 
have  been  held  to  consider  the  position  of  the  body. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Anothbr  eztremeljr  interesting  caae  on  tbe 
Law  of  Callt  vas  reported  last  week  from  tbe 
Rolls  Court, — Is  the  legal  or  equitable  owner 
of  shares  liable  for  calls  ?  That  is  to  say,  will 
Equity  relieve  tbe  equitable  owner,  and  impose 
the  burden  upon  the  real  owner  i  It  was  held 
that  it  could  not  do  so :  that  tbe  Compaaiee 
Clauses  Consolidation  Act  expressly  makes 
that  party  liable  whose  name  appears  upon  the 
rejfister  of  shareholders.  But,  uereitheless, 
the  cestui  que  trust  might  be  made  liable  by 
special  contract  between  bioiself  and  the  com- 
pany. The  Act  has  regard  to  legal  relations 
only,  and  all  that  a  Court  of  Equity  can  do  is, 
to  enforce  the  tniats  against  the  parties  to  it, 
at  /A«ir  instance.  At  the  instance  of  tbe  com- 
pany it  can  take  no  notice  of  the  trusts  so  aa 
to  enforce  payment  of  tbe  calls  themselves  by 
the  cesfin  que  tamats.  (Nemy,  Ice.  Railway 
Company  v.  Mots,  17  Law  T.  206.)  This  case 
should  be  caiefully  noted  in  the  collected 
edition  of  the  Conaolidation  Acts. 

Webb  r.  The  Direct  London  and  Portsmoutk 
Railway,  17  Law  T.  210,  is  also  a  case  of  con- 
siderable importance  to  companies,  for  it  shews 
how  cautious  they  should  be  in  entering  into 
agreements,  and  that  all  coatracts  should  be 
conditional  upon  tbe  railway  being  proceeded 
with.  Here  a  Bill  for  making  a  railway  had 
been  opposed  by  a  landowner,  who  withdrew 
his  opposition  on  an  agreement  that  the  com- 
pany should  pay  him  a  certain  sum  for  a  certain 
portion  of  his  land,  and  a  certain  amount  of 
costs.  A  memorandum  was  at  tbe  saaie  time 
signed  by  the  promoters,  agredng  that  if  tbe 
Act  should  not  be  obtained,  tbe  agreement  for 
purchase  should  not  be  binding.  Tie  Act 
passed :  the  line  was  afterwards  abandoned, 
but  the  landowner  was  held  to  be  entitled  to 
specific  performance  of  the  agreement.  The 
judgment  in  this  caae  should  be  read  with 
attention  by  all  who  are  interested  in  Railway 

WINDING  UP. 
Trb  Hoose  of  Lords  has  not  yet  given  jndgment  in 
the  AUottee  Question,  but  there  can  be  no  doubt 
what  that  judgment  will  be,  for  the  judges  who 
were  called  in  to  assist  them  have  pronounced  an 
unanimous  opinion  that  a  mere  allottee  is  not  liable 
as  a  contributory,  whether  he  did  or  did  net  pay 
his  dep<Mit,  and  this  opinion  will  of  course  gorscD 
the  Lords. 

But,  in  the  progress  of  the  aigusaeat,  a  still  mare 
important  qaestion  was  raised  inddeatslly,  bat 
strangely  enoogh  submitted  to  tbe  judges,  although 
net  properly  arising  in  tbe  ease  tiien  under  con- 
siderttioB,  namely,  whether  tbe  prorisionally  regis- 
tered raBwsy  bubbles  are  wMttn  the  Winding.np 


Acts  at  an.  It  is  said,  that  althongfa  there  wis 
some  difference  of  opinion  among  the  judges  upoa 
this  point,  the  majority  of  them  were  of  opinion  that 
these  cases  are  no<  properly  within  the  Act.  It  is 
probable  that  the  Lords  will  not  decide  that  qnestiaD 
now,  as  the  cases  before  them  were  disposed  of 
upon  the  other  point;  but  it  being  known  that  a 
doubt  exists,  the  question  will  of  course  be  niasd 
in  a  direct  shape. 

Should  the  Lords  tiien  bold  that  tfaeee  cans  an 
not  within  tbe  Acts,  ss  it  is  most  probable  Ost 
they  will,  the  oonsequenoe  wilt  be,  that  tbsfia. 
ceedinga  in  all  the  winding-up  cases,  when  ths 
company  bad  not  bean  completely  registered,  will 
be  avoided,  and  all  the  costs  iacnrrad  wiU  CsH  iiob 
the  petitioners  or  their  solicitor.  In  some  inshmw 
this  will  operate  very  hardly ;  in  many,  bowascr, 
it  will  only  be  a  just  retribution  for  tbe  rapaeilv 
which  tempted  them  to  reopen  aiatters  whidi  baa 
been  practically  settled,  with  no  other  objact  Asa  to 
make  costs  for  tbesiaelves  at  tbe  priee of  thsraia 
of  their  two-foM  victims. 

It  will  be  remembered  tiut  long  afo  wess*. 
tended  for  the  view  now  taken  by  tbe  jtigm, 
strenuously  arguing  that  tbe  Winding-ap  Acts  £d  i 
extend  to  schemes  for  companies,  but  only  to  i 
companies,  and  that  the  dilBcalty  of  w<»iiiig  I 
was  found  only  in  an  atteaspt  to  apply  them  wbeie 
they  were  never  intended  to  be  ap^ied. 

It  is  not  often  tliat  we  have  had  orrssinn  ts  ex- 
press a  doubt  about  the  correctness  of  any  i 
of  Lord  Cranworth,  but  we  are  bofmd  to  i 
dissent  from  tbe  judgment  in  Carricfs  Cktt  (17 
Law  T.  209.)  The  appelUat  bad  been,  a  member 
of  tbe  preliminary  executive  committee,  and  had 
atteoded  meetings,  at  which  Ofdors  sere  fires. 
offioers  appointed,  &c.  Nevertheless,  be  wis  hsU 
as/  to  be  a  contributory.  Now,  dearly,  thess  asb 
would  have  rendered  hfaa  liable,  m  lam,  for  lbs  <■• 
penses  so  inourred :  goods  anppUed  or 
given  at  meetings,  at  which  he  was  present, 
a  part,  might  be  recovered  from  him  in  an  i 
law,  and  if  liable  to  a  single  creditor  be  is  fan  (alt 
a  contributory.  _^____  E.  W.  C. 

LrvBBPOOL  Harinb  Assvbjlmcb   CoMPAVr.— 
There  was  a  meeting  before  Master  Rose  on  Iloa- 
day,  to  confirm  a  aU  of  5/.  per  thar^  decUred  at 
the  last  mtting.    From  tbe  stateaieat  laid  bsfiic  Us 
Honour,  by  Mr.  Hutton,  the  official  manager,  it  maid 
appear  that  the  liabilities  of  tlie  coBpany  vpaa.  ad. 
mitt«d  claims  amount  to  13,4771  to-  lOd.  oat  at 
which  sum  there  is  due  to  Messrs.  Heyvrood  sad  Co. 
for  payments  to  policy  holders  in  discham  of  that 
claims  upon  the  company,  10,162/.  lis.  8d.    Of  tta 
three  calls  made  by  the  directors  to  dischaige  tbe 
debts  and  vrindup  the  aSisirs  of  the  company,  tbsi* 
remain  now  due  and  unpaid  24,393/.  lOs. ;  and  ia 
respect  of  this  itis  expected  to  realise  about  6JKI01, 
inasmuch  as  the  Master  has  confirmed  the  calls  apoa 
which  the  above  large  sum  is  owing.     In  mnlsMW^ 
the  official  manager  recommenda  the  derlsratinn  of  a 
call  of  5/.  per  sbue  upon  the  fifty-eight  contribntarim 
who  have  been  included  in  the  list,  and  who  hall 
1,761  shares,  and  tbe  receipto  from  which  call  Ifr. 
Hutton  estimates  at  8,805/.    There  being  no  farthw 
opposition  to  the  proposed  call,  it  vras  then  confirmed 
bytheMaster.    'ThiscompanywasortgioatedinUn, 
with  a  proposed  capital  of  200,000/.  in  2.000  sham  of 
100/.  each,  and  continued  to  carry  on  basiDeaa  opta 
November,  1849,  and  profits  to  a  large  extent  wo^ 
during  the  interval,  divided  amongst  tbe  shanilmldiil 
Messrs.  Field  and  Co.    appeared   for   tiie   nffitssi 
manager. 

Gloucester,   ABBBYsrwrrH,    Ann    CsinBAtt 
Wales  Railway.— There  was  a  nttiiig  on  Satsr- 
day  before  Master  Tinney,  in  the  matter  of  ttia 
company,  for  the  further  arrangement  of  the  fiat  oC 
contributories.    Mr.  Hetherini^n,  who  an^amad 
for  the  official  manager,  Mr.  Wry^hte,  said  it  wak 
proposed  to  go  as  far  as  the  letter  "L."  m  &a  Uflt^ 
at  the  present  meeting,  and  the  cases  taken  w<Mim 
be  those  of  orignal  allottees  who  had  paid  tbe  deyoaik 
on  thai  sharea,  and  had  likewise  signed  the  oata> 
pany's  deed.    Though  tbe  scheme  was  what  wm 
termed  an  "abortive"  one,  yet  he  (the  r n iinsf Q 
contended  that,  as  the  parties  who  ezecntad  &• 
deed  had  contracted  to  pay  all  the  expesMes.  tt^r 
were  now  liable  to  be  placed  on  the  list  u  leapiaBtM 
the  shares  for  which  they  had  signed.    The  f 
inquired  what  wis  the  state  of  uie  law  as  i 


allottees?  Mr.  Hetherington :  That  mere  alloWfiWfc 
or  allottees  who  have  only  paid  the  deposit,  aia  OK 
the  list ;  but  that  allottees  who  had  paid  di . 
and  executed  the  deed,  as  was  the  case  in  this  < 
pray,  were  to  be  put  in.  Tbe  Master  thea 
mined  the  deed,  and  having  satisfied  himaetf  tkat 
notices  of  the  meeting  had  been  sent  to  tbe  ^arioaa 
parties  intereirted,  proceeded  to  indude  all  tkoaa 
persona  who  did  not  ^ipear  (with  tbe  eTorptiaa.  of 
those  to  whom  letters  wen  sent,  bnt  rata 
through  tbe  Post-office),  and  they  amoantod  to  i 
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fb«D  200.  A  few  opposed  cases  were  a4)ounied 
The  list  contains  731  names,  and  of  those  nearly 
400  were  taken  at  this  meeting. — JJaitj/  Newt. 

York  and  London  Assurance  Company. — 
Friday,  an  adjourned  meeting  was  held  beFore  Master 
Blunt,  to  discuss  the  balance  of  a  claim  :;monnting 
to  1,300/.  brought  in  bjr  the  London  and  West- 
minster Bank.  The  original  loan  was  about  5,000<. 
which  has  been  repaid  to  the  bank  by  tie  directors, 
with  the  exception  of  the  above  balance.  Mr.  Rox- 
bniKh  appeared  in  support  of  the  claim,  which  Mr. 
Hetherington,  on  the  part  of  Mr.  Goodchap,  the 
official  manager,  opposed,  mainly  on  the  ground  that 
the  directors  had  not  the  power  under  the  deed  to 
horrow  money  for  the  purposes  of  winding-up. 
AAer'a  dry  le^  argument,  his  Honour  decided  upon 
^mowing  tne  claim,  being  of  opinion  that  in  the  pre- 
sent case  the  directors  had  not  exceeded  their  power 
in  eonduding  the  loan. 


REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 

A  NEW  point  was  raised  in  Salmon  t.  Dear, 
17  Law  T.  206,  riz.  whether  a  mortgagee  can,  by 
giving  notice  to  the  tenant  of  a  mortgaged  eitate 
not  to  pay  any  more  rent  to  the  mortgagor,  acquire 
title  to  rent!  that  had  previously  aocmed  doe.  In 
•aeordance  with  common  nnie,  the  Lord  Ckan- 
oallor  held  that  he  could  nol. 

The  TVtufe;  Act  has  been  again  brought  under 
dbcnnion  in  Rowley  v.  Adama,  17  Law  T.  207. 
It  ioTolved  several  questions,  for  which  the  reader 
is  referred  to  the  report. 

Will  cases  are  still  abundant.  Two  were  re- 
ported Jait  week.  In  Jackto»  v.  Oraig,  17  Law  T. 
207.  the  will  ran  thus  :—••  Let  all  mygoeda«nd 
chattel*  be  aold,  and  the  fund  aocumulatni,  ezoept 
M  fur  ••  i«  needed  for  the  oomfortitble  settlement 
of  the  family  somewhere ;  excepting  200/.  a  year, 
to  be  laid  by  as  a  marriage  portion  for  my  daughter 
B.  C.  D.  is  heir  to  the  whole  estate."  Here 
there  it  no  provision  for  the  personalty,  and  it  was 
directed  to  be  distributed  as  if  the  testator  had  died 
ijkteatate.  The  real  estate  also  descended :  it  was 
not  a  g^  to  the  heir.  In  Metkold  v.  Tunter,  17 
Jiaw  T.  208,  •  taatator  died  in  1815,  giving  his 
reaidnary  estate  to  trustees  upon  trust,  after  the 
i«c.BMe  of  his  wife,  to  apply  the  inoome  for  the 
bniaAt  of  his  ton.  The  son  was  found  lunatic  in 
1818.  In  1832  the  widow  died,  and  gave  hy  will 
tin  reddue  of  her  personal  estate  to  trustees,  upon 
trust  to  apply  a  sufficient  part  of  the  income  in  the 
maintenance  of  the  son,  and  to  invest  the  surplus 
on  certain  trusts.  The  income  of  the  two  estate* 
•Mceded  the  sum  allowed  by  the  Court  for  the 
maintaDance  of  the  lunatic,  but  the  income  from 
the  mother's  estate  was  less  than  that  sum.  It  was 
beU  that  the  iacome  of  the  mother's  estate  should 
hojitmt  applied  to  the  maintenano;,  in  etoneration 
ef  the  father' t  eitatt. 

Stokes  V.  Salomon*,  17  Law  T.  209,  was  a  ques- 
tion npon  the  construction  of  a  will,  whether  there 
was  anything  in  the  context  which  wonld  restrain 
the  operation  of  the  New  Wills  Act,  which  passes 
real  estate  acquired  after  the  date  of  the  will,  unless 
niti^ned  hy  the  context.  It  turned  upon  its  tictt 
rather  than  upon  any  principle  of  law. 

In  nomhiU  v.  Afaann^,  17  Law  T.  208,  the 
Court  enlarged  the  time  appointed  for  payment 
after  a  final  decree  of  foreclosure,  on  a  case  for  it 
being  shewn,  although  the  decree  had  been  made 
absolute,  and  the  order  absolute  had  been  signed 
and  enrolled. 

For  a  notice  of  the  case  of  Tarleton  v.  Liddell, 
17  Law  T.  211,  the  reader  is  referred  to  the 
Sommary  under  the  department  of  "  Mercantile 
fjimyv,    for  it  is  also  a  reo/  froptrty  case. 


R«qigTBA*g  or  Dbeds  (Middlesex).— From  a 
return  printed  by  order  of  the  House  of  Commons, 
it  appears  that  ra  1849,  4,029/.  and  in  1850,  4,275/. 
nan  Kceived  as  fees  by  the  registrar  of  deeds  in 
Middlesex,  the  expenses  for  each  of  the  years  having 
been  respectively  1,912/.  and  1,991/.  The  emolu- 
ments of  the  four  registrars  were,  therefore,  in  1849, 
%116I.  and  in  1850,  2,284/.  In  1850,  36/.  was  re- 
ceived for  searching  the  new  indexes,  in  addition  to 
fte  customary  fee  of  Is.  The  new  indexes  are  made 
np  ainoe  1836,  and  were  provided  at  the  cost  of  the 
depnty  registrar,  for  the  purpose  of  rendering  facili- 
ties to  the  searchers,  who  are  charged  Is.  6d.  in  ex- 
cess of  that  paid  for  searching  the  old  iwisxes,  it 
being  optional  to  parties  to  search  the  new  or  old 
indazea.  When  the  costs  of  preparing  the  new 
indexea  are  defrayed,  it  is  stated  in  the  return  that 
tiw  books  will  be  opened  to  the  public  free  of  any 
additional  charge  beyond  Is. 


COUNTY  COURTS. 

Trb  new  Rules  of  Practice  are  already  in  operation. 
We  last  week  presented  them  to  our  readers  com- 
plete, omitting  only  the  Schedule  of  Forms,  which 
are  almost  exclusively  required  by  the  officers  of  the 
courts,  to  whom  a  copy  of  the  rules  has  been  sent 
from  the  Treasury. 

They  and  the  recent  statntes,  with  the  Bill  uow 
passing  through  Pafliaaent,  have  wrought  so  entire 
a  obaoge,  that  it  has  been  fonad  necessary  to  re- 
arrani^  and  rewrite  almoit  the  whole  of  box  and 
Llopd't  law  aiul  Practice  of  the  County  Courii,  so 
u  to  adapt  it  to  the  new  jurisdiction  and  new  prac- 
tice. The  new  edition  is  quite  prepared  for  press, 
and  waits  only  the  passing  of  the  Bill  to  be  pro- 
ceeded with  and  published.  It  will  contain  all  the 
case*  decided  to  this  time,  and  the  entire  of  the  new 
statutes,  rules,  forms,  &c. 

Bnt  in  the  maanwhile  the  Profession  will  require 
to  have  the  new  Rules  of  Practice  in  a  convenient 
shape  for  carriage  and  ready  reference.  For  this 
purpose  tbey  have  been  copiously  indexed  by  the 
Editor  of  the  County  Courtt  Chrtmiele,  and  are  now 
published  at  the  Law  Times  Office,  with  a  table  of 
fees  appended,  in  a  small  book  for  the  pocket,  at 
2a.  or  in  cloth,  2s.  6d. 

To  persons  who  order  the  new  edition  (the' 
rotTBTB)  of  Oott  and  Lloyd"!  Law  and  Praetiee 
(ff  the  County  Courtt,  this  pocket  edition  of  the 
new  rules  will  be  sent  without  eharge,  to  serve 
them  until  the  passing  of  the  pending  statute  per- 
mits the  publication  of  the  work,  which  will  contain 
all  the  Law  and  Practice  at  it  it.  Orders  are  re- 
quested to  be  sent  as  soon  as  possible,  and  the 
copies  ordered  now  will  he  forwarded  by  post  in  the 
rotation  in  which  the  orders  are  received. 

It  should  be  added,  that  the  new  rules  provide 
ezpreaaly  that  the  Practice  of  Insolvency  and 
Protection  in  the  County  Courts  shall  be  regulated 
aceording  to  the  Practice  of  the  Insolvent  Debtors' 
Court  in  London.  As  many  practitioners  hesitated 
to  procure  Mr.  Macrae's  comprehensive  work  on 
this  subject,  fearing  lest  it  should  be  affected  by 
the  new  rules  of  the  County  Courts,  the  fact  should 
be  known  that  there  is  no  alteration,  and,  therefore, 
that  this  work  continues  to  be  the  authority  on  the 
subject  of  insolvency,  as  it  is  indeed  the  only  one 
which  the  Profession  poaseasas  that  fully  treats  the 
subject. 

The  County  Conrts  Extension  Bill  has  again 
been  twice  before  the  committee  of  the  Commons. 
The  priacipal  contest  was  upon  the  clause  proposed 
by  the  Attorney-General  for  repealing  the  previaioos 
of  the  original  Conoty  Conrts  Aet,  which  prohibits 
a  barrister  to  appear  nninstrncted  by  an  attorney. 
It  was  ultimately  determined  that  it  should  stand 
thus : — An  attorney  instructed  by  a  party,  or 
a  barrister  instructed  either  by  an  attorney 
or  a  party,  is  to  be  beard  as  of  right ; 
bnt  the  judge  may  permit  any  other  person  to  be 
heard.  It  was  resolved  to  prevent  attorneys  acting 
as  Advocatea,  unless  for  their  own  cUents,  and  they 
are  not  to  be  iostmotad  by  another  attorney.  The 
equity  jorisdietion  dansea  were  assented  to  without 
ohgection.  Some  farther  facilities  were  given  for 
appeals,  and  they  are  to  be  allowed  to  be  heard  in 
Term.  The  Bill  has  been  so  changed  in  its  pro- 
gress, that  it  has  become  almost  a  new  measure. 

With  respect  to  the  paasage  read  by  the  Attor- 
ney-General from  the  County  Oourtt  Chronicle,  it 
is,  perhaps,  right  to  say  that  it  appeared  in  a  letter 
from  an  angry  practitiooer,  writing  m  reply  to 
another  eerrsspondent,  who  was  claiming  ezolusiTe 
andiaooe  for  the  Bar,  and  not  only  is  it  altogetiier 
opposed  to  the  views  advocated  by  the  editor,  but 
its  sentiments  are  certainly  not  shared  by  the  Pro- 
fession generally.  Our  own  opinions  are  frankly 
expressed  in  the  paper  on  this  subject  among  the 
lesding  artidas  of  to-dsy. 


APPENDIX  A. 

RKC0MMENDATI0N80F  THE  REPORT  OF 
THE  COMMON  LAW  COMMISSIONERS. 

WBrr  or  summons. 

1.  That  all  peraonal  actions  shall  be  commeaoed 
by  writ  of  summons,  in  the  form  set  forth  in  Appen- 
dix B.  No.  1,  when  the  defendant  is  residing,  or  sap- 
posed  to  reside,  within  the  jurisdiction. 

2.  That  it  shall  not  be  neceaaary  to  mention  any 
form  of  action  in  the  writ. 

3.  That  a  plaintiff  may  at  any  time  doriag  the  six 
months  from  the  issuing  of  the  writ  of  sumau>ns 
issue  a  concunent  writ,  to  be  served  within  the  same 
period  as  the  first  writ,  to  be  maiked  with  the  Word 
''concurrent"  and  with  the  date. 


4.  That  there  shall  be  no  alias  or  pluries  writ ;  bn^ 
that  the  original  or  concurrent  writ  of  summoas 
may  be  renewed  at  any  time  before  its  expiration, 
for  six  months  from  the  date  of  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed 
writ,  by  having  it  marked  with  a  seal  or  stamp  bear- 
ing the  date  of  the  day,  month,  and  vear,  to  be  kept 
for  that  purpose  at  the  office.  And  that  a  writ  ao 
renewed  shall  remain  in  force  from  the  date  of  the 
issuing  of  the  original  writ,  to  save  the  Statute  of 
Limitations,  and  for  all  other  purposes ;  provided 
that  a  writ  for  service  within  the  jurisdiction  may  be 
issued  and  marked  as  a  concurrent  writ  with  one  for 
service  out  of  the  jurisdiction,  and  a  writ  for  serviQS 
out  of  the  jurisdiction  may  be  issued  and  marked  i^ 
a  concurrent  writ  with  one  for  service  within  0)fi 
jurisdiction. 

5.  That  the  writ  of  summoos  may  be  served  ia 
any  county. 

6.  That  the  service  of  the  writ  of  snmmonik 
wherever  practicable,  shall  be  personal;  but  that 
the  pUintiff  shall  be  at  liberty  to  apply  from  time  to 
time,  if  necessary,  on  affidavit,  to  the  Court  or  a 

I  judge,  who  may,  if  sotis&ed  that  the  writ  has  cone 

to  the  knowledge  of  the  defendant,  or  that  be  wu- 

!  fuUy  evades  service,  order  that  the  plaintiff  be  at 

I  liberty  to  proceed  as  if  personal  service  bad  he^ 

effected. 

7.  And  that  when  any  defendant  (being  a  Britiail 
subject)  is  residing  out  of  the  jurisdiction,  it  shsll  be 
lawful  for  the  plaintiff  to  issue  a  writ  of  summonsin 
the  form  aet  forth  in|the  Appendix  B,  No.  2,  whiw 
shall  bear  au  indorsemeut  that  it  Ls  fur  service  out  of 
the  jurisdii'ti()n,  and  in  which  the  time  for  appear- 
ance shall  be  regulated  by  the  distance  from  EuglaD4 
of  the  place  where  the  defendant  resides;  and  that 
it  shall  be  lawful  for  the  Court  ur  a  judge,  upon 
being  satis! iod  by  affidavit  that  the  writ  was  served 
upon  the  defendant,  or  that  the  writ  came  to  his 
knowledge,  and  either  that  the  defendant  wilfullir 
neglects  to  appear  to  such  writ,  or  that  be  is  living 
out  of  the  jurisdiction  in  order  to  defeat  and  delay 
his  creditors,  tu  dirt^et  (torn  tiuiu  to  time  that  the 
plaintiff  shall  be  at  liberty  so  proceed  in  such  man^ 
ner,  and  subject  to  such  conditions  as  to  such  Court 
or  judge  may  seem  fit;  but  that  the  plaintiff  shall 
be  required  to  prove  the  amount  of  the  debt  or 
damages,  either  before  a  jury  upon  a  writ  of  inquiry, 
or  before  the  Master,  as  a  judge  may  direct,  as  a 
condition  precedent  to  bis  obtaining  judgment. 

8.  That  theproceedingsagainstforeignersoutof  the 
juri'diction  be  the  same  as  those  against  British  sub- 
jects, save  that  instead  of  the  form  in  Appendix  B. 
No.  2.  there  shall  be  used  for  that  purpose  the  form 
Appendix  B.  No.  3;  provided  that  the  substitution 
of  either  of  such  forms  for  the  other  of  them,  or  for 
the  form  in  Appendix  B.  No.  1.  shall  not  be  au  ob- 
jection to  the  plaintiff's  proceedings,  but  that  any 
mistake  in  that  respect  may  be  amended  by  a  judge 
ex  parte  without  costs. 

9.  That  any  affidavit  for  the  purpose  of  enabling 
the  Court  or  a  judge  to  direct  proceedings  to  be 
taken  itgainst  defendants  out  of  the  jurisdiction  mi^ 
he  sworn  before  any  consul-general  or  consul  ap- 
pointed by  her  Majesty  at  any  foreign  port  or 
place. 

10.  That  the  writ  of  dittringat,  whether  for  the 
purpose  of  compelling  appearance  or  for  proceediqg 
to  outlawry,  shall  be  abolished. 

11.  That  it  shall  remain  obligatory  on  the  plun> 
tiff  to  make  the  indorsement  upon  the  writ  pre.- 
scribed  by  the  rule  of  Hilary  Term,  2  Wm.  4,  rule 
2,  unless  he  adapts  the  more  special  indoisemeot 
hereinafter  mentioned. 

12.  That  in  all  cases  where  the  claim  is  for  a  debt 
or  liquidated  demand  in  money,  with  or  without 
interest,  arising  upon  a  contract,  express  or  im- 
plied ;  e.  g. 

On  a  bill  of  exchange,  promissory  note,  or  cheqnsj 
or  other  simple  contract  debt ; 
Or, 

On  a  bond  or  covenant  under  seal ; 
Or, 

On  a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt 
or  penalty ; 

Or, 

On  a  guarantee,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  of  auc^ 
debt  or  liqmdated  demand,  bill,  cheque,  or  note  ; 

The  plaintiff  shall  be  at  liberty  to  malte  a  special 
indorsement  of  the  particulars  of  his  claim  in  ue 
form  or  to  the  effect  contained  in  Appendix  B* 
No.  4. 

AFPEAKANCE  AMD  JDOOMENT  FOR 
NON-APPBAKANCE. 

13.  That  entering  appearance  by  the  plaintiff  ac- 
cording to  the  statute  oe  abolished. 

14.  In  case  of  non-appearance,  where  the  writ  is 
indoraed  in  the  special  form.  That  the  plaintiff  shall 
be  at  liberty,  on  filing  the  affidavit  of  service  or 
judge's  order  to  proceed,  and  a  copy  of  the  writ,  at 
once  to  sign  final  judgment  (which  may  be  entered 
in  the  form  given  in  the  Appendix  B.  No.  5,  and 
on  which  no  proceeding  in  error  ahall  lie),  for  aojr 
sum  not  exceeding  the  aum  indoraed  on  the  wri^ 
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with  interest  *t  die  rate  specified,  if  any,  to  the  date 
of  Uie  jodgment,  and  a  sam  tohe  fixed  by  the  Masters 
finr  costs,  unless  the  plaintiff  claim  more  than  such 
fixed  snm,  in  which  case  the  costs  shall  be  taxed  in 
the  ordinary  way ;  but  exeention  shall  not  issne  until 
the  expiration  of  eight  days  from  the  last  day  for 
■inearance. 

15.  In  case  of  non-appeanooe,  where  the  writ  is 
not  indorsed  in  the  special  form.  That  a  declaration 
may  be  filed,  indorsed  with  a  notice  to  plead  in 
eight  days  in  all  cases,  without  reference  to  whether 
tM  defendant  does  or  does  not  reside  within  twenty 
mOes  of  liondon,  and  jndgment  by  defitult  may  be 
signed  at  the  expiration  of  the  indorsed  time  to 
plead,  according  to  the  present  practice ;  and  in  the 
erent  of  no  plea  being  deliTerea,  where  the  caose  of 
mction  mentioned  in  oie  dedsntion  is  for  any  of  the 
claims  whidi  might  have  been  iiiserted  in  the  spe- 
cbl  indorsement  on  the  writ  before  proposed,  the 
judgment  shall  be  final,  and  execution  issue  for  an 
•moant  not  exceeding  the  amount  indorsed  on  the 
writ^  with  interest  at  the  rate  specified,  if  any,  and 
the  snm  fixed  by  the  Masters  for  costs  as  before 
mentioned,  tmless  the  plMntiff  daim  more,  in  whidi 
cue  they  must  be  taxed ;  and  in  such  case  the  plain- 
tiff shall  not  be  entitled  to  more  costs  than  if  he  bad 
made  the  indorsement,  and  signed  judgment  upon 
non-appearance.  Rrorided  thrt  in  all  cases  where  a 
writ  has  been  indorsed  in  the  spedal  form,  noforther 
putieiilsrs  need  be  deErered  with  tlte  declaration. 

16.  That  the  defendant  sballbeatlibertytoappear 
•t  any  time  before  jndcment,  and  after  sudi  appear- 
ance he  shall  be  entitled  to  hare  all  pleadings  sub- 
teqoent  to  his  appearance  delivered  to  him  or  his 
attorney ;  but  in  tbe  erent  of  his  appearing  after  the 
time  specified  in  the  writ,  or  in  any  rule  or  order  to 
proceed  as  if  personal  serrice  had  been  effected,  he 
shall  give  notice  of  appearance  to  the  plaintiff,  to 
entitle  him  to  such  delivCTy. 

17.  That  the  appearance,  if  in  person,  shall  give 
•a  address,  and  at  the  address  so  siren  it  shall  be 
•afident  to  leaTe  all  pleadings  and  notices;  and  in 
the  erent  of  sudi  address  not  being  glTen  the  appear- 
ance shall  not  be  received,  or  u  tlie  address  be 
iUasory  or  fictitious,  the  appearance  shall  be  irregular, 
and  nay  be  set  aside  on  application  to  a  judge. 

18.  In  the  case  of  several  defendants,  some  of 
whom  appear  and  others  not,  where  the  writ  is  ia 
dorsad  m  the  more  spedal  form.  That  the  plaintiff 
may,  if  he  think  fit,  sign  judgment  againit  the  non- 
appearing  defendant  or  defendants  alone,  and  issue 
execution  accordingly,  abandoning  his  action  against 
tbe  other  defonduits  before  declaration.  C&  the 
plaintiff  may,  if  he  prefer  it,  dedare  against  the  de- 
fendants who  have  appeared,  suggesting  the  judg- 
ment obtained  against  the  others,  and  m  that  case 
the  iodgment  aninst  the  non-appearing  defendant 
or  defendants  shall  opetate  a*  at  present ;  or  if 
tiionght  proper,  the  plamtiff  may  at  onoe  be  ^owed 
to  iaaoe  execution  against  tbe  defendant  who  suffers 
judgment  by  defsult,  proceeding  with  the  action 
against  the  other  defendants ;  provided  that  such  de- 
fendant or  defendants  may  pleM  satisfoction  obtained 
by  the  plaintiff  against  any  other  defendant  or  de- 
fendants since  the  action  commenced. 

JOINDia  or    PARTUS. 

19.  That  the  joinder  of  too  many  plaintiA  be  not 
fetal  to  any  action,  bat  that  tbe  plaintiff  or  plaintifi 
entitled  may  recover. 

80.  That  the  defendant,  in  an  action  in  whidi  there 
if  more  than  one  plaintiff,  onpleading  a  set-off  may 
obtain  the  benefit  of  the  set-ofl^on  proving  either  that 
an  the  parties  named  as  plaintiffs  are  indebted  to 
him,  notwithstanding  that  one  or  more  of  snch 
plaintiA  was  or  were  improperly  joined,  or  on  prov- 
ing that  the  plaintiff  or  fiaintiA  who  establish  their 
iMit  to  maintain  tbe  action  was  or  were  indebted  to 

21.  That  it  shsll  be  competent  for  the  defendant 
to  oompd  by  subpoena  the  attendance  of  one  or  more 
of  several  oo-plaintiffs  as  a  witness  or  witnesses  at  the 
trial,  and  to  call  as  a  witness  any  of  them  who  may 
appear  to  have  been  improperly  joined. 

Ae/e.— This  will  be  unnecessary  if  it  shall  be  re- 
solved to  make  the  parties  to  a  suit  competent  wit- 


22.  That  the  non-joinder  of  a  person  as  phkintiff 
in  an  action  on  contract  shall  be  a  variance  to  be 
amended  at  the  trial  b^  the  judge,  if  it  shall  appear 
to  him  that  snch  non-joinder  was  not  for  the  purpose 
of  obtaining  an  imdoe  advantage,  and  that  injustioe 
would  not  be  done  by  amending,  uid  that  the  omitted 
party  consent  to  be  joined  as  a  co-plaintiff;  pro- 
vided, however,  that  no  snch  amendment  shall  be 
made  if  the  defendant  shall  at  or  bdbre  the  time  of 
pleading  have  given  written  notice  to  the  plaintiff 
that  he  objects  to  such  non-joinder. 

23.  And  in  case  such  notice  be  given,  or  any  plea 
of  non-joinder  be  pleaded,  the  puintiff  shall  be  at 
Bberty  to  amend  the  vrrit  and  other  proceedings  by 
adding  the  name  of  the  person  alleged  to  be  im- 
properlv  omitted  as  plaintiff,  on  payment  of  costs, 
and  with  liberty  to  tbe  defendant  to  plead  de  noeo. 

24.  That  where  too  many  defendants  are  joined  in 
an  action  on  contract,  tbe  pUintiff  shall  be  entitied  to 
Moorer  against  such  defendant  or  defendants  as 


appear  to  he  liable,  and  that  the  other  defendants 
shall  be  acquitted,  with  like  provisions  respecting  set- 
off and  evidence  as  in  the  case  of  too  many  plaintiffs. 

25.  That  upon  a  plea  in  abatement  of  non-joinder 
of  a  co-contractor  as  defendant,  it  shall  be  com- 
petent for  the  plaintiff  to  amend  his  writ  and  decla- 
ration, serve  Uie  amended  writ  on  the  added  de- 
fendant, and  proceed  against  both ;  and  that  the  date 
of  such  amendment  sbul,  as  between  the  added  de- 
fendant and  the  plaintiff,  be  considered  for  all  pur- 
poses the  commencement  of  the  suit. 

26.  In  sudi  case,  if  upon  the  trial  of  the  canse  it 
shall  appear  that  the  added  defendant  was  jointly 
liable  with  the  original  defendant,  the  original  de- 
fendant shall  be  entitied  to  the  cost  of  the  plea  in 
abatement  and  amendment;  but  if  at  the  trial  it 
•ball  appear  that  the  plaintiff  cannot  maintain  his 
action  against  the  original  and  added  defendants,  but 
can  midntain  his  action  against  the  original  defend- 
ant alone,  the  added  defendant  shall  be  acquitted, 
and  the  pUintiff  shall  be  entided  to  recover  against 
the  original  defendant,  with  costs,  indnding  those  of 
the  pin  in  alwtement,  and  snch  costs  as  tbe  plaintiff 
may  have  to  pay  the  added  defendant. 

27.  That  in  any  action  brought  by  a  man  and  his 
wife  for  an  injury  to  the  wife  in  respect  of  which  she 
is  a  necessary  plaintiff,  there  may  be  joined  claims 
by  the  hnsbuid  alone :  provided  that  in  the  case  of 
the  death  of  either  plamtiff,  the  suit,  so  tu  only  as 
relates  to  the  causes  of  action,  if  any,  whidi  do  not 
survive,  shall  abate. 

aUBSTIONS  EAISBD  BT  OONSBNT,  WITHOUT 
PLBAOmO. 

28.  That  the  parties,  after  writ  issued,  may,  by 
leave  of  a  judge,  state  any  question  for  trial  which 
they  may  think  fit^  without  any  pleadings,  and  with 
or  without  an  agreement,  that  according  as  it  may 
be  determined  an  agreed  sum  of  money,  or  a  sum  to 
be  aacertained  by  the  jury,  shall  be  paid,  and  as  to 
payment  of  costs. 

29.  That  upon  snch  finding  judgment  may  be 
entered  and  the  proceedings  reeoraed. 

30.  That  a  question  or  qoestions  of  law  may  be 
stated  far  the  opinion  of  the  Court  without  plead- 
ing, and  with  similar  agreements  as  to  money  and 
costs  to  be  recovered,  and  with  or  without  an 
agreement  to  bring  error,  which  may  be  broB^t 
when  agreed. 

PLBADtNO. 

31.  lliat  every  declaration  and  subteqinent  plead- 
ing which  shall  deariy  and  distinctly  state  all  such 
matters  of  feet  as  are  necessary  to  sustain  the  action. 


defence,  or  reply,  as  the  case  may  be,  shall  be  suffi- 
cient, and  it  shall  not  be  necessary  that  such  matters 
should  be  stated  in  any  technical  or  formal  language 
or  manner,  or  that  any  technical  or  formal  state- 
ments should  be  used. 

32.  That  all  statements  which  need  not  be  proved, 
such  as  the  statement  of  time,  quantity,  quality,  and 
value,  where  these  are  immaterial,  that  of  loaii^t  and 
finding  and  bailment  in  actions  for  goods  or  their 
value,  the  statements  of  acts  of  trespass  having  been 
committed  with  force  and  arms,  oonbary  to  the  form 
of  the  statute  or  statutes,  and  ag^nst  the  peace  of 
our  Udy  the  Qneen,  the  statement  of  promises  whidi 
need  not  be  proved,  as  promises  m  ituMiMui 
counts,  and  mutual  promises  to  perform  agreements, 
and  tbe  like  statements,  be  omitted ;  and  tiiat  where 
any  dearly  unnecessary  statement  is  vexationsly 
made^  or  any  statement  ia  made  with  unneoesisry 
prolixity  (as,  for  instance,  where  evidence  of  the  lisct 
is  plea(fed  instead  of  or  as  well  as  the  matter  of  feet 
itself)  or  otherwise,  it  may  be  struck  out  amended 
by  the  Court  or  a  judge,  with  or  without  costs. 

33.  That  it  shallbe  open  to  dther  party  to  object  by 
demurrer  to  the  pleading  of  the  adverse  party  on  the 
pound  that  such  pleading  does  not  set  forth  suffi- 
dent  ground  of  action,  defence,  or  reply,  as  the  case 
may%e;  and  that  where  issue  is  joined  ondemurrerthe 
Court  shall  proceed  and  give  jndgment  according  as 
the  very  right  of  the  cause  and  matter  in  law  shall 
appear  unto  them,  withont  regarding  any  imperfec- 
tion, omission,  defect  in  or  lack  or  form;  anduatno 
judgment  rhall  be  arrested,  stayed,  or  reversed  for 
any  snch  imperfiection,  omission,  defect,  or  lack  of 
form. 

34.  That,  except  in  the  cases  bradnafter  particu- 
lariy  mentioned,  no  pleading  shall  be  deemed  insuffi- 
cient for  any  defect  now  objectionable  on  spedal 
demurrer  only. 

35.  That  duplidty,  argumentativeness,  and  un- 
certainty shall  no  longer  be  grounds  of  objection  to 
a  pleading,  unless  the  effect  of  such  duplidty,  argu- 
mentativeness, or  uncertainty  shall  be  to  embarnss 
the  opposite  party ;  but  if  any  pleading,  by  reason 
of  dnphdty,  argumentativeness,  or  uncertainty,  shall 
be  so  framed  as  to  embarrass  or  mislead  the  opposite 
party,  it  shall  be  competent  to  the  latter  to  apply  to 
a  judge  to  have  snch  pleading  amended,  which  ap- 
pbcatlon  shall  be  by  summons,  wherein  the  party 
shall  state  the  particular  ground  of  objection,  and 
require  that  the  pleading  be  amended. 

36.  And  upon  the  hearing  of  snch  summons,  if 
tbe  judge  shall  be  of  opinion  that  the  objection  is 
well  founded,  and  that  the  pleading  is,  in  the  respect 


objected  to,  so  pleaded  as  to  embarrasa  or  inislesd 
the  opposite  party,  he  may  order  the  party  plea£ag 
to  amend  in  such  manner  as  he  may  direct ;  sad  ia 
the  event  of  such  amendment  not  bang  made  within 
a  limited  time,  the  party  complaining  shall  best 
liberty  to  demur ;  but  if  the  judge  ahall  not  be  <f 
such  opinion,  he  shall  dismiss  the  summons,  sad  tbt 
party  complaining  shall  have  no  further  ri^  of 
objection  as  to  uie  point  mentioned  in  tit*  ana- 
nions,  or  as  to  any  other  point  of  duplicity,  up, 
mentativeness,  or  uncertainty. 

37.  That  a  demurrer  on  any  such  KTOond  as  aCosa. 
s^  shall  state  that  it  is  pleaded  by  leave  of  a  jndge^ 
and  shall  repeat  the  objectiim  taken  in  thesnmaMas, 
and  that  only. 

38.  That  upon  the  argument  of  avdi  a  demsncr 
the  Court  shall  |ive  judgment  according  to  the 
validity  or  invalidity  of  tbe  specified  objection  sad 
the  substance  of  the  pleading. 

39.  That  the  Court  or  a  judge  shall  in  all  cases  hate 
power  to  set  aside  finvokms  or  veratioos  pleadiap 
and  pleadings  colonrably  amended  in  pieteaded  eaa> 
pliance  with  a  judge's  order  to  amend. 

40.  That  all  staMtory  enactments  aUowiag  paHiss 
to  plead  the  general  issue  or  other  geoenl  ptea,  md 
to  give  spedal  matter  in  evidence  noder  soeh  gtaanl 
plea,  be  repealed. 

41.  That  express  coloor  shall  be  abolisbed. 

42.  That  profert  be  abolished. 

43.  That  each  paity  shall  be  entitled  (o  demand  of 
the  other  a  copy  or  inspection,  or  both  oopy  aad  ia>' 
speetion,  of  any  deed,  agreement,  biB.  or  other 
written  document  mentioned  or  lefcmed  to  ia  Ui 
pleading,  or  whereof  inspection  ooold  beobtaiasdbf 
a  bill  or  diacovCTy,  and  in  the  event  of  ae&eopyaat 
being  delivered,  or  such  inspection  not  beiag  gnale^ 
shiJlbe  entitled  to  apply  to  a  judge  for  ao  order  far 
sndi  copy  or  inspection,  or  botii,  as  tbe  judge  si^ 
tUnkfit. 

44.  That  sndi  demand,  summons,  or  evfer  skal 
be  no  stay  of  proceedings,  except  specially  miauL 

45.  That  a  party  pleading  in  answer  to  any  |kaA> 
ing  in  which  soeh  document  is  menlianedarnfarsd 
to,  shall  be  at  libotv  to  set  out  the  whole  cr  sadi 
pwt  thoeof  as  may  he  material ;  and  that  the  ssstttr 
so  set  out  shall  be  deemed  aad  taken  to  be  part  of 
the  pleading  in  which  it  is  set  oat. 

46.  That  a  plaintiff  or  defendant  mar  aver  ser- 
formance  of  conditions  precedent  geaerally ;  sadths 
opposite  party  shall  not  deny  such  avcmeat  am- 
rally,  but  shall  spedfy  the  condition  or  cumwiuHS 
preoedeat  tbe  performance  of  which  be  Intsadi  t> 
contest. 

47.  That  a  defendant  may  tnveras  geoenlfr.tia 
fects  contained  in  the  deelaiatiw,  where  the  | 


issue  would  now  be  applicable;  aad  sa^  by  a  aka^ 
le  any  material  sWrgatimi  ia  Oe  da- 


denial  pat  in  issue  any  i 

deration,  although  it  might  have  been  indadai  ia  a 

general  traverse. 

48.  That  in  all  eases  a  plaintiff  diall  be  atObota 
to  deny  the  whole  of  any  plea  or  sabseqnent  plead. 
ing  of  the  defendant  by  a  general  denial,  or  to  dany 
all  but  some  admitted  part  or  parts,  or  to  dsay  say 
one  or  more  allegations. 

49.  That  a  defendant  shall  in  like  way  be  at  Sbsrty 
to  deny  the  whole  or  part  of  a  replication  or  sab- 
sequent  pleading  of  the  plaintiff. 

50.  That  in  all  cases  of  general  denial  d»  jary 
shall,  if  required,  find  as  to  the  truth  of  tiie  seraisl 
allegationa  denied;  and  costs  shall  beawsrdsd  ae- 
cordinfly,  as  though  tbe  findings  had  beea  oa  dit 
ferent  issues. 

51.  That  special  traverses  shall  be  ahoBshfd. 

52.  That  in  any  action  for  a  trespass  to  pcisoB  or 
property,  the  drfendant  shall  be  entitled  to  parliea- 
Mrs  identifying  the  cause  of  action  for  whick  the 
plaintiff  is  proneding,  and  the  plaintiff  to  nattiealan 
of  any  justification  pleaded  by  the  ifeftnnaat;  and 
that  a  judge  may  order  plans  of  tbe  toes*  ia  fM  to 
be  exchanged  between  the  parties. 

53.  That  no  more  than  one  new  asaigameot  sbal 
be  pleaded  to  any  number  of  pleas  to  the  same 
cause  of  action :  and  that  the  new  assigaaMBt  shall 
state  that  the  plaintiff  proceeds  for  raasn  of  aelioo 
diffisrent  from  all  those  which  the  pleas  to  whidh  it 
is  pleaded  profess  to  justify,  or  fin  aa  excaaa  owat 
and  above  what  all  the  defenoBS  set  up  in  siacb  pleaa 
justify,  or  both. 

54.  That  no  plea  shall  be  pleaded  to  a  new  asrftlt. 
meat  which  has  already  been  pleaded  to  the  dedUB- 
tion,  except  in  denial. 

55.  That  in  all  actions  of  libel  and  slandjsr  the 
plaintiff  shall  be  at  liberty  to  aver  that  tbe  words  <* 
matter  comphuned  of  were  used  in  a  defiinaliay 
sense,  specifying  it,  without  any  prefetory  avermenti 
to  show  how  such  words  or  matter  were  used  in  Aat 
sense ;  and  such  averment  shall  be  pat  in  issue  by 
the  denial  of  the  alleged  slander  or  libel;  and  that 
where  the  words  or  matter  set  forth  with  or  withowt 
the  alleged  meaning,  shew  a  cause  of  action,  (he  da- 
daration  shall  be  suffident. 

56.  That  upon  an  application  to  strike  out  <ne  or 
mora  of  several  counts,  on  the  ground  that  tliey  are 
founded  on  the  same  subject-matter,  the  Cnort  or 
judge  shall  have  a  discretion  to  allow  such  eonats  to 
stand  upon  such  terms  u  he  or  they  may  thiak  B> 
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(Ithongh  not  mtisiied  that  a  distinct  subject-matter 
of  complaint  is  intended  to  be  established  in  respect  | 
of  each  coont ;  that  the  Court  or  judge  shall  hare  a 
discretion  as  to  the  costs  of  such  an  application ; 
and  that  the  mle  of  H.  T.  4  Wm.  4,  s.  5,  so  far  as 
it  relates  to  pleas,  and  also  so  much  thereof  as  re- 
lates to  depnTine  a  party  of  the  costs  of  a  count  on 
vhich  he  succeeds,  shall  be  rescinded. 

!)7.  That  the  phdntiiT  shall  be  at  liberty  to  reply 
several  matten,  a  defendant  to  rejoin  several 
matters,  and  so  of  sobaeqnent  pleadings,  in  the 
game  manner  as  a  defendant  may  plead  several 
pleas. 

58.  That  eitber  party  may,  by  leave  of  •  judge, 
plead  and  demur  to  the  same  pleading  at  the  same 
time;  and  that  it  shall  be  in  the  discretion  of  the 
Court  or  a  judge  which  issue  shall  first  be  disposed 
of.  Nevertheless  the  party  omitting  to  demnr  may 
move  in  arrest  of  judgment,  or  for  judgment  non 
titlante  ttredieto ;  but  in  such  cases  the  party  so 
moving  shall  pay  all  the  costs  of  the  abortive  trial ; 
■nd  tbe  Onirt  shall  make  all  such  amendments  as 
nay  appear,  either  by  the  judge's  notes  or  by  other 
MtUfiMtory  proof,  to  be  justified  by  the  Acts  of  the 

59.  That  die  tadinieal  forms  of  action  be  done 
iway  with. 

60.  That  different  causes  of  action,  of  whatever 
dnd,  may  be  joined  in  the  same  suit,  provided  they 
M  by  and  against  the  same  parties  and  in  the  same 
'ighta ;  but  that  the  Court  or  a  judge  shall  have 
lowar  to  prevent  the  trial  of  different  causes  of 
letion  together,  if  such  trial  would,  in  their  jndg- 
Dent,  be  inexpedient,  and  in  such  case  may  order 
epante  records  to  be  made  up  and  separata  trials 
o  be  had ;  provided,  that  when  two  or  more  of  such 
■nses  of  action  are  local  and  arise  in  different 
oonties,  the  venae  may  be  laid  in  either  of  such 
xranties. 

61.  That  every  declaration,  when  the  defendant  is 
rithin  the  jurisdiction,  whether  deliveied  or  filed, 
hidl  bear  an  indorsement  requiring  the  defendant 

0  plead  within  eight  days,  otiierwise  jodgment. 

62.  That  rules  to  declare,  or  declare  peremptorily, 
>  reply,  and  plead  subsequent  pleadings,  be 
b<disli«a>  and  a  four-day  notioe  substituted  for  them 

1  all  caaea;  that  such  notice  shall  be  in  a  similar 
>nn  to  tiie  notioe  to  plead,  and  either  indorsed  on 
le  pleading  or  delivered  separately;  and  that  in 
gfanlt  of  compliance  therewith  judgment  may  be 
gnea. 

63.  That  the  mle  to  plead  and  the  demand  of  plea 
I  s^llshed,  and  the  notioe  to  plead,  which  may 
ther  be  indorsed  on  the  declaration  or  delivered 
ipaiktely.  be  alone  retained. 

64.  Tmit  no  leave  to  plead  several  matters  shall  be 
aoeasary  where  the  opposite  party  indorses  a  con- 
mt  on  an  abstract  of  the  pleas. 

65.  That  the  rule  to  plead  several  matten  shall  be 
lioUahed,  and  that  a  judge's  order  for  that  purpose 
kail  nflioe  in  all  cases  where  a  judge's  order  b 

66.  That  all  objections  to  the  pleading  of  several 
leas,  on  the  groond  that  they  are  founded  on  the 
ime  snbject  matter,  shall  be  disposed  of  upon  the 
unmons  to  plead  several  matters. 

67.  And  that  leave  to  plead  several  matters  shall 
>t  be  necessary  in  cases  where  the  mle  to  plead 
iversl  matters  is  now  obtained  as  of  course,  or  in 
e  caae  of  such  oidinary  pleas  as  payment,  accord 
id  satiafiustioD,  release,  not  guilty,  denial  that  the 
gae  is  the  plaintiff's,  leave  and  licence,  and  ton 
tault  dtnutni,  which  are  usually  aUowed  by  the 
dee  as  of  course. 

68.  That  the  signature  of  counsel  shall  not  be  re- 
lired  to  any  pleading. 

JDDGMmNT  BT   DBFADLT. 

69.  That  the  mle  to  compute  shall  be  abolished. 

70.  That  in  all  actions  for  liquidated  demands 
larment  by  debult  shall  be  finaL 

71.  "That  in  all  cases  in  whieb  damages  are  suh 
intiallr  matter  of  calculation,  the  Court  or  a  judge 
ly  direct  that  the  amount  for  which  final  judgment 
to  be  signed  be  ascertained  by  the  M«ster  without 
ninga  writ  of  inquiry. 

72rThat  in  all  actions  where  the  pluntiff  recovers 
iney,  the  amount  which  he  is  entitled  to  shall  be 
ar^led  to  him  by  the  judgment,  without  any  dis- 
ction  being  made  as  to  whether  it  is  for  debt  or 
mages. 

MOTICB  or  TRIAL. 

rS.  Ttiat  ten  days'  notioe  of  trial  before  the  sitting 
r  in  Ix>ndon  and  Middlesex,  the  adjournment  day 
London,  smd  the  commission  day  at  the  Assizes, 
Ul,  nnless  otherwise  ordered  by  the  Court  or  a 
Ige,  be  anffident  notice  in  all  cases. 

NISI   FRIUS   BCCOKD. 

^4,  That  the  Nisi  Prius  record  shall  not  be  sealed 
passed,  bnt  that  it  be  delivered  to  the  proper 
cer,  to  be  by  him  entered  as  at  present,  ana  there 
oain  antil  disposed  of. 

JUBT  FBOCBSS. 

'5.  That  tbe  renire  and  dulringiu  or  haieat 
porajuratorum,  and  the  eatxj  jwata  ponilur  in 
peetu,  be  abolished. 


76.  That  the  precept  now  issued  by  tbe  judges  of 
assize  to  the  sherifis,  except  those  of  London  and 
Middlesex  (which  precept  is  at  present  confined  in 
its  form  to  matters  of  a  crimiaal  nature,  to  be  tried 
at  the  assizes  under  the  commissions  of  oyer  and 
terminer),  be  altered  4n  form,  directing  that  jurors 
shall  be  summoned  for  the  trial  of  all  issues,  whether 
civil  or  criminal,  to  come  on  for  trial  at  the  assizes ; 
that  a  print^  panel  be  made  and  kept  in  the  sheriff's 
offices,  both  in  London  and  Middlesex  and  in  the 
country,  for  seven  days  before  the  commission  day, 
for  puolic  inspection;  and  a  printed  copy  of  the 
pand  be  annexed  to  each  Nisi  Prius  record. 

SPECIAI.  JCBIES. 

77.  That  in  London  and  Middlesex  the  special 
juries  be  nominated  and  reduced  by  the  nnder- 
sheriff  of  Middlesex  and  secondary  of  London,  in 
like  manner  as  is  now  done  before  the  Masters  of 
the  Superior  Courts. 

78.  'That  in  all  the  counties  except  London  and 
Middlesex,  a  precept  shall  be  issued  to  the  sheriffs, 
directing  them  to  summon  a  numberof  special  jury- 
men, say  forty-eight  in  counties  in  which  many 
special  jury  causes  are  usually  tried,  and  a  smaller 
number  in  other  counties;  that  the  persons  so 
summoned  shaU  be  the  jury  for  trying  the  special 
jury  causes  at  the  assizes ;  that  each  party  shall  bare  a 
limited  right  of  challenge ;  and  that,  for  the  purpose 
of  meeting  some  cases  of  an  extraordinary  character 
where  local  prejudice  is  alleged  to  prevail,  a  power 
may  be  given  to  tbe  Court  or  a  judge  to  direct  that 
a  junr  shall  be  struck  according  to  the  present 
practice. 

79.  That  in  any  oounty,  except  London  and  Mid- 
dlesex, the  mode  of  obtaining  a  special  jury  by  a 
plaintiff,  except  in  replevin,  shall  be  by  his  giving 
a  notice  to  the  defendant  of  bis  intention  that  the 
cause  shall  be  tried  by  a  special  jury,  which  notice 
shall  be  given  at  surh  time  as  would  be  necessary 
for  a  notice  of  trial ;  and  that,  except  in  London 
and  Middlesex,  the  mode  of  obtaining  a  special  jury 
by  a  defendant  or  a  plaintiff  in  replevin,  shall  be  by 
giving  a  notioe  within  the  time  now  limited  for  a 
defendant  or  a  plaintiff  in  replevin  obtaining  a 
special  jury ;  provided  that  a  judge  may,  on  sum- 
mons, at  any  tame  order  that  a  cause  shall  be  tried 
by  a  special  jury. 

80.  That  where  the  defendant  or  plaintiff  in  re- 
plevin gives  such  notice,  and  the  venue  is  in  London 
or  Middlesex,  the  Court  or  a  judge  shall  have  power, 
if  satisfied  that  such  notice  is  giTen  for  delay,  to 
order  that  the  cause  be  tried  by  a  common  jury,  or 
to  make  snch  other  order  as  to  the  trial  of  the  cause 
as  they  or  he  may  think  fit. 

81.  That  either  party  in  any  action  in  which  no- 
tice has  been  given  to  try  by  special  jory  may,  six 
days  before  the  first  day  of  the  sittings  or  commis- 
non-day,  give  notice  to  the  sheriff  that  the  action  is 
to  be  tried  by  a  special  jury ;  and  in  case  no  such 
notice  be  given,  no  Bpeeial  jury  need  be  summoned, 
and  the  cause  may  be  tried  by  a  common  jury. 

82.  And  that  in  all  cases  where  a  special  jury  is 
not  summoned,  the  cause  may  be  tried  by  a  common 
jury. 

▼iBvr. 

83.  That  the  proceedings  in  the  case  of  a  view 
shall  be  by  rale  instead  of  writ. 

84.  "That  the  sheriff,  upon  request,  shall  deliver 
to  the  puties  the  names  of  the  viewers,  and  also  re- 
turn their  names  to  the  associate,  for  the  purpose 
of  their  being  called  as  jurymen  upon  the  trial. 

ADMISSION   or   DOCDMIINTS. 

85.  That  the  role  10  of  Hilary  Term,  4  Wm.  4, 
as  to  admission  of  documents,  be  altered  by  giving 
a  similar  effect  to  the  notioe  to  admit  as  the  order  of 
the  judge  now  as  under  that  mle;  that  is  to  say, 
that  either  party  may  call  on  the  otiier  by  notioe  to 
admit  any  document,  and  in  case  of  refusal  or 
neglect  to  admit  that  the  costs  of  proving  the  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or 
refining,  whatever  the  result  of  the  cause  may  be, 
unless  at  the  trial  tbe  judge  shall  certify  that  the 
admission  required  was  unreasonable ;  and  that  no 
costs  of  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  in  cases  where  the  omis- 
sion to  give  the  notioe  is  in  the  opinion  of  the  Master 
a  saving  of  egpense. 

86.  That  an  affidavit  of  the  attorney  in  the  cause, 
or  his  clerk,  of  the  due  siniature  of  tbe  admissions 
annexed  to  such  affidavit,  shall  be  in  all  cases  suffi- 
cient evidence  of  tbe  same. 

87.  That  an  affidavit  of  tbe  attorney  in  the  cause, 
or  his  clerk,  of  the  service  of  any  notice  to  produce, 
in  respect  of  which  notice  to  admit  shall  have  been 
given,  and  of  the  time  when  it  was  served,  with  a 
copy  of  such  notioe  annexed  to  such  affidavit,  shall 
be  sufficient  evidence  of  tbe  service  of  the  original  of 
such  notice,  and  of  the  time  when  it  was  served. 

BXBCUTION. 

88.  That  a  plaintiff  or  defendant  having  obtained 
a  verdict  in  a  case  tried  out  of  Term  shall  be  en- 
titled to  issue  execution  in  fourteen  days,  unless  the 
judge  who  tries  the  cause,  or  some  other  judge,  or 
the  Court,  shall  otherwise  order,  with  or  without 
terms. 


„-  That  it  shall  not  be  necessary  to  issue  8 
ground  writ,  or  writ  directed  to  the  sheriff  of  the 
venue  county,  but  that  writs  of  execution  may 
issue  at  once  into  any  county,  and  be  directed  to 
and  executed  by  Uie  sheriff  of  any  county,  whether 
a  county  palatine  or  not,  without  reference  to  the 
county  in  which  the  venue  is  laid,  and  without  any 
suggestion  of  the  issuing  of  a  prior  writ  into  such 
county. 

90.  That  writs  to  be  executed  in  the  coonttea 
palatine  shall  be  directed  to  tbe  sheriff  of  such 
counties  and  returned  by  them. 

91.  "That  in  all  writs  of  execution  against  th« 
goods  of  a  plaintiff,  the  defendant  may.  levy  the 
poundage  fees  and  expenses  of  execution,  over  and 
above  the  sum  recovered  by  the  judgment,  in  like 
manner  as  a  plaintiff  may. 

92.  That  a  writ  of  execution,  unexecuted,  shall 
not  remain  in  force  for  more  than  one  year  from  the 
teste,  unless  renewed  ;  but  that  it  shall  be  competent 
to  the  party  inuing  the  writ  to  renew  it,  in  the  same 
manner  as  we  have  already  proposed  with  respect  to 
writs  of  summons,  or  by  giving  a  written  notice  to 
the  sheriff,  rigned  by  the  party  or  his  attorney,  and 
bearinif  t^o  ^^eal  or  stamp  of  the  Court,  and  tberebj 
eecure  priority  according  to  the  original  deliven. 

93.  That  the  attorney  in  tbe  cause  shall  have 
authority  to  discharge  the  opposite  party  out  of  exe- 
cation  on  a  eapiai  ad  tattrfaeiendum,  unless  the 
client  gives  notice  to  the  contrary  to  the  sheriff, 
caoler,  or  pefson  in  whose  custody  the  party  may 
be ;  the  im|)risonment  and  the  discharge  to  be  no 
Satisfaction  of  the  debt,  unless  the  discharge  be  made 
by  the  authority  of  the  creditor. 

94.  That  a  person  already  in  the  prison  of  the 
Court  may  be  charged  in  execution,  without  Aofew 
cer;>iit  ad  $atirfaetauhu»,  by  order  of  a  judge,  on 
affidavit  that  judgment  has  been  signed  and  Is  not 
satisfied;  and  tl^  service  of  snch  order  on  the 
keeper  of  ^  prison  shall  have  the  eflisct  of  a  de- 
tainer. 

SCIBS  rACIAS. 

95.  That  during  the  lives  of  the  parties  to  s  jndg> 
ment,  or  those  of  them  during  whose  lives  execution 
may  at  present  issue  within  a  year  and  a  day  iri(k> 
out  a  tcire  facial,  and  vritbin  six  years  from  the  re> 
covery  of  the  judgment,  execution  may  issue  without 
a  revival  of  the  judgment 

96.  In  cases  where  it  becomes  necessary,  by  leaaon 
either  of  lapse  of  time  or  of  a  ehan^  by  death  or 
otherwise  of  the  parties  entitled  or  bable  to  execu- 
tion, that  the  party  alleging  himself  to  be  entitled  to- 
execution  shall  be  allowed,  either  to  sue  out  a  writ 
In  the  nstnre  of  a  fc<r«  fadai,  to  be  called  a  writ  of 
revivor,  according  to  the  form  set  forth  in  Appendix 
B.  No.  6,  or  to  apply  to  the  court  or  a  judge  for 
leave  to  enter  a  suggestion  upon  the  roll  to  the  effect 
that  it  manifestiy  appears  to  the  Court  that  he  i* 
entitied  to  execution  of  the  judgment,  and  to  issue 
execution  thereupon,  such  leave  to  be  granted  by 
the  Court  or  a  judge  upon  ■  rule  to  shew  cause,  ok 
a  summons,  to  be  served  as  at  present,  or  in  sud> 
other  manner  &-%  may  be  directed  by  such  Court  or 
judge,  which  rule  or  summons  may  be  in  the  form 
given,  Appendix  B.  No.  7;  <nd  that  upon  such 
application,  in  case  it  manifestiy  appears  that  tte 
party  making  tho  same  is  entitled  to  execution,  tha 
Court  or  judge  shall  allow  such  suggestion  to  be 
entered  iu  the  form  given.  Appendix  B.  No.  8,  and 
execution  to  issue,  and  order  whether  or  not  the 
costs  of  the  application  shall  be  paid  to  the  applicant 
and  in  case  it  does  not  manifestiy  so  appear  shall 
discharge  tbe  rule  or  dismiss  the  summons,  with  or 
without  costs;  and  that  the  party  applying  shall  in 
such  case  neveithdess  be  at  liberty  to  proceed  by 
scire  facial  or  action  upon  the  judgment. 

97.  That  the  writ  of  revivor  shall  be  Erected  to 
the  party  ndled  upon  to  shew  cause  why  execniion 
should  not  be  awarded :  that  it  shall  bear  teste  on 
the  day  of  its  issuing,  and  after  reciting  the  reason 
why  such  writ  has  become  necessary,  shall  call  upon 
the  party  to  whom  it  is  directed  to  appear  wiuiin 
eight  days,  after  service  thereof,  in  the  oourt  out  of 
which  it  issues,  to  shew  cause,  &c. ;  aad  that  it  shall 
be  served  in  sny  county,  and  otherwise  proceeded 
upon  in  the  same  manner  as  a  writ  of  summoni  in 
an  ordinary  action. 

98.  That  the  same  alterations  be  made  in  writs  o( 
Kin  facial  for  other  purposes,  such  as  against  b^ 
on  their  recognizance,  ad  audiendum  trroni  against 
members  of  a  joint-stock  company  on  a  judgment 
recovered  against  a  public  officer,  and  the  like. 

99.  The  name  of  tet'rs  facial  will,  strictiy  sp«alc> 
ing,  be  inapplicable  to  the  altered  form  of  prooeasw 
which  will  not  contain  the  words  from  which  that 
name  was  taken;  we  propose,  therefore,  it  should 
be  called  a  writ  of  revivor. 

ABBEST  or  JVDGmNT,   AMD  JUDOMBNT  NOK 
OB8TANTB  TBBBDICTO. 

100.  That  a  party  shall  be  at  liberty,  after  the 
trial  of  an  issue  on  net  (as  by  th9  present  practice), 
to  move  in  arrest  of  judgment,  or  for  jndginent  non 
obitante  veredicto,  or,  where  there  has  been  do  op- 

I  portunity  of  so  doing,  to  move  on  like  grounds  to 
i  set  adde  the  judgment^  but  that  no  such  motioQ 
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AaU  be  aUowed  except  upon  the  terms  of  pavment  which  it  issued,  to  defend  the  possession  of  the  pro- 

OjUiemrty  moving  of  the  costs  occasioned  by  the  perty  sued  for,  or  such  part  thereof  as  they  may  be 

tral  of   the    issues    ansmg   out    of    the  defective  advised,  and  shaU  contain  a  notice  that  in  defauH  of 

pleading ;  and  that  fte  Court  shaU  have  power  to  appearance  they  will  be  turned  out  of  possession. 

^ke  all  such  amendments  as  may  appear,  either  The  form  of  the  writ  wUl  be  found  in  Appendix  B. 


by  flie  judge  s  notes  or  by  other  satisfactory  proof, 
lo  be  jnstined  by  the  fiicts  of  the  case,  such  costs  to 
be  swarded  by  the  judgment  of  the  Court  upon 
anesting  the  judgment,  or  giving  judgment  turn  ob- 
stante veredicto,  or  of  reversal. 

101.  That  upon  motion  made  to  arrest  or  set 
ande  the  judgment,  or  for  judgment  mm  obitante 
varemelo,  by  reason  of  the  non-averment  of  some 
Mieged  material  fact  or  facts,  or  material  all^ation 
arother  cause,  the  party  whose  pleading  is  said  or 
•fudged  to  be  defective  shall  be  at  liberty  to  shew 
^■t  such  facts  were  proved  at  the  trial,  or,  with 
fcaro  of  tbe  Court,  to  suggest  the  existence  of  the 
omitted  fact  or  facts  or  other  matter,  which,  if  true, 
inrald  remedy  the  alleged  defect,  and  that  such  sue- 
geition,  if  denied  by  the  opposite  party,  shall  be 
Wed:  and  that  if  the  fact  or  facts  siwgested  be 
fwmd  to  be  true,  the  party  suggesting  shaU  be  enti- 
tbd  to  such  judgment  as  he  would  Be  entitled  to  if 
Mdi  fact  or  racts  or  allegations  had  been  originally 
Stated  in  such  pleading,  together  with  the  costs  of 
md  occasioned  by  the  suggestion ;  but  that  if  it  he 
foond  to  be  untrue,  the  opposite  party  sball  be  enti- 
Qed  to  his  costs  of  and  occasioned  by  the  suggestion, 
in  addition  to  any  other  costs  to  wUch  be  may  be 
entitled. 

SRSOIl. 
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102.  That  no  error  in  law  shall  be  assianad  except 
VVOB  f  judgment  of  the  Court  actually  ^ven,  either 
vsm  demurrer  or  apedal  verdict,  or  motion  to  aireet 
or  set  aside  the  judgment,  or  for  judgment  am  ob- 
tltmtt  ttredieto,  but  that  this  tegiilaition  shall  not 
Ortend  to  the  case  of  error  on  bills  of  exceptions. 

103.  That  error  shall  not  be  brought  after  six 
years  from  the  time  of  signing  judgment. 

104.  That  the  writ  of  error  be  abolished,  and  the 
nrooeeding  to  error  be  a  step  in  the  cause;  and  that 
the  coarse  of  proceeding  be  as  follows : 
_  105.  The  party  alleging  error  in  law  shall  deliver 
to  one  of  the  Masters  of  the  Court  a  memorandum 
«Ile|png  error,  whereupon  the  Master  shall  deliver 
to  him  a  note  of  its  receipt,  of  which  note  a  copy 
•ball  be  served  on  the  opposite  party,  together  with 
4  Itatement  of  all  grounds  of  error  intended  to  be 
argued;  the  service  of  such  note  shaU  have  the 
Wne  effect,  and  be  followed  up  by  the  same  proceed- 
nn  as  the  service  of  the  notice  of  allowance  of  a 
inu  of  error  in  law. 

106.  The  party  alleging  error  in  fact  sball.  in  like 
J,  dehver  to  one  of  the  Masters  a  memotan. 

affidavit  of 
1  the  Mas- 

-^         ^  '  its  receipt;  a  copy 

<n  much  note,  together  with  a  copy  of  the  affidavit 
rf  the  truth  of  the  error  alleged,  shall  be  served  on 
we  opposite  party;  the  Service  of  such  notice  shall 
have  the  same  effect  as  the  service  of  the  rule  for 
^lowanoe  of  a  writ  of  error  in  fact  as  at  present; 
and  the  subsequent  proceedings  in  error  in  feot 
coram  nobis  or  vobit  shall  be  the  same  as  at  present 

107.  With  respect  to  error  in  law.  That  the  assign- 
tnents  of  and  joinder  in  error  be  abolished,  and  a 
aoggeetion  to  the  effect  that  error  is  alleged  by  the 
■one  party,  and  denied  by  the  other,  shall  be  entered 
on, the  judgment  roll,  which  roll,  and  not  a  tran- 
acnpt,  ahall,  without  any  return  by  the  chief  judge 
of  the  Court,  be  brought  by  the  Master  into  the 
Sxdiequer  Chamber  on  the  day  of  iU  sitting,  and 
Okall  be  a  sufficient  warrant  for  tiie  Court  of  Error 
te  adjudicate  upon  the  errors  in  law,  if  any.  in  the 
ifipord. 

108.  That  Courts  of  Error  shall  in  all  cases  have 
power  to  give  such  judgment,  and  award  such  pro. 
oees  as  the  Court  below  ought  to  have  done,  without 
B(Sld  to  the  party  alleging  error. 

.aUBNOMBNT. 

1J9.  That  the  Superior  Courts  of  Westminster 
BWi.  and  every  judge  thereof,  and  Courts  sitting  at 
HM  Frins.  shall  have  at  all  times  the  power  of 
amending  all  defects  and  errors  in  any  proceeding  in 
dril  causes,  whether  there  is  anything  in  writing  to 
mend  by  or  not,  and  whether  the  defect  or  error  be 
Bst  of  the  party  or  not;  and  all  such  amendments 
BiaT  be  made  with  or  without  costs  as  to  the  Court 
•r  judge  may  seem  fit ;  and  that  all  such  amendments 
^^y  be  neceaiary  for  the  purpose  of  determining 
^me  existing  suit)  the  real  question  in  controversy 
aetween  the  parties  shall  be  made. 

tuuormmtrr. 
..IIO-  That  instead  of  the  present  proceeding  by 
Jjestaenta writ  be  issned,  dbfeoled  to  the paaons 
innouession  by  name,  and  all  persons  entitled  to 
dcfaid  the  possession  of  the  property  claimed,  which 
nail,  be  de«3ibed  in  the  writ  with  reaaonable 
Wrtainty. 

111.  That  the  writ  shall  state  the  names  of  all  the 
panoni  in  whom  the  title  is  alleged  to  be,  and  com- 
aiaad  the  persons  to  whom  it  is  directed  to  appear 
Within  a  given  number  of  days  in  the  court  ?om 


112.  That  the  writ  be  dated  of  the  day  on  which 
it  is  issued,  and  be  in  force  for  a  year. 
^113.  That  it  be  served  in  the  same  manner  as  an 
ejectment  is  at  present  served,  or  in  such  manner  as 
the  Court  or  a  judge  sball  order ;  and  in  case  of 
vacant  possession  by  posting  a  copy  thereof  upon  the 
door  of  the  dwelling-nouse  or  other  conspicuous  port 
of  the  property. 

114.  That  the  pCTSons  named  as  defendants  in  the 
writ,  or  either  of  them,  shall  be  allowed  to  appear 
within  the  time  appointed. 

115.  That  any  other  person  shall  be  allowed  to 
appear,  on  filing  an  affidavit  that  he  is  in  possession 
of  the  land  either  by  himself  or  his  tenants. 

116.  That  an  appearance  without  a  notice  confin- 
ing the  defence  to  part  shall  be  considered  as  a  de- 
fence for  the  whole. 

117.  That  any  person  appearing  shall  be  at  liberty 
to  liiMt  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  writ,  describing  that  part  with  rea- 
sonable certainty,  in  a  notice  entitled  in  the  Court 
and  cause,  and  signed  by  the  party  appearing  or  his 
attorney,  to  he  served  within  four  days  after  appear- 
ance upon  the  attorney  whose  name  is  indorsed  on 
tjie  writ,  if  any,  and  if  none  then  to  be  filed  in  the 
Master's  office. 

118.  That  want  of  "reasonable  certainty"  in  the 
writ  or  notice  sball  not  nullify  them,  but  only  be 
ground  for  an  application  to  a  judge  for  better  par- 
ticulars of  the  land  claimed  or  defended,  which  a 
judfi*  shall  have  power  to  give  in  all  cases. 

119.  That  the  Court  or  a  jndge  shall  have  power 
to  strike  out  or  confine  defences  set  up  by  persons 
not  in  possession  by  themselves  or  their  tenants. 

,120.  That  in  case  no  appearance  shall  be  entered 
witinn  the  time  appointed,  or  if  an  appearance  be 
entered,  bnt  the  defence  be  limited  to  part  only,  the 
plaintiff's  shall  be  at  liberty  to  sign  a  judgment  that 
the  paeon  whose  title  is  asserted  in  the  writ  shall 
recover  possession  of  the  land,  or  of  the  part  thereof 
to  which  the  defence  does  not  apply ;  which  judg- 
ment may  be  in  the  form  contained  in  Appendix  B, 
No.  10. 

121.  That  in  case  an  appearance  shall  be  entered, 
an  issue  may  at  onoe  be  made  up  without  any  plead- 
ings by  the  claimants  or  their  attorney,  setting  forth 
the  writ,  and  stating  the  fiu!t  of  the  appearance, 
with  its  date,  and  the  notice  limiting  the  defence,  if 
any,  of  each  of  the  persons  appearing,  so  that  it  may 
appear  for  what  part  defence  is  made,  and  directing 
the  sheriff  to  summon  a  jury. 

122.  That,  by  consent,  and  leave  of  a  judge,  a 
special  case  may  be  stated,  as  at  present ;  and  that, 
by  consent,  such  special  case  may  be  taken  before  a 
Court  of  Error,  in  the  same  way  as  a  special  ver- 
dict, and  that  the  Court  of  Error  shall  have  the 
same  powers  as  the  Court  below  to  determine  such 
special  cage. 

123.  That  the  claimants  may,  if  no  special  case 
be  agreed  to,  proceed  to  trial  npon  the  issue,  in  the 
same  manner  as  in  other  actions ;  and  the  question 
at  tbe  trial  shall,  except  in  the  cases  hereinafter 
mentioned,  be,  whether  the  statement  in  the  writ  of 
the  title  of  the  claimants  is  true  or  false,  and.  if  true, 
then  which  of  the  claimants  is  entitled. 

124.  That  tbe  jury  may  find  a  special  verdict,  or 
either  party  may  tender  a  bill  of  exceptions,  a*  at 
present. 

125.  That  npoD  a  finding  for  the  claimants  judg- 
ment may  be  signed,  and  execution  issue  for  tne 
recovery  of  possession,  and  costs,  as  at  present  in 
tiie  action  of  ejectment 

126.  That  upon  a  finding  for  the  defendants  or 
snjr  of  them  a  judgment  may  be  signed,  and  exe- 
cution issue  for  oosta  against  the  claimanis  named  in 
tbe  writ 

127.  That  in  case  of  such  an  action  being  brought 
by  some  or  one  of  several  persons  entitled  as  joint 
tenants,  tenants  in  common,  or  coparceners,  any 
joint  tenant,  tenant  in  common,  or  coparcener  in 
possession  may  at  the  time  of  appearance,  or  within 
four  days  after,  nve  notice,  in  the  same  form  as  in 
the  notioe  of  a  limited  defence,  that  he  defends  as 
anek,  and  admits  the  right  of  the  claimant  to  an  nn- 
divided  share  of  the  property,  but  denies  any  actual 
ouster  of  him  from  the  property,  and  within  the 
same  time  file  an  affidavit  stating  the  same  facts  with 
leaaonaUe  oertainty,  and  snob  notice  shall  be  entered 
in  tbe  issue  in  the  same  manner  as  the  notice  limit- 
ing the  defsnoe,  and  upon  the  trial  of  such  an  issue 
tbe  additional  question,  of  whether  an  actual  ouster 
has  taken  plane,  shall  be  taiied,  as  at  present  in  an 
action  of  ejectment. 

128.  That  the  effect  of  a  judgment  in  sach  an 
action  shall  be  the  same  as  that  of  a  judgment  in  the 
present  action  of  ^ectment 

129.  That  the  provisions  of  the  several  statutes 
affecting  the  action  of  ejectment  as  at  present  con- 
stituted, especially  the  statutes  of  4  Geo.  2,  c.  28 ; 
1  Geo.  4,  c.  87 ;  11  Geo.  4  Ajl  Wm.  4,  c.  70.  be  made 


applicable  by  express  enactment  to  the  ml^mnu 
proceeding. 

130.  That  the  several  courts  and  the  jodces  flnmr 
respectively  shall  and  may  exercise  over  the  no. 
ceedings  in  the  action  the  same  jarisdictioo  vhid  a 
at  present  exercised  in  tbe  action  of  ^iectnra^  som 
to  insure  a  trial  of  the  title,  and  of  actul  < 
when  necessary,  only. 

ovFicnaa  and  fees  at  misi  pmos  akb  : 

CHAMBBBS. 

131.  That  tbe  duties  of  the  marshal  and  dak  at 
Nisi  Prius  in  the  Queen's  Bench,  and  marshal  mt 
associate  in  the  Common  Pleas  and  Exdieqaer,  be 
performed  by  one  oCBcer  in  each  oanrt,  to  be  paid  hf 
salary,  in  like  manner  as  the  masters  of  the  engt 
now  are  under  tbe  statute  passed  in  tiie  first  ynr  of 
your  Majesty's  reign ;  that  the  office  be  held  H 
good  behaviour ;  the  appointeient  to  be,  as  at  j 
sent,  by  the  Chief  Justices  and  Chief  Barm. 

132.  That  such  officer  be  allowed  to  ffimt  «w 
or  or  two  clerks,  also  at  fixed  sslariee. 

133.  That  convenient  offices  be  proviU  (r  fle 
transaction  of  tbe  business  in  tbe  offices  of  Ae  i^ 
spective  courts,  or  their  immediate  vicinity. 

134.  That  a  fixed  snm  be  pud  to  ^e 
each  circuit  for  his  services. 

135.  That  the  associate  on  tbe  eircoits,  ^lers^ 
duty  is  performed  by  a  separate  oCot,  shall  hs 
appointed  in  like  manner  as  the  clerk  iifiiaiiiiit  tai 
paid  by  salary. 

136.  That  tbe  Chief  Joatfces  and  CUefBsnnMr 
appoint  three  clerks,  one  of  whom  is  t»  act  at  eatt 
on  the  circuit  and  in  London  and  MiJdlciei,  ladths 
other  judges  two  clerks  each,  one  of  «<Mn  islssct 
as  crier  on  the  circuit. 

137.  That  they  shall  continne  to  hoU  tbeir  aSst 
during  good  belmrioar,  except  tbe  deik  who  ait 
personally  on  the  judge,  and  that  such  ekcki 
hold  his  office  at  will. 

138.  That  all  these  clerks  sUl  be  paid  'ij  iifalii 

139.  That  the  fiees  hitherto  ivoeived  by  ftsst 
officers  be  aHogether  abolished. 

Or  (if  it  be  deemed  ^pedient  that  tiie  eSoen  of 
the  court  shall  still  be  paid  by  fees  imposed  npn  tht 
suitors),  that  the  fees  received  in  tbe  seveial  eoai^ 
whether  in  Banc,  Nisi  Prius,  or  at  Judges'  CksaAcs% 
shall  be  paid  into  one  general  innd  to  be  app&M  ia 
payment  of  the  salaries  of  the  officers  and  the  effidd 
expenses  of  the  courts;  and  thiU  any  ttuiptwif 
surplus  of  that  fund  shall  be  retained  and  applied  «a 
the  same  account ;  and  that  a  thoroi^h  revisisa  of 
all  fees  shall  be  made  by  competent  persom  aaleetsa 
from  the  masters  of  the  court,  mad  new  tables  aflma 
framed  by  them  (subject  to  the  approval  of  tin 
judges),  which  tables  shall  be  ealcolated  to  poAica 
an  amount  sufficient  for  such  paynents,  and  oe  mom{ 
and  that  an  officer  (who  may  be  one  o(  the  martm^ 
shall  be  appointed  to  superintend  the  aseoants  ofDia 
courts,  and  to  report  from  time  to  time  as  to  of 
alteration  or  reduction  in  tbe  fiees  which  may  appasf 
necessary  or  beneficial. 


SUPERIOR  COURTS  OF  C(»CMON  LAS. 
FIB8T  BBFOBT. 
[Contimitd  fltm  fagt  14S.) 
The  immediate  object  of  the  writ  of  saamans  is 
to  cause  the  defendant  to  appear,  such  appevsaes 
being  necessary  to  enable  the  plaintiff  to  praoacd  ia 
the  action. 

Until  the  reign  of  George  tbe  First  it  vuesaeft- 
tial  in  order  to  obtain  a  judgment  acainst  tic  Ms. 
dant  that  he  should  have  appearra  to  answer  tta 
plaintiff,  either  by  himself  or  by  bis  attorney. 

In  that  reip  an  Act  of  Partiament  passed  aate- 
rising  the  plaintiff,  on  an  affidavit  that  the  deCendut 
was  personally  served  with  the  writ,  to  eater  aa^- 
pearanee  for  him,  whieb  is  called  "ao  appeaaact 
according  to  the  statute."  This  practioe  sifll  sab- 
sists,  and  the  substance  of  it  is,  that  oa  saeb  sa 
affidarit  the  plaintiff  may  proceed  as  if  tke  dlte> 
dant  had  appeared.  We  propose  to  abaditfc  te  < 
of  an  appearance  by  the  plaintiff'  for  Ifa  A  ~ 
which  is  really  an  unmeaning  form,  bat  to  i 
substance  by  permitting  the  plaintiff,  oa 
such  affidavit,  to  proceed  as  though  the 
had  been  served.  It  has,  indeed,  baaa 
that  an  appearance  by  the  defendant  u 
needless,  but  in  our  judgment  it  is  a 
mode  of  intimating  to  the  plaintiff  the  defendaaft 
intention  of  resisting  the  action. 

We  propose  that  the  d«bndant  Aall  be  at  Iboi^ 
to  appear  at  any  time  before  judgmasit.  aad^kv 
sooh  appearance  be  entiUed  to  have  all  plarfap 
delivered  to  him  or  his  attorney,  provided  o^  tkat 
if  the  appearance  be  after  the  time  linuted  by  the 
writ  he  must  give  the  plaintiff  notioe  of  it. 

We  also  recommend  that  the  appeaianoesMl  ia 
all  oases  state  an  address  at  which  notioe*  and  |a*< 
ceedings  can  be  served.  This  will  be  a  graait  Amm- 
tage  to  plaintiffs,  who  are  now  frequently  pat  t» 
much  trouble  and  expense  in  finding  defendaati  in 
order  to  serve  them  with  docnments  sabaeqwat  t> 
the  writ.  It  will  also  be  a  benefit  to  defendants  in- 
asmnch  as  it  will  save  expense,  and  iiisiu« 
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lotice.  Bt  the  present  practice  plaintiffs  ire  oom- 
lelled  to  incur  the  expense  and  annoyance  of  an  ap- 
ilieation  to  the  Court  or  a  judge  on  affidarit  for  per- 
nission  to  aerre  the  notice,  by  what  is  called  sticking 
t  up  in  the  office,  or  by  other  means,  which  are  such 
hat  in  all  probability  the  notice  nerer  comes  to  the 
lefendanf  s  actual  knowledge  at  all ;  and  it  is  neoes- 
ary  to  repeat  this  step  on  every  occasion  on  which  a 
ole  or  notioa  is  to  be  serred.  If,  therefore,  a  de- 
endant  will  not,  when  he  appears,  give  an  address, 
t  is  not  unreasonable  to  oondnde  either  that  he  does 
lot  intend  to  defend  at  all,  or  that  he  is  willing  to 
latdi  the  office  or  the  Court  to  lee  what  farther  pro- 
«edings  are  lodged  against  him. 

The  defendant  haTing  appeared  to  the  writ  of 
nmmons,  the  next  stage  of  the  proceedings  is  the 
Idirery  by  the  parties  in  the  cause  of  statements  of 
heir  respectire  grounds  of  action  and  of  defence. 

Before,  bowerer,  entering  upon  this  part  of  the 
inbiect,  it  is  desirable  to  aii  attention  to  the  state 
if  the  law  relating  to  the  joinder  of  parties  to  actions, 
rhich  is  osoally  treated  of  in  connection  with  tiie 
abject  of  pleadmg. 

In  actions  on  contract  the  omission  of  a  party  as 
tlaintiff  who  ought  to  be  joined,  or  the  joinder  of  a 
larty  who  oogbt  not  to  be  joined,  may  be  fiital  to 
he  action ;  so  the  joinder  of^a  person  as  defendant 
rbo  ought  not  to  be  joined  is  likewise  fatal ;  whilst 
he  omission  of  a  party  as  defendant  who  ought  to 
)e  joined  can  onb  be  taken  advantage  of  by  a  plea 
n  abatement.  In  actions  of  tort  a  joinder  of  a 
tarty  who  ought  not  to  be  plaintiff  is  fatal,  whilst 
be  non-joinder  of  a  party,  who  ought  to  be  a  co- 
daintiff,  can  onl^  be  taken  adrantage  of  by  a  plea  in 
ibatement,  and  m  such  actions  the  joinder  of  per- 
ions  who  an  not  liable  as  defsBdants  only  entities 
^m  to  an  ae<|aittal,  and  the  naa-jainder  of  persons 
ntody  liable  is  of  no  oonaequeooe. 

These  rules  often  tend  to  a  defeat  of  jutiM,  and 
re  think  the  law  in  this  respect  may  be  altmd  with 
kdvantage  ;  we  therefore  propose,  aa  to  the  joinder 
if  plaintiSi,  that  the  joinoer  of  too  many  jdaintiffs 
>e  not  fistal  to  any  action,  but  that  the  pi»i«*i<r  or 
tlaintifrs  entitled  may  recover. 

That  the  defendant  in  an  action  in  which  there  is 
nore  than  one  plaintiff,  on  pleaifing  a  set-off,  may 
ibtain  the  benefit  of  the  set-off,  by  proving  ei^er 
hat  all  the  parties  named  as  plalntifik  are  indebted 
o  him,  notwithstanding  that  one  or  more  of  such 
ihintiffs  was  or  were  improperly  joined,  or  on 
irovin^  that  the  plaintiff  or  plaintifb  who  establish 
heir  right  to  maintain  the  action  was  or  were  in- 
lebted  to  him. 

And  inaamacb  as  a  penon  might  be  improperly 
oined  as  plaintiff,  for  toe  purpose  of  excluding  hn 
iridence  under  the  rule  that  parties  cannot  be  exa- 
nined,  we  propose  that  it  shall  be  competent  fbr  the 
lefendant  to  compel  by  a  nbpima  the  attendance  of 
>ne  or  more  of  several  co-plaintiffs  as  a  witness  or 
ritnesses  at  the  trial,  and  to  call  as  a  witoess  any  of 
hem  who  may  appear  to  have  been  improperly 
oined. 

As  to  the  non-joinder,  we  propose  that  the  non- 
oinder  of  a  person  as  plaintiff  in  an  action  on  con- 
ract  shall  be  amended  at  the  trial  by  the  judge  as  a 
ariance,  if  it  shall  appear  to  him  that  such  non- 
oinder  was  not  for  the  purpose  of  obtaining  an  undue 
dvantage,  and  that  injustice  would  not  be  done  by 
mending,  and  the  omitted  party  consent  to  be  joined 
s  a  co-placntiff ;  provided,  however,  that  no  such 
mendmenfe  shall  be  made  if  the  defendant  shall,  at 
r  before  the  time  of  pleading,  have  given  written 
Dtice  to  thae  plaintiff  that  he  objects  to  such  non- 
indcr. 

And  in  cmse  such  last-mentioned  notice  be  given, 
r  any  plea  -of  non-joinder  be  pleaded,  the  pnintiff 
lull  be  at  liberty  to  amend  the  writ  and  other  pro- 
aadings,  by  adding  die  name  of  the  person  alleged 
t  be  improperly  omitted  as  plaintiff,  on  payment  of 
oets,  and  with  liberty  to  the  defendaat  to  plead  de 
tno. 

That  where  too  many  defgodante  are  joined  in  ao 
otion  on  contract,  the  plaintiff  shall  be  entitled  to 
soover  against  such  defendant  or  defendants  as 
miaar  toM  liable,  and  that  tbe  other  defendants 
^1  be  acquitted,  vrith  like  provisioas  rnapeetiug 
9t-off  and  evidence  as  in  the  otM  of  too  many  plain- 
A, 

That  iH^on  a  plea  of  abatemant  for  non-joinder  of 
oo-contractor  as  defendant,  it  shall  be  competent 
>r  the  plaintiff  to  amend  Ua  writ  and  declaration, 
wa  the  emended  writ  on  die  added  defendant,  and 
rooeed  against  both;  and  that  die  date  of  such 
nmdjnent  shall,  as  between  tha  added  defendant 
ad  the  plaintiff,  be  consideKd  for  all  pnrpoaei  tiie 
ammencement  of  the  suit. 

Thia  latter  provision  is  neeetsary  for  (ha  protection 
f  the  added  defendant,  in  order  to  enaale  him  to 
rail  himself  of  any  defence  which  ha  may  have 
wing  to  the  lateness  of  the  period  at  which  the 
ction  has  been  commenced  apamst  him. 
lia  such  case,  if  upon  the  tnal  of  die  canse  it  shall 
;>pear  that  the  added  defendant  was  j<dnUy  liable 
ith  the  original  defendant;  the  latter  lindl  be 
otitled  to  the  costs  of  the  plea  in  abatement  and  of 
le  amendment;  but  if  at  thetrikl  ttshaDappea 


that  the  plaintiff  cannot  maintain  his  action  against 
both  the  original  and  added  defendant,  but  can  main- 
tain his  action  against  the  original  defendant 
alone,  the  added  defendant  shall  be  acqnitted, 
and  the  plaintiff  shall  be  entitled  to  recover 
aminst  the  original  defendant,  with  costs,  in- 
clnding  those  of  the  plea  in  abatement,  and  such 
costs  as  the  plaintiff  may  have  to  pay  the  added  de- 
fendant. 

We  further  propose  that  in  any  action  brought  by 
a  man  and  his  wife  for  an  injury  to  the  wife  in  re- 
spect of  which  she  is  a  necessary  plaintiff,  there  may 
he  joined  claims  by  the  husband  alone;  provided 
that  in  the  case  of  the  deadi  of  either  plaintiff,  the 
salt,  so  for  only  as  relates  to  the  canses  of  action,  if 
any,  which  do  not  survive,  shall  abate. 

We  do  not  propose,  except  in  the  ease  of  husband 
and  wife,  that  causes  of  action  accruing  to  the 
plaintiff  in  different  rights  should  be  joined.  The 
rands  to  which  the  sums  recovered  in  such  cases 
would  be  applicable,  and  the  judgment  with  respect 
to  each,  would  be  different,  from  which  inconveni- 
ence might  arise ;  but  with  respect  to  the  joinder  of 
a  cause  of  action  arising  to  a  husband  in  his  own 
ri|rht  with  one  accruing  to  him  in  respect  of  his 
wife,  as  the  judgment  in  the  event  of  his  recovering 
a  verdict,  uid  tha  fund  to  which  the  judgment 
would  be  applicable,  would  be  the  same,  we  see  no 
objection  to  permit  the  joinder,  in  order  to  prevent 
the  necessity  of  bringing  two  actions  in  respect  pos- 
sibly of  a  cause  of  action  arising  out  of  the  same 
transaction;  as,  for  instance,  where  an  injury  has 
been  done  to  the  wife  and  the  husband  by  die  same 
wrongAd  act.  We  have  provided  for  the  only  difi- 
enlty  whidi  occurs  to  ui  as  Kkely  to  arise  in  the  case 
of  the  death  of  either  party,  by  proporiag  that  the 
suit  should  continue  as  to  such  part  of  the  cause  of 
action  as  would  sorriTe,  and  abate  as  to  the  rest. 

We  now  arrive  at  that  part  of  our  duty  wiaeh  is 
by  fer  the  most  diffieidt  and  anxious,  the  considera- 
tion of  the  subject  of  pleading;  upon  which  we 
regret  to  say  that  we  have  not  found  the  uniformity 
of  opinion  which  we  could  have  desired  among  those 
to  whom  we  submitted  the  suggestions  we  thoagbt  it 
right  to  cirenlato  for  consideration. 

Before  we  proceed  to  consider  the  different  views 
entertMned  on  this  subject,  and  to  state  the  altera- 
tions which  we  deem'necessary,  it  will  be  convenient 
that  we  should  shordy  state  what  is  meant  b^  the 
pleadings  in  an  action  at  law.  They  are  written 
statements  made  by  the  plaintiff  and  defendant  of 
their  respective  grounds  of  action  and  defence.  The 
object  is  to  ascertain  what  are  the  matters  really  in 
controversy  between  the  parties,  so  as  to  avoid  all 
discussion  and  inquiry  on  those  which  are  not  so, — 
thus  simplifying  toe  matter  for  the  decision  of  the 
judge  or  jury,  and  saving  the  parties  unnecessary 
expense  and  trouble.  To  aecomplish  this  object,  the 
plaintiff  in  the  first  place  is  required  to  state  the 
facts  which  constitute  his  cause  of  action.  The 
defendant  is  required  to  answer,  and  in  so  doing  is 
compellad,  at  his  option,  to  take  one  of  the  foUowtng 
oonrses;  either  he  dsnies  the  statement  of  the  plain- 
tiff;  or,  confessing  it,  avoids  its  eOSsct  by  aaseitiiig 
some  ftesh  fact;  or,  admitting  the  foets  alleged,  ha 
denies  the  legal  effect  of  them  as  contended  for.  In 
the  second  case  put,  the  phuntiff  will  be  under  the 
like  necessity,  and  will  have  to  reply  to  the  Afesfa 
matter  of  fact  alleged  by  the  defendant,  subject  to 
tha  same  rule.  In  like  manner,  if  necessary,  the 
defendant  rejoins;  and  so  tiie  parties  proceed  till  it 
is  asoertaiaed  tliat  there  is  amne  fact  asserted  by  the 
one  side  and  denied  by  the  other,  or  that  tha«  is 
some  propoftion  of  law  affirmed  on  the  one  hand 
and  denied  on  the  other.  Tlie  Questions  so  raised 
are  caBed  issues  in  fact  or  in  law,  as  the  case 
may  be.  The  following  example  will  aflbrd  a 
sufldcBt  iUnrtration  of  the  system.  Let  us 
suppose  that  the  plaintiff  complains  in  his  ds- 
cluation  of  an  assault  by  the  defendant.  If 
the  defendant  in  his  plea  denies  it,  an  issue  in  ihct 
is  at  onee  raised;  i^admitdng  the  feet  of  the  assault, 
he  pleads  diat  be  oommitted  it  in  self-defence, 
here,  nothing  being  as  yet  denied,  no  issoe  would 
be  raised.  Bat,  fresh  matter  -being  alleged,  the 
plaintiff  ia  called  on  to  reply  to  it :  if  he  denies 
the  truth  of  the  plea  in  bis  repBeation.  the  parties 
will  be  at  issue ;  but  he  may  admit  the  plee  to  be 
true,  and  say  that  he  siisnlted  the  defendant 
to  protect  his  (the  plaintiff's)  goods  from  being 
carried  away  by  die  defencbnt:  the  defendant 
again,  may  deny  this,  or  say  that  the  goods  were  on 
his  land,  and  that  he  was  in  the  course  of  remoring 
them ;  icain,  the  plaintiff  may  deny  this,  or  may  say 
that  he  nad  the  defendant's  licence  to  put  them 
there,  till  at  length  one  party  will  be  compelled  to 
deny  the  other's  statement,  and  so  an  issue  will  be 
raised.  Or,  one  of  the  parties  may  admit  the  truth 
of  the  otbor's  statement,  but  deny  its  legal  suffi- 
denqr  >s  an  answer  i  for  instance,  in  the  case  pirt  of 
a  verbal  licence  bong  set  up,  the  defendant  night 
objectto  die  plea  on  the  ground  that  in  law  a  Heence 
for  such  a  purpose  should  be  by  deed  or  in  writing. 
Mid  ^ns  would  arise  an  issue  in  law.  So,  in  an 
acdon  on  a  bill  of  euAange,  the  defendant  may 
admit  every  itatMMnt  of  the  pUntlff,  bat  plead  ttat 


time  was  given  to  some  other  party  to  the  bin, 
whereby  he,  the  defendant,  was  discharged.  By 
these  means  deer  and  precise  questions  are  evolve^ 
and  the  parties  know  what  are  the  points  in  dispute : 
for  example,  in  the  case  first  pot,  if  the  defendaat 
simply  denies  the  assault,  the  plaintiff  knows  that 
this  is  all  that  is  in  controveray ;  if  the  defendant 
pleads  that  he  committed  the  asuult  in  self-defeno^ 
and  the  plaintiff  denies  that,  they  both  know  thin 
there  is  no  otherquestion  between  them.  So  in  the 
case  secondly  put,  the  plaintiff  hai  not  to  prove  the 
drawing,  accepting,  or  presenting  of  the  bill,  tha 
defendant's  bandwritini  to  it,  the  several  inderie- 
menu  whereby  the  plaintiff  became  entitled,  or  it* 
dishonour.  The  defendant  has  to  prove  the  fiwt 
which  he  has  pleaded;  if  he  foils  to  do  ta,  the  |  ~ 
tiff  is  entitled  to  recover. 

(T«  U  ««»»«{.) 


THE  NEW  RULES. 

TO  THE  KDITOB.  Or  THE  LAW  TIKIS. 

StK, — The  remarks  contained  in  your  paper  of  tha 
12th  inst.  on  the  sudden  appearance  of  the  new  rnlea 
in  the  County  Courts,  and  the  suspicion  of  joMiery 
connected  with  them,  indoees  me  to  call  piMa 
attention  to  the  unhandsome  manner  in  wbioh  loa* 
of  the  County  Coort  judges  have  been  treated  by 
those  who  deemed  it  to  their  interest  to  swogiia 
these  rules  through  FkrliamenL  About  aiitN»«C 
the  judges  practising  in  the  country  districts  obiactad 
to  that  rule  which  compels  them  to  hold  only  oaa 
Court  a- day;  their  labours  being  of  necessity  moeh 
more  in  demand  for  some  Courts  than  othen,  aiWl 
the  appropriation  of  an  entire  day  to  certain  compv 
ratively  insignificant  Courts  being,  in  their  opinion,  • 
most  useless  waste  of  public  time  and  money.  nuM 
gentiemen  aeoordingly  took  steps  to  prsveot  ttti 
rule  being  passed,  but  were  induoed  to  relax  in  tkaiv 
efforts,  in  consequence  of  one  of  tlie  judges  of  tha 
Superior  Courte,  before  whom  the  rules  wero  laid 
for  revision,  stating  it  to  be  his  opinion  that  tha  rala 
in  <|uestion  requirnl  much  modification.  After  that 
intimation  of  opinion  by  that  learned  judge,  it  was 
of  course  supposed  either  that  the  rule  wonU  ba 
modified,  or  that  some  reason  would  be  given  for  iti 
being  retained,  or  at  least  that  the  Connhr  Covt 
judges  would  have  had  some  opportunity  o(  getting 
it  corrected  in  Parliament  The  rules,  howevaTa 
wera  laid  on  the  tables  of  Parliament  widiout  any 
notice  whatever  of  that  feet  being  given,  either  tV 
the  County  Court  judges  or  any  other  person  ia« 
terested  in  opposing  or  altering  them. 

I  trust,  for  the  honour  of  British  legislation,  that 
this  secret  mode  of  affecting  the  righte  of  persona 
through  the  instrumentality  of  regulations,  many  M 
which  are  ineritably  drawn  up  by  individuals  having 
private  interests  to  serve,  will  not  be  permitted  to 
continue.  I  am.  Sir,  yours,  &c. 

July  16,  ISSl.  A  Constant  Rbasbk. 


QturiM  an  batata  a(  fh-actft*. 

INSOLVENCY. 

Ir  an  insolvent  have  obtained  from  a  oeditar  a 
receipt  expressed',  to  be  in  full  of  all  demands,  need 
the  debt  so  discharged  be  included  in  the  schedule  ? 
It  was  decided  in  a  case  in  the  Bankruptcy  Court  ia 
London,  that  the  mere  verbal  foregoing  of  a  debt 
did  not  dispense  with  the  insertion  of  tlw  amount  ia 
the  schedule;  but  no  case  has  been  found  which  eato> 
bliahes  that  such  a  receipt  as  that  referred  to  aboua 
would  not  be  equivalent  to  a  release  by  deed. 

iMduinsB. 


THE    MERCANTILE   LAWYER, 

Tbb  case  of  TmrMon  v.  lAddM,  17  Law  T.  211, 

belongs  as  much,  or  perhaps  more,  to  Real  Prepay 
Law  tiian  to  this  department  of  the  Law  TiMaa. 

The  question  raised  by  it  wss,  whether  a  certain 
voluntary  conveyance  was  void  as  against  creditO(V> 
A  trader,  tenant  for  life  of  settied  estotes,  with  le* 
mainder  to  his  wife  for  life,  remainder  to  his  son  B« 
for  life,  with  remainder  over,  joined  his  wife  aodB, 
in  making  a  tanant  to  tha  prmcipt  and  suSaring  ai 
recovery.  By  deed  of  the  sane  date  the  uaea  waaa 
dadared  te  be  to  B.  and  bis  heira,  daring  the  Ufcai 
A.  for  his  own  proper  benefit,  remainder  to  tta 
wife  for  life,  remainder  to  B.  for  life,  remainder  t» 
his  first  and  other  sons  in  toil  male,  remaindfff 
over.  By  the  same  deed,  other  estates  which  A< 
held  in  fee  were  conveyed  to  the  same  uses,  excqpfc 
that  B.  was  to  take  an  immediate  estate  for  lib  on 
them.  A.  huv  that  ht  teai  iaMhunt,  and  axeentad 
these  deeds  for  tka  pmfott  qf  defraadiog  his  ara> 
ditora;  but  B.  was  ignorant  of  the  frud.  A. 
shortly  afterwarda  became  bMkrapt.  It  waa  htld 
tkat  the  dsada  of  rsoovery  were  void  as  against  aa»- 
dMon ;  that  the  4th  section  of  stat.  13  Etta.  e.  t« 
dUnets^ly  to  B.  who  waa  a  party  to  tha  iee»» 
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wry,  but  only  to  peraons  who  had  estates  in  re-  ]  eontroTerted  question  of  limited  or  anlimitsd  li»- 
inainder  or  rerersion  expectant  npon  the  estate*  of .  bility  of  partners."  They  state,  also,  the  existence 
the  parties  to  the  recovery  ;  that  either  the  deed  ,  of  a  decided  feeling  that  if  a  relaxation  of  the  law  of 
declaring  the  uses  was  Toid  altogether  by  reason  of  j  P>>rtnership  should  take  place,  increased  stringency 
bis  frand,  or  that  the  declaration  of  uses  was  »oid   "      '''  """  '"  ""'  "'  '       '     ' 


■Itogetber,  by  reason  of  the  fraud  of  A.  or  that 
the  declaration  of  nses  was  a  voluntary  conveyance 
witUn  the  statute  of  Elix. 

A  case  of  unusual  length  in  its  facts,  its  arga- 
meats,  and  its  judgment,  bnt  which  derives  its  im- 

rirtaaee  from  being  the  dedsion  of  a  Court  of  Error, 
Qmt  of  Turner  v.  7T»e  TVvtleet  of  the  Laerpool 
Dock  Compmy,  17  Law  T.  212.  The  facts  were 
briefly  these  :— A.  s  merchant  at  Charleston,  bought 
Mttton  on  seconnt  of  B.  and  delivered  it  on  board 
a  Tcssd  belonging  to  B.  sent  to  Charleston  ex- 
presaly  to  carry  it.  The  cotton  was  delivered  to 
tiie  captain,  who  was  B.'s  servant,  and  who  signed 
a  bill  of  lading  for  it,  "  to  be  delivered  at  Liverpool 
to  order,  or  to  our  assigns,  paying  fi-eight  for  the 
ootton  nothing,  being  owner's  property,"  and  A. 
indorsed  the  bill  of  lading  thus :  "  Deliver  the 
witUa  to  the  Bank  of  Liverpool,  or  order."  A. 
afterwards  drew  bills  on  B.  for  the  amount,  and  in 
the  abstract  of  invoice  sent  it  was  stated  that  the 
cotton  was  shipped  "for  and  on  the  account  and 
risk  of  B."  Afterwards,  a  full  invoice  was  sent, 
describing  the  cotton  as  "  shipped  for  Liverpool  by 
order  and  for  tlie  account  of  B.  and  to  them  oon- 
signed."  Before  the  goods  arrived  B.  became 
Unkmpt,  and  the  defendants  stopped  tbem,  and 
the  assignees  now  brought  an  action  to  recover 
then.  It  was  held  that  the  plainti&  had  the  right 
to  stop  m  trtmiitu.  because  there  was  not  an  abso. 
late  delivery  to  B.  the  bill  of  lading  making  the 
ootton  deliverable  to  their  order  or  their  assigns. 
It  was  determined,  also,  that  it  mattered  not  that 
A.  had  fbnds  belonging  to  B.  in  their  hands,  as  no 
partienlar  portion  of  the  cotton  was  bought  with 
Oosefbnds.  _____ 

Law  ot  Pabtnersrip.— The  report  of  the 
Select  Committee  on  the  Law  of  Partnership  was 
iasned  this  morning.  After  alluding  to  the  report  on 
the  hivestments  of  the  middle  and  working  classes 
last  session,  when  the  subject  was  partially  investi- 
nted,  although  no  opinion  was  given,  except  in  the 
two  recommendations  that  chartere  oflinuted  lia- 
UBty  should  be  granted  at  less  cost,  and  that  co- 
operative societies  should  have  facilities  for  protect- 
ing themselves  against  the  dishonesty  of  individual 
aasoaates,  the  committee  proceed  to  state  their  con- 
dnsioDS  upon  the  general  question  of  responsibility- 
fin^  with  reference  to  that  of  shareholders  ;  and, 
iecaadly,  to  that  of  partners  in  private  firms.  As 
nnrds  investments  m  industrial  undertakings,  it  is 
ali«wn  that  the  progress  of  trade  and  population  and 
Am  increase  of  huge  towns  have  had  the  effect  of 
angnentioj;  the  amount  of  capital  employed  in  con- 
nection with  houses,  manufactories,  stores,  &c.  to 
the  extent  of  about  130  per  cent,  from  1815  to  1848, 
while  the  augmentation  in  the  capital  representing 
land  has  been  only  5  per  cent    This  enormous  and 


should  be  given  to  the  Bankruptcy  laws.  An  al- 
teration of  the  nsuary  laws  is  lilcewise  recommended, 
to  increase  the  facility  of  persons  embarked  or  em- 
barking in  business  to  obtain  increased  capital, 
which  the  committee  conceive  would  be  one  of  un- 
mixed public  advantage.  They,  therefore,  suggest 
that  power  should  be  given  to  lend  money  for  not 
less  than  a  year  at  a  rate  of  interest  varying  with  the 
rate  of  profits  in  the  business  in  which  it  may  be 
employed;  the  claim  for  repayment  of  such  loans 
being  postponed  to  that  of  all  other  creditors ;  that 
in  such  case  the  lender  should  not  be  liable  beyond 
the  sum  advanced;  and  that  proper  and  ade- 
quate regulations  be  laid  down  to  prevent  fraud. 
From  th\s  latter  recommendation  it  will  be  seen 
that  the  committee  concede  the  chief  point  that  has 
been  desired  by  the  advocates  of  restricted  liability. 
The  principle  contended  for  was  that  men  should  be 
allowed  to mvest  their  money  at  their  own  pleasure, ,  .~w  «,»..>«, 
and  to  run  the  chance  of  profit  or  loss  simply  to  the   against  tibe  Bill. 


members  were  expected  to  be  examined.  Tfaafte 
various  steps  taken  by  this  Association  bad  been  laid 
before  the  Select  Committee,  and  that  a  repot 
strongly  in  favour  of  the  Bill  might  be  expected. 

The  provisions  of  the  Bill  were  further  «i;«n»i«fi|, 
and  some  additional  amendments  agreed  to. 

Correspondence  on  the  subject  of  the  RepatrBtioa 
of  Assurances  Bill  was  read  from  memben  sad  frosn 
the  secretaries  of  the  law  Sodetiea  of  Baistal. 
Northampton,  Gloucester,  Liverpool,  Kent,  Bever- 
ley,  Iieeas,  York,  Hull,  Mancheater,  and  Picrton. 
After  a  prolonged  discussion  it  was  resolved — "  T^st 
in  the  opinion  of  this  committee  the  proposed  siIhmsi 
of  regisbation  vrill  not  facilitate  the  transfer  of  real 
prop^ty,  or  satisbctorily  remedy  any  of  the  erils 
affecting  the  presentrsystem of  conveyancing;  bat 
that  it  will,  on  the  contrary,  considerablj  innrif  i 
the  expense  of  all  transactions,  more  especially  tinae 
of  small  amount,  and  that  it  vrill  throw  great  oh- 
stacles^  in  the  way  of,  if  not  entirely  prevent,  tie 
procnring  temporary  loans  npon  the  d^xisit  of  title- 
deeds." 

The  secretary  was  instructed  to  prepare  a  j'*^*^^ 


extent  of  such  investment,  and  if  they  are  set  free 
to  do  this  by  way  of  loan,  the  end  will  in  a  great 
measure  be  gained,  while,  at  the  same  time,  the 
public  will  run  no  risk  of  misapprehending  their 
position.  In  dealing  with  the  question  as  to  public 
companies,  the  recommendation  of  the  committee  b 
apparently  neither  so  jndidous  nor  so  simple.  They 
propose  that  the  power  of  associating  for  useful 
enterprises  under  a  limitation  of  liabiuty  should  be 
extended  by  a  greater  facility  in  granting  charters 
under  rales  published  and  enforced  by  ttie  proper 
authorities,  bnt  Parliament  are  to  take  upon  them- 
selves to  specify  what  are  "  useful  enterprises,"  in- 
stead of  relying  upon  the  modi  safer  results  of  in- 
dividual sagacity.— DinM*. 


constant  increase  of  investments  in  personal  pro- 
perty denotes  the  necessity  for  removing  injunous 
obstacles  with  regard  to  them,  more  especially  when 
It  is  considered  that  a  prindpid  feature  of  the  accu- 
mulation is  its  ^reat  division  among  large  classes  of 
the  community  m  the  middle  or  more  humble  ranks 
of  life.  The  modification  or  repeal  of  the  usury 
laws  and  the  several  laws  against  combinations,  as 
well  as  the  inboduction  of  various  general  Acts  in 
fliTonr  of  joint-stock  associations,  building  socie- 
ties, Ac.  are  quoted  as  evidences  of  the  mse  ten- 
dency of  modem  legislation  in  this  direction.  Under 
tin  existing  law,  however,  no  person  can  advance 
caidtal  to  any  undertaking,  nnless  it  be  a  chartered 
one,  without  becoming  liable  to  his  last  shilling  and 
his  last  acre.  The  committee  contend  that  what- 
ever advantages  may  result  under  some  dicnm- 
■tanoes  from  such  a  system,  it  often  deters  persona 
of  moderate  capital,  and  who  are  esteemed  for  thdr 
intelligence  and  probity,  from  taking  part  in  local 
onterprises  of  the  nature  of  water  and  gas  works, 
toads,  bridges,  markets,  baths,  lodging-houses,  &c 
and  that  it  would  bo  desirable,  under  the  super- 
rision  of  a  competent  authority,  to  grant  charters 
in  all  such  cases  upon  a  definite  form  of  appiica- 
timi.  Wth  regard  to  private  partnerships  on  li- 
mited liability,  the  committee,  having  found  great 
divaisity  of  opinion,  hesitate  to  express  an  unquali- 
fied view.  The  best  informed  persons,  however, 
seem  unanimously  to  consider  that  additional  fadli- 
ties  to  settle  partnership  disputes  in  accounts,  and 
some  cheaper  tribunal  than  Chanoerv,  are  wanting, 
and  fte  committee,  therefore,  have  come  to  rtie  reso- 


PROMOTIONS,  APPOINTMENTS, 

ETC. 
f*^*».^f  "■•  ^•**  '"  Counties,  Oitias,  aad  BoRnghs 
will  oblig«  byregalarlvrorwarding  tlis  names  aad  ad- 
dnssss  of  all  new  Ibgiitrsttt  who  may  qoaliiy.] 

The  Lord  Chancellor  has  appointed  Henry  \m- 
cocks  Hooper,  of  the  dty  of  Exeter,  gent  to  be  a 
Master  Extraordinary  in  the  High  Court  of  Chan- 
cery. 

H.  S.  Chapman,  esq.  one  the  judges  of  the 
Snpreme  Court  of  New  Zealand,  is  appointed  Colo- 
nial Secretary  in  Van  Oiemen's  Land.  H.  Falconer, 
Mq.  is  appointed  Colonial  Secretary  in  Western 
Australia.  Mr.  J.  Bell  is  appointed  Ciown  Solicitor 
for  Western  Anstialia. 


Mr.  S.  B.  Jackaman,  of  Ipswich,  the  ban- 1 
tary  of  the  eastern  division  of  ibe  SnSirik  Law 
Society,  and  Mr.  James  Sparke,  of  Bury  St.  Ed- 
munds, the  hon.  secretary  of  tiie  western  ifirisaon  of 
the  same  Society,  were  elected  naemben  of  tiM 
Committee. 

The  eomnuttee  aclionnied  imtil  the  I6th  instant, 
William  Shaxs,  Seuttaiy. 

8,  Bedford-nw.       

LAW  STUDENTS'  DEBATING  SOCIKTt. 
ftimsTioNs  ron  oiscussioic. 
Flar  Tuadtr,  Jalf  22.  18S1. 
Is  it  necessary  that  non-oomplisaoe  with  &e 
IS  of  the  I7th  seetiao  of  tlie  Stitate  of 
ids  should  be  specially  pleaded?     (fiaractt  «. 
0/ossM.  1  Biag.  N.C.  633.) 

XLIX.  Is  a  GoveRunent  system  of  I 
tion  desirable? 


56. 


COURT    PAPERS. 


PnoCLAMATION  OF  OoTLAiniT.— BtTKCHBLI,.— 

Thursday  being  Connty  Court  day,  prodamation  of 
outlawry  was  made  by  the  authorised  officer  in  the 
usual  form.  The  following  persons  were  called  npon 
to  surrender  to  the  suit  of  thdr  respective  creditors : 
Duncan  Davidson  Alves,  at  the  suit  of  Thomas  Spen- 
cer ;  F.  William  Fryer,  at  the  suit  of  Frederick  Beas- 
ley ;  Watkin  William  Martin,  at  the  suit  of  Edward 
Barnard ;  George  F.  Sydenham,  at  the  suit  of  Moris 
Mayers ;  Bernard  Brocas,  at  the  suit  of  Edward  Ed- 
wards; WilUam  Wilcocks  Sleigh,  at  the  suit  of 
Danid  Davies  and  others;  Stephen  Temple,  at  the 
suit  of  John  Dick  Vonderpont ;  Reuben  Terriwest, 
at  the  suit  of  Carlos  Butler  Coney ;  Sir  Windham 
Carmichael  Anstruther,  at  two  suita;  Catherine 
Morrison,  at  the  suit  of  Joseph  Wilkinson ;  Hector 
Harvest,  at  the  suit  of  Samuel  CaOcart;  John  Bd< 
wards,  at  the  suit  of  Fiands  Brown  ;  Bernard  Gre. 
Mry.  at  the  suit  of  Isabella  A.  Meaies ;  Henry  J 


CORRESPON  DENCE. 

TO  TBB  inmm  of  trs  ukw  miBs. 

Sir,— I  beg  to  call  your  attention  to  the  BS  in 
the  House  or  Commons  to  repeal  the  nilifiists 
duty  on  attorneys,  and  to  the  reaolatian  of  the 
House  to  make  provision  therein  for  indaifim 
proctors,  writer*  to  the  signet,  and  notaries. 

Feeling  that  the  special  pkadefsaad  ooaveyaaoera 
have  an  equal  dahn  to  be  rdiaved  of  this  burtheor 
I  trust  that  yon  will  use  your  powerful  iafloence  to 
obtain  justice  for  these  brandes  of  the  rinfia^ni 
also.  I  am.  Sir,  yours,  &c. 

Hbkkt  M.  Bwr. 

23,  Chancegry-lane,  July  10^  1851. 


LEGAL   INTELLIGENCE. 
Tb*  •— Istea. 


oyes,  at  the  suit  of  Lewis  Harris;  Edward' St. 
John  Mildmay,  at  the  suit  of  Charles  Thomas  Pratt; 
William  8.  Porter,at  the  suit  of  J.  H.Taylor;  John 
Potter  Maequeen,  at  the  suit  of  Joseph  Jod ;  Win- 
fidd  Attenburgh,  at  the  suit  of  Richard  Kirknian 
Lane;  William  Wodebouse,  at  the  suit  of  James 
King ;  Henry  William  Marriot,  at  the  suit  of  Fre- 
denck  Augustus  Davis. 


PROCEEDINGS    OF 
SOCIETIES. 


LAW 


METROPOLITAN  AND  PROVINCIAL  LAW 
ASSOCIATION. 

The  Committee  of  Management  held  their  usual 

monthly  meeting   on   Wednesday,  the   9th  inst.; 

Mr.  Watson,  of  Liverpool,  in  the  chair. 

i,..i_  .1...  .k.  1.   '  c     Zl~"Tr'~ ~^  .«,>,.  1     The  meeting  was  attended  by  adepntation  from 

lution  that  the  law  of  partnership  in  general  requires  '  Liverpool  and  THanchester.  >«I™»»on  ™m 

ZJAiSd  S^^JIT°5'  '"i  ^  .•  '"F"^  I  „^' '™'  "'P"'**^  fr""  «»e  Equity  Committee  that 
2S^^^.!£S^«*^°^  •?*''!?' l?«^"'^~'"- I**'-  P'«"'  Mr.  Gregory,  Sir.  Lake,  md  Mr! 
merdallmowlodge  to  suggest  such  changes  ss  may  Kennedy  had  been  Mamined  before  thV  Select 
rfiSSZS'  ^^^  '"f;!??  "*"  "t-blishment ,  Committee  of  the  House  oS,  u^Tthe  M„trfJ 
afimp.ov.1  tribunal,  or  them,port«it  and  mud, '  Primary  Juri«liction  in  Eqmty  BiTand  thStaSe?  hiai',i^m;^;;;i^i';^';^2^a^l 


WESTERN  CIRCUIT. 
Dbvizbs,  July  15. — ^The  commission  was  opeaef 
here  yesterday  by  Mr.  Justice  Coloidge.  The 
business  is  wondennlly  light — only  one  cause,  ami 
but  eighteen  prisoners.  Tta»  momiw  Mr.  Jastioa 
Coleridge  took  his  seat  in  tiie  Nisi  PriM  Court  at 
ten  o'dock.  Not  a  nngle  Qneeo'a  Consad  was  ia 
court ;  and  the  only  counsd  employed  wore  lb. 
Amey  for  the  plaintiff,  and  Mr.  Hodgies  te  &e  it-' 
fmdant.    The  Bar  looked  blank  and  uncomfiartahlo. 

NORFOLK  CIRCUIT. 
BcDrono,  Julv  16.— Mr.  Justice  CresswcD  opened 
the  commisnim  for  tlie  connty  of  Bedfonl  yesUrd^ 
afternoon,  and  this  morning  proceeded  to  try  the 
prisoners.  There  bdng  but  seven  prisooers  a  the 
calendar,  and  no  cause  entered  for  trial.  Sir  F.  fol~ 
lock  did  not  take  any  part  in  the  bnnesa  of  the- 
assizes.  Among  the  offences  included  in  the  oalem- 
dar  were  four  of  arson,  one  of  burglary,  one  of  maU- 
eious  shooting,  and  one  of  lareeov. 

OXFORD  CIRCUIT. 
Abinodon,  July  15.— The  commission  for  tia» 
connty  was  opened  here  yesterday  by  Mr.  Jastioe 
Erie.    Business  began  to-day  at  half-past  ten.    The- 
calendar    contained   the    names    or    twenty-fcar 
prisoners.    Of  these,  one  was  charged  with  maa- 
slanghter,  one  with  rape,  two  with  ahootiog  at  i 
intent  to  do  grievous  bodily  harm,  one  with  an^ 
two  with  highway  robbery,  three  with  bar^ary,  l-  . 
with  housebreaking,  six  with   larceny,  one,  a   r»- 
lieving  ofScer,  with  forging  stgnatures  with  mtstto 
defrand  the  guardians  of  the  Hun|[erfor<l   Cmoo. 
and  one  with  malidously  killing  a  pig,  the  propcity 
of  the  guardians  of  the  Bradfidd  Union. 
HOME  CIRCUIT. 
Hertpobd,  July  17.— The  business  of  this  eowt 
commenced  yesterday  by  the  opening  of  the  cana- 
mission  for  the  county  of  Hertford,  and  this  maraia^ 
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Jarri*  prcsMinK  on  the  OtO  Me,  mad  Mr.  Baron 
Aldenon  in  the  Crown  Comt.  The  f>ol  cdendur 
and  the  caiue  list  are  both  Tery  light,  and  the  Cliief 
Jastioe  disposed  of  the  whole  of  the  common  jury 
cases  in  little  more  than  an  hoar,  and  he  then  tried 
some  prisoners. 

MIDLAND  CIRCUIT. 

Oakham,  Jvlj  16.— Mr.  Joatioe  Manle  arrired 
at  Oakham  on  Toeada^  aftemoon,and  on  Wedneaday 
morning  he  opened  this  commission.  In  his  chain 
to  the  grand  jury  he  nongmtnlated  them  on  the 
faot  of  thorebaogno  prisonenfortriaL  Then  was 
only  one  canse  for  hearing  at  Niai  Prins. 
NORTH  WALKS  CIRCUIT. 

CAUiirr,  Joly  14. — ^Tbe  commission  for  these 
Assizes  was  opened  here  before  the  Honourable 
Sir  T.  N.  Talfonrd,  on  Satorday.  Yesterday  bis 
lordship,  attended  by  tlie  high-sheriff,  Mr.  Tnrber- 
fille,  attended  Divine  service  at  St.  Mary's  Church. 
This  morning  his  lordship  addressed  the  grand  jury, 
and  the  routine  bnsineis  of  the  Court  commenced. 
The  calendar  is  unusually  light,  containing  onl^ 
twenty-four  prisoners  for  triaC  As  rat  two  dvil 
causes  only,  an  action  for  trespasi  and  an  action  for 
debts,  have  been  entered  for  triaL 


Law  Rirouc.— Her  Majesty's  Commissionen 
for  inquiring  into  "tlia  Process,  Ractioe,  and  Sys- 
tem of  Pleading  in  the  Superior  Coorts  of  Common 
Law,"  have  mads  their  nnt  report,  whieh  was  on 
Monday  presented  to  both  Houses  of  Parliament. 
It  is  signed  by  Chief  Justice  Jervis,  Baron  Martin, 
Sir  A.  C.  Cockbum  Qwho  were  appointed  before 
their  elevation  to  theff  present  oAcee),  and  by 
Kessrs.  W.  H.  Walton,  G.  W.  Bramwdl,  and  J.  8. 
n^es.  Sir  James  Graham  and  Mr.  Heoky  (Oxford- 
dure)  have  been  appointed  to  the  Commission  of 
Inquiry  into  the  Constitution  and  Practice  of  the 
Courts  of  Equity.  These  additions  have  been  made 
It  the  suggestion  of  the  House  of  Commons,  that 
nro  laymen  should  be  added  to  the  comndssion, 
rhich,  on  its  first  appointment^  included  S^  John 
EtomiUy,  Sir  W.  Page  Wood,  and  other  members  of 
lie  Chancery  bar,  and  Mr.  Crompton  of  the  oom- 
nottlaw.  Several  amendmeBta  have  alrsady  resulted 
rom  the  inquiries  instituted,  and  a  verf  oomprehen- 
ive  report  may  soon,  we  understand,  be  expected. 

Tbe  Bbncb  and  the  Bak  at  School. — ^The 
iench  ia  making  decided  advance  in  the  knowledge 
if  life.  We  remember  when  Lord  Abinger  was 
•u^ht  tripping  in  the  quotation  of  an  expression 
kmiliar  enongb.  As  he  was  gravely  somming  np, 
lie  following  colloquy  arose : — Lord  Abinger  (to 
lie  jury) — "And  then  the  defendant  said  ke  would 
lay  hell  and  Jemmy  with  him."  Hr.  BtrjetuU 
AMhvMMt—"  Hell  and  Towtrnf,  my  Lord."  Xoni 
llitngtr — "  Thank  yon,  brother  Unthwaite.  (Pro- 
■eeding.)  And  the  defendant  nid  that  he  would 
ilajr  hell  and  Tommy  with  him."  But  in  our  day  it 
■  the  Bench  that  corrects  the  Bar.  In  the  ease  of 
Imith  V.  Brown  we  have  the  following  interlocn- 
ton  :  Mr.  Montagu  Chamben  said  that  there  was 
10  accounting  for  tastes.  '  Some  like  grapes  and 
ome  onions.'  The  Lord  CiiV/iw/ice—  No.no  :" 
Some  likes  apples,  some  likes  inions.' " 

Sin  J.  L.  Knioht  Bauca's  Counr. — Busimsa 
r  THE  CoOBT. — His  Honour  said  that  in  fntnie,  in 
imple  and  undisputed  cases,  he  should  be  willing  to 
sceive  evidence  at  the  hearing  without  sending  the 
arties  into  the  Master's  office. 

Attorneys'  CEBTiriCATKS. — The  Bill  brought 
ito  the  House  of  Commons  by  Lord  Robert  Gros- 
enor  and  Sir  F.Theaiger,  to  repeal  the  annual 
ntificate  duty  payable  by  attorneys,  solicitors. 
Factors,  writera  to  the  signet,  and  notanea,  has  been 
rinted.  A  certificate  wul  be  given  under  this  Act, 
hicb  will  be,  in  all  respects,  equivalent  to  the  pre- 
!0t  stamped  certificate. 

Benefices. — A  return  has  been  made  to  Pariia- 
lent  of  all  benefices,  rectories,  or  vicarages  which 
are  been  united  under  the  Act  13  &  14  Vict,  c  98. 
ince  the  passing  of  the  Act,  on  the  14th  August 
ist,  two  orders  for  disunion  have  passed  tbe  Fnvy 
k>uncil,  and  six  orders  for  separation  of  chapelries, 
reating  in  the  whole  ten  new  benefices. 

The  Mastbbs'  Jcbisdiction  Bill. — In  the 
[ooiie  of  Lords,  the  committee  on  tbe  Masters' 
orisdiction  Bill  was  assembled  during  the  hear- 
ig  of  the  cause,  which  was  stopped  for  some 
me  ID  order  that  Lord  Broncfaam's  evidence  might 
e  taken  previous  to  bis  leaving  town.  The  Lord 
'hanrcllor  was  in  the  chair,  and  Lord  Brougham 
as  sworn  at  the  table  and  examined.  He  stated 
lat  he  of  course  approved  generally  of  the  Bill 
hich  he  had  himself  introduced,  but  as  to  some 
linor  details  he  reserved  to  himself  their  oonsideia- 
on  after  hearing  the  evidence.  Bat  he  added,  that 
loagh  he  regarded  the  measure  as  well  calculated 
)  effect  a  mnst  important  improvement  in  the  pro- 
eedmfis,  and  to  remedy  some  of  the  greatest  evils 
ow  cnmplained  of,  he  was  very  fiu  IVom  considering 

as  sufficient  to  meet  all  the  mischieb  of  the  sys- 
!m — that  this  could  only  be  done  by  making  the 
idges  of  tbe  court  work  out  their  own  decrees,  sit- 
Dg  in  coort  to  hear  impoitant  mBtten  of  a  genenl 


natnre  with  the  aid  of  counsel,  and  dispoang  of 
matters  of  detail  by  ^tting  in  chambers.  He  said 
he  was  awan  that  this  change  involved  the  necessity 
of  increasing  the  judicial  force  of  the  Court  and  dis- 
pensing with  the  Masters'  offices,  which  would  be- 
come superfluous.  His  lordship  observed  that  the 
statements  which  he  had  made  the  day  before  in  his 
place  were  all  such  as  to  support  uie  condnsion 

E'ven  in  the  opinion  nowexprened,  though  he  might 
ive  omitted  to  point  them  towards  that  conclusion 
from  assuming  that  those  who  heard  him  ware  awan 
of  what  had  passed  in  the  oommittee.  The  Lord 
Chancellor  asked  Lord  Brougham  tf  he  could  gira 
the  namea  of  the  cases  to  whidi  be  had  reftnea  in 
his  statement?  Lord  Broni^iam  said  they  were  all 
— save  one  in  the  first  day's  evidence — reported  from 
the  committee  and  already  printed,  and  he  would 
send  a  note  of  them  before  he  left  town.  Tlie  oom- 
mittee then  ended  and  the  canse  went  on. 


esq.  1 
llUii 


■IRTHg,  MARRIAGES,   tMO   DEATHS. 

KABBIA0E8. 

Amxriaii,  B.  H.  banuter,  of  Linooln's-iim,  esq.  eldast 
soBofthsUteBiohard  Smith  AppleyaTd,  esq.  to  Char- 
lotte ICafflda,  only  ohOa  of  the  Ber.  W.  Stamer,  D.D. 
rMtorof  St.  Ssviom's,  Bath,  on  the  11th  last,  at  An  aools* 
Chnroh,  Lsofham-^SM. 

Sabbicd,  Tiotor,  ma.  barristar^t-law,  to  Oraeo  Hsisn, 
eldMt  dughter  or  the  late  Bobnt  Stewart  Camming, 
H  J),  of  the  7th  Hnann  ud  Boyal  ArtOlery,  on  tha 
inst.  at  Edinbargh. 

DBATBB. 

CiTKBLtn.  John  F.  of  the  Bengal  Civil  Serrios,  yonmeet 
BOD  of  taa  late  Lord  Alloway,  one  of  the  Jndgee  of  the 
Bopremo  Coorts  of  Seeeion  and  Jnatidaiy  in  Sootland, 
on  us  war  home  fbom  India,  at  Laosanne,  in  Switser- 
land,  aged  «. 

Bnieun',  WQUam  Cotterdl  Wanriok,  eldest  son  of  the 
lete  William  CottercU  Binglej,  of  Qiieen'e.baUdlsfis, 
Brompton,  Bolioitor,  at  Kofthholt,  near  Uxbridge,  on 
the  13th  Inat. 

WALXsa,  Bdmnnd,  eeq.  of  the  Exchequer  Oflloe.  LinoolnV 
inn,  and  of  t,  Clifton-TilJae,  Warwiok-road,  Faddington, 
on  the  irthinst.  aged  70. 


JOURNAL  qF_  PROPERTY. 

By  Ilr.  KOOBB.  at  tha  Hart 

A  oonrenient  nz.Toomed  dwelBng-honse,  on  the  ICer- 
oen*  estate,  being  Ko,  6,  Patenon.Areet,  Stepney;  let  at 
aU. !  term,  SO  yean  i  groood-rsnt,  41. — 1661. 

Also.  No.  7  adjolaing,  of  a  like  deeoription— ia6i. 

An  elght.roomed  Mmi.detaohed  reeiaanoe,  with  garden 
and  foreooort,  "So,  10,  Cobom^treet,  Bow-ioad ;  let  at 
18i.  i  term,  SO  yean ;  groond-rent,  Oi.— 2761.  and  the  flz- 
tnrea  at  a  vahiation. 

And  a  dz-roomed  hoosa  in  Friendly^^plaoe,  Mile.end ; 
let  at  171. 1  vendor  paying  rates;  term,  60  years ;  ground- 
rent,  U.  ta.— UN. 


THE    GAZETTES. 

ISonltniDtf. 

OaiM;  jiSi)  IS. 

Aoaas,  BAjrauL, Jon.  innkeeper,  Pnokeridge,  Braoghing, 
Hertfordshire,  Jnly  M  and  Ana.  SO,  at  twelve.  Baaing- 
haU.et.  Com.  Foablaaqne.  Off.  as.  Staasfeld.  Sou. 
JanUnion,  Sweeting,  and  JeaUaaon,  Clemenfi-Une, 
Lomhaid'^t.  i  and  Biohardaon,  Mueh  Badham,  Hsrte. 
Petition^aly  14. 

BinxTT,  WiLLiiK  Hmr,  mUler,  and  oom  aad  flour 
neiehant,  Glooeeeter,  Anff.  6  and  SO,  at  elersn,  Bristol. 
Com.  Ste^iaa.  Off.  as.  Millar.  Sol.  Bretherton,  Olon- 
eeeter.    Petition,  July  7. 

BauvsKiXA^  WnLXAM,  eiDc  and  ribbon  mannfaotnrer,  0, 
P*temo«t«r-row,  and  Tork-plaoe,  Battenea,  July  SS,  at 
hilf.pait  tvelre,  and  Ang.  IB,  at  half-past  one,  Basing- 
haU-st,  Com.  Fane.  Off.  as.  Cannan.  Sols.  Crovder 
and  Ibynaid,  Colemaa.st.    Petition,  Jnly  16. 

Bcounur,  WiLUAX,  pictnra  dealer,  3S,  Gerard-st.  Soho, 
Jnly  20,  at  one,  aad  Aog.  SO,  at  two,  BMing1uU.>t. 
Com.  Oonlbnm.  Off.  as.  PsnneU.  Bed.  Bodman,  26, 
Bnoklenbory,    Petition,  Jnly  16. 

Faosr,  HziraT  Chiblss,  bouding  and  lodging-honie 
keeper,  Bnisell.aqnare,  Jnly  26  and  Ang.  SO,  at  one, 
Baamghall^t.  Com.  Fonblanque.  Off.  aa.  Oraham. 
Sol.  Bteinberg,  Bread.at.  Cheapelde.    Petition,  Jnly  9. 

Kattt,  BiOHiao,  faooy  oolonr  aad  enamelled  paper 
maaofactarer,  Paal'i.wharf,  Upper  Thamea^t.  Jnly  26 
and  Ang.  SO,  at  one,  Bumgh*U->t.  Com.  Fonblanqne. 
Off.  as.  Oraham.  Bol.  Looghboroogh,  Aostin-frian. 
Petition,  Jnfy  16. 

Owaaa,  Onnns  Laui,  wooDandiapar,  Bnnieoorthy,  Wex- 
ford, Ireland.  July  20  aad  Ang.  26,  at  twelve,  Hu- 
cheetar.  Off.  as.  Fraser.  Sola.  Bale.  Worthington ;  and 
Hiiipmm,  Manoheater.  -  Petition,  Jnly  0. 

Sumfsas,  Bobbbt,  pawnbroker  aadailversnuth,  27  and  88, 
Bath-It.  City-road,  Aug.  1,  at  eleven,  and  Aac.  SO,  at 
half-past  twelve,  Baamghall^t.  Com.  Fonblanque. 
Off.  aa.  Oraham.  Bol.  Whittington,  2,  Dean-at.  Fiaa- 
bnry-aqaare.    Petition,  Jnly  4. 

WsLCH,  JOBV,  ooach  bnilder,  Vantwich,  Cheshire,  Jnly  28 
aad  Aug.  18,  at  eleven,  liTerpool.  Oom.  Parrr.  Off. 
as.  Oasenove.  BoL  Bronghton,  Kantwioh,  Cheshire. 
Petition,  July  12. 

SibOieRin. 

■AVKBovT  astans. 

Q^btol  .i<ii;*«<  or*  fiMa,  fa  wikMa  iipp^  ybr  O* 

Dicidtfttdf. 

-^dasH,  W.  B.  and  JioMea,  O.  aoginaers,  lint  Joint, 


7s.  6d.  Csanaa,  loadon.— ^fWaiea,  W.  jnn.  aUpwii^. 
Int,  Is.  6d.  Hope,  Leeds. — BmU,  B.  jnn.  menihaat,  Int 
and  flnaL  la.  lid.  Catriok,  HnlL— OsaMla,  M.  J.  F.  mar- 
chant,  third,  li.  4id.  Bdwards,  London.  — ITnufan,  J. 
hotel  keeper,  first  on  new  proob,  4a.  4|d.  Toong,  Leads. 
— jMml*$,  O.  cotton  mannfutiirer,  final.  Id.  Las,  Kan- 
cheetar.— Xiolabw,  B.  dmggiat,  first,  (s. ;  final,  Id.  Hope, 
Leeds.— 2Vvler,H.  A.  artist,  first,  Is.  6d.  Hope,  Leeds. 

flMfgnntntf  ftr  t(»  Vnrlt  tf  Crtbiten. 

fikiMtfa,  J^  8. 
,  H^C.  grocer,  Wakefield,  Yorkshire,  Jane  M. 


AmmaOt,  H.  C.  grocer,  WakefiaM,  Yorkshire,  Jane  N. 
Tmata.  W.  Horahy,  tobacco  mannlkotvrer.  Leads;  T. 
Little,  oommiaaion  agent,  Wakefield ;  aad  A.  W.  SpsneSk 
grooer,  Wakefield.  Sola.  Lamb,  Bona,  aad  Stewart,  Wake. 
laid.— Orijiat,  J.  drqier.  Strand,  May  ».  Trust,  t. 
Baggallay,  warehonaeoua,  Lore.lane.  S(ds.  Sole  and 
Toner,  Aidermanbmy.  —  Oakn,  B.  ironmonger  oat  of 
bnainaaa,  BheSeld,  June  24.  Tnuti.  0.  MarrtiaH,  aaw 
mannfactorer,  and  B.  Staeey,  plater  on  steel,  both  of  Shsi^ 
field.  Bol.  W.  B.  Femell,  SheSeld.— Porriiifea,  B.  Uoensad 
vietnallar,  Norfolk  Ataia  Hotel,  Strand,  July  8.  Trusts., 
J.  Bhenton,  wine  marehant.  Bine  Stile,  Graenwioh, 
O.  Gilbert,  gentlaman,  Badlord^t.  Strand.  Sol.  H.  1 
Amndel-at.  Strand.- iVaMf/atii,  J,  P.  grooar,  F 
May  28.  Tmata.  D.  Millward,  Juo.  maiehaat,' 
King,  and  B.  Stanbory,  groesn,  all  of  Fmnouth. 
Sol.  W,  Laven,  ion.  Plymouth.  —  3Wlor,  &.  com 
miller  and  farmer,  Treeton,  Yorkihire,  JoItI,  Tmsts. 
W.  Brown,  bank  manager,  Sheflleld,  and  W.  Borkelt, 
com  factor,  Cheaterfiald.  Sola.  B.  Bramley  aad  B.  J. 
Gainaford,  Bheflleld.— ITaU,  W.  jnn.  merchant,  Uaaal^, 
Oannarthenahire,  Jnae  0.  Tiuat.  H,  J.  Bvans,  banker. 
UaneQy.    Sot  B.  Jonea,  Uaaelly. 

Bamtttt,  Jjf  11. 

JEatfar,  J.  joiner  and  ealnnet  maker,  Preston,  Tyae. 
month,  Northombarland,  Jane  6.  Trnst.  B.  Storey,  timbsr 
merchant,  Tynemouth.  Sola.  Baj^ar  aad  Fanwiu,  Korth 
Bhielda.— Atadl,  W.  maker-np  aad  padcer,  Manoheater, 
July  I.  Tmata.  T.  Briggs,  manufoeturer,  and  J.  Ilemhig, 
rope  maker,  Manchester.  8ol.W.M.Atherton„'Manohastar. 

l^artnrrsIiipB  DifisoIbtD. 

OazMt,  July  8. 
Ameell  and  AUeiuUr,  stock  brokeri,  CopthallH>hamben, 
June  SO.— Bar/'and  Flint,  stock  brokers,  Leeds,  July  3.— 
Sritl  and  Flflcher,  curriers  and  leather  cutters,  Sheffield* 
July  5.  Debts  paid  by  Best  — Brook,  J.  Sob*,  and  OoUten^ 
Hn'ddersfield,  and  Brook,  Son*,  and  Co.  London  and  elaa- 
whcre,  wool  merchants,  as  regards  Golden,  June  30. 
Debts  paid  by  J.  A  O.  H.  Brook.— .Brorn,  Skarpt,  and  0>. 
muslin  manoiactarers,  Paisley  and  London,  as  regards 
W.  .'^harp,  June  30. — Bryant  and  Soni,  drapers  and  irina 
merchants,  YentDor,  May  23. — Cka»e,  B.  and  Co.  cheese 
tkctors  and  provision  merchants,  Bristol,  as  reearda  F. 
Cundj.June  30.  Debts  paid  by  li.  Chase  and  T.  H. 
Oundy. — Deanr,Q.  and  J.  gun  manufacturers,  King  William- 
St.  March  25. — Edlin  and  Co.  merchants,  Liverpool,  June 
11. — Gootiaere,  8.  and  J.  grocers,  and  hop,  malt,  and  seed 
merchants,  Lirerpool,  June  30,  Debts  paid  by  S.  Good- 
sere. — Grairix,  Brolhtr,  and  Co.  woriteu  spinners,  Pres- 
ton, and  KeighUy,  G-.  and  Co.  commission  agents,  Brad- 
ford, July  5.  Debts  paid  by  J.  and  C.  Gratrix. — 
Sitrrinon  and  SirhoU,  ship  and  insurance  brokers, 
Tlirri'  Kinws-court,  Lomhard-st,  as  reyarda  W.  M. 
Muliuk,  Juue  30.  DebU  paid  by  T.  aad  C.  Hishals. 
—Semumam  and  Jfal»a«,  photographen,  Becent-et.  Ja^ 
7.  Debte  paid  by  Henneaan.  Jmet—m  and  PnkhU,  sar- 
geons,  Chaddastoy  Oerbett,  Jaae  24.— XaewlM,  J.  and  J. 
com  millen  and  fhrmenjBhiBlsy,  July  S.  Del>ta  paid  by 
John  Knowlee.— Vont,  W.  M.  and  Parker,  W.  chamisM 
sad  dtnggiala,  Weeterhsm,  Jnly  6.  Debts  paid  by  Parksr. 
— MeDurmid,  A.  and  JnbiuMi,  B.  teachsn  of  navigalioa, 
&e.  Uvaipool,  Joly  S. — MMar,  VnaUu,  and  Ob.  maoa- 
faotaren  of  china  aad  earthsaware,  Bnrslem,  Jane  SO.— 
Jfsrridm  and  Iklmar,  cok>nial  broken,  "'~-'-ir  '*-t. 
July  S.  DebU  paid  by  Debaar.— Paa|/M,  T.  aad  W.  ian- 
keepen,  Blaokbnm,  Jiily  2.  Debts  paid  by  W.  PomfM.— 
BaUnsm,  O.  F.  aad  Bnfker,  cotton  spinnen,  Stotdniort 
and  Manchester,  June  SO.  Debta  paid  by  O.  F.  Bobin- 
ion. — SattteTf  Virtit,  and  Bon.  seed  cmshen  and  mustard 
mannfactarers.  Great  Onildrord-at.  Bouthwark,  Jane  SO. 
Debt*  paid  by  Boia. — Sheridan  and  8ktrrif,  cotton  and 
Unen  manolMtoren,  Manchester,  July  S.  Debta  paid  by 
Bhrrriff.— AiMtm^  O-  F.  P.  Ewnt,  0.  Omma»nn,  F.  and 
Prmdemet,  W.  London,  Jane  X.—Ward,  W.  T.  aad 
Brttlun,  hotel  ksepen,  Durham,  Jiue  28.  Debta  by  J. 
Vf»id.—WaUTfiiU  and  Cs.  iron  aad  ateel  maonfaetnnn,, 
Tankersley,  as  regards  Waterfall,  Jnly  1.  DebU  paid  by 
remaining  partners. — Wathew  aad  SuUotu,  iionfoanden, 
WeatBromwi^asregardsJ.  F.  Watheir,  Jnlyg.  Debts 
paid  by  J.  M.  Wathew  and  J.  Siddona. 

OowMa,  Julf  U. 
AmtiU  and  AUender,  stook  and  ahare  broken,  OopthaU- 
chamben,  Jnaa  tO.—BroadUt,  W.  and  Ctoopsr,  O.  C. 
London,  July  10. — Jsriitsr  and  CantanUn,  merehaaU, 
Fenohnroh-at.  July  11.— Otsrc*,  J.  and  JtiUtn,  H.  M. 
hone  dealen  and  livery-stable  keepen,  Oxford-it.  July  7. 
— Oomvlon,  B.  and  Cb.  orewen  and  flour  dealen,  Ilford, 
and  SiiTer-tt.  Bloomsbiuy,  July  1. — Ootier  and  AlU>ejf,  coal 
merohaaU  and  ship  broken,  Bonthampton,  Jane  SO. 
DebU  paid  by  Allvey. — Daiiat  and  Xycn,  ooaoh  boilden 
and  hameai  makers,  Preaton,  Jane  26.  DebU  paidbj 
Myrea  and  Veeren,  Preaton. — Vixmt,  Jot.  and  Jooa,  rice 
cleanen.  City-road,  July  9.—XmanM4l,  Btbaifald,  and 
San,  cap  manofaotaren,  Hounwiitoh,  aa  regards  Emannal, 
July  9.—Frteman,  T.  aod  £ic*aKb»a,  0.  cement,  bridi, 
and  lime  merchanU,  South  Wharf-road,  Paddington,  July 
9.  DebU  paid  by  Kichardson. — Harrison,  H.  and  Maigt, 
G.  P.  vine  and qiirit merohanU, Martina-lane,  June  SO. — 
Ham,  T.  and  Co.  porter  dealen,  Lirerpool,  July  6. 
DebU  paid  by  Hayaa.— Hudtea  and  BottomUf,  acribbling 
millen,  Eirkstall,  Jane  1,  I860.— Z>a>i<  and  Co.  jewel.oaae 
maken,  Newman^t.  Oiford-at.  July  S.  Debts  paid  by 
Lewis.— 3faimd,  J.  and  Sou,  J.  oarpenten  and  fixtora 
dealen,  Wittam'i-buiUinga,  OU  ■  St.  •  road,  Jnly  0.— 
Mman,  B.  and  B.  woolaUpbra,  Newtown,  July  1. — Neto- 
tUad  and  Cb.  wine  aad  spirit  merobants.  Maaeheeter, 
Nov.  23.— Qaiiiqt  aad  PotHMwaUt,  brash  manufiHitaran, 
Manchester,  June  24.  DebU  paid  by  Poetlethwaite.— 
RfnMi,  8.  and  O.  iron-plata  workan,  Graftoa^t.  Bobo, 
as  regarda  B.  Beynolda,  Jons  SO.— IFibea,  0.  asd  Jliitf, 
T.  WeUington^hamban,  Leadoa-biidga,  Fab.  7,  18(0. 
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[No.  4S3^ 


LAW     REVERSIONARY     INTEREST 
I  AKD  IXTB8TMSNT  SOdRTT, 

OflloM,  80,  BMex-atreet,  Strmnd,  Lon^a. 
In  tharei  of  262.  each, 
3Tol  mor«  ^ma  II.  to  be  called  £ar  »t  one  timei  nor  st  leu 
jBtemb  than  three  monthA. 

nk  Society  wu  p&rtlj  Ibrmed  thiee  yeMW  ago*  and  a 
mat  samber  of  snares  were  sobooribed.  but  the  then 
depreaaiaD  of  the  mono/  market  oonpeUed  U«  poalpone- 
snent. 

The  improTed  state  of  tbe  eonntry  cansiDg  safe  and 
yaofttafale  lOTeatmrats  to  be  sooght  for,  tnggesla  the  pro- 
irietr  of  DOW  proeeedinc  to  oomplete  tlw  e^kbliahiiMait  of 
ftaooeljr  wfaote  deeign  has  met  with  such  eztenKve  aop- 

Another  pecnliarlr  adTaotageooa  diiliiiiilaiiitfi  ia  Ilia 
mtiini  now  afforded  W  the  formation  of  the  Law  JVepw^ 
ibmraMM  and  Tnut  SocUiif  tat  the  oondooting  of  the  onai- 
AMB  of  the  Law  RcTereionarT  Intereat  and  Invaatment  8d- 
daty  at  a  comparatively  trifling  ooat,  it  bein/r  propoaad  to 
naiM  an  arnuiRemeat  with  the  former  floonaran^  Sodetr 
fbr  the  nse  of  lu  offloea  and  oAcera,  inatead  of  meiorring 
tha  great  expense  of  a  aepwvte  aetabliahnent,  thns  fan- 
IMaaelj  inoraaaing  the  prowa  of  tbe  Bevtniomny  InUreti 

1%a  plan  ia  ahortly  aa  followa  t— 

I.  3%c  Xav  BeoerwUmaty  JuiaHd  ai$d  iTMMtAatfHl 
tUiHy,  to  be  formed  of  hoUen  of  •haraa  of  261.  each. 
Dapoait,  2i.  6d.  pfir  ahan. 

ft.  CaUa  not  to  ezoeed  U.  per  afaara,  nor  at  leaa  interrab 
ftu  three  months. 

5.  The  buaineas  to  be  oondaeted  at  the  offloea  and  by 
Aa  aatahliabment  of  the  Zov  JVoperhr  iwmn  nmn  tmd 
9nut  Society ;  but  entirely  aa  a  diatimit  SooiB^,  with  dis- 
tinct books,  acconnte,  Ito. 

4.  The  Profeeaioa  to  have  the  adTantaga  of  a  Cur  eon- 
■UMJon  on  all  boainati  ita  nMinbara  may  bring  to  tha 
oAloe> 

fi.  To  the  pnblio  it  will  offinr  the  adratrtage  of  fair  prieea 
Or  JUrcnioDary  Intereat  and  PoUotea  of  Aaaorance,  with 
tt  4^rtion  of  converting  Reveraioaary  Intereata  into  pre- 
sent mcome,  ao  as  to  make  prorinon  for  immediate  wanta, 
and  otherwise  to  facilitate  family  anraagementa. 

6.  For  persons  hanng  money  which  they  desire  to  inveat 
both  aeoorely  and  profitably,  and  in  any  sum,  small  or  large, 
K  b  wan  known  that  there  is  no  such  safe  and  adTantageons 
matiiod  of  doin|c  so  than  in  sooh  a  Socie^,  which  duTera 
from  aD  others  u  this,  ^at  tkerg  u  no  rUk,  for  the  whole  of 
ki  ftxnds  being  secured,  ita  profits  can  be  calculated  with 
Monraoy,  and  the  capital  Ia  only  called  for  as  it  ia  wmnted 
to  ba  profitably  employed.  Any  persons  mav  he  members 
of  ft,  60  that  solicitors  can  recommend  it  to  toeir  oliente  aa 
A  denrable  investment. 

It  is  remarkable  that,  while  boaaticg  of  so  many  flooriah- 
lag  Aiour&nee  OtBcea,  the  I^egal  Profession  has  not  yot 
•Ob^fat  to  secure  for  itself  tiie  still  greater  advantages  re- 
SBhmg  flrom  a  IZ^vernoaorir  Jiifertfsf  SocMg.  That  defect 
wfU  now  be  supplied,  under  peonliarly  fhvvarable  oiroBn^ 


AppUeationa  for  shana*  in  the  form  below,  to  be  ad- 
dMMd  to  the  Secretary,  at  the  offloea  of  the  Zow  Pro- 
tfrtjf  duuranee  and  Tnut  Society,  30,  Essex-street, 
Btraad.  Hzibbst  Cox,  Saoretary  pro  iem, 

Xaroh  14, 1851.  

FOBU  OF  APPUOATION  FOR  8HABBS. 
To  ttia  Promoiers  of  the  Lmt  Berendonaiy  Intereat 

and  InTsatment  Soeie^, 
Oaotlattan,— Be  pleaaed  to  aDot  me  ekaret  In  the 

Boriaty,  on  the  terms  aamad  In  tha  Prospactoa. 
Tours,  Ac 


Addraw""'.;"!'.!";""!!!!;!!;! 

ir3.  Unleae  the  Sodety  is  formed,  the  entire  deposit 
wiU  be  returned,  and  the  expe&sea  paid  by  the  promoters. 


SOLICITORS'  and  GENERAL    LIFE 
ASSURANCE   SOCIETY. 

67,  CHAJfCBKT-LAlTE,  LONDOW. 

SIBICTOU. 

Ohuvh,  John  Thonuw,  Mq.  Bedfbfd-rov, 

Doime,  Samael  Edward,  Mq.  CMtlA-terrao«,  Briztoo. 

VbnbwDqae,  John  S,  U.  etq.  St.  John'i-wood. 


S0MEB8ETBHIBE. 

LEGAL  GENTLEMEN.  SURVEYORS. 
AVCrXO'SVBBS,  »nd  th«  PabKc  genaraUT  of 
Somenrtahire  and  the  Wmt  of  Bnnland.  af«  rMpecnhllT 
Informed  that,  at  the  BOHKSaBT  CODRTT  r«tKTTSa 
OKPICBS,  TAUMTON,  Work  of  ererjr  dewiription  In 
LITHOOSAPHT  ia  exaoated  -with  promptltnde,  in  the 
firtt  tt^le,  and  at  low  ohargea. 

Speeimena   of  Mappinf(,   Drawinga  in   Cr^on,    Law 
Forms,  Cironlars,  kc,  sent,  if  required,  to  anj  address. 

Letter-press  TVintinf;  on  the  osnal  low  terms.    Book- 
work  one-third  less  than  is  obar?ed  in  London. 
Carriage  paid  to  all  parU  of  die  Weat. 
Addraas,  Ur.  Woosiar,  Semaraet  OaaBty  PriatiBc 
OSms,  l^anton. 


4  PRACTICAL  APPLICATION  of  the 
JOIKT-BTOCK  COMPAHrreS'  ACTS  to  the 
T8TBATION  and  OOVBBN  MBNT  of  A98TTKANOE 
SOCIETIBS,  wMh  a  Preoedent  of  a  Deed  of  gettlsment, 
and  Forms.    Prioe  90s. 

A  GUIDE  to  the  FORMATION  and  MA- 
NAGEMEfTT  of  FRrESDL11BO0IETIE8.  fbrAssoranoe, 
Investment,  and  BmigratioB;  with  Bnlea,  Fonaa,  and 
Life  Tables.    Prioe  8s. 

A  POPULAR  GUIDE  to  BENEFIT  BUILD- 
ma  and  FBEEHOLD  LAIO)  SOCIETIES.  Seooad 
edltion^rice  2s.  6d. 

By  J.  H.  JAHES,  Baq.  ConanUsff  Aotiuiy. 

London:  SiKPmi  and  Co.  Stationera'  Haft^oort; 

and  by  order  of  all  BooksaUan. 


Jonaa,  William,  esq.  Crosby -aqnare. 

Maynard,  Jonas  Alleyne,  eaq.  Tampla. 

Itetia,  John  Michael,  eaq.  Hoornto-straat  Chamber*. 

HoaxOjru,  Joseph  Noakea,  esq.  Qny'a-InB, 

MaiTay,  William,  esq.  London-atieat. 

C^moaa,  Jelinger  Cookson,  esq.  Temple. 

Tt>rr,  John  Smale,  esq.  Bedfora-nw. 

WUhall,  William,  esq.  Parliament-street. 

Wordsworth,  Charles,  eaq.  Temple, 

AUniTOBS. 

Ajtton,  W.  Scrope,  esq.  Leeds. 

Bua^,  John  Jackson,  eaq.  Beading. 

Ooaset,  Mont&gne,  esq.  Coleman-street. 

Hand,  Bobert  William,  esq.  Stafford. 

Nation,  Bichard,  esq.  Orchard-street,  Portman-sqaare. 

THIS  SOCIETY  pn«enU  the  following 
alTaotages  to  tha  Aaaored : — 

lit.  The  security  of  a  large  mbaoribed  capital. 

Sad.  BxeraptioD  of  the  assored  trma  all  habili^. 

Srd.  Tables  of  premioma  affording  particiilar  adrantagea 
tOTOinff  Uvea. 

«th.  Foux-Fimis,  ob  Eisaxx  ras  Cbht.  of  the  proSIa 
divided  among  the  assured  open  the  participating  scale, 
wttlMmt  deduction  for  interut  on  capital  or  gnarantee 
ftlttd. 

6th.  Policies  i:n>iiinniBi.a,  axoept  in  oaae  of  tnui. 

Ml.  This  Society  gives  a  mooh  larger  share  of  profits  to 
the  aaanred,  and  at  a  lower  xate  m  praminm,  than  the 
great  nujority  of  other  life  offloea. 

7Ui.  Parties  wishing  to  asanra  thaa  liraa  without  par- 
tisipatiiw  in  the  proflta  can  do  so  on  a  lower  seals  of  pre- 
miuM  toan  that  of  a  large  proportioo  of  other  ofBoaa. 

AiMBnaoea  may  be  allwted  thioagh  any  ie,peotabla 
SoUaitor,  or  by  applieation  to 

CuaLas  Joxa  Onx,  Saeivtaiy. 

IT.B.  Siteaaed  liTC*  aaaozad  at  adeqoata  preaiiiiiaa. 


THE  LAWYKK'S  VADE-ICBCUM. 

THE  LAWYER'S  POCKET-BOOK  is 
desired  to  supply  to  Lawrers  the  inftirmation  re- 
auired  in  Courts  and  m  Offices.  In  a  small  pocket  volume, 
:eant^s— 1.  An  Almanac  for  the  present  year— 2.  An 
Almanac  for  bat  year— 3.  Tablea  (hewing  the  moon's  time 
of  riaina  and  setting  laat  year  and  tUs  year— 1.  TtaneTaUes 
of  an  the  Court*— 6.  Tables  fl>r  ready  eompntation  of 
interest — 8.  Table  for  computing  value  of  theranda— 7.  A 
complete  taMe  of  all  the  existing  Stamp  Butiea  alphabeti- 
cally arranged— 8.  The  pnbbe  offloers  and  oflleeB,  &e.  ftc. 
Price  Ma^Mee  onlf. 

In  oonseqneneeof  tha  small  price  of  this  Pook^Book, 
it  oaa  only  be  sentln  a  parcel  with  other  books,  or  proenied 
by  order  throngh  a  Books^er  in  the  country. 

CaocaroKn,  2D,  Essex-stfeat,  Btnnd. 


mW  PBACTIOB  OF  THE  COUNTT  OOCBXB. 

In  tha  pre**,  and  to  be' published  as  aoon  aa  tha  aaa 

Statutes  nave  passed, 

THE  FOURTH  EDITION  of  COX  and 
LLOTD'S  LAW  and  PEACTICE  of  the  COrBIT 
COUBTS ;  entirely  rerised  and  recast,  so  as  to'  mdade 
the  new  BULBS  of  PEACTICE,  aU  the  new  Statatta, 
and  all  the  casea  decided  to  thia  time.  By  BDWASD 
W.0OIandM0BGAHLLOYD.Baqra.Baniitias  at  law; 
Its  contents  are  thus  arranged : — 

Book  I.  Tht  CohtU. 
Book  n.  The  Offlren,  tiieir  duties  and  powers. 
Book  in.  The  aimify  Omrl  qf  London. 
BooklV.  2a«  jMiiMtttm   in  — 1.  Ooeanaa    lMm;X 
Bqad^i  8.  iBsohraMT;  4.  Charity  Bat^te; 
6.  Winding-ap ;  6.  Friendly  8ooieti««. 
Book  T.  ^ipeoi  to  Oe  Afiiiw  CbarO— 1.  To  tbe  Sa- 


THE  NEW  LAWS  OF  THE  SESSION. 

MR.  CROCKFORD  has  the  following 
works  in  tbe  press,  comprising  the  various  im- 
portant new  laws  of  the  present  Seaeion.  Orders  tmiu- 
mi/ted  imwudiaUIj/  will  secure  the  earliest  copiea,  which 
win  be  sent  by  post,  free  of  eoat,  oa  tha  day  of  pnbli- 
catioo. 

I.  The  REGISTRATION  of  ASSURANCES 
ACT,  with  explanatory  notaa,  ftaB  faatmotloas  to  praoU- 
tionera,  and  a  ooplons  index.  By  WILLIAM  HUOHES, 
Bag.  Barriater-at-Law,  Author  of  "  The  Practice  of  Bale*," 
"The  Praotioe  of  Hortgagea,"  "Oonei**  Fraoedents  ia 
Modem  Oooreyaaeing,**  ae. 

II.  The  NEW  CRIMIN.-IL  STATUTES  (Lord 

Camphell*s  Act  for  the  better  Administration  of  Criminal 
Justice,  the  Expenses  of  Prosecutions  Act.  the  Criminal 
Offences  Act),  together  with  all  the  Criminal Statntea,  and 
a  Digest  of  all  the  Criminal  Caaea  daoidad  during  the  last 
four  years,  serving  aa  a  Suppltmtnt  to  Arekhotd  or  JKo«co«, 
with  Notes  and  Indsx.  By  Bowakd  W.  Odx,  Esq.  Bar- 
rister-at-law.  Editor  of  "  Cox's  Criminal  Law  Casea,"  and 
W.  St.  L.  BxBliroTOir,  Eaq.  Barriater-at-Law.  Price 
6s.  ed.  sewn;  6s.  cloth ;  7s,  6d. half-bound ;  9s.  bound. 

III.  The  LAW  of  EVIDENCE  AMENDMENT 
ACT,  with  Intredoetioo.  Notaa,  and  Index.  By  Emnas 
W.  Cox,  Baq.  BanistarwO-Law. 

N.B.— TUa  will  ho  in  two  aiiea,  to  bind  op  with  the 
text-boohs :  in  8to.  to  bind  with  Taykir,  Phillipa.  BtarUe, 
Ac.  price  2a.  6d.  sewn ;  Ss.  cloth ;  4s.  6d.  half-bound ;  and 
in  12mo.  to  bind  with  Roscoe,  Archbold,  Ac.  prioe  ia. 
aawn ;  Sa.  6d.  doth ;  4s.  half-bonnd. 

OrdtniltomUttafeparH«ularlfwliMtiMitrtuini,and 

IV.  The  SIXTH  EDTTION  of  COX'S  LAW 
and  FHACnCB  of  BBOIfrTBATION  and  of  ELEC- 
TIONS, oomprising  all  the  cases  and  new  statutes  to  this 
Uow,  mth  (ul  instmotiona  to  agent*  for  the  maaacement 
of  registration  or  of  an  election.  BtBdwuis  W.  Cox, 
Esq.Barriaternit-Law.  Price  10*.  Od.  cloth;  Us.  half- 
bound  ;  14s.  bound. 

V.  The   FOURTH   EDITION  of  COX   and 

LLOYD'S  LAW  and  PBACTICB  of  tbe  OOUNTT 
OOUBTB,  a*  regolated  by  the  new  Bolea  of  Practioa  and 
tha  new  Statutes,  oomprving  all  the  oases  deckled  to  this 
time,  all  the  forms,  &c.  the  practice  in  tha  Tariousjuris- 
dictiona,  aad  a  chapter  of  inatructiaoa  to  jadgaa,  ofioers, 
and  praetitionera,  in  their  duties  under  the  new  Bqnity 
Jnrisdietion.  Pitee  Ms.  cloth;  Us.  hatf-bonad;  Ms. 
boaad. 

N.B.— Tha  new  Bolea  of  Practiee,  with  a  oopknia  Index, 
in  a  amall  pocket  sise,  for  use  until  the  above  new  edition 
of  2%e  PnetiM  can  be  pnbHabad,  vrill  be  given  without 
oharge  to  any  person  ordering  the  sewaditioaof  Cbaaad 


charge 


paiior  Conita;  Z. 

tioa ;  4.  Osctiusaii. 

Book  YI.  Hu  Pr—liee  at  Onaaioa  Lam, 

the  new  mlea  and  forma — 1.  The 
Siunmons  and  Particmlara ;  3.  Hearvi^;  4 
New  Trial ;  6.  Execution ;  6.  laternieadsr; 
7,  AlMtrathm ;  8.  Sommona  on  Js4giaeaa; 
9.  Kaoocda :  10.  Writ  of  Bmr ;  II.  AaUm 
by  and  agaiaat  Bxaoutora  mA  AjdaMb- 
tratora. 
Book  Tn.  Hu  PraeHct  U  Ou  new  Eqmiif  JnvficMsa, 
glrfng  to  Judges,  Officer*,  and  Tractilaoaais 
nill  iaatmetion*  for  the  ooadnet  of  Bqdiy 

matter*,  with  preaedenta,  fbrai*.  ^. 

Book  ym.  2cMeM>  in  tka  Omm^  CovU. 
Book  IX.  Stflevia. 
Book  X.  Seceemr  itfTtmminh, 
Book  XI.  JwsswfiaaiyVr  rntalHn. 
Book  XII.  Sning  m/tnni  manmmta. 
Book  XIII.  Am  oa/CMs. 
BookZIV.  CoitfeuUmffVM. 

An  Armnntx  contain*  the  Snlea  of  FiKtiea,  VoaB*. 
Order*,  and  Statute*. 

Law  Tme  Ofllea,  W,  Eaaex-atm*. 


VI.  The  NEW  RULES  of  PRACTICE  in  the 
COOBTY  COUBTS,  with  Tablea  of  Feea  and  a  very 
copioua  Index.  By  the  Editor  of  the  *'  County  Courts 
Chroaiole.*'    Pocket  sixe,  price,  t».  sewn ;  2s.  6d.  cloth. 

VII.  The  PRACTICAL  STATUTES  of  1851. 
Piloe7«.  ed.doth;  •*.  half-bonnd;  U*.  booid.  TU*  i* 
deaigned  to  anpphr  to  the  BogHsh  Lawyer  aB  tha  Acte  re- 
lating to  Engusid  in  a  convenient  form  for  aaa,  aad  at  a 
email  price,  with  Notes  and  a  copious  Index  tor  raCsranoe, 
without  burdening  him  with  the  Sootch,  Irish,  and  Colonial 
Statute*.  It  is  edited  by  Wh.  Paxaxsoir,  E^.  Barriater- 
at-Law. 

N.B.— The  Tol.  of  FBAOnOAL  BTATUTES  for  1860 
nay  itfl  be  had,  price  7*.  8d.  cloth. 

Caocxioas,  W.  Kner-rtreat,  Stcaad, 


THE  EXPENSES  of  FUNERALS,  ao 
much  complained  of  aa  extortiooate  aad  waaiieaa 
•ary,  can  be  redueed  to  a  Biederal«  aeale,  and  oMoaa 
saving  of  ene-half,  by  ^pftyiag  ia  tha  ftrst  iastaina  ta 

SHILLIBEEB'S  oSca,  initead  of  amolajriac  tbe ~ 

undertaker,  who  ^enaruly  haato  hsra  aU  the  re 
and  oonseqnently  inflicts  twofold  profita.  8] 
charge  for  a  respectable  hears*  and  coa^  faneral,  twa 
horses  to  each,  eoffln,  pall,  and  every  necessary  artidiv  is 
oalT  10(.  10*.  A  flr*t-rate  fbnenl,  it  for  a  iiiililiiaaa. 
with  lead  eoflin,  caaa,  hear**  aad  fcor,  two  roashsaaaa 
paira,  aad  aU  aeedibi  fitting*,  oaiplate  fisr  30  gsBsaa. 
Artisans'  Amends  from  41. ;  tradeamen'a.  61.,  U.,  aai 
upwards.  No  extra  charge  within  ten  milaa  of  Loadaa. 
ntent  foneni  carriage,  to  convey  deoaaaed  *ad  ax 
maomsr*  to  any  eeaietery,  with  two  bonea,  II.  II*.  M.; 
*iaale  hor**,  1{.  1*. ;  haane  or  noorwiac  '^ 

It.  1*.  each.— City-road,  Mzt  BnahiltteUs 
Originated  in  1842. 


ECONOMY  in  FUNERALS.— SINCLAIR 
and  SON  beg  to  ittfbrm  ttie  naUie  ofthsv  GSmur 
FUNSBAL  B8TABLI8HMXNT,  at  4,  FiBaharT4tuaai , 
Oity-road.  Bv«y  saqniBita  artist*  in  ^  above  kaa,  wKk 
eoonamy ,  at  stated  ofaargea: — Oenfleman'scarriacafaaai  al, 
W.  6s.  6d. ;  tradeaman's,  91. 10a.  6d.;  artiaaa's,  41.  4a.; 
children's,  21. 2s.  FuneraJ*  oondaeted  in  the  beat  msnaor. 
from  11.  and  tipwmrfia.  See  oor  prospeeto*.  Letters  p<ae» 
taally  attended  to,— Pleaae  to  obaaie  the  siitnas,  uppa 
site  (he  Fiasbory  Charitr  Bohoda. 


ECONOMY  IN  FUNERALS.  —  W. 
8T0CK.WELL,  PNDEBTAgER,  FTTTEEAX- 
FUBNIBHEB,  and  FBATHBRKAN.SI.Hainpatnd-raadi, 
near  New-road,  St.  Paneraa,  and  80,  CBrnhndge-pha*. 
aaar  St.  Mary'*  Hoqiital,  faddiagtoa. 

W.  Stockwall'tehuvaaare— 
For  a  Geotleman'a  First.Claaa  Fonaral,  with  lead 
coffin,  case,  hearse  and  four,  two  coaches  aad 
pair,   feathers,   velvet*,   ana    ail    uar&l    fiW 
tings,  2U. 
Tradesman'a  ditto,  cloth  coIBb,  Ac.  Ac.  beans  aad 
ooaeh,  paira,  &athaa.TalT*te,aataa,  aad  aaaat- 
anta,  Ac.  U. 
Artisan's  oarrlaga.fiinaral.  ooffia.  and  -■■■-*"'**_ 

&c.  31.10s. 
Walking  ditto,  U.  ta. 
Children'*  earriage-ftmeral*,  flroai  U.  10*. 
Walking  ditto,  mm  18a. 
The  object  of  tbeae  EatabUdnsaats,  wWeh  aoakiBr 
ecoaom^  with  reapantahilHy,  i*  to  present  the  mean*  ci 
interment  on  such  a  scale  a*  shall  fall  within  the  rim 
stances  of  every  individual.— For  forther  particalara  i 
our  pTospeotua.    Originated  1636. 


LETTER-COPYING  MACHINES.— Th« 
increasing  demand  for  thate  nsefol  appeadaaaato 
the  counting-house  or  offioe  has  indneed  Visaia.  G&KSK- 
HILL  to  C0N8IDBBABLT  BEDUCE  THEIB  PKICX. 
and  they  respectfully  invite  the  attention  of  tba  Vegsl  pio- 
fesaion  to  th«r  foUowiag  rataa  ^— 

Patent  large  4(0.  screw  mad^ „0    1    O 

„       Foolsoap  folio  ditto » 8    9    0 

Machine  stand,  drawer,  look,  aad  fittings  alt 

complete    1  10    f 

T.  7.  OBBENHIIiL  and  00.  'Wholea^  etataooeia  aad 
Maaofcotaiara,  Philpotjaaa,  Peaehnrih  all « it. 


MOOR-PARK       HYDROPATHIC 
ESTABLISHMENT.-Dr.  SMETHUBST. 


of  the  "  Principles  and  Practice  of  HrdropattiT." 

Edition,  price  es.  and  late  editor  of  the  **  Water  Car* 
Jonmal.'^aanonaeaa  the  BBMOVAL  of  his  Katahfisksaaal 
to  MOOB  PABK,  Fanhaas.  Sarre^,  a  loeality  in  aeaar 
way  adapted  for  a  Hydropathic  lastitalioa ;  oae  konr  aaa 
a  quarter's  jonmay  by  nO  from  the  Waterloo  Statosa. 
Oood  trout-streams  and  still-watar  fishing,  tOKethar  vtt 
eztensire  shooting  on  the  estate. 
"The  purest  water  in  tha  kfagdom."- 


TaraM  I  Two  aad  a  hair  (a  4b«a  aad  a  half  I 
waak.   So  abtt§a  te  baUt  attaadits. 
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SATURDAY.  JULY  26.  1851. 

THE  ATTORNEYS'  TAX. 
Lord  Robbbt  Gbosvbnob  ha*  withdrawn 
bis  Bill  for  the  repeal  of  thia  tax. 

At  present  we  Icnow  not  the  motirea  1h»t 
jifiuenced  this  determination  to  retreat  in  the 
re^  moment  of  victorr. 

But  we  have  no  doubt,  from  tba  good 
^neralahip  which  his  lordship  has  dispUved 
>efore,  that  he  ia  acting  prudently  now.  We 
lave  liitle  doubt,  indeed,  that  he  has  received 
L  promise  from  the  Government  that  it  will 
K>w  to  the  repeated  decisions  of  the  House, 
lod,  without  the  compulsion  of  a  statute, 
■oluntarily  abandon  this  iniquitous  impost  in 
he  next  financial  arranj^ement. 

If  so  it  be.  Lord  Robbbt  Grosvenor 
nil  have  acted  prudently  in  withdrawing  his 
uccessful  Bill.  He  will  hare  turned  his  vic- 
ory  to  the  beet  account. 


REGISTRATION  OF  ASSURANCES 
BILL. 
!'hi8  Bill  has  been  withdrawn  for  the  present 
ession. 

It  will  be  revived  next  year;  but  it  must 
hen  be  fought  after  a  different  fasliion.  Let 
be  Lawyers,  wlw  know  its  practical  difficulties 
nd  defects,  meet  it,  not  by  a  mere  negative, 
■ut  with  a  measure  of  their  own. 

During  the  Vacation  we  will  discuss  the 
erms  of  en^h  a  measure.  It  is  thu  that  we 
lust  protect  ourselves  for  the  future. 

The  means  for  effecting  that  object  shall  also 
e  brought  under  the  consideration  of  the 
'rofession. 

yront.  acvn.  »•.  ••«. 


FREE  TRADE  IN  LAW. 

Thb  die  is  cast  Free  trade  in  Law  has 
been  openly  advocated  in  the  House  of  Com- 
mons, and  has  actually  received  a  partial  re- 
cognition by  the  Legislature.  The  small  end 
has  been  inserted  of  the  wedge  which  is  to 
rend  the  Profession  to  pieces. 

"  Why  should  not  the  suitor  be  permitted  to 
employ  whomsoever  he  pleases  to  be  his  Ad- 
vocate 7  Why  should  there  be  given  to  the 
Bar  a  monopoly  of  advocacy  ?  Let  the  public 
be  free  to  choose  between  the  Barrister  and 
the  Attorney.  Away  with  the  distinction  of 
functions  which  has  been  hitherto  observed. 
Let  them  be  as  one,  so  will  there  be  competi- 
tion, and  competition  will  bring  down  the  | 
price  of  law.  The  two  classes  of  Advocates 
will  bid  against  one  another  for  employment, 
and  the  suitor  mil  reap  the  profit  in  diminished 
charges," 

Such,  in  sum  and  substance,  was  the  argu- 
ment that  prevailed  with  the  House  of  Com- 
moni  formally  to  abolish  in  the  County  Courts 
the  distinction  between  the  Advocate  and  the 
Attorney,  to  overthrow  the  established  rale  of 
the  Profession,  and  to  permit  a  Barrister  to 
take  instructions  without  an  Attorney,  and  the 
Attorney  to  perform  the  duties  of  a  Barrister. 

From  the  confusion  of  functions  that  will 
thence  arise  we  anticipate  incalculable  mischiefs. 
There  will  be  iealousies  and  rivalries  between 
those  who  ougnt  to  be  mutual  assistants  and 
supporters.  Instead  of  the  Attorney  aiding 
the  Barrister  by  employing  him  to  conduct 
the  case  he  has  prepared,  and  the  Barrister  in 
return  for  this  helping  the  business  of  the 
Attorney  by  refusing  to  see  the  client  or  to 
I  take  iostractiona  save  through  the  medium  of 
'  an  Attorney,  we  shall  see,  in  the  County 
Courts,  Banisters  receiving  briefs  from  the 
clients,  and  Attorneys  endeavouring  to  super- 
sede the  Barristers  and  secure  the  double 
fee  of  the  twofold  office.  In  1^  unseemly 
struggle  it  can  scarcely  be  expected  that 
both  will  not  suffer  in  reputation  as  well 
as  in  pocket.  Nor  is  such  a  result  con- 
jectural. We  have  the  poaitire  experi- 
ence of  all  other  countries  in  which  the 
functions  of  Advocate  and  Attorney  are  per- 
mitted to  be  ioined,  as  in  France,  and  Italy,  in 
America,  and  in  all  of  them  the  conaaqneDOe 
has  been  the  depression  of  the  ttatus  of  the 
whoU  Profession.  We  see  in  them  what  we 
shall  be  before  this  generation  shall  have 
passed  away. 

But  the  worst  remains.  What  has  been 
done  is  only  a  beginning.  The  principle  that 
has  becB  avowed  and  aoted  upon  is  of  far 
wider  application.  The  advocates  of  free 
trade  in  law,  who  say  that  there  should  be  no 
distinction  between  Advocate  and  Attomey,and 
that  the  suitor  should  be  permitted  to  employ 
either  one  or  the  other,  who  call  the  privileges 
of  the  Bar  a  monopoly,  and  war  against  them 
as  such,  must  in  common  consistency  carry  out 
their  argument,  and  protest  against  the  mono- 
poly of  the  Attorneys.  TTie  argument  is  at 
least  as  applicable  to  them.  "  Why  should 
the  suitor  be  compelled  to  employ  an  Attorney 
to  do  his  legal  business  for  him  ?  Why  ahonld 
he  not  be  allowed  to  go  to  anu  person,  in  whom 
it  pleases  him  to  plaM  eonfimnee  ?  Doubtless 
many  would  be  found  to  do  hie  work  for  him 
quite  as  well  at  half  the  price.  You  have 
abolished  the  monopoly  of  advocacy  by  the 
Bar,  you  cannot  refuse  to  abolish  the  mono- 
poly of  the  Attorneys  V 

Such  will  be  the  argument,  and  how  can  it 
be  answered  ?  Who  can  doubt  that  it  wiU  be 
urged  again  and  again,  that  it  will  be  carried 
out  practically,  step  by  step,  and  that  its  final 
consummation  may  be  witnessed  by  many  who 
are  now  living  ? 

Indeed  alraady  the  first  blow  has  been 
struck,  the  first  step  has  been  taken.  The 
same  Bill  that  destroys  the  privilege  of  the 
Advocate  also  invades  the  privilege  of  the 
Attorney.    It  provides  that  any  person  may  be 


heard  in  the  County  Courts  with  leave  of  the 
judge.  Thus  the  privilege  of  the  Profession  is 
made  to  depend  upon  the  mere  will  of  the 
judge,  instead  of  being,  as  hitherto,  a  right 
which  none  was  permitted  to  invade.  Is  not 
the  danger  more  imminent  than  our  readers 
had  imagined  ?  Do  they  not  see  how  vary 
little  more  is  now  required  to  set  the  door  widsi 
open,  and  to  overwhelm  them  with  a  deluge  of 
sham  lawyers,  agents,  accountants,  and  debt 
collectors  ? 

And  why  has  the  Profession  been  dragged 
to  this  precipice,  and  subjected  to  this  inva- 
sion, that  threatens  the  destruction  of  both  its 
branches  7  We  are  in  duty  bound  to  tell  our 
readers  frankly  the  cause  of  this  peril.  It  is 
the  consequence  of  vumt  of  unammity.  They 
have  not  pulled  together,  as  they  ought  to  have 
done ;  they  have  forgotten  that  they  are  in  the 
same  boat,  and  will  swim  or  sink  together. 
The  Attorneys  have  inconsiderately  songht  to 
invade  the  province  of  the  Bar,  instead  of 
striving  to  maintain  those  privileges  as  akin  to 
their  own,  and  the  Bar  have  not  sufficiently 
remembered  the  interests  of  the  Attomejrs,  and 
supported  them  by  their  influence  in  and  out 
of  Parliament.  While  surrounded  with  an 
active  foe  without,  we  have  been  indulging  in 
rivalries  and  difference  within,  and  the  common 
enemy  has  availed  himself  of  this  to  destroy  ne 
in  detail,  by  first  invoking  the  aid  of  the  Attor- 
neys to  the  overthrow  of  the  privileges  of  the 
Bar,  and  then  it  will  invite  the  willing  aid  of 
the  public  to  sweep  away  the  privileges  of  the 
Attorneys. 

It  is  in  these  circumstances  and  with  such 
prospects  that  we  call  upon  tlie  whole  Profaa* 
sion,  without  distinction  of  names,  asLawyerCt 
having  a  common  interest,  to  throw  aside  then 
rivalries,  to  devise  together  measnrss  for  the 
general  good,  which  may  serve  to  prarent  the 
fatal  consequences  of  recent  legislation,  and 
enable  them  to  present  a  bold  and  united  front 
against  further  invasions  of  the  interests  of 
either,  assured  that  one  cannot  be  injured 
without  the  other  being  damaged  ako. 

In  this  paper  we  have  songht  to  indicate  the 
mischief  that  has  been  done,  and  the  greater 
mischiefs  that  are  threatened,  and  to  awidccn 
the  Lawyers  to  a  sense  of  their  peril,  and  of 
the  duty  of  union,  which  is  now  incumbent  on 
them.  How  they  should  unite,  and  to  what 
objects  they  should  direct  their  common  efforts, 
will  be  considered  in  future  papers;  and  we 
invite  onr  thoughtfiil  readers  to  give  us  the 
benefit  of  their  suggestions  on  this  most 
anxious  and  serious  inquiry. 


LAW  OF  EVIDENCE  BILL. 
Thb  Commons  have  made  a  material  alteration 
in  this  great  measure,  by  restoring  the  pro- 
vision which  the  Lords  had  struck  out,  com- 
pelling a  wife  to  give  evidenoe  against  her 
hnaband  in  eivU  cases. 

There  can  be  no  doubt  in  the  mind  of  any 
person  supporting  the  principle  of  the  Evi- 
dence Bill,  that  the  Commons  have  only  carried 
out  that  principle  to  its  proper  consequences. 
But  it  is  greatly  to  be  feared  that  it  may 
endanger  the  safety  of  the  Bill  in  the  Lorda. 
Although  it  passed  the  Upper  House  without 
a  division,  it  has  there  many  secret  enemies, 
and  notably  the  Lord  Chancellor,  who  would 
be  glad  to  seize  upon  any  plausible  excuse  for 
its  rejection.  We  trust,  therefore,  that  if  the 
Lords  continue  to  shew  a  repugnaiKe  to  the 
provision  introduced  by  the  Commons,  the 
latter  will  not  persist  in  it.  The  Bill  is  so  vast 
an  improvement  of  the  law  that  it  ought  not 
to  be  imperiled  by  adhesion  to  a  point  of  very 
secondary  importance. 

In  the  meanwhile  the  pendency  of  this  mea- 
sure has  produced  a  curious  effect  upon  liti- 
gation. The  extraordinary  diminution  of  civil 
business  on  the  present  Circuits  is  not  wholly 
the  result  of  the  County  Courts,  but,  to 
a  considerable  extent,  a  temporary  conae- 
qoenoe   of  the   Law  of   Emdenet  AmencU 
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meitt  Bill,  which  ii  operating  thug.  That 
meaaare  being  designed  to  permit  the  ex- 
amination of  the  parties  to  the  suit  as  wit- 
nesses, impending  trials  have  been  delayed, 
notice  of  tnal  recalled,  and  records  withdrawn, 
purposelr  to  await  the  passing  of  the  Bill, 
which  wul  enable  the  cases  to  be  proved  more 
entunlf  and  with  half  the  cost  than  they 
eoold  be  if  they  were  to  be  tried  at  these  pre- 
sent Assizes. 

What  an  emphatic  testimony  is  this  to  the 
merits  of  Lord  Brougham's  Bill ! 


THE  OATH, 
With  the  political  question  which  Mr.  Alder- 
nrnn  Salomons  has  caused  to  be  raised  in  the 
House  of  Commons  we  have  no  concern,  nor 
do  we  care  about  it.  But  the  legal  question  is 
of  great  interest  and  importance,  and  having 
elicited  opposite  opinions  from  two  such  great 
authorities  as  Mr.  Bbtbbl  and  the  SpLi- 
ciTOB-GcNERAL,  we  Cannot  pass  it  by  with- 
out notice. 

It  certainly  seems  to  us  to  be  sufficiently 
dear. 

A  statute  prescribes  on  oaf  A,  in  a  form  there 
given,  to  be  taken  by  members  of  the  House 
of  Commons. 

It  is  a  rule  that  when  an  oath  is  directed  to 
be  taken  by  law  it  is  to  be  taken  in  the  form 
that  is  most  binding  upon  the  conscience  of 
the  person  taking  it. 

An  oath,  therefore,  consists  of  two  parts,  the 
oatk  proper,  or  that  which  the  party  swears  to 
do  or  not  to  do.  and  which  is  the  substance  of 
the  oath,  and  the  adjuration  or  sanction,  which 
is  tke  form  in  which  the  substance  of  the 
oath  is  taken. 

When  a  law  prescribes  an' oath,  the  sub- 
stance cannot  be  varied,  but  the  form  in  which 
it  is  administered  is  varied  according  to  the 
belief  of  each  person  called  upon  to  take  it. 

Thus  it  is  that,  in  a  court  of  justice,  while 
the  substance  of  the  oath  is  never  altered,  the 
form  of  its  adjuration  is  varied  continually,  to 
meet  the  various  scruples  of  conscience,  every 
person  taking  it  in  tne  manner  which  he  be- 
lieves to  be  U>e  most  binding  upon  his  own 
conscience. 

To  apply  this  principle  and  practice  of  the 
law  to  the  case  of  the  House  of  Commons 
oath. 

The  statute  there  has  prescribed  an  oath ; 
the  adjuration  of  that  oath  is  "  on  the  true 
bith  of  a  Christian."  A  Jew  objects,  of  course, 
to  repeat  such  a  formula,  but  he  is  ready  to 
take  the  substance  of  the  oath  in  the  form 
most  binding  on  his  own  conscience. 

Can  that  portion  of  the  prescribed  oath  be 
legally  dispensed  with  i 

We  have  no  doubt  that  it  can.  The  same 
Tnle  is  applicable  to  this  as  to  any  other  oath ; 
and  all  otner  oaths  are  in  their  adminstration 
adapted  to  the  conscience  of  the  taker.  The 
in-actice  of  the  law  is  to  permit  ike  form  to 
'  De  varied,  provided  the  substance,  that  is,  the 
■oath  properly  so  called,  is  stricdy  observed. 
'Now,  the  words  "  on  the  true  faith  of  a  Chris- 
tian" areno  part  of  f  A«  oath  itself,  the  member  is 
not  required  to  swear  that  he  is  a  Christian,  it 
'is  nothing  more  than  the  form  in  which  the 
oath  is  administered,  and  which,  not  being 'the 
lona  most  binding  upon  the  conscience  df  a 
Jew.  is  not  the  form  in  which  it  ought,  ac- 
-eording  to  the  practice  of  the  law,  to  be  ad- 
ministered to  him. 

But,  as  if  to  make  the  absurdity  of  any 
different  construction  the  more  palpable,  the 
House  allowed  the  oath  to  be  administered  on 
the  Old  Testament,  thus  admitting  the  prin- 
mple  that  the  form  may  be  varied  to  meet  the 
particular  conscience.  This  once  admitted,  it 
IS  very  difficult 'to  say  why  a  similar  variation 
might  not  be  legally  made  with  the  same  pur- 
pose in  another  portion  of  the  form,  which  is 
not  of  the  substance  of  the  oath. 

We  trust  that  this  very  curious  and  interes- 
ting question  will  in  some  shape  be  brought 


under  the  consideration  of  the  judges,  and 
fairly'and  fully  argued.  Were  it  not  for  the 
confident  assertion  of  the  two  Law  ofBeera  of 
the  Crown,  we  should  fed  scaredv  a  doubt  that 
their  decision  would  be  in  accordance  with  the 
argument  which  we  have  sought  to  state 
briefly,  but,  we  trust,  intelligibly. 
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Tbobsdat,  Joly  24.— The   Rapl 
given,  by  cominisdoD.  to  the  foUowBac  bilk  :— 

The  Snnnqr  of  Oiert  Britain  BiU,  tSe  Sdooiatti 
Amendment  Bill,  the  Lsndloid  and  Tenaat  BiB.die 
Prisons  ^tlsnd)  Bill,  the  British  White  Hem« 
Fishery  Bill,  the  Common  liodsing-boaK*  Bil^  tie 
LodgiDg-hoases  Bill,  the  EccUnastieal  Jmiifii&B 
Bill,  the  Highway-rates  Bill,  the  Loan  Soeicte  HB. 
the  Ifilitia  Ballots  Snspeosion  BUI,  the  Aoosed 
Tans  Comnwition  Bill,  the  PabUc  Works.  Raheries, 
&C.,  Bill,  the  Appreatioes  to  Sea  Servioe  (Inbadj 
(No.  2)  Bill,  the  MsrrisMS  (India}  Bill,  tfeToB- 
pike  Acts  ConHnoanoe  Bill,  the  TBraiake  Tnats 
Anangement  Bill,  the  Inhabited  Houe  Doty  BO. 
and  toe  Baneaaes  and  Freemen's  PiitisiiiirtBi 
Franchise  Bill.  More  tiian  fifty  otter  biaf,M 
and  private,  also  lecetred  the  Royal  i 


HOUSE  OF  COMMONSl 

'ADMlNISTBAnON  OP   OtOlttMAL  /OMSCV 
IMPBOVBMaMT  BUS. 

WivNBSDAT,  Julir  23.— The  Hoase  mat  into 
committee  npon  this  Bin.  Ondsosel.llr.BAUiBS 
said  he  wai  anxious,  u  chairman  ot  the  aded  ea*- 
mittee  which  had  aat  npon  this  sahiact,  to  Mats 
bri^y  the  extremely  impoitaiit  oMeets  wkacli  he 
apprehended  would  be  earned  into  effect  by  this  BB. 
The  measnie  itself  was  for  the  imjnimaieal  «f  the 
administration  of  criminal  jnstioe  m  tUi  eoaatiy, 
aad  it  was  one  of  a  series  for  the  purpose  of  cftctiag 
real  and  valuable  improvements  in  thielaw.  fiaatka 
tlie  public  were  indebted  to  tite  present  Liad  Chief, 
Justice  of  the  Queen's  Beach.    The  Bill  faalcaae 
down  from  the  House  of  Lwds  with  the  a|<|aubsnoa, 
he  believed,  of  all   the  law  lords,  in  that  Hoanv 
but  there  wereeome  provisions,  wiA  regard  towfaitft 
oneor  twoofthejudgesfelta  diiBcnlty;  yetagieat 
proixMrtion  of  the  leanied  judges  both  in  Fnjliadaad 
Ireland  were  decidedly  in  favour  of  it.    By  the  fnt 
chuise  powers  of  an  exteniire  nature  were  ^en  ts 
the  Court  of  amending  any  vaiiaiic«  whidi  night 
appear  between  the  indtctmeotoo  wUefa  the  prisoaa 
was  tried  and  the  evidence,  regaid  being  bad  dattfae 
prisoner  should  not  be  prqudioed  or  the  meiilB  of 
the  case  perverted  by  sudi  amending.    This  was 
analogous  with  the  power  which  had  been  given  la 
amend  in  aril  cases  by  aa  Act  passed  aa  long  ago  as 
1832  (the  3  &  4  Wm.  4,  c  42).    He  beliered  tkat 
great  advantage  would  result  from  tUa  daase,  aad 
he  hoped  that  the   Honse  woold  fhiak  that  tits 
courts  might  safely  be  iotrusted  with  the  power  ia 
this  respect   which   the   Bill    propoicd    to    ipn 
them.    Another  object  which  the  Bill  had  in  view 
was  fiitt  of,  shortening  and  simph^ng  the  bam 
of  criminal  pleading.    At  present  indictmeota  in^ 
be  made  of  very  great  length,  entailing  great  ex- 
pense in  the  framing  of  them,  and  great  nak  of  van- 
anoe  in  the  proofs.    The  oounta  were  multipGed  ta 
an  incredible  extent,  there  being  sometimea  as  ssaay 
aa  10, 15,  or  20  in  a  simple  case  of  homicide,  riagiag 
the  chanies  npon  every  posable  mode  by  whid  the 
death  might  be  supposed  to  hare  been  ooo 
These  counts  were  frequently  exoeediaiply 
dictoiy  in  themselves ;  and,  after  all,  it  might  1 
that  the  right  cause  had  escaped  attentioo.     By  the 
Bill  before  the  House,  instead  of  being  neoesaary  to 
recite  the  precise  means  snd  manner  oy  srhick  tie 
homicide  had  been  effected,  it  would  be  stifficieat  to 
state,  in  cases  of  murder,  thst  the  party  -"  did  wil- 
fully and  feloniously  killand  murder;"  and,  incaaei 
of  msnslaagbter,  that  he  "  did  (ekniioasljr  1^  aad 
slay."    The  third  object  of  great  importanee  had  n- 
feience  to  strictly  formal  objMiioos.    With  ragacd  *e 
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aerenl  of  these,  it  was  provided  that  then  should 
heneeforth  be  no  opiMnrtunt^  of  taUnc  nuh  olqee> 
tiDOs  at  all,— objections,  for  instanee.  sneh  as  those 
to  the  formal  conclusioii  of  an  indictment,  leaving 
ottt  the  words  "  against  the  peace,"  &c.  Another 
object  of  the  Bill  was  this,  that  if  it  should  turn  out 
on  the  trial  that  the  party  had  not  been  guilt^r  of  the 
entire  offence,  but  of  on  attempt  to  commit  it,  then 
it  would  not  be  necessarr,  as  at  present,  to  prefer  a  new 
indictment,  but  the  jury  might  convictthe  party  of  the 
attempt  to  commit  the.oflenoe,  and  the  Court  should 
have  ^)Ower  to  sentence  upon  that  finding,  just  as  if  the 
indictroenthadbeenfortheattemptintfaefirstinstanoe. 
Tlie  Bill  also  contained  provuions  for  rendering 
more  easy  and  certain  prosecutions  for  the  crime  of 
pajnry.  At  present  the  indictments  were  of  moat 
nnwieldly  length,  and  it  was  only  the  Superior 
Courts  which,  Dy  virtue  of  the  statute  of  George  II. 
had  the  power  of  ordering  prosecutions  for  that  of- 
fence. This  Bill  would  enable  the  jnS|;e  of  a  County 
Court  and  of  the  inferior  courts  generally,  if  they 
had  reason  to  suspect  that  perjury  had  been  com- 
mitted,  to  direct  that  a  prosecution  should  be  insti- 
tnted  agdnst  the  party,  which  might  proceed  to  trial 
trader  me  o«der  of  the  Court.  A  simpler  form  of 
indietment  also  was  given,  bat  still  it  was  not  we- 
dneed  so  far  as  to  prevant  the  defendant  from  having 
•very  information  as  to  die  real  nature  of  the  charge 
ag^nst  him.  Tiiere  were  several  other  objects 
of  inferior  importance  contemplated  by  the  Bill, 
with  which  he  would  not  trouble  the  House.  His 
belief  was,  alter  a  good  deal  of  experience  in  watch- 
ing the  administration  of  the  criminal  law,  and 
wme  alto  in  the  actual  administration  of  it,  that  it 
would  have  a  very  great  tendency  to  improve  the 
administration  of  criminal  justice — that  it  would 
render  it  cheaper,  more  simple,  and  more  cer- 
tnn  in  its  results — that  it  would  have  the  efliict 
of  doing  away,  in  a  great  measure,  with  the 
technicuities  which  often  enabled  a  priaooer  to 
escape  fh>m  justice,  and  that  it  would  reduce  the 
matter  to  a  mere  finding  upon  the  troth. 

The  Bill  then  went  through  committee  after  a 
diort  discnssion. 

ATTOIKSTS'  AND  SOLICrrOBs'  CE11TIFICAT«  BILL. 

The  aecond  reading  of  this  Bill  was  postponed  till 
that  day  three  weeks. 

B.EOI8TRATI0N  or  A88URANCC8  BILL. 

Thubsdav,  July  24.— Mr.  Mdllinos  asked, 
whether  it  was  intended  to  proceed  with  the  Regis- 
tration of  Assurances  Bill  in  this  sessbn  ? — Lord  J. 
RcssKLi.  had  been  very  anxious  to  proceed  with  this 
Bill,  which  was  of  great  importance,  and  was  fatonded 
npon  principles  recommended  by  some  of  the  highest 
Mthorities ;  but  he  found  that  not  only  woald  it  be 
necoaeary  to  explain  the  Bill  at  considerable  length 
upon  the  second  reading,  probably  leading  to  neat 
debate,  bat  that,  afterwards,  either  the  Bill  ought  to 
go  to  a  select  committee,  or  it  must  take  up  very 
considerable  time  in  tUscussion  in  tlie  Houses. 
Under  these  eircomstances.  considering  the  period 
of  the  session,  he  most  very  reluctantly  postpone 
tbia  Bill.  It  would  not  answer  any  purpose  now  to 
Iiave  it  explained  on  the  second  reading,  because 
there  were  some  objections  which  might  be  made  to 
it,  and  which  might  be  obviated  on  bringing  forward 
the  Bill  in  another  year,  and  therefore  part  of  the 
diacnasion  might  involve  loss  of  time.  He  would 
repeat  that  he  attached  very  great  importance  to  the 
Bill,  and  to  the  object  it  was  intended  to  promote. 
He  abould  move  next  day  that  it  be  read  a  second 
time  three  months  hence. 


THE  MAGISTRATE, 

AtlJ>  PABOOHIAL  AND  MUmciPAI,  LAWTKB. 

Summan;. 
Ilbbaot  the  new  Criminal  Offences  Act  has  pro- 
Inoed  a  difficulty  and  doubt,  which  will  occupy  the 
Conrt  of  Criminal  Appeal,  unlest  provision  be  made 
lilr  it  in  the  Bill  now  before  the  House  of  Com- 
Bona.  The  9th  section  of  that  statnte  (14  Viet.  c. 
19)  provides  that  in  the  case  of  offences  which  are 
nade  Monies  only  after  previous  summary  oonvie- 
ioQS,  "  it  shall  not  be  lawful  to  chal^  the 
ury  to  inquire  concerning  any  previons  conviction 
intU  they  shall  have  inquired  concerning  such  sub- 
equent  ofTence,  and  shall  have  found  such  person 
inilty  of  the  same  ;  and  whenever,  in  any  indict- 
nent,  any  previous  conviction  shall  be  stated,  the 
eaiding  of  auch  statement  shall  he  deferred  until 
iter  soch  finding  as  aforesaid,"  except  in  case  of 
vidence  given  of  good  character.  Upon  this  a 
practical  diflBcuIty  has  arisen  as  to  the  mode  in 
rhich  the  charge  is  to  be  stated  to  the  jury,  and 
he  plea  taken;  for  if  the  reading  is  deferred,  how  is 
he  prisoner  to  plead  to  the  whole  indictment,  the 
cry  charge  being  that  having  been  previously  con- 
icted  be  is  now  chargeable  with  felony  ?  In  a 
sport  from  the  Home  Circuit  (17  Law  T.  223), 
lua  qaeatioa  was  uikai.  of  the  Court  by  the  Clerk  of 


the  AmlgM,  and,  after  consultation,  the  two  jodgea 
(Ai,DamM>K,  B.  and  Jbstis,  C.J.)  agreed  that  as 
it  was  imnoitible  to  aet  up  to  the  strict  letter  of  the 
statnte,  die  old  praetioe  should  still  be  observed, 
and  the  prisoner  called  upon  to  plead  to  the  whole 
indictment,  and  then,  when  given  in  -charge  to  the 
jury,  that  portion  of  it  jrhich  related  to  the  former 
conviction  should  be  omitted. 

The  House  of  Commons  is  pursuing  a  very  rigid 
coune  with  all  Turnpike  Bills.  Defeated  in  the 
endeavonr  to  regulate  them  by  a  general  measure, 
the  same  object  is  sought  to  be  attained  in  detail, 
and  as  new  Acts  or  Contmuance  Acts  are  required, 
a  committee  of  the  House,  specially  appointed  for 
the  purpose,  inserts  the  principal  provisions  of  the 
rejected  Bill. 

We  hope  very  shortiy  to  submit  to  our  readers  a 
snednct  statement  of  the  requirements  of  the  com- 
mittee in  all  new  Turnpike  Bills,  which  has  been 
promised  to  be  supplied  to  us  bv  the  Parliamentary 
agent  who  bat  been  most  extensively  engaged  in  the 
canrdsetof  them.      ^_^^_  E.  W.  C. 

REG.  e.  HYDE. 

TO  THE  BDITOB  OV  THB  LAVT  TIMES. 

Sib,— I  observe  with  much  regret  the  decision  of 
Mr.  Justice  Wightman.  in  Reg.  v.  Hifde,  17  Law  T. 
170,  as  it  will  serve  to  shake  the  impression  gene- 
rally entertained  that  the  forms  given  in  11  &  12 
Tict.  0.  43,  would  Bufiiee  in  all  casta,  especially  after 
the  case  of  «e«.  V. /o/buim.  8  Q.  B.  102 ;  15  L.  J.  M. 
c.  7  ;  and  6  Law  T.  121,  had  decided  that  a  convic- 
tion in  the  form  given  by  statute  b  good,  although  it 
does  not  appear  who  the  informer  is  to  whom  the 
moiety  of  the  penalty  is  to  be  paid.  There  the  stat 
on  wUdi  the  conviction  was  had,  directed  one  moiety 
of  the  penalty  to  be  paid  to  the  informer,  and  the 
other  moiety  to  the  Crown ;  and  the  conviction  fol- 
lowing the  sUtutory  form  directed  the  penalty  "to 
be  distributed  as  the  Act  directs;"  and  this  was 
held  to  be  sufficient.  It  does  not  appear  that  Reg. 
V.  Johntm  was  dted  in  argument  in  Reg.  v.  Hyde, 
as  it  is  not  likely  a  single  judge  would  have  over- 
ruled the  dedsisn  of  the  full  Court.  Will  any  of 
your  numerous  readers  afford  me  their  views  on  the 
hearing  of  the  case  of  Reg.  v.  Johnton  f 
I  am,  Sir,  youn,  &e. 

Jnly  19, 1851.  A  MAOigTBATE'g  Clbbk. 


CORONERS. 
In  year  number  of  the  28th  alt.  I  observed  a  ques- 
tion by  "W.  P."  relating  to  the  duties  of  a  coroner, 
"  where  he  and  his  jury  are  refused  admission  into  a 
house  for  the  purpose  of  viewing  a  body."  Having 
some  interest  m  coroners'  duties,  I  was  curious  to 
observe  what  answer  would  be  given  to  the  query, 
and  find,  in  your  number  of  the  12th  inst.  a  reference 
by  "A."  to  Res  V.  Jmlieet  vf  Kent.  11  East,  229, 
bat  it  does  not  appear  to  me  that  that  case  at  all 
answen  the  query  of  "  W.  P." 

I  was  disposed  at  first  to  think  that  a  coroner  in 
the  case  stated  might,  virtule  officii,  force  an 
entianoe ;  but  on  further  consideration  I  am  inclined 
to  think  that  such  a  coarse  would  not  be  lawful.  If 
a  body  on  which  an  inquest  ou^ht  to  be  held  is 
interred  before  the  coroner  had  viewed  it,  the  town- 
ship might  be  amerced,  and  I  see  no  reason  why  the 
coroner  should  not  then  issue  his  warrant  for  dis- 
interment.    H. 

Salk  of  Bkeb. — The  Bill  prepared  and  brought 
into  the  House  of  Commons  to  amend  the  laws  re- 
Uting  to  houses  licensed  for  the  sale  of  beer,  by  Sir 
J.  Palcington,  Mr.  Deedes,  Mr.  Headlam,  and  Mr. 
Brotherton,  has  been  printed.  The  principal  objects 
proposed  by  the  Bill  are — to  require  proper  certifi- 
cates of  the  character  of  persons  applying  for 
licenses— to  restrict  licenses  to  sell  beer  to  be  drunk 
on  the  premises  to  real  residents  opoccupiers,  and  to 
houses  rated  at  not  less  than  201.  per  annum  in 
cities,  towns,  &c.  containing  10,000  inhabitants, 
15{.  in  places  exceeding  2,500  inhabitants,  and  10/. 
a  year  elsewhere.  Persons  licensed  before  tiie  passing 
of  the  Act  may  have  licenses  granted  to  them  whilst 
they  occupy  the  same  house,  although  it  be  below 
the  qualification.  No  debt  for  beer,  &c.  drunk  on 
the  premises  will  be  recoverable  at  law. 

Ch  iMNEir-swEEPBRs. — Lord  Shaftesbury  has  just 
laid  on  the  table  of  the  House  of  Lords  a  Bill  for 
the  farther  regulation  of  chimney-sweepers.  It 
is  proposed  that  no  person  under  -the  age  of  21 
shall  use  the  trade  of  a  chimney-sweeper,  unless  duly 
apprenticed.  Persons  under  16  years  are  similarly 
prohibited,  except  to  carry  the  apparatus.  Penalties 
are  to  be  imposed  for  disobeying  the  new  regula- 
tions. 

CoPTROLn,  Inclosubs,  atso  Tithe  Cohuis- 
stoNs. — As  the  appointments  of  the  Tithe,  Copy- 
hold, and  Inclosure  Commissioners  expire  at  the  end 
of  the  present  session  of  Parliament,  Mr.  Bouverie 


and  Sir  George  Grey  have  brought  a  Bill  into  th* 
House  of  Commons,  whidi  is  now  printed,  to  con- 
solidate and  continue  for  two  years  the  Copybdid 
and  Inclosure  Commissions,  and  to  provide  for  the 
completion  of  the  proceedings  under  the  Tithe  Com- 
mutation Act. 

County  Rates. — Mr.  Milner  Gibson,  M.P.  has 
obtained  a  return,  which  was  printed  on  Satuiday, 
respecting  the  county  rates.  It  appears  that  in  1849 
and  18S0  there  was  expended  of  tae  giants  made  by 
Pariiament  in  aid  of  the  county  rates  the  sum  Ol 
455,647'.  14s.  of  which  382,483/.  14s.  fid.  was  for 
oountiet,  and  73,1631.  I9s.  fid.  for  borooghs  and 
liberties. 

Fbee  SriTiNog  in  Cbdbches. — From  a  return 
printed  by  order  of  the  House  of  Commons,  it  ap- 
pears that  there  are  304,062  free  rittings  established 
in  the  churches  built  under  the  Church  Building 
Acts  with  aid  of  grants  from  the  Church  Build^i^, 
Commiasionert,  since  the  Act  58  Geo.  3,  c.  45. 


JOINT-STOCK  COMPANIES'  LAW^ 
JOURNAL. 

Tmb  liabilitiea  of  raihoay  eompanie*  as  earrien 
hare  been  again  dispnted  in  the  case  of  WHtom 
r.  The  York,  ^e.  Railway  Company,  17  Lew  T. 
223.  The  facts  were  these.  A  railway  pro- 
fessed to  carry  goods  from  A.  to  B.  within 
a  specified  time,  'llie  owner  of  a  cargo  of  fish 
applied  to  tbe  station  clerk,  who  promised  that 
they  should  be  forwarded  to  a  station  C.  bch 
yond  B.,  the  line  of  another  company,  by  jt 
particular  hour.  The  owner  consequently  lent 
the  fish  in  this  manner,  but  they  were  detained 
between  B.  and  C.  and  spoilt.  On  an  action^ 
bronght  by  the  owner  against  the  companyi 
for  their  value,  it  was  held  that  the  company 
were  liable,  being  bound  by  the  express  pro- 
mise of  their  clerk,  even  although  they  had'- 
published  a  general  notice  that  they  would- 
not  be  responsible  for  forwarding  goods  be- 
yond B.  

WINDING-UP. 
In  the  case  of  Re  The  St.  Jamet'i  Cluh,  17  Lav 
T.  219.  Vioe-Chan«eUor  Bbuce  has  held  a  dnh 
to  be  "  an  association  "  within  the  meaning  of  the 
Wmding-up  Acts;  and  he  would  not  refuse  tbe 
order,  because  it  might  ha  that  none  of  the  mem- 
bers of  the  club  were  responsible  for  its  dehti«- 
Tbeir  liabilities  were,  he  considered,  questions  toe 
subsequent  consideration  by  the  Master. 

Lord  Cbanwobth  has  refused  to  stay,  pending 
the  reference  to  the  Master,  proceedings  in  a  suit 
that  had  been  instituted  on  behalf  of  the  shart- 
holden  in  a  company  for  the  pnrpote  of  fixing 
certain  losses  on  the  directors,  and  for  other  objeott 
than  the  mere  winding  up  of  the  affairs  of  the  oom- 
pany.  The  late  Lord  Chancellor  had  previondy 
refused  a  similur  application  in  the  case  of  this  very> 
company.    {Deek*  v.  Walker,  17  Law  T.  219.) 


REAL 'PROPERTY  LAWYER 
AND  CONVEYANCER. 

A  CASE  that  has  a  curious  interest,  as  shewing 

how  the  leordt  of  a  will  may  be  construed  dii- 
I  ferently  from  tbeir  apparent  meaning,  in  order  to 
I  accomplish  the  real  intent  of  the  testator,  was  that 
I  of  Guadry  v.  Pinniger,  17  Law  T.  217.  A.  ^  a 
\  codicil,  gave  stock  to  trustees  for  her  grendniece,  B. 

for  life,  remainder  to  her  children ;  but  in  case  she 
'  should  die  without  i^sue,  or  they  should  all  die  before 
1  their  shares  became  payable,  "  then  on  trust,  after 

the  decease  of  B.  to  pay  or  assign  and  transfer  the 
'  stock  to  testator's  grandnephew,  C.  if  he  should  be 
I  then  living ;  but  if  he  should  be  then  dead,   then 

unto  his  next  of  kiu,  in  a  legal  course  of  distriba> 
I  tion,  ex  parti  a  matemd."  It  was  held  that  these 
j  Utter  words  were  mere  surplusage,  and  did  nof 
'  exclude  next  of  kin  ex  parte  palernd,  and  that  the 
I  nest  of  kin  of  C.  at  the  time  of  his  death  were 
I  entitled  under  the  ultimate  limitation.  Another 
■  cose,  on  the  coostruction  of  a  tcill,  reported  last 

week,  is  Rfad  v.  SIrangtways,  17  Law  T.  218,  but 
I  it  presents  no  peculiar  point  of  interest.  A  third 
I  viilU  case  was  that  of  Illingworth  v.  Cooke,  17 
>  Law  T.  220.     A.  bequeathed  property  to  all  her 

I  grandchildren,  "except ,"  leaving  a  blank 

I  for  the  name,  which  she  had  omitted  to  fill  up.     It 

was  held  that  none  of  them  was  thereby  excluded, 

but  that  the  bequest  took  effect  in  favour  of  all. 
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Bot  the  two  most  important  and  interesting  ded- 
aSons  in  Ute  Law  of  Real  Property  are  to  be  found 
in  the  cases  of  Doe  dem.  Palmer  v.  Eyre,  and 
'  Doe  dem.  Baddeley  y.  Money,  17  Law  T.  221, 
both  of  which  involve  very  nearly  the  same  points, 
and,  therefore,  should  lie  read  and  noted  together. 
For  the  first  time  the  Court  was  called  upon  to  put 
a  ooBstmction  npon  the  stat.  7  Wm.  4,  and  1  Vict, 
o.  28,  and  its  effect  npon  the  previoos  stat.  3  &:  4 
Wm.  4,  c.  27.  The  later  stat.  reciting  that  doubts 
had  been  entertained  as  to  the  effect  of  the  former 
stat.  so  far  as  the  same  related  to  mortgages,  em- 
powered the  person  claiming  under  any  mortgage 
«f  land  to  maintain  an  action  for  its  recovery  at 
'  any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or 
interest  received  by  such  mortgagee,  although  more 
than  twenty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  bring  such  action 
•ball  have  first  accrued.  In  the  present  case 
tbe  facts  were  that  A.  was  admitted  tenant  at 
will  to.  certain  land  by  B.  and  remained  in  pos- 
teasion  more  tlian  twenty  years,  without  any 
payment  of  rent  or  acknowledgment  of  title.  After 
A. 'a  tenancy  had  oommenced,  B.  mortgaged  the 
land  to  C.  and  continued  to  pay  interest  upon  it, 
until  within  two  years  of  action  brought  by  C.  (tbe 
mortgagee)  against  A.  (the  tenant),  to  recover  the 
premises.  It  was  contended  that,  by  the  strict 
words  of  the  statute,  the  possession  of  A.  barred 
C.'a  title.  But  the  Court  of  Q.B.  held  otherwue. 
"We  mnst  learn,"  it  said,  "the  object  of  the 
Legislature  from  the  language  of  the  statute,  and  it 
dwly  appears  to  have  been  to  make  mortgages 
avaiiable  securities,  where  tbe  mortgage  deeds  are 
valid  in  their  inception,  and  the  mortgagee,  having 
woeived  payment  of  faia  interest,  cannot  be  charged 
with  laehu.  This  object  would  be  effectually  de- 
Csated  if  we  were  to  adopt  the  limited  construction 
proposed,  by  interpolating  the  words  necessary  for 
Biat  purpose.  In  the  vast  majority  of  mortgages 
in  England,  the  mortgagor  is  not  in  actual  pos- 
session of  the  mortgaged  lands  when  the  mort- 
gage is  executed,  and  they  afterwards  remain  in 
possession  of  his  tenants.  The  mortgagee  and 
those  who  advise  him  are  perfectly  satisfied  if, 
«pon_  reiiBrenee  to  a  conveyancer,  tbe  title  to  the 
pnmisea  to  be  mortgaged  is  pronounced  good,  and 
on  refesence  to  a  surveyor  the  value  is  found  to  be 
MifSaieat.  If  a  mortgagee  receives  regularly  the 
pigment  of  his  interest  under  the  mortgage,  he 
■ever  inquires,  and  he  would  not  be  allowed  to 
inquire,  whether  rent  is  regularly  paid  by  the 
tenant  to  the  mortgagor."  In  the  other  case  the 
beta  were  these :  A.  claimed  under  a  conveyance 
axocatad  both  by  mortgagor  and  mortgagee,  when 
tka  mortgage  was  paid  off.  The  action  was  brought 
within  twenty  yors  from  that  time,  but  not  within 
tanoty  years  from  the  time  at  which  the  right  of 
«atry  fint  acemed.  It  waa  held  that  A.  was  a  per. 
wm  "okiming  under  a  mortgage,"  within  the 
aeaning  of  the  above  cited  stat.  (1  Vict.  c.  28), 
and  that  the  period  of  twenty  yeaia  was  to  tie  eal- 
colated  from  the  last  payment  of  any  part  of  the 
principal  or  interest  thereby  secured. 

These  cases  should  be  carefully  noted  in  Hughes' t 
Praetice  (^Mortgagee. 

Another  of  those  painful  questions  as  to  the  Ua- 
mUiei  of  trutteet,  which  are  continually  recurring 
to  warn  prudent  men  against  undertaking  so  thank- 
less and  yet  so  dangerous  an  office,  is  reported  to 
OS  from  the  Court  of  Chancery  in  Ireland.  In 
Worthmgton  v.  Pakenham,  17  Law  T.  224,  it  was 
ImU,  that  where  trustees  incur,  by  reason  of  neglect 
of  duty,  a  joint  liability,  and  that  liability  is  dis- 
diarged  by  one  of  them,  he  is  entitled  to  contribu- 
tioa  from  his  co-trustee.  Bat  where  the  trustee 
against  whom  it  was  sought  to  enforce  this  contri- 
bation  had  never  interfered  in  the  execution  of  the 
trust,  and  the  other  trustee  had  tbe  entire  manage- 
ment, the  Court  permitted  an  inquiry — not  whether 
he  should  be  exempted,  that  would  be  too  complete 
an  act  of  justice,  and  too  liberal  to  a  trustee, — but  as 
to  Me  ammmt  of  coniritulion  he  should  pay  to  bis 
co-trustee,  by  whom  alone  the  loss  bad  been  in- 
carted  I  and  this  is  called  equity  ! 


REGISTRATION  OF  ASSURANCES. 

TO  THK  EDITOR  OF  THE  lAW  TIMES. 

Si«, — Having  always  been  opposed  to  the  present 
Registration  Bill,  from  a  persuasion  that  its  evils 
.  would  be  greater  than  its  benefits,  I  am  natnrally 
pleased  to  find  that  feeling  to  be  considerable ;  yet, 
a*  it  is  dear  that  something  should,  and  indeed 
immit  he  done,  I  read  with  great  pleasure  in  yonr 

Eaper  of  the  7th  of  June,  yonr  article  on  Ragirtration 
y  indorsement  on  Title  Deeds,  and  also  the  able 


letter  of  Mr.  Gotobed  on  tbe  Same  subject,  in  yonr 
paper  of  the  14th  June,  and  I  entirely  concur  in  the 
views  there  expressed,  that  a  perfectly  efficient  sys- 
tem of  registration  may  thereby  be  accomplished ; 
and,  if  so,  what  immense  advantages  as  to  cheapness, 
convenience,  and  >>roper  secrecy  vrill  then  be  gained. 
I  will  only  add  a  suggestion,  that  the  system  may  be 
beneficially  extended  beyond  (as  I  understand  it) 
Mr.  Gotobed's  view,  by  the  endorsement  oo  the 
original  deed  of  conveyance  of  a  derivative  convey- 
ance, when  SDch  derivative  conveyance  does  not 
comprise  the  whole  estate  contained  in  the  ori^aal 
conveyance.  I  am,  sir,  yours,  &c. 
July  23,  1851.         F. 

®utrns. 

STAMP  DUTIES. 
Will  you  inform  me,  through  the  medium  of  your 
paper,  how  the  progressive  duty  clause  of  the  late 
Stamp  Act  is  to  be  construed  ?  Is  it  (the  duty)  to 
be  calculated  for  every  fifteen  folios  after  the  fint 
fifteen  or  after  the  firtt  thirty,  according  to  tbe  old 
plan?  The  solicitors  here  still  adhere  to  the  old 
way,  and  I  am  anxions  to  have  them  set  right. 

To  make  ny  meaning  more  clear,  if  possible, 
suppose  a  deed  of  forty-five  folios,  and  tbe  ad  val. 
duty  above  ten  shilKngs,  is  the  progressive  duty  to 
be  impresfed  iteenly  shillings  or  only  ten. 

South  Shields.  July  22,  1851.    John  Salmon. 

[The  progressive  stamp  duty  is  still  payable  under 
the  old  system,  that  is,  if  it  exceeds  fifteen  folios, 
but  does  not  amount  to  thirty,  one  stamp  will  ba 
snffident ;  but  if  it  amounts  to  thirty  or  upwards,  an 
additional  stamp  will  be  required  for  every  suoeaed- 
ing  fifteen  fblios.— W.  H.] 


Enfranchisembnt  of  Copyholds. — ^This  Bill, 
brought  into  the  House  of  Commons  by  Mr. 
ARlionhy,  Mr.  Shafto  Adair,  and  Mr.  Hobhouse,  to 
effect  the  compulsory  enfranchisement  of  Unds  of 
copyhold  and  customary  tenure,  has  been  printed. 
Tbe  Bill  proposes  that  manorial  rights  should  be 
made  subject  to  commutation  by  the  copyhold  com- 
missioners on  the  application  of  either  the  lord  or 
the  tenant,  whether  the  other  assent  to  the  commu- 
tation or  not  The  provisions  made  for  compensa- 
tion, &c.  are  similar  to  those  already  agreed  upon. 

To  the  Hononrable  the  Commons  of  Orest  Britain  and 
Ireland  in  Parliament  assembled.  The  humble  petition  of 
the  magistracy  of  the  three  sereral  Ridinfts  of  Yorkshire, 
in  Conrt  of  Gaol  Seasiona  aasombled,  this  17th  day  of 
July,  in  the  year  of  oar  Lord  1851,  aheweth,  that  in  oon. 
neqnence  of  a  Bill  baring  already  received  the  sanction  of 
the  Lords  spiritoal  and  temporal  in  Parliament  aaiemWed, 
for  the  Mtoolishmant  of  a  general  registiy  office  in  Lon- 
don, which  Bill  if  oarriad  into  a  law,  will,  in  the  opinion 
of  yonr  petitioners,  materially  injure  aad  aflket  the  Inter- 
eata  of  ail  landowners  and  several  others  in  the  oonsty  of 
Tork,  we,  the  petitioners  afoceuid,  hombly  pray  that 
vonr  honourable  Hooae  will  be  pleased  ao  to  alter  tae  said 
Bill  aa  to  exempt  and  exonerate  the  oounty  of  Tork  Atim 
being  affected  or  its  proriaiona,  inaamnch  aa  each  of  the 
said  several  Ridinf^  has  already  its  own  indiridual  regis, 
ter  offices,  which  are  found  efficiently  to  answer  the  seve- 
ral porpoaea  for  which  they  hare  been  estabUabed  ibr  a 
series  at  years.  And  yonr  petitiaiier,  as  in  ictf  beand, 
will  ever  pray,  4o." 

He  (Mr.  Cnrrer)  moved  the  adoption  of  the  petition. 
H.  B.  Darley,  esq.  seconded  the  motion,  which  was 
carried  unanimously,  and  Lord  Hotham  waa  re- 
quested to  present  the  petition. 

The  Incumbehep  Estates  Commission. — A 
return  has  been  printed  by  order  of  the  House  of 
Lords  of  some  importance  in  reference  to  the 
Incumbered  Estates  Commission.  It  appears  that 
the  amount  of  incumbrances,  as  set  forth  in  the 
petitions,  which  have  been  left  unpaid  in  cases  where 
the  lands  have  been  sold  and  the  produce  of  tbe 
sales  distributed  by  the  commissioners,  was  set  forth 
at  503,286/.  5s.  2d.  and  that  the  amount  paid  over 
to  the  owners  by  the  commissioners  out  of  the  pro- 
ceeds of  the  sales  after  the  discharge  of  the  incum- 
brances was  7,307i.  lOs.  lOd. 

The  Reoistkt  Bill.— At  a  meeting  of  tbe 
manstrates  of  Yorkshire,  at  York  Castle,  the  Rev. 
D.  K.  Corrersaid  be  b^ged  to  snbmit  a  petition 
with  reference  to  the  establishment  of  •  general 
registry  office  in  London.  The  petition  waa  as 
follows : 


COUNTY  COURTS. 

It  was  omitted*  to  be  stated  laat  week  that  as  the 
Cotiniy  Oourti  Extension  Act,  nam  pau\ngthroagh 
Parliament,  gives  to  the  County  Courts  a  large 
jurisdiction  in  Equity,  vesting  in  them  the  same 
powers  and  duties  aa  are  exercised  in  the  Masters' 
offices,  the  new  edition  (the  fourth)  of  Cox  and 
lioyte  Law  and  Practice  of  the  County  Courts, 
which  is  now  in  the  press,  will  contain  a  oMpter  de> 
voted  entirely  to  tbe  instruction  of  jadgea,  darks, 
and  solidtois  in  their  datie*  and  practice  tinder  this 


I  new  Eqtrity  jurisdiction,  and  which  is  writtCB  far 

,  that  work  by  a  Chancery  Barrister.     It  deaeiibca 

I  minutely  what  are  the  uanai  aubjecta  of  refereaee, 

the  proceedings  to  be  taken  npon  tlie  order  of  leftr- 

I  ence,  and  forms  to  be  observed ;  tbamode  of  taknif 

examinations  ;  how  the  report  is  to  be  framed  and 

I  returned ;  in  fact,  complete  instructions  as  to  wkat 

I  is  to  be  done  by  the  officers  and  practitioners  xtaigc 

tbe  new  jurisdiction. 

The  new  edition  is  already  printed,  up  to  tke 
point  at  which  it  ia  likely  to  be  affected  by  the  Bill 
now  in  progress ;  and,  as  soon  as  that  ia  paaaed,  it 
will  be  completed  as  apeedily  as  the  printer  ean  pn>> 
duce  it, — so  that  there  will  be  no  long  waitiag  far 
it.  But  it  will  very  much  facilitate  the  i 
ments  for  early  transmisaon  of  it,  if  tboae 
purpose  to  possess,'  it  will  forward  their  ozders  nas- 
mediatelj/. 

We  should  add  that,  by  excision  of  repetitkoa  at 
sections  of  the  statutes,  and  the  omiasbn  of  cnaec 
and  discussions  that  have  been  sopeneded  by  tim 
new  rules  of  practice,  it  is  expected  that  the  aiae  eC 
tbe  vohune  will  be  materially  leasmed,  Botwi^ 
standing  the  additional  cbaptera  reqaired  hj  &• 
new  jurisdictions.  And  should  the  siae  be  d»- 
creased,  in  the  same  proportion  vrill  be  the  price. 

The  House  of  Commons  has  conssited  to  aa 
increase  in  the  salaries  of  the  judges  snd  deiks. 
Remonstrances  have  not  been  repeated  in  vain. 


THE  ADVOCATE  AND  THE  ATTORNEY. 

TO  THE  BDtTOK  OF  THE  LAir  TUSXS. 

Sib, — ^The  report  of  the  progreas  of  the  "  Comtf 
Conrta  Further  Extension  Bill,"  contamed  in   tk» 
Law  Times  of  last  week,  is  certainly  nalralatieH  t» 
appal  every  true  lover  of  the   Piofwiiasi  of  !««, 
however  desirous  he  may  be  for  tiia  adasakhitiia 
of  dieap  and  speedy  justice.    It  ia  in  vub  to  hap* 
with  the  Attorney-General,  that  the  Bar  wfuot  M 
annihilated;    beouise,  if  the  Hooae  frf  CoasBoaa 
really  be  tbe  true  exponent  of  the  wishea  aad  issl- 
ings  of  the  public,  it  seems  pretty  dear  that  aok 
omy  the  Bar,  bnt  the  mmority  of  the  Attorneys,  an 
doomed  to  be  quietiy  disposed  of,  aa    bemg  mea 
whose  presence  and  aid  the  legal  waata  of  the  com- 
miuiity  will  no  longer  require.    It  is  fearfal  to  as. 
template  the  ruinous  conseqaenees,  not  only  to  tke 
lawyers,  but  also  to  the  public,  which  nrast  aeeea- 
sorily  result  from  the  complete  hotdipot  into  wkiA 
the  whole  Profession  is  thrown  by  this  enaebaent. 
For  my  own  part,  I  conceive  that  a  wefi-tiainsd  Bar 
is,  in  more  ways  than  one,  aitohMy  laieaWaf  Cor 
the  satisfactory  dispensation  of  the  law  aad  &e 
better  advancement  of  justice,  and  it  is   eqoDf 
essential  to  the  interests  of  ^e  public  that  then 
should  exist  a  class  of  men  whoae  aa<e  tnwiiaim  it 
should  be  to  attend  to  those  interests  in  all  die  < 
less  and  minute  detmk  which  mnst  neoesaaifly  < 
under  the  cognisance  of  tome  legal  mind  bmre  tha 
majority  of  cases  can  be  reduced  to  intoOigftiiSty. 
Tbe  barrier  which  has   hitherto   ezfMed   betaeax 
Advocates  and  Attorneys  has  dearly  defined  fim 
nature  of  their  several  functions,  and  in  so  doing 
has  recognised  the  distinction  which  is  snggeatad  bj- 
public  convenience.    But  the  fiat  has  gone  fai^- 
and  I  am  afraid  tbe  Profession  will,  ia  spite  of  w 
they  can  do,  be  obliged  to  labmit.     It  is  vsa  te 
Mr.  Cardwell  to  say,   "Let  the  Bar  review  ila  ova 
etiquette ;"  for  Imw  wooM  this  meet  tlie  evil  ?    It  is 
the  etiquette  of  tbe  whole  Prq/essten  that  moat  be 
re-modelled,  and  I  would  gladly  annest  some  iiiraiKi 
of  doing  it,  were  I  able  to  do  so.    For  bow  caa  thii 
be  done  without  a  complete  manimity  between  the 
Attorneys  and  the  Bar,  founded  npon  the  ooavictaoa 
that  it  is  proper  and  expedient  that  their  several  fisac- 
tions  should  be  kept  distinct?    It  ia  vreO  known  tfaat 
great  jealousy  has  always  existed  between  the  Bme 
and  Advocate  Attorneys,    and   the  ststas  ot  tfca 
latter  having  now  received  PariiamsDlBry  reeogui>» 
tion,  it  is  folly  to  expect  the  lawyan  to   efEaek    • 
reoondliation  amongst  themthn*.    In  """'-y 'Hi_ 
Sir,  I  think,  it  behoves  the  wMel*  Ptofaama  to  ba 
up  and  stiiTing,  for,  really,  the  iigndidoasfaaBte,  aaA 
the  aweeping  tendency  of  modem  legal  '^giiHtinai 
is  enough  to  startle  the  most  thoroii«i-gonig  1^2 
reformer,  and  make  him  declare,  whether  ha  will  or 
not,  "  Staio  super  viae  antiquas  !  " 

I  am.  Sir,  Your*,  &c. 

A  Gbntlbmait,  Oine,  Ac 

Stockton,  Jnly  21,  1851. 


.EQUITABLE  MORTGAGES. 
to  trb  BDrroR  of  tbb  law  rmas. 
Sir, — I  am  sorry  to  perceive  that  the  KE  now 
before  the  House  of  Commons  forgiving  ao  extanded 
jurisdiction  to  tbe  County  Courts  oontaina  no  pro. 
viaions  relating  to  equitable  mortgi^es.  It  ia  a  vwr 
common  tiling  in  the  oonntry  for  the  oamaa  gf 
email  properties  to  borrow  money  upaa  a  laaaa  da- 
poait  of  title  deeds.  The  propiMar  of  a  AaaiheM 
field  of  the  value  of  1501.  haa  aeidom  mndi  dsficaky 
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in  procarinK  in  advance  of  120/.  or  130/.  upon  a 
deposit  of  his  title  deeds ;  but  in  case  he  should  be 
unable  to  repay  the  money,  and  the  lender  has  to 
resort  to  his  security,  he  is  very  often  entirely  reme- 
diless. He  can  only  file  a  bill  in  Chancery  for  a 
conveyance  or  sale,  and  in  the  cases  I  am  alludine 
to,  where  the  value  of  the  property  does  not  much 
exceed  the  amount  advanced,  every  professional 
man  knows  that  the  costs  of  the  suit  will  often  ex- 
ceed the  value  of  the  property,  and  the  unfortunate 
mortgagee  will  never  receive  back  a  sixpence  of  his 
money.  Sureljr  such  cases  might  safely  be  entrusted 
to  the  jurisdiction  of  the  County  Courts. 
I  am.  Sir,  yours,  &c. 

_^__^  A  SOMCITOR. 

CouNTT  ConiiTi. — A  return,  by  order  of  the 
House  of  Lords,  relating  to  the  County  Courts,  is 
issued.  In  undefended  cases  the  costs  would  be 
(imply  the  fees  paid,  which  vary  in  amount,  accord- 
ing to  ttie  sum  sued  for.  The  costs  would  be  3s.  7d. 
in  tbe  pound  on  the  amount  sned  for,  or  admitted. 
The  costa  in  cases  above  20<.  are  the  same  as  in  cases 
for  20/.  only.  There  are  no  judgments  by  default  in 
County  Courts.  In  case  a  defendant  does  not  ap- 
pear, on  proof,  the  plaintiff  would  obtain  judgment, 
and  the  costs  woold  De  the  same  as  in  an  undefended 
suit.  ^^_^ 

SUPERIOR  COURTS  OF  COMMON  LAW. 
FIB8T  HEPOHT. 
(Contimui  Jirom  jxtgt  ISS.) 
SccH  is  the  |^undwork  of  the  English  system  of 
pleading.  It  is  obvious  that  there  are  many  advan- 
tages in  it ;  the  parties  are  not  taken  by  surprise, 
they  know  precisely  what  is  in  dispute,  and  the  ex- 
pense is  saved  whioi  would  otherwise  be  incurred  in 
coming  prepared  to  prove  matters  not  intended  to 
be  controverted.  Moreover,  as,  by  the  law  of  Eng- 
land, questions  of  fact  are  determined  by  a  jury, 
and  qaestions  of  law  by  the  Court,  it  is  essentiiil,  as 
far  as  possible,  to  keep  those  questions  distinct, 
■o  that  eadi  may  be  referred  to  the  proper 
tribunal.  Such  are  the  results  effected  by  pleading, 
which,  thus  explained,  appears  not  only  not  open  to 
objection,  but  entitled  to  great  admiration  and  praise 
for  its  nmplidty  and  usefulness.  This,  however,  is 
the  bright  side  of  tiie  subject,  and  it  cannot  be  de- 
nied that  on  a  system  so  simple  and  sound  in  prin- 
dple  defects  and  abuses  have  been  engrafted  which 
^T«  gone  far  to  destroy  its  utility.  This  has  arisen 
in  gTMt  measure  Aom  an  over-anxiety  to  ensure  ex- 
act precision  and  certainty,  and  from  the  rigorooa 
diancter  of  the  rule*  introduced  for  the  i^tainment 
of  theae  objects.  Some  degree  of  strietnese,  no 
doubt,  is  necessarv.  The  iVandnlent  litigant  must 
be  made  to  be  clear ;  he  muat  be  prevented  from 
being  ambiguous  and  tricky ;  he  must  be  brou||fat  to 
a  question,  and  not  allowed  to  mix  up  a  variety  of 
statements  bom  which  no  one  can  ascertain  tbe  caw 
npoa  which  he  relies,  either  in  point  of  law  or  fact 
But  unhappily  the  nilea  framed  to  prevent  theae 
miachieft  nave  been  abused,  and  they  and  certain 
arbitnuy  nmlationi  end  forms  have  caused  the 
•ziatence  of  those  abjections  to  the  practice  of 
spetnal  pleading,  tlM  justice  of  whieh  we  titoroughly 
fieeL 

Hie  former  Commissioneia  appointed  to  inquire 
into  this  matter  thus  expressed  themselves :  (a) 

"  We  conceive  that  considerable  misapprebenaion 
popularly  premils  upon  the  subject  of  tpteial  plead- 
ing. That  system  was  chaiacteriied,  no  doubt,  at 
former  periods  of  our  legal  history,  by  a  tendency  to 
pioUxaad  taatologoos  allegation,  an  excessive  sub- 
ilefy,  and  an  over-atcained  observance  of  form;  and, 
aotwithstanding  material  modem  improvements,  it 
itill  exhibits  too  modi  of  the  same  qualities.  Tiieae 
ti  adrantaffcs  are  prominent  and  wdl  understood ; 
<■  leoomraendatioiM  are,  perhaps,  less  obvious,  but 
irfaen  ex|riained  cannot  fail  to  be  reoognized  as  of  Car 
mperior  weight.  Special  pleading,  ooosiderad  inits 
itniciple,  is  a  valuable  forensic  invention,  pecnUar 
so  the  comnaon  law  of  England,  by  effect  of  which 
the  preciae  aioint  in  oontroverty  between  tlie  partiea 
»  developed  airi  presented  in  a  shape  St  for  decision. 
If  diet  point  is  foimd  to  conaiat  of  matter  of  bet,  the 
nitiw  are  thus  apprised  of  the  exact  natare  of  the 
inestlon  to  lie  deoded  by  the  jury,  and  are  enabled 
to  prepare  Aeir  proeft  with  proportionate  precision, 
[f,  on  the  other  band,  it  turns  out  to  be  matter  of 
bw,  they  have  the  means  of  immediately  obtain- 
ing the  deckdon  of  the  cause,  without  the 
expense  and  trouble  of  a  trial,  by  demnner ;  that 
is,  by  referring  the  I^pd  question  so  involved  to  the 
iletennination  of  tlie  judges." 

There  is  also  the  anthority  of  Lord  Mansfield  for 
iayinc,  that  the  substantial  rules  of  pleading  "  are 
fonnwd  on  strong  sense  and  the  soundest  and  closest 
logic,  and  so  appear  when  vrell  understood  and  ex- 
plained, though,  by  being  mlauaderstood  and  mis* 
ipplied,  they  are  often  used  as  instrumenta  of 
Siiauie."  We  fully  conmr  in  these  observations  as 
to  the  merit  of  what  may  be  termed  the  essential 
(Rfineiples  of  the  system ;  but  it  is  equally  certain 


(a)  Seeood  Beport,  p.  45. 


that  there  now  exists  in  the  public,  and  a  large  por- 
tion of  the  Profession,  a  strong  ^ssatisfiiction  with 
pleading  as  at  present  practised.  We  think  such 
dissatisfaction  well  founded,  and  that  the  delects  by 
which  the  system  is  vitiated  must  be  cut  away  with 
an  unsparing  hand. 

Before,  however,  we  address  ourselves  particularly 
to  the  defects  complained  of  and  the  remedies  which 
we  propose,  we  must  dispose  of  a  preliminary  ques- 
tion, namely,  whether  any  pleadings  or  preparatory 
statements  by  the  parties  to  a  cause  should  be  re- 
quired. Some  persons,  irritated  by  the  mischiefs 
which  have  followed  from  the  abuse  of  technical 
rules,  have  proposed  that  parties  should  come  into 
court  without  any  previous  authentic  inrormstion  as 
to  the  complaint  or  answer.  From  this  we  wholly 
dissent.  Such  a  mode  of,  or  rather  want  of,  pro- 
cedure, may  answer  the  purpose  in  a  rude  state  of 
society,  or  in  matters  of  very  trifling  moment,  in 
which,  from  the  nature  of  the  case,  the  parties  know 
beforehand  the  precise  matter  in  dispute ;  but  in  a 
highly  civilised  state,  where  commercial  transactions 
are  numerous  and  complicated,  it  would  lead  to  in- 
tolerable fraud,  oppression,  and  expense;  and  we 
believe  that  it  has  never  existed  in  the  code  of  any 
civilised  nation.  Dishonest  pluntiffs  would  make 
unfbnnded  cMms,  the  nature  of  which  could  not  be 
ascertained  by  previous  inquiry.  The  party  sum- 
moned must  either  come  prepared  with  all  the 
witnesses  who  oonld  depose  to  anything  that  had  ever 
passed  between  him  and  the  plaintiff,  or  must  hear 
the  complaint,  and  then  be  entitled  to  an  adjourn- 
ment to  bring  his  witnesses  at  a  future  day.  In  the 
former  case,  great  and  unnecessary  expense  would 
be  incuned,  and  frequently  incumd  with  a  view  to 
oppression.  In  the  latter  case  there  would,  in  truth, 
be  a  notice  given  by  word  of  mouth  before  the  judge, 
which  had  much  better  have  been  previously  given. 
In  many  cases  an  adjournment  would  be  necessary 
for  the  purposes  of  justice,  but  dishonest  defendants 
would  equally  claim  it,  and  every  case  would  be 
something  like  twice  tried,  each  party  being  at  the 
expense  and  trouble  of  twice  attending  with  witnesses. 
But  we  do  not  believe  that  any  one,  on  reflection, 
will  be  found  seriously  to  support  this  plan ;  and  we, 
therefore,  at  once  pass  on  to  the  next  ijnestion,  viz.. 
What  should  be  tne  nature  of  the  notice  whidi  the 
parties  should  give  to  each  otiier  ? 

Some  persons,  whose  opfaiions  are  entitled  to  re- 
spect, think  that  a  geneiid  notice  of  the  plaintiff's 
claim  and  of  the  defendant's  defence  would  answer 
every  good  purpose :  for  instance,  the  plaintiff's 
declaration  or  statement  to  be  thus  : 

"  The  plaintiff  complains  that  the  defendant  did 
notpay  a  bill  of  exchange  for  50/." 

The  defendant's  plea : 

"  The  defendant  says  he  is  not  liable  on  the  bill." 

If  a  plaintiff  might  declare  in  this  way,  it  would 
follow,  that  it  never  would  be  ascertained  by  the 
plMdings  whether  the  plaintiff  had  a  sufficient  cause 
of  action  or  not ;  andf  such  a  general  plea  would 
leave  it  uncertain  whether  the  defendant  denied  the 
acceptance  of  the  bill,  or  any  oth«  of  the  legal  re- 
quisites to  make  him  at  one  time  liable ;  or  whether, 
admitting  these,  the  defendant  meant  fo  set  up  in 
defence  some  sidditional  matter  by  way  of  answer, 
as  that  the  bill  had  been  fwudulently  obtained  from 
him ;  nor,  where  the  whole  matter  in  dispute  was  a 
question  of  law,  could  it  ever  be  disposed  of  as 
such,  but  everj  case  would  have  to  be  brought  before 
a  jury  before  it  could  be  ascertained  that  there  was 
no  fact  in  dispute.  Many  of  the  evils,  therefore,  of 
giving  no  notice  at  all  would  exist  in  these  cases ; 
much  expense  would  be  incurred ;  parties  would  |[0 
prepared  to  prove  everything  relating  to  the  case  in 
question,  though  only  one  matter  was  really  in  dis- 
pute, and  very  often  would  find  they  came  unpre- 
pared with  proof  on  some  point  which  bad  escaped 
attention  until  noticed  by  their  adversary.  If  the 
system  of  giving  a  general  notice  were  universally 
permitted,  applications  for  new  trials  on  the  ground 
of  surprise  would  greatly  increase,— a  serious  evil  in 
itself,  as  attended  with  waste  and  vexation ;  -and,  in 
addition,  we  are  satisfied  that  in  actions  for  breaches 
of  acreemoit,  in  actions  on  charter-parties  and 
polides  of  insurance,  and  in  actions  of  trespass,  if 
the  present  more  specific  system  of  pleading  were 
abolished,  there  would  be  a  great  increase  m  the 
number  of  special  cases,  special  verdicts,  and  bills 
of  exceptions.  It  may  be  admitted,  that_  there 
would  be  less  liability  to  technical  mistake  in  the 
first  instance ;  but  we  think  this  advantage  is  more 
than  counterbalanced  by  those  to  be  derived  tnm 
the  present  system  of  pleading,  especially  when  the 
latter  shall  have  undergone  those  changes  which  we 
propose  with  a  view  to  prevent  the  laptious  and 
technical  otgections  which  can  now  be  made.  Upon 
the  best  consideration  we  have  been  able  to  bestow 
upon  the  matter,  we  are  satisfied  that  a  substitution 
of  notices  for  the  present  mode  of  pleading  would 
not  be  an  improvement,  but,  on  toe  contrary,  a 
serious  disadvantage.  We  therefore  think,  dul  the 
plaintiff  should  be  required  to  state  his  title  to  sue, 
and  the  nature  of  bis  cause  of  action  ;  that  the  de- 
fendant should  likewise  be  required  to  state  his 
grouid  of  defence  with  certainty  and  prediion. 


This  is  really  the  substance  of  pleading,  the  object 
of  which,  as  we  have  before  stated,  is  to  ascertain 
the  points  in  controversy,  with  the  view  of  infbrm- 
ing  the  parties  themselves  and  the  tribunal  which  is 
to  decide  between  them  what  are  the  real  questions 
to  be  disputed. 

The  merit  of  the  antagonistic  systems  was  van' 
fully  considered  by  the  former  oommissionen  with 
reference  to  the  question  of  substituting  a  more 
special  statement  of  defences  in  lieu  of  the  general 
form  of  defence  called  the  general  issue.  Previously 
to  that  commission,  the.  three  principal  kinds  of  action 
— cammpni,  debt  on  simple  contract,  and  trespass  on 
the  case,— it  was  competent  to  the  defendant  to  raise 
almost  evrry  sort  of  defence  under  the  general  issne» 
which  was  no  more  than  a  general  denial  of  his  ha* 
bility,  by  which  no  information  was  given  to  &• 
opposite  party  of  the  defence  intended  to  be  relied 
on.  The  Coromissionen  recommended  that  all 
defences,  except  the  mere  denial  of  the  facta  ^^P)d 
by  the  plaintiff,  should  be  pleaded  specially.  Tha 
reason  of  this  alteration  was  the  great  inconvenienca 
that  was  felt  fixim  causes  being  sent  to  trial  without 
any  definite  knowledge,  either  on  the  part  of  the 
plaintiff  or  of  the  judge  who  was  to  try  tne  case,  of 
what  were  really  the  issues  intended  to  be  raised ; 
hence  the  plaintiff  was  obliged  to  take  witnesses  to 
prove  a  case,  the  whole  or  part  of  which  the  defen* 
dant  might  never  attempt  to  deny,  and  mi^bt,  altar 
all,  be  surprised  by  the  defendant  setting  up  a 
defence  which,  if  attention  had  been  called  to  it  by 
the  pleading,  might  have  been  capable  of  beine 
answered  or  disproved ;  and  the  judge  was  called 
upon,  on  the  instant,  to  decide  whether  or  not  Aa 
defence,  or  anjr  answer  given  to  it,  was  valid  in  point 
of  law,  while,  if  it  had  appeared  on  the  record,  the 
question  might  have  been  decided  on  demurrer,  and 
the  most  expensive  part  of  a  suit,  viz.  the  trial  at 
Nisi  Prius,  might  have  been  altogether  dispenMd 
witti. 

{To  be  contimud.) 


THE  LAWYER. 

Summarv. 

EauiTv  PuACTicx. — Some  points  of  praeUtt 
appear  among  the  reports  of  last  week.  In  Zh- 
lueta  V.  Vinent,  17  Law  T.  217,  an  injunction  die* 
solved  on  the  merits  was  permitted  to  be  revived 
after  amendment  on  special  motion  luad  verifioatiMi 
of  it  by  affidavit.  For  the  framing  of  the  affidcrilB 
in  such  a  case  the  piactiti<mer  k  referred  to  ttie 
report. 

The  words  "  last  answer"  in  the  68di  Order  of 
May  1845,  "  have  been  held  to  apply  to  the  Uft 
answer  to  an  amended  as  well  as  an  original  bllL" 
(MeInlo*h  V.  T^e  Great  Western  Railuag  Com. 
;»<iny,  17  Uw  T.  219.) 

we  are  glad  to  see  the  Courts  resolved  to  permit 
of  no  narrowing  of  the  field  within  which  prooetd* 
ings  by  claim  may  be  taken  in  preference  to  anit  hf 
bill.  In  Seoll  v.  Lord  Haetinffi,  17  Law  T.  9M, 
Vice-Cbaooellor  TvnNER  refused  to  stay  proceed* 
ings  on  a  claim  where  a  bill  had  been  filed  for  die 
same,  and  also  some  additional  purpose. 

Where  a  plaintiff  was  resident  out  of  the  juris- 
diction of  the  Court,  bat  at  the  time  of  filing  the 
bill  was  an  officer  on  full  pay,  and  afterwai^ds  went 
on  half  pay,  the  defendant  was  held  to  be  entitled 

to  security  for  his  coats.    (Long  v. ,  17 

Law  T.  223.) 

And  in  Stdleir  t.  WiaOey,  17  Low  T.  224,  it 
was  determined  that,  to  maintain  a  plea  of  pendeMf 
of  a  prior  suit,  it  must  appear  that  the  suits  are  for 
the  same  purpose,  and  that  the  parties  are  the  same. 

In  the  same  case  the  question  was  raised,  what 
constituted  a  party  to  a  lutt,  and  it  was  held  that 
a  party  merely  defendant  ad  maiiiim,  taking  no 
part  in  the  suit,  is  not  such  a  party  as  to  be  barred 
from  instituting  proceedings  of  his  own  to  recover 
a  portion  of  the  charge  vested,  and  for  the  recovery 
of  another  portion  of  which  the  first  suit  was  insti- 
tnted. 


THE    MERCANTILE   LAWYER. 

The  Law  of  Carriert  was  once  more  the  sutijeet  vt 
elaborate  review,  and  of  a  difference  on  the  judidal 
bench  in  the  case  of  Hart  v.  Baaendale,  17  LawT. 
222.  The  question  was,  whether  the  stat.  1  Wni.4^ 
c.  68,  which  exempts  carriers  from  liability  beyond 
a  certain  value  for  the  loss  of  certain  articies  sped* 
fied,  if  notice  to  that  effect  be  given  in  their  ofloait 
extenda  to  the  case  of  goods  reosived  by  them  othar< 
wise  than  at  the  office,  as  in  die  street,  or  nmm 
other  place  than  those  where  the  notice  is  affixed. 
In  a  very  interesting  judgment,  which  we  recooi- 
mend  to  the  perusal  of  our  readers,  the  msjoritf 
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of  the  Coart  held  'Owt  the  protection  of  the 
Matate  did  not  extend  to  tnch  a  case.  "  On  the 
wbole  we  are  of  opinion  tlut  the  defendant,  by  re- 
cdving  the  goods  in  the  cart  in  the  street,  lias 
-placed  himself  in  the  situation  of  a  carrier  at  common 
Uw  who  has  giren  no  notice,  and  ia,  therefore, 
liable  to  pay  for  the  loaa  of  the  goods,  althooghtbey 
BMy  be  articles  of  the  description  mentioned  in  the 
■tatate,  each  as  he  conld  not  have  been  liable  for  if 
ddiTared  at  the  office  where  the  notice  was  fixed." 
In  answer  to  an  objection  as  to  the  inconTenirnce 
to  carriers  of  snch  a  construction  of  the  law,  the 
Court  said,  "  Upon  this,  which,  after  much  con- 
^deration,  we  think  the  true  construction,  there  will 
be  no  hardship  on  the  carrier.  It  is  his  duty  to 
leceiTc  goods  ii)  the  (treet  in  the  cart,  which,  as  a 
eommon  carrier,  he  is  bou$td  le  do,  nnlrss  he  makes 
a  public  profession  to  the  contrary.  He  can  only 
protect  himself  by  special  contract  with  each  person 
bringing  goods  to  him.  Bat  this  he  would  hare  no 
difficulty  in  doing.  It  will  be  a  question  with  him 
sihether  it  will  be  more  convenient,  on  the  whole,  to 
abftain  from  receiving  goods  elsewhere  than  at  the 
VceiTiog-bouse,  or  to  take  the  trouble  of  delivering 
a  special  notice  to  each  person  bringing  a  parcel  to 
bis  servant  elsewhere,  and  so  creating  a  special 
eontract." 


PROMOTIONS,  APPOINTMENTS, 

rrc. 

(Qerka  of  the  Peace  for  CountiM,  dtiea,  and  Boronfrlis 
will  oblige  bv  regularly  rorwarding  the  luines  and  ad- 
drsim  of  all  new  Magutrstn  who  may  qualify.] 

Her  Mqesty  havingbeen  pleased  to  appoint  the 
Bight  Hon.  Charles  William  Earl  of  Sefton  to  be 
Lord-Lieutenant  and  Gustos  Rotnlorum  of  the 
county  palatine  of  Lancaster,  his  lordship  this  day 
took  the  oaths  appointed  to  be  taken  thereupon, 
instead  of  the  oaths  of  allegiance  and  supremacy. 

The  Lor4  Chaoeellor  has  appoint^  William 
Woodlock.  of  Albert-terrace,  Bhick-rock,  in  the 
eonnt^  of  Dublin,  gent,  to  be  a  Master  Extraordi- 
nary in  the  High  Ciourt  of  Chancery  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland 
called  Ireland. 

The  Lord  Chancellor  has  appointed  James  Benson, 
of  Birmingham,  in  the  county  of  Warwick,  gent, 
and  Thomas  Addenbrooke,  of  Stourbridge,  in  the 
ooonty  of  Worcester,  gent,  to  be  Masters  Extraor- 
dlnary  in  the  High  Court  of  Chancery. 

The  Ririit  Hon.  Sir  John  Jerris  has  appointed 
Richard  Toller,  of  Leicester,  in  the  county  of 
lieicester,  gent,  to  be  one  of  the  Perpetual  Com- 
missioners for  taking  the  acknowledgments  of  deeds 
to  be  executed  by  married  women,  in  and  for  the 
oonnty  of  Leicester. 

Mr.  Serjeant  Kinglake  has  been  appointed  to  the 
office  of  Recorder  of  the  city  of  Exeter,  vacant  by 
the  death  of  F.  N.  Rogers,  esq.  Q.C. 

Mr.  C.  Denison  has  been  appointed  Deputy  Judge 
Ad*ocat«  General,  in  place  of  F.  N.  Rogera,  esq.  Q.C. 
deceased. 

Mr.  C.  RomUly  has  been  appointed  Clerk  of  the 
Cnwn  in  Chancery  in  the  room  of  the  present  Earl 
of  Cottenham,  resigned. 

MaiiBBaa  bbtobnbd  to  Serve  in  this  pke- 
MNT  Parliament.  —  Jt;LT  16.  —  Borough  of 
Knaresborongh :  Thomas  Collins,  the  younger,  of 
Knaresborongh,  in  tlie  county  of  York,  es].  in  the 
room  of  the  Right  Hon.  William  Sebright  Laaeelles, 
deceased.  —  7uly  17.— Borough  of  Arundel:  The 
Right  Hon.  Edward  Stnitt,  of  Kingston-hall,  in  the 
ooonty  of  Nottingham,  in  tiie  room  of  Henry  Gran- 
ville Fitzahm  Howard,  commonly  called  Earl  of 
Arundel  and  Surrey,  who  has  accepted  the  office  of 
Steward  of  her  Majesty's  Chiltem  Hundreds. 

Tuesday's  GofeMe  contains  the  notice  of  Uie  grant 
of  a  baronetcy  to  the  Lord  Mayor,  John  Mus- 
grove,  esq.        __^^_^^__ 

COURT    PAPERS. 
NEW  ORDER  IN  CHANCERY. 

8AI.C8  or  PROPERTY. 

The  following  order  of  Court  was  issued  on  Satur- 
day:— 

''The  Right  Hon.  Thomas  Lord  Truro,  Lord 
High  Chancellor  of  Great  Britain,  bv  and  with  the 
advice  and  assistance  of  the  Right  Hon.  Sir  John 
Bomilly.  Knight,  Master  of  the  Rolls,  and  the 
Right.  Hon.  the  Vice-Chancellor  Sir  James  Lewis 
Knight  Bruce,  the  Right  Hon.  the  Vice-Cbancellor 
Robert  Moonsey  Lord  Cranwnrth,  and  the  Right 
Bon.  the  Vioe-Chancellor  Sir  George  James  Turner, 
Knight,  doth  hereby  order  and  direct  in  manner 
UUoinat,  that  is  to  say : — 

"1.  That  when  any  property  it  dirMt»d  to  be  lold 
bsAca  the  Master,  the  Master  aluU  b«  it  liberty  to  ord«r 
flie  same  to  be  sold  at  tach  plue,  either  in  London  or  in 


the  country,  and  by  such  penon  as  he  ihall  think  lit. 
« 1.  That  when  aay  proper^  is  directed  to  be  sold  before 


the  Master,  the  Master  shall  be  at  liberty  to  fix  a  reserred 
bidding  for  the  same,  if  sold  entire,  or,  if  told  in  lots,  one 
bidding  lot  each  lot,  and  soeh  reserved  bidding  •hall  be 
made  one  of  the  oonditioiis  of  sale  under  whioh  the  uid 
property  shall  be  aobl ;  and  in  order  that  the  Muter  may 
form  his  judgment  as  to  such  reserved  bidding,  the  partiri 
shall  earry  in  before  him  snch  proposiib  as  they  may  think 
fit ;  and  the  Master  shall  nte  his  discretion  as  te  com- 
mnnieatiBg  sash  reserved  bidding  to  the  partiee,  or  any  of 
them,  or  their  solieitors ;  and  the  Master,  previoualy  to 
•nob  sale,  if  he  shall  think  It,  shall  cause  to  be  put  nnder 
a  sealed  cover,  and  delivered  to  the  person  appointed  to 
■ell,  a  note  in  writing  of  the  1001  at  which  he  shall  fix  such 
reserved  bidding  for  each  lot ;  sod  in  ease  no  person  shall 
bid  a  price  equal  to,  or  higher  than,  the  sum  mentioned  in 
the  said  note,  then  the  Master,  or  the  person  appointed  by 
him  to  sell  the  said  propertv,  shsll  declare  that  such  lot  is 
not  sold,  but  hsk  been  bought  in  on  accoont  of  the  persons 
interested  in,  or  eatiUed  to,  the  property . 

"3.  That  when  any  property  is  directed  to  be  sold 
before  the  Master,  the  Vaster  shall  be  at  liberty  to  fix  an 
amooat  to  be  paid  as  a  deposit  by  the  pnrobasers  respec- 
tivelv  at  such  sale,  and  to  appoint  some  propnr  person  to 
receive  the  same,  who,  if  required  by  the  Master,  shall 
give  seonrity,  to  be  approved  of  by  the  Master,  doly  to 
aocoont  for  sod  pay  what  he  shall  receive  in  respect  of 
inch  deposit,  in  snob  manner  as  the  Court  sbsll  have 
directed  in  respect  to  the  moneys  to  arise  from  such  sale ; 
and  the  person  appointed  to  reeeive  snch  deposits  shall, 
within  such  time  as  the  Master  shall  appoint,  and  without 
any  speoial  order  for  the  purpose,  per  the  moneys  which 
he  slisU  receive  in  respect  thereof  (the  amonnt  of  snch 
moneys  to  be  certified  by  the  Master)  in  such  manner  as 
the  Court  shall  have  directed  with  rrspeet  to  the  moneys 
to  arise  from  the  sale. 

"  4.  Thst  when  any  proper^  is  directed  to  be  sold  be- 
fore the  Master,  the  Msster  sbsll  be  at  Uber^,  either 
before  or  after  snch  property  shall  have  been  put  up  for 
sale  by  public  auction,  to  receive  proposals  for  the  ssle 
thereof,  or  of  any  part  thereof,  by  private  contract ;  and 
he  shall  make  his  report  thereof,  with  his  opinion  thereon, 
to  the  Conrt ;  which  report  shall  be  snnmitted  to  the 
Court  for  oonfirmation,  in  the  same  manner  as  reports 
made  upon  qpeoial  reference  as  to  sales  by  private  con- 
tract. "  TSDXO,  C. 

"  Jom  KonLLT,  H.  B. 

"  J.  L.  Ekiobt  Baircx,  V.  C. 

"  Caurwoaru,  V.  C. 

•■  O.  J.  Toaaaa,  V.  C." 


LAW  STUDENTS'  DEBATING  SOCIKTT. 
auESTioys  tor  discvmiok. 
Far  Tuetday,  July  29,  1851. 

57.  A.  married  and  seixed  of  land  prior  to  1834, 
makes  a  voluntary  settlement  in  1840  in  fteov  of 
his  son,  and  his  wife  joins  in  and  acknowledge*  aodi 
settlement  in  order  to  bar  her  dower.  Ailer  the 
settlement,  A.  conveys  the  same  land  to  a  purth—er 
for  valuable  oonsidention,  but  his  wife  does  not  yaia 
in  this  conveyance.  Does  B.  take  the  estate  £■- 
charged  from  all  claims  in  respect  of  the  dower  ? 

L.  Is  the  substitution  of  Triennial  (be  SeptcBual 
Parliaments  desirable  ? 


PROCEEOINQS    OF    LAW 
SOCIETIES. 

METROPOLITAN  AND  PROVINCIAL  LAW 
ASSOCIATION. 

The  managing  committee  held  an  adjourned 
meeting  on  Wednesday  the  16th  inst.  Mr.  C.  J. 
Filmer  in  the  chair. 

A  further  report  was  made  from  the  Eouitv  Com- 
mittee, as  to  the  progress  of  the  Mastei's  Primary 
Juriadietion  in  Equity  Bill,  buf  that  the  Lord  Chan- 
cellor had  expressed  himself  opposed  to  the  passing 
of  any  meaaure  of  reform  in  equity  practice  until 
the  Cliancery  Commission  should  have  made  their 
report. 

A  draft  petition  against  the  Registration  Bill  was 
read,  disciused,  and  adopted,  and  ordered  to  be 
presented. 

Several  letters  were  read  ap<m  the  dense  in  the 
County  Courts  (iirtber  Extension  Bill,  giving  bar- 
risters exclusive  audience  in  those  courts  in  all 
business  except  their  original  jurisdiction  under  201. 

A  petition  had  been  prepared  agunst  the  clause, 
hut  it  having  been  modified  on  the  previous  evening, 
so  as  only  to  give  to  barristers  the  right  to  appear  If 
instructed  by  or  on  behalf  of  a  party  and  without 
either  exclusive  audience  or  pre-audience,  it  was 
resolved  that  the  petition  should  stand  over. 

A  letter  was  read  from  Mr.  Mullings,  M.P.  ad- 
vising that  the  returns  of  common  law  fees  should 
not  he  pressed  for,  and  Mr.  Palmer  having  reported 
that  the  most  important  portion  of  the  information 
required  was  contained  in  the  report  of  the  Com- 
missioners on  Process,  Practice,  and  Pleading  at 
Common  Law,  it  was  resolved  that  the  matter 
should  not  be  pressed. 

A  letter  was  read  from  a  member,  communicating 
the  names  of  gentlemen  who  had  agreed,  on  his 
explanation  of  the  nature  and  objects  of  the  associa- 
tion, to  become  members. 

A  letter  was  read  from  a  member,  requesting  the 
opinion  of  the  committee  upon  the  right  of  notaries 
to  practise  as  conveyancers. 

The  question  was  considered,  and  the  secretary 
was  instructed  to  consult  Mr.  Maugham  upon  the 
subject,  and  to  communicate  the  result  to  the 
member. 

A  letter  was  read  firom  the  secretary  to  the  Suffolk 
Iaw  Society  upon  a  case  of  malpractice. 

The  secretary  was  instructed  to  consnlt  Mr. 
Maugham  as  to  the  expediency  of  an  application  to 
the  judges  for  a  rule  compelling  attorneys  applying 
for  leave  to  renew  their  certificates  to  serve  the  sum- 
mons upon  the  registrar  of  attorneys,  instead  of  as 
now  applying  ex  parte. 

The  best  thanks  of  the  committee  were  voted  to 
Lord  R.  Grosvenor  for  his  constant,  xealous,  and 
judicious  advocacy  of  the  repeal  of  the  annual  certifi- 
cate duty.  __^_^ 


LEGAL    INTELLIGENCE. 
TiM  Aaalaes. 

NORFOLK  CTRCUrr. 

CambkiDob,  July  21.— The  commission  for  thh 
county  was  opened  on  Saturday.  The  Chief  Basvin 
presides  on  the  civil  side,  where  there  ia  an  eatry  of 
two  causes,  and  an  indictment  for  disturbing  a  eo»- 
gregation  in  a  Methodist  chapel:  and  Mr.  Jaataoe 
Cresswetl  in  the  Crown  Court,  wbete  there  ia  avoy 
heavy  calendar,  containing  the  names  of  tsrenty- 
seven  prisoners  charged  vrith  twenty  serious  oBusces, 
among  which  are  two  eases  of  mufder,  six  of  araon, 
four  of  felonious  wounding,  two  of  burglary.  Cmr  of 
larceny,  and  one  of  an  asaaolt  with  intent  to  ra«iah  ; 
the  prisoner  in  this  last  case  being  Mr.  WiiitefiiiK> 
ham,  an  under-graduate  of  Corptis  Cbiisd  Collece. 
in  this  University,  against  whom  an  indictraent  ma 
found  at  the  last  assizes. 

Hcntinodon,  July  18.— Both  the  learned  jaic«« 
of  assize  for  this  circuit  opened  the  commiasKia  lor 
this  county  yesterday,  at  two  o'clock,  and  hiiiim 
also  attended  Divine  service  in  the  aftemooo,  bodi 
tiie  courts  were  o[>ened  for  the  despatch  of  bosiBSSB 
this  morning,  at  ten  o'clock.  The  cause  bat  cos- 
tains  but  one  cause,  which  is  for  trial  by  a  apedal 
jury.  The  calendar  contains  the  names  of  aertm 
prisoners,  whose  alleged  offences  embrace  one  alt 
of  manslaughter,  one  of  bigamy,  two  of  woaafiar 
and  shootiog,  six  of  arson,  one  of  felony,  and  cos  at 
embezzlement 

HOME  CIRCUIT. 

Cbelmsforo,  July  22. — The  oommiasioa  far  Ike 
county  of  Essex  was  opened  on  Motiday,  and  tUa 
morning  the  business  of  the  Assize  was  psocaeded 
with  in  both  Courts,  Chief  Justice  Jervis  pmUmf 
on  the  Crown  side,  and  Baron  Aldenoa  at  Nm 
Prins.  There  are  eleven  causes  to  be  tried  oo  Ika 
civil  side,  three  of  which  in  special  jury  casta.  Ia 
the  Crown  Court  there  are  thirty-fiva  pr- 
tiial,  and  some  of  the  caaes  are  of  a  1 
lacter. 

IflDLAND  CIRCUIT. 
'  LnrcoLH,  July  30.— The  learned  jndges  aiiiiad 
here  yesterday  afternoon,  and  Baron  nake  pra- 
ceeded  immediately  to  omn  the  commissio—  for 
the  city  and  the  county.  There  ia  but  oae  prisoaar 
in  the  city,  charged  with  concealing  the  tnrth  of  a 
child.  The  calendar  for  the  county  contains  theosBaa 
of  eighteen  prisoners,  of  whom  one  ia  cfaaifcd  witk 
child  murder,  two  with  manslaughter,  three  with  Use 
offence  of  shooting  with  intent  to  do  giievuas  bofily 
harm,  one  vrith  catting  and  wounding,  one  with  aa 
abominable  assault,  one  with  forgery,  thiea  with 
burglary,  two  with  robbery,  twowiUt  Ian  a  itialiic» 
and  one  with  simple  broeny.  Six  caoaea  aaly  hane 
been  entered. 

Lincoln,  July  21. — Baron  Parke  took  Ua  aaat 
in  court  tliis  morning  at  eight  o'dodL,  fisr  Am 
purpose  of  trying  the  only  citjr  prisoner,  who  aaa 
convicted  of  concealing  the  bhrth  of  a  ehiU,  ^td 
sentenced  to  six  weeks' ImprisonmeDt.    Hb  hirdahip 

then  proceeded  with  the  trial  of  causes.    The 

list  contains  an  entry  of  nine  causes  only,  of  1 
two  were  undefended. 

NoTTiNGHAU,  July  23. — Baroa  Fvfce 
here  this  morning  at  ten  o'clock,  and  st  oooa  pxo> 
ceeded  to  open  the  commissiim  for  the  coanty  aaA 
the  town.  The  calendar  for  the  county  t 
names  of  twenty-six  prisoners ;  hut,  vnth  a  v 
exceptions,  the  cliarges  are  not  of  a  serioas  d 
There  is,  however,  one  charge  of  murder,  oaa  ml 
rape,  one  of  wounding,  three  of  robberr  with  rio- 
lence,  one  of  burglary,  and  one  of  cnbexatesaaat- 
In  the  town  there  were  only  three  casea — one  of 
larceny,  one  of  embexxlement,  and  oae  of  ottnia^ 
counterfeit  coin — all  of  whidi  were  diipoarjd  of  by- 
Baron  Parke  in  about  an  hour. 

OXFORD  CIRCUIT. 
Worcester,  July  21.— The  Aasize  baa 
this  countv  began  to-day  at  ten  o'clock.  The  i 
list  proved  unexpectedly  and  unusually  heavy,  < 
taimng  thirteen  entries,  of  which  one  «ras  naaL 
for  a  special  jury.  The  calendar  contained  the 
names  of  fifty-seven  prisoners,  but  the  msyorHy  of 
them  were  charged  with  offisncea  of  a  trivial  cfaiuae* 
ter,  anch  as  are  commonly  tried  at  Sessions-  1<  ua 
were  charged  with  cutting  and  wounding,  three  w^ 
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npe  on  cluldreo,  one  with  rape  on  »  woman  (thia 
biU  hu  been  thrown  out),  two  with  nerilege,  teren 
with  buTKlary  and  hooaebreaking.  one  with  oonneal- 
iog  a  birth,  two  with  foigerf,  one  with  sheep-steal- 
ina,  two  with  ottering  counterfeit  coin,  three  with 
Uue  pretences,  and  twonty-five  with  larceny.  Of 
the  finy-seren,  thirteen  oonid  neither  read  nor  write. 
Ibrty-two  could  read  or  read  and  write  imperfectly, 
eleven  conld  read  and  write  well. 

THE  ATTOBNBY'S  TAX. 

The  following  memorial  hai  been  addressed  to  Sir 
John  T.  Dnckworth.  Bart,  M.P.  for  Exeter,  by  fifty 
of  the  practising  attorneys  of  that  city : — 

"  We,  the  ondersignea  Solicitors  practising  in  the 
dty  of  Exeter,  beg  very  sincerely  to  thank  you  for 
your  late  vote  in  support  of  Lord  Robert  Grosrenor't 
motion  for  leare  to  introduce  a  Bill  for  the  repeal  of 
the  certificate  duty  charged  exdusiTeW  on  our  branch 
of  the  Profession,  and  not  paid  by  either  of  the  other 
professions ;  and  for  these  and  Tarious  other  reasons 
already  stated  to  you,  a  most  unjust  tax  on  us ;  and 
we  hope  and  trust  that,  as  the  House  of  Commons 
has  on  five  several  occasions  affirmed  the  principle  of 
the  repeal  of  this  tax,  you  will  not  fail  in  your 
attendance  at  flie  Hooae  during  the  fiiture  stages  of 
the  Bill  brought  in  by  Lord  Robert  Groavenor. 

"We  exceedingly  regret  the  vote  given  by  your 
colleague,  Mr.  Divett,  against  the  introduction  of 
the  Bill,  for  we  anticipated  the  requisitions  sent  to 
kim,  signed'  by  nearly  sixty  Solicitors,  his  consti- 
tuents, requeatmg  his  support  of  their  claims,  and 
proving  the  injustice  of  the  tax,  would  have  produced 
I  different  residt 

"  17th  July,  1851." 

IiOU>  Bbouohah.— The  Timet  concludes  an 
urticle  on  law  reform  with  a  tribute  to  the  labours  of 
Lord  Brougham,  which  has  our  hearty  concurrence : 
"  We  are  merely  entering  upon  the  path  of  law 
teforms.  and  few  men  would  be  more  valuable  as 
niides  or  helpen  in  our  onward  course  than  Lord 
Brougham.  It  is,  then,  with  unfeigned  regret  that 
we  find  the  following  passage  in  the  speech  he  de- 
ivered  on  Monday  night  in  the  House  of  Lords : — 
Nothing  should  nave  tempted  him  to  take  so  un- 
isnal  and  unprecedented  a  ooune  as  to  address 
heir  lordships  on  the  motion  that  this  Bill  be  read  a 
Urd  time,  but  that,  daring  the  last  five  or  six  weeks, 
le  bad  with  the  utmost  difficulty,  and  against  the 

Fioion  of  his  medical  advisers,  attended  ue  service 
their  lordships'  Hoose.  During  the  last  week  or 
Bn  daya  the  difficulty  had  increased  and  become 
loie  acvere.  In  the  hope  of  assisting  in  the  iiass> 
^  of  this  great  measnra  m  a  eoiue  to  -tclkiek  kit 
ife  had  ittn  dtvoled,  he  had  struggled  to  the  last, 
intil  he  found  that  he  could  struggle  -no  longer.' 
?b»  truth  of  a  daim  ao  feelingly  advanced  waa 
oatantlr  acknowledged  by  the  House,  as  it  will 
le  by  the  country.  We  very  sincerely  grieve  that 
man  who  has  rendered  such  eminent  service 
D  bis  country  should  be  suffering  from  indisposition, 
rhich,  let  us  hope,  is  only  of  a  transitory  character, 
nd  within  the  healing  reach  of  change  of  air  and  of 
cetne.  .  We  would  not,  however,  allow  such  an 
pportnnitv  to  jmss  by  without  a  recognition  of  Lord 
IroQgham  s  claim  to  the  character  of  a  law  re- 
irmer.  Not  only  by  his  own  direct  interference,  by 
is  fearleas  habit  of  investigation,  and  his  singular 
owers  of  exposing  abuse,  has  the  service  been  per- 
>rroed,  but  be  has  given  a  tone  and  a  character  to 
>w  reform  in  England  which  it  would  not  have  pos- 
nsed  but  for  the  support  of  a  man  in  so  eminent  a 
ation.  The  cause  of  law  reform  in  England  for  the 
,3t  forty  years  can  never  be  di^oined  from  the  name 
r  Henry  Brougham." 

Ma.  RooBR«,  Q.C.— By  the  demise  of  this  gen> 
eman,  the  offices  of  Recorder  of  Exeter  and  Deputy 
udge  AdYocate-Genenl  become  vacant.  Mr. 
ozera  was  called  to  the  Bar  in  1816,  and  was  the 
tthor  of  works  on  the  law  of  elections,  and  other 
«l  subjects. 

FSBS  AT  THB  JcDOXS'  CHAMBERS.— In  the  re- 
Mt  of  the  Common  Law  Commissioners  just 
sued,  wbidi  contains  a  good  deal  of  valuable  in- 
rmation,  the  commissioneis  recommend  the  aboli- 
on  of  fees  in  law  proceedings.  Further,  they 
cpreaa  an  opinion  that  "  fees  ought  not  to  be  im- 
Med  upon  the  suitor  for  purposes  of  revimue."  It 
«ms  that  a  good  deal  of  business  is  transacted  at 
le  Judges'  Chambers,  in  Serjeants'-inn.  Each 
lief  judge  has  three  clerks,  and  each  puisne  judge 
vo.  Much  dissatisfaction  has  been  expmsed  as 
<  the  payment  of  fees  at  the  chambers.  The  com- 
lissiooera  state — "We  are  of  opinion  that  such 
satisfaction  is  well  grounded."  It  appears  by  the 
!port  of  the  House  of  Commons  in  1847,  that  in 
le  year  the  receipts  of  twelve  of  the  judges' 
erks  at  chambers  and  on  circuit  amounted  to 
t.obSJ.  6a.  4d.  It  also  appears  that  in  1842  the 
erks  of  the  judge  who  stayed  in  town  and  attended 
lambcrs  during  the  circuit  received  no  less  than 
000/.  in  aix  weeks.  After  some  observation,  the 
immiasioners  add :  "  We  think  that  the  payment  of 
es  ought  to  be  altogether  abolished ;  that  all 
Beers  of  the  court  ought  to  be  paid  in  like  manner 


as  the  judgea.  Be  this  as  it  may,  there  can  be  no 
doubt  that  fees  ought  not  to  be  imposed  upon  the 
suitor  for  the  purpose  of  revenue." 


BIRTHS,   MARRIACU,  AND  DEATHS. 

BIBTH8. 
Fnuraa.— On  tk»  aSrd  iiut.  at  Warduun,  DoimI,  the 

wife  of  Mr.  FreeUnd  Filliter,  of  that  town,  •olioitor,  of 

a  son. 
HoaaAT.— On  th«  21it  init.  at  DanasfleU,  Books,  tha 

Hon.  Hn.  Soott  Murray,  of  a  dsaghtar. 
PBABSoa.— On  tbe  11th  in*t.  in  Chester-terraoe,  Begenf  s- 

park,  the  Hon.  I«dy  Pearson,  of  a  dughter. 
RAWUirsoir.— On  the  IMh  inst.  at  No.  3S,  Ozford-terrwe, 

Hjd».park,  the  wife  of  Tbomu  Abniiam  Bawliason, 

esq.  barrister.at.law,  of  a  daughter. 
Snvus.— On  th«  17th  iast.  at  12,  Wanriok-TiHas,  Bfaida- 

hiU,  tha  wifa  of  Heniy  Btevaiu,  asq.  barriitar-at-lsw,  of 

a  ion. 

MABBIAOB8. 
AvpLBTias,  Bidiard  Hall,  aaa.  barristar  of  Unooln's-ina, 
,  sldeat  ton  of  tha  lata  B.  Applayard,  Blooi>ubiii7.tqn«ra, 

to  Charbtte  Matilda,  ody  snrtifing  child  of  tha  Bar. 

Wm.  Btamer,  D.D.  raetor  of  Bt.  SaTioor's,  Bath,  aod 

graoddanghtar  of  tha  lata  Sir  William  Stamar,  of  the 

ooonty  of  Clara,  bart.  on  tha  Uth  last,  at  All  Seals' 

Charoh,  LaDgham.plaoa. 
Ci.UK,  John  Forbas,  asq.  only  son  of  Sir  Samnal  Clark, 

bart.  attach^  to  H.M.'s  embaisT  at  Paris,  to  Charlotte, 

onlr  daogbtar  of  the  lata  Mr.  Jostiea  Ooltmas,  on  the 

19th  uut.  at  St.  Oaorga's,  Haaorar^qoara. 
Hmntaasoa,  J.  aaq.  Olaraland  Villa,  Lae,  Kant,  and  Great 

Towar^treat,  to  Harriatt,  alder  daaglitar  of  W.  Hodg- 
son, aaq.  aoboitor.  Aore-lana,  Brixton,  and  Bad  Zion- 

■qnara,  on  the  17t]i  inat.  at  Lambeth  Chureh.. 
DBATHS. 
Bnxsroas,  Lonisa,  Tisoouitais,  on  tha  Ust  last,  at 

Bedgebanr.park,  Kaot. 
Bus,  tha  Bev.  Bobert  St^ylton,  vicar  of  Ttntagal,  and 

ina^trata  for  tha  aaaatj  of  Cornwall,  on  tha  loth  last. 

in  jDornford^traat,  Stonehonaa.  

Boon,  Mr.  Jamaa,  aolicitor,  of  Wanninatar,  WBta,  on  the 

11th  inat.  at  Tto.  8,  Wilson-straat,  Unabniy^qoara,  tha 

reaidanca  of  bis  son,  aged  <SS. 
Baim,  Mr.  B.  lata  a  magistrate  far  Ipswich,  on  the  21st 

inat.  agad  79. 
Dints,  Elixabath  Maria,  the  wifa  of  D.  A.  Sanadars 

Sanaa,  aaq.  M.P.  for  Carmarthaashire,  on  the  Uth  inst. 

at  Pentre,  Fsmbrokaahira. 
ExxeBLBT,  P^anois  Thomaa,   tha   infant  son  of  T.  D. 

Keighlajr  asq.  on  tha  Hat  inst.  at  37,  Btomfleld-road, 

Powau,  Charlaa  Jonas,  aaq.  foriuarly  of  the  4Mh  Begi. 
ment,  aldest  aon  of  the  lata  Biehard  Jonas  Powell,  aaq, 
of  Hintan.eonrt,  reoordar  of  Heraford,  aadohairman  of 
tha  ooonty  aaasiona,  on  tha  14lh  inst.  to  Castl»«treat, 
Hereford,  aged  27. 

Booxss,  Franoia  Newman,  aaq.  Q.C.  Baneharof  tha  Inner 
Temple,  and  Beoorder  of  Exeter,  on  the  19th  inat.  at 
his  hooaa,  1,  Upper  Wimpole-atraet,  a^ed  69. 

BrDESsoir,  Cnariea  Whaley,  aaq.  of  Kug's  Lynn,  Nor- 
folk, on  tha  9Ui  inat.  at  Cromer. 
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THE    GAZETTES. 

Vonitrnyts. 

OaitUt,  Jul)  16. 
Atlxt,  WiLuix,  market  gwdaner,  Hanwell,  BGddleaax, 

July  23  and  Ang.  28,  at  twelre,   Baainghall.lt.    Com. 

Fane.     Off.    aa.   Cannan.      Sola.    Poola  and    Oamlen, 

Oraya-inn-aqoara ;  Biches  and  Woodbridge,  Uxbridga, 

Petition,  Jnly  9. 
BxTLis,  BsaJiiiix,  woolitaplar,  Olouoeatar,  Jnly  28,  and 

Aug.  26,  at  alaven,  Briatol.    Com.  Staphan.    Off.  at. 

Aoraman.    Sola.  J.  LoTegrore,  Gloueaatar ;  Abbot  and 

lAoat,  Briatol.    Patitian,  Jnly  4. 
BnBT,  JoBV,  draper  and  grooar,  Llaarhaiade.ya.Mooh- 

nant,  Denbigh,  Jnly  28  and  Aug.  18,  at  atavett,  Lirer- 

inoL     Com.    Panr.     Off.   at.  Morgan.     Bolt.  T.   L. 

Bovla,  Llaofrllin :  Bvant  and  Son,  liverpool.   Petition, 

July  12. 
Busesir,  Bicbisd,  iron  founder,  Llanhillath,  Newport, 

Monmouth,  J^  29  and  Aug.  26,  at  elareo,  Brutol. 

Com.  Hill.    Off:  as.  Millar.    Bol.  W.  Baran,  Briatol. 

Petition,  July  4. 
HuusoK,  HxssT   Oxoasi,  wkaelwright,  King'a-road. 

Hoxton  Old-tnwn,  July  22,  at  alaTen,  Ang.  23,  at  half- 

patt  one,  Batinghall-at.    Com.    Foablanqua.    Off.  aa. 

Staatfald.     Sob.  May  and   Bwaatland,  Queca-tqaare, 

BloomaboTy.    Petition,  Jnly  12, 


JovLS,  BixuxL  and  Jobv,  ribboa  maaobetorara  aad 
cotton  apinnan,  Maoclaaflald  and  Balnow,  Chatter, 
Jnly  30  and  Ang.  SO,  at  twalve,  Mancheatar.  Off.  at. 
Poit.  BoU.  Parrott,  Colvilla,  and  May,  MaedaaSald. 
Petition,  Joly  11. 

KtT,  HiLToa,  Boaaar,  aad  WnLuw,  cotton  tpinntrs 
aad  naaofhctaran,  Haywood,  Tisaaaiter,  July  2S  and 


Off. 


Mackaasie. 
Patitioa. 


Ang.  16,  at  twalva,  Manchaatar, 
Sols.  Worthington    and  Baria, 
July  10. 

Hbbcib,  Bobsbt  Divn>,  tilk  marchant.  Church-passage, 
Bpital^qnara,  Bithopigata.at..without,  Jnly  19,  at  one. 
Ang.  30,  atalaTeo,  Batmghall^t.    Com.  Ooolbuni.    Off. 
at.  Bioholton.    Bolt.  Bridger  tnd  Collint,  King  William- 
St.    Patitioo,  June  30. 
Txaca,  Jufit,  and  Fxati,  Taoitu,  drapers  and  grocers. 
Otvattry,  Salop,  Jnly  90  and  Aag.  W,  at  twelve,  Bir- 
mingham. Com.  DameU.  Off.  at.  whitmore.  Bolt.  Sale, 
Worthington,  and  Shipmaa,  Manchetter ;    Mottaram, 
Knight,  and  Emmat,  Btrmingham.    Petition,  Jona  IS. 
Waxxvixu),  laiAC,  taa  dealer,  Lhratpool,  Jnly  28  aad 
Aug.  18,  at  eleven,  liverpool.    Com.  FaiTy.    Off.  aa. 
Morgan.    Bolt.  Brant  tad  Bon,  lirerpooL    Petitioa. 
Jnly  7. 
Wass,  Taoius,  coal  marchant.  Stoke  Prior,  Worcester, 
Ang.  23,  at  twelve,  Birmingham.    Com.  Balgny.    09. 
at.  Christie.     Sola.  Chaplin,  Bicharda,  and  uiibbin, 
Paradiae.at.  Birmingham.    Petition,  July  10. 
Whluks,  TaoKAt  Blsov,  wine  and  tpirit  merchant, 
Exeter,  July  26,  at  one,  Aug.  20,  at  eleven,  Bzetar. 
Com.  Bare.    Off.  at.  Hirtiell.    Bolt.  WOda,  Beat,  aad 
Co.   Oollen-bill,    Quaan-st.    Chcaptidei    W.   Jonas, 
Bxetar.    Petition,  June  27. 
WiLUxe,  BicKAXD,  miller,  Atbborton,  Devon,  July  24, 
at  one,  Aug.  20,  at  alaven,  Exater.    Com.  Bare.    Off. 
at.  Harnaman.    Bolt.  Oaare,  Moontford,  and  Oaan, 
Bxatar ;  J.  Stogdon,  Exeter.    Petition,  July  3. 
eat€tU,fmlyn. 
BBASIAI.L,  Samsox  Ckat,  Sod  Musxa,  Wnutw,  Bnan- 
dr^iars,  High-tt.  Kensington,  July  28  and  Ang.  28,  at 
one,  Baain(haU.at.    Off.  aa.  WUbnora.     Bolt.  Htid- 
wick  and  Co.  Waaver't-haU,  Batinghtll^t.    Petition. 
Jnly  10.  ' 

Baowir,  Tkohu,  ahip  owner,  Bnnderltnd,  Dnrhtm,  July 
31,  at  one,  Ang.  SNS,  at  eleven,  Newcattla-upon-Tyne. 
Off.  at.  Baker.    Salt.  Crosby  and  Compton,  Chorah- 
court,     Old    Jewry ;    Hoyla,     Newcatt]e.Qpon-TyBe  t 
Moore,  Snnderiand.    PettOni,  Jona  28. 
Bvaes,  STDsvaui  Ynrcxar,  saddler,  Tsontoa,  Bonsr- 
eetshira,  Aug.  8  and  28,  at  eleven,  Bxetar.    Off.  as. 
HIrtsal.    8o».   Woodland,   Taunton;    aod    Stogdon. 
Exeter.    Petition,  July  10. 
DsBLBT,  OsoBOX   Edwik,  ironfonnder,  BmnBwiiik4er- 
raoa,  Trinity.st.  Dover-road,  Nawington,  Jnly  SO  and 
Sept.  3,  at  one,  Basinghall«t.     Off.  aa.  Oraham.    EoL 
Long,  Oray's-inn-plaoa.    Petition,  July  18. 
DixoH,  Sax UXL,  draper.  Lards,  Aug.  1,  at  halfj>att  one, 
Sept.  4,  at  eleven,  Batinchall-at.    Off.  aa.  Whitmore. 
Sola.  Sole  and  Turner,  Aldermanbary ;  and  Bltckbnra. 
Leedt.    Petition,  Jnly  12. 
Oaun,  OosDOx  Joaa  Jaxxs,  tobaoeo  broker  Livanoel, 
July  31  and  Ang.  2S,  at  elaraa,  Liverpool.    Off  at. 
Bira.    Bolt.  Wadeeon  and  Co.  London  j  and  Laca  and 
Co.  Liverpool,    ^ttition,  July  .9. 
HauBaoaXjAsotra,  aad  HAXaiaov,  Johx,  diyialters. 
Great  St.  Helan't,  City,  Ang.  1  and  29,  at  one.  Bating. 
haU4t.     Off.    at.    Whitmore.     Bolt.    Meaara.    Link- 
later,  Charlotta-row,  Maniion-hooaa  i  tad  Cox,  Pinnars- 
hall.  Old  Broad^t.    Petition.  July  17. 
Kliivsow,  GaoBSi,  pork  bntoher,  Cliftoa,  Bedfordthire, 
Jnly  SO,  at  two,  and  Sept.  3,  at  balf-patt  one,   Ba- 
aingfaall-tt.    Off.  aa.  Oraham.    Sola.  Trindar  and  Eyra, 
JohB'4t.  Badford-row;  and  Anatia,  SheObrd,  Badford- 
aUre.    Petition,  July  IS. 
Uncuu,  JotsTB,  carpaater,  Camdea^t.  Camden.town, 
Ang.  1,  at  half.pttt  twelve,  and  Aug.  29,  at  alavaa. 
Baanghall^t.   Off.  at.  Cannan.  SoL  Twnar,  Charlaa-at 
City-road.    Petition,  July  18. 
Moovar,  WnvaxD,  and  Wiiaox,  Taoius,  com  mee- 
chaats,  Livarpool,  July  31  aad  Ang.  28,  at  devan,  Liver- 
pool.   Off.  as.  Toner.    SoL  Daly,  livarpool.    Patitian, 
July  17. 
PAMTXa,   TaoxAS,  bnilder,    Okehampton,   Devonahira, 
Ang.  e  and  26,  at  alaven,  Bxetar.    Otr.  aa.  Hirttel. 
8(ds.  Stogdon,  Exeter,  and  Fryer,  St.  Thomas'a,  near 
Exeter.    Petition,  Jnne  27. 
Pasbixt,  Wiluax  andFxAXOis,  knife  msnuftctorert, 
Shefflald.  Aug.  9and30,att<n,  Leeds.  Off.  aa.  Freeman. 
Sol.  Femell,  Shefflald.    Petition,  July  19. 
BOTCa,  Jotxra,  currier,  Nottingham,   Aug.  1  and  29,  at 
balf.pttt  ten,  Kottiogham.    OS.  at.  BitUrston.    Bolt. 
Bowlsy,  Nottingham;    Hodgson,    Birmingham.    Peti- 
tion,  July  9. 
WAaaiit,  Zachabuh,  miller,  Ardleigh,  Etaex,  July  SO,  at 
twelve,  Sept.  3,  tt  one,  Eaainghall-st.    Off.  aa.  Sttnafeld. 
Bolt.  Wire  and  Child,  Swithin't-lane,  City ;  Baroct,  Col- 
chatter.    Petition,  July  17. 

OoMtUt,  Jtdj  26. 
Blus,  Hsxxt  Jaxxs,  ironmonger,  19,  Botberhithe-wtll. 
Botherhithe,  Aug.  8,  at  ktlf-patt  twelve,  and  Sept.  3,  at 
eleven,    BtdngbaU.tt.     Com.    Fonblsaqne.     Off.    it. 
Staatfald.    Sol.  Carpenter,    64,    Old   Brotd-tt.    City. 
Petition,  July  22. 
Haxxobd,  TxoxAt,  boot  aod  tboe  maker,  SI,  Coodml-tt. 
Weatbooraa-tarraee,  Ptddiogton,  Aog.  I,  at  half-past 
eleven,  and  Sept.  3,  at  two,  Batughall.tl.    Com.  Fon- 
blanqna.     Off.    tt.    Ortham.      SoL    Hartlry,    Sonth- 
ampton-st.  Bloomabuiy.    Petition,  July  22. 
Al.LANtov,  Joaipn,  draper  tnd  grocer,  Kirby  Moorside, 
Yorkshire,    Aug.    16   and   Sept.   6,   at  eleven,   Leeds. 
Com.  Watt.    Off.  at.  Yonng.    S<dt.  Shtcklct  and  Bon, 
HnB.    Petition,  July  21. 
BicuAtDS,  WiLMAK   BxHJAXiir,   groctr  and  provition 
dealer.   Hill   Top,    Btaffordahire,  Aug.  9  and  26,  at 
twelve,    Birmingham.     Com.  Balguy.    Off.  ta.  Vidpy. 
Sola.  H.  Holland,  Wettbromwich ;   T.  B.  T.  Uodgaon, 
Cherry-at.  Binningham.    Petition,  July  19. 
Bzw,  EoBXBT,  grocer  and  tea  dealer,  Selby,  Torknfaire, 
Ang.   15  and  Sept.  6,  at  eleven,  Leeds.     Com.  West. 
0S7  aa.  Young.      Sola.  Weddall    and   Parker,   Sclby; 
Bond  and  Barwick,  Leeds.    Petition,  July  23. 
Iai.AX,    Thoxis,    and    WAXosTBOcnT,    Wanostbocbt 
TurcBiTT,  brokers  and  shipowners,  Liverpool,  August  7 
aad  Sept.  6,  at  elevaa,  Liverpool.    Com.  Stevenaoa. 
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Off.  u.  Bird.  Sols.  Sharp,  Field,  and  Jackson,  London ; 
HiUer  and  Feel,  LiTerpool.  Petition,  Jofy  22. 
Batuow,  JoHif  NuKTBiiro,  cottoQ  spiDner,  Haworth* 
eroas,  Rochdale,  Lanoashire,  Aug.  5  and  26,  at  twelve, 
Maocbeater.  Off.  aa.  Leo,  Soli.  W.  Harper,  Bary, 
Lancashire ;  E.  Bennett,  40,  Frii<oe88<9t.  Mancheater. 
'Petition,  July  16. 

BAirKBUPT  ISTATlfl. 

facial  A$$ign0*$  are  ^en,  to  whom  applg  for  tk* 
IHvidend: 

Seiuusan  and  Srandon,  mercbanta,  first,  IM.  Graham, 
London. — Sefbin,  J.  coach  maker,  first,  G\a.  Stansfeld, 
London. — CocHurn^J.  merchant,  seventh,  IJd.  Graham, 
London.— Co/Zia*,  W.  tailor,  second,  6id.  Stansfeld, 
London. — Frejich,  A.  plumber,  flrst.  8d.  Graham,  Lon- 
don.— Oouyh,  C.  ironmonger,  second,  Is.  3d.  Mackenzie, 
lEaiicheater. — Sarrvion,  J.  F.  wine  merchant,  flrst,  2 |d. 
Graham,  London.  —  Harruon,  W.  merchant,  first,  4d, 
Baker,  Newcastle.  —  Sabkoutf,  Phil/oft,  and  Lovder, 
bankers,  fifth,  4d.  Miller,  Bristol.— Wo//am/  and  Warden, 
tallow  chandlers,  first,  49. 2d.  Pott,  Manchester. ~Jr«a«£«3^, 
T.  and  J.  L.  leather  merchants,  second,  2d.  and  the 
U-ieths  of  Id.  SUnsfeld,  London.— JWoyd,  J.  and  G. 
Lee,  Manchester,  builders,  first,  Zs.  l^d.  ;  and  first  sep. 
of  J.  Lloyd,  16b. —  Z/ojfd,  J.  nosier,  second,  Is.  lid. 
Pennell,  London.  —  MacLeod^  W.  merchant,  first,  IM. 
Oraham,  London. — J£aiuU,  W.  TictuaUer,  first,  Is.  Kid. 
Pott,  Manchester. — Motriton,  W.  stationer,  final,  3|d. 
Stuufeld, London. — Pulkam.Z.  first.  6d.  Pennell,  London. 
Sacine  and  Jacquta,  dyers,  final,  Z\a.  StansfeJd,  London. 
— Amnmon,  W.  stofcn  manufacturer,  flrst,  6M.  Pott, 
ICuiehestar.— TfcmipMn,  W.  grocer,  second,  Is.  Baker, 
Kewcaatle.— IFiUioflW,  W.  draper,  second,  6d.  Stansfeld, 
London. 

nrsoLTSVT  ssTins. 
4|Pp^  at  the  PtwMonal  Ajmgne«'$  Office,  Torhtgal^treet^ 

timeoln'94mM^ld»,  Lomdrntf  between  tke  hrnre  <if  eleven 

^ndikree, 

Sttjflyt  S.  grooer,  ds.  5^.— Atdlaiais,  J.  S.  student  in 
BMdieuie,  Is.  2{d> — Ckoni^  J.  clerk,  6}d- — Maeon^  J.  cabinet 
maker,  2s.  ^.—MortUman,  W.  grocer.  Is.  ^\A..— Stringer ^ 
B.  apirit  merchant  Is.  id.— Wooding,  W.  Capt.  R.N.  Is.  2d. 

Bird,  E.  millwn^t,  6d.  Appier  at  the  County  Court, 
Kottiagbain. — Bramt,  B.  blaoksmitb,  8ld.  Apply  at  the 
Goontj  Court,  Bingham.— >£«niarti,  T.  master  mariner, 
first  and  final,  2d.  Apply  to  W.  Boberts,  ofllcial  aaaigaee, 
K«wport.— ii^wwi,  B.  Drioklayar,  7d.  Apply  at  the  County 
Conn,  Nottingham. — JfayitM,  M.  dealer  m  game,  first  and 
final,  10|d<  -^PPJJ  ^  ^-  Boberts,  official  aasignae,  New- 
m>rt.— Kur/<y,  W.  Commander  'SLJX.  3s.  Apply  to  Mr. 
Gidpin,  droggist,  Orewkerae. 

fl«f  ignmcnttf  for  t(e  Vrneffl  of  lETreHitorf . 

Qazette,  July  16. 

Sunit  W.  Sadler  and  harness  maker.  Bath,  July  6. 
Troata.  H.  Tremlett,  tailor  and  woollen  draper,  Bath,  and 
W.  ChaTasse,  saddlers'  ironmonger,  Walaall.  Sola. 
Gnnea  and  Bellamy,  Bath. 

OiMtetie,  Julf  18. 

OtapUn,  J.  T.  druier's  assistant,  Ludgale-hill,  City, 
Jn^  6.  Trust.  W.  H.  Holyland,  wbolaaale  warehonaeman, 
Watling-street.  Sols.  Aahurst  and  Son,  Old  Jewry.  ~ 
Chary,  C.  0.  0.  (known  as  Charlej  Geary)  oheeaemonger 
■ad  grocer,  Colcheater,  Essex,  June  21 .  Trust.  G.  F.  King, 
proTuion  merchant,  High.«t.  Southwark.  Sol.  J.  Butler, 
^on.  Tooley-st.  Southwark.  —  Sent,  H.  M.  builder  and 
joiner,  St.  Stephen's-st.  Borough,  Elngston-npon-Hull, 
Jnhr  12.  Trusts.  J.  YoHns,  ironmonger,  and  T.  Thomr^', 
timoer  merchant,  both  of  Hull.  Sola.  Thomey  and  Son, 
Hall.— AtcAoUs,  W.  cooper,  Midhurst,  Snsaex,  July  9. 
Trusts.  J.  Farley,  carpenter.  Singleton,  and  S.  Cover, 
timber  merchant,  Steoham.  Sol.  E.  Wardroper,  Blid> 
burst. — SkakeMkqfi,  T.  leather  seller,  Brill-row,  Somers- 
town,  July  1.  Trusts.  B.  Hooper,  leather  factor,  Seething- 
lane,  and  G.  Newman,  woollen  draper,  Southwark-bridge- 
road,  Newington.  Sol.  B.  Slee.  Farish-st.  Southwark.— 
Weiek,  J.  tobacconist,  Coventry,  June  26.  Trusts. 
J.  Borrows,  merduuit,  Birminffham,  and  J.  Fletoher, 
tobacco  manufacturer.    Sol.  H.  I.  Davis,  Coventry. 

9artner0l|i|w  Bi00o1bf1r. 

Oarette,  July  16. 

CoUineoH,  A.  and  Hultne,  J.  mercers  and  drivers,  Bors- 
lem,  July  12.— Qtokeon,  E.  P.  and  Reid,  W.  flour  dealers, 
Liverpool,  July  II.— Critchley  and  S^arte,  vinegar  makers 
and  manufacturing  chemists,  Liverpool,  Dec.  31,  1S49. — 
Dean,  W.  and  AepinaU,  J.  grocers,  Ajhton-under-Lrne. 
July  8.  DebU  paid  by  Aspinall.— JVoMWia,  T.  and  Wood- 
row,  W.  tailors,  Princes-st.  Hanover-square,  July  1. — 
JETooim' and  Wition,  grocers,  tallow -chandlers,  and  malt- 
aters,  Hereford,  July  8.  Debts  paid  by  Hooper.— Jamt^- 
$on  and  Co.  Calcutta,  Jamifrnon,  Ether,  and  Q>.  Canton 
and  Hong-Kong,  as  regards  Edger,  Dec.  31. — Leviek,  B.. 
SaytMoyyt,  J.  W.,  O^,  T,  and  Ilayhom,  J.  lace  and 
tatting  manufacturers,  Nottingham,  July  11.— Mattkevg, 
B.  sen.  and  jun.  paper  makers  and  farmers,  Hoxham  and 
Bewe,  June  24.  Debts  paid  by  K.  Matthews,  Jan.— 
Moore  and  Taimm,  snrgeons.  New  Sarum,  July  12. — 
Jfewail,  Snrt,  and'  Co.  merchants,  Liverpool,  Dec.  31. — 
Parker  and  ffaine,  milliners  and  drpssmuers,  Welbeck- 
tt.  Cavendish -square,  June  24. — Pearet  and  Bwrrows, 
working  silversmiths,  Banner-st.  BnnhiU-row,  July  II. 
Debta  paid  by  Fearoe. — Walton^  J.  and  G.  B.  bookaellers, 
Shrewsbury,  July  11.  Debts  paid  by  J.  Watton. 
Gazette,  July  18. 

Adcoi'l-  and  Carter,  cabinet  makers,  Bradford,  June  17. 
Debts  p.iiii  by  Adcock. — Bell  and  Marakall,  general  mer- 
chants, South  Shields,  April  11.— Btad€»,  A.  and  Bearing, 
L.  bati'hors,  Hastings,  July  12.— Bmo-Zoh,  Bennett,  and 
SoU,  engrsvers  to  caKco  pnnters,  Manchester,  as  regards 
Holt,  .lulv  17.  Debts  paia  by  Buxton  and  Bennett.— Car/- 
wrigki,  it.  and  S.  mulors,  ^Volle^ton,  Hodnet,  July  15. 
Debts  paid  by  R.  Cartwright.— CooJtff,  T.  jon.  and  Co. 
cotton-spinners,  Ashton-under-Lyne,  July  1. — Cowhwm 
madBatley,  joiners,  Heckmondwilfe,  July  II. — f>ook,  W. 
and  Co.  commission  agents,  Liverpool,  June  1. — Fairkuret, 
I.  and  Anthony,  F.  makers-np  and  packers,  Manchester, 
June  3<>.  Debts  paid  by  Fairhurst.— i7arrw(»f,  L.  and 
Jbncoorf,  shipping  agents,  Liverpool,  July  14. — Hovee,  S. 
and  Cp.  comnussion  merchants  and  ship  brokers^  Liverpool 


and  elsewhere,  July  16.    Debts  paid  by  S.  Howes,  jun. —  | 
Soween,  T.  Croaedale,  3.  and  OoUeri,  J.  power>loom  cloth ' 
maoafkotnrers,  Rishton,  Jane  25.  Det^  paid  br  Howaon.  I 
—Joteph,  J.  KizUa^,  and  Co.  cigar  merchants,  Manchester, 
July  4.    Debts  paid  by  Joseph.— A>r£erand  Samlle,  table- 
knife  manufacturers,  Sheffield,  July  IS.     Debts  paid  by 
Saville.— Jfo/*f  and  Taulor,  Ferry  Barr,  Handsworth,  July 
10,     Debts  paid  by  Moles. — Xoreliffe,  S.  and  C.  malaters, 
Wakefield,  July  1.  Debta  paid  by  C.  iiorcliffe.— Riddle  and 
Liyk(foot,  manufacturers  of  china,  Longton,  Stoke-upon- 
Trent,  July  14.     Debts  paid  by  Riddle.— 5yfNon(^,  Cvnliffe, 
and  Co.  bleachers  and  calico  printers,  Handforth  and  Man- . 
cheater,  as  regards  Le  Mare,  Julv  15.    Debts  by  Symonds 
and   Cunliffe. — T^ter,  J.    and  Jkolmee,  J.  F.  Gray's-inn, 
attorneys,  &c.  July  16.  i 


SOMERSETSHTRE. 

LEGAL  GENTLEMEN,  SURVEYORS, 
AUCTIONGBBS.  and  the  Public  generaUy  of 
Soraertetshire  and  the  West  of  Kogland,  are  respectfuUv 
informed  that,  at  the  SOMERSET  COUNTY  PBlNHX6 
OFFICES,  TACNTOX,  Work  of  every  description  in 
LITHOGRAPHY  is  executed  with  promptitude,  in  the 
first  style,  and  at  low  charges. 

Specimens    of   Mapping,    Drawings    in    Crayon,    Law 
Forms,  Circulars,  Ac.  sent,  if  required,  to  any  address.      . 
Letter-press  Printing  on  the  usual  low  torms.    Book- 
work  one-third  less  than  is  charged  in  London. 
Carriage  paid  to  all  parts  of  the  West. 
Address^  Mr.  Woodlbt,  Somerset  County  Printing 
Oifioea,  Taonton. 


ANCHOR  ASSURANCE  COMPANY,  for 
Life,  Fire,  and  Annuities. 

Life  asanrances,  adapted  to  every  contingency,  may  be 
effected  with  this  Company  at  premiums  most  economi- 
cally rated. 

Annuities  are  granted  by  the  Company  on  tonus  exceed- 
inghr  favourable  to  the  assured. 

Fire  Insurances  are  issued  at  premiums  oommensufato 
with  the  risk  arising  ft*om  the  natore  or  position  of  the 
property.  T.  BELL,  Secretary  and  Actuary. 

Offices,  67,  Cheamide,  London ;  Ducie-place,  Manehestor  ; 

Exchange-boil^gs,  Hull;   Grey-street,  Xewcastle-on- 

Tyne. ^______^__ 


LAW     REVERSIONARY     INTEREST 
AND  IJfVBSTMENT  80CIETT, 
Offices,  30,  Rseez-atreet,  Strand,  London. 
In  shares  of  25/.  each. 

Not  more  than  It.  to  be  called  for  at  one  time,  nor  at  leas 
intorvals  than  three  months. 

This  Society  was  partly  formed  three  years  ago,  and  a 
great  number  of  snares  were  snbscribed,  but  the  then 
depression  of  the  money  market  compelled  its  postpone- 
ment. 

The  improved  Bt«to  of  the  country  oansing  safe  and 
profitable  investments  to  be  songht  for,  suggests  the  pro- 
priety of  now  proceeding  to  complete  the  establishment  of 
a  society  whose  design  has  met  with  such  extonsive  sup- 
port. 

Another  pecnUarly  advantaireons  circomstance  ia  the 
means  now  afibrded  dt  the  formation  of  the  Law  Prcperty 
Aeeuranee  and  Tmei  wetaty  for  the  conducting  of  the  Doai- 
ness  of  the  Law  Beversionarr  Litorest  and  Investment  So- 
ciety at  a  comparatively  trifiing  cost,  it  bein^  proposed  to 
make  an  arranfifement  with  the  former  flounslung  Society 
for  the  nse  of  its  offices  Mid  officers,  instoad  of  mcnrring 
the  great  expense  of  a  separate  establiahment,  thus  im- 
mensely increasing  the  pronte  of  the  Severtionary  Interett 
Society. 

The  plan  is  shortly  as  follows : — 

1.  The  Law  Severeionaiy  Iniereei  and  Inteeimeni 
Society,  to  be  formed  of  holders  of  ahu^s  of  S5/.  each. 
Depoait,  2a.  fid.  per  share. 

2.  CaUa  not  to  exceed  1^  per  share,  nor  at  leas  intorvals 
than  three  months. 

3.  The  bosiness  to  be  eondneted  at  the  offices  utd  by 
the  establishment  of  the  Law  Property  Aeeuranee  and 
Truet  Societv ;  but  entirely  aa  a  distinct  Society,  with  dis- 
tinct books,  accounts,  &c. 

4.  The  Profession  to  have  the  advantage  of  a  fair  com- 
mission on  all  bnainess  its  members  may  bring  to  the 
office. 

6.  To  the  pahllc  it  will  offer  the  advantage  of  fair  prices 
or  Reversionary  Interest  and  Policies  of  Assurance,  with 
an  option  of  converting  Reversionary  Interests  into  pre- 
sent income,  so  as  to  make  provision  for  immediato  vrants, 
and  otherwise  to  facilitato  family  arrangements. 

6.  For  persona  having  money  which  they  desire  to  invest 
both  securely  and  profitably,  and  in  any  snm,  nnall  or  large, 
it  is  well  known  that  there  is  no  such  safe  and  advantageous 
method  of  doin^c  so  than  in  such  a  Society,  which  differs 
firom  all  others  in  this,  that  there  is  no  risk,  for  the  whole  of 
its  i^nds  being  secured,  its  profits  can  be  calculated  with 
accuracy,  and  the  capital  is  only  called  for  aa  it  is  wanted 
to  be  profitably  employed.  Any  persons  may  be  members 
of  it,  so  that  solicitors  can  recommend  it  to  their  clients  aa 
a  desirable  investment. 

It  is  remarkable  that,  while  boasting  of  so  many  fiourisb- 
ing  Assurance  Offices,  the  Legal  Profession  has  not  yet 
sought  to  secure  for  itself  the  still  greater  advantages  re- 
snltmg  from  a  Reifereionary  IiUereet. Society.  That  defect 
will  now  be  supplied,  under  peculiarly  favonrable  oiroom- 
stances. 

Applications  for  shares,  in  the  form  below,  to  be  ad- 
dressed to  the  SecretavT,  at  the  offices  of  the  Law  Pro- 
perty Aeeuranee  and  Trust  Society,  30,  Essex-street, 
Strand.  Hbkbebt  Cox,  Secretary  pro  tern, 

March  14,1851.  

FORM  OP  APPLICATION  FOB  8HAHE3. 

To  the  Promoters  of  the  Law  Reverstonuy  Intorett 
and  Investment  Society. 

Gentlemen, — Be  pleased  to  allot  me  shares  in  the 

Society,  on  the  terms  named  in  the  Prospectus. 
Toots,  Ac, 

Dated 

ITame    

Address    

N.B.  Unless  the  Society  is  formed,  the  entire  deposit 
will  be  returned,  and  the  expenses  paid  by  the  promoters. 


THE  N'EW  LAWS  OF  THE  SESSION. 

MR.  CROCKFORD  h&s  tbc  foUowmg 
works  in  the  press,  comprising  the  varkras  im- 
portant new  laws  of  the  present  Sesaion.  Ordrrs  fr^Mt- 
miffed  immediately  vriU  secure  the  earliest  copiea,  which 
will  be  sent  by  post,  firee  of  coat,  on  the  daj  of  pafafip 
cation. 

I.  The  NEW  CRIMINAL  STATUTES  fLord 

Campbell'!  Act  for  the  better  Adminutratioa  of  Ciiamal 
Justice,  the  Expenses  of  Proaeoutions  Act,  the  CrisuBal 
Offences  Act),  together  with  all  the  Criminal  Rtatntes,  aiid 
a  Digest  of  all  the  Criminal  Cases  decided  daring  the  laak 
four  years,  servinsf  aa  a  Sitppl^meni  to  AreiboiJ  or  Sameoe, 
with  Kotes  and  Index.  By  Edwiio  W.  Cox.  Esq.  Btt. 
rister-at-law,  Editor  of  "  Cox's  Criminal  Law  CaMa."  •Hi 
W.  St.  L.  Babixotox,  Esq.  Barri«ter-at-Law.  Priae 
(a.  6d.  sewn ;  6s.  cloth  ;  7s.  6d.  half-boimd ;  9a.  botmd. 

II.  The  LAW  of  EVIDENCE  AMENDMENT 
ACT,  with  Introduction,  Kotes,  and  Index.  By  £l>vas> 
W.  Cox,  Esq.  Barrister-at-Law. 

N.B. — This  will  bo  in  two  sires,  to  bind  up  wftb  tte 
text-books  :  in  8to.  to  bind  with  Taylor,  nilEpa,  StaAig, 
Ik.  pries  29.  Bd.  sewn ;  3s.  doth ;  4s.  «d.  halMomid  ;  and 
in  12mo.  to  bind  with  Boaooe,  Arohbold,  he,  |Kaoe  >■. 
sown  ;  2b.  6d.  oloth  ;  4ji.  half-boond. 

Orders  tkould  staie  fortieularUf  gjfcicfc  nzt  t»  r«yire  J,  amd 
\oK  hound. 

HI.  The  SIXTH  EDITION  of  GOVS  lAW 

and  PBACTICE  of  KEGISTHATION'  and  of  BLBC- 
TIONS,  comprising  all  the  cases  and  new  statatea  to  fUt 
time,  with  full  instructions  to  agents  tot  the  raaiiaina&ea# 
of  registration  or  of  an  eleotion.  Br  XwaSD  W .  Ckyx, 
Bsq.Barriater.at-I«w.  Price  lOi.  ad.  doth;  Ul  haU- 
bound ;  14i.  hound. 

IV.  The  FOURTH  EDITION  of  COX  and 
LLOYD'S  LAW  and  FKACTICK  of  th«  OOUBTX 
C0UBT8,  as  reenlted  hj  the  new  Baka  ofPtactM  aad 
the  new  Statotes.  comprising  all  the  eaaaa  decided  to  thi* 
time,  all  the  forms,  ko.  the  praetiee  in  the  lanooajam- 
dictions,  and  a  chapter  of  instructions  to  judges,  oflsoers, 
and  practitioners,  in  their  duties  tinder  the  new  Equity 
Jurisdiction.  Price  SOs.  oloth;  tSa.  lult4Knuid;  Jls. 
hound. 

N.B.— The  new  Holes  of  Pnetiee,  with  •  ca|aoo«  I^lex, 
in  a  small  pocket  aixe,  for  lue  until  the  above  new  editiaa 
of  The  Prvu;fiee  can  be  puhliahed^  miSl  be  firen  withcstt 
charge  to  any  person  ordering  the  aev  edition  of  Oar  aat 
XJofirt  Praciict. 

V.  The  NEW  RULES  of  PRACTICE  in  the 
COUNTY  C0UBT8,  with  Tables  of  Fees  and  a  rtry 
copious  Index.  By  the  Editor  of  the  **  Cosa^  Onarta 
Chronicle."    Pocket  sixe,  prioe,  S*.  aawa ;  Sa.  M.  dMh. 

VI.  The  PRACTICAL  STATUTES  of  1«1. 
Price  7s.  ed.  doth;  9».  half-boiiod;  11*.  boand.  TUs  ie 
designed  to  sopplT  to  the  Eog^ah  Lasfjcr  all  the  Aeti  f» 
latini  to  England  in  a  eoayenisint  fixm  tot  aa*.  aad  at  a 
small  price,  with  Notes  and  a  oopioa*  Index  for  reference. 
without  burdening  htm  with  the  Scotch,  Irish,  and  OoleniaJ 
Statutes.  It  is  edited  by  "Wx.  PiTaxaor,  Esq.  Bmniiur- 
at-Law. 

N.B.— The  VoL  of  PRACTICAL  BTATTTTSS  tar  ISiO 
may  atill  be  had,j>rioe  7s.  6d.  oIoUl 

Cbockiokd,  28,  Eaiex-atnet,  Stoaad. 


CARRIAGES     for    SALE,    NEVT    vA 
SECOND  HAND,  of  the  beat   Make,  aad  tatr 

eheap  for  cash,  consisting  of  step  piece  baroodier   '^ ^ 

and  stylish  George  IV.  phaetona,   diiring  ditto,  i 


eheap  for  cash,  consisting  of  step  piece  baroadies,  nlfcaat 
and  stylish  George  IV.  phaetqaa,  diiring  ditto,  sodvua. 
single  and  doable  Broughams^he  heaid-opeoiac  fomong  a 


summer  carriage,  pilentums  wiUi  mahogaay  flttiags,  «b 
phaetons  and  pony  phaetons.    Tw^Te  months*  vanikaty 

S'Tsn,   and    a  saving   of  tanenty-flre  per  oeat.   at  M^ 
AVIES-STKEET,  BERKELBY-SQUAiE. 
SEVERAL      LIGHT      BROUeEAKS      and      CAS 
PHAETONS,  Second  hand,  at  66  and  7S  gmneaa  (W^ 


SnUMER  CARRIAGES,  NEW  AND  BECOlfDHUfD 
OP  THE  BEST  D^KJBIPTIOF. 

MESSRS.  ROBSON and  CO.  56,  SOUTH 
AUDLET-STREET,  comer  of  Hoant.«lrr<<,  Oroa. 
Tenor.square,  have  ready  for  immediate  oae  aereral  sie^ 
piece  Barouches,  with  and  without  Oee  and  uder  nna,p^ 
Chariots,  Landans,  Coaches,  and  Britaka*.  Alao  Tat; 
elegant  and  stylish  George-the-FooTth  Phaetons,  Dtiiiag 
Phaetons,  and  others  ;  and  Sociables,  aingle  and  dooMe. 
bodied.  Broughams,  and  Clarenoea,fbr  one  and  two  buisea, 
to  let  on  hire,  with  Uberty  to  purchase.  All  eaniacea  ao^ 
warranted  twelve  months. 

Several  aeoondhand  light  Broughams  tram  K  gioBeaa  to 
67  guineas. 

O      CARRIAGE       PURCHASERS.  — 

I.  ROGERS  begs  reepectlUly  to  iafil*  all  wh«  ara 
in  qnest  of  Srst-rate  CARRIAeBS,  at  a  isaderala  pac«. 
to  view  his  well-selected  STOCK ;  oomphsiBr  hrooghkaiaa 
of  the  highest  finish  ( both  new  and  aecona-haaa) ,  baron  f)hMB 
on  C  and  elliptic  springs^  Stanhope  and  Oeorge  IV.  ph-ae 
tons.handsome  roomy  pair-horse  clarencea,  mMt  adxnirablj 
adapted  to  family  use.  chariots  br  Hobooo,  britishaa,  A&. 
—At  26,  North  Audley-strset,  Oxford-) 
(Pricea  modenle.) 


WANTED  to  PURCHASE,  for  Cash, 
any  amount  of  Houaehold  Fomitar*.  Pl«fea^ 
Books,  Fixtures,  or  Bfiacellaneoas  Property.  Art-r»nrf 
made  to  persons  desirous  of  parting  with  stocfr  of  «t««7- 
description  (all  eonfldentiadly).  Parties  waited  upon 
within  twenty  miles  of  London,  free  of  iTMmt*,  br  acasd 
nff  particulars  to  Mr.  Sioth,  28,  BagnifiKe-wvlb-nMad. 
Old  furniture  taken  in  exchange  for  new. 

OLICITORS,     BANKERS.    MEIU 

CHANTS,  and  all  who  valae  time,  aethod.  &nd 
neatness  in  keeping  their  papers,  receipts,  Mtera,  Ac. 
should  use  BLACKWOOD  and  CO.'S  BKGISTKKED 
READY  REFERENCE  FILE.  Also,  BLACK^'OOD 
and  CO.'S  highly  improved  WRiriNS  and  COPXXJSS 
INKS  in  the  Registered  dean-ooadnoti^  bottles. 
May  be  had  of  all  Stationers.  Maonfictorr,  36,  Ix>ac 
Acre, 
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€o  KeaDen  mtr  Oorraiionlitiitf . 

"Plaiv  Truth." — Jl  if  a  gbriei  and  lueeuary  rtUe  qf  fks 
Iaw  Times  wot  to  i^uert  amf  nommmmtiMHon  tent  amony- 
anNufjr.  If  "  Plain  Tntk''  wiUJirward  kit  wsmu  (wat 
fir  mMicatmn^  hut  for  ptnomd  awiiiiiiw  tial  A<  u 
^mtiUed  to  bt  hoard  on  lit  qm—titn)  M>  Ulior  oiaU  be 
inooHed-nsxt  meei. 

80AXB  OF  0HAB6S8  FOB  ASVXBTiaBHBNTS. 

Under  Fifty  Wordt .M    6    0 

For  aTary  additional  Tan  Worda 0   0    6 

Adritiiwimiti  from  the  Country  ihonld  ba  aeoomyniad 
wttb  aa  ordar  opon  the  Aaant  in  Town,  or  a  Poit-oflU>a 
ardor  (panbla  at  180,  Strand)  for  the  amount. 

AdTartuamenta  ordered  for  the  llrat  page  are  charged 
OBa-half  more.  If  not  eo  ordered,  they  will  take  the 
riiaaoa  of  position. 


We  oannot  undertake  to  return  rerjactad  oonunnnioations. 
Whatarer  ia  intended  for  insertion  must  be  authenticated 
by  the  name  and  addraas  of  the  writer;  aoi  naoaaaanlj 
for  pnblieatian,  but  aa  i  goannta*  of  Ua  good  Ciith 

Ko  aotioa  aaa  be  taken  of  anonTmana  coauauaioatioaa. 


THE  LAW  TIMES. 

SATURDAY.  AUGUST  2,  1851. 


LAW  OF  EVIDENCE  BILL. 

Thb  calculations  that  bare  been  made  for 
delay  in  trial  of  existing  suits,  in  order  to 
take  advantage  of  tiu[^  new  Lav  of  Evidence 
Act,  will  be  i&appointed.  A  clause  has  been 
introduced  expressly  providing  that  it  shall  not 
be  applicable  to  any  pending  action  or  suit. 

In  cases,  therefore,  in  which  it  may  be  im- 
portant  to  the  parties  to  make  use  of  it,  the 
question  will  now  be,  whether  it  will  not  be 
less  expensive  and  more  safe  to  disooii^iM, 
'  and  commence  a  new  action,  tiian  to  proceed 
with  the  present  one, — and  this  should  be  well 
considered.  ^_____ 

THE  ATTORNEYS'  TAX, 
Wb  have  been  unable  to  obtain  anv  positive 
ioformation  as  to  the  motives  that  led  to  the 
^andonment  of  this  Bill,  or  whether  it  was 
indeed  the  result  of  a  promise  of  relief  from 
the  Government.  Nothing  less  than  this  could 
have  justified  retreat  at  the  moment  of  victory. 


LAW  AND  EQUITY. 
Not  » twelvemonth  has  elapsed  since  the  Law 
Amendment  Society  published  among  its  an- 
nouncements of  subjects  for  consideration,  tiie 
fusion  of  Law  and  Equity. 

The  suggestion  was  discussed,  approved, 
and  referred  to  a  committee  of  inquiry.  It 
appeared  that  the  thing  had  actually  been  dene 
very  lately  in  the  state  of  New  York ;  the 
manner  of  doing  it  and  the  results  were  in- 
vestigated. One  of  the  judges  of  that  State 
attended  in  person  a  meeting  of  the  Society, 
and  communicated  his  expeoence.  So  likewise 
did  a  lawyer  in  large  pnctice  there.  An  ex- 
tenaive  coneapondence  vras  undertaken,  and 
the  result  was  a  rapott  from  the  committee 
of  the  Society  wuuutsonaly  «ppiovic(g  the 
project. 


The  laggestion  was  at  first  received  by  the 
Profession  with  a  smile  of  incredulity.  The 
idea  of  two  distinct  jorisdictions,  belief  in  the 
essential  differences  between  law  and  equity  as 
two  divisions  of  inriapnidenee,  arising  oot  of 
the  nature  of  things,  was  so  fixed  in  the  legal 
mind  of  England,  that  to  question  it  appeared 
to  be  almost  as  presumptuous  as  to  dispute  the 
Newtonian  philosophy.  We  had  received  it  as 
an  axiom ;  we  had  accepted  it  as  an  acknowleged 
truth,  without  reasoning  upon  it  and  without 
ever  suspecting  for  a  moment  that  it  might 
not  be  true.  Hence  our  astonishmeot  and  in- 
credulity at  the  first  denial  of  it,  mingled  with 
something  of  indignation  at  the  daring  of  the 
proposal  to  abolish  the  distinction. 

But  discussion  produced  its  usual  firuits. 
The  lawyers  were  induced  to  reflect,  to  examine 
into  the  foundations  of  their  faith,  and  inquire 
into  the  practical  results  of  the  system  founded 
upon  it.  Then  it  appeared  that  indeed  there 
was  not  any  natural  distinction  between  law 
and  equity,  bat  that  it  was  purely  an  artificial 
creation ;  that  it  did  not  prevail  everywhere, 
but,  on  the  contrary,  was  not  found  in  Scot- 
land, bad  been  abolished  in  several  of  the 
States  of  America,  who  had  originally  bor- 
rowed it  from  onrsdves ;  and  that  it  was  un- 
known to  any  other  country. 

It  was  discovered,  also,  to  be  the  parent  of 
most  of  the  defects  in  the  administration  of 
onr  law.  This  it  was  that  had  made  the 
Court  of  Chancery  the  most  gigantic  abuse 
the  world  has  ever  seen,  and  out  of  this  came 
most  of  the  practical  difficulties  that  stood  in 
the  way  of  a  reform  of  the  Common  Law. 

Wonderful  was  the  progress  of  opinion  on 
this  question.  The  more  the  lawyers  re- 
fiectea  the  more  plain  did  the  proposition 
appear.  AUhoogb  every  prejudice  was  enlisted 
against  the  novelty,  and  it  was  at  its  first 
announcement  received  with  distrust  and 
alarm,  in  an  incredibly  short  time  it  has  suc- 
ceeded in  overcoming  both,  and  recommending 
itself  to  the  regards  even  of  those  most  hostile 
to  it.  Already  a  large  number  of  our  most 
eminent  lawyers  have  publicly  declared  them- 
selves converts.  Lord  Brougham  led  the 
way;  Mr.  Bbthbll,  the  leader  of  the  Chan- 
cery Bar,  has  more  than  once  avowed  his 
ap|»oval.  The  Attorney>Gaiieral,in  the  House 
of  Commons,  supported  certain  olauses  in  the 
Evidence  Bill,  as  being  the  first  step  to  the 
fusion  of  law  and  equity,  without  which,  be 
said,  no  great  improvements  in  the  law  could 
be  eJEfected,  nor  did  he  think  that  the  public 
would  be  satisfied  with  anything  less.  The 
Solicitor-General  followed  on  the  same  side. 
Other  lawyers  in  the  House  echoed  the  senti- 
ment. In  short,  there  would  appear  to  be 
already  almost  unanimity  among  aU  who  have 
given  any  thought  to  the  subject. 

We  must  confess  that  at  the  first  blush  we 
felt,  and  we  believe  we  expressed,  the  same 
surprise  and  incredulity  which  were  shared 
by  the  Profession  generally  at  the  vision  of  so 
startling  a  novelty.  But  as  it  was  our  duty, 
in  preparation  for  the  discussions  it  would  be 
sure  to  involve,  and  in  which  it  would  be  our 
business  to  take  an  active  part,  with  a  view  to 
the  protection  of  the  interests  of  the  Profession 
against  any  destructive  proposition,  we  hare 
given  to  the  aubject  reading  and  reflection, 
and,  going  back  to  the  foundation,  we  have 
sought  to  ascertain  if  there  be  any  natural  and 
necessary  distinction  between  equity  and  law 
that  should  demand  two  different  tribunals, 
two  forms  of  procedure,  two-seta  of  piiooiples 
and  rules  of  law. 

The  result  has  been  vrith  us  as  it  waa  with 
others.  We  have  come  to  the  same  conclu- 
sion, that  there  is  no  neeessity  for  the  diaiuc- 
tion  ;  that  it  is  jmrcly  arbitnur  and  artificial ; 
that  it  is  productive  of  most  of  the  evila  com- 
plained of  in  the  administration,  and  to  which 
the  lawyers  are  at  least  as  averse  as  their 
clients,  and  that  the  fusion  of  equity  and  law 
oflRers  the  only  effectual  remedy  for  abases, 
which  iqore  all  aod  profit  tione ;  and  in  tiie 


abolition  of  which  none  are  so  directly  and 
extensively  interested  as  the  Profession,  whicb 
is  falsely  supposed  to  profit  by  them. 

Now,  we  are  desirous  of  imparting  to  onr 
readers  the  reasons  that  led  to  this  conclusion, 
for  the  quesdon  will  soon  become  a  prominent 
one,  and  probably  will  absorb  all  minor  ques- 
tions of  reform  in  the  administration  of  the  law ; 
for  if  this  be  accomplished,  all  the  rest  wiU  be 
involved  in  it,  and  affected  by  it.  It  is  riglkt, 
therefore,  that  onr  readers  should  thoroughly 
acquaint  themselves  with  the  principles  upon 
which  it  rests. 

But  as  we  are  unwilling  to  break -the  chain 
of  an  argument,  and  these  introdnctorv  re- 
marks have  run  to  so  great  a  length  tnat  it 
would  be  impossible  to  do  justice  to  them  in 
this  paper,  we  will  defer  the  statement  of  thepn 
until  next  week. 


REGISTRATION  OF  DEEDS. 
The  respite  afforded  by  the  withdrawal  of  ihe 
Bill  for  this  Session,  will  give  to  our  readers 
an  ample  opportunity  for  determining  upon 
some  course  of  action  in  relation  to  it  pre- 
viously to  its  introduction  next  year,  which 
shall  have  the  unanimous  support  of  the  whole 
Profession,  and  upon  which  all  its  great  influ- 
ence may  be  brought  to  bear. 

We  have  no  hesitation  in  asserting  that,  in- 
stead of  the  desultory  and  useless  warfare 
hitherto  pursued,  and  consisting  only  of  objec- 
tions which  have  no  weight,  because  they  are 
supposed  to  be  the  language  of  self-interest, 
the  lawyers  should  produce  a  bill  of  their  own, 
accomplishing  ihe  same  end  by  m<»e  efficient 
and  practical  means.  This  would  obtain  for  us 
respect  and  confidence,  instead  of  nustraat 
ana  ri^eule. 

What  the  principle  of  the  lawyers'  Regis- 
tration should  be,  whether  by  local  registrut, 
or  by  indorsements  on  the  title  deeds,  will  be  a 
subject  for  serious  consideration,  as  will  abo 
the  manner  of  securing  for  it  the  general 
assent  and  aid.  On  these  points  we  ask  sug- 
gestions. 

THE  LEGISLATOR. 

imfrrwl  Itariiaannt. 

PUBLIC  BUSINESS  TRANSACTED. 

BILLS  READ   A   FIRST  TIME. 
Satnrdt^,  July  26. 
UetropoUtaa  Interment 
New  Zealand  Settlements. 

Jfoufay.JaljrtS. 
Christ  Church  (Oxford)  Estate. 

Tneedojf,  Jntf  29. 
Ballot. 

Wein—iof,  Jnlf  30. 
AiMOpai  aad  Capitular  Ealates 
Onimaay  Sweepers*  Bagulation  Aot  Amaudmant 
Ghnrch  Building  Aot  ^landment 
General  Board  of  Health,  No.  4 
Canterborr  Assooiation 
Nuisances'^  Bemoral  and  Diaeaaaa*  PreTantion. 

ThtirftUg,  Julf  SI. 
OharitaUe  Trasts 
County  Bates. 

BILLS  READ  A  SECOND  TIME. 
JPridaf,  Jnlf  26. 
Patent  Law  Amendment. 

Jtandat.JnlriS. 
Metropolitan  Interment 
New  Zealattd  Settlement 
Iiunatiaa,  India 
Attomays  and  Solicitors  Begulatioa  Act  Amendment. 

TknTtdafyJuljiil. 
General  Board  of  Health,  No.  4 
Bpisoopal  and  Cmitnlar  Batatas'  Kaaagamant 
CaatarooiT  Association 
Nuiaanoas'  Bamoral  and  Disiaiss*  Prarention. 

BILLS  READ  A  THIRD  TIME  AND   PASSED. 

aatnrdaffJmlsM. 
OoaaoBdatad  Fond  Apimpnation 
Bapraaantatire  Pears  for  Scotland. 

Xondaf.fi$lft». 
l«ads  Clauses  Consolidation,  Iralaod    '• 
Shaep,  A«.  Contacions  Diisssss*  PreTantion 
root  HaBaf  Ac*  Oontinuanoa 
BaWsiaia  Park  taiandmaat 
Bniflrataott  AdTaaasa,  Saotland. 
CoiamiaaioBan  of  Bailwajs  Aot  BepaaL 

Tueedof,  Jnlf  29, 
Medioal  Cbaritiea,  Ireland. 

Wedn—daf,  Jnlj  30. 
OoalwUppara,  Port  of  London 
Steam  NarigMon. 
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nitndaf,  Jidf  31. 
Coal  Baties,  Londoo  and  WMtmiiuter,  fto. 
HetropoUUn  8«w«rt 
Ii«w  or  Erideoce  Am«iidmeiit 
0*D»d»  ftnd  New  Bnuuwiok  Boundarf . 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BBAD  A  THIRD  TIME  AND  PAgSBD. 
JWdm,  Jutf  25. 
St.  Andnw*!  uid  Qaebeo  StSlmy. 

Saturday,  July  26. 
St.  Helen's  Improrement,  No.  3 
South  Holland  J)nuiage  Acta  Amendment. 

Xouday,  July  28. 
Olaagow  Frorident  Bank  Estate 
Mnsaelborgh,  Arrangement  with  Commiflsiouert. 

Tkunday,  July  31. 
ShaDer's  Batata 
Koore's  Estate 
Barton's  Estate. 

SB88I0NAL  PBIKTED  PAPBB8. 
Par.  Hnmb. 

391.  Coant7  Ceaa,  Ireland— Abstract  of  Betom 
466.  FostK>fBoe— Betum 
468,  Lunacy — Account 

fSD.  Belfast  Union,  &a. — Copies  of  Communications 
Weatam  Highlanda  and  Islands— Beport   br  Sir  John 

U'Nein 
Hew  Zealand  Papera,  a  oorreetad  leaf 
406.  Iron,  Accounta 

519.  Ordnance  Surrey,  Scotland— Beport  bom  Committaa 
«1.  Billa— Lunatics,  India 
MS.     —     Ballot 

006.     —     Crown  Estate  Paring,  as  amendad  by  the  Se- 
lect Committee 
'WJ,     —     Emscopal  and  Capitular  Estates' Management, 

'608.     —     Chimney  Sweepers'  Begulation  Act  Amend* 

ment 
666.     —     Cananda  and  Ifew  Brunswick  Boundary 
668.     —     LandaClanaea*  Consolidation,  Ireland,  amended 

in  committee  and  on  re-oommitmant 
686.     —     Church  Bidlding  Acta  Amendmant,  amended 
664.     —     Metropolitan  Interment 
886.     —     New  SSealand  Settlements 
673.  Exhibition  of  18S1— Beturn 
Oenius  of  Ireland,  1841  and  IS51— Abstracts 
076.  Drainage,  Ireland — Beturn 
662.  Metropolitan  Commiaaion  of  Sewers — Betums 
668.  Newspaper  Stamps — Beport 
684.  Coroners — Beport 
Censna  of  Great  Britain,  1861— Tablea 
666.  Morayshire  Bailway — Beport  of  Commiaaioners 
666.  Wheat,  Barley,  and  Data— Account 
672.  Male  Convicts— Betums 
610.  Mancheater  Warehonsing— Copy  of  BTidenee 
686.  Police  Force,  Limerick — Beturn 
680.  Poor  Belief,  Ireland— Beturn 
■606.  Steam  Commnnications  with  India,  &o. — Second  Ba* 

port  from  Committee 
Biitiah  Fisheries — Beport  by  Conunissionera. 


LAW  or  BTIDBNCK  AMBNDMBNT  BILL. 

This  Bill  was  iMd  s  third  time,  and  pasied. 


HOUSE  OF  LORDS. 

COVBT  or  CBANCEBT  AND    JUDICIAL  COMMITTBE 
BILL. 

Thdbsdat,  July  31. — ^Tbe  Lord  Chancbllor, 
in  moTing  the  aecond  reading,  explained  ite  Tariont 
prorinons,  and  stated  that  it  had  the  assent  of  Lords 
Lyndhunt  and  Brougham.  He'  also  took  occasion 
to  deny  the  impression  which  generallr  preTailed, 
that  no  attempt  had  been  made  to  improve  the  ad- 
miniatration  of  justice  in  the  Court  of  Chancery,  and* 
ndted  at  some  length  the  variotis  orders  which 
Lads  Eldon,  Lyndhunt.  Brougham,  and  Cottenham 
had  made  as  to  the  practice  of  the  Court. — The  Earl 
of  Abbrdben  said  the  extent  of  Lord  Lyndhnist's 
Sftprobation  was  that  it  was  a  very  small  step  in  the 
right  direction.  He  took  that  opportunity  or  calling 
Attention  to  the  unsatisfactory  state  of  the  arrange- 
ments respecting  the  hearing  of  Scotch  appeals, 
which  presented  the  anomaly  of  the  principles  of  the 
Soottiali  law  being  administered  by  judges  who  had 
not  made  that  system  of  jurisdiction  their  early 
stody. — Lord  Cranworth  and  the  Lord  Chan- 
cbllor admitted  the  theoretical  anom^y,  but  con- 
tended that  the  practice  worked  well. 


PARLIAMENTARY  PAPERS. 

Malb  CoNiricTs. — On  Wednesday  some  returns 
were  printed  by  order  of  the  Honse  of  Commons  re- 
specting male  conncts  of  Great  Britain.  The  largest 
number  sentenced  to  transportation  in  the  last  thh-- 
teen  yean  (1839  to  1851  indnsiye)  was  in  1842,  when 
the  number  was  3,921.  In  1842,  as  many  as  4,085 
were  sent  abroad.  On  the  1st  of  Januuy  last,  6,191 
were  detained  in  Great  Britain,  in  which  year  not 
one  was  sent  abroad.  Last  year  29  escaped,  106  were 
pardoned  on  the  expiration  of  a  moiety  of  the  sen- 
tence or  on  gpedal  grounds,  and  64  on  medical 
grounds.  In  Ireland  m  the  same  period  there  wete 
12,966  ordered  to  he  transported. '  The  number  sent 
abroad  was  7,211.  The  nnmbe^  who  escaped  in  the 
last  three  yean  was  41,  aud  the  number  pardoned  in 
the  same  time  was  223. 

Nbw  Act  relating  to  Landlord  and  Te- 
nant.— A  new  Act  came  into  force  on  Thursday 
last  (14  &  15  Vict.  c.  25),  to  improve  the  law  of 
landlord  and  tenant  in  relation  to  emblements,  to 
growing  crops  seized  in  execution,  and  to  agricul- 
tural tenants'  fixtures.  It  enacts  that,  on  the  de- 
termination of  leases  or  tenancies  under  tenant  for 
life,  &c.  instrad  of  cUums  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  forms  or 
lands  until  the  expiration  of  tne  current  year. 
Growing  crops  of  the  tenant  seized  and  sold  under 
an  execution  shall,  in  default  of  sufficient  goods  and 
chattels  of  the  tenant,  be  liable  for  the  accruing 
rent;  "  notwithstanding  any  bargain  and  sale,  or 
assignment,  which  may  have  been  made  or  executed, 
of  such  growing  crops,  by  any  such  sheriff  or  other 
officer."  A  tenant  may  remove  the  buildings  and 
fixtures  erected  by  him  on  a  farm,  unless  the  land- 
lord shall  elect  to  take  them.  Further,  it  is  pro- 
vided that  on  a  tenant  quitting  the  place,  leaving 
the  tythe  rent  charge  unpaid,  the  landlord  may  pay 
the  same,  and  recover  it  from  the  fint-named  tenant 
as  if  it  were  a  simple  contract  debt.  The  Act,  which 
is  not  to  extend  to  Scotland,  contains  five  danses. 


HOUSE  OF  COMMONS. 

bpiscopal  and  capitular  estates  m amaob- 
mbnt  bill. 

Thorsdat,  July  31. — The  order  of  the  day  was 
lead  for  the  second  reading. —  Colonel  Sibt^orf 
moved  as  an  amendment  that  the  Bill  be  read  a  se- 
cond time  that  day  six  months. — ^The  Solicitor- 
Gbnbral  explained  the  principle  of  the  measure, 
which  was  to  promote  the  enfranchisement  of  lease- 
bold  estates,  giving  power  to  the  lesson  and  lessees 
to  buy  and  sell,  and  thereby  change  their  condition, 
if  they  so  thought  fit. — Mr.  Henley  thonght  the 
inoposed  manner  of  dealing  with  church  property  a 
very  loose  one. — The  House  divided  and  negatived 
the  amendmeqt  by  45  to  34. 

county  rates. 
Mr.  Freshfibld  moved  for  leave  to  bring  in  a 
BiU  for  consolidating  and  amending  the  laws  re- 
lating to  the  assessment  and  collection  of  county 
rates.— Agreed  to.    The  Bill  was  brought  in  and 
^ntd  a  fint  time. 

ATTORNBTS  AND  80LICIT0ES  RBOULATIOX  ACT 
AMENDMENT  BILL. 

This  Bill  passed  throngh  committee. 


NEW  STATUTES. 
14  &  15  Victoria,    A.D.   1851. 
[In  this  record  of  Legiahition  only  the  Statutes  of  practical 
utility  are  given  at  length.    Of  the  othen  an  abstract  or 
the  titlaa  only  are  presented.] 

{ConKtmed  from  pag*  133.) 
Cap.  XXII. 
An  Act  to  continue  the  Surrey  of  Great  Britain, 
Berwick-opon-Tweed,  and  the  Isle  of  Man. 

(July  24,  1851.) 
Cap.  XXni. 
Ad  Act  to  authorise  for  a  further  period  the  ad- 
vance of  money  out  of  the  Consolidated  Fund,  to 
a  limited  amount,  for  carrying  on  Public  Works 
and  Fisheries  and  Employment  of  the  Poor. 

(July  24,  1851.) 
Cap.  XXrV. 
An  Act  to  amend  the  Act  for  the  granting  of  Sites 
for  Schools.  (July  24,  1851.) 

The  statute  merely  provides  that  the  word 
"  parish,"  in  the  4  &  5  Vict.  c.  38,  s.  9,  and  12  & 
13  Vict.  c.  69,  s.  3,  shall  signify  "  an  ecclesiastical 
district  in  any  divided  parish. 

Cap.  XXV. 

An  Act  to  improve  the  Law  of  Landlord  and 
Tenant  in  relation  to  Emblements,  to  growing 
Crops  seized  in  Execution,  and  to  Agricultural 
Tenants  Fixtures.  (July  24,  1851.) 

We  give  this  statute  entire. 
Whereas  it  is  expedient  to  amend  the  law  to  pie- 
vent  or  lessen  the  evils  of  the  right  to  emblements, 
and  the  loss  and  iqjury  arising  therefirom,  and  also 
the  law  relating  to  |prowing  crops  seized  under  ex. 
ecutions,  and  to  agncoltural  fixtures :  Be  it  there- 
fore declared  and  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same : — 

1.  On  delirmmation  qfhuei  or  taumciet  under 
tenant  for  lift.  Ice.  imtead  qf  emblementt  tenant  to 
hold  nntU  expiration  ^f  ewrtnt  year,  ^c— That 
where  the  lease  or  tenancy  of  any  farm  or  lands 
held  by  a  tenant  at  rackrent  shall  determine  by  the 
death  or  cesser  of  the  estate  of  any  Undlord  entitied 
for  his  life,  or  for  any  other  uncertain  interest, 
instead  of  daims  to  emblements,  the  tenant  shall 
continue  to  bold  and  occupy  such  {um  or  lands  until 
the  expiration  of  the  then  current  year  of  his  tenancy, 
and  shall  then  quit,  upon  the  terms  of  his  lease  or 
holding,  in  the  same  manner  as  if  such  lease  or 
tenancy  were  then  determined  by  effluxion  of  time 
or  other  lawful  means  during  the  continuance  of  his 
landlord's  estate;  and  the  succeeding  landlord  or 
owner  shall  be  entitled  to  recover  and  receive  of  the 


tenant,  in  the  same  manner  as  liis  pmdetiwwi  or 
such  tenant's  lessor  could  have  done  if  he  baid  been 
living  or  had  continued  the  landlord  or  Iisot,  a  ftv 
proportion  of  the  rent  for  the  period  which  ouy  have 
elapsed  from  the  day  of  the  death  or  cesser  of  the 
estate  of  such  predeoeaaoror  lessor  to  the  time  f>f  the 
tenant  so  quitting,  and  the  succeeding  laoAonl  cr 
owner  and  the  tenant  respectively  shall,  as  hitwiieu 
themselves  and  as  against  eadi  other,  be  tiitithd  to 
all  the  benefits  and  advantages,  and  be  suiqeot  to  te 
terms,  conditions,  and  restrictions,  to  whidi  the 
preceding  landlord  or  lessor  and  such  tenant  respect- 
ively would  have  been  entitled  and  anbject  in  emt 
the  lease  or  tenancy  had  determined  in  maaner  aftn- 
said  at  the  expiration  of  such  cnnent  year:  Provided 
always,  that  no  notice  to  quit  shall  be  neoemry  or 
reqmred  by  or  &om  either  party  to  detennine  aay 
such  holding  and  occupation  as  aforesaid. 

2.  Orowing  eropt  ttited  and  told  under  artxmhaa 
to  be  liable  for  aecruing  rent. — ^That  in  case  all  or 
any  part  of  the  glowing  crops  of  the  tenast  of  any 
farm  or  lands  slull  be  seized  and  sold  by  any  sheriff 
or  other  officer  by  virtue  of  any  writ  of  Jiaifaeiat 
or  other  writ  of  execution,  such  crops,  so  loaB  as  the 
same  shall  remain  on  the  farms  or  huds.  nail,  in 
default  of  sufficient  distress  of  the  goods  and  diallda 
of  the  tenant,  he  liable  to  the  rent  which  may  aecrae 
and  become  due  to  the  landlord  after  any  sadi 
seizure  and  sale,  and  to  the  remetlies  by  dotiaa  fiir 
recovery  of  such  rent,  and  tliat  notwithstanding  any 
bargain  and  sale  or  assignment  which  aaav  have  beea 
made  or  executed  of  such  growing  crops  by  any  sock 
sheriff  or  other  officer. 

3.  Tenant  may  remove  buildiugt  ami  fixtartt 
erected  by  him  on  farmt,  unlet*  landlord  litet  to 
late  to  f  Aem.— That  if  any  tenant  of  a  fsna  or  bads 
shall,  after  the  passing  of  this  Act,  with  tiie  cmsent 
in  writing  of  the  landlord  for  tiie  time  heiv,  at  lot 
own  cost  and  expense,  erect  any  fam-buIfiBg, 
either  detached  or  otherwise,  or  pat  up  aayoftcr 
building,  engine,  or  machinery,  either  far  acrical- 
tnral  purposes  or  for  the  purposes  of  trade  and  agri- 
culture (which  shall  not  have  been  erected  or  pat  op 
in  purauanee  of  some  obligatioo  in  that  behalf), 
then  all  such  buildings,  enpnes,  and  madunery  ihall 
be  the  property  of  the  tenant,  and  shall  be  reaov- 
able  by  him,  notwithstanding  the  same  may  coaaat 
of  separate  building,  or  that  the  same  or  any  (tit 
thereof  may  be  built  in  or  permanentiy  fixed  to  the 
soil,  so  as  we  tenant  making  any  soefa  renotal  do 
not  in  anywise  iqjuie  the  land  or  bnihfiags  factaf- 
ing  to  the  landlora,  or  otherwise  do  psit  the  saarai 
like  plight  and  condition,  or  as  good  pEgbt  aad  an- 
dition,  as  the  same  were  in  boon  the  etectioo  of 
anything  so  removed :  Provided  nevcrthekas,  Ost 
no  tenant  shall,  under  the  proiiaop  bst  atiBHSJH, 
be  entitled  to  remove  any  such  msttn  or  tinog  as 
aforesaid  without  first  giving  to  the  laadbaA  or  Us 
agent  one  month's  previous  notice  in  imting  of  hi* 
intention  so  to  do ;  and  thereupon  it  shall  be  laafU 
for  the  landlord,  or  his  agent  on  Us  aathoti^,  ta 
elect  to  purchase  the  matten  and  thino  so  psuyund 
to  be  removed,  or  any  of  them,  and  the  lipt  to 
remove  the  same  shall  tiiereby  cease,  aad  the  sane 
shall  belong  to  the  landlord ;  and  the  valne  Aoeof 
shall  be  ascertained  and  determined  by  two  referees, 
one  to  be  chosen  hy  each  party,  or  by  aa  ampiie  to 
be  named  by  such  referees,  aind  daU  be  paid  or 
allowed  in  account  by  the  landlord  who  shall  have 
so  elected  to  purchase  the  same. 

4.  Tenant  quitting,  leaving  tithe  nmtdmrgt  un- 
paid, landlord,  tee.  may  pay  the  tame,  and  rteotrr 
from  the firtt-named  tenant  at  tf  it  were  a  nmfle 
contract  debt. — That  if  any  occupying  tenant  of  Isod 
shall  quit,  leaving  unpaid  any  tithe  rent^aige  far 
or  chaiged  upon  such  land  wludi  be  was  1^  Ac 
terms  of  his  tenancy  or  holding  legally  or  ttfatMf 
liable  to  pay,  and  the  tithe  owner  uall  give  or  hasa 
given  notice  of  proceeding  by  diatnas  upon  tka  had 
for  recovery  thoeof,  it  shall  be  lawfal  ftir  tha  iaad- 
lord,  or  the  succeeding  tenant  or  oni|sw,  ts  ] 
such  tithe  reotcharge,  and  any  ex], 
thereto,  and  to  recover  the  amonnt  or  som  cf  aaner 
which  he  may  so  pay  over  against  saeh  frrvt  nemiM 
tenant  or  occupier,  or  his  l^al  representativea,  in 
the  same  manner  as  if  tlw  same  -woe  a  <Mm  by 
simple  contract  dne  from  sudi  first-n 
or  occupier  to  tiie  landlord  or  tens 
payment. 

5.  Act  not  to  extend  to  Scotland. — ^NoUui^  in 
tltis  Act  shsU  extend  to  Scotland. 

Cap.  XXVI. 
An  Act  to  amend  the  Acts  idatiiig  to  the  British 
White  Herring  Fidiery.  (July  24.  1851.) 

Cap.  XXVII. 
An  Act  to  amend  certain  Acts  for  tite  InprovcacBt 
of  Prisons  and  Prison  Disdpline  in  Seothad. 
(July  J4,  1351.) 
Cap.  XXVIIl. 
An  Act  for  die  well-ordering  of  CoBaoa  Tiodgi^ 
Houses.  (Jnly  84,  Ittl. 

We  give  this  statute  entire. 


Wheieas  it  would  tend  neatly  totbe  < 

vrelfara  of  many  of  her  Sbyesty's  poorer  ■"^ywti  i 
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proTiiion  were  made  for  the  well-ordering  of  com- 
mon lodging-honses :  Be  it  therefore  enacted  by  the 
Qneen'a  most  excellent  M^eitr.  bf  and  with  the 
advice  and  conaent  of  the  Lords  Spintoal  and  Tem- 
poral, and  Commona,  in  tbii  praaent  Pariiament 
anembled,  and  by  tite  authority  of  the  same,  as 
follows;  to  wit, 

1.  Short  title. — In  citing  this  Act  for  any  pur- 
pose it  shall  be  sufficient  to  use  the  expression  "The 
Common  Lodging-honses  Act,  1851." 

2.  MrrprttatUm  of  Term  m  tki»  Act.— The 
following  words  and  ezpressions  in  this  Act  have, 
for  the  purposes  and  execution  of  this  Act,  the  fol- 
lowing meaning;  to  wit. 

The  word  "place"  indades  county,  riding, 
hundred,  and  other  division  or  part  of  a 
county,  city,  borough,  parish,  district,  and 
other  place  whatsoever : 
_  The  word  "  borough,"  and  the  expressions 
"  mayor,  aldermen,  and  burgesses,"  and 
"  borough  fund,"  have  respectively  the  same 
meaning  as  in  the  Act  for  the  regulation  of 
municii^  corporations : 

The  expression  "  Improvement  Act"  means  an 
Act  for  regulating  and  managing  the  police  of, 
•nd  for  dtsininp;,  cleansing,  paving,  lighting. 
watching,  and  improving  a  place,  and  an  Act 
for  any  of  those  purposes : 

The  expression  "common  lodging-house"  in- 
cludes, in  any  case  in  which  only  a  part  of  a 
house  is  used  as  a  common  lodging-house,  the 
part  so  used  of  such  house. 

3.  jy  whom  the  Act  ii  to  be  rxKn/ed.— This  Act 
shall  be  execnted  as  follows :  to  wit, 

1.  Within  and  for  all  or  any  part  of  the  metro- 
politan police  district,  by  "The  Commis- 
sioners of  Police  of  the  Metropolis,"  or  such 
one  of  them  as  is  from  time  to  time  appointed 
fai  that  behalf  by  one  of  her  Mqesty's  Prin- 
dpal  Secretaries  of  State : 

2.  Within  and  for  all  and  any  part  of  anj  place 
not  being  within  the  metropolitan  police  dis- 
trict, but  being  now  or  hereafter  the  district 
ofaLocal  Board  of  Health,  by  the  Ijocal  Board 
of  Health  for  the  district : 

3.  Within  and  for  all  and  any  part  of  any  other 

Slace  not  being  within  the  metropolitan  police 
istrict,  and  not  being  the  district  of  a  Local 
Board  of  Health,  but  being  now  or  hereafter 
an  incorporated  borough  regulated  under  the 
Act  for  the  rwulation  of  municipal  corpora- 
tions, or  any  Act  for  the  amendment  thereof, 
or  any  charter  granted  in  pursuance  of  any 
■ttch  Act,  by  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  acting  by  the  council  of 
the  borough: 

4.  Within  and  for  all  and  any  part  of  any  other 
place  not  being  within  the  metropolitan 
police  district,  and  not  being  the  distnct  of  a 
Local  Board  of  Health,  and  not  being  such 
an  incorporated  boronyh,  but  being  now  or 
hereafter  the  place  withm  the  limits  of  an  im- 
provement Act,  by  the  commissioners,  trus- 
tees, or  other  body,  by  whatever  name  known , 
fin:  executing  the  Improvement  Act : 

5.  Within  and  for  all  and  any  part  of  any  other 
place  not  being  one  of  the  places  hereinbefore 
specified  by  the  justices  of  the  peace  acting  in 
petty  sessions  for  the  place. 

4.  A»  to  exptiuet  (tf  esteuting  thit  Act.— The 
expenses  of  and  incident  to  the  executing  of  this 
A^  shall  be  borne  and  paid  as  follows :  to  wit, — 

1.  With  respect  to  the  metropolitan  police  dis- 
trict, OS  part  of  the  generail  expenses  of  exe- 
cuting the  Acts  for  the  time  being  in  force 
rdating  to  the  Metropolitan  Police  Force  : 

2.  With  respect  to  the  district  of  a  Local  Board 
of  Health  as  part  of  the  expenses  of  executing 
the  Acts  for  the  time  being  in  force  relating 
to  the  Local  Board  of  Health,  and  as  charged 
upon  and  pavable  out  of  the  moneys  earned, 
under  the  Public  Health  Act  1848,  to  the 
district  faoA  account  of  the  Local  Board  of 
Health : 

3.  With  respect  to  an  incorporated  borough,  as 
part  of  the  expenses  of  carrying  into  execu- 
tion vrithin  the  borough  the  provisions  of  the 
Act  for  the  regulation  of  municipal  corpora- 
tions, and  as  charged  upon  and  payable  out 
of  the  borough  fund  of  the  borough : 

4.  With  respect  to  a  place  within  the  limits  of 
an  Improvement  Act,  as  part  of  the  general 
expenses  of  executing  that  Act,  and  as  charged 
upon  and  payable  out  of  the  moneys  from 
time  to  time  applicable  for  those  expenses : 

5.  With  respect  to  a  place  in  which  this  Act  is 
executed  by  justices  in  Petty  Sessions,  as  part 
of  the  general  expenses  of  the  consteblewicic  of 
the  place,  and  as  charged  upon  and  payable 
oat  of  the  moneys  from  time  to  time  appli- 
cable for  those  expenses : 

And  the  moneys  firom  time  to  time  required  for  the 
payinent  of  the  expenses  of  and  incident  to  the  exe- 
cution of  this  Act  shall  be  assessed,  levied,  raised, 
recovered,  and  paid  accordingly. 
&.  ifetmmff  y  the  term  "  the  local  authority." 


— The  expression  in  this  Act  "  the  local  auAoritf," 
means,  with  respect  to  the  purposes  and  execution 
of  this  Act  with  respect  to  any  place,  the  body  or 
person  by  this  Act  authorised  to  execute  with  respect 
to  the  place  the  several  prorisions  of  this  Act. 

6.  Notice  qfthi*  Act  to  beanien  to  the  keepert 
qf  comtnoH  lodging-hovtet. — Within  three  months 
after  the  passing  of  this  Act  the  local  authority 
shall,  and  from  time  to  time  thereafter  the  local 
authority  may,  give  to  the  keeper  of  every  common 
lodijing-boase  already  or  hereafter  within  the  juris- 
diction under  this  Act  of  the  local  authority,  notice 
in  writing  of  this  Act,  and  shall  give  such  notice  by 
leaving  toe  same  for  such  keeper  at  the  house,  and 
shall  by  such  notice  require  the  keeper  to  register 
the  house  as  bv  this  Act  prorided,  and  such  notice 
may  be  in  the  form  in  the  schedule  to  this  Act  an- 
nexed, or  to  the  like  eflcct. 

hRegittert'fifcommon'lodging-hotatt  to  be  kept. 
— ^The  local  authority  shall  keep  a  register  in  which 
shall  be  entered  the  names  and  residences  of  the 
keepers  of  all  common  lodging-bouses  within  the 
jurisdiction  of  the  local  authority,  and  the  situation 
of  every  such  house,  and  the  number  of  lodgers 
anthoriied  according  to  this  Act  to  be  received 
therein. 

8.  Lodgert  not  to  be  received  ni  eommoii  lodging- 
houiee  tmlil  regiitered  imder  thi$  Act. — After  one 
month  after  the  iniring  of  such  notice  to  register  as 
by  this  Act  provided,  the  keeper  of  any  common 
lodging-house  or  anv  other  person  shall  not  receive 
any  lodger  in  such  bouse  until  the  same  has  been 
inspected  and  approved  for  that  purpose  by  some 
officer  appointed  in  that  behalf  by  the  local  autbo- 
ritr.  and  has  been  registered  as  by  this  Act  pro- 
rided. 

9.  Power  to  local  authoritg  to  make  regulaliora 
retpecting  common  lodging-houtee. — ^The  local  au- 
thority may  from  time  to  time  make  re|;ulatioiis 
respecting  common  lodging-honses  withm  its  juris- 
diction for  all  or  any  of  the  purposes  respecting  the 
same  for  which  the  Local  Board  of  Health  are  by  the 
Public  Health  Act,  1848,  authorised  to  make  bye- 
laws,  and  for  the  well-ordering  of  such  housee,  and 
for  the  aeparatioD  of  the  sexes  therein :  prorided 
always,  that  the  regulations  made  nnder  this  Act  by 
Xhe  local  authority  shall  not  be  in  force  until  they 
have  been  confirmed  by  one  of  her  Majesty's  Prin- 
cipal Secretaries  of  State. 

10.  Power  to  local  authorilg  to  impoee  penaltiet 
for  offtneei  committed  againtt  regilatioiu. — The 
local  authority  shall  have  the  same  power  of  impos- 
ing penalties  on  .offenders  against  the  said  regula- 
tions, subject  to  the  same  restrictions,  as  the  Load 
Board  wi^  respect  to  offenders  against  such  byelaws, 
and  such  penalties  shall  be  recoverable  in  the  same 
way  as  is  prorided  in  the  nSA  Act  with  respect  tothe 
penalties  imposed  on  offenders  against  such  byelaws; 
and  a  copy  of  the  said  regulations,  purporting  to  be 
signed  by  the  Secretary  of  State,  andalaotobeaigned 
bv  the  local  authorit;^  (or  to  be  sealed  with  the  seal 
of  the  same,  in  case  it  have  a  seal),  shall  be  receiv- 
able in  eridence  of  such  regulations,  and  of  the  duly 
making  and  confirming  thereof. 

11.  Keepert  <(f  contmon  lodqing-hoiaei  to  give 
notice  of  fiver,  ifc.  therein. — The  keeper  of  a  com- 
mon lodging-house  shall,  when  a  person  in  such 
house  is  ill  of  fever  or  any  infectious  or  contagious 
disease,  give  immediate  notice  thereof  to  the  local 
authority,  or  some  officer  of  the  local  authority,  and 
also  to  the  poor-law  medical  officer  and  the  poor-law 
reliering  oficer  of  the  union  or  pariah  in  which  the 
common  lodging-house  stands. 

12.  At  to  intpection  of  common  hdging-houiet. 
— The  keeper  of  a  common  lodging-house,  and  every 
other  person  haring  or  acting  in  the  care  or  manage- 
ment thereof,  shall,  at  all  times  when  required  Dy 
any  officer  of  the  local  authority,  give  him  free  access 
to  such  house  or  any  part  thereof. 

13.  At  to  chanting  qf  common  lodging-hornet. — 
The  keeper  of  a  common  lodging-house  shall  tho- 
roughly cleanse  all  the  rooms,  passages,  stairs,  floors, 
windows,  doors,  walls,  ceilings,  priries,  cesspools, 
and  drains  thereof,  to  the  satisfiMtion  of  and  so  often 
as  shall  be  requirod  by  or  in  accordance  with  any 
regulation  or  byelaw  of  the  local  authority,  and  shall 
well  and  sufficiently,  and  to  the  like  satisfaction, 
limewash  the  walls  and  ceilings  thereof  in  the  first 
week  of  each  of  the  months  of  April  and  October  in 
every  year. 

14.  Penalty  for  offtncet  againtt  thit  Act.— It 
the  keeper  of  a  common  lodging-house,  or  any  other 
person  having  or  acting  in  ue  care  or  management 
thereof,  offend  against  any  of  the  provisions  of  this 
Act,  or  any  of  the  bye-laws  or  reguUtions  made  in 
pursuance  of  this  Act,  or  if  any  person  in  any  com- 
mon lodging-house  be  confined  to  his  bed  for  forty- 
eight  hours  by  fever  or  any  infectious  or  contagions 
disease,  without  the  keeper  of  such  house  giving 
notice  thereof  as  required  by  this  Act,  every  person 
so  offending  shall  for  every  such  offiaoce  be  liable  to 
a  penalty  not  exceeding  five  pounds,  and  to  a  further 
penalty  not  exceeding  forty  shillings  for  every  day 
daring  which  the  offence  continues:  Prorided 
always,  that  this  Act  shall  not  exempt  any  person 


from  any  penalty  or  other  liability  to  which  he  nay 
be  subject  irrespective  of  this  Act. 

15.  Recovery  <if  penaltiet. — ^Tbe  clauses  and  pro- 
risions of  the  Railways  Clauses  Consolidation  Act, 
1845,  "with  respect  to  the  Recovery  of  Damages 
not  spedalljr  provided  for,  and  of  Penalties,  and  to 
the  Determination  of  any  other  Hatter  referred  to 
Justices,"  are  for  the  purposes  and  execution  of  this 
Act  incorporated  with  this  Act. 

16.  Grneral  powert  of  local  authority.  Sec. — The 
local  authority,  and  all  justices,  constables,  and 
others,  shall  respectiveljr  have  full  jurisdictioii, 
powers,  authorities,  and  indemnities  for  executing 
the  several  provisions  of  this  Act ;  and  the  restric- 
tions of  the  Public  Health  Act,  1848,  as  to  the 
hours  within  which  common  lodging-houses  may  be 
entered  by  persons  authorised  by  a  Local  Board  of* 
Health,  shall  not  apply  to  this  Act. 

17.  Act  not  to  extend  to  the  city  iff  London. — 
That  this  Act  shall  not  extend  to  the  city  of  London 
or  the  liberties  thereof. 

18.  Act  not  to  extend  to  Scotland.— Thtt  nothing 
in  this  Act  shall  extend  to  Scotland. 

SCHEDULE. 
Form  of  Notice. 
Take  notice,  that  on  the  day  of  aiT ' 

Act  called  "  The  Common  Lodging  Houses  Act, 
1851,"  was  passed,  and  that  before  the  daj  of' 

you,  being  the  keeper  of  a  common  lodging- 
house  within  [here  ttale  the  '.place  otxr  wUek  tie 
jttritdiction  of  the  local  authority  giving  the  notice 
extendt],  must  have  vour  common  lodging-honse 
registered,  and  that  the  register  is  to  be  Icept  at 
[here  ttate  where  the  regitter  it  to  be  kepf] ,  and 
that  if  yon  do  not  have  your  common  lodging-house 
so  registered  you  will  he  liable  to  a  penalty  not  ex- 
ceeding five  pounds  for  everjr  lodger  whom  you 
receive  in  your  common  lodging-house  while  it  is 
not  so  registered;  and  that  on  applying  to  [here 
the  name  and  addrett  of  the  perton  to  keep  the' 
regitter']  he  will  register  your  common  lodiging- 
house  free  of  all  charge  to  you.    Dated  &c.- 

Cap.  XXIX. 
An  Act  for  further  continuing  certain  temporary: 
Prorisions  concerning  Ecclttiistical  Jurisdiction 
in  England.  (July  24,  1851.) 

Cap.  XXX. 
An  Act  to  oontinae  an  Act  for  authorising  the  Ap- 
plication of  Highway  Rates  to  Turnpike  Roads. 

(July  24,  1851.) 
This  Act  continues  to  the  1st  of  October,  1852, 
and  the  end  of  the  then  next  Session  of  Parliament, 
the  Act  of  4  &  5  Vict.  c.  59. 

Cap.  XXXI. 
An  Act  to  continue  an  Act  to  amend  the  Laws  re- 
lating to  Loan  Societies. 

This  Act  contianes  to  the  1st  October,  1852,  and', 
the  end  of  the  then  next  Seasion  of  Parliament,  the 
Act  3  &  4  Vict.  c.  1 10,  entitled  "  An  Act  to  amend . 
the  Laws  relating  to  Loan  Societies." 

Cap.  XXXII. 
An  Act  to  suspend  the  making  of  Lists  and  the- 
Ballots  and  Enrolments  for  the  Militia  of  the- 
United  Kingdom.  (July  24,  1851.) 

Cap.  XXXIII. 
An  Act  to  enlarge  the  Period  allowed  for  com-'  - 
pounding  for  Assessed  Taxes.  (July  24, 1851.) 
This  Act  extends  the  time  for  giring  notice  of- 
intention  to  compound  for  Assessed  Taxes,  enlarged.-' 
until  the  1st  October,  1851. 


Tb«  Nbw  Duty  on  Hovsbs.— By  the  Act  14  &- 
15  Vict.  c.  36,  the  new  house-duty  is  to  commence 
from  5th  April  last,  from  which  day  the  window 
duty  will  cease  to  be  payable.  The  new  duty  is  6d. 
in  tne  pound,  where  houses  shall  be  occupied  and 
used,  and  9d.  in  the  pound  when  not  used  and  occu- 
pied for  residence,  trade,  &c. 

VoTB  BT  Ballot.— On  Thursday  Mr.  H.  Berke- 
ley's Bill  for  the  protection  of  the  Parliamentary 
electors  of  Great  Britain  and  Ireland  by  taking  the 
votes  by  way  of  ballot,  was  printed.  It  provides  that 
the  returning  officers  are  to  procure  oallot  boxes, 
arid  to  deliver  them  to  the  poll  clerks  on  day  of  elec- 
tion. The  boxes  are  to  be  of  such  construction  s* 
shall  be  approved  by  the  Secretary  of  State,  and  to 
be  paid  for  out  of  the  Consolidated  Fund. 


THE  MAGISTRATE, 

AND  FABOCHUi,  AHU  MUMOIFAL  LAWTSB. 

i^nmmars. 
It  is  not  often  that  questions  in  this  depart- 
ment of  the  laur  come  under  the  consideration 
of  the  Hoase  of  Lords.  For  the  first  time 
since  we  have  been  keeping  a  record  of  the 
progress  of  the  laur  do  we  find  a  parochial, 
question  of  great  importance  decided  by  the 
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High  Court  of  Appeal.  In  Seaddmg  v.  Lo- 
rimt,  17  Lanr  T.  225,  Beventl  pomta  were 
raised  aa  to  the  validity  of  a  poor-rate  in  the 
pariah  of  St.  Pancras.  It  was  in  the  form  of 
M>  aetion  of  replevin,  llie  local  Act  required 
nattee  to  be  given  of  adjoarned  meeting*  with 
their  object.  A  meeting  to  make  a  poor-rate 
was  held  and  adjonmed,  but  no  snch  public 
notice  of  adjournment  was  given.  It  was 
haid  that  the  notice  of  the  original  meeting 
aafficed  to  satisfy  the  requisitions  of  the 
statnte,  for  that  the  notice  so  given  extended 
to  all  the  adjourned  meetings',  such  adjourned 
meetings  being  held  for  the  purpose  of  com- 
pleting the  unfinished  business  of  the  first 
meeting,  and  being  in  continnation  of  that 
meeting.  It  was  held  also  that  a  vestryman 
de  facto  was  as  competent  to  join  in  the 
making  of  a  poor-rate  as  a  vestryman  de  jure. 
"  When  it  was  considered,"  said  the  judg- 
ment, "that  there  were  many  persons  who 
were  charged  with  very  important  duties,  and 
whose  title  to  perform  those  duties  or  to 
eurcise  the  powers  necessary  for  their  per- 
farmanpe  the  public  could  not  easily  ascertain 
aft  the  time,  and  when  it  was  remembered 
what  inconveniences  woald  arise  if  the 
validity  of  their  acts  depended  on  the  pro- 
priety of  the  election  of  the  persons  who  had 
to  perform  them,  the  value  of  the  clear  enun- 
ciation of  the  principle  thus  made  by  the 
judges  was  very  great,  and  in  the  correctness 
of  it  he  begged  to  declare  his  entire  con- 
cuzrence."  ^_^____ 

Statistics  or  Criuinal  OmNOERs. — Ac- 
cording to  the  retoms  to  Parliament  there  were 
26313  penons  committed  for  trial  in  England  and 
Wales  in  the  course  of  last  year.  The  number  in 
the  preceding  year  (18-19)  was  27,816.  Of  the  num- 
ber committed  last  year  2,578  were  ordered  to  be 
tnosported,  and  17,602  to  imprisonment.  The 
iftmber  sentenced  to  death  was  49. 

BUROBSSES'  AND   FrEEUEN's   PaRLIAMEVTARY 

Franchise. — By  an  Act  of  Parliament  which  re- 
edred  the  Royal  Assent  on  Thursday  (14  &  15  Vict. 
c  39),  burgesses  and  freemen  ore  exempted  from 
the  operation  of  an  Act  for  the  better  assessing  and 
collecting  the  poor-rates  and  highway-rates  in  re- 

rt  of  small  tenements.  It  is  now  provided  that 
right  of  voting  reserved  by  the  2  &  3  Wm.  4, 
c.  45,  to  persons  tlwn  entitled,  is  not  to  be  affected 
by  the  change  of  rating  under  the  13  &  14  Vict.  c. 
99.  The  wonl  "  tenement"  is  to  include  apartment, 
cottege,  or  building  or  land  in  the  same  parish. 

Education  of  the  Poor. — Sites  for  School.s. 
— An  Act  of  Parliament  has  just  been  printed  (14  & 
16  Vict.  c.  24)  to  amend  the  law  for  the  granting  of 
sitas  for  schools.  It  seems  that  by  former  Acts  the 
portion  of  land  to  be  converted  into  a  site  for  a  school 
lor  the  education  of  poor  persons  in  religions  and 
naefiil  knowledge  was  confinrd  to  an  acre  in  a  parish, 
"And  whereas  by  reason  of  the  great  extent  of 
some  parishes,  wherein  the  population  is  very  large, 
thin  limitation  is  found  to  be  productive  of  incon- 
venience, and  to  prevent  the  extension  of  the  educa- 
tion of  the  poor;"  the  word  "parish,"  is  former 
Acts,  is  to  signi^  an  ecclesiastical  district  in  a  divi- 
dend parish,  oy  which  more  than  one  school  can  be 
erected.  The  present  is  to  be  construed  as  one  with 
the  Acts  4  &  5  Vict.  c.  38,  and  12  &  13  Vict.  c.  49. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Bttrmuter,  P.  0.  v.  Norrit,  OM.V  Law  T.  232, 
is  a  case  of  considerable  importance  to  Joint-Stock 
Companies.  The  deed  of  settlement  contained  this 
clause :  "  That  the  affairs  and  business  of  the  com- 
pany shall  be  under  the  mlt  and  entire  control  of 
tkc  directors,  &c. ;  and  three  of  them  shall  form 
meetings  of  the  directors,  and  shall /or  ailpurjmtee 
be  competent  to  act."  The  deed  g:ave  no  express 
power  to  borrow  money,  but  its  genrnl  purport  was 
to  carry  on  a  concern  by  means  of  capital  sub- 
scribed. The  Court  held  thai  the  directort  had  no 
poteer  to  borroic  money.  "  It  would  make  a  vast 
difference  to  the  subscribers  if  the  power  contsined 
in  those  words  were  to  be  construed  as  imposing 
aa  Qnlimited  responsibility  on  the  psrties  who  have 
entered  into  the  conoern  beyond  the  capital  they 
supposed  themselves  to  have  subscribed,  and  with 
wUob  capital  the  concern  was  to  be  entirely  carried 
oa." 


A  delivery  of  an  attorney's  signed  bill  of  costs 
against  a  provisionally-regiatered  railway  company 
is  a  somewhat  difflcult  matter,  and  it  was  very  fully 
considered  in  a  Court  of  Error  in  the  case  of 
Phippt  V.  Daubney,  17  Law  T.  232.  The  facta 
were  ss  follow.  A.  the  solicitor  for  a  railway  com- 
pany, employed  B.  another  solicitor,  to  do  work  for 
the  company.  B.  sent  to  A.  by  post  the  bill  of 
costs,  signed,  and  headed  "  C.  Railway  to  B.,  Dr." 
Defendant  was  a  member  of  the  provisional  com- 
mittee. A  copy  of  that  bill  was  given  to  him,  and 
he  said  he  had  seen  it  before,  and  it  was  not  in- 
tended to  dispute  the  items.  The  person  who 
brought  that  copy  to  him  took  it  away  again.  Upon 
these  facta  it  was  held,  Ist,  that  the  form  of  the  bill 
was  suEBcient,  as  the  heading  imported  that  plaintiff 
meant  to  charge  all  the  persons  liable  for  the  work 
done  by  him  for  the  C.  railway ;  2nd,  that  there 
was  evidence  for  the  jury  of  a  sufficient  delivery  of 
the  bill,  as  the  jury  could  have  come  to  the  con- 
clusion that  the  defendant  might  have  kept  tlie  copy 
if  be  had  pleased. 


WINDING-UP. 

DcisBrRT  Iron  Company. — On  Thursday,  the 
list  of  contributories  to  this  company  was  proceeded 
with  l^fore  his  Honour  Master  in  Chancery 
Humphrv. 

Sea,  Fire,  and  Life  Assorance  Company. — 
On  Wednesday  there  was  a  numerous  meeting  of 
the  shareholders,  to  settle  their  respective  liabilities 
before  the  Master  in  Chancery  Tlnney,  when  the 
list  was  partially  settled. 

Brighton,  Lewes,  andTonbridoe  Railway. 
— ^The  call  of  175/.  upon  each  of  the  directors  of 
this  company  has  been  postponed  for  the  present. 


PETITIONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  Sec. 
[Announced,  issned,  and  made,  daring  the  past  week.] 
Dirtet  Werfem  Eailteay  Company, — Ordered  to  be  wound 
up  on  Jaly  19. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

The  righta  of  a  husband  to  the  property  of  his 
wife  involve  some  very  curious  law.  An  interest- 
ing ease  of  this  class  was  lost  week  reported  from 
the  Rolls  Court.  In  Royen  r.  Acaeler,  17  Law 
T.  229,  the  fiscta  were,  that  a  wife  was  entitled  to 
an  interest  to  the  extent  of  500/.  in  a  bond  exe 
cnted  to  another  person,  payable  after  that  person's 
death.  She  joined  her  husband  in  releasing  the 
500/.  for  a  consideration  to  the  trustees  of  the 
obligor.  The  husband  afterwards  died  in  the  life- 
time of  the  person  to  whom  the  bond  had  been 
executed,  and  after  whose  death  it  was  to  be  pay- 
able. That  person  died,  and  the  widow  daimed 
the  500/.  contending  that  it  was  not  a  valid  release, 
She  was  held  to  be  entitled  to  it,  because  a  husband 
cannot  release  a  debt  not  doe  to  a  wifis  herself,  but 
in  which  she  has  only  an  interest.  "  Now  I  decide 
nothing,"  said  the  Master  of  the  Rolls,  "as  to  a 
debt  due  to  the  wife  herself ;  but  there  is  a  great 
distinction  between  an  immediate  and  accruing 
right  of  action,  as,  for  instance,  suppose  a  cove- 
nant on  the  death  of  the  husband,  he  could  not 
release  that." 

Another  case  in  the  Oanttnetion  nfWiOi  is  that 
of  Hutkitton  v.  Bridge,  17  Law  T.  230.  A.  gave 
all  bis  property  to  bis  wife,  "  to  enjoy  the  same  in 
the  follest  and  most  unconstrained  manner,  subject, 
nevertheless,  to  the  following  provisions.".  He 
then  gave  certain  legacies  to  rektions  of  himself  and 
wife,  and  expressed  his  desire  to  be  that  bis  wile 
should  make  her  own  will :  "  and  it  is  also  my  will 
and  deaire  tbat  the  said  will  should  be  made  in  silch 
a  manner  that  my  whole  property  which  at  my  dear 
wife's  decease  may  be  then  remaining,  shall  be  so 
divided  between  the  relations  hereinbefore  men- 
tioned as  shsll  be  pretty  nearly  in  amount  between 
my  own  relations  and  those  of  my  dear  wife,  and 
in  such  portions  to  eadi  individual  as  she  may  think 
tbey  deserve,"  &c. ;  and  concluded  thna :  "  But 
it  is  my  express  wiH  tbat  the  precautionary  clause 
or  power  Isstly  provided  for  is  not  to  do  away 
with,  or  in  any  the  least  to  deprive  my  said  wife 
from  exereisiog  the  entire  right  and  will  over  my 
said  property  should  she  be  enabled  to  carry  it  into 
effect  in  the  way  I  have  before  left  it  to  her,  or  in 
any  other  most  agreeable  to  herself."  The  widow, 
by  herwill,  made  no  dlipositioo  of  tfaa  residue  of - 
hsr  estate.  Waa  the  above  dim^on  obligatory  ? 
It  was  held  not  to  be  so  {  that  the  tertator'a  pro* 


perty  vested  absolutdy  in  the  widow,  aad  paand  t» 
her  next  of  kin. 

In  Tipping  v.  Hnomrd,  17  Law  T.  231,  it  wit 
held,  that  the  words  "  legii.  npiewnt«ti»es  "  ia  sa 
instrument  required  to  be  explained  by  the  uaaibaX. 
"  There  were  three  passible  intei'pretatioas  of  tfcess 
words,"  said  the  Court,  "  either  of  which  led  tothe 
same  resnlt.'  They  might  mean  '  exccoloa  «r 
administrators,'  and  be  therefore  merely  wbat  via 
commonly  called  words  of  limittOion,  or,  if  words  «( 
substitution,  they  applied  to  those  persons  Irving  it 
the  date  of  the  settlement ;  or  they  were  void  for 
uncertainty." 

The  construction  of  a  covenant  in  a  leaae,  and 
whether  it  was  a  ecndiiion  prtetdeni,  waa  eoa- 
sidered  by  a  Court  of  Error  in  fHar  r.  Orof, 
17  LawT.  233.  The  lease  contained  a  provise, 
that  on  giving  eighteen  months'  notice  to  quit  betmt 
the  end  of  the  eighth  yesr,  and  all  arrears  of  rant 
paid,  and  "  all  covenanta  and  agreements  on  He 
part  .of  the  lessee  having  been  observed  and  per- 
formed," the  lease  should  determine  at  die  cad  «C 
the  eighth  year ;  "  neveitheieaa,  without  pttjafioe 
to  any  claim  or  remedy  which  any  of  the  parties 
hereto  may  then  be  entitled  to  fbr  breach  of  any  of 
the  covenanta  or  sgreementa  hereinbefiira  eoa- 
teined."  Some  covensnt  had  not  been  perfaraed. 
It  was  held,  reversing  the  judgment  of  the  Coart 
below,  tbat  the  performance  of  a//  the  eovsnanti  by 
the  lessee  was  a  condition  precedent  to  hia  ri^  la 
determine  the  lease. 


QWTUS. 


MANOR  COURTS. 


In  the  absenoe  of  any  express  stipolation  bntweeu 
the  lord  and  steward,  which  of  the  ftdknriiig  ex- 
penses fall  upon  the  lord  and  which  upon  tit 
steward,  viz.  court  books  or  rolls,  adveitisiiig  ooart, 
letters  advising  parties  thereof,  journey  to  ooori^ 
and  court  dinner;  and  is  the  steward  riaitlfd  to 
make  any  charges  whatever  againrt  the  laid  in 
respect  of  the  preparations  for  or  atteodaDoe  at  a 
court?  H.  W.  J. 


COUNTY  COURTS. 

THE  BAR  AND  THE  ATTORNBTS- 
COUNTY  COURT  ADVOCACY. 


TO   THE   EDITOR  OF   THE   LAU 

Sir, — In  the  present  unsettled  state  of  i. 
etiquette,  as  applicable  to  the  right  of  advocacy  ia 
the  County  Courta  (our  fiiture  Courts  of  Nisi  Prias), 
is  it  not  advissble  that  some  friendly  and  smirahU 
arrangement  should  be  come  to,  in  order  to  avuidaa 
unseemly  contest  which  must  inevitaUy  degiade  bo(k 
parties? 

No  doubt  the  great  changes  which  have  takea 
place  in  respect  to  legal  matters  has  indaoed  a 
struggle  for  business,  and  this  struggle  win  no  doidit 
increase ;  but  at  the  same  time,  for  the  interest  and 
convenience  of  all  parties,  let  it  be  done  deoently 
and  reputably,  whicn  will  not  be  the  case  if  left  to 
find  ite  own  level  in  a  sortof  "  cadging"  sad  "toat- 
ing"  rivalry,  and  in  which  case  the  rehse  of  tta 
Sai,  and  the  dregs  of  the  Profession,  will  be  tka 
parties  left  to  fight  out  such  a  contest, — or,  to  OM 
Mr.  Attorney-General's  graphic  expreaeioa  (in  hii 
complimentary  and  ungrateful  return  for  his  nhij^ 
tions  to  the  Profession),  the  "hybrids,''  both  of 
the  Bar  and  Attorneys. 

As  to  there  being  a  conspiracy  among  the  Attor- 
neys to  keep  out  the  Bar,  I  most  emphatically  dear 
it.  There  may  be  one  or  two  inrtanoes  in  wUds 
Attorneys  may  have  ftill  confidence  in  thciMathea 
and  their  legal  abilities,  upon  all  points  and  all 
casions;  but  then  we  see  they  are  beaten  at  ' ' 
as  well  as  other  advocates.  As  to  a  i 
as  stated  by  the  Attorney-General,  it  is  dl': 
shine. 

I  am  quite  willing,  if  my  legal  brethren  will  j 
me,  immediately  to  form  a  committee  for  One  i 
of  ascertaining  the  feeling  and  tone  of  the  Laesal 
Profession  on  the  subject,  and  to  invite  a  iiiiiliinaiii 
with  the  Bar  and  see  what  can  be  done.  Snppaac^ 
for  instance,  the  Bar  ssy  they  will  not  intcmew  te 
coses  under  20/.  and  the  Legal  Profssaion  enasM  ta 
employ  them  in  all  cases  above  20/.,  whoe  fanieCA& 
is  allowed,  or  something  of  that  kind.  At  aU  evaat^ 
let  us  meet  and  see  what  is  best  to  be  doiM,  ^"m 
the  mnltitade  of  counsel  there  is  wisdom." 

I  shall  be  most  happy  to  assist  to  bring  aboat,  m. 
my  opinion,  so  desirable  an  event,  and  wiU  attand 
to  and  receive  any  communication  on  the  snljjtct 
Ought  not  the  Metropolitan  and  Provincial  laagri. 
Association  to  take  up  this  matter  ? 

I  am.  Sir,  yours,  &c. 

Raws.  Claskk. 

29,  Badfad«ow,  Jhiy  30,  I8BL 
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THE  LAWYER. 

intmatt, 
EouiTV  Peacticb. — Where  executors  of  a 
teetator  had  inrestcd  a  sum  to  meet  claims 
against  the  estate,  and  paid  the  dividends  to 
the  tenant  for  life  nnder  the  will ;  on  his  death 
the  Court  directed  an  inquiry  by  the  Master 
U  to  who  was  entitled  to  the  fund,  and  ordered 
the  dividends  to  be  paid,  in  the  meantime, 
to  the  person  entitled  to  the  testator's  estate. 
{Blackford  v.  Toller,  17  Law  T.  231.) 
The  Court,  upon  petition,  directed  the  ap- 

S ointment  of  a  receiver  where  real  estate  bad 
escended  to  an  infant.  (Re  Leeming,  17  Law 
T.  231.)  BatinReDicih'iMoa,  17  LawT.231, 
it  refiued  to  make  an  order  on  petition  for  a 
conveyance,  where  A.  had  contracted  to  sell 
real  estate  to  B.  and  before  conveyance  eze- 
outed  died,  leaving  an  infant  heir. 

Common  Law. — A  case  deciding  what  is 
not  a  sufficient  justification  in  law  to  an  action 
for  libel  is  merely  named  here,  that  the  prac- 
titioner may  note  it  in  his  text-book.  It  is  that 
if  Shew  V.  Odhtm,  17  Law  T.  236.  Another 
»8e  upon  the  service  of  an  attorney's  bill 
igainst  a  railway  company  is  noticed  in  the 
Joimt-Stoek  Coapaniei  Law  Journal. 


THE    MERCANTILE   LAWYER. 

K  Patent  case  has  been  decided  by  the  Lord  Chan- 
sdlor.  In  Wmrvick  t.  Hooper,  17  Law  T.  228, 
it  appeared  that  certain  patentees  had  by  deed 
licensed  the  deft^dant  to  oae  their  patent,  payiog 
iertain  royalties  to  be  made  np  to  2,000/.  yearly,  re. 
lerriog  a  power  to  revoke  the  licence  if  that  sam 
*aa  not  paid.  The  plaintiSs  received  for  several 
rears  a  less  yearly  sum  than  was  agreed,  and  then 
^ve  notice  to  revoke  the  licence.  It  was  held,  in 
itlict  accordance  with  jnstiee,  that  the  plaintiffs  had 
>y  their  acceptanoe  of  the  smaller  sam,  waived  their 
^t  to  treat  the  nonpayment  of  the  larger  sam  as 
1  forfeitare  of  the  licence. 

On  an  appeal  from  a  County  Court,  ia  Cfay  v. 
yq/U,  1 7  Law  T.  231,  it  was  decided  that  a  printed 
iroapeetns  of  a  school  which  had  bean  handed  to 
lefigndant  as  the  terms  of  the  contract  between  him 
ind  the  plaintiff,  except  in  the  alteration  of  the  sum 
o  be  paid,  did  not  reqnire  an  agreement  stamp. 
'  It  was,"  said  Pamu,  B.  '*  nothing  but  a  pro- 
loaal  for  aa  agreemeut,  the  terms  of  which  are 
ifterwards  to  be  arranged  between  the  parties.  I 
hlnk  the  seetioo  in  the  Stamp  Act  applies  to  esses 
lot  only  where  the  document  is  signed,  but  where 
t  also  contains  the  actual  terms  of  the  agreement 
letween  them." 

On  demurrer  for  one  of  those  points  of  form 
riiicb  disgrace  our  law,  but  which  are  now  about  to 
te  abolished,  it  has  been  decided  that  the  provision 
>f  the  I22nd  section  of  6  Geo.  4,  c.  16,  that  the 
artificate  of  a  bankrupt  shall  state  that  he  has 
nade  a  full  discovery,  &c.  and  "  that  there  does  not 
ppear  any  reason  to  donbt  the  truth  or  fidnem  of 
adi  discovery,"  means  that  the  Commissioner 
ball  "certify  both  as  to  the  truth  Atro  fuhum," 
ad  therefore  a  plCa  of  the  certificate,  stating  that 
he  Commissioner  bad  certified  to  the  futnee*  only 
if  the  discovery  wss  baM  to  be  bad.  (Wagner  v. 
Mrte,I7  Law  T.  231.) 


ASSURANCE  CHRONICLE. 

The  great  iBterwt  and  impoHanoa  of  this  mUeet  to 
BoBoiton,  who  tnuuaot  lh«  gntUit  portion  of  the  As- 
nraaee  business  of  the  United  Kinroom,  raggaaU  the 
ntSitv  of  a  taiof  record  of  the  dmigs  of  the  vaiiona 
eancUdatcii  for  their  ftToan.  The  proceedings  of  ererr 
offlee  win  be  impartUbr  given,' if  tent.] 

The  Ai-rwtD  liin  Insvraivcb  Compakt.— The 
ininquennial  meeting  of  the  shareholders  and  policy 
loldos  in  this  company  was  held  on  Wednesday,  at 
he  offioea  of  the  compaiqr,  7,  Lothbnry.  w.  H. 
Hazwell,  esq.  in  the  chair.  The  seoetaty  than  read 
be  report,  embracing  a  teem  of  five  rears,  viz.  l^om 
.846  to  18&1.  Up  to  tb»  30th  of  June  Ust,  the 
mnpany  had  issued  1,135  polisias  of  various  kinds, 
mmm  the  snm  of  99&,&80<.  (nearly  one  mOlion 
iHUaig) ;  54  aifmritiss  had  been  granted,  seenring 
0  tb»  gmtees  in  the  sggregate  4,0B1/.  12s.  9d.  per 
nnnm,  and  132  re-assurances  had  been  eflbcted  for 
ha  sum  of  183,7S0<.  Of  the  lives  assured,  ont  of 
b«  1.135  only  ftl  had  dropped,  entailiBg  daims  of 
ot  mace  thaa  38^S59<..whfitt  aMi«st  tha  54aB- 


nuitcnta  not  lets  than  IS  had  died,  aad  a  total  annnal 
paymantof  1,343<.  12s.  had.inconseqoance,  reverted 
to  the  company.  After  deducting  these  and  the 
policies  lapsed  by  surrender  and  other  caoses,  the 
number  in  force  on  the  30th  of  June  last  had 
been  carefully  atcertained,  and  the  amount  gnaiao- 
teed,  as  weU  as  the  premiums  receivable  in  re- 
spect of  them,  accurately  determined.  From 
the  balance-sheet  it  sppeiued  that  the  total  assets 
of  the  company  are  391,057/.  8s.  6d.  and  that  after 
making  ample  provision  for  the  fUfilmentof  the 
company's  various  engagementa,  for  the  proprieton' 
capital,  and  other  leas  important  items,  a  clear  sur- 
plus remains  of  56,692/.  2s.  9d.  available  for  present 
and  fntare  bonuses,  expenses,  and  other  extra  con- 
tingencies. This  admitted  of  a  bonus  on  the  paid 
up  capital  of  fifteen  per  cent,  or  15s.  on  each  5/. 
share.  The  bonuses  given  now  and  on  a  former  occa- 
sion constituted  together  an  addition  to  the  amount 
originany  assured  equal  in  many  instances  to  no  less 
tluui  ^xty-seven  per  cent,  on  the  premiums  paid." 
After  some  discussion,  in  the  coarse  of  which  a  pretty 
general  desire  was  expressed  that  the  mutual  prin- 
ciple should  be  adoptisd,  provided  the  shareholders 
would  surrender  their  shares  for  a  moderate  pre- 
mium, Messrs.  Gay,  James,  Heatley,  and  Ambrose 
Mooie.  were  sppointed  a  committee  to  confer  with 
the  directors  as  to  the  desirability  and  practicability 
of  effeetfaig  the  proposed  change. 

Rbiiancb  MnrvAL  Lin  AssraANCB  Socirrr. 
— On  Wednesday  a  general  meeting  of  the  members 
of  this  society  was  hdd  at  their  offices,  in  King 
William-street,  City,  when  the  retiring  directors  and 
aoditonware  nnanimonalyelected.  Theaooonntssab- 
mittad  shewed  a  premiom  receipt  of  10,043/.  17s.  7d. 
within  the  year,  to  which  may  l>e  added  224/.  Us.  8d. 
in  respect  of  assnranoe  accepted  before  the  close  of 
June  and  since  completed,  and  1,475/.  19s.  3d.  for 
interest  on  invested  funds.  The  dums  on  the 
society,  which  were  stated  to  have  been  all  promptly 
discharged,  amounted  to  1,850/.  in  respect  of  four 
lives  deceased,  being  about  fifty  per  cent,  of  the 
estimated  riik.  After  deduction  of  all  outgoings, 
the  improvement  of  the  fnnda  of  the  society  for  the 
period  under  consideration  were  estimated  to  exceed 
6,300/. 


PROMOTIONS,  APPOINTMENTS, 

ETC. 
fOlerk*  of  the  Peace  for  Conntlet,  dtie*,  and  Boroagba 
will  oblige  by  regnlerly  Ibrwarding  the  nsnei  and  ad- 
dreetee  of  all  new  Kagutrstea  who  may  qoalUy .] 

The  Queen  has  been  pleased  to  appoint  Henry 
Samuel  Chapman,  esq.  to  be  Colonial  Secretary  for 
the  Island  of  Van  Diemen's  Land. 

Her  Majesty  has  also  been  pleased  to  appoint 
Thomas  Falooner,  esq.  to  be  Colonial  Secretary  for 
the  territory  of  Western  Australia. 

The  Lord  Chancellor  has  appointed  Thomas 
Miles,  the  younger,  of  Leicester,  in  the  county  of 
Leicester,  gent,  to  be  a  master  extraordinary  in  the 
High  Court  of  Chancery. 

The  Lord  Chanoellar  has  appointed  William 
Woodlock,  of  Albert-terrace,  Black  Rook,  in  the 
county  of  Dublin,  gent,  to  be  a  master  extraoidinary 
in  the  Hi^h  Court  of  Chancery  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called 
Ireland. 

The  Rivht  Hon.  9&r  John  Jervis,  knight,  has  ap. 
pointed  Charles  Stockdale  Benning,  of  Dunstable, 
in  the  county  of  Bedford,  gent,  to  be  one  of  the 
perpetual  oomasiasioners  for  taking  the  acknow- 
ledgment of  daeda  to  hie  executed  by  married  women 
in  and  for  the  county  of  Bedford,  abo  in  and  for  the 
counties  of  Hertford  and  Bncldngham. 

The  Right  Hon.  Sv  John  Jervis  has  appointed 
George  Slade  Bntler,  of  Rye,  in  the  connty  of  Sus- 
sex, gentlemen,  to  be  one  of  the  Perpetual  Commis- 
sioners for  taking  the  aeknowledgments  of  deeds 
to  be  executed  by  married  women  in  and  for  the 
counties  of  Sussex  and  Kent. 

CouNTT  CovBTS. — ^John  D.  Bnmaby,  eaq.  with 
the  approbation  of  the  Lord  Chancellor,  has  ap- 
pointed Mr.  W.  D.  Gaches,  solicitor,  FMerborongh, 
chief  clerk  to  the  Peterborough  distriet  in  place  of 
the  late  Mr.  Spnrgeon,  deceased. 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

LAW  STUDENTS*  DEBATING  SOCIETY. 
araanoMa  voa  oiscossroN'. 
For  Tueeday,  Auguet  5,  1851. 

58.  Can  parol  eridence  be  received  of  the  con- 
tents of  a  lost  written  acknowledgment  under 
statito  3  &  4  Wm.  4,  c  27,  s.  14  ?  {Hayden  v. 
Wimame,  7  Bbig.  163;  Sdmundt  v.  Dotenet,  4Tyr. 
173.) 

LI.  Is  it  expedient  to  curtail  the  raeaent  dvil  and 
niUtary  paww  of   the  Btst.lDdk.  Coainany  fai 


The  meetings  of  the  Society  will  be  adjoaraed 
from  this  evening,  nntU  Tuesday,  Oct.  28,  1851. 


LEGAL    INTELLIGENCE. 


Tbe  Aaaiaes. 

OXFORD  CIRCUIT. 
Stapford,  July  25.  —  The  buaineas  began  hir- 
the  Niai  Prins  Oonrt  to-day  at  twelve  (rdod^ 
with  tbe  smallest  entry  ever  known  in  thia> 
county,  90  far  as  the  records  of  the  drcait  go 
back.  There  were  only  two  indictments  far  0011.1 
spiracy  among  workmen,  removed  by  certiorari  to 
the  civil  side ;  two  special,  and  seven  common  jwy- 
canses.  These  last  were  so  very  trivial  that  all  wen 
disposed  of  in  three  hours  ana  a  half,  except  o«M>. 
Baron  Martin  presided  in  the  Crown  Court.  Tha- 
number  of  prisoners  was  very  conaderable  for  thai 
summer  assizes,  being  no  less  than  78  who  wera> 
mentioned  in  the  calendar,  besides  6  more  who  waia 
brought  in  since  the  publication  of  the  calendar.  Ot: 
the  76  two  were  chareed  with  murder,  1  with  at.' 
tempting  to  murder,  4  with  manslangbter,  1  witli 
infanticide,  2  with  concealing  a  birth,  8  with  cM&tg, 
wounding,  and  shooting,  8  with  rape,  12  with  bur- 

fflary  and  housebreaking,  3  with  robbery,  14  with 
srceny,  8  with  receiving,  3  with  peijury,  3  vdth 
false  pretences,  and  6  with  pound-bnach  and  reaoa* 
ing  4  corn. 

MIDLAND  CIRCUIT. 

Dbbbt,  Joly  26. — The  cause  list  for  this  oaaatf 
contains  an  entry  of  nine  causes,  three  of  which  aaa 
to  be  tried  by  special  juries.  Tbe  calendar  contain» 
the  names  of  29  prisoners,  including  3  chargee  ot 
manslaughter,  1  of  cutting  and  wounding,  6  of  fob- 
bery  tritt  violence,  2  of  burglary,  1  of  night  poaah^ 
ing,  1  ofarson,  1  of  an  unnatural  offence,  udsavecal 
of  common  larceny. 

Leicestek,  July  29. — Mr.  Baron  n^rke  arrived 
here  shortly  before  1,  and  proceeded  immediately  ta 
open  the  commissions.  He  afterwards  went  tO' 
church ;  and  has  since  been  engsged  in  trying  tha 
town  prisoners.  Mr.  Humfrey,  Q.C.,  presided  in  a 
second  court.  The  calendar  fbr  tbe  town  contains 
the  names  of  13  prisoners,  all  charged  with  common 
larcenies.  That  for  the  county  contains  the  namer 
of  3i  prisoners,  most  of  whom  are  also  chsrged  witii' 
common  larcenies  only.  There  is,  however,  one. 
charge  of  an  unnatural  offence,  one  of  wonndhlg^ 
with  intent  to  mnrder,  one  against  five  persons  foi 
assaulting  a  constable,  and  three  of  borgury, 

WESTERN  CIRCUIT. 
BXETBB,  July  28. — The  commission  for  tha 
connty  of  Devon  was  opened  in  the  connty  hall  ad. 
joining  this  city  on  Satarday  last  by  Mr.  Justics 
Coleridge.  This  morning,  at  ten  o'clock,  Loid 
Campbell  commenced  the  civil  basinsss.  lliera 
were  only  rix  caaes  in  the  eaaae  list,  two  of  wfahdr 
were  undefended,  and  two  are  to  be  triad  by  spaoial 
juries.  Mr.  Jnsiice  Coleridge  opened  the  Crown 
Court  at  eleven  o'clock.  Tbe  calendar  has  the  nawnsa 
of  46  prisoners,  some  of  whom  are  charged  with  vary' 
serious  offences.  A  few  casee  from  the  city  haaa 
been  handed  over  to  the  judge  for  trial  onaoconatot 
the  death  of  Mr.  Rogers,  the  Recorder  of  Ebbstan- 
We  may  take  the  opportunity  of  saying  that  ieWi 
persons  can  be  more  regretted  than  this  learned  gen- 
tleman. Altbongfa  not  brilliant  as  an  advocatai  hai 
filled  the  jadicial  seat  both  as  Recorder  of  Exeter 
and  as  occasional  assistant-judge  on  the  circuit  with, 
great  ability  and  judgment,  bringing  a  sound  dis-. 
cretion  and  excellent  common  sense  to  aid  oonai. 
derable  experience  in  his  profession,  high-minded 
and  independent  in  piindple,  painstaking  in  endaan 
vouring  to  arrive  at  the  trudi,  displaying  extiaordi. 
nary  good  temper  and  coolness,  and  kind  and  conn 
descending  to  all,  he  carried  ont  tbe  intentions  of 
the  law  with  general  satisfsctioo.  With  his  judicial 
conduct  every  one  was  pleased,  while  in  every  station 
he  filled  all  would  unite  in  saying,  that  in  every  sense 
of  the  word  Mr.  Rogers  was  a  gentleman.  Thaae 
with  whom  he  was  in  constant  communication  deeply 
deplore  his  loss.  They  miss  one  who  was  an  honour, 
to  their  body. 

HOME  CIRCUIT. 

Haidstonb,  Joly  29.— The  commisaiaB  for  tt» 
county  of  Kent  was  opened  on  Monday,  and  Mss- 
Baron  Aldetaon  afterwards  xdiarged  the  graadjoy, 
and  proceeded  to  dispose  of  some  of  the  crinfaMl: 
casaa.  A  rather  Indiotms  inadsntooeaBed  daila(> 
thetrialofoaeoftheprisoaen.  Tha.iaaaed  haMM: 
was  aboat  to  direct  ue  attention  of  tbe  jmrtoait 
solemn  dictum  of  law  as  laid  down  by  Lord  Hala. 
when,  from  some  unknown  dseuiaataao^  has  diaifi- 
alippei}  baid:,  and  tbe  learned  judge  meaaated  hiS; 
ength  upon  the  floor  of  thaBeneh>  anridahaasef; 
books  and  papers  that  were  dtoplaced  by  his  ML 
His  lordship,  uptm  reoovsiing  faimaelf,  laadied  rttfo 
iMaatily  at  what  had  oooannd,  aad  the  Cbart,  aan 
nay.be  iaiaglaad.  waa  in  .a  rsas  of  laaghtar,  wMA-i 
tttsq^tedaomalittlsaAbctfinaBy  ta  I 
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The  cause  list  conUina  16  entriei,  three  of  which  given  from  the  year  1839.    Of  1849  (the  hut  year 

m  special  jury  cases.    On  the  Crown  side  there  are  inven)  there  are  now  in  force  thirty  commissions. 

57  nnaonefs  for  trial,  but  the  cases  all  appear  to  be,  The  total  amount  of  the  annnal  incomes  of  the  par-  r 

mth  one  or  two  exceptions,  of  the  ordinary  cha-  ties  is  12,753/.  10s.  lOd. ;  and  the  sum  allowed  for  I 

"**"*  MrtDTimiDXT  />Tijf>iTTT<  **''  •»>»>•>*«"»'«* »  7,903/.  15s.  8d.  I 

NORTHERN  CIRCUIT.  Appkllatb  Jdkisdiction   op  the   Hooskop' 

Durham,  July  28.— The  commission  was  opened  Lobds.— At  a  meetmi;  of  the  Edinborvh  Faculty  of  i 

here  on  Saturday  by  Mr.  Justice  Williams.    This  Advocates,  held  on  Wednesday,  for  ttie  purpose  of  •  

morning  their  Lordships  proceeded  to  the  conrt  at  considering  whether  any  and  what  steps  should  be  '  ?5S7,  '?°b  a  «^  l      ->uJ  an 

ten  o'clock,  Mr.  Baron  Piatt  sitting  on  the  Crown  taken  to  procure  some  alteration  in  the  constitution   J  Z  ^°J-  "nJ^Ain'SiSjr'  »» 

Me.    The  calendar  contains  the  names  of  forty-four  of  the  House  of  Lords  as  a  Court  of  Appeal  in  ,  cohsoli  for  Account 

prisoners :  of  these,  one  is  charged  with  bigamy,  one  Scotch  eases,  resolutions  were  agreed  to,  strongly  {  New  3i  ^  Cent.  Annnities ! '. 

whli  an  unnatural  crime,  two  with  night  poaching,  recommending  the   appointment   of  some  Scotch  >  I>onf!  Anna.  (exp.Ju.5,I8aaj 


one  with  bnrglary,  and  four  with  obtainmg  goods  lawyer,  whose  duty  it  should  be,  eillier  as  a  member  2°?[!'^-(*^'i^-*?'}?5?, 
under  blae  pretences.  The  rest  are  ordinary  cases  of  the  House  or  simply  as  an  assessor  in  it,  to  sit  }!°,;rlJI'J*''- "'•"•*•"''''' 
..#  !._«.-      "PI. 1!-..  : ii_  1.    '__  *_„    .1 I.I.  »i.-i 1 i.  _i 1. : e— i-u India  Stock 


of  larceny.    The  cause  list  is  unnsnally  heavy  for   along  with  the  law  lorils  when  hearing  Scotch  cases,  iB^B^^VYbooJ')"'* 

Durham.    Eleven  causes  are  entered,  of  which  six  j  and  to  give  hisopinion  on  them. — Seolthh  Prtm.  Do.    do.  (ondar l,6oO(.) 

•re  marked  for  special  juries,  and  it  is  said  these       ATroKNEva    and     SoLicrroRS     RsotiLATiON  Hoath  S«*  stock. 

caoies  will  all  take  some  time  to  try.    There  is  a  '  Act.— The  Bill,  which  originated  in  the  Hoose  of  Do.     do.  New  AnnniUes  .. 

heavy  tithe  cause,  an  issue  to  try  the  right  of  the   Lords,  for  ameading  the  several  Acts  for  the  regu-  ^johequer  BilU,  VgOOJ.  .... 

bishop  to  certain  waste  lands  at  Sunderland,  and  a   lation  of  attorneys  and  solicitors,  was  brought  before  {{^'  ^^' 

crim.  eon.  case  among  them.  The  common  jury  the  Hourc  of  Commons  on  the  17th  of  July.  The 
canses,  which  were  all  disposed  of  to-day,  were  of  i  object  of  the  Bill  is  to  extend  to  the  degree  of 
an  ordinary  character,  a  question  as  to  a  fraudulent ;  bachelor  of  arts  and  laws  in  Queen's  Univeraity  in 
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preference  under  the  Bankruptcy  Act  occupying  the 
greater  part  of  the  day,  and  none  of  them  potsessed 
any  interest.  

ExTRAOBDiNART  AppAiB.— We  hear  from  a  pri- 
Tate  source  that  a  rather  extraordinary  case  is  likely 
diortW  to  occupy  the  attention  of  the  Bristol  Dis- 
trict Court  of  Bankruptcy.  So  long  ago  as  1769  a 
person  named  Constable  became  bankrupt,  and  his 
aflain  were  wound  up.  It  so  happened  that  some 
time  before  bis  failure  he  had  nuide  a  deposit  of 
SOD/,  in  one  of  the  Bristol  banks ;  but,  tlirough  some 
inadvertence  the  deposit  note  was  overlooked  among 
the  rest  of  the  papers,  and  no  mention  was  made  of 
it,  either  in  the  baUoce-sheet  or  any  of  the  proceed- 
inci  under  the  fiat.  Constable  shortly  afterwards 
died,  and  in  the  course  of  years  a  change  took  place 
in  Ibe  banking  firm,  and  in  the  arrangement  of  the 
private  affairs  of  the  partners  at  this  time  (1820),  the 
SOOf.  deposited  by  old  Constable '  was  paid  to  one 
of  the  retiring  partners.  Through  a  series  of  almost 
romantic  circumstances,  the  papers  in  Consta- 
ble's bankruptcy  fell,  with  some  others,  into  the 
hands  of  a  highly  respectable  solicitor  of  this 
dty,  who,  in  searching  for  some  other  docu- 
ments, alighted  upon  the  deposit  note  of  Constable 
for  SCO/,  which  sum  had  thus  been  Iving  at  compound 
interest,  at  2  per  cent,  during  nearly  a  century,  and 
which  has  accumulated  to  the  large  sum  of  1,700/. 
The  gentleman  who  made  this  discovery  at  once 
communicated  the  fact  to  the  official  assignees.  All 
the  creditors  and  other  persons  interested  in  the 
baakraptcT  have  long  since  died ;  hut  it  was  n>solved 
to  try  to  obtain  this  money  for  their  representatives. 
With  this  view,  it  is  intended  to  reopen  the  fiat, 
under  the  power  given  by  the  Bankrupt  Law  Con- 
•olidation  Act,  and  for  that  purpose  an  application 
Vffll  shortly  be  made  to  one  of  the  learned  commis- 
rionera  for  this  district— £aM  Gazette. 

There  is  a  rumour  in  the  courts  of  law  that  the 
liealth  of  Sir  John  Jervis  requires  an  immediate 
rerignation  of  office,  and  that  he  proceeds  at  once  to 
Madeira.  According  to  the  same  rumour,  he  is  to 
be  succeeded  by  Lord  Cranworth.  "It  is  also  said  that 
8nr  John  RomUly  will  leave  the  Rolls  to  act  as  one 
of  the  assessors  in  the  new  Court  of  Appeal,  and 
Oat  he  is  to  be  socceeded  by  the  Tioe-ChanceUor 
Kniglit  Brace.— droiiie/e. 

A  Jddob  at  a  Cricket  Match.— At  the  con- 
dosion  of  the  trials  at  Winchester,  Mr.  Justice 
Coleridge,  having  disposed  of  all  the  cases  of  the 
•aaixea,  afterwards  presided  at  a  cricket  match  be- 
tween the  Bar  of  the  Western  Circuit  and  the  North 
Hants  Club ;  and  his  lordship  fonnd  that  the  learned 
gentlemen  were  as  eminent  in  the  field  as  in  the 
court,  for  they  beat  their  adversaries  by  eighteen 
mns,  the  number  |being— for  the  Bar,  145;  for  the 
North  Hants,  127.—We*tem  Luminary. 

Thr  Law  Amendment  Society  wound  up  business 
for  the  season  by  its  yearly  dinner,  at  the  Ciown 
and  Sceptre,  Greenwich,  on  Saturday  last.  Lord 
Bronghaim,  as  chairman,  summed  up  the  h^urs  of 
Ae  pMt  y«ar  in  a  speech  apparently  quite  unpreme- 
ditated, but  comprehensive  in  scope  and  full  of  mat- 
ter. With  congratulations  on  the  past  he  combined 
good  hopes  of  still  further  and  further  victories  by 
am  reformers. 

Proprrty-tax,  Claims  of  Exemption.— It  is 
imiKirtant  that  it  should  be  known  that  persons 
entitled  to  exemption  as  not  possessing  incomes  of 
150/.  a  year,  and  who  desire  to  claim  repayment  of 
property-tax  for  any  of  the  three  years  to  the  5th  of 
April,  1851,  must  forward  their  claims  to  the  sur- 
Tsyors  of  taxes  for  the  districts  in  which  they  respec- 
tively reside  on  or  before  the  10th  of  October  next, 
otherwise  the  claims  will  not  be  admitted. 
_.  Thr  Proprrtt  op  Lunatics.— A  return  to  Par- 
Kament  of  some  importance  respecting  the  property 
of  Innatics  has  just  been  printed.  "There  are  a 
number  of  commissions  of  lunacy  now  in  force, 
nnder  which  property  is  administered.    Returns  are 


Ireland  the  provisions  of  former  Acts  relating  to  the 
admission  and  enrolment  as  attorneys  of  bachaion 
of  arts  or  laws  at  Oxford,  Cambridge,  and  Dublin. 
Also  to  extend  to  students  of  Queen's  colleges 
attending  lectures,  and  passing  examinations  in  the 
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Btntmpt*. 

faculty  of  law  during  the  collegiate  Tears,  the  pro-  '■ ,     _,'  _!"*__;        .       -    .  .  „ 

vision,  of  former  Acts  as  to  per»ns  bound  forjve ;  ''P^e:^'d°-S.X'«%''^'rSl5iA.^  t>^ 
years,  and  serving  part  of  that  time,  not  exceeding .  &r«h«n.  SoL  Hsath,  ArtiUeir-pUceWert.  Knibarv. 
one  year,  with  a  barrister  or  special  pleader.  Petition,  July  28. 

Mr.  Dyoe  Sombre,  it  is  said,  has  left  a  paper,  in-  Djiw,  Bitst,  miUer,  Ijnmbom-milli,  DeronsUrc,  Aw.  T, 
tended  to  be  his  will,  the  validity  of  which  must'  at  one,  and  Sept.  18,  at  elaven,  Flymoalh.  OC  M.B«t- 
form  the  subject  of  some  legal  investigation.    By'  -._...  -  .  — 

this  document,  the  whole  of  his  properly,  with  the 
exception  of  small  legacies  to  the  fiimily  of  his  two 
sisters,  is  given  to  the  directors  of  the  East  India 
Company,  in  trust,  for  the  foundation  of  ednca- 
tional  establishments  throughout  Hindostan. 


BIRTHS,   MARRIACeS,   AND   OCATHS. 

BIHTH8. 
Fisna.— On  the  18th  nit.  at   11,  ffloeester-road.  Old 

Bromplon,  the  wife  of  B.  A.  Visher,  esq.  barrister^t- 

law,  of  a  daughter. 
Fix>r».— On  the  Z3rd  nit.  at  West  Staflbrd,  Dorset,  the 

wife  of  John  Flojer,  esq.  U.F.  of  a  son  and  heir. 
HniBiKT.— On  the  30th  nit.  at  WJUan-bonae,  8aliabai7, 

the  Bon.  Hrs.  Sidney  Herbert,  of  a  daoghter. 
LmssLL.— On  the  24th  nit.  at  Broome.hBll,  Bedford- 
shire, the  wife  of  John  Lindsell,  of  Ljnooln's-inn,  eiq.  of 

a  ion. 
BocHX.— On  the  29th  nit.  at  Tiirford  Abbey,  the  residence 

of  her  mother,  the  wife  or  Edmond   Bnrke  Roche, 

esq.  U.F.  of  a  ion. 
SnrHM .— On  the  25<h  oU.  at  26,  Uortimer-street,  Caren- 

diah.«)ii*re,  the  wife  of  James  Stephen,  eeq.  bairbter- 

at-law,  of  a  son. 

WsioHT.— On  the  JDtfa  nit  at  Donoaster,  the  wife  of  Ur. 
Joseph  Wright,  solicitor,  of  a  son. 

KARRIAOKS. 

BccHUTAV.  Kiel  R.  esq.  of  Knockahinnoek,  Ayrshire  (late 
Captain  DSrd  HigUaoders),  to  BUsabeth  Jane  Orilltlu, 
only  •orriTing  danghter  of  the  late  Riehard  OriBtha, 
esq.  bBrriflter-at.Uw,  and  graadHlaogfatar  of  the  lata 
Richard  Oriffiths,  eig.  of  ThorngroTe,  WereestarsUre, 
on  the  24th  alt  at  AU  Souls  Church,  Marvlebone. 

HiwxsB,  Rev.  John,  incumbent  of  Red  ffin,  Hants, 
eldest  ion  of  Ueotenant-general  Sir  Thomas  Hawker, 
Z.C.H.  Colonel  of  the  6th  Draaooa  Onarda  (Ctea- 
hiniers),  to  Elisabeth,  daughter  of  William  Adair  Brace, 
esq.  barrister-at-law,  of  Ashley,  Wilts,  on  the  29th  nit. 
at  St.  James's  Charch,  Dover. 

Ikolis,  Lieotenant-eolonel  John  Bardley  WHinot  of  ber 
Majesty's  S2nd  Regiment  eon  of  the  late  Bbhop  of  Xora 
Scotia,  to  Julia  Selina,  danghter  of  Sir  Frederic 
Thesiger,  H.F.  at  the  parish  choroh  of  St.  James's, 
Westminster,  on  the  I9th  iast. 

Flic,  Robert  William,  esq.  of  Ashton-nnder-Lyne,  Soli- 
citor, to  Bnsaana  Clark,  only  danghter  of  the  late  Joaeph 
Bolman,  esq.  of  Folkestone,  on  the  31st  nit.  at  Christ 
Church,  Folkestone,  by  the  Rev.  Richard  Baldoek, 
Rector  of  Kinnworth. 

Booraa,  Rer.  Humer  Pott,  second  ion  of  John  Bonfon 
Rooper,  esq.  of  Abbotts  Ripton,  Huntingdonshire,  to 
Oeoroians,  danghter  of  Oeorse  ThorahOl,  eeq.  M.P.  of 
Diddtaigton,  Hunts,  on  the  Slst  nit  at  St  George's, 
Hanover-egnare. 

TnoKsoir,  Thomas,  esq.  W.S.  to  Elisabeth,  the  alder 
danghter  of  the  late  Alexander  Cleghom,  esq.  inspeo- 
tor'general  of  imports  and  exports  for  Scotland,  on  the 
8th  Inst,  at  26,  Qneen-street  Bdhiborgh. 

WaiSBT,  Thomas  Cooke,  eeq.  of  lincoln's-inn,  barrister, 
to  Fanny,  third  danghter  of  WiOiam  Lottos  Lowndes, 
esq.  Q.C.  on  the  atth  nit.  at  St.  Gcorge-the-Uartyr, 
Qneen^qnare. 

DEATHS. 

Finnic,  Benjamin,  esq.  of  Ashbnrton,  father  of  the  jndge 
of  the  County  Courts  of  Woiceatershire,  on  the  24th 
ultagedSl. 

PsafanTOK,  Francis  Leigh,  the  infant  and  only  child  of 
Edward  Leigh  Femberton,  jnn.  esq.  of  Lincoln  s-inn,  on 
the  27th  ult.  at  Bognor. 

BoBSOS,  Caroline  Jenkins,  the  wife  of  Christopher  Sob- 
son,  of  No.  7,  Cambridge-terrace,  Hyde-park,  and  of 
No.  IS,  Cliirord's-inn,  London,  solicitor,  on  the  Slst  nit. 
aged  CO. 

WrLiUMs,  Sophia  Rebecca,  the  wife  of  Mr.  Francis  Wil- 
lijms,  of  8,  Bmnsvick-place,  Brixton-hill,  Surrey,  and 
of  the  House  of  Commons,  on  the  26th  ult  aged  67. 


Li'isfpael. 
ttHaraad 


naman.     Sol.  Elworlhy,  Plymouth.     Fetitioa,  JnlyU. 
Qm»,  Eswix,  grocer,  Ayleeford,  Kent,  Aos.  6,  at  half- 
past  eleven,  and  Sept.  6,  at  half-past  one.  °--^-s*-"-* 
Oir.  as.  Stansfeld.    Sols.  Wilton  and   Bbfkaao.  Mv 
mond-bmldings,  Oray's-inn-lane.    Petitiaa,  Joly  18. 
HaiTH,  Rob»t;  Wblcr,  Wiuiix ;  and  Bisna,  Jon 
HxATK,  ironmasters,  Tnnstall,  Stailbrdabirc,  Anc-  U, 
at  ten,  Sept.  2,  at  one,  Birmingham.    Off.  as.  vstoy. 
Sols.  Stsnier  and  Co.  Newcastle.nnder.Lyoe.  and  Mo4-, 
tcram  and  Co.  Birmingham.    Petttioo,  Juy  17. 
HnnvG,  BnwuiD,  minoAetnriog  demist  Triaily-«L 
Sottthwark,  Ang.  7,  at  half-past  one,  and  Sept.  11.  at 
eleven,  Basingliall.st     Off.  aa.  Cannan.     SoL  Wood, 
Falcon-at  Aldersgate.    Petition,  Jnly  SS. 
Hirtob,  Alvbes,  stationer,  Fortamonth,  Aug.  6  and  Sept 
6,  at  one,  Baainghall.et.    Off.  ai.  Graham.    Sols.  Weir 
and  Smith,  C<»per's    Hall,    BaainghaU-at.     FMitioB, 
July  28. 
lauK,  Thokis,  and  WairosiaoCBtr,  Tncsyr,  hntrnt, 
Liverpool,  Anff.  7  and  Sept.  S,  a<  ei&rem. 
Off.  as.  Bird.    Sols.  Sharp  and  Co.  Loadoa; 
Peel,  Liverpool.    Petition,  Jnly  23. 
Kairnts,  Bickibs,  watchmaker,  Ryd^  Isia  of  Wight, 
Ana.  7,  at  two,  and  Sept.  II,  at  one, Ban^kaltat. 
OCaa.  Whitmore.    BoL  WUttingtoB,  DeaMtCVia- 
bnry-sqnare.    Petition,  Jnly  18. 
Eiio,  Thokis  Jonir,  innkeeper,  Stoorpor 
shire,  Aug.  12  and  Sept.  8,  at  twelTC,  Birmm 
Off.  aa.  Whitmore.    Sols.  Watson,  Stoarpett,  aad  I 
son,  Birmingham.    Petition,  July  14. 

Lbvt,  Waitib,  maooaroni  aad  vermiedH  i 

Spitallldda,  Aug.  4,  at  ekven,  and  Sept.  6,  at  Swdve- 
Basingfaall-st.  Off.  as.  Stonsfeld.  Sob.  Jcsikiaaea  assl 
Co.  Lombard-st.  Petition,  Jnly  26. 
LncBian,  Jonir,  stationer.  Strand,  Aug.  %  at  kslfjiast 
twelve,  Sept.  U,  at  twelve,  Baainghall-st.  Offl  aa. 
Whitmore.  SoL  Smith,  Basinghall^t.  Petiiioa,Jn(y3«. 

Puujrs,  Davio,  linendraper,  Cardiff, ^ 

Aug.  13  and  Sept.  10,  at  eleven,  BristoL    Off  aa.  i 
man.    Sol.  Bevaa,  BristoL    Petitaon,  July  23. 
SijtaiB,  Jonr,  bnilder,  Brixham,    Devonabire.  Aag.  U 
aad  Sept.  17,  at  one,  Exeter.     Off.  aa.  Hirtaai.    Sol. 
Stogdon,  Exeter.    Petitkin,  July  26. 
OiUttU,  Aagmtt  1. 
Aauss,  Hb>bt  Howbut,  aad  Tdoibb,  Bluar,  paiateaa^ 
Frith-st.  8ob04q.  Aug.  9,at  one,  aad  Sept  10,  at tw^v*. 
Basinghall-st.    Off.  ss.  StansfeUL    Sols.  IGiAalaw  aai 
Parker,  Lime-st. 

Bbabt,  Moeut,  brickmaker,  UpweD,  NorMk,  A^.  a, 
at  half-past  eleven,  and  Sept.  11,  at  haVfasS  twWva^ 
BaainghaU-at.     Off.   as.   Whitmore.     Sok.   " 


Bsaiag-lane,  ,Bow.|ane,   Cheapaide  ;    OBarJ,  Upwd. 

Cambridgeahire. 
Baowir,  Jonr,  grocer.  Deal,  Aug.  t  and  Sept.  10,  at  < 

Baainghall-st.    Off.  aa.  Graham.    SoL  ~    * 

stnghml-st. 
Cm,  Enwaxn  Gaoasx,  wins  merchant,  1 

16  and  Sept.  12,  at  ten,  Nottingham.    (Mtaa.1 

Sols.  Henderson,  ManaeU-at. ;  Spooner,  lieirseinc. 
Mat,  Jon  Hm,  draper,  Brecknock^errace,  O 

town,  Aug.  12,  at  one,  Sept.  17,  at  halApaet 

BasinahaU-st    Off.  ae.  Whitmore.    Sob.  Solo,  1 

aad  Turner,  Aldermanbnry. 

Macscvt,  Johh,  auctioneer,  Brynmawer.Brecknookafaire 

Aug.  19  and  Sept  16,  at  eleven,  BristoL    Off.  aa.  Hk.- 

ton.    Sol.  Bevan,  BnstoL 
MrrcHiLL,  BoBBBT,  baker,  Walthanutow,  Essex,  Abc  8 

at  two.  Sept  12,  at  one,  BasinghaU-st    Off:  as.  wl^ 

mora.    Sol.FownaU,  Binhia-lane. 
Slats,  Tboxas   Edwabo,   bookbinder, 

Aug.  8,  at  twelve,  Sept.  12,  at  half-past  one. 

at.    Off.  as.  WUtOMm.    Sola.  Ratter  and  Trotur' 

pbwM,  Bolborn. 

Shor,  Johic,  wins  merchant,  Weedon  Bedi.  TTiiilli— n 
tonshire,  Aug.  12,  U  twelve,   Sept.  U,  at  two,    B^ 
singhan-at.     Off.  aa.    Caonan.      Sob.   Bickarda     »n4 
Walker,  Uncofat's-inn-fleMs ;  Qeiy  and  Soa,  Daitiafj 


Digitized  by 


Google 


AvousT  2.J 


THE  LAW  TIMES. 


171 


MAMKmUfT  >9VAtn. 

Ofiei^l  i$§igm909  art  ffiotn,  to  •&«■  ^Vh  f^  '** 

AM«  and  Sotu,  bookbinden,  flnt,  2i.  6d. ;  flnt  8«p.  of 
II.  Astle,  3a. ;  and  flnt  B«p.  of  O.  A«tle»  4*.  Nichouoo, 
London. — f  iu/«,  P.  V.  wooIsUpler,  flrtt,  2t.  Nicbolton, 
I  London.— OoifftfM,  R.  miller,  flnt,  2fl.  8}d.  SlansTeld, 
London. — Qamximft  T.  fhrrier^  final.  7-12tha  of  Id.  Stans- 
feld,  London. — Grem,  S.  jnn.  ironmon^r,  fint,  2d. 
Nicholson,  London.— i7«ylij^,  J.  O.  P.  silTenraith,  second, 
li.  3d.  Btansfeld,  London. — jfaenin,  M.  merchant,  final, 
7-16thfl  of  a  Id.  Stanafeld,  London.— fieay,  W.  ship- 
bnilder,  second  and  final,  0|a.  Baker,  Newcftstle.- Stfjr- 
noidSf  J.  H.  money  soriTener.  seoond  and  final.  Id. 
StansTeld,  London. — Sardimon,  Wt9Um,  and  Murvkt  ware- 
housemen, final.  2^.  Stansfeld,  London. — Solomtm,  8. 
tailor,  third,  Ofd.  Stansfeld,  London.— .SfiT^J^iu,  8.  F.  bill 
broker*  foortht  l|d.    Stansfeld,  London. 

IjrSOLTBire  BSTATB8. 

App^f  ai  tk*  ProoMamal  Auigne4'$  QffUt,  Poriu^-ttreet^ 
Jjineoln*9^»m^ld»,  LontUm,  httween  ikt  hourt  qftUven 
and  ikret. 

AutHn,  J.  y.  clerk  (deceased),  69.  Id,— Crui^Ai^g,  T.  0. 

carpenter  and  builder,  9)d.— ifari:,  J.  jon.  baker,  38. 6d.— 

'      Powell,  B.  H.  attorney.  6a.  M.-Slad^^  D.  D.  chemist, 

'     Sd.—WtlUr,  0.  aactioneer,  6id.— JTwiAoni,  T.  jon.  boot 

and  shoe  maker,  3s.  6d. 

flMignmentf  for  t^e  Vene St  of  CriHUon. 

GazetUt  July  22. 

Budden,  W.  frrocer,  Salford,  Lracaster,  July  3.    Tnista. 

P.  Boylance,  batter  merchant,  and  B.  Jackson,  tea  dealer, 

both  of  Maocbeater.  Sol.  J.  Barlow,  Manchester.- C/ari;f, 

B.  joiner  and  builder,  Honslet,  Leeds,  July  17.     Tmsta. 

B.  Harriaon  and  J.  Hande,  timber  merchants.  Leeds. 
Sola.  HorsfaU  and  Harrison,  Leeds. — Longland,  C.  draper 
and  nU^  ma&oAujtorer,  Oloacetter.terrace  and  Britannia- 
row,  Hoxton,  June  25.  Tmats.  J.  BagpUlay,  LoTe-lane, 
Wood-st.  and  W.  Hitchcock,  Wood-st.  warehousemen. 
Sols.  Sole  and  Tomer,  Aldermanbniy. 

Qaz9tU,  July  25. 
CotUriU,  W.  grocer,  Wellington  and  Oakengates,  Salop, 
Joly  10.  Tmat.  O.Harriee,  aoconntant,  Bhrewsbory.  Sol. 
W.  Morgan,  Shrewabnry.- dtfWf,  J.  bookseller,  Pater- 
noster-row, June  30.  Trusts.  W.  8.  Orr,  bookseller,  Amen- 
comer,  6.  Arnold,  stationer,  Plamst4Mid,  andT.  Sander- 
son, bookseller,  Bond-st.  Pentonville.  Sol.  W.  J.  Barrett, 
Docton* •commons.— JoaM,  B.  hair  dresser,  hosier,  and 
gloTer,  Kingston-npon-Hnll,  July  12.  Trusts.  J.  J.  Welch 
and  J.  Mair,  manufaotnren  and  printen,  London.  Sols. 
Bead,  Lanffford,  and  Marsden,  Friday-st.  Cheapside. — 
Joi/ce,  £.  D.  hosier,  Feachuroh-st.  July  S.  Trnats.  J. 
Mair,  Friday-st.  and  G.  Hitebcook.  St.  Paul's  Church-yard, 
wsrebonsemen.  Sols.  Reed,  Langford,  and  Marsden,  Fri- 
day-st. Cheapside. — Moor*^  W.  bnilder,  Ardvriok,  near 
Manchester,  Jane  26.  Trusts.  R.  E.  Bifaby,  lime  merchant, 
Manchester,  andC.  Hnnt,  timber  merchant,  Salford.   Sol. 

C.  Qamon,  Pendleton,  new:  Manchester. — fitcAariinm,  R. 
cabinetmaker  and  innkeeper,  Berwiok-upon -Tweed,  Jane 
28.  TmsU.  J.  Sinclair,  oommiaaion  agent,  and  A.  Christi- 
son,  grocer,  both  of  Berwiok-upon -Tweed.  Sol.  J.  Bow- 
land.  Berwick-apon -Tweed. — SUphtiUt  6.  brush  dealer, 
St.  James-ftt.  Brighton,  July  18.  Trusts.  J.  Coata  (of  the 
firm  of  Coata  and  Co.)  brush  mann£sctarer,  Brewer-st. 
Regent-st.  and  J.  Cooper,  lodU(ing-hoase  keeper,  Oerman- 
place,  Brighton.    Sol.  B.  F.  Sealy,  Moorgate-tt. 

9artner0|i9i  S^tvolba. 

BaxetU.  J^  22. 
Allen,  6.  and  Or^UX,  R.  brass  founden,  Hatton-wall, 
Hatton-rarden,  July  IQ.—AppUUm  £.  and  Co.  oommisaion 
agents,  Manchester,  Jane  30.  Debts  pjud  by  Appleton. — 
Barker  nnd  Smith,  stone  maaons,  Bradford  Jolr  18. 
Debta  pnid  br  Barker.— Gorier.  F.  W.  and  Co.  merchants, 
Messina,  April6.  Bebtapaidby Barker.— O>o7«:yand  WitjUy, 
box  msnufacturen,  ITottineham,  July  19. — Detuton,  J.  O. 
and  Catttft  J.  brewers,  Taoemacle-square,  July  14. — Dow- 
laielron  Cowtpan^,  and  Ouetf,  Ltwit^  and  Oo.  and  Git^H  and 
Co.  iron  master*,  minen.  fte.  Merthyr  Tydfil,  Cardifl!*, 
London,  liverpofd,  and  Mitcheldaan,  Burch  31. — Htrrimtj, 
Brother;  wholesala  dmggista,  Aldersgata-street,  July  22. 
—SUes,  Q.  and  H.  millen,  Baschuroh,  March  i5.—MiddU. 
<ON,  T.  Jt  p.  plumben,  Dorer,  Jan.  6. — Ogle  and  DougUu, 
cast  iron  founders  and  slap  owners,  Sunderland,  July  9. — 
Owen,  J.  E.  and  Svaru,  W.  0.  surffoons  and  apothecaries, 
Southampton,  July  18.  Debts  pud  by  Owen. — Bitchie,  C. 
and  Bond,  J.  silk  meroen,  St.  Paul's-chnrchywd,  July  21. 
•  I>ebts  paid  by  Ritchie. — Sobinson,  J.  W.  and  Co.  tar  dis- 
tillers, Bainh'ill,  near  Prescott,  July  16.  Debts  paid  by 
Bobinaon. — Sutter,  9.  and  W.  working  jewellen,  Nassan- 
8>.  Soho,  March  1.  Debts  paid  by  'Ratter. ~ Walker  and 
Marker,  warehooaemen.  Manchester,  July  17.  Debts  paid 
bj  Walker. —  Wooda,  Spenee,  and  O).  timber  merchuta, 
Sunderland,  June  30. 

OoMette.  Jul$  26. 
Barlow,  Barlow,  and  WoUaeton,  aa  regards  Wollasion, 
July  7.  Debts  paid  by  P.  W.  and  W,  H.  Barlow.— B««, 
W.,  and  W.  T.,  Stcbart,  W.  Kimptter.Yf.  Cnmdaee,'W.  and 
C.  owners  of  Washington  CoUiery,  as  regards  W.  Crondaoe, 
Jona  11.— Bireumekaw,  FUteher,  and  0>.  lace  raannfac- 
tarer»,Nottingham,  July  22.— Axira^.  Fielder,  Y.Bo^n, 
6.  ana  T.  agents  for  yams  and  calicoes,  Manchester,  as  re- 


Russell-st.  Blackwall,  July  1.  Debts  paid  by  Stewart.— 
Cowman,  Wood,  and  Co.  machine  maken,  Bradford,  as 
regnrda  Cowman,  July  19.  Debts  paid  by  remaining 
partners. —  Beeoraioulei,  L.  and  Fbnter,  W.  buQden, 
Taohbrook-st.  Fimlioo,  Jnly  23.  Debts  paid  by  Desgra- 
toulet. — Oomwton,  M.  and  T.  glass  manufacturen,  Bir- 
mlnghsm,  July  23.  Debts  paid  by  T.  Gammon.— Oa<«r, 
W.  mad  O.  H.  miUera  and  com  dmlers.  South  Stoneham, 
July  !• — Sodain,  6.  and  Co.  agents  for  yams  and  calicoes, 
Manohester,  July  1.  Debts  paid  by  Hodgin. — Jackeon,  T. 
«nd  Co.  millers  and  timber  dealers,  Altrincham,  July  IS. 
I>ebta  paid  by  Jackson.— Xa»i«r<,  F.  D.  and  Ridley,  J. 
oOiU  fisMors  and  ship  insurance  brokers.  St.  Mary-at-Hill, 
Joiy  23.  Debts  paid  by  Lambert.— Lawronctf,  N.  and 
Simpoom,  H.  maUstem,  eoal  merchants,  and  com  dcHslen, 
Govaatfy,  Jane  90.— MoModft,  F.  and  J.  prorision  dealers. 


MMichaster,  April  3, 1849.— MttAm  and  Btirf^^,  brokers, 
joiners,  Ac.  Hamkx,  Jufy  22.  Debts  paid  I7  Mitton.— 
JVtfvsMM  and  Bubme,  engineers,  Bristol,  July  18.  Debts 
paid  by  Newman .—PAtWp«,  B.  L.  and  SUiott,  E.  H. 
oarrers  and  giloen,  Brooke-st.  Holbom,  July  22.— Porfer 
and  Todd,  stone  masons,  Stoke  Newington-green. — Taylor, 
J.  B.  and  J.  6.  ship  brokers,  Liverpool,  July  22.    Diebts 

Said  by  J.  O.  Taylor. — Wearing  and  Xnowlee,  tailon  and 
rapen,  Manchestsr,  Joly  17.  Debts  paid  by  Knoiries. — 
Worper,  J.  and  F.  grocers  and  oheesemongera,  Dovor, 
July  83.    Debts  paid  by  J.  S.  Worger. 


THE  LONDON  and  WESTMINSTER 
BANK  issues  CIBCULAB  NOTES  for  102.  each, 
for  the  use  of  Trarellen  and  Besidents  on  the  Continent. 
These  notes  are  payable  at  erery  important  place  in  Etrope, 
and  thus  enable  a  traveller  to  Tary  his  route  without  incon- 
Tenience.  No  expense  is  incurred,  and  when  cashed  no 
charge  is  made  for  commission.  They  may  be  obtained  at 
the  Head  Ofllee  of  the  London  and  Westminster  Bank  in 
Lothbury,  or  at  its  Brandies,  tis.  1,  St.  James's-square ; 
214.  High  Holbom  1  3,  WelUngton-atraet,  Borough:  87, 
High-street,  WhiteohsMl ;  and  4.  Stratford-place,  Oztbrd- 
street.  J.  W.  OILBABT,  General  Manager. 


B0MEBSET8HIBE. 

LEGAL  GENTLEMEN,  SURVEYORS, 
AUCTIONEERS,  and  the  PubUc  generally  of 
Somersetshire  and  the  West  of  Bngland,  are  respecifhUy 
informed  that,  at  the  80MBBSBT  COITNTY  PRINTING 
OFFICES,  TAUNTON,  Work  of  every  description  in 
LITHOGRAPHy  is  executed  with  promptitude,  in  the 
first  st^le,  and  at  low  charges. 

Speomiens    of  Mapping,    Drawings    in    Crayon,    Law 
Forms,  Circulars,  Jto.  sent,  if  required,  to  any  address. 

Letter-press  Minting  on  the  usual  low  terms.    Book- 
work  one-third  less  thsn  is  charged  in  London, 
Carriage  paid  to  all  parts  of  the  West. 
AddrMs,  Mr.  Woodlst,  Somerset  Coonty  Printing 
OfEloes,  Taunton. 


WANTED  to  PURCHASE,  for  Cash. 
any  amount  of  Household  Furniture,  Plate, 
Books,  Pixtnres,  or  Miscelluieous  Property.  Adrances 
made  to  persons  desirons  of  parting  with  stock  of  CTeiy 
description  (all  confidentially).  Parties  waited  upon 
within  twenty  utiles  of  London,  free  of  expense,  by  send- 
nir  particulan  to  Mr.  Siorn,  28,  Bagnigge-welu-road. 
Old  fomiture  taken  in  exchange  for  new. 


WANTED,  SECOND-HAND  FTJRNI- 
TUBE,  *c.— The  AdTerti»er«  wish  to  PttrchMe, 
in  large  or  .mall  pu^iels,  Second-hand  Hoosehold 
Fomitnre,  Flat.,  Boon,  Pianoforte.,  and  other  property, 
for  which  a  libera]  price  and  immediate  caah  will  oe  piren . 
No  charge  for  remoring  or  estimate  within  twenty  rnUee  of 
London, 

Apply  to  PHILLIFS  and  BOK,  M,  ChbwaU-atreet, 
Finaomrj-Kinare ;  and  IS,  Spring-street,  We<tboame> 
terrace,  Hyde-parlc. 


Thi.  day  ia  published, 

SAUNDERS'S  SUPPLEMENT  to  BURN 
and  ABCHBOLS,  for  the  yean  1M«  and  18H>,  in 
oontinqation  of  the  Supplemmits  for  18tf  to  1&17,  and 


1848. 

Acts  of  Farliamrat 

Alien. 


AiMHedTaiea 

BaU 

Bastardy 

Beer 

Borongha 

Biioki 

Bridges 

Certiorari 

Children,  In&nU,  and  Jo.*- 

nile  OtTenden 
Church-rate 
Chorohwardena    and    Oret- 

ieen 
Coal-mine. 
Coin  (Silrer) 
Constable. 
Conriction 

Copyright  of  Detigns 
Coroner 
County  Court 
County 

County  and  Borough  Rata. 
Criminal  law 

Statutory  Bnactmentt 

Crimee 

Indictment 

Eridenoe 

Practice  and  MiweTlaneona 
Point. 
BzoiM  and  Coatonu 
Faetorie. 
Fair* 

Friendly  and  Loan  Bocietie. 
Oaob  ud  HouM.  of  Correc- 
tion 
Hijhway.     and     Tnmpike 

Hundred 

InolotnrM 

libraries     and     Unseams 

(Public) 
Lcml'sDay 
Lunatic 
Mandam^t 
Mercantile  Marine 
Metropolitan  Interments 
Mortnarr 


Municipal  Corporation. 

NaTigaiion 

NniMnces 

PaMengers  (by  Sea) 

Patty  Smuous 

Pilot 

Pdioe       (Superannuation 

Fund) 
Poon:— 

Appeal  and  Grounds  of 
Appeal 

Caption  (ofBzaminations) 

Complaint 

Costs 

Eridenee 

Order  of  Bemoral 

Oflloers  (Auditors,  Guard- 
ians, Orerseers,  Ac.) 

Poor.Rate 

Practice  (of  the  Sessions) 

Settlement  (Apprentice- 
ship) 

(Birth) 

(Sstate) 

(Payment     of 

Bates) 


(Tenement, 
Benting) 
Ont'door       Paupers       in 
Houses  not  beug  Worli- 
houses 
Poor-law  TTnion  Charges 
Attthori^  of  Justices  to  act 
in   matter*    relating  to 
the  Poor  in  Cities  and 
Boroughs 
Bcnool  District.  Contribu- 
tion 
Rates  (Distraining  for) 
Bating  Small  Tenements 
Population 
Quarter  Sessions 
Bates 

Beoogniiances 
Tnmpike  Trust* 
Testrie. 
Wamnt 

Watching  and  Li(;htmg 
Women  (Protection  o^. 

N.B.  the  Supplements  for  1S45  to  1847  maystOl  be  had, 
ice  18s.  cloth ;  for  1848,  price  10s.  doth ;  and  for  1849  and 
i860,  price  IS*,  (d. ;  or  the  three  will  be  sold,  bound 
togetiier,  with  a  general  index,  price  38s.  forming  a  com- 
plete anpplement  from  the  last  edition  of  Bum  to  the 
present  tune,  with  all  the  new  law,  and  the  ease*.  It  is 
■mnged  and  printed  uniformly  with  that  edition. 
Law  Tom  Oflse, »,  Es(tx-*tceat,  Btraad. 


^ 


Just  published,  ia  Sto.  prioe  Is. 

CAN  •  Clerf^yman  create  an  Equitable 
Charge  on  his  LITnrO  under  the  Statute  1  A  1 
Tict.  cap.  110  P  By  JOHN  DASLINO,  M.A.  of  the  I 
Temple,  Barrister-at-Law. 

SrxTiits  and  IfoaToir,  Bell-yard,  Lineoln's-iaa. 


IKDBX  TO  THB  LAW. 

WISE  and  EVANS'S  LAW  DIGEST. 
Fart  XII.  containing  all  the  cases  decided,  and 
statutes  enMTted,  during  the  half.year  ending  the  1st  in*l* 
so  arranged  that  the  practitioner  may  find  in  a  moment 
the  latest  law  on  any  subject  on  which  he  may  be  engaged. 
Price  Ss.  8d.  bds. ;  Qs.  cloth.  (On  Mohsit.) 
Lxw  Tikis  Office,  29,  Essex-street. 


PARTS  2  and  3  of  Vol.  V.  of  COX'S 
CBIMn^AL  LAW  0A8BB  are  now  readr,  oomplet- 
ing  the  cases  to  this  time.  Price  6s.  6d.  each.  They  contain 
also  Precedents  of  Indictments  and  all  the  new  Criminal 
Statute*. 

Law  Tnos  OiBoe,  19,  EMex-rtreet. 


COUNTY  COURTS. -Now  readv.  the 
Official  Edition  of  the  General  Bules  and  Orders 
for  and  concerning  the  Practice  and  Proceedings  of  the 
COUNTY  COURTS  in  KWGLAND,  as  laid  before  ParUa- 
ment.  Price  5b.  6d.  This  edition  contains  the  Qeneral 
Bules  and  Orders  and  the  Forms  relating  thereto  to  be 
osed ;  Forms  of  Books  to  be  kept,  and  Returns  to  ha 
made  ;  a  List  of  the  Judges  and  Traasurers ;  and  a  list  of 
erery  Parish  in  England,  with  the  distance  from  eadi 
Parish  to  the  Court  Houses,  and  the  BaiHlb*  MilMme 
Fees. 

To  be  had  of  Haekisov  and  Sov,  Printers  of  the  London 
Gasette,  -AS,  St.  Martin' s-lane,  Charing-cross  ;  and  of 
GxoaeB  Kblkt,  8,  Cannon-row,  Westminster. 


THE  NEW  LAWS  OP  THE  SBS8IOK. 

MR.  CROCKFORD  has  the  following 
works  in  the  press,  comprising  the  rarioos  im* 
portant  new  laws  of  the  present  Senion.  Orders  tran$» 
mitted  immediately  will  secure  the  earliest  copies,  whidh 
will  be  sent  by  post,  £ree  of  cost,  on  the  day  of  publi- 
cation. 

T.  The  NEW  CRIMINAL  STATUTES  (Loid 
Campbell's  Act  for  the  better  Administration  of  Criminal 
Justice,  the  Expenses  of  Prosecutions  Act.  the  Criminal 
Offences  Act),  together  with  all  the  Criminid  Statntes,  and 
a  Digest  of  all  the  Criminal  Cases  decided  during  the  last 
four  years,  serring  as  a  Supplement  to  Arckbold  or  Boeeoe, 
with  Notes  and  Index.  By  Edwabd  W.  Cox,  Esq.  Bar- 
rister.at-law,  Editor  of  "  Cox's  Criminal  Law  Cases/'  and 
W.  St.  L.  BABiifOToir,  Esq.  Barri8ter*at'Law.  Prioe 
Gs.  6d.  sewn ;  6s.  cloth ;  7s.  6d.  half-bound ;  9s.  bound. 

II.  The  LAW  of  EVIDENCE  AMENDMENT 

ACT,  with  Introduction,  Notes,  and  Index.  By  Bdwaxo 
W.  Cox,  Esq.  Barrister-at-Law. 

N.B.— This  will  be  in  two  sises,  to  bind  np  with  the 
text-books  :  in  Svo.  to  bind  with  Tayh>r,  Phillips,  Staride. 
&c.  price  2s.  6d.  sewn ;  3s.  cloth ;  4a.  6d.  half>bound;  and 
in  12mo.  to  bind  with  Boacoe,  Arohbold,  fto.  price  li. 
sewn  ;  2a.  6d.  cloth  ;  4s.  half>bonnd. 

Orders  ahould  elate  fMriieularly  wJUcft  aize  ie  required,  and 
kow  bound. 

III.  The  SIXTH  EDITION  of  COX'S  LAW 
and  PBACTICB  of  BEOISTBATIOIf  and  of  BLBO- 
TIONS.  compriung  all  the  caMs  and  new  statutes  to  this 
time,  with  fml  instructions  to  agents  for  the  management 
of  registration  or  of  an  election.  By  BswxBD  W.  Co^ 
Esq.  Barrister-at-Law.  Price  lOs.  Od.  cloth;  12s.  haU^ 
bound;  14s.  bound. 

IV.  The  FOURTH  EDITION  of  COX  and 
LLOYDS  LAW  and  PH.ACTICE  of  tho  COUNTY 
COURTS,  US  regulated  by  the  new  Hules  of  Practice  and 
the  new  Statutes,  comprising;  all  the  cases  decided  to  this 
time,  all  the  forms,  Ac.  the  practice  in  the  Turiousjuris- 
Jirtioiis,  nrii.l  a  chapter  of  instructions  to  judges,  officers, 
and  practitioners,  in  their  duties  under  the  new  Equity 
.Turisdiction.  Price  203.  cloth;  228.  half-boond;  Zia, 
boimd. 

N.B. — The  new  Btdes  of  Practice,  with  a  oopiotis  Index, 
in  a  small  pocket  sise,  for  use  until  the  above  new  editioa 
of  Tlu  Fractire  can  be  publiafaed,  will  be  giren  without 
charge  to  any  person  ordering  the  new  edition  of  On  o»i 
LtojfO^t  Practice, 

V.  The  NEW  RULES  of  PRACTICE  in  ths 
COUNTY  C0UBT8,  with  Tables  of  Pees  and  a  rery 
copious  Index.  By  the  Editor  of  the  "  County  Courts 
Cltfouicle."    Pocket  size,  price,  2s.  sewn  ;  2s.  6d.  cloth. 

VI.  The  PRACTICAL  STATUTES  of  1851. 
Price  7s.  8d.  cloth;  9s.  half.bonnd;  lis.  bound.  This  i* 
designed  to  supplr  to  the  English  Lawyer  all  the  Act*  re- 
lating to  England  in  a  conTenient  form  for  use,  and  at  a 
small  prioe,  with  Notes  and  a  copious  Index  for  reference, 
without  burdening  him  with  the  Scotob,  Irish,  and  Colonial 
Statutes.  It  is  edited  by  Wh.  Paiusov,  Esq.  Bsnister. 
at-Law. 

N.B.— The  Tol.  of  PEACTICAL  STATUTES  ftp  1850 
may  still  be  had,  price  7s.  6d.  cloth. 

CaocKTOBD,  29,  Essex-street,  Strand. 


VISITERS  to  LONDGNduriMthe 
OBEAT  EXHIBITION.— CEOWN  HOTKi  and 
TAVERN,  Kupert-street,  CoTcntry-atreat,  Haymarkat.— 
OEOBOE  BOtT  begs  to  inform  professional  andnoTat* 
gentlemen  visiting  London  diiring  the  Greet  Kxhuiitjon, 
that  they  will  find  at  the  aboTe  hotel  ereiy  oomtni  and 
aooommodation,  with  moderate  charges.  It  is  meet  een* 
trally  situate,  in  the  immediate  neighbourhood  at  the 
Houses  of  Parliament,  courts  of  uw,  pnbUo  ofllnes, 
theatres,  parks,  and  all  places  of  poblio  amusement.  The 
private  sitting  and  bed  rooms  are  ooounodious  and  ra^data 
with  comfort ;  the  colTee  and  smoking  room  ia  e^aaoas 
and  well  ventilated.  Sinners  ahraya  ready  from  1  till  7 
o'clock.  An  exeellent  assortment  or  winee  and  spirits  of 
th.  first  quality.  Omnibuses  to  ell  parts  everr  miautek 
fares  3d.  and  6d.    A  night  porter  always  ia  •tteadaoe*. 
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XJn: 


ITED 


LAW    CLERKS' 

nUbUahed,  1832. 


SOCIEIT, 


FlTIIOirS, 

The  Bight  Hon.  the  LOHD  HIGH  CHAKCBLIOB. 

The  Bight  Hon.  Lord  LTNDHtTBST. 

nusnxg. 

Bdward  FoM,  Eaq.  |    Edmrd  Smith  Bigg,  Esq. 

^Ihe  Viiited  Law  Clerks'  Society  wu  eatsblished  In  1882, 

Iqr » tern  Menmging  Clerics,  who  had  long  witnessed  with 

ftia  the   distreesed  condition  of  muiT  of  their  fellow 

derks  when  deprired  of  health  or  past  labonr,  and  also  the 

rafferipgt  often  endnred  by  their  widows  and  families  on 

uiar  decease,  for  which  doe  provision  waa  seldom  made. 

A  rand  was  created  by  small  monthly  contributions,  out  of 

wbich  rehef  waa  to  be  afforded  in  sickness,  pensions  granted 

*p  amd  and  inflrm  members,  and  assiatance  giien  to  the 

'Tianihea  of  deceased  members. 

A.  Benevolent  Fmid,  to  which  every  memb«r  oontribated, 
■y»  aiao  formed  to  assist  distressed  clerks,  whether  mem- 
Mn  or  not,  their  widows  and  families,  with  small  gift*  of 
money,  not  exceeding  51.  Under  certain  neeeaaary 
rastnotions,  thia  assist  snoe  is  afforded  to  all  deserving 
Law  Clerks  and  their  familiea,  whose  distreaa  ia  not  the 
ntiut  of  their  own  misconduct. 


Antong  the  beneflta  are —  £.  a.  d. 

A  weakly  allowance  in  sickness  of  1    l'  o 

Pensions  payable  weekly,  varying  10s.  to     0  14   0 

A  payment  on  a  member's  death  of SO    0    0 

On  the  deoeaae  of  a  member's  wife,  a 

payment  of 26    0    0 

In  addition,  oat  of  the  Benevolent  or  Oaaaal  Fund,  Law 
Olarta,  whether  members  or  not,  and  their  familiea,  are 
entitled  to  relief. 

_   In  the  years  1850-61, 1,07«.  3a.  6d.  have  been  expended 
i?  *;^"*'"8  niambora,  non-memben,  tbeir  widows  and 


Tie  Nmetmnth  AnniTenary  Dinner  was  held  in  the  Hall 
^tke  Bon.  Society  of  Lmcoln'a-Inn  (by  the  kind  permia- 
ff""  °' *«P«°*^«'»)'  onWodneaday,  the  25th  June,  1851, 
OsBiglit  Hon.  the  Vioe-Chanoellor  Sir  J.  L.  Knight  Brace 
m  the  chair.  ^^ 

'J*  'u!?™'*  <5onations  and  sabaoriptiona  are  gratefully 


Addison,  Jos.  esq.  2nd 
don 

Anderson,  the  Bev.  J. 
8.  H.  Preacher  of 
Iano(^'s-Inn a 

Anderson,  Thoa.  esq.  a 

Bmee,  Knight,  the  Bt. 
Hon.  Sir  J.  L.  the 
chairman 

Baggallay,  B.  eaq 

Baker,  C.  eaq 

BaQ,  H.  esq.  4th  don. 

Barnes,  Winter,  and 
Barnard,  Meears.    a 

Bamwell,F.L.esq.2nd 
don 

Baratow,  J.  eaq.  13th 


(a)  Annual  Donation. 


2    2 


Bayford,  Dr.  3rd  don. 
Bonnet,  W.H.  eaq. ... 
Bethell,  B.  eaq.  Q.O. 

M.P Z:...7..  a 

Bicknell.H.  B.eaq.  2nd 

don 

Bigg,  E.  8.  esq.  10th 

don 2 

Bin!hain,F.T.  eaq.  2nd 


6    S 
1    1 


don. .". 2 

Bird,  J.  L.  esq 1 

Blondell,  B.  eaq.  2nd 

don a    1 

Brett,  W.  G.  esq 1 

Browning,  T.  esq. 10  10 

Bnm,  A.  esq.  2nd  don.    I    1 
Oranworth,  the  Bight 

Hon.  Lord,  4th  don. 
Ohatadd,  C.  eaq.  eth 

don 1    0 

Chaontler  and  Weat- 

wood,   Heasrs.    6th 

don 2    2 

Oarke,  H.  esq 1    1 

Clayton,  W.  Clayton, 

eeq s    6 

Cole,  H.  T.  eeq.  2nd 

don a    1 

CoUia,J.esq.Srddon.a  1 
CoUina,  G.  W.  eaq.  ...  1 
Corerdiale,  J.  eaq.  3rd 

don 2 

Ooz,  O.  eeq.  6th  don.      2 

Oinig,  B.  D.  eaq 1 

Cromer,  Geo.  A. 


e.  s.  Farrer,  O.  W.  esq.  eth  £.  a. 

1    1     don 1    1 

Fearon,  J.  P.  esq.  ith 

don 6    5 

Fielder,  Johnaon,  and 

Heater,  Meaar* 3    3 

FoUett,  B.S.  eaq.  2    2 

Forater,  B.  W.  B.  eeq.    1    1 
Freeman,  L.  eeq.  2od 

don 3    3 

Frere,  Forster,  and  Co. 

Messrs.  2nd  don.  ...    5    6 
Freshfleld,  J.  W.   esq. 

M.P.  4th  don 10  10 

Freshfleld,  J.  W.  jun. 

eaq.  7th  don 10     ' 

Ooldsmid,  F.  H.  esq. 

6th  don a 

Grotto   Debating   So- 
ciety, The 

Hardy,  B.  esq.  3rd  don. 
Hartag,  J.  T.  esq.  Srd 

don 

Hayea,  O.  esq.  7th  don. 
Heather,  J.  esq.   Srd 

don. 


l(8agbam,B.eaq.(8ec.   £.  s, 

to  Inoorporated  Law 

Society)  9th  don.  ... 

Maoiice,   Bev.  F.  D. 

(Ch^lain    of     IJn- 

eoln'a-inn)   2 

Mawe,  T.  J.  eaq 1 

Mayoard,  J.  eaq.  4th 

/on 10  10 

Meaaore,  J.  eeq.  Srd 

don 

Miller,  S.eaq.lnd  den. 
Mihie,  K.  C.  eaq.  Srd 

don 

Moger,  F.  H.  eaq 

Moore,  B.  W.  esq.  ... 
Morris,  J.  M.  Srd  don. 
Mount,  F.  W.  esq.  ... 
Monrilyan J[.  N .  esq.  a 
MoDSley,  W.  B.  esq. 

Derby    and    Stnne- 

bmldings a 

Murray,  W.  esq.  4th 

don a 

Neale,  B.  T.  eeq.  2nd 

don 

Nichols,   J.   esq.   6Ui 

don 1 

Osborne,  W.  eaq 3 

Palmer,  J.  H.  eeq 3 

Parker,   James,    eeq. 

Q.C.  2nddon 6 

Pembertoo,A.8.eaq.  a    1 
Philpot,   J.   eaq.    4th 

don 1 

Fbillimore,  J.  O.  esq. 

QC ,_.    1 

Phillimore,  Dr 1 

Pitman,  E.  D.  esq.    ...    1 
Potter,    S.   esq.    2nd 

don 1 

Potter,  G.  W.  K.  eaq. 

Secondary  of    Lon- 
don, 5th  don 2 

Fownall,  J.  E.  eaq.  ...    1 
Pratt,  J.  Tidd,  esq.  4th 

don 2 

Pritohard,  W.  T.,  eaq. 

HighBailiirofSonth- 

wark,2nddon 2 

Pjyor,  B.eaq 6 

Bomilly,     the     Bight 

Hon.  Sir  J.  Master 

of  the  Rolls,  2nddon.  10  10 


2    2 


1    I 


6 

1 

1    1 

1 

2 

1 


1    0 
6    0 


8<dieitor-GeneraI,  the  £.  a. 

(Sir  W.Page  Wood) 

Srd  don 10  10 

Sandys,  W.  eeq.  Srd 

don 1    1 

0  Shadw«ll,  Charlee,  esq. 

Srd  don 1    1 

Shaw  and  Newstead, 

Maaara.  Srd  don.  ...  1  1 
Shoe,     Mr.   Seijeant, 

Srd  don 2    2 

Shorn,  B.eaq.  2nd  don.    1    1 
Simpaon    and     Cobb, 

Meaara.  2nd  don.  ...  1  1 
Smale,J.eaq.  Snddon.  1  1 
Smith,    W.   W.    eaq. 

2nd  don 1    1 

2  Sonthgate,  T.  eaq.  6th 

■     don 2    2 

Spiaks,  Dt all 

Spyer,  J.  eaq 1    0 

6  8teere,   W.    eeq.  7th 

don 1    1 

Stnrmy  and  Simpaon, 

Meaare 6    6 

Swanaton,  C.  T.  ^. 

Q.C.  Srd  don 6    0 

Sweeting,  0.  esq.  6th 

don 1    0 

Sawtell,  J.  F.  e«q^^.  all 
Turner,  the  Right  Hon. 

Sir  G.J.  (Vice-chan- 
cellor), 6th  don 6    6 

Taylor   and   Bnrlbrd, 

Heasrs 2    2 

Tilson,  Squance,  Clark, 

and  Morris,  Meaara. 

3rd  don 6    6 

Tinney,    W.    H.    eaq 

Heater  in  Chancery    I    1 

ITownson,  B.  eaq 1    1 

ITnmer.J.  eeq 1    1 

Traa,  B.  eaq.  6th  don.    1    1 
2  Viokerr,   T.   M.  eaq, 


BeeentlypoHiahed. 

THE  LAW  and  PRACTICE  of  BENEFIT 
BinLDDre  BOCIBTIBS,  TnwdB,/t:ur  airi  Fa. 
manent,  and  of  FBBEHOLD  LAND  SOCIETrBS,  ett 
all  the  Caaee  decided  to  (his  time,  Bolaa,  Fo*^  of  Host. 
ngea.  Pleadings,  and  other  Matter*  and  laatraattoa. 
By  JOHN  THOMPSON,  Eaq.  Barriatwat-In.  PM,. 
7s.  6d.  boarda;  Sa.  ck>th;  Sa.  6d.  katf-oalfj  Ma. 41  mlf- 
and  la.  extra  for  interleaved  copiee.  ' 

"  To  the  statutea  and  to  the  deoiaione  (eoch  aaflKTw). 
tndnding  the  deeistona  on  those  alaiues  ia  tbe  Fiwfc 
Sooietiee  Acta,  which,  aeoording  to  tbe  lilrat  antliiaiinj 
are  incorporated  in  the  BmUing  Soeietin  Act,  Bt. 
Thompeon's  book  fiirnishee  a  gnide,  of  which  then  am 
great  need,  notwithstanding  the  eiiatenoe  of  »Battianm 
officer,  appointed  for  the  eroreea  porpoaa  of  kvevw  Ikaae 
and  aunilar  aocietiea  in  the  legal  path."    Jmrirt. 

"  In  the  little  book  before  oa,  Mr.  Thompaoo  Iimim 
Deeded  in  folUlling  (which  ia  not  often  doDe(  tbe  ima  i 
of  the  title-page,  and  has  preaented  to  the  pahlie  a  i 
complete  work  upon  a  most  important  anbiec^.''     — 
ClkrmM*. 

"  To  the  large  claaa  of  persma  intenalBd  ia  bmU- 
ing  and  aocietiea,  thia  ia  just  the  aort  al  book  ssirfid 
'The  comflexitiea  that  were  beUered  to  niM  b  iob. 
nexion  with  tranaaotiona  of  this  nature,  rlaa^nm  (» 


fore  the  explicit  treatment  of  the  anbjeet  by 
To  his  own  judieiona  remmka  are  snTrrTadrinil  rri  IniMts  i 
practical  stotemento  flrom  the  writtnga  and  epee^n  i 
others.  But  the  work  bean  the  atamp  o*^  the  hkimt 
legal  aotharities;  npwardaof  one  hundred  ^aaewddni. 
aioua  in  mattera  relating  to  anoh  aocietiea,  aad  Isnw  a 
general  bearing,  will  render  the  work  a  vataaide  aai9aT 
to  shareholders,  each  of  whom  ahoold  pfiaiiM  a  esKT."— 
Olohe, 
London ;  Josv  Oiooxnns,  Liw  Tnon  Oaoe,  BaaiX' 
street.  Strand. 
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.16 
I 


HiB,  Mr.  Alfted 0  10 

1 
1 


Hingeston,  8.  eaq 1 

Horn,  H.  eaq.  2nd  don.    1 
Homidge,  Mr.  W.  Srd 

don 1 

Rope,  J.  B.eaq 2 

Horaley,  C.  eaq 1 

Hadson,  T.   esq.  2nd 

.     don 1 

B'Hndaon.T.  B.eaq.  ...    1 
Humphry,  J.  eaq.  Q.C. 

Master  in  Chancery, 

4th  don 1    1 

Jennings,  Edward,  eaq. 

Srd  don 2    2 

Johnson,  B.  E.  esq. ...    2    2 
Johnston,     Farqanar, 

and  Leech,  Messrs.     10  10 
Karalake,  H.  esq.  3rd 

<lon 1    1 

Karalake,  J.   6.  eaq. 

2nd  don 1    0 

Einderley,  O.  H.  eeq. 

6th  don 6 


Knox,  C.G.  eaq 

Lake,  H.  esq.  Srd  don. 


rowtor,  Geo.  A.  eeq.         ^Law,J.H.iq. 
•thdon... 6    OLawM.   Ui/TL 


Daniel,  W.  T.  S.  eeq. 

Q.C.7thdon 3 

DaTenport,  J.  M.  eaq. 

Oxford 1 

OaweeandSon,  Mesar*. 

Srd  don 10  10 

Sean,  Leeka,  and  Bed- 

paUi,Heaars.2nddon.  3 

Se  Oez,  J.  P.  eaq 1 

DepreeiC.  T.  eeq 1 

Uxon,  W.  eeq.  banker, 

Chanoery-laae,    2nd 

don 4 

Dome,  W.  H.  eeq.  ...    1 
Drammond,    J.    eaq. 

Okoydon  a 

Donning,  8.  eaq 1 

■Us,T.F.eaq.6thdan.    1    1 
Brtooait,B.D.  B.eaq. 

4ilidon ._:.    1 

BnBa,J.esq 1 


E.   eeq.    2nd 


Faater,J.W.eeq.Mae- 
teria  Chancery,  7th 


10    Ol 


Eae,  J.  J.  eaq 

Beynell,  J.  G.  eaq....  a 
Robinaon,  C.  C.  esq.... 

Rogers,  W.eaq a 

Boae,  J.  A.  esq.  ath 

don 

Bonmieu,  Widtera,  and 

Co.      Meaars.     10th 

don 

Bonpell,  B.   P.    esq. 

Q.O .„ 

Samuel,   8.    esq.   6th 

don 


2    2 


3    8 


6th  don 1 

Ward,  H.  esq 1 

Walker,  E.  esq.  2nd 

don a    1 

Walker,  L.  esq.   2nd 

don 6 

Webb,  C.  L.  esq 1 

Weatmaoott,H.  S.7th 

don 

Wickena,  Jamee,  jon. 

esq 

Wigg,  S.  S.  eaq a 

Wigram,  L.  eaq.  Q.C, 

MP.  6th  den 

WUcock,  J.  W.  esq. 

Q.C.  8th  don 2 

Williama,  Joahna,  eeq.    1 

Williams,  W.  esq 1 

Williama  and  CoiHeld, 

Meaara.   ahort-hand 

writera 2 

Wrangham,  Mr.  Serjt. 

2nd  don 1 


6    6 


10    0 


I    1 

HABBY  G.  ROGERS,  Secretary. 
Freemasons'  TaTem,  London,  July  23, 1S61. 


Lawea, 

don 1 

S'Lawrie,  0.  eaq a  1 

Lee.J.B.  eaq.Srddon.  1 

Leman,  J.  esq 6 

Lewia,  J.  esq.  2nd  don.  2 
Ughtfoot,  Bobson,and 

lifbtfoot,     Meears. 

Srd  don 3    3 

UnUater,  Meears.  2nd 

don a  2    2 

Lovdl.W.  eaq.2nddon.  1    1 

Lowndee,  J.  B.  eeq.  ...  1    I 

Lneena,  J.  L.  eaq.    ...  1    1 

Lnoaa    and   Showier,  £.  s. 

Messrs 1    1 

Uaokeeon,  B.  eeq.  2nd 

don 

M'Leod,  B.  esq.  2nd 

don 2 

Maoiaty,  H.  eaq 1 

Hasdon,  W.taq I 

Haaterman,  W.  eeq....  1 
Mathewa,   J.  H.  eeq. 

2nd  don .7j.  1 


1    I 

2 
1 
1 
0 


This  day  is  published, 

THE  LAW  RELATING  TO  MASTER 
AND  SEBVANT,  comprising  Domeetio  and  Henial 
Seryanta  and  Clerke,  Hnabandmen,  and  Persona  empfeyed 
m  the  different  ManofaotDrea ;  and  tbe  rarincipal  Statotee 
relating  to  Workmen,  the  Settlement  of  Diapntea,  Tickets 
of  Work,  Limitation  of  Labour,  Payment  of  Wages,  Sobool 
Attendance  of  Children,  *o.  including  the  N«w  Fictort 
Act  (IS  1 14  Vict.  o.  64),  with  General  Observations,  aU 
the  Caaea  np  to  the  preeent  time,  and  a  copiona  Index. 
By  CHARLES  J.  B.HERTSLEIT,  Esq.  of  the  Middle 
Temple,  Barriater-at-Law.  Price  7s.  6d.  boards :  8s.  oloth- 
9a.  6d.  h^Hsalf ;  10s.  8d.  calf.  -~~., 

"A  little  work  on  the  io«i  relating  to  Xiuter  and 
Smant.hj  Mr.  C.  J.  B.  Hertslett,  has  jnat  been  iasned, 
which  will  prove  valuable  to  all  classes,  and  ia  calculated 
to  prevent  wrongs  and  inconveniences  which  are  often  in. 
Ilictedor  submitted  to  on  each  aide  through  ignorance  of 
the  actual  nature  of  the  responsibilities  which  exist  The 
vanons  decisions  in  connection  with  the  sobject  appear  to 
have  been  digeated  with  much  care,  and  the  anflior  haa 
collected  those  statutes  which  contain  general  regubitions 
in  reference  to  the  contract  between  the  employer  and 
the  employed,  aa  well  aa  those  relating  to  paruoular  occn- 
pabona.  By  persons  engaged  in  trade  and  manufactures, 
with  large  numbers  of  olerka  and  workmen,  aa  well  aa  ordi. 
naiy  servants,  auch  a  volume  has  long  been  wanted."— 

London :  Jon  CaoenoBD,  29,  Essex-street,  Strand. 


SECOND  EDITION  of  COX'S  CON- 
SOLIDATION  ACTS,  complete  in  a  compact 
12mo.  vohime,  with  Introdnctory  Notes  of  aU  the  Qises 
decided  upon  them,  and  a  very  copiona  Index.  Price  16a 
boards;  lis. half-calf;  19e.cdf.  -"ice  10a. 

These  atatotes  form  a  part  of  aU  private  Acta,  and  are 
indupeiuable  to  aohoitars  engaged  in  the  promotion  of 
pnvato  bills,  or  m  ooropaniea,  Ac.  regulated  by  them. 
Tbey  oonaist  of— 

1.  The  Oompaniea  Claaaea  ConaoUdation  Act. 

2.  Landa  Olauaea  Conaolidation  Act. 

5.  Railway  Companiee  Clauaea  Conaolidation  Act. 
4.  Marketa  and  Faira  Clauaea  Consolidation  Act. 

S-  S^^"^*"  Oomf  aniee  danaee  Consolidation  Act. 

6.  Fnblic  Commiasioners  Claaaea  Conaolidation  Aot. 

7.  Water-woriu  Claaaea  Conaolidation  Act. 

8.  Harbonra,  Docks,  Ac.  Claaaee  Conaolidation  Aot. 

9.  Towna  Improvement  Claaaea  Consolidation  Aot 

10.  Cemeteriea  Claaaea  Consolidatioa  Aot. 

11.  PoUoe  Claoaes  Consolidatioa  Aot. 

LavXvm  OBee,  29,  BsMMl^et;  SInnd. 


NBW  PBACnCE  OF  THE  OOUHTT  COUBn.) 

In  the  preaa,  and  to  be  pnbliahed  aa  aooa  aa  Oe  nee 

Statutes  have  paaaed, 

THE  FOURTH  EDITION  of  COX  ml 
^.^JJ°^'*'^  ^'^^  "■*  PBACTICE  of  the  COmm 
COUBTS ;  entirely  reviaed  and  reeaat,  ao  aa  to  \mtm\K 
the  new  BULBS  of  PBACTICE,  aU  the  new  ffliiaaiii 
!S^«jJir*''".??^  decided  to  tUa  tima.  By  KDWABD 
W.  COX  and  HOBO  AN  LLOTD,  Baqn.  Bamcera^t-Uw 

Ita  content*  are  thoa  arranged : 

Book  I.  n*  Omrtt. 

Book  III.  TktSUriffV  Cant  of  UmiemS 
BookrV.  Tk*  JwAiictia*   in  —  1.  Cknnca  Law- 2 
Eqnity ;  S.  InaolTSDn ;  4.  {%«tT  Estates  ■ 
„    ,„       6.  WmdingMip;  6.  JHeodJy  Soci«i«e. 
Book  V.  Apptal  to  fkt  A^trior  Cbw»    1.  To  the  Sa- 
p«rior  OoorU;  2.  Maadamv;  3.  PnUi- 
tion ;  4.  Certiorari. 
Book  VI.  The  iVtxitM  at  Cammn  Lmm,  mamramg  aS 
the  new  rulea  and  foniia— 1.  The  Pbmt;  3. 
Summons  and  Fartvaiars;  3.  Heanw,-  4. 
New  Trial ;  6.  Exscotica  ;  t.  fnrnn^Mclia  , 
7.  Arbiteation ;  8.  SiaaKas  on  Jadgraenl ; 
9.  Beoorda;  10.  WiikofBrnr;  11.  Aeta^ 
by  and  againat  Bxecotna  and  A^naa- 
tratora. 
Book  VII.  Tht  PrmeUct  in  »»  pe»  Bf«r.  Twiafttiin. 
giving  to  Judgea,  OfBeerB,and  TnttitaoBers 
full  inatnotiona  lor  tbe  condwt  of  Bq^ 
T,    ^-nr.^       mattera,  with  preoedenta,  feima,  *c. 
Book  Vm.  Riidnce  is  eu  Otwati  Chwfa. 
Book  UC.  Btplevin. 
Book  X.  Beantn  qfTemwmtt. 
Book  XI.  Pront&utfor  Pnaltin. 
Book  Xn.  Sidnff  injnrmdpamptrit 
Book  XIII.  A«  andCoHt. 
BookllV.  Car^feuimiifDebt. 

An  AprntDiz  contains  the  Bulea  of  Tmctiee.  Itaae. 
Ordera,  and  Statutee.  ^^ 

Liv  Ttns  Offlce,  29,  Esaex.«toee(. 


ESTABLISHED,  1841. 


MEDICAL,  INVALID,   and  6BN1RAL 
LIFB  OFFICE.  26,  PaO-maO. 

During  tbe  Ten  Teara  thia  Sodtltyhaa  bees  1  il  si  Tab  nil. 
more  than  Three  Thousand  Two  Handled  Palkaee  bve 
been  iasued, — 

CoverinsAssurancea  to  the  extent  iifTliiilmu  Bnnbad 
Thooaand  Ponnda, — 

Yielding  Annnal  Premiuma  amonntiag  to  nuaaiik  ai 
Fiftv-.throe  Thouaand  Ponnda.  • 

Thia  Society  is  the  only  one  iinnaeiisiiiii  Tslili  1  tar  tbe 
Assnranoe  of  Diaeaaed  Livea. 

Healthy  Livea  aasured  at  lower  rates  than  at  aioet  ocker 
Offices. 

A  Bonns  of  2  per  cent,  per  annum  ma  added  to  the 
polidea  at  last  division  of  profits. 

Agenta  wanted. 

Proepectoaee,  Forma  of  Fropoeal,  and  every  otker  »- 
fmnation,  may  be  obtamed  of  the  Secretary,  at  ttke  C^ 
Ofllee,  or  on  application  to  any  of  the  Sooaty'a  Aeaun  ia 
the  country.  P.  O.  P.  ItBISON,  Aetoir.^^^ 

0.  DOirOLAS  bISOBB.  Seoctarr. 


THE     ROYAL     EXCH.ANGK 
AS8DBAHCB. 
Ineorpointed  AJ).  17», 
By  Charter  of  King  fieoive  the  Rrat 
Chief  OBce,  Boyal  Bxeheage.    Braaeb.an  PaH-BaB. 
FIBB and  MAfilNB  ASmJBAlTCra oi  KhSduSL 
LIFE  AS8UBANCB8  with  BONDS  (wSShSTi- 
n«d  46  per  Cent,  on  the  Praniam);  or,  at  low 
without  Bonus. 
Moderate  Premiuma  and  an  equitable  diwiaai  of  Sa 
Bxomption  by  the  Charter  finm  tbe  HaMlitMa  oT 
nerehip. 

The  aaoority  of  a  bwge  O^jital-stook,  aad  tha 
-goanntee  aSordad  by  Ul  nan"  niniiiiiiiMia  --J 
tation.  ^^ 

nM  aonndneea  of  a  thoroacUy  laatad  OOaeu  with  al  Ike 
icalimpnmmaaU  of  modern  pnclioe.  ■       ""^"^ 

ALBX.  GBHBN,  Sean 
JOmf  A.  HISBAlt, 
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00  KtoHfO  oaH  CortMlHHIlWSM. 

"  B.  C."—Mmdo  not  ^iltmatieaag  rtpvrttkt  Tiiri  Pritu  \ 
cam  <m  einmit,  wt  June  rut  a  tnoH  tf  Ikt  aim  namtd. 

'  W."—We  tan  great  dmM  ttAetitr  U  kwM  it  lucenarj  \ 
to  dMeer  «  ng—i  till  far  ixwfy  umog^writ^  anoOur 
attorney.  \ 

''Im."—'notmkfteiit  WM  ralktr  af  fmlaUon  Om  i^i 
fnuHtal  lam.  Wt  fill  w  itronglg  ot  kt  don  the  aitwr-  i 
^«fy  qf  an  unnalified  atagittraog,  but  there  it  no  pretent  [ 
topt  of  an  Meratian. 

'  T.  S.'*— JITo  :  m  know  of  Done. 

^  Inqnirer."— TV  Law  Tna*«dM<iB<irne  L«r  of  Eri- 
dance  Aot  riU  ie  ■«6Ki>«<  aa  Wtdnmiiaf  or  Thania* 
■     Lord  JDtmnm'tJMmiUU  Oft— ded. 


BCAIiE  OF  OHABOBS  FOB  ASTEBTISBHBNTS. 

Under  FIA^Worda » „..  £0   C   0 

VDreT«TT>difiti<nulT«n'7oTdi 0    0    6 

AdteHiMmenta  ftom  the  Oaontry  iboald  be  Meompuied 
with  an  order  upon  the  Agent  in  Tom,  or  a  Poet-oSloe 
order  (paTaUa  at  180,  Strand)  Ibrtbe  emonnt. 

AdTerteemenle  ordered  for  the  lint  page  are  charged 
one-h^  more.  If  not  to  ordered,  th^  will  take  the 
ehance  of  position. 


We  cannot  undertake  to  retom  r^eeted  eommnnicationa. 
WhateTer  ia  intended  for  lasertioDnMut  he  aothenticated 
by  the  name  and  addreaa  of  tke  writer;  aotneceasarily 
for  pohUeatieo,  bat  aa  a  gnarantee  of  faia  good  liuth 

Ko  aotioe  can  be  taken  of  anonrmona  conununioationa. 


THE  LAW  TIMES. 


SATURDAY.  AUGUST 9.  1861. 


LAW  OF  EVIDENCHE. 

Most  heartily  do  we  congrotnlataonr' readers 
on  the  passing  of  this  Bill,  which  we  believe 
to  be  the  most  valuable  reform  of  our  law  that 
has  been  accomplished  in  our  time. 

Not  having  the  Aot  before  nsat  this  time  of 
writing  (Friday),  we  are  unable  to  fltate  what 
-(ras  the  final  arrangement  with  respect  to  its 
operation  upon  pending  suits.  At  first,  they 
were  excluded,  then  tluit  was  altered  for  a  pro- 
vision that  the  Bill  should  come  into  eflftet  on 
the  1st  of  November,  which  would  practically 
admit  pending  suits  to  its  bensfits.  What 
shape  It  afterwards  took  we  have  not  yet 
learned.  . 

THE  ATTORNEYS'  TAX. 
It  seems  that  our  conjecture  that  the  Bill 
would  not  have  been  withdrawn  without  a  dis- 
tinct understanding  with  the  Government  that 
the  tax  should  be  rniaaled  next  year,  was  un- 
fortunately not  well  foBiided.  We  understand 
now  that  no  such  arrangement  has  been  made; 
the  surrender  was  unconditional.  It  may  have 
been  poUtic,  under  all  the  circumstances;  upon 
this  we  cannot  form  an  opinion,  but  it  certainly 
wears  a  most  disheartening.  SNpeet. 

Why  was  the  Bill  deferrea  so  htte  in  the 
Session  that  it  was  impossible  to  pass  it  ? 

Nevertheless,  let  us  not  despair.    There  will 
be  an  election  next  year,  and  then  ^-^ 

WHAT  IS  TO  BE  DONE? 
EvKRY  effort  has  proved  vain.    The  lawyers 
have  been  defeated  on  all  sides.    The  session 
jnst  concluded  has  taught  a  double  lesson,  for 
It  has  shewn  us  at  once  where  lies  our  stnngth 


and  our  weakness.  Let  ns  profit  by  that 
teaching. 

Our  strength  was  shewn  in  the  victortr 
acliiev«d  over  the  Attorneys'  Tai>  barren 
though  it  was  of  any  practical  fruits.  But  It 
has  taught  us  Aoto  we  can  command  suoeess,  if 
we  are  willing  to  make  the  effort— how  heaven 
helps  those  who  help  themselves. 

The  Attorneys  have  put  forth  their  power, 
and  they  have  beaten'  the  Government,  not 
as  did  some  others,  by  a  stratagem  or  an  acci- 
dent, but  in  a  fur  stand-up  fight,  with  full 
notice  and  a  mustering  of  forces  on  either 
side.  However  disappointing  the  practical 
result,  the  fact  retmins.  We  know  mw 
what  we  con  do,  when  occasion  requires  the 
effort. 

The  Times  has  sought  about  for  the  cause 
of  our  «tcength,  wUcfa  at  first  it  was  inclined 
to  deride.  It  finds  it  to  be,  as  we  long  ago 
told  our  readers  it  was,  in  the  influence  of  the 
country  attorneys.  Hear  what  says  the  leading 
journal  on  this  subject  :-r- 

A  vietor7  must  be  wortMsss  which  is  conceded  by 
indHferenee  and  seoonty.  In  the  successive  instances 
of  last  nijriit,  bewever,  there  was  something  more 
than  indiwerence.  Neither  of  the  two  victorioas 
eanses  was  altogether  respeciabie.  Everybody  knows 
why  it  is'so  easy  to  mvster  a  good  majority  in  behalf 
of  attorneys.  Do  they  not  rttam  the  greater  part 
of  the  eotmty  members?  Have  they  not  the 
landocrsey  "  nnder  their  thumb  ?"  Thrice  blessed  is 
the  ooantry  gentleman'who  can  walk  erect  and  defy 
the  (pell  of  every  attorney  in  the  land.  Few  estates 
are  there  in  whiob  some  solioiter  has  not  acqnired  a 
vested  interest,  and  settled  hiaself,  hi»heirg,  and  his 
exeeotors  therein.  They  are  onnipotent  with  fimners, 
builders,  and  many  ottier  classes.  Talk  of  Jesuits, 
what  is  the  Geneial  of  that  order  compared  with  the 
dever  attomeT  who  has  managed  all  the  loans, 
handled  the  tiUe-deeda,  sold  the  eetates,  and  let 
every  term  far  and  wide  in  his  neigfaboorbood  ? 
Considering  that  at  least  600  out  of  the  656  members 
of  the  Howe  has  an  attorney  on  his  back,  the 
wonder  is  that  Lord  Robert  Grosvenor  does  not 
master  more  to  his  periodical  bat  nnprofitable 
triamphs.  We  do  not  deny  that  maob  may  be  ssid 
in  behalf  of  attorneys,  or  rather  of  their  clients,  out 
of  whom  the  whole  of  the  tax  most  ultimately  be 
extracted.  We  are  only  obaerrlDg  on  the  strength 
of  the  attorneys'  interest,  and  the  intelliBible  nature 
of  Lord  Rab<nt  Qrosfenor's  majorities. 

The  Times  may  be  right  or  wrong  in  its 
reasons,  but  its  admission  of  the  fact  of  our 
strength  is  most  important,  for,  knowing  it,  we 
may  learn  to  use  it  prudently,  for  self-protec- 
tion in  the<war  that  is  being  waged. against  us. 

How? 

A  general  election  is  at  band.  It  will  pro- 
bably take  place  in  the  middle  of  April  next. 
Let  the  Lawyers  then  look  to  themselves.  Let 
us  8BCURB,  as  we  may  do,  the  pledges  of  the 
candidates  of  every  party  to  the  abolition  of 
the  Attorneys'  Tax,  to  such  a  reform  in  the 
practice  of  the  law  as  shall  make  justice  acces- 
sible to  all  in  th&Aesf  tribunals,  and  no  longer 
to  compel  suitors  to  go  to  inferior  Courts, 
as  compensating  for  their  inferiority  by  cheap- 
ness and  speed.  Let  us  with  one  voice  (ieman(j 
such  a  Reform  of  the  Superior  Courts  that  a 
eaoM  may  be  conducted  with  little  more  oost, 
and  tried  almost  as  quickly,  there  as  in  the 
County  Courts.  TAen  we  should  speedily  see 
them  restored  to  more  than  their  former  great- 
ness and  business. 

Our  wellness  has  been  shewn  during  the 
Session  in  the  withdrawal  of  the  Bill  for  the 
repeal  of  the  Attorneys'  Tax  in  the  very  mo- 
ment of  victory ;  and  more  especially  in  the 
County  Courts  Bill,  from  which  the  Commons 
expunged  every  one  of  the  clauses  which  the 
Lords  bad  passed  for  improving  tlie  practice 
of  those  Courts,  such  as  those  which  required 
notice  of  defence  to  be  given,  and  gave  to  pro- 
fessional services  a  reasonable  remuneration. 

Without  these  provisions,  the  County  Courts 
cannot  work  efficiently,  and,  therefore,  if  the 
Superior  Courts  be  improved  by  a  curtailed 
proeedore  and  more  frequent  circuits,  they 
must  carry  off  the  greater  portion  of  the  busi- 
ness which  now  goes  to  the  County  Courts, 
for  suitors  will  not  continue  to  bnng  their 


actions  in  a  court  where  the  costs  fall  upon 
themselves  and  not  upon  the  defendant,  if  they 
can  obtain  judgment  with  egwd  rapidity  in 
courts  where  the  coats  will  fall,  as  they  should 
do,  upon  those  who  have  compelled  the  liti- 
gation. 

But  this,  and  all  other  measures  for  the 
protection  and  advancement  of  the  Professkm, 
can  only  be  secured  by  union  among  all  its 
members  and  between  both  its  branches.  . 

Let  us  pull  together,  and  we  shall  {ffosper 
yet, — perhaps  more  than  ever.  We  see  a  way 
now  out  of  the  diffieulties  that  surround  ns. 
Courage,  then,  friends  and  readers,  the  Pro- 
fession is  not  dead,  nor  even  mortally  wounded. 
We  shall  take  a  great  deal  more  killing  yet  t 


COUNTY  COURTS  EXTENSION  BILL. 
This  Bill  has  dropped  tiirongfa.  Its  history 
is  curious.  The  Lords  sent  it  down  to  the 
Commons  with  seventeen  clauses.  Tbe  Com- 
mons struck  out  fifteen  of  them,  materially 
altered  the  remaining  two,  and  added  twenty. 
It  was  not  returned  to  the  Lords  until  Tues- 
day last.  Of  course,  there  was  no  time  to 
consider  what  was  in  fact  a  new  Bill,  and 
therefore  the  Lords  very  properly  declined  to 
entertain  it. 

We  trust  that  next  Session  there  will  be  a 
comprehensive  measure,  which  shall  not  ftnly 
give  an  equity  and  banltruptcy  jurisdiction  to 
the  County  Courts,  but  make  many  necessary 
amendments  in  their  practice,  which  at  present 
is  very  unsatisfactory,  as  all  the  Profession 
know.  If  this  be  done,  there  will  be  no  cause 
to  regret  the  delay. 

We  will  endeavour,  during  tbe  winter,  to 
collect  tbe  opinions  of  practitioners  upon  the 
alterations  that  would  be  dssfarable,  and  avi)- 
mit  them  in  quarters  where  they  will  receive 
the  attention  they  will  deserve. 


THE  LEGISLATOR. 

inysrial  9<nl(<im«it. 
PUBLIC  BUSINESS  THAN8ACTBD, 

BILLS  BKAO  A   FIRST  TIUE. 
Vndajf,  Aug.  1. 
Church  Boilding  Acta  Amendment.  * 
Saturiao,  Ang.  2. 
Leasehold  Tenure  of  Land,  Irelaad. 

Wedne*iag,^A*t.'ft. 
Ports  and  Harhoun. 

BILLS  BBAD  A  Tinm>  TTWI  Km^KUmn. 

»Uaf,  Aitg.  1. 
NewZealaad  SeMtements 
Lonatiaa,  India 
Crown  &tate  FaTing 
Collection  of  Fines,  &o.  Ireland. 

Saturday.  Aug,  8. 
If etropoHtan  Interment 

Attorneys  and  S«licltora  Begnlation  Act  Amendment 
General  Board  of  Health,  No.  3 
Cbnroh  Bnilding  Acts  Amendment 
Pettj  Seaaiona,  Ireland 
Sommaiy  Joriadiotlon,  Ireland 
Conatabnlary  Force,  Irehuid. 

ItondM,  jbcg.  4. 
Oeneral  Board  of  Health,  No.  4. 

Tueeia$,  A»g.  6. 
Coottij  Oonrts'  Itarther  Bxtenaion. 

Wedneede^,  Aug.  6. 
Bpiacopal  and  Capitolar  Bstatea'  MUaagm'eat. 

Tkitrtdaf,  Aug.  7. 
Fatent  Law  Ameadment, 

PRIVATE  BUSINESS  TRANSACTED. 

BILLS  BSAO  A  TBTBD  TIMB  AKO  PASSED. 
Friia),AMg.  1. 
Dorward'i  Batate 
Duke  of  Bridgewater's  Batate 
Brown's  Batate. 

aatwriau,  Aug.  2. 
Ohrlit  Chnrch,  Oxford,  Batate 
BtapyltoD'a  Batate. 

Monday,  Aug.  4. 
Taylear'a  Divorce 
Felataad  (Lord  Riche's)  Charities 
Lord  Bateman's  Batate 
Canterbory  Aaaociation. 

Tnetdof,  Aug.  t. 
Bijdey  Free  School 

Docfay  of  Lancaster,  High  Peak  Uiaing  Ouatsms  -and 
liiseral  Coorts. 

Weineaia!i,A.ug.«. 
Brentwood  Free  Orammar  Bohool  and  Almahoowa 
I  Webster's  DiToroe, 
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8E88I0MAI.  PRIKTCO  PAPERS. 
Far.  Kmnb. 

<U.  Bill*— QaiMnl  Bond  ofHaalth,  Ko.  i 
614.     —     CRnterbiiiT  Aasoaiation 
616.     —     Naisucm'  BsmoTtl  Mid  BiaeiMs'  PreTention 
Pstant  Law  Am«&dinent,  amended 
Charitable  Trusts 
Coon^  Cooiia  Forther  ExtenaioB,  amended  oo 

■econd  recommitment 
Leaaehold  Tenure   of    Land    (Iraland)   Act 

Amendment 
Coontj  Bates 
581.  Fostace  Stamp*— Betom 
tea,  Cadetahips,  East  India— Betnm 
668.  Fahlic  Income  and  Ezpenditore,  Balance  Bbeet — Ac- 
oonnt 
-Otifo,  Sarrander  of  the  New  Zealand  Company's  Charters 

— Farther  Papers 
641.  Chnroh  Bates— Report  fhnn  Committee 
S6S.  Income  and  Property  Tax— Beport  flrom  Committee 

616.  Trade  and  Nangation— Aoconnts,  month  ended  fith 

July,  1861,  and  six  months  ended  6th  July,  1861 

667.  Ordnance  ftnrey,  Ireland— Beturn 

600.  Justioe*  and  Clerks  of  the  Peace— Return 

617.  Asnoi^  Tax,  Edinburgh— Report 
3S7.  Police  Constables— Abstract  of  Betom 
674.  Post.ofBoe— Batums 
680.  Chamber  of  London — Annual  Accounts 
666.  Turnpike  Trust*— Beturn 
60S.  Quit  and  Crown  Bents,  Ireland— Return 
'606.  Poor  Belief,  Scotland— Betnms 

601.  Turnpike  Boads,  South  Wales— Betnm 
en.  Judicial  Committee,  Privy  Council— Betum 
617.  Annuity  Tax,  Edinburgh— Beport,  a  corrected  copy 
677.  Wheat,  Ac. — Account* 

'  6M.  Army  Prixe  Honey- Account 

668.  Owtain  (}raham  Moore — Copy  of  Letter 
''6B3.  Attendance  of  Members  in  ue  House  of  Peers — Re< 


port  Itom  Committee. 


.<ii:>vsp. 


"  HOUSE  OP  LORDS. 

'  NUISANCES  BEMOVAL  AND   DISEASES  PBBTENTION 
BILI.. 

Tuesday,  Aug.  S.— Tbia  Bill  was  ordered  to  be 
read  a  third  time  that  day  three  months,  on  the  mo- 
tion of  Lord  Setmouk,  who  stated  that  he  thought 
it  was  too  late  in  the  session  to  press  it,  as  it  wonld 
have  the  effect  of  introduciiig  a  new  principle  with 
Mgard  to  the  schemes  prepared  by  the  Board  of 
Health  under  the  General  Act. 

-  ADMINISTRATION  OF  CBIMINAL  JUSTICE  UIFROVE- 
MENT  BILL. 

_  The  LoBD  Chancellor  moved  the  considera- 
tion of  the  Commons'  amendments  to  this  Bill.    He 
woold  adnse  their  lordships  to  agree  to  the  amend- 
ments which  had  been  made,  with  one  exception. 
The  Commons  had  struck  out  the  clause  which  gave 
the  judge  at  the  trial  the  power  of  discharging  the 
jnrj  and  postponing  the  trial  of  a  prisoner,  at  the 
same  time  that  he  directed  an  amendment  to  be 
made.    He  was  convinced  that  this  wonld  prevent 
maqy  amendments  being  made  which  the  justice  of 
tiie  case  would  call  for,  and  therefore  he  recom- 
'  mended  their  lordships  not  to  assent  to  that  alte- 
I  laticm.    The  motion  was  agreed  to  nem.  con.  in  the 
-terms  proposed  by  the  noble  and  learned  lord. 

CRIMINAL   LUNATICS. 

The  Earl  of  Shaftesbury,  in  presenting  a  peti- 
tiiion  ihim  Somersetshire  on  this  subject,  said  that 
a  twenty  years'  experience  had  convinced  him  that 
nothing  more  vidons  than  the  present  system  could 
be  imagined.  He  should,  therefore,  at  tlie  earliest 
passible  period  next  Session  introduce  a  measure 
upon  the  subject. 

CBANCERY  SUITS,  &C. 

The  Earl  of  Harrington  moved  for  a  series  of 
letnms  relating  to  suits  in  Chancery,  and  their  pro- 
bable duration,  as  well  as  to  suits  in  the  winding-up 
ooorts ;  also  a  copy  of  the  orders  passed  under  the 
administrations  of  Lords  Eldon,  Brougham,  and 
Cottenham,  for  the  relief  of  the  suitors  in  Chancery^ 
in  order  to  promote  cheap  and  speedy  justice. — The 
liORD  Chancellor  resisted  Uie  motion  on  the 
ground  that  it  was  impracticable,  and  that  the  re- 
turns would  be  useless  even  if  they  could  be  fur- 
nished. The  motion,  after  a  short  discussioD,  was 
negatived  without  a  division. 

attorneys   AND     solicitors'   REGULATION    ACT. 

On  the  motion  of  the  Earl  of  Carlisle,  the 
Commons'  amendments  to  this  Bill  were  agreed  to. 

The  Earl  of  Carlisle  presented  a  petition  from 
Lancaster  against  the  Roristration  of  Assnrances 
^Bill. 

law  op  evidence   amendment  bill.. 

The  Commons'  amendments  in  this  Bill  were  con- 
sidered.— The  Lord  CBANCBLLoamoved  that  tixeii 
lordships  should  dissent  from  the  amendment  intro- 
duced py  the  Commons  enabling  wives  to  be  ex- 
amined in  civil  suits  for  or  against  their  husbands. 
He  said  that  this  question  had,  when  the  Bill  was 
originally  before  their  lordships,  been  very  much 
discusaed,  and  that  he  believed  the  unanimous  ded- 
8ion  arrived  at  was,  that  it  wonld  not  be  advisable  to 
•Iter  the  law  with  respect  to  the  admissibility  of 
-mves  as  witnesses.  He  contended,  that  any  clause 
which  should  render  their  testimony  admissible  would 


essential  to  real  happiness;  that  an  attorney  is  not 
permitted  to  disclose  his  client's  secrets,  much  less 
ought  a  wife  to  be  compellable  to  betray  her  hus- 
band ;  and  that  if  a  wife  were  competent  to  be  ex- 
amined on  her  husband's  behalf,  she  would  con- 
stantly be  liable  to  undue  aolidtation  and  pressure 
on  his  part,  in  order  to  induce  her  to  overstep  the 
boundaries  of  truth.    He  also  moved  to  reject  the 
amendment  of  the  Commons  which  had  struck  out 
from  the  Bill  the  clause  lequuing  notice  to  be  given 
whenever  any  party  desired  eithw  to  give  evidence 
himself  or  to  call  hiis  opponent.    He  said  that  this 
was  a  most  beneficial  clause,  which  would  save  much 
expense,  by   absolving  parties  from  the  necessity 
of    attending  in   court   from  day   to   day,  in  the 
event  of  no  notice  being  mat,  and  that  otherwise 
they   would    always   hav«.,to    attend    lest    their 
opponents    should    give    some    testimony    which 
they  could   either  contradici   or   explain   away. — 
Lord  Cranworth  differed  from   his   noble  and 
learned  friend  on  both  points.    As  to  the  examina- 
tion of  wives,  he  originiilly  thought,  and  he  was  still 
of  the  same  opinion,  that  a  middle  course  ought  to 
be  adopted  between  the  extreme  views  of  the  Com- 
mons on  the  one  hand,  and  tiie  extreme  views  of  bis 
noble  and  learned  friend  on  the  other,  and  that 
wives  ought  to  be  competent  to   give  evidence  for 
their  husbands ;  but  not  compellable,  except  in  due 
course    of    cross-examination,    to   testify   against 
them.     There  were  many  cases,  especiaUjr  among 
the  humbler  classes,  where  the  wife  acted  as  the 
husband's  agent,  and  where  to  exclude  her  testis 
mony  wonld  be  to   deprive  the  husband  of  the 
power  of  establishing  a  just,  or  defeating  an  unjust 
claim.    He  felt  as  foidbly  as  his  noble  and  learned 
friend  the  expediency  of  preserving  inviolate  the 
sanctity  of  domestic  confidence ;  but  this  argument 
did_  not  in  any  way  apply  where  tiie  husband  volun- 
tarily tendered  his  wife  as  a  witness.    His  noble  and 
learned  friend's  illustrations  with  respect  to  attor- 
neys was,  in  fact,  his  srgnment.  He  would  place  the 
wife  in  a  position  analogous  to  that  which  an  attor- 
ney occupied,  who  might  be  examined  for  his  cHent, 
but  could  not  be  forced  to  betray  his  secrets. — 
Lord  MiNTO  strongly  urged  his  noble  and  learned 
I  friend  on  the  woolsack  to  yield  to  his  noble  and 
learned  friend's  suggestion,  contending  that  it  was 
of  the  greatest  importance  to  avoid  any  hazard  of 
losing  so  inestimable  a  Bill  as  that  before  the  House. 
— Lord  Carlisle  made  a  similar  application,  say- 
ing, that  in  order  to  render  quite  safe  a  Bill  of  such 
paramount  importance,  it  was  advisable  to  meet  the 
Commons  half  way.  —  The  Lord   Chancellor, 
however,  declined  to  yield. — Lord  Cranworth  then 
said  that  he  would  not  divide  the  House. — It  was 
finally  agreed  that  the  Bill  should  be  restored  to  its 
origiiial  form,  so  &r  as  related  to  husbands  and  wives, 
the  Lord  Chancellor  consenting  to  waive  his  motion 
for  restoring  the  notice  clause.    Nothing,  therefore, 
in  the  Bill  as  it  now  stands  renders  husbands  and 
wives  either  competent  or  compellable  to  give  evi- 
dence for  or  agamst  each  other.    Excepting  some 
trifling  alteration,  of  a  clause  introduced  in  the  Com- 
mons for  facilitating  the  proof  of  convictions,  the 
other  amendments  of  the  Lower  House  were  then 
agreed  to,  and  the  Bill  was  ordered  to  be  returned  to 
the  Commons. — The  Commons  amendments  in  the 
Attorneys  and  Solidtois  Regulation  Act  Amendment 
Bill  were  considered  and  agreed  to. 


NEW  STATUTES. 

14  &  IS  Victoria,   A.D.  I8S1. 

[In  this  record  of  Legislation  only  the  Statutes  of  practical 
ntililT  are  giren  at  length.  Of  the  others  an  abstract  or 
the  ntla*  only  ar*  presented.] 

lOonUniuiJhm  mm  187.) 
Cap.  XXXIV. 

An  Act  to  encourage  the  establishment  of  Lodging 

Houses  for  the  Labouring  Classes. 

(July  24,  I8S1.) 

Whereas  it  is  desirable,  for  tbe  health,  comfort; 
and  welfare  of  the  inhabitants  of  towns  and  popu- 
lous districts,  to  encourage  the  establishment  therein 
of  well-ordered  lodging-houses  for  tiie  U>ouring 
cissses :  Be  it  enacted,  by  the  Queen's  most  Ex- 
cellent Majesty,  by^  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same, 

1.  Short  till*  «/"^cf.— That  in  dting  this  Act  for 
any  purpose  it  shall  be  sufficient  to  use  the  ex- 
pression "  The  Labouring  Classes  Lodging  Houses 
Act,  1851." 

2.  Act  mm  be  adopted  in  certain  boroaghi  and 
pariehet.— That  this  Act  may  be  adopted  for  any  in- 
corporated borough  in  England  regulated  under  an 
Act  passed  in  the  sixth  year  of  the  reign  of  bis  late 
Majesty,  to  provide  for  the  i^^ulatioo  of  munidpal 
corporations,  or  any  charter  granted  in  pursuance  of 


.  , the  said  Act,  or  any  Act  passed  for  the  amendment 

violation  of  the  confidence  necessary  to  ,  thereof,  and  also  for  any  place  being  the  district  of 
fe  !  that  if  such  a  law  were  to  prevail  there  [  any  Local  Board  of  Health  regnlatnl  under  the  Public 
longer  be  that  unrestrained  and  familiar  |  Health  Act,  1848,  or  any  Act  passed  for  the  amend- 
between  husband  and  wife  which  was  ment  thereof,  and  lUso  for  any  place  being  the  dis- 


trict within  the  limits  of  any  Act  fDr  t^  [  _^ 
lightiiw,  watching,  draining,  or  otherwise  imprsvi^ 
of  sucn  place,  and  also,  with  the  sppronl  of  ok 
of  her  Mijestyls  prindpal  Secretaries  of  Sbts,  igr 
any  parish  in  EnEland,  having,  according  to  the  thn 
last  census,a  population  of  not  less  tbatt  tea  »li«i-««»ij 
or  being  a  parish  in  any  such  inoorporaltd  haragk, 
having,  according  to  the  then  last  census,  i  fainla. 
tion  of  not  less  than  ten  thousand,  and  ttla  with 
the  like  approval  for  each  of  several  psrishes  a  by 
this  Act  in  tJiat  behalf  provided. 

3.  Interpretation  qfterme.  59  (Tee.  3,  e.  12.  1 
it  2  Wm.  4,  c.  60.— That  in  this  Act  the  SdW- 
ing  words  and  expressions  shall  have  the  sert- 
nu  meanings  hereby  assgned  to  them,  nnlaa  (hot 
be  something  in  the  subject  or  context  ■  r|  s^s■l  to 
such  construction ;  that  is  to  say, 
"  Parish  "  shall  mean  every  place  mamtaiaiag  ii 

own  poor  and  having  a  vestry : 
"  Borough "    shall   mean   dty,    boroi^   port, 

dnque  port,  or  town  corporate : 
"  District"  shall  mean  any  place  bdag Ifca  dm. 
triet  of  such  a  Load  Board   of  Harilh,  and 
sh^  also  mean  any  place  being  the  fitftiet 
within  the  limits  of  sncb  an  lapiuiusuit 
Act: 
"  Ratepayers  "  shall  mean  all  persons  fat  the  tiae 
beiog  annensed  to  and  paying  rates  for  the  le- 
lief  of  tike  poor  of  the  pariah : 
■'Churchwardens"  shall  mean  also diajwiradaaf 
or  other  persons  diachsKging  the  daiias  of 
churchwardens : 
"  Overseers"  shall  mean  also  any  poioasaalkn- 
rised  and  required  to  make   and  ddget  at 
cause  to  be  collected  the  rate  for  tiie  leSef  of 
the  poor  of  the  parish,  snd  acting  iastcad  «( 
overseen  of  the  poor : 
"Vesbr"  shall  mean  the  inhahitaaH  af  tW|a- 
rish  lawfully  assembled  in  vesfary,  or  fer  any 
•   of  the  purposes  for  which  vesizics  srs  hoUen, 
except  in  those  parishes  in  wliich  than  is  a 
select  vestry  elected  under  an  Act  psased  ia 
the  fifty-nmth  year  of  the  rdgn  of  Xjgi 
George   the   Third,  intituled  "An  Act  Is 
amend  the  Laws  fbr  the  Relief  of  the  Poar," 
or  elected  under  an  Act  passed  ia  the  senal 
year  of  the  reign  of  his  late  Majesty,  "><*-Vd 
"An  Act  for  the  better  Regnlatiao of  Tct- 
tries,  and  for  the  AppantncDt  of  AwStonef 
Accounts,  in  certain  nuiahes  of  Engbad  nd 
Wales,"  or  dected  under  the  prorissuas  of 
any  local  Act  of  Parhament  iar  tiis  coven- 
ment  of  any  parish  by  ratriea,  ia  wmet  pa- 
rishes it  shall  mem  sodk  select  vcattj,  sad 
shall  also  mean  any  body  of  penoaa,  hj  wha6- 
ever  name  distingnishea,  acting,  by  vntae  of 
any  Act  of  Parliament,  pieacriptiaB,  caatom, 
or  otherwise,  as  or  instead  of  a  vestry  or  adeet 
vestry: 
"  Board''  shall  mean,  as  regards  &e  £atiiet  of 
such  a  Local  Board  of  Health,  sock  Locri 
Board  of  Health  for  the  time  being  in  dke 
and  acting  as  sndi  Local  Board  of  HaaU, 
and,  as  regards  the  district  trithiB  Ibt  limits 
of  such  an  Improvement  Act,  the  oosnais- 
sioners,  trustees,  or  other  body  of  pcnoas  by 
whatever   name  distingniahed  for  d»  tims 
being  in  office  and  acting  in  the  r'nyi<^m  of 
such  Act: 
"  Commissioners  "  shsll  mean  tlie  (iiaiaiiiiMiMi 
•piKtinted  in  accordance  with  this  Ast  for  any 
parish,  and  for  the  time  being  in  oSee  and 
acting  as  such  commisnoners : 
"  Clerk "  shall  mean,  as  regards  an  incorpontod 
borough,  the  town  derk  of  sadi  bocoogh.  sad, 
as  reptrds  a  district,  the  clok  of  the  Board  of 
such  district,  and,  as  regaida  a  pariik,  the 
derk  appointed  pursuant  to  this  Act  by  ttie 
commissioners : 
"  Justice"  shall  mean  justioe  of  the  peaea  for  the 
ooimty,  riding,  division,  liberty,  boromfc.  dis- 
trict, parish,  or  place  where  the  matter  re- 
quiring  the    cognisance    of  jostioes    sImII 
arise: 
"Improvement  Rates"    shsll   meaB   dw 
tolls,  rents,  income,  and  other  OMaeys 
soever  which  under  the    prorinaas  of  aay 
such  improvement  Act  shall  be  tpflirahte  fee 
the  geneial  purposes  of  such  Act : 
"  Lands     shall  mean  lands,  tenements,  and  1icr> 
ditamenta,  of  whatsoever  nature  or  tenaic: 
Words  importing  the  masculine  gcader  sbaO  in- 
clude the  feminine : 
Words  of  plural  number  shall  indode  the  sin- 
gular, and  words  of  the  singular  nambersfeaU 
indude  the  plural. 
4.  Council  ^anp  borough  may  adept  lie  fr». 
stn'oiu  contained  ta  thie  Act  if  they   tiimijU. — 
That  tiie  coundl  of  any  such  borough  ^  afoccaud 
may,  if  they  think  fit,  determine  that  this  Act  afaaB 
be  adopted  for  such  borough,  and  then  and  in  sack 
case  such  of  the  provisions  of  this  Act  ma  are  apeS- 
cable  in  that  behalf  shall  thenceforth  uke  effect  aad 
come  into  operation  in  such  borough,  and  this  Ad 
shall  be  carried  into  execution  in  such  bcwewgb.  ia 
accordance  with  sucH  provisions  and  tbe  hum  ibr 
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the  time  bang  in  force  reUtiog  to  the  nmnidpal 
corpontion  of  sach  boroogh. 

5.  Bxpeiuet  qf  carrying  lki$  Act  into  txeeutUm 
in  a  borough  thatl  be  chargtd  upon  the  borough 
Jwid,  and  income  ariring  to  be  carried  to  the  tame. 
— That  the  expenses  of  auryinc  this  Act  into  execn- 
lion  in  any  stich  borough  in  which  the  council  shall 
haT«  lesolTed  to  adopt  this  Act  for  their  borough 
shtdl  be  chargeable  upon  and  paid  out  of  the  bo> 
rongh  fund,  and  for  that  purpose  the  council  may 
levy  with  and  as  part  of  the  borough  rate,  or  by  a 
aepmrate  rate  to  be  assessed,  levied,  paid,  and  reco- 
vered in  like  manner  and  with  the  like  powers  and 
remedies  in  all  respects  as  the  borough  rate,  such 
sums  of  money  as  shall  be  from  time  to  time  neces- 
sary for  defraying  such  expenses,  and  shall  apply 
the  same  aecoraingl^,  as  if  the  expense  of  carrying 
this  Act  into  execation  were  an  expense  necessarily 
inctirred  in  carrying  into  effect  the  provisions  of  the 
said  Act  of  the  sixth  year  of  the  reign  of  bis  late 
majesty ;  and  the  income  arising  frma  the  lod^iDg 
houses  in  any  borough  shall  be  paid  to  the  credit  of  { 
the  borough  fund  thereof;  and  the  council  shall, 
keep  distinct  accounts  of  their  receipts,  payments, 
credits,  and  liabilities  with  reference  to  the  execu- 
tion of  this  Act,  to  be  called  "  The  Lodging  Houses 
Aooonnt." 

6.  An]f  Local  Board  of  Health  ma]/  adopt  the 
protitkau  of  this  Act  if  they  thmt  J«.— That  the 
Board  of  any  such  district,  being  the  district  of  a 
Locml  Board  of  Hedth,  may,  if  they  think  fit,  deter- 
mine that  this  Act  shall  be  adopted  for  such  dis- 
trict, and  then  and  in  such  case  sach  of  the  pro- 
visiona  of  this  Act  as  are  applicable  in  that  behalf 
shall  thenceforth  take  effect  and  come  into  opera- 
tion in  such  district,  and  this  Act  shall  be  carried 
into  execation  in  such  district,  in  accordance  with 
such  provisions  and  the  laws  for  the  time  being  in 
force  relating  to  such  Board. 

7.  Oa.re^ttwi/ioii  qf  ratepageri Board  to  pott- 
p<m»proceedinge  till  after  nest  day  for  election  qf 
memSert  of  Board. — Provided  always,  that  the 
Board  shall  give  not  less  than  twenty-eight  nor 
more  than  forty-two  days'  public  notice  of  their  in- 
tention to  take  into  consideration  the  propriety  of 
adopting  this  Act,  and  of  the  time  and  place  for 
holding  the  meeting  at  which  they  will  take  it  into 
consideration;  and  if  there  be  presented  to  the 
Board  at  that  meeting  a  memorial  m  writing,  signed 
by  not  less  than  one-tenth  in  value  of  the  persons 
liable  to  be  rated  to  a  general  district  rate  made  by 
the  Board,  and  requrating  the  Board  to  postpone 
such  consideration  until  after  the  then  nex(  yearly 
day  for  the  election  of  members  of  the  Board,  then 
ana  hi  such  case  such  consideration  shall  be  post- 
poned until  after  that  day,  and  shall  be  entered  on 
as  soon  after  that  day  as  the  Board  think  fit. 

8.  Bspeniee  of  carrying  thit  Act  into  execution 
by  Local  Board  qf  Htatth  thatl  be  charged  on 
the  dittriet  fund,  and  tneome  ariting  to  be  carried 
to  the  tame. — That  the  expenses  of  carrying  this  Act 
into  execation  in  any  such  district,  being  the  district 
of  a  local  Board  of  Health  in  which  the  Board  shall 
have  resolved  to  adopt  this  Act  for  thdr  district, 
shall  be  chargeable  upon  and  paid  out  of  the  moneys 
from  time  to  time  carried  to  the  credit  of  the  dis- 
trict fund  account  of  such  district,  and  for  that  pur- 
pose the  Board  may  levy  with  and  as  part  of  the 
general  district  rate  of  such  district,  or  by  a  separate 
rate  to  be  assessed,  levied,  paid,  and  recovoed  in 
like  nmaner  and  with  the  like  powers  and  remedies 
in  all  respects  as  the  general  rate  of  such  district, 
such  soms  of  money  as  shall  be  from  time  to  time 
necessary  for  defraying  such  expenses,  and  shall 
apply  the  same  accordingly  as  if  tM  expense  of  carry- 
ing this  Act  into  execution  were  an  expense 
necessarily  incurred  in  carrying  into  effect  the  pro- 
visions of  the  Public  Health  Act,  1848 ;  and  the  in- 
come arising  from  the  lodging-houses  in  any  sach 
district  shall  be  paid  to  the  credit  of  the  district  fund 
account  thereof ;  and  the  Board  shall  keep  distinct 
accounts  of  their  receipts,  payments,  credits,  and 
liabilities  with  reference  to  the  execation  of  this  Act, 
to  be  called  "  The  Lodging-bouses  Account" 

9.  Any  improtemeni  Board  may  adopt  the  proti- 
tione  qflhit  Act  if  they  Ihini  fit.— Tbtit  the  Board 
of  any  such  district,  oeing  the  place  within  the 
hmits  of  any  Act  for  the  paving,  lighting,  watching, 
draining,  or  otherwise  improving  of  such  place,  may, 
if  they  think  fit,  determine  that  this  Act  shall  be 
adopted  for  such  district,  and  then  and  in  such  case 
such  of  the  provisions  of  this  Act  as  are  applicable  in 
that  behalf  shall  thenceforth  take  effect  and  come 
into  operation  in  such  district,  and  this  Act  shall  be 
carried  into  executiun  in  such  district  in  accordance 
with  such  provisions  and  the  laws  for  the  time 
bang  in  force  relating  to  such  Board. 

10.  Oh  reguitition  of  ratepayen.  Board  to 
poitpone  proceedingi  till  after  next  day  for 
eleclion  of  membert  qf  Board.  —  Provided  al- 
ways, that  the  Board  shall  give  not  less  than 
twenty-eight  days'  nor  more  than  forty-two 
days'  public  notice  of  their  intention  to  take 
into  consideration  the  propriety  of  adopting  this 
Act,  and  of  the  time  and  place  for  holding  the  meet- 
ing at  whidi  they  will  take  it  into  consideration ; 


and  if  then  be  presented  to  the  Board  at  that  meet- 
ing a  memorial  in  writing,  signed  by  not  less  than 
one-tenth  in  value  of  the  persons  liaole  to  be  rated 
to  an  improvement  rate  made  by  the  Board,  and 
requesting  the  Board  to  postpone  sach  conaidna- 
tion  until  after  the  then  next  yearly  or  other  day 
for  the  election  or  appointment  of  members  of  the 
Board,  then  and  in  such  case  such  consideration 
shall  be  postponed  until  after  that  day,  and  shall  be 
entered  on  as  soon  alter  that  day  as  the  Board  shall 
think  fit 

11.  ^  majority  qf  Board  not  elected  by  rate- 
payer!, content  of  ralepayert  to  be  obtained. — Pro- 
vided always,  that  in  any  case  in  which  the  major 
part  in  number  of  the  members  of  the  Board  of  any 
sach  district  are  elected  or  appointed  in  any  manner 
other  than  by  or  with  the  concurrence  of  the  persons 
liable  to  be  rated  to  improvement  rates  made  by  the 
Board,  the  Board  shall  not  determine  that  this  Act 
shall  be  adopted  for  the  district,  except  with  the 
sanction  of  the  major  part  in  value  of  the  persons  so 
liable  present  at  a  meeting  spcdally  convened  for  the 

Surpose  by  the  Board,  by  not  less  than  twenty-eight 
ays  nor  more  than  forty-two  days  public  notice  of 
the  intention  of  holding  such  meeting,  and  of  the 
time  and  place  for  holding  the  same;  and  such  meet- 
ing shall  be  held  at  such  convenient  place  within  the 
district,  and  at  such  convenient  time,  as  the  Board 
think  fit ;  and  the  procedure  thereat  shall  be  regn- 
kted  by  the  Board. 

12.  Expentet  qf  carrying  thiiAct  into  execution 
by  Improvement  Commtitionert  thall  be  charged  on 
General  Improvement  Sole,  and  income  ariting  to 
be  carried  to  the  tame. — That  the  expenses  of  car- 
rying this  Act  into  execution  in  anr  such  district, 
being  the  place  within  the  limits  of  any  such  Im- 
provement Act  in  which  the  Board  shall  have  re- 
solved to  adopt  this  Act  for  their  district,  shall  be 
chargeable  upon  and  paid  oat  of  the  Improvement 
Rate  of  such  district,  and  for  that  purpose  the  Board 
may  levy  vith  and  as  part  of  such  Improvement 
Rate,  or  by  a  separate  rate  to  be  assessed,  levied, 
paid,  and  recovered  in  like  manner  and  with  the  like 
powers  and  remedies  in  all  respects  as  such  Improve- 
ment Rate,  such  sums  of  money  as  shall  be  from 
time  to  time  necessary  for  defraying  such  expenses, 
and  shall  apply  the  same  accordingly  as  if  the  ex- 
penses of  carrying  this  Act  into  execution  were  an 
expense  necessarily  incurred  in  carrying  into  effect 
the  general  provisions  of  such  Improvement  Act ; 
and  uie  income  arising  firom  the  lodging-houses  in 
any  such  district  shall  he  paid  to  the  credit  of  the 
Improvement  Rate  thereof;  and  the  Board  shall 
keep  distinct  accounts  of  their  receipts,  payments, 
credits,  and  liabilities  with  reference  to  tne  execu- 
tion of  this  Act,  to  be  called  "  The  Lodging-houses 
Account" 

13.  Auditing  aecountt  qf  Improvement  Commit- 
lionert  with  retpect  to  Act. — That  in  every  case  in 
which  any  such  Improvement  Act  contains  provi- 
sions for  the  auditing  of  accounts  thereunder,  the 
accounts  of  the  Board  with  respect  to  this  Act  shall 
be  audited  in  accordance  with  those  provisions  ;  and 
in  every  case  in  which  any  such  Improvement  Act 
does  not  contain  any  such  provisions,  the  accounts 
of  the  Board  with  respect  to  this  Act  shall  be  audited 
yearly  bj  the  poor-law  auditor  within  whose  district 
the  district  of  toe  Board  lies ;  and  the  Board  shall  pro- 
duce to  him  their  accounts,  with  sufficient  vouchers 
for  all  moneys  received  and  paid,  and  be  shall  ex- 
amine such  accounts  and  vouchers,  and  report 
thereon  to  the  Board,  and  every  such  report  shall  be 
open  at  all  reasonable  times  without  charge  to  the 
inspection  of  every  person  liable  to  be  rated  to  an 
improvement  rate  made  by  the  Board. 

14.  On  the  requitition  qf  ten  rate-payert,  church- 
wardent.  Ice.  to  convene  vettry  meeting,  to  deter- 
mine whether  thit  Act  thall  be  adopted— ff  vettry 
rttolve  to  adopt  the  Act,  a  copy  qf  retolution  to  be 
tent  to  Secretary  of  Stale,  i(e. — Retolution  not 
deemed  to  be  earriedunleit  two-thirdt  vote  for  it. 
— That,  upon  the  requisition  in  writing  of  ten  or 
more  rate-payers  of  uny  such  parish  as  aforesaid,  the 
charchwardens  or  other  persons  to  whom  it  belongs 
to  convene  meetings  of  the  vestry  in  such  parish 
shall  convene  a  meeting  of  the  vestry  for  the  special 
purpose  of  determining  whether  this  Act  shall  be 
adopted  for  the  parish,  after  public  notice  of  such 
vesby,  and  the  place  and  hour  of  holding  the  same, 
and  the  special  purpose  thereof,  given  in  the  usual 
manner  in  which  notice  of  the  meetings  of  the 
vestry  is  given,  in  each  of  three  successive  weeks 
before  the  day  to  be  appointed  for  holding  such 
vestry ;  and  if  thereupon  it  shall  be  resolved  by  the 
vestry  that  this  Act  ought  to  be  adopted  for  the 
parish,  a  copy  of  such  resolution,  extracted  from 
the  minutes  of  the  vestry,  and  signed  by  the 
chairman,  shall  be  sent  to  one  of  her  Majesty's  Prin- 
cipal Secretaries  of  State,  for  his  approval,  and  as 
soon  as  such  approval  shall  have  been  signified  in 
writing  under  the  hand  of  any  such  Secretary  of 
State,  such  of  the  provisioos  of  this  Act  as  are  appli- 
cable in  that  behalf  shall  thenceforth  take  eftct  and 
come  into  operation  in  the  parish :  Prorided  always, 
that  such  resolution  of  the  vestry  shall  not  be  deemed 
to  be  carried  unless  at  least  two-thirds  in  value  of 


I  the  votes  given  on  the  question,  according  to  tha. 

usual  manner  of  voting  at  such  vestry,  shall  have 

been  given  for  such  resolution. 

I     15.  Where  Act  adopted  vettry  to  appoint  eom- 

mitsionertfor  carrying  the  tame  into  execution. — 

!  That  in  sach  case  the  vestry  shall  appoint  not  less  than 

^  three  nor  more  than  seven  persons,  being  ratepayers 

of  the  parish,  commissioners  for  carrying  this  Act 

into  execution  in  the  parish,  of  whom  one-third,  or 

as  nearly  as  may  be  one-third  (to  be  determined 

I  among  themselves),  shall  go  out  of  office  yearly 

I  (the  year  being  reckoned  from  and  exclusive  of  tiie 

day  of  the  first  appointment  of  commissionen),  but 

I  shall  be  eligible  for  immediate  re-appointment. 

{     16.  Retignation  of  eommittionert.  —  That  any 

I  commissioner  may  at  any  time  resign  his  office  as  a 

commissioner,  on  giving  seven  dayr  notice  in  writing 

of  his  intention  to  resign  to  the  clerk,  and  abo  to 

1  the  churchwardens. 

j     17.  Vacaneiet  to  be  filled  up  Jy  vettry. — That 

I  any  vacancy  in  the  commissionership  mav  be  filled 

up  by  the  vestry,  when  and  as  the  vestry  shall  think 

fit,  but  at  the  latest  at  the  then  next  yearly  meeting 

for  the  appointment  of  commissioners. 

18.  Meetingi  qf  the  eommittionert. — That  the 
commissioners  shall  meet  at  least  once  in  every  calen- 
dar month,  and  at  such  other  times  as  they  think  fit, 
at  their  office,  or  some  other  convenient  plaos,  public 
notice  of  the  times  and  place  of  meeting  being  pre- 
viously given. 

19.  Special  meetingt  qf  eommittionert. — ^That  i( 
shall  be  at  all  times  competent  for  any  one  commis- 
sioner, by  writing  under  his  band,  to  summon,  with  . 
at  least  forty-eight  hours  notice,  the  commissioners.  - 
for  any  special  purpose  therein  named,  and  to  meet 
at  such  time  as  shall  be  therein  named;  and  the 
commissioners  may  meet  accordingly  without  foitlMr 
notice. 

20.  Quorum  qf  meetingt  of  eommittionert. — That 
at  all  meetings  of  the  commissioners  any  number, 
not  less  than  one-third  of  the  whole  number  when 
more  than  three  commissioners  shall  have  been  ap- 
pointed, and  when  only  three  commissioners  shall 
have  been  appointed,  then  any  number  not  less  flian 
two  commissioners,  shall  be  a  sufficient  number  for 
transacting  business,  and  for  exercising  all  the  powers 
of  the  commissioners. 

21.  eommittionert  may  appoint  and  remove  qffl- 
cert.  Ice. — That  the  commissioners,  with  the  ap- 
proval of  the  vestry,  may  appoint  reasonable  salaries,  . 
wages,  and  allowances  for  a  clerk  and  such  other 
officers  and  servants  as  shall  bo  necessary  for  the 
purposes  of  this  Act,  and  shall  appoint  and  may  re- 
move at  pleasure  such  clerk,  officers,  and  servants, 
and,  when  necessary,  may  hire  and  rent  a  sufficient 
office  for  holding  their  meetings  and  transacting 
their  business,  and  may  agree  for  and  pay  a  reason- 
able rent  for  such  office. 

22.  Minulet  of  proceedingt  qf  eommittionert  to 
be  entered  in  bookt. — That  all  orders  and  proceed- 
ings of  the  commissioners  shall  be  entered  m  hooks 
to  be  kept  by  them  for  that  purpose,  and  shall  be. 
signed  by  the  commissioners  or  any  two  of  themt . 
and  all  such  orders  and  proceedings,  so  entered,  and 
purporting  to  be  so  signed,  shall  be  deemed  to  be  . 
original  orders  and  proceedings,  and  such  books  may  - 
be  produced  and  read  as  evidence  of  all  sach  orders 
and  proceedings  upon  any  appeal,  trial,  information,   . 
or  other  pro<%eding,  civil  or  criminal,  and  in  any 
Court  of  Law  or  Equity  vrhatsoever. 

23.  eommittionert  to  keep  aecountt,  which  thall 
be  open  to  intpection.  Penalty  for  rrfuting  to 
allow  intpection. — ^That^  the  commissioners  shall 
provide  and  keep  books  in  which  shall  be  entered  i 
true  and  regular  accounts  of  all  sums  of  money  re- 
ceived and  paid  for  or  on  account  of  the  purposes 
of  this  Act  in  the  parish,  and  of  all  liabilities  in- 
curred by  them  for  such  purposes,  and  of  the  several 

C poses  for  which  such  sums  of  money  shall  have 
n  paid  and  such  liabilities  shall  have  been  in- 
curred ;  and  such  books  shall  at  all  reasonable  times 
be  open  to  the  examination  of  every  commissioner, 
churchwarden,  overseer,  and  ratepayer,  without  fee 
or  reward,  and  they  respectively  may  toke  copies  of 
or  extracts  from  such  books  or  any  part  thereof, 
without  paying  for  the  same ;  and  in  case  the  com- 
missioners or  any  of  them,  or  any  of  their  officers  or 
servants,  having' the  custody  of  such  books,  being, 
thereunto  reasonably  requested,  shall  refuse  to  per- 
mit or  shall  not  permit  any  churchwarden,  overseer, . 
or  ratepayer  to  examine  the  same,  or  take  any  such 
copy  or  extract,  every  commissioner,  officer,  or  ser- 
vant so  offending  shall  for  every  such  offence  forfeit 
any  sum  not  exceeding  five  pounds. 

24.  Attditort  to  be  appointed  yearly,  who  thalt 
examine  the  aecountt  and  report  to  vettriet. — That 
the  vestry  shall  yearly  appoint  two  persons,  not 
being  commissioners,  to  be  auditors  of  the  accounts 
of  the  commissioners;  and  at  such  time  in  the  month, 
of  March  in  every  year  after  the  adoption  of  tids 
Act  for  the  parish  as  the  vestry  shall  appoint  the 
commissioners  shall  produce  to  the  auditors  theb 
accounte,  with  sufficient  vouchers  for  all  moneys  re- 
ceived and  paid,  and  the  auditors  shall  examine  sndi 
accounts  and  vouchers,  and  report  thereon  to  the 
vesti7 :  Provided  always,  that  if  the  general  accounts  ■ 
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at  the  parish  be  andited  by  a.  poor-law  anditor,  the 
accounts  of  the  commissioners  shall  be  audited  by 
rach  poor-law  auditor. 

25.  JBjtpentei  of  extculing  Act  in  any  parith  to 
be  paid  out  of  the  poor't  rale. — ^Th«t  the  expenses 
of  carrying  this  Act  into  execution  in  any  parish  to 
such  amount  as  shall  be  from  time  to  time  sanc- 
tioned by  the  vestry  shall  be  chargeable  upon  and 
paid  out  of  the  moneys  to  be^ised  or  applicable  for 
the  relief  of  the  poor  of  the  parish :  Provided  always, 
that  the  vestry  shall  be  convened  in  the  manner 
utnal  in  the  parish,  and  the  amount  for  the  time 
being  proposed  to  be  raised  or  applied  for  such  ex- 
penses shall  be  expressed  in  the  notice  convening 
the  vestry. 

'26.  Overteiri  to  levy  at  part  qf  the  poor't  rale 
nch  sumi  at  veiiry  thatt  deem  neeettary  to  pap 
etpentet. — That  for  defraying  the  expenses  so  sanc- 
tioned the  vestry  may  and  shall  from  time  to  time 
order  the  overseers  to  levy  with  and  as  part  of  the 
rate  for  the  relief  of  the  poor  of  the  inrish  such 
BOms  as  the  vestry  shall  deem  necessary,  and  the 
amount  thereof  shall  accordingly  be  assessed,  levied, 
paid,  and  recovered  in  like  manner,  and  with  the 
like  powers  and  remedies  in  all  respects,  as  such 
Tate,  and  shall  be  paid  by  the  overseers,  according 
to  the  order  of  the  vestry,  to  such  person  as  shall  be 
appointed  by  the  commissioners  to  receive  the  same, 
and  his  receipt  shall  be  a  sufficient  discharse  to  the 
ovwsean  for  the  same,  and  shall  be  allowed  accord- 
ingly in  passing  their  accounts :  Provided  always, 
that  in  the  notices  requiring  the  payment  of  the  rate 
flie  proportion  which  the  amount  to  be  thereby  raised 
for  the  purposes  of  this  Act  shall  bear  to  the  total 
amount  to  be  thereby  raised  shall  be  stated  as 
accurately  as  circumstances  may  admit. 

27.  Moniet  raited,  and  the  income  ariiing  from 
lodging-houtet  in  the  parith,  to  be  applied  towardt 
draping  expenitt.~T\a.t  the  money  raised  for  de- 
fraying the  expenses  of  carrying  this  Act  into  execu- 
tiao,  and  the  income  arising  from  the  lodging-houses 
in  the  parish,  shall  be  applied  by  the  commissioners 
in  or  towards  defraying  the  expenses  of  carrying  this 
Act  into  execution  in  the  parish;  and  whenever, 
after  repayment  of  all  monies  borrowed  for  the  pur- 
pose of  csnying  this  Act  into  execution  in  the  parish, 
nid  the  interest  thereof,  and  after  satisfying  all  the 
liaibilities  of  the  commissioners  with  reference  to  the 


of  (  ),"  and  bv  that  name  may  sue  and 

be  sued  in  all  courts,  and  before  all  justices  and 
others,  and  may  have  and  use  a  common  seal,  and 
by  that  name  may  take,  hold,  and  convey  any  lands 
vested  in  them  for  the  purposes  of  this  Act. 

30.  Actt  of  Committionert  to  be  good,  notwith- 
ttanding  iitfomtalitiet. — ^That  all  acts  and  proceed- 
ings of  any  person  in  possession  of  the  office  of  such 
commissioner,  and  acting  in  good  faith  as  such  com- 
missioner, shall,  notwithstanding  his  disqualification 
or  want  of  (qualification  for,  or  any  defect  or  irregu- 
larity in,  or  in  any  way  concerning  his  appointment 
to  such  office,  be  as  valid  and  eSiectnal  as  if  he  were 
duly  qualified,  or  there  had  not  been  any  such  defect 
or  irregularity. 

31.  Councilt,  See.  mag  borrow  money  for  the 
purpotet  of  the  Act,  with  the  approval  of  the 
TVeomry.— That  for  cairying  this  Act  into  exeen- 
tion  in  an^  borough,  district,  or  parish  respectively, 
the  council,  with  the  approval  of  the  Commisrioners 
of  her  Majesty's  Treasury,  and  also  with  the  ap- 
proval of  the  General  Board  of  Health,  and  the 
Board,  with  the  approval  of  the  Commissioners  of 
her  Majesty's  Treasury,  and  also  with  the  approval 
of  the  General  Board  of  Health,  and  the  com- 
missioners, with  the  sanction  of  the  vestry,  and  also 
with  the  approval  of  the  Commissioners  of  her  Ma- 
jesty's Trnisnry,  and  also  with  the  approval  of  the 
General  Board  of  Health,  may  from  time  to  time 
borrow,  at  interest,  on  the  security  of  a  mortgage, 
as  the  case  may  be,  of  the  borough  fund,  or  of  die 
general  district  rates,  or  of  the  improvement  rates, 
or  of  the  rates  for  the  relief  of  the  poor  of  the  parish, 
the  money  which  may  be  by  them  respectively  re- 
quired, and  shall  apply  the  moneys  so  borrowed  ac- 
cordingly. 

32.  TAc  PuUie  Worki  Loan  Committionert  mag 
advance  money  for  the  purpotet  ofthit  Act.— That 
the  commissioners  for  carrying  into  execution  an 
Act  passed  in  the  tenth  year  of  the  reign  of  her  Ma- 
jesty, intituled  "  An  Act  to  authorize  the  advance  of 
money  out  of  the  consolidated  Fund  for  carryiiu;  on 
Public  Works  and  Fisheries  and  employment  of^the 
Poor,"  may  from  time  to  time  make  to  the  council 
of  any  such  borough  or  to  any  board  or  to  the  com- 
missioners of  any  such  parish  respectively,  for  the 
purposes  of  this  Act,  any  Loan,  under  the  provisions 
of  the  recited  Act,  or  the  several  Acts  therein  redted 


execution  of  this  Act  in  the  parish,  and  providing  or  referred  to,  upon  security  of  the  borough  fund,  or 
such  a  baUnce  as  shall  be  deemed  by  the  commis-  the  general  district  rates,  or  the  improvement  rates, 
noners  sufficient  to  meet  their  probable  liabilities  or  the  rates  for  the  relidT  of  the  poor  of  the  pariah, 
daring  the  then  next  year,  there  shall  be  at  the  time  as  the  case  may  be. 

oThoIding  the  meeting  of  the  vestry  at  which  the  33.  Certain provitiont  (tf9  Sr  9  Vie/,  c.  16.  ineor- 
yeariy  report  of  the  auditors  shall  bo  produced  any  '  paroled  with  Ihit  Act.— Tb»i  the  provinons  of  the 
■nrplus  money  at  the  disposal  of  the  commissioners, ;  Companies  Clauses  Consolidation  Act,  1845,  with 


they  shall  pay  the  same  to  the  overseers,  in  aid  of 
the  rate  for  the  relief  of  the  poor  of  the  parish. 

28.  Vetlriet  qfttoo  or  more  parithet  may  concur 
in  carrying  thii  Act  into  execution,  tubiect  to  the 
approval  of  Secretary  qf  State.— That  the  vestries 
of  any  two  or  more  neighbouring  parishes  baring, 
•ccoraing  to  the  then  last  census,  an  aggregate  popu- 
lation of  not  less  than  ten  thousand,  may,  for  the 
purpose  of  concurring  in  carrying  tiiis  Act  into  exe- 
cution, respectively  adopt  this  Act  in  like  manner  as 
if  the  population  of  each  of  those  parishes  were, 
•ocording  to  the  then  last  census,  not  less  than  ten 
thonsand;  and  the  vestries  of  any  two  or  more 
neighbouring  parishes  which  shall  have  re- 
(pectively  adopted  this  Act  may  concur  in 
carrying  this  Act  into  execution  in  such  parishes, 
in  such  manner,  not  inconsistent  with  the  pro- 
visions of  this  Act,  and  for  such  time,  as  they 
ihtll  mutually  agree ;  and  for  that  purpose  it 
may,  with  the  approval  of  such  Secretary  of  State, 
be  agreed  on  between  such  vestries  that  any  lodging-  : 
houses  shall  be  erected  and  made  in  any  one  of  such 
parishes,  to  be  vested  in  the  commissioners  thereof, 
and  that  the  expenses  of  carrying  this  Act  into  exe- 
cution with  reference  to  the  same  shall  be  borne  by 
ioeh  parishes  in  such  proportions  as  such  vestries 
shall  mutually  agree,  and  the  proportion  for  each  of 
such  parishes  of  such  expenses  shall  be  chareeable 
upon  and  paid  out  of  the  moneys  to  be  raised  for  the 
relief  of  the  poor  of  the  same  respective  parish 
accordingly ;  and,  according  and  subject  to  the  terms 
which  shaU  have  been  so  ureed  on,  the  commis- 
sioners appointed  for  each  of  such  parishes  shall  in 
the  management  of  the  said  lodging-houses  form 
one  body  of  commissioners,  and  shall  act  accordingly 
in  the  execution  of  this  Act ;  and  the  accounts  and 
Tonchers  of  such  commissioners  shall  be  examined 
and  reported  on  by  the  auditors  of  each  of  such 
parish^,  and  the  surplus  money  at  the  disposal  as 
aforesaid  of  such  commissioners  shall  be  paid  to  the 
overseers  of  such  parishes  respectively,  in  the  same 
proportions  as  those  in  which  such  parishes  shall  be 
liable  to  such  expenses. 

29.  Incorporation  qf  committionert. — ^That  for 
the  more  easy  execution  of  the  purposes  of  this  Act 
the  commissioners  of  every  such  parish  shall  be  a 
body  corporate,  with  perpetual  succession,  which 
shall  not  he  deemed  to  be  interrupted  by  any  partial 
or  total  vacancv  from  time  to  time  in  their  office,  by 
the  name  of  The  Commissioners  for  Lodging- 
Houses  in  the  Parish  of  (  .  .     .    -      . 


respect  to  the  borrowing  of  money  by  any  company 
on  mortgage,  and  the  provisions  of  the  same  Act 
with  respect  to  the  aeconntability  of  the  officers  of 
the  company,  and  the  provisions  of  the  same  Act 
with  respect  to  the  making  of  bye-laws,  subject  to 
the  provision  hereinafter  contained,  and  the  provi- 
sions of  tiie  same  Act  with  respect  to  the  reco- 
very of  damages  not  specially  provided  for,  and 
penalties,  so  far  as  such  provisions  may  respec- 
tively be  appplicable  to  the  purpose  of  this  Act, 
shall  be  respectively  incorporated  with  this  Act; 
and  the  expressions  in  such  provisions  appli- 
cable to  the  company  and  the  directors  shall 
apply,  as  regards  a  borough,  to  the  council,  and  as 
regards  a  parish,  to  the  commissioners ;  and  all  deeds 
and  writings  which  under  such  provisions  are  re- 
quired or  directed  to  be  made  or  executed  under  the 
common  seal  of  the  company  shall,  in  the  application 
of  such  provisions  to  this  Act,  be  deemed  to 
be  required  or  directed  to  be  made  or  exe- 
cuted, as  regards  a  borough,  under  the  common 
seal  of  the  mayor,  aldermen,  and  burgesses, 
and,  as  regards  a  parish,  under  the  common  seal 
of  the  commissioners ;  and  so  much  of  such  pro- 
visions as  are  applicable  to  the  secretary  of  the 
company  shall  apply  to  the  clerk ;  and  in  such  of  the 
said  provisions  as  relate  to  the  inspection  of  accounts, 
as  regards  a  borough,  the  burgesses,  and,  as  re- 
gards a  parish,  the  ratepayers,  shall  have  the 
privileges  of  shareholders. 

(To  bi  eoniimud.) 


the  peace  acting  in  petty  sessions.     Its  pmimmt 
are  briefly  these : — 

Within  three  months  after  its  date  (24tfa  Jaly, 
1851)  notice  is  to  be  given  by  the  proper  sotfaocity 
to  every  keeper  of  a  common  lodging-hoase  to  n- 
gistar  it.  For  this  purpose  a  registo'  is  ts  he  kept 
by  SBcb  aathoiity,  in  whidi  is  to  be  tmlbmi  tte 
names  snd  residenees  of  the  keepers  of  all  nw 
lodging-hooses,  with  tiie  aitoation  of  the  hosK, 
and  the  namber  of  lodgers  authorised  to  be  nedved 
therein;  and  after  one  month  after  tath  notiae 
served,  no  lodger  is  to  be  reoeired  nntO  regntta- 
tion.  Power  is  given  to  the  local  authority  to  nike 
regulations  for  the  well-ordering  of  common  ls4g- 
iog-houses,  and  to  impose  peaalties  for  olfsces 
committed  against  such  regolationa. 

Keepersof  lodging-houses  antogirangtiesflf frnr 
being  tfaereia :  firaeseoessistobegivsntBaraCMr 
of  the  local  authority  to  inspect  suns.  By  the  IM 
seotion  the  keeper  is  to  cleanse  the  hooe  ««•■ 
as  required  by  the  authority.  Oflfenees  m  abjad 
to  a  penalty  not  exceeding  il.  for  errry  ofciee,Bid 
to  a  farther  penalty  not  exceeding  40s.  for  efcry 
day  during  which  the  olTenoe  continues;  and  far 
the  recovery  thereof,  the  danso  and  prsvisioas  tt 
the  Railways  Clanies  Consolidation.  Act  are  iaogf* 
porated  with  this  Act.  It  doee  iM>t  cxtad  to  Iks 
city  of  London— of  course,  no  ■aafai  law  (grissil 
improvemant  is  allowed  to  do  so. 

WdCampbeU's  new  CHariacI  Lam  Mshhi.da 
all  the  new  criminal  statutes  of  the  last  Issr  jssrs, 
and  a  digest  of  all  tHs  eases  daeidsd  dsiisg  the 
same  period,  will  be  pnblisbed  in  a  fisw  dift,  pace 
5s.  6d.,  by  the  editor  of  Quc't  CHasno/  Lok  Can. 


THE  MAGISTRATE, 

Airo  PAEOOHIAL  AND  MUmOIPAl  LATTTBS. 

A  STATtm  of  considerable  interest  and  import- 
ance, to  he  administered  by  magistrates  and  local 
authorities,  has  received  Uie  Royal  Assent,  and 
was  given  at  length  last  week  (17  Law  T.  166).  It 
is  entitled  "  An  Act  for  the  well-ordering  of 
Common  Lodging-houses."  Its  execution  is,  by 
the  2nd  section,  confided,  in  the  metropolis,  to  the 
of  police ; 


commissioners  of  police;   to  the  local   board  of 

health  where  sndi  exists;  where  then  is  no  such  ,  _ 

^___^     board,  in  the  municipal  corporation,  if  there  be!  bye-laws  onder  ths  PnUie  Hssltk  Ast,   11  &.  It 

)  in  the  CmaSf '  one,  and  if  there  be  none,  then  in  As  jnstiees  of  I  'Vist.  0.  ti,  s.  lU,  taiy  b*  isBpotait  a 


COMMON  LODGING-HOOS8S. 

A  STATUTS,  the  14  &  15  Vut.  c  28.  has  reccaUy 
passed  (24th  July,  1851),  for  the  wcO-oideriog  of 
common  lodging-houses.  The  want  of  frepsr  eoa- 
trol  and  inspection  liad  been  much  ttit,  partifsMf 
at  the  period  whan  contagious  rtinrass  pttrnkdm. 
the  oonntry. 

The  provisioos  of  the  ststnte  wtH  hers  to  bsfsk 
in  ferae  by  the  oommissioners  <rf  poiiee  is  tie  m^ 
tropolitan  district ;  by  the  local  board  of  hesk^ 
where  one  is  established;    where  no  sseh  bosri 
exists,  then,  in  boroughs  by  tbe  town-oonncil,  is 
other  places  having  an  ImprovenMot  jlet,  tfoosi- 
misaionen,  trustees,  or  other  body  for  nwsfing 
the  same ;    in  all  other  places,  by  the  jartioM 
of  tbe  peace  acting  in  petty  seaaoaa.    Ths  sk> 
peases  incident  to  canying  the  prssiaass  ol  te 
Act  into   effect  are  to   be   borne   by  the  ft&es 
fund,  the  district  food  of  the  Board  of  EesHh, 
the  borough  fund,   and  improreaasot  rata ;   bat 
when  executed  by  justices,  then  the  expense  is  to  he 
borne  OS  part  of  the  general  expenses  of  the  ooa- 
stablewickj  or,  in  other  words,  oat  of  tiie  poor- 
rate.     Sec.  6  enacts  that  within  three  months  alter 
the  passing  of  the  Act  the  local  authority  duU,  1 
from  time  to  time  thereafter  auqr,  give  to  the  1 
of  every  common  lodging-boose  a  notice  ia  1 
requiring  tbe  keqier  to  register  tbe  hoass.    Sse.  7 
directs  the  local  authority  to  keep  a  reglalsr,  ia 
which  shall  be  entered  the  names  and  resiaessesef 
all  common  lodging-house  keepeta,  the  aitaatioo  of 
every  such  house,  and  tbe  cumber  of  lodgsn  ac- 
cording to  the  Act  to  be  received  thereto.    Sec  9 
gives  power  to  the  local  authority  to  make  regib- 
tions  respecting  such  houses  for  any  of  the  pr- 
poses  respecting  the  same ;  for  which  tbe  loc^  bosiA 
of  health  are  by  the  Public  Health  Act,  1848,  aa. 
tborised  to  make  bye-laws,  and  for  tbe  walt-asdar- 
ing  of  such  houses,  and  for  the  aeparatisa  al  te 
sexes  therein ;  such  regulations,  however,  on  not 
to  be  in  force  until  they  have  hem  lua&imai  by  a 
Secretary  of  State.   It  is  probable  that  one  ssjtef 
set  of  r^ulations  will  be  issued  noder  the  aulbmlty 
of  theSecretaryof  State;  and  any  alteratioiulheRXB, 
owing  to  local  position,  could  be  made  by  die  local 
authority  under  the  sanction  of  Govemntent      See. 
10  gives  the  local  authority  the  same   power  of 
ioiposing  penalties  on  offeodera  againat  the  isga- 
lations,  subject  to  the  same  restrietioiis,  a*  the  laeal 
board  with  respect  to  ofoidsts  sgaiast  saeh  Iqpa- 
laws ;  and  such  penalties  sbsll  be  rwowabls  m  lk> 
same  way  OS  is  provided  in  the  said  Act  wid>  respert  is 
the  penalties  imposed  on  offiendere  against  sack  kyv. 
laws ;  and  a  copy  of  the  said  regulations  pnrpertiag 
to  be  signed  by  the  Secretary  of  State,  and  also  to  he 
signed  by  the  local  authority  (or  to  be  aetlei  with. 
tbe  seal  of  the  some  in  case  it  have  a  oeol).  duU  he 
receivable  in  evidence,  of  such  regulotiona  and  at 
the  duly  making  and  confirming  thereof.     By  the 
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upon  offenders  against  the  same,  not  exceeding  five 
pounds  for  each  offence  ;  and  in  the  case  of  a  con- 
tinuing offence  a  farther  penalty,  not  exceeding 
the  sam  of  forty  shillings  for  each  day  after  written 
notice  of  the  offence  from  the  said  local  board ;  sneh 
penalties  being  recoverable  before  two  justices,  with 
costs  of  proceedings.  Sec.  11  directs  that  tbo 
keeper  of  a  common  lodging-house  shall,  wher  a 
person  is  ill  of  ferer,  or  any  infectious  or  con 
tagioos  disease,  give  immediate  notice  thereof  to 
the  local  authority,  or  some  officer  of  the  local 
authority,  and  also  to  the  poor-law  medical  officer, 
and  the  poor-law  reKering  officer  of  the  anion  or 
parish  in  which  the  common  lodging-house  stands. 
Sec.  12  enables  any  officer  of  the  lo«d  authority  at 
all  times  to  have  free  access  to  the  bouse,  or  any 
part  thereof.  Sec.  13  provides  for  the  thorough 
cleansing  of  all  rooms,  paasagn.  stairs,  floors,  win- 
dows, doors,  walls,  ceiBngs,  privies,  cesspools,  and 
drains  as  often  as  shall  be  required  by  the  local 
authority,  and  to  limewash  the  walls  and  ceilings  in 
the  first  week  in  the  months  of  April  and  Oetober 
in  each  year.  Sec.  14  provides  for  any  offence 
against  the  Act,  or  the  bye- laws,  or  regulations,  or 
if  any  person  be  confined  to  bed  for  forty-eight 
hours  by  (Sever,  or  any  infectious  or  contagious 
disease,  without  tke  keeper  giving  notice  tiiereof, 
and  inflicts  a  penalty  not  ezoee&ig  five  pounds 
for  every  offence,  and  a  further  penalty  not  exceed- 
ing forty  shillings  for  every  day  during  which  the 
o^nce  continues.  The  Act  does  not  exempt  any 
person  from  any  penalty  or  other  liability  to  whi(» 
he  might  be  subject  irrespective  of  that  Act.  By 
sec.  15  the  clauses  and  provisions  of  the  Rulway 
Clauses'  Consolidation  Act,  1845,  "  with  respect  to 
the  recovery  of  damages  not  specially  provided  for, 
and  of  penalties,  and  to  the  determination  of  any 
other  matter  referred  to  the  jnsUces,"  are  for  the 
purposes  and  execution  of  the  -ict  incorporated 
with  the  Act.  By  sec.  16  tbe  local  authority,  and 
all  justices,  constables,  and  otiiers,  shall  respectively 
have  full  jurisdiction,  powers,  and  authorities,  and 
indemnities  for  executing  the  several  provisions  of 
the  Act ;  and  the  restrictions  of  the  Public  Health 
Act,  1848,  as  to  the  hours  within  which  common 
lodging-houses  may  be  entered  by  persons  authorised 
by  a  Local  Board  of  Health,  shall  not  apply  to  that 
Act. 

The  Act  does  not  extend  to  the  city  of  London, 
or  the  liberties  thereof,  or  to  Scotland. 

There  is  no  power  given  in  the  Act  to  demand 
any  fees  to  be  paid  by  lodging-house  keepers  for 
anything  done  in  pursuance  of  the  Act  for  register- 
ing the  houses.  Such  fees  will  therefore  have  to  be 
borne  by  the  local  authority,  whatever  it  may  be. 
Upon  justices  in  petty  session  divisions  will  devolve, 
in  a  great  measure,  the  working  of  the  Act,  apart 
from  towns  and  boroughs.  M^ere  police  are  esta- 
blished, the  superintendent,  or  some  other  officer, 
will  be  the  most  likely  person  appointed  as  the 
officer  of  the  local  authority,  A  notice  made  out 
in  duplicate  should  be  given  to  the  lodging-house 
keeper,  so  that  one  should  be  filed  with  the  local 
authority  ;  also  a  certificate  should  be  given  to  the 
keeper  of  bis  registry,  accompanied  with  the  regu- 
lations which  are  to  guide  him.  Under  boards  and 
corporate  boroughs,  the  seal  of  office  affixed  to  a 
copy  of  the  regulations,  when  they  have  been  ap- 
proved of  by  the  Secretary  of  State,  will  be  evidence 
to  make  them  so  in  petty  session  divisions.  The 
magistrates,  or  the  majority  of  them,  should  sign  a 
copy  to  be  filed  with  their  clerk  ;  and  if  the  derk 
were  to  sign  a  certificate  of  registry,  and  also  the 
copy  of  the  regulations  when  given  to  the  lodging- 
house  keeper,  it  would  in  some  measure  vouch  that 
such  documents  were  authentic.  The  words  "com- 
mon lodging-house,"  made  use  of  in  the  statute, 
are  of  large  meaning,  and  wHl  require  some  atten- 
tion to  the  description  of  such  houses  as  would 
come  within  the  jurisdiction  of  the  local  authorities. 
Many  beer-houses  are  accustomed  to  receive  tramps 
and  wayfarers  to  lodge ;  such  beer-houses  would,  in 
fact,  be  lodging-houses,  as  they  ye  under  no  obliga- 
tion similar  to  licensed  publicans  to  receive  travellers 
at  all  times,  and  therefore  would  require  to  be  regto- 
tered.  ^^^^^^^^  F. 

JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

OvM  of  the  most  interesting  and  important 
leases  as  to  the  Law  of  CalU  has  been  reported 
:ta  tis  from  the  Coart  of  Q.  B.  in  Ireland, 
where  it  was  very  elaboratly  and  learnedly 
•xtpatd   and    considered.     In    Tha  UtiUmd 


Oreat  Watem  BaOuay  Company  r.  Qaro,  17 
Law  T.  848,  IB  an.  action  i>.r  calls,  defendant 
pleaded  tiMt  he  boBKht  tiie  shares,  and  then 
and  at  the  time  what  ois  name  was  placed 
upon  the  list  cf  shareholders,  and  when  the 
calls  in  qnestton  were  made,  he  was  and  still  is 
m  u^OHt,  nnder  the  a^e  of  twenty-one,  and 
that  he  had  tot  derived,  and  did  not  seek  or 
claim  to  derive,  any  profit  or  advantage  what- 
Boerer  from  the  said  shares.  It  was  held  to 
be  a  bad  plea,  because  it  did  not  contain  an 
averment  of  an  eeprest  repudiatwn  of  any 
interest  in  the  shares,  a  decision  which  amounts 
to  this,  that  for  an  infant  to  escape  liability,  it 
is  not  enoneh  that  he  does  nothini;  to  shew 
acceptance,  ne  mnst  emprestly  repudiate. 


WINDING-UP. 
Wb  were  enabled  last  week  to  give  a  full  report  of 
the  very  important  decidon  of  tiie  House  of  Lords 
as  to  the  liaUlily  of  allolleet  in  Cooper' i  case,  17 
Law  T.  237,  the  result  of  which  we  have  already 
made  known  to  our  reuien.  It  srill  suffice  now  to 
state,  that  a  mere  allottee  of  shares,  who  has  signed 
no  Parliamentary  contract  or  subscription  deed,  is 
not  liable  as  a  contributory,  whether  he  has  or  has 
not  paid  a  deposit.  Undoubtedly  this  was  the  law 
previous  to  this  Joiot-Stodc  Companies  Registration 
Act ;  Md  the  only  qoastion  was,  whether  the  pro- 
visions of  that  Aet  nade  a  sahieriber  of  riarss-a 
partner.  We  stated  afc  some  length  <lie  reasans  that 
led  to  the  oonehision  that  they  did  so ;  but  tiw 
HoQse  of  Lords  has  held  etkerwise,  although,  as  it 
still  appears  to  us,  without  sufficient  grounds.  Bat 
the  ciuestion  is  now  finally  settled. 

B*  parte  Omt,  17  Law  T.  240,  was  another  ei 
as  to  eaUt.  The  Master  had  divided  theooatribntories 
into  two  classes,  the  first  of  whom  had  eaeented  the 
subseription  oontnct.  Debts  had  been  proved. 
To  provide  for  these  and  expeans,  the  Master  made 
a  call  apoo  that  class.  It  was  olqected,  that  before 
a  call  aenU  be  made  the  oosamitlee  of  management 
I  should  be  required  to  account  for  the  depaaitsreodved 
by  them,  which  were  soffident  to  meet  the  debts ; 
bat  the  Master  had  made  no  djstinction  betweeo 
the  committee  of  naanagement  aad  the  other  diare- 
holdoi.  The  Coort  was  of  this  opiaMm,  a 
dittiarfd  tike  order  far  the  call. 


TiuNO,  Readthg,  and  Basinostokb  Railwat. 
— ^Thursday  there  was  a  meeting  in  this  mattrr  be- 
fore Master  Richards  to  consider  the  claim  of  Messrs. 
Hm  and  Bverell,  the  late  solidti>n,  for  4,000/.  Mr. 
Roxburgh,  counsel  for  Mr.  Wryghte,  the  official 
manager,  opposed  tiie  daim,  upon  the  ground  that 
it  had  already  been  disallowed  by  Mr.  Commissioner 
Fane  when  this  company  was  before  the  Court  of 
Bankmptcy.  Mr.  Everell  contended  that  he  was  at 
liberty  to  go  into  fresh  evidence  before  the  Master, 
who,  however,  after  a  discussion,  decided  that  Mr. 
Everell  must  either  apply  for  a  re-hearing  before  the 
commissioner  or  take  the  debt  as  disallowed. — 
Daily  Newt. 

LaNCASHIKK,  CrSBBIRB,  and  STAFrOBDSHIBB 

Railway. — Further  proceedings  in  this  matter 
have,  with  the  ooosent  of  the  parties,  been  adjourned 
to  next  term,  to  allow  of  negotiations  for  a  ooaapro- 
miae  being  carried  out. 

Rotal  Bank  of  Austbalia. — On  Thursday, 
before  Master  Richards,  a  meeting  was  held  to  con- 
sider a  compromise  with  the  executors  of  Mr.  J.  P. 
Robinson,  deceased.  Mr.  H.  Harris,  solicitor  for 
the  official  manager,  stated  that  an  order  had  been 
made  on  the  executors  for  uayment  of  2,500/.  ba- 
lance of  calls  due,  but  the  affidavit  of  the  executors 
shewed  that  after  paying  certain  debts  and  liabilities 
of  the  testator  there  was  a  very  small  balance  in 
hand,  and  that  they  had  also  instituted  a  suit  to  ad- 
minister the  testator's  estate.  Under  these  cironm- 
stancss  the  offidal  manager  consented  to  take  350/. 
in  discharge  of  the  Master's  order,  but  reserving  all 
subsequent  rights  as  to  future  calls  to  be  made  under 
the  estate.  The  Master  confirmed  the  compromise. 
— Daily  Newe. 

Boston  and  Grantham  Railway. — On  Mon- 
day two  claims  were  brought  in  before  Blaster 
Hnmphrey,  consisting  of  1.200/.  for  engineering 
and  200/.  for  surveying,  with  other  smaller  liabilities, 
by  Mr.  Belcher,  the  official  manager.  A  question 
was  also  raised,  but  the  consideration  of  it  was  ad- 
journed, as  to  how  far  it  was  expedient  that  a  gentle- 
man who  had  acted  as  one  of  the  members  of  the 
prorisional  committee  should  continue  to  act  as 
solicitor  to  the  official  manager  in  winding  up  the 
company's  afiiurs. — T^iio. 

KiLBRicKiN  Mining  Company. — On  Monday  a 
final  meeting  in  this  matter  was  held  before  Master 
Ridiards,  when  a  report  of  the  state  of  (fairs  from 


Mr.  Wryghte,  the  official  manager,  was  read  hy  Mr* 
H.  Harris,  his  solicitor.  It  appeared  that  the  mine« 
situate  near  Ennis,  county  Clare,  was  originally 
bought  firom  Mr.  H.  Cnx^ford  for  13,000/.  and  WM 
worked  by  the  company  from  1846  to  1848  at  a  loss 
of  15,000/.  To  pay  off  undisdiaifed  debts  of  5651. 
a  call  of  30s.  was  made,  wUch  realised  1,466/.  or 
about  610/.  more  than  was  required,  aad  a  retam 
dividend  of  14s.  7d.  was  declared  payable,  the  wind- 
ing-up coat  being  about  200/. — Daily  Newt. 


PETITIONS,  ORDERS,  MEETINGS,  AP- 

POINTMENTS,  CALLS.  Ac. 
[iBnooBiied,  iiraad,  and  made,  daring  the  past  waek.} 
Unet  WaUt 
and  prove  ( 


Dind  Wittnt  BmUmati  Cnwom.— Creditors  to  osnate 
(GouMf,  Aug.  5).— Bm*. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

Thb  statute  of  Henry  8  has  expressly  induded 
"  manors,"  and  authorised  their  partition  among 
tenants  in  common.  The  difficulty  consists  in  doing, 
it.  In  Hanbury  v.  Hutiey,  17  Law  T.  238,  oaa 
was  entitled  to  two-thirds  and  the  other  to  one-d^ 
of  a  manor.  On  a  bill  filed  for  a  partition,  a  ds« 
cree  was  made  accordingly,  and  it  was  referred  to 
the  Master  to  report  upon  the  nature  of  the  pro- 
perty  and  the  right  of  the  plaiatiffi,  bat  the  Master 
of  the  RoUs  refused  to  say  then  how  the  partitkn 
should  be  effected. 

WUI  cases  again.  Bacon  v.  COehy,  17  Law T. 
239,  was  a  case  of  election.  It  is  unnecessary  to 
repeat  here  all  the  drcnmstances  under  which  cer- 
tain devisees  were  put  to  their  dection  which  thsy 
would  take  of  two  alternative  benefits.  Bidgwag 
V.  Bidgway,  17  Law  T.  239,  was  a  question  of  cos- 
etnteUon,  A.  gave  the  residue  of  his  personal 
estate  to  trustees,  in  trust  for  his  danghter  B.  Car 
life,  aad  after  her  death  in  trust  for  her  ohildnB, 
with  a  gift  ever  should  B.  die  without  a  ckUd,  or 
one  who  should  attain  twenty-one  or  marry.  B« 
died,  leaving  C.  her  only  child,  who  died  under 
twenty-one.  It  was  held  that  the  property  vested 
in  C.  so  that  the  income  accruing  between  tha 
deaths  of  B.  and  C.  belonged  to  her.  WUion  r. 
Bennett,  17  Law  T.  240,  was  a  devise'  of  real  and 
personal  estate  to  A.,  B.  and  C.  their  heirs,  dec. 
upon  oertein  trusts,  with  power  to  them,  and  tba 
surrivors  and  survivor  of  them,  his  heirs,  tie.  to 
sell  all  or  any  partof  the  said  property.  B.  sur- 
vived, and  appointed  D.  and  £.  his  executors,  de- 
vising to  them  his  trust  estates.  They  contracted 
to  sell  part  of  his  copyhold  estate  to  a  purchaser ; 
but  it  was  objected  that  they  had  not  a  power  of 
sale.  "  Hyde  had  devised  his  real  and  personal, 
copyhold  and  leasehold  "  estates  to  trustees,  their 
hdrs,  executors,  and  administrators ;  that  was,  his 
real  and  copyhold  "  estates  to  the  trustees  and  their 
heirs,  and  the  personal  esteto  to  the  trustees,  thsir 
heirs  and  executors."  But  the  point  was  hdd  to 
be  too  doubtful  to  compel  the  acceptanoe  of  the  tiUe 
by  tiie  porchaser.  In  Botdyer  v.  Smith,  17  Iiaw  T. 
247,  it  was  held  that  where  a  trustee,  to  whom  pro- 
perty is  given  by  will,  with  an  unlimited  discretion 
as  to  the  quantity  of  estate  he  may  give  to  the 
cst/m  gue  truitt,  gives  but  a  nominal  share  to  on* 
of  them,  the  Court  mil  not  ingnire  into  his  reasons 
for  so  doing,  unless  there  be  an  allegation  that  be 
was  actuated  by  corrupt  motives. 

An  interesting  case  nnder  the  Prescription  Act, 
2  &  3  Wm.  4,  c.  71,  is  reported  from  the  Court  of. 
Error.  In  2T*«  PUulerert'  Company  v.  Ttie  Pariih 
Clerke'  Company,  17  Law  T.  246,  the  qnestion  was, 
is  the  payment  of  a  rent  of  10s.  a  yew  evidence  of 
the  interruption  of  enjoyment  of  certein  lights  nnder 
the  third  section  of  that  statute  ?  Lord  Campbkx, 
C.J.  pronouncing  the  judgment  of  the  Court,  asdd, 
"  I  think  that  it  is  not.  To  establish  an  interrap- 
tion,  there  mnst  be  a  diseon/intMuef  if  the  ei^i^f~ 
meat.  Here  there  has  been  an  absolate  enjayasart 
for  a  spaoe  of  twenty  years,  without  any  intwroj^ 
tion." 

A  statute  of  considerable  importance  to  Hie  Lam 
^Landlord  and  Tenant  has  just  recdved  the  Royal 
Assent.  It  is  14  &  15  Vict.  c.  25,  17  Law  T.  166, 
and  is  to  improve  the  law  in  relation  to  emblements, 
growing  crops  seized  in  execution,  and  agricnltaral 
tenanU'  fixtures.  It  provides  that,  on  the  deter- 
mination of  leases  or  tenancies  under  a  tanaat  for 
life,  instead  of  the  landloid  beiag  eatitled  to  B«sMa» 
aoeate,  the  tenant  slull  hold  to  the  espiratien  of  Hm 
cnnent  year.  Growing  crops  seised  and  saM  tmdsr 
an  execution  are  to  be  liable  for  tiie  "rent 
wUoh  may  accrue  and  become  due  to  the  landlord 
after  any  such  seizure  and  sale."    A  proviso  whidi 
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eertunlT  appears  to  give  the  landlord  quite  a  new, 
and  leeminglj  an  nnjast,  preference  over  a  creditor. 
The'  next  is  more  beneficent.  It  empowers  :tbe 
tenant  to  remove  buildingi  and  fiztoret  erected  bj 
Um  on  farmi,  nnlen  the  landlord  elect  to  take 
th«m  at  s  Taloation ;  and,  laatly,  if  a  tenant  qait, 
laaring  tithe  rent-cbarge  nnpaid,  the  landlord  ii 
empowered  to  paj  the  same,  and  recover  it  from 
the  tenant  by  an  action  at  law,  as  if  it  were  a  simple 
contract  debt.  

REGISTRATION  OF  DEEDS. 

TO  THK  EDITOR  OP  THK  LAW  TIUE8. 

Sis, — As  yoa  invite  anggettions  on  this  snbjeet,  I 
venture  to  ofler  my  opinion  that  the  registration  of 
deeds  could  be  effected  through  the  medinm  of  the 
oommissionen  authorised  to  take  the  acknowledg- 
ments of  married  women  by  means  of  a  certificate 
or  memorial  to  be  siipied  by  the  eonmissioners,  and 
•  memorandum  to  be  indorsed  on  the  inatrument 
itself,  and  signed  by  the  commissioners.  The  me- 
morial  or  certificate  to  be  registered  in  London. 
Whether  an  affidavit  may  be  necessary  or  not,  and 
tiie  form  of  the  certificate  'or  memorial  are  subjects 
for  fiitnre  consideration,  I  think  this  would  be  an 
inexpensive  and  effectual  manner  of  carrying  out 
tile  principle  of  registration.  R.B. 

Angost  4,  1851.      

LANDLORD  AND  TENANT. 

TO  THC  BDITOB  OP  TRB  LAW  TIMRS. 

SiB, — ^Allow  me  to  call  your  attention  to  the 
recent  Act,  14  &  15  Vict.  c.  25,  s.  1. 

On  reading  the  claose  in  question,  it  appears  to 
me  mnch  haraship  will  be  imposed  on  tenants  hold- 
ing from  year  to  year  under  a  tenancy  created  by 
tenant  for  life. 

It  appears  that  the  period  formerly  allotted  for 
Betting  in  the  emblements,  six  months,  is  now  abo- 
lished, and  the  tenant  is  to  qait  on  the  expiration  of 
the  yearty  tenancy,  and  without  notice ;  so  that,  if 
tenant  for  life  dies,  say,  on  the  e4th  day  of  Manh, 
■ad  the  yeariy  tenancy  should  expire  on  the  25th  of 
the  same  month,  the  tenant  must  quit  on  the  day 
following  the  decease  of  tenant  for  life,  on  the  terms 
of  One  contract  with  tenant  for  life  as  to  payment 
for  crops  and  seeds  and  the  like. 

Another  view  of  the  case  may  be  stated  thus, 
viz. :  if  tenant  for  life  dies  on  26th  March,  the 
tenancy  would  continue  until  the  25th  March  in  the 
next  following  year. 

Is  not  this  rendering  the  law  more  uncertain  than 
ever  ?    It  appears  so  to  me. 

I  am, 'sir,  yours,  &c. 

Birmingham,  Edward  Baker. 

Angust  5,  1851. 


(fiturin. 

COURTS  BARON. 
There  is  in  my  office,  as  steward  of  a  Court  Baron, 
a  table  of  fees  payable  to  the  steward  and  to  attor- 
neys in  plaints,  and  to  witnesses  and  court  fees. 
He  table  is  thos  headed  : — 

"Boronghof '1  A  table  of  the  ancient  and  allowed 
/fees   of    the   Court   Baron  of  the 
borough  of  ,  in  the  county  of  ,  as 

the  same  was  transmitted  to  London  to  the  honour- 
able the  commissioners  appointed  to  survey  the 
officers  of  justice  in  England  and  Wales,  and  to  in- 
quire into  their  fees  in  pursuance  of  his  Majesty's 
commission  under  the  great  seal  of  Great  Britain, 
bearing  date  the  27th  day  of  July,  1733." 

Can  any  of  your  learned  readers  inform  me  what 
report  the  commissioners  made  of  their  inquiries, 
and  where  is  such  report  to  be  found  ?  and  where  are 
the  returns  made  to  them  deposited  ?    iNauiRER. 


Nxw  Act  relatino  to  Landlord  and 
ItaANT.— A  new  Act  came  into  force  on  Thursday 
vreek  (14  &  15  'Vict.  c.  25),  to  improve  the  law  of 
landlord  and  tenant  in  relation  to  emblements,  to 
growing  crops  seized  in  execution,  and  to  agricul- 
tural tenants'  fixtures.  It  enacts  that,  on  the  de- 
termination of  leases  or  tenancies  under  tenant  for 
Iifi^  &c.  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  forms  or  lands 
mtil  the  ezpu«tion  of  the  current  year.  Growing 
ctopi  of  the  tenant  seized  and  sold  under  an  execu- 
thm  shall,  in  default  of  suffident  goods  and  chattels 
of  the  tenant,  be  liable  for  the  accruing  rent ;  "  not- 
withstanding any  bargain  and  sale,  or  assignment, 
vrhich  may  have  been  made  or  executed,  of  such 

rwing  crops,  by  any  such  sheriff  or  other  officer." 
tenant  may  remove  the  buildings  and  fixtures 
erected  by  him  on  a  farm,  nnless  the  landlord  shall 
dect  to  take  them.  Further,  H  is  provided  that  on 
a  tenant  quitting  the  place,  leaving  the  tithe  rent 
charge  nnpaid,  the  landlord  may  pay  the  same,  and 
recover  it  from  the  first-named  tenant  as  if  it  were  a 
simple  contract  debt.  The  Act,  whidi  is  not  to  ex- 
tena  to  Sootland,  contains  five  cUoies. 


CRARrrABLB  TB0*t»— The  BUI  for  facilitating 
and  better  securing  tiie  due  admhjistiation  of  chsn-  ^ 
ties  in  England  and  Wales  was,  broaght  Irom  the 
Lords  on  the  31st  oi  July  tart.  Itproposes  to  vest  j 
with  the  Lord  ChanoeDor  tiie  appdntoent  of  not  | 
fewer  than  five  commissimien,  two  of  wiiom  *>llbe| 
paid  a  salary  not  exceeding  2,000/.  a  year.  TTie 
duties  of  the  commissioners  will  be  to  inquire  toto 
the  condition  and  management  of  charities,  to  enter- 
tain applications  for  their  opinion  or  adnoe,  ac. 
They  will  have  power  to  issue  precepts  for  the  pro- 
duction of  accounts  and  documents  by  trusteesj&c. 
of  charities— to  administer  oaths  to  witnesses.  They 
may  certify  certain  cases  to  the  Attorney-General, 
who  will  institute  legal  proceedings  with  respect  to 
such  cases.  A  charge  not  exceeding  2d.  in  the 
pound  will  be  levied  on  incomes  of  charities  not 
amounting  to  or  exceeding  10/.  in  order  to  provide  a 
fund  for  discharging  the  expenses  of  carrying  the  Act 
into  execution.  Jurisdiction  in  the  rases  of  chanties, 
the  incomes  of  which  donotexceedSO/.  will  be  given 
to  the  district  Courts  of  Bankruptcy  and  judges  of 
County  Courts.  In  the  cases  of  charities  for  the 
exclusive  benefit  of  persons  of  a  particular  religion, 
thetmstees  must  be  of  the  same  religion.  A  reserva- 
tion of  rights  and  privileges  of  the  Church  of  Eng- 
land, with  respect  to  charities,  is  inserted  in  the  Bill. 

COUNTY  COURTS. 

ftninmarg. 
Thr  new  Rules  of  Practice  in  the  County  Coarta 
direct  that  the  Rules  of  Practice  adopted  by  the 
Insolvency  Court  in  London  shall  be  the  rules  that 
are  to  regulate  the  Practice  of  Insolvency  and  Pro- 
tection in  the  County  Courts.  Hence  to  all  the 
officers  and  practitioners  in  the  County  Courts  the 
value — nay,  the  absolute  necessity — of  the  reports 
which  are  here  conveyed  to  them  of  the  decisions 
of  the  Insolvency  Court  in  London,  for  those  deci- 
tions  will  govern  them.  Last  week  offered  three 
which  should  be  carefiilly  noted  in  Macrae'*  Prae- 
lice,  which,  it  may  be  stated,  is  now  the  recognised 
authority  in  the  London  Courts.  In  Se  Ctming, 
17  Law  T.  235,  the  word  retided  in  sec.  69,  which 
requires  an  insolvent  to  deliver  a  schedule  stating 
his  debts,  &e.  "  the  place  or  places  where  he  has 
retired  daring  the  time  when  his  debts  were  con- 
tracted" was  held  to  include  a  place  of  business,  and 
therefore  that  he  must  insert  in  his  description  all 
the  places  where  he  has  carried  on  a  trade  or  busi- 
ness. In  Re  Bennett,  17  Law  T.  235,  it  was  held 
that  the  Court  might  dismiss  the  petition  filed, 
because  a  Christian  name,  which  had  been  disused, 
was  therefore  omitted  in  the  petition  ;  and  in  Se 
Tidpuirth,  17  LawT.  235,  a  petition  was  dismissed 
where  the  petitioner  bad  wiUolly  omitted  a  debt 
from  bis  schedule. 

CZoy  V.  CrqfU,  17  LawT.  231,  was  an  appeal 
from  the  County  Courts,  bnt  the  question  involved 
in  it  had  no  relation  to  County  Courts  practice,  and 
therefore  it  is  noticed  in  the  department  to  which  it 
properly  belongs. 

The  case  of  Buchanan  v.  Kimung,  17  Law  T. 
244,  in  error,  affirms  the  judgment  of  the  Court 
below  npon  the  question  whether,  under  the  Small 
Debts  Act  (8  &  9  Vict.  c.  127),  and  consequently, 
under  the  corresponding  clause  in  the  County 
Courts  Act,  where  a  debt  is  ordered  to  he  paid  by 
instalments,  the  debtor  failing  to  pay  any  instal- 
ment can  he  at  once  committed  without  a  previous 
summons  to  shew  cause.  The  Court  of  Error  (two 
judges,  Erie,  J.  and  Martin  B.,  dissenting)  have 
decided  that  snch  a  commitment  without  a  previous 
summons  is  illegal.  But  upon  other  points  raised 
the  judgment  was  in  favour  of  Mr.  Buchanan,  and 
a  venire  de  novo  was  awarded. 

The  County  Courts  Extension  Bill  has  been 
dropped  for  the  Session,  consequently  the  Fovrtb 
Edition  of  Cbx  and  Uotfd'e  Law  and  Practice  of 
tie  Onaitjf  Court;  as  regnlated  by  the  new  rules  of 
practice,  and  containing  all  the  new  statutes,  &c., 
will  be  published  in  a  few  days. 

HOME  CIKCniT. 
Court  Da^a  for  the  month  of  Aognat. 

Edmonton,  Tneadsf,  28. 
St.  Alban'a,  Wednnday,  27. 
Hartford,  Thonday,  28. 
Btmett,  Friday,  29. 


Hitvhin,  Kondsy,  11. 
High  Wyooinb«,Tocsday.l2. 
Uxbridge,  Wednesday, '13, 
Wstford,  Wedneadsy,  20. 
Luton,  Thnraday,  21. 
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Summars. 
EaciTT  Practice. — Although    the    12th    order 
of  November  2,  1850,   states  that  exceptions  for 
scandal  and  impertinence  shall  be  set  down  "  by  the 


party  filing  the  same."  in  C»j/lt  t.  AiUfme,  17 
Law  T.  239,  where  the  defendant,  who  bad  taka 
the  exceptions,  had  neglected  to  set  them  down,  the 
plaintiff  was  allowed  to  do  so. 

In  Re  the  Vicar  of  PorUea,  17  Law  T.  240,  tbt 
Court  refused  to  make  an  order  for  payoaeotof 
dividends  due  on  certain  funds  transferred  fran  tfae 
old  Equity  Court  of  Exdirqner  to  tlie  Coort  of 
Chancery,  under  5  Vict.  c.  5,  when  no  dtridcada 
had  since  been  paid. 

la  Allen  v.  Loader,  17  Law  T.  241 ,  a  detendaat 
absconding  to  avoid  a  criminal  proceeding  was 
held  to  be  within  the  3Ist  order  of  Maj,  ]845» 
(which  gives  leave  to  enter  an  appearance  for  a  de- 
fendant in  certain  cases).  And  so  under  the  32Bd 
order  the  Court  will  direct  a  solicitor  to  be  asaigasd 
as  guardian  to  a  lunatic  defendant,  to  appear  mi 
answer.    (AtisseU  v.  WaUer,  17  Law  T.  241.) 

The  provisions  of  the  Truitees  Act  have  beea 
again  in  controversy.  In  Re  Hodftan'e  SetUt- 
ment,  17  Law  T.  241,  power  waa  given  by  a  settle, 
ment  to  A.  to  appoint  new  trustees  in  place  of 
trustees  dying,  or  being  desirons  of  n^ring.  A 
trustee  died,  and  a  petition  was  presented,  atatiag 
that  the  other  trustee  was  desirous  of  retiring,  and 
praying  that  the  donee  of  the  power  m%bt  be  per- 
mitted to  exercise  it.  Bat  it  appeared  in  ewidaiot 
that  the  surviving  trustee  did  iiof  wish  to  retire^ 
and  it  was  held  tlut  the  32nd  section  of  the  Trustee 
Act,  which  empowers  the  Court  to  app<rinc  a  traatae 
"  whenever  it  is  expedient,"  is  confined  to  the 
appointment  of  new  trustees,  and  does  ao<  aatho- 
rise  the  removal  of  a  willing  one. 

Two  eases  on  Oainu  al«>  reqaire  to  be  notioed. 
In  HUU  V.  ifRae,  17  Uw  T.  242,  it  was  heU, 
that  the  other  partner  was  a  neoeaaary  party  to  a 
claim  filed  by  a  creditor  of  a  firm  of  two  partaera, 
against  the  personal  representative-i  and  leadnaTy 
devisees  of  a  deceased  partner.  And  in  Llufi  v. 
Betteley,  17  Law  T.  242,  the  leave  of  the  Coort 
was  held  to  be  necessary  to  the  filing  of  a  ciain  to 
have  the  trusts  of  a  will  executed  wbich  disposed 
of  part  of  a  testator's  estate,  and  to  have  tbe  reii* 
due  administered. 

In  Land  v.  Itwrrag,  17  Law  T.  248.  where  A. 
by  erecting  a  mill  weir  acroia  a  river  betweea  h» 
own  mill  and  that  of  B.  had  eansed  the  latter  to 
be  flooded,  npon  which  B.  brought  an  actioa  aai 
obtained  a  verdict  for  the  ^leciaJ  damage,  it  was 
held  that  the  Court  had  nevertheless  jurisdiction  by 
injunction  to  compel  A.  to  discontiooe  the  nuiaanoe- 
"  It  appears  to  me,"  said  the  Lord  Cbaocdlor  of 
Ireland,  "  to  fall  within  that  elementary  )nris&Aaao 
inherent  in  this  Court  of  giring  relief  when,  the 
right  having  been  establised  at  law,  it  only  remains 
to  give  effect  to  the  rights  of  the  parties." 

Common  Law. — It  appears  from  the  case  of 
Buchanan  v.  Kinninf  (fai  error),  17  Law  T.  2*4, 
that  where  a  person  has  been  wrongly  iniprisaaed 
on  the  order  of  a  Judge  of  a  Small  Debt  Cowt,  it 
is  doubtful  whether  he  can  sue  in  trespass  at  all, 
but  that,  if  be  could,  the  attorney  a  the  party 
liable,  for  ordering  the  judge's  wanaat  to  be  pot 
in  execution. 

In  Sharp  v.  Eveleigh,  17  Law  T.  246,  a  Jodge 
at  Chambers  was  held  to  have  jnriadictioa  ander  IS 
&  14  Vict.  c.  61,  s.  13,  to  order  eottt.  akboe^ 
there  was  an  order  of  reference,  by  which  the  arU- 
trators  bad  the  same  power  to  certify  as  a  jodge. 

The  jCow  qf  Evidence  Bill  has  become  hw.  The 
many  and  great  improvements  which  it  makes,  and 
affecting  as  it  does  all  courts  and  arbitrationa,  aa 
edition  of  it,  with  explanatory  notes,  and  a  eopioaa 
index,  will  probably  be  required  in  every  a0rr 
Such  a  one  has  been  prepsred,  and  will  be  pob- 
lished  on  Wednesday  next,  in  two  sixes,  12aa.  tai 
8vo.,  to  bind  up  with  all  books  oo  evideaoe  txtS 
practice.  It  is  entitled  TTke  Lam  of  Bmdemet 
Amendment  Act,  with  notes,  introdoctioa,  and 
index,  by  Edward  W.  Cox,  Esq.,  Barrister-at- 
Law.  Price,  12nio,  2s.  6d.  hoards,  3f.  cloth,  4s.  6d. 
half-bound,  5s.  6d.  bound.  8vo.  edition,  3s.  6d. 
bosrds,  4s.  cloth,  5s.  6d.  half-bound,  7s.  bound. 


THE    MERCANTILE  LAWYER. 

One  manner  of  determining  wbetber  •  lot*  fe 
total  or  partial  was  ibewn  in  Rotetto  r.  Gmney, 
17  Law  T.  243.  A  vessel  and  iu  carip>  had 
been  hypothecated  (i.e.  pledged),  during  its 
voyage,  for  repairs.  After  this  it  was  aiRaw 
damaged,  and  towed  into  harbour  by  salretm. 
The  cargo  (com)  was  warehoused  in  a  damaRed 
state;  the  insured  gave  iMtice  of  abandoB- 
ment,  bat  a  portion  of  the  cargo  cooid  hw« 
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been  kiln-dried,  and  taken  in  a  new  bottom  to 
it«  deatination  in  a  marketable  state.  The 
salvors  sued  for  salvage  in  the  Admiraltr 
Court,  which  ordered  the  cargo  to  be  sold.  It 
was  held  that,  in  order  to  determine  if  it 
waa  a  partial  or  total  loss,  the  coarse  would  be 
to  estimate  the  cost  of  warehousing,  drying, 
and  transhipping  in  a  new  bottom  to  its 
-desUnation,  and  the  proportion  of  salvage  to 
the  cargo  saved,  and  if  in  the  aggregate  it 
exceeded  the  value  of  the  cargo  when  delivered 
at  its  destination,  then  the  loss  would  have 
been  total,  but  not  otherwise. 

A  singular  case  is  that  of  Longmeid  v.  Hal- 
Uday,  17  Law  T.  243.  A  wife  bought  for  her 
husband  of  defendant  » lamp,  which  he  sold, 
which,  on  her  using  it,  burst  and  injured  her. 
The  defendant  did  not  construct  the  lamp,  but 
had  it  put  together  by  others,  in  parts  pur- 
chased from  those  persons.  It  was  not  proved 
that  he  knew  of  the  defect,  and  the  jury  found 
that  there  was  no  negligence.  It  was  held, 
that  if  there  had  been  a  breach  of  contract, 
the  husband  might  have  sued  for  it ;  but  that, 
aa  there  was  no  misfeasance  towards  the  wife, 
independently  of  the  contract,  she  could  not 
«ae,  joining  her  husband,  for  damages. 


QturtH. 

CREDITOR  DEEDS.  ' 
In  the  coane  of  my  practice  I  have  observed  that 
in  some  cues  of  aasignmonta  for  the  benefit  of  cre- 
ditors, the  deed  has  been  executed  for  and  on  behalf 
of  cretlitois  hj  their  attorney  or  agent,  and  this 
without  any  power  of  attorney  for  the  purpose.  By 
section  224  of  "  The  Bankrupt  Law  ConsolidatioD 
Act,  1849,"  it  is  enacted  thatevery  detdd  arrange- 
ment "  signed  by  or  on  behaff  of  sbc-aeventbs  in 
number  and  value  of  those  creditors  whose  debts 
amount  to  1(W.  and  upwards,"  shall  be  binding  on 
all.  I  shall  feel  obliged  if  any  of  your  sub- 
scribeis  can  refer  me  to  an  aathority  that  such  a 
de«d,  executed  by  an  a^ent  without  a  power  of 
attoniey  for  the  purpose,  is  binding  on  the  creditor ; 
«od  whether  it  would  be  treated  by  the  Court  of 
Baokmptcy  as  a  deed  "  signed  by  or  on  behalf"  of 
such  creditor  widdn  the  meaning  of  the  224th  sec- 
tion. A.  B. 
Aoguit  5,  1851. 


ASSURANCE  CHRONICLE. 

HHm  nmt  interest  and  importano*  of  this  mlneot  to 
SoUdtors,  who  tnnuotth*  greater  portion  of  tM  At- 
■oraoea  bunaea  of  tha  United  Kin^lom,  toggeata  the 
otili^  of  a  brief  record  of  the  doingi  of  the  Tarioat 
candUatea  for  their  faronn.  The  prooeedingt  of  erery 
office  will  be  impartial^  giren,  if  tent.] 

London  Revsksionart  Intckbst  Socibtt. — 
On  Thursday  the  eleventh  annual  general  meetmg 
of  proprietors  in  this  society  took  place,  at  their 
offices,  4,  New  Bank-buildings — Sir  Peter  Laurie  in 
the  chair.  From  the  report  submitted  to  the  meet- 
in([,  it  appeared  that  the  present  year  was  the  third 
qumquennial  period,  in  wnich  the  deed  of  settlement 
provided  that  a  spedal  investigation  and  valuation  of 
the  property  of  the  society  should  be  made,  and 
which  had  accordingly  been  d<)ne.  From  the  calcu- 
lation of  Mr.  King,  toe  actuary  of  the  society,  the 
presoit  value  of  all  reversions,  policies  of  assur- 
ance, annuities,  and  cash  in  hand  amounted  to 
120,027'.  6s.  lOd. ;  and  Mr.  Peter  Hardy,  the  emi- 
nent actuary,  had  valued  their  assets  at  the  sum  of 
120,181<.  16s.  8d.  exceeding  Mr.  King's  estimate  by 
154/.  9s.  lOd.  which  the  directors  conaidraed  ss  a 
proof  of  the  sound  and  safe  principles  upon  which 
the  busiuess  of  the  society  was  condocted.  During 
the  past  year  reversions  had  been  leidised  to  the 
amount  of  6,355/.  3s.  8d.  which  yielded  a  dear  profit 
of  1,300/.  after  allowing  compound  interest  at  4  per 
cent.  Reversions  to  the  amount  of  6,341/.  were  due 
to  the  society,  and  would  shortiy  be  received,  and 
reversionary  property  to  the  amount  of  1%718/.  bad 
been  purchased  on  advantageous  terms,  and  5,000/. 
invested  by  way  of  redeemwle  annuity.  A  dividend 
of  five  per  cent,  free  of  income-tax,  was  declared, 
and  the  directors  announced  their  intention  to  con- 
vene an  extraordinary  meeting  of  proprietors,  to 
submit  for  their  consideration  a  plan  for  increasing 
the  capital,  and  extending  the  operations  of  the 
sodety.  The  adoption  of  the  report  having  been 
moved  and  seconded,  was  agreed  to  by  the  meeting, 
after  which  three  of  the  directors,  J.  F.  Glennie,  esq. 
Mark  Boyd,  esq.  and  P.  N.  Laurie,  esq.  who  retired 
by  rotation,  were  re-elected,  and  the  meeting  broke 
up. 


PROMOTIONS,  APPOINTMENTS, 

ETC.  ■ 

[Clerln  of  the  Peace  for  Coontiea,  Oitlee,  and  Boroagha 
will  oblige  by  regnlarlj  forwarding  the  namea  and  ad- 
dreatet  of  all  newJIagutratet  who  may  qualify.] 

Thi  Right  Hon.  Sir  John  Jervis  has  appointed 
Charles  Stoclcdale  Benning,  of  Dunstable,  in  the 
county  of  Bedford,  gentleman,  to  be  one  of  the  Per- 
petual Commissioners  for  taking  the  acknowledg- 
ments of  deeds  to  be  executed  by  married  women,  m 
and  for  the  county  of  Bedford ;  aim,  in  and  for  the 
counties  of  Hertford  and  Buckingham. 
The  Right  Honourable  Sir  John  Jervis  has  ap- 

Kinted  Edmund  Ward,  of  Prescot,  in  the  coun^  of 
joester,  gent,  and  George  Slade  Butler,  of  Rye, 
in  the  county  of  Sussex,  gent  to  be  Perpetual  Com- 
missioners for  taking  the  acknowledgments  of  deeds 
to  be  executed  by  married  women  in  and  for  the 
county  of  Lancaster,  and  the  counties  of  Sussex  and 
ICent  respectively. 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

METROPOLITAN  AND  PROVINCIAL  LAW 

ASSOCIATION. 
Thi  managing  committee  held  their  usual  mon&ly 
meeting  on  Wednesday,  the  6th  instant,  Mr.  E.  W. 
Field  in  the  chair. 

The  secretary  reported  the  position  of  the  vsrious 
BiHs  before  Parliament  for  the  amendment  of  the 
Uw. 

It  was  referred  to  the  conveyancing  committee  to 
consider  whether  or  no  it  would  be  expedient  to  pre- 
pare a  draft  Bill  for  a  general  registration ;  and  the 
secretary  was  instruct^  to  ascertain  the  views  of  the 
council  of  the  Incorporated  Society  upon  the 
subject. 

It  was  reported  from  the  equity  committee,  that 
they  had,  with  the  assistance  of  Iftr.  Mullings,  sug- 
gested some  amendments  in  the  County  Conrts 
nirther  Extension  Bill ;  particolariy  one,  rendering 
it  imperative  on  the  judges  to  awurd  costs  in  the 
Superior  Courts  in  cases  of  concurrent  jurisdiction ; 
and  one  extending  the  provisions  of  the  audience 
clause,  so  as  to  include,  not  only  suits,  but  all  pro- 
ceedings in  the  conrts ;  and  that  these  amendments 
had  been  adopted  and  introduced  into  the  Bill  by  the 
Solicitor-General. 

It  was  referred  to  the  equity  committee,  to  con- 
sider the  expediency  of  preraring  draft  orders  to 
carry  out  the  objects  of  the  Bill ;  and,  if  the  com- 
mittee should  see  fit,  to  prepare  snch  orders  accord- 
ingly. 

A  letter  was  read  from  a  member,  communicatiDg 
the  opinion  of  counsel  upon  the  right  of  notaries  to 
practise  as  conveyancers,  which  precisely  agreed  with 
the  opinion  which  had  been  communicated  to  the 
member  by  the  secretary. 

A  letter  was  read  fh>m  Mr.  R.  Maugham,  staling 
that  the  council  of  the  Incorporated  Society  con- 
curred with  the  committee  in  the  expediency  of  an 
application  to  the  judges  for  a  rule  compdling  attor- 
neys applying  for  leave  to  renew  their  certifiotes,  to 
serve  the  summons  upon  the  Registrar  of  Attorneys, 
instead  of  as  now,  applying  ex  partt;  and  that  they 
had  submitted  the  proposed  amoidment  to  the  jodges 
accordingly. 

A  case  of  alleged  malpractice  was  Airther  con- 
sidered. 

Letters  were  read  from  members,  requesting  the 
opinion  of  the  committee  upon  doBbtfiil  points  of 
professional  duty.  The  points  were  discossed,  and 
the  secretary  was  instructed  to  communicate  the 
opinion  expressed. 

The  secretary  was  instructed,  doring  the  lone 
vacatloo,  to  visit  Lincolnshire  and  the  Midland 
Counties :  and  to  hold  meetings  of  the  local  mem- 
bets  of  uie  Profession  in  principal  towns,  in  order 
to  explain  the  objects  and  operations  of  the  sssoda- 
tion,  and  its  dsims  to  more  extended  support. 

8,  Bedford-row. 


CORRESPONDENCE. 

PROSPECTS  OF  THE  PROFESSION. 

TO  TUB   BDITOK  OT  THI   LAW  TIMIS. 

Sib, — Yon  begin  your  leading  article  to-day  with 
the  startling  commencement  that  "The  die  is  cast." 
If  this  be  not  so  already,  I  fear  it  will  very  soon  be 
the  case,  without  the  most  stringent  efforts  ate  made 
by  the  Profession  to  prevent  such  a  catastrophe. 
Efrery  member  of  the  Profession  must,  I  should 
think,  see  the  ruinous  consequences  of  frn  trade  in 
law,  and  they  should  therefore  nse  their  utmost  en- 
deavours to  prevent  it.  The  question  then  arises, 
how  is  this  to  be  accomplished  ?  Now,  it  seems  to 
me  that  the  most  effectual  means  would_  be  to  get  as 
many  members  returned  at  the  ensuing  election 
(which  cannot  be  very  far  distant)  as  are  opposed  to 
the  sweeping  Uw  changes  of  the  present  day :  the 


lawyers  have  great  powers  at  electioneering  tinea, 
and  they  must  now  make  the  best  use  of  them,  for 
their  rery  exulenee  dependt  on  thenuelvei.  I  would 
also  suggest  that  the  Law  Associations  should  take 
the  present  state  of  things  into  their  serious  consi- 
deratioo,  and  that  associations  sbonld  be  formed 
where  none  at  present  exist,  for  a  like  purpose:  in 
&ct,  every  member  of  the  Profession  shoaU  join 
some  association  or  other. 

I  cannot  close  this  letter  without  calling  the  atten- 
tion of  your  readers  to  the  very  monstrous  sssertfams 
from  time  to  time  made  by  the  venal  Tlrates  aa  to 
the  existing  state  of  the  present  law,  as  well  aa  to 
the  lawyers  themselves.  Surely  these  statements 
should  not  go  forth  to  the  world  uncontradicted, 
however  the  Profession  may  be  inclined  to  treat  them 
with  the  contempt  they  deserve.  If  nnoontradicted, 
they  will  undoubtedly  have  their  weight  with  the 
million,  who  in  the  end  will  believe  (what  the  Timet 
seems  anxious  to  persuade  them),  that  the  law  of 
England,  under  which  this  country  has  so  long  flou- 
rished, is  the  most  iniquitous,  absnrd,  and  nnjust 
system  that  has  ever  existed  in  the  annals  of  the 
mrilised  world.  I  am.  Sir,  yoni*,  &c. 

July  26, 1851.  A  SoLicrron. 


LEGAL    INTELLIGENCE, 
nie  *— l«e». 

OXFORD  CIRCUIT. 

HiKBFOBD,  Monday,  Aug.  4. — There  were  hot 
two  new  causes,  one  of  which  was  withdrawn, 
and  the  other  undefended.  Of  the  two  others, 
which  completed  the  list,  the  first  wss  tried  two 
years  uo,  before  Mr.  Baron  Bolfe,  and  now  came 
down  for  a  second  trial,  a  ruling  of  his  lordship 
having  been  set  aside  on  a  writ  of  error,  in  the 
Exchequer  Chamber;  and  the  second  was  a  remanet 
from  the  last  Assizes,  as  the  judges  had  not  time  to 
try  them  before  they  were  obliged  to  go  to  Mon- 
mouth. 

The  Crown  business  was  very  light,  there  being 
only  25  prisoners,  of  whom  I  was  charged  with  rape, 

1  with  an  attempt  to  drown  an  illegitimate  inhnt, 

2  with  robbery  with  violence,  5  with  burglary,  I  witii 
horsestealing,  1  with  rabhCTy  from  the  person,  2 
with  receiving  stolen  goods,  and  11  with  larceny. 

WESTERN  CIRCUIT. 
BoDUiN,  Aug.  4. — ^The  commission  was  opened 
here  on  Satiumy  by  Lord  Campbell  and  Mr.  Jus- 
tice Coleridge.  Yesterday  their  lordships  attended 
divine  service,  and  this  morning  the  business  of  the 
Assizes  commenced.  In  the  civil  court,  in  which 
Mr.  Justice  Coleridge  sat,  there  was,  for  tiie  present 
drcnit,  a  very  heavy  cause-list,  there  being  no  less 
than  eight  causes  entered;  three,  however,  were 
undefended,  and  a  fourth  was  settled. 

NORTHERN  CIRCUIT. 

Newcastlb,  Aug.  1. — ^Tbese  Assizes  commenced 
to-day  both  for  the  town  and  county.  The  equipage 
and  "set-out"  of  the  High  Sheriff  (Sir  Horace  St. 
Paul)  have  excited  much  attention,  the  hon.  gentle- 
man not  baring  made  the  usual  arrangementa,  either 
as  it  respects  carriage,  liveries,  or  attendants.  All 
he  has  provided  is  a  fkmily  coach  and  pair.  It  is 
said  that  the  hon.  baronet  hod  expressed  his  deter- 
mination not  have  any  "  display "  during  his 
shrievalty. 

The  Court  was  opened  in  the  Moot-hall  at  eleven 
o'clock,  by  Mr.  Baron  Piatt,  with  the  usual  for- 
malities. The  grand  jury  baring  been  sworn  in,  his 
lordship,  in  bis  address,  directed  their  particular 
attention  to  some  cases  of  stabbing  which  were  to 
go  before  them.  Tha  other  cases  in  the  calendar 
were  not  of  a  nature  to  require  any  observstion 
from  him ;  but  as  he  had  the  honour  of  addressing 
gentlemen  of  high  respectability  in  the  county,  he 
coald  not  dismiss  them  without  expressing  his  great 
regret  that  in  this  county  and  this  country  the  gentry 
should  be  so  reduced  as  not  to  riiew  toe  ordinary 
respect  to  the  Crown ;  for  they  must  give  him  leave 
to  say,  that  it  is  not  the  judges  who  come  here  iii 
then  osra  name,  or  by  their  own  authority — we  are 
merely  ministers  under  the  sign  msnual.  We  have 
the  honour  to  attend  before  you  under  a  commisrion 
from  the  Queen  herself,  and  in  this  country,  whoe 
disloyalty  or  any  disregard  to  the  administration  of 
justice  would  be  considered  a  slur,  he  regretted 
much  to  see  that  the  usual  and  ordinary  garniture, 
by  which  that  loyalty  and  respect  to  the  lasrs  are 
manifested,  has  not  attended  these  Assizes. 

On  concluding  bis  address,  the  High  Sheriff  (Sir 
Horace  de  St.  nul,  bart.),  who  wss  sitting  on  the 
right  of  the  judge,  rose  and  said, — "  I  have  been 
accused  of  disloyalty;  I  publicly  declare  that  that 
accusation  is  unjust.    I  am  as  loyal  as  any  man." 

Baron  Platt  immediately  replied,  "I  am  sorry 
that  a  gentleman  who  has  the  means  of  shewing 
that  loyalty  to  the  Crown  in  a  proper  manner  shonla 
not  have  exhibited  it." 

His  lordship  then  left  the  court. 

Aoo.  2.— The  learned  judge  sat  in  the  Nisi  Prins 
Court  at  the  Moot  Hall,  at  nine  o'clock  this  mom- 
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ing,  and  procaeded  with  the  county  cause  list,  which 
eontaJnea  but  three  causes,  and  in  the  first  the 
reeoid  was  withdrawn,  without  an;  particulars 
coming  before  the  Court. 

MIDLAND  CIRCUIT. 

Wakwick,  Aug.2. — The  Crown  Court  was  opened 
thia  morning  at  ten.  The  calendar  contained  but 
tkenaoMS  of  twenty-six  prisonen  for  trial  for  of- 
fmceslcommitted  in  the  county,  to  which  must  be 
added  seren  from  the  borough  of  Birmingham.  The 
•bore  numbers  shew  a  very  satisfiutory  reduction  in 
crime  as  compared  witii  former  yean.  There  is  one 
caaa  of  arson,  one  of  setting  fire  to  gone,  one  man- 
skn^ter,  four  burglaries,  one  bigamy,  one  poach- 
ing, <»e  jwiiury,  two  stabbing  with  intent,  &c.  two 
fteoling  from  the  penon,  accompanied  with  rtolence, 
one  of  onoatoral  crime,  &c. 

Tbb  Monby  Okdbb  Dbpabtuxnt  of  thb 
PonvoPFicB. — A  return  to  the  House  of  Commons 
baa  baen  printed,  firom  which  it  appears  that  in  the 
year  ended  the  31st  of  December  last  there  were 
4.438,7 13  money  orders  issued  in  the  United  King- 
dom, aad  the  amount  was  8,494/198i.  lOs.  7d.  The 
Bomber  paid  was  4,431,235,  and  the  amount  paid 
waa  M83,0&5/.  Is.  lOd.  leaving  a  large  sum  unpaid 
of  the  number  issued.  The  expenses  of  the  depart- 
ment were  last  TeEur  70,577/.  and  the  commission 
was  73,813/.  on  the  orders. 


BIRTHS,   MARRIAGES,   AND   DEATHS. 

BIBTHB. 

SxY.— On  Uw  27th  ult.  >t  Abfaey-houe,  Skarbonw,  Lady 
'Kmt,  wife  of  Sir  Brook  Kay,  but.  of  a  aon. 

If  ACVAKAKA. — On  the  7th  inst.  at  12,  BromptoD<oresceat, 
the  wife  of  Henry  T.  J.  Mscnamars,  eeq.  barrister-at- 
law,  of  a  son. 

HABBUSBS. 

Bi,ms,  WilSam  Lamport,  esq,  of  Wortkiiig,  to  Emily 
Barden,  eldest  daoghter  of  the  late  John  Brewctt 
Austin,  eeq.  of  her  Ifajesty'i  Ordnance  Department, 
Tower,  ana  Doddinfton-grore,  Kennington,  on  the  3nd 
inst.  at  St.  Mary's,  Newineton. 

Oouttoon,  Mr.  Henry,  of  Dudley,  solicitor,  to  Miry 
Ward,  only  daughter  of  Mr.  Starkey,  of  Uie  former 
plase,  surgeon,  on  the  6th  inst.  at  Gfarut  Church,  West- 
oromwich. 

CowTBX,  William  John,  esq.  solicitor,  of  NewboxT,  only 
son  of  the  late  William  Cowper,  esq.  of  Dulwich,  Surrey, 
toGeorjrina  Charlotte.widowof  thelate  A.  UilUken,  esq. 
of  Dnblm,and  second  danffbter  of  John  Alexander,  esq.  of 
Ifewbury,  a  macistrate  of  that  borough,  and  coroner  for 
the  county  of  Berks,  on  the  6th  inst.  at  St.  Nicholas 
Church,  Kewbnrr,  by  the  Ber.  B.  Coort  Oazeley,  H.A. 
brother-in-law  or  the  bride. 

Sua,  Bobert,  esq.  of  Vmtr  Cknrar-etreet,  London,  soli- 
oitor,  to  Anna  Maria,  third  dangfater  of  the  Ber.  Biohard 
J<dm  Oeldart,  D.D.  rector  of  Little  Billing, in  the  county 
of  Northampton,  on  the  7ib  inst.  at  Little  Billing,  by 
the  Ber.  Richard  William  Geldart,  B.A.  brother  of  the 
brMe. 

Howatx,  Thomas  Jones,  esq.  of  Baton-plaoe,  West,  to 
BUen,  yonngest  dnghter  of  the  late  Thanaa  Ffooks, 


esq.  of  Sherborne,  Dorset,  on  the  eth  inst.  at  fit,  Peter's, 

BsAon-sqaare. 
JUDOB,  James  Bobert,  of  Bamsgate,  gentleman,  attorney- 

•t^nr,  to  Mary,  widow,  of  Henry  Aederio  Hodion,  esq. 

late  of  her  Mues^s  14th  light  Drageoas,  and  youngest 

daughter  of  the  Ber.  George  Darey,  incumbent  of  St. 

Peter's,  Maidstone,  on  the  5th  inst.  at  the  Catholie 

Church  of  St.  Augustine,  Bamsgate,  by  the  Ber.  Thos. 

CosUgan,  and  aftmwards  at  St.  Oeorge's,  in  the  same 

plaee,  by  the  Ber.  Jaa.  Barrow. 
DEATHS. 
BaowsB,  Wade,  esq.  one  of  har  Majesty's  jnsticee  of  the 

peace  for  the  counties  of  Wilts  and  Somerset,  on  the 

2nd  inst.  at  Monkton  Farleigh,  Wilts. 
Catu>w,  John,  esq.  deputy  clerk  of  the  conn^  court,  and 

for  serenteen  years  one  of  the  coroners  of  the  county  of 

BtaSord,  on  the  31st  uH.  at  his  residence,  Qreen  Hill, 

Cheadle,  asad  S2. 
HoasiBT,  John,  esq.  S.I.C.S.  civil  and  sessions  judge  of 

Cuddalore,  on  the  12th  of  June,  at  Madras,  aged  56. 


Chdichhill.  SiifDit,  Crisp-st.  Poplar,  and  Clidiit, 
Txoius,  Bt.  Thomas-Taad.Mfle-end  Old  Town,  bniUara, 
Aug.  20,  at  twelve,  ^pt.  10,  at  hslf-psst  tirelre,  Basing- 
haU-st.  Com.  FonDlanqne.  Off.  as.  Orahsm.  Sol. 
Cnllpn,  Sr,  High-st.  PopUr.    Petition,  Ang.  1. 

Clovohtov,  WZU.IUI,  auctioneer  and  appraiser,  Eings- 
ton-upon-Hull,  Aug.  20  and  Sept.  17,  at  twelve,  Kinis- 
ton-npon-Hnll.  Com.  West.  Off.  sa.  Carrick.  Sols. 
Biohardaon  and  Lee,  Hall.    Petitioa,  Ang.  6. 

Oujniu.1.,  JoBKPH,  pabliaher  and  bookseller,  21 ,  Old  Bond- 
St.  Ais.  20,  at  eieTen,  Sept.  20,  at  twelre,  Basinghsill.st. 
Com.  Ponblanqne.  Off.  as.  Stansfeld.  Sols.  Lanranoe, 
Plews,  sod  Boysr,  Old  Jewry-ohamben.  Petition, 
Aug.  6. 

Fou.n,  Wniiiji  Eswud,  eaner  aad  gSder,  Chaoiss-pl. 
Somers-town,  Ang.  16  and  Sept.  12,  at  one,  B«sin^hall-st. 
Com.  Fane.  Off.  as.  Oanaaa.  Sol.  Lewis,  WHnuagton- 
sq.    Petition,  July  26. 

Faurcniss,  Jonr,  wooUeadraper  and  dottiier,  Portsea 
and  Landport,  both  in  HampeUre,  Ang.  14,  at  one, 
Sept.  12,  at  two,  Basinghall-st.  Com.  Faae.  Off.  as. 
Whitmore.  SoU.  Messrs.  LinUater,  1,  ChaeIotte«ow, 
ManBon-hoBse.    Petition,  Aug.  6. 

Hjltxs,  Hbvby,  draper  aad  tailor,  Begent-st.  and  Staf- 
ford.row,  Middlesex,  Acg,  18,  at  eleven,  and  Sept.  11,  at 
one,  Ba8inghaU.Bt.  Com.  Fane.  Off.  as.  Whitmore. 
Sols.  Messrs.  Tiiwklater,  Charlotte-row,  Mansioo-house. 
Petition,  Ang.  7. 

Eiirnu.!,  Cosnurmra  Pxirra,  miHer,  Seatown  Mills, 
Chideock,  Dorsetshire,  Aug.  20,  at  eleven,  Sept.  17,  at 
one,  Exeter.  Com.  Bere.  Off.  as.  Hirtzel.  Sols. 
Manfleld  and  Andrews,  Dorchester;  and  J.  Btogdon, 
Bzetar.    Petition,  Ang.  4. 

Isiaos,  Isxic,  jeweDer  and  trader,  18,  SwaU'^t.  Minories, 
London,  Ang.  U,  at  eleven,  and  S^t.  11,  at  half-past 
eleven,  BasinghaU-st.  Com.  Faae.  Off.  as.  Caonan. 
Sols.  Messrs.  Linklater,  Charlotte-row,  Uanaion-honse. 
Petition,  Aug.  6. 

Lxwis,  Horosoir,  and  Hskvst,  Jiicsb,  spirit  merchsnts. 
HaUfkx,  Torkshire,  Aug.  IS  and  Sept.  19,  at  eleven, 
Leeds.  Com.  West.  Off.  as.  Young.  Sds.  Veiming, 
Kaylor,  and  Robins,  9,  Tokenhouse-yard,  London ; 
Craven  and  Bankin,  Halifax;  aad  Coortenayaad  Oomp- 
ton,  Leeds.    Petition,  Jnly  30. 

KswTOR,  JoBX,  sen.  boat  owner,  commission  agent, 
broker,  and  ootl  merchant,  Watlingbonragh,  Linoehi- 
sbire,  Ang.  20  and  Sept.  17,  at  h^-past  twelve,  Kiaas- 
ton-tmon^all.  Com.  West.  Off.  as.  Carrick.  Sola. 
Toynbee,  Lincoln ;  Scott  and  Tahonrdin,  Linooln's-iun- 
Sefds  ;  and  Stanm,  Hall.    Petition,  Aug.  6. 

PABxnre,  Juas,  clothier,  Cheapside,  Aug.  20,  at  hal^past 
one,  Bept.  SO,  at  half-past  eleven,  Baamghall-st.  Com. 
Gonlbum.  Off.  as.  Fennell.  Sols.  Messrs.  Linldstsr, 
I,  Charlotte-raw,  Msnsioi^lioee    Pstitioo,  Aug.  7. 

Paacivu.,  JOBir,  innkeeper  and  com  mer^iant,  Market- 
Deeping,  Lincolnshire,  Aug.  29  and  Sept.  12,  at  ten, 
Nottingham.  Com.  Balgoy.  Off.  aa.  Bittleston.  SoU. 
F.  Brown,  Msrket-Deeping,Lino(^nshire ;  and  J.  Bowley, 
Nottinaham.    PetiUon,  Aug.  2. 

SruK,  YfTLOix,  snnff  msBulactnrar,  HaliHu,  Aiw.  22 
and  Sept.  19,  at  eleven,  Leeds.  Oa«.  West.  Off.  as. 
Freeman.  Sols.  Wavell,  Halifax ;  and  Oourteoay  and 
Compton,  Leeds.    Petition,  July  30. 

SibOmiW. 


Minshall,  Bromsgrove. — Horlaa^  J.  dealer  in  bats,  1 
ley,  bueaster,  Ja>y28.  Trusts.  E.  Maak^,  irtsi 
grocer,  and  W.  Bobmaoa,  ironmonger,  both  of  &nkf. 
Sol.  C.  Haworth,  Burnley.— a«<c««,  J.  innkeeper,  Hatwe, 
Lancaster,  Jnlv  8.  Trust.  O.  Wandsworth,  acnt,  lim- 
Chester.  Sol.  It.  Aston,  Manehaster.— ?Pifa^  J.  mm- 
monger,  Ormskirk,  Lancaster,  July  23.  fc^  WeUif, 
Omukirk.  __^ 

OmrtU,  J%^  28. 
Barhtr.'B.  and  J.  ironfonnders.  Great  Mitcfadl-ss.  9L 

Lake's.— Jteijiiwftm,  W.  and  2Wb,  W.    ' ^— >— 

Jana  34.     Debts  psid  hy  ' 
Julys 


rtH.    Debtspaid 


THE    GAZETTES. 
SankTuytc. 

QautU,  Ats—t  6. 

Lusooion,  JoHir,  miller,  Llandulph,  Comw^  Aug.  21 
aad  Sept.  16,  at  eleven,  ^nnouth.  Off.  as.  Hemaman. 
Sols.  l!dmonds  and  Sons,  IHymonth.    Petition,  Jnly  26. 

Maaaion,  Thoiias,  seed  merchant,  Leightoa  Bosssrd, 
Badfordshire,  Ang.  13  sod  Sept.  12,  at  half-past  twelve, 
Baainghal|.«t.  Off.  aa.  Gaanan.  Sol.  WiUmott,  South- 
wsrk.    Petition,  July  26. 

Karbsws,  Osoeos  Kibo,  bookbinder,  Fatemoster.row, 
Aug.  12,  at  two,  and  Sept.  12,  at  eleven,  Basinghall-st. 
OffT  as.  Oannaa.  Sols.  Toung  and  Sou,  Mark-lane. 
Petition,  July  SO. 

QuaBUne,  Edwik  Paski,  railway  oarrisge  (milder,  Ips- 
wich, Aug.  13,  at  one,  Sept.  2,  at  half-past  eleven,  Ba- 
singhall-st. Off.  as.  Cannan.  Sol.  Chilton,  Dniou-ooart, 
OldBroad-st.    Petition,  July  29. 

SruHOBa,  Georox,  wholesale  Itslisu  wsrehousemau, 
Ooodmao's.Selds,  Ang.  IS  aad  Sept.  IS,  at  twelve,  Ba- 
singhall-st. Off.  as.  Cannan.  Sills.  IVy  uid  Lnley, 
Cheapside.    Petition,  July  28. 

Wtkbi,  EnwAss  Abas,  and  Luxssu-,  JoKir,  builders, 
East-st.  Manohester-squsre,  Ang.  13,  at  twelve,  Sept. 
10,  at  eleven,  Basinghall-st.    Off.ss.  Stansfeld.    Sol. 
Barnard,  Tord-road,  Lambeth.    Petition,  July  31. 
SoMMe,  Jmg.  8. 

Bbavmoht,  Jossm,  angiaeer,  6,  Lmian-st.  Whitechapel, 
Aug.  20,  at  half  jwst  twelve,  Sept.  20,  at  one,  Basiiig- 
hsIT-st.  Com.  Fonblanque.  Off.  ss.  Staasbld.  Sou. 
UndssT  and  Mason,  26,  Oreshsm-st.  City.  Petition, 
July  29. 


Birmiagbsa, 

aad  Smitk,  exlabitois  of  a  panorama, 
by  Brown.— CSms  and  Stath,  aoetiDneess,  ke.  Ma 
May  25.— CbpioMl  and  WfVit,  braassra  sad 
workers,  Manchester,  Jaly  24.  DebU  paid  by  OoplaBd^ 
Ortan,  A.  T.  and  WtOmuiin,  P.  B.  anctwnaeva,  ie.  Irigk- 
toa,  June  80.— Awa,  W.  J.  ud  Clse^  8.  p«nS«s  s^ 
riasisrs,  Pljnaanth,  Jaly  23.— Arrie  aad  Oitf,  dr^ai, 
Totaes,  Ju^r  24.  Debts  paid  by  Ferris.— Ax,  8.  £.  sad 
ZeoMeattr,  W.  maaaftctaring  chemista,  Msaehester,  Ja^ 
ii^Seomtr,  A.  aad  WUU,  B.  B.  iranlinBden,  Biinm^ 
ham,  July  26.  Debts  paid  by  Hooper.— Hadsaa,  J.  and 
M.  D.  merchants,  London  sod  Hull,  Dee.  Sl.—l^ttt,  H. 
aad  J.  coal-merohaats,  Derby,  Jdy  7.  Debts  uid  by 
J.  Lsllielt.— X«a<i  and  JfeAM,  nanmfankatt,  hiSliii, 
July  25.  Debts  paid  by  Land.— JiWi*.  T.  and  Sias.iak- 
der,  Sre-iroo,  and  stove-grate  mann&etaren,  DodW.as 
regards  T.  Marsh,  Ang.  IS.  DsbU  paid  Irr  nmariag 
partners.— AmO,  W.  Cat,  aad  Co.  dMeae-bstua,  Desto, 
July  17.  Debts  paid  by  Smith  and  Cox.— AssA  sad  Am^ 
coffiers,  Stoke-upon-Trent,  April  i».—W»tmm  sad  .R^ 
cotton^pinaers,  gtoae-heii^ge,  within  OewsMtwisIa,  July  28. 
Debts  paid  by  Watson.- ir5«o<e  aad  Dfit,  bmktes. 
Charlwt>od-8t.  PimUoo,  July  26.  DebU  paid  br  Dvke. — 
irrigU,a.  and  B.  eoal  and  ironstana  iBanwra.  DrnnOsM, 
July  28.    Debts  psid  by  B.  Wright. 

OaietU,  Ammut  1. 
Cooper,  C.  sen.  sad  Jan.  J.  and  H-  C.  boiUan,  MxiAea- 
head,  as  regards  C.  Cooper,  jun.  July  ffl.  Debts  psai  by 
remaining  partners. — Crook,  J.  and  /mm«,  J.  bncnoakes, 
Southowram,  July  28.  Debts  p«H  *y  tosfV.-arfJ  aad 
&utak,pm&ai  needle  mannfacturera.  King  w  iniaa-st.  Jaae 
24, 1849.— J7<irri>,  T.and  Cb.malt  distiDen,  BristoL  Sept  30. 
— irerriseif,  CMUM,and  Cb.eaUcopiialan.  k.  Maaeheassr, 
Jnly  30.  Debts  psid  by  J.  0.  and  H.  Hasrisoa.  Msflf 
and  AUerif,  fellmoageis,  LooUi.  July  16.— f»bwti>  sad 
Co.  coBuaissiOB  sgaats,  BirminghaM,  Jnh-  ».—Im  sad 
Giym,  letterpress  printers,  ManchMter,  Jane  tt-— Zhp». 
R.  and  Co.  wme  and  spirit  merchaats,  Birmiaghaai,  Jaly 
7».—ltckrtnu,  H.  and  BoUt%,  C.  sevm  boSen.  Lon9tiafd.at. 
Spitalftelds,  Jaly  26.  Debts  paid  by  Mehrtew.  Vtti  sad 
Cb.wire  workers,  Birminghsm,  July  26. — Debtepaslby 
Hawkins.— flasite  and  Mautg,  BertiD  wool  deaiett.  Lira- 

ril,  July  26.  Debts  paid  by  FbaDbe.—Xadclife.  J.  aad 
woollen  drapers  aad  coal  morcbaota,  Sowerty-bridgs 
and  elsewhere,  Jolr  29.— Sir,  J.  and  Bakomlf,  J.B.  stack 
and  share  brokers,  Koyal  Bxchsnae,  Jaly  31 .  aHwifiiwiiit, 
G.  and  WUUamt,  W.  H.  sum  assess  asd  aceeulsab, 
Bristol,  July  31.  Debts  psid  by  8ttadcrnck.—  irUKmtmi 
iSim,  jewellers  sod  sUversmilhs.  Stamfiisd.  Jmly-  tS—Wiiod- 
yeor  aad  PriMsrd,  exoavoton,  Otrntiuat,  Msnllieatei, 
July  29. 


QgMalAM»ign»nar9giv9n,towkoma]^flffor^ 
DtvUtmJt. 

Acaim,  B.  feDmonger,  first,  4s.  2d.  Osanan,  London. — 
BoKerM,  J.,  J.  and  8.  A.  wine  merchants,  first,  Is.  Id. 
Talpy,  Birmin^am.— firv^NTS,  E.  hatter,  first,  8|d.  Lee, 
Manchester.- J&YHDM,  N.  timber  merohaat,  'first,  Bs.  aad 
second,  on  new  proofs,  2s.  Wakley,  Newcastle.— JMsteisd. 
W.andT.  sad  Jfc  ftaa,  B.  msrchante,  fourth,  4td.  and 
second  sep.  of  W.  Kdmond,  2s.  Lee,  Manchester. — 3a$t, 
F.  E.  D.  merchant,  first,  6s.  Cannan,  London. — Laoktr- 
ttein,  A.  A.  merchant,  third,  6|d.  Cannan,  London. — 
MoeaUa,  S.  and  I.  L.  oommission  merchants,  Aird,  8d. 
Bird,  Liverpool. — Sobinuon,  A.  O.  woolstapter,  seooad.  Id. 
Bittleston,  Nottinghaai.  —  iiess,  J.  wosistapler,  second, 
ll-18ths  of  Id.  Yalpy,  Birmiagham.— Asitdan,  F.  aad  C. 
com  merchants,  final.  Id.  and  17-32ds  of  aid.  Bittleston, 
Nottingham. — 9mUk,  H.  ironfonnder,  first.  Is.  lid.  Valpy, 
Birmingham. — Staujkt,  G.  final,  6d.  Pennell,  London. — 
WattOH,  J.  and  B.  T.  ship  builders,  first  sep.  of  J.  Watson, 
6s.  Baker,  Newcsstle.— ?r<x>{/U{,  R.  butcher,  first,  ^ 
Lee,  Manchester. 

nrsoLVxKT  xstatxs. 
Awjjf  at  ike  Frocieional  Aeeignee^t  Offiee,  ToHMfiol-ttreet, 

Zineol^M'inn-JUldt,  Lmtdoit,  between  the  kouri  ^eleven 

andlkfee. 

Bailiy,  O.  K.  taOor,  2».~CUMgtim,  J.  tailar  and  draper. 
Is.  9id.— CMUiuca,  J.  oat  of  bnsiaess,  3s.  6d.— Doiftm,  J. 
fanner,  third,  i\A.—I>aeiM,  C.  butcher,  Is.  7id.— i^lsMrs, 
J.  gentleman,  ^d.— JZscl:,  T.  S.  architect.  Is.  lOd.— Bar. 
nett,  W.  farmer,  3s.  Otd. — Jokneon,  J.  timber  merchant, 
12s.  fid. — Krgmer,  G.  S.  out  of  employment,  8d. — Sitntt, 
A.  ndller,  Is.  Oi^.—ltrntHewe,  B.  master,  x.ir.  Oiird,  2s.  2d. 
—Newman,  B.  H.  farmer,  2a.  Hd.—PmlAan,  M.  out  of 
bosiness,  second,  7s.  2d. — Fatten,  J.  messenger,  third,  5s. 
—PkilUm,  T.  rictuaUer,  3s.  6)d.— Ji^,  T.  B.  retired 
clerk,  fifth,  2s.  S|d.— M^ipord,  O.  cook,  3s.  ai.—Stirton, 
3.  A.  oil  and  oolonrman,  lOs.  \i.—Wateo)i,  L.  coal  mer- 
chant, Is.  lOd.  __ 

aH<tnmwiU  for  ttt  VtiwCt  ot  enfeftan. 

SoMttU,  Jnlf  29. 

Curtie,  R.  com  and  wine  merchant,  Portsea,  Southamp- 
ton, July  29.  Trusts.  E.  I.  Palmer,  victualler,  Portsea  ; 
C.  CoHis,  com  merohsat.  Bishop's  Sutton ;  M.  Pothacary, 
maltster,  Martin  ;  W.  Bound,  com  nwrchant.  Pools  ;  and 
L  Byeriey,  baker,  Portsea.  Sols.  Pain  aad  Bawlinss, 
Winchester.— Poole,  B.  aad  H.  fiour  aad  provision  dealers, 
Deaasnte,  Manchester,  July  26.  Trusts.  J.  Bennett  and 
R.  N.  Mnnton,  corn  merchants,  both  of  Manchester.  Bol. 
Jaaion,  Manchester. — SHnteon,  C.  tulor  and  woollen 
draper,  Chetansford,  Essex,  July  8.  Trusts.  B.  Stimson, 
commercial  traveller,  Ludgate-st.  London,  and  T.  Tid- 
boald,  grocer,  Chelmsford.  Sol.  J.  Frssar,  Dean-st.  Soho. 
OoMette,  Angiut  1. 

3)ameL  J.  grocer  and  com  dealer,  Bromsgrove,  Wor- 
cester, July  19.  Trusts.  W.  Llewellin,  grocer,  and  T. 
Martin,  millsr,  both  of  Bromsgrove.    S<us.  Vernon  and 
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BasLisH  Foirss. 


Bank  Stock 
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THE  LAW  TIMES. 


SATURDAY,  AUGUST  16.  1861. 

THE  LATE  SESSION. 
In  quaniily  of  leg^lation  there  has  not  been 
-«o  barren  a  Beaaiea  for  owny  years. And  agreat 
-deal  tbat  ««t8  pnnaiied  im  nat  been  per* 
'fomted.  Bnt  it  haa  wit  beeo  ahagatbar  na* 
prodnctire,  and  m  impiOTements  of  the  law  it 
■ftaa  been  more  than  nnuDy  fruitful. 

First   in   interest   and   impottance  is  the 
iAmmdmeiit  ^  the  JLoio  iffBMakoe,  which  el 
itself  would  aarve  to  n»ke  the  session  ifius- 
'trioos  in  the  annsk  of  Law  Raform.  Althoii((h 
opposed  by  the  Lo«d  Ghanckllor  and  hy 
■  the  Law  Institntion,  it  was  so  strongly  sup- 
ported   by   Lords    Dbmmak,    BrovbiuMj 
Campbbll,    and    OaMirwvKtv,   that    the 
Woolsack  and  Cbaneen^lane   ooited   eo^d 
not  prevail  against  it.    The  Profession  gene- 
•rally.   and   especially    the   Attorneys    in  the 
couirtrjr,  who  had  pnetiosl  hnawledge  <rf  the 
•«OBtinaaL  dsCiat  of  justice  thnugh  the  exdo- 
aion  of  parties,  noeifed  the  proposal  wMt  a 
cordial  welcome,  and,  at  our  call,  gave  efficient 
aid  to  the  measure  by  throwing  their  influenoe 
.  into  the  scale.    In  the  CoHuaeas  it  was  re- 
ceived with  enAusiasm,  and  easried  with  accla- 
mation 7  M«ir  oidy«l^3eetion  to  it  being  that 
it  did  not  go  far  ttutugh.    They  were  desirous 
that  no  evidence  should  be   excluded,    and 
struck  out  the  provision  that  forbade  the  oom- 
-pnlsory  evidence  of  a  wife  against  h«r  hus- 
'band.    When  (etomed  to  the  Lords,  tins  was 
■again  re-inserted,  through  the  instrumentality 
of  the  Lord  Chanckllok,  and  the  Ck>mmons 
prudently   accejited   it,  although    not  quite 
in  accordance  with  thsir  views.    And  it  must 
be  owned,  thst  there  are  toeial  objeoliens  to  ^ 
wife  being  compelled  to  give  evidence  against 
her  husband,  which  make  its  pmdrace  ques- 
tionable, at  the  least.     We  have  great  doubt 
whether  it  ought  not  to  be  placed  in  the 
category  of  conBdeatial  coaamnications,  and 
potected  as  stici.    And  so,  by  the  new  law, 
itm'Ube.    To  «a,  personally,  the  success  af 
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tl^s  mewnre  is  xenr  jpatifying,  for  we  pro- 
posed and  advocated  it  in  these  columns  many 
years  ago,  when  few  were  found  to  favour  it, 
and  have  continued  the  endeavour  to  convince 
the  Profession,  by  calm  argument,  of  its  pro- 
priety. It  must  be  admitted  also,  in  defence 
of  the  Law  Institution,  that  in  their  opposition 
they  represented  what  was  formerly  the  opinion 
of  the  LBti7er8 ;  but  their  error  in  that,  as  in 
other  things,  is  in  being  behind  their  time,  and 
representing  the  past  and  not  the  present  of 
the  Professiop. 

The  Act  for  establishing  a  Court  of  Appeal 
in  Chancery  is  another  very  important  measure 
of  Law  Befot;m«  but  rather  as  being  a  first  step 
which  will  dear  the  way  for  other  great  re- 
forms, than  as  in  itself  accomplishing  much. 
Practically,  U  relieves  the  Lord  Cbinoellor 
from  his  judicial  duties,  or  at  least  from  a  con- 
siderable portion  of  them,  and  will  thus  pre- 
vent that  /earful  socumulation  of  arrears  under 
which  the  administration  of  justice  had  come 
to  a  full  stop.  From  announcements  we  have 
seen  of  the  reports  to  be  published  of  the  cases 
in  this  court,  and  divers  applications  for  the 
office  of  reporting  them  for  the  Law  Times, 
it  would  sppesr  that  a  notion  prevails  that  a 
new  Court  is  thereby  established,  tn  addition 
to  the  existing  Courts.  But  it  is  not  so.  The 
Act  only  appoints  additional  Judges  to  the 
Lord  .ChanoeUor'a  Court ;  and,  of  course,  whe- 
ther there  be  one  judge  or  three  will  net  a£fect 
the  reports,  nor  render  any  new  reports  neces- 
sarv.  Still  it  will  be  the  Court  of  Chancery, 
and  will  be  reported  by  the  same  reporters  as 
now  report  that  Court.  We  name  this,  as  the 
Profession  may  otherwise  be  misled  by  some 
announcements  that  have  appeared,  and  be 
induced  to  incur  a  needless  expense  in  pro- 
curing what  win  be,  in  fact,  two  sets  of  the 
same  reports. 

The  Acts  for  tkt  better  ddministratioa  of 
Criminal  Justice,  for  which  the  country  is  in- 
debted to  Lord  Campbkll,  are  of  great  value. 
One  haa  better  defined,  and  affixM  more  a{v- 
propriate  punishments  to,  certain  offences, 
before  not  very  easily  reached,  and  of  which 
considerable  use  has  been  made  already,  espe- 
cially for  the  offisnce  of  having  in  possession 
instruments  used  in  housebreaking.  The  other 
Act  will  vastlv  facilitate  the  administration  of 
the  criminal  law  b^  sweeping  away  a  number 
of  teohnicsl  objections  by  i^eh  justice  was 
defeated,  and  by  limiting  trials  still  more  to  that 
which,  after  all,  is  the  proper  object  of  a 
judicial  inqniry— Is  the  charge,  in  very  fact, 
true  w  &]se  i  We  trust  that,  encouraged  by 
the  cordial  approval  with  which  his  efforts  have 
been  received,  Lord  Campbell  will  continue 
his  useful  labours,  and  that  he  may  crown 
them  with  the  lasting  glory  of  being  the  suo- 
ee**^  promoter  of  the  long-promised,  long 
pnspMod  Crimmal  Code.  Sir  Gioroc  Grit's 
Expenses  ef  Proseentions  Act  appears  to  be  a 
very  insiilBsiwit  racaswe.  Instead  of  grap- 
pUag  with  the  i^ole  subject  of  prosecutions, 
and  pkcing  the  regulation  of  their  expenses  in 
tb*  oanda  s^  4iB  Secretary  of  State,  with  require- 
meats  that  in  eaen/  case,  whether  at  the  Assiaes 
or 'Quarter  Sessbas,  a  prosecution  should  be 
properly  got  up  and  conducted  by  Counsel  and 
Attorney— properly  remunerated,  instead  of 
bung  offered  tiie  paltry  fee  which  Mr.  Justice 
CoLBRisow  so  indignantly  denounced  at 
Dorchester— ithe  Home  Secretary  has  been 
eoatsntwitba  very  partial  regulation  of  the 
expansss  of  prosecutiona  .at  Quarter  Sessions, 
and  not  mtidng  a  provision  for  avoiding  tb» 
public  scandal  and  injustice  of  a  judge  acting 
at  once  as  prosecutor,  as  prisoner's  counsel, 
and  as  judge.  This  d^iading  of  the  judge 
is  the  niulest  blot  upon  our  criminal  law, 
next  to  Ae  -BsAiapl  of  a  new  trial  in  criminal 
cases — a  protection  against  the  fallibility  of 
hnaan  judgsaent  allowed  in  a  petty  affair  of  a 
few  pounds,  bnt  denied  when  life  and  liberty 
are  at  stake.  There  was  an  excellent  oppor- 
tunity for  purging  out  that  blot,  and  Sir 
GBQaft&GacY  haa  sheeted  it. 


These  are  the  most  important  measures 
which  the  session  has  produced  for  the  reform 
of  the  law,  and  of  the  administration  of  justice. 
They  are  enough  to  render  that  session  memo- 
rable in  legal  annals,  and  will  redeem  some  of 
the  teproach  that  belongs  to  it  for  barrenness  in 
other  respects.  Of  the  Bills  that  were  intro- 
duced, but  lost  or  abandoned,  few  were  to  be 
regretted,  (except  that  which  proposed  to  give 
an  Equity  Jurisdiction  to  the  County  Courts,) 
because,  slthough  their  intent  was  good,  they 
did  not  grasp  the  whole  subject,  and  were  in- 
sufficient for  their  professed  objects.  They 
will  be  renewed  next  year  in  a  more  perfect 
form,  and  with  better  hopes,  and  benefited, 
we  trust,  by  the  discussion  to  which  they  shall 
be  subjected  by  the  lawyers  in  the  interval. 

Upon  the  whole,  we  may  congratulate  our 
readers  on  the  doings  of  the  last  session,  apd 
still  more  on  the  good  omen  it  affords  of 
better  thin^  that  may  be  done  hereafter,  if 
they  vill  assist  in  the  doing  of  it.  as  it  will  be 
their  interest  to  do,  so  as  to  secure  themselves 
against  the  consequences  of  ignorant  meddling 
by  those  who  know  nothing  of  the  thing  they 
are  professing  to  amend,  or  the  practical  effect 
of  tne  alterations  they  are  introducing.  To 
be  efficient,  law  reform  must  be  constructed 
by  the  lawyers  themselves.  But  if  we  will  not 
undertake  it,  we  have  no  right  to  complain  if 
we  are  damag.ed  by  the  incompetency  of  those 
to  whom  we  leave  the  inevitable  task. 


POSITION  AND  PROSPECTS  OF  THE 
PROFESSION. 
Twenty-five  years  have  elapsed  since  we 
took  our  place  at  the  desk  in  the  clerks'  room 
of  the  office  of  «  country  attorney,  and  com- 
menced that  acquaintance  with  this  Profession 
which,  first  in  clerkship,  then  in  prac- 
tice, has  continusd  with  growing  respect 
and  regard  to  this  day.  With  such  varied 
experience,  extended  through  so  long  a 
period,  and  with  peculiar  opportunities 
for  obtaining  a  knowledge  of  the  opinions, 
wants,  wishes,  and  interests  of  every  section  of 
that  great,  influential,  and  useful  body,  we 
may,  peroaps,  be  excused  for  preferring  re- 
commendations, without  continually  repeating 
phrases  of  huinility  which  in  honest  truth  we 
do  not  feel,  because,  it  being  our  business  to 
procure  information,  and  to  reflect  and  write 
upon  whatever  concerns  the  welfare  of  the 
Profession,  we  believe  that  we  are  therefore 
more  likely  to  be  able  to  treat  the  subject  prac- 
tically than  they  who  have  not  the  advantage 
of  personal  experience  of  both  branches  of 
the  Profession,  and  the  same  means  of  ascer- 
taining the  general  riews  of  a  body  scattered 
over  the  United  Kingdom,  and  which  could 
only  be  gathered  by  such  a  central  medium 
for  its  coUection  and  diffusion  as  is  the  Law 
Tim  as. 

That  the  present  position  of  the  Profession 
is  one  of  great  peril,  it  is  impossible  to  doubt. 
It  is  assailed  from  without,  and  it  is  disunited 
within.  Just  when  the  utmost  strength  of  the 
whole  body  is  required  to  resist  the  invasions 
of  external  foes,  it  is  engaged  in  an  internecine 
war,  the  result  of  which  can  be  of  no  advan- 
tage to  either  party,  and  must  be  injurious  to 
the  common  welfare.  Departing  from  the 
boundaries  hitherto  observea,  we  find  two  de- 
partments of  the  Profession  contemplating  a 
mutual  invasion,  each  of  the  province  of  the 
other— the  Barrister  proposing  to  dispense 
with  the  Attorney,  the  Attorney  asking  to  play 
the  part  of  the  Barrister,  while  the  public  and 
the  Legislature,  unfriendly  to  both,  stand  by, 
^(wove  the  fight,  and  only  wait  the  weakness 
and  exhaustion  of  this  unnatural  contest  to 
step  in  and  crush  both. 

We  are  informed,  by  a  member  of  the  House 
of  Commons,  that  it  is  difficult  for  those  who 
only  read  the  debates  to  conceive  the  excessive 
hostility  with  which  the  lawyers  are  regarded 
in  the  House  of  Coqimons.  His  expreesion 
vw>  "they  are  perfecUy  rabid  against  us." 
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Whatever  will  most  damage  the  Profesdos 
meets  the  most  ready  support.  It  is  more 
than  hinted,  that  the  m^oiities  in  favour  of 
the  abolition  of  the  Attonieys'  Tax  have  heem 
influenced  by  the  expectation  that,  if  the  spe- 
cial tax  be  abolished,  an  unanswerable  ob- 
jection will  be  removed  to  the  destmction 
of  the  monopolv  of  the  Attorneys,  and  that 
then  there  will  be  little  difficulty  in  carrying 
out  that  which  is  desired  by  so  many,  a 
perfectly  free  trade  in  law,  so  that,  instead  of  a 
class  of  lawyers,  the  public  may  have  their 
suits  conducted,  and  their  deeds  drawn,  by 
any  person  whom  they  may  be  pleased  to  em- 
ploy, by  which  it  is  expected  that  the  costs  of 
law  vrill  be  vastly  reduced. 

This  is  the  imminent  danger.  7^  is  the  con- 
swnmation  devoutly  desired  by  the  House  of 
Commons.  This  is  the  end  to  Which  efforts 
are  now  directed. 

The  proposition  is  plausible ;  it  falls  in  with 
popular  prejudices ;  and,  therefore,  it  is  rare  to 
-find  favour.  The  argument  in  the  bnun  of  a 
farmer  or  a  tradesman  will  rise  somewhat  after 
this  fashion. 

"Why,  there's  Lawyer  Stmnp  over  the  way, 
who  was  an  attorney's  clerk,  and  knows  as 
much  of  the  law  almost  as  the  regular  lawyer, 
offers  to  make  my  will  and  draw  my  leases  for 
half  the  price  Attorney  Wellbred  charges  me ; 
why  should  I  not  be  ulowed  to  employ  him,  if 
I  like?  And  in  that  lawsuit  with  neighbour 
Barnes,  he  says,  he  would  do  the  whole  job  for 
me  for  five  ponnds,  if  the  law  would  let  him 
get  up  the  case,  and  fight  it  out  for  me  before 
the  judge,  and  he's  a  fine  man  to  talk.  Down 
with  the  lawyers,  I  say.  Free  trade  in  law,  for 
ever  I" 

This  sort  of  notion  is  mnninff  in  many 
minds ;  it  is  extensively  shared  anapowerfuUy 
supported  in  the  House  of  Commons.  It  indi- 
cates a  danger,  not  immediate,  but  not  far  dis- 
tant, against  which  it  behoves  us  to  prepare 
while  yet  there  is  time.  At  all  events,  let  us 
not  go  to  sleep  agun  in  fancied  security,  lest 
they  steal  upon  us  while  we  slumber,  and  take 
His  unprepared. 

And  what  shorM  be  our  defence?  This 
may  be  best  learned  by  looking  back  and  dis- 
covering what  it  is  that  has  brought  us  into 
this  peril,  and  whether  the  same  causes  are 
continuing,  and  if  so  we  find  it  to  be,  let  us, 
"with  one  accord,  strive  to  remove  them. 

Now,  what  are  the  causes  of  the  present  ex- 
traordinary unpopularity  and  weakness  for 
purposes  of  self-defence  which  the  Profession 
•exhibits?  These  we  have  already  traced  in 
former  articles.  We  found  the  cause  of  our 
■wtpopulanty  to  be  the  unwise  resistaoce  which 
we  have  offered  to  the  introduction  of  reason- 
■tb\b  reforms, — our  neglect  to  frame,  propose, 
And  carry  out  reforms  of  our  ovon  construction  ; 
and  the  cause  of  our  weakness  to  be  our  in- 
ternal dissensions,  or,  perhaps,  we  might  term 
it  more  correctly,  the  want  of  unanimity  of 
feeling  and  action  among  ourselves. 

In  both  these  respects  we  must  confess  that 
we  have  erred,  and  we  refer  to  them  now,  not 
hy  way  of  blame,  but  of  warning  and  instruC' 
lion  for  the  future.  The  past  is  beyond  our 
reach,  and  lamentation  is  folly.  Let  the  dead 
buiy  their  dead.  But  there  is  a  future  for  us 
sU,  whose  fortunes  will  be  mainly  of  our  own 
making.  These  we  can  control,  and  as  we 
use  the  present,  so  will  be  our  reward  in  the 
time  to  he.. 

Our  surest  wisdom,  then,  will  be  to  abandon, 
as  soon  and  as  cordial^  as  we  can,  the  path 
that  has  led  us  astray,  and  turn  into  that 
which,  if  it  involve  more  of  effort  and  of  labour, 
is  a  mnre  worthy  ot^ect  of  the  ambition  of  a 
Profession  which  ought  to  take  the  lead  in  the 
society  of  whose  very  structure  it  is  at  once 
the  architect  and  the  custodiask  We  must 
take  a  part  in  the  movement  we  cannot  pre- 
vent, and  so  g%ttde  it;  we  must  oursehiea  under- 
take the  inevitable  task  of  Law  Refoon,  and 
ao  control  it  that  its  resofts  may  net  be 
destructive,  bntconietratave.  ^Letdw  Lawyers, 


we  repeat,  frame  their  own  measures  of  Law 
Reform, — large,  liberal,  and  genuine,  but  also 
practicable  and  safe, — ^and  offer  them  to  the 
acceptance  of  the  Legislature,  which  would 
far  rather  accept  them  from  us,  than  undergo 
the  labour  and  perplexity  of  dealing  with 
a  matter  it  cannot  understand. 

This,  sincerely  and  truthfully  done,  with  an 
honest  resolve  to  sweep  away  accumulated 
abuses  and  restore  the  reign  of  common  sense 
and  reason,  adapting  the  law  to  the  new  con- 
ditions of  a  society  which  has  outgrown  it, 
would  ere  long  restore  the  popularity  of  the 
Lawyers,  and  remove  the  prejudice  agaipst  us 
which  is  now  groM'ing,  and  which,  if  not  stayed, 
will  lead  to  a  catastrophe  that  would  be  fatal 
to  us  as  a  Profession. 

And,  secondly,  we  must  put  an  end  at  once 
and  for  ever  to  the  dissensions  that  have  been 
fostered  among  onrselves.  "We  must  close 
our  ranks."  We  must  take  care  that  we  do 
not  set  an  example  that  may  be  cited  against 
ourselves.  We  must  respect  our  own  privi- 
leges, or  we  cannot  hope  that  others  will 
respect  them.  We  must  give  our  enemies  no 
excuse  for  invading  the  rights  that  the  law 
and  the  constitution  have  conceded  to  us,  by 
shewing  disrespect  for  them  on  our  own  parts. 
The  tu  quoque  is  a  formidable  weapon  to  be 
placed  m  the  hands  of  an  adversary.  There 
are  points  of  difference  between  the  various 
branches  of  the  Profession  which  require  to 
be  determined.  Undoubtedly  there  are  sub- 
stantial grounds  of  complaint  against  some  of 
the  rules  of  practice  and  of  etiquette,  that  were 
once  reasonable,  but  are  no  longer  so.  Let 
these  be  revised  and  amended.  Let  the  Bar 
reconsider  its  own  rules  with  purpose  to  adapt 
them  to  the  new  order  of  things.  Let  the 
Attorneys  do  likewise  for  themselves.  Let  the 
Bar  and  the  Attomevs  together  agree  upon 
some  reasonable  and  liberal  rules  for  the 
guidance  of  their  mutual  relationship,  and  to 
prevent  unseemly  rivalry,  degrading  competi- 
tion, and  trespasses  upon  the  province  one  of 
the  other,  of  which  tnere  is  such  imminent 
danger, 'and  the  consequences  of  which  would 
be  so  lathentable,  by  lowering  the  social  status 
of  the  ahole  Profession. 

By  such  conduct  would  popularity  without 
and  unanimity  within  be  restored,  and  the 
present  state  of  doubt  and  danger  would  be 
exchanged  for  a  future  of  prosperity  and  pro- 
gress. 

Such  is  the  view  upon  which  we  purpose  to 
propose  to  our  readers  a  definite  plan  of  ac- 
tion, and  to  ask  them,  if  they  approve  it,  to  ud 
us  in  the  necessary  measures  for  carrying  it 
into  practical  operation. 


■ome  measure  of  the  session.  Tlie  nmnber  of  divi- 
■ions  altogether  amoont  to  no  less  than  forty-d^ 
on  tiie  serersl  readings  and  daosra.  The  seeood 
greater  number  of  divisions  was  in  oonmittas  of 
supply,  which  amoont  to  twenty-eight  dinoons  af- 
together,  is  for  from  an  nnnsoal  nnmber,  and  vhieb 
is  not  to  be  wondered  at,  when  the  great  nnmW 
of  items  indnded  in  the  miaoenaneons  estimatet  ae 
considered,  and  when  it  is  well  known  that  in  lo 
other  part  of  the  business  of  the  Honse  are  te 
Commons  more  natmally — and  property — ^jeakna, 
than  in  the  voting  of  the  pnblic  money.  It  is  vortliy 
of  remsrk,  however,  that  notwithstandiiig  these 
twenty-eight  divisions  on  the  money  votes,  not  a 
single  item  was  alterad  or  cat  down  from  the  veiy 
economical  and  careful  propositaons  that  were  mi>- 
miKed  to  the  House  from  the  seveni  departments  <rf 
the  Government.  The  third  class  of  noieanires  that 
gave  rise  to  tiie  greatest  nnmber  of  divisoos  ns  the 
qnestion  of  admitting  the  Jews  to  Farliainent.  Be- 
sides the  diriuons  on  the  Bill  itsd(  there  were  no  Is« 
than  eight  divinons  on  the  personal  cueof  Hr.  Dnid 
Salomons,  and  one  lespeotmg  Baron  RothwchiW, 


LORD  BROUGHAM. 
Wb  give  in  another  page  Lord  Brougham's 
eloquent  letter  to  Lord  Dbnkam  on  the 
legal  history  of  the  last  sesaion.  We  are 
happy  to  be  enabled  to  infonQ  our  readers 
that  the  health  of  tne  noble  Lord  is  rapidly 
mending,  and  that  they  may  yet  hops  to 
see  him  again  at  his  post  at  the  beginning 
of  the  next  session.  Another  assurance 
we  can  give  them,  that  Lord  Bkocobam 
is  not  hostile  to  the  lawyers ;  on  the  contrary, 
he  feels  as  strongly  as  any  one  of  us  the 
necessity  of  maintaining  the  status  of  both 
branches  of  the  Profession,  and  that  any  pro- 
visions for  their  reasonable  protection  that  are 
not  incompatible  with  improvement  in  the  law 
and  its  administration,  will  have  his  cordial 
support.  

THE  LEGISLATOR. 

PARLIAMENTARY  PAPERS. 
Statistics  or  PAOLiAJiBNTAnY  Divisions. — 
A  curious  paper  has  been  published  with  the  votes 
of  the  House  of  Commons,  enumerating  the  several 
divisions  tliat  took  place  during  the  session  of  1851, 
just  closed.  By  this  return  it  appears  that  the 
"Ecclesiastical  Titles  Assumption  Bill"  was  not 
only  the  siost  important,  bnt  by  br  the  moat  tnoble- 


NEW  STATUTBS. 

14  &  IS  YiCTOBiA,   A.D.  lasi. 

[In  fliia  noord  of  Legislation  on^  ths  Bti«it«  ofpnitaad 
ntilitT  »■  girea  «t  loigth.  Of  tlw  tiHii  «■  sNtrMt  «r 
tiM  tiaes  raly  sr*  praantad.] 

Cap.  xxxnr. 

{OtmHiuudfrom  fogt  U«.) 

34.  Proeiiionsqf  8^9  Fief.  e.  1^  me»rpenled 
tnik  Mm  ^e^— That  the  Lands  daoscs  ConstAda- 
tfam  Act,  1845,  shall  be inoaipoiated  with  this  Act: 
Provided  always,  that  the  ooondl,  the  Bosid,  sad 
the  commissioners  respectivdy  shall  not  poniase  or 
take  any  lands  otherwise  than  by  agreement. 

35.  In  iorotufhs  the  comcM  Mqr  a/ipi  api  iate. 
with  consent  iff  the  TVeomov,  lands  tioed  ta  Ue 
mayor.  Ice.  In  parishes  the  eomnoMsiomert  mtg, 
with  approval  qf  vestry,  Ifc.  appropriate  lands  It- 
longing  to  parish;  or  contract  jor  pMrekue  rfthe 
same. — ^That  in  any  such  Ixnongh  the  coanol,  vith 
the  ^iprovsl  of  the  commissioners  of  her  Mj^estr's 
IVessury,  may  from  time  to  time  appsojaiate  for 
the  purposes  of  this  Act  in  the  booi^  any  Isads 
vested  In  the  mayor,  aldermen,  and  bnrgeasa;  and 
in  any  such  district  the  Board,  with  the  ippronl  of 
the  Genersl  Board  of  Health,  may  from  tine  to 
time  appropriate  for  the  porppaea  ot^aAetJa  At 
district  any  lands  vested  in  the  Bosnt,  or  at  me  fis- 
posal  of  the  Board ;  and  in  any  soefc  parish  tte  eoai- 
missioners  appoined  nnder  this  Ae^  with  the  approval 
of  the  vestry  and  of  the  guardians  <j  the  pool  oC  the 
parish  (if  any),  and  of  the  Poor-law  Board,  may 
from  time  to  time  appropriate  for  &c  pmpoKss  of 
this  Act  in  the  parish  aay  lands  vested  ia  ndi 
guardians,  orin  tM  churdiwardena,  ot  in  the  church- 
wardens and  overseers  of  tike  parish,  or  ia  say 
feoffees,  trustees,  or  othos,  for  the  general  bea^ 
of  the  parish ;  and  in  any  such  parian  the  cOBmis- 
sioners,  and  in  any  such  borough  the  oooncil,  sad 
in  any  sndi  district  the  Board,  may  fron  tiise  to 
time,  with  the  like  respective  approval,  cootiaet 
for  tile  purchasing  or  rentmg  of  any  lands  uuuuaaiy 
for  the  purposes  of  this  Act;  and  the  laotieity 
therein  shaU  he  vested  in  the  mayor,  aUninen, 
and  burgesses  in  the  case  of  a  boroogii,  or  ia  die 
Board  in  tiie  case  of  a  dirtrkt,  or  in  the  ooaatia- 
sioners  in  the  case  of  a  parish. 

36.  CowseUs  and  eommiuionin  mag  treei  tadf- 
ing-honses. — That  the  oanndl  and  Bowd  and  eom- 
missioneis  rsspectively  may  from  time  to  tim^  oa 
any  lands  so  appropriated,  poiebaMd.  a  reaied. 
or  conlncted  so  to  be,  respectively,  eie<^  any  braid- 
ings suitable  for  lodpng-hooses  fiw  the  laooariBg 
classes,  and  convert  any  buildings  into  kMlgiaf- 
hooses  for  the  labouring  rlsssfs,  and  may  Aoa 
time  to  time  alter,  enlanf^  repair,  and  improtv  tba 
same  respectively,  and  fit  up,  furnish,  and  siqiply 
the  same  respectively  with  aU  requisite  forn^iDe, 
fittings,  and  convenimces. 

37.  Council*  and  commissioners  may  enter  into 
contraels/br  the  purposes  qf  this  Act.  iVo  eoittraef 
above  1001.  to  be  entered  into  without  notice. — 
That  the  council  and  board  tinA  commi^ooers  re- 
spectively may  from  time  to  time  enter  into  any 
contract  with  any  persons  or  companies  for  boQdKag 
and  making,  and  for  altering,  enlarging. 


and  improving  such  lodginj^-Eouses,  and  for  aopp^- 
ing  the  same  respectively  with  water,  and  forficUii^ 
the  same  respectively,  and  for  fitting  op  the  same 
respectively,  and  for  fiirnishing  any  materiab  aad 
things,  and  for  execotiDg  and  drang  any  other  works 
and  things  neoesssry  for  the  purpose  of  this  Act, 
which  contiacts  respectively  shall  specify  U>e  several 
works  and  thin|s  to  be  executed,  furnished,  and 
done,  and  the  prices  to  be  paid  for  the  saiie,  and  tbe 
times  when  the  worics  and  things  are  to  be  sweated. 
fiimished,  and  done,  and  the  penalties  to  Im  saffered 
incasesof  nonpeiformaDoe;  and  all  snch  cootneis. 
or  true  copies  thereof,  shall  be  entered  in  the  boots 
to  be  kept  for  that  purpose :  Provided  always,  that 
a  contract  above  the  value  or  som  of  one  husilml 
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|K>nnds  shall  not  be  entered  into  by  the  council  or 
the  beard  or  ^e  commissioners  for  the  purposes  of 
this  Act  unleas  previous  to  the  making  thereof  four- 
tseH  days  notice  shall  be  Eiren  in  one  or  more  of  the 
public  newspapers  published  in  the  county  in  wliich 
the  borough  or  district  or  parish  stiall  be  situated, 
expressing  the  intention  of  enterin|;  into  such  oon- 
tnct,  in  order  that  any  person  willing  to  nndertalui 
the  same  may  make  proposals  for  that  purpose,  to 
he  offered  to  tiie  oonndl  or  board  or  commissioners 
at  a  c«lain  time  and  place  in  such  notice  to  be  men- 
tioned ;  but  it  shall  not  be  incumbent  on  the  council 
or  board  or  commitsioners  to  accept  any  of  the  pro- 
posals sp  offered. 

38.  Cowteil  or  cemmuiionert  may  jfwrehate  ex- 
iiHng  lo^)ina-hmut*. — ^Tliat  the  council  of  any  such 
borough,  and  the  board  of  any  such  district,  and  the 
commisaioners,  with  such  respective  approval  as  is 
by  this  Act  required  with  respect  to  the  purchasing 
or  renting  in  any  other  case  of  any  lands  neceswry 
for  the  purposes  of  this  Act,  may,  if  they  shall  think 
tit,  contract  for  the  parchase  or  lease  or  anv  lodging 
home*  for  tlie  labouring  classes  already  or  hereafter 
to  be  built  and  providM  in  any  such  borough  or 
district  or  parish,  and  appropriate  the  same  to  ttm 
purposes  of  this  Act,  with  such  additions  or  altera- 
tions as  they  shall  respectively  deem  necessary; 
and  the  trustees  of  any  lodging  bouses  for  the  labour- 
ing clssefs  which  have  been  already  or  may  here- 
aftor  be  provided  in  any  such  borough  or  district  or 
pariab,  by  private  snbeciiptions  or  otherwise,  may, 
with  Um  eonaant  of  the  oonndl  of  any  soch  bo- 
Tongh,  or  with  the  consent  of  the  board  of  anj  such 
diattict,  or  with  the  consent  of  the  commissionera, 
and  wiUi  the  like  respective  approval,  and  with  the 
consent  of  a  minority  of  the  committee  or  other  ner- 
sons  by  whom  the^  were  appointed  trustees,  sell  or 
leaae  the  said  lodging-houses  to  the  said  council  or 
board  or  oommissioaers  respectively,  or  make  over 
to  them  the  management  of  such  lodging-houses : 
and  in  all  such  case*  the  lodging-bonses  so  purchased 
or  leased,  or  of  which  the  management  has  been  so 
aoade  over,  shall  be  deemed  to  oe  within  flie  pro- 
liiiom  of  tnis  Act,  as  fully  as  if  they  had  been  built  or 
provided  by  the  council  or  board  or  commissioners, 
and  the  property  therein  shall  be  vested  in  the 
mayor,  aldermen,  and  burgesses  in  the  case  of  a 
borougb,  or  in  the  board  in  the  case  of  a  district,  or 
in  the  commissionan  in  the  ease  of  a  parish. 

39.  Power  to  Water  and  Gat  Compaaies  /o  lup- 
ply  wattr  and  gat  to  lodging-houtet. — That  any 
eommiasioaers  of  waterworks,  trustees  of  water- 
works,' water  companies,  gas  companies,  and  other 
corporations,  bodies,  and  persons  having  the  mainge- 
ment  of  any  waterworks,  reservoin,  wells,  springs, 
and  streams  of  water,  and  gasworks  respectively, 
may,  in  their  discretion,  grant  and  furnish  supplies 
of  water  or  gas  for  sucn  lodging-houses,  either 
vrithout  charge,  or  on  such  other  lavoorable  terms 
as  they  shall  think  fit. 

40.  CtmuUlort  and  commiitionert  not  to  bt  ftr- 
aonaOy  UaiU.—thai  anything  in  this  Act  contained 
■hall  not  reaia  any  member  of  the  council  of  any 
borough,  or  any  member  of  any  sach  Board,  or  any 
oomnuasioner,  personally,  or  any  of  their  lands, 
goods,  chattels,  or  moneys  (other  than  such  lands, 
goods,  chattels,  or  moneys  as  may  be  vested  in  or 
under  the  mana^ment  or  control  of  the  council,  or 
board,  or  oommissionen  respectively  in  pursuance  of 
this  Act),  liable  to  the  payment  of  any  sum  of  money 
a*  or  by  way  of  compensation  or  satisfaction  for  or 
in  recpect  of  anything  done  or  suffered  in  due  pur- 
snanoe  of  this  Act. 

41.  PenoHtmai/afptalafamttordertiifcotmeilt 
tout  eomtHUtiontrt. — ^Tliat  every  person  who  shall 
feel  aggrieved  by  any  bye-law,  order,  direction,  or 
appointment  of  or  by  the  council  or  board  or  com- 
missioners shall  have  the  like  power  of  appeal  to  the 
General  Quarter  Sessions  as  under  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  1845,  in- 
corporated vrith  this  Act,  he  might  have,  if  feeliu 
aggrieved  by  any  determination  of  any  justice  with 
respect  to  any  penalty. 

42.  Couneil,  i(e.  empowered  to  make  tale  and  ex- 
ehangt  <if  Imdi,  with  content. — That  the  council, 
with  the  approval  of  the  Commissiooen  of  her 
Majesty's  Treasury,  and  the  board,  with  the  approval 
of  the  General  Board  of  Health,  and  the  commis- 
sioners appointed  under  this  Act,  with  the  approval 
of  the  vestry  and  of  the  Commissioners  of  her  Ma- 
jesty's Treasury  respectively,  may  from  time  to  time 
make  sale  and  dispose  of  any  lands  vested  in  the 
mayor,  aldermen,  and  burgesses,  or  in  the  board,  or 
in  the  commissioners,  respectively,  for  the  purposes 
of  this  Act,  and  apply  the  proceeds,  or  a  sufBident 
part  thereof,  in  or  towards  the  purchase  of  other 
lands  better  adapted  for  such  purposes,  and  may, 
with  the  like  approval,  exchange  any  lands  so  vested, 
and  either  with  or  without  paying  or  receiring  any 
money  for  equality  of  exchange,  for  any  other  lands 
better  adapted  for  such  purposes,  and  the  mayor, 
aJdermen,  and  burgesses,  or  &e  board,  or  the  com- 
missionien,  may  convey  the  lands  so  sold  or  exchanged 
Aeccotdingiy. 

43.  When  lodgtrng-houtu  are  eontidered  loo  ex- 
ptMtite,  /A«y  mttif,  wttk  tfprofl  qf  2VMrarr,  to 


told,  and  proceed*  i^tale  carried  to  borough  fitnd 
or  poot't-rate. — ^That  whenever  any  lodging-houses 
which  shall  have  been  for  seven  years  or  upwards 
established  under  the  authority  of  this  Act  shall  be  | 
determined  by  the  council,  or  by  the  board,  or  by  I 
the  vestry,  in  accordance  with  a  previous  recom-  ' 
mendation  of  the  commissioners,  to  be  unnecessary 
or  too  expensive  to  be  kept  up,  the  conndl  or  com- 
missioners, with  the  approval  of  the  Commissioners 
of  her  Ifajesty's  Treasury,  or  the  board  with  the 
apnroval  of  the  General  Board  of  Health,  may 
■eU  the  same  for  the  best  price  that  can  rea- 
sonably be  obtained  for  the  same,  and  the  mayor, 
aldermen,  and  burgesses,  or  the  board,  or  the  com- 
missioners, shall  convey  the  same  accordingly,  and 
the  purchase  money  shall  be  paid  to  such  person  as 
the  conndl  or  board  or  commissioners  shall  sppoint, 
and'lUs  receipt  shall  be  a  suBldent  discharge  for  the 
same,  and  the  net  proceeds  of  sUch  sale  shall  be 
applied  in  the  first  instance  in  or  towards  payment  or 
satisfaction  of  all  the  debts,  liabilities,  and  engage- 
ments whatsoever,  with  respect  to  the  purposes  of 
this  Act,  of  the  council,  the  board,  or  the  commis- 
uoners,  and  the  surplus,  if  any,  of  such  net  proceeds 
paid  to  the  credit  of  the  borough  fund,  or  of  the 
general  district  rate,  or  of  the  improvement  rate,  or 
of  the'nte  for  the  relief  of  the  poor  of  the  parish. 

44.  CbnuiufniMiert  to  ceate  to  be  a  corporation 
when  their  dntiet  have  erased.— Provided  always, 
That  whenever  by  reason  of  the  sale  of  all  tiie 
lodging-honaes  prorided  under  this  Act  for  a  parish, 
and  the  application  as  by  this  Act  required  of  the 
net  proceeds  of  such  sale,  and  the  performance  of 
all  other  the  duties  under  this  Act  of  the  commis- 
sioners for  the  parish,  or  by  any  other  reason,  it  be- 
comes needless  for  the  commissioners  for  a  puish  to 
continue  to  be  a  corporation,  such  commissionen 
shall  thereupon  cease  to  be  a  corporation,  and  their 
office  as  commissionen  for  the  parish  shall  there- 
upon cease,  and  this  Act  shall  thereupon  cease  to  be 
in  foroe  in  the  parish,  but  neverthelos  this  Act  may 
thereafter  be  adopted  for  the  parish. 

45.  Management  to  be  vetted  in  council  and 
parith  eommittionert. — ^That  the  general  manage- 
ment, regulation,  and  control  of  the  lodging-houses 
established  under  this  Act  shall,  subject  to  the  pro- 
visions of  this  Act,  be,  as  to  any  borough,  vested  in 
and  exercised  by  tlie  council,  and  as  to  any  district 
vested  in  and  exercised  by  the  board,  and  as  to  any 
pariah  verted  in  and  exercised  by  the  commissionen. 

46.  Council,  Ice.  mag  mate  bye-lawifor  regulating 
the  lodging-houtet,  Bge-lawt  to  be  approved  by 
the  Secretary  tf  State.— Tbat  iha  bye-laws  which 
the  conndl,  and  board,  and  commissioners  respect- 
ively may  fiom  time  to  time  make,  alter,  repeal,  and 
enforce,  shall  include  such  bye-laws  for  th«  manage- 
ment, use,  and  regulation  of  the  lodging-houses,  and 
of  the  tenants  or  occupien  thereof,  and  for  deter- 
mining from  time  to  time  the  chaigps  for  the  tenancy 
or  occupation  of  the  lodging-houses,  as  the  council 
and  board  and  commissionen  respectively  shall  think 
fit,  uid  they  respectively  may  appoint  any  penalty 
not  exceeding  five  pounds  for  any  and  every  breach, 
whether  by  their  officers  or  servants  or  by  other  per- 
sons, of  any  bye-law  made  by  them  respectively,  and 
such  bye-laws  shall  make  sufficient  {nnvision  for  the 
sevoal  purposes  respectively  expressed  in  the 
schedule  to  this  Act :  Provided  always,  that  a  bye- 
law  made  under  the  authority  of  this  Act  shall  not 
be  of  any  legal  force  until  the  same  shall  have  re- 
ceived the  approval  of  one  of  her  Majesty's  Prindpal 
Secretaries  of  State. 

47.  Bye-lawi  to  be  hung  up  in  every  room  in  the 
lodging-houtet.— That  a  printed  copy  or  suffident 
abstract  of  the  bye-laws  relating  to  the  management, 
use,  and  regulation  of  the  lodging-houses,  shall  be 
put  up  and  at  all  times  kept  in  every  room  therein. 

48.  Chargeifor  occupation,  ifc.  to  be  fixed  by 
couneil*  and  eommittioneri. — That  the  Coundl  and 
the  Board  and  the  Commissionen  respectively  may 
from  time  to  time  make  snch  reasonable  charges  for 
the  tenancy  or  occupation  of  the  lodging-honses 
provided  under  this  Act  as  they  shall  think  fit. 

49.  At  to  lenantt  of  lodging-houtet  receiving 
parochial  relitf.— That  any  person  who,  or  whose 
wife  or  husband,  at  any  time  while  such  person  is  a 
tenant  or  occupier  of  any  s)idi  lodging-house  or  any 
part  of  such  a  lodging-house,  receives  any  such 
relief,  other  than  such  relief  granted  on  account 
only  of  aoddent  or  temporary  illness,  shall  thereupon 
be  disi|naUfied  for  contanoing  to  be  such  a  tenant  or 
occupier. 

50.  Lodging-houtet  to  be  open  to  intpeelion  of 
local  Board*  qf  Health. — That  every  lodging-house 
established  under  this  Act  which  shall  be  within  the 
district  of  a  Local  Board  of  Health  shall  at  all  times 
be  open  to  the  inspection  of  such  hoard,  and  the 
officen  thereof  from  time  to  time  aothorised  by  such 
board  to  make  such  inspection. 

51.  Penalty  on  council,  eommitiionert,  or  offi- 
cer taking  feet  beyond  talariet,  or  being  interetted 
in  eontracli. — That  if  any  derk  or  other  officer  or 
any  servant  who  shall  be  in  anywise  employed  by 
any  conndl  or  board  or  commissionen  in  purauance 
of  this  Act  shall  exact  or  accept  any  fee  or  reward 
whatsoever  for  or  on  account  of  anything  done  or 


forborne,  or  to  be  done  or  forborne,  in  puxsuanoe  of 
this  Act,  or  on  any  account  whatsoever  relative  tor- 
putting  this  Act  into  execution,  other  than  soch  sala- 
ries, wsges,  or  allowances  as  shall  have  been  sp- 
pointed  by  the  council  or  board  of  commMoneiSr 
or  shall  m  anywise  be  concerned  or  interested  in 
any  bargain  or  contract  made  by  the  conndl  or 
hoard  or  commissionen  for  or  on  acconnt  of 
anything  done  or  forborne,  or  to  be  done,  or 
forDome,  in  pursuance  of  this  Act,  or  on  any 
account  whatsoever  relative  to  the  putting  of  this 
Act  into  execution,  or  if  any  person  during  the  time 
he  holds  the  office  of  member  of  the  conndl,  or 
member  of  the  Board,  or  commissioner,  shall  exact 
or  accept  any  snch  fee  or  reward,  or  shall  accept  or 
hold  any  office  or  place  of  trust  created  by  virtue  of 
this  Act,  or  be  concerned  directly  or  indirectly  in 
any  such  bargain  or  contract,  every  such  person  so 
ofiending  shaU  be  incapable  of  ever  serring  or  beinr 
employed  under  this  Act,  and  shall  for  every  sodi 
offence  also  forfdt  not  exceeding  the  sum  of  fiftj 
pounds. 

52.  Application  Iff  penaUiet.-tlak  such  partaf 
any  penalty  recovered  under  this  Act  as  shall  not  be 
awsMed  tothe informer  shall  be  paidto  the  credit,  ■• 
regards  a  borough,  of  the  borough  fiind,  and,  as  re- 
guds  a  district,  of  the  general  district  rate  thereof 
or  the  improvement  rate  thereof,  and,  as  regards  > 
parish,  of  the  rate  for  the  relief  of  the  poor  thereof. 

53.  Not  to  extend  to  Scotland.— liat  nothing  in. 
this  Act  shall  extend  to  Scotland. 

scBBDULx  narxaRKo  to  bt  thb  fouukuks 

ACT. 

1.  Byt-lawt  to  be  made  in  all  cattt. 

For  securing  that  the  lodging-houses  shall  bo' 
under  the  management  uid  control  of  the  officers, 
servants,  or  othen  appointed  or  employed  in  that 
beh^  by  the  council,  or  board,  or  commissioaera. 

For  securing  the  due  separation  at  night  of  me^ 
and  boys  above  eight  yean  old,  from  women  and 
girls. 

For  preventing  damage,  disturbance,  intermptton, 
and  indecent  and  o&nsive  language  and  behavioor, 
and  nuisances. 

For  determining  the  duties  of  the  offioen.  ser- 
vants, and  othen  appointed  by  the  council  or  boani 
or  commissioners. 
2.  Bye-lawt  to  be  made  in  borought,  dittriett,  mod 

parithet  wholly  or  partially  witMn  the  ditlriel* 

of  Local  Boardt  qf  Health. 

for  carrying  out  the  regnlatioiis  of  the  loai 
Boards  of  Health. 

3.  Bye-law*  to  be  made  in  parithtr. 
_  For  regulating  the  procedure  of  the  emintiis- 

stoners.  

Cap.  XXXV. 

An  Act  to  extend  the  Benefits  of  certain  Provinone- 
of  the  General  Merchant  Seamen's  Act  rektinc 
to  Apprentices  bound  to  the  Sea  Service,  t» 
apprentices  bound  to  the  Sea  Service  by  Boaide- 
M  Guardians  of  the  poor  in  Ireland,  and  t»' 
enaUe  snch  GhiardianB  to  place  oat  boys  in  the 
Naval  Service.  (July  24.  ISftl.) 

The  great  importance  of  the  following  Siatateahae 
induced  us  to  insert  them  entire  thus  eariy,  and' 
without  regard  to  their  numerical  position : — 

Ca».  LV. 
An  Act  to  amend  tiie  Law  relating  to  ttie  Bxpensse 
of  Prosseutions,  snd  to  mske  farther  Providon 
for  the  Apprehension  and  Trial  of  Offenders  za" 
certain  Cases.  (Aug.  I,  1851.) 

7  Geo.  4,  c.  64.— Whereas  by  the  Act  of  the 
seventh  year  of  King  George  the  Fourth,  chapte^ 
sixty-four,  certain  provisions  were  made  relating  to 


the  allowance  of  costs,  expenses,  and  compel 
to  prosecnton  and  witoesses  in '  cases  of  proseea- 
tions  for  felonies  and  certain  misdemeanon  thraeiD 
mentioned,  and  the  regulation  and  ascertaining  of 
such  costs  and  expenses,  and  rdating  to  the  alfow- 
ance  of  compensation  to  persons  who  may  have  been 
active  in  the  apprehension  of  offenden  or  persons 
charged  with  offences;  and  provisions  liave  been 
made  by  other  Acta  relating  to  costs,  expenses,  an^ 
compensations  in  cases  of  prosecutions  in  respect  of 
the  offences  therein  mentioned  :  and  whereas  it  js- 
expedient  to  amend  the  law  rdating  to  costs,  ex- 
penses, and  compensations  in  cases  of  criminal  pn>- 
Kcntions:  Be  it  therefore  enacted  by  the  Queen'b 
most  excellent  Msjesty,  by  and  witb  the  adrioe  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Ru'liament  assembki},  and 
by  the  authority  of  the  same.  That— 

1.  So  much  qf  7  Geo.  4,  c.  64,'*.  23,  at  to  ea^ 
pentet  <if  attendance  before  examining  magittrate. 
Ice.  repealed. — So  much  of  section  twen^-three  of 
tlie  said  Act  of  the  seventh  year  of  King  George  tiie 
Fourth  as  provides  that  in  cases  of  misdemeanor 
the  power  of  ordering  the  payment  of  expenses 
and  compensation  shall  not  extend  to  the  attendance 
before  the  examining  magistrate,  shall  be  repealed. 

2.  Power  of  Courtt  to  allow  expentet  in  proteem- 
tiont  for  certain  mitdemeanort  extended  to  other- 
miidemeanort.—Kli  the  proviaons  of  the-  said  Act  «fi 
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tbe  aeventh  year  of  King  G<>orKe  the  Fourth,  u 
amended  hj  this  Act,  authorising  and  empoweriog 
Coorts  to  order  psymeot  of  costs  and  expenses,  and 
<^mpeosation  for  trouble  and  loss  of  time,  in  cases 
oftMseTeral  misdemeanors  enumerated  in  section 
tirentT>three  of  tbe  said  Act  of  King  George  the 
Foortn,  and  concerning  orders  for  payment  of  such 
easts,  expenses,  and  compensation,  and  the  payment 
fltereof,  and  all  the  provisions  of  any  other  AJct  for, 
oonoeming,  or  applicable  to  the  payment  of  such 
costs,  expenses,  and  compensation  in  cases  of  the  said 
inisdemeanors,  shall  extend  and  be  applicable  in  the 
case  of  any  of  the  misdemeanon  hereinafter  men- 
fioned ;  namely,  unlawfully  and  carnally  knowing  and 
•bttsing  any  giri  being  abore  the  age  of  ten  years 
Md  under  the  age  of  twelve  years ;  unlawfully  taking 
or  causing  to  be  taken  any  unmarried  giri,  being 
under  the  age  of  sixteen  years,  out  of  the  possession 
«Dd  against  the  will  of  her  &ther  or  mother,  or  of 
Mty  ouer  penon  having  the  lawful  care  or  charge  of 
Iter ;  conspiring  to  charge  any  person  with  any 
felony,  or  to  inmct  any  person  of  any  felony ;  con- 
tpbing  to  commit  any  felony. 

3.  Parliei  bound  by  retogniitmct  to  pmeeute  or 
fhe  evidence  on  billt  of  indielment  for  common 
anaulti  to  be  albneed  co»li  at  in  catti  qf  felony • — 
And  whereas  by  an  Act  of  tbe  mnth  year  of  King 
George  the  Fourth,  chapter  thirty-one,  it  is  enacted, 
fliat  where  any  person  shall  uuawfuUy  assault  or 
beat  ainr  other  person,  it  shall  be  lawful  for  two  jus- 
tioea  of  the  peace,  upon  complaint  of  the  party  ag- 
grieved, to  hear  and  determine  such  offence ;  and  it 
is  by  the  said  Act  provided,  that  in  ease  the  justices 
shall  find  the  assault  or  battery  complainea  of  to 
have  been  accompanied  by  any  attempt  to  commit 
Mony,  Or  shall  be  of  opinion  that  the  same  is  from 
any  other  circumstance  a  fit  subject  for  a  prosecu- 
tion by  indictment,  they  shall  abstain  from  any  ad- 
juffication  thereupon,  and  shall  deal  with  the  case  in 
all  respects  in  the  same  manner  as  they  would  have 
done  before  the  passing  of  the  said  Act :  and  whereas 
it  is  expedient  that  Courts  before  whom  such  indict- 
ments shall  be  tried  shall  have  power  to  order  pay- 
ment of  costs  to  parties  so  bound  by  recognisance  to 
prosecnte  or  give  evidence :  Be  it  enacted,  that  in 
•very  case  of  assault  so  brought  before  such  justices 
for  snmnuiy  decision  in  whioi  the  justices  shall  be 
of  opinion  that  the  same  is  a  fit  subject  for  prose- 
«Qtion  by  indictment,  and  shall  thereupon  bind  the 
oemplainant  and  witnesses  in  recognisuioe  to  pro- 
secnte and  give  evidence  at  die  assises  or  sessions  of 
tiw  peace,  every  sudi  Court  is  hereby  authorised  and 
empowerod  at  its  discretion  to  order  payment  of  the 
costs  and  expenses  of  the  prosecutor  and  witnesses 
ao  appearing  before  such  Court  under  such  recog- 
nisance, together  with  compensation  for  their  trouble 
and  loss  of  time,  in  tjie  same  manner  as  Courts  are 
authorised  and  empowed  to  order  the  same  in  cases 
of  felony. 

4.  So  much  tffi  Geo.  4,  e.  64,  at  emporeert  Quarter 
Betihn*  to  mat*  regulationt  at  to  cottt  and  ex- 
pnwe*,  rtpttUed.—Sio  much  of  the  said  Act  of  tbe 
•evtath  year  of  King  Oeoige  the  Fourth  as  em- 
IKnrers  the  justices  of  the  peace  of  any  coonty, 
riding,  or  divisioo,  or  of  any  liberty,  frandise,  city, 
town,  or  place  chargeable  with  costs  and  expenses 
at  therein  mentioned,  in  Quarter  Sessions  assembled, 
to  establish  and  alter  regulations  as  to  the  rate  of  any 
costs  and  expenses  to  be  allowed  by  virtue  of  that 
Act,  shall  be  repealed :  Provided  always,  that  all 
a«eh  regulations  in  foroa  at  the  time  of  the  pasang 
of  this  Act  shall  continue  in  force  until  revoked,  or 
nntil  legnlatians  in  relation  to  the  matter  thereof  are 
made  oMer  the  powen  of  this  Act. 

.  5.  Seerttury  <jf  State  may  mate  regvlaliont  at  to 
CMtt,  expenttt,  and  compeniatiotu,  and  certifi- 
eati*  to  be  granted  by  examininp  mapitlratei. — It 
shall  be  lawful  for  one  of  her  Majesty's  principal 
Sacretariss  of  State  to  revoke  any  regulations  made 
under  the  provision  hereinbefore  repealed,  and  to 
make  regulations  as  to  the  rates  or  scales  of  payment 
of  all  or  any  costs,  expenses,  and  compensations  to 
be  aDowed  or  ord^^  to  be  paid  under  the  said  Act 
or  any  other  Act  or  this  Act  to  prosecutors  and  wit- 
nesses, and  to  persons  attending  the  court  in  obe- 
dienoe  to  an;  recognisance  or  subpoena,  in  cases  of 
<*i«"'"»l  prosecutions,  and  (except  as  hereinafter 
manlionea)  to  persons  who  may  have  been  active  in 
or  towards  the  apprehension  of  persons  charged  with 
ofieuces,  and  also  regulations  as  to  the  rates  or  scales 
of  payment  according  to  which  certificates  may  be 
l^nnted  by  the  examining  magistrate  or  magistrates 
m  respect  of  the  expenses  of  any  prosecutor,  or 
witness  or  witnesses  for  tbe  prosecution,  or  other 
person,  of  attending  before  such  magistrate  or  ma- 
mtrotes,  and  of  any  compensation  for  trouble  and 
Msa  of  time  therein,  in  any  case  where  any  court  or 
judge  is  empowered  under  tbe  said  Act  of  the  seventh 
year  of  King  George  the  Fourth  or  any  other  Act  or 
this  Act  to  order  payment  of  such  expenses  or  com- 
pensation, and  concerning  the  forms  of  such  certi- 
ficates and  the  details  dr  particulars  to  be  inserted 
therein  of  the  expenses,  trouble,  and  loss  of  time  to 
which  such  certificates  relate,  and  it  shall  be  lawful 
for  one  of  her  Miyesty's  principal  Secretaries  of 
State  from  time  to  time  to  alter  any  such  ragala- 


tions,  or  make  new  regulations  in  relation  to  any  of 
the  matters  aforesaid,  and  such  legnhtions  for  the 
time  being  shall  be  binding  on  all  Courts  and  per- 
sons whomsoever. 

6.  Bxpentei  and  eompentationt  to  be  aitertained 
according  to  luch  regulation,  and  magiitrat^t  cer- 
tificate not  to  be  conclutive. — Where  any  court  or 
judge  empowered  under  the  said  A<^  of  the  sevendi 
year  of  IQng  George  the  Fourth,  or  under  any  other 
Act  or  this  Act,  in  this  behalf,  shall  order  payment 
to  any  prosecntn  or  witness  or  witnesses  for  the 
prosecution,  or  to  any  person  attending  the  court  in 
obedience  to  any  reo^nisance  or  subpoena,  in  the 
case  of  any  prosecution  for  felony  or  any  misde- 
meanor or  offence,  of  any  costs  or  expenses  in- 
curred, or  of  any  compensation  for  trouble  or  loss  of 
time,  or  order  payment  (except  as  hernnafter  men- 
tioned) to  any  person  who  may  appear  to  have  been 
active  in  or  towards  the  apprenension  of  any  person 
charged  with  any  offence,  of  compensation  for  ex- 
penses, exertions,  and  loss  of  time  in  or  towards 
such  apprehension,  the  amount  of  such  costs,  ex- 
penses, or  compensation  shall  be  ascertained  by  the 

S roper  officer  of  the  court  according  to  the  regula- 
ons  made  under  this  Act;  and  where  the  expenses 
and  compensation  in  respect  of  attending  before  anv 
examining  magistrate  or  magistrates  are  so  ordered 
to  be  paid,  such  expensm  and  compensation  shall 
also  be  ascertained  by  the  proper  officer  of  the  court 
according  to  such  regulations,  but  the  amount 
thereof  as  so  ascertained  shall  not  exceed  the  amount 
mentioned  in  the  certificate  of  the  examining  magis- 
trate or  magistrates,  and,  save  as  aforesud,  the 
certificate  of  any  examining  magistrate  or  magis- 
trates shall  not  be  conclusive  as  to  the  amount  to  be 
allowed  for  expenses  of  attendance  before  him  or 
them,  or  for  compensation  for  trouble  or  loss  of  time 
therein. 

7.  Act  not  to  inteifere  with  paymenti  in  reiptet 
qf  extraordinary  courage,  diligence,  and  exer- 
tiont. — Provided  always,  that  nothing  in  this  Act  or 
in  any  regulations  under  this  Act  shau  interfere  with 
or  affect  the  power  of  any  Court  to  order  payment  to 
any  person  who  may  appear  to  such  Court  to  have 
shewn  extraordinary  courage,  diligence,  or  exertion 
in  or  towards  any  such  apprehension  as  hereinbefote 
mentioned  of  such  sum  as  such  Court  shall  think 
reasonable  and  adjudge  to  be  paid  in  respect  of  such 
extraordinary  courage,  diligence,  or  exertion. 

8.  Pomert  given  tojudget  by  7  Geo.  4,  c.  64,  to 
order  paymentt  in  retpect  qf  the  apprehention  qf 
certain  qffendert  extended  to  Courte  of  Settiont  of 
the  peace. — And  whereas  by  the  said  Act  of  the 
seventh  year  of  King  George  the  Fourth  any  Court 
of  oyer  and  terminer  and  gaol  delivery,  and  other 
courts  therein  mentioned,  are  empowered  to  order 
compensation  to  be  paid  to  persons  who  shall  appear 
to  the  Court  to  have  been  active  in  or  towanis  the 
apprehension  of  any  person  charged  with  murder  or 
with  any  other  of  the  crimes  therein  mentioned : 
and  whereas  it  is  expedient  to  extend  such  power  to 
Courts  of  Sessions  of  the  peace :  Be  it  enacted,  that 
when  any  person  appears  to  any  Court  of  Sessions  of 
the  peace  to  have  been  active  m  or  towards  the  ap- 
prehension of  any  party  charged  with  any  of  the 
offences  in  the  stid  enactment  mentioned  which  such 
sessions  may  have  power  to  try,  such  Court  of  Ses- 
sions shall  have  power  to  order  compensation  to  be 
paid  to  such  person  in  the  same  manner  as  the  other 
Courts  in  the  said  enactment  mentioned ;  provided 
that  such  compensation  to  any  one  person  shall  not 
exceed  the  sum  of  five  pounds,  and  that  every  order 
for  payment  to  any  person  of  such  compensation  be 
made  out  and  delivered  by  the  proper  officer  of  the 
Court  unto  such  person  without  fee  or  payment  for 
the  same. 

9.  Cleritofthepeaee,lce.maybepaidbytalariet 
in  lieu  qffeet. — And  whereas  it  may  be  expedient  to 
authorise  the  payment  of  clerks  of  the  peace  and  such 
other  clerks  as  hereinafter  mentioned  by  salaries 
instead  of  fees :  Be  it  enacted,  that  it  shall  be  lawful 
for  the  justices  of  tbe  peace  at  their  general  or  quarter 
sessions  for  the  several  counties,  ridings,  divisions 
of  counties,  and  liberties  throughout  England  and 
Wales,  notice  bein|[  given  at  tbe  preceding  quarter 
sessions  that  a  motion  will  be  made  for  such  pur- 
pose, and  the  council  or  other  goveniing  body  in 
every  borough  in  Englsmd  and  Wales,  from  time  to 
timei  if  they  see  fit  so  to  do,  to  recommend  to  one 
of  her  M^esty's  principal  Secretaries  of  State  that 
the  clerks  of  the  peace,  the  clerks  of  special  and 
petty  sessions,  and  the  clerks  of  the  justices  of  the 
peace  within  their  several  jurisdictions,  or  any  of 
such  clerks  as  aforesaid,  be  paid  by  salaries  in  lieu 
of  fees  and  other  payments,  or  where  any  such  clerks 
are  for  the  time  being  paid  by  salaries,  by  virtue  of 
any  order  mode  under  this  Act  or  otherwise,  to  re- 
commend that  the  amounts  of  all  or  any  of  the  sala- 
ries for  the  time  being  payable  be  reconsidered,  or 
that  all  or  any  of  such  clerks  for  the  time  being  paid 
by  siJaries  be  paid  by  fees  in  lieu  of  salary,  and 
where  payment  oy  salary  in  lieu  of  fees  or  toe  re- 
consideration of  the  amotmte  of  any  salaries  is  re- 
commended, to  state  the  amount  of  salary  which  in 
the  opinion  of  such  justices,  council,  or  governing 
body  should  in  eadi  case  be  pud;  and  every  such 


aid,  orvary  theamooatofMlaiTforlkataa 
ayable  to  anysochderic,  or  to  amctftatMi 
erk  for  the  ban  being  paid  by  aalai}  be  prii 


recommendation  being  signed  by  the  dudraaa  of  Oa 
Coort  of  General  or  Quarter  fiesaiooa,  or  die  aqat 
or  other  head  officer  of  tiie  borou^,  disdl  be  traat- 
mitted  to  the  Seoretaiy  of  State;  and  it  sbaB  k« 
lawfiil  for  such  Secretory  of  States  wImb  say  wtA 
recommendation  is  so  made  to  Urn,  by  orda  mim 
his  hand,  if  he  aotiiinkfit,to  direct  that  aO  sts^ 
of  the  clerks  to  which  such  remwnmawdatiimwfaa 
be  paid  by  sabry,  and  to  fix  theaamiBt  of  afaryte 
be  so  paid,  or  vary  the  usooi^  oft  * 
being  payat' 
such  deric  I 

by  fees  in  Geu  of  salary  ;  and  such  I 
shall  cause  copies  of  every  enler  made  abder  tidi 
enactment  affecting  any  clerk  of  the  paaee^  «r  say 
derks  of  special  SMsions  or  petty  seaaions^  or  deAi 
to  the  justices  withhi  the  district  of  any  iMc  of  thi 
peace,  to  be  transmitted  to  taoh  dak  vt  Hb 
peace,  to  be  by  him  distributed,  w^an  oeea- 
sion  shdl  require,  to  aaeh  other  doki  a  siM»> 
said;  and  tiie  sabryfor  the  time  beisn paistt  to 
any  such  derk  under  any  eadi  order  MB  Be  pdt 
out  of  any  county  rate  or  rate  ia  tbe  natan  ol  a 
county  rate  made  ia  the  county,  ridiaK>  diviaia,  or 
Hberty,  or  out  of  tbe  borough  Amd  ortlie  boroari^ 
as  the  case  may  be,  for  or  in  whidi  aads  dsric  of  M 
peace  or  other  derk  to  whom  the  aameispMUi 
n  appointed  or  acts :  Provided  ahraiya,  ttatiattw 
the  amount  of  any  salary  to  be  paid  to  any  dvk  of 
the  peace  or  odier  derk  appointed  before  Hie  pang 
of  this  Act,  regard  diall  bie  had  to  the  teaac  of  Us 
office,  and  to  his  rigfata  in  respect  tbevsof,  ba  a» 
deric  of  the  peace  or  odier  sudi  cleric  w  tSamH. 
appointed  after  the  paaing  of  tUa  Act  sWI  he 
entitled  to  any  oompcoisation  on  aooooBt  of  say  ie> 


Fkovided  aiso^  tfcaCae 
of  aay  leeoa- 
_  booy  of  sny 
of  pa^DBttt  or  the 


dnction  of  his  emoluments  < 

made  nnder  this  enactment: 

order  shall  be  mate  in 

mendotion  of  the  council  or  i 

borough  in  reUtion  to  the  i 

amount  of  alary  of  any  such  deric  other  than  the 

derk  of  the  peace  for  such  borough,  ariea  the 

justices  of  such  borough,  at  a  aeetiag  of  sati  ja^- 

ticea,  approve  of  sudi  recommeadalfaa,  aad  sack 

approval  be  certified  to  sudi  Seuetaiy  of  States 

under  the  bond  of  the  ehainnaa  of  aaeh  meeiiog. 

10.  Certain  buiineit  may  be  txctpttdiaftims  tt» 
talarie*. — Provided  that  any  audi  Ceait  of  OteiiDB^ 
or  conncil,  or  goveming  body  may,  who*  ttey  sea 
fit,  recommend  tiiot  any  deeeiipCion  (to  be  ^eofied 
in  tiie  recommendation)  ofthe  onsinea  of  eay  dak 
whom  they  may  recommend  to  be  paid  by  oifanr 
should  not  be  induded  in  fixiug  tiie  amount  tf  sach 
salary,  but  that  snch  derk  sbodi  be  nanraemtod 
for  the  nme  by  such  fees  or  oflier  uajiauils  as  any 
be  payable  to  him  in  respect  tiierem;  and  where  say 
order  is  made  by  the  Secretary  of  State  hi  paiaaisji] 
of  such  recommendation  aa  last  afoieaM,  each  deric 
shall  be  entitled  to  receive,  for  Us  osra  use,  the  like 
fees  or  payments  in  respect  of  the  bosinea  in  such 
recommendation  specified  in  this  bdialf  a  he  wooU 
be  ao  entitled  to  receive  if  not  paid  by  salay ;  and. 
save  as  aforesaid,  where  any  derk  is  paid  by  sbIsit 
nnder  any  order  made  by  virtue  of  this  Art,  aaeh 
salary  shall  indude and  be  deemed  the  iiinaaaalisa 
for  aU^  businea  which  such  derk  may,  by  leasoo  of 
"        ;  aod  I 


no  other 


his  office,  be  called  on  to  perform; 

payment  shall  be  made  for  any  such  bnsiBess,  or  for 

or  to  a  deputy  of  any  such  den. 

11.  Clerktpaid  by  lalaritt  to  aeeowttfirfKi. — 
Save  as  herembefore  provided,  alt  the  flees  wtadh 
any  such  derk  as  aforesaid  would  have  been  far  te 
time  being  entitled  to  receive  to  hia  own  aieif  aaik 
order  had  not  been  made  shall,  ao  km;  aa  oay  order 
for  payment  of  snch  derk  by  aalary  in  Ben  et  fees  is 
in  foree,  be  by  him  received  and  pud  in  any  waiily, 
riding,  division,  or  liberty  to  the  treasurer  m  aid  of 
the  county  rate  or  rate  in  the  nature  of  a  county 
rate  of  such  county,  riding,  division,  or  liberty,  aad 
in  any  borough  to  the  treasurer  in  anl  of  tite  boni^gfc 
fund,  and  such  fees  shtdl  be  acoounted  for  froa  tiaa 
to  time  in  such  manner  and  nnder  andi  inHlaiiai 
as  the  justices  at  Quarter  Seadons,  or  in  any  borongh 
tbe  council  or  other  goveming  body  may  diract. 

12.  Feet  may  be  remitted  by  jtutieet.—'Vhat 
any  clerk  is  paid  by  salary  by  virtne  of  any  order 
made  under  this  Act,  any  justices  or  jaatice  before 
whom  any  proceeding  is  had,  whereon  a  fee  is  pay- 
able which  should  be  accounted  for  by-  such  derk 
under  this  Act,  or  before  whom  any  person  ia 
moned  for  nonpayment  of  any  snch  fee,  may  i 
snch  fee  in  whole  or  in  part  for  poverty  or  other  i 
sonable  cause,  in  their  or  his  discretion,  and  in  eveiT 
such  case  tbe  justices  or  justice  by  whom  any  fee  a 
wholly  or  in  part  remitted  shall  cause  an  eotry  to  he 
made,  in  a  book  or  books  to  be  kept  for  tiiat  par- 
pose  by  snch  derk,  of  the  natnra  and  amoimt  of  the 
several  fees  so  remitted,  and  of  the  reaaoo  for  the 
remission  in  snch  case,  whidi  entry  shall  be  ssgned 
by  the  justice,  or  two  or  more  of  the  justices  aaSiso- 
rising  snch  remission,  and  shall  be  a  sofideat 
voucher  to  discharge  the  clerk  tiiereftom. 

13.  So  much  0/4  4-5  JVin.  4.  c.  36,  or  w- 
ttraintjtuticet  of  London,  icc.Jramtryi»g  eti  taim 
qffencu,  Ico.  repealed.  Such  rtmtal  mmt  to  gmw 
power  to  try  qfineei  rttlramti  from  liiiaj   ttied 
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S4-S  VieLe.3».—Aad  whtmt  by  the  Act 
<ot  the  lenioii  holdaa  in  the  fourth  and  fifth  yean  of 
Xtag  William  the  Fomth,  diapter  thirty-six,  it  was 
•iHCtKli  thattheiiuticesof  thepeaoe  acting  in  and 
ibr  the  dtie*  of  London  and  Wcstminitar,  the  li- 
berty of  tiie  Tower  of  London,  the  boronch  of 
Sonthwark,  and  the  coontiea  of  Middlesex,  Essex, 
Keot,  and  Snirey,  dnrald  not,  at  their  respeetiTe 
OwMgal  or  Quarter  Sessions  of  the  Peace,  or  any 
a^ioommMit  thereof,  try  any  person  or  persons 
4dutcged  witii  any  of  the  offences  therein  mentioned 
■oommitted  or  aUeged  to  be  committed  within  the 
Jimiti  of  that  Aot :  Be  it  enacted,  that  the  said  re- 
cited enactment  shall  be  repealed :  Provided  always, 
th»t  SBch  repeal  shall  xmi  be  construed  to  pye  aotho- 
rity  to  the  said  jnstioes  of  the  peace  to  trf  any  per- 
aasi  or  persons  for  any  offoioe  which  the  justices  of 
the  peace  acting  in  and  for  any  county,  ridinc,  diri- 
B,  or  liberty  are  restrained  from  tijing  under  the 
of  the  session  bolden  in  the  fifth  and  sixth 
I  of  her  M«esfy,  chapter  thirty-eight. 

14.  DtftUy  to  atiittimt  Jadge  <ff  the  MUtdlttei 
-RimiOH  ntti  notiemtHe  eommittmi  iff  the  feaee. 
•—So  mach  of  the  Act  of  the  session  holden  m  the 
seventh  and  eighth  year  of  her  Majesty  as  requires 
that  any  person  to  be  appointed  a  deputy  to  the  as- 
tiatant  jntUe  of  the  C<Hirt  of  the  Sessions  of  the 
Peace  im  the  county  of  Middlesex  should  be  in  the 
oommisaon  of  the  peace  for  the  said  county,  and 
qualified  by  law  to  act  as  a  justice  of  the  peace,  shall 
be  repealed,  but  any  person,  being  a  Serjeant  or  bar- 
riater'«t-law  of  not  leas  than  ten  years'  standing, 
may,  in  the  casea  and  with  the  allowanca  and  in  the 
aoBBner  theiein  menticmed,  be  appointed  such  de- 
puty. 

15.  A»  ia  powen  ^f  Cemrt  iff  Quarter  ar  Genera! 
Stmiom/or  MidiUuexfor  dmUmg  inch  teniant— 
Whem  paver  extreitad,  the  amttoKt  judge  to  op. 
pokit  a  deputy  to  preeide  at  ehairmaH  with  the 
jutiieee  appoMed  to  tit  apart.— The  Court  of 
Ctoarter  or  General  Sessions  or  Adjonmel  Session 
«f  the  peace  for  the  county  of  Middlesex,  shall  pos- 
aeaa  the  same  powers  for  diridiBg  such  Court  of 
'  Onarter  m'  Gmml  or  Adjaamed  Sessions  as  are  now 
IKwaeaaed  by  tiie  Courts  of  Quarter  and  General  and 
Adjourned  Sessieae  of  the  peace  in  counties  in  which 
tfa«e  is  an  order  in  force  for  the  appointment  ,of  a 
permanent  chairman  and  deputy  chairman ; '  and 
whenaaeTsr  audi  Court  shall  exercise  such  power 
the  aanistant  judge  shall  appoint  a  person  qualified  to 
act  as  depot^  assistant  judge  to  pnside  as  cliairman 
with  the  justices  who  shall  be  appointed  to  sit  apart : 
Provided  always,  that  the  name  of  the  person  who 
aliaU  be  so  appointed  shall  at  seme  pnnrioos  time 
have  been  transmitted  to  and  approred  of  by  one  of 
ber  Mqeety's  inincipal  Secretaries  of  State  as  a  fit 
and  proper  person  to  be  from  time  to  time  appointed 
aa  aadx  deputy  assistant  judge. 

16.  Preteuet  qfone  ^  the  jusiieet  to  eet  apart 
not  eteeutial  to/ormatio*  a/  Caurt.— The  presence 
of  one  of  the  justices  so  as  aforesaid  set  apart  shall 
not  be  essential  to  the  fonnation  of  the  court  in 
which  sndi  depu^  asajatmit  judge  shall  preside,  but 
•the  jniisdiction  of  such  justioee  shall  not  be  in  any 
way  lessened  by  such  appointment. 

17.  Sa  mueh  of  9  Geo.  4,  c.  43,  and  6  If  7  Wm. 
4,  e.  12,  at  exemptt  Middkeex,  repeated.— So  mndi 
of  an  Act  of  the  ninth  year  of  King  George  the 
Fomrth,  chapter  forty-three,  and  of  an  Act  of  the 
Mseion  holden  in  ue  sixth  and  seventh  years  of 
Kiag  William  Oke  Foordi,  ehapter  twelve,  aa  enacts 
that  naOmg  theiein  contained  shall  extend  to  the 
county  of  luddloex,  shall  be  repealed,  and  the  said 
Acts  shall  be  construed  and  take  effect  as  if  the 
county  of  Mid^esex  had  not  been  excepted  from  the 
operation  thereof. 

18.  11  fr  12  Viet.  ce.  42  fr  43— By.  svhom  war- 
ranta  to  be  backed  m  the  Channel  Iilandt.  — 
And  whereas  b^  section  thirteen  of  the  Act  of  the 
session  holden  m  the  eleventh  and  twelfth  jears  of 
her  Majesty,  chapter  forty-two,  provision  is  made 
for  indorsing  such  warrants  aa  therein  mentioned  by 
any  officer  within  any  of  the  isles  of  Guernsey, 
Jersey,  Aldemey,  and  Sark,  who  shall  have  jurisdic- 
tion to  issue  any  warrant  or  process  in  the  nature  of 
a  wanant  for  the  apprehension  of  offenden,  and 
other  provisions  are  made  in  the  same  Act,  and  in 
the  Act  of  the  same  year  of  her  Majesty,  chapter 
forty-three,  by  reference  to  the  enactment  of  the 
said  section,  and  doubts  have  arisen  by  whom  war- 
rants should  be  indorsed  in  the  said  isles  pursuant  to 
the  said  provisions :  Be  it  enacted,  that  the  bailiffs  of 
JerseyandGuem8eyrespectively,orin  theirrespective 
absence  the  lieutenant  bailifls  of  such  islands  re- 
spectively, within  their  respective  bailiwicks  or 
jurisdictions,  the  judge  of  Aldemey,  or  in  his  ab- 
sence any  jurat  of  such  island  within  such  island, 
and  the  seneschal  of  Sark,  or  in  his  absence  his 
deputy  within  such  island,  shall  have  all  such  power 
and  authority  to  indorse  wamnis  as  by  the  said  Acts 
respectively  is.  given  or  expressed  or  intended  to  be 
piven  to  any  officer  vritliin  any  of  soeh  islae  barring 
jurisdiction  to  issue  any  warrant  or  process  in  the 
nature  of  a  wamot  for  we  nprdirasion  of  offondem, 
and  for  such  pnipoiB  shall  have  anthoritv  to  ad- 
DiniMersniNWt,  and  all  the  proviaons  of  the  said 


Acts  shall  be  construed  as  if  the  otScets  au&oriaed 
to  indorse  warrants  by  this  enactment  had  been  so 
authorised  by  the  said  section  of  the  first-mentioned 
Act  of  the  eleventh  and  twelfth  years  of  her  Majesty 
19.  /a  certain  eountiei  ig  eifiet  and  townt 
pritonert  may  be  committed,  and  tried  at  Aiiixet 
held  for  adfoiiang  county. — Whenever  any  justice  or 
justices  of  the  peace,  or  coroner,  acting  for  any 
county  of  a  city  or  county  of  a  town  oorpoiate  within 
which  her  Msgesty  has  not  been  pleased  for  five 
years  next  before  the  passing  of  this  Act  to  direct  a 
commission  of  oyer  and  terminer  and  gaol  delivery 
to  be  executed,  and  until  her  Majesty  shall  be 
pleased  to  direct  a  commission  of  oyer  and  terminer 
and  gaol  delivery  to  be  executed  within  the  same, 
shall  commit  finr  safe  custody  to  the  gaol  or  house  of 
correctiDn  of  such  cotmtv  of  a  dty  or  town  an^  per- 
son charged  with  any  offence  committed  withm  the 
limits  of  sudi  county  of  a  city  or  town  not  triable  at 
the  Court  of  Quarter  Secaions  of  the  said  county  of 
or  county  of  a  town,  the  commitment  shall 
ij  that  such  person  is  oommitted  pursuant  to 
Act,  and  the  recognisanoes  to  appear  to  pro- 
secute ud  give  evidence  taken  by  such  justice, 
justices,  or  coroner  shall  in  all  such  cases  be  con- 
ditioned for  appearance,  prosecution,  and  giving 
evidence  at  the  Court  of  Oyer  and  Terminer  and 
Gaol  Delivery  for  the  next  adjoining  county ;  and 
whenever  any  such  person  shall  be  so  committed, 
the  keeper  of  such  gad  or  house  of  correction  shall 
deliver  to  the  judges  of  Assise  for  such  next  adjoining 
county  a  calendar  of  aU  prisoners  in  his  custody  so 
committed,  in  the  same  way  that  the  sheriff  of  the 
county  would  be  by  law  required  to  do  if  such 
prisoners  had  been  committed  to  the  common  gaol 
of  such  adjoining  county ;  and  the  justice,  justices, 
or  coroner  by  whom  persMis  charged  as  aforesaid 
may  be  committed,  shall  deUver  or  cause  to  be  de- 
livered to  the  proper  officer  of  the  court  the  several 
examinations,  mformations,  evidence,  recognizances, 
and  inqniations  relative  to  such  persons  at  the  time 
and  in  the  manner  that  would  be  required  in  case 
such  persons  had  been  committed  to  the  gaol  of  such 
adjoining  county  by  a  justice  or  justices,  or  coroner, 
liaving  aathoritr  so  to  commit,  and  the  same  pro- 
ceeding shall  and  awybe  had  thereupon  at  the  Sessions 
of  Oyer  and  Terminer  or  General  Gaol  Delivery  for 
such  adjoining  County  as  in  the  case  of  penons 
char^  with  oSmces  of  the  like  nature  oommitted 
withm  such  county. 

20.  Juiticet  to  dtdare  when  gaolt  or  houtet  iff 
correction  are  fit  pritoni  for  pertont  committed 
for  trial.— Jt  shall  be  lawful  for  the  justices  of  the 
peace,  at  their  genenl  or  quarter  sessions  for  any 
county,  riding,  or  division,  by  order  made  for  that 
purpose,  to  declare  that  any  gaol  or  house  of  cor- 
rection for  such  county,  ridiiut,  or  division  is  a  fit 
prison  for  persons  oommitted  for  trial  at  the  assizes 
tor  such  county,  or  for  the  county  of  such  ridiiw  or 
division ;  and  every  such  order  shall  be  signed  by 
the  diairman  of  such  sessions,  and  transmitted  to 
one  of  her  Majesty's  principal  Secretaries  of  State : 
and  in  case  such  Secretary  of  State  see  fit  to  approve 
such  order,  then,  after  the  approval  thereof  under 
the  hand  of  snch  Secretary  of  State,  it  shall  be  law- 
fid  for  any  jnstiee  or  justices  of  the  peaoe,  or  coroner, 
acting  for  such  county,  riding,  or  diriuon,  to  com- 
mit for  safe  custody  for  trial  at  the  next  assizes,  to 
such  gaol  or  house  of  correction,  any  person  charged 
with  any  offsnce  triable  at  the  assizes  for  such  county 
or  for  the  county  of  such  riding  or  division;  and  the 
commitment  shall  spedfy  that  such  person  is  oom- 
mitted under  the  authority  of  this  Act ;  and  the  re- 
cognisances to  appear  to  prosecute  and  give  evidence 
taken  by  snch  justice,  justices,  or  coroner  shall  in 
all  snch  cases  be  conditioned  for  appearance,  pro- 
secution, and  giving  evidence  at  the  Court  of  Oyer 
and  Terminer  and  Gaol  Delivery  for  the  county  ; 
and  the  keeper  of  such  gaol  or  house  of  correction 
shall  deliver  to  the  judges  of  assize  a  calendar  of  all 
prisoners  in  custody  for  trial  at  such  assizes,  in  the 
same  way  tiiat  the  sheriff  of  the  county  would  be 
by  law  repuired  to  do  if  such  prisoners  had  been 
committed  to  the  common  gaol  of  snch  county ;  and 
the  justice,  justices,  or  coroner  by  whom  persons 
charged  as  aforesaid  may  be  committed  shall  deliver 
or  cause  to  be  delivered  to  the  proper  officer  of  the 
Court  of  Assize  the  several  examinations,  informa- 
tions, evidence,  recognisances,  and  inquisitions  rela- 
tive to  such  penons  at  the  time  and  in  the  manner 
that  would  be  required  in  case  such  persons  had  been 
committed  for  trial  as  i^oiesaid  to  such  common 
gaol,  and  the  same  proceedings  shall  and  may  be  had 
thereupon  at  the  sessions  of  oyer  and  temuner  or 
general  gaol  delivery  for  snch  oounty  as  in  the  case 
of  persons  so  committed  to  snch  common  gaol. 

21.  Pritomert  to  committed  to  be  removed  to 
county  gaol  pretriout  to  trial. — All  persons  who  may 
under  the  authority  of  this  Act  be  committed  to  the 
gaol  or  house  of  conection  ef  any  county  of  a  city 
or  oounty  of  a  town  uurporate  for  trial  at  the  assizes 
to  be  holden  for  the  next  adjoining  county,  or  to 
any  gaol  (other  than  the  common  gau  of  the  county) 
or  iHiuse  of  correction  for  any  county,  riding,  or 
division  for  trial  at  the  assizes  for  sntit  county,  or 
for  the  oounty  of  gueh  tiding  or  division,  staiul  in 


due  time,  irithout  writ  of  hateat  corpui  or  otbrr 
writ  for  that  purpose,  be  removed  by  the  gaoler  or 
keeper  of  such  gaol  or  bouse  of  correction,  with 
their  commitments  and  detainers,  to  the  oomman 
gaol  of  such  county,  in  order  that  thev  may  be  trisd 
at  the  assizes  to  be  holden  for  such  county,  oad 
snch  removal  shall  not  be  deemed  or  taken  to  be  an 
escape. 

22.  Pritonen  while  under  removal  to  be  dtenttd 
in  proper  legal  cvttody. — Every  prisoner  so  removed 
shall,  for  and  during  uie  time  of^  such  removal,  and 
for  and  daring  the  time  of  his  being  removed  back 
to  the  gaol  or  house  of  correction  firom  which  he  may 
have  been  brought,  when  and  as  often  as  he  shall  fer 
reason  be  fo  removed  back,  and  also  for  and  dorii^ 
such  time  as  he  may  be  detained  in  the  county  nc^ 
and  until  he  shall  be  delivered  by  due  course  of  law, 
be  to  all  intents  and  purpoees  deemed  and  considerad 
to  be  in  the  proper  legal  custody,  notwithstondiqg  he 
may,  in  effecting  such  removal,  have  been  taken  sr 
detained  out  of  the  jurisdiction  of  the  county  of  a 
city  or  town,  or  out  of  the  jurisdiction  of  theconnty, 
riding,  or  division,  to  the  gaol  or  house  of  cotrsdka 
of  whidi  he  may  have  been  originally  committed, 
into  any  other  jurisdiction,  or  out  of  the  county  to 
the  common  gaol  oi  which  he  is  removed  into  sr 
through  any  other  county  or  division  of  a  county; 
and  no  action  or  other  proceeding  shall  or  may  oe 
maintained  by  such  prisoner,  or  by  any  other  person, 
against  the  gaoler  or  keeper  of  the  gaol  or  hense  ef 
correction  from  which  snch  prisoner  is  removed,  (v 
against  the  gaoler  or  keeper  of  the  common  gaol  ef 
the  county,  by  reason  or  in  consequence  of  sadi 
prisoner  having  been  taken  out  of  the  jurisdiction  ef 
such  county  of  a  dty  or  town,  county,  riding,  or 
division,  from  the  ^1  or  house  of  correction  M 
which  such  prisoner  ia  removed,  into  any  other  juris- 
diction, or  out  of  such  county  to  the  common  mal 
of  which  he  is  removed  into  or  through  any  otksr 
county  or  division  of  a  county. 

23.  The  promeiont  (^  38  Gao.  3,  e.  S2,  os^  U 
Geo.  3,  e.  100,  ut  to  execution  <f  tetdtneet,  and  at 
to  eoitt,  extended  to  thit  Act, — All  the  provisions 
of  the  Act  of  the  fifty-first  year  of  King  George  the 
Third,  chapter  one  hundred,  applicable  to  convio- 
tions  in  pursuance  of  the  provisions  of  the  Act  of 
the  Thirty-eighth  year  of  King  George  the  Third,, 
chapter  fifty-two,  and  to  the  execution  of  the  sen- 
tences passed  upon  any  convicts  on  snch  coovictioo^ 
aqd  all  the  provisions  of  the  said  Acts  respectivety 
concerning  the  payment  of  expenses,  shall  be  appU- 
cabls  in  all  cases  of  persons  who  may  be  tried  m  or 
removed  for  trial  to  any  a4)oiiiing  county  in  pur- 
suance of  the  provisimis  of  this  Act,  in  like  manner 
as  in  cases  of  persona  tried  in  or  removed  for  trial  to 
any  adjoining  county  in  pursuance  of  the  provisions 
of  the  said  Act  of  the  Thhrty-eightk  year  of  Kii« 
George  the  TUrd. 

24.  What  to  be  deemed  the  next  a4ioininfi  county. 
— ^For  the  purposes  of  this  Act  the  counties  named 
in  the  second  column  of  schedule  (C.)  to  the  Actef 
the  session  hoUen  in  tiie  fifth  and  sixth  years  «f 
King  William  the  Fourth,  chapter  seventy -six,  shidl 
be  considered  next  a4JoiniBg  the  counties  of  dties 
and  towns  corporate  in  the  tot  column  of  the  aanna 
schedule  in  conjunction  with  which  they  are  respas- 
tively  named. 

25.  Extent  ofAet.—Tha  Act  shall  not  extend  to 
Ireland  or  to  Scotknd. 

CAP.  xcnc. 

An  Act  to  amend  the  Law  of  Evidence. 

(Aug.  7,  1851.) 
Whereas  it  is  expedient  to  amend  the  law  of  evi- 
dence in  divers  partioalan:  Be  it  therefore  enacted 
by  the  Queen's  most  esDeUent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  md 
Temporal,  and  Commons,  in  this  present  ParUammt 
assembled,  and  by  the  autfaoiity  of  the  asme>  H 
follows: 

1.  Xeeited  provito  in  tee.  I  q^6  fr  7  Viet.  c.  86, 
repealed. — So  much  of  section  one  of  the  Act  of  the 
sixth  and  seventh  years  of  her  present  Majesty, 
chapter  eighty-five,  as  provides  that  the  said  Act 
shall  "  not  render  competent  any  party  to  any  suit, 
action,  or  proceeding  iodiridually  named  in  tiie 
record,  or  any  lessor  of  the  plainnff,  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the 
landlord  or  other  person  in  whose  nght  any  defend- 
ant in  replevin  may  make  cognisance,  or  any  person 
in  whose  immediate  and  individual  behalf  any  action 
may'  be  brought  or  defended,  either  wholly  or  in 
part,"  is  hereby  repealed. 

2.  Partiet  to  be  admittibte  witnettet. — On  the 
trial  of  any  issue  joined,  or  of  any  matter  or  ques- 
tion, or  on  any  inquiry  arising  in  any  suit,  action, 
or  other  proceeding  in  any  Court  of  justice,  or  be- 
fore any  person  baring  by  law,  or  hy  consent  of 
parties,  authority  to  hear,  recdve,  and  exami^ 
evidence,  the  parties  thereto,  and  the  persons  m 
whose  behalf  anv  such  suit,  action,  or  other  pro- 
ceeding may  be  brought  or  defended,  shall,  exc^t 
as  hereinafter  excepted,  be  competent  and  compel- 
lable to  give  evidence,  either  vivd  voce  or  ^jJffKS\.^^.^  a 
tion,  according  to  the  practice  of  the  9HP0|||p  TlIM  akal 
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r«f  eiUwr  or  snjr  of  the  partiet  to  the  nid  rait, 

Idd,  or  other  piooeeding. 
3.  N9lkmff  hertm  to  compat  perton  charged  mth 
-thmmat  pfenet  to  givt  tviatnet  tending  to  erimi- 
-IM<<  kimie(f,  4-c.— But  nothing  herein  contained 
thall  render  any  person  vlio  in  any  criminal  pro- 
><eee4iag  is  chari^  with  the  commiuion  of  any  in- 
dictable offence,  or  any  offence  punishable  on  rani' 


r  GonTiction,  competent  or  compellable  to  give 
«Tideoce  for  or  against  himself  or  herself,  or  shall 
lender  any  person  compellable  to  answer  any  ques- 
tion tending  to  criminate  himself  or  herself,  or  shall 
'faany  criminal  pTOceedinij  render  any  faosband com- 
'vetent  or  oompeuable  to  give  eridence  for  or  against 
«is  wife,  or  any  wife  competent  or  compellable  to 
Cive  erideooe  for  or  against  her  husband. 

4.  Ifol  to  apply  to  proeetdingi  in  eontefuenee  qf 
■mAtUery,  t(e. — Nothing  herein  contained  shall  apply 
'40  any  actioDi.rait,  proceeding,  or  bill  in  any  court 
-vf  common  law,  or  in  any  ecclenaatical  conrt,  or  in 
<«ither  House  of  Parliament,  institoted   in  conse- 

••laenoe  of  addtcnry,  or  to  any  action  for  breach  of 

-ftroniiMDf  marriage. 

5.  Nothing  to  repeal  any  srovinoii*  qf  7  Wm.  A 
«'M<('I  Viet.  c.  26.— Nothing  herein  contained  shall 
''■repeal  any  provision  contained  in  chapter  twenty-six 
)«f  tin  statnte  passed  in  the  session  of  Parliament 
fiolden  inl  the  seventh  year  of  the  reign  of  King 
William  the  Fourth  and  the  fint  year  of  the  reign  of 
ker  present  Majesty. 

6.  OomatuM  Law  Cowrti  authorised  lo  compel 
intpeetion  qf  doeumentt  whenever  equity  vould 

5  ant  diteovtry.—Wheaefer  any  action  or  other 
gal  imxaeding  shall  henceforth  be  pending  in  any 
the  Superior  Courts  of  Common  Law  at  West- 
oBuostcr  or  Dublin,  or  the  Court  of  Common  Fleas 
^or  the  county  palatine  of  Lancaster,  or  the  Court  of 
'^leaa  for  the  county  of  Durham,  such  conrt  and 
"each  of -the  judges  thereof  may  respectively,  on 
application  made  for  such  purpose  by  either  of  the 
3tf^nnts,  compel  tiie  oppoate  party  to  allow  the  party 
viakiog  the  application  to  inspect  all  documents  in 
'the  custody  or  under  Uie  control  of  such  opposite 
varty  relating  to  such  action  or  other  legal  pioceed- 
ing,  and,  if  necessary,  to  take  ezamin^  copies  of 
■>^ie  same,  or  to  procure  the  same  to  be  duly  stamped, 
•in  aU  eases  in  which  previous  to  the  passing  of  this 
Act  •  discovery  might  have  been  obtajned  by  filing  a 
Mil  or  by  any  other  proceeding  in  a  court  of  equity 
'«t'dM  instance  of  the  party  so  making  application  as 
-Aforesaid  to  the  said  court  or  judge. 

■7.  Foreign  and  colonial  Acti  Relate,  Judgment*, 

■4(e.  prooeMe  by  certified  eoptei,  without  proqf 

''>V   ••■'   or  tignature   or  judicial  character   qf 

tigiUng    the    mum. — All    proclamations, 

,  sod  other  Acts  of  state  of  any  foreign 

-or  of  any  British  colony,  and  all  jodg- 

ments,  decrera,  orders,  and  other  judicial  prooeed- 

<4iigt  of  anv  court  of  justice  in  any  foreign  state  or  in 

iOMiy-Britisa  colony,  and  all  affidavits,  pleadings,  and 

•tttho:  legal  documents  filed  or  deposited  in  any  such 

•«onrt,  may  be  proved  in  any  court  of  justice,  or  be- 

'  fore  any  pcnon  having  by  law  or  by  consent  of  par- 

'tiesaotiiority  to  hear,  receive,  and  examine  evidence, 

cither  by  examined  copies  or  by  copies  authenticated 

-«•  Iwreio-after  mentioiied ;  that  is  to  say,  if  the  do- 

euinent  sought  to  be  proved  be  a  proclamation, 

%«aty,  or  other  Act  of  state,  the  authenticated  copy 

to  be  admissible  in  evidence  most  purport  to  be 

sealed  .with  the  seal  of  the- foreign  siste  or  British 

«^ony  to  which  the  original  document  belongs ;  and 

jf  the  docnment  soogfat  to  be  proved  be  a  judgment, 

decree,  order,  or  other  judicial  proceeding  of  any 

ioceign  or  colonial  court,  or  an  affidavit,  plMding,  or 

'Other  legal  document  filed  or  deposited  in  anv  such 

..court,  the  authenticated  copy  to  be  admissible  in 

<eridenoe  must  purport  either  to  be  sealed  with  the 

.■«eal  of  the  {foreign  or  colonial  court  to  which  the 

i4Mrigiiial  document  belongs,  or,  in  the  event  of  such 

«oart  having  no  seal,  to  be  signed  by  the  judg&  or, 

if  there  be  more  than  one  judge,  by  any  one  of  the 

judges  of  the  said  court,  and  such  judge  shall  attach 

to  his  signature  a  statement  in  writing  on  the  said 

..copy  that  the  court  whereof  he  is  a  judge  has  no 

Mai ;  but  if  any  of  the  aforesaid  authenticated  copies 

,«haU  purport  to  be  sealed  or  signed  as  herein-betore 

■.lespectirely  directed,  tiie  same  shaU  respectively  be 

.admitted  in  evidence  in  every  case  in  which  the  ori- 

^taA  document  cottld  have  been  received  in  evidence, 

srithoot  any  proof  of  the  seal  where  a  seal  is  neces- 

.aary,  or  of  the  signature,  or  of  the  truth  of  the 

.«tatement  attached  thereto,  where  such  si^natnre 

'and  statement  are  oeoessary,  or  of  the  judicial  cha- 

neter  of  the  peiaon  appeairiiic  to  have  made  such 

^:ngiiatiir6  and  statoamt. 

8.  Apothecaries  ttrt^catei  admiiMIe  uiihout 
'froqf^ie(U.—Siierf  oartifickta  of  the  qualification  of 
:«ii  apothecuy  wUcb  shall  purport  to  be  under  the 
'tOBraon  sesd  of  tli»«Miety  of  the  art  and  mvstary 
-of  spethecariea  of  the-aitgr  of  London  shall  bere- 
'■eeived-in  evidence  in  any  conrt  of  justice,  and  before 
'  any  person  having  hy  law  or  by  consent  of  jpaities 
authority  to  hear,  receive,  and  ezamino  evidence, 
'irithoat  any  proof  of  the  said  seal  or  of  the  aothen- 
tUty  of  the  said  certificate,  and  shaU  be  deemed 
•mficiwit.froaf  that  the  penoa  aacoed  therein  has 


been  from  the  date  of  theaatd  eettlftcate  My  quali- 
fied to  practise  as  an  apotheessr  in  aay  part  of  Sag- 
land  or  Wales. 

9.  Documents  admiitible  teitMout  proqf  qf  teti, 
Ifc.  in  England  or  Walei  egualla  admmiUe  in  Ire- 
land.—Every  document  which  oy  any  law  now  in 
force  or  hereafter  to  be  in  force  is  or  shall  be  admis- 
sible in  evidence  of  any  particular  in  any  court  of 
justice  in  England  or  Wales,  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same,  shall  be  admitted 
in  evidence  to  the  same  extent  and  for  the  same  pur- 
poses in  any  court  of  justice  in  Ireland,  or  brabra 
any  person  having  in  Ireland  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine 
evidence,  without  proof  of  the  seal  or  stamp  or  sig- 
nature authenticating  the  same,  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  have 
signed  the  same. 

10.  Document*  a^miitiile  ¥>ithout  proof  qf  teal, 
IfC.  in  Ireland,  eguafly  admittitle  in  Bngland  and 
Wale*. — Every  document  whidi  by  any  law  now  in 
force,  or  hereafter  to  be  in  force,  is  or  sh^  be  ad- 
missible in  evidence  of  any  particular  in  any  conrt  of 
justice  in  IreUmd  without  proof  of  the  seal  or  stamp 
or  signature  authenticating  the  same,  or  of  the 
judicul  or  official  character  of  the  person  appearing 
to  have  signed  the  same,  shall  be  admitted  in  evi- 
dence to  the  same  extent  and  for  the  same  purposes 
In  an'  Court  of  justice  in  England,  or  Wales,  or 
before  any  person  having  in  England  or  Wales,  by 
law  or  by  consent  of  puties,  authority  to  hear,  re- 
ceive, and  examine  evidence,  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same. 

11.  Document*  admiuible  without  proof  of  teal. 
See.  in  England,  Wale*,  or  Ireland,  equaltf/  ad- 
mittible  in  the  eolonie*. — Every  document  whidi  by 
any  law  now  in  force,  or  hereimer  to  be  enforced,  is 
or  shall  be  admissible  in  evidence  of  any  particnlar 
in  any  court  of  justice  in  England  or  Wales  or 
Ireland,  without  proof  of  the  seal  or  stamp  or  signa- 
tore  authenticating  the  same,  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  have 
signed  the  same,  sh^  M  admitted  in  evidence  to 
the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  of  any  of  the  British  colonies,  or  be- 
fore any  person  having  in  any  of  such  colonies  by 
law  or  by  consent  of  parties  authority  to  bear,  re- 
cave,  and  examine  evidence,  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  the  same, 
or  of  the  judicial  of  official  character  of  the  person 
appearing  to  have  simed  the  same. 

12.  Hgritter*  qfBritith  vtmeU  and  certificate* 
qf  regietfy  admiuible  at  primi  facie  toidtnee  qf 
their  content*,  without  proof  qf  mgnalurt,  Ifc. — 
Every  register  of  a  vessel  kept  under  any  of  the  Acts 
relating  to  the  registry  of  British  vessels  may  be 
proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  either  by  the 
production  of  the  original  or  by  an  examined  copy 
thereof,  or  by  a  copy  thereof  purporting  to  be  certi- 
fied under  the  hand  of  the  poson  having  the  diarge 
of  the  original,  and  which  person  ia  hereby  required 
to  furnish  rach  certified  copy  to  any  person  applying 
at  a  reasonable  time  for  the  same,  upon  payment  of 
the  sum  of  one  shilling ;  and  every  such  register,  or 
rach  copy  of  a  register,  and  also  every  certificate  of 
registry,  granted  under  any  of  the  Acts  relating  to 
the  regis^  of  British  vessels,  and  purporting  to  be 
signed  as  required  by  law,  shall  be  received  in  evi- 
dence in  any  court  ot  justice,  or  before  any  penon 
having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  uprimd  facie 
proof  of  all  the  matters  contained  or  recited  in 
such  register  when  the  register  or  such  copy  thereof 
as  aforesaid  ia  produced,  and  of  all  the  matten 
contained  or  recited  in  or  indorsed  on  such  certifi- 
cate of  registry  when  the  said  certificate  is  pro- 
duced. 

13.  Where  neeettary  to  prose  eonviefioii  or  ac- 
quittal  qf  perton  charged,  not  ntceetary  to  produce 
record,  but  may  be  certified  under  hand  m  clerk  qf 
court. — And  whereas  it  is  expedient,  as  nr  as  pos- 
sible, to  reduce  the  expense  attendant  upon  the 
proof  of  criminal  proceedings :  Be  it  enacted,  that 
whenever  in  any  proceeding  whatever  it  may  be 
necessary  to  prove  the  trial  and  conviction  or  ac- 
quittal of  any  person  charged  with  any  indictable 
offence,  it  shall  not  be  necessary  to  produce  the 
record  of  the  conviction  or  acquittal  of  such  person, 
or  a  copY  thereof,  bat  it  shall  be  sufficient  that  it 
be  certified  or  purport  to  be  certified  under  the 
hand  of  the  cleric  of  the  Court  or  other  officer  hav- 
ing the  custody  of  the  records  of  the  court  where 
rach  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  rach  derk  or  other  officer,  that  the  paper 
produced  is  a  copy  of  the  record  of  the  indictment, 
trial,  ooDviction,  and  judgmeat  or  acquittal,  as  the 
case  tan  be,  omitting  the  formal  parts  thereof. 

14.  £ramni«if  or  cer^fitd  eopiet  qf  dtaumemt* 
admiitikle  tn  evidence.  —  Whenever  aay  book  or 

is  of  anoh  a  puUic  utw«  m  to 


be  admissible  in  evidence  on  its  : 
from  the  proper  custody,  aad  do 
which  renoera  its  contents  provable  by 
copy,  aay  copj  thereof  or  extract  therefrom,  AaB 
be  admissible  m  evidence  in  any  court  of  jmite,  at 
before  any  person  now  or  heieaner  having  by  laar 
or  by  consent  of  parties  authority  to  bear,  rsaiis^ 
and  examine  evidence,  provided  h  be  prond  ts  be 
an  examined  copy  or  extract,  or  provioedit  ] 
to  be  ngnedaod  certified  as  a  true  exipf  or  i 
by  the  officer  to  whose  custody  the  ar^insl  ■  at. 
trusted,  and  which  officer  ia  hereby  reqnirad  ts 
famish  such  certified  copy  or  extract  to  any  ] 
applying  at  a  reasonable  time  for  the  aaoM, 
payment  of  a  reasonable  sum  for  thei 
ceeding  fompence  for  every  folio  of  i 

15.  CertiMng  ajkhe  document  m 
—If  say  officer  snthorised  or  reqaiied  by  lUs  Act 
to  fomish  any  certified  copies  or  cstncts  stal 
witfully  certify  aay  document  as  bcti^  straseopr 
or  extiact,  knowing  that  the  same  is  not  a  traB 
copy  or  extract,  as  tiie  ease  may  be,  he  shaO  be 
guilty  of  a  misdemeanour,  and  be  Uabk,  apaaes». 
viction,  to  imprisoament  for  any  teraa  aot  «aaesA> 
ing  eighteen  months. 

16.  Oourt,  Ifc.  may  admimiiter  — ttr.  Ei| 
Court,  judge,  justice,  (^oer,  cessniis»naci,  srbiti» 
tor,  or  other  person,  now  or  hereafter  haviag  by  law 
or  by  consent  of  parties  authority  to  hear,  leedfsi 
and  examine  evidence,  is  hereby  empowered  ts  ad- 
minister an  oath  toallsuch  witneaaesasaakpdly 
odled  before  them  respectively. 

17.  Perton*  forging  ttal.ttamp,  or  tifittinf 
certain  documents,  or  wiffktty  mtterimftama,fm6t 
qf  felony. — If  any  person  shall  forge  tue  seal,  i 
or  signature  of  any  documeat  in  this  AdaSU 
or  referred  to,  or  shall  tender  in  erideooe  aay  s 
document  with  a  false  or  ooanterfoit  seali 
or  signature  thereto,  knowing  the  some  to  bs  tdsssr 
couMerfeit,  he  sh^  be  guitty  of  fUoay,  sad  ihaB 
upon  conviction  be  Kable  to  tranaportatioB  for  sena 
yean,  or  to  imprisonment  for  aay  ton  aet  iicssi 
lOg  three  years  nor  isss  than  one  ycar.wilfc  ksnl 
labour ;  and  whenever  any  soch  docament  shsfi  hem 
been  admitted  ia'evideace  bv  viitae^  tUs  Act,  the 
Court  or  the  person  who  anall  have  adssittad  the 
same  may,  at  tne  request  of  any  party  agaiaat  wfasm 
the  some  is  so  admitted  in  etidBBce,  diiast  ttat  tte 
same  shall  be  impounded  and  be  keptia  the  matody 
of  some  officer  of  the  Conrt  or  other  prober  pssssa 
for  such  period  and  subject  to  saeh  CTiartrhnas  ts  ts 
the  said  Court  or  person  shall  sesm  meet;  aaJsway 
person  who  shall  oe  charged  with  eomaiMhraay 
felony  under  this  Act,  or  ander  ti»  Act' V  the 
eighth  and  ninth  years  of  her  pieaeat  M^tst*. 
chapter  one  hundred  and  tMitwa,  nay  he  doit 
with,  indicted,  tried,  and,  if  uaMic>nd,sia>sseal. 
and  his  offence  may  be  laid  andcfcogad  to  hasubuia 
committed,  in  the  county,  district,  <a  place  ia  wtach 
he  shall  be  apprehended  or  be  in  costsdy ;  aadetary 
accessory  before  or  after  the  fact  to  any  each  oCeaas 
maybe  dealt  with,  indicted,  triad,  aDd,if  tsiiihtsd, 
sentenced,  and  his  offence  laid  and  chargsd  to  haw 
been  committed,  in  any  county,  disirict,  or  plsos  h 
which  the  prindpal  offender  nm  be  tiiad. 

18.  Act  not  to  extend  to  ScaMaad.— This  Act 
shall  not  ezteod  to  Scotland. 

19.  Interpretation  qf  "British  CWsojr."— His 
words  "British  colony"  as  used  ia  tUs  ActahaU 
apply  to  all  the  British  territoriee  nndar  tht  Cosua- 
ment  of  the  East-India  Company,  and  to  ths  triaaAi 
of  Guernsey,  Jersey,  Aldemoy,  8ark,  aad  lisa,  i 
to  all  other  possessions  of  the  Brilasb  Ckowa,  t ' 
soever  sad  whatsoever. 

20.  CtMinneaeemea<q^.^ef.— This  Act  shaDeaas 
into  operation  on  the  first  day  of  Noveaibs  in  the 
present  year. 

Cap.  C. 


Ad  Act  for  further  Impronng  the  j 
of  Criminal  Justice.  (Aug.  7,  18il.> 

Whereas  offenders  frsqnsntly  ssnme  ooavietioa  ca 
their  |Hals  by  reason  of  the  techniral  atrictwaiaf 
crimfaial  proceedings  in  mattot  not  material  to  tbs 
moits  of  the  case:  and  whereas  sach  t«ch»ral 
strictoets  may  safdy  be  relaxed  in  loany  "■■*■■"— , 
so  as  to  insure  the  pnnishinent  of  the  Kailty,«nShsat 
depriving  the  accused  of  any  just  mrans  of  defaaoe: 
and  whereas  a  foilore  of  justice  oftca  take*  plaoa 


the  trial  of  persons  chaq^  with  feloor  i 
meaner  by  reason  ot  vaiiaaces  betwecsi  the  state- 
ment in  the  indictment  on  which  the  trial  ia  had  aal 
the  proof  of  names,  datCL  matters,  aod  cntaua- 
stances  therdn  mentioned,  not  matetial  to  tha 
merits  of  the  case,  aad  by  the  mis-statesaeat  whereof 
the  person  on  trisl  cannot  hava  beea  pnfadioed  na 
his  defence :  be  it  therefore  enacted  by  the  Qaeea'a 
most  excellent  Mqesty,  b^  and  w^  the  sidvioe  astd 
consent  of  the  Lords  spiritaal  and  *— ■f~»'i  and 
Commons,  in  this  present  Parliament  sssimhladi 
and  by  the  authority  of  the  tame,  as  foUoaa: — 

1.  The  Court  may  mmmtd eertab*  lassaaiss  aal 
material  to  the  merits  qfth*  east,  and  far  taWe*  tit 
defendant  cannot  be  pr^udieed  ta  JUt  (fa^wsfs,  mnd 
may  either  proceed  with  or  poetptiK  tha  treat  ta  be 
kadbtfore  (k»  tame  or  aaoMsr  jary. — 9tomaaA 
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after  the  comiMC  of  tUi  Act  into  operatkw,  when- 
•far  oa  the  trUl  of  any  indictnieat  for  ur  felony  or 
mJedemeuiortbeieebaU  appear  to  be  aoyTarianee 
between  tbe  statement  in  aoch  indictmeat  and  the 
erklence  offered  in  proof  thereof,  in  the  nane  of 
any  coonty,  tiding,  division,   city,  boroufih,  town 
oorpoiata,  parish,  township,  or  plaM  mentioned  or 
described  in  any  such  indictment,  or  in  the  name  or 
desoiptioB  of  any  person  or  persons,  or  body  politic 
or  corporate,  therein  stated  or  alleged  to  be  the 
owner  or  owners  of  any  property,  real  or  personal, 
which  shall  form  the  subject  of  any  offence  charged 
tiuteio,  or  in  the  name  or  description  of  any  person 
or  peisoDSb  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  iqjated  or  damaged  or  intended  to 
be  iqjvred  or  damaced  by  the  commission  of  such 
offenoa.  or  in  the  Christian  name  or  surname,  or 
both  Cbristiaa  name  and  surname,  or  other  de- 
scription whatsoever,    of  any   person   or   persons 
whomsoever  therein  named  or  described,  or  in  the 
name  or  description  of  any  matter  or  thing  what- 
■oever   therein   named   or   described,   or   in   the 
•wnership  of  any  property  named  or  described 
tiiMeiii,  It  shall  mid  may  be  lawful  for  the  Court 
before  whieh  the  trial  shall  be  had,  if  it  shall 
noiider  sqcb  variaooe  not  material  to  the  merits 
of  the  ease,  and  that  the  defendant  cannot  be  pre- 
Jvdiosd  thereby  in  his  defence  on  snch  merits,  to 
ctder  socb  indictment  to  be  amended,  according  to 
theiHroof,  by  someoffiosrof  theConrtor  other  per- 
mm,  both  in  that  part  of  tbe  indictment  where  snch 
Tiriaoce  occurs  and  in  every  other  part  of  the  in- 
dictment  which  it  may  become  necessary  to  amend, 
on  such  terms  as  to  postponing  the  trial  to  be  had 
beipM  the  same  or  another  jury,  as  such  Court  shall 
tUnk  naaooable;  and  after  any  snch  amendment 
tke  trial  shall  proceed,  whenever  the  same  shall  be 
imxieeded  with,  in  the  same  manner  in  all  respects, 
•Ofd  with  the  same  consequences,  both  with  respect  to 
the  liability  of  witnesses  to  be  indirted  for  perjury  and 
^hwnise,  as  if  do  snob  variance  had  occurred ;  and 
in  eaMsoch  trial  shall  be  had  at  Nisi  Prius  the  order 
fve  the  amendment  shall  be  indorsed  on  the  patte», 
■9d  retnmed  tog ethor  with  the  record,  and  there. 
WKm  sodi   papers,  rolls,  or  other  records  of  tbe 
Court  firom  which  snob  record  issued  as  it  may  be 
tiBninsaiy  to  aaewd  shall  be  amended  sooordinKly  by 
Ike  ptvper  offieer,  and  in  all  other  cases  the  order  for 
(M«mMi4nMBt  shall  aitfierbe  indorsed  on  the  indict, 
■sent  or  ^lall  be  sngrossed  on  parchment,  and  filed, 
together  with  tbe  indictment,  among  the  records  of 
the  Coarti  provided  that  in  all  sndi  cases  where 

&!  Mel  ■hall  be  so  postponed  as  aforesaid  it  shall 
iMvfcl  for  soch  Court  to  respite  the  recognisances 
•f  the  prosecutor  and  witnesses,  and  of  the  defend, 
•at,  and  his  sorety  or  sureties,  if  any,  accordingly, 
te  which  casB  the  ptoaecutor  and  witneaaes  shall  be 
he— d  to  attend  te-  prosecute  and  give  eridenoere- 
l^feetiveljr.  and  the  defendant  shall  be  bound  to  attend 
t9  be  tiied,  at  tbe  time  and  place  to  wfaidi  such  trial 
4mU  be  postponed,  without  entering  into  any  ftesh 
WenKnisanfes  for  that  porpose,  in  snob  aad  the  same 
wwer  as  if  they  were  originally  bound  by  their 
•eeacaiaance  to  appear  ai>d  prosecute  or  give  evi. 
deaee  mt  the  tiae  and  place  to  which  snch  trial  shall 
hkTe  been  so  postponed :  provided  also,  that  where 
may  aocb  trial  shall  be  to  be  had  before  another  jury 
the  Crown  and  die  defendant  shall  respectively  be 
ewtitleJ  to  tbe  same  diallenges  as  they  were  respec- 
iivelf  entitled  to  before  tbe  ftiat  jury  was  sworn. 
■  2.  Vtrdiet*  mtd  migmaUt  vaM  tfifr  amnd. 
■ifflfs.— Bvery  verdict  mid  judgment  which  shall  be 
Civan  after  the  making  of  any  amendment  under  tbe 
prOTisions  of  this  Aft  shall  be  of  the  saou  force  and 
e^ect  in  all  resnecta  as  if  the  indictment  had  origi- 
nally beeR  in  the  same  form  in  which  it  was  after 
•odi  amendment  was  msde. 

3.  lUeordt  i»  it  Jrtnim  mp  in  amtnded  form, 
tMMout  noticmp  the  amtudmenU.— If  it  shall  be- 
eome  neceasary  at  any  time  for  any  purpose  what- 
■oerer  to  draw  up  a  formal  record  in  any  case  where 
•a.^  amendment  shall  bare  been  made  nnder  die  pro- 
TMona  of  tbit^  Act,  such  record  shall  be  drawn  up  in 
the  forwt  in  which  the  indictment  was  after  snch 
jnoendmeat  was  made,  withoat  taking  any  notice  of 
•the  ihot  of  such  amendment  bavhig  been  made. 
'  4.  77t«  «M«aw  Ay  wUeh  tkt  injury  mu  intUeted 
nttd  not  be  ipteifitd  in  indictmenUfar  murder  and 
mamtlmugMttr.—ln  any  indictment  for  mnrdpr  or 
asanalangbter  preferred  after  the  coming  of  this  Act 
into  opention  it  shall  not  be  neceassry  to  set  forth 
'the  manner  in  which  or  the  means  by  which  the 
death  of  the  deceased  .was  caused,  bat  it  shall  be 
■nAcient  in  every  indictment  for  murder  to  charge 
that  tiie  defendant  did  fekmiondy,  wilfully,  and  of 
Ue  malice  aforethought,  kill  arid  mnrder  the  de- 
eeased,  and  it  shall  be  sufficient  in  every  indictment 
for  manslatichter  to  diarge  that  the  defendant  did 
itloninasly  kill  and  slaytbe  deceased. 

6.  Pbrmi  tf  indictmtnt  m  eases  Hf  forgny  and 
uittHmf,  Healing,  and  embezzling,  or  obtaining 
iff  fatae  ftreteneet.—In  anj  indictment  for  forging, 
ntterinic,  stealing,  embezzbng,  destroying,  or  con- 
cealing, or  for  obtaining  b^  hlse  pretences,  any  in- 
etmment,  it  shall  be  sufficient  to  describe  such  in- 
.stnimaathvaniiiMaaordesigaalien  brwhidi  the 


same  may  be  usually  known,  or  by  the  purport 
thereof,  vrithont  setting  out  any  copy  or  facsimile 
thereof,  or  otherwise  describing  the  same  or  the 
'value  thereof. 

6.  In  enprating  platei.  Ice.— In  any  indictment 
for  engraving  or  making  the  whole  or  any  part  of 
anj  instrument,  matter,  or  thing  whatsoever,  or  for 
using  or  having  the  unhwful  possession  of  any  plate 
or  other  material  upon  which  the  whole  or  any  part 
of  anr  instrument,  matter,  or  thing  whatsoever  shall 
have  been  engraved  or  made,  or  for  having  the  un- 
lawful possession  of  any  paper  upon  which  the  whole 
or  spy  part  of  any  instrument,  matter,  or  thing  what- 
soever slvsll  have  been  made  or  printed,  it  shall  be 
sufficient  to  describe  such  instrument,  matter,  or 
thing  by  any  name  or  designation  bjr  which  the  same 
may  be  usually  known,  withont  setting  out  any  copy 
or  ^-simile  of  the  whole  or  any  part  of  such  instru- 
ment, pistter,  or  thing. 

7.  In  other  costs.— In  all  other  eases  wherever  it 
shall  be  necessary  to  make  any  averment  in  any 
indictment  as  to  any  instrument,  whether  the  same 
eonsists  whollv  or  in  part  of  writing,  print,  or  figures, 
it  shall  be  sufficient  to  describe  snch  instrument  by 
any  name  or  designation  by  which  the  same  may  be 
usually  known,  or  by  the  purport  thereof,  withont 
setting  ont  any  oopy  or  foc-«imile  of  the  whole  or 
any  part  thereof. 

8.  Intent  to  d^aud  particular  pertont  need  not 
be  alleged  or  proved  in  coses  of  forgery,  uttering,  or 
/alee  prtteneet.—Ftom  and  after  toe  coming  of  this 
Act  into  operation,  it  shall  be  sufficient  in  any  in- 
dictment for  forging,  uttering,  offering,  disposing  of, 
or  putting  off  any  instrument  whatsoever,  or  for 
obtaining  or  attempting  to  obtain  any  property  by 
false  pretences,  to  allege  that  the  defendant  did  the 
act  with  intent  to  defraud,  without  alleging  tbe 
intent  of  the  defendant  to  be  to  defraud  any  par- 
ticular person ;  and  on  the  trial  of  any  of  the  offences 
in  this  section  mentioned,  it  shalt  not  be  necessary 
to  prove  an  intent  on  the  part  of  the  defendant  to 
defraud  any  particular  person,  but  it  shall  be  suffi- 
cient to  prove  that  tbe  defendant  did  the  act  charged 
with  an  intent  to  defraud. 

9.  A  party  indicted  for  felony  or  mitdemeanor 
may  be  fotmd  guilty  iff  an  attempt  to  commit  the 
lame,  and  ehali  be  liable  to  the  tame  conttqueneet 
at  \f  charged  with  and  eonvieled  of  the  attempt 
only. — jVo  penonto  tried  tobeii/leneardtpraieeHted 
for  the  some. — And  whereas  offenders  often  escspe 
oonvietion  by  reason  that  such  persons  ought  to  have 
been  charged  with  attempting  to  commit  offeooes, 
and  not  with  the  actual  commission  thereof:  for 
remedy  thereof  be  it  enacted,  that  if  on  tbe  trial  of 
any  person  charged  with  any  felony  or  misdemeanor 
it  shall  appear  to  the  jury  upon  the  evidence  that 
the  defendant  did  not  complete  the  offence  charged, 
but  that  he  was  guilty  only  of  an  attempt  to  commit 
tbe  same,  tuA  person  shall  not  by  reason  thereof  be 
entitled  to  be  aoqnitted,  but  the  jury  shall  be  at 
liberty  to  retom  as  their  verdict  that  tbe  defendant 
is  not  guilty  of  the  felony  or  misdemeanor  charged, 
but  is  gtulty  of  an  attempt  to  commit  the  same,  and 
thereupon  such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon 
so  indictment  for  attempting  to  commit  the  par- 
ticular felony  or  misdemeanor  charged  in  the  said 
indictinent;  and  no  person  so  tried  as  herein  lastly 
mentkined  shall  be  liable  to  be  afterwards  prosecuted 
for  an  attempt  to  commit  the  feUmy  or  misdemeanor 
for  which  he  was  so  tried. 

10.  Repeal  of  the  Uth  eeeiion  qfl  Wm.  4  and 
1  Vict.  c.  85. — And  whereas  it  is  enacted  by  a  cer- 
tain Act  of  Fkriiament  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty  Queen  Vicloria,  inti- 
tnled  "An  Act  to  amend  the  Laws  relating  to 
Offences  against  the  Person."  that  "  on  the  trial  of 
any  person  for  any  of  the  offences  thereinbefi)re  men- 
tioned: or  for  any  felony  whatever  where  the  crime 
charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawful  for  the  jurv  to  acquit  of  the  felony, 
and  to  find  a  verdict  of  guilty  of  assault  against  the 
person  indicted,  if  the  evidence  shall  warrant  such 
finding ;"  and  whereas  great  difficulties  have  arisen 
in  the  construction  of  snch  enactment :  for  remedy 
thereof  be  it  enacted,  that  the  said  enactment  shall 
be  and  the  same  is  hereby  repealed. 

11.  On  the  trial  nf<m.iit^ctmentfor  robbery  the 
jury  may  convict  of  an  aitautt  uiith  intent  to  rob — 

No  perton  so  tried  to  be  qfieneardi  proeecuted 
for  the  tame. — If  upon  the  trial  of  any  peison  upon 
any  indictment  for  robbery  it  shall  appear  to  the 
jury  upon  the  evidence  that  tbe  defendant  did  not 
commit  the  crime  of  robbery,  bnt  that  be  did  com- 
mit an  assault  with  intent  to  rob,  the  defeodsnt  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted, 
bnt  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  the  defendant  is  guilty  of  an  assault  with 
intent  to  rob,  and  thereupon  such  defendant  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  be 
had  bieen  convicted  n^n  an  indictment  for  felo- 
niously assaulting  with  intent  to  rob ;  and  no  person 
so  hieass  is  herain  lastly  mentioned  shall  be  liable 
to  be  afterwards  prosecuted  for  an  assault  with  intent 
to  commit  tbe  robbery  for  which  be  was  so 
tried. 


12.  Perton  tried  for  mtadaauanor  not  to  be  ae- 
q\utttd  if  the  offence  twm  out  to  be  felony,  ■a/en' 
the  Court  to  direct. — If  mion  the  trial  of  any  per- 
son for  any  misdemeanor  tt  shall  appear  that  thar 
fiicts  given  in  evidence  amount  in  law  to  a  feloay,; 
snch  person  shall  not  by  reason  thereof  be  entitlcid  to* 
be  acquitted  of  sudi  misdemeanor :  and  do  peisan 
tried  for  such  misdemeanor  shall  be  liable  to  bo 
afterwards  prosecuted  for  felony  on  tbe  same  fscttt 
unless  the  Court  before  which  such  trial  may  be  bad 
shall  think  fit,  in  its  diseietran,  to  discharge  the  jury 
from  giring  any  verdict  upon  snch  trial,  and  to  di- 
rect snch  person  to  be  indicted  for  faloDv,  in  ariudi 
case  such  person  may  be  dealt  with  in  all  respects  ss 
if  he  bad  not  been  put  npon  hia  trial  fnrsodk  mis- 
demeanor, 

l.S.  Perion  indicted  for  embezzlement  at  a  elert-f 
S(c.  not  to  be  acquitted  if  the  offence  turn  out  tobi- 
larceny,  and  rice  versl. — If  upon  the  trial  any  pert- 
son  indicted  for  embesslement  as  a  clerk,  servant,  or 
person  employed  for  the  purpose  or  in  tiie  capadtr 
of  a  clerk  or  servant,  it  shall  be  proved  that  he  took. 
tbe  property  in  quMtion  in  any  such  manner  as  te 
amount  in  law  to  larceny,  he  shall  not  by  reasoa 
thereof  be  entitled  to  be  acquitted,  but  tiie  jarf 
shall  be  at  liberty  to  return  as  tb«r  verditi  Aak 
snch  person  is  not  guilty  of  embe/ilemeu^  - 
but  is  guilty  of  simple  larceny,  or  of  horoeBy- 
as  a  clerk,  servant,  or  person  employed  for 
the  purpose  or  in  the  capacity  of  a  clerk  or  ser- 
vant, as  the  case  mav  be,  and  thereupon  sudi  per^ 
son  shall  be  liable  to  be  punished  in  the  same  ms». 
ner  as  if  he  had  been  conricted  upon  an  indictiMnt 
for  such  larceny;  and  if  upon  the  trial  of  any  peraoa 
indicted  for  huceny  it  shall  be  proved  that  he  took 
the  property  in  question  in  any  such  manner  aa  t» 
amount  in  law  to  embezzlement,  he  shall  not  by- 
reason  thereof  be  entitled  to  be  acquitted,  hot  thfr  • 
jury  shall  be  at  liberty  to  return  as  their  verdict  that 
such  person  is  not  guilty  of  larceny,  bnt  is  gaiity  of ' 
embezzlement,  and  thereupon  such  person  shall  he- 
liable  to  be  punished  in  the  same  manner  as  if  he  - 
had  been  conricted  upon  an  indictment  far  siidi< 
embezzlement;  and  no  person  so  tried  forembot 
zlement  or  larceny  as  aforesaid  shall  be  liable  to  be- 
afterwards  prosecuted  for  larceny  or  embezilenasat' 
npon  the  same  facts. 

U.  Upon   an  indictment  for  jointly 
penoni  guilty  qf  eeparately  receiving  may  be  t 

vieted. — If  npon  the  trial  of  two  or  more  pen 

indicted  for  jointly  receiving  any  property  it  shall  b* 
proved  thmt  one  or  more  of  such  persons  sfiiaislalf 
received  any  part  of  such  property^  it  shall  he  law* 


ful  for  the  jury  to  convict  upon  such  indictment 

of  the  said  person*  as  shall  be  prosed  to  have  s^- 

ceived  any  part  of  such  property. 

15.  Setiarateaeeaeorietandreceiveremaybaia^ 
eluded  in  the  tame  indictment  m  the  abienev  of  tka 
principal  felon.— hxA  wberess  it  fteqnently  happeae 
that  the  principal  in  a  felony  is  not  in  custody  or 
amenable  to  justice,  althongh  several  acoessories  te 
such  felony  or  receivers  at  different  times  of  stelea 
property  the  subject  of  such  felony  aiay  be  in  emt 
tody  or  amenable  to  justice :  for  the  prevention  of 
several  trials  be  it  enacted,  that  any  namber  oi  sneh 
accessories  or  receivers  may  be  charged  with  snh*- 
stantive  felonies  in  the  same  indictment,  notwitts- 
standing  the  priodpal  felon  shall  not  be  included  in 
the  same  indictment,  or  sliall  not  be  in  eutody  «v 
amenable  to  justice. 

16.  Three  larcenieifrom  the  tame  perton  m'/Ma 
ti*  nwntht  may  be  included  in  the  tame  indietmenti. 
—  It  shall  be  lawful  to  insert  several  counts  in  tb» 
same  indictment  against  the  same  person  for  anyt- 
number  of  distinct  acts  of  stealing,  not  ezeeodiiif 
three,  which  may  have  been  comnitted  by  hiaii 
against  the  same  person  within  tbe  space  af  six  e^- 
lender  months  from  tbe  first  to  the  last  of  such 
and  to  proceed  thereon  for  all  or  any  of  them. 

17.  Where  a  tingle  tahing  it  charged,  tkt 

eufor  ao<  required  to  elect,  unleit  it  a^ipeir  that 
there  were  more  than  three  tah^gt,  or  nmre  tkam 
tix  month*  between  the  firtt  am  lati  ■  tnhing.—H 
upon  tbe  trial  of  any  indictment  tor  laaoeny  it  shaH 
appear  the  property  alleged  In  each  indst^ment  t» 
have  been  stolen  at  one  time  was  taken  at  diflksent 
times,  the  prosecutor  shall  qot  by  reason  thereof  be- 
required  to  elect  upon  which  taking  be  Wsil  proeee^ 
unless  it  shall  appear  that  tiiere  were  inore  thaa 
three  takings,  or  that  more  than  Hie  spate  of  six 
calendar  months  elapsed  between  the^staadthe 
last  of  such  takings ;  and  in  either  of  sach  ■  last> 
mentioned  cases  the  prosecutor  shall  be  reaoired  to 
elect  to  proceed  for^  such  number  «f  taluags^  net 
exceeding  three,  as  appear  to  have  taken  place 
within  the  period  of  six  catendar  months  from  the? 
first  to  the  last  of  such  takings. 

18.  Coin  andbank  notei  maybe  detcribtfttrnplp' 
at  money, — In  every  indictmeotin  which  it  skasll  be 
necessary  to  make  any  averment  aa  to  any  money  er 
any  note  of  the  Bank  of  England  or  any  other  bank, 
it  shall  be  sufficient  to  describe  soch  maaey  iii  iliwik 
note  simply  as  money,  without  specifying  any  pssi. 
ticular  coin  or  bank  note;  and  sock  sllsgatieB,  se 
far  as  rej^ards  tlie  description  of  the  property,  AaM 
be  sustained  by  proof  of  any  amount  of  ooia-rtir  off 
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«^  bwik  not^  althaac^  the  puticidar  apeoiei  of 
oein  of  which  aoch  amooBt  waa  eompowa,  or  the 
paittcalar  natare  of  the  bsnlt  note  shell  not  be 
imyrai,  and  in  oaaei  of  enbeoleBient  and  obtainiw 
XBOoer  or  bank  notea  br  Mae  pretanoea,  by  proof 
(hat  the  offender  embexxMd  or  obtained  aajr  piece  of 
••in,  or  anr  bank  note,  or  any  portion  of  the  valoe 
theieo(  alnioagh  loeh  piece  of  coin  or  bank  note 
■ay  bare  bean  ddiveiea  to  him  in  mrder  tiiat  lonie 
part  of  the  Tdoe  thereof  ahoald  be  retuned  to  the 
party  ddiminc  the  lame,  or  to  anyother'petaon  and 
inch  part  (haH  have  been  letomed  aoooidingly. 

19.  CtrMn  jrraeWnM  ef  23  Om.  2,  e.  II,  «■« 
31  e«e.  3  (/.)  txUiuM^Amf  C<nrt,jmig»,jtutiei, 
kc,  wutfUrect  •jMramfsilte  ^  perymrpm  my 
tndt»ee,  tfc.  to  be  protteuiiit  and  eommU  tht 
pmrtjf,  tmltm  Me  tnttr  into  rtettfUmnet  to  apptar 
mti  iait  At*  triai,  and  bind  penom  to  gm  <•<- 


dietmeot,  dadaiattan,  or  any  part  of  any  praaeedhw 
either  in  law  or  in  equity,  ana  withoat  aetting  (btth 


.    ami  pht  eartifleato  of  proutmtum  bobtg 
dineltd,  wkiek  tIMl  it  tifffieieiU  rvidtneo  <if  tht 
•MM.— Whereas  by  an  Act  of  Fu-Kament  passed  hi 
Bafland  in  the  twenty-third  year  of  the  reipCof  his 
lata  miuesty  Kinc  Oeorce  the  Second,  faititaled  "  An 
Aot  to  render  Praaecamaa  tot  Pcqory  and  Sabor- 
■ation  of  Peijary  mora  easy  and  effeetoal,"  and  by  a 
Mttain  other  Act  at  Fariiaaeat  nade  in  Irehad  in 
the  thirty-first  year  of  the  rein  of  bis  late  miyesty 
Kinc  Geoqe  the  Third,  iniitiM  "  An  Act  to  render 
noaecntioiia  for  Peijory  and  Snbomation  of  Pojury 
ascre  eaar  aad  eSectoal,  and  for  sffinmng  the  Jnris- 
4Uotien  of  the  Qoartw  Sesaions  in  Cases  of  Perjury," 
«artain  noriuon*  were  made  to  prevent  persons 
foilty  of  peijory  and  sidMmation  of  peijtOT  from 
••eaping  pnnialunent  bjr  reason  of  the  diSeoldes 
attending  soch  prosecations:  and  whereas  it  is  ex- 
pedient to  amend  and  extend  the  same:  be  it  enacted, 
that  it  shall  and  may  be  lawfU  for  Ae  jodgea  or 
jadge  of  any  of  the  Saparior  Comts  of  oommon  law 
waqaity,  or  for  any  of  her  Muesty's  jostines  or 
coimiiMsntisri  of  aanae.  Nisi  Pnos,  oyar  and  tar- 
anner,  or  gaol  delirery,  or  for  any  jastices  of  the 
peaae,  leoorder,  or  deimty  recorder,  chairman,  or 
Other  judge,  holding  any  General  or  Quarter  Ses- 
ricns  of  the  Fsaoe,  or  ibraay  commissioner  of  bank- 
NDtey  or  ioaolTency,  or  for  any  judge  or  depotr 
Jadgeofaa^  County  Court  er  any  Court  of  Record, 
or  far  any  justices  of  the  peace  in  Special  or  Petty 
ailrinna,  or  for  any  sheriff  or  his  lawftd  depu^ 
faefara  whom  any  writ  of  inndry  or  writ  of  trial 
ftam   any  of  the  Superior  Courts  shsH  be  eze- 
•atsd.  in  case  it  (hall  appear  to  Um  or  them 
Ihat  any  person  has  been  guilty  of  wUM  and  corrupt 
pognry  in  any  arideaee  giren,  or  in  any  a&daTit, 
deposition,  ezaaiination,  aoawer,  or  other  prooeedinc 
atada  oi  taken  before  him  or  them,  to  &ect  such 
ipersonto  be  prosecuted  for  such  peiiury,  in  case  there 
ahkll  appear  to  him  or  them  a  reasonable  cause  for 
■Mh  proaeontioa,  and  to  commit  such  person  so 
diraoted  to  be  jfmisecnted  mtU  the  next  session  of 
oyer  and  temuieror  gaol  deKvery  for  the  county 
4*  other  district  within  whkh  sndi  peijury  waa 
oaoaitted,  anleat  aach  person  shall  enter  into  a  re- 
fwgalsanre,  with  one  or  mora  saSdent  sorety  or 
Mxetias,  coodilioaed  for  the  appearance  of  such  per- 
■sn  at  such  B«xt  session  of  oyer  and  terminer  or 
■Ml  delirary.  and  that  he  will  then  snnender  and 
take  hia  trial,  and  not  depart  the  court  without  leave, 
■•d  toaeqoiie  any  penon  he  or  they  may  think  fit 
-_  .  ^.^  j^^  ^  recognisance,  conditioned  to  prose- 


tiie  comanssion  or  audiority  of  the  Court  or  person 
before  whom  such  offence  was  committed. 

21.  JSjetendimg  the  2S  Oee.  2.  «.  11,  *.  2,  at  to 
form  t(f  imdietmtnttforimboniatioiK^pentuy  and 
other  liitojfineto. — Inerery  indictment  for  subor- 
nation of  perjury,  or  for  corrupt  bargaining  or  con- 
tracting with  any  person  to  commit  wilful  ai^  oor- 
ntpt  pcqury,  or  for  ineiling,  caasinR,  or  proeniing 
any  parson  imlawiUly,wilAiUy,  folsely,  fraadnlentiy, 
deontfally.  nuHcionsly,  or  oormptly  to  take,  make, 
ricn,or«abscribeaByoath,  afllmiation,  dediuratioB, 
affldarit,  depoaitiaa,  bill,  answer,  notice,  catillcate, 
•r  otterwritiBg,  it  shaU  Iw  snffideot,  whsrsrcrsadi 
penury  or  other  oAaioe  aforesaid  shall  have  been 
aetoslly   comiritted,  to   alleBB  the  oflenoe  of  the 
person  who  actaaliy  conmutted  sndi  perjury  or  other 
offence  in  the  maimer  hereinbefore  menticmed,  and 
then  to  allege  that  the  defandantnnlawfttlly,  wiUidly, 
and  oorrapoy  ^  caase  and  procara  the  smd  pwaoit 
the  said  ofisaoa,  in  maonerand  form  aforesaid,  to  do 
and  commit:  and  wherever  inch  pequry  or  other 
offeaea  aforesaid  ahall  not  have  been  acbially  eoao- 
mitted.  it  shall  be  sufficient  to  sat  fbrtii  the  anbatanea 
of  the  oflence  charged  upon  the  dtfondant,  wiOoat 
satiinic  forth  or  aTerring  any  af  dw  mattarser  things 
hereinbefore  rendered  unneceMary  to  be  sat  farth  or 
BTarred  in  the  case  of  witfnl  and  oompt  penary. 

22.  On  trialt/or  peiymr]/  and  saieraah'mi  •  etr- 
i^at*  ^  the  trial  of  tht  mUetaunt  on  wUek  tht 
ptrjtary  toae  eommtttd  ti^peitnt  na'rftaae  ^  tudk 
trial.— A.  oertifteate  oentammg  the  anbstanoe  and 
effect  only  (omitting  the  format  part)  of  the  iadict- 
inent  and  trial  for  any  felony  or  misdemeanor,  par^ 
parting  to  be  sif^ied  by  the  clerk  of  the  court  or 
other  officer  lumng  the  caatody  of  the  leoorda  of  the 
court  where  snch  mdictinent  was  tded,  or  br  dw 
deputy  of  soch  cierk  or  otharoffioar  (for  wUeh  cer- 


(iniMaiier.— So  mudi  of  a  certain  Act  of  1 
passed  in  the  aiztieth  year  of  the  reign  af  k*  kto 
Mqesty  king  George  the  TUrd,  fatitBled. '.AaAd 
to  prevent  Dday  in  the  Adnunistratiao  of  J^Hmm 
Cases  of  lOsdnasaur,*'  ••  arovidea  Oat  -w*cn 
any  peraoa  shsil  be  pruamalud  far  any  ■amfc— ar 
by  mdietaacat  at  any  iiaitnn  of  tha  psara.  asanaaf 
oyer  and  tanainer,  great  sesann.  or  aesaiaa  of  pd 
delivery,  witUn  that  part  of  Great  Briton  cdil 
Enghad,  or  in  Ireland,  having  been  coMMSJUed  ta 
castody  or  held  to  bail  to  upear  to  auswui  for  aaA 
offence  twenty  days  at  Ae  least  befon  tke  aaaaoart 
which  raeh  indietnent  Aall  be  fonad.  he  or  ikaa 
plead  to  toA  indictment,  aad  trial  ahaB  fi 
thereapoB,  at saA saese iiissiwi  ef thepiari^t 
of  oyer  and  leiuiiaei,  great  aaaaiaa,  ar  aeaaaa  ■ 


tiacata  a  fee  of  six  shillings  and  ei^tewwa  and  no 
move  dtall  be  demanded  or  taken),  aaatt  apon  te 


gaol  defivery  reapectivdy,  unless  a  vnit  of  esrCarvi 
for  ramoving  soch  iadictneat  into  las  HaM^ 
Court  af  King's  Bendi  at  Weat»artar  ar  ■  OaMk 
Aall  be  ddhrered  at  toA 
shaU  be  sworn  for  sndi  trial,' 
is  hereby  lepeabd. 

27.  Pnviiion  at  to  Utvu  tinf 
person  prosecuted  shall  be  eatrtled  la 
pnstpoae  the  trial  of  any  tudhUnait 

termhwr,  or  Sesrioa  af  Gaol  DeBsary; 
alwa7^that  if  thaCOart,  opaa  *•  aW 
the  person  so  faidietHi  or  oAerwias^  aUI  ha  ^ 
nion  that  he  ought  to  be  aHowed 
either  to  prepare  for  his  defaaoa  or 
Ooortmay  adjoam  the  trial  of  sack 
next  subsequent  session,  mpoa  aach  1 
or  otherwise  as  to  sadi  Coart  Aall 
mayrespite  die  reeognisancea  of  the 
witneases  accordingly,  in  which  caaa  Ike 
and  witaeesea  shaB  beboaadto  attaadta. 
aad  give  evidenoe  at  sadi  sahaeqaemt  aeasisa  wM 
•ntoiiig  into  any  frsA  laaagisaBaaBe  for 
poae. 


trial  of  any  indictment  for  peqory  er  anboiaatioo  of 
penary  bo  safficiaatovidanaa  of  the  trial  of  sadiia- 
dictment  for  felony  or  misdeainaanr,  withaat  proof 
of  the  signatore  or  oflidal  chanular  of  the  person 
appearing  to  have  aigaed  tha  same. 

23.  Vtnmt  in  tht  margin  tt^gieitnt,  ttetpt  wktn 
heal  deteripiian  it  aecestery. — It  shall  not  be  nacea- 
sary  to  ststa  any  venae  in  Uw  body  of  any  indiiA- 
laent,  but  the  county,  dty,  or  oaer  jariadictioa 
named  in  the  mama  thereof  shaU  be  takaa  t*  be  the 
venne  fur  all  the  foots  atated  in  tha  bodvof  aach  i«-' 
dictment;  provided  that  in  cases  wbeie  local  descrip- 
tion is  or  hereafter  tbtil  be  rsqoited,  soch  local  de- 
scriptioa  sliall  be  given  in  Uie  body  of  the  iadiet- 
ment;  and  provided  ^ao,  that  where  an  indietawi* 
for  an  offence  eommitted  in  the  ooaaty  of  any  dty 
or  town  corporate  shall  be  preforrad  at  die  aasiaea  of 
the  adjoining  aonnty.  aoA  ooaaty  af  tedder  town 
shall  M  deemed  the  veaae,  and  m^  either  be  stated 
in  the  anrgin  of  Uieiadi^ment,  with  or  withaat  the 
naoMof  te  eoaaty  in  iMA  the  olender  ia  to  be 
tried,  or  be  stated  in  die  body  of  the  indiotmeat  by 
msf  ot  venae. 

24.  What  drfttttiiaUnafntiatianindietwttnt. 
—No  indictment  for  any  oflnee  ahal  be  held  in- 
aofioient  for  waat  of  the  aversaent  of  any  matter 
anaeoeasary  to  be  (Hoved,  aor  for  die  onnasion  of 

.the  words,  "as  appeets  by  Ae  reoordj"  or  of  the 

«ate  or  give  evidence  against  such  penon  so  directed  words,  "with  force  and  arms,"  nr  of  Ae  words. 


/Veeisiaaat  to  plea  tf 


a^at/oa  aoqoit— In  aav  riea  of  amtr^m  etmmtl 
oraafrf/bwacfattitahaUbeiaflciaBt  far  aay  da- 
fondant  to  state  diat  ha  haa  besa  laalMj  taaiiilrf 


tblie  pioaeeated  as  afonaaid,  and  to  give  to  the  party 
*>  boaad  to  proaeente  a  cerdficate  of  the  same  being 
diiected,  whwh  certificate  shall  be  given  without  any 
foo  or  charge,  and  shaU  be  deemed  sufficient  proof  of 


•BA  proaeention  having  been  directed  as  aforesaid ; 
aad  upon  the  production  thereof  the  costs  of  such 
proaecutian  shall  and  are  hereby  required  to  be 
aUowedby  thelCoart  before  which  any  penon  shall 
be  proaaoalod  or  tried  in  poranance  of  such  direc- 
tMB  as  aforssaid,  aidasa  such  last-mentioned  Court 
AsU  special^  odierwise  dorect;  and  when  allowed 
•y  any  each  Court  in  Iieland  aidi  sum  as  shall  be 
K  aUowed  shall  be  ordered  by  the  said  Court  to  be 
fiU  to  the  proaaotttor  by  the  tieaaarer  of  the  cevnty 
m.  wfcaoh  sack  offisnoa  shall  be  allsged  to  have  been 
OMsmittad,  and  the  same  shaU  be  presented  for, 
aaiaed,  and  levied  in  the  same  manner  as  the  ez- 
■snaea  of  prosecations  for  felonies  are  now  presented 
av,  nasad,  and  levied  in  Ireland .-  Provided  always, 
ttatao  saA  direction  or  certificate  shall  be  given  in 
•ndsnoe  upon  any  trial  to  be  had  against  any  person 
■pan  a  pnaeondon  so  directed  as  aforssaid. 

28^<ew«,y  the  23  Get.  2.  c.  11,  *.  1.  to  other 
^^•eer,  and  timpiyging  indietmenli  for  pitjurp 
and  other  liht  ofeneei. — In  every  iii£ctaient  (ot 
paijnry,  or  for  unlawfully,  wilfully,  ftlsely,  fnuda- 
lenay,  deceitfully,  malicioaslv,  or  corruptly  taking, 
laakiiw,  signing,  or  subseribing  any  oath,  affirma- 
tion, dedaradoo,  affidavit,  depositioa,  bill,  answer, 
■Ottee,  certificate  or  other  writnig,  it  shall  be  suffi- 
ctent  to  set  for  the  substance  of  the  offence  chaned 

ri  die  defendant,  and  by  what  Court  or  before 
m  the  oath,  affirmation,  declaration,  affidavit, 
depontion,  bill,  answer,  notice,  certificate,  or  other 
yMMfya*  taken,  made,  ngned,  or  snbscribed,  with- 
^  ~      '^  forth  the  bill,  anawn,  informatioii,  in- 


against  the  peace,"  nor  for  the  inaertion  of  the 
woras,  "  against  the  farm  of  the  statute,"  instead  of 
"against  die  form  of  the  statutes,"  or  eiee  vtrtd, 
nor  for  that  any  person  mentioned  in  the  indictment 
is  designated  by  a  name  of  office,  or  odier  descriptive 
appellation,  instead  of  his  proper  name,  nor  for 
omitting  to  state  the  time  at  whidh  the  offence  wu 
oumiuitted  in  any  case  where  time  ia  not  of  die 
essence  of  the  offence,  nor  for  stating  the  time  im- 
perfecdy,  nor  for  stating  the  offence  to  have  been 
oommitted  on  a  day  snbsequent  to  the  finding  of  the 
indictaaent,  or  on  an  impossible  day,  or  on  a  day 
that  never  happened,  nor  for  want  of  a  prefer  or 
perfect  venue,  nor  fm  want  of  a  proper  or  formal 
condnsion,  nor  for  want  of  or  impeimction  in  the 
addiden  of  any  defoodaat,  nor  for  want  of  the  state- 
ment of  the  value  or  price  of  any  matter  or  thing, 
or  die  amonnt  of  damage,  injury,  or  spoil,  in  any 
case  where  the  value  or  price,  or  the  amount  of 
damage,  injury,  or  sgdi;  is  not  of  the  essence  of  the 
o&nce. 

25.  Formal  ol^Hmm  to  inOetmenti  ihaU  be 
taken  brfort  jwry  are  twom— Court  mag  amend 
any  formal  defect.— Ertrj  objection  to  any  mdiet- 
ment  for  any  formal  defect  appaieat  on  the  face 
thereof  shall  be  taken,  by  deasorrer  or  motion  to 
qvah  such  indictment,  before  the  jury  riuU  be 
'sworn,  and  not  afterwards ;  and  every  oiart  before 
which  any  such  objection  shall  be  taken  for  any 
formal  defect  may,  if  it  be  thoogfat  necessary,  cause 
the  indictment  to  be  forthwith  amended  in  sudi  par- 
ticular by  some  officer  of  the  court,  or  other  person, 
and  theienpoB  the  trial  shall  proceed  as  if  no  sndi 
defect  had  appeared. 

26.  ReptaSng  part  ef  W  Oao.  iandX  Gio.  4,  c. 
4,  at  to  tht  traverie  ef  indietwtentt  in  eases  )if  mil- 


or  acquitted  (as  dw  caaa  may  be)  of  Ike 
diarged  in  the  iadietaieBt. 

29.  Ptmithmtnt  fbr   o  ^ 
BMaaarr.- Wbeaever  aay  persaa  daril  ha 
of  any  one  of  the  ofeaeea  foBa^ag,  a  aa 
misdeaeaaor;  that  is  to  saiy,  tmr  efcaat 
pnnirimMe  at  eoasnMn  law;  a> 
or  defread,  or  to  extort  moasy  er . 
aocnae  of  any  criaw,  or  toaMrac^ . 
or  defeat  the  OMrse  of  piASejaaliBe;  aary 
rescue  from  lawhl  ooatody  oa  a  eriaa' 
any  pabUc  and  indecent  ezpoaare  of  the 
indeeeat  assaalt,  or  aay  aaantt 
bodHy  harm ;  any  attempt  to  have 
of  a  girt  under  twelve  yeanof  age ;  say  I 
or  expeeiog  for  ptMic  aaleor  to  pakacTJew.  «f  n^ 
obaeene  book,  priat,  pidare^  ar  ataer ' 

WWdoa;  ttshaBbelawfalfarthaOaarttai 

the  offisadsr  to  be  impriaoaod  for  aay  taam  aovaa^ 
lantadbylaw,  and  alao  to  bakopt  «•  hard  Mm 
daring  the  whole  or  aay  part  of  aaek  tetm  or  M^ 
soament. 

30.  7a<«fprcMfon  ^fmae.— Ia 
of  this  Act  the  word  ''ii 
steod  to  indnde  "  hrfonnalion,"  "* 
* '  pieeeutment,  es  weu  as  : 
"  plea,"  •**  lOpUcation,"  or  i 
iVi«<i>iarreeord;aad  the 
iadietment"  shaU  be  uadeiaload  ta 
taking  of  an  inquisition,''  "tha  ovhihtriag  at  m 
informatien,"  and  "the  making  a  praaaataaatr 
and  wherever  ia  this  Act,  ia  deacribng  ar  raianiV 
to  any  penon  or  party,  matter  or  tioBg,,  aay  \ 
importing  the  singular  nnmber  or 
is  used,  the  same  shall  be  understood  to  ia 
shall  be  applied  to  several  persons  aad  part 
as  one  person  or  party,  and  fenulea  as  weH  asa 
and  bodies  oorporate  as  wdl  as 
sevoal  matten  and  thinp  as  well  aa 
thmg:  and  the  word  "property"  AoM  bet 
stood  to  bidode  goodt,  ehatt^ 
securities,  and  every  other  natter  er  <lih^  i  _ 
real  or  personal,  upon  or  with  raapaet  to  which  aay 
offimce  may  be  committed. 

31.  Commencement  q/'ilef.— This  Act  ahaB  eaM» 
into  operation  on  the  first  day  of  Sepluaabcr,  aaa 
thoasand  eight  hundred  and  Mfy-one. 

32.  Not  to  extend  to  Scotland.— Votbiat  *•  <Ml 
Act  shaU  extend  to  ScoOand. 


THE  MAGISTRATE. 

ABD  PAXOCHIAL  XCm  itVSlCahL  1,41 


jbVttWItPCi* 
Not  content  with  regobitiBc 
houses,  as  described  last  week,  die  LegiafatBR  i 
also  passed  an  Act  for  the  encooragenaat  af  Ike 
erection  of  good  lodgh^-haaaaa  for  the  labs  a  lag 
poor.    (14  &  1&  Viot.  c  Hi  17  Um  T.  IM) 
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This  naefol  meaiare  empowen  Hie  eoundl  of  laj 
boroogh  to  adopt  its  pro^iBioni  if  it  pkuM :  the 
expensea  of  carrying  it  into  effect  to  be  charged  on 
tbiB  borough  fond,  and  the  income  ariiihg  from  it 
to  be  carried  to  tba  iame>  So  likeiriae  it  may  be 
adopted  bj  a  local  board  of  health.  Bat,  on  re- 
quiaitioii  of  ratepayers,  the  board  is  to  defer  pro- 
caedingB  till  after  the  next  election  of  memberg  of 
tha  board.  When  adopted  by  the  board,  the  ex- 
penaea  and  receipt*  are  to  be  charged  to  the  district 
ninds. 

The  like  powers  are  given  to  any  commissioners 
of  improvement ;  bat  if  the  mtjority  of  snch  com 
misaioners  be  not  elected  by  the  ratepayers,  then 
the   oonsent  of  the  ratepayers  mnst  be  first  ob- 
tained. 

On  the  reqaisitioii  of  ten  ratepayers,  the  dmrdi- 
wstfdena  are  to  convene  a  vestry  meeting,  to  deter- 
auie  if  the  Act  shall  be  adopted ;  if  so  resolved, 
a  oopy  of  the  resolution  is  to  be  transmitted  to  the 
Secretary  of  State,  bat  the  resolution  is  not  to  be 
deemed  to  be  carried  unless  two-thirds  vote  for  it. 
If  die  Act  is  thus  adopted,  the  vestry  is  to  appoint 
commissioners  for  earrying  it  into  ezeention. 

Provision  is  then  made  for  the  necessary  powers 
to  the  commissioiiers,  who  are  to  keep  minntes  of 
their  proceedings,  and  also  to  keqi  accounts,  which 
are  to  be  open  to  the  inspection  of  any  ratepayer, 
and  aaditora  are  to  be  appointed,  whs  are  to 
examine  and  report  to  the  vestries.  The  expenaes 
are  to  be, paid  out  of  the  poor-rates;  and  the 
moneys  rained,  and  the  income  arising  from  lodging- 
hooaes,  are  to  be  applied  towards  defraying  ex- 
penaes. The  vestries  of  two  or  mora  parishes  may 
ooncnr  in  carrying  the  Act  into  execnttoo,  subject 
to  the  approval  of  the  Secretary  of  State.  Coancils 
are  empowered  to  borrow  money,  and  certain  pro- 
vinons  of  the  Companies  Clauses  Consolidation  Act 
are  embodied,  with  respect  to  horrowing  money 
and  other  powen  thera  given  to  directors. 

.  A.  very  remarkable  custom  claimed  by  the  cor- 
poration  of  King's  Lynn  has  been  negatived  by  a 
Cooit  ot  Error,  in  Smith  v.  Osr^wr^JU,  17  LawT. 
S58.  It  is  not  necessary  to  repeat  the  facts  hen, 
a  it  determined  no  point  of  general  law. 

We  direct  the  attention  of  our  readen  to  a  k- 
pott  of  remarks  made  by  Mr.  Justice  Colxbioss, 
at  Dorchester,  on  the  impropriety  of  a  Judge  con-  | 
daotins  a  prosecntioa,  and  the  insuffioiency  of  the 
•ooaty  alhnrance  of  a  guinea  to  an  attorney  for 
prej^uring  the  brief  and  attending  at  the  trial.  It 
tsoold  be  well  if  the  forcible  language  of  the  learned 
Jndce  coold  be  proclaimed  aloud  at  every  Quarter 
Sesnona  whera  the  practice  against  which  he  pro 
tests  so  indignantly  is  not  only  persisted  in,  but 
justified.  This  report  appeara  in  17  Law  T.  260 
,  Several  forms  are  required  undkr  the  new  Act  for 
(he  regulation  of  common  lodging-houses,  and.espe. 
eially  a  form  of  a  return.  These  have  been  pre- 
pared by  Mr.  Foots,  of  London,  magistrates' 
sieric,  and  any  quantity  of  tham  may  be  had  at  the 
Law  Timss  Office,  or  by  order.  Tlis  form  of 
rsAins  is  either  on  separate  sheets  or  in  books,  to 
meet  the  requirements  of  different  localities.  All 
the  notices,  8a.  wUch  &»  Act  rsqnires  have  been 
prepared,  so  that  complete  sets  of  the  fonat  ne- 
ifriMsrj  under  this  important  statute  may  be  had. 


3.  If  penons  entitled  to  two-thirds  of  the  bonded 
debt  consent  to  the  proposed  application,  the  trus- 
tees niay  make  apfdicstioa  to  the  Sacietarf  of  State 
for  a'  provisional  order  for  the  said  reduction  or  ex- 
tinguishment, sudi  appUcatioa  to  be  signed  by  at 
least  three  of  the  trustees,  thereby  certiiying  that 
the  consents  required  by  the  Act  to  suck  appUoa- 
tion  have  been  given. 

The  Act  also  empowers  the  Secretary  of  State, 
on  receipt  of  any  such  application,  to  make  a  pro. 
visional  order,  and  to  publish  the  same  as  he  may 
direct,  and  such  order  will  be  absolute  wlien  con- 
firmed by  Fadiament,  without  expense  to  the 
several  trusts. 

It  is  also  declared  by  sec.  4,  that  die  words  "im- 
plements of  husbandry,"  in  3  Geo.  4,  c  126,  s.  36, 
shall  be  deemed  to  inslude  thrashing  macUnes;  and 
the  word  "constable,"  in  3  &  4  Viet  c.  88,  s.  1, 
shall  be  deemed  to  indode  snperintendii^  constables 
appointed  under  13  &  14  VicL  c  20. 

Swindon,  Aug.  13,  1851.  F. 


TURNPIKE  TRUSTS. 
TO  TH^  SDrroR  or  tbb  law  tihbs. 
So, — During  the  last  session  of  Faiiiament  an 
attempt  was  made  to  deal  in  some  measure  wi^  the 
hsavy  arrears  of  debt  which  cbg  the  tompilce  trusts; 
sad  to  facilitate  aiiaugMuents  for  their  iMirf,  an  Act 
wss  fsased  <the  14  &  15  Vict,  c  38),  intituled. 
**  An  Act  to  facilitate  Anangements  for  the  Relief  of 
Tunpike  Traats,  and  to  make  certain  Provisions 
respecting  Exemptions  from  Tolls;"  and  the  follow- 
ing coarse  is  to  be  adopted  tor  carrying  its  provi- 
sions into  effect : — 

1.  YHiere  tlie  revenues  appBcable  to  the  payment 
sf  interest  upon  the  prindpal  money  are  insufficient 
far  tha  fsyment  in  fall  of  such  interest,  the  trustees 
an  to  give  a  notice  in  some  newspaper  osnally  cir- 
euUrted  in  tha  county  of  at  least  twenty-one  days, 
ef  a  general  meeting  to  consider  whetha  an  applica- 
tion should  be  made  to  the  Secretary  of  State  for  a 
iravisional  order  to  reduce  the  rate  of  interest  on 
diemort^we  debts,  and  to  txHnguuh  tht  whole  or 
sqr  port  <tf  tht  arrtan  qf  iattre$t,  or  for  either  of 
SB&  purposes. 

2.  If  atsuch  geneial  meeting  a  resolution  aotho- 
tiriog  tha  afinesaid  applicstioo  Ds  mads,  notices  see 
tohe  nvsn  to  all  the  mortgagees  or  esediton  of  the 
(sdacttoBs  praposed,  and  their  ceaaenta  in  writiag 
«W<ied  for.  Bascators,  sdminialrataes,  gnardkas, 
tastees,  and  ail  coipmittees  of  the  Mtstea  of  idiots 
■Bdkmatios,  are  empoweied  by  asetion  2  to  give 
ttMannats  leqaiisd. 


The  High  Srebifv  or  SurpoLK  aoain  in  a 
DuKHMA.— The  high  sheriff,  it  will  be  remem- 
bered, was  in  March  last  placed  in  rather  an  awk- 
ward position,  consequent  upon  a  hangman  not  being 
obtainable  to  carry  into  execution  the  last  sentence 
of  the  law  upon  Maria  Clarke,  fbr  the  murder  of  her 
illegitimate  diiU,  by  burying  it  alive.  Foitonataly 
fbr  the  sheriff,  on  tiiat  occarion  a  lepiiete  came 
down  for  the  nnfortnnate  woman  two  days  before 
that  on  which  her  execution  was  to  have  t^en 
place.  At  the  Assizes,  held  at  Ipswich  on  the  2nd 
mst.  Maria  Emily  Cage  was  sentenced  to  undergo 
the  penalty  of  death  for  the  morder  of  her  husband, 
James  Cage,  by  administering  arsenic  to  him.  Her 
execution  was  ordered  to  take  place  at  Ipswich  on 
Saturday  next,  in  front  of  the  Comity  &iol ;  but  the 
same  difficulty  presented  itself  as  in  March.  Calcraft, 
the  hangman,  on  being  applied  to,  could  not  attend, 
as  he  had  promised  to  perform  a  similBr  office  at 
Norwich.  Application  was  then  made  to  tha  hang, 
aian  at  Warwickgaol,  but  that  functionaryreplied  that 
he  was  unable  to  give  his  attendance  in  conseqoenoe 
of  his  having  engaged  himself  to  perform  a  like  oflSce 
at  Shrewsbury  on  Saturday.  Application  was  next 
made  to  the  Secretary  of  State,  setting  forth  the 
unpleasant  position  in  which  the  high  shoriff  of  Suf- 
folk was  placed,  and  requesting  dutt  Ae  execution 
of  Maria  Emily  Cage  might  be  postponed.  The 
answer  from  the  Seoretary  of  State  was  to  the  effect 
that  the  application  could  not  be  entertained,  thus 
leaving  the  hiiih  sheriff  to  get  out  of  tha  diflienlty 
as  he  best  could.  The  result  is,  that  he  has  on  his 
own  responsibility  ordered  the  execution  ta  be  de- 
layed until  an  early  day  next  week,  to  suit  the  con- 
venience of  Calcraft.  The  unhappy  culprit  appeara 
to  be  resigned  to  her  fate,  bat  protests  ber  mno- 
cence.  Her  sons  and  daughten  had  a  final  interview 
with  her. — JohnMicklebnrgh,  of  Thrandestone,  who 
is  now  in  the  same  gaol,  swaitiiw  his  trial  at  the 
forthcoming  Assises  on  a  charge  of  murdering  Msry 
Bkker,  his  servant  giri,  by  stabbing  her  with  a  knife, 
is  in  a  very  low  and  desponding  stats,  sad  abis  to 
take  but  little  food.  It  is  not  improbable  before  the 
time  arrives  for  his  trial,  he  will  have  ceased  to  live. 

liuAiiu  OF  GijAaDiANs. — In  an  Act  of  Fkrlia. 
ment  which  has  just  been  printed  (14  &.  15  VicL  c 
105),  there  is  a  daosa  to  the  e&ct  *b»t  FV^Wf 
elected  for  tlie  several  perishes  in  anv  union  shall 
continue  to  act  as  snch  until  the  15th  or  April  inclu- 
sive in  each  year,  notwithstanding  their  suceesson 
may  have  been  elected  previously  to  that  day ;  and 
from  and  after  the  IStn  of  April  every  guardian 
newly  elertcd  for  any  such  parish  or  ward  shall  act 
as  such  guardian  for  the  ensuing  year. 

RSTIBKMKNT      OF     A     PoLICE     MaOISTBATE. — 

In  conformity  with  a  previous  announcement. 
John  Palfrey  Burrell,  esq.  the  colleague  of  Mr. 
Broderip,  in  the  magisterial  presidency  of  the  West- 
minster Police  Court,  has  retired  from  official  duty. 
Daring  the  seventeen  yesrs  that  Mr.  Burrell  has 
held  tnis  office,  his  career  has  been  nnifbrmly 
marked  by  assiduity,  judgment,  and  independence, 
combined  with  a  humane  regard  for  want  and  dis- 
tress under  the  innumerable  forms  niider  which  they 
came  before  him. 

Abbest  tmoBB  THE  Abbcondino  Dbbtobs' 
Act.— The  Act  by  which  sbseonding  debtors  can  be 
immediately  arrested  had  scarcely  come  into  opera- 
tion before  its  beneficial  effects  were  demonstrated. 
A  man,  originally  from  Birmingham,  has  resided  in 
this  town  for  some  time,  and  on  Friday  last  it  was 
ascertained  that  he  had  taken  his  passage  on  board 
the  packet  ship  New  World,  intending,  no  doubt, 
to  leave  his  crediton  in  the  lurch.  Aa  soon  as  it 
was  ascertained  that  he  had  made  arrangements  for 
visiting  the  western  world,  a  creditor  made  the 
necessary  declaration  before  Mr.  Stevenson,  one  of 
the  commissionen  of  bankruptcy,  who  issued  a  war- 
rant fbr  tile  apprehension  of  the  delinc^nent.  He 
was  soon  after  taken  into  custody,  and  still  remains 
in  "durance  vile,"  at  the  mercy  of  his  creditora. 
As  the  New  World  wss  to  sail  yesterday,  the  ab- 
soondinf  debtor,  under  the  old  Isw,  would  have  bsn 


enabled  to  get  clear  off,  and  his  creditora  might  have 
remained  helplen  spectators  of  his  departure.— 
Liverpool  Mercury. 


JOINT.STOCK  COMPANIES'  LAW 
JOURNAL. 

At  length  an  action  for  a  ea/Z-bas  been  sue* 
cesefulljr  fought,  and  the  demand  defeated. 
In  The  Steoasea  Dock  Company  v.  Levim,  Xl 
Law  T.  256,  to  constttute  a  vwd  meeting  at 
directors  for  the  purpose  of  making  a  cidl,  it 
was  necessary  that  fourteen  days'  notice  should 
be  given  in  a  newspaper  circulating  in  tha 
neighbourhood  of  Swansea.  The  advertiae> 
ment  appeared  in  the  third  edition  of  The  Siati 
and  it  was  proved  that  this  paper  did  not  go 
to  Swansea,  and,  in  fact,  that  edition  wu 
printed  for  circulation  in  London.  The  Court 
held  the  notice  to  be  insufficient,  and  the  pro« 
ceedings  of  the  meeting,  and  tberefon  ths 
call,  to  be  invalid. 


WINDING-UP. 

The  House  of  Lords  has  deferred  tiB  next  8es< 
sbn  its  judgment  npon  the  two  important  qnestioiM 
raised  as  to  the  validity  of  eoUi  upon  caii<riteA>> 
rter,  but  with  a  strong  intimation  of  opinion  that 
they  are  liable  only  each  one  for  his  own  indiridaal 
ordsn,  and  that  there  is  no  joint  liability.  11m 
other  points  mooted  were,  whether  incompletdy 
registered  companies  are  within  the  Wio^ng-op 
Act,  about  which  the  judges  entertain  strong  doubts, 
and  whether  a  contribatory  is  liable  to  the  extent  of 
his  equal  share  with  the  other  solvent  contribnto- 
ries,  or  only  in  respect  of  his  proportion  of  the 
whole  as  represented  by  (he  namber  of  shares 
he  holds;  that  is  to  say,  if  there  be  tas 
thousand  shares  and  a  contiibatory  h(^ds  oat 
share  only,  but  there  are  only  ten  conttl- 
butories,  is  he  liable  for  the  tenth  part,  or 
the  ten  thousandth  port  only,  of  the  expenses? 
Surely  common  sense  would  say  for  the.  ten  thoa- 
sandth  part  of  the  whole,  be(»ase  that  was  the 
interest  which  he  took  in  tiie  concern.  The  debts 
of  the  bubble  companies  are  in  truth  ths  debts  <^ 
those  only  who  actoally  gave  the  orden ;  and  the 
attempt  to  make  otiien  liable  only  eomj^loatea 
difficulties,  and  makes  settlement,  impossible. 

Bat  the  Lords  would  bort  disentaogle  the  ist< 
extrioable  web  by  cutting  it.  Nobody  donbta  that 
these  so-called  companies  are  rutt  within  the  Wind* 
ing.up  Acts ;  and  as  that  queation  has  never  yet 
been  decided  by  the  Lords,  it  is  open  bo  tliem  so  to 
settle  it,  and  put  an  end  at  ouce  to  a  conflict  which 
must  be  ruinous  to  all,  and  beneficial  to  none  bat  a 
few  Bpeenlaton  in  litigation. 

In  Holroyfe  ease,  17  Law  T.  251,  Lsril  Cbak. 
woBTH  allowed  a  coatribatory  to  appeal  against 
tilt  dedsion  of  the  Master,  although  the  time  had 
passed  for  doing  so,  on  the  ground  that  be  had 
ahreody  paid  a  la^  lom  towards  the  expenses. 


KiLBBicxBir  MiNTNO  CoiTFAWT. — Slnce  the  ds- 
ohuation  of  a  retum  of  14s.  7d.  per  share,  a  notioe 
has  been  served  on  the  oSdal  manager,  by  Mi. 

Crocktord,  the  owner  of  the  mines,  to  the  effect  that 
he  inteiuls  appealing  against  his  individual  exclusioa 
from  a  participation  in  the  dividend  on  the  ground 
of  his  having  given  a  release. 

German  SIinixg  CoMTANr. — It  is  found  im- 
pOBsihle  at  present  finally  to  wind  up  this  company's 
aflhirs,  in  consequence,  it  is  understood,  of  the  con- 
tinued unsettled  state  of  Germany.  The  property  at 
sale  is  estimated  to  be  worth  20,000/. ;  and  My. 
Odenherman,  povemmcnt  sunTyor  of  mines  in 
Germany,  confirms  the  value  of  the  pro])erty. 

DuisBURG,  Iron  CoMPAin'. — At  the  last  meet- 
ing in  this  matter  before  the  Master  in  Chancery 
(Humphry),  the  list  of  contributories  was  proceedeo 
with.  The  company  was  projected  to  work  iron  and 
sine  mines  in  Westphalia,  and  Viscount  de  Secque- 
ville,  the  petitioner  for  winding  up  its  affairs,  allied 
that  there  is  a  sum  of  70,000/.  now  due  to  him. 

Madrid  and  Valencia  Railway. — On  Satur- 
day last,  the  Master  in  Chancery  Blunt  miule  a  de- 
cree confirming  the  compromise  made  by  the  official 
manager  on  behalf  of  the  shareholders  with  the 
directors  of  this  company,  for  the  settlement  of  aD 
matters  in  dispute.  The  terms  of  compromise,  as 
published  a  fortnight  ago,  have  been  amended  l>y  the 
Master,  and  stand  substantially  a.s  before,  with  the 
following  exceptions.  Mr.  Chadwick  is  to  pay  the 
oflund  manager  12,ti00<.  by  instalments  of  3,000/.  per 
annum,  with  interest  at  5  per  cent.  \  the  first  io- 
stslment  to  be  paid  on  ike  7ui  ef  Anguit,  1862. 
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REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 

Im  Mathew  v.  Brise,  17  LawT.  249,  a  very 
corioas  question  was  raised,  whether  a  testa- 
mentary  guardian,  appointed  by  virtue  of  stat. 
12  Car.  2,  c.  24*  was  a  trustee,  so  as  to  let  in 
u  against  him  the  rule  of  law  which  excludes 
the  operation  of  the  Statute  of  Limitations 
between  the  trustee  and  the  cestui  que  trust. 
It  was  decided  that  he  was  a  trustee,  and  that 
he  could  not  set  up  the  statute  in  bar  to  a  bill 
for  an  account. 

A  case  of  very  great  importance  upon  the 
Law  of  Wills,  and  which  should  be  carefully 
noted  in  Allnutt's  Practice  of  Will*,  or  what- 
ever practical  book  the  reader  uses,  is  that  of 
Dae  d.  Shaweroff  v.  Palmer,  17  Law  T.  252. 
It  was  there  decided,  that  if  a  will  duly  exe- 
cuted have  upon  its  face  an  alteration  or  inter- 
lineation, the  pretumptioH  will  be  that  it  waa 
made  after  the  eeecution  of  the  will,  and  it  is 
invalid.  But  evidence  will  be  admissible  to 
rebut  such  presumption.  For  that  purpose 
evidence  is  admissible  of  statements  made  by 
the  testator  at  a  time  prior  to  the  execution  of 
the  will,  indicative  of  an  intention  to  devise 
hi*  property  in  the  manner  in  which  it  is  given 
in  the  will  as  altered  Or  interlined.  Lord 
Campbell's  elaborate  and  very  able  judg- 
ment in  this  case  will  well  reward  perusal. 

It  will  be  seen  by  the  report  from  the  Frero- 
KBtive  Court  of  the  case  of  Re  B.  Martin,  17 
Law  T.  260,  that  administration,  with  the  will 
annexed,  of  the  wife  of  a  convicted  felon,  was 
gnmted.  on  an  affidavit  that  the  property  dis- 
poied  of  was  acquired  qfter  conviction. 


on  Monday  evening,  and  at  a  very  foil  Conrt  it  was 
decided  that  it  wag  not  'contrary  to  etiquette  for  a 
barrister  to  hold  a  brief  in  a  County  Court  witboot 
s  spedai  fee ;  but  that  any  barrister  might  accept 
and  hold  a  brief  in  any  of  these  courts  with  a  fee  of 
one  xuinea  only,  if  he  thought  fit  to  do  so.  It  was 
not  denied  that  the  etiquette  of  the  Profession  had 
been  otherwise  op  to  that  time,  but  it  was  declared 
by  the  Court  that  the  County  Coorts  were  likely  to 
introduce  so  great  a  change  in  a  oonsidetable  part 
of  the  practice  of  the  Profession,  and  that  they 
farmed  a  case  so  very  different  from  that  of  the 
courts  in  which  the  ancient  practice  had  been  ob- 
served, that  it  had  become  necessary  to  abandon  the 
old  nje,  so  far  as  the  County  Courts  were  con- 
cerned. It  was  also  decided  at  the  same  Grand 
Court  that  it  was  quite  in  accordance  with  the 
etiquette  of  the  Profession  for  barristers  to  attend, 
and  to  sit  in  the  County  Courts,  and  to  form  a  Bar 
there,  if  they  thought  fit  to  do  so. 


COUNTY  COURTS. 

Two  easea  of  intolveney  are  reported  from  the 
Superior  Courts.  In  Chancery  it  has ,  been 
dedded,  in  Dew  v.  Clarke,  17  Law  T.  249, 
that  the  Court  has  not  power  to  discharge  a 
prisoner  in  contempt  for  nonpayment  of  an 
order  under  Sir  E.  Sugden's  Act ;  but  that  he 
mnst  apply  to  the  Insolvent  Debtors'  Court, 
and  take  the  benefit  of  the  Insolvent  Act  in 
the  usual  way;  and  in  Hamber  v.  Hall,  17 
Law  T.  254,  the  Court  of  C.P.  has  held  that, 
where  there  is  no  express  contract  for  the 
payment  of  the  messenger's  fees,  the  creditors' 
assignee  in  insolvency  is  not  liable  for  them. 
This  should  be  noted  in  Macrae's  Praetiee,  M 
it  is  a  question  very  likely  to  recur.  Eit(A  v. 
Wrijfht,  17  LawT.  260,  was  an  action  brought 
against  the  clerk  and  bailiffs  of  a  County 
Court  for  an  alleged  illegal  execution.  Several 
points  were  decided  in  it.  1st,  the  notice  of 
action  stated  that  it  wonld  be  brought  in  the 
C.P.;  and  it  was,  in  fact,  brought  in  the 
Q.B.  It  was  held  to  be  insufficient.  2nd, 
the  notice  was  for  breaking  plaintiff's  house 
and  taking  fum  ture  thorein  wi'.bout  expressly 
eluming  the  furniture  as  belonging  to  plain. 
tiff.  It  was  held  to  be  therefore  al  o  insuffi- 
cient. The  notice  should  state  the  special 
damage,  if  any  is  to  be  claimed.  It  was  also 
intimated,  althongh  not  expressly  decided, 
tdat  if  execution  issues  from  the  County  Court 
against  the  goods  of  A.  and  the  house  of  B.  is 
entered  and  his  goods  taken  by  mistake,  th» 
derk  and  bailiffs  are  entitled  to  notice  of 
actkm. 

■  Thb  CoruTv  Cooars  and  thk  Bab. — At  the 
"Grand  Court"  of  the  Northern  Circuit,  holden 
at  I^mcaster  on  Monday  evening  last,  a  very  im- 
porteot  resolution,  affecting  the  etiquette  of  the  Bar 
with  reference  to  the  County  Courts,  was  carried  by 
a  large  majority.  It  has  hitherto;  since  the  institu- 
tion of  these  courts,  been  considered  donbtfiil 
whether  a  barrister  could,  consistently  with  the  old- 
established  etiquette  of  the  Profesnon,  accept  a  brief 
in  any  of  these  conrt  without  a  special  fee,  i.  e.  with 
a  fee  less  than  two  guineas.  This  question  was 
broogbt  nader  the  conudetation  of  the  Grand  Conrt 


THE  UVWYER. 

Summars. 
Eaorrr  Fracticb. — It  appears  from  the  case  of 
Dew  T.  aarie,  16  Law  T.  249,  that  the  Conrt  of 
Chancery  has  not  power  to  discharge  a  prisoner 
committed  for  contempt  for  nonpayment  of  money 
ordered  by  the  Court  to  be  paid  under  stat.  1  Wm. 
4,  c.  36  (Sir  E.  Sugden's  Act),  but  if  unable  to 
pay  he  most  apply  to  the  Insolvent  Court,  and  ob- 
tain his  dischai^  by  regnlar  process  there. 

Two  decisions  on  the  Practice  of  Claimt  should 
be  noted  by  the  practitioner.  In  Wooifford  v. 
Woodford,  17  Law  T.  250,  where  an  administrator 
entitled  to  a  moiety  of  a  definite  sum  appro- 
priated in  respect  of  two  thirteenth  shares  of  a 
residue,  and  also  entitled  to  a  tenth  part  of  the 
other  moiety,  filed  a  cUim  against  the  executor  for 
payment,  it  was  held  that  the  persons  entitled  to 
the  other  shares  were  necessary  parties;  and  in 
CSniMnitncv.  WisUadt,  17  Law  T.  2S1,  service 
of  a  writ  of  summons  upon  a  claim  fbr  fore- 
closure upon  the  wife  of  a  person  having  an 
interest  in  the  equity  of  redemption,  and  who  was 
travelling  in  America,  was  deemed  to  be  a  good 
service  on  the  husband,  the  wife  being  in  possession 
and  receipt  of  the  rents  of  the  property  mortgaged. 

The  practice  under  the  Tnatee  Act  has  also 
again  came  under  consideration ;  and  in  B»  parte 
Tmatatt,  17  Law  T.  251,  where  a  testator  had  ap- 
pointed k  sole  trustre  who  died  intestate,  the  Court 
appointed  two  new  trustees  in  his  place  without  a 
reference,  upon  the  production  only  of  an  affidavit 
of  their  fitness. 

It  seems  that  the  rule  of  set-off  in  Equity  is 
limited  to  cross  demands  which  exist  in  the  same 
rights.  Therefore,  in  Prteman  v.  Lotiuu,  17  Law 
T.  252,  where  a  bill  had  been  filed  for  payment  of 
part  of  a  legacy,  the  plaintiffs  being  the  assignees 
of  the  legatee,  who  had  become  bankrupt,  the 
executor  was  not  allowed  to  retain  such  unpaid 
legacy  as  a  set-off  against  a  debt  doe  from  the 
legatee  to  him  in  his  private  capacity,  and  not  as 
executor,    i^retman  v.  Lomas,  17  Law  T.  252.) 

Common  Law. — In  Florence  v.  Lawson.  17 
Law  T.  260,  Lord  Cahpbkll  very  properly  refused 
to  permit  a  judge  to  be  called  to  prove  facts  at  a 
trial  which  might  have  been  proved  by  other 
witnesses.  __^_^ 

LAW  REFORM. 

bxtbact  op  a  lbttbr  to  loud  denman  pbom 

lord  brooobam. 

(From  the  Law  Rniew.) 

[Wb  are  favoured  with  this  extract  for  pablica- 
tjonl : —  _ 

"Notwithstanding  such  disappointments,  it  is  a 
very  pleasing  reflection  that,  m  considering  the 
legal  history  of  this  session,  we  have  not  near  so 
much  cause  of  condolence  as  of  gratulation.  Mv 
views  are  not  by  a  great  deal  so  gloomy  as  when  I 
addressed  you  last  autumn.  Our  impatience  may 
be  as  great  to  see  what  is  most  wanted  completely 
supplied ;  but  it  would  be  very  unjust  not  to  feel 
thankfnl  for  what  we  have  gained,  and  cheerful  as 
to  our  future  prospects. 

"The  postponement  of  the  Registry  Bill  is  cer- 
tainly a  serious  misfortune ;  but  its  paning  through 
the  Lords,  after  full  scrutiny  in  the  select  commit- 
tee, and  in  the  face  of  a  persevering;  opposition 
from  the  Chancellor,  heading  the  small  but  zealous 
minority  of  the  Real  Property  Commissioners  (a), 
must  be  regarded  as  an  indication  of  its  future 
adoption.    With  the  single  exception  I  have  men- 


tioned, the  Government  in  both  hooaes  hcaitay 
supported  this  valuable  measure ;  Lord  Laasdowae 
in  a  very  marked  manna-.  They  had  annwuced  it 
in  the  speech  from  the  Throne,  and  they  eatrasted 
it  to  the  learned,  able,  and  most  judicious  advocacy 
of  Lord  Campbell,  who,  having  great  ia%m\tie%tB 
contend  with,  left  nothing  undone  to  fartfao-  its 
progress,  and  save  it  from  the  known  pei&  sttOH!- 
ant  upon  the  close  of  the  session.  To  those  ynls  it 
has  fallen  a  victim,  like  vonr  great  Kll  in  IMS- 
postponed  to  1843.  The  Fabian  tactics  of  our  faiai 
have  prevailed  over  the  honest  resolution  gf  bis 
colleagues  to  pass  the  Bill.  I  heartily  wish  thsf 
had  defeated  him  as  we  did  bk  preconoa— 
Lord  EldoD,  &c.— when,  after  losing  the  Re- 
form Bill,  we  kept  Parliament  sitting  till  htx  ia 
October,  for  the  sole  purpose  of  passing  the  Bsak- 
rupt  Law  Bill,  now  the  subject  of  oar  friend's  aa- 
sparing  attack— an  attack,  too,  made  in  the  preseaoe 
of  the  ministers  of  1831,  who  had  adriied  tke  Kaag 
to  congratulate  the  Parliament  of  that  year  upoa  the 
paasing  of  that  same  Bill.  But  for  this  &al  delay, 
the  country  would  now  have  been  in  pojseitioa  of  a 
system  of  registration  as  periect  as  the  unfiotaaata 
want  of  maps  wiU  allow— a  want  of  which  miA  be 
supplied  if  we  would  have  anything  like  a  good  sj*- 
tem  of  conveyancing. 

"  The  same  cause  entailed  upon  the  Govemoeat 
the  loss,  at  le^t  for  the  present,  of  another  uDport- 
ant  measure — the  Charity  Trusts  Bill ;  and  here  ther 
bad  the  support  of  their  coUeagne,  who  aUy  opeaetf 
and  zealously  pressed  it  forward.  Had  be  bnii^iit 
it  forward  three,  nay  two  months  eariier,  bcyoad  aU 
doubt  it  wonld  have  been  easily  paaaed.    , 

"  We  were  at  one  time  apprehensive  tlut  anoAer 
measure  of  great  value  might  share  the  same  file  ^ 
but  it  has  happily  esoped.  I  mean  Loni  Camplxff's 
important  Bill  for  improving  criminal  prooedar^ 
shortening  and  simplifying  it  in  some  material  re. 
spects,  giving  such  power  to  amend  as  aiay  pRrent 
the  escape  of  guilt  by  purely  technical  errpn  (agiat 
opprobrium  of  our  pracboe),  and  iai^atiiig  te 
punishment  of  perjury.  liord  CampbeH  ifuaiea 
the  thanks  of  the  mfession,  and  of  the  oDnuBaailyr 
for  bis  manfid  poseveianoe ;  then  camwt  be  a 
doubt  that  he  had  to  straggle  against  no  little  wsighb 
gf  prejudice,  in  not  the  most  obscnre  qoaiters  ofoK 
leal  body.  Nor  can  we  forget,  in  oonoeaimi  «th 
this  subject,  tiie  great  benefit  which  the  Bill  sacsad 
from  the  examinraon  of  its  details,  first  in  Ae  ooai- 
mittee  of  our  House,  where  we  had  the  vataaUe 
assistance  of  Mr.  Pitt  Taylor  (who,  I  htiiete,  diew 
the  Bill),  and  then  in  the  oossmttfE«  of  tbt  Cam- 
moot,  presided.over  by  the  UMuiug  and  ioaa4  jadK" 
ment  of  Mr.  Baines,  a  man  whom  to  asaa  b  t» 
honour. 

"  Lord  HaiTowby'a  AbaooD&ic  DebtnsBi&vaia 
be  noted  as  curing  an  obvious  daect  in  the  W*s  <l 
1842  and  1843— euriog  it  by  the  ud  of  the  Coutff 
Courts,  which  really  seem  fated  to  lend  awistanrfi  ia 
every  branch  of  our  jurispradence,  and,  retanosg 
good  for  evil,  to  help  us  in  proportion  sa  riitsin 
heads  of  the  law  occupy  themselves  in  ranniagtftsBa 
down.  But  Lord  Harrowby  devotes  his  tsknls  tat 
influence  to  worthier  objects,  taking  a  most  aseW 
part  in  the  amendment  of  the  law — a  pert  wd  be- 
coming one  who  derives  his  honour  and  thaaiitfiass 
a  great  legal  dignitary. 

"  The  Patent  Law  has,  likewise,  brea  auKk  hi- 
proved.  The  Bill  whidi  I  presented  wooU  pohaUy 
have  been  sufficient  to  remove  the  enls  duely  ex- 
plained of;  the  Bill  of  the  Govemmeot,  aUtk 
adopted  it  in  great  part,  might  also  have  saSeef. 
But  both  being  referred  to  a  select  eommitlee,  the 
result  was  a  third  Bill,  compounded  of  bed!,  ad 
with  one  or  two  useful  additions.  Mr.  Webster  was 
of  the  greatest  service  in  this  inquiry,  aad  is  i 
to  the  same  thanks  from  the  Aiends  of  imp 
in  this  limited,  though  not  nnimportant,  i 
of  oar  jurisprudence,  as  Mr.  Pitt  Tayloir  in  its  other 
branches.  I  am,  however,  now  assmsiiaf  lUt  tfee 
Lss;  the  period  of  the  aessioo,  aad  the 


(a)  Lord  Langdale'a  Commiaaion,  which  sat  fbr  sereml 

SMn.    BendM  oonveyanMrs,  Lord  JRwnanont,  aa  able 
m  refamer,  was  ontt . 


sB 

its 


Bill  is  to  pass ; 

declared  opinion  of  the  Government 

patents  for  inventions,  may  very  possiUf  < 

postponement. 

"  Of  the  Chancery  Bill  little  needs  be  sa%  ezea|t 
that  it  is  a  very  smul  step  in  the  right  diiec&iB,  be- 
cause it  gives  an  additional  jndidal  force  both  ta  (h* 
court  rand  the  appellate  jurisdiction.  Bat  wift  . 
respect  to  it,  I  wUl  ventue  to  affirm  that,  bott 
witiiin  the  IVofession  and  without,  both  in  teiis- 
ment  and  in  the  country,  there  prevails  the  ssae 
fixed  opinion.  '  This,  if  meant  to  b«  all,  will  bMt 
do.  Nostmctnialdiange  will  meet  the  evil  BBis«- 
sally  complained  of.  A  fimctional  change  is  ah»- 
lutdy  necessary.  The  judges  in  Chaooery,  Ottis 
judges  at  Common  Law,  mnst  work  out  their  oea 
decrees,  and  not  send  between  two-thirda  aod  Atce- 
fourths  of  their  business  to  be  done  by  the  Mastsn. 
Yon  must  make  mora  puisne  judges  in  Chaasoy, 
and  get  rid  of  the  Master's  office  eotiiely.  (host 
judges  sitting  now  in  courts,  now  in  diambas,  asds 
the  other  judges  of  the  superior  coorta.'  Thei' 
tion  of  the  separation  between  proceedings  in  i 
and  at  law — what  is  termed  the  fusion  uf  tfaet 
i  most  oome  next;  hut  the  impattantchaiagalteis 
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•drerted  to  is  iieceaiirr>t  all  erenti;  itwiSboth 
pave  the  way  for  the  nltimate'uid  complete  improve- 
uent.  and  it  will  be  as  Decenary  wbea  that  conium- 
nation  is  brougfat  about  as  it  ii  in  the  present  state 
of  things. 

"  The  examination  of  evidence  in  the  committee 
on  the  Masters'  Jurisdiction  Bill  threw  a  strong  light 
upon  the  grieTous  imperfections  of  Chancery  proce- 
dure, mnd  their  minous  consequences  to  the  snitor. 
In  tratfa.  a  denial  of  jostioe  was  clearly  proved  to 
exist ;  and  the  lay  peers  who  attended  to  the  cases 
brooght  forward  by  the  most  eminent  professional 
mon,  tttr  from  wondering  at  the  assertion  of  the  In- 
«orpoi«ted  Body  of  Soliciton,  '  that  nnder  qneetions 
of  ifiOOl.  no  client  can  honesUy  be  advised  to  sue ' 
in  Coarts  of  Equity,  felt  that  for  ten  times  the 
amoont  (as  one  noble  friend  of  mine  said)  they 
^ould  not  resort  to  what  is  whimsically  enough 
termed  the  relirf  administered  by  those  tiibnni&. 
Jfo  force  of  prejudice,  no  bias  of  professional  inter- 
est, ran  long  resist  the 'oondosions  to  wbidithis 
tueful  inquiry  has  led  every  thinking  mind.  The 
prooedore  must  be  pmdenUy,  but  effectually,  im- 
proved in  its  fundamental  parts,  if  we  would  avoid 
the  faioard  of  a  wholesale  change— nay,  the  entire 
-sabversion  of  tlie  system.  Although  uie  period  of 
the  session,  and  the  strenuous  opposition  I  met 
-with,  compelled  me  to  postpone  the  Masters'  Bill, 
as  well  as  two  others,  to  which  I  will  now  advert,  I 
yet  regard  the  labours  of  that  committee  as  an  im- 
portant step  made  towards  a  safe  and  complete 
Chancery  amendment.  I  observe,  indeed,  that 
orders  have  been  issued  as  to  sales  and  biddings 
aince  the  first  part  of  onr  evidence  denounced  one  of 
the  grossest  of  the  existing  abuses.  But  that  won't 
do;  it  won't  leadi  the  great  bulk  of  those 
abuses;  it  won't  supersede  the  necessity  of  that 
Inislation  which  alone  can  afford  the  remedy,  and 
srhich  the  present  Master  of  the  Rolls,  entirelv 
agreeing  wiu  his  lamented  predecessor,  baa,  in  bis 
evidence,  admitted  to  be  required. 

"  The  Bills  for  uniting  bankruptey  with  the 
County  Court  jurisdiction,  and  to  giving  fbr  those 
Coarts  original,  equitatle  juritdieiion — measures 
urged  upon  Parliament  I^  numberless  petitions 
both  from  professional  men  and  suitors,  were  of 
neixssity  postponed.  The  session  was  too  fer  ad> 
-vanced  to  give  the  least  diaaoe  of  their  passing; 
but  T  cannot  take  blame  for  this  delay.  I  had 
brought  forward  the  former  the  veryfirst  day  of  the 
session;  the  latter  some  time  before'Easter.  But  we 
had  been  strenuously  opposed  by  one  member  of 
the  Government  on  the  two  other  Bills,  which  I 
■ucceetKd  in  carrying,  with  the  utanost  difficulty, 
though  they  bad  re<xxved  the  jpowerful  support  of 
the  Chief  Justice  and  the  Vice-Chancellor.  I  there- 
fore could  not  hope,  at  least  fbr  tbe  present,  to  pre- 
vail against  the  same  active  opposition  when  de- 
prived of  all  support  The  state  of  my  health,  which 
had  been  broken  by  illness  and  by  the  fatigues  of 
the  session,  would  not  have  prevented  me  fVom 
inaking  the  attempt,  at  whatever  hazard  to  myself, 
had  even  a  chance  of  success  remained.  But  the 
case  of  the  Bills  was  hopeless. 

"  Nevertheless,  the  two  which  have  been  carried, 
in  spite  of  all  efforts  to  defeat  them,  are  of  the 
greatest  importance  (I  trust  they  have  been  carried, 
for  they  have  passed  both  Houses;  but  one  can  be 
certain  of  nothing  in  the  fece  of  such  assiduous 
adversaries  as  we  have  to  contend  with).  The 
County  Courts  have  been  matcmlly  improrod,  and 
their  jurisdiction  extended,  by  the  one ;  while  the 
other,  enabling  the  parties  to  civil  proceedings  in 
all  Courts  to  be  examined  as  witnesses  both  for 
themselves  and,  when  called,  by  their  adversaries, 
is  really  such  a  happy  change  in  onr  judicial  system 
as  one  could  hardly  have  hoped  to  witness,  con- 
sidering the  short  time  during  which  the  subject  has 
been  under  the  discussion  of  the  profession  and  the 
eammunity- 

"The history  of  this  ineasnre  is  wnrth  attending 
to,  as  bearing  on  the  sntgect  of  law  amendment 
generally,  and  shewing  that  we  must  laj  our  account 
with  the  most  signal  improvements  being  gradually 
brought  about.  Yon  were  averse  to  this  step  when 
we  pressed  it  upon  you  in  1842 ;  (b)  and  you  have 
lately  said,  in  one  of  your  invalable  letters,  (e)  that 
even  for  some  years  after  your  own  Bill  had  come 
into  operation,  you  continued  to  disapprove  of  this, 
which  I  certainly  regard  as  a  coroUaiy  to  it.  But 
then  I  am  bound  to  admit  that  when  the  subject 
was  first  brought  forward  br  me  in  February  182^,  I 
had  doubts  myself;  and  though  I  stated  the  argu- 
ments against  the  exdusixm  of  parties,  and  was  quite 
dear  against  allowing  any  other  interest  to  exclude  a 
witness,  yet  I  was  hanuv  prepared  then  to  go  the 
fall  length  at  which  we  have  now  happily  arrived. 
On  the  other  hand,  your  Bill  sweeps  away  the  ob- 
jection from  conviction,  which,  in  1828,  I  indined, 
erroneously,  to  retun ;  and,  beyond  all  doubt,  you 
were  right;  because,  surely,  if  we  admit  an  accom- 
plice, who,  in  the  face  of  the  court,  confesses  his 


(i)  The  whole  diaoninon  of  Lord  Uonmui'a  Kill  u>ok 
place  ia  1648,  when  it  passed  the  Lords :  it  did  BOt  for- 
maQy  Mat  till  ISO. 

f«)  See  lit.  TU.  of  ths  picaent  anmber. 


guilt,  so  may  we  a  witness  whom  some  other  court 
Ess  convicted. 

"  The  amendment  in  the  law  of  evidence,  in  which 
we  have  now  to  rejoice,  is,  of  all  the  dumges  that 
have  taken  place  since  1828,  the  most  important. 
The  statement  then  made  exposed  somewhere  about 
sixty  glaring  defects  in  onr  system,  of  which  fifty- 
six  or  fifty-seven,  I  think,  have  since  been  ifemoved, 
in  whole  or  in  greyer  part ;  but  the  most  glaring  of 
the  whole  were  those  which  the  estabibhment  of 
local  jodicatnies,  and  the  Evidence  Acts  of  1843  and 
1851,  have — Heaven  be  praised  I— made  matter  of 
history. 

"  It  would  be  most  ungratefisl  did  I  not  comme- 
morate the  aid  which,  next  to  your  own  authoritative 
and  most  powerful — indeed,  decisive  interposition — 
enabled  us  to  carry  this  last  Bill.  I  mean,  fint  of 
all,  the  assistance  of  our  friend  Pitt  Taylor,  who,  as 
author  of  the  last  and  ablest  work  on  the  law  of 
evidence,  was  well  calculated  to  assist  in  this  im- 
portant service;  who  drew  my  first  Bill  in  1850,  and 
the  one  now  passed,  vrith  some  uteiations  which 
neither  you  nor  I  wholly  approsa|},,'nid  who  was  of 
constant  help  during  the  long  and  severe  struggle  of 
its  progress— above  all,  in  sustaining  my  oftenluling 
hopes  with  a  courage  worthy  of  bis  grandfather  (d), 
and  the  sanguine  temper  of  his  uncle.(e)  Next,  the 
able  and  enectual  support  of  the  Chief  Justice  and 
the  Vice-Chancellor  in  the  House  of  Iiords ;  and  in 
the  Commons  of  the  Attomey-Oeneral,  who  so 
greatly  distinguished  himsdf.  'The  Government,  in- 
deed, nobly  did  their  duly,  and  were  in  no  degree 
swayed  by  the  unhappy  prnndloes  Of  tbtir  ChsnoeUor, 
an^  mora  than,  I  am  confident,  they  will  be  by  any 
eflorts,  in  any  quarter,  to  fiilfil  the  late  threats  (if  I 
rightly  comprehend  certain  speeches)  of  re-enacting 
the  penal  code.  A  retrograde  movement  is  no  longer 
possible,  were  it  desirable;  and  such  men  as  the 
Lansdownes  and  the  Rossells  (but  one  might  enu- 
merate the  whole,  or  nearly  the  whole.  Cabinet) 
never  can  desire  it  in  any  branch  of  the  law. 

"  On  one  other  matter  I  must  still  detain  you,  but 
not  to  renew  my  complaints  of  last  yesr.  Tba  pledge 
then  given  that  the  Crtauiiaf  Law  Digttt  should  be 
proceeded  with,  is  still  unredeemed.  Thirteen  months 
have  elapsed,  and  nothing  has  been  done.  But  I 
cannot  shut  my  eyes  to  the  difficulties  of  the  Govern- 
ment during  a  great  part  of  this  time— difficulties 
arising  &om  no  fault  of  theirs,  and  most  fit  to  be 
taken  into  our  candid  consideration.  Let  us  bo^ 
that  the  recess  will  be  occupied  in  furthering  this 
great  work  of  a  Digest ;  and  also  that  the  other  most 
important  subject,  to  which  I  have  so  often,  but 
especially  on  a  late  oecasion,  solidted  the  attention 
of  the  L^iislatnre  and  the  OAvemment, .  will  not 
escape  their  recollection — I  mean  the  rem^ng  by 
tu  its  greatest  blot  from  oar  criminal  procedure — the 
want  of  a  public  proiteutori  a  defect  which  was  so 
near  being  safdy,  gradually,  but  effectually  supplied 
on  the  eve  of  the  change  of  Government  in  1834, 
when  measures  were  concerted  between  the  Great 
Seal  and  the  Home  Department  for  establishing 
such  a  functionary  in  the  Central  Criminal  Court,  as 
a  beginning  of  what  would  immediately  and  easily 
have  been  extended  over  the  whole  country. 

"  On  this  snlgect  there  is,  I  believe,  no  difference 
of  opinion  between  us.  But  I  fear  I  have  not  quite 
the  same  concurrence  as  regards  my  plan  of  volun- 
tary jurisdiction  in  alldvil  matters ;  and  that  yon  do 
not  lament,  as  much  as  I  have  done,  the  rqjection  of 
the  arbitration  and  reconcilement  dauses  in  the 
County  Courts  Bill  of  this  year — clauses  which,  in 
1833,  bad  been  adopted  with  very  little  opposition. 
My  firm  belief  is,  that,  fecilitating  uie  wide  and  volun- 
tary termination  of  suits  bv  those  kinds  of  procedure, 
would  be  a  blessing  to  ttie  community,  compared 
with  which  all  onr  other  reforms,  whether  of  the 
equity  or  the  common  lav  courts,  sink  into  indgni- 
flcance.  I  positively  think  that  such  an  arrangement 
as  the  Bill  proposed,  and  the  law  as  well  as  by  had 
rejected— that  of  giving  the  County  Court  judges  full 
powers  as  arbitratart,  and  also  as  judges  of  recon- 
eiltmml — would  do  more  to  prevent  injustice  and 
oppression,  more  to  destroy  professional  chicanery 
and  extortion,  more  to  difiuse,  through  all  society, 
the  blessings  of  security  and  peace,  than  any  scheme 
that  ever  was  decreed  for  accelerating  the  progress 
of  social  improvement.  I  have  now  before  me  the 
official  returns  in  Denmark  for  twenty  yean,  ending 
1846 ;  and  it  appears  from  them  that  the  average 
number  of  causes  brought  before  the  Becondlement 
Courts  was  25,500  yearly ;  that  of  these  17,600  were 
at  once  settled  tluough  the  adrice  of  the  Court, 
voluntarily  followed  by  the  parties ;  that  only  7,500 
were  left  to  the  Courts  or  law,  and  only  2,400, 
or  less  than  a  tenth  of  the  whole,  brought  to  triaL 
But  I  do  not  rely  on  any  statistics,  bow  accurately 
soever  given.  I  ask  what  must  of  necesrity  be  die 
consequence  of  parties  appearing  before  a  respectable 
and  wholljr  disinterested  adviser,  in  the  person  of 
the  local  judge,  appearing  without  any  lawver  or 
attorney,  and  hearing  the  opinion  of  that  judge  on 
their  own  statements  i  What,  but  that  all,  or  afmost 
all,  hopeless  suits  will  be  stopped,  and  all,  or  almost 


all,  groundless  defencea  abandoned  ?  Unless  hnam 
nature  is  different  in  England  and  other  countries, 
this  must  needs  be.  Omr  reason  for  approving  M 
local  courts,  and  of  parties  being  made  competent 
vritneases,  rests  mainly  <m  the  faciUties  thus  given  to 
honest  plaintiffs  and  conscientious  defendants — the 
obstruction  thus  offisred  to  parties  of  an  opposltB 
cfaancter.  "nien,  is  not  arbitntion  and  recondls- 
ment  the  carrying  of  this  blessed  prindple  to  its 
fullest  extent? 

"  I  don't  sdd  any  apology  for  the  length  of  this 
letter,  because  I  know  how  deeply  you  feel  interested 
in  its  subject;  and,  indeed,  in  all  that  so  nearly 
touches  the  happiness  of  onr  fellow-creatniea,  as  the 
perfecting  of  the  laws  nnder  which  they  live.  It  is  very 
pleasing  to  reflect  what  numbers  of  onr  countrymen 
are  either  already  experiencing,  or  likely  before  long 
to  experience,  the  benefits  of  the  improvements 
which  have  of  late  years  been  made.  Such  a  fading 
is  recompense  enough  for  any  exertiona  we  may  havo 
made  (without  either  of  us  mndi  consulting  onr 
physical  strength) ;  and  it  may  be  considered  as  a 
retainer  for  further  service. 

"  Shall  we  be  able  to  render  these  services  effec- 
tually ?  My  hopea  are  san^ne  that  we  shall.  No- 
thing can  be  more  encouraging  than  the  accounts  of 
the  manner  in  which  the  Commons  received  the 
Bills,  especially  the  Evidence  Bill ;  all  agree  in  de- 
scribing the  'enthusiasm  for  law  amendment  as  at 
its  height.'  Such  are  the  expressions  of  mora  than 
one  of  our  friends.  The  progress  which  the  cause 
has  made  within  a  few  years  is  so  great  (bearing, 
indeed,  some  proportion  to  the  intolereble  pressure 
of  the  evUs  complained  of),  that  we  need  not  dread 
the  efforts  of  its  enemies,  the  extent  of  whose  per- 
sonal influence  is  happiljr  not  to  be  measured  by  the 
importance  of  thdr  official  station. 

"  Here,  then,  is  ample  ground  of  congratulation. 
Your  letter,  however,  of  Saturday  (received  as  I  am 
dosing  this)  reminds  me  that  it  is  not  the  only  topic 
of  fehdtation  at  the  present  moment.  You  adt 
upon  me  to  interrupt  law  amendment,  justiy  fhimirn, 
my  attention  to  the  late  most  gntifnug  announce- 
ment of  Iiord  Falmerston,  confirming  onr  private 
intelligenoe.  I  verily  do  hope  that,  in  spite  of  the 
errors,  the  grievous  erron,  of  our  commerdal  legis- 
Ution,  over  which,  in  consideration  of  other  and 
great  merits,  let  us  draw  a  veil,  we  shall  at  length 
see  the  extinction  of  the  infiernal  slave  trade,  and  the 
final  emandpation  of  the  slave. 

"As  you  have  thus  drawn  me  away  from  the 
amendment  to  the  execution  of  the  law,  you 
must  pardon  me  if,  making  a  further  digression, 
I  close  my  congratulations  with  a  less  exdtii^ 
bat  momentous  topic — the  humbler  sulgects  of 
the  law's  dominion,  and  give  you  infonnatiott 
which  I  know  will  gladden  your  hearty  as 
it.  does  mine.  You  may  nmemoer,  that  nearly 
a  quarter  of  a  century  ago,  tKth  our  lamented 
ftiend,  Dr.'Birkbeck,  we  experienced  the  difficulty  of 
making  the  Mechamcs*  Institutes,  whidt  he  had 
founded,  avulable  to  the  class  of  ordinary  workmen 
and  thehr  families.  Under  the  adrioe  and  wkh  the 
aid  of  his  worthy  snoeesaor  in  these  good  worka^  Dtl 
Elhot,  of  Cariiale,  this  most  improtaat  step  has  bsw 
taken,  and  I  feel  assured  with  success.  The  .men 
who  lire  by  weekly  wages  have  established  readiitt 
rooms,  tndir  thiir  own  exehiiitt  managimatt. 
That  this  plan  afforded  the  only  means  of  Veepioii 
such  institutions  to  their  true  object— the  improve- 
ment of  the  humbler  classes,  we  never  doubted ;  in- 
deed, we  declared  it,  once  and  again,  both  at  meet- 
ings and  in  publications.  '  But  at  length  the  work  is 
actually  done,  and  it  is  ddightfnl  to  see  it  flourish ; 
for  it  must  of  necessity  spread  far  and  wide  thionah 
tin  country,  and  ptodnoe  the  most  blcaaed  ihnts. 

"  We  thus  have  reason  to  be  devoutly  thankful 
for  the  anapidoas  condition  of  those  saoed  canses 
(not  alien  one  to  the  other,  but  near  of  kin),  to 
which  we  have  been  so  long  attached — the  amend- 
ment of  the  law,  the  extiipwon  of  slavery,  and  the 
education  of  the  people. 
"  Brougham,  28th  July,  1851." 


(d)  LotdOhaUmn. 
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THE  ACT  TO  AMEND  THE  LAW  OF 
EVIDENCE. 


This  may,  without  question,  be  regarded  as  the 
most  important  Act  of  the  Session,  and  in  its  ope- 
ration it  will  be  found  to  be  the  greatest  improve- 
ment that  has  been  effected  in  the  administration  of 
justice  within  the  present  generation.  Had  this 
Act  passed,  and  bad  such  measures  as  are  recom- 
mended by  the  Common  Law  Commiasionen  in 
their  recent  report  been  carried  out  some  few  yean 
ago,  we  sbonld  have  had  no  occasion  for  the  sweep- 
ing legal  reforms  which  have  already  taken  place, 
and  witb  which  we  are  sHll  further  direatened,  the 

JmbKc  would  have  been  satisfied  with  the  increased 
adllty  to  obtain  speedy  justice  at  a  reasonable 
cost,  and  the  Profession  would  not  have  been  harassed 
by  a  period  of  transition  from  one  state  of  things  to 
another,  always  irksome  from  its  uncertainty,  and 
fluently  pennaaently  detrimental.     Bat  we  dto 
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not  despur ;  thU  Act  U  a  step,  and  a  most  im- 
{jortant  one,  in  the  right  path  ;  and  we  feel  con- 
vinced that  the  lawyen  hare  only  to  show  them- 
mItcs  deairooi  to  remedy  erili  whidi  are  no- 
tarioos  and  undeniable,  and  the  public  will 
fiad  it  to  their  interest  to  oeaie  tin  hoe  and  orjr 
orinoh  has  bees  rueed.  And  asoworer,  when, 
k  iaieen  that  joatiee  can  be  obtained  from  toibmab 
mch  as  the  coarta  at  Westminster,  mth  bnt  UtUc 
inoTe  delay  than  is  required  to  obtain  the  decision 
of  the  County  Court  judge,  and  at  but  a  small  in- 
crease of  expense,  it  will  be  found  that  the  public 
will  rather  prefer  to  hare  their  differences  decided 
ttadar  the  superintendence  of  judges  of  such  unim-, 
peachable  knowledge,  whom  the  whole  country  re- 
gard wiUt  Tsneration  and  respect,  than  trust  their 
intenati  to  the  e^pally  weU-neaning  though  leas 
vxpectnced  judges  of  tlie  new  County  Coarta ;  and 
we  do  not  doubt,  that  with  soese  of  the  difficulties 
vising  from  the  present  system  of  pleading  cleared 
sway,  the  Superior  Courts  will  again  find  as  much 
bushes  as  they  can  attend  to.  Let  us  now  see 
what  are  the  alterations  made  by  this  Act,  vnd 
wliat  effect  they  are  likely  to  produce.  The  first 
Motion  repeals  so  much  of  Lord  Deaaum's  Act  as 
■eadeied  incompetent  as  a  witness  "  any  party  to 
my  suit,  action,  or  proceeding,  indiriduslly  named 
in  the  record,  or  any  lessor  of  the  plaintiff  or  tenant 
of  premises  sought  to  be  recovered  in  ejectment,  or 
the  landlord  or  other  person  in  whose  right  any  de- 
fendant in  replevin  may  make  cognirance,  or  any 
person  in  whose  immediate  and  individual  behalf  any 
action  may  be  brought  or  defended  either  wholly  or 
in  part."  This  provision  io  Lord  Denman's  Act, 
although  liberally  construed  by  the  Courts,  has  been 
one  of  tlte  principal  difficulties  with  which  the  Supe- 
rior Courts  have  hitherto  liad  to  contend.  In  numer- 
ons  cases  the  parties  to  the  suit  are  the  only  persons 
sUe  to  give  information  on  matters  connected 
vridi  the  inqairy,  and  in  almost  every  case  they  are 
the  persons  who,  from  their  accurate  knowledge  of 
the  whole  transaction,  can  furnish  the  beat  informa- 
tion; and  these  are  the  persons  whose  testi- 
mony has  been,  up  to  the  present  time,  rejected. 
The  second  section  specifies  the  parties  who 
•kail  be  [admissible  aa  witnesses.  They  are,  the 
IHurties  to  the  suit,  action,  or  other  proceeding,  and 
tha  peraons  in  whose  behalf  such  suit,  action,  or 
Otbsr  proceeding  may  be  brought  or  defended,  who 
■hall  be  competent  and  cotnjie'fai/e  to  give  evidence. 
Except  that  no  person  who,  in  any  erimmtU  pro- 
ceeding, is  charged  with  the  commission  of  any 
indietaile  ifffmet,  or  any  offence  punishable  on 
summary  conviction,  shall  be  competent  or  com- 
pellable to  give  evidence  for  or  against  himself. 
Nor  shall  any  person  be  compellable  to  answer  any 
queation  ten(fiog  to  criminate  himself.  And  in  any 
crimtnaj  proceeding  the  husband  is  not  to  be  com- 
petent or  oompellable  to  give  evidence  for  or  against 
hb  wMs,  or  the  wife  for  or  against  her  husband, 
nis  last  exception  has  canaed  considerable  discns- 
■ion,  tiie  Bill,  aa  originally  passed  by  the  House 
of  Lords,  declared  that  in  "  any  proceeding,  civil 
or  ertimiMf,"  the  husband  should  not  be  competent 
or  compellable  to  give  evidence  against  his  wife,  or 
tiie  wife  against  her  husband.  In  this  clause 
it  will  be  aeen,  the  House  of  Commons 
Iwra  inttodnoed  a  very  material  alteration, 
notwithstanding  the  intimatian  ixe,xa  the  At- 
tDraey-General  that  it  m^ht  endanger  the  pessing 
of  the  Bill  by  the  Houae  of  Lord*.  We  have 
lieard  and  read  many  arguments  against  the  admis- 
aion  of  husband  and  wire  as  witnesses  for  or  against 
each  other  under  any  drcnmstances ;  much  has  been 
■aid  of  the  violsbon  of  domestic  privacy  end 
domestic  confidence  which  such  an  enactment  as 
that  now  under  consideration  would  produce ; 
for  ourselves  we  think  it  was  a  pradent 
foreaigbt— a  farseeing  .knoaledge  of  men  and 
the  inflnencea  by  whidt  they  are  governed,  whidi 
■nggeated  the  distinction  between  civil  and  criminal 
proceedings,  and  without  the  admission  of  the  hus- 
band's aod'wife's  testimony,  subject  to  the  restric- 
tion referred  to,  tliis  Act  would  have  been,  in  our 
opinion,  ineffective  in  its  working,  and  in  many 
respeots  injurious  in  its  results.  There  are  two 
othiv  exceptions.  The  Act  does  not  apply  to  pro- 
ceedinga  instituted  in  conseauence  of  adultary,  or 
to  any  action  for  breaoh  ot  promise  of  marriage. 
We  can  aae  no  good  reason  for  these  two  exceptiods : 
tlie  Courts  might  occasional^  be  moch  scandalised, 
and  public  decency  shocked  at  diadosures  which 
might  be  made  by  the  examination  of  the  parties 
in  cases  of  adultery ;  but  this  objection  will  be  found 
to  be  equally  applicable  to  cases  of  seduction,  which 
■re  not  excepted,  and  might  not  the  fear  of 
so  public  an  exposure  operate  as  a  further  salutary 


clieck  to  the  commission  of  such  offeaees  ?  Bat 
no  such  argument  as  that  above  suggested  is  appli> 
cable  to  actions  for  breach  of  promise  of  marriage  ; 
the  diadosures  would  not  be  more  inconvenient 
tlian  those  already  made  by  the  production  of  letters 
and  other  evidence  admisaible  in  anch  cases. 

The  Act  is  not  to  repeal  the  provisions  of  the 
Wills  Amendmaat  Aot. 

By  die  fith  section  the  Common  Law  Courts  are 
authorised  to  compel  the  inspection  of  documents, 
and,  if  necessary,  the  taking  examined  copies  of  the 
same  in  all  cases  in  which  a  Court  of  Equity  would 
grant  discovery.  It  is  to  be  observed  that  as  this 
most  useful  provision  Is  not  extended  to  the  County 
Courts,  in  aU  cases  in  which  it  is  desirable  to  take 
advantage  of  it  tlis  action  must  be  brought  in  one 
of  the  Superior  Courts.  The  Act  than  contains 
provisions  that  forogn  and  colonial  Acts  of  state, 
judgments,  deerees,  orders,  &c.  may  be  proved 
by  certified  espies,  without  proof  of  the  seal 
or  signature,  or  judfeial  character  of  the  per- 
son signing  the  same.  Tliat  apotheeariea'  cer- 
tificates shall  be  admissible  in  evidence  withoat 
proof  of  the  seal.  That  documents  admisaible 
without  proof  of  the  seal  or  stamp  or  signature 
autheotieating  the  same  in  England  or  Wales  Shall 
be  equally  admissible  in  Ireland.  And  those  ad- 
missible without  such  proof  In  Ireiaad  slull  be  ad- 
missible in  England  and  Wales.  And  that  all  do- 
onments  adsaiarible  without  snsh  proof  in  Enghsad, 
Wales,  or  Ireland  shall  l>e  admissible  u>  the  colo- 
nies ;  and  that  registers  of  vessds  and  certificstea 
of  registry  shall  be  admissible  as  primi  faeie  evi- 
dence of  their  contents.  The  13th  section  provides, 
that  whenever  it  is  necessary  to  prove  the  trial  and 
conviction  or  acquittal  of  any  person  charged  with 
an  indictable]  offence,  it  shall  not  be  necessary  to 
produce  the  record,  or  a  copy  thereof,  bnt  a  certi- 
ficate under  the  band  of  the  clerk  of  the  court  shall 
be  sufficient.  By  the  14th  section,  whenever  any 
document  is  of  such  a  public  nature  as  to  be  ad- 
missible in  evidence  on  production,  examined  or 
certified  copies  or  extracts  are  made  admissible,  on 
proof  that  they  are  examined  copies  or  extracts,  or 
that  they  are  certified  so  to  be  by  the  officer 
having  the  custody  of  the  original,  anid  such  copies 
to  be  fumislied  on  payment  of  a  sum  not  exoeediag 
four  pence  for  a  foUo  of  ninety  words.  Certifying 
false  documents  is  declared  a  misdemeanor  punish- 
able by  imprisonment  not  eaoeeding  eighteen 
montiis. 

The  16th  section  aothorises  every  Court,  judge, 
officer,  commissioner,  arbitrator,  or  tiiher  perwn, 
now  or  hereafter  having  by  law,  or  by  eonttnt  irf 
partiet,  authority  to  receive  and  examine  evidence, 
to  administer  oaths.  The  words  of  this  section 
may  at  first  appear  to  be  very  large,  and  likely  to 
lead  to  irregularities,  as  not  sufficiently  supporting 
the  solemn  obligation  of  an  oath ;  bat  we  think, 
when  it  is  considered  how  often  justice  has  failed 
for  want  of  some  such  power,  this  objections  that 
have  been  expressed  to  this  clause  will  be  with- 
drawn. Within  the  last  few  months  it  was  decided 
by  the  Court  of  Criminal  Appeal,  that  an  arbi- 
trator appointed  under  the  77th  section  of  the 
County  Courts  Act  has  no  authority  to  administer 
an  oath,  because  that  statute  did  not  expressly 
authorise  him  so  to  do :  and  it  waa  held,  that  an 
iadietment  for  petjury  before  such  arbitrator,  could 
not  therefore^  supported. 

By  the  17th  section,  any  person  forging  the  seal, 
stamp,  or  signature,  of  any  document  referred  to  in 
the  Act,  or  knowingly  tendering  in  evidence  any 
such  document  with  a  blse  seal,  is  declared  gnilty 
of  felony,  and  liable  to  be  transported  for  seven 
years,  or  to  be  imprisoned  for  not  more  than  three 
years  or  less  than  one  year,  with  hard  labour. 

Tbe  Act  is  not  to  extend  to  Scotland.  It  is  to 
come  into  operation  on  the  first  day  of  November 
next ;  so  that  all  causes  tried  after  that  date,  whe- 
ther already  commenced  or  heret^ter  to  be  brought, 
will  be  subject  to  its  provisions. 


LIBEL  CASES  UNDER  LORD  CAMPBELL'S 
ACT.  (a) 
[ComMMfnm  pagt  18.) 
Ip  words  charged  to  be  libellous  may,  in  tbeir  ordi- 
nary acoeptation,  and  without  the  aid  of  extrinsic 
circumstances,  be  ressonably  understood  aa  de- 
rogatory to  the  character  of  the  plaintiff,  judgment 
cannot  be  arrested.  So  where  the  words  ns«l  are 
in  terms  general,  and  the  innendoea  apply  tliem  to 
the  plaintiff,  and  the  jury  so  find,  the  judgment 
oaBDOt  be  aitmted.  Tims,  a  passage  in  a  news- 
paper warning  certain  persons  to  avoid  tlie  traps 


(a)  By  Oiosax  Eiixsis,  esq.  Barrister-st-lAW. 


hid  for  tliem  by  desperate  \ 
meaidog  tlie  plmntilT  amongst  otfaen, — «as,  sfts 
verdict,  hdd  to  be  libdlons.  See  as  to  tbis  pria. 
dple,  Le  Pb«n  v.  Maleolmmn,  1  H.  of  Lords  Gas. 
637.  A  declaration  in  libd,  after  aa  iadacsemeot. 
inserted  before  the  first  count,  thst  the  pJaiatiff'  waa 
a  barrister,  and  the  editor  and  prcyrietar  at  a 
weekly  publication  called  The  Me£cai  Tbaea,  Sec 
charged  in  the  second  count,  that  the  deSaodaat.  in 
a  certain  publication,  &c  publiahad.  &c.  »inill"iBt 
the  words  "  of  and  coaoetniog  the  plain tiiT  as  the 
editor  of  the  said  wedcly  paUicatioB. "  It  tkm  att 
out  the  Hbel,  in  whidi  tin  followiiag 
complained  of  as  libdlons:  "A  body 
disgusted  the  Qovemment,  snd  all  otber  posooa, 
not  belonging  to  the  Profession  (diereby  niranin 
the  plaintiff  aa  such  barrister  aa  aforesaid),  aad 
whose  weekly  vocation  it  is  to  bring  everTthing 
belonging  to  the  profession  into  disrepute  aad  ooo- 
tempt " — (thereby  raeaaing  that  the  ptnatiS  was  io 
the  habit,  aa  editor  of  the  ssid  weekly  pubbcatioa 
called  The  Medteal  Tfmar,  aa  afonsaid,  of  hrapag 
the  medical  profesdon  into  disrepnte  and  co«iUiyt> 
It  was  held  on  writ  of  error  in  me  £x-  di.  that  die 
words  themselves  were  actionable,  the  jory  bainr 
found  that  they  were  derogatory  to  the  pjaintiC 
and  that  the  inuendo  mint  be  rqacted  as  sor* 
plosage.     (PToi/ey  v.  Bealey,  18  L.  J.  241.  C.P.) 

Where  the  alleged  libel  was  a  romplaint  aaade  \^ 
the  defendant  of  the  inoompeteocy  of  tlie  plmtiS, 
■  surveyor  who  had  been  seat  to  lum  Cor  eaiploy- 
nrant ;  and  ti>e  inaendo  chuged  tint  the  drfcadant 
meant  that  the  plaintiff  was  not  a  caaipetaut  sad 
skilful  surveyor,  it  wss  hdd  tiiat  evidence  cfOe 
general  competency  and  abilities  of  die  piainliff  *as 
admisdble  to  shew  malice.  {Brime  v.  Bazalfctte, 
18  L.J.  Ex.  348.) 

In  an  action  for  libel,  in  order  to  prove  diet  the 
defendant  had  published  the  UbeU  whi^  was  cca- 
taiued  in  a  printed  pamphlet,  a  witness  was  called, 
who  stated  in  substance,  that  the  defendant  gave  Inr 
a  copy  of  the  pamphlet ;  that  she  lent  it  sevenl 
times  to  persons,  exiMcting  that  tbey  would  Tctace 
it  to  her;  that  the  persons  to  wiaim  else  had  leatfe 
had  returned  her  the  same,  or  a  copy,  bat  that  ske 
could  not  swear  it  was  the  very  same,  tboogb  she 
had  no  reason  to  doubt  it.  It  was  held,  that  there 
was  evidence  for  the  jury  diat  the pampblrt  latuiued 
to  the  witness  was  the  same  gifeo  to  bet  by  the 
defendant.  (Fryer  v.  GaOereote,  18  L.I.  Ex. 
389.) 

A  Bbd  upon  the  plaintiff,  aumatiili,  e&a  hapa- 
tationa,  ooatained  charges  of  saisfnsiioot  in  rdstiaa 
to  liis  office  of  Coroifcr  for  Middlesex,  on  an  inqaaat 
at  Honnslow,  and  concluded  in  these  ter■>s^— 
"  There  can  be  no  eonrtof  Jastsoe  aapoBnted  wbicb 
this  '  fibelloiu  joumalbt '  (meaidng  the  plstaftf), 
this  violent  agitator  and  sham  homanitariao,  is 
allowed  to  disgraoe  with  his  preaidentsiup.''  Tbe 
defendants,  in  justiftcatioa  of  Use  words  "  Ebdsos 
jonroalist,"  pleaded  tint  tbe  pUntiff,  on  tie  S9& 
of  Maroh,  1838,  bdag  the  proprietor  oTa  pablic 
jeoraai,  iotending  to  injoreone  C-  in  taspiiitsaiiiin, 
p«d>l)shMi  of  him  ■  ihlse,  aeaadaloas,  lualiiiiwii,  ftc- 
libel,  setting  it  out.  The  prsof  wm,  that  in  the 
year  1828  an  action  of  libd  bad  been  bi  ought  by  C. 
against  the  plaintiff,  In  lesptct  of  tbe  ssid  dd. 
published  by  the  plainSff  as  proprtetor  of  Ife 
Medical  Timet,  in  which  action  lOO/.'danages  had 
been  recovered.  It  was  held,  that  the  woidi 
"libdlous  journalist"  impntsd  to  Oie  pluntf 
hat>itad  KbelHng  and  moral  miseoodnet,  aad  tbsl 
tbe  question  was,  whether  tbe  libd  on  C  was  s 
seaaddous  and  ni»Uela«a*  Ubel,  aad  tkit  (be  de- 
fBodaiit  ought  to  have  prodoeed  other  evHcmca  tasn 
that  of  the  record  of  that  setion  for  the  puipuae  of 
proving  that  it  was  a  seandaleua  aad  iiisrs  i(w  Ubd. 
{WaH^  V.  Cooke,  19  LJ.  91,  Bx.) 

With  regard  to  tbe  interference  of  tlte  Cemt  ts 
stay  proceedings  in  an  aetion  of  libd,  seven  aetioes 
having  been  brought  against  the  defeodaat  by  the 
same  plaintiff  for  different  pubGcatioos  of  tbe  saaae 
libel,  a  rule  was  made  absolote  for  staying  pro- 
ceedings in  all  bnt  one,  until  (bat  one  wsis  tried. 
(Jomee  v.  PrUclmrd,  18  L.J.a.B.  lOi.)  U  so- 
other case  the  plaintiff  bnagfat  aa  aettaa  of  slaailir 
■gainst  D.  who  jnsMed.  ftte  caaae  vraa  triad,  the 
plaintiff  nonsuited,  and  the  defeodaa^'a  costt  taxed 
at  408/.  Tbe  pldntiff  titen  brongfat  a  seccmd 
action  (in  forma  pauperit)  for  substutfisfiy  tlte 
same  slander  as  was  compluned  of  in  tht  fanner 
action.  The  Court,  on  motion,  atayed  tbe  pra- 
ceedings  in  the  second  aatioo  till  ttte  ooMs  of  the 
first  action  should  be  paid.  (i7aare  (a  pemfer)  v. 
Dickton i  Boare (a  pmptr)  v.  Jifiiiiaaa,  10  llJ. 
C.P.  158.) 

The  case  wMch  foBowi  iu  bew  iwendy  iecidnt 
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br  the  Court  of  Q.  B.  in  Inland.  A.  •  married 
woman  praftiTed  before  B.  a  jutice  of  the  peace,  a 
ebufe  aiainat  C.  Oe  enrats  of  &e  pariah,  which 
amoonted  as  well  to  a  miidemeanor  aa  to  a  breach  of 
aedenintical  AadpHne.  B.  did  not  take  the  informa- 
tion of  A.  bat  rednced  her  statement  into  &e  form 
of  a  Tolontarr  dedarstion,  which  ahe  therenpon 
made  and  signed,  ai  nnder  Oe  5  &  6  Wm.  4,  c.  62. 
B.  tten  incloied  Que  docnment  in  an  envelope,  and 
Iwided  it  over  to  A.  for  transmiaiion  to  the  ronl 
dean  of  the  dioceae.  B.  acted  thru  at  the  reqnett 
of  tile  dean,  in  order  that  tiie  docnment  in  question 
n^t  be  Ud  before  an  ecdeaiastical  tribunal.  An 
action  of  libel  having  been  brought  bjr  C.  against 
B.  and  no  notice  of  action  having  been  given  to  B. 
parmant  to  12  ft  13  Viet.  e.  16  (Irish),  it  was 
held  that  however  irregular  theae  proceedings  might 
have  been,  it  was  a  question  for  the  jury  whether 
the  defendant  bond  flit  beUeved  that  he  was  acting 
within  his  joriadietion  as  a  magistrats,  sad  tiiat  if 
thev  found  in  the  afflrmathe  the  defendant  was  enti- 
ded  to  a  month's  notice  of  action.  It  was  held 
also  thst,  nnder  the  dronmstancea  of  the  case,  the 
acts  of  the  defendant  were  privileged,  and  there- 
fbre  protected,  provided  that  the  jury  were  of  opi- 
nion that  be  acted  honi  fide,  and  without  malice. 
{LUtU  (eleri)  v.  Lord  VaeomU  CUmmU,  3  Ir. 
Jar.  131,  Q.B.  Iralaad.) 

The  case  above  referred  to  of  Wakley  v.  Cboie 
and  Another  came  under  the  condderation  of  the 
Conrta  in  another  form  sa  regards  the  law  of  libel, 
—that  of  a  criminal  information.  Previous  to  the 
commencement  of  the  action  in  Micliaelmas  Term 
1846,  the  pUntiff  applied  for  and  obtained  a  rule 
Jlitf  for  a  criminal  ii^onnation  against  the  defend- 
ants m  the  Court  of  Q.  B.  for  publishing  the  same 
libel,  iriiich  rule,  after  argument,  was  discharged  in 
Ha  following  Hilary  Term.  A  role  inii  was  after- 
wnda  obtained  to  shew  cause  why  the  first  count  of 
tiie  declaration,  which  set  out  th«  Ubel  at  full  length, 
with  tiie  innendoea,  should  not  be  stmck  out,  on 
the  ground  of  the  proeeedings  for  the  criminal  in- 
formation in  the  Court  of  Q.  B.  It  was  held, 
however,  that  an  application  to  the  Court  of  Q.  B. 
for  a  criminal  informaiioo  against  a  party  fbr  the 
pnbHcation  of  a  libel,  which  application  has  been 
refnaed,  is  no  bar  to  an  action  on  the  case  ia  the 
other  courts  for  the  same  gronnd  of  complaint. 
<  Wakley  V.  Cooke  and  Another,  16  M.  &  W.  822 ; 
16  L.J.  Ex.  225.) 


has  no  authority  to  hypothecate  the  vessel ;  but  if 
he  cannot  otiierwise  obtain  the  money,  then  he  may 
hypothecate  tlie  ship,  not  transferring  the  property 
hi  the  ship,  but  giving  the  creditor  a  privilege  or 
claim  upon  it  to  be  carried  into  effect  by  heal  J^- 
cess  upon  the  termination  of  the  voyage.  As  ma- 
dent  to  this  transaction,  the  lender  may,  if  he  think 
fit,  innst  upon  maritime  interest;  but  whether  he 
do  so  or  not,  the  advance  is  made  upon  the  credit  of 
tiie  ship,  and  tiie  owners  ate  never  personally  lespon- 
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Another  ease  in  the  same  bnndi  of  the  law  is 
tiiat  of  AUoii  V.  OnapMl,  17  Law  T.  257.  It 
wiU  be  gathered  from  the  preceding  oaae  that  llie 
master  of  a  sUp  hss  authority  to  bind  the  owaer 
for  necessary  r^iahrs.  It  was  hare  decided  that  be 
has  also  power  to  borrow  monep  for  that  puipoae, 
but  only  where  a  ready  money  payment  is  abso- 
lutely necessary,  as  for  port  dnas,  <kc.  When  it 
is  practicable,  he  is  also  bound,  first,  to  oommuni- 
cete  with  the  owner,  and  in  as  eaie  can  he  bind  the 
owner  for  money  lent  for  tiie  popoae  of  paying  a 
dabtoiraadyaieimMi. 

A  point  has  been  decided  on  the  construdian  of 
the  125th  and  141st  aections  of  the  Bankniptcy 
Consolidation  Acts.  It  was  held  by  a  majority  of 
die  Court  ttat  the  bankrupt's  own  property  pssses 
by  the  adjudication  under  the  141st  section,  but 
that  an  order  of  the  Court  nnder  the  125th  section 
must  be  obtained  before  the  right  of  property  and 
possession  can  be  divested.  {Hetlop  v.  Baker,  17 
Law  T.  267.)  KaAvn  S»  parte  Oegg,  17  Lav  T. 
259,  it  was  held  tiiat  nnder  the  230th  aection 
creditors,  tfaonf^  resident  in  England,  may  vote  by 
letter  of  attmney  at  a  neettng  of  creditors. 

PROMOTIONS,  APPOINTMENTS, 

ETC. 

COlerks  of  the  Peace  fcr  OcnmtiM,  OitiM,  and  BormiAs 
iriU  obligB  bTMgidsrfyfijrwatding  tlw  namu  aod  ad- 
di«Ma  of  all  nmr  Mac&tntM  irtio  aMy  qoaliiy.] 

The  Queen  has  been  pleased  to  appoint  Joseph 
Cuffe,  eso.  to  be  Registrar  of  tiie  Supieme  Court  of 
tiie  Island  of  Ceylon. 

Lord  ColviHe,  of  CuLross,  is  chosen  to  represent 
the  peerage  of  Sootiand  in  the  Fkrliament  of  the 
United  I^icdam  of  Great  Britain  and  Ireland,  in 
the  roomof  Jamea  Andrew  John  Lawrence  Charles 
Tiscoont  Strathallan,  deceased. 

The  Right  Hon.  George  Aogustus  Constantine 
Henry  FbiBps  (oommonly  called  the  Earl  of  Mul- 
grave),  and  the  Right  Hon.  Laurence  Sulivan,  have 
been  by  her  Mtgesty's   command   sworn  of  her 


TO  THB  Borron  or  the  law  tiuks. 

giK, — ^We  live  in  an  age  when  much  is  introdnced 
to  lessen  tiie  incomes  of  attoneys,  and  I  think  in- 
novationa  that  wo  can  stay  we  ooi^t  te  stay. 

Thera  can  be  no  doabt  attorneys  sse  some  of  the 
best  enstomen  bankers  have,  and  they  shetJd 
therefore  reeteain  tiieir  derks,  ^e,  in  very  meny 
inalaness,  perfamwfaat  skiody  betengste  attomeyi, 
particnlsrly  testamentary  matters. 

I  am  of  opinion  tiiis  is  a  subject  for  diseoaaion, 
and  I  am  anziooa  to  hear  if  my  brethren  approve  es 
a  meeting  in  London. 

1  am.  Sir,  voura,  &c    

Dover,  Angost  6, 18S1. 


LEGAL   INTELLIGENCE. 


Marine  Ineuranee  is  a  fertile  sooree  of  litigation, 
and  the  questions  growing  oat  of  it  are  often  ex- 
tremely difficult  to  be  determined,  it  being  impos- 
sible for  any  law  to  antidpate  the  infinite  complica- 
tion of  drcnmstanoes  to  which  it  is  to  be  applied. 
StoManM;  v.  Fmmnf,  17  Law  T.  256,  wu  another 
of  these  delicate  cases.  The  master  of  a  diip  bad 
borrowed  money  for  repaira  ;  he  drew  on  the  owner 
andconaigneefortbeaiBiaBat,and  gave  to  thelender 
an  instrument  that  purpostwi  to  pledge  the  vessel, 
^rgo,  and  freight,  and  agreed  that  if  bills  were  re- 
fused sceeptance  or  dishoneored  the  lenders  might 
take  possession  and  sell  nnder  process  of  the  Ad- 
miralty Court,  according  to  the  maritime  law  of 
England.  It  was  also  tiiereby  declared  that  the 
lender  forbore  any  preminm  or  maritime  intareat 
upon  the  risk  of  the  advances,  that  the  voyage  was 
at  the  sole  risk  of  the  owner,  and  that  the  advances, 
with  the  premiums  for  iaanranoe,  were  to  be  re- 
ooverable  from  the  owner,  whether  the  vessd  arrived 
safdy  or  not.  It  was  held  that  the  master  waa  not 
authorUed  to  pledge  irath  the  ship  itself  and  the 
personal  credit  of  the  owner ;  that  the  payment  of 
the  advances  not  depending  upon  the  safe  arrival  of 
the  vessel,  the  Admiralty  Courts  had  no  power  to 
enforce  the  sale,  and  therefore  that  the  lenders  had 
not  an  insurable  interest  in  the  vessd.  The  law  on 
this  subject  is  very  clearly  laid  down  in  the  judg- 
ment, thus — 

"By  the  Roman  Law,  and  still  in  those  nations 

which  have  adopted  the  Civil  Law,  every  person  who 

had  repaired  or  fitted  ont  a  veaael,  or  had  lent  money 

,  for  those  purposes,  had  a  daim  upon  the  value  of 

the  ship,  without  a  formal  instrument  of  hypotheca- 

'  tion;  but  by  tiie  law  of  England  no  such  right  can- 

be  acquired  except  by  express  agreement,  and  a 

'  master  can  only  make  such  an  agreement  if  he  act 

within  the  scope  of  his  authoritv.  The  right  to  raise 

I  ntoney  upon  bottomry  ckn  only  be  justified  by  neces- 

I  sity.     If  a  master  in  a  fordgn  country  wants  money 

,  to  repair  or  victual  his  vessel,,  or  for  other  neoessa- 

,  ries,  be  most,  in  the  first  instance,  endeavour  to  raise 

it  upon  the  credit  of  his  ownen.    If  lie  can  do  so  he 


Majest^B  most  Honourable  Privy  Council;  and  took 
their  respective  places  at  the  Board  accordmgly. 

Mr.  Arnold,  the  manstrate  at  Worship-street, 
will  take  the  place  of  Mr.  Burrell,  in  the  West- 
minster court  at  Queen-square,  and  will  be  suc- 
ceeded at  Worship-street  by  Mr.  D'Eynoonrt,  tiie 
newly-appointed  mapstrate  of  the  police  district. 

Hugh  Low  and  P.  W.  Boudier,  esqrs.  are  ap- 
pointed members  of  the  council  at  Labium.  Capt. 
{blight,  now  superintendent  of  military  prisons  in 
Cauda,  is  appointed  snperintendent  of  the  convict 
prison  at  Portiand,  in  succession  to  Capt.  Whitty, 
promoted  to  be  a  member  of  the  Board  of  Govern- 
ment Prisons  in  London. 

Mr.  Headlam,  of  the  Chancery  Bar,  M.P.  for 
Newcastle-upon-Tyne,  will,  we  understand,  be  im- 
mediatdy  added  to  the  liat  of  Qneea'a  coonsd. 


CORRESPONDENCE. 

ETIQUETTE. 

TO  THK  EDiroa  or  THE  I-IW  TTMES. 

Su,— We  shall  be  "  judging  at  the  gate  "  by  and 
by.  The  spirit  of  reform  strides  most  rapidly  over 
the  land,— his  iron  bed  is  on  abuse  which  will  be, 
as  it  deserves,  crushed.  Cheap  law  is  not  incom- 
patible with  good  law;  but  when  people  find  that 
the  conveyancer  delights  in  verbiage,  the  pleader  in 

3 nibbles,  and  tiie  Bar  in  etiquette  (all  of  them  in- 
ices  of  high  fees  and  dear  law),  and  that  neither 
branch  oftiie  Profesnon  has  taken  the  initiative  in 
any  kind  of  amendment,  is  it  at  all  surprising  that 
common  sense  should  stop  in  and  insist  upon  it  ? 

Yon  may  possibly  aak  what  the  etiquette  at  the 
Bar  has  to  do  with  it  i  Fart  of  that  etiquette  pre- 
venta  a  Queen's  coansd  holding  a  brief  without  a 
junior.  Etiquette,  again,  insists  uiat  on  every  appeal 
(however  paltry)  at  Quarter  Sessions  two  counsel  at 
least  must  be  employed  on  each  side !  Is  this  right  ? 
Is  it  endurable  ? 

I  am,  Sur,  yonrs,  tec. 

A  CouNT«T  Attornet. 
Woreester,  Aug.  S,IS5L 


OXFORD  CIRCUIT. 

HoMinycTB,  August  7.  — The  commission  wii 
opened  here  yesterday  by  Mr.  Baron  Martin.  Tbe 
Crown  Court  was  opened  for  badness  to-di9  at  ten, 
and  the  Nisi  Prios  at  twelve.  In  the  latttr  oooit 
were  four  causes  for  tiial,  of  which  one  waa  marked 
for  a  special  jury — two  of  the  others  have  eagaaed 
the  attention  of  the  court  all  day.  The  calenilar 
contained  the  names  of  50  prisoners.  Of  these  2am 
charged  with  perjtury,  3  with  forgery,  5  witii  buri^arr 
and  hoosebrotking,  2  with  assault  and  robbery,  2 
with  murder,  9  with  stabbing,  cutting,  and  woond- 
ing,  1  with  assaulting  a  constable,  I  with  bigamy,  1 
wiuirape,  and  the  rest  with  larcenies  and  other  casea 
commonly  disposed  of  at  sessions. 

GLoncBSTEB,  Aug.  9.— The  commisnon  for  this 
dty  was  opened  tins  evening,  the  judges  bdmr 
Baron  Martin  and  Mr.  Justice  Erie.  Business  wiU 
commence  on  Monday :  Mr.  Justice  Erie  dtting  at 
Nid  PriuB,  and  Baron  Martin  in  the  Crown  Court. 
"Tbe  ^^^^1<w^»'•  is  nnnsnally  lifht  for  a  Gloucester 
assize,  but  there  are  two  prisoners  charged  with 
murder;  two  with  manslaughter;  two  with  rape; 
and  severd  with  burglary,  forgery,  and  highway 
robbery. 

HOME  CIRCUIT. 
Cbovdon,  Aug.  8.  —  The  commission  fiw  flu 
county  of  Surrey  was  opened  on  Thursday,  and  this 
morning  business  was  proceeded  with  in  both  oourto 
at  ten  o'clock,  Lord  Chief  Justice  Jervis  pieaidillg 
on  the  Civil  Side,  and  Mr.  Baron  Alderson  in  the 
Crown  Court.  There  are  eighty- one  causes  for  tria), 
nine  of  which  are  special  jury  cases.  A  great  many 
of  the  others  are  undefended,  and  the  list,  it  is  be- 
lieved, will  turn  out  very  rotten.  The  gaol  calendar 
only  contains  nine  cases,  and  all  the  charges  are  of 
the  most  oi^nary  deacriptioii. 

WESTERN  CIRCUIT. 
BRiDoawATBn,  Aug.  8.^Lord  Campbdl,  in  his 
duBgeto  the  grand  jarv,  coBgratolated  them  npon 
the  decrease  observable  m  crime,  the  prisoners  being 
fewer  by  131  tiian  in  the  preceding  year. 

BnisToi.,  Aug.  14.— The  Lord  Chief  Jnstiee 
Campbell  arrived  in  tins  dty  yesterday,  for  the  pur- 
pose of  holding  the  annaal  assize  of  Nid  Prius,  and 
was  recdved  at  the  railway  terminus  by  the  High 
Sheriff,  J.  W.  Daubeny,  Esq.,  accompanied  by  the 
dty  officers,  and  the  usud  cavalcade.  The  cause 
lirt  is  a  liriit  one,  containing  entries  of  21  cases, 
three  of  which  have  been  set  down  for  spedd  jories. 
As  for  as  I  can  learn  there  are  fisw,  if  any,  cases  of 
public  intareat,  the  only  two  which  promiaed  any 
amnsamant  to  the  gossips  having  been  settied  a  few 
davs  sinoe, 

NORTHERN  CIRCUIT. 
Carlisle,  Toeedmr,  Aug.  5.— Mr.  Justice  Wil- 
liams opened  tiie  commission  here  yoterday.  The 
cdendar  contains  the  names  of  21  prisoners,  one  of 
whom  is  charged  with  murder,  four  with  man- 
slaughter, two  with  burghuy,  one  with  shooting  at 
with  intent,  &c.  one  with  forgeir,  one  witii  rape, 
two  witii  Ughway  robbery,  and  the  rest  with  minor 
oSsnces.  l^e  eaase  list  contains  an  entry  of  seven 
caoses,  four  of  which  are  marked  for  spedd  joiisa, 
and  one  or  two  of  them  are  said  to  be  very  heavy  and 
important  causes. 

Applsbt,  Aug.  8.— Mr.  Baron  Piatt  opened  the 
commisnon  here  last  night  at  half-past  ten  o'dock. 
His  lordship  and  the  "&[  were  entertdned  by  the 
Earl  of  Lonsdale  at  Lowther  Castie  on  their  way 
from  Carlide.  Mr.  Justice  Williams  was  detained 
at  Carlisle  by  the  heavy  cause  list  there.  This 
morning  Mr.  Buon  Piatt  attended  divine  service  at 
St.  Lnwrenee  Chnich.  The  cdendar  contains  6 
cases,  all  laroeniss,  in  which  seven  prisoaera  are  im- 
plicated. Only  two  dvil  caoses  hs^  been  entered, 
one  ejectment  to  recover  the  possesdon  of  a  Wea- 
leyan  Chapel,  and  the  ether  trespass  respeotiBg  a 
right  of  way. 

Appleby,  Aug.  9.— Mr.  Baron  Piatt  amved  at 
this  town  late  on  Thursday  night  from  Lowther 
Castle,  where  his  lordship  and  the  bar  had  been  in- 
vited to  dhie  by  the  Earl  of  Lonsdale,  acoordiog  to 
andent  custom.    Hie  commisBion  was  inuMdiatdr 
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opened  before  his  lordship  on  his  uTiTal.  Yester- 
day, having  attended  divine  service,  his  lordship  pro- 
ceeded to  court  at  U  o'clock,  and  having  charged 
the  grand  jury,  began  with  the  civil  business.  The 
calendar  contained  the  names  of  seven  prisoners,  all 
charged  with  ordinary  larcenies.  There  were  two 
causes — an  ejectment  and  a  trespass  to  try  a  right 
of  road. 

Ijvkrfool,  Aug.  24. — These  assixes  commenced 
yesterday  afternoon,  at  four  o'clock,  in  the  Crown 
Court,  biefore  Mr.  Bliss,  Q.C.  who  had  been  deputed 
by  their  lordships,  Mr.  Baron  Piatt  and  Mr.  Justice 
Williams.  "The  court  list  contains  the  names  of 
192  prisoners.  Of  these,  7  are  charged  with  murder, 
two  persons  being  jointly  charged  in  one  of  the  cases, 
namely,  James  Waddington  and  his  wife,  for  the 
murder  of  their  step-daughter,  at  Manchester.  The 
other  murder  cases  are  those  of  Thomas  Threlfxll, 
an  ex-i^liceman  of  this  town,  for  the  murder  of  his 
wife,  nineteen  yean  ago,  and  Ann  Shaw,  for  killing 
her  infant  child,  at  rXshton-under-Lynej  Elizabeth 
Swinnerton,  for  causing  the  death  of  her  step- 
daughter by  starvation  and  ill-usage ;  Mary  Ann 
Powell  (supposed  to  be  insane),  the  wretched  woman 
who  so  recently  destroyed  two  of  her  children  in  this 
town,  under  the  most  distressing  circumstances ;  and 
a  man  from  Manchester,  for  the  murder  of  an  inmate 
of  a  house  of  ill-£tme.  None  of  these  cases,  how- 
ever, except  from  the  fact  of  the  enormity  of  the 
offences  chafged,  an  likely  to  possess  mon  than 
ordinary  interest. 

NORTH  WALES  CIRCUIT. 
Chesteb,  Aug.  II. — The  business  of  the  as^es 
for  this  county  commenced  this  day  at  the  Castle. 
The  calendar  contains  the  names  of  fifty  criminals, 
of  whom  two  are  charged  with  murder,  ten  with 
highway  robbery,  two  with  rape,  nine  with  burglary, 
one  with  arson,  and  the  rot  with  various  other 
otfences.  Mr.  Justice  Talfourdpresides  in  the 
Crown  Court,  and  Mr.  Justice  Wichtman  on  the 
other  side.  The  cause  list  is  heavier  than  it  has 
been  for  many  years  past.  It  contains  twenty-one 
entries,  of  which  four  are  special  jury  cases. 


NOTICES  OF  NEW  LAW  BOOKS. 

PaleiUabU  Innntion  nut  Seitnt^  Bvidenet. 
mik  <m  Inlnduetvry  Prtfaee.  By  William 
Spcncs.  Loudon :  Stevens  and  Norton. 
Thb  great  slterations  that  have  been  made  in  the 
patent  law  will  occasion  a  general  demand  for  such 
a  treatise  as  this,  which  is  a  learned  essay  on  the 
nature  of  Scientific  Evidence  in  its  application  to 
fttentable  Inventions.  It  reviews  all  the  cases  in 
vhicb  this  question  has  been  raised,  points  out 
the  defects  in  the  eusting  system,  and  proposes 
■erne  improvements,  which  will  be  well  worthy  of 
the  attention  of  those  to  whom  will  be  intrusted 
the  investwation  of  appUcationa  for  patents  under 
the  new  fttyte*.       ______ 

the  Judffu  qf  BngUntd:  triik  SMeitt^  tMr 
Live*,  and  MiteelUmeoui  Notiett  eonneeled  wilk 
(At  Ctntrtt  at  Wettmnuler.  Fh)m  the  time  qf 
the  Congtuet,  By  Edward  Toss.  Vols. 
3  and  4.  Longman  and  Co. 
Tbb  two  first  volumes  already  published  of  this 
work,  so  interesting  to  the  lawyer,  contained,  we 
cannot  say  the  biographies,  but  the  records  of  no 
less  than  605  judges  who  flourished  in  eight  reigns. 
As  the  period  of  legal  memory  commences  we  find 
that  more  has  been  preserved  fo^  the  information 
of  posterity,  and  accordingly  the  present  volumes, 
which  extend  from  the  reign  of  Edward  the  First  to 
that  of  Richard  the  Third,  do  not  contain  more 
than  about  300  notices,  very  few  of  which  are  en- 
titled to  be  termed  biographies.  Bat  this  is  not  the 
fault  of  Mr.  Foss,  but  of  bis  subject ;  and  perhaps 
it  is  fortunate  both  for  himself  and  his  readers ; 
for  if  Lord  CAMPasu.  could  make  so  many  plea- 
sant volumes  out  of  the  Lives  of  the  Lord  Chan- 
eellors  and  Chief  Justices,  to  what  a  library  would 
Mr.  Foss's  work  extend  if,  in  addition  to  all  that 
Lord  Caupbull  haa  given,  be  were  to  produce  at 
equal  length,  the  Lives  of  the  Judges,  both  of  the 
Courts  of  Chancery  and  of  the  Common  Law. 

The  reader,  therefore,  most  not  be  surprised  if 
be  finds  Mr.  Foss's  volumes,  so  for  as  they  have 
gone,  rather  a  work  for  reference,  and  for  perusal 
here  and  there,  than  for  continuous  reading.  To 
lawyen  it  will  be  acceptable,  as  a  valuable  book  of 
reference,  full  of  varioos  information  upon  the  his- 
tory of  law,  law  courts,  and  lawyen,  in  which  the 
author  is  profoundly  versed,  and  which  have  been 
gathered  by  Mr.  Fou  with  laborious  industry,  and 
the  greater  portion  of  which  will  be  new  to  the 
reader.  For  thia  alone  it  should  have  a  place  in 
every  legal  library,  apart  from  its  worth  as  a  history 
td  the  law,  which,  in  foet  it  is.  We  regret  that  we 
caaaot  find  space  for  many  extracts  from  a  work  fo 


fall  of  matter  tempting  to  quotation,  but  with  new 
statutes  and  reports  pressing  upon  us,  the  arrears 
of  the  legal  year,  we  must  content  oarselres  with  a 
single  passage : — 

Even  in  this  reign  we  have  clear  evidence  that 
common  pleas  still  continued  to  be  heard  in  the  Ex- 
diequer.  In  5  Edward  I.  the  king  addressed  a  writ 
to  the  barons  of  that  court,  prohibiting  them  from 
holding  a  certain  plea  between  private  parties  then 
before  them,  or  any  other  common  pleas,  contrary 
to  the  tenor  of  Magna  Charta.  This  was  repeated 
in  the  Statute  of  Rutland,  10  Edward  I.  1282, 
whereby,  after  stating  that  pleas  were  taken  in  the 
Exchequer,  which  did  not  concern  the  king  and  the 
officers  of  that  court,  by  which  not  only  the  king's 
pleas,  but  the  causes  of  the  people  were  unduly  pro- 
rogued and  impeded,  it  is  expressly  enacted  that  no 
plea  shall  be  bolden  there  unless  it  speoallf  con- 
cerns the  king  or  the  said  officers,  ^ain,  m  the 
Articuli  super  Cartas,  28  Edward  I.  1380,  a  similar 
provision  was  introduced :  and  so  difficult  was  it 
entirely  to  stop  the  practice,  that  the  prohibition 
was  renewed  by  a  royal  ordinance  two  yean  after- 


The  court  was  generally  held  at  Westminster,  but 
some  instances  occur  during  this  reign  of  its  being 
held  in  other  places.  In  Michaelmas,  8  Edward  I. 
it  sat  at  Shrewsbury :  in  18  Edward  I.  it  was  ordered 
to  be  transfefred  to  the  hasting  of  London,  and  in 
the  twenty-sixth  year  the  king  caused  it  to  be  removed 
to  York,  commanding  the  sheriff  to  fit  up  the  castle 
hall  with  a  square  chequer-board,  and  seats  for  the 
treasurer,  baronx,  and  officers,  with  a  bar  for  those 
who  attend  to  plrad  there. 

The  barons  of  the  Exdiequer  seem  all  to  have 
been  equal  in  rank,  having  no  other  distinction  than 
that  of  seniority.  The  once  of  chief  baron  had  not 
yet  been  introduced ;  although  some  authora  so  de- 
signate Adam  da  Stntton  when  he  was  disgraced  and 
fined,  in  18  Edward  I. ;  and  Dugdale  inserts  William 
de  Carietonin  bis  list,  with  that  title,  in  31  Edward  I. 
Stratton,  howevto,  was  only  an  officer,  and  not  even 
a  baron  of  the  court ;  and  the  authority  quoted  by 
Dugdale  in  support  of  his  assertion  as  to  Carleton, 
so  for  from  establishing  it,  contains  no  expression 
capable  of  such  an  interpretation,  but  grants  pre- 
cisely the  same  salary,  forty  marks  per  annum,  to 
him  and  to  Peter  de  Leicester,  they  being  then  the 
two  soiior  barons. 

The  Issue  Roll  of  19  Edward  I.  contains  an  entry 
of  some  curious  payments  made  toihe  usher  of  the 
Exchequer :  from  which  we  learn  that  the  salary  of 
that  oOeer  was  5d.  a  day ;  that  three  scribes  nad 
each  the  same  salary ;  that  the  two  chamberlains 
received  8d.  a  day,  and  the  four  tellen  only  3d.  a 
day. 

A  preliminary  dupter  to  each  reign  describes  the 
state  and  progress  of  the  law,  and  usually  includes 
many  carious  particulars  relating  to  the  customs  of 
the  Courts,  the  etiquette  of  the  Profession,  and 
other  matten  which  have  descended  m  firm  to  the 
present  time,  but  of  which  we  have  quite  forgotten 
the  meaning  and  the  origin.  Should  an  oppor- 
tunity offer  hereafter,  perhaps  we  may  present  some 
of  these  to  our  readen. 


Bar  Etiquelle ;  tcilA  an  analytical  Aeematt  qf  the 
Alteration  propoied  ij/  the  Common  Late  Com' 
miuioner.  By  Jambs  Stbpbbn,  Esq.  Barris- 
ter-at-Law. 
We  cannot  approve  Mr.  Stephen's  proposal  that 
the  Bar  should  rescind  its  rule  forbidding  a  brief  to 
be  taken  without  the  intervention  of  an  Attorney. 
It  would  lead  inevitably  to  that  which  is  moat  to  be 
deprecated — the  union  of  the  functions  of  Advocate 
and  Attorney,  and  the  consequent  injury  of  both,  as 
is  proved  by  the  experience  of  all  countries  and  of 
all  courts  in  which  the  distinction  is  not  observed. 
Mr.  Stephen  justifies  it  as  a  measure  of  self-defence. 
But  we  doubt  if  it  be  so.  We  question  whether  the 
Attorneys  as  a  body  are  desirous  of  destroying  the 
Bar  ;  we  believe  that  a  majority  of  them  would  pre- 
fer to  maintain  the  established  arrangement,  and  to 
continue  to  act  together,  rather  than  to  enter 
the  lists  as  rivals.  It  is,  therefore,  only  in 
the  last  extremity  that  we  could  bring  ourselves 
to  approve  the  palling  down  of  the  barrier 
which  has  hitherto  marked  the  boundaries  of 
the  duties  of  the  two  branches  of  the  Profiession, 
and  the  admission  of  the  Bar  to  play  the  part  of 
Attorneys.  No  good  could  come  of  it,  and  much 
harm  must  follow.  He  fair  and  reasonable  eoune 
will  be  that  which  we  have  proposed,  and  which, 
we  are  happy  to  say,  haa  met  the  decided  approval 
of  the  most  respectable  attorneys  in  all  parts  of 
England,  that  some  rules  for  their  mutual  regula- 
tion, adapted  to  the  new  circumstances  in  which 
they  are  placed,  should  be  framed  by  the  common 
consent  of  both,  and  which  should  be  held  as  the 
rules  of  Professional  Etiquette  on  both  sidea,  to  be 


enforced  by  the  same  honourable  feeling  whieh  aaw 
acts  upon  the  Profession  with  more  than  the  atitiigft 
of  a  law. 

Such  an  arrangement  we  hope  to  be  the  rnnni  ef 
bringing  about  as  soon  as  the  Legal  Yfsr  bf(int. 
and  till  then  we  trust  that  on  neither  side  wA  taj- 
thiog  be  said  or  done  to  provoke  rivalry  or  fi  wOL 
Let  us  remain  ss  we  sre  for  the  present,  resolvei,  if 
it  can  be  done,  that  the  interests  of  all  shall  be  {n- 
tected,  and  the  itatut  of  the  whole  Professioa  inaa- 
tained.  It  must  not  commit  suicide.  By  li^ 
perate  snd  judicious  conduct  just  now,  in  tha  < 
of  its  fate,  we  believe  it  may  be  made  moref 
ing  than  it  has  ever  yet  beoi. 


BIRTHS,   MARRIACU,   AND  DEATHS, 

BIRTHS. 
Baian.— On  the  IMh  inst.  at  Ona  AA,  Wnr^li.  the 

wife  of  John  Bright,  1I.F.  of  ■  wan. 
Palkitm.— On  Um  Mh  ioit.  at  Bkn^ottagc,  aaB.UI. 

Bath,  the  wife  of  Franob  Fhlknar,  esq.  of  a  1i-|Wit 
HuDCxar&B.— On  the  Uth  inst.  at  Bnchton.  tW  «ife<f 

Joseph  Hardoaitle,  esq.  baiT>s(ep«tJ«w,  of  a  tan. 
Umaorr. — On  the  Itth  init.  at  ntm,^t..v  bmt  Kaaea> 

borough,  the  wife  of  Edward  Chthofl^  aa^  of  a  soa. 
MABBIAOBS 
BiooT,  the  Hon.  WOliam,  K.F.  to  the  Haa.  Lads  Amt 

Wit,  eldest  daofhter  of  the  Ladty  Dmv,  latk  Oa 

inst.  at  St.  Jamea'i  Chnrdi. 
BxTAK,  Frederick  Bobeit,  esq.  saeoBd  tan  of  KobcrtBmB, 

of  Bury  St.  Edmonds,  esq.  banker,  to  JSoan,  wtann 

duufater  of  the  late  Bolwrt  Bmija  I^tB,  ofTnefaB 

HsJH  ssa.  on  the  7st  inst.  at  Troston  Ctoarit.  H*itt . 
Baown,  ChtrlM,  acq.  ILA.  late  Sahoiar  of  'Wdi  i  ■!■ 

CoUega,  Oxford,  ana  of  linooln's-iaB,  faaniitar^tJi*, 

to  Muy,  foorth  daogbtw  of  itmm  girhni— ,  ik.  of 

Kin«laad,ontheUthiast.at  tba  Chsefcof  tte  Ha|y 

Trinity,  Tottenham. 
FuBSLnro,  Charles  Biroi,  esq.  of  Qdms  ftiiiiii  Slual^ 

b«rrist«r-*t-lav,  ion  of  the  bta  Ba  ~       ■    -     - 


bart.  to  Emma  ^tt***,  iMsat  daagliftcr  of  tha  Btv. 

Edvard  Lnaid,  II.A.  rector  of  Wiatai^aw.  em  tta  Uih 

inst.  at  Wintenlow,  Wilts. 
QasTiu.1,  Paniilon  Groarenor,  esq.  of  IiaalisiJsliast, 

solicitor,  son  of  the  lata  B«v.  Joaboa  GieiOk,  vies*  «f 

Trillins  tn  Tnniia.  ilainhtiii  of  tin  latii  tilliai  flisiBa. 

esq,  and  granddanghter  of  the  late  Hav.  BobcctOmBs, 

rector  of  Wjaston,  on  the  Uth  iaat.  at  St.  UUt, 

HoUoway. 
SuvoELL,  Charles  Gibboos,  of  TniJaaatimt,  IttUm, 

solicitor,  voongaat  son  of  Ikoaua  StaaaaS,  aaa.  et 

TiokhJU,  YorlnEire,  to  KatgareS.  yoawnt  iaa^tm  af 

the  late  Ci^itain  Samnsl  AtESL  of  the  Hob.  E.r  Cn"! 

Bombay  Bngiaears,  on  the  Uta  iaat.  as  cha  ffcaiit  af 

St.  Faacraa. 
TowHLXT,  Charlaa  Vatsoii,  esq.  aliMt  saw  of  B.  Biaaies 

Townley,  aaq.  M.F.  of  FnBioaraa,  rualaifliiihhi.  «o 

Oeorgiana,  iSmrth  danghter  of  BLS.  D.  TtSmm,  aaa. 

of  Hamptons,  Kent,  on  tha  Uth  iaat.  at  West  FaaUM. 

Kant. 
WiLLUKS,  Joahna,  of  Ianooln'B.iBa,  aad  of  Fewioglaa. 

haU,  Btoke  Kewington,  Middleaez.  aaq.  ^mnatntnO^^m, 

to  Martha,  aecond  danjAtar  of  tha  Bar.  CypnaaHua^ 

ion,  inonmbent  of  Fasalay,  oa  tha  Uth  iaat.  at  F)     ' 

BtaiToedshirs. 

<  DEATHS. 

lCo*TU>CK,  Jsne,  wife  of  Haniy  Hortlo^  aiSdtl 

tha  9th  inst.- at  Oazton,  aged  34. 
RcBHxaoon,  Frances,  reSot  of  the  lata  Babart  

brooke,  aaq.  of  Boahbrooka-haO.  Snfltalk,  ad  ILP.  ftr 

the  Western  Diiision  of  that  county,  oa  tha  8th  iaat.  at 

Bury  St.  Edmonds. 
WASMBa.  Fraacea,  danriitar  of  John  Wataar.  aaa.  ha>> 

ristat«tJaw,  OB  the  «h  int.  at  bbig^  ^ad  a. 


JOURNAL  OF    PROPERTY. 

By  Mr.  Moon,  'at  the  Aoetiaa  Mart,  ea  naain, 

Anguit  14,  I8S1,  at  Twelve  o'do^ 

Two  Leaaehoid  Hontaa,  Ifoa.  KM  and  101^  Taailil 
walk,Hich4treet,TaaxhsU;  letat  «)t.aa«*.  naiaSa  ay 
ingtatea;  term  M  years  i  graBnd-reat,4(.Ui.U.  BnM  ■ 
»«. 

Four  Cottages  in  Ixboor-gardeni,  Stqmey ;  let  at  ML ; 
vender  paying  rates;  tacn,  J7  yaan; 
— liU. 

Three  Leaaehoid  Hoosea  in  Thomaa'-ta 
place,  Stepney ;  rents],  83^, ;  tananta  P^iag  taxes  % 
Hyaara;  groand'«ant,«.    In  » lots    MM. 


MONEY  MARKET. 


BaauBX  Funs. 


Bank  Stock 

S  ^  Cent.  Eednced  Aaiwiitiat 
S  V  Cent.  Consols  Annnitlea 

Consols  for  Accooat 

ITew  31  If  Cent.  Annoities . . 
Ijong  Anno.  (exp.Jsa.6, 1800] 
Do.  Soyra.  (exp.Oet.  10,1868] 
Do.  80yrs.  (exp.  Jan.  (,  1888) 

India  Stock 

India  Bonds  (l,OaO(.)   .... 
Do.     do.  (nndar  l,We(.). . 

Sooth  Sea  Stock. 

Do.      do.  IfewAnnidUaa 

Bxcheqoar  Billi,  1,0001 

Do.  do.  8001 

Do.  do.  Small 

Do,  Advertised 
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(From  No.  430  to  No.  436,  and  p.  173  to  p.  260,  indniiTe}. 


s  Actio*,  form  ^— 

I.      foroTerphuofdiitreM,  189 

r   Jdmimitbroiio» — 

joint,  260;  of  wiD  of  «ift  of  eonvictcd 
~  felon,  280 

Afitntt — 

Bm  Prinetpdl  ami  Ajtmt 
:,  Animtt— 

of  a  Imu  with  nonntiita,  188 
,    Aitonidif  amd  SoUeiior — 

ma^  mterfer«  for  in&n^  176 ;  delirery  ot 
ngnod  bill  to  prOTimouil  oommittae- 
man,  282 ;  li«biirty  of  for  wrougflil  oom- 
mjtnient,  2M;  tti*  of  in  proMCationi, 
280 


parment  of  moiuj  under,  184 

bftnkmpt  tmitoa  prorinfl  ananit  hii  own 
estate  for  trait*ftuid,  190;  vnmmoniBjp 
trader,  191 ;  leisdre  br  aengnee  u 
gooda  of  nnoartiileated  bankrupt,  2I9 ; 
proof  by  wife  on  hoabend'a  eatate,  218 ; 
eonuniaaionera  mnat  oertify  both  truth 
'and  ftilneta  of  disoorerj,  BI3 ;  mlee  aa 
to  salea  in,  234;  execution  on  Joint 
judgment  against  huaband  and  wife, 
246 ;  oonatruotion  of  leca.  I2S  and  161, 
307;  creditor!  may  rote  by  attomej,  269 
3(U  ofladiw — 

eonitmction  of,  211 
QotU- 

9»e  JMnt  Sloct  Oompania 
Carrion — 

liabilitiea ^f, tit;  of  nilwaTi  aa,  213 
Ctaritf— 
appofaitment  of  traateea,  173;   form  of 
application  for,  196;  bcKpxest  for  reator- 
ation  of  Jews  Toid,  198 
Ckmrri— 
pariahioner  entUled  to  oppoM  HmMj  far 
repewal  of,  191 

n>wiMrwiaf 

under  Small  Dabta  Aet,  M4 
OmditioH  Prtetint— 

what  ia,  233 
ComlTaet— 
eondiliott  preaedmt— deHrtiy,  179 ;  deli- 
r,  212;  tpedfl 


Tery, 


■pedflo  performance,  229 


ttpon  a  covenant  to  indemnify,  188;  aeoo. 
rity  for,  198;  of  tenant  for  life  of  pro- 
perty taken  under  an  Improrement 
Act,  198;  aeoority  for,  223 ;  mTeatment 
andarBulwayAct,241;  judge  in  cham- 
ber! may  order  under  13th  aec.  IS  and 
14Tict.o.61,24B 


Cor, 

coD&truction  of,  183 ;  to  indemn^,  188 ; 
oondition  precedent,  what  ia,  383 
Ooumlf  Comrt — 

prooibitbn  for  ming  for  maUcian*  proae- 
colaona,  189;  q>peal  from,  101 ;  prao- 
taoe  of  Court  on,  201;  appeal  aa  to 
agreement  stamp,  131;  commitment 
without  summons,  144;  judge  in  cham- 
bers may  order  costs,  248;  notioo  of 
action  to  clerks  and  bsilift,  280 
Criminal  Lam — 

indictment  for  aiding  prisoner  to  eaeapa, 
182 ;  abandonment  of  illegitimate  child, 
192 ;  practice  under  14  Tut.  c.  19,  223 ; 
prosecntiona    attomsys*  fees,  280 


to  measure  ooals  inralid,  368 
IkUor  and  Ortdilor— 
aseigament  of assuraaoe  policy,  187;  fhrad 

by  aolantaiy  oonrcTanoe,  111;  assign- 

ment  to  creditors,  21S 


ooostnialionofwordk  "  legal  npmenta. 

tires  "in,  231 
BUorderif  Homm—  • 

penalties  for  kaspiog,  203 
A»iM2<— 

where  it  ia,  173 


SaaewutU — 
user  of  must  be  oooe  a  year  to  sara  tba 
statute,  208 
Brror,  Writ  ^^ 
power  of  Court  to  aireat  judgment  on  bad 
construction  of  an  indutment,  182 
Svidnct— 
under  plea  of  Btatote  of  Limitations,  199 ; 
of  alteration  in  a  win,  261 
Sreiu — 

officer  may  stop  prirato  vehicle,  192 
£ereiitorv  aiul  Aamimgtraton — 

teataton*  unsettled  aoooosts,  231 
ArselosMr* — 

See  JTor^i^ 
JVoKi— 

Tofaiataiy  oonvmBoa,  111 
Stuiliamdaiid  W^*— 
right  to  wife's  savings,  104)  release  of 
wifb*!  debt  by  husband,  229;   where 
wife  may  join  husband  for  damages, 
243;    ezeeotion    on    joint    judgment 
against,  148 
Tmeionirt  Act — 
title  to  quandea  nnder  lands  incloeed, 
186 
Indietmni — 
form  of  for  assisting  prisons»  to  saei^, 
181 
Imfimi— 

liabllHyofforeaIIa,14S 
Irjunetion — 
against  tmsteee  for  cnttinir  timber,  176, 
108 ;  againat  a  partner  not  to  use  oer- 
tsin  dies,  198;  to  remove  nuisance, 
MB 
Iiuotvoney — 
judgment  debt  in  schedule,  190 ;  bail  not 
opposed  by  sfBdavit,  191 ;  action  of  tort 
brought  by  insolvent,  191;  discharge 
by  judM  in  chamber!,  216 ;  description 
<n  residence  and  place  of  business,  236 ; 
omission  of  a  ohnstian  name  ia  a  peti- 
tioo,236;  wiUhl  omission  of  debts  mnn 
sdiednle,  336;  prisoner  for  contempt 
in  Chancery,  discharge  of,  VB ;  liability 
of  creditors'  assignee  for  meesengers' 
fees,  264 
Inturanet,  Mariit* 

See  Marim*  Jsjiiraacs 
Joint  Stock  Comfamm— 
sharee  not  within  Mortmain  Act,  176; 
shares  in  a  banking  company  charge- 
able with  jndsmcnts,  197;  liability  of 
trustees  for  caSs,  208 ;  power  of  dinet- 
ors  to  borrow  money,  231;  delivery  of 
attorney's  ngned  bu  to  provisional 
oommittee,  ^ ;    costs  of  mvestment 
under  Bailway  Act,  241 ;  infant's  liabi- 
bty  for   oalls,   248;  advertisement  of 
merely  to  make  calls,  266 
ififdEH— 

should  not  be  a  witness,  IBO 

Landlord  and  Tenant— 

agreement  not  to  sell  straw  produced, 

181;  excessive  distress,  189;   right  of 

assignee   of  mortgsge  to  antecedent 

renta,106;  precedent  conditionsinlesse. 


to  borrow  money,  167;  oaknlation  of 
partial  or  total  loas,  tM 


lenenx&m  of  rent  by,  183 ;  covenant  to 
repair — assignee,  188 ;  conditions — ^pre- 
oedent,  233 
LUet- 
what  sufficient  jostiflcation,  238;  news- 
paper criticism — malice,  247 
LtmttationMf  Statute  <ff— 
evidence  where  two  writs  issued  to  save 
statute,  199;  subsequent  promise,  101; 
construction    of,    as    applicable   to    a 
mortgagee  of  time,  221 ;  does  not  run 
against  a  teatamentary  guardian,  240 
Xvnonc — 

appearanoe  by  solicitor  for,  241 
Xarvne  Intmranee — 
aatkoti^of  laasters  to  pledge  (hip*,  166;  | 


nuUi^  of  by  band,  236 
Jiortgage — 
by  railway  companies  not  withia  Xort- 
main  Act,  176 ;  foreclosure  daim,  176 ; 
right  at  assignee  to  antecedent  rents, 
206;  praotica  on  foreokisure,  108 ;  title 
of  mortffsgee  not  barred  by  Limitation 
Act,  221 ;  xbredoeure  claim,  141 
Jtortmttin-- 

sbaree  in  companies  not  within,  176 
Jfaaietoo*  Corvorution 
appotntBwnt  of  trustee*  of  charity,  ITS ; 
actiona  under  for  penaltiee,  191;  inva- 
lid custom  to  maasare  ooals,  169 
Ontlawrg 

reversal  of,  102 
Parinerwhip — 
iqjunotion  not  to  use  oertain  stamps,  198 ; 
claim  by  partnera,  148 
Partition— 
of  a  manor  among  tenant*  ia 


Paste;  and  LigUing  Aet— 

construction  of,  183 
Patent— 

right  to  revoke,  228 
PeniUf— 

tat  keeping  disorderiy  house,  108 
Pleading — 
trespass,  right  of  wvf ,  198 ;  bankrupt's 
oertiflcats,    232:    oovenant   by  lessee, 
233;  payaienteMoB^  into  court,  240; 
traverse,  144 

Praclice  (Equity) — 

CD  foreclosure  claim,  175 ;  appearance  fiyr 
iufanU,  176 ;  application  for  appoint- 
ment of  charity  trufilees,  195 ;  Hmdavit 
of  plaintiil'  in  a  cliiini,  196  ;  exception* 
to  Master's  certificate,  196 ;  in  i^juno- 
tion,  196;  under  Trustee  Act,  2lCffi 
in  foreclosure,  208 ;  dissolviog  com- 
mon iqjunction,  217  ;  demurrer  for 
want  of  parties,  218 ;  leave  to  amend 
03th  order,  219  ;  sxiit  b^v  claims,  stay  of 
decree,  220 ;  compromise  of  suit,  220 ; 
security  for  costfl,  223 ;  pleading  pend- 
ing of  another  suit,  224  ;  motion  to  dis- 
charge prisoner,  229  ;  speciiic  perfoin-- 
ance,  229  ;  appointment  of  receiver  to 
infant's  estate,  231:  I2lh  General  Or- 
der of  2nd  of  Sow — injunction,  239  ;  re- 
ference, 210;  absconding  defendaut, 
241 ;  appearani^c  for  lunatic,  211  ;  costs 
of  investment  under  Bailway  Aet,  241 ; 
claim  by  partner,  242;  leave  to  file 
claim,  242;  claim  for  foreclosure,  241; 
injunction  to  remove  niiisanne,  148; 
prisoner  for  contempt,  240 ;  partiee  to 
claim,  260 ;  service  of  vrrit,  &1 ;  equi- 
table aet-off,  262 
GusMioN  Law — iasne*  raised  in  an  aet  on 
eontraot,  179;  p^rmeat  of  money  under 
award,  164;  security  fbr  coets  in  sction 
fbr  penalties,  192;  pleading  right  of 
way,  196 ;  service  of  writ  ofsammons, 
200 ;  reversal  of  outlawry,  202 ;  plea  of 
jnstiacation  to  a  libel,  236;  pbading 
p^mant  of  money  into  cooit,  M3 

Principal  and  Agent — 
when  engineer  ofacompan}^  constitutad 
an  a^ent,  179;  money  received  by,  203 

Prokibit\on — 
See  County  Conrit 

Prescription — 
user  must  be  once  a  year,  108;  right  to 
lights,  248 

Mailwwf  Companiea — 
mortgagee  and  sharee  in  not  within  Mort- 
mam  Act,  176 ;  engineer  made  agent  ol^ 
179;  rating  of  branch  lines,  180;  sped- 
fh)  pertramance,  110;  Uabilitiea  a*  car- 
riers, US 


XaUnf— 
of  branch  line*  of  raOway,  180;  ''''-nii<'*l 
work*,  182 ;  validity  of  rate,  116 


to  infant's  estate*,  231 
Jt«p<mii>— 

what  fhcta  win  sustain  avowry,  216 
Saleofe— 

right  to,  where  two  s*t*  of  sslvnn,  204 
Set^— 

equitable,  261 
Settlement— 

of  real  aetata,  conatmotion  of,  260 


agreement  stamp  in  terms  of  a  aehool, 
231 


1  ft  3  Wm.  4,  e.  71,  *.  3,  146;  18  A  14 
Tict.  0.61,  s.lS,24S 
Stampage  im  trmuUm — 

nght  of,  212 
Tenant  in  common — 

partitioQ  of  maaor  among,  118 
Tenaal/ir  IM— 

w**teby,inkl83, 196 
TImter,  ormKneninl— 

right  of  a  tenant  fbr  life  to  ont,  176, 198 
BmeteeAct — 
proceediga  under,  107 ;  order  under  eaa* 
not  be  made  in  petition,  when,  m; 
power  to  upoint  under  see.  33, 341 ; 
appofaitment  of  new  tmsteee,  161 
Tmeteee — 
nabiUties  of,  interest  to  be  paid  by.  198; 
for  caUa  in  a  oompaay,  106 ;  under  Tra*> 
tee  Aet,  207 ;  Uabihty  for  contribatiOB, 
114;  power  to  appoint  under  Slnd  **c. 
of  Tnstee  Act,  241 ;  onequsl  divisioB 
Of aotateby,  247;  teetamentarr  gnatdian 
UaUaaeuMB;  when  Cooit  will  mpoiat. 

Vem 
under  asslgnmant  of  a  life  aianrabe*  poli- 
oy,  187 
Vendor  and  Pnrekaur 
oonveyance  by  tnutees,  207 ;  whan  Court 
win  not  fbrce  title  on  purchaeer,  240 
Veetrf— 

validity  of  prooeedings  of,  216 
Volnntarjf  Oomaenamoe — 
bwoA  on  creduors.  111 
WarraalM— 

impUi^lfl 
Warrant  iifAilomef— 
execution  on  against  husband  andwifSr, 
246 
Waete— 
by  tenant  fbr  life  of  omamentsl  timber, 
178 ;  by  tenant  for  life,  183, 193 

inu- 

OOnitruclion  of,  195,  2117,  2iH,  109,  217, 
220,  230,  231,  239;  aa  to  doinioaa,  173; 
dying  without  leaving  issuf,  196;  as  to 
real  estate,  207;  contribution,  209;  "aU 
my  estate  and  eOects,"  209;  next  of 
kin,  217;  abatement  of  legacy,  318; 
prcratory  words,  230;  clocltion,  239; 
Vi'^Iicj;  of  trust  property,  J39;  power 
of  sale  of  devisee  of  trustee,  24a ;  un»> 
qnal  division  by  trustee,  247;  evidence 
of  alteration  in,  262;  joint  administra- 
tion, 169;  of  wife  of  convicted  felon, 
180 
Windtnj-up— 
ContrtbeUorUe  —  pcorisional    committee, 

176,209;  allottees,  137 
Calle — when  wrongly  made,  140 
Jnriediction — clubs  within  tae  act,  119 
Practice — Court  will  not  stay  proceedinn 
in  a  snit,  219;  discharge  of  order,  240; 
change  of  luster,  261 ;  proof  of  debts, 
161 ;  leave  to  appeal  after  time  expired, 
261 
WUneet— 
judge  should  not  be,  280. 
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THE  LAW  TIMES. 


[No.  4S7. 


THE    GAZETTES. 


SanSrujts. 

Oazttle,  Augml  13. 
Cvmr  SAnmii.,  broker,  Liverpool,  Aug.  25  and  Se^t. 

ir'tileTeiLWerpool.    Off.  aS:  Morgan.    Sol.  Norn., 

IJTerpool.    Petition,  Aug.  11. 
CiiT  Bdwabd,  Unendraper,  EMtry,  Kent,  Aug.  21,  at 

hS.p^ttwelVe,  Sept.  26.  at  hatf-past  eleven,  B«ang. 

hS-St      Off    as.  Whitmoro.    Sol.   Buchanan,  Baamg- 

jiSL"-  K^ch^eb:  orgln'biilder,  Liverpool,  and  Bolton- 
l^Moo'rs.  Laneashire.  Aug.  27  and  Sept  16,  at  eleven, 
Live^^i.    Off.  as.   Ca«5ove.     Sol.  todge,  Liverpool. 

petitioning  7  ^^^^^  ^^  HipMdrome- 

rtable/st.  John'iwooj^  and  8beppard-rt.kaT.fair, 
W  21  and  Sept.  25,  at  one,  BwinghaU-st.  Off.  a,. 
Cannai.    Sol.  HotoeB,  Fenchurch.8t     P«  f"?- A-'8v'- 

M(HT,  BlcHiED,  taUor,  0'-»^?«>'urch-st.  Aug.  18,  at  hi^- 
pCt  one,  Sept.  25,  at  two,  Basmgb^-st.  Off.  a«.  Can- 
Sim.    Sols.   Vincent  and  GabneJ,  Inner  Temple-lane. 

sf^N^JoHl;  sin.  boat  owner,  Waahingborongh  Lin- 
S^hire  Aug.  20  and  Sept.  17,  at  balf-past  twelve, 
m?SSn-upol-Hull.  Off.^.Carrick  Sob,  Scott  and 
TSSurdin,Yincoln'8-inn-fleld8;  Toynbee,  Lincoln ;  and 
Stamp,  Hull.    Petition,  Aug.  6.  w^»« 

AqTb  Edward,  and  Lumsdm,  Jobs  buddcr.,  East- 
,t.  Mancbester-squarc,  Aug.  20.  at  balf-past  one,  Sept. 
20  at  one,  Ba.ingl>aU->t.  Off.  as.  Stansfeld.  SoU. 
Messrs.  LinkUter,  Charlotte-row,  Mansion-bouse.    Po- 

PrPEB^TiioliAS  POOT.  wholesale  stay  maker.  Laurence- 
lane  and  Bisbopsgate-st.  City;  Tictoriaroad.  Punhco ; 
Md  Landport. Hampshire,  Aug.  W,  at  twelve,  Sept.  18, 
at  one,  Ba»ingball-st.    Off.  as.  BeU.    Sol.  Coi,  Pinners - 

hall.    Petition,  Aug.  2.  ,„,,„..  

PowEii..  William,  builder,  Jeffery's-st.   Camden-town, 
Aug  18,  at  twelve,  Sept.  18,  at  half-past  eleven,  Baaing-  , 
hall-st.    Off.  as.  Cannan.    Sols.  Lawranco  and  Co.  Old 
Jewry-chambers.    Petition,  Aug.  8. 
EICHAEDSOK,   Thomas,  cutler,  Liveroool,  Ang.  21  and 
Sept.  18,  at  eleven,  Liverpool.     Off.  as.  Turner.    Sol. 
Hinio, Liverpool.    Petition, Aug. 9.        „     .   .,      ,. 
SlTMOra,  KiCHABD,  grocer,  Downham,  Cambridgeshire, 
All"  23,  at  half-past  one,  Sept.  20,  at  half-past  twelve, 
Bas'iiigbaU-st.      Off.  as.  Graham.      Sols.  Trinder  and 
Eyre,  Jobn-st.  Bedford-row ;    and  Archer,  Ely,  Cam- 
bridgeshire.   Petition,  July  31. 
TllTSES  Jobs,  woollen  warehonseman,  Ironmonger-lane, 
Citr.  Aug.  IS,  at  twelve,  Sept.  18,  at  two,  BasinghaU-st. 
OC   as.   Johnson.     8oL   Bloyd,   Milk-it.   Cheapside. 
Petition,  July  31. 

Gazeltt,  Aug.  16. 
BAlsn,  WlLLLAM,  paperhanger,  Liverpool,  Aug.  27  and 
Sent.  16,  at  eleven,  Liverpool.  Com.  Perry,  un.  as. 
Caaenovo.  Sol.  Grocott,  Everpool.  Petition,  Aug.  12. 
SiAL  HiHBY,  bookseller  and  publisher,  2,  Shoe-lane, 
Fleet-st  Aug.  22,  at  twelve,  Sept.  27,  at  eleven,  Basmg- 
hall-st.  '  Com.  Fane.  Off.  as.  Wbitmore.  Sol.  Forater, 
6.  Crosby-sq.    Petition,  Aug.  9.  .        „„     , 

DaVit,  Thomas,  jun.  buUder,  Halstid,  Essex,  Aug.  22  at 
two,  Sept.  27,  at  one,  Basmghall-st.  Com.  Fane ;  Off. 
as.  Cannan.  Sol.  Parker,  8,  Bray-s-inn-sq.  and  Chelms- 
ford. Petition,  Aug.  12. 
DoHOTAit,  William  Pbtobbicic,  poulterer  and  egg  mer- 
chant,  267  and  292,  Oiford-«t.  Aug.  21,  at  half-past  one, 
Oct.  3,  at  eleven,  BasinghaU-st.  Com.  lane.  Ofl.  as. 
Wbitmore.  SoU.  Smith  and  Page,  13,  Doke-st.  Man- 
obester-Bquare.  Petition,  Aug.  2. 
rBKiO-.  MAKrs,  and  Gabd,  Johk,  wooUendrapers,  Bt- 
Martin's-lane,  Aug.  29  and  Sept.  27,  at  twelve,  Bwmg- 
hall-st  Com.  Fane.  Off.  as.  Cannan.  Sols.  Heed, 
Langford,    and    Maraden,    69,     Friday-st.    Cheapside. 

Petition,  Aug.  12.      ,  ,j      -.v         j 

Hock  Geobob,  and  Williams,  Jonir,  goldsmiths  and 
iewcUers,  18,  Frith-st.  Sobo,  Aug.  22jat  ten  Oct.  3,  at 
twelve,  Basmgball-st.  Com.  Fane.  Off.  as.  Whitmore. 
Sol.    Tesgue,    6,   Crown-court,  Cheapside.     Petition, 

Oli?  CHBisTOPirra,  ship  and  insurance  broker,  New- 
oaaUe-upon-Tyne,  Aug.  28  and  Oct  7,  at  one  Newcas- 
tlo-upon-Tync.  Com.  EUison.  Off.  as.  Wakley.  Sol. 
Philllpson,  Newcastle-npon-Tyne.    Petition,  Aug  S. 

Paitl  John,  milUner  and  atraw-bonnet  dealer,  118,  Ul- 
ford-at.  Aug.  22,  at  half-past  tw;clve,  Sept.  27,  at  ^o, 
Basinghall-st.  Com.  Fane.  Off.  as.  Wliitmore.  Sol. 
Seaman,  12,  Pancras-lane.    Petition,  Ang.  12. 

Small,  Gboeqe,  tailor,  draper,  and  hatt<<r,  High-at. 
Folkestone,  Kent,  Aug.  23,  at  eleven,  Sept.  20,  at  half- 
past  one,  Basinghall-st.  Com.  Fonblanque.  Off.  as. 
Graham.  Sols.  WiUoughby,  and  Coi,  13,  Clifford's-mn. 
f  etitiam,  Aug.  12. 

SibtlicnDS. 

BAHKBITFT  BSTATZS. 

Offldai  Atngneet  are  <pve»f  to  whom  applg  /or  ikt 
Dltidend*. 
Bemell,  H.  com  dealer.  Brat,  Is.  7d.    Graham,  London. 
—Cantdate,  J.  M.  draper,  first,  68.  Od.   Groom,  London.— 
Carr  C  cotton  manufacturer,  third,  2d.  and  12S-256tha  of  . 
a  Id'     Lee,  Manobeater.— C*o<f«-i«J:,   A.  cotton  spinner, 
first  '    7e     6d.      Mackenzie,     Manchester.— Gidfim,    D. 
clothier    'first,  6s.    Stansfeld,  London —eruiani,  J.  up- 
holder   flflh,   }d.    Graham,  London.— Gray,  ^.  common 
brewer,   second,  la.  2id.    Graham,  London.— Gray,  W. 
draper,  first,  Ss.  Od.    Baker,    Newcastle.- Hor»gW,  T. 
and  J.  coal  dealers,  Os.ed.    Morgan,  Liverpool.— ir«»<,  J. 
bnilder,  second,  lod.  Graham,  London.— ieoif,  F.  rebevo 
leather  manufactiirer,  first,  la.  Did.    Graham,  London.— 
Lee,  W.  T.  merchant,  first,  103.    Hope,  Leeds.— Perry,  J . 
grocer,  second,  2s.  9d.    Groom,  London.— Benrf<r,  J.  and 
B.  drapers,    first,   2!d.    Hope,  Leeds.— Siiii«,K.  corn 
merchant,    second,   lljd.    Lee,    Manchester.— 5mi(A,   S. 
erocer,  final,   Is.  iA.  and  11-ietha  of  a  Id.    Mackenzie, 
Manchester.— S(aAZ«c»i»ii«,  H.  O.  merchant,  first.  Is.  -kl. 
Stansfeld,  London.— W<ii,  J.  straw  plait  dealer,  first,  7id. 
Graham,  London.— J»'ri<(A(,  J.  com  merchant,  &c.  second, 
la.  9d.    Graham,  London.— JFjfrU/,  W.  ironmonger,  fliat, 
Ja.    Hope,  Leeds. 


IffSOLTEWT  ESTATES. 

Apph  at  the  ProvUiaHol  Attignee'e  Office,  Portugal-ttreei, 
lAneoln't-inn-Jleldt,  Lmdoti,  beltceen  the  tunin  (jfeltven 
and  three.  .       ...      ,        t    ,. 

Colegate,  J.  coal  merchant.  Is.  SJd.- Onx-ier,  J.  bnen 
draper,  2a.  Bid.- Firt»,  W.  linen  draper,  Is.  l\i.— Sad- 
field,  J.  cotton  spinner,  2Jd.— Horn,  T.  C.  G.  school- 
master, 5a.  Sd.-Lambert,  R.  draper,  28.  lOd-Ogdin.  W. 
cotton  spinner,  2\d.—Eablah,  G.  clerk  in  General  Post- 
office,  Jid.—Sandert,  W.  A.  plumber,  ic.  la.  M.— Shack, 
lock,  J.  plumber,  2a.  3|d. 


assiantneiits  for  tlie  BtntEt  of  Crrtttor*. 

Gazette,  Aug.  5. 
milon,  J.  grocer,  baker,  and  general  dealer.  Amble, 
Northumberland,  June  5.  Tmat.  H.  Henderson,  grocer, 
Warkworth.  Sol.  J.  Scaife,  Newcastle.  —  Dixon,  _\\  . 
chemist,  drugciet,  and  grooer,  Darlington,  Durham,  July 
16.  Trusts.  T.  Oiendale,  gent.  Darlington,  and  W.Ben- 
nignton,  merchant,  Stockton-upon-Tees.  Sols.  J.  B.  Simp- 
son, Richmond,  and  J.  D.  Janson,  Stockton-upon-Tces.— 
6idde«,  A.  currier,  Abingdon,  Berkshire,  Julv  28  TruaU. 
T  Darling,  Oxford,  and  J.  Cross,  Abingdon,  leatherseUers. 
Sol.  J.  BTSedgefield,  Ahingion.— Redhead,  3.  hosier  and 
Uceman,  Liverpool,  July  17.  Trusts.  J.  Naylor,  laceman 
and  hosier,  Liverpool,  and  J.  A.  Walker,  Scotch  ware- 
houseman, Manchester.  SoU.  Sale,  Worthington,  and 
Shipman,  Manchester.- JraiMiiin,  J.  and  Hitt,  Q.  coal 
merchsnts.  Hope-wharf,  Macclesfleld-st.  Citv-road-basm, 
Julv  21  Trost.  T.  Wood,  coal  merchant,  Northumber- 
land-wharf, Strand.  Sols.  F.  Adams,  Lineohi's-mn-flelds, 
and  T.  Plews,  Old  Jewry-chambers. 

Oazetie,  August  8. 
Goret,  W.  Scotland-road,  Liverpool,  July  21.  Trust. 
M  Stelfoi,  Homby-st.  Scotland-road,  Liverpool.  BoL 
g'  Saion,  Norlhwicb.- Hon-Mioa,  H.  J.  C.  cumer, 
Thome,  Yorkshire,  July  19.  TrusU.  H.  Hamaon  brewer, 
Winterton  ;  H.  Coason,  currier,  KingBton-UDon-HuU ;  and 
B.  NickoU,  farmer,  Joppa,  near  Leeds.  Sols.  J.  England 
and  Son,  llvXi.-Jackean,  J.  com  miUer,  Green  Mount- 
terrace.  Holbeck,  Leeds,  July  15.  Truats.  J.  Jackson,  com 
miUer,  Oulton ;  and  H.  Kilvington,  com  dealer,  Leeds. 
Sol.  C.  Granger,  Leeds.— .7<})»on,  D.  and  W.  and  i:art, 
W  class  botUo  manufacturera,  CasUcford,  Yorkshire, 
Aneuat  1.  Trust.  D.  Leake,  gent.  Allerton  Bywater. 
Sol  Coleman,  Pontefract.-P«,  J.  grocer,  Favenham, 
Kent,  July  31.  Trusts.  W.  Gib^s,  gent,  and  M.  Kedman, 
builder,  /aversham.  Sol.  J  Tassell  Faversham.-Po«.«, 
J.  calenderer  and  packer,  Manchester  Ju  y  31.  Trasts. 
E  EUam,  coal  dealer,  and  J.  M.  Little,  plumber,  Man- 
chester Sol.  W.  M.  Atherton.  Manchester.— SowUi.  G. 
taUor,  Folkestone,  Kent,  July  28.  Truats.  J.  Costeker, 
wholesale  wooUen-draper,  Cornhill ;  and  T.Golder,  gent. 
Folkestone.  Sols.  H.  Simpson,  WeUmgton-st.  Sonth- 
wark  i  and  E.  B.  M.  Lingard,  Folkestone. 

^artntrslitjs  ©fasollirt. 

Qasette,  Aumttt  5. 
Broadhead,  3.  and  Co.  wooUen-cloth  manufaeturors, 
Hepworth,  Kirkburton,  July  2.-Bro.r»,  T.  and  G.  jun. 
comers,  Sabsbury,  April  -X.-Cater,  3.  W  and  Co.  Liver- 
s' and  Cater,  i.W.  Collet,  and  Co.  London,  merchants 
„  regards  W.  M.  Collet,  July  l.-Cor^H,  Jonee,  and 
ManSen,  brnssfounders  and  coppersmiths,  Liverpool, 
April  10,  1850.— JuMoit  and  Co.  auctioneers,  mine  agents, 
and  portable  tent  mannfacturcrs,  Finsbury-place  south, 
July  15.— OokW,  W.  and  Tkomley,3.  plumbers,  glaziers, 
and  gasfitters,  Manchester,  July  ■2B.-Uammcud,Brotl^, 
and  Co.  cabinet  makers.  Chancery-lane,  Dec.  31.— iiun- 
nant,  C.  H.  and  Barnard,  3.  grocers  and  general  shop 
keepers.  Great  ElUngham,  May  27.-Dehts  paid  bv  Han- 
nant.-HeMo».  W.  NMetl,  i.  and"  ^i/«.,  H.  Jl.  cloth 
workers,  &c.  Coleman-st.  as  regards  Hebdon,  July  11. 
Debts  oaid  by  Niblett  and  Allen.— ffel/yo-  and  Sou,  ship 
and  ornamental  carvers,  Blackwall,  and  Cosbam  near 
Portsmouth,  July  22.  Debts  paid  by  F.  HeUyer^ffo(m« 
and  Thorn.,  plasterers  and  paper  bangers,  Wakefield. 
July  26.    Debts  paid  by  HoUnes—"'—™"- 


SOMERSET  SHTSB. 

LEGAL   GENTLEMEN,   SUKVEYOJS, 
AUCTIONEERS,    and    the    Pnlfc  rnnlr  i 

Somersetshire  and  the  West  of  Englanim  wmcto 
informed  that,  at  the  SOMERSET  CoranPSfimj. 
OFFICES,  TAUNTON,  Work  of  ev«j  Imi^in  ■ 
LITHOGHAPHY  is  eiecnUd  with  pnii|«Mi,  ja  tka 
first  style,  and  at  low  charges. 

Specimens    of   Mapping,    Drawing*  a  u^a,  lOT 
Forma,  Circulars,  ftc.  sent,  if  required,  toiBjlltaB. 

Letter-press  Printing  on  the  usual  »»>«■.  lat 
work  one-third  less  than  U  chareed  in  Uadia. 

Carriage  paid  to  all  parts  of  the  W9«t.        ^ 
Address,  Mr.  Woodlet,  Somerset  Oaa*rTaiM| 
Offices,  Taonton. 


THE  EaUITY  STATUTES  d  I55i; 
being  an  Explanatory  G""'"""'"^  Jji.Sj"' 
the  Statutes  passed  last  session  relatm«tol^nn,» 
the  Appeal  Court  Act  and  the  Bndew  ia.  ^ 
WtLLIAM  HEMING3,  Esq.  BarristjMtta. 
London  :  Eobbbt  Hastings,  Carey -"•-—*  t— 


Just  published,  in  8vo.  plMall. 

CAN  a  Clergyman  create  m  l(fBliiile 
Charge  on  his  LITINO  undar  ft.  S**  Ul 
Vict.  cap.  110  ?  By  JOHN  DABLING,  MXiiklnr 
Temple,  Barrister-at-Law. 

Stevekb  and  Nobtox,  Bell-yari,  I 


COUNTY  COURT  PRACTICE  UKMIHini 

RILES. 
Just  pubUshed,  in  1  vol.  12mo.  prioe  Ui. 4*  jlli^ 

THE  PRACTICE  of  4.  COOTT 
COURTS,  in  Six  Parts.  1.  ProosjfaaBiJi. 
2  Jurisdiction  under  Friendly  Soeiehja  J*  >.  *■» 
tion  under  Joint  Stock  Companies  Whfcrw**-  I 
Joriadiction  as  to  Insolvent  Debtors^^Ja 
Protectian  Acta.  6.  Proceedings  agr— ' 
ora.  With  the  Decisions  of  the  Soi 
thereto,  and  Table  of  Pee?  ;  also  ^■^tt'V^.,  .' 
all  the  Statutes  under  which  the  CiiaKj  Omtmm 
diction  ;  a  List  of  the  Court  Towna,  M^^lJB""* 
and  the  New  Roles  of  Practice  and  WM^"**"^ 
to  the  prinopal  matters  »■;«  CuM  «••••  »-^ 
CHAHiSs  EDWARD  POIJXWK.  In.  <<  ••  ta 
Temple,  Barrister-at-Law.  t_i_ 

S.  Sweet,  1,  Chancery-U»»,  !«•■■ 


NEW  CKIMTSAL  L»W. 
In  the  preae, 

LORD    CAMPBELL'S   ACT,  flie  H- 
PENSES  OF  PROSECUTIOM  An,i«iUBc* 
NEW   CRIMINAL  STATUTES,  nffl  »»  «rt«*«4» 


"  Supplement "  to  Archbold  or  Bo«o«, (si  ~--::i   ..; 
compIeU> Digest  of  aU  theCases  deci(irf,iBdilll»JtWi 
Stirfutes  passed  during  the  last  fjg  ya  ?.»•.; 
Cox  and  W.  St.  Lbgbb  BABiJVGTOJ.Jjqi^* 
Law     Price  68.  6d.  boarda  ;  6s.  etui;  Tt.IL  I 
Law  Times  Oflice,  29,  faax.*»«t. 


THE  LAWYERS  VADWraCCTL         , 

THE    LAWYER'S    POC^ET-BOM 
designed  to  supply  to  Lawrew tte  rft"*"; 
quired  in  Courts  and  in  Offices.    In  a  "»f~^^ 
it  contains— 1.  An  Almanac  for  the  P»«^'~?J 
r'  bangers,   Wakefield,    Ahnanac  for  hist  year—3.  Tables  shewmfn*""" 

Newfuan,  T.  W.  and  H.    of  rising  and  setting  last  year  and  thisyeai^  r^-r; 

J    Va' dealers 'Liwr'ence    Pountney-lane,    July   30.  -    of  aU  tlie  Coims-5.  Tables   for    rea^  o-gH,, 
A^loH,  and  jSmfi;!^  tailors  and  drapers,  Jermyu-»t.  St.    intereat-6.  Table  for  computing  vjtoe  of  Jkl-;^ 


PARTS   2   and   3 


^„_    , of  Vol  V.  of  COT! 

X  CRIMINAL  LAW  CASES •«««|^»«*JJ^ 
ing  the  cases  to  this  time.  Price  Ss. •*-"*- ™fl™ 
a£>  Precedents  of  Indictments  and  ul  «••««  U"™ 
Statutes.  ^„       _„ 

Law  Times  Office,  S9 


interest— 6.  Table  for  computing  vanae  oii-—j 
complete  table  of  all  the  existing  ^■■'PPSEm 
cally  arranged— 8.  The  public  ofhoen  »Bo  «■•  *• 
Price  Sixpence  onl]/.  „      •        j  rtj.  ihtatW 

In  consequence  of  the  small  pnc«  or  "^fT^ 
it  can  only  be  sent  in  a  parcel  vnth  o«h«rbooU,«F»" 
by  order  through  a  Bookseller  in  the  eOTtry. 
Cbooiioed,  29,  Essex-gtwet.  B«n»». 


James's,  July  3l.-Parlcer  and  Stirling,  hat  manufacturers, 
Newcastle-upon-TTue,  July  31.    Debts  paid  by  Parker.- 
Paune  3.  and  JViift,  J.  engravers  and  ornamental  printers, 
Lercoater,  August  i.-Phippe.  3.  L.  and  Co.  m'-rfh""''. 
New  York  and  New  Orleana,  as  regards  Conway,  June  30. 
— P*iOTi»,  Brothere,  and  Co.  merchants,  Eio  de  Janeiro,  as 
regard    Conway,    June  30.-PoHo»,  Pn>««W,  and   Co. 
guano  merchants.  Water-lane,  Tpwer-st  and  Ironeate- 
wharf.  Paddington,  August  1--?""^  ^°™°."' .»"?, f?' 
ship  chandlers,  Liverpool,  August  2.    Debts  paid  by  Mon- 
son'^-KoriOTrf.,J.ju^and  £ay,  H    architects  and  sur- 
vevors,    Worcester,    July    12.      Debts    paid    by    Day  -- 
Sh'epard  and  Perfect .  stuff  merchants,  Halifax,  August  1. 
Delit,  paid  bv  Shepard.-Sto«,,i<.»,and  T»o».».oj|  cotton 
spinneJs,  01<!ham,  as  regards  Stott  July  30.    'Debts  paid 
by  Law  and  Thompson.-riWon,  S^M,  and  Co.  genera^ 
merchants,  commission   agents,   and  earner},  Liverpool 
and  Manchester,  also  Chester,  Shrewsbury,  and  EUeamere, 
Julv  31.     Debts  paid  by  Smith.— »>.<;*(,  J.  and  Ooodmu, 
A  tobacco  manufacturers.  Barbican. 
Gazette,  Aug.  8. 
Barier  B  H.  and  Co.  worsted  manufacturers,  Thonios, 
near  Wakefield,  July  31.    Debts  paid  by  H   H   and  J. 
Barker  — Cooijct  and  Baxter,  smiths  and  screw  bolt  manu- 
I  fscturera,  Manchester,  Aug.  4     Debts  paid  by  Baxter  - 
Crote,  a.  and  A.  miUiners.  &c.  Shrewsbury,  July  H.  Debts 
paid  by  A.  Croa.-anffilh,  and  Cor>i«»,  Unen-drapers 
tiverpiol,  Aug.  4.    Debts  paid  by  Cormsh^H.»rf  j'y  and 
S«W.y..,  cotton  spinners,  Cukinljeld  and  West  MUl,  near 
Ashton-uudcr-Lync,  Dec.  4.-iro™er  and  i^jart    od 
refiners,  Manchester,  Aug.  6.    Debts  paid  by  Froggart.- 
i£ar,hall,  J.  and  Co.  ship-store  and  provision  merchants 
Liverpool,  June  2.    Delits  paid  by  !»hrshaU^3fa«»oH 
and  Bemon,  tailors  and  drapers,  Ku-kgalj  Leeds,  Aug.  0. 
Debts  paid  by  Marshall.-Vartin,  J.  and  JTort,  T  cXothxcr, 
Marylebone-lane,  Mancbester-square,  July  1.    Debts  paid 
bv  Nott.— OoiM,  W.  and  Wood.  E.  joiners  and  builders, 
Strangeways,  Manchester,  Aug.  21.    Dcbta  paid  bv\Vood. 
-Buidock,3.  D.  •I'l  K-  cabinet  makers  and  upholsterers, 
Reading,  March  29.    Debts  paid  by  J.   D.  Juddock.- 
Tileu  and  Ball,  surgeons,  Evenley  and  HeohBeld    near 

-ur:/„i.fiAl,l    An(T  K Vickert,3.  and  Co.  wme  merchants,,      — 

Sni^^^^uk^rVowJhiU    Aug,  e.-«-«r.  and  f"*«.    Orders,  and^tatnte^^^ 
•addlets,  PontypoQl,,A3i&  1..  L  *^"    "»~'-"»    > 


NEW  PRACTICE  OF  THE  OOUWTT^f^ 

In  the  press,  and  to  be  published  ma *i«»^ 

THE  FOURTH  EDITION  rf  C0»« 
LLOYD'S  LAW  and  PRAOTICll  of  tkCW 
COURTS ;  entirely  revised  and  reeaat,  to  "  "P 
the  new  RULES  of  PRACTICB,  id  »»»^4j 
and  all  the  cases  decided  to  thia  taae-    Hf  *:„ 
W.  COX  and  MORGAN  LLOYD,  Baqn. 
Its  contents  are  thus  arranged : — 
Book  I.  The  Courlj. 
Book  II.  The  (Meert,  their  duUM  i 
Book  III.  The  Sheriffi'  Court  qfLtmm^^^ 
Book  lY.  The  Juritdiction    in  —  1.   Oom"  J 
Equity :  3.  InaolvenCT ;  *.  <*"*^ 

6.  Winding-np ;  0.  f^awSy  SooJ» 
Book  V.  Appeal  to  the  Superior  Oaf*    !-'■' 

perior  Courta;  2.  KaadaoM;  J." 
tion  ;  4.  Certiorari.  . 

Book  VI.  The  Practice  at  Common  Zam,  o«CT 
the  new  rulea  and  fonaa — 1.  ^s*  "j 
Bummona  and  Particnlara ;  S.  H« 
New  Trial;  6.  Eieentiao;  •■  ""J 

7.  Arbitration  ;  8.  SomMoas  ca  « 
9.  Records;  10.  Writ  af  Ikior ; -;j 
by  and  against  BxwMtaaa  laa  * 
trators. 

Book  VII.  :Ecidence  in  the  Couit/t  OMt<f. 
Book  VIII.  Xrpleviu. 

Book  IX.  Secorery  qf  Tentnevl*. 
Book  X.  Proceedingifor  PeutMa. 
Book  XI.  Suing  in  formd  pauperu. 
Book  XII.  Feet  and  CoHe. 


Booi  Kill.  Confeeeionqf  Debt.  ,  _„,^ 

An  Appendix  contains  the  Kulel  of  Snna. 
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SATURDAY,  AUGUST  23. 1851. 

UNION  OF  LAW  AND  EQUITY. 
TaE  distinction  that  has  been  aooght  to  be  pre> 
aenred  ia  EoglaDd  between  Law  and  Equity,  will 
not  be  foand,  on  examination,  to  have  any  founda- 
tion in  the  nature  of  tfaingi.  It  is,  in  truth,  a  dis- 
tinction pnreiy  arbitrary — the  consequence  of  an 
accident.  Antiquarians,  who  vill  always  find  a 
reason  for  everything,  and  invent  an  origin  if  they 
cannot  trace  one,  tell  us  that  Equity  was  intro- 
duced for  the  purpose  of  mitigating  the  rigour  of 
the  Common  Law,  whose  rules,  being  inflexible, 
were  incapable  of  adaptation  to  complicated  facts 
and  certain  relationships  of  persons  and  property. 
Thia  is  nothing  more  than  a  plausible  theory  which 
will  not  bear  ezaminatioa.  The  more  probable 
hbtory  is,  that  the  two  systems  had  their  origin 
in  the  conflicts  between  the  monarch  and  the 
people  ;  or,  more  properly  speaking,  the  nobles, 
for  the  people  were  little  regarded  in  those  times. 
The  Comnaon  Law  was  the  code  to  which  the  sub- 
jects looked  for  protection  against  their  kings,  and 
the  kings  iai  their  turn  set  up  their  Court  of  Chan- 
cery against  the  Common  Law  Courts.  By  degrees 
that  which  at  first  was  an  arbitrary  encroachment, 
was  reduced  to  a  system,  and  with  the  progress  of 
ciTilization  the  Court  of  Equity  assumed  to  itself 
certain  jurisdictions,  and  by  successire  Chancellors, 
that  which  once  was  the  excuse  of  a  despotic  power, 
waa  formed  into  a  structure  of  considerable  sym- 
metry, and  no  small  amount  of  sagacity  was  ex- 
hibited in  the  adaptation  of  the  meana  to  the  end. 
The  Lawyers,  who  had  learned,  as  the  first  lesson  of 
their  apprenticeship,  that  Equity  and  Law  were  in 
tbeir  very  nature  distinct,  and  that  the  perfection 
of  hnman  wisdom  was  embodied  ia  the  system  of 
English  jarispmdanoe,  may  be  excused  for  receiv- 
ing with  surprise  and  incredulity  the  first  sugges- 
tion that  there  was  no  solid  foundation  for  the  dis- 
tinction they  had  been  taught  to  venerate.  The 
wonder  is  that  in  so  short  a  time  there  should  have 
been  wrought  so  great  a  change ;  that  already  the 
-VOXi.  2CVZX.  V*.  «38. 


converts  should  outnumber  the  increduloui.  For  I  justice,  the  supply  of  competent  judges,  and  the 
our  own  part  we  admit  frankly  that  we  were  among  succession  of  skilfhl  legislators  and  statesmen, 
the  sceptics  when  the  proposition  was  first  made  I  address  your  lordship  because,  as  the  Chief 
public ;  the  prejudice  of  early  training  was  too  Justice  of  England,  you  represent  the  Profession 
powerfiil ;  nor  was  it  until  we  gave  the  subject  of  which  you  are  the  honoured  head  ;  because  you 
some  reading  and  reflection,  that  we  were  con-  |  are  known  to  be  sincerely  attached  to  the  calling 
vinced  that  what  we  had  taken  for  an  axiom  was  |  which  yon  have  so  successfully  pursued,  and  would 
only  a  fUlacy,  and  that  what  we  supposed  to  be  not  willingly  see  it  go  to  decay  ;  and  also  because 
tomtidiom  was  only  an  unreasoning  assent  to  a  pro-  I  you  have  proved  yonrself  to  be  an  earnest  and 
position  we  had  never  put  to  proof.  It  ia  our  pnr-  I  lai]ge-minded  reformer  of  the  law,  and  therefore, 
pose  now  to  endeavour  to  explain  to  our  readers  the  |  having  the  confidence  of  the  public  on  the  one  side, 
views  that  have  operated  upon  our  own  mind,  in  and  of  the  Profession  on  the  other,  in  your  hands, 
hope  that  it  may  hie  suggestive  of  some  new  thoughts  I  both  will  be  safe.  It  is  known  that  jrou  will  not 
to  theirs.  I  sacrifice  the  public  good  to  the  exclusive  interests 

What  are  the  objects  of  all  Civil  Courts  for  the  I  of  the  Profession,  and  that  you  will,  with  equal 
administration  of  justice  ?  What  are  the  purposes  '  zeal,  protect  the  Profession  against  the  unjust  and 
for  which  alone  they  can  be  resorted  to  ?  |  injurious  invasions  of  those  who  are  influenced  more 

They  resolve  themselves  into  thrte : — First,   to   by  feelings  of  personal  hostility  than  by  solemn 
restore  a  right  s  second,  to  redrei*  a  wrong:  third,  t  convictions  produced  by  knowledge  and  reflection. 
to  protect pereoti  or  property.  My  own  title  to  ask  some  attention  from  your 

To  one  or  more  of  these  objects  all  suits  reduce  lordship  in  this  matter  arises  from  no  personal 
themselves.  Now  it  is  obvious  that  the  two  first !  claims,  but  from  the  office  whidi  has  compelled  me 
are  duties  which  in  tbeir  very  nature  mtut  be  per-  i  to  intimate  communication  for  nearly  nine  years 
formed  by  eeery  civil  tribunal.  Wherefore,  then, '  ^th  almost  the  entire  body  of  the  Profession  in 
should  it  be  that,  if  both  of  these  purposes  must  be  i  England  and  Wales,  in  Ireland,  and  in  the  colonies, 
performed  by  all  of  them  in  tome  cases,  they  should  |  snd  in  the  course  of  which,  as  the  centre  to  whicb 
not  be  performed  by  all  in  every  case  ?  It  is  plain  sH  have  freely  conveyed  their  opinions  upon  all 
that  there  is  no  natural  boundary  of  jurisdiction  in  subjects  afiecting  the  Law  and  the  Lawyers,  I  have 
such  cases,  and  we  shall  presently  see  that  there  is  '  unavoidably  gathered  an  extei»ive  experience  of 
no  sufficient  reason  for  an  ttrlificial  one — but  that,    the  defects  they  have  practically  found  and  the  im- 


on  the  contrary,  it  is  fraught  with  innumerable  mis-  ] 
chiefs. 

But  befsre  we  go  into  the  consideration  of  these 


provements  their  experience  has  suggested. 

The  propositions,  therefore,  which  I  shall  submit 
to  the  consideration  of  your  lordship  will  owe  what- 


two  duties  of  a  court  of  justice,  it  will  be  as  well  to  ever  of  worth  may  be  found  in  them  to  the  fact 
dismiss  tbe  third,  namely,  the  protection  of  person  that  they  are  not  the  schemes  of  any  single  mhid, 
and  property.  |  but  the  conclusions  deduced  from  the  aggregate 

It  is  necessary  for  this  purpose  to  keep  steadily  i  body  of  practical  Lawyers,  with  no  other  merit  on 
in  view  the  distinction  between  the  ministerial  and  ■"f  0*0  P^  than  that  which  may  belong  to  the 
the  judicittl  functions  of  a  tribunal,  for  it  is  only  by  ^^^  of  collecting,  arranging,  and  putting  them  into 
the  mingling  of  these  that  all  the  evils  of  the  Court  formal  and  methodical  shape,  and  clothing  them 
of  Chancery  have  come.  To  prevent  a  union  so  '"'"»  words.  Here  and  there  I  have  ventured  to 
fraught  with  mischief,  a  line  should  be  drawn  by  an  ^^^  s  little  or  subtract  a  little  in  order  to  preserve 
arrangement  which  should  leave  no  excuse  for  error,  the  symmetry  of  the  design,  and  sometimes  I  have 
An  entire  severance  of  the  functions  should  be  supplied  an  hiatus  which  had  chanced  to  escape  tbe 
eflected.  All  ministerial  acts  should  be  done  by  a  :  notice  of  others ;  but  I  beg  your  lordship  not  to 
distinct  Court,  which  might  be  denominated  the ;  underrate  the  true  worth  of  these  suggestions  by 
Court  qf  Trusts.  If  any  question  of  law  arises,  it  \  reason  of  the  source  whence  they  are  immediately 
should  be  decided  by  the  judicial  tribunal ;  but  as  issued,  and  not  to  treat  them  as  they  would,  per- 
the  judicial  tribunal  should  never  be  permitted  in  '  haps,  deserve  to  be  treated  had  they  been  the  pre- 
any  case  to  do  any  merely  ministerial  act,  so  the  {  sumptuous  propositions  of  tbe  writer  alone. 
Court  of  Trusts  should  never  perform  a  judicial  |  ^  ^^^  received,  from  those  who  ought  to  know, 
duty,  that  is  to  say,  it  should  not  decide  in  a  ^^  inost  positive  assurances  that  your  lordship  b 
douitfkl  matter  what  the  latr  it.  I  fully  conscious  of  the  peril  that  threatens  the  Pro> 

It  will  be  seen,  thesefore,  that  tbe  divisian  we  '  fession,  that  the  subject  already  has  engaged  your 
have  made  of  tbe  duties  involved  in  the  adminiatn-  I  thoughts,  and  that  the  anxiety  is  shared  by  all  the 
tion  of  civil  justice  does  demand  the  establidiment '  judges.  I  am  told  that  an  alarm,  not  groundless  nor 
of  (too  Courts  having  distinct  functions,  but  very  unreasonable,  has  extended  itself  to  many  relleetive 
different  indeed  from  the  existing  distinctions,  persons  high  in  office  or  occupying  cbnspicuons 
Law  and  Equity,  resolved  into  one  eode  of  law,  pieces  in  the  Legislature,  who  feel  that  more  im- 
would  he  judiciously  determined  by  one  tribunal ;  portant  interests  than  those  of  tiie  Lawyers  ate  in> 
the  ministerial  duties  of  the  management  of  persons  1  solved  in  the  prosperity  or  decline  of  the  profession 
and  property  not  otlierwise  inffideBtly  provided   of  ^^^  !"•     ^7  purpose  in  these  letters  is  to 


for,  will  be  the  proper  care  of  the  other  tribnmds. 
In  other  words,  all  the  Courts  of  Westminster  Hall 
should  be  mited  for  the  purpose  of  txpomtdmg  the 
law;  and  the  Master's  oGSce  should  be  raised  into  a 
Court  for  the  purpose  of  doing  all  those  nunisterial 
duties  which  are  not  properly  within  the  province 
of  a  Judge. 

For  tbe  present,  at  least,  we  shidl  dismiss  this 
third  object  of  tbe  administration  of  civil  justice, 
only  asking  the  reader  to  bear  in  mind  the  iact, 
that  we  have  no  design  to  transfer  all  the  jurisdic- 
tion in  Eqnity  to  the  Common  Law  Courts,  with- 
out providing  for  that  wUdi  constitntea  the  greater 
portion  of  the  business  of  tke  Equity  Courts,  and 
produces  most  the  mischief  that  we  believe  to  be 
insurable  under  the  present  system,  whatever  re- 
forms may  be  introduced.  We  do  purpose  to 
return,  under  another  name,  with  new  powers  and 
distinctly  defined  duties,  a  portion  of  the  business 
of  Equity  as  a  distinct  tribuHal.  But  that  will  in 
no  way  militate  against,  hut  greatly  {aeilitate,  that 
for  which  we  are  contandiog— -the  fosion  of  Law 
and  Equity  into  one  system  of  jnrispradeaee. 


LETTERS  TO  LORD  CAMPBELL. 

BT  THE  BDITOa  OF  THB  tAW  TIMBS. 

Mt  Loro, — In  the  present  crisis  of  the  Profession, 
when  its  prosperity  or  its  deoay  will  depend  upon 
the  legislation  of  the  next  five  years,  I  take  the 
liberty  thus  publicly  to  address  your  lordship  upon 
a  subject  which  caimot  be  approached  without 
aiixiety  by  any  person  who  feels  any  interest  in  main- 
taining thetfatus  of  the  Lawyers,  upon  which  depend 
the  parity  and  efficieBcy  cif  the  sdmittMtntion  of 


submit  to  your  lordship  a  systematic  plan  by  which, 
as  tbe  Lawyers  believe,  the  threatened  mischief  may 
be  averted,  the  status  of  the  Profession  preserved, 
and  the  business  of  Westminster  Hall  restored  to 
even  motx  than  its  former  abundance,  and  this  not 
only  without  detriment,  but  with  immense  advantage 
to  the  public. 

In  order  to  propound  the  remedy,  it  is  necessary 
to  have  a  clear  understanding  of  the  disease  that  is 
to  be  cured.  What  is  the  compbint  ?  That  the 
business  of  the' Common  Law  Courts  is  rapidly 
paasing  away  from  them.  Wherefore  is  it  so— 
whither  has  it  gone  i  I  wiH  tell  you,  my  lord,  in 
the  language  of  •  country  attorney  in  large 
practice. 

"  Formerly,"  thus  be  writes  to  the  Law  Tims, 
"  a  client  would  come  to  me  and  say,  '  Mr.  H.  I 
want  to  bring  an  action  against  Farmer  Jones, — 
what  will  it  cost  ?'  My  answer  was,  '  I  cannot  tdl 
you — it  may  not  be  SO/. — it  may  be  500/.  I  can 
give  yon  a  tolerably  near  guess  at  the  expenses  of  a 
trial,  but  I  cannot  venture  to  say  what  may  be  the 
possible  costs  of  the  pleadings,  new  trials,  bills  of 
discovery,  error,  and  appeal.'  '  Well,'  be  would 
say,  '  you  must  do  your  best,  I  cannot  submit  to 
be  robbed.'  But  noto  when  a  client  comes  to  me 
with  the  same  question  (as  they  always  do)  I  am 
obliged  in  honesty  to  tell  him  that  although  I 
cannot  anticipate  the  costs  of  the  Superior  Courts, 
I  can  inform  him  very  nearly  what  will  be  the  costs 
in  the  County  Court,  and  how  long  it  will  be  before 
he  will  obtain  judgment.  '  Well,'  he  says,  '  bring 
the  action  in  the  County  Court,  then.'  I  tell  bim 
that  he  cannot  raeover  more  than  50/.  in  the  County 
CoHt,andth>tifhe  ■«•  then  he  mast  abandon 
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all  Ui  claim  abore  50/.  ;  this  he  is  almost  always 
ready  to  do,  erea  thoagb  his  claim  may  be  100/.  or 
more,  and  I  bare  known  as  much  as  200/.  reduced 
to  50/.  for  the  purpose  •(  suing  in  the  County 
Court,  not  only  because  it  is  cheaper,  but  still  more 
"because  judgment  is  more  speedy  there.  This  is 
the  cause  of  the  decline  of  business  iu  the  Superior 
Courts,  u  I  have  found  it  within  my  own  ex- 
perience." 

Another  attorney,  in  large  practice  in  London, 
aad  having  considerable  agency  business,  writes  to 
.me  thus : — "  You  ask  me  what  is  my  own  experi- 
ence as  to  the  decline  of  business.  Where  I  used 
to  issue  twenty  writs  I  do  not  now  issue  more  than 
.one.  My  conntry  clients  inform  me  that  the 
reason  is,  that  they  are  compelled  to  bring  their 
,-atctions  in  the  County  Courts,  partly  because  they 
■re  cheaper,  but  prindpally  because  they  are  more 
speedy,  and  they  can  go  to  trial  in  a  few  weeks. 
Of  course,  I  do  not  like  the  County  Courts ;  nor 
would  I  erer  bring  an  action  in  them,  if  the  Supe- 
rior Courts  would  give  me  as  quick  a  trial,  even  if 
it  be  a  little  more  expensive ;  bat  I  find,  even  in 
my  own  practice,  that  I  am  often  obliged  to  go 
there.  For  instance,  only  yesterday,  I  reduced  a 
..debt  of  115/.  to  50/.  in  order  to  sue  in  the  County 
Court.  Yon  will  ask  me  why,  with  my  known 
aversion  to  the  County  Court,  1  did  this.  Because 
the  Superior  Courts  could  not  give  me  the  same 
facility  for  trial,  I  had  information  that  the  de- 
.fendant  contemplated  quitting  England.  If  I 
brought  my  action  in  either  of  the  Superior  Courts, 
I  could  not  go  to  trial  till  next  March,  when  he 
would  be  far  out  of  my  reach.  In  the  County  Court 
I  sboold  be  sure  to  go  to  trial  in  a  month  at  fur- 
thest, so  I  sacrificed  the  greater  portion  of  my 
.claim  is  order  to  secure  the  remainder  of  it." 

These,  my  lord,  are  two  only  out  of  many  com- 
monicaiions  received  from  all  parts  of  the  country, 
\aai  all  assigning  the  same  reasons  for  the  decline 
,  of  the  business  of  the  Superior  Courts.  The  ob- 
jections will  be  found  to  resolve  themselves  into 
three  classes.  ]  st.  The  greater  cost  of  the  Superior 
Courts;  2nd,  their  unctrtttinlj/ 1  3rd,  their ti{/re- 
qtuncy  qf  trial. 

Of  the  greater  CO*/  of  the  Superior  Courts,  there 
is  no  dispute,  but  these  do  not  consist  of  undue 
remuneration  of  professional  services.  They  pro- 
ceed mainly  from  the  enormous  fees  of  court,  but 
partly  from  the  prolixities  of  pleading  and  partly 
.also  from  some  regulations  of  the  Bar,  to  which  I 
shall  have  occasion  to  ask  your  lordship's  particular 
.attention  hereafter,  when  1  come  to  describe  in  de- 
tail the  alteratioos  required  to  meet  our  altered  dr- 
.^nmstanccf. 

The  mteirtainfy  complained  of  arises  from  the 
rules  of  pleading,  but  yet  more  from  the  enormous 
abuse  of  new  trials,  which  are  usually  moved  solely 
for  the  purpose  of  delay,  in  hope  that  a  rule  ntri 
will  suspend  execution  until  the  defendant  can  make 
arrangement  to  defraud  the  plaintiff  of  his  verdict, 
—an  abuse  which  can  only  be  met  by  requiring  that 
no  new  trial  shall  be  granted  until  payment  into 
court  of  the  debt  and  costs,  or  security  given  by 
the  party  applying  to  set  aside  the  verdict,  that  the 
«ther  party  shall  not  thereby  lose  the  fruits  of  it. 

The  Itffrtqueney  qf  TVial  is  the  last,  but  not  the 
least,  of  the  evils  complained  of  in  the  Superior 
Courts ;  nor  so  long  aa  eight  months  are  interposed 
bc^een  the  action  bronght  and  the  hearing  of  it, 
.can  the  dedine  of  Westminster  Hall  be  stayed.  It 
is  useless  to  facilitate  pleadingi  unless  trial  be  faci- 
.litated  also. 

These,  my  lord,  are  the  primary  causes  of  the 
<  revolution,  which  no  person  acquainted  with  the 
history  and  constitution  of  this  country  can  con- 
template without  alarm.     Having  stated  the  mis- 
-chief,  I  shall  proceed  in  future  letters  to  lay  before 
your  lordship,  in  detail,  the  remedies  which,  in  the 
opinion  of  the  Profession,  as  gathered  from  a  great 
variety  of  sources,  and  especially  among  the  most 
..experienced  members  of  both  branches  of  it,  are 
necessary  to  save  the  Superior  Courts  from  decline 
and  ultimate  decay,  and  which,  it  is  believed,  will 
'  not  only  stay  the  disorder,  but  restore  them  to  more 
than  their  former  activity  and  vigour.     For   the 
present,  I  subscribe  myself,  with  great  respect. 
Your  lordship's  obedient  servant, 
Tbb  Editor  of  the  Law  "riiiES. 


PRACTICAL  STATUTES. 
Thb  Tolame  of  the  Practical  StattUt*  for  1851 
will  be  ready  in  a  few  days.    It  will  be  a  less 
'One  than  the  last,  so  unproductive  ha*  been 
'<he  Session,  and  consequently  its  price  will  be 


less.  Several  bints  sugf^ested  by  subscribers 
for  its  improvement  have  been  adopted,  and 
especially  there  will  be  a  more  copious  index ; 
some  useful  notes  bare  been  introduced,  and 
we  trust  that  the  plan  which  has  been  so 
hi(;hly  approved  and  extensively  supported 
will  find  yet  more  friends,  as  experience  makes 
ita  usefulness  still  more,  apparent  to  the  Pro- 
fession. As  we  have  many  new  readers  since 
last  year's  volume  was  issued,  a  short  ex- 
planation of  that  plan  mar  be  convenient. 

The  Practical  Slatvtet  is  an  edition,  for  the 
use  of  the  practitioner,  of  all  the  statutes  of 
the  Session  which  the  English  lawyer  can  ever 
need,  by  ■  omitting  the  Scotch,  Irish,  and 
Colonial  Statutes,  and  consequently  so  re- 
ducing the  bulk  and  cost  that  the  whole  is 
comprised  in  a  small  volume,  which  can  be 
carried  easily  in  the  pocket  or  the  bag,  and 
obtained  at  a  very  trifiing  price.  To  make  it 
still  more  convenient,  explanatory  notes  are 
added  (as  where  sections  of  other  statutes  are 
referred  to  or  embodied,  they  are  given  in  a 
note  to  save  the  trouble  of  reference  to  the 
volume),  and  the  whole  is  much  more  ex- 
tensively indexed  than  the  ordinary  editions 
of  the  statutes  at  large.  In  this  manner  all 
the  Practical  Statutes  of  last  year  were  sold 
for  7s.  fid.  in  cloth,  and  9s.  half-bound,  and 
the  volume  for  the  present  year  will  be  still  less 
in  price.  The  volume  for  the  last  year  may 
be  had  to  complete  sets.  It  is  eidited  by 
Wm.  Patsrson,  Esq.  Barrister-at-Law.  It 
will  be  regularly  continued  at  the  close  of 
every  Session.       ___^^ 

LAW  OF  EVIDENCE  AMENDMENT 
ACT. 
An  edition  of  this  most  important  statnte 
(which,  it  should  be  remembered,  comes 
into  operation  with  the  commencement  of 
Michaelmas  Term),  by  Edward  William 
Cox,  Esq.  Barrister-at-Law,  will  be  ready  on 
Monday.  The  Act  is  prefaced  by  an  intro- 
duction ;  and  to  the  several  clauses  are 
appended  explanatory  notes.  A  copious  and 
accurate  index  adds  completeness  to  the^work. 
It  is  printed  in  two  sizes  (8vo.  and  12mo.),  so 
as  to  bind  up  with  any  work  on  Evidence  or 
Practice  which  the  purchaser  may  already 
possess.  

THE  LEOrSLATOR. 

PARLIAMENTARY  PAPERS. 
Bankkcptct.— A  return  has  been  made  to  an 
order  of  the  House  of  Lords,  of  the  number  of  days 
in  which  the  Commissionets  of  the  Court  of  Bank- 
ruptcy, acting  in  London  and  in  the  country,  have 
sat  in  their  courts  during  the  year,  from  the  1st  of 
January  to  the  31st  of  December,  1850 ;  and  of  the 
average  number  of  hours  of  each  day's  sitting ;  and 
also  a  return  of  the  number  of  Mljudications  of 
bankruptcy  made  in  each  conrt  yearly,  from  the  11th 
of  January,  1846,  to  11th  January,  1851.  The  num- 
ber of  adjudications  made  during  these  five  years 
was  3,242— of  which  832  were  made  in  1847-48,  and 
422  last  year,  being  respectively  the  greatest  and 
least  numbers  during  the  five  years  quoted.  During 
the  year  1850  the  commissioners  sat  altogether  690 
days,  namely,  Mr.  Commissioner  Evans,  116  days, 
and  for  4  hours  a  day ;  Mr.  Fonblanque,  137  days, 
for  5}  hours  a  day ;  Mr.  Fane,  128  days,  for  5  hours 
a  day ;  Mr.  Holroyd,  137  days,  for  5  hours  a  day ; 
Mr.  Groulbum,  124  days,  for  H  hours  a  day ;  and 
Mr.  Shepherd,  48  days,  for  3  hours  a  day.  With 
regard  to  Mr.  Commissioner  Shepherd,  it  is  neces- 
sary to  state  that  he  was  prevented  by  illness  from 
sitting  in  ^is  court  dnrins  the  year  1850,  and  re- 
signed his  appointment  25tb  April  last.  On  each  of 
the  48  days  above  mentioned,  one  of  the  other  com- 
missionerssatforMr.Shepherd.  Forthe  Birmingham 
district  two  commissioners  sat,  one  for  138  days,  and 
the  other  for  178  davs,  during  the  year  1850;  and 
the  number  of  a^niliations  made,  from  the  11th 
January,  1846,  to  the  Uth  January,  1851,  was  798,  of 
which  203  were  made  in  1848-49,  and  98  in  1850-51. 
being  respectively  the  greatest  and  least  numbers 
occurring  during  the  five  years.  In  Bristol  the  two 
commissioners  sat,  one  for  four  hours  a  day  during 
182  days,  and  the  other  for  four  hours  a  day  during 
154  days,  in  1850-51,  during  which  time  51  adjudi- 
cations were  made.  In  the  Exeter  district  37  cases 
were  adjudicated  last  year,  and  the  commissioner,  or 


the  registrsr,  sat  every  day  in  court  for  sodi  tiaae  aa 
the  business  before  the  Court  required-  In  the 
Leeds  district  last  year  the  commiasioner  sat  daring 
21 1  days  for  three  hours  a  day.  The  nuaber  of  ab- 
judications made  last  year  was  38 ;  in  1946-47  the 
number  was  76.  In  the  Manchester  distriet  the 
number  of  adjudications  made  ainoe  Jaanry,  1846, 
was  588,  of  which  in  1847-48,  the  nnmberwaa  IS2, 
and  in  1850-51,  only  67.  The  number  o(  attincs 
held  last  year  was,  by  one  commissioaer.  181,  who 
sat  from  four  to  fire  hours  a  day,  and  by  the  oths 
191  sittings,  averaging  about  four  hoars  each.  Fnaa 
the  above  statement  it  will  be  observed  that  tka 
number  of  adjudications  made  last  year  was  much 
smaller  than  in  any  year  since  1846.  and  that  the 
number  of  adjudications  made  in  one  of  the  five 
years  since  January,  1846,  was  double,  or  mote  thaa 
double  the  numba  made  in  IS&O,  with  the  ezeep- 
tion  of  the  London  district,  where  the  btftst  bosb- 
ber  of  adjudications  made  since  1846  was  832,  and 
the  smallest  number  (1850)  was  422. 

Mails  on  Railways.— On  Wednesday,  a  retnm 
to  the  House  of  Commons  was  printed  of  the  fines 
and  branch  lines  of  railways  upon  which  vsfla  far 
the  conveyance  of  letters  were  conveyed  oa  the  lat 
of  January  last.  The  nnmber  of  nngie  mitea  tra- 
velled on  that  day  was  17,246  and  4  foilonKa. 

PcTBLic  Works. — On  Wednesday  soaieretBns. 
extending  to  thirty-six  folio  pages,  obtaiatJ  by  the 
Chancellor  of  the  Exchequer,  were  printed  by  order 
of  the  House  of  Commons  relative  to  lous  /or 
public  works.  It  appears  that  the  totsi  amoaat  eoo- 
tracted  to  be  advanced  by  the  CommiaMOBU's  far 
Great  Britain  and  Ireland  was  516,950/.  Theaaoant 
advanced  was  10,492,345/.  The  interest  paid  over 
was  2,446,545/.  4s.  The  principal  repaid  was 
5,989,072/.  9s.  Id.  and  the  principal  oapaid  wh 
3,279,437/.  14s.  lid.  The  total  principal  aad  in- 
terest paid  into  the  Exchequer  on  aceooot  of  ieaas 
advanced  by  the  Commiasioners  of  Public  Worics 
under  the  several  Acts  to  the  5th  of  January  last 
was  8,436,217/.  13s.  Id.  From  One  bat  appoBt- 
mentof  the  commission  in  June  1817,  to  theSlh 
of  January  last,  the  estimated  profit  osi  aJsasuas 
for  public  worka  by  the  coaaiuismnsini  was 
1,416,354/.  12s.  3d.  from  whidi  108,387/.  2s.  8d.  had 
to  be  deducted  for  certain  expenses,  making  tibe  net 
profit  1,315,967/.  9s.  7d.  The  expeaeaa  of  ti>e 
board  last  year  amounted  to  3,489/.  4a.  7d.  Hu 
amounts  placed  by  various  Acts  of  ParBaoaeot  at 
the  disposal  of  the  Commissioners  fbr  Pobiic  Waris 
tn  5th  of  Jannary  but  were  10,996,000/.  of  which 
258,226/.  IDs.  3d.  remained  unissoed  <mtifStial 
January  last.  _^___ 

IftilU  in  Vntmi. 

Reprksentaitve  Peers  for  SconAHD.— The 

new  Act  to  regulate  the  elections  of  reptesentatiic 
peers  for  ScoUsnd  has  just  been  printed.  Itprovids 
that  a  certificate  from  two  peers  of  Scodsad  diaQ 
be  held  to  be  formal  notice  of  the  death  of  any  re- 
presentative peer.  Instead  of  a  arodaiaatioa  far  the 
election  of  a  representative  peer  being  tsaaed  twenty- 
five  days  before  such  election,  ten  days  shall  he 
sufficient.  Peers  of  Scotland  who  Tote  by  pnoy 
may  take  the  oath  before  Courts  in  Irelaad  aad  aC 
other  places.  The  titles  of  peeragea  in  rigiit  of  whiek 
no  vote  has  been  given  for  fifty  years  are  not  to  be 
called  at  elections  if  the  House  of  Loads  i ' 
direct. 


18S1. 


NEW  STATOTBS. 

14  &  IS  Victoria,   A.D. 

[In  this  record  of  I>in«lationonlTth»  Statatca  c,  , 

ntilitr  are  gtrea  at  length.    Of  the  otliers  aa  whitrmet  or 
tbs  titles  only  are  presented.] 

IComHmati  fivm  pagt  I8S.) 

Cap.  XXXVI. 

An  Act  to  repeal  the  Duties  payable  on  OwdEn^. 

houses  according  to  the  Number  of  Wiodoera  or 

Lights,  and  to  grant  in  lieu  thereof  otlwr  I>aties 

on  Inhabited  Houses  according  to  their  anooal 

Value.  (Jnly24.  IS&l.) 

48  Oeo.  3,  e.  55.— Whereaa  under  and  by  viitne 

of  an  Act  of  the  fortv-eighth  year  of  King  Geoa^e 

the  Third,  chapter  fifiy-five,  certain  duties  are  now 

miyable  in   England,    Wales,   and  Berwick-npoo. 

Tweed  and  in  Scotland  respectively  upon  dwetfiim- 

houses,  and  are  aasessed  and  levied  acoordi  v  to  tbe 

number  of  windows  or  lights  therein  as  aet  forth  ia 

the  schedule  marked  (A.)  to  the  said  Act  aasMnod  ; 

and  it  is  expedient  that  in  lien  thereof  Ute  Jsfits  o<t 

inhabited  dwelHng-houses  set  forth  in  the  sebedvie 

to  this  Act  annexed  should  be  assessed  and  k-aatai 

according   to   the  annual  value   of  audi  dwdUac- 

house :  Beit  therefore  enacted  by  the  Queen's  most 

excellent  Majesty,  by  and  with  the  advice  and  eonaest 

of  the  Lords  Spiritual  and  Temporal,  aad  Comssons. 

in  this  present  parliament  assembled,  and  b^   tlia 

authority  of  the  same,  as  follows :  " 

1.  Dtiliet  granted  on  mhabilid  hoHtet  at  tptc^gitd 
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in  tie  lekedule  amuxtd,  in  lieu  (ff  duliet  herein- 
'after  repealed.— Vrottk  and  after  ue  fifth  day  of 
April  ope  thniuand  eieht  hundred  and  fifty-one,  ifa 
England,  Walei,  and  the  town  of  Berwick-apon- 
Tweed,  and  fiom  and  after  the  term  of  Whitsunday 
one  thousand  eicht  handled  and  fifty-one  in  Scot- 
bnd,  in  lien  and  instead  of  the  said  duties  so  payable 
as  aforesaid,  and  which  are  hereinafter  repealed,  there 
shall  be  assessed,  rused,  levied,  collected,  and  paid 
unto  and  for  the  use  of  her  Mqesty,  her  heirs  and 
•Dcoestors,  upon  inhabited  dwelling-honses  in  and 
tbronghout  Gift  Britain,  the  several  duties  set  forth 
in  the  schedule  to  this  Act  annexed,  payable  accord- 
ing to  the  annual  value  of  such  dwelline-housos, 
which  sidd  schedule  shall  be  deemed  and  taiken  to  be 
part  of  this  Act. 

'  2.  Dutiet  groHied  to  be  under  core  of  Commit- 
titmert  ^  Inland  Revenue — Poweri  and  protitione 
qfJbnnerAeli  to  be  in  force;  except  a*  herein 
frovided. — The  said  duties  shall  be  denominated 
and  deemed  to  be  duties  of  asse^ed  taxes,  and  shall 
be  under  the  eaie  and  management  of  the  Commis- 
aionen  of  Inland  RcTcnne  for  the  time  being ;  and 
all  powers,  provisions,  rules,  regulations,  and  direc- 
tioDt,  fi^es,  forfeitures,  pains,  and  penalties,  now  in 
force  contained  in  or  enacted  by  any  Art  or  Acts 
relating  to  the  duties  of  assessed  taxes,  and  also  all 
power*,  provisions,  rules,  regulations,  directions, 
and  exemptions,  fines,  forfeitures,  pains,  and  penal- 
ties, contained  in  or  enacted  by  any  such  Act  or 
Acts  as  aforesaid,  with  reference  to  the  duties  on 
inhabited  dwelling-houses  according  to  the  value 
thereof,  as  set  forth  in  the  schedule  marked  B,  an- 
nexed to  the  sud  Act  of  the  forty-eighth  year  of 
SUng  George  the  Third,  and  which  were  in  force  in 
legard  to  the  said  last-mentioned  duties  at  the  time 
of  the  repeal  of  such  duties  by  an  Act  of  the  Session 
holden  in  the  fourth  and  fifth  years  of  King  William 
the  Fourth,  chapter  nineteen,  except  as  hereinafter 
excepted,  shall  severally  and  respectively  be  and  be- 
come in  fiill  force  and  effect  with  respect  to  the 
duties  hereby  granted,  and  shall  be  severally  and  re- 
apectiveljr  duly  observed,  applied,  practised,  and  put 
in  execution  in  the  respective  parts  of  Great  Britain, 
,/or  assessing,  raising,  levying,  collecting,  receiving, 
accounting  for,  and  securing  the  said  duties  hereby 
granted,  and  otherwise  in  ration  thereto,  so  far  as 
the  fame  are  or  shall  be  applicable,  and  are  not  re- 
pealed or  superseded  by  and  are  consistent  with  the 
express  provisions  of  this  Act,  as  fully  and  efiec- 
tnaUy,  to  all  intents  and  purposes,  as  if  the  same 
powers,  provisions,  rules,  regulations,  directions, 
and  exemptions,  fines,  forfeitures,  pains,  and  penaU 
tiei,  were  particularly  repeated  and  re-enacted  in 
this  Act  with  reference  to  the  said  duties  hereby 
granted :  excepting  always  out  of  this  enactment  any 
provisions  for  or  in  relation  to  compositions  for  the 
aaid  duties  set  forth  in  the  said  schedule  marked  B, 
the  exemption  in  case  II.  of  exemptions  contained 
in  the  same  schedule,  and  all  the  provisions  of  an 
Act  of  the  Session  holden  in  the  third  and  fourth 
jrears  of  King  William  the  Fourth,  chapter  thirty- 
nine,  and  of  an  Act  of  the  Session  holden  in  the 
third  and  fourth  years  of  her  Majesty,  chapter  seven- 
teen. 

3.  Uarket  gardeat  and  nurtery  grounds  not  to 
ie  meluded  in  valuation  (/ Aoiiwf.— Tbatno  market 
garden  or  nursery  ground  occupied  by  a  market 
gardener  or  nurseryman  bond  fide  for  the  sale  of  the 
produce  thereof,  in  the  way  of  his  trade  or  business, 
shall  be  included  in  the  valuation  of  any  dwelling- 
hooaea  and  premise*  in  charging  the  duties  made 
payable  bjr  this  Act. 

4.  Dutaei  on  windmn  and  ligktt  to  eetue  on  eom- 
meneement  <if  dutiet  granted  bg  thit  Act :  except 
thote  uneolleeted  and  penaltiei,  Sec— The  duties 
granted  b;  the  said  Act  of  the  forty-eighth  year  of 
King  George  the  Third,  and  now  psyAle  in  Eng- 
land, WiStts,  and  Berwick-upon-Tweed,  and  in 
Scotland  respectively,  upon  dwelling-honses,  accord- 
ing to  the  number  of  windows  or  lights  therein,  as 
set  forth  in  the  Schedule  marked  (A.)  to  the  Act 
annexed,  shall,  at  and  upon  the  respective  periods 
appointed  for  the  commencement  of  the  duties 
granted  by  this  Act,  seveially  cease  and  determine; 
save  and  except  as  to  any  of  the  said  duties  hereby 
repealed,  which,  having  been  assessed  or  charged, 
■ball  not  have  been  collected,  levied,  recovered,  and 
accounted  for,  and  also  as  to  all  arrears  of  any  of 
the  said  duties,  and  all  penalties  and  forfeitures  in- 
cnired  at  or  before  such  respective  periods,  all  which 
said  duties  and  arrears  of  duties,  and  penalties  and 
forfeitures,  shall  respectively  be  collected,  levied, 
recovered,  paid,  and  accounted  for  as  if  this  Act  had 
not  been  passed. 

5.  Pertont  to  be  liable  to  the  tame  duty  for 
armorial  bearingt  at  if  chargeable  to  dutiet  under 
48  Oeo.  3,  c.  55. — And  whereas  a  certain  rate  of 
dotr  is  now  payable  in  respect  of  armorial  bearings 
or  ensi^s  used  or  worn  by  persons  chargeable  to 
the  dottes  on  homes,  windows,  or  lights  made  pay- 
able by  the  said  Act  of  the  forty-eighth  year  of  King 
George  the  Third :  all  persons  who  shall  be  charge- 
able to  duty  under  this  Act  shall,  in  respect  of 
ariDorial  bearings  or  ensigns  used  or  worn  by  them, 
be  subject  to  the  same  rate  of  duly  as  tiiey  would 


have  been  liable  to  if  they  had  been  chargeable  to 
the  said  duties  made  payable  by  the  said  Act. 

6.  Aaeitort  already  appointed  to  be  attettort 
for  the  current  year  under  thit  Act. — And  whereas 
assessors  of  the  duties  of  assessed  taxes  have  in  many 
parishes  and  places  been  already  appointed  for  the 
present  year :  the  persons  so  appointed  such  assessors 
shall,  without  any  further  or  other  appointment  or 
authority,  become  and  be  assessors  of  -the  duties 
granted  by  this  Act  for  the  said  year  in  and  for  the 
same  parishes  and  places  respectively. 
The  ScHEDDLB  referred  to;  containing  the  duties 
by  this  Act  made  payable  upon  inhabited  dwell- 
ing-houses in  and  throughout  Great  Britain,  ac- 
cording to  the  annual  value  thereof ;  that  is  to 

For  every  inhabited  dwelling-house  which,  with 
the  household  and  other  offices,  yards,  and  gardens 
therewith  occupied  and  charged,  is  or  shall  be  worth 
the  rent  of  twenty  pounds  or  upwards,  by  the  year,— 
Where  any  such  dn-elling  house  shall  be  occu- 
pied by  any  person  in  trade  who  shall  expose 
to  sale  and  sell  any  goods,  wares,  or  mer- 
chandise inany  shopor  warehouse,  being  part 
of  the  same  dwelling-hoase,  and  in  the  front 
and    on   the    ground    or    basement   story 
thereof; 
And  also  where  any  such  dwelling-house  shall 
be  occupied  by  any  person  who  shall  be  duly 
licensed  by  the  laws  in  force  to  sell  therein  by 
retail  beer^  ale,  wine,  or  other  liquors,  al- 
though the  room  or  rooms  thereof  in  which 
any  such  liquors  shall  be  exposed  to  sale, 
sold,  drunk,  or  consumed  shall  not  be  such 
shop  or  warehouse  as  aforesaid  ; 
And  also  where  any  such  dwelling-bouse  shall 
be  a  formbouse  occupied  by  a  tenant  or  farm 
servant,  and  bond  fide  used  for  the  purposes 
of  husbandry  only. 
There  shall  be  charged  for  every  twenty 
shillings  of  such  annual  value  of  any  such 
dwelling-house,  the  sum  of  sixpence ; 
And  where  any  such  dwelling-house  shall  not 
be  occupied  and  used  for  any  such  purpose 
and  in  manner  aforesaid  there  shall  be  charzed 
for  every  twenty  shillings  of  such  annual  value 
thereof  the  sum  of  oinepence. 

Cap.  XXXVII. 

An  Act  to  continue  certain  Turnpike  Arts  in  Great 
Britain.  (July  24,  1851.) 

This  continue*  certain  expiring  Turnpike  Acts  to 
the  1st  Nov.  1852,  to  enable  the  Committee  of  the 
House  of  Commons  to  whom  such  Bills  are  con- 
fided to  make  the  necessary  regulations  under  the 
new  provisions  required  by  the  House  to  be  adopted 
in  all  such  statute*. 

Cap.  XXXVIII. 

An  Act  to  facilitate  Arrangement*  for  the  Relief  of 
Turnpike  Trusts,  and  to  make  certain  Provisions 
respecting  Exemptions  from  Tolls. 

(July  24,  1851.) 
We  give  this  statute  entire  :— 

Whereas  it  is  expedient  to  ftcilitate  arrangements 
with  the  creditors  of  turnpike  trusts  where  the  re- 
venues are  insufficient  to  keep  down  the  interest  on 
the  debts  charged  thereon :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Tern- 
poial,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
tollow*: — 

1.  Trutteet  qf  intolvent  turnpike  truttt,  with 
content  of  two-thirdt  in  value  of  the  creditort,  may 
opply  fof  »  provitional  order  for  reduction  of  rale 
of  inlerett,  or  extinguithment  of  arrean. — When 
the  revenues  of  any  turnpike  road  in  England  appli- 
cable to  the  payment  of  the  interest  upon  the  prin- 
cipal money  for  the  time  being  charged  or  secured 
on  the  tolls  or  revenues  of  sudi  road  are  insufficient 
for  the  payment  in  full  of  such  interest,  it  shall  bo 
lawful  for  the  trustees  or  commissioners  of  such 
road,  at  any  general  annual  or  other  meeting,  notice 
being  given  of  such  meeting  twenty-one  days  at  the 
least  Mfore  holding  the  same,  and  of  the  purpose 
thereof  (so  far  as  the  same  relates  to  the 
powers  of  this  Act),  in  some  newspaper  usually 
circulated  in  the  county  or  counties  in  which  such 
road  is  situate,  to  resolve  that  in  case  such 
^nsents  as  hereinafter  mentioned  of  the  mortgagees 
be  obtained,  an  application  be  made  to  one  of  her 
Majesty's  principal  Secretaries  of  State  for  a  provi- 
sional order  to  reduce  the  rate  of  interest  on  the 
mortgage  debts  charged  or  secured  on  the  tolls  or 
revenues  of  sudi  road,  to  such  amount  as  may  be 
resolved  on  at  such  meeting,  and  for  extinguishing 
in  whole  or  in  part  the  arrears  of  the  interest  on 
such  debts,  or  for  either  of  such  purposes;  and 
where  any  such  resolution  as  aforesaid  is  made,  such 
trustees  or  commissioners  shall  cause  notice  to  be 
(iven,  by  advertisement  or  otherwise,  of  such  reso- 

j  lution,  with  such  information  in  relation  to  the  mat- 
ter of  the  proposed  application,  and  the  consents 

I  required  by  this  Act,  si  such  trustee*  or  commis- 


sioners may  think  fit;  and  in  case  it  appear  to  such 
.trustees  or  commissioners  at  any  geneni,  annual,  or 
other  meeting,  that  the   persons  entitled  to  two- 
thirds  of  the  money  charged  or  secured  on  the  toll* 
or  revenues  of  such  road,  and  remaining  unpaid, 
have  signified  in  writing  under  their  hands,  their 
consent  to  the  proposed  application,  it  shall  be  law- 
ful for  such  trustees  or  commissioners  to  make  an 
application  accordindy  to  one  of  her  M^esty's  prin- 
cipal Secretaries  of  State  for  a  provisional  order  for 
such  redaction  ss  aforesaid  of  the  rate  of  interest  on* 
the  said  debts,  and  for  extinguishing  in  whole  or  iir 
part  the  arrears  of  interest  thereon,  or  for  either' 
of  such  purposes ;    and  such  application  shall  be- 
signed  by  three  or  more  of  such  trustees  or  commig- 
sioners,  who  shall  therein  certify  that  the  consents  ' 
required  by  this  Act  to  such  application  have  been  ■ 
given. 

2.  Power  to  exeeutori.  See.  to  content.— Ml 
executors,  administrators,  guardians,  trustees,  and 
all  committees  of  the  estates  of  idiots  and  lunatic*, 
who,  as  such,  are  for  the  time  being  entitled  to  any 
money  charged  or  secured  on  the  tolls  or  revenues 
of  any  such  road,  may  consent  to  any  such  applica- 
tion as  aforesaid,  as  folly  as  if  they  respectively  werer  ' 
so  entitled  in  their  own  right,  discharged  of  all  trusts  - 
in  respect  thereof,  and  all  executors,  administrator*,' 
guardians,  trustees,  and  committees  so  oonsenting- 
ara  hereby  severally  indemnified  for  so  doing. 

3.  Secretary  qf  Stale  may  make  a  provitional' 
order  in  purtuance  q/'  the  application,  which  order 
to  be  binding  \f  confirmed  by  Parliament.— \t  AaUt. 
be  lawful  for  such  Secretary  of  State,  if  he  think  fit,, 
after  receipt  of  any  such  application  as  aforesaid,  to 
make  a  provisional  order  under  his  hand  in  pursu- 
ance of  such  application ;  and  such  Secretary  of 
State  shall  cause  such  provisional  order  to  be  pub- 
lished in  such  manner  as  be  may  think  fit ;  and  in 
case  it  be  enacted  by  any  Act  of  Parliament  that  such 
provisional  order  shall  he  confirmed  and  be  absolute, 
such  provisional  order  shall  be  as  binding  and  of  the 
like  force  and  effect  as  if  the  provisions  thereof  bad 
been  expressly  enacted  by  Parliament;  and  every 
such  Act  shall  be  deemed  a  public  general  Act.  ' 

4.  Conttruction  of  termt. — ^The  words  "  imple-* 
ments  of  husbandry,"  in  section  thirty-six  o£ 
chapter  one  hundrea  and  twenty-six  of  the  statute 
of  the  third  year  of  King  George  the  Fourth,  shall 
be  deemed  to  include  threshing  machines ;  and  the 
word  "  constable,"  in  section  one  of  chapter  eighty- 
eight  of  the  statute  of  the  third  and  fourth  yean  of 
her  present  Majesty,  shall  be  deemed  to  inctode- 
supenntending  constables  appointed  under  tbe^ 
statute  of  the  thirteenth  and  fourteenth  year*  of  her 
Majesty,  chapter  twenty. 

Cap.  XXXIX. 
An  Act  to  exempt  Bargessei  and  Freemen  in  eer- 
tain  Case*  ftom  the  Operation  of  an  Act  for  the 
better  assessing  and  collecting  the  Poor  Hates 
and  Highway  Rate*  in  respect  of  Small  Tene- 
roenti.  (July  24,  1851.) 

We  give  this  statute  entire. 
\.2lc3  fVm.  4,  c.  45,  t.  32-t.  33-13  Sr  U 
Viet.  e.  99. — Whereas  by  section  thirty-two  of  the 
Act  of  the  Session  of  Parliament  holden  in  the 
second  and  third  years  of  King  William  the  Fourth, 
chapter  forty-five,  it  is  provided,  that  every  person 
who  would  have  been  entitied  to  vote  in  the  election 
of  a  member  or  members  to  serve  in  any  future  Par- 
liament for  any  city  or  borough  not  included  in  the 
schedule  marked  (A.)  to  that  Act  annexed,  either  as 
a  burgess  or  freeman,  or,  in  the  city  of  London,  as  a 
fireeman  and  liveryman,  if  that  Act  had  not  been ' 
passed,  should  be  entitled  to  vote  in  such  election, 
provided  such  person  should  be  duly  registered  ac- 
cording to  the  provisions  therein-after  contained; 
but  that  no  person  should  be  so  registered  in  any 
year  unless  be  should  on  the  last  day  of  July  in  that 
vear  be  qualified  in  such  manner  as  would  entitle 
him  then  to  vote  if  such  day  was  the  day  of  election, 
and  that  Act  had  not  been  passed :  And  wheiea*  bj 
section  thirty-three  of  the  said  Act  it  is  provided, 
that  any  person  then  having  a  right  to  vote  in  the 
election  for  any  city  or  borough,  except  a*  therein 
mentioned,  in  virtue  of  any  other  quakfication  than 
as  a  burgess  or  freeman  or  as  a  freeman  and  livery- 
man, or  m  the  case  of  a  city  or  town  being  a  county 
of  itself  OS  a  freeholder  or  bar{|a(re  tenant  as  therein- 
before mentioned,  should  retain  such  right  of  voting 
so  long  as  he  should  be  qualified  as  an  elector  ac- 
cording to  the  usage  and  custom  of  such  city  or 
borough,  or  any  law  then  in  force  subject  as  in  the 
said  Act  mentioned :  and  whereas  it  is  expedient  to 
amend  the  Act  of  the  last  session  of  Parliament;, 
chapter  ninety-nine,  so  far  as  it  may  affect  the  rights 
reserved  by  the  said  several  sections  of  the  said  Act 
of  the  second  and  third  yean  of  King  William  the 
Fourth :  be  it  enacted,  therefore,  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Right  of  voting  reierved  by  recited  provitiont 
qf2S(i  Wm.  4,  e.  45,  to  pertont  then  entitled  not 
to  be  affected  by  the  change  qf  rating  under  13  Sf 
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14  Viet.  c.  99.— Where  any  person  to  whom  a  right 
of  voting  was  retained  or  reserved  by  the  recited 
proTiaions  of  the  said  Act  of  the  second  and  third 
years  of  King  William  the  Fourth  is  or  shall  be  the 
occupier  of  any  such  tenement  as  in  the  said  Act 
of  the  last  session  of  Parliament  mentioned,  and  the 
owner  of  such  tenement  has  been  or  shall  be  rated 
to  the  relief  of  the  poor  instead  of  the  occupier 
Oiereof,  and  such  owner  shall  have  paid  all  money 
due  on  account  of  any  rate  or  rates  in  respect  of  such 
tenement,  or  such  occupier  shall  have  tendered  the 
amount  Uiereof  in  the  manner  prescribed  by  such 
Act,  such  occupier  shall  be  entitled,  not  only  to  the 
municipal  privileges  and  franchises  reserved  to  him 
By  such  Act,  but  also  to  all  such  right  of  voting  at 
elections  of  a  member  or  members  to  serve  in  Par- 
liament for  any  city  or  borough,  and  all  other 
aghts  and  privileges,  as  such  occupier  would  have 
been  entitled  to  under  the  recited  provisions  of  the 
said  Act  of  the  second  and  third  years  of  King 
William  the  Fourth,  and  the  other  provisions  of  such 
Act,  and  anv  Acts  amending  the  same,  relating  to 
the  right  of  voting  so  retained  or  reserved,  if  such 
occupier  had  been  himself  rated  in  respect  of  such 
tenement,  and  had  duly  paid  or  tendered  the  rate  or 
rates  to  which  he  was  liable  in  consequence  of  such 
rating. 

2.  Corulrucliott  of  the  wordt  "  tenement,  — 
That  the  word  "  tenement,"  in  the  said  recited  Act 
of  the  last  Session  of  Parliament,  shall  be  construed 
to  mean  any  house,  cottage,  apartment,  or  building, 
and  land  in  the  same  parish  held  with  the  same  or 
•ny  of  them,  but  shall  not  include  any  other  land 
or  corporeal  hereditament. 

3.  And  "  ratet  for  the  relirfofthe  poor.  '—That 
the  words  "  rates  for  the  relief  of  the  poor,"  in  the 
laid  recited  Act  of  last  Session  of  Parliament,  shall 
be  construed  to  mean  rates  for  the  relief  of  the  poor 
and  for  other  purposes  chargeable  thereon  according 
to  law ;  and  that  the  owners  of  any  tenements  who 
shall  be  liable  to  be  rated  in  respect  of  such  tene- 
ments to  any  such  rate  by  virtue  of  the  some  Act 
shall  also  be  liable  to  be  rated  to  any  rate  or  rates 
anthoriaed  to  be  assessed  and  levied  by  the  second 
section  of  the  Act  of  the  Session  of  Parliament  holden 
in  the  twelfth  and  thirteenth  years  of  her  present 
M^esty,  chapter  sixty-five. 

Cap.  XL. 
.An  Act  for  Marriages  in  India. 

(July  24,  1851.) 


THE  MAGISTRATE, 

AHD  PAKOCHIAl  AJTD  M0NICIPAL  LAWTBB. 

dummarB. 
Two  statutes  of  great  practical  importance  to 
Magistrates,  and  calculated,  in  our  opinion,  to 
irork  beneficially  for  tbe  interests  of  the  com- 
mnnitf,  were  passed  at  the  close  of  the  session, 
and  appear  in  our  last  number,  natnely,  "  An 
Act  to  amend  the  Law  relating  to  the  Expenses 
of  Prosecutions,"  and  "An  Act  for  further 
improving  the  Administration  of  Criminal 
iostice."  On  this  occasion  we  limit  our  review 
to  the  former  statute.  The  14  &  15  Vict.  c. 
55  (17  JJaw  T.  183)  is  entitled  "An  Act  to 
amend  the  Law  relating  to  the  Expenses  of 
Prosecutions,  and  to  make  further  Provisions 
for  the  Apprehension  and  Trial  of  Oflfenders." 
Its  main  provisions  are  the  following.  In  the 
first  place  it  repeals  so  much  of  sec.  23  of 
7  Geo.  4,  c.  64,  as  provides  that  in  cases  of  mis- 
demeanour the  power  of  ordering  payment  of 
expenses  and  compensation  shall  not  extend 
to  attendances  before  the  examining  magi- 
strate j  and  ia  addition  to  the  powers 
granted  to  the  Courts,  to  order  payment 
of  costs  and  expenses  in  certain  misde- 
meanors specified  in  the  recited  section  of 
7  Geo.  4,  c.  64,  the  Courts  are  in  future 
empowered  in  like  manner  to  order  costs  and 
expenses  in  any  of  the  misdemeanours  herein- 
after speciSced,  that  is  to  say,  in  all  cases  of 
nnlawfully  and  carnally  knowing  and  abasing 
any  girl  above  the  age  of  ten  years,  and  under 
twelve;  unlawful  abduction  of  any  girl,  being 
unmarried,  under  the  age  of  sixteen,  from  tbe 
possession  or  against  the  will  of  her  father  or 
mother,  or  other  person  having  lawful  care  of 
her ;  and  in  cases  of  consph'acy  to  charge  any- 
one with  a  felony,  or  to  indict  any  person  for 
felony,  or  where  any  parties  have  conspired 
themselves  to  commit  any  felony.  This,  it  will 
be  obvious  to  any  one  practically  acquainted 
with  the  hardships  occasioned  by  the  old  state 
of  Aings,  will  be  found  a  most  salutary  exten- 


sion of  the  power  of  the  Courts,  and  is  calcu- 
lated materially  to  diminish  the  disinclination 
now  too  often  shewn  to  prosecute  offenders  to 
conviction  for  the  crimes  above  enumerated. 
Another  and  a  very  just  enactment  provides, 
that  in  future,  in  every  case  of  assault  brought 
before  justices  for  summary  decision.^  which 
they  shall  be  of  opinion  forms  a  fit  subject  for 
a  prosecution  by  indictment,  the  complainant 
and  witnesses  being  bound  overin  recogniiances 
to  prosecute  and  give  evidence  at  the  Assiies 
or  Sessions  of  tbe  Peace,  every  such  Court 
shall  be  authorised,  at  its  discretion,  to  order 
payment  of  the  costs  and  expenses  of  such 
prosecutor  and  witnesses  so  appearing,  together 
with  compensation  for  their  trouble  and  loss  of 
time,  in  the  same  manner  as  the  Courts  now 
do  in  cases  of  felony. 

In  the  next  place,  the  power  given  to  the 
Quarter  Sessions  by  7  Geo.  4,  e.  64,  to  make 
regulations  as  to  costs  and  expenses  is  repealed, 
but  the  regulations  now  in  force  are  to  remain 
so  until  repealed,  or  until  regulations  relating 
to  the  matter  of  the  same  shall  be  made  under 
the  power  of  this  new  Act ;  and  it  is  declared 
that  henceforth  it  shall  be  lawful  for  one  of  the 
chief  Secretaries  of  State  to  revoke  any  regu- 
lations made  under  the  repealed  provision  of 
7  Geo.  4,  c.  64,  and  to  make  in  substitution 
regulations  as  to  the  scale  of  payment  of  costs 
to  be  paid  to  prosecutors  and  witnesses,  in 
obedience  to  any  recognizance  or  subpoena,  and 
to  persons  who  may  have  been  active  in  the 
apprehension  of  offenders,  and  also  regulations 
as  to  the  scale  of  payment  according  to  which 
certificates  may  be  granted  by  magistrates 
in  respect  of  the  Apenses  of  any  pro- 
secutor or  witness  attending  before  such 
justices,  and  of  any  compensation  for  trouble 
or  loss  of  time  therein,  in  any  case  where 
any  judge  or  Court  is,  under  the  7  Geo.  4,  c.  64, 
or  any  other  Act,  or  this  Act,  empowered  to 
order  payment  of  such  costs  or  compensation ; 
but  the  magistrate's  certificate  is  not  to  be 
conclusive.  The  courts  are,  however,  to  retain 
the  unlimited  discretionary  power  (which  they 
now  possess)  to  order  payments  or  gratuities 
to  any  persons  who  may  have  shown  extra- 
ordinary courage,  skill,  diligence,  and  exertion 
in  or  towards  the  apprehension  of  any  offender. 
Powers  are  next  given  to  Courts  of  Quarter 
Sessions  to  order  payments  to  persons  who 
have  been  active  la  the  apprehension  of  per- 
sons charged  with  murder  or  any  of  the 
offences  specified  in  7  Geo.  4,  c.  64,  in  the 
same  manner  and  degree  as  judges  are  now 
authorised  to  order  such  payments  under  that 
statute.  The  next  clauses  are  very  important. 
They  enact  that  it  shall  be  lawful  for  justices 
at  their  General  Quarter  Sessions,  notice  being 
given  at  a  preceding  Sessions  of  the  motion  for 
that  purpose,  and  for  the  council  of  any 
borough  to  recommend  to  one  of  tbe  principal 
Secretaries  of  State  that  the  clerks  of  the  peace, 
the  clerks  of  Special  and  Petty  Sessions,  and 
the  clerks  of  justices  of  the  peace  within  the 
several  jurisdictions  be  paid  by  salary  instead 
of  fees  and  other  payments ;  provided  that,  in 
fixing  the  salary  of  any  such  clerk,  regard  shall 
be  had  to  the  tenure  of  his  office,  and  to  his 
rights  in  respect  thereof ;  but  no  clerk  of  the 
peace  or  other  clerk  appointed  after  the  passing 
of  this  Act  shall  be  entitled  to  any  compensa- 
tion on  account  of,  a  reduction  of  his  emolu- 
ments occasioned  by  this  enactment,  but  no 
order  is  to  be  made  in  respect  of  such  recom- 
mendation of  the  council  or  governing  body  of 
such  borough,  unless  the  justices  of  such 
borough  certify  their  approval  of  it  to  the 
Secretary  of  State.  In  making  such  recom- 
mendation there  maybe  reserved  to  such  clerk 
of  the  peace  or  other  clerk  certain  descriptions 
of  business  in  which  he  may  still  continue  to 
receive  fees.  The  clerks  so  paid  by  fees  are 
to  account  for  them  to  the  treasurer  in  aid  cf 
the  county  or  borough  rate-fund.  Power  is 
next  given  to  justices  to  remit  fees  in  their 
discretion.  Then  follow  five  clauses  extend- 
ing and  altering  tbe  powers  of  justices  in  Lon- 


don and  Middlesex,  and  an  importait  chae 
enacting  that  in  certain  counties  of  dtiei  ^j 
towns  prisoners  may  be  commiUed  ud  tried 
at  the  Assizes  for  the  adjoinin);  godii^,  Jg^ 
tices  are  empowered  by  order  nude  for  tbtl 
purpose  to  declare  that  any  gsol  or  Iwik  rf 
correction  for  such  county  is  a  fit  piim  i( 
persons  committed  for  trial  at  the  Ajuiiei  Iw 
such  county,  and  prisoners  so  camauutddd 
be,  without  i<i&e(U  corpiu,  removed  bj  tke  |tds 
to  the  common  gaol  of  such  eooDtyis  oiderto 
be  tried  at  the  Assizes  for  snch  comtj,  vd 
while  under  such  removal  thejaretobtcga- 
sidered  in  proper  legal  custody.  Tht  jm. 
sions  of  38  Geo.  3,  c.  53,  tsd  51  Geo.  3, 
c.  100,  as  to  the  execution  of  senteneetasdiik 
costs  are  extended  to  this  Act;  andichediileC, 
annexed  thereto,  defines  the  couotiei  vliidi 
shall  be  considered  next  adjoiaiigdieeigoalM 
of  cities  and  towns  eorponte  is  tbe  fait 
column  specified  of  the  same  icbedok.  Ibe 
Act  is  hmited  to  England.  Such  ire  ibebd- 
ing  features  of  this  important  Act  Witb  tbi 
exception  of  remarking  that  tbe  dioM  bt 
authorising  the  payment  of  cleriaoftbepeMi 
and  justices'  clerks  by  salary  insteidof  toil 
permissive  and  not  directory,  ve  fiS  gtf 
further  comment  upon  it  at  pretest.  Tbeixt 
will  shortly  be  published  is  lir.Fitemii't 
edition  of  the  "  Practical  Stititei  oi  tbe  Set- 
sion,"  accompanied  by  ample  notes  uddiff- 
vations. 

The  only  case  of  interest  to  migiAatei, 
reported  in  our  last  number,  it  tbe  i^  c(  i 
single  j  udge  at  York.  In  tbe  aw  if  B9.  t. 
Bntmby,  17  Law  T.  261,  it  wm  hdd  kj 
Williams,  J.  that  clover  "ii  a  cnliinwinrt 
or  plant  used  for  the  food  of  mm  or  ieu;' 
within  the  43rd  section  of  7  &  S  Gm-4i  ^^ 
and  therefore  the  subject  of  iumj. 

DlMINUTtOJf  OP  PAVPSaiBlt-i  i*m  »  *• 
House  of  Commons  shews  that  ontbliUfWl 
1850,  there  were  831,780  paapen  in  *  »»l»" 
relief,  and  on  the  Ist  of  JulylM»«ll^"*^ 
decrease  of  18,691.  Of  able-boW  fufti  m 
decrease  in  the  same  period  wu  1,905-       ^^ 

Excise  Probbcdtions.— Hbho  »  «*«" ."""' 
an  account  is  given  of  seizures  ii  trneK*"*'! 
the  Excise  of  a-dulterated  tea,  totacto,!*?!".  ™ 
coffee.  In  the  year  ending  tho  jtb  of  i>«^J2 
there  were  1  seizure  of  tea  and  1  f'f™**? 
bacco  there  were  17  seizures  sad  U  F"™J2 
of  pepper  7  seizures  and  23  prosecstoai  M  |w 
or  prosecution  for  adulterated  eoffee  bjtHJ^ 
in  the  same  period.  ijjWk. 

Common  Loi>oino-Hoo»e8.-A«  f""  V™; 
menttook  effect  from  Thursdsj  """^Jv^j 
received  the  Royal  Assent,  for  the  »«[f°?2r 
common  lodging-houses.  The  P'«°'*,'3S 
I  that  it  would  tend  greatly  to  tbe  comfort"**^ 
of  many  of  her  Majesty's  poorer  »''')«*•  "TJ^ 
were  made  for  the  well-ordering  ofcojiiin«"*» 
houses.  Within  the  raetropoUtan  pote  <w^|^ 
commissioners  are  to  execute  the  •?°'*r^_ 
authorities  in  other  pUces.  Notia  f  ^^ 
within  three  months  to  aU  common  '^^^i,, 
keepers  to  register  the  places,  and  « "^Pr!.  i,,  g- 
kept  of  the  number  of  lodgers  sn'bon'"'. "  ^ 
ceivcd  therein.  After  one  month  ot  PJ^^ 
notice,  lodgers  are  not  to  bereceitcd  """^ilBJ 
lodging-house  until  the  samehss  •""-""'^Ljairl 
approved  for  that  purpose,  by  «<"»*  ™"5lLri^ 
„„  *!,-»-  K«i — ipk„  ♦Un  irt«oi  aiithontj't  wa.  .     _. 


on  that  behalf  by  the  local  """TH'  t^  koon. 
gistercd.  Regulation  may  be  mads  tor  »^^  ^^ 
Keepers  of  common  lodging-houses  an  wP^^jj. 
of  fever,  and  at  aU  times  to  be  oP'"  ""Tj^f 
tion,  and,  when  required,  have  the  PfJ'  .3,, 
cleansed.  Penalties  are  to  be  re™««'*'ZZ(u4. 
against  the  Act.  The  new  law  h«s  of^^JTS- 
out  aU  parts  of  the  United  Kingdo^JijaBft 
ception  of  the  City  of  London  or  hbertiei, »" 
as  to  Scotland.  ,;„_  ,  ,tm 

TuaNPiKB  TBDSTS.-It  appes"  ff^l^ 
ordered  by  the  House  of  Commons  toK^|^ 
that  169,650/.  has  at  various  tunes  t"^",  1, 
from  the  Public  Works  Loan  Comm"?^^ 
turnpike  trusts  in  England  and  "»'f^,.,  ^a 
55,232/.  has  been  repaid,  iea.nafl»-*^'^Jr^  it 
5th  January  last,  besides  >"'««*,  ^^  of  i" 
amount  of  15,15U.  In  Scotland  the  lO^fl^ 
loans  was  63,270/.  of  which  6,^^^g^ 
and  56,74-1/.  U  stiU  due,  be|id«s  H,?^- 
interest. 

Police  Cok8tabi.b8.-7j 
by  order  of  the  Hooi 
appears  that  tbjfm 
England  and  ymm, 
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2,695,  and  in  1850,  2,749  police  constables,  the  ex- 
pense of  wbosc  maintenance  last  year  was  200,004/. ' 
being  156,744/.  for  pay  and  allowances,  and  43,260/. ' 
for  incidental  expenses.  | 

The  Law  of  Chcrch-Rates.— The  committee 
of  the  House  of  Commons,  appointed  to  consider 
the  law  of  church-rates,  and  the  difference  of  prac- 
tice which  exists  in  Tarioiu  parts  of  the  country  in 
the  assessment  and  levy  of  such  rates,  report  that 
they  have  examined  the  following  witnesses,  and 
have  agreed  to  report  their  evidence  to  the  House : — 
Mr.  Offor,  Mr.  Courtauld,  Mr.  Pritchard,  Mr.A.C, 
Veley,  Rev.  C.  Barney,  Mr.  Apsley  Pellatt,  Mr. 
Hull  Terrell,  Dr.  Lusbington,  Mr.  Mellor,  Mr. 
FUmaidc,  Mr.  Hodgkin,  Rev.  A.  C.  Wright,  Mr. 
Baines,  Mr.  Barnes,  Rev.  R.  Burgess,  Mr.  R.  New- 
«ome.  Rev.  W.  Selwyn,  Mr.  J.  Couch,  Rev.  F. 
Wade,  Mr.  J.  Bass,  Mr.  W.  H.  Black,  Mr.  J.  Man- 
ning, and  Sir  J.  Dodson. 

Chargeable  Letteiis  in  the  United  King- 
vou. — The  estimated  number  of  letters,  as  apnears 
from  an  official  return,  delivered  as  "  chargeable," 
oaras  last  year  347,069,071. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Two  cases  afiectinn  railways  were  reported  ia 
-our  columns  last  week.  Ia  Williaau  v.  The 
Chester  amd  Holyhead  Raiheay  Compawg, 
17  Law  T.  269>  it  was  held  that  a  contract 

\       made  by  the  secretary  of  a  company,  on  be- 

I  half  of  tbe  company,  in  which  there  have 
been  a  delivery  and  acceptance  of  part  of  the 

I  goods,  and  also  part  payment,  is  not  binding 
upon  them,  unless  authorised  by  the  directors, 

I  or  committee ;  and  such  contract  should  be  by 
deed,  under  seal  of  the  company,  and  signed 
by  the  directors,  as  requirea  by  tbe  Act  of 
Parliament.  The  follovrioK  passage  from  tbe 
judgment  is  well  worth  relating :  "  Persons 

I  dealing  with  these  companies  should  always 
bear  in  mind  that  these  companies  are  corpo- 
rations, and  essentially  different  from  ordinary 
pwtnershipe  or  firms  for  all  purposes  of  con- 
tracts, with  reference  to  evidence  of  giving 
the  legal  authority,  and  they  should  insist 
on  their  contracts  being  made  by  deed, 
ander  seal  of  tbe  company,  or  signed  by  the 
directors  in  the  manner  prescribea  by  the  Act 
of  Parliament.  There  is  no  safety  or  seearity 
for  any  one  dealing  with  such  bodies  on 
any  other  footing."  The  other  case  is  that  of 
Bland  V.  Crowley,  \7  Law  T.  267.  An  agree- 
(Bent  was  in  that  case  made  between  the 
plaintiff  and  the  defendants,  provisional  com- 
mittee-men of  a  railway  company,  whereby  the 
plaintiff  covenanted  to  accede  to  the  passing  of 
the  Bill  for  the  formation  of  the  company 
through  Parliament,  which  he  had  previously 
opposed ;  and  in  consideration  of  such  assent 
the  defendants  covenanted  with  the  plaintiff, 
that  in  the  event  of  the  Bill  passing  the  com- 
pany should  pay  the  plaintiff  for  such  of  his 
lands  intersected  by  tbe  line  as  might  be  re- 
quired or  severed,  at  a  fixed  price,  such  sum 
to  include  all  damage  to  arise  from  severance, 
and  also  to  pay  the  plaintiff  3,000/.  as  com- 
pensation for  Keneral  damage  done  to  his  park, 
&c.  The  Bill  passed,  but  the  railway  was 
abandoned.  The  plaintiff  then  brought  his 
action  of  covenant  to  recover,  amongst  other 
things,  the  3,000/.  Two  judges  held,  against 
Pollock,  dissentiente,  that  the  defendants 
Were  bound  to  pay  the  3,000/.  immediately  after 
the  passing  of  the  Act,  notwithstanding  the 
railway  was  not  constructed  nor  any  damage 
done  ;  one  of  the  reasons,  a*  given  by 
Platt,  B.  being,  that  by  the  recitals  in  the 
deed  the  sole  object  of  tbe  contract  with 
the  directors  was  to  buy  off  plaintiff's  opposi- 
tion, and  the  object  of  tbe  plaintiff  being  to 
Mcure  the  price  for  which  he  would  abandon  it. 


WINDING  UP. 
Last  week  we  gave  in  full  the  very  import- 
ant judgment  delivered  by  tbe  Lord  Chan- 
CKLLOB  and  Lord  Cbanwobth  in  tbe  House 
of  Lords,  on  the  last  day  of  the  session,  in 
Cooper't  and  in  Thotmon's  cases.     In  a  former 


number  (17  LawT.  237)  we  gave  an  outline  of 
the  proceedings  on  the  argument,  on  reference 
by  their  lordships  to  the  judges,  and  the 
opinion  of  the  latter  thereon,  'fbe  formal 
judgment  of  the  House  of  Lords  in  the  matter 
carries  it  no  further ;  it  is  simply  an  approval 
of  the  reasons  stated  for  their  opinion  on  the 
two  cases  by  the  common  law  judges.  Tbe 
point  decided  may,  however,  be  here  repeated  : 
it  is  briefly  as  follows : — A  person  who  has  ac- 
cepted shares  in  a  railway  company,  whether 
he  has  paid  the  deposit  on  them  or  not,  is 
neither  responsible  nor  liable  for  the  expenses  ; 
incurred  in  the  formation  of  such  company,  j 
Some  remarks  on  this  decision  will  be  found, 
ante,  p.  177,  in  our  notice  of  current  law  affect- 
ing joint-stock  companies. 

National  Land  Compakv.— This  company,  the 
Act  for  dissolving  which  was  passed  by  the  House  of 
Lords,  has  been  referred  to  the  Master  in  Chancery 
in  rotation  to  be  wound  up. 

Madrid  and  Valencia  Bailwat.— The  official 
manager  announces  that  as  soon  as  tbe  Masters' 
offices  reopen,  steps  will  be  taken  towards  the  pay- 
ment of  a  dividend  to  the  shareholders  out  of  the 
funds  in  hand,  and  the  assets  accruing  from  thecom- 

firomise ;  but,  in  the  meantime,  it  is  undestood  that 
f  the  Master's  decision  is  appealed  against  no  pro- 
ceeding of  the  kind  can  be  legally  taken. 

PETITIONS,  ORDERS,  MEETINGS,  AP- 
POINTMENTS, CALLS,  &c. 
[ABnonnced,  issued,  and  mad«,  during  the  put  week.] 
lAMrpool   amd  ilanektster  Saw-mUU    and    Timber    Juimi 
Stock  Compaay.—Vurther  call  of  20/.  on  each  share  on 
contribntories,  to  be  paid  as  follows  : — B'.  per  share  on  or 
before  the  lOth  September,  I8S1 ;  lOthDecamber,  ISSl ; 
lOtt  lUnh,  13fi2 ;  aud  10th  Jane,  ISSa,— Saoior. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

J^nminars. 
Our  report  of  tbe  Court  of  Delegates  in  Ire- 
land,  presents  last  week  another  of  those  nu- 
merous cases  under  the  Wills  Act,  where  the 
question  arose  what  was  a  due  compliance  with 
the  statute  as  to  signature  at  the  foot  or  end 
of  the  will.  In  Derinzy  v.  Turner,  17  Law  T. 
271,  it  appeared  that  the  will  was  written  on 
two  sides  of  a  sheet  of  paper,  and  came  down 
to  about  two  inches  from  the  bottom  of  the 
second  page,  which  space  was  left  blank ;  and 
then  at  the  top  of  tbe  third  page,  the  attesta- 
tion clause  was  written,  beside  which  the 
signature  of  the  testatrix  was  affixed,  and  im- 
mediately under,  the  signatures  of  the  wit- 
nesses. It  was  admitted  that  the  testatrix  was 
nearly  blind,  and  required  more  room  for  sig- 
nature than  an  ordinary  person.  The  Court, 
very  properly,  we  think,  held  that  this  was  a 
due  execution  of  the  will  within  the  provisions 
of  the  statute.  It  was  supposed  by  the  framers 
of  the  Wills  Act  that  the  strictness  thereafter 
required  in  the  execution  of  wills  would  obviate 
much  litigation,  and  do  as  much  as  legislative 
enactment  can  accomplish  to  prevent  fraud : 
no  doubt  the  latter  intention  has  been  in  a  large 
degree  fulfilled  by  it,  but  it  is  questionable 
whether  the  certainty  thus  secured  is  not  more 
than  countervailed  by  the  hardships  occasioned 
by  tbe  rigorous  interpretation  of  the  statute. 
We  think  we  speak  within  bounds  when  we 
say,  that  the  number  of  cases  where  parties 
have  been  compelled  to  take  out  letters  of  ad- 
ministration, cunt  testamento  annexo,  have 
more  than  doubled  since  the  operation  of  the 
Wills  Act.  We  are,  however,  glad  to  see  the 
Courts,  as  in  the  instance  now  under  review, 
disposed  to  put  a  more  liberal  interpretation 
on  the  clause  affecting  the  execution  of  wills 
than  at  first  they  were  inclined  to. 


COUNTY  COURTS. 

Summary. 
A  .CASE  relative  to  the  appointment  of  as- 
signees in  insolvency  by  the  judges  of  County 
Courts  came  before  Mr.  Coramiosioner  Phil- 
<  LIPS  a  few  days  ago,  and  is  reported  in  ear 


last  number.  Re  Joseph  Howe,  17  Law  T.  270. 
Id  that  case  the  insolvent  was  heard  in  tbe 
County  Court  of  Lancaster,  and  one  Smith 
appointed  assignee  of  his  estate  and  efleets ; 
but  the  directrans  of  the  statute  10  &  II  Vict, 
c.  102,  s.  10,  requiring  the  judge  to  forward 
tbe  papers  containing  the  notification  of  the 
appointment  and  acceptance  of  the  assigfnee  to 
the  Court-house  of  Insolvency  in  Lincoln's- 
inn-fields,  had  not  been  complied  with.  The 
learned  Commissioner,  on  this  state  of  pro- 
ceedings, held  that  tbe  notification  of  tbe  ap- 
pointment and  acceptance  not  having  been 
duly  mide  to  the  head  Court  of  Inatriveaey, 
pursuant  to  the  directions  of  the  statute,  the 
Court  would  not  take  judicial  notice  that  such 
appointment  and  ucceptance  bad  ever  taken 
place,  and  would  proceed  to  act  upon  an  ap- 
plication by  another  party  for  the  appointmaat 
of  an  assignee,  as  if  there  was  no  sub-assignee. 
As  this  is  an  omission  to  comply  with  a  sta- 
tutory direction  which  is  very  likely  to  be  over- 
looked, it  would  be  well  to  bear  in  mind  this 
decision,  and  to  note  it  in  Macroe's  Praeiiee  cf 
Insolvency.  _^_____ 

SUPERIOR  COURTS  OF  COMMON  LAW. 

FIB8T  BBPOBT. 

{C«iUiKiud  fivm  p9g9  161.) 

Nor  is  this  all ;  at  present  very  .many  actions,  as 
we  have  before  ob^^erred,  are  undefended.  A  defend- 
ant pleads  to  obtain  time ;  he  pleads  in  the  simplest 
manner,  perhaps  merely  denying  his  handwriting  to 
a  bill  sued  on :  when  the  time  for  trial  comes  he 
knows  his  signature  can  be  proved,  and  that  resist- 
ance is  hopeless ;  he  withdraws  his  defence,  and  the 
expense  of  a  trial  is  saved  to  the  parties  j  bat  if 
every  answer  were  open  to  him,  hundreds  of  actions 
thus  settled  would  be  tried,  what  are  called  watching 
briefs  would  be  given,  and  pUintifls  would  be  occa- 
sionally defeated  for  want  of  proof,  to  the  necessi^r 
of  which  attention  had  not  been  called.  Should  it 
be  said  that  a  man  may  now  by  pleading  many  pleas 
put  a  plaintifT  to  all  this  proof,  and  yet  does  not,  tbe 
answer  is,  that  when  he  pleads  he  is  not  desperate, 
the  evil  day  is  at  a  little  distance ;  and  the  fact  is, 
that  since  defendants  have  been  compelled  to  specify 
their  defence  fewer  causes  than  formerly  are  tried  in 
which  the  defend.int  appears  merely  for  tbe  purpose 
of  watching  and  detecting  defects  in  his  adversary's 
proof.  We  think  this  a  consideration  of  much  im- 
portance. 

The  former  commissioners  had  in  their  extensive 
practice  largely  experienced  the  working  of  both  the 
extended  and  the  restricted  use  of  plcadmg,  and  sup- 
ported by  the  opinions  of  the  most  eminent  men  m 
the  profession,  decided  in  favour  of  the  former.  In 
that  decision  we  entirely  concur. 

There  is,  however,  a  class  of  cases  in  which  we 
think  that  pleadin^^s  may  be  dispensed  with,  viz. 
where  the  parties  arc  agreed  upon  the  question  which 
they  desire  to  have  decided,  and  consent  to  raise  it 
for  the  decision  of  the  Court,  without  pleading. 

With  a  view  to  facilitate  parties  who  desire  to 
raise  questions  so  agreed  between  them  to  be  decided 
without  pleading,  we  propose  an  extension  of  tbe 
provisions  of  the  recent  Act,  by  which  parties  were 
enabled,  after  issue  joined,  to  state  facts  in  the  form 
of  a  special  case,  by  consent,  for  the  opinion  of  the 
Court,  and  to  agree  that  judgment  might  be  entered 
for  the  plaintiff  or  defendant  by  confession  or  nolle 
protequi.  That  statute  has  been  extensively  acted 
on,  and  found  renr  beneficial.  We  think  every 
facility  should  be  afforded  to  persons  who  may  desire 
to  have  a  bond  fide  question  of  fact  or  law  decided 
at  the  least  possible  expense,  and  propose  to  extend 
the  provisions  of  that  Act.  It  will  be  observed  that 
the  special  case  authorised  by  the  statute  can  oply 
be  stated  after  issue  joined,  which  necessarily  entaus 
expense  in  compelling  the  parties  to  plead  to  issue  ; 
this  we  propose  to  dispense  with,  and  to  allow  the 
case  to  be  stated  after  writ  issued.  The  writ  we 
propose  to  retain,  as  ■  security  against  any  abuse  of 
the  privilege  conceded  by  the  Act.  We  propose  that 
disputed  questions  of  fact  may,  by  consent,  be  stated 
for  the  determination  of  a  jury  without  pleadings. 
The  form  of  bsue  given  in  the  second  schedule  of 
the  Act  passed  in  the  ninth  year  of  the  present 
reign,  to  amend  the  laws  concerning  games  and 
wagers,  may  be  readily  applied  to  such  cases. 

We  also  recommend  tliat  the  form  of  the  judg- 
ment, which  by  the  .\ct  first  alluded  to  is  limited  to 
one  description  for  the  plaintiff  and  one  for  the  de- 
fendant, may  be  moulded  to  meet  tbe  circumstances 
of  each  case ;  and  we  have  suggested  certain  pro- 
visions as  to  the  costs  of  such  proceedings,  and 
others  enabling  the  parties  to  take  the  opinion  of  a 
!  Court  of  Error  if  they  should  so  agree,  which  pro- 
I  visions  appear  at  large  in  the  suggesUons  annexed  to 
this  report. 
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We  will  now  proceed  to  coosider  the  principal 
objections  made  to  the  present  practice  of  special 
pleading.  They  are,  1st,  the  Tagueness  and  uncer- 
tainty which  is  allowed  in  some  cases;  2Dd,  the 
fiction  which  is  permitted  in  others;  3rd,  undue 
length  and  prolixity ;  4th,  the  lequirement  of  un- 
necessary precision,  accompanied  by  certain  techni- 
cal rules,  the  ezoessive  rigour  of  which  often  leads 
to  a  defeat  of  justice;  5th,  the  power  which  a  party 
now  has  of  passing  by  an  objection  to  his  antagonist's 
pleading  when  the  fault  first  occurs,  and  taking  ad- 
Tantage  of  it  afterwards  when  all  the  expense  of  the 
suit  has  been  incurred,  and  the  defect  cannot  be 
remedied. 

Instances  of  uncertainty  and  vagueness  are  to  be 
found,  1st,  in  the  use  of  what  are  called  the  indebi- 
tain*  counts,  by  which  a  party  suing  another  for  a 
debt  alleges  in  his  declaration  that  Uie  defendant  is 
indebted  to  him  for  goods  sold  and  deliTered,  or  for 
work  and  labour,  or  materials  furnished,  or  money 
>  lent  or  paid  to  his  use,  or  on  an  account  stated, 
without  further  specifying  the  snbject-matter  of  the 
tzansaction,  or  the  circumstances  under  which  the 
debt  arose.  No  doubt  this  mode  of  declaring  is 
inconsistent  with  the  theory  of  pleadinj;,  and  would 
be  insufficient  to  attain  the  desired  objects,  were  it 
not  that  practically  the  same  result  is  effected  by  the 
plaintiff  being  compelled  in  such  cases  to  deliver  with 
nis  declaration  the  particulars  of  his  demand,  and  to 
add  still  more  detailed  and  precise  particulars  if  a 
judge  shall  think  right  to  order  them.  By  these 
means  a  party  sued  obtains  all  the  necessary  informa- 
tion as  to  the  plaintiff's  demand,  more  especially  as, 
in  actions  for  debts,  defendants,  having  generally  had 
previous  demands  made  upon  them,  and  bills  de- 
liveied,  are  pretty  well  aware  of  what  the  claim  is. 
Practiodly,  this  mode  of  pleading,  applied  to  the 
more  simple  class  of  cases,  works  satisfactorily,  and 
we  are  not  disposed  to  meddle  with  it. 

A  particular  objection  under  this  head  may  be 
ndsea  to  the  count  for  money  had  and  received, 
which  form  of  statement  may  be  adopted  in  very 
many  cases  where  it  u  untrue  in  ordinary  parlance 
that  any  money  has  ever  been  received  to  the  plain- 
ti£f*8  use.  Thus,  a  party  having  possession  of  the 
good*  of  another  (for  instance,  a  carrier),  demands  a 
sum  of  money,  to  which  he  is  not  entitled,  as  the 
condition  for  delivering  them  to  their  owner:  the 
owner,  in  order  to  obtain  bis  goods,  pays  the  money 
under  protest;  he  is  allowed  to  recover  it  back  in 
this  form  of  proceeding,  upon  the  leral  intendment 
that  the  money  was  received  by  the  &fendant  to  bis 
(the  plaintiff's)  use.  So  where  there  are  several 
claimants  of  an  office,  and  the  plaintiff  is  really  en- 
titled to  it,  bnt  the  defendant  has  received  some  fees 
belonging  to  it,  asserting  his  right  to  them  and  to  the 
offioei  the  plaintiff  may  recover  the  amount  of  such 
fees  as  money  had  and  received  to  his  use. 

Here,  again,  it  is  obvious  that  the  theory  of  special 
pleading,  as  to  giving  information  to  the  parties,  is 
departed  from;  and  we  have  had  some  hesitation 
whether  we  should  not  recommend  the  disuse  of  this 
artificial  mode  of  stating  Icsal  implications  from  the 
ftcts;  in  lien  of  the  fitcts  themselves.  But  here,  as 
in  the  former  case,  the  rij;ht  tq  particulars  of  the 
demand  materially  diminishes  the  objection;  and 
there  exists  so  much  difference  of  opinion  on  this 
subject,  and  so  strong  an  indisposition  on  the  part  of 
many  members  of  the  profession  whose  opinions  are 
entitled  to  great  weight,  to  relinquish  the  present 
form  of  pleading  in  cases  of  this  nature,  that  we  have 
not  thought  it  right  to  propose  an  iteration. 

Another  instance  of  the  same  defect  is^to  be'found 
in  the  exemption  of  certain  privileged  defendants 
fifom  the  rules  which  compel  a  party  who  intends  in 
his  defence  not  to  deny  the  plaintiff's  facts,  but  to 
lely  on  some  other  matter  of  defence,  to  plrad  such 
matter  specially. 

Instances  of  the  second  head  of  defect,  namely, 
fiction  in  pleading,  occur  in  the  actions  of  trover  and 
detinue.  In  trover,  which  is  an  action  to  recover 
die  value  of  goods  to  which  the  plaintiff  is  entitled, 
and  which  the  defendant  has  converted  to  his  own 
nse,  the  declaration  states  a  loss  by  the  plaintiif,  and 
a  finding  of  them  by  the  defenduit,  when,  in  fiut, 
ntither  of  these  alle^itions  is  true,  nor  is  the  plain- 
tiff required  to  prove  them,  nor  the  defendant  per- 
mitted to  disprove  them.  So  also  in  detinue,  which 
is  an  action  to  recover  the  goods  in  specie  with 
damages  for  their  wrongful  detention,  the  action 
may  be  founded  on  a  supposed  bailment,  even  where 
none  such  has  taken  place.  Another  instance  is  to 
be  found  in  what  is  called  express  colour,  which  will 
be  described  in  a  subsequent  part  of  the  Report. 
We  think  that  these  and  all  similar  fictions  ougnt  to 
be  got  rid  of. 

The  third  main  objection  'to  which  we  have  ad- 
verted is,  undue  length  and  prolixity  of  pleadings  in 
many  cases.  The  redundant  and  tantologiol  modes 
of  expression  whidi  disfigure  legal  plewlings,  and 
the  repetition  of  the  same  thing  in  different  ways, 
are  in  great  measure  to  be  ascribed  to  the  rigour 
with  which  pleadings  are  construed,  which  has  intro- 
duced verbosity  and  length,  from  a  desire  to  omit 
nothing,  to  be  stricUy  precise,  and  to  put  everything 
in  so  many  shape*  that  some  one  at  least  shall  be 


found  to  square  with  the  foot*.  In  some  instances, 
however,  undue  length  is  the  consequence  of  some 
rule  of  law;  for  example,  if  the  pluntiff  declares  on 
a  deed,  and  the  defendant  wishes  to  say  there  is 
something  in  the  deed  which  affords  an  answer,  by 
showing  that  its  language  does  not  admit  of  the  con- 
struction put  upon  It  by  the  plaintiff,  he  must  state 
the  whole  deed,  however  long,  though  the  qoestion 
turns  on  twenty  words.  We  shall  propose,  farther 
on,  some  remedies  for  this  defect. 

We  now  come  to  the  fourth  head  of  objection, — 
the  requirement  of  unnecessary  preduon, — which; 
we  may  in  passing  observe,  gives  rise  in  practice  to 
the  most  serious  complaints  against  the  system  of 
pleading. 

To  insure  precision  the  following  ndes  have  been 
from  the  earliest  period  established :  1,  that  plead- 
ings should  be  certain ;  2,  that  they  should  not  be 
argumentative ;  and,  3,  that  they  should  not  be 
double  or  multifarious. 

The  rule  compelling  certunty  required  a  minute 
statement  of  time,  place,  quantity,  and  other  matters 
of  detail  and  description. 

Practically  it  was  found  impostible  to  tie  par- 
ties to  the  proof  of  such  statements,  whence 
arose  a  sort  of  compromise,  whereby  the  theoretic 
principle  of  pleading  was  preserved,  while  the  go-by 
was  given  to  it  in  practice.  This  was  done  by  aver- 
ring such  statements  under  a  videlicet,  which  gave 
an  appearance  of  precision  to  the  pleading,  while  it 
was  held  that  the  averment  would  be  satisfied  by 
proof  of  Bnj  other  time,  number,  or  quantity,  as 
the  case  might  be.  The  inconvenience  which  re- 
mained and  still  remains  is,  that  if  any  omission  in 
these  respects  appears  upon  the  &ce  of  the  pleadiuft, 
the  pleading  is  informal,  and  open  to  objection  m 
point  of  law.  Thus :  if  in  an  action  on  a  bill  of 
exchange  the  plaintiff  were  to  omit  a  statement  of 
the  day  on  which  it  was  mode,  his  declaration  would 
be  open  to  special  demurrer;  but  he  may  insert 
under  a  videlicet  a  statement  that  it  was  made  on 
any  day  he  thinks  proper  to  insert,  without  being 
held  to  proof  that  it  was  in  fact  then  made.  So  if 
the  plaintiff  were  to  sue  for  wrongfidly  taking  away 
bis  household  furniture,  without  stating  what  sort  of 
articles,  or  their  number,  or  their  value,  his  declara- 
tion would  be  objectionable  on  special  demurrer; 
but  if  he  were  to  insert  a  description  including  every 
sort  of  article,  and  stating  them  to  be  of  any  assign- 
able number,  and  of  any  value,  however  extrava- 
^nt,  this,  while  it  made  his  declaration  valid,  would 
in  no  respect  oblige  the  plaintiff  to  prove  the  num- 
ber or  value  alleged.  Thus  parties  are  compelled  to 
make  allegations  which  are  useless,  but  the  omission 
of  which  may  be  fatal.  Such  a  state  of  things  is 
obviously  most  objectionable. 

The  rule  against  argumentativeness  requires  that 
the  &cts  shw  be  stated  or  denied  positively  and 
diiectif ,  and  not  by  way  of  argument  or  inference. 
Thus,  if  to  a  decUration  alleging  that  the  defendant 
was  indebted  for  goods  sold  ana  delivered,  he  were 
to  plead  that  a  credit  had  been  given  to  him  which 
had  not  expired,  his  plea  would  be  argumentative 
and  bad ;  because  the  declaration  means,  in  point  of 
law,  that  the  debt  was  payable  at  the  time  of  action 
brought,  and  the  defence  set  up  bv  the  plea  would  b« 
an  indirect  and  argumentative  denial  of  the  debt 
being  so  payable.  So  if  to  an  action  for  work  done 
the  aefendaint  were  to  plead  that  the  work  was  only 
to  be  paid  for  if  it  effected  a  certain  object  which  it 
had  fiuled  to  do,  the  plea  would  be  bad  on  a  like 
ground.  So  in  an  action  for  sUnder,  if  the  defendant 
were  to  say  that  he  spoke  the  words,  but  not  in  the 
sense  alleged,  or  that  the  statement  was  a  privileged 
communication,  either  of  these  pleas  would  be  nd, 
as  involved  in  the  more  general  form  of  denial  of  not 
guilty. 

Another  rule  to  which  we  have  referred  is  the  rule 
a^nst  duplicity.  According  to  the  ancient  regula- 
tions of  pleading,  a  party  was  forbidden  to  plead  two 
grounds  for  the  same  cause  of  action  or  defence. 
'Thns,  a  defendant  could  not  at  the  same  time  plead 
that  he  had  paid  a  debt,  and  that  it  wa*  barred  by 
the  Statute  of  Limitations ;  neither  could  a  plaintiff 
in  answer  to  a  plea  of  release  reply  b^  denjring  the 
release,  and  by  further  alleging  that  if  executed  it 
was  procured  by  fraud.  In  Uke  manner  a  party  was 
prohibited  from  denying  the  pleadin|^  of  the  opposite 
party  in  point  of  fact,  and  its  eSeet  in  point  of  law, 
but  was  obliged  to  take  his  choice  between  the  two. 
The  hardship  of  the  rule  with  reference  to  matters  of 
fact  was  partiy  removed  by  a  statute  passed  in  the 
reign  of  Queen  Anne,  for  the  amendment  of  the 
law,  which  provided  that  by  leave  of  the  Court  a  de- 
fendant should  be  at  liberty  to  plead  several  pleas; 
but  the  enactment  did  not  extend  to  any  subsequent 
stage  of  the  pleadings,  so  that  where  several  bets  are 
comprised  in  a  plea,  the  plaintiff  is,  in  many  cases, 
restricted  to  the  denial  of^  some  one  of  them,  and  is 
obliged  to  admit  the  rest  although  they  may  be  un- 
true ;  and  in  no  case  can  a  plaintiff  reply  twofold 
of  answer.    The  injustice  of  compelling  a 


stated  or  the  legal  effect  of  the  statement,  when  both 
may  be  open  to  denial,  requires  no  aipunent. 

Moreover,  though  the  statute  permitted 
pleas,  it  did  not  alter  the  rule  that  each  plea  i 
state  a  lingle  defence  onl]|.  The  result  is,  that  c^> 
tious  objections  of  duplicity  are  aometiiiies  made  to 
pleadings ;  and,  in  the  endeavour  to  avoid  aacfa  ob- 
jections, it  occasionally  happens  that  a  nwnwij 
statement  or  demal  is  omitted,  and  the  pieadiag  far 
want  of  it  is  insufficiait. 

At  the  time  when  the  rule*  a*  to  precisian  atad 
certainty  in  pleading  to  which  we  have  been  refev- 
ring  were  first  inteodnoed,  they  were  calcnlated  to 
preface  considerable  advantages,  witfaoot  tlie  nda- 
chiefs  which  have  since  resulted  from  them. 

Originally  pleading*  were  verbal;  the  adnatet 
or  plnden  appeared  in  Courts  and  stated  the  eaaae 
of  action  or  ground  of  defsnce  in  the  presenoe  at  the 
Court.    Any  deviation  from  the  rules  was  obfected 
to  at  the  time;  tiie  defect  was  at  once  amwidnit 
and  the  issue  in  foet  or  in  law  was  evolved  withoat 
farther  expense  or  delay;  indeed,  the  ptnceedingit 
.judging  horn  the  Year  Books,  had  mote  the  apoear- 
ance  of  a  school  of  disputation,  than  of  real  bosi- 
ness.    When,  however,  the  transadioia  m^A  Ve& 
to  lawsuits  increased,  and  became  more  complicated, 
and  the  carrying  on  pleadings  verbally  or  are  tans  wa 
found  impossible,  the  partiea  were  obliged  to  pot 
their  respective  statements,  into  writi^,  bat  io  a 
form,  still  preserved,  which  supposes  that  the  putiei 
are  orally  pleading  in  the  presence  of  each  othec- 
Unfortunately,  all  the  technical  and  (bmal  iwSea, 
which  were  harmless  so  long  as  the  jdeafinc*  wen 
verbal  and  in  the  presence  of  the  Coot,  taoAj 
admitting  of  immediate  tad  easy  i 


applied  to  them  under  the  altered  mctice;  and  we 
find  that  so  early  as  the  32nd  of  Henry  Mi.  the 
Legislative  interfered  to  remedy  the  miachieb  whkh 
had  then  arisen,  by  providing  that  certain  defects  of 
form,  insaffidentpleading,  or  jeofail,  abooid  be  aided 
after  verdict.  Other  statutes  were  suhsesfocafOy 
passed  for  a  similar  puipose  ;  but  their  ofen- 
tion  was  limited  to  providing  that  oertaia  tedt- 
nical  objections  should  be  cored  by  plfadtng  ew 
(as  it  is  called),  or  after  verdict!  whwi  paitsculaiissrf 
or  pointed  out  by  special  demuner,  those  ohjiirtiniia 
are  still  allowed  to  pievaiL 

The  result  has  been,  that  almost  all  these  aadent 
technicalities  have  been  preserved,  and  still  ealL 
The  reports  abound  in  instancesof  objectiaos  of  ths 
most  technical  description,  whidi  have  been  fadd 
fatal  on  special  demurrer,  and  the  sabtiety  and  ia- 
geouity  of  pleaders  are  constantly  excrased  in 
raising  point*  of  •  purely  formal  aatBR^  men 
espec»Uy  when  it  isdesired  to  evade  a  i 
issue  in  fact. 

In  short,  we  may  say^  that  the  i 
required  is  scarcely  practicable,  exoe^  m  ' 
of  wdl-known  character  and  daily  occaxnaoa.  i* 
which,  former  generations  of  suitors  having 
costs  for  the  s^tlement  of  Uie  law,  the 
have  become  easy  and  inielligible. 

Previously  to  1834,  when  the  pleading  rales  at 
Hilary  Term,  4th  Wm.  4,  were  adopted,  the  ioean* 
venience  was  certainly  of  lees  frequent  OLUuiuta 
than  since  those  rules  came  into  opetatioa;  tar  lo 
long  as  in  the  three  principal  kind  of 
atnmpril,  debt  on  *im|4e  contract,  and 
the  case  (which  constitute  a  very  large  ■v'rity 
indeed  of  all  the  actions  which  are  brcn^^j,  it  wis 
competent  for  the  defendant  to  raise  almost  dl  d^ 
fences  under  the  old  plea  of  the  geoenl  isBae,  the 
evil  was  not  much  felt,  beoanse  the  neceaaty  oC 
answering  the  declaration  by  specially  pleading  Oe 
defence  seldom  arose;  but  when  the  ne 
compelled  the  use  of  special  pleas  in  these 
the  tedinical  and  formal  defects  of  the 


matter 

litigant  to  admit  a  considerable  portion  of  the  state' 

ment  of  his  antagonist,  when  that  statement  may  be  |  tunities  for  captious  objections  have  incnased. 

antm«,  or  of  admitting  either  the  truth  of  the  nets  hope  to  retain  these  advantage*  without  the 


previon*ly  had  existed  in  some  actions  (mly,  I 
extended  to  all,  and  the  inconvenience  was  in 
in  proportion.  Special  demurrers  for  want  of  foam, 
and  for  objections  of  a  technical  nature,  were  mad 
increased.  From  the  necessity  of  specially  plnarfii^g 
all  ^defences  to  actions  in  most  general  mat.  new 
pleas  were  introduced;  and  defendants  who  had  ■• 
real  defence  availed  themselves  of  the  chaace  at  & 
temporary  success  by  pleading  subtle  and  tisckp 
pleas  to  invite  special  demurrers  for  the  mere  piipiwu 
of  delay. 

We  have  already  p(Hnted  oat  the  advantajies  'wkidk 
have  been  gained  by  the  introdaetion  of  the  nsv 
rules.  The  system  of  pleadin);,  which  had  beo 
imperfect  firom  its  partial  appliotion  to  paiticnlsa 
actions,  was  made  more  uniform  and  consistent: 
and  in  all  those  cases  in  which  issues  of  fact  < 
raised,  much  expense  has  been  spared  by  the  i 
tions  in  dispute  being  accuratriy  defined,  b 
saving  to  the  parties  in  consequence  of  facts 
admitted  on  the  record,  and,  in  many  iast 
where  the  question  turned  upon  a  point  of  lav,  by 
the  much  less  expensive  appeal  to  the  Court  ia  tbie 
first  instance,  withont  the  intervention  of  a  jary  tia. 
try  facte  which  were  never  disputed.  But  althniisgh 
a  great  gain  in  point  of  certainty  and  distiiutaeaa  was 
thus  iutroduced,  it  most  be  admitted  that  the  i 
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comitant  inconreniences,  by  the  remedies  which  we 
aif  about  to  propose. 

There  remains  to  be  noticed  the  fifth  and  last 
head  of  objection  to  the  present  practice  of  pleading, 
namely,  the  power  which  a  partjr  has  on  obserring  a 
defect  in  his  adversary's  pleading  to  pass  it  by  till 
after  trial,  and  afterwards  to  raise  it  if  defeated  on 
the  trial;  but  as  tiiis  proceeding  cannot  be  resorted 
to  nntil  after  the  trial  has  taken  place,  it  will  be 
more  oonTenient  to  dispose  of  it  when  we  shall  have 
arrived  at  that  stage  of  the  inquiry  in  a  subsequent 
part  of  this  report. 

Before  proceeding  to  point  out  the  alterations 
which  we  think  necessary,  we  must  deal  with  a  ques- 
tion whidi  has  been  lately  agitated,  viz.,  whether 
pleadings,  instead  of  being  prepared  by  the  parties 
themselves,  shoald  be  settled,  upon  the  verbal  state- 
ments of  the  parties,  by  a  public  officer  specially  ap- 
pointed for  that  purpose.  Such  a  course  would,  m 
our  opinion,  be  highly  inconvenient. 

The  parties  to  a  suit  are  now  at  liberty  to  state 
their  own  case  in  such  mannerias  they  may  consider 
most  &vourable  to  themselves,  subject  to  the  peri] 
of  their  Iprooeedings  being  objected  to  by  their  ad- 
versary, [f  wrong  or  irregunr.  It  has  been  suggested, 
that  a  public  officer  should  be  appointed  to  act  as  a 
kind  of  assessor  or  moderator  between  the  litigant 
parties,  and  settle  and  airaoge  the  issues  betweeif 
them,  whether  of  law  or  tuct.  We  do  not  think  it 
at  all  likely  that  such  an  officer  would  perform  his 
duty  better  or  more  satisfactorily  than  the  present 
private  pleaders,  who,  being  directly  retained  by 
their  dients,  are  naturally  actuated  by  more  zeal  and 
anxiety  for  tfa^  interest  than  a  mere  public  officer 
would  be.  To  ascertain  and  state  the  disputed  point, 
whether  of  law  or  fact,  is  the  aim  and  object  desired, 
and  surely  this  can  as  well  be  done  by  one  party 
stating  his  case  and  the  other  answering  it,  as  by  a 
third  person  taking  the  statement  and  answer,  and 
dealing  with  them  as  an  assessor  and  moderator. 

The  preparation  of  the  pleadings  as  at  present 
(altboogh  they  are  a  very  important  part  of  the  snit) 
is  not  lukble  to  objection  on  the  ground  of  expense. 
The  pleaders  who  usually  draw  them  are  most 
moderately  pud  for  their  skill  and  labour,  their  fees 
being  generally  proportioned  to  the  length  of  the 
draft,  which  is  no  criterion  of  the  amount  of  learn- 
ing or  trouble  bestowed  on  it.  The  proposed  plan 
would  greatly  increase  the  expense,  not  only  to  the 
suitor,  but  to  the  public.  Several  officers  would  be 
re<{uired,  and,  as  the  onlv  persons  fit  would  be  men 
intimately  acquainted  with  the  law  in  all  its  branches, 
their  salaries  would  necessarily  be  high.  Each  party 
to  the  suit  would  he  obliged  to  lay  nis  case  before 
the  officer,  or  instruct  a  pleader  to  draw  the  plead- 
ings, and  then  refer  them  to  the  officer;  aud,  as 
wiestions  would  constantly  arise  as  to  the  form  of 
the  pleadings,  the  parties  would  frequently  deem  it 
necessary  to  attend  before  the  officer  with  their 
pleaders  or  with  counsel.  Appeals  would  con- 
stantly be  made  to  the  Conrt  from  the  decision 
of  the  officer  by  a  party  who  might  consider  the 
issue  in  law  or  fact  to  be  stated  unfavourably  for 
him.  Upon  the  whole,  we  are  of  opinion  that  the 
old  policy  and  principle  of  the  common  law,  which 
leaves  parties  to  act  for  themselves,  should  be 
maintained ;  and  that  the  true  reform  will  be,  to  do 
away  with  technical  and  formal  requirements,  and 
make  the  mode  of  objection  to  uncertainty,  du- 
plicity, or  argumentativeness  as  direct  and  as  little 
dilatory  aaid  expensive  as  possible,  leaving  the  ques- 
tion of  substantial  right  to  the  adjudication  of  the 
Court  and  jury  according  as  the  question  to  be  de- 
dded  shall  be  one  of  law  or  of  fact. 

We  proceed  to  discuss  the  remedies  which  we  have 
to  propoeo  for  the  defects  which  we  have  pointed  out. 

Upoa  reference  to  the  statutes  passed  to  remedy  a 
too  rigid  a.dherence  to  forms,  viz.  32  Hen.  8,  c.  30 ; 
18  Bin.  c  U;  21  Jas.  1,  e.  13;  16  &  17  Chas.  2,  c.  8; 
4  &  5  Ann,  e.  16 ;  5  Geo.  I,  c  13,  it  will  be  found 
that  a  (Ustinction  is  drawn  between  what  is  styled 
the  "  very  right  of  the  cause  and  the  matter  in  law 
appearing  ou  the  pleadings"  and  "formal  defects, 
imperfections,  omissions,  deisalts  in  form,  and  lack 
of  form." 

We  propose  to  give  effect  to  this  distinction,  but 
by  adopting  a  different  course  from  that  pursnaJ  by 
these  statutes.  The  mode  therein  adopted  was  not 
to  declare  that  such  "  formal  defects,  imperfections, 
omiasiaDs,  defaults  in  form,  and  lack  of  form,"  as 
were  therein  referred  to,  should  cease  any  longer  to 
be  of  consequence  or  fatal ;  but,  on  the  contrary,  the 
necessity  for  the  form  was  continued,  by  the  statutes 
merely  enacting  that  the  defect  should  be  specially 
expressed  in  the  demurrer,  and  that  after  a  further 
step  was  had  in  the  cause  no  objection  could  be  taken 
on  account  of  it. 

Now,  what  we  propose  is,  that  the  necessity  for 
the  form  be  absolutely  done  away  with,  and  that 
even-  declaration  and  subsequent  pleading  which 
■hall  dearly  and  distinctly  state  all  such  fiuits  as  are 
''•oessary  to  sustain  the  action,  defence,  or  reply,  as 
the  case  may  be,  shall  be  suffident,  and  that  it  shall 
not  be  nec^sary  that  the  facts  should  he  stated  in 
any  technical  or  formal  language  or  manner,  or  that 
any  technical  or  formal  statements  should  be  used; 


and  that  judgment  shall  in  all  cases  be  given  accord- 
ing "  to  the  very  right  of  the  cause  and  the  matter 
in  law  appearing  on  the  pleadings ;"  and  that  no 
formal  or  techniol  defect,  imperfection,  or  omission, 
default  in  form,  or  lack  of  form,  shall  invalidate  the 
pleading.  To  give  effect  to  which  prindple,  we 
further  propose  that,  except  in  the  cases  more  par- 
ticularly spedfied  presently,  no  pleading  shall  be 
deemed  insnffident  for  any  defect  upon  which  ob- 
jection can  now  be  taken  on  spedal  demurrer  only. 

It  will  be  seen  that  this  at  once  gets  rid  of  all  those 
objections  which  can  only  be  taken  on  special  de- 
murrer, and  that  every  pleading  will  be  judged  of 
according  to  the  very  right  of  the  cause  and  matter 
in  law;  and  tlus  well-understood  distinction  be- 
tween what  is  good  upon  general  demurrer,  although 
bad  on  special,  will  afford  to  all  persons  engaged  in 
the  praotice  of  the  law  a  great  and  most  convenient 
assistance  in  practically  carrying  into  effect  the  new 
provisions;  the  more  so,  as  the  language  of  the 
enactment  above  suggested  has  already  obtained  a 
recognised  interpretation. 

Vfe  believe  that  this  provirion,  rimple  as  it  seems, 
will  go  to  the  root  of  the  evil  compluned  of.  It  will 
at  once  put  an  end  to  all  captious  objections  in 
respect  of  trivial  slips,  words  left  out,  forioal  matter 
omitted,  and  other  faults,  which,  although  quite  im- 
material to  the  merits  of  the  ease,  and  of  no  preju- 
dice to  the  opposite  party,  are,  nevertheless,  at  pre- 
sent, ground  of  objection  by  special  demurrer. 

With  a  view  effectually  to  purify  the  pleadings 
from  fictions  and  needless  averments,  we  propose 
that  all  statements  which  need  not  be  proved,  such 
as  the  statement  of  time,  quantity,  quality,  and 
value,  where  these  are  immaterial,  the  statement  of 
losing  and  finding,  and  bailment  in  actions  for  goods 
or  their  value,  the  statement  or  acts  of  trespass 
having  been  committed  with  force  and  arms  and 
against  the  peace  of  our  lady  the  Queen,  the  state- 
ment of  promises  which  need  not  be  proved,  as  pro- 
mises in  mdebitalut  counts,  and  mutual  promises  to 
perform  agreements,  and  the  like  statements,  be 
omitted ;  and  that  where  any  clearly  unnnecessary 
statement  is  vexatioosly  made,  it  may  be  struck  out 
by  the  Court  or  a  judge,  with  or  without  costs. 

While,  however,  we  think  it  necessarr  to  get  rid 
of  all  requirements  of  a  merely  formal  character,  it 
must  be  obvious  to  every  one  that  some  rules  are 
absolutely  necessary  for  the  attainment  of  what  has 
been  shewn  to  be  the  proper  object  of  pleading.  A 
power  must  exist  of  compelling  parties  to  be 
clear  and  distinct  in  their  statements,  and  there  must 
be  a  remedy  against  ambiguity,  whether  intentional 
or  not.  So,  dso,  a  rambling  pleading,  mixing  up 
several  grounds  of  action  or  defence,  and  composed 
of  different  matters  of  fact  and  law,  would  be  most 
objectionable.  And  it  is  matter  of  obvious  conve- 
nience, in  order  to  avoid  prolixity,  that  the  state- 
ment should  be  one  of  facts,  and  not  of  the  evidence 
of  facts ;  or,  in  other  words,  that  proper  provision 
should  be  made  against  uncertainty,  duplidty,  and 
argumentativeness,  when  they  tend  to  embarrass  the 
opposite  party  in  the  conduct  of  his  case. 

*  A  mode  has  been  suggested  for  providing  against 
these  objections;  viz.,  that  no  special  demurrer  shall 
be  permitted  nn^  the  objecting  party  shall  have 
given  notice  to  his  opponent  of  the  spedfic  objection, 
and  required  him  to  amend  his  pleading,  which  he 
should  be  at  liberty  to  do  without  payment  of 
costs. 

The  objection  to  this  mode  of  remedy  is,  that  a 
qnestion  would  almost  alwajrs  arise,  whether  the 
pleading  objected  to  was  sufficiently  amended  or  not. 
We  are  satisfied  that  a  provision  of  this  kind  would 
only  l«id  to  an  application  to  the  Court  or  a  judge 
at  a  Utet  period  than  that  at  which  we  propose  to 
have  it  made;  and  as  to  the  amendment  without 
costs,  the  notice  of  objection  would  of  necessity  lead 
to  costs ;  besides,  defendants  would  continually  delay 
proceedings  by  unfur  pleading  if  they  were  at  liberty 
to  amend  them  as  a  matter  of  right. 

The  plan  which  we  propose  is  this :  that  where  a 
party  objects  that  a  pleading  is,  by  reason  of  dupli- 
dty, argumentativeness,  or  uncertainty,  defective  in 
a  particular  calculated  to  embarrass  or  mislead,  he 
shall  take  out  a  summons  before  a  judge,  in  which 
the  defect  of  which  he  complains  shall  be  s|>edfied. 
Upon  the  hearing  of  the  summons,  if  the  judge  is 
of  opinion  that  the  pleading  is  suffident  in  the  par- 
ticular complained  of,  his  decision  shall  be  final; 
if  he  is  of  opinion  that  the  pleading  ought  to  be 
amended,  he  shall  so  order.  In  the  event  of  the 
party  pleading  refusing  to  amend,  his  opponent  shall 
be  at  liberty  to  demur,  stating  as  the  ground  of  de- 
murrer the  defect  of  which  he  complained  in  the 
summons;  and  if  the  Court  shall  be  of  the  same 
opinion  as  the  judge,  they  shall  be  at  liberty  to  give 
judgment  against  the  party  pleading,  or  give  leave  to 
amend  on  such  terms  as  they  think  fit  to  impose, 
and  upon  such  judgment  no  error  shall  lie  in  respect 
of  any  formal  olqection.  This  mode  of  remedy  is 
much  preferable  to  that  by  spedal  demurrer;  it  has 
for  its  direct  object  that  which  should  be  the  object 
in  such  a  case,  the  amendment  of  the  defect  com- 
plained of.  To  hold  that  a  pleading  is  bad,  because 
more  or  less  obscure,  seems  unreasonable,  unless 


the  party  pleading  will  not  amend,  and  dear  up  the 
obscurity  when  it  is  pointed  ont  to  him.  The  appli- 
cation to  a  single  judge  by  summons  is  attended  with 
very  trifling  expense,  and  we  hope  will  at  a  future 
time  be  still  less  expensive.  The  judgment  of  the 
judge  will  not  be  final  as  to  the  result  of  the  cause. 
If  be  decides  against  the  party  complaining,  he  only 
compels  him  to  answer  the  pleading  as  it  stands,  u 
he  decides  agunat  the  party  pleading,  his  decision  !• 
not  finsi,  if  the  party  thinks  fit  to  refuse  to  amend. 
In  truth,  we  believe  the  actual  appearance  before  the 
judge  will  seldom  take  place ;  at  least  in  cases  where 
the  parties  mean  fairly.  There  will  be  no  such 
temptation  on  account  of  costs  as  arises  upon  a  spe- 
cial demurrer,*)  induce  a  party  to  take  out  such  a 
summons,  unless  he  feels  himself  in  real  difficulty  ; 
and  if  there  be  sudi  a  difficulty,  we  believe  that  in 
nineteen  cases  out  of  twenty  an  o1»ection,^  when 
pointed  ont  by  a  summons,  instead  of  a  spedal  de- 
murrer, will  be  at  once  amended. 

In  order  to  confirm  the  jurisdiction  now  exerdsed 
by  the  judges  over  tricky  pleadings,  and  to  extend  it 
to  the  case  of  colourable  amendments,  we  further 
propose  tiiat  the  Conrt  or  a  judge  shall  have  power 
ID  all  cases  to  set  aside  pleadinp  clearly  frivolous  or 
ve.xatious,  or  colonrably  amended  in  pretended  com- 
pliance with  a  judge's  order  to  aineno. 

The  result  of  the  alteration  which  w;e  thna  pro- 
pose is,  that  objections  in  point  of  law  will  hereafter 
be  confined  to  matters  of  substance,  instead  of  being- 
raised  on  mere  matters  of  form  and  subtle  techni- 
calities. 

The  privilege  which  under  various  statutes  land- 
lords, justices  of  the  peace,  constables,  and  others, 
have  of  pleading  the  general  issue,  and  giving  tlw 
special  matter  in  evidence,  is  (as  we  have  before  ob- 
served) justly  open  to  the  charge  of  introducing 
vagueness  and  uncert^ty  into  the  proceedings. 
The  same  reasons  whidi  render  it  just  and  conve- 
nient that  a  plaintiff  should  have  notice  of  the 
ground  of  defence  on  which  the  defendant  intends 
to  rely,  apply  eqnallv  to  actions  against  defendants 
who  at  present  are  thus  privileged  :  and  we  see  no 
reason  why  particular  classes  of  defendants  shoulf 
be  exempt  from  furnishing  such  information,  orwhy 
there  should  be  privileged  classes  in  a  Court  of  jus- 
tice. Besides,  one  reason  for  allowing  such  a  privi- 
lege, viz.  the  difficulty  of  pladng  special  defences  oa 
the  record,  will,  we  trust,  be  obviated  by  what  wa 
have  already  propc«ed.  We,  therefore,  recommend, 
that  all  statutor]r  enactments  allowing  parties  to 
plead  the  general  issue  or  other  general  plea,  and  tiy 
give  spedal  matter  in  evidence  under  such  genera) 
plea,  be  repealed. 

Under  the  head  of  fictions  in  pleading  we  think  it 
right  expressly  to  provide  by  name  that  what  is  called 
express  colour  be  abolished. 

It  is  a  rale  that  pleadings  must  not  be  argnmenta- 
tive.  This  has  given  rise  to  a  form  of  pleadinir 
which  is  called  express  colour.  Thus,  if  to  a  decla- 
ration stating  that  the  plaintiff  is  pouesaed  of  a. 
house,  the  defendant  should  plead,  stating  that  the 
house  was  his,  the  plea  would  be  bad,  upon  the 
ground  that  it  is  an  ai^^umentative  and  indirect  denial 
of  the  statement  that  the  house  is  in  the  possession 
of  the  phuntiff ;  but  if  the  defendant  were  to  state  and 
shew  that  he  had  a  good  title  to  the  boose,  and  admit 
the  plaintiff's  possession  in  fact,  but  surmise  that 
the  plaintiff  was  in  possession  by  some  bad  title,  the 
plea  would  be  gooa,  because  it  would  give  colour  to 
the  plaintiff's  alleged  possession.  The  surmise  might 
be  entirely  false,  but  the  plaintiff  could  not  deny  it^ 
as  if  he  did  he  would  be  met  by  the  answer,  that  it 
was  immaterial  whether  or  not  that  was  the  title  n^n 
which  he  relied,  for  if  the  defendant  have  the  title 
alleged,  it  does  not  signify  whether  the  plaintitTs 
pretended  title  was  correctly  stated  or  not.  We 
think  that  such  a  proceeding,  however  ingenious,  i* 
too  subtle,  and  ought  to  be  almlished,  and  we  recom- 
mend its  abolition  accordingly. 

Under  the  same  head  of  fiction,  besides  the  untrue 
statements  in  trover  and  detinue  which  we  have 
already  pointed  out,  fall  the  various  fictitious  pro- 
ceedings in  the  action  of  ejectment.  We  recommend 
the  abolition  of  those  fictions,  sod  the  substitution 
of  a  simple  and  intelligible  mode  of  procedure  ;  but 
by  reason  of  the  great  importance  of  the  action  of 
ejectment,  aud  diedifference  between  the  proceedings 
in  it  and  other  actions,  it  will  be  treated  of  separately 
in  a  subseqnent  part  of  our  Report. 

To  prevent  needless  length,  we  propose  to  do  away 
with  profert  and  oyer.  At  present,  generally  speak- 
ing, if  a  plaintiff  sue  on  a  deed  to  which  he  is  a 
party  and  which  is  in  his  possession,  he  must  make 
profert  of  it,  that  is,  offer  to  produce  it  in  Court; 
and  his  opponent,  if  he  wishes  to  bring  any  part  M 
the  deed  before  the  Court  for  the  purpose  of  plead- 
ing, must  crave  oyer,  or  pray  to  have  it  read.  The 
whole  deed,  however  long  and  unnecessary,  is  then 
set  forth,  and  becomes  part  of  tho  pleading  of  the 
person  who  sues  upon  it  In  the  case  of  writings 
not  under  seal,  no  profert  is  required.  There  can 
be  no  good  reason  for  pladng  them  on  a  different 
footing,  for  there  is  no  more  need  to  set  forth  a 
writing  under  seal  than  a  writin|[  not  under  seal ; 
there  is  as  much  reason  for  giving  inspection  and 
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copy  of  one  as  of  the  other.  Wbetber  a  party  be 
«oatled  to  aach  inspection  in  Courts  of  Common 
Law  is  always  a  question  of  much  doubt ;  and,  ex- 
cept in  policy  causes,  these  Courts  exercise  a  very 
onoertain  jurisdiction  on  the  subject.  We  think  that 
wherever  inspection  of  any  document  can  be  had  by 
k  bill  of  discovery,  it  shonld  be  obtainable  in  any 
Court  of  Common  Law  where  the  suit  is  pending,  and 
we  have  recommended  that  provision  shonld  be  made 
to  that  e6fect. 

With  a  view  at  once  to  curtail  unnecessary  pro- 
lixity, and  to  remove  a  temptation  which  at  present 
exists  to  raise  unjust  diflSculties  by  denying  facts, 
which  according  to  the  prrsentAvidoos  prac- 
tice are  apparently  denied,  ana  so  put  in 
itsne,  rimply  because  they  are  expressly  asserted, 
we  think  that  where  the  right  of  a  party 
pleading  depends  upon  the  performance  of  conditions 
precedent,  he  ought  to  be  allowed  to  aver  perform- 
ance of  such  conditions  generally.  This  probably 
would  be  one  of  the  consequences  of  the  abolition  of 
the  special  demurrer;  but  we  think  it  had  better  be 
mhstuttively  enacted.  We  do  not,  however,  pro- 
pose that  the  opposite  party  shall  be  at  liberty  to 
traverse  the  averment  generally,  but  that  he  shall 
be  required  to  specify  what  conditions  precedent  lie 
insists  have  not  been  performed.  We  think  that, 
practicalljr,  this  would  have  a  tendency  to  cause 
many  actions  to  be  defended  on  their  merits  alone. 
At  present  a  defendant  is  tempted  to  deny  every 
allegation  of  performance  contained  in  the  declara- 
tion ;  but  in  the  altered  mode  of  pleading  he  would, 
in  all  probability,  confine  himself  to  the  denial  of 
the  performance  of  some  condition  which  he  really 
belieres  has  not  been  performed. 
(To  In  ctmlinutd.) 


THE  LAWYER. 

Sumnoro. 
Equity  Fractzck.  —  A  esse  in  the  Lair  of 
Evidence  of  some  interest  as  involving  the 
matter  of  professional  con&dence  between  So- 
licitor and  client,  was  decided  by  Vice-Chan- 
cellor Knight  Brucb  last  week.  Weallade 
to  Lodge  v.  Priehard,  17  Law  T.  263.  In  that 
case  plaintiff's  residuary  legatee  filed  his  bill 
against  the  defendants,  as  executors,  for  the 
iMual  aoeoants,  and  prayed  that  the  purchase 
by  them  of  certain  shares  in  a  ship  which  had 
formed  part  of  the  testator's  estate  should 
be  set  aside.  The  defence  to  the  special 
relief  so  prayed  was,  that  the  residuary  lega- 
tees, by  themselves  unable  to  sell  the  shares, 
had  caused  them  to  be  valued,  and  requested 
the  executors  to  become  nurchasers.  This 
they  declined,  on  the  ground  that  they  would 
not  be  justified  in  equity  in  malcing  such  a 
purchase  from  the  cestuis  que  trmt.  The  lega- 
tees therefore,  to  obviate  this  objection,  sent 
dieir  solicitor  to  the  executors  with  a  docu- 
ment wherein  they  expressed  their  willingness 
to  sell  their  interest  in  the  shares  for  1,200/. 
"  to  any  person  or  persons."  To  prove  this 
defence  the  solicitor  who  conducted  the  nego- 
ciation  was  examined,  and  the  document  in 
question  was  set  out  in  his  evidence.  The 
Vice-Chancellor,  however,  ruled  that  "  the 
document  was  so  associated,  blended,  and 
united  with  professional  confidence  existing 
between  the  solicitor  and  bis  employer, — it  was 
so  infected  with  professional  confidence, — that 
be  could  not  cull  and  select  any  part  of  it. 
The  whole  was  affected  by  the  original  con- 
fidence. This  is  a  fwint  which  it  would  be 
well  to  note  in  PulUng's  Law  of  Attorneys, 
and  in  Phillips  or  Taylor,  or  any  other  work 
on  Evidence  which  may  be  in  the  library. 
The  other  point  reported  last  week,  and  re- 
quiring notice  here,  is,  whether  a  trust  in  a 
will  to  keep  up  policies  of  assurance  on  lives 
is  not  void  as  being  an  accumulation  within 
the  Thellnson  Act.  In  the  case  Bastil  v. 
Litter,  17  Law  T.  563,  the  Vice- Chancellor 
held  it  was  not. 

Common  Law. — Some  remarks  on  an  in- 
teresting case  last  week  reported  on  the  Lew 
of  Contracts  {Sievewright  v.  Archibald,  17  Law 
T.  364)  will  be  found  in  the  Mercantile  Law- 
yer; and  a  case  in  the  Exchequer  (Bland  v. 
Crowley)  is  reviewed  in  the  Joint-Stock  Com- 
panies Law  Journal.  Two  cases  of  interest, 
decided  at  Nisi  Prius,  are  reported  in  last 
number.    The  first  is  HeUaby  v.  Weaver,  17 


Law  T.  271 ;  the  question  there  was  whether 
the  defendant  was  a  common  carrier.  He  had 
been  accustomed  to  collect  goods  in  Worcester, 
and  send  them  by  railway  to  their  destina- 
tion, sometimes  receiving  the  whole  costs  of 
carriage,  at  others  only  the  charge  for  convey- 
ance to  the  station.  In  the  case  before  the 
Court  the  defendant  received  goods  for  trans- 
mission to  Exeter,  and  received  the  charge  for 
conveying  them  the  entire  distance.  Lord 
Campbell,  C.J.  ruled  that  the  defendant  was  a 
common  carrier. 

The  Law  of  Evidence  Act  was  so  fully  re- 
viewed in  a  separate  article  last  week,  that  it 
were  needless  to  state  the  purpose  and  effect  of 
the  various  clauses  here.  {Vide  17  Law  T.  191). 

Subjoined  we  give  a  report  of  the  proceed- 
ings at  the  monthly  meeting  of  the  managing 
committee  of  the  Metropolitan  and  Provincial 
Law  Association. 


THE    MERCANTILE   LAWYER. 

The  case  of  Sievearighl  v.  Archibald,  reported  in 
our  last  number  (17  Law  T.  264),  contains  some 
extremely  valuable  information  on  the  law  of  mer- 
cantile contracts.  In  that  case,  a  broker  having 
authority  to  negotiate  a  contract  between  two  parties 
for  the  nle  of  iron,  sent  a  sold  note  to  the  seller,  in 
which  the  iron  was  described  as  Dunlop'i  Pig  Iron. 
It  appeared  IhatDunlop's  was  a  description  of  Scotch 
iron,  and  that  the  contract  which  the  defendant  had 
authority  to  negotiate  was  for  the  sale  and  purchase 
of  DmUop't  Pig  Iron.  The  defendant  had  refused 
to  receive  the  iron,  and  the  action  was  brought  for 
such  refusal.  There  was  evidence  of  a  general  ad- 
mission by  the  defendant  of  bis  liability  for  a 
breach  of  some  contract  to  purchase  iron.  There 
was  no  entry  of  the  contract  in  the  broker's  book 
signed  by  the  broker  or  by  either  party,  and  it  was 
held  (Erie,  J.  diuentiente),  that  there  was  no  bind- 
ing contract  between  the  parties,  either  in  the  terms 
of  the  bought  or  of  the  sold  note,  the  variance  be- 
tween them  being  fatal,  and  that  there  was  nothing 
in  the  admission  of  the  defendant  to  warrant  the 
jury  in  finding  that  the  defendant  had  ratified  a 
contract  in  the  terms  of  either  the  bought  or  the 
sold  note. 

The  Lord  Chief  Justice,  'at  the  conclusion  of 
his  judgment,  expressed  a  wish  that  the  decision  of 
the  Court  might  be  reviewed  by  a  Court  of  Error. 
Tt  becomes,  therefore,  the  more  necessary  to  look 
into  the  reasonings  of  the  learned  judges  before 
assuming  that  the  decision  of  the  majority  settles 
the  question  at  issue,  which,  as  it  affects  so  large  a 
class  of  commercial  contracts,  is  one  of  great  im- 
portance. This  question,  as  Mr.  Justice  Pattcson 
expressed  it,  was  simply  whether  there  had  been 
any  written  note  or  memorandttm  qf  the  contract 
declared  on,  and  tiyned  by  the  party  to  be  charged, 
within  the  meaning  of  the  Statute  of  Frauds. 

Mr.  Justice  Eble,  it  will  be  seen,  elaborately  re- 
views the  whole  of  the  cases  relating  to  contracts 
made  through  the  intervention  of  brokers.  The  form 
of  the  instruments  used  in  snob  cases,  he  observes, 
"iiitronyto  iheie  that  they  are  not  intended  to 
eomtitute  a  contract  in  writing ;  but  to  give  in- 
formation from  the  agent  to  the  principal  of  that 
which  has  been  done  on  his  behalf,  and  the  buyer 
is  informed  of  his  purchase,  and  the  seller  of 
hk  sale ;"  and  his  lordship  continues,  "  no  person 
acquainted  with  legal  consequences  would  intend  to 
make  a  writtea  contract  depend  on  separate  instru- 
ments, sent  at  various  times  in  various  forms, 
neither  party  having  seen  both  instruments — such  a 
process  is  contrary  to  the  nature  of  contracting,  of 
which  the  essence  is  interchange  and  consent  at  a 
certain  and  the  same  time.  The  governing  prin- 
ciple in  respect  of  contracts  is  to  give  effect  to  the 
intention  of  the  parties,  and  where  the  intention  to 
contract  is  clear,  it  seems  contrary  to  that  principle 
to  defeat  it  because  bought  and  sold  notes  have 
been  delivered  which  disagree." 

Mr.  Justice  Fatteson,  however,  meets  this 
reasoning  by  the  feet  that  it  it  not  the  contract 
iteelf  which  the  itatiUe  require!  to  be  in  wriling, 
but  tome  note  or  wtemorandum  thereof,  signed  by 
the  party  to  be  charged  or  bis  agent.  "  In  this 
ease,"  be  observes,  "the  contract  was  made  by  a 
broker  acting  for  both  parties,  but  such  con- 
tract was  not  in  writing,  signed  by  him  or  them. 
If  there  be  any  writing  to  satisfy  the  statute,  it 
must  be  some  subsequent  memorandum  in  writing 
signed  by  the  defendant  or  bis  agent.     There  are 


subsequent  memoranda  in  writiiij,  imi  V,^ 
broker,  namely,  the  bought  and  ioldiioto,-.rt2 
of  these,  if  either,  is  the  memorinduB  ^  n^ 
signed  by  the  defendant  or  hii  i^t !  .  ^j 
this  were  ret  itUegra,  I  am  «troii|lf  iajaj^' J; 
I  should  hold  the  bought  and  told  vta  imS 
not  to  be  a  memorandam  to  ntiiff  tii  Su^!( 
Frauds  ;  but  I  consider  that  point  to  bt  t«  iWl 
settled  to  admit  of  any  discuuion;  yet  tlm'iiii 
cate  in  which  they  differed  when  the  Cow  ^ 
upheld  a  contract,  plainly  ihevin;  tint  ttie  tn 
together  have  been  considered  the  memon^ 

binding  both  parties The  qntu 

is  not  whether  either  of  the  nottieoirespovliitt 
the  contract,  originally  mide  by  vord  of  mtk 
but  whether  either  of  the  notei  made  Mpath 
per  te  be  a  signed  memonndom,  ind  biidif  ni 
either  party." 

Lord  Campbell,  C.J.  adopting  the  naguar  of 
Pattbson,  J.  observes,  "irAere  (ien  lain  a 
entry  qf  the  contract  by  IkebnktrkktM, 
signed  by  bim,  I  should  hold,  vithost  ksDtka, 
notwithstanding  some  diets  or  iappo«dnCii{g{ 
Lord  Temtbkdex  in  Thonlon  i.  Ibu  to  U 
contrary,  that  the  entry  is  the  binding  ennK  b^ 
tweeo  the  parties,  and  that  the  mimke  uilei; 
him  in  sending  a  copy  of  it  iatkei^egfi 
boagbt  and  sold  note,  would  not  diet  in  n. 
lidity.  .  .  .  The  broker,  to  tare  UadfMiUe, 
now  omits  to  enter  or  sign  any  contnctiiAetak, 
and  still  sends  bought  and  sold  notes  ubdon.  U 
these  egree,  they  are  held  to  cooslitiiti  ■  biD£i{ 
contract.  If  there  be  any  material  rahuct  bitiia 
them,  they  are  both  nuUitiei  and  thnii  le 
binding  contract." 

There  are  some  observations  inLordCiiniu'i 
judgment,  on  the  extreme  iacosTeniesaceooiKd 
by  the  systematic  carelessness  of  Qty  bnko, 
which  might  do  much  good  if  properly  itlaiUk 
by  the  Corporation  of  London,  who,  by  um* 
custom  conferred  by  Act  of  Parlla««t,bmifc 
governance  and  regulation  of  broken  tiilia  lie 
City.  The  remuneration  to'City  brokenafaaw 
liberal  than  that  ordinarily  awarded  to  Inyo  ai 
other  classes  of  superior  education,  ail  it  ■  i^ 
remarkable  what  a  number  of  dUpttei  m  «» 
sioned  by  their  neglect.  In  many  Inda  •  ilip 
misdescription  of  the  article  sold  ii  rf  aMt 
as  may  be  gathered  from  the  receatoK  rf ^ 
V.  Bird,  16  Law  T.  324,  and  tbetei»i'*« 
present  case  is  calculated  to  prodseepn**'*' 
pelting  in  commercial  dealings  ths  •^•'"'J 
particularity  which  it  is  the  pecnliii  fW"*  * 
lawyers  to  inculcate. 


NOTES  ON  RJCENT  CASES. 

statute  of  Limitationi—Evideiut  <f  ^^ 

thew  that  the  action  wot  brotfU  rim  u 

yeartfrom  the  time  qf  the  acerm!')!^'^ 

qf  action.     {Walter  r.    Collick,  i  O'Mi 

PrUchard  v.  Bagthawe,  17  Law  !■  '"i " 

L.J.  161.  C.P.)  ^^ 

This  is  a  very  practical  subject,  and  ."•j™J 

difficulty  has  arisen  upon  it  since  the  '•"''T'^ 

Process  Act  (2  Wm.  4,  c.  39),  wW*  b»"*'r 

been  entirely  removed   by  jodidal  deeisoj.  w 

latest  case,  Pritchardy.  BagikaweM^^^ 

Pleas,  has  decided  in  conformity  with  H«Mf  • 

CoUick,  in  the  Court  of  Exchequer,  thataortS" 

bar  the  Statute  of  LimiUtions  ia  o*'_~J!ai 

of  summons  has  been  issued,  but  not  aerreim" 


tttd 


the  six  yeare,  the  seoond  or  sabseqaat 
summons  mnst,  at  the  time  a  copy  "^  * 'j  j 
contain  the  indorsement  required  by  "'jJZJ 
c.  39,  8.  10,  and  that  tiie  roU  and  f«.!™r^ 
selves,  although  containing  such  "S"^*"?  "°^ 
menu,  are  not  evidence  of  such  mH"™™" 
having  been  made  at  that  time.  ^.  j^ 

Two  poinU  were  left  undecided ;  the  Uw> 
Common  Pleas  expressly  refrain  from  P"°<  ' 
opinion  (1)  ai  to  Uie  time  when  the  "»"??!, 
are  to  be  made  on  the  intermediate  ^^^?^ 
the  firet  writ  of  summons  issued  and  the  "'^^ 
of  which  is  served  and  (2)  »P''"*X'°.C- 
point  in  a  practical  view,  whether  tnew  ■"  ^ 
ments  in  the  case  of  nonbailsble  prtwea-  ^ 
made  by  any  other  person  than  the  jmrn  » 
attorney.  ^    urf4e 

The  whok  question  arises  upon  «««»»"'  ^\ 
2  Wm.  4.  c.  39   (the  Uniformity  of  P|<.«^*2l 
which  we  propose  to  consider  m  the  "yr^  ^ 
afterwards  the  judicial  interpretation  oi  n  •" 
decided  cases.  .    ,a,_ 

The  following  are  the  words  of  lectioo  iw  _ 

That  no  writ  issued  by  authority  of  this  Art 
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be  in  force  for  more  than  four  calendar  months  from 
the  day  of  the  date  thereof  including  the  day  of 
noh  date,  bat  ererr  writ  of  sammons  and  eapia* 
■ay  be  eontiinied  by  ahat  and  phiriti  as  the  case 
may  require,  if  any  defendant  therein  named  may  not 
have  bwn  arrested  thereon  or  served  therewith :  pro- 
vided always  that  no  first  writ  shall  be  arailable  to 
prerent  the  operation  of  any  statnte  whereby  the 
time  for  the  commencement  of  the  action  may  be 
fimited,  unless  the  defendant  shall  be  arrested  theieon 
er  served  therewith,  or  proceedings  to  or  towwds 
outlawry  shall  be  had  thereupon,  or  unless  suoh  writ 
■ndererywrit  (if  any),  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned,  noa  ett  matithu, 
and  entered  of  record  wi&in  one  calendar  month  next 
after  the  expiration  thereof ;  and  unless  every  writ 
imed  in  continnation  of  a  preceding  writ  shall  be 
issned  within  one  sudi  calendar  month  after  the  ex- 
piration of  the  preceding  writ,  and  shall  contain  a 
memorandum,  indorsed  thereon  or  subscribed 
thereto,  specifying  the  day  of  the  date  of  the  first 
writ  and  rehtm,  to  be  made  in  bailable  process  by 
the  sheriff  or  otiier  officer  to  whom  the  writ  shall  be 
directed,  or  his  sneeessra-  in  office,  and  in  process 
not  bailable,  by  the  plaintiff  or  bis  attorney  soing 
out  the  same,  as  the  cue  may  be. 

Some  doubt  has  been  expressed  as  to  the  acenracy 
of  the  words,  "and  return,"  ia  the  latter  part  of 
this  section.  lo  WUliamtv.  WUlimu,  10  M.  &  W. 
178,  it  was  decided  that  the  section  means  that  the 
indorsement  shall  specify  not  only  the  date  of  the 
first  writ,  bnt  also  that  of  the  return,  on  the 
assumption  that  the  word  was  "and;"  but  in 
Hunter  v.  Caldwell,  lOQ.B.  79,  where  WillanuT. 
Willianu  was  cited,  and  the  Court  took  time  to 
consider  its  judgment,  Lord  Deiiman,  C.J.  in  the 
jadgment  said,  "  this  word  sboold  probably  be 
'meh,'  "  alluding  to  the  word  "  and  "  in  the  above 
passage.  In  the  6th  and  7th  sections  of  Arcbbold's 
Practice,  there  is  this  note  : — "  In  the  printed  copy 
of  the  Act,  instead  of  the  word  '  soeb,'  the  con- 
jonction  '  and '  is  improperly  inserted."  Bnt  in 
the  eighth  edition  this  note  has  been  omitted,  and 
the  reading  adopted  in  Willumu  v.  William*  sub- 
•titnted. 

The  'writ  of  summons  as  the  process  for  the  com- 
meBcement  of  personal  actions,  waa  originated  by 
the  Uniformity  Procesa  Act ;  and  sec.  10  enacts, 
that  no  such  writ  shall  be  in  force  for  more  than 
four  oal  endar  months,  that  is,  no  such  writ  shall  be 
ezeeated  after  that  period  from-its  dste.  But  an 
exception  has  been  made  in  cases  where  service  of  a 
writ  of  summons  has  been  made  after  that  period 
by  consent ;  and  in  such  the  Courts  have  refused 
to  let  aside  the  service.  (Pearce  v.  Swain,  7 
M.  &.  W.  543  ;  Coatnr.  Sandy,  2  Sc.  N.  R.  535.) 
The  following  is  a  singular  absurdity  in  the  lon- 
t  gaage  of  this  section.     "  No  first  writ  shall  be 

available,  &c.  unless  the  defendant  shall  be  arrested 
thereon,  or  served  therewith,  &c.  or  unless  snch 
writ  (i.  e.  such  first  writ)  and  every  virit  issued 
'^  in  continuation  of  a  preceding  writ,  shall  be  re- 
turned non  ett  inventtu,  and  entered  of  record 
within  one  calendar  month  next  after  the  expira- 
tion thereof,"  &c.  If  this  is  literally  construed, 
the  last  writ,  as  well  as  all  the  intermediate  ones, 
ia  to  be  returned  non  e><  inventut,  and  entered  of 
reoord,  though  the  last  writ  may  have  been  served 
on  the  defendant.  There  can  be  no  doubt  that 
the  last  writ  is  a  writ  issued  in  continnation  of  a 
preceding  writ,  ao4  that  it  cannot  be  in  force  for 
more  than  four  calendar  months.  Service  of  the 
writ  may  or  may  not  hare  been  duly  effected,  but 
■till  the  writ  itself  expires ;  in  the  case  of  service 
its  force  ia  spent  ip$o  faeto,  and  in  the  case  of 
noD-cervioe  it  expires  at  Uie  end  of  the  four  months 
hj  virtue  of  thb  first  claose  of  this  section. ' 

Soon  after  the  passing  of  the  Uniformity  of  Pro- 
cess Act  it  was  decided  that  a  writ  of  summons 
issued  under  section  10,  to  bar  the  operation  of  the 
Statute  of  Limitations,  might  be  returned  non  ett 
meeniut,  without  any  attempt  to  serve  it- baring 
been  made.  {William  v.  Boberti,  1  C.  M.  &  R. 
676.)  The  alia»  and  plvtitt  writs  must  contain  a 
memorandum  of  the  date,  not  only  of  the  first  writ, 
but  also  of  the  return.  (Williamti.  Williamt,  10 
M.  &  W.  174.)  This  point  proceeds  directly  on 
the  disputed  words  "  and  return,"  above  alluded 
to.  It  was  contended  on  the  one  side  that  the  word 
"return"  referred  to  the  subsequent  clause,  and 
on  the  other,  that  it  belonged  to  the  preceding  one, 
and  that  the  memorandum  was  to  contain  the  dates 
bodi  of  the  first  writ  and  its  return ;  and  upon  a 
snceestion  from  the  Court  that  the  latter  was  the 
proper  construction,  the  plaintiff  had  leave  to 
Miend.  This  view  was  adopted  in  Walker  v.  Col- 
Uek,  and  Piatt,  B.  said,  "  The  statute  requires 
an  indorsement,  and  here  it  does  not  appear  that 


any  was  made  either  by  the  sheriff,  or  the  pkiatiff, 
or  his  attorney." 

The  next  consideration  is,  when  the  memorandum 
ought  to  be  made.  It  has  been  decided  that  the 
memorandum  must  be  on  the  last  pluriet  writ  at 
the  time  of  service  (JUedUcott  v.  Hunter,  5  Ex. 
34  ;  19  L.  J.  191,  Ex.  S.  C.)  ;  and  that  the  me. 
morandnm  so  indorsed,  even  though  erroneous, 
cannot  be  amended  according  to  the  £act.  The 
words  are,  unless  every  writ  issned  in  continuation 
of  a  preceding  writ  shall  be  issned  within  one  such 
calendar  month,  &c.  and  shall  contain  a  memoran- 
dum specifying  the  dates.  In  Meihcttt  v.  Hunter, 
the  Court  said  "  We  cannot  alter  an  indorsement, 
becaose  the  indorsement,  by  the  terms  of  the  sta- 
tute, most  be  on  the^writ  at  the  time  it  was  served ; 
and  we  rannot,  therefore,  although  to  save  the  Sta- 
tnte of  Limitations,  afterwards  make  that  indorse- 
ment." The  same  view  of  the  satject  was  taken 
in  Pritekard  v.  Bagihawe.  As  Oae  intermediate 
writs  are  not  served,  the  above  decisions  are  not 
applicable  to  them.  Those  decisions  do  not  deter- 
mine the  precise  time  when  the  indorsements  are 
to  be  made,  but  only  that  they  must  be  on  the  writ 
at  the  time  of  service ;  so  in  like  manner  it  is  safe 
to  say  that  the  indorsements  must  be  on  the  inter- 
mediate writs  before  they  are  returned  and  entered 
of  record.  By  Reg.  10,  M.  T.  3  Wm.  4,  one  of 
the  mles  made  by  virtue  of  the  Uniformity  of  PrO' 
ceaa  Act,  s.  14,  "  for  the  effectual  execution  of 
that  Act,  and  of  the  intention  end  object  thereof," 
it  is  ordered  that  if  the  plaintiff  or  his  attorney  shall 
ontil  to  insert  in  or  indorse  on  any  writ,  or  copy 
thereof,  any  of  the  matters  required  by  the  said  Act 
to  be  by  him  inserted  therein  or  indorsed  thereon, 
sBch  writ  or  copy  thereof  shall  not  on  that  account 
be  held  void ;  but  it  may  be  set  aside  as  irregular 
upon  application  to  be  made  to  the  Conrt  out  of 
which  (he  same  shall  isaoe,  or  to  any  judge." 

If,  then,  the  writ  is  not  void  for  the  omission  of 
these  indorsements,  and  if  it  may  be  set  aside  on 
that  ground  for  irregularity,  in  what  cases  will  the 
Courts  allow  the  defect  to  be  amended  .'  An  appli 
cation  to  amend  is  genarslly  made  to  the  discretion 
of  the  Courts,  and  at  one  period  the  Courts  were 
very  liberal  in  allowing  amendments  in  order  to 
prevent  the  operation  of  the  Statute  of  Limitations. 
Tbe  later  eases,  however,  bear  considerably  the 
•ther  way,  and  Medlieott  v.  Hunter  is  an  instance 
where  the  Court  refused  to  allow  the  plaintiff  to 
amend  and  alter  the  indorsement  on  the  last  pluriet 
writ  from  the  21st  August,  1846,  to  tbe  20th 
August,  1846,  though  the  mistake  seemed  to  have 
been  the  result  of  carelessness  only.  A  motion  to 
alter  the  date  of  the  first  writ  and  to  make  corre. 
spending  alterations  in  the  subsequent  writs  wu 
refused  in  Campbell  v.  Smart,  5  C.  B.  196,  tbe 
object  being  to  gain  two  more  days  so  as  to  autho 
rise  the  issuing  of  a  third  writ,  which  was  not  ap 
plied  for  until  a  day  too  late.  It  was  alleged  that 
tbe  first  writ  would  have  been  in  time  had  it  issued 
on  the  day  to  which  it  was  proposed  to  alter  the 
date,  and  that  unless  the  amendment  was  allowed 
the  plaintiff  would  be  barred  of  his  claim  by  the 
Statute  of  Limitations.  Campbell  v.  Smart  was, 
in  truth,  not  the  case  of  an  amendment ;  there  was 
no  mistake  in  the  dates  of  any  of  the  proceedings, 
bat  the  party  by  his  own  lachet  had  allowed  the 
Statnte  of  Limitations  to  take  effect ;  but  in  Medli- 
eott V.  Hunter  it  was  otherwise.  Two  grounds 
were  urged  against  allowing  the  amendment  in  the 
latter  case  that  deserve  attention  ;  first,  that  the 
proper  indorsement  should  have  been  on  the  last 
pluriet  writ  at  the  time  of  service,  the  effect  of  an 
erroneous  indorsement  being  to  lead  tbe  defendant 
to  suppose  that  the  operation  of  the  Statute  of  Li- 
mitations had  not  been  barred,  and  to  induce  him 
to  defend  the  action  on  that  plea ;  and  a  seoond 
ground  was  stated  by  Parke,  B.  "  that  in  Culver- 
well  V.  Kugee,  15  M.  &  W.  559,  the  decision  was 
given  with  reference  to  matters  amendable  as  mis- 
prisioiu  of  tbe  officer."  In  the  report  of  Culver- 
well  V.  Nugee,  it  does  not  appear  whether  there 
was  any  indorsement  on  the  writs  at  all,  the  terms 
of  tbe  rule  applied  for  only  are  given  ;  and,  there- 
fore, whether  the  case  was  one  of  amending  any 
indorsements  that  existed,  or  of  indorsing  the  writs 
then  for  the  first  time;  or  if  it  was  the  amend- 
ment of  existing  indonements,  whether  the  mis- 
take was  the  act  of  an  officer  of  the  court  or  of  any 
other  party,  it  is  impossible  to  collect.  The  mis- 
prision of  an  officer  of  the  court  does  not  appear 
to  oompreoend  the  mistake  of  the  party  er  his 
attorney  (Green  v.  MilUr,  2  B.  &  Ad.  781)  ;  bnt 
the  Kq;.  10  M.  T.  3  Wm.  4,  prorides  that  tbe 
oiniistnn  by  the  plaintiff  or  Us  attorney  to  ioaartiB 


or  indorse  on  any  writ,  any  of  the  matters  required 
by  tbe  Uniformity  of  Process  Act,  shall  not  render 
tbe  writs  void.  The  jadgment  of  Alderson,  B.  in 
Cttlterwell  v.  Nugee,  proceeds  on  a  broad  and 
liberal  view  :  "  Soon  after  tbe  passing  of  the  Uni- 
formity of  Process  Act,  the  Courts  held  that  tbtj 
bad  no  power  to  amend  writs  under  that  statnte  : 
but  the  evil  of  refusing  an  amendment  in  the  case 
of  the  Statute  of  Limitations,  convinced  us  that  we 
had  come  to  an  improrident  resolution,  and  we 
found  it  necesssry  to  retrace  our  steps.  We  amend, 
therefore,  in  certain  eases,  where  we  can  see  from 
our  own  records  what  is  the  amendment  that  ought 
to  be  made." 

The  date  of  tbe  Writ  of  Summons,  as  stated  in 
the  Nisi  Prins  Record,  has  been  held  to  be  conclu- 
sive, and  if  a  wrong  date  is  inserted,  the  Conrt  will 
set  aside  tbe  trial,  and  order  tbe  record  to  be 
amended  at  the  plaintiff's  casts.  (Whipple  v. 
Monies/,  1  M.  &  W.  432 ;  Pratt  v.  Hawkin*,  IS 
M.  &  W.  399.)  But  the  record  does  not  prevent  the 
defendant  from  shewing,  by  the  production  of  the 
writ,  that  it  has  not  been  served,  and  has  been  n- 
tnmed  non  ett  inaentut,  and,  therefore,  is  not  tha 
cammeBcesacnt  of  the  aetten.  (Prileiard  t.  Ay- 
thawe.) 

If  the  issue  roll  only  states  the  date  of  4ie  ori- 
ginal writ  of  summons,  the  defendant  may  apply  to 
amend  the  date,  by  altering  it  to  that  of  the  allot  m 
pluriet  writ  with  which  he  may  have  been  served, 
unless  tbe  plaintiff  amends  the  issne  by  stating  the 
successive  writs,  to  connect  the  original  writ  with 
that  served  upon  the  defendant.  And  so,  if  tha 
issue  omits  the  indorsements  on  the  intermediate 
writs,  the  d^imdant  may  apply  to  compel  the  plain- 
tiff to  set  them  out,  or,  if  any  of  these  matten  mn 
not  stated  according  to  the  truth,  tiie  plaintiff  msy 
be  compelled  to  amend. 

If  the  writ  issued  within  six  years  after  tbe  COM 
of  action  accrued  has  not  been  duly  continued,  the 
proper  plea  to  put  that  in  issue,  is  the  general  plea 
of  the  Statute  of  Limitations.  {Higgt  v.  Mortimer, 
I  Ex.  711 :  Pratt  v.  Hamkitu,  15  M.  &  W.  399.) 
And  iqion  this  issne  the  plaintiff  most  shew  by  ex- 
trinsic evidence,  tint  the  writs  were  issued  and  pro- 
perly indorsed  and  returned,  as  reqaired  by  th« 
Uniformity  of  Process  Act ;  and  the  roll  is  no  evidenee 
of  these  facts.  {Walker  v.  Colliek  and  Prilehari 
V.  Bagihauie.)  Por  the  first  writ  of  summons  only 
bars  the  operation  of  the  Statute  of  Limitationi, 
provided  it  has  been  properly  continued  bysuocesaive 
writs  down  to  the  last,  and  the  statute  requires 
every  writ  to  be  returned  and  entered  of  record, 
within  one  month  after  bs  expiration,  and  eveiy 
writ  issued  in  continuation  of  a  preceding  writ,  to 
be  issued  within  one  month  after  the  expiration  of 
the  preceding  writ,  and  to  contain  the  aforesaid  ia- 
dorsrments.  The  roll  at  the  most  is  only  eridence 
of  the  contents  of  the  writs  at  the  time  of  the  in- 
rolment ;  and  the  production  of  the  writs  does  not 
shew  when  the  contents  therein  stated  were  written. 

Whether  the  indorsements  are  to  be  made  by  the 
plaintiff  or  bis  attorney,  in  the  case  of  nonbailable 
process,  npon  which  the  Court,  in  Prit chard  r. 
Bagihauie,  said  that  tbe  language  of  tbe  statute  was 
somewhat  obscure,  depends  on  the  reading  of  tbe 
last  clause,  already  alluded  to,  whether  the  word 
should  be  tuch  or  and.  In  Walker  v.  Colliek,  the 
Court  seem  to  have  read  it  as  "  and,"  and  to  have 
been  of  opinion  'that  the  indorsements  should  be 
made  by  the  plaintiff  or  his  attorney,  and  this  read- 
ing was  also  adopted  in  Williamt  v.  WiUimnt,  10 
M.  «c  W.  178.  J.  T. 


PROMOTIONS,  APPOINTMENTS, 

ETC.  _ 

[Clerks  of  the  Pssee  for  Cuunties,  Cities,  aad  Borongtis 
will  oblige  by  regularly  forwardiag  tbe  namM  sad  ad. 
dreasea  of  all  new  Jklagutrates  who  may  qualily.] 

Buckingham  Palace,  Aug.  7. — Tbe  Queen  was 
this  day  pleaded  to  confer  the  honour  of  knighthood 
upon  John  Hindmarsh,  esq.  captain  in  the  Royal 
Navy,  Knight  of  tbe  Royal  Hanoverian  Gluelpfaic 
Order,  and  Lieutenant-governor  of  Heligoland. 

Mr.  Edward  Lawes  is  appointed  Chairman  of  the 
Commissioners  of  Sewers,  under  the  late  Act  for 
renewing  tbe  commission  for  another  year. 

Mr.  William  Ayshford  Sanford  is  appointed  Colo- 
nial Secretary  for  Western  Australia,  in  the  room  of 
Mr.  Thomas  Falconer,  resigned. 

Captain  Knight,  superintendent  of  military  ptisoas 
in  Canada,  is  now  appointed  superintendent  of  the 
convict  prison  at  Poitland,  in  succession  to  Captain 
Wbitty,  promoted  to  be  a  member  of  the  board  of 
govomaent  prisons  iu  London. 
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THE  LAW  TIMES. 


f>f|.  4J8. 


COURT    PAPERS. 

Vacation  Master  in  Crancery. — The  newly- 
ppoioted  Master  ia  Chancery,  Hamphry,  under 
takea  the  duties  of  Vacation  Master  during   the 
receu,  vhich  terminates,  so  &r  as  these  offices  are 
concerned,  on  the  26th  of  October. 


PROCEEDINGS    OF    LAW 
SOCIETIES. 

METROPOLITAN  AND  PROVINCIAL  LAW 

ASSOCIATION. 
The  Managing  Committee  held  their  usnal  monthly 
meeting  on  Wednesday,  the  6th  init,  Mr.  E.  W. 
Field  in  the  chair. 

The  Secretary  reported  the  position  of  the  Tarioos 
Bills  before  Parliament  for  toe  amendment  of  the 
tew. 

It  was  referred  to  the  Conveyancing  Committee, 
to  consider  whether  or  no  it  would  be  expedient  to 
prepare  a  draft  Bill  for  a  general  retptration ;  and 
the  seoretary  was  instmcted  to  ascertain  the  views  of 
the  Council  of  the  Incorporated  Society  upon  the 
rabject. 

It  was  reported  from  the  Equity  Committee,  that 
they  had,  with  the  assistance  of  Mr.  Mnllings,  sug- 
gested some  amendments  in  the  County  Courts 
nirther  Extension  Bill ;  particularly  one,  extending 
the  provisions  of  the  audience  clause,  so  as  to  in- 
clude, not  only  suits,  but  all  proceedings  in  the 
courts;  and  that  these  amendments  had  been 
adopted  and  introduced  into  the  Bill  by  the  Solici- 
tor-General. 

It  was  referred  to  the  Equity  Committee  to  con- 
uder  the  expediency  of  preparing  draft  orders  to 
carry  out  the  objects  of  the  Bill;  and,  if  the  Com- 
mittee should  see  fit,  to  prepare  such  ordeia  accord- 
ingly. 

A  letter  was  read  from  a  member,  communicating 
the  opinion  of  counsel  upon  the  right  of  Notaries  to 
practise  as  Conveyancers;  which  precisely  agreed 
nrith  the  opinion  which  had  been  eommonieated  to 
the  members  by  the  secretary. 

A  Utter  was  read  fiom  Mr.  R.  Maugham,  stating 
that  the  Council  of  the  Incorporated  Society  con- 
enned  with  the  Committee  in  the  expediency  of  an 
application  to  the  judges  for  a  rule  compelling  at- 
torneys applying  for  leave  to  renew  their  certificates, 
to  serve  the  summons  upon  the  Registrar  of  Attor- 
neys, instead  of,  as  now,  applying  ex  parte:  and 
that  they  had  submitted  the  proposed  amendment  to 
the  judges  accordingly. 

A  case  of  malpractice  was  fiirther  ooMidered. 

Letters  were  read  from  memben,  requesting  the 
opinion  of  the  Committee  upon  doubtful  points  of 
professional  duty.  The  paints  were  discussed,  and 
the  secretary  was  instructed  to  communicate  Uie 
opinion  expressed. 

The  seoretary  was  instructed,  during  the  long 
vacation,  to  visit  Lincolnshire  and  the  Midland 
Counties ;  and  to  hold  meetings  of  the  local  mem- 
bers of  the  Profession  in  the  principal  towns,  in  order 
to  explain  the  objects  and  operation  of  the  Associa- 
tion, and  its  claims  to  more  extended  support. 

8,  Bedford-row.  Wu.  Sbakn,  Sec. 

— Legal  Obterver. 


CORRESPONDENCE. 

RECENT  CASE— TARLTON  e.  LIDDELL. 

TO  THE  EDlTOa  Ot  THE  LAW  TIMES. 

Sib,— In  a  recent  nnmber  of  your  valuable  jour- 
nal is  repotted  a  case  of  TaritOH  v.  Liddell,  sent  by 
one  of  the  Vice-chancellors  for  the  opinion  of  the 
Court  of  Q.B.  with  the  opinion  of  that  Court 
thereon.  The  facts  of  that  case  are  few,  and  must 
be  fresh  in  the  recollection  of  your  readers  ;  any  re- 
capitulation of  them  is  therefore  needless,  but,  with 
your  permission,  I  would  venture  to  submit  the 
following  remarks  on  the  case  and  opinion.  The 
lawyers  of  1821  (it  should  seem)  treated,  not  only 
the  release  of  1815  leading  the  uses  of  the  recovery 
of  that  year,  but  the  bargain  and  sale  of  1815  (a  dis- 
tinct deed),  to  make  the  tenant  to  the  pracipe  in 
that  recovery,  as  altogether  void ;  a  view  which,  of 
course,  involved  the  destruction  of  the  recovery  itself, 
10  far  as  it  afiected  the  estate  tail  and  remainders 
thereon,  for  want  of  a  tenant  to  the  pracipe;  and 
they  accordingly  had  another  recovny  regularly 
snnSned  in  1821,  the  uses  of  which  were  limited  to  the 
father's  assignees  during  his  life,  with  remainder  to 
the  son  in  fee,  who  afterwards  purchased  and  took  a 
conveyance  of  his  father's  life  estate  from  the  as- 
signees, which  it  seems  then  to  have  been  thought 
had  put  all  light;  the  son,  afterwards,  in  1849, 
selling  to  the  defendant  in  this  case.  This  view  was 
consistent,  intelligible,  and  it  may  be  thought  the 
correct  one.  However,  the  Court  of  Q.B.  took  a 
diftrent  view  of  the  case.  They  treated  the  bargain 
and  aale  of  ISli  to  make  the  tenant  to  the  prmdpe 


as  not  fraudulent  and  void,  and  the  reooveiy  of  that 
year  as  effectual  for  its  intended  object  of  barring 
the  son's  estate  tail  and  the  remainders  thereon  ;  and 
they  accordingly  proceeded  to  hold,  either  that  the 
release  of  1815  binding  the  uses  of  that  recovery  was 
altogether  void,  in  which  case  the  use  of  the  remainder 
in  fee  would  result  to  the  son ;  or  that,  if  not  void 
altogether,  the  limitation  of  uses  contained  in  it  was 
a  voluntary  settlement,  which,  by  having  reduced 
the  son  to  a  life  estate,  prevented  the  recovery  of 

1821  from  being  of  any  tthct,  but  which,  notwith- 
standing the  son's  intervening  marriage,  of  which  the 

mit  was  a  child,  the  plaintiff,  claiming  under  one  of 
the  limitations  of  that  settlement,  was  fraudalent 
and  void  aa  against  the  purchaser  in  1849  firom  the 
Kon,  between  whom  and  the  plaintiff  lay  the  contest. 
Now,  with  reference  to  this  view  of  the  Court  of 
Q.  B.  I  beg  to  remark,  that  if  the  firaud  of  the  father 
"tainted  the  whole  transaction,"  and  on  this  ground 
rendered  the  release  of  1815  totally  void,  how  came 
it  to  pass  that  the  bargain  and  sale  of  1815,  the  first 
step  in  that  transaction,  escaped  the  infection  ?  The 
issue  at  law  directed  by  the  Court  of  Chancery  (says 
the  report')  was,  to  try  whether  the  deeds  of  recovery 
tcere  fraudulent  and  void  in  law,  as  against  the 
father's  creditors ;  and  (it  adds)  the  jury  found  that 
they  leere  fraudulent  and  void;  and,  after  this  find- 
ing, the  Court  of  Chancery  decreed  that  the  deeds 
of  recovery  were  fraudulent  and  void,  &c. ;  and  even 
the  Q.  B.  according  to  the  report,  expressed  itself  to 
be  "  clearly  of  opinion  thatthe  proceedings  in  Chan- 
cery were  quite  right."  But  if  this  bargain  and 
sale,  the  foundation  of  the  whole,  failed,  down  with 
it  went  the  recovery,  so  far  as  respects  its  efficacy  to 
bar  the  son's  estate  tail  and  the  remainders  over,  for 
want  of  a  proper  tenant  to  the  pracipe ;  and  had  it 
not  been  for  the  subsequent  recoverv  of  1821,  which, 
on  the  hypothesis  that  the  release  o(  1815  was  totally 
void,  was  a  perfectly  valid  recovery  in  all  respects, 
there  would  seem  to  have  been  no  answer  to  the 
plaintiff's  title.  Then  (to  take  the  other  bom  of  the 
dilemma),  if  the  release  of  1815,  so  far  aa  it  dealt 
with  the  estate  which  moved  from  the  son,  was  not 
affected  by  the  fraud  of  the  father,  the  conclu- 
sion of  the  Court  of  Q.  B.  that,  notwithstanding 
the  son's  marriage  and  the  claimant's  birth  had 
intervened  between  the  making  of  this  settlement 
and  the  sale  to  the  purchaser,  the  settlement  still 
continued  to  be,  as  when  first  made,  impeachable, 
and  in  fact  was  avoided  (under  the  27  Eliz.)  by  the 
settler's  sale,  and  conveyance  to  a  purchaser,  is 
directly  in  the  teeth  of  all  the  authorities.  See  Prod- 
pert  V.  Langhntn,  I  Sid.  123  (a  case  which,  accord- 
ing to  Lori  Kenyon,  1  East,  95,  "  is  a  leading 
authority ;"  and  according  to  Lord  Eldon,  9  Ves. 
193,  "has  long  been  considered  good  law");  see 
also  Kirk  v.  CUtrk,  Pr.  Ch.  275 ;  Broum  v.  Carter, 
5  Ves.  862,  877 ;  George  v.  MiUbattk,  9  Ves.  190 ; 
and  (according  to  Lord  Alvanley's  view,  5  Ves.  878, 
of  that  case)  Roe  v.  Mytlon,  2  Wils.  356.  The 
Court  cannot  have  intended  tub-tUentio  to  overrule 
these,  for  it  professes  to  be  acting  in  accordance 
with  the  authorities.  Thus  Lord  Campbell,  deliver- 
ing the  opinion  of  the  Court,  says,  "  undoubtedly, 
if  J.  C.  Tarleton  (the  son  in  the  above  state- 
ment) had  been  seised  in  fee  in  1815,  and  had  made 
a  voluntary  deed  settling  his  estate  upon  himself  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail,  though  he  afterwards  married  and  had  a  son,  the 
now  plaintiff,  he  might,  in  1849,  have  sold  and  con- 
veyed the  lands  to  the  defendant,  a  bond  fide  pur- 
chaser, as  to  whom,  by  all  the  authoritiei,  the  set- 
tlement of  1815  would  have  been  void  under  the 
27  Elix.  c.  4 ;"  and  accordingly  the  only  doubt  the 
Court  seemed  to  feel  was,  whether,  if  the  uses  de- 
clared of  the  recovery  were  laid  out  of  the  question 
a*  being  void  against  the  purchaser,  the  settlor  wonld 
have  the  fee  to  convey  to  the  purchaser, — a  point,  it 
might  have  been  thought,  sufficiently  clear,  after  the 
cases  of  Tamur  v.  Radford,  6  Sim.  21;  and  the 
one  cited  of  Doe  v.  Rolfe,  8  Ad.  &  E.  650 ;  and  see 
1  Hayes  Com.  184,  note  e,  5th  edit. 

A  strong  reason  for  holding  that  all  the  deeds  of 
1815  were  totally  void,  and  so  both  fsther  and  son 
remitted  to  their  original  estates,  is,  that  it  was  not 
the  intention  of  either  party  that  the  fee  in  remain- 
der expectant  on  the  life  estates  of  the  fiither  and 
mother  should  be  placed  at  the  disposal  of  the  son ; 
yet  this  is  the  consequence  of  holding  the  bargain 
and  sale  to  be  good,  and  the  release  either  to  be 
totally  void,  or  (what  it  was  not  as  originally  framed) 
a  voluntary  settlement,  and  as  such,  independently 
of  the  subsequent  accident  of  marriage,  destructible 
by  aale  to  a  purchaser. 

I  am,  Sb,  yours,  &c. 

A  COXVBTANCIMO  BaRHMTBR. 

Inner  Temple,  16th  July,  1851. 


INFRINGEMENT  OF  THE  PRIVILEGES  OF 
THE  PROFESSION. 

TO  THE  EDITOB  OF  THE  LAW  TIMES. 

Sir, — Now  that  the  Profession  is  attacked  on 
every  side,  deprived  of  many  of  its  sources  of  emo- 
lument, tlie  income  of  its  members  materially  di- 
minished, and  its  very  existmce  aa  a  pnCeMon 


placed  in  jeopardy,  it  behorts  m  in  oor  tini  to  4» 
fight,  and,  by  using  such  neuu  m  the  Itvs  ^ 
placed  at  our  dispoul,  to  pnted  ma  istaem  tt  At 
utmost  of  our  power,  lod  repd  the  emoidaati 
which  are  daily  made  on  our  puniDCH  and  pnleti. 

I  beg,  therefore,  to  bring  to  tht  notice  of  rgntH 
as  having  our  interests  at  hesit,  and  to  call  qn  » 
professional  brethren  to  unite  in  cfaMkiggBlt^ 
possible  the  practices  of  persona  who,  hniii;Blk« 
capacities  of  auctioneers,  surveyon,  ara{nits,|tKt 
a  footing  in  their  employers'  confidesoe,  nd  to  i 
certain  extent  obtained  the  managtmeot  of  U 
affurs,  transact  for  them  buainsaa  aad  make  ilvia, 
the  former  of  which  should  in  right  and  jotia  bi 
transacted  by  a  professwnal  man,  and  die  l>tla|o 
into  his  pocket. 

Several  instances  have  recsotly  come  uder  a; 
notice,  in  which  these  psendo-lawren  hann^iW; 
transacted  the  business  of  loam,  pRpariiiiaiaiaia 
securities,  as  bonds,  memorsnds  of  de^ati,  ic 
charging  a  commission  for  thdr  tnnle,  mt  to 
mention  the  preparation  of  wills,  nolicei,(m&ioai 
of  sale,  and  in  one  instance,  to  nf  coliia  km*, 
ledge,  oa  abetract  of  tilU;  aU  vhidi  iali^ 
properly,  done  by  a  qualified  man.  SiRl;tie?i^ 
fession  has  some  mode  of  staying  these  nalpnflifn 
and  punishing  these  harpies,  who,  notcoitegliriik 
their  legitimate  profits,  seek  to  wreat  frm  tk  budi 
of  the  professional  man,  who  has  ipenthiiliaetal 
capital  in  qualifying  himself  for  M  jniwii,  il 
the  business  in  which  it  is  not  impeoMfam- 
sary  to  employ  him. 

I  am.  Sir,  yonn,  to. 

Attowito. 

[We  have  always  exposed  proceedinpKkuo* 
correspondent  complains  of,  wbenecer  pnfRl;  a- 
thenticated  information  has  been  (bniidtd  to  it, 
and  shall  continue  to  do  so.— Eo.  L  T.] 


TURNPIKE  TRUSTS. 

TO  THE  EDITOR  OF  TBI  LAW  TTUi. 

Sir,— I  beg  to  nil  the  attention  of  wir  (»»• 
spondent  at  Swindon  to  see.  4  of  U  &  IS  V«l  c.  % 
intituled  "An  Act  to  facilitate  Amtpaal!  fci 
the  Relief  of  Tnmpike  Trusts,  and  to  aab  nta 
Provisions  respecting  ExemptioBs  from  Wi 

It  is  intended  by  this  section  to  eieaipt  ttoto- 
machines  fiwm  toll,  by  dedarin);  that  lit  •■» 
"  implements  of  husbandry,"  in  3 Geo. i e.  !*«. 
36,  shall  be  deemed  to  indode  suck  naliaM^ 
36,  however,  contains  no  such  woidntkoljrt" 
sec.  4  of  the  recent  Act  is  therttoe  detaai  W 
words  are  in  sec  32.  ''' 

Aug.  20.  1851.         

LAW  OF  PATENTS. 

TO  THE  EDITOR  OF  THE  «•*""¥•..  u. 

Sir,— In  your  notice  of  mr  wort  on "»»«»» 
Invention  and  Scientific  Evidence,'  m  vem 
Saturday's  number,  there  is  an  "•'""."Jjf?" 
changes  said  to  have  been  recently  made  Bllieu» 
of  Patents.  ,    ^.m 

Now,  mv  object  at  present  l»  t»  **  *•*  ^ 
embodying  tbo  contemplated  disn(e>  ibd^  !■ 
through  parliament,  and  that  the snbject  Mud" 
for  consideration  next  session.  ^. 

I  am  glad  to  find  that  my  book  haj  bes  «»*»• 
stood  as  referring  to  the  permanent  qn**  ■ 
patent  law  rather  thin  to  the  temporarj  f*"  " 
practice  which  are  likely  to  underdo  chame. 

I  am.  Sir,  yours,  4c.      ^ 

WiiUAii  SW* 

50,  Chancery-lane.  Aug.  21. 1851. 


LAW  OF  EVIDENCE-INSPECTION'  Of 
BOOKS. 

TO  THE  EDITOR  OF  THE  LiW  """v,  j^ 

Sir,— I  beg  to  call  your  attention  to  a  ««  " 
the  14  &  15  Vict  c.  99,  the  Act  to  amend  W  "^ 
of  Evidence,  in  not  applying  the  6th  jecttuB"^ 
as  well  as  documents.  This  is  aa  """"{"j,  a 
vrill  deprive  the  Act  of  a  great  part  of  tk  ia" 
would  otherwise  have  afforded.  u  «t  u 

I  have  a  case  m  hand  in  which,  if  I  «»  ^  , 
inspection  of  the  plaintiff's  booki,  I««» «'»" 
most  fraudulent  claim.  _m« 

The  remedy  by  biU  of  discovery  is  «»?J?J«3 
to  be  useful,  unless  in  cases  where  the  •oboWtw 
be  justified  in  advising  his  client  to  mo"'  "* 
then  of  such  expense.    1  am,  Sb,  T»^  *^ 


LEGAL    INTELLIGENCE. 

Vice-Chancellobs'  Cocbts,  W*^',f!L. 
(Before  Sir  J.  K.  Brace).— BosisESS  <",™^fe 
—His  Honour,  on  coming  into  «>«A  ™*^»J 
Swan8ton,and  inquired  wbetherit  aw  """^jal 
the  opinion  of  the  Bar  generally,  *'»*f'*:fW(r 
day  of  Michaelmaa  Term  and  the  ««*^  ™,Si« 
Term wei«  short  days,it  would  not  bebctonoy" 
motiona  for  whicb notice  bad  been  pna" 
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days.  What  his  Honour  would  suggest  would  be, 
that  instrnd  of  motions,  the  Court  should  take  a 
faper  of  short  causes  and  unopposed  petitions.  The 
eSect  of  this  wonid  be  to  save  a  great  deal  of  ex- 
pense to  those  persons  who,  having  given  notices  of 
motion,  could  not  bring  their  motions  on  by  reason 
'Of  the  shortness  of  time  the  Court  would  sit  on  those 
two  days.— Mr.  Swanston  said  he  considered  that 
this  would  be  a  good  arrangement,  and  perhaps  the 
Court  would  Ax  the  second  day  of  those  Terms  for 
the  motions  referred  to. — His  Honour  remarked 
that  there  was  a  regular  day  for  the  Seal,  and  that 
was  usually  on  each  Thursday  in  Term. — Mr.  James 
Parker,  Mr.  Wigram,  Mr.  Bacon,  Mr.  Malins,  and 
Mr.  Daniel  exprrased  their  opinions  that  the  arrange- 
meot  would  be  beneficial  as  saving  much  expense. — 
His  Honour  then  said  he  should  make  a  direction 
that  in  this  bnnch  of  the  Court  short  causes  and 
unopposed  petitions  would  be  taken  on  the  first  day 
«f  next  Michaelmas  Term. 

The  Rolls  Court.— The  Gloie  says  that  since 
Sir  John  RomiUjr  took  his  seat  on  the  Rolls  Court, 
on  the  IStb  of  April  last,  be  has  cleared  off  every 
portion  of  the  bnsiness  of  the  court.  He  has  dis- 
posed of  90  causes  and  rehearings,  101  further  di- 
rections, pleas,  demurren,  and  exceptioDS,  25  claims, 
.3  special  cases,  160  petitions,  besides  short  causes 
and  consent  petitions.  Judgment  has  been  given  in 
«very  instance  with  a  ringle  exception,  in  which  it 
was  thought  that  by  delaying  a  decision  the  parties 
mav  b«  brought  to  an  amicable  arrangement. 

"The  Combination  Laws. — A  meeting  was  held 
at  the  Railway  Inn,  Deansgate,  Manchester,  on 
Tuesday  evening,  composed  of  delegates  from  the 
-various  trades,  to  take  into  considerstion  what  steps 
ahould  be  taken  in  reference  to  Mr.  Justice  Erie's 
law,  as  laid  down  at  the  recent  Stafford  Assizes, 
-affecting  trades  union  combinations.  The  meeting 
was  attended  byfiom  20  to  30  delegates.  A  work- 
man, named  White,  presided.  A  delexate  from 
liOndon,  named  Borgns,  opened  the  business,  and 
expressed  his  0|uiiion  that  the  tinplate-workers  of 
'Wolverhampton,  whose  case  was  tried  at  Stafford, 
-were  greatly  wioi»ad  by  the  decision  in  their  case. 
He  stated  that  Mr.  Perry,  the  manufacturer,  who 
brought  the  prosecution,  had  been  guilty  of  the  most 
arbitrary  conduct,  and  tiat  what  the  workmen  bad 
-done  was  called  for  in  defence  of  their  rights.  Mr. 
Roberts  (called  the  People's  Attorney- General), 
who  has  had  the  conduct  of  the  case  at  Stafford 
on  behalf  of  the  workmen,  was  the  next  speaker, 
and,  having  been  called  upon  to  state  what  would 
;be  the  probable  expense  of  an  appeal  to  the 
Superior  Courts,  spoke  at  some  length.  He  said 
ihef  were  prooosingto  go  to  the  Court  of  Queen's 
Bench  to  establish  Baron  Rolfe's  law  in  contiadis- 
-tinction  to  Justice  Ertt^s.  -He  said  Baron  Rolfe,  at 
liancaster,  in  the  "  Queen  v.  Feargut  Cf  Connor  and 
Otheri,"  and  agun  at  Liverpool,  in  the  case  of 
'"  SeUby  v.  /ones  and  Potti,"  had  laid  it  down  that 
men  might  combine  to  persuade  others  not  to  worii 
'for  a  particular  master;  whereas  Mr.  Justice  Erie, 
at  Stafford,  had  held,  on  the  contrary,  that  to  com- 
bine at  all  for  such  a  purpose  was  illegal.  In  the 
proceedings  at  Stafford  about  1,400/.  had  been  ex- 
pended in  defending  the  workmen,  the  greater  part 
of  which  money  had  bad  to  be  found  by  the  lawyers 
themselves,  and,  if  they  were  to  carry  the  case  to 
the  Queen's  Bench,  he  would  like  to  hare  the  best 
«oonsel  be  could  procure  to  argue  the  case.  Now 
Sir  Alexander  Cockbam,  the  Attomey-Genetal,  bad 
declared  his  own  conviction  to  be  with  the  workmen 
in  this  OBse,  and  for  that  reason  he  would  like  to 
secure  that  learned  gentleman's  services.  But  money 
would  be  wanted,  and  he  estimated  the  cost  of  fur- 
ther proceedings  at  2,000/.  He  expressed  a  strong 
conviction  that  the  appeal  would  be  successful.  A 
series  of  resolutions,  expressing  an  opinion  that  the 
Wolverhampton  workmen's  case  ought  to  be  taken 
up  by  the  trades  generally,  and  in  favour  of  steps  to 
gne  practical  effect  to  the  opinion,  by  means  of  sub- 
scriptions to  raise  the  required  amount  of  money, 
were  passed  before  the  meeting  separated. 

Cbntrai.  CaiifiNAL  Court. — The  August  ses- 
^on  of  the  Centzal  Criminal  Court  commenced  on 
Monday  at  the  Old  Bailey,  with  a  heavy  calendar  of 
prisoners  for  trial,  the  number  of  committals  up  to 
Saturday  night  having  reached  200.  There  are 
several  serious  cases  in  the  calendar,  the  most  serions 
being  those  of  Andrew  M'Lean,  who  is  indicted  for 
attempting  to  murder  his  wife  by  hanging  her ;  two 
bovs,  who  are  charged  under  Lord  Campbell's  Act 
vrith  feloniously  placing  stones  on  the  Eastern 
Counties  Railway,  with  intent  to  upset  a  train,  for 
which  offence  the  Conrt  is  empowered  to  pass  the 
severe  sentence  of  transportation  for  life ;  and  that 
of  the  Rev.  Alexander  Gordon  Bishop,  who  is 
charged  with  having  made  a  false  declaration  before 
a  magistrate  in  reference  to  some  pawnbroker's 
duplicates.  There  is  one  case  of  shooting  at  the 
person,  one  of  attempted  suicide,  and  several  of 
manslaughter,  stabbing  vrith  intent  to  murder,  and 
forgery .  The  egg-tbrowin^  case  is  expected  to  come 
on,  Mr.  Dimsdale's  soliator  having  applied  last 
week  at  Lambeth  Pofioe-court  for  copies  of  the  de- 
positions ;  and  that  in  which  Iiord  Ranelagh  prose- 


cutes soma  officers  of  the  Greenwich  Railway  for 
assault,  will,  it  is  expected  be  dispoiied  of.  The 
judges  on  tbe  rola  are  Mr.  Justice  Coleridge,  Mr. 
Justice  Wightman,  and  Mr.  Justice  Erie.  The 
session,  in  all  probability,  will  last  more  than  a 
week. 

Inland  Bonding. — On  Friday  a  general  order 
communicated  to  all  tbe  outports  a  Treasury  wsrrant, 
under  the  Act  which  constituted  "Manchester  a 
warehousing  borough,"  that  the  Manchester  corpo- 
ration have  given  the  notice  stipulated  therein,  that 
after  the  20th  of  August  inst.  their  liability  for  the 
costs  of  tbe  Manchester  Custom-house  will  cease 
and  determine  ;  and,  therefore,  the  Treasury  order 
that,  after  the  20th  inst.  no  goods  shall  be  deposited, 
without  payment  of  duty,  in  any  bonded  warehouse 
in  Manchester.  Another  general  order  notifies  that, 
on  or  before  tbe  20lh  of  August,  1852,  all  goods 
now  in  bond,  in  Manchester,  must  either  be  duty 
paid,  or  removed  to  some  other  bonding  place. 

"Fhe  Law  Amendment  Society  of  Glasgow  have 
appointed  a  committee  to  consider  the  beat  mode  of 
beginning  the  preparation  of  a  report  on  a  general 
scheme  of  amalgamation  of  English  and  Scotch  law. 

New  Convict  Depot.— Spike  Island  depdt  being 
overcrowded  with  convicts,  and  the  pails  bein^ 
seriously  incommoded  bv  this  class  of  pnsonets,  in- 
spections have  been  made  of  the  several  government 
islands  around  the  coast  with  the  view  to  their 
adaptation  for  the  safe  custody  of  convicts.  It  was 
at  first  thought  that  Whiddy  Island  in  Bantry  Bay 
would  have  been  made  a  convict  depSt,  but  the  in- 
tention, for  some  reason  unexplained,  was  abandoned. 
Bere  Island,  at  the  entrance  of  Banby  Harbour, 
was  the  next  place  taken  into  consideration,  but  that 
was  reported  as  unsuitable.  Scatter^  Island,  in  tbe 
Shannon,  was  the  next  place,  and  it  is  believed  that 
it  has  been  determined  to  miJce  it  a  convict  depdL — 
Cork  Conititution, 


BIRTHS,   MARRIAGES,   AND   DEATHS. 

lUSBIAOSS. 

Osinwicc,  Jobn,  esq.  of  Stameen,  in  the  county  of  Heath, 
to  Agnei  Maris,  eMest  daughter  of  Thomas  Swarbr»ok, 
esq.  of  Sowerbr,  Torkthire,  by  the  Ber.  Jamas  Chad, 
irick,  on  the  19tn  inst.  at  North  KflrinrtoD. 

iLDZKTOir,  Sanderson,  esq.  magistrate  for  the  coantr  of 
Iforthamberland,  to  Elisabeth,  second  daughter  of  the 
late  Philip  Le  Tavaasenr  dit  Dorell,  eeq.  of  St.  Heller's, 
Jersey,  and  widow  of  the  late  C.  F.  Sweeny,  esq.  of 
Kilbrenal,  Tipperary,  Ireland,  on  the  16(h  inst.  at 
Fareraham,  Kent. 

Bai5S,  Lieut.  George  Aufpistiu,  B.N.  second  son  of  James 
Brine,  eaq.  of  Orosrenor-place,  Bath,  to  Ninette, 
danghter  of  Ctiarlea  Porton  Cooper,  eeq.  of  12,  Orove- 
end-road,  and  Lincoln's-inn,  Q.C.  on  the  14th  inat.  at 
St.  James's  Church,  -Westbonme-terrace. 

KaiTH,  Thomas  William,  esq.  of  the  Eaat-India  Bonae,  to 
Marj,  aeoond  danehter  of  Thoroaa  Baddelej,  esq.  soli- 
citor, on  the  16th  inst.  at  St.  Danstan's,  Stepney. 

BsKoircs,  Thomas  Host,  est],  solicitor,  Totnes,  to  Eleanor 
Undge,  dan^hter  of  Phillip  Micbelmore,  eaq.  of  Paioa- 
ford,  AahpnngtoD,  on  the  ISth  inst.  at  Aahpringtoa, 
Devonshire. 

FxQxir,  (f,  H.  rector  of  King's  Weston,  Someraet,  second 
son  of  the  late  Col.  G.  H.  Pagan,  Adjntant-Oeneral  of 
the  Bengal  amr,  to  Boae,  fonrth  danf^hter  of  the  late 
Sir  Harding  Oiffard,  Chief  Jnstice,  Ceylon,  on  the  ZOth 
inst.  at  We^bridge. 

PoLsov,  Edwm,  est],  a  member  of  the  bar,  and  one  of  the 
atipendiaiy  magistrates  of  the  Island  of  St.  Vincent, 
to  Haxy,  only  turriviag  daughter  of  the  late  Jamea 
Jonea,  esq.  M.D.  of  the  same  island,  on  the  26th  alt. 
at  Kingstown  Church,  in  the  Island  of  St.  -Vincent. 

Tbovxs,  William  Joseph,  esq.  solicitor.  Hay,  South 
Walee,  to  Hiss  Winckworth,  11,  St.  Peter'a-aquare,  on 
the  19lh  inst.  at  St.  Paul's,  Hammersmith. 

Wood,  Richard,  esq,  solicitor,  of  John-street,  Bedford* 
row,  London,  second  aon  of  John  Wood,  esq.  of  York, 
to  Manr  Jane,eldest  daughter  of  W.  F.  Holrojde,  eaq. 
Heath  Bord,  Halifax,  on  tbe  14th  inst.  at  the  Pariah 
Church,  Halifax,  bvtbeBev.  J.  H.  Oooch,U.A. 

T.tTIUlc,  William  Hamilton,  esq.  of  Hyde-park-atreet, 
to  Elisabatb  Tower,  second  aorviTing  daughter  of  the 
Bev.  6.  T.  Pretrman,  chancellor  of  Lincoln,  &o.  grand- 
daughter  of  the  late  Lord  Biahop  of  Winchester,  on  the 
14th  inat.  at  St.  Oeorge'a  Church,  Hanover^quare. 

DEATHS. 
Htn,  Eliiabeth,  wife  of  James  Hine,  esq.  solicitor,  on 

tbe   I9th   inst.  in    Hcathcote-street,   Mecldenburgh. 

aqnare,  aged  70. 
Moors,  Anne,  relict  of  Lannoelot  Charies  Moore,  esq. 

BoUcitor,  lormerly  of  Tewkesbury,  on  the  17th  inst.  at 

Gloocester.road,  Tewkesbury,  aged  61. 


JOURNAL  OF    PROPERTY. 

Ilttliltc  SiAti. 

By  Messra,  Wxiltss"!,  Lotsjot,  and  9oT,  at  Garraway'a. 

The  lease  and  goodwill  of  the  Matrpie  and  Stamp  public 
house  and  wine-raalts,  Newgate-street,  City,  with  a  Dock- 
ing business  attached,  hehi  from  the  City  of  London  for 
21  yean,  fhim  Midsummer  1319,  at  1301.  per  annum — 
l,5<iW. 

Lease  and  goodwill  of  wine-raults.  called  the  Spread 
Eagle,  at  the  comer  of  Woodstock-street,  Oxford.street, 
held  for  Are  yean  unexpired  at  100/.  from  which  a  ahop 
adjoining  is  let  off  at  90?.  per  annum— SlOi. 

Lease,  goodwill,  and  possession,  of  tbe  Green  Man  pub- 
lic boose  and  wine-Taults,  at  this  comer  of  Bell.strset, 


Edgewars-road,  with  raid  and  premises  adjoining.  The 
whole  property  is  held  for  13  yaara  unexpired  at  SOf.  per 
annum,  and  the  yard  and  premiaea  are  let  off  for  142i.  ISs. 
thus  learing  aa  improved  rent  of  82/.  16s.  and  the  public 
house  rent  me — S,600f. 

A  beer-bouae  and  booking-ofBee,  ealled  the  City  Aims 
and  Croaa  Keya,  16,  Graoeohurch-atreet,  bald  fbr  31  years 
ftom  1846,  at  lOOi.  per  annum— 730(. 

By  Hr.  Donn,  at  tbe  Hart. 

Freehold  Wateraida  premises,  near  Cremome-honse, 
Chelsea,  comprising  three  cottages,  boat  builder'a  yard, 
andpremiaea,  let  tul  Christmas  next,  at  31U.  per  annum — 

By  Messrs.  Bliki,  at  Gartaway's. 

A  freehold  estate,  known  as  Lealie  Lodge,  Crordon, 
comprising  a  Tilla  reaidence,  with  grounda  ud  padaooks, 
amounting  to  3^  aorea,  free  of  land-tax  and  tithaa ;  also 
two  plots  of  ground,  about  one  acre  in  extent,  held  on 
lease,  for  14/.  per  annum — 2,4001. 

A  plot  of  freehold  paddock  land,  adjoining  the  preeed- 
ing,  containing  3  rooda  and  6  perches,  with  boUding  ilroat- 
ages— 416<. 

A  dwelling-house  of  two  stories,  near  the  precedhig, 
held  for  1,000  years  from  1821,  free  ttom  rent— 3iO(. 

A  freehold  building  plot,  with  fWintage  of  230  feet — 1802. 

Leasehold  house,  lligb.street,  Sydenham,  let  for  31/. 
lis.  6d.  per  aanum,  held  for  51  yeara  unexpired,  at  t/.  16s. 
^230/, 

By  Hr.  Boanrs,  at  the  Hart. 

A  piece  of  freehold  pasture  land  in  the  Abbey  Harsh, 
Weet  Ham  Level,  containing  4  aorea  and  38  perobea,  let  to 
a  yearly  tenant  at  10/.  per  anaiun — 183/. 

Another  piece  of  pasture  land,  near  the  preceding,  and 
approximatmg  upon  Canning  Town,  comprising  7  aorea,  oS 
wluch  4]  are  freehold  and  2^  copyhold,  let  for  20/.  per 
annum — bi/Si. 

The  beneficial  leaae  of  tbe  house  37,  Great  Baasell-atreet, 
Bloomabury,  with  poaaeasion,  held  for  14  yeara,  at  S6/.— - 
110  guineaa.' 

A  100/.  ahare  in  the  Polytechnic  Institnlion,  95/.  paid— 
82  guineas. 

FiTe  100/.  shares,  all  paid,  'in  tbe  Thames  Plate  Glass 
Coropany^70  and  75  guineaa  each. 

By  Mr.  HiisH,  at  the  Mart. 

Freehold  shop  and  boainess  premiaea,  6,  Clare-oonrt, 
CUre  Market,  let  at  a  nntal  of  60/.  per  annum— 600/. 

Three  leasehold  honaea,  7,  8,  and  12,  William-atieet, 
Park-road,  HoDaway,  let  for  96/.  per  aonom,  held  for  94 
yeara  at  16/.— 780/. 

A  leaaehold  bouae,  CO,  Biohmond-road,  Islington,  1st  at 
38/.  per  annum,  held  for  90  years  at  8/.— 400/. 
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THE    GAZETTES. 
Bankruytf. 

Oaattt,  Augui  19. 
BAXxaa,  Jomr,  cheesemonger,  Exmouth.st.  and  Pleasant- 

rowj  Clerkenwell,  Sept.  5,  at  one,  and  Oct.  3,  at  two, 

Baainghall-st.    Off.  aa.  Whitmore.    Sol.  Murray,  Lon- 

don.at.  Fencharch-at.    Petition,  Aug.  15. 
Bayxhak,  FaXDaaicK,  grocer,  High-st.  Honnalow,  Aug. 

28,  at  half-past  elarea,  and  Oct.  3,  at  one,  BaainghaU-at. 

Off.  aa.  Canaan.    Sols.  Church  and  Son,  Ba<lf<ud.row. 

Petition,  Aug.  14. 
Ebauss,  Adolfbub,  aharebroker,  Manchester,  Sept.  2  and 

23,  at  twelve,  Mancheater.    Off.  as.  Pott.    Sol.  Bennett, 

Manchester.    Petition,  Aug.  14. 
LiimszT,  BsirjAJuir,  draper.  Market  Deeping,  Lincoln- 

ahira,  Ang.  29  and  Sept.  26,  at  ten,  Nottingham.  Off.  aa. 

Bittleaton.    Sola.  Jonea,  Sixe-lane,  City ;  and  Motteram 

and  Co.  Birmingham.    Petition,  Aug.  2. 
SxiTH,  -WiLLiAX,  engineer,  Princea-st.  Leicester-square, 

Sept.  2,  at  half-past  twelve,  and  Oct.  7,  at  twelve, 

Baainghall-st.    Off.  aa.  Edwards.    SoL  Bohner,  Bridge- 

St.  Southwark.    Petition*,  Aug.  7. 

OaxHtt.JiiiguHm. 
Bxaimro,    William,    law    bookseller    and    publisher, 

Fleet4t.  Sept.  4  and  Oct  10,  at  two,  Basioehall^t.  Com. 

Fane.    Off.  as.  Whitmore.    Sol.  Milne,  Temple,    Peti- 
tion, Aug.  20. 
CaAwrosn,  Josxfh,  tavem  and  beersbop  keeper,  "Prim- 
rose Tavern,"  Chalk  Farm,  Aug.  30,  at  twelve,  and  Oct. 

4,  at  half-poat  eleven,  BaainghaU-at.    Com.  Goulbum. 

Off.   aa.  Pennell.    Sol.   Wetherfleld,   22,    Grcaham-st. 

Petition,  Aug.  16. 
DxBBT,  HsiTBT  WiLLiAK,  boUder,  Wolrprbampton,  Sept. 

2    and    SO,    at    balf-paat  eleven,    Birmingham.      Com. 

Daoiell.     Off.  as.    Whitmore.     Sol.  Hayes,  Wolver- 
hampton.   Petition,  Aug.  18. 
DiCKBSSOS,  Jonir,  Walsall,  Staffordshire,  Sept  1  and  22, 

at  ten,  Birmingham.    Com.  Balguy.   Off.  aa.  Whitmore. 

Sol.  WiUunaon.    Petition,  Ang.  21. 
DicKiivsoir,   Bdwabo,    com    and   provision  merchant, 

-Wolverhampton,   Sept.  2  and  30,  at  balf^past  eleven, 

Birmin^tam.     Com.   Daniell.     Off  aa.    Valpy.     Sol. 

Hayea,  Wolrerhamptan.    PetitioD,  Ang.  20, 
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HUMCoir,  Tboiui,  gnoei,  Wbealoek,  ChaaUn,  Sept.  1 
and  Oct.  2,  at  elerani  Liverpool.  Com.  SteTeiuon, 
Off.  aa.  rnrner.  Sola.  Skairatt  and  Semsr, 'Saodbacb ; 
i,  Yatafl,  inn.  Lirerpool.    Fetitioii,  Ang.  20. 

HoDGSov,  Wii.LiAif,  watchmaker,  liiancaater,  Sept.  3  and 
SS,  at  twelTe,  ICaaoheater.  Off.  aa.  Fnaer.  Sol.  Bobin- 
■OD,  Lancaater.    Petition,  Aog.  21. 

MxpBLXwooD,  Ralxt,  »&d  FosTKB,  AxxBiT,  linen  drapers 
and  ailk  mercera,  Loedi,  Sept.  4,  at  one,  Oct.  10,  at 
eleien,  Baainghall-at.  CV>m.  Fane.  Off.  aa.  Cannan. 
Sol.  T.  Farter,  IS,  St.  Panl'a^liuTcli-Tard.  Petition, 
An«.  14. 

KlCOL,  JoHir,  broker  and  commission  ngent,  Kin^ton- 
apon-Holl,  Sept.  3  and  Oct.  1,  at  half-poat  ivrrlrej 
SOnoton -upon- Hall.  Com.  West.  Off.  as.  Carrick.  Sol«. 
Do^e,  Liverpool ;  Shackles  and  Son,  Hall.  Petition, 
July  31. 

Fkbmx,  Walter,  licensed  Tictnaller,  "Green  Man," 
Covent'garden-msrket^  Sept.  4,  at  half-past  tweWc,  and 
Oct.  10,  at  twelve,  Basinghall-st.  Com.  Fane.  Off.  as. 
Cannan.  Sdts.  Taylor  and  CoUisson,  28,  Qreat  Jomes-st. 
Bedford-row.    Petition,  Aug.  12. 

WiLDB,  Jahss,  bnilder,  Balford,  Lancashire,  Sept.  R  and 
26,  at  eleven,  Manchester.  Off.  as.  Fraser.  Sol.  Dear^ 
den,  Fall-maU,  Manchester.    Petition,  Aug.  15. 

Wills,  Chaelbs  Yeasbt,  dealer  iu  lamps  and  camphine, 
Sxeter,  Sept.  4  and  Oct  2,  at  one,  Exeter.  Com.  Bere. 
Off.  as.  Hirtsel.  Sols.  Head  and  Venn,  Exeter.  Peti- 
tion, Ang.  16. 

BAlTKEUPTCrKS  AN2TULLBD. 
OazettSj  Aug.  IS. 
Jioor*,  R.  commission  agent  and  beer  retailer.  Sports- 
man beer-hoose.  Sun  Tavern-flelds,  Saint  Oeorge'a  in  the 

Saat,  and  1,  ABchorcb-TiUas,  New-road,  Haznioertmith, 

Aog.  13.  

StbtDenlYf. 

BANKBDFV  B8TATBS. 

Qffleial  Aftigiutt  are  aiven^  to  tphom  <^pl$  for  th» 
XHoid4Md$. 

AUxandtT  and  Co,  merchants,  fourth,  3  annas  companT 
100  sicca  rupees.  Whitmore,  London.  —  Alport,  T.  W. 
ironmonger,  nr!»t,  I0|d-  Hntton,  Bristol.— Bnrter,  P.  D. 
banker,  final,  ijd.  Graham,  London. —  Chittenden^  W. 
draper,  second,  as.  lid.  Wlutmore,  London.— Co»wik,  W. 
pianoforte  maker,  first,  6d.  Whitmore,  London. — Dale, 
W.  boot  maker,  second  and  final,  0^.  Stannfatd,  London. 
—Dimtdahy  T.  I.  com  factor,  final,  O^d.  Stansfeld,  Lon- 
don.— Duron,  J.  tea  dealer,  first,  2s.  8d.  Bird,  Liverpool. 
D'OjfUv,  B.  scrivener,  second.  Is.  3^.  Hutton,  Bnstol. 
Qatrell,  J.  upholsterer,  second,  ll^jd.  Whitmore.  Lon- 
don.— Gordon,  W.  Berlin  wool  dealer,  first,  38.  9d.  Hut- 
ton,  Bristol. — Graham,  C.  hosier,  first,  5id.  Whitmore, 
London. — Ifotcardt  J.  P.  maltster,  second,  0;d.  Stansfeld, 
London. — Uant,  J.  silk  manufacturer,  first.  Is.  l}d.  Pott, 
Manchester. — Keecil,  J.  Jan.  draper,  third,  BJd.  Hutton, 
Bristol. — Kemp,  J.  F.  grocer,  second,  2fd.  Graham,  Lon- 
don.— King,  J.  coach  builder,  second,  Is.  oid.  Whitmore, 
London. —  tangtcUh,  B.  builder,  first,  2s.  Groom,  London, 
•^Xea,  G.  cool  merchant,  first,  Is.  Graham,  London. — Le 
SoutiUier,  D.  draper,  second,  3|d.  Stonafeld,  London. — 
Mackev  and  Holt,  merchants,  third,  9-lttth  ofa  Id.  Gra- 
ham. London.  —  Marahall,  3.  coal  merchant,  first,  2s. 
Whitmore,  London. — Oldfield,  J.  P.  commission  merchant, 
first,  6H-  Bird,  Liverpool.  —  Ridley,  E.  linen  draper, 
second,  2H'  Whitmore,  Loudon. —  RoberUon,  MiUigan, 
and  DaUelL  merchants,  fiAh,  0^.  Whitmore,  London.— 
WaUey  and  Ifarhcickt  linen  drapers,  third,  l|d.  Stans- 
feld,  London. —  Wamnck  and  Clageff,  merchants,  fourth, 
lid.  Whitmore,  London. — WTieatUy,  J.  T.  lighterman, 
first,  7d.  Stansfpld,  London.— ff'iW«(nu,W.  draper,  final, 
Oid.    Btansfeld,  London. 

nrsoLTB^rv  bstatba. 

Coekerett,  J.  P.  Uentenant  Tt.y.  Ss.  6d.  Apply  to  Mr. 
J.  Symons,  Devonport.  —  Topham,  G.  grocer,  3s.  &\d. 
Apply  to  M.  Jessop,  esq.  solicitor,  AJL&eton. 

flffignmrnt0  for  tit  Vmrfit  of  Crelrttorf. 

Gazette,  Aug.  12. 
Sroomhead,  J.  plumber  and  glazier,  Bakewell,  Derby- 
shire. July  22.  Trusts.  T.  H.  Armstrong,  glass  and  lead 
merchant,  Chorlton-  on  -  Medlock,  and  B .  Thompson , 
bntcber,  Bakewell.  Sol.  J.  Taylor,  Bakewell.— Oorit««,W. 
dec.  wine  and  spirit  merchant,  Leamington  Priors,  War- 
wickshire, Jul?  7.  Trust.  E.  Thorion,  pamter  and  glazier, 
Leamington  Priors.  Bol.  A.  T.  Forder,  Leamington 
Priors. — Hnghea,  O.  grocer  and  draper,  HolywcU,  Flint- 
ihire,  JvHj  16.    Trusts.  J.  Jones,  wholesolegrocer.  Liver- 

rl,  and  J.  E.  Jones,  provision  dealer,  Holrwell.  Sol. 
Smedl^,  Holywell. — Baymond,  E.  M.  cnemist  and 
druggist,  Smith-st.  Warwick,  July  U.  Trust.  J.  Daily. 
soda  water  manufacturer,  Warwick.  Sol.  A.  T.  Forder, 
Leamineton  Priors. — Samndert,  B.  jun,  linendraper,  Mile- 
end-road,  July  17.  Trusts.  J.  Bradbury,  Alderraanbnry, 
and  H.  Atldason,  Wood-st.  warehousemen.  Sola.  Hard- 
wfob,  Davidson,  and  Bradbury,Weavers'-halI,  Basineball-st. 
— Tkrlon,  G.  mason  and  builder,  Masborongh,  Botherham, 
Joly  28.  Trust.  J.  Smith,  gentleman,  Masborougb.  Sols. 
Hojlo  and  Marsh,  Botherham. — Welch,  J.  colour  manu- 
ftctnrer,  Lore-lane,  Bankside,  July  18.  Trusts.  W.  Wil- 
ton, colour  merchant,  Bread-^.  Cheapside,  T.  Beid,  mer- 
chant. Three  Cranes-lane,  Upper  Thames-st.  and  H. 
Hobbs,  manufacturing  chemist.  Gravel-lane,  Sonthwark. 
Sol.  C.  F.  Lord,  Clifford' s-inn. 

Gazette,  Aug.  15. 
Comnins,  S.  tea  dealer.  Pleasant -place,  King's-cross, 
Jnly  16.  Trusts.  G.  Manton.  tea  dealer,  Eastcheap;  and 
C.  Teede,  wholesale  grocer,  Warner's -vard.  Mincing-lane. 
Sols.  J.  and  J.  H.  Linklater,  Charlotte-row,  Mansion- 
house. — Oreen,  S.  J.  anctioneer,  Hart-st.  Bloomsbury- 
sqnare,  Jnly  16.  Trusts.  P.  Brood,  auctioneer,  Tavistock- 
Bt.  Covent-garden;  and  W.  Snodin.  tallow  melter,  Hm-st. 
Oray's-inn-road.  Sols.  J.  and  J.  H.  Linklater.  Charlotte- 
row,  Mansion-hoDSe.— JfifaM,  A.  stationer.  Bridge-place, 
Paddington,  Ang.  7.  Trust.  J.  W.  Cripps,  wholesale 
stationer,  Skinner-st.  Snow-hill.  Sol.  B.  Smith,  Basing- 
hall-st.—P<!'r^  S.  cork  cutter,  Edith-st.  Hackney-rood, 
July  26.  Trust.  J.  L.  Bncknall,  cork  merchant,  Crutched- 
friars.  Sols.  J.  and  C.  Bobinson,  Qneen-st. -place.— 
WiUon,  H.  bnilder,  Scarborough,  Yorkshire,  Ang,  4. 
Trusts.  W.  ThomM.  merchant,  Hull;  and  T.  Brewster, 
farmer,  Souborongh.    Sol.  J.  J.  P.  Moody,  8carboit)ugh, 


9<rtiirr«tli9f  B<«Mlbffe. 

Gagetie,  Amg.  13. 
Be»U$f  Jonee,  and  Co.  cloth  merchants  and  eonmuMioa 
agvnts,  Manchester,  Jnly  16.  Debts  paid  br  B^^. 
— Burdeft,  H.  F.  and  Jonet,  J.  P.  surgeons  and  apothe- 
caries, Birmingham,  Aug.  l.^Bittter/leU,  Sugden,  Hartley, 
and  Co.  woohtrinlf—  ind  topmakers,  Bradford,  July  17.— 
Durieti,  Jjr>.-'   .  ,'>  Chester,  Joly  30.    Debts  paid 

by  T.  Davie-t.— i-.fViV^,  c  tkod  Jurdi$on,  C.  hotel  keepers, 
Osborne's  Hotnl,  Adcljlii,  Aug.  7.— Gladstone  and  Pil- 
kiu</fon,  calvamscd  iron  manufacturers,  Liverpool  and 
PontejBylltc,  near  Rliuiit  on,  July  19,— Heath,  W.  vndT.  C. 
opticians  and  nautical  mstmment  makers,  Devonport, 
Anc.  8.  Debts  paid  by  ^\  .  Heath.— fft//,  T.  F.  aodMaUa- 
lie  ,  .T.cott..ii  «iit«t.>ae;il -rs,  Rochdale,  Dec.  H.—HolUzter, 
F.  luid  S.  corset  makers  iind  baby  linen  vendors,  Chelten- 
ham, Aug.  7,— Jew  and  Waring,  booksellers,  stationers, 
and  printers,  Gloucester,  June  i4.  Debts  paid  by  Waring. 
—Lawrence,  J.  and  Co.  coal  masters  and  brickmakers, 
parlaaton- green,  Darlaston,  Julr  31.  Debts  paid  by  Raw- 
lins and  Kowley,  solicitors,  Birmingham. — Leaeh  and 
England,  worsted  manufacturers  and  machine  makers, 
Bingley,  Aug.  1.  Debts  paid  by  Leach.— Ifoon  and  Co. 
Maranham,  Brazil,  as  regards  Vionee,  Dec.  31.— PaJwore 
and  BedipeU,  linendrapers  and  haberdashers,  Ehyde,  Isle 
of  Wiffht,  Aug.  6.  Debts  paid  by  Padmore  and  Lane. — 
Parr,  W.  and  J.  joiners  and  builders,  Litherland,  Aug.  0, 
Debts  paid  by  W.  Parr.- i2o«cair/^,  H.  H.  apd  Co.  whole- 
sale and  retail  cigar  and  toboccu  manufoctnrers,  Man- 
chester, Aug.  7.  Debte  paid  by  H.  H.  Rosenberg.— flow* 
and  Searratt,  cement  and  plaster  of  pans  mannfacturers, 
Tranmere  and  Liverpool,  Aug,  ^.— Smith,  J.  and  Matth^vs, 
F.  W.  B.  drapers  and  silk  mercers,  Birmingham,  Ang.  11. 
Steel,  Brotkere^  and  Steel  and  Co.  boot  and  shoe  m^ers, 
Leeds,  Aug.  9. — Squire  and  Co.  engineers  and  patent 
agents,  Barge-yard,  and  elsewhere,  Aug.  d.  Debts  paid 
by  Dewrance. —  Wardain,  JVor/ow,  end  Co.  button  and 
trimming  dealers,  Gresham-st.  Aug.  H.—WUdig,  M.,  H. 
and  Thomat,  M.  china,  earthenware,  and  general  dealers, 
Shrewsbury,  March  25. 

Oaseite,  Aua.  15. 
Allan,  Son,  and  Co.  draprrs  and  silk  mercers,  St.  Paul's 
Churcli-yord,  Aug.  13. — Afkint,  E.,  J.  and  E.  proprietors 
of  the  Liverpool  Zoological  Gardens,  April  8. — BameM^  T. 
and  Field,  T.  merchants,  Narrow-st.  Limehouse,  Juljr  7. — 
Chambers,  J.  and  C.  boot  and  shoe  manufacturers,  Kidder- 
minster. Aug.  11.— Co^e  and  Scoff,  attorneys,  Furnivol's- 
inn,  ITolborn,  and  Notting-hill,  Aug.  l^.— Crouch,  J.  and 
Strang,  W.  builders,  Wimbledon,  July  2. — Daunt,  Broiher$, 
iron  merchnnts,  Liverpool  and  Manchester,  June  1.  Debts 
paid  by  W.  H.  Daunt. — Dawton,  H.  and  Maddock,  W.  ship 
chandlers  and  sailmakers,  Liverpool,  A ue.  11.  Debts  paid 
bv  Dawoon. — Eord,  W.  and  S.  millers.  Bank  Steam  Mills, 
Chester,  July  31.  DebU  paid  by  W.  Ford.— Gonfoa  and. 
ifojoit,  chemists  and  druggists,  Weston-super-Mare,  Aug 
11. — Oreening,  N.  and  Son»,  wire  workers  and  drawers, 
Warrington,  Aug.  l.—HarJiug,  R.  P.  PuU^in,  E.  and 
Bishop,  A.  T.  Guild  hall-chambers,  Basingholl-st.  as  regards 
Bishop,  Auff.  6. — .HV'a/i)ii7and/.yo»,pawnoroker8,  Liverpool, 
July  31. — Hemminqs,  R.  and  Soa,  needle  and  fish  hook  manu- 
facturers, Redditcb,  June  30.  Debts  paid  by  B.  Hemming. — 
Henderson  and  Co.  upholsterers,  Newcastle,  July  10. 
Debts  paid  by  Hendemon. — Uobday,  J,  E.  and  Cla^d-on^  J. 
Millbank,  Aug.  8. — Hitmphreyt,  A.  and  J.  livery-stable 
keepers  and  farmers,  Cheltenham,  Aug.  13. — Httmphrya 
and  Griffiths,  contractors,  Liverpool,  Aug.  13. — Jol'^e,  J. 
W.,  H.  and  A.  victuallers,  Penton-st.  Pentonville,  Aug. 
13. — Larken,  E.  B.  Dawton,  G.  Toynhee,  B.  Heymann,  L.  and 
Holvoake,  G.  J.  newspaper  proprietors,  Crane-ct.  aa  re- 
gards Toynbee  and  Heymann,  June  25. — I^ach,  R.  and  J. 
attorneys,  Martock,  June  24.— Or/orrf,  C.  W.  and  3faU,  D. 
architects,  Birmingham,  July  25.  Debts  paid  by  Orford. 
—Beid,  T.  and  Co.  woollen  cloth  merchants,  drapers,  hat- 
ters, and  hosiers,  Rochdale,  Aug.  14.  Debts  paid  by  T. 
lieid. — Bickardson,  Wateon,  and  Co.  New  York^nd  PEula- 
delphia,  and  Watso)i,  W.  and  Co.  Manchester,  June  30. — 
Rose,  H.  and  KugqihSy  T.  F.  Strouda-vale,  Islington,  Ang. 
2.—Shottin  and  Taylor,  curriers,  Salford,  July  lO.—Stod- 
dart,  E.  Simondu,  E.  W.  and  Hommoiid,  J.  8.  ironmongers, 
Ashford,  Aug.  13.  Debts  paid  bv  Stoddart  and  Simonds. 
— Tuetin,  G.  and  Shell,  J.  ginger-oeer  manufacturers  and 
carmen.  Great  St.  Xndrew-Ht.—  Wright,  Brotkera,  late 
Bentley  and  Co.  wholesale  perAiraers  and  fine  soap  mann- 
facturers. High  Uolboro,  Aug.  14.  Debts  paid  by  W.  H. 
Wright. 


On  Monday  next  wiU  fas  naar 

THE  LAW  of  EVIDKNCE:' AMEND. 
MK\T  ACT,  iriUiI«ltodortioa.SoUt  JiX 
^K^^^^^P  ^"-H*"  Coi.E«q,B»mUr«t.Ia,^ 
N.B.  This  work  u  in  two  mtt,  to  hind  nnii  itA. 
boots  ;  in  8to.  to  bind  with  Tarlor,  Phillipi,8lirti. iT 
price  2i.  8d. ;  and  in  12mo.  to  bnd  witb  BoicM,inM^ 
kc:  prioe  1».  6d.  Orders  shoold  itttfl  ptrtkiMt  wHSl 
■ijM  18  Pttjnired,  ^^  ""*" 

Cbocxvoko,  Law  Tms  Office,  29,  EiKx.,in.. 
Btruid.  ^^ 


80MERSET3HIBB. 

LEG.\L  GENTLEMEN,  SURVEYORS, 
AUCTIONEEKS.  and  the  PnbUo  generally  of 
SomersetBhiro  and  the  West  of  Kni^land,  are  respeotfhlly 
informed  that,  at  the  SOMERSET  COUNTY  PKINTING 
OFFICES.  TAUNTON,  Work  of  every  description  in 
LITUOORAPHY  is  eiecutcd  with  promptilbde,  in  the 
first  style,  and  at  low  charges. 

Specimens    of  Mapping,    Drawings   in   Crayon,   Law 
Forms,  Circnlais,  &o.  sent,  if  required,  to  any  address. 

Letter.press  Printing  on  the  nsnal  low  terms.    Book- 
work  one-third  less  than  is  charged  in  London. 
Carriage  paid  to  all  parts  of  the  West. 
Address,  Mr.  Woodlbt,  Somerset  Coonty  Printing 
Office*,  Tannton. 


COUNTT  COOBT  PRACTICE  UNDER  THE  NEW 

RULES. 
Just  published,  in  1  Tol.  12mo.  price  ISs.  cloth  boards, 

THE  PRACTICE  of  the  COUNTY 
COURTS,  in  Six  Parts.  1.  Proceedings  in  Plainto. 
2.  Jurisdiction  under  Friendly  Societies  Act.  3.  Jorisdic* 
tion  under  Joint  Stock  Companies  Winding-op  Aot^  4. 
Jurisdiction  as  to  Insolvent  Debtors.  6.  Jurisdiction  under 
Protection  Acts.  6.  Proceedings  against  Judgment  Debt- 
ors. With  the  Decisions  of  the  Superior  Courts  relating 
thereto,  and  Table  of  Feci ;  also  an  Appendix,  containing 
all  the  Statutes  under  which  the  County  Court  has  Juris- 
diction ;  a  List  of  the  Court  Towns,  Districts,  and  Parishes, 
and  the  New  Rules  of  Practice  and  Forms  ;  with  an  Index 
to  the  principal  matters  and  Cases  referred  to.  By 
CHARLES  EDWARD  POLLOCK,  Esq.  of  the  Inner 
Temple,  Barrister.at-Law. 

B.  SwBiT,  1,  Chaacery-lane,  London. 


THE  NEW  LiWB  OP  THE  SE8SI0T 

MR.  CROCKFORD  hu  the  followini 
works  in  the  press,  comprisinj  Ihp  xima  m. 
portant  new  laws  of  the  present  SetsioD.  Ordmfr«». 
t  niUed  immediately  will  secnre  the  eoriint  m^m,  wUA 
will  ba  sent  by  post,  free  of  cost,  oa  the  dsj  of  p^ 
cfttion. 

I.  The  NEW  CRIMINAL  8T.\Tl'TES  fLori 

CampbeIl*B  Act  for  the  better  Admimttritioti  of  CriaiBd 
Justice,  the  Expenses  of  Protecntioiu  Art,iif  Crimaii 
Offences  Act),  together  with  all  theCMniulSttftt^ag^ 
a  Digest  of  all  the  Criminal  Cues  decided  dsritt  lb  Int 
four  years,  serring  MmSuppleaewttoJrdiUiaitam, 
with  Notes  and  l^dex.  By  Enviu  W.  Cox,  b^.  Bs* 
rister-at-law,  Editor  of  "  Cox's  Criminal  Lav  Cmh,"  tU 
W.  St.  L.  Babihgtox,  Esq.  Bsrristerit-L*n.  ftjee 
5s.  6d.  sewn ;  6s.  cloth  ;  7s.  6d.  hslf-bomiJ ;  9*.  hnnd. 

II.  The  LAW  of  EVIDENCE  AMENDMENT 
ACT,  with  Introduction,  Notes,  aad  Index.  BfZLvjjD 
W.  Cox,  Esq.  Barrister-at-Law. 

N.B. — This  will  be  ia  two  sizM,  to  btad  sp  tA^ 
text-books  :  in  8to.  to  biud  with  Taylor,  Fh2^  ^mkm, 
&c.  price  2s.  Od.  ;  and  in  12mo.  to  bind  nk  Soim^ 
Archbold,  kc.  price  Is.  Gd. 

Orders  should  ttale  particularly  rAidh  ruv  u  rt)i)nJ,citf 
Mow  bound. 

On  Mottdn-Mzt, 

III.  The  SIXTH  EDITION  of  COX'S  Uf 
and  PRACTICE  of  REGISTBATIOX  sod  of  ILEC- 
TIONS,  oompriaing  all  the  csaes  and  new  sUtat«it<>;b 
time,  with  full  inatmctioos  to  agents  for  tbc  waaamsi 
of  registration  or  of  an  election.  By  Esvao  if  Co^ 
Esq.  Barrister-at-Law.  Price  99.  cloth;  lOi.  tL  blA 
bound;  12s.  boond. 

In  a  few  days, 

IV.  The  FOURTH  EDITION  of  COX  nri 
LLOYD'S  LAW  and  PEACTICE  of  the  rofXTY 
COURTS,  as  regulated  by  the  new  Boles  of  Pnrtia  ui 
the  new  Statutes,  comprising  all  thseaandraieJli-^ciii 
time,  all  the  forms,  Ac.  the  practiee  intbeTir^^'cik- 
dictions.     Price  208.  cloth  ;  228.  ludf-bonDd;34s  (otiI 

N.B.— The  new  Rnles  of  Practice,  with  ■  «(»» lotei, 
in  a  small  pocket  aiza,  for  use  until  the  sbcne  art  fddin 
of  The  Practice  can  be  pubUthed,  viD  b«pTnntbca 
charge  to  any  person  orderiag  the  new  edilios  of  CW  iW 
Lloyas  Practice. 

V.  The  NEW  RULES  of  PRACTICE  ii  da 
COUNTY  COURTS,  with  Tables  of  Fw  Md  »  ^^ 
copious  Index.  By  the  Editor  of  the  "  Comij  ft»» 
Chronicle."    Pocket  sixe,  price,  2b.  mw:  ft  Si*** 

VI.  The  PRACTICAL  STATUTES  rf  Ifil. 
Price  6a.  6d,  ck)th ;  8s.  half-bound ;  Ifc.  koosi  vm  a 
designed  to  supplr  to  the  Englkh  Issyir  iC  ik<  ^^ 
lating  to  England  in  a  conTenientfocttfot  w-iaatti 
small  price,  with  Notes  and  a  copiooiIsAntor"''^^; 
without  burdening  him  with  the  Scotck, Irak. »»iCd«ai 
Statutes.  It  is  edited  by  Wk.  VAXnaas,  IK-  w*^**' 
ai-Law.  ,    ,^ 

N.B.— The  Vol.  of  PRACTICAL  SIATnBB  be  1» 
may  BtiQ  be  bad,  price  78.  6d.  doth. 

Cbocxford,  29,  Essex-street,  Stnni 


NEW  PRACTICE  OP  THE  COUSTY  COCIH. 
In  the  press,  and  to  be  published  io  s  few  dm, 

THE  FOURTH  EDITION  of  COX  aj 
LLOYD'S  LAW  and  PKACTICK  of  tk« OMTTl 
COURTS  i  entirely  rerised  and  recnt,  K  «  B  »« 
the  new  R0LB8  of  PRACTICB,  aU  th.  «'M! 
and  all  the  rases  decided  to  this  time.  SJ  imsJ^ 
W.COX  and  MORGAN  LLOTD,  E«v«.  BumKn*''- 
Its  contents  are  thus  arranged:— 
Book  I.  Tke  Courtt.  "■ 

Book  n.  Tkt  Oi?i<-era,  their  dnties  tad  ponn. 
Book  III.  Tkt  Sieriffi'  Cmtrl  tif  iMim.  , 

Book  IV.  Tkt  JnriidieUm  in  —  1.  ComCT  l"i - 
Eqnity  ;  8.  InsolTencT;  4  CtartrBaw. 
6.  Winding-nn;  8.  JHeixUTSiw**  . 
Book  T.  Apptal  to  tlu  Stptrior  <>•*-'■  "^ 
iwrior  Courts;  i.  Jbadma;  3""^ 
tion  ;  4.  Certiorari.  -^  j 

Book  VI.  T»e  JProrfiM  at  Commn  Lf,  S'Z'^.! 
the  new  rules  and  forms-l.  T*' ™*:  i 
Summons  and  Partjculan;  '■  "'™i. 


7.  Arbitration;  8.  SonunonsonJ"'*^ 
9.  Beoorda;  10.  WritofEm.r;llJ^ 
by  and  against  Kiecnlon  •"  ituu^ 

trators. 

Book  Vn.  EnJtnre  in  Ou  Comi)  CttrU. 
Book  VIII.  RepleviH. 
Book  IX.  SMeoven  qfTetuwuntt. 

Book  X.  ProcM&imfor  Pnaltim. 
Book  XI.  Suing  injhrmd poMfml. 
Book  XII.  Ftei  and  CotU. 

Book  Xni.  Confeuion  qfDeU.  .     r— i 

An  Arnirnix  contains  the  Hulei  of  PrtehM,  i«>" 
Ordan,  and  Statutes. 

Liw  TiMM  Office,  M,  gis«i-ia««t- 


THE    LAW    TIMES   mar  ^J^ru, 
DBACON'S     DIKnfO    and    COFTSt-^, 
3.  WALBROOK,   oppoaite  tta  door  of  St.  !«T^ 
Church.    Also  a  oopy  of  eaoh  of  the  n"'"**,^ 
throughout  Englani  for  all  of  which,  ai  "^"^ 
Papers,  Adirrtisemenls  are  receited  in  '*•  °^_  j,. 
«rst  floor.    An  Index  kept  to  aD  ^o^'°,'^,i 
Also  Anitralian,  American,  Cape,  Oerlon,  KM'  •" 
India,  French,  and  German  Papers,  Seotci,b«>-^ 
BnaUastereadyatS.    Hoijoiots,  t^*;""' 
Boops.  rih.  Chops,  Btfkt,  PsMiy, «' 
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Co  ISrohen  ant  QormponOent*. 

"K.  8."— IT*  ioM  .fiunmiti  tk*  toi— <»affa»  fc  ow 

eanlriiulor.    Ti*  UUtr  AM  imt  ft—  mtat  wtek. 
"Iiix"  tkould ofplf /or  i^fiirmalmupom  tk* poini  ttOt* 

Zam  ItutUution. 
"L.  H."— £«(  aw  wrrwpiiirfMf  nod  <■>  O*  ,/ln(  jrfoM 

Mnien't  Ocmmtmlarius  axd  Otit  don*,  it  mof  atiagmim. 

Wiateper  Jorm  tie   ulUmat*  dtatgtt  aMjr  gio*  to  Ote 

'tht  lam,  a  tttuUnt  eamtot  do  wrong  in  toting 

londtUmtniarf  partt<iflUt  prqfmion^rom 

mehatomc*. 
"ASoaouBUTOiHaPBAaaOAii  Btaxoxm.— Four  n;- 

pe$iion  AoU  kave  attonOon  in  iMo  preparation  qf  tlU  next 


SsBAWK.  —  In  onr  report  of  Mr.  Commiaaioner  LaVi 
J<Klgiae»t  inJBtS.  Oooding,  firam  the  InaolTent  I>ebtor'a 
Conrt  laat  week,  p.  278,  line  6  from  the  bottom,  for  the 
wOrda  "referred  mto"  rgo<f  "ripened  into." 


SOALB  OV  oaUBeSS  FOB  .ADTXBTIBBICBinS. 

TTnder  lifter  Worda £0    t    0 

For  every  additional  Tan  Wflcda......    (^0   6 

Adwiiliaiiiaaata  Aran  th*  Ooimtiyahbald  b*  aecoaiipwiied 
witii  aa  order  upon  the  Amit  is  Town,  or  a  Poat-oOoa 
order  (purabla  at  180,  Strand)  for  the  amonnt. 

AdTertuementa  ordered  for  Oie  flrat  page  are  charged 
one-ludf  more.  If  not  io  ordered,  th^  will  take  the 
ofaaaoo  of  poaitfon. 


We  eannot  undertake  to  retnm  rftjected  oommnnioations. 
tnurterar  ia  intended  for  insertion  nniat  be  anthentieated 
by  the  name  and  ad(bea8  of  the  waiter;  not  aeeesaarily 
fg(  publication,  bot  a*  a  foaraotae  of  his  (ood  faith 

Ho  notioa  can  be  taken  of  aooBTnunia  oonmuuueationa. 


THE  LAW  TIIES. 


SATURDAY,  AUGUST  30.  1851. 


ETIQUETTE  OF  THE  BAR. 
Thb  di«ca88ion  which  has  within  the  last  few 
oMMiths  arisen  as  to  the  supposed  operation  of 
professional  etiquette  in  preventing  Barristers 
regularly  attending  the  County  Courts,  has  at 
length  attracted  the  serioos  attention  uf  the 
leaders  of  the  Profession.  It  will  be  seen  by 
a  recent  aanoancemeot  in  the  daUy  papers, 
tkat  at  the  "  Grand  Court "  of  the  Northern 
Circuit,  on  the  18th  August,  a  proposition  was 
made,  and  carried  by  a  laige  majority,  that 
tkei«  was  no  rule  «f  professieiMl  etiquette  to 
ptmrent  a  barrister  holding  a  brief  in  a  County 
Court  without  a  special  ffee ;  but  that,  on  the 
contrary,  any  Barrister  might  accept  and  hold 
a  brief  in  any  of  those  courts  with  a  fee  of  one 
){uine«,  if  he  thought  fit  to  do  so.  It  was  fur- 
ther resolved  at  the  same  "Granc^Court,"  that  it 
was  quite  in  accordance  with  the  etiqnette  of 
the  Profession  for  Barristers  to  attend  and  to 
sit  in  the  County  Courts,  and  to  form  a  bar 
there,  if  they  thought  fit  to  do  so. 

We  hail  these  resolutions  of  the  Northern 
Circuit  Grand  Conrt  with  satisfaction:  we 
believe  they  cannot  fail  to  meet  with  the  ap- 
probation of  the  mtgority  of  the  Profession 
la  both  branches;  and  there  cannot  be  much 
doubt  that  the  public  also  will  hare  reason 
to  approve  them.  The  personal  annoyance  for 
some  time  past  complained  of,  not  only  by  pro- 
fessional men,  but  merchants,  traders,  and 
almost  every  class  of  persons,  in  attending  to 
cases  in-  the  County  Courts,  has  demai^ed 
some  regulation  on  the  part  of  the  Profession, 

VOK.  XVIX.— Wo.  «S0. 


by  which  the  conduct  of  d^ended  cases 
in  these  tribunals  may  be  accompanied 
at  least  with  as  little  inconvenience  to 
aU  parties  as  in  the  Courts  at  West- 
minster Hall;  securing  to  the  suitor  the 
choice  of  the  most  experienced  and  skilful 
advocate  at  a  reasonable  cost ;  avoiding  the  in- 
justice of  surprise  or  unequal  contests  ;  re- 
moving a  very  unwise  restriction  on  the  West- 
minster Hall  Bar ;  and  saving  to  the  Solicitor 
in  general  practice  the  alternative  of  either 
negleotiog  for  a  whole  day  important  voca- 
tions to  play  the  Advocate  himself  for  half 
an  hour,  or  surrMidering  to  a  member  of 
the  olass  at  present  frequenting  the  County 
Courts  as  Attomn  Advocates,  the  case,  the 
circumstances,  or  tne  confidence  of  any  client 
who  may  be  plaintiff  or  defiendant  in  a  County 
Court. 

There  may  possibly  be  Barristers  who  think 
it  redounds  to  their  honour,  whilst  they  travel 
a  hundred  miles  in  order  to  attend  with  a  guinea 
brief  at  Assiaes  or  Sessions,  to  refuse  to  go 
half  a  mile  to  attend  a  Coun^  Court,  without 
putting  the  suitor  to  the  expense  of  a  special 
retainer,  and  who  having  that  feeling  them- 
selves, may  wish  to  inculcate  on  the  minds  of  the 
junior  Bar  generally,  that  it  is  infra  dig.  to  do 
otherwise.  The  abolition  of  the  old  restriction 
may  also  be  objected  to  by  that  small  section 
of  the  other  branch  of  the  Profession  whose 
practice  consists,  not  in  acting  within  the 
nonourable  and  comprehensive  province  which 
legitimately  belongs  to  the  Solicitor  and 
Attorney,  but  in  devoting  their  whole  attention 
to  the  conduct  of  such  small  debt  cases  as  the 
existing  system  prevents  Barristers  being  en- 
gaged in.  Moreover,  it  mav  happen  that 
County  Conrt  jvd|{es,  disKkiag  too  much 
exertion,  or  conscious  of  want  of  tem- 
per, of  learning,  or  of  ability  (if  by  chance 
any  such  there  oe),  may  lament  a  change  bv 
wluob  the  constant  presence  of  a  well-educatea, 
high-minded,  and  vigilant  Bar  may  restrain 
imperiousness,  detect  and  expose  ignorance, 
and  compel  them  to  emulate  the  industry  of 
the  Queen's  judge*  at  Westminster. 

The  prejudices,  the  selfish  objections,  or  the 
sinister  forebodings  of  such  persons  must  not, 
however,  be  suffered  to  weigh  agunst  the 
general  good.  A  step  has  been  taken  in  the 
right  direetioB,  and  unless  we  very  much  nis- 
tiA:e  the  genenl  feeling  of  the  Professkm,  a 
very  short  time  will  elapse  before  the  foolish 
intemedne  contests  which,  in  print,  at  least, 
have  taken  place  between  the  Bar  and  the 
Attorneys  will  yield  to  that  hamumious 
adjustment  emblematic  of  returning  pro- 
sperity, when  men  and  things  find  their  right 
places,  and  all  sedulously  devote  themselves  to 
theirlegitimate  vocations. 


LETTERS  TO  LORD  CAMPBELL. 

BT  THB  BDITOB  OF  THB  ULW  TIMBS. 
SBCOMD  LBTTBa. 

Mr  Lord,— In  my  last  letter  I  songbt  to  present 
to  your  lorddiip  a  classified  summary  of  the  defects 
which,  in  the  course  of  my  editorial  intercourse 
with  the  Profeasion,  I  have  found  to  be  those  to 
which  they  attrilwte  the  decline  of  the  busiaess  of 
the  finperior  Com-ts  of  Comiaoit  Law.  They  might 
be  yet  farther  rednoed  in  description  to  three 
words : — First,  Co$t  ,•  second,  Dneertainty ;  tlurd, 
Delay.  Remove  these,  and  the  Superior  Courts 
will  recover  more  than  they  have  lost.  T  now  pro- 
ceed to  detail  the  particular  evils,  and  describe  the 
remedies  that  have  been  suggested. 

I.  As  to  Cost.  The  outcry  which  has  been 
raised  against  the  Cost  of  Justice  in  the  Superior 
Courts  is  mainly  attributable  to  the  establishment 
of  the  County  Courts,  which  have  induced  comp 
parisoDS  by  no  means  fsvoiuable  to  the  forsMf,  and 
largely  faioreased  the  relnctanoe,  whidi  fass  been 
growing  for  many  years  past,  to  adopt  so  expensive 
and  nncertain  a  method  of  settling  a  dispute.  If 
we  find  the  public  dssertiDg  us,  we  may  be  sure 
that  we  have  not  adapted  ourselves  to  their  changed 
wants — that  we  have  not  kept  pace  with  the  pro 
greas  of  society.  It  naay  be  that,  in  fact,  our  pro- 
cednre  is  the  perfection  of  wisdom,  sad  that  altera' 


tion  may  mar,  but  cannot  mead  it.  If  the  public  ■ 
have  reasons  for  preferring  less  wisdom  than  we 
offer  them — if  they  think  that  even  justice  can  be 
too  dearly  purchased — it  will  be  our  duty,  as 
Lawyers,  to  bend  to  the  fashion  of  the  time,  and 
concede  our  own  opinions  in  deference  to  their 
desires. 

Now,  my  lord,  the  question  is,  how  much  can 
we  concede  in  this  matter  of  coat  ?  and  I  think  I 
shall  be  able  to  satisfy  your  lordship  that  we  can  . 
yield  a  great  deal  and  be  none  the  worse  for  it  our- 
selves even  as  a  matter  of  profit. 

Beginniog  with  the  first  step  in  an  action,  why 
should  we  not  learn  a  lesson  from  the  County 
Courts,  and  let  the  summons  state  the  cause  of  ac<. 
tion  and  particulars  of  demand  ?  Why  should  there 
be  two  processes,  with  the  expense  of  firo  services, 
when  one  will  suffice  ?  I  beg,  therefore,  to  suggest 
to  your  lordship  that  a  step  should  be  taken  beyond 
the  timid  recommendations  of  the  Commissioners,- 
and  that  an  action  should  be  commenced,  as  in  the 
County  Courts,  by  an  entry  of  a  plaint  which 
should  contain  a  statement  of  the  demand,  with 
particulars,  and  that  a  copy  of  this  should  be  served 
with  the  writ  of  summons,  abolishing  the  present 
declaration  as  a  distinct  process.  As  the  plaintiff 
will,  of  course,  be  bound  by  his  own  statement,  it 
will  be  his  interest  to  make  it  sufficiently  clear  and 
positive,  and  the  defendant  will  have  the  further 
security  against  surprise  in  the  power  vested  in  the 
Court  to  order  further  particulars,  if  those  given  ■ 
are  shewn  to  be  insufficient,  with  the  added  power 
of  giving  costs  to  the  party  who  may  be  put  to  the 
cost  of  such  application  through  any  unliirneas  of 
his  opponent  in  the  statement  of  his  case. 

The  signature  of  counsel  to  pleadings,  and  tba 
employment  of  counsel  for  all  rales  and  msttsia-, 
that  are  of  coune,  must  be  abolished.    There  is  no, 
help  for  it,  however  severely  it  may  affect  us. 

In  the  statement  of  the  case,  the  plaintiff  shoal<L 
be  strictly  limited  to  a  plain  narrative  of  the  facta,-, 
without  exaggeration,   in  the   fewest  words,  and 
with  DO  fancy  claim  for  daaaages,  as  now,  but  odItn 
for  so  much  as  he  really  demands.    This  would- 
be  effectually  secured  by  holding  turn  responsihlo-, 
for  the  entire  content*  of  the  claim,,  permitting, 
proof  of  nothing  that  is  not  there  ststed,  and 
mnlctiog  him  in  costs  for  whatever  is  stated  but  net , 
proved.    As  it  is  of  very  great  importance  to  prs^  . 
vent  exorbitant  demands  lor  damages,  either  in  tha. 
hope  of  judgment  by  default,  or  to  prejudice  a  jury, , 
I  ventuK  to  recommend  to  your  lordship  a  new, 
but  very  simple  practice,  namely,  to  permit  a  de- . 
fendant  to  object  to  the  amount  qfdamagee  clamed, 
either  with  or  without  a  general  defence  to  the  ao-  i 
tion,  so  that  if  he  succeeds  on  this  issue,  and  less 
damages  are  awarded  than  were  claimed,  the  plain-  > 
tiff  shall  pay  the  costs  thus  occasioned.  This  would 
be  more  efficient  than  the  practice  of  paying  money 
into  Court,  for  it  would  he  applicable  in  mai^ . 
cases  where  the  latter  is  impracticable. 

If  the  defiendant  does  not  enter  an  appearance, 
and  give  notice  of  the  nature  of  his  defence  withia . 
a  fixed  period,  judgment  should  in  all  cases  go  by 
default  for  the  amount  of  damages  claimed.    Tho- 
writ  of  inquiry,   as  a  source  of  delay  and  cost, 
should  he  abolished ;  but  to  prevent  surprise,  a . 
power  should  be  vested  in  a  Judge  in  Chambers, 
upon  good  cause  shewn,  to  suapsad  execution,  and 
eitber  to  permit  a  trial  upon  the  merits  or  to  order  - 
an  assessment  of  damages.    Without  such  a  pro- 
tection defendants  might  be  subjected  to  ruinous 
reaalt*  through  scddent,  surprise,  or  craft. 

The  drfence,  like  the  complaint,  should  he  in 
writing,  in  plain  language,  limited  in  like  manner, 
and  either  a  simple  denial,  which  should  put  the 
plaintiff  to  proof  of  his  whole  statement,  or  deoiid 
of  any  part  of  it,  or  by  an  avoidance  ;  but  he  should 
not  be  allowed  to  put  in  contradictory  defenoes. , 
All  the  pleadings  ought  to  he  true,  or  at  least  the 
parties  iMould  believe  them  to  be  true.  The  state- 
ment should  limit  the  defendant  in  his  defence,  <• 
tkat,  if  be  omits  anything,  it  shall  be  at  his  own 
peril.  One  copy  of  the  statement  of  defence  should, 
be  filed  in  the  Court  and  another  be  served  upon 
the  plaintiff  or  his  attorney. 

There  ii  much  in  a  name.  The  consequences  of' 
an  ill  name  are  proverbial.  The  word  demurrer  is  . 
ia  that  predicament.  It  would  be  wise  to  abolish 
the  name,  although  the  thing  is  indispensable.^ 
There  most  be  some  method  by  which  a  defendant 
may  say,  "  Granting  the  plaintiff's  statement  to  be, 
true,  he  has  no  legal  claim  against  me  ;".  and  the . 
plaintiff  must  be  enabled  to  say,  in  like  manner,  to' 
the  defendant,  "That  is  no  defence  in  law,"  and', 
npon  the  question  of  law  so  raised  to  have  the  judg- 
ment of  the  Court  without  the  cost  of  a, (rial.    Cal  ', 
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Uthen  "  a  mm,"  and  let  it  coniUt  of  a  copy  of  the 
pleadingi,  and  npoo  that  let  the  argnment  be  taken. 
This  change  of  name  will  meet  the  prqadiee  which 
cziita  igaioit  demnrren,  becaoie  of  their  abrard 
nie  in  objeetiona  arisiog  ont  of  form  alone. 

The  replication  sboald  be  regulated  bj  the  same 
principles,  and  beyond  that  atage  no  pleading  iboald 
oe  permitted.  If  either  party  baa  miainformed  the 
otter,  he  will  joitly  luffer  for  it  in  failure  at  the 
trial  to  sabetantiate  U*  written  case  and  coDseqnent 
defeat. 

The  caose  being  now  ready  for  trial,  the  proce> 
chire  to  be  examiaed  with  a  view  to  curtailment  of 
costs,  is  the  trial  itself.  The  first  manifest  im- 
provement that  offers  itself,  is  to  make  a  jury 
eiliioHal,  and  not  oompnlsory.  Let  either  party 
oemand  •  jniy,  but  if  both  prefer  to  be  tried  by 
the  Judge  alone,  no  reason  can  be  assigned  why 
they  should  not  be  permitted  to  do  so.  The  Connty 
Courts  have  unequtTocally  shewn  what  is  the  real 
•dmiration  entertained  by  suitors  for  trial  by  jury, 
amd  itia  not  probable  that  they  would  be  less  ready 
to  intmst  themselves  to  sndi  Judges  aa  your  lord- 
«hip. 

The  great  improvement  which  has  been  effected 
in  the  Law  of  Evidence  by  the  Act  of  last  Session 
lias  already  removed  the  largest  source  of  costs  of 
ttisl  which  resulted  from  the  ezclnrion  of  the  parties 
from  the  witness-box,  often  compeUing  the  attend- 
«hce  of  a  host  of  witnesses  to  prove  by  indirect 
testimony  some  fkct  which  one  party  could  have 
proved  in  a  moment,  and  which  the  other  would 
not  have  denied. 

But,  my  lord,  this  does  not  accomplish  all 
tiiat  might  be  done  to  abbreviate  the  cost  of 
trial.  One  great  source  of  expense  is  the  un- 
certainty of  the  time  at  which  the  cause 
«riU  come  on.  In  London  there  is  a  par 
tial  attempt  to  remedy  this  evil,  at  country 
Assises  there  is  none.  The  consequence  is,  that 
enormous  expenses  are  often  incurro]  in  keeping  a 
body  of  witnesses  firom  day  to  day  watching  for  the 
«Mse  to  be  called  on.  R^^nlatiaas  might  be  made 
to  prevent  tiiit.  For  instance,  instead  of  taking 
esuses  in  the  order  in  which  they  are  entered,  I^ 
4e  entry  and  notice  of  trial  be  simultaneous,  on 
•ome  day  btfort  the  sittings  or  Assizes.  Then  let 
tiw  order  of  trial  be  determined  by  ballot,  allotting 
a  small  number  only  to  each  day,  and  not  adding, 
a*  now  In  London,  a  sapplementaiy  list  to  meet  this 
possible  CMO  of  the  list  fbr  the  day  being  ex- 
'Iiausted.  In  town,  if  the  list  goes  off,  let  the  for- 
"tonate  judge  enjoy  hia  holiday ;  it  ia  better  that  one 
man  sbonld  be  idle  for  a  few  hours  than  that  fifty 
■oilier  men  ahonid  be  detained  from  their  work,  or 
Indf  a  dosen  suitors  pot  to  rainoos  costs.  So,  in 
Ihe  ooontry,  let  the  causes  [be  entered  some  ^ys 
before  the  Assizes,  distributed  by  ballot  over  the 
allotted  period,  and  taken  only  on  the  days  ap- 
pointed. If,  as  it  would  sometimes  happen,  one 
«anse  should  occupy  the  day  to  the  exclusion  of  the 
test,  do  not  disturb  the  entire  chain,  but  let  those 
nbo  were  so  unlucky  as  to  be  thrown  over  the  day 
be  placed  at  0»  end  of  the  list  (for  which  allow- 
■nee  of  blank  days  sbonld  be  made  in  the  allot- 
ment), and  thus,  instead  of  all  aufferiog,  as  now 
'ttey  do,  by  the  interfiBrenoe  of  a  tedious  predecessor, 
'the  inoonvenience  will  be  limited  to  a  few.  Pro- 
bably ingenuity  will  suggest  some  better  plan  even 
tiian  this  for  abating,  if  not  curing,  one  of  the 
greatest  vexations  and  most  prolific  source  of  ex- 
.pense  to  whidi  suitors  are  subjected. 

Lastly,  my  lord,  unless  notice  of  intention  to 
move  for  a  new  trial  be  given  within  a  short  period, 
•ay  four  days  after  trial,  and  security  given  for  the 
verdict  sod  costs,  in  the  manner  whidi  I  shall  here- 
after suggest  ss  necessary  to  prevent  abuses,  execu- 
tfam  sbonld  issue  on  this  application  of  tbe  party 
«ntidedtoit. 

Thus  I  have  shewn  how  piooednre  may  be  abbre- 
iPlated,  with  a  great  curtMment  of  expense,  and 
Widiont  any  aaeiUoe  of  substantial  justice. 

But  there  is  one  eause  of  costs  in  an  action  which 
annst  be  wholly  swept  away,  before  anyperceptible 
improvement  can  be  accomplished.  Tbt  fttt  itf 
*owrt  mmtl  be  aboliahed.  They  are  the  most  for- 
midable obstacle  to  the  diminution  of  costs.  They 
are  of  incalculable  injury  to  the  Profosion,  for  they 

£>  to  the  account  of  the  Lawyer's  bill,  and  the 
ttomey,  not  the  real  offenden,  bears  tiie  brunt  of 
the  clioit's  wrath.  Your  lordship  knows  how 
considerable  a  portion  of  the  entire  bill  of  costs  in 
an  action  at  law  consists  of  court  fees,  which  the 
Attorney  or  agent  is  compelled  to  pay  out  of  his 

rcket  fbr  months,  sometimes  for  years,  before  he 
repaid :  how  small,  apart  from  these,  is  tbe  actual 
•nward  of  tbe  Attorney  for  his  skill,  anxiety,  and 


responsibility ;  and  I  believe  that  if  it  were  not  for 
thMe  burtbensome  fees,  the  public  would  not  be 
dissatisfied  with  the  actual  gains  of  the  Lawyer. 
Without  the  abolition  of  tbe  fee  system,  or  at  least 
tbe  substitution  of  a  fixed  fee-food  fee,  whose 
amount  may  be  readily  calculated  before  an  action 
is  commenced,  all  other  reform  will  fail  to  reconcile 
the  public  to  the  courts  which  they  still  venerate, 
which  they  have  parted  from  with  regret,  and  to 
which  they  will  return  with  pleasure,  when  adapted 
to  their  new  wanta. 

Thus,  my  lord,  I  have  shewn,  without  going 
into  every  minute  detail,  how  the  costs  of  an  action 
may  be  abbreviated,  so  as  to  satisfy  the  not  unjust 
demands  of  the  public,  and  how  thus  Westminster 
Hall  may  be  in  one  respect  enabled  to  compete 
BBccessfaUy  with  tbe  County  Conrts,  without  cur- 
tailment of  the  remuneration  for  professional  ser- 
vices actually  rendered,  and  vblim,  upon  careful 
investigation  of  the  items,  will  not  be  found  to  be 
overpaid.  How  tbe  other  classy  of  objections  may 
be  removed  I  will  endeavour  to  shew  in  my  next 
letter. — I  have  the  honour  to  be,  my  lord. 
Your  lordship's  faitbfol  servant, 
Ths  Editok  or  tbk  Law  Timbs. 


THE  LEGISLATOR, 
imperial  9arliamnit. 

At  tbe  Court  at  Osbome-house,  Isle  of  Wight, 
the  25tb  day  of  August,  1851,  present,  the  Queen's 
most  exodlent  Majesty  in  council,  it  is  this  day 
ordered  by  her  Majesty  in  council,  that  the  Par- 
liament, which  stands  prorogued  to  Thursday,  the 
4th  day  of  September  next,  be  further  prorogued 
to  Tuesday,  the  4th  day  of  November  next. 


NEW  STATUTES. 

14  &  15  TicTouA,   A.D.  1851. 

[In  tUi  raoord  of  LeiiiUtiononlylhs  BtatotM  of  praetioal 
atilit;r  are  giTan  at  langth.  Of  the  othen  an  abstnot  or 
the  titles  osljr  are  preeented.2 

(CmNmml  ftvm  pajt  MO.) 
Cap.  XLI. 
An  Act  to  regttUte  the  Salaries  of  tte  Chief  JosHoe 
of  the  Court  of  Queen's  Bendi  and  the  Chief 
Justice  of  the  Court  of  Common  Pleaa. 

(August  1, 1851.) 
We  give  thia  statute  entire. 
2  4-3  Wm.  4.  e.  116— Salaries  «/*  OtiffJviHeu 
t)f  QiMm's  Bench  aid  Common  Pleat. — ^Whereaa 
by  an  Act  of  the  session  holden  in  the  second  and 
third  years  of  King  William  the  Fourth,  chapter  one 
hundred  and  aixtaen,  the  annual  salanr  to  be  granted 
to  the  Chief  Justice  of  tbe  Court  of  Queen's  Bench 
at  Weatminster  ia  fixed  at  the  snm  of  ten  thousand 
pounds,  and  the  annual  salary  to  be  granted  to  the 
Chief  Justice  of  the  Common  Pleas  at  Westminster 
at  the  anm  of  dght  thousand  pounds :  and  whereas 
from  the  death  of  the  Right  Hon.  Chariea  Lord 
Tenterden  tiie  salarv  of  eight  thousand  iwands  hat 
been  granted  to  and  accepted  by  the  Cliiaf  Justice 
for  the  time  being  of  the  said  Court  of  Queen's 
Bendi  instead  of  the  said  salary  of  ten  thousand 
pounds :  and  whereas  the  salary  of  seven  thousand 
pounds  haa  been  granted  to  and  accepted  by  the 
present  Chief  Justice  of  tbe  said  Court  of  Common 
Fkas  instMd  of  tbe  salary  of  eight  thousand  pounds 
fixed  by  the  said  Act :  and  wfaoeaa  it  ia  expedient 
that  the  salaries  of  the  said  offices  of  Chief  Justice 
of  tbe  said  Court  of  Queen's  Bench  and  Chief 
Justice  of  die  said  Court  of  Common  Pleas  should 
be  regulated  as  hereinafter  mentioned :  be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty, 
by  Mid  with  the  advice  and  consent  of  the  lords, 
spiritual  and  temporal,  and  commona,  in  this  present 
Pariiament  assembled,  and  by  the  authority  of  the 
samsL  that  the  salary  payable  to  the  Cliief  Jnstice  of 
the  Court  of  Queen's  Bench  at  Westmmster  shall 
be  (and  shall  as  from  the  time  of  the  death  of  tb» 
said  Charies  Lord  Tenterden  be  deemed  to  have 
been)  reduced  to  the  yearty  sum  of  eight  thousand 
pounds,  and  the  salary  payable  to  the  Chief  Justice 
of  the  Court  of  Common  Pleas  at  Westminster  shall 
be  (and  shall  as  from  the  time  of  the  resignation  of 
such  office  by  the  Right  Honourable  Thomaa  Lord 
Truro  be  deemed  to  have  been)  reduced  to  the  yearty 
sum  of  seven  thoosand  pounds,  such  salaries  re- 
spectively to  be  subject  to  the  prorisions  of  the  said 
Act  of  the  second  and  third  years  of  King  William 
the  Fourth  concoTiing  the  salaries  granted  under  the 
authority  of  that  Act. 

Cap.  XLII. 
An  Act  to  make  better  Provision  for  the  manage- 
ment of  the  Woods,  Forests,  and  Land  Revenues, 
of  the'  Crown,  and  for  the  direction  of  Public 
Worits  sad  BoUdings.  (August  1,  1851.) 


Cap.  XLIII. 
An  Act  for  disafforesting  du  Forest  of  Htodta 
the  County  of  Essex.  (isg^t  1,  mu 

Cap.  XLIV. 
An  Act  to  eontinne  certtin  Acti  for  mliiu 
Turnpike  Roads  k  Ireland.  (Angiut  1,  ijjn^ 
Cap.  XLV. 
An  Act  to  continue  an  Act  of  the  &lh&Mm| 
of  her  prrseot  Majesty  fbr  smeadiDi  the  In  k. 
lative  to  Private  Lunatie  Asjlooi  m  litUsi 
(Aajmt  1,  IMl.) 
Cap.  XLVI. 
An  Act  to  amend  two  several  Acti  of  ber  Hajatr'i 
reign,  enabling  the  CommiMioBen  of  ho  Hi. 
joty's  Woods  to  pordiase  Liodi  Iw  udto  im 
Victoria-Park,  and  to  indenmHy  UaTnstwtl 
Copyhold  liands  held  on  trait  fw  W  Ibjotf, 
(AngBll.BSl,) 
Cap.  XLVII. 
An  Act  to  continue  the  Exemptioo  of  l-htihrrt 
from  Liability  to  be  rsted  u  nch  knfeitof 
Stock  in  Trade,  or  other  Property  to  tkeUU 
of  the  Poor.  (Asfsit  I,  lUl.) 

Cap.  XLVIII. 
An  Act  to  ootttiaue  ao  Act  of  the  ladkMjw 
of  her  present  Majesty  to  exteod  sad  TeabaiR 
effectual  for  Five  Yean  an  Act  pond hikli 
year  of  his  late  Majesty  King  George  tk  fwtk, 
to  amend  an  Act  passed  m  tbe  SM  jmiW 
Msjesty  King  George  the  Third,<br  pceiwli^lh 
administering  and  taking  of  aalaafalOaha 
Ireland,  as  the  same  ii  amended  hvia  Id  el <ht 
11th  &  12th  years  of  her  Majcsty'i  nip. 

(Aa|iiilI,18Sg 
Cap.  XUX. 
An  Act  to  repeal  an  Act  of  the  SkraH  ni 
TweUth    Years  of  her  present  Migalf,  fa 
making  prdiminary  Inquiriei  ineertasteiif 
Applicationa  for  Local  Acts,  sad  to  aiktolhr 
provision*  in  lien  thereof.    [Aspa  I,  lUL] 
We  give  this  statute  entire. 
11  Ic  12  Viet.  e.  129.— WbenssB  AetaMfaal 
in  the  session  of  Pariiament  hoMsn  m  tie  eleraA 
and  twelfth  vearaof  the  reign  ofherrnaatllM' 
chapter  one  hundred  and  tweatf-aiBi :  mI  daai 
it  is  expedient  to  repeal  the  saidAitB'ttsikt 
other  provisiona  in  lien  thsitof:  Be  il  iMn 
enacted  by  the  Queen's  most  exceUeKlIvii^ 
and  with  the  advice  and  content  of  ikMaMi 
and  tempcsaLand  aommons,iatUipai<fm*' 
mant  assembled,  aa4  bv  the  antkerilr  offlaaM. 
1.  Reeiied  Act  repealed.— Tiat  a  iw«*  «* 
foture applications  to  Pariiameotia Valine 
said  recited  Act  ahallbeandthewttiiBMkrii- 
2.    Wlker*    worJt*   propoetd  ta  SU  ^ 
AdmhaUp  map  remdre  5to<aMa<i,Jft.-"m- 
ever  application  aball  be  made  to  hraenei  *" 
Bill  whereby  power  it  tought  to  oonibidnT"™ 
ontheslkore  ofthetea,orofaaycred|.by.«»* 
the  sea,  or  navigable  river  commaiiiettiD|M"w 
or  to  oonstruct  any  bridge,  viadoct,  or  «*"•■* 
across  any  creek,  bay,  arm  of  the  les,  '"'^P'' 
river,  or  to  construct  any  work  sffsetiiig  waiy 
liott  of  any  haibonr,  port,  tidal  water,  or  nn^ 
river,  it  afaaU  belawfoIfortheLordH«hAM 
or  for  tbe  Lorda  Commitsioasts  forB"*^" 
office  of  Lord  lUgh  Admiral,  to  reqm*"''?' 
motert  of  lach  KU  to  deposit st the oftstfw 
Admiralty,  in  additipa  to  the  pl*''^"'^'^^ 
documents  whidi  may  have  been  JepnaW"^ 
office  hi  compHaaoe  with  the  StaadJUf  I**"'! 
either  House  of  Pariiament,  aU  sud  itatM^"' 
other  doemnenia  as  tiie  said  Lord  HigliAW* 
Leeds  Commissioiiers  shall  deem  necewq  t»,«^ 
the  objeda  of  the  intended  application  to  nnaa^ 
and  the  propoaed  intefforenoe  with  soa""""" 
or  navigsiion,  as  the  case  may  be.  ,  j^ 

8.  .^mhraltp  map  appoint  *MP«*«  •""."l 
be  lawfol  for  the  aaid  Lord  High  Adminl  a  uw 
CommissioDers,  if  they  shall  consider IM«w 
necessary  or  expedient,  bat  not  otherwae^tsiilfw 
a  competent  peraon  or  persons  to  ^"'.'"^Z^^ 
inspectors,  for  the  purpose  of  in(pilBar»  2 
manner  and  at  such  time  and  pbne  ae  tWT  ■■ 
direct,  mto  aU  sndi  matters  m  tiisy  g»«."^ 
neoettanr  to  enable  tiiem  to  report  "J™*"! 
their  opinion  upon  every  soA  Bill  toaani" 
jurisdiction  or  authority  of  the  Lord  High  Awmw- 
4.  iMpeetort map nmmontcilntntit»*'^r' 
them  anm  oert.— For  tbe  purposes  of  «*J°Si 
the  taid  inspector  or  inspectors  ^Tl^J™"" 
ODdar  his  or  their  hands,  summon  befcrs  am 
them  any  person  having  the  custody  of  "yJJJ 
survey,  or  book  made  or  kept  in  P"""*"**?!,  i 
Act  of  Parliament,  to  produce  sudi  map.  fJ^ 
book  for  his  or  their  inspection,  and  the  ■»  "^ 
tor  or  inspectors  may  summon,  fat  msiiner  siCT«r; 
any  other  parson  whose  evidence  shsll,  ■  "rj^l 
ment  of  the  said  ioapector  or  hispectoB,  "•  "~L 
to  his  or  their  inqmries,  and  pay  or  allow  to «™' 
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WarremU  to  b«  auxiUary  to  muh  writ  tf 
warrant  or  warmits  which  shall  be 


foeh  penon   so   TOmmoned  by  him  or  them  the   poition  of  their  annual  valne  as  land,  and  under  the  ]  _„„.  „,  ,«„«»«.  which  .hall  ba 

J^JSte  ch«xe«othi,rttend.nce;  and  the  aaid  «H»ndly.i*ci»ed  Act  a.  and  in  the  «une  proportion   f^«-^«  '•"fj'  "^J^J^  ^^^  onlv  to 
SJXorUu^r.  .haU  aUo  have  power  to  «1-   of  their  annual  rdue  a.  land  u«rf  a.  arable,  meadow.  ^^^^rT«toe  of  &^^ 

by  him  or  them  touching  the  premitet.  Cap.  LI.  I  __-_  .„  whnm  behalf  aueh 

5.  fenaUvfor  non-atlendtnce,  or  r^^Miiw  to '  ^n  Act  to  authorUe.  for  a  farther  Period,  the  ApplU  1  P«J^  ^^""^"^  o^^  j^  bei 

mMMr  f«««oi«.-Any  penwn  bMng  mmmoned  by  j     ^.tion  of  Money  for  the  purpo«»  of  Loani  for  \  J^dw^  to  iCwXaaiT^ 
jjA  inspector  or  in.p|W«rt.who^rt^^^^  cairpng  on  Public  Work,  to  lieUnd.  \4.^^Zd7h^  qf  arrut  qf  debtor  to  h*  *»~ 

to  him  of  «ch  ""»•«  ~  •*>!^'  "' <^»  "Py  '^  (Aug.  1.  1851.)       j„„d  upon  tcoA-an/.  W  iipoo  produetiOH  $henf$ 

Oye^U  .hall  :'"j'>y  ~«>~t  »'  '^^•^°^!2  CaV.  Lll.  I  torhti^  and  dtlaU  «cA^/Jr^The  pnon  t» 

punmance  of  .ucb.ummon^  orto  produce  .uch  |  ^^  ^^  ^  ^^^^^  ^  ^^  ^^^^  ^^,  ^,  ^^^  ^  ^^^^^^^  j^^^^  authori»d  to  K^i-ned 

ahMondinr  Debtor..  (Aug.  1,  1851.)     .  .haU  be  directed  ihaU,  immediately  on  the  mm^ 

We  gire  thi.  .tatnte  entire.  i  being  atecnted   endorw  •««*•«"*«  ^^^'^1^^ 

Wherea.  the  law.  now  to  force  for  the  arre.t  of  the  ttme  and  place  'tere  thedebtor  wm  ^^^ 

debtor,  absconding  from  England  are  in.ufficient   »»!'•'»  P'™^"'=^°"°' »»«''. ''^T^  ^I'^SSSSS 

and  inadequate  fi  that  pur,5»e.  by  re«»n  of  the  l  to  the  .Senff  of  t'''  f"  .  J,  I^^tS^rS^ 

deUy  whkh  is  occasioned  in  obtaining  the  neoeawry   shall  have  issued,  or  to  the  keeper  of  the  g»o>  of  »«|h 

'        Mid  S^^  fraud,  are  p»pet™ted  upon  :  county.  shaU  be  a  .uffinent  authority  to  mich  sher^ 

distance  from  London  by   or  keeper  to  detain  roch  debtor  or  debtors  untU  he 


map.,  surreys,  books,  or  other  documents  a.  he  may 
be  required  to  produce  under  the  provimons  herein- 
before eontainra,  or  to  anawer  npon  oath  or  other- 
wiie  such  question,  a.  may  be  put  to  him  by  .och 
fattpector  or  to.pector.  under  the  powen  herein  con- 
tuned,  shall  be  liable  to  forfeit  and  pay  a  penalty 
not  exceeding  Ave  pounds,  which  may  be  recovered 
before  any  two  or  more  jostioe.  having  joriadiction 
withm  the  town,  district,  or  place  whereto  wch  in- 
qoity  ahall  be  heldi  and  on  oonviction  of  the 
oflender,  and  to  dennlt  of  payment  of  any  roch 
penalty,  auch  justices  shall  be  empowered  and  re- 
qidred  to  cause  the  same  to  be  levied  by  distress  and 
aale  of  the  goods  and  chattel,  of  the  offender,  by 
^mnant  under  their  hand,  and  wab;  and  mich 
fteaalty  .ball  be  oaid  to  (he  treanirer  of  the  county 
aritluo  which  such  conviction  shall  take  place  to  aid 
of  the  eoanty  rate ;  provided  that  no  person,  other 
tiian  the  promoter,  of  the  proposed  Act,  or  their 
«genta,  shall  be  required  to  attend  in  obedience  to 
any  mmmons,  nnles.  the  reannable  ebaigea  of  hi. 
attendance  be  paid  or  tendered  to  him,  aor  to  travel 
in  obedience  thereto  more  than  ten  mile,  from  hi. 
utnal  place  of  abode. 

6.  Admiralty  mat  t''^  ueurilyfor  paymmt  iff 
tgpenMt  qf  inquiry. — Before  inaiitn&ng  any  .uch 
Inquiry  the  wid  Lard  High  Admiral  or  Lord.  Com- 
niarioner.  may,  if  they  thtok  fit,  reqaira  and  take 
such  security  for  the  payment  of  the  whole  or  any 
part  of  the  costa,  chuges,  and  expense,  to  be  in- 
dured  by  them  in  reepect  of  such  inquiry  (including 
-the  remuneration  of  the  inspector.)  u  to  them  .hall 
aem  fit;  and  whenever  any  mich  Mcarity  i.  given, 
dw  cost.,  chain.,  and  expenw.  to  reapect  whereof 
it  is  given  riiall,  to  .uch  amount  a.  .hall  be  certified 
by  the  aaid  Lord  High  Admiral  or  Lord.  CommU- 
■loiwr.  (not  exceeding  the  extent  or  amount  of  .uch 
■eenrity),  be  a  debt  due  to  her  Majesty  from  the 
panoD  or  peiMm.  rapectivaly  by  whom  the  Mune  i. 
,«Btaredinto. 

7.  PalUionen  for  prhale  BiU  to  ie  deemed  the 
promotert, — The  persons  whose  names  ahall  be  snb- 
■cribed  to  the  petition  for  any  private  Bill  shall  he 
deemed  to  be  Momoteta  of  sum  Bill  for  all  the  pnr- 
yowa  of  thi*  Act,  notwith.tandhi|  the  •eiaona  wib- 
-aaribing  nidi  petition  .hall  have  ngned  tor  or  on  be- 
balf  or  any  other  partv. 

8.  Form  ef  citing  tie  Act. — In  citiag  thi.  Act  to 
other  Acta  of  Parliament,  and  to  legal  and  other  in- 

«tannnento,  it  .ball  be  sirfflcient  to  use  the  expression 
"The  FteUminary  Inqtfrie.  Ao^  1851." 

Cav.  L.  • 

An  Act  to  amend  the  Public  Health  Act,  and  an 
Act  of  the  Third  and  Fourth  Yean  of  King 
Villiam  the  Fonrth,  in  respect  of  the  Asmm- 
ment  of  lithe  and  Tithe  Rentehacges  for  certain 
Bate*.  (Aiiga.t  1.  1851.) 

3  4-4  Wm.  4,  c.  90.— 11  *  12  Viet.  c.  63.— 7V<A« 
and  tithe  rentehargte,  lee.  to  be  aueteed  ae  land. — 
Wheroa.  by  an  Act  passed  in  the  session  of  Parlia- 
ment of  the  third  and  fourth  year  of  .bis  late 
Majesty  iUng William  the  Fourth,  intilried  "An 
Act  to  refcal  an  Act  of  the  eleventh  year  of  hi*  late 
titAettj  King  Georjge  the  Fourth,  for  the  lighting 
and  watcbing  of  parishes  in  England  and  Wain,  and 
to  malce  other  provision,  in  Hen  thereof,  it  U  pro- 
vUed,  that  to  levying  any  rate  neeeaary  for  the  pnr- 
p<Mea  of  the  nid  Ai^  the  owner,  and  ooenpien  of 
boosea,  buildiag.,  and  property  (other  than  land) 
rateable  to  the  relief  of  the  poor  in  any  pariah  shall 
be  rated  at  and  pay  a  rate  in  the  ponnd  three  time. 
greater  than  that  at  which  the  owner,  and  occupiers 
at  land  ahall  be  rated  at  and  pay  for  the  purpose,  of 
wiid  Ant :  and  wherea.  by  an  Act  passed  in  the  ms- 
aiaa  of  Parliament  of  the  eleventh  and  twelfth  year 
of  the  reign  of  her  present  M^esty,  intituled,  ''An 
Aetfor  promoting  the  Public  HealUi,"  it  is,  among 
other  thugs,  provided,  for  the  purposes  of  the  said 
Jaet-mentioned  Act,  that  the  occupier  of  any  land 
need  as  arable,  meadow,  or  pasture  ground  only  shall 
be  asMSsed  in  respect  of  the  same  in  the  proportton 
of  one-fooith  part  only  of  the  net  annual  value 
thereof:  and  whereas  it  is  just  that  tithes,  tithe 
Mntehargts,  and  other  like  paymento  issuing  out  of 
land  should  be  assessed  for  the  purposes  of  the  said 
Acta  in  the  same  proportion  of  their  net  annual 
Taloe  as  such  land  itMlf:  be  it  enacted  by  the 
Qneen'a  moat  excellent  Majerty,  by  and  witti  the 
advice  and  eoiMsnt  of  the  lord,  .piritual  and  tem- 
poral, and  common.,  in  this  pmnit  Pariiament 
aaaembled,  and  bv  the  authority  of  the  nme,  that 
tiUiee>  tithe  rantcbaiie.,  modue.,  oomporition.  real, 
and  other  payment,  in  Ueu  of  tithe,  diall  be  aneraed 
the  totlyHndtcd  Aet  m  tad  la  tba  nim  nv* 


process: 


brediton  residtog  at  ,a  distance  from  London  by  or  Keeper  lo  °f  "P  ™"^XX,»  «m«  of  law 
debtors  embarking  for  distant  countriesfrom  various  or  they  shall  be  d«h«grf  l^ydue  <»meof  law. 
towns  and  seaport,  to  England  :  and  whereas  it  is  >  5.  ^•'*»»»  «"*f'»f  ,«^'/^'» '^^'«,^!^ 
expedient  to  provide  a  more  expeditious  and  effica- ;  tain  eatee.-lt  shaU  '^,>»'*^^»' ■g^J?^^^^ 
dc^mode  of  obtaining  procofTfor  the  arrest  of  I  upon  any  such  inunrant  'o'^*^  ,^"1™,^!^ 
debtor,  about  to  quit  lingtand  to  aU  cases  "here  j  of  the «.d  wnt of  c^«  *»  pay  thedebt  and  cort. 
rach  debtor,  are  now  liable  by  law  to  be  arrested  :  i  which  shall  be  «?'»o«»^  °n  rach  vnunnt  to  the  «« 
Be  it  therefore  enacted  by  the  Queen",  most  excel-  '  messenger  or  high  bailiff  as  aforeMid,  or  to  engr 
lent  Maiertv.  by  and  with  the  advice  and  consent  of  into  a  batt  bond  to  such  menenger  or  high  bUbK 
theLiSfspiStuTand  Temporal,  and  Commons,  I  with  two  «.ffident  »««»J'*f.  ^^^3  "SShio^ 
to  thU  piee^t  Parliament  awembled.  uid  by  the  '^\^__'«'^;^,,'>It!:!^,J!?^^iJ^^^^J^ 


aothority  of  the  same,  as  follows : — 

1.  Authority  to  Commiuionere  of  Bankruptcy 
andjudgee  ij'  County  Courti  to  grant  u>arrantt  for 
the  arrett  ofabtconding  deblort—Writ  (/capias  to 
ieeue  thereupon.— That  from  and  after  the  passing 
of  this  Act  it  .hall  be  lawful  for  any  commissioner 
of  the  Conrt  of  Bankruptcy  acting  for  anv  dis- 
trict to  the  country,  or  the  judge  of  any  dirtrict 
County  Court,  except  the  Coun^  Court  Judge., 
acttog  in  the  countie.  of  MiddleKX  and  Surrey, 
on  application  by  or  on  behalf  of  any  creditor. 


put  m  special  bail  as  reqtdred  by  the  nid  warran^ 
or  to  make  deposit  of  the  ram  endorMd  on  MUHii 
warrant,  together  with  ten  pound,  for  costa,  aad '. 
thereupon  he  shall  be  entitled  to  be  diwhaiged  bote.. 
custody,  and  such  menenger  or  high  baili^  hereby? 
authorised  to  discharge  such  perwm  accordingly.. 

6.  Effect  ofarili  qf  capiat  on  pretiou*  proeeed- 
ingi. — As  soon  as  the  permn  tc  aireated  a.  afisreMid : 
ha.  been  taken  into  custody,  or  detained,  under  th«- 
writ  of  capiat  heretobefore  mentioned,  the  force  aad : 
effect  of  the  nid  warrant  w>  granted  a.  aforesaid  i 


upon  due  proof  by  affidavit,  intituled  in  one  of  her  !  shall  immediatelv  oaaie  «>d  determine,  and  the 


Majesty's  Superior  Conrta  of  Common  Law,  of  the 
creoitor  applytog,  or  of  nme  other  person,  or  by 
nlemneffirmation  to  cases  in  which  solemn  affirma- 
tion is  allowed  by  law,  to  the  ntiafaction  of  such 
oomminioner  or  judge,  that  a  debt  of  twenty  pound, 
or  upwiuda  i.  owing  to  .uch  creditor,  and  is  then 
payaole  from  the  person  or  perwiu  against  whom 
such  application  shall  be  made,  and  that  there  is 

Srobable  cause  for  believing  that  such  debtor  or 
sbtors,  unless  he  or  they  be  forthwith  ap- 
prehended, is  or  are  about  to  quit  England 
with  latent  to  avoid  or  delay  the  nid  creditor, 
or  with  totont  to  remain  out  of  the  jurisdiction 
of  the  Courte  of  Law  to  England  «>  long  that 
thereby  tbe  nid  creditor  will  or  may  be  delayed  in 
the  recovery  of  the  mid  debt,  to  grant  a  warrant, 
.uch  warrant  being  in  the  form  and  endorsed  in  the 
manner  ^ledfied  in  the  M:heduie  A  to  thi.  Act  an- 
nexed, or  to  tbe  like  effect,  to  the  messenger  of  the 
said  Court  of  Bankruptcy,  or  to  the  high  bailiff  of 
the  aaid  County  Court,  whereby  the  nid  messenger 
or  high  bailiff  shall  have  anthoritv,  at  any  time 
within  seven  days  after  the  date  of  the  sud  warrant, 
indodtog  tibe  day  of  such  date,  to  arrest  the 
pemn  or  pemn.  named  in  rach  warrant,  and 
him  or  them  nfely  keep  until  he  or  they  .hall 
have  given  boil  to  such  messenger  or  high  bailiff,  or 
made  deposit  with  him,  according  to  the  practice 
observed  in  tiie  miperior  courta  of  law,  or  until  he 
shall  have  paid  the  debt  and  costa  endomd  on  the 
said  warrant,  or  be  otherwin  diaeharged  from  arrest 
under  such  warrant  by  due  course  of  law,  and  that 
such  warrant  shall  bear  date  the  day  of  the  issuing 
thereof,  and  may  be  executed  in  any  part  of  England, 
aad  that  a  copy  of  such  warrant  or  warranta  shall  at 
the  time  of  the  arreat  be  aerved  upon  the  party 
arrested  :  Provided  always,  that  every  creditor  who 
.hall  cauM  .uch  warrant  to  inoe  wall  forthwith 
cause  to  be  issued  a  writ  of  capias,  and  also,  in  cases 
where  no  action  shall  be  pending,  shall,  before  the 
issuing  of  snch  writ  of  capias,  cause  a  writ  of  sum- 
mona  to  be  issued  oat  of  some  one  of  the  niperior 
court*  of  law  against  rach  debtor  or  debtors,  and 
that  npon  such  eapia.  all  mandate!  and  warranta 
shall  inue  according  to  the  practice  now  in  uie,  not- 
withManding  that  tbe  defendant  shall  hare  been 
ancsted  by  virtue  of  any  warrant  or  warranto 
granted  by  rach  oonoiiasioner  or  judge,  and  soeh 
debtor  or  debtors  diall,  if  to  curtody,  be  wrvadwith 
.uch  writ  of  capiaa,  withto  wven  days  from  the  date 
of  such  warrant,  indnding  the  day  of  rach  date; 
and  thereupon  such  debtor  or  debtor,  .hall  be  con- 
ridered  and  deemed  to  have  been  arreited  by  virtue 
of  the  nid  writ  of  eapia.,  and  all  prooeedtog.  .hall 
be  had  npon  such  writ  of  capiaa  as  if  the  same  had 
heeniasoiBd  prior  to  the  issmng  of  rach  warrant,  and 
tbe  arreat  made  on  rach  writ  of  capiaa,  and  accord- 
ing to  the  practice  now  observed  to  the  nid  .nperior 
courta  of  law. 

2.  Before  whom  tgfidantt  to  be  twom, — The 
affidarit  or  affirmation  required  by  thia  Act  may  be 
.worn  or  made  before  auch  comminiooer  or  judge, 
or  before  any  person  baring  authority  to  sdmlnirter 
oitbf  in  any  of  the  ooartt  ofbw  gfonnUt 


sheriff  sh^  hold  the  said  person  under  or  by  virtue 
of  the  nid  writ  of  capiat,  in  like  manner  as  if  the 
said  person  had  been  first  arrested  under  and  by 
vntoe  of  the  same,  or  in  case  the  person  so  arreted : 
shall  have  made  deposit  with  the  nid  messenger  or  - 
high  bailiff  as  aforM^,  or  entered  into  inch  bail 
bond  as  afbrenid,  then,  npen  ddivery  to  the  mea- 
nnger  or  high  bailiff  reapecthrely  by  whom  radk 
perwrn  wa.  arrested  of  a  copy  of  the  warrant  gmntedl 
by  the  .heriff  npon  rach  wnt  of  capiat  as  aforoiasd, 
tbe  nid  mesrcngeror  high  bailiff  shall  pay  over  t»- 
such  dieriff  a*  aforewid  the  nid  deposit,  or  asdgn 
to  the  nid  dieriff  .uch  haH  bond  a.  aforesaid,  and 
the  nid  .heriff  .hall  then  hold  the  nid  deposit  o*- 
bail  bond,  and  shall  be  entitled  to  enforce  the  mSA 
bail  bond  in  hi.  own  name,  or  to  aMrign  the  same  ini 
the  nme  manner  a.  if  tbe  nid  person  had  been  firafc 
arrested  on  the  nid  writ  of  capiat,  and  the  nid 
deposit  had  been  made,  or  bail  bond  entered  into 
with  the  said  sheriff;  provided  alwar.,  that  the  add 
.heriff  .hall  not  be  in  any  manner  Kabie  or  anawerdAe  ■ 
for  any  default,  misbeharionr.  or  mircarriage  of  tiie 
perwin  to  whom  rach  warrant  wa.  addressed,  or  of ' 
tbe  person  or  persons  maktog  the  arrest  under  and' 
by  virtue  of  the  aaid  warrant :  Provided  also,  that  if  ' 
no  writ  of  capiat  be  issued  and  served  withto  seven  ■ 
days  fh>m  the  date  of  the  aaid  warrant,  indnding . 
the  day  of  snch  date,  the  person  arrested  nnderracn* 
warrant  shall  be  entitled  to  be  dischai^ged  from  ens- 
tody,  or  in  case  the  deposit  has  been  made  with;er' 
hail  bond  given  to,  the  said  messenger  or  high  bailiK . 
then  tiie  said  deposit  shall  he  letarned,  and  the  uidil 
h^  bond  he  given  up  to  he  cancelled. 

7.  Indortement  on  warren/.— Such  warrant  shall 
be  todorsed  with  the  amonnt  of  debt  and  costs 
daimed  by  the  phuntiff  in  rach  manner  as  write  of 
capiat  are  now  directed  to  be  endorsed,  and  on 
payment  of  tbe  amount  so  todorwd  all  proceedtogs 
shall  be  stayed,  and  the  person  so  arrested  be  dis- 
charged from  custody,  and  he  shall  be  at  liberty 
afterwards  to  tax  the  costa  so  indorsed  as  if  he  bad 
been  arrested  under  a  writ  of  capiat. 

8.  Periont  arreited  may  apply  to  a  committioner 
of  bankrupt,  a  judge,  or  the  court  named  in  th& 
Karrant,  for  their  ditcharge. — It  shall  be  lawftal 
for  any  person  for  when  arreat  a  warrant  .hall  have 
been  granted  to  make  application,  either  before  or 
after  arrest  shall  have  been  made  .  by  virtue  of  the 
81^  warrant,  and  before  a  writ  of  capiat  shall  have 
been  inned  as  aforenid  to  any  commisrioner  of 
bankrupt,  or  County  Court  judge  a.  aforesaid,  or  to 
any  judge  of  the  nid  Superior  Courta,  or  to  the 
court  mentioned  in  the  amdarit  of  debt  or  warrant 
for  the  arrest,  for  a  rammons  or  mle  calling  npon 
the  creditor  who  shall  have  obtatoed  rach  warrant 
to  shew  cause  why  the  warrant  should  not  be  nt 
aside  and  vacated,  if  aoeh  application  diall  be  made 
before  arreat,  or  why  the  debtor  shonld  not  be  die- 
charged  out  of  curtody,  if  the  appGeation  should  be 
made  after  arrest,  and  that  it  ahall  be  lawful  iat- 
such  comminiooer  or  judge  or  conrt  to  make  abso- 
lute or  discharge  speh  .nmmon.  or  rule,  and  diresfe 
the  cotts  of  the  application  to  be  paid  by  dthar 
party,  or  to  make  rodi  other  order  therein  a*  to 
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(ndi  commiBaoner,  judge,  or  coart,  iball  seem  fit ; 
proTided  that  any  mcb  order  made  by  a  jnd^  may 
M  discharsed  or  varied  by  the  Court,  on  apiili- 
CiAioii  made  thereto  by  either  party  dissatiified  with 
•taeh  order. 
'9.  Qfietr  rnpontiblt  far  the  due  etcectUion  of 
mm  I  <m<. — ^The  officer  to  whom  such  warrant  shall 
be  directed  or  addressed  as  aforeeaid  shall  be  subject 
-  to  the  jnrisdictioii  of  the  Court  in  which  the  action 
dull  be  brought,  or  of  any  judge  thereof,  and  shall 
be  responsible  to  such  Court  or  judge,  and  to  the 
person  at  whose  suit  such  warrant  shall  issue,  for 
the  doe  execution  of  the  said  warrant,  in  the  same 
manner  exactly  as  sheriffs  are  now  responsible  for 
the  doe  execution  of  all  writs  of  eapiai  directed  or 
■ddreaaed  to  them,  and  shall  be  entitled  to  the  same 
protection  a*  sheriffs  now  are  entitled  to  on  executing 
•och  writs. 

10.  Cb$ltoftuehviarr€Mttobeeoilimtkecauie, 
ejteept  at  herein  provided  io  the  contrary. — ^Tbe 
costs  of  and  attendmg  the  warrant  hereby  authorised 
ti>  be  issued,  and  the  arrest  thereon,  shall  be  deemed 
tl>  be  eoets  in  the  cause :  Provided  always,  that  no 
Moh  oasts  shall  be  allowed  to  a  plaintiff  unless  the 
Coort  or  the  proper  irfBaer  thereof  is  satisfied,  by 
•fidarit  or  othenrise,  that  the  plaintiff  bad  good 
«Mson  to  bdiere  that  be  would  probably  have  nuled 
in  canting  the  defendant  to  be  arrested  if  he  had 

'BTOceeded  in  the  first  instance  by  application  to  a 
Jndije  of  one  of  the  Superior  Ccnirts  for  a  writ  of 
Mgnos,  witiiont  first  applying  to  a  judge  of  a  County 
Court,  or  a  oommisaioner  of  the  Court  of  Bank- 
nptcy,  as  the  case  may  be,  under  the  provisions  of 
fliwAet. 

11.  Feat  to  be  taken  in  retpeet  <tf  viarrent  to  be 
itiued, — ^Tbe  fees  mentioned  in  Schedule  B.  to  this 
Act  annexed  shall  be  paid  to  the  parties  in  the  said 
Miiednle  named,  and  that  no  other  fees  shall  be 
•Uowed  or  taken  in  respect  of  the  warrant  to  be 
iHoed  by  virtue  of  this  Act,  and  that  the  costs  of 
the  writs  of  eopiai  and  summons  shall  be  the  same 
Mif  this  Act  had  not  passed;  and  the  said  fees  shall 
he  deemed  subject  to  be  regulated,  varied,  increased, 
flr  lessened,  either  by  one  of  her  Miyeety's  principal 
Secretaries  of  State,  with  the  consent  of  the  Com- 
miasionws  of  her  M^estv's  Treasury,  as  regards 
Meh  fees  as  are  receivable  by  any  officer  of  the 
County  Court,  or  by  the  Lord  Chancellor,  with  the 
like  consent  as  regards  such  fees  as  are  receivable  by 
any  officer  of  the  Court  of  Bankmptcy ;  and  a  table 
of  such  fees  as  are  hereby  receivable  by  any  officer 
el  either  Court  respectively  shall  be  put  up  in  some 
ooDspicoous  place  m  the  County  Court  and  tbe 
bankruptcy  Court  respectively. 

112.  Short  title  <tf  Att.— la  citing  this  Act  in 

other  Acts  of  Parhament,  or  in  any  instrument, 

doooment,  or  proceeding,  it  shall  be  sufficient  to 

use  the    expression   "The  Absconding    Debtors 

■  Amrt  Act,  1851." 

SCBSDVLB  A. 

7%e  Alieoniing  Debtor*  Arrett  Act,  1851. 
Whereas  A.  B.  [Me  ereditorl  bath  this  day  proved 
npon  oath  [or  solemn  affirmation,  at  the  eaie  may 
H,}  to  my  satisfaction  that  C.  D.   [Me  debtor]  a 
indebted  to  the  said  A.  B.  in  the  sum  of  dS  , 

and  that  there  is  probable  cause  for  believing  that 
the  said  C.  D.,  unless  he  be  forthwith  apprehended, 
is  about  to  quit  England  with  such  intent  as  is  men- 
tioned in  thejabsconding  Debtors  Arrest  Act,  1851. 
These  are  to  denre  and  authorize  yon,  that  you  take 
the  said  C.  D.  wheresoever  be  may  be  found,  and 
him  safely  keep  until  he  shall  have  given  yon  bail, 
or  made  deposit  with  von  aooordiog  to  law  in  an 
action  ["on  promises,  or  "of  debt,"  or  "cove- 
nant," at  the  caitte  qf  action  maf/  be,1  at  the  suit 
of  A.  B.,  or  until  the  said  C.  D.  shall  have  paid  the 
debt  and  costs  endorsed  on  this  warrant,  or  shall  by 
odier  lawful  means  be  discharged  from  your  custody. 
I  do  further  command  you  to  whom  this  warrant  is 
directed,  that  on  execution  hereof  yon  do  deliver  a 
copy  hereof  to  the  said  C.  D.  And  I  hereby  require 
the  said  C.  D.  to  take  notice  that  application  will  be 
made  forthwith  to  the  Coort  of  [Queen's  Beach,  or 
Conunon  Pleas,  or  Exchegoer,  or  Common  Fleas  at 
liancaster,  or  Pleas  at  Durham,  at  the  cate  may  be,] 
for  a  writ  of  capiat  to  be  issued  against  the  said 
C.  D.,  and  a  copy  of  such  writ  if  obtained  will  be 
•erred  upon  the  said  C.  D.,  if  still  in  custody,  within 
seven  days  firom  the  date  of  this  warrant,  including 
Ote  day  of  such  date.    And  I  do  further  command 

SB  to  whom  this  warrant  is  directed,  that  imme- 
ttely  after  the  execution  hereof  you  do  certify  by 
•ndorsement  hereon  the  time  and  place  when  and 
'  when  yon  shall  have  executed  the  same.    Dated  the 
day  of  A.D. 

This  irarrant  is  to  be  executed  within  days 

,&(m>  the  date  hereof,  including  the  dsy  of  sooh  date, 
and  not  afterwards. 

(Bndortement.) 

niis  warrant  was  issued  by  of 

attorney  for  the  witbin-aamed 

A  Warning  to  the  Defendant. 

Within  seven  days  from  the  day  of  the  date  of  fhis 

narrant,  including  the  day  of  such  date,  you  will 

^  Knred  with  a  writ  of  e^iat,  and -thereafter  you 


'  will  be  considered  as  arrested  by  virtue  of  such  writ 
of  eapiai,  and  all  proceedings  will  be  bad  upon  the 
said  writ  of  capiat  as  if  this  warrant  had  not  issued, 
or  you  may  be  discharged  forthwith  on  depositing  in 
the  hands  of  the  officer  to  whom  this  warrant  is  di- 
rected the  sum  of  and  ten  pounds  for 
costs,  or  on  payment  to  such  officer  of  the  debt  and 
costs  endorsed  on  this  warrant,  or  on  entering  into  a 
bail  bond  to  such  officer,  with  two  sufficient  sure- 
ties, for  t^e  amount  endorsed  on  this  warrant. 

The  plaintiff  claims  for  debt  and 

for  costs. 

Bail  for  the  sum  of  by  order  of 

{the party  itiuing  thefearrmUI. 

SCBEDITLB  B. 
Feet. 

To  the  attorney,  for  preparing  the  affida- 
vit of  debt,  and  shewing  that  the 
debtor  is  about  to  abscond,  and  oath . . 

To  the  same,  for  attending  to  issue  the 
warrant 

To  the  derk  of  the  County  Court  on  the 
issuing  of  a  warrant 0 

To  the  pwty  executing  the  irarrant,  for 
the  caption 1 

To  the  same,  for  every  mile  from  the 
place  where  the  warrant  shall  be  issued 
to  the  place  where  it  shall  be  executed, 
a  fiirther  sum  of 

To  the  same,  for  every  mile  from  the 
place  where  the  debtor  shall  be  arrested 
to  the  gaol  where  he  shall  be  lodged, 
the  further  sum  of 
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j^ninntsr]!. 
NiXT  after  tbe  Act  to  amend  the  Law  of 
Evidence,  the  most  important  statute  affectinj; 
proceedings  in  our  courts  of  law  passed  last 
session  was  Lord  Campbell's  Act  for  further 
improving  the  administration  of  oriminal  jus- 
tice, 14  &  15  Vict.  c.  100,  which  we  gnt 
in  extento,  17  Law  T.  186.  That  the  changes 
which  this  statute  works  were  greatly  needed, 
the  experience  of  ererr  one  attending  oar 
Criminal  Courts  must  nave  afforded  a  well- 
founded  conviction.  It  it  a  practical  move- 
ment in  accordance  with  the  philosophical 
disposition  of  late  years  manifested,  to  sweep 
away  all  cumbersome  and  useless  forms  and 
technicalities,  and  to  simpli^  proceedings  as 
far  as  is  connstent  with  certainty  and  distinct- 
nets.  The  purpose  of  the  Act  is  well  recited 
in  the  preamble,  which  states,  that  inasmuch 
as  offenders  frequently  escape  conviction  by 
reason  of  the  technical  strictness  of  criminal 
proceedings  in  matters  not  material  to  the 
merits  of  the  case,  and  as  such  technical  strict- 
ness may  be  relaxed  in  many  instances  so  as 
to  insure  the  punishment  of  the  guilty  without 
depriving  the  accused  of  any  just  means  of 
defence ;  and  as  a  failure  of  jostice  oAen  takes 
place  on  the  trial  of  felonies  and  misde- 
meanours, owing  to  variances  in  the  indict- 
ment, and  the  proof  of  names,  dates,  matters, 
and  drcumataaces  not  material  to  the  merits, 
and  by  the  misstatement  of  which  the  person 
on  trial  cannot  be  prejudiced  in  his  defence ;  it 
is  therefore  enacted,  that  from  the  coming  of 
this  Act  into  operation  on  the  Ist  of  September 
next,  whenever,  on  tbe  trial  of  an  indictment 
for  felony  or  misdemeanour,  there  shall  wppmt 
any  variance  between  the  indictment  and  the 
evidence  offered  in  proof  thereof  in  the  name  of 
any  county,  city,  town,  or  parish ;  or  in  the 
name  or  description  of  any  person  or  persons ; 
or  in  the  name  or  description  of  any  matter  or 
thing ;  or  in  the  ownership  of  any  property 
named  or  described  therein,  it  shaU  be  lawful 
to  the  Court,  if  it  consider  such  variance  not 
material  to  the  merits,  and  that  the  defendant 
cannot  be  prejudieed  thereby,  to  amend  the 
same ;  and  the  Court  may  aiuier  proceed  with 
or  postpone  the  trial,  to  be  heard  birfore  die 
same  or  another  jury ;  and  after  such 
amendments,  verdicts  and  jadgmeota  are 
to  be  valid  as  if  (he  indictmeiut  bad  been 
originally  in  the  amended  form.  In  futare,  in 
any  indictment  for  morder  or  manslaughter, 
the  manner  in  which,  or  the  aieana  by  whid>« ' 


the  death  of  the  deceued  wis  csiaed,  led 
not  be  set  forth  j  nor  will  it  be  necsMm  a 
cases  of  forgery,  uttering,  stesling,  embeiA. 
destroying,  concealing,  or  obtsining  m£ 
pretences  any  instrument  to  prove  in  ^ 
mtention  was  to  defraud  any  paiticultiitnaB, 
but  it  shall  be  sufficient  to  prove  the  iU^ 
did  the  act  charged  with  an  intentioo  tt  Je. 
fraud.    A  party  indicted  for  fdonj  m  sajj. 
meanour  may  be  found  guilty  of  an  lUemttio 
commit  the  same,  and  shall  be  liable  to  ^ 
same  consequences  as  if  charned  aitb  ad 
convicted  of  the   attempt  only.  IV  iitli 
section  of  7  Wm.  4,  and  1  Via  c.  85,  m  ^ 
repealed,  and  in  lieu  thereof  there  ire  the  U. 
lowing  enactments.    On  the  trial  of  u  iodict- 
ment  for  robbeiy,  the  jnty  may  eoarict  of  u 
assault  with  intent  to  rob.   A  vtry  kpoitiiii 
and  useful  clause  then  enacti  tint  a  penoi 
who  is  tried  for  a  misdemeanoor,  ii  not  to  be 
acquitted  il  the  ease  tnms  out  to  be  (t^, 
unlesa  the  Court  should  so  dinct  Ifaij 
miscarriages  of  jostioe  w31  be  prerested  \f 
this  valuable  clause.    So  a  person  infixed  b 
embezzlement  as  a  clerk  is  not  to  beaqoiiteil 
if  the  offence  turn  out  to  b«  larceo;,  nd  mt 
vtrsd.    Peraons  indicted  for  joist);  nteiiiif, 
if  it  turn  out  they  received  sepanUly.af  h 
convicted;  and  in  the  absence  of  tbe  ;(iiia|il 
felon,  separata  accessories  and  rtcdnttBi; 
be  included  in  the  same  iadiotniait  Ibw 
larcenies  from  tbe  same  penoe  vitUasi 
months  may  be  included  in  the  Mae  iidet- 
ment.     'Where  a  single  takio;  k  tkopd, 
whilst  the  taking  was  at  several  tba,  tkt 
prosecutor  sLall  not  be  reqniied  lo  dtct  n 
which  taking  he  will  proceed,  onkMit  iffm 
there  were  more  than  three  bdoap,  trMt 
than  sik  months  between  tbe  fitit  od  biL 
Coin  and  bank  notes  may  in  fhtore  be  dttcnhid 
aim  ply  as  money.    Then  foUov  eosu  cInm 
of  importance,  extending  csrtaiii  proriMMf 
23  Geo.  2,  c.ll,  and  31  Geo.  3,  c.  I,  a 
enacting  that  Judges  of  the  Sn|MioiCM4 
Justices  of  the  Peace,  Comaaimaiollm' 
ruptcy  and    Inaolvency,  Jadpi  rf  C«rty 
Courts,  Sherifi  in  the  Conru,iiqbeni«i 
direct  persona  guilty  of  P^W^^VJ^S 
cuted,  and  may  order  them  tobewMffl» 
until  bail  found.    And  on  triali  (orp<nwi« 
subornation,  a  certificate  of  ibe  Dul  a  I* 
indictment  on  which  the  peijary  »«  **■ 
imltted  shall  be  sufficient  eridenceoliviiM. 
Formal  ol^ectaons  in  fature  are  to  bi  tin 
befMre  the  jury  are  sworn.    Such  »  » ""^ 
of  this  Statute,  calculated,  as  H  u,  toon 
great  and  salutary  changes  in  the  i"*"  " 
criminal  trials.     As  the  Act  comes  ioH  op* 
tion  immediately,  and  the  Sessions  are  rt» 
distant*  an  endeavour  will  be  nude  "J^Jj 
the   completion  of  the  volume  of  rJ^ 
Statutes  of  the  Sessioo,  in  whieb  it  ««  > 
course,  be  ineladed,  so  as  to  meet  the**"*" 
the  Profession.  .     , 

We  give  bdow  the  Practical  Sn«e*i»«* 
the  Committee  on  the  Law  of  S«ttle«A  " 
they  appear  at  the  cooelosion  of  the  repot 


JOINT-STOCK  COMPANIES'  LW 
JOURNAL. 


case  of  interest  to 


Only  one  case  of  interest  to  '""'"^S 
Companies  has  appeared  since  oar  last  *<"? 
review,    ""H    t*i«t   •«   «   rwlwar  c*""' 


,    and    that   is   a   rwlway 

Shrewsbury  a»d  Chester  BaUwaii  Cof^ 
The  Shrewsbury  and  Birmngktm  W^J 
Comptrng.  17  Law  T.  275.  It  »ff^zZ 
the  Shrawabnry  and  Chester  R»'l»»y'*KZ 
had  entered  into  a  contract  with  the  MJ^ 
bury  and  Birmingham  KaUway  Coaf^^ 


»».>di* 


to  a  certain  mode 
railway ;  but  the  latter  company  asu 
the  contract  was  void,  and  pn^xissd  to 
into  an  agreement  with  another  '*""'T!°5 
pany.  in  which  event  the  contract,  '^^rj^ 
and  terminated,  would  be  ritiatso.  Xl»«t*» 
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on  application  to  mtnin  the  Shreirsbury  snd 
Birmingham  Railway  from  holdio);  a  meeting 
to  lanotion  such  agreement,  refused  to  inter- 
fare,  on  the  ground  that  the  conflict  between 
Hke  convenience  and  inconvenience,  on  the  one 
side  or  the  other,  preponderated  in  favour  of 
the  party  who  bad  the  legal  right  to  enter  into 
the  contract.  Lord  Cranworth,  however, 
in  oivinR  judgment,  (aid,  "  My  decision  in  re- 
ftuing  this  injunction  doea  not  at  all  prejudice 
the  question  whether,  if  this  proposed  agree- 
ment or  any  similar  agreement  shonld  be 
entered  into,  the  plaintiff's  may  not  be  entitled 
to  an  injunction  sestiaining  the  defendants,  or 
nther  in  that  cue  restruning  the  North- 
'Western  Railway  Company,  from  so  acting 
imder  the  agreement  as  to  exclude  the  plain- 
tiffs from  Uie  Shrewsbury  and  Birmingham 
line,  or  from  conducting  the  through  traffic 
aceording  to  the  term*  of  that  contract." 


WINDING  UP. 
'Trk  linsiness  of  winding  up  in  the  Master'a 
office  at  this  early  perioid  of  the  vacation  ap- 
pears at  a  stand-atUI,  no  intelligence  having 
leached  us.  ^_^__^ 

MTinONS.  ORDERS,  HBBTINGS,  AP- 
POINTMENTS, CALLS,  Ice. 
[iaammetd,  imed,  and  made,  dating  th«  pMt  week.] 
JWAn  Act  io  iluolvt  iU  NatmiA  Land  Onfom),  end 
to  Hfott  <ifOf  Im»it  amd  I'rwptrt)  Mattfimato  the  Oam- 
fomft  and  to  mmd  itp  tt«  Mtdcrftaim^.'^^Credilen  to 
ecnse  in  end  prove  their  debte.    To  eppoiat  en  offloiel 
manager  on  the  4t2i  September  next. — Homphrj. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 


An  interesting  case,  in  the  practice  of  sales  of 
ceal  property,  oame  recently  before  Viee-Cban- 
■oaUorTuRNBR,  and  is  reported  in  our  last  nam- 
Iter,  Leslie  ▼.  TlosmMm,  \^  Lnr  T.  277.  In 
tiiat  ease  the  plaintiff  was  the  vendor,  and  the 
defendant  the  purchaser,  of  a  landed  estate, 
•old  by  auction.  The  property  was  sold  under 
•eertain  partieulars,  and  one  of  the  -conditions 
of  sale  was  the  usual  one,  "  that  if  any  mis- 
take or  error  shall  appear  in  the  description  of 
the  property,  or  any  error  whatever  in  the  an- 
nexed particulars,  such  mistake  or  error  shall 
not  annul  the  sale ;  but,  except  where  other- 
wise provided  for  by  thme  conditions,  a  com- 
pensation or  equivalent  shall  be  given  or  taken 
■as  the  case  may  require,  to  be  setded  by  two 
referees  or  an  umpire,  to  be  nominated  by 
them,"  &e.  Out  of  four  lots  bought  by  thie 
defeBdast  one  was  found  to  be  much  more 
ihan  the  quantity  set  forth  in  the  particulars, 
and  the  three  others  to  contain  some  acres  less. 
On  dw  question  of  the  vendor's  title  to  com- 
pensation b«ng  nused  by  a  special  case,  the 
Court  brid,  that  the  purchaser  must  make 
-compensation  for  the  extra  quantity  in  the  one 
lot,  and  was  entitled  to  compensation  for  defi- 
ciency  in  the  other  three  lots.  Another  point 
inddentally  raised  (which  it  would  be  advisable 
-to  note  in  Hughe^t  Praetiee  if  Saks  of  Real 
Property)  was,  whether  in  a  case  where,  beyond 
the  description  of  the  lands,  &c.,  there  is  a 
general  statement  of  the  total  acreage,  with 
Qie  qualification  "  more  or  leas,"  the  presump- 
tion of  an  intention  .to  sell  the  property  in  a 
lump  is  not  negatived  i  The  Court  here  held 
that  it  was. 

A  ■"  charity  case,"  of  peculiar  interest  at 
tlus  time,  when  the  disposition  to  correct 
abuses  in  public  charities  and  the  misdirectbn 
of  funds  from  the  purposes  to  which  the 
testator  or  settlor  devoted  them,  is  that  of 
Hu  Attomey-Oeneral  v.  Tke  Mauor  of  South- 
moUom,  17  Law  T.  274.  There  the  founder  of 
s  school,  by  his  will  reciting  the  foundation  of 
the  school  and  the  eonveyanee  to  trustees, 
devised  his  freehold  property,  with  a  specified 
exception,  to  the  corporation  of  S.  on  certain 
conntions,  amongst  which  were  the  payment 
to  the  school  of  <UA.  td  which  25L  were  for  the 


master,  5/.  for  the  trustees,  71.  for  repairs  of 
school-house.  &c.  The  income  of  the  property 
so  devised  to  the  corporation  of  S.  having  in- 
creased to  a  much  larger  amount  than  was 
required  for  the  payment  of  all  the  sums  so 
directed  to  be  paid,  the  corporation  had  been 
in  the  habit  of  paying  no  greater  amount  to 
the  school  and  its  purposes,  but  applied  the 
surplus  to  their  own  use.  Tbe  Court,  how- 
ever, held  that  all  the  objects  of  the  charity 
ought  to  share  in  the  surplus,  in  the  same 
proportion  to  the  whole  surplus  as  tbe  respec- 
tive sums  to  be  paid  to  each  bears  to  the 
others. 

In  Enury  v.  Bond,  17  Law  T.  275,  Vice- 
Chancellor  Knight  Bavca  held,  on  the  con- 
struction of  a  peculiar  clause  in  a  will,  that 
annuities  given  by  a  will  out  of  the  interest, 
dividends,  or  proceeds  of  the  testator's  estate, 
were  chargeable  upon  the  corpiM  of  the  estate. 


COUNTY  COURTS. 


A  CA.8B  of  some  intereat  in  the  law  of  Insol- 
vency was  recently  decided  by  Mr.  Commis- 
sionsr  Law.  (Re  E.  Ooodmg,  17  LawT.  278.) 
The  question  there  was,  whether  the  discharge 
of  a  debtor  in  execution  by  the  plaintiff  ope- 
rates as  a  satisfaction  of  the  debt,  so  as  to  dis- 
able the  plaintiff  from  proving  for  a  dividend 
made  nnder  a  creditor's  petition,  filed  previous 
to  the  discharge,  and  taider  which  no  schedule 
had  been  filed.  The  Court  held  that  the  dis- 
charge of  the  debtor  before  adjudication  ope- 
rated as  satisfaction  of  the  debt,  but  otherwise 
after  adjodicatioit.  Tbe  judgment  in  this  case 
is  lucid  and  full,  and  will  well  repay  perusal. 
"  In  tbe  present  case,"  said  the  learned  Com- 
missioner, "  the  plaintiff  knowingly  substituted 
one  state  of  things  for  another  as  affects  him- 
self. He  discharged  the  judgment  debt, 
taking  a  fresh  written  promise  having  its  own 
dimensions.  On  this  the  insolvent  remains 
liable.  Tbe  plaintiff  has  the  benefit  of  it ;  it 
was  by  bis  own  act — the  liberation  of  tbe 
debtoi^-that  he  got  that  benefit.  That  act 
made  adjudication  impossible.  If  there  bad 
been  adjudication,  a  new  promise  would  not 
have  availed  for  that  debt.  The  claim  would 
have  remained  cognizable  in  this  court,  and  in 
tills  court  only.  The  plaintiff  has  made  his 
election;  he  has  discharged  the  debt  which 
otbermae  he  would  have  been  competent  to 
prove,  and  he  has  acqtured  a  new  right  on 
which  there  can  be  no  proof."  This  ease 
should  be  noted  in  Hioeroe's  Praetiee  of  Ineol- 


CASE  OF  MR.  RAMSHAY. 
JuDOMKNT  has  at  length  been  given  by  the 
Cbanoellor  of  the  Duchy  Lancaster  in  the  case 
of  Mr.  Rahshat,  tbe  judge  of  the  County 
Conrt  of  Liverpool,  against  whom,  it  will  be 
remembered,  a  charge  of  intemperate  and  in- 
decorous conduct  to  the  parties  practising  be- 
fore him,  had  been  preferred.  The  complaint 
was  limited  to  infirmity  of  temper,  not  the 
slightest  ground  appearing  for  impeachment 
of  corruption  or  incapacity.  It  was  admitted 
that  tbe  learned  judga  had  for  some  time 
suffered  from  ill-bealth,  which  might  render 
him  more  irritable  than  otherwise  he  would 
have  been.  After  a  proteacted  and  patient 
trial,  jodgment  has  been  given  in  his  favour, 
so  fiar  at  kast  as  goes  retention  in  office — the 
language  of  the  Chancellor  being,  that "  he 
does  not  feel  called  upon  to  remove  Mr. 
Ramsray  from  his  office."  We  sincerely 
hope  that  this  painful  inquirv,  now  that  it  has 
terminated  in  a  solemn  jodicial  decision,  will 
be  forgotten,  and  a  kindly  feding  will  be  cnlti- 
vated  for  the  future,  by  both  sides.  We  give 
below  the  official  answer  to  the  memorial,  and 
a  report  of  the  learned  judge's  address  on 
reanming  his  seat. 


COUNTY  COURT  OF  MIDDLESEX. 

Beported  br  Ditto  Cito  Hicxu,  Eeq.  of  the  Inner 
Temple,  Barrieter^t-lav. 

Bromplon. 
(Before  Andkew  Amos,  Esq.) 
Rdssell  v.  SHrra. 
Ditcharge  under  the  Intohent  DeHont  Act — Pre- 
mmmt  upon   policy  iff  amtntnet  deporited  at 
lecurityfor  the  payment  of  a  debt  inierted  m  Olc 
tehedule  mbtequently  heeonUng  due. 
D^endml  being  indebted  to  plaintiff  aitigned  to 
him,  by  deed  ofmortgage,  three  poiieiei  qTanur- 
anee  on  d^endanft  lyre,  and  covenanted  to  pay 
the  onTiua!  premiumt,  and  if  he  did  not,  oM 
plaintiff  paid  them,  to  repay  plaintiff.    Defend- 
ant qflerwardt  became  ineolvent,  and  woe  dis- 
charged under  the  Intotvent  Debtore  Act.    A 
fremium  accrued  due  after  the  ditcharge,  and 
einp  unpaid  by   the   defendant,  and  plaint^ 
hamng  paid  it,  and  not  been  repaid : 
Held,  that  defendant   urai   not  diieharged  from 
liability  for  thtie  breaehet  cf  eoaenamt  by  hit 
ditehargefrom  the  original  debt  under  the  ttaiute 
\i(2riet.e.U0. 

This  was  a  plaint  to  reeover  a  sum  of  4/.  13a.  M. 
exclusive  of  8a.  8d.  cost  of  sommons,  &c.  Ming  the 
amount  of  an  annual  premium  becoming  dne  upon 
three  policies  of  assnranoe  depositod  with  the 
plaintin  aa  a  collateral  secority  for  the  payment  of 
a  debt  then  due  by  the  defendant,  and  wfaidi  he  bad 
covenanted  to  pay,  but  not  having  paid  them,  the 
plaintiff  had,  and  be  now  bronght  tlus  aetion  apan 
the  defendant's  covenant  to  repay  him. 

Mr.  Lord  (of  the  firm  of  Willonghby  and  Cox), 
appeared  for  the  plaintiff,  and  Uaerae  for  the  de- 
fendant. 

Tbe  facts  of  the  case  are  shortly  these,  fte 
defendant,  Mr.  Henry  Valeatine  South,  being  fat- 
debted  to  the  plaintiff,  depasited  with  him  these 
policies  of  assnranoe,  effected  upon  his  own  Ufe,  in 
the  Commercial  and  General  Life  Office,  Oheapeida, 
as  a  secnrity,  and  snbseqoently,  farther  stuns  having 
been  advanced,  by  way  of  better  aeonrity  he  «zeoatsa 
a  mortgan  of  these  shares,  in  which,  after  reciting 
that  H.  V .  Smith  was  entitled  to  tbe  polides  af 
assnrance  under  the  annual  preminms  mentioned,  and 
that  H.  T.  Smith  was  indebtad  to  Thomas  RnneU  in 
the  sum  of  18IW.  for  moneys  advsooed,  and  that  SL 
V.  Smith  had  agreed  to  secure  the  Tepayment  of  the 
debt,  tbe  defendant,  Mr.  Sasith,  covenanted  to  pay 
the  debt  with  tbe  interest  growing  due,  and  atml 
that  was  paid  that  he  would  pay,  or  eaase  te  be  paid, 
the  annual  premiums  upon  the  policies  assigaad,  an 
if  he  did  not,  then  Mr.  Russell  was  to  pay  tiie  pt»- 
miums,  and  the  mortgagor,  Mr.  Smith,  oeveaantod 
to  repay  tlie  sane  to  the  mortgagee  (DairidaaK<s 
Martin,  vol.  3,  p.  614).  After  tbe  exceeution  of  this 
deed,  the  defendant  became  insolvent,  and  upon 
petitioning  the  Conrt  for  reKef,  entered  both  the  ori- 
ginal debt  and  the  secnrity  given  in  the  sehadola. 
Tbe  defendant  was  duly  discharged  under  the  Aot 
(1  &  2  Vict.  c.  110)  on  the  4th  of  July,  IB&O,  sad 
subsequently  tbe  piemiums  upon  tbe  poheies  beeoo^ 
ing  doe,  insolvent  being  advised  by  his  attaiaeys, 
Messrs.  Atkinson,  of  (^rey-sticet,  Lin«olB's-inn> 
fields,  that  as  he  was  discharged  fton  the  esiginal 
debt,  he  was  not  liable  on  tiie  aeonrity,  dacUnadtD 
pay  tiiem.  Tbe  premiums  ware  tten  paid  by  da 
plaintiff,  and  be  now  brought  his  action  to  lecoaar 
this  amount,  in  pniaaanee  of  the  terms  of  theooaa- 
nant.  Tlie  question  for  tbe  Court  to  detennine  was, 
whether  tbe  msoWency  whiah  discbaiged  the  oiignal 
debt  also  discharged  the  payments  defendant  faaS 
covenanted  to  make  upon  the  secnrity. 

Lord  relied  upon  Bennett  v.  Burton,  12  A.  &  £. 
657 ;  4  P.  &  D.  313 ;  4  Jut.  1065,  Q.B. ;  Fletcher 
r.  Turk,  13  L.  J.  N.8.  43,  Q.B. ;  Lloyd  t.  Peail. 
3  B.  &  Al. ;  WUmtr  v.  White,  1  Bing.  291 ;  La 
Cotte  y.  OiUman,  1  Priee ;  Topjrin  v.  Field,  4  Q.  B. 
386,  &c.  These  cases  were  aU  precisely  in  points 
aa  would  be  seen  upon  referring  to  them. 

Macrae,  for  the  defendant,  said  that  the  qoaatian 
involved  in  this  case  was  one  of  great  importsnee^ 
both  to  tbe  defendant  personally,  and  to  Ute  coa. 
mnnity  at  large.  Upon  the  dadaon  of  the  Court 
would  depend  the  liability  of  the  former  to  aiHraal 
payments  for  his  whole  Ufe,  and  the  question,  as  r^ 
garaed  the  eommnnity  was  in  effect  whether  the  in- 
solvency laws  should  become  a  dead  letter,  for  K  Ae 
defondwit  was  liable,  the  plaintiff,  by  taking  tUa 
seeority,  would  completely  evade  the  insolvency  laa^, 
obtain  a  preference  for  hinMelf,  and  secure  the  pa^^ 
ment  of  his  debt  in  defiance  of  their  piovismns. 
The  defendant  at  the  same  time  wsoU  be  eoD- 
stantiy  exposed  to  pCTiodioal  suits  on  aceoont  of 
thia  debt  and  periodical  insolvencies  or  embas- 
rassmanta  on  account  of  debts  from  which  it  was  tbe 
very  object  of  the  Legislatnre  to  relieve  a  priseov 
when  it  enacted  this  code  of  laws  for  Us  teUef.  He 
had  oarefoUy  looked  into  the  Act  of  Parliament, 
and  adao  iaio  the  cases,  but  must  confias  that 
none  of  those  beating  decisively  upon  this  point 
Mt  emn  -the  seasons  given  liy  the  kiasiiwl  indivsi 
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I  convindDg  to  his  mind.  He  woald  fint  direct 
his  Honoot's  attention  to  the  various  proTisions  in 
tibe  Act  bearing  upon  this  point,  then  state  the  points 
lie  rdiednpon,  and  lastly  make  snch  comments  npon 
the  cases  relied  upon  as  seemed  desirable.  His 
Honour  would  see,  from  the  provisions  of  the  Act, 
that  it  was  dearlv  the  intention  of  the  Legislature, 
fai  retom  for  vesting  the  whole  of  a  prisonn's  estate 
tot  the  benefit  of  his  creditors,  to  relieve  him  from 
«U  pseimtary  UabUitit*  siiimfn^  at  the  date  of  the 
buohetuy.  The  various  provisions  of  the  Act  to 
vi^h  it  was  necessary  to  direct  the  attention  of  the 
Court  were  these : — A  debtor  being  in  custody  for 
debt,  "  shall  pray  to  have  future  liboty  of  his  person 
■gainst  the  demands  for  wliich  snch  prisoner  shall 
be  then  in  custody,  and  against  the  demands  of  all 
ottier  persons  who  shall  be  or  claim  to  be  creditors 
of  ■oeh  prisoner  at  the  time  of  filing  his  petition." 
1  &  2  Vict,  c  110,  s.  35.  And  then  "  it  shall  be 
lawful  for  the  said  Court  to  adjudge  that  such  pri- 
soner shall  be  discharged  from  custody  and  entitled 
to  the  benefit  of  this  Act  .  .  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due  at  the 
time  of  making  snch  vesting  order  as  aforesaid  from 
indi  prisoner  to  the  several  persons  named  in  his 
■ehedole  as  crediton  or  claiming  to  be  creditors  for 
the  same  respectively,  or  for  which  snch  persons 
ahall  have  given  credit  to  sudi  prisoner  before  the 
time  of  'maung  such  vesting  order  as  aforesaid,  and 
which  wwe  not  then  payable."  1  &  2  Tict.  c.  110. 
a.  75.  "  And  be  it  enacted,  that  the  discharge  of 
any  such  prisoner  so  actiudiasted  as  aforesaid  shall 
and  mav  extend  to  any  «am  and  turn*  qf  mmey 
which  tkall  be  payable  by  way  of  amtuity  or  other- 
wite  at  any  future  lime  or  lima  by  virtue  qf  any 
bond,  covenant,  or  other  teeuritie*  nf  any  nature 
whattoever."  I  &  2  Tict.  c.  110,  s.  80.  And  in 
respeet  of  any  seenritv,  "  no  writ  of  iS./o.  or  elegit 
■hall  issue  on  any  judgment  obtained  a^inst  such 
prisoner  for  any  debt  or  sum  of  money  with  respect 
to  which  such  person  shall  have  so  become  entitled, 
nor  in  any  action  upon  any  new  contract  oreeeurily 
for  payment  thireef,  except  upon  the  judgment  en- 
tered up  agabut  tuch  pritonrr  according  to  Ihit 
Act :  and  that  if  any  luit  or  action  shall  be  brought, 
or  any  teire  facioM  be  issued,  against  any  such  per. 
■on,  &c  for  any  snch  debt  or  sum  of  money,  or  npon 
any  new  contract  or  security  for  payment  thereof, 
ornpott  any  judgment  obtained  against,  or  any  sta- 
tnte  or  recognisance  acknowledged  by  snch  person 
ibr  the  same,  except  ai  qforetaid,  it  shall  be  lawful 
ftnr  sndi  penon  to  plead  generally  that  such  person 
was  duly  discharged  aceoraing  to  this  Act  by  the  order 
ot  abjudication  made  in  that  behalf,  and  that  such 
order  remains  in  force,"  &c.  1  &2  Vict.  e.  110,  s.  91. 
The  mode  of  proceeding  for  the  payment  of  sche- 
doled  debts  is  pointed  out  in  1  &2  Vict.  c.  110,  s.  87. 
"And  be  it  enacted,  that  before  any  such  adjudi- 
cation shall  be  made  with  respect  to  any  such  pri- 
■oner,  the  aaid  Court  or  commissioner  or  justices 
■hall  require  such  prisoner  to  execute  a  warrant  qf 
attorney  to  authoriee  the  entering  up  qf  a  judgment 
caotatf  $ueh  prisoner  in  some  one  of  the  Superior 
Courts  at  Westminster,  in  the  name  of  the  assignee 
or  assignee*  of  snch  prisoner,  or  of  such  provisional 
assignee,  if  ju>  other  assignee  shall  have  been  ap- 
pointed and  shall  have  acrapted  such  office,  for  the 
amount  of  the  debts  stated  in  the  schedule  of  such 
prisoner  so  sworn  to  as  aforesaid  to  be  doe  or  claimed 
to  be  doe  from  sndi  prisoner,  or  so  much  thereof  as 
■hall  appear  at  the  time  of  executing  snch  warrant  of 
attorney  to  be  doe  and  unsatisfied;  andtheorder 
pf  the  eaid  Court  for  entering  up  euck  judgment 
tkatl  be  an^ieient  authority  to  the  proper  officer 
far  entering  up  the  tame,  and  such  judgment  shall 
hare  the  force  of  a  recognisance ;  and  U'at  any  time 
it  ehall  mpear  to  the  eatirfaetion  qf  the  taid  Court 
that  euch  pritotier  it  qf  ability  to  pay  such  debts, 
or  any  part  thereof,  or  that  he  it  dead,  leaving 
attettfor  that  purpote,  the  taid  Court  may  permit 
execution  to  be  taken  out  upon  tuch  judgment,  for 
tuch  turn  qf  money  at  under  all  the  circumttancet 
t^the  eat*  the  taid  Court  thall  order,  tuch  turn  to 
i*  tUttributed  rateably  amongtt  the  creditort  of  tuch 
pritoner  aeeordtno  to  themode  hereinbtfore  directed 
In  the  case  of  a  dividend  made  after  adjudication; 
and  snch  further  proceedings  shall  and  may  be  had 
npon  such  judgment  as  may  seem  fit  to  the  discre- 
tion of  the  said  Court  from  time  to  time,  until  the 
whole  of  the  debti  due  to  the  several  persons  against 
whom  such  discharge  shall  have  been  obtained  shall 
be  folly  paid  and  satisfied,  together  with  such  costs 
as  the  said  Court  shall  think  fit  to  award.  "  Now 
theae  were  the  proviaions  of  the  Act  bearing 
npon  this  subject ;  and  npon  considering  them  it  was 
impoeaible  not  to  see  that  it  was  the  intention  of 
the  IiegiaUtttie  to  6ee  an  insolvent,  not  merely  from 
all  subsisting  debts,  but  from  all  liability  on  secn- 
litiea  held  for  these  debts.  The  insolvency  laws 
were  intanded  to  withdraw  the  insolvent  and  his 
affiirt,  so  far  as  regarded  pecuniwy  liability,  from 
the  gOMfal  law  of  Mbtor  and  creditor,  and  to  place 
bim  and  his  afiairs  under  the  special  provisions  of 
the  statute,  and  these  provisions  denied  the  right 
^ftuU  to  any  individual  creditor  in  retpeet  qf  any 
mMtti»§  dabt,  and  upan  "  any  smt  tfmioney  pay- 


able by  virtue  of  any  bond,  covenant,  or  other  teem- 
riliet  qf  any  nature  whaltoever  "  (s.  80),  and  were 
intended  to  protect  the  debtor  in  the  wtditlurbed 
enjoyment  of  hit  future  acquired  property  in  re- 
tpeet ofthete  debit  until  he  thould  have  acquired 
tuch  a  degree  qf  the  meant  of  tubtittenee  at  to  be 
m  a  ttate  qf  tolvency,  and  have  a  turplut  (I  jr  2 
Viet.  c.  100,  «.  89)  to  tvare,  «po»  which  event,  and 
not  till  then,  the  Legitiatwre  authorited  the  appro- 
priation qfany  qf  hit  future  acquired  poperty  in 
payment  qf  hit  pott  debit.  The  pobcy  and  in- 
tention of  the  biw,  both  as  regarded  the  creditors 
and  die  insolvent,  was  dear.  He  was  fully  home  ont 
in  this  by  the  declaration  of  Mr.  Commissioner 
Law,  probably  the  highest  living  authority  on 
this  subject,  who  had  materially  aided  Lord  Etdon 
in  perfecting  the  provisions  of  the  previously 
defective  statutes.  In  regard  to  tbdr  pobcy  as  re- 
garded the  intohtnt,  that  learned  commissioner 
observed,  in  his  judgment  in  Honest  case,  "  Can 
any  man  study  the  Insolvent  Acts,  from  that  of  1813 
to  the  present  day,  and  not  discern  the  policy  of 
these  laws  ?  It  is  that  a  man  shall  be  able  to  earn 
himself  fa  livelihood  not  harassed  for  his  debts; 
that  his  struggle  for  sabsistenoe  shall  not  be  frus- 
trated by  Uie  invasion  of  his  means  of  snbsistenoe ; 
that  his  past  debts  shall  only  be  a  diarge  on  the 
contingency  of  a  dear  surplus  estate."  (Re  Hanee, 
I  Cox  &  Macrae's  Insol.  Cases,  127.)  That  to  hold 
the  defendant  liable  would  be  contrary  to  the  policy 
of  the  law  as  regarded  the  creditort  alto  woiud  be 
seen  by  reading  the  87th  and  91st  sections,  which 
rendered  void  "  new  securities,"  placed  all  creditors 
in  respect  of  the  pajrment  of  their  debts  upon  the 
same  footing,  forbidding  all  suit  except  npon 
the  judgment  entered  up  under  the  provisions 
of  the  Act  for  the  benefit  of  all  the  creditors 
collectively,  and  deferring  even  that  mode  of 
payment  until  it  should  appear  to  the  satiafoc- 
tion  of  the  Conrt  that  the  debtor  had  not  only 
the  means  of  payment  but  a  surplus.  If  the  plain- 
tiff succeeded  in  this  case,  he  would  obtain  a  pre- 
ference aver  all  the  other  creditort,  which  it  had  been 
the  fundamentsl  object  of  both  the  Bankruptcy  and 
Insolvency  Laws  from  their  commencement  to  pre- 
vent. To  shew  how  careful  the  Conrts  had  been 
to  prevent  these  undue  and  unfair  preferences,  he 
would  direct  his  Honour's  attention  to  some  few 
of  the  cases:— C.  P.  Hilary  Term,  10  Geo.  3, 
1770,  Linton,  attignee  qf  a  bankrupt,  v.  Bartlet. 
The  Court  said,  that  "all  the  laws  concerning 
bankrupts,  proceed  upon  eqnalit|r,  and  say  that 
all  the  creditors  shall  come  m  pari  pattA, 
There  is  no  case  wherever  such  a  preference  was 
allowed.  The  same  spirit  of  equality  ought  to 
warm  the  courts  of  justice  which  warmed  the  Legis- 
lature when  they  made  the  Bankrupt  Laws,  and  if  we 
should  let  this  deed  stand,  we  should  tear  up  the 
whole  Bankrupt  Laws  by  the  roots;  it  is  a  bill 
of  sale  made  by  a  trader  at  a  time  when  he 
was  insolvent,  and  (plainly)  had  an  act  of  bank- 
ruptcy in  contemplation.  It  is  partial  and  an- 
just  to  the  other  creditors.  —  Judgment  for  the 
plaintiff  that  the  deed  is  bad."  (Wilson,  49.) 
In  Phillipt  V.  Hunter,  in  error,  it  was  laid  down 
by  thejudget  that  "  the  great  principle  of  the  B«ik- 
rupt  Laws  is  justice  founded  upon  equality.  No 
creditor  shall  be  permitted  to  acquire  an  undue  pre- 
ference, and  by  so  doing  prevent  an  eooal  distribution 
amongst  all  the  creditors.  .  .  .  Equal  distribu- 
tion is  the  policy  of  the  Bankmpt  Laws."  (2  H.  B. 
403.)  In  re  WethtreU.  11  Law  T.  373,  Mr.  Com- 
missioner Law  said—"  The  general  policy  of  the  Act 
is  that  all  property  should  be  made  available  for  the 
creditfvs  generally,  rather  than  for  one  in  parti- 
cnhur."  In  SnUthy.  Welherell,  10 Law T.  229.  Lord 
Denman,  in  delivering  judgment  for  Mr.  Justice 
Patteson  in  the  Bail  Court,  says—"  The  argument 
which  weighs  with  my  brother  Pstteson  is  this,  that 
the  main  scope  and  object  of  the  Act  (1  &  2  Viet, 
c  110)  is  to  divide  the  insolvent's  property  rateably 
among  his  creditors,  and  this  object  is  best  effected 
by  such  a  construction  of  the  55th  and  other  sections 
as  would  not  give  the  opportunity  for  any  particnlar 
creditor  to  interfere  and  obtain  a  preference  over  the 
others."  HavingdirectedhisHononr'sattentiontothe 
special  provisions  of  the  Act,  and  thdr  eqnitaUe  con- 
struction as  to  polii^  and  intention,  as  laid  down  hf 
the  highest  authorities,  he  would  now  state  the  points 
upon  which  he  relied,  contidering  fint  the  proper 
eontiruciion  of  the  language  of  the  teveral  clautet 
intended  to  protect  the  debtor,  and  then  at  the 
peculiar  proeition  qf  the  ttafute  with  retpeet  to 
future  acquired  property,  with  which  the  right  qf 
individual  tuil,  and  the  contequent  individual  ap- 
propriation of  future  property,  came  in  direct 
contact.  Tlie  prisoner  first  prayed  for  liberty  l^(ain*t 
the  "  demands  for  which  such  prisoner  riiall  be  then 
in  custody,  and  aninst  the  demands  of  all  other 
persons  who  shaU  be,  or  daim  to  be^  eieditors  " 
(s.  35.)  The  adjudication  danse  then  rendered  it  law- 
ful for  the  Court  to  adjudge  such  prisoner  entitled  to 
the  benefit  of  the  Act,  as  to  "  the  teveral  debit  and 
lumt  qf  money  due  or  cUdnud  to  be  due  at  the  time 
qf  mating  tuch  vetting  order,  at  ^orttaid,  firom 
tuek  pritoner  to  tkt  teveral  ptreont  nmud  bt  Mt 


tehtdule  at  crediton,  or  etstsBu  (a  ie  tniUin. 
for  the  tame  retpeelively,  end  uUek  mn  u^uZ 
payable"  (s.  75).  A  Umited«»UrjocM»h«£ 
could  be  given  to  these  words.  The  w<ri  "^^ 
was  defined  to  be  "a  demand  for s tarn aiiaia;*i|) 
"a  sum  of  money  due  by  oertam  sod eifRMiiM. 
ment,asabill  of  exchange  or  a  |iioouiwrjM('' 
and  idtbough  strictly  speaking  thu  pnmhia  it  4t 
date  of  the  vesting  order  was  not  in  exiatii;  U| 
that  could  he  daimed  u  then  doe,  jrei  J  <„ 
cast  about  for  an  eqmtable  prindiik  of  ag. 
pretatioa,  it  vronld  he  clesrty  tha:  Uist  i  p. 
soner  should  be  protected  is  ntfect  of  akm 
pecuniary  liabilities  to  the  extent  to  which  hii  in. 
perty  vested.  If  aprisoonhad  stiUe  Ui]n|iat;, 
reversionary,  oontingent,  or  otherwiM,  it  the  dtt 
of  the  vesting  order,  that  property,  if  ettr  it  ok  to 
him,  belonged  to  his  crediton  unol  m  ija 
schedule ;  so,  also,  if  he  wu  under  pecaaiaT  ES' 
bilities,  contingent,  raversionsry,  or  olhenii^  a 
the  dste  of  the  vesting  order,  if  thne  lobihiia 
ripened  into  debts,  he  dwalii  bi  pntntt^ 
inrefpectofthem.  Thepriacipteofeiiatrialkl 
a  debtor  should  be  protected  bom  the  deaadiof 
the  creditors,  to  the  extent  to  which  bii  pnfotr 
vested  for  the  creditors.  He  therafcR  sibBittd 
tiiat  the  Conrt  should  adopt  the  \Mm  coaitnclia 
of  the  words,  "  debts  and  sonu  of  motcj  ht  a 
claimed  to  be  due."  The  next  Hctimtoiiidilie 
had  directed  the  attention  of  the  Gout  ni  tie 
80th.  That  vras  certainly  very  atroof.  ItesnM 
the  protection  of  the  statute  "  to  u;  am  of  aiin 
pay^le  at  any  future  time  by  virtue  of  iqioit 
covenant,  or  other  securities  of  snyntmiiin. 
ever."  Strictly  speaking,  this  pMmiiim «««"» 
sum  of  money  payable  at  any  fotore  time,"  athi 
date  of  the  vesting  order,  "  b^  virtue  of  lliii  lecv 
rity."  It  waa  not  oertain  that  it  era  voold  beoae 
payable:  but  looking  at  the  hsgaie  of  Ike  8» 
section,  which  forbade  the  payment  of  tkeajpd 
debt,  the  Court  was  bound  to  construe  «  B  if «. 
tainly  pay^le  and  grant  its  pntoction  eaoril^. 
But  so  anxious  had  the  Legiilitiin  beeo  toifal 
effective  protection  tothedebtor,th«tintie9l«i» 
tion  it  made  void  "  any  now  contact  or  wiii**t 
the  payment  of  the  schedule  debt!.  IfttoijoBai 
were  given  as  aecnrities  for  the  psjnent « l»  "■ 

Sinai  debt  after  the  discharge,  there  o)™ '^ " 
oubt  that  the  debtor  vronla  be  molecteiininiill 
payments  in  respect  of  them,  and  he  "^"•"f 
why  the  same  principle  should  not  beifpWliw 
security,  altiioash  given  before  U""''™** 
rrfied  upon  tiie  language  of  these  »»»»,  w  *gr 
and  mainly  he  ndied  upon  the  fi^J^J^ 
upon  one  of  the  covenants  of  ™*'!*'*S 
sought  to  recover,  was  a  contract  b*»»rnj.*i 
parties,  to  secure  the  payment  of  i  ««*'*'?■ 
by  otiier  means  than  tiioee  !"»»«' !L-i 
LeguUture  in  the  87tii  section.  l«"^»f?r 
to  give  the  plaintiff  a  right  of  rait  in  «?«?•" 
non-payment  of  a  scheduled  debt   ij"^** 
solvency  oocurriag,  that  became  in  iDep  f'^Fj 
The  statute  fotbmle  individual  fsit,  ai  oj"" 
process  under  the  control  of  tiie  Oxnt  »>  f**^ 
aU  creditors  coUootivdy.    This  deed  W  the « 
of  giving  an  undue  preference  to  tiie  pUii*l«'J 
girtng  him  the  right  of  suit  upon bo"!*?^ 
his  debt.  It  to  fliat  extent  gave  him  f^f"^ 
acquired  property  of  the  msdveni,  '™*  "jTT 
creditor  had,  and  which  it  was  <»'*™'7'°,'?. Tt 
tion  of  the  Legislataire,  and  tiie  |x>>><7,°'.?!.^ 
tiiat  he  should  have.    The  Court,  he  »I>b«J"' 
bound  to  enforce  the  provisions  of  "  »Ti» 
liament,  in  preference  to  the  contiarfsofp'*''^^ 
sons.(i)  UponprinciplesofequityssNtw«"r* 
ties  to  this  action,  the  plaintiirhadnotaiMW^ 
right  to  enforce  this  demand.    The  <»"f^ 
upon  his  part  vras  the  forbearance  of  "^l^ 
of  the  original  debt.    The  statute  now  «*T  "J^ 
declared  that  he  should  have  no  rif  ht  of !»»!« 
■nit  in  reapect  of  that  i 


at  debt!  therrfote the «"*"• 
ation   on   his  part  being  taken  awij,  •■  "J 


it  —  ' 


being  no  new  considerabou  given,  ■>  --  -^ 
festiy  unjust  tiiat  the  defendant  should  M  "?* 
upon  to  fulfil  his  share  of  the  '»°'"*_;fj 
defendant  was  forbidden  to  pay  the  a*^ 
debt  by  the   stetnte,  and  tfie  pltinljfjgj;: 

(a)  Wherarer  a  legal  Uabffity  ientff  »!»•  •  C^S 
par  a  datenafiiate  eani  of  money  to  **°^^^joM> 
oonsMiunoe  of  an  eipress  prouiiM  or  "  fSv  >!» 
tioii)  the  law  denomiiutM  each  lUUniy  >  deM-  I" 
Com.  4«S.) 

"Ini 
of  tiW] 

•am  of  money  from  wieouwr,   m  avv»  » *■-'-  ",ui 
betmwntbeputiM.  ..(8««iJMo'eOM».^^l^|^jH 


MS*  1  .  ^-j  ^ 

I  genend,  whenever  a  coDtnet  is  eock  »'°^^ 
»  paHiM  a  right  to  rtetitt  a  eettsia  ""JKS 
(f  money  from  theother,"  a  dot*  » thea  "%""' 


"  The  legal  signifloation  of  debt  ia  atom  «J°^, « 
by  oertain  and  ezpreaa  agreemant  aa  by  •  "oy^.j.. 
terminate  amn,  a  bOl  of  exehaon,  or  a  ^""S^S 
orareatraaerved  ona  toaaewSere  the  qM""?*^ 
and  apedlo,  and  doea  not  depend  nprn  «?  ^ZTmI 
valoationtoaettlait.''  {I<oaTaemaa<folaI<R.'"' 
ia  Holthooaa'a  Urn  Die.  p.  UO,  title  "  P«M...TO.> « 

(1)  AUdeedaareliaUato  be  lapeMM  if  M^ 
immoral  or  iflegal  oonaideratioB,  or  if  oMam**  f  "^ 

(1  Stepkea's  Com.  4n.)  .    ,     ,,M^ 

Any  oootroetia  invalid  in  law  that  eaa  be  i^VMf^ 

the  (rooad  of  diaboaaaty,  or  aa  bahf  opfoaal » I— ' 

poHoy.    (Bcooa's  Legal  Xutaastin.) 
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biddan  to  soe  for  it.  The  very  baiis  of  the  oon- 
tnct  banc  tsken  Mnty  bjr  the  Legislature  itself,  how 
then  oonld  the  other  parts  of  it  be  enforced  ?  He 
Cilled  upon  the  Court  to  set  aside  the  whole  deed, 
•ad  relied  apon  Jaekton  t.  Dmid$on,  4  B.  &  Aid. 
691.  An  insoWent  debtor  baTioc  petitioned  the  In- 
•olTcnt  Coort  to  be  discbsrged  under  the  Act,  a  cre- 
ditor gave  notice  of  his  intention  to  oppose  him  on 
the  ground  that  the  debt  was  fiaadiilent]]r  con- 
tracted. To  induce  the  latter  to  withdraw  his  oppo- 
sition, the  insoheDt  agreed  to  execute,  within  three 
days  of  his  discharge,  a  warrant  of  attorney  for  the 
debt,  and  in  the  meantime  to  give  a  promissorr  note 
of  a  third  person  lor  the  amount,  which  was  to  be  de- 
livered up  on  the  execution  of  the  warrant  of  attorney. 
Tbia  insolvent  was  discharged,  and  the  warrant  of  at- 
torney was  executed  on  the  deliTering  up  of  the  note. 
The  Court  set  aside  the  warrant  of  attorney,  and 
llie  judgment  entered  up  thereon,  on  the  ground 
Aat  the  agreement  on  which  they  were  founded 
was  contrary  to  the  policy  of  the  Insolvent  Act,  in- 
■smndi  as  it  enabled  the  creditor  to  take  to  himself 
a  large  portion  of  the  future  effects  which  the  Legis- 
htue  intended  to  be  distributed  amtmgit  all  the 
ertdUon.  Bayley,  J.— This  warrant  of  attorney  if 
supported  would  interfere  materially  with  the  policy  of 
til*  Act,  by  taking  from  the  body  of  the  creditors  a 
portion  of  those  funds  which  the  Legislature  meant 
to  be  distributed  amongst  all,  and  by  defeating  the 
effect  of  the  judgment  entered  up  by  order  of  the 
Insolvent  Court.  Holroyd,  J. — I  am  of  the  same 
opfaiton.  This  warrant  of  attorney  was  founded 
upon  an  agreement  which  is  in  direct  opposition  to 
<ae  policy  of  this  Act  of  Parliament.  The  object  of 
the  Act  vras,  that  the  person  of  the  debtor  should  be 
free  with  respect  to  all  those  debts  from  which  he 
had  been  discharged,  and  that  his  future  effects  only 
•hoold  be  liable  in  the  mode  there  pointed  out. 
Best,  J. — The  future  effects  of  the  insolvent  are, 
by  the  provisions  of  this  Act,  directed  to  be  divided 
nteably  amongst  the  creditors  until  their  debts  are 
wholly  paid.  By  enfordng  such  a  security  we  should 
enable  the  plaintiff  to  deprive  his  co-creditors  of 
•ome  portion  of  that  fond  which  the  Legislature  in- 
tended to  be  rateably  divided  amongst  all.— Rule 
absolute  for  setting  aside  the  warrant  of  attorney, 
and  the  judgment  entered  up  thereon.  The  Courts 
liad  again  and  again  recognised  this  principle  of 
•nn>orting  the  insolvent  law  in  opposition  to  pri- 
vate deeds.  In  Roftn  v.  Kmgtttni,  2  Biog.  441, 
A«  defendant  was  a  discharged  insolvent,  and  a  cre- 
ditor withdrew  opposition  after  receiving  a  promis- 
•ory  note  for  the  amount  of  his  debt.  The  insolvent 
was  arrested  for  the  non-payment  of  this  after  his 
discharge,  but  settled  the  action  by  giving  a  warrant 
of  attorney,  in  which  his  brpther  joined,  to  confess 
iodgment  fbr  the  amount  of  the  debt  and  costs  and 
kitaest,  to  be  paid  by  instalments.  The  Court,  on 
motion,  set  ande  tins  warrant  of  attorney,  after 
the  payment  of  the  first  instalment,  upon  the 
ground  that  the  whole  transaction  was  contmry 
to  the  policy  of  the  Insolvent  Debtors  Act. 
Best,  C.  J.  says,  "  The  party  who  has  obtained 
this  warrant  of  attorney  places  himself  by  the  tale  of 
a*  fbrbfnawt  in  the  situation  of  a  new  creditor, 
and  in  a  better  position  than  he  is  entitled  to  claim." 
Bsrk,  J.  says,  "The  argument  which  has  been 
oied  in  Mipport  of  this  warrant  of  attorney  is  in  op- 
position to  all  the  eases  which  have  been  decided, 
worn  tkat  of  JacktoH  v.  Dmehaire,  3  T.  R.  551, 
downwa  rds.  The  general  principle  of  all  tbese  cases 
is,  that  one  creditor  shall  not  be  permitted  to  obtain 
•n  advantage  at  the  expense  of  the  others,  but  the 
case  turns  on  the  25th  section  of  the  Insolvent 
Debtors  Act,  which  gives  the  commissioners  power  to 
isMU  exacation  against  an  insolvent's  subsequently 
inquired  effects,  and  divide  them  rateably  among  the 
onditors;  but  as  the  plaintiff*s  name  was  not  in- 
wrted  in  the  schedule,  he  might  sue  out  execution 
without  appliestion  to  the  commissionen,  and  there- 
by gain  an  advantage  over  the  rest  of  the  creditors. 
The  26th  section  of  the  Act  provides  that  an  insol- 
vent shall  not  be  arrested  for  a  debt  doe  to  a  former 
creditor,  and  if  the  plaintiff's  name  had  been  in- 
serted in  the  schedule,  the  insolvent's  person  would 
have  been  safe.  This  the  plaintiff  prevents  by  taking 
•  promissory  note  contrary  to  the  policy  of  the  Act, 
The  case  in  the  K.  B.  proceeds  on  the  true  ground, 
and  is  in  point  for  the  defendant."  Bnrroagh  and 
Oaslee,  Jj.  concurring.  Rule  absolate.  The  ob- 
■ervations  he  had  made  applied  in  some  respects  to 
the  cases  in  bankruptcy  relied  upon  by  the  plaintiff, 
and  in  odier  respects  they  did  not ;  but  in  none  of 
these  cases  had  counsel  attacked  the  ground  of 
the  consideration  for  the  security,  a*  Mng  con- 
^wy  to  the  policy  of  the  insolvent  law,  and  in 
direct  collision  with  the  machinery  provided  by  the 
Act  fbr  the  payment  of  the  debt,  and  perhaps  they 
Qoald  not,  for  aien  was  no  such  machinery  provided 
w  bankruptcy  as  in  insolvency,  and  a  written  pro- 
a^  might  renew  the  debt.  With  respect  to  the 
decisions  relied  npon  in  insolvency,  the  case  of  Btn- 
**',▼•  Bwleit  wasin  point ;  but  looking  at  the  reason 
•Jjipiad  by  the  Court  for  giving  the  verdict  for  the 
({■totiff,  it  was  not  convincing  to  bis  mind.  Lord 
I'MUBaa  said  dM  Insohcat  Dabtoia  Act  didnptas-' 


tingnish  the  debt,  it  only  barred  the  remedy.  But 
it  did  not  occor  to  the  Conrt,  nor  was  it  suggested 
by  counsel,  that  the  Act  does  extinguish  the  debt  for 
some  purposes;  and  it  is  only  bjr  holding  to  this 
principle  that  the  greatest  absurdities  areprevented 
m  administering  the  law  of  insolvency.  "  Tne  debt,' ' 
says  Mr.  Commissioner  Law,  in  Re  Hanet,  "we 
know  is  not  extingnished  for  all  intente  and  purposes, 
but  the  power  of  proceeding  for  the  recovery  of  it  is 
extinguished,  exee|itinc  upon  the  judgment  in  the 
several  ways  prescribed  by  the  statute :"  and  again, 
"  There  can  be  no  suit  except  upon  tbe  judgment 
therefore  no  suit  whatever  by  individuals  for  suit 
upon  the  judgment  is  on  behalf  of  all  together." 
The  Conrt  of  Q.  B.  admitted  that,  if  the  debt 
was  extinguished,  the  action  could  not  be  main- 
tained. The  debt  is  extinguished  for  all  pur- 
poses of  individual  suit.  This  was  an  individual 
suit,  and,  taking  the  reasoning  of  the  Court,  upon  its 
own  shewing  the  verdict  ought  to  have  been  for  the 
defendant,!but  most  of  the  principles  to  which  he 
had  alluded  wen  never  brought  under  the  notice  of 
the  Superior  Courts,  and  were  mentioned  to  his 
Honour  for  the  first  time.  He,  therefore,  trusted 
they  would  receive  full  consideration.  This  class  of 
cases  should  be  decided  npon  the  equitable  prin- 
ciples which  governed  the  administration  of  law  in 
the  special  systems  to  which  an  insolvent  and  his 
affairs  became  subject.  When  they  were  withdrawn 
by  bankruptcy  or  insolvency  from  the  general  law  of 
debtor  and  creditor.  If  it  became  generally  known 
that  a  man  could  always  secure  the  repayment  of 
money  advanced,  and  harass  his  debtor  for  life,  in 
defiance  of  the  insolvency  laws  enacted  by  the  Legis- 
lature for  the  debtor's  protection,  the  consequences 
would  be  most  serious.  If  a  poor  debtor  bad  a 
hundred  creditors  in  his  schedule  for  sums  between 
50/.  or  150(.  all  secured  in  this  way,  there  would  be 
nothing  for  him  but  periodical  insolvencies  or  per- 
petual imprisonment,  and  the  insolvency  laws  would 
in  effect  become  a  dead  letter.  This  was  a  moot 
serions  result  in  a  commercial  country,  and  such 
would  be  the  result  if  this  became  generally  known 
to  be  law.  He  looked  with  anxietjr  vi  to  the  re- 
snlt,  particularly  as  there  was  no  mode  of  bringing 
the  principles  be  had  advocated  under  Che  review  of 
the  Courts  at  Westminster,  to  which  they  had  cer- 
tainly never  yet  been  presented.  He  trusted,  as 
there  vras  no  appeal,  his  Honour  would  do  sobstan- 
tis^  justice,  according  to  the  intentions  of  the  Legis- 
lature. 

His  Honour  intimated  that  he  would  take  time  for 
consideration.  Cur.  adv.  vuU. 

Judgment  for  the  plmntiff. 

NoTB. — Attention  has  been  called  to  the  facts  of 
this  case  in  the  T^niie*,  the  Morning  Adeertiter,  and 
other  journals.  Tbe  latter  journal  presumes  in  their 
article,  that,  as  there  was  counsel  in  the  case,  it 
was  rightly  decided.  However  that  may  be,  the 
argument  is  fully  given,  for  the  consideration  of  the 
Profession.  It  is  clear,  that  the  Statute  of  Limita- 
tions, as  well  as  the  Insolvency  codes,  may  also  be 
evaded  by  this  plan  of  taking  a  security  for  the 
annual  payment  of  a  policy,  upon  making  a  loan  or 
loans  of  money. — Rbporteb. 


LIVERPOOL  COUNTY  COURT. 

CASS  or  MB.  RAMSHAT. 

The  Earl  of  Carlisle's  decision  in  this  case  has  been 
communicated  to  tbe  Liverpool  Guardian  Society  in 
ihe  following  letter : — 

"  Duchy  of  Lancaster  Office,  London, 
Aug.  20, 1851. 

"Sir, — I  am  desired  by  the  Chancellor  of  the 
Duchy  of  Lancaster  to  acquaint  you  that,  having 
heard  and  very  deliberately  considered  tbe  evidence 
produced  in  support  of  the  memorial  presented  to 
him,  and  the  evidence  on  the  part  of  Mr.  Ramshay, 
he  does  not  feel  himself  called  npon  to  remove  that 
gentieman  from  his  office.— I  am.  Sir,  your  very 
obedient  servant, 

"  F.  Dawes  Danvers. 

"John  Smith,  esq.  President  of  the 
Liverpool  Guardian  Society." 

Mr.  Ramsh  AT  presided  at  the  sitting  on  Monday, 
for  the  first  time  since  the  decision  of  the  Earl  of 
Carlisle  in  favour  of  his  fitness  for  the  office.  Busi- 
ness was  appointed  to  commence  at  nine  o'clock, 
and  as  150  cases  were  fixed_  for  hearing,  a  large 
number  of  persons  were  then  in  attendance,  and  as 
the  time  advanced  the  number  of  persons  in  waiting 
incraued.  Mr.  Ramshay,  however,  did  not  make 
his  appearance  till  a  litUe  before  one  o'clock. 

His  Honour,  on  teking  his  seat,  said,  before 
oommencing  the  business  he  would  make  a  few  ob- 
servations on  circumstances  which  had  occurred 
since  be  last  sat  there;  but  he  made  these  remarks 
often  in  so  ntteriy  inaudible  a  tone,  that  it  was  quite 
impossible  at  times  to  hear  one-bilf  of  his  sentences. 
He  was  understood  to  say,  in  commencement,  that 
attempte  bad  been  made  to  remove  him  fiom  his 
office  whilst  labouring  under  the  distressing  and 
dangerous  illness  by  which  he  had  been  so  long 
afflicted.  He  had,  bawever,  been  able  to  defeat  tbe 
machinations  of  cartun  ill-disposed  and  unscmpu' 


lous  persons  who  had  endeavoored  to  cover  him  witii 
disgrace  and  dishonour.  Those  accusatious,  how- 
ever, had  recoiled  npon  themselves,  and  they  now 
stood  convicted  before  the  world  of  having  attempted 
to  defame,  to  disgrace,  and  to  ruin  an  nonourabla 
and  independent  man— one  who  had  never  iiOnred 
any  one,  and  had  cared  only  for  the  faithful  and 
inaependent  disdurge  of  the  onerous  duties  imposed 
upon  him.  From  the  moment  of  his  appointment  be 
had  been  the  object  of  their  unceasing  calumny  and 
misrepresentations.  He  had  not  thought  it  con- 
sistent with  his  position  there  to  notice  this  matter 
until  now;  but  his  forbearance  had  been  miscon^ 
strued,  and  they  had  at  length  had  the  audacity  to 
carry  their  slanders  elsewhere.  Their  want  of  sno> 
cess  there  was  not  owing  to  any  want  of  exertion  on 
their  part,  or  to  the  want  of  bitter  materials,  or  the 
assistance  of  dishonest  servants  and  firaodulent  agent*. 
Such  conduct  could  be  no  longer  tolerated ;  and  those 
men  most  be  brought  before  another  tribunal  and 
there  taught  to  respect  its  judgments,  and  that  tbey 
were  not  to  lay  their  ill  and  treacherous  hands  on  the 
administration  of  justice.  It  might  be  that  this  con» 
duct  bad  arisen  fi^m  his  not  being  the  nominee  or 
creature  of  their  own,  and  that  he  was  unwilling  to 
prostitute  the  administration  of  justice  to  their  in- 
terests. He  was  not  the  first  judge  who  had  been 
thus  assailed ;  but  his  predecessor  also  had  been  the 
subject  of  the  unoeaaing  persecution  of  those  men^ 
and  there  was  but  too  much  reason  to  fear  that  his 
prematura  and  lamenUble  death  was  the  result  of 
their  conduct.  For  that  predecessor,  for  himself, 
and  for  the  due  administration  of  justice,  he  was 
happy  to  say  those  men  bad  been  doomed  to  defeat, 
and  tbey  must  be  made  an  example  of  for  the  future. 
They  had  attacked  him  in  the  hour  of  sickness  and 
infirmity,  from  a  feeling,  perhaps,  that  he  should 
stand  alone  in  his  defence.  _  But  thongh  they  migbt 
have  opposed  him  on  certiun  topics,  men  of  disceni- 
ment  and  education  were  not  to  be  thus  blinded ; 
and  to  their  honour  tbey  had  crowded  round  him  to 
rescue  their  judge  from  an  attack  as  unjustifiable  as 
it  was  disgraceful.  To  those  gentlemen,  and  also  to 
the  general  body  of  the  town,  he  begged  to  return 
his  grateful  thanks  for  the  general  courtesy  and  kind/- 
ness  which  he  had  received  at  their  hands,  and  they 
might  rely  npon  it  be  should  continue  fearlessly  ana 
independently  to  discharge  his  duties,  to  do  justice, 
to  love  mercy,  and  to  walk  humbly  before  God.  His 
Honour  appeared  to  be  deeply  afiected  while  making 
tbe  above  remarks,  and  was  frequently  unable  to 
proceed,  or  only  did  so  in  so  low  a  tone  that  no  pet- 
son  in  court  could  hear  distinctly  all  his  observations. 
The  trial  of  cases  was  then  prooeedni  with  as  usual.— 
Chronicle.  ^_____ 

SUPERIOR  COURTS  OF  COMMON  LAW- 

FIB8T  BKPOBT. 

(OmtfMMrf  JVm  pagt  204.) 

As  to  pleas  in  denial  of  the  matters  alleged  in  tho- 
declaration  or  statement  of  the  plaintiif,  we  think 
that  the  defendant  ought  to  be  at  liberty  to  use  the- 
general  issue  where  now  applicable,  or,  if  he  prefeni 
it,  to  traverse  one  or  more  material  allegations 
separately.  This  would  lead  to  conciseness,  and  to 
a  diminution  of  expense,  as  it  sometimes  happens 
that  the  general  issue  denies  several  facts  when  a 
portion  of  them  only  is  in  dispute. 

We  propose,  also,  that  the  plaintiff  shall,  in  aD 
cases  oe  at  liberty  to  traverse  toe  averments  in  the 
plea  by  a  general  denial,  but  shall  also  retain  the 
right  to  single  out  and  deny  one  or  more. 

We  also  propose  that  the  same  rule  should  apphr 
to  traverses  of  the  replication,  njoinder,  and  aft 
subsequent  proceedings. 

In  order,  however,  to  *protect  tbe  parties  agunst 
the  costa  of  proof  of  facta  unjustly  put  in  issue  by  • 
general  traverse,  we  think  that  eiUier  party  ought  to 
be  entitled  to  require  a  finding  by  the  ]Ory  as  to 
the  truth  of  the  several  allegations  put  in  issue,  and 
that  costa  ought  to  be  awarded  accordingly,  as 
thongh  the  findings  had  been  on  different  issues. 

With  the  same  view  of  preventing  needless  pro- 
lixity, we  recommend  the  abolition  of  the  form  of 
pleading  known  as  tbe  special  traverse. 

The  origin  and  object  of  the  spedal  traverse  b 
explained  by  Mr.  Sereeant  Stephen  in  his  "  Treatise 
on  the  Principles  of  Pleading  in  Civil  Actions" 
(p.  191),  and  it  is  described  by  him  as  a  barbarona 
formula,  and  a  relic  of  the  subtle  genius  of  the 
ancient  pleaders.  It  has  been  discountenanced  by 
the  Courts,  and  is  disapproved  of  by  Mr.  Sergeant 
Williams,  in  the  lirit  edition  of  his  Notes  on 
Saunders  s  Reporta. 

The  principal  use  of  this  form  of  pleading  is  to 
evade  the  objection  of  argumentativeness  when  • 
qualified  denial  only  of  an  alle^tion  is  necessary  or 
advisable,  and  to  raise  a  question  of  law  upon  the 
record  which  might  otherwiae  have  been  involved  in 
an  issue  of  fact. 

The  form  of  the  spedal  traverse  comprises,  first; 
an  inducement  or  statement  of  new  matter,  which 
must  be  an  indirect  denial  of  the  fact  intended  to  be 
traversed;  and,  secondly,  tbe  conclusion  or  traverse, 
whkdi  is  in  tiiese  words,  "withont  this,  that,"  fto. 
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^denyin^  directfj  tiie  fact  intaDded  to  be  cKspnted). 
If  Aa  indacement  stood  alone,  the  plea  would  be 
open  to  objection  for  argomentativenesa,  because  it 
onlj  ihews  by  inference  or  indirectly  that  the  alle- 
ntion  intended  to  be  denied  conld  not  be  true;  the 
direct  or  special  traverse,  therefore,  is  added,  to 
•TOid  snch  an  objection. 

The  roles  which  govern  the  form  and  application 
of  the  special  traverse  are  so  technical  ana  artificial 
as  to  perplex  the  practitioner;  for  instance,  the  in- 
dacement must  not  be  a  direct  denial,  but  it  most 
be  s  soffident  indirect  one,  and  it  most  not  be  in 
Mnfession  or  avoidance.  The  roles  also  as  to  when 
■Ok»  indooement  may  or  may  not  be  travened,  and 
Iww  the  pleading  may  be  answered  by  the  opposite 
farty,  are  extremely  difficult  and  abstrose.  It  ap- 
pear* to  ns,  that  if  oar  other  recommendations  as  to 
pbodine  were  adopted,  all  the  advantages  (if  there  be 
40y)  wMch  attach  to  the  substance  of  the  special 
traverse  may  be  attained  without  the  necessity  of 
adhering  to  the  form. 

New  assignments  also  are  at  present  too  often 
tbated  so  as  nnneoessarily  to  lengthen  the  proceed- 
ings.   The  necessity  for  them  arises  in  two  ways ; 
bit,  where  the  plaintiff  comi^ns  of  one  of  several 
tosspassea  in  a  form  so  general  that  it  is  applicable 
to  any  of  them,  and  a  trespass  in  respect  of  which 
-tin  action  is  not  brought  is  either  by  mistake  or  de- 
sign justified  by  the  defendant;  secondly,  where  the 
defendant  pleads  a  justifieation  of  the  trespass  com- 
slained  of,  but  the  plaintiff  miuntains  that  there  has 
lieen  an  excess  beyond  what  the  circamstances  jus- 
tify ;  for  instance,  when  the  defendmt  justifies  com- 
mlmng  an  assault  in  self-defence,  and  the  plaintiff 
^neans  to  rely  on  a  violent  beating  beyond  what  mere 
■df-defsnce    required.      With     respect    to     the 
first,    it    is  possible  that  the  defendant  may  have 
been   misled   by  the   form    of  the  complaint,  and 
•0  long  as  this  is  the  case  he  cannot  be  prevented 
■from  pleading  an  answer  to  any  trespass  which  cor- 
leoponds  with  the  plaintiff's  description,  and  which 
tbe  defendant  may  in  fact  have  committed.    With 
nqMCt  to  the  second,  the  defendant  must  be  at 
liberty  to  answer  the  plaintiirs  primd  facie  case, 
and  cannot  justly  be  held  to  snrmise  and  answer  a 
cbmplaint  of  excess  in  the  exercise  of  his  legal 
tight,  to  which  excess  his  attention  has  not  as  yet 
been  directed  by  the  form  of  the  complaint.    In 
each  case  it  becomes  necessary  for  the  idaintiff  to 
■asert,  in  answer  to  the  plea,  the  other  trespass  or 
*ttie  excess  of  which  he  complains,  andjthe  defendant 
mnt  have  an  opportunity  of  answering  that  asser- 
tion.   This  seems  capable  of  being  effected  by  short 
and  simple  statements.    But  in  practice  instances 
have  occurred  of  great  and  unnecessary  prolixity  and 
length  of  pleading  in  consequence  of  new  assign- 
ments.   For  instance,  to  an  action  of  trespass  the 
defendant  pleaded  four  defences:    Ist,  a  tight  of 
iray :  2nd,  a  ri|^t  of  common;  3rd,  a  right  to  take 
wood  for  repairing  his  house ;  and,  4th,  a  right  to 
take  wood  for  his  fire.    The  plaintiff  new  assigned 
as  to  each  plea  that  he  brought  his  action  for  tres- 
passes different  from  those  jostified  in  that  plea;  the 
defendant  thereupon  pleaded  to  each  new  assign- 
ment the  three  defences  other  than  that  contained  in 
the  plea  to  which  there  was  the  new  assignment,  and 
JO  tne  pleadings  went  on  until  each  plea  was  repeated 
four  times  over  in  almost  the  same  identical  form  of 
words.    There  is  no  tei^  necessity  for  this.    A  de- 
fisndant  need  never  repeat  a  plea,  nor  need  a  plaintiff 
aew  assign  separately  to  each  plea.    Suppose  a  de- 
Csndaot,  xa  answer  to  aa  alleged  trespass,  asserts, — 
liL  a  right  of  way ;  and,  2nd,  a  right  of  common ; 
if  be  pleads  both,  and  the  plaintiff  complains  of 
•omethmg  not  justified  by  dther  or  both,  he  ought 
to  say  so,  and  not  say  swarately  to  each  plea  that 
be  complains  of  something  not  justified  thereby. 
'We  recommend,  therefore,  that,  whatever   num- 
ber of  pleas  a  defendant  may  plead  |to  the  same 
«aase  of  action,  there  shall  be  out  one  new  assign- 
ment, which  shall  state  that  the  plaintiff  proceeds 
for  causes  of  action  different  from  or  beyond  all 
those  justified,  and  the  defendant  shall  not  be  at 
Jiberty  to   plead   to   the   causes  of  action  newly 
assigned  any  justification  which   he  has   already 
jiaaded.    Toe  consequence  will  be,  that  if  the  de- 
undont  pleads  but  one  defence  at  first,  and  the 
slaintiff  new  assigns,  the  defendant  may  then  plead 
Itis  next  defence,  and  so  on,  putting  each  defence 
once,  and  once  only,  on  the  record;  hot  if  the  de- 
findant  plead  all  his  defences  in  the  first  instance, 
which  is  the  usual  course,  the  plaintiff  will  new 
assign  once  for  all,  and  the  defendant  will  of  neces- 
sity oe  driven  to  deny  the  causes  of  action  newly 
,asagned,  or  pay  money  into  court,  or  suffer  judgment 
by  defeult. 

If  the  description  given  in  the  declaration  were  so 
piedie  as  to  prevent  any  possibility  of  the  defend- 
ant's mistaking  or  {vetending  to  mistake  the  cause 
of  action,  no  necessity  for  a  new  assignment  would 
arise.  For  example,  if  a  i^ntiff  were  to  state  that 
.tiM  defendant  faespossed  on  his  close  called  Black- 
jcn,  in  the  parish  of  A.  a  plea  justifying  under  a 
(jl^t  of  way  which  only  existed  in  Whiteacre,  or  any 
place  not  answering  to  the  description  in  the  declo- 
lation,  could  not  apply  to  this  declamtioD,  ud  there- 


fore might  be  denied  without  a  new  assignment;  but  The  words  complained  of  were,  "You(is<iiiii»^ 
if  the  declaration  did  not  describe  the  close  so  as  to  plaintiff)  are  a  regular  prorer  nader  bt^bop^" 
shew  it  could  not  be  the  place  over  which  the  de-  The  inoendo  wis,  that  the  plsiiitiS  wu  iccBtoai 
fendant  hsj  the  right  of  way,  the  plaintiff  would  be  to  prove  fictitious  debts  under  commiiriiiiu  rfbiA. 
driven  to  a  new  assignment.  A  similar  remark  |  rupt.  This  was  held  to  be  bod,  bemise  the  inafa 
applies  to  the  defendant's  pleas.  If  they  are  so  was  not  warranted  by  the  indncoMBt;  baifth 
iweciseiy  defined  as  to  shew  the  exact  extent  and  inducement  had  been,  that  a  ooaremtionliidtibg 
natureof  the  cause  of  action  intended  to  be  answered,  place  with  respect  to  the  proof  of  jMifiosiUiL 
the  plaintiff  would  not  be  obliged  to  resort  to  this  the  Court  admitted  that  toe  dtdarttioiimigblaii 
form  of  pleading.  been  good. 

With  uis  view  we  have  proposed  that  the  defend-  So,  in  the  case  of  Hawktt  t.  Haektf,  tke  pl» 
antinany  action  for  a  trespass  to  person  or  pro- 1  tiff  stated  be  had  put  in  ansasverono^toiU 
perty  shall  be  entitled  to  particulars  identifying  the  i  filed  in  the  Court  of  Exchequer,  ud  thit  drfata 
cause  of  action  for  which  u>e  pbintiff  is  proceeding,  said  he  was  forsworn,  laeaniBg,  he  bd  pojoid 
and  the  plaintiff  to  particulars  of  any  justification  himself  in  his  aforesaid  ansvor:  the  jodgmesiiB 
pleaded  by  the  defendant;  and  that  a  judge  mayj  arrested,  the  inuendo  being  too  lirge,b«aKlh 
order  plans  of  the  heiu  in  quo  to  be  exchanged  |  plaintiff  had  not  stated  that  the  wondi  wen  ifohi 
between  the  parties.  The  information  thus  obtained  m  reference  to  the  answer. 


will,  we  believe,  in  the  great  majority  of  case*  ren- 
der a  new  assignment  unnecessary. 

We  should  certainly  have  recommended  the  aboli- 
tion of  this  mode  of  pleading,  but  that  we  felt  the 
same  difficulty  which  occurred  to  the  formerCommis- 
sioners  in  attemi^ing  to  do  00,  as  some  case*  might  be 
suggested  where  injustice  would  be  done,  even  where 
particulars  are  given,  if  the  plaintiff  were  prevented 
from  new  assigning  ;  as  when  the  whole  case  turns 
upon  the  manner  of  doing  any  particular  act,  the 
degree  of  force  used,  or  the  precise  limit  of  a  right. 
It  would  sometimes  be  inconvenient,  if  not  impossi- 
ble, for  the  plaintiff  to  compUun  of  the  excess  only, 
for  two  reasons ;  first,  because  it  would  be  unrea- 
sonable to  require  a  plaintiff  to  assume  that  the  de- 
fendant intends  to  plead  any  particular  plea  of  justi- 
fication, as,  for  instance,  to  state  that  the  defendant 
had  a  right  of  way  over  his  close,  but  that  defendant 
trespassed  in  other  ports  of  the  close,  inasmuch  as 
the  def^dant  mi^ht  never  intend  to  claim  the  right 
at  all ;  secondly,  it  might  happen  that  the  plaintiff 
fairly  wishes  to  contend  that  tne  defendant  had  not 
the  right  to  do  the  act,  and  if  he  bad  that  he  ex- 
ceeded his  authority.  Thus,  he  might  deny  the 
plaintiff's  right  to  arrest  and  imprison  him,  and  also 
contend  thaC  admitting  the  right,  tiie  defendant  was 
guilty  of  unnecessary  violence  when  arresting  him, 
and  imprisoned  him  for  too  long  a  period.  We 
trust,  however,  that  the  restriction  which  we  have 
proposed  to  this  description  of  pleading,  and  the 
more  extended  right  of  obtuning  particulars,  will 
effectually  do  away  with  tiie  present  abuse. 

We  have  next,  with  the  view  at  once  of  shortening 
tin  pleadings  and  getting  rid  of  a  source  of  objections 
purely  technical,  to  propose  an  alteration  in  the 
mode  of  stating  the  cause  of  action  in  coses  of  libel 
and  slander. 

Where  the  libel  or  slander  states  in  direct  terras 
that  which  without  any  explanation  is  by  law  the 
ground  of  an  action,  the  difficulty  does  not  arise ; 
but  when,  as  is  more  frequently  the  case,  particularly 
in  libel,  the  expressions  used  are  only  slanderous, 
or  actionable  in  connection  with  other  precedent 
facts,  it  is  necessary  to  introduce  such  fects  in  the 
declaration,  and  to  shew  that  the  expressions  com- 
plained of  wero  used  in  reference  to  the  previous 
allegations,  so  that  the  meaning  imputed  by  the  plain- 
tiff to  the  expressions  may  not  only  be  explained  but 
appear  to  be  watronted.  The  meaning  so  assigned 
in  the  dedantion  by  averment  of  the  meaning  or 
application  of  the  words,  which  is  called,  in  pleading 
language,  the  inuendo,  cannot,  according  t»  the 
present  rule,  enlarge  the  sense  of  the  words  used, 
the  office  of  the  inuendo  being  only  to  explain  them 
with  reference  to  the  other  averments  in  the  decla- 
ration. 

The  technical  mode  of  effecting  this  is,  first,  to 
state  the  facts  in  reference  to  which  the  publication 
is  actionable;  secondly,  to  shew  that  the  words  or 
libel  were  published  of  and  concerning  snch  facts ; 
thirdly,  to  connect  the  words  or  libel  with  such  pre- 
vious facts  by  means  of  proper  inuendoes,  thus  im- 
porting into  the  words  a  slanderous  or  actionable 
quality. 

It  may  not  appear  at  fint  sight  difficult  to  comply 
with  these  requirements ;  but  the  contrary  is  the 
fact :  numerous  instances  might  be  given  where  the 
judgment  has  been  arrested  or  reversed  because  the 
inuendo,  or  meaning  ascribed  to  the  words  used, 
which  is  the  essence  of  the  cause  of  complaint,  has 
not  been,  in  the  opinion  of  the  Court,  supported  by 
the  prefatory  statements,  although  the  jury  must 
have  found  that  the  meaning  alleged  was  intended 
by  the  defendant. 

In  a  'yery  modem  volume  of  the  Reports  of  the 
Court  of  Q.  B.  three  consecutive  cases  on  this  sub- 
ject occor,  which  occupy  no  less  than  forty  pages, 
and  must  have  consumed  a  considerable  portion  of 
time  in  discussion,  in  one  of  which  the  judgment  was 
arrested,  and  in  the  other  two  the  plamtiff  suc- 
ceeded. In  the  same  year  a  similar  point  was  dis- 
cussed at  great  length  in  the  Hoose  of  Lords  on  a 
writ  of  error  from  the  Court  of  Ex.  Ch.  in  Ireland. 
In  the  case  of  Alextaider  v.  Angle,  the  introduc- 
tory averment  was,  that  the  plaintiff  was  a  livery- 
staole  keeper,  and  that  one  T.  r.  had  become  bank- 
mp^  and  tiie  plaintiff  was  about  to  prove  a  debt 
Joftly  due  to  hitnttndertfaeeoBuiilMionof  bankrapt* 


It  may  be  said  that  a  good  einn  of  irtioiibdl 
in  all  cases  appear  on  the  fece  of  tiie  dedmiia 
This  we  admit.  We  do  not  propose  to  iibtid 
upon  this  rule ;  we  only  sanest  t  lets  tecUolnl 
difficult  method  of  stating  ae  csom  of  tdiii. 

The  substance  of  our  reeommendatioa  ii,  Ifalil 
shall  be  sufficient  to  state  in  whit  particihrUk 
matory  sense  the  words  were  used,  andif  IIhiiIb, 
tiff  prove  to  the  satisfadiaa  of  the  juy  tint  tbtf 
were  used  in  that  de&matory  sense,  wbiob  tbedt. 
fendant  may  deny  under  the  general  ime,  ao  objeo. 
tion  shall  be  allowed  by  raasan  that  tk  md)  it 
not  appear  by  iodependeot  statement*  to  bar  tW 
meamng ;  provided,  of  course,  thit  tk  km  n- 
puted  to  them  be  actionabte. 

The  real  meaning  of  the  expreaaioai,Hdlkl» 
funatory  nature  of  them,  are  of  tbecaaadtt* 
cause  of  action.  Both  will  sppeir  og  tlit  iKoi 
If  it  should  happen  that  the  particnlw  auednl 
does  not  amount  to  a  cause  of  sclkn,  tk  dad 
may  (till  be  taken  advantage  of.  Tbe  ttaai 
now  reqaired,  of  the  train  <n  drcmiiliaeaiiaa- 
nexionwith  the  dander,  to  sbeirtkeBisoi>{la> 
puted  to  it,  appears  to  us  to  be  laneeesnnl^Fnii, 
and  more  calculated  to  impede  thin  tsadnaajo- 
tice,  by  inpoeing  difficultie*  of  a  techoiod  aaan. 

Tiie  next  daas  of  our  snggeoioai  ii  iaIaiUl) 
correct  the  too  rigid  operatioa  of  the  rata  V^ 
duplicity. 

In  onler  to  remedy  a  great  iuconrswieMiB 
has  been  experienced  in  practice  ftoDtkotiai 
strictness  of  the  6th  and  7th  of  tiie  itodiaf  tiad 
1834,  by  which  nlaintifi  and  deiendut!  np«m 
are  confined  to  but  one  statement  of  'iaamt 
action  or  defence,  howeaer  eomplieatei  "T"** 
facts  out  of  which  it  arises,  or  douWaltka** 
tion  to  be  placed  upoa  them,  we  '""■"vJSi 
discretion  be  given  to  tbe  judge,  •"^'""'2 
may  be  made  for  the  purpose  of  ititol  "'"Jj* 
or  pleas  pleaded  in  violation  of  thoie  nl***" 
several  odunts  or  pleas,  although  •''"•"^^^ 
subject-matter  of  complaint  or  defa)«,»kB«iio 
fit;  and  that  the  provimon  in  tho»niloa»<»" 
be  altered;  and  are  also  think  thst,  is  ■"**? 
the  expense  of  two  appHcationa,  all  ^"2?^ 
pleadinc  several  pleas,  on  the  l™™^  *"jTJ? 
founded  on  the  same  subject-nutter,  ■'■'^^ 
posed  of  upon  the  summons  to  plead  '""'Vv^ 

Witii  a  view  to  resnedy  tiie  '"J"'*"  Sf  " 
have  pointed  out  as  arising  firom  the  rale  ■"■/'l 
fines  parties  in  the  later  rtoeesof  pto(N»^"5 
answer,  wo  propose  tfai^  liberty  should  kP" 
reply,  rejoin,  &c.  several  matters,  bj  la*"" 
Court.  .  11. 

Farther,  arith  a  view  at  the  saiaefaae«»^ 
persons  to  defend  theinsdves  against  nosndM^ 
or  to  repel  insufficient  defeoees,  l>o»|*57/2 
and  law,  and  to  have  all  objections  bioa^w^— j 
at  the  eoriiest  stage,  whilst  "»«™'''**,'f^«4« 
comparatively  inexpensive,  we  pntx""  "t^  ,, 
party  shaU,  by  leave  of  a  judge,  be  at  1*^ 
plead  and  demur  to  tbe  same  pleM^*'r3 
time.  It  has  indeed  been  suggerted  tWttewj^ 
be  allowed  as  a  matter  of  right  *«  "T^ 
ever,  apprehensive  that  unless  placed  f^^ 
control   of    the  Court   the   power  of  r 


and  pleading  simultaneously  might  JV *2| 
to  for  deUy.     A  question  n".^  o(h»a2 

see  no  reason  why"  fliey  should  notipoacoe* 
renUy ;  but  we  fliink  no  special  pw™"""^ 
for  this  purpose,  and  that  tbe  matter  mjT"^^ 
at  present  in  the  discretion  of  tiie  .P«™*J^ 


as  to  the  order  in  which  tiie  iasoes  i 
feet  should  be  disposed  of.    In  ordmary  o» 

-     "^  -  -     -1 J    n/i»  an  Ofi  C0O» 


under  sp«i^  circumstances  rendering  n  2^J 
to  dispose  first  of  the  issues  in  law,  "  TfcJ 
feience  of  the  Court,  arhich  howeter ""W >^ 

"*?^t  we  would  allow  flie  n^ost  U^^JjJ 
parties  in  plaeiiig  upon  the  record  *U  ""•■■"^ 
upon  whiASsy  can  fairiy  rest  their  dbm*^ 
fence,  on  the  othw  hand  it  is  obvioBS  »» "^-j, 
should  be  put  upon  the  liberty  to  p)««*J2« 
several  matt«s,  whetiierof foot  orlaw.  JJJJTj; 
4  «t  &  Ann.  c  16.  s.  4,  whfch  edniittji  "^Ji 
to  be  pleaded,  dearly  intended  tb^AeCot"  "JJ 
exercise  some  discretion  in  ?'™0"!Liat 
tern.    W«4»«otpl«poia*)iBt««»""'" 
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OMtioiiary  jnrisdiction  which  the  judges  now  posiefs 
in  this  respect,  but  to  extend  it  to  the  cases  which 
will  arise  under  the  practice  above  sunested. 

Connected  with  the  subject  of  pleadimc.  is  that  of 
fonns  of  action  and  their  joinder.  We  have  poet- 
Boned  until  now  the  consideration  of  this  subject, 
Decaose  it  will  presently  appear  that  the  question  of 
tiie  maintenance  of  these  forms  will  be  materially 
affected  by  the  alterations  which  we  have  already 
(uzgested  in  the  laagnsge  of  pleading. 

It  is  admitted  tlut  serious  inconTenience  arises 
from  the  stringency  of  the  eiistfaig  nilea  respecting 
forms  of  action,  both  with  respect  to  the  misjoinder 
of  forms  of  aotioo,  and  their  minippUaation  to  the 
particular  case. 

A  mistake  as  to  the  form  of  action  may  be  of 
much  more  serious  consequence  than  the  defects  in 
nlnading  which  we  have  been  hitherto  discussing,  as 
ttis  not  always  cured  by  pleading  over  (as  errors  in 
farm,  strictly  so  called,  are),  or  even  after  verdict; 
bat  the  objection  may  be  raised  on  general  demurrer, 
or,  after  verdict,  by  motion  in  arrest  of  judgment, 
or  by  writ  of  error,  although  it  may  be  quite  Beside 
the  real  merits  of  &e  case. 

A.  few  instances,  not  unfrequently  occurring  in 
nractioe,  will  be  sufficient  to  explain  the  nature  of 
the  inoonvenioice  complained  of. 

The  forms  of  action  most  frequently  in  use  are 
attuw^fiit,  deb^  covenant,  dttii»u,  trespass,  and 


The  first  three  are  applicable  to  claims  founded 
on  contracts;  thus, 

Attwrnptit  lies  to  recorer  damages,  whether  liqui- 
dated or  unliqmdatad,  for  the  breach  of  a  contract 
not  under  sesl : 

Debt  lies  to  recover  a  oertun  sum,  or  capable  of 
being  reduced  to  certainlr  by  calculation,  payable 
in  respect  of  a  direct  and  Immediate  liabibty  by  a 
dd>tor  to  a  creditor : 

Covenant  to  recover  damages  for  the  breach  of  a 
49Teaant  under  seal : 

^ttinue  lies  when  goods  or  apedfic  moneys  are 
oalawfully  detained : 

Trespass  lies  for  direct  iqjuries  to  person  or  pro* 
p«rty. 

Caae  is  hi  more  extennve  than  any  other  form  of 
action,  and  is  api^cable  as  •  remedy  for  what  are 


plaintiff's  chaiacter  is  injured;  negligent  driving, 
whereby  the  plaintiff  is  run  over  and  hurt ;  and  the 
like.  A  fiuniliar  illnstiation  of  the  difference  be- 
tween trespass  and  case  may  be  stated  : — Suppose  a 
person  dirows  a  log  of  wood  on  a  highway,  and,  by 
the  net  of  throwing,  another  person  is  injured,  the 
remedy  in  such  case  Is  trespass.  But  if  the  log 
toadiee  the  ground,  and  remains  there,  and  a  person 
fUk  over  it,  and  is  imured,  the  remedy  is  case,  as 
the  injury  is  not  immediately  consequent  on  the  act. 
So,  if  the  defendant  drive  his  carriage  against  that  of 
another,  the  remedy  may  be  trespass ;  but  if  the  de- 
fendant's servant  be  <mving,  tne  remedy  is  case. 
One  form  of  the  action  on  the  case  is  trover,  which 
k  k  remedv  for  the  wrongful  conversion  of  goods. 
Case  is  said  to  be  the  remedv  for  all  actionable  mat- 
ters of  complaint  to  which  tne  other  forms  of  action 
do  not  apply. 

Mow,  it  is  a  rule  fliat  no  two  of  these  forms  can 
be  Joined  in  one  action,  except  that  debt  may  be 
Joined  with  detinue,  and  case  with  trover,  which  is 
one  of  the  varieties  of  that  form  of  action.  Thns, 
tf  a  man  has  a  claim  against  his  tenant  for  breach  of 
a  covenant  to  repair  contained  in  a  lease  under  seal, 
and  a  farther  claim  against  the  same  tenant  for  non- 
repair of  another  house  let  by  lease  or  agreement 
not  under  seal,  he  must  bring  two  actions,  one  of 
covenant  and  the  other  of  attumptit,  to  enforce 
those  claims.  If  he  has  a  further  claim  for  a  tres- 
pass to  a  third  house  wUoh  the  same  person  has 
occnpied  under  the  pretence  of  its  being  let  to  him, 
a  third  action  must  be  brought ;  and  a  fourth  action 
would  have  to  be  brought  if  the  defendant  had  done 

•  permanent  iqury  to  premises  let  by  the  plaintiff  to 

•  fiiird  person. 

We  need  not  multiply  instances.  It  is  unreason- 
able that  a  plaintiff  should  be  compelled  to  bring 
two  actions  whan  the  different  causes  of  complaint 
■lay,  without  inconvenience,  be  combined  in  one 
pmfWiding,  as  when  he  has  one  claim  on  a  bond  and 
another  on  a  bill  of  exchange,  or  seeks  redress  for 
J«iiil«ii  and  assault  against  the  same  person. 

The  fbrmer  commissioiwrs  suggested  a  partial 
retaedy,  namely,  that  a  rainoinder  of  forms  of  action 
dioald  be  ground  of  special  demurrer  only,  and  that 
a  mistidce  in  the  form  of  aetwn  itaaU^  when  brought 
In  tre>l>ass  or  case,  should  be  amendable  at  the  trial. 
Wa  wink  that  this  proposition  does  not  go  frr 
anonsh ;  and  after  mature  deliberation  we  are  satis- 
fted  mat  no  reform  in  pleading  will  be  complete  nn- 
laaa  the  present  stats  of  the  law  as  to  forms  of  action 
baaUwed. 

One  of  the  arguments  in  fevonr  of  the  presoat 
^Ritem  is,  that  the  rule  artothenot  joining  Afferent 
mOBS-of  actioa  prevents  iaoaagraous  and  ■"—'inilar 
caotea  of  action  from  baintia»—wiwH|  ml  leil  lege 


ther  in  the  same  suit.  But  this  is  without  foundation. 
Causes  the  most  dissimilar  may,  as  the  law  now 
stands,  be  joined.  The  plaintiff  may  join  in  one  ac- 
tion a  claim  on  a  promissory  note,  on  a  breach  of 
promise  of  marriage,  and  a  complaint  of  negligence 
against  an  attorney ;  in  a  second  he  may  join  a 
claim  for  criminal  conversation  with  trespass  to  his 
person,  his  land,  or  his  goods ;  in  a  third  he  may  sue 
for  the  seduction  of  his  daughter,  infringing  his  pa- 
tent, and  for  negligently  driving  over  ana  slandering 
him ;  because  in  all  these  cases  the  form  of  action  is 
the  same.  The  joining  of  incongruous  causes  of  ac- 
tion therefore  may  now  occur.  We  believe  it  is 
impossible  to  lay  down  general  rules  by  which  it 
coold  be  prevented  without  great  mischief;  and  that 
plaintiffs  may  be  safely  trusted  in  this  matter.  A 
plaintiff  is  not  likely  to  damage  his  claim  for  criminal 
conversation  by  adding  a  clajm  which  may  divert 
attention  to  a  question  of  whether  he  is  entitled  to 
the  price  of  the  goods  sold,  or  other  ineongmons 
matters. 

We  propose  to  abolish  the  existing  rule,  and  to 
allow  a  plaintiff  to  join  in  one  and  the  same  action 
all  his  causes  of  complaint.  But,  to  prevent  any 
inconvenience  which  in  any  pi^cular  case  might 
ensue  from  a  joint  trial  of  several  causes  of  action, 
we  propose  that  the  Court  or  a  judge  shall  have 
power  to  prevent  the  trial  of  different  causes  of  action 
together,  if  such  trial  would,  in  their  judgment,  be 
inexpedient,  and  in  such  cases  may  direct  separate 
trials. 

The  snggestioiu'above  made,  however,  should  not 
apply  to  ue  action  to  try  the  title  to  land,  that 
action  bein^  a  proceeding  in  rem,  not  directed  to 
any  person  m  particular,  but  which  all  persons  in- 
terested may  defend.  That  proceeduig  will,  by 
reason  of  its  great  importance,  and  the  difference 
between  the  proceedin|^  in  it  and  other  actions,  be 
treated  of  separately  in  a  subsequent  part  of  the 
Report. 

ITotteontinmed.) 


THE  LAWYER- 

ftttmmaTS. 
Eatrmr  Fracticb. — ^A  ease  in  the  Rolls  Court, 
between  solicitors,  where  the  question  was  whether 
the  terms  of  an  agreement  entered  into  between 
them  for  the  carrying  on  a  suit  were  that  the  de- 
fendants should  conduct  it  at  the  usual  charges  be- 
tween principal  and  agent,  is  reported  in  our  last 
number,  (fblef  v.  SmUh,  17  Law  T.  273.)  In 
that  case  F.  a  solicitor,  executor  of,  and  entitled  to 
residue  under,  a  will,  induced  one  of  the  legatees  to 
institute  a  suit  against  him  for  administration  ;  and 
S.  another  solicitor,  was  employed  in  the  cause  as 
solicitor,  on  the  terms  contained  in  a  letter,  the 
material  part  of  which  ran  as  follows  : — "  We  beg 
for  your  satisfaction  to  state  that  we  consider  we 
act  as  your  agents  in  this  or  any  other  suit,  action, 
or  matter  in  which  we  may  be  concerned  for  you, 
either  personally  or  otherwise,  and  that  our  eiarget 
m  respect  vf  tke  laid  luit,  action,  or  matter  in  whidi 
we  may  be  so  employed  by  yon,  mil  tt*r^fi>re  be  on 
tike  tmuU/boting  qf  agent  and  prinetpal."  F.  at 
the  time  the  letter  was  written  had  not  taken  oat 
his  certificate  for  the  year,  and  was  nncertificated 
through  a  portion  of  the  time  when  the  suit  was 
going  on.  The  Cotmr  held  that  the  latter  amounted 
to  an  agreement  by  S.  to  carry  on  the  suit  for  F. 
as  his  solicitor  on  the  ordinary  terms  of  principal 
and  agent,  and  that  it  made  no  difference  whether  S. 
supposed  F.  to  be  a  certificated  solicitor  at  the  time 
the  letter  was  written,  and  that  the  same  eonstmo- 
tion  must  be  put  upon  the  letter,  as  if  S.  had  known 
that  F.  was  without  a  certificate.  But  the  most 
novel  point,  and  that  most  worthy  of  record  in 
this  case,  is  the  dictwM  of  the  judge  that  such 
sn  agreement  as  this  might  have  been  made  with 
a  lay  client,  and  if  so  made  it  would  be  legal ; 
and  although  F.  was  not  a  client  at  the  time 
the  contract  was  made,  and  though  it  was 
made  under  the  idea  that  be  was  a  S(^dtor,  it  ought 
not  to  receive  a  different  oooatmction  from  what  it 
wonld  receive  if  F.  had  been  a  client  merely,  be- 
cause  it  was  not  known  he  was  uncertificated.  This 
case  abonnda  witii  points.  Upon  the  qnestion  of 
taxation,  it  was  held  that  the  agreement  constituted 
toch  a  contract  as  predoded  taxation  on  a  common 
taxing  order,  and  the  plaintiff  must,  therefore,  file 
a  bill  to  obtain  the  benefit  of  taxation. 

A  point  of  privilege  was  decided  in  the  Insolvent 
Court  in  Re  7*omtt*  FtJler,  17  Law  T.  279,  where 
an  insolvent  came  np  for  b^,  and  the  clerk  of  the 
creditor's  attorney  appeared  to  oppose.  The  Court 
held  that  opposition  by  an  attorney's  clerk  oenld 
not  be  allowed. 

CoimoM  Law. — A  qoeation  under  IiOid  Dur> 
WAV's  Aat, »  *  7  V|ct.c  8S,a(e«a  bcitre  Jnvu, 


C.J.  at  Maidstone  Assizes,  in  the  case  of  Wight- 
toiek  V.  Wood/ianu,  17  Law  T.  261.  It  was  CuBtt 
held,  that  the  word,  "action,"  iu  the  proviso  to 
sec.  I  of  that  statate,  ezteada  to  a  feigiied  iaaan. 
But  this  case  is  of  short-lived  interest,  as  the  Law 
of  Evidence  Amendment  Act,  which  comes  into 
force  on  the  1st  of  November,  nneali  this  proviaa ; 
and  the  value  of  the  case  is  still  further  lessened  by 
the  fact,  that  no  clause  is  introdaced  into  the 
new  Law  of  Evidence  Act  like  the  third  secticm  of 
Lord  Dknmam's  Act,  which  declares  its  provision* 
were  not  to  apply  to  any  such  action  or  proceediag 
brought  or  commenced  before  the  passing  of  that 
Act.  The  oonsequenoe  of  this  is  (as  stat^  by  Ifr. 
Cox  in  his  edition  of  the  Law  of  Evidence  Amend> 
ment  Act),  tlut  all  actions,  tnits,  or  proceediBga 
tried  after  the  1st  of  November,  18S1,  whether 
commenced  before  or  after  the  passing  of  the  latter 
Act,  will  be  subject  to  its  provisions. 


EQUITY  OF  REDEKPTION-MORT6AGB. 

TO  TBB  ■DTTOa  OF  TRa  LAW  TIMES. 

Sir,— A<  a  constant  reader  of  and  sabaoiber  to 
your  valuable  journal,  may  I  beg  tiie  fevoor  of  yen 
tn  insert  the  following  query  on  a  point  in  piaoaee 
in  your  next,  and  I  shall  fed  greatly  obliged  if  any 
of  your  coirespondents  will  answer  the  same. 

A.  being  a  copyholder  in  fse  surrenders  conditioa- 
ally  to  B.  and  his  heirs  by  way  of  mortgefe  for 
securing  a  piindpal  sum  and  interest,  but  the  ma- 
render  contains  no  power  tS  sale.  "Hie  mortgager 
dies  witiiont  paying  off  the  mortgage-money,  and 
devises  the  moitgaged  premises  to  his  widow  for  Ufc, 
but  who  has  not  the  means  of  paying  the  fine  and 
fees  on  her  admission,  in  eonaequeace  of  which  the 
lord  seises  the  property  for  want  of  a  tenant,  sad 
le-giants  the  premises  to  tlie  heir  of  thedeoeaaed 
mortgagee,  who  is  also  entitled  under  the  mortgagaa^a 
will  to  the  mortpige-money.  Is  the  equity  of  re- 
demption in  the  mortgaged  premises,  under  the 
circumstances,  barred  so  as  to  enable  the  tenant  bow 
on  the  rolls  under  the  lord's  re-grant;  to  sell  the  pro- 
perty discharged  of  tKiA.  equity  of  redemption  ? 

August  26&,  18S1.  C  D.  H. 


THE  LAW  AND  THE  LAWYERS. 

(J^Von  the  Morning  Chronicle.) 
In  a  fanner  article  on  the  Law  Reforms  which 
have  been  effected  during  the  past  Session,  we  snf- 
fidenUy  shewed  our  very  high  appreciation  of  thsir 
value.  Yet  it  is  imposuble  to  forget  that,  as  wa 
then  remarked,  we  owe  the  measures  referred  to 
almost  entirely  dther  to  a  strong  pressure  firom 
without,  or  to  the  energy  and  public  spirit  of  private 
members  of  the  Legislature.  The  official  leaden  of 
Parliamentary  deliberation  have  established  no 
claim  dther  on  our  gratitude  for  the  past,  or  on  oar 
confidence  for  the  fature.  Of  the  important  im- 
provements which  have  been  lecenUy  made  in  va- 
rious departments  of  our  jurisprudence,  very  few 
can  be  said  to  be,  in  any  sense  of  the  term.  Govern. 
ment  measures  —  some  encountered  an  obstinate 
and  bitter  official  resistance — and  not  one  was  tbs 
spontaneous  and  unforced  result  of  Ministerial  zeaL 
Thus  far,  there  is  nothing  whatever  to  shew  that 
the  responsible  sdvisers  of  the  Crown  partidpate  in 
the  public  conviction  of  the  necessity  of  fondamental 
reforms  in  the  law — least  of  all,  tbat  they  are  pre- 
pared to  ^ve  effect  to  it  in  practical  legislation. 
Nor,  indeed,  are  we  sure — looking  at  the  isolated 
and  fngmentary  character  of  the  improvementB 
wbich  have  been  effected — that  the  spirit  of  Law 
Reform  has  yet  attained  to  such  a  height  even  in  tfaa 
House  of  Commons,  as  to  offer  an  immediate  pn)- 
spect  of  those  comprehensive  and  searching  amend- 
ments which  will  alone  satisfy  the  country. 

There  is,  no  doubt,  a  loud  call  for  cbangeu  bodt 
within  and  without  the  House,  but  an  efiactive  de- 
mand is  still  wanting.  The  task  to  be  accomplished 
is  laborious,  and  in  one  sense  difficult;  vet,  if  It  WCM 
seriously  attempted,  success  would  be  Djr  no_  meaas 
doubtfiiL  When  some  novel  undertaking  is  pro- 
posed to  an  engineer,  be  seldom  discusses  the  pta*- 
ticahility  of  effecting  it.  Impoesibilities  be  scarcely 
recognises,  and  a  dOSculty  is  to  him  but  a  qaestian 
of  expense.  If  a  minister  could  be  found  thus  can* 
fident  and  resolute,  the  simplification  and  reeon- 
struotion  of  the  whole  body  of  our  jurispmdenoa 
would  be  as  certain  of  completion  as  a  railway  bridge 
or  a  tunnel.-  The  conununity  in  ^[eneral,  deeply  and 
jnstiy  impressed  with  the  iniquitous  opemticfl 
of  the  procedure  in  the  Superior  Courts,  natoiaQy 
weleome  and  applaud  that  abolition  of  technicalitiaa 
which  results  from  the  establishment  of  the  numer- 
ous tribunals  that  have  drawn  to  themselves  nearl^ 
all  the  litigation  of  the  country.  Hie  remedy  waa, 
no  donbt,  better  than  the  continnance  of  the  evu;  bat 
it  is  a  spectacle  at  once  melancholy  and  lndicioas,4> 
seealagislatura  pride  itself  on  devising  means  of  escape 
frem  the  inflannne  of  an  institution  which  it  naver- 
llialaai  eootiaiict  to  aanotioii*   If  pariiaBMnta  aaift 
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eMatta  oonrider  the  Unr  •  noiwiioe,  they  ooght, 
fttr  th*  sake  of  common  seaie  M  wdl  •«  of  eoonomy, 
to  (appten  Weetminiter  Hall  with  iti  fifteen  iodgea. 
Vfitk  Tribnnala  of  Commerce  proposed  on  the  one 
ride,  and  local  courts  constant!^  extending  their 
hniMiction  on  the  other,  the  ermine  seems  not  nn- 
fikd^  to  become  the  badge  of  a  sinecure.  No  other 
dribsed  ooontry  has  calmly  acquiesced  in  the  admis- 
sioD  that  its  chief  judicial  functionaries  were  inca- 
pable of  dealing  either  with  the  lane  interests  in- 
T<dTed  in  commerdsl  disputes,  or  wiUi  the  contested 
questioDS  which  arise  from  the  transactions  of  daily 
Ufe.  Too  dear  for  small  litigants,  and  too  uncertain 
for  those  who  have  much  at  stake,  English  juris- 

rlence  is  yet  regarded,  both  by  its  friends  and 
enemies,  as  an  immutable  law  of  nature.  Yet 
snrdy  a  code  dereloping  sound  principles,  and 
limpliB  because  scientific,  might  be  administered  with 
eoonomy  and  approximate  certainty,  without  sacri- 
iicinr  the  skill  and  experience  of  trained  lawyers  at 
the  Bar  and  on  the  Bench.  The  office  of  dispensing 
justice,  like  all  other  social  functions  can  only  he 
disdtuged  effectnallj  by  those  who  nndentand  the 
business.  When  scienoe  degenerates  into  pedantry 
and  artificial  oompKeation,  those  who  hsTc  in  vain 
•iked  its  aid  will  bate  reconne  to  nnasiisted  com- 
mon senae  and  tbe  "  rule  of  thumb."  Nevertheless 
tbere  is  a  scieotifie  prindpte  corresponding  to  every 
practical  opention ;  and  jurisprudence  fbrms  no  ez- 
eeption  to  the  rule.  Chemistry  is  not  a  chimem  be- 
cause the  Laputaas  applied  it  to  the  extraction  of 
lonbeams  from  cucumbers.  Those  imputations  of  a 
dislike  (o  the  simplification  of  the  law  which  have 
been  thrown  on  the  profession  have  certainly  not 
been  without  foundation;  but  tbe  decline  of  business 
has  compelled  kwyers  to  open  their  eyes  to  the 
urgent  necessity  of  improving  their  machinery.  A 
statesman  only  is  wanting  to  or|anise  the  work,  and 
toinsitt  on  its  effisctual  completion.  All  parties  may, 
to  some  extent,  shsre  the  blame  of  having  neglected 
ft;  but  the  lesponsibility  mainly  rests  on  those  who 
luiTe  so  long  held  office  without  doing  anything 
bnm  or  cAe^ual. 

The  addition  to  the  number  of  Equity  Judges 
wUdi  has  been  sanctioned  by  Parliament  will  no 
doubt  aflbrd  immediate  relief  to  suitors ;  and  it  is 
possible  that,  among  so  considerable  a  body  of 
lewned  and  able  functionaries,  some  at  least  will 
have  sufficient  energy  to  propose  and  carry  out 
beneficial  changes  in  the  practice  of  the  Court  of 
Chancery.  A  time  like  the  present,  when  every 
legal  and  judicial  arrangement  appears  to  be  in  a 
provisional  state,  may  offer  encouragement  to  active 
minds  to  employ  themselves  in  devising  alterations 
which  may  conduce  to  the  public  advantage.  Yet 
tiie  circumstances  under  which  the  new  system  has 
been  introduced  afford  a  striking  illustration  of  the 
careless  and  diqointed  method  in  which  legal  re- 
forms are  carried  on.  The  Chancery  Commission 
b  still  sitting,  and  it  is  more  than  probable  that  it 
will  recommend  the  adoption  of  many  chsnges  in 
tiie  present  practice.  It  is  believed  that  the  report 
vrill  be  especially  stringent  with  respect  to  the 
system  administered  in  the  Masters'  offices.  Until 
it  is  known  whether  the  present  ancillary  jurisdic- 
tions will  be  retained,  it  is  impossible  to  estimate 
the  amount  of  labour  which  may  fall  on  the  superior 
judges:  nor  would  any  prudent  legislator  have  or- 
ganised a  corps  of  functionaries  at  the  very  moment 
when  he  vras  engaged  in  an  inquiry  into  their  proper 
duties.  There  is  every  reason  to  expect  that  the 
whole  judicial  staff  will  require  to  be  again  re- 
modelled in  a  year  or  two.  The  system  of  equity  is 
reasonable  in  its  principles,  and  is  comparatively  ft«e 
trom  techoiodity ;  but  all  its  merits  are  outweighed 
by  inordinate  cumbrousness,  delay,  and  expense, 
lie  Common-Law  Courts  have  a  machinery  for 
ascertaining  facts  which  will,  perhaps,  now  that  the 
last  formu  objections  to  evidence  are  removed, 
approach  nearly  to  perfection.  Unfortunately,  how- 
ever, their  immutable  rules  interfere  with  a  foil 
inqidrT  into  the  substantial  justice  of  a  case.  On 
the  other  hand,  the  Chancellor  and  his  subordinates, 
though  willing  to  adjudicate  on  the  righta  of 
parties,  preclude  themselves  iirom  the  obvious 
means  of  ascertaining  what  those  rights  are.  Bills, 
and  answers,  and  depositions,  and  references  to 
the  Master  make  truth  almost  as  uncertain  as  it 
b  costly.  The  practice  of  sending  cases  to  the 
Common-Law  Courts,  and  of  ordering  issues  to  be 
tried  by  juries,  has  fortunately  become  rarer  under 
thtfpresent  judidal  administration ;  but  some  time 
irill  probably  elapse  before  a  Vice-Chancellor  finds 
himself  capable  of  hearing  witnesses  in  open  court, 
when  tiie  affidavits  are  insaffident  to  elucidate  the 
truth.  It  must  be  admitted  that  some  change  for 
the  better  has  been  eSieeted  vrithin  the  last  two  years, 
especially  by  Sir  George  Turner's  Act,  which,  as  his 
colleagne  lately  remmed,  was  advantageously  dis- 
tinguished by  the  dreumstance  that  its  frsmer  under- 
stood the  subject.  Additional  benefits  may  be  ex- 
pected to  result  firom  the  labours  of  the  Chancery 
Commission ;  yet  there  is  an  immense  waste  of  labour 
in  patching  Hid  pruning,  when  it  would  be  easier  to 
begin  from  the  beginning.  No  alteiatioiis  of  practice 
or  lauoBsa  can  giw  eenainty  to  a  legal  fysiem,  to 


long  as  tiie  practitioner  and  the  judge  have  in  every 
ease  to  form  an  induction  from  the  decisions  scattered 
through  two  hundred  volumes  of  reports.  A  code, 
or  a  series  of  codes,  ought  to  be  the  basis  of  all  im- 
provement. When  the  task  shall  be  at  last  under- 
taken, it  will  be  found  that  as  much  labour  and  skill 
have  been  spent  on  makeshifts  and  substitutes  as 
would  have  sufficed  for  the  completion  of  the  work. 

The  Courts  of  Common  Law  are  far  more  inju- 
riously hampered  than  those  of  Equity  by  tbe  rem- 
nants of  obsolete  systems.  The  present  Chief  Justice 
of  the  Common  Picas  has  done  much  for  the  relief 
of  suitors  by  discountenaudng  frivolous  and  technical 
sophistry,  and  especially  by  cheeking  the  fadlity 
with  which  new  trials  hM  been  granted.  The  new 
law  of  evidence  will  doubtiess  tend  still  further  to 
diminish  the  number  of  instances  in  which  a  fUlore 
of  justice  arises  from  formal  objections.  But  the 
Courts  are  still  cramped  by  the  system  of  spedal 
pleading,  and  incumbered  with  the  unavoidable 
assistance  of  juries.  Few  lawyers,_and  still  fewer 
laymen,  are  aware  how  much  of  existing  legal  techni- 
cality has  been  produced  by  the  contrary  defects 
exhibited  by  the  twelve  men  in  the  box.  The 
judges  have  found  this  instrument  so  domsy  and 
unmanai;eable  that  they  have  devised  innumerable 
contrivances  for  limiting  or  avoiding  its  operation. 
Three  fourths  of  the  new  trials  that  are  granted  are 
moved  for  on  the  ground  that  some  fisllaey  or  irregu- 
larity has  been  introduced  into  tbe  proceedings,  and 
that  the  jurv  must  necessarily  have  been  misled  by 
it ;  but  a  jniiice,  under  similar  drcnmstanoes,  might 
be  capable  of  explaining  that  his  decision  had  not 
been  founded  exclusively  on  the  objectionable  ele- 
ment in  tbe  case.  Whilst  County  Court  judges 
habitually  decide  without  the  aid  of  a  jury,  it  seems 
strange  that  the  high  functionaries  uf  Westminiter 
Hall  cannot  be  trusted  to  give  a  verdict  on  a  bill 
of  exchange,  or  on  a  dispute  between  a  sheriff's 
officer  and  an  assignee.  It  would  be  easy  and  safe 
to  try  the  experiment,  by  submitting  a  certwn  class 
of  cases  to  judges  silting  alone ;  and  a  short  expe- 
rience would  shew  whether  it  was  expedient  to  con- 
tinue, to  withdraw,  or  to  extend  the  practice. 

In  the  Common  Law,  as  well  as  in  Equity— and 
even  more  urgently  —  a  code  is  wanted  to  make 
jurisprudence  intelligible  and  certain.  The  reports 
which  at  present  contun  the  hiw  are  voluminous  and 
conflicting ;  and  Acts  of  Parliament  seldom  have  an 
ascertained  meaning.  The  measure  of  1850,  for 
shortening  the  language  of  statutes,  is  perhaps 
the  most  flagrantly  foolish  specimen  of  modem 
legislative  grammar  and  logic;  but,  although  ap- 
parently intended  as  a  mere  model  of  absurdity 
for  exhibition,  its  faults  of  confusion  and  uncer- 
tainty are  alike  in  kind  to  those  of  statutes  which 
involve  the  fortunes  of  large  portions  of  tbe  commu- 
nity. The  Winding-up  Act,  so  unfortunately  carried 
by  Lord  Cottenham,  has  already  plunged  several 
families  in  ruin  ;  and,  even  in  the  most  favourable 
eases,  it  has  seldom  been  put  in  operation  at  a  cost 
of  less  than  two-fifths  of  tbe  property  dealt  with. 
Nevertheless,  after  an  experience  of  two  or  three 
vears,  its  meaning  still  remains  in  doubt.  On  Friday 
last,  the  final  sitting  of  the  House  of  Lords  was  oc- 
cupied by  a  judgment  on  one  appeal  arising  out  of 
the  construction  of  that  Act,  and  the  law  lords  de- 
clared themselves  unable  to  solve  a  second  difficulty 
without  the  assistance  of  the  judges.  In  other  words, 
the  House  of  Lords  and  the  judgea  will  eventually 
make  the  law,  three  years  after  Pariiament  passed 
the  Act,  which  has  ever  since  been  the  subject  of 
litigation.  When  the  House  of  Commons  next  finds 
itself  in  a  crisis  of  the  law  reforming  fever,  it  is  to  he 
hoped  that  some  authoritative  voice  may  remind  it 
that  no  improvement  in  judicature  or  practice  can 
be  really  effective,  until  there  is  sound  and  systematic 
law  to  administer. 


save  themselves  an  iraprisosnnt  of  naeiedi, 
Mr.  Commissioner  Phillips  will  pituie. 

Reoistkation  or  Vorxas  rotTHi  Cm.-Vr 
T.  Y.  M'Cbiistie,  the  reviangbanitttrtbrOeaft 
of  London,  haa  upointed  Monday,  the  2U  rf  jT 
temher,  aa  the  day  on  whichhe«i1]tUi;«ei^ 
mence  the  important  duty  of  lerini);  tkt  wjoa 

liste  of  voters  for  members  to  serve  in  Pnlmtfcr 
the  dty.  ^^^^^^^^^ 

CORRESPONDENCL 

THE  REPORT  OP  THE  COMMON  UH 
COMMISSIONERS. 

TO  TAB  SDITOm  OV  TSX  UW  nWH. 

Sio,— By  p.  12  &  14  of  tiie  Appendix  "A." it% 
pears  that  •  plaintiff,  having  served  i  imim 
specially  indorsed  with  particulars  of  hit  dib,  ii  it 
be  at  liberty  to  sign  judgment  in  csseof  acMfrar- 
ance ;  but  execution  is  not  to  be  isned  il  i/ta 
eight  days  from  the  last  day  of  apprmaa.  IV 
spedal  indorsement  on  the  writ  is  tlras  tmiel  n 
'  equivalent  to  a  declaration ;  and  the  defm4<  ^ 
not  appearing,  is  to  allow  judgaeat  to  {o  tr;  dtUl 
Why  should  the  pl«otiff  not  be  at  KbeitT  to  iaa 
execution  immediately  on  tbe  judgment  > 

It  vrould  seem,  aUbongh  it  is  notdistindlrititei 
that  the  defendant,  if  he  appear  to  radi  nil  k  ii. 
dorsed,  has  eight  days  to  plead ;  and  oa  i  Mn. 
tion,  after  s  writ  mdorsed  with  tbe  psitiain  aw 
required,  the  defendant  is  to  have  the  lacliaib 
pleading.  This,  instead  of  accehratint,  H  Rhd 
the  proceedings  in  town  causes.  TTie  itsMa 
to  have  ten  days'  notice  of  trial,  whenemthtaai 
may  be,  or  in  whoever  place  he  may  nait. 

An  execution  on  a  jaagment  b^  defadt  nr  lat 
of  a  plea  in  an  action  of  debt  m  t  ton  mt, 
where  the  defendant  does  not  reside  1*I«^^ 
tun  distance,  may  now  be  obtained  on  thetkitntk 
day  after  the  aervioe  of  the  writ  AmmSn  to  fti 
propwi^  practice  it  will  not  be  i«aed  tflltlKwa. 
teenth  day,  when  the  proceedinp  «  lT"»«" 
spedally  indorsed,  nor  until  tbe  KfOteeAiir.i 
obtained  after  writ  and  dedarstion.  A|^ '" 
notice  of  trial  bang  now  eight  ^P^*'^ 
posed  to  make  it  ten  days.  If  tiie  defendnt jW, 
tiie  plaintiff  will  not  be  able  to  try  H)  ««« t«» 
26ai  day  after  the  service  of  the  wnt,  •«''** 
cording  to  the  present  ptactiee^he  »•;"?»» 
cause  on  the  twentieth  day  after  swi  ""«*    , 

If  tiie  Superior  Courts  are  to  ""P*  ™  ™ 
County  Courts  it  is  not  expediea»»>'«s*rw;»»■ 
ceediogs  more  dilatory  than  at  «■«<■ 

Iam,Sr,Jw«^, 


PROMOTIONS,  APPOINTMENTS, 

ETC. 
(Clerks  of  the  Peace  for  Comitiss,  CiUss,  and  Borongba 
will  obUgs  by  regalarlj  forwardiDg  the  naniei  and  ad. 
dresses  of  all  new  ICagulntea  who  may  qoaliiy.] 

The  Queen  has  been  pleased  to  approve  of  Mr. 
Cornelius  M'Caullay  as  Consul  at  Belfikst  for  the 
United  States  of  America. 

Alfred  Reade,  esq.  is  appointed  President  of  the 
Virgin  Islands,  and  Senior  Member  of  Council,  in 
the  room  of  Sir  John  M'Gragor,  deceased. 

Mr.  John  J.  Esdaile  is  appomted  Provost-Marshal 
of  the  Island  of  Nevis. 

Mr.  Nicholss  Esterhazy  Stephen  Armitage  Hamil- 
ton is  appointed  to  a  clerkship  in  the  State  Paper 
Office,  vacant  by  the  death  of  M.  F.  Kuczynski.— 
Oitervtr.         ^^^^^^^^^^^ 

COURT    PAPERS. 

StTTINOS  or  THE  iNSOLTStlT  DEBTORS  CoOKT. 

— On  Thursday  next  the  Insolvent  Debtor*  Court 
will  sit  for  bail  caaea  and  motions.  By  this  timely 
notice  partis*  may  prepare  their  appUeifions,  and 


July  23. 1851. 


J.W.H. 


THE  SWANSEA  DOCKCOWM"*- 
LBVIEN. 

TO  THE  BDITOB  OF  THE  t**.™?*"  ,,_- 

Sir,— In  your  number  of  tiie  Ifth  i«««»MMJ 
189,  you  stiUe  that  a  call  Wbem  >««^ 
fought  and  tiie  demand  defeslsd,"  ud  T« «»" 
tiie  above  caae  as  that  in  whidi  thM  tttolt  l*  "»• 

I  beg,  however,  to  inform  you  that  ^^"JJ^ 
the  present  instanco  has  not  been  lefesW,  "■  , 
on  tiie  contrary,  ti»e  call  has  bees  «*TjJ 
judgment  given  in  favour  of  the  8«sns«s"»^ 
pany,  with  tbe  addition  of  a  very  •«p<'"2TLj 
costs,  to  be  paid  by  the  defendant  (Mr.  ^^^^^ 
which  costt  amount  to  about  ten  tioies  w 
of  the  call.— 1  am.  Sir,  &c  .  _  ,,i-_., 
J.  Trev.  Jknkin,  Plsintiri4i»»»i 
Swansea.  August  26,  18S1.  ^^^  rf 

[We  willingly  give  place  to  tt" J^bj 
a  mistake,  into  wUch  we  were  'P^Tf^S.- 
the  peculiar  allocation  of  words  m  tM  j»»»»— 
Ed.  LawT.] . 

LAW  REFORM. 

TO  TB«  BOITOR  OF  TBE  I**  ^"^  -, 

Sir,— In  your  last  number  you  "J^SSi  AA 
readers  on  the  pasaiog  of  tiie  Law  "'  5™!^ 
and  snggeat,  as  the  Superior Courtt  ^^?°;|^ 
the  production  and  inspection  of  J'Tiri  nt 
same  as  in  a  Court  of  Equity,  »»«*„£&  ««- 
extended  to  tiie  County  Courts,  the  P»^^,( 
fer  to  have  tiieir  difierenoes  deaded  by  U»J"^ 
the  Westminster  Courts.  ,   .,^v  thitt^ 

Now,  my  observations  lead  '^""zIj^  »* 
public  will  give  no  such  prefiwn"  ^-^  ji 
iM«V  — first,  the  present  system  ot  pr3,j 
efieotoaUy  put  an  end  to;  ««»"*J;  arpl*** 
summons,  and  any  requved  appesiaw"  ^(gdl 
taken  out  and  filed  in  local  oflict^^J  Tj^  i 
Court  offices ;  and,  thirdly,  •«'*•'"  S«5*' 
tiie  judges  should  be  made  to  >»!f^K^«», « 
tiie  year  over  En^aod,  to  try  •"  •"SJT'*' 
as  to  be  once,  at  least,  every  three  ■>°''~LM><f 
«— .. :-  V.-I.-J    —J  JLm  most  be  •^rr.if 


county  in  England,  and  tois  most 
leferenea  to  term  time  or  vscstion. 


Then  I 


be  great  changes,  but  tbe  times  <»'>*' ^^i*i>' 
common  sense  be  allowed  more  is*? 
than  baa  hitherto  baeB  aooordsd. 
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If  a  tavdnmaii  at  York  or  Leedi  wmnts  to  ana  a 
d«btor  for  801.  why  should  he  ba  compelled  to  tend 
200  milw  for  a  bit  of  parchment  to  enable  him 
(a  oommence  lodi  suit?  ■  Such  a  mtem  will  not 
now  satiofy  either  the  bwyert  or  the  public,  and 
both  are  right.  All  that  the  itinerant  judges  Would 
be  c^led  on  to  do  would  be  to  trr  the  cases,  which 
would  be  originated  and  matured  for  trial  in  the 
country,  and  such  judaea  should  not  trUTel  with  a 
mass  of  retainers,  wno  do  little  else  but  swallow  fees ; 
the  county  dark  mi^t  attend  such  judges,  as  by  the 
plan  suggested  the  proceedings  wonlcL  originate  and 
oe  matured  in  hi*  office.  I  have  admired  your  go-a- 
head sentiments  as  a  law  reformer,  bat  you  cannot 
forget  your  Weatminstnr  Hall  predilections. 

Allow  your  readers  to  reflect  on  these  hints,  by 
inserting  them  in  the  Law  Timbs  ;  they  are  not 
made  by  an  enemy  to  the  legal  profession,  but  from 

An  Attoknst. 

York,  Angiitt21,  1851. 


LAW  REPORM. 

TO  THE  BDITOa  OW  TBI  LAW  TIMHS. 

Sw, — I  have  never  been  able  to  see  the  advantage 
of  a  plaintiff  being  obliged  to  have  reoonne  to  two 
■epaiate  documents  and  services  before  he  can  re- 
q«ire  an  answer  from  the  defendant ;  I  siean,  of 
coarse,  writ  and  declaration.  Why  shonU  not  the 
writ  contain  short  particulais  of  tbe  pUntiff's  daim, 
and  unless  be  pleads  thereto  in  due  time,  let  judg- 
nent  go  by  defiralt?  What  reason  can  there  be  for 
the  plaintiff  to  be  at  double  expense,  trouble,  and 
length  of  time,  before  he  can  in  any  case  (notwith- 
■tanding  its  being  undefended)  obtain  a  judgment. 

I  think  that  if  the  above  was  carried  out  in  the 
iotendtod  amendments,  it  would  be  a  great  advantsge 
to  the  parties  suing,  and  at  least  would  allow  them 
to  get  a  judgment  within  less  than  three  weeks, 
which  is  about  tbe  time  generally  required  now. 

The  same  service  as  now  required  for  a  writ  would 
•office,  and  tfaa  time  within  which  a  party  has  now 
merely  to  appear  would  be  amply  sufficient  for  him 
to  put  in  his  plea. 

Thia  wonla  also  pve  parties  dgbt  iayt  more 
within  which  tiiey  might  commence  an  action  and 
getit  to  triaL 

I  am  not  aware  whetiier  the  above  sugnstion  has 
been  thrown  oat  previously :  if  not,  probably  you 
mar  think  it  diMH'riiig  of  insertion  in  your  f»ftr, 
and  it  will  thereby  come  before  the  powers  who 
bare  %h»  reforms  in  hand.  PBOOBisstrs. 


LEGAL   INTELLIQENCE. 

Xx>BDa  Jvancaa  or  Appeal. — The  Profession 
ia  nataraHy  osrioas  to  know  who  will  be  the  two 
liotda  Jnstioes  of  Appeal  in  tbe  Court  of  Cbaneeiy. 
The  CSsnfif  ondirsrfAyr  Ooaniteaof  the  16th  hi' 
•taat  states,  as  to  one  of  tiiem,  that  "  the  Bight 
Hboonrable  the  "noe-Chanoellor  Knight  Bruce  has 
been  promoted,  to  the  gratification  o(  lawyers  of 
«TerT  party  and  all  pofittok  to  the  new  office  of  Iiord 
Jnatloe  of  the  Court  of  Appeal."  This  announce- 
nent  haa  not  yet  appearea  in  the  London  papers. 
The  appointmoit  would  no  doubt  be  a  popular  one. 
Hia  Honour  "  has  won  golden  opinioos  of  all  ranks 
of  men."  It  will  be  reooUectea  that  the  Conserva- 
tive  ministry  appointed  Mr.  Justice  Erie,  with  the 
nriTersal  approbation  of  all  parties,  and  already  the 
Whig  QoTemment  have  fbUowed  the  example  by 
■aleetinK  Vice-Chancellor  Sir  Geo.  Tnmer.  Ano- 
ther promotion  firom  the  same  ranks  would  shew 
that  political  connexion  is  hereafter  not  to  be  le- 
aardea  in  dioasing  the  Attest  man  for  judicial  office. 
TU»  would  be  ''a  coosnttimation  devoutiy  to  be 
wished."  We  have  reason  to  bdieve  that  this 
mmooDred  nppointnient  of  Vice-ChanfaHor  Knight 
Bmoe  is  correct;  and  we  nnderstaod  that  Loid 
Cranworth  will  be  the  other  Lord  Justice  of  Appeal. 
'—I/tgal  Obttrvtr. 

EnairBTTa  of  tbb  HrraopoLiTAN  Bab. — A 
propoaition  has  been  submitted  to  tbe  members  of 
die  bar  pmctiaing  in  the  criminal  courts  of  the 
metropouB,  by  Mr.  Briarly,  tbe  object  of  which  is  to 
pot  an  end  to  the  system  of  fraud  and  plunder  upon 
tbe  poor,  carried  on  by  what  are  termM  "touters," 
n  claaa  of  persons  who  skulk  about  the  police  and 
criminal  courts,  fleecing  tiie  friends  of  prisoners 
oharged  with  offences,  under  the  pretence  of  being 
able  to  procure  and  render  professional  aid.  Mr. 
Briaily,  in  a  drcnlar,  says  the  only  knowledge  these 
persons  have  of  tbe  law  is  what  they  have  learned 
DT  personal  experience.  He  proposes  that  a  court 
uoold  be  formed  of  the  members  of  the  bar,  whose 
dntj  shonid  be,  under  a  code  of  regulations,  to  try 
all  members  of  the  bar  who  might  be  found  holding 
•  brief,  or  acting  in  anyway  for  any  of  these  touters. 
The  jurisdiction  of  the  court  is  not  to  extend  to 
thoae  heavy  offences  agaunst  practice  of  the  law,  and 
against  mcwal  duty,  which  are  inquired  into  by  the 
goTcminc  bodies  of  the  inns  of  court,  and  upon 
proof  of  which  the  profession  is  pnr^ed  of  the 
cAender.  The  extreme  penalty  to  oe  mflicted  by 
tbe  proposed  court  is  the  expulsion  of  any  member. 


and  the  refusal  of  tbe  whole  bar  to  hold  a  brief  either 
with  or  for  any  such  offender  in  any  dvil  or  criminal' 
court.  Courts  of  this  description  are  formed  on 
every  circnit,  and  Mr.  Briarly  urges  that  such  a 
court  in  the  metropolis  would  purify  the  practice  of 
tbe  bar.  It  is  to  be  seen  what  effect  this  proposition 
will  produce. — Ob$trver. 

Sapbty  Valves  in  Stbam- Boats.— The  follow- 
ing important  provision  appears  in  the  late  Act  of 
Parliament  on  steam  navigation ;  "  After  the  31st  of 
March,  1852,  it  shall  not  oe  lawful  for  any  steam- 
boat, of  which  surveys  are  required,  to  go  to  sea,  or 
to  steam  upon  the  nvers  of  the  United  Kingdom, 
without  having  a  safety-valve  upon  each  boiler,  fiee 
from  the  care  of  the  engineer,  and  ont  of  his  control 
and  interference,  and  such  safety-valve  shall  be 
deemed  to  be  a  necessary  part  of  the  mschinery, 
upon  tbe  sufficiency  of  whidi  the  engineer  surveyor 
is  to  report. 

Thx  Case  or  the  Babon  de  Boob. — The  con- 
struction put  upon  the  Act  of  Parliament  59  Geo.  3, 
c.  31,  by  tne  judges,  having  precluded  the  House  of 
Lordis  from  hearing  the  case  on  its  merits,  has  ex- 
dted  the  attention  of  several  distinguished  members 
of  tbe  Legislature,  and  tbe  matter  ia  likely  to  be- 
come the  subject  of  Parliamentary  inciuiry  next  ses- 
sion, when  Ix>rd  Lyndhurst  will  take  it  up.  In  such 
hands  substantial  justice  cannot  fiil  to  be  attained. 

Nbw  Customs  Act.— In  tbe  New  Customs  Act, 
which  received  the  Royal  assent  on  the  7th  but.  by 
which  the  duties  on  coffee  and  timber  were  regu- 
lated from  the  15th  of  April,  there  is  a  provision 
empowering  the  Tressury  to  regnlste  the  mode  of 
account  between  the  Receiver-General  of  the  Cus- 
toms and  the  Bank  of  England. 

The  Stbam  Navigation  and  FASaBNOBBS 
Acts. — ^The  Commissioners  of  Cnstoms  have  issued 
directions  to  the  collectors  and  comptrollers  at  the 
several  ports  of  the  United  Kingdom  to  prepare  and 
transmit  to  the  Comptroller-General  a  return  of  ex- 
penses incurred  at  thdr  respective  ports  under  the 
Steam  Navigation  Acts,  9  &  10  Vict.  c.  100,  and  11 
&  12  Vict.  c.  81 J  and  the  Passengers  Acts,  12  &  13 
Viet  c  33,  snd  14  \Ui.  e.  1. 


NOTICES  OF  NEW  LAW  BOOKS. 

An  Act  to  amnd  tki  Law  qf  Etidtnet,  wUh 
JVo/es,  IntroJuetion,  and  Index.  By  Edwabd 
W.  Cox,  Esq.  Barrister-at-Law. 
Tbis  edition  of  an  Act  by  which,  as  Mr.  Cox  in 
the  dedication  of  his  work  to  Lord  Bkouoham 
justly  remarks,  the  greatest  Improvement  of  mo- 
dem times  has  been  effected  in  the  administra- 
tion of  justice,  appearing,  thus  early,  will  be  wd- 
oomed  as  a  setriceable  assistance  to  the  Profesdon, 
wlMse  duty  it  is  thoroughly  to  acquaint  themsdvea 
with  the  seope  and  operation  of  its  enactments.  In 
a  ooDdsdy  and  needy  written  introdnction,  the 
author  draws  a  fordble  picture  of  the  inconve- 
niences, absurdities,  and  miscarriages  of  justice 
which  continually  arose  under  tbe  old  law,  traces 
the  course  of  improvement  under  Lord  Dbnm  an's 
Act — which  be  styles  "  the  most  useful  of  the  many 
useful  measures  for  which  the  country  is  indebted  to 
that  liberal  and  enlightened  Chief  Justice"  (at  the 
same  time  pointing  ont  its  insnffidency  and  the  ano- 
malies which  arose  under  it)— down  to  the  admissioiis 
of  tbe  parties  on  the  record,  tbe  recognition  by  the 
Legislature  of  the  success  of  that  measure  in  the 
County  Courts,  and  the  embodiment  of  its  prind- 
ple  in  the  statute  now  before  us.  A  Inddly-written 
ontUne  of  tbe  Act  is  prefixed  to  the  statute.  Co- 
itus practical  notes  are  appended  to  tbe  several 
sections  of  the  Act,  and  so  much  of  Ijord  Dbn- 
man's  Act  as  remdns  unrepealed  is  also  given. 

We  give  a  nngle  example,  whidi  is  all  oar  space 
wni  allow. 

6.  Whenever  any  action  or  other  legal  proceeding 
shall  henceforth  bis  pendincin  anjr  of  tbe  Superior 
Courts  of  Common  Law  at  Westminster  or  Dublin, 
or  the  Court  of  Common  Pleas  for  the  County 
Palatine  of  Lancaster,  or  the  Conrt  of  Pleas  for  the 
county  of  Durham,  such  Conrt,  and  each  of  the 
judges  thereof,  may  respectively,  on  application 
made  for  such  purpose  by  either  of  the  litigants, 
compd  the  oppodte  party  to  allow  tbe  party  making 
tbe  application  to  inspect  all  documents  in  the  ens- 
tody  or  under  the  control  of  such  oppodte  par^ 
railing  to  such  action  or  legal  proceeding,  and,  if 
necessary,  to  take  examined  copies  of  the  same,  or 
to  procure  the  same  to  be  duly  stamped,  in  all  eases 
in  which  prerious  to  the  paning  of  this  Act  a  dis- 
covery might  have  been  obtained  by  filing  a  bill  or 
by  any  other  proceeding  in  a  Court  M  Eqmty  at  the 
instance  of  this  party  so  making  application  as  afore- 
said to  the  said  Court  or  judge,  (a) 


(a)  It  win  be  obaerred  that  this  most  aseM  proTiaion  it 
not  extended  to  tbe  Coonty  Coorts,  to  that  in  all  eases  in 
wUeb  it  ia  desirable  to  take  advantage  of  it,  tba  aolioe 
moat  ba  btoacbt  ia  one  of  lb*  Snparior  Conr^.  TUs  ia 
tba  daoae  wUeh  was  spoken  of  with  to  much  approval  ka 


A  copious  index  makes  the  work  complete.  TUs 
edition  is  very  neatly  got  up,  and  we  observe  it  is 
printed  in  two  sixes,  12mo.  and  8vo.  so  as  to  bind 
up  with  any  work  on  evidence  which  the  practi- 
tioner may  possess.  We  cordially  recommend  it 
to  our  readers. 


BIRTHS,   MARRIAQCS,   AND   DCATHt. 

HARBIAOKB. 
BxuKSABnm,  E.  3.  of  the  Middle  Temple,  to  Catharlas, 

yoaD^eat  dauabtorof  tbe  late  W.  Taylor,  etq.  of  Hittoa. 

Cambtidteahue,  on  tba  tttb  inttant,   at  St.  Lake's. 

CbelaoaT 
BxDDoa,   Ifr.  H.   C.   aolicitor,   of  Hereford,  to  Kits 

Cttberine  Poole,  of  Bewdlav,  on  the   26th  inat.  at 

Bibbeaford. 
BaiiTHwim,  Joseph  Bevan,  of  Kew-^qnare,  Linecla's* 

ina,  barrittar«t-1aw,  to   Hartba  OUlett,  daag4iter  of 

Jotapb  Atbby  GiUett,  of  Banbnry,  banker,  on  tbe  KOl 

iatt.  at  tbe  niendt'  Meeting-boiue,  Baoburr, 
HsirnzT,  Artbor,  Etq.  F.L.8.  Ao.  to  Eliaabetb  'Aane, 

eldett  daughter  of  the  late  Hon.  Jabei  Henry,  flist 

EngUtb  Fratident  of  Demerara,  and  Bnpnme  Jadge  of 

the  Ionian  Iilandi,  Ao.  on  tba  Mtb  inat.  at  Tonbndge, 

Kent. 
HuTCHiHtoa,  Alexander,  etq.  W.8.  tolioitor,  Cape  Town, 

to  Eliaabetb,  dangbter  of  tba  lata  Bev.  Jamea  Watt, 

Grammar  School,  Aberdeen,  on  tbe  18th  of  Joae,  at 

Trinity  Cbnrcb,  C^e  Town. 
JaJuseoH,   WilUam,   eaq.   writer,   Alrdrie,   to   Karion, 

danrbter  of  William  M'OilliTray,  etq.  LL.D.  Proreatoc 

of  Natural  Hiaton,  Mariaehal  CoUan,  Aberdeen,  oa 

the  SOtb  inat.  at  Aberdeen. 
JoHKtov,  Bobart,  etq.  writer,  Edinborgb,  to  Anne,  tbfad 

daughter  of  tbe  lata  Henir  BanUne,  eaq.  Iieith,  oa  the 

aittintt-itBdinburgb. 
WiuoK,  Williim,   eaq.   K.D.   Floreaoe,   to   Jeaiinette 

Eliaabetb  Wood,  aUeat  dsnchtar  of  Lord  Wood,  one  of 

tbe  Jndgea  of  tbe  Court  or  Bettian  in  Sootland,  m  the 

aiat  laat.  at  Bdinbin^ 

DEATHS. 
Cinm,  B.  P.  Etq.  many  years  one  of  tbe  oonaert  tat 

Sometaetabire,  at  Laagport,  aged  M. 
HiOKtov,   Bobert,  etq.  J.P.  of  BalHiitanat,   Diaria. 

ooatttyofKanT,oaaeI8tbiaat.agedSe.  ' 

Hou,  Tbomaa  lyttleton,  eaq.  of  TO,  Gnildford-atreet, 

BntteD^gnare,  London,   and    Edmondttown,   ia  tba 

county  of  Lootb,  Iralaad,  one  of  bar  Miqea^a  Jolioaa 

of  tbe  Peace  for  tbe  ooantj  of  MiddlnatT,  oa  tba  Utt 

iaat.  at  Bdgaware,  aged  76. 
Loae,  Bobert,  jnn.  eaq.  Barriatar4t-lsw,  at  tbe  raeidaaea 

of  Ua  fbtbar,  Bobert  Long,  eaq.  Fambroke-raad,  DabUa, 

on  tbe  Snd  inat.  aged  M. 
Ifonx,  Oeoiie,  eaq.  formerty  Haater  In  Equity  at  Cal- 

entta,  at  HiD.honaa,  Newbuiy,  Barkabire,  oa  the  MMh 

inat.  aged  73. 
If  loaoLaoa,  Pater,  eaq.  one  of  tbe  oldett  and  mott  re* 

apeotsbla  membera  of  tbe  legal  profttaiDn,  be  badbean 

in  practice  at  Warrington  fbr  baif  a  oantu^Mm  the  Xth 

but.  at  his  residence,  ThalwaU-haD,  near  Warrington. 

aged  7$. 
Paaaon,  Edward  Tbomaa,  eaq.  a  magittrats   of  the 

borough,  and  fonneriy  of  Craocaba-hoaae,  Woneater- 

abira,  on  tbe  tSrd  Intt.  at  bia  reaidenae,  BtratibKUm- 

Avon,  aged  40. 
Bain&T,  John,  eaq.  writer,  of  Allae,  and  procurator  flseal 

for  the  county  of  Claekmanan,  at  UrarpooL  oa  the 

1Mb  intt.  aged  S4.  *^ 

Wat,  Beniy  George,  eeq.  toUdtor,  leaving  a  widow  and 

large  family  to  lament  their  loaa,  and  uniTeraaUy  r*. 

apacted  and  regretted,  on  the  Hit  intt.  at  hia  rtaidence. 

St.  Ihoma»atreet,  Fortamoutb,  aged  (0. 


JOURNAL  OF    PROPERTY. 

By  Katara.  Bushwoxth  sad  Jabvis,  at  Oarraway'a. 

A  neebold  eatata,  known  aa  Lion'a  Dom,  in  the  pari^es 

of  Eaat  Bamat  aad  Obipping  Bvnat,  on  tba  Una  of  tbe 


Great  Northern  BaUway,  8{  mllta  tram  London,  aad  fiir- 
merly  tba  reaidenoe  of  Jobn  Cattley,  etq.  The  land-tax 
on  tba  whole  naariy  nominal,  and  titbea  commuted. 

Lot  1— Tba  maaaioa  of  Uon'a  Down,  with  tttaobcd  and 
detached  olBcea,  ttablisg^plaaaure-groondt,  (ardent,  brm- 
yard  and  buildingt,  ana  M  acret  ofmaadow  land— e,MOi. 

Lot  I — Eleven  aneloaoiea  of  land,  oompriaing  Wa,  Sr. 
88p.  lyiag  on  tbe  north  aide  of  tbe  New-road  leading  frnn 
tbemthnratatioB  to  tbe  towa  of  Baraet,  with  ftontaaa 
elka)ieforlmilding-8,8l)0(.  ^ 

Lot  S — Several  andoanraa  of  land  on  the  eaat  and  waat 
tide  of  tbe  New-road  leading  to  Beat  Bamet,  containinc 
flSa.  Ir.  Mp.— «,00W.  * 

Lot  4— One  undivided  moiety  of  three  fivabold  iadotaras 
of  meadow  land,  adinning  Lot  1,  and  oont^ning  tS|  acres, 
let  OB  leaae  for  tSJ.  (a.  per  aaaaat— l,oao(. 

Bv  Mr.  Lsmnnu),  at  Oarraway'a. 

Tbe  Boyal  HoteL  Blongb,  Bncha,  with  tbe  tap,  ataUng, 
coacb-bootea,  Jtc.  let  on  Mate  to  Mr.  Doteaio  Ibr  SlOt.  par 


tba  Houae  of  Commona.  aa  being  tbe  beginning  of  that 
wbidi  mutt  ere  long  be  efTeetM— tbe  fution,  aa  it  is 
termed,  of  equity  andlaw. 

Aa  tba  Aet  givea  to  the  Court  power  to  compel  tbe  pro-- 
dnction  of  docnmenta  "  ia  all  eaaea  in  wbicb,  preriona  to 
tbe  patahut  of  thia  Act,  a  diacovery  might  have  been  ob- 
tained by  iDing  a  bill  or  by  any  other  proceeding  in  a 
Conrt  of  Bqniqr,"  it  may  be  convenient  briefly  to  ttata 
what  are  tbe  eaaea  in  whuh  a  Conrt  of  Equity  wiD  allow  a- 
diicoveiy. 

Mr.  Sadtb,  in  Us  work  on  tbe  PraeUee  of  tbe  Coortof 
Cbaaceiy,  aaya— "  Tbe  apeciei  of  bill  utnally  diatingnialied 
ht  tUt  title  (Bin  of  Diaooveiy)  ia  a  bill  for  the  Diaooveiy 
or  Facta  mMtHJaOa  XnowUagt  of  tbe  Defendant,  era/ 
Dnit  or  Wrilmgt,  or  otkor  tUmfo  <a  Mt  emttoif  or  ftmtrr 
"  Tbia  bin  ia  commoaly  osed  ia  aid  of  tbejurisdietion  of 
acme  other  court,  aa  to  enable  the  pUntilr  to  proeeente 
or  defend  aa  action  at  law,  or  aay  proceeding  of  a  dvil 
nature,  befbre  ajnriadictian  whicn  cannot  compel  a  dia. 
corery  upon  oath  r  (1  Snith't  Cb.  Fract.  p.  611.) 
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ummn,  held  Sram  the  Qmi  Weitem  Bailway  for  99  yean, 
£rdm  1841,  at  6d.  per  annam — sold  in  two  lota  for  4,7€0<. 

XhirtT  lots  of  building  noand,  adjoining  Upton  Park — 
IfitU. 

By  Kr.  Birmaxx,  at  Oarraway's. 

Leu*  and  goodmll  of  the  Begenf  •  Arms,  pnblio-honM, 
Begent-street,  Horseferry-read,  Westminster,  and  pre* 
miMS  adjoining,  held  for  40  veart,  from  1834,  at  132.    The 
house  atfjoining  is  let  off  for  iSl.  a-jear— S,160(, 
Bt  Messrs.  Wi!r9Tun.BT,  at  the  Hart. 

A  freehold  and  copyhold  farm,  and  sundry  parcels  of  ac- 
commodation and  building  land,  cottages,  and  premises, 
aK<^ther  about  135  acres,  situate  in  Harlington  andCran- 
ford,  Middlesex,  offered  for  sals  in  19  lota,  of  which  eight 
lots  were  sold  for  2,975/. 

By  Messrs.  Mdktoxs  and  CuiBOW,  at  the  Mart. 

A  neahold  lilla  residence,  called  the  Betreat,  Downham 
Uariiet,  Norfolk,  with  pleaanrc-groands,  stabling,  Ac.  and 
18  aore*  of  land— l,310f. 


A  freehold  brick-yard,  bone-sheds,  and  pasture  land,  ad- 
joWog  the  precediaf  lol^  containing  about  Si  acraa  of  land, 
with  a  stratom  of  bnck  earth — SOOt. 

By  Messrs.  Cm  and  R«n>,  at  Garraway's. 

A  freehold  estate  at  Totteridge,  Herts,  U  miles  from  the 
Bifuet  station  of  the  Great  Northern  Bailway,  consisting 
of  a  mansion,  with  stabling,  ftnn-yaid  and  buildings,  cot- 
tages and  meadow  land,  the  whole  let  on  lease  for  1651. 10s. 
par  annum,  subject  to  a  land-tax  of  13t.  3s.  yeariy,  timber 
and  fixtures  included  in  purchase — 3,0S0I. 

A  freehold  residence,  No.  6,  Oeorge-street,  Hanorer- 
Booare,  estimated  to  let  for  260/.  per  annnm — 3,600/. 

Xeaaehold  shop  and  dwelHng-honse,  No.  106,  on  the  east 
■ids  of  Begent-atreet,  let  on  lease  (for  which  a  premium 
WW  paid)  expiring  in  1856,  at  a  rental  of  330/.  Inld  for  a 
teno  of  97i  years  from  Christmas,  1821,  at  88/.  lOs.— 

a,not. 

A  leasehold  reaideoce.  No.  1,  Kent-terrace,  Begenf  •- 
park,  let  for  110/.  per  annnm,  held  for  98  years  ficom  1828, 
■I  at/.— 740/. 

A  leasehold  house.  No.  239,  Haida-Tale,  let  for  Bit.  lOs. 
p«r  annum,  held  for  31  years,  at  5/.  10s,  Bd. — 520/. 

Leasehold  house.  No.  3,  Bobert-street,  ^ng's.road, 
CShelsea,  let  for  SO/. ;  term  tl  yaaa  from  Chiistmas  nex^ 
afeS.-~886/. 

The  honse.  No.  4,  adjoining  the  last  lot,  let  for  81/.  10s. 
haU  a*  preceding— 286/. 

A  leasehold  house.  No.  60,  CSraooestar-place,  Fitxioy- 
aqnare,  let  for  60/,  per  annnm ;  term  24  years  unexpired, 
af  8/.— 180/. 

A  freehold  and  copyhold  estate,  with  immediate  poseea- 
non,  sitnate  at  Hendon,  Middlesex,  sold  by  order  of  the 
Court  of  Chancery,  in  a  cause  Blyth  c.  Coffey,  was  offered 
in  ai^t  lots,  of  which  the  first  lot,  oomprimng  a  copyhold 
&IB,  laiowB  as  Shakenham  Farm,  Upper  Hale  End,  Hen- 
don, containing  59)  acres,  with  fiirm-bonae  and  buildings, 
sold  for  2,300/. 

The  remaining  lots  were  bought  in,  but  were  afterwards 
sold  priTatcly,  at  the  reserred  price  fixed  by  the  Master, 
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THE    GAZETTES. 

€huetU,  AngmwiX, 

QfMMXt,  CHAmnfs  CBMinoPHXB  CvBSACE,  lAaeawnopger, 
Colchester,  Sept.  6,  at  hftlf-put  twalre,  Oct.  9»  ftt  twdve, 
BMdnffbaU-flt.  Off.  u.  Whitmora.  Sols.  Memn.  Lanc- 
hmm,  Bartlett'a-baildiugi,  Holbom.    Petitioii,  Aag.  IS. 

IToBTOX,  JosBPH  EuHSTT,  Wine  merohuit.  Crescent,  Aay- 
biBi-n»d,  Old  Kent-road,  Sept.  6,  mt  two,  Oct.  9,  at 
twelre.  BuuiffhaU'4t.  OC  M.  Csnnan.  Sols.  Lawrence 
tad  Co.  Old  Jewr^-chamben.    Petition,  Aug.  23. 

Wallu,  Thokaa,  jon.  and  Swjor,  Unendrapera,  Leeds, 
Sept.  6,  at  biJf-past  eleven,  Oct.  9,  at  one*  Baainghall-Bt. 
Cm.  as.  WKitmore.  Sols.  Jones,  Bocklersbarjr.  Peti- 
tion, Aug.  16. 

WiLDB,  J  AHxs,  builder,  Salfinil,  Lanoaahire,  Sept.  S  and 
26,  at  eleven,  Manchester.  Off.  aa.  Fraaar.  Sol.  Dear- 
den,  Munchester. 

Woods,  Williak,  warehouaeman,  BaainehaU-at.  Sept.  3, 
at  twelve,  and  Oct.  8,  at  eleven,  BuinKnall-st.  On.  aa. 
Stanafeld.  Sol.  Sawbridge,  Wood-st.  Cheapside.  Peti- 
tion, Aog.  19. 

OtuetU,  Aug.  29. 

Batxittk,  Cearlbs,  sorgeon  and  apothecary,  Chippen- 
ham, ^ViItalli^e,  Sept.  11  and  Oct.  7,  at  eleven,  Bnatol. 
Com.  urn.  Off.  aa.  Miller.  Sols.  Qoldnej  and  Fel- 
lowea,  Chippenhiun.    Petition,  Aug.  20. 

Bow£2r,  0wB5,  and  ALvxximsa  Onsos,  calico  printers, 
Bavensbory  Print  Works,  Lower  Mitcham,  Snrrej, 
Sept.  13,  at  twelve,  Oct.  11,  at  eleven,  BaainghaU.«t. 
Com.  Ooolbum.  Off.  as.  PennelL  Sols.  Linklater  and 
Linklater,  Chiurlotte-xow,  Maniioa-hooae,  Petition, 
Aug.  23. 

Fbt,  ABTHtTB  BoBiBf,  ohemist.  Mile-end-road,  Sept.  4, 
at  half-paat  one,  Oct.  10,  at  one,  BasinghaH-et.    Com. 


Fane.    Off!  aa.  WhitXDore.    Sola.  Jonea  aad   Bettalay, 

■  Brunswick  •square.    Petition,  An^.  13. 

Giunjuc,  Jakxs,  warehonseman,  Xoble-st.  City,  Sept.  6, 
atone,  Oct.  11,  at  twelve,  Basinghall-st.  Com.  Oool- 
bum. Off.  as.  Pennell.  Sols.  Lmklater  and  Linklater, 
Charlotte-row,  Mansion-honse.     Petiiion,  Aug.  28. 

Phillips,  Heitkt,  whalebone  manufacturer,  Milton-«t. 
and  Wood-st.  Cheapside,  Sept.  S,  at  twelve,  Oct.  9,  at 
elereD,  Basioghall-st.  Com.  Fane.  Off.  as.  Cannaa. 
Sol.  Sawbridge,  Wood-«t.  Cheapside.    Petition  Aog.  19. 

Thokab,  Josv,  grocer,  Shrewsonir,  Sept.  9  and  30,  at 
half-put  eleven,  Binmngham.  Cfom.  Balgaj.  Off.  as. 
Christie.  Sols.  Motteram,  Knight,  and  Bmmet,  Bir- 
mingham.   Petition,  Aug.  25. 

TirmmB,  Jims  Savtzz.,  suweon  and  apothecary,  Wool- 
wich, Sept.  fi,  at  eleveo,  Oct.  9^  at  two,  Baaingfaall-st. 
Com.  Fane.  Off.  aa.  Cannan.  Sol.  Carttar,  Thomtoa- 
row,  Greenwich.     Petition,  Aug.  28. 

WAKErtSLD.  Tnoicis,  stik  mercer  and  milUner,  Cadogan- 
placeandHalkin-t«rrace,  Chelsea.  Sept.6,athalf-pa#OBe, 
Oct.  11,  stone.  BasingfaiaU-st.  Com.  Ooolbom.  Off.  aa. 
Nicholson.  Sol.  James,  Saint  Thomaa-st.  Sootiiwark. 
Petition,  Aug.  28.  

nraOLTXHT  XSTATR. 

Smmmertt  J.  C.  Id.  Apply  to  Mr.  T.  Lewis,  ClementV 
lane.  

flff  fffnmtnts  for  t)r  VentSt  of  CrrlKton. 

Oazetfe,  Aug,  19. 

Soffdon,  W.  jnn.  miller,   Southwold,   Bnffblk,  Ang.  6. 
Trust.  T.  Wallace,  gent,  and  W.  Abbott,  groeer,  both  of 
Southwold.    Sol.  J.  Crabtree,  Haleeworth. 
BwteU*,  Aug,  2S. 

Smioih  D.  printer,  Bradford,  ToAshire,  Aog.  15. 
Trusts.  J.  Pnrohon,  accountant,  and  J.  Bajley,  gant.  both 
of  Bradford.  Sol.  J.  Purchon,  Bradford.— Ifoa,  J.  jun. 
grocer  and  draper,  Castleton,  Yorkshire,  July  26.  Trusts. 
I>.  Baker,  grocer  and  draper,  Guisbrongh,  and  J.  Baw, 
&rmer,  Dasby.  Sol.  W.  Weatherill,  Gnishrough.— P«rrv, 
F.  treaide  manofaotarer,  Neweaatle,  Aug.  19.  Trusta.  J. 
Hoggins,  auctioneer,  and  J.  Anderson,  wholesale  grooer, 
both  of  Newcastle.    Sol.  W.  £.  Brockett,  Newcastle. 

9avtiurfi(ips  29(»ftoIbeii. 

O^aUe,  Aug.  19. 

Abemeikie  and  SoUingtona,  market  gardeners,  Hackney 
Downs,  June  24.  Debts  paid  by  W.  uxd  T.  HoHington. — 
Seet,  J.  and  Martin,  T.  D.  surgeons  and  apothecaries, 
Ashford,  July  25.  DabU  paid  by  Beet.— .BZocHani,  T. 
and  B.  cotton  and  general  orokers,  Liverpool,  Aug.  14. — 
Chalk,  T.  Jfeggj/t  G.  and  CftoZi,  A.  R.  newroaper  pub- 
lishers and  printers,  Chelmsford,  July  28. — 6amo/«,lfan&y, 
and  Seraag,  linen  drapers,  Liverpocn  and  Birkenhead,  aa 
regards  Sera^g,  Aug.  15.  Debto  paid  by  Gamble  and 
Maoby. — Hatu4t,  W.  and  Skmrrim,  J.  proprietors  of  the 
model  of  the  battie  of  Trafidgar,  Aug.  7. — HatUM,  Ritchie^ 
and  Cumming,  silk  mercers,  Ac.  Regent-drcus,  Begent-st. 
as  regards- Bitchie  and  Cnmming,  Aug.  16. — Savman, 
P.  D.  and  Holden,  W.  wine  and  spirit  merehanta,  Taun- 
ton, July  1.  Debts  paid  by  Hayman. — Sood  and  JW««dk, 
steam  sawyers,  Norwich,  Aug.  13. — 2iorri9,  T.  and  D. 
and  DanieatJ).  grocers,  Liverpool,  Aug.  13.  —  ITeedkam 
and  DiUoUt  pattwn-card  makers  and  general  stationen, 
Aug.  13.  Debts  paid  by  Dilkm.— ilTennei,  A.  and  ^orvn, 
J.  pawnbrokers,  Bimunaham,  Aug.  7.  Debts  paid  by 
Aaron.  —  Penn^atker^  J.  and  5^*,  J.  V.  merchants 
and  ship  brokers,  London  and  Saint  Vincent,  Aug.  18, — 
PtHMone*  SerpenHmm  and  3tar^la  Otimmamy,  Lariggaa,  as 
regards  Bronuey,  May  2. — Staini,  Broikert,  drapers,  Glos- 
sop  and  Douglas,  Aug.  15.  Debts  paid  by  A.  G.  Saint. — 
Smith,  T.  and  Rymer,  M.  chicory  growers  and  merchants, 
York,  Ang.  14. —  Stoekiman  and  ffrrAan,  builders,  Peok- 
ham,  Aug.  4.— IWtfoy,  J.  and  Co.  French  wove  coraet  m»- 
nofaotorers,  Leeds,  Aug.  16.  Debts  paid  by  Stuiiland. — 
Wtlfaret  E.  and  Tapp,  G.  smiths  and  bell-hangers,  Hast- 
ings, July  28.  Debts  paid  by  G.  Thwaites,  Hastings. 
Oaxetie,  Aug.  22. 

Aibiimmt  J.,  hotter,  T.  W.  and  Bfen,  T.  silk  meman. 
New  Bond-«t.  June  24.  Debts  paid  by  Atkinson  and 
Foster. — Baldtcin,  W.  and  Co.  oil  and  tulow  merchants, 
Manchester,  June  27. —  Bailey,  W.  Burke,  and  Co.  oil 
merchants.  Barbican,  Aug.  20.  Debts  paid  by  Bnrke. — 
BooUnroyd  and  AmM$t  nurseryinen  and  seedamen,  Wake- 
field, Krxg.  7.  DebU  paid  by  Boothroyd.— £rowii,  Shipley, 
and  Os.  uverpool,  as  regards  Shipley,  Dec.  31.— Bnnnu 
aad  Somen,  Philadelphia,  Brown,  Brothertt  and  Co.  New 
York,  and  JVicAo/soii,  S.  and  Co.  New  Orieans,  as  regards 
Shipley,  Dec.  31.— £U,  S.  and  Bame$j  E.  Liver- 
pool, common  brewers,  July  31.  Debts  paid  by  Eld. — 
Solmet,  W.  H.  and  Asbury,  C.  J.  nurserymen,  Ac.  Sud- 
bury, Jane  30. — Moore,  A.  and  Son,  tailors,  Birahin4aBe, 
June  24.  Debts  paid  by  A.  Moore. — Mun/on,  W.  and 
Son,  com  brokers,  Manchester,  Aug.  20. — Pain,  E.  and 
Satkeriy,  J.  attorneys  and  solicitors.  Great  ICarlborough- 
st.  and  Greaham-flt.  June  3. — Pegg,  R.,  Harper,  W.  ud 
Murphy,  M.  plaater  getters  and  dealers,  Aston-npon-Trent, 
as  regiurds  Morphy,  July  25. — Titt,  Saneom,  and  Co. 
French  portable  jelly  makers,  Islington,  May  31. — Wiieon, 
T.  and  Co.  drapers  and  tea  dealers,  Skipton,  Aug.  14. 


THE  EXPENSES  of  FUNERALS,  so 
mnoli  complained  of  as  extortionate  and  umieoea- 
sarr,  can  be  redaoed  to  a  moderate  scale,  and  obnovs 
sanns  of  one-half,  bj  ai^plyiag  in  the  first  instance  to 
SHILLIBEEE'S  office,  instead  of  emploTing  the  nearest 
undertaker,  who  generaDyhasto  hire  all  tne  requirements, 
and  conseqnentlj  inflicts  twofold  profits.  SHLLIBKER'S 
charge  for  a  respectable  hearse  and  coach  Aineral,  two 
horses  to  each,  coffin,  pall,  and  ererj  necesaaiy  article,  is 
obIt  10^  10s.  A  first-rate  funeral,  fit  for  a  nobleman. 
witK  lead  coffin,  case,  hearse  and  four,  two  coaches  and 
pairs,  and  all  needfm  fittings,  complete  for  SO  guineas. 
Artisans^  funerals  from  4/. ;  tradesmen's,  M.,  m,,  and 
upwards.  No  extra  charge  within  ten  mUes  of  London. 
Patent  ftmeral  carriage,  to  oonrey  deceased  and  six 
mourners  to  anj  cemetery,  with  two  horses,  IZ.  lis.  6d. ; 
single  horse,  \l.  Is. ;  hearse  or  mourning  coaches,  pairs, 
1{.  Is.  each.— City-road,  next  BonhiU-fialiu  Burial-grooiid. 
Oiigiiut«liul84S, 


ECONOMY  inFimERALS,-SlNCLAIl 
and  BON  begto  inform  the  pnbBeaCtlMirOKniii, 
FUNERAL  EaTABLISHUSNT,  st «.  FiiBbgiT^inli 
City-road.  Emy reqoisite  sitide ia tks tlwqWA 
economy,  at  stated  ehargass—fioiUsBia'raniMibi— I 
\Bl.  6s.  6d. ;  tradesman's,  91. 10s,  6d.;  utiwV^ 
children's,  22. 2s.  Funerala  cosdacted  in  tht  brtugj,' 
fW>m  H,  and  upwards.  See  onr  prospeetiu.  Lfttsi^ 
tnally  attended  to, — Please  to  obserre  the  sddrm  tHL 
site  the  Finabory  Cfaaiitr  Schoc^,  ^^ 


ECONOMY  IN  FUNERALS. -Tf 
8TOCK*ELL,  UNpEBTAKKS,  Fnmi. 
FURNISHER,  and  FEATHE£UA!r,31,Hiniaini-m< 
near  New-road,  Bt.  Psocrss,  snd  SO,  CbafaridtMiML 
near  Bt.  Mary's  Hospital,  Paddiigtoe. 

W.  Stochweiri  charges  ■«- 

For  a  Gentleman's  FIrst-Clsss  Fnssnl,withl«id 

coffin,  case,  hearse  and  foor.  two  eoaebn  ud 

pair,  feathers,  Telvets,  and  sll  osefbl  fittiniEi...  £21  o  « 

Tradesman's  ditto,  doth  coflln,  Ac,  &e,  heint 

and  coach,  pairs,  feathers,  relrets,  mutes,  led 

assistants,  AC I  M 

Artisan's  oarriage-fiuuod,  ooffia,  skI  sisiitnti, 

Ac U< 

Walking  ditto 1  S  « 

Children's  carriage-fimezals,  from  lUt 

Walking  ditto,  from - -.   OH  » 

The  object  of  these  EstsWishaiMits,  irtid  oalii 
eoonomy  mtk  lespeutabllilj,  is  to  pmeiit  tbi  aantf 
intennsnt  on  soeh  a  scale  ss  shsU  ull  withis  ttttnm, 
stances  of  CTory  indiridasL— For  finthat  fsitiataiai 
our  proapectos.    Originated  183S. 

WANTED  to  FDKCHASE,  for  Cii, 
any  amonnt  of  HooseboU  Fonitve,  f^ 
Books,  Fixtnraa,  or  JBsoellaneoos  Property.  jUhm 
made  to  paraona  dasiroaa  of  partiag  vkh  rio^  i<  m) 
deairiptioB  (aU  oonldeatisltr).  Ftttia  sM  ms 
within  twenty  milea  of  London,  free  of  "J^'^T'li 


ng  partici^ars  to  Hr.  Skth,  88,  --.- 
Old  furniture  taken  in  exchange  for  new. 


LAW     REVERSIONARY    WTHlESr 
ANB  nrrEOTMBNr  socnn. 

Offices,  so,  Easei-street,  Btissd,  toifcs. 
In  shares  otW.  each. 
Not  more  thaa  IJ.to  be  called  for  stimtisK,  mi"* 
interrals  than  three  months.  . 

This  Society  was  partly  formed  ^''^'Tl.t'Xi 

great  number  of  shares  were  '■*'™y,**    ,  „ 

depreMon  <rf  tha  rnon^  maAst  amtM^f^^ 

ment.  ,  _i 

The  improved  state  of  the  oomtiT  »"t .""  "" 


;ers  of !!»»«' *■••*• 


society 
port. 

Another  peculiarly  advanti'L:'  - 

means  now  afforded  oy  the  fo)  !  ' 
AmwmKnandTnutt  SoeMfk^  ■- 
neas  of  theLawBerermmarrT  l"""'",;tjiii«aii> 
dety  at  aoomparatiTe^  tri&i^-  '-^t." '"WJCtT 
ma£e  an  arrai^l^nt  with  tl.  former  Jw-^jS^ 
for  thenae  rfita  offices  and  "!l"-f"."?^llS¥ 
the  great  expense  of  a  separ  .te  "♦^Szljis* 
meneely  increaaing  the  protlti  oftis"'""""'"^ 
aoeUt). 

The  plasi  ia  shortly  aa  folkiwi  r^ 

1.    ZTka    Lorn     SeMrsioaorr    '"* 
SoeUty,  to  be  formed  of  holai 
Deposit,  as.  8d.  per  share.  _jWia«ok 

t.  Calls  not  to  exceed  II.  per  share,  sot  H  »■"• 
than  three  month*.  ._.,_«..  ,wi  ofca  ad  K 

$.  Thebnsineastobe  oondoutsd  ^''""."L.W 
the  establiahmeat  of  the  X-«^iV?ff\Jr^i> 
TruMl  Soeitif  1  but  entirely  as  a  isUnrt  **»"' 
tinct  books,  accounta,  Ac.  ,     ^„nfitii* 

4.  The  Profession  to  have  the  sdrsn^  °L,  »  * 
mission  on  aU  bnaineei  ito  memhers  n»r  "^ 
office.  .      M^.t^M.tJUtf" 

6.  To  the  public  it  will  offer  tl».«**Tf^  •» 
or  Rerersionary  Intereat  and  Pohoo  °',jJ2<3  F* 
an  option  of  convf;'i  ■.:  r  "T.  •"  .,.-. 

sent  income,  so  asr^  ii:  i,,.'  r:      - 
and  otherwise  to  f  icilitr.ie  fumily  »rrai'- 

8,  Forperaonshiivingmone.TwlucliiN 

both  secarely  aad  profltablv,  and  in  Jo;  ■ 
it  is  well  known  that  there  i9  DO  such  a«i' 
method  of  doing  >o  tlian  in  such  a  t^'; ; 
from  all  others  m  (his,  that  there  uocri-  ■ 
its  funds  being securc.i,  its  profits  ran  Jf  '  jiflBW 
accuracy,  and  the  cnrilul  is  only  "•*" J^L-n^K" 
tobeproflUbhrottipWed.    ^yf^zL,^' 
of  it,Jothatsolicitor."oalire«>iailWiH""" 

a  deairaUe  inrestment.  ^     „f«,«i»T''*'i 

It  is  remarkable  that,  while  boasbjg  <"J°  "Ji  k«  f 
ing  Assurance  Offices,  the  ^*g^J"'^^,»»>e>]!: 
sought  to  secure  for  itself  the  •*2'j'™S,  IW*** 
BUltmg  (Vom  a  Btverriimiay  I<''"*'\~°il^^ii^  "*' 
wiU  now  be  auppUed,  oader  pooulisflT  l*™" 
stances.  vjj,  to  K^ 

AppUcations  for  shares,  in  the  fora  k"  ■  j,  ni- 
dressed  to  the  SecreUry.  at  the  oB"*  "  fga^^ 
pertf   Amranee    and    Tnut  Soeul)^'^tt 

March  14, 1861.  .-jiJl 

FORM  OF  APPLICATION  W"""^ 
To  the  Promoters  of  the  Law  Borsiwi"'' 

and  InTeebneot  SocieV-     ^in*' 
Gentlemen,— Be  pleased  to  sllot  ""J^^jtj), 
Bodety,  on  the  terms  named  in  the  Jrn»P^ 
Tours,  Ac. 

Dated „..„--- 

Kama ,- 

Address  ''^ifi* 

W.B.  tTnleasthe  BotMj  ia  fo™*^-.'!!!  Sm^i^ 
iriU  be  ntmned,  and  the  expenses  paid  V  ""^ 
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VOROHfoOoaatNnnBn  ...,.........„.„_ 

jaujpaio  Aimotia — 

nie  Ifw '^ppoi'^^oo^ • ^^ 

The  Attorneys'  Tax Ml 

Olie  AdTO<!«t«  (Article  KftT-thwe) *M 

LXtoa  to  Lord  Ompbdl  (lU.) —  U2 

laaiiLiTOB— 

InperuJ  PMrUMnent   »| 
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I  TraooedfDg*  in  FuUaniaot  Obotiiig  the  !««,  vhidi 

•trad  for  next  SeMioD u — •  ^ 

llAOOTUTB— SummMT -g* 

Joara-Sroox  CoKrAirny  Law  Joumirit^-Summ»i7...  228 

B»Ail*w)"»rxLiWT-i»AiroOoKTMTiiroiB.... 226 

OmnRT  Cocwte— Summery _ - 3*6 

Bimrior  Conrta  of  Conunoa  Lev 227 

InliiwTBi — Summery   229 

Ifeir  Tork  Code ^ 

Mncunrnii  Lawtsb »J 

XBB  iiW  A«»  IH»  LlWTBa* »J 

XiasAL  IsTiLuoiao* *i 

&UZTTII9 2Ba 

JonmrAL  o»  PxorxiTT  ™; 

Paoifonon,  Anoaxuant  As.  .«.. ~..~. «u 

OmmFAraas "H 

^ISTHS,  ttAHiAesa,  Am  Pbathi    eu 

Coxnspoimiro— 
Ike  Ber  end  the  Attorneys   «• 


Co  KesDm  aiitr  CarrMyantwnn. 

wir.  8."— OMreait<niii<arMii;yVMi<o*»,  <m  ftfwaritd 
l/kfmmmuneaiion  to  Urn,  and  Move  not  fft  rtcthud  U> 
ammer,  tut  w  <(wM  im  Aall  ie  enabhd  to  giv4  pUut 
totko  Utttr  ntxl  week. 

f  0»»,  Ae."— «ye«>  miv^uimt  wiU  t^fiir  to  omr  eeihr 
fM^3ardJMtiutUut,ht*ttlJUid»»$imem»aiuititrto  kit 
JHtnd  on  fiu  ooint.  _ 

#•  hme  nemai  a  Wtor  m  flU  ncVw<  ?<  «•  Bar  oi«i 
tktj/tonuf.nmieeompamiodiyanamoorr^knne:  JJ 
mt oKmofmimiiwai  fomnriVi*  Mie<,«k«  opMeMtoo- 

«Ah  AlTiOLiDCLni."— W^oikoeUinUuwtsr  \aM  gtctn 
ttaeo  to  Ou  ItlUr,  hul  ow  eorr-pondid  luu  ten  fort- 
tUUoi  in  Mt  <myM«M,  •toOor  frvtmiib  Aotm;  tMa 
Armuriti  <w  andpMUud  i»  t»f$murnal. 

"TurqDme"  (Menoheeter).— 1»«  *«»<  Soot  im  Corjara- 
'  I  our  eorr«f]mhi««<,  u 


jcqume"  (Haaoheeter).- 
MoM,  aiui  HuontfM  nfommnd  i 


aoALB  ov  oHAJBoas  JOB  AJomasnwMMitm. 

XTBderVlRyWorde. 0>   (   0 

J^reTeiredditloBalTenWoide.....    0   0    < 
AdncUeemeBU  ftom  the  OooAtey  •honld  be  eeonmpenied 
«ith  an  order  upon  the  A(ent  in  /* 


Town,  or  a  Foiw>iBoe 
lenle  ordered  for  the  flr^  pegeuedumd 


order  (payable  at  ISO,  Strand)  for  the  amoost. 
▲drertuemenla  ordered  for  the  lint  page 
one-half  more.     If  not  ao  ordered,  th^y  will  take 


nJiMioe  of  positioit. 


Waeannot  nndettake  to  return  r^eoted  eommnnicationa. 
Whaterer  i>  intended  for  inserUon  mnat  be  aathentioated 
^the  name  and  addreaa  of  the  writer;  net  neeetiarily 
for  pablieation,  bat  ae  •  gnanntee  of  hi*  food  (kith 

Wo  ■otioe  ean  be  taken  of  aBOBTmoa* ■— " — 


THE  LAW  TIMES. 


SATURDAY.  SEPTEMBER  6, 1851, 


THE  NSW  APPOINTMENTS. 

Tai  ramour  wUch  we  reported  in  onrlut 
nnmber    as    to    the    appointment   of  Vick- 
C0AMCEI.I.OB   Kmght  Bbucb  and    Lord 
C^ANWOSTH  to  be  judges  of  tlie  new  Court 
of  Appe*I>  baa  been  in  the  interim  reduced  to 
eexttintv  by  official  auiioaDceinent.    It  is  also 
stated  that  the  former  gentleman  is  at  an  early 
day  to  be  ekvatad  to  the  peerage.    Thia  viU 
be  a  further  honour  to  which  hu  pre-eminent 
merits  jnatly  entitle  him.    We  sincerely  con- 
gratulate the  country  on  these  appointments. 
Our  warmest  acknondedgments  are  at  the  same 
time  due  to  the  Ministry  for  the  selection  they 
have  made — a  selection  in  which,  happily,  they 
lUA'e  shewn  that  the  chief  consideration  they 
(Oitertained  in  this  matter  was  a  desire  to  ap- 
point the  most  efficient  men,  inespeotire  of 
partT  politics.    The  ranks  of  the  Beach  and 
tiie  Bw  do  not  afford  a  preferaUe  choice.    The 
fe^n^  of  seenrity  with  which  both  the  public 
and  the  Profession  will  rely  apon  the  judg- 
mentB  of  the  High  Court,  as  being  equauy 
sound  and  maturely  weighed,  forms  one    of 
the   most  assuring  and  welcome  grounds  of 
cfwsratulation  on  the^e  appointments. 

TCif  seats  vacated  by  these  Itamed  judges 
noil  b9  respectively  filled  by  the  Solicitor- 
Geaeral.  Sir  William  Faoc  Wood,  and 
Mr.  jAMsa  Pabkbb,  whose  appointment  will 
no  dottbt  also  be  reemred  with  general  satisfsc- 
taoB.    Who  is  to  be  the  new  SoUcitor-Oeneral 

xroim  xvn.— »•.  ««o. 


remains  to  be  seen.  Two  gentlemen  are 
already  named  as  having  strong  claims  and  a 
nearly  eaual  chance.  For  ourselves,  we  express 
no  opinion  upon  the  merits  or  prospects  of 
either.  «______ 

THE  ATTORNEYS'  TAX. 

EvBNTS  have  in  no  way  changed  the  opinion 
which  we  originally  submitted  to  our  readers, 
that  it  would  be  more  prudent  for  us,  in  the 
first  place,  to  ask  for  an  ecjuitable  commutation 
of  this  tax,  instead  of  insisting  on  its  total  re- 
peal. We  are  of  those  who  think  that  true 
wisdom  consists  in  getting  as  large  an  instal- 
ment of  justice  as  we  can,  but  taking  all  we  can 
get;  and  that  it  is  foolishness  to  say  we  will 
have  all  or  nothing.  If  three  years  ago  our 
recommendation  had  been  acted  upon,  we 
might  then  have  obtained  a  great  relief  from 
the  burden.  We  have  seen  some  victories,  it 
is  true,  but  tbeyvlace  inn  barren  ones  ;  and 
we  much  fear,  m  despite  of  Lord  Robebt 
Grobvknob's  hopes,  they  are  yet  very  far 
from  fruition.  Amid  the  excitement  of  a 
new  Reform  BiU  the  cause  of  the  attorneys  is 
likely  to  be  foi^otten.  We  owe  much  of  the 
success  we  have  achieved  to  a  peculiar  combi- 
(ution  of  parties,  which  in  coming  changes 
may  not  again  occur. 

Our  proposition  was,  that  we  should,  in  the 
first  inatance,  ask  for  an  equitable  commutation 
of  the  tax,  by  a  reduction  in  its  amount  and  a 
readjustment  of  it,  so  that  it  should  fall  more 
equajly.  A  greater  grievance  even  than  the 
tax  itself  is,  ihit  a  practitioner  with  a  thousand 
a  year  pays  no  more  than  he  who  has  only 
200{.  a  year.  This  inequality  we  would  adjust 
by  levying  the  tax,  with  some  regard  for  justice, 
in  proportion  to  the  profit  of  each  man  s  pro- 
fession ;  and  as  the  best  mode  of  ascertaining 
this,  to  charge  it  as  an  addition  to  the  income- 
tax.  Thus  all  who  made  less  than  ISOl.  a  year 
would  be  exempted,  and  all  above  that  sum 
would  pw  in  preoife  proportion  to  tbeir 
profits.  This  would  be  an  immense  relief  to 
thoee  who  most  require  it,  and  the  buiden 
would  not  fall  so  heavily  where  the  advantage 
was  equivalent.  Even  if  this  shotdd  have  the 
eflfect  of  delaying  for  a  time  the  total  repeal 
(which  we  fear  is  yet  veiy  fer  oflF),  it  will  be  a 
vast  improvement,  and  it  must  not  be  for- 
gotten that  the  tax  is  to  some  extent  our  pro- 
tection against  those  who  wpuld  have  free 
trade  in  aw,  bv  abolishing  what  they  call  the 
monopoly  of  the  attorneys.  We  ask  offi 
Naders  to  Uiisk  of  this. 


THE  ADVOCATE : 

HIS  TRAnnNa,  practice,  rights,  and 

DUTIES.(a) 
FIFTY.THIBS  ABTICLB. 

Cbors-bxaminatiok  (ooa^mwd). 
Taking,  then,  this  maxim  for  your  gnidaace 
that,  whatever  sophistry  may  suggest  to  the 
contrary,  you  have  no  right  to  attempt  to  dit- 
credit  a  witness  by  perplexing  him  into  con- 
tradictions, unless  you  entertain  the  strongest 
suspicion  that  he  is  not  telling  the  truth  or 
the  whole  truth,  let  us  now  proceed  to  con- 
sider what  kind  of  contradiction  is  requisite  to 
such  a  conchuioq,  for  upon  this  diere  is  evi- 
dently much  misunderstanding  among  in- 
experienced Advocates. 

Remember  that  your  object  is  to  convince 
the  judge  and  jury  that  the  witness  is  tm- 
worthy  of  credit.  In  answer  to  the  questions 
of  his  own  counsel  in  the  examination-in- 
chief,  he  has  told  an  apparently  straight- 
forward and  consistent  storv.  He  could 
scarcelv  do  otherwise.  He  had  previously 
made  nis  statement  to  the  attorney;  it  had 
been  taken  down  and  read  to  him,  perhaps 
more  than  once ;  he  has  had  leisure  to  supply 
whatever  was  defective,  or  to  clear  op  what- 
ever was  obscnre.  His  eaotieas  counsel  has 
also  employed  his  ingenuity  in  the  avoidanee 
of  {my  questions  that  qiigfac  mar  the  complete- 


(a]  By  EswABD  W.  Cox,  Baq.  Barriat«r<«t.LBwr 


ness  of  the  narrative.  If  you  reasonably  sus- 
pect that  the  story  is  forged,  or  coloured,  ar 
only  partially  told,  it  will  be  your  duty  to  di«p 
cover  and  display  its  defects.  If  you  belien 
it  to  be  a  falsehood  or  a  misrepresentation,  it 
will  be  yonr  endeavour  to  make  him  corUradiet 
himself;  if  you  believe  that  there  is  a  tap- 
pressio  oeri,  your  ingenuity  will  be  exerted  to 
extract  the  truth  that  had  been  withheld. 

Beware  that  you  fall  not  into  the  fault,  only 
too  common  with  the  inexperienced,  of  seizing 
with  eager  triumph  upon  small   and  unim- 
portant discrepancies.    Every  msn's  cvperirnce 
teaches  him  that  there  are  few  who  can  tell  the 
game  story  twice  in  precisely  the  same  way,  but 
they  will  add  or  omit  something,  and  even  vary  in 
the  description  of  minute  particulars.    lod^d, 
so  well  known  is  this,  that  a  verbaUm  recital  of 
the  same  tale  by  a  witness  is  usually  uken  aa 
a  satisfactory  proof  that  he  is  repeating  a  lesaon 
he  has  learned,  and  not  narrating  facU  he  haa 
seen.    To  be  of  any  value  to  you  for  the  par- 
pose  of  discrediting  his  testimony,  the  contm- 
diction  must  be  on  some  material  particular, 
or  some  incidents   connected  with  it  which, 
according  to  common  experience,  a  man  is  not 
likely  to  have  observed  so  sligbtly  that  in  the 
course  of  ten  minotea  he  would  give  two  dif- 
ferent descriptions  of  it.    In  this,  as  in  dl 
matters  of  an  Advocate's  duty,  remember  that 
you  are  dealing  with  a  jury  composed  of  msn 
of  common  sense  and  experience  in_  life,  who 
cannot  understand  refined  diatinotiona,  and 
have  no  respect  for  petty  anifiaes  and  smdl 
triumphs  over  a  witness's  sclf-posaesaioD  «r 
memory,  and  that  you  will  not  win  their  ver- 
dict unless  by  your    croea-examination  y«a 
shew  that  the  witness  is  not  poszled,  but  lyiag. 
Yet  how  often  may  tbis  error  be  aeen  in  ear 
courts,  and  verdicts  lost  by  the  very  enaning 
that  was  pluming  itseM  upon  its  ingvnuity. 

Among  the  practices  to  be  avoided  is  UuiM 
too  frequent  admonition  to  a  witness  to  apeak 
the  truA.  This  ia  a  prevailing  fault  of  in- 
experience, and  often,  it  asnst  be  eonfeMod, 
the  refuge  of  conscious  incapacity.  Wluaa 
young  Advocate  wanu  to  appear  to  say  some- 
thing, but  does  not  exactly  know  what  to  saf , 
he  is  very  apt  to  assume  an  aspect  of  profound 
wisdom,  and  with  an  air  of  importance,  and  in 
a  tone  intended  to  be  edema,  to  remiod  the 
witness  that  he  is  upon  his  oath.  The  con- 
tinual repetition  of  such  sentence*  as, — ^  No^r. 
Sir,  upon  your  oath,"  "Upon  yonr  solemn 
oath,"  and  many  others  familiar  to  those  who 
visit  a  court  of  justice,  is  not  oaly  in  bad  laste, 
but  it  is  positively  injurious ;  for  the  effect  oi  a 
solemn  adjuration  to  a  Ijring  witaese  to  apeak 
the  truth,  by  reminding  him  of  the  oath  he  has 
taken,  is  ^together  lost  if  it  he  employed  on 
«nfy  petty  occaeieo,  instead  of  being  rsaemd 
for  great  ones,  when  it  is  likely  to  be  donUy 
effective  from  its  very  rarity. 

Sometimes  a  witness  will  stnbboraly  retee 
to  answer  yonr  question.  In  sncfa  a  case  do 
not  press  him  too  hard.  Urge  him  sufficieatly 
to  satisfy  the  jury  that  he  is  withhdding  some- 
thing which  be  knows,  because  he  sopposea  it 
will  be  injurious  to  the  party  he  espoaees,  aad 
then  let  him  go.  Yon  will  be  entitled  to  ase 
bis  rtftael  as  a  tacit  oAnttstos  of  the  fact  you 
had  sought  to  elicit,  and  in  this  form  it  ipaj 
be  more  serviceable  to  yon  even  thaa  his 
answer  would  have  been;  for  that  answer 
might  have  been  injurious  or  but  i|HMly 
useful  to  yon,  whereas  his  refnial  tWfcnssft^ 
may  be  fairly  urged  as  an  admission  of  tteuog  ; 
fact  in  the  very  form  in  which  you  had  pi^H; 
qoestion,  and  which  was  of  eonrse  so  wc^N 
tnat  the  answer  to  it  would  convey  the  infertta- 
tion  it  was  designed  to  obtain. 

When  a  witness  npen  his  examiaatioa-in- 
ohieif  anticipates  the  counsel,  and  instead  of 
waiting  to  he  questioned,  or  afar  two  or  threlt 
questions  have  been  pnt  to  him,  pcoeeeds  to 
tell  his  whole  story,  and,  as  is  oftsn  seta,  will 
go  on  in  spite  of  every  effort  made  to  atop 
him,  you  should  observe  him  doaety  to  aseer^ 
I  tain  from  his  manner  wbetiin  he  ia  talliag  the 
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tnidi,  or  merely  npeaUnff  a  leaeon  learned  by 
lieart.  It  U  wrong  to  soppose,  as  some  do, 
ihat  when  a  witneM  thus  dispenses  with  coua- 
ael,  and  pours  out  his  whole  story  in  a  con- 
^nons  stream,  he  is  therefore  always  lying. 
It  is  not  so.  There  are  many  minds  in  which 
the  aisooiation  of  ideas  is  so  frafile  that  if  the 
thread  is  once  snapped  ihey  cannot,  without 
fpreat  difficiil^,  take  it  up  agun  at  the  place 
where  it  was  broken ;  they  must  begin  at  the 
beginning,  and  go  right  through  every  inci- 
dent, as  it  occurred,  however  trivial  or  irre- 
lative to  the  main  story,  and  being  conscious 
of  this  defect,  and  once  set  a-going,  they  have 
an  irresistible  impulse  to  proceed  without 
puiae  until  they  have  delivered  themselves  of 
all  they  have  to  say.  Such  a  witness,  it  is 
obvious,  is  not  only  not  to  be  Jifcredited,  but 
his  testimony  is  really  of  more  worth  than 
that  of  a  more  passive  vritness,  because  the 
vaj  ■tmetnre  of  mind  that  prevents  him  from 
<akmg  up  the  thread  of  a  story  at  any  point, 
and  the  memory  that  can  only  be  revived  by 
&e  recalling  of  every  circumstance  in  the  pre- 
dse  order  of  its  occurrence,  forbids  the  intro- 
duction of  fictions,  which  would  necessarily 
deatray  the  entire  chain,  and  plunge  the  mind 
into  chaos. 

Tonr  care  will  be  to  distinguish  between  the 
-witness  who  from  this  cause  runs  through  his 
atory  and  the  witness  who  does  so  because  he 
is  repeating  a  lesson  learned  by  rote.    Close 
observation  will  enable  you  to  discover  a  dif- 
ference in  the  look,  the  tone,  the  manner,  and 
&e  language.    When  relating  what  he  has 
aeen,  there  is  always  an  aspect  of  intelligence, 
■  aren  in  the  dullest,  the  eye  kindles,  the  face 
brightens,  the  expression  changes  with  the 
incidents  narrated.    Still  more  does  the  tone 
<rf  the  voice  reveal  the  speaker's  truth.    Its 
'  changes  are  dramatic ;   it  varies  with  every 
amotion  that  flashes  across  the  mind,  awakened 
by  the  recalling  of  the  incidents  described. 
.  "At  manner  ta  usually  eager  and  energetic, 
and  in  strict  accordance  with  the  tones,  the 
aspect,  and  the  theme.    And  if  even  these 
aigns  abonldbe  wanting,  you  must  not,  there- 
fore, dedde  against  the  veracity  of  the  witness 
nntil  yon  have  considered  his  language.    If  be 
'  it  honest,  his  language  will  always  be  such  as 
OS  consistent  with  his  condition  of  life — appro- 
.  priate  to  a^   sex,  education,   and  calling. 
Moreover,  it  will  exhibit  the  aptness  to  the 
"aubject,  without  reference  to  structure  of  sen- 
'4ences  which  always  distinguishes  extempore 
narrative.    If  these  characteristics,  or  either  of 
them,  be  present,  you  may  safely  assume  that 
the  witness  is  teUing  the  truth,  but  that  he  is 
■only  able  to  do  so  ^ter  his  own  fashion  of  a 
eontinnona  story,   and   cannot  recall  it   by 
'  acraps  under  interrogation. 

If,  on  the  other  hand,  he  is  repeating  by 
■lote  a  lesson  which  he  has  committed  to  me- 
monr,  yon  will  find  wanting  in  him  all  or  most 
.of  tne  signs  of  truth  above  described.    He 
atands  quite  still,  excepting,  it  may  be,  an  un- 
easy motion  of  the  hands  or  feet.    His  face 
baa  no  expression.    His  eyes  are  fixed,  not 
apon  the  countel,  the  judge,  or  the  jury,  but 
npon  the  wdl,   m   more  commonly  turned 
upwards,  with  a  sort  of  vacant  stare.    His 
▼oiee  is  monotonoos,  and  expresses  no  emotion 
His  delivery  is  very  rapid,  unless  when  seized ' 
by  a  sodd^  forgetfblness,  when  he  midies  a 
rail  stop,  or  after  stumbling  a  little  tries  back 
again  u  hope  to  regain  the  lost  word  or 
wonght.    Hu  language,  also,  is  almost  always 
inaiqiropriate  to  his  position,  for  in  such  case 
-  4t  would  seldom  be  his  own  composition  that 
he  has  learned,  but  something  which  another 
-taaa  pot  into  words,  and  which  words  would 
not  be  those  of  the  pupil,  bnt  of  the  master.  A 
unde.'Mrpression  will  often  suffice  to  betray  to 
^^^^mTwuif^aott  of  taught  testimong,  when  it  is 
/^  ><'^Bf[^nielj(yon  know  that  such  a  person  as  the 
/  7N'^«^tB^trf|dd  not  have  used,  and  perhaps 
^'  in.Ct:'4»^UJM  ^t  W  difikult  to  evade,  and  so 
^  V'V^aWilfelavva  where  it  prevails,  as  this  of  lan- 
^  \'!>Jfiiigt,   Hm  rt|ion  is  plain.    A  witness  learns 
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his  lesson  thus.  He  tells  what  he  knows  to 
the  Attorney  or  his  clerk.  If  they  be  of  the 
unscrnpulous  dass,  which  has  happily  become 
so  rare,  the  witness  is  informed  that  his  evi- 
dence is  of  no  use,  but  that  if  he  had  known 
BO  and  so  he  would  have  been  taken  to  the 
Assizes.  The  hint  suffices.  The  memonr  is 
racked  again,  and  the  testimony  desired  is 
there  found.  It  is  taken  down  in  writing. 
His  entire  story  is  put  into  formal  shape;  it  is 
read  over  to  him  again  and  again,  until  he  has 
it  almost  by  heart.  He  learns  not  merely  the 
facts  he  is  to  prove,  but  the  very  words  in 
which  those  facts  are  narrated  in  the  brief, 
and  he  repeats  them  as  he  has  learned  them. 

Having  thus  satisfied  yourself  of  the  facts, 
yon  may  in  your  cross-examination  avail  your- 
self of  it  to  discredit  the  witness  with  the 
jury:  but  unless  so  satisfied  yon  ought  not  so 
to  attack  him. 

Your  attack  may  be  most  successfully  con- 
ducted thus.  'Without  previous  questioning 
come  at  once  to  the  point,  and  ask  him  to 
repeat  the  account  of  the  transaction.  He 
will  do  so  in  almost  the  self-same  words,  with 
the  same  aspect  and  manner,  and  in  the  same 
tone,  differing  palpably  from  his  bearing  and 
tone  and  language  before  and  after  the  episode. 
So  certain  is  this  test,  that  if  it  fails  you  may 
fairly  give  to  the  witness  the  benefit  of  the 
doubt,  and  say  that,  whatever  other  objections 
may  be  offered  to  his  testimony,  it  is  not  a 
story  learned  and  repeated  by  rote. 


LETTERS  TO  LORD  CAMPBELL. 

BT  THB  SDITOa  OV  THB  LAW  TIMBS. 
THIRD  LBTTBR. 

Mr  liOKDi^I  willnoir  atk  yoar  lordship's  atten- 
tion to  those  defects  in  the  adminiitrstion  of  jastice 
bj  tbe  Superior  Courts  of  Common  Law  which  may 
be  compriaed  under  the  general  title  of  uneertamtyi 
and  although  some  of  these  belong  also  to  the 
other  objections  of  coti  and  dtUty,  it  will  be  more 
convenient  to  notice  them  here,  even  at  the  risk  of 
TcpatitioD. 

But  first  let  me  ezpUn  what  I  mean  bj  uneer- 
toMg.    I  trust  that  I  shall  not  be  supposed  to 
employ  this  term  in  the  sense  in  which  it  is  used  by 
tbe  inconsideiate,  who  complain  that  tbe  result  of 
a  lawsuit  is  uncertain,  forgetting  that  in  every  case 
there  mutt  be  two  parties,  both  of  whom  think 
themselves  right,  yet  one  of  whom  must  be  wrong, 
and  that  the  very 'purpose  of  tbe  suit  is  to  determine 
the  doabt.  I  do  not  mean  the  uncertainty  of  evidence, 
or  of  the  opinion  of  a  jury,  or  of  the  construction 
of  tbe  law  by  the  judges,  for  all  these  are  insepar- 
able from  litigation,   and  must  exist  in  tbe  most 
perfect  tribunal  whidi  human  wisdom  could  devise. 
The  uncertainty  of  which  I  complain  is  that  which 
attends  a  lawsuit  apart  fh>m  its  merits,  the  product 
of  a  procedure  designed,  with  the  best  intentions, 
to  fkcilitate  justice,  bnt  by  its  very  refinement  of 
artifice  to  this  end  making  more  injustice  than  it 
prevented.     Every  lawyer  well  knows  that  it  is  not 
enough  |to  have  the  merits,  on  his  side, — that  the 
dunoes  of  snccess  are  to  be  calculated,  if  at  all,  by 
many  other  considerations.   Technicalities  surround 
him  with  pitfalls,  into  which  tbe  best  cose  is  as 
likely  to  tumble  as  the  worst.    Difficulties  in  tbe 
service  of  process,  perplexities  in  tbe  form  of  action, 
in  the  pleadings,  at  the  trial,  and  the  still  more  for- 
midable obstacle  of  new  trial,  and  the  other  forms 
by  which  even  after  judgment  dishonesty  can  con- 
tinue to  defieat  its  opponent,  are  to  be  estimated  by 
the  prudent  lawyer  before  he  can  honestly  advise  a 
client  to  carry  Me  bttt  case  into  court;  while  on  the 
other  hsnd  they  encourage  resistance  even  by  those 
who  have  no  case  at  all.    I  will  now  endeavour  to 
spreiiy  the  prinoipal  sources  of  tmeerhantg,  and 
suggest  tbe  remedies  for  them. 

The  first  consists  in  tbe  nnneeessary  difficulties 
thrown  in  the  way  of  terviet  of  proeeit.  It  is  re- 
quired to  be  D«rto>Mi/.  Hence  costs,  difficulties, 
and  debys.  why  should  it  be  so  .>  Why  should 
we  not  iidopt  the  general  rule  of  serriee,  and  in  all 
cases  let  it  suffice  that  a  copy  be  left  at  the  lost 
knovm  place  of  abode,  with  some  person  there, 
verifying  the  fact  by  affidarit  ?  Personal  servioe  is 
not  requred  in  the  County  Conrts,  and  no  mischief 
has  in  practice  resulted  (not  tbe  absence  of  it,  and 
already  fifty  times  ss  many  processes  bsve  been 
served  there  ss  during  tbe  same  period  have  issaed 
from  the  Superior  Courts.  Let  us  not  be  too  proud 


to  profit  by  tbe  expericDoe  of  tlie  new  Cml  h 
hesitate  to  adopt  whatever  the;  kne  triedadh^ 
to  Mcceed.  With  tbe  plaiat  uul  Ueao,  »» 
either  tbe  name  of  on  sttoniey  or  the laJBttil 
the  party  to  be  entored,  and  tlKnceM  kt  d 
processes  be  served  on  sach  attoney,  a^b^ 
6g  poH  to  the  residence  so  ntmed. 

Abolish  all  dilatory  plesi.  ThejneioiKi. 
sary.  If  the  action  is  broight  I7  v  ipMik 
wrong  party,  he  who  so  em  will  nfa  hit 
defeat  at  tbe  triaL  Properly  there  en  be  btttn 
answers  to  a  claim,  that  the  pliiotif  iiiutaiiu 
to  it  m/iw<  or  is  {iw.  In  the  Count;  Cootia. 
tain  defeoees,  as  infaacy  sad  insohae;,  m  % 
ipiired  to  be  specially  pleaded.  TUi  ihsiU  it 
Rtsined  in  the  Superior  Coarts,  hecaae  kw 
;wbat  is  really  a  new  iasne,  Out  ia  toaf,iai 
qaestion  is  proposed  for  trial ;  but  aui  fs^ 
defences  should  never  be  allowed  to  be  jgUiii 
others  denying  the  demsod.  He  idaiait^ 
to  know  bis  own  case,  and  sboiU  mikelstet, 
but  he  should  not  be  allowed  to  atpton,*! 
nevsrhad  tbe  gQods,"sod'*IwMaiiifatits 
I  had  tbem." 

In  my  last  letter  I  stated  resaoailhtapi 
the  propriety  of  altering  the  term  (ianimriikai 
which  is  less  obnoiions  to  ignorant  bonSf,  Bl 
I  employ  it  now  because  it  will  more  mSfmtf 
my  meaning  to  your  lordship.  Only  «  hai 
demurrer  should  be  allowed,  namdy,  Ikstt 
shall  say  that  tbe  plaintiff's  or  defcoMioss 
stated  is  not  suffideot  i»  bw  to  support  lit  lad 
or  defence.  No  objections  .to  /om  tboiU  bt  )s. 
mitted  in  ang  cat*.  Thus  th*  ai(ri<>,b;iUl 
mean  the  very  right  of  a  cose,  ss  a  ({ootiHifbr 
or  a  question  of  fact,  will  always  be  pat  iuM; 
each  party  staking  his  esse  upon  hia  on  atari 
of  it,  and  enduring  the  penalty  of  hiionael 
he  states  it  wrongly. 

I  am  aware,  my  lord,  that  man;  V'l'tai 
profound  lawyers  are  of  opniion  thtf  thiikilfif 
pleading  is  imprsdioable,  for  they  a;  IkSpiiiB 
will  make  rambling  and  impertiaeet  Mmat, 
which  will  prevent  the  Court  fron  tijiB|lkiae 
intended  to  be  raised.  The  obstu)etotbliiil,l 
think,  be  found  in  tbe  fear  of  coiti  vtid  ■< 
attend  tbe  Adlore  to  prove  anytime  MieA< 
statement  of  anything  not  perdoestto  IkjaaliBi 
It  is  asked  also  how  dupScity  b  te  k  ffnoH'. 
Thus.  As  the  plaintiff  can  cluBi Moot n»t 
of  damages  in  one  action,  he  will,il««"ii«w 
than  one  cause  of  action,  be  pat  to  '"'^'^'^ 
respect  of  whidi  of  those  cauio  ta  *'*22 
defendant  may  obtain  this  before  tiiil  lij  "">■ 
of  particulars,  or  at  the  trial,  by  c«lB»S  »P<«*' 
judge  to  put  him  to  bis  election,  ud  to  n  "I 
costs  incurred  by  the  other  party  in  pt«f««|» 
the  trial  of  the  abandoned  claims.  , 

But  again,  my  lord,  we  hare  the  eipaiaM 

the  County  Courts  to  shew  that  in  pncficeKS* 

difficulties  srise,  and  that  ftom  the  very  loose«p» 

ing  the  Court  is  able,  in' almost  every  i«*»' 

ascertain  what  is  the  real  question  st  iaaebi* 

the  parties,  and  to  determine  it.  _ ,  ^ 

And  when  either  party  bos  been  so  misiiiK"* 

by  the  pleading  of  the  other,  that  he  wu  m*" 

make  due  preparation  to  meet  tbe  esse,  tbtp^ 

of  adjournment,   libendly  exercised  by  th  ]•!'' 

has  punished  the   wrong-doer  by  imporai'F* 

him  the  cosU  of  the  day.    The  fear  of  e^*** 

all  cases,  be  found  a   more  effectusl  AmV 

abuses  in  pleading,  than  any  rules,  bovne^ 

gent ;  and  it  may  be  safely  left  to  a»e  ""»""* 

of  a  judge  acting  under  tbe  vigilant  eye  "f '  *' 

determine  when  unfairness  or  ■"S"*"'?.  , T, 

party  has  wronged  the  other,  and  to  pnniikt'! 

imposing  the  costs  consequent  upon  such  ^ . 

Haring  thus  removed  the  pi^ls  thst  be** 

suitor's  path  through  the  perplexities  of  P>*2 

and  so  far  destroyed  the  nnceitamty  ^'r\ 

the  pn^ress  of  a  suit  up  to  the  time  of  S**^ 

be  necessary  only  to  advert  to  that  wUek  >>■" 

abeody  considered  in  tbe  question  of  '^^'v 

delay  that  frequently  occurs  on  the  trial  Hsal" 

the  consequent  inconvenience  of  tbe  snitoct  laUJ 

ing  aU  tbdr  witnesses  in  vraiting.    \^r^ 

suggested  a  remedy  for  this  grievous  mischirfi  "^ 

hasbrought  more  discredit  upon  the  odminotiej 

of  justice  than  any  other,  beanse  it  has  bees  tw 

(he  most  vexatious.    To  tiie  Profession  itb"  •" 

an  unqualified  injury,  for,  while  gaining  "•""'j 

the  delays,  on  them  has  all  the  odium  ftUes.* 

the  cost  of  witnesses  kept  fai  waiting,  whidi  viK 

constitntes  the  largest  item  fai  the  bill  of  o<» 

tomey,  is  cbaiged  by  the  angry  olieat  to  the  i«2 

of  the  lawyer,  who  is  not  only  innaeent,  W  p* 

nothing  by  it.    As  I  have  abready  observe*  "*■ 
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thin  once,  bat  which  I  cunot  repeat  too  often,  the 
tttorney't  profits  are  the  lta$lpart  of  a  bill  of  cosU. 
Of  them  there  would  be  no  complaint,  if  it  were 
not  for  the  ten  and  pajmeats  with  which  they  aie 
improperly  mingled.  Sweeo  away  tiwm  lattar,  or 
lednce  them  materially,  aad  w«  ibonU  hear  no 
more  of  extortion  by  the  iimjtn.  My  lord.  It 
b  /*«  /ow  and  not  <*«  kufftr  tiwt  ia  tiie  rral 

extortioner.  

When  a  trial  has  onc<i  ooaHMBflea,  It  U  almost 

'  naobjectiooable,  or  at  least  it  ittU  ht  to  when  that 
wise  Act  for  amending  the  Law  of  Eridence,  which 
had  the  cordial  and  valoable  support  of  your  lord> 
ship,  shall  oome  into  operation  on  the  Istof  Novem- 
ber next.  The  mamier  of  trial  in  an  English  Conrt  of 
Justice  h,  perhaps,  as  nearly  perfect  as  any  huoian 

'  Inatitation  can  be.  To  admiration  of  tktt  anstwe 
ascribe  the  veneration  whidi,  by  a  not  annataval 
process,  was  extended  to  the  law  and  its  procedwre, 
•nd  wMeb,  even  so  lately  as  my  own  youth,  when  I 
took  my  seat  in  an  Attorney's  office  as  an  articled 
clerk,  was  gravely  presented  to  me  by  my  master  as 
the  perfection  of  wisdom.    There  is,  indeed,  the 

■  uncertainty  of  evidence,  of  opinion  in  doubtful 
qocrtiOBa  of  fact  or  of  law ;  but  these  are  insepara- 
ble ftom  a  tribunal,  and  by  no  art  can  ever  be  re- 

-  BMved  or  materially  lessened. 

Bat  after  trial  there  commences  a  new  reign  of 
tmetrtainty,  more  terrible  than  any  Aat  hss  pre- 
eeded  it.  The  battle  is  never  won  ;  the  victor  is 
never  safe;  a  verdict  is  not  oonclunve;  at  that 
point  which  ought,  save  on  ra«  occasions,  to  be  a 
settlement  of  the  dupnte,  a  new  strife  is  permitted  to 
begin,  which  may  not  only  be  as  tedious  as  the  first, 
bat  more  costly.  This  it  is  that  beyond  all  other  of  the 
nnoertainties  of  the  law  "  maketh  the  heart  sick," 

'  mnd  has  stirred  up  the  hatred  of  the  people  against 
tiie  Cowts  of  Westminster.  I  pray  your  lordship's 
parttenlir  attention  to  this  subject,  for  it  is  one  by 
which,  ss  I  learn  from  all  qoarten,  more  evil  fcel- 
ing  has  been  created  than  by  all  the  other  defects 
of  the  law  combined.  The  abuse  to  which  I  aHude 
it  that  of  new  trial,  and  as  it  will  require  some 
consideration  I  will  not  enter  upon  it  at  present, 
but  reserve  it  for  my  next  letter. 

I  have  the  honour  to  be,  my  lord. 

Your  lordship's  very  faithful  servant, 
Thb  Enrron  of  thb  Law  Tims. 


THE  LEGISLATOR. 

Imyetial  Vatliamrnt 

Thvksdat  being  the  day  to  which  Parliament  was 

ptoiogaed  by  the  Qneea  at  the  end  of  last  session, 

the  ceremony  of  the  farther  prorogation  took  place 

in  the  Honfc  of  Lords  at  half-pMt  three  o'clock. 

■  The  Lords  Commisnonen  woe  the  Lord  Chan- 
cellor, the  Archbishop  of  GnMrbory,  and  the  Duke 

'  of  Devonshire,  who  ooeapled  a  bench  in  front  of  the 
thnme.  Upon  the  Commissioners  taking  their  seats 
the  Lord  CbanceUor  directed  Mr.  Pulman,  Dennty- 

■  Ualiar  of  the  Blade  Rod,  to  desire  the  attendance 

■  cf  tlM  House  of  Commons  to  hear  the  Royal  oom- 
.»{— inn  read.  Mr.  Pulman  shortly  returned,  aecom- 
nsusied  by  Sir  Denis  Le  Merchant,  clerk  to  the 
ttooae,  who  represented  the  Lower  House  on  this 
oooaaion,  no  member  of  the  Commons  being  in 
attendance.  Mr.  Shaw  Lefievre,  the  Deputy  Qeik 
of  Parliament,  r«id  the  Royal  Commission,  further 
proroguing  Phrliament  to  'rnesdey,  the  4th  of  No- 
▼ember.  AfterthereadingofthecommiasiontheLord 
CiMUiodlor  sud,  that  in  obedience  to  her  M^esty's 
«aaimands,  and  in  virtue  ef  the  commission  now 
itmH.  the  Lords  Commissioners  did,  in  her  Majesty's 
BMDO,  prorogue  the  Parliammt  to  Toaadav,  the  4th 
of  November,  to  be  then  and  there  holden.  The 
Commissioners  tiien  withdrew,  and  the  proceedings 
texminated.  ______ 

NBW  STATUTES. 
14  4  15  VicToniA.    A.D.  1851. 
[In  this  reoord  of  LcguUtion  only  the  Statute!  of  prsotlosl 
ntilify  >n  given  si  Iwicth.    Or  the  othsn  aa  abstrsot  or 
tlM  Solas  only  sn  prwented.] 


{Conl^iuui  from  pajt  lU.) 
Cap.  LIIL 
Xb.  Act  to  consolidate  and  continue  the  Copyhold 
nmd  Indosare  Comsaissions,  and  to  provide  for 
the  Completien  of  Prooeedmga  under  the  Tithe 
Comnmtatioa  Acts.  (.\ug.  1, 1851.) 

■     We  give  tins  statute  entire. 

6*7  Wm.  4,  c.  71-4  *  5  Viet.  e.  35-8  *  9 
Viet.  e.  118—9  i(  10  Vict.  e.  101.— Whereas  tiie 
j^>pointments  of  the  Tithe  Commissiooers  tor  Eng- 
land and  Wain,  and  the  other  appointments  and 
povrera  orumaintmeat  under  the  Act  of  the  session 
EoUm  in  the  sixth  and  tereatfa  yem  of  KiBg  Wil- 


liam  the  Fourth,  cliapter  seventy-one,  and  the  Acts 
continuing  and  amending  the  same,  will  expue  at 
the  end  of  the  present  session  of  Parliament  j  but 
certain  pitMxedtngs  for  the  commutation  of  titbra 
under  the  said  Acts  have  not  been  completed,  and 
other  powers  and  duties  under  such  Acts  have  not 
been  fally  executed  and  performed ;  And  whereas  by 
the  Act  of  the  session  holden  in  the  fourth  and  fifth 
nars  of  her  Myesty,  chapter  thirty-five,  the  said 
nthe  Commissioners  for  flio  time  oein|  were  m>- 
pobted  to  be  "the  Copyhold  Commissioner"  for 
carrying  that  Act  into  execntion,  and  should  the 
same  not  be  fiilly  carried  into  effect  before  the  duties 
of  the  Jsaid  Tithe  Commissioners  should  cease,  one 
of  her  Majesty's  principal  Secretaries  of  State  was 
empowered  to  appoint  any  number  of  fit  persons, 
not  exceeding  three,  to  be  such  Copyhold  Commis- 
moners:]  And  whereas  by  the  Act  of  the  session 
holden  in  tiie  eighth  and  ninth  years  of  her  Mqesty, 
chapter  one  hundred  and  eighteen,  provision  was 
made  for  the  appointment  of  two  persons,  who, 
with  the  First  Commissioner  of  her  Majesty's 
Woods,  Forests,  Land  Revenues,  Works,  and 
Buildings,  were  to  be  the  Commissioners  for 
carrying  that  Act  into  execution,  and  were  to  be 
styled  "  The  Inclosnre  Commissioners  for  England 
and  Wales :"  and  whereas  the  said  Acts  relating  to 
the  sud  Copyhold  and  Indosure  Commissioners  have 
been  amended  by  other  Acts :  And  whereas  under 
an  Act  of  the  session  holden  in  the  ninth  and  tenth 
yean  of  ber  Majesty,  chapter  one  hundred  and  one, 
and  other  Acts  relating  to  the  drainacp  of  lands  in 
Great  Britun,  certain  powers  and  duties  are  vested 
in  the  smd  Indosure  Commissioners  in  relation  to 
such  drainsge :  And  whereas  the_  appointments  and 
powers  of  appointment  of  the  said  Copyhold  Com- 
missioners and  Inclosnre  Commissioners,  and  of 
their  assistant  commissioners,  secretaries,  and  other 
officers,  will  expire  at  the  end  of  the  present  session 
of  Parliament:  And  whereas  it  is  expedient  to  con- 
tinue for  the  period  hereinafter  mentioned,  and  sub- 
ject as  herein  provided,  the  powers  of  anpointment 
contained  in  tno  said  Act  of  the  fourth  and  fifth 
years  of  her  Majesty,  and  to  transfer  to  the  commis- 
sioners to  be  appointed  thereunder  the  duties  and 
powers  of  the  said  Inclosnre  Commissionen,  and  to 
provide  for  the  completion  of  the  proceedings  for  the 
oommntation  of  tithes  which  have  not  been  com- 
pleted, and  for  the  exercise  and  performance  of  such 
of  the  powers  and  duties  of  the  said  Hthe  Commis- 
rioners  as  remain  to  be  exercised  or  performed :  Be 
it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  witii  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  So  much  0/4^5  Fief.  e.  35, «  authoritet  the 
aitpoi»tment  iff  ommMonen,  i(e.  continued  for 
two  y*ar$—8Mary  of  a  eommiuioner  not  to  exeefd 
1,50(M.— So  much  of  the  said  Act  of  the  fourth  and 
fifth  years  of  her  I^esty  as  authorises  the  appoint- 
ment of  commissioners  and  other  officers  as  therein 
mentioned  shall  be  continued  for  two  years  next  after 
the  day  of  the  paning  of  this  Act,  and  thenceforth 
until  the  end  of  tiie  then  next  session  Of  Parliament ; 
and  the  powers  of  appointment  so  oontinaed  shall  be 
oonstrued  as  authorising  such  appointiiienta  aa  afore- 
said, for  all  the  purposes  or  this  Act :  Provided 
always,  that  ^e  the  salary  of  any  commissioner  to 
be  appointed  under  the  power  hereby  continued  shall 
not  exceed  fifteen  hundred  pounds. 

2.  CMMiiHJoiMrt  to  eomt  in  the  place  of  Copy- 
hold and  Indoture  Commi$tioner$,  and  to  eo)nptete 
proeeedingt  under  tithe  Act;  OTid  to  exercite  all 
other  power*  iioie  vetted  M  Copyhold,  Ifc.  Commit- 
lionert. — The  commissionen  to  be  appointed  as 
aforesaid  shall  be  commisrioners  for  executing  the 
said  Acts  of  tiie  fourth  and  fifth  aad  the  eighth  and 
ninth  years  of  her  Majeaty,  and  the  Acta  amending, 
explaining,  and  extending  the  same,  and  the  Acts 
relating  to  the  drainsge  of  lands  in  Great  Brit^,  in 
the  plue  of  the  said  Copyhold  Commissioners  and 
Indosure  Commisaioners  reapeotivelr,  and  all  the 
powers  and  duties  of  the  said  Titihe  Commissioners 
which  at  the  end  of  the  present  session  of  Parliament 
are  not  fully  exerdsed  and  performed  shall  by  virtue 
of  this  Act  be  transferred  to  and  become  vested  in 
the  commismoners  appointed  under  this  Act,  and 
where  under  any  Act  of  Parliament  aay  powers  or 
duties  are  or  may  he  veated  in  or  to  he  performed  by 
the  said  Copyhold  Commissioners,  ladosure  Com- 
missioners, or  Tithe  Commissioner*,  or  any  or  either 
of  such  commissioners,  all  such  powers  and  duties 
shall  be  veated  in  and  performed  by  the  said  oom- 
missioneis  to  be  appointed  as  aforesaid :  and  the 
commissioiiers  appointed  under  this  Act  shall,  in  all 
proceedings  in  uie  exercise  and  performanoe  of  the 
powers  aad  duties  to  be  exerdsed  and  performed  by 
them  under  this  Act,  in  the  pUoe  of  the  said  Copy- 
hold Commissioners,  Inclssure  Commissioner*,  or 
Hthe  Commissioners,  adopt  and  use  the  style  and 
seal  of  tite  oommisuoners  in  whose  place  they  oome 
under  this  Act  in  respect  of  such  powers  and  dutiea. 

3.  ^  f  o  coa/taiumcs  (if  etertlarp  and  offieero. — 
It  shall  be  lawful  for  the  oommisaioiien  of  her 
Jiliiiaity's  Tieaiary  to  diiect  that  ia«b  of  the  saa«. 


tariea,  assistant  secretaries,  derks,  and  ofioeis  em- 
ployed under  the  said  Tithe  Commisrioners,  Copy- 
hold Commissioners,  and  Indosure  Commisoonmi 
respectively  as  the  said  commissioners  of  the 
TieatVLTj  shall  think  necessaiVj  be  continued  soloqg 
as  such  commissioners  may  think  fit,  nnder  and  far 
theporposesof  this  Act;  and  all  such  officers  masr 
be  removed  as  if  they  had  been  appointed  under  thy 
powers  hereby  continued;  and  no  assistant  com- 
missioner, secretary,  or  other  officer  shall  be  aj^- 
pointed  by  the  commissioners  appointed  under  thie 
Act  without  the  consent  of  the  said  commissioners  of 
her  Majesty's  Treasury. 

4.  Appointmenit  and  power*  i^f  ateiitant  eom- 
fnittioner*  continued. — All  appointments  and  powan 
of  assistant  commissioners  under  the  said  Acts,  Or 
any  of  them  which  may  be  in  force  immediately  before 
the  end  of  the  present  session  of  Parliament,  shall 
respectively  continue  in  force  until  revoked  bv  the 
commissioners  appointed  under  this  Act,  subject 
nevertheless  to  the  provision  next  hereinafter 
contained. 

5.  Appointmtntt  under  thi*  Act  limited  to  two 
years. — ^No  commissioner  or  assistant  commissioner^ 
secretary,  or  other  officer  or  person  appointed  or 
continued  under  this  Act,  shall  hold  his  office  for 
a  longer  period  than  two  years  next  after  the  day  of 
the  passing  of  this  Act,  and  thenceforth  until  the* 
end  of  the  then  next  session  of  Parliament;  and 
after  the  expiration  of  the  said  period  of  two  years 
and  of  the  then  next  session  of  Parliament  so  mudi 
of  this  Act  as  authorises  any  such  appointment  shall 
cease. 

6.  Provitiont  applicablt  to  Copyhold,  ice.  Com^ 
mimoneri  applicable  to  thi*  Act. — Save  as  bereib' 
provided  all  provisions  of  any  acts  applicable  to  the 
said  Copyhold  Commissioners,  Inclosnre  Commis' 
sioners,  and  Tithe  Commissionen  respectively,  shall 
be  applicable  in  like  manner  to  the  commissioners 
under  this  Act. 

7.  Powers  qf  amitant  commissioners  a^ointtd 
by  Tithe,  Copyhold,  or  Indosurt  Commisrionen 
vested  in  assistant  commissioner*  appointed  or  con- 
tinued under  this  Act.— Vf  here,  under  tiie  said  Acts 
of  the  sixth  and  seventh  years  of  King  William  the 
Fourth,  and  the  fourth  and  fifth  and  the  eighth 
and  ninth  years  of  her  Majesty,  and  the  Acta 
amending,  explaining,  and  extending  the  same  re- 
spectively, or  any  of  such  Acts,  or  any  other  Acts 
of  Parlisiment,  powers  and  duties  are  vested  in,  or 
to  be  performed  by,  an  assistant-commissioner  ap- 
pointed by  or  under  the  said  Tithe  Commisrionen, 
Copyhold  Commisrionen,  or  Indosure  Commi*- 
sioners,  such  powen  md  duties  shall  and  may  ha 
exercised  and  performed  by  an  assistant  cominis- 
rioner  appointed  or  continued  under  this  Act:  and 
all  provuions  having  reference  to  any  assistant 
commissioner  appointed  by  the  sidd  'Tithe  Com- 
misrioners, Copyhold  Commissioners,  or  Indosure 
Commisrionen,  .sh^  be  construed  as  baring  refer- 
ence to  an  aseistant  commisrioner  appomted  or 
continued  under  this  Act. 

8.  Matters  commenced  hy  Tithe  Commitrianen,^ 
itc.  to  be  completed  by  commi**ioner*  under  Ihiti. 
^e(.— All  acts,  matten,  and  things  commencad.b|r  - 
or  under  the  authority  of  the  said  Copyhold  Com^ 
misrionen,  Indosure  Commisrionen,  or  lithe  Coi»-  - 
missionen  shall  and  maybe  carried  on  and  coa-- 
pleted  by  or  under  the  authority  of  the  said  commie-  ■ 
sioners  appointed  under  this  Act;  and  such  commis- 
rioners, for  the  purpose  of  prosecuting  or  defending, 
and  carrying  on  all  actions,  suits,  or  proceedmgs  . 
pending  at  the  time  of  the  fint  appointment  of  oom- 
missionen  under  this  Act,  shall  come  into  the  place 
of  such  Copyhold  ComnUsrioneis,  Indoeore  Com-  - 
misrionen,  or  Tithe  Commisrionen  respectively. 

9.  Extending  powers  qf  third-rectted  Act    to ' 
authorise  reservation  of  easement*  for  worUng 
mines. — And  whereas  it  is  expedient  that  the  powen 
of  the  said  Act  of  the  eighth  aad  ninth  yean  of  her 
Mijesty,  and  the  Acts_  amending  the  same,  shouldl 
be  extended  to  authorise  the  reservation  of  ease<- 
ments  forworking  mines  of  the  lord  of  a  manor  (whoaV'  ° 
consent  may  be  required  to  an  indosure),  althoughi 
such  mines  may  not  be  under  the  lands  to  be  in- 
closed:  Be  it  therefore  enacted,   that  in  the  pro- 
virional  order  of  the  oommisaionets  concerning  the 
indosure  under  the  provisions  of  the  said  Acta  of 
any  waste  lands  of  any  manor  it  shall  be  lawful  > 
for  the  commisrionen  to  require,  and  in  their  pra^ 
virional  order  to  spedfy,  as  one  of  the  terms  and ' 
conditions  of  such  Inclosnre,  the  reservatmn  to  the  ' 
lord  of  the  manor,  his  hein,  snecesson,  and  aaajgns; 
of  rights  of  way  and  other  easements  over  the  Inid}  ' 
intended  to  be  inclosed,  for  working  and  carrying  ■ 
away  any  mines,  minerals,  stone,  and  other  snl^- 
streta  the  property  of  the  lord  of  the  manor,  notf 
under  the  lands  proposed  to  be  indoeed,  and  whether 
within  the  manor  or  not  within  the  manor,  aad  alsq 
for  working  and  carrying  away  any  mines,  minerals, 
stone,  and  other  substrata  which  may  bis  intended 
to  be  reserved  to  or  remain  the  property  of  the  lord 
of  the  manor  under  the  lands  proposed  to  be  in- 
doeed, or  fbr  any  of  the  purposes  aforesaid ;  and  in 
case  it  shall  have  been  so  oedared  in  such  jarovi- 
sional  order,  then  the  vnhwr  (ball  and  may  reaerr« 
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and  «w«rd  to  the  lord  of  the  manor,  hu  hein,  sac-  |  avoided  orunnned  by  some  CoortofLsw  w  Equity, 
OMSort,  TOd  usigns,  BDch  liberty  to  construct  (Ml-  nor  are  now  Ae  subject  of  some  action,  suit,  or 
W»y8,  waggon-ways,  and  roads,  and  such  ngbta  of,  other  proceeding  for  the  avoidance  or  annulling 
Way  and  other  easements  over  the  lands  intended  to  i  thereof  now  pending  in  some  Court  of  Law  or 
bo  mclosed,  for  working  and  carryin|;  away  any  such   Eouity,  nor  have  been  avoided  or  annulled  bv  some 


ttiiles,  minerals,  stone,  or  other  substrata,  the  pro- 
perty of  the  lord  of  the  manor  as  aforesaid,  as  by  the 
valuer,  with  the  approbation  of  the  commissioners, 
nail  be  thought  reasonable,  and  as  shall  not  be  in- 
consistent with  the  terms  of  such  provisional  order; 
tttbject  to  such  provisions  for  compensation  for 
damage  to  be  done  to  the  snrfsce  in  the  exercise  and 
eqioyment  of  such  rights  and  easements  as  to  the 
Vainer,  with  such  approbation  as  afomaid,  shall  be 
thought  reasonable. 

Cap.  LIV. 
Ab  Act  to  authorise  the  Inclosure  of  certain  Lands 
b  pursuance  of  a  Special  Report  of  the  Inclosure 
Commissioners.  (August  1,  1851.) 

6  Jr  9  Viet.  e.  118— Actoniret  mentioned  ia 
schedule  may  be  proceeded  wi/A.— Whereas  the  la- 
closure  Commissioners  for  England  and  Wales  have, 
in  pursuance  of  an  Act  passed  in  the  ninth  year  of 
the  reign  of  her  present  Majesty,  intituled  "  An  Act 
to  facilitate  the  Inclosure  and  Improvement  of  Com- 
mons and  Lands  held  in  Common,  the  Exchange  of 
Lands,  and  the  Division  of  intermixed  Lands,  to 
provide  Remedies  for  defective  or  incomplete  Execa- 
toons,  and  for  the  Non-execution  of  the  Powers  of 
General  and  Local  Inclosure  Acts,  and  to  proviile 
for  the  Revival  of  such  Powers  in  certain  Cases," 
iasued  their  provisional  orders  for  and  ooncerniog 
ffie  proposed  indosures  mentioned  in  the  schedule 


subsequent  regular  court,  board,  or  meeting  ^as  the 
case  may  be)  of  any  such  institution  as  aforesaid, 
and  every  such  election  as  aforesaid  which  hath  not 
idreadj  been  avoided  or  annulled  nor  brought  into 
litigation  as  aforesaid,  nor  avoided  or  annulled  by 
some  subsequent  regular  election  to  the  same  office 
or  benefit,  shall  be  considered  to  have  taken  place 
respectively  after  sufficient  notice  duly  served  on  all 
peiions  who  ought  to  have  had  nofice  thereof. 

2.  After  patting  of  thit  Act  all  notieet  may  he 
tent  by  pott.  Ice — That  from  and  after  the  passing 
of  this  Act  all  notices  to  the  governors  or  members  of 
or  subscribers  to  any  present  or  future  charitable 
institution  in  England,  whether  incorporated  or  not, 
which  by  the  charter,  statutes,  laws,  or  rule*  (as  the 
case  may  be)  of  such  institution  for  the  time  being 
ate  or  suall  be  required  to  be  given,  mav  be  served 
by  the  same  being  transmitted  through  the  post,  di- 
rected accordmg  to  the  address  given  in  the  list  of 
the  governors  or  members  of  or  subscribers  to  such 
institution  for  the  time  being  in  use  at  the  chief  esta- 
blishment thereof,  in  such  time  as  to  admit  of  their 
delivery,  in  the  due  course  of  delivery  by  post,  at  or 
before  such  period  (if  any)  as  is  or  shall  be  pre- 
scribed by  the  charter,  statutes,  laws,  or  rules  (as 
the  case  may  be)  for  the  time  being  of  such  institu- 
tion for  the  giving  of  such  notices;  and  in  proving 
such  service,  it  shall  be  sufficient  to  prove  that  such 
&  tf[."Tr»nT?S^^"'T°''*°  "'/"^  "T"*'  "°ti<*  *"  0°  ^^'x*^  "  "foresaid,  and  put  into  a 
dtalt  rivl  •'  ^n^  ^t.^rJi*  """r*"  '^^  ''**°  «^"^  post-office  in  such  time  as  aforesaid ;  but  so 
only  given:  Ana  whereas  the  said  commissioners  ■•   -       •    •  .•-... 


have  by  a  special  report  certified  their  opinion  that 
Such  inclosures  would  be  expedient;  but  the  same 
OWnot  be  proceeded  with  without  the  previous 
authority  of  Parliament:  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  ^  iriritual  and  tem- 
poral, and  Commons,  in  this  pnssent  Parliament 
assembled,  and  by  the  authority  of  the  same,  that 
the  said  several  proposed  inclosures  mentioned  in 
the  schedule  to  this  Act  be  proceeded  with. 

2.  Short  title.— That  in  citing  this  Act  in  other 
Acts  of  Parliament  and  in  legal  Instruments  it  shall 
be  sufficient  to  use  the  expression  "The  Second 
Annual  Inclosure  Act,  1851.' 

TRK  SCREDQLB  TO  WHICH  THIS  ACT   KHVBBB. 


Inclosure. 


County. 


Ebdteigh  Common. 
Bainworth  and  Lees 
XastAnstey  . 

Stfold  Manor 
itton-com  mon  and 

TheFleete 

Skidbrooke  •  cum- 

Saltfleet 

South  Somercotea 

Kodgwick 

Bentley 

^Mthall   

Aytesford  

Wgware 


Essex  . 
York  . 
Devon . . 
Surrey.. 


Hereford. .  • 

Lmcoln  . . . 
Lincoln  . . . 

Sussex 

Southampton 
Suffolk   .. 
Kent   .... 

BIlddlCRX 


Date  of  Pro- 
visional  Order. 

14th  Feb.  1851. 

6th  Feb. 1851. 

20th  March,  1851. 

14th  March.  1851. 

24Ui  April.  185L 

I4th  March.  185L 
20th  Match.  1851. 
I4th  March,  1851. 
13&  Nov.  1850. 
22Dd  May,  1851. 
24th  April.  1851. 
14thMudi.l8SL 


Cap.  LV. 

8*«  pap  183,  M«e. 

Cap.  LVI. 
"itu  Act  to  sanction  the  Service  by  Post  of  Notices 
relative  to  the  Proceedings  of  certain  Charitable 
Institutions,  and  to  make  farther  Provision  as  to 
Hie  service  of  such  Notioei  in  fotore. 

(Aug.  1,  1851.) 
Whereas  great  inconvenience  has  been  occasioniad, 
aad  mav  be  occasioned,  to  incorporated  and  other 
fSiantable  institutions  in  England,  by  reason  of 
'Woita,  boards,  and  meetings  ofgovemon,  memben. 
or  snbscriben,  and  elections  of  preodents,  patrons, 
treasurers,    hoapitallen,   masters,  physicians,  inr- 

Sons,  and  other  officen  of  or  to,  and  ledpients  of 
_  e  beoefits  conferred  by,  audi  institations  respee- 
Bvelv,. having  ftom  time  to  time  taken  place,  of 
which  the  notices  or  soma  of  them  have  been  issued 
tbroogh  the  post,  by  the  extreme  difficulty  of  prov- 
inc  the  service  of  such  notices,  and  by  the  want  of 
«nffieient  provisions  in  the  charters,  statutes,  laws,  or 
niss  of  such  institations  aa  to  the  servioe  of  notices, 
weieby  required  to  be  given ;  and  wfaereM  it  is  expe- 
dient immediately  to  pcovid*  a  remedy  fer  the  incen- 
veoieoee  and  defects  before  raentioned:  be  it  therefotv 
dacjated  and  enacted  bv  the  Qaaen's  msat  esoeUent 
H^esty,  by  and  with  the  advice  and  consent  of  the 
Iicrds  spiritual  and  temporal,  and  Commoos  in  this 
present  Parliament  assembled,  and  by  the  antbority 
at  the  same,  as  follows : 

_  1.  Courlt.  lee.  airendy  held  and  not  atoided,  Sfe. 
to  M  eonttdered  at  hamng  taken  place  i^er  aroper 
netuet  terved.—TbMt  every  soch  court,  boeid,  or 
naating,  tba  acts  wfaewaf  havs  Mt  alivadr  bMB 


nevertheless  that  nothing  in  this  Act  contained  shall 
be  held  to  render  invalid  any  personal  service  of  any 
notice,  or  to  render  necessary  to  the  effectual  service 
of  any  notice  any  further  act,  matter,  or  thing  than 
woald  have  been  required  for  the  service  thereof  by 
the  charter,  statutes,  laws,  or  rules  for  the  time 
being  of  the  institution  which  the  same  shall  concern 
if  this  Act  had  not  passed ;  and  that  no  notice  of 
any  intended  court,  board,  meeting,  or  election 
shall  be  required  to  be  served,  either  by  post  or 
otherwise,  on  any  governor  or  member  of,  or  sub- 
spiber  to,  any  such  institution  who  shall  not  for  the 
time  being  be  within  the  United  Kingdom,  anything 
in  any  such  charter,  statutes,  laws,  or  rides  to  the 
oontary  notwithstanding. 

Cap.  LVII. 
An  Act  to  eonsotidate  and  aasend  the  Lows  relating 
to  Civil  Bills  and  the  Courts  of  Qoartgr  Sesaioos 
in  Ireland,  and  to  transfer  to  the  Assistant  Bar- 
risters certain  Jarisdietion  ss  to  Insolvent 
I>ebtors.  (Aug.  1,  1851.) 

CAP.LTin. 
An  Act  to  defray  the  charge  of  the  Pay,  Clothing, 
and  contingent  and  other  Ezpenaea  of  the  disem- 
bodied Militia  in  Great  Britain  and  Irelaad,  to 
grant  Allowaaces  ia  oertaia  oaaiato  Saheltarn 
Officen,  Adjotanta,  FkyisMsters,  Qnarteraoa- 
ttts,  SnrgeoM,  Aasktant-^orgeeu,  SargeOB'a- 
Matea,  ood  Serjeaat-Msjon  of  the  MUi^  aad 
to  ■atherhe  the  Empfoymeat  of  Nea-eomata- 
•kmod  Officers.  (Aag.  1, 1851.) 

Cap.  LIX. 
An  Act  to  coBtlime  certain  of  the  AHowaneet  of 
the  Doty  of  Excise  on  Soap  used  in  Mannlac- 
»»«••  (Aug.  1,  1851.) 

Cap.LX.  ^ 

Aa  Act  to  prevent  the  AssBBiptioa  of  eertaia  Eode- 
siastieal  Titl«  in  ra^eetof  Plaees in  the  Uaited 
KingdoBi.  (Aug.  1,  1841.) 

We  give  tUa  statata  entire  :— 
10  Ote.  4,  e.  7.  t.  84.— WhereM  dken  of  ber 
Majesty's  RomaD  CathoUe  subjeela  hare  aasamed  to 
theeaadves  the  titles  of  archbishop  and  bishops  of  a 
ptetended  provinee,  and  of  pretended  sees  or  dio- 
ceses, wttMn  the  United  Kingdom,  nnder  oolonr  of 
on  aHeged  aothority  given  tothem  for  that  pnrpose 
by  certain  briefs,  reeoipta,  or  letters  apostoUed  Aom 
the  See  of  Rome,  and  particolarty  by  a  ositain  brief, 
rescript,  or  letters  apostolical  pnrportiog  to  have 
been  given  at  Rome  on  the  twenty-ninth  of  Septem- 
ber, one  thoosind  eight  hundred  and  (Hty;  and 
whereas  by  the  Act  of  the  tenth  year  of  King  Oeowe 
the  Fooitii,  chapter  seven,  after  redtinr  tint  the 
Protestant  Episcopal  Cfanch  of  England  and  lie- 
land,  and  the  doctrine,  diecipliae,  and  government 
thereof,  and  likewise  the  Protestant  Presbyterian 
Cbnrdt  of  Scotland,  and  the  doctrine,  disdpHne, 
aad  govermnont  thereof,  were  by  the  respective  Acts 
of  Union  of  England  and  Scotlsod,  and  of  Great 
Britain  and  Irelaad,  estaUished  permanently  and  in- 
violably,  and  that  the  right  and  title  of  arebbuheps 
to  their  reapective  provinces,  of  bishops  to  their  sees, 
aad  of  deans  to  their  deaneries,  as  weft  in  England  as 
in  Ireland,  had  been  settled  and  estaUhhed  by  law,  it 
wae  enaetad,  that  if  any  person  after  the  commence- 
ment of  that  Act,  other  than  the  person  thereonto 
aathcrised  by  law,  should  aasnme  or  use  the  name, 
■lylai-ov  title  of  ardMAap  of  any  pnrrinee,  Mhop 


of  any  bishopric,  or  d«n  of  BiydBsooy,inl- 
or  TreUnd,  he  should  for  every  rach  offeaoL. 
and  pay  «»e  sum  of  one  bandied  ponifcJi 
whereaa  it  may  be  doubted  nhethtf  tla  iJS 
enactment  extends  to  tiie  assumption  oFDai^j 
archbishop  or  bishop  of  a  pietaded  m^l 
diocese,  or  archbishop  or  bishop  of  a  dti^r 
territory,  or  dean  of  anv  pietesded  dSffa 
England  or  Ireland,  not  bemg  the  tee,  pmS. , 
diocese  of  any  archbishop  or  bishop,  ot  dean  rf 
any  dean  recognised  by  Uiw;  bat  tbe  sttZlta 
establish,  under  colour  of  aalhorltr  from  fteSi  i( 
Roma,  or  otherwise,  sOeh  pietended  sees,  mmni 
dioceses,  or  deaneries,  u  illetsl  ud  rad- i2 
whereas  it  is  expedient  to  imhiMt  da  nsagbs  rf 
snch  title*  in  respect  of  soy  iheniiMii  Ik 
United  Kingdom:  be  it  thesetos  dednd  M 
enacted  by  the  Qoeen's  most  exoUeot  lUato  k 
wd  with  tiie  advice  and  oonsaat  of  thsMaoU 
and  temporal,  and  commons,  in  this  fraot  a£! 
ment  aasembled,  and  by  the  anthoritr  of  lb  aw 
That—  ^ 

1.  BMfft,  reteriptt,  or  tetltri  epottiStil  MM 
unlawful  and  void.— AH  such  briA,  noiiu,  a 
letters  apostolical,  and  all  and  every  tbe  jgrateg, 
authority,  pre-eminence,  or  tide  confetnd  «  at. 
tended  to  be  oonfemd  theneby.srt  slid  sM  leal 
be  deemed  nnlawftil  aad  vaid. 

2.  Pertont  pneming,  pnUUUtf,  w  f^gu 
in  ueeanp  emck  trief,  ^.  for  csoifiMafirZ 
biihope,  biikope,  $«.  qf  pntetiti  tmuem, 
teee,  or  diocttet,  Katie  to  a  ptneUi  ^  vA. 
for  every  offence.  Recovery  qjf  foitis.- 
And  be  it  enacted.  That  if,  Jter  the  jmn  i 
this  Act,  any  person  shall  obtain  or  csot  to  be  pt- 
cured  from  the  bishop  or  see  of  Rome,  or  ^  p^ 
lish  or  put  in  use  vrithin  soy  ps>t  ef  lie  Dritol 
Kingdom,  any  such  bnll,  brio',  isn^  er  Mkn 
apostoUea),  or  any  other  instranent  KfM%tt 
the  purpose  of  constitating  sock  iiiil*ifcni  a 
bishops  of  ancfa  pretended  praTinee^  aa,Ki». 
cesee  within  the  United  KingdoBi;a  if  wfoai, 
other  than  a  person  thereonto  authoriied  srhrh 
respect  of  an  archbishopric,  bishopric,  ordoaajrif 
the  United  Church  of  Eof^aod  and  Inlai^  atuu 
or  use  the  name,  style,  or  title,  of  aicUibq), 
bishop,  or  dean  of  any  city,  town,  or  phce,  or  of  ay 
territory  or  district  (under  any  Mnlin  v 
description  whatsoever),  in  (he  UiiMDaidit, 
whether  such  city,  town,  or  plaees  or  lattaiilur 
or  district,  be  or  be  aot  the  see  e>  thipniriBa,or 
co-ezteasive  with  tbe  fnmaOB,  o(  dt  udiittn, 
or  the  see  or  the  diocese,  or  co.«ilBiimvitiae 
diocese,  of  any  bishop,  or  Ae  sest  or  pke  of  Ot 
church  of  any  dean,  or  co-extensive  ritkafdeBOT, 
of  the  said  tinitad  Church,  the  jeninaoAndiat 
shall  for  every  such  offence  forfat  ulm^^ 
of  one  hundred  pounds,  to  be  leeuiwdufasMei 
imposed  by  the  recitad  Act  auiy  be  rteeiMlato 
the  provisions  thereof,  or  by  sctiea  of  Ut  tm 
snit  at  aay  pesaoa  in  one  or  hsr  ]ii^at<i^<ri* 
eooits  of  low.  with  the  conasat  sf  lor  Mtm 
attomey-geneHl  in  Eai^and  aad  Intad^orUr 
Majeaty**  advocate  ia  fleottaad,  as  tbecMa^ia 

3.  Aetn»tt»*mtmdl^U»lierttftl»rifM 
Spiteopat  Ckmreh  da  SeatUmi.-TIm^*** 
extead  or  apiply  to  tbe  osaampiisB  or  ^Wg 
bishop  of  the  FroteataatBpisoepalCksriliiM- 
land  exerdshig  episoopal  AaaHionsvilhisMM*; 
trict  er  placB  fai  aooOand  of  any  naaie,  arkk ■■j 
ia  mpeet  of  ladi  datriet  er  phn;  M'S 
hcrefai  eeatahifld  abaU  be  takni  to  fin  ■?>*■» 
onyeadiMsbop  to  asnme  or  nseaiTSM«*A 
or  title  whieb  be  la  BO*  now  by  low  esiitlsd  IsiMt 

oriae. 

4.  IfotMnt  to  aftttpfvUem^l 
— That  notUag  harefai  contaJaed  sMI  h — 
to  oaaal.  repeal,  er  in  aay  maoaiirafctaifp'": 
sion  ooataiBad  in  ao  Act  aaaed  in  the  ei^I** 
the  reign  of  ber  praseat  fi^.  intitried  "^ 
for  the  mon  eflilctBal  AppUcatioa  e(  CWt>* 
Donatfama  and  Beqoesto  in  Iiebad." 

Cap.  LXI.  , 

An  Act  for  providing^  a  Metropolitan  Mm*™' 
Conveniences  ooueeted  tfaoewith,  iabHrfw 
Cattie  Market  at  Smithfield.    (Aog.  1.  V»H 


PARLIAMENTARY  PAPEBS. 

ECCLBSIASTICAL  CoMMiaaiON.— AP»l'liMI»'«T 

return  has  just  been  issued,  which  was  o''*"!  J 
the  Marquis  of  Blandfm^  respecting  the  po^j' 
the  Ecdesiastical  Commission.  It  appears  *«« 
property  .toonsirting  of  land  and  houses  in  p"^ 
of  the   Eodesiaatical  Ceasmiasionsrs,  wbeM  ^ 


Of  property  belonging  to  preferments,  the  iJ-j* 
on  which  has  been  commuted,  and  wUcb  o«*~|' 
ptoatioD  of  certain  leases,  will  come  into  tbeT"** 
sion  of  the  Eccleaiastieal  Commissionen,  the  ««"P 
b  16,re7A.  2».  The  estimated  net  BBaiuJ™*? 
land  and  booses  ia  23,500/.  lis.  and  iBl»>*; 
rhorgWk  13,7Mf.  <k  M.    A  ftalikrnm  I*!"* 


Digitized  by 


Google 


Swr.  6.3 


THE  LAW  TIMES. 


3S6 


in  the  nme  dooUBaat  of  all  prap«rty  bdonging  to 
vaeited  prtfermenti,  and  now  traniferred  to  the 
eommiauonen,  held  on  leues  for  lires  or  tenns  of 
TMfl.  "Hie  avence  ii  set  forth  at  40,246a.  In.  29p. 
n«  Mtimated  net  ananal  vahn  in  land  and  hooses, 
73)243/.  13*.  3d.  aad  th«  anatul  rent'-clui^ 
41,842i.ia(. 

SvavBMBKD  CAXbKmna.'— Flam  a  |i«>li— lantary 
paper  just  inoed  it  wpean  that  aoea  the  paawiin  of 
the  3  &  4  Vict  c.  113,  there  hare  been  fifly-nine 
canonriea  supanded,  and  the  amount  of  corporate 
Terennes  which  hai  been  paid  by  eaidi  cathedral  and 
coUegiate  church  to  the  Eccleaastical  Conuniisioiien 
irMT90,407i.  8t.  Id. 

Importation  or  Cvrtvti  Wool. — According  to 
•  Ntam  to  Parliamtat  joat  printed,  tiie  cotton  wool 
imported  into  theUnited  Kincdom  in  1848  nombered 
n^020,16Ilb.;  in  1849,  755,469,0121b.;  and  in 
1890, 663,576,861  lb. 

Sbwus.— AeeordiBc  to  a  Mton  of  tntea  made  hf 
tk»  Commimaacn  of  Sewem,  it  Aopean  that  the 
total  lateable  aannal  valne  of  the  diatricU  in  1849, 
«a»  8,077,59W.;  and  that  in  1850  it  had  risen  to 
8,791,957/.  whilst  the  coat  of  management  per  annum 
ms,  in  the  former  year,  20,005/.  7t.  6d.  and  in  the 
ktter,  23,465/.  18a.  7d. 

PraLic  CoMifrmBS. — Aooordiag  to  a  return 
taaad  on  Taeaday,  the  naBbeT  of  public  commit- 
tM»  anwinted  in  the  lenion  ^nst  expired  wai  43^ 
■wl  the  total  number  of  their  iittiogs  was  478. 


PBOCBBDINeS  IN  PARLIAKENT  AFFECT- 
ING THE  LAW,  WHICH  STAND  FOE 
NEXT  SS88TON. 

irOTICBS  OF  H0TION8. 

Mb.  Aouonbt.— Lcsre  to  bring  in  the  Bill  apeed 
vpoB  and  reported  by  the  Select  Connnittee  of  this 
Hsueek  for  the  "Compalsory  EafranehileaMnt  of 
CMnrhoids." 

Mr.  Aglicmby. — BiUto  empower  Magistrates  in 
f  0tty  Sessions  to  take  the  Fleas  of  Persons  charged 
before  them  with  Larceny,  and  to  transmit  the  Pleas, 
together  with  the  Depositions,  to  the  next  Court  of 
Aadxe  or  Quarter  BcasioBs. 

Mr.  Anslay.— Bill  for  oansing  NomintSoas  of 
Fruobs  forneGonimisfioiiofthe  Peace  to  be  made 
ij  ateodon  or  pxeaentmant  of  their  Yidnaf es,  and 
■for  qualifying  such  Persons  to  receive  her  lujesty's 
Afl^piments  to  such  Commisaion. 

Mr.  Sharatan  Crawford. — Bill  to  amend  the  Law 
Ot  LandHordwd  Teaanl4n  belaud. 

Mr.  Headlam.— That  the  prasent  Stamp  Dnties 
Tinnnand  upon  Reonpts  ooght  to  be  remitted. 

Mr.  MolUnga.— Bill  to  amend  the  Stamp  Duties' 
Aot  passed  in  the  last  Session  of  Parliament,  so  far 
«s  rnstes  to  the  Denoting  Stamp  required  on  Dnpli- 
oataaof  Deeds,  and  the  mdvlertm  Dtaty  on  Assign. 
■Mito  of  Jadgaeots  in  Inkmd. 

Mr.  Mnlliap. — Bill  to  make  PoUciea  of  Assnmace 
«wignable  at  Law,  and  to  make  othea  Prorisioas  in 
'tMpect  thereof. 

air.  Mulling*.— Bill  fnr  fbitiier  remedying  a  De- 
'fcebin  the  Titles  ef  Laada  pvehaaed  for  charitable 
FHposw,  and  for  obnaiBc  DUkoMas  as  tosopyhoM 
or  cwftoaury  LandacooWiyed  for  such  Parpoaaa. 

Mr.  Iloche.—BiU  to  reform  the  Gaaad  Jury  Law 
of  Irelaad. 

Mr.  Roche.— Bin  to  dter  and  amend  the  Irish 

Mi.  Bo^e.^Bai  to  amend  the  I^rw  ralatiag  to 
lUra  and  MaAsts  in  Ireland,  and  to  lenlate  the 
8a]«  «f  all  agiicaltural  Frodusa  in  Qties,  Xi>wni^  and 
Cminties  in  Ireland. 

Mr.  Roche. — ^To  more  a  Resolution,  That  on  one 
day  in  the  week,  Irish  BiBs  shall  hare  preeedenee  ef 
all  ether  bntinaas. 

Colanrt  Sibtbsry.— Havaal  of  the  Dntiaa  an  Kra 


Mr.  John  Benjamin  Smith.— Bill  to  enable  Forty. 
trtiitiing  Fieehelden  to  rote  at  Elections  fbr  Shires 
inSoowrad. 

M^.YemoB  Sarfth.^Ttt  nnM,  llat  this  Haose 
trSl  raaolre  itseif  into  a  Committee,  to  consider  the 
Oitfas  taken  b^  Members  of  Parliament,  with  the 
view  of  abaliahmg  all  Oaths  except  the  Oath  of  AUe. 
giaace. 

Mr.  Sotheron. — BUI  td  render  perpetual  the  Act 
15  ft' 14  Viet.  c.  115,  rehtting  to  Friendly  Societies. 

LiMd  Robert  Gmsrenor. — Bill  to  repeal  the  An- 
mmI  Certificate  Duty  payable  by  Attorneys,  Solici- 
tera,  Frocton,  Writers  to  the£ignat  and  Notaries. 


Thb  Thubb  EaTATSS  or  thb  Bbaim. — Some, 
even  educated  persons  of  this  day,  if  asked  which 
■re  the  three  estates  of  the  realm,  will  reply,  the 
Qaeen,  Jjoidt,  and  Commons.  That  tiie  three 
eatatea  do  not  indude  the  Queen,  aad  are  therefore 
the  Lords,  the  Clergy  in  Convocation,  and  the  Com. 
mons,  is  obvious  from  the  title  of  the  "  Form  of  Praver 
with  Thankagiving  to  be  used  yearij  upon  the  &th 
day  of  November,  for  the  happy  deliverance  of  King 
James  I.  and  the  Three  Estates  of  EngUmd  from  the 
moat  tMMorons,"  ice. ;  and  also  from  the  fnHowiDg 
of  the  CommoaieD  CoUeel  for  Gnayewder 


Trcaaen:  "Eternal  God  and  our  moatmightT  Pro- 
tector, we  Thy  unwor^  servants  do  humbly  pre- 
sent ourselves  before  Thy  tSajeitj,  acknowledpng 
Thy  power,  wisdom,  and  goodness,  in  preserving 
the  King,  oikf  the  three  estates  of  the  realm  of  Eng- 
land assembled  in  Pariiament,  firom  the  destruction 
this  day  intended  against  them." — JVo/er  and  Qae- 
riet. 

BrrriNos  or  trb  Hooib  or  Commons. — A  re- 
tain baa  been  prints  of  the  namber  of  days  on  whidi 
the  House  of  Commons  sat  in  the  staiimt  of  1861 ; 
stating  the  total  number  of  hours  occupied  in  the 
sittings  of  the  House,  and  the  average  time,  and  also 
sbewioc  the  number  of  hours  on  which  the  House 
•at  ea^  dsy,  and  the  number  of  hours  after  mid- 
night From  the  return  it  appears  that  the  Hooae 
lat  on  120  days,  for  921  hours  2  minutes,  86  hours 
of  which  were  after  midnight.  The  average  time  of 
each  sitting  was  7  hours  46  minutes  30  seconds.  The 
longest  sitting  was  14}  hours  on  the  24th  July,  and  the 
shortest  00  Mtturday,  the  29th  of  March,  when  it  sat 
for  a  quarter  of  an  hour  only.  The  number  of 
entries  in  the  votes  was  7,947. 

Acts  or  Pabliament. — ^There  were  only  106 
Public  Acts  passed  in  the  late  session,  being  the 
smallest  number  passed  for  some  years.  At  the 
cemmencement  of  the  session  an  Act  to  shorten 
such  matters  took  effect,  and  the  pbiaseolofty  of 
the  statutes  is  different  from  those  passed  m  the 
preceding  year. 


THE  MAGISTRATE, 

AHD  FiSOOHUL  ASJi  MUNICIFAI.  LAWTXB. 

Sumaars. 
It  kaa  leax  besa'  held  tbat  Water  aad'  G«a 
Oompcniea  are  liable  to  beaaaeaaed  lo  tbe  re- 
lief of  the  peer  in  respect  of  the  land  tbrough 
which  tlnir  pipes  are  laid ;  and  in  the  case  of 
The  Ckeitea  IVater-workt  Company  v.  Bovtky, 
1 7  Law  T.  884,  the  q  aestictn  was  raised,  whether 
tliey  were  not  also  subject  to  the  land-tax.  The 
case  origioalljr  came  before  the  Court  of  Q.B.  in 
the  foiai'of  an  action  for  treipasB,  and  b^  con- 
seat  a  apeeial  case  waa  stated  for  tlie  o|nniOD  of 
theCoart.  Fortbedefeadeat  it  iraacMiteaded 
that,  inaaanMh,  aa  it  bad  beta  mled  in  raaay 
casaa,  that  these  companiai  were  liable  to 
poor-rate  npon  their  pipes,  they  were  aim 
rable  to  the  land-tax,  for  there  i*  no  distitic- 
tion  in  principle  between  the  mode  hi  which 
the  poor-rate  and  that  in  which  the  land-tax  is 
imposed,  and  that  clearly  theirs  was  a  holding 
of  land  or  hereditaments  within  38  Geo.  3,  c. 
5,  s.'4.  On  the  other  aide  itwaa  coatended 
that  tk«e  waa  no  laah  aoalogy  between  rate* 
^yity  to-  the  relief  of  the  poor,  aad  liability 
to  the  laad^laz.  The  Conrt  held  that  "  the 
water-worita  were  nat -liable  to  be  aasessed 
towarda  the  paynwut  of  the  laad-MX."  The 
reuon  ((Iven  in  the  written  jud|^ent  was, 
that  the  occupation  by  the  water-works  was  in 
the  nature  of  an  eaaement,  and  not  of  land. 
"The  right  in  question,"  said  the  Court, 
"  when  exercised,  appears  to  us  to  be 
in  the  nature  of  an  easetaeot,  and  not 
in  the  natnre-of  the  possession  or  oeeapatioo 
of  land  or  haaeditaiaenta.  The  right  is  to 
comrey  water  tbroogh  the  land  of  'another, 
wiMtlier  upon  the'  stMN*  of  th^  groaad  or  in 
eoveted  drahis  or  pipes  la  imoMterial;  This  is 
a  mere  power  to  carry  the  pipes 'in  the  land, 
and  cannot  be  considered  as  land  or  heredita- 
ments. The  Land-tax  Acts,  in  speaking  of 
lands  and  hereditaments,  contemplate  property 
to  be  let  by  a- landlord  to  a  tenant  aa  property 
the  land-tax  of  whidi  might  be  redeemed. 
The  compaay  are  not  owners  of  the  land  where 
the  pipes  lie«  aor  aw  they  the  tenants  of  the  land, 
aad  then  ia  no  leat  host' whiehthey  could  de- 
dnet  the  aiaeaat  of  the  assessaieDt  when  paid." 
The  Conrt  then  endeavours  to  obrlate  a  eon- 
seqaence  IHcely  to  flow  fi-om  this  decision,  snd 
which  we  think  will  natnrally  follow  it,— --the 
litigaUon  of  the  question  whether  these  com- 
panies are  properly  rated  to  the  relief  of  the 
poor  ?  "  The  cases,"  said  the  Court,  "  touoh- 
ing  the  assessment  of  companies  to  the  relief 
of  the  poor,  in  raspect  of  pipes  for  the  con- 
rcyance  of  water  or  gas>  aa  oeeapisrs  of  land, 
have  bean  ninch  rriisd  on,  snd  tbay  appsar 
eiosety'in  point;  bat'we  by  no  taeans  fee) 
oort^res  at  liberty  to  OTOrrale  those  eases,  or 


to  express  a  doubt  whsther  they  were  rigiitlT 
deeidad.  Land,  like  the  word  imkahUmiM, 
which  likewise  oeeure  in  43  -Elie.  0.  2,  bits 
various  meanings,  and  may,  in  that  statott; 
which  waa  passed /or  maJtia^  a  charge  npon  tit* 
ocMpUr,  oiean  the  ground  on  whici^the  chattel 
is  deposited  in  the  exercise  of  an  easeaotri^ 
although' in  other  Acta  of  ParKament  it  nteatt 
a  legal  interest  in  the  soil.  This  is  the  nieaa- 
ing  which  we  think  it  has  in  the  Land-tax 
Acts."  _____ 

Wb  traasfrr  to  ear '  caimans  the  snbjoiaed  ataM 
letter,  addressed  te  the  editor  of  ne  itorttini 
Otrotaele,  by  a  gentleman  who  has  evidently  bad 
opportunities  for  observing  the  ineonreueitoes 
arising  from  the  want  he  deprecates : — 

PRISONS  FOR  CRIMINAL  LimATICS. 

Sib, — I  wish  yon  woald  odi  the  attention  of  th^ 
public  to  tte  neglect  of  the  Gfiovemment  in  not  pro- 
viding a  separate  place  of  confinement  for  Innanc^ 
and  persons  supposed  to  be  lunatics,  who  are  de- 
tained Cor  the  purposes  of  juMice.  Such  a  prison 
has  been  establisbed  in  Ireland,  and  the  urgent 
necessity  of  providing  one  here  has  been  repeat^iOy 

fressed  on  the  Government  by  the  Commissionenr  m 
lunsey,  and  the  msna|;er8  of  the  Lancashire  and 
other  asylums.  But  while  the  Government  and  Xb/f 
House  ofCommons  have  wasted  their  time  on  legi»- 
btion,  trifling  if  it  be  not  tyrantrical,  they  have  nontl^ 
it  would  seem,  for  matter*  that  are  not  premed  oil 
pnblie  attention  by  urgent  add  inflnenttal  agitators. 
There  may  possibly  be  objections,  from  the  time  k 
woidd  take,  to  that  reform  of  the  law  of  lunacy 
whldi  is  called  for,  and  which  is  recommended'  1^ 
the  oonnnissloners;  but  I  am  at  a  loss  to  see  t&a 
difficulty  in  obtsining  a  grant  of  the  House  of  Com- 
mons for  establishing  a  prison  for  the  due  custody  of 
a  class  of  persons  who  are  already  a  heavy  charge  oft 
the  countiy  in  another  way.  It  tioplles  no  rnu  in- 
crease of  expense  beyond  the  outlay  for'builifin|^ 
and  it  could  not  long  Occupy  the  thne  of  the  Housa 
of  Commons.  Only  let  those  who  have  the  pnblie 
charge  of  lunatics,  and  who  therefore  feel  the  evt^ 
knock  loudly  at  the  door  of  the  Home-office,  and  a 
wining  assent  will  be  yielded  to  Lord  Shaftertitey', 
when  he  brings  the  matter  beibre  the  next  session  <m 
Parliament 

The  commissioners  state  as  ftSlows  in  tseir  lepCAt 
for  1850,  pages  16,  17  :— 

"We  entertain  the  same  opinieins  wtfieh  we  ets* 
pressed  in  our  last  report  relative  to  the  class  of  in- 
sane patients  termed  state  or  criminal  lonattcs ;  fiat 
although  the  arrangement  to  which  we  referred  last 
yearwiththe  proprietorofFisheiton  House,  nearflSUi!. 
bury,  for  reoetving  harmless  criminal  lunatics  has  been 
carried  ont,  the  small  number  So  reoerved  gives  ^tff 
iindeqnate  relief  to  the  asylums  in  which  (exi^asive 
of  more  than  VX)  criinin»l  patients  in  Bethiem  Hos- 
pital), '264  of  such  patients  were  confined  on  the  Ist 
of  January  last. 

"  Your  lordship  is  aware  that  the  construction  of 
lunatic  asylums  is  so  essentially  different  from  that 
of  prisons,  that  an  effectual  security  against  th6 
escape  of  criminals  cannot  be  provided  without  re- 
stricting the  liberty  of  other  patients  with  whom  they 
are  necessarily  associated,  and  materially  interfering 
witli  that  treatment  and  general  arrangement  which 
oujht  to  be  adopted  for  their  benetit.  Criminal 
patients  have  therefore  escaped,  and  mast  continue 
to  escape  from  asylums  and  houses  licensed  for  the 
reception  of  the  insane.  As  an  instance  of  this, 
we  may  mention  the  fact  which  was  brought  by  us 

a)ecially  under  the  notice  of  Secretary  Sir  G.  Grey, 
lat  a  most  active  and  cunning  criminal  patient 
escaped  for  the  fifth  time  from  Hoxton-house,  in 
February  last.  [He  has  since  escaped  a  sixth  time  ; 
his  name  is  Henry  Adams.] 

"  Our  objection  applies  especially  to  such  lunatics 
as  have  been  charged  with  the  more  heinous  of- 
fences; anil  it  lias  been  frequeutly  brought  under 
our  notice  by  the  friends  and  relatives  of  patient!^ 
and  also  the  patients  themselves,  when  conscions  of 
their  being  associated  with  criminat  lunatics,  have 
oonshland  sash  association  as  a  graat>aad  wnnoBiB 
sary  aggravation  of  their  calamity." 

There  was  held  in  London  on  the  17th  of  July  a 
meeting  of  the  "  Association  of  Medical  Officers  <^ 
Hospitals  for  the  Insane."  Yon  have  been  a  HtSO 
disposed  to  quiz  lately  the  annual  meetings  for  ob- 
jects of  all  imaginable  kinds  that  are  now  held,  and 
certainly  some  of  them  are  odd  enough.  But  tha 
periodiod  meetiligs  of  those  who  have  a  comniott 
want  or  a  common  interest  are  anecessary  and  most 
Bsefril  consequence  of  our  ptesent  state  of  sadid 
freedom;  and  whether  they  merely  become  ac- 
quainted with  each  other  and  amuse  themseives,  or 
help  forward  a  great  canse,  or  strengthen  the  foon- 
datiOD  and  extend  the  knowledge  of  some  science,  or 
amke  themselves  ridiculous,  we  may  tolerate  the  ab- 
surdity for  the  much  greater  amount  of  substaotial 
good  that  is  obtaia 
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nemeetSpr  then  nompriMsdnuuiy  gentlemen  who   JOINT-STOCK  COMPANIES'  LAW 
hlredeTotedaeiiiielTei  to  the  rare  of  public  asyloms:  i/%iidmai 

in  the  central  and  wathern  puts  of  England,  and  JUUKNAL. 

one  even  from  Belfoit    The  principal  bnsineu  was  - 

tiiit  rery  queation  of  the  treatment  of  criminal  lana>  '  9>MUCt. 

tics,  and  ther  acreed  to  petition  the  Government  i  Thb  reports  of  the  MTenl  Comts  have 
'^i^  1  •^°*«?'!il"  i"«t»«o'>»P^fro'n;  afforded  no  point  for  review  since  onr  last 
SJiSofiret  'S.XT^ir^l--'-^-  We>e  below  t^e  ^f  i-tdlj. 
n^ortnnate.  desolate,  and  nnhappy  condition  of  the  ,  5*°?*  on  Winding  up  which  has  be«l  available 


criminal  Innatica  was  feelingly  dwelt  on  by  all  the 
vpeaken,  and  it  appeared  to  oe  the  ananimous  opi- 
nion  of  the  assoaation  that  lofficient  attention  had 
not  been  paid  to  their  state.  It  was  thought  that 
Sreat  good  would  result  from  the  separation  of  the 
criminal  from  the  other  lunatics  confined  in  Bethlem 
and  other  public  asylums. 

They  also  suggested  amendments  in  the  laws  re- 
lating to  county  asylums,  which  I  hope  they  will 
take  means  to  malce  public,  and  Dr.  Window  and 
fbnr  others  were  appomted  a  committee  to  report  on 
tliis  matter,  in  all  its  branches,  including  the  law  of 
die  property  of  lunatics.  In  all  this  they  are  but 
seconding  the  commissioners,  who  have  expressed 
their  wish,  and  appear  to  have  devised  plaiis,  for 
similar  improvements  in  the  law. 

Those  whose  experience  justifies  their  doing  so, 
msv,  I  apprehend,  suggest  modes  for  the  classification 
and  separate  detentbn  of  different  classes  of  lunatics, 
from  which  their  more   sure  recovery  or  greater 
comfort  may  be  secured.    I  will  not  attempt  to 
trespass  on  tlus  extensive  and  somewhat  delicate 
gronnd.    And  on  the  point  which  I  have  brought 
Eefoie  yon  I  will  merely  venture  to  point  on^  in  ad- 
dition to  the  remarks  I  have  quoted,  that  it  is  im- 
portsat  to  keep  clear  the  distinction  between  apriiOH 
and  an  oiytem— between  a  place  of  confinement  and 
^serace,  and  one  where  these  things  ought  to  be 
stuoiously  avoided — in  order  that  the  poor  man  may, 
by  a  system  of  relief  and  comfort,  be  aided  to  bring 
toe  better  feelings  of  his  nature  to  bear  on  that 
mental  disease  which  has  for  a  time  inomacitated 
Urn  from  sodetv  and  bis  usual  work.    The  com- 
inisrioners,  in  the  passage  of  their  report  which  I 
lave  quoted,  have  glanced  at  the   importance   of 
giving  as  much  libertv  as  possible  to  parents.    It  is 
riain  that  a  system  of  trust  and  confidence,  which 
b   so   salutary   to   strengthen  the  feeling   of  re- 
sponsibility  and    moral   rectitude   In   those   who 
are   recovering,    must   be   interfered    with   when 
the  restraint  necessary  for  criminals  is  used.  Thedis- 
content  arising  from  confinement  is  also  obvious 
and  most  prejudidaL    Among  those  whom  one  calls, 
for  the  sake  of  convenience,  but  incorrectly,  criminal 
Imiatics,  there  sre — besides  those  who,  having  no 
.control  over  their  own  actions,  would  by  every  one 
be  consideted  innocent— many  others  who  committed 
crime  while  tempoarily  insane,  or  who  rimulatod 
madness.    I  sappose  there  is  no  question  bat  tiiat 
aU  these  perscms— when  the  acts  they  have  com- 
mitted would,  if  done  bv  sane  persons,  have  been 
murder  or  any  other  of  the  more  heinous  crimes — 
on^t  to  be  confined  for  life.     Consider,  then,  the 
feelinn  of  tiie  man  during  his  lucid  intervals,  or  of 
him  who  knows  he  has  never  been  insane  at  all— but 
who  each  of  them  know  that  they  will  never  be  let 
out,  and  have  free  scope  to  employ  all  the  energy 
that  villany  and  des|>air  can  give  Uiem,  to  the  preju- 
dice of  their  companions  in  a  county  asylum.    iUid 
the  latter  are  nstuially  led  to  expect,  from  seeing 
Mne  persons  in  confinement  along  with  them,  that 


during  the  week. 


National  Lakb  Cohpant  Dissolving.— Cre' 
ditors  under  the  order  in  Chancery  for  winding  np 
this  company  are  to  come  in  and  ftore  their  debts. 
The  Master  in  Chancery  to  whom,  under  the  late 
Act  of  Parliament,  the  affairs  of  this  company  have 
been  refbired  by  the  Court  of  Chancery  to  be  wound 
np  under  the  Winding-up  Act,  will  forthwith  proceed 
to  appoint  an  official  manager  or  managers.  There 
are  several  applications  for  the  office.  Under  the 
Act,  parties  may  come  and  prove,  and  those  who 
reside  in  the  country  need  not  come  to  London. 
The  assets  are  to  be  applied,  in  the  first  instance,  to 
the  expenses  of  obtaining  the  Act ;  then,  in  the  pay- 
ment of  the  debts  contracted  by  Feargus  O'Connor, 
5?  .•"""""'t  of  the  scheme,  and  the  surplus  to  be 
divided  among  the  subscribers— those  who  have  em- 
barked in  the  afftir. 


REAL   PROPERTY    LAWYER 
AND  CONVEYANCER. 


their  own  imprUonment  may  be  unduly  prolonged ; 
and  a  feeling  must  occasiomUly  force  itself  on  flieir 
minds,  that  if  they  evergetoutaodoommitcrimes,  even 
the  most  heinous,  their  punishment  cannot  be  worse 
than  what  they  are  then  enduring.  Many  think  that 
the  law  of  acquittal  on  account  of  lunacy  is,  in  its 
prosent  state,  most  injurious  to  society.  It  is  not 
my  business  to  offer  any  opinion  on  that ;  but  every 
one  must  agree  with  me  that  a  system  which  frimi- 
Hsrizes  every  panper  lunatic  in  the  country  with  the 
idea  of  the  boundless  privilege  of  doing  wrong,  which 
he  seems  to  eqjoy  under  that  law,  ought  at  once  to 
be  abolished,  and  this  can  only  be  effected  by  the 
separate  confinement  of  these  very  different  classes 
of  men. 

I  remain.  Sir,  your  obedient  servant, 
Kingswestott,  Aug.  19.  F.  H.  Diounson, 


The  followingboildiiigs  sre  certified  as  plsces  duly 
ngistered  for  solemnixing  marriages,  pursuant  to  the 
Act  of  the  6  &  7  Wm.  4,  c.  85 :— The  Wealeyan 
Chapel,  Southampton:  W.  H.  Maekey,  superin- 
tendent registrar;  the  Bethel  Chapel,  Bingley, 
Yorkshire:  G.  Spencer,  superintendent  registrar: 
tte  Primitive  Methodist  Chapel,  Frogmore  Ward, 
Chepping  Wycombe,  Buckinghamshire:  C.  Harman, 
tupmntendent  registrar. 

The  Town  Council  of  Glasgow  have  adopted  a 
report  recommending  one  uniform  rate  of  assessment 
for  the  rdiefof  the  poor  throudiout  ScotUmd,  or  in 
oOer  words,  to  make  the  entire  country  into  one 
pans  Hi 


J^uaimars. 
The  Nisi  Prius  case  of  Doe  dem.  Hyde  v.  Corpo- 
ration qf  Mauhttter,  reported  in  our  last  number, 
17  Law  T.  288,  deaerves  attention,  not  so  mndi  on 
account  of  any  new  principle  of  Uw  which  it  involves, 
ss  for  the  practical  lesson  it  affords  of  danger  of  a 
loose  description  of  the  parceli  in  documents  re- 
lating to  real  property. 

The  Corporation  of  Manchester  requiring  for 
the  purpose  of  their  waterworks,  amongst  other 
property,  certain  adjacent  plots  of  land  belonging 
respectively  to  Mr.  Hyde  end  the  Duke  of  Norfolk, 
and  having  compulsory  powers  by  Act  of  ^Ua- 
ment,  sent  their  surveyor  to  measure  the  land  re- 

^'  ed.  By  a  mistake  made  in  consequence  of  a 
nte  between  the  Duke  and  Mr.  Hyde  as  to 
boondaries,  a  small  quantity,  leas  than  an  acre, 
within  the  boundaries  of  Mr.  Hyde's  land,  ww 
dealt  with  throughout  as  the  land  of  the  Duke  of 
Norfolk.  The  notice  to  treat  served  on  Mr.  Hyde 
had  annexed  to  it  a  plan  in  which  Mr.  Hyde's  land 
was  coloured  red,  and  described  as  containing 
21  a.  2  r.  the  land  bounding  it  on  the  sooth  being 
coloured  green,  and  described  as  the  land  of  the 
Duke  of  Norfolk.  Mr.  Hyde  daimed  also  a  smsll 
portion  of  the  land  colonred  green  in  the  aiait,  and 
the  defendants  not  being  able  to  agree  with  him  as 
to  the  amount  of  compensation,  arbitrators  wen  ap- 
pointed and  an  umpire  dioaeo,  who,  having  beard 
the  whole  case,  awarded  oompensatioa  not  only  for 
the  21  a.  2  r.  coloured  red  in  the  plan  annexed  to 
the  notice  to  treat,  but  for  the  whole  quantity  hud 
claim  to  by  Mr.  Hyde.  The  defiendanto  bad  thns, 
it  would  seem,  paid  the  price  of  the  disputed  atrip 
of  ground  twice  over,  it  bring  also  included  in  the 
Duke  of  Norfolk's  claim.  Mr.  Hyde  still  refbsinr 
to  exsente  a  conveyance  of  the  property  required, 
the  defendants  proceeded  onder  the  Lands  Clauses 
Act,  by  deporiting  the  purehaae-money  and  exe- 
cuting the  deed-poU  prescribed  by  sec.  77  of  tint 
Act,  in  order  to  obtafai  the  legal  estate  in  Mr.  Hyde's 
land,  and  thereupon  they  took  poasessiott  both  of 
the  21  a.  2  r.  and  the  disputed  strip  of  land. 

Under  tiiese  circnmstances  it  will  be  seen  tiiat 
after  considerable  previous  litigation,  an  (tjectment 
was  brought  by  Mr.  Hyde  to  recover  possession  of 
the  disputed  strip  of  land,  and  Mr.  Justice 
WiGHTMAN  left  it  to  tiw  jury  to  determine,  first, 
whether  Mr.  Hyde  had  proved  his  title  to  the  du- 
pnted strip  of  land;  ami.  secondly,  whetiier  hehad 
received  compensation  for  it  from  the  defendants, 
ss  in  the  Istter  esse  tiie  defendants  would  be  en- 
titled  to  a  verdict,  the  8  Vict  c.  18.  s.  77  giring 
them  a  good  tide.  The  jury  returned  a  verdict  for 
the  plaintiff  on  both  points  I 

It  is  unnecessary  to  specnltto  on  the  grounds  on 
which  tiie  verdict  of  the  jury  was  founded,  we  have 
only  to  deal  wiUi  the  law  laid  down  by  tiie  learned 
judge.  Ail  the  authorities  agree  that  a  conveyance 
describing  Isnd  by  its  recognised  name,  or  by  parti- 
cular boondaries,  will  pass  sU  tiie  lands  of  the  con- 
veyancing porty'that  coaewitiiin  tiiat  description, 
tiiough  exceeding  tiie  number  of  acrea  specified  in 

Iths  conveyanoe.  It  has  never,  that  we  ars  aware 
of,  been  decided  tiiat  if,  for  tiie  veriwl  description 
IS  the  body  of  the  oonvcysnae.  a  idtrenoe  to  a 


plan  be  snbstitoted,  the  same  oonaeqoenoe  vroold  en- 
sue in  case  of  the  acreage  being  inaccarately  speci- 
fied. We  conorive,  however,  if,  for  the  deseriptM 
in  the  grant,  referred  to  in  Skephetd't  Tbadk- 
itone,  a  plan  were  annexed  instead,  which  eoa- 
tainedjirimd/KJeaproper  description  of  tlie  Ind, 
bat  erroneoosly  stated  thanomber  of  acrea, thsfttbe 
whols  Isnd  woold  psss.  /t^j^jfff--^m  f»"i*4*^ 

COUNTY  COURTS. 


^wnuxt. 
A  CA8C  which  finally  settlea  a  Imj;  doobtfiil 
point,  and  one  on  which  the  opinion  ti  tke 
Bar  was  almost  equally  divided,  was  lately  de> 
'Oided  in  the  Exchequer  Chamber  in  error  fnm 
the  Excheqner,  ana  ia  reported  in  o«ir  .hat 
number.    We  allude  to  Oweaa  w.  Breesr,  17 
Law  T.  385.    In  that  ease  a  writ  of  trial  had 
been  issued  under  an  order  made   by  Ur. 
Justice  WiOHTMAN,  directed  "^ to  the  judge  (4 
the  County  Court  of  New  Town,  MontKomety- 
shire,  commanding  him  to  anmmon  a  jury  la 
try  the  issue  joioM  in  the  aaid  case;  mniAn 
tke   said  sheriff  return  such  writ,  Ac    IM 
cause  was  tried  by  the  judge  of  the  said  Cooaty 
Court  and  a  jury  of  twelve ;  vcF&t  fat  the 
pkintiff.    Subseonently  and  within  due  time  a 
rule  was  obtained  in  the  Ekcheqaer  to  art^je 
the  order  and  all  subsequent  proceedings,  on 
the  ground  that  a  judge  of  a  SuperiorCowt 
had  no  power,  under  3  &  4  Wm.  4,  c  43,a.  IT, 
to  direct  a  writ  of  trial  to  a  judge  of  a  Coonty 
Court,  appointed  under  9  ft^  10  Vict.c  95. 
That  rule  was  discharged,  and  the  defandatt 
brought  his  writ    of   error.    The  case  was 
elaborately  and  ably  argued,  and  erentoalhr 
the  ruling  of  the  Couzt  below  waa  metaao. 
The  judgment  ddivered  by  PATTsaow,  J, 
states  the  grounds  upon  which  AeOiattafBRor 
decided  in  a  very  lucid  and  polBted  mamo'. 
It  is  provided  by  3  &  4  Wnu  4,  e.  42,  a.  17, 
that  in  any  action  in  any  of  the   Saponar 
Conrta  for  a  demand  under  aM  tfca  Coortarc 
judge  may  order  that  the  istoe  joiaed  be  (rietf 
before  the  sheriff  of  the  county,  eramfjmigtif 
ong  Court  qf  Record  for  th«  recovety  o(  ddA 
in  such  county.    And  by  sec  3.al  laa  Gounty 
Courts  Act  it  is  enaetod,  that  titmj  aaok 
holden  under  that   Act    shall    be   a  Cbart 
of  Record.  The  question  thns  ariaing  wheiber 
a  judge  of  a  Superior  Court  can  (Unct  a  writ 
of  trial  to  a  judge  of  a  County  Conit;  or,  h» 
other  arords,  whether  a  County  Coon  ia  aoeh 
a  Court  of  Record  as  wiU  anawer  to  tiia  dfaao* 
tions  in  the  3  &  4  Wm.  4,  c  42  f  PA-rmoir,  J. 
said,—"  I  am  inclined  to  tfaiak  that  UteS  &4 
Wm.  4,  c.  42,  is  applicable  to  Couita  v£  BecOTd 
whose  proceedings  are  otmdoeled  aeowfag  to 
the  Common   hur.     Then,   are   tbaaa  new 
County  Courts  such  Conrta  of  Record}    ff 
they  are,  and  a  writ  of  trial  can  be  acnt  to 
them,  tbe{proceedings  must  ha  conducted.  Dot 
according  to  the  County  Courts  Act,  butia 
cooplianoe  with  the  genml  rulea  of  law  wbiA 
govern  the  Court  whence  the  writ  iaauea.    Bmt 
the  Coaafy  Coarf  Act  hat,  in  tut,  extemded  tkg 
jurUdietion  of  Court*  of  Request,  and    tb» 
courta  estaUiahed  under  it  are  of  a  aiimlar 
nature ;  they  dp  not  |»oceed  accordii^  to  th» 
Common   Law,   but   their   proeeedrnga    nra 
limited,  directed,  and  controlled  by  the  •'•'•ifm 
under  which  they  were  established,  and  tbey 
are  not,  therefore,  such  courts  as  ware  ea»> 
templated  by  the  Legislature  in  3  &  4  Wm.  4, 
c.  43."    The  effect  of  this  decision  will  be  to 
preserve  the  Sherifis'  Court  in  the  state  of 
languid  vitality  to  which,  since  the  r*-TOrig'  at 
the  County  Courts  Act,  they  have  been  i^ 
dnced.    It  is  well,  however,  that  the 
has  thtu  been  set  definitively  at  reat, 
upon  grounds  which  cannot  reasonably  be  < 
cepted  to.  ___^_^ 


FBOME  COUNTY  COfntT. 
Weinesdf,  Aug.  20. 
WrrcoifBB  a.  MoaraN  aaA  ANorwaa. 
At  the  ooncfanioo  of  one  of  tha  caaass.the 
ssid  that  his  attention  had  bsen  drawn  ta  a 
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pnbHibed  in  Ttl*  Timet,  of  tbs  7th  intt,  of  the 
trial,  at  the  Lewes  AmImii,  before  the  Lord  Chief 
Jutiee  of  the  Court  of  C.   P.,  of  John   laaaci, 
and  another   of  the   Frimley   gang   of  borglan, 
and  which  cloaed  with  the  following  atatement : — "It 
upeared  by  an  affidarit  that  wai  pat  in,  that  upon 
ue  appretienaion  of  the  prisoner  Isaacs,  at  Frome 
in  Somersetshire,  the  officer  (Morten)  had  searched 
cer^n  promises,  when  a  valuable  ring,  part  of  the 
jnrodnce  of  a  burglary,  at  Uckfield,  was  oiscoTered ; 
and  an  action  for  trespass  had  been  brought  aninst 
him  in  the  County  Court  for  the  district,  and  the 
judge  had  awarded  KM.  damaces  against  him  and 
the  costs.      He   had   inenrreo   great  expense   in 
tracing  the  prisoners,  and  the  learned  counsel  said 
be  trusted  that,  under  the  drenmstancea,  the  Court 
would  order    him   to   be    repaid    the   amount." 
The  Chuf  Jdsticb  laid,  it  appeared  a  very  ex- 
traordinary judgment  of  the  Connty  Court  judge,  in 
•  case  where  stolen  property  appeared  to  have  been 
actually  found,  but  he  had  no  power  to  made  an 
order  ror  the  payment  of  the  money.    He  should, 
however,  allow  the  officer  the  trarelling  expenses  he 
had  incurred,  and  also  order  him  a  reward  of  20/.  for 
the  zeal  he  bad  displayed  in  detecting  the  prisoners. 
His  Honour  then  said,  that,  as  far  as  he  was  per> 
■onally  concerned,  he  should  have  allowed  the  matter 
to  pass  without  comment,  but  that  it  was  not  for  the 
adTanta^  of  the  public,  that  the  administration  of 
justice,  m  any  court,  should  be  brought  into  dis- 
xepnte  br  ex  parte  statements  of  interested  parties, 
irregularly  made,  without  notice   to  the  persons 
aliSscted  by  tbem,  and  in  their  absence.   Referring  to 
Morten's  affidavit,  as  set  forth  in  the  report,  he  found 
it  deposed  that  he  had  searched  certain  premises 
vliere  the  ring  was  discovered,  that  an  action  for 
treapass  had  beea  brought  against  him  in  the  County 
Court  for  the  district,  and  the  judge  had  awarded 
101.  damages  against  him,  and  the  costs.    Even  had 
the  tact*  been  stated  correctljr,  it  would  be  difficult 
to  understand  upon  what  principle  an  application 
oonld  be  made  to  a  judge  presiding  on  the  trial  of 
prisoners  at  a  county  assizes,  for  an  order  that  a  de- 
lendant,  against  whom  judgment  had  passed  in  due 
conrse  of  uw  in  a  court  of  competent  jurisdiction, 
should  be  repaid  the  amount  of  damages  and  costs 
awarded  against  him.  But  the  affidavit,  as  described, 
noaaly  misrepresented  the  case ;  and  waa  fahe,  both 
m  its  express  statements,  and  by  the  suppression  of 
material  (acts.    His  Honour  then  stated  that  the 
judge    of  the    County   Court  did  ae(  award  the 
dainaces  and  costs,  that  the  trial  was  by  a  jury,  that 
the  amount  awarded  by  the  verdict  was  not  id/,  but 
61.  and  flkat  the  judgment  for  that  amount  and  costs 
followed  \>f  conrse, — that  instead  of  the  stolen  pro- 
perty bring  discovered  upon  a  search  bjr  Morten,  the 
rinc  was  found  by  plaintiff's  servant  in  a  carriage 
wnlch  had  been  lent  by  plaintiff  to  brin^  Isaacs  to 
nome ;  that  the  servant  took  it  to  pluntiff,  who  im- 
mediately went  with  it  to  the  constable,  who  had 
bired  the  carriage  and  brought  Isaacs  to  Frame;  that 
■nch  constable  being  out  of  town,  plaintiff  imme- 
diately went  to  another  constable,  and  with  him  to 
the  magiatate's  office,  that  in  the  absence  of  a  magis- 
trate and  of  the  magistrate's  clerk,  plaintiff  was  de- 
aired  by  the  managing  dark  in  the  office,  and  hy  an 
ezperienoed  peace-officer,  to  take  care  of  the  pro- 
perty nntil  he  could  deliver  it  to  some  person  duly 
authoriaed  to  receive  it;  thatMorten,  beinginformed  of 
the  circamstances,  saw  him,  and  demanded  the  pro- 
perty :  the  plaintiff  told  him  what  he  had  been  ad- 
vised to  do,  and  ofiered  to  aooompany  him  to  a 
uanatrate,  which  Morten  refused,  and  insisted  upon 
lumns  tl>e  ring  given  up ;  that  he  afterwards  ob- 
tained a  aearcn-wansnt  granted  upon  his  own  oath, 
that  "he  had  reason  to  suspect,  and  did  suspect,  that 
■tolen  property  was  concealed  in  the  house  of  the 
plaintiff,"  thus  charging  the  plaintiff  with  the  felo- 
nious poaaeasion  and  concealment  of  stolen  property, 
■  dharge  which  he  knew  to  be  untrue.    At  half-past 
nine  on    Sunday  night,  Morten  and  the  other  de- 
fendant came  to  the  house  of  plaintiff  (whose  wire 
was  then  confined  to  her  bed  by  illness),  and  agun 
demanded  the  property,  stating  that  he  had  a  search- 
warrant,  and  that  he  would  either  have  the  things 
or  take  tiie  plaintiff  into  custody.    The  plaintiff  re- 
qnested  to  see  his  authority,  and  the  warrant  was 
produced  and  read.  The  plaintiff  remonstrated  upon 
beinK  thus  treated  like  a  felon,  although  Morten 
knew  that  he  had  given  immediate  information,  and 
liad   offered  to  go  with  him  to  a  magistrate ;  that 
Morten  thereupon  ordered  his  assistant  to  proceed 
with  the  search,  and  be  went  into  another  room  for 
tiie  porpoae.    The  plaintiff^s  servant  (who  had  found 
the  rin^  then  interfered,  and  advisea  him  to  give  it 
np^  which,  under  apprehension  of  violence,  and  on 
nooonnt  of  his  wife  s  state  of  health,  lie  accordingly 
did.     Such  being  the  ease  for  the  plidntiff ;  the  de- 
fonoe  set  np  was,  that  although  a  warrant  had  been 
obtained,  smd  was  produced  and  read,  and  although 
Morten    and  his  assistants  entered  the  ^laintirs 
hoose  l>etw««n  nine  and  ten  on  Sandav  night,  and 
demanded  the  goods,  yet  that  neither  the  entry  nor 
dirir*'"*  vras  by  virtue  or  under  colour  of  the  warrant 
Xlwt,  on  the  contrary,  he  onlv  threatened  to  put  the 
'  into  tatetdan  on  tha  foUowiaf  mandng. 


and  that  the  property  waa  given  np,  not  under 
threat  or  compidsion,  but  voluntarily.  His  Honour 
then  stated,  that  after  reading  hia  notes  of  the 
evidence,  he  told  the  jury  that  if  they  be- 
lieved the  entry  to  have  been  with  the  free  will 
and  consent  of  the  plaintiff,  that  there  had  been  no 
aearch  and  no  threat  or  compulsion,  and  that  the 
property  bad  been  given  up  voluntarily,  then  the 
verdict  must  be  for  the  defendants.  That  if  they 
thought  the  entire  proceedings  of  the  defendants  on 
the  Sundajr  night  to  have  been  compulsory,  then  they 
must  consider  whether  these  acts  were  justifiable  and 
leffal.  The  entry  was  made  and  the  property  ob- 
tamed  under  colour  of  the  search-warrant  or  not. 
If  under  the  wammt,  tbewhole  proceedingwas  deariy 
illegal.  If  the  defendants  entered,  or  continued  in, 
or  searched  the  dwelling-house  of  the  plaintiff  against 
his  will,  and  obtained  the  property  by  means  of  threats 
or  compulsion,  though  not  under  colour  of  executing 
the*  search-warrant,  they  were  equally  trespasser. 
Either  way  the  plaintiff  would  be  entitled  to  verdict. 
That  in  assessing  the  damages  the  jury  would  not, 
however,  overlook  the  nature  of  the  duty  in 
which  defendants  were  engaged,  the  importance 
and  urgency  of  which,  and  the  promptitude 
and  despatch  which  it  required  on  the  part  of 
the  officers  employed,  they  would  probably  be 
disposed  to  regard  as  in  some  degree  excusing 
conduct  which  could  not  be  justified,  and  for  which 
the  plaintiff  waa  clearly  entitled  to  compensation. 
His  Honour  concluded  by  observing  that  the  affidavit, 
which  misrepresented  the  proceedings  of  the  Court, 
and  for  the  second  time  held  up  an  innocent  man  to 
j  the  public  as  a  felonious  receiver  of  stolen  goods, 
had  been  set  forth  in  a  journal  proverbial  for  the 
accuracy  of  its  reports,  and  universally  read,  and 
that  he  thought  it  therefore  incumbent  on  him,  on 
the  first  occasion  of  again  sitting  in  tha  Court  whose 
proceedings  had  been  thus  called  in  question, 
publicly  to  correct  the  misstatementa  which  (accord- 
ing to  the  report)  had  called  forth  expressions  of 
surprise  and  censure  which  would  never  have  fallen 
from  the  learned  Chief  Justice  had  the  facts  been 
brought  under  his  lordship's  cognizance  with  any 
regard  to  accuracy  and  truth. 


SUPERIOR  COURTS  OF  COMMON  LAW. 
FIB8T  RXFORT. 
(Continutd  fivm  pag«  S17.) 
Wb  pass  on  to  the  important  question  of  whether 
forms  of  action  should  still  be  retained.  It  may  be 
difficult  to  define  what  is  meant  bjr  a  form  of  action. 
Practically,  however,  it  may  be  said  to  be  the  pecu- 
liar technical  mode  of  framing  the  writ  and  pleadings 
appropriate  to  the  particular  injury  which  the  actiou 
is  intended  to  redress.  By  the  established  practice 
of  pleading,  peculiar  forms  of  expression  ehsracter- 
isbc  of  each  action  have  been  appropriated  thereto, 
many  of  which  are  of  a  purely  fonnal  nature,  and  are 
wholly  independent  of  the  merits  of  the  cause  of 
action.  Thus,  as  an  instance,  in  those  cases  in  which, 
as  we  have  already  pointed  out,  trespass  is  the 
appropriate  remedy,  the  plaintiff's  declaration 
must  state  that  the  act  complained  of  was  done 
with  force  and  arms,  and  against  the  peace,  al- 
though the  trespass  may  have  been  unaccom- 
panied by  violence;  these  allef^tiona  being  un- 
neeesaary  in  case.  Yet  the  distinction  between 
Uie  injuries  to  which  these  forms  of  artion  arc  re- 
spectively appropriate  is,  as  we  have  already  shewn. 
often  of  a  very  shadowy  nature,  und  the  ground  of 
complaint  must  in  each  case  be  let  forth  with  suffi- 
cient distinctness  and  particnlarit]-,  independently  of 
these  technical  forms.  So  in  anumptit  and  debt, 
which  forms  of  action  are  in  many  cases  equally 
available,  particular  forms  of  expression  arc  neces- 
sary in  each  action,  any  departure  or  deviation  from 
which  would  make  the  declaration  bad.  !^  in  an 
action  of  awrmptit  founded  upon  a  bill  of  exchange 
or  promissory  note  against  an  indoraer,  not  only  the 
bill  and  note  and  the  indorsement,  but  also  a  promise 
to  pay,  must  be  expressly  stated.  No  such  promise 
need,  however,  be  proved,  though  the  omission  to 
state  it  would  be  ground  of  objection. 

The  necessity  of  adhering  to  these  forms  some- 
times subjects  declarations  to  objections  on  special 
demurrer,  and  has  led  to  plaintiffs  being  defoated 
after  establishing  a  good  causa  of  action,  on  the 
ground  that  the  form  of  action  has  been  mistaken. 
It  remains  to  be  considered  whether  any  counter^ 
vailing  advantage  results  from  maintaining  these 
forms.  We  think  not.  It  appears  to  us  that  if  the 
facts  which  constitute  the  cause  of  action  be  snffi. 
dently  set  forth  in  the  declaration,  all  the  legitimate 
purposes  of  pleading  are  thereby  accomplished,  and 
that  to  incumber  the  pleading  with  formal  require- 
ments, which  afford  no  addinonal  information,  but 
which  open  a  door  to  technical  and  captions  objec- 
tions, is  not  only  useless  but  mischievous.  We  feel 
ourselves,  however,  bound  to  state,  that  much  dif- 
ference of  opinion  exists  in  the  Legal  Profession  on 
this  head. 

The  principal  obiection  that  has  been  urged  sgwut 
any  alteration  in  this  respect  is,  that  by  abolisbing 
fonoa  of  aetkm,  cansss  of  aelioa  mold  bcoome  lass 


dearly  defined.  It  is  said  that  in  order  to  asoartain 
whether  a  party  has  a  good  canae  of  action  the  test 
may  he  applied  of  what  form  of  action  would  be  ap« 
plicable  to  the  case,  and  that  if  the  facts  can  be 
moulded  into  any  form  of  action,  the  condnsioii 
may  be  drawn  that  there  is  a  good  cause  of  action. 
This,  however,  appears  to  us  to  be  an  anscientiflc 
method  of  arriving  at  the  oondnsion,  which  is  thas 
attained  by  determining  not  what  is  or  what  is  not 
actionable,  but  whether  the  facts  of  the  case  can  be 
moulded  so  as  to  be  assimilated  to  some  precedent 
in  the  pleader's  office.  Besides,  as  it  is  laid  down 
that  where  there  is  a  cause  of  action,  and  no  other 
form  is  applicable,  an  action  on  the  case  will  lie,  it 
seems  difficult  to  see  how  in  any  case  the  questioa 
whether  some  action  is  maintainable  can  be  deter- 
mined merely  by  referring  to  existing  forms. 

No  merit  of  mstinetness  as  to  causes  of  action  can 
be  attributed  to  the  present  forms;  for  we  find  that 
in  many  instances  where  the  cause  of  action  is  essen- 
tially founded  on  contract,  the  declaration  can  be 
framed  in  tort  for  a  breach  of  duty,  instead  of 
auumptit  on  the  contract — aa  in  actions  against 
carriers  and  other  baillees.  So  also  some  causes  of 
action  founded  on  tort  may  be  converted  into  con- 
tract by  waiving  the  tort  and  relying  on  an  implied 
Eromise  that  the  defendant  would  do  that  which  by 
kw  be  was  bound  to  do. 

It  is  manifest,  therefore,  tliat  as  the  question, 
whether  there  is  a  cause  of  action  or  not,  must  de- 
pend upon  the  facts  and  not  upon  the  form  adopted, 
the  decision  of  a  cause  on  tlie  merita  is  not  helped 
by  means  of  these  forms  of  action. 

As  for  as  pleading  is  concerned,  it  may  be  doubted 
whether,  if  our  other  suggestions  are  adopted,  such 
a  thing  as  a  form  of  action  will  be  left.  The  follow- 
ing are  our  reasons  for  thinking  that  practically  thsr* 
will  not.  At  present  the  form  of  action  appears  In 
the  writ.  We  have  proposed,  we  think  for  unde- 
niable reasons,  that  it  shall  be  omitted  therabom. 
We  have  shewn  that  its  insertion  in  the  writ  has  no 
operation,  except  to  give  rise  to  the  question  whe- 
ther the  declaration  corresponds  with  the  writ  If 
it  does  not,  the  defendant  may  complain  of  an  iire< 
gularity  within  a  limited  time,  and  the  proceedlngl 
will  be  set  aside.  But  if  the  plaintiff  escapes  tlua 
difficulty,  it  matters  not  what  the  writ  was,  nor  what 
the  declaration,  aa  the  name  of  the  form  of  action 
used  in  the  writ  never  again  appeara  in  the  proceed- 
ings. The  stage  at  which  it  next  becomes  material 
to  oonaider  what  is  the  form  of  action,  appears  from 
the  consequences  wUdi  we  have  pointed  out  of 
omitting  from  the  declaration  certain  formal  expres- 
sions, according  as  tiie  action  is  in  one  form  m 
another.  In  proposing  that  formal  objections  shdl 
no  longer  be  allowed,  and  that  every  dedaration 
shall  be  snffident  wUch  shall  distinctly  state  the 
facts  that  constitute  the  cause  of  action,  we  in  eSeot 
abolish  the  second  occasion  of  objectinc  to  a  ■"■ftsVft 
in  the  form  of  action.  The  third  way  in  which  this 
question  may  arise  is  from  the  joinder  of  causes  oC 
action.  We  have  shevm  that  there  ara  some  whidi 
may  not  he  joined,  because  they  are  of  different 
forms.  In  proposing  that  this  should  be  altered,  we 
propose  the  abolition  of  the  last  occasion  on  wbidL 
the  question  can  ariae. 

It  ia  obvious,  therefore,  that  if  our  other  recom- 
mendations be  adopted,  forms  of  action  will  exist  in 
name  only,  and  as  their  general  effect  appesrs  to- 
us  to  be  mischievous,  we  recommend  their  aboHtiaB- 
We  recotnmend  not  only  that  merely  formal  exnrca- 
sions  shall  be  unnecessary,  but  that  they  ahall  bo 
disused.  This  will  have  sevesal  good  results ;  it  will 
get  rid  of  formal  and  captious  objections ;  it  will 
shorten  pleadings,  free  tbem  of  their  verbiage,  aaA 
make  them  mora  intdligible  by  being  mora  like  the 
language  of  every-day  use.  We  do  not  propose  t» 
abolish  any  particular  mode  of  declaring,  or  of 
stating  the  substance  of  a  case.  Provided  the  nnne- 
oessary  statements  be  omitted,  the  substance  of  the 
cause  of  actfon  will  alone  remain.  Take,  for  instanoSr 
a  count  in  trover.  The  statement  of  the  loaa  of  tha 
gooda  by  the  plaintiff,  the  finding  by  the  defendant^ 
and  the  intent  of  the  defendant  to  defraud,  might  b» 
dispensed  with,  and  the  real  cauae  of  action,  namdy, 
the  conversion  of  the  idaintifl'a  goods  to  the  defcnd- 
ant's  use,  might  be  stated  in  a  few  words,  as  it  is  now. 
We  objeet  to  forms  (and  aoors  naiticnlarly  forma 
incumbered  with  tediniesHtiss)  being  obligatory; 
but  we  approve  of  the  adoption  of  preoedenb,  eon- 
dsdy  stating  the  matters  of  iact  relied  on,  wlian 
they  meet  the  particular  eaae. 

It  has  been  freqnentiy  stated  that  causes  of  sction 
snd  defence  must  necesssrily  be  classified,  as  many, 
although  varying  in  the  particular  drenmstancea,  are 
substantially  similar  in  dmracter.  There  seems  to 
us  no  reason  why  this  should  not  be  so  under  the 

Sstem  we  propose  ;  the  only  difference  will  be,  thaf 
e  dassilication  will  be  the  natural  result  c^  the 
similarito  of  the  facts,  instead  of  being  artificial  and 
technical. 

As  forms  of  action  are  mentioaed  in  various  sta- 
tutes, as  for  instance,  the  Statute  of  Limitations, 
statutes  relating  to  costs,  and  statutes  giving  actions, 
and  also  ia  many  rnks  of  Court,  it  will  be  aeosatary 
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t0«dUkpi««Woii  tor  tb*  tpiilioatioo  of  tkos*  ita- 
tetw  ana  rales  to  the  cauiei  of  action  described 
Ihaiiiiii  by  reference  to  the  formi  in  which  they 
nnitat  nreteat  be  ezpreoed;  this  can  easily  be 
dona.  Similai  pnmsion  most  be  made  for  legal 
dsoomeiits.  socb  as  Tamnts  of  attorney,  which  are 
finaed  with  zaferenoe  to  the  ensting  forms  of 
action. 

In  order  to  illoitrate  the  efl^  of  onr  reeom- 
nmidstJops  upon  the  form  of  pleadings,  we  give  in 
tka  Appendix  a  set  of  forms,  free  from  fictitioHS  and 
iiniiniiisssij  ntifrimnnfii 

Hafing  thus  oenciaded  oar  saggestiona  as  to  the 
■encral  prindplea  of  pleading,  we  now  resume  the 
eansidezatioo  of  the  ordinary  steps  in  a  caose,  the 
Mst  of  which  in  order  after  the  appearance  of  the 
dafmdant,  is  the  delivery  or  filing  by  the  plaintiff  of 
Am  atatement  of  his  caose  of  action,  or,  as  it  is 
tadaically  called,  the  "  declaration." 

The  writ  calb  upon  the  defendant  to  appear  to 
answer  the  oomplatot ;  the  declaration  tells  him  what 
tte  complaint  is.  It  has  occurred  to  many  that  it 
wmild  be  deainbie  to  combine  these  two  prooeed- 
ings,  and  make  the  writ  and  declaration  one  docn- 
nMBt ;  by  doing  which  time  would  certainly  be  saved, 
•ad,  as  some  think,  expense.  If  the  subject  matter 
<rf  every  action  were  really  contested  between  the 
parties,  and  the  real  nature  of  the  daim  unknown  to 
the  defendant,  we  sboald  probably  have  reoom- 
wanded  a  oommnation  of  the  writ  and  dedaiatioii; 
bat  with  a  view  to  determine  onr  opinion  on  this 
iwint  we  have  procured  much  valuable  information, 
the  substance  of  which  we  now  proceed  to  aute. 

We  obtained  from  the  Masters  of  the  Courts  of 
Qneen's  Bench,  Common  Pleas,  and  Exchequer, 
retoms  of  the  number  of  writs  of  summons  inued 
and  of  appeaianoet  entered  during  the  years  1846, 
1847,  1848,  and  1849. 

The  number  of  writs  of  summons  indicates  the 
nsmber  of  actions  commenced,  and  the  number  of 
a^iearancea  indicates  the  number  of  cases  which 
hare  not  been  settled  within  eight  days  after  service 
of  tiiewrit 

These  rotnms  show  thst  in  the  year  1846  the 
Area  Courts  issued  129,499  writs,  whilst  the  appear- 
aaeea  entered  only  amounted  to  65,335 ;  a  little 
more  than  one  half. 

ifbtttf  the  same  average  applies  to  the  whole 
pirtod  i  the  total  number  of  writs  issued  in  the  three 
«oatts  for  the  four  years  being  403,313,  and  the 
apueafaucee  entered  212,777. 

Tleee  returns  include  alias  and  phiries  writs  in 
tHe  same  suit,  so  that  some  deduction  should  be 
niad*>from  the  total  nuraber  of  wilts ;  but  by  a  re- 
tom  from  the  Court  of  Exobeqaer  we  find  that  the 
aliai  and  phiries  writs  issued  in  1849  were  only  886 
<Mlt  of  19,692— aboot  four  and  a  half  per  eent  on 
flu  whole ;  and  as  a  deduction  from  the  appearances 
ahonld  also  be  made  for  instances  where  mora  than 
one  appearaooe  is  entered  in  the  same  suit  by  dif- 
ftrent  defendants  Tthe  predse  number  of  which  can- 
not be  ascertained),  the  average  on  the  whole  would 
probably  be  about  the  same. 

It  appears,  therefore,  that  in  very  neatly  one-half 
of  diose  suits  the  writ  itadf  was  effective  in  the 
period  of  eight  days  (being  the  time  limited  for 
appearance)  to  cause  a  settlement.  He  probabiUty 
i^  thai  those  Witts  to  which  no  appemaee  was  an- 
ttired  were  issued  to  recover  debts  dsariy  due,  and 
nMA  tlt»debtors  paid  or  awwnfsd  at  ansa  to  avoid 
tarther  expense. 

Tkananber  of  rules  to  idsad  iodlealasAeiBam- 
lMr'Of  eases  in  which  doalasattons  have  been  deli- 
y»ti,  and  in  wl^di  the  plaiatiSii  have  taken  the 
itM  to  fDMB  Oe  defeariaati  to  plead  or  submit  to 
Mtsnawt  against  them. 

TWi  aaaiber  of  these  nlsa  in  th«  three  Coarta  for 
a»TMr  1846 was  48/092|  being  a  felHng  offirom 
tte  number  of  appeaiaaees,  wUdi  were  65,335,  of 
■Mrcrthaa  ona-fonrth. 

Tor  the  whole  period  of  the  four  years  the  letomB 
•feMT  thaafvearaacaa  to  hare  been  2UL797,  and  the 
Mieato  ptaad  156.629;  tbadiffereneeleiag  56,148, 
«MA'  is  the  same  avenga  of  rafter  abova  one- 
HmtOL 

It  appears,  tfaerefere,  that  oae-half  of  the  oases  in 
nMeb'Writa  are  iasaed  begkiaa4  end  with  Oa  first 
aftp,  ttewiitof  sammeas;  aad  that  before  tiia  time 
far  pitadrar  has  expired,  iriiieh  varies  from  twelve 
t»mrteendays,  momtlHBiOBa-fbortlief  tbeaetioDs 
in  whish  apaaairanoas  had  been  eotared  an  settled; 
tha  probabiUty  is,  that  aU<rftfaaae  are  also  for  dear 
and  undisputed  demands. 

I  Tha  two  next  instanoea  givan  in  the  retama,  vlx. 
nlnadiag-feea  and  teoorda  passed,  indicate  the  num- 
aar  of  issBSs  joined  and  of  wisipHa*  records  passed. 
Mo  iapoctant  oonclasion  oso  be  drawn  from  these; 
b(*tha  nnsabm  of  judnaeDts,  indading  tiiose  on 
aMdicta,  on  writs  of  triaC  on  inquisitioas,  and  Jndg- 
■anti  of  tmt'proi.  and  non-suit,  indicates  the 
attaalnMsbar  of  dsfandod  caaes,  and  indades  all 
those  which  are  tried  and  determined  against  tha  i 
defisndant,  or  withdrawn  bythe  plaintiff  under  com-  I 
ptiiton  of  the  defendant  Tbt  number  of  all  these 
j«lgBient«  together  in  1846  vraa  3,425.  Compaifai( 
*     jnfth'" 


Writs 128,499 

Appearances 65,335 

Ruiestoplead 48,092 

we  find  that  less  than  three  per  cent,  on  the  suits 
commeaoed,  little  more  than  five  ^  cent  on  the 
sdts  which  have  not  been  settled  within  eight  days 
from  their  commencement,  and  little  more  than 
seven  per  cent  on  the  suits  which  have  arrived  st  a 
declaration,  are  defended,  or  abandoned  by  the 
plaintiff  under  adverse  proceedings  by  the  de- 
fendant. 

During  the  period  of  the  four  years  these  judg- 
ments were  11,946.    Comparing  these  with— 

Thewrito 403,313 

Appearances 212,777 

Rulesteplead 156,629 

we  find  a  very  similar  result  vix.  that  about  three 
per  cent  on  the  suits  commenced,  five  and  a  half 
per  cent  on  the  suits  not  settled  within  eight  days 
from  the  oommencement,  and  about  eight  per  cent 
Only  on  those  in  which  there  has  been  a  dedaiation, 
are  defended. 

A  considerable  portion  of  the  canees  which  go  to 
trial  are  in  feet  undefended.  We  have  obtained  a 
return  from  the  marshals  and  associates  of  the 
Courts  of  Common  Pleas  and  Excheqner,(a)  whidt 
shows  that  out  of  757  causes  tried  in  the  year  1849, 
as  many  as  249  were  undefended,  a  proportion  of 
one- third  of  the  whole.  And  we  have  no  doubt  that 
not  two  per  cent,  of  the  writs  actually  issued  are  in 
lespeet  of  really  litigated  or  contested  cases,  and 
that  upwards  of  ninety-eight  per  cent,  are  in  respect 
of  well-known  and  admitted  demands,  and  of  some 
few  daims  not  prosecuted  by  the  plaintiff  to  judg. 
ment. 

It  is  obvious,  upon  the  above  facta,  that  it  is  of 
the  highest  impottknoe  that  the  process  and  practice 
of  pitweedinfs  m  causes  which,  popularly  speaking, 
do  not  come  into  court  at  all,  should  be  of  the  most 
simple  character,  and  of  the  least  possible  expense 
to  the  parties. 

We  start,  therefore,  with  the  feet,  as  ascertained 
from  the  returns  referred  to.  that  in  the  vast  ma- 
jority of  actions  commenced  there  is  no  disputed 
question  between  the  parties,  dther  of  law  or  fact. 
The  defendant  perfectlv  well  knows  what  the  claim 
is,  and  requires  no  information  on  the  subject,  and 
the  writ  merely  operates  to  compel  immediate  pay- 
ment from  a.neoessitoas  or  backward  debtor  of  a 
known  and  admitted  debt  Now,  as  the  object  of 
the  dedaratian  is  to  give  information  to  the  defend- 
ant ajid  as,  to  do  so  with  effect,  some  particularity 
and  predsim  must  be  required,  it  seems  to  ns  that 
the  combination  of  the  writ  and  declaration  together 
would  lead  to  greater  expense  than  is  at  present 
incurred.  It  would  render  a  declaration  necessary 
in  every  caae;  whilst,  as  we  have  seen,  in  one-hau 
of  the  actions  actually  commenced  no  declaration  is 
ptepaied  or  required.  We  are  certain  that  it  would 
lead  to  the  employment  of  counsel  in  actions  in 
which  they  are  not  now  consulted  at  all.  This  would 
caose  a  very  great  increase  of  expense ;  and,  con- 
ridering  also  now  imixutant  it  is  that  a  creditor 
should  not  be  delayed  when  his  debtor  is  dther 
about  to  leave  the  country,  or  to  assign  over  his 
property,  or  is  attem|>ting  to  evade  service,  we  think 
that  the  first  or  initiatory  step  in  a  suit  ahoald  be 
attainable  ata  moment's  prepsiatioa,  and  be  in  a 
form  so  simple  that  a  mistake  or  error  can  hardly 
occur.  We  therefore  recommend  tiiat  the  two  pro. 
ceedinp  shall  continue  distinct;  and  we  think  that 
a  provision  which  we  are  about  to  propose  will  prac- 
tiaally  effect  the  benefit  contemplated  by  those  who 
advocate  the  combination  without  the  accompanying 
evil. 

The  practice  which  we  suggest  is,  that  whenever 
the  cause  is  defended  (which  is  evidenced  by  the 
appearance)  there  should  be  a  declantion,  or,  in 
other  words,  a  legal  statement  of  the  claim';  bat 
when  the  defendant  does  not  appear,  and  has  neither 
the  power  nor  intention  to  defend  the  action  (which 
is  the  ease,  as  we  have  shewn,  in  a  great  nuyority  of 
instanoea),  we  think  that  in  all  actions  for  liquidated 
demands,  if  there  be  indorsed  on  the  back  of  the 
writ  a  substantial  particular  of  the  plaintiff's  daim, 
the  declaration  may  be  safely  dispensed  witli  alto, 
gather.  This  alteration  would  be  of  advantage  in 
various  ways.  The  defendant  who  dees  not  mean 
to  oppose  or  defend  the  sotion  frequently  shifts  his 
place  of  residence  for  the  purpose  of  obstruction 
and  dday.  This  sometimes  causes  very  consider- 
able delay,  expense,  and  trouble  to  a  plaintiff  in  pie- 
paring  tha  dedaration  and  the  notice  of  dedantion, 
and  in  serving  such  notice,  and,  when  a  rule  to  com. 
pote  is  necessary,  in  drawing  up  and  serving  the 
rule  to  shew  caose  and  the  rule  aosolate.  Even  if  a 
defendant  wishes  to  stay  proceedings  without  further 
expense,  on  the  writ  bemg  served,  mere  acquiescence 
in  the  prooeedin|[  uainst  him  will  not  effect  his 
object ;  he  is  obliged  to  sign  a  cognmit,  or  give  a 
consent  to  a  judge's  order  for  payment ;  and  in 
either  case  the  costs  of  appearance,  dedaration,  and 


(a)  No  ssparata  aooooat  of  dafaadad  sad  oadefaided 
eaasas  was  k«pt  by  the  msrshtl  of  the  Qaaen'i  Bianh  in 
ttayaarUIP. 


other  mattesa  wholly  iifiedless  i 

inc  to  onr  reoommandation,  a  plaintiff  will  be 

Selled  to  take  bnt  one  step,  vix.  serve  tha  writ;  tht 
efendaat  need  take  none  i  and  the  jodcment  wiutk 
the  plaintiff  seeks,  and  the  defmdant  does  notdia. 
pute,  will  be  obtained  at  a  very  tiiflin|;  eqiense.  It 
msy  be  urged  that  if  the  demidant  u  otdy  to  haae 
one  notice  a  greater  opportunity  for  fiiad  tmi. 
mistake  is  tciven.  This  is  true ;  but  we  are  —iTtinil 
that  on  the  whole  defendants  will  be  benefitaiVr 
the  alteration.  They  will  have  the  paiticnlan  af 
the  claim  eight  days  soonor  than  at  prnarnt,  sod 
conseqoently  a  longer  time  to  prepare  tiieir  ddeaea. 
Iliese  particulars  need  not  now  be  given  iritfa  tha 
writ,  but  when  served  with  the  writ  as  we  propaa^ 
they  would  be  served  personally,  and  an  affidavit  sf 
that  service  would  be  necnsary  before  the  pUtfff 
could  proceed.  Execution  would  not  iasae  a  daa 
sooner,  and  a  large  amount  of  coats  woold  be  mnnL 
Without  shutting  our  eyes  to  the  poasibBity  of  fiosadl 
being  committed,  and  of  there  being  inactitiaaeni 
who  might  reaort  to  them,  we  know  that  in  fnetioa 
there  are  very  few  simply  fictitious  cases  of  praleadad 
service  of  writs,  and  we  believe  that  where  penoat 
are  willing  to  commit  a  fraud  of  this  t^aracter  («UA 
it  must  be  remembered  involves  peijnry.  with  all  Hi 
risks  and  penalties),  they  will  be  as  reatdy  to  eoaaait 
it  in  respect  of  two  documents  as  of  one.  As  to  tha 
chances  of  mistake,  pldotiffs  are  very  careAd  in  this 
respect.  When  proceediogs  are  set  aside  < 
are  incuned,  and  the  application  for  tlw  ; 
creates  delay.  The  expense  of  an  uadefandei 
in  debt  on  a  bill  of  exchange  or  iiioiiiisaoi|  aote  at 
present  amounts  to  from  seven  to  nine  poaalk 
That  of  an  undefended  action  in  asmaipsil  iora 
similar  cause  of  action  amounts  to  from  twelve  tt 
fifteen  pounds.  If  the  above  proposals  be  adopted^ 
it  vrill  probably  not  exceed  one-half  of  tiie  \ant 
sum,  or  about  from  4/.  to  5f.  at  the  atmost;  sad 
when  it  is  considered  how  many  nndefeoded  aatisM 
there  are  in  the  three  conrta  annually,  the  great  in- 
portancr  of  auch  a  reduction  of  expenae  beooaias  at 
once  apparent. 

We  therefore  propose  that  in  all  cases  where  (la 
claim  is  for  a  debt,  or  sidistantially  for  a  Sf  airtiM 
demand  in  money,  with  or  without  interest,  ai,  ttt 
example,  on  a  bill  of  exchange,  promtssary  not^ 
cheque,  bond,  or  covenant  und»'  seal,  or  oa  a 
statute,  or  for  any  simple  contract  ddit,  or 
on  a  cuaiantee  when  the  claim  aniaat  tkt 
plineipar  is  in  respect  of  a  debt,  u>e  pMl. 
tiff  may  indorse  upon  the  writ  a  parlieBbr  of  tk 
daim  m  the  form  or  to  the  effect  shown  in  tk» 
Appendix  B.  (No.  4),  and  if  he  shall  hare  done  sc^ 
shall,  in  case  of  non-appearance  of  tbe  dHfarfsnt,  (M 
at  liberty  to  sign  final  judgment  oa  wftieh  no  ana 
shall  lie;  and  that  thim  shall  be  a  fixed  aaate 
costs,  for  which  judgment  may  also  be  signed,  tb» 
plaintiff  being  at  liberty  to  daun  Airtlwr  costs,  s^ 
ject  to  taxation.  This  will  save  macb  trouble  sad 
expense;  and  as  one  great  object  which  we  expect  ts 
effect  by  the  alteration  will  be  the  saving  ofeacpsMSta 
defendants,  we  think  that  execution  shovld  net  iaaf 
until  the  expiration  of  eight  days  attar  the  tiavfiv 
appearance,  so  that  there  may  be  no  temptaliao  far 
them  to  appear  in  actions  whidi  wotdd  not  otlaa- 
wise  be  defended,  to  obtain  the  delay  of  tha  tiaa 
allowed  for  pleading. 

By  the  preaent  practice  it  is  necessarr,  ii 
for  bquidirted  debts,  that  there  should  be  i 
upon  thevrrit  of  summons  the  anKnmt  of  ddhta 
costs  claimed  by  the  plaintiff,  togetiier  with  sal 
that  on  payment  of  debt  and  costs  within  foar  imt, 
proeeedines  will  be  stayed.  It  isabo  necaasarylMI 
the  writ  should  be  indorsed  with  the  name  aad  phea 
of  abode  of  the  plaintiff  when  no  attuiuey  is  eM> 
ployed,  and  in  other  cases  with  that  of  the  alti 
or  agent  by  whom  the  writ  is  sued  oat  Wa  ' 
the  practice  in  these  respects  advantageoaa, 
propose  that  the  preeent  indorsements  sball 
except  where  the  plaintiff  makea  the  mora  wp^i 
dal  indorsement  to  which  we  have  above  luAiiii^ 
in  which  case  it  shall  not  be  neoeasary  to  aoate  tha 
indorsement  now  required  of  debt  and  coatL  *&• 
present  indorsements  are  compulsory  on  the  plsi*' 
tiff,  and  are  for  the  benefit  of  the  ddendaat;  aad  as 
we  propose  merely  to  permit  and  not  to  coatpid,  th0 
more  special  indorsement  it  is  not  necessary  to  pa^ 
vide  for  the  continuance  of  the  present  indocaeaneak 
as  to  debt  and  costs  where  the  special  oaa  ia  not 
adopted. 

We  think  that  in  all  cases  there  slundd  be  <■• 
dorsed  on  the  dedaration  the  demand  of  the  ^aa: 
and  that  if  no  plea  be  delivered,  and  the  oanse  of 
action  besnch  as  either  was  or  might  have  baaa 
spedally  indorsed  upon  the  writ,  the  jnilgiaia< 
should  be  the  final,  with  a  fixed  sum  for  oosta^  aalM 
the  plaintiff  dsims  more,  in  which  case  the  eaito 
must  be  taxed.  We  also  tiiink  that  if  the  special  ln> 
dorsement  be  not  made  in  cases  where  it  might  haaB 


been,  the  plaintiff,  who  by  such  omiasioa 
declaration   necessary,  should   be    entitled  to   a* 
greater  costs  than  if  ne  had  made  the  indorsasiaart 
and  signed  judgment  on  noa-appearaaoe. 

Next,  as  to  tus  pleading  of  the  defeadaat,  w»  pM- 
pose  that  there  abouUba  one  oniferB  time  farIM 
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MMriaot  to  i^Mt,  «te.,  eight  imf.  Tte  pmrnak 
HMMeeofkllowliiKfcar  dm  MifiB  towncMwit 
faMOraiiieBtly  short  in  dafciuM  sotiMS,  taA  eon-  ! 
trnfHteAf  the  ezpnue  is  hwrwsrt  by  nyeatRl  sam- 
tiMises  for  tisse.  Whan  flw  period  is  thw  steaded 
««lm  fortimewindoabttMe  w>tbeiDadei»iMMh| 
of  eoone  as  >t  pieeent. 

We  recomnend  the  elMUIien  of  the  niit  te  plead.  I 
ItkfaiconeeiTable  bow  this  veaatioas  practioe  can 
hsM  siriisiated  so  lon^.  Itisanera  hrap  fcrplain- 
ttk.  ItbanidleraetrMmidwiBndehythe'planitiff, 
of  which  Oe  defendaat  ha*  «•  notice,  nd  forwfaieh 
he  tterer  inqoifes  eieept  with  •  view  to  onaplahi 
of  an  imgalaritr.  H  is  no  niwaali  ii  that  Hha  d«- 
awad  of  a  pies  lias  ever  been  nnrie,  as  the  deaund 
WMt  he  served,  and  the  rale  need  net. 

The  notice  to  plead  is  at  preeent  in  geawal 
Imwpowtod  with  the  denHmd  of  pisa,  bat  we 
ttink  that  nethior  more  is  nesaaaiy  than  Oe 
Smiia  of  the  phit.  We  likewise  tUnk  &at 
•I  (Idea  to  plead  s«beeqasat  pleadhip  sherid 
fen  aboUAed,  and  that  their  deKveiy  oaght 
W!he  enforced  hjr  a  fmr  days'  deaand,  non- 
«MD|flhBice  with  which  shoald  entide  the  patfy  de- 
MMfcahn  to  sign  jodgBMBt. 

The  appHcatlen  for  leaf  to  plead  senjtsl  mattareis 
MtyvoMnt  attended  with  eDnsMcsnble  expenae,  «rtiieh 
lIMaary oases  is  thrownaway.iBBsmiiehaBit  Isassatter 
-4f  coarse  to  grant  sodi  leave  in  naoMtons  eases  of 
4lrdbiary  oecnrreneBS,  and  if  the  tarn  of  asnmiaons 
«V  Mie  wese  not  required  hjr  llie  pnctlee,  the  partiaB 
<WM  protiabljr  agree  as  to  tiie  pisas  to  be  aiwwed. 
^tM  rue  to  plead  sereraloaMen,  wUcb  is  dmwn  op 
4M  of  coarse  in  certain  cases  andAed  in  the  13th  role 
«r  Coart  of  TMnitjr  Tens,  I  Wa.  4,  and  hi  others.  U 
«ndar  tbs  sssm  ride  obtnoed  on  tlie 
4)  Judge's  order  altswing  tiM 
rendand  necossai  |  at  present 
atatote  of  the  foivth  of  Qaeen  Anne,  cliapter  six 
taan,  which  oentempla(«I  that  Oe  Isare  of  the  Court 
<ho«dbegiTen,  hotit  isof  noaae  whataoerer.  In 
ORlev  to  simpBfy  the  pioceadin«s  in  this  respect,  and 
to  ^Banish  their  expense,  we  propose  tliat  no  teare 
toplaod  serofal  nuttereshaW  be  nsnssasry  where  the 
aMosite  party  indorsee  a  consent  on  an  abatmet  of 
tte  nieae ;  that  the  role  to  plead  sareral  matters  shall 
be  sMlisfaed,  and  that  a  jaig^t  order  for  that  pnr- 
poao  shall  sofiice  in  aU  cases  where  a  judge's  order  is 
noceesary;  that  all  ohjediotts  to  the  pleading  of 
ooseeal  pleaa,  en  the  groaad  that  the^  aw  foonded  on 
the  same  subject  matter,  shall  be  disposed  of  upon 
the  snmmoDS  to  plead  serorsl  matters;  and  uist 
leaTO  to  plead  sereral  matters  alull  not  be  necessary 
in  cases  where  the  mlo  to  plead  serersl  matters  is 
BrDW  obtafaied  as  of  comae,  or  in  the  case  of  socb 
osiliaary  pleas  as  payaient,  ascord  aad  satisfaction, 
lalsMO,  not  gnilty,  denial  that  tite  dose  is  the  plain- 

wUoh   aie  osnally  allowed  by  the  jadfs  es  of 

Certaia  pleas  and  otter  plsadiiHs  at  prssent  re- 
-mroM  the  signature  of  oeaaacL    This  is  wbdly  nee- 
jsae*  aad  nMrely  adds  to  the  expense  of  the  peoseed 
ImtH   we  therefore  suggest  that  the  agnatnre  of 
awiiiaol  should  no  longer  be  required  to  any  plea  or 


TW  rale  to  suuipa>i»  therelbw^Bppeawtoaease- 
less  and  interloBs,  and  we  rscemaMad  its  aboiilion. 

In  other  eases  of  liquidated  demands,  if  the  aetion 
of  ddit  be  raemlsd  to,  final  jndgDMnt  may  be  sifpsed, 
as  befvre  stated,  forwantof  aplea,aBdeseeabonat 
oaee  hsaed;  hat  if  oeveaaat  or  asi— i|wi<  be  re- 
sorted to,  and  the  rde  to  eonpato  bo  insipalieBble  to 
the  caae,  iaterloeatory  jadgmeB*  most  be  signed, 
and  a  jury  summoned,  under  a  writ  of  iaqairy,  to 
aasess  the  amount  of  damages,  wWdi  in  the  great 
UMgority  of  casse  really  is  not  and  nerer  had  been  in 
dispirte.  The  costs  inconnd  by  tfaie  step  amoont  to 
nsuiy  aiN. ;  and  as  than  is  na  snbstsntiil  difcrence 
between  the  aotioa  of  debt  aad  those  of  lurtiaant 
and  assaaiysrt  wbsre  a  liqaMatad  amoant  is  iinaht 
poee  that  in  sil  astions  for 


,  I  WIS.  4,  aoo  n  ouars,  is 
Hoad  on  the  production  of 
the  picas  to  be  pleaded,  is 
■eat  Dy  the  language  of  the 
Qaeen  Anne,  chapter  siz- 


to  be  reeoreaed,  wo 

thoja  ^ 


sfaaU  he  final. 


If  tte  defendant  doea  not  pleed,  the  plamtiff  is 
entitled  to  sign  jadgment. 

In  actions  of  debt  (except  in  some  Csw  caaest  as 
Car  trahle  Taloe  for  net  setting  out  tithes,  or  when 
Iba  debt  is  made  payable  in  fiiragn  money),  the 
jwigaient  is  final  tor  the  debt  claimed  in  the  doda- 
•aOon,  and  execniion  mav  at  once  iasae,  npoa 
which  it  is  the  plaintifTs  duty  to  indorse  tlM  real 
tmrnmnt  of  the  debttobelamd;  and  this  practice 
iafoud  to  work  weU.  At  first  sight,  iodesd,  one 
ssaaM  imagine  that  the  dtcnmstsnoe  of  a  idaintiff 
MiM  parautted  to  issns  exeentioB  for  an  asaonnt  to 


litrarilj  fixed  by  hhaself  would  lead  to 

and  oppression;  but  nothing  of  the  Idnd  occurs  in 
nriictice,  for  the  consequences  of  suing  out  execuiion 
tot  more  than  is  really  doe  are  so  mndi  to  be 
Wrided  that  the  greatest  posdble  can  is  taken  to 
MbAbo  the  claim  to  the  trnis  amomt  of  the  debt. 

In  every  form  of  aetion,  except  debt,  an  ioter- 
toentory  jadgment  only  is  signed,  and  the  amount  to 
ttUdi  the  plaintur  is  entitted  is  ascertained  by  the 
^Mdietof  a  jury  on  a  writ  of  inquiry,  or  by  a  rule  to 
eompote,  the  latter  of  whidi  is  allowed  only  to 
oat  tain  cases  of  deoiaads  liquidated  by  a  written 
AMitraet,  and  is  in  snbstaace  an  order  ol  the  Cotnt 
ttat  it  be  referred  to  the  Master,  to  ascertain  the 
•meant  to  be  reoorered  by  the  final  jnikpnent.  It 
la  an  expensive  proceeding,  purely  foimaC  invohring 
«ffidavita,  briefo  to  conned,  and  otiier  costs,  and  it 
it  aeldom  or  nerer  mentioned  to  the  Court. 

The  costs  of  an  undefended  action  on  a  bill  of  ex- 
change or  promissory  note  in  ammpiit,  in  which 
the  rnle  to  compute  is  necessary,  are  from  twelve  to 
-HAeeo  pounds ;  in  debt,  in  which  the  rule  is  unne- 
eeaaary,  from  seven  to  nine  pounds.  In  the  majority 
of  tbeae  cases  the  action  of  debt  is  mdntainable. 
tbonch  not  always  resorted  to.  The  same  remark 
•ppwe  with  equal  force  where  the  action  of  covenant 
1»  adopted,  instead  of  dd>t,  toreoorer  aanm  esrtain, 
i«ftt  faitetes^  seeared  br  deed. 


THE  LAWYER. 

iTwUlbareoMmbeMd  that  prior  to  the  paaaing 
of  the  I  &  a  Viet,  c  110,  a  debtor  niffht  be 
taken  ona  writof  caTiMW  by  the  simple  ffiinc  of 
an  affidavit  of  debt  if  the  creditor  believed  he 
was  about  to  quit  the  cotmtiy.  The  writ  issned 
aa  a  matter  of  aooiaa,  and  the  ftcilitf  with 
wfaidi  arraata  were  m  this  manner  obtmnad 
led,  no  doubt,  to  nnmerons  casea  of  abnae  by 
the  creditor  and  of  hardship  upon  the  debtor. 
To  remedy  this  a  piwrision  waa  made  in  the 
abore  itatute,  which  linrited  the  power  of 
holding  to  baU  to  caace  which  were  bmnxbt 
before  a  jodge  of  a  Buperior  Court,  who  had  a 
discretion  to  order  an  aneat.  But  it  was  found 
in  practice  that  this  provision,  which  had  been 
gencroaaly  made  in  favoor  of  the  subject, 
waa  open  to  abuse  by  fraudulent  debtora,  who, 
dorinf;  the  interval  which  most  neeeawuily 
elapse  before  the  writ  could  be  obtained,  had 
opportunity  to  make  away  with  their  property, 
and  paaa  Myond  the  jurisdiction  of  the  courts. 
With  the  view  of  obviatng  aa  fior  aa  may  be 
this  mischief  the  Lepaiatnie  paaaed  last  ses- 
sion "An  Act  to  facilitate  the  more  speedy 
Arrest  of  Absconding  Debtors"  (14  &  15 
Vict,  c  53),  which  we  inserted  in  oar  Journal 
entire  last  wade  Bj  that  nsefhl  statate  au- 
thority is  given  to  Commissioners  of  Bank- 
ruptcy and  to  the  Judges  of  any  district 
County  Court,  except  the  Counhr  Court 
Judges  acting  in  the  counties  of  Middlesex 
and  Surrey,  o*  application  by  a  arsditor,  and 
due  proof  Irf  affidavit  that  a  debt  of  201.  or 
upwards  is  owing  to  such  creditor,  and  that 
there  is  probable  eanse  for  believing  that  the 
debtor  ia  abont  to  quit  the  kingdom,  to  grant 
a  warrant  to  the  messenger  of  the  Gowt  of 
Bankruptcy  or  the  High  Bailiff  of  the  said 
County  Court,  to  arrest  the  said  debtor,  and 
him  safely  keep  until  be  has  given  bail  or 
deposited  the  debt  and  costs  of  the  warrant ; 
pnmdad  that  every  ersditar  so  acting,  aad  in 
cases  wfaers  no  action  is  pending,  shall  canse 
a  writ  of  eapioMto  issue,  and  before  the  issuing 
of  the  writ  shall  canse  a  writ  of  summons  4o 
be  issued  against  such  debtor,  and  such  ct^mu, 
if  be  be  already  in  eoatody  nndsr  the  wanant, 
shall  be  served  on  him  within  seven  days  from 
the  date  of  the  warrant.  These  wariauts  are 
to  be  auxiliary  to  the  processes  now  in  use, 
and  of  no  e£Eect  whatever  as  a  protection  to 
the  person  on  whose  behalf  they  are  issued, 
unless  a  writ  of  oe^ifM  be  issned  and  served 
as  directed  by  this  Act  The  time  and  place 
of  the  debtor's  arrest  are  to  be  indorsed  on 
the  warrant,  and  upon  its  production  the 
sheriffs  are  to  receive  and  retain  sueh  debtor. 
As  soon  as  ths  person  arrested  under  the  arar- 
rant  is  taken  into  custody  by  the  capias,  the 
warrant  is  to  expire.  Any  person  for  whose 
arrest  a  warrant  has  been  granted,  may,  either 
before  or  after  arrest  under  ths  warrant,  and 
befbrs  tiie  eapsos  shall  have  iasoad,  apply 
to  any  Commissioner  of  Bankruptcy,  County 
Court  Judge,  or  Judge  of  Superior  Court, 
for  a  rule  calling  on  the  creditor  to  shew 
cause  why  tho  warrant  should  not  be 
set  amde  if  applicatiaa  be  made  before 
ari«i^«r  wfaytbe  debtor  itmid  aot  bft^Ki* 


eharged  out  of  custody  if  made  afker  amaC ; 
and  such  Commiasioaer  or  Jadge  may  make 
absolute  or  discharge  saeh  role,  aad  make 
such  order  as  to  caata  as  to  him  shall  seem  fit. 
A  form  of  wanant  for  apprehenaion,  aad  a 
warning  to  defendant,  and  a  table  of  Sses,  toe 
pven  in  sehedube  annexed  to  the  Act.  Sndi 
are  the  leading  provisions  of  this  Act.  That 
it  will  be  found  extremely  serviceable  in  coubp 
teracting  the  designs  oif  irandulent  debton 
cannot  Be  doobted.  Ita  distinetrve  featoivii 
the  extension  of  power  dready  possessed  bf 
the  jndges  of  the  Superior  Courts  to  la<ad 
jndges,  Dy  which  the  dday  which  has  operated 
so  unfavonraMy  to  Uis  interest  of  araweis  ia 
in  a  great  degree  aroidad. 

EouiTY  PRAcncB.— Two  points  of  |m» 
tice  worthy  of  note  are  reported  in  onr  laaf. 
In  Baekham  v.  Cooptr,  17  Law  T.  283,  it  was 
ruled  that  where,  ea  tlie  calling  on  of  a  claim 
for  bearing  the  plaintiff  does  not  appear,  Ofo 
dsfendaot  is  not  entitled  to  the  disrmsMl  of 
the  claim  with  costs,  widiont  producing,  before 
the  rising  of  the  Court,  an  affidavit  of  servicB 
of  the  writ  of  summons.  In  the  other  case  it 
was  hdd  that  a  petition  by  infants  for  the  a^ 
poiatmsnt  of  a  guardian  must  be  preaeutad 
by  tbehr  next  friend.  ( Re  RtuteWs  B$tat«,  If 
Law  T.  382.)         

NEW  YORK  CODE. 
Wa  invite  attenthm  to  a  letter  addressed  to  oi  by 
Mr.  J.  F.  Hav,  accompanying  the  copy  of  a  set  of 
pleadings  in  an  action  on  a  bond  now  pending  in  the 

?nprenMi|Conrt,  county  Jefferson,  state  of  New  York, 
t  will  be  seen  Uiat  the  claim  and  answer  cannot  ddn 
the  oMrit  of  brevity  over  our  system  of  pleadin|(; 
whilst  there  is  ia  us  forms  less  deamess  aad  em- 
tainty  than  in  those  in  nee  in  our  own  eoorts.  The 
plea  of  Nan  ttt  faetum  whaeh  we  nss,  is  somettiag 
shortsr  than  the  form  here  easployed. 

Atthta  time,  when  a  large  and  inftientfad  bedv  ct. 
the  Profosdon  are  disposed  to  beland  the  New  Yodc 
Code,  and  to  hold  it  no  as  a  modd  for  the  change 
in  onr  system  of  pleadlog,  which  is  now  inevitable 
this  example  of  stating  an  issue  under  the  New 
York  Code  will  be  sought  with  curiosity,  and  real 
with  interest.  The  Profosdon  is  indebted  to  Mr. 
Ham  for  his  obliging  snelosare,  and  we  have  yitt^ 
son  in  making  onr  aduunfladgments  for  hia  UUU 
nessinthismaMsr. 

Bn,— Otesrving  by  the  speedies  in  riiillsaiiim 
and  the  proeeedings  and  reports  of  the  Common  Law 
CoasadMooen  in  Bndand,  that  coosidnable  h». 
tstest  is  taken  in  England  in  the  workings  <rf  <to 
revised  Code  of  PMoedore  (as  H  U  caUed)  of  tte 
Slateof  New  Yolk,  combising  the  practise  of  law 
aad  eqaity  together,— I  have,  at  some  little  troiMtl 
psoeared  a  copy  <rf  the  pleadings  (which  I  inclose)  m 
a  ease  now  ia  urugrsss,  in  a  ooanty  in  the  state  4( 
New  York,  aAaidng  this  province. 

TIm  aetion  is  brought  on  a  bond  (a  copy  of  wMA 
is  attached  to  the  pleadingii  and  herewith  niclaae^ 
in  whi(^  tte  esase  of  aetion  and  the  fosts  ansidk 
cisotiy  sat  forth  for  the  purpose  of  understandiag 
the  case. 

The  action  was  oommenoed  about  the  7th  of  VdMru- 
ary  last,  and  I  am  informed  that  all  doe  diligeae* 
has  been  used  to  get  liie  caae  down  to  trial,  bat  that 
under  the  provMons  in  their  code  of  applying  for  uA 
obtaining  leave  to  amend  tbdr  pleadings,  in  a  maonat 
simSar  to  that  recommended  by  the  Common  LaW 
Commissioners  in  England,  a  final  usswer  to  the 
complaint  eoald  not  be  obtained  ontil  the  SMi  oC 
July  hut 

The  New  Yoik  eode  looks  very  fine  in  theory,  b«t 
I  am  told  worits  very  differently  in  pmctioe;  st 
much  so,  that  withb  the  hut  few  weeks  the  tieglS> 
latore  of  the  State  of  New  York  have  passed  a  law 
rseiiiAjr  the  rttitid  eod*.  I  have  not  as  yet  beta 
able  to  procure  a  copy  of  the  alterations,  but  am  in* 
formed  tint  they  are  very  extendve  and  important. 

I  have  faidosed  theee  docnmenta  to  you,  knowing 
the  influence  yon  possess  in  the  Profession,  with  the 
expectation  that  yon  will  malce  soeh  use  of  them,  in 
guiding  the  Law  Sodetiea,  Common  Law  and  Equity 
Commissioners,  and  the  Legislature,  in  adopting  a 
new  code  of  practice  in  England,  which  now  seems 
inevitable,  and  which,  as  soon  as  adopted  in  Engbm^ 
will  beadopted  in  this  country  also,  as  your  matdW 
experience  and  sound  jadgment  may  siugest 
I  am,  Sir,  yours,  &c.  J.  P.  Ham, 

Chief  Clerk  in  theoiSceof  theHon.  Joka 
O.  Maodonald,  M.P.  for  Kingston,  SoB- 
dtor  to  the  Commercial  Bank,  and  to  th* 
l^tist  and  Loan  Company  of  Uppet 


UagMon,  doiada,  Aogait  1^  1851. 
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SUPKEMB  COURT,  COUNTY  of  JEFFERSON 

(Bute  of  New  York). 
Jamm  Alliw  againat  Ibabilla  Adauson. 
Amended  complaint. 
■  Jamm  AllsD,  pUintilT,  eomplains  of  InbeDa  Adam- 
MD,  defendant,  and  sa^i,  that  on  the  I3th  day  of 
June,  in  the  year  1833,  at  Kingiton,  in  Upper  Ca- 
nada, then  ao  called,  the  defendant,  then  being  a 
ringle  woman,  by  name  Isabella  Hope,  and  who  waa 
■fterwirda  married  to  and  became  the  wife  of  Wil- 
liam Adamaon,  then  of  .Frederiekabnrg,  in  Upper 
Canada  aforeaaid,  made  and  executed  under  her 
band  and  aeal,  by  the  name  of  laabella  Hope,  and 
delivered  to  the  wid  plaintiff,  her  penal  bond  in  the 
penalty  of  one  thousand  pounds  currency  of  the 
province  of  Canada,  whereby  ahe  acknowledged  her- 
■df  to  be  held  and  flrmly  bound  to  the  aaid  Jamea 
Allan  in  said  ^al  sum  to  be  paid  to  him,  his  exe- 
.colon,  adminiatratora,  or  aacigns,  to  which  payment 
to  be  made  abe  bound  beraelf  firmly  by  aaid  bond 
bearing  date  aforesaid,  to  which  the  following  recital 
and  conditions  were  annexed,  viz. : — 

"  Wbereaa  Uiere  ia  a  purpose  of  marriace  between 
^VUliam  Adamaon,  of  the  townahip  of  Fredericka- 
bnrg,  aorgeon,  and  the  aaid  laabella  Hope;  and 
whoeas  the  said  William  Adamson  ia  a  retired  sur- 
geon in  the  Bengal  Establishment,  and  for  several 
years  past  has  been  a  contributor  to  the  Bengal  Mi- 
litary Widows'  Fund,  by  means  whereof,  in  the 
«T«nt  of  his  death,  his  widow  will  be  entitled  to 
teoeivean  annuity  during  her  widowhood  amounting 
to  about  two  hundred  and  forty  pounds,  arising  from 
tbe  s^d  Bengal  Military  Widows'  Fund,  and  the 
pension  usually  allotted  to  the  widow  of  an  officer 
of  tbe  Baat-India  Company.    And  whereas,  in  con 


sideration  of  tbe  benefit  and  advantage  arising  to 

Mid  Isabella  Hope  firom  the  proposed  marriage, 

•aid  William  Adamaon  had  made  it  a  condition  pre- 
cedent on  tlie  marriage-contract  or  agreement  be- 
tween them,  that  the  aaid  Isabella  Hope  should  by 
her  bond  or  obligation  assure  to  Augustus  Henry 
Adamson,  son  of  the  said  Amiiam  Adamson,  and 
l4tnra  Jnlia  Adamson,  daughter  of  tbe  aaid  William 
Adamaon,  each,  the  yieariy  anm  of  fifty  pounda,  ao 
long  as  she,  tbe  said  uabeUa  Hope,  may  continue  the 
widow  of  him,  the  said  William  Adamson,  in  ease 
■he  survives  Um,  the  said  William  Adamson ;  and 
in  the  event  of  the  death  of  either  or  both  ^  the 
Hid  children  of  said  William  Adamson,  then  the  said 
Isabella  Hope,  in  the  event  of  her  widowhood  as 
■foresaid,  and  during  the  continuance  of  the  same, 
to  assure  to  the  executors  or  administrators  of  tiie 
■aid  children  respectively,  tbe  said  yearly  sum  of 
fifty  pounds  each;  and  whereas  the  said  James 
Allen  nath  been  nominated  and  appointed  to  act  as 
trustee  fbr  said  children,  and  to  guard  and  protect 
Areb  interests  in  the  premises,  and  to  receive  the  said 
bond  or  obligation  from  said  Isabella  Hope  in  his 
own  name,  but  the  moneys  secured  by  the  same  to 
be  anpUed  by  him  for  the  use  and  benefit  of  said 
.diildien  and  of  their  respec^ve  executors  or  admi- 
nististota.  Now,  the  condition  of  this  obligation 
if  such,  that  if  the  said  Isabella  Hope,  her  bdrs, 
•xeoaton,  or  administrators  do  and  shall  yeariy 
and  everv  year  from  and  after  tlie  death  of  him,  the 
•aid  William  Adamson,  and  as  long  as  she  remains 
JUs  widow,  pay  or  canse  to  be  paid  to  him,  the  aaid 
James  Allen,  hia  executors,  aduinialntors.  or  cer- 
tain attorney,  the  aum  of  one  hundred  pounda  of 
lawful  money  of  Canada,  without  abMement,  delay, 
deduction,  defalcalioa  whatsoever,  then  this  obliga- 
tioB  to  be  void  and  of  nofione  or  effect  whatsoever; 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

Tbe  nlaintiff  farther  complaining  saith,  that  the 
aaid  Isabella  was  manied  to  and  became  toe  wtfe  of 
the  said  William  Adamson  after  the  execntton  of 
said  bond,  and  after  said  marriage,  and  on  or  about 
the  2nd  day  of  Februarr,  in  the  vear  1846,  the  said 
^Mniliam  died,  leaving  the  said  defendant  his  widow ; 
and  that  she  hath  been  ever  since  hit  death,  and 
■till  if,  sach  widow;  but  has  not  paid  to  the  pUuntiff 
the  said  one  hundred  pounda,  which  is  equal  to  lour 
handnd  doUan  in  each,  evei^,  or  any  year  after  toe 
death  of  aaid  William  Adamaon,  or  any  part  thereof, 
but  has  neglected  and  lefaaed  to  pay  the  same; 
wbeiefbre,  toe  plaintiff  demands  judgment  aninst 
the  defendant  for  the  sum  of  two  thousand  doUars, 
•od  tbe  interest  on  tbe  amount  from  toe  time  the 
payments  respectively  became  due,  besides  tlie  coati 
Mtbe  action. 

Clarkb  andCALTiM, 
Cbnr  ^Drfmimfe  Antwtr. 
Jams  Allsn  v.  Isabslla  Aoausom. 

And  the  said  Isabella  Adamson  comes  and  for 
answer  to  laid  plaintiff's  amended  complaint,  on  in- 
ftrmatioa  and  Mirf,  denies  that  on  tbe  I3to  day  of 
Jnne,  1833,  at  Kingston,  in  Upper  Canada,  the  de- 
Candant,  than  a  single  woman,  made  and  executed 
nnder  her  hand  and  aeal,  by  the  name  of  Isabella 
Hope,  and  delivered  the  same  to  said  plaintiS  bar 
penal  bond,  in  the  penalty  of  one  tbouaand  pounds 
currency  of  the  province  of  Upper  r.n«iit_  in  man- 
Bar  and  form  and  fnr  tbe  pnrpoaea  stated  and  set 
fgftbki  laid  cnmplalntt  ud  ^-t-^Ti  dankikoo 


mfbrmation  and  belief,  that  there  was  any  eoodition 
annexed,  as  is  untruly  stated  in  said  complaint. 

And  said  defendant  denies,  on  information  and 
belief,  that  tbe  became  the  wife  of  William  Adam- 
son after  the  execution  of  such  bond,  or  that  the  aaid 
William  Adamaon  died  in  February  1846,  or  that  ahe 
baa  not  had  tbe  anm  of  money  mentioned  and  set 
fbrto  in  aaid  complaint  in  manner  and  form  as  is 
therein  nntmly  stated. 

And  the  defendant  denies  that  there  is  any  sum 
whatever  due  to  said  plaintiff  a*  stated  in  said  com- 
plaint. And  said  defendant,  for  a  iiirther  and  distinct 
deftace  to  this  action  sava,  oa  i>{/bifiHi/»on  «iwi  beti^, 
that  tbe  said  pretended  bond  and  obligation  set  up  m 
said  complaint  ia  not  her  deed.  And  aaid  defendant, 
for  a  further  defiance,  on  information  and  belief, 
states  that  toe  said  pretended  bond  (if  made  at  all) 
was  made  upon  and  for  tbe  sole  consideration  that 
ahe  should  receive  at  and  after  the  deato  of  aaid 
William  Adamaon,  a  widow'a  pension  from  the  Ben- 
gal Military  Widows'  Fund,  the  penaion  actually 
allotted  to  toe  widow  of  an  officcer  in  the  aervioe  M 
the  Eaat  India  Company,  which,  in  case  of  her 
intermarriage  and  her  survivorship,  was  represented, 
she  would  M  entitled  to  and  would  be  received  by  her 
during  her  widowhood,  whereas  in  truto  and  in  feet 
toe  said  laabella  was  not,  by  reason  of  auch  inter- 
marriage and  aurvivorship,  nor  is  now  a  pensioner 
Xn  aaid  fund  or  any  other  fund  whatever  from  and 
r  toe  death  of  aaid  William  Adamaon,  and  ia  not 
entitled  to  and  hato  not  received  afartbiini  from  aaid 
fund  or  any  otoer  fund  pertaining  or  in  anywise 
belonging  thereto,  by  means  whereof  the  defendant 
avers  that  said  recitti  in  said  liond,  being  facts  ob- 
tained by  said  William  Adamson,  are  and  were 
untrue  and  unfounded  in  fact,  wherefore  defendant 
aaito  that  by  reason  thereof  the  consideration  of  aaid 
pretended  bond  wholly  and  totally  foiled,  and  ^the 
defendant  will,  on  the  trial  of  this  cause,  claim  for 
this  reason  to  be  hence  diamiased  wito  her  reaaon- 
able  costs  and  cliaiges  in  this  behalf  moat  wrongfully 
sustained. 

And  said  defendant  fortoer  answering  a^  amended 
complaint,  and  for  a  further  distinct  defence  to  ttiia 
action,  states  that  by  the  recital  of  said  pretended 
bond,  it  is  recited  and  set  forto  and  so  pretended  and 
represented  by  aaid  Adamaon  at  tbe  time  of  the  pre- 
tended execution  toereof,  toat  the  aaid  William 
Adamaon,  for  several  years  previous  toereto,  bad 
been  a  contributor  to  tlie  Bengal  Militan  Widows' 
Fond,  by  means  of  which,  in  toe  event  of^  hit  death, 
hia  widow  would  be  entitled  to  receive  an  annni^ 
daring  her  widowhood  amounting  to  about  two 
hundred  and  forty  pounds,  arising  from  aaid  Bengal 
Military  Widows'  Fund,  and  tbe  pension  commonly 
allotted  to  the  widow  of  an  officer  in  the  aerrice  of 
the  Eaat-India  Company,  and  in  oonsideratioo  of  the 
benefit  and  advantage  accruing  to  toe  said  Isabella 
Hope  from  the  proposed  marriage  as  represented  by 
said  Adamson,  and  recited  in  said  pretended  bond, 
the  said  pretended  bond  or  obligation  was  made,  exe- 
cuted, and  delivered,  and  upon  none  other,  and  for 
toe  purpose  of  diverting  s^d  fund  to  tlie  children  of 
said  William  Adamaon  aftor  hia  deato,  wbidi  defend- 
ant might  receive  froxa  aaid  fund  the  said  bond  was 
made  to  toe  plaintiff,  wbereaa  in  truth  and  in  fact  the 
aaid  William  Adamaon  had  not  made,  and  did  not 
continoe  to  malie,  the  contributian  required  in  order 
to  secure  to  his  widow  such  pension,  and  the  defend- 
ant wholly  lost,  and  waa  aind  is  deprived  of  the 
benefit  thereof,  by  meana  whereof  auch  conaideration 
for  toe  aaid  bond  baa  wholly  foiled. 

And  aaid  defendant,  for  a  furtoer,  separate,  and 
diatinet  defence  to  aaid  action,  atotaa,  that  according 
to  tbe  bye-laws,  rules,  and  regulations  of  said  BengJ 
Military  Widows'  Fund,  all  persons  who  are  mem- 
bera  thereof,  and  wish  to  enable  toeir  widows  to  re- 
ceive toe  benefit  arising  tbereftt>m,  ahall  pay  into 
such  fond  a  yearly  sum  during  tbe  lifetime  of  said 
oflioer,  a  contribution  toereto  to  entida  the  widow  of 
tnch  person  to  tbe  benefit  thereoC 

That  it  waa,  at  tbe  time  of  the  execution  of  said 
pretended  bond,  folaely  represented  by  said  William 
Adamson  that  he  had  paid,  or  canaea  to  be  paid,  a 
yeariy  sum  or  contribution  to  aaid  fund  aa  required, 
and  in  purauaooe  of  tbe  rules  and  regulations  of  said 
Bengal  Military  Widows'  Fund  for  many  years  pre- 
vious thereto,  and  would  continue  to  pay  the  same, 
and  toat  in  case  of  their  intermarriage,  and  his  death 
and  her  surrivoraliip,  she  would  be  entitled  to  toe 
annuity  of  two  hundred  and  forty  pounds  per  annum 
during  ber  widowbood  by  reason  of  being  bis  widow. 
That  the  plaintiff  and  son-in-law  of  tbe  taid  William 
Adamson,  at  the  time  of  making  and  executing  said 
pretended  bond,  fully  understood  toe  condition  and 
conaideration  upon  which  the  aame  was  made,  and 
that  the  aaid  defendant,  relying  on  tooae  representa- 
tiom,  made  tbe  said  pretended  bond,  and  delivered 
it  to  him  tbe  said  plaintiff  upon  the  conaideiatioB, 
which,  defendant  avers,  farmed  a  condition  precedent 
in  the  marriage-contract  mentioned  in  said  bond,  and 
upon  tbe  consideration  and  condition  that  the  said 
William  Adamson,  then  being  a  contributor  to  said 
fond,  should  continue  to  nay,  after  the  intermarriage, 
a  yeariy  snm  to  said  fund  as  contributor  thereto,  to 
•nlitlo  tha  (aid  dafendant  to  tha  bwwtt  thvaoC  aa 


recited  in  said  pretended  bond,  and  fbr  no  other  p«- 

Kse,  and  for  no  other  consideiatioD.  That  tha  said 
nei&t  or  advautape  firom  said  fund,  in  cooaeqaenee 
of  such  inteniarnage,  depended  upon  a  imitinBenn 
beyond  the  power  or  oootrol  of  aaid  defrndnnt.  to 
wit,  that  the  said  WOliam  Adamson  ahooU  oooliBae 
himself  to  be  a  contributor  to  aaid  ioM.  and  afaoold 
at  all  timea,  daring  his  litatime,  pay.  or  caaae  to  be 
paid,  a  certain  yeariy  amount  aaoaotribator  t^iacto, 
to  entitle  the  widow  of  aaid  WilUam  Adamsoa  to  toe 
benefit  of  aaid  fund,  and  enable  ber  to  reoosafoa 
amount  mentioned  and  recited  in  said  bond.  "Hst 
toe  said  William  Adamson  was  not  a  contribotor  to 
said  fond  for  many  vears  previous  to  tha  time  g| 
such  inter-marriage  of  said  defendant  with  bsm,  nar 
did  he  at  any  time,  after  sach  alleged  inter-a 


pay,  or  cause  to  be  paid,  anf  part  or  portion  of  aaad 
thenueaaadi 


yeariy  contribution,  requiied  by 
tiona  of  aaid  Bengal  lulitaiy  Saeiety,  for  which  raa- 
■on  the  consideration  thereof  wholly  aod  toisfly 
foiled.  And  the  defendant  avos,  and  win  iaaaat  at 
the  trial  of  thiacaassk  that  by  means  of  those  sewl 
premises  tbe  said  boml  or  obligation  ia  fraadsleat  and 
void,  and  that  tha  said  reoted  hosid  upoa  sad 
William  Adamsoo's  representotioos  are  aad  weae 
untrue  and  unfounded  in  foct,  and  toerefoaa  said 
bond  waa  and  is  null  and  void.  That  said  drfandast, 
in  consequence  of  the  omisaion  of  aaid  WilBaa 
Adamson  to  ocmtributo  to  snc^  fond,  did  loas  sad 
lost  all  benefit  and  advantage  ariaing  theiafiuai  (ff 
any),  or  from  any  otoer  fund,  or  fiiom  any  olhar 
source  pertaining  thereto.  That  she  baa  no*  at  aay 
time,  eitoer  directly  or  indirectly,  received  i 
from  aaid  fund,  or  from  any  other  aoorce 
in  aaid  bond,  although  she  has  duly  appbed  for  toe 
same,  for  which  reason  the  defendant  win  daim  to 
be  hence  dismissed  wito  her  icasnuahle  ooala  aid 
charges  in  this  behalf  moat  wrongfolly  sastaiaed. 
6.  C.  SHiaMAit, 
Defiendant's  Att<»ney,  Watertowa.  N.  T. 

JefiSarson  .1  Isabella  Adamsoa,  the  a' 
Countr,  N.Y.  J  named  defendant,  betng  daly  g 
aays,  tlmt  she  has  read  or  beard  rewl  the  f 
answer,  and  knows  the  oontaote  thereof, 
the  same  is  true  of  her  own  knowledce,  eze^  thMe 
matters  toerein  stated,  to  be  on  iafomabea  aad 
belief,  and  as  to  those  matters  she  belie  »m  the  aame 
to  be  true.  I8ABBU.A  ADAmoK. 

Sworn  before  me,  tois  23rd  day  of  July,  USL 
RoBB>T  Lahsino,  Co.  Jndcr.  Je£  Os. 


QucriM. 

A.  B.  residing  and  holding  several  pablie  sppnint 
ments  (witoin  thirty  miles  of  Loodaa),  Is  i 
under  articlea  of  cterkship  to  C.  D.  Ite 
takea  out  his  certificate  aa  praetiaing  boto  in  tovB 
and  country;  but  the  prartice  in  the  ooaatiy  asisss 
entirely  from  tiie  connection  of  A.  B.  who  adviMa 
wito  clients,  and  receives  instructions,  ffis  asaaa 
is  on  the  office  door,  as  also  toat  of  C  D.  Tha  lattv 
in  foct  resides  in  London,  and  has  no  bouse  ar  piaee 
of  reaidence  in  the  couutry  ;  hot  wfaeoever  it  is  pt»- 
dent  that  the  professional  business  shoold  be  i 
intended  by  the  principal.  C.  D.  preaents 
and  of  course  the  proceedings,  of  whatever  i 
tion,  are  conducted  soMy  in  Ids  name. 

Is  not  this  a  colourable  serving  of  the  ) 
under  the  terms  of  the  Act,  and  si^  as  ooghtto  be 
objected  to  on  A.  B.  applying  to  pass  his  exnaita^ 
tion  ?  Or,  shonld  be  be  allowed  to  pass  his  «■■■&• 
nation,  and  then  miplication  to  be  made  to  toeCeaK 
to  strike  him  off  the  roll  ? 

Perhaps  some  of  your  correspondents  viB  be  ■» 

od  as  to  enlighten  the  soUcitota  in  the 
lood  referred  to,  who  think  they  ought  to 
and  endeavour  to  prevent  what  they  coaaadsr  to  be 
a  flagrant  evasion  of  the  Act. 


The  New  Chahcbbt  Act.— The  new  Act  n4  A 
15  Tict  c.  83)  to  improve  the  administratiaa  of  ja*. 
tice  in  the  Court  of  Cbaacerv,  and  to  the  Jadicial 
Committee  of  toe  Frivy  CoundU  has  just  beaa  isaoed. 
There  are  twenty-four  sections  to  the  Act.  Har 
Majesty  is  now  empowered  to  appoint  two  [iiaisaM 
to  be  judges  of  the  Court  of  Apfieal  in  Chaaoary, 
each  of  whom  is  to  appotot  a  aecretary,  aaber>  aM 
trainbearer.  From  the  1st  of  October  nest  the 
Court  of  Appeal  is  to  have  the  jurisdictioa  mam 
exercised  by  the  Lord  Cbaaodlor.  Any  slalalwj 
jurisdiction  exerdaed  by  the  Lord  Chaninellor  aa  a 
judge  in  Chancery  may  be  exercised  by  the  Cowt  of 
Appeal.  The  juriadiction  of  the  Tioe-Chanodlar  to 
bankruptcy  is  by  thia  Act  transferred  to  the  Cooi  at 
Appeal.  The  common  law  jodgea  may  sit  at  tfc* 
request  of  tbe  Lord  Chancellor,  and  the  dedsasa  off 
the  m^ority  is  to  be  binding.  An  appeal  is,  hsnr- 
ever,  given  to  toe  House  at  Lords.  Oas  jad^ 
appointad  under  this  Act  sitting  with  tha  laoad 
Chancellor,  or  both  Jndgea  sittuig,  to  farm  tta 
Courtof  Appeal.  When  the  Lord  Chaaoallar  ails 
alone  he  is  to  have  co-ordinate  jurisdiction  with  tfc* 
Courtof  AppeaL  One  of  the  jndgea  of  toe  Court  of 
Appeal  aaay  tit  for  the  Master  of  the  Bolls  «r  eaa  of 
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tiie  Tice-CIwDoenon.  The  jndcM  of  the  CoQit  of 
Appeal,  if  they  ue  Priry  Cknindllon,  are  to  be  of 
the  Jndidal  Committee.  No  matter  is  to  be  heard 
hj  the  Judicial  Committee  aoIeM  three  members  are 
nreaent,  exdusiTO  of  the  Lord  President  From  the 
llth  of  October  tbe  aalarr  of  the  Lord  Cluncellor  is 
to  l>e  10,000/.  inchiding  ttie  salary  as  Speaker  of  the 
House  of  Lords.  The  Master  of  the  RoUs  is  to 
have  tbe  ledneed  salwy  of  6,000/.  Tbe  judges  of 
the  Coturt  of  Appeal  are  eadi  to  hare  a  salary  of 
6,000/.  out  of  the  Suitors'  Fund.  Her  Ujjesty  may 
naot  them  an  annuity  on  resignation.  The  Lord 
Chwieellor  is  empoweied,  if  he  should  think  fit,  to  ap- 
point an  additional  regtotrar,  whose  salary  is  to  be 
naid  out  of  tbe  Suitors^  Fee  Fund.  Such  is  an  ont- 
une  of  the  New  Chancery  Act  under  which  arrange- 
menti  are  being  made  for  sitting  at  the  end  of  the 
present  vacation. 

Statistics  of  Litioation. — Some  curious  re- 
turns are  given  in  tbe  tint  report  of  the  Common 
Law  Commissionen,  jostprinted,  of  litigation  in  the 
oommon  law  courts  of  Westminster.  In  the  four 
rears,  1846, 1847, 1848,  and  1849,  the  three  courts 
issued  403,313  writa.  The  appearances  entered  were 
212,171.  The  rules  to  plead  were  156,629,  and  in 
that  period  the  judgments  signed  were  11,964.  The 
commissioners  renurk  that : — "  It  appears  that  one 
half  of  the  cases  in  which  writs  are  issued  begin  and 
end  with  the  first  step,  die  writ  of  summons— and 
,41iat  before  the  time  for  pleading  has  expired,  which 
varies  from  twelve  to  sixteen  days,  more  than  one- 
fourth  of  the  actions  in  which  appearaooes  have  been 
entered  are  settled;  the  probebuity  is,  that  all  of 
these  are  for  dear  and  undisputed  demands."  The 
commissioners  recommend  tnat  tbe  appeannces  to 
be  entered  and  the  rules  to  plead  shall  be  abolished, 
•nd  that  with  the  startling  bets  disclosed  by  the  sta- 
tistical information  that  the  proceedings  in  actions 
should  be  shortened.  The  number  of  rales  to  plead 
indicate  the  number  of  cases  in  which  declarationi 
have  been  delivered,  and  in  which  fliepUntiffs  have 
taken  the  step  to  force  the  defendant*  to  plead  or 
submit  to  judgment. 

Lamdlokd  and  Tbkant. — According  to  a  new 
Act  the  tenant  of  a  farm  may  remove  tbe  buildings 
and  fixtures  erected  by  him  on  fturms,  unless  the 
landlord  should  eleet  to  take  them.  The  growing 
crops  seized  and  sold  under  an  execution  for  debt 
jue,  nevertiielest,  to  be  liable  for  the  accruing  rent 


THE    MERCANTILE   LAWYER. 

Thc  only  case  of  interest  for  reriew  conttuoed 
in  OUT  bst  nnmber  is  that  of  7%e  Wave,  1 7 
Law  T.  285.  The  question  there  raised  was 
lihe  liability  of  the  owners  of  a  ship  (damaged 
by  tempestnous  weather)  under  a  bottomry 
.bond  Kiven  by  tbe  master  at  the  close  of  the 
•bip's  repairs,  the  repairs  having  been  com- 
menced on  mere  personal  credit,  and  no  notice 
giren  to  the  owners  of  the  intention  of  the 
parties  who  ordered  the  repair  of  the  ship  that 
utey  intended  to  take  sucli  a  bond.  A  corre- 
spondence between  die  parties  had  been  carried 
on  from  tbe  time  when  the  Teasel  put  into  port 
for  repairs  until  the  bond  was  given,  but  it  was 
found  to  contain  no  intimation  that  a  bond 
would  be  taken  until  the  repairs  were  nearly 
complete  and  the  vessel  on  the  point  of  suling. 
Tbe  Court  held  that  under  such  circumstances 
the  bond  conld  not  be  enforced,  the  repairs 
^vingbeen  in  tbe  first  instance  undertaken  on 
personal  credit,  and  there  having  been  no  notice 
given  that  •  bond  would  be  required.  This  is  a 
point  worthy  of  noting  in  Abbott  on  Shipping, 
Smith's  JUereantUe  Law,  and  any  other  work 
treating  questioxM  of  this  nature. 


THE  LAW  AND  THE  LAWYERS. 

(Aws  a*  Itcrnimg  Clmrieb.) 
Trk  Chancery  Commissioners  have  mtt  forth  a  series 
-of  interro^tories  on  the  subject  of  Evidence.  The 
document  is  a  qnaint  one,  and  has  been  drawn  up  in 
.strict  conformity  with  the  rules  recognised  by  the 
ablest  equity  dnftsmen  for  the  extraction  of  truth. 
The  point  on  which  the  Commissioners  require  to  be 
enligntened  is  dmply,  whether  tbe  system  of  oral 
eaamioation  whioh  prevails  in  Courts  of  Law  can 
advantageously  supersede  the  system  of  written  in- 
teirontorie*  with  whidi  Courts  of  Equity  are 
ftmiliar;  but  feeUng,  a*  they  profbarionally  do,  tiiat 
all  witnesses  are  either  fools  or  rogues,  unable  to 
comprehend  a  plain  question,  or  unwilling  to  give  a 

Slain  answer,  they  have  framed  their  beads  of  inquiry 
I  such  a  way  as  to  meet  every  possible  difficulty, 
wbetiier  arishig  from  ignorance  or  hostility,  and  have  | 


expanded  one  simple  query  into  fifteen  complicated 
interrogatories.  Now,  this  is  what  we  like — for 
whether  the  object  be  to  point  out  the  merits  or  de- 
merits of  a  particular  commodity  or  system,  there  is 
no  metiiod  so  efiectnal  as  that  of  fiimisbing  a  tample  i 
and  we  only  hope  that  the  Commiasioneis,  with  the 
view  of  more  efiectnallydeTelopingthissound  principle, 
have  taken  caie  that  their  "  hea&of  inquiry  "  should 
be  accompanied  by  a  circular  to  the  following  efTeet: — 
"  Have  or  hath  not  you,  or  either  and  wbidi  of  you, 
any  and  what  opinion,  belief,  knowledge,  or  informa- 
tion of,  or  respecting  any  and  which  cjuestion  or 
questions  asked,  noticed,  referred  to,  or  hinted  at,  in 
tbe  paper  writing  now  produced  and  shewn  to  yon  at 
this  time,  and  marked  with  a  title  or  heading  con- 
taining the  words  '  Chancery  Commission  ?*  If  yea, 
set  forth  a  full,  trae,  and  particalar  account  of  all 
such  opinion,  belief,  knowtedge,  and  information 
respectively,  according  to  the  bMtand  utmost  of  your 
ability,  with  your  respective  reason  or  reasops  for 
the  same  opinion  or  belief,  folly  and  at  large." 

We  do  not  ourselves  profess  to  have  been  applied 
to  by  the  Commissioners  for  assistance  in  this  matter; 
bnt  still,  as  tbe  subject  which  they  have  under  their 
consideration  is  one  of  paramount  importance  to  the 
interests  of  justice,  we  shall  perhaps  be  excused  by 
those  learned  gentlemen  if  we  venture,  albeit  un- 
asked, to  hazard  an  opinion  concerning  it.  And  we 
do  so  the  more  readily  because,  although  the  Com- 
missioners appear  to  have  sought  for  information 
solely  among  tbe  members  of  the  Chancery  Bar,  we 
cannot  help  fancying  that  the  public  have  some  right 
to  be  beard  respecting  a  matter  in  which,  as  suitors, 
tbey  are  so  deeply  concerned. 

In  order,  then,  to  ascertain  "  whether  any  and 
what  alteration,  or  alterations,"  are  required  m  the 
practice  of  taking  evidence  in  Chancery,  let  us  con- 
sider for  a  moment  what  that  practice  is.  The  first 
step  in  the  proceedings  is  taken  by  the  solidtor, 
who  instructs  counsd  to  "advise  upon  evidence, 
and  to  draw  interrogatories  accordingly."  Now,  it 
frequently  happens  that  the  counsel  is  not  informed 
what  witnesses  are  proposed  to  be  called ;  and  even 
if  be  knows  their  names,  he  is  not  acquainted  with 
their  characters  or  capacities.  The  only  course, 
therefore,  which  he  can  safely  adopt  is  to  tnme  a 
set  of  technical  questions,  which  nng  the  changes 
respecting  tiie  focts  to  be  proved  in  every  variety  of 
expression,  so  as  best  to  guard  against  the  possible 
prevarication  of  one  witness,  or  the  stupidity  of 
another.  Indeed  a  respectable  writer  on  the  law  of 
evidence  as  administered  in  Courts  of  Eiqiutty  does 
not  hesitate  to  assert  that  "  the  prolixity  of  a 
technical  interrogatory,  with  its  numerous  varia- 
tions, often  verging  on  tautology,  is  absolntely 
necenary ;  and  we  learn  from  the  late  Vice-Chan- 
cellor of  England — what  we  can  readily  believe 
that  "  the  preparation  of  interrogatorias  is  the  most 
difficult  thing  which  an  equity  counsel  has  to  do." 
The  questions,  however,  being  at  lengdi  framed  and 
duly  engrossed  on  parchment— for  without  calfskin 
no  judicial  notice  can  be  taken  of  them — the  second 
step  is  to  file  them  in  the  proper  office  for  the  use  of 
the  gentleman  who  is  to  examine  the  witnesses. 
This  functionary,  who  is  either  an  examiner  of  the 
Court  or  a  commissioner  specially  appointed,  accord- 
ing as  the  witnesses  reside  at  a  less  or  greater  dis- 
tance than  twenty  miles  firom  town,  next  proceeds 
to  discharge  his  duty ;  and  the  witnesses  being  sum- 
moned before  him,  be  examines  each  separately  and 
in  secret,  reading  over  tbe  interrogatories  in  succes- 
sion, and  taking  down  the  answers  in  tbe  first  per- 
son. If,  as  frequently  happens,  the  witness  cannot 
be  made  to  comprehend  the  legal  jargon  with  which 
the  draftsman  has  contrived  to  conceal  his  meaning, 
the  examiner  may  translate,  if  he  can,  the  techniul 
phraseology  into  popular  laognage.  But  he  has  no 
power  to  do  more  than  this ;  uid  therefore,  if  an 
interrogatory  be  framed  in  too  vague  or  too  definite 
a  manner,  so  as  not  to  admit  of  a  satisfitctory 
answer,  or  if  an  important  question  be  by  acddent 
omitted,  he  cannot  vary  the  one,  or  supply  the  other, 
but  tbe  defect  can  only  be  cured  by  a  special  appli- 
cation to  the  Court. 

As  soon  as  the  examination  in  chief  is  dosed,  the 
cross-examination,  which  is  conducted  by  means  of 
cross-interrogatorinprepared  beforehand,  theoreti- 
cally commences.  We  say  "  theoretically,*'  because' 
in  practice  there  is  no  such  thing  as  crosSTexamina- 
tion  in  equity  proceedings — counsel  having  long 
since  discovered  that,  unless  they  were  gifted  with 
tbe  spirit  of  prophecy,  it  would  be  ntteriy  impracti- 
cable for  them  to  draw  up  any  set  of  cross-questions 
which  could  be  of  the  slightest  service  in  elidting 
trath,  inasmuch  as  they  have  no  means  of  knowing 
either  what  the  witness  will  say,  or  even  what  he 
will  be  asked,  in  his  examination  in  chief.  "  I  have 
never,"  said  Mr.  Bell,  when  qoestioned  by  tbe 
former  Chanoery  Commissioners  on  this  subject, 
"ventured,  in  my  later  practice,  to  cross-examine 
a  witness,  unless  he  was  a  witness  whom  I  would 
otherwise  have  examined  in  chief,  or  to  extract  some 
fact  to  shew  that  he  was  interested."  The  testimony 
of  this  eminent  counsel  was  remarkably  confirmed  a 
few  months  back  by  Vice- Chancellor  Knight  Brace, 
wbo'avowed,  in  open  ooort,  that,  "aocoroing  to  idl 


experience,  the  fiicnlty  of  cross-examination  in  pro- 
ceedings in  equity  is  a  tacnl^  almost  worthless  to  pos- 
sess, and  one  the  exerdse  or  which  seldom  aaaists  the 
personwho  seeks  to  avul  himself  of  it."  Mr.  Plumer, 
also — who,  being  himself  an  examiner  of  the  Court, 
is  entitled  to  speak  nr  ea<A«(rd— gives  striking 
evidence  to  tbe  same  efiect;  and,  aitier  observing 
that  the  most  glaring  defect  in  the  system  qf  taking 
evidence  in  Chancery  is  the  total  exdnsion  of  any- 
thing like  an  effective  cross-examination,  he  adds, 
"  The  most  experienced  practitioners,  I  bdieve,  re- 
commend it  only  in  cases  where  the  witness  is  one 
whom  it  would  be  necessary  or  prudent  to  have 
examined  in  chief;  and  the  result  of  almost  every 
cross-examination  which  I  have  seen  ventured  upon 
has  confirmed  tbe  wisdom  of  that  advice."  HetiMn 
makes  a  remark,  the  practical  wisdom  of  which  mnst 
be  recognised  by  ertnj  sensible  man.  "The  mag- 
nitude of  such  a  defect  as  this,"  he  says,  "  needs  no 
comment.  It  leaves  the  examination  in  Chancery 
a  mere  ex  parte  proceeding,  and  little  better  than 
evidence  by  affidavit." 

To  the  sketch  above  given  we  need  only  add  tiie 
following  facts: — First,  that  it  is  the  duty  of  the 
examiner,  after  all  tbe  interrogatories  have  been 
gone  tiirough,  to  read  over  the  entire  deposition  to 
the  witness;  secondljr,  that  the  witness  is  then  at 
liberty  to  correct  any  inconsistendes  which  may  ap- 
pear between  different  parts  of  his  evidence ;  thirdfy, 
that  tbe  depositions,  when  finally  completed,  are, 
like  the  interrogatories,  engrossed  on  sldns  of  pardi- 
ment  by  clerks  swora  to  secrecy ;  fourthly,  that  any 
mistake  in  tbe  formal  heading  of  tbe  interrogatorias 
win  render  the  whole  utterly  uoperstive ;  and  lastiy, 
that  the  examiner  is  bound  by  oath  not  to  divulge  to 
any  of  the  parties  tbe  contents  of  the  deposiMna, 
until  the  evidence  is  closed  on  both  sides,  and  publi- 
cation, as  it  is  termed,  has  duly  passed.  The  public 
will  now  have  a  tolerable  idea  of  tbe  method  of 
taking  evidence  which  prevails  in  Courts  of 
Equity ;  and,  nnless  we  are  greatiy  mistalcen,  they 
will  not  be  slow  to  recognise  the  soundness  of  Lora 
Enkine's  Ofanion,  who  long  ago  denounced  the 
whole  system  as  "a  frail  aiul  imperfect  mode  of 
examining  into  facta."  We  shall  take  an  early  op- 
portunity of  reverting  to  this  subject,  and  of  point- 
ing out  in  what  manner  these  grievous  defects  may 
be  most  effectually  remedied. 


LEQAL    INTELLIGENCE. 

Trs  Nbw  Rolls  Orrica.— Great  inconvenience 
having  arisen  from  the  Umited  space  aCfbrded  to  tiie 
preservation  of  the  Rolls  of  Court  in  the  present 
building,  a  new  one,  under  the  sanction  of  Parlia- 
ment, has  been  resolved  upon,  in  the  space  behind 
the  Rolls  Court  in  Chancery-lane,  and  ranning  back 
to  Fetter-lane.  The  foonifations  of  the  new  boild- 
ing  have  already  been  partially  laid  down.  Tbe  new 
Record  Office  will  be,  we  are  informed,  in  keeping, 
with  respect  to  the  style  of  architecture,  with  the 
Judges' Chambers,  immediately  behindwhicliitisto be 
constructed.  The  new  building  is  not  to  come  out  Audi 
with  the  present  frontage  of  the  houses  in  Fetter-lane, 
as  room  will  be  left  to  make  the  present  inconve- 
nient and  crooked  appearance  and  formation  of  that 
thoronchfare  more  seemly  in  its  aspect  and  mo^ 
adapted  for  fadlitating  passenger  and  other  traffic. 
When  the  new  bnilding  is  completed,  it  will  be  a 
preat  improvement  exteriorly,  and  will  give,  in  ita 
interior  arrangements,  fadlities  which  have  not  been 
possessed  before  for  the  inspection  of  old  mana- 
scripts  and  rare  bnt  inatractive  documents. — Globe. 

Railway  Loams  and  tbb  Stamp  Laws.— Tbe 
recent  alterations  in  the  stamp  laws  now  enable  rail- 
way companies  to  receive  loans  as  low  as  100/.,  at 
which  rate  many  are  now  taking  them.  Formerly 
they  could  not  do  so  in  sums  of  less  than  400/.  or 
MXM. 

Money  Okdsrs.  —  Genkral  PosT-orrica, 
August,  1851.— The  undermentioned  offices  will  be 
opened  as  minor  money-order  offices  on  the  follow- 
days,  viz. : — On  the  1st  Septemher,  Leyburn,  York- 
shire ;  8th  September,  Fainingbam,  Kent ;  Princes 
Risborougb,  BucUnghamshire ;  Theale,  Berkshire: 
Wye,  Kent.- N.B.  Thoip  Arch,  Yorkshire,  uiserted 
in  the  list  for  Joly  last  (bstruciions  No.  ^  1851), 
should  be  designated  as  Boston  Spa,  Yorkshire. 

The  Rboistration.— On  Saturday  the  lists  of 
claims  and  objections  to  borough  and  county  voters 
were  pnblishea.  In  the  metropolitan  borougba  there 
are  not  more  than  fifty  daimanta  and  objections. 
The  daims  and  objections  for  the  county  are  very 
numerous.  In  the  dty  of  London,  there  are  on  the 
livery  list  214  objections,  and  only  two  claims.  In 
the  parish  lists  the  claims  and  objections  are  also 
numerous. 

Rkoistbation  or  Vortas.— The  revision  of  the 
lists  of  voten  for  tbe  next  session  cannot  commence 
before  the  15th  instant,  and  must  be  concluded  by 
the  31st  of  October.  In  the  late  session  an  Act  was 
passed  to  exempt  buigesses  and  freemen  in  certain 
cases  from  the  operation  of  an  Act  for  tbe  bet^ 
assessing  sad  collecting  of  the  poor-rates  and  high- 
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Scotca  Appbals  bbvobb  thb  Hodii  op  Lords. 
■  8»«M»  few  days  pievioo*  to  tbe  end  of  the  aeaaon, 
the  Lord  Cfaancellor  intinuted  that  he  would  aet 
•pntt  a  ittj  for  jndnnent*  in  the  appeal  cases  that 
lad  been  arsned  before  him  daring  the  seision.  -This 
4kt  of  jodgments  tnmod  oat  to  be  the  list  dar  of 
Hat  rnVixig  of  Pariiament,  and  aa  the  Honse  of  Lords 
iti  to  be  swept  and  garnished  for  the  Queen's  re- 
oaption  at  noon,  nine  o'clock  on  Friday  morning  last 
wm  the  boor  appointed  by  his  lordship  as  ginng 
-ample  room  and  margin  to  set  the  litigious  bosoms 
of  suitors  at  rest.  Accordingly,  at  peep  o'  day, 
mHiy  Queen's  connsel  and  staff  gowns,  with  a 
whalanx  of  reporters  and  interested  parties,  swarmed 
tt  the  gaudy  puriieas  of  the  hoose.  As  it  bad  been 
the  &shian  of  his  lordship  thronghont  the  session  to 
go  on  bearing  case  after  case  argued  without  ever 
fionoancing  a  judgment,  it  was,  of  course,  inno- 
oently  expected  that  he  would  cleanse  the  Augean 
stable  on  the  occasion,  and  thns  do  a  feat  the 
memory  of  whidi  would  not  be  obliterated  by  the 
sacceeding  pageant  itself.  There  had  been  aboat 
fiftean  cases  in  ail,  eight  of  which  were  Scotch,  and 
on  one  only  of  the  latter  had  jndgment  been  giren ; 
Hw  residne  indnding  the  Poor-law  cases,  the  Lin- 
'Uthgow  ease,  and  others  of  great  importance.  The 
flntcase  bespoke  was  one  nndsr  the  Winding-op 
Act,  and  half  an  hour  was  spent  in  telling  the  House 
OMt,  as  the  case  was  one  of  great  importance,  and 
the  jndges  were  oat  of  town,  no  decision  he  conld 
^re  woold  be  satishctory,  uid  thmefore  be  would 
BSTe  its  postponement.  Three  other  English  cases 
■wme  singled  oat  for  jndgmaat,  and  the  House  ad- 
Joomed  at  eleren  o  dodc.  Of  Sootch  cases  there 
•mM  none,  and  no  notice  was  taken  of  their  rxist- 
4000.  The  nnmeroos  litigants,  indading  all  the 
-able-bodied  paapan  of  Scotland,  will  thus  have  the 
-JKiibetion  of  deeping  over  their  wrongs  till  the  be- 
ginsiing  of  next  campaign  in  February  or  March, 
whaa  ttay  may  again  wake,  and  find  themselres 
oaee  more  fiunons  in  Chancery. — Okugote  Qm- 
ttUuiianal. 

jLproamtwitr  to  Govsbnuznt  Oppicbs. — By 
-an  Act  passed  in  the  late  session,  an  alteration  is 
-eActed  in  the  appoiBtment  to  offices  held  at  the 
fkaanre  of  the  Crown.  From  Henry  VIII.  war- 
N>is  of  apjpointmeot  were  necessary  to  be  passed 
nnder  the  Great  Seal ;  they  are  by  this  Act  dispensed 
with,  and  the  offices  of  the  Clerks  to  the  Signet  and 
Friry  Seal  are  abolished,  with  compensation  to  the 
boldera.  The  duty  of  the  Signet  Office  remaining  is 
to  be  performed  oy  the  S^xetary  of  State.  The 
Tkeasory  may  regalate  the  Priry  Seal  Office,  and  fix 
,Uie  aakries.  The  Act  will  take  eflect  on  the  3l8t  of 
December  next. 

Tbb  Nbw  Hodse  Duty. — At  Michaelmas  the 
■fint  half-year's  duty  under  the  new  Act  will  become 
pawble  of  6d.  in  the  ponnd  on  the  annual  ralue  of 
Iw.  and  upwards  on  shops,  warehouses,  See.,  and  of 
9d.  on  dwelliag-bonses  not  used  as  shops,  &c. 
way-rates  in  respect  of  small  tenements.  Under  the 
Bmbrm  Act  burgesses  and  freemen  had  a  reserved 
IJght  of  voting,  indnding  liverymen  of  the  City  of 
XJoodon;  and  by  another  Act,  13  &  14  Vict.  c.  99, 
mdi  persons  were  only  to  retain  the  right  while 
qpiiUfied  on  tbe  ground  of  rates.  It  is  provided  by 
tb*  present  Act  (14  &  15  Vict.  c.  39)  that  the  right 
of  Toting  raserved  by  tlie  provisions  of  the  2  &  3 
Wm.  4,  c.  45,  to  persons  than  entitled  is  not  to  be 
affected  by  the  diaage  of  rating  andar  the  13  &  14 
Vict.  c.  99.  Undertheword  "tenamant"  >a apart- 
aMot  may  be  indnded. 

VfxhTBAU  AND  Eppimo  F0BB8T8. — According 
to  a  late  Act  (14  &  15  Vict  e.  43),  the  Forest  of 
Hunanlt,  which  is  a  part  of  Waltbam  Forest,  is  to 
be  disafforested,  and  public  roads  may  be  made.  The 
Act  is  not  to  extend  to  Epping  Forest.  Certain 
poor  widows  are  entitled  to  a  load  of  timber  once  a 
year,  on  Easter  Monday,  or  to  Ss.  when  they  cannot 
inocore  a  team  to  carry  it  away.  By  tbe  Act  their 
rights  are  to  be  ascertained  and  the  amount  invested, 
■0  that  at  the  end  of  every  year  the  dividends  are  to 
be  expended  in  fael  for  the  widows,  and  the  same 
distributed  at  Christmas.  The  Act  ia  to  be  enforoed 
by  commissionen  to  be  appointed. 

Inclosubb  Commission.— The  q)edsl  report  of 
the  commissioners  has  been  presented  to  both 
Houses  of  Parliament.  It  appears  that  sinoe  the 
presentation  of  the  annual  report  on  this  subject  the 
necessary  consents  have' been  received  to  twelve  pro- 
ved indosures  in  6ie  several  counties  of  Eraex, 
Yoric,  Devon,  Surrey,  Hereford,  Lincoln,  Sussex, 
SoBthampton,  Suffolk,  Kent,  and  Middlesex. 

Thb  New  FObest  at  SotrrBAMProN. — ^An  Act 
of  Parliametit  was  passed  on  the  7th  ult.  to  extin- 
nish  tbe  right  of  tbe  Crown  to  deer  in  the  New 
Forest,  and  to  give  compensation  in  lieu  thereof. 
Among  the  provisions  is  tbe  followin^^ — "  That  it 
(hall  be  lawful  for  her  M^oty,  her  heirs  and  snc- 
eesaors,  by  warrant  under  the  royal  sfgn  manual,  to 
give  and  grant  licences  to  any  person  or  persons  to 
nnnt,  hawK,  fish,  and  fowl  ^npon  and  over  tbe  said 
Ibrest."  Persons  who  daim  tl^e  right  of  common 
■re  to  deliver  thdr  daims  to  the  reAeren,  who  are 
to  bold  a  meeting  for  the  porjiose.    The  claims  may 


be  objected  to,  and  are  to  be  decided  by  the  jodge 
of  the  County  Court  of  Southampton.  A  part  of 
the  forest  is  to  be  inclosed,  and  public  roads  are  to 
be  formed.    The  Act  is  the  14  &  15  Vict.  c.  76. 

Accidents  to  Stbam-boats. — According  to 
the  late  Act  on  steam  navigation  (14  &  15  Vict, 
c.  79),  all  acddents  caused  by  steam- boats,  or 
(o  tbe  vessel  or  tbe  machinery,  are  to  be  reported 
to  the  Board  of  Trade  within  twenty-four  hours  of 
the  same,  under  a  penalty  of  50{. 

Convicts  under  Transportation.  —  A  Par- 
liamentary paper  was  issued  on  Wednesday  con- 
taining a  resolution  of  certain  magistrates  m  Ire- 
land, protesting  against  the  liberation  of  certain 
criminals  sentenced  to  transportation,  who  were 
again  let  loose  on  sodety.  'They  state  that  several 
of  the  criminals,  who  were  discharged  becsnse  they 
behaved  well  in  prison,  have  smce  committed 
offences  and  some  have  been  convicted. 


THE    GAZETTES. 


Simkruiitt. 

OaatU,  Seft.  a. 
Bovnr,  Ditxas,  wine  mtrohant,  Mwk-laoe,  Ci^,  and 
Oolden-aqnare,  St.  Junw'i,  Wntmisster,  Sept  13,  at 
one,  Oot.  U,  at  aleTen,  Bsainghall-«t.    Off.  aa.  Caonui. 
Sol.  Iiswia,   Albsny-conrt-yara,    Piooadillj.     F«titioD, 
Aug.  27. 
IiXiCKncs,  WnLuic  Hbbo,  ooMh-maker,  Keanioiton-row, 
KmningtoB.  8«pt.  B  usd  Oot.  17,  Kt  two,  BialnKii*U.<t. 
Off.  u.  Whitmore.    Bob.  Gates  Bad  Boa,  f  eBaluindi.«t. 
Petition,  Sept.  1. 
UmouT,  Jobs,  oa«peBt«r,Kis(<t»n-npon-Hiill,  Sept.  17 
and  Oct.  15,  at  twalve,  Kingaton-apoa-HaD.    Off.  aa. 
Carrlck.    Sol.  Saxelbye,  Hall.    Petition,  Ang.  St. 
HawicAir,  Hxvbt  Asun,  slotUer,  iemwj-n.  AMgate, 
and  Cbtneh^t.  Shoraditcfa,  Sept.  8,  at  alann,  Oei.  17, 
at  twdva,  BaainghaU^t.    Off.  as.  Cannan,    Sols.  Kead 
and  Co.  Fridajy-at.  Chaapaide;  and  Sale  aadCo.  Han- 
oheatar.    Petitian,  Aug.  z7. 
PimsoH,  MATTaxw,  iroDmonger,  Sooth  SMelds,  Sept.  16 
and  Oot.  17,  at  one,  Neweaaae.apoD-'^Qa.     Off.  aa. 
Bakar.     Sola.  Croaby  and  Oompton,  Ohiireh.aoart,  Old 
Jewry  i  and  Hojrle,  Nswaastla^poa-iyaa.     Fatftioa, 
Ang.  26. 
Faxbav,  WnuAM  Juna  and  CATHxaraa,  silk  dreca, 
Hare-at.  Bethnal-green,  Sept.  13,  at  aleren,  Oct.  11,  at 
two,  Baainsball-at.    Off.  aa.  Pennell,    Sola.  Croaby  and 
Compton,  Chnxsli^oart,  Old  Jewry.    Petition,  Ang.  29. 
FanuTS,  Jomr,  graeer,  Loagton,  StaOndahire,  Sept.  16 
and  Oct.  7,  at  aleren,  BinBiogbam.     Off.  aa.  Valpy. 
Sols.  Bvana  aod  Son,  Liverpool,  and  Bnnth,  Birming- 
ham.   Petition,  Ang.  21. 
Snures,  Wnuuf,  jim.   bookaeller,   Paternoater-row, 
Sept.  8,  at  half-paat  eleven,  Oct.  17,  at  eleven,  Baaine- 
ball-Bt.    Off.  aa.  Whitmore.    Sol.  OldUy,  Oroaby-haU- 
ohambara,  Biahopsgata  at.    FetitiMi,  Ang.  IB. 
Taoars,  Boaaar,  laat  manofaotorer,  Stafford,  Sept.  16 
and  Oot.  7,  at  nalf-paat  eleven,  Bimungham.    Off.  aa. 
WUtmore.  Sol.  Smith,  Biraunghsm.  Petition,  Aog.  26. 
Wau,  JoKir,  and  Wai.l,  Thomas    Touas,  brewera, 
Chatham,    Sept.  8,  at   half-paat  one,  and  Oot.  17,  at 
oae,  BaainghaOpat.    Off.  aa.  Whitmore.     Sda.  Wri^t 
and  Boaaar,  Loadon-et.  Fenofaarelvat.  Fatitioa,  Ana.  22. 
WxsB,  TaoHia,  okithier,  Stoarbridge,  Woraaaterahire, 
Sent.  16  and  Oct.  7,  at  half.paat  ueven,  BirminKham. 
Off.  aa.  Chriatie.    Sola.  Sndth,  Binningham ;  and  Price, 
Stoarbridge.    Petition,  Aug.  23. 

OautU,  a»ft.  6. 
BavnanKL,  Jobv,  brewer,  WindMr,  Sept.  IS,  at  half, 
past  twelv*.  Get.  2a,  at  twelve,  Baaiiigkall.at.    Com. 
Faoa.    Off.  as.  Cannaa.    Sob.  Lawraaoe,  Flaws,  and 
Binar,  Old  Jewnr-ohambara ;  Boony  and  Son,  Mawbarr. 
Petition,  Aog.  16. 
Foivur,  Jomr,  and  Faow,  Bobxst,  joinera  and  baildera, 
KteKaton-npon-HnD,  Sept.  24  and  Oct.  22,  at  half-paat 
twalve,  Leads.    Com.  Weat.    Off.  aa.  Oarrick.     Sob. 
Tkomey   and    Son,    and    Ligfatfoot,    Earnahaw,   and 
Franklah,  Kiagaton-apoD-Holl.    FetitioB,  Sept.  1. 
FoBarm,  Boasai  Niuov,  riotnaller,  Bimiiai^ism,  Sapt. 
16,  at  half.paat  eleveo,  Oct.  6,  at  half-paat  ten,  Birming- 
ham.   Com.    Balgny.    Off.  aa.   Talpj.     SoL  Bartbet, 
Waterk>o4t.  Birmmgham.    PetiUoo,  Aog,  tis. 
HmtPOBD,  Joait  Lmia,  miliar,  Stoka  Oibrial,  Devon- 
•hira,  Sept.  17  and  Oct.  8,  at  one,  Exeter.    Com.  Bare. 
Off.    aa.    Hemamaa.     Sob.   Wmdeatt,   Totaaaj   and 
Terrell,  St.  Martin's-lane,  Exeter.    FetitiOB,  Aug.  28. 
If IwsTXts,  TaoKia  Eswabd,  drqier,  St.  Andrtw'a-plain, 
ITorwich,  Sept.  13,  at  one,  Oot.  IB,  at  eleveo,  Baaing- 
hall-at.    Com.  Ooolbam.   OS.  aa.  Peanell.   Sob.  Hard- 
wick,  Davu,  and  Bradborv,  Wesirera'-liall,  Baiinghall 
at.    Petition,  Aog.  23. 
VAi.BXTiSB,JoHi^taa  dsalar  and  grooer,  Vorthampton, 
Sept.  13,  at  halKisat  one,  Oct.  24,  at  oae,  Baainghul-at. 
Com.  Fane.    OiT  as.  Whitmore.    Sob.  Miller  and  Carr, 
Eaatcheap.    Petition,  Sept.  3. 
Wimta,    naBBaioa,    aad    taAW,  Hmntr  Ifemnoa, 
drapata  and  milliaaia,  LivMrpool,  Sept.  10andOct.7.at 
«levaB,  lavarnpaL  Com.  Vvrtj.  Off.  aa.  Horgao.  Sob. 
Ariaon  and  Pritt,  Cook-alreet,  Liverpool,  and  ICaaon, 
Xoira-ohambera,  17,  Lronmonger-laae.  Petition,  Aag.2i. 
BAITKBUFTOIES  ANITULLED. 
OasttU,  Strt.  3. 
ItMtdnf,  J.    aootionaar,  Brynmawr,  Breokaookshin, 
Aog.  29. 

fhiattt,  Sept.  t. 

Saigh,  W.  H.  flonr  and  malt  itotor,  Wakeileld,  Aug.  29. 

— IVy,  A.  B.  chemist.  Mile-end-road,  6^.  S.— .JIaye>,  H. 

tailor,  Bagaat-at.  Sept.  %.~Bmm,  3.  groear,  Dari.  Kent, 

Sept.  8.  ___^ 

awigrafiit*  tor  \\t  Sniin  etCirftfltn. 

Oanttt,  Aug.  26. 

Oendaw.  J.  ireomongar  (retired  from  baaiaasa),  6t. 

Hdier'a,  Jersey,  Jnly  S4.     Tmst.  3.  Oardnsr,  gent. 


Bogday.  Bob.  F.&abb^Ba|dsy,  8.  !.»«.  j_. 
and  0.  Catbr,  Ben-jard,  Dodon'^mtMi-SS 
L.  licenaed  rictnaUar,  Tipton,  SUIotUatTiTj 
Tmsta.  Q.  England  and  Q.  1.  Sa|Ui>it,«iaKakna 
Dudley.  Sol.  J.  Bollon,  DuSttf.—En^  t  ^ 
draler,  Maochealer,  Jidy  M.  Tnist.  i.  LeKHMT 
Minnbeater.  Bol.  E.  Bent,  Ktaelintn.-hMr^ 
and  ElUoH,  O.  millwrighte  aad  te|iHm.ha7aia 
Grimsby,  Linooloshira,  Avf.  15.  Tni^.  H.  LYaJn 
iron  merohant,  SinKSton-apoQ-Holl,  uul  R.  Oo;,^^ 
Great  Grimsby.  Sol.  G.  Babb,  Ornt  "-—'7  W^ 
W.  publican  and  fiumer,  Untoa,  IMtribr,  Iw\ 
Tmata.  J,  Gretton,  common  brevsr,  Bsftos-i|o»-^^ 
and  8.  Higgott,  farmer,  VeiriuU-psTk,  StutiUL  U.1 
Baaa,  Bartoa-apoa.Trent^lTrwltj.C.  7uJT.g«a 
twiatera.  HadderaAeld,  Ani.  8.  Tniu  T.  Innit;,  ja 
eotton^ptnner,  Bo1ton4e.Hoon,  W.  HotW«i^  i^at, 
Manchester,  and  M.  Haffne,  nucbiae  naker,  Tahr^ 
mill,  near  Holdbam.  Bolt.  J.  C.  LsTfodc,  HqdiaML 
and  J.  Oraenhalgh,  arBolton4s-Moon. 

SomiM,  T.  printer,  beetaelln',  ud  BBiMr,  Bv 
oombe,  Davonahire,  Aog.  1.  Tnili.  A.  Dnii,  nto, 
nfhworobe,  B.  Bowdaa,  yaonua,  las,  B«i)Ht<i,  mi 
H. K. Bowden,  yeomaa^OonlMuilia  H J.E^ 
Barnata^.— SfeorA,  W.  boiUcr,  HMiw,  i^.  B. 
Troata.  J.  A.  Tidier,  merchaat,  Kjt,  C.iUiiki,i» 
manger,  and  B.  Breeds,  merchsat,  Butiw  HI 
Breeds.  Hastings.— irnsM,  T.  joiict  adhdl>.b% 
Ash,  Weat  Derby,  LaacaaUrs,  Ai(.  2)  Traa.  f .la 
deraoa,  Dnrasrrmaa,  Birkasksad,  tsd  8.S.1Ii(«bi, 
book-keeper.  Knotty  Ash.  Sol.  I.  Wvi  rnat- 
JaclcKm,  3.  innkeeper,  Benttejr,  \<Mm,  i>|.  li 
Trust'.  J.  Johnaon,  wine  aad  spirit  am)t8t,Vat4M 
Deame.  Sob.  Mason  aadWriftbt,  D«iaW.-U% 
J.  T.  wine  aad  spirit  aaKbaat,  Xid.  Ik  t  fiat 
J.  Boord,  diataiar,  BariholaaiaviiDst,  iribW.  U. 
P.  8.  Brisler,  Paaoraa-lana,  Cknasiat.-IUa,  1.1 
ud  JM^.  W.  linendiwers,  Haberi>iWi>ilk.E3ila, 
Ang.  8.  Trosta.  W.  M.  Wettjl,  winknwn  !••• 
lane,  AldermaabtuT,  uid  D.  Bmitli,  {Mlrai^Vodd 
Sol.  Snrr  and  OribUe,  Loml)anl4l-IWiai,e.al 
Htttlh,  3.  drapara,  BinainghaBi,  int.  U  Tnk.  lit 
monda.  banker,  Binatagkaa,  W.  BitteWi  mtaa 
man,  Manohaater,  and  F.  Daiasiit,wMjiu»is»i,iM» 
manboiT.  Sob.  Sole  and  Tnnar,  AUimiihn  -IW, 
.T.  and  CZori;,  O.  irooara  andnrenaM^nlm,****. 
Bath.  Ang.  9.  I^t.  J.  Bai»,  vlulwlt  |mt,  BtWs. 
Bol.W.B«van,  Briafad. 

VartamtMW  WmM. 

thattt.Aif.X-  .^ 

MtitrtoK,  3.  H.  and  .Baam,  C.  phakin,  fe.Mi> 
Oot.  1 .  Debta  paid  by  BoDsn.-Bnw^  t  is4  (WaJ. 
B.  lime  maatera,  BoshaO,  Ant.  B.  DtUtniJVrhn. 
—Oartt,  W.  L.  and  O.  srattonH;!,  Iii*!. i—*r 
Onelur,  3.  B.  and  0>.  straw  Unast  ui  U  us* 
tnrera,  Coventry.— Eb^oiwt  and  Em,  <«•  ■""•J' 
Preaton.  Joty  24.  DabU  paid  by  Iil«|k-Mr, S. 
BeppU,  3.  and  WotUr,  H.  whdessfe  rwnial  if«J 
Fencharch-at.  Aog.  16.— ffri)^  fl«l4«<  •(  (VW- 
urn,  T.  C.  and  Cb.  n«  a>«f)Mal  CM Osfar.an^ 
coal  merohaota,  and  maannetaren  doit,  usu  m 
Norwich,  Fort  and  Co.  coal  merelitliislawij"" 
of  coke,  Boalogoe,  aa  regards  Wiri,h|i1U«;l"; 
garda  Ooldsmid,  Sept  16,  I8SO1  ••n(v4>.l'?'I*5 


aaregarda  Gregory,  July  26.  DeMi  psiJ '?**!' f 
Oibeon ;  at  Boologne,  by  York.-iisM'.  fl  aj  'JJ 
bntldera,  Tring,  Ang.  2.  Debts  nH  bj  Ii.»  mji 
atirveyor,  Tring.— Hood,  Bird,  "l  J^'^.'^jE 
tnrera,  Liraghborongh,  as  rerardi  BW,  wB  '^ 
paid  by  Hood  and  Pillinaa.-JViw,  W.  "J***??! 
and  apotheoariea,  Leeds,  Ang.  Wcffriii 
Totata,  3.  oommlaaion  agents,  Boadrnna,  y-.i-T? 
MU  and  Bktaaa,  snrgaons  and  ap(illM(»iet.teW« 
Hay  a\.—atamMtMd  and  AusUw,  »««  "JV???; 
Austerlands,  within  Saddleworth,  Am.  >t-''|"^'J 
fit/«toii«,  meroera  and  taikna,  St  kf^n,  ^K^^ 
aad  .SorrsM,  aatgaana^  Aa.  Epaea  aad  Im'** 

BaiUf,  C.  and  Jiny.  V.  hotel  lad  ^^ 
Kingaton-apoB-Thamea,  Ang. 28.  T>^m'I^SC 
Bairfaad  OUokI,  teadaabra,  HaddaiiMd,l«*  "T 
paid  by  Shaard.— OtaMMI,  T.  aad  a.  •;''*XoS 
bhanta,  Ehoiy-st.  PSmSoo,  Aug.  tS.  D«'i«  P?5*a 
eve.— Cl»»«»,  W.  and  T.  W.  attorafji  "*  ""^ 
Poatehaet  aod  HadderaOdd,  Aai.  It^-P"*^!? 


Debta  pdd  by  J.  DobeD.-jfcW,  <'™*'iSr5 
ironmoogera,  Fore-at.  Ang.  27.— ^"J'l,*'\iL*J. 
and  ahare  broken,  Cbaaga^lby', CoiaULf^L, 
Bykyn,  Ang.  23.— Jhrrar  aad  1W<J,  ''*'2l* 
Pndaey,  Ang.  2«.  Debta  paid  by  ^w^  -£  imI. 
whoTeaale  drnggirta,  Wottmriiam  sad  fW^iTU. 
Debta  paid  hr  eiU.-aMi(M>,  JJ^-TSaC. 
fonndera  and  ahip  amiths,  Uyapod,  Aof  w-'T^iu 

oariaa.  Fenoknroh^t.  aa  regards  Ckfdsti jW^ 
.fiagrt,  T.  and  F.  atoaemaaoDa  aad  Vt!''°'^^^ti 
Eocleaton.  May  1.  Deblapaid  by  T.  ^ITfTjA 
Colftr,  attonuya  aad  aolioilon,  Dartfod.  w  »  j^ 
BnMm,  and  Ob.  merchants,  Fr-"— '-^  " 
Lee,  3.  aad  T.  and  Cooftr,  W.  ni 
Nottingham,  Ang.  1.— Xord.  >■  1 
waste  apinnera,  Bakewood.  near  •;"-,--._a-. ba"- 
if««.VJ.  A.  aad  B.  andW».  ^-^"^^M^ 
field,  aaregarda  J.  A.  Msrfin,  t^Hj^- J^^^X^ 
Martin,  and  3.  Naylor.-Jftoa,  W.  »1»"2  )«s>, 
mannlkotorera,  Badlbrd,  Ang.  V~^tlaiLl.i- 
attorneya,  Wewoaatla,  JoJy  l.-»»»r.  *J^JS'^  M 
damaak  mannbatarata,  Halib&AW-?-  '^TSai, 
BaiMr.-Jto<ia<l,  b.sodJalwisi.  W.  y»"r5Cr 
Helharond,Cradley,andKing»»i»forJ.*»2J3s«- 
by  Boand.-neaum  and7CW«,dMWsJ  "«*"j  g^i 
ated  mannfcctarora,Wbeatl»y.»ear  HiBJA  w  j^ 


-ITaUs,"  B.  toTa.  ironfijandejs,  Bp^ft^JJ' 
Ok>vsr,Aug.21.   DabU  paid  by  ».»"'•''** 
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Ca  KMlurs  atD  Sonnyonluntt. 

"  A.  B.  Z."  London. — 2^  jtifj/forwardtdu/or  adviee  <m 
a  point  qf  criminal  lac,  wAica  Aomld  be  ntbmiUed  to 
counsel,  and,  ae  emek,  comet  wiiUn  our  rule  nfexeUuioH^ 

"  J.  B.  T."  Temple. — The  comrnanieaiion  ntver  readied  our 
li  mu  <e  mwUtor  eorrmpondent  we  aUtded  tatt 


"  W.  T."  Howden.— ITo  fear  we  Aould  giae  qfenee  wHiout 
intending  it,  were  we  to  make  tke  dietinction  tuggeeUd, 

"  B.  C.  Jj.  Hy.— jr«  heme  no  tneani  </  obtaimng,  though 
we  thould  be  glad  to  receive,  reporta  from  Oonketortal 
Courtein  the  promneet.  UiUete  the  eaee  Mttded  to  be  re- 
peHed  in  the  loeal  joumale,  we  are  imoMe  to  adniee  our 
eorrmpemdent  wkaiv  he  eon  oAteM  it. 


aOALB  OF  CHAXeBS  BOB  ABVBBIiaXlIBNIS. 

TrndernftyVords _.  £0   5    0 

Bor  eraiy  addittonil  Ten  Worda 0   0   • 

AdTHtteementa  from  the  Ooontry  akoold  be  aeeompanlad 
«ith  an  order  npon  the  Amnt  in  Town,  or  a  PosioSoe 
order  (payable  at  IM,  8lmi3)  for  the  amoont, 

AdTartisement*  ordered  for  the  first  page  are  charged 
one-half  more.  If  not  so  ordered,  thjy  wiU  take  the 
chance  of  position. 


We  cannot  ondertake  to  return  ngected  communioationB. 
'Whaterer  is  intended  for  insertion  must  be  snthenticated 
by  the  name  and  address  of  the  writer;  not  neeessatily 
for  pobUoation,  hot  u  a  gnarantee  of  his  good  teiOx 

TSo  notice  can  be  taken  of  anonnnnns  "t*TiTniTii^nti^Tiff 
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SATURDAY.  SEPTEMBER  13. 1851. 

LAW  CHANGES  IN  THE  NEXT 
SESSION. 
It  will  be  seen    hj  Hit  list    of  ustices  of 
motions  standing  on  the  joomals  of  the  House 
of  CommoM  for  next  seMion,  that   ample 
work  in  amendment  of  the  hw  avails  the 
attention  of  Parliament  doiiag  the  next  year. 
To  the  Bnbjects  there  enumerated  we  may  add 
the  Begistration  of  Assurances  and  the  Charit- 
able Trusts  Bills, — rejected  by  the  Commons, 
because,  at  the  late  period  of  the  session  when 
they  came  for  consideration,  it  was  impossible 
to  give  them  that  deliberate  attention  which 
their  importance  required,  and  the  Patent  Law 
Amendment  Bill  and  County  Courts  further 
Extension  Bill  for  the  same  leasou  thrown 
aside  by  the  House  of  Lords.    These  alone, 
if  carried  throui{h,  would  be  no  contemptible 
resolt  for  the  labour  of  one  session,  and  when 
we  add  Oat  to  onr  knowledge  it  is  fiiU/  in- 
tended to  push    to  a   successful  issue  the 
Bill  for  the  Compulsory  Enfranchisement  of 
Copyhdds,   we   shall    see   that    more  work 
awaits   Parliament    in    the    simple    matter 
of  amendment   of  statutes,   effecting   mate- 
rial   changes    in    the    law     interesting    to 
the  Profession,  than  is  likely  to  be  accom- 
plished— particularly  when  we  bear  in  mind 
the  fact,  that  next  session  tiie  great  battle  will 
be  foDght  for  the  extension  of  the  suffrage, 
that  there  will  be  farther  contention  upon  ue 
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asibject  of  the  Income  Tax,  and  that  the  dis- 
cusMon  will  probably  be  revived  npon  the  Jew 
Bill.  To  more  than  one  of  the  measures  in 
contemplation,  as  given  in  the  published  list, 
do  we  wish  success.  The  practical  mind  of 
Mr.  MuLLiNoa  suggests  three  statutes,  the 
carrying  of  which  cannot  fail  to  be  equally 
acceptable  both  to  the  Profession  and  the 
public  The  first  he  proposes  is  a  Bill  to 
amend  the  Stamp  Duties  Act,  passed  in  ses- 
sion 1850,  so  far  as  relates  to  the  denoting 
stamp  required  on  duplicate  deeds,  and  the 
ad  valorem  duty  on  assignments  oi  jndgments 
in  Ireland.  A  yet  more  useful  measure  is  that 
whidi  he  promises  to  move  in  the  form 
of  a  "Bill  to  make  Policies  of  Assurance 
assignable  at  Law,  and  to  make  other 
Provisions  in  respect  thereof."  This,  if  car- 
ried, will  be  a  most  serviceable  measure ;  for 
the  inconrenienee  and  expense  entailed  by  the 
present  difficulties  are  intolerable.  Thefirst  part 
of  his  third  motion  is  somewhat  obscure,  and 
we  do  not  quite  understand  it ;  but  the  latter 
part  seems  a  useful  suggestion.  The  Bill  he 
proposes  to  bring  in  is  entitled  "  A  Bill  for 
further  remedying  a  Defect  in  the  TiUes  of  Land 
purchased  for  Charitable  Purposes,  and  for 
obviating  Difficulties  as  to  Copyhold  or  Cus- 
tomary Lands  conveyed  for  such  Purposes." 
As  to  Lord  Robbrt  Grobvbnob's  Bill  to 
repeal  the  Attorneys'  Certificate  Duty,  we  last 
week  expressed  onr  opinion  as  to  the  course 
we  think  the  Profession  ought  to  pursue,  and 
need  not  recur  to  the  subject  now.  Colonel 
SiBTBOKP  proposes  a  BiU  for  repealing  the 
Duties  on  Fire  Insurance,  to  which  we  wish 
well ;  but  there  is,  we  apprehend,  not  a  shadow 
of  hope  that  he  will  carry  it.  A  most  valuable 
change  in  the  Stamp  Duties  is  proposed  by 
Mr.  Headlam.  He  wiU  move  next  session 
"  that  the  stamp  duties  imposed  upon  receipts 
ought  to  be  remitted."  We  think  we  may 
reasonably  say,  tiiat  this  measure  will  meet 
with  the  concurrence  of  every  person  con- 
versant with  business,  except,  perhaps,  a  few 
who,  for  the  purposes  of  revenue,  and 
on  the  ground  that  the  money  it  re- 
turns cannot  be  well  spared,  may  endea- 
vour to  uphold  it.  The  inconvenience  and 
the  not  unfrequent  hardships  this  impost  occa- 
sions ought  no  longer  to  be  endured  by  a 
great  commercial  country  such  as  this.  We 
have  enjoyed  the  privilege  of  penny  postage, 
and  do  not  despair  that  the  convenience  and 
security  attaching  to  the  taking  a  receipt  upon 
a  bin  or  other  unstamped  paper  will,  ere  long, 
also  be  vouchsafed  to  us. 


THE  ADVOCATE : 

HIS  TRAINING,  PRACTICK,  EIGHTS,  AND 

DUTIES.(a) 
BDTT-BOUKTH  ABIIOLE. 

Crosb-bxamination  (conftnB«if). 
Trk  recmt  alteration  in  the  Law  of  Evi- 
dence, not  only  permitting,  but  cooapelling 
the  examination  of  the  parties  to  a  sint,  calls 
for  some  observations  before  we  conduds  the 
subject  of  cross-examination,  for  it  will  pro- 
bably require  of  the  Advocate  a  special  duiec- 
tion  of  his  facoltiea. 

This  wise  measure  was  for  a  long  time  anc- 
cessfnlly  resisted  on  the  plea  that,  so  great 
was  the  interest  of  parties,  and  such,  there- 
fore, the  temptation  to  falsehood,  no  reliance 
could  be  placed  upon  their  testimony.  To 
this  the  answer  was,  that  the  security  of 
judges  and  juries  in  the  reception  of  evidence 
was  not  so  much  dependent  on  the  oath 
taken  by  the  witness  to  speak  the  truth 
as  upon  the  sifting  to  which  the  evidence 
was  ssbjected  by  eross-eaamination ;  that  it 
was  unjust  to  exdade  all  parties  to  suits, 
because  some  might  not  be  tmstworthy,  and 
that  the  same  persons  who  were  deemed  com- 
petent to  try  the  value  of  all  other  testimony 
were  equally  competent  to  try  that  of  the  par- 
tiea,  whom,  because  of  their  interest,  they 
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would    necessarily    watch  with    the    greater 
strictness,  and  recrive  with  the  more  caution. 

This  argument  at  length  prevailed,  and  the 
witness-box  is  open  to  all,  leaving  it  to  the 
sagacity  of  counsel  and  the  discretion  of  the 
Court  to  determine,  from  the  demeanour  of 
the  witness,  the  intrinsic  probability  of  his 
story,  the  manner  in  which  he  endures  a  cross- 
examination,  and  the  other  tests  by  which 
truth  is  distinguished  from  falsehood,  whether 
heis  worthy  ofcredit,  and  to  what  extent.  Thus 
will  a  new  duty  devolve  upon  the  Advocate  for 
the  future  in  the  examination  and  cross-exami- 
nation of  the  parties. 

In  the  examination-in-chief  you  will  requhv 
to  observe  no  difierence  of  conduct  towards  a 
party  and  another  witness,  excepting,  perhaps, 
a  littie  care  to  rein  him  in  if  he  should  appear 
to  be  too  eager,  or  inclined  to  pass  the  strict 
boundary  of  trutii.  But  in  cross-examination 
you  must  take  into  your  account  the  fact  that 
he  has  a  strong  bias  of  interest  which  maj/ 
tempt  him  to  tell  a  deliberate  lie,  but  which  is 
much  more  likely  to  colour  his  impressions,  and 
produce  self-deception,  so  that  he  may  have  the 
most  confident  belief  in  the  truth  of  that  which 
he  is  stating,  and  yet  it  may  be  false  in  fact. 
Therefore,  in  almost  all  cases,  where  a  party  to 
the  suit  is  a  witness,  it  will  be  your  duty  to 
subject  him  to  the  most  rigid  cross-examina* 
tion,  for  the  purpose  of  testing  his  accuracy. 
The  manner  of  d(ung  this  will  be  somewhat 
different  from  that  wluch  has  been  suggested 
as  applicable  to  other  classes  of  witnesses. 

You  may  assume  the  existence  of  a  strong 
prejudice  and  bias,  but  not  therefore  neces- 
sarily ci  an  tntmf ton  to  deceive.  Great  caution 
will  consequentiy  be  required  in  dealing  with 
him.  You  will  hare  occasion  to  employ  by 
turns  all  the  tests  of  truth  that  have  been 
already  described.  You  will  soon  discover, 
from  the  manner  of  the  witness,  if  he  means 
well,  if  he  is  scrupulous,  or  if  be  is  blinded  by 
his  feelings,  or  ddiberately  determined,  at  any 
cost  of  veracity,  to  advance  his  own  cause. 
His  countenance,  his  tone,  his  manner  of 
answering  the  questions  put  to  him,  will  suffi* 
dently  reveal  his  character. 

If  he  is  manifeady  desirons  of  speaking  the 
truth,  your  course  is  clear.  Let  him  see  that 
such  is  your  opinion  of  him.  Encourage  his 
honest  mtenta  by  frank  acknowledsment.  If 
the  examination-in-chief  has  brought  out  only 
a  portion  of  the  facts,  it  will  be  your  business 
to  supply  the  deficiencies,  and  elicit  the  whole 
story.  No  ingenuity  will  be  required  for  this 
with  such  a  witness.  You  may  advance 
directly  to  your  object  He  will  give  straight- 
forward answers  to  your  questions,  and 
the  more  plain  they  are,  toe  more  ready 
and  fiill  will  be  his  reply.  But  re- 
member, that  such  a  witness  is  the  most 
dangerous  one  to  you.  Tho  same  honesty 
which  enables  yon  to  obtain  a  ready  answer  to 
your  questions  and  to  elicit  every  circumstaaca 
connected  with  the  transaction,  will  carry  con- 
viction to  the  jury  also,  and  his  testimony  will 
be  received  with  unhesitating  oonfideace.  If, 
therefore,  you  do  not  expect  toobtun  from  him 
some  facts  or  explan^ons  which  may  weaken 
the  case  on  the  other  side,  it  would  be  more 
prudent  not  to  cross-examine  him  at  all,  or 
only  to  put  a  few  questions  that  have  no  bear- 
ing on  tne  case,  merely  that  you  may  not  ap- 
pear to  have  abandoned  your  cause.  The 
more  truthful  he  is,  the  more  likely  it  is  that 
every  answer  you  will  obtain  will  make  bis  case 
the  stronger,  and  damage  you  more  and  more. 
Before  you  begin  your  cross-examination, 
ascertain  from  your  attorney  if  there  is  really 
any  chance  of  explaining  away  the  facts  proved 
by  the  witness.  If  that  is  hopeless,  your 
wisest  course  will  be  to  take  the  chance  of 
omisnoHM  in  the  examination  in  chief,  which 
are  always  more  or  less  to  be  found  by  reason 
of  ^  fear  which  a  cautious  counsel  has  of 
putting  questions  that  may  elicit  unfavourable 
replies,  and  so  to  trust  to  your  ingenuity  to 
make  the  most  of  them  in  yonr  address  to  (he 
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jnry.    At  all  events,  a  crois-examination  is 
"more  likely  to  iqnre  than  to  help  yon. 

But  if  yon  see  that  the  witness  is  biaued  by 
Kt  fetHngs  and  interest,  you  must  approach 
liiin  after  another  fashion.  Your  inffenuity 
'irill  BOW  be  called  into  play.  You  must  em- 
ploy some  artifice.  Direct  qaestions  will  not 
■nmce.  You  must  approach  him  mth  caution, 
ud  indirectly.  Begin  by  giving  him  also  credit 
for  good  intentions, 

turn.  Flatter  him  even  with  the  assnrance 
that  you  believe  he  desires  to  tell  the  whole 
truth.  It  is  a  great  point  to  have  him  well 
pleased  with  himself,  for  your  purpose  is,  not 
only  to  unveil  him  to  others,  but  to  strip  from 
his  own  eyes  the  vol  of  «e{f-deception,  so  that 
his  vanity  will  be  enlisted  against  you,  and  it 
will  be  prudent  to  start  with  conciliating  as 
much  as  possible  that  formidable  antagonist  to 
the  Advocate.  Remind  him  by  your  first 
'  question  that  he  is  a  party  to  the  cause,  and 
nas  the  strongest  interest  in  the  result.  This 
will  operate  as  a  useful  caution.  Follow  it 
with  the  assnrance  of  your  own  confidence 
"that,  in  spite  of  this  bias,  he  desires  to  tell  the 
"whole  tru^.  But,  although  he  has  no  intent 
to  deceive,  the  truth  is  not  as  he  has  stated ; 
blinded  by  his  feelings  or  his  interest  he  has 
seen  it  only  partially,  or  distorted,  or  falsely 
cohnued.  Yonr  duty  is  either  to  elicit  the 
very  truth  as  it  was,  or  to  shew  that,  being 
thus  self-deceived,  his  testimony  is  not  to  be 
relied  upon.    How  may  you  best  do  this  i 

Remember  the  position  of  the  witness.  He 
has  impressions  upon  his  mind  which  he 
believes  to  be  true.  He  therefore  unhesitat- 
ingly swears  to  them  as  facts.  It  is  obvious 
'that  direct  questioning  will  ftdl  to  disturb 
*them,  for  to  a  mere  repetition  of  the  question 
'as  to  what  he  saw  or  heard,  the  same  answer  as 
'  'before  will  be  as  promptly  and  distinctiy  given. 
Again,  he  tells  von  what  was  his  impression  of 
the  iaiet,  and  it  is  all  that  he  can  tell  vou ; 
it  is  aU,  in  truth,  which  any  of  us  can  tdl,  for 
with  every  man  knowledge  is  only  of  the  im- 
pressions of  his  own  mind,  and  not  of  the 
«ery  foet  itself,  which  may  present  itself  to 
many  minds  in  many  different  aspects.  The 
only  means,  then,  of  shaking  such  testimony 
.is  to  shew  it  to  be  inconsistent  with  other  facts, 
■or  with  those  strong  probabilities  arising  out  of 
the  usual  order  of  things,  the  ready  per- 
ception of  which  constitutes  what  is  called 
common  sense.  It  is  in  eliciting  this  in- 
consistency either  with  the  rest  of  the 
story,  or  with  the  common  sense  of  mankind, 


It  would  be  but  an  impertinent  repetition  of 
that  which  has  been  already  minutely  examined 
to  detail  here  how  yon  may  obtain  from  a 
biassed  witness  satisfactory  proof  of  the  dis- 
tortion of  his  mind  by  reason  of  that  bias. 
The  present  purpose  is  only  to  suggest  so  much 
of  the  new  duties  of  an  Advocate,  as  would 
appear  to  be  imposed  upon  him  by  reason  of 
tbs  nev  law  that  places  the  parties  to  a  suit  in 
Do  not  appMr  to  mistrust  i  the  witness-box. 

The  third  class  of  party-witnesses,  those 
who  come  into  the  box  with  deliberate  design 
to  promote  their  own  cause,  without  regard  for 
truth,  mnst  be  reserved  for  consideration  in 
another  artide,  which,  \Hth  two  or  three  other 
cautions  and  hints  that  may  be  serviceable  to 
the  young  practitioner,  will  conclude  the  sub- 
ject of  cross-examination.  It  has  occupied  a 
much  larger  space  than  we  had  anticipated, 
but,  pernaps,  not  more  than  its  great  import- 
ance to  the  success  of  an  Advocate  has  pro- 
perly demanded  for  it. 


REGISTRATION  AND  ELECTION  LAW. 

Mr.  Cox's  new  Edition  (the  6tb)  of  "  The 
Law  and  Practice  of  Registration,  and  of 
Elections,"  will  be  ready  on  Monday,  and  may 
be  ordered  forthwith.  This  book,  containing 
all  the  Cases  and  New  Statutes  down  to  the 
present  time,  with  full  instructions  to  Agents 
in  the  Management  of  an  Election,  appears 
very  opportunely  just  now,  and  will  be  found 
very  serviceable  in  the  Registration,  and  in 
preparing  the  reader  for  the  tactics  of  an 
election,  which,  in  the  ordinary  course,  must 
take  place  next  year. 
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of  which  a  jury  is  generallv  a  pretty  fair  repre- 
sentative, that  the  skill  and  ingenuity,  aided  by 
[  experience^  of  the   Advocate   is  demanded 
Many  hints  for  this  pwpose  have  been  already 
given,  which  are  no  less  apolicable  to  the  cms 
Iiowimdereonsideratio0,anatowhichthereader 
"18  again  referred  for  ibstructions  as  to  the  best 
manner  of  atttuning  the  object  now  sought. 
There  is  no  differsnee  in  this  respect  in  ^e 
, '  cross  examination  of  a  witness  having  the 
interest  of  a  party,  and  that  of  »  witness 
biassed  by  anv  other  interest.    In  all,  the  pro- 
cess vrSl  be  tne  same,  to  approach  them  by 
indirea,  and  not  by  direct,  questions,  and  to 
employ  all  ^our  efforts  to  elicit  contradictions 
•no  inconsistendes  between  the  facts  positively 
asserted  by  the  witness  and  other  undoubted 
,  facts,  or  between  the  testimony  and  probabiUty 
and  common  sense  firom  wfaiich  you  may,  in 
aivument  to  the  jnry,  aaceessfuUy  shew  that  no 
nuance  can  be  ■phaeA  upon  the  evidence,  not 
because  the  witness  has  been  guilty  of  penury, 
at  intent  to  decdve,  but  because  he  has  nllen 
into  the  error,  to  which  the  very  best  of  us  is 
JiaUe^  of  having  our  senses  and  our  memory 
imposed  upon  by  our  hiterest,  our  wishes,  and 
onr  fedings.    Ajid  this  is  a  line  of  argument 
Trhich  rarely  feilf  to  carry  with  it  the  convic- 
^v'tions  of  the  juiy,  and  the  approval  of  the 
.^Jndge,  because  it  is  in  accordance  with  thdr 
-.v«xperienee,  and  is  infinitely  ooore  effisctive  than 
,/fiit  more  fi«quent  one  which  imputes  every 
'^nistake  or  misstatement  to  deliberate  perjury. 


PARLIAMENTARY  PAPERS. 
PvBLic   CoMuiTTBis. — In  continoation  of  the 
Psrliamentary  Paper  on  this  subject  iasned  at  &e 
dose  of  the  snaion  of  1850,  there  has  just  been  printed 
a  return  of  the  number  of  public  committees  ap- 
pointed in  1851.    Of  these,  it  seems,  there  have 
been  fotty-thtee,  eadi  providing  employment  for 
some  dozen  honomsble  member*,  ana  each  lasting 
for  a  period  of  from  one  to  twentr-nine  days.    The 
arrangement  is  alphabetical,  and,  as  the  nsult,  we 
have  a  auestion  of  law  amendment  first  recorded  as 
hsTing  been  the   sabject    of  investigsiion.     Mr. 
Baines  was  the  chairman  of  this  committee;  the 
Attomer-General,  the  Attorney-General  for  Ireland, 
Sir  F.  Thesiser,  and  Mr.  Henley  are  four  of  the 
gentlemen  of  whom  it  was  composed.    It  sat  five 
days,  and  Mr.  Baines  presided  on  all ;  "  0  "  is  given 
aa  the  nnmber  of  the  Attoroey.General's  atten- 
dances; three  for  the  Attorney-General  for  Ire- 
land;   three  also  for  Mr.   Henley ;   and  but  one 
for   Sir  F.  Thesiger.     In  the  committee  on  the 
Bntyanchisement    of   Copyholds    Bill,  whidi  sits 
eighteen   days,    Mr.  Aglionby    is   cbsinnan,   and 
each    day    sees     him    at    his    poaL     Laid    R. 
GrosrenOT  comet  next  in  punctuality ;   he  is  pre- 
sent on  sixteen  occasions ;  Mr.  TufneU  appears  on 
five ;  Sir  £.  Buxton  and  the  Earl  of  Arundel  and 
Sunejr  on  "0."     The  Income  and  Property  Tax 
committee  is  of  eleven  days'  duration,  and  the  atten- 
dances are  pretty  regular.    Mr.  Hume  is  chairman, 
and  present  ten  times,  his  place  being  once  supplied 
by  Mr.  Henley,  who  himself  also  is  reported  as 
having  missed  one  day ;  Mr.  Cobden,  Mr.  Vesey, 
Colonel  Romilly,  and  Lord  H.  Vane  appear  all  to 
have   attended   eleven   times;    the  Chancellor  of 
the  Ezcheqner  comes  eight;  Mr,  T.  Baring  ten; 
Mr.  Disraeli  also  comes  ten ;   Mr.  Roebnck  only 
twice;  and  Mr.  Forbes  Mackenzie,  nezt  to  Mr.  Roe- 
buck, only  four  times.    There  is  a  smaller  standing 
committee  on  the  kitchen  and  refreshment  rooms,  of 
wliich  Lord  Marens  Hill  is  chairman ;  bat  in  this  case 
no  register  of  attendance  has  been  kept,  nor  in  that 
of  another  standing  conunittee  on  the  library  of  the 
House,  which  is  similarly  deficient  as  to  any  au- 
thentic record  of  its  labours.    The  names  of  Mr. 
Gladstone,  Mr.  Disraeli,  Lord  Mahon,  and  Mr.  M. 
Milnes  are  noon  the  list  of  members  of  this  latter 
committee,  which  list  indndes  also  those  of  the 
Speaker  and  of  the  PrisM  Minister.   The  committee 
on  public  Ubraries  sits  bat  once,  and  even  then 
sevml,  indeed  the  msjority,  of  its  members  sre  not 
present;  Mr.  Ewart  is  the  chairman.  That  on  public 
petitions  is  not  so  easily  brought  to  a  conclusion ; 
seventy-two  days  it  assembles,  on  fifty  five  of  wliich 
Mr.  Tfaomdy,  the  chairman,  makes  his  appearance ; 
Mr.  Brotherton,  the  most  regular  of  all  the  mem- 
ben,  attends  sixty-seven  times;  Mr.  Dancsn,  the 


next,  fiftv-seven ;  Sr  E.  H.  IidU  md  lb  fc.i_ 
Csrter,  6oth  thirt;.|.,,u  &.  w£,T; 
vrhote  lot  it  U  to  bsloiig  to  lerail  sZtaT' 
chairman  of  those  on  sdection  uid  *S  «L 
and  attends  pretty  regilirtT  is  l)oJ-3*5' 
days  out  of  thirty-seven  in  tie  formoatZSl' 
four  out  of  twenty.«x  in  the  IiUer.  'Smm,' 
tee  on  steam  commnnication  with  Ijfc  iriSl 
attended ;  iu  chairmaii,  ruarant  Joerin.  JS 
missinK  one  day  ont  of  the  whole  t«witT.fc,^ 
Mr.  filvejt  being  simihrtrpaiictffllXni 
Messrs.  Henry  Cnnrie  ukI  H.  Boick  nZ! 
at  twenty-two  meetingi,  MesBi. Covper uitit, 
den  at  twenly-one,  and  the  rat  of  the  ntia 
at  no  great  distance  behind.  The  Samlh^^ 
Prevention  Bill  brings  Lord  IL  Gnrow  fcj! 
only  three  times ;  Mr.  W.  Willieai  Uaraai 
Mr.  Baring  WaU,  Mr.  Masteniia,  nl  ItTb! 
shsw,  five :  the  committee  itt  oolt  (r.  nehsi 
senrasrs  Act  committee  sits  uteeo  dtft;  Mr.  Sim 
Herbert  (dtsinnsn)  sod  Adminl  BotIr  m  paeii 
on  sixteen;  Mr.  Seigesnt  Msiphr « "t.*^  n, 
committee  on  newspaper  stamp  Hika  tke  aae 
nomber  of  sittings,  and  theis  wen  mot  tor  in 
Mr.  Milner  Gibson  (its  cbainnan},ijr.  CoUo,*! 
Sir  Joshns  Walmsiey;  Sit  W.  Holnmll,  lb. 
Ker  S^mer,  and  Colonel  linn nenr lUod  s  A- 
Mr.  Rich  and  Mr.  Ewatt  each  ma  tee  iij;  lb! 
ToAiell  appears  on  eleven.  The  comiSn  «  de 
Lodging-honset  Bill  and  Coonm  Lodfiif .kni 
Bill  sits,  under  the  refolar  '**'■"■■'%  of  tonl 
Ashley,  for  three  days;  Mr.  Sluei's  ste^aon 
were  two.  The  comoottee  on  the  bfahikei  ati 
sixteen  times.  Colonel  EitawitandSiJ.WiUR 
being  present  thron^nt.  TlitGiiipintfaSkie 
(Liverpool)  Exemption  Bepetl  BU  cooaitlie  kii 
fivssittings;  Admiral  Berkde; aid claitBai;ial 
Mr.  W.  Patten  oneof  itameoMnibo&innpkr 
in  attendance.  The  Comity  Rata  odEqaitn 
Bill  committee  sits  nineteen  dan,  of  mH.  lb, 
Baines  (the  chairman)  and  Hr.  Mihia  Gto  lot 
none;  Mr.  Kershaw,  Sir  J.  Di)dnatk,iidMt,L 
Palmer  are  present  on  ei|hteen;  Sirj.Uii|lao 
on  sixtewi ;  Sir  J.  Graham  and  }b.Vin  Attn 
on  thirteen.  The  committee  oachanints  oca- 
pies  the  same  time  as  this  lait;  Ur,  Titkni,  Ike 
chairman,  is  at  his  post  all  ninetKadqi;  StiH. 
Inglis  on  dghteen ;  Mr,  Bridit  odIt  thritr,  nd  )b. 
Horsmsn  but  six  times;  Kb.  A, B. Btpe'iiBBl- 
soces  are  eleven ;  Mr.  Hsrdcaille'i  ailn,  Ilai 
have  been  other  committees  held,  to  oa  ^^ 
leas  generally  interesting  to  the  peblic  Ihttnid- 
pal  ones  are  all  given  above. 

MiLiTABT  Prisoks,— AFirliaMalKTnnus 
just  been  iasued,  containinganpal  oa  Ik  din|>liH 
and  management  of  the  mililBT  J""".''?  J"" 
There  are  nine  military  pritoni  iathrU>il«lu>|- 
dom,  and  eight  abroad,  making  menteea  p«»i 
capable  of  accommodatiiig  from  l^t^'i^uiFo- 
soners.    In  the  priaons  at  hooia  m  W!.  3.™*"' 
admitted;  in  1848,  4.009;  in  1M9, 3,533; ■«» 
year,  3,565,     The  committab  for  taat"  "m 
absence  without  leave,  taken  iop^,  •«  1^ 
dsely  the  same  in  1850  as  in  1849,  W  tbiH  tk 
minor  offence  of  absence  bad  incnaieM>«  tn|' 
crime  of  desertion  had  materiallT  d"^'.  T 
commitaents fbr drunkennett  had  inoai" "»' 
last  year.    The  Inspeetor-Geneisl  (W«l**' 
in  his  report  to  the  Secrstarr  at  War,  "w"*™; 
lowiac  observations :— "  It  la  a  «ri»«*  'V^j!l 
there  is  sn  increase  of  re-ooranittalJ,  t"  ■*» 
committed  to  some  of  the  miKtarr  l«w»"_r5 
1,011,  whilat  tiiAse  comniftBd  in  1S»»**2 
1,268,  being  in  the  latterjresrnioratiaa*^ 
of  tiie  whole  admissions,  the  nnaber,  honn. » 
committed  to  the  ssme  military  i«itiw"';^r 
1849,  end  575  in  1850.    A  different  >^f*" 
have  been  anticipated,  ariaiiir  boa  t^."*  „, 
large  portion  of  the  worst  chaiadoi  »  •"  J^ 
had  been  got  rid  of  in  tiie  late  '"'»'**^  "i: 
.  however,  understood  that  many  of  """J^i  C. 
fectly  fit  for  service,  have  obtained  re-a«»?^"^ 
the  ranks.    But  for  this  drcnnistanoe  *  »w«J^^ 
question  fbr  serious  consideration,  »«'  "fj . 
character  of  the  service  has  been  lo  f^'l  "r^ 
the  improvements  made  in  the  <'"<'r'*,i«)  l, 
soldier,  whether  the  suggestion  made  m  iw 
reUeving  regiments  of  fiabitoal  dnmbt*  •» 
corrigible  soldiers  should  not  be  >if^-JzL 
means  might  slso  be  devised  for  markinf  no  »  " 
to  prevent  theb  return  to  the  service.  ^^^ 

The  Census  in  IaBi,*.irD.-ODlI(»«lJ»^ 
rected  Psriiamentanr  paper  of  the  ""^"v^ 
waspiinted.  The  decrease  is  20  lierj™;,  ^ 
1841  and  185L  In  1841  the  total  n<inite-«'r5 
was  8.175,124,  and  on  the  3>!t„V^»s 
6,515,794,  bdnga  dootesse  of  1,6W,330,  «»'= 
cent.   •  Riifsia- 

RsvistKO  THB  Lists  or  »o^**'Ci,'ajeaio 
mentsry  paper  just  issued  an  •«''""'5*'r:^S» 
to  each  county  in  revising  the  lists  of  n>wj»^i. 
Last  year  the  expense  to  the  ooooty  of  Jwr^ 

printing  the  listsV*":.  wss409<.  ll». «•  ''* 
14,097  voters  on  the  lists. 
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NBW  STATUTES. 
14  &  IS  Victoria,   A.D.  18SI. 
[In  tUs  reoord  orL«ci*lationoiil/ths  BUtntea  of  pnetinl 
ntiJHr  arr  tfinn  >t  Icnith.    Of  tha  othen  an  abitract  or 
'  tbaUtieaoiiljiMprMentad.] 

^CoiUuMid  firm  pagt  tU.) 

Cap.  LXII. 

An  Act  to  alter  certain  Datiet  of  Customa,  and  to 

enable  the  Treasanr  to  regulate  the  Mode  ofkeep- 
'    in^  the  Account  between  the  Receiver  General 

of  Coitomi  and  the  Bank  of  England. 

(Augoat  7, 1831.) 
Cap.  LXIII. 
An  Act  for  the  Settlement  of  the  Boundariea  be- 
.tween  the  ProTincaa  of  Canada  and  New  Brnna- 

wiek.  (Aagnst  7,  1851.) 

Cap.  LXIV. 

An  Act  to  repeal  the  \ct  for  constitntint  Commia- 

aionera  of  Railwaya.  (Anguat  7,  18S1.) 

We  give  thii  statute  entire. 

9  if  10  Vicl.  Bt  105. —  Whereas  an  Act  was 
passed  in  the  session  holden  in  the  ninth  and  tenth 
years  of  her  Majesty  (chapter  one  hundred  and  five;, 
for  oonstitntinK  coramiasioners  of  railwsys :  And 
whereas  it  is  eipedient  that  the  said  Act  shonld  be 
repealed,  and  provision  be  made  for  the  exercise  and 
performance  of  the  powers  and  duties  which  since 
the  passing  of  the  said  Act  have  been  vested  in  or 
imp<Med  on  the  said  commissioners  :  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  b^  and  with 
tike  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
asaembled,  and  by  the  authority  of  the  same,  as 
followa  : — 

■  1.  ReciledAelrtptahd.andpmeeri,  ire.  o/eom- 
Mtnionert  qfrailuiayt  under  tuinqvenl  Aelt  tram- 
ftrrtd  to  Board  of  Tradt.  —  Prom  and  nfter  the 
tenth  of  October,  one  thousand  ei|;ht  hundred  and 
fifty-one,  the  said  Act  shall  be  repealed,  and  nil 
povrera,  rights,  authorities,  and  duties  vested  in  or 
exercised  or  performed  by  the  commissioners  of  rail- 
ways under  any  Act  paned  since  the  passing  of  the 
said  recited  Act,  or  which  may  be  passed  durini;  the 
present  session  of  Parliament,  shall  be  transferred 
to  and  vested  in  and  performed  by  the  lords  of  the 
Committee  of  her  Majesty's  Privy  Council  for  Trade 
and  Foreign  Plantations  as  if  they  had  been  named 
In  such  Acts  instead  of  the  said  commissioners ;  and 
all  proceedings  pending  before  the  said  commission- 
ert  on  the  said  tenth  of  October,  or  carried  on  under 
fhrir  anthority,  shall  be  continoed  and  carried  on  by 
kad  before  the  lords  of  the  said  committee,  who 
shall  have,  exerdse,  and  perform  the  same  powers, 
rights,  authorities,  and  duties  in  respect  of  all  such 
proceedings  as  might  have  been  exercised  or  per- 
formed by  such  commissioners  in  case  this  Act  had 
not  been  passed. 

2.  Po%mr  to  eonthmt  offtem  appointed  hy  eom- 
mlMtiottert  qf  ndlaay*. — It  shall  be  lawful  for  the 
lords  of  the  said  committee,  with  the  approval  of  the 
Commissioners  of  her  M^esty's  Treasury,  to  con- 
tinoe,  for  the  transactkm  or  the  business  transferred 
to  the  lords  of  the  mid  committee  under  this  Act,  all 
or  any  of  the  officers  and  servants  appointed  by  the 
■aid  commissioners  of  railways,  and  from  time  to 
time,  with  such  approval,  to  remove  such  officers  and 
servants,  or  any  of  them. 

3.  Appointmtnlt,  orden,  ice.  qf  tie  Board  of 
Trade  Koto  to  be  HffHt^,— When  by  any  Act 
relating  to  railways  or  to  any  reilwM  the  Com- 
missioners of  Railways  or  the  torfc  of  the  said  com- 
mittee are  empowered  or  reqnh-ed  to  make  or  issue 
any  appointment,  anthority,  determination,  order, 
requisition,  regulatien,  certificate,  or  notice,  or  to  do 
any  other  act,  the  lords  of  the  said  committee 
may.  after  the  said  tenth  of  Ocb^ier,  signi^  such 
apfraintment,  anthority,  determinatioa,  order,  re- 
quisitioD.^regulation,  certificate,  notice,  or  other  act 
by  a  written  or  printed  document,  signed  by  one  of 
the  joint  secretaries  of  the  lords  of  the  said  com- 
mittee, or  by  some  assistant  secretary,  or  other 
officer  appointed  by  them  to  sign  documents  relating 
to  railways;  and  every  appointment,  authority,  de 
termination,  order,  reqatsition,  regulation,  eertifi 
cate,  notice,  or  other  act  signified  by  a  written  or 
printed  document  purporting  to  be  so  signol  as 
aforesaid,  shall  be  deemed  to  have  been  duly  made, 
issued,  or  done  by  the  lords  of  the  said  committee; 
and  every  such  document  shall  be  received  in  evi- 
dence in  all  courts  and  before  all  justices  and  othen, 
without  proof  of  the  authority  or  signature  of  such 
secretary  or  other  officer,  or  othw  proof  whatsoever, 
lintil  it  be  shewn  that  such  document  was  not 
signed  by  the  authority  of  the  lords  of  the  said  com- 
mittee. 

Cap.  LXV. 
An  Act  to  continue  certain  temporary  Provisions 
relating  to  the  Collection  of  Grand  Jury  Cess  in 
Ireland  ;  and  also  to  provide  for  the  due  Annexe- 
tioo  of  an  isolated  District,  formerly  of  the 
CoBBty  of  .OnbliD,  to  a  Baroay  of  the  Cowitjr  of 


Wicklow,  for  tbe  Purposes  of  Grand  Jury  Cess 
and  other  Purposes.  (August  7,  1851.) 

Cap.  LXVI. 

An  Act  for  rebuilding  the  Bridge  over  the  River 
Ness  at  the  Town  of  Inverness,  and  improving 
the  Approaches  thereto ;  and  for  amending  the 
Acts  relating  to  Highland  Roads  and  Bridges, 
f  August  7, 1851.) 
Cap.  LXVII. 

An  Act  to  repeal  so  much  of  an  Act  of  theTweliUi 
Year  of  King  George  the  Third,  relating  to  the 
making,  keeping,  and  carriage  of  Gunpowder,  as 
exempts  therefrom  certain  Gunpowder  Magazines 
and  Stores  near  Liverpool,  and  to  make  certain 
tempnrary  Provisions  with  regard  to  the  said 
Magaxinea  and  Stores,  (August  7,  1851.) 

Cap.  LXVIIL 

An  Act  to  provide  for  the  better  Distribution,  Sup- 
port, and  Management  of  Medical  Charities  in 
Ireland ;  and  to  amend  an  Act  of  the  Eleventh 
Year  of  Her  Majesty,  to  provide  for  the  Execu- 
tion of  the  Laws  for  the  Relief  of  the  Poor  in 
IreUnd.  (August  7,  1851.) 

Cap.  LXIX. 

An  Act  to  continue  an  Act  of  the  Twelfth  Year  of 
Her  present  Majesty,  to  prevent  the  spreading  of 
rontsgious  or  infections  Disorders  among  Sheep 
Cattle,  and  other  Animals.   (August  7,  1851.) 

Cap.  LXX. 
n  Act  to  alter  and  amend  certdn  provisions  of 
the  Lands  Clauses  Consolidstinn  Act,  1845,  so 
far  as  relates  to  Ireland.  (Aug.  7,  1851.) 

We  give  an  ahatract  only  of  this  statute. 

1.  Short  title. 

2.  Act  to  apply  to  Railways  in  Ireland  authorised 
in  this  session.  &c  and  to  those  heretofore  autho- 
rised, except  13  and  14  Vict  c.  xxix ;  13  &  14  Vict, 
c.  xlv. ;  13  &  14  Vict.  c.  Ixxvi. ;  13  &  14  Vict 
clxxxviii.;  14  4  15  Vict.  c.  ex.;  14  &  15  Vict 
c.  ciii. 

3.  Certain  Provisions  of  8  &  9  Vict.  c.  18,  not  to 
apply  to  this  Act 

4.  Company  to  deliver  maps,  schedules,  and  esti- 
mates at  the  office  of  Commissioners  of  Public 
Works,  and  deposit  copies  with  clerics  of  the  peace 
and  clwks  of  unions. 

5.  Commissioners  of  Pablic  Works  to  appoint  an 
arbitrator,  on  application  of  company. 

6.  Arbitrator  mayx:^  for  documents  and  admi- 
nister oaths. 

7.  Arbitrator  to  moke  and  subscribe  declaration. 

8.  Maps,  &c.  deposited  with  Commissionen  of 
Public  Works  to  be  delivered  to  arbibiator.  Notice 
of  appointment  of  arbitrator,  &c.  to  be  published. 

9.  Arbitrator  to  adjudicate  upon  compensation  to 
be  paid  for  lands  and  upon  accommodation  works. 

10.  Separate  awards  may  be  mode  as  to  lands  in 
the  several  parishes  or  otherwise. 

11.  Clerks  of  the  peace  and  clerks  of  unions  re- 
quired to  take  chaige  of  documenta  deposited,  as 
provided  by  7  Wm.  4,  and  1  Vict.  c.  83. 

12.  Expenses  of  the  arbitiator  to  be  borne  by  the 
companv. 

13.  Costs  of  parties.  , 

14.  Certificates  of  amount  of  compensation  to  be 
delivered  by  company. 

,    15.  Amount  meationed  in  certificstwi  to  Vb  pvd 
to  parties,  on  demand,  &c. 

16.  When  amount  mentioned  in  certificateff  is 
paid  to  parties,  company  may  take  possesndn. 

17.  Receipts  duly  stamped  to  opente  as  aeon- 
Tcyance. 

18.  Payment  of  moneys  where  parties  making 
claims  deemed  not  entitled,  or  are  under  disability, 
or  title  not  satisfactorily  deduced. 

19.  Where  no  claim  made,  or  parties  refuse  io 
accept  sum  certified,  money  to  be  paid  into  the 
bank. 

20.  Nothing  to  prevent  company  requiring  further 
evidence  of  tide,  at  their  costs. 

21.  Delivery  of  certificate  may  be  enforced  by 
Court  of  Chancery. 

22.  After  deposit  of  draft  award,  company  may, 
upon  deposit  of  such  amount  as  arbitrotor  may  think 
fit,  enter  upon  lauds— Company  to  pay  interest  from 
time  of  entiy. 

23.  Mode  of  deposit 

24.  Deposit  to  remain  as  a  security,  and  to  be 
applied  under  the  direction  of  the  Court. 

25.  Company  may  deposit  money  by  way  of  secu- 
rity while  the  office  of^  the  Accountant-general  is 
closed. 

2C.  Parties  dissatisfied  with  award  may  enter  a 
traverse  at  Assises. 

27.  Verdict  on  traverse  to  have  effect  of  judg- 
ment. 

28.  Act  to  apply  to  tiie  purchase  of  lands  for  ex- 
traordinary purposes. 

29.  Provisions  of  8  &  9  Vict  c.  18,  incorporated 
with  this  Act 

30.  Meaning  of  "  the  company." 

31.  Act  to  extend  to  Ireland  only. 


32.  Continuance  of  Act,  five  years. 
Cap.  LXXI. 

An  Act  to  repeal  certain  Statutes  relating  to  the- 
Irish  Branch  of  the  United  Church  of  England 
and  Ireland.  (Angost  7,  1851.) 

Cap.  LXXIl. 
An  Act  to  consolidate  and  amend  the  Laws  relatini; 
to  the  Erection  and  Endowment  of  Chorchsa 
and  Chapels  sod  Perpetual  Cnradea  in  Ireland. 
(August  7, 1851.) 
Cap.  LXXIl  I. 
An  Act  to  consolidate  and  amend  the  Laws  reUting- 
to  Ecclesiastical  Residences  in  Ireland. 

(August  7, 1851.) 
Cap.  LXXIV. 
An  Act  to  amend  an  Act  of  the  Eleventh  and 
Twelfth  Years  of  Her  Msjrsty,  relating  to  Poor 
Rate  Poundage  and  thu  Valnation  of  Eccle- 
siastical Property  in  Ireland ;  and  to  provide  for 
the  Renewal  of  Leases  of  Lands  disappropriated 
firom  Bishoprics!  (Angost  7, 1851.) 

Cap.  LXXV. 
An  Act  to  smend  and  continue  the  Metropolitan 
Sewers  .\cts.  (August  7,  1851.) 

We  give  this  statute  entire. 
11  *  12  Viet.  c.  112—12  ir  13  Viet.  e.  93.— 
Whereas  an  Act  was  passed  in  the  session  holden  in 
the  eleventh  and  twelfth  years  of  her  Slijesty,  "  to 
consolidate  and  continue  m  force  for  two  years,  and 
to  the  end  of  the  then  next  Session  of  Parliameiit,- 
the  Metropolitan  Commissions  of  Sewers,"  and  the 
said  Act  was  limited  to  continue  in  force  for  two- 
years  next  after  the  passing  thereof,  and  thence  tO' 
the  end  of  the  then  next  Session  of  Parliament  end 
such  Act  has  been  amended  by  an  Act  passed  in  thei 
session  holden  in  the  twelfth  and  thirteenth  yean  of 
her  Majesty,  chapter  ninety-three:  And  whereas  it 
is  expedient  to  continue  the  said  Acts  for  such  period 
as  herein  mentioned,  and  to  amend  the  same  as 
herein  provided :  Be  it  therefore  enacted  bv  the 
Qaeen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament- 
assembled,  and  by  the  authority  of  the  some,  as> 
follows : — 

1.  Appointment  qfa  chairman  and  deputy •ekair- 
man  of  Oommiieiouer*  (ffSeweri. — It  shall  be  lawful 
for  her  Migesty,  by  warrant  under  ber  royal  sign 
manual,  to  appoint  one  of  the  Metropolitan  Com- 
missionen of  Sewen  for  the  time  being  to  be  the- 
chairman,  and  one  other  of  such  commissionen  to 
be  deputy-chairman  of  sodi  commissioners,  and  upon 
every  vacancy  in  the  office  of  sndi  chairman  or 
deputy-chairman,  to  appoint  in  like  manner  soni» 
other  person  to  snch  office ;  and  every  such  chair- 
man and  deputy-chairman  shall  hold  his  office  during 
her  Majesty's  pleasure. 

2.  Salary  of  chairman. — It  shall  be  lawful  for  the 
Commissioners  of  her  Majesty's  Treasury  to  direct  a 
salary  not  exceeding;  one  tliousand  pounds  by  the 
year  to  be  paid  to  the  chairman  for  the  time  being  of 
the  said  commissioners  ;  and  such  salary  shall  be  paid 
out  of  the  moneys  ap|>licahle  to  the  payment  of  tho 
general  expenses  of  the  said  commissioners. 

i.  The  chairman  or  depuly-chairman  io  preridt 
at  Cowls  of  Sewen. — The  chairman  for  the  .time  ■ 
being  appointed  under  this  Act  shall  be  the  cbairmaik 
at  every  Court  of  Sewers  to  be  holden  under  thesaid 
Acts  at  which  he  is  present,  and  in  his  absence  tb» 
deputy-chairman  for  the  time  bein^  appointed  nndea  ' 
this.\ct  shall  be  such  chairman,  and  the  |)er8aa  pre- 
siding as  chairman  shall  have  a  second  or  castin|p 
vote,  as  provided  by  the  said  firstly-mentioned  Act 

4.  Two  commissioners  (one  being  the  chairmatt 
or  deputy  chairman)  to  be  a  quorum  (except  as 
after  mentioned). — Such  of  the  said  camraisaionera 
as  shall  be  present  at  any  court  of  sewers,  the  chair- 
man or  deputy  chairman  being  one  of  the  commis- 
sinncrs  present,  and  the  number  of  commissionen 
present  being  not  less  than  two,  may  exercise  and 
perform  nil  the  powers,  authorities,  and  duties  vested  . 
in  the  commissionen,  except  as.  herainatar  pro- 
vided; and  if  two  of  such  nawimis»ionen,.<ir  such  . 
chairman  or  deputy  chairman,  be  npt  present  withia 
one  hour  after  the  time  appointed  for  holding  any 
court  of  sewen,  such  court  may  be  adjourned  la 
manner  provided  by  the  said  fint-mentioned  Act  in 
ease  aix  commissionen  be  not  so  present;  and  where 
under  the  said  Acts  the  aignatores  of  six  of  the  com- 
missionen are  requiredtQ  any  rate,  warrant,  or  other 
matter,  except  as  hereiuafter  provided,  it  shall  not 
be  requisite  for  the  same,  to  be  signed  by  more  than 
two  of  the  commissioners  undsp  this  Act,  but  the 
chairman  or  deputy  chairman  shall  be  one  of  thQ 
commissionen  by  whom  (he  same  shall  be  signed. 

5.  Batei  to  be  made  and  mortgagee  authorieed  iy 
no  leu  than  Hr  committionert  {Ik*  chairman  being, 
one). — Provided  always,  that  no  district  or  speciid 
sewen-nte  shall  be  made  except  at  a  court  at  which 
not  less  than  six  commissionen  shall  be  present,  of 
whom  the  chairman  shall  be  one,  and  shall  be  signed 
by  not  less  than  six  commissionen,  of  whom  thq 
cMinnsn  tball  be  one:  provided  sbo,  that  no  nte 
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or  rates  amonntiftg  to  more  than  threepence  in  &e 
ponnd  shall  be  mule  by  ^e  said  oommiasioners ;  and 
no  money  shall  be  borrowed,  nor  shall  any  mortgage 
b*  made  or  aannity  granted,  by  the  said  oommis- 
sionerg,  ucept  in  pnrsaance  of  an  order  of  a  court 
of  which  not  less  than  six  commissioners  shall  be 
present,  of  whom  the  chairman  shall  be  one. 

6.  Melropolitan  8eu>er»  Aett  (II  Sc  12  Viet.  e. 
112,  t2  Sci3  Viet.  e.  93)  to  eonthme  in  force  for 
one  year. — ^The  laid  firstly-mentioned  Act,  and  so 
mnoh  of  the  said  secondly-mentioned  Act  as  would 
expire  at  the  end  of  the  present  Session  of  Parlia- 
ment, as  amended  by  this  Act,  and  this  Act  shall 
continue  in  force  for  one  year  next  after  the  passing 
of  this  Act,  in  like  manner  as  if  the  time  so  limited 
had  been  the  time  originally  limited  by  the  said 
firstly-mentioned  Act  for  the  continuance  thereof. 

Cap.  LXXVI. 
An  Act  to  extinguish  the  Right  of  the  Crown  to 
Deer  in  the  New  Forest ,  and  to  give  Compen- 
sation in  lieu  thereof;  and  for  other  Purposes 
relating  to  the  said  Forest.       (Aug.  7,  1851.) 
Cap.  LXXVll. 
An  Act  to  alter  and  extend  the  Powers  of  an  Act  of 
the  Ninth  and  Tenth  Years  of  Her  Majesty'  s 
Beign,  intituled  "  An  Act  to  empower  the  Com- 
missioners of  Her  Majesty's  Woods  to  form  a 
Royal  Parle  in  Battersea  Fields  in  the  County  of 
Surrey."  (Aug.  7,  1851.) 

Cap.  LXXVm. 
An    Act    to    continue    and    amend    an    Act    for 
establishing   an   Office   for   the   Benefit  of  the 
Coalwhippers  of  the  Port  of  London. 

(Aug.  7, 1851.) 
Cap.  LXXIX. 
An  Act  to  consolidate  and  amend  the  Laws  relat- 
ing to  the  Regulation  of  Steam  Narigation,  and 
to  the  Boats  and  Lights  to  be  carried  by  Sea- 
going Vessels.  (Aug.  7,  1851. 
We  give  an  abstract  only  of  this  statute. 

1.  9  &  10  Vict.  c.  100.  and  11  &  12  Vict.  c.  81, 
lepealed  from  the  time  this  Act  comes  into  opera- 
tion, except,  &c.  Existing  certificates  to  continue 
in  force. 

2.  The  naval  department  of  the  Board  of  Trade  to 
■Mat  in  the  execution  of  this  Act. 

Sureej/  of  Steam  VetteU  and  numder  of 
Pamengen. 

3.  Steam  vessels  to  be  surveyed,  and  owners  to 
ttmsmit  dedarsUons  to  Board  of  Trade  twice  a 
fu. 

4.  "nmes  appointed  for  the  surveys. 

5.  Board  of  Trade  to  grant  certiJScatee  and  trans- 
mit lists,  to  be  put  up  at  custom-houses. 

6.  B<»rd  of  Trade  may  cancel  certificates,  and 
Mfoire  fk<eah  declarations. 

7.  How  long  certificates  to  continue  in  force — 
Proviso. 

8.  Fees  to  be  paid  for  certificates — ^Application  of 
fees  and  forfeitures. 

9.  Forgery  of  declaration  or  certificate  tn  be  a 
mitdemeanor,  or  subject  person  summarily  con- 
victed to  fine  or  imprisonment. 

10.  Copy  of  certificate  to  be  placed  in  conspicnoni 
part  of  vessel. 

11.  Vessel  not  to  proceed  on  her  voyage  without 
certificate. — No  officer  of  the  customs  to  clew  out,  &c. 
any  steam  vessels,  but  upon  pit>daction  of  certificate. 
—Penalty  on  owners  and  masters  of  vessels  proceed- 
ing without  certificate. 

12.  Penalty  on  owner,  &a.  for  carrying  more  pas- 
Mngen  than  specified  in  certificate. 

13.  Penalty  on  persons  forcing  their  way  on  board 
when  vessels  are  rail. 

14.  Penalty  on  persona  refusing  to  pay  their  &rea 
«r  to  qoit  the  vessel. 

15.  Penalty  on  oBenAen  refusing  to  give  their 
name  and  address. 

16.  Power  for  Board  of  Trade  to  appoint  and  re- 
move Aipwright  surveyors,  &c.  and  fix  rates  of  re- 
mmeratum. 

17.  Tin  snrvByaia  to  make  returns  of  tiie  build, 
te.  of  vessels  and  owners,  &c.  to  give  infbrmation 
Air  that  porpoae. 

18.  Surveyors  to  act  under  direction  of  the  Board 
of  Trade :  to  be  allowed  to  go  on  board  steam  vessels 
to  inspect,  &e. 

19.  PnssUy  on  snrreyon  demanding  or  receiving 
tea  nn]«wfoUy. 

Build  tfflron  Steamers. 

20.  Iron  steamers  to  be  divided  by  water-tight 
partitions. — Officers  of  customs  not  to  grant  certifi- 
cates, except  so  divided. — Penalty  on  owner  for 
B«glect. 

Safety  valvet. 

21.  Steam  vessels  to  carry  safety  valves  out  of 
control  of  engineer,  and  to  be  deemed  a  necessary 
part  of  machinery. 

Boate,  Ifc.  in  tea-going  veetelt. 

22.  Sea-going  vessels  to  be  provided  with  the 
hnmber  of  boats  and  of  the  dimensions  herein  men- 
timied.— Enactmnati  with  respect  to  boots  and  life 


buoys  in  sec.  9  of  12  &  13  TvA.  o.  33,  not  to  be 
affected. 

23.  No  steamer  to  proceed  to  sea  without  being 
provided  a  hose  and  signals. 

24.  Penalties  on  masters,  &c.  neglecting  to  pro- 
vide boats,  equipments,  &c. 

25.  Officers  of  customs  not  to  clear  out  vessels  not 
complying  with  the  above  provisions. 

Lighit  and  provision*  againit  aeeidente  from 
eollition. 

26.  Admiralty  to  make  regulations  as  to  lights. 
Penalty  on  owners  and  masters  (ailing  to  obey  them. 
Existing  regulations  to  continne  in  force  till  revoked. 

27.  Rules  to  be  observed  by  vessels  passing  each 
other. 

28.  Owners  not  entitled  to  compensation  in  cer- 
tain cases  of  collision,  but  the  master  to  be  liable  to 
penalty. 

29.  Accidents  to  be  reported  to  Board  of  Trade. 

30.  Notice  to  be  given  of  apprehended  loss  of 
steam  vessels. 

Inepeetion  of  steam  veaeh. 

31.  Board  of  Trade  may  send  inspectors  on  board 
vessels  whenever  necessary. 

32.  Powers  of  inspectors. — Proviso  for  expenses 
of  witnesses. 

33.  Penalty  for  obstructing  inspectors. 

Legal  Proceeding*. 

34.  Misdemeanors  or  otfences  to  be  prosecuted  by 
information  or  indictment. — 11  &  12  Vict.  o.  43. 

35.  Sheriffs  in  Scotland  authorised  to  exercise 
jurisdiction  under  11  Geo.  4  &  1  Wm.  4,  c.  69,  to 
have  same  powers,  &c.  as  justices  exercise  under  this 
Act. 

36.  Jurisdiction  to  be  where  the  offbnce  is  com- 
mitted, and  wherever  offender  is. 

37.  Service  to  be  good  if  made  personally,  or  at 
abode,  or  on  board  ship,  &c. 

38.  Proof  of  issue  and  transmission  of  certificates. 

39.  Burden  of  proof  that  a  ship  is  exempted. 

40.  Application  of  penalties. 

41.  Indictments  to  be  preferred  by  direction  of 
the  Board  of  Trade  or  of  Commissioners  of  Customs, 

42.  Penalties  to  be  sued  for  within  six  months. 

43.  No  proceeding  to  be  void  for  informality  or 
removed  by  certiorari. 

44.  Distress  not  unlawful  for  want  of  form. 

45.  Parties  aggrieved  may  appeal  to  Quarter  SeS' 
sions  on  giving  security. 

46.  Court  to  make  soch  order  as  they  think 
reasonable. 

Mttcellaneout. 

47.  Not  to  affect  12  &  13  Vict.  c.  33. 

48.  Not  to  extend  to  ships  of  war  or  foreign 
vessels. 

49.  Nothing  to  affect  privileges  of  Corporation  of 
London. 

50.  Copy  of  this  Act,  &c.  to  be  kept  on  board. 
Penalty  for  neglect. 

31.  Commencement  of  Act. — Sliort  title. 
Cap.  LXXX. 
An  Act  for  confirming  a  certain  Provisional  Order 
of  the  General  Board  of  Health  fbr  applying  the 
Public  Health  Act,  1848,  to    the  borough  of 
Great  Yarmouth,  in  the  county  of  Norfolk. 

(Aug.  7,  1851.) 
Cap.  LXXXI. 
An  Act  to  authorise  the  Removal  firom  India  of 
Insane  Persons  charged  with  Offences,  and  to 
give  better  Effect  to  Inquisitions  of  Lunacy  taken 
in  India.  (Aug.  7,  1851.) 

Cap.  LXXXII. 
An  Act  to  simplify  the  Forms  of  Appointment*  to 
certain  Offices,  and  the  manner  of  passing  Grants 
nnder  the  Gteat  Seal.  (Aug.  7,  1851.) 


THE  MAGISTRATE, 

Ain>  PABOOHIAL  AKD  UUITICIPAL  LAWTXB. 

By  the  Public  Health  Act,  1 1  &  12  Viot  c.  63, 
it  was  provided,  for  the  purpose  of  raiajng  the 
necessary  funds  for  carryioff  the  provisions  of 
that  eminently  useful  statute  into  effect,  that 
"  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  jp'onnd  only  shall  be 
assessed  in  respect  of  the  same  in  the  propor- 
tion of  one-fourth  part  only  of  the  net  annual 
value  thereof;"  and  as  under  this  Act,  tithes, 
tithe  rent-ebarires,  and  some  other  pajrmenta 
issuing  out  of  land,  were,  by  reason  of  their 
omission  in  the  statute  and  the  want  of  a 
general  description  therein  sufficient  to  include 
them,  not  assessable  at  the  rate  which  they 
«a(^  to  pay  under  the  Public  Health  Act, 
it  was  thought  desirable  to  legislate  specially 
on  this  subject,  and  aecardiii^j  "  Aa  Act  to 


amend  the  Public  He^  Act,"  u  k  15  VW 
c.  50  (17  Law  T.  811),  wts  passed  .tthedoe 
of  last  Session.  This  statnte  thenloR  eawn, 
that  in  future  "tithes,  tithe  nctchimr 
moduses,  compositions  real,  and  oks  m. 
ments  in  lieu  of  tithes,"  shall  ba  imemi^ig 
3  &  4  Wm.  4,  c.  90  (Act  for  lijiitiii,  u,j 
watching  parishes  in  EDglud  ud  WM 
as  and  in  the  same  proportion  of  theii  laa^ 
value  aa  land,  and  under  U  &  12  Vict  e.63 
(cited  supra),  as  and  in  the  uoe  ptopiiiog 
of  their  annual  value  as  land  uied  h  njii, 
meadow,  or  pasture  ground  only. 

It  may  be  well,  also,  to  notify  in  diii  pin 
the  passing  of  an  Act  for  the  bdome  o( 
Lands  in  pursuance  of  the  recommodttiog  of 
the  Inclosure  Commissionen,  by  vM  n. 
thority  is  given  to  inclose  waste  lindi  ii  tiiiik 
teen  English  counties  (14  &  15  Vi{Lc5i;i7 
LawT.  224).  A  schedule  to  the  Act  ipedfei 
the  names  of  the  inclosures  sod  the  coauiH, 
but  does  not  give  the  acreage,  which  it  ihadd 
have  done. 

The  letter  of  Mr.  DiCEiNsoir n'Cimai 
Lnnatics,"  which  we  inserted  htve^  hai 
not  been  without  effect,  as  will  be  net  1^  the 
following  transcript. 

STATE  OP  CRIMINAL  LUNATICS. 
We  are  rejoiced  to  percdve  that  paUic  attoAtii 
being  directed  to  this  most  importutsobjed  The 
present  mode  of  treating  criminal  tauda  »  ta- 
graceful  to  a  civilized  and  Christiaii  anasxtj. 
We  do  not  wish  to  express  any  mudliD  symfitkjr 
for  crime  or  criminals,  but  if  a  mio,  ate  nb| 
through  the  ordeal  of  a  trial  for  the  mStHin  d  fte 
laws  of  his  country,  is  acquitted  on  the  gnaad  ftil 
he  was  not  a  responsible  agentj  that  Ix  cnUirt 
distinguish  between  right  andwronj;  Untbevii 
insane,  or  in  plainer  words,  that  he,  at  Ibe  tine  the 
offence  was  committed,  labooied  snJertkeefcdHt 
diseased  brain  disorderin|^hisinestallaealtiB;liia 
we  any  such  a  man  is  entitled  tooorMmieijflii' 
pathies,  and  ought  invariably  to  be  tnated  si* 
great  kindness  and  considention.  Ihekr.aft 
wisdom,  declares  that  the  insane  oajlit  mt  to  ta 
subjected  to  punishment,  and  yet  ai  «»■  aia^ 
soner  is  acquitted  on  the  plea  diai^,'"'^ 
signed  for  life  to  the  cheerless.  daoUle,  •»^'"'- 
breaking  atmosphere  of  a  public  asjhm,  ™°" 
subject^  to  the  worst  descriptimrf  '""■J^j"!" 
ment.  The  man  in  whose  behalf  »■* g»» 
urged  is,  in  many  instances,  in  s  muck  oon"*'' 
able  position.  He  is  accused  of  commidiii|«« 
termed  criminal.  He  is  tried  snd  bssd  pHty,  at 
perhaps  either  transported  for  a  tern  «'!•** 
confined  in  one  of  the  county  P''*"""''^^ 
period ;  whilst  the  poor  lunatic  is  u"™?™/^ 
Mwesty's  pleasure— that  is,  for  We-"' '  "^ 
asylum,  and  compelled  to  herd  ibt  «« ■«» 
with  the  maniac  It  is  s  ">«**'?^ 
version  of  language  to  deny  that  t™ J~r 
is  no  punishment.  It  is  punishmeat,  »»  "  ^ 
ofaseverekind!  It  wiU  be  admitted  WW" 
certain  class  of  criminal  lunatics  who  "•*?"  j, 
carefuUy  watched,  and  to  be  under  snnaW«» 
the  remainder  of  tiieir  lives ;  bat  oths  »»  "» 
in  which  crime  is  committed  •'""jSllS 
paroxysm  of  insanity,  and  where  w<»|^^ 
plete.  undeniable  restoration  to  health--«»>?|^ 
unmediately  after  the  case  is  perpettatol,  or  ""J^ 
short  period  of  confinement.  ^^^~'^^,tM 
extreme  kind  of  case,  we  maintaia  «^.'rTv^ 
contempbted  the  subjection  of  the  a"™"  TT 
to  the  severe  and  protracted  PbHSJIi 
flicted  upon  him.  Insanity  is  ">*Sf  tta* 
disease  rendering  the  party  '"*''"°f5,  ,^rf(h 
minal  placed,  on  this  ground,  beyom  twpj"  j^ 
law,  U  supposed  to  have  self-control  cW«^ 
stroyed;  to  be  as  incapable  of  l|^®r5,ti«t  ii 
from  committing  a  breach  of  the  j^ ^  JjJJ^ 
to  arrest  the  act  of  vomiting  alter  ^"^^^^ 
of  a  potent  emetic.  What  wo>»l".M,  JLdi.  1» 
jected  the  poor  man,  with  sn  f"^°lS«* 
corporeal  punishment?  AndyetBOCti>rw^_;i 
not  be  more  irrational  and  nnscientiftci"" 
with  great  severity,  or  even  at  sH  "" 


lunatic  guilty  of  criminal  conduct. 

We  are  now  talking  of  positive  a^     ^  ^ 
insanity,  not  that  pseudo-morbMl  «"™r"tod* 
in  which  the  person  has  sufficient  c»p«"lggl 
guish  right  from  vrrong,  and  is  to  su 
purposes  a  responsible  agent      .    ^^^  M '» 

The  reader  may  be  uSer  the  '•'P"^  ^ 
some  cases  Government  would  be  '™P^J»e 
peculiar  circumstances,  to  retai  "Lf^iHirf 
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omfinement.  But  aoob,  alas!  is  not  tite  fact.  At 
the  recent  meeting  of  the  Association  of  Medical 
Officers  of  Hospitala  fw  the  Insane,  Dr.  Forbes 
Winslow,  when  speaking  of  the  necessitjr  of  eSecting 
soma  alteration  in  the  treatment  of  criminal  lunatics, 
quoted,  among  other  iUnstrations  of  the  present 
ooodoct  of  the  Government,  the  following  case : — 

Dr.  Winslow  was  eonsalted  by  the  wife  of  Captain 
JoikiMoii,  who  was  tried  for  the  murder  of  the  crew 
of  the  3Voy,  and  acqaitted  (without  medical  evi- 
dence) on  the  ground  of  insanity.  He  was  accord- 
ingly sent  to  Bethlem.  It  appeared  by  the  eridence 
that  the  murderous  act  was  committed  during  a 
parozysBi  of  dalirium  trenum.  As  the  medicid 
airthorities  of  Bethlem  Hospital  assured  Mrs.  John- 
ami  that  her  husband,  whatever  might  have  been 
Ilia  previous  state,  was  then  perfectly  sane,  she  pre- 
sented a  petition  to  GoTemment  for  his  liberation, 
and  offered,  in  the  erent  of  his  being  released,  to 
provide  an  ample  and  sufficient  guarantee  that  Cap- 
tain Johnson  should  be  talcen  out  of  the  conntry 
into  a  far-distant  land,  and  that  he  never  should  set 
foot  on  English  soil  again.  The  petition  was  re- 
jected, and  the  poor  broken-hearted  wife  informed 
ihmt  there  was  no  chance  of  her  husband  ever  gazing 
on  Hm  blue  sky  of  heaven,  beyond  the  gloomy  courts 
of  the  asylum  into  which  ha  was  transferred  after 
Ilia  acqnittal  on  the  plea  of  mental  derangement. 

Witbont  entering  mto  the  merits  of  this  particn- 
Ureaae,  it  may  be  asked,  is  this  jnatioe?— b  this 
ooaamini  humanity  ?  Do  the  aothorities  at  the  Home 
<db3e  consider  it  a .  part  of  their  creed  that  patients 
aever  recover  from  attacks  of  homicidal  insanity  ; 
•nd  if  evidence  clear  and  undoubted  of  recovery 
preaenta  itself,  that  no  relazatian  is  to  take  place  in 
the  treatment  of  the  unhappy  prisoners  ?  If  this  be 
their  doctrine,  the  sooner  ila  hollowness,  its  absur- 
dity,* its  cruelty,  are  exposed,  the  better  for  the 
cradit  of  a  Christian  community  and  a  Christian 
government.  The  criminal  lunatic,  we  again  main- 
tain, is  in  many  instances  in  a  worse  condition  than 
the  felon  consigned  to  one  of  the  model  prisons,  or 
even  to  the  hulks  or  penal  settlements.  The  men 
oonfined  in  Pentonvilk  or  Raadine  prison  has  ad- 
vantages and  enjoymenti  which  M^aaghten,  Ox- 
■faid,  Tnckitt,  Jobasen,  and  others,  confimd  in 
Bethlem,  are  strangers  to.  The  felon  transported 
to  one  of  the  penal  settlements  can,  if  ha  is  well 
eondocted,  obtain,  after  a  short  term  of  punishment, 
s  tfcket  of  leave,  which  amounts  almost  to  entire 
SbemtioD.  He  may  then  enter  the  aervics  of  the 
ookmists,  and  perhaps  ultimately  obtain  a  free  par- 
doo  ;  bnt,  alas !  whathopc  is  held  out  to  the  lunatic, 
who,  in  a  moment  of  transient  madness  and  iire- 
sponsibility,  under  the  affliction  of  disease,  commits 
an  oBence  against  the  state,  be  it  murder,  man- 
siaorhter,  theft,  or  anon  ?  Well  might  the  words 
said  oy  Dante  to  be  written  at  the  entrance  of  the 
internal  regions  be  insesibad  over  the  portals  of  diat 
portion  of  Bethlem  Hospital  appropriated  to  the 
poor  criminal  lunatic — 

"  Toi  che  entrate  Issdate  ognl  spennsa," 

It  is  to  be  hoped  that  the  day  is  not  far  distant 
when  the  Government  will  take  more  enlightened 
views  on  these  asd  kindred  topics,  and  ^at  the 
opinions  of  men  of  experience,  judgment,  and  know- 
iMge,  connected  with  our  own  profeaeion,  will  ex- 
eieiBe  a  right  influenoe  on  the  discossioBa  of  those 
into  whose  hands  are  introtted  grave  and  heavy  le- 
aponsibilities.  Asto  the  neceaai^  of  having  separate 
aayhmu  for  the  recaption  of  criminal  Inni^ics  there 
cannot  be  a  doubt,  and  asylanu  too  in-  i^ioh  the 
poor  nnhappy  inmates  will  have  within  their  reach 
more  of  tiie  comforts  and  enjoyments  of  life.  Some 
flange  must  seen  take  place.  Let  ns  hope  that  a 
ferightar  and  a  happier  mora  will  soon  dawn  npon 
the  poor,  wretched,  criminal  lunadca  at  present  con> 
Anad  within  the  iron  gratings  of  Bethlem  and  other 
public  lanatic  asylttms ;  and  that  if  the  patients  are 
not  flttad  for  entire  liberatioo,  their  relatives  will  be 
permitted  to  transfer  them  to  a  private  sstablish- 
BMDt  where  greater  comfort  and  relaxation,  with  tiie 
same  degree  of  secnrity,  are  to  be  obtained. — Tkt 
Lmutt.  _^____ 

LAW  OF  SETTLEMENT. 

The  following  are  the  practical  results  to  which 
the  Committee  on  the  Law  of  Settlement  have  come 
at  the  conclusion  of  tlieir  report : — 

"  We  have  examined  the  origin,  progress,  and 
bearing  of  this  law,  paradoxically  called  a  Law  of 
Settlement,  which  denies  to  every  man  a  settlement 
in  15,534  parishes,  where  it  makes  him  an  alien,  and 
affects  to  settle  him,  whether  he  will  or  not,  in  a 
single  one,  making  it  the  interest  of  himself  to 
escape,  and  of  the  iriiola  parish  to  expel  Urn,  even 
from  that. 

"  We  have  seen  that  this  law  originated  unexpect- 
edly, was  recommended  on  false  pretences,  was  car- 
ried by  a  local  interest,  and  without  discossion. 

"  That  it  has  never  operated  to  the  satisfaction  of 
the  so-called  parish  interests,  by  which  it  has  been 
atone  supported,  and  has  always  operated  adversely 
•0  that  of  the  genenl  population. 


"  That  it  has  always  impeded  the  labourer,  and 
never  afforded  him  an  advantsge,  still  less  an  equi- 
valent, for  the  restraint  on  his  fiberty  and  prosperity. 

"  That  it  has  always  encumbered  the  agricmture, 
the  production,  and  the  trade  of  the  less  progressive 
parishes,  by  the  idleness  it  enfbrced  and  encouraged, 
the  panperism  it  created  and  made  stagnant 

"That  it  has  always  prevented  the  supply  of  a 
respectable  population  to  the  places  where  fresh 
hands  were  wanted,  and  has  allowed  them  to  increase 
chiefly  or  only  by  the  addition  of  the  outcast  people 
from  other  places.  It  lias  deteriorated  the  towns, 
and  made  them  the  less  fit  to  receive  a  decent 
population. 

"That  it  has  made  the  parish  of  the  settlement  a 
prison  and  every  other  parish  a  hostile  fortress.  It 
has  encouraged  the  refusal,  the  restriction,  or  the 
destruction  of  habitations  where  it  pretended  to  give 
the  legal  home,  and  it  has  denied  a  home  every 
where  else,  and  has  often  left  no  alternative  but 
sordid,  cjmpulsory,  and  unprosperous  settlement  or 
a  vagrant  life,  for  which  last  it  has  provided  the 
most  specious  justifications. 

"  That  it  has,  by  destroying  the  field  of  the  En- 
glishman's employment,  allured  the  Irish,  and  even 
afforded  them  bounties  to  supply  his  place  where  he 
was  wanted. 

"  That  it  has  accnmnlated  the  unsettled  population 
in  undefended  places,  which  have  become  filthy 
nesti  of  wretchedness,  pauperism,  and  crime. 

"  That  it  has  isolated  the  interests  of  every  parish, 
— made  inter-parochial  war  their  normal  state. 

"  That  it  has  never  benefited  one  parish,  but  by 
the  more  than  equal  injury  of  another,  with  the 
addition  of  injury  to  tiie  settler. 

"  That  it  has,  contrary  to  the  main  object  of  law 
to  remove  occasions  of  dispute,  created  the  occasion 
for  the  greatest  mass  of  dispute  and  litigation  ever 
witnessed  in  any  nation  for  any    equal    period  of 
time. 

"We  have  seen  incessant  attempts  made  at 
amendment  The  law  has  traversed  firom  the  one 
extreme  of  universal  removability  of  the  poor  man 
only  likely  to  be  chargeable, — persevered  in  till  it 
was  as  unendurable  to  other  classes  as  the  poor, — 
to  the  nearly  opposite  result,  the  prohibition  of  all 
removal  except  of  unsettled  poor,  chargeable,  who 
have  not  been  resident  for  a  defined  time  or  under 
defined  circnmstances;  a  provision  which,  under  the 
controlling  influence  of  the  continuing  settlement 
law,  is  rapidly  producing  mischiefs  both  to  parishes 
aud  the  poor  as  virulent  as  the  worst  of  the  effects 
of  that  fatal  system.  We  have  seen  nothing  but 
failure  in  attempts  at  partial  amendments,  or,  more 
frequently,  the  introduction  of  new  and  unexpected 
mischiefs. 

"On  the  other  hand  we  have  seen  instances  of 
pure  abolition  or  extensive  excision  of  the  larger 
members  of  this  body  of  law,  such  as  the  abolition 
of  the  power  of  removal  of  all  unohargeable  people, 
and  the  entire  abolition  of  heads  of  settlement  and 
we  have  seen  in  all  such  coses  that  the  destruction 
has  been  free  from  mischief,  even  when  fVnstrated  of 
some  of  its  good  effects  by  the  remaining  portions 
of  the  law  ofremoval. 

"The  apprehended  dangers  of  the  entfae  abolition 
of  the  law  of  removal  have  been  examined  in  detail, 
and  none  will  stand  the  investigation. 

"Some  amendments,  proposed  with  the  view  to 
lessen  the  admitted  mischiefs  of  the  law,  are  shewn 
to  involve  preponderating  mischiefs  of  their  own, 
and  to  be  less  effective  for  their  proposed  end  than 
simple  and  absolute  abolition. 

We  come,  then,  to  the  conclusion,  that  the  only 
course  consistent  with  the  public  welfare  is,  to  repeal 
the  power  of  removal  by  warrant 

"This,  for  reasons  shewn,  should  extend  to  Scotch, 
Irish,  the  islanders,  and  vagrants. 

"  It  is  unnecessary  to  provide  expressly  fbr  'settle- 
ment i'the  provisions  as  to  this  and  as  to  legal  and 
other  proceedings  all  become  inoperative  for  present 
purposes  by  the  abolition  of '  removal ;'  and,  as  they 
are  mixed  up  with  other  matters,  they  should  be 
left  in  operation  as  to  there  wtil  they  have  been 
more  carefiilly  examined,  or  can  be  appropriately 
provided  for  in  detail. 

"  As  the  right  of  free  settlementmay  opereteto  the 
disadvantage  of  some  of  the  more  accessible  places, 
and  as  moreover  it  would  of  itself  be  beneficial 
that  every  union  should  become  to  all  intents  and 
purposes  one  parish, — ^but  as  this,  if  eflbeted  at  once, 
would  invohv  a  sadden  and  violent  increase  of 
burden  in  many  of  the  smaller  parishn  witiioat 
equivalent  advantage  to  any,— it  is  desirable  so  to 
introduce  equality  of  rating  as  to  render  the  approxi- 
mation, if  possible,  more  rapid  than  the  recnpt  of 
benefits  from  the  change  of  the  law ;  aad,  so  as  not 
to  interfiBre  nnneeassarily  witii  the  value  oE  property 
or  the  just  expectations  of  its  present  ownen  or 
existing  expectants,  it  seems  dearable  that— 

"  Ev^ry  union  be  on  and  after  the  day  of 

an  union  for  rating,  according  to  the  pro- 
visions of  the  Poor-law  Amendment  Act,  dis- 
pensing with  the  consent  of  the  guardians. 

"  That  all  the  expendittue  be  provided  for  by  a 
common  Aud. 


"  That  this  common  fund  be  raised  for  the  first 

(say  twenty-seven)  years  by  rates  made  io  eadi 

parish,  ap|voximating  to  an  equal  anion  rate  by 

(say  one-tenth)  of  thisir  differences  every  three 

years. 

"  That  in  the  year  (say  1878)  and  thenceforth  the 

coBimon  Amd  shaU  be  raised  by  an  equal  union 

rate. 

"  It  may  be  expected  that  a  perfect  freedom  of 

settlement  will  sooner  or  later  produce  a  greater 

approach  to  equality  in  the  supply  and  lemnnertUJoA 

of  labour  throughout  the  country;  that  it  will  enable 

i  every  locality  and  every  kind  of  property  to  eajof 

the  full  benefit  of  its  natural  advantages  for  the  em- 

I  ployment  of  labour ;  and  that  while  it  proportions 

I  the  supply  of  labour  to  the  demand,  it  will  increase 

'  its  aggregate  rewards  by  allowing  it  readily  to  avail 

itself  of  every  occasion  for  its  more  profitable  em- 

'.  ployment. 

I      "  Circumstances  are  at  piesentthemostfavoorable 
that  have  been  enjoyed  for  many  years  for  effecting 
the  change.     Large  alterations  have  been  recently 
made  in  the  prospects  of  the  profitable  cultivation  <rf 
different  soils  and  different  districts,  requiring  for 
the  benefit  both  of  diatriots  in  which  human  lairant 
!  shoold  be  diminished  and  of  those  in  which  it  shonld 
I  be  increased,  and  in  a  view  to  the  general  advan- 
!  tage  of  the  community,  that  the  transfer  of  labourers 
I  should  be  effected  with  the  least  possible  difBcnlty. 
I  The  same  or  similar  changes  in  the  law  have  made  it 
almost  a  certainty  that  manufacturing  and  tnulina 
towns  and  districts  will  require  a  large  accession  w 
fresh  hands  for  the  purpose  of  increasing  production 
and  commerce.    Add  to  these  inducements  tiie  ra- 
pidly increased  and  increasing  mechanical  facilities 
of  locomotion,  and  it  becomes  apparent  that  to  retain 
the  impediment  of  settlement  at  Uiis  time  is  to 
forego  one  of  the   most  bvourable  opportiinitiaa 
ever  presented  to  a  community  for  abandoning  with> 
I  out  danger  or  inconvenience  an  absurd  and  mis- 
chievous error. 

"  One  consequence  would  be  certain,  the  relief  of 
OUT  statute  books  and  the  law  library,  and  the  adini» 
nistration  of  jintice,  of  the  great  incumbrance  cl 
the  settlement  law,  and  the  local  and  the  centnl 
administration  of  the  poor  laws  of  a  worse  than  use- 
less but  most  engrossing  portion  of  their  duties,  and 
that  a  great  saving  wonld  not  only  be  made  of  the 
trouble  and  costs  of  removal  and  litigation,  hut  in 
those,  often  left  out  of  calculation,  bnt  not  less  serious^ 
of  tlie  inquiries  and  trouble  ineunred  in  cases  whoa 
neither  removal  nor  dispute  eventually  take  place. 

"Be  these  advantages  great  or  small,  whether 
new  or  unforeseen  evils  spring  from  the  repeal  or 
not  one  other  advantage  is  certwn,  that  if  new  lagi»> 
lation  in  the  domain  and  for  the  purposes  of  settle- 
ment should  ever  be  again  judgnl  necessary,  the 
present  repeal  would  clear  it  from  its  main  difficulty 
by  discumbering  it  of  the  existing  mass  of  incon- 
gruous, conflicting,  and  mostly  obsolete  and  effeta 
provisions." 

JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

Ibnatmats. 
No  point  of  interest  has  arisen  for  revieir  in 
this  department  of  our  Journal.     Business, 
now  that  we  have  nearly  reached  the  middla 
of  the  vacation,  is  almost  entirely  suspended. 

The  only  matter  moving  in  winding  up  haa 
been  that  of  the  National  Land  Scheme,  for 
which  a  special  Act  of  PadiamsBt,  authorising 
the  winding  up  of  the  affair,  was  passed  last 
session.  A  sitting  of  five  hours  appears  to 
have  been  devoted  to  the  hearing  recommend- 
ations of  candidates  for  the  official  manager- 
ship without  any  decision  being  made  by  tha 
Master.  

FsAaetJS  O'Connor's  La!«i>  ScBavx. — Ckt 
Thursday,  Sept.  11,  Master  Hnmphrsy  proceeded 
to  hear  'die  claims  of  the  difiersnt  candidates  for  the 
office  of  official  manager.  They  amounted  to  twelve, 
viz.  Messrs.  Grey,  Quilter,  Tunmand,  Gooddiap, 
Earnest,  Price,  Croysdill,  Notria,  Harding,  Fellows, 
Hntton,  and  Ainger.  The  candidates  were  repn« 
ssnted  by  counsel,  and  the  preeeediags  occnpisd 
neariy  five  hours,  as  each  learned  counsel  read 
voluminous  documente  in.  the  shape  of  testimonials 
as  to  the  efficiency,  ability,  and  integrity  of  his 
client.  A  recommendation  in  fiivour  of  Hr. 
Ainger  was  handed  in,  signed  by  3,100  shares 
holders;  bnt  it  was  discovered  by  the  Muter 
that  maay  of  the  names  were  in  the  aama  hand- 
writing, while  a  few  had  made  the  sign  of  the 
cross.  This  gave  rise  to  considerable  conversa- 
tion, and  ultimately  the  case  was  adjourned  till  next 
Tnnday  week,  the  Master  observing  that  if  in  tfaa 
meantiise  any  aflMavits  were  to  be  sent  in  aaplsna- 
tory  of  the  signatures,  they  must  be  filed  on  at  ba^ 
fine  next  Turaday. 
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REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

j^vnmars. 

Two  or  three  cases  worthy  of  note  in  this  de> 
putment  of  our  journal  are  reported  in  our 
hut  number.  In  Nowlam  v.  Waltk,  17 
Law  T.  292,  a  question  arose  upon  the 
eonstraetion  of  a  will,  whether  •  life  in- 
terest and  power  of  disposal  was  given  or 
property  absolutely.  A  testator  bequeathed 
to  his  wife  "  the  interest  arising  from  his  pro- 
perty, which  it  was  his  will  and  wish  should  be 
collected  in  as  soon  after  his  decease  as  con- 
venient, and  placed  in  the  public  funds ;  the 
income  therefrom  it  was  nis  will  and  wish 
that  his  wife  should  hare  and  enjoy  during  her 
natural  life,  as  well  as  the  income  arising  from 
any  other  property  he  should  die  possessed  of." 
After  giving  the  furniture  to  his  wife,  and  be- 

Soeatbing  certain  pecuniary  legacies,  he  left 
lie  remainder  of  his  property  at  tkt  ditposal 
of  his  wife,  Uf  she  remained  a  widow ;  but  if 
■he  married  again,  he  gave  her  an  annuity  for 
life,  and  directed  that  the  remainder  of  his  pro- 
perty should  be  divided  amongst  certain  ether 
persons.  The  widow  did  not  marry  again, 
and  died  intestate.  Vice-Cbancellor  Knight 
Bbucs  held,  that  by  the  true  construction  of 
this  devise  the  representative  of  the  widow  was 
entitled  to  the  general  residue  of  the  testator's 
property.  "  Tliere  is  nothing,"  said  his  Honour, 
u  odivering  judgment,  "  in  the  word  ditpotat, 
which  in  my  opinion  necessarily  points  to 
power  more  than  to  property.  Here  I  can  see 
■evoal  reasons  why  it  shoidd  mean  property. 
He  meant  his  wife  to  have  everything,  subject 
only  to  the  legacies  and  the  contingency  of 
marrying  again,  A  case  interesting  to  trustees 
if  that  of  Beiuutan  v.  Nthemiat,  17  Law  T. 
292.  In  this  we  canpot  do  better  than  simply 
tnusoribe  the  marginal  note.  In  1822  a  sum 
of  stock  was  vested  in  A.,  B.  and  C.  upon  the 
trusts  of  the  marriage-settlement  of  D.  (the 
daughter  of  A.)  In  1S31  A.,  B.  and  C.  trans- 
fiured  2,000i.  to  E.  the  husband,  who  sold  it 
out.  In  1841  B.  became  bankrupt ;  and  in 
November,  1847,  C.  and  E.  who  were  partners, 
became  bankrupt.  In  October,  1847,  A.  died, 
having  by  bis  will,  dated  in  1844,  directed  a 
ram  of  6,000/.  stock  to  be  placed  in  the  namts 
of  the  trustees  of  D.'s  settlement,  and  G.,  whom 
he  appointed  his  executor :  and  further,  that 
none  of  his  le^cies  should  be  paid  until  six 
months  after  his  decease,  and  that  his  debts 
should  be  paid.  In  one  part  of  his  will  A.  thus 
expressed  himself,  "forgiving  my  dear  daughter 
D.  her  legacy  of  the  above-mentioned  6,000i." 
&e.  The  Court  held,  that  the  legacy  of  6,0007. 
stock  was  in  satisfaction  of  the  2,0007.  stock 
doe  in  respect  of  the  breach  of  trust. 


COUNTY  COURTS. 

i^ttinmars. 
In  the  last  number  of  the  Comfy  Courts 
droatcTe  there  was  given  at  some  length 
die  judgment  of  Mr.  Amos,  the  judge  of  the 
Maryl^ne  County  Court  in  the  cause  of 
Alder  r.  yeomoit,  oat  of  wluch  arose  a  charge 

Tinst  him  of  eormpt  practices  in  his  office 
judge,  which  was,  however,  ignored  by 
the  Court  of  Q.  B.  Notwithstanding  the 
sneers  thrown  out  in  the  course  of  that 
judgment  agaipst  the  Bar  and  the  Press, 
whose  duty  and  office  it  is  to  expose  incompe- 
tency and  put  an  end  to  arbitrary  and  capri- 
dons  conduct  in  courts  of  justice  wherever  it 
is  found,  we  abstained  from  making  any  com- 
ment on  the  case,  not  because  we  believed 
that  the  learned  judge  had  made  insinua- 
tions against  the  Bar  and  the  Press  to 
which  they  were  fairly  open,  but  because  on 
his  statement,  that  the  plainUff  in  that  cause 
had  sent  him  a  messuage  of  contrition,  in 
which  he  avowed  that  "he  was  led  into  the 
proceedings  by  the  advice  of  'Cabtbb,  his 


counsel'  (u  the  judgment  courteously  has 
it),  otherwise  he  would  not  have  thought  of 
any  steps  of  the  kind,"  we  did  not  feel  jus- 
tiMd,  in  giving  expression  to  the  suspicions 
we  entertained.  Nevertheless,  it  was  quite 
evident,  to  our  mind,  and  we  freely  beard  it 
remarked  by  others,  that  Alder's  contrition 
was  not  genuine,  but  simulated  in  order  to 
make  &voorable  terms  for  the  payment  of 
costs.  We  are  not  the  apoloRiats  of  Aldbr; 
his  conduct  is  before  the  public,  and  they  will 
not  draw  from  it  an  erroneoas  conclusion. 
But  though  we  regarded  the  entire  transaction 
with  distrust,  and  Uionght  ill  of  the  taste  which 
could  make  a  parade  of  generositv  in  a  matter 
where  a  man's  poverty  had  pleaded  for  con- 
sideration, we  confess  we  were  not  prepared 
for  a  disclosure  such  as  that  contained  in  a 
letter  by  Mr.  Cabtbb  to  The  Timeg  on  this 
subject,  enclosing  a  communication  addressed 
to  him  from  Aldbb,  which  unfolds  the 
manoeuvre  by  which  the  "  message  of  contri- 
Uon,"  as  Mr.:A>(OB  complacently  terms  it, 
was  obtained,  and  exposes  u  gross  a  breach 
of  faith  (if  Aldbb  is  to  be  believed)  as  ever 
came  before  the  public.  We  give  the  corre- 
spondence entire ;  further  comment  is  unne- 
cessary:— 

MARYLEBONE  COXTOTY  COURT. 
TO  TBX  EorroB  or  thb  times. 
Sir, — In  your  paper  of  the  26tb  lost,  appeared, 
Doder  the  above  heading  aome  obsenrations  on  the 
recent  case  of  the  Queen  v.  Amot  (followed  bjr  a 
letter  from  the  complainant.  Aider).  As  the  tenor 
of  those  remarks  is  not  only  injorioos  to  me  perso- 
nally, bat  highly  unjast  and  manifestly  nntrue,  I  ask 
for  the  insertion  of  the  following  correspondence  as 
a  debt  which,  I  assume,  the  conductors  of  The 
Time*  will  be  most  willing  and  even  anxious  to  dis- 
charge when  brought  to  their  cognisance.  From 
the  commencement  of  the  article  it  would  appear  as 
if  the  comments  prefixed  to  the  letter  emanated 
from  the  editor  of  The  Timet,  and  were  not  com- 
municated ;  but,  upon  consideration,  I  arrired  at 
the  conclusion  that  it  must  be  the  work  of  a  cor- 
respondent, assuming  that  form  for  greater  effert, 
and  with  on  obvious  purpose,  or  that,  at  all  events, 
the  information  oontained  in  it  must  have  been  con- 
veyed to  you  probably  in  a  more  enlarged  and  copi- 
ous form,  and  from  which  materials  you  had  selected 
the  data  upon  which  were  grounded  the  substance  of 
the  obsermtioiis.  Now  I  infer  this,  first,  because 
the  facts  could  not  have  been  drawn  from  the  letter 
inserted,  and  wbidi  by  no  means  justified  the  pre- 
fiitory  remarks.  For  instance,  there  is  no  coun- 
sel named  in  the  letter,  the  word  "contrition"  is 
not  used  in  it,  and  the  difierenee  is  obvious 
at  once  between  acting  "  under  the  advice  of 
counsel,"  and  "  being  led  by  the  instigation  of 
his  counsel;"  the  one  expressing  the  usual  and 
well-understood  practice  when  a  client  consults 
his  legal  adviser,  the  other  indicating  an  animus 
on  the  part  of  counsel,  as  if  he  had  private  motives 
of  personal  rancour,  which  he  made  the  prosecutor 
the  means  of  gratifying.  It  is  for  these  and  other 
reasons  that  I  assume  the  composition  is  'not  your 
own;  fur  while  you,  I  apprehend,  could  have  no 
motive  to  moke  the  commentary  stronger  than  die 
text  warranted,  it  would  be  very  diSerent  on  the 
part  of  one  who  has  deemed  it  worth  his  while  to 
sacrifice  20/.  of  costs,  ofiered  to  be  paid  him,  for  the 
purpose  of  obtaining  such  an  acknowledgment  as 
that  contained  in  the  annexed  letter,  and  respecting 
which  the  unfortunate  writer  of  it  might  tiuly  say 
with  Romeo's  apothecary : — "  It  is  my  poverty,  and 
not  my  will,  consents." 

How  &r  this  will  iaaprove  the  position  of  the  per- 
son who  could  resort  to  so  transparent  a  trick  I  may 
safelf  leave  yon  and  the  public  to  decide,  after  con- 
sidering the  full  and  explicit  contradiction  and  ex- 
posure contained  in  the  following  letter,  communi- 
cated to  me  before  I  hod  an  opportunity  of  com- 
plaining, as  you  may  jndga  from  the  dates,  and  dis- 
tance at  which  lam. 

Even  if  the  concnnenoe  of  both  prosecutor  and 
defendant  in  the  apparent  statement  had  been  com- 
plete, it  would  only  have  borne  the  aspect  of  a  pal- 
pable conspiracy  (in  my  Judgment)  to  pat  forward 
matter  which  must  be  untrue,  unless  the  prosecutor 
was  prepared  to  admit  that  be  had  committed  gross 
peijury  in  the  affidarits  which  were  the  necessary 
foundation  of  his  appUeation. 

To  attempt  to  remove  a  supposed  stigma  by  such 
means  renders  it  an  imperative  question  with  the 
authoritiea  how  far  any  one  who  it  guilty  of,  or  con- 
nives at  it,  can  be  a  fit  person  to  fill  a  hi^h  judicial 
office ;  a  id  whether  the  inference  of  so  acting  (or,  at 
all  events,  in  a  highly  reprehensible  manner)  is  not 
irresistible,  from  aa  impartial  eonsidenrtioa  of  tbei 


subjoined  docament,  I  leave  to  the  jadment  of  &os» 
who  Buy  take  the  trouble  to  coosiaer  the  qaritisn. 
I  beg  to  i«maa%  Sr, 

xov  obedient  servants 

Samvkl  Ca>tsk. 

Rockview-house,  Tavistock,  Ang.  29. 

P.S.  I  ought  not  to  pass  over  one  other  poas  mis- 
representation— namdy,  that  Mr.  Aibos's  ^^lSllii^l 
expenses  were  doable  the  amooat  MuKd '.  ^ftaC  f 
&3/.  1 2a.  for  simply  shewing  caaae  by  one  jaaor 
counsel,  with  three  affidarila,  against  a  nde  atsi! 
It  would  make  any  honest  man's  blood  boil  to  icad 
the  items  and  consider  the  amoant  of  tlie  hill  ef 
costs  sent  in  and  rlaimed  of  the  prooeoater  aa  behalf 
of  the  defendant,  amoontiiig  to  ssrcnt  pooiuis  abait 
thirty,  and  which  it  seens  have  beea  taxed  eC  to 
26/.  16s.  sad  in  which  for  the  bashms  done  I  afaoald 
have  considered  15/,  an  ample  lemiineiatioa-  It 
ought  to  be  printed  at  length  for  Ike  h^^t^At  «f 
mankind.  

"27,  Redmaa's-row,  Mife-CDd.  Ai«.  36. 

"  Sir— I  was  sarprited  beyond  lacasuje  on  aeeiaf 
my  name  in  the  Timee  of  this  day,  affixed  to  a  letter 
with  some  prefktory  remarks  upon  the  praeeeCaas 
taken  by  me  against  Mr.  Amos  in  the  Qaecn's  BaswV 
arising  out  of  my  action  against  Yeomaa  ia  Om 
Marylabone  County  Court,  becaaae  such  iiahlii  gfiaa 
waa  wholly  unauthorised  by  me,  and  oontnajtoa 
distinct  understanding  existing  between  a  Mr.  Maiof, 
Mr.  Amos's  agent,  and  my  solicitar,  Mr.  P  ' 
and  your  name  being  mentioned  I  have  i 
in  jnstioe  to  you,  to  make  the  foUowiag  c 
tion  of  Cuts,  which  I  authorise  yon  to  make  soy  aae 
of  you  may  think  proper,  having  this  day  made  o^ 
plication,  through  my  solicitor,  to  Mr.  Makiy,  at 
the  Marylebone  County  Coart,  for  the  aatkor  sf 
such  communication,  but  whidt  he  ooid  "he  was  aa- 
able  to  give,  and  expressed  hia  snrptiie  at  tke  pah- 
lication. 

"  A  lew  days  fo  I  made  a  ptoposal  to  Mr.  Ames, 
through  my  solicitor,  to  settle  Um  costs  daetolni 
in  payments  at  21.  per  month  (2/.  down),  whan  I 
received  a  oommunication  from  Mr.  FSaher,  ugatst 
ing  me  to  meet  Mr.  Maloy  at  his  ofliee^  when  the 
matter  would  be  arranged.  I  aoootdiagly  act  Mr. 
Maloy,  he  first  undertjuung  that  no  atc^  sbaaU  he 
taken  against  me  during  the  negotiatioo  (as  yea 
will  see  by  the  enclosed  letter} ;  but  his  first  act  was 
to  serve  me  with  the  proceedings  neoesaary  to  issa- 
ing  an  attadiment  against  me  for  the  aosoant  of 
costs,  and  obtaining  my  address.  He  then  ii^iiil 
me  if  I  shonld  have  any  objectioo  to  any  aaaaaC ' 
that  I  might  recover  in  my  suit  igtiait  Yaoass^ 
being  paid  towards  the  costs,  and  the  haliiicni  at  2i. 


per  month,  stating  that  he  would  not  say  the  vcsdiet 
was  in  my  favour,  but  giving  me  to  UBdexstaad  that 
such  might  be  the  case.     To  this  1  ( 


these  are  the  only  propossls  I  ever  laadr  to  Mr. 
Amos. 

"Iheard  no  more  of  the  matter  till  Sunday,  tha 
17th  inst.  when  I  received  a  commnnicotion  from 
Mr.  Fisher  requesting  that  I  would  colt  <m  him,  a* 
Mr.  Amos  had  made  a  proposal  to  him.  whid  I  did. 
He  then  told  me  that  upon  payment  of  &/.  be  < 
settle  the  matter  if  I  would  consent  to  write  a  I 
to  Mr.  Amos,  of  which  he  handed  me  a  copy  i 
closed,  stating  that  Mr.  Amos  wanted 
name  inserted.  I  objected  to  write  the 
as  it  was  entirely  against  the  tacts  of  the 
case;  but  my  solicitor,  wishing  to  oonriliaSB Mr. 
Amos  (and  from  the  bet  of  my  having  made  iiiiialid 
applications  to  the  Marylebone  County  Court  for  m- 
formation  as  to  in  whose  bvour  the  verdict  had  beok 
given  in  the  cause  out  of  which  the  prooacdnM 
against  Mr.  Amos  had  arisen,  but  without  brii^afalia 
to  obtain  any  information,  although  uiae  —— *»— 
hod  elapsed  since  I  commenced  the  suit),  advised  b» 
to  write  the  letter  as  it  appeared  in  the  Tlasas  of 
to-day,  he  being  positive  he  could  make  no  allsi»- 
tions  in  the  terms,  and  the  letter  be  as  a  matter  ef 
very  littie  moment,  as  be  bad  a  distinct  anderataad- 
ing  with  Mr.  Amos's  scent,  Mr.  Maloy,  that  tba 
same  shonld  not  be  published  noder  say  liii  am 
stances  whatever;  and  being  not  only  onxioaa.  of 
course,  to  save  myself  bom  the  attaohmeat,  b«|  to 
secure  the  most  favourable  decision  as  i 


man,  was  the  reason  of  my  consenting. 
"  Yon  will  therefore  see  that  I  had  no  other  altar- 


ootive  bat  to  affix  my  name  to  the  letter  in  i, 

"  In  conclusion,  allow  me  to  inform  you  that  1 1 
this  day,  for  the  first  time,  obtained  the  po« 

information  that  Mr.  Amos's  decision  is  in  my  fa« 

to  the  amount  of  71.  7s.  but  without  costs,  tWiidtj 
saddling  me  with  my  own  expenses,  amoootiag  t» 
17/.  although  the  verdict  ia  my  Savour  admita  tbat  I 
bad  a  just  cause  of  action. 

"  I  am.  Sir,  your  most  obedient  servaa^ 
"  Fbbdbuck  W.  a.  Axdib. 
"Samuel  Csrtcr,  esq." 
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FQtST  BEFOBT. 
(CflUnud/nm  pag*  229.) 

In  aetioiu  for  nnliqaidated  damaget,  when  jndg- 
ment  it  raffcred  to  go  bj  defenlt  for  want  of  a  plea, 
a  writ  of  inquiry  to  aneu  the  damages  it  necesaary. 
Snclt  {nqniry  is  attended  with  considetsble  expense; 
and  tliere  are  many  cases  which  do  not  rome  within 
tin  class  of  actions  in  which  we  consider  that  final 
judgment  ooght  to  be  signed  at  once,  but  are  in  fact 
eases  in  which  the  dam^^  arealmott  matter  of  cal- 
cnlation,  toch  at  an  action  for  damaget  for  the  non- 
Mpair  of  a  honse,  and  the  like.  We  propose,  there- 
me,  that  in  all  cases  where  the  amount  to  be  reco- 
vered is  substantially  a  matter  of  calcuhuion,  the 
Court  or  a  judge  should  hare  the  power  of  directing 
the  assessment  of  damage*  to  be  made  by  the 
Ifatter. 

We  think,  however,  that  in  cases  where  actions 
are  brought  against  persons  residinc  abroad,  there 
should  in  all  cases  be  an  inqnirr  before  the  Master 
aa  to  the  reality  and  amount  of  demand. 

At  a  eonsequenoe  of  the  abolition  of  the  forms  of 
action  in  debt  and  asttm^MtV,  we  also  propose,  that 
whenerer  the  plaintiff  reoorera  a  sum  of  money,  the 
amount  should  be  awarded  to  him  without  any  dis- 
tinction as  to  whether  the  sum  recoreted  is  daimed 
■t  a  debt  or  as  damages.  The  reasons  for  this 
alteration  arise  from  the  present  form  of  judgment 
Taryin|[  according  to  the  nature  of  the  action.  In 
the  action  of  debt  the  judnnent  is,  that  the  phuntiff 
do  recover  the  debt,  with  oamages  (which  are  gene- 
rally merely  nominri),  for  the  detention  of  the  debt 
and  costs.  In  other  actions  on  contract  the  judg- 
ment is  for  damages  and  costs  only. 

In  the  former  case,  when  judgment  is  obtained  by 
de&ull^  it  is  signed  for  the  whole  amount  mentioned 
in  the  declaration,  which  is  iorariably  a  much  larger 
sum  than  is  really  due,  and  the  execution,  which 
must  follow  (that  is,  agree  with)  the  judginent, 
isancs  for  the  same  amount ;  but  the  sheriff  by  a 
memorandum  on  the  writ  of  execution,  is  directed 
toleryonly  the  sum  really  doe.  The  judgment, 
howerer,  for  the  whole  aum  is  recorded  sgainst  the 
defendant,  whirJi  may  aflect  the  credit  of  persons  in 
trade  idio  may  hare  judgments  signed  against  them 
for  a  much  larger  sum  than  is  really  doe.  Difficul- 
ties also  of  a  technical  nature  arise  as  to  tiie  mode  of 
entering  the  verdict  and  judgment  in  cases  where  a 
aet-off  IS  pleaded  to  an  action  of  debt,  and  a  small 
aom  only  is  recovered  beyond  the  set-off;  in  which 
event  the  judgment  must  be  for  the  whole  debt 
stated  in  this  declaration,  a  practice  not  only  incon- 
venient but  not  in  accordance  with  the  truth.  In 
other  actions  on  contract  the  judgment  is  only  signed 
for  the  sum  which  is  found  to  be  due  and  ultimately 
recoverable,  and  no  such  inconsistency  or  injustice 
•rises.  The  efiect  of  our  suggestion  is  to  assimilate 
tiie  form  of  the  judgment  in  all  cases  where  money 
is  recovered. 

We  do  not  intend  to  interfere  with  the  right 
which  a  phuntiff  now  has  under  the  statute  8  &  9 
Wm.  3,  c  11,  to  sign  judgment  for  the  penalty 
of  •  bond  within  the  provisions  of  that  Act,  as  a 
■ecuiitv  for  further  damages.  That  rifht  depends 
upon  the  provisions  of  the  statute,  and  is  not  neces- 
aarily  connected  with  the  particular  form  of  action. 

The  pleadings,  as  we  have  already  pointed  out, 
ivoceea  until  an  issue  or  issues  of  law  or  fact  are 
joined  between  the  parties.  The  issues  in  law  are 
■tated  in  what  are  called  paper  books,  oontaming  the 
relevant  parts  of  the  pleadings,  and  copies  of  those 
books  are  furnished  to  the  judges,  who,  after  argu- 
ment, detarmine  the  questions  of  law  thus  presented 
totbem.  If  there  be  issues  in  ftct,  the  next  step  is 
for  the  party  who  it  denrous  to  have  them  tried  by  a 
jury,  to  make  a  correct  copy  of  the  pleadings,  adding 
•t  the  end  a  statement  that  the  sheriff  is  mrected  to 
sommon  a  jury,  and  to  deliver  it  to  the  opposite 
party.  That  copy  is  called  the  issue,  and  it  is  gene- 
rally accompanied  by  notice  of  trial.  We  do  not 
think  it  necessary  to  suggest  any  alteration  of  the 
practice  as  to  the  preparation  of  the  issues  in  law  or 
net,  though  we  may  observe,  that  with  regard  to  the 
former  it  would  be  desirable  to  enforce  more  rigidly 
tiie  roles  of  court  which  prohibit  the  insertion  of  any 
but  the  relevant  parts  of  the  pleadings. 

With  respect  to  notice  of  trial,  as  it  it  very  deti- 
rabto  that  there  thould  be  uniformity  of  proceedings, 
we  recommend  that  there  should  be  the  same  period 
for  notice  of  trial  in  all  cases.  At  present  there  are 
as  many  as  four  different  periods,  besides  what  is 
called  short  notice,  and  of  course  such  a  variety  fte- 
qnenHy  occasions  mistake. 

The  Nisi  Prius  record  is  s  copy  on  parchment  of 
the  issue.  It  is  useful  at  the  trial  as  an  authentic 
record  of  the  pleadings,  and  therefore  we  think  that 
it  should  be  retained.  It  is  lodged  with  die  officer 
of  the  Nisi  Prius  Court  in  which  the  cause  is  to  be 
tried,  and  must  be  both  sealed  and  passed,  and  if  the 
cause  be  made  a  remanet  the  record  must  he  re- 
sealed.  This  sealing  and  passing,  and  ra-sealing,  are 
idle  forms,  and  ought  to  be  abolished.  They  origi- 
nated in  the  theory  that  the  Nisi  Prius  record  comes 
from  the  oAoe  of  the  Court,  and  cooseonently  ought 
to  ban  iu  saaL    In  bet,  it  it  pre|iared  by  the  attor- 


ney, and  the  sealing  is  a  form  only,  which  is  attended 
with  expense,  and  no  advantage  whatever. 

The  present  jury  process  for  trials  at  Nisi  Prius, 
vis.  the  renire  and  the  dutringatotkabeat  corpora, 
are  open  to  the  same  remark ;  they  are  forms  use- 
less and  expensive,  and  a  source  of  irregularities 
which  sometimes  defeat  justice.  The  party  desirous 
of  having  the  cause  tried  prepares  two  writs,  by  one 
of  which,  the  eratre,  the  sheriff  is  directed  to  sum- 
mon a  jury  to  Westminster  by  a  certain  day ;  this, 
however,  it  is  not  intended  he  should  do :  tM  other 
writ,  vix.  the  dUtringn  at  habtai  corpora,  sup- 
poses that  he  has  done  so,  and  that  the Jurora  have 
made  default,  and  commands  the  sheriff  to  distrain 
their  goods  or  take  their  bodies  so  as  to  have  them 
at  Westminster,  unless  before  that  dsy  the  chief 
justice  or  judge  of  assize  come  to  a  certain  place 
where  the  cause  is  to  be  tried;  it  is  to  this  place  the 
jury  are  summoned.  In  practice,  the  sheriff,  with- 
out reference  to  any  particular  writ  or  cause,  sum- 
mons a  sufficient  number  of  persons  to  serve  as  jurors 
in  all  causes  to  be  tried,  and  has  their  names  inserted 
in  a  printed  panel.  A  copy  of  this  panel  is  annexed 
to  each  of  the  write  above  mentioned,  and  the  sheriff 
makes  a  return,  stating  that  he  has  obeyed  the  writ 
It  is  manifest  that  these  write  sre  useless,  and  have 
no  operation,  and  that  such  a  panel  might  as  well  be 
attached  to  the  record  as  to  the  writs;  yet  within  a 
recent  period  a  plaintiff  who  had  recovered  a  verdict 
lost  the  benefit  of  it  because  the  panel  was  not  an- 
nexed, and  no  retom  had  been  made  to  one  of  these 
writs.  We  propose,  therefore,  the  abolition  of 
these  mischievous  forms,  but  that  the  useful  part 
of  the  present  proceeding,  namely,  the  panel,  should 
be  retained. 

With  regsrd  to  special  juries,  it  appears  to  us  that 
great  inconvenience  arises  from  the  present  practice 
of  appointing  a  separate  special  jury  for  every  cause. 
At  present  each  special  jury  costs  about  24/.  about 
one  half  of  which  gnes  to  the  juiy,  the  residue  in  the 
expenses  of  obtaining  it.  Again,  for  each  specisi 
jnrv  cause  twenty-four  jurymen  are  summoned;  and 
making  allowance  for  those  who  are  summoned  in 
more  than  one  cause  and  those  who  are  absent  from 
home  and  not  summoned,  perhaps  twenty  are  sum- 
moned for  each  cause,  and  liable  to  a  fine  if  they  do 
not  attend.  Now,  at  dome  towns,  as  Guildford,  it  is 
not  uncommon  to  hsve  ten  special  jury  cases,  there- 
fore 200  jurymen  are  summoned.  It  it  not  known 
in  what  order  the  cases  will  be  taken,  and  those  who 
attend  are  detained  there  probably  on  four  succes- 
sive days  of  the  assize  week,  and  titer  all  perhaps 
some  of  the  cases  remain  untried.  The  practical 
consequence  is,  that  in  general  not  above  half  at- 
tend ;  and  it  sometimes  happens  that  there  are  only 
two  or  three  out  of  twenty-four  in  one  case,  while  in 
the  next  more  than  twelve  are  present.  In  the  flnt 
case  the  parties  lose  their  special  jury,  in  the  othen 
special  jurors  hsve  lost  their  time.  Supposing  that 
one  half  of  the  200  were  to  attend,  it  would  obviously 
be  cheaper  and  better  to  have  had  a  panel  of  forty- 
eight  only. 

We  therefore  propose,  that  in  all  the  counties, 
except  London  and  Middlesex,  a  precept  shall  be 
issued  to  the  sheriffs,  directing  them  to  summon  a 
number  of  special  jurymen, — say  forty-eight  in  large 
oountie*,  where  many  special  jury  canses  are  tried, 
and  a  smaller  number  in  the  other  comities,— and 
that  the  persons  so  summoned  shall  he  the  jury  for 
trying  all  the  special  jury  causes  at  the  assizes.  We 
bad  intitnded  to  propose  the  same  system  in  Middle- 
sex and  London,  but  we  have  been  infbrmed  by 
several  persons  of  great  experience  and  information 
upon  the  subject  that  it  would  be  extremely  incon- 
venient to  men  of  business  in  London  to  be  Icept  for 
a  whole  week  together  absent  from  their  ordinary 
calling.  In  deference  to  this  expression  of  opinion, 
we  propose,  in  the  first  instance,  to  limit  the  altera- 
tioa  to  juries  in  the  oonntry,  and  it  may  afterwards 
be  extended  to  Middlesex  and  London  if  found 
expedient. 

We  have  received  a  suggestion,  entitled  to  the 

S neatest  respect  and  attention,  viz.,  that  there  should 
_  e  no  distinct  class  of  special  jurors,  but  that  special 
jurymen  and  common  jurymen  should  all  be  on  one 
general  list,  and  that  the  juries  for  trial  of  all  oases, 
civil  and  criminal,  should  be  selected  from  one  and 
the  same  general  panel.  We  think,  however,  that 
there  are  many  civil  causes  which  from  their  charac- 
ter require  a  special  jury,  with  as  little  admixture  as 
possible  of  common  jurors:  upon  the  other  brandi 
of  the  suggestion,  relating  to  the  constitntiou  of 
juries  in  criminsl  matters,  it  is  not  within  our  pro- 
vince to  offer  any  opinion. 

For  the  purpiMe  of  meeting  some  caset  of  an 
extraordinaiy  character,  where  local  prejudice  is 
allowed  to  operate,  a  power  ought  to  be  given  to  the 
Court  or  a  judge  to  direct  that  the  jury  may  be 
struck  according  to  the  present  practice. 

The  present  mode  of  obtaining  a  special  jury  is  by 
a  side-bar  rule,  which  is  a  matter  of  right  to  which, 
subject  to  certain  restrictions  as  to  time  affecting 
defendanta  in  all  actions  and  plaintiffs  in  replerin, 
all  litigante  are  entitled.  This  rule  is  attended  with 
some  expense,  and  is  unnecessary.  A  simple  notice 
would  answer  every  purpose.    We  therefore  propot* 


that  the  mode  of  obtaining  a  tpadal  jury  by  a  plain* 
tiff,  except  in  replevin,  b«  by  hit  giving  a  notice  to 
the  defendant  of  hit  intention  that  nit  cantv  thall  be 
tried  by  a  tpecial  jury,  which  notice  thall  be  given  at 
luch  time  as  would  be  necessary  for  a  notice  of  trial; 
and  that  the  mode  of  the  defendant  or  a  plaintiff  in 
replevin  obtaining  a  special  jury  shall  be  by  riving  a 
notice  within  the  time  now  limited  for  a  dmndant 
or  a  plaintiff  in  replevin  obtaining  a  special  jury; 
provided  that  a  judge  may,  on  summons,  at  any  tiine 
order  that  a  cause  shall  be  tried  by  a  special  jury. 

It  is  well  known  to  be  a  frequent  practice  for  de> 
fendante  who  wish  for  delay,  to  obtain  a  rule  for  » 
tpecial  jury,  which  practically,  in  London  and  Ilid- 
diesex,  has  the  effect  of  postponing  the  triaL  There 
is  very  great  difficulty  in  getting  nd  of  the  effect  of 
such  a  rule,  even  when  obviously  retorted  to  for  the 
sake  of  delay,  in  consequence  of  the  stringent  terns 
of  the  Jury  Act.  To  remedy  tbit,  we  propose  that 
the  Court  or  a  judge  shall  have  power,  if  satisfied 
that  notice  of  intention  to  try  by  a  special  jury  ia 
given  for  deUy,  to  order  that  the  cause  be  tried  by 
a  common  jury,  or  to  make  such  other  order  at  to 
the  trial  of  the  cause  as  they  or  he  may  think  fit. 

We  also  propose  certain  alterations  as  to  obtaining 
a  riew,  and  as  to  the  entry  of  the  verdict  on  the  re- 
cord, which  alterations  are  calculated  to  diminish  ex- 
pense, but  do  not  require  particular  ooticeinourreport. 

At  this  stage  of  the  cause,  viz.  after  issue  joioed, 
and  before  trial,  admissions  of  such  written  docu- 
ments as  it  is  proposed  to  adduce  in  evidence  are 
applied  for.  We  propose  an  alteration  in  the  peer 
sent  mode  of  obtaining  such  admissions. 

The  practice  we  propose  to  alter  has  existed  for 
about  seventeen  yeara ;  it  had  its  origin  in  the  report 
of  the  former  commissionen ;  it  is  supported  by 
arguments  apparently  unanswerable ;  nothing  on 
the  face  of  it  can  be  more  reasonable  than  the  pre-^ 
sent  rule,  and  yet  we  believe  it  has  been  (noduotive 
of  very  great  and  unnecessary  expense. 

Bjr  the  practice  in  question  a  party  is  compelled 
to  give  his  adversary  notice  of  such  documents  as  he 
proiwses  to  give  in  evidence ;  the  party  to  whom  no- 
tice is  given  may  inspect  and  admit  or  refuse  to  admit 
them  at  bis  pleasure.  If  no  such  notice  is  given,  no 
costs  of  proof  are  allowed ;  if  it  is,  and  admission  it 
refused,  and  the  judge  holds  the  reouired  admission 
reasonsble,  the  party  refusing  pays  the  costa  of  proof 
if  the  document  is  proved.  As  we  have  said,  nothing 
can  seem  more  reasonable,  but  what  is  tihe  conse- 
quence.' Take  by  far  the  most  common  case  which 
occurs  in  practice,  viz.  an  action  on  a  bill  of  ex- 
change against  the  acceptor  who  denies  tlie  accept- 
ance. The  attorney  for  the  plaintiff  prepares  a 
notice  to  admit,  serves  it,  takes  out  a  summons  to 
admit,  then  a  second  summons,  then  procures  an 
order  that  the  defendant  for  not  admitting  shall  pay 
the  costa  of  proof  if  the  document  is  proved,  and 
then  serves  the  order.  Here  are  six  different  items 
of  charge;  perhaps  the  action  is  settled  without 
trial;  it  is  so  in  more  than  half  the  cases  where 
these  steps  are  taken;  even  if  not,  it  is  by  no 
means  unlikely,  nay  it  is  more  than  probable, 
that  a  witness  who  is  in  Court  for  another 
purpose  could  have  proved  the  mere  writing, 
which  is  very  rarely,  perhaps  not  once  in  one 
hundred  cases,  the  question  in  dispute.  In  aU 
these  cases,  therefore,  the  expense  is  watted,  and 
even  where  it  is  not — that  is,  wha«  the  admittioii  is 
made,  an^  the  attendance  of  a  witoess  saved — ia 
nineteen  cases  out  of  twenty  more  expense  is  in- 
curred in  the  six  steps  we  lisvA  adverted  to  than  in 
subpoenaing  a  witness  to  prove  handwriting.  Tbis 
will  appear  from  the  followmg  items  of  costa: — 
Drawing  and  enpossing  notice,  and  £  s.    d. 

service  thereof 0  10    0 

Attending  to  give  inspection 0   6    8 

Summons  to  admit 0    5    0 

Attending 0   3    4 

Second  summons 0    5    0 

Attending  before  judge,  order  made  0    6    8 

Order,  cop3^  and  serrice 0    6    0 

Copy  for  judge  ....„ 0    2    0 

Je2  4  8 
It  will  be  said  we  have  taken  a  esse  where  there  it 
a  single  document  and  a  single  witness ;  but  this  is 
so  in  by  far  the  most  numerous  class  of  cases,  except 
indeed  that  there  is  commonly  notice  to  admit* 
letter  from  the  attorney,  or  to  admit  a  notice  to 
produce,  and  the  clerk  who  conid  prove  it  is  as  com- 
monly in  court  It  may  be  said  that  when  there  are 
many  documents  the  rule  is  benefidal.  This  may 
be  so ;  hut  a  case  has  occurred  in  practice  in  which 
a  correspondence  between  the  plaintiff  and  defend- 
ant was  required  to  be  admitted.  The  whole,  no 
doubt,  could  have  been  proved  by  a  single  witoeas 
from  the  office  of  the  plaintiff.  The  following  chsigas 
were  made  in  the  bill  '• — 

Drawing  notice  to  admit  2,394  £    s.  d. 
documents 29    5    0 

Two  copies  (the  defendanta  aevoed 
in  plesdiog)   19  10    0 

One  copy  for  the  judge  9    5    0 

XS6  10    0      ' 
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If  the  ease  had  goae  on  to  trial  two  more  copies 
would  have  been  daimed  for  eoansel,  making  7Sl. 
tat  what  really  might  have  been  proved  bjr  one  clerk 
horn  the  plaintiff's  office  for  10s.  6d.  1.398  of  these 
4ocanients  were  letters  from  the  pluntiff  to  the  de- 
ftodants,  and  the  rest,  with  one  exception,  a  notice 
4o  piodBce,  were  letters  from  the  defendants  to  the 
riwitiff;  so  that  in  the  notice  to  admit  the  words 
"the  like"  and  "ditto"  were  copied  no  less  than 
t,991  times.  It  might  hare  been  oraed  b^  the  plain- 
tiff that  the  rule  is  compnlsorf ,  and  so  it  has  been 
decided  {Rutter  v.  Chavmmn,  8  M.  &  W.  388),  and 
that  he  was  not  bound  to  incur  any  coets  himself 
wtiidi  wouH  not  have  been  allowed  on  taxation,  and 
tf  this  notice  to  admit  had  not  been  given  he  would 
have  lost  tiie  costs  of  proving  the  documents.  This 
fa  true.  We  propose,  therefore,  that  in  future  par- 
ties at  an  events  shonld  have  the  option  of  not  bur- 
dening the  opposite  party  with  such  a  heavy  expense, 
and  that  the  notice  to  admit  shall  have  the  same 
eSsct  as  the  order  of  the  judge,  that  is,  that  either 
party  may  call  on  the  other  bv  notice  to  admit,  and 
facase  of  refusal  or  neglect,  the  cost  of  proving  the 
document  shall  be  paid  by  the  party  neglecting  or 
lafaaing,  whatever  may  be  the  result  of  the  cause, 
imlees  on  the  trial  the  jodge  shall  certify  that  the 
admission  required  was  nnieuonable,  and  no  coat  of 
proving  an^  document  shall  be  allowed  unless'  such 
BOtieebe  given,  ezcejpt  in  cases  where  the  omission 
to  nve  the  notice  is,  m  the  opinion  of  the  Master,  a 
sMng  of  expense.  What  we  have  recommended 
vriD  get  rid  of  some  needless  machinery  in  all  cases, 
viz.  the  summonses  and  orders  to  admit  or  pay  costs, 
«td  place  the  decision  of  whether  the  request  to 
admit  is  unreasonable  with  the  judge  at  the  trial, 
who  certainly  can  best  determine  that  qnestion. 

In  order  to  meet  an  objection  which  has  been 
xaised  by  a  very  learned  personage,  that  when  the 
admission  is  made  it  would  still  be  necessary  to  prove 
the  admission,  which  now  is  done  by  the  production 
«f  (be  order  of  the  judge,  we  propose  that  this  may 
be  done  by  affidavit,  if  necessary,  so  that  if  the  ad- 
mission be  made  either  in  town  or  country,  and  the 
cainse  be  tried  at  a  ^stance,  the  production  of  an 
affidavit  by  the  attorney  or  his  derk  of  the  hand- 
writing of  the  admission  annexed  to  the  affidavit 
would  be  sufficient.  If  no  admission  be  so  made, 
the  notice  to  admit  served  need  not  be  proved  at  all 
«t  the  triaL    The  costs  would  then  be  thns  :— 

Notice  to  admit    £0  10    0 

Attending  to  give  inspection  ....     068 
Affidavit  of  execution 0    6    0 


£12    8 
When  no  admission  is  made  flie  expense  would  be 
lOs.  only. 

If  the  cause  is  tried  in  the_  same  place  where  the 
admission  is  made  no  affidavit  would  be  necessary, 
as  &tB  attorney  himsdf  or  his  derk  could  supply  the 
proof. 

Whilst  on  tins  subject  it  seems  to  ns  most  con- 
Tcnient  to  mention  another  evil,  of  constant  oc- 
«aRence,  which  may  be  remedied  by  the  application 
of  tiie  same  prindple. 

nere  is  scarcely  a  ease  that  goes  to  trial  in  which 
« notice  to  produce  is  not  given.  If  the  service  of 
flBch  notice  De  not  admitted  it  is  necessary  for  the 
purpose  of  making  secondary  evidence  of  documents 
adimssible,  in  case  of  their  non-prodnction  at  the 
trial,  that  a  witness  should  be  in  court  formally  to 
orove  the  service,  which  may  have  been  efEscted  in 
London  when  the  trial  is  in  York.  We  think  there 
woidd  be  no  objection,  in  order  to  save  the  expense 
freijnentlv  incurred  by  both  parties,  to  allow  an  affi- 
davit of  tne  service  of  the  notice,  and  the  time  when 
served,  witii  a  copy  of  the  notice  annexed,  to  be  in 
audi  cases  suffident  evidence  of  the  notice  to  pro- 
duce. A  variance  between  the  copy  and  original,  if 
served,  would  at  once  be  detected  by  production  of 
Hie  originsL  As  the  proof  is  merely  formal,  the  pro- 
posed Innovation  cannot  be  reasonably  objected  to. 

"Hie  next  sta^  in  the  cause  is  the  trial  at  Nisi 
Prios,  the  consideration  of  which  subject  involves 
^inestions  of  such  importance  and  difficulty  (amongst 
others  the  subject  of  the  law  of  eridenee  and  ue 
admfasilriHty  of  the  parties  to  the  cause  as  witnesses), 
4iat  we  reserve  it  for  a  sepsiate  report. 

Upon  the  verdict  fonitd  at  the  trial  follows  the 
jadgment  in  bvoar  of  the  party  for  whom  the  ver£ct 
has  been  found,  except  where  the  judgment  is 
anested,  or  judgment  entered  nan  oiifanle  teredieto 
lor  defect  of  bw  appearing  upon  the  pleadings — 
matteis  with  vriiich  we  shall  deal  presently. 
mitaMttiaicd.) 


THE  LAWYER. 

Bt  statute  14  &  15  Tiet  c.  53,  (17  Ltw  T. 
323),  the  Copjrkold  Cominisnoners,  the  Tithe 
ComnuMioners,  and  the  Indosure  Commis- 
oonen,  are  consolidated  into  one  Board,  with 
power  to  cany  on  the  sereral  proceedings  of  the 


former  Boards,  under  the  same  stf  ie  and  seal  as 
were  originally  adopted  and  used  by  the  separate 
Boards.  Matters  commenced  under  the  Tithe 
Commission  are  to  be  completed  by  this  Board, 
whose  existence,  however,  and  the  duration  of 
the  Act,  are  limited  to  two  years.  Chapter  60 
of  the  new  statutes,  17  Law  T.  224,  authorises 
for  the  future  the  service  by  post  of  notices 
relative  to  the  proceedings  of  "incorporated 
and  other  charitable  institutions  in  England ;" 
and  chapter  60  is  the  memorable  Ecclesiastical 
Titles  Bill,  whose  purpose  and  provisions  are 
so  well  known  as  to  render  needless  a  recapi- 
tulation of  them  here. 

Equity  Practice.— In  OUpin  v.  Magee, 
17  Law  T.  293,  it  was  ruled  by  Lord  Cran- 
■woRTH,  that  a  residuary  legatee  who  seeks  an 
account  against  executors  for  the  administra- 
tion of  an  estate,  and  also  at  the  hearing 
wishes  for  inquiries  before  the  Master,  touch- 
ing the  effect  of  certain  of  the  trusts  in 
the  testator's  will,  as  to  whether  they  were  or 
were  not  created  for  "superstitious  uses," 
should  not  proceed  by  "claim."  A  dictum 
was  also  given  in  the  same  case  that,  where 
accounts  are  denied  which  can  only  be  di- 
rected after  evidence  taken  in  the  usual  way, 
it  is  necessary  a  bill  should  be  filed  for  that 
purpose.  A  point  worthy  of  note,  as  to  par- 
ties, was  decided  by  Vice-Cbancellor  Turner 
in  WUkiitm  v.  Fowles,  17  Law  T.  293.  In 
that  case  an  objection  for  want  of  parties  had 
been  allowed  at  the  hearing,  and  the  party 
decreed  to  be  necessary  was  made  a  party  by 
a  supplemental  bill;  the  Court,  however,  held 
that  the  supplemental  bill  was  defective,  be- 
cause the  defendant  in  the  original  suit  was 
not  a  party  to  the  supplemental  suit. 

Common  Law.— An  important  question  as 
to  coste  was  decided  on  error  from  the  Ex- 
chequer, in  the  Exchequer  Chamber  last 
Term.  {Partridge  v.  Gardner,  17  Law  T. 
294.)  The  point  was,  whether,  in  a  case  where 
a  plaintiff  succeeds  on  all  of  several  issues  of 
fact,  and  fails  on  an  issue  in  law  (the  defend- 
ant having  judgment  on  demurrer),  the  plain- 
tiff is  entitled  to  the  costs  of  the  issues  found 
for  him,  under  4  &  5  Anne,  c.  16,  s.  5.  The 
Court,  affirming  the  judgment  below,  held 
that  the  plaintiff  was  not  entitled  under  this 
statute  to  the  coats  of  the  issues  found  for 
him,  no  issue  of  fact  having  been  found  for 
the  defendant.  We  may  remark  that,  in  the 
case  of  Caltender  r.  Howard,  in  the  Common 
Pleas,  16  LawT.  412,  the  decision  of  the  Court 
of  Exchequer  in  this  case  was  expressly  over- 
ruled. This  circumstance  probably  occasioned 
the  carrying  of  the  case  into  error.  An  interest- 
ing deciuon  at  Nisi  Prius,  on  the  subject  of  pri- 
vileged cwnmunications  between  attorney  and 
client  occurs  in  Cltax«  v.  Joiies,  17  Law  T. 
288.  In  this  case  the  defendant,  executrix  of 
P.  J.  in  1840  gave  the  plaintiff  a  promissory 
note  for  3301.  the  amount  of  a  debt  due  from 
the  testator.  The  plaintiff,  being  also  the  de- 
fendant's attorney,  ap|died  in  1846  to  the 
defendant  for  a  statement  of  account,  shewing 
her  position  with  reference  to  the  testator's 
estate,  in  order  to  prepare  a  case  for  the 
opinion  of  counsel  on  a  question  relating  to 
the  right  of  the  defendant  as  executrix,  and 
in  accordance  vrith  that  request  a  statement  of 
account  vras  sent  to  the  plaintiff,  in  which  the 
defendant  debited  herself  with  tiie  interest  on 
the  promissory  note.  Erlb,  J.  held,  that  in 
an  action  on  the  note,  the  pUintiff  could  not 
make  use  of  the  account  to  take  the  note  out 
of  the  Statute  of  Limitations,  such  account 
being  a  privileged  communication. 

We  invite  attention  to  the  series  of  ques- 
tions issued  by  the  Chancery  Commission  for 
the  opinion  of  the  Profession  as  to  the  best 
method  of  taking  evidence  in  proceedings  in 
Chanceiy.  The  questions  will  be  found 
beloir. 


IMPROVEMENTS  TN  THE  MODK  m 
TAKING  EVIDENCE  IN  CHANCERY. 
The  following  questions  have  lacenU;  btn  iasri 
by  the  Chancery  CommiaioiKn  for  tie  «a- 
sideiation  and  opinion  of  the  Profenioi  n  ||| 
question  of  improvement  in  the  nethod  of  kUw 
evidence  in  Chancery  : — 

1.  Can  the  mode  of  tskin;  eridciia  by  Die  n^ 
examination  of  witnesses  in  the  prawKe  </  (^ 
parties,  their  solidtors  or  ooossd,  tw  begefinSjii. 
troduced  into  the  system  of  admiaiAiiiig  jatxta 
the  Court  of  Chancery  ? 

2.  If  so,  shonld  the  whole  evidence  be  tiln 
orally,  and  whether  before  Hat  jiid|e  wbo  ben  tb 
case,  or  before  a  Master,  examiner,  or  other  oiee 
appointed  for  the  purpose  ? 

3.  Assuming  that  the  whole  eridenee  eaaot  be 
taken  orally  before  the  judge  who  hctn  tie  eaae, 
shonld  the  judge  have  power  to  direct  Ike  ori 
examination  of  witnesses  before  liin ! 

4.  If  so,  should  the  power  be  eurdnd  al  Aerie 
discretion  of  the  judge,  or  shonM  the  partia  kne 
the  right ;  and  if  so,  subject  to  u;  laii  vhit  r. 
strictions  to  require  the  witnesses  to  be  enoBidia 
court? 

5.  Shonld  the  witnesses  be  exmined  iwAj  a 
court  in  cases  only  when  the  jndge  feehidoebtoi 
the  eSect  of  the  written  evidence,  orvho  ll»eii- 
dence  is  conflicting,  or  with  any  and  vbit  otter 
limitations  or  restrictions,  or  in  partiokdaKicf 
cases,  such  as  questions  invohmg  stmt;  or  iia% 
legitimacy,  or  others,  when  itsaee  innov  orindi 
dhwcted? 

6.  It  has  been  suggested,  flat  if,  at  the  honi, 
the  Court  had  power  to  direct  oral  enniiilim  i 
witnesses  before  itself,  it  might  be  ableliiiiifeBS 
with  issues,  and,  in  many  cases,  with  refcrawi  to 
the  Master. 

7.  Should  the  oral  examinatiaD  of  vilaeaa  a 
court  be  considered  as  an  adjonmaient  of  4e  tar- 
ing, or  a  distinct  proceeding,  founded  onundeoi 
the  Court,  subject  to  appeal  in  like  masaraal* 
now  made  directing  issues  or  lefanco  to  tw 
Master  ? 

8.  Shonld  not  fte  Court  m  «ndi  aw  W » 
facts  distinctly  and  sepaiately,  in  the  nitne «  « 
finding  by  a  jury  or  a  Master  ? 

9.  Shonld  the  oral  examination  of  vitaesa  a 
court  be  confined  to  the  hearing  of  tbeaue,«n- 
tend  to  interiocutory  application  {eeenii;,  (*  t) 
those  of  any  and  what  pairticular  dn.' 

10.  Shonld  the  deoston  of  the  Coot  ^w 
eridenee,  taken  orally,  so  fer  ss  th **''* 
volved,  be  final,  or  subject  to  iwol;  ■»  '■' 
provisions  would  be  necessary  witi  i^***  '" 
trials?  _.  . 

11.  Should  the  power  of  taking  endemo*" 
extended  to  a  court  of  appeal?  _. 

12.  Assuming  that  pretimioary  eridenee  rm  a 
general  be  adduced,  shonld  snch  piAnio"!"'- 
dence  be  by  affidavit,  by  depositions  on  «rt»  ■• 
terrogations,  or  by  depositions  taken  onB;. 

13.  It  has  been  suggested  that  in  >>1»^ 
dence  by  affidavit  mi^t  be  allowed  to  be  iMWJ 
by  the  parties,  as  in  the  Master'e  <**' "2" 
to  the  r%ht  of  rather  party,  st  the  P«™^^ 
to  require  the  witnesses  to  be  I""^'**"'*!^ 
examiner  for  oral  examination  sod  troeW"' 
nation.  ,  .  j^ 

14.  It  has  been  suggested  that  the  mode  ■»«■ 

evidence  is  taken  for  the  courts  of  """P*!"!, 
witnesses  abroad  or  about  to  leave  the  ewg^ 
would  aflbrd  a  good  precedent  for  the  H""" 
of  witnesses  in"eqtiity.  .^^, 

15.  Is  there  any  sufficient  ground  fa"*g^ 
with  which  courts  of  equity  seek  to  luwij"" 
secresy  of  the  evidence  given  until  pohfi'*"  • 

Oimrfti. 

In  answer  to  the  query  of  "CD.  H.  **!"? 

in  the  Law  Tinas,  No.  439, 1  ««*«'12S 

that  the  equity  of  redemptian  is  atill  """^ 

the  devisees  of  the  mortgagor.    If  ^*^f^ 

had  himself  been  admitted  on  the  ««""  T^ 

tional   surrender,    this    deariy  "°"?,,*"_ie 

barred  the  equity  of  redemptioi.    And  t»^^ 

by    the    lord    can    make    no    ^'^'Tf'*,^  a 

respect.      For   in   the   first  place,  *  ""rLg, 

seise,  he  could,  I  preaome,  only  sew  J^C 

— i.  e.  until  the  penou  eotitkid  »«^2Jjt 

admitted.    In  the  next  place,  the  devaet  o^  ^ 

tenant  for  life,  any  seixure  by  the  1"°_5"^, 
a&ct  the  righta  or  ioteiests  of  the  ramsindvjn 

so  that  whatever  title  the  he»  acgaBW  ^^ 
grant,  the  right  to  redeem  wouU  <ai  ""j;^ 
devisees  of  the  mortgacor  up  to  diohnttP'"'^ 
by  the  statute  3  &  4  Wm.  4.  0.37. 
ChelmsCnrd,  Sept.  5,  1851. 

The  Naw  CHi;acB-Bim.i>iKO  AcTtT^'i— • 
inst  the  Act  to  amend  the  Cb«rch-badto«*2  ^ 

ceived  the  Royal  assent.    This  Aii  ns  r^^ 
aoMDd  eightesB  Chaicii4naUh(  Acti>  ■* 


Ctf»>«* 
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Mign  of  G«o.  3  to  th«  prment  time.  There  we 
tliirtr  eltnns  in  the  Act.  Among  other  things  it  is 
deehured  that  where  a  permment  piOTitioD,  satis&c- 
tory  to  the  Chorch-boilding  CommiaaiODeTa,  ii  sa- 
eofed  in  lieu  of  pew  renta>  tl>e  commiaeionera,  with 
the  oonient  of  the  bishop,  nw;  direct  the  pew  rents 
to  oeese.  With  regard  to  select  veatriea  it  is  enacted, 
"  From  and  after  the  pasaing  of  this  Act  no  select 
Tsatry  shall  be  formed  under  the  provisions  of  the 
Charch-boilding  Acts,  and  every  sach  select  Teetry 
sibeady  formed  under  soch  provisions  shall  be  and  is 
heteby  declared  to  be  abolished ;  and  all  the  powers 
•ad  provisions  therein  enacted  relative  to  such  select 
SMtnea  shall  henceforth  cease  and  determine,  pro- 
vided that  all  matters  and  things  done  bjr  any  such 
•dect  vestry,  in  porananoe  of  any  powera  given  them 
by  such  Acts,  or  any  of  them,  shall  be  and  remain 
M  valid  as  if  such  select  veatoy  had  not  been  abo- 
liahad."  The  Act  has  clansea  in  reference  to  church 
patronage,  to  fees,  and  new  regulations  for  district 


^HABITABLE  iNSTrruTiONS.  —  According  to  a 
late  Act  of  Parliament  (14  &.  15  Vict.  cap.  5fi)  all 
notice  to  governors,  subscribers,  or  members  of  cha- 
ritable institutions,  whether  incorporated  or  not, 
mav  be  sent  through  the  poat;  and  such  notices  are 
to  be  deemed  good  service,  anything  in  any  charter, 
statutea.  laws,  or  rules  notwithstanding. 


THE    MERCANTILE   LAWYER. 

J^ummorg. 
A  CA8B  under  the  Statute  of  limitationa, 
which  it  maybe  well  to  note  in  Selwyn  and  in 
Chitty,  ia  reported  aa  havisK  been  decided  by 
Erle,  J.  at  Nisi  PriuB — Chave  r.  Jones,  17 
Law  T.  288.  It  seema  that  in  that  case  a  letter 
was  written  by  the  defendant,  directinf{  the 
appropriation  of  certain  moneys  that  were  to 
come  to  the  hands  of  the  plaintiff,  who  was  an 
attorney,  for  her  as  executrix,  and  stating  that 
if  a  certain  creditor  did  not  press  for  payment 
'*'  the  following  debts  "  were  to  be  paid,  and 
amongst  them  was  lOOl.  to  the  plaintiff,  with- 
oat  specifying  whether  on  account  (they  had  a 
mamng  accoant)  or  otherwise.  The  learned 
judge  held,  that  the  letter  did  not  amount  to  an 
osequirocal  admission  of  the  debt  claimed, 
tmi  of  the  appropriation  oi  the  100/.  as  part 
payment,  so  as  to  take  it  out  of  the  operation 
of  the  Statute  of  limitations. 

Another  Nisi  Prios  ease,  in  which  the  ques- 
tion was,  whether  one  promisaofy  note  was 
satisfied  by  giving,  under  peculiar  circum- 
•taaces,  another,  is  given  in  onr  last  number, 
Snead  v.  Smith,  17  Law  T.  289.  In  that 
case,  C.  as  security  for  B.  joined  him  in  a  pro- 
missory note  to  A.  payable  two  months  after 
date.  On  the  note  becoming  due,  B.  was 
unable  to  take  it  np,  and  applied  to  A.  to 
allow  a  renewal ;  A.  consented,  and  received 
the  discount  for  a  further  period  of  two  months. 
On  B.'s  saying  he  would  procure  the  new  note 
as  soon  as  he  could  see  the  surety,  A.  observed 
that  it  did  not  signify — it  might  stand  over, 
as  it  would  save  the  stamp.  C.  declined  to 
afpree  to  tliis.  and  a  new  note  was  prepared 
and  repeatedly  tendered  to  A.  who,  how- 
ever, did  not  take  it,  alleging  that  he  had  not 
sot  the  old  note  with  him,  and  that  he  was 
Dusy,  and  consequently  B.  retained  the  new 
note,  and  A.  continued  to  hold  the  M  one. 
The  Court  held,  that  if  A.  agreed  with  B.  that 
the  old  note  was  satisfied  by  the  payment  of 
tbe  discount  and  a  renewed  note,  and  if  the  old 
note  was  held  by  A.  for  B.,  and  B.  held  the 
■aw  note  for  A.  the  old  note  could  not  be 
pleaded  by  way  of  set-off  to  an  action  by  C. 
against  A.,  and  that  on  the  above  facts  there 
was  evidence  for  the  jury  that  the  old  note 
was  so  satisfied. 


ASSURANCE  CHRONICLE. 

fn»  gnat  ntnaat  sad  impoitaaoe  of  this  nbiaot  to 
•oUmtats,  who  trsnuot  th«  grsatui  partkm  of  UM  As- 
anranoe  buinaH  of  the  Dnitsd  Kingdom,  anggests  the 
ntiUtjr  of  s  brief  raoord  of  the  doings  of  the  Tuioiu 
nsartidstai  fbr  their  flnoots.  The  prnneeiilngi  of  ararr 
eOee  «iU  be  impartidly  givmi,  if  amt.] 

KATLWAT  PASSENGERS'  ASSURAKCB 

COMPANY. 

Th>  fourth  half-yeariy  meetinc  of  this  company 

wssbdd  yesterday  at  their  offices  in  Old  Browi- 

•tnet;  John  Dean  Pkid,  esq.  in  die  chair. 


The  Sbcrktart  (Mr.  Beattie)  read  the  report, 
from  which  it  appears  that  "the  receipts  for  the 
half-year  amount  to  3,155/.  I5s.  9d.  and  exhibit  a 
growing  progress  when  compared  with  those  of  any 
previous  six  months  since  the  formation  of  the  com- 
pany. The  tickets  of  the  company  may  now  be  ob- 
tained at  the  principal  stations  on  fifty  rulways,  and 
the  number  of  agents  at  stations  and  in  towns 
amounted  to  874  on  the  30tb  June  last.  2,068/.  8s.  6d. 
have  been  paid  as  compensation  during  the  last  six 
months,  and  the  entire  number  of  claims  adjusted 
fVom  the  period  of  the  commencement  of  the  com- 
pany np  to  this  date  is  2  btal  cases,  and  99  cases  of 
personsl  injury.  The  gross  receipts  for  the  weeks 
since  30th  June,  as  compared  with  the  corresponding 
weeVs  of  last  year,  shew  an  extraordinary  iticrease, 
which  ia  most  strikingly  evinced  in  the  issue  of  single 
journey  tickets.  Thus,  for  the  week  ending  August 
I7tli  last  the  groas  receipta  were  131/.  7s.  7d. 
against  74/.  Ss.  lOd, ;  whilst  the  issue  of  single 
journey  tickets  amounted  to  76/.  15«.  Id.  against 
21/.  O's.  lOd.  With  one  leading  company,  the 
Lancashire  and  Yorkshire,  the  company  has 
jnst  concluded  an  arrangement  for  the  insur- 
ance of  1,355  of  their  men,  and  there  are  other 
companies  now  in  communication  with  the  di- 
rectors on  the  same  subject.  The  terms  on  which 
these  insurances  have  been  effected  are  as  follows : — 
Class  1.  Engine  drivers,  26s.  6d.  per  annum  to  in- 
sure  60/.  Class  2.  Guards,  stokers,  breaksmen,  &e. 
I9s.  6d.  per  annum  to  insure  50/.  Class  3.  Porters, 
policemen,  gatekeepers,  &c.  58.  3d.  per  annum  to 
insm«  40/.  in  case  of  fatal  accident,  with  a  weekly 
allowance  in  each  case  for  personal  injury.  The 
bnsiness  has  been  so  much  extended  during  the  past 
six  months  as  to  render  it  necessary  to  make  a  call 
of  5s.  per  share  on  the  proprietors.  The  reasons  for 
this  call  have  been  stated  in  the  circular  announcing 
it,  and  the  directors  have  only  to  say  that  they  do  not 
anticipate  any  necessity  for  a  further  call  being  made 
hereafter.  In  the  statement  of  the  half-year's 
accounts  it  was  mentioned  that  the  whole  amount, 
viz.  2,068/.  8s.  6d.  paid  as  compensation  during  the 
last  balf.year,  had  been  charged  to  revenue,  and  that 
of  this  sum  1,425/.  was  on  account  of  accidents  to 
the  Post-office  and  railway  services,  which  hazardous 
description  of  business  had  been  undertaken  before 
the  experience  of  the  company  had  enabled  the 
directors  to  IVame  calculations  of  a  more  collect 
nature  than  the  imperfect  statistical  data  of  the  re- 
ports of  the  Board  of  Trade  had  suggested ;  and  as 
such  risks  (at  the  rates  previously  charged)  terminate 
with  the  current  policies,  this  degree  of  loss  cannot 
occur  again.  The  directors  therefore  leave  it  to  the 
proprietors  to  say  whether  the  sum  of  1,425/.  should 
be  charged  to  the  preliminary  expenses  in  the  capital 
account,  and  scaMered  like  those  expenses  over  a 
period  of  years,  instead  of  being  charged  on  the 
revenue  or  the  last  six  months  alone.  If  this  is 
done,  the  charges  for  working  expenses  and  compen- 
sation for  the  last  six  months  will  be  2,438/.  7s.  2d. 
leaving  a  balance  over  the  gross  receipts  of  717/. 
8s.  7d. 


THE  LAW  AND  THE  LAWYERS. 

(Am  Ot  l£ona»g  Ckroaielt.) 
A  VKW  days  ago  we  drew  attention  to  the  "  Heads 
of  Inquiry  on  Evidence"  which  have  been  recentiy 
issued  by  the  Chancery  Commission ;  and,  with  the 
view  of  enabling  the  pnblic  to  judge  for  themsdves 
how  ftr  it  is  advisable  to  abolish  the  system  of 
written  interrogatories  which  prevails  in  equity  pro- 
cedure, we  explained  that  system  aomewhat  in  detail, 
and  exposed  a  few  of  its  teading  defects.  The  point 
on  which  we  principally  dwelt  was  the  total  absence 
of  any  efficient  power  to  cross-examine  the  wit- 
nesses, and  we  contended  that  this  was  in  itaelf  an 
evil  of  the  fint  magnitude.  That  we  were  right 
in  ao  chancteriang  it,  will  probably  be  ad- 
mitted on  all  handa ;  for  not  only  have  all 
philosophical  writers  on  the  subject  of  evidence 
agreed  in  regarding  cross-examination  as  one  of  the 
most  efficacious  tests  which  have  ever  been  devised 
for  the  discovery  of  truth,  but  no  reflective  person 
can  have  attended  a  trial  at  Nisi  Prius  without  at- 
tinjijng  extreme  importance  to  the  exercise  of  this 
right.  By  means  of  it,  the  motives,  the  interests, 
the  prejudices,  the  means  of  knowledge,  the  memory, 
the  character,  and  the  capacity  of  the  witness  are 
idl  fully  inveitigated  and  ascertained ;  and,  however 
aitAil  he  may  be  in  concealing  troth  or  in  &bricating 
fislsehood,  it  is  no  easy  matter  for  him,  when  sub- 
jected to  a  skilful  cross-examination,  to  impose 
inion  the  Conrt  A  system  which  practically  ex- 
cludes this  teat  aay,  notwithstanding,  be  right ;  but 
assnredly  the  odds  are  against  its  oeing  so;  and 
unless  it  can  be  proved  to  possess  some  striking  and 
peculiar  advantages  of  its  own,  it  mnst  of  necessity 
meet  with  instant  condemnation  as  soon  as  it  is  pro- 
pody  onderatood.  But  that  tiie  syatsm  in  (]ueation 
preaenis  a  single  advantace  over  that  of  taking  evi- 
oenee  net  see*,  we  utteny  deny,  and  we  shalTlntve 
BO  difiolty  m  dtewiag  tut,  beddes  ernlnding  the 


test  of  cross-examination,  it  is  open  to  many  other 
most  serious  objections. 

In  the  first  place,  it  entails  upon  the  suitois  an 
absolutely  ruinous  expense ;  partiy  because,  the  pre- 
paration of  interrogatories  being  a  task  which  con., 
fessedly  demands  much  skill,  the  draftsman  requires 
to  be  paid  at  a  proportionally  high  rate ;  partly 
because  the  rule  which  enforces  secrecy  until  pnbK- 
cation  gives  rise  to  endless  repetitions  of  evidence; 
partly  because  it  is  necessary  for  the  litigants  to  have 
authentic  copies  of  the  depositions,  which  can  only 
be  obtained  at  an  extortionate  price ;  but  principally 
because  so  much  time  is  consumed  in  examining  the 
witnesses,  and  the  suitors  are  consequently  called 
upon  to  pay  enormous  sums  to  the  commissioner. 
What  will  the  public  think  of  a  system  which  per- 
mits, if  it  does  not  necessitate,  the  consumption  of 
one  hundred  and  ninety-nine  dayt  in  the  mere  taUng 
of  evidence  in  a  single  cause  ?  Yet  this  was  the  time 
actually  charged  and  paid  for  in  the  notorions  case 
of  Small  V.  Atttoood.  We  forget  the  exact  amooat 
of  the  commissioner's  fees  in  that  suit — but,  oscil- 
lated upon  the  present  rate  of  charge,  which  is  five 
guineas  a  day,  they  could  not  have  been  less  than  a 
thouiand  guineat,  independently  of  all  claims  fbr 
travelling  expenses.  It  may  be  said  that  that  was  a 
remarkable  case.  True;  but  still  we  are  perfectly 
certain  that,  had  the  facts  been  investigated  in  open 
court,  and  the  witnesses  subjected  to  oral  examina- 
tion, the  trial  could  not  have  lasted  a  fortnight,  and 
would  probably  have  been  disposed  of  in  less  than  a 
week.  If  we  onij  bear  in  mind  that  the  averagei 
quantity  of  depositions  which  a  commissioner  mST 
get  through  in  a  fair  day's  work  does  not  exceed 
tiiirty  folios,  or  2,160  words,  we  shall  readily  under- 
stand how  it  happens  that  evidence  can  be  taken  at 
Nisi  Prios  in  aboot  the  twentieth  part  of  the  time 
that  would  be  employed  were  the  witnesses  examined 
upon  interrogatories. 

Another  grave  objection  to  the  Chancery  system 
of  taking  evidence  arises  froni  the  6ct  that  the  wit- 
ness is  entitled,  before  signing  hia  deposition,  to 
have  the  whole  read  over  to  him,  and  to  make  aach 
alterationa  in  it  as  he  deems  necessary.  An  oppor- 
tunity is  thus  afforded  to  him  for  reconciling  conr 
tradictions  and  forti^ing  improbabilities ;  and  it  is 
idle  to  imagine  that  dishonest  witnesses  do  not 
employ  this  privilege  as  a  ready  instrument  of  fiand. 
The  observations  made  on  this  subject  by  Mr. 
Plumer,  when  he  was  explaining  to  the  late  Chaa- 
cery  Commissioners  the  duties  of  an  examiner,  de- 
serve serious  consideration.  "  Shuffle  and  preva- 
ricate," he  says,  "  as  a  witness  may  in  the  coorae  of 
the  examination,  he  can  correct  all  the  inconnst* 
encies  between  one  part  of  hia  evidenoe  and  another; 
and  his  testimony,  as  finally  presented  to  the  Court 
in  the  office  copy,  will  read  as  flnentiy  as  that 
of  the  most  honest,  plain-spoken  witness  that 
was  ever  examined."  If,  in  order  to  remedy  As 
defect  here  pointed  out,  an  order  were  made 
that  witnesses  should  no  longer  be  pennitted 
to  amend  the  depositions  before  signing  thoai, 
an  opposite  evil  would  spring  np;  for  real  erron 
cannot  £ul  to  occur  from  time  to  time,  either 
firom  the  witness  misunderstanding  the  qaestion,  or 
firom  the  examiner  misunderstanding  the  answer; 
and  ia  either  event  it  would  be  obviously  most  aabit 
not  to  allow  the  mistake  to  be  rectified. 

The  limited,  but  withal  the  ill-defined,  discretfoa 
which  examiners  and  oommissioneis  are  permittacl 
to  exercise  in  rejecting  evidence,  occasions  anothjg 
inconvenience  of  no  trifling  extait ;  for,  as  they  am 
natmally  nnwiUing  to  act  upon  a  power  which  thay 
do  not  feel  sure  that  they  poaMaa,  the  leanlt  is,  aa 
Lord  Eldon  once  complained,  that  "  depositions  an 
seldom  brouf^t  into  oonrt  without  much  trash  in 
them  which  is  not  evidence."  Moreover,  as  the 
conuaiaaibnera  are  paid  by  the  day,  they  have  no 
very  great  anxiety  to  reduce  the  testimony  into  &a 
amaltest  compass ;  and  we  much  fear  that  the  an- 
cient order  which  directs  them  to  restrain  a  witness 
firom  running  into  extravagancies  and  into  ■"***''-n 
not  pertinent  to  the  question,  "  thareiy  foattk^ 
paper  fir  their  mm  fnfit,"  is  not,  and  never  witt 
be,  duly  attended  to. 

The  jealousy  with  which  Coorta  of  Equity  aeek  to 
preaerve  the  secrecy  of  the  evidence  given,  imtil 
publication,  is  also  productive  of  mum  tniaclilef; 
for,  by  preventing  the  parties  from  knowing  what 
has  been  proved  as  the  examination  proceeds,  it  eoni> 
pels  them  either  to  call  a  multitude  of  witnesses  to 
the  same  &cts,  or  else  to  ran  the  risk  of  defeat  be- 
cause a  treacherous  or  stupid  witness  has  failed  to 
prove  some  material  dienmstance,  which,  had  the 
feOure  been  known  iibtime,  might  have  been  estab- 
lished conclusively  by  other  OTidenee.  Of  caiatie, 
those  who  advocate  the  continuance  of  the  rule  con- 
tend that  it  affords  a  valuable  check  to  the  pemidona 
pactiee  of  strengthening  the  weak  points  of  a  case 
Dy  false  testimony ;  bat  this  argument  supposes  that 
the  suitors  are  prepared  to  commit  subornation  of 
peijury — a  supposition  which,  we  submit,  is  seldom 
warranted  by  experience — and  at  any  rata  it  sounds 
strangely  in  the  months  ef  gentlonen  who  aQow 
witnesaea,  aa  we  have  ahewn  amive,  to  reconcile  the 
contradictiona  in  their  evidemce  by  after-thoughts. 
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We  now  come  to  the  muter  evil  of  the  whole 
mtem.  Thme  who  ve  leqaainteil  with  the  mode 
of  taking  evidence  at  Common  Law  will  readily  nn- 
dentand  that  we  allude  to  the  fact  fliat,  in  Coari»_of 
Equity,  the  judge  hai  no  opportunity  afforded  him 
for  ohserving  the  demeanour  of  the  witness  while  he 
is  giving  bis  testimony.  If  truth  is  the  object  to 
be  attained,  the  wit  of  man  cannot  invent  a  surer 
metliod  for  its  discovery  than  th»t  of  bringing  the 
witness  and  the  judge  ftce  to  face;  for,_  as  Lord 
I^mdbnrst  once  finely  observed,  "It  is  impos- 
sible to  transfer  the  blush  of  perjury  to  paper. 
Natnre  stamps  "rogue"  on  a  roan's  brow  in 
nnroistakeable  characters— fear  of  detection  make* 
him  hesitate,  or  effrontery  makes  him  swagger;  but 
reduce  his  story  to  writing,  and  it  will  read  as  glibly 
as  if  it  had  been  told  by  Aristides.  Courts  of  Equity 
may  discover  truth  by  the  means  which  they  employ, 
bat,  if  they  do,  it  m  a  miracle,  and  a  very  costly 
miracle  into  the  bargain.  The  only  effectual  mode 
of  discriminating  between  a  false  and  a  true  narra- 
tive  is  by  subjecting  the  witness  to  a  tivS  rocs 
examination  in  open  Court,  before  the  judge  who  is 
to  decide  upon  the  question  in  dispute.  Nothing 
short  of  this  will  effect  the  object  in  view— nothing 
short  of  this  will  satisfy  the  requirements  of  the  age. 
Of  course,  if  the  witness  be  out  of  the  jurisdiction, 
ill,  infirm,  or  otherwise  incaijable  of  appearing  in 
person,  recourse  must  be  had  in  Courts  of  Equity — 
as  is  the  case  now  in  Courts  of  Law — to  a  commis- 
sion; but  this  mode  of  proceeding  should  be  re- 
-garded,  not  in  the  light  of  a  tubititute  for  oral 
examination,  but  as  a  species  of  tecondary  evidence, 
which  is  onUr  admitted  because  the  party  has  no 
power  of  adducing  primary  proof. 

CORRESPONDENCE. 
TAXATION  OF  ATTORNEYS'  BILLS. 

TO  THE  SOrrOB  OP  THE  LAW  TIMES. 

Sir, — The  current  of  Law  Reform  has  sot  in,  and 
it  is  equally  the  interest,  as  well  as  the  duty,  of 
every  member  of  the  Profession  to  render  assist- 
ance in  order  that  the  work  may  be  effectually 
done. 

As  a  solicitor  of  some  standing,  and  of  consider- 
able experience,  I  beg  to  make  a  suggestion,  which, 
thoogh  somewhat  startling  at  first  sight,  would,  I  am 
eonvmced,  if  carried  out,  be  of  incalculable  benefit 
both  to  the  client  and  the  practitioner,  and  add  very 
materially  to  the  comfort  and  independence  of  the 
latter. 

At  present  to  tax  an  attorney  s  bill  is  to  incnr  his 
heaviest  displeasure,  and  to  cause  an  irreparable 
breach  between  him  and  his  client;  and  it  is,  no 
doubt,  most  painful  for  the  client  to  go  to  the  attor- 
ney and  suggest  that  bis  charges  are  excessive,  and 
thereby  seek  to  reduce  them. 

In  order  to  remedy  this  evil  in  practice,  I  propose 
that  no  person  shall  pay,  and  that  no  attorney  shall 
sue  for  or  receive  payment  of,  any  bill  until  it  has 
been  taxed  without  inonrring  a  penalty ;  but  never- 
theless, considering  the  heavy  disbursements  the 
attorney  is  in  some  cases  called  upon  to  pay  in  the 
inogress  of  a  business,  making  proper  provision  for 
allowing  the  payment  of  money  on  account. 

To  accomplish  my  object  I  propose  that  every  bill 
of  costs  of  attorneys  and  solicitorB  sbaH  be  delivered 
in  the  manner  prescribed  by  the  6  &  7  VicL  c.  73, 
and  that  when  it  has  been  so  delivered  at  least  one 
calendar  month,  a  copy  of  such  bill  shall  be  lodged, 
as  to  country  practitioners,  with  the  clerk  of  the 
County  Court,  and  as  to  London  practitioners,  with 
tiie  proper  officer  there  t  that  an  appointment  to 
proceed  with  the  taxation  shall  thereupon  be  ob- 
tained, and  notice  thereof  sent  by  the  post  to  the 
party  cliarged  with  such  bill  at  least  one  week  before 
the  time  so  appointed :  that  the  ofi&cer  shall  at  the 
time  fixed  hear  all  parties,  attending,  and,  having 
eompleted  the  taxation,  shall  certify  thaamount  at 
which  such  bill  has  been  taxed  and  settled  by  him, 
which  certificate  (unlets  set  aside  or  altered  by 
order,  decree,  or  rule  of  Court),  shall  be  final  and 
conclusive  as  to  amount. 

I  am.  Sir,  yoors,  &c. 

Sept.  5,  1851.         W.  H, 

ETIQUETTE. 

TO  THE  BDITOK  OV  THE  LAW  TIMES. 

Sitt,— Will  yon  allow  me  to  correct  "A Country 
Attorney,"  who  dates  from  Worcester,  August  3rd, 
by  stating  first,  that  a  Queen's  counsel  can  and 
often  does  conduct  a  defendant's  cause  without  the 
asfflstance  of  a  junior ;  and,  secondly,  that  the  eti- 
quette of  the  Bar  doet  not  insist  that  on  every 
appeal  (however  paltry),  at  Quarter  Sessions,  <iro 
counsel  at  least  must  be  employed  on  eacA  side ;  the 
fiict  being,  that  the  employment  of  more  than  one 
Barrister  on  an  appeal  (on  each  side)  is  the  title, 
and  "A  Country  Attorney's"  supposed  grievance 
the  esetption,  I  am  Sir,  yours,  &c. 

liverpool.  Sept  5, 1851.  A  Babusteb. 


LAW  REFORM. 

TO  THE  BOITOB  OP  THE  LAW  TIMES. 

SiB, — I  have  read  with  mora  satisfsdtion  than  I 
can  well  express  the  letter  of  "An  Attorney  at 
York "  on  "  liaw  Reform,"  and  I  must  be  allowed 
to  say,  that  if  the  entire  Profession  in  the  country 
were  canvassed,  such  would  be  the  almost  unanimous 
answer.  The  report  of  the  commissioners  now  in 
course  of  publication  in  your  journal  does  not  seem 
to  grapple  with,  or  attempt  to  get  rid  of,  the  main 
abuses  that  now,  for  so  long,  have  entailed  odium 
and  disgrace  on  the  practice  of  the  law.  I  reCtr  to 
that  great  curse,  special  pleading ;  and  it  is  evident, 
from  the  proposed  amendments,  that  the  annoying, 
vexatious,  and  harassing  system  of  demurrers,  and 
other  quibbles  and  quirks,  is  to  be  kept  up.  Look 
at  and  compare  the  dear,  simple,  and  plain  rules  of 
practice,  &c.  issued  by  the  five  County  Court  judges 
with  the  proposed  soggestioas  and  amendments  of 
pleading,  &c.  I 

I  agree,  also,  with  "An  Attorney"  that  the  judges 
should  go  through  the  country  every  three  months, 
and  so  dispose  of  actions  at  once.  What  would  be 
so  likely  to  put  an  end  to  the  abominable  and 
harassing  system  of  new  trials  and  motions  for  new 
trials,  now  only  adopted  to  cause  delay  ?  No,  no, 
ilr.  Editor,  a  puny,  paltry,  half-sort  of  reform,  or 
amendment  of  the  present  system,  will  not  suffice ; 
and  the  lawyers,  if  they  would  speak  out,  are  as  sick 
of  it  as  the  public.  If  the  supierior  judges  cannot 
be  got  to  do  the  work,  then  increase  the  number  of 
County  Court  judges,  and  so  as  to  let  in  the  adjust- 
ment of  equitable  points  and  claims.  The  reduction 
of  the  Certificate  Duty  will  assist  us  very  little  if  no 
other  alterations  are  to  be  made. 

I  am.  Sir,  yours,  &c  J.  E.  R. 


LEGAL    INTELLIQENCE. 

The  Fokthcominq  Registration. — A  new 
'  Act  for  tho  registratiou  of  voters,  passed  in  the  late 
session,  will  come  into  practical  operation  in  the  forth- 
coming revision  of  the  lists  of  voters,  commencing 
from  Monday  next.  The  new  law  is  entitled  "An 
\el  to  amend  the  Law  for  the  Reeistrotioa  of  certain 
Persons  commonly  known  as  'Compound  House- 
holders,' and  to  facilitate  the  exercise  by  such  Per- 
sons of  their  Rights  to  vote  in  the  Election  of 
Borough  Members  to  serve  in  Parliament,"  By  the 
Reform  Act  it  was  lawful  for  the  occupier  of  a  house 
of  the  required  value  in  a  city  or  borough,  to  claim 
to  be  rated  to  the  relief  of  the  poor  in  respect  of 
premises,  whether  the  landlord  was  or  was  not  liable 
to  be  rated,  and  such  occupier  paying  or  tendering 
the  rate  payable  was  to  be  put  upon  the  list  of  voters. 
"And  whereas  it  is  often  inconvenient  and  impracti- 
cable for  such  persons  to  make  continual  claim  in 
respect  of  each  rate,  and  many  persons  are  conse- 
quently deprived  of  the  franchise,"  it  is,  therefore, 
enacted  that  no  person  so  claiming  to  be  rated,  and 
paying  or  tendering  on  or  before  the  20th  of  July  tho 
rates  due  on  the  5th  of  January  preceding,  shall  be 
required  to  make  any  further  claim  in  regard  to  any 
future  rate  upon  the  premises  in  respect  to  which  his 
vote  In  any  such  election  shall  arise,  but  shall  be 
entitled  to  be  put  on  the  list  and  to  be  registered  as 
a  voter,  provided  be  has  occupied  the  premises  and 
paid  the  rates  and  taxes  re<|uired.  By  attending  to 
this  Act  on  the  ensuing  revision,  compoond  house- 
holders win  save  themselves  a  good  deal  of  trouble, 
and  possess  the  franchise  without  renewing  their 


We  have  reason  to  believe  that  the  annotmoement 
in  a  morning  contemporary,  of  the  legal  appoint- 
ments under  the  new  Act,  authorising  the  creation 
of  two  additional  jodges  of  the  Court  of  Chancery, 
is  premature. — Globe. 

Advertisement  Duties. — It  will  be  learned 
through  the  public  channels  of  information  that 
there  has  been  a  careful  and  lengthened  investigation 
by  a  committee  of  the  House  of  Commons  respect- 
ing the  stamp  duty  on  newspapers.  In  the  evidence 
taken  on  this  interesting  subject  there  appears  to 
have  been  some  curious  information  furnished  by 
the  manager  of  The  TTmn.  He  mentioned  that 
The  Timet  proprieUry  had  paid  66,000/.  last  year, 
the  average  circulation  of  the  paper  per  dsy  being 
39,000  copies ;  and  that  the  supplement  attached  to 
this  large  number  was  actually  too  great  to  pay.  He 
goes  on  to  say — "The  value  of  the  supplement  con- 
sists of  advertisements,  and  those  advertisements 
pay  a  certain  sum,  of  course,  to  the  proprietors; 
that  sum  is  fixed ;  it  is  the  same  on  a  smw  impres- 
sion as  it  would  be  on  100,000.  As  the  sum  which 
is  paid  for  paper,  printing,  and  so  on,  fluctuates, 
and  is  incrrased  by  the  amount  of  circulation,  of 
course  there  is  a  certain  point  at  which  the 
two  sums  balance  each  oner.  Suppose  that 
the  value  of  the  advertisements  in  the  supple- 
ment was  200/.  you  would  know  that  you 
could  publish  as  many  papers  as  would  cost 
200/.  to  manufiMiture  in  paper,  stamps,  and  print- 
ing, and  that  if  yao  go  bcjroad  titat  you  pnbliA  at  a 


loes;  that  IS,  of  oamnt,  obviosi.  The  ist*r  ik 
circulation  the  greater  the  Vib,  beyoml  i  (Mb 
limit."  It  was  asked,  "  Do  yon  not  mcsn  bt  Ik 
profit  is  leas?"  To  which  the  muinrmM 
"  No ;  the  greater  the  abaolatc  Im  frm  i  mS- 
tion  beyona  a  point  at  which  the  expembn  od 
the  receipts  balance  each  other,"  He  iqi^ 
"  An  aboolute  loas ;"  and  he  made  the  poiit£t 
beyond  all  possibility  of  miitalu,  b;  tildaf  tb  il 
stance  of  the  very  day  before  he  |tn  hit  nidos- 
namely.  May  27— when  the  vahw  of  Ibt  tdiMJa. 
ments  in  the  supplement  precisely  belund  tie  ex- 
penditure on  the  paper,  and  the  printiof  of  Mm 
copies  was  stopped.  The  Govemmeat  dnrne  iiiil 
that  day  by  The  Ttmte  in  the  ihspe  of  dimt  to. 
ation,  for  that  one  publication,  aaMnnted  to  3KI.! 
Again,  he  says,  "  I  have  ne  doubt  is  the  mrid  t^ 
if  there  were  no  oonsidenlions  hcyoiid  taeiedeiie 
to  circulate  the  paper,  it  would  double  indf  ailUi 
a  eouple  of  years;"  and  at  present  fna  les  to 
twelve  columns  of  advertisenienti  ve  eiddeddair 
from  The  Time*  far  want  of  room,  >o(intefii| 
the  supplement. — Chamttr^eJtKnuL 


BIRTHS,   MARRIACtS,  AND  NATW. 

BIBTBS. 

FLUna.— On  the  Sndiiat.  itU,  AniUiqeiR,Iifa|. 
too,  the  wife  of  Ur.  Flaker,  lolicitor,  oTi  lot. 

Fbixcis. — On  the  8th  iut.  U  65,  BromptoiKiant,  Ike 
wife  of  Oeorge  Froads,  soq.  bvrist<MttH,(/ite^ 
ter,  itill-boro. 

Laos.— On  tha  7th  alt.  at  Kteeu,  K«vrnnl>«.k 
Isdy  of  the  Hon.  J.  C.  Leet,  Chief  Jmiiniedrnslal 
of  the  CounoU  of  the  Bahsinu,rfiKa. 

LvoTV.— Oa  the  Eth  hist,  the  wife  e(  MeciiiUi^at. 
lNunnst*r.atJaw,  of  a  soo. 

HABBUOBS. 

THomsoir,  WOlisa  Hamiltoa,  eeq.  tiMmA.ttiwlt, 
toEliubetb  Agnet,  eldert  didthM  oT  Sail  la- 
ming, esq.  ofMerrTwood-htll,  BiMol,  oo  ttt  IlkaS. 
at  St.  lUry  Bedoliffe,  Bristol. 

BaADBUiT,  Angaitnr,  esq.  of  WcsTet^-Ul,  ^'^J^ 
citor,  second  aon  of  John  Brtdboiy,  e«i.  rf  WW- 
hooM,  StresthMm,  mni  AUtnoMainj.lMlinuOM, 
taaiih  dooghler  of  George  Drew,  eeq.  of  CiUM  ud 
Streittham,  Buney,  on  the  4lh  iut.  n  SliiHea- 
Gnildfatd. 

Lorxs,  H.  L.  esq-  'of  the  Inner  Te«)l»,  leeoed  Be  rf  fc 
B-  Lopes,  b»rt.  of  Muitow,  VJ.&ri'oskDe™," 
Bliiabeth,  third  dxjghter  of  S.  T.  K*«t,  "*« 
Feunore,  on  the  4th  met.  at  Eimisittr. 

Gill,  Charles  Jsmes,  esq.  bsnieler*h»,  to  I* 
youngest  daughter  of  James  Hoeta,  '^■'''^Zl 
stoke-rowl,  Goaport,  on  th«  8lk  iat.  n  J™*" 
Church. 

FowLXS,  John  EndeU,  esq.  KjHritoe.lfcwwA  Jjjjj 
Aane,  third  dau«htOT  o?  the  Ber.  JaealiMnV*^ 
vicar  of  Diiloa,  llonnwathshirc,  « ibe  «*  wa  a 
Dixton  Chnrcb. 

DEATHS.  ,.      ^ 

Lasua,  8.  esq.  nmr  admiial,  sed  J  P.  eo«>^  "^  " 
Bosebank,  Donagadae,  ontheSrdiMt.  ^_ 

KUooiaB,  Oeorge,  of  the  Middle  Tenple,  aq.  I**" 
ot-law,  on  the  3rd  init.  aged  *l.  ,._ 

Tmun,  EUsabetb,  wife otEnrjTmnt.ii*'^ 
square,  Lincoln's.fain,  on  the  8th  isA 


JOURNAL  OF_PR0PERTY. 

VubKc  iala. 

By  Messrs.  Faanaonnt  and  Co.  ■*  *""!&,  J 

Freehold  proper^,  sold  uader  an  order  of  Ita  a»» 
Chiooenr.made  in  saoses  Carter  r.Teasrt.      .       . 

A  freehold  estate  at  CUslehoret,  ami.  «>^,^^ 
nianaion.hou«>  leMi  90  acres  of  land  j  •»» ''j^'^ 
lie  house  and  eight  cottages -sdd i^i^^yrinUt. 

A  frwhold  tefidenee,  with  oottsee  and  l>n«"jr^ 
hurst  Common,  let  on  lesw  fcr  w.  per  """r'^r"^ 

A  fredtoU  public  home,  called  «he *^Je»«*J5 
cottages  knd  enclosures  of  building  lano,<Jjl'""^*^ 
three  acres,  sitnated  on  the  Oreenwieh-rosd,  ••  ■" 
Ohislehnnt— l,8aae.  ,  .  ■  .  -t- 

A  qoantitj-  of  freehold  proper^,  siWsleditg'^ 
Kent,  and  consisting  of  two  mansioBe  •«  "JTL  ^ 
several  hooaes,  mesauages,  and  pranisss,  '"J^fyai^ 
prodncUg  MM.  per  annma,  with  the  ttmu—n 
thereon — sold  in  lots  for  8,174/.  .    .  „  ^^  jt 

SeTcral  fee-farm  rents  seemed  npon  "*2";ri», 
WilU  and  Olonoester,  producing  m.  !*■  »■  C|«4ai 
subject  to  an  annual  deductian  of  IW.  He- •»■"""" 
and  other  charges— £70/-  «  ^rAlaa* 

Two  hondredshorea  of  Ml-  each  in  tho  Moet  «"— 
ance  Compaoy— 1,240/.  ^^.  imbhsm 

One  hundred.ponnd  share  in  tho  Impetai  »— 
Company— 31S/. 

ByMr.MAiSH,at«heMsii.       ^i» 

A  poHoy  for  100/.  in  the  Book  Lift  *f*ST7Z» 
nnsae,  amountinit  toIM/-;  annnal  prenuns  "^ '* 
TZvearaofage— 310/.  -.ii,^*^ 

A  policy  of  SOOI,  in  the  Imperial Offloe,  v™"^-. 
«0/.f9s.i  annual promtam,«S.0«.10d.hfc«»*'" 
—210/. 

By  Mr-  Faioa,  at  G«Ta''•'[^_  i.  lei- 
Freehold  estate,  oooprisiag  a  dwrUin^>o^[',^|i, 
street,  St.  James'sMuare,  and  two  hooea  r^sef 
Noe.  98  and  98,  Jermyn-etreet,  let  upon  lease  w--' 
annum — t,6(S0/-  „   ,  «  ckaia 

A  freehold  boose.  No- 15,  Old  Boswell-coort,  » 
Daaaa,  let  for  30/.— 46U.  .  ,.   wAel"^ 

Two  leasehold  honsea,  Hos.  »  »J  E'^Za1»^ 
Gnty'a-inn.road,  annnal  vahw  96/. ;  held  Sir  •  J^ 
pired,  at  a  peppercorn— TM/. 
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.    A  frMhtdd  koow,  Ka.  SI,  Hjdc-pUM,  Hozton,  kt  for 
Ml.  par  Miiiun,  lwd-t«x  icdaraud— S36<, 

IiMMbald  kooM,  Narw>7-pUao,  Hicknay-rotd,  kt  for 
401.  heU  for  74  yatr*  &om  1810,  at  «t.—»\U. 

Br  Hr.  T.  CmnioCK,  at  the  Uart. 

LetMbold  noiiM  with  coffae-ihop.  No.  23,  Xew  Charch- 
itreet  Weft,  Linon  Ghrore,  let  for  S2i.  lOl.  p«r  ftnnmn, 
teld  for  701  jean  onrxpired  at  10<.  mand-rent— 4S02. 

Xeaaehold  hotue.  No.  16,  New  Chnrch^treet,  lei  and 
held  on  nmilar  ternu  at  foregoing — IfiOI. 

Leaeehold  home  and  ihop.  No.  M,  New  Chnrch-itreet, 
let  for  4U.  held  ai  foregoins— 4601. 

The  Windsor  Caatle  publio  honee,  Hardington-etreet, 
Sdgeware-road,  prodncing  an  improred  rental  of  69i.  per 
annum  for  70i  jean  onezpired— 1,(I17<. 

Leaaehold  honae,  No.  41,  New  Oraroh-etreat,  let  for 
47i.  Sa.  per  annum,  held  for  TDi  jean  at  Bl.  9a.  per  aannm 
-eSM. 

A  houae,  No.  42,  a4joining,  let  for  532.  lOi.  held  for  the 
same  term  at  III.  9a.— aiOt. 

Two  freehold  houiea,  Burbiton  Bill,  Near  Kingtton  New 
Town,  prodooing  tSl.  per  annum— 430<, 


MONEY  MASKET. 
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Bank  Stock 

8  ^  Cent.  Reduced  Annuities 
3  ^  Cent.  Consols  Annuities 

Consols  for  Account 

New  3i  "^  Cent.  Annmtiea  . . 
Xong  Annu.(exp.  Jan.5,1860) 
Do.  30  yrs.  (exp.Oct.  10,1859) 
Do.  30  jm.  (eip.  Jan.  6,  I860) 

India  Stock 

India  Bonds  (1,0001.)    

Do.      do.  (under  1,000(.) 

South  Sen  Stock 

Do.      do.  New  Annuities  . . 

J^cheqner  Dills,  IfiM 

Do.  do.  6fl0( 

Do.  do.  Small 

Do.  Advertised 
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THE    GAZETTES. 

Santntptt. 

OmUt,  Sept.  9, 
ITOBiuv,  JoBX,  and  Fiow,BoBni,joinert,Kingaton-npo<i- 
Hnll,  Sept.  24  and  Oot.  22,  at  tweire,  Eingaton-npon- 
Enll.    or.  as.  Carrick.    Sola.  Thomer  and  Son,  and 
IJghtfoot  and  Co.  KinESton-opon-Hall.  Petition,  Sept.  1. 
Babbiso-v,   Tbovis,  tnmming  raannfoetarer,  Addle-at. 
Citr,  Sept.  ]9,athalf-paitaleTen, Oot. S4,attwo, Basing; 
hall-at.    OIT.  as.  Cannan.    Sola.  Wataon  and  Boacoe, 
'Wonhip-at.  notburj.    Petition,  Sept.  5. 
Holt,  Ja>us  Cbivchlbt,  innkeeper,  Halifax,  Yorkshire, 
Sept.  26  and  Oct.  20,  at  eleren,  Leeds.    Oif.  as.  Young. 
Sou.  Higham,  Brighouae,  and  JSond  and  Barwiok,  Lee£. 
Petition,  Aug.  27. 
ZiAirx,  Jonii,  tailor.  High-et.  Haijlebone,  Sept.  19,  at 
eleven,  and  Oct.  2S,  at  two,  BasinghaU-st.    Olf.  aa.  Pan- 
nell.    Sol.  Cox,  Pinnen'-hall,  Old  Broad-st.    Petition, 
Sept.  8. 
Jiti,\.rr,  JoHV,  and  AaHyuL,  Aunis,  merchants,  Lirer- 
pool,  Sept.  17  and  Oct.  10,  at  eleven,  LiveipooL  OS.  at. 
Bird.    Sols.  Bradj  and  Son,  Staple-inn,  Citj,  and  Car- 
ion  and  Ellis,  Lirrrpa<d.    Petition,  Sept.  1. 
IlAMzAviira,  GxoBaB  NiOBOLAa,  merehant,  Hanohetter, 
Sept.  22  and  Nov.  6,  at  twelve,  Manoheater.    Off.  aa. 
Pott.      Sols.     Sale  and  Co.   Manehetter.     Petition, 
Sept.  3. 
JUiLiTASD,  Thoxas,  nuOer,  Gower-ttreet,  Sept.  17  and 
Oot.  in,  at  one,  Exeter.    Olf.  aa.  Hemamaa.    SoL  Ter- 
rell, Exeter.    Petition,  Sept.  6. 
Osbobs,  Wiluak  Hbicbt,  merohant,  Sborj-ttreet,  Pim- 
lico,  Sept.  13,  at  half-pait  one,  Nov.  1,  at  Twelve,  Ba- 
BiugiuM-'t.    Off.  at.  PennelL    SoL  Bolder,  Craven-it. 
Strand.    Petition,  Aug.  28. 
BoniRao V,  Gxoisa  Dasrbtt,  coaoh  bnilder,  Uanoheitar, 
Sept.  24  and  Nov.  11,  at  twelve,  Uanohester.    Off.  aa. 
Fraaer.     Sols.  De  Lara  and  Fogg,  Manchester.    Peti- 
tion, Sept.  2. 
SHBrFixx.n,   Eoxuirs,   bnilder,  Tomlin-terraoe,  Poplar, 
Sept.  IS,  at  one,  Oct.  26,  at  two,  Baainghall-st.    Off. 
Bs.  Nicholson.    Boll.  Baker  and  Co.  limatt.  Citj.    Pe- 
tition, Auj;.  26. 
TCa-zsmh,    Jobs   Bobbbt,    itationer,  Ohaneeij-lana  and 
Ked  IJion.tqnare,  and  Cannon-row,  Weatminater,  Sept. 
20,  at  half-past  twelve,  Oct.  26,  at  eleven,  Baainghall-tt. 
Off.  aa.  Nicholson.   Sols.  Choivh  and  Bon,  Bedford-row. 
Petition,  Sept.  4. 
WxTaoit,  JoHV,  linendraper,  SUpton,  Torkshite,  Sept. 
26  aoa  Oct.  20,  at  eleven,  Leedi.    Off.  aa.  Preeman. 
Sola.  Jonet,  Siie-kne,  and  Blaokbora,  Laed*.  Petition, 
Aug.  30. 
"WooLCOTT,   HiBBT   OiOBOI,  trimndng    mannfltetnrer, 
Bveritt-st.  Buttell-iqnare,  Sept.  19,  at  two,  Oct.  26,  at 
one,   Batinghall-at.    Off.  •>.  Nicholaon.     Bolt.  Bajlia 
and  Drewe,  Bed  Cron-it.    Petition,  Aug.  29, 
Oatett;  Stpt.  13. 
Bbach.  Jobk,  apotheoarr,  Bradford,  York,  Sept.  It  aad 
Oct.  20,  at  eleven,  Leeda.    Com.  Weat.    Off.  at.  Yonng. 
Sola-  Terrj  and  Wataon,  Bradford;  Bond  and  Banriak, 
I>eds.     Petition,  Sept.  8. 
Cawocb,  Samvil,  tobaeeoniat,  Kent-terraoe,  Great  Col- 
leee-at.  Camden-town,  Sept.  W,  at  two,  Oct.  23,  at 
eleven,  Baainghall-at.    Com.  Gonlbum.    Off.  at.  Niohol- 
■on.     'Sols.  Bogeraon  and  Ford,  60^  Unooln'a-inn-flelda, 
Mid  Carter,  Olonoester.    Petitini,  Sept.  8, 
Fbbivch,  Davio,  and  SAirna,  AbobibaU),  ooal  footon  and 
ooml  merchants.  Coal  Exonange,  London,  and  Chatham, 
Oot.  2,  at  one,  Nov.  8,  at  eleven,  Baiingliall-tt.    Com. 
Ooulbam.    Off.  at.  Nuholton,    Sola.  Lawrence,  Plewi, 
•nd  Bojer,  14,  Old  Jewij-ohamban.    Petition,  Sept.  10. 


Hraai,  Thomai,  printer,  itationar,  and  bookbinder, 
Sankej-it.  Warrington,  Sept.  SI  and  Nov.  4,  at  twelve, 
Hanchetter.  Off.  at.  Fraaer.  Salt.Cobbett,Cooper-at. 
Manoheater;  Ford,  SO,  liaeobi'a-ian-fleUa.  Petition, 
Sept.  3. 

Laobt,  Edwabs,  glati  dealer  and  tooking-glaat  mannfto- 
turer,  Birmingham,  Sept.  26  and  Oct.  14,  at  half-paat 
eleven,  Birmingham.  Com.  Daniall.  Off.  at.  Valpj. 
Sol.  J.  Hajward,  Birminghaai.    Petition,  Sept.  6. 

LnrBB,  MAtTBVw,  clothier,  Paiutwick,  Glouoeater,  Sept. 
26  and  Oct.  28,  at  eleven,  Bristol.  Com.  Hill.  Off.  at. 
Aoraman,  Sol.  Kearaej,  Stroud,  Olonoaatanhire.  Peti- 
tion, Sept.  6. 

Walbib,  Baioixi.,  djer,  Little  Lever,  Laneathire,  Sept. 
36  and  Nov.  3,  at  twelve,  Manehetter.  Off.  at.  Pott. 
Solt.  Hettn.  Sale,  Worthington,  and  Shipmao,  Foun- 
tain-at.  Manehetter.    Petition,  Sept.  8. 

BANEBUPTCT  ANNULLED. 
J^orrissa,  H.  G.  wheelwright,  Kiog't-road,  Hozton  Old 
Town,  Sept.  9.  • 

JBibiDcnDf. 

BABZBUrr  BtTATB*. 

QIMal  Jtsiyams  ar>  «i«n,  to  whom  applf  fir  Oe 

MmortH,  J.  woollen  manufacturer,  St.  Id.  and  83-84ths 
of  a  Id.    Mackenzie,  Manchester. 

IirSOI.VB!IT  BtTATBS. 

Dor,  J.  M.  clothier  and  tailor,  St.  B}d.  App'T  to  P. 
Pearce,  St.  GcorKe's  Hal!,  East  Stonehonse. — Faieltfn,  H. 
coach-huilder,  81d.  Applj  to  P.  Pearce,  St.  George's 
Ball,  Beat  Btoufhoxua.-~Stanilhrulg;  W.  T.  lient.  b.b. 
flnt,  2a.  6ld.  Applj  to  P.  Pearce,  St.  George's  Ball, 
Eaat  Stonehouae. 

ASBTSBifBirt  DtmnirD. 

TanuM,  B.  victualler,  U.  6d.  Applj  to  B.  H.  Small- 
wood,  solicitor,  Newport. 

flMfgnomito  far  tit  Vnttt  of  <treIi(lorf. 

Ootlttt,  Stfl.  2. 

Sinn,  B.  mannfaotnrer,  Birmingham,' Aug.  26.  Trust.  J. 
Pereivall,  aooonntant,  Edgbaiton,  Birmingham.  Sol.  H. 
Southall,  Edgbaaton,  Birmingham.— •7aei!>ea,  J.  farmer, 
Cadogan,  Wrexham,  Denbighshire,  Aug.  7.  Tnutt.  H. 
Morrii,  fiumer,  Bavodvbwch,  and  B.  Hugbea,  draper, 
Wrexham.  Sola.  K.  H.  Jonea  and  E.  Pogh,  Wrexham.— 
RIdiimi,  W.  grocer,  Louth,  Lincolnshire,  Aug.  21 .  Tmsts. 
W.  Potter  and  W.  Tate,  grocen,  Louth.  Sols.  Pje, 
Waite,  and  Newbold,  Louth. 

Qazttte,  Sepl.S. 

VotUTt  H.  soap  manufacturer,  Birkenhead,  Sept.  1. 
Tmtts.  w.  Jackson,  esq.  Claughton,  Birkenhead,  and  J. 
Meek,  esq.  Middlethorpe-lodge,  near  York.  Sola.  Biohard- 
ton  and  Gutch,  York.— GaUy,  J.  and  P.  ironmongen,  Bath, 
Aug.  20.  Tmsts.  S.  Smith,  factor,  Birmingham,  and  A. 
Jack,  iron  merchant,  Bristol.  Sols.  B.  Chesshire,  Bir- 
mingham, and  W.  Fritt,  LiverpooL 

9artner<ftip«  Btefolbrti. 

OaMtttt,  Sept.  2, 

AtkiniM,  H.  and  IBIdnd,  T.  whipmoken,  Begent-at.  Aug. 
27. — Oneniry  and  Qlover,  broken  and  commission  agents, 
Liverpool,  AufrSO.  Debts  paid  by  Coventrj. — Sagterbrook, 
J.,  Seatckard,  W.  and  EUit,  T.  machinitta  and  tool  maken, 
SheiBeld,  Aug.  29.  Debta  paid  bj  Batterbrook  and 
Boatchard. — Sardkam,  Ifortcm,  and  Co.  button  and  trim- 
ming dealen,  Greahaim-at.  Aug.  8. — Karlt  and  Clarke, 
attorneji  and  Solieiton,  Leeds,  Aug.  28.  Debts  paid  bj 
Clarke. — XtMf  and  JEta^,  wholesale  oheeaemongen,  white- 
eroat-tt.  Bonuwark,  and  Xing,  G.  and  On.  retail  cheeae- 
mongen,  High-st.  Bonthwark,  Ang.  90.—Loimtaff,  W.  J. 
and  Co.  groeera  and  flour  dealera,  Sunderland,  Aug.  27. — 
Afaebm,  J.  and  Ca.  ahip  oarpenten.  Liverpool,  aa  regards 
Smith,  Ang.  la.—Jlanland,  J.  and  i>raM<r,cali«p  printen, 
Stockport  and  Manchester,  June  SO.— Pnuitr,  1.  and  Co. 
meroumta  and  commission  agenta,  Manchester,  at  regardt 
Smjth,  Dee.  31.  Debts  paid  bj  Pender  and  Cowan. — 
PmUmt,  Jtaeartnef,  ana  Co.  trimming  manufacturer, 
Manoheater,  Ang.  26.  Debta  paid  bj  Maoartner  and 
Fita  Gerald.— MaJUium  and  Sttictt,  merchanta  and  com- 
miaaion  agenta,  Mandieater,  Aug.  29.  Debta  paid  bj 
Elliott.— iViiivMoa  and  Co.  wool  ataplen,  Kirbj  Stephen, 
June  2.  Debts  paid  bj  Tronghton.— Iflratiey,  H.  and 
Cb.  boarding  and  lodging-house  keenen,  Swan-chamben, 
Greaham-st.  Sept.  l.—jmt<iker  and  Orofktr,  djen.  But- 
lingthorpe,  Aug.  30. 

OoMtUt,  Btfl.  6. 

Ahrakami  and  AUnn,  enginean  and  machiniait,  Bhefflcid, 
Aug.  K.—Cktetmam,  O.  sen.  G.  jnn.  and  T.  tnrvejon, 
bniUen,  and  cement  maonfsotnran,  Brighton,  at  regarda 
T-  Cheetman,  Deo.  31.-  ClkieHam  and  FitUtn,  linen- 
drapen,  Bochdale,  Aug.  23.- CbMoa,  J.  and  B.  tpindle 
ana  flj  maken,  Salford,  Sept.  3.  Debts  paid  bj  B.  CS>tton. 
—Ormen  and  BladoMtl,  atone  merchanta,  C»«en  Moor, 
Bnnthelf,  Sept.  S.  Debtt  paid  bj  Blackwell.— Z)o««>a,  J. 
Sarh,  W.  and  J.  and  Jmw,  JS.  timber  merchanta,  Prince's- 
wharf,  Commeicial-road,  topibeth,  aa  regardt  Dowton, 
Aug.  36.  Debtt  paid  bj  remaining  partnen. — Ecant,  W. 
and  Bickent,  E.  cDur  and  cabinet  maken,  Salford,  Aug.  36. 
Debta  paid  bj  Event.— i^Mia;,  J.  and  Son,  ootton  nann- 
fkotaren,  Blackburn,  Ssrpt.  3.  Debta  paid  bj  J.  Fielding. 
— Ibrbei  and  KnM,  booktellen,  itationen,  and  printen, 
Southampton,  Aug.  30.— IVmest,  J.  and  SodgtM,B.  wine 
and  spirit  merchants,  Dorchester  and  Wajmonth,  Sept.  2. 
Debts  paid  bj  J.  F.  Hodgea.- .HorMqr  and  Slarkn,  gro- 
cen and  tea  dealen,  Colne,  Aug.  26.— Xws  and  At>Sar, 
ooal  merchants  and  ooal  agenta,  Liveipool,  Ang.  34. — 
Jfoiyanuc  and  2Vanj,booksellen  and  atationen,  Liverpool, 
Aug.  28.  DebU  paid  bj  Travis.- Iforyoa,  J.  and  Brooke, 
W.  J.  monej  lenden  and  bOI  ditoottnten,  Manchester, 
June  30.  DebU  paid  bj  Brooks.— OUnioaty,  G.  and  W. 
merchants,  Leeds,  Aug.  1.  —  Sot,  F.  and  Banton,  W. 
Strand,  and  Snmner-tt.  Bonthwark,  Sept.  1.  Debts  bj  J. 
Pike,  esq.  of  Old  Bnrlington-st.— A>«*,  J.  and  Lord,  W. 
ironmongen  and  bellhangen,  Hndderaflald,  Sept.  3. — 
anowtaU,  J.  0.,  Orqftoit,  J.,  Oiiton,  T.  C,  Ward,  B., 
Ortforj,  J.  F.  and  Ootdnud,  E.  B.  and  N.  D.  Gas-works, 
Lenwarden  Holland,  Jnlj  31.  Debta  paid  by  Grafton  and 
Gibaon.- Atoty,  G.  and  Morr,  P.  hop,  teed,  and  wine  mer- 
difcnta,  Johh-M.  Cmtehed-frian,  Sept.  1.— Ward,  S.  and 
J.  brawtiB  and  mahaten^  Kinpton-upon-Hnll,  Sept.  2. 


Z8TABU8HED,  IStl. 

MEDICAL,  INVALID,  and  GENERAL 
LIFE  OFFICE,  26,  PaD-mall. 

During  the  Ten  Yean  this  Societjhas  been  establiahad, 
more  than  Three  Thonaand  Two  Hundred  Polioiea  IwT* 
been  issued, — 

Covering  Assurances  to  the  extent  of  Thirteen  Hnndrod 
Thousand  Pounds, — 

Yielding  Annual  Preminma  amoantjng  to  upwards  of 
FiilT-three  Thousand  Ponnda. 

Tnii  Sooietj  is  the  oulj  one  poasataing  Tablet  for  the 
Atturanoe  of  Diseased  Lives. 

Healthj  Livea  assured  at  lower  rates  than  at  most  other 
Offloea. 

A  Bonus  of  2  per  oent.  per  annum  was  added  to  tha 
policies  at  laat  division  of  profits. 

Agents  wanted. 
'  Prospectuses,  Forma  of  Proposal,  and  every  other  io- 
formation,  maj  be  obtained  of  the  Seerelarj,  at  the  Chief 
Offiee,  or  on  application  to  anj  of  the  Soeietr'a  Agenta  in 
the  oonntrj.  F.  G.  P.  NBISON,  Aotnar' 

C.  DOUGLAS  bINOBB, ) 


In  a  few  dajs  will  be  readj, 

THE  PRACTICAL  STATUTES  of  the 
SESSION  of  1861,  edited  bj  WM.  PATEBSON, 
Esq.  Barrister-at-Law.  Price,  6a.  ed.  cloth;  8s.  half- 
bound;  10s.  bound. 

This  is  designed  to  supply  to  the  English  Lawyer  all  the 
Aots  relating  to  Engiano,  in  a  oonvenient  form  for  use, 
and  at  a  amall  price,  with  Notes  and  a  copioua  Index  for 
raferanca,  without  burdening  him  with  the  Scotch,  Irish, 
and  Colonial  Statutes. 

The  following  statutes  are  given  verbstin  :— 
Passengen  Act. 
Commons  Indosure  Act. 
Apiwintment  of  a  Yice-ChaneeDor  Act. 
Deaigiia  Act  Extenaion  Act, 
Apprantieaa  and  Servanta  Act. 
Property-Tax  Act. 
Sale  of  Anenio  Begulations  Act. 
Compound  Hootebolden  Act. 
Prevention  of  Offenoea  Act. 
Surver  of  Great  Britain  Act. 
School  Sitea  Acta  Amendment  Act. 
Landlord  and  Tenant  Act. 
British  White  Herring  Fishery  Act. 
Common  Lodging  Honaee  Aat. 
Highway  Bates  Act. 
Loan  Sorietiea  Act. 
Lodging  Houses  Act. 
Inhaoited  House  Duty  Aot. 
Turnpike  Tmsts  Arrangement  Act. 
Burgesses  and  Freemen's  Parhamentary  Firanehise  Aot. 
Chief  Jnaticea'  Salaries  Aot. 
Woods,  Forests,  ke.  Aot. 
Stock  in  Trade  Act. 

Local  Acts  (Prebminsiy  Inqoiries)  Act. 
Tithe  Bent-charga  Assessment  Aot. 
Arrest  of  Absconding 'Debton  Act. 
Copyhold,  Indosnra,  and  Tithe  Commiasiont  Act. 
Commons  Incloanre  (No.  3)  Act. 
Expenses  of  Prosecntions  Act. 
Charitable  Institutions  Notices  Act. 
Soap  Duties  Act. 

Bcclesisstical  Titles  Assumption  Aot. 
Smithlield  Market  Bemoval  Act. 
Coatoms  Act. 

Commissionen  of  Railways  Act  Bepeal  Act. 
Metropolitan  Sewen  Act. 
Coal  Whippen  (Port  of  London)  Act. 
Steam  Navigation  Aot. 
Appointmenta  to  Offices,  &e.  Act. 
Court  of  Chanoery  and  Jndioial  Committee  Act. 
Attorneys  and  Solieiton'  Begnlation  Act  Amendment  Act. 
Metropolitan  Interment  Act. 
Mercantile  Marine  Act  Amendment  Act. 
Chnrch  Building  Acts  Amendment  Act. 
General  Board  of  Health  (No.  3)  Act. 
Law  of  Evidence  Amendment  Aot. 
Administration  of  Oriminal  Justice  Improrement  Aot. 
Merchant  Seamen's  Fund  Act. 
General  Board  of  Health  (No.  S)  Act. 
Episcopal  and  Capitnlar  Estatea  Management  Act. 
Poor  Belief  Act  Continuance  Aot. 

N.B.  'Hie  vohime  of"  PTacUcal  BUtntes  for  1860"  may 
atill  be  had,  price  7s.  6d.  chith ;  9t.  half«al(;  10a.  calf. 
CsocxroBD,  29,  Eaaex-atreet,  Strand. 


THE  NEW  LAWS  OP  THE  SESSION. 

MR.  CROCKFORD  has  the  following 
worlcs  Id  the  press,  compriung  the  Tarioos  im- 
portant newlftwi  of  the  present  Session.  Orders  froM- 
miited  immstUaUljf  will  tet^ure  the  eariiect  oopiee,  which 
will  be  tent  by  post,  free  of  cost,  oa  the  day  of  pabti* 
cation. 

I.  The  NEW  CRIMINAL  STATUTES  (Lord 
Campbell's  Act  for  the  better  Administration  of  Criminal 
Justice,  the  Expenses  of  Prosecutions  Act,  the  Criminal 
Offences  Act),  together  with  all  the  Criminal  Statotea,  and 
a  Digest  of  all  the  Criminal  Cases  decided  during  the  last 
four  yean,  serring  aa  a  SnppUmeni  to  Artkbold  or  Soeeoe, 
with  Notes  and  Index.  By  Eowabd  W.  Cox,  Esq.  Bor- 
rister-at-law.  Editor  of  "  Cox's  Criminsl  Law  Cases,"  and 
W.  St.  L.  BABineroK,  Esq.  Barrister-at-Law.  Prio 
Sa.  6d.  sewn;  6a. cloth;  7a.  6d. half-bound;  St.  bound. 

II.  The  FOURTH  EDITION  of  COX  and 
LLOYD'S  LAW  and  PBACTICE  of  the  COUNTY 
COUBTS,  as  regulated  by  the  new  Bnlea  of  Practice  and 
the  new  Statutes,  comprising  all  the  oaaes  decided  to  this 
time,  all  the  forms,  Ac.  the  practice  in  the  various  juris* 
dictions. 

III.  The  PRACTICAI;  STATUTES  of  1851. 
Price  6a.  6d.  cloth ;  Bs,  half-bound ;  10s.  bonnd.  This  is 
designed  to  supply  to  the  English  Lawyer  all  the  Acta  re- 
lating to  England  in  a  convenient  form  for  use,  end  at  a 
smslTprice,  with  Notes  and  a  copious  Index  for  reference, 
without  burdening  him  with  the  Sootoh,  Irish,  and  Oidonial 
Statutea.  It  is  edited  by  Wm.  PATBBsav,  Esq.  Barrister- 
at-Law. 

N.B.-The  Vbl.  of  PBACTICAL  STATUTES  for  IS60 
may  ttill  be  had,  price  7s.  6d.  doth. 

Cbookiobs,  SO,  Estex-street,  Strand. 
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THE  LAW  TIMES. 


CARRIAGES.  NEW  and  SECOND- 
HAND,  of  the  BSBT  DESCBIFTIOir. 

Hmcti.  BOBSON  and  Co.  S8,  Sooth  Audley-atrMt, 
cenwr  of  Hoont-ttreet,  OroOTenor-ogojuro,  h«T6  for  im« 
BMdisto  OM  Step>piec«  Bmroocbet,  with  «ad  without  Cm 
■nd  Under  Spring ;  elegknt  and  itjlith  George  the  Fourth 
Cabriolette  and  Driring  Phctons,  and  Qaeen's  Pattern 
Sooiablee ;  Single  and  Boable-bodied  Brongliams  and 
Glareiwea.for  oneandtwohoraea.  Canbebadonliire,with 
liberty  to  porcfaaae, 

A^  Oamagea  told  miruited  for  twelve  months. 

Bereral  Second-hand  light  Bronghama  from  lUty-aiz  to 
BMy-aeren  Qnineae. 


THE    YORKSHIRE    FIRE   and   LIFE 
INSDBANCE  COMPANY. 
XrtiUiahed  at  Xorfc,  18M,  and  Empowered  by  Aot  of 
Parliament. 
CAPITAL.  «aO,OCO<. 
ntuarxaa. 
Iiord  Wenloek,  Eaoriok-park 
6.  L.Tbompaon,  aaq.  Sheiiff-Hnttoa-park 
Bobert  Swann,  eaq.  lork. 
Baicxiu.— Uenn.  Swaan,  Clongh,  and  Co.  York. 
AonriBT  and  Skcutait. — Hr.  W.  L.  Newman,  York. 
The  aMention  of  the  pablio  i<  particnlarly  called  to  the 
tannaofthiaOomnanTfor  UFB  nrStTRAIlCES,  and  to 
the  diatinction  which  U  made  between  Male  and  female 
Urea. 
Xztnut  firom  the  Table  of  Freminma  for  Inanring  £100. 


XKALB. 

1  mULB. 

AKAU.  Ja  mtiu. 

Age 

Age 

next 

Whole 

next 

Whole 

Birth, 
daj. 

Life  Premiumi. 

Birth- 
day. 

Life  Premiums. 

£  a.  d. 

£  a.  d. 

£  a. 

d. 

£  •.  d. 

10 

17    6 

18    4 

46 

8  11 

6 

8    8    1 

18 

1    •    8 

1    7    0 

80 

4    1 

9 

8  18    8 

1« 

1  11    8 

1    8  10 

88 

4  11 

6 

4    16 

10 

1  14    4 

1  11    e 

«6 

S    4 

0 

4  14    0 

IS 

1  17    0 

1  13    8 

60 

6    6 

0 

612    6 

M 

2    0    8 

I  16    t 

63 

7    4 

0 

6    9    6 

•80 

8    6    0 

1  19    9 

68 

8    4 

0 

7  10    8 

83 

2    8    6 

2    2  10 

70 

10    0 

4 

9    7    6 

88 

2  13    0 

2    0    4 

7S 

11  16 

2 

11    1    6 

40 

2  le  e 

8  12    0 

76 

18    I    9 

4S 

3    8    8 

2  17    8 

80 

16  12  10 

*  XxampU.—A  gentleman  whoae  age  doaa  not  exoeed 
80*  may  insure  1,000<.  payable  on  his  decease,  for  an  an- 
noal  payment  of  22i.  10s.  Od. ;  and  a  lady  of  the  aarae  age 
can  secure  the  same  sum,  for  an  aaaoal  payment  of 
191. 17s.  ad. 

Prospectuses,  with  the  rates  of  premium  for  the  inter. 
mediate  ages,  and  ereiy  information,  may  be  had  at  the 
Head  Office  in  York,  or  of  any  of  the  AgenU. 

FIBB  INSUBANCB8  are  also  affected  by  this  Company 
OD  the  most  moderate  terms. 

AGENTS. 
London— Biohard  Wood.  Solieitar,  12,  John^treet,  Bed- 
ford-row. 
Xdinburgh— M-Intosh  and  Ducat,  W.  6.  68,  Great  Ejng- 

street ;  S.  B.  Peddie,  OeorgMtreet. 
Glasgow— Peter   White,  20,  Buchanan-street:    William 
Lang,  20,  St.  Tinoent-plaoe ;  John  Oarmi. 
chael,  6,  Dizon-street ;  William  Bobertson, 
Trongate  Branch  of  the  City  of  Glasgow 
Bank. 
Agents  are  wanted  in  those  Towns  where  no  appoint- 
ments hare  been  made.    Applications  to  be  made  to  Mr. 
W.  L.  NEWMAN,  Actuary  and  Secretary,  York. 


On  Thursday  next  will  be  ready. 

THE  FOURTH  EDITION  of  COX  and 
LLOYD'S  LAW  and  FKACTICB  of  the  COtTNTY 
OOUBTS,  entirely  reriaed  and  rewritten,  so  as  to  include 
the  new  BULBS  of  PBAOTIOB.  aU  the  new  Btatntaa, 
•nd  all  the  oases  decided  up  to  the  present  time. 
Its  contents  are  thus  arranged  i — 
Book  I.  Tkt  Oimtt    their  Coostitntian  and  Manage 

ment. 
Book  II.  Tkt  Qftevn    theirBighU.Pow«ra,andDrtiea. 
Book  III.  rw  ShirMf  Omrt  ttflU  Otj  ^  Lotidm. 
Book  IV.  Tlu  JarucMeMoK— I.  as  to  Locality;  2.  as  to 
the  Subject-matter;  3.  as  to  the  Partiee; 
4.  as  to  the  Proceedings ;  6.  as  to  the  Offi- 
cers !  6.  as  to  the  Profssalon ;  7.  aa  to  the 
Public ;  B.  Concurrent  Jurisdiction  of  the 
Superior  Courts,  and  Costs  in  the  same. 


This  day  is  pnl^shed.  Part  XXI.  price  6s.  Od.  commenemg 
Vol.  nLof 

CONCISE  PRECEDENTS  in  CONVEY- 
ANCING,  adapted  to  the  present  state  of  the  Law. 
with  copioua  Notea  and  Instmctiaoa,  and  indoding  erety 
kind  ox  Conreyanoe,  Settlement,  Conditiona  of  Sale,  Agree- 
meats,  &o.  Ac.  By  WILLIAM  HDGHBS,  Bsq.  Barruter. 
at-Law.  Author  of  "  The  Praotice  of  Bales."  "The 
Praotioe  of  Mortgagee."  and  "The  New  Stamp  Act." 
Double  parta  are  now  published  at  6e.  6d.  each,  on  the  1st 
of  each  alternate  month.    To  be  completed  in  3  rob. 

This  work  is  designed  to  supply  to  the  Profeeslon  a 
series  of  nselhl  practioal  preceaents.  Each  volume  will 
be  complete  in  itself,  thus  avoiding  the  objections  that 
have  been  made  to  publications  in  the  periodical  form. 

CONTENTS  OF  PABT  IXI. 

8.  Lease  for  three  yeara,  the  rent  being  payable  quarterly, 

with  usual  covenants  from  lessee  ibrpayment  of  rent, 
rates  and  taxes,  and  to  keep  and  leave  the  interior  of 
the  premises  in  proper  tenantable  repair,  and  not  to 
assign  or  underlet  without  licence ;  with  covenanta 
from  lessor  for  quiet  enjoyment  by  lessee,  and  that 
leesor  will  keep  the  exterior  of  buildings  in  repair ; 
with  proviso  for  avoiding  the  term  for  nonpayment  of 
rent  or  breach  of  covenant  by  lessee,  or  in  case  he 
shall  assign  or  nnderlet  without  licence. 
4.  Short  form  of  a  lease  of  a  farm  for  a  term  of  twelve 
Tears,  with  usual  covenants ;  proviso  for  determin- 
ing the  t«rm  at  the  end  of  the  first  four  or  eight 
years  thereof,  upon  six  calendar  months*  notioe. 
Variation,  where  the  rent  is  made  to  vary  accord- 
ing to  the  average  price  of  com  for  a  given  number 
ofyears.  Also,  where  com  is  rendered  in  lieu  of  a 
moner  rent. 
6.  Short  form  of  a  lease  of  a  ftamished  mansion,  with 
coachhouse,  stables,  gardens,  shrubbery,  lawn  and 
pleasure  grounds,  from  year  to  year,  at  a  yearly  rent, 
payable  monthly,  with  the  option  of  determining  the 
term  by  six  calendar  months  notice. 

6.  Conveyance  of  an  equity  of  redemption  by  the  aa- 

signees  of  a  bankrupt  to  a  purchaser. 

7.  Assignment  of  ground-rents  by  the  reversioner  to  a 

purchaser,  wiui  usual  covenants  for  title,  the  nre- 
mises  being  demised  to  the  purchaser  to  enable  him 
to  recover  them. 

8.  Grant  of  a  nght  of  way  for  horses,  carria^,  and 

cattle.    Variation,  where  the  grant  is  limited  to  a 
footwa  only. 

9.  Beleasce  of  a  right  of  way  from  the  grantee  to  the 

grantor. 

10.  Surrender  of  a  lease  for  fourteen  years,  by  tenant  to 

his  landlord,  in  consideration  of  the  latter  releasing 
the  tenant  from  his  arrears  of  rent,  and  from  all 
claims  in  respect  of  breach  of  the  covenants  contained 
in  the  lease. 


Book  V.  -Afptal  <o  Oe  amptriar  OmuU—l 

8.  Prohibition;  8.  Certiorari;  4.  Suggee- 
tion ;  6.  Appeal  under  13  A  14  Vict.  o.  61, 
as.  14  and  ft. 
Book  TI.  n«  PracUet—l,  Plaint ;  2.  Snmmooa  and 
Particulars;  8.  Proceedings  between  the 
Snnmona  and  Hearing;  4.  The  Hearing; 
6.  New  Trial  and  setting  saide  Proceedings ; 
6.  Evidence;  7.  Bzecntian;  8.  Interpleader; 
0.  Arbitration ;  10.  Summons  on  Judgment ; 
11,  Bsoords;  12.  Actions  by  and  against 
Bxeoators  and  Adminiatratois. 
Book  VII.  Bftnim. 

Book  VUI.  1.  Baoovoy  of  Teasmenta;  2.  Proceedings 
by  and  against  Infknts;  8.  Abatement;  4. 
AppUcations  in  the  nature  of  tein/aeiat ; 
6.  Notioea  and  Forms;    6.   Confession  of 
Debt;  7.  Consent  to  try  Caees  above  CM.; 
8.  Proceedings  under  Friendly  Societiee ;  9. 
Proceedings  under  Winding-up    Act;   10. 
New  Bulea  aa  to  Insolvency ;  U.  Suing  in 
forwut  vaa^tria. 
Book  X.  Pnc—Onpfir  PmMu. 
Book  XI.  Aes  aad  OosCs. 
BookXIL  jTTtBtiifAitnmiinsDetilon. 
With  an  Arrairoix.  containing  all  the  Statutes  relating 
to  the  County  Courta,  the  New  Law  of  Evidence  Amend- 
ment Act,  the  New  Bulea  of  Practice,  with  a  eopioua 
Index,  and  Table  of  Fees,  Ac. 
London :  Joxif  Caooxroxn,  Law  Tom  and  Conrrr 
Cocsis  OKXonOLB  OlBeaa,  28,  Bssex-stnat,  Strand, 


in  the  fiinds,  whioh  is 


m  the  funds,  whieh  it  ssdnej  te  ■  bMa.  .a, 
ususl  powers  of  sttomey  sbS  MMl  OTaST 


"vHi 


19.  Assignment  of  sn  aaasi^,  aad  or  ■  bonTJ 

attorney,  and  indgmsiit,  aad  of  t  tsra  ie  Mn. 
tte  f^^  grantor  bea,  .  coK^JtS 
Venation,  ^wre  a  policy  of  it«n«o.ri£i 
signed.  -*■- 

20.  BegrantofanannnityfrogithsiirutMtobiM, 

and  surrender  of  a  tarm  of  autt^mt  nuSi 
minable  on  the  grsatcc's  yfs.  '— ^"b- 

21.  Conditional  surrender  of  aipyluldpnHMi,B(iM. 

by  sale  or  mortgage,  to  isaw  the  ta  pwailjv 
an  annmty,  payatals  dunif  ths  bfe  of  lit  bmi. 
VariatwB,  where  there  is  s  tnstlbrltiisniiaai 
of  moneya  arising  bota  snob  laU  or  ustnet. 

22.  Grantofaaaiiini^focthelifeofU»|nau^4a_j 

upon  real  estate,  of  which  the  irinte  is  nariBk 
and  which  annuity  is  Airtha  lemed  by  lantnKt 
to  trustees,  tipon  trattt  for  nle.  THialiai,>hn 
the  annuity  is  made  psysUs  dariB{  th«  Ii&  of  tk» 


Vols.  I.  and  II.  mar  now  be  had  n>ii;dite.)iin,wk, 
36s.  cloth ;  38s.  half-boand ;  4Ik.  bomd,  liti  aam 
msxss. 

Alte, 

HUGHES'S  PRACTICE  of  MORTGAGK, 

with  Precedents  of  Fonns  adapted  to  ever;  hsitf  Kelt 
gage  Security.  In  two  ■  nit,  price  lli.  U.  ^; 
SSe.  6d.  half-oalf :  87s.  6d.  oalf :  li.  (1.  olnbiar 
leaving  each  ToL 

By  the  aame  Anther,  the  Sseosd  Eiiiiis  (/ 

THE  PRACTICE  of  SALES  of  EEAl 

PBOPEBTY,  aomptisingflilltaistniotiaii,iiibPRnMi 
for  the  SoUcitor,  from  the  pie(arin|ofCiBiii<ii<filk 
to  the  completion  of  the  Convsjaaoe,  asdl)^  ferrate 
and  Purchaser.  This  work  ii  not  only  tfoniripii  to 
the  Solicitor :  it  is  a  text-book  tut  the  ntat-Sn 
Edition,  greatly  enlarged  ;  oontsisiai  lie  !((•  8^ 
Tables,  the  New  Trustee  Act,  sad  si  Oe  aw  anMto 
this  time,  so  as  to  be  a  complete  praepntaiofikitetf 
Stat  iVwwrto  as  «  t>  at  the  pntent  man*.  liM 
vols,  price  3U-  6d.  cloth;  Stt.  gd.  Miaal;  Uli. 
bound;  and  la.  6d.  per  voJ. exlrsforinUiiOT|Ki'<l 
London:  JoKX  OiocxioiD,»,lHet4in«,9n'- 


II. 


Settlement,  by  which  copyhold  premisee,  of  whioh  the 
nusband  is  seised  in  fee,  are  covenanted  to 


intended 

be  surrendered  to  trustees,  upon  trust  for  the  in- 
tended husband  for  life,  with  remainder  to  the  in< 
tended  wife  for  life,  in  case  of  her  surviving  him, 
with  remainder  to  the  first  and  other  sons  of  the  in- 
tended  marriage  auoceesively  in  tail,  with  remainder 
to  daughtera  aa  tenanta  in  common  in  tail,  with  croaa 
remainders  between  them ;  with  power  to  raiae  per- 
tioaB  fbr  younger  ohildren.  Provisioiia  for  main, 
tenance.  Also,  power  for  trvstees  to  ifrasit  leaaea 
with  the  hoenoe  of  the  lord ;  to  give  reoeipla ;  and  to 
change  bnstees. 
12.  Marriage  aetttement,  by  whioh  fraehold  astatea,  the 
property  of  the  huaband's  father,  are  settled,  under 
which  the  intended  huaband  ia  to  reoeive  a  rent- 
oharge  during  the  joint  livee  of  hinaelf  and  hia  Csther. 
A  rent.oharge  is  also  limited  to  the  intanded  wiiis  for 
Ufe  in  case  of  her  surviving  the  intended  husband; 
anbjeet  to  these  ekargea  the  property  ia  limited 
to  trustees  for  a  term  of  600  yeara,  sabjeot  to 
whioh  It  is  limited  in  strict  settlement  to  the  Csther 
for  lifof  with  remainder  to  his  first  and  other  sons 
hr  the  intended  or  any  (tatnre  marriage  in  tail  male, 
with  remainder  to  his  daoghtars  as  tenants  in  com- 
mon in  tail,  with  croaa  remainders  between  tiiem, 
with  the  ultimate  remainder  to  the  fiither  in  fee. 
Deefauration  of  trost  of  600  years'  term  for  securing 
the  two  several  rent-charges  thereinbefore  limited, 
and  to  raise  moneys  for  tlw  maintenance  of  ehildren 
daring  the  lifetime  of  intended  husband's  Ittliar.  De- 
claration of  tmat  of  1,000  years'  term  for  raising 
portions  for  younger  ohildren ;  provisions  for  sur- 
vivorship and  accruer ;  powers  or  advancement,  with 
power  for  huaband  to  settle  a  rent-charge  on  any 
fhtore  wife  or  wives.  Powers  of  partition,  sale  and 
exohange ;  and  fbr  tenants  for  life  or  in  tail  to  grant 


LAW     REVERSIONARY    INTEKEST 
AND  INVESIKBSI  BOam, 
Offices.  30,  Essex-street,  Btrtn^Idsis. 
In  shares  of  2(1.  es^ 
Not  more  than  U.to  beeaIlsdl<iritottlis(,ia<lai 
^  intervals  than  three  months.  , 

1  This  Society  vras  parUy  formed  tkiw  ?<"'«?'■'' 
'  great  number  of  shares  were  "^KiMbaiie"" 
I  depression  of  the  money  msiket  coap*d«P««f"' 
ment.  .    _.  ,j 

The  improved  state  of  the  ooasliT  <«^*~ 
profitable  investments  to  be  eonjkt  fa,  W*»VJ5 
priety  of  now  proceeding  to  conplitB  ** '""T? 
a  society  whose  deaijphas  met  sii  «*  oxw^ 

Another  peculiarly  advanlagsai  <«?**Vli 
now  aflbrded  by  the  fonnsliiii'*»'*VT2 


IS.  Marriage  settlement,  by  whieh  real  estates,  the 
'  the  intended  husband,  are  oonr 
upon  trust  to  sell,  and  to  inveatthe 


per^  of  the  intended  husband,  are  oonveyed  to 
tmsteee  upon  trust  to  sell,  and  to  inveat  the  moceeda. 
and  to  pay  the  income  to  the  intended  husband  for 


Ufe.  VM  Uien  to  pay  the  ineome  to  the  intended  wife, 
in  ease  of  her  surviving  him,  with  power  of  appoint- 
mant  in  fovour  of  the  ohildren  of  the  marriage,  and 
in  defanlt  thereof,  to  be  divided  amongst  tlu  ohil- 
dren equally;  with  proviaioBS  for  maintenanoe,  power 

utment 


of  advancement^  and  alao  with  powar  of  appoini 

t_  .,..  v_i — J ,^  children  of  the  mai 

vested  interest  in  the  tnut 


by  the  huaband  u  case  no  children  of  the  marriage 
shall  live  to  acquire  


moneys, 

It,  Grant  of  an  annuity  for  the  Ufe  of  the  fiaator.sscnred 
by  his  covenant,  accompanied  by  his  bond  and  war- 
rant of  attorney,  with  power  to  re-pnrchaae  at  the 
end  ot  two  yeara. 

16.  Fom  of  bona  to  aeenre  an  aannity. 

16.  Fcnn  of  a  warrant  of  attorney  to  seoure  Os  doe  pay- 

ment of  an  annuity. 

17.  Otantof  ananaoi^  or  annual  rent-oharge,  for  the  life 

of  the  grantor,  charged  upon  real  estatea,  in  which 
he  takee  a  life  interMt  by  two  equal  balf-yesrly  pay- 
ments, a  term  of  ninety-nine  years  detemrinable  on 
grantor's  life  being  also  limited  to  a  trustee  for  the 
grantee  by  way  of  coDateral  secnriw.  Vsriation, 
where  the  annmty  ia  secured  upon  leascaoldpropesty, 
and  covenant  to  msare  againat  fire. 

18.  Grant  of  an  annuity,  p^mble  during  tlia  lifo  of  the 

grantor,  aad  seeored  upoy  his  lifo  intenat  ia  stodc 


POJiee  ana  :i  vast  fiwrteqr  »r  i»  ««——v-.  bb, 
of  the  Law  BoversiooaiT  I°»«^.'^t!S^L  * 
-  -  ^  St  a  comparatively  '™"'*?**i2CS« 
make  an  acran«ement  with  the  "*"^*5^#L— « 
for  the  use  of  5s  offices  sod  oflMW-^T'lTZ 
the  great  expense  of  a  •^?»?JfSl^i*W 


of  Ita  *«»*''' 


meuMly  increasing  the  { 
Sodttf. 
IbeplaDisdiortly  asfoDout!—         _i  i«*< 

1.  Tkt   lam    Smniciiart  -""""S*  ^ 
SatUtf,  to  be  formed  of  hoflect  o(*«"  •"• 
Deposit,  Is.  6d.  per  share.  ..w^nA 

2.  Calls  not  to  exoeed  U.  per  4s«,si««"^~ 

than  three  months.  .  .v.  ,j,a  ^  ^ 

3.  The  business  to  be  oondoet«di»»  "^  ,J 
the  establiahmant  of  the  Xa« '''?r?tj?7sfe. 
Tnut  Soeielfi  but  entirely  at  a  Mi>i<  "°^ 
tinct  books,  accoimis,  Ac.  ^    j.tti» 

4.  ThePtofeaaiontohavetherf™^»?r,to 

mission  on  aU  bnsinsss  its  meoben  ^  "» 

office.  t^_j...i/te»riff' 

6.  To  the  public  it  wffloBfcrlhe^iissyjJ^^lii 

or  Beveraionaiy  Inteceat  sad  '«]•'  tZmii  f' 
an  option  of  oonvectiaf  B*»st«ojy  "TJ^wa, 
sent  inoome.  so  aato  maketso'i"'*''"*!!. 
and  otherwise  to  fadDitale ''^'S^S^IitO** 
6.  For  persons  hav»a«i«cney»i«'a'*f?_ijiian 

both  seonrely  aad  proOM^,  '"^"VHTTiS^r'* 
it  is  wen  kaowa  that  there  is  nc  sack  ^«^^^^ 


neiag seenna. ns p<>-  EIwmIs'"" 
aoenracy,  audthacs^is  cd|y«ded«ra>  ^,,i« 

to  be  profitably  eBpkTsd.   ^V'^Zi^^0* 
of  it,  so  that  solicitors  caa  reoomwad*  »"■ 

a  deairable  investment.  „      *— ^irlia^ 

It  is  remaitable  that.  wWebos^f"!^  ^  «i 

ing  Aaanrance  Officea,the  If", ""J^TIltrf*"* 
sooriit  to  secure  for  itself  the  i^PJ^r  W  >*' 
salting  Itom  a  Rmrriammj  ■W"",*!^*  «*■ 
win  now  be  supplied,  aad«  pseaSsUr  ■•"-^ 
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SATURDAY,  SEPTEMBER  20, 1851. 

UNION  OF  BQurnr  and  law. 

It  was  necesiary,  on  opening  this  subject,  to 
Xtuurd  against  a  misunderstanding,  which  at 
first  induced  our  own  mind  as  doubtless  it  has 
prejndiced  othen,  to  reject  as  visionary  the 
proposal  for  the  union  of  law  and  equity,  and  it 
may  be  as  well  to  repeat  the  caution. 

We  propose,  then,  to  substitute  for  the  pn- 
sent  division  of  the  civil  tribunals  the  more 
rational  division  into  judicial  and  mtnufertal 
courts,  the  former  administering  justice  accord- 
ing to  law,  the  latter  performing  the  functions 
of  the  Masters'  offices,  and  managing  pro- 
perty a:nd  persons  whom  the  law  has  taken  in 
chaiKe.  Administrative  courts  will  be  required 
in  subordination  to  the  Superior  Courts,  and 
the  Masters'  offices  would  be  the  nucleus  of  j 
such  courts.  | 

Ever^  application  to  a  Court  of  Law  or  of 
Equity  is  either  to  enforce  a  right,  to  redress  a 
wrong,  or  to  obtain  assistance  in  the  manage- 
ment of  person  or  of  property. . 

But  there  is  nothing  in  the  nature  of  these 
objects  to  demand  distinct  tribunals,  and  dif- 
fering principles  of  judgment.  Justice  is  the 
same  everywtiere,  and  at  all  times.  If  a  court 
of  justice,  whatever  its  name,  is  unable  to  dis- 
pense complete  justice,  it  does  not  prove  a  ne- 
cessity for  another  court,  having  larger  powers, 
but  only  that  the  court  in  question  is  deficient 
in  power,  and  the  obvious  remedy  is  to  give  to 
it  tbe  further  powers  it  needs. 

An  instance  of  the  absurdity  of  the  eon<. 
trcry  course  of  proceeding  was  shewn  in  the 
practice  of  diseovery.  Until  the  beneficent 
Act  of  last  Session,  a  Court  of  Law  had  not 
power  to  compel  the  production  of  documents. 
As  this  wonld  have  been  a  practical  denial  of 
justice  in  many  eases,  some  remedy  was  re- 
quired.   "Rie  oDviotts  one  was,  to  empower  the 
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Covrts  of  Common  Law  to  eompel  the  produc- 
tion of  the  documents  requisite  to  the  adminia- 
tration  of  justice.  But,  instead  of  doing  this, 
the  round-about  expedient  was  adopted  of 
sending  the  party  requiring  an  inspection  to 
the  Court  of  Chancery,  there  to  file  a  bill  of 
discovery,  and  thus  to  attain,  at  an  enormous 
cost,  and  after  ruinous  delay,  an  end  which 
mi^ht  have  been  equally  secured  by  simply 
giving  the  judges  of  the  court  in  which  the 
action  is  brought  the  power  to  order  the  pro- 
duction of  necessary  (k>cna>ents.  Hiat  is  now 
done.  But  why  was  it  not  done  a  century 
ago  ?  and  why  was  such  a  manifest  lAsurdit^ 
permitted  to  linger  on  so  long,  until  pobKc  in- 
dignation was  roused,  and  the  discredit  attach- 
ing to  the  ahutea  of  the  law  was  permitted  to 
grow  into  that  hostility  to  the  law  and  the 
lawyers,  of  wliioh  we  are  now  witnessing  the 
effecU ; 

The  enforcement  of  rights  and  tbe  redress 
of  wrongs  must  be  substantially  effected  by 
the  same  process,  whatever  the  tribunal  re- 
sorted to,  or,  at  least,  thwe  is  but  one  way 
of  properly  eSseting  those  objects,  and  a 
Court  that  is  unable  to  accompush  them,  of 
its  otro  power,  is  inefficient  for  the  purposes  of 
its  existence,  and  should  either  be  reformed  tit 
ttboUshed. 

Now  what  is  it  that  a  Court  of  Justice  has  to 
do  for.  the  accomplishment  of  its  objects  i  To 
ascertain  the  facts,  to  apptg  the  law  to  those 
facts,  and  to  enforce  o&edtence  to  its  decrees. 
All  its  functions,  its  process,  its  machinery, 
however  ssemingly  vanons,  resolve  themselves 
into  these  three  duties.  Whether  it  be  a 
Court  of  Equity  or  of  Law,  whatever  the 
name  given  to  it,  it  must  do  these  three  thing's, 
or  it  is  imperfect,  and  it  must  do  no  more,  or 
it  is  an  usurpation  of  some  other  anthoriW. 
If,  then,  tbe  Courts  are  to  effect  the  same  ob- 
jects, why  should  there  be  two  diffinrent 
methods  of  attainiiig  them?  And  if  one 
manner  of  doing  it  will  suffice,  why  should 
there  be  two  dinerent  tribunals  1 

We  have  shown  that  the  same  end  is  sought, 
in  fact,  in  Equity  and  at  Law, — namely,  the 
entertaining  or  the  facts  of  a  case,  the  appli- 
cation of  the  law  to  those  facts,  and  the  en- 
forcement of  the  judgment  of  the  Court. 
But  it  may  be  said  mat  it  is  necessary  to  have 
different  means  of  attaining  this  end,  and 
that  to  meet  the  complication  of  human  aiaizs 
special  tribunals  are  required  for  certain  cases 
which  the  regular  tribunals  are  unable  to 
meet.  Thus  Equity  does  justice  in  cases 
which  Law  cannot  reach. 

That  is  precisely  the  objection  to  the  existing 
system.  The  Common  Law  Courts  on^ht  to 
tiave  all  requisite  powers  to  administer  justice 
in  every  case,  ana  so  also  should  the  Equity 
Courts.  Why  make  two  imperfect  tribunals, 
to  effect  that  which  shoidd  be  done  by  one 
perfect  tribunal  ?  SmbstantiaUy,  although  not 
in  form,  the  process  must  be  the  same  with 
both.  Both  must  ascertain  the  facts.  These 
can  only  be  obtained  by  ecMJence.  Both, 
therefore,  must  inspect  documents  and  exa- 
mine witnesses.  Tiiey  difier  now,  it  is  true, 
in  their  manner  of  doing  this ;  but  why  should 
they  differ  ?  There  are  not  two  right  ways  of 
collecting  evidence ;  if  two  are  adopted,  one  of 
them  must  be  better  than  the  other ;  wherefore, 
then,  should  not  that  better  mode  be  employed 
bf  both  ? 

So  it  is  with  the  application  of  the  law. 
There  are  not  two  disisrent  laws  to  be  ex- 
pounded, but  one  law,  one  rule  of  right.  Nor 
ought  there  to  be  two  ways  of  expounding  it. 
To  talk  of  equity  and  law  as  opposed  one  to 
the  other,  is  an  absurdity,  wfaicn,  if  it  redly 
existed,  wonld  not  be  law  at  all,  but  anarchy. 
The  law  exists  apart  from  the  Courts,  whose 
province  it  is  only  to  apply  and  enforce  it. 
Nor  is  it  otherwise  with  the  enforcement  of 
the  law.  Every  Court  should  have  sufficient 
power  to  enforce  its  judgments,  and  no  por- 
tion of  these  powers  should  be  given  to  one 
which  it  not  given  to  the  rest 


Thus  it  will  be  seen,  that  one  law  and  one 
procedure  is  all  that  can  be  required  for  the 
proper  purposes  for  which  civil  tribunals  are 
establisned,  namely,  the  enforcement  of  justice 
in  disputes  between  man  and  man.  Never- 
theless, we  have  now  two  procedure  to  accom- 
plish this  end,  and  instead  of  vesting  in  one 
tribunal  all  necessary  powers  for  the  adminis- 
tration of  justice,  we  have  ingeniously  distri- 
buted them  among  two  in  such  manner  that 
the  most  skilful  lawyer  is  often  perplexed  to 
determine  to  which  of  them  resort  must  be  had 
for  redress;  and  continually  it  happens  tiiat 
nmther  is  sufficient  of  itself,  but  each  is  obliged 
to  call  in  the  aid  of  the  o^Mr. 

Is  it  wonderful  that  such  a  ^stsra  diouidbe 
ruinous  to  the  suitor ;  that  it  should  be  pro- 
ductive of  infinite  delay ;  that  it  should  make 
the  law  itself  unpopular ;  that  it  should  bring 
the  lawyers  into  disrepute;  that  it  should 
induce  men  rather  to  submit  to  wrong  than  to 
incur  the  cost  and  anxiety  of  seeking  to  be 
righted,  and  that  thus  it  shodd  be  a  source  of 
incalculable  loss  to  the  lawyers,  who  are  falsely 
supposed  by  the  pnhHo  to  be  gainers  by  the 
system? 

In  truth,  it  is  our  worst  eneMy,  and  its  abo- 
lition would  be  the  greatest  boon  that  cenld  be 
conferred  upon  us,  and  nothing  would  so  much 
tend  to  revive  the  Profession  as  the  union  of 
law  and  equity.      _______ 

LETTERS  TO  LORD  CAMPBELL. 

BY  TRB  BOrrOR  OF  TEI  LAW  ISlfSU. 

rOUKTB    LSmK. 

Mt  Loao, — la  my  former  letters  I  have  sought  to 
shew  how  eu<i  may  be  diminished  and  uticertamty 
obviated.  I  now  proceed  to  state  what  are  tbe 
deUtf  of  which  the  Ptorassioa  and  the  public  eom- 
plaiii,aiid  bow  they  may  be  avoided. 

Already  some  of  thasB  have  been  considered  nader 
one  or  the  other  of  tbe  previoos  diviiioiu  of  my 
sabject,  for  delay  is  almost  necessarily  tbe  oanse  of 
cosiL  But,  nevertheless,  I  will  repeat  them  briefly, 
lest  the  sketch  sboold  appear  to  be  inoomplete. 

Prooediua  is  snffioiantly  speedy,  perhaps  it  would 
be  fonnd  to  be  almost  too  speedy,  where  pleadings 
an  abbieviatad,  and  only  two  or  three  stages  inter- 
vene between  the  plaint  and  the  trial.  Practically 
the  effect  of  allowing  so  short  a  time  for  appearaace 
01  for  [daading  is  even  now  to  compel  one  appUca- 
tion,  at  least,  and  often  several,  for  farther  time, 
eaeh  appUcatioD  being  attended  with  constderable 
costs.  If  the  appeaianoe  and  the  pleading  of  tbe 
defendant  be,  as  I  piave  proposed,  simnltansonsly, 
or  rather,  if  the  plea  be  substitated  for  tbe  sppear- 
ance,  a  longer  period  than  the  foar  and  eight  days 
now  permuted  ahoald  be  given,  still  reserving  te  a 
Judge  in  Chambers  tbe  power  to  allow  fortfaar 
time,  not  as  a  matter  of  coarse,  Init  •»  good  cause 
shnm.  Fburteitk  days  would  not  be  too  long  a 
period  to  allow  to  a  drfendani  to  determine  what 
coaiae  lie  will  porsoe.  to  enable  him  to  settle,  if  he 
■honid  so  desire,  or  to  prqpsre  bis  written  defence  if 
he  should  resolve  to  resist  the  claim.  Bight  days 
would  amply  suffice  to  the  plaintiff' to  reply  or  to 
join  issue,  sjid  snr  days'  notiee  qf  trial  mlj^bt  com- 

Slete  ths  prelinUnaiy  proceedings,  which  might  thus 
s  perfocted  in  tweuty-tme  days,  and  in  no  case 
shsinld  exceed  six  weeks — a  period  not  longer  than 
will  propecly  suffice  to  enable  tbe  psrties  to  make 
dus  preparation  for  that  which  is  the  end  and  pur- 
pose of  the  proceedings— the  trial. 

But  now,  my  h>rd,  comes  tbe  greatest  of  the 
many  grave  defects  in  our  Common  Law  Concts. 
tbrty-two  days  mutt,  and  heaUy-eight  days  may, 
snffioe  for  all  prooeduFe  preliminary  to  the  trial : 
the  parties  are  prepared ;  the  cause  is  ready  for 
hearing— bat  there  it  most  remun  for  weeks  and 
mootbs  wiUried.  There  are  but  two  Assizes  in  tbe 
yesr,  and  then  at  the  unaqnal  mtenaUof  eight 
montha  and  four  montha  1  In  vain  shall  we  coiiul 
plaat^ng  md  wytai  process,  if  trial  canaot  fbBow 
more  qoiekly.  Even  if  the  coorts  over  wUch  your 
lordship  prasides  be  made  so  inaq>ensive  aa  to  be 
preferable  to  the  County  Courts,  in  all  other 
respects  it  woidd  be  of  no  avail  fior  the  restoiatiott 
of  the  basinen  that  is  flying  txoxa  them,  so  long  ss 
tri^  may  be  defemd  for  ogbt  months.  It  is  for 
their  spend  at  least  as  much  as  for  thdr  e^MmiieM 
that  the  County  Courts  have  found  favour  with  tiie 
poblio.  No  reform  in  tbe  practice  of  your  hud- 
ship's  oenrt  will  be  of  say  worth  tiiat  la  not 
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accompanied  with  ample  proTiiion  for  wearing  a 
mom  tpeodjr  trial ;  and  wanting  that,  all  the  rat, 
howerer  excellent  in  tbemielTea,  woold  be  bat  a 
delusion  and  a  mockery. 

My  Lord,  upon  thii  point  T  ezpresi  myself  with 
the  mora  earm^tneaa  because  I  hare  learned  from 
every  quarter  of  the  country  that  this  unfrequency 
of  the  Assizes  is,  of  all  others,  the  greatest  impedi- 
ment to  justice,  and  that  which,  more  than  aught 
besides,  has  driren  suitors  to  the  County  Courts, 
eren  at  the  cost  of  abandoning  large  portions  of 
their  claims,  so  as  to  bring  them  within  the  leaser 
jurisdiction.  I  am  also  aware  that,  argent  as  is  the 
demand  for  new  arrangements  in  this  respect,  it  will 
be  the  most  difficult  reform  to  be  attained.  It  wUl 
be  opposed  by  many  interests,  public  and  prirate.  I 
fear  that  very  great  reluctance  will  be  felt  by  many  of 
the  judges  to  the  other  alterations  which  this  needful 
change  will  invoWe.  A  considerable  portion  of  the 
Bsr  will  he  hostile  to  it,  because  it  will  andoubtedly 
interfere  with  some  existing  adTantages,  and  impose 
new  arrangements  that  will  materially  invade  the 
profits  of  a  few,  and  inflict  much  personal  incon- 
venience npon  others.  It  will  not  be  favourably 
received  by  the  House  of  Commons,  because  it  will 
thnaten  the  existence  of  Quarter  Sessions,  or  at 
least  compel  the  more  frequent  attendance  of  the 
grand  and  special  juries.  Nevertheless,  my  lord, 
H  tmut  be  dotu,  if  the  Superior  Courts  are  to  be 
laved  from  annihilation.  It  is  impossible  to  avoid 
dealing  with  this  question  as  the  most  necessary 
part  of  mtjf  reform  of  the  Common  Law  Courts, 
and  equally  impossible  to  suggest  any  lesser  change 
than  that  which  I  am  now  about  to  submit  to  your 
lordship,  with  the  approval  of  almost  the  entire 
body  of  attorneys  in  the  country,  who  have  learned 
the  present  evil  from  experience,  and  who  know 
what  is  the  remedy  required. 

Nothing  less  Uiau  an  entire  redistribution  of  the 
legal  year,  of  the  drcnits,  of  the  Bar,  and  of  the 
Bench,  will  accomplish  the  desired  object ;  and  the 
plan  that  I  propose  involves  this.  I  have  tried  all 
other  arrangements,  and  found  them  to  be  imprac- 
ticable. I  have  invited  suggestions  of  less  startling 
changes,  but  I  have  received  none  6t>m  my  corre- 
spondents, asoally  so  fruitful  of  hints.  Should  yoar 
lordship  come  to  the  conclusion  that  trial  ought  to 
tte  more  speedy,  I  am  confident  of  your  assent, 
after  due  examination,  to  the  following  scheme,  as 
the  leatt  change  by  which  that  object  can  be 
effocted. 

It  will,  in  the  first  place,  be  necessary  to  redis- 
tribute tin  legal  year,  to  as  to  admit  of  more 
frequent  circuits.  I  would  not  trespass  upon  the 
Vacation,  so  necessary  to  the  health  and  vigour  of 
all  whose  lives  are  passed  in  the  unwholesome  atmo- 
sphere of  a  court.  Let  the  legal  year  still  begin,  as 
now,  on  the  2nd  of  November. 

To  meet  the  recjairements  of  the  country,  there 
must  be /our  circmts  in  the  year,  held  at  eqwd  dis- 
tances of  time.  I  propose  that  they  should  tdce  place 
in  the  months  of  November,  February,  May,  and 
August,  and  that  the  sittings  i»  iemeo  at  Westmin- 
ster should  immediately  succeed  the  eireoits,  vrith 
the  exception  of  the  August  circuit,  whuh  sboold  be 
followed  by  the  vacation.  Thus  thera  will  be  tkre* 
instead  of  four  tertiu  in  the  year,  and  these  being 
longer  than  the  present  terms,  will  amply  suffice  for 
the  transaction  of  all  the  business. 

But  it  will  be  necessary  also  to  alter  the  arrange- 
ment of  the  circuits,  unlesa  additional  judges  are 
created,  which  it  is  not  probable  that  Parliament 
would  sanction.  Therefore  I  propose  entirely  to 
leconstrnct  the  drcuits,  dividing  the  country  into 
iwehe  dittriett,  grouping  the  counties  as  nearly  as 
possible  in  proportion  to  popuhtion.  A  tinglt 
jndft  should  thm  be  sent  npon  each  drooit 

In  order  to  diminish  his  laboun  as  much  as 
possible,  his  criminal  jurisdiction  should  be  limited 
to  cases  punishable  with  trmtportation.  AH  lesser 
oflences  should  be  tried  at  the  Quarter  Sessions,  or 
if,  as  I  shall  presently  propose,  these  be  abolished, 
by  the  judge  of  the  Coonty  Court. 

Thus  we  shall  have  fiaefoe  judges  engaged  %ifoit 
ihl  etmiU,  and  ikrte  will  remain  In  town.  I  pro- 
pote,  Airtber,  that  ther  should  be  thus  empl<7ed. 
"One  judge  should  sit  daOy  in  the  Bail  Court  to  dis- 
pose of  all  business  requiring  immediate  attention 
and  matters  of  practice,  for  which  a  single  judge 
vuffioes. 

I  then  Airther  suggest  that  all  'the  district  at  pre- 
•ent  comprised  within  the  Central  Criminal  Court 
1m  formed  into  a  Oottrf  <if  Ajuizt  fir  the  Metro. 
foU$,  and  that,  dwrimg  the  eirtmtt,  tvo  judges 
should  sit  at  Nisi  Prius  and  in  the  Central  Criminal 
Court,  to  dispose  of  the  civil  business,  -and  of  the 
MBiedaMOT  criminal  boiineis  as  on  the  eiteoiti, 


transferring  the  lesser  offisnoss  to  be  tried  by  the '  conducted  so  M  to  nuke  hi*  peijniy  upncit 
recorder  and  the  chairman  of  sessions, — in  fact,  to  to  the  juiy.    In  dealioff  with  •  put^  ^  ^  iBt 


treat  the  metropolitan  district  precisely  as  if  it  were 
one  of  tlie  circuits,  only  giving  to  it  tu>o  judges, 
insteid  of  one. 

By  these  arrangements  all  that  is  derired  may  be 
accomplished  with  the  least  possible  disturbance 
and  inconvenience.  But  they  ou/U  to  be  accom- 
panied with  the  abolition  of  Quarter  Sessions,  a 
tribunal  which,  as  your  lordship  must  be  aware,  is 
now  practically  worthless  as  a  civil  court,  and  might 
well  be  dispensed  with  as  a  criminal  one.     But  I 


Tou  will  have  this  farther  advantage,  that  ilw 
jury  will  be  more  inclined  to  look  with  siimi- 
eion  upon  his  testimony,  will  watdi  it  with 
more  stricbiess,  and  inbjeet  it  to  a  laTerer 
scrutiny  than  would  be  given  to  the  trtieaoo 
of  an  unbiaased  udtness.  Now,  there  it  Vgt 
one  method  of  defeating  falsehood  in  & 
witness-box,  and  that  is  bv  involving  it  in  a 
maze  of  contradictions,  whidi    it  is  almost 


cannot  conceal  from  myself  the  immense  difficulties  { impossible  for  the  most  skilful  liar  to  armd, 
that  would  be  thrown  in  the  way  of  such  a  pro- 1  because  the  quickest  mind  cannot  in  a  mnmiit 
position  by  the  Legislature,  a  Urge  proportion  i  calculate  the  effect  of  iU  present  answer  npon 
of  whose  memben  suppose  tiiat  their  perwwal  im-  ^le  past.  Or  anticipate  the  bearinK  of  the  mjy 
portance  u  associated  with  ti.e  existent  of  Quarter  ,(  jg  ,^^^  jO  give  upon  the  qnestions  that  an 
Sessions.     If,  Uierafore,  tiiat   most  desirable  w-   ^^  f^^  h^„^  ^^  ^^^^  iroM»-exMmn,&m 

^ZT^^Zr^^^::'^^.^,^^^  Stl^.b-  always  deemed  the  .u«.t  test  of 
altered,  and  appointed  by  law  for  the  week  imme- 


diately preceding  the  Assizes,  so  that  the  Bar  may 
not  be  put  to  the  cost  of  two  journeys,  and  I  think 
I  shall  have  your  lordship's  cordial  concurrence  in 
the  propriety  of  having  these  'courts  protected  by 
the  presence  of  a  Bar.  Indeed,  I  am  inclined  to 
think  that  the  Quarter  Sesuons  and  the  Assizes 
might  be  held  simaltaneously,  in  the  same  town — a 
great  convenience  to  all  parties,  suiton,  juries,  and 
the  Profession. 

1  will  now,  my  lord,  in  tabular  form,  place  before 
yon  a  summary  of  the  proposal  I  have  submitted. 

The  legal  year  will  be  thus  arranged : — 

November — Circuits  and  Court  of  Assize. 
December  and  January— Sittings  tn  banco. 
February — Circmts  and  Court  of  Assize. 
March  and  April — Sittings  ti>  banco. 
May — Circuits  and  Court  of  Assize. 
June  and  July — Sittings  tn  banco. 
August — Circuits  and  Court  of  Assize. 
September  and  October — Vacation. 

Of  coarse  six  weeks  or  even  more  might,  if 
necessary,  be  allotted  to  the  drcnits.  The  Judges 
would  thus  be  occupied : — 

12  Judges  on  twelve  drcnits. 

2  Judges  in  Court  of  Assize  and  Canfaral  Criminal 

Court. 
1  Judge  in  Bail  Court. 

The  commission  should,  as  now,  indode  Queen's 
oounsd,  seijeants,  and  perhaps  two  or  three  othen, 
so  that  assistance  may  be  had,  if  required,  and  for 
such  assistance  payment  should  be  made. 

But  at  this  point  I  mast  pause  again,  subscribbig 
myself 

Tour  lordship's  very  fidthfal  servant, 
Tbb  Editob  op  TBI  Law  Times. 
September  10, 1851. 


THE  ADVOCATE : 

HIS  TRAINING,  PRACTICE,  RIGHTS,  AND 

DimB8.(g) 

FrPTT-FIITH  ABTICLE. 

Cbo88-kxamination  (continued). 
Whbn  the  party  to  the  suit  is,  under  the 
provisions  of  the  new  statute,  called  as  a  wit- 
ness, and  from  his  manner  of  answering  the 
questions  put  to  him  by  bis  own  counsel  jou 
have  just  cause  to  suspect  that  he  has  placed 
himself  in  the  box  wito  premeditated  purpose 
to  make  oat  his  own  case  at  any  saraifice  of 
truth,  your  first  duty  in  dealing  with  bim  will 
be  to  assure  yoorself  that  your  suspidons  are 
well  founded ;  for  unless  you  are  really  con- 
vinced of  this  yott  will  have  no  right  to  charge 
him  with  perjunr,  or  to  conduct  your  cross- 
examination  as  if  you  believed  him.  to  lie  lying. 
The  best  mode  of  trying  him  will  be  to  put  to 
him  some  plain  question  bearing  directly  upon 
the  case,  tne  answer  to  which,  if  troW  given, 
will  tell  against  him,  and  which,  if  fitlsely 
^ven,  he  must  know  to  be  fidse.  Yonr 
mgenuit^  will,  without  difficulty,  discover  in 
your  brief  some  facta  contradictory  of  his 
statements  wfaidi  will  serve  for  this  purpose, 
and  if  he  denies  those  facts,  as  in  consistency 
with  his  own  story  he  must,  you  will  know 
that  he  is  wilfully  l^ng,  and  will  proceed  to 
deal  with  him  accordingly. 

Already,  in  an  earlier  part  of  this  chapter, 
we  have  endeavoured  to  shew  how  the  cross- 
examination  of  a  peijured  witness  may  be 


(•)  By  BDwaSD  W.  Ooib  Esq.  Banistaoet-Uw. 


truth,  and  a  better  security  than  the  oaih. 

The  witness  has  already  echoed  the  qnes- 
tions of  his  own  counsel,  and  proved  Us  own 
case,  and  being  well  prepared  with  th^  he 
will  of  course  repeat  the  lesson  he  has  leaned 
without  alteration  or  hesitation,  and  the  man 
positively  the  more  you  press  him;  tbaebn  ^ 
is  a  waste  of  time  and  helpinj;  him  more  tbaa 
yourself  to  repeat  those  selfsame  qucSliMM. 
Yet  how  often  is  this  done  by  Advocates  not 
wanting  in  experience,  and  it  is  the  ahndst 
universal  fault  of  beginners.  With  a  s%fat 
alteration  of  phrase  anid  an  attempt  to  be  sten 
in  tone  and  eye,  they  persist  in  repeatiqg  the 
ver^  question  vi^ieh  tne  witness  has  sbeady 
distinctly  answered.  "Do  you  mean  to  td 
the  jury  upon  your  oath  that  you  heard  him 
say  so  ?"  "  Will  you  swear  yon  saw  South 
strike  him?"  and  such  like;  to  winch  the 
answer  is,  "  I  have  said  so  alreitdy."  "  I  im 
sworn  it."  No  other  answer  could  be  ex- 
pected. The  witness  had  come  prepared  to 
grove  these  very  facts,  and  it  is  not  likely  tiat 
e  would  forget  them  so  soon ;  and  althoqgh 
false,  having  opce  sworn  to  than,  he  oouU  not 
do  otherwise -than  swear  to  them  again,  how- 
ever frequently  the  quefetian  may  be  repastod. 
This  manner  of  proceeding  is,  dwrefore,  wane 
than  worthless,  and-^u  will  at  once  ifirect 
your  efforts  to  the  elicitittg  of  coalradictMMt^ 
by  which  we  do  not  mean  tiilling  diffgeDCSS 
of  phrase,  or  discrepandes  in  smaD  matten^ 
which  the  witness  is  not  likely  to  have  ob- 
served very  accurately,  and  <wt  which  tiietelare 
his  story  might  vai^  mwn  every  repetition, 
without  any  intentional  falsehood,  or  any 
substantial  error;  butdownright  unqneatioiuble 
contradictions  of  statement  so  obvioos  that 
the  witness  could  not  have  believed  both  to  be 
true.  If  he  is  lying,  no  presence  of  mind  or 
ingenuity  will  enable  bim  to  escape  ham  your 
pursuit,  provided  you  conduct  it  with  pnwc 
skill,  giving  him  no  time  for  reflection,  and  so 
engaging  bis  attention  that  he  shall  not  bar* 
leisure  to  digest  his  answers,  or  to  tee  how 
they  square  with  the  story  he  has  ahesdy  told. 
'The  principle  of  this  manner  of  cross- 
examination  is,  that  truth  is  always  consistcBt 
with  itself.  If  the  witness  is  telliii|{  the  truth 
his  answers  will  be  in  substantial  atccordsiiee 
with  the  story  he  has  already  told,  and  widt 
any  questions  that  may  be  put  to  him.  He 
has  no  need  to  consider  their  besuing,  and 
therefore  his  reply  is  as  prompt  m*  memory. 
On  the  contrary,  the  witness  who  is  telhng  a 
false  story  cannot  so  construct  it  that  it  skaB 
be  conristent  not  merely  in  itself,  for  that  is 
not  difficult,  but  with  other  associated  arcaa- 
stances  which  it  is  impossible  to  anticipate. 

Hence  it  is  that  yon  must  tiy  him  bgr  niw 
tions  on  matters  wfaidi  only  bear  indinedy 
upon  the  point  in  issue.  As,  for  inatanr^.  if 
he  have  sworn  that  on  a  certain  day  a  certain 
person  made  to  him  a  certain  statemeaC  Ton 
cannot  directly  shake  fie  fact  thiu  assora  to, 
for  the  witness  has  but  to  adhere  to  his  ■■■»• 
tion  and  be  will  baffle  any  amoant  of  (Breet 
interrogation.  But  it  is  not  at  all  likdy  that 
he  has  prepared  himsdf  with  all  the  aoeooi- 
panying  particulars  j  therefoie  yoa  address  to 
him  such  u  these.    Where  WM  the  obm 
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tionheld?    At  what  time  of  the  dajrT    Who 
wai  present  ?    Were  they  aitting  or  standinft  ? 
Hov  did  he  come  to  the  place  i    Whom  did 
he  meet  on  the  way  ?    How  was  he  dreeaed — 
and  the  other  party  i    Did  they  apeak  load  or 
low  ?    Did  they  eat  or  drink  toia^ether,  and 
what  ?    Did  any  body  come  in  while  they  were 
talking?      How    long    were    thev    together? 
When  they  parted  which  way  dia  each  take  ? 
Whom  did  he  meet  afterwards  ?    At  what  time 
did  he  reach  hie  home  ?    And  so  forth,  as  the 
particalar  circamstances  of  the  case  may  sug- 
gest, but  always,  if  possible,  preferring  facts 
■poken  to  by  other  witnesses,  so  that  you  may 
expose  him,  not  only  by  bia  self-contradictions, 
but  by  the  testimony  of  others.    When  ques- 
tions of  this  kind  are  rapidly  put,  they  deprive 
the  false  iritneaa  of  opportunity  to  fit  them  to 
hi*  previous  atory.    You  should  also  carefully 
avoid  putting  them  in  any  natural  sequence  of 
time  or  place,  for  that  is  to  suggest  to  him  a 
•tory  which  he  will  form  ^nite  as  rapidly  as  you 
can  construct  your  questions.    Dislocate  them 
as  much  as  possible.    Take  now  one  part  of  the 
story,  then  another.    Dodge  him  backwards 
and  forwards,  from  one  object  to  the  other,  so 
that  it  shall  be  impossible  for  him  to  be  pre- 
pared by  one  question  for  the  next,  or  that 
one    answer   shall   be   the   prompter  of  its 
■occeMor.     The    difficulty    of  doing    this 
wall  it  very  great,  and    therefore,    perhaps, 
it  it  that  it  is  so  rarely  seen  to  be  well  done ; 
but  it  is  an  aeeompUshment  wanting  which 
the  Advocate  is  not  a  master  of  his  art,  for  in 
none  of  his  man^  duties  is  the  consummate 
skill  of  a  great  artist  so  oaefnlly  employed  and 
■o  signally  shewn  as  in  the  exposure  by  cross- 
examination  of  a  lying  witness,  and  this  art 
will  b«  more  in  request  than  ever  now  that  dl 
persona,  whatever  their  interest,  are  admitted 
to  the  witness-box,  and  the  law,  instead  of 
▼aiitlT  attempting  to  determine  credibility  by 
an  aostract  rale,  has  wisely  left  it  to  the  dis- 
cretion of  the  Court  and  the  jary,  under  the 
protection  of  cross-asamination,  to  determine 
m  each  particalar  instance  whether  the  indi- 
vidual witness  is  or  is  not  worthy  of  credit. 

Bat  tiiere  is  one  kind  of  testimony  which 
win  sometimes  baffle  your  utmost  skill,  and 
we  nante  it  that  yoa  may  be  prepared  for  it 
when  it  comes,  or  it  may  throw  yon  into  an 
awkward  perplexity.    It  is  the  case  of  a  wit- 
Bess  who  swears  positively  to  some  single  fact, 
oocnrring  when  no  other  person  was  present 
than  one  now  dead  or  far  aistant,  and  whom, 
therefore,  it  is  impossible  to  contradict,  and 
eqnallf  difficult  tonvolvein  self-oontradiotion, 
because  all  the  circumstances  may  be  true  ex- 
cept the  one  which  he  has  been  called  to  prove. 
An  instance  will  make  this  more  intelligible. 
In  order  to  prove  a  link  in  the  chidn  of  a  pedi- 
jfree>  a  witness  swears  to  a  conversation  with 
one  of  the  family  now  dead,  in  which  an  an- 
cestor of  the  claimant  was  alleged  to  have  been 
recognised  as  a  relative.    It  is  very  probable 
that  the  witness  did  at  some  time  hold  some 
conversation  with  the  deceased  in  the  manner 
and  place  described.    He  has  only  adtM  to  it 
the  one  false  assertion  that  such  a  statement 
waa  then  made.    Now  it  is  obvious  that  in  this 
case  all  the  usual  methods  of  detecting  false- 
hood will  fail.    The  witness  can  neither  be 
contradicted,  nor  will  he  contradict  himself, 
for  all  that  he  has  told  is  true,  save  the  few 
added  words,  and  you  will  not  shake  him  by 
an  examination  as  to  the  circamstances,  for 
they  also  would  be  truly  stated.    Yoar  diffi- 
cnlty  is  the  greater,  inasmuch  that,  soCsrflrom 
aiding   yourself  by  a  protracted  and  skilfal 
orosa-examination,  you  will  be  likely  only  to 
dantage  yourself,  for  yon  will  shew  him  to  be 
perfectly  truthful  in  all  other  parts  of  his  story, 
and  therefore  the  iury  mil  be  mclined  the  more 
ijnpUcitly  to  credit  him  in  that  which  most 
materially  affects  you.    In  such  a  case,  the 
most  baffling  to  the  Advocate,  the  most  diffi- 
colt  of  any  that  yon  will  encounter  in  practice, 
(hen  remains  for  yon  only  an  appeal  to  dw 
jury  to  look  with  snqiieion  upon  evidence  so 


easily  forged,  so  impossible  to  be  disproved, 
and  entreat  them  to  try  its  worth  by  its  in- 
trinsic probabilities,  and  shewing  them  then, 
if  you  can,  how  improbable  it  is  that  sych  a 
statement  should  have  been  so  made,  or  such 
a  fact  have  occurred. 

In  concluding  these  remarks  on  eroM-era- 
mnalion,  the  rarest,  the  most  useful,  and  the 
most  difficult  to  be  acquired  of  the  accomplish- 
ments of  the  Advocate,  we  would  again  urge 
upon  your  attention  the  importance  of  calm 
discretion.  In  addressing  a  jury  yoa  may 
sometimes  talk  without  having  any  thing  to 
say,  and  no  harm  will  come  of  it.  But  in 
cross-examination  every  question  that  does  not 
advance  your  case  injures  it.  If  you  have  not 
a  definite  object  to  attain,  dismiss  the  witness 
without  a  word.  There  are  no  harmless  ques- 
tions here ;  the  most  apparently  unimportant 
may  bring  destruction  or  victory.  If  the  sum- 
mit of  the  orator't  art  has  been  rightly  defined 
to  consist  in  knowing  vhen  to  tit  dtmm,  that  of 
<m  Adooeate  may  be  described  as  knowing 
when  to  keep  kis  teat.  Very  litttle  experience 
in  our  courts  will  teach  you  this  lesson,  for 
every  day  will  shew  to  your  observant  eye  in- 
stances of  self-destruction  brought  about  by 
imprudent  cross-examinations.    Fear  not  that 

Jrour  discreet  reserve  will  be  mistaken  fur  care- 
essnesB  or  want  of  self-reliance.  The  true 
motive  will  soon  be  seen  and  approved.  Your 
critics  are  lawyers  who  know  well  the  value 
of  discretion  in  an  Advocate,  and  how  indiscre- 
tion in  cross-examination  cannot  be  compen- 
sated by  any  amount  of  ability  in  other  duties. 
The  attorneys  are  sure  to  discover  the  pru- 
dence that  governs  your  tongue.  Even  if  the 
wisdom  of  your  abstinence  be  not  apparent  at 
the  moment,  it  will  be  recognised  in  the  result. 
Your  fame  may  be  of  slower  growth  than  that 
of  the  talker,  but  it  will  be  Urger  and  more 
enduring.  The  issue  nf  a  cause  rarely  depends 
upon  a  speech,  and  is  but  seldom  even  affected 
by  it;  but  there  it  never  a  caute  contested  the 
remitt  qf  wUeh  it  not  mainly  dependent  spos 
the  tkill  with  which  the  Adooeate  eondwett  hit 
erott-etetminationt. 


NEW  PRACTICE  OF  THE  COUNTY 
COURTS. 
Thb  4th  edition  of  Cm  and  Uot/d't  Praetie* 
qf  the  Cotmty  Courtt  will  be  ready  on  Monday, 
and  may  tie  ordered  forthwith.  The  work 
contains  separate  divisions  allotted  to  the 
Courts,  their  Constitution,  and  Management 
— ^The  Officers,  their  R^ls,  Powers,  and 
Duties — The  Jnrisdiction — Appeal  to  the 
Superior  Courts— The  Practioe— Replevin — 
Recovery  of  Tenements  —  IS>eeeding8  for 
Penalties — Fees  and  Costs— and,  lastiy,  the 
NewStatute  for  Arrest  of  Absconding  Debtors; 
with  full  practical  Notes,  and  an  Appendix, 
containing  all  the  Statntes  relating  to  the 
County  Oonrts,  the  New  Law  Amendment 
Act,  the  new  Rules  of  Practice,  with  a  copious 
Index  and  Table  of  the  Fees  to  be  tsken  in 
the  Courts. 


THE  LEGISLATOR. 

PARLIAMBNTARY  PAPERS. 
DinstoNS  or  the  House  of  Commoks.— A  re- 
torn,  moved  for  by  Mr.  Brothertoo,  has  just  been 
issoed,  giving  the  divisioni  of  the  House  of  Com- 
mons during  the  last  session,  from  which  it  appean 
that  the  nnmber  of  divisions  on  public  matters  before 
midnight  was  187,  after  midiuglit47 ;  and  on  private 
bills,  ul  before  midnight,  8 ;  maldng  a  total  of  234 
on  public,  and  8  on  private  bills.  From  the  return 
it  further  appears  that  the  largest  aggregate  number 
of  members  of  the  House  present  on  any  division 
was  on  Mr.  Disraeli's  motion  on  the  distress  of 
owners  and  occupiers  of  land,  when  269  voted  for 
the  motion,  and  283  against  it,  maldng  a  total  in- 
cluding the  Speaker  of  553.  The  second  largest 
division  was  also  on  a  motion  of  Mr.  Disraeli  on 
assessed  taxes,  when  the  numbers  were,  for  the  mo- 
tion 265,  noes  252 ;  total,  including  the  Speaker, 
518.  On  the  BedesiastiGal  Titles  Bin  then  were  no 
fewer  than  47  divisions,  the  aggr^^  munber  of 
members  ptessnt,  inehMiDf  the  S|ieaker  or  the 


churman  of  committee,  ranging  firom  128  to  538. 
The  smallest  aggregate  number  of  members  present 
on  a  division  was  35,  wliich  was  on  Mr.  Hume's 
motion  that  the  minates  of  evidence  of  the  Income 
and  Property-tax  Committee  be  laid  before  the 
House.  On  the  division  the  numbers  were  eqnaf, 
viz.  17  for  and  17  against  the  motion.  The  Speaker 
was  the  thirtj-fifkh  member.  As  there  were  not 
40  members  present,  the  number  necessary  to  ooa- 
stitnte  a  house,  the  motion  fell  to  the  ground,  but 
was  bronght  forward  on  4he  following  day  by  Bfr. 
Wakley,  when  it  was  defeated  by  64  to  52. 

The  Woods  and  Forests. — In  the  late  session 
an  Act  was  passed,  to  which  reference  was  made  by 
her  Majesty  on  the  prorogation,  for  the  bettv 
management  of  the  Woods  and  Forests.  By  this 
Act  the  Woods  and  Forests  will  be  separated  bom 
the  Public  Works  and  Buildings.  On  the  lOth  of 
October  the  new  law  will  take  efTect,  from  which 
day  the  First  Commissioner  of  the  Public  Woika 
will  be  the  First  Commissioner  df  the  Public  Works 
and  Buildings,  at  a  salary  of  2,(KKM.  a-year,  and  he 
may  be  a  member  of  the  Hou«e  of  Commons.  It  is 
further  provided  that  the  other  Commissioners  of 
the  Woods  may  hold  their  appointment,  and  their 
salaries  are  to  be  provided  for  by  Parliament ;  tihey 
are  not  to  sit  in  the  House  of  Commons.  Provision 
is  made  for  the  appointment  of  other  ofBcen  and 
the  regulation  of  the  departments.  From  the  com- 
mencement of  the  Act  the  mans^ment  of  the 
Royal  parks  will  vest  in  the  Commissioners  of  Poblie 
Works  and  not  in  the  Commissioners  of  Woods  and 
Forests.  Both  departments  are  to  be  provided  ibr 
by  Pariiament.  The  Chief  Commissioner  of  Pnblie 
Works  will  be  an  Indosare  Commissioner,  a  com- 
missioner of  Greenwich  Hospital,  a  commissioner 
for  Building  New  Churehes  and  President  of  the 
Board  of  Health.  Itis  expected  that  the  separation 
made  by  the  Act  will  be  benefidsl  to  both  depart- 
ments. 

Bibles  and  PaArsa-BooKS. — A  Parliamentary 
paper,  obtained  by  Mr.  Hume,  has  just  been  printed, 
containing  a  copy  of  the  letters  patent  under  whidi 
the  Queen's  printers,  Messrs.  Eyre  and  Spottiswoode, 
exercise  their  privilege  of  printing  Bibles  and  Prner- 
booka,  &c.  as  also  an  extract  from  a  charter  of  the 
11  Charies  I,  by  which  the  University  of  Oxfmrd 
elaims  the  right  of  printing  Bibles  and  Prayer- 
books.  No  return  had  been .  received  from  the 
University  of  Cambi  idge.  It  appears  that  George  4 
naated  lettera  patent  to  Andrew  Strsban,  George 
Eyre,  and  Andrew  Spottiswoode,  and  their  ezecutors, 
&c  as  Royal  printers,  from  tiie  21st  of  January, 
1830,  for  and  during  the  term  of  thir^  years.  The 
University  of  Oxford  clsims  the  right  of  printing 
Bibles  and  Prayer-books  under  several  charters,  and 
more  especially  under  the  one  mentioned.  The 
right  is  stated  not  to  be  barred  or  limited,  or  affected 
by  any  letters  patent  since  granted  according  to 
several  decisions  in  Chancery  and  in  the  House  of 
Lords,  in  all  of  which  the  right  was  distinctly 
recognised. 

PaivATE  Bn,L8  tN  Pabliambnt. — ^Yesterday  a 
parliamentary  return  was  printed,  from  which  it  ap- 
pears  that  in  the  late  session  217  private  bills  were 
lotrodneed;  the  number  bronght  from  the  Lords 
was  28.  Of  the  bills  179  received  the  Roval  Assent. 
There  were  128  treated  as  opposed,  or  classified  in 
gronns  by  the  eommittee  of  selection.  The  number 
of  private  Mils  referred  to  the  chairman  of  the  com- 
mittee of  ways  and  means  by  the  committee  of  selec- 
tion was  82.  Of  tlie  bills  which  received  the  Royal 
Assmt  61  related  to  r^ways,  26  to  roads  and 
bridges,  7  to  waterworks,  5  to  ports,  piers,  har- 
bours, and  docks ;  3  to  canals  ana  navigation,  3  to 
churehes,  chapels,  and  burying-grounds;  22  to 
paving,  lighting,  and  markets;  2  to  indosure  and 
drainage,  1  to  letters  patent,  and  27  were  Lords* 
bills.  

NEW  STATUTES. 
14  &  15  TiCToaiA,   A.D.  1851. 

[la  tUs  record  of  L«sisUtioiioii^thc  St*tut«s  of  pnotieal 
utility  an  ginn  St  laDgtli.  Of  the  othsn  u  abatnuit  or 
the  titles  only  are  preaeoted.] 

{OonHmudfiom  pagt  ZSS.) 
Cap.  LXXXIII. 
An  Act  to  improve  the  Administration  of  Justioe  in 
the  Court  of  Chancery  and  in  the  Judicial  Com- 
mittee of  the  Privy  Council.     (Aug  7,  1851.) 
We  give  this  statute  entire : — 
Whereas  it  is  expedient  that  finther  provisioa 
should  be  made  for  the  administration  of  justice  in 
the  High  Court  of  Chancery  and  in  the  Judicial 
Committee  of  the  Privy  Council:  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  adrice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Power  to  her  Mc^tety  to  appoint  two  penont 
to  be  Jmdget  qf  the  Court  t^  Appeal  M  Chanetry. 
— It  shall  be  lawful  for  her  Miyesty,  from  time  to 
time,  by  letters  patent  under  the  great  seal  of  the 
UniMd  Khigdom,  to  appoint  two  persons,  being  or 
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hMing  been  reipectiTeljr  baniaten-Bt-lMr  of  fifteen 
yean  standing,  to  be  judges  of  the  Court  of  Ai^ieal 
m  Cbancerr,  and  eTery  judge  so  appointed  shall 
bold  his  office  luring  good  oebaTiour;  provided 
abrays,  that  it  shall  be  lawfhl  for  her  Mqesty  to  re- 
m«TO  any  such  judge  from  his  oiBoe  upon  an  address 
of  both  Honaes  of  Parliament ;  and  the  Lord  Chan- 
cdlor,  together  with  such  two  judges,  for  the  time 
b^ng  appointed  as  aforesaid,  sbnll  form  the  Court  of 
Appeal  in  Chuioery. 

2.  Power  to  appoint  teerelary,  tuhtr,  and  train- 
htarerfor  eaehjidgt. — It  shall  be  lawfid  for  her 
M^esty,  in  and  by  such  letters  patent  as  aforesaid, 
or  by  any  other  letters  patent  onder  the  great  seal 
of  ue  United  Kingdom,  to  direct  that  eaeh  of  the 
judges  to  be  appointed  in  ponuanoe  of  this  Act  shall 
Jiare  a  secretary,  usher,  and  tiainbearer,  to  be  from 
tiine  to  time  appointed  and  removed  by  such  jndge 
»t  his  pleasure ;  and  the  secretaries,  registiars,  and 
other  officers  appointed  to  attend  the  Lord  Chan- 
cellor shall  attend  the  said  Court  of  Appeal  and  the 
respectiTe  judges  thereof  as  cbcnmstances  shall 
reqniie,  and  the  Lord  Chancellor  shall  direct. 

3.  Precedence  oftudget  qf  Court  qf  Appeal. — 
The  said  judges  shall  be  styled  Lords  Justices  of  the 
Court  of  Appeal  in  Chancery,  and  shall  have  rank 
and  precedence  next  after  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer,  and  as  between  themselves 
shall  have  rank  and  precedence  according  to  the  order 
and  time  of  thab  appointment. 

4.  Jmdfie  qf  Coitrt  qf  Appeal  to  late  IhtfoUow- 
htf  oath. — Every  judge  so  appointed  shall,  previous 
to  his  executing  any  of  the  duties  of  his  office,  take 
the  foUowins  oath,  which  the  Lord  Chancellor  or  the 
Ma^er  of  ne  Rolls  for  the  time  being  is  hereby 
reqMctivdy  aatborised  and  reqoired  to  administer : 

"  I.  do  solemnly  and 

oncerely  pramise  and  swear,  that  I  will  doly 
and  biihniUy,  and  to  the  best  of  my  skill  and 
power,  execute  the  office  of  Lord  Justice  of  the 
Court  of  Appeal  in  Chancery. 

"So  help  me  God." 

5.  Court  qf  Appeal  to  \aee  the  juriediction  now 
esercited  bp  the  Lord  Chancellor. — From  and  after 
the  first  day  of  October  one  thoosand  eight  hundred 
and  Uif-ooo,  all  'the  jurisdiction  of  the  High  Court 
of  Gbanoery  in  Kngland  which  is  now  poss^sed  and 
exercised  by  the  Lord  Chancellor  in  the  said  Court 
of  Chancery,  and  all  powers,  authorities  and  duties, 
as  well  ministerial  as  judicial,  incident  to  such  juris- 
diction, now  exercised  and  poformed  by  the  Lord 
Chancellor,  shall  and  may  oe  had,  exardsed,  and 
performed  by  the  said  Court  of  Appind. 

6.  Statutory  juriedietion  now  eserciied  by  the 
Jjord  ChaneeUor  at  a  judge  in  Chancery  may  oe  ex- 
erdttd  by  the  Court  qf  Appeal. — ^Where  under  any 
Act  of  nrliament  any  jurisdiction  is  vested  in  the 
Lord  Chancellor,  or  any  power,  authority,  or  duty  is 
to  be  exercised  or  performed  by  the  Lord  Chancellor, 
and  under  the  directions  of  any  Act  or  by  the  usage 
in  this  behalf  such  power,  authority,  or  doty  is  or 
ought  to  be  exercised  or  performed  by  the  Lord 
Chancellor  acting  judicially  in  the  said  Court  of 
Chaooery,  all  such  jurisdiction,  power,  authority, 
and  duty,  and  the  ministerial  powers  and  authorities 
incident  thereto  or  consequent  thereapon,  which  are 
now  ezeroiaed  and  performed  by  the  Lrad  Chancellor, 
shall  from  and  after  the  said  first  day  of  October  one 
thousand  eight  hundred  and  fifty-one  be  had,  ex- 
ercised, and  performed  by  the  said  Court  of  AppeaL 

7.  JuriedictUmqf  Vice-Chancellor  in  bankruptcy 
transferred  to  the  Court  qf  Appeal. — From  and 
after  the  first  day  of  October  one  thousand  ei^ht 
hundred  and  fifty-one,  all  the  powers,  authorities, 
and  jurisdiction,  original  and  appellate,  riven  and 
nanted  to  the  Vice  Chancellors  or  the  said  Courtof 
Chancery,  or  any  of  them,  under  the  Bankrupt  Law 
Consolidirtion  Act,  made  and  passed  in  one  thousand 
dght  hundred  and  forty-nine,  or  otherwise  had, 
possessed,  or  exercised  by  the  said  Vice-Chancellors, 
or  any  of  them,  in  mstten  of  benkmptoy,  shall  be 
granted  to,  vested  in,  exercised,  and  poaacased  by  the 
aaid  Court  of  Appeal ;  and  all  the  provisions  of  the 
aiud  Act  in  relation  to  such  appeals  to  such  Vice- 
Chancellor  shall  be  construed  accordingly :  Provided 
always,  that  there  shall  not  be  any  appeal  from  the 
dedaion  of  the  said  Court  of  Appeal  to  the  Lord 
Chancellor,  anything  in  the  said  Bankrupt  Law  Con- 
solidation Act  to  the  contrary  notwithstanding. 

8.  Common  law  judgee  may  tit  on  rejutft  qf 
Iiord  Chancellor. — It  shall  be  lawful  to  the  said 
Court  of  Appeal  and  the  Master  of  the  Soils,  and 
the  Vice-Cbancellors,  and  for  each  of  the  said 
jurisdictions,  to  sit,  with  the  assistance  of  any  judge 
of  either  of  her  Majesty's  Courts  of  Common  Law 
at  Westminster,  upon  the  request  of  the  Lord  Chan- 
cellor, if  any  such  common  law  judge  shall  find  it 
convenient  to  attend  upon  such  request. 

9.  Decieion  of  majority  to  be  binding ;  if  Court 
equally  divided  the  decree,  See.  appealed  from  to 
be  qffmned. — ^The  decision  of  the  majority  of  the 
judges  of  the  Court  of  Appeal  shall  be  taken  and 
deemed  to  be  the  decision  of  the  said  Court ;  and  if 
the  judges  of  the  Court  be  equally  divided  in 
opinion  on  any  canse  or  matter  brought  before  the 
Court  by  way  of  appeal,  .the  decree  or  order  ap- 


pealed from  shaU  be  taken  and  deemed  to  be  affirmed 
by  the  Court  of  Appnl. 

10.  Decreet,  ice.  qf  the  taid  Court  qf  Appeal 
may  be  appealed  from  to  the  Houee  qf  ionir.— All 
decisioas,  decrees,  or  orders  of  the  Court  of  Appeal, 
including  decisions  in  matters  of  baakraptcy,  shall 
be  subject  to  appeal  to  the  House  of  Lords  in  the 
cases  and  under  the  conditions  in  and  under  whidi 
the  like  decisions,  decrees,  or  orders  of  the  Lord 
Chancellor  would  have  been  subject  to  such  appeal 
if  this  Act  had  not  been  passed  j  but  the  appMl  to 
the  House  of  Lords  in  matters  of  bankraptoy  shall 
be  only  on  matters  of  law  or  equity,  or  on  the  re- 
jection or  admission  of  evidence,  and  on  a  special 
case  to  be  approved  and  certified  by  one  of  the  judges 
of  the  Court  of  Appeal  hereby  constituted,  whose 
determination  on  the  settiement  of  such  case  shall 
be  final  and  oondnsive. 

11.  One  judge  appointed  under  thit  Act  titling 
with  the  Lord  Chancellor,  or  both  judget  tilting 
apart  from  kirn,  to  form  the  Court  of  Appeals- 
Lord  Chancellor  titling  alone  to  hate  co-ordinate 
juritdietion  with  the  Court  qf  Appeal.— Ail  the 
jurisdiction,  powos,  and  aoniorities  of  the  said 
Coort  of  Appral  may  be  exercised  either  by  one  only 
of  the  judges  for  the  time  bein([  appointed  under  this 
Act  and  the  Lord  Chancellor  sitting  together  as  such 
Court  of  Appeal,  or  by  both  of  the  judges  so  ap- 
pointed sitting  as  sudi  Court  apart  from  the  Lord 
Chancellor,  either  in  his  absence  from  the  ssid 
Court  <^  Chancery,  or  during  the  same  time  as  be 
is  sitting  in  such  court :  Provided  always,  that  the 
Lord  Chancellor  shall  and  may  also  while  sitting 
alone  or  apart  from  such  two  judges  have  and  exer- 
cise the  Hke  jurisdiction,  powers,  and  authorities,  as 
well  as  all  such  other  jurisdiction,  powers,  and  au- 
thorities as  might  have  been  exerdsied  by  the  Lord 
Chancellor  if  this  Act  had  not  been  passed. 

12.  Lord  Chancellor  to  regulate  littingt  and 
butinett  of  Court  qf  Appeal.  —  The  Lord  Chan- 
cellor shau  fix  the  times  at  which  the  two  judges 
of  the  said  Court  of  Appeal  appointed  under  this 
Act,  or  either  of  them,  shall  sit  iritii  the  Lord 
Chancellor,  and  at  which  such  two  judges  shall  sit 
apart  from  him  as  such  Court  of  Appeal,  and  also 
what  appeals  and  matters  now  usually  heard  and 
determined  by  the  Lord  Chancellor,  and  hereby 
made  sul^ect  to  the  jurisdiction  of  the  said  Court  of 
Appeal,  shidl  be  heard  and  determined  by  such 
Court  when  the  Lord  Chancdlor  is  sitting  with  the 
said  Judges  to  be  appointed  under  this  Act,  or  one 
of  them,  and  by  such  judges  when  sitting  apart  from 
sudi  Lord  Chancellor,  and  by  such  Lord  Chancellor 
when  sitting  alone,  respectivdy,  and  generally  may 
make  such  alterations  as  to  him  may  seem  proper 
for  dividing  and  regulating  the  bnsinees  of  the  said 
Court  of  Appeal,  and  for  the  attendance  of  a  regis- 
trar of  the  said  Court  of  Chancery  at  the  sittings  of 
the  said  Court  of  Appeal. 

13.  Saving  of  the  minitlerial  and  certain  other 
powert  of  the  Lord  Chancellor. — Nothing  herein 
contained  shall  afiect  any  of  the  powers,  duties,  or 
authorities  attached  to  the  office  ef  Lord  Chancellor, 
or  exercised  by  the  Lord  Chancellor  as  Keeper  of 
the  Great  Seal,  except  the  powers,  authorities,  and 
duties  which  aie  exercised  and  performed  by  him 
acting  as  a  jndge  in  the  said  Court  of  (Chancery, 
dtlier  by  virtoe  o(  his  ordinary  jurisdiction  or  of  any 
statute,  and  the  miniaterial  powers  and  aathorities 
incident  tliereto  nspeotively,  or  affect  the  powers, 
authorities,  and  duties  of  the  Lord  Chancellor,  under 
and  by  virtue  of  any  apixnntment  under  the  sign 
manual  of  the  Crown,  as  having  the  custody  of  tiie 
persons  and  estates  of  persons  found  idiot,  lunatic, 
or  of  unsound  mind,  or  in  relation  to  letters  patent, 
giants,  or  writings  passed  or  to  be  passed  under  the 
Great  Seal  of  the  United  Kingdom,  or  the  revocation 
of  such  letters  patent,  grants,  or  writings,  or  the 
powen  and  authorities  of  the  Lord  Chancellor  in 
right  or  on  behalf  of  her  Majesty  as  visitor  of  any 
charity  or  other  foundation,  or  the  powers  of  the 
Lord  Chancellor  of  appointment  to  or  removal  from 
or  otherwise  in  relation  to  offices  in  the  Court  of 
Chanoenr,  or  other  offices,  save  as  herein  specially 
provided,  or  the  powers  of  the  Lord  Chancellor  to 
direct  and  regulate  the  sittings  and  duties  of  the 
Viee-Chancellors,  or  any  powers  of  the  Lord  Chan- 
cellor (whether  to  be  exercised  by  the  Lord  Chan- 
cellor alone,  or  with  the  concurrence  or  advice  or 
consent  of  the  Master  of  the  Rolls,  or  of  the  Master 
of  the  Soils  and  the  Vice-ChanceBors,  or  otherwise), 
to  make  rules  or  orders  for  regulating  the  practice, 
proceedings,  and  business  of  the  Court  of  Coanoary, 
or  the  business  or  duties  of  any  of  the  offices  or 
offices  of  such  Court ;  and  in  all  cases  where  the 
concurrence,  advice,  or  consent  of  the  Master  of  the 
Rolls  and  of  one  of  the  Vice- Chancellors,  or  of  either 
of  them,  shall  be  requisite  for  the  making  of  such 
rules  or  orders,  the  concurrence,  advice,  or  consent 
of  one  of  the  judges  appointed  by  virtue  of  this  Act 
may  be  substitatad  for  that  of  the  Master  of  the 
Rolls  or  of  sndi  Vice-Cbitncellor. 

14.  One  qf  the  judget  qflhe  Court  qf  Appeal  may 
sit  for  Matter  of  RolU  or  Vice-ChanceUor  during 
hit  temporary  abience.— In  case  the  Master  of  the 
Rolls  or  any  Vice-Chaiioellor  of  the  High  Court  of 


Chancery  shall  be  prevented  by  ittness  or  ■ 
firom  sitting  at  any  time  when,  according  to  onEaar! 
course  his  Court  would  be  open,  the  Lonl  ChaiKVffla 
may,  by  writing  under  his  lund,  from  tine  to  IZMe, 
so  often  as  occasion  may  require,  antlioriBe  one  cf 
the  judges  of  the  said  Coort  of  Appeal  to  sit  hr  the 
hearing  and  determining  of  causes  and  mattm  in. 
lien  of  the  Master  of  the  RoUs  or  audi  Viee-Ckai- 
cellor,  and  the  jndge  sitting  under  snch  anthoritj  k 
aforesaid  may,  for  the  purpose  of  dispusiug  of  anj 
cause  or  matter  which  has  been  partty  heard  by  bin, 
continue  such  his  dttiags,  notaillistaiwlhig  the 
Master  of  the  Rolls  or  Vue-ChanoaOar  in  wbaae 
stead  he  has  parUy  heard  such  cause  or  mattrr  aai 
also  be  sitting  for  the  hearing  of  other  caoaes  or 
matters ;  and  all  decrees  and  orden  made  by  sack 
jndge  in  pmsoance  of  sodi  anthotity  afaaU  be  of  8ic 
same  eCfoet  and  validity  and  subject  to  revisiaa  sad 
appeal,  in  thesamemaanerin  all  respeeiaasif  made 
by  the  Master  of  the  Rolls  or  Vk»-Chaoedar,  as 
the  case  may  be :  Provided  always,  that  sbA  jadge 
shaD  not  sit  as  a  judge  of  the  said  Coort  of  Aspcal 
upon  any  appeal  from  any  deaee  or  order  aadeby 
huasdf. 

15.  Judget  <^  Court  qf  Appeal,  if  prioy  rsiail 
lort,  tobeqf  the  judicial  cowutUtee. — Every  petaaa 
holding  or  who  has  held  the  office  of  a  judge  of  the 
Court  of  Appeal  in  Chancery  Aall,  if  a  meoiber  ol 
her  Majesty  s  Privy  Council,  be  a  neatber  of  tkr 
Judicial  Committee  of  the  Privy  CooadL 

16.  JV6  maUer  to  be  heard,  See.  *y  JmHiM  Omt- 
mittee  unlett  three  membert  are  prtaemt,  entamt 
qf  Lord  Pretident.— So  much  of  ate  Act  of  Die  SH- 
sion  bolden  in  tiie  third  and  fbnrth  yaam  of  Eag 
William  the  Fourth,  chu>ter  forty'Kne,  as  prariles 
that  DO  matter  shaU  be  heaid,  nor  shall  uMr 
report,  or  lecommefidstion  be  made,  by  tbeii 
Committee  of  the  Privy  Coondl,  in  |iaisosau]  at 
that  Act,  imless  in  the  presence  of  at  least  bar 
members  of  the  said  committee,  shall  be  repeded; 
and  no  matter  shall  be  heard,  nor  shall  any  orler, 
repnt,  or  reoommendataan  be  made,  by  the  mU 
Jndidal  Committee,  in  parsnanea  of  tin  mid  Aat  ar 
any  other  Act,  unless  in  the  prnanoe  of  at  least 
three  members  of  the  said  committee,  ezdnsvs  of 
the  Lord  Preddent  of  her  Majesty's  Privy  Coaadl 
for  the  time  being. 

17.  Prooiiian  at  to  Lord  ChmteaUar't  aaivy. 
2  4-3  Wm.  4.  c.  122.— From  and  aftar  the  elevaMii 
day  of  October,  one  tbooaand  ei^  baadrad  aad 
fi%-one,  the  salaiy  of  the  Lord  Chaaceilor  shafl  be 
the  net  yearly  sum  of  ten  thonssnH  pooads;  imi 
there  shsll  be  deducted  ftom  the  yearly  sum  pejMi 
to  the  Lord  ChaneeUor  andsT  the  Art  of  thassMssa 
holden  in  the  second  sod  dnnl  yaaiB  of  Kiag  WifiMB 
the  Fourth,  cfaapter.ooehundiedaadtwcBty-two,lhe 
amount  of  any  salary  or  sum  whidi  far  thetiim  hring 
may  be  payable  to  the  Lord  Chancdlagr  aa  Speaker 
of  the  House  of  Lords,  so  that  sudi  vcariy  sob 
only  shall  be  paid  by  the  Goremor  and  Ciiiiipaaj  of 
the  Bank  of  England,  to  the  Lord  ChsaeeUar,  mia 
and  accoidtngito  the  provisions  of  the  said  Ast,ai 
with  the  salary  or  sum  certified  (as  bereiiiafier  maa- 
tioned)  to  be  payable  to  the  Lord  Chancellor  assatk 
Speaker  shall  oe  suffldent  to  make  op  the  netyeariy 
sum  of  ten  thousand  pounds;  and  the  clerk  esaistsat 
of  the  Failiamcnto  shall  on  or  before  Oia  ikiiiart 
da;  of  October,  one  thoosand  eight  handled  aad 
fifty-one,  and  from  time  to  time,  ao  often  as  &e 
salary  or  sum  payable  to  the  Lord  ChaaodqE 
as  such  Speaker  is  altered,  certified  in  wriliag 
under  the  hand  of  such  derk  aswstaat.  to  ilir 
said  Governor  and  Company,  the  amonat  of  tkc 
salary  or  sum  for  the  time  being  payable  tathe  XiBfi 
Chancellor  as  snch  Speaker. 

18.  Salary  of  the  Matter  qf  the  BoUt  redmeed  ta 
6,000/. ;  7  Wm.  iicl  Viet.  c.  46.— Ftom  and  after 
the  deventii  day  of  October,  one  thoosand  eialt 
hundred  and  fifty-one,  in  Ueo  of  the  sslary  pamdUs 
to  the  MMtar  of  the  RoUs  under  Oe  Act  of  <te 
session  holdso  in  the  seventh  year  of  King  W3~ 
liam  the  Fourth,  and  die  first  year  of  her  lla. 
jesty,  chapter  forty-six,  there  shall  be  paid,  for 
the  sabry  of  the  Master  of  the  Rolls  for  the  taae 
being,  oot  of  the  fund,  on  the  days,  and  aecoadiak 
to  the  proviskms  mentioiied  and  contained  ia  On 
said  Act,  the  annual  sum  of  dx  thooaaad  i 
free  and  clear  from  all  taxes  and  deductieus. 

19.  Salary  e/  6,000/.  to  be  paid  to  each  qf  tt« 
judget  qfthe  Court  of  Appeal  appointed  under  Hba 
Act  out  of  the  interett  and  dividendt  ariaimg  Jr»m 
tuitor^  fund. — Out  of  the  interest  and  dividcMk 
that  have  ariaen  or  may  hereafter  arise  froaa  the 
Government  or  Parliamentary  securities  now  ar 
hereafter  to  be  placed  in  the  name  of  the  Aooooat- 
ant-Oeneral  of  the  Court  of  Chancar  to  the  two 
accounts,  intitnled  "  Aeooont  of  Moneys  placed  a« 
for  the  Benefit  and  better  Sseority  of  the  Soimar 
the  Hi^h  Court  of  Chaaceiy,"  and 
Securities  purchased  with  soqdus  Interprt 
from  Securities  carried  to  an  account  of  moocm 
placed  out  for  the  benefit  and  further  Secnrity  of  the 
Sniton  ef  the  high  Court  of  Chanoery,"  or  either  af 
them,  there  shall  be  paid  (bat  sabjac^  and  wilhaat 
prejndioe  to  the  payneot  of  sU  salariea  ar  — law  of 
money  by  any  fonner  Act  or  Acts  now  in  fi>road>> 
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neted  or  aatboriMd  to  be  paid  thnwont),  bf  the 
Goiwaor  and  Com|wiqr  of  the  Bank  of  Bnclaiid,  bjr 
TJitMof  tar  order  or  orders  of  the  Lord  Cbanc^lor 
to  be  iMde  from  tfaae  to  time  fbr  that  porpoae, 
irtttWDt  may  draft  from  the  Aocoantant-General,  the 
net  yevly  aalary  of  nz  tbooMod  pooads  to  eadi  of 
thajodgeeof  the  said  Court  of  Appeal  for  the  time 
bdarappomtedonderthisActiflie  net  year!]' salwT  of 
four  UBndred  pomds  to  his  secretary,  the  net  yearly 
salary  of  two  hundred  and  fifty  pounds  to  bis  u^er, 
the  net  yeai^  salary  of  one  hundred  poonds  to  his 
tratnbsarer ;  and  also  a  sum  of  forty  pounds  per 
anansm  to  each  of  the  persons  appointed  or  to  be 
appointed  under  die  Act  of  the  session  Ixdden  in  tlw 
fiMeth  year  of  therein  of  King  George  the  Third, 
chapter  one  hundred  and  sizty-wnr,  tad  nader  the 
Aet  of  the  session  holden  in  the  fifth  year  of  her  Ma- 
jesty, ohapter  iire,  to  keep  order  in  the  courts 
thsreb  mentioued,  and  in  addition  to  the  salary  of 
forty  pounds  thereby  provided ;  all  such  payments 
to  b«  made  rsspeetiTely  on  the  days  and  aooerding  to 
the  provisions  as  to  proportionate  parts  thereof 
respectf  rely  and  otherwise  mentioned  ttai  contained 
in  tke  said  last-mentianed  Act  in  relation  to  the  sala- 
riaaof  the  Vioe-Chanedlois  and  offloen  appointed 
nndar  sadi  Aet. 

20.  Powtr  to  her  Mfytly  to  grtmt  an  ammtfy  to 
taeh  t)f  nehjudgtt  on  khferignatfon. — It  shall  be 
lawftal  for  her  luiesty,  by  letters  patent  under  the 
Great  Seal  of  the  Untted  Kingdom,  to  grant  to  any 
pcnon  appointed  to  and  executing  the  office  of  a 
judge  of  the  said  Court  of  Appeal  in  pursuance  of 
thii  Act,  an  annnity  not  exceeding  three  thousand 
■even  hundred  and  fifty  pounds,  to  commence  and 
take  effect  immediately  after  the  period  when  the 
penon  to  whom  such  annuity  is  granted  resigns  his 
'Office,  and  to  oontinae  tnm  thenceforth  during  the 
natnnd  life  of  toA  person ;  and  sudi  anmdty  shdl 
be  issued  and  payaUe  out  of  and  disiged  upon  the 
coMolidatsd  Amd  of  the  United  Kingdom,  after  pay- 
ing or  reaerriog  sufficient  to  pay  ul  such  sums  of 
money  as  by  any  Acts  of  Pariiament  now  in  force 
have  oeen  directed  to  be  paid  thereout,  but  with 
praoedenoe  to  aU  other  payments  wfaidh  shsfl  here- 
after be  charged  thereupon ;  and  such  annnity  shall 
be  paid  on  toe  days  and  according  to  the  provisions 
mentioned  and  contained  in  the  said  Act  of  the  fifth 
year  of  her  Mqesty,  in  relation  to  the  annuities 
gmted  on  resignation  of  office  to  the  Viee-Chm- 
edloes  a)9oiBtsd  under  that  Act:  Provided  always, 
that  it  shall  be  lawfU  for  her  Migesty  to  limit  the 
duration  of  such  annnitf  or  any  par*  ttiereof  to  such 
periods  of  time  during  the  natural  lifta  of  sudi  person 
as  h*  shall  not  ezeiraw  Tany  office  of  profit  under 
he*  M^esty,  so  that  saeh  annuity,  togettier  with  the 
profits  of  such  office,  shdl  together  not  exceed  the 
said  sum  of  three  thousand  seven  hundred  md  fifty 
posmds ;  Provided  also,  that  no  annnity  granted  to 
any  penon  having  executed  the  said  offios  of  a  judge 
of  the  said  Court  of  Appeal  shall  be  valid  unless 
sneh  person  have  held  saoh  office  for  the  period  of 
fifteen  years,  or  have  held  such  office,  and  any  of  the 
offices  of  Master  of  the  Bolls,  Vice-Cbancellor,  or 
judge  of  one  of  her  M^teety's  Superior  Courts  of 
Oxamon  har  at  Westminster,  for  periods  amount- 
ing togetiier  to  fifteen  years,  or  be  afferted  with 
■oaa  pennanent  iafirmRy  disabliog  him  from  the 
due  execution  of  bis  office,  which  shall  be  distinctly 
recited  in  the  said  grant. 

21.  lArd  C*a»eeUor  tmptmtrtd,  {/*  h»  thbUe  it 
ntet—arr.  to  «PfO>»t  <m  cM&Uuud  regiilrttr.— It 
shall  be  lawful  for  the  Lord  Chancellor  (in  case  it 
shall  hereafter  appear  to  be  necessary)  bv  writing 
under  his  hand  to  appoint  one  additional  regktrar  S( 
th»  Court  of  Chaooary,  and  from  time  to  time  to  fill 
up  any  vacancy  in  the  said  office ;  and  the  person  to 
be  appointed  such  additional  registrar  sball  bethe 
semor  of  the  derks  to  the  registrars  of  the  said 
C«aft  for  the  time  beiiv,  to  whom  no  suffldeot  ob- 
jeetion  to  the  satisfaction  of  the  Lord  Chaaeellor 
shall  be  made ;  and  suah  additioaal  le^islsar  shall 
rank  next  after  the  junior  of  the  registinrs  for  the 
time  being  appointed  under  tiie  Act  of  the  fifth  year 
of  the  reign  of  her  prassnt  Maiesty,  diapter  five, 
and  shall  personaUy  do  and  perform  all  the  duties 
•M  bsm  and  enjoy  all  the  r%fats  aad  privileges  be- 
loaging  to  the  office  of  registoar,  and  sbdl  be  sub- 
jeet  to  the  several  previsions  and  penalties  oontained 
m  tte  said  Act  relating  to  the  registrars  of  the  said 
Court,  and  be  entitled,  in  ease  of  permanent  in- 
Bnttity  or  after  continuance  in  office  for  forty  yean, 
tothe  like  annnity  as  if  he  had  been  aapointed 
JJiistrar  in  and  by  the  said  Aet:  provided  always, 
uat  the  acceptance  of  the  office  of  additional  regis- 
"*f  by  anch  seaior  derk  for  the  time  bdng  shall  be 
^nthout preiadioe  to  all  his  rights  of  suoosasioato 
the  ofka  of  registrar  undsr  the  said  Act. 

88.  SaUay  ^  lueh  rtgkirm-  to  ie  paid  ont  b/ 
*«*»rs'  flmd.—Oni  of  the  fund  placed  to  the  credit 
or  the  aeconnfamt-geneml  of  the  said  Court,  inti- 
toW  "  The  Suitors'  Fee  Fond  Account."  or  tiie 
other  funds  charged  with  and  made  liable  for  the 
payinMit  of  the  salarias  of  the  present  registrars, 
««re  shall  be  pud  to  such  additioaal  registrar  from 
™**Me  of  his  appciDtmeot  the  salary  or  net  yearly 
*<»>>  of  one  thousand  two  hundred  and  fifty  pounds. 


and  also,  so  long  as  he  shall  be  liable  for  the  ex- 
penses of  writing  and  copying  the  decrees  and  orders, 
and  the  minutes  of  the  deaeea  and  orders  of  the 
said  Court,  the  yearly  sum  of  one  hundred  pounds, 
on  the  days  and  in  the  manner  provided  by  the  said 
Act  of  the  fifth  year  of  the  reign  of  her  present 
Majesty,  chapter  five,  with  respect  to  the  payment 
of  tiie  salaries  of  the  present  registrars. 

23.  Additional  talarg  to  eleventh  derk  to  the 
regittrart. — In  the  event  of  the  appointment  of 
such  additional  registrar  there  shall  De  paid  to  the 
eleventh  derk  to  the  registrars  for  the  time  being, 
from  the  date  of  such  appointment,  out  of  the  said 
fund,  intituled  "The  Suitors'  Fee  Fund,"  or  such 
other  fnn^  as  aforesaid,  the  same  salary  or  yearly 
sum,  aad  on  the  same  days  and  in  the  same  manner 
as  by  the  said  Act  of  the  fifth  year  of  the  reign  of  her 
present  Mejestj,  chapter  five,  is  appointed  and  di- 
rectedto  be  paid  to  the  seventh,  o^ith,  ninth,  and 
tenth  derks  to  the  registrars. 

24.  Inttrprtlalion  (tf  term  "Lord  ChmteeUor." 
— In  the  construction  of  tiiis  Act,  unless  sudi  mean- 
ing be  repugnant  to  or  inconsistent  with  the  con- 
text, the  expression  "  Lord  Chancellar"  shidl  mean 
and  indade  the  Lord  High  Chancellor  of  Great 
Britain,  and  the  Lord  Kwper  or  Lords  Commis- 
sioners of  the  Great  Seal  of  the  United  Kingdom, 
for  the  time  being. 

Cap.  LXXXIV. 
An  Act  to  alter  and  amend  an  Act  empowering  tiie 
Canterbury   Association   to  dispose  of   certain 
Lands  in  New  Zeaknd.  (Aug.  7, 1851.) 

Cap.  LXXXV. 
An  Act  frnrtiier  to  amend  an  Act  of  the  Sixth  Year 
of  King  William  the  Fourth,  to  consolidate  and 
amend  the  Laws  relating  to  the  Constabulny 
Force  in  Ireland.  (Aug.  7,  1851.) 

Cap.  LXXXVI. 
An  Act  to  regulate  the  Affairs  of  certain  Settle- 
ments established  by  the  New  Zealand  Company 
in  New  Zealand.  (Aug.  7, 1851.) 

Oaf.  LXXXVII. 
An  Act  to  regulate  certain  Proceedings  in  relation 
to  the  Elections  ot   Representative  Peers  fbr 
Scotland.  (Aug.  7,  1851.) 

Cap.  LXXXVin. 
An  Act  fbr  amen£ng  the  several  Acts  for  the  Re- 
gn]ati<m  of  Attorneys  and  Solidtors. 

(Aug.  7,  1851.) 
W^  Hive  this  statute  entire. 
1  4*2  Oeo.  4,  c.  48--3  Geo.  4,  c.  16-8  «>9  VM. 
e.  66. — Whereas  by  an  Act  pasaed  in  tite  session  of 
ParUment  hdd  in  the  first  and  second  years  of  the 
reign  of  his  late  Mqesty  king  George  the  Pourtii, 
intunled  "  An  Act  to  amend  the  sevenl  Acts  for  the 
Regulation  of  Attorneys  and  Stdidbns,"  and  which 
was  afterwarda  ameaM  by  aa  Act  passed  in  the 
third  year  of  the  reign  of  his  said  late  M^esty  king 
George  the  Fourth,  intituled  "  An  Act  to  amend  an 
Act  made  in  the  last  Session  of  FMiament,  for 
amending  the  several  Ada  far  the  Regulation  of 
Attorneys  and  Sdidtors,"  provisioD  wss  made  for 
faciUtating  the  admission  of  gradnatee  of  the  Uni- 
vcsaitiia  m  Oxford,  Cambridge,  and  Dublin,  and  the 
pupils  of  practising  barristers  and  of  certificated 
special  pleaders,'  as  attorneys  and  solicitors  of  tiie 
Courts  of  Law  and  Equity,  in  manno'  and  upon  the 
coaditions  in  tiie  said  Acts  mentioned :  and  whereas 
by  an  Act  of  the  sixth  and  seventii  years  of  her  pre- 
sent Majesty's  reiaa,  chapter  seventy 'three,  the  said 
redtad  Acts  have  been  repealed,  except  so  far  as  the 
attomeysaad  soUdtors  of  Ireland  are  affected  thereby, 
but  the  same  are  still  in  fsree  as  regards  Irdand 
and  the  attorneys  aad  solidtors  of  Ireland:  and 
whereas  siaoe  the  paadngof  the  said  rsdted  Acts  the 
Quscd's  Colleges  of  Belnst,  Cork,  and  Galway  have 
been  foanded  by  letters  patent  of  her  Muesty  Queen 
Vietoris,  under  the  Great  Seal  of  Irehmd,  under  the 
auOority  of  an  Act  passed  in  a  session  of  Pariiament 
held  in  Uie  eightii  and  ninth  jreaisof  the  reign  of  her 
Mqeety  Queen  Victoria,  intituled  "An  Act  to  en- 
able her  Majesty  to  endow  new  Colleges  for  the 
Advaacement  of  Learning  in  Ireland :"  and  wbeiees 
by  tiie  said  letters  patent  a  fiKsolty  of  law  has  been 
established  in  eadi  of  the  said  Queen's  Colleges : 
and  whereas  since  tiie  passing  of  the  last-mentioDed 
Act,  a  body  politic  and  corporate  has  been  ooasti- 
tttted  by  the  royal  charter  of  her  Maiesty  Qaeen 
Victoiia,  under  and  by  the  name  of  "  llie  Queen's 
University  in  Ireland :"  and  whereas  it  is  expedient 
that  certain  of  the  provisions  now  in  force  of  the  said 
twoftrst-redted  Acta  should  be  extended  to  students 
who  have  obtained,  or  shall  hereafter  obtain,  the 
demree  of  Badielor  of  Arts  or  the  degree  of  Bachelor 
of  Laws  in  the  said  Queen's  University  in  Ireland, 
and  to  students  of  tiie  Univenity  of  Dublin,  OTof 
the  said  Queen's  Colleges  who  have  attended,  and 
who  shall  attend,  the  lectores  of  the  professors  of  the 
faculty  of  law  in  the  said  Univenity  of  Dublin,  or 
any  M  ti>e  said  Quean's  Colleges :  Be  it  tiierefore 
enacted  by  the  Queen's  most  excellent  Msjesty,  by 
and  witii  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present 


Parliament  assemblsdi  aad  by  the  antharity  of  th* 
same, 

1.  Prmiiionnff  rteUed  Aet*  rotating  to  the  ad- 
nnssion  and  enrolmtnt  at  attomevt  qfBaeftehra  ^ 
Art*  or  Lain  at  VnNin,  eattended  to  degre*  tfBi' 
chelor  of  Arte  and  o/Lawe  in  Queen' I'.Unitmiitpim 
Ireland.— Tb»t  from  and  after  the  pasdng  of  tUs 
Aetall  the  provisions,  regulalioBS,  conditions,  and 
restrictions  of  the  said  two  first-radted  Aeto  now  in 
force  (as  regards  that  part  of  the  United  Kingdom  oC 
Great  Britain  and  Ireland,  and  the  attorneys  or 
solidton  of  Ireland),  for  or  relating  to  the  admissioa 
and  enrolment  as  attorneys  and  soudton  of  persona 
who  have  taken  or  shall  hereafter  take  the  degree  of 
Bachelor'of  Arts  or  Bachelor  of  Laws  in  the  Univer> 
sity  of  Dublin,  shall  extend  and  be  applicable  to  tiie 
admission  and  enrolment  as  attorneys  and  solidton 
of  all  persons  who  have  taken  or  shall  hereafter  tiJca  - 
the  degree  of  Badielor  of  Arts  or  the  degree  of 
Bacbdor  of  Laws  in  the  said  Quean's  Uaivoiity  la 
Ireland,  as  fully  and  ethctudly  as  if  the  said  body 
politic  and  corporate  called  "The  Queen's  Univer-  ' 
sity  in  Irdaod"  had  been  constituted  and  founded 
at  the  time  of  the  passing  of  the  said  Acts,  and  ha4 
been  therdn  named,  tof;ether  with  the  said  Univer- 
sity of  Dublin,  and  as  if  the  degree  of  Bacbdor  of 
Alts  and  the  degree  of  Bachelor  of  Laws  of  the  sail 
Queen's  University  had  bees  in  the  said  Acte  named 
together  with  the  degrees  of  Badidor  of  Arts  and 
Bachelor  of  Laws  of  the  said  Univenity  of  Dublin. 

2.  Certain  proviiiimi  ^farmer  Acts  a*  to  pat' 
eon*  bonndforfiv*  year*,  ife.  extended  to  itnaant* 
of  Queen'*  College*  atttnding  lecture*  and  pa**ing 
examination*  injaeultg  of  law  dttring  two  eolleffiai* 
peart. — That  every  person  who,  as  a  matriculated  or  • 
or  as  a  non-matriculated  student  of  the  Universitv  dT 
Dublin  or  of  any  of  the  said  Queen's  Colleges,  shall 
have  attended  or  shall  attend  any  prescnbad  Iee> 
tures,  and  shall  have  pasaed  or  shall  pass  any  pre* 
scribed  examinations  of  the  professore  of  the  ncnlty 
of  law  in  the  said  University  of  Dublin  or  in  any  at 
the  said  Queen's  Colleges  for  a  period  of  two  colle> 
giate  years,  and  who  shall  have  duly  [served  a*  aa 
apprentice  or  clerk,  by  contract  in  writing,  duly 
stamped  at  or  before  the  signing  thereof,  or  vritiila 
six  months  after,  for  the  t»m  of  four  years,  in  lika 
manner  as  by  the  provisioos  now  in  force  of  the  said 
two  herdn-before  first-recited  Acts  is  directed  re> 
specting  the  service  for  the  term  of  five  yean,  shall. 
at  aay  time  after  the  expiration  of  five  yean  from  ' 
the  eoameaoeaient  of  such  attendance  on  lectureSk 
or  of  such  period  of  service,  which  shall  fint  happo^ 
be  qualified  to  be  sworn  and  to  be  admitted  as  an 
attorney  or  solidtor  respectively,  according  to  thA 
nature  of  his  service,  of  thesevoral  and  respective 
Superior  Courts  of  Law  or  Equity  in  Ireland,  as  Itelly 
ana  effectually  to  all  intents  and  purposes  as  amy 
person  having  been  bound  and  having  served  ftva 
yean  is  qualified  to  be  sworn  and  to  be  adaittadcv 
enroUed  an  attorney  or  solidtor  under  or  by  virtoa 
of  any  Act  w  Acta  bow  in  force  for  the  relation  al 
attorneys  or  solidton  in  Ireland,  anything  in  the 
said  Acte  or  any  of  them  to  the  contrary  in  anywise 
notwithstanding. 

3.  Privilege*  given  hy  recited  Aet  to  Baehtlor* 
qfArl*  or  v' Law*  in  univertilie*  qf  Oxford,  Cam- 
bridge, Dublin,  Sc'-  "  '"  attorney^  admi**ion  i» 
Bngland,  extended  to  Bachelor*  tffArt*  or  Law*  i» 
the  Queen'*  University. —And  whereas,  under  the 
provisions  of  the  said  recited  Act  of  the  uxtb  and  - 
seventli  yean  of  her  present  Miyesty,  certain  privi. 
le^es  were  granted  to  any  person  seeking  to  be  ad« 
mitted  ana  enrolled  as  an  attorney  or  solidtor  in 
England  or  Wales,  and  who  shall  have  taken  or 
who  shall  take  the  degree  of  Bachelor  of  Arts  witlun 
six  yean  after  his  matriculation,  or  the  degree  of 
Bacbdor  of  Laws  within  eight  yean  after  his  matri< 
culation,  in  the  Universitir  of  Oxford,  or  of  Cam- 
bridge, or  of  Dublin,  or  of  Durham,  or  of  London, 
and  who  shall  in  manner  thoein  menttoaed  be 
bound  by  oontraot  in  writiag  to  serve  as  a  derk  to  a 
praotiaing  attorney  or  souottor  in  England  a* 
Wales,  and  shall  nave  continued  in  sudi  service 
and  have  been  employed  as  in  the  said  Act  re- 
spectively mentioned,  and  been  examined  and 
sworn  as  in  the  said  Aet  directed :  be  it  eaaeted, 
that  the  like  privileges,  sabject  to  the  like  regula* 
tions,  conditims,  and  restrtetions,  shall  be  exteadad 
to  persons  who  shall  have  taken  the  degree  of  Ba- 
chdorof  ArUor  Bachelor  ofLaws  in  the  said  Queen's 
Univenity,  as  if  the  said  Queen's  University,  and 
the  degree  of  Bachelor  of  Arte  and  the  depee  at 
Bachelor  ofLawsof  thesaidQueea'sUnivertity,  had 
been  in  the  said  Act  named  together  with  the  saU 
Universities  of  Oxford,  Cambridge,  Dublin,  and 
Durham,  and  London,  and  with  the  degreesof  Ba- 
dielor of  Arte  and  Bachelor  ofLaws  in  the  said  Uni- 
versities of  Oxford,  Cambridge,  Dublin,  Durham,  or 
London. 

4.  CerHSealatifVice-Chanttllor  qf  Dublin  Uni' 
vtreity.  See.  or  of  daan  of  faculty,  toben^teitnt 
evidence. — Provided  always,  that  tne  Court  or  other 
suffident  authority  in  Ireland  to  whom  any  such 
student  shall  apply  to  be  admitted  as  an  attorney  or 
solidtor  shall  receive  the  certificate  of  the  Vio».  ■ 
Chancellor  of  the  University  of  Dublin,  or  such  other 
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oeortificate  u  shall  be  appointed  by  the  board  of 
■enior  fellowi  of  tiie  said  nniTersity,  or  of  the  dean 
of  the  Escnlty  of  lair  for  the  time  being  of  any  of  the 
■aid  Queen's  coUeges,  as  sufficient  evidence  of  the 
Btndent  named  in  soch  oertificata  having  doly 
attended  the  prescribed  lectures,  and  passed  the 
prescribed  examinations  of  the  professors  of  the 
ftenlty  of  law  in  sudi  coUwe  for  the  said  period 
of  two  collegiate  years,  and  of  the  time  of  the  com- 
mencement of  the  attendance  of  sach  student  upon 
snoh  lectures. 

CAP.  LXXXIX. 
An  Act  to  amend  the  Metropolitan  Interment  Act, 
1850,  and  to  authorise  the  advance  of  Public 
Money  to  a  limited  Amonot  for  the  Purposes  of 
the  said  Act.  (Ans- 7, 1851.) 

CAP.  XC. 
An  Act  for  the  better  Collection  of  Fines,  Penalties, 
Issues,   Amerciaments,   and  forfeited  Recogni- 
■anoaa  in  Ireland.  (Ang.  7,  1851.) 

CAP.  XCI. 
Aa  Act  to  authorise  the  Application  of  Advances 
(out  of  Money  now  authorised  to  be  advanced  for 
the  Improvement  of  Landed  Property)  to  facili- 
tate Emigration  from  certain  distressed  Districts 
of  Scotland.  (Aug.  7, 1851.) 

Cap.  XCII. 
Aa  Act  to  consolidate  and  amend  the  Acts  relating 
to  certain  Offences  and  other  Matters  as  to  which 
Jnstioes  of  the  Peace  exercise  Summary  Juris- 
diction in  Ireland.  (Aog.  7,  1851.) 

Cap.XCIII. 

An  Act  to  consolidate  and  amend  the  Acts  regu- 
lating the  Proceedings  at  Petty  Sessions,  and  the 
Duties  of  Jnstioes  of  the  Peace  out  of  Quarter 
Sessions,  in  Ireland.  (Ang.  7, 1851.) 

Cap.  XCrV. 

An  Act  to  define  and  amend  the  Mineral  Customs 
of  certain  Parts  of  the  Hundred  of  High  Peak, 
in  Om  Connty  of  Derby,  Part  of  the  Possession* 
ot  her  Majesty's  Duchy  of  Lancaster ;  to  make 
Provision  for  the  better  Administration  of  Justice 
in  the  Barmote  Courts  therein ;  and  to  improve 
the  Practice  and  Proceedings  of  tlie  said  Court. 
(Aug.  7,  1851.) 
Cap.  XCV. 
An  Act  for  transferring  the  Duties  of  paving,  light- 
ing, watering,  and  cleansing  Parts  of  the  Crown 
Estate  in  the  District  of  the  Regent's  Park  and 
certain  Streets  and  Places  in  Westminster  from 
the  Commissionen  acting  nnder  several  Acts  of 
tlieir  late  Majcstias  King  George  the  Fourth  and 
Ktag  ^^lliam  the  Fourth  to  the  Parishes ;  and 
Iter  transferring  the  Jurisdiction  of  the  said  Com- 
missioners over  certain  other  Places  in  West- 
minster to  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings ;  and  for  other  Pur- 
poses. (Aug.  7, 1851.) 


THE  MAGISTRATE, 

AVS  PAXOOHUL  iSD  XCiriOIFAL  LAWXSB. 

Am  abttract  of  a  nsefnl  statute  to  amend  tfae 
laws  relating  to  the  regulation  of  steam  navi- 
Ijation,  and  to  the  boata  and  lights  to  be  car- 
ried by  aea-going  vessels,  appears  in  our  last 
number,  17  Law  T.  236  (outside).  Owing  to 
ita  extreme  length,  and  the  limited  interest 
which  it  affects,  we  did  not  insert  it  entire. 
Some  Teiy  important  alterations  in  the  law 
are  nererthelMS  made,  with  reference  to  the 
mrvey  and  build  of  steam-Teasels,  the  regula- 
tion at  the  number  and  control  of  passengers, 
tiie  provision  of  boats,  and  the  use  of  lights  to 
prevent  collisions.  Misdemeanors  or  offences 
are  to  proceed  by  information  or  indictment 
before  •  magistrate,  by  direction  of  the  Commis- 
doners  of  Customs  or  of  the  Board  of  Trade. 
An  appeal  ia  given  to  the  Quarter  Sessions, 
and  there  ia  provision  that  procecNiings  shall 
not  be  void  because  of  informality,  neither 
■hall  any  case  be  removable  by  eertiorari, 
^together  this  promisee  to  be  a  statute  which 
mil  prove  eminently  serviceable  in  its  opera- 
tion. By  chapter  55  of  the  New  Statutes,  17 
LawT.  235  (ontaide),  the  Metropolitan  Sewers 
Act,  the  Act  of  1849,  is  extended  and  to  con- 
tinue in  force  for  one  year.  New  powers  are 
also  therein  taken  for  the  appointment  of  a 
chairman,  with  a  salary  of  I,000{.  per  annum, 
and  a  deputy  chairman,  with  regulations  aa  to 
the  conititntKm  of  a  quorum  Of  the  board. 


THE  LAW  RELATING  TO  LICENCES  FOR  grant  one,  ou^ht  to  be  £stincdy  expressed  on  the 
m..Tc.T#i   .  »T.^  r^ .  ^mT....^  jjjgg  gf  jjjg  noUoe  or  of  the  licence,  in  order,  on  the 

one  hand,  thattheCoort  maybeable  to  jadgeoftte 
legality  as  well  as  propriety  of  what  die  applicart 
wants ;  and,  on  the  other  band,  that  the  latter  may 
be  tree  from  all  doubt  respecting  tlie  extaat  of  tiie 
privilege  conceded  to  him.  The  geoenl  ezp 
'  other  entertainments  of  tlie  like  kiwi,'  iob 
into  the  Act  of  25  Geo.  2,  was  inteoded,  your  c 
mittee  believe,  to  enable  ttie  Court  to  jodce  whete 
anjr  entertainment  (other  tiian  nunie  or  dancing)  te 
which  a  licence  may  be  applied  for  warn  or  was  not 
within  the  scope  of  the  Act.  By  insertinc  the  pliissu 
in  the  licence,  the  Court,  however,  throws  upon  the 
licence  the  task  and  responsibility  (rf  dctuauui^ 
what  it  is  that  the  Act  oontamplatea,  instead  of 
deciding  the  question  itself.  Upon  tlie  aecmid  aad 
third  points  referred  to  counsel,  your  committee  see 
no  reason  to  doubt  the  mxancj  ot  the  opinion  givsa. 
They  think,  therefore,  that  all  uoeooes  grnted  uider 
the  25  Geo.  2,  ought  to  be  so  expressed  aa  to  |se- 
dude  anv  reasonable  intendment  of  their  aa&aiisi^ 
the  exhibition  of  scenic  entertainmente.  Witti  n- 
speot  to  the  sulyect  generally,  your  committee  sgne 
in  the  opinion  exprused  by  the  -Ti*tiint  jadze  in  the 
printed  letter  aireadv  r^etred  to,  that  addiliaeA 
regulations  are  wanted  for  the  saperriaion  aad  eoa- 
trol  of  places  of  public  entettunntent.  and  Ibr  te 
summary  puniahment  of  jnisoondnct  on  ti»  pat 
eitlier  of  the  managers  or  freqoentera  of  sach  plsoes. 
They  further  agree  with  the  assistant  judge  ia  thiafc. 
ing  that  some  of  the  restrictions  now  imposed  by  |s« 
on  those  places  are  not  well  adapted  to  the  ^tisg 
condition  of  society.  But  tliese  topics  are  so  H^ 
discussed  in  the  letter  of  the  "«i-*-~*  jadga  as  ta 
enable  the  court,  without  any  further  asoatanoe  bom 
jrour  committee,  to  determine  upontiieeoaTBe  vhiik 
it  may  be  proper  to  adopt.  Your  committee  does  not 
appear  to  be  anthorised  by  the  terms  of  tlw  peessat 
reference  to  take  any  steps  towards  obtuoiag  sa 
alteration  of  the  law,  eitlier  by  an  -rr^—tifm  to 
Government  or  by  a  direct  appeal  to  the  Lsaida- 
ture." 

In  the  case  laid  before  coansel  Ote  provUiai  of 
the  statutes  (25  Geo.  2.  and  6  &  7  Viet.  e.  68)  woa 
set  forth,  and  the  following  qnestioas  subsutted: 
First,  whetlier  the  Middlesex  justicm  are  at  Sberty 
to  grant  licences  under  the  25  Geo.  2,  fiv  aay  oae 
sort  of  entertainment  of  ttie  nature  specified  or  n- 
ferred  to  in  that  Act  exclusive  of  aU  othcn,  via.  fie 
"  public  dancing  and  musics"  or  for  "  pablic  m^e 
only,"  or  whether  the  justices'  poaaa  are  «i*~^ 
to  the  grant  of  lieenoea  for  "  paolic  daodng,  aaaac 
or  otb^  public  entertainment  of  the  like  Uai'' 
collectively.  Secondly,  wfaetbsrthestatata  6  ft  7 
Vict,  c  68,  does  or  does  not  iadiieotly  repeal  tkra 
statnte25Geo.  2,  c37,  so&ras  relates  to  "<  ' 
public  entertainments  of  tiieUIn  Uad."  and  i 
persons  who  under  colour  of  tlw  Uoei 
under  tiie  25  Geo.  2,  suffer  scenic  f  p»««ii»f«^wTit  to 
be  performed  in  their  luraaes,  an  not  liable  to  tte 
peuilty  given  by  the  6  &  7  TicL  TUrdly.  wkeCter 
the  Miactmoit  of  the  5  Geo.  4,  e.  S3,  takes  away  tte 
power  given  to  jnstioes  of  the  peace  by  tlte  S  Gaa. 
2,  to  issue  their  warrants  to  cimstabfas  to  eotsr  Urn 
houses  or  places  therrin  mentioned  (and  wliiA  by 
the  last-mentioned  Act  are  to  be  deemed  <Ss<  ' 
houses  or  places),  and  to  seize  the  pemms 
therein. 


MUSIC  AND  DANCING. 

On  June  6th  of  last  year,  the  magistrates  of  Middle- 
sex, in  consequence  of  a  great  deal  of  public  atten- 
tion having  been  drawn  to  the  subject  of  licences  for 
mu«c  and  dancing,  and  the  existence  amongst  them 
of  a  great  diversity  of  opinion  as  to  the  precise  state 
of  the  law  in  relation  thereto,  appointed  a  committee 
of  twelve  magistrates  to  take  the  matter  into  consi- 
deration, to  obtain  the  opinions  of  eminent  counsel 
if  necessary,  and  to  report  to  the  Court  the  conclu- 
sions at  whidi  they  arrived.  After  extending  their 
deliberations  over  a  period  of  sixteen  months,  the 
committee  have  made  their  report,  and  the  Court 
has  adopted  it,  and  passed  resolutions  in  accordance 
with  its  recommendations.  The  report,  which  will 
shortly  be  circulated,  is  as  follows : — 

"  Year  committee  have  to  report  that  the  powers 
possessed  by  the  Court  in  the  matter  referred  to  are 
derived  from  the  Act  of  25  Geo.  2,  e.  36,  the  provi- 
sions of  which  are,  however,  to  some  extent  re- 
stricted by  subsequent  enactments.    The  2nd  sec- 
tion of  the  Act  provides  that   any  house,  room, 
garden,    or  other  place   kept  for  public  dandnr, 
music,  or  other  public  entertainment  of  the  like  kind, 
in  the  cities  of  London  and  Westminster,  or  within 
twenty  miles  thereof,  withoat  a  licence  from  tfae 
Court  of  Quarter  Sessions  (who  are  thereby  autho- 
rised and  empowered  to  grant  such  licences  as  they 
in  their  discretion  shul   think  proper),   shall  be 
deemed  a  disorderly  house  or  place,  and  renders  the 
keeper   thereof  anbject   to   a  penalty  of  100/.  as 
well  as  otherwise    punishable   as  the  law  directs 
in  the  case  of  disorderly  houses.    The  same  section 
further  empowers  a  constable,  or  other  person  being 
thereto  anthorised  by  a  warrant  of  a  justice  of  the 
peace,  to  enter  snch  hoases  and  places,  and  to  seize 
every  person  who  may  be  found  therein,  that  they 
may  be  dealt  with  according  to  law.    The  fifth  and 
several  subsequent  sections  of  the  Act  contain  pro- 
visions for  encouraging  and  fadlitating  prosecutions 
against  persons  keeping  disorderly  houses;  and  the 
twelfth  section  empowers  two  or  more  justices  to 
deal  in  a  summary  way  with  the  parties  brought 
before  them  nnder  the  second  section  already  men- 
tioned.   Upon  considering  the  effect  of  the  above 
provisions  your  committee  found  that  doubts  were 
entertained  by  different  members  of  the  bench  upon 
three  (mints,  viz.  first,  whether  the  Court  is  legally 
anthorised  on  the  grant  of  a  licence  nnder  this  Act, 
to  limit  it  to  one  particular  sort  of  entertainment,  as 
to  music  only,  or  dancing  only,  or  whether  a  licence, 
if  granted  at  all,  must  not  extend  to  every  kind  of 
entertainment    within    the    purview    of    the    Act. 
Secondly,  whether  assaming  that  the  words  'otbnr 
pnbticentertainmenti  of  the  like  kind'  indnde  scenic 
entertainments,  the  power  of  the  Court  to  grant 
licences  for  such  purposes  is  not  taken  away  by  the 
Act  of  6  &  7  Vict.  e.  68,  for  regulating  theatres. 
Thirdly,  whether  the  power  given  to  the  justioea  by 
the   Act   of  Geo.    2,  to  grant   warrants  for  the 
apprehension  of  persons  found  in  unlicensed  (f. «. 
disorderiy)   bouses  is  not  repealed  by  the  Act 
of   5th  Gieo.   4,   c.  83,    respecting    the    punish- 
ment  of  idle  «>d  disorderly  persons.     The  great 
practical  importance  of  the  above  questions,  and 
the  dilBcnlty  felt  by  many  members  of  tlie  bendi 
in  dealing  with  them,  rendered  it   (your  com- 
mittee thought)  desirable  to  take  the  opinion  of 
counsel  upon  them ;  they,  therefore,  gave  directions 
that  a  case  should  be  drawn  up  and  submitted  to  Sir 
Frederick  Thesiger  and  Mr.  Crompton,  which  was 
accordingly  done,  and  the  case,  with  the  opinion  of 
those  gentlemen  npon  it,  is  annexed  by  wav  of  ap- 
pendix to  this  report  It  will  be  seen  that  the  opinion 
IS  deddedly  in  favour  of  the  power  of  the  Court  to 
grant  partial  licences ;  that  according  to  the  same 
opinion  the  Court  of  Quarter  Sessions  has  no  longer 
the  power  (if  it  really  ever  had  it)  to  grant  licences 
nnder  25  Giro.  2,  for  the  performance  of  scenic  en- 
tertainments, and  that  the  counsel  think  diat  the 
justices  retain  the  power  of  issuing  warrants  for  the 
apprehension  of  persons  found  in  disorderiy  houses, 
although  they  appear  to  doubt  whether  that  power 
can  be  exercised  with  much  practical  benefit.    Upon 
the  first  of  these  points  your  committee  have  no  hesi- 
tation in  adopting  the  construction  now  put  upon  the 
statute,  which  they  believe  may  be  acted  npon  by  the 
Court  with  perfect  safety.  If  the  Court  concurs  in  this 
^ew  it  has  power  at  once,  without  any  further  legisla- 
tive enactment,  to  carry  into  effect  one  of  ^e  recom  - 
mendations  made  by  the  assistant  judge,  in  his  printed 
letter  of  last  year,  by  restricting  within  narrower 
bounds  the  granting  of  licences  for  public  dancing 
and  allowing  a  wider  scope  to  entertainments  con- 
fined to  music,  particularly  when  not  held  at  taverns. 
Your  committee  think  the  suggestion  to  be  entitled 
at  the  least  to  serious  considention.    But,  whatever 
may  be  done  in  this  respect,  your  committee  think 
that  some  alteration  is  requisite,  both  in  the  form  of 
the  notices  for  applications  for  licences  and  in  tlie 
form  of  the  licences  themselves  and  in  the  indorse- 
ment thereon.    Your  committee  think  that  every 
sort  of  entertainment  for  which  the  applicant  wishes 
to  obtaina  licence,  or  for  which  tlie  Court  intends  to 


opunoK. 

"  1.  We  are  of  opinion  that  tiw  ICddlewx  j 
are  not  compelled  to  grant  liomoe*  for  '  paUr 
dancing,  music,  or  otiier  pnblic  entertainaiesiC  of  Oe 
like  Idnd '  collectively,  but  that  titey  i^.  at  tkak 
discretion,  grant  the  licence  for  mosic  ooly,  4wte 
dandn^  only,  or  for  music  and  daadog.  nor  am  wa 

entertain  any  doubt  on  this  point  when  « 

the  words  or  the  Act  to  be  in  the  disjoaetiTc  i 
seems  to  leave  no  ground  for  any  other  »— »^imfr~ 

"  2.  We  should  have  dionght,  if  Que  qaestiaB  hrf 
been  open  to  us,  that  the  25  Geo.  2  did  not  afpiy  !■ 
scenic  representations  at  all,  but  Ae  wofds  '  «r  othar 

fiublic  entertainments  of  the  like  kind  *  Ime  been  sa 
ong  treated  or  acted  npon  aa  indadii^  aoenie  IWM- 
aentationsj  that  we  are  predaded  ihMa  niniaim 
our  own  independent  opinion  upon  tlie  poe^aa 
are  compelled  to  accept  the  interpretatkm  wlikk  bm 
been  put  upon  them,  and  from  wiudi  it  aeeaamilr 
foUows  that  the  6  &  7  Viet.  c.  68,  doc*  ia^eS 
repeal  this  portion  of  the  25 Geo.  2,  aad  Oat  i  iifti 
would  be  liable  to  the  penalties  of  tlie  M*Tr  Aotftr 
suffering  scenic  representations  to  be  iiiiifumiifl  hi 
their  houses. 

"3.  We  are  of  opinion  that  the  5  Geo.  4  doas  aal 
repeal  the  25  Geo.  2,  as  to  the  power  nvea  tete 
last-named  statute  for  jnstioes  to  issue  their  wvia* 
to  constables  to  enter  disorderly  troasea.    Wa  taf 
some  difficulty  in  understanding  wliat  tlie  Act  ^ 
tended  should  be  done  with  the  penoos,  aat  dha 
keepers  of  the  houses,  who  may  be  aeiaed.  '■  after 
that  they  may  be  dealt  with  according  to  \m.'  Tf- 
viuon  18  made  for  punishing  tlm  Vnciiui  at  da- 
orderly  houses,  but  nothing  ia  mid  as  to  what  is  tote 
done  with  the  persons  found  in  tliaan. — f  Swaad^  F 
THisioam,  Charlw  Crompton."    ^^      ' 
Under  tfae  reooinmendati<ms  miitalaml  ■  t^  i»> 
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portitn  importent  alteration  haa  been  determined 
npOB  as  to  vie  forma  of  the  licenoea  to  be  granted  at 
the  aiiproaehiag  Michaelmaa  aeaakm,  not  onlf  to 
new  applicants,  bat  to  applicants  for  reneiwa. 
"The  court  will  not,  in  fntnre,  insert  in  the  licenoea 
to  be  granted  ander  the  Act  25  Geo.  2,  c.  36,  the 
word)  '  or  other  pnblic  entratainments  of  the  like 
kind,' bnt  will  in  all  case*  sped ff  the  partieolar  enter- 
tainment which  majr  be  given."  A  notice  to  this  effect 
wUl  be  forwarded  to  all  partiea  at  preaent  licensed,  and 
adTettised  for  the  informatioa  of  those  who  intend 
to  ^>pl]r  for  licenoea  at  the  Michaelmaa  session.  At 
the  next  meeting  of  Ifiddksex  magistratas  a  propo- 
sition will  be  made  to  alter  the  standing  orders,  in 
accordance  with  thtte  new  regnlations;  and  that,  in 
fntnre,  applicants  give  fourteen  days'  notice,  instead 
of  seven  as  heretofore,  to  the  derk  of  the  peace,' and 
to  die  derks  of  petty  sessions,  of  their  intention  to 
•pply.  

Thx  foDowioK  petitioQ  from  the  Chairman  of  the 
visiting  msgistntes  of  the  Somersetshire  Lunatic 
Asylum,  praying  the  provision  of  a  place  of  con- 
finement for  criminal  lonatics  other  than  a  common 
gaol,  was  presented  to  the  House  of  Lords  last 
•easion  by  the  Earl  of  Shaftesbury.  We  give 
place  to  it  in  the  hops  that  as  a  form  it  will  be 
adopted  by  the  visiting  justices  of  other  counties 
who  may  concur  in  its  prayer : — 

7b  tke  RijflU  Honouraile   tht  Lordi,  tee.    ne 
AumbU  petition  qf  the  undertignrd  ChairmttH 
qf  the    Viriiing   Magittratet  of   tht  LtauUie 
Aiytttmfor  the  County  of  Somenet, 
Shewetb, — ^Tbat  yonr  ^inonerhas  been  requested 
by  the  afores^d  visiting  justices  to  represent  to  your 
Wght  Honourable  House  the  great  importance  of 
providing  s'separate  pUc»  of  detention  for  criminal 
lunatics,  and  other  persons  confined  for  the  pnr- 
poses  of  justice.    That  the  visiting  justices  consider 
that  it  is  most  important  to  keep  ue  separation  dis- 
tinct between  a  lunatic  asylum  and  a  prison.    Tliat 
greater  liberty  is  both  possible  and  expedient  for 
persons  oonflnied  with  a  view  to  their  cure  than  could 
be  afforded  to  those  whose  detention  is  demanded  by 
Justice;  inasmuch  as  with  the  former  their  sense 
of  Tesponsibilityisstrengtliened.br  partial  liberty, 
and  on  this  sense  of  their  responsibihty  most  of  the 
hopes  of  their  cure  depend.    That  the  detention  in 
asylums  of  persons  acquitted  on  the  gronnds  of  in- 
Moity  (many  of  whom  are  no  longer  insane,  but 
must  itill  be  detained  in  a  hopeless  perpetual  im- 
yciaonment),  operatea  most  unfavourably  by  driving 
ttem  to  desperation,  md  to  acta  most  iqinrions  to 
lliote  confined  with  them  as  well  as  to  the  discipline 
«( the  establishment  while  the  presence  of  such  per- 
■ons  and  conversations  with  them  on  the  sutqect  of 
their  trials,  naturally  supply  to  the  other  daases  of 
Innatica  who  look  forward  to  their  release,  an  argu- 
ment for  their  secnritv  hereafter,  most  prgudicialto 
public  morals  and  their  own  good,  inaamnch  as  they 
■ee  clearlv  that  whatever  crimes  they  may  commit 
they  vrill  be  sure  in  consequence  of  their  previous 
lunacy,  of  a  verdict  of  acquittal  on  the  plea  of  in- 
flanity.     That  the  visiting  justicea  have  been  in- 
formed that  a  separate  place  of  detention  has  been 
provided  for  snch  persons  in  Ireland.     Your  peti- 
tioner, therefore,  prays  that  your  Bight  Honouiable 
Hooae  will  take  this  deeply  important  subject  into 
its  consideration,  and  make  sudi  a  provision  for  a 
remedy  as  to  your  conaideration  and  wisdom  may 
Mem  meet. 

And  your  petitioner  will  ever  pray. 

Signed  by  the  chairman  of  the  meeting. 


Facpbrism  in  St.  Pancbas.— The  number  of 
poor  at  preaent  in  the  St.  Pancraa  Workhouse  is 
l,0i98 ;  the  number  at  the  same  period  last  year  was 
1,178.  The  out-door  poor  on  the  parish  books  is 
4,132;  for  the  corresponding  time  last  yeartbe  num- 
ber vras  4,747.  The  cost  of  each  panper  per  week 
la  eatimated  at  2s.  Il}d. ;  last  year  the  coet  did  not 
cixroxH  28.  7d.  The  increase  is  accounted  for  by  the 
inmates  recdving  additional  comforts  and  being 
bcMer  cared  for  now  than  they  ever  were  before. 

MiLiTAKT  Pkisons. — A  parliamentary  paper  haa 
jnat  been  issued  containing  a  report  on  the  disdpline 
amd  management  of  the  military  prisons  last  year. 
Thara  are  nine  militarr  prisons  in  the  United  King- 
dom and  eight  abroad,  making  seventeen  prisons, 
capable  of  aooommodatiiig  from  1,200  to  1,300  pri- 
soners. In  the  prisons  at  home  in  1847,  3,850  were 
admitted;  in  1848,  4,009;  in  1849, 3,533;  and  last 
year,  3,565.  The  committals  for  desertion  and  ab- 
acmm  without  leave,  taken  together,  were  precisely 
the  aame  in  1850  as  in  1849,  but  whilst  the  minor 
ofiienoe  of  absence  had  increased,  the  grave  crime  of 
ilraortinn  had  mntnrisllydrrrrnnrti  Thecommitments 
for  drunkenness  had  increased  in  the  last  year.  The 
Inspector-Genoal  (Colonel  Jebb),  in  his  report  to 
tbe  Secretary  at  War,  makea  the  following  observa- 
tiona : — "  It  is  a  subject  of  regret  tliat  there  is  an 
tncrease  of  recommittals,  the  number  committed 
to  aome  of  the  military  prisons  bdog  1,011,  whilst 
tlsoan  coBunittad  in  1850  amount  to  1,268,  being  in 


tiie  latter  year  more  than  one-third  of  the  whole 
admissions.  The  number,  however,  recommitted 
to  the  same  military  prisons  are  578  in  1849,  and 
575  in  1850.  A  diiferent  result  might  have  been 
antidpated,  arising  from  the  fact  that  a  large  portion 
of  the  worst  characters  in  the  army  had  been  got  rid 
of  in  the  late  reductions.  It  is,  however,  understood 
that  many  of  these  bdng  perfectly  fit  for  service, 
have  obtained  readmission  mto  the  ranks.  But  for 
this  circumstance  it  becomes  a  question  for  serious 
consideration,  now  that  the  character  of  the  service 
has  been  so  greatlj  raised  by  the  improvements 
made  in  the  condition  of  the  soldier,  whether  the 
suggestions  made  in  1849  for  relieving  regiments 
ofhabitualdmnkards  and  incorrigible  soldiere  should 
not  be  adopted.  Some  means  might  also  be  devised 
for  marking  men  so  as  to  prevent  thdr  retam  to 
service." 

This  Oaxette  contains  notices  that  the  following 
l>laoes  have  been  duly  registered  for  the  solemniza- 
tion of  marriages  therein : — The  Roman  Catholic 
Cliapel,  Wellington,  Shropshire;  the  Independent 
Chapd,  Warkworth,  Northumberland. 

Padpek  EMioaATioN  raoM  trb  Holborn 
Union. — At  a  recent  meeting  of  the  board  of  guar- 
dians of  the  Holborn  Union,  at  the  Board-room, 
Gny's-inn-lane,  Mr.  Home  in  the  chair,  the  Rev. 
Dr.  Worthington,  the  incumbent  of  St.  Trinity,  had 
an  interview  with  the  board,  for  the  purpose  of  bring- 
ing before  their  notice  an  opportnnity  which  be  had 
of  sending  out  labonren  to  Western  Australia  in  the 
course  of  a  few  weeks,  at  most  reasonable  rates,  and 
he  had  the  guarantee  of  the  governor  of  that  colony, 
that  500  laMuren  would  recdve  employment  imme- 
diately on  landing,  at  the  rate  of  7a.  a  day.  If  the 
bou^l  would  avail  themselves  of  the  opportunity  of 
sending  out  some  of  their  able-bodied  poor,  he 
would  co-operate  with  them  for  the  purpose.  In 
answer  to  inqmries,  the  rev,  gentleman  stated  that 
they  would  be  well  prorided  for  on  the  passage,  and 
the  high  wages  which  were  ^id  arose  from  the  scar- 
dty  of  labonren,  not  the  high  price  of  provisions ; 
for  meat,  bread,  and  all  the  necessaries  of  life  were 
to  be  procured  at  very  reasonable  prices.  He  conid 
not  then  state  the  cost  at  which  they  wonld  he  taken, 
but  would  obtain  and  supply  the  board  with  further 
partiealars.  if  they  were  disposed  to  entertain  the 
subject.  Mr.  James,  the  clerk  of  the  union,  stated 
the  sum  allowed  by  Government  was  6{.  for  each 
passenger.  A  member  of  the  board  said  that  the  ques- 
tion of  expense  was  an  important  consideration,  and 
they  should  like  to  be  furnished  with  further  parii- 
culan.  The  question  was  then  adjourned  for  the 
purpose  of  obtaining  the  particulars  of  cost. 

An  Ezecdtion  cndeb  Sinoclak  Circdu- 
■TANCM. — Some  yean  ago  a  man  was  apprehended 
in  Hampshire,  charged  with  a  capital  offence  (sheep 
stealing,  I  believe).  After  being  examined  before  a 
justice  of  the  peace,  he  was  committed  to  the  county 
gaol  at  Winchester  for  trial  at  the  ensuing  Assizes. 
The  evidence  against  the  man  waa  too  strong  to 
admit  of  any  doubt  of  his  guilt;  he  was  consequently 
convicted,  and  sentence  of  dath  (rigidly  enforced 
for  this  crime  at  the  period  aUuded  to)  pro- 
nounoed.  Months  and  yean  passed  awaj,  bat  no 
warrant  fbr  his  ezeention  arrived.  In  the  interval  a 
marked  improvement  in  the  man's  conduct  and 
bearing  became  apparent.  His  natural  abilities  were 
good,  his  temper  mild,  and  bis  general  desire  to 
please  attracted  the  attention  and  engaged  the  con- 
fidence of  the  governor  of  the  prison,  who  at  length 
emploved  him  as  a  domestic  servant ;  and  snch  was 
his  rdianee  on  his  inte^ty,  that  he  even  employed 
him  in  executing  commissions,  not  only  in  the  aty, 
but  to  places  at  a  great  distance  firom  it.  After  a 
considerable  lapse  of  time,  however,  the  awful  in- 
strument, which  had  been  inadvertently  concealed 
among  other  papen,  was  discovered,  and  at  once 
forwwded  to  the  high  sheriff,  and  by  the  proper 
authority  to  the  unfortunate  delinquent  himself.  My 
purpose  is  brief  relation  only ;  suffice  it  to  say  the 
unhappy  man  is  stated  under  these  affecting  circum- 
stances to  have  suffered  the  last  penalty  of  the  law. 
— Notei  and  Qneriei. 

Abolition  or  thx  Tithe  Otficb. — We  have 
just  heard  a  piece  of  news  which  the  public  will,  no 
doubt,  recdve  with  pleasure.  The  Tithe  Office,  at 
Somerset  House  is  to  be  abolished.  Ten  clerks  were 
discharged  last  month,  and  twenty  more  will  be  in 
the  course  of  the  present  one.  This  arises  from,  we 
are  informed,  there  being  no  more  business  now  to 
do,  the  tithes  throughout  England  being  nearly 
wholly  commuted,  and  thus  an  end  will  be  put  to  a 
very  andent  but  obnoxious  impost  —  "  tithes  in 
kind."  We  regret  that  among  the  individuals  dis- 
charged and  to  be  discharged,  are  several  who  have 
served  the  Government  at  very  moderate  salaries 
from  fourteen  to  twenty  yean,  and  are  to  be  dis- 
missed without  any  pension,  with  only  a  gratuity  of 
one  year's  salary,  many  of  them,  of  course,  being 
advanced  in  yean.  We  have  yet  to  leam  on  what 
terms  the  commissionere  an  to  retire;  no  doubt 
with  good  heavy  pensions. 


JOINT-STOCK  COMPANIES'  LAW 
JOURNAL. 

J^tmnBt)}. 
A  CASK  of  aorae  interest  to  railway  companiea 
(though  the  action  was  agunst  a  contractor 
under,  and  not  against  a  cornpao^),  was  re> 
ported  at  Nisi  Prius  laat  week, — Dmu  v.Myeri, 
17  Law  T.  304.  That  was  an  action  of  trea- 
pass  against  a  contractor  for  blocking  np  accen 
to  the  plaintiff's  house,  nailing  planka  acroM 
his  door,  and  throwing  up  earth  against  it,  in 
the  course  of  constructing  a  railway  bridge. 
The  defendant  justified  under  the  Railway 
Clauses  Act,  8  Vict.  c.  20.    The  plaintiff  re> 

Elied,  admitting  the  jastification  in  all  respecta 
ut  one, — the  nailing  boards  acroaa  the  door, 
on  which  defendant  had  suffered  judgment  to 
go  by  default.  Lord  Cabipbkli,  said,—"  Wa 
have  laid  it  down  as  a  general  rule,  that  an 
action  may  be  maintained  for  any  injury  which 
is  not  justified  by  statute;  but  that  for  any 
thing  so  justified,  eompentatUm  only  can  he 
claimed.  It  is  quite  clear  the  plaintiflF  is  not 
entitled  to  recover  damages  in  this  action  for 
any  thing  which  has  been  done  under  an  Act 
of  Parliament." 

Another  case  affectintr  railway  companiea— 
MarthaU  v.  The  York,  Newcastle,  and  Beneiek 
Railway  Company,  is  reviewed  under  title  "  Mer- 
cantile Lawyer,"  because  it  is  equally  import- 
ant to  common  carriers.'  One  of  a  daaa  of 
cases  now  not  infrequent,  in  which  a  railwaT 
coropany,contemplating  a  diverging  line  (which 
was  afterwards  abandoned),  agreed  to  purchaie 
an  estate  from  its  owner,  "  and  to  perform  all 
such  acts  as  might  be  necessary  to  enable  him 
to  sell,"  afterwards  refused  to  complete  the 
contract,  was  reported  last  weelc, — Hawker  t. 
The  Batter*  Counties  Railway  Company,  17 
Law  T.  301.  We  refer  the  reader  to  the  caaa 
for  the  facts.  The  Court  decreed  a  specific 
performance  of  the  agreement.  In  Russell  r. 
The  East  Anglian  Railway  Comjfany,  17  LawT. 
298,  a  bond  creditor  of  a  radway  company, 
under  the  circumstances  of  the  case,  was  held 
to  have  no  lien  upon  the  company's  effect!, 
and  it  was  held  that  such  effecta  were  liable  to 
be  taken  in  execution  at  the  suit  of  a  judgment 
creditor,  notwithstanding  a  receiver  had  been 
appointed  on  bill  filed  by  a  bond  creditor  to 
enforce  an  alleged  eqmtable  lien. 


WINDING  UP. 
Two  great  questions,  besides  a  host  of  saiaor  one*, 
yet  rraiain  to  be  determined  by  the  Hoase  of  Lords. 
The  first  and  greateat  ia,  whether  any  of  the  so-ealled 
companiea,  not  bdng  completdy  registered,  aia 
within  the  Winding-up  Acta  stall ;  and  the  other, 
for  how  much  of  this  expenses  a  provisional  conu^t- 
tee-man  ean  be  called  upon. 

Should  the  fint  be  decided  in  the  negative,  there 
ia  an  end  to  all  the  rest,  and  it  seems  to  us  that 
there  can  scarcely  be  a  rational  doubt  as  to  what 
that  decision  should  be.  In  fact,  the  Lords  have 
already  settled  it,  for  having  determined  in  the 
allottee  caaes,  that  a  provisioully  registered  eom- 
pany  ia  nof  a  company,  but  only  a  project  for  a 
company — a  proposal  for  an  assodstJoa,  and  not  aa 
aasodstion  actually  formed — a  mere  easnal  coming 
together  of  a  number  of  persons  for  the  purpose  it 
trying  to  oonstitate  themselves  into  a  society  (whidi 
purpose  they  are  unable  to  effect,  and  consequently 
abandon), — such,  we  repeat,  being  the  deliberate 
decision  of  the  House  of  Lords  ss  to  the  true  cha- 
racter of  these  so-called  companies,  it  sppean  to 
us  to  follow  as  a  necessary  ooodusion  that  they  are 
ndtber  companies  nor  sssocistions  within  the  mean- 
ing of  dther  of  thoae  terms  in  the  Winding-up 
Acta,  and  that  the  House  of  Lords  must,  in  con- 
sistency with  itself,  reverse  the  inooosiderate  and 
unfortunate  judgment  of  Lord  CorraNBAM,  who 
first  hdd  them  to  be  within  the  Act,  because 
he  treated  them  as  companies,  snd  all  concerned  ia 
them  as  partoer*,  which  they  are  now  dedded,  by 
a  higher  authority,  not  to  be.  And  if  any  doubt 
be  still  fdt  as  to  the  meaning  of  the  term  in  the 
Act,  it  will  be  removed  by  an  examination  of  the 
provisions  of  the  Acta,  which  are  all  based  upon  the 
auumption  that  the  concern  to  which  they  are  to  be 
applied  are  those  in  whidi  there  an  a  great  number 


Digitized  by 


Google 


252 


THE  LAW  TIIVIES. 


[No.  443. 


of  memben  partnen,  having  definite  rights,  in- 
tereati,  and  Utbilities,  easily  ascertained,  and  not 
•och  as  those  in  the  class  of  cases  under  considera- 
tion, where  it  is  difficult  to  discover  who  are  and 
who  are  not  concerned,  and  impoitiblt  to  ascertain 
the  limit  of  each  man's  liability.  If  any  proof  of 
tfab  be  wanting,  it  will  be  found  in  the  fact  that, 
praotiadly,  it  is  impossible  to  apply  the  prorisioiis 
of  Hm  (tatate  to  sueh  ind^nite  sodetiei.  Even  if 
■Djr  tagaoity  on  the  part  of  the  Master  could  dis- 
omrar  tiie  precise  moment  at  which  the  liability  of 
each  individnal  began  and  ended,  no  amount  of 
calculation  coold  enable  him  to  allot  to  each  his 
precise  portion  of  c<dl,  seeing  that  it  varied  with 
tnerf  new-comer  upon  the  scene.  In  fact,  the 
Winding-up  Acts  are  ntteriy  inapplicable  to  any 
cases  in  wUcb  then  is  not  a  partnership,  so  that 
eadi  is  liable  for  his  equal  proportion  with  all  the  rest 
fbraUezpaasea  inennred  during  the  period  of  his  part- 
nankip,  and  that  is  the  cue  with  all  oompanies  com- 
pletely registered.  Hence  it  is  that  the  Winding- 
tip  Aots  luTe  prored  so  thoroaghly  efficient  for  the 
parposea  properly  within  their  soope  and  design, 
and  so  utterly  mipracticable  when  sought  to  be 
applied  to  objects  for  which  they  were  not  designed. 
Tha  House  of  Lords  has  not  yet  formally  consi- 
dered this  great  preliminary  question,  whether  the 
bubble  companies  are  within  the  Act.  Since  it  was 
first  hastily  decided  that  they  were  so,  the  whole 
qUMtlon  of  the  nature  of  those  societies  has  been 
difonased  and  determined,  and  therefore  it  is  pro- 
perly «men  to  a  more  rational  and  practical  oondu- 
•iM.  Infiirile  diffieallies  larronnd  these  cases,  if 
tliBy  ara  praceeded  with.  It  would  not  only  be  in 
acoordanoe  with  their  recent  dedsions,  but  the  most 
prndent  course  for  the  Lords  to  put  an  end  at  once 
to  a  ansa  of  minons  legislation  that  will  last  for  a 
generation,  by  deciding,  that  prorisionally-regis- 
t«red  companies  are  no/  within  the  Act.  Such  we 
understand  to  be,  in  fact,  the  opinion  of  a  consi- 
derable majoritr  of  the  Judges  and  of  all  the  Law 
Lords ;  and  if  it  would  be  attended  with  some  in- 
coBTenieDcea,  they  would  be  less  than  those  which 
wU  flow  from  the  indefinite  protraction  of  tlie  pre- 
•ent  islqaitons  prooeediogs. 


REAL  PROPERTY  LAWYER 
AND  CONVEYANCER. 

^mmars. 
A  QUESTION  of  the  Talidity  of  an  appoint- 
ment under  a  power  in  a  deed  of  settlement 
was  dedded  in  Re  Simpson'*  Settlement,  17 
Law  T.  303.  In  that  case  by  a  settlement 
made  on  the  marriage  of  H.  S.  and  M.  D.  real 
estate  was  conveyed  to  trustees  upon  trust  for 
the  benefit  of  H.  S.  for  life,  and  after  his  do- 
ceMO  for  M.  D.  for  life,  and  after  the  decease 
of  the  aurriTor,  for  siaeh  one  or  more  of  the 
cfaiUren  of  the  marriage  as  H.  S.  and  M.  D. 
•honld  jointir  appoint;  and  in  ease  of  the 
dentil  of  H.  8.  in  the  lifetime  of  M.  D.  before 
any  such  appointment  should  be  made,  as 
MTD.  should  appoint.  H.  S.  and  M.  D. 
exercised  the  joint  power  of  appointment  as  to 
two-fourtha  of  the  estate,  anid  H.  S.  died, 
leaving  M.  D.  surviving.  M.  D.  afterwards 
appointed  the  remaining  two-fourths.  The 
'^^co>ChanceUor  held,  that  die  latter  appoint* 
miBts  made  by  M.  D.  wen  valid. 

In  Loci:  r.  D»  Bwrgk,  17  Law  T.  302,  a 
piriiit  worthy  of  note  as  regards  apportionment 
WM  settled.  By  indenture  dated  in  1828, 
lands  were  settled  to  the  use  of  A.  B.  for  life, 
with  a  power  of  leasing.  After  the  pauing  of 
the  3  &  4  Wm.  4,  c.  22,  A.  B.  granted  certun 
leases,  and  he  died  in  1847.  On  question 
-raised,  the  Court  held,  that  A.  B.'s  personal 
nivesentativeB  were  entitled  to  a  proportion  of 
the  rents  between  the  last  periods  of  payment 
and  hi*  death. 


the  commissioner  for  a  heariujg,  the  Court, 
nevertheless,  granted  an  application  to  set 
apart  a  portion  of  his  half-pay  tor  the  benefit  of 
creditors  pursuant  to  the  provisions  of  1  &  2 
Vict.  c.  110,  s.  56.  And  m  another  case.  Re 
Richard  Toleon,  17  Law  T.  303,  upon  the 
refnaal  of  the  insolvent  (who  was  a  major  in 
the  army,  and  had  been  in  prison  twelve  years 
on  detainers  amounting  to  only  24S{.)  to  file  a 
schedule,  upon  the  presentation  of  a  creditor's 
petition,  the  Court,  notwithstanding,  proceeded 
to  set  aside  a  portion  of  his  half-pay  for  the 
benefit  of  his  creditors. 


plaintiffs  are  entitled,  on  certaia  exeentioBa,  to  lavf 
the  expenses  besides  the  amount  of  the  jud^oMat. 
We  see  no  reason  why  there  should  be  soy  <f -— ^ — 


COUNTY  COURTS. 

A  CASK  which  ma^  be  sernceable  as  a  prece- 
dent of  insolvency  tn  the  County  Court  was  re- 
ported in  our  last.  Re  William  Mingage,  17 
Law  T.  238.  Ihe  insolvent  was  a  post-captain 
on  half-pay.    Upon  his  refusal  to  go  before 


SUPERIOR  COURTS  OF  COMMON  LAW. 

FIB8T  BEPOBT. 

(CM<>inMii./Vi>M  page  StO.) 

JODGM ENT  AFTBR  VSRDICT  AND  KXCCUTION. 

In  general,  judgment  cannot  be  signed,  nor  con- 
sequentlr  execution  be  had,  till  four  days  after  the 
return  of  the  jury  process,  which  must  be  returnable 
in  Term ;  so  that  if  a  cause  be  tried  on  the  13th  of 
June  (when  Trinity  Term  ends  on  the  12th),  the 
plaintiff  cannot,  as  a  matter  of  right,  have  execution 
till  the  6tii  of  November;  though,  had  it  been  tried 
two  days  sooner,  he  might  have  had  execution  on  the 
17th  of  Jane.  To  this  rule,  however,  an  exception 
has  been  introduced  by  a  modem  statute,  namely, 
that  the  judge  who  tries  the  cause  may  allow  execu- 
tion to  issue  at  such  time  as  he  thinlu  fit  The  prac- 
tice hercdn  is  different  with  different  judges ;  many 
judges  seem  to  think  it  necessary  that  tbereshould  be 
a  special  ground  for  allowinj);  speedy  execution ;  most 
rerase  it  in  a  suit  which  is  really  contested :  some 
grant  it  wherever  the  law  is  dearly  with  the  plaintiff, 
however  hard  the  case,  holding  that  speedy  execution 
is  a  right  consequent  on  the  plaintiff's  establishing 
his  title  to  recover ;  others  refuse  it  where  more  than 
five  per  cent,  interest  has  been  taken ;  and  others 
delay  it  for  several  weeks,  for  various  reasons.  We 
think  thne  differences  in  practice  objectionable,  and 
we  are  struck  by  the  inconsistency  that  a  pbuntiff 
whose  cause  is  tried  in  Term  can  obtain  judgment 
and  issue  execution  in  a  few  days  as  a  matter  of 
oourse ;  whereas,  if  the  cause  be  tried  out  of  Term, 
he  is  compelled  to  wait  until  the  fifth  day  of  the  en- 
suing Term,  wUch  may  be  four  months.  We  pro- 
pose to  establish  a  imiformity  of  practice  in  cases 
tried  out  of  Term,  by  a  ^eneru  rule  that  execution 
shall  follow  in  a  certain  time  after  verdict.  We  have 
named  fourteen  days.  As,  however,  cases  may 
occur  in  which,  firom  the  drcumstanoes,  this  period 
ought  to  be  further  abridged,  as  where  there  is 
danger  that  a  party  may  abscond  or  make  away  with 
his  property,  and  others  in  which  it  ought  to  be 
prolonged,  as  where  the  judse  entertains  substantial 
doidit  whether  the  verdict  wiU  stand,  we  propose  that 
the  judge  shall  have  power  to  order  execution  to  issue 
at  an  eurlier  period,  or  to  stay  it  until  such  other 
period  as  he  shall  think  proper. 

We  think,  also,  that  a  good  result  would  follow 
firom  the  adoption  of  this  recommendation,  in  the 
diminution  of  motions  for  new  trials,  many  of  which 
are  now  made  for  the  purpose  of  delay  only. 

We  next  propose  that  an  alteration  be  made,  which 
ought  to  have  been  effected  long  since,  viz.  the  abo- 
lition of  the  ground  writs. 

A  gnat  number  of  the  more  important,  and  the 
immense  m^ority  of  undefended  actions  on  bonds, 
mort^^ris,  bills  of  exchanse,  and  promissory  notes 
are  tried  in  London  or  at  Westminster,  although  the 
defendants  may  live  and  have  property  which  is 
lidile  to  be  taken  in  execution  out  of  London  or 
ICddlesex ;  and  if  the  venue  be  laid  in  London  or 
Middlesex  a  writ  of  execution  against  dther  the  per- 
son or  goods  of  the  defendant  must  first  issue  into 
London  or  Middlesex  directed  to  the  sheriffs,  and 
this  writ  mast  be  returned  with  a  statement  that  the 
defendant  cannot  be  found,  or  that  the  goods  can 
be  found,  before  a  similar  writ  can  regularly  issoe 
into  any  other  county.  This  is  the  tlnory,  but  in 
practice  the  writ  into  any  other  county  issues  at  once, 
and  if  the  defendant  should  complain  of  the  irregu- 
larity, leave  is  given,  generally  as  of  course,  to  issue 
and  return  the  ground  writ,  making  the  dates  suit 
the  technical  rule.  Sometime*,  however,  as  for  in- 
stance where  bankruptcy  has  intervened,  and  the 
assignees  have  acquired  an  interest,  this  leave  cannot 
be  given,  and  much  expense  and  vexation  ensue. 

We  have  also  to  advert  to  a  grievance  which 
exists  respecting  writs  of  execution  and  other  writs 
issued  from  the  Superior  Courts  of  Law  at  West- 
minster to  be  executed  in  the  counties  palatine: 
such  writs  cannot  at  present  regularly  be  directed  to 
tiie  sheriff  of  the  county,  but  must  proceed,  in  the 
first  instance,  to  the  Chancellor,  who  then  directs 
the  sheriff.  This  occasions  delay  and  expense,  and 
is  much  and  jusUy  complained  of.  We  propose 
that  all  such  writs  shall  be  issued  to  the  sheriffs  of 
the  counties  palatine  in  the  same  manner  as  to  other 
sheriffs. 
Witbrespect  to  the  expenses  of  execution,  at  present 


made  in  this  respect  between  phintifi  and  dafind- 
anta,  or  between  one  sort  of  execation  and  tmathmr. 
We  propose  tliat  all  execation  credttosi,  whether 
plaintiffs  or  defendants,  shall,  oader  every  load  of 
execution,  be  entitled  to  levy  expeaees. 

At  present,  writs  of  execution  remain  in  fans 
until  executed,  and  great  misdiief  tMowt  tUeia&OBn 
in  several  ways.    A  writ  is  operative  from  the  tiaoe 
at  which  it  is  lodged  with  the  aheri£    A  aherii^  if 
he  acts  under  a  subsequent  writ  against  the  ^oods  of 
the  debtor,  and  not  under  the  first  writ,  ia  baUa  to 
the  earlier  creditor ;  if  under  a  writ  to   take  tke 
debtor's  body  issued  to-day  he  takes  him.  and  npoa 
satis&ction  of  the  debt  inadveitentiy  lets  Um  go,  ka 
it  liable  to  a  creditor  on  a  writ  lodged  ten  yuass 
before,  and  of  whidi  nothing  has  been  heard  in  Ae 
interim.     Now,    in    Middlesex    and   aooe  iMtet 
coontiee.  the    number   of    writs   inenod     is    luy 
Urge.    The  sheriffi,  for  their  own  safety,  talte  gnak 
care,   and  keep   books    in   which   all    writs   are 
entered.    When  they  have  to  execute  a  writ  thaw 
first  care  is  to  see  if  there  is  any  other  writ  against 
the  same  person.    There  may  be  many  on  which  the 
daims  have  been  satisfied,  and  no  notice  givoi  to  the 
sheriff;  this  has  to  be  ascortained,  in  each  csae,  to 
the  great  trouble  and  inconvenience  of  the  aberiC 
and  the  dekv  of  the  creditor,  and  fraqocatly  to  the 
great  hardship  of  the  debtor,  who  coold  yt  rid  of 
the  operative  execution  at  oaoe  by  aatittyiag  it. 
And  where  the  debtor's  name  is  a  common  one  Hm 
^isctiief  is  much  increased,  as  he  maj  be  any  one  of 
the  persons  of  the  same  name.    This  ia  not  alL    A 
creditor  may  have  lodged  the  writ  years 
taken  no  fiirther  trouble,  and  some  oUar 
more  alert,  finds  out  the  debtor's  goods  and 
his  writ  with  the  sheriff,  telling  him  where  the  goods 
are  to  be  found ;  the  first  creditor  reaos  the  benefit. 
Again,  a  chum  may  be  satisfied,  and  ihe  evidanoe 
of  the    transaction   be   lost;    the   writ    raeaaina 
apparentiy  unexecuted,  and  ue  debtor  is  madete 


payagain. 
The 


.  ic  only  remedy  for  these  evila  is  to  lissittfca 
duration  of  tiie  writs,  and  a  year  seems  a  rt—onshlB 
time.  As,  however,  this  might  operate  nn&iriy  on  a 
person  entitied  to  priority,  we  have  suggested  a 
mode  by  which  a  writ  may  be  renewed,  withoi^ 
being  taken  from  the  sheriff's  hands. 

We  recommend  also  that  the  attcmiey  in  the  lauss 
shall  have  authority  to  discharge  the  opposite  party 
out  of  execution  upon  a  capiat  ad  tattffkrinitKai, 
unless  the  dient  give  notice  to  the  oontrsry  ta  the 
sheriff  or  person  on  whose  custody  the  pizty  may  be. 
This   is  to  meet  a  case  of  frequent   occanence. 
The   duty  of  the  sheriff  under  a  writ  of  execu- 
tion agunst   a   debtor's   body    is    to   take  Um. 
He    cannot  let    him  go  on    any    terms;  nor  caa 
the  attorney  for  the  creditor,  unless  the  dd>t  is  paid 
to  him.    It  follows  that  the  sheriff  ia  never  safe  in 
setting  a  debtor  at  liberty  on  any  authority  except 
that  of  the  creditor  himself,  who  may  be  abroad,  bat 
may  have  left  authority  to  his  attorney  to  act  far 
him,  and  the  attorney  may  have  arranged  with  the 
debtor  beneficially  for  all  parties.    In  audi  a  csae 
the  debtor  must  be  kept  in  prison,  unless  the  sheriff 
will  trust  to  the  honour  of  the  partiea  conceraad. 
We  propose  to  remedy  this;  but  as  a  disdiaigs  by 
the  creditor's  authority  from  custody  on  a  writ  of 
execution  is  a  satisfaction  of  the  debt,  we  think  tts 
authority  should  only  be  binding  so  far  as  the  sheriff 
is  concerned,  leering  it  to  the  parties  to  contest  the 
right  of  the  attorney  to  give  the  dischane. 

We  propose  that  the  present  mode  of  charging  ia 
execution  a  party  already  in  the  prison  of  tfae  Osest 
should  be  altered.  It  is  now  effected  by  issiiista 
writ  of  kabea*  corpui  ad  taii^aeiendma»,  valm 
which  the  prisoner  is  brought  into  coast  or  faeCose* 
judge.  The  expense  amounts  to  mora  tkaa  JL 
whidi  is  entirriy  lost.  The  altsniiaa  we  proaeaaia 
that  this  shouM  be  effected  by  order  of  a  joosit  SK 
the  affidavit  of  the  party  that  the  judgment  haabaaa 
signed  and  not  satisfied,  and  that  the  service  at  sash 
oraer  on  the  keeper  of  the  prison  shonld  fasTS  the 
effect  of  a  detainer. 

sciaa  FACIAS. 

In  case  a  writ  of  execution  be  not  isaasd  wiA- 
in  a  year  and  a  day  after  the  judgment  is  oh. 
tained,  the  judgment  is  presumed  to  have  beaa 
satisfied,  and  it  becomes  necessary  to  revive  it, 
whidi  is  done  by  a  writ  called  a  teire  Jmetm 
qvart  eineiiUuum  Ren,  directed  to  the  ahasiff 
of  the  county  in  which  the  venue  in  the  a» 
tion  is  laid,  commanding  him  to  make  known  to  the 
defendant  that  be  appear  and  shew  cause  why  s>» 
cution  should  not  issue ;  notice  is  given  to  no  dS' 
fendant,  either  by  summons  from  the  shssiff,  if  the 
defendant  be  resident  in  his  county,  or  by  ns^iee 
from  the  plaintiff,  if  he  be  resident  euswhere.  Upoa 
the  return  of  tia  writ,  if  the  defendant  sfpeara. 
proceedings  similar  to  those  in  ordinary  aetioos  taka 
place,  for  the  purpoee  of  determiniiic  wbctbar  or  net 
the  defendant  remains  liable  upon  the  jndgmeat ;  if 
the  defendant  do  not  appear,  jadgsMsit  nay  ha 
signed,  upon  its  being  established  that  the  dufuwleaf 
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liat  been  anmmoned  or  had  notioe,  or  that  pi^per 
exertions  have  been  used  for  that  purpose.    The 


case  it  manifestly  appears  that  the  party  making  the 

.     .  same  is  entitled  to  execution,  the  Court  or  judge 

same  proceeding  must  be  resorted  to  where  between  I  shall  allow  such  suggestion  to  be  entered,  and  exe- 
jndgment  and  execution  there  has  been  a  change  by  cution  to  issue,  ana  order  whether  or  not  the  costs 
death  or  otherwise  of  the  parties  by  or  against  whom  of  the  application  shall  be  paid  to  the  applicant,  and 
aieention  is  to  be  issued.  in^case  it  does  not  manifestly  so  appear,  sh^l  dis- 

It  has  been  suggested  that  this  proceeding  may  be   charge  the  rule,  or  dismiss  the  summons,  with  or 


dispensed  with,  uid  a  more  speedy  mode  of  obtaining 
execution  upon  judgments  substituted  by  applica- 
tioD  to  the  Court  or  a  judge,  as  in  the  ease  of  exe- 
ci^ns  under  tiie  Jomi  Stock  Companies  Act, 
7  &  8  Vict.  c.  110,  s.  68.  It  cannot  be  denied  that 
the  present  is  a  tedious  form  of  procedure,  and  that 
it  must  be  resorted  to  in  many  cases  where  the  fact 
to  be  established  is  of  so  simple  a  character  that  it 
mioht  wdl  be  adjudged  iipon  without  the  expense 
anJL  delay  of  a  regular  action,  which  the  proceeding 
by  leir*  facial  is.  The  objection  to  the  proceeding 
is,  that  the  writ  is  directed  to  the  sheriff  of  the 
county  in  whidi  (be  venue  in  the  action  was  laid, 
instead  of  to  the  party  whose  appearance  is  required, 
and  this  whether  the  party  be  actually  resident  in 
gnch  countr  or  not,  and  though  the  sheriff  has 
really  nothing  to  do  with  the  execution  of  the 
writ;  a  course  the  bare  statement  of  which  is 
sufficient  to  condemn  it.  Another  and  more  se- 
rums objection  is  the  delay  which  arises  in  con- 
sequence of  the  uemseity  Utat  the  writ  should  bear 
teste  and  be  returnable  in  Term  time ;  so  that,  for 
instance,  if  a  judgment-creditor  were  to  die  on  the 
16th  of  June,  his  representative  would  not  be  able 
to  compel  the  judgment-debtor  to  answer  a  tcire 
Jfaeia$  to  rerire  the  judgment  before  the  following 
DMHtth  of  NoTember,  almongb  tbe  only  fact  to  be 
eslabliabed  to  entitle  such  representire  to  execution 
eh0«dd  be  probate  of  the  will  or  letters  of  admbis- 
ttaHon  of  the  effect  of  the  deceased,  documents  the 
vaKdi^  of  which  is  exdarively  within  the  inrisdic- 
tion  of  the  Ecclesiastical  Courts,  and  which  prove 
themselves  by  mere  production  at  a  trial  in  any 
other  court.  It  is  true  that  the  penonal  representa- 
tive of  the  judgment-creditor  might  in  the  case  sup- 
posed bring  an  action  of  debt  upon  the  judgment, 
auid  proceed  therein  with  the  same  rapidity  as  in 
otibmzj  actions;  but  it  is  no  answer  to  the  com- 
lilaiDt,  whidt  we  consider  well  founded,  against  the 
proceeding  by  setre  facial,  that  there  is  another 
mode  of  proceeding  less  open  to  ol^ection;  and 
there  are  many  eases  in  which  in  our  opinion  a 
■nnnnary  proceeding  more  speedy  that  an  action 
might  M  allowed  to  a  judgment-creditor  or  his  re- 
presentative. Such  are  most  of  the  cases  in  which 
oy  (Mson  of  the  lapse  of  the  prescribed  time  without 
iasaing  execution,  or  of  the  death  of  parties,  a  rerival 
of  (he  Judgment  is  at  present  necessary. 


without  costs;  and  that  the  party  applying  shall  in 
such  case,  nevertheless,  be  at  liberty  to  proceed  by 
icire facial  or  action  upon  the  judgment. 

We  further  propose  that  the  writ  of  scire  facial 
should  be  directed  to  the  party  called  noon  to  shew 
cause  why  execution  should  not  be  awarded ;  that  it 
should  bear  teste  on  the  day  of  its  issung,  and 
should  call  upon  the  party  to  whom  it  is  directed  to 
appear  within  eight  days  in  the  Court  out  of  which 
it  issues,  to  shew  cause,  &c. ;  and  that  it  should  be 
served  in  any  county,  and  otherwise  proceeded  upon 
in  the  same  manner  as  a  writ  of  summons  in  an 
ordinary  action. 

The  name  of  scire  fatAai  will,  strictly  speaking, 
be  inapplicable  to  the  altered  form  of  process,  which 
will  not  oontun  the  words  fit>m  which  that  name 
was  taken ;  but  probably  the  writ  will  still  be  called 
by  the  same  name ;  or,  if  that  be  considered  objec- 
tionable, it  may  be  called  a  writ  of  rerivor. 

Forms  of  the  rule  or  summons,  suggestion,  and 
writ  of  leire  facial  or  lerivor,  will  be  given  in  the 
Appendix. 

OMBCTION  AFTBB  VBKOICT  FOB  DinCT  APPA- 
RENT  ON  THE   PLBADINOS. 

We  have  now  traced  the  steps  of  the  cause  where 
it  proceeds  in  the  ordinary  course  to  execution,  and 
we  proceed  to  consider  those  cases  where,  in  conse- 
quence of  some  d^ect  in  point  of  law  apparent  upon 
the  face  of  the  pleadings,  the  affect  of  the  verdict  is 
defeated  by  a  rule  to  arrest  the  judgment,  or  for 
judgment  no»  otitante  veredicto,  or  by  a  writ  of 
error.  In  our  observations  on  the  subject  of  plead- 
ing we  have  pointed  out  as  one  of  the  objections 
taken  against  the  existing  practice,  that  a  pwty  ob- 
serving a  defect  in  his  adversary's  statement  may, 
instead  of  painting  it  out,  proceed  to  trial  on  the 
facts,  and,  being  defeated  on  the  trial,  may  never- 
theless aftenniras  raise  the  objection  in  point  of 
law,  by  the  proceedings  to  which  we  have  above 
referred. 

AMU8T  OP  JDDGUENT,    jrODOMEMT  NOM  OB- 
STANTE VBEBDICTO,  AND  BKBOK. 

According  to  the  general  prindple  of  pleadini, 
every  person  suing  another,  or  defending  himself, 
must  state  a  legal  cause  of  action  or  ground  of  de- 
fence. It  is  obrioas  that  in  every  system  of  juris- 
prudence the  adversary  must  be  entitled  to  question 
.    _  .  two  things ;  the  truth  of  the  statement  in  point  of 

We  do  not,  however,  piopoae  the  abolition  of  the    fact,  and  its  sufficiency  in  point  of  law.    No  man 
writ  of  teire  facial  qtuart  txeeutionem  non  alto- 1  should  be  bound  to  admit  the  legal  sufficiency  of  a 

"  ~  claim,  or  its  truth,  when  he  contends  that  neither 
exists.  By  the  English  law  he  can  now  deny  both, 
but  under  this  diudvantage,  that  he  cannot  as  a 
right  first  take  the  opinion  of  the  Court  as  to  the 
s^ciency  of  the  claim  or  defence  in  point  of  Jaw, 
and  then  contestthe  facts.  If  he*demurs,  he  cannot 
insist  as  of  right  upon  the  truth  of  the  facts  being  tried, 
if  the  judgment  on  the  law  be  against  him ;  but  a 
party  may  of  right  dewr  the  tnith  of  his  adversary's 
statement,  and  should  its  truth  be  established  be 
may  by  motion  in  arreat  of  judgtaent,  or  for  judg- 
ment non  oMante  vertdieta,  or  by  writ  of  error, 
question  its  legal  snffidency  as  a  daim  or  defaaoe. 
Upon  this  general  statement  sudi  a  right  seems 
reasonable  and  proper ;  but  there  is  no  doubt  that 
mischievous  consequence*  follow  from  it.  For 
instance,  through  inadvertence  a  party  omits  a 
material  averment  in  a  declaration,  as,  e.  jr.  in  an 
action  against  the  drawer  of  a  bill  of  exchange  the 
averment  of  the  notice  of  dishonour.  The  defendant 
observes  the  omiaiion,  but  keeps  his  objection  secret, 
and  pleads  over,  aa  it  is  called,  traversing  the  other 
averments  of  the  declaration.  The  cause  is  tried, 
and  a  verdict  found  for  the  plaintiff,  and  the  defend- 
ant then  takes  his  objection  by  motion  in  arrest  of 
judgment.  The  objection  when  taken  at  that  stage 
19  utal,  because  no  amendment  is  allowed  after 
trial ;  whereas  if  the  defect  had  been  pointed  out  at 
an  earlier  period,  the  omitted  iiact,  if  capable  of 
proof,  might  have  been  supplied  by  amendment,  and 
if  it  were  not  capable  of  proof  the  costs  of  the  trial 
might  have  been  saved. 

But  this  is  not  the  greatest  evil.  A  plaintiff  may 
have  apparentiy  pass^  the  ordeal  of  all  objections 
to  his  pleading,  and  arrived  at  issue ;  be  may  have 
obtMned  a  venUct  on  the  merits,  and  have  success- 
fully opposed  an  appKcation  for  a  new  trial  which  has 
delayed  his  judgment  for  a  considerable  period; 
when  on  the  eve  of  issuin([  eieention  he  may  be  met 
by  a  writ  of  error  on  a  pomt  which  might  have  be«i 
raised  on  demurrer,  or  on  motion  in  arrest  of  judg- 
ment, and  which,  although  possibly  a  sotmd  objec- 
tion in  point  of  law,  would,  if  raised  before,  have 
been  amended  as  a  matter  of  course.  This  certainly 
is  a  great  scandal,  and  demands  reform. 

We  consider  it  would  be  improper  to  abolish  en- 
tirely the  motions  in  arrest  of  judgment,  and  tor 
judginent  nois  abitaiiie  vercdieta.  One  reasen  for 
retaining  them  is,  &at  it  is  •  fundMDeatal  priadple 


feOaat;  because,  although  in  many  cases  the  effect 
of  that  writ  may  be  obtained  by  an  action  of  debt 
upon  the  judgment,  Uiere  are  others  in  which  the 
proceeding  by  icire  facial  is  more  benefidal,  where 
it  to  sought  either  during  the  judgment-debtor's 
lifetime,  or  after  his  death  as  against  his  heir  and 
tene-tenants,  to  extend  freehold  land  of  which  he 
vraa  seised  at  the  date  of  the  judgment,  an  object 
which  could  not  be  effected  in  an  ordinary  action 
upon  the  judgment. 

The  wnt  of  setre  facial  for  this  porpose  daring 
tiie'Iifctime  of  the  judgment  debtor  is  in  the  ordinary 
fonn,  and  that  must  be  retained,  or  some  other  pro- 
ceeding liariiigthaaaiaeefbetsttliititated.  Wethink 
that  tlie  form  of  tlie  pieKnt  process,  besides  being 
less  open  to  error  ana  misapprehension  in  practice 
than  a  mode  entirdy  new,  will,  with  the  improve- 
ments which  we  are  about  to  suggest,  be  practically 
nnobjeetionable. 

We  propose  that  during  the  lives  of  the  parties  to 
n  jadnaent,  or  those  of  them  daring  whose  lives 
exeonnon  may  at  present  issue  without  a  icire  facial, 
and  within  six  years  from  the  recovery  of  the  judg- 
meat,  execution  may  issue  without  rerival  of  the 
jodgiaent.  The  prnent  limitation  of  a  year  and  a 
dsy<ia  not  in  our  opinion  fbonded  on  good  reason. 
Maw  states  of  dieomstanaea  may  be  conceived  in 
wbiwi  by  reason  of  the  abaenoe  or  poverty  of  the 
debtor  it  would  be  a  waste  of  expense  for  the  execu- 
tion oeditor  to  issae  execution  within  a  year  and  a 
day  after  the  judgment ;  and  we  recommend  that, 
by  analogy  to  the  statute  of  limitations  in  the  case 
of  eimple  contract  debts,  six  yean  should  be  the 
period  within  which  the  execution  may  issue  upon  a 
jodgment  without  rsirival. 

In  eases  wliere  it  beoomea  neoeasary,  by  reason 
atber  of  lapse  of  time  or  of  a  change  by  death  or 
otherwise  of  tlw  parties  entitled  or  liable  toexecntion, 
we  urniisae  that  the  party  aUegtag  himself  to  be 
entitled  to  execntioa  dtoold  be  aUowed,  either  as  at 
weMOt,  to  resort  to  a  icire  facial,  or  to  apply  to  the 
Coort  or  a  jadge  for  leave  to  enter  a  soggestion  upon 
the  roll  to  the  effect  that  it  manifestly  appears  to  the 
Comet  tiiat  ha  is  entitled  to  execution  of  the  judg- 
ment, and  to  issue  execntioa  thereupon,  such  leave 
to  bo  granted  by  the  Court  or  a  judge  upon  rule  to 
show  cause,  (»  summons,  to  be  served  as  at  present, 
or  in  auch  other  manner  as  may  be  directed  by  such 
Coort  or  judce;  and  that  upon  inch  applieatian,  in 


of  the  law,  and  we  think  a  sound  one,  that  the  state- 
ment of  facts  on  the  record  would  shew  a  good  cause 
of  action  or  a  good  ground  of  defence. 

The  former  commissioners  entered  very  fully  into 
this  subject.  'Their  recommendations  were  in  effect 
to  preserve  the  present  practice  of  moving  in  arreat 
of  judgment  ana  for  judgment  non  oisf  oaie  otredictas 
but  that  in  all  such  cases  the  motion  should  "  ha 
allowed  only  upon  terms  of  paying  all  the  coeta,  in*. 
duding  those  of  trial  incurred  since  the  pleading  to 
whidi  the  party  takes  exception ;  the  prerions  ootty 
and  the  costs  of  the  motion  to  depend  on  the  result 
of  such  motion."(a)  They  also  suggested  this  very 
important  alteration,  that  no  error  m  law  should  be 
ssngned,  except  upon  a  judgment  actually  givea 
dtiier  on  demurrer,  or  special  verdict,  or  motion  in 
arrest  of  judgment,  or  to  set  the  judgment  aride,  or 
for  judgment  mm  oiitaiUi  veredicto :  but  this  regu- 
lation was  not  to  apply  to  cases  where  bills  of  exoeiK 
tions  were  tendered.  One  of  the  piinrnpal  objects  of 
thoae  recommendations  was  no  doubt  to  meet  the 
evil  arising  in  such  a  case  as  that  which  we  have  laat 
stated,  namdy,  of  a  party  lyin^  by  until  after  judg- 
ment before  tddng  any  objection  to  the  plesdiiif, 
and  also  to  do  away  with  the  anomaly  of  bringing  a 
writof  error  upon  a  judgment  which  m  facthadnol 
been  actaally  proooiuiced  by  the  Court. 

We  entirely  concur  in  the  view  taken  by  the 
former  commissioners.  We  propose,  that  the  ptae> 
tica  recommended  by  them  should  be  in  snbstanaa 
adopted,  with  some  additional  provisions  for  aiding 
defective  pleadings  by  an  extensive  power  of  amend* 
ment,  and  a  power  of  suggesting  nots  en  the  reeocd 
and  ascertaining  the  truth  thereof  which  we  oonsids 
will,  altera  cause  has  been  tried  on  its  merits,  effit»> 
tually  prevent  a  foilure  of  justice. 

We  therefore  propose,  that  a  party  may,  aiter  th« 
trial  of  an  issue  in  fact,  or  judgment  by  deCudi^ 
move  in  arrest  of  judgment  or  for  judgment  non  o(- 
itamtc  teredicie,  or,  where  there  haa  been  no  oppor- 
tanity  of  so  doing,  move  on  the  like  grounds  to  set 
aside  the  judgment,  but  that  no  sacfa  motion  shall  be 
allowed  except  upon  the  terms  of  payment  by  the 
party  moring  of  sJl  the  costa  occasioned  by  the  trial 
of  the  issue  or  other  proceeding  arising  out  of  the 
detective  pleading,  and  that  the  Court  shall  make 
all  such  amendments  as  appear,  dther  by  the  judge's 
notaeofthe  trial  or  other  satisfactory  proof,  to  ba. 
justified  by  the  facts  of  the  case.  Ajid  that  upon 
such  motion,  founded  on  the  non-averment  of  some 
alleged  materi^  fact  or  ftcts,  or  material  allegation, 
the  party  whose  pleading  is  said  or  a4iadged  to  b« 
defective  AaU  ba  at  lilwrty  to  shew  that  audi  fkets 
were  proved  or  admitted  at  tile  trial;  or.  maj  ba 
allowed  by  the  Court  to  suggest  the  truth  oi  th« 
omitted  fact  or  facts.  That  sudi  suggestion,  if  denied 
by  the  opposite  party,  shall  be  tried,  and  if  it  be  found 
to  be  true  the  party  suggesting  shall  be  entitled  to 
such  judgment  and  costs  as  he  would  have  been  enti- 


tled to  if  the  omitted  fact  or  facts  had  been  orighiallv 
stated  in  the  pleading,  together  wi^  the  coat*  of  and 
oecarioned  by  the  suggestion ;  it  it  be  notfoond  to 
be  so,  the  opporiteparty  of  course  wiU  be  entitled  to 
the  latter  coste.  We  think  it  right  to  add,  that  the 
principle  of  our  proposal  in  this  recommendation  it 
net  novd.  The  prindple  of  permitting  tiie  omitted 
fact  to  be  raggeated  is  sanctioned  by  Uie  statato  81 
Jac.  1,  c.  13,  s.  2. 

We  propose  that  no  error  shall  be  assigned,  exoept 
oa  a  judgment  of  the  Court  actually  given  dther  on 
demorrer  or  motion  to  arrest  or  aet  aside  the  ve^• 
diet,  or  far  jndgment  aoa  oManti  veredicto,  as  wa 
are  of  opinion  uiat  ample  time  and  opportoait*  aaa 
afforded  to  a  party  to  object  to  his  adversary's  plead- 
ing, by  demurrer  or  motion  in  arrest  of  judgment 
or  judgment  non  obttante  veredicto.  If  dther  by 
inadvertence  or  design  he  allows  these  opportunitias 
to  pass  by  be  ought  not  to  be  allowed  to  delay  tha 
sucoessfni  party  and  add  to  the  expense  of  tiie  auit 
by  resorting  to  a  Court  of  Error.  It  is  hardly  n*' 
cessary  to  point  out  that  this  regulation  ought  ngt 
to  extend  to  the  case  of  error  on  bills  of  exx»ptiona> 

FBOCKEDINOS  IN  BBBOB. 

We  think  very  considerable  improvement  may  be 
effected  in  the  proceedings  in  error. 

At  present,  erm  is  brought  by  awrit  issued  out  tt 
the  Court  of  Chancery,  which  is  in  the  natars  of  a 
new  proceeding.  We  think  it  ou^t  to  be  a  step  in 
the  cause.  The  writ  of  error  is  in  one  unvarying 
form ;  so  also  are  the  assignment  of  error  in  law  ana 
joinder  in  error.  They  may,  therefore,  be  dispensed 
with.  We  propose  that  the  party  alleging  error  in 
law  shall  deliver  to  the  Mastw  a  memoiandum  al- 
leging error;  that  the  Masto-  shall  deliver  to  him  a 
note  of  ite  receipt ;  and  he  shall  serve  the  ssme  ptt 
his  adversary,  with  a  statement  of  some  substantial 
ground  of  error  intended  to  be  argued ;  the  service 
of  which  note  shall  have  the  same  effect  as  the  seT> 
rice  of  the  notice  of  allowance  of  the  writ  of  eaot 
now  has. 

As  to  error  in  fact,  which  is  a  proceeding  to  defaat 
the  effec'  of  the  judgment  on  the  ground  of  soint 
error  ..i  net  not  appearing  on  the  record;  for  in- 
stance, because  the  unsuccessful  psrty  was  an  infhnt 


(a)  Third  Bspott,  p.  St. 
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who  appeared  by  attorney,  or  a  married  woman  who 
was  (oed  without  her  husband,  or  that  a  per«on 
against  whom  judgment  of  outlawry  has  been  pro- 
nonnced  was  abroad  at  tiie  time  when  the  exigent 
was  issued,  the  same  mode  of  instituting  the  pio- 
CQedings  should  be  adopted ;  hut  the  errors  in  fisct 
mnst  be  assigned  and  pleaded  to,  as  at  present. 

The  proceeding  by  way  of  error  in  hct  being  some- 
limes  resorted  to  for  the  purpose  of  delay,  we  think 
that  the  party  resorting  to  it  should  in  all  cases  verify 
the  ^Iqged  fact  by  affidavit,  in  like  manner  as  pleas 
in  abatement  are  now  reqnired  to  be  verified. 

We  think  the  tiMseript  of  the  roll  now  reqnired 
qnite  tmnecessary,  and  that  it  will  be  su6Bcient  to 
caose  a  memorandum  of  error  being  alleged  to  be 
made  on  the  roll,  which  should  be  brought  into  the 
Conrt  of  Ex.  Ch.  when  the  ease  is  to  be  argued,  and 
be  the  warrant  for  the  jurisdiction  of  the  Court  of 
Error. 

The  substance  of  the  present  practice  will  be  thus 
retained,  while  the  proceedings  will  be  simplified  and 
diieapened. 

We  think  the  time  for  bringing  error  may  be 
mgterially  shortened.  Six  years  would  be  amply 
■oiEcient;  at  present  it  is  twentv  vean.  This, 
■Iflioogh  formorly,  for  reasons  whidi  no  longer 
exist,  not  unreasonable,  has  now  manifestly  become 
so.  It  is  not  now  necessary  to  treat  error  otherwise 
than  as  a  step  in  the  cause. 

We  further  propose  that  every  Court  of  Error 
dudl  have  power  to  give  such  judgment  and  award 
■neh  process  as  the  Court  below  ought  to  have  done, 
without  rerard  to  which  party  alleges  error.  This 
will  get  rid  of  a  defect  now  existing,  viz.  that  in 
some  cases  a  Conrt  of  Error  can  only  reverse  the 
Jadgment  of  the  Court  below,  and  not  give  the  right 
judgment.  It  ought  to  have  power  to  do  so  where 
the  materials  are  present  before  it. 
Ooht  tvUmud.') 


THE  LAWYER. 

fbntmarjt. 
EaciTY  Pbacticb. — A  rule  of  practice  was 
acted  on  in  the  case  of  fVrigkt  v.  Woodkam, 
17  Law  T.  293,  which  is  not  generally  under- 
•tood  at  existing,  and  is  therefore  worthy  of 
note.  That  was  a  motion  for  leave  to  set  down 
fot  hearing  a  ipecial  case.  In  support  it  was 
stated  that  all  parties  tui  juris  consented,  and 
that  the  guardian  to  an  infant  party  duly 
ai^inted  according  to  the  form  of  stat. 
13  &  14  Viet.  c.  35, 1^80  consented.  Vioe-Cban- 
cdlor  ToRNBR,  however,  held,  that  though 
the  parties  may  appear  by  the  same  solicitor, 
the  interests  of  the  infant  must  be  protected 
by  separate  counsel.  A  case  in  which  costs  of 
appointment  of  a  receiver  were,  under  the  cir- 
cumstances, ordered  to  he  paid  out  of  fund 
in  court,  is  Andtrton  v.  Omchard,  17  Law  T. 
393.  There  a  cl«m  was  filed  for  the  ap- 
pmAtment  of  a  recMver,  there  being  two  wills 
of  the  testator,  one  made  in  England  and  the 
other  abroad,  and  the  right  to  probate  being  in 
dispute  before  the  Ecclesiastical  Court.  The 
'^nee-Chancellor,  at  the  hearing,  ordered  the 
corts  to  be  taxed  and  paid  out  of  the  fund  in 
court,  the  receiver  to  be  continued.  Worthy 
of  note,  also,  is  a  case  in  the  Court  of  Chan- 
cery, Ireland — Mitrphy  v.  KeUer,  17  Law  T. 
297>  the  point  of  which  may  be  thus  stated  : 
If  a  submission  to  arbitration  be  made  a  rule 
of  Court,  under  the  provisions  of  the  9  &  10 
Vfm.  3,  c.  15,  the  court  where  the  rule  it 
made  is  the  proper  place  to  apply  to  set  aside 
the  award,  if  it  be  obtained  by  partiality  or 
corruption.  But,  if  the  award  be  on  the  face 
of  it  a  nullity,  the  Court  will  treat  it  as  if  no 
award  had  been  made ;  and  on  a  bill  or  peti- 
tion (13  &  14  Vict.  c.  89,  Jr.)  to  take  the 
partnership  accounts,  will  exercise  its  jurisdic- 
taoo,  notwithttanding  that  the  tubmission  has 
been  made  a  rule  of  a  Conrt  of  Law,  and  will 
direct  a  reference  to  take  the  accounts  accord- 

QucTies. 

8ia,— In  "Noy't  Maxims."  Bythewood's,  9th 
edition,  1821,  p.  148, speaking  "of sealing"  (deeds), 
it  the  followinc  passage : — "And  if  it  were  sufficiently 
sealed,  yet  if  the  print  of  the  seal  be  utterly  defaced, 
the  deed  it  insoffident ;  it  is  not  my  deed."  There 
is  no  authority  for  this,  and  the  editor  does  not  make 
any  remark  on  the  passage.  Will  any  of  your  cor- 
letpondenta  let  me  know  how  fiur  this  wonid  be  law 


at  Ihia  period  ?    It  is  well  known  that  in  a  few  years 

if  the  deeds  have  been   much  handled,  the  wax 

becomes  quite  smooth,  and  the  impression  worn  off. 

Sept.  17.  1851.  A.  C.  S. 


THE    MERCANTILE   LAWYER. 

A  Nisi  Print  case,  interesting  to  common  car- 
riers and  railway  companies,  was  tried  before 
Jkrvis.  C.J.  at  the  sittings  at  Westminster 
after  last  Term.  Marghall  v.  TAe  York,  Neiv- 
cattle,  and  Berwick  Railway  Company,  17 
LawT.  304.  That  was  a  case  in  which  a 
nobleman  travelling  on  a  railway  with  hit  ser- 
vants, paid  the  fare  and  expenses  for  himself 
and  servants,  with  their  luggage.  During  the 
journey  a  portmanteau  belonging  to  one  of  the 
servants  was  lost.  The  Court  was  of  opinion 
that  as  the  contract  .had  been  made  vrith  the 
master,  and  not  vrith  the  servant,  the  latter 
could  not  maintain  an  action  to  recover  the 
value  of  the  lost  goods.  In  Ex  parte  Holling- 
worth,  1 7  Law  T.  303,  a  question  arose  as  to 
the  right  of  a  bankrupt  in  respect  of  his  cer- 
tificate. The  case  and  question  were  these  : — 
A  trader  became  a  bankrupt  in  1833,  hit  eitate 
paying  Ss.  6d.  in  the  pound.  In  1835  he 
made  a  compotition  with  his  creditors.  In 
1846  he  made  another  composition  with  them. 
paying  St.  in  the  pound.  In  June,  1849,  he 
placed  in  hit  solicitor's  hands  a  declaration  of 
insolvency,  and  subsequently  incurred  several 
debts.  In  June,  1860,  he  again  became  a 
bankrupt.  The  commissioner  refused  him  his 
certificate.  On  appeal  the  Vice-Chancellor 
held  that  the  bankrupt  was  not  entitled  to  be 
placed  in  a  more  favourable  position  as  regards 
his  certificate  than  he  would  have  been  under 
the  6  Geo.  4,  c.  16,  s.  127.  His  Honour 
thought  that  justice  would  be  done  by  im- 
poting  a  delay  of  three  months  before  grant- 
ing tiie  certificate.  The  certificate  to  be  then 
granted  would  only  be  of  the  tecond  class, 
and  merely  protect  the  bankrupt's  person  from 
arrett.  The  case  of  Ex  parte  Bird,  re 
Bourne,  If  Law  T.  303,  may  be  referred  to  at 
a  cate  in  which  the  appeal  judge  in  bank- 
ruptcy, on  a  certain  state  of  facts,  thought 
proof  of  a  debt  bad  been  wrongly  admitted, 
but  it  decides,  in  fact,  nothing  material,  the 
matter  being  referred  back  to  the  commit- 
sioner,  witii  liberty  to  take  from  mther  side 
additional  evidence. 


CORRESPONDENCE. 

AYCKBOURN'8  CHANCERY  PRACTICE. 

TO  THE  aniTOR  or  THE  LAW  TIUK8. 

Bib. — I  have  observed  in  the  Law  Tikes 
frequent  recommendations  of  this  work,  but  it  ap- 
pears to  me  that  its  value  is  much  diminished,  be- 
cause the  third  and  last  edition  does  not  contun 
either  Mr.  Turner's  Chancery  Act  or  the  General 
Orders  in  Chancery  of  the  22nd  April,  1850,  neither 
does  it  contain  other  recent  Chancery  Orders.  I 
should  state  that  I  am  now  speaking  Arom  the  follow- 
ing dates.  From  an  advertisement  it  appears  that 
the  third  edition  of  Ayckboum's  Practice  was  pub- 
lished in  October,  1849 ;  Mr.  Turner's  Act  was 
passed  on  the  I5th  July,  1850,  and  the  General 
Orders  I  have  mentioned  were  issued  on  the  22nd 
April,  1850. 

Ayckboum's  is  no  doubt  a  good  work,  but  to  sus- 
tain its  previous  reputation  I  think  the  editor  should 
publish  another  edition,  as  Chancetj  Practice  has 
been  much  changed  since  the  last  edition  was  pub- 
lished. 

It  is,  perhaps,  doe  to  your  readers  to  be  made 
acqnidnted  wiui  the  above  &cts,  since  the  work  has 
been  often  recommended  in  your  columns. 

Yours,  &c.  J.  L. 

Sept.  12,  1851.        

TRANSFER  OF  A  CHOSE  IN  ACTION. 

TO  TBE  EDITOR  OF  THE  LAW  TIMES. 

Sir. — There  is  one  point  in  law  reform  which  ap- 
pears to  me  deserving  of  attention,  but  hitherto 
overlooked,  namely,  the  refusal  of  the  law  to  recog- 
nise the  transfer  of  a  "chose  in  action."  so  as  to 
invest  the  transferee  with  the  power  to  tne  in  his 
own  name,  instead  of  that  of  UietnntliBtw.  At  the 
bett  it  is  but  a  immd-abovt  mode  of  pnioednie. 


were  there  no  other  inconvenience  attending  this 
course,  hut  there  is  this  further  ditadvaatage  in  ease 
of  there  being  also  an  original  debt,  to  the  traaa- 
feree,  that  he  is  compelled  to  bring  two  actiooe 
separately,  instead  of  being  allowed  to  corahiiie  the 
two  into  one.  The  case  which  has  more  nfeeaUy 
directed  my  attention  to  the  subject,  is  the  asn^a. 
ment  to  a  sub-lessee  of  the  rent  which  had  anmcA 
due  before  the  sale.  Why  not  in  case  of  rent  accra- 
ing  doe  subsequently  to  the  assignment,  allow  tlm 
transferee  to  sue  for  both  caa»e  of  action  at  the 
same  time,  instead  of  putting  him  to  the  trouble  and 
expense  of  bringing  an  action  in  tiie  name  <rf  <»e 
who  is  no  party  to,  or  at  least  has  no  interest  in  die 
suit. 

Confining  this  permission  to  join  more  than  one 
cause  of  action  within  the  same  limits  which  are 
now  assigned,  I  cannot  see  that  any  injury  would 
arise  firom  the  abolition  of  a  rule  whidi,  however 
reasonable  it  may  appear  in  theory,  works  no  good, 
and  confers  no  heneiit  in  practice. 

It  may  be  that  this  is  a  point  which  yon  deem  of 
no  importance,  as  one  that  you  have  previoadr 
touched  upon ;  in  either  case  my  ignorance  most  be 
my  sufBcient  excuse  for  troabling  yon  with  these 
remarks.  I  am,  rir,  yoon,  &c 

C.  W.  C. 


LEGAL    INTELLIQENCE. 

THE  PUBLIC  RECORDS. 
We  are  about  to  turn  over  a  new  leaf.  The  Mas- 
ter of  the  Rolls  has  riven  an  answer  to  the  menoiial 
E resented  to  him  by  Lord  Mahon  and  vanoot 
terary  men,  praying  for  the  admission  of  historical 
writers  to  the  free  use  of  the  records.  It  is  an  ex- 
tremely important  answer.  It  is  not  a  pert  answer. 
as  too  many  official  answers  are,  coming  out  as  'i 
fivm  the  hose  of  a  fire-engine,  and  overwhriming 
the  recipient  with  astonishment.  It  is  not  a  soft 
answer,  trickling  forth  shmily,  as  if  it  were  boBev. 
or  after  the  fashion  of  what  Burnet  terms  Pena  t 
"  luscious  way  "  of  talking.  It  is  not  a  cold  aatwcr, 
fireering  you  up,  gratitude  and  all,  and  rendering  it 
impossible  for  you  to  say  out  heartily,  "  titank  yoa," 
like  a  man.  Kor  is  it  a  formal  answer  like  a  cierli'a 
"  Amen,"  or  an  echo,  or  an  address  in  answer  to  a 
Queen's  speech,  or  a  child's  cuckoo-toy,  or  anything 
else  that  is  merely  mechanical  and  meaningleas.  li 
it  none  of  these.  It  is substantiaUv  a  kind  «— »i. 
It  reads  as  if  the  Master  of  the  Rolls,  if  hs 
had  not  been  Master  of  the  Rolls,  wooU 
have  signed  the  memorial,  and  have  bceome  a 
petitioner  himself.  He  seems  to  shake  hands  wi& 
the  memwialists  all  round,  saying  all  the  time,  "  I~ 
quite  agree  with  yon."  A  few  dimcnltjea  are  intas<- 
jected.  That  is  of  course.  They  tell  as  of  the 
necessity  of  watching  the  dear  tender  oid  patdi- 
ments,  and  how  friable  they  are,  and  how  diScolt 
to  match  in  forms  and  sizes,  and  liow  anxious  the 
keepers  are  to  impress  them  with  an  office-atam^ 
though,  after  working  hard  for  twelve  yean  past, 
theyliave  not  been  able  to  do  so  as  yet.  All  this 
oomes  of  course.  The  best  of  public  oiBioers  are  bet 
pablic  offioeis  after  all.  But  the  beginnii^  aad  the 
end  of  the  answer,  which  contain  the  gist  of  the 
matter,  the  plant  English  of  i^  are  most  satis- 
factory. 

"After  consulting  with  Sir  Fnods  Pa^rave^  aai 
carefully  considering  your  memorial,  with  an  aaziowi 
desire  of  meeting  your  wishes  as  hr  as  ]»ae- 
ticable,  consistently  with  &e  proper  psoteiition 
of  the  records  under  the  existing  circomstaaees 
of  ^e  Record  establishment,  I  propose  to 
ply  with  your  request  to  some  extoit^  at  o 
with  a  view  to  the  oltimate  complianee  wiA  it  oa- 
tirely,  if  the  measnie  with  which  I  pmpoae  to  ooea- 
mence  shall  be  found  to  work  satisfisctarily.  9tK 
the  present,  therefore,  I  will  assent  to  the  foitowiag 
regulation.  I  will  aatborise  Sir  Fianeit  Palgnne^ 
the  Deputy-Keeper  of  Records,  to  grant  any  UtmBf 
inquirer  permission  to  search  for,  examine,  aod  ia- 
spect,  and  to  make  notes,  extracts,  or  copies  ia 
pencil,  without  payment  of  fees,  of  all  sach  eal- 
enders  or  indexes  of  records  and  all  leeord  pepaa* 
and  documents,  or  classes  thereof,  at  in  lus  jadg- 
ment  can  properly  be  opened  gratis  to  the  litcney 
inquirer,  on  his,  the  inquirer,  exdaining  to  tlie 
satisfsction  of  Sir  Frauds  Palgnve  mat  the  applica- 
tion is  for  a  bond  fide  literary  purpose,  upon  fait 
doing  which  an  explanation  will  be  given  to  the  ap- 
plicant of  the  extent  and  nature  of  the  aaststenoe 
which  the  offioen  of  the  establishment  can  render, 
and  Sir  Franeit  Palgnve  will  give  the  neeeaaary  dS- 
rections  to  the  assistant-Weepers  accotdingly." 

And  then,  after  some  sentences  ennmeiating  wiat 
are  ofBdally  termed  "  difficoltiet,"  Sir  John  Roadr 
oondndes  that : — , 

"  I  have  itated  these  matters  to  explain  why.  wiilt 
regret,  I  feel  that  it  it  not  possible  at  present  to  do 
more  than  make  the  limited  compliance  with  yoor 
request  I  have  above  stated ;  when,  however,  ti» 
new  Record  buildings  shall  be  tuffidently  cooi- 
pleted,  tiiete  regalatioiis  shall  be  reconsidered  with 
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■  view  to  gnnting  ereiy  possible  facility  aad  en> 
conrazement  to  literary  inqnirers,  and  I  shall  direct 
Sr  nancis  Palgnve  and  the  assistant-keepers  to 
construe  the  permission  I  propose  to  tyrant  as  libe- 
nlly  as  they  posnbly  can  consistently  with  their 
dnty." 

We  think  this  an  honest,  satisfactory  answer.  It 
admits  the  principle.  It  promises  reconsideration 
and  more  complete  compliance  hereafter.  And  the 
condition  imposed  is  one  which  no  literary  man  need 
tomple  to  comply  with. 

The  remiasion  of  fees,  be  it  remembered,  is  made 
to  literature — not  generally,  not  to  law,  not  to  pro- 
fessional agents  of  any  kind,  but  to  literature  alone. 
In  order  to  eatablish  a  right  to  take  advantage  of  the 
lemission,  literature  must  be  proved.  The  indicated 
mode  of  proof  is,  io  oar  judgment,  one  of  the  easiest 
and  moet  latisfactorjr  that  could  have  been  devised. 
Sir  Francis  Palgrsve  is  not  only  a  competent  judge  in 
subjects  of  literature,  but  a  puolic  officer  responsible 
for  ois  decisions  in  record  matters  to  the  Master  of 
the  Rolls  himself. 

We  congratulate  the  memorialists  on  what  they 
have  attained,  and  join  with  them  in  opinion  that  the 
Master  of  the  Rous  is  entitled  "  to  the  gratitude  of 
all  men  of  letters."    He  has  set  an  admirable  ezam- 

Ele  in  the  caiefbl  pains-taking  consideration  which 
e  had  evidentty  bestowed  upon  the  subject.  Lite- 
latnre  is  not  accustomed  in  this  country  to  receive 
such  treatment  at  official  bands. 

There  is  another  point  of  view  in  which  this 
matter  is  most  important.  Tho  concession  throws  a 
vast  amount  of  new  responsibilihr  upon  literary  men. 
Henceforth  the  guess  work,  the  mere  romance- 
writing,  which  we  have  been  too  long  accustomed  to 
suppose  to  bd  history,  will  be  without  excuse. 
'Writers  who  ne^eot_  to  take  advantaf^e  of  record 
evidence  on  all  subjects  to  which  it  is  applicable, 
will  lay  themselves  open  to  the  sharpest  and  justest, 
critical  censure.  Our  history  may  now  be  put  upon 
the  strong  foundation,  not  of  borrowed  evidence, 
but  «t  the  records  tiiemselves.  If  literary  men 
neglect  this  opportunity,  the  Government  will  be  no 
longer  to  blame.  The  Master  of  tlie  Rolls  has 
deured  bis  oonsdence,  and  that  of  the  State.  But 
we  have  no  fiear  that  such  will  be  the  result.  Wise 
and  liberal  concession,  like  that  of  the  Master  of 
t^e  Rolls,  must  tell  with  honourable  effect  both 
npon  our  literary  men  and  upon  our  national  cha- 
racter.— Exarmur.    __^^__ 

Ektsnsivs  FoB«BBiza  nr  a   SoLicrroa   in 
Manchbstcb. — A  ramour  harinc  become  prevalent 
in  this  town,  during  the  last  few  days,  that  there  was 
TeasoD  for  believing  that  fbrgeries  to  a  serious  amount 
bad  some  time  since  been  committed  by  a  respect- 
able solicitor  sfaice  deceased,  we  have  made  inquiries 
xespecting  the  matter,  and  regret  to  state  that  the 
rumour  is  correct.    A  few  months  aco,  we  recorded 
the  decease  of  Mr.  Henry  Edward  Ridgway,  solici- 
tor, Norfolk-streetj  a  gentleman  of  long  and  ezten- 
arve  practice,  highly  respected,  and  in  whom  great 
confidence    has    evidently    been   reposed   by   his 
numerous  clients.    Events  have  transpired  within 
the  last  ten  days  which  have  led  to  the  belief  (legal 
proof  has  not  yet  been  produced)  that  he  had,  for 
about  two  years  prior  to  his  death,  availed  himself  of 
the  drcunistance  of  the  deeds  of  his  clients  being 
left  in  his  safes  and  possession  for  security  from  fire, 
&e.,  and  empto^ed  those  deeds  as  a  means  of  realis- 
ing money.    We  are  informed  that  it  is  now  ascer- 
tained, that  he  had  forged  mortgage  deeds  for  various 
sums,  and,  unknown  of  course  to  his  principals,  had 
handed  over  their  documents,  which  had  for  years 
been  left  in  his  costody.  Having  received  (he  money 
on  the  mortgagee  thus  eflbcted,  ne  paid  the  interest 
himself]  oonseqoendy,  dnring  his  ufetime  the  fraud 
was  not  discovered.  The  interest  in  one  case  recently 
-falling  due,  and  not  bdng  pud  as  heretofore,  the 
prinapal  was  appUed  to,  sind  he,  surprised  of  course 
at  the  application,  denied  that  he  had  ever  effected 
■adi  a  mortgage,  or  was  at  all  cognisant  of  it,— the 
signatnie  of  the  mortgage  deed  was  forged.    Other 
-diaooveries  have  been  made ;  and  it  is  feared  there 
are  some  still  undiscovered.    Ahready  the  snms  thus 
obtained  on  mortgage  are  believed  to  exceed  lO.OOW., 
which  most  entail  a  serious  loss  to  the  parties  who 
bare  advanced  the  money.    Legal  proof  of  the  for- 
geries, of  coarse,  hsa  yet  to  be  adduoed.— ATimeAM- 
ler  Bxambur. 

Sam  op  tri  Old  Hodsb  op  Coioioiis.— On 
Wednesday  Uie  sale  of  the  materials  of  this  edifice 
was  commenced.  The  Oloit  of  flie  same  day  says : 
— "  The  materials  of  the  (dd  House  of  Commons 
itttre  this  day  been  put  up  to  auction.  The  seats 
on  which  Canidng,  Copley,  Brougham,  Peel,  Rns- 
aell,  Stanley,  and  Grianam — the  seats  npon  which 
•at  all  these  distinguished  men,  have  this  day  been 
exposed  for  sale  to  builders  as  old  rubbish.  Who 
could  have  supposed  that  in  so  short  a  period  of 
time  the  seat  from  which  one  statesman  enunciated 
Itia  toleration  Act  of  1829,  and  his  free-trade  mea- 
aore  of  a  later  period;  from  which  Lord  John  Ros- 
sell  fulminated  the  great  principles  of  reform,  which 
he  so  successfully  oairied  into  practical  opraation ; 
and   Pabamtott  spoke  the  language,  not  of  the 


cabinet  alone,  but  of  the  country,  with  respect  to  read  and  vrrite  welt,  996;  who  possessed  a  certain 

our  foreign  relations,  should  be  consigned  to  the  education,  32S.    Of  the  total  number  of  aocosed, 

hammer  of  Messrs.  Eversfleld  and  Home  ?    The  2,774  were  acquitted,  and  the  others  were   con> 

Speaker's  chur  has  been  removed ;  the  auctioneers  demned — 39  to  death,  196  hud  labour  at  the  hulks 

have  taken  the  place  of  the  seigeant-at-arms;  and  for  life,  835  hard  labour  at  the  hulks  for  diSerent 


Mr.  Richardson,  in  a  green  baize  seat,  has  taken 
possession  of  the  seat  of  the  clerk  of  the  bouse; 
while  speculative  builders  and  eager  jobbers  in  old 
materials  occupy  the  seats  of  the  members.  A  little 
before  twelve  o'clock  the  sale  commenced.  The  at- 
tendance was  not  so  numerous  as  had  been  antici- 
pated. A  considerable  time  before  the  beginning  of 
the  sale,  several  tradesman  connected  with  the 
building  trade  risited  the  honse  and  examined  the 
lots  marked  out  for  sale.  As  the  hour  for  commenc- 
ing business  approached,  the  crowd  increased ;  but 
the  attendance  evidently  disappointed  the  expecta- 
tions of  the  auctioneers.  In  front  of  the  premises  to 
be  sold  a  hoarding  is  in  course  of  construction,  which 
will  be  left  up  until  the  old  materials  are  removed, 
when  it  is  to  be  raised  to  a  greater  height,  for  the 
purpose  of  preventing  the  public  from  interfering 
with  or  delaying  the  workmen  who  are  to  execute 
the  screen  which  is  to  cover  in  the  new  Honse  of 
Lords. 

Thk  Govkknuknt  Dtmr  on  Railways. — A 
Bill  is  to  be  brought  into  Parliament  early  next  ses- 
sion, which  has  for  its  object  the  abolition  or  modi- 
fication of  the  present  very  oppressive  passenijer-taz 
levied  on  railways.  Manv  companies  which  at  pre- 
sent pay  no  diridend,  and  indeed  should  they  ever 
be  so  successful,  are  not  likely  for  many  years  to 
come,  are  obliged  to  pay  large  snms  annnally  for 
passengers  duty  to  the  Government,  which  the  share- 
holders naturally  consider  a  great  hardship,  and  as  it 
can  hardly  be  urged  by  any  person  in  the  House 
that  a  number  of  gentlemen  are  to  invest  their 
capital  solely  for  the  purpose  of  increasing  the  re- 
venue of  the  country,  there  is  very  little  doubt  but 
that  the  Bill  wiU  pass. 


CRIMINAL  JUSTICE  IN  FRANCE. 
Tr>  MottUtur  pnblishes  a  report  from  the  Minister 
of  Justice  to  the  Prerident  of  the  Republic  on  the 
administration  of   criminal  justice  in  1849.    The 
principal  points  of  it  are  as  follow : — ^The  Courts  of 
Assizes  tried  4,910  criminal  cases,  being  278  more 
than  in  1848,  and  947  less  than  in  1847.    The  4,910 
cases  consisted  of  2,015  crimes  against  the  person, 
and  2,895  against  property.     In  no  year  previous 
were  cases  of  the  former  clasa  so  numerous,  of  the 
latter,  so  few-     The  number  of  accused  in  the  4,910 
cases  was  6,983,  of  whom  2,943  were  concerned  io 
crimes  against  the  person,  4,040  in  crimes  against 
proper^.    Among  the  6,983  accused  were  337  for 
political  crimes,  238  for  riot.  75  false  swearing  and 
subornation,   2iS0  rapes,  478  criminal  assaults  on 
children,  19  parricides,  35  poisonings,  324  attempts 
at  murder,  203  infanticides,  329  murders,  516  catting 
and  wounding,  120  other  crimes  against  the  person, 
121  coining,  508  forgeries,  2,750  robberies,  143  high- 
way  robberies,    117  fraadnlent  bankruptcies,  239 
arson,  59  pillage  of  properties,  103  other  crimes 
against  propertar.    The  crimes  in  which  the  greatest 
increase  took  place,  compared  to  1848  and  1847,  were 
political,  murder,  infinticide,  catting  and  wound- 
ing,   rapes,    and   especially    crimind   assaults  on 
children.     The  6,983  accused  give   for  the  total 
population  1  for  every  5,070  inhabitants;   in  1848 
the  proportion  was  1  for  every  4,815,  and  in  1847, 1 
for  every  4,007.  The  number  of  accused  in  proportion 
to  the  population  varied  in  different  departments,  as 
did  also  the  nature  of  the  crimes ;  thus,  in 
deportments,  there  was  1  accused  for  every  3,000 
inhabitants ;  in  othns  only  1  in  10,000 ;  in  some 
departments,  from  61  to  95  out  of  every  100  ac- 
cused were  charged  with  crimes  agunst  the  person ; 
in  others  tlie  number  is  ooly  from  19  to  25  per  cent. 
It  was  in  Coirica  that  the  greatest  number  of  crimes 
against  the  person  were  committed.    The  number 
of  women  was  as  usual  greater  inferior  to  that  <^ 
the  men;  out  of  the  6>9»  accused  only  1,064  were 
vromen.    Out  of  100  accused  of  crimes  against  the 
person,  87  were  men,  and  13  women ;  of  crimes 
against  property,  83  men,  and  17  women.    Crimes 
of  wfaieh  women  were  mostly  guilty  were  infenticide 
and  abortion.    Of  the  6,983  accused  S6  were  under 
l6yesrsaraM:   1,039  aged  from  16  to  21,  1,039 
from  21  to  25, 1,066  from  25  to  30, 1,012  from  30  to 
35,  833  from  35  to  40, 629  from  40  to  45,  508  from 
45to50,  342  from  50  to  55, 169  from  55  to  60,  139 
ftroffl  60  to  65,  86  from  65  to  70,  45  upwards  of  70. 
In  addition  to  the  accused  of  lass  than  16,  350 
of   the  same  age  were  tried  by  the  Tribunal 
of  Correctional  Police.    Out  of  the  6,983  aocosed, 
3,747  were  unmarried.    The  professions  of  the  ac- 
cnsed  wwe— 2,681  agriealtual  labourers,  &e.,  1,479 
artisans,  243  bakers,  butchers,    and  millers,    418 
tailors,  hatters,  and  hairdressers,  446  tndesmen  and 
clerks,  281  boadtmen,  carters,  and  eonniiiaioiiiurires, 
131  inn,  lodging-house,  and  coffee-house  keepers. 


periods,  708  imprisonment  with  hard  labour,  5  trans- 
portation, 2,394  imprisonment,  8  fine.  In  1848  the 
condemnations  amounted  to  4,304.  The  juries  ad- 
mitted in  their  verdicts  extenuating  drcumstances  in 
about  70  cases  out  of  100.  The  ncmber  of  cases 
submitted  to  the  tribunals  of  Correctional  Police 
vras  164,057,  and  of  accused,  216,744.  In  1848  the 
cases  were  159,756.  and^ieaccused  216,819.  Of  the 
216,744  accused,  189,722  were  condemned  to  diffoent 
periods  of  imprisonment  or  to  fines,  24,221  were 
acquitted,  and  the  others  being  of  tender  years,  were 
eilber  given  up  to  theur  friends  or  sent  to  the  House 
of  Coirection.  The  High  Court  of  Justice  assembled 
twice  in  1849,  and  tried  87  accused  persons. 


NOTICES  OF  NEW  LAW  BOOKS. 

7^e  Imf  Mttgatme  and  Qiuaitrlj/  Reviev)  qf 
Juritprudenee.  August,  1851.  London :  But- 
terworth. 
An  unusoally  exoellent  and  attractive  number  of 
this,  the  oldest  of  tlie  lay>  grutrterliet,  is  the  pre- 
sent. In  addition  to  the  usual  "  Short  Notes  of 
new  Books,"  "Events  of  the  Qnarter,"  and 
"  Notes  on  Leading  Cases,"  we  are  presented  with 
not  fewer  than  nine  articles  of  varying  length  and 
interest.    The  first  devotes  twenty  pages  to  the 

S'eat  innovation, — ' '  The  Registration  of  Assurancs* 
ill,"  which,  though  it  was  announced  with  all  tlia 
prestige  of  a  Royal  recommendation  in  the  speech 
from  the  Throne,  nevertheless  miscarried  in  its 
course  through  Parliament.  The  vrriter  ably  dissects 
the  proposed  Act,  states  the  effect  of  the  daases, 
and  points  out  several  defects  and  inoonslsteacies; 
but  on  the  whole  he  gives  it  his  approvaL  He  then 
ventures  to  anticipate  its  working,  and  soggestt 
one  or  two  points  of  improvement.  Next  follows  a 
disquisition  on  "  The  Equitable  Doctrine  of  Ap- 
proximation, or  Ojt  pre*,  which  evidences  greet 
research  and  no  small  degree  of  acumen  in  its  writer. 
The  second  edition  of  Mr.  May's  very  nsefol  and 
complete  book  on  Practice  in  Parliament  is  then 
noticed  at  very  great  length,  and  in  terms  of  hig^ 
approvsl.  Then  comes  an  article  entiUed  "  T& 
New  Law  Statutes  of  the  Session,"  which  we  ex- 
pected would  be  a  review  of  oU  the  Acts  intv- 
eating  to  the  Profession  which  were  matured  during 
the  past  year.  But  the  writer,  under  this  genersl 
title,  has  limited  his  remarks  to  the  14  &  IS  Tict. 
c.  II,  "An  Act  for  the  Protection  of  Apprenticee 
or  Servants,"  &c. ;  and  the  14  &  15  Vict.  c.  19, 
"  An  Act  for  the  better  Prevention  of  Offences," 
&c.  Article  5  is  npon  "The  New  Royal  Universitf 
Commission,"  which  hss  created  so  violent  an 
animosity  against  the  Government  in  both  oar 
academinl  seats  of  learning,  and  has  met 
with  great  opposition  and  some  contempt  at 
the  hands  of  those  who  have  been  Mlled  to 
an  account  under  it.  The  writer  discusses  the 
vexed  question  whether  the  Crown  hss  autho- 
rity to  issue  under  the  Great  Seal  or  Sign  Manual  a 
commission  of  this  description  with  manifest 
earnestness  snd  ability.  The  conclusion  be  arrives 
at  is  that  such  a  commission  is  illegal.  "  n>e 
Charitable  Trusts  Bill"  is  very  aatisfectorilT 
bandied  in  a  review  of  some  fourteen  pages,  whira 
will  well  repay  perusal.  The  inadequacy  of  the 
Bill  for  the  better  administration  of  justice  in  the 
Court  of  Chancery,  snd  in  the  Judicial  Com- 
mittee of  the  Privy  Council,  is  very  clearly  pointed 
oat  in  a  shrewdly  written  article ;  and  the  number 
concludes  with  a  very  minute  and  clever  analysis 
of  the  suggestions  of  the  commissioners  for  Lssr 
Reform,  and  the  new  rules  framed  by  the  Cono^ 
Court  judges,  and  recently  promulgated  for  Ttga- 
btinf  the  practice  in  the  courts  constitated  uulsr 
the  Small  Debts  Acta. 


A  Praelital  AppUeatwn  <tf  the  Joints  Stock  Cbai- 

jNmiet  Act*  io  the  S«giilration  and  Oovemmtnt 

qfAuuranee  SoeietUi.    A  Ouidt  to  the  Format 

Hon  and  Management  of  Friendly  Soeietie$,Jfor 

Auurance,  Investment,  and  Bmigration,  under 

the  Act  13  4- 14  Fief.  e.  135.    By  J.  H.  Jambs, 

Consulting  Actuary.    London,  1851.°  Simpkin, 

Marshall,  and  Co. 

Thb  law  of  joint-stodcs,  ss  eonnected  with  onr 

gigantic  railway  and  other  commercial  companies, 

OMOmes  every  day  more  important,  ss  well  in  • 


inn, 
452  domestic~8ervants,  508  liberal  professions^  344  >.,..,  -,  -  ,    , 

vagabonds.  The  number  of  accused  who  could  J"""™  "  ■  popular  view,  and  when  taken  in  re- 
nother  read  nor  write  was  3,355;  who  could  resd  and  ^^on  to  assurance  societies,  to  which  the  ssfe- 
write  imperfectly  or  read  only,  2,304 ;  who  coald  -  keeping  of  millions  of  money,  and  the  promotion  of 
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Dm  ftitare  Iiapiiiiieaa  o(  maaj  thonnodi  of  penoni 
bdmigi  it  deri*e*  a  great  and  increanng  intarest. 

Botarcen  the  exirting  Aota  relating  Co  the  regia- 
(Mtion  of  joint-atoek  oompaniea  (aa  applied  to 
■aaannee  societies)  and  the  new  Friendlj  Societies 
Act,  the  13  &  U  Vict.  e.  115,  there  is  a  technical 
aeparation,  by  which  assnrance  companies  consti- 
tated  by  deed  of  settlement  duly  registered,  and 
ilMiiog  assurances  exceeding  100/.  and  friendly 
•ooieties  constituted  by  rules  certified  by  the  regis- 
trar of  friendly  societies,  and  effecting  assurances 
not  exceeding  100/.  are  brought,  the  former  inati- 
tations  under  the  Joint-Stock  Acts,  and  the  latter 
vader  the  Friendly  Societies  Act. 

Collateial  to  ordinary  friendly  societies,  for  en- 
eowaging  assurances,  inTcstmenti,  and  emigration 
amongst  the  industrial  classes,  are  benefit  building 
societies  (which  are  protected  by  several  of  the 
proTiaions  of  former  statutes  relating  to  friendly 
•ooieties),  a  ^lasa  Of  institutions  of  the  most  uaeAU 
and  popular  kind,  enabling  persens  in  every  rank  of 
life  to  become  the  pnrdiasers  of  freehold  and  lease- 
hold property  by  the  mere  conversion  of  rent  pay- 
ments into  capital.  Mr.  Jamis,  a  gentleman  of 
great  experience  as  a  consulting  actuary,  has,  in  the 
works  mentioned  at  the  bead  of  this  article,  happily 
taken  advantage  of  the  intimate  relation  which  exists 
1)etween  assnrance  companies,  friendly  societies, 
•ad  benefit  building  societies,  and  produced  tiuee 
volumes,  contwning  a  most  careful  and  elaborate 
analysis,  both  legal  and  practical,  of  the  Acts  re- 
lating to  each  class  of  institutions,  accompanied  by 
a  series  of  forms  and  life  tables  applicable  to  their 
internal  economy,  which  must  render  them  of 
eminent  service  to  the  Legal  Profession,  to  the 
officers  of  such  institutions,  and  to  the  public. 


■UtTH*,  MARRIAGES,  AND  MATHS. 

BIBTHS. 

AKima.— On  the  Uth  init.  at  63,  WobonL-plaae,  the  wife 
of  WiUiam  Ifeter  Jolfiffe,  esq.  Barriitei^t-Law,  of  s 
son, 
M'Obioob.— On  the  12th  inst.  at  SS,  ITpper  SeTmour- 
street^  FortmaO'^qiure,  the   wife  of  Walter  Jemea 
IPCmgor,  esq.  Batritter^t-Law,  ofs  eon. 
FuiaaOH.— Oaitae  I2tli  inet.  at  Boologne-sar-Mer,  Fnooe, 
the  wife  of  Heiuy  Pearson,  eiq.  Bwrister.at-I<aw,  of  the 
Kiddle  Temple,  of  a  dsoghter. 
BusaSLL.— On  the  leth  inst.  at  14,  Aln-street,  Edin- 
burgh, the  wi&  of  FrmnoiB  Buueli,  esq.  adTooate,  of  a 
daoghtet. 
BlAms.— On  the  ISth  intt.  at  1,  SatherlaBd-plaoe,  Weat- 
boorae-Krore,  Bayiwater,  the  wife  of  W.  F.  B.  Staples, 
atq.   of  the  IGddle  Temple,   Banditai^at-law,   of  a 
dao^ter. 

HABBIAQBS. 
BnuT,  James  W.  Middleton,  esq.  of  Ballynegall,  West- 
meaoi,  Ireland,  to  Carolina  Aogosta,  fonrth  danghter  of 
the  Biaht  Hon.  T.  B.  0.  Smith,  Marter  of  the  Rolls  in 
belaad,  on  the  leth  inst.  at  the  Epiaoopal  Chnrch, 
Crieir,  Korth  Britain. 
Binnn,  Oeorge,  of  the  Albany,  Piooadilly,  esq.  1I.A.  of 
Triaitf  College,  Cambridge,  and  barrister  of  lincolxi's- 
inn,  to  Lvdia  Bowey,  oidy  child  of  the  Iste  Charles 
Uovd,  of  Thnrloe-aqoare,  Brompton,  esq.  and  formeriy 
of  the  Bengal  CirQ  Serrioe,  on  the  18th  inst.  at  Triidty 
Ohorob,  Harrlebone. 
Sir  BoiB,  Dooj^,  esq.  of  I>ooton'.commons  and  Bromp- 
(on-erasoent,  ■acondaan  of  the  late  Bdwaid  Dn  Bob, 
esq.  to  Fraaeea  Kate,  elder  daughter  of  Oeorge  Frew, 
esq.  U.B.  of  Coleshill^treet,  Baion-aqnare,  on  the  ISfli 
hat.  at  St.  Peter's,  Kmlioo. 
Itoana,  J.  F.  L.  eaq.  second  son  of  the  late  Hon.  Baron 
XVwter,  toBliaabeth]bnil7>  eldeatdaaghter  of  the  Ber. 
J.  J.  Fletcher,  D.D.  of  Dnnran,  WicUow,  and  rector  of 
OasUe  Macadam  and  Balljdonnell,  in  the  same  oonnty, 
oa  the  nth  inst.  at  2f  oas-eroea  Church,  Wicklow. 
Oau,  C.  J.  esq,  of  Cordridge  Honaa,  Botlay,  Hants, 
judge  of  the  Hampshire  Cooniy  Conrta,  to  Boaa,  fonrth 
daughter  of  J.  Hoakins,  eaq.  on  the  8th  inst.  at  Alver- 
stoke. 
Hur,  Cteorge  Charles,  eaq.   HJ).   to   Harianna,  third 
daiighter  of  Graham  Binney,  esq.  writer  to  the  rignet, 
on  the  9th  inst.  at  St.  Paul  a  Epiacopal  Chnrch,  Bdin- 
borgh. 
BunuxDSOs,  Martin,  eaq.  solicitor,  York,  to  Georgina 
Harriott,  eUeat  daughter  of  Owtain  Heastey,  B  jf.  of 
St.  HeUer'a,  Jeraey,  on  the  llth  inat.  at  St.  SaTioor'a 
Church,  Jersey. 
Bunoan,  John,  eaq.  to  Mary,  danghter  of  William  Hann, 
eaq.  Master  in  Chancery,  on  the  Uth  inst.  at  St.  Peter's 
Church,  Dublin. 
Bxiil,  Abraham,  esq.  barrister-st-law,  to  Elisa  Yea.  se- 
cond danghter  of  Lleatanant  Francis  I<yoD,  B.H.  county 
Wicklow,  on  the  10th  inst.  at  Donganstown  Church. 


prodosiiC  lOU.  per  aminm,  held  on  lease  for  99  years  bom 
1826,  at  a  groonu.rent  of  702.  per  annum— 1002. 

Three  houses,  with  atabling  and  other  premiaea,  in 
Oongh-atreet  If  orth,  OraVa-inn-road,  let  upon  leases  and 
otherwiae  for  rents  proondng  H3l.  per  annum,  term  93 
years  bmn  1826,  at  ISN.— tSU. 

A  laaaehold  honaa,  TSo.  7,  WeSa-atreet,  let  at  422.  per 
annum,  held  for  88  yeaia,  at  a  peppercorn  rent— S4U. 

A.  similar  house.  So.  8,  Wells-atreet,  producing  0)1.  per 
aosum— 3401. 

Encdubbbbd  Estates. — The  DaUa  Bsvreu 
thus  briefly  sums  up  the  labours  of  the  Encumbered 
Estates  Commissioners : — "  From  the  date  of  the 
Conrt  first  sitting,  two  years  ago,  to  the  ck>se  of  the 
session  on  the  12tb  of  Angiut  lut,  there  have  been 
received  and  filed  1,932  petitions ;  1,422  conditional 
and  3,250  absolute  orders  for  sale  have  been  made ; 
and  besides  ihesa,  3,874  miscellaneous  motions  have 
been  heard,  and  orders  made  on  them;  440flale8  of 
property,  in  nearly  1,500  distinct  lots,  have 
taken  place  under  the  commission,  producing 
3,654,500/.  lis.  4d.  of  which  there  has  been  distri- 
buted, under  order  of  the  Court,  1,734,602/.  158. 2d. 
The  labour  involved  in  the  disposal  of  this  amount 
of  business  may  be  readily  conceived  to  be  great, 
and  the  subordinate  officials,  as  well  as  the  com- 
missioners, contribute,  of  course,  their  full  share  of 
it.  But  probably  the  most  significant  drcumstanoe, 
as  indicating  the  assiduity  of  all  connected  with  the 
commission,  is  the  fact  that  &om  the  12th  of 
August  up  to  Saturday  last— that  is,  since  vacation 
commenced,  a  time  when  all  legal  business  is  sup- 
posed to  be  suspended,  and  all  legal  functionaries 
recreating  themselves— upwards  of  120  new  petitions 
were  received,  nearly  all  of  which  have  been  fiated 
by  Baron  Richards,  who  attended  occasionally  for 
that  purpose.  The  net  annual  rental  on  the  estates 
referred  to  in  the  petitions  lodged  up  to  the  3rd  July 
was  1,094,869/.  while  the  total  of  the  encumbrances 
on  the  same  properties  amounted  to  21,837,421/.  or 
upwards  of  twenty-one  years'  purchase  on  the 
rental."  


Mansheater.    Off.  a*.  Pott.    Sola.  WlarMmrat  and  Bsb, 

Preeton.    Petition.  Sept.  16. 
Hsaanre,  Wiuuh,  and  SuKOia.  Aaasatir,  failure  aad 

hstten,  CoUeee-greea,  Briatol,  Oct.  I,  at  twejT«,  Oct. 

28,  at  eleven,  Brutol,    Com.  Stephen.    Off.  aa.  JCBer. 

Sols.  Seaman,  Saint  Pancraa-laae,  Loodim ;  Brittaa  aad 

Sons,  Bristol.    PetitioB,  Sept.  16. 
SrisHWR,  Edwabd  Uno>,  mast  aad  Uoek  ■a^as    aatd 

amack  owner,  Fiaher-at.  Barkia^   Kaare,  Oek.  X,  at 

twelve,  Oct.  30,  at  eleTcn,  Basinghall-et.    Ooaai.  Srsna. 

Off.  as.  Johnson.    Sola.  J.  T.  and  H.  Badddcy,   «, 

Seaman-at.  Ooodman-fields.    Petitiaa,  Sept.  17. 
WzBTLBT,  JoeiiH,  bookbinder,  rUyhoaae-yard,  Oa*.  Si,  at 

eleven,  Nov.  4,  at  two,  Baainghall-at.    Coot.   Hofaoyd. 

Off.  aa.  Groom.    Sob.  J.  and  JT  H.  LiaUater,  Cawrioss^ 

row,  Maasiou-honaa.    Petition,  Sept.  IB. 

BASKBUPTCIBS  iXJUVUXD. 
fhixttUJSepl.  16. 
Betetcr,  O.  china  aad  glaaa  dealer.  HoIban-liaB.  Sapa. «. 
—Httknkiglmt,  i.  gcooet.  High  HoOom,  Bart.  iX. 

Bibamm. 

nraoLvixT  xsiizas. 
MamTumd,  T.  batcher,  3s.  3id.  Apply  ai  iba  Oma^ 
Conrt,  Southampton. — WebtUr^  B.  oart  ovnar.  fie.  3d. 
Apply  to  Mr.  H.  Banner,  aoconntant.  LirerpooL — l^eo^ 
(oiiif,  E.  clerk  and  achoolmaster,  8d.  i^ply  at  the  OoanCy 
Conrt,  Southampton.  _^_ 

flHigniBMiU  (sr  \\t  HtuWk  a(  Cntitan. 

BautU,  atft.  9. 


MONEY  MAHKET. 


Bvauas  Faux. 


Bank  Stock 

S  y  Cent.  Bedooed  Annnitiea 
8  ^  Cent.  Conaola  Annuitiea 

Consols  for  Account 

If ew  31  If  Cent.  Annuities . . 
Long  Anna.  (exp.  Jan.6,1860) 
Do.SOyra.  (eip.Oot.  10,1869) 
Do.  SO  yra.  (ezp.  Jan.  6,  I860) 

India  Stock 

IndU Bonds  (l/XXM.)   .... 
Do.     do.  (under  1,0001.).. 

South  Sea  Stock 

Do.     do.  Kew  Annnitiea 
Exchequer  BOla,  1,0001.  .. 

Do.  do.  600/ 

Do.  do.  Small .... 

Do.  Advertiaed 
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Batim,  T.  M.  victualler,  wine  merohant-  i 
tsTem  keeper,  Freemasooa'  tavern  aad  boSal,  Gsaat 
(2ueen.8t.  HoUwm,  Aog.  IS.  "Cmata.  F.  Hart,  vBa  iat- 
porter.  Lower  Thunee-«t. ;  T.  Scrireaer.  butdfter,  Qne- 
st.;  R.  Brley.  fishmonger.  Oraage-st.  Holbocn;  sad 
O.  Smith,  china  and  riaaa  dealer,  Condsit-at.  BmsaS  il. 
Sola.  0.  Lewis,  New  BoaweU-ooart,  and  E.  M.  riiiiiaiait, 
Suffiilk-laoe,  Canaon-st.— Bkvei,  H.  manafaekorer  aad 
merchant,  under  the  firm  of  B.  Brook  aad  Ssaa,  Ofaidtnilt, 
near  Huddeiafleld,  Torkabire,  Aug,  IS.  Tnuls.  D.  Baaae- 
Titz,  W.  B.  Hirst,  aad  B.  Starenhagen,  woolstaplen,  sad 
H.  B.  Taylor,  dryasHer,  aU  orHnddeTaBeU.  Sofa.  T. 
Robinson,  F.  W.  J.  Comb,  and  W.  Baker,  HaManOaid. 
—EnoM,  J.  greoer,  Daahaaa  Maaasy,  Cheater,  Aag.  9. 
Trust.  J.  Bradford,  estate  agent,  Attriachaa.  Bd. 
D.  Sewell,  Altrincham.— KaUaaa^  W.  ttOaouer,  Ch^- 
brooke,  Leicestershire,  Aug.  29.  Trust.  T.  Anoa,  aae- 
tioneer,Clayhrooke, and  M.H.  Brown,  aarieyot,  Oereittry. 
Sol.  W.  Wflmot,  Coventiy.— IFeod,  B.  W.  grocer  awl  tea 
dealer,  Bznu»idi.ait.  darkenwall.  Sept.  4.  T^aata.  T.  Bead. 
merchant,  Great  Tower-st.  aad  F.  T.  Maetaatk,  aarehaat, 
Cannon-st.  Sols.  0.  Fitch,  Soothampton'^t.  Bbxanalwry- 
square,  and  A.  Godwin,  Essex-street,  Temfde. 
OatttU.Sft.li, 

Bmctr,  W.  B.  draper,  Bedrnth,  ConiwaQ,  Aag.  ZL 
Trnsts.  J.  Morley,  Gutter-laae,  City,  aad  W.  J.  Braat, 
warehousemen,  Cheapside.  Sola.  Sole  and  Tamer,  Aldcr- 
manbury.— Browa,  A.  ship  baiUar,  VrflJiagton,  Harth^ 
berlend.  Ana.  18.  'ftnata.  J.  Huqt,  iron 
Birtley,  aad  J.  Fawous,  chain  aad  anchor  : 
North  Shields.    Sol.  J.  Brown,  ITSwcastle. 


4B« 


9artiurs|i|i»  B/uoIbA. 

OaceUt,  Stfl.  9. 


Bretle^,  T.  and  MiUt^W.  Lamb-brewHT.  Hew-vsaa. 
Whitechspel,  Sept.  S.—Boiu)Uld,  J.  B.  aad  Co.  Hoonds- 
ditoh,  and  J^nM^Taad  BoutfiiitU.  idiolesale  dotUan  askd 


JOURNAL  OF    PROPERTY. 
JftMit  JftolM. 

By  Meaars.  WnmrurLar,  at  the  Mnt. 
A  debt  of  10,694<.  per  annum,  dna  £rom  tha  Hi^igats 
Archway  Company,  andbearinginterest  at  therateof  4i. 
per  cent,  per  annnm — 5,000f. 

A  freehold  property,  hicluding  a  vQla  rasidence  aad  14 
•eras  of  land  called  On  Hateh,  Baastead,  Surrey- 2,220/. 
^  Mr.  Paioa,  at  Oanaway'a. 
Xwolsaasbaldhonsesi  Oaflhorp-stieet,  Qr^y's-iaa-road, 


THE    GAZETTES, 

Sanftrupt*. 
Ottttttt,  a«rt.  16. 

Bau,  WiiLuji,  pisooforte  dealer,  Abergavenny,  Mon- 
mouthshire, Sept.  29  and  Oct.  ^,  at  eleven,  Bristol. 
Off.  as.  Hntton.  Sol.  Pazton,  Bloomabniy-sqoare.  Peti- 
tioo,  Sept.  6. 

OooK,  JoKW,  boQder,  Aasambly-row,  MBa-end-ioad,  Sept. 
27,  at  twelve.  Nor.  3,  at  two,  Baain|rhaU'4t.  Off.  aa. 
Whitmore.  Sol.  Sorrell,  Fenchuich-st.  Petitiaa, 
July  26. 

IssH0SOSB,Bi0HAB]>and  Faiacr,  merchants,Xittlehamp. 
ton,  Snsaex,  Sept.  29,  at  eleyen,  Nov.  8,  at  twelve,  Bs- 
singhall-st.  Off.aa.  Pennell.  Sols.  Lewis  and  Co.  Ray- 
numd-bnildings,  sod  Holmes  and  Son,  Amndell.  Peti. 
tion,  Sept.  10. 

MuiTIW,  Edwxsd  and  Hxaar,  woollen  drapers,  Aldoate 
High-at.  Sept.  22  and  Nov.  4,  at  eleven,  Basinghafl-st. 
Olf  as.  PenneD.  Sols.  Beed  and  Co.  Friday-st.  Cheap. 
side.    Petition,  Sept.  23. 

MAarooui,  Jonr  Bsmvus,  provision  dealer,  Tipton, 
StaObrdshire,  S«it.  80  and  Oct.  21,  at  half-past  eleven, 
Birmingham.  On.  aa.  Whiboore.  Sola.  Mottersm  and 
Co.  Birmingham.    Petition,  S«pt.  4. 

SoLOKOir,  EUJ.1H.  jeweller,  Hivdon-square.  Minoriea, ' 
Sept.  23,  at  half-past  eleven,  anoNov.  1,  at  one.  Basing-  I 
hall-at.  Off.  aa.  FenneU.  Sol.  Sydney,  Finabu^-circus.  ' 
Petition,  Sept.  4.  { 

Thokpsov,  Johv,  glass  and  cAina  dealer,  Leeds,  Oct.  6 
and  Nor.  8,  at  eleven,  Leeda.  Off.  as.  Freeoian,  Sol. 
Duuoing,  Leeds.    Petition,  Sept.  15.  j 

QauUe,  Sept.  19.  ' 

Cluz,  Asnaaw,  plumber  and  lead  merchant.  Bear- 1 
gardens,  Southwark,  Surrey,  Oct.  8  and  Nov.  4,  at  one, ' 
Basinghall'At.    Com.  Holn^.    Off.  as.  Edwards.  Sola. 
J.  and  J.  H.  LiaUater,    1,  Chariotte-row,  Mansion. 
housa.    Fetitkm,  Sept.  17. 

OoiAKAS,  WlLLUK,  chemist,  druggist,  and  groaer,  Coven- 
try, Sept.  30  and  Oct.  21,  at  hsu-past  eleven,  Birming- 
ham. Com.  DanieU.  Off.  aa.  Whitmore.  Sols.  Dewes 
and  Son,  Coventry;  and  Molteram,  Knight,  and  Emmet, 
Birmingham.    Petition,  Sept.  18. 

Coiun,  Jomr,  provision  dealar,  draper,  and  tea  dealer, 
Clitharoe,  Lancashira,  Oot,  1  and  ITov.  U,  at  twelve. 


Bffiley,  T.  and  MiUt.W.  Umh-btv 
""■     •      el.  Sent.  «  ^       . 

BoHffiiUt,\ 

warehousemen,  St.  Mary  Axe,  ApcOl.— BvmM,  F.J. 
aad  H.B.Y.  ship  agenU,  St.  MasT-at-EQIL  S«pC«.— 
Ch^fftrt  and  Jouet,  common  brewers,  lireapwM,  Aj^.  15. — 
Chopping,  T.  and  Jfaaiuf,  E.  mannactoreta  of  petent  aad 
other  horse  shoes,  ftc.,Oxford.8t.  Sept.6. — Ch^kj  and  ilieta 
wholesale  and  retail  cabinet  ^la«nfhl^l^^w^s,  ra>ifcprf.aq, 
and  Ifnsbury-place,  Sept.  8.  Debta  paid  by  CisBlcy. — 
i>iHHria;,  T.  P.  CbofMr,  F.  H.  aad  Pky^  T.  mm  iiiiihsals 
aad  factors,  Welverbaampton,  Jnlj  31.— AenO,  1.  and 
Lafimer,  3.  candle-wick  manuwcturers  and  aai 
Manchester,  Sept.  B.—Ptiil«r  aad  ^arUy, 
Borrejors,  aad  land  agents,  Oroydon,  B^S.  3.  D«b«a  pei^ 
by  Fuller.— Siism,  E.  aea.  and  B.)an.  and  CItfWid,  H. 
iron  ship  bmlders,  Hull,  Srat.  3,  ffiWii^,  X.  aad  A. 
dress  makers,  Bdward-st.  Prartnaa^qnara.  Sepi.  «.— 
Hodgkiiuon  and  Maedonaidj  commission  agenta,  3CaB- 
ohes'ter,  Sept.  6.  Debta  paid  by  Hodgkiaaan. — rirjiaiias, 
Xohn,  and  Co.  NottingbKn  and  London,  and  J<dimi  Xipfaa 
and  Co.  Calcatta,  aa  renrda  Peter,  Aog.  20.- 
Bromu,  general  meroaanta  and  nailMrs, 
Sept.  6.— Taylor,  W.  and  S.  oolonr  manalaii 
Chart-st.  Hoxtoa,  Jnly  24.— r<qfIor,  John  W. 
W.caTpenter«,iouiera,  Ac.  Norwich,  Ang.  2E.  Dabtapaid 
by  James  W.  Taylor.— noiaswe,  P.  and  Meom,  3.  0. 
•     ~  -  leM.    Deb  ■     — 


grocers,  Ac.  Wargfave,  June  i 


«bts  paid  by 


son. — WkjfUf  2Vriwr,  and  Oo.  ironmoagera  and  Waeaan, 
livexpool,  aaj^egarda  ShaaldsDd,  Jnaa  1.    Debta  paid  W 


Whyte  and  W.Tnmar.— JFsadw,  J.  aad 
way  contnictora,  Lancaater  and  elaewhere,  Sept.  €.   Debta 
I  paid  by  Winder. 

:  owtte,  Stpt.n. 

.dttM*  and  Oo;  wh(deaale  tea  and  aoflbe  ilijaira  s,  lavar- 

I  pool,  Sept.  9.— BlaJtiy,  T.  A  J.  aaeUne  makan.  Lae^ 

I  Sept.  ».—Camtktn  and  OMot,  vSk  boanot  i 

turers,  Over  Darwen.  Aug.  27. — CkaoAefiut  aad 


erocera  and  tea  dealers.  Norwich.  Sept.  3.    Debte  paid  by 
Chamberlin. — QiU9  and  Xorsan,  contractors.  3fewpert» 


Sept.  1. — Sonet, 

OclTiU-ter.  Kng's-road,  Ohalsea,  Sept.  2.— OnTorrf, 

aad  On.  paper  hangera,  Mannhester,  Ang.  18.    Dalita 


T.  and  W.  fishmongers  aad  pooltaraa*, 
IviU-ter.  Kng's-road,  Ohalsea,  Sept.  2.— Osforrf,  J.  8. 


by  Kirkiam.- OnMcd,  0.  and  J7ams«i,  T.  hriak  -tmS^ 
HindleT.  Wigan,  Aug.  2$.— PUlip,  B.  and  Wlmmot.}. 

Klngaton-npon-HuU,     SaS. 

sa.  —  Pcwiull  aad    J\m 
ne,  conuniaaion  ag'anta,  Anstin-ftiatt,  Aag.  80. 


Hindley,  Wigan,  Aug.  2$.— PUli 

rters,  bookseUeia,    &e.    Kingi 
Debta  paid  by  M'Innea. — 


Mr     SB. 


fiaid  by  Protkeroa.  —  Samdtnfu,  Son,  assd 
eather  facton  and  dealaia,  Mannhester. 
Dabu  oaid  by  D.  aad  W.  D.  Baadaisoo.  Js»»<.  I. 
Jan.  aad  C.  T.  Imandrapera  aad  isaroets.  Hersfcrd-piasa, 
Commercial-raad  Bast,  Sept.  10.  Debts  paid  by  C.  T. 
Saward.— Aeowcr^  and  CartmriM,  coal  maaten,  BMa 
Leaaow,  KingswinSird.  Sept.  9.  DeUs  paid  by  f 
— WVuiU  and  Poinon,  dmaMsiai  Ooismaa-st. 
Sept,  10.  Debta  paid  by  JNa 


Digitized  by 


Google 


GENERAL  INDEX. 


tfote.—Wbim  "mp."  is  placed  before  figntes,  the  reference  is  to  the  corresponding  pi^  in  the  Appendix. 


ACTS,  PUBLIC  GENERAIi.  See 
separate  Index :  Slatute$ 

Admission  of  Attorneys  and  Solicitors. 
Ste  Court  Papers 

AoYEnnsBiiBNTS,  11,  12,  20,  28,  36, 
44,  51,  52,  70,  71,  72,  80,  104,  112, 
120,  127,  128,  156,  164,  171,  172, 
180, 196,  208,  220.  243,  244 

Appeals  under  the  Count?  Courts  Ex- 
tension Act,  57, 134 

Appointments.    See  Promotions,  &e. 

AssDBANCB  Cbboniclb  : — 
Accidental  Death  Insurance,  57 
Alfred  Life  Assurance,  169 
Kre  Insurance,  84 
London  Rerersionary  Interest  So- 

ciety,  179 
Mitre  Life  Assurance,  92 
Professional  Life,  7 
Bailwaj  Passengers  Assurance  Com- 
pany, 241 
Reliance  Mutual  Life,  169 
Scottish  Amicable  life,  7 

Attorneys'  Tax,  19 

Attorneys  admitted.  See  Court  Papers 

BANKRUPTCY,  6 

B'lnkrapts,  List  of.  See  Gazettes ;  also 

separate  Index 
Benefit  Building  and  Mutual  Invest- 
ment Societies,  65 
Bills  in  Frogreas.    See  Parliament 
Births,  Makbiaoes,  amd  Dbaths, 
11,  19.  27,  35,  43,  50,  ap.  29,  69,  79, 
84,  ap.  48,  103,  HI,  117,  126,  144, 
155, 163,  170, 180, 194,  207.  219,  ap. 
102,  242,  256 
Books,  Notices  of  Nbw  Law: — 
Advocacy  in  the  County  Courts,  79 
Archer's  (T.  G.)  Index  to  Unrepealed 

Statutes,  96 
Baker's  (W.)  Compendium  of  Recent 
Statutes,  Cases,  and  Decisions  on 
Office  of  Coroner,  103 
Bowyer  (G.)  Readings  delivered  be- 
fore Hon.  Society  of  Middle  Tem- 
ple, ap.  29 
Cox's  (£.  W.)  Act  to  Amend  the 

Law  of  Evidence,  219 
Foss's  (E.)  Judees  of  England,  194 
Hazlett's(W.)  Registration  of  Deeds 

in  England,  HI 
Hodgson's  (H.  J.)  Lair  as  applied  to 

Rating  of  Railways,  ap.  29 
James's  (J.  H.)  Practical  Application 
of  the  Joint-Stock  Companies  Acts 
totheRegistrationandGoTenunent 
of  Assurance  Societies,  255 
Law  Maqoiine  for  August,  255 
tixfe  (T.  E.)  Treatise  on  Law  Pri- 
vileges and  Usages,  tie.  of  Parlia- 
ment, 43 
Medical  Combination  against  Life 

Insurance  Companies,  III 
&>nnders's  (T.  W.)  New  Magistrates 

and  Parish  Officers'  Law,  43 
Shaw's  (J.  H.)  Speech  of,  on  Regis- 
tration of  Assurances,  96 
Spence's  (W.)  Patentable  Invention 

and  Scientific  Evidence,  194 
Stephen's  (J.)  Bar  Etiquette,  194 
TayWa  (G.)  Law  as  to  Exemption 
of  Scientific  and  Literary  Societies 
from  rating,  79 

CALLS  TO  THE  BAR:— 
Gray's  Inn,  42,  ap.  29,  83,  110 
Inner  Temple,  ap.  29,  110 
Lincoln's  Inn,  42,  ap.  29 


Middle  Temple,  42,  68,  109 
Candidates  who  passed  the  Examina- 
tion.   iS>ee  Court  Papers 
Cases,  Names  of.    5«e  separate  Index 
Cbapels  of  Ease  or  District  Chapels,  24 
Common  Law  Commissioners,  Recom- 
mendations of  the  Report  of,  149 
Common  Lodging  Honses,  176 

COKKBSPOKDENCE  : — 

A  wife's  reversionarr  interest,  24 
Acknowledgmentof  Married  Women, 

23 
Advertising  Attorneys,  102 
Advocate  and  the  Attorney,  160 
Agency  Bnnness  in  Coun^  Courts, 

67 
Agency  Charges,  143 
Agents  and  Accountants,  25 
Ayckboum's  Chancery  Practice,  254 
Bankers  and  Attorneys,  193 
Bar,  the,  and  the  Attorneys,  ap.  102, 

168 
Certificate  Duty,  the,  42 
Certificate  Duty,  Repeal  of,  154 
Costs  of  Surrender,  101 
Counsel,  25 

County  Courts  Extension,  17 
Equitable  Mortgages,  160 
Equity  of  Redemption  Mortgage  217 
Etiquette,  193,  242 
Expenses  of  Prosecutions  Bill,  23 
111^  Fees,  109 
Infhngement  of  the  Privileges  of  the 

Profession,  206 
Jervis's  Acts,  133, 148 
Landlord  and  Tenant,  178 
Law  of  PatenU.  206 
Law   of  Evidence  —  Inspection  of 

Books,  206 
Law  Reform,  218,  219,  242 
Licence  of  Counsel,  50 
Metropolitan   and   Provincial  Law 

AssodaUon,  78 
New  Rules,  the,  153 
New  York  Code,  229 
Ninth  Report  of  Copyhold  Commis- 
sioners, 5 
Poor  Removals,  23 
Practical  Statutes,  101 
Practice  as  to  Title  Deeds,  56 
Prospects  of  the  Profesuon,  179 
Recent  Case— Tarlton  e.  Liddell,  206 
Reg.  r.  Hyde,  159 
Registrars  of  Deeds,  56,  76 
Registration  of  Deeds,  5,  23,  33,  34, 

40,  48,  49,  57,  178 
Registration  of  Assurances,  56,  66, 

101, 160 
Remuneration  for  Professional  Men, 

17 
Report  of  the  Common  Law  Com- 
missioners, 218 
Report  of  the  Tithe  Commissioners,  5 
Service  of  Writs  in  the  Country,  42 
Solidtors'  Fees  in  the  Connty  Courts, 

66 
Stamps  on  Surrenders,  23, 49 
Swansea  Dock  Company  v.  Levien, 

218 
Tarlton  v.  Liddell,  206 
Taxation  of  Attorneys'  Bills,  242 
The  Great  Exhibition,  ap.  29 
The  "Stotos"  of  Attorneys'  Clerks, 

24 
Transfer  of  a  Chose  in  Action,  254 
Turnpike  Tolls,  39 
Turnpike  TrosU,  1&9,  206 
Union  of  Law  and  Equity,  143 
Wills,  91,  108,  115,  131 


ComtEgPONDBNTS,  LiST  OF  ; — 

Baker,  E.  178 
Brownlow,  R.  40 
Burt,  H.  M.  154 
Clarke,  E.  168 
Colman,  J.  B.  41 
Gotobed,  H.  101 
Ham,  J.  F.  229 
Jenkin,  J.  T.  218 
Kennett,  M.  23,  193 
Oke,  G.  C.  148 
Steavenson,  A.T.  143 
Tborley,  George,  78 
Wilding,  Mr.  109 
Costs  in  the  County  Courts,  17 
CouNTT  ConRTS : — 
Summaritt,  6,  16,  24,  34,  41,  49,  57, 

66,  77,83,91,  101,109,115,  124. 

134,  149,  160, 178. 190.  201,  213, 

226.  238, 252 
Alteration  of  Districts  in,  143 
Appeal,  Drawing  of.  91 
Appeals  under   the   County  Court 

Extension  Act,  57,  134 
Brompton  County  Court,  213 
Common  Law  Commissioners,  Re- 

oommendations  of  the  Report  of, 

149 
Costs  in  the  Connty  Courts,  17 
County  Court  Clerk,  49 
County  Courts  Equitable  Jurisdic- 
tion, 41 
County  Courts,  the,  and  the  Bar, 

190 
County  Courts  Extension,  7 
Extension  Bill  (No.  2),  91 
Frome  Court,  2i26 

Home  Circuit,  101,  ap.  102, 124, 178 
Judge  of  the  Liverpool  Court,  91, 

101,  109,  213,  215 
Leading  Articles  on  County  Courts. 

Ste  Leading  Articles  and  County 

Court  Summaries 
Liverpool  County  Court,  101 
Marylebone  County  Court,  238 
Orders  in  Council  of  14th  April,  77 
Parliamentary  Return,  124 
Queries  on  Points  -  of  Practice  and 

Answers  thereto,  153 
Ramsbay.  Mr.  91,  101, 109,  213,215 
Return  relating  to  the  Courts,  161 
Rules  of  Practice  in  County  Courts, 

134 
Russell  V.  Smith,  213 
Superior  Courts  of  Common  Law— 

First  Report,  141,  145,  152,  161, 

201,  215,  227,  230,  252 
Valuers    and    Railway    Companies, 

Important  to,  41 
Witcombe  «.  Morten  and  Another, 

226 
Corretponience : — 

Advocate  and  the  Attorney,  the, 
160 

Agency  Business  in  County  Courts, 
67 

Bar,  the,  and  the  Attorneys,  168 

County  Courts  Extension,  17,  24 

Equitable  Mortgages,  160 

Illegal  Fees,  109 

New  Rules,  the,  153 

Remuneration     for    Professional 
Men,  17 

Solicitors'   Fees  in  the  County 
Courts,  66 

The    "Status"     of    Attorneys' 
Clerks,  24 
Court  Papers:— 
Admission  of  Solicitors,  50,  92 


Attomepi  admitted . — 

Easter  Term,  102 

Trinity  Term,  125 
Chancery,  "Order  of  Court."  10 
County  Courts— Home  Circuits,  101, 

124, 178,  ap.  102 
Easter  Term,  Prolongation  of.  68 
Equity  Registrars' -office  in   Chan- 
cery, 42 
~  Exchequer  'Chamber,  50 
Holiday  at  the  Chancery  Offices,  63 
Judicifd   Committee   of    the   Privy 

Council,  68 
Masters   in  Chancery,  Business  at 

Offices  of,  10 
New  Order  in  Chancery,  162 
Order  of  Court  of  Chancery,  10 
Outlawry,  Proclamations  of,  79, 110, 

154 
Queen's  Bench,  additional  Sittings 

at,  83 
Queen's  Bench,  Business  of  Court 

of,  ap.  29,  102 
Questions  at  the  Examination,  Tri- 
nity Term,  125 
Registration  of  Voters  for  the  City, 

218 
Reopening  of  Court  of  Chancery,  19 
Sittings— Equity,  Common  Law,  and 

Ecclesiastical,  and  Cause  Lists,  26, 

35,  ap.  29,  68.  79.  83,  93,  110,  116 
Sittings  of  the   Insolvent   Debtors 

Court,  218 
Summer  Circuits  of  the  Judges,  110 
Vacation  Master  in  Chancery,  206 
Crime  ano  Criminal  Law  : — 
Birds.  Csse  of  the,  8 
Central  Criminal  Court,  207 
Convicts  under  Transportation,  232 
Criminal  Procednre  in  Rome,  50 
Criminal    Prosecntions    (Scotland), 

Expenses  of,  114 
Excise  Prosecutions,  200 
Expenses  of  Prosecutions,  46 
Extensive  Forgeries  by  a  Solicitor, 

255 
High  Sheriff  of  Sufiblk,  189 
Knutsford  House  of  Correction,  46 
Liverpool  Police  Returns,  46,  63 
New  Conrict  Depdt,  207 
Prevention  of  Onences,  82 
Prisoners   committed   for  Trial    at 

Sessions,  133 
Prisons  of  Great  Britain,  76 
Punishment  for  Assaults,  148 
Statistics  of  Criminal  Offenders.  168 
Statistics  of  Prisoners,  134 

DEATHS.    See  Births. 

Debates.    See  Parliament 

Denman,  Lord,  on  the   Evidence  of 

Parties.  54 
Dividends.    See  separate  Index. 

ECCLESIASTICAL  LAWYER,  77 
Sequestration  of  Benefices,  77 

Evidence  of  Parties,  Lord  Denman  on, 
54 

GAZETTES.  THE.  11. 19,  27, 35.43, 
50,  60,  70,  80,  84,  96,  103,  111,  119, 
127. 144. 155, 163,170, 180, 196,207, 
220, 232, 243, 256      . 

INDEX  TO    BANKRUPTS.     Set 

post. 
Index  to  Diridends.    See  post 
Index  to  Insolvents.    See  post. 
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See 


jnde<  to  Fu)>ti«|  General  Statatet. 

'    '^Iiutez  to  Paibib  reported  daring  the 
>  \  T--,-  prwious  elr-Weeks,  Bp.  28, 118, 195 
"   "'':'i^iilvei^lMor.    See  post. 

JOINT-STOCK  COMPANIES  LAW 
JOURNAL— 
Review  of  the  current  Law,  3,  15 

23,  31,  40,  46,  55,  63.  76,  89,  100, 

107. 115.  123,  134.  148,  159,  168. 

177. 189,  201,  212,  226,  237.  251 
Joint  Stodc  Companies,  3 
Law  of  Call*,  31.  63 
Leading  Articles.     See  Review  of 

the  Law 


Staffordshire  and  Shropshire  Rail- 
way, 33,  56 
Tring,  Reading,  and  Basingstoke 

Riulwav.  177 
Universal  Gas  Light,  64,  82 
WolverhamptoD,     Cherter,     tee. 

Railway.  115 
Worcester  Com  Exchange,  115 
York  and  London  Assurance,  148 

JOUKNAL  OF  FaOPBRTT  : — 

Incumbered  Estates.  256 

Monev  Market,  10.  19.  27.  35,  43, 
50,  59,  70.  80. 84,  ^>.  48,  103,  111, 
119,  126,  144.  163,  170, 180,  194, 
207,  220,  ap.  102.  243,  256 

PubUc  Sales,  156.  194.  207,  S19. 
ap.  102,  242,  256 


Petitions,   Orders,    Meetings,    Ap- 

^^gT'^^W  K'lM'l^ATE  CASES  ON  THE  LAW  OF 

134, 17^201;  212  '  Tn-ANDLORP  AND  TENANT,  90 

Upfill's  Case,  89 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS 

OF   T«B 

13tb  and  14th  VICTORIES,  conteined  in  thu  Vohime  of  the  Law  Tucks,  (hewing  whether  tliey  reUte  to  the  whole  or  to  any  part  of  the  United  Kincdom,  viz. 

E.  ligniflM  that  tha  Aat  reUtM  to  Eacland  (ud  Wile*,  if  the  rahjaet  extendi  K  ftr).' 

W.        •«....  WueB,  excliulTelj 

B Beotlud. 

1* IreUnd. 

B.  ft  I.  «       .       ,       .       .  Bn^and  ud  bduid 

e.  B GTMt  Britain. 

S.  B.  and  I.         .       .       .       .  OfMt  Briuin  and  Ireland. 

V.K. Tha  irtwle  of  the  United  Kingdom. 


AdmiBJatration  of  Criminal  Jnitiea  Improrement,  c,  100, 
B.  ft  1. 186 

Admisiitration  of  Jottics  In  tha  Court  of  Chaneary  and  in 
the  Jadieial  Comaiittee  of  tha  FriTT  Oounoil.  to  improra. 
e.  88,  B.  247 

Acrionltaral  Itxtorea,  to  improTe  the  Lav  relatiat  to, 
e.  M,  B.  ft  1. 1«8 

Adrancaa  to  beilitsta  Bm^ratlon  fWnn  certain  dlitreaed 
datricla,  to  aothoriae  tlM  Applioation  of,  c.  81,  S.  280 

Agrienltnre,  to  amend  18  Oeo.  S  (I.),  tor  axplaininir  and 
amending  tereral  Iowa  for  the  Eneonragemast  of,  ao  &r 
aa  relatet  to  Leasea  for  tha  Erection  of  MiUa,  e.  7, 1. 38 

Ameroiamenta,  for  the  better  CoDaetion  o£  c.  SO,  L  2S0 

Appointment  of  a  Tice-Chanoellor ;  to  enable  her  U^mtf 
to  appoint  a  Vlee-Chanoellor  is  the  room  of  Sir  Jamas 
Wignun,  c.  4,  B.  38 

Appoutmenta  to  OSIcca,  ftc. ;  to  simpUfy  tha  Forms  of 
Appointments  to  certain  Offlcea,  and  the  Mannar  of 
passing  Oracta  under  the  Oreat  Seal,  c.  82,  B.  236 

Appreheniion  of  Offenders,  to  make  fUrther  JPro^ision  for, 
0.  M,  B.  183 

Apprentices  and  Servants  j  for  the  better  Protection  of 
Persons  under  the  Care  and  Control  of  Others  aa  Ap- 
wentices  or  Serranta,  and  to  enable  the  Guardians  and 
Orerseers  of  the  Poor  to  institute  and  conduet  Roaeen- 
tions  in  certain  Cases,  o.  11,  E.  74 

Apprentices  to  Sea  Serrice ;  to  extend  the  Benefits  of  cer- 

'  tain  ProTisions  lof  the  General  Merchant  Seamen's  Act 
(7  ft  8  Vict.  c.  112),  to  Apnrentioea  bound  to  the  Sea 
Berrlee  br  Boards  of  GuaiSlana  of  the  Poor,  and  to  en- 
able such  Guardians  to  place  out  Boys  in  the  N^aTal 
Berrice,  c.  3S,  1. 183 

Army ;  for  punishinr  Mutiny  and  Desertion,  and  for  the 
better  Payment  of  the  Army  aod  their  Quarters,  c.  6, 
IT.K.  38  -.  -,       . 

Arrest  of  Absconding  Debtora,  to  fkeOltata,  e.  B2,  B.  211 

Arsenic,  to  regulate  the  Sale  of,  o.  13,  O.  B.  ft  I.  99 

Assessed  Taxes  Composition  i  to  enlarge  the  Period  al. 
lowed  for  compounding  for  Assessed  Taxes,  e.  33, 
O.B.  187 

Aaaistant  Barristers,  to  transfsr  to,  certain  Joriadiotion  aa 
to  Insolvent  Debtors,  c.  57, 1.  224 

Attomeya  and  Solioitora  Begulation  Aot  Amendment ;  for 
amending  the  sereral  Acta  for  the  Begulation  of  Attor- 
ney and  Solicitors,  o.  88,  B.  ft  I.  248 

Barristers ;  to  transfer  to  the  Assistant  Barrlstera  oertain 
Jorisdiotion  aa  to  insolvent  Debtors,  c.  87, 1. 224 

Batteisea  Park  Amendment  Extenaion;  to  alter  and  ex- 
tend the  Powers  of  9  ft  10  'Wet.  o.  38,  to  empower  the 
Commissioners  of  bar  Majesty's  Woods  to  form  a  Boyal 
Park  in  Battersea-flelds,  o.  77,  B.  236 

Berwick-upon-Tweed,  to  oonUnue  the  Snnray  of.  o.  SS, 
Q.  B. 186 

Bishoprics,  to  provide  for  the  Benewal  of  Leases  of  Lands 
disapproprialad  from,  o,  74, 1,  238 

Board  of  Health.    Set  General  Board  of  Health 

Bridges;  to  amend  6  ft  7  Tict.  a.  42.  for  empowering 
Grand  Juries  to  present  Bridges,  and  Tolls  to  be  paid 
for  passing  the  same,  in  certain  Cases,  o.  21, 1. 133 

Bridges;  for  amending  Ute  Acts  relating  to  Highland 
Boads  and  Bridges,  c.  66,  8. 235 

British  White  Herring  F^err.  to  amend  the  Acta  ralatine 
to,  c.  28,  G.  B.  186 

Burgesses  and  Freemen's  Parliamentary  Franchiae ;  to 
exempt  Burgesses  and  Freemen,  in  certain  Cases,  from 
the  operation  of  an  Act  (IS  ft  14  Tiot.  o.  (0)  for  the  bet- 
ter assessing  and  colleeting  the  Poor  Bates  and  High- 
way  Bates  in  respect  of  Small  Tenementa,  e.  39,  E.  199 

Canada  and  New  Brunswick  Boundary :  IVir  the  Settle- 
ment of  the  Boundaries  between  tne  Provinces  of 
Canada  and  S'ew  Brunswick,  o.  63,  U.  K.  235 

Canterbury  Association ;  to  alter  and  amend  13  ft  14  Viet, 
o.  70,  empowering  the  Canterbuij  Association  to  di^ose 
of  certain  Lands  m  Hew  Zealand,  c.  B4^  U.K.  U0 

Cattle,  to  continue  11  ft  12  Vict.  e.  107,  to'prevent  the 
spreading  of  contagious  or  infectious  Disoroera  amonst* 
e.  69,  U.  K.  236 

Chancery  (Court  of),  to  improve  the  Administration  of 
Justice  in,  c.  83,  B.  247 

Chsncafy  (Court  of)  ;  to  amend  the  Court  of  Chancery 
(IreUnd)  RegulaUou  Act,  1850  (13  ft  11  Vut.  o.  88), 
c.  18, 1.  132 

Chapels.    See  Churches  and  Chapels 

Clumtablo  Institutions  Notices ;  to  sanction  the  Service 
of  Notices  relative  to  the  Proceedinn  of  certain  Chari- 
table Institutions,  and  to  make  i^irtner  Provision  as  to 
th^Servico  of  such  Notices  in  flitore,  o.  66,  B.  224 

Chief  Justices'  Salaries;  to  regulate  the  Salaries  of  the 
Chief  Justice  of  the  Court  of  Queen's  Bench,  and  the 
Chief  Justice  of  the  Court  of  Common  Pleas,  o.  41,  E. 
210  ' 

Church  (United)  of  England  and  Ireland,  to  repeal  cer- 
tain Statutes  relating  to  the  Irish  Branch  of,  a.  71, 1, 
2S« 

Chnrches  and  Chapels;  to  consolidate  and  amend  the 
Laws  relating  to  the  Erection  and  Endowment  of 
Chnrohss,  Chapels,  and  Perpetual  Curacies,  c,  72,  L  235 


(SvO  Bins,  to  consolidate  and  amend  Uie  Laws  relating  to, 
and  the  Courts  of  Quarter  Sessions,  and  to  transler  to 
the  Assistant  Barristers  oertain  Jorisdiotion  aa  to  In- 
solvent Debtors,  o.  67, 1.  224 

Coalwhippers  of  tha  Port  of  London,  to  continue  and 
amend  6  ft  7  Vict.  c.  101,  for  eatsblishinf  an  OIBce  for 
the  Bonaflt  of,  c.  78,  B.  236 

CoUactiou  of  FInea ;  for  the  better  Colleotion  of  Finea, 
Penalties,  Issues,  Ameroiamenta,  and  forfoited  Becog- 
nlsanoea,  e.  90, 1.  80 

Commiaaioners  of  Bailways  Aot  BepeaL  e.  64,  O.B.  ft  L  238 

Common  Lodging  Hoossa,  for  the  well-ordering  of,  c.  28, 
E.  166 

Common  Pleu  (Court  of ),  to  regulate  the  Salary  of  the 
OUef  Justice  of,  o.  41,  B.  210 

Commons  Inclosure ;  to  anthorise  the  Inoloanre  of  certain 
Lands,  in  pursuance  of  the  Sixth  Annual  Beport  of  the 
Inclosure  Commissioners,  c.  2,  E,  38 

Commons  Indoaura  (No,  2) ;  to  authorise  the  Inclosure  of 
oertain  Lands  in  pursuance  of  a  Special  Beport  of  the 
Inclosure  Commissioners,  c.  84,  E.  224 

Compound  Householders,  to  amend  the  Law  for  the  BO' 
gistration  of,  and  to  facilitate  the  Exercise  of  their  Bight 
ui  vote  in  the  Blection  of  Borough  Hsmbera  to  serve  in 
ParUamant,  0.14,  E.  132 

Coosolidatad  Fond,  to  apply  the  Sum  of  B.OOO.noo;.  out  of, 
to  the  Service  of  the  Year  1851,  c.  3,  U.  K.  3» 

Consolidated  Fund,  to  authorise  for  a  further  Period  tha 
Advance  of  Honey  out  of  the  Consolidated  Fund  to  a 
limited  Amount,  for  canring  on  Public  Worlcs  and 
fisheries,  and  Bmptoymenf  of  the  Poor,  c.  23,  U.K.  166 

Constabulary  Force,  futher  to  amend  6  Wm.  4,  c.  13,  to 
consolidate  and  amend  the  Laws  relating  to,  c.  85, 1.  :140 

Contagious  Disorders,  to  oontinne  11  &  12  Vict.  c.  107,  to 
prevent  the  spreading  of,  nmon;?  Bheep,  Cattle,  nnd 
other  Animals,  o.  66, 17.  E.  -ij 

Copyhold,  Inoloanre,  and  Titl  ■  Commissions:  to  consoli- 
date and  continue  the  Copyhold  and  Iniuoaure  iCom- 
misaions,  and  to  provide  for  the  Completion  of  Proceed- 
ings imder  the  Tithe  Commutation  Acts,  c.  63,  E.  223 

Court  of  Chancery  and  Judicial  Committee ;  to  improve 
the  Administration  of  Justice  in  the  Court  of  Chanoetr 
and  in  the  Judicial  Committee  of  the  Privy  Coimeil, 
c.  83,  E.  247 

Court  of  Chancery  (Ireland)  Begolation  Act  Amendment, 
0.16,L1S2 

Courts  of  Common  Law  (Super<ar),to  explain  and  amend 
13  ft  14  Vict.  c.  18,  s.  28,  for  the  Begulation  of  Prooesa 
and  Practice  in,  c,  17, 1. 132 

Courts  of  Quarter  Sessions,  to  consolidate  and  amend  the 
Laws  relating  to,  o.  67, 1.  224 

Coorta  of  Qnanar  Sessions,  to  consolidate  and  amend  the 
Acta  regulating  the  Duties  of  Justices  of  the  Peaea  out 
of,  0. 9S,  1. 250 

Conrts  of  Qnaen's  Bench  and  Common  Pin*,  to  regalata 
the  Salaries  of  the  Chief  Justices  of,  c,  41,  E,  210 

Criminal  Justice,  for  furtlier  improving  the  Administration 
of,  0. 100,  B,  ft  1. 188 

Crops ;  to  imMore  the  Law  of  Landlord  and  Tenant  in 
relation  to  Smblementa,  to  growing  Crops  seised  in 
Exeention,  and  to  AgiicuUursI  Tenants'  Fixtures,  c.  16, 
B.  ft  1, 166 

Crown  Estate  Paving  ;  for  transferring  the  Doties  of 
paving,  ftc.  Parts  of  the  Crown  Eatate  m  the  District  of 
Begent's  Park,  and  certain  Streets  and  Places  in  West- 
minster, from  the  Commissionera  acting  under  several 
Acts  of  Geo.  4  and  Wm.  4,  to  the  Parishes ;  and  for 
transferring  the  Jurisdistion  of  the  aaid  Commissioners 
over  certain  other  Places  in  Westminster  to  the  Com- 
missionera of  her  Mijes^s  Public  Works  and  Boildinga, 
and  for  oUier  Purposes,  o.  96,  B.  250 

Customs,  to  slter  oertam  Duties  of,  and  to  enable  the 
Treaswy  to  regulate  the  Mode  of  keeping  the  Aoooimt 
between  the  Beceirer  General  of  Onstoms  and  the  Bank 
of  England,  c,  62,  V.  K.  235 

Debtor*  (Absconding),  to  taoilitate  the  more  apeedy 
Arreat  of,  c.  52,  E.  211 

Deer  in  the  New  Forest,  to  extinguish  the  Bight  of  the 
Crown  to,  and  to  give  Compensstion  in  lieu  thereof,  and 
for  other  Purposes  relating  to  the  Forest,  c.  76,  B.  236 

Designs  Act  Extension ;  to  extend  the  Provisions  of  the 
Designs  Act,  1850,  and  to  give  Protection  fh>m  Piracy  to 
Persons  exhibiting  new  Inventions  in  the  Exhibition  of 
the  Works  of  Indostry  of  aU  Nations  in  1861,  o.  8, 
O.B.ftL33 

Disorders  (Contagious  or  Infections),  to  continue  11  ft  13 
Vict,  c.  107,  to  prevent  the  spreading  of,  among  Sheep, 
Cattle,  and  other  Animals,  c.  69,  V.  K.  236 

Dwelling  Houses.    See  Houses. 

Dublin,  to  pronde  for  the  due  Annexation  of  an  isolated 
District  formerly  of,  to  a  Barony  of  the  Coun^  of  Wick- 
low,  for  the  Purposes  of  Grand  Jury  Cess,  c.  66, 1.  235 

Duchy  of  Lancaster  (High  Peak  Mining  Customs  and 
Mineral  Courts)  j  to  define  end  amend  the  Mineral 
Customs  of  certam  Parts  of  the  Hundred  of  High  Peak, 
Part  of  the  Possessions  of  her  Minesty's  Duchy  of  Lan- 
caster J  to  make  Provision  for  the  Detter  Administration 


of  Jnatiea  in  tha  Barmote  Courts  therein;  and  to im^ 
prove  Uie  Praotioe  and  Proceedings  of  the  ssid  Courts, 
e.  9k  B.  250 

Ecclesuatical  Jurisdiotion,  for  fiirther  continuing  oartaia 
temporary  Proviaions  conoeming,  c.  SO,  E.  167 

Ecclesiastical  Property  Vahiation,  to  amend  11  ft  12  Vict, 
c.  80,  s.  2,  relating  to  Poor-rate  Poundage  and  tha 
Valuation  of  Ecoleaiaatieal  Property,  s^d  to  provide  for 
the  Benewal  of  Leaaea  of  Landa  oisappropnatad  from 
Bishoprics,  c.  74, 1.  238 

Eccleaiasticsl  Besidences,  to  consolidate  and  amend  the 
Laws  relating  to,  c.  73, 1.  236 

Eccleaiastioal  Titlaa  Assnmption:  to  prevent  the  Aaaump- 
tiou  of  certain  Bccleaiaatical  TlUaa  in  reapect  of  Places 
in  the  United  Kingdom,  c.  60,  O.  B.  ft  I.  224 

Elections  of  BepresentaUve  Peers,  to  regulate  osortain 
Proceedings  in  relation  to,  c.  87,  S.  240 

Emblements,  to  improve  the  Law  of  Landlord  and  Tenant 
in  relation  to,  c.  28,  B.  ft  I.  166 

Emigration  Advances  (Distressed  Districts,  Scotland),  to 
authorise  the  Applioation  of  Adraneea  (out  of  Money 
now  authorised  to  be  advanced  for  the  Improvement  of 
Landed  Property)  to  facilitate  Emigration  from  certain 
distressed  Districts,  o.  81,  B.  260 

Evidence,  to  amend  tne  Law  of,  o.  (9,  V.  E.  (ezospt  Boot- 
land),  186 

Exehequer  Bills,  raising  17,756,0001.  by,  for  the  Servioa  of 
1851,  c. 9,  U.K.  74 

Excise  Dntv  on  Soap  used  in  Mannfacturaa,  to  oontiBlia 
certain  Allowances  of,  o.  69,  G.  B.  224 

Exhibition  of  1881,  to  give  Protection  from  Piracy  to  Par- 
sons exhibiting  new  fnventioiis  in,  c.  8,  G.  B.  ft  I.  38 

Expenses  of  Prosecutions,  to  amend  the  Law  relating  to, 
and  to  make  fhrther  Provision  for  the  Apprehension  and 
Trial  of  Offenders  in  oertain  Cases,  c.  65,  E.  183 

Faetorfea,    As  HiUs  and  Factories 

Fee-farm  Bents ;  to  extend  the  Bemedies,  provided  by  13 
ft  13  Vict.  0. 105,  seca.  30, 21,  for  the  Bacovery  of  Fee>  ' 
fann  Bents  under  that  Act,  to  aU  other  Fee-farm  Beuta 
and  to  other  Benta  reserved  npon  grants  of  Land  in 
which  tlia  Grantora  have  no  revenion,  c.  20,  L  133 

Finee,  for  tha  better  OoHeotion  of,  c.  90, 1.  260 

Fisheries  ;  to  authorise  for  a  fhruier  Period  the  Adranoe 
of  Money  out  of  the  Consolidated  Fnnd  to  a  limited 
Amount  for  caxrying  on  Fiaheriea,  c.  23,  U.  K.  166 

Fisheries;  to  Amend  the  Acts  relating  to  the  British  White 
Herring  Fishery,  c.  26,  G.  B.  166 

Fixtures;  to  improve  the  Law  of  Landbrd  and  Tenant  in 
relation  to  Emblements,  to  growing  Crops  aeised  in 
Execution,  and  to  Agricultural  Tenanta'  Fixturea,  c.  26, 
B.  ft  1. 166 

Freemen,  to  exempt,  in  oertain  Caaea,  tNm  the  Operatian 
of  an  Act  (13  ft  14  Vict.  o.  09)  for  the  better  aasessing 
and  collectmg  the  Poor  Batea  and  Highway  Bates  in 
respect  of  Small Teaementa,  c.  39,  B.  199 

General  Board  of  Health,  for  oonflrming  a  certain  Pro- 
visional  Order  of,  for  applying  the  Pmilio  Health  Aet, 
1848,  to  the  Borough  of  Great  Taimonth,  e.  80,  B.  236 

Grand  Juries ;  to  amend  6  ft  7  Vict.  o.  42,  for  enqiowering 
Grand  Joriea  to  preaent  Bridges,  and  Tolls  to  be  paid 
for  passing  the  same,  in  oertain  Cases,  o.  21, 1. 133 

Grand  Jury  Cess,  to  oontinue  certain  temporary  Provi* 
sions  relating  to  tha  Colleotion  of,  and  alao  to  provide 
for  the  due  .unexation  of  an  iaolated  Distriat  formerty 
of  the  County  of  Dublin  to  a  Barony  of  the  County  of 
Wioklow,  for  the  Purpoaaa  of  Grand  Jury  Ceaa,  aod 
other  Purposes,  e.  66,  IT  236 

Great  Britam,  to  continue  the  Bnrvey  of,  c.  22,  O.  B.  160 

Great  Seal,  to  simplify  the  Maimer  of  passing  Grnnta 
nndw,  c.  82,  B,  236 

Great  xisimonth.    Bet  Tarmouth. 

Guardians  of  the  Poor,  to  enable  them  to  institute  and 
oondtut  Proaecations  in  certain  Oases,  c.  11,  B.  74 

Guardians  of  tha  Poor,  to  extend  the  Beneflta  of  oertain 
Provisions  of  the  General  Merchant  Seamen's  Act  (7  ft 
8  Vict.  c.  112)  to  Jdiprentioes  bound  to  the  Sea  Service 
by  Boards  of  Guardisii*  of  the  Poor,and  to  enable  sueh 
Guardians  to  place  out  Boys  in  the  Naval  Servioe,  o.  86, 
1.183. 

Gunpowder  Stores  (Liverpool)  Exemption  Bepeal;  to 
repeal  so  much  of  12  Geo.  3,  c.  A,  relating  to  tha 
making,  keeping,  and  Carnage  of  Gunpowder  aa 
exempts  therefrom  certain  Gunpowder  Magaxines,  and 
Stores  near  Liverpool,  and  to  make  certain  temporary 
Provisions  with  regard  to  the  ssid  Msgaiinea  and 
Stores,  0.  67,  B,  238 

Hainanlt  Forest,  for  disafforesting,  c.  43,  B.  210 

Herring  Fishery;  to  amend  the  Acts  relating  to  the 
British  White  Herring  Fishery,  c.  26,  G.  B.  166 

Highland  Boads  and  Bridges,  for  amending  the  Acts  re- 
lating to,  c.  66,  S.  238 

High  Peak,  to  define  and  amend  the  Mineral  Customs  of 
certain  Farts  of  the  Hundred  of:  to  make  Provision  for 
the  better  Administration  of  Justice  in  the  Barmote 
Courts  therein ;  and  to  improve  the  Practice  and  Pro- 
ceedings of  the  said  Courts,  c.  94,  B,  250 

Highway  Bates,  to  oontinne  4  ft  6  Vict,  c,  69,  for  antho- 
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rinns  the  Applioatioa  of,  to  Turnpike  Boftdj,  o.  80,  E. 
167 

HMnnji  (Sonth  W*1m),  for  the  better  Uiiugfment  sad 
Control  of,  e.  U,  W.  132 

HoniehoUer*.    Su  Conpoond  Houeholdon 

Houses ;  to  repeal  the  Duties  penble  on  SwelBng  Houses 
■coordinc  to  the  Knmber  of  Windows  or  Li(hta,  end  to 
gmnt  in  lieu  thereof  other  Dntie*  on  inhabited  Houses, 
noeording  to  their  unusl  Value,  o.  S6,  0.  B,  IM 
onses.    Btt  Lodging  Houses 
lelosnre  Comminion ;  to  consolidate  and  oontiaue  tb* 

'    Copyhold  and  Inolosnre  Commissions,  o.  63,  E.  223 

IndMure  Commission ;  to  authorise  the  Inolosnre  of  cer- 
tain Lands  in  pursnaoce  of  the  Sixth  Annual  Beport  of, 
«.2,B.S8 

Inelosnre  Commission ;  to  authorise  the  Indonire  of  cer- 
tain Lands  in  pnrsnanoe  of  a  Special  Beport  of,  o.  M, 
B.  224 

IndemniW ;  annual  Act  to  indemniAr  such  Persons  as  haye 
omitted  to  qnaliiy  themselres  fbr  Offloes  and  Employ- 
ments, and  to  extend  the  Time  limited  tm  tboee  Fur- 
poses  respectiTelT,  c.  10,  n.  E.  74 

Inlectioas  Disordtrs,  to  continue  II  &  11  Viot.  e.  107,  to 
prerentthe  spresdlns  of,  among  Sheep,OattIe,andouier 
Animals,  c.  A,  C.  K.  23S 

India,  for  Marriages  in,  o.  40,  U.  E.  200' 

India ;  to  authorise  the  remoral  from,  of  Insane  Persons 
ehai^  with  Offences,  and  to  gire  better  Effect  to  In- 
quisitions of  Lunacy  taken  in,  c.  81,  V.  S-  XSS 

Kwabited  House  Duty ;  to  repeal  the  Duties  payri>le  on 
DwsUing-hoasas  aeoording  to  the  Number  of  Windows 
or  Lights  and  to  grant  in  lieu  thereof  other  Duties  on 
inhabited  Bouses  aoeordingto  their  annual  Talae,  c.36, 
G.B.  193 

Insane  Persons.    Su  Lunatics 

Insolrent  Debtors,  to  transfer  to  the  Assistant  Barristers 
certain  Jurisdiction  as  to,  o.  67, 1.  224 

Interments;  to,  amend  the  Metropolitan  Interment  Act, 
ISeo,  and  to  authorise  the  Adrsnce  of  Public  Honey  to 
a  limited  .^onnt  for  the  Purpose  of  the  said  Act,  o.  St, 
E.2S0 

Inrentions;  to  gire  Protection  from  Piracy  to  Persons 
exhibiting  new  Inrentions  in  the  Exhibition  of  the 
Works  of  Industry  of  all  Nations  in  18S1,  o.  8,  O.  B.  ft 

Inremess  Bridge  ;   for  rebuilding  the  Bridge  orer  the 
Birer  Ness  at  iDTemeas.  and  improTing  the  Approaches 
thereto ;  and  for  amending  the  Acts  relating  to  High- 
hud  Boads  and  Bridges,  e.  66,  S.  235 
Ide  of  Man,  to  continue  the  Surrey  of,  c.  22,  6.  B.  166 
Issnes,  for  the  better  Collection  of,  c.  90, 1.  2S0 
Judicial  Committee  of  the  Priry  Council,  to  improTe  the 

Administration  of  Justice  in,  o.  S3,  E.  247 
Justices  of  the  Peace ;  to  consolidate  and  amend  the  Acts 
relating  to  certain  Offences  and  other  Matters,  as  to 
which  Jnstioea  of  the  Peace  exercise  Summary  Jurisdic- 
tion, c.  93, 1.  260 
Justices  of  the  Peace;  to  oonsoUdate  and  amend  the  Acts 
regulating  the  Duties  of,  out  of  Quarter  Sessions,  c.  88, 

Luicaster,  Dnchy  of.    Bm  Duchy  of  Lancaster 

Landlord  and  Tenant,  to  iraprore  the  Law  of,  in  relation 
to  Emblements,  to  growing  Crops  seized  in  Execution, 
and  to  Agricultural  Tenants'  Fixtures,  o.  26,  B.  &  1. 166 

Land  BeTcnues  of  the  Crown,  to  make  better  Prorision 
for  the  Management  of  the,  c.  42,  O.  B.  1 1.  210 

Lands,  to  extend  the  Bemedies  prorided  Ijt  13  ft  13  Tict. 
0. 106,  ss.  20,  21,  for  the  Becorery  of  Foe-farm  Bents 
nnder  that  Act,  to  all  other  Fee-ftrm  Benia,  and  to 
other  Bents  in  Ireland  reserred  upon  Grants  of  Land 
in  which  the  Grantors  have  no  Bereraiou,  c.  20, 1.  133 

Lands,  to  anthoriso  the  Inclosure  of  certain,  c.  2,  £.  38, 
and  c.  64,  E.  224 

Lands  disappropriated  frvm  Bishoprics,  to  provide  for  the 
Benewal  of  Leases  of,  c.  74, 1.  238 

Lands  Claoses  Consolidation  Act,  184S,  to  alter  and  amend 
certain  Provisions  of,  o.  70, 1. 236 

Law  of  ETidence  Amendment,  e.  99,  V,  K.  (except  Soot- 
land,)  186 

IdTerpool ;  to  repeal  so  much  of  12  Geo.  3,  o.  61,  relating 
to  the  malring,  Keeping,  and  Carriage  of  Gunpowder,  as 
exempts  tberelhim  certain  Gunpowder  Magasines  and 
Stores  near  Lirarpool,  and  to  make  certain  temporary 
ProTisions  with  regard  to  the  said  Magasines  and  Stores, 
c.  67,  E.  23S 

Loans  for  carrying  on  Public  Works,  to  authorise  for  a 
fbrther  Period  the  Application  of  Money  for  the  Pur- 
poses of,  c.  51, 1.  211 

Loan  Societies,  to  continue  3  ft  4  Tict.  c.  110,  to  amend 
the  Laws  relating  to,  c.  31,  B.  167 

Local  Acts,  to  repeal  11  ft  12  Vict,  c.  129,  for  making  pre- 
liminary Inquiries  in  certain  Cases  of  Appliostions  for, 
and  to  make  other  Prorisions  in  Ueu  thereof,  c.  49, 
V.  K.  210 

Lodging  Houses,  to  encourage  the  Establishment  of,  for 
the  Labouring  Classes,  o.  34,  B.  174  ft  183 

Lodging  Houses  (Common),  for  the  wellordeting  of,  0. 28, 
E.  IM 

London  (Fort  of),  to  continue  and  amend  0  ft  7  Tict. 
c.  107,  for  eslabhshing  sn  Office  for  the  Benefit  of  the 
Ooalwhippers  of,  c.  78,  B.  236 

Lunatic  Asylums  (Prirate)  to  continue  S  ft  6  Tict,  c.  123, 
for  amending  the  Law  relative  to,  o.  45, 1.  210 

Imnatics  (India) ;  to  authorise  the  KemoTal  from  India  of 
Insane  Persons  charged  with  Offences,  and  to  give 
better  Effect  to  Inquisitions  of  Lunacy  taken  in  India, 
c.  81,  U.  K.  236 

Maa  (Isle  ot\,  to  continue  the  Surrey  of,  c.  22, 6.  B.  166 

Marine  Mutiny  ;  for  the  Begulation  of  her  Majes^s 
Boyal  Marine  Forces  while  on  Shore,  c.  6,  U.  E.  38 

Mamsges  in  India,  c.  40,  U.  K.  200 

Medical  Charities,  to  provido  for  the  better  Distribution, 
Support,  and  Management  of,  and  t<x  amend  10  ft  11 
Vict.  c.  90,  to  nrorido  for  the  Execution  of  the  Laws 
for  the  Belief  of  the  Poor,  c.  68, 1.  236 

Metropolitan  Sewers;  to  amend  and  continue  the  Metro- 
politan Sewers  Aets,  c.  76,  E.  236 

Jletropolitan  Interment ;  lo  amend  the  Metropolitan  In- 


terment Act,  1860,  and  to  authorise  the  Advance  of 
Public  Money  to  a  limited  Amount  for  the  Purpose  of 
the  said  Act,  c,  89,  E.  SiO 

Militia  Ballots  Suspension  ;  to  suspend  the  making  of 
Lists  and  the  Ballots  and  Enrohnents  for  the  MiUtia, 
c.  32,  G,  B,  ft  1, 167 

MiUtia  Pay;  for  the  Pay,  Clothing,  ftc,  of  the  Disembo- 
died Mililia,  to  grant  ADowanoes  in  certain  Cases  to 
Subaltern  OOcera,  fto.  and  to  authorise  the  Employ- 
ment of  Noncommissioned  OiSoets,  c.  68,  G.  B.  ft  1. 224 

MOIa  and  Faotories ;  to  amend  26  Geo.  3,  (I.),  for  ex- 
plaining and  amending  several  Laws  for  uie  Encourage- 
ment of  Agriculture,  so  far  as  relates  to  Leases  for  ue 
Erection  of  Mills,  c.  7, 1.  33 

Mutiny ;  for  punishing  Mutiny  snd  Desertion,  and  for  the 
better  Payment  of  the  Army  and  their  Qoattais,  e.  6, 
U.K.  88  •V'     •.      •', 

Mutiny  (Marine),  for  the  Begulation  of  the  Boyal  Marine 
Forces  while  on  Shore,  o.  6,  U.  K.  88 

Ness  (Biver),  for  rebuilding  the  Bridge  over,  at  Invenasi, 
and  improving  the  Approaches  tlwnto,  c.  66,  B.  SSt 

New  Brunswick;  for  the  Settlement  of  the  Boundaries 
between  the  Provinces  of  Canada  and  New  Brunswick, 
c.eB,U,E.t3S 

New  Forest  Deer  Bemoval,  ftc. :  to  extinguish  the  Bight 
of  the  Crown  to  Deer  in  the  New  Forset,  and  to  give 
Compensation  in  lieu  thereof,  and  for  other  Pnrpoees 
relating  to  the  Forest,  o.  76,  E.  236 

New  Zealand,  to  alter  and  amend  13  ft  14  Viet.  o.  70,  em- 
powering the  Canterbury  Association  to  diapose  of  oer- 
lain  Lands  in,  o.  84,  U.K.  210 

New  Zealand  Settlements ;  to  regulate  the  AOUrs  of  cer- 
tain Settlements  established  by  the  Now  Zealand  Com- 
pany in  New  Zealand,  c.  86,  Xj.  K.  248 

Oaths  (Unlawflil ) ;  to  continue  2  ft  8  Vict.  c.  74,  to  extend 
and  render  more  effectual  for  Five  Tears  an  Act 
(4  Geo.  4,  c.  87),  to  amend  an  Act  (60  Geo.  8,  c.  102)  for 
preventing  the  administering  and  takingunlawful  Oaths, 
as  the  same  is  amended  by  11  &  18  Vict.  o.  89,  c.  48, 
1.210  .  —  •■■•>•._-  :;. 

Offences,  for  the  lielter  Prevention  of,  c.  10,  S.  ft  1. 132 

Offences,  to  consolidate  and  amend  the  Acts  relating  to 
certain  Offences  and  other  Matters,  aa  to  which  Justices 
of  the  Peace  exercise  Summary  Jnrisdiotion,  c.^,  1. 260 

Offenders,  to  make  farther  Provision  for  the  Apprehen- 
sion and  Trial  of,  in  certain  Cases,  c.  66,  B.  183 

Offices,  to  continue  the  Duties  on  Profits  ariaiog  ih>m, 
c.  12,  O.  B.  98 

Offices,  to  facilitate  the  Forms  of  Appointment  to  certain, 
0.  82,  £.  236. 

Ofllces  and  Employments,  annual  Indemnity  Act  for 
Persons  neglecting  to  qualify  for,  c.  10,  V.  K.  74 

Overseers  of  the  Poor,  to  enable  them  to  institute  and 
conduct  Prosecutions  in  certain  Cases,  c.  11,  E.  74 

Paasengers  Act  Amendment;  to  amend  the  Passengers 
Act,  1849,  0. 1,  V.  K.  38 

Penalties,  for  the  better  CoBeotion  of,  o.  90, 1.  260 

Perpetual  Curacies.    See  Churches  and  Chapela 

Petty  Sessions,  to  consolidate  and  amend  the  Acts  regu- 
Isting  the  Proceedings  at,  and  the  Duties  of  Justices  of 
the  Peace  out  of  Quarter  Sessions,  o.  93, 1.  260 

Poor,  to  enable  the  Guardians  and  Overseers  of,  to  insti- 
tute and  conduct  Prosecutions  in  certain  Cases,  c.  11, 
E.74 

Poor,  to  authorise  for  a  forther  Period  the  Advance  of 
Money  out  of  the  Consolidated  Fnnd,  to  a  limited 
Amount,  for  the  Empkirment  of,  c.  23,  U.  K.  160 

Poor,  to  extend  the  Benents  of  certain  Proviaions  of  the 
General  Merchant  Seamen's  Act  (7  ft  8  Vict,  c.  112)  to 
Apprentices  bound  to  the  Sea  Service  by  the  Guardians 
oi  the  Poor,  and  to  enable  such  Guardians  to  place  out 
Boys  in  the  Naval  Service,  c.  36, 1. 183 

Poor,  to  continue  the  Exemption  of  Inhabitants  from 
Liability  to  be  rated  aa  such,  in  respect  of  Stock  in 
Trade  or  other  Property,  to  the  Belief  of,  e.  47,  E.  210 

Poor,  to  amend  10  ft  II  Vict,  c,  90,  to  provide  for  the 
Execution  of  the  lavrsfor  the  Belief  of,  c.  63, 1.  236 

Poor-rate  Poundage,  to  amend  11  ft  12  Vict.  c.  80,  s.  3, 
relating  to,  e.  74, 1. 235 

Post,  to  sanction  tne  Service  b;r,  of  Notice*  relative  to  the 
Proceedings  of  certain  charitable  Institutions,  c.  66,  £. 
224 

Prevention  of  Offences,  for  the  better,  o.  19,  E.  ft  1. 131 

Prisons  and  Prison  Discipline,  to  amend  certain  Acts  for 
the  Iinprovement  of,  o.  27,  S,  166 

Private  LuuaUc  Asylums,  to  continue  5  ft  6  Vict.  o.  123, 
for  amending  the  Law  relative  to,  o.  46, 1.  210 

Privy  Council,  to  improve  the  Administration  of  Jnstioe 
in  the  Judicial  Committee  of  the,  c.  83,  B.  247 

Process  and  Practice  ;  to  explain  and  amend  13  ft  14  Viot, 
c,  IS,  B.  26,  for  the  Begulation  of  Process  and  Practice 
in  the  Superior  Courts  of  Common  Law,  c.  17, 1, 132 

Property  Tax ;  to  continue  the  Duties  on  Profits  arising 
from  Property,  Professions,  Trades,  and  Offices,  and  to 
amend  the  Act  imposing  the  same,  c.  18,  G.  B.  98 

Proseoutiona,  to  enable  Onardians  and  Overseer*  of  the 
Poor  to  institute  and  conduct,  in  certain  Cases,  e.  U, 
£.74 

Prosecutions,  to  amend  the  Law  relating  to  the  Expenses 
of,  in  certain  Cases,  o.  66,  E.  183 

Public  Health  Act  (11  ft  11  Vict.  c.  63),  to  amend,  e.  60. 
E.2U 

Public  Works,  Fisheries,  fto. ;  to  authorise  for  a  flirther 
Period  the  Advance  of  Money  out  of  the  Consolidated 
Fund  to  a  limited  Amount  for  carrying  on  Public  Works 
and  Fisheries  and  Employment  of  the  Poor,  c.  23, 
U.K.  166 

Public  Works ;  to  authorise  for  a  ftarther  Period  the 
Application  of  Money  for  the  Purpose*  of  Loans  for 
carrying  on,  c.  61, 1. 211 

PnbUc  Works  and  Buildings,  to  make  better  Proviaion  for 
the  Direction  of,  c.  4!,  O,  B,  ft  I.  210 

Qnarter  Sessions  (Courts  of),  to  consolidate  and  amend 
the  Laws  relating  to,  c.  67, 1.  224 

Qnarter  Sessions  (Courts  of),  to  consolidate  and  amend 
the  Aets  regulating  the  Duties  of  Justices  of  the  Peace 
out  of,  c,  93, 1,  250 
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Queen's  Bench  (Court  cQ,  to  TSgnlat* 

Chief  Jnstioe  of,  e.  il,  B.  HO 
BaUways,  to  repasl  •  ft  10  Viet.  e.  IDS.  fat       iiImmih 

Commissioners  of,  o.  64,  G.  B.  ft  I.  ZSS 
Beoogniaaaces  (Forftited),  for  the  b«*ar  T'  ralim  *£ 

o.90,L260 
Beoent'a  Park,  for  traasterring  the  Doties  at  psemfc  fta. 

ParU  of  the  Ctown  Estate  in  the  Diaine*<faB  ite 

Commissiooera  acting  under  several  Act*  ot  Sm.4mai 

Wm.4.  to  the  Parahes,  c.  W,  E.  250 
Begiitration  of  "  Compoaad  Honadnlden,"  teaaaltte 

Laws  tor,  c.  14,  E.  1» 
Bents.    Am  Fee-Farm  Beats 
Bepreeeststive  Peer*,  to  regulate  eertaiii  FneaafiaB  m 

reUtiott  tothe  BectiOB  ot,  e.  S7,  8. 148 
Boad* ;  for  amending  the  Acts  relatiiig  to  TTighlaiid  Bsiis 

and  Bridges,  c.  66,  S.  236 
Balariee  oTthe  Chief  Justices  of  the  Coaits  of  idea's 

Beach  and  Common  Fleaa,  to  rscnUte.  c  41,  S.  XW 
Bale  of  Aiaenie  Begulation,  e.  13,  6.  B.  tj.  M 
Sdwol  Bitea  Acta  Amendment ;  toamo^Sihf  Acta  fartta 

graatingof  Sites  for  Schools,  e.  24,  O.  B.  H6 
SeMoing  Vessels,  to  consolidate  ana  aa««d  &*  tmn  i» 

la&g  to  Uie  Boats  and  lighta  to  be  earcisd  by,  c  li^ 

Seaman's  Fund.    Set  Merchant  Baamen's  Tumi 
Servants ;  for  the  better  Protection  of  Feraoas  aada*  Urn 

Can  and  (Control  of  others,  aa  Serranta,  c.  II,  B.  *4 
Bewen;  to  amend  and  oontinne  the  KetroaaliaaB  Bna* 

Aeta,  e.  76,  E.  236 
Sheep,  ftc.  Contagion*  Diaorders  Preveattaoa  ;  to  esMaa* 

11  and  12  Vict.  e.  107,  to  prevent  the  apreatfiag  <f  cov- 

tagions  or  inlectioiia  Diaorders  anxHig  Skccp,  Csada, 

snd  other  Animals,  c.  69,  V.  E.  236 
Smitfafleld  Market  Bemoval ;  for  providing  a  HfCro^cStan 

Market  and  Convenieocea  oonaected  therewith,  m  Imk 

of  the  Cattle  Market  at  SmithfleU,  e.  61.  E.  214 
Soap  Duties ;  to  continue  certain  of  tli«  ABownaes*  of  t^ 

Eixcise  Duty  oa  Soap  used  in  Mannfartmea,  cSt,G.t. 

224 
SoBciton,  for  unending  the  several  Acta  for  tlte 

tionof,c.  88,  B,  ftl.MB 
Stamp  Duties  granted  by  6  ft  6  Viet,  o.  81,  to 

and  to  make  Begulations  for  colleetii^  and  i 

the  same,  o.  18,  O.  B.  ft  1. 132 
Steam  Navigation,  to  consolidate  and  asnend  tlw  lews  re- 
lating to  the  Begulation  of,  and  to  the  Boata  and  ligtas 

to  be  carried  by  8ea-coing  Vessels,  c.  79,  C.  K.  114 
Stock  in  Trade ;  to  oontSnue  the  Exemption  of  TrtshJIaaTi 

from  Liability  to  be  rated  as  raeh,  in  reapeet  of  Shxka 

Trade  or  other  Property,  to  the  Belief  of th«  Poor.cC, 

B.  210 
Summary  Jnrisdiotion ;  to  consolidate  and  a^^ad  the  Arti 

relating  to  certain  Offences  and  'other  Matters,  as  «b 

which  Jnstioes  of  tiie  Peace  exerdaa  Sommary  Jucis^c^ 

tion,  c.  92, 1.  260 
Survey  of  Great  Britain,  fte.;  to  eontisn*  tlM  Soroytf 

Great  Britain.  Berwick-upon-Tweed,  aad  tba  U*  H 

Man,c.22,G7B.  1G6 
Taxes  (Assessed),  to  enlsne  the  Period  allowed  for  eoa- 

pounding  for  Aasessed  Tista,  e.  33,  O.  B.  167 
Tenant.    See  Landkinl  and  Tenant 
Tithe  Bent-charge  Assessment;  to  ameiui  3  ft  4  Wm.  4,e. 

go,  in  respect  of  the  Aasesament  of  Tithe  and  Titlse  Beat- 
charges  for  certain  Bates,  c.  60,  E.  211 
Tithe  Commutation  Acts,  to  provide  for  the  Compl«tioe  d 

Proceedings  under,  c,  53,  B.  233 
Trades,  to  continue  the  Duties  oo  Profits  aibiBC  fir«ai,t. 

12,  G.B.  98 
Trial  of  Offenders,  to  mske  forther  proviaioa  for,  c.  65,  X. 

183 
Turnpike  Acts  Continuance,  c,  87, 0.  B.  199 
Turnpike  Boads,  to  continue  4&  5 Tict.  c.  SO,  for  anlkTriv 

ing  the  ApplioaUon  of  Highway  Bates  to,  c.  90,  E.  187 
Tnmpike  Boada,  to  continue  certain  Acts  for  regtilatis^ 

0. 44^1  IW^ 
Tnmpue  Trusts,  to  faciHtste  Arrangements  for  tbe  BeW 

of,  and  to  make  certain  Provisions  respecting  Exaay- 

tions  from  Tolls,  c.  38,  B.  199 
TTnited  Church  oi  England  aad  Ireland,  to  repeal  certaa 

Statutes  relating  to  the  Irish  Brandi  of,  e.  71 , 1.  SK 
Cnhiwfol  Oatha;  to  continue  1  ft  3  Vict.  c.  74,  to  eitasil 

and  render  more  effectual  for  Hve  Years  an  Act  (4  Gw. 

4,  c.  87)  to  amend  an  Act  (60  Geo.  3,  c.  102)  for  prrveaS- 

ingthe  administering  and  taking  uniawfol  Oaths,  as  tte 

same  is  amended  byll  ft  12  Tict.  c.  89,  c.  4S,  I.  210 
Tioe-Chancellor,  to  enable  her  M^eaty  to  appoint,  is  lis 

Boom  of  Sir  James  Wigram,  c.  4,  E.  38 
Victoria  Park,  to  amend  4  ft  6  Tict.  c.  17,  and  6  Tut.  >.  >, 

e.  20,  enablhig  the  Commissioner*  of  Woods  to  minliiat 

Lands  for,  and  to  form ;  and  to  indemnifr  tbe  Traatsai 

of  Copyhold  Lands  held  in  tmst  for  her  Msjeatj ,  e.  It, 

Westminster,  for  transferring  the  Duties  of  paviiuN  it- 
Parts  of  the  Crown  Estate  In  certain  Streets  and  Flacsa 
in,  tma  the  Oommisaionei*  acting  under  several  Aett  o( 
Geo.  4  and  Wm.  4,  to  the  Parishes  {  and  for  tranaferriaf 
the  Jurisdiction  of  tbe  said  OommwwioneTs  over  c«rtaB 
other  Plaee*  in  Westminster  to  the  Conuniasioafeers  dt 
her  Mi^esty's  Public  Works  and  Buildings,  c.  9S,  E.  >W 

White  Herring  Fisherr  (British),  to  amend  the  Acta  te- 
lating  to,  e.  16,  O.  B.  166 

Windows,  to  repeal  the  Dntiea  payable  oa  DreSiag 
Houses  according  to  the  Number  of,  c.  36,  G.  B.  193 

Woods,  Forests,  ftc,  ^o  make  better  Proviaion  fbr  tks 
Management  of  the  Woods,  Forests,  aad  Land  Bevewus 
of  the  Crown;  and  for  the  Direction  of  Pablio  Wocki 
and  Buildings,  c.  41,  G.  B.  ft  1. 110 

Woods  (Commissionersof),  to  alter  and  extend  tha  Fovan 
of  9  ft  10  Tict.  e.  38,  to  empower  them  to  form  a  B^al 
Park  in  Batteiaea  FieMa,  e.  77,  E.  236 

Woods  (Commiasioners  oi^.  to  amend  4  &  6  Tict.  &  27, 
and  6  Vict,  s.  2,  c.  20,  enabling  the  Commissiooen  to 
pnrchaae  Lands  for,  and  to  form  Victoria  Park,  c,  46,  Z. 
210 

Yarmouth  (Great),  for  oonSrming  a  certain  ProHsfceal 
Order  of  the  General  Board  of  Health  for  applying  tke 
Public  Health  Act,  1843,  to  the  Borongh  of,  c.  SO,  K.  tM. 


Loasos  t— Prmted  by  HnraT  Mount,  Cox,  of  74,  Great  Qneen-street,  in  the  Pariah  of  St.  Oilea-in-the-Fields,  in  the  County  of  Middlesex,  Printer,  at  the  Printing  OOct  of 
COX  (BroOiers)  and  WYMAN,  74  ft  76,  Grsat  Queen-street  aforesaid,  and  published  by  JOHN  CBOCKFOBD,  of  29,  Essex-street,  Strand,  in  the  Parish  of  8t,  Oenait 
Dsaee,  in  the  city  of  Westminster,  at  the  Office  of  the  Latt  Tnns,  No.  29,  Essex-street  aforesaid,  on  Satnrday,  the  l*t  day  of  November,  1861. 
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